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Central Law Journal 
Law Reports [1891] Chancery (Eng.) 
Chandler (Wis. ) 
Chase (U. 8.) 
Cases in Chancery (Eng.) : 
Chancery Chambers (U. C.) 
Law Reports Chancery Division (Eng.) 
Chester County (Pa.) 
Chitty (Eng.) 
Choyce Cases in Chancery (Eng.) 
Chancery Reports (Eng.) 
Chancery Sentinel (N. Y.) 
Weekly Law Bulletin (Oh.) 
Cincinnati Superior out Reporter (Oh.) 
City Hall Recorder (N. Y.) 
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Carrington & Kirwin (Eng.) 

Connor & Lawson (Ir.) 

Clarke’s Chancery (N. Y.) 

Clarke & Scully’s Drainage Cases (Ont.) 
Chamber’s Common Law (U. C. 
Cleveland Law Record (Ohb.) 
Cleveland Law Reporter (Oh.) 

Clark & fencers (Eng.) 

Clifford (U. S.) 

Common Law Reports (Eng.) 
Carrington & Marshman (Eng.) 
Crompton, Meeson & Roscoe (Eng.) 
Code Reporter (N. Y.) 

Code Reports New Series (N. ¥) - 
Coffey’s Probate (Cal.) 

Coke (Eng.) 

Coleman’s Cases (N. Y.) 

Coleman & Caines’ Cases (N. Y.) 
Coldwell (Tenn.) 

Collyer (Eng.) : 

Colles’ Cases in Parliament (Eng.) 
Colorado 

Colorado Appeals 

Coltman (Eng.) 

Comberbach (Eng.) 

Commercial Law (Can.) 

Comtroller Treasury Decisions 
Comyns (Eng.) 

Comyns Digest (Eng.) 

Connecticut 

Connolly’s Surrogate (N. Y.) 

Cooke (Eng.) 

Cooke (Tenn.) 

Cooké & Alcock (Ir.) 

Cook’s Vice-Admiralty (L. C.) 
Cooper’s Chancery (Eng.) 

Cooper’s Practice Cases (Eng.) 
Cooper’s Cases temp. Brougham (Eng.) 
Cooper’s Cases temp. Cottenham (Eng.) 
Corbett & og a Election Cases ane 
Cowen (N. Y 

Cowper (Eng. y 

Cox’s Criminal Cases (Eng.) 

Cox’s Chancery (Eng.) 

Carrington & Payne (Eng.) . 

Law ne Common Pleas Division (Eng.) 
Crabbe (U.S 

Cranch (U.S *y 

Cranch’s Circuit Court (U. S.) 


Cranch Pat. Dec. 


Cr. App. 
Crawf, & D. 


Cranch’s Patent Decisions (U. 8S.) 


Criminal Appeals (Eng.) 
Crawford & Dix (Ir.) 


Crawf. & D. Abr. Cas.Crawford & Dix’s Abridged Cases (Ir.) 


CrLMag 

C. Rob. 

Cro. Car. 
Cro. Eliz. 
Cro. Jac. 
Cromp. & J. 
Cromp. & M. 
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Drew. 
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D. & R. N. P. 


Criminal Law Magazine 


Christopher Robinson's Admiralty (Eng.) 


Croke Charles (Eng.) 
Croke Elizabeth (Eng.) 
Croke James (Eng.) 
Crompton & Jervis (Eng.) 
Crompton & Meeson (Eng.) 


Croswell’s Collection of Patent Cases (U. S.) 


Craig & Phillips (Hng.) 

Court of Claims (U. S.) 

phe case (Eng.) 

Curtis (U 

Curtis Heolesiastical (Eng.) 
Cushing (Mass.) 

United States a Gustte Appeals 
Cyclopedia of Law & Procedure 
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Dakota 

Dalison’s Common Pleas (Eng.) . 
Dallaman’s Decisions (Tex.) 
Dallas (Pa.) 

Dallas (U. S.) 

Dalrymple’s Decisions (Sc.) 
Daly (N. Y.) 

Daniell (Eng.) 

Dana (Ky.) 

“Dane’s Abridgment 

Danson & Lloyd (Eng.) 
D’Anver’s Abridgment (Eng.) 
Dauphin County (Pa.) 
Davison & Merivale (Eng.) 
Davys (Ir.) 

Day (Conn.) 

Dunlop, Bell & Murray (Sc.) 
District of Columbia 

D. Chipman (Vt.) 

Deacon (Eng.) 

Deacon & Corey (Eng.) 
Deady (U.S 

Dearsley & Bell (Eng.) 
Dearsley’s Crown Cases (Eng.) 
Deas & Anderson (Eng.) 

De Gex (Eng.) 

De Gex, Fisher & Jones (Eng.) 
De Gex, Jones & Smith (Eng.) 
De Gex & Jones (Eng.) 


De Gex, MacNaghten & Gordon (Eng.) 


De Gex & Smael (Eng.) 
Delaware 

Delaware Chancery 
Delaware County (Pa.) 
Demarest’s .pnerpgate (N. Y.) 
Denio (N. Y.) 

Denison’s Crown Cases (Eng.) 


Devereux’s Court of. Claims (U. 8.) 


Dickens (Sc.) 

Dillon (U. S.) 

Dirleton’s renee (Se.) 
Disney (Oh.) 

Dowling & Lowndes (Eng.) 
Dodson’s Admiralty (Eng.) 
Dominion Law Reports (Can.) 
Donnelly (Eng.) 

Dorion (L. C. 

Douglas (Eng.) 

Douglass (Mich.) 

Douglas’ Election Cases (Eng.) 
Dow (Eng.) 

Dow & Clark (Eng.) 

Dowling’s Practice Cases (Eng.) 


Dowling’s Practice Cases New Series (Eng.) 


Dowling & ohio (Eng. ) 
Draper (U. C 

Drewry (Eng. } 
Drinkwater (Eng.) 


Dowling & Ryland’s Magistrate Cases (Hng,) 
Dowling & Ryland’s Nisi Prius (E 


Drewry & Smale (Eng.) 
Drury (Ir.) 

Drury & Walsh (Ir.) 
Drury & Warren (Ir.) 
Deane & Swabey (Eng.) 
Dudley (Ga.) 

Dunlop (Sc.) 

Durie (Sc.) 

Duvall (Ky.) 

Dyer (Eng.) 
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East (Eng.) 

Eastern Law Reporter (Can. 
East’s Pleas of the Crown (Eng.) 
Eastern Term. (Eng.) 

Ellis & Blackburn: (Eng.) 

Ellis, Blackburn & Ellis (Erg.) 
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ECL English Common Law Harr. & R. Harrison & Rutherford (Eng.) 


Eden ; Eden (Eng.) Harr. & W. Harrison & Wollaston (Eng.) 
fdgar Edgar (Sc.) Hask. Haskell (U. 8.) 

Edm. Sel. Cas. Edmond’s Select Cases (N. Y.) Havil. Haviland (Pr. Edw. Isl.) 

FE. D. Smith E. D. Smith (N. Y.) Hawaii \ Hawaiian 
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Edw. Adm. Edwards’ Admiralty (Eng.) Hayes Hayes (Ir.) 

E. & E. Ellis & Ellis (Eng.) Hayes & J. Hayes & Jones (Ir.) 
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EngCh English Chancery : Hayw. Haywood (Tenn.) 

EngL&Eq ' English Law & Equity Hayw. & H. Haywood & Hazelton (U. S.) 
Eq. Cas. Abr. Equity Cases Abridged (Eng.) HazReg Hazard’s Register (Pa.) 

Eq. Rep. Equity Reports (Eng.) HeBIS Henry Blackstone (Eng.) 

ERC English Ruling Cases H. & C. Hurlstone & Coltman (Eng.) . 
Esp. Espinasse’s Nisi Prius (Eng.) Head Head (Tenn.) 

Euer Euer (Eng.) Heisk. Heiskell (Tenn.) 

Exch. Exchequer (Eng.) Hem. & M. Hemming & Miller (Eng.) 
Ex. D. Law Reports Exchequer Division,(Eng.) Hempst. Hempstead (U. 8S.) 

Hen. & M. Henning & Munford (Va.) 
F Het. . Hetley (Eng.) 
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F. (Ct. Sess.) Fraser’s Court of Sessions Cases (Sc.) HH. &N. Hurlstone & Norman (Eng.) 
F. (2a) Federal Reporter Second Series Hot Hobart (Eng.) 

Fed, penera Reporter (U. S.) HodgeEl Hodgins’ Election (U. C.) 

Ferg. Cons ‘erguson’s Consistory (Eng.) Hodges Hodges (Eng.) 

. & BF. Foster & Finlason (Eng.) Hofim. Hoffman’s Chancery (N. Y.) \ 
Fish. Pat. Cas. ~ Fisher’s Patent Cases (U, S.) Hoffm. Land Cas. Hoffman’s Land Cases (U. 8.) 
Fish. Pat. R. Fisher’s Patent Reports (U. S.) Hog. Hogan (Ir.) : 

Fish. Prize Cas. Fisher’s Prize Cases (U. S.) Holmes Holmes (U. S.) 

Fitzg. Fitzgibbon (Eng.) Holt Eq. Holt’s Equity (Eng.) 

Fitzh. Fitzherbert’s Abridgment (Eng.) Holt K. B. Holt’s King’s Bench (Eng.) 
Fitzh. N. Br, Fitzherbert’s Natura Brevium (Eng.)} Holt N. P: Holt’s Nisi Prius (Eng.) 

Fila. Florida Home Home (Sc.) 

Flipp. Flippin (U. 8.) Hope Des. Hope’s Decisions (Sc.) 

FL & K. Flanagan «& Kelly (Ir.) Hopk. Hopkins’ Chancery (N. Y.) 
Fonbl. Fonbianque (Eng.) Hopk. Dec. Hopkins’ Decisions (Pa.) 
Forbes Forbes (Eng.) Hopw. & C. Hopwood & Coltman (Eng.) 
Forr. Forrest (Eng.) Hopw. & P. Hopwood & Philbrick (Eng.) 
Forrester Forrester’s Cases (Eng.) Houst. Cr. Houston’s Criminal Cases (Del.) * 
Fortesc. Fortescue (Eng.) How. Howard (U. S.) 
Fost. Foster (Eng.) ef How. A. Cas Howard’s Appeal Cases (N. Y.) 
Fount. Dec. Fountainhall’s Decisions (Sc.) How. N. P. Howell’s Nisi Prius (Mich.) 
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Gane ay Genie Appeals Humphr, Humphreys (Tenn.) 
Ga. Dee. Georgia Decisions Hun Hun (N. Y.) 
Gale Gale (Eng.) Hurl. & We Hurlstone & Walmsley (Eng.) 
Gall. Gallison (U. S.) Hutt. Hutton (Eng.) 
G. & D. Gale & Davidson (Eng.) » 
Gibb. Surr. Gibbon’s Surrogate (N. Y.) 
Giffard Giffard (Eng.) aaa 
Gilb. Gilbert’s (Eng.) Ida. Idaho 
Gilb. Cas. Gilbert’s Cases (Eng.) Til. Illinois 
Gilb. C. P. , Gilbert’s Common Pleas (Eng.) Ill. A. Illinois Appellate Court 
Gilb. Exch. Gilbert’s Exchequer (Eng.) Kil. Ciry Illinois Circuit Court 
Gill Gill (Md.) Ind. Indiana 
Gill & J. Gill & Johnson (Md.) Ind. A. Indiana Appellate Court 
Gilm. Gilmer (Va.) Ind. T, Indian Territory 
Gilm. & Fale, Gilmour & Falconer (Sc.) | InsLJ Insurance Law Journal 
Gilp. Gilpin (U. S.) Int. Com. Commn. Interstate Commerce Commission 
Glasc. Glascock (Ir.) Int. Com. Rep. Interstate Commerce Reports 
Glyn & J. Glyn & Jameson (Eng.) Int. Rev. Rec, Internal Revenue Record 

Soe obols pee) Towa Towa 

osf. osford (Eng. {1891] Ir. Law Reports [1891] Irish 
Gouldsb. Gouldsborough (Eng.) ira@he i Irish Chancery 
Gow Gow (Eng.) Ir. C. L. Irish Common Law 
Grant Grant’s Cases (Pa.) Ir. Eq. Trish Equity 
Grant Ch. Grant's Chancery (U. C.) Ir) Ric! Tie Irish Reports Common Law 
Grant Err. & App. Grant’s Error & Appeal (U. C.) Tr. R. Eq. Irish Reports Equit 
Gratt. 5 Grattan (Va.) Irv. Just. Irvine's Justiciary Casas (Eng.) 
Gray Gray (Mass.) 

Green Cr. Green’s Criminal Law (Eng.) 

Greene Greene (Iowa) J 
Gwill. T. Cas. Gwillim’s Tithe Cases (Eng.) 

Jac. Jacob (Eng.) 
H Jac. & W. Jacob & Walker (Eng.) 
? J. Bridgm. John Bridgman (Eng.) 

Hadd. Haddington (Eng.) J. &C. Jones & Carey (Ir.) 

Hage. Adm. Haggard’s Admiralty (Eng.) Jebb & B. Jebb & Bourke (Ir.) 

Hagg. Cons. Haggard’s Consistory (Eng.) Jebb C. C, Jebb’s Crown Cases (Ir.) 
Hagg. Eccl. Haggard’s Ecclesiastical (Eng.) Jebb & 8, Jebb & Symes (Ir.) 

Hailes Dec. Hailes’ Decisions (Sc.) Jeff. Jefferson (Va.) 

Hale Hale’s Common Law (Eng.) Jenk. Jenkins (Eng.) 

Hale P. C. Hale’s Pleas of the Crown (Eng.) J. J. Marsh. J. J. Marshall (Ky.) 

Hall & T. Hall & Twells (Eng.) J.& L. Jones & La Touche (Eng.) 
Halsbury L. Eng. Halsbury’s Law of England Johns. Johnson (Eng.) 

Handy Handy (Oh.) Johns. Johnson (N. Y. 

Hard. Hardin (Ky.) F Johns. Cas. Johnson’s Cases (N. Y.) 
Hardres Hardres (Eng.) Johns. Ch. Johnson’s Chancery (N. Y.) 
Hare Hare. (Eng.) Johns. & H. Johnson & Hemming (Eng.) 
Harr. Harrison’s Chancery (Mich.) Jones Exch, Jones Exchequer (Ir.) 

Harr. & G. Harris & Gill (Md.) JournJur Journal of Jurisprudence (Pa.) 
Harr. Ch. Harrison’s Chancery (Eng.) Mie Justice of Peace (Eng.) 

Harr. & H. Harrison & Hodgins (U. C.) Jur. Jurist (Eng.) 

Harr. & J. Harris & Johnson (Md.) Jur. N. 8. Jurist New Series (Eng.) 
Harr. & M. Harris & McHenry (Md.) JustLR Justices’ Law Reporter (Pa.) 


Kames Dec. 
Kames Elucid. 
Kames Rem. Dec. 
ames Sel. Dec. 


Kay & J. ) 
[1901] K. B. 
Keb. * 
Keen 

Keilw. 

Kel. C. C. 
Keyes 

K.& 


La. 

La. A. 

La. A. (Orleans) 
La. Ann. 


LancBar 
LancLRev 
Land Dec. 
Lane 

Lans. 

Latch 

Law Rep. N. S. 


Lehigh CoLJ. 
Lehigh ValLR 
Leigh 

Leon., 
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Kames Decisions (Sc.) 

Kames’ Elucidation (Sce.) 

Kames’ Remarkable Decisions (Sc.) 
Kames’ Select Decisions (Sc.) 
Kansas 

Kansas Appeals 

Kay (Eng.) 

Kay & Johnson (ng.) 

Law Reports [1901] King’s Bench (Eng.) 
Keble (Eng.) 

Keen (Eng.) 

Keilway (Eng.) 

Kelyng’s Crown Cases (Eng.) 
Keyes (N. Y.) 

Keane & Grant (Eng.) 

Kilkerran’s Decisions (Sc.) 

Kirby (Conn.) 

Knapp (Eng.), 

Knapp & Ombler (Eng.) 

Knox (N.S. Wales) 

Knox & Fitzhardinge (N. S. Wales) 
Kulp (Pa.) 

Kentucky 

Kentucky Decisions 

Kentucky Law Reporter 
Kentucky Opinions 


L 


Louisiana 

Louisiana Court of Appeals 
Court of Appeal, Parish of Orleans 
Louisiana Annual 

Labatt’s District Court (Cal.) 
Lackawanna Jurist (Pa.) 
Lackawanna, Legal News (Pa.) 
Lackawanna Legal Record (Pa.) . 
Lalor’s Supplement to Hill & Denio (N. Y.) 
Lancaster Bar (Pa.) 

Lancaster Law Review (Pa.) 

Land Decisions (U. S.) 


Lower Canada 

Leigh & Cave (Eng.) 

Lower Canada Jurist 

Lower Canada Law Journal. 

Lower Canada Reports Seignorial Questions 

Law Dictionary 

Lord Kenyon (Eng.) 

Lord Raymond (Eng.) 

Lea (Tenn.) 

Leach’s Crown Cases (Eng.) 

Lawyers’ Edition United States Supreme Court 

Lee’s Ecclesiastical (Eng.) 

Lee temp. Hardwicke (Eng.) 

Legal Chronicle (Pa.) 

Legal Gazette (Pa.) 

Legal & Insurance Reporter (Pa.) 

Legal Intelligencer (Pa.) 

Legal Opinions (Pa.) 

Legal Record (Pa.) 

Lehigh County Law Journal (Pa.) 

Lehigh Valley Law Reporter (Pa.) 

Leigh (Va.) 

Leonard (Eng.) 

Levinz (Eng.) 

Lewin’s Crown Cases (Eng.) 

Ley (Eng.) 

Law Glossary 

Liberian Law 

Littell (Ky.) 

Littleton (Eng,) 

Littell’s Select Cases (Ky.) 

Law Journal Admiralty New Series (Eng.) 

Law Journal Bankruptcy New Series (Eng.) 

Law Journal Chancery New Series (Eng.) 

Law Journal Chancery Old Series (Eng.) 

Law Journal Common Pleas New Series (Eng.) 

Law Journal Common Pleas Old Series (Eng.) 

Law Journal Ecclesiastical New Series (Eng.) 

Law Journal Exchequer New Series (Eng.) 

Law Journal Exchequer Old Series (Eng.) 

Law Journal King’s Bench New Series (Hing.) 

Law Journal King's Bench Old Series (Eng.) 

LawJournal MagistrateCases NewSeries(Eng.) 

Law Journal MagistrateCases Old Series (Eng.) 

Law Journal Privy Council New Series (Eng.) 

Law Journal Probate Divorce & Admiralty New 
Series (Eng.) 

Law Journal Probate & Matrimonial New Se- 
ries (Eng.) 

Law Journal Queen’s Bench New Series (Eng.) 

Lloyd & Goold temp. Plunket (Ir.) 

Lloyd & Goold temp. Sugden (Ir.) 

Lloyd & Welsby (Eng.) 

Lowndes & Maxwell (Eng.) 

Lowndes, Maxwell & Pollack (Eng.) 

Local Government (Eng.) 

Lofft (Eng.) 

Longfield & Townsend -(Ir.) 
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LRA 
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_R. A. & E, 


LRANS 
L. R. C. C. 


Ee 


Pete 


PRED RRP RR 


H. L. Sc 


. Indian App. 
Ir. 


Salalai alata 


Lutw. 

Lutw. Reg. Cas. 
LuzLegObs 
LuzLegReg 


MacA. Pat. Cas. 
MacFarl. 


Macq. 

Madd. 

Madd. Ch. Pr. 
Man. 

ManLJ 

Mann. Unrep. Cas. 
Manson 

Man. t. Wood 
March 


Mar. Prov. 
Mars. Adm, 


McClell. & Y. 
McCr: 

McG, 
McLean 

Md. 

Md. Ch. 

Me. 

Meg. 

Meigs 


Menzies Cape of Good 


Montr. Q. B. 
Montr. Super. 
Moody C. C. 
Moore C.'P. 


Moore Indian App. 


XVil 


Lowell (U. S.) 

Law Reports (U. 8.) 

Lawyers’ Reports Annotated 

Lawyers’ Reports Annotated 1915 A 

Law Reports Admiralty & Ecclesiastical (Eng.) 

Lawyers’ Reports Annotated New Series 

Law Reports Crown Cases (Eng.) 

Law Reports Chancery Appeal Cases (Eng.) 

Law Reports Common Pleas Cases (Eng.) 

Law Reports Equity Cases (Eng.) - 

Law Reports Exchequer Cases (Eng.) 

Law Reports House of Lords (English & Irish 
Appeal Cases) 

as onan House of Lords (Scotch Appeal 

‘ases 

Law Reports Indian Appeals (Eng.) 

Law Reports Irish 

Law Reports Privy Council (Eng.)_ - 

Law Reports Probate & Divorce (Eng.) 

Law Reports Queen’s Bench Cases (Eng.) 

Law Times (Pa.) 

Law Times New Series (Pa.) 

Law Times Reports New Series (Eng.) 

Lushington’s Admiralty (Eng.) 

Lutwyche (Eng.) 

Lutwyche’s Registration Cases (Eng.) 

Luzerne Legal Observer (Pa.) 

Luzerne Legal Register (Pa.) 


M 


MacArthur's Patent Cases (D. C.) 
MacFarlane (Sc.) 

Maclean & Robinson (Eng.) 
Macnaghten & Gordon (Eng.) 
Macpherson (Sc.) 

Macpherson, Shirreff & Lee (Sc.) 
Macqueen’s Scotch Appeal Cases 
Maddock (Eng.) : 
Maddock’s Chancery Practice (Eng.) 
Manitoba Law 

Manitoba Law Journal 
Manning’s Unreported Cases (La.) 
Manson (Eng.) 

Manitoba temp. Wood 

March (Eng.) 

Maritime Province Reports (Can.) 
Marsden’s Admiralty (Eng.) 
Marshall (Eng.) 

Martin Old Series (La.) 

Martin New Series (La.) 

Martin & Yerger (Tenn.) 

Mason (U. S.) 

Massachusetts 

McAllister (U. 8.) 

McCahon (Kan.) 

McClelland (Eng.) 

McClelland & Younge (Eng.) 
McCrary (U. S.) 

McGloin (La.) 

McLean (U. S.) 

Maryland 

Maryland Chancery 

Maine 

Megone (Eng.) 

Meigs (Tenn.) 


Menzies Cape of Good Hope 
Merivale (Eng.) 

Metcalf (Mass.) 

Metcalfe (Ky.) 

Manning & Granger (Eng.) 
Murphy & Hurlstone (Eng.) 
Michigan ‘ : 
Michigan Nisi Prius 

Michaelmas Term (Eng.) 

Miles (Pa.) 

Milward (Ir.) 

Minnesota 

Minor (Ala.) F 
Miscellaneous (N. Y.) 

Mississippi 

Moody & Malkin (Eng.) 

‘Missouri 

Missouri Appeals 

Moak (Eng.) ) 
Missouri Appeals Reporter 

Modern (Eng.) 

Molloy (Ir.) 

Monaghan (Pa.) 

Montana 

Montagu (Eng.) 

Montagu & Ayrton (Eng.) 
Montagu & Bligh (Eng.) 

Montagu & Chitty (Eng.) 
Montagu, Deacon & De Gex (Eng.) 
Montgomery County Law Reporter (Pa.) 
Montagu & McArthur (Eng.) 
Montreal Condensed Reports 
Montreal Legal News 

Montreal Law Reports Queens’ Bench 
Montreal Law Reports Superior Court 
Moody’s Crown Cases (Eng.) 
Moore’s‘Common Pleas (Eng.) 
Moore’s Indian Appeals (Eng.) 
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Morr. St. Cas. 
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Moore’s King’s Bench (Eng.) 

Moore’s Privy Council Old Series (Eng.) 
Moore’s Privy Council New Series (Eng.) 
Moore & Scott (Eng.) 

Morris (Iowa) 

Morrell’s Bankruptcy Cases (Eng.) 
Morris’ State Cases (Miss.)} 

Mosely (Eng.) 

Moore & Payne (Eng.) 

Manning & Ryland (Eng.) 

Moody & Robinson ee? 

Maule & Selwyn (Eng.) 

Municipal Corporation Cases 

Munford (Va.) 

Murray (Sc.) 

Meeson & Welsby (Eng.) 

Mylne & Craig (Eng.) 

Mylne & Keen (Eng.) 

Myrick’s Probate (Cal.) 
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National Bankruptcy Register (U. S.) 
New Brunswick 

New Benloe (Eng.) | 
New Brunswick Equity 
North Carolina 

N. Chipman (Vt.) 
North Dakota 
Northeastern Reporter 
Nebraska 

Nebraska Unofficial 
Nelson (Eng.) 


Nev. Nevada . 
Newb. Adm. Newberry’s Admiralty (U. S.) 
Newfoundl. Newfoundland 
New Rep. New Reports in all Courts (Eng.) 
New Sess. Cas. New Session Cases (Eng.) 
New Zeal. L. New Zealand Law 
INGISE New Hampshire 
N. J. Eq. New Jersey Equity 
N. J. New Jersey Law 
N. J. LJ. New Jersey Law Journal 
N. J. Mise. New Jersey Miscellaneous 
N. M. New Mexico 
N. & M. Nevile & Manning (Eng.) 
N. & Macn. Neville & Macnamara (Eng.) 
Nolan Nolan (Eng.) 
North Northington (Eng.) 
North. Co. Northampton County Reporter (Pa.) 
NorthumbCoLegN Northumberland County Legal News (Pa.) 
Notes of Cas. Notes of Cases (Eng.) 
Noy Noy, (Eng.) 
N. & P. Nevile & “Perry (Eng.) 
N.S. Nova Scotia 
N.S. Dec. Nova Scotia Decisions . 
N.S. Wales New South Wales 
N. S. Wales L. New South Wales Law 
N.S. Wales L. R. Eq. New South Wales Law Reports Equity 
NW Worthwestern Reporter 
ING New Yor 
NY AnnCas New Vork Annotated Cases 
NYCityCt New York City Court 
NYCityCtSuppl New York City Court Supplement 
NYCivProc New York Civil Procedure 
N. Y. Cr. New York Criminal 
NYLegObs New York Legal Observer 
NYLRec New York Law Record ‘ 
NY MonthLBul ~ New York Monthly Law Bulletin 
NYS ~- New York Supplement 
NYSt New York State Reporter 
N. Y. Super. New York Superior Court 
NYWklyDig New York Weekly Digest 
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iM pedem. } Duende Bridgman (Eng.) 

Ohio 
OH Ohio Court of Appeals 
Oh. Cir. Ct. Ohio Circuit Court 
Oh. Cir. Ct. N.S, Ohio Circuit Court New Series 
Oh. Cir. Dec. Ohio Circuit Decisions 


Oh. Dec. (Reprint) 
OhF Dec 


Ont. A. 
OntElCas 

Ont. L: 

Ont. L. J. 

Ont. L. J. N. 8. 
Ont. Pr. 
OntwN 
OntWR : 
Op. Atty.-Gen. 


Op. Sol. Dept. Labor Opinions of the Solicitor for the Department of 
Labor dealing with Workmen's Compensation 


‘Ohio Decisions (Reprint) 


Ohio Federal Decisions 


‘Ohio Law Journal 
‘Ohio Nisi Prius 


Ohio Probate 

Ohio Superior & Common Pleas Decisions 
Ohio State 

Oklahoma, 

Oklahoma eaten 

Olcott (U.S 

O'Malley & Hardoastle (Ir.) 

Ontario 

Ontario Appeals 

Ontario Election Cases 

Ontario Law 

Ontario Law Journal 

Ontario Law Journal New Series 
Ontario Practice 

Ontario Weekly Notes 

Ontario Weekly Reporter 

Opinions of Attorneys-General (U. 8.) 


Or. 
Overt. 
Owen 


fison P, 
pe Cas. 


. Co. 
Pa. C. Pl 
Pa. Dist. 
Pa. Dist. & Co. 


Park. Ins. 

Pars. Eq. Cas. 
Pa. Super. 
Paton App. Cas. 
PatrickElCas 
Patt. & H. 
PED; 

P.& D. 

Peake N. P. 
Pearson 


Phila. 


Phillim, 


Pittsb. 
PittsbLegJ 
PittsbLegJNS 
P. & K. 


Plowd. 

Pollexf. 

Poph. 

Port. 

Porto Rico 

Porto Rico Fed. 
ow. Surr. 


.R. & D. EL. Cas. 


Prec. Ch. 

Pr. Edw. Isl. 
Price 

Price Pr. Cas. 
Pr. Rep. 

P. Wms. 


Q. B. 
ee) & B. 


Saou Re 
Queensl. hs 
QueenslLJ 
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Sec. 
216 
216 
216 


— 
35 Cye 56 C.J. 
Page Note Sec. 
782-81 161 
782-32 162 
782-33 162 
782-34 161 
788-35 226 
783-3! 226 
783-37 226 
783-38 226 
783-39 226 
783-40 226 
7838-41 226 
783-42 227 
784-43 227 
784-44 227 
784-45 227 
784-46 228 
784-47 228 
784-49 221 
784-50 221 
784-51 221 
784-52 Admiralty 
§ 168 et seq. 
784-53“ 
784-54 ‘f 
784-56 230 


35 Cye 
Page Note 
784-57 
784-58 
785-59 
785-60 
785-61 
785-62 
785-63 
785-64 
785-65 
785-66 
785-67 
785-68 
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35 Cyc 56 C.J.) 35 Cyc 
. |Page Note Sec. |Page Note 
776-74 206 TI9- 2 
776-715 206 780- 3 
7771-16 211 780— 4 
TT7-17 211 780- 5 
T77-18 207 780- 6 
777-79 210 780- 7 
777-80 210 780- 8 
7717-81 212 780- 9 
777-82 213 780-10 
7717-83 213 780-11 
777-84 213 781-12 
T71T-85 213 781-13 
778-86 213 781-14 
778-88 214 781-15 
778-89 214 781-16 
778-90 214 781-17 
778-92 ~ 215 781-18 
778-93 215 781-19 
778-94 214 781-20 
7718-95 214 782-23 
779-96 214 | 782-26 
779-97 214 782-27 
779-98 214 782-28 
779-99 216 782-29 
779-1 216 782-30 
819-73 217 829-47 
819-74 Civ. Rights 829-48 

§ 11 829-49 

820-75 ss § 14 829-50 
820-76 « se 829-51 
820-77 He és 830-52 
820-78 31 830-53 
820-79 31 830-54 
820-80 Mun. Corp: 830-55 
§ 2095 830-56 

820-81 438 830-57 
821-82 32 830-58 
821-83 32 830-59 
821-84 32 830-62 
821-85 32 830-63 
821-86 32 880-65 
821-87 33 830-66 
821-88 33 830-67 
822-89 33 831-68 
822-90 33 831-69 
822-91 33 831-70 
822-92 33 831-71 
822-93 33 831-72 
822-94 33 831-73 
822-95 33 831-74 
822-96 33 831-76 
822-97 33 831-77 
822-98 33 831-79 
822-99 33 832-80 
822- 1 ’ 33 832-81 
822- 2 33 832-82 
822- 3 41 832-83 
824— 4 41 832-84 
824- 6 41 833-85 
824- 7 41 833-86 
824- 8 41 833-87 
825- 9 41 833-88 
825-10 41 838-89 
825-11 41 834-90 
825-12 41 834-91 
825-16 42 834-92 
825-17 42 835-93 
825-18 42 835-94 
825-19 34 835-95 
826-20 84 836-96 
826-21 34 836-97 
826-24 34 836-98 
826-25 34 836-99 
826-26 34 837- 2 
826-27 34 837- 3 
826-28 385 887- 4 
827-29 385 887- 5 
827-30 385 837- 6 
827-31 35 837- 7 
827-32 35 8387- & 
828-34 37 838-10 
828-35 37 838-11 
828-36 37 838-12 
828-37 387 838-13 
828-38 38 839-14 
829-39 38 889-15, 
829-40 388 839-16 
829-41 38 840-17 
829-42 38 840-18 
829-44 36 840-19 
829-45 36 842-20 
829-46 36 842-21 


842-22 
842-23 
842-24 
842-25 
842-26 
842-27 
842-29 
843-30 
843-31 
843-32 
843-33 
843-34 
843-35 
843-36 


850-96 
851-97 


(SS 
56 C.J. 


Sec. 


35 Cyc 
Page Note 


~ 
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35 Cye 
Page Note © 
878-82 
878-83 
878-84 
878-85 
879-86 
879-87 
880-88 
880-89 
§80-90 
881-91 
881-92 
881-93 
881-94 
881-95 
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(ee Se 
56 C.J.) 35 Cye 


Sec. |Page Note ° 


896-83 
, 896-84 
896-85 
896-86 
896-87 
896-88 
896-89 
896-90 


— 
56 C.J. 
Sec. 


35 Cye 
Page Note 

912-89 

912-90 


a 
56 C.J. 


Sec. 
219 


eS 
35 Cyc 56C.J.. 35 Cye 
Page Note Sec. |Page Note 

923-96 437 934- 7 
923-97 437 934- 8 
923-98 437 984- 9 
923- 1 447 934-10 
923- 3 409 934-11 
923- 5 409 934-12 
923- 6 455 934-13 
923- 7 457 934-16 
923- 8 457 35-17 
923-11 411 935-18 
924-12 411 935-20 
924-13 411 935-21 
924-14 457 935-22 
924-15 412 935-23 
924-16 458 935-24 
924-17 458 935-25 
924-18 414 935-26 
924-19 462 935-27 
925-20 463 935-28 
925-21 461 935-29 
925-22 466 935-32 
925-23 466 936-33 
925-24 467 $36-34 
925-25 475 937-35 
926-26 475 937-36 
926-27 475 937-37 
926-30 468 937-38 
926-382 465 938-39 
§$26-33 468 928-40 
926-34 468 988-41 
926-35 470 938-42 
927-36 470 938-43 
927-37 470 938-44 
927-38 470 938-45 
927-39 Mun. Corp. 938-46 
§ 2095 938-47 
927-40 473 939-56 
927-41 473 939-57 
927-43 473 939-58 
927-44 465 939-59 
927-46 489 939-60 
928-47 469 939-61 
928-48 491 939-62 
928-49 491 940-63 
928-50 491 940-64 
928-51 491 940-65 
928-54 415 940-66 
929-55, 416 $40-67 
929-56 416 940-68 
929-57 , 416 940-69 
929-58 416 940-70 
929-59 418 941-74 
929-60 418 941-75 
929-61 420 941-76 
930-62 418 941-77 
930-63 418 941-73 
930-64 430 941-79 
930-65 430 941-80 
930-66 419 942-81 
930-67 418 942-82 
930-68 420 942-83 
930-69 420 942-84 
930-70 420 942-85 
931-71 421 942-86 
931-72 421 943-88 
931-73 421 943-89 
931-74 421 943-90 
931-7 421 943-91 
931-76 421 943-92 
931-77 434 943-93 
931-78 434 $43-94 
931-79 443 943-95 
931-80 433 943-96 
932-81 433, 943-97 
932-82 442 943-98 
932-83 442 943-99 
932-84 433 943- 1 
932-85 433 943- 2 
932-86 433 943- 3 
932-87 433 $43- 4 
932-88 439 943- 5 
932-89 439 944— 6 
932-90 439 944- 7 
932-91 445 944- 8 
932-92 Em, Domain} 944- 9 
§ 281 944-10 
933-94 439 944-11 
933-95 439 944-13 
933-96. 439 944-14 
933-97 446 944-15 
933-98 446 944-16 
9338- 1 427 945-17 
938- 2 427 945-18 
933- 3 421 945-19 
933- 4 421 945-20 
933- 6 442 945-21 
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35 Cye 560.J.|. 35 Cye 56 C.J.| 35 Cye 56C.3.| 35 Cye 56 C.J.) 35 Cye 56 C.J » "66.6.3. 
Page Note Sec. |Page Note Sec. |Page Note Sec. |Page Note Sec. |Page Note Sec. Sec 
945-22 512 | 956-35 528 | 968-42 651 | 978-49 657 | 986-47 679 746 
945-23 494 | 956-36 628 | 968-43 608 | 978-50 659 | 986-48 680 746 
945-24 494 | 956-37 533 | 968-44 608 | 978-51 659 | 986-49 680 RAG eG 
945-25 490 | 956-38 531 | 968-45 608 | 978-52 659 | 986-50 681 147 
945-26 490 | 956-39 528 | 968-46 608 | 978-53 220 | 986-51 681 748 
945-27 490 | 957-40 521 | 968-47 608 | 979-54 658 | 986-52 - 681 748 
945-28 490 | 957-41 522 | 968-48 608 | 979-55 658 | 986-53 681 695 
945-29 490 | 957-42 522 | 968-50 613 | 979-56 - 658 | 986-54 681 748 
946-31 495 | 957-44 535 | 968-51 613 | 979-57 665 | 986-55 681 748 
946-32 495 957-45 535 968-52 613 979-58 665 986-56 - 684 TAR 
946-33 495 | 957-46 535 | 968-53 613 | 979-59 665 | 987-57 684 748, 
946-34 495 | 957-47 536 | 969-54 613 | 979-60 665 | 987-59 685 748 
946-35 495 | 957-48 537 | 969-55 613 | 979-61 665 | 987-60 685 748 : 
946-36 495 | 957-49 582 | 969-56 613 | 979-62 663 | 987-61 685 748 
946-37 495 | 958-50 539 | 969-57 613 | 979-63 663 | 987-62 685 48 
946-38 495 -| 958-51 639 | 969-58 613 | 979-64 663 | 987-63 688 751 
946-39 495 | 958-52 539 | 969-60 620 | 979-65 663 | 987-64 688 71 
946-40 495 | 958-53 539 | 969-61 620 | 980-67 668 | 988-65 692 . 10 
946-41 496 | 958-55 539 | 970-62 620 | 980-68 668 | 988-66 692 750, 
946-42 496 | 958-56 639 | 970-63 620 | 980-69 668 | 988-67 688 751 
946-44 498 | 958-57 539 | 970-64 620 | 980-70 668 | 988-68 690 5 749 
947-45 498 $58-58 586 970-65 620 980-71 668 988-69 690 749 
947-47 498 | 958-60 539 | 970-66 ) 620 | 980-72 668 | 988-70 . 695 749. 
947-48 499 959-61 539 | 970-67 1039 980-73 668 989-71 697 749° 
947-49 498 | 959-62 539 | 970-69 1039 | 980-74 671 | 989-72 697 749 
947-53 612 959-63 539 $70-70 . 1056 980-7 671 989-73 695 749 
948-55 630 959-64 539 970-71 1056 980-76 671 989-74 695 78 
948-56 499 | 959-65 539 | 970-72 4056 | 980-77 671 | 989-75 695 iol 
948-57 499 | 959-66 591 | 970-73 503 | 980-78 671 | 989-76 697 751 
948-58 499 959-67 583 971-74 503 880-79 671 989-77 698 751 
948-59 499 959-68 583 971-75 621 980-80 671 989-78 698 751 
948-60 499 | 960-70 641 | 971-76 621 | 980-81 673 | 989-79 698 751 
948-61 630 960-71 540 971-77 * 621 981-82 673 990-80 698 51 
948-62 499 960-72 542 971-78 622 981-83 673 990-81 698 751 
948-63 499 960-73 540 971-79 623 981-84 673 990-82 700 71 
949-64 499 660-74 556 971-80 622 981-85 673 990-83 700 751 
949-66 499 960-75 571 971-81 621 981-86 672 990-84 706 1 
949-67 498 961-76 574 972-82 621 981-87 679 990-85. 706 751 
949-68 502 961-77 552 972-83 621 981-88 672 990-86 725 T51 
949-71. 602 | 961-78 552 |. 972-84 622 | 981-89 674 | 991-87 714 751 
949-72 502 961-79 552 972-85 622 982-90 674 991-88 706 751 
949-74 ' 538 961-80 552 972-86 $22 982-91 674 991-89 709 T18 
949-75 504 | 961-81 552 | 972-87 » 621 | 982-92 672 | 991-90 710 778 
949-76 . Bil | 962-84 548 | 972-88 293 | 982-93 672 | 992-91 718-724 780 
949-78 504 | 962-85 548 | 972-89 223 | 982-94 672 | 992-92 706 778 
950-79 611 962-86 548 973-93 624 982-95 672 992-93 107 vues 
950-80 * 582 962-87 548 973-94 624 982-96 672 992-94 107 778 
950-81 925 §62-88 586 973-95 624 982-97 672 992-95 746 778 
950-82 509 962-89 5S6 73-96 624 982-98 672 992-96 746 78 
950-83 508 962-90 586 973-97 624 982-99 675 992-97 746 70 
950-84 511 962-91 586 9738-99 624 982-1 675 992-98 729 781 
950-85 511 962-92 586 973-1 624 $83- 2 675 992-99 729 784 . 
950-86 512 | 962-93 586 | 973-2 624 | 983-3 675 | 993-1 729 784 
951-88 511 | 962 94 586 | 973-3 624 | 988- 4 675 | 993- 2 734 784 
951-90 504 | 963-95 587 | 973-4 649 | 983-5 675 | 993-3 734 784 
951-91 513 | 963-96 597 | 9738-5 649 | 983- 6 675 | 993-4 735 784 
951-92 513 | 963-97 587 | 973-7 626 | 983-7 675 | 993-5 735 784 
951-93 505 | 964-98 5g7 | 974-8 626 | 983-8 675 | 993-6 135 754 
951-94 511 | 964-99 587 | 974-10 626 | 983-9 675 | 993-7 135 784 
951-95 Bll | 964-1 587 | 974-11 636 | 983-10 675 | 993- 735 785 
951-96 511 964- 2 587 | 974-12 636 | 983-11 676 | 993-9 735 785 
952-97 512 | 964-3 587 | 974-13 626 | 983-12 676 | 993-10 735 785 
952-98 512 | 964-4 ssi | 974-14 626 | 983-13 676 | 993-11 735 785 
952-99 512 | 964-5 5gz | 974-15 626 | 984-14 676 | 993-12 735 785 
952- 2 250 | 965- 6 581 | 974-16 648 | 984-15 676 | 993-13 735 785 
953- 3 250 | 965-7 582 | 974-17 626 | 984-16 676 | 993-14 744 785 
953- 4 250 | 965-8 582 974-18 626 984-17 676 | 994-15 744  aR4 i 
953— 5 250 | 965-- 9 582 | 974-19 628 | 984-18 676 | 994-16 744 784 
953- 6 250 | 965-10 688 | 974-20 627 | 984-19 676 | 994-17 744 784 
953~ 7 250 | 965-11 588 | 975-21 643 | 984-20 676 | 994-18 744, 787 
653-8 250 | 965-12 588 | 975-22 628 | 984-21 676 | 994-19 744 787 
953- 9 250 | 965-13 588 | 975-23 631 | 984-22 677 994-20 732 787 
953-10 250 | 965-14 539. | 975-24 631 | 984-23 677 | 994-21 744 787 
953-11 252 | 965-15 590 | 975-25 631 | 984-24 677 | 994-22 744 787 
953-12 516 | 966-16 591 |. 975-26 631 | 984-25 677 | 994-23 729 787 
953-13 516 | 966-17 590 | 975-27 632. | 984-26 682 | 994-24 744 789 
953-14 616 | 966-18 590 | 976-28 632 | 984-27 682 | 994-25 744 789 
954-15 516 | 966-19 594 | 976-29 632 | 984-28 682 | 994-26 744 789 
954-16 615 | 966-20 598 | 976-30 632 | 984-29 682 | 994-27 746 789 ’ 
954-17 515 | 966-21 598 | 976-31 651 | 984-30 682 | 995-28 744 739 
954-18 515 | 966-22 599 | 976-32 651 | 984-31 682 | 995-29 744 789 
954-19 515 | 966-24 603 | 976-33 51 | 984-32 682 | 995-30 744 789 
954-21 396 | 966-25 603 | 976-34 51 | 985-33 678 | 995-31 745 730 
955-22 522 | 966-26 603 | 976-35 651 | 985-34 678 | 995-32 745 790 
955-23 622 | 967-27 582 | 976-36 651 | 985-35 678 | 995-33 145 790 
955-24 522 | 967-29 582 | 976-37 651 | 985-36 678 | 995-34 745 791 
955-25 518 | 967-30 582 | 976-38 652 | 985-37 678 | 995-35 745 791 
955-26 533 | 967-33 607 | 976-39 652 | 985-38 679 | 995-36 145 791 
955-27 517 | 967-34 . 609 | 977-41 657 | 985-39 679 | 995-37 745 788 } 
955-28 524 | 967-35 607 | 977-42 657 | 986-40 679 | 996-38 745 788 
955-29 529 | 967-36 1084 | 977-43 657 | 986-41 679 | 996-39 745 787 
955-30 518 | 967-37 1079 | 977-44 Mand. § 343 | 986-42 679 | 996-41 746 792 { 
955-31 527 || 96788) 1079 | 977-45 657 | 986-43 679 | 996-42 746 792 
956-32 525 | 967-39 582 | $7846 220 | 986-44 679 | 996-43 746 792 
956-33 526 | 967-40 582 78-47 220 | 986-45 685 | 996-44 746 792 
956-34 534 | 968-41 582 ' 978-48 220 | 986-46 679 | 996-45 746 792 ; 


35 Cyc 
Page Note 
1007-55 
1007-56 
1007-58 
1008-59 
1008-60 
1008-61 
1008-62 


1020-59 


se 
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Sec. 
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Page Note 
1020-60 
1020-61 
1020-62 
1020-63 
1020-64 
1021-65 
1021-66 
1021-67 
1021-68 
1021-69 
1021-70 
1021-71 
1021-72 
1021-73 
1021-74 
1021-75 
1021-76 
1021-77 
1021-78 
1021-79 
1022-80 
1022-81 
1022-82 


1025-24 
1025-25 
1025-26 
1025-27 
1025-28 
1025-29 
1025-30 
1025-31 
1025-32 
1025-33 
1025-34 
1025-35 
1026-36 
1026-37 
1026-38 
1026-39 
1026-40 
1026-41 
1026-42 
1026-44 
1027-45 
1027-46 
1027-47 
1027-48 
1027-49 

1027-50 
1027-51 

1027-52 
1027-53 
1027-54 

1027-55 

1027-56 

1028-57 

1028-58 
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35 Cyc 
Page Note 
1028-59 ~ 
1028-60 
1028-61 
1028-62 
1028-63 
1028-64 
1028-65 
1028-66 
1028-67 
1029-68 
1029-69 
1029-70 
1029-71 
1029-72 
1029-73 
1029-74 
1029-75 
1029-76 
1029-77 
1029-78 
1029-79 
1030-80 
1030-81 
1030-82 
1030-83 
1030-84 
1030-85 
1030-86 
1030-88 
1030-89 
1031-90 
1031-91 
1031-92 
1031-93 
1032-94 
1032-95 
1032-96 
1032-97 
1032-98 
1032-99 
1032- 2 
1032- 3 
1033- 4 
1033-5 
1033- 6 
1033- 7 
1033- 8 
1033- 9 
1033-10 
1033-11 
1083-14 
1033-15 
1033-16 
1033-17 
1033-18 
1033-19 
1033-20 
1033-21 
1034-22 
1034-23 
1034-25 
1034-26 
1034-27 
1034-28 
1034-29 
1034-30 
1034-32 
1035-33 
1035-34 
1035-36 
1035-37 
1036-38 
1036-39 
1036-40 
1036-41 
1036-42 
1036-43 
1086-44 
1086-45 
1086-46 
|, 1036-47 
1036-50 
1036-51 
1087-52 
1037-53 
1037-54 
1087-55 
1037-56 
1037-57 
1037-58 
1037-61 
1037-62 
1038-63 
1038-65 
1038-66 
1038-67 


7 
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1038-68 
1038-69 
1038-70 
1038-71 
1038-72 
1039-73 
1039-74 
1039-75 
1039-76 
1039-77 
1039-78 
1039-79 
1039-80 
1039-81 


1048-71 


PSS 
56 C.J. 


Sec. 


1058-93 


35 Cyc 
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35 Cye 56 C.J.| 35 Cye 56 C.J.| 35 Cye 56 C.J.| 35 Cye 56 C.J.| 35 Cye 56C.J.| 35 Cyc 56 C.J. 

Page Note Sec. |Page Note Sec. |Page Note Sec. |Page Note Sec. |Page Note Sec. |Page Note Sec. 

1070- 5 275 1080- 6 312 1091- 7 346 1101- 7 380 1112-17 985 1124-19 1057 

1076- 6 Mand. § 336 1080- 7 $12 1091- 8 346 1101- 8 380 1112-18 985 1124-20 1057 

1070- 7 265 1080- 8 313 1091- 9 342 1102- 9 380 1112-19 985 1124-21 1058 

1070- & 366 1080- 9 313 1092-10 342 1102-10 381 1112-20 985 1124-22 1057 

1071- 9 355 1080-10 313 1092-11 342 |°1102-11 382 1112-21 986 1124-23 1062 
1071-10 265 1080-11 313 1692-12 343 1102-12 383 1112-22 986 1124-24 1057 

1071-11 265 1080-12 314 1092-13 344 1102-13 383 1113-23 986 1124-25 1057 

1071-12 266 1081-13 314 1092-14 344 1102-14 383 1113-24 987 1124-26 1063 

1071-13 266 1081-14 314 1092-15 344 1102-15 383 1113-25 987 1124-27 1063 

1071-14 266 1081-16 315 1092-16 344 1102-16 381 1113-26 987 1124-28 1064 

1071-15 266 1081-17 315 1092-17 344 1102-17 384 1113-27 987 1125-29 1064 

1071-16 366 1081-18 315 1092-18 343 1103-18 384 1113-28 987 1125-30 1065 
1071-17 366 | 1081-19 315 1093-19 343 1103-20 386 1113-29 987 1125-31 1063 

1071-18 366 1081-20 315 | 1093-20 343 | 1103-21 386 1113-30 988 1125-32 1067 
1071-19 1109 1081-21 320 | 1093-21 343 1103-22 386 1113-31 988 1125-33 1067 

1071-20 267 1082-22 320 1093-22 343 1103-23 386 1114-32 988 1125-34 1067 
1071-21 267 1082-23 320 | 1094-23 344 | 1108-24 387 1114-33 988 1126-35 1067 

1071-22 267 1082-24 320 | 1094-24 347 | 1103-25 387 1114-34 990 1126-36 1067 
1072-23 267 | 1082-25 520 | 1094-25 347 1103-26 387 1114-35 990 1126-37 1067 

1072-24 267 | 1082-26 32 1094-26 347 1104-27 386 1114-36 990 1126-38 1069 

1072-25 267 | 1082-27 315 | 1094-27 347 1104-28 - 387 1114-37 990 1126-39 1069 

1072-26 267 | 1082-28 $15 1094-28 347 | 1104-29 386 | 1114-38 990 1126-40 1069 

1072-27 268 1082-29 315 1094-29 361 1104-30 386 1114-39 991 1126-41 1069 

1072-28 268 1082-30 222 | 1094-30 347 | 1104-81 372 1114440 991 1126-42 1069 

1072-29 268 | 1082-381 322 | 1094-382 349 | 1104-32 372 1114-41 991 1126-44 ‘1070 

1072-30 267 | 1082-33 321 | 1094-33 349 | 1104-23 372 1114-42 991 | 1126-45 1070 

1072-31 366 | 1083-34 321 | 1094-34 Mand. § 337 | 1104-34 372 | 1115-43 992 | 1126-46 1070 

1072-32 284 | 1083-35 368 | 1094-35 349 1104-35 872 | 1115-44 993 | 1126-47 1070 

1073-33 278 | 1083-36 321 | 1095-36 350 1104-36 372 | 1115-45 995 1127-48 1070 
1073-34 278 1083-37 316 1095-37 350 1105-37 372 1115-46 993 1127-49 1070 
1073-35 278 | 1083-38 317 | 1095-38 351 | 1105-38 372 | 1115-47 _ 994 >} 1127-50 1070 
1073-36 278 | 1083-39 317 | 1095-39 351 1105-39 372 1115-48 993 | 1127-51 1070 
1073-37 278 | 1084-40 317 | 1095-40 351 1105-41 388 | 1115-49 993 | 1127-52 ‘ 1070 

1073-38 278 | 1084-41 8317 | 1095-41 352 | 1105-42 388 1115-50 996 1128-54 Pe LOT 
1073-39 278 | 1084-42 317 | 1096-42 352 | 110543 Mand. § 345 | 1116-52 993 | 1128-55 “C10 

1073-40 279 1084-43, 316 | 1096-43 352 | 1105-44 388 | 1116-54 999 1128-56 * 41072 
1073-41 279 1084-44 318 | 1096-44 352 | 1105-45 388 1116-55 999 | 1128-57 1072 

1073-42 279 1084-45 318 | 1096-45 355 1105-46 388 | 1116-57 999 1128-58 1072 

1074-43 279 1084-46 322 | 1096-46 355 | 1105-47 388 1116-58 1000 | 1128-59 1072 

1074-44 , 279 | 1084-47 322 | 1096-47 355 | 1105-48 Mand. § 345 | 1117-59 1002 | 1129-60 1071 
1074-45 280 | 1084-48 322 | 1096-48 355 | 1105-50 389 | 1117-60 1002 | 1129-61 1072 

1074-46 280 | 1084-49 319 | 1096-49 355 1105-51 389 || 1117-61 1002 | 1129-62 1073 
1074-47 280 | 1084-50 319 | 1096-50 355 1106-52 390 | 1117-62 1004 1129-63 1073 

1074-48 281 | 1085-51 319 | 1096-51 354 | 1106-53 390 | 1117-63 1004 | 1129-64 1074 

1074-49 281 | 1085-52 319 1096-52 354 1106-54 390 1117-64 1004 | 1130-65 1074 
1074-50 281 1085-53 319 | 1096-53 354 | 1106-55 390 | 1117-65 1004 | 1130-66 1074 

1074-51 280 1085-54 319 1096-54 356 1106-56 390 1117-66 1004 1130-67 1075 

1074-52 288 | 1085-55 Mand. § 337 | 1097-55 356 | 1106-57 390 | 1117-67 1002 | 1130-68 1075 | 
1074-53 288 1085-5 319 1097-56 356 1106-58 390 1118-68 1002 | 1130-69 -1075 

1075-54 288 | 1085-58 323 | 1097-57 356 | 1106-59 f 390 | 1118-69 1002 | 1130-70 1075 

1075-55 297 | 1085-59 323 | 1097-58 357 1106-61 390 | 1118-70 1007 | 1130-72 1077 

1075-56 294 | 1085-60 323 | 1097-59 357 | 1107-62 390 | 1118-71 1007 | 1130-73 1077 

1075-57 294 1085-61 : 323 1097-60 ~ 357 | 1107-63 390 | 1118-72 1007 | 1130-74 1078 

1075-58 294 1085-62 323 | 1097-61 357 | 1107-64 390 | 1119-73 1007 | 1130-75 1077 

1075-59 295 | 1086-63 324 | 1097-62 358 | 1107-65 390 | 1119-74 1007 | 1180-76 1077 

1075-60 295 1086-64 324 | 1097-63 358 | 1107-66 390 | 1119-75 1009 1130-77 1078 

1076-61 295 1086-65 324 | 1097-64 358 | 1107-67 392 | 1119-76 1011 | 1131-78 1079 

1076-62 289 1086-66 322 | 1097-65 358 | 1107-68 392 | 1119-77 1011 1131-79 1079 

1076-63 296 | 1086-67 324 | 1097-66 858 | 1108-69 392 | 1119-78 1012 | 1131-80 1079 

1076-64 296 | 1086-68 324 | 1097-67 358 | 1108-70 393 | 1119-79 1009 1131-81 1079 

1076-65 293 1086-69 324 | 1097-68 858 | 1108-71 393 1119-80 1009 | 1181-82 1079 

1076-66 293 *| 1086-70 365 1098-70 363 1108-72 393 1119-81 1018 1131-83 1079 
1076-67 293 1086-71 365 | 1098-71 363 1108-73 393 | 1119-82 1018 | 1131-84 1079 q 
1076-69 293 1086-73 332 | 1098-72 363 1108-74 397 | 1119-83 P 1018 | 1131-85 1110 . 
1076-70 362 | 1087-74 332 | 1098-73 367 | 1108-75 897 | 1120-84 1018 | 1182-86 1080 

1076-71 362 | 1087-75 333 | 1098-74 . 363 1109-76 403 1120-85 1019 1132-87 1082 . 
1076-72 362 | 1087-76 333 | 1098-75 363 1109-77 403 | 1120-86 1014 1132-88 ~ 1084 
1076-73 362 1687-77 333 1098-76 363 1109-78 403 1120-87 1014 1132-89 1084 
1077-74 362 | 1087-78 333 | 1098-77 369 1109-79 _ 403 | 1120-88 1014 | 1132-90 1085 
1077-75 362 | 1087-79 J 335 | 1099-78 363 | 1109-80 403 | 1120-89 1014 } 1133-91 1085 
1077-76 305 1088-80 885 | 1099-79 363 1109-81 403 | 1120-90 1014 | 1133-92 1085 
1077-77 804 | 1088-81 336 1099-80 363 | 1109-82 403 -| 1121-91 1014 | 1133-93 1085 ‘ 
1077-78 304 1088-82 336 | 1099-81 367 1109-84 405 | 1121-92 1014 1133-94 1085 
1077-79 308 | 1088-83 337 | 1099-82 367 | 1109-85 405 | 1121-93 1020 | 1183-95 1086 

1077-80 + 308 | 1088-84 337 | 1099-83 367 | 1109-86 405 | 1121-94 1025 1133-96 1086 

1078-81 308 1088-85 333 | 1099-84 367 | 1110-87 405 | 1121-96 1020 | 1183-97 1087 

1078-83 306 1089-86 336 | 1099-85 367 1110-89 980 | 1121-97 1020 | 1133-98 1087 
1078-84 306 1089-87 330 | 1099-86 364 | 1110-90 980 1122-98 1023 | 1134-99 1087 

1078-85 309 | 1089-88 330 1099-87 373 1110-92 980 | 1122-99 1021 | 1184-1 1086 
1078-86 3809 1089-89 337 | 1099-88 373 1110-94 981 1122- 1 1025 1134- 2 1087 

1078-87 309 | 1089-90 337 | 1099-89 373 | 1110-95 981 .| 1122- 2 1025 | 1184-3 1087 

1078-88 265 | 1089-91 337 | 1100-90 873 .| 1111-96 981 | 1122-3 1025 | 11384- 4 1088 

1078-90 336 1089-92 337 1100-91 373 .| 1111-97 981 | 1122-4 1024 | 1134-5 1088 

1079-92 311 1090-93 337 | 1100-92 373 | 1111-98 981 1122-5 1024 | 11384 6 1088 

1079-93 311 1090-94 337 | 1100-93 874 | 1111-99 981 | 1122-6 1024 | 1134-7 1089 
1079-94 31i | 1090-95 337 1100-94 374 1111- 1 981 | 1123-7 1024 | 1134 9 : 1090 

1079-95 311 | 1090-96 337 1100-95 374 1111- 2 981 | 1123- 8 1020 | 1185-10 1090 

1079-96 Sli 1090-97 337 | TLO0-96 374 | 1111-3 981 | 1123- 9 1024 | 1135-11 1090 

1079-97 311 1090-98 339 | 1101-97 374 | 1111-4 981 | 1128-10 1027 1135-12 1091 

1079-98 312 1091-99 340 1101-98 376 1111-5 981 1123-11 1027 1135-13 1092 

1079-99 312 | 1091-1 340 | 1101-99 3875 1111-6 981 | 1123-13 1028 | 1135-14 1102 

1080- 1 312 | 1091- 2 341 | 1101- 2 380 | 1111-7 982 | 1128-14 1028 | 1135-15 1092 3 
1080- 2 312 | 1091- 3 340 | 1101-3 380 1111-13 982 | 1123-15 1028 | 1135-16 1082 F 
1080- 8 312 | 1091- 4 341 | 1101- 4 358 | 1111-14 982 | 1123-16 1028 | 1185-17 1092 a 
1080- 4 $12 | 1091-5 341 | 1101-5 380 | 1111-15 982 | 1123-17 1030 | 1135-18 1092 

1080- 5 312 | 1091-6 846 ' 1101- 6 880 ' 1111-16 983 ' 1128-18 1031 ° 1185-19 1093 
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Page Note 
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1178- 1 
1179- 2 
1179- 3 
1179- 4 
1179- 5 
1179- 6 
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1179— & 
1179- 9 
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1179-11 
1180-12 
1180-13 
1180-14 
1180-15 
1180-16 
1180-17 
1180-18 
1180-19 
1180-20 
1186-21 
1180-22 
1180-23 
1180-24 
1180-25 
1180-26 
1180-27 


‘1180-28 
1181-32 
1181-33 


1181-39 
1182-48 


1182-49 
1182-50 
1182-51 
1182-52 
1183-53 
1183-54 
1183-55 
1183-56 
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Admiralty 
§ 86 


o 


§ 87 
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54 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


— 

35 Cyc 56 C.J. 
Page Note Sec. 
1137-31 1099: 

1187-32 Assault & 
B. § 42 
1187-33 as a 

1137-34 1100 
1138-35 1100 
1138-36 1100 
1188-37 1100 
1138-38 1102 
1138-39 1100 
1138-40 1100 
1150-25 5 
1150-26 5 
1150-28 6 
1151-29 6 
1151-30 6 
1151-31 6 
1151-32 6 
1151-33 8 
1151-34 8 
1152-35 8 
1152-36 8 
1152-37 11 
1152-38 8 
1152-39 21 
1152-40 21 
1152-41 21 
1152-42 21 
1152-43 10 
1153-44 » 10 
1153-45 10 
1153-46 10 
1153-47 10 
1153-48 10 
1153-49 10 
1169-10 3 
1169-11 3 
1169-12 3 
1169-13 4 
1170-14 4 
1170-15 4 
1170-16 4 
1183-57 29 
1183-58 29 
1183-59 27 
1183-60 8 
1183-61 8 
1183-62 6 
1183-63 31 
1184-64 32 
1184-65 . 32 
1184-66 33 
1184-67 33 
1184-68 36 
1185-69 35 
1185-70 27 
1185-71 27 
1185-72 27 
1185-73 51 
1185-74 51 
1186-75 51 
1186-76 61 
1186-77 53 
1186-78 53 
1186-79 37 
1186-80 37 
1186-81 37 
1186-82 42 
1186-83 42 
1186-84 42 
1186-85 39 
1186-86 40 
1187-87 40 
1187-88 41 
1187-89 39 
1187-90 43 
1188-91 46 
1188-92 46 
1188-93 62 
1188-94 62 
1188-95 ~- 49 
1188-96 49 
1188-97 50 
1188-98 50 
1188-99 50 
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Page Note 


1139-41 
1139-42 
1139-43 


1139-45 
1189-46 
1189-47 
1140-48 
1140-49 
1140-50 
1140-51 


1153-50 


1155-73 


1170-17 
1170-18 
1170-19 
1171-20 
1171-22 
1171-23 
1171-24 
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10) 1155-74 
12 | 1155-75 
12 | 1155~76 
12 | 1156-77 
12 | 1156-78 
12 | 1156-79 
12 | 1156-80 
12 | 1156-81 
25 | 1156-82 
25 | 1156-83 
23 | 1156-84 
24 | 1156-85 
23. | 1156-86 
25 | 1156-87 
25 | 1157-88 
23 | 1157-89 
25 | 1157-90 
26 | 1157-92 
27 | 1157-93 
26 | 1157-94 
7 | 1157-95 
7 | 1157-96 
7 | 1157-97 
13 | 1157-98 
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4 | 1171-26 
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4 | 1172-28 
5 | 1172-29 
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63 | 1193-52 
33 | 1193-53 
69 | 1193-54 
55 | 1193-55, 
66 | 1193-56 
66 | 1193-57 
66 | 1193-58 
66 | 1193-59 
71 | 1193-60 
75 | 1194-61 
72 | 1194-62 
73 | 1194-63 
77 | 1194-64 
68 | 1194-65 
79 | 1194-66 
79 | 1194-68 
78 | 1194-69 
78 | 1195-70 
78 | 1195-71 
66 | 1195-72 
66 | 1195-73 
66 | 1195-74 
66 | 1195-75 
94 | 1195-76 
94 | 1195-77 
94 | 1196-78 
96 | 1196-79 
97 | 1196-80 
97 | 1196-81 
98 | 1196-82 
89 | 1196-83 
84 | 1197-84 
81 | 1197-85 
88 | 1197-86 
87 | 1197-88 
82 | 1198-90 
85 | 1198-91 
107 | 1198-94 
101 | 1198-95 
102 | 1199-96 
102 | 1199-97 


BE 
56 C.J. 


Sec. 
1101 
1101 
1101 
1102 
1102 


ANIAIAMNO 


115, 116 


35 Cye 
Page Note 
1142-64 
1142-65 
1142-66 
1142-67 
1142-68 
1142-69 
1142-70 
1142-71 
1142-72 
1143-73 
1148-74 


1158-99 
1158- 1 
1158- 2 
1158- 3 
1158- 5 
1158- 6 
1158- 7 
1158- 8 
1158- 9 
1158-10 
1158-11 
1158-12 
1158-13 
1158-14 
1158-15 
1158-16 
1158-17 
1159-19 
1159-20 
1159-21 
1159-22 
1159-23 
1159-24 


1173-33 
1173-34 
1173-35 
1174-36 
1174-37 
1174-38 


1199-98 
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35 Cye 
Page Note 
1143-75 
1143-76 
1143-77 
1143-78 
1143-79 
1143-80 
1143-81 
1144-82 
1144-83 
1144-84 


1159-25 
1159-26 
1159-27 
1159-28 
1159-29 
1159-30 
1159-81 
1160-32 
1160-33 
1160-34 
1160-35 
1160-36 
1160-37 
1160-38 
1160-39 
1161-40 
1161-41 
1161-42 
1161-43 
1161-44 
1161-45 
1161-46 
116147 


1174-39 


1203-43 
1204-45 
1204-48 
1204-49 
1204-50 
1204-51 
1204-52 
1204-53 
1205-54 
1205-55 
1205-56 
1205-57 
1205-58 
1205-59 
1205-61 
1205-62 
1206-63 
1206-64 
1206-65 
1207-66 
1207-67 
1207-68 
1207-69 
1207-70 
1207-71 
1208-72 
1208-73 
1208-74 
1208-%5 
1209-76 
1209-77 
1209-78 
1209-79 


1211-87 
1211-88 


XXVili 


35 Cye 
Page Note 
1211-89 
1211-90 
1211-91 
1211-92 
1211-94 
1211-95 
1212-98 
1212- 3 
1213- 4 
1213-5 
1213- 6 
1213- 7 
1213- 8 
1213- 9 
1213-10 


1219-62 
1219-63 


1264-1 
1264- 2 
1265- 3 
1265- 4 
1265- 5 
1265- 6 
1265- 8 
1265- 9 
1265-10 
1265-11 
1266-12 
1266-13 
1266-14 
1266-15 
1266-16 
1267-17 
1267-18 
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35 Cyc 
Page Note 
1219-64 


"| 1219-65 


1219-66 
1219-67 
1219-68 
1219-69 
1220-70 
1220-71 
1220-72 
1220-73 
1220-74 
1221-75 
1221-76 
1221-77 
1221-78 
1221-79 
1221-80 
1222-81 
1222-82 
1222-83 
1222-84 
1222-85 
1222-86 
1222 87 
1222-88 
1222-89 
1222-90 
1222-92 
1223-93 
1223 -94 
1223-95 
1223-96 
1223-97 
1223-98 
1224-99 
1224— 1 
1224- 2 
1224- 3 
1224- 4 
1224- 5 
1224- 6 
1224-7 
1224- 8 
1224— 9 
1224-10 
1225-11 
1225-12 
1225-13 
1225-14 
1225-15 
1225-16 
1225-17 
1225 -18 
1226-19 
1226-20 
1226-21 
1226-22 
1226-23 
1226-24 
1226-25 
1226-26 
1226-27 
1226-28 
1227-29 
1227-30 
1227-31 
1227-32 
1228-33 


1267-19 
1267-20 
1267-21 
1267-22 
1268-23 
1268-24 
1268-25 
1268-26 
1268-27 
1268-28 
1268-29 
1268-30 
1268-31 
1268-32 
1268-83 
1268-34 
1269-35 


35 Cye 


Page Note 


1228-34 
1228-35 
1228-36 
1228-37 
1229-38 
1229-39 
1229,40, 
1229-41 
1229-42 
1229-43 
1229-44 
1229-45 
1230-46 
1230-47 
1230-48 
1230-49 
1230-50 
1230-51 
1230-52 
1230-53 
1230-54 
1230-55 
1230-56 
1231-57 
1231-58 
1231-59 
1231-60 
1231-61 
1231-62 
1231-64 
1231-65 
1232-66 
1232-67 
1232-68 
1232-69 
1232-70 
1232-71 
1232-72 
1232-73 
1232-74 
1232-75 
1232-76 
1232-78 


1233-79 
1233-80 
1233-81 
1283-82 
1233-83 
1233-84 
1233-85 
1233-86 
1233-87 
1233-88 
1233-89 
1233-90 
1234-91 
1234-92 
1234-93 
1234-94 
1234-96 
1235-97 
1235-98 
1235-99 
1235-1 
1235- 2 
1235- 3 
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1235- 4 
1235- 5 
1235- 6 
1235- 7 
1236- 8 
1236- 9 
1236-10 
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1236-14 
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1269-36 
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1269-38 
1269-39 
1269-40 
1269-41 
1269-42 
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1270-49 
1270-50 
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221 
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1273-67 
1273-68 
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35 Cye 
Page Note 


1244-76 
1244-77 
1244-78 
1244-79 
1244-80 
1244-81 
1244-82 
1245-84 
1245-86 
1245-87 
1245-88 
1245-90 
1245-91 
1246-92 
1246-93 
1246-94 
1246-95 
1246-96 
1246-97 
1246-98 
1246-99 
1246-1 
1246- 2 
1247- 3 
1247- 4 
1247- 5 
1247- 6 
1248- 7 
1248- 8 
1248- 9 
1248-11 


1274-71 
1274-72 
1274-73 
1274-74 
1275-715 
1275-76 
1275-77 
1275-78 
1275-79 
1275-80 
1275-82 
1275-83 
1275-84 
1275-85 
1275-86 
1276-87 
1276-88 
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Page Note 


1254-50 
1254-51 
1255-52: 
1255-53 
1255-54 
1255-55 
1255-56 
1255-57 
1255-58 
1255-59 
1255-60 
1255-62 
1256-63 
1256-64 
1256-65 
1256-66 
1256-69 
1257-71 
1257-72 
1257-713 
1257-74 
1257-15 
1258-76 
1258-77 
1258-78 
1258-79 
1258-82 
1258-83 
1258-84 
1259-85 
1259-86 
1259-87 
1259-88 
1259-89 
1259-90 
1259-91 
1259-92 
1259-93 
1259-94 
1259-95, 
1259-96 
1259-97 
1260-98 
1260- 1 
1260- 2 
1260- 3 
1260- 4 
1260- 5 
1260- 6 
1260- 7 
1260- 8 
1260- 9 
1261-10 


1262-24 


1276-89 
1276-90 
1276-91 
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8 [56 C.J.] 
[§ 1] Salvage is the compensation allowed to per- 
sons by whose voluntary assistance a ship at sea or 


her cargo or both have been saved in whole or in 
part from impending sea peril, or such property re- 
covered from actual peril or loss, as in cases of ship- 
Chancellor Kent gave 


wreck, derelict, or recapture.” 
substantially the same definition, 


omitted the modifying word “voluntary, 
salvage as the compensation allowed to persons by 


1. “Salvor” defined see infra § 42. 
Salvage compared with compensa- 


tion see Compensation 12 C. J. p 
431 note 49 [b]. 

2. The Sabine, 101 U. S. 384, 25 
L. ed. 982 [quot Central Stockyard, 


etc., Co. v. Mears, 89 App. Div. 452, 
85 NYS 795, 796]. 


3. 3 Kent Comm. p 245 [quot Cope 
Vevallettes Dry Dock Co, 119). “Si 
C205 O28, » ee SCti 336, 30 i. ed. 501; 
Baker v. Hoag, 7 N. Y. 551d, 10.09, 59 
AmD 431; The Gas Float Whitton 
INO 2) F896) i. 142, 49) 8  Aspin: 
HUORECAtee LIS Ort eA. Ce S3l;. 8= Aspint 
Zhe lack Ts: 


[a] Similar definition.—‘‘The com- 
pensation allowed to persons by 
whose assistance a ship or her cargo 
has been saved, in whole or in part, 
from impending peril on the sea, or 
in recovering such property from ac- 
tual loss, as in cases of shipwreck, 


derelict, or recapture.’ The Black- 
Wally tOmevVall: sis ‘St aye. 9 We 
ed. 870 [quot The Jefferson, 215 U. 


Se 30, 30 SCt54) 54 1. ed. 125, 17 
AnnCas 907; Thompson vy. One An- 
chor and Two Anchor Chains, 221 
Fed. 770, 772; The Hesper, 18 Fed. 
692; Spaulding v. Alaska Commer- 
cial Co., 1 Alaska 497, 501; Erlanger 
v. Swedish East Asiatic Co., 34 Phil- 
ippine 178 (aff 248 U. S. 521, 39 SCt 
80, 63 L. ed. 399)]; Norris v. The 
Island City, 18 F. Cas. No. 10,306, 
1 Cliff, 219;°220. 


[b] Other definitions omitting 
reference to voluntary character of 
salvor’s acts.—(1) “The compensa- 
tion allowed to persons by whose as- 
sistance a ship or vessel, or the car- 
go of the same, or the lives of the 
persons belonging to the ship or ves- 
sel, are saved from danger or loss 
in cases of shipwreck, derelict, cap- 

or other marine misadven- 
.’ The Clara Clarita, 23 Wall. 
iO S.) 1, 16, 23 L. ed. 146 [cit Maude 

124 Shipping p 419, and quot 
iene ties Ve Wes, 4250 Ct. Cl. 5299. 3024]: 
(CAN) | ee compensation that is to be 
made to other persons by whose as- 
sistance a ship, or its loading, may 
be saved from impending peril or re- 
covered after actual loss.” Abbott 
Shipping (5th ed) p 3897 [quot Lea 
v. The Alexander, 15 F. Cas. No. 
8,153, 2 Paine 446]. (3) ‘The com- 
pensation that is to be made to per- 
sons, other than those connected with 
the ship, by whose assistance a ship 
or its loading may be saved from 
impending peril, or recovered from 
actual loss.’ Abbott Merchant Ship- 
-ping (14th ed) p 960 [quot Hand 
v. The Elvira, 11 F. Cas. No. 6,015, 
Gilp. 60]. (4) “The compensation al- 
lowed to other persons by whose as- 


sistance a Ship or its loading may 
be saved from impending peril.” The 
Sailor’s Bride, 21 F. Cas. No. 12,220. 


(5) “A reward for meritorious serv- 
ices in saving property on naviga- 
ble waters, in peril, and which might 
otherwise be destroyed.” Sonder- 
burg v. Ocean Tow Boat Co., 22 F. 
Cas. No. 13,175, 3 Woods 146 [quot 
J.) IM. Guffey Petroleum Co. v. Bori- 


[By Witui1am G. Bannon] 


enemies.? 
except that he 
” in defining 
on.° 

son, 211 Fed. 594, 601, 128 CCA 194]. 


(6) “A reward for meritorious serv- 
ice in saving property in peril from 


the sea, which might otherwise be 
fost’ The Fordenskjold, 253 Fed. 
273, 275 [mod on other grounds 255 


Med e62r 6 CCALASTS CT) Agere 
ward or bounty, exceeding the actual 
value of their services, given to 
those by means of whose labor, in- 
trepidity, and perseverance a _ ship 
or her goods have been saved from 
shipwreck or other dangers of the 
sea.” The Sandringham, 10 Fed. 556, 
572, 5 Hughes 316 [cit 1 Bell Comm. 
p 592, and quot The Lottie EH. Hop- 
kins, 133 Fed. 405, 407; The Lyman 
M. Law, 122 Fed. 816, 822]. (8) “A 
reward or bounty to the salvor, for 
services in saving property from im- 
pending danger or imminent peril of 
loss to the owner, by one on whom 
no legal obligation rests to perform 
such service.” The Job H. Jackson, 
W61- Hed: 1015, Lolz. @9) “AY com- 
pensation given for saving proper- 
ty exposed to marine peril.” The 
Wabamian- wl eM Cas Now 1285) 9GL0)) 
“An extraordinary compensation for 
services of a certain highly-favored 


character.” The Cherokee, 30 Fed. 
703, 704. 
[ec] Other definitions which in- 


clude reference to voluntary charac- 
ter of salvor’s acts.—(1) “A reward 
decreed by a court of admiralty for 
services successfully rendered in 
saving property from maritime dan- 
ger, by persons under no obligation 
of duty to render the services, and 
who voluntarily enter upon them.” 
The Fannie Brown, 30 Fed. 215, 220. 
(2) “A reasonable reward: for serv- 
ices rendered in saving property in 
danger of perishing from a maritime 
misadventure by parties under no ob- 
ligation of duty, who voluntarily un- 
dertake the service.” U. S. v. Mor- 
gan, 99 Fed. 570, 572, 39 CCA 653 
[app dism 22 SCt 931, 46 L. ed. 1263]. 
(3) “The reward allowed for a serv- 
ice rendered to marine property, at 
risk or in distress, by those under 
no legal obligation to render it, which 
results in benefit to the property if 
eventually saved.” Hughes Adm. p 
127 [quot The Alcazar, 227 Fed. 6338, 


647; The Pleasure Bay, 226 Fed. 55]. 
See The Job Jackson, 161 Fed. 
1015, 1017 (where the court said: 


“Tested by the decisions, this defini- 
tion will be found defective in many 
particulars’). (4) “The compensa- 
tion due to persons by whose volun- 
tary assistance a ship has been saved 


to the owner from impending peril, 
or recovered after actual loss.’ 
Browning v. Baker, 4 F. Cas. No. 
2,041, 2 Hughes 30. (5) “The com- 


pensation due to persons by whose 
voluntary assistance a ship or its 
load has been saved to the owner 
from impending peril or recovered 
after actual loss.”’ The Violet Blos- 
som, 216 Hed. 379, 381. CO) a edie 
reward or compensation allowed by 
the maritime law for service ren- 
dered in saving maritime property, 
at risk or in distress, by those un- 
der no legal obligation to render it, 


| 


whose assistance a ship or its cargo has been saved 
in whole or in part from impending danger, or re- 
covered from actual loss, in cases of shipwreck, dere- 
het, or recapture.® 
ly to perils or dangers caused by fire, pirates, or 
Others inelude compensation for a mari- 
time service rendered on a public navigable river or 
lake, where interstate or foreign commeree is carried 


Some definitions refer specifical- 


\ 
which results in benefit to the prop- 


erty, if eventually saved.” The 
Emanuel Stavroudis, 23 F. (2d) 214, 
216; The Neshaminy, 228 Fed. 285, 


288, 142 CCA 577.: °(7)- “Salvage -in 
admiralty, and generally in the law 
merchant, is the compensation earned 
by persons who voluntarily assist in 
Saving a ship or cargo from a mar- 
itime peril.” Appleton Enc. [quot 
Davey v. The Mary Frost, 7 F. Cas. 
No; 35591 . Cate 7. ‘Cass INow 35592572 
Woods 306)]. (8) ‘The compensa- 
tion which is earned by persons who 
voluntarily assist in saving a ship 
or cargo from peril.’ 1 Parsons 
Mar. L. art 595 [quot Davey v. The 
Mary Frost, 7 F. Cas. No. 3,591 (aff 
%_EFSCas. No. 3,592, .2> Woods: 806): 
(9) “The compensation due to per- 
sons by whose voluntary assistance 
a ship or its lading has been saved 
to the owner from impending peril, 
or recovered after actual loss.” Ben- 
edict Adm. § 300 [quot The Craster 
Hall, 2138 Fed. 436, 437, 130 CCA 72; 
The Rita, 62 Fed. 761, 763]. 


Voluntary character of 
acts in general see infra § 43. 
4 See cases infra this note. 


{a] Tllustrations.—(1) “An al-= 
lowance for saving a ship or goods 
at sea, or both, from dangers, fire, 


salvor’s 


pirates or enemies.” Lea v. The 
Alexander, 15 F. Cas. No. 8,153, 2 
Paine 446. (2) “A recompense paid 


to persons who have assisted in sav- 
ing ships or goods from the dangers 
of the seas, from pirates, or from en- 


emies.” Kennedy v. Ricker, 14 F. 
Cas. eNO: 17,705) eit 13. Woods mice 
pi 12P notes His (3) “An allowance 


made by the consent of all nations 
and all laws, for saving a ship or 
goods from the danger of the seas, 


from fire, pirates or enemies.” 
Weeks v. The Catharina Maria, 29 
F. Cas. No. 17,351, 2 Pet. Adm. 424. 


(4) “An allowance made for saving 
a ship or goods, or both, from the 
damages of the seas, fire, pirates, 
or enemies.’ Jones Salvage p 

[quot ete: Vi aRatt of Timber, 1055 
Hed. 655, 556, 4 Woods 197]. “@) 
“CA. reward or recompense given to 
those by means of whose labor, in- 
trepidity or perseverance a ship or 


goods have been saved from ship- 
wreck, fire, or capture.” Bull In- 
ous SS\ Cow. va US SEr62NCte Chase 83 
oO . 

5. Marvin Salvage § 97 [quot 
Muntz v. Raft of Timber, 15 Fed. 
55d,).556,. 4° Woods 97) The Old 
Natchez, 9 Fed. 478, 480; The Cheese- 


man v. Two Rerry Boats, SBE Cas: 
No. 2,633, 2 Bond 363, 375]. 


[a] Another definition—‘A  re- 
ward for meritorious services in sav- 
ing property on navigable waters, in 
peril, and which might otherwise be 
destroyed.” Sonderburg v. Ocean 
Tow) Boat ‘Co:, (22h. Cas. No. 4131075, 
38 Woods 146, 149 [quot Gilchrist 
Transport Co. v. One Hundred Ten 
Thousand Bushels No. 1 Northern 
Wheat, 120 Fed. 432, 435; The Spo- 
Kane, 67 Fed. 254, 256]. 


Where service rendered as affect- 


For later cases, developments and changes in the law see Annotations, sams title and section number. 


§§ 1-4] 


As referring to service rendered and property 
saved. The term “salvage” is sometimes used to 
characterize the service rendered,® and also the goods 
or property saved.’ 

Distinctions. Salvage should be regarded in the 
hight of compensation and reward, and not in the 


SALVAGE 


[56 C.J.] 9 


light of prize;® the latter is more like a gift of for- 
tune conferred without regard to the loss or suffer- 
ings of the owner, who is a public enemy, while sal- 
vage is the reward granted for saving the property 
of the unfortunate.® 


II. HISTORY, REGULATION, AND WHAT LAW GOVERNS 
[By Wiuuiam. G. Bannon] 


[§ 2] The doctrine of salvage dates back to the 
early history of navigation;!° it had a place in the 
Roman law,!! and from that source was adopted by 
the admiralty jurisdiction in the different countries 
of Europe.t? An early codification or collection of 
applicable rules or principles is found in the laws of 
Oleron,'® promulgated sometime before the year 
1266.14 In the United States, England, and Canada, 
there has been statutory regulation of this branch 
of the maritime law in certain respects,!® as, for ex- 
ample, in respect of life salvage,1® of the recapture 
of property from a belligerent,1? and of agreements 
by seamen for the abandonment of claims.1® In 
the United States certain statutes in respect of sal- 
vage were adopted at an early date,1® but it seems 
that such statutes could have little, if any, operative 
force,?° in view of the fact that the matter is one 


within federal cognizance,?! with jurisdiction in sal- 
vage suits exclusively vested in the federal courts.*” 


What law governs.23 While courts have in some 
cases endeavored to apply usages or rules in respect 
of certain phases of salvage, which obtain in the 
country to which the salvors or the salved vessel be- 
longs,24 and well-considered decisions of courts of 
other countries, bearing on the rules and principles 
which should govern, should be given due considera- 
tion,?° it has been laid down in general terms that 
salvage is a question of the jus gentium,?® or, as oth- 
erwise stated, that the courts, when not fettered by 
statute, administer the law upon a consideration of 
those principles that have obtained general recogni- 
tion among maritime nations, and are justly applica- 
ble to all ships that sail the seas.?7 


III. NATURE AND ELEMENTS OF SALVAGE CLAIM 


[By Witi1am G. Bannon] 


[§ 3] A. In General. In general, three elements 
are necessary to a valid salvage claim: (1) A marine 
peril.2® (2) Service voluntarily rendered when not 
required as an existing duty or from a special con- 


tract.°® (3) Success in whole or in part, or that the 
ing existence of salvage claim see, 4 App. Cas. 755. 
infra § 6. [a] 


6. Castner, Curran & Bullitt, Inc.. 
VeuWer on on. (2a) 2149 The Alaska, 
23 Fed. 597; Baker v. Hemenway, 2 14, 
F. Cas. No. 770, 2-Lowell 501; The b 
H. B.,. Foster, 11 F. Cas. No. 6,290,: 
1 Abb. Adm. 922 The Versailles, 11 


For laws of Oleron and oth- 
er early codes and ordinances see 30 
Federal Cases p 1171 et seq. 


Erlanger v. Swedish East Asi- 
atic Co., 34 Philippine 178 [aff 248 U. 
S. 521,°39 SCt' 180, 63 I ed. 399): 


service contributed to such success.*° 


[§ 4] B. Contract or Tort. While a claim for, or 
the right to, salvage may arise out of, or be founded 
on, contract,?? it does not necessarily do so;?? and 
may exist, it has been said, in the absence of any ex- 


Cross references: 

Elements or matters considered in 
determining amount of award see 
passim supra § 116. 

Rates see infra § 157. 

Right of member of crew of salved 
Sa to claim as salvor see infra 


BPI IGas No.6, 365; The M. B. Stet- 15. wag ny isi : 25. Coad v. Twelve Hundred 
son, 16 F. Cas. No. 9,363, 1 Lowell Seo seatuteny provisions Barrels of Oil 2 Hawall $e 

; “175 16. See infra -§§ 27, 28. , 
119; Williamson v. The Alphonso, . 2600 The wo Mricnd amie Ger oe 
30: F.-Cas. No: 17,749, 1 Curt. 376; 17. See infra § 18. 271. 165 Reprint 174 ne : : 
Erlanger v. Swedish Hast Asiatic Co.,| 1g, See infra § 62. Z Bp : 
34 Philippine 178 [aff 248 U. S. 521, 27. Anderson v. The .Edam, 13 


39 SCt 180, 63 L. ed. 399]. hk agence ire 


“Salvage service” defined see infra’ 
th : 


Stephens v. Bales of Cot- 
(statute of South Carolina adopted 28. 


Fed. 135. 


Boe ee Ono What constitutes peril see in- 


in 1788); Collard v. Eddy, 17 Mo. | fra § 5. 
7 See Black L. D. 354, 29. Nature of services in general 
See Hobart v. Drogan, 10 Pet, | See infra §§ 7-28. 


Property subject to salvage see in- 20. 
fra §§ 37-41. 


8. Murphy v. The Suliote, 5 Fed. 


Gly, 55.) LO SiaOn red. 363% 
v. Bales of Cotton, 


Stephens 


Relation between rescuer and own- 
22 EF. Cas. No. 


99, 102, 4 Woods 19 [quot The Plena 
G:, 6 Fed. 519, 520]. 


9. Murphy v. The Suliote, 
99, 102, 4 Woods 19 [quot The Elena 
G., 61 Fed. 519, 520]. 


10. Erlanger v. Swedish East Asi- 
atic. Co., 
Dies. np2l,, 39 SCt.180, 63 Le ed. 399]. 


11. The Calypso, 2 Hagg. 209, 166 
Reprint 221; 8° Kent Comm. p 245: 
[cit Sturgis v. The Vickery, 23 F. 
Cas. No. 13,577%a]. - 


12. The Calypso, 2 Hagg. 209, 166 
Reprint 221; 8 Kent Comm. p 245 
[cit Sturgis v. The Vickery, 23 F. 
as, No. 18,57 7a]. 


13. See The Dawn, 7 F. Cas. No. 
3,666, 2 Ware 126; Erlanger v. Swed- 
ish East Asiatic Co., 34 Philippine 
178 [aff 243 U.- S». 524,-39 -S€t 180, 
63 L. ed. 3899]; Atchinson v. Lohre, 


5 Fed.' 


34 Philippine 178 [aff 248) 


13,366, Bee 170. 


21. Hobart v. eRe rae LO URPet cu. 
Sop LOS ous edins6 


22. See infra § 314. 


23. In admiralty in general see 
Admiralty § 51. 


24. Mason v. The Blaireau, 2 
Cranch (U. 8.) 240, 2 L. ed. 266; The 
Superior, 270 Fed. 283; The Water- 
loo, 29 F. Cas. No. 17,257, Blatchf. & 
H. 114; Coady v. Twelve Hundred 
Barrels of Oil, 2 Hawaii 34. 


[a] Right of foreign party to ob- 
ject.—It has been said that the own- 
ers of foreign vessels concerned in 
the salvage operation and involved in 
the suit may not properly complain if 
the principles and decisions of their 
own courts are applied to them. 
Coady v. Twelve Hundred Barrels of 
Oil, 2 Hawaii 34. 


er of property saved see passim in- 
fra §§ 42-79. 


30. The Sabine, 101 U. S. 


384, 25 
i @ile O82 


The Clara Clarita, 23 
Wall. (U. 8S.) 1, 23-L. ed. 1465,° Sizer 
v. Chiarello, 32 F. (2d) 333; Man- 
chester Liners, Ltd. v. {U- S., 53 Ct. 
Cl. 449; Erlanger v. Swedish East 
Asiatic Co., 34 Philippine 178 [aff 
248 U. Si 521, 39 SCt 180,63) Lied: 
399]. , 

Beneficial result of services in gen- 
eral see infra §§ 32-36. 


31. U.S. v. Cornell Steamboat Co., 


202 U. S. 184, 26 SCt 648, 50 L. ed. 
nea The Waverley, L. R. 3 A. & E. 
369. : 


Effect of contract in general see 
infra § 8. 

Contract governing amount of 
award see infra §§ 145-156. 


32. .The Hestia, [1895] P. 193; The 
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press contract or of any circumstances to raise an 
implied contract;** nor does it arise out of a tort.*4 

[§ 5] C. Necessity for, and Nature and Extent of, 
While in some of the earlier cases 
the view was expressed that it is an essential element 
of a salvage service that the peril to the property 
saved should be real and imminent,°° or 
and impending,** the view now 
generally held is that it is not necessary that the 
distress should be actual or immediate, or that the 
danger should be imminent or absolute,** but it is 
sufficient if, at the time the assistance is rendered, 
the vessel has encountered any damage or misfortune 
which might expose her to destruction if the services 
were not rendered,*® or that the property rescued 
was exposed to danger greater than is incurred in 
A situation 
apprehension,*! although not of actual danger,*? is 
sufficient, and it is not necessary that the danger 
should be such that escape by other means is impos- 
The peril may result from the illness of the 
master, of other officers, or of members of the crew,** 


Peril in General.?* 


should be pressing 


ordinary navigation.*° 


sible.4® 


or from the general incapacity or 


Waverley, L. R. 3. A. & E. 369. + See 
U. S. v. Cornell Steamboat Co., 202 
U. S. 184, 26 SCt 648, 50 L. ed. 987 
(apparently recognizing rule). Com- 
pare The Gulfport, 243 Fed. 676 [aff 
250 Fed. 577, 162 CCA 5938 (certiorari 
den sub nom. Gulfport Towing Co. 
v. Ollinger, ete., Dry Dock Co., 248 
U. S. 560 mem, 39 SCt 6 mem, Gens 
ed. 421 mem)]. But see U. S. v. Mor- 
gan, 99 Fed. 570, 39 CCA 653 [app 
dism 22 SCt 931, 46 L. ed. 1263] 
(where, however, it was unnecessary 
for the court to decide whether the 
claim should be treated as one based 
on an implied contract). 


33. The Hestia, [1895] P. 193. 


34 U. S. v. Morgan, 99 Fed. 570, 
39 CCA 653 [app dism 22 SCt 931, 46 
I. ed. 1263] 


35. In the case of saving life see 
passim infra §§ 26-28. 


Particular dangers or perils as 
elements of salvage service see pas- 
sim infra §§ 9-31. 


Place of peril see infra § 6. 


36. Talbot v. Seeman, 1 Cranch 
CUES) el 2niieneds 15, 4) Dally 34.) 1 
L. ed. 730; Union Towboat Co. v. The 
Delphos, 24 F. Cas. No. 14,400, Newb. 
Adm. 412. 


{a] Compensation in the nature of 
salvage.—HEven in a case in which 
the rule of the text was recognized, 
the view was taken that compensa- 
tion in the nature of salvage could be 
awarded for services rendered to a 
vessel in distress, although she was 


in no imminent peril of loss. The 
Mount Washington, 17 F. Cas. No, 
9,887. 

37. See The Giacomo, 8 Hagg. 


Adm. 344, 166 Reprint 433 (where a 
petition for a salvage award was 
rejected). 


38. The Urko Mendi, 
The Roanoke, 209 Fed. 
Fed. 63, 130 CCA 503]; Stone v. The 
Jewell, 41 Fed. 103; The Joseph 
Laughlin v. The Jas. Rumsey, 40 Fed. 
909; The Mira A. Pratt, 31 Fed. 572; 
The Plymouth Rock, 9 Fed. 413; The 
Cheeseman v. Two Ferry Boats, 5 F. 
Cas. No. 2,633, 2 Bond 363; The Sara- 
gossa, 21 F. Cas. No. 12,334, 1 Ben. 


216 Fed. 427; 
114 [aff 214 


551; Seven Coal Barges, 21 F. Cas. 
NOM AO ea biuss. 2975 MWansoy ly. 
The Cornelius Grinnell, 30 F. Cas 


No. 17,883; Gonzales v. U. S., 42 Ct. 
Cl. 299; The City of Seattle, 1 Alaska 
47i-- The Aztecs, 21 I. T. “Rep. N. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


SALVAGE 


that it 


of reasonable nindett 


unfitness of the | ice.°° 
S. 797; The Chay¥lotte, 3 W. ARob. 
68, 166 Reprint 888. 

39. The Urko Mendi, 216 Fed. 427% 
Stone v. The Jewell, 41 Fed. 103; 
The Dolcoath, 16 Fed. 264; The 
Plymouth Rock, 9 Fed. 413: The 
Courier, 6 EF. Cas. No: 3,283; The 
Saragossa, 21 F. Cas. No, 12,334, 1 
Ben. 551; Seven Coal Barges, 21 F. 
Cas. No. 12, 677, 2 Biss. 297; Winso v. 
The Cornelius Grinnell, 30 F. Cas. 
No. 17,883; Gonzales v. 'U. S., 42 
Ct.Cl. 299; Fletcher v. Barge John 
La Brady Lo wApps CDi) 45 ne 


Charlotte, 3 W. Rob. 68, 166 Reprint 
888. See The M. B. Stetson, 16 F. Cas. 
No. 9,363, 1 Lowell 119 (where an 
award was made). 


[a] A steamship with her thrust 
shaft broken must be considered as 
in a position of peril, although the 
shaft may be temporarily mended on 
board. The Hekla, 62 Fed. 941. 


40. The Cheeseman vy. Two Ferry 
Boats) 5) Hy. Cas.” INO 25628, -2 . bond 
363; Hennessey v. The Versailles, 11 
BH. Cas. No: 6,365,.1 Curt; 3533) ‘The 
Independence, 13 F. Cas. No. 7,014, 
2RCurt., 350: 


41. The Leonie O. Louise, 4 F. (2d) 
699; The Bdilio, 246 Fed. 470; The 
Alcazar, 227 Fed. 633; The Roanoke, 
214 Fed. 68, 130 CCA 503; The Bir- 
die, 3 F. Cas. No, 1,432, 7 Blatchf. 
238; Urrutia v. Pasig Steamer, etce., 
Co., 22 Philippine 330; Clayoquot 
Sound Canning Co., Ltd. v. The Prin- 
cess Adelaide, 27 B. C. 526. 


42. The Hmanuel 
Bye (2d) 204s 
Fed. 285, 


Stavroudis, 23 
The Neshaminy, 228 
La OCA Ta. Ther Urko 
Mendi, 216 Fed. 427; The San Cris- 
tobal, 215 Ped. 615 [aff 230 Fed. 509, 
144 CCA 653 (certiorari den sub nom. 
Mobile Towing, ete., Co. v. The San 
Cristobal, 245 U. S. 644 mem, 38 
SCt 8 mem, 62 L. ed. 628 mem)]; 
The Lowther Castle, 195 Fed. 604; 
Murray v. The John Swan, 50 Fed. 
447; The Joseph Laughlin vy. The 
Jas. Rumsey, 40 Fed. 909; The Mira 
A. Pratt, 31 Fed. 572; The Oregon, 
27 Fed. 871; Long v. The Tampico, 
16 Fed, 491; The Plymouth Rock, 9 
Fed. 413; Holmes v. The Joseph C. 
Griggs, 12 F. Cas. No. 6,640, 1 Ben. 
81; The City of Seattle, 1 Alaska 
4{1is Dhe  Phantom,: L.-R..1 Ay .& 
58; The Raikes, 1 Hagg. Adm. 246, 
166 Reprint 88. 


43. Talbot v. 


Seeman, 
(U. S.) 


Ns eed. aide 


1 Cranch 
The Oregon, 


Loss of property as peril. 
property belonging to a ship is actually lost consti- 
tutes a marine peril.°® 

[§ 6] D. Service—1. Place of Rendering Serv- 
While it has been laid down in general terms 


[§§ 4-6. 


master.*> Jt is necessary, however, that the property 
shall be saved from danger, either actually impend- 
ing or reasonably to be apprehended,?#® and, in the 
absence of such peril, there is no right to salvage,*? 
however beneficial and meritorious the service may 
be.t8 The question as to the existence of the peril,*’ 
or as to the reasonableness of the apprehension, 
is to be ascertained from the surrounding cireum- 
stances known to the persons involved in the opera- 
tion®! when the service was rendered, and not in the 
light of what was subsequently ascertained.®? 


50 


If the danger has passed at the time assistance Is 
offered, and the services of the person making the 
offer are no longer required, the latter is not entitled 
fo salvage,°®® even though the offer of assistance is 
made in response to signals which were properly 


The fact that certain 


27 Fed. 871; The Dolcoath, 16 Fed. 
264; The Cheeseman vy. Two Ferry 
Boatsj'5' FE). Cass No; 7/2633, 2 “Bone 
363; The Independence, 13 F. Cas. 
No. 7,014, 2 Curt. 350; McGinnis v. 
The Pontiac, 16 F. Cas. No. 8,801, 5 
McLean 359; Newb. Adm. 130; Un- 
ion Tow-Boat Co. v. The Delphos, 24 
F. Cas. No. 14,400, Newb. Adm. 412; 
Manchester Liners, Ltd. vw. U. S., 53 
Ct. Cl. 449. 


44. Williamson v. The Alphonso, 
30°... Cas: INO} L549. 1 a Curtiaa des 
The Roe, Swab. 84, 166 Reprint 1032. 


45. The Pendragon Castle, 5° F. 
(2a) 56. 
[a] Rule applied even though the 


master’s fear of sinking was ground- 


less. The Pendragon Castle, 5 F. 
(2d) 56. 

46. The Pocomoke, 173 Fed. 94; 
The New Haven, 159 Fed. 798; The 
Robert S. Besnard, 144 Fed. 992; The 
Calyx, 27) (Di lie WRRG 6 Ge ee beta one 
Caledonia, [1903] P. 184. 

47. The Magnolia, 253 Fed. 400; 
The Tijuca, 247 Fed. 358; The Rob- 
ert S. Besnard, 144 Fed. 992; The 
Calyx, 2% T.9 L. Re 166s" Montreal 
Lighterage Co. v. Gordon, 28 Que. 
Super. 198. 

48. The Robert S. Besnard, 144 
Fed. 992 ‘ 

49. Park v. Direct Nav..Co., Inc., 
252 Fed. 837; Pettyjohn v. Oregon 
Coal, ete., Co., 58) Or. 392, 9113) Praag. 

50. The Roanoke, 214 Fed. 63, 130 
CCA 5035) The Lowther Castle, 195 
Fed. 604. See Potter v. Payne, 269 
Fed. 470 (where salvage was al- 
lowed). 

51. The Adelaide T. Carleton, 215 
Fed. 932. 

52. The Roanoke, 214 Fed. 63, 130 
CCA 503; The Lowther Castle, 195 
Fed. 604. 

53. The Brandow, 29 Fed. 878; 


The Hlswick Park, [1904] Par 


[a]. The fact that a person par- 
ticipated in the efforts to save the 
vessel does not alter his status, if 
at the time of his arrival his assist- 


ance was not required. The Bran- 
dow, 29 Fed. 878. 
54 The Elswick Park, [1904] P. 


76, 9 Aspin. 481. 


55. Thompson v. One Anchor and 
Two Anchor Chains, 221 Fed. 770. 


; Be. Place of saving life see infra 
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§§ 6-7] 


that an indispensable ingredient of a salvage service 
is the contributing immediately to the preservation 
or rescue of property in peril at sea®? it is now gen- 
erally recognized, in the United States at least, that 
it is not necessary that the salvage service should 
concern a peril occurring on the high seas or within 
the ebb and flow of the tide;°* thus, in the strict 
sense, the peril need not be a peril of the sea.°” 
the service may be rendered in saving property or 
rescuing it from impending peril on a publie naviga- 
ble river®® or lake,®! or in saving a vessel undergoing 
The fact that the service was 
furnished from the land to a vessel within the ad- 
miralty and maritime jurisdiction of the courts is 
not of itself sufficient to deprive such service of the 


repairs in dry dock.®? 


character of salvage.®* 


[§ 7] 2. Nature of Service—a. In General. A sal- 
vage service has been defined as a service which is 
voluntarily rendered to a vessel needing assistance, 
and is designed to relieve her from some distress or 
danger either present or to be reasonably apprehend- 


57. The Frances L. Skinner, 248 
Fed. 818. 
58 The Jefferson, 215 U. S. 130, 


30 SCt 54,.54 L. ed. 125, 17 AnnCas 
907 [rev 158 Fed. 358]. 


[a] “Shore” defined.—In consider- 
ing whether or not a service to prop- 
erty above ordinary high-water mark 
was a salvage service, the word 

“shore” has been defined as: (1) The 
land on which the waters have de- 
posited things which are the subject 
of salvage. The Gulfport, 243 Fed. 
676, 680, 681 [aff 250 Fed. 577, 162 
CCA 593 (certiorari den 
Gulfport Towing Co. v. Ollinger, ete. 
Dry Dock Co., 248 U. S. 560, 39 Sct 
65) Go Iu. “edi 421) ].* (2) That portion 
of the land lying between low-water 
mark and the point at which the 
water, whether by the natural flow 
of the tide, or by stress of wind and 


waves, reaches. The Gulfport, su- 
pra. 
[b] “High-water mark” as_ used 


in statements as to admiralty juris- 


_diction in salvage cases means “not 
ordinary high tide, but high water 
either from tide or storm.” The 


Gulfport, 243 Fed. 676, 681 [aff 250 
Fed. 577, 162 CCA 676 (certiorari den 
sub nom. Gulfport Towing Co. v. 
Ollinger, ete., Dry Dock Co., 248 U. 
S. 560 mem, 39 SCt 6 mem, 63 L. ed. 
421 mem) ]. 


Stranding above ordinary high- 
water mark see supra § 12. 


59. The Jefferson, supra. 


60. The Old Natchez, 9 Fed. 478; 
Blagg v. The E. M. Bicknell, 3 F. Cas. 
No. 1,476, 1 Bond 270; The Cheese- 
man v. Two Ferry Boats, 5 F. Cas. No. 
2,668, 2 Bond 363; Maltby v. Steam 
Derrick Boat, 16 F. Cas. No. 9,000, 3 
Hughes 477; In re Seven Coal Barges, 
21 F. Cas. No. 12,677, 2 Biss. 297; Bak- 
er v. Hoag, 7 N. Y. 555, 59 AmD 431, 
The Carrier Dove, 2 Moore 
PING ON, Svsc45, >) Reprint 393. 

61. The Old Natchez, 9 Fed. 478. 


62. The Jefferson, 215 U. S. 130, 
80 SCt 54, 54 L. ed. 125, 17 AnnCas 
907 [rev 158 Fed. 358]. 


63. The Huntsville, 12 F. Cas. No. 
6,916. See The Rosalie, 1 Spinks 188, 
164 Reprint 109 (where the service was 
regarded as a salvage service). 


64 The San Cristobal, 215 Fed. 615, 
616 [aff 230 Fed. 509, 144 CCA 653 (cer- 
tiorari den sub nom. Mobile Towing, 
etc., Co. v. The San Cristobal, 245 U. 
S. 644 mem, 38 SCt 8 mem, 62 L. ed. 
628 mem)]: McConnochie v. Kerr, 9 
Fed. 50, 58 [quot The Mercer, 297 Fed. 
981, 984; The Edilio, 246 Fed. 470, 483; 
The Kennebec, 231 Fed. 423, 425, 145 


sub nom.’ 


SALVAGE 


So 


[56 C.J.] 11 


ed.°* In a case, however, in which, in using the word 
“salvage,” the court evidently was referring to “sal- 
vage service,” it has been asserted that it is idle to 
attempt any hard and fast definition of 
in view of the fact that no branch of marine law has 
grown more since printed reports began, and none 
is growing more now, than the law of salvage.®® 
practically all definitions of “salvage service”®? and 
in most cases in which the question has arisen, it is 
required that the service shall be rendered volun- 
tarily or apart from any prior contract or other obli- 
gation to render the service®® and that the service 
must be beneficial or effective to some extent.®® 
is the peril of the vessel saved and the circumstances 
under which assistance is rendered which determines 


“salvage, 


In 


It 


whether or not the service is salvage service,’° but the 


CCA« 417; The Roanoke, 214 Fed. 63, 
64, 130 CCA 503;.The Lowther Castle, 
195 Fed. 604, 605; The S. C. Schenk, 
158 Fed. 54, 59, 85 CCA 384; The Re- 
becca Shepherd, 148 Fed. 727, 731]. 
To same effect The Emanuel Stavrou- 
dis, 23 F. (2d) 218, 216; The Nesha- 
miny, 228 Fed. 285, 288, 142 CCA 577. 


[a] Other definitions.—(1) ‘‘The 
relief of property from an impending 
peril of the sea, by the voluntary exer- 
tions of those who are under no legal 
obligation to render assistance, and 
the consequent ultimate safety of the 
property.” Hennessey v. The Ver- 
Sailles® 11 HW) Cass No, .6,365,,.1) Curt. 
858, 355 [quot Hand v. The Hlvira, 11 
F.’Cas. No. 6,015, Gilp. 60; Davey v. 
The Mary Frost, (ie SO Cas. No. 3,591 
(aff 7 F. Cas. No. 3,592, 2 Woods 306)]; 
Williamson y. The ‘Alphonso, 30 F. Cas. 
No. 17,749, 1 Curt. 376, 378 [quot The 
Connemara, TOS UTS: "352, Soe SOL 
754, 27 L. ed. 751; Stone v. The Jewell, 
41 Fea. 103, 104; The Brandow, 29 
Fed. 878, 879; The Alaska, 23 Fed. 597, 
607; Hrlanger v. Swedish ‘Hast Asiatic 
Co., 34 Philippine 178, 185 (aff 248 U. 
S. 521, 39 SCt 180, 63 L. ed. 399)].. (2) 
“The service which volunteer adven- 
turers spontaneously render to the 
owners in the recovery of property 
from loss or damage at sea under the 
responsibility of making restitution, 
and with a lien for their reward.” 
Macl. Shipp. p 608 [quot The Clara 
Clarita, 23 Wall. (U. S.) 1, 16, 23 L. 
ed. 146; The Craster Hall, 213 Fed. 
436, 437, 130 CCA :72; The Rita, 62 Fed. 
761, 763]. (3) “The saving of vessels 
or other property from peril at sea by 
persons not bound by any existing con- 
tract to render the service.” The M. 
B. Stetson, 16 F. Cas. No. 9,363, 1 Low- 
ell 119. (4) “A voluntary service, ren- 
dered to a vessel needing assistance in 
distress, present or reasonably appre- 
hended.” The Daniel Kern, 27 F. (2d) 
920, 921. (5) “A service which one 
person renders to the owner of a ship 
or goods, by his own labor, preserving 
the goods or the ship which the own- 
er or those entrusted with the care of 
them have either abandoned in dis- 
tress at sea, or are unable to protect 
and secure.” Hrlanger v. Swedish 
East Asiatic Co., Ltd., 34 Philippine 
178, 184 [aff 248 U.S. 521, 29 SCt 180, 
63 L. ed. 399]. (6) ‘“‘A service which 
salves, or helps to salve, maritime 
property, when in danger, either at 
sea, or on the shore in the sea, or in 
tidal waters, or on the shore of tidal 
waters.’’ Kennedy Civ. Salvage [quot 
The Gulfport, 243 Fed. 676, 680 (aff 
250 Fed. 577, 162 CCA 598 [certiorari 
den sub nom. Gulfport Towing Co. v. 
Ollinger, ete., Dry Dock Co., 248 U. S. 
560 mem, 89 SCt 6 mem, 63 L. ed. 421 


degree of peril in which the salved property was,** 
the difficulty of relieving her,*? or the danger or risk 
to the salvors,** or to the salving vessel,’* does not 
affect the nature of the service, but does affect the 
degree of service and so the amount of the award."* 


mem])J.. (7) “A service which con- 
tributed immediately to the preserva- 
tion or rescue of property in peril at 
sea.” The Admiral Evans, 286 Fed. 
442, 443. (8) “The service which those 
Who recover property from loss or 
danger at sea, render to the owners.” 
The Thetis, 3 Hagg. Adm. 14, 48, 166 
Reprint 312 [quot Cope v. Vallette Dry 
Dock Co., 119 U. S. 625, 628, 7 SCt 336, 
30 L. ed. 501; Castner, Curran & Bul- 
litt, Ine. v. We S., 5 F. (2d) 214, 216]. 


65. Canadian Govt. Merchant Mar., 
itd. ver UW. S5e% Es (20) 6950-70; 


66. Canadian Govt. Merchant Mar., 
Ltd. v. U. S., supra. 


“Jt is idle to attempt any hard and 
fast definition of salvage; it has often 
been described as a service of benefit 
to a vessel in distress. But 
that is not and does not pretend to bea 
definition, for that word imports final- 
ity, and no branch of marine law has 
grown more since printed reports be- 
gan, and none is growing more now 
than salvage.’’ Canadian Govt. Mer- 
chant Mar., Ltd. v. U. S., supra. 


67. See cases supra note 64. 


68. The Alabama, 280 Fed. 738 
[mod on other grounds 288 Fed. 170}. 


And see cases infra § 43. 
69. See infra § 32. \ 


70. The S. C. Schenk, 158 Fed. 54, 
85 CCA 384. 


71. The Connemara, 108 U. S. 352, 2 
SCt 754, 27 L. ed. 751; The Neshaminy, 
228 Fed.- 285; The Lowther Castle, 
195 Fed. 604; Williamson v. The AI- 
phonso, 30 F. Cas. No. 17,749, 1 Curt. 
376; Manchester Liners, Ltd. v. U. 
S., 53 Ct. Cl. 449; The Westminster, 
1 W. Rob. 229, 166 Reprint 558. 


72. The Connemara, 108 U. S. 352, 
2 SCt 754, 27 L. ed. 751; Williamson 
ve The Alphonso, 30 F, Cas. No. 17,748, 

LP Curtics76: 


73. The Connemara, 108 U. S. 352, 
2 SCt 7545-27 Ls ‘edg fbl; elhhe Apache, 
124 Fed. 905; The Fannie Brown, 30 
Fed. 215; The Sandringham, 10 Fed. 
556, 5 Hughes 316; Spencer v. The 
Charles Avery, 22 F. Cas. No. 13,232, 
1 Bond 117; Williamson v. The Al- 
phones, 30... /Cas, Now 17,749; 1° Cart. 
376. 

74. The Pericles, Brown, & L. 80, 
167 Reprint 308; Clayoquot Sound Can- 
ning Co., Ltd. v. The Princess Ade- 
laide, 27 B. C. 526. Compare Grand 
Trunk Pac. Coast SS. Co., Ltd. v, The 
Gasolene Launch B. B., 15 Can. Exch. 
389 (where, however, the service was 
regarded as a salvage service). 

75. Peril to salved property as af- 
snes amount of award see infra §. 


12 [56.C. 57] 


The character of the service is to be fixed in the light 
not of subsequent events but of conditions existing 
at the time of performance.’® Useful services of any 
kind rendered to a vessel or her cargo, exposed to 
impending danger and imminent peril of loss or dam- 
age, may entitle those who render them to salvage.‘* 
The services need not be rendered by actual labor 
or effort applied by the salvors to the salved vessel,‘* 
and incidental acts tending to her relief and aid may 
be treated as a salvage service.*® 


Indirect service or service incidental to principal 
salvage. While it is not necessary that the service 
should be applied directly to the salved vessel if such 
service is rendered for the purpose of protecting such 
vessel,®° in general, service to one vessel cannot be 
made the basis of a claim of salvage service to an- 
other vessel which is indirectly benefited.8!  Salving 
cargo as a necessary incident to salving the vessel 
may, however, constitute a salvage service.*? 


Motive of salvor. It is no objection to a claim for 
salvage that the interference or assistance of the 
salvor did not arise from a desire to preserve the 
property or benefit the owner,** or that the salvor 
did not believe at the time that the service he ren- 
dered was a salvage service.** 


Custom or usage as to giving assistance and gratu- 
itous service. It has been held that a local custom 


Risk to salvors or to salving vessel 


fra § 131. 
76. The Alcazar, 227 Fed. 6338. la] 


77. The Blackwall v. Sancelito Wa- 
ter, ete, Tug Co., 10 Wall. (U. S.) 
1, 19 L. ed. 870; The South American, 
19 F. (2d) 394 [mod on other grounds 
sub nom. South American SS. Co. v. 
Atlantic Towing Co., 22 F. (2d) 16]; 


SALVAGE 


83; be Tigre, 15 EE. Cas: No: 8,282; 
as affecting amount of award see in-| 3 Wash. C. C. 567. 


84 The Liffey, 6 Aspin. 255. 


Thus (1) where a person ren- 
ders services in the nature of salvage 
to a vessel which he at the time bona 
fide believes to be his own by purchase 
or otherwise, he is not precluded from 
recovering salvage reward in respect 
of such services because it turns out 


[§§ 7-8 


that a certain service is rendered to a disabled vessel 
without having such service regarded as a salvage 
service does not control a rule of admiralty that such 
service is a salvage service,*® but in the Philippine 
Islands, in view of the nonexistence of any express 
legislation governing the matter, it has been said 
that, in determining whether a salvage service has 
been rendered, under the civil code*® resort must be 
had to the customs of the place*’ or, in the absence 
of such customs, to general principles of law.** In 
any event an alleged custom or usage not to claim 
as for a salvage service may not be extended to in- 
clude persons not within its scope.**% It seems that 
an agreement or understanding for a gratuitous sery- 
ice may be given effect,8%% since the principle of 
nonliability for gratuitous services applies in ad- 
miralty as well as in law and equity.**4 


[§ 8] b. Effect of Contract.*® The mere fact that 
the service is rendered under a contract does not 


prevent such service from being a salvage service ;°° 


the parties may agree on the amount of a salvage 
compensation, or on the principles upon which it shall 
be adjusted, and such agreements, fairly made, are 
readily upheld by the courts,®! and anything short of 
a contract to pay in any event, although it may affect 
the amount of the compensation,®? does not change 
the nature ef the service.°? So, therefore, an agree- 
ment for a specific compensation,®* or for submission 


Louise, 4 F. (2d) 699 [rev 292 Fed. 
763]; Great Lakes Towing Co. v. St. 
Joseph-Chicago SS. Co., 253 Fed. 635, 
165 CCA 261 [certiorari den sub nom. 
Bishop v. Great Lakes Towing Co., 248 
Us. Sin578,03.9 SCH 20,1168) 21: gedsr430e 
249 U. S. 609, 39 SCt 290, 63 L. ed. 
800]; The Emulous, 8 F. Cas. No. 4,- 
480, 1 Sumn. 207; The Susan, 23 F. 
Cas. No. 13,630, 1 Sprague 499. And 
see cases infra notes 98-95. Compare 


The Alcazar, 227 Fed. 633; The Pleas- 
ure Bay, 226 Fed. 55; The Evolution, 
199 Fed. 514; Neel v. Iron City Sand 
€o., 149 Fed. 980, 79 CCA 490; The 
Apache, 124 Fed. 905; The Sir Rob- 
ert Fernie, 96 Fed. 348; The Centurion, 
5 F. Cas. No. 2,554, 1 Ware 490; The 
Emulous, 8 F. Cas. No. 4,480, 1 Sumn. 
207; Manchester Liners, Ltd. v. U. S., 
53 Ct. Cl. 449; The Westminster, 1 W. 
Rob. 229, 166 Reprint 558. 


{a] Putting master and crew back 
on vessel, which they had left because 
of enemy fire, was a salvage service 
in view of the fact that it was thereby 
made possible immediately to resume 
the voyage. The F. D. Lambert, 14 
Aspin. 278. 


{[b] Transhipping cargo from a 
stranded vessel in order to take it toa 
place of safety may be a salvage serv- 
ice. The Westminster, 1 W. Rob. 229, 
166 Reprint 558. 


[c] Rescuing a steamer caught in 
the ice on a dark, foggy night, with 
a broken crank, and disabled for the 
time being, is a salvage service. Stat- 
en Island, etc., Ferry Co. v. The Thom- 
as Hunt, 22 F. Cas. No. 13,326. 


{[d] Keeping vessel dry by pumping 
may constitute a salvage service. The 
WwW. ©. Smith, 17 F.(2d) 607. 

7g. Boardman vy. Bethel, 3 F. Cas. 
No. 1,585. 

79. Boardman v. Bethel, 3 F. Cas. 
No. 1,585. 

80. The Nishaminy, 228 Fed. 285, 
142 CCA 577; The Vandyck, 5 Aspin. 
17-(att 7 PB. D. 42). 

81. See infra § 33. 

' 82. Daniel v. Cargo of Lumber, 240 
Fed. 498. See The Camanche, 8 Wall. 
(U. S.) 448, 19 L. ed. 397 (where an 
award was made). 


in fact that the vessel was not his 
property. The Liffey, 6 Aspin. 255. 
(2) So if a capture was made on the 
theory of prize, and it develops that 
the ship belongs to a friend, the orig- 
inal but mistaken intention of the 
captor does not defeat any salvage 
claim that might arise from other cir- 
cumstances in the case. The Franklin, 
4 C. Rob. 147, 165 Reprint 566. 

85. Tozier v. The Islander, 7 Alas- 
ka 120. Compare The Margaret, 2 
Hage. Adm. 48 note, 166 Reprint 162 
(where there was specific evidence as 
to a custom). 


86. Civ. Code art 6 par 2. 


87. Urrutia vy. Pasig Steamer, etc., 
Co., 22 Philippine 330. 


88. Urrutia v. Pasig Steamer, etc., 
C€o;, ‘Supra: 


88l4. See infra § 42. 


8814. Commercial Pac. Cable Co. v. 
The Manchuria, 3 Hawaii Fed. 143. 


881%. Commercial Pac. Cable Co, v. 
The Manchuria, supra. 


89. Cross references: 

Contracts barring claims for salvage 
see infra § 148. 

Jurisdiction as affected by contract 
see infra § 214. 

Necessity for beneficial result when 
service rendered under contract see 
infra § 35. 

Owner’s contract affecting right of 
master and crew see infra §§ 61, 147. 

Pilot’s contract for extra compensa- 
tion see infra § 17. 

Right to lien under contract to pay 
in any event see infra § 200. 

Voluntary character of service by par- 
ty to preéxisting contract in general 
see supra § 43. 

90. The Excelsior, 123 U. S. 40, 

SCt soy sles ed. sibs 


8\ 
The Leonie O. 


The Cartela v. The Inverness-Shire, 
21 Austr. C. I. R. 387 (where the 
court said that the fact that service 
was rendered under contract negatives 
a salvage claim). ¥ 

[a] Contract with underwriters.— 
The Leonie O, Louise, 4 F. (2d) 699 
[rev 292 Fed. 763]. 

91. Seeinfra §§ 145, 149. 

92. See infra §§ 145, 148. 


93. Chapman v. The Engines of 


The Greenpoint, 38 Fed. 671; The In- 
dependence, 13 F. Cas. No. 7,014, 2 
Curt. 350. See The Lowther Castle, 


195 Fed. 604; The Apache 124 Fed. 
905; Adams v. The Island City, 1 F. 
Cas. No. 55, 1 Cliff. 210 (all three cases 
apparently recognizing rule); Nichol- 
son v. Leith Salvage, etc., Co., [1923] 
Ss. C. 409. 

[a] Illustration.—Engagement of 
tug to tow a vessel from a pier which 
was exposed to a fire. The Lowther 
Castle, 195 Fed. 604. 


94. The Camanche, 8 Wall. (U. S.) 
448, 19 L. ed. 397; Great Lakes Tow- 
ing Co. y. St. Joseph-Chicago SS. Co., 
253 Fed. 635, 165 CCA 261 [certiorari 
den sub nom. Bishop v. Great Lakes 
Towing Co., 248 U. S. 578,.39 SCt 20, 
63 L. ed. 430, 249 U. S. 609, 39 SCt 
290, 68 L. ed. 800]; Chapman v. The 
Engine of The Greenpoint, 38 Fed. 
671; The Silver Spray, 22 F. Cas. No. 
12,857, 1 Brown Adm. 349; The Susan, 
23 F. Cas. No. 13,630, 1 Sprague 499. 
See Nicholson v. Leith Salvage, etc., 
Co., [1923] S. C. 409. Compare Bond 
v. A. H. Bull SS.:60., 13, 2. (2dr 393 
(a contract dependent on success, ex- 
pressly stipulating against salvage, 
could not create salvage rights which 
did not, in fact, exist). 


[a] Contract with underwriter.— 


For later cases, developments and changes in the law see Annotations, same title and section number, 


=e 


§§ 8-12] 


to arbitration of the amount of compensation, in case 
of disagreement,®® does not change the nature of the 
service where the right to receive the compensation 
is dependent on success. In the case of a contract 
providing for payment in any event, there is author- 
ity for the view that services rendered under such a 
contract may not be regarded as salvage services,®® 
but the view has also been taken that a contract to 
pay a fixed sum in any event does not change the 
character of the service,®’ although it furnishes a 
rule of compensation where a fixed sum is stated ;°§ 
and services brought to a successful conclusion have 
apparently been treated as salvage services, even 
though the salvors would have been entitled to some 
compensation if success had not been achieved.®® 


Service after abandonment of efforts under con- 
tract. Service rendered by a salvor after cancella- 
tion of, or the abandonment of his unsuccessful ef- 
forts under, a “no cure no pay” agreement may con- 
stitute salvage services. 


[§ 9] c. Particular Service—(1) Giving Advice 
or Warning, or Sending Information as to Danger or 
Distress. Provided all other elements of a salvage 
service are present, giving advice as to the proper 
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156. Cad] 48 


method of handling a vessel in order to remove her 
from a perilous situation,” or sending information as 
to a vessel in distress in order that relief may be 
sent to her,? may be a salvage service, but the rule 
is otherwise where such information is useless be- 
cause it has already been obtained from another 
source.t Merely giving information as to locality, 
even to a foreign vessel, is not ordinarily, it seems, a 
salvage service,® and this is clearly the rule where 
such information is neither desired nor needed.°® 


[$ 10] (2) Standing By or Convoying. Provided 
all other elements of a salvage service are present, 
standing by a vessel’ and rendering some service for 
her protection,® or whatever assistance is necessary,? 
may be a salvage service. 

[§ 11] (3) Furnishing Supplies or Personnel. 
A salvage service may consist in furnishing to a 
vessel in need of the service, an anchor!® or other 
appliances for use in the rescue of such vessel,!? or 
in supplying officers or erew.}2 

[§ 12] (4) Rescue of Stranded Vessel or Cargo 
and Prevention of Stranding.'* Service rendered in 
the rescue of a stranded or grounded vessel? or of 


It is immaterial, in so far as the sal- 
vor is concerned, that a contract was 
entered into with the underwriter. 
The Leonie O. Louise, 292 Fed. 763. 


95. Baker Salvage Co. v. The Ex- 
celsior, 19 Fed. 486 [aff 123 U. S. 40, 
8 SCt 33,31 Li ed-77). 


96. The Leonie O. Louise, 292 Fed. 
763 (dictum); The Versailles, 11 F. 
Cas. No. 6,365, 1 Curt. 355; The Inde- 
pendence, 13 F. Cas. No. 7,014, 2 Curt. 
350: Squire v. One Hundred Tons Iron, 
22 F. Cas. No. 13,270, 2 Ben. 21; The 
Solway Prince, [1896] P. 120; The 
Russland, [1924] P. 55. See Pacific 
Mail SS. Co. v. Commercial Pac. Cable 
Co.; 173 Fed. 28, 97 CCA 346 [mod 3 
Hawaii Fed. 150] (where bonus allow- 
ances were refused); The Susan, 23 
F. Cas. No. 13,630, 1 Sprague 499; Mer- 
Tritt, ete; Derrick, ‘etc, Co. v. Tice, 97 
App. Div. 457, 89 NYS 1057 (both ap- 
parently recognizing rule). 


[a] Rule applied where the con- 
tract was between the underwriters 
and the persons who performed the 
service. The Solway Prince, [1896] P. 
120. 


97. Leathem y. The Roanoke, 50 
Fed. 574. See The Elfrida, 172 U. S. 
1365-492, 19 SCt 146, 43 LL. ed. 413 
(where the court said: ‘“‘Salvage serv- 
ices are either . (2) rendered 
under a contract for a per diem or per 
horam wage, payable at all events’’); 
McKnight v. New Orleans Coal, etc., 
Towboat Co., 39 F. (2d) 457 (fact that 
contract was made did not prevent 
court from awarding salvage). 


98. See infra § 152. 
99. The Elmbank, 69 Fed. 104, 16 
CCA 164; The Mark Lane, 15 P. .D. 


135; The Edenmore, 7 Aspin. 334; The 
Kate B. Jones, 7 Aspin. 332. 


1. The Maggie Todd, 282 Fed. 890; 
ae Avenger, 251 Fed. 28, 168 CCA 

° 

2. South American SS. Co. v. At- 
lantiec Towing Co., 22 F. (2d) 16 [mod 
on other grounds ‘sub nom. The South 
American, 19 F. (2d) 394]; The Eliza, 
Lush. 536, 167 Reprint 242. 


[a] Warning as to the necessity for 
a change of course, which is acted up- 
on, may constitute a salvage service. 
South American SS. Co. v. Atlantic 
Towing Co., 22 F. (2d) 16 [mod on 
other grounds sub nom, The South 
American, 19 F, (2d) 394]. 


[b] Advice as to getting vessel off 
sand.—Advice given as to the proper 


steps to be taken to get a ship off 
sand, the salvors not being able to go 
on board because of the sea, will be re- 
munerated by salvage award. The 
Eliza, Lush. 536, 167 Reprint 242, 


3. The Annie Lord, 251 Fed. 157; 
The Loch Garve, 182 Fed. 519, 105 
CCA 57 [mod on other grounds 3 Ha- 
waii Fed. 372]; The Flottbek, 118 Fed. 
954, 55 CCA 448; The Cachemire, 38 
Fed. 518; The Crown, 6 F. Cas. No. 
3,450; The Marguerite Molinos, [1903] 
P. 160 (recognizing rule); The Sarah, 
3 P. D. 39; The Ocean, 2 W. Rob. 91, 
166 Reprint 689. But see The Perry 
Setzer, 288 Fed, 209 [aff sub nom. 
Jacksonville Forwarding Co. v. Oneida 
Nav. Co., 296 Fed. 700] (in suit for 
salvage of schooner, which took the 
schooner’s message for assistance, and 
the pilot, who telephoned the mes- 
sage to salvor’s office, were not en- 
titled to salvage). 


4 Seeinfra § 32. 
5. The Alma, 5 N. S. 789. 


6. The Little Joe, Lush. 88, 167 Re- 
print 46. 


7. The Pendragon Castle, 5 F. (2d) 
56. See The Huttonwood, 262 Fed. 
452 (apparently recognizing rule); 
The Priscilla, 153 Fed. 476 (rewards 
“in the nature of salvage’’ allowed for 
standing by on request). 


{a] Standing by a vessel in a peril- 
ous position should be compensated, 
because the presence of the salving 
vessel stimulated those on board the 
one in danger to exert themselves to 
preserve the vessel and cargo, and pre- 
vented the attention of the crew from 
becoming distracted from such pres- 
ervation by fears for their personal 
safety. .The Courier, 6 F. Cas. No. 
3,283. 


{[b] Lyjymg alongside vessel after 
taking h to anchorage.—When a 
steam tug is engaged to render assist- 
ance to a ship aground in the night- 
time, and succeeds in getting her off, 
and takes her to a safe anchorage for 
the night and lies alongside of her un- 
til morning, the salvage service does 
not end on the ship’s being anchored, 
but the tug is entitled to reward for 
the time she lies alongside the ship 
ready to render further assistance if 
required. The Philotaxe, 2 Aspin. 141. 


8. The Hudson, 68 Fed. 936. 


9. South American SS. Co. v. At- 
lantic Towing Co., 22 F. (2d) 16. 


10. The Aolus, L. R. 4 A. & E. 29; 


The Hector, 3 Hagg. Adm. 90, 166 Re- 
print 339; The Prince ‘of Wales, 6 
Notes of Cas. 39. 


11. Boardman vy. Bethel, 3 F. Cas. 
No. 1,585. See The New Orleans, 23 
Fed. 909 (where an award was made 
in a case where provisions were fur- 
nished). 

12. The Pendragon Castle, 5 F. (2a) 
56;. The Charles, L.'R’ 3 A.’ & BE. 536. 


[a] Illustrations.—(1) Supplying 
the deficiency in the crew of a vessel 
much reduced by death or sickness. 
The Charles, L. R. 3 A. & E..536; The 
Bomarsund, Lush. 77,.167 Reprint 41; 
The Roe, Swab. 84, 166 Reprint.1032. 
(2) Placing a nav igator aboard a ves- 
sel whose principal officers were_dead 


or incapacitated by sickness. The F. 
I. Merryman, 27 ‘Fed, 313; Buttér- 
worth v. The Washington, 4 F. Cas. 


No. 2,253; The J. L. Bowen, 13 F, Cas. 
No. 7,322, 5 Ben. 296; Lamar v. The 
Penelope, 14 F. Cas. No. 8,007; Moore 
v. Caribon, 17 F. Cas. No. 9,753a; The 
Pennsylvania, 19 F.. Cas. No. 10,945, 
10 Phila. (Pa.) 283; Williamson v. The 


Alphonso, 30: F,. Cas.’ No. 17,749, 1 
Curt. 376; Fhe Skibladner, 3 P. D. 
24; The Janet Mitchell, Swab. 111. 


(3) Lending men to. jettison cargo. 
The Pendragon Castle, 5 F, (2d) 56, 


13. Vessel stranded for long period 
as subject of salvage service see in- 
fra § 38. 


14. U. S.—The South Seas, 35 F. 
(2a) 52; The W..C. Smith} 177s (2a) 
607; The Santa’ Rosa, 5 F. (2d) 478; 
The Leonie O, Louise, 4 F. (2d) 699; 
Holbrook y. Freeport Sulphur Transp. 
Co,, 300 Fed. 68; Potter v. Payne, 269 
Fed. 470; The Apalachee, .266 Fed. 
923; The Noelle, 263 Fed: 590; The 
Portugal, 253. Fed. 264; The Gulf- 
port, 250 Fed. 577, 162 CCA 676 [cer- 
tiorari den sub nom, Gulfport Tow- 
ing Co. v, Ollinger, ete., Dry Dock 
Co., 248 U. S. 560 mem, 39 SCt 6 mem, 
63 L. ed. 421 mem]; The Edilio, 246 
Fed. 470; The Kennebec, 231 Fed. 
423, 145 CCA 417; The Lassell, 193 
Fed. 539; Howe v. New York, 184 
Fed. 478; The Loch Garve, 182 Fed. 
519, 105 CCA 57 [mod on other 
grounds 3 Hawaii Fed. 372]; The 
Devonian, 150 Fed. 831; The I. W. 
Nicholas, 147 Fed. 793; Ulster SS. 
Co. v. Cape’ Fear Towing, ete., Co., 
94 Fed. 214, 36 CCA 201; French v. 
The Excelsior, 48 Fed. 749; Hall v. 
The Lucy P. Miller, 48 Fed. 121; 
Congdon v. The Eleanor, 42 Fed. 543; 
The Joseph Laughlin v. The Jas. Rum- 
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the cargo of such vessel!® may-be a salvage service, 
even in a case in which the service is not attended 
with danger to the salvors,!* and is not indispensa- 
So, also, a salvage service may be rendered 
in preventing the stranding of a vessel.*® 
cumstance that the stranding or grounding leaves the 
vessel above high-water mark does not necessarily 
prevent the service from being a salvage,!® and such 
vessel need not technically be wrecked in order to 
render her rescue a salvage service.”° 
ever, it is shown that the grounded vessel was in no 
danger and could be safely left until she could be 
conveniently floated off, salvage has been denied.?? 


ble.2* 


sey, 40 Fed. 909; South Carolina 
Steamboat Co. v. The Nellie Floyd, 
39 Fed. 221; The Alamo, 28 Fed. 312; 
The Queen of the Pacific, 21 Fed. 
459; Blagg v. The H. M. Bicknell, 3 
F. Cas. No. 1,476, 1 Bond 270; Board- 
man v. Bethel, 3 F. Cas. No. 1,585; 
The Centurion, 5 F. Cas. No. 2,554; 
The M. B. Stetson, 16 F. Cas. No. 
9,368, 1 Lowell 119; Alaska Explora- 
TON COSiV» Wi, 44. Cla Cli. 392. (Com= 
pare Montgomery v. The T. P. Leath- 
ers, 17 F. Cas. No. 9,736, Newb. Adm. 
421 (where the court Said, ein. the 
case of a vessel aground in ‘the Mis- 
sissippi River, that ‘‘the drawing a 
boat off when aground, is a common 
act of courtesy among steamboats, 
for which no claim for salvage is 
ever asserted’). 


Alaska.—The Eunice, 6 Alaska 376. 
Eng.—The Marechal Suchet, [1911] 


P. 1; The Marguerite Molinos, [1903] 
P. 160; The Emilie Galline, [1903] P. 
106; The Inchmaree, [1899] P. 111; 


The Gorlitz, 14 Aspin. 282; The Him- 
alaya, Swab. 515, 166 Reprint 1241. 


Can.—The Gleniffer, 3 Can. Exch. 
57. 


B. C.—Dunsmuir v. The Otter, 18 
B. C. 435. 


Ont.—International Wrecking, etc., 
Co. v. Lobb, 11 Ont. 408. 


[a] Steamer stranded upon one of 
the Florida coral reefs is always to 
be considered as in a position of dan- 
ger, as she is liable to go to pieces on 


the rocks, upon the rising of the 
wind. The Alamo, 75 Fed. 602, 21 
CCA. 451. 

[b] Gale continuing.—A _ vessel 
driven on shore in a gale is, while 
the gale continues, in such peril as 
to be open to salvage. The M. B. 


Stetson, 16 F. Cas. No. 9,363, 1 Lowell 
19. 


{c] Water in hull.—Services ren- 
dered in pumping out a_ schooner, 
pulling her off a bank, where she 
had been stranded during a storm, 
and safely anchoring her, were sal- 
vage services. The Leonie O. Louise, 
4 F. (2d) 699. 

{d] Giving the benefit of skill 
and experience and other incidental 
acts of relief in respect of a strand- 
ed vessel may constitute a salvage 


service. Boardman v. Bethel, 3 F. 
Cas. No. 1,585. 
fe] Vessel caught on sunken 


barge.—The releasing of a steamship 
which had “grounded” on a sunken 
barge or mud scow was regarded as 
a salvage service. The Urko Mendi, 
216 Fed. 427. 

{f] Lightening.—(1) Lightening 
in connection with other service may 
constitute a salvage service. The 
Loch Garve, 3 Hawaii Fed. 372 [mod 
on other grounds 182 Fed. 519, 105 
GCA. 57]: (2) Where a steamship is 
aground on an open and exposed reef, 
and is relieved from the bottom by 
transshipping part of the cargo, and 
by throwing part overboard by di- 
rection of the master, those engaged 
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service.?? 
The eir- 


ice exist. 
Where, how- 


may be entitled to a salvage compen- 
sation, although they carry out no 
anchor. The Dolcoath, 16 Fed. 264, 
Giving advice see supra § 9. 
15. The South Seas, 35 F. (2d) 52. 
16. The Alamo, 28 Fed. 312; Blagg 
v. The E. M. Bicknell, 3 F. Cas. No. 


1,476, 1 Bond 270; Boardman v. The 
Bethel, 3 F. Cas. No. 1,585. 


17. Boardman y. The Bethel, su- 
pra. 
18. Curry v. The Lock Goil, 6 F. 


Cas. No. 3,495 


19. The Gulfport, 250 Fed. 577, 162 
CCA 676 [certiorari den sub nom. 
Gulfport Towing Co. v. Ollinger, ete., 
Drydock Co., 248 U. S. 560 mem, 39 
SCt 6 mem, 63 L. ed. 421 mem]. 


[a] Vessel in sectional dry dock 
stranded.—Where, while a tug was 
in a sectional dry dock in the Mo- 
bile River for repairs, certain sec- 
tions of the dock in which the tug 
lay were driven by a violent storm 
across the river and upon land above 
the ordinary high-water mark, and 
the owner of the dry dock contract- 
ed with the owner of the tug to re- 
place the tug in the river, the ques- 
tion of liability therefor to be later 
determined, it was held that the 
service was a maritime one, the court 
saying that it was not necessary to 
determine whether the service would 
have had all the necessary elements 
of a salvage service if it had been 
rendered voluntarily and not under 
a contract. The Gulfport, 250 Fed. 
577, 162 CCA 676 [certiorari den sub 
nom. Gulfport Towing Co. v. Olling- 


er, ete., Dry Dock Co., 248 U.S. 560 
mem, 39 SCt 6 mem, 63 L. ed. 421 
mem]. 

20. Boardman v. The Bethel, 3 


BenCasx Nowra 85. 


21. The Upnor, 2 Hage. Adm. 3, 
166 Reprint 146. See The Frances L. 
Skinner, 248 Fed. 818 (where the 
service, if any, was rendered five 
years after the disaster and while 
the vessel was on dry land, and a suit 
for compensation was dismissed). 


22. The Costa Rica, 3 Can. Exch. 
23%. 

23. Holmes v. New York, 
(2d) 366; Lee v. New York, 272 Fed. 
782° ‘She Calcium, 218 Fed. (267 
Guindon vy. Cargoes Canal Boats Ze- 


30 =F. 


nith, ete., 197 Fed. 227; The Amer- 
ica, 136 Fed. 510; Hart v. Seven 
Cases Specie, 2 Hawaii\ 175; and 
cases passim this section. 

24. The Tijuca, 247 Fed. 358. 

25. The Jefferson, 215 U.S. 180, 
380 SCt 54, 54 L. ed. 125, 17 AnnCas 


907; The Connemara, 108 WS Oe; 
2 SCt 754, 27 L. ed. 751; The Black- 
wall, 10 Wall. (U. 
870; The Shreveport, 42 F. (2d) 524; 
The Etna, 288 Fed. 576; The John 
J. “Howlett, - 256m MedimiOi1s y) Pankeuys, 
Direct Nav. Co., Ine., 252 Fed. 837; 
The Wissoe, 230 Fed. 318; The Pleas- 
ure Bay, 226 Fed. 55; Reichert v. 
Carfloat New York, etce., R. Co. No. 


[§ 13] (5) Rescue from Fire or Explosion. 
rescue of property in danger of injury or destruction 
by fire,?* or explosion,?* is a ground for salvage 
award, where the essential elements of a salvage serv- 
Thus extinguishing or assisting to extin- 
guish a fire on board a vessel,?> towing a vessel to 
a location where a fire aboard may more readily be 
extinguished,?° towing a vessel away from a dock 
where she is in danger of catching fire,?" or unload- 


Syiggdjrd elu weed. 


1 EL§§ 19-13 


It has been held that removing, by blasting, a rock 
which had penetrated the hull of a boat and kept her 
fast to a reef, did not of itself constitute a salvage 


The 


25, 213 Fed. 127; Guindon y. Cargoes 
Canal Boats Zenith, ete,, 197 “hed! 
227; The J. Emory Owen, 128 Fed. 
996; The Vanloo, 39 Fed. 570; The 
Avoca, 39 Fed. 567; The Lone Star; 
34 Fed. 807 [aff 35 Fed. 793]; The 
Cloud, 29 Fed. 272; The Indiana, 22 
Fed. 925; The Florida, 22 Fed. 617; 
The Cyclone, 16 Fed. 486; The Key 
West, 11 Fed. 911; Emerson v. The 
Pandora, 8 F. Cas. No. 4,442, 1 Newb. 
Adm. 438; The Huntsville, 12 F. Cas. 
No. 6,916; Montgomery v. The T. P. 
Leathers, 17 F. Cas. No. 9,736, Newhd. 
Adm. 421; The Siren, 22 F. Cas. No. 
12,911, 1 Lowell 280 [aff 13 Wall. 389, 
20 L. ed. 505]; James Clark Co. v. 
The Columbia, 26 App. (D. C.) 85; 
The City of Newcastle, 7 Aspin. 546; 
The Rosalie, 1 Spink 188, 164 Re- 
print 109. See The F. D. Lambert, 
14 Aspin. 278 (where, however, lit- 
tle, if any, consideration was given to 
extinguishment of fire). 


[a] Fire communicated from 
shore.—Services rendered by tugs in 
subduing a fire communicated from 
the shore to a vessel undergoing re- 
pairs in a dry dock from which all 
the water had been emptied is a sal- 
vage service. The Jefferson, 215 U. 
S: 130)-.30 SCt) 54, 54 sit) edlalaboun 
AnnCas 907 [rev 158 Fed. 358]. 


[b] Service rendered by tug and 
its officers and crew.—Even the 
owners, officers, and crew of a tug 
which has been employed to tow a 
vessel may be regarded as rendering 
a salvage service in aiding in ex- 
tinguishing a fire on the _ vessel 
which developed during the period of 
the towage service. The Connemara, 


108 U. S. 352, 2 SCt 754,127 L. ed. 
Tb1s 

265). The. W... GC; Smith, i" RC 
607; The Bessie L. Morse, 260 Fed. 
252; The Pleasure Bay, 226 Fed. 55. 


27. The Emanuel 
F. (2d) 214; The Hallfried, 278 Fed. 
536 [aff 281 Fed. 506]; The West 
Mount, 277 Fed. 168; The Pleasure 
Bay, 226 Fed. 55; J. M. Guffey Pe- 
troleum Co. v. Borison, 211 Fed. 594, 
128 CCA 194; The Saxoleine, 210 Fed. 
683; The Acre, 195 Fed. 1022; The 
Lowther Castle, 195 Fed. 604; L’Hom- 
medieu v. Pennsylvania R. Co., 195 
Fed. 309; The Indian, 159 Fed. 20, 
86 CCA 210; The Car Float No. 19, 
1388 Fed. 435; The Ocean Wave, 53 
Fed. 284; Murray v. The John Swan, 
50 Fed. 447; Baltimore, ete., R. Co. 
v. The Holland, 44 Wed. 362; The 
Carondelet, 36 Fed. 714; Wilson v. 
Winchester, 30 Fed. 204; The Ore- 


Stavroudis, 23 


gon, 27 Fed. 871; The Young Amer- 
ica, 20 Fed. 926; Fulmer v. Patter- 
son, 29° RH. “Cais, HINO. 15,1525) 14 hilar 


(Pa.) 527: 
Reprint 230. 


[a] A reasonable apprehension of 
immediate danger is a sufficient basis 
for an award of salvage compensa- 
tion for rescuing vessels from fire. 
Murray v. The John Swan, 50 Fed. 
447; The Oregon, 27 Fed. 871; Long 
v. The Tampico, 16 Fed. 491. 


The Tees, Lush. 505, 167 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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§§ 13-14] 


ing a ship whieh is on fire at a wharf, attended with 
danger of life,?*% may be a salvage service. While 
the service need not be applied directly to the salved 
vessel, if such service is rendered for the purpose 
of protecting such vessel from fire,?® in general, a 
benefit to a vessel in respect of protection from fire, 
which is wholly indirect and incidental to the pro- 
tection of other property, including another vessel, 
is not a salvage service.*° So the services of a ves- 
sel in extinguishing a fire on another vessel, which 
are merely incidental to the protection of the vessel 
performing the service, may not properly be made 
the basis of a salvage claim.?+ It has been held, how- 
ever, that, where in carrying out a primary purpose 
to furnish salvage service to a vessel on which there 
is a fire, it becomes necessary to move another ves- 
sel which is in the direct zone of danger, the service 
may be regarded as a salvage service to the vessel 
which is moved.** Where the services of a vessel 
were not needed,** and she was so informed,?* no 
salvage can be claimed. Towing a burning vessel 
from one. shore of a river to the other, under em- 
ployment by municipal authorities, without attempt- 
ing to extinguish the fire, is not a salvage service.?® 

[§ 14] (6) Towage®*—(a) In General. For va- 


28. The Circassian, 5 F. Cas. No 
2,(23, 2 Ben. 171. 


29. The Neshaminy, 
142 CCA 577. 


{a] Illustrations.—(1) A salvage 
service may be rendered to a vessel 
by towing away from her another 
vessel which is on fire. The Straits 
of Gibraltar, 32 Fed. 297. (2) Serv-| 44 
ices rendered in extinguishing a fire on | 920; 
a dry dock was a salvage’ service to] (2d) 214; 
a barge in such dock. The Neshami- | Fed. 252; 


228 Fed. 285, 
danger, 
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the latter is a service which is ren- 
dered for the mere purpose of ex- 
pediting a vessel’s voyage, 
reference to any circumstances of 
although the service in each 
case may be, and frequently is, ren- 
dered in the same way.” 
uel Stavroudis, 23 F. (2d) 214, 216. 


The Daniel Kern, 
The Emanuel Stavroudis, 23 F. 
The Bessie L. Morse, 260 
The Wanola, 255 Fed. 599; 
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rious reasons, which include the difference in the 
method of fixing the amount of the compensation or 
award*’ and in the persons entitled to compensa- 
tion,*®* it frequently becomes necessary to determine 
whether towing a vessel is a salvage service or mere- 
ly towage.*® It has been said that there is no deter- 
minate rule of law absolutely distinguishing towage 
service from salvage service*® and that whether a 
particular service is one of salvage or one of towage 
is a question of fact,*! to be ascertained from a con- 
sideration of the circumstances under which the 
court shall find that the service was rendered.*? Or- 
dinarily, however, “towage service” is distinguished 
from “salvage service” by the fact that the former 
is aid rendered in the movement of vessels not in 
distress, while “salvage service” is confined to aid 
rendered to those in distress.*® Therefore, if, by the 
towing, the vessel towed is aided in escaping from a 
present or prospective danger, the service will be 
regarded as one of salvage.*4 Thus towing a vessel 
in distress which by reason of its disability requires 
assistance either to take it to its destination, or to a 
place of safety, thus relieving it of danger, actual 
or apprehended, is a salvage service.*> If, on the 
other hand, the vessel thus assisted is not encom- 
(2d) 265; P Ther wa IG. "Smiths: 
(2d) 607; The Truxillo, 9 F. (2d) 172; 
U. S. v. Alexander, 5 F. (2d) 230; 
The Mercer, 297 Fed. 981; The Quod- 
dy, 289 Fed. 132; Magnolia Petroleum 


Co. v. National Oil Transport Co., 286 
Fed. 40 [mod on other grounds 281 


without 


The Eman- 


Fed. 336]; The Jean L. Somerville, 
27 F. (2a)| 286 Fed. 35; The Olockson, 281 Fed. 
690; The Nissequogue, 280 Fed. 174; 


U. S. v. Nelson, 
Progressive, 275 Fed. 
Payne, 269 Fed. 470; 


276 Fed. 706; The 
360; Potter v. 
Texas Co. v. 


ny, 228 Fed. 285, 142 CCA 577. Bergher v. General Petroleum Co., 242 

30. See infra § 33. Fed. 967; The Kennebec, 231 Fed. 423,| Texas, etc. SS. Co., 263 Fed. 868; 
145 CCA 417; The Lighter P. R. R. The Planter, 217 Fed. 161; The Ade-. 
31. Guindon vy. Cargoes Canal] No 950, 209 Fed. 493: The Evolution, |laide T. Carleton, 215 Fed. 932; The 
Boats Zenith, ete., 197 Fed. 227 . ; : d 21 Henry Maurer, 215 Fed. 238; The 

199 Fed. 514; The Lowther Castle, 195 , > 
32. The Acre, 195 Fed. 1022. Fed. 604; The Ciudad de Raus, 176| Roanoke, 214 Fed. 63, 130 CCA 503; 
ST ne Plvoca 629 uhied MSGi: Fed. 802; The S. G. Schenk, 158 Fed. The Willis A. Holden, 174 Fed. 5, 98 
D 54, 85 CCA 384 (recognizing rule); CCA 43; The Carroll, 163 Fed. 425 
qann The Mannie Swan, 145 Fed.| he New Camelia, 105 Fed. 637, 44| laff 167 Fed. 112, 92 CCA 564]; The 
me CCA 642: The Catalina, 105: Fed. 633, | Rebecca Shepherd,-148 Med.427; The 
35. Emerson v. The Pandora, 8 F.| 44 CCA 638; American Petroleum Co. | Chief, 147 Fed. 875; The Cottage City, 
Cas. No. 4,442, 1 Newb. Adm. 438. vy. The Veendam, 46 Fed, 489;  The| 136 Fed. 496; The Flottbek, 118 Fed. 
36. Compensaticn for towage in| Wallace, 41 Fed. 894; The Mira A.| 954, 55 CCA 448; U.S. v. Morgan, 99 
general see Towage [38 Cyc 558-562]. | Pratt, 31 Fed. 572; The Plymouth | Fed. 570, 39 CCA 653 [app dism 22 SCt 
Rock, 12 Fed. 927;  McConnochie v.| 931, 46 L. ed. 1263]; The Hekla, 62 


Rescuing vessel from fire by tow- 


Fed. 941; Charente SS. Co. v. The Du- 


ing see supra § 13. 

Tower's liability clause in marine 
insurance policy as including tow- 
age or salvage service see Marine 
Insurance § 278. 


37. Method of determining and 
amount of salvage award in general 
see infra §§ 113-185. 


38. Who are salvors in general see 
infra §§ 42-79. 

39. The Rebecca 
Fed. 727. 

“Towage” defined see Towage [38 
Cye 554]. 

40. The H. B. Foster, 11 F. Cas. 
No. 6,290, 1 Abb. Adm. 222. See The 
Brina P. Pendleton, 200 Fed. 848 
(where it was said that the case un- 
der consideration was ‘in the twi- 
light zone which separates the two 
kinds of service’’). 


Shepherd, 148 


41. The’J. C. Pfluger, 109 Fed. 93. 
42. The J. C. Pfluger, supra. 
“The. tacts, .. as a matter of 


law determine the nature of the serv- 
ice desired.” The Kennebec, 231 Fed. 
423, 145 CCA 417. 

43. The Mercer, 297 Fed. 981, 984. 
And see cases passim infra notes 44— 
48. 

“Salvage service. is to be distin- 
guished from towage service, in that 


Kerr, 9 Fed. 50; Mayo v. Clark, 1 Fed. 
735; The Allegiance, 1 F. Cas. No. 207, 
6 Sawy. 68; Blunt v. The Frank, 3 F. 
@as.° No. 1,577; The Bolivar | ve The 
Chalmette,.(3 ) Eease Nore 1 61lis it 
Woods 397; Johnson v. The Industry, 
13 F. Gas. No. 7,391; The M. B. Stet- 
son, 16 F. Cas. No. 9,363, 1 Lowell 119; 
The City of Seattle, 1 Alaska 471; 
Canadian Pac. Nav. Co. v. The C. F. 
Sargent, 3 Can. Exch. 332; The Zam- 
besi, 3 Can. Exch. 67; The Herma, 
Ludwig, Young Adm. (N.S.) 211. See 
Ferguson v. Providence-Washington 
Ins. Co., 125 Fed. 141 [aff 137 Fed. 
LOLSS TO°CCALEZ AL Compare The Vio- 
la, 55 Fed. 829, 5 CCA 283 (where the 
award was based on the theory of so- 
ealled “extraordinary towage’’). 


[a] Vessel held by third vessel to 
prevent drifting.—A tug was entitled 
to a salvage award for towing-a 
schooner, which had broken from her 
anchorage during a storm and was 
being held by another vessel, to a safe 
aren Oree. The Evolution, 199 Fed. 


{[b] The fact that there was no el- 
ement of danger to the towing boat 
does not prevent the service rendered 
from being a salvage service. Potter 
Ve Noaia 269 Fed. 470. 


U. S.—The Viking No. 11, 43 
Fr oa) 196; The Morzhovoi, 20 ¥, 


puy de Lome, 55 Fed. 93; The Mira 
A. Pratt, 31 Fed. 572; The Athenian, 
3 Fed. 248; The Lottie E. Hopkins, 
133 Fed. 405; Hume v. J. D. Spreckels, 
etce., Co., 115 Fed. 51, 52 CCA 645; The 
Santa Ana, 107 Fed. 527; Belgian 
American Maritime Co. v. The Great 
Northern, 72 Fed. 678; Hein v. The 
Beaconsfield, 67 Fed. 144; The Chi- 
nese Prince, 61 Fed. 697; American 
Petroleum Co. v. The Veendam, 46 
Fed. 489; New England Terminal Co. 
v. The M. Vandercook, 45 Fed. 262; 
The Cachemire, 38 Fed. 518; The 
Erin, 36 Fed. 712; The M. Vander- 
cook, 24 Fed. 472; The Leipsic, 10 
Fed. 585, 20 Blatchf. 288; The Plym- 
outh Rock, 9 Fed. 413; McConnochie 
v. Kerr, 9 Fed. 50; Mayo v. Clark, 1 
Fed. 735;..The H.. B.. Foster, 11, BF. Cas. 
No. 6,290, Abb. Adm. 222; Hennessey 
v. The Versailles, 11 F. Cas. No. 6,365, 
1 Curt. 353; The Millinocket, 17 F. Cas. 
No. 9,609; The Minnie Miller, 17 F. 
Cas. No. 9,638, 6 Ben. 117; Ocean Steam 
Nav. Co. v. The Revenue, 18 F. Cas. 
No. 10,413; The Rebecca Clyde, 20 F. 
Cas. No. 11,621, 5 Ben. 98; The Sara- 
fossa, 21h. Cas.” No: 12,334, 1 * Ben: 
551; Sturgis v. The Joseph Johnson, 
23 F. Cas. No. 13,576, 19 HowPr (N. 
Y.) 229; Manchester Liners, Ltd. v. 
Wi Si, oe CCC 4497 “Seer Neality. es 
DPMBRSEY Co., 180 Fed. 394, 103 CCA 
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passed by any actual or probable danger,*® or, as 
sometimes expressed, if the service is rendered with- 
out reference to any circumstance of danger,** and 
the service is rendered simply for the purpose of ex- 
pediting the voyage,*® such service is towage and not 


salvage. 


Effect of injury. In general, mere towage service 
is confined to vessels bhet Rave received no injury 
or damage;*® and mere towage reward is payable in 
those cases only where the vessel receiving the sery- 
ice 1s in the same condition she would ordinarily be 
in without having encountered any damage or ac- 
cident,°® but there is authority for the view that the 
mere fact that the vessel has been injured does not 
render the service a salvage service where the towage 
1s not rendered because of the disability and there 


Alaska.—Tozier v. The Islander, 7 
Alaska 120, 


Philippine.—Urrutia Vv. Pasig 
Steamer, etc., Co., 22 Philippine 330. 

Eng.—The fanedroo, [LOW Say PsP S27 
The Auguste . Legembre, [1902] P. 
123; The Agamemnon, 5 /Aispin., .92 + 
The Charles Adolphe, Swab. 153, 166 
Reprint 1069. 


B. C.—The Andrew Kelly v. The 
Commodore, 27 B. C. 439. 


Newfoundl.—Daniel v. Steinman, 6 
Newfoundl. 429, 


{a] Breaking or loss of propeller. 
—(1) Towing into port a steamship 
with a broken propeller shaft is a sal- 
vage service, although the danger was 
not extreme. The Catalina, 105 Fed. 
633, 44 CCA 638; Compagnie Commer- 
ciale de Transport a Vapeur Francaise 
v. Charente SS. Co., 60 Fed. 921, 9 CCA 
292; Davis v. Transfer No. 1, 53 Fed. 
610; The Jubilee, 4 Aspin. 375, (2) 
Service rendered by one vessel to an- 
other which had lost her propeller at 
sea and was anchored half a mile 
from the coast, in reponse to wireless 
messages from the captain of the dis- 
abled vessel asking for assistance, 
and which required the salving vessel 
to steam several hours from her 
course, was a salvage and not a tow- 
age service. The Roanoke, 214 Fed. 
63, 64, 1380 CCA 503. 

{[b] Loss or disabling of rudder.— 
(1) Whether the towing into port of a 
vessel exposed to the perils of the 
sea without a rudder can be consid- 
ered a Salvage service will depend up- 
on whether, by the loss of her rudder, 
she was rendered unnavigable. Hope 
Vaulhe Dido, 12) hy Cass No. 6,679, 2 
Paine 243. (2) Towing a gas schoon- 
er, which had lost her rudder stock 
and was in danger of being stranded, 
two hundred miles to port for which 
towing. vessel was bound was a sal- 
vage -service. The Morzhovoi, 20 F. 
(2d) 265. (3) Where the rudder had 
been lost and a temporary rudder had 
been rigged, and thereafter the serv- 
ice was rendered in response to a re- 
quest, the service was a salvage serv- 
ice. The Truxillo, 9 F. C20) s LI 
(4) For another case in which the 
service rendered to a vessel which 
had lost her rudder was regarded as 
salvage service see The Willis A. 
Holden, 174 Fed. 5, 98 CCA 43. 

[ec] Towing a vessel drifting with- 
out motive power is a salvage service. 
The Rescue v. The George B. Roberts, 


64 Fed. 139; Bartley v. The William 
Ae Taylor, s47% Hed.) 70; The, Henry 
Frank, 11 Fed. 763, 4 Woods 127; 


Holmes v. ,The Joseph C. Griggs, 12 
F. Cas. No. 6,640, 1 Ben. 81 

[d] Fact that the vessel in dis- 
tress was in no imminent, or even 
probable, danger of shipwreck is not 
of itself sufficient to prevent the serv- 
ice from being a salvage service. The 
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is no danger, immediate or to be apprehended, from 
which the towed vessel is relieved or some hazard 
encountered or unusual work done by the towing ves- 


[§ 15] (b) Towage Converted into Salvage.°? A 


towage service may, if exceptional circumstances 


Jean L. Somerville, 286 Fed. 35. 


[e] Effect of local custom.—(1) A 
local custom to the contrary cannot, 
it has been held, affect the admiralty 
rule providing that voluntary service 
in towing a disabled vessel to a place 
of safety is a salvage service. Tozier 
v. The Islander, 7 Alaska 120. (2) In 
the Philippine Islands, however, it has 
been said that under the Civ. Code crt 
6, where there is no express legisla- 
tion on the subject, the court must 
consider the customs of the place, and, 
in the absence of such customs, gen- 
eral principles of law. Urrutia v. 
oe Steamer, etc., Co., 22 Philippine 

oVU. 

Bie esignation of service.—(1) 
In the absence of a contract, the tow- 
ing of a vessel in peril or disabled is 
salvage; but, as a convenient word to 
distinguish an ordinary case of con- 
tract from one of salvage, ‘‘towage” 
is often used. Baker v. Hemenway, 2 
EE. Cas. INo> 770, 2 Lowell 501. (2) 
“The term ‘extraordinary or meritori- 
ous towage’ made use of in some cas- 
es is misleading and of no practical 
importance. As distinguished from 
towage, salvage implies simply some 
degree of danger and some need of 
extraordinary assistance.” The 
Athenian, 3 Fed. 248, 249. 

46. The Matanzas, 171 Fed. 1011; 
The Robert S. Besnard, 144 Fed. 992; 
The J. C. Pfluger, 109 Fed. 93; The 
Weber Bros., 88 Fed. 92; The Viola, 
55 Fed. 829, 5 CCA 283: [aff 52 Fed. 


172]; The Wasp, 34 Fed. 222; The 
Raven, 27 Fed. 470; The Egypt, 17 
Fed. 359; Boggs v. The Loutra, 3 F. 


Cas. No. 1,601; The Emily B. Souder, 
8 F. Cas. No. 4,458, 15 Blatchf. 185; 
The Saragossa, 21 F. Cas. No. 12,334, 
1 Ben. 551; Turnbull v. The Strath- 
naver, 1 App., Cas. 58; The Canova, 
L. R. 1 A. & EB. 54; The Lady Egidia, 
Lush. 513, 167 Reprint 234; The Prin- 
cess Alice, 3 W. Rob. 138, 166 Reprint 
914; Hine v. The Thomas J. Scully, 
6 Can. Exch. 318. See Ferguson v. 
Providence-Washington Ins. Co., 125 
Fed. 141 [aff 137 Fed. 1018, 70:CCA 
62]. Compare Grand Trunk Pac. 
Coast SS. Co., Ltd. v. The Gasolene 
Launch B.B., 15 Can. Exch. 389 (where 
the service was regarded as a salvage 
service). 

[a] Towage after danger passed.— 
Services rendered after reaching a 
port of safety in towing to a port 
where repairs could be made are tow- 
age, not salvage. The W. D. B., 29 
Hi Oase NOL (000) 6 Hash zconm annie 
W. F. Garrison, 29 EF. Cas. No- 17,475, 
1 Lowell 139. 

47. The Daniel Kern, 27 F. (2d) 
920; The Emanuel Stavroudis, 23 F. 
(2d) 214; The Kennebec, 231 Fed. 423, 
145 CCA 417 (recognizing rule); The 
Lowther Castle, 195 Fed. 604; McCon- 
nochie v. Kerr, 9 Fed. 50. And see 
cases supra note 46. 


arise, develop into a salvage service.°? 
general, services, outside the contemplation of the 
parties in making the contract of towage, may be 
regarded as a salvage service if the essential ele- 
ments of such service otherwise exist,°* and this 
rule has been applied where the contract of towage 
was terminated before the salvage service was ren- 
dered, although such contract provided that no claim 
should be made for salvage.°® 
ance of a contract to tow, an unforeseen and extraor- 


Thus, in 


So if, in the perform- 


48. The Daniel Kern, 27 F. (2d) 
920; The Emanuel Stavroudis, 23 F. 
(2d) 214; The Kennebec, 231 Fed. 423, 
145 CCA 417; The Lowther Castle, 195 
Fed. 604; The Matanzas, 171 Fed. 
1011; The J. C. Pfluger, 109 Fed. 93; 
The Plymouth Rock, 12 Fed. 927; 
McConnochie v. Kerr, 9 Fed. 50; The 
Emily B. Souder, 8 F. Cas. No. 4,458, 
15° Blatcht. sU35-) “Marnbull voescae 
Strathnaver, 1 App. Cas. 58; The Prin- 
cess Alice, 3 W. Rob, 138, 166 Reprint 
914; Canadian Pac. Nav. Co. v. The 
C. F. Sargent, 3 Can. Exch. 332. See 
The Antilla, 245 Fed. 973 (where sal- 
vage award was refused for service to 
one of two vessels). 


49. The Cachemire, 38 Fed. 518; 
The Mira A. Pratt,'31 Fed. 572; The 
Athenian, 3 Fed. 248; Blunt v. The 
Frank, 3 F. Cas. No. 1,577; The Re- 
ward, 1 W. Rob. 174, 166 Reprint 538. 


50. The Cachemire, 38 Fed. 518; 
The Athenian, 3 Fed. 248; The Re- 
ward, 1 W. Rob. 174, 166 Reprint 538. 


51. The Robert S. Besnard, 144 
Fed. 992. See The Rebecca Shepherd, 
148 Fed. 727 (where the court express- 
ed the view that in The Robert S. 
Besnard, 144 Fed. 992, the court had 
in fact, although not in name, award- 
ed salvage). 

52. Affecting claim of crew as sal- 
vors see infra § 61. 


Right to salvage where towing ves- 
sel contributes to peril see infra § 75. 


53. The City of Portland, 298 Fed. 
27; The Carbonero, 106 Fed. 329, 45 
CCA 314 (recognizing rule); The Isa- 
bella, 3 Hagg. Adm. 427, 166 Reprint 
463; The Galatea, Swab. 349, 166 Re- 
print 1162. 

54. The Joseph F. Clinton, 250 Fed. 
977, 163 CCA °227; Knickerbocker 
Steam Towage Co. v. The City of Hav- 
erhill, 66 Fed. 169; The Leon Blum, 
[1915] P. 90 [app dism [1915] P. 290]; 
The Kingalock, 1 Spinks 2638, 164 Re- 
print 153; Shipman v. Morrell, 19 Ont 
WN 182. See The St. Patrick, 35 Ll. 
L. Rep. 231. 

[a] Keeping tow afloat.—(1) 
Where a vessel which had sprung a 
leak was saved by the use of the 
pumps of an accompanying tug, the 
service was a Salvage service. Knick- 
erbocker Steam Towage Co. v. The 
City of Haverhill, 66 Fed. 159. (2) 
Services of a tug, which on finding 
that a barge in tow was in trouble, 
towed it into a harbor, where the tug’s 
engineers repaired the barge’s pumps, 
and by means of such pumps and the 
tug’s own syphon brought the water 
in the hold of the barge under control, 
was a Salvage service. The Joseph F. 
Clinton, 250 Fed. 977, 163° CCA 227. 


Saving life see infra § 28. 
55. The Glenmorven, [1913] P. 141. 


fa] Thus, where a contract con- 
taining a provision against a claim for 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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dinary peril arises to the vessel towed, the service 
is, in general, to be regarded as salvage service.*® 
The view has been expressed, however, that a claim 
that a tug engaged to tow a vessel has rendered a 
salvage service to such vessel should and will be 
carefully serutinized,®* and that the towage contract 
will not readily be disregarded and the service ren- 
dered regarded as a salvage service;°® in order to 
entitle a tug engaged to tow a vessel successfully to 
claim salvage remuneration for services rendered to 
such vessel, it must be shown not only that the tow 
was in danger when the service, which is relied on 
as a salvage service, was rendered,°® but that at such 
time something was done either in the nature of risk 
run or extra services performed by the tug beyond 
what was ineluded in the contemplation of the parties 
to the towage agreement,®° or, in other words, that 
the obligation of the towage contract had been ful- 
filled as far as was reasonably possible.*+ 


[§ 16] (c) Effect of Signal. When a dispute aris- 


salvage was construed as providing 
for the towage of a partially disabled 
vessel, with her master and crew on 


board, from a foreign port to her des-' 


tination in England, and the vessel 
was abandoned by her master and 
crew in the course of the voyage, the 
service rendered after such abandon- 
ment, in towing the boat to a place of 
safety, was a salvage service. The 
Glenmorven, [1913] P. 141. 


56. The City of Portland, 298 Fed. 
27; Knickerbocker Steam-Towage Co. 
v. The City of Haverhill, 66 Fed. 159; 
The Viola, 55 Fed. 829, 5 CCA 283 [aff 
52 Fed. 829]; The I. C. Potter, L. R. 3 
A. & E. 292,15 Reprint 444; The White 
Star, L. R. 1 A. & E. 68; The Emilie 
Galline, [1903] P. 106; The Hjemmett, 
5 P. D. 227; The Westburn, 8 Aspin. 
130; The Pericles, Brown. & L. 80, 167 
Reprint 308; The Saratoga, Lush. 318, 
167 Reprint 140; The Julia, Lush. 224, 
167 Reprint 110, 14 Moore P. C. 210, 15 
Reprint 284; The William Brand, 2 
Notes of Cas. Suppl. 67. 


[a] Illusttation.—Where, while a 
vessel was being towed up the Missis- 
sippi river to a point where cargo was 
to be taken on, her post propeller 
shaft dropped out and water began to 
enter, a salvage service was rendered 
by the tugs in towing the vessel to 
a place of safety. The City of Port- 
land, 298 Fed. 27. 


Aiding in extinguishment of fire 
which develops during period of tow- 
age service see supra § 13. 


Duty of tug after disaster in gen- 
eral see Towage [38 Cyc 565]. 


57. The Marechal Suchet, [1911] 
earl. 

58. The Marechal Suchet, supra. 

59. The Liverpool, [1893] P. 154. 

60. The Joseph F. Clinton, 250 Fed. 


973, 163 CCA 227; The Ciudad de Reus, 
176 Fed. 802; The Marechal Suchet, 
[1911] P. 1; The Liverpool, [1893] P. 
154; The Betsey, 2 W. Rob. 167, 166 
Reprint 717; Shipman v. Morrell, 19 
OntWN 132. 


[a] When no risk incurred.—A 
steamer engaged to tow is bound, not- 
withstanding a merely temporary ac- 
cident interrupting the service and en- 
_ dangering the vessel towed, to com- 
plete the stipulated service originally 
contracted for with all reasonable 
skill and promptitude, and for so do- 
ing the steamer, if incurring no risk, 
is not entitled to salvage reward. 
The Annapolis, Lush. 355, 167 Reprint 
150. 


61. The Joseph F. Clinton, 250 Fed. 
977, 163 CCA 227. 
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[a] Deviation.—It seems that tow- 
age required by a necessary and rea- 
sonable deviation, contemplated by 
the towage contract, does not consti- 
tute a salvage service. The Joseph 
F. Clinton, 250 Fed. 977, 163 CCA 227. 

{[b] That a barge in tow was un- 
seaworthy when it left port does not 
affect the nature of the tug’s duty or 
the right to salvage. The Joseph F. 
Clinton, 250 Fed. 977, 163 CCA 227. 

62. The Mira A. Pratt, 31 Fed. 
572. 

63. 

64. 
802; 


The Mira A. Pratt, supra. 


The Ciudad de Reus, 176 Fed. 
The Mira A. Pratt, 31 Fed. 572. 


The Clara Clarita, 23 Wall. 
L. ed. 146; The Hope, 
9 L. ed. 363; 
The Cc. D. Bryant, 19 Fed. 603; 
Vesine Mlvaira, tid) E Cash No: 
Gilp. 60; Hope v. The Dido, 
Cas. No. 6,679--2 Paine 243; Lea v. 
The Alexander, 15 F. Cas. No. 8,153, 
2 Paine -466; -Le Tegre, 15 EF. Cas. 
No. 8,281, 3 Wash. 567; The Wave 
Vaud yernt 298 BaeGast Non TLS 008 72 
Paine 131; The Bedeburn, [1914] P. 
146; The Joseph Harvey, 1 C. Rob. 
306, 165 Reprint 186; The Aquila, 
LC. BRobiesi, Leb Reprint «875 hhe 
Petunia, 8 Newfoundl. 325. 


[a] Reason for rule.—The rule is 
well founded in public policy, and 
strikes at the root of those tempta- 
tions, which might otherwise exist 
to an alarming extent, to seduce pi- 
lots and others to abandon their 
proper duty, that they might profit 
by the distresses of the ship which 
they are bound to navigate. The 
yobs, LOM Ret.—CUsy Si): 08, 9 Es eds 
363. 


[b] Unlicensed pilot.—The rule 
has been applied where the service 
was rendered by one who was not 
a licensed pilot. The Aeolus, L. R. 
4 A. & HE. 29. 


[ec] Pilots waiting for fine weath- 
er to board.—Pilots waiting for fair 
weather to go off to a ship ashore 
in distress will only be allowed pi- 
lotage, and not salvage, for getting 
her into harbor. The City of Edin- 
pareh, 2 Hage. Adm. 333, 166 Reprint 
65. 


66. The Hope, 10 Pet. (U. S.) 108, 
9 L. ed. 363. 


67. The Bedeburn, [1914] P. 146. 

68. See infra § 46. 

69. McDonald v. The Resolute, 38 
Fed. 923; Blunt v. The Frank, 3 


F. Cas. No. 1,577; Curry v. The Loch 
Goil, 6 F. Cas. No. 3,495; The Aglaia, 
13 P. D. 160; The Blizabeth, 8 Jur. 
365; The King Oscar, 6 Notes of 


[§ 17] (7) Services Rendered by Pilot. 
in respect of services in the line of his strict duty, 
is not entitled to claim salvage,®® a pilot in this re- 
spect not being distinguishable from any other of- 
ficer, public or private, acting within the appropriate 
sphere of duty.°° 
that the courts do not readily recognize the service 
of a pilot as salvage service,®’ a pilot is not disabled, 
beeause of his office, from becoming a salvor,*® and 
service in piloting a vessel in distress, under extraor- 
dinary circumstances,®® or the service of a pilot be- 
yond the line of his appropriate duties,?° may con- 
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es as to whether a signal hoisted was for a tow or 
a signal of distress, ordinarily, the fact is to be 
determined by the condition of the vessel itself at 
the time;°? the character of the signal is only one 
phase of the evidence bearing on the question,®? and 
the mere fact the signal was for a tow does not pre- 
vent the service rendered from being a salvage sery- 


A pilot, 


On the other hand, while it seems 


Cas. 285; The Frederick, 1 W. Rob. 
16, 166 Reprint 480; The Petunia, 
8 Newfoundl. 325. 


[a] Piloting a vessel through 
dangerous shoals, where she could 
not have made her way unaided, has 
been regarded as a salvage service, 
if performed in connection with oth- 
er salvage services. The Maria Pike, 
16 F. Cas. No. 9,081. 


[b] “Extraordinary pilotage”’. or 
“salvage service.’”—(1) Some of the 
cases have noted a distinction be- 
tween extraordinary pilotage and 
salvage service. Hobart v. Drogan, 
LO Pets (CURS Sh) eat 06 ke) RON ai ated: 
363. See The Calcutta, 4 F. Cas. 
No. 2,298. (2) Apparently, however, 
the view usually taken is that in 
practice there is no substantial dif- 
ference between the two. See Curry 
v. The Loch Goil, 6 F. Cas. No. 3,495; 
ThevAglaia, 13 Ps Di 160) 1G yiiix 
traordinary services under: statute 
see infra notes 81-84. (4) Extra 
compensation of pilot in general see 
Pilots § 50. 


70. The Clara Clarita, 23 Wall. 
(U. S.) 1, 23 L. ed. 146;:.The Hope, 
10) (Pet...CU.. Si) 10829 sbted 363 
South American SS. Co. v. Atlantic 
Towing Co., 22 F. (2d) 16; The Grid, 
21 Fed. 423; Bean v. The Grace 
Brown, 2 F. Cas. No. 1,171, 2 Hughes 
112; Dulany v. ‘The Peragio, «7 nv 
Cas. No. 4,123, Bee 212; Hand v. 
The Elvira, 11 F. Cas. No. 6,015, Gilp. 


60; Lea v. The Alexander, 15 F. Cas. 
No. 8,153; The 'T.. P: ‘Leathers, 9 17 
F. Cas. No. 9,736, Newb. Adm. 421; 
The Susan, 23 F. Cas. No. 13,630, 
1 Sprague 499; The Santiago, 9 
Aspin. 147; The Joseph Harvey, 1 


C. Rob. 306, 165 Reprint 186; Halsey 
v. Albertusgen, 11 Moore P. C. 313, 
14 Reprint 714, Swab. 303, 166 Re- 


print 1148; The Hebe, 2 W. Rob. 
246, 166 Reprint 747. Compare The 
Champion, 5 F. Cas. No. 2,582a 


(where pilots took charge of, and 
towed into port, an abandoned ship, 
at the request of the vessel which 
had been towing her, the service was 
not strictly pilotage, towage, or sal- 
vage service, but the pilots were en- 
titled to a greater compensation than 
the usual pilotage fees). 


[a] Pilot assisting to pump.—Pi- 
lots going on board a leaky ship and 
assisting to pump have been held 
‘to be salvors. The Hebe, 2 W. Rob. 
246, 166 Reprint 747. 

[b] Services before relation of pi- 
lot commenced.—Where a_ vessel 
grounded while a pilot was on board 
but before his service as pilot was 
required, his assistance in getting 
the vessel off the shore was a sal- 
vage service, The Wisconsin, 30 
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. stitute a salvage service. The test, ordinarily, is 
whether or not the risk attending the service is such 
that a pilot could not reasonably be expected to 
perform such service other than on a salvage basis,‘** 
and the mere fact that a vessel is disabled,’ or 1n- 
jured,?? is not sufficient to render the service a 
salvage service. It has been held that where a pas- 
senger aboard a salving vessel was engaged by the 
master of such vessel as a pilot for a specified 
amount, the service in piloting was not a salvage 
service.?# 

Place of service. The view has been expressed 
that, regardless of the place where the service is ren- 
dered, the service itself will determine whether or not 
it is a salvage service,*® and in England assistance 
to a ship, out of pilotage water, to bring her to a 
place of safety is usually regarded as a salvage serv- 
ree.7® 

Pilotage converted into salvage service. The serv- 
ice may develop into a salvage service after the pi- 
lot’s relation to a particular vessel has commenced.’* 
Such a change should not, however, readily be per- 
mitted or recognized,’* and the view has been ex- 
pressed that a pilot must, in all cases, have gone to 
the extreme limit of his duty,*® or have strictly dis- 
charged his duty,®° as pilot, in order that his service 
may be regarded as a salvage service. 

Statutory provisions for service to vessel in dis- 
tress and for compensation for extraordinary serv- 
ices. It has been held that notwithstanding a pro- 
vision of a municipal ordinance from which a pilot 
derives his authority to act as pilot, requiring him 
to go to vessels in distress, service rendered by a 
pilot to a vessel in distress may be a salvage service 
in a proper case,*? and a statute making special pro- 
Fed. 846 [aff 32 Fed. 11]. 


[c] Salvage service based on 81. 
skill—To entitle to salvage, there 
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80. The Cachemire, 38 Fed. 518. 


Lea v. Alexander, 
No. 8,153, 2 Paine 466. 


vision for extraordinary services rendered by a pilot 
has been construed as referring to extraordinary 
pilotage services,’? and as not preventing a service 
rendered by a pilot outside his duties as a pilot from 
being regarded as a salvage service;** but where a 
statute required pilots at all times promptly to ex- 
tend aid to vessels in stress of weather or in distress, 
with a proviso that the statute should not affect any 
claim for salvage arising out of services involving 
extraordinary danger and risk, the view was taken 
that a service as pilot could not be regarded as a 
salvage service where the pilot did not ineur extraor- 
dinary danger and risk.** 


Contract for extra compensation. Ordinarily, if 
a pilot acts under an agreement for extra compensa- 
tion, he is thereby precluded from claiming as for 
salvage service,®* but where there has been extraor- 
dinary personal merit or effort, or unforeseen exer- 
tion and hazard in the performance of the service, 
he is not absolutely concluded by such agreement, 
but a court of admiralty may, in its discretion, grant 
him an extra allowance.*® 


Effect of signal. Even though a vessel in distress 
has signaled for a pilot, the services rendered may 
be a salvage service where the vessel is in distress 
and needs services other than mere pilotage serv- 
TCes : 

[§ 18] (8) Recapture or Rescue of Property Pre- 
viously Seized or Captured**—(a) From Pirates or 
Belligerent. Salvage service may consist in the 
rescue or recapture of property from pirates,®® or 
from an enemy,*® recapture from the enemy some- 
times being termed a “military salvage.”®! In order, 
however, to support the demand, the taking must be 
lawful,°* and a meritorious service must be ren- 
Paine 324; Strout v.: The Cuba, 23 


Fr. Cas. No. 138,549; Waite v.. The 


ages Gk seein 28 F. Cas. No. 17,045, Bee 
230, 


But see The 
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need not have been risk of life, ex- 
penditure of money, or the applica- 
tion of any extraordinary means, but 
it may be exclusively a case of skill. 
Lea v. The Alexander, 15 F. Cas. 
No. 8,153, 2 Paine 466. 


Winer DOM eve ELrice, 17 OQ TB: 
D. 129; The Santiago, 9 Asp. 147. 


[a] rifling services.—A pilot on 
a salved ship who rendered trifling 
assistance as by helping at the wheel 
and windlass is not entitled to sal- 
vage. The Monarch, 12 P. D. 5; The 
Cherubim, Ir. R. 2 Eq. 172; The Fred- 
erick, 1 W. Rob. 16, 166 Reprint 480. 

72. The Bedeburn, [1914] P. 146. 

73. The Cachemire, 38 Fed. 518. 

74. The Sofala, 6 Newfoundl. 353. 

75. Lea v. The Alexander, 15 F. 
Cas. No. 8,153, 2 Paine 466. 


76. The Eugenie, 3 Notes of Cas. 
430; The Rosehaugh, 1 Spinks 267, 
164 Reprint 155; The Felix, 1 Spinks 
23 note, 164 Reprint 14; The Hedwig, 
1 Spinks 19, 164 Reprint 11. 


77. Lea v. The Alexander, 15 F. 
Cas. No. 8,153, 2 Paine 466; Aker- 
Dlom) Verriceyn? QO: BoD. 129s) ‘The 


Petunia, 8 Newfoundl. 325. 


[a] A pilotage service may be 
turned by supervening casualties in- 
to a service to be compensated by 
salvage reward. Akerblom vy. Price, 
7 Q.'B. D. 129; The Saratoga, Lush. 
318, 167 Reprint 140. 


78. The Aeolus, L. R. 4 A. & EB. 
29 


79. Lea v. The Alexander, 15 F. 
Cas. No. 8,153, 2 Paine 466. 


Wave v. Hyer, 29 F. Cas. No. 17,300, 
2 Paine 131 (where a statute mak- 
ing it the duty of pilots to assist 
vessels in distress was considered 
and a salvage award was denied). 


82. The Wisconsin, 30 Fed. 846 
Lath ie 2a eaemihih| se See Hobattas.v. 
Drogan Ae Oeaeeie CUS Saas, 9) tL. 


ed. 363 (where a salvage award was 
upheld). 

83. The Wisconsin, 
faft $2) Fedl 111]. 


84. The C. D. Bryant, 19 Fed. 603; 
Roff -v. Wass, 20 F. Cas. No. 11,999, 
2 Sawy. 389 [aff 20 F. Cas. No. 12,000, 
2 Sawy. 538]. 


85. Hope v. The Dido, 12 
No. 6,679, 2 Paine 243; 
Knape, 4 P. D. 213. 


86. Hope v. The Dido, 12 F. Cas. 
No. 6,679, 2 Paine 248. 


ST ae LNe SUSaN esol te Cs. a INO, 
13,630, 1 Sprague 499;. The Dosseitei, 
LOY WUT ob. See The Hedwig, 1 
Spinks 19, 164 Reprint 11; The Felix, 
1 Spinks 23 note, 164 Reprint 14 
(both cases apparently recognizing 
rule). 


88. Cross references: 
Naval officers or enlisted 
salvors see infra § 48. 
Officers and crew of recaptured ves- 

sel as salvors see infra § 69. 
Recapture of prizes generally see 
War [40 Cyc 354]. 
Recaptured vessel as property sub- 
ject to salvage see infra § 5 


30 Fed. 846 


Bt@aiss 
The Anders 


man as 


89. Talbot v. Seeman, 1 Cranch 
COL S.) p15 822 caer bevy Danwaison hve 
Seal-Skins, 7 F. Cas. No. 3,661, 2 


90. Talbot v. Seeman, 
CU SO A> hear edt ae 


1 Cranch 
In re Hatje, 


11°. Cas. No. 6,215, Blateht. ~erize 
Cas. 578; Kennedy v. Ricker, 14 F. 
Cas. No, 7,705, Smithy GNY HH.) 4325 


The Tuilla, 5 0B. Cassa NO. (S,o £euen a 
Sprague 177 [aff 26 F. Cas. No. 15,600, 
2 Cliff. 169]; Waite v. The Antelope, 
28 F. Cas. No. 17,045, Bee 233; The 
Edward and Mary, 3 C. Réb. 305, 
165 Reprint 474; The Beaver, 3 C. 
Rob. 292, 165 Reprint 468; The 
Louisa, 1 Dods. 317, 165 Reprint 1324. 
See The Two Friends, 1 C. Rob. 271, 
165 Reprint 174 (where a salvage 
award was made). 


[a] Ransomed ship.—(1) Salvage 
may be allowed on the recapture of 
a ransomed ship. The Henry, Edw. 
Adm. 192, 165 Reprint 1079. (2) 
The rule applied where the ransom 
bill declared that the sum agreed up- 
on therein should only be payable 
upon the arrival of the vessel at 
her port of destination, where she 
never did arrive. Moodie v. The Har- 
riet, 17 HE. Cas. No. 9,744; Bee 128) 7 


[b] Capture by a so-called Con- 


federate privateer in July, 1861, was’ 


capture by a belligerent, so far as 
the claim of the master and crew 
for salvage for recapture 
cerned, whether the cruiser was, by 
the laws of the United States, tech- 
nically a pirate or not., Strout v. 
The Cuba, 23 F. Cas. No. 13,549, 


91. The Franklin, 4 C. Rob. 147, 165 
Reprint 566. 


92. Talbot v. Seeman, 1 Cranch (U. 
S.) 1, 2 L. ed. 15; Davison v. Seal- 


For later cascs, developments and changes in the law see Annotations, same title and section number. 
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§§ 18-19] 


dered.°? So, also, the property must have been tak- 
en from the actual or constructive possession of the 
enemy,®* and an expedition to punish pirates who 
captured members of the crew of a vessel, organized 
after the vessel had been taken to a place of safety, 
Merely stopping a ship 
going into an enemy’s port is insufficient, since the 
danger in such ease is only contingent.°®® 
salvage due a warship for rescuing from the hands 
of the enemy another vessel engaged in the same 
By various statutes the recapture, be- 
fore condemnation, of a vessel or other property 
previously captured by an enemy of the United 
States has been recognized as a salvage service,?® 
and, in England, also, statutory provisions for sal- 
vage on recapture have been enacted.®® 


is not a salvage service.°® 


expedition.®7 


Recapture or rescue by neutral. 


a neutral is not a salvage service, because the taking 
is a hostile and unjustifiable act;} but service of a 
neutral in rescuing a vessel which has been aban- 
doned by a belligerent after capture,” or in bringing 
into a port of the neutral’s own country a vessel 
which the belligerent who had captured it has given 
to such neutral,* may be a salvage service. 


Recapture or rescue of neutral property. The re- 
capture of a neutral vessel from a belligerent is not 
ordinarily a salvage service since such neutral is not 
in danger of condemnation,* and receives no benefit 
from the recapture;*> but under an exception to this 
general rule,® the recapture or rescue of a vessel may 


Skins, 7 F. Cas. No. 3,661, 2 Paine 324; 
Peck v. Randall, 1 Johns. (N. Y.) 165. 


[a] Rule applied where the alleged 
recapture was made by persons from 
a United States naval vessel, who by 
their acts invaded the territorial ju- 
risdiction of a country at peace with 
the United States. Davison v. Seal- 
Skins, 7 F.. Cas. No. 3,661, 2 Paine 324. 


[b] Probable cause is sufficient to 
render such recapture lawful. Talbot 
v. Seeman, 1 Cranch (U. S.) 1, 2 L. 
ed. 15. 

93. Talbot v. Seeman, 1 Cranch (U. 
Sita 2.4. ed. 153 Davison:v._Seal- 
Skins, 7 F. Cas. No. 3,661, 2 Paine 324. 


94. The Ann Green, 1 F. Cas. No. 
414, 1 Gall. 274; The Franklin, 4 C. 
Rob. 147, 165 Reprint 566; The Ha- 
ward and Mary, 3 C. Rob. 305, 165 
Reprint 474. 

95. The Mary, 1 W. Rob. 448, 166 
Reprint 640. 

96. The Ann Green, 1 F. Cas. No. 
414, 1 Gall. 274; The Franklin, 4 C. 
Rob. 147, 165 Reprint 566. See The 
Packet De Bilboa, 2 C. Rob. 133, 165 
Reprint 265 (where the expenses of 
the captor were allowed). 


97. The Belle, Edw. Adm. 66, 165 
Reprint 1034. 
98. See statutory provisions. 


{a] Various statutes.—U. S. Rev. 
St. § 4652 (USCA tit 34 § 1158); Act 
June 30, 1864 (13 U. S. St. at L. 314 ¢ 
174° § 29): Act June 26, 1812 (2 U. 
S. St. at L. 760 c 107 § 5); Act March 
a0etso0 (C2) US. St. at 16 re 14); 
Act March 2, 1799 (1 U.S. St. at L. 716 
@ 24°87); Act July 9, 1798 (@ U.S. 
St. at L. 579 c 68 § 6); Act June 28, 
MIS Cl Usse, St. ati lL. 574,.c\ 62_§. 2): 
Act June 25,1798'(1 U. S. St. at L. 572 
ec 60 § 2). 

[b] Early statutes construed or ap- 
plied.—Oakes v. U. S., 174 U. 8S. 778, 
19 SCt 864, 43 L. ed. 1169; The Star, 
8 Wheat. (U. S.) 78, 4 L. ed. 338; The 
Adeline, 9 Cranch (U. S.) 244, 3 L. 
ed. 719; Talbot v. The Amelia, 1 
Cranch (U. S.) 1, 2 L. ed. 15, 4 Dall. 
34, 1 L. ed. 730; The Lilla, 15 F. Cas. 
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Nor is 


service.?! 


A recapture by 


No. 8,348, 2 Sprague 177 [aff 26 F. 
Cas. No. 15,600, 2 Cliff. 169]. 


99. See statutory provisions. 


[a] Early statute applied.—The 
Pensamento Feliz, Edw. Adm, 115, 165 
Reprint 1051. 


1. Talbot v. Seeman, 1 Cranch (U. 
S.) 1, 2 L. ed. 15; Peck v. Randall, 1 
Johns. (N. Y.) 165. 


2. McDonough 'v. Dannery, 3 Dall. 
(U. S.) 188, 1 L. ed. 563; The Two Cou- 
sins, 42 Ct. Cl. 436. 


3. The Adventure, 8 Cranch (U. S.) 
221, 3 L. ed. 542. 


4 Murray v. The Charming Betsy, 
2 Cranch (U. S.) 64, 2 L. ed. 208; Tal- 
bot v. Seeman, 1 Cranch (U. S.) 1, 2 
L. ed. 15,4 Dall. 34, 1 L. ed. 730; Peck 
Wer Randalls olne an GN ayn) aop. 
Waite v. The Antelope, 28 F. Cas. No. 
17,045, Bee 233; The Huntress, 6 C. 
Rob. 104, 165 Reprint 866; The Hleo- 
nora Catharina, 4 C. Rob. 156, 165 Re- 
print 569. 


5. See infra § 32. 


6. See cases infra this note and 
note 7. 


{a] Discussion and effect of ex- 
ception.—(1) ‘During the last war the 
universal system of plunder and vio- 
lence, which was practised on the part 
of France, drew this Court out of 
its usual course, and induced it to 
decree salvage, with the perfect ac- 
quiescence of the subjects of neutral 
States, who were fully sensible of 
the service that was rendered to them, 
by taking them out of French hands. 
But this exception did not alter the 
established doctrine of the Court: It 
was a deviation which originated in 
cases of French capture, and I am not 
aware that it has been applied in re- 
captures from other States.” The 
Huntress, 6 C. Rob. 104, 108, 165 Re- 
print 866 (decided Sept. 12, 1805). (2) 
“The general rule has no application 
where the State of the captor and its 
Courts are notoriously outraging in- 
ternational law, and have made it ap- 
parent that justice will not be done, 
and that in defiance of international 


Rescue of crew from pirates. 
-ity for the view that the rescue from pirates of mem- 
bers of the crew of a vessel which previously had 
been taken to a place of safety by the rescuers is not 
a salvage service.1? 


[§ 19] (b) From Mutineers. 
to a crew for rescuing their own vessel from muti- 
neers, since the service does not go beyond the lim- 
its of the duty which they are bound to perform.® 
On the same principle salvage has been refused a 
government vessel for reseuing a convict vessel in 
possession of mutineers, where the service was per- 
formed without danger or great exertion.!4 
turing or rescuing a slave ship from the hands of 
insurgent or mutinous slaves, under difficult condi- 
tions, was, however, regarded as a salvage service 
where the service was rendered by another slave 
ship!® or by a government vessel.1& 


[56 C.J.] 19 


be a salvage service where such vessel is in danger 
of condemnation’ or destruction.® 

Place of recapture. It seems that a recapture from 
pirates, on land, may constitute a salvage service.° 

Motive of recapture or rescue. 
the recapture or rescue is not made for the sole pur- 
pose of saving the vessel or property involved does 
not prevent the aet from being a salvage service.'° 

Service in addition to recapture. In connection 
with, and in addition to, a so-called military salvage 
service by recapture, there also may be a civil salvage 


The mere fact that 


There is no author- 


Salvage is not due 


Reeap- 


law the neutral ship will be condemned 
or its destruction justified by the 
Courts of the captor.” The Svanfos, 
[1919] P. 189, 196. 

7. Talbot v. Seeman, 1 Cranch (U. 
S.) 1, 2 L. ed. 15, 4 Dall..34, 1 L. ed. 
730; The Svanfos, [1919] P. 189 (rec- 
ognizing rule); The Sansom, 6 C. Rob. 
410, 165 Reprint 981; The Eleonora 
rien 4 C. Rob. 156, 165 Reprint 


[a] Thus as the conduct of the 
French prize courts, during the period 
of spoliations, rendered a recapture of 
a neutral vessel a rescue from actual 
danger, the recaptors were entitled 
to salvage. Talbot v. Seeman, 1 
Cranch:"(U."S:) 1, 2° lasteda 5 e4e bark 
34, 1 L. ed. 730; Hooper v. U. S., 22 
Ct. Cl. 408. 

8 The Svanfos, [1919] P. 189. 


[a] Rule applied where during the 
World War, and after the issuance of 
the German proclamation in substance 
amounting to a declaration of unre- 
stricted attacks on shipping in certain 
zones, a German submarine had 
stopped in such a zone, and would in 
all probability have destroyed, a neu- 
tral vessel, and such vessel was res- 
cued by an English submarine. The 
Svanfos, [1919] P. 189. . 

9. Davison v. Seal-Skins, 7 F. Cas. 
No. 3,661, 2 Paine 324. 

10. Talbot v. Seeman, 1 Cranch (U. 
8.51472) dred. 16.4 Dally 84. is teeseds 
730. 

11. The Louisa, 1 Dods. 317, 165 Re- 
print 1324. 

12. The Mary, 1 W. Rob. 448, 166 
Reprint 640. 

13. The Governor Rafiles, 2 Dods. 
14, 165 Reprint 1400. 

Officers and crew of salved vessel as 
salvors on recapture in general see 
infra § 69. 

14 The Francis and Eliza, 2 Dods. 
115, 165 Reprint 1433. 

15. The Trelawney, 4 C. Rob. 223, 
165 Reprint 592. 

16. Gedney v. L’Amistad, 10 F. Cas. 


20  [56cO8I 


[§ 20] (9) Protection or Rescue from Attack, 
Seizure, Confiscation, or Marine Peril Resulting from 
Assistance rendered by a mer- 
chant vessel, in saving a vessel from possible attack 
by an enemy, may constitute a salvage service,?* and 
rescuing a neutral vessel abandoned as the result of 
threatened attack and destruction by a belligerent 
has been so regarded,!® but, it seems, protection of 
a vessel from an enemy attack, afforded by a gov- 
does not of itself constitute a 
While a court of the country in 
erick: the salvage suit is brought will not tre at, as a 
meritorious service, the act of a person who, in de- 
fiance of the laws of an established government, rec- 
ognized by, and in friendship with, the country in’ [§ 


Act of Belligerent. 


ernment naval vessel, 
salvage service.*® 


iret the suit is brought, took a 


lawful control of such government,?® saving a Rus- 
sian vessel from falling into the hands of Bolsheviks 
in a Russian port at a time when there was no estab- 
lished government in control of such port has been 


A 5,294a [aff 15 Pet. 518, 10 L. ed. 
6]. 


[a] Thus the seizure and bringing 
into port of a vessel in distress in 
command of African negroes totally 
ignorant of the science of navigation, 
who were shipped as slaves, had killed 
the commanding officers, imprisoned 
their owners, and assumed command, 
was a salvage service. Gedney v. 
L’Amistad, 10 F. Cas. No. 5,294a. 


17. The Kangaroo, [1918] P. 327. 
18. The Carrie, [1917] P. 224. 
[a] Thus (1) where during the 


World War a Swedish vessel had been 
stopped by a German submarine which 
had prepared to sink such vessel but 
had disappeared before so doing and 
English vessels had guarded and then 
brought such vessel to safety, on the 
crew’s refusing to return to such ves- 
sel, the service to the vessel was a 
salvage service. The Carrie, [1917] P. 
224. (2) The fact that the cargo be- 
longed to the French government, an 
ally of England, did not prevent the 
service to the vessel from being a sal- 


vage service. The Carrie, [1917] P. 
224, 

19. The F. D. Lambert, 14 Aspin. 
278. 

20. The Lomonosoff, [1921] P.-97. 

21. The Lomonosoff, supra. 

22. The Lomonosoff, supra. 

23. The Lomonosoff, supra. 

24. Towage as salvage service see 
per: §§ 14-16. 

25. U. S.—The Mercer, 297 Fed. 
981; Texas Co. v. Texas, etc., SS. Co., 
263 Fed. 868; The Georgiana, 245 Fed, 


SALI oMOCA bless Thetbighter, Pi R, 
R. No. 250, 209 Fed. 493; The Ciudad 
de Reus, 176 Fed. 802; Stillwell v. 
The Major Anderson, 23 F. Cas. No. 
13,452; Twenty-three Bales of Cotton, 
24 &. Cas. No. 14,284, 9 Ben. 48. 


Philippine.—Urrutia Vv. Pasig 
Steamer, etc., Co., 22 Philippine 330. 


Eng.—The Friesland, [1904] P. 345 
The Hintracht, 2 Aspin. 198; The Min- 
nehaha, 15 Moore P. C. 133, 15 Reprint 
444, 


Can.—Grand Trunk Pac. Coast SS. 
Co. v. The Gasolene Launch B. B., 15 
Can. Exch. 389; Lahey v. The Maple 
Leaf, 6 Can. Exch. 173. 


B. C.—The Andrew Kelly y. The 
Commodore, 27 B. C. 4389. 


[a] Zllustrations.—(1) Vessel 
floating out to sea in the ice without 
any one on board and exposed to dan- 
gerous hazard of destruction or seri- 
ous damage. Stillweil v. The Major 


SALVAGE 


salvage service. 


ship out of the 


Anderson, 23 F. Cas. No. 13,452. (2) 
Picking up of cotton bales floating in 
New York harbor, at some risk and 
attended with some damage to the ves- 
sels picking up the cotton. Twenty- 
three Bales of Cotton, 24 F. Cas. No. 
14,284, 9 Ben. 48. (3) "Rescue of drift- 
ing vessel with no one on board in po- 
sition of peril. Lahey v. The Maple 
Leaf, 6 Can. Exch. 173. (4) Tug in 
a situation of danger in Hell Gate in 
New York harbor, without sufficient 
power to handle her tow, and drifting 
back astern toward Negro Point. The 
Mercer, 297 Fed. 981. (5) Schooner 
deserted by her crew and down by the 
head, with rudder damaged so that she 
would not answer her helm. The 
Georgiana, 245 Fed. 321, 157 CCA 513. 
(6) Vessel out of control because ca- 
ble entangled in propeller, in bad 
weather and heavy seas. Urrutia v. 
Pasig Steamer, etc., Co., 22 Philip- 
pine 330. (7) Gasoline launch disa- 
bled and drifting because gasoline was 
exhausted. Grand Trunk Pac. Coast 
SS. Co. v. The Gasolene Launch B. B. 
15 Can. Exch. 389. (8) Vessel ren- 
dered practically helpless by breaking 
of several of her propeller blades. 
The Andrew Kelly v. The Commodore, 
PH NEP OR Bi 


[b] Under a state statute (1) pro- 
viding for salvage when any vessel or 
other property shall be lost or 
wrecked, and in a perishable condi- 
tion, salvage cannot be claimed for 
taking up a boat drifting in a river in 
broad daylight and but a short dis- 
tance from her moorings. Collard v. 
Eddy, 17 Mo. 354. (2) As to author- 
ity and jurisdiction of state, however, 
in respect of salvage and salv age suits 
See supra § 2; infra §§ 214, 215. 


26. Gonzales v. U. S., 42 Ct. Cl. 299; 
The Freiya v. The R. S., 21 Can. Exch, 
232, 65 DomDR 218. 


[a] Where metal caisson broke 
away from vessel to which it was at- 
tached and was drifting out to sea, 
its rescue was a Salvage service. Gon- 
zales v. U. S., 42 Ct. Cl. 299, 


[b] Where a large seine attached 
to a fishing boat, which was partly 
submerged, was floating about and 
might have caught on the beach or 
rocks near the beach, the rescue of 
the boat and seine was a salvage serv- 
ice; The Preiya vy. TheiR® Ss 121 Can. 
Exch. 282, 65 DomLR 218. 


27. The Evolution, 199 Fed. 514. 


28. The Yaye Maru, 265 Fed. 850 
[mod on other grounds 274 Fed. 195 
(certiorari den sub nom. Strick Line v, 
Suna, 257 U. S. 688 mem, 42 SCt 50 
mem, 66 L. ed. 410 mem) ]. 


[§§ 20-22 


regarded as a salvage service,?! such service, while 
not the same as,?? being analogous to,?* a rescue from 
pirates or mutineers. 


[§ 21] (10) Saving Drifting Vessel, Cargo, or 
Other Property.?+ 
ing vessel or cargo?® or other property*® may be a 


Taking up and securing a drift- 


So permitting a drifting vessel to 


make fast to a firmly anchored vessel may constitute 
a salvage service on the part of the latter vessel,?* 
but the rule is otherwise where a vessel which is 
dragging her anchor and another vessel are lashed 
together for the purpose of preventing damage to 
both by further bumping or dragging.*® 


§ 22] (11) Raising or Preventing Sinking of 
Vessel or Other Property and Righting Wreck. 
Raising a vessel,?? cargo,*® or property used in con- 
nection with, or as a part of, a vessel,?? in connec- 
tion with, in the case of the vessel, pumping her out 
and placing her in a place of safety,*? or preventing 


[a] Rule applied.—Where two ves- 
sels that were anchored in a harbor 
and could not get under way because 
there was no fire under the main boil- 
ers of either, collided during a strong 
wind, and, at the suggestion of the 
one against which salvage was 
claimed, were lashed together to 
prevent further bumping or dragging. 
The Yaye Maru, 265 Fed. 850 [mod on 
other grounds 274 Fed. 195 (certiorari 
den sub nom. Strick Line v. Suna, 257 
U. S. 688 mem, 42 SCt 50 mem, 66 L. 
ed. 410 mem)]. 


29. ‘Baker’ v. Hoag 7 sNe Yo 55onnoo 
AmD 431; The Freiya v. The R. S., 
21 Can. Exch. 232, 65 DomLR 218. 


30. The Camanche, 8 Wall. (U. 
S.) 448, 19 L. ed. 3975 Southern Pac. 
SS. Co. 'v. New Orleans Coal, etc., Tow- 
boat Cos 43) BF. (2d) 2G Daniell vw 
Cargo of Lumber, 240 Fed. 498; Baker 
Vin Hoag Te Nee Yin (OD Deo oe Ae eae de 
Seld. 45. 


[a] Even though it was necessary 
to save the cargo as an incident to 
salving the vessel, the service has 
been regarded as a salvage service. 
te v. Cargo of Lumber, 240 Fed. 


31.. Thompson y. One Anchor and 
Two Anchor Chains, 221 Fed. 770; 
The Silver Spray, 22 F. Cas. No. 12,- 
857, 1 Brown Adm. 349. 


[a] Rescuing the boilers of a ves- 
sel by pulling them out of a river has 
been held salvage service. The Silver 
Spray, 22 F. Cas. No. 12,857,.1 Brown 
Adm, 349. 


[b] Anchor and chain.—Service 
rendered in the recovery of an anchor 
and chains lost by a vessel during a 
storm, induced by an offer by the 
agent of the owners to pay half their 
value if recovered, was a salvage serv- 
ice. Thompson vy. One Anchor and 
Two Anchor Chains, 221 Fed. 770. 


32. Great Lakes Towing Co. v. St. 
Joseph-Chicago SS. Co., 253 Fed. 635, 
165 CCA 261 [certiorari den sub nom. 
Bishop v. Great Lakes Towing Co., 248 
U. S. 578, 39 SCt 20, 63 L. ed: 430, 249 
U. S. 609, 39 SCt 290, 63 L. ed. 800]; 
The Leonie O. Louise, 292 Fed. 763. 


[a] Illustration.—Raising of ves- 
sel which lay at the bottom of a nar- 
row and much-traveled navigable riv- 
er and which was an obstruction to 
navigation and a danger to herself 
and to all passing vessels. Great 
Lakes Towing Co. v. St. Joseph-Chi- 
cago SS. Co., 253 Fed. 635, 165 CCA 
261 [certiorari den sub nom. Bishop 
v. Great Lakes Towing Co., 248 U. S. 
578, 39 SCt 20, 63 L. ed. 430, 249 U.S. 
609, 39 SCt 290, 638 L. ed. 8001. 


For later cases, developments and changes in the law see Annotations, same title and section number. . 


§§ 22-27] 


the sinking of a vessel and cargo,** or cargo** in 
waters within the jurisdiction of admiralty is a sal- 
vage service, if the other elements of a salvage serv- 
ice exist.°° Righting a wreck after it has reached a 
place of safety is not ordinarily a salvage service.*® 


[§ 23] (12) Rescuing Derelict.?” Services in 
rescuing derelict property are in general salvage 
services.*§ 

[§ 24] (18) Avoidance or Prevention of Collision 
or Fouling and Separating or Clearing Vessels. Suc- 
cessful exertions by the crew of one vessel to avoid 
an impending collision with another vessel cannot 
be considered salvage services rendered to the lat- 
ter.°® On the other hand, service of a third vessel 
in preventing a collision between, or fouling on the 
part of, other boats may be a salvage service.*® So 
where one vessel has fouled another, a third vessel 
may perform a salvage service to one of the vessels 
by towing her clear,# and in such ease the third 
vessel’s service may be a salvage service to the ves- 
sel which is not moved,*? although it has been held 
otherwise where the service was actually rendered 
to the vessel which was moved and the vessel which 
it had fouled was only indirectly benefited.** 


[§ 25] (14) Purchase of Wrecked Cargo. <A 
transaction in form a purchase at auction sale of the 
eargo of a wrecked vessel which the master had no 
means of saving or storing, by the master of an- 
other vessel homeward bound, in connection with 


33. The Jason, 257 Fed. 438 [aff 
sub nom. The Hesperos, 271 Fed. 951]; 
The Joseph F. Clinton, 250 Fed. 977, 
163 CCA 227; The Loyal, 204 Fed. 930, 
123 CCA 252; Commercial Towboat 
Co. v. The George W. Clyde, 80 Fed. 
157; Knickerbocker Steam Towage 
Co. v. The City of Haverhill, 66 Fed. 


a so-called 
vage service. 
(49) 1 Biss= 012 


39. 


SALVAGE 


431 (apparently recognizing rule). 
[a] Quasi derelict.—The rescue of 

derelict is a sal- 

The Hyderabad, 11 Fed. 

The Bee, 3 F, Cas. 

No. 1,219, 1 Ware 336. 

The Acorn, 1 F. Cas. No. 


quasi 


[56 Cad] 2k 


transporting the cargo to a place of safety, has been 
regarded as a salvage service, and not a purchase.** 


[§ 26] (15) Saving of Life*°—(a) In General. 
Except for saving the life of a slave,*® in the absence 
of statute, saving life, unconnected with the saving 
of property, is not regarded as a salvage service for 
which compensation may be allowed,*? the view be- 
ing taken that it is a common duty of humanity.*® 
The view has been expressed, however, that, where 
property is also saved, those who save life but not 
property may share in the award;*® but there is 
authority to the contrary.°° — 


[§ 27] (b) United States Statute.°1 In the Unit- 
ed States, by statute, services in saving human life 
rendered on the oceasion of an accident giving rise 
to salvage is recognized: as a salvage service.®? In» 
determining whether the service is a salvage service, 
the statute should be liberally construed with its 
humane object in view.®? Even since the passage of 
the statute, however, it has been said that taking 
passengers from a sinking ship, without rendering 
any service in rescuing the vessel, is not a salvage 
service.°* This language was evidently used, how- 
ever, in demonstrating that service in saving life is 
not technically within the meaning of the definition 
of a “salvage service” and not as denying the right 
of life salvors to an award in a ease within the stat- 
ute.®® Service in saving life, rendered by those who 
also rendered service in salving the vessel, is within 
The Princess Adelaide, 27 B. C. 526 
(where a salvage award was made for 


transferring passengers, their bag- 
gage, and mail). 


_ As enhancing amount of award see 
infra § 139. 


30: 48. The Admiral Evans, 286 Fed. 


159: Shi ; : tw The John Perkins, 13 F. Cas. No. 7,- 442; The Emblem, 8 F. Cas. No. 4,434, 

eae ee Sooak. 180 “Wea ge8,| 360 Lrev 18 F. Cas. No. 10,252, 3 Ware|2 Ware 68. 

Curry v. The Loch Goil, 6 F. Cas. No. | 87]. 49. The Mulhouse, 17 F. Cas. No. 

3,495 (in each case an award was 40. The Niels Nielson, 277 Fed.} 9,910. 

made). 164; The Ausable, 262 Fed. 783; The 50. The Fusilier, Brown. & L. 341, 
{a] Tllustration——The service of| Scout, 180 Fed. 628. 167 Reprint 391, 3 Moore P. C.N. S. 

a tug in pumping out a steam yacht, 41. The Ciudad de Reus, 176 Fed.| 51, 16 Reprint 19. See The Zephryus, 

moored in a harbor, which had filled} 02; The Annapolis, Lush. 355, 167| 1 W. Rob. 329, 166 Reprint 596 (where 

because of an open seacock and was} Reprint 150. the court said: “I cannot see any 

in a sinking condition. The Navis, 42. The Vandyck, 5 Aspin, 17 [aff sound distinction between the case of 


193 Fed. 843. 
As service of tug outside towage 
service see supra § 15 note 54 [a]. 
384. The Loyal, 204 Fed. 930, 123 
CCA 252. And see cases supra note 


1 PsD, 42). 
43. 
44, 


[a] Illustration.—Service of a tug [a] 
rendered in pumping out a lighter, 
which had sprung a leak, and thus 


saving her cargo. The Loyal, 204 Fed. 


See infra § 33. 


Post v. Jones, 19 How. (U. S.) 
150, 15 L. ed. 618; Jones v. The Rich- 


33 mond, 13 F. Cas. No. 7,492. 


Reason for rule.—The court 
emphasized the fact that a salvor 
could not take advantage of the diffi- 
culties of others to drive a bargain. 


a vessel salved by one set of salvors, 
and the crew by another, and a case 
in which the crew was rescued and no 
assistance whatever was rendered to 
the vessel’). Compare The Queen 
Mab, 3 Hagg. Adm. 242, 166 Reprint 
395 (where an award was made). 


51. Persons and property liable see 
infra §§ 83, 89. 

Several sets of salvors in general 
see infra §§ 77-79. 


930, 123 CCA 252 [aff 198 Fed. 591]. 

35. The Paul L. Bleakley, 146 Fed. 
570; Merritt, etc., Derrick, etc., Co. v. 
Morris, etc., Dredging Co., 137 Fed. 
780, 70 CCA 356 [rev 132 Fed. 154]. 

[a] Service not regarded as sal- 
vage service.—Raising a vessel sunk 
in shallow water, where there was no 
danger involved nor any extraordi- 
nary means required or employed. 
The Paul L. Bleakley, 146 Fed. 570; 
Merritt, etc., Derrick, etc., Co. v. Mor- 
ris, etc. Dredging Co., 137 Fed. 780, 70 
CCA 356 [rev 132 Fed. 154]. 

SG. eLheuWweeD. eb; 29h. Cas. No, 
17,306, 1 Hask. 236 (should be paid for 
on the basis of labor performed and 
services rendered). 


37. What is derelict see infra § 41. 


38. The Magnolia, 253 Fed. 400; 
The Pinmore, 121 Fed. 423; The Vila, 
63 Fed, 1017; The W. D. B., 29 F. Cas. 
No. 17,306, 1 Hask. 236; Merrill v. 
Fisher, 204 Mass. 600, 91 NE 132, 134 
AmSR 706, 17 AnnCas 937; Wallace 
v. Pujalte, 34 Philippine 511. See 
Baker v. Hoag, 7 N. Y. 555, 59 AmD 


Post v. Jones, 19 How. (U. S.) 150, 
15 L. ed. 618. 
45. Different sets of salvors in gen- 


eral see infra §§ 77-79. 


Liability of property or persons for 
life salvage see infra §§ 83, 89. 


46. Bass v. Five Negroes, 2 F. Cas. 
No. 1,093, Bee 201; The Mulhouse, 17 
CAS iN Oo9,0 10% 


47. The Shreveport, 42 F. (2d) 524; 
Commercial Towboat Co. v. The 
George W. Clyde, 80 Fed. 157; Baker 
Vu oThe, Tros,) 20 H. Cas. No. 783, 020: 
Phila. (Pa.) 223; The Emblem, 8 F. 
Cas. No. 4,434, 2 Ware 68; Lamar v. 
The Penelope, 14 F. Cas.” No. 8,007; 
The Mulhouse, 17 F. Cas. No. 9,910; 
Hart v. Seven Cases Specie, 2 Hawaii 
175; The Fusilier, Brown. & L. 341, 
167 Reprint 391, 3 Moore P. C..N. S. 
51, 16 Reprint 19 (recognizing rule); 
The Aid, 1 Hagg. Adm. 83, 166 Reprint 
30; The Johannes, Lush. 182, 167 Re- 
print 87; The Zephyrus, 1 W. Rob. 
329, 166 Reprint 596; The Coromandel, 
Swab. 205, 166 Reprint 1097. Compare 
Clayoquot Sound Canning Co., Ltd. v. 


62. Act Suly 1, 19.2 Gu wees aest. 
at L. 242 c 268 § 3); 46 USCA § 729. 


[a] “The purpose of the statute 
(1) was to place human life at least 
on a parity with property, and not 
leave weak human nature, when con- 
fronted with the choice of saving life 
or property, under the selfish stimu- 
lus of a desire to save property in- 
stead of life.” The Shreveport, 42 F. 
(2d) 524,537. (2) “The evident intent 
of the statute is to place human life 
and property on a par to excite inter- 
est of salvors to save life, as well as 
ship and cargo.” The Admiral Ev- 
ans, 286 Fed. 442, 443. (3) The stat- 
ute was intended “to stimulate, or ex- 
cite, at least as much effort to save 
human life as ordinarily would be 
spent in saving vessel or cargo.” In 
re St. Joseph-Chicago SS, Co., 262 Fed. 
boo, Doo: 


53. The Shreveport, 42 F. (2d) 524. 
: 54. The Admiral Evans, 286 Fed. 
42. 

55. The Admiral Evans, supra. 


‘ 


22 [56 C.J.] 


the statute,°® as is, according to some cases, service 
in saving life, rendered by persons acting independ- 
ently of those engaged in salving property.®’ The 
statute does not, however, warrant an award for 
saving life unless a salvage claim exists against the 
property,°* that is, unless during the emergency 
services were rendered which result in the saving 
of property.°® The statute has been construed as 
contemplating an emergency in which the persons 
rendering assistance are put to the choice of saving 
life or of saving property,®° and as having no ap- 
plication where there is no chance of saving the ves- 
sel or other property.° So in order that the service 
in saving life may be within the statute, such serv- 
ice must have been performed substantially at the 
time and while both lives and property were in dis- 
tress and danger of loss.°? So too the view has been 
taken that in order that the saving of life may be 
within the statute, the required salvage service in 
respect of property must be one of “pure salvage,” 
that is, must be rendered in the course of a voluntary 
adventure,®* and that the statute has no application 
where some time after the emergency the vessel after 
being wrecked during such emergency is salved by 
raising and righting pursuant to a contract.°* 


Peril. While a refusal of an award for saving 
life has apparently been made on the theory that it 
was not certain that a crew would have been lost if 
they had remained on board a vessel in distress,°° 
where such a crew was in great danger of death from 
exposure, it has been treated as a sufficient basis for 
regarding the service as a salvage service.°® 


[§ 28] (c) Engiish Statute.°7 In England an 
early statute recognized the saving of life as a 
salvage service,°® and the subsequent Merchant Ship- 
ping Act of 1854 in greater detail made the preserva- 
tion or saving of the lives of persons belonging to a 
ship or boat in distress a distinet ground of salvage 
reward,°® with priority over all other claims for sal- 
vage where the property is insufficient.*° The stat- 
ute as amended is found in the Merchant Shipping 
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[§§ 27-28 


Act of 1894.71 A tug boat may render life salvage 
service by towing life boats which are carrying per- 
sons from a stranded ship.*” . 

Peril. In respect of life salvage it is sufficient if 
there is danger in fact to persons on a vessel, or serl- 
ous apprehension of danger.’* 


Place of service. The Merchant Shipping Act of 
1854 was construed to give the admiralty court ju- 
risdiction over salvage of life only when the services 
were rendered in British waters, at least in the case 
of a foreign ship,’* but the Act of 1861 and the Mer- 
chant Shipping Act of 1894 include salvage for the 
saving of life from any British ship or boat wherever 
the service may have been rendered,’*® or from any 
foreign ship or boat where the services have been 
rendered either wholly or in part in British waters.7* 


Concurrent rescue of property. While the ne- 
cessity that some property shall be salved has been 
asserted, in order that an award for the saving of 
life may be made,*’ the existence of a salvage serv- 
ice was recognized where the salving vessel, after 
towing another vessel for a time, abandoned her and 
saved her crew, and such other vessel was rescued 
by other salvors.*8 : : 

Lives of particular persons. Under the Merchant 
Shipping Act of 1854, providing for reward for the 
saving of the lives of persons “belonging to” a ship 
or boat, the rescue of members of a crew who left 
a vessel without orders was regarded as within the 
statute where at the time the vessel was in serious 
danger.‘® So passengers were regarded as “per- 
sons belonging to” the ship within the meaning of 
such statute and a salvage service might be rendered 
in saving the lives of passengers.°° The Merchant. 
Shipping Act of 1894 provides for salvage for “sav- 
ing life from” vessels.8? 


Engaged tug. It seems that a tug which takes on 
board the master and erew of the vessel which has 
engaged such tug ordinarily does not thereby render 
a salvage service in respect of the lives of the mas- 
ter and crew.®? 


56. The Annie Lord, 251 Fed. 157. 
57. The Shreveport, 42 F. (2d) 524. 
Oh The Admiral Evans, 286 Fed. 


Saving of property as element of 
personal liability for life salvage see 
infra § 83. 

59. In re St. Joseph-Chicago SS. 
Co., 262 Fed. 535. 

60. In re St. 
Co., supra. 

Giz eli ore YSt: 
Co., supra. 

625 sinere St: 
Co., supra. 

63. In.re, St. 
Co., supra. 

64. In re St. 
Co., supra. 

65. The Gerbeviller, 34 F. (2d) 825. 

66. The Annie Lord, 251 Fed. 157. 

67. Persons and property liable see 
infra §§ 83, 89 

Several sets of salvors in general 
see infra §§ 77-79. 

GSin St. 9 &, 10) Vict. -c 99 .§ 19. 

[a] Statute construed and applied. 
—Silver Bullion, 2 Spinks 70, 164 Re- 
print 312. 

69. St. 17 & 18 Vict. ¢ 104 §§ 458, 
459. ° 


Joseph-Chicago SS. 
Joseph-Chicago SS. 
Joseph-Chicago SS. 
Joseph-Chicago SS. 


Joseph-Chicago SS. 


[a] Statute construed and applied. 
—The Hastern Monarch, Lush. 81, 167 
Reprint 43; The Coromandel, Swab. 
205, 166 Reprint 1097; The Bartley, 
Swab, 198, 166 Reprint 1093. 


[b]. Other cases in which right to 
award was recognized.—In re Five 
Steel Barges, 15 P. D. 142. 


70. See infra § 202. 

71. St. 57 & 58 Vict. c 60 § 544. 

72. The Suevic No. 1, [1908] P. 154. 
73. The Suevic No. 1, [1908] P. 154. 


[a] Danger imminent.—The [East- 
ern Monarch, Lush. 81, 167 Reprint 43. 


[b] Taking shipwrecked persons 
off an island where they were in no 
particular danger was not life salvage 
under the Merchants Shipping Act of 
1854. The Woosung, 3 Aspin. 50. 


74. The Johannes, Lush. 182, 167 
Reprint 87. 


75. St: 57% & 68 Vict. 7;e760) § 544; 
St. 24 & 25 Vict. c 10 § 9. 


76. St. 57 & 58 Vict. c 60 § 544; 
St. 24 & 25 Vict. c 10 § 9. 


[a] Statute construed and applied. 
—Where salvors rendered services in 
saving the lives of the crew of a for- 
eign ship which was in distress out- 
side British waters by taking them off 
the ship and bringing them to an Eng- 


lish port, the service rendered in sav- 
ing life was so rendered “in part’ in 
British waters, and that plaintiffs 
were therefore entitled to an award. 
The Pacific, [1898] P. 170; The Hein- 
dall, Young Adm. (N. S.) 132. ° But see 
Jorgensen v. Neptune Steam Fishing 
Co., 4 F. (Ct. Sess.) 992 (award re- 
fused). ‘ 


[b] Service not within British wa- 
ters.—Where a vessel which saved 
persons from a foreign vessel outside 
British waters and without entering 
British waters, transferred such per- 
sons to another boat, the service was 
not within the statute. The Willem 
Ill, L. R. 3 A. & BE. 487. 


77. In re Five Steel Barges, 15 P. 
D. 142 (recognizing rule); The Ren- 
DOES. BE Dy TS: 


Saving of property as element of 
personal liability for life salvage see 
infra § 83. 

78. The Hintracht, 2 Aspin. 198. 

79. The Cairo, L. R. 4 A. & E. 184. 

60. The Fusilier, 3 Moore P. C. N. 
S. 51, 16 Reprint 19. 

81. St. 57 & 58 Vict. c 60 § 544. 

$2.) / The Tarbert; = [192 bi MaP wes 
(where, however, it was not shown 


that the tug actually saved the lives 
of the master and crew). 


For later cases, developments and changes in the law see Annotations, same title and section number. 


iia ae a 


§§ 29-31] 


a? 


|§ 29] 3. Request for, and Acceptance of, Serv- 
ice®*—a. Necessity. A request for assistance is not 
always necessary in order that the service may be 
a salvage service.§4 7 


Acceptance. In general, a master in command and 
control of his vessel may refuse and reject salvage 
service,®> and no volunteer salvor can force on him, 
and be rewarded for, services which he forbids.’® 
So the owner of a vessel disabled or in distress has 
the right to refuse or accept any offers of assistance 
that may be made,§’ or to adopt his own measures 
for the preservation of his vessel;** and when he 
has provided means for her rescue, which, in his 
judgment, are adequate and effectual, he cannot be 
forced to accept offers of assistance.S® During the 
time that assistance is being rendered, the officers 
of a vessel in distress are ordinarily at liberty to de- 
termine when the assistance rendered should be ter- 
minated, and such assistance cannot be forced upon 
them beyond that point, if the vessel in distress is 
then in a position where nothing but the property 
rights of the owners of the vessel are at stake.°° The 
refusal of the master may be so palpably and so 
grossly wrong, however, as to amount to positive 
misconduct in reference to the claims of humanity, 
or the property interests of others, so as legally to 
justify intervention against his will,?? and, accord- 
ing to some eases, his refusal may not be material, 
if the services are rendered in such cireumstances 
that they should have been accepted.°? So services 
offered and rendered in a situation of danger, when 
no other adequate or reasonable means of assistance 
or protection exist, cannot be repudiated and termi- 
nated when the immediate danger has passed, so as 
to defeat a claim for salvage.** 


83. Request as basis for libel in| 123. 


SALVAGE 


See The Kangaroo, 


[56 C.J.] 23 


[§ 30] b. Form and Sufficiency. A request by the 
master may be express,®* or implied.°® So, also, an 
express acceptance of the services actually per- 
formed is not always a necessary element of a valid 
salvage claim;°* it is sufficient if the surrounding 
circumstances are such that, if any offer of service 
were made, any prudent man would have accepted.?? 
An implied acquiescence in, and ratification of, what 
was done may be sufficient.°* The acceptance of a 
line by a seaman, after a refusal by the master, will 
not, however, under ordinary circumstances, bind 
the vessel.°? 


Meaning of signal. In England, where there is 
doubt as to whether a particular signal was one call- 
ing for assistance, or for a pilot, the question is de- 
terminable from the state of the vessel at the time 
the signal was hoisted. 


Voluntary acceptance. When the master of a ves- 
sel, which is in danger, accepts a service, it is none 
the less a salvage service because some one, whose 
orders the master must obey, has ordered him to ac- 
cept,” or because the acceptance is under protest of 
the master of the salved vessel.* 


[§ 31] c. Effect.t A mere request for aid does 
not prevent the service rendered from being a salvage 
service, or reduce the claim merely to one for services 
rendered under a contract;° and persons who assist 
a vessel in distress, at the request of her master or 
owner, with no definite arrangement for compensa- 
tion, must ordinarily be paid as salvors.* The master 
of a vessel in a dangerous situation, after requesting 
assistance, will not be heard to object to the payment 
of salvage on the ground that such assistance was 
unnecessary." Where the services of a salvor vessel 
have been requested and accepted and she is able and 


Ako TSH] ees eae ie Emilie Galline, [1903] 


personam see infra § 205. 

84. Merritt, etc., Derrick, etc., Co. 
Wo Uees-.21+ UO. S. 611) 47 -SCt 663,71 
L. ed. 1232; The Emanuel Stavrou- 
dis, 23 F. (2d) 214; The Vandyck, 5 
PASE Vee ATe® tb). 4a 

85. The Urko Mendi, 216 Fed. 427; 
The Indian, 159 Fed. 20, 86 CCA 210; 
The Choteau, 9 Fed. 211, 4 Woods 71; 
New Harbor Protection Co. v. The 


Cliarles P. Chouteau, 5 Fed. 463; The 
Susan, 23 W OAS aNOy sls,050c8 Che 
Yucatan, 30 F. Cas. No. 18,194. See 


The Lighter P. R..R. No: 250, 209 
Fed, 493 (apparently recognizing 
rule); Baltimore, etc., R. Co. v. The 
Holland, 44 Fed. 362 (where, how- 
ever, it did not appear that a tug 
rendered service in opposition to the 
direction of the officer in charge of 
the salved vessel). 


86. Merritt, ete., Derrick, etc., Co. 
we We S274 UW. S..611, 47 SCt 663, 71 
L. ed. 1232; The Richmond, 219 Fed. 
714, 1356 CCA 386 [rev 209 Fed. 4881; 
The Susan, 23 F. Cas. No. 13,630; 
Spaulding v. Alaska Commercial Co., 
1 Alaska 497. See The Marechal Su- 
ehets shi9tt Wives 15. The Mareuerite 
Molinos, [1903] P. 160 (in both cases 
salvage claims were denied). And see 
cases supra note 85, 


87. Spreckels v. 


Fed. 647. 
88. Spreckels v. California, supra. 
89. Spreckels v. California, supra. 
90. The Ragnarok, 158 Fed. 694. 
91. The Pohatcong, 77 Fed. 996. 


See The Susan, 23 F. Cas. No. 13,630; 
The Yucatan, 30 F. Cas. No. 18,194 
(both cases apparently recognizing 
rule). 

92. The Huttonwood, 262 Fed. 452; 
The Auguste Legembre, [1902] P. 


California, 45 


327 (apparently recognizing rule). 


[a] Rule applied where, after the 
services of several tugs had been 
accepted, one of such tugs took an- 
other tug, the offer of which had 
previously been refused by the dis- 
abled vessel, and it subsequently ap- 
peared that the services of such oth- 
er tug were not absolutely necessary. 


ioe Auguste Legembre, [1902] P. 
93. The Ragnarok, 158 Fed. 694. 
94. Atlantic Refining Co. v. Mer- 


ritt, ete., Derrick, etc., Co., 300 Fed. 
901 [certiorari den 266 U. S. 621 
mem, 45 SCt 100 mem, 69 L. ed. 472 
mem]. 

95. Atlantic Refining Co. v. Mer- 
ritt, etc.,. Derrick, etc., Co., supra. 


[a] Authority, and implied re- 
quest.—Circumstances were such as 
to give the master of a wrecked ship 
all authority necessary for protection 
and preservation of the wrecked car- 
go, and to show an implied request 
that a diver perform services, At- 
lantic Refining Co. v. Merritt, ete., 
Derrick, ete., Co., 300 Fed. 901 [cer- 
tiorari den 266 U. S. 621, 45 SCt 100, 
69 L. ed. 472]. 


96. Merritt, etc., Derrick, ete., Co. 
ve U.S 274 U. S.0612) 47 SCt 663,071 
L. ed. 1232; The Emanuel Stavroudis, 
2a. Ged) ashe The Vandsck, 6 BP: BD. 
42 [aff 5 Aspin. 17]; The Annapolis, 
Lush, 355, 167 Reprint 150. 


97. Merritt, etc., Derrick, etc., Co. 
Vou. i834 274 0..S..614, 47. SCt 663; 71 Li: 
ed. 1232; The Vandyck, 7 P. D. 42 [aff 
5 Aspin. 17]; The Annapolis, Lush. 
355, 167 Reprint 150. 


[a] Conditions not such as to 
show that offer should have been ac- 


98. The Emanuel 
BF. (2d) 214. 
99. The Pohatcong, 77 Fed. 996. 


1. The Little Joe, Lush. 88, 167 
ormsot 46; The Dosseitei, 10 Jur. 


Stavroudis, 23 


2. The Kangaroo, [1918] P. 327. 


[a] Rule applied in a case in 
which it was alleged that assistance 
to a vessel under convoy during the 
World War was accepted in obedi- 
ence to orders of the commanding of- 
ficer of the escort. The Kangaroo, 
PUSS Ses 32.7. 


3. The Kangaroo, supra. 


4. Effect of request in the absence 
of beneficial services see infra § 35. 


5. The S. C. Scheak, 158 Fed. 54, 
85 CCA 384; The R. R. Rhodes v. 
Fay, 82 Fed. 751, 27 CCA 258; The 
Independence, 13 F. Cas. No. 7,014, 2 
Curt. 350. 


Effect of contract in general see 
supra § 8. 

6. The S. A. Rudolph, 39 Fed. 331 
(implied request); The Sterling, 20 
Fed. 751;,. The Louisa Jane; : 
Cas. No. 8,532, 2 Lowell 295; 
chester Liners, Ltd. v. U. S., 58 Ct. 
Cl. 449. See Creevy_v. Cummings, 3 
La. Ann. 163, 48 AmD 444. 


7 Stone v. The Jewell, 41 
103; 


Fed. 
Gibson v. The Alice Clark, 39 


Fed. 621; The Huntsville, 12 F. Cas. 
No. 6,916; The James T. Abbott, 13 
BY. Cas.) No. 7,202, 2. Spralve wil 0x: 


Phillips v. The United States, 19 F. 
Cas. No. 11,107; Sanderson v. The 
Ann Johnson, 21 F. Cas. No. 12,297a; 
The Racer, 2 Aspin. 317; The Little 
Joe, Lush. 88, 167 Reprint 46; The 
Otto Hermann, 33 L.-J. Adm. 189. 


24 [56 C.J.] 
willing to do everything that is necessary to com- 
plete the salvage, but is dismissed or superseded for 
reasons of convenience or economy on the part of the 
vessel in distress, the services rendered are salvage 
services® and should be rewarded to the same extent 
and in the same degree as though the service were 
completed, having regard to the risks actually en- 
countered and to the time and expense incurred.°® 
An acceptance of service induced by fraudulent mis- 
representation is in general ineffective;1° and where 
the master has by misrepresentations wrongfully 
been induced to accept the service which the owner 
has previously refused, such service may not be re- 
garded as a salvage service.1t A different rule ap- 
plies, however, where the person who furnishes the 
service is not chargeable with fraud, although the 
service is accepted under a mistake of fact;*? and 
where services which benefited a vessel were accepted 
because of the misrepresentations of a third person, 
the view was taken that, while the services could 
not be made the basis of a salvage claim,‘® since the 
persons who rendered the services had acted in good 
faith, and the vessel had probably been benefited by 
such services, such persons were entitled to compen- 
sation on the theory of quantum meruit.'* 


Effect of signal of distress. The fact that a vessel 
has a signal of distress flying is immaterial, where 


8. The Manchester Brigade, 276 


Fed. 410. ful, afl IDs” BS 
{a] If the master has requested fot). Pp. 


assistance by a signal of distress, or 
ctherwise, and salvors have incurred 
danger, expense, or labor in compli- 
ance with such request, and their aid 
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Onofre, ieee A, €. 246: 
The Killeena, (124 
Pie The Marechal Suchet, 
1 (where certain salvage 
claims were denied). 


Seto ee ee Gleniffer, 


[§§ 31-33 


those in charge of the vessel which offers assistance 
know at the time that the vessel flying such signal 
does not need assistance.'® 


[§ 32] BE. Beneficial Result of Services—i. In 
General. Subject to certain apparent qualifications 
in respect of services rendered pursuant to request, 
engagement, or contract,!® the general rule is that 
an indispensable ingredient of a salvage claim is 
that the service rendered shall have contributed im- 
mediately to the rescue or preservation of the prop- 
erty in peril;!7 and exertions, however meritorious, 
which have not been successful in any degree, can- 
not receive salvage reward.1® A service is not the 
less a salvage service, however, because the vessel 
to which aid was rendered might have escaped from 
her peril unaided.t® 

Service to requisitioned vessel. The owner of a 
vessel which was rescued from probable destruction 
while in the possession of a sovereign government 
under requisition may not properly assert a want of 
benefit, where by the salvage service the vessel was 
ultimately restored. to the owners, while if she had 
been destroyed, the owners would have held only a 
claim against such government for the value of the 
vessel.?° 


[§ 33] 2. Indirect Benefit. While it is not nec- — 
essary that the service should be applied directly to 


The Cheer- ] Cas. No. 12,220, Brown Adm. 68; The 
Melanie v. The San Onofre, [1925] A. 
C. 246; The Chetah, L. R. 2 P. C. 205, 
5 Moore CS NaS aiGss ié. ‘Reprint 
520; The Tarbert, [1921] BP. 37257 Ehe 
Hintracht, 2 Aspin. UOS* ih The Ranger, 

Jur. 119; The Edward Hawkins, 
Lush. 515, 167 Reprint 235, 15 Moore 


3 Can: Exch. 


has then been refused, it seems they 
have a right to some compensation, 
at least if the vessel ultimately comes 
to a place of safety. The Susan, 23 
F. Cas. No. 18,630. See The Urko 
Mendi, 216 Fed, 427. 


9. See infra § 137. 


10. The Pocomoke, 173 Fed. 94. 
11. The Trinidad, 10 F. (2d) 849. 
12. The Devonian, 150 Fed. 831. 
13. The Olympia, 181 Fed. 187. 
14. The Olympia, supra. 


15. The Pocomoke, 173 Fed. 94. 
16. See infra § 35. 


17. U. S.—The Blackwall, 10 Wall. 
1, 19 L. ed. 870; Talbot v. Seeman, 1 
Cranch Hey 2 doedee tp. 4 Dall. 34, 


Te ed) 730 (recognizing rule); The 
Menominee, 300 Fed. 464; The Ad- 
miral Evans, 286 Fed. 442; The Ala- 


280 Fed. 738 [mod on other 
grounds 288 Fed. 170]; The New 
Aven we LOOM eda io See i Nhe iS C, 
Schenk, 158 Fed. 54, 85 CCA 384; Al- 
exander v. Car Floats Nos. WeaS, wane Oe 
64 Fed. 387; Atlantic Coast’ Steam- 
boat Co. v. The Golden Gate, 57 Fed. 
661; The Brabo, 33 Fed. 884; Ander- 
son v. The Edam, 13 Fed. 135; The 
Alabamian, 1 F. Cas. No. 128; Bre- 
voor v. The Fair American, 4 F. Cas. 
No. 1,847, 1 Pet. Adm. 87; Emerson 
v. The Pandora, 8 F. Cas. No. 4,442, 
1 Newb. Adm. 438; The John Wurts, 
13 F. Cas. No. 7,434, Olcott 462; The 
Whitaker, 29 KH. Cas. No. 17,525, 1 
Sprague 282; Bryan v. U. S., 6 Ct. 
Cl. 128. See Brevoor v. The Fair 
American, 4 F. Cas. No. 1,847, 1 Pet. 
Adm. 87 (holding that salvage can 
be allowed only in respect of goods 
actually delivered by the salvors). 


Philippine.—Erlanger v. Swedish 
Bast Asiatic Co., 34 Philippine 178 
fate 4s Uae see o2ls 39 Set, 180,163 
L. ed. 399] (recognizing rule). 


Eng.—The Melanie v. The 


bama, 


San 


Ont.—Shipman v. Morrell, 19 Ont 


WN. 1382. See Inter-Island Steam 
Nav. Co., Ltd. v.; The Halcyon, 4 
Hawaii Fed. 640 [mod on _ other 


grounds 239 Fed. 840, 152 CCA 626]. 


[a] Sending information (1) for 
the purpose of having assistance 
sent to a vessel in distress may not 
be made the basis of a salvage claim, 
where the information had already 
been received from another source. 
The Loch Garve, 3 Hawaii Fed. 372 
[mod on other grounds 182 Fed. 519, 
105 CCA 57]: The Marguerite Moli- 
nos, [1903], Pi 1603 (2) The mere 
sending of a telegram to the effect 
that a vessel is in distress to persons 
who are already aware of the fact 
and are preparing to send to her as- 
sistance does not entitle the sender 
to salvage remuneration. The Mar- 
guerite Molinos, [1903] P. 160. 


[b] On recapture of neutral from 
belligerent (1) no salvage is due, 
since the neutral receives no benefit 
from recapture. Talbot v. Seeman, 1 
Cranch (US). 12) bed 15, 4 Dali: 
34, 1 L. ed. 730. (2) Where there is 
danger of condemnation see supra § 
18. 


[c] Incompetent person who act- 
ed as pilot was not entitled to an 
award where he did no good. The 
Branken Moor, 3 Hagg. Adm. 375, 166 
Reprint 444. 


1S) nes Wien. omiths ty, sey (Cad) 
607% - Lincoln SS-b Line. wil Se Tek: 
(2d) 886; Dorrington y. Detroit, 223 
Fed. 232, 138 CCA 474; The Myrtle 
Tunnel, 146 Fed. 324; Atlantic Coast 
Steamboat Co. v. The Golden Gate, 
57 Fed. 661; The Queen of the Pa- 
cific, 21 Fed. 459; The Algitha, 17 
Fed. 551; Clarke v. The Dodge Healy, 
5 FW. Casi No, 2,849, 4 Wash. ©. C. 651; 
Curry_v. The Loch Goil, 6 F. Cas. No. 
3,495; The Huntsville, 12 F. Cas. No. 
6,916; Montgomery v. The T. P. 
Leathers, 17 F. Cas. No. 9,736, Newb. 
Adm. 421; The Sailor’s Bride, 21 F. 


P. C. 486, 15 Reprint 578; The Zephy- 
1 W. Rob. 329, 166 Reprint 596; 
.. 1 Spinks 63, 164 Reprint 
The India, 1 W. Rob. 406, 166 
Reprint 625. Compare The Ranger, 
9 Jur... 119 (circumstances may jus- 
tify the court in directing the ex- 
penses of parties attempting to ren- 
der a service to be paid by the ship 
which had been in danger); The Mag- 
dalen,, 31 lL. J. Adm.c 22 (award cov- 
ering expenses). 


[e] When dina bled. vessel is left 
in same plight as when found, no 
salvage can be recovered. The City 
of Puebla, 153 Fed. 925; Atlantic 
Coast Steamboat Co. v. The Golden 
Gate, 57 Fed. 661; The Algitha, 17 
Fed. 551; The Cheerful, 11 P. D. 3; 
ae India, 1 W. Rob. 406, 166 Reprint 

Ds 

[b] Attempt to assist stranded 
vessel.—(1) Salvage compensation 
will not be awarded, in the absence 
of an engagement, for a mere attempt 
to assist a stranded vessel which pro- 
duced no result (The Loch Garve, 182 
Fed. 519, 105 CCA 57 [mod on other 
grounds 3 Hawaii Fed. 372]), (2) 
especially where such attempt was 
almost instantly followed by a de- 
sertion of the vessel in distress, with- 
out warning or necessity, while the 
weather was good (The Loch Garve, 
supra). 

19. Evans v. The Chiles: 8 Hearse 
No. 4,556, 1 Newb. Adm. 329; McGin- 
nis) Va The Pontiac, 16 F. ‘Cas. No. 
8,801, 5 MeLean 359, Newb. Adm. 130; 


The Mary E. Long, 14 Phila. (Pa.) 
598. 
{a] Derelict.—The fact that a 


derelict vessel might have been saved 
without the interposition of the sal- 
vors cannot deprive the salvors of all 
claim for salvage. Holmes v.. The 
Joseph C. Griggs, 12 F. Cas. No. 6,640, 
1 Ben. 81. 


20. The Meandros, [1925] P. 61. 


For later cases, deveiopments and changes in the law see Annotations, same title and section number, 


§§ 33-35] 


the salved property,?! in general, service to one ves- 
sel cannot be made the basis of a claim of salvage 
service to another vessel which is only indirectly or 
incidentally benefited,?? as, for example, where one 
of two vessels, which have fouled, is indirectly bene- 
fited by the removal of the other vessel,?* or where 
a vessel afire, to which salvage services are being 
rendered, is, in the operation of such services, towed 
away from a second vessel, in whose vicinity she 
has been lying;?* and a like ‘rule applies where prop- 
erty on shore is afire and services rendered in ex- 
tinguishing and confining the fire may have prevent- 
ed injury to a vessel, in the absence of any request 
for, or acceptance of, the service.?* So, also, there is 
no salvage service merely because a vessel in perform- 
ing an act done primarily for her own benefit, in- 


26 


eidentally benefits another vessel.” 


[§ 34] 3. Partial Success or Contribution to Res- 
cue or Salving.2* It is not essential that the services 
rendered should have been entirely sueccessful,?* or 
that a particular service should be the sole cause of 
the rescue.2® So a service is not the less a salvage 
service because the salvor was compelled by pru- 
dence or necessity to discontinue his assistance and 
leave the final rescue to others;*° and services which, 
before completion, are interrupted through no fault 
of those rendering such services, and which contrib- 
ute to the ultimate rescue or safety of the salved 
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property, may be regarded as a salvage service en- 
titling those who rendered the services so interrupted 
to salvage remuneration.*! Services which rescue 
a vessel from one danger, but finally leave her in a 
position of as great, or nearly as great, danger, al- 
though of another kind, do not, however, contribute 
to the ultimate success, and do not entitle to salvage 
reward;*? and the mere fact that the claimant has 
taken the vessel to a position or spot where the ulti- 
mate salvor has found her, does not of itself show 
that the taking to that spot was a contribution to 
the ultimate success.?? 


[§ 35] 4. Service Rendered Pursuant to Request, 
Engagement, or Contract. In some cases a distinc-~ 
tion has been made between volunteer salvors and 
those who are engaged to assist a vessel in distress, 
in respect of the necessity for a beneficial result of 
services rendered;** salvors who volunteer go out at 
their own risk for the chance of earning reward, and 
if not successful they are entitled to nothing,®® while 
persons who are engaged to give assistance to a ship 
in distress may be compensated according to their 
efforts, although the vessel receives no benefit from 
such efforts if the vessel is otherwise saved.*® So if 
a person is employed to do a certain thing and does 
it, and the property is ultimately saved, he may claim 
an award, although the thing which he does actually 
produces no good effect,®” as, for example, where a 


21. See supra § 7. 


22. Merritt, etc., Derrick, etc., Co. 
vy, U. S., 274 U. S..611,-47 SCt 663, 71 
L. ed. 1232; The San Cristobal, 215 
Fed. 615 [aff 230 Fed. 599, 144 CCA 
653 (certiorari den sub nom. Mobile 
Towing, etc., Co. v. The San Cristobal, 
245 U. S. 644 mem, 38 SCt 8 mem, 62 
L. ed. 628 mem)]; The City of Co- 
lumbia, 56 Fed. 252; The Annapolis, 
Lush. 355, 167 Reprint 150. See The 
Vandyck, 5 Aspin. 17 [aff 7 P. D. 42] 
(apparently recognizing rule). 

23. The Annapolis, Lush. 355, 167 
Reprint 150. 

{a]_ Rule applied where the serv- 
ice relied on as a salvage service was 
that of tugs which, when the fouling 
occurred, were towing the vessel that 


they subsequently dragged _ clear. 
The Emilie Galline, [1903] P. 106. 
24. The City of Columbia, 56 Fed. 
252; The Thomas Hilyard, 55 Fed. 
1015. 
25. Merritt, etc., Derrick, etc., Co. 


Wau s:, 204 U.S, 611, 47 SCt. 663, 71 
L. ed. 1232. 

[a] Tlustrations.—(1) Salvage 
was not allowed for incidental aid to 
a vessel, resulting from extinguishing 
fire on an adjoining pier, without re- 
quest or acceptance of service. Mer- 
ritt, etc., Derrick, etc., Co. v. U.'S., 
a4 Us S.n0 ll, 47°) SCt) 663, 71) da. ed, 
1232. (2) A vessel lying in dry-dock 
was not liable for salvage because of 
services rendered by tugs to a saw- 
mill on the shore that was afire, which 
services were not rendered with any 
reference to the _ vessel. The San 
Cristobal, 230 Fed. 599, 144 CCA 653 
[aff 215 Fed. 615 (certiorari den sub 
nom. Mobile Towing, etc., Co. v. The 
San Cristobal, 245 U. S. 644 mem, 38 
SCt 8 mem, 62 L. ed. 528 mem) ]. 


26. The Yaye Maru, 265 Fed. 850 
[mod on other grounds 274 Fed. 195 
(certiorari den sub nom. Strick Line, 
mtd. v. Suna, 257 U. S..638' mem, 42 
Sct 50 mem, 66 L. ed. 410 mem) ]; 
Guindon v. Cargoes Canal Boats Ze- 
nith, etc., 197 Fed. 227. 

27. Failure to complete service as 
ground for forfeiture of right to sal- 
vage see infra § 99. 


Several sets of salvors in general 


see infra §§ 77-79. 
28. The Alcazar, 

I. W. Nicholas, 147 Fed. ° 793; 

Hermione, [1922] P. 162. 


29. The Santa Rosa, 5 F. (2d) 478 
[aff 295 Fed. 350]; Guindon v. Car- 
goes Canal Boats Zenith, etc., 197 Fed. 
227; The Loch Garve, 182 Fed. 519, 
105 CCA 57 [mod on other grounds 3 
Hawaii Fed. 372]; Muntz v. Raft of 
Timber, 15 Fed. 555, 4 Woods 197; 
The Melanie v. The, San Onofre, 
[1925]--Ace G., 24635 \The--Kangaroo, 
[1918] P. 327; The Atlas, Lush. 518, 
167 Reprint 235, 15 Moore P. C. 329; 
15 Reprint 519; Shipman v. Morrell, 
19 OntWN 132. See The Rosalie, 1 
Spinks 188, 164 Reprint 109 (where 
the service was treated as a salvage 
service). 


227 Fed. 633; The 
The 


30. U: S. v. Alexander, 5 F: (2d) 
230; The Henry Steers, Jr., 110 Fed. 
578; The Strathnevis, 76 Fed. 855; 


The Jonge Bastiaan, 5 C. Rob. 322, 165 
Reprint 791. And see cases infra §§ 
LG ES 

31. Lincoln SS. Line v. U. S., 7 F. 
(2d) 886 (recognizing rule); The 
Annie Lord, 251 Fed. 157; The Alca- 
zar, 227 Fed. 633; Manchester Liners, 
Ltd. v. U. S., 53 Ct. Cl. 449;. The Me- 
lanie v. The San Onofre, [1925] A. C. 
246 (recognizing rule); The August 
Korff, [1903] P. 166; The Camellia, 9 
P)) D. (27; “The-Killeena, 6 P. BD. ‘193; 
The Atlas, Lush. 518, 167 Reprint 235; 
The E. U., 1 Spinks 638, 164 Reprint 
37. 

[a] Greater comparative safety.— 
The rule that services which have 
contributed to the ultimate safety of 
a vessel, if interrupted before com- 
pletion, without fault of the salvor, 
are entitled to some remuneration, is 
applicable to a case where the vessel 
is brought into a position of greater 
comparative safety than that in 
which she was when she asked for 
assistance or the assistance was com- 


menced. The Alcazar, 227 Fed. 633; 
The Strathnevis, 76 Fed. 855; Man- 
chester Miners, piuctds veg sUskS., 53 .Ct, 


Cl. 449; The Camellia, 9 P..D. 27. 


[b] No contribution to successful 
outcome shown.—Lincoln SS. Line v. 
U. S., 7 F. (2d) 886. 


32. The Melanie v. The San Ono- 
fre, [21925] A. Ce 246. 


[a] Rule applied where, after a 
collision between certain boats, one 
towed the other until they both went 
aground, and the vessel in distress 
later floated and was taken to a place 
of safety by a third vessel. The Me- 
iente v. The San Onofre, [1925] A. C. 


33. The Melanie v. The San Ono- 
fre, supra. See The Cheerful, 11 P. D. 
3 (where an award was refused); 
The Emtrachl, 2 Aspin. 198 (appar- 
ently recognizing rule). 

34 The Sabine, 101 U. S. 384, 25 
L. ed. 982; The Undaunted, Lush. 90, 
167 Reprint 47. 

35. The Sabine, 101 U. S. 384, 25 
L. ed. 982; The Undaunted, Lush. 90, 
167 Reprint 47. And see cases supra 
§ 32 notes 17, 18. 


36. The Sabine, 101 U. S. 384, 25 
L. ed. 982; The Hlmbank, 69 Fed. 104, 
16 CCA 164;° Wilmington Transport 
Co. v. The Old Kensington, 39 Fed. 496 
[quot Pacific Mail SS. Co. v. Commer- 
cial Pac. Cable Co., 173 Fed. 28, 34, 97 
CCA 346] (recognizing rule); The 
Marechal Suchet, [1911]. P. 1; The 
Nellie, 2 Aspin. 142; The Undaunted, 
Lush. 90, 167 Reprint 47. 


[a] Performance rendered impos- 
sible by act of God.—Attempted per- 
formance has been rewarded where 
performance was rendered impossible 
by an act of God. The Undaunted, 
Lush. 90, 167 Reprint 47. 


37. The Stiklestad, [1926] P. 205 
[ati 43,0. E.R. Tesi hen Darbes, 
[1921] P. 372 (recognizing rule); The 
Dart, 8 Aspin. 481. See Lincoln SS. 
Line v. U. S., 7 F. (2d) 886 (dictum); 
The Parisian, 264 Fed. 511 [certiorari 
den sub nom. Stancil v. Leyland, 253 
U. S. 491, 40 SCt 584, 64 L. ed. 1028] 
(where, however, the view was taken 
that the compensation should be lim- 
ited to what the services were rea- 
sonably worth, without any allowance 
in the nature of a reward); McGinnis 
v. The Pontiac, 16 F. Cas. No. 8,801, 
5 McLean 359, Newb. Adm. 130 (hold- 
ing that the fact that the exertions 
of a person employed as temporary 
master, in an emergency, did not save 
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vessel agrees to tow another vessel to a place of safe- 
ty, if possible, or to do her best so to tow such other 
vessel,*® the theory or principle on which compensa- 
tion is awarded being, according to some eases, dif- 
ferent from that on which a technical salvage award 
is made,®® although in other cases the award is re- 
ferred to as a salvage award.*®? While a mere re- 
sponse to a general request or signal for assistance 
may not, it seems, in every case ‘be made the basis 
of a claim for compensation if no beneficial service 
is rendered,‘ and it has been held that a request for 
aid by a vessel in’ distress dces not authorize com- 
pensation unless the aid rendered is helpful in the 
final saving of property,*? there are cases which ap- 
parently have recognized the right of one, who acts 
pursuant to a request or signal for assistance, to 
compensation, according to the circumstances of the 
ease, although he is unsuccessful, if the property is 
not lost, or is otherwise saved, #5 as, for example, 
where the giving of the contemplated assistance was' 
rendered impossible by the occurrence of an accident 
incident to the attempt, which disabled the salving 
vessel and which was not due to any fault of the 
salvors.44 If a salvor is employed to complete a 
salvage service which, through no fault on his part, 
he fails to do, but still renders beneficial service, he 
is entitled to a salvage reward.*® According to a 
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recent case, service rendered pursuant to a request 
of a duly authorized representative of a vessel in 
distress may constitute a salvage service, although 
the real purpose of the service is not to save the ves- 
sel but to save annoyance to other vessels.** So the 
performance of a valid contract to pay in any event** 
entitles the person who so performs to compensation, 
regardless of the success of his efforts.4® If, how- 
ever, a salvor is engaged to do a specified thing and 
does not do it, and, while making strenuous exertions, 
does no good at all, he is not entitled to any award.*° 
So, also, even though there is a request or employ- 
ment, when it is manifest that the property in peril 
must be wholly saved or lost, compensation depends 
upon the contingency of success,>° and where salvage 
operations are undertaken under a “no eure no pay” 
agreement, no compensation may be awarded where 
the efforts put forth are entirely unsuccessful;°* 
although damages as for breach of contract may be 
recovered where performance has been prevented 
by breach of the agreement on the part of those 
owning or controlling the vessel to which the service 
was to be rendered.°? 

[§ 36] 5. Life Salvage. The right to compensa- 
tion under the English statute as to life salvage®* 


does not depend on a resultant benefit to the vessel 
or cargo by the saving of life.°4 ; 


IV. PROPERTY SUBJECT TO SALVAGE®® 


[By WiturAmM G. Bannon] 


[§ 37] A. In General. In England it has been laid 
down that a ship or vessel, with her apparel and ear- 
go, and flotsam, jetsam, and ligan, which have formed 
part of one or the other of these, are subjects of 
salvage;°® but apart from life salvage, salvage ts 
by the maritime law confined to ship, apparel, and 
cargo, or what has formed part of these, and to 
the boat, but she was saved by natu- 


ral causes, will not affect his right to 
salvage, where he encountered the 


Bride, 


21 F. Cas. 
Adm. 68 (if an effort be made in good 
faith with means believed to be ade- 


freight which was being earned by earriage of car- 
go.°* The supreme court of the United States has 
used what is apparently somewhat broader language 
in a statement confining salvage to ships and vessels 
and their cargoes, or those things which have been 
committed to, or lost in, the sea or its branches, or 


other public navigable waters, and have been found 
No. 12,220, Brown] pensate her for the loss she had sus- 
tained. The Maude, 3 Aspin. 338. 

46. 


danger, and did all he could under the 
circumstances). 


[a] Rule applied where a particu- 
Jar vessel was asked by wireless by a 
vessel in distress to come to the lat- 
ter’s assistance and actually did so, 
although no particular benefit result- 


ed. The Stiklestad, [1926] P. 205 
[app dism 43 T. L. R. 118]. 

38. The August Korff, [1903] P. 
166; The Lepanto, [1892] P. 122; The 
Benlarig, 14 P. D. 3. 

39. The August Korff, [1903] P. 
166; The Lepanto, [1892] P. 122; The 


Benlarig, 14 P. D. 3. See The Melanie 
v. The San Onofre, [1925] A. C. 246 
(per Viscount Cave, L. C.). 


40. See cases passim supra notes 
37, 38. 
41. The Stiklestad, 


[1926] P. 205 
[app dism 43 T. L. R. 118]. 


42. The Henry Steers, Jr., 110 Fed. 
578. 

43. The Melphoméne, L. R. 4 A. & 
E. 129; The Helvetia, 8 Aspin. 26: 
note; The Cambrian, 8 Aspin. 263. 


See The Richmond, 219 Fed. 714, 135 
CCA 386 (where, however, any right 
to an award was forfeited for mis- 
conduct); The Flottbek, 118 Fed. 954, 
55 CCA 448 (where an award was 
made); Wilmington v. The Old Ken- 
sington, 39 Fed. 496 [quot Pacific Mail 
SS. Co. v. Commercial Pac. Cable Co., 
173 Fed: 28, 34, 97 CCA 346] (appar- 
ently recognizing rule); The Sailor’s 


quate, the salvor may recover some- 
thing in the nature of a quantum mer- 
uit, although his efforts are unsuc- 
cessful). Compare The Nord Alexis, 
273 Fed. 160 [certiorari den sub nom. 
Morse Dry Dock, etc., Co. v. The Nord 
Alexis, 257 U. S. 6835 mem, 42 SCt 48 
mem, 66 L. ed. 409 mem]. 


Effect of dismissal by master after 
request see supra § 31 


44. Atlantic Transport Co. v. U. S., 
42 F. (2d) 588. 


45. a Ther yiestia; » LUSIOI) see aoSy 
The Germania, [1904] P. 131; The 
Astecs, 21 L. TF. Rep. N. S..797. See 


The Bayamo, 171 Fed. 65, 96 CCA 1, 17 
AnnCas 1156 [certiorari den sub nom. 
Jacksonville Towing, ete., Co. v. Tne 
Bayonne, 215 U. S. 606 mem, 30 SCt 
407 mem, 54 L. ed. 346 mem]; The 
Ella, 48 Fed. 569; The Nellie, 2 Aspin. 
142 (in each case award was made). 


[a] Services refused after engage- 
ment.—When a ship was engaged to 
render assistance to another ship in 
distress, without any fixed sum being 
agreed upon, and did remain by ready 
to give assistance, she could not be 
deprived of her right to reward by 
reason of a third vessel’s offering and 
being engaged to tow for a less sum 
than the first mentioned ship was 
willing to accept, and such first men- 
tioned ship was entitled to recover a 
fair sum which would remunerate her 
for the services rendered, and com- 


Canadian Govt. Merchant Mar., 
Ltd. Vanishes Bea (ads OOS 


_ [a] Bule applied where the saly- 
ing vessel towed a vessel on fire out 
of the fairway of a harbor and beach- 
ed her, in order to prevent her sink- 
ing in the fairway and thus obstruct- 
ing navigation. Canadian Govt. Mer- 
chant Mar., Ltd. v. U. S., 7 F. (2d) 69. 

47. HEifect of such contract on na- 
ture of service see supra § 8. 


48. The Parisian, 264 Fed. 511 
[certiorari den sub nom. Stancil v- 
Leyland, 253 U. S. 491 mem, 40 SCt 
584 mem, 64 L. ed. 1028 mem]. 


49. The Dart, 8 Aspin. 481; 
Tarbert, [1922] Po 32: 
16) Da Re US. 

50. The Queen of the Pacific, 
Fed. 459 [aff 25 Fed. 610]. 


The 
The Kilmaho, 
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51. The Maggie Todd, 282 Fed. 890. 
52. See infra § 111. 
53. Statutory provision for life 


salvage in general see supra §§ 27, 
28. 


54 The Fusilier, Brown. & L. ane 
N 


167 Reprint 391, 3 Moore P. C, 
51, 16 Reprint 19. 
55. Persons and property liable for 
salvage service see infra §§ 80-90. 
56. Wells v. The Gas Float Whit- 
Mors 2, [1897] A. C. 337 Laff 1896} 


57. Wells v. The Gas Float Whit- 
ton No. 2, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


a 
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§§ 37-39] 


and ‘reseued;°§ and in other cases in the United 
States, it has been broadly asserted, specifically or 
in substance, that the test as to what is the subject 
of salvage is no longer whether it is a vessel engaged 
in commerce or its cargo or furniture, but whether 
the thing saved is a movable thing, possessing the 
attributes of property, susceptible of being lost and 
saved in places within the local jurisdiction of ad- 
miralty.>® 


[§ 38] B. Vessels and Ships.°° While no struc- 
ture that is not a ship or a vessel is a subject of sal- 
vage,®! the term “ship” or “vessel,” as used in this 
connection, is generally given a broad construction®? 
to include all structures designed for navigation and 
transportation,®® or capable of being used in com- 
merce and navigation.°* The vessel or ship need not 
have motive power,®® nor is it necessary that it 
should be used in trade or commeree.** So, also, 
the fact that a vessel is temporarily so situated as 
not to be capable of use in transportation or com- 
merce does not of itself prevent such vessel from 
being subject to salvage,®’ although there is appar- 
ently authority for the view that a wrecked vessel 
which for a long period has been withdrawn from 
commerce and has rested on the shore above high- 
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United States salvage has been allowed in respect of 
services to a man-of-war,®® to an army transport,’° 
to a lightship equipped with masts,*+ and to vessels 
owned by a government-owned corporation.*? In 
England, however, it has been held that a gas float 
moored in a river to give light to vessels is not sub- 
ject to salvage.7? 


Taking from enemy. In the United States, under 
early statutes regulating salvage on recapture, it 
was held that a former American vessel recaptured 
from the enemy after condemnation and sale to an 
enemy was not the subject of salvage;7* nor was a 
vessel which had come into the possession of the 
enemy otherwise than by capture.*® 


[§ 39] C. Particular Property Other than Vessel 
or Ship.*° Goods lost at sea77? and found floating 
on the surface,** or cast upon the shore,*® which be- 
long or belonged to a ship as part of its furniture or 
cargo, are subject to salvage, since they come under 
the head of wreck, flotsam, jetsam, ligan, or dere- 
liet.8° So, also, eargo on a wrecked’?! or sunken®? 
vessel, is subject to salvage. In England naval 
stores belonging to the government have been recog- 
nized as the subject of a salvage service.*? ‘On the 
other hand the view has been taken that no structure 


water mark is not the subject of salvage.** In the | that is not a ship or a vessel is a subject of salvage,®* 
58. Cope v. Vallette Dry-Dock Co.,| 2 F. Cas. No. 12,677, 2 Biss. 297. (3)|Co. v. U. S.,'62 Ct. Cl. 338; Alaska 
119 U. S. 625, 7 SCt 336, 30 L. ed. 501] Hopper barge used for receiving mud 44 Ct. Cl. 


[quot* Gonzales v. ‘U. S., /42—Ct. Cl. 
299]. 1 PD; 126 

59. The Cheeseman v. Two Ferry 66. 
Boats, 5 F. Cas. No. 2,633, 2 Bond 363; 
Maltby v. Steam Derrick Boat, 16 F. 
Cas. No. 9,000, 3 Hughes 477. But see 


dan}. Cas; Nios 


from a dredging machine. 


Tebo v. New York, 61 Fed. 692; 
The Cheeseman v. Two Ferry Boats, | L. 
2,633, 2 Bond 363. 
pare The Hendrick Hudson, 11 F. Cas. 


Exploration Co. Ver Wien iose 
The Mac, | 392. 


71. U. S. v. Morgan, 99 Fed. 570, 
39 CCA 653 [app dism 22 SCt 931, 46 
ed. 1263]. 


Com- 72. Aslaken v. U. S., 273 Fed. 241 


In re Raft Cypress Logs, 20 F. Cas. 
No. 11,527, 1 Flipp. 543 (where the 
court said: “By a great weight of au- 
thority, however, salvage, in the sense 
in which the term is used in the mari- 
time law, can only be claimed for the 
rescue of a ship or its cargo, or por- 
tions of the same’’). 


60. Derelict see infra § 40. 

61. See infra § 39. 

62. Cope v. Vallette Dry-Dock Co., 
supra; The Mac, 7 PP: D. 126. 

63. Cope v. Vallette Dry-Dock Co., 


tt OM SO SsOZD« 7 SCt O36), 30. Ty. .ed: 
501; Tebo v. New York, 61 Fed. 692; 
The Cheeseman v. Two Ferry Boats, 
5 F. Cas. No. 2,633, 2 Bond 363. 


{a] Ferryboat.—Salvage has been 
awarded against a steam ferryboat. 
The Cheeseman vy. Two Ferry Boats, 
5 F. Cas. No. 2,633, 2 Bond 363. 


{b] Missouri statute.——A steam- 
boat, which in day light was parted 
from her moorings by floating ice and 
floated about fifty yards before she 
was again taken under control and 
moored, was not “lost” or “wrecked” 
so as to be within the operation of 
Rev. Code (1845) p 984 §§ 1, 2, as to 
salvage. Collard v. Eddy, 17 Mo. 354. 


64. The Old Natchez, 9 Fed. 478 
[aff 9 Fed. 476]. Compare The Hen- 
drick Hudson, 11 F. Cas. No. 6,355, 3 
Ben. 419 (salvage award in respect of 
dismantled steamboat fitted up as a 
hotel denied). 


[a] Intended for use, but not yet 
used, as wharf boat.—A dismantled 
steamboat undergoing alterations and 
repairs for the purpose of being fitted 
for use as a wharf boat for landing 
passengers and cargo was subject to 
salvage. The Old Natchez, 9 Fed. 476 
{aff 9 Fed. 478]. 

65. ihe Old Natchez, supra; 
Mac, 7 P. D. 126. 

[a] Sea cioua 4) Canal boat. 
Baker v. Hoag, 7 N. Y. 555, 59 AmD 
431. (2) Barge. Seven Coal Barges, 


The 


No. 6,355, 3 Ben. 419 (where a libel 
against a dismantled boat which had 
been fitted up as a hotel was denied). 


[a] Illustrations.—(1) Public 
bathhouse, built on boats, designed 
for navigation and transportation. 
Tebo v. New York, 61 Fed. 692. (2) 
Derrick boat. Maltby v. Steam Der- 
rick-Boat, 16 F. Cas. No. 9,000, 3 
Hughes 477. / 

67. ‘the Jefferson, 215 U. S. 130, 


30 S. Ct. 54, 54 L. ed. 125, 17 AnnCas 
907 [rev 158 Fed. 358]. 


{a] Vessel in dry-dock for repairs. 
—The Jefferson, 215 U. S. 130, 30 SCt 
54, 54 L. ed. 125, 17 AnnCas 907 [rev 
158 Fed. 358]; The Neshaming, 228 
Fed. 285, 142 CCA 577. See The Guif- 
port, 250 Fed. 577 [aff 243 Fed. 676, 
and certiorari den 248 U. S. 560 mem, 
39 SCt 6 mem, 63 L. ed. 421 mem] (a 
tug which, with a part of a sectional 
dry dock in which it had been placed 
for repairs, was driven by violent 
storms and exceptionally high water 
across a river, and deposited on land 
above ordinary high tide line, was the 
subject of maritime service). 


68. The Frances L. Skinner, 248 
Fed. 818. 
[a] Other matters considered.— 


Where a steamer had been stranded 
on ary land, one hundred feet from 
the shore, for more than five years be- 
fore an attempt to float her was made, 
and the claim for salvage was based 
primarily upon plans conceived and 
outlined by the alleged salvors, which 
it was alleged were subsequently 


-adopted, and the alleged salvors were 


not in actual possession for some time 
prior to the floating, and made no at- 
tempt to continue work after rejec- 
tion by the owner, the claim was re- 
jected. The Frances L. Skinner, 24: 
Fed. 818. 

69. The Progressive, 275 Fed. 
860; Manchester Liners, Ltd. v. U. 
Sibert. Cl. 449. 

70. Atlantic Transport Co. v. 

S., 42 F. (2d) 588; Bull Insular ss: 


[aff 281 Fed. 444]. 


[a] Rule applied where the serv- 
ice was rendered to a vessel owned 
by the Emergency Fleet Corporation. 
Aslaken v. U. S., 273 Fed. 241 [aff 
281 Fed. 444]. 


Wells v. The Gas Float Whit- 
ton) No 277 £1897] ALM Cs (Sst fore 
[1896] P. 42]. 


74. The Star, 3 Wheat. (U. S.) 78, 
4 L. ed. 338. 


75. Oakes v. U. SO 4 We tS. ens, 
19 SCt 864, 43 L. ed. 1169. 


76. Derelict see infra § 40. 


Liability of personal effects of pas- _ 
sengers see infra § 86. 


77. Pettyjohn v. Oregon Coal, etc., 
Co., 58 Or. 392, 113 P 438 (recognizing 
rule). And see cases infra notes 78— 
80. 


[a] Slaves have been regarded as 
cargo, and, therefore, subject to sal- 
vage. Flinn v. The Leander, 9 F. 
ee No. 4,870, Bee 260. 


Cope v. Vallette Dry-Dock Co., 
5 By. S. 625, 7 SCt 336, 30 L. ed. 501. 


79. Cope v. Vallette Dry-Dock Co., 
supra; Brentans v. Bales of Cotton, 
22 F, Cas. No, 13,366, Bee 170. 


[a] So-called common-law “wreck 
of the sea,” in the United States at 
least, is within the operation of the 
law of salvage. The John Gilpin, 13 
BW. Cas. No. 7,345, Olcott 77, 

80. Cope v. Vallette Dry-Dock Co., 
119 U.S; 625, 7 SCt 336.530 Led. 501; 
See Danenhower v. U. S., 66 Ct> Cl. 
561 (ship’s “apparel” included). 


81. The Merchant, 17 F. Cas. No. 
9,435. 

s2. Baker v. Hoag, 7 N. Y. 555, 59 
AmD 431, Seld. 45. 

83. The Marquis of Huntly, 3 


Hagg. Adm. 246, 166 Reprint 397. 
84. Cope v. Vallette Dry-Dock Co., 
119 U. S. 625, 7 SCt 336, 30 L. ed. 501. 
But see The Rialto, 15 Fed. 124 
(where an award for assistance to 
floating grain elevators was made). 


28 [56 C.J.] 


as, for example, a floating dry-dock*® permanently 
A eaisson, to be used in the con- 
struction of a light station, which has broken from 
its moorings to a vessel which was transporting it, 
has, however, been held. subject to salvage, on the 
theory that it was akin to cargo.** 
rescued from a wrecked vessel,** and, it has been 


moored to land.8° 


held, coin and bank notes on the 


passenger. of a vessel, which body was bound floating 
in the water after the vessel was sunk,*® are sub- 
ject to salvage, salvage cannot be allowed for saving 
from a wreck, the United States mails,®® or bills of 
exchange or other papers, the evidence of a debt or 
of title to property,®! since such things are not prop- 
erty, the sale of which can be ordered.®? A cod trap 
adrift from its shore and sea moorings is not sub- 


ject to salvage.°* 
Rafts of logs or timber.°# 


tirely harmonious.?® 


in others.°7 


85. The Neshaminy, 228 Fed. 285, 
142 CCA 577. Compare The Rialto, 
15 Fed. 124 (where service rendered 
to floating grain elevators was con- 
ceded by owners of elevators to be 
a salvage service). 

86. Cope v. Vallette Dry-Dock Co., 
19 MOD, wie Sol qo omoO mised: 
501 [aff 10 Fed. 142 and 16 Fed. 924, 
4 Woods 265]; The San Cristobal, 215 
Fed. 615 [aff 230 Fed. 599, 144 CCA 


653]; Salvor Wrecking Co. v. Sec- 
tional Dock Co., 21 F. Cas. No. 12,273. 
ee a Gonzales v. UW. S., 42° Ct. ‘Cl: 

88. The Merchant, 17 F. Cas. No. 
9,435. 


89. Gardner v. Ninety-Nine Gold 
Coins, 111 Fed. 552. 


90. The Admiral Evans, 286 Fed. 
442; The Merchant, 17 F. Cas. No. 
9,435. 

91. The Emblem, 8 F. Cas. No. 
4,434, 2 Ware 68. 

92. The Emblem, supra; The Mer- 
chant, 17 F. Cas. No. 9,435. 

93. Jerrett v. Roberts, 6 New- 


foundl, 494. 
94. Stranded and lost logs gener- 
ally see Logsand Logging §§ 149-151. 
95. See cases infra notes 96, 97. 


96. Whitmire vy. Cobb, 88 Fed. 91, 
SoC CANO oy (ESyawiater ov.) art, Of 
Piles, 42 Fed. 917; Muntz v. Raft of 
Timber, 15 Fed. 555, 4 Woods 197; 
Fifty Thousand Feet of Timber, 9 
F. Cas. No. 4,783, 2 Lowell 64; Ket- 
eltas v. Raft of Timber, 14 F. Cas. 
No. 7,741a; Raft of Spars, 20 F. Cas. 
No. 11,529, 1 Abb. Adm. 485. 


97. Tome v. Four Cribs Lumber, 
24 F. Cas. No. 14,088, Taney 533. 
See Raft of Cypress Logs, 20 EF. Cas. 
No. 11,527, 1 Flipp. 543, 14 AlbLJ 319 
(where, however, the question in- 
volved was as to whether raftsmen 
are seamen). 

[a] Raft driven from anchorage 
in navigable river, at which anchor- 
age it was being held, after having 
been floated down the river for fur- 
ther transportation either by vessel 
or floating, was not the subject of a 
salvage service. Tome v. Four Cribs 
Lumber, 24 F. Cas. No. 14,083, Taney 
533. 

[b] In England (1) it has been 
held that a salvage award could not 
be made under the Merchants Ship- 
ping Act of 1854 in respect of a raft 
of lumber which broke from its moor- 
ings in a river and floated out to sea. 


In respect of floating 
rafts of timber, the decisions are apparently not en- 
Decisions in favor of a salvage 
claim have been made in some ¢ases,?® and against it 


SALVAGE 


Freight. 
: | cargo is lost.? 
While specie 


dead body of a 


der, for which a 


[§ 40] D. Derelict—1. In General. 
subject to salvage,” 
lict are in general salvage Services.® 

[§ 41] 2. What Is Derelict.+ 
as to whether property is derelict is important chiefly 
because of the general rule that the rescue of such 
property is usually a salvage service of a high or- 


[§§ 39-41 


Cargo of an enemy is not the subject of salvage.°* 
Inchoate or partly earned freight 1s a 
subject of a salvage service,®® as is prepaid freight 
which may be recovered back as not earned if the 


A derelict is 
and services in rescuing a dere- 


While the question 


commensurate award is made,° since 


the determination as to what is a derelict is governed 
by substantially the same rules in whateyer phase 


the question arises, such rules are discussed in this 


section.® 


derelict. It has 


Palmer v. Rouse, 3 H. & N. 505, 157 
Reprint 569. (2) In respect of tim- 
ber loosened from its moorings and 
deposited on a towing path on the 
Thames River after floating some 
distance, salvage could not be claimed 
by one who had the timber removed 
by wagon to a place of safety. Nich- 
olson v. Chapman, 2 H. Bl. 254, 126 
Reprint 536. See In re Raft of Tim- 
ber, 2 W. Rob. 251, 166 Reprint 749 
(where jurisdiction of admiralty was 
apparently denied because of the lo- 
cality in which the service was ren- 
dered). 


98. The Victory, 
16,938, 2 Sprague 226. 


99. The Sandringham, 10 Fed. 556, 
5 Hughes 316; Hubbell Vv. Great 
Western Ins. Co., 74 N. Y. 246; Wells 
v. The Gas Float Whitton No. 2, 
[1897] A. C. 337; The Norma, Lush. 


28. BL Cas, No: 


124, 167 Reprint 58; The Peace, 
Swab. 85, 166 Reprint 1032. See Pet- 
ete., Co., 58 


tyjohn v. Oregon Coal, 
Or 3892 alo me! 43s 


Apportionment of award according 
to value of freight see infra § 186. 

Computing value of freight saved 
see infra § 167. 


Liability of freight for salvage see 
infra § 85. 

1. The Lovetand, 5 Fed. 105. 

{a] Presumption is that prepaid 
freight can be recovered back as not 
earned in case of the loss of the car- 
go, and therefore should be consid- 
ered as part of the property saved 


to the owners of the ship. The Love- 
tand, 5 Fed. 105. 
2. The Laura, 14 Wall. (U. S.) 336, 


20 L. ed. 813; 
400; 
John Gilpin, 


The Magnolia, 253 Fed. 
The Pinmore, 121 Fed. 423; The 
13 EF. Cas. No. 7,345, Ol- 
cottyit; Lhe We De B. 29... Cas: No. 
17,306, 1 Hask. 23; Merrill v. Fisher, 
204 Mass. 600, 91 NE 1382, 134 AmSR 
706, 17 AnnCas 937; Wallace v. Pu- 
jalte, 34 Philippine 511; The Ger- 
trude, 30 L. J. P. D. & Adm. 130. 


[a] Legality of taking posses- 
sion.— Where vessel is derelict, pos- 
session taken by prospective salvors 
is lawful. The Laura, 14 Wall. (U. 
S.) 336, 20 L. ed. 813; The John Gil- 
pin, ls) Ey Cas. INOw (53845 Olcott. Was 
Merrill v. Fisher, 204 Mass. 600, 91 
NE 132, 134 AmSR 706, 17 AnnCas 
937; Wallace v. Pujalte, 34 Philip- 
pine 511; Erlanger v. Swedish East 
Asiatic Co., 34 Philippine 178 [aff 
ane Ui. SS 5215739 SCEmMs0N63eL, eds 

ile 


Wither a vessel or ship,’ or cargo® may be 


been laid down in general terms that 


to constitute derelict in the maritime law in respect 
of salvage, it 1s necessary,® and, according to some 
cases, sufficient, 


1° that the thing is found deserted 


[b] Even though vessel is not 
technically derelict, one who finds 
her under such circumstances as to 
lead him to believe that she is a 
derelict may lawfully take posses- 
sion for the purpose of rendering sal- 
vage service. The Ann L. Lockwood, 
37 Fed. 233; The Hyderabad, 11 Fed. 
749, 1 Biss. 112; The Bee, 3 F. Cas. 
No. 1,219, 1 Ware 336. 

Right of salvor to retain posses- 
sion: 

In general see infra § 198. 
Against other salvors see infra § 79. 

3. See supra § 23. 

4. “Derelict” defined 
see. 18 C.J: p 787: 


in general 


5. See infra § 181. 

6. See cases infra this section. 

7. See cases passim this section. 
& The Aquilas 1"@y Robey £65 


Reprint 87. See The Thetis, 3 Hagg. 
Adm. 228, 166 Reprint 390 (treasure 
on sunken ship was derelict). And 
see cases passim this section. 


9. Montgomery v. The T. P. Leath- 
rey 17 F. Cas. No. 9,786, Newb. Adm. 
421. 


[a] Where abandonment by own- 
ers and occupation by salvors are 
contemporaneous acts, and the one 
could not have happened except in 
a situation where the other was pos- 
sible, it is not a case of derelict in 
the strict sense. The Lovett Peacock, 
15 F. Cas. No. 8,555, 1 Lowell 143. 


[b] Abandonment in navigable 
river.—(1) The inducements to seek 
safety by the desertion of a ship in 
flames on the high seas, or driven 
about in a helpless condition by 
storms, or wrecked on the coast of 
the sea, do not exist on our public 
navigable rivers. Montgomery v. 
The TP. Weathers, 17 b. iCass Noe 
9,736, Newb. Adm. 421. (2) A case 
of the total abandonment of a vessel 
upon the Mississippi must very rare- 
ly occur, especially where she is 
stranded near the shore. Montgom- 
ery v. The P. Leathers, supra. 


10. Rowe v. The Brig, 20 F. Cas. 
No. 12,093, 1 Mason 372 [quot The 
Myrtle Tunnel, 146 Fed. 324, 339; 
The Hyderabad, 11 Fed. 749, 754, 1 
Biss: 112: Baker v. Hoag, q NE awe 
bb5;, 561, 55 AmD 431, Seld. ook 
The Boiler ex Elephant, 64 L. 
N.S. 543. - Compare Warder. v. La 
Belle Creole, 29 F. Cas. No. 17,165, 1 
Pet. Adm. 31 (where the court, in 
discussing whether the rescuers ‘had 
acquired title to everything rescued, 


For later cases, deveiopments and changes in the law see Annotations, same title and section number, 


§ 41] 


or abandoned upon the seas, whether it arose from 
or voluntary dereliction. 
Since, however, the intention of the master and crew 
in leaving a vessel must usually be considered in de- 
termining whether a vessel is derelict,!? and a state- 
ment as to such ‘intention is apparently a necessary 
part of an accurate definition of “derelict,”’!? a more 
accurate expression, in respect of a showing that a 
vessel is derelict, would seem to be that prima facie 
a vessel found at sea, with no one aboard her, is 
derelict,1* at least where she is in a situation of 
peril.1* To constitute a strict case of technical dere- 
lict, the abandonment must be final without hope of 
recovery or intention to return;!® 
master and crew of a vessel have left temporarily for 
the purpose of obtaining assistance, and with intent 
to return and resume possession, she is not technical- 
So an abandonment of a burning ves- 
sel by the master to another for the purpose of salv- 
ing her does not constitute a case of derelict.17 
Where, however, the abandonment is without hope 
of recovery or intention of returning, the property 


accident or necessity, 


ly derelict.1® 


said in substance that ships forsaken 
through fear of enemies or loss of 
life are not legally derelict). 


[a] Coins and bank notes on dead 
body of passenger of sunken vessel, 
found floating on the water several 
weeks after the disaster have been 
referred to as derelict. Gardner v. 
Ninety-Nine Gold Coins, 111 Fed. 552. 


[b] Boats or other vessels forsak- 
en, or found on the seas without any 
person in them are derelicts. 1 Sir 
Leoline Jenkins Works 89 [quot The 
Fairfield, 30 Fed. 700, 701; The Hy- 
derabad, 11 Fed. 749, 754, 1 Biss. 112; 
Rowe v. The Brig, 20 F. Cas. No. 
12,093, 1.Mason 372, 373; Baker =v. 
Hoag, 7 N. Y. 555, 561, 59 AmD 431, 
Seld:; 45 (rev 3 Barb. 203, 7—Barb. 
113); The’ Aquila, 1 ©. Rob. 37, ‘40, 
165 Reprint 87]. 


{c] Facts sufficient to show that 
vessel was derelict.—The Pinmore, 
121 Fed. 423; The Canada, 92 Fed. 
LOG Dhe: We 1D: 8... 29) Bn Cas. No, 
17,306, 1 Hask. 236. See The Tuban- 
tia, [1924] P. 78 (sunken vessel and 
eargo were derelict). 


11. Erlanger v. Swedish East Asi- 
atic Co., 34 Philippine 178 [aff 248 
Werswo2t woo wet 18065 Wed. 399]. 
And see cases infra notes 15, 16. 


12. See cases infra this note. 


[a] Illustrations.—(1) “A ship or 
her cargo which is abandoned and 
deserted at sea by those who were 
in charge of it, without any hope of 
recovering it (sine spe recuperandi), 
or without any intention of return- 
ing to it (sine animo_ revertendi).” 
Abbott Law Merchant Ships and Sea- 
men (14th ed) p 994 [quot Erlanger v 
Swedish East Asiatic Co., Ltd. 34 
Philippine 178, 186 (aff 248 U. S. 521, 
SOUSCee 1807 63: “Lan ed! S99) 1C2))i Eo 
term legally applied to a ship which 
is abandoned and deserted at sea by 
the master and crew without any in- 
tention on their part of returning to 


her.” Cossman v. West, 13 App. Cas. 
160, 180. 

13.. Earn Line SS. ‘Co. v. U. S., 170 
Fed. 834; The Shawmut, 155 Fed. 
476; The Ann L. Lockwood, 37 Fed. 
233; Evans v. The Charles, 8 F. Cas. 


No. 4,556, Newb. Adm. 329; The John 
Gilpin, 13 F. Cas. No. 7,345, Olcott 
77; Rowe v. The Brig, 20 F. Cas. No. 
12, 093, 1 Mason 372; Williams v. The 
Adolphe, 29. F. Cas. No. 17,712. See 
The Cosmopolitan, 6 Notes of Cases 
Suppl. xvii. 
14. The Alcazar, 227 Fed. 633. 


15. Cromweil v. The Island CieN 
1 Black 121, 17 L. ed. 70 [aft ih 


SALVAGE 


and where the 


sequent change 


Cas. No. 8,410]; The Launberga, 154 
Fed. 959; The Cairnsmore, 20 Fed. 
519; The Arendal, 14 Fed. 580; The 


Hyderabad, 11 Fed. 749, 1 Biss. 112; 
The Attacapas, 2 F. Cas. No. 637, 3 
Ware 65; Bean v. The Grace Brown, 
28, Cass No. iGltt, 2) -Mueness 112) 
The Bee, 3 F. Cas. No. 1,219, 1 Ware 

;. The Emulous, 8 F. Cas. No. 
4,480, 1 Sumn. 207; Lewis v. The 
‘Elizabeth and Jane, 15 F. Cas. No. 
8,321, 1 Ware 33; Mesner v. Suffolk 
Bank, 17 FF. Cas: No. 9,493; The Na- 
thaniel Hooper, 17 F. Cas. No. 10,030; 
Tyson y. Prior, 24 F. Cas. No. 14, 319, 
1 Gall. 133; Williams v. The Adolphe, 
20.2 Et: Cas. Nios L124 (\Cossman we 
West, 13 App. Cas. 160; The Zeta, L. 
R. 4-4. & © 460; The FE. D: Lam- 
bert, 14 <Aspin. 278; Thorburn. v. 
Whiteway, 7 Newfoundl. 603. See 
The Livietta, 242 Fed. 195, 155 CCA 
35 (appar rently recognizing rule). 


{a] Anchors and chains, lost by a 
vessel during a storm, but recovery 
of which had not been abandoned by 
the owner, were not derelict. Thomp- 
son v. One Anchor and Two Anchor 
Chains, 221 Fed. 770. 


{b] Sunken vessel and cargo.— 
Where a ship laden with lead and 
iron had sunk on a sandbar, and there 
was no intention of abandoning the 
property, the situation of which was 
well known, the property was not 
derelict. The Barefoot, 14 Jur. 841. 


16. The Island) City, 1 Black $121, 
ML weds ZO att Guby Cas. No: 3341045 


The Minnie &. Kelton, 181 Fed. 237; 
The Shawmut, 155 Fed. 476; ‘The 
Myrtle Tunnel, 146 Fed. 324; The 


Bee, 3 F. Cas. No. 1,219, 1 Ware 336; 
Lewis v. The Elizabeth and Jane, 15 
F. Cas. No. 8,321, 1 Ware 33; Merrill 
v. Fisher, 204 Mass. 600, 91 NE 132, 


134 AmSR 706, 17 AnnCas 937; The 
Aquila, 1 C. Rob. 37, 165 Reprint 87; 
The Champion, Brown. & L. 69, 167 


Reprint 308. See Erlanger v. Swed- 
ish East Asiatic Co., 34 Philippine 
LVS i fatl 248 UW. S.-521, 89 SCt 180, 63 
L. ed. 399] (recognizing rule). 


[a] Where master and crew of 
salved ship went on board salving 
ship, which put men on the salved 
ship to steer her, the court refused 
to treat the salved ship as a derelict 
and award salvage on that basis. 
The Lepanto, ‘[1892] P. 122. 


i7ae Montgomery. ave. . Lhe, 1 Pt 
Leathers, 17 F. Cas. No. 9,736, Newb. 
Adm. 421; Union Towboat Co. vy. The 
Delphos, 24 F. Cas. No. 14,400, Newb. 
Adm, 412. Compare The B. C. Terry, 
9 Fed. 920 (where the service was re- 
garded as meritorious as though the 
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is derelict,1® and there is authority for the view that 
the mere fact that there is a vague intention, on the 
part of the master and crew, to obtain assistance for 
the vessel, if possible,!® a mere hope to return,?® an 
intention to return, if possible,?t a mere general hope 
of recovery,”* or a mere general intention, on the 
part of the owners, ultimately to rescue the proper- 
ty,?® is not sufficient to prevent an abandoned ves- 
sel from being regarded as derelict; 
a reasonable prospect of returning, 24 or of realizing 
the hope of recovery.?°® 


Effect of change of intention or condition. 
though in the first instance a vessel may not be dere- 
lict because of the intention of the master and crew | 
to return, a subsequent abandonment of such inten- 
tion may result in rendering the vessel derelict,*® 
On the other hand, there is authority for the view 
that where a vessel is abandoned with no intention 
on the part of the master and crew to return, a sub- 


there must be 


Al- 


of opinion and conduct, under 


changed conditions, are immaterial.?7 
Quasi-derelict. 


The term “quasi-derelict” has at 


vessel was technically derelict). 


18. Evans v. The Charles, 8 F. Cas. 
No. 4,556, 1 Newb. Adm. 329; Merrill 
Vv. Fisher, 204 Mass. 600, 91. NE 1382, 
134 AmSR OG, Ltt AnnCas OSs Wal- 
lace v. Pujalte, 34 Philippine 611; 
The Zeta, L. R. 4 A. & E. 460. See 
The Columbia, 3 Hagg. Adm. 428, 166 
Reprint 464 (award made on theory 
of derelict). Compare The Glenmor- 
ven, [1913] P. 141 (where a rudder- 
less, but otherwise sound, ship was 
abandoned by her master. and crew 
because of a shortage of rations, 
while she was being towed from a 
foreign port to a port in England, and 
the court said that, while she was 
derelict in one sense, in the ordinary 
meaning of the English language, she 
could hardly be called derelict). 

19: "The ‘Laura, 24> Wwalls (U2 oS.) 
336, 20 L. ed. 813; The Pinmore, 121 
Fed. 425; The Coromandel,- Swab. . 
205, 166 Reprint 1097. 

20. Erlanger v. Swedish East Asi- 
atic -Co., 34 Philippine 178 [aff 248 
WS. Su 520 39) SCt 280 6siaue eds SS 


See Thorburn v. Whiteway, 7 New- 
foundl. 603. 
21. The Fairfield, 30 Fed. 700; 


The Georgiana, 10 F. Cas. No. 5,3 
1 Lowell 91. 


22. The Myrtle papel 
324; Rowe v. The Brig, 20 F. Cas. No. 
12,098, 1 Mason 372; The. Genessee, 
12’ Jur. 401; The Gertrude, We toy, af 
Adm. 130. 


23. Grummond v. The Burlington, 
73 Fed. 258. 


24 The Fairfield, 30 Fed. 700. 


25. The Georgiana, 10 F. Cas. No. 
5,355, 1 Lowell 91. 


/ 26. The Nathaniel Hooper, 17 F. 
Cas. No. 10,030; The Two Friends, 2 
W. Rob. 349, 166 Reprint 786. 


{a] Illustrations.—(1) Where a 
vessel’aground on a shoal was left 
by the master and crew with the in- 
tention of returning, and was subse- 
quently found by the salving vessel, 
and gotten off and navigated to port, 
she was regarded as derelict, where 
her master, on his return, gave up 
the pursuit of her in the belief that 
she had sunk. The Nathaniel Hooper, 
17 F. Cas. No. 10,030. (2) So, also, 
a vessel was derelict, regardless of 
the intention of the master and crew 
when they left her, where they were 
not able to induce anyone to go to her 
assistance. The Two Friends, 2 W. 
Rob. 349, 166 Reprint 786. 


27. The Boston, “3 EF. Cas) No, 
1,673, 1 Sumn. 328; Merrill v. Fisher, 


55, 


146 Fed. 
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times been used to characterize a vessel where the 
conditions might not be such as technically to con- 
stitute such vessel derelict,?® as, for example, where, 
a vessel is not abandoned, but those on board are 
both physically and mentally incapable of doing 
anything for their safety ;2° where a vessel is found 
abandoned and there is no indication of the intention 
of the master and crew to return and resume posses- 
sion, although a real attempt to resume possession 
is made,®® at least where the chances of a return are 
very doubtful;*! or, according to some cases, where 
a vessel is necessarily abandoned because of a fire.*” 


A vessel may be derelict on navigable 
. streams and tidewaters, as well as on seacoasts or on 


Waters. 


the ocean.?? 


Presence aboard of number of slaves did not pre- 
vent a vessel from being regarded as derelict where 


all other essentials were present.** 


By whom abandoned. In an early case the view ° 


SALVAGE 


had stolen it.#§ 


surrounding an 


must be that of someone representing the owne 
but this view has not prevailed,?® and a vessel has 
been recognized as derelict, where it was abandoned 
by an enemy after capture,®* or even by thieves who 


[§§ 41-42 


pa aee 


Fact that owner appears does not prevent the case 
from being one of derelict.*® 


Abandonment because of collision. 
abandonment from a sense of imminent danger, to 
avoid the consequences of a collision, does not neces- 
sarily result in a case of derelict,*® the circumstances 


While an 


abandonment because of collision 


may be such as to render the vessel derelict.*+ 
Abandonment wrongfully induced. 


Where the 


abandonment of the salved vessel was induced by 


the master of another vessel, in order that the salved 
vessel might be regarded as derelict, with a resultant 


higher award, the court refused to regard the case 


was taken that the act of dereliction or abandonment 


V. PERSONS AND VESSELS 


[§ 42] A. In General. 


cessful in whole or in part.*? 


A salvor has been defined 
as a person who, without any particular relation to 
the ship in distress, proffers useful service and gives 
it as a volunteer adventurer without any preéxisting 
contract that connected him with the duty of employ- 
ing himself for the preservation of the vessel,** also 
as one who renders voluntary service to rescue a ves- 
sel or property from marine peril, and who is sue- 
As a general rule, no 


‘(By Witriam G. Bannon] 


ognized.*7 


one can claim salvage who does not personally engage 


204 Mass. 600, 91 NE 132, 134 Am 
SR 706, 17 AnnCas 9387. See The 
Sarah Bell, 4 Notes of Cas. 146. 


28. The Alcazar, 227 Fed. 633; 
Lewis v. A Lot of Whalebone, 51 
Fed. 916; The Annie Henderson, 15 
Fed. 550; The Boston, 3 F. Cas: No. 
1,673, 1 Sumn. 328. 


Principles governing award in case 
of quasi-derelict see infra § 1. 


29. Sturtevant v. The George 
Nicholaus, 23 #. Cas. No. 13,578, 
Newb. Adm. 449. 


30. The Shawmut, 155 Fed. 476; 
epee v. Whiteway, 7 Newfoundl. 
6038. 

31. The Hyderabad, 11 Fed. 
1 Biss. 112. 


32. The B.C. Terry, 9 Fed. 920. 


33. The B. C. Terry, supra. See 
Baker v. Hoag, 7 N. Y. 555, 59 AmD 
431, Seld. 45 (apparently recognizing 
rule). 

Place of performance of service in 
general see supra § 6. ; 


34 ‘Flinn v. The Leander, 
Cas. No. 4,870, Bee 260. 


[a] Reason for rule.—Slaves were 
regarded as cargo. Flinn v. The 
Leander, 9 F. Cas. No. 4,870, Bee 
260. 


{b] Mlustration.—Where a vessel 
is discovered in the open sea with 
slaves on board, and no white per- 
son, the crew having been murdered, 
the vessel was regarded as derelict. 
Flinn v. The Leander, 9 F. Cas. No. 
4,870, Bee 260. 


35. The John and Jane, 4 C. Rob. 
216, 165 Reprint 590. 

86. Montgomery v. The T. P. 
Leathers, 17 F. Cas. No. 9,736, Newb. 


749, 


SE ALLS 


For later cases, developments and changes in the law see Annotations, 


Adm. 421; Rowe v. The Brig, 20 F. 
Cas. No. 12,098, 1 Mason 372. 


37. The Lord Nelson, Hdw. Adm. 
79, 165 Reprint 1039. ‘See Rowe v. 
They Brig 2/0) By (Cas. INOv = £2,0935,° 2 
Mason 372 (apparently recognizing 
rule); The Blenden Hall, 1 Dods. 
414, 165 Reprint 1361 (where the ves- 
sel in question was referred to as 
derelict). Contra The John and Jane, 
4 C. Rob. 216, 165 Reprint 590. 


38. Merrill v. Fisher, 204 Mass. 
6.00, 91 NB 132; 134° AmSik 706; 17 
AnnCas 937. 


39. The Aquila, 1 C. Rob. 37, 165 
Reprint 87. 


40. The Cosmopolitan, 6 Notes of 
Cas. Suppl. 17; The Fenix, Swab. 13, 
166 Reprint 992. 


41. .Ehe “Pickwick, 16. Jur. 669 
(where the vessel in question was 
picked up three days after the col- 
lision). 

42. The 
CN SOR Lil 

43. Apportionment among salvors 
see infra §§ 187-197. 


44. The Clara Clarita, 
COLES) Pee Gs Some, sed. 
The Dumper No. 8, 129 
CCA 600]. 

[a] Similar definitions.—Kidney 
v. The Ocean Prince, 38 Fed. 259; 
Mesner v. Suffolk Bank, 17 F. Cas. 
No. 9,498; The Neptune, 1 Hage. 
Adm. 227, 236, 166 Reprint 81 [quot 
or cit in The Hope, 10 Pet. (U. S.) 
108, 122, 9 L. ed. 368; The Nebras- 
ka, 75 Bed. 598, 600, 21°CCA °448- 
Evans v. The Charles, 8 F. Cas. No. 
4,556, 1 Newb. Adm. 329; The Wave 
v. Hyer, 29.H. Cas. No. 17,300, 2 Paine 
131, 139]; Cohen Adm. p 54 [quot 


Margaret, Young Adm. 


23 Wall. 
146 [quot 
Fed. 98, 63 


as one of derelict.*? 


ENTITLED TO SALVAGE? 


in the service;#® but the right of the-owner of the 
salving vessel to claim as salvor is now generally rec- 
Generally speaking, the circumstances 
under which the service is rendered, and not the type 
or class of person who renders the service, determine 
whether or not such person is a salvor,*® and any 
person not bound by a legal duty to render the sery- 
ice in respect of which a salvage claim is made may 
be regarded as a salvor.*® 


Thus women,*° boys,’? 


The Florida, 22 Fed. 617, 618]. 

45. Central Stock Yard, etc., Co. 
vag onss 89 App. Div. 452, 85 NYS 

46. The Menominee, 300 Fed. 464; 
Montgomery v. The T. P. Leathers, 
17 F. Cas. No. 9,736, Newb. Adm. 
421; The Vine, 2 Hagg. Adm. 1, 166 
Reprint 145; The Pickwick, 16 Jur. 
669 (recognizing rule); The Char- 
lotte, 3 W. Rob. 68, 166 Reprint 888. 
See The Ottawa, -18 F. Cas. No. 
10,617, 1 Lowell 274 (apparently rec- 
ognizing rule). 


47. See infra § 49. 

48. Browning v. Baker, 4 F. Cas. 
No. 2,041, 2 Hughes 30. 

49. The Htna, 288 Fed. 576; 
Browning v. Baker, 4 KF. Cas. No. 


2,041, 2 Hughes 30. 


[a] Use of city fire boat by vol- 
unteers.—Where a person who was 
not a member of the fire department, 
collected volunteers to man a city fire 
boat which rendered effective service 
in saving the cargo of respondent 
vessel, the fact that the fire boat 
was the instrument used, and was 
in part manned by firemen or oth- 
ers under duty to render service, did 
not deprive the volunteers who were 
not under such duty of the right 
to salvage compensation. The Etna, 
288 Fed. 576. 


{[b] Person who had direction of 
service, but who did not belong to 
any particular salving vessel, was 
entitled to be regarded as a salvor. 
The Santa Rosa, 295 Fed. 350 [aff 
5 BF. (2d) 478]. ; 


50. Browning v. Baker, 4 F. Cas. 
No. 2,041, 2 Hughes 30. 


51. Browning v. Baker, supra, 


Same title and section number, 


. 


ce Sows 4 ™ 


§§ 42-44] 


apprentices,®? and slaves,®? may be salvors. So, also, 
a ship agent,°* or a Lloyd’s agent.°° 


Alleged custom or usage not to claim salvage can- 
not be extended to include persons not within the 
scope of such custom or usage.°® 


Effect of death of salvor. A claim for salvage 
service does not abate on the death of the salvor after 
the completion of the service,®? and his share is pay- 
able to his legal heirs, or other duly qualified repre- 
sentative.®* So, also, the person or persons repre- 
senting the estate of a salvor who lost his hfe in 
the course of the salvage operation have been per- 
mitted to share.®® ‘ 


[§ 43] B. Voluntary Service in General. While 
a person rendering aid to a ship in distress may be 
a salvor, whether he is a mere volunteer or acts on 
request,°° from the fact that in definitions of sal- 
vage,°! salvage service,®? and salvor,®* and in state- 
ments as to the elements of a salvage claim,°* the 
voluntary character of the acts or service is usually 
emphasized, it follows, as a general rule, that per- 
sons who elaim as salvors must have been free from 
any preéxisting legal duty or obligation to perform 
the acts in respect of which a salvage claim is as- 
serted,®* and this rule is applicable to persons bear- 
ing some relation to the salved vessel®® or cargo.®* 
This duty or obligation may, of course, arise under 
a preéxisting contract,°* but such a contract does not 
prevent a person who is bound by its terms from 
claiming a salvor in respect of services not within 
the contract.°® It has been laid down that the test 


‘ 


52. Mason v. The 
ranch 1 (0. S:) 224072. ed. 
Bell v. The Ann, 3 F. Cas. No. 1,245, 
2 Pet. Adm. 278; Browning v. Baker, 
4 F. Cas. No. 2,041, 2 Hughes 30; 
The Columbine, 2 W. Rob. 186, 166 61. 
Reprint 724; The Two Friends, 2 W. 


Blaireau, 2 60. 


6; | Fed. 459; 


SALVAGE 


The Queen of the Pacific, 21 
Spencer 
Avery, 22 F. Cas; No. 13,232, 1 Bond 
ae Phillips v. Rawlins, 2 Hawaii 
50. 


See supra § 1. 
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of -voluntariness is only applicable as between the 
salvor and the owner of the salved property,’® and 
that if the services are voluntary in respect of such 
owner, that is, not rendered by reason of any obliga- 
tion toward him, it is immaterial that the salvor has 
been ordered by some one who has control of his 
movements to render them,’! or that the salvor is 
under a duty to some other person to render service 
to other property which was saved by the same sal- 
vage operation.’? Among other persons who, al- 
though having some relation to the salved vessel, 
may claim as salvors, in respect of services outside 
their regular duties or obligations, are a day watch- 
man rendering services at night,’? or passengers, ’* 
and crew;** and the mere fact that a person has been 
designated as an agent of the owner in respect of 
the salvage of a vessel does not prevent such per- 
son’s claiming as salvor.‘® While one who acts pri- 


’ marily to protect his own interests may not as a rule 


be regarded as a salvor,‘* where a person in\ peril, 
who is under no duty to save certain maritime prop- 
erty, has two means of saving himself, and elects to 
take one which also saves such property, he is a vol- 
unteer as to such property.*® 


[§ 44] C. Public or Quasi-Public Servants‘°—1. 
In General. The general rule is that for acts done in 
the performance of their duties as such, public offi- 
cers or servants are not entitled to be regarded as 
salvors.*° It has been held or recognized, however, 
that they may recover salvage for assistance of great 
merit, rendered in the line of their regular duty, but 
in excess of the official requirements thereof,®! or 


The Sarpen, [1916] P. 306. 


_ [a] Bule applied in a case in which 
it was alleged that a tender of assist- 
ance by one vessel to another, both 
being under convoy during the World 
War, was made in obedience to the 


v. The Charles 


: D i orders of the commanding officer of 
Rob. 349, 166 Reprint 786. i ae suares : the escort. »"The Kangaroo; [19131 P. 
Right of master to salvage earned ee supra § 42. 327. 
by apprentice see Apprentices § 87. pe ee blah a a aces EE 72. The Carrie, [1917] P. 224. 
53. Browning v. Baker, 4 F. Cas. . ne Clara Clarita, all. : i ri 
No. 2,041, 2 Hiwites 30; Small v.|S.) 1, 23 L. ed. 146; Sizer v. Chiarello, Peat (Che he pti tek set st Ve 
The Messenger, 22 F. Cas. No. 12,961,| 32 F. (2a) 333; The Dumper No. 8,| 74 See infra § 70. 
2 Pet. Adm. 284. 129 Fed. 98, 68 CCA 600; The Nebras- 75. See passim infra §§ 64-69. 


54. The Purissima Concepcion, 3 
W. Rob. 181,.166 Reprint 930. 


55. Browning v. Baker, 4 F. Cas. 
No. 2,041, 2 Hughes 30; The Puris- 
sima Concepcion, 3 W. Rob. 181, 166 
Reprint 930. See The Traveller, 3 
Hagg. Adm. 3870, 166 Reprint 443 
(where an award was made). But 
see The Lively, 3 W. Rob. 64, 166 
Reprint 887 (where a salvage award 
was refused). 

56. .The Freiya v. The R. S., 21 
Can. Exch. 232, 65 DomLR 218. 

[a] Thus an alleged custom or 
usage of people engaged in the can- 
nery business or people engaged in 
fishing, not to claim salvage in re- 
spect of property of persons engaged 
in the same activities did not _ pre- 
vent a person who was engaged ex- 
eclusively in buying fish from claim- 
ing as the salvor of a fishing boat. 


The Freiya v. The R. S., 21 Can. 
Exch. 232, 65 DomLR 218. 
57. The Nicarao, 15 F. (2d) 73 


[mod on other grounds sub nom. 
Cuyamel Fruit Co. v. Bostrom, 19 
F. (2d) 10 (certiorari den 275 U. 


S. 544 mem, 48 SCt 83 mem, 72 L. 
ed. 417 mem)]. 
58. The Nicarao, supra. : 
59. The Elkridge, 24 F. (2d) 147 
[mod on other grounds 30 F. (2d) 
618]; The Anna Helena, 5 Aspin. 
142; The Marquis of Huntly, 3 Hage. 


Adm. 246, 166 Reprint 397. 


ka, 75 Fed. 598, 21 CCA 448. 


Master and crew of salved vessel 
see infra § 64. ; 


66. The Nebraska, 75 Fed. 598, 21 
CCA 448; The Bunice, 6 Alaska 376. 


[a] Beason for rule.—‘‘However 
harsh the rule may seem to be, {n its 
actual application to particular cases, 
it is well founded in public policy, and 
strikes at the root of those tempta- 
tions, which might otherwise exist to 
an alarming extent, to seduce pilots 
and others to abandon their proper 
duty, that they might profit by the 
distresses of the ship, which they are 
bound to navigate.’ Hobart v. Dro- 
gan, 10 Pet. (U. S.), 108, 122, 9 L. ed. 
363. 


67. Sizer v. Chiarello, 32 F. (2d) 
333. 


68. Sizer v. Chiarello, supra. 


[a] Thus one contracting to light- 
er lumber from a steamship could not 
recover salvage for recovering lumber 
going overboard from lighter as. the 
result of the wrongful act’of a third 
person. Sizer v. Chiarello, 32 F. (2d) 
Bee 


Contract of towage see supra § 15. 


69. The Dumper No. 8, 129 Fed. 98, 
63 CCA 600; 
954, 55 CCA 448. 


70. The Carrie, [1917] P. 224; The 
Sarpen, [1916] P. 306. 
71. The Kangaroo, [1918] P. 827; 


The Flattbek, 118 Fed.} 


76. The Kate B. Jones, [1892] P. 
366; The Happy Return, 2 Hagg. Adm. 
198, 166 Reprint 217. 


[a] Extraordinary services.— 
Where ship agents render extraordi- 
nary services in saving property, the 
court will, under particular circum- 
stances, allow a claim as agent anda 
claim as salvor to be united and com- 
Ls The HOnoEr, Look. a eAw 6c. ul 


77. ‘Tarr v. The Lydia A. Harvey, 
84 Fed. 1000. 


[a] Insurers who employ another 
to rescue a stranded vessel do not act 
as voluntary adventurers, but in their 
own interest, because of the insur- 
ance contract, and have no right to the 
proceeds of her sale. Tarr v. The 
Lydia A. Harvey, 84 Fed. 1000. 


78. The Lomonosoff, [1921] P. 97. 


79. Recapture as salvage service 
in general see supra §§ 18, 19 


80. Firemen’s Charitable Assoc. v. 
Ross, 60 Fed. 456, 9 CCA 70; Murphy 
v. The Souliote, 5 Fed. 99, 4 Woods 
19;, Davey, wv.) The, Mary Brost, 7. BY 
Cas. No. 3,592,.2 Woods 306 [aff 7 
BY (Cas. INO035591) 3. Dhe Aquilay ie: 
Rob. 37, 165 Reprint 87. 


81. The Wuropean, 44 Fed. 484; 
The Huntsville, 12 F. Cas. No. 6,916. 


[a] Keeper of a lighthouse.—The 
Oe: 18 F. Cas. No. 10,617, 1 Low- 
ell 274. 


32 [56 C.J.] 
for service beyond the line of their regular employ- 
ment,®2 and certain publie servants have been re- 
garded as salvors, even though it is their duty to 
assist vessels in distress.8* So, also, persons who 
have contracted with a municipality for the perform- 
ance by such persons of certain public duties may be 
entitled to salvage in respect of services not required 
by the contract.*+ 


[§ 45] 2. Members of Public Fire Department. 
Officers and employees of a municipal fire department 
may not claim as salvors in respect of services which 
they were under a legal duty to perform,*°® but in 
some cases the right of firemen, who render volun- 
tary services, to claim as salvors has been recog- 
nized.*®° 

[§ 46] 3. Pilots. A pilot is not prevented merely 
by his status or official capacity from becoming a 
salvor,®” in respect of services outside the sphere 
of his duties.*§ 

[§ 47] 4. Persons Employed To Save Life. In 
the United States the right of a life-saving: crew to 


claim as salvors for services rendered pursuant to 
their duty as life savers and to the requirements of 


SALVAGE 


[§§ 44-48 


federal statutes has been denied.*® In England, how- 
ever, the crew of a life boat,®® or of a tug used to 
tow a life boat,®! and also the launchers of a life- 
boat,®? may be salvors of property. 

[§ 48] 5. Officers and Crews of National or Pub- 
lic Vessels.°® The right of the officers and crew of a 
national or government vessel to claim as salvors, in 
respect of their personal services where the essen- 


tials of a salvage service exist, has been recognized.°* 


This rule has been recognized or applied in the case 
of services rendered by the officers and crew of a 
salving vessel owned by the United States,°° even 
where the salved vessel is also owned by the United 
States.°° A like rule applies in respect of services 
rendered by the officers and crew of a vessel belong- 
ing to the British crown,°®’ as, for example, a vessel 
connected with the naval establishment.®* The rule 
recognizing’ officers and crew of a national vessel as 
salvors has been applied in the courts of the United 
States where the service was rendered by a vessel 
belonging to a foreign sovereign to a vessel of Amer- 
ican nationality.°® According to some cases, how- 
ever, in respect of matters which are within the ordi- 
nary duties of the officers and crew,! or even within 


82. Le Tigre, 15 F. Cas. No. 8,281, 
3 Wash. 567; The Ottawa, 18 EF. Cas. 
No. 10,617, 1 Lowell 274; The Aquila, 
1C. Rob. 37, 165 Reprint 87 (recogniz- 


ing rule); Dryer v. Harney, 6 New- 
foundl. 510. 
[a] Wreck commissioner.—Dryer 


v. Harney, 6 Newfoundl. 510. 


83. Silver Bullion, 2 Spinks 70, 164 
Reprint 312. 


[a] Coast guardsmen.—Silver Bul- 
lion, 2 Spinks 70, 164 Reprint 312. 


84. The Wissoe, 230 Fed. 318. 


85. Fireman’s Charitable Assoc. v. 
Ross, 60 Fed. 456, 9 CCA 70; The Ba- 
ker, 25 Fed. 771, 23 Blatchf. 389; Mur- 
phy v. The Suliote, 5 Fed. 99, 4 Woods 
19; Davey v. The Mary Frost, 7 F. 
Cas. No. 3,592, 2 Woods 306 [aff 7 F. 
Cas. No. 3,591]. 


[a] Absence of ordinance imposing 
duty.—Firemen belonging to the fire 
department of a city who extin- 
guished fire in a ship lying at a 
wharf were not entitled to salvage, 
although there was no ordinance espe- 
cially making it their duty to extin- 
guish fires. Davey v. The Mary Frost, 
7 F. Cas. No. 3,592, 2 Woods 306 [aff 
(ene Cass NO. 3,59 Lil. 


86. The European, 44 Fed. 484. 


[a] Illustrations.—(1) Voluntary 
service of members of city fire de- 


partment. The Huntsville, 12 F. Cas. 
No. 6,916. (2) Volunteer fireman. 
The European, 44 Fed. 484. 

87. (The Clarita, 23 Wall. (U. S.) 


1, 23 Ll. ed. 146 (recognizing rule); 
Hobart v. Drogan, 10 Pet. (U. S.) 108, 
9 lL. ed. 368; South American SS. Co. 
v. Atlantic Towing Co., 22 KF. (2d) 16; 
Hope: va Lhe. Dido, 129h) Cas, No; 
6,679, 2 Paine 243; Akerblom y. Price, 
(Ow BD. UZose he Santiago, 9) VAs 


pin. 147; The Petunia, 8 Newfoundl. 
325. 
88. See supra § 17. 


89. The Lyman M. Law, 122 Fed. 
$16. 

90. The Bedeburn, [1914] P. 146; 
The Marechal .Sachet, [1911] P. 1. 


[a] Crew of lifeboat towed astern 
of salved vessel.—Where a steamtug 
of the National Lifeboat Institution, 
which was kept expressly to tow the 
lifeboat, and which could not go out 
without the lifeboat, rendered a sal- 
vage service, while the lifeboat men 
remained in the lifeboat which was 


made fast to the salved vessel, the 
crew of the lifeboat were entitled to 
be rewarded as salvors of property, 
on the theory that while they did not 
form part of the crew of the tug they 
should be treated as though they did. 
The Auguste Legembre, [1902] P. 123. 


91. The Auguste Legembre, [1902] 
12, Wass 


92. The Cayo Bonito No. 2, [1904] 
ie BIlOs 


93. Matters considered in deter- 
mining award see infra § 123. 


Persons employed to save life see 
supra § 47. 

94. U. S. v. The Amistad, 15 Pet. 
(U. S.) 518, 10 L. ed. 826; The Mul- 
house, 17 F. Cas. No. 9,910; Robson 
v. The Huntress, 20 F. Cas. No. 11,971, 
2 Wall. Jr. 59; The Ulysses, 13 P. D. 
205; The Dalhousie, 1 P. D. 271 note; 
The Woosung, 1 P. D. 260; The Ewell 
Grove, 3 Hagg. Adm. 209, 166 Reprint 
384; The Lustre, 3 Hagg. Adm. 154, 
166 Reprint 363; The Sir Francis Bar- 
ton, 2 Hagg. Adm. 156, 166 Reprint 
201; The Mary Ann, 1 Hagg. Adm. 
158, 166 Reprint 57; The Alma, Lush. 
378, 167 Reprint 162; The Iodine, 3 
Notes of Cas. 140; The Rosalie, 1 
Spinks 188,164 Reprint 109; The Mary 
Pleasants, Swab. 224, 166 Reprint 
1107; The Harl of Eglinton, Swab. 7, 
166 Reprint 989; The Charlotte Wy- 
lie, 2 W. Rob. 495, 166 Reprint 842; 
The Wilsons, 1 W. Rob. 172, 166 Re- 
print 537. See Browning y. Baker, 4 
F. Cas. No. 2,041, 2 Hughes 30 (per- 
sons in public employment on board 
men-of-war may be salvors); The 
Gorlitz, 1 ASpin. 282 (where there was 
an admission that certain services 
were Salvage Services). 


95. U. S. v. Nelson, 276 Fed. 706; 
Jacobson y. Panama R. Co., 266 Fed. 
344; The Annie Lord, 251 Fed. 157; 
Mier Harvest, lle Caste NiOwoy gone 
Sprague 5387; The Mulhouse, 17 F. 
Cas. Noi. ‘9,910: 


[a] Tug used in Panama Canal.— 
A tug owned by the United States, but 
employed in towing vessels in the 
Panama Canal, was classed as a mer- 
chant vessel in respect of salvage 
services rendered by it. The Olock- 
son, 281 Fed. 690. 


[b] Award to officers and/or crew 
of steamship owned by United States, 
which rendered salvage service.—The 
AMAe-oNoy EY WHS (Pedy type Unless Giseyer 10, 
Somerville, 286 Fed, 35. 


96. The Olockson, 281 Fed. 690; 
U. S. v. Nelson, 276 Fed. 706; Aslaken 
v. U. S35, 2738 Hed. 241 [aft 281 eds 
444]; Jacobson v. Panama R. Co., 266 
Fed. 344; Rees v. U. S., 134 Fed. 146. 
Compare Prince Line v. U. S., 61 Ct. 
Cl. 632 (as to effect of Act Aug. 1, 
TILA US Se Stt ata 24 2 er 6 Sasmonl 
on right to salvage remuneration of 
crews of public vessels for services 
rendered to other public vessels). 


97. Robson v. The Huntress, 20 F. 
Cas. “No. ALOT 2 Wall. dry 5955 ahe 
Ulysses, 13 P. D. 205. 


[a] Salvage allowed.—Commander 
and crew of admiralty cable ship. 
The Morgana, [1920] P. 442. 


98. Robson v. The Huntress, 20 F. 
Cas. No. 11,971,) 20iwalle dr. 59. Sie 
Carrie, [1917] P..224:) The Athamos} 
14 Aspin. 276;. The Domira, 29 T. L. 
R. 557 [atl 30:0. Le Re S215 pseen ithe 
F. D. Lambert, 14 Aspin. 278 (where 
there was an admission by the own- 
ers of the salved vessel that the 
services were salvage services); and 
cases supra note 97. 

[a] Duty owing as to part of 
salved property.—E ven if, during the 
World War, English vessels were un- 
der a duty to save property belonging 
to the French government, the officers 
and crew of Such a vessel were not 
prevented from obtaining the status 
of salvors in respect of a neutral ves- 
sel, although such neutral vessel car- 
ried a cargo belonging to the French 
government. The Carrie, [1917] P. 
224, 


[b] RBescue or recapture.—(1) In 
the case of such a rescue or recapture 
from the enemy as constitutes a sal- 
vage service (see supra § 18) (2) the 
officers and crews of men-of-war are 
entitled to be regarded as salvors 
(The Svanfos, [1919] P. 189), (3) even 
though the rescue or recapture is in- 
cidental to naval operations against 
the enemy (The Svanfos, supra). 


{[c] Military salvors may be enti- 
tled to civil salvage. The Louisa, 1 
Dods. 317, 165 Reprint 1324. 


99. Robson vy. The Huntress, 20 F. 
CasmENOuslih Oo TIs 2 Wiebe ert pos 


1. The Josephine, 13 EF. Cas. No. 
7,546, 2 Blatchf. 322 [aff 22 EF. Cas. 
No. 13,069]; The Ulysses, 13 P. D. 
205; The Walker, Stew. (N. S.) 105. 


[a] Naval officer was not entitled 
to salvage for the rescue of a trans: 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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special instructions of the government on the sub- 
ject,? they may not properly claim as salvors, and 
the view has also been expressed that the services 
must be important.® 


Persons assuming responsibility. It seems that an 
officer who takes upon himself the responsibility of 
risking the property of his majesty in the prospective 
salvage operation may be regarded as a salvor.* 

Consent of admiralty to prosecution of claim. In 
England a statute provides that no claim for salvage 
services by the commander or crew, or part of the 
crew, of any of her [his] majesty’s ships shall be 
finally adjudicated upon, unless the consent of the 


admiralty to the prosecution of the claim is proved.®- 


The statute does not apply, however, in the case of 
a salvage service rendered by a vessel under requisi- 
tion by the government, where there was no demise 
or transfer of temporary ownership.® 


[§ 49] D. Owner of Salving Vessel or Other Prop- 
erty Used in Salving’—1. In General. In certain 
early cases the view was taken that, where the owner 
of a vessel by which salvage service was rendered 
was not personally present, he could not recover sal- 
vage compensation, as such, but might be entitled 
to equitable compensation for the use of his vessel.® 
The view, now generally held, however, upholds the 
right of the owners of ships or vessels, whether pro- 
pelled by steam or otherwise, to claim compensation 
for salvage services rendered by their vessels, wheth- 
er they were present or absent at the time the service 
was performed.? The award to such an owner is 
made because of the risk of loss due to the exposure 
of his vessel, and because of the desire to encourage 
such owner to consent to the use of his property in 


port, part of the same force as such | denied). 
officer’s ship, which was in danger of 9. 
falling into the hands of the enemy. 
aay Belle, Edw. Adm. 66, 165 Reprint 


2. The Josephine, 13 F. Cas. No. 
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The Camanche, 8 Wall. 
448, 19 L. ed. 397; 
Bullitt, Iney v.. U: 
(recognizing rule); 
Cas. No. 15431; 3 Ben. 273; 


Castner, Curran & 11. 
Solas 
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salvage operations;?° consequently it has been held 
that an owner can come in as a cosalvor only where 
his vessel has been the direct means of rendering the 
service for which salvage is awarded.1? 


Vessels specially designed for salvage service. The 
rule permitting the owner of the salving vessel to 
claim as salvor in respect of services rendered applies 
in the case of vessels specially designed or equipped 
for salvage service.'” 


Agreement by master to victual, man, and navigate 
the vessel under the direction of the owner does not 
make the master owner or part-owner during the 
voyage, so as to entitle him to salvage earned by the 
vessel.!3 


[§ 50] 2. Duty or Obligation To Render Service. 
In respect of services which the salving vessel is un- 
der a duty or obligation to render to the salved ves- 
sel,’4 the general rule is that the owner of the salving 
vessel may not claim as salvor.t> This rule has been 
applied in respect of services which the vessel was 
bound to perform by a contract between such owner 
and municipal authorities.'® It has been held, how- 
ever, that the fact that the owners of the salving tug 
had a contract with public authorities to furnish tugs 
to tow life boats for a specified remuneration, to be 
paid by such authorities, did not prevent a salvage 
claim in respect of the saving of life from the salved 
vessel.'7 As to services not covered by a particular 
contract, the owner of the salving vessel may claim 
as salvor, in the case both of a contract between him 
and the owner of the salved vessel,1® in respect. of 
extraordinary services rendered in rescuing a ves- 
sel,‘° and of a contract between the owner of the 


10. Grounds ee 
award see infra § 1 
Waterbury v. ue Pipile = AM 
Cas, ENO. Lace ab latehtarcs Hemese 
(holding that the owner of a vessel is 
not entitled to salvage where his ship- 


ioe purpose of, 
(U. S.) 


(2d) 514 
The Birdie, 3 F. 
Brown v. 


7,046,.-2 Blatchf. 322 [aff 22 F. Cas. 
No. 13,069]. 

8. The Carrie, [1917] P. 224; The 
paid, 3 Hage. Adm. 419, 166 Reprint 

60. 

4 The Gorlitz, 14 Aspin. 282. 

5. Merchant Shipping Act (1894) 
$ 55%; 57 & 58. Vict.-c €0. See The 
John, Young Adm. (N. S.) 129; The 
Herman, Young Adm. (N. S.) 111 (in 
both of which cases consent of the ad- 
miralty was refused). 


[a] Purpose of requirement is to 
enforce the rule that, in order to en- 
title officers or crew of one of ‘his 
majesty’s ships to claim salvage re- 
muneration, the services must be of 
an important character. The Carrie, 
E1917], PB. 224. 

6. The Sarpen, 
STs rt. 5.7 Oil. 

7. Cross references: 


Owner of: : 
eee on salving vessel see infra 


[1916] P. 306 [rev 


Tow of salvor see infra § 72. 
Persons and oer ee alin to 
peril see infra §§ 7 6. 
Right as between: 
Charterer and owner see infra §§ 55, 
56. 


Mortgagor and mortgagee see in- 
fra § 58. , 
Several sets of salvors see infra §§ 


8. The Arlington, 1 F. Cas. No. 
534, 2 Ben. 511; The Jack Jewett, 13 
F, Cas. No. 7,122, 2 Ben. 463; The 
Charlotte, 3 W. Rob. 68, 166 Reprint 
888. See The Vine, 2 Hage. Adm. 1, 
166 Reprint 145 (where an award was 
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Baker, 4 F. Cas. No. 2,041, 2 Hughes 
30; Evans v. The Charles, 8 F. Cas. 
No. 4,556, Newb. Adm. 329; The Hen- 
ry Ewbank, 11 F. Cas. No. 6,376, 1 
Sumn. 400; The Nathaniel Hooper, 17 
F. Cas. No. 10,032, 3 Sumn. 542; The 
Ottawa, 18 F. Cas. No. 10,617, 1 Low- 
ell 274 (recognizing rule); William- 
son v. The Alphonso, 30 F. Cas. No. 
L7,749--k Curt. 3/765 ‘Gonzales v., 2U. 
Sr42 Ota Cl) 299 Urrutial vil Pasig; 
Steamer, ete., Co., 15 Philippine 521; 
The Sarpen, [1916] P. 306; The Nile, 
L. R. 4 A. & E. 449; The Bertie, 6 
Aspin. 26; The Pickwick, 16 Jur. 669; 
The Norden, 1 Spinks 185, 164 Re- 
print 107; The Roe, Swab. 84, 166 Re- 
print 1032. See The Holder Borden, 
12 F. Cas. No. 6,600, 1 Sprague 144 
(holding that, where a vessel was 
wrecked and the master purchased a 
brig, and in payment gave a draft on 
one of the owners of the wrecked ves- 
sel, who accepted and paid the draft, 
and, with the brig purchased, saved 
the cargo, the drawee of the draft was 
the sole owner of the brig, and was 
entitled to recover compensation for 
the services of his vessel, over and 
above the expenses and risks). 


[a] Rule applied where the sal- 
vage service was the putting a com- 
petent navigator aboard a_ vessel 
which was short of officers and crew 
as the result of illness. Butterworth 
ie The Washington, 4 F. Cas. No. 2,- 

53. 


[b] Fact that salving vessel was 
engaged by insurers of the salved ves- 
sel does not prevent an award for the 
benefit of the owners. The Pickwick, 
16 Jur. 669. 


master pledged the owner’s funds to 
procure another vessel with which 
to render the salvage service). 


12. The Camanche, 8 Wall. (U. S.) 
448, 19 L. ed. 397. Compare Sturgis v. 
The Vickery, 23 F. Cas. No. 13,577a 
(where the compensation was award- 
ed on the basis of quantum meruit). 


By ot as owner see infra § 


Unlicensed vessel sharing with 
other salvors see infra § 79. 


13. The Nathaniel Hooper, 
Cas. No. 10,032, 3 Sumn. 542. 


14. Voluntary or ee art service 
in general see supra § 4 


15. The Wissoe, 230 ao) 318; The 
Marechal Suchet, [1911] P. 1. See 
Clan Steam Trawling Co. v. Aberdeen 
Steam Trawling Co., [1908] S. C. 651 
(services rendered by one of two ves- 
Sels, both of which held policies of the 
same mutual insurance company, 
which policies required the giving of 
assistance to vessels insured under 
such policies). 

Ra The W. C. Smith, 17 F. 


[a] Services of fireboat.—The W. 
C. Smith, 17 F. (2d) 607; The Wissoe, 
230 Fed. 318. 

17. The Pensacola, 
306, 167 Reprint 876. 


. 18. The Connemara, 108 U. S. 352, 
2 SCtp754). 20 Lived. .75i. 

19. The Flottbek, 118 Fed. 954, 55 
CCA 448. 

[a] General contract for towage.— 
(1) The fact that there was a general 


2 


alee, 


(2d) 


Brown. & L, 
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salving vessel and municipal authorities.°° The 
owner of the salved vessel may waive his rights un- 
der an agreement between the masters of the salved 
and salving vessels, which agreement might prevent 
the owner of the salving vessel from claiming as sal- 
vor,2! and, ordinarily, other salvors may not rely on 
such agreement to prevent such claim.** 


Consort and convoy. An assisting vessel which has 
been compelled to submit to being convoyed by the 
assisted vessel does not owe such a duty to such as- 
sisted vessel as to prevent the owner of the assisting 
vessel from claiming as salvor.2? Where, however, 
two vessels sailed as consorts under a special agree- 
ment between the masters to give mutual protection, 
it was held that service rendered by one of such ves- 
sels to the other would not support a salvage claim.** 


[§ 51] 3. Sovereign or Government as Owner.*° 
The United States as owner of a salving vessel has 
the right to claim as a salvor under the maritime 
law,2® and congress has placed very slight, if any, 
restriction on the right.27 The statutory provision 
specifically authorizing the United States to claim as 
salvor in respect of the services of any merchant 
vessel owned or operated by the United States?® does 
not, however, apply to an army transport.”® 

In England a statute forbids a claim for any loss, 
damage, or risk caused to any ship belonging to her 
[his] majesty or to the stores, tackle, or furniture of 
such ship, or in general for supplies belonging’ to, 
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or loss sustained by, her [his] majesty in connection 
with salvage service.?° Possession amounting to a 
temporary ownership, apart from complete owner- 
ship, may constitute a vessel one belonging to his 
majesty within the meaning of the statute, so as to 
prevent a claim by the admiralty in respect of serv- 
ices rendered by such a vessel.?1 The mere fact, 
however, that the vessel was in the service of the gov- 
ernment under a charter, which is not a demise or 
transfer of temporary ownership,®? or under requi- 
sition by the admiralty,?* where there was no demise 
or transfer of temporary ownership, is not sufficient 
to render it a ship belonging to his majesty within 
the meaning of the statute. Vessels transferred to 
the board of trade pursuant to a statute transferring 
to such board a particular harbor and all other prop- 
erty then vested in trustees of such harbor, which 
vessels were employed in general harbor and com- 
mercial operations were not, it was held, ships be- 
longing to her majesty, within the meaning of the 
statute.*4 By a later statute a claim for salvage in 
respect of service by a ship, specially equipped with 
salvage plant, or by a tug, belonging to his majesty, 
by the admiralty on behalf of his majesty, was au- 
thorized.*° The words “specially equipped with sal- 
vage plant,” as used in the statute, mean equipped 
with salvage plant of a kind with which or in a way 
in which such a ship would not be equipped except 
for the purpose of rendering salvage assistance if it 
became necessary,*®*® and the mere fact that a ship 


contract for ordinary towing by the 
owner of the salving vessel, of the 
vessels of the owner of the salved 
vessel, did not prevent the former 
from claiming as salvor. The Flott- 
bek, 118 Fed. 954, 55 CCA 448. (2) 
Towage converted into salvage in gen- 
eral see supra § 15 


20. The W. C. Smith, 17 F. (2d) 
607; The Wissoe, 230 Fed. 318. 


21. The Shreveport, 42 F. (2d) 524. 
22. The Shreveport, supra. 


[a] Life salvage.—The rule was 
applied where the alleged agreement 
was between the master of the salving 
vessel and the master of a vessel, the 
owner of which claimed as life salvor. 
The Shreveport, 42 F. (2d) 524. 


23. Societa Commerciale Italiana 
Di Navigazione v. Maru Nav. Co., 280 
Fed. 334 [mod on other grounds 271 
Fed. 97 and certiorari den 259 U. S. 
584, 42 SCt 586, 66 L. ed. 1075]. 


24. The Zephyr, 2 Hagg. Adm. 43, 
166 Reprint 160. 


25. Officer and crew of national or 
government vessel see supra § 48. 


26. The Impoco, 287 Fed. 400. 
Compare U.S. v. Central Wharf Tow- 
boat Co., 3 F. (2d) 250 (where the 
court said that a revenue cutter, ‘“‘be- 
ing a government boat was not enti- 
tled to pay for its services;’ the 
service was rendered, however, to an- 
other vessel owned by the United 
States). 


[a] Bule applied to an army trans- 
port operated by the emergency fleet 
corporation carrying army supplies. 
The Impoco, 287 Fed. 400. 


{[b] Other awards to United States 
as owner of steamship which rendered 
salvage service.—The Elkridge, 30 F. 
(2d) 618 [mod on other grounds 24 F. 
(2a) 147]; The Truxillo, 9 F. (2d) 
172; The Jean L. Somerville, 286 Fed. 
35. 

27. The Impoco, 287 Fed. 400. 


[a] Right was not restricted by 
Act March 3, 1800 (2 U. S. St. at L. 


16), or Act June 30, 1864 (13 U.S. St. 
at L. 314 ¢c 174) regulating prize, or 
Act) Aue Ie rt 9127 CRA igus pes teiate ie. 
242 c 268). The Impoco, 287 Fed. 400. 


[b] As to effect of statute author- 
izing employment of public vessels 
to aid distressed navigators (Rev. St. 
§ 1536) see The Impoco, 287 Fed. 400. 


28. Act March 9, 1920 (41 U.S. St. 
hu iDe Gyan tp TOR We ISh) (ae ING ite Zany 


750. 
29. The Impoco, 287 Fed. 400. 
[a] Transporting army supplies.— 


A vessel owned by the United States, 
used aS an army transport, and op- 
erated by the emergency fleet corpo- 
ration, while carrying for the War De- 
partment a cargo of army supplies 
consigned to various army Officers, 
consisting of ordnance, aviation, me- 
chanical, and engineering equipment, 
supplies, and material, freight being 
paid by the Treasurer of the United 
States, was not a “merchant vessel.” 
The Impoco, 287 Fed. 400. 


30. Merchant Shipping Act (1894) 
§ 557 (57 & 58 Vict. c 60). 


_[a] Modification by order in coun- 
cil.— It seems that Merchant Shipping 
Act (1906) § 80 did not give any au- 
thority to the crown by order in coun- 
cil to declare what class of ship was, 
or was not, within the category of 
Merchant Shipping Act (1894) § 557. 
The Matti, [1918] P. 314. 


[b] Vessel within statute.—Ad- 
miralty cable steamer. The Morgana, 
[1920] P. 442. 


Officers and crew see supra § 48. 
831. The Matti, [1918] P. 314. 


[a] Rule applied to a vessel which 
had been a German vessel, was seized 
as prize, and was subsequently requi- 
sitioned by the crown and registered 
in the name of his majesty. The Mat- 
ELpalel OSA mesa 


32. The Nile, L. R. 4 A. & BH. 449. 
See The Bertie, 6 Aspin. 26 (where 
an allowance to the owner was made). 


[a] Transport ship hired by gov- 
ernment, and performing, by orders 
of the officer of a queen’s ship, sal- 
vage services not within the terms 
of the charter-party, is entitled to a 
share of the amount awarded as sal- 
vage. The Nile, L. R. 4 A. & E. 449. 


Effect of charter in general see in- 
fra §§ 55, 56. 


33. The Sarpen, [1916] P. 306 [rev 
Si lab Rees olsiSale 


[a] Consent of admiralty to inter- 
position of claim by owner.—The own- 
er requisitioned may prosecute his 
claim for salvage without the con- | 
sent of the admiralty. The Sarpen, 
[1926]. PB. - 3063 [rey 32 T Tn Ree 76 


34. The Cybele, 3 P. D. 8. 
35. St. 6&7 Geo. Vc 41 § 1. 
[a] What is ship “belonging to 


His Majesty.’—(1) It seems that pos- 
session amounting to a temporary 
ownership in the crown may be suffi- 
cient to bring the vessel within the 
purview of the statute. The Matti, 
[1918] P. 314. (2) The view has been 
taken that the statute applied so as to 
entitle the admiralty to salvage where 
the salving tug, originally requisi- 
tioned by the admiralty during the 
World War, was for a time held by 
the admiralty upon the _ so-called 
“gross basis,’ with the right to sal- 
vage reserved to the owners, andas a 
result of a change in arrangements 
was subsequently held upon the so- 
ealled ‘‘net basis,’ the charter then 
being a demise charter with posses- 
sion and control in the admiralty. 
Admiralty Comrs. v. Page, [1919] 1 
kK, Bi. 299 Natl “EES 2a Wy ALP Cl teas 
(3) The foregoing decision was af- 
firmed on appeal in a decision which 
upheld the right of the admiralty to 
the salvage aS against the owner of 
the salving tug, but the question as 
to the effect of the statute was neither 
raised nor decided. Elliott Steam 
Tug Co. v. Admiralty Comrs., [1921] 
Dea Caren 


36. The Morgana, [1920] P. 442. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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has some equipment which is useful for salvage does 
not constitute her a ship “specially equipped with 
salvage plant” within the meaning of the statute.** 


In Australia a vessel under contract with one of 
the state governments to assist another vessel in 
distress has been characterized as an official ship 
which could not maintain a claim for salvage, prop- 
erly so-called.#§ j 


[§ 52] 4. Corporations. A corporation as owner 
has the same rights as salvor has as an individual 
owner,*® as, for example, an incorporated company, 
organized for the purpose of engaging in the meri- 
torious work of saving ships in distress, and devot- 
ing itself to that work.*° 

[§ 53] 5. Owner of Salving Vessel with Interest 
in Salved Vessel or Cargo. The fact that the owners 
of a salving vessel are also owners of the salved 
vessel does not preclude them from recovering sal- 
vage compensation from the salved cargo, where the 
peril which rendered the service necessary did not 
arise through any breach of the contract of car- 
riage,*! and a statute*? substantially to the same ef- 
fect has been enacted.t® The fact that a part-owner 
in a salving ship also has an interest in the salved 
property does not prevent his claiming as sal- 
vor.*4-#° 

Service to chartered vessel. A claim of salvage by 
a charterer in complete possession and control of 
the chartered vessel against such vessel for services 
rendered by another vessel belonging to the charterer 
has been denied,*® but the right of the owner of the 
salving vessel to salvage in respect of a service ren- 
dered to a vessel chartered by such owner has been 
recognized where he did not have possession of the 
chartered vessel.*? 

[§ 54] 6. Salvage by Means of Objects or Appli- 
ances Other than Vessel. There is authority for the 
view that vessels are the only exception to the rule 
that the supplying of tools or other things does not 
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constitute their owner a salvor,*® and a salvage 
award has been denied where it was claimed by the 
owner of a vessel on the ground the ropes and a 
compass from such vessel were used in salving an- 
other vessel after such owner’s vessel had been aban- 
doned,*® and where salvage was claimed on the 
ground that the salvage was effected by the use of 
boats, from the owner’s vessel, in which boats the 
crew of such vessel were seeking safety after the 
vessel had been abandoned.°*° 


[§ 55] E. Owner or Charterer Where Service 
Rendered by Chartered Vessel®!—1. In General. 
The view has been expressed that in the absence of 
provision in the charter party to the contrary, or 
other special circumstance, the charterer may not 
claim the award for a salvage service of the char- 
tered vessel.®°? Thus the owner, and not the char- 
terer, has been held entitled to the salvage award 
where the charterer was not an owner pro hae vice 
and the salvage service was performed when the char- 
tered vessel was not, and was not actually expected 
to be, working under the charter.°* On the other 
hand, if the charterer is owner pro hae vice and bears 
the risk of loss, the salvage service rendered by the 
chartered vessel inures to the benefit of the charter- 
er, in the absence of any provision in the charter 
party to the contrary.** Notwithstanding the char- 
ter party is a demise, however, if the complete risk 
of loss of the vessel in the salvage service is not to 
be borne by the charterer, the owner is entitled to a 
share of the salvage award.°> There is authority for 
the view that even in the absence of a showing that 
the charterer was an owner pro hae vice®® and of 
any provision as to salvage, the terms of the hiring 
may be such as to entitle the charterer to a share 
of the award,®’ and the fact that in such case the 
charterer would not have been liable for the*value 
of the chartered vessel, if she had been lost while 
rendering the salvage service, does not itself pre- 


37. The Morgana, supra. 

[a] Rule applied where the plant 
on the salvage vessel was designed for 
the ordinary working of the vessel as 
a cable ship, and not for the purpose 
of rendering salvage service. The 
Morgana, [1920] P. 442. 


38. The Cartela v. The Inverness 
Shire; 2ieAnstr. GC. i.) R. 387. 


39. The Blackwall, 10 Wall. (U. 8S.) 
1, 19 L. ed. 870; The Camanche, 8 
Wall. (U. S.) 448, 19 L. ed. 397. But 
see Union Towboat Co. v. The Del- 
phos, 24 F. Cas. No. 14,400, Newb. 
Adm. 412 (where, however, a limited 
partnership, referred to as a “cor- 
poration” in the opinion, was awarded 
a certain amount for the use of its 
boats). 

40. The Camanche, 8 Wall. (U. 
S.) 448, 19 L. ed. 397; The Kimber- 
ley, 40 Fed. 289; The Egypt, 17 Fed. 
359; The Sandringham, 10 Fed. 556, 
5 Hughes 316; The Birdie, 3 F. Cas. 
No. 1,432, 7 Blatchf. 238; Browning 
v. Baker, 4 F. Cas. No. 2,041, 2 Hughes 
30. 

[a] Certain early cases, while rec- 
ognizing that the corporation was en- 
titled to some compensation, took the 
view that the corporation could not 
claim compensation as a salvor. The 
J. F; Farlan, 13°F. Cas. No. 7,313,.3 
Ben. 206; The Stratton Audley, 23 F. 
Cas. No. 13,529, 3 Ben. 241 [aff 23 F. 
Cas. No. 13,530, 8 Blatchf. 264]; Stur- 
gis v. The Vickery, 23 F. Cas. No. 13,- 
577a. " 

41. Southern Pac. SS. Co. v. New 


Orleans Coal, etc., Co., 438 F. (2d) 177; 
Gilchrist Transp. Co. v. 110,000 Bush- 
els of No. 1 Northern Wheat, 120 Fed. 


432; Morse v. Pomroy Coal Co., 75 
Fed. 428: The R. D. Bibber, 33 Fed. 
50; The Miranda, 1. RR. 3 2Al "& B. 
561; The Laertes, 12 P. D. 187; The 


Caroline, Lush. 334, 167 Reprint 149. 


42. USCA tit 46 § 727 [Act Aug. 1, 
1912 (37 U.S. St. at L. 242 c 268 § 1)]. 


43. See Southern Pac. SS. Co. v. 
New Orleans Coal, etc., Towboat Co., 
43 EF. (2d) 177 (eiting and apparently 
applying statute). 

As affecting claim by officers and 
crew see infra § 63. 


44-45. Lewis v. A Lot of Whale- 
bone, 51 Fed. 916. 


.46. The Maria Jane, 14 Jur. 857. 
47. The Collier, L. R.1 A. & E. 83. 
48. The Ottawa, 18 F. Cas. No. 

10,617, 1 Lowell 274. 


[a] Ownership of oxen used to 
drag ashore the tackle and rigging of 
a vessel did not constitute owner a 


salvor. The Ottawa, 18 F. Cas. No. 
10,617, 1 Lowell 274. Comnrpare cases 
supra § 11. 

49. The Two Friends, 2 W. Rob. 


349, 166 Reprint 786. 
50. The Two Friends, supra. 


51. Cross references: 
Apportionment of award see infra § 
188 


Service by charterer to chartered ves- 
sel see supra § 53. 


Where vessel chartered to sovereign 
see supra § 51 


52. The Nathaniel Hooper, 17 F. 
Cas. No. 10,032, 3° Sumn. 542; ~The 
Alfen, Swab. 189, 166 Reprint 1088. 


See The Henry Maurer, 215 Fed. 283 
(where the owner was entitled to a 
salvage award). 

53. The Richmond, 181 Fed. 568. 

54. The Johnson Lighterage Co. 
No. 24, 248 Fed. 74, 160 CCA 214 [mod 
on other grounds 240 Fed. 435] (rec- 
ognizing rule); The Kaiser Wilhelm 
der Grosse, 106 Fed. 963; The Scout, 
L. R. 3 A. & E. 512. See The Perry 
Setzer, 288 Fed. 209 [aff sub nom. 
Jacksonville’ Forwarding Co. v. Onei- 
da Nav. Co., 296 Fed. 706] (appar- 
ently recognizing rule). 

55. The Johnson Lighterage Co, 
No. 24, 248 Fed. 74, 160 CCA 214 [mod 
on other grounds 240 Fed. 435]; The 
New Orleans, 23 Fed. 909. Compare 
The Maria Jane, 14 Jur. 857 (dictum). 

56. Ownership pro hac vice by 
charterer in general see Shipping [36 
Cye 66 et seq]. : ; 

57. Castner, Curran & Bullitt, Ine. 
v. U. S., 5 EF. (2d) 214 (recognizing 
rule); The Arizonan, 144 Fed. 81, 7a 
CCA 239 [rev 186 Fed. 1016]. 

[a] Rule applied where a tug, 
whose entire time and services for 
the day had been hired by the char- 
terer, whose occupation was assisting 
vessels in distress, left her tow to 
perform a salvage service. The Ari- 
zonan, 144 Fed. 81, 75 CCA 239 [rev 
136 Fed. 1016]. 
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vent the charterer’s sharing in the award.** 


Provision for division of salvage. A provision of 
the charter party for a sharing of salvage by the 
owner and charterer should be given effect.°? Under 
such a provision in a charter party which does not 
constitute the charterer an owner pro hae vice, the 
rights of the charterer in respect of salvage are mere- 
ly derivative rights, arising out of the owner’s right 
to compensation for the service rendered by the 
chartered vessel,®° and the charterer is no more than 
a joint adventurer with the owner in respect of such 
salvage service.°? 


Waiver by contract provision. The charterer may, 
by a provision of the charter party, waive any claim 
for salvage.®? 


[§ 56] 2. Service by Chartered Vessel to Vessel or 
Other Property of Charterer. The right of the own- 
er of a chartered vessel to be regarded as a salvor 
in respect of services rendered by the chartered 
vessel to another vessel of the charterer has been 
recognized in a case in which apparently the owner 
retained at least some control over the chartered 
vessel.°? So where a charter was substantially for 
the day service of the chartered vessel, the right of 
the owner to claim as salvor in respect of services, 
outside the charter, rendered to property of the 
charterer, has been recognized.°* 


[§ 57] F. Owner of Cargo on Salving Vessel. In 
general the owner of cargo on a salving vessel is not 
entitled to be regarded as a salvor.®® On the other 
hand, in some early eases, it was held or recognized 
that the owner of the cargo might be entitled to 
salvage in a case in which, by consenting to the sal- 
vage service, he discharged the owner in respect of 


58. The Arizonan, supra. 
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the cargo.°* Accepting a bill of lading in which was 
reserved the right. to render aid to vessels in distress 
is not, however, such consent to the rendering of 
such service as will entitle the owner of the cargo 
to a share of the salvage earned;** and the view has 
been taken that the owners of the cargo cannot re- 
cover from the salved vessel on the theory of dam- 
ages growing out of the salvage where, by a provi- 
sion of the contract between the owner of the cargo 
and the owner of the salving vessel, the latter is not 
liable to the owner of the cargo in respect of the 
delay resulting from the salvage service,°* and that, 
under the provision of the Harter Act exempting the 
owner of a vessel from loss resulting from saving or 
attempting to save life or property at sea, or from 
any deviation in rendering such service,°® there may 
not be a recovery on such theory of damages.*° 


[§ 58] G. Mortgagor or Mortgagee. In the ease 
of a salving vessel, subject to a mortgage, the mort- 
gagor, before condition broken, in the use, posses- 
sion, and control of such vessel, is entitled to claim 
as salvor.7! Jn the case of a stranded vessel, subject 
to mortgage, it was held that where the owners in 
possession abandoned all efforts to save her, and at 
their request the mortgagee, at his own risk and 
expense floated her, and repaired her, his claim 
was in the nature of salvage.‘ On the other hand, 
the view has been taken that the mortgagee of a 
salved vessel who merely rented lighters to the mas- 
ter was not a salvor.7? 

[§ 59] H. Master and Crew of Salving Vessel‘ +— 
1. In General. Where salvage services are rendered 
by a vessel and her machinery, in general, the master 
and erew of such vessel are entitled to share in the 
award,*® although they perform only their ordinary 


their intervention in salvage proceed- 


59. The Shreveport, 42 F. (2d) 524; 
rhe Kanawha, 254 Fed. 762, 166 CCA 


60. Castner, Curran & Bullitt, Inc. 
Wen WUpmony owe (2d): 24, 


61. Castner, Curran & Bullitt, Inc. 
v. U. S., 5 F. (2d) 214; The Kanawha, 
254 Fed. 762, 166 CCA 208. 

62. Munson v. The Vila, 63 Fed. 
1017. 

[a] Thus a charter party forbid- 


ding a vessel to give assistance to 
other ships under any circumstances 
is a waiver by the charterer of any 
claim to salvage money earned. Mun- 
son v. The Vila, 63 Fed. 1017. 


63. The Waterloo, 2 Dods. 433, 165 
Reprint 1537. 


64. Gonzales v. U. S., 42 Ct. Cl. 
299. 


65. The Menominee, 300 Fed. 464 
[aff 300 Fed. 461]; National Steam- 
ship Co. v. The Hekla, 62 Fed. 941; 
Compagnie Commerciale de Transport 
a Vapeur Francaise v. Charente SS. 
Co., 60 Fed. 921, 9 CCA 292; Velasco 
Terminal R. Co. v. The Brixham, 54 
Fed. 539; The Persian Monarch, 23 
Fed. 820; Bond v. The Cora, 3 F. Cas. 
No. 1,621, 2 Pet. Adm. 373, 2 Wash. C. 
Ce SOpEaitne oH icas. INO: 1,620, 2° Pet, 
Adm. 361]; The Nathaniel Hooper, 17 
F. Cas. No. 10,032, 3 Sumn. 542. 


66. The Blaireau, 2 Cranch (U. S.) 
240, 2 L. ed. 266; Bond v. The Cora, 3 
EF. Cas. No. 1,621; 2 Pet. Adm. 373, 2 
Wash. C. C. 80 [aff 3 F. Cas. No. 1,620, 
2 Pet. Adm. 361] (recognizing rule); 
The Nathaniel Hooper, 17 F. Cas. No. 
1v,032, 3 Sumn. 542 (recognizing rule). 


[a]. Reasons for rule.—(1) “In 
The Blaireau, 2 Cranch 240, 2 L. ed. 
SSDS De a a 


ground upon which the cargo owner 
was given a right to recover. .. .- 
The kind of consent given by the 
freighter to the performance of the 
salvage service by the vessel justi- 
fied the recovery. It amounted, I 
think, in effect to a subrogation of the 
freighter to the claim that the ship 
would have had before the Harter 
Act to recover by way of salvage the 
damage to the cargo caused by the 
deviation.”” The Menominee, 300 Fed. 
461, 4638 [aff 300 Fed. 464]. (2) “The 
consent given in the case of The 
Blaireau, 2 Cranch 240, 2 L. ed. 266 
as well as the consent referred to in 
the case of The Nathaniel Hooper [1' 
Ey (Gas. eNo: 105032... )Sumnawo42il ass 
in my opinion, to be considered as a 
consent given at the time of the ren- 
dtiion of the salvage service, and un- 
der circumstances showing that with- 
out such consent the salvage service 
would not have been undertaken.’ 
The Persian Monarch, 23 Fed. 820 
823. 


67. Compagnie Commerciale de 
Transport a Vapeur Francaise v. 
Charente SS. Co., 60 Fed. 921, 9 CCA 
292; Charente SS. Co. v. The Dupuy 
de Lome, 55 Fed. 93; The Persian 
Monarch, 23 Fed. 820. 


68. The Menominee, 300 Fed. 461 
[aff 300 Fed. 464]; The Persian Mon- 
arch, 23 Fed. 820. See The Brixham, 
54 Fed. 539 (recognizing rule). But see 
The Colon, 6 F. Cas. No. 3,024, 10 Ben. 
60 (holding that a clause in a bill of 
lading authorizing the salving vessel 
to tow and assist other vessels in all 
situations will not prevent the cargo- 
owners from recovering damages for 
a loss to the cargo because of delay 
in assisting a vessel in distress, on 


ings). 

69. USCA tit 46 § 192 (Act Febr. 
are [27 U. S. St. at L. 445 e@ 105 

Oo . 

70. The Menominee, 300 Fed. 461 
[aff 300 Fed. 464]. 

‘71. The Cherokee, 30 Fed. 703. 

Rights and liabilities of mortgagor 
and mortgagee in general see Ship- 
ping [36 Cyc 49 et seq]. 

72. The Barney Baton, 2 F. Cas. 
No. 1,028, 1 Biss. 242. 


an The Thomas Morgan, 123 Fed. 
781. 
74. Cross references: 


Apportionment see infra §§ 193-197. 
Effect of prior misconduct or negli- 
gence see passim infra §§ 73-76. 
cevelr sets of salvors see infra §&§ 


75. The Connemara, 108 U. S. 352, 
2 SCt 754, 27 L. ed. 751; The New 
Orleans, 23 Fed. 909; Bowley v. God- 
dard, 3 EF. Cas. No. 1,736, 1 Lowell 
154; The Harvest, 11 F. Cas. No. 6,176, 
1 Sprague 5387; Williamson v. The 
Alphonso, 30. BF. Cas. No. 27,7495 <a 
Curt. 376; The Bertie, 6 Aspin. 26. 
See The Wissoe, 230 Fed. 318 (where 
an award was made); Nicholson v. 


Leith Salvage, etc., Co., [1923] S. C. 
409. 
[a] Master was a salvor where the 


service rendered was putting a com- 
petent navigator aboard a_ vessel 
which was short of officers and crew 
as the result of illness. Butterworth 
v. The Washington, 4 F. Cas. No. 
2,253. 

[b] Reason for allowance in such 
case.—No amount of reward to own- 
ers and machinery will so stimulate 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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duties,*® for which they are paid by the owners."* 
An order instructing tug captains first to aid em- 
ployer’s vessels in emergencies and then to aid oth- 
ers does not deprive the captain of a tug boat of such 
employer of the right to compensation for salvage 
service to a vessel owned by another company, on the 
theory that the captain, in aiding such vessel, was 
only acting within the scope of his employment and 
rendering services to his employer.** 


Custom or usage. A custom or usage that persons 
should not be paid for ordinary salvage services ren- 
dered, under certain circumstances, by one vessel to 
another, has been given effect where an award was 
sought by the master and crew of a vessel which ren- 
dered service to another.?® 


Authority of, and obedience to, master. While it 
has been said that, if the master decides to under- 
take a salvage service, it is the duty of a seaman to 
assist,°° there is also authority for the view that the 
master has no authority to exact salvage service from 
members of the crew,*! and that an officer has the 
right to refuse to furnish the aid of his skill and 
experience.** In any event, the mere fact that the 
master directs an officer or seaman to perform a sal- 
vage service does not prevent such service from being 
regarded as a voluntary service.®* 


[§ 60] 2. What Members of Crew or Persons Par- 
ticipate. In general all persons who are members of 
the crew are entitled to be regarded as salvors in 
respect of a salvage service rendered by such ship,®4 
and the mere fact that members of the salving ves- 
sel’s personnel are not part of the navigating depart- 


ment does not prevent their claiming as salvors,*® 


although the so-called nonnavigating members may 
not be entitled to claim as large a share as those who 
are engaged in the navigation of the vessel.8° So the 
right to share in the salvage award is not necessarily 


and encourage efforts to save life and 
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confined to those who render a direct service by go- 
ing aboard the vessel in need of assistance;*’ other 
members of the crew who were willing to go but were 
not needed may also be entitled to share.8* The right 
to share has been denied, however, to one who. re- 
fused to volunteer his services in carrying out a pro- 
posed salvage service.8® The fact that the captain 
of a tug demised to a charterer was, under his con- 
tract of hiring, entitled to a share of the charterer’s 
part of a salvage award does not deprive the cap- 
tain of the right to share also in the award to the 
crew.°° 


Employment for salvage operations generally or 
for particular service. While it has been laid down 
that the crew of a salving vessel, who were employed 
for the salvage operation, are not entitled to extra 
compensation as salvors,®! the fact that the crew 
engaged to work for pay in the wrecking or salvage 
business does not necessarily deprive them of the 
right to engage in a salvage service, and to partici- 
pate in the reward.°? And where the chance to earn 
salvage money was part of the inducement to one 
who was employed especially for the salvage opera- 
tion, his right to share has been upheld.®* 

Informal or nominal members of crew and in- 
vitees. While a person aboard the salving vessel, 
who was not formally a member of the crew, has 
been permitted to share in the crew’s allotment,°* 
the right to share has been denied to a person whose 
name appeared on the articles where it was evident 
that such person’s status as a member of the vessel’s 
personnel was fictitious or merely nominal,®® and 
also to a person who, although aboard the salving 
vessel at the invitation of the master when the sal- 
vage service was rendered, was not a member of 
the crew and performed no service.?® 


Fishing vessel. A paid or wage servant on a fish- 
88. The Centurion, 5 F. Cas. No. 


property in peril on the high seas, as 
will moderate rewards to masters and 
crews who are on hand to control the 
ship and machinery, and are the ef- 
fective agents to set the machinery 
in motion. The New Orleans, 23 Fed. 
909. 


Right to share in towage award see 
Towage [33 Cyc 561]. 


76. The J. C. Pfluger, 109 Fed. 93; 
The New Orleans, 23 Fed. 909. But 
see The Lewis Brothers, 287 Fed. 143 
(where no share was given to certain 
members of the crew on the ground 
that they performed no more than the 
ordinary labor required of the crew). 


77. The New Orleans, 23 Fed. 909 


78. Harris v. New York Cent. R. 
Co:, 18 B. (2d) 141. 


[a] Rule applied notwithstanding 
there was an agreement between the 
owners of the salving vessel and the 
owner of the salved vessel, providing 
for the rendering of salvage service 
to one another without charge. Har- 
risi-v. New York Cent:2R.Co., 18° BH. 
(2d) 141. 


79. The Harriot, 


‘ PVs ROD, aoe, 
166 Reprint 636. 


80. Conekin v. Lockwood, 231 Fed. 
541. 
81. The Waterloo, 29 F. Cas. No. 


tao, Blatchiag& WH. 114: 


82. The Lovett Peacock, 15 F. Cas. 
No. 8,555, Lowell 143. 


83. Williamson v. The Alphonso, 
BO He Cas) Now 17,749, 1 Curt. 376, 381. 


“When a master orders either an 
officer or a man to perform a salvage 


it without objection, I think it must 
be taken that he goes both by the or- 
der of the master and voluntarily. 
The order sanctions the act, and con- 
veys the assent of the master and of 
the owners, whose agent he is; but it 
does not deprive the inferior officers, 
or the crew, of the merit of voluntary 
exertion.” Williamson v. The Al- 
phonso, supra. 

[a] Mate directed to go aboard 
vessel in distress.—The rule has been 
applied where a mate, at the direc- 
tion of the master, went aboard, and 
took command of a vessel in distress, 
the court emphasizing that the mas- 
ter had no power to compel the mate 
to go. Williamson v. The Alphonso, 
30 EB. Cas; INO: 17,749, 1. Curt.<3 76; 


84. Browning v. Baker, 4 F. Cas. 
No. 2,041, 2 Hughes 30; 
[1893] P. 147. 


[a] Who may be salvors.—‘“They 
may be . masters, mates, sail- 
ors, cooks, surgeons, carpenters.” 


Browning v. Baker, 4 F. Cas. No. 2,041, 
2 Hughes 30, 40. 


[b] “When two vessels come up 
together to render assistance to a ship 
in distress, all the persons compos- 
ing the crews, although a part only 
are actually employed, are entitled to 
be considered as salvors.” The Moun- 
ee 2 W. Rob. 7, 8, 166 Reprint 
658. ‘ 


85. The Minneapolis, [1902] P. 30; 
The Spree, [1893] P. 147. 

86. See infra § 193. 

87. The Centurion, 5 F. Cas. No. 
2,554, 1 Ware 490; The Baltimore, 2 
Dobs. 132, 165 Reprint 1438. 


The Spree, 


2,554; The Baltimore, 2 Dods. 132, 165 
Reprint 1438. 


89. The Baltimore, supra (share 
was given to another member of the 
crew in addition to the latter’s own 
share). 


\ 
Decreased share on apportionment 
see infra’ § 194. 


90. The Johnson Lighterage Co., 
No. 24, 248 Fed. 74, 160 CCA 214 [mod 
on other grounds 240 Fed. 435]. 


91. The Arakan, 283 Fed. 861. See 
Browning v. Baker, 4 F. Cas. No. 2,041, 
2 Hughes 30 (holding that the whole 
salvage will be awarded to a wrecking 
firm where the wages of the crew em- 
ployed were paid by it, and they make 
no claim to salvage). 


92. The Cetewayo, 9 Fed. 717; In- 
ter-Island Steam Nay. Co., Ltd. v. The 
Celtic Chief, 4 Hawaii Fed. 299 [mod 
on other grounds 230 Fed. 753, 145 
CCA 63]. 


93. Spreckles, ete., Co. v. The Loch 
Garve, 4 Hawaii Fed. 107. 


94. The Rosalie Mahoney, 248 Fed. 
965 [aff 250 Fed. 795, 163 CCA 127]; 
The Calium, 218 Fed. 267. 


95. The Coriolanus, 15 P. D. 1083; 
The Punta Lara, 26 T. L. R. 268. 


[a] Rule applied in denying a 
share to the wife of the master, whose 
name appeared on the articles as 
stewardess at a shilling a month. 
The Punta Lara, 26 T.:L. R. 268. 


96. The Johnson Lighterage Co., 
No. 24, 240 Fed. 435 [mod on other 
grounds 248 Fed. 74, 160 CCA 214]. 
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ing boat is entitled to share in salvage compensation 
for service rendered by the boat and crew.°? 


[§ 61] 3. Effect of Contract, Agreement, or Set- 
tlement by Owner or Master, and Failure of Owner 
To Claim.°* There is authority for the view that the 
fact that the owner of the salving vessel has entered 
into a contract in respect of the compensation for the 
particular services under consideration does not nec- 
essarily prevent the master and crew of such vessel 
from claiming as salvors,®® at least where the service 
rendered was greater than, and different from, the 
service contemplated by the contract;' nor does an 
agreement by the master in this regard prevent mem- 
bers of the crew, who are not parties to the agree- 
ment, from claiming as salvors.?. On the other hand, 
although the service rendered might, in the absence 
of contract, be regarded as a salvage service, a con- 
tract for towage, with a stipulation against salvage, 
between the owners of the two vessels involved has 
been held sufficient to prevent members of the crew 
of the assisting vessel from claiming as salvors where 
they did not render any personal service of a salvage 
nature, but merely did their routine work on their 
own vessel without danger or risk to themselves and 
without the exercise of any ingenuity or skill in ef- 
fecting the rescue;* and it has been held that mem- 
bers of the crew of an assisting vessel, who entered 
into the enterprise with full knowledge of the con- 
tract between the owners of the vessels involved, had 
waived any claim for salvage, where they performed 
no services other than those contemplated when the 
journey of assistance began, and encountered no un- 
usual danger.* A distinction, based on the time when 
the contract is entered into, has been made.® Ac- 
cordingly, the view has been expressed that the 
owner of a vessel may bind the master and crew by 
a contract fixing the status of ordinary services, in 
assisting another vessel, on a basis other than sal- 
vage, in respect of services to be rendered,® but not 
in respect of past services;’ and, where a substan- 
tial part of a continuous salvage service had already 
been performed when the contract by the owner was 
made, such contract did not prevent the master and 
crew from claiming as salvors.*® 

Vessel disabled or endangered during towing en- 
gagement. The master and crew of a tug, who per- 
form no duties other than those required in the tow- 
age service which the tug was under engagement to 
render to a vessel which is disabled or endangered 
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after the towage has commenced, may not properly 
claim as salvors,® but the rule is otherwise in respect 
of extraordinary service not within the original en- 
gagement,'® and a provision in a towage contract 
against claiming salvage does not prevent the master 
of the tug, who had no knowledgé of such provision,** 
or the crew of the tug,!? from claiming as salvors 
of the cargo on the tow. 


General contract for towage. The fact that the 
owner of the salving vessel has a general contract to 
render towage service to the vessels of the owner of 
the salved vessel does not prevent the officers and 
crew of the salving vessel from claiming as salvors 
in respect of extraordinary services not within such 
contract.13 


Consorts. Where two vessels sailed as consorts 
under a special agreement between the masters to 
give mutual protection, it was held that service ren- 
dered by the master and crew of one of such vessels 
to the other would not support a salvage claim.!4 


Settlement between owners of salving vessel and 
owner of salved vessel, in respect of the salvage sery- 
ice, does not prevent the crew from claiming salvage 
compensation from the salved vessel.?® 


Failure of owner to claim salvage. The fact that 
no claim of salvage is made for the services of the 
salving vessel does not prevent members of the crew 
of such vessel from claiming as salvors.?® 


[§ 62] 4. Agreement To Abandon, or Release of, 
Salvage Claim.1* According to some cases, in the 
absence of statutory provision, an agreement by a 
seaman to abandon his right to salvage is invalid, 
since it would be regarded as inequitable.t® <A stat- 
utory provision against a seaman’s abandonment of 
any right which he may have or obtain in the nature 
of salvage,1® prevents a member’ of the crew of a 
salving vessel from releasing, or agreeing to abandon, 
his claim to pafticipate in any salvage that may ac- 
crue from a salvage enterprise.2° Even under the 
English statute providing that such a statutory pro- 
vision does not apply to a stipulation made by a sea- 
man belonging to any ship, which, according to the 
terms of the agreement, is to be employed fn salvage 
service, with respect to the remuneration which is 
to be paid to him for salvage service to be rendered | 
by such ship,?! a stipulation to abandon a elaim for 
salvage must have been entered into by the seaman, 
willingly and with knowledge of what he was doing.?? 


97. Slone v. Udle, 
217. 


Apportionment see infra § 193. 

98. Contract as fixing or deter- 
mining amount of award see passim 
infra §§ 145-156. 

Settlement by master as affecting 


crew in respect of amount of award 
see infra § 156. 


6 Newfoundl. 


So Dond 1, “AL Hy Bull SS. ios 
13 F. (2d) 893; Bergher v. General 
Petroleum Co., 242 Fed. 967. See 


Nicholson v. Leith Salvage, etc., 
(19237 Sc. 409. 


1. The Olockson, 281 Fed. 690. 


2. Peacock v. Three Million Feet 
Lumber, 93 Fed. 983. 


Gay Bond vn cAl Hy Bull SS.1Co., 13 
F. (2d) 893. 


4 McKnight v. New Orleans Coal, 
ete;, Co, 89 FE. (2d) 457 [att 36 F. 
(24a; 428). 


Cos 


5. See infra text and notes 6, 7. 


6. The Friesland, [1904] P. 345. 
Compare The William Lusington, 7 
Notes of Cas. 361. 


7. The Friesland, [1904] P. 345. 
8. The Friesland, supra. 


9. The Marechal Suchet, [1911] 
122) Bie 
Towage converted into salvage 


service in general see supra § 15. 

10. The Connemara, 108 U. S. 352, 
2 SCt 754, 27 L. ed.’ 751; Guindon 
v. Cargoes Canal Boats Zenith, etc., 
197 Fed. 227 (recognizing rule). And 
see cases passim supra § 15. 

11. The Leon Bla [1915] PB. 290 
[dism app [1915] P. 90). 

12. The Leon Blum, supra. 

13. The Dumper No. 8, 129 Fed. 
98, 638 CCA 600 


14. The Zenner 2 Hage. Adm. 43, 
166 Reprint 160. 


15. The Lowther 
604. 


Nicks Soir Te settlement see infra § 


a 


Castle, 195 Fed. 


16. The Morzhovoi, 20 F. (2d) 265. 


17. Agreement as to apportion- 
ment see infra § 19 


Settlement see ate § 154. 


18. The Pride of Canada, Brown. 
& L. 208, 167 Reprint 338. 


19. See statutory provisions. 


20. _ Baker Salvage Co. v. The Tay- 
lor Dickson, 40 Fed. 261; The 
Maryanne, itil Ey ee ECD: a Ne a Saeco 
The Pride of Canada, Brown. & iG 
208, 167 Reprint 338. f 


21. Merchant Shipping 
ment Act (1862) § 18 
Shipping Act [1894] § 156) 


22. The Pride of Canada, Brown. 
& L. 208, 167 Reprint 338. 


Amend- 
(Merchant 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 63] 5. Both Vessels Owned by Same Person.” 
The fact that both vessels involved belong to the 
same owner does not affect the status as salvors of 
the master and crew of the vessel which renders the 
service,?* provided the service performed is not with- 
in the contract of employment so that he does not 
by 
So the federal statute providing that the 
right to remuneration for assistance or salvage serv- 
ices shall not be affected by common ownership of 
the vessels rendering or receiving such assistance or 
salvage service’® is itself sufficient to render the offi- 
cers and crew of the salving vessel salvors, notwith- 
standing the common ownership, where the essentials 


receive remuneration 
wages. 


therefor, 


of a salvage service exist.?7 


[§ 64] I. Master and Crew of Salved or Wrecked 
In accordance with the gen- 
eral rule that a claim for salvage service can success- 
fully be asserted only by persons who were not bound 
by their legal duty to render the service,”* it has been 


Vessel—1. In General. 


23. National or government ves- 
sels see supra § 48. 


24 Aslaksen v. U. S., 
241 [aff 281 Fed. 444]; 
S., 134 Fed. 146; Gilchrist Transport 
Co. v. One Hundred Ten Thousand 
Bushels No. 1 Northern Wheat, 120 
Fed. 4382; The Colima, 6 F. Cas. No. 
2,996, 5 Sawy. 181; The Sappho, L. 
R. 3 P. C. 690; The Agamemnon, 5 
Aspin. 92; The Caroline, Lush. 334, 
167 Reprint 149. See The Glenfruin, 
10 P. D. 103 (where an award was 
made in a case in which the cargo 
only of the salved vessel was pro- 
ceeded against). 


25. The Sappho, L. R. 3 P. C. 690. 


26. USCA tit 46 § 727 (Act Aug. 
% atee i387. Us S:oSt. cat! 1462426 268 


273 Fed. 
Rees. v. U. 


27. The Roanoke, 214 Fed. 63, 130 
CCA 203 [aff 209 Fed. 114]. 


28. See supra § 43, 


29. Guindon v. Cargoes Canal 
Boats Zenith, etc., 197 Fed. 227; The 
Nebraska, 75 Fed. 598, 21 CCA 448; 
McGinnis v. The Pontiac, 16 F. Cas. 
No. 8,801, 5 McLean 359, Newb. Adm. 
130; The Vrede, Lush. 322, 167 Re- 
print 143 (recognizing rule). 


[a] Reason for rule.—‘“The rule 
is founded on consideration of pub- 
lic policy, and is designed for the 
protection of the great interests of 
navigation and commerce. The ob- 
vious propriety, not to say neces- 
sity, of providing against tempta- 
tions to place property afloat on the 
ocean, lakes, or rivers, in a situa- 
tion of peril, for the fraudulent pur- 
pose of asserting a claim of salvage 
for its protection and safety, led to 
its adoption.” McGinnis v. The Pon- 
tiac, 16 F. Cas. No. 8,801, 5 McLean 
3859, Newb. Adm. 130. 


30. The Clara, 23 Wall. (U. S.) 1, 
23 L. ed. 146; The Hope, 10 Pet. (U. 
S:)) 108, 9. Ll. ed. 363;-> The: Mastern 
Shore, 15 F. (2d).82; The Macona, 269 
Fed. 468; Gilbraith v. Stewart. 
Transp. Co., 121 Fed. 540, 57 CCA 602. 
64 LRA 193 [aff 108 Fed. 878]; The 
Aguan, 48 Fed. 320; Coffin v. The 
_ Akbar, 5 Fed. 456; The D. W. Vaugh- 
an, 8 F. Cas. No. 4,222, 9 Ben. 26; Mes- 
ner v. Suffolk: Bank, 17 EF. Cas. No. 
9,493; Miller v. Kelly, 17 F. Cas. No. 
9,577, Abb. Adm. 564; The Olive 
Branch, 18 F. Cas. No. 10,490, 1 Low- 
ell 286; Roberts v. The Ocean Star, 
20 F. Cas..No. 11,908; The Wave v. 
Hyer, 29 F. Cas. No. 17,300, 2 Paine 
131; Burrmeister v. The Speedwell, 2 
Pawaii 420; Danielson v. Libby, 114 
Wash. 340, 195 P 37; The Le Jonet, L. 
oe AG ee ob o;)) The «Portreath, 
[1923] P. 155; The Neptune, 1 Hagg. 
Adm, 227, 166 Reprint 81; The Vrede, 
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his ordinary 


[56 C.J.] 39 


held or recognized that neither the master?® nor a 
seaman,*° or, as sometimes expressed, members of 
the crew,*! of a vessel in need of assistance, may be 
regarded as salvors in respect of services rendered 
in the discharge of their duty. 
stated that where, because of extraordinary events, 
seamen exceed their proper duty they may claim as 
salvors,*2 there is authority for the view that the 
mere fact that seamen have performed services more 
arduous than their usual work does not constitute 
them salvors in the technical sense.*? Where the 
members of the crew are not entitled to compensation 
as salvors, a promise of reward from the passengers 
of the distressed vessel, to secure their exertions for 


While it has been 


saving passengers’ property, is not legally binding.** 


Lush. 322, 167 Reprint 1438 (recogniz- 
ing rule); The Warrior, Lush. 476, 
167 Reprint 214. See The Buffalo, 
194 Fed. 900 (holding that no award 
with reference to a tugboat alone 
could be made in a case in which 
persons volunteered to use such tug- 
boat to remove another vessel, be- 
longing to the owner of ‘the tugboat, 
from a position of danger). 

[a] Reasons for rule.—(1) ‘‘Sea- 
men belonging to the ship in peril 
cannot, as a general rule, claim a sal- 
vage compensation, not only because 
it is their duty to save both ship and 
cargo, if it is in their power, but be- 
cause it would be unwise to tempt 
them to let the ship and cargo get in- 
to a position of danger in order that 
by extreme exertion they might claim 
salvage compensation.” The Clara, 
28. Wall... (U.'S.) 1; 177 23 i. ed. 146. 
(2) “The major reason for the rule 
denying a crew salvage, except aft- 
er abandonment of the ship, or aft- 


er discharge of the crew, is to in- 
sure fidelity, as well as effort, on 
their part.” The Comet, 205 Fed. 
991, 992. (38) “Shall they be at lib- 


erty, at such a time, to divest them- 
selves at once of their allegiance to 
the’ ship, and of the character of 
covenanted seamen, and assume, at 
their option, the character of salvors, 
claiming its large rewards, and sub- 
ject to no control? This would not 
only be inconsistent with the con- 
tract of hiring, but a startling viola- 
tion of that principle of maritime 
policy, which sedulously endeavors to 
bind up the interest of the mariner 
with that of the owner. It would 
be not only an inducement to relax 
his efforts in time of difficulty and 
danger, but a direct temptation to 
cause shipwreck and disaster, that 
he might successfully claim the 
large rewards of salvage _ service.” 
The Massasoit, 16 F. Cas. No. 9,260, 
1 Sprague 97. 

[b] Steamboats.—The rules rela- 
tive to the exertions required of sea- 
men in cases of shipwreck or of dis- 
aster at sea are applicable to naviga- 
tion by steamboats, and for services 
to steamboats, seamen are not enti- 
tled to salvage. Mesner v. Suffolk 
Bank, 17 F. Cas. No. 9,493. 

[ec] Promise of master to pay ex- 
tra compensation for services which 
the seamen were under obligation to 
perform, was without consideration 
and could not properly be’ made the 
basis of a salvage claim. The C. F. 
Bielman, 108 Fed. 878 [aff sub nom. 
Gilbraith v. Stewart Transp. Co., 121 
Fed. 540, 57 CCA 602, 64 LRA 1938]. 


[d] Contract construed.—A _ con- 
tract providing that “salvage work 
shall be paid for at’’ a specified rate 


What law governs. 
or not members of the crew of a foreign vessel may 
claim as salvors, the view has been expressed that the 
law of the vessel’s country governs.?® 


[§ 65] 2. Who Subject to Rule Denying Status 


In determining as to whether 


has been construed as referring to 
salvage as it is technically known 
in admiralty, and it was held that 
there could be no salvage allowance 
in the absence of a showing. of the 
existence of conditions which brought 
the seamen in question within ex- 
ceptions to the general rule against 
admitting them to the status of sal- 
vors of their own vessel. Danielson 
v. Libby, 114 Wash. 340, 195 P 37. 


31. The Eastern Shore, 15 F. (2d) 
82; Guindon v. Cargoes Canal Boats 
Zenith, etc., 197 Fed. 227; .The Ante- 
lope, 1 F. Cas. No. 484, 1 Lowell 130; 
The Neptune, 1 Hagg. Adm. 227, 166 
Reprint 81. 


[a] Crew alternately operating 
two ferryboats were attached to both 
and were not entitled to recover for 
salvage services rendered to either. 
The Hastern Shore, 15 F. (2d) 82. 


[b] Service rendered out of regu- 
lar employment hours.—The fact that 
a member of the crew of a ferryboat 
rendered the service in question after 
he completed his work for the day 
did not constitute him a salvor, The 
Eastern Shore, 15 F. (2d) 82. 


32. The Hope, 10 Pet. (U. S.) 108, 
9 L. ed. 363; The Mary Hale, 16 F. 
Cas. No. 9,213; Coady v. Twelve Hun- 
dred Barrels of Oil, 2 Hawaii 34. 


[a] Statement discussed and ex- 
plained.—(1) ‘‘Therefore there is no 
reason in the later cases to question 
the rule, laid down by Judge La- 
combe in The C. P. Minch, 73 Fed. 
859, 20 CCA 70, that either the ves- 
sel must be a total loss or she must 
be abandoned by her master. The 
language of Justice Story, in Hobart 
v. Drogan, 10 Pet. 108, 122, 9 L. ed: 
363, has at times led to contrary sup- 
positions, but in The C. F. Bielman, 
108 Fed. 878, it was explained as not 
inconsistent with the rule.’ The Ma- 
cona, 269 Fed. 468. (2) “These ex- 
ceptions are, some cases state, that 
seamen are entitled to salvage for 
extraordinary services beyond their 
duties under their contract. An ex- 
amination of those cases, however, 
shows that these statements are 
mere obiter.’”’ Danielson v. Libby, 114 
Wash. 340; 195 P 37, 38. 


33. Gilbraith Nis The Stewart 
Transp. Co., 121 Fed. 540, 57 CCA 
602, 64 LRA 1938 [aff sub nom. The 
Cc. F. Bielman, 108 Fed. 878]. See 
The Macona, 269 Fed. 468 (where an 
award was denied). 


34, Mesner v. Suffolk Bank, 17 F. 
Cas. No. 9,493. 
35. The Superior, 270 Fed. 283. 


[a] Rule applied in holding that 
members of the crew of a Norwegian 
vessel cannot recover salvage for 


40 [56 C.J.] 
as Salvor. The mere fact that members of the per- 
sonnel of a vessel are not engaged solely in her nayi- 
gation does not prevent such members from being 
subject to the rule against admitting seamen or mem- 
bers of the crew to the status of salvors.*® So mem- 
bers of the crew of,*” or fishermen aboard,*® a fish- 
ing vessel, whose compensation depends on the size 
of the catch, have been regarded as having the same, 
or substantially the same, status as seamen employed 
for wages so as to prevent their claiming, as salvors, 
for services rendered while their relation to the ves- 
sel continued. The distinction or exception by which 
pilots in some instances have been admitted as sal- 
vors®® is not applicable to pilots of steamboats be- 
longing to the ship’s company.?® So also engineers 
are within the general rule denying the status of 
salvors to seamen or members of the erew.*! A per- 
son who, in an emergency and at the request of the 
master and owner, takes temporary charge of a ves- 
sel for the purpose of saving her, if possible, is not, 
however, within the rule denying the status of salvor 
to the master of a vessel in distress,*? and such per- 
son may claim as salvor if the requisites of a salvage 
service exist.*® 


[§ 66] 3. Discharge or Termination of Connection 
with Vessel;+# Abandonment or Wreck—a. In Gen- 
eral. It has been held or recognized that events may 
occur through which seamen’s connection with a 
vessel may be terminated so as to admit them to the 
status of salvors if the essentials of a salvage service 
are present.*® Thus dissolution or termination of 
their contract of service so as to entitle seamen to 
salvage reward occurs where they have been dis- 
charged,*® either formally or expressly,** or by im- 
plication.*® So seamen may acquire the status of 
salvors where the voyage has been terminated by 


services to their own vessel. The [a] If master 


Superior, 270 Fed. 283. 


What law governs in general see |@rtheless valid, 
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charges seamen, the discharge is nev- 
unless the seamen 


[§§ 65-67 


the absolute abandonment of the vessel by all,*® or, 
under certain circumstances, by all except the sal-_ 
vors,°° without hope or expectation of recovery. 


[§ 67] b. What Constitutes Discharge or Aban- 
donment. Among other transactions or occurrences 
which, it has been held or recognized, did not con- 
stitute a termination of the crew’s or seamen’s con- 
nection with the vessel or their discharge, so as to 
admit them to the status of salvors are: The mas- 
ter’s wrongfully leaving the vessel,°! the master’s 
calling for volunteers to secure assistance and cer- 
tain members’ answering the call,®? or the master’s 
promise of extra compensation for services which 
seamen are obligated to perform without such extra 
compensation. 


Abandonment. The requisites of an abandonment 
which will terminate their connection with the vessel 
so as to admit seamen or crew to the status of salvors 
have been set forth as follows: First, the abandon- 
ment must take place at sea, and not upon the 
coast;°* second, the abandonment must be sine spe 
revertendi;*°® third, the abandonment must be bona 
fide for the purpose of saving life;°* fourth, it must 
be by order of the master, in consequence of danger 
by reason of damage to the ship and the state of the 
elements.** Accordingly there is not an abandon- 
ment where there is an intention to return or to re- 
cover the vessel,°® and where the circumstances are 
doubtful, the court will be slow to infer that the ves- 
sel has been abandoned unless it appears that there 
was no reasonable hope of recovery.®® So the mere 
temporary abandonment of the vessel®® from imme- 
diate fear, before the state of the vessel is known, is 
not an abandonment within the rule in question.®? 
So the abandonment of the vessel because of the mas- 
ter’s opinion that she will sink or be destroyed, fol- 


improperly dis- ; No. 10,490, 1 Lowell 286. 
52. The Comet, 205 Fed. 991. 


53. The C. F. Bielman, 108 Fed. 


supra § 2. 

36. The Comet, 205 Fed. 991. 

37. The Georgiana, 245 Fed. 321, 
Tine CAL FO 13° 

[a] .Members of crew shipped on 
so-called quarter-lay plan were in- 
capable of becoming salvors whilé 
bound by their engagement. The 
Georgiana, 245 Fed. 321, 157 CCA 513. 

88. The Zapora, 205 Fed. 1004; 
The Comet, 205 Fed. 991. 

39. See supra § 17. - 

40. Mesner v. Suffolk Bank, 17 F. 
Cas. No. 9,493. 

41. Mesner y. Suffolk Bank, supra, 

42. McGinnis v. The Pontiac, 16 
F. Cas. No. -8,801, 5 McLean 359, 
Newb. Adm. 130. 


43. McGinnis v. The Pontiac, su- 


pra. 

44. In case of recapture see infra 
§ 69. 

45. Hobart v. Drogan, 10 Pet. (U. 


S.) 108, 9 L. ed. 863; Connor vy. Vir- 
ginia, 2 Hawaii 171; Coady v. Twelve 
Hundred Barrels of Oil, 2 Hawaii 34; 
The Le Jonet, L. R. 3 A, & EH. 556. 


The C. F. Bielman, 108 Fed. 
878; The C. P. Minch, 73 Fed. 859, 
20 CCA 70; The Aguan, 48 Fed. 320; 
The Olive Branch, 18 F. Cas. No. 
10,490, 1 Lowell 286; Danielson v. 
Libby, 114 Wash. 340, 195 P 37 (rec- 
ognizing rule); The Warrior, Lush. 
476, 167 Reprint 214. See Burrmeis- 
ter v. The Speedwell, 2 Hawaii 420 
(recognizing rule). 


are proved to have fraudulently ac- 
cepted their discharge, and subse- 
quent services rendered by them to 
ship and cargo may be salvage serv- 
ices. The Warrior, Lush. 476, 167 
Reprint 214, 


47. The Georgiana, 
Doe CCAM DH oe 


48. The Georgiana, supra. 


49. The Georgiana, 245 Fed. 321, 
Lite CCAY Si3ce Ther CSP wMinech. iis 
Fed. 859, 20) CCA 70: Taylor. v. The 
Catowm23 = he (Cassa NO melo sGSOs lee Ou 
Adm. 48; Phillips v. Rawlins, 2 Ha- 
waii 150; Connor v. Virginia, 2 Ha- 
waii 171; Danielson v. Libby, 114 
Wash. 340, 195 P 387 (recognizing 
rule); The Klorence, “6 yur. 
See The Warrior, Lush. 476, 167 Re- 
print 214 (apparently recognizing the 
rule). 

50. Mason v. The Blaireau, 2 
Cranch (U. S.) 240, 2 L. ed. 266; The 
C. P. Minch, 73 Fed. 859, 20 CCA 70; 
The Umattilla, 29 Fed. 252; The Tri- 
umph, 24 F. Cas. No. 14,183, 1 Sprague 
428; The Le Jonet, L. R. 3 A. & E. 
556. See Coady v. Twelve Hundred 
Barrels of Oil, 2 Hawaii 34 (where 
an award was made). 


[a] One man left, either by design 
or through carelessness, on board of 
ship abandoned at sea, is thereby 
discharged from his contract of serv- 
ice, and may claim salvage for as- 
sisting in saving the vessel. The 
Blaireau, 2 Cranch (U. S.) 240, 2 L. 
ed. 266; The Triumph, 24 F. Cas. No. 
14,183, 1 Sprague 428. 

51. The Olive Branch, 18 F. Cas. 


245 Fed, 321, 


878 Laff sub nom. Gilbraith v. Stewart 
Transp. Co., 121 Fed. 540, 57 CCA 602, 
64 LRA 193]. 


54. Danielson v. Libby, 114 Wash. 
340, 195 P 37; The Florence, 16 Jur. 
572. But see cases passim infra § 68. 

55. Danielson v. Libby, 114 Wash. 
oak 195 P 37; The Florence, 16 Jur. 

56. Danielson v. Libby, 114 Wash. 


ae 195 P 37; The Florence, 16 Jur. 


57. Danielson y. Libby, 114 Wash. 
Pas 195 P 87; The Florence, 16 Jur. 


58. The C, RP. Minch, 73) Bed 8595 
20 CCA 70 [aff 61 Fed. 511]; The 
John Perkins, 13 F. Cas. No. 7,360 


[rev 18 F. Cas. No. 10,252, 3 Ware 
87]; Mesner v. Suffolk Bank, 17 F. 
Cas. No. 9,493. 


[a] Transfer of crew of vessel in 
imminent peril to another vessel, 
pursuant to an agreement of the re- 
spective captains, by which the crew 
of the salving vessel took over the 
salved vessel, did not so dissolve the 
contract as to entitle the crew of the 
salved vessel to salvage for subse- 
quent labors in saving her. The D. 
M. Hall v. The John Land, 7 F. Cas. 
No. 3,939. 


59. The Warrior, 
Reprint 214. 


60. Danielson v. Libby, 114 Wash. 
S40 19 Se Pa sic 


| 61. The Florence, 16 Jur. 572. 


Lush. 476, 167 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 67-70] 


lowed shortly thereafter by a change of opinion on 
his part and return to the vessel, is not such an aban- 
donment as will permit the seamen to claim as sal- 
vors,°* and the fact that in such case the master 
called for volunteers among the crew to return to 
the vessel is immaterial.°* On the other hand, a 
change in the situation of the vessel, after abandon- 
ment, by which she was exposed to a different and 
greater danger, may render ineffective the master’s 
intention to return and so constitute the abandon- 
ment a final one.°* The mere fact that the master 


’ authorized the crew of a stranded vessel to go ashore 


does not show an abandonment where they were so 
authorized in connection with the master’s intention 
to secure the safety of the vessel.6° The abandon- 
ment of a stranded vessel and her cargo to the in- 
surers 1s not an abandonment within the rule in ques- 
tion, the duty of the master and seamen to stand by 
the vessel and cargo remaining after the change of 
ownership effected by the abandonment to the in- 
surer, so as to prevent the operation of the rule.®® 
The arrest and detention of a vessel in an admiralty 
suit does not work an abandonment of her, so as to 
entitle the master to salvage compensation for serv- 
ices rendered while she is in the marshal’s custody; 
it is the master’s duty to remain with the ship, not- 
withstanding her arrest, and any services he may 
render are in the performance of his legal duties.°7 


[§ 68] c. Wreck. In general, in the case of ship- 
wreck and the saving of part of the vessel, the mem- 
bers of the erew are not regarded as salvors in the 
technical sense,°® and the right to claim as salvors 
has been denied where seamen contract to be paid 
by a share of the freight or of the proceeds of a voy- 
age and their vessel is wrecked.°® There have been, 
however, some cases in which, in respect of extraor- 
dinary services after shipwreck, the members of the 
erew have been regarded as salvors in saving part 
of the vessel.7° In any event some cases have rec- 


62. The Superior, 270 Fed. 283;)the severest 
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reprobation, 


[56 C.J.] 41 


ognized that in such case the seamen are entitled to 
some compensation or reward,’ and the view has 
been expressed that it is immaterial whether the 
reward is granted as wages or as salvage.?? 


[§ 69] 4. Recapture or Rescue of Vessel. Cap- 
ture by a public or private armed vessel of a belliger- 
ent power*? or by a pirate’* ordinarily terminates or 
suspends the contract which binds the master and 
crew to their vessel, and where the circumstances are 
such as not to make it their duty to attempt to rescue 
or recapture the vessel, they may claim as salvors in 
respect of the rescue or recapture.’® There is, how- 
ever, authority for the view that if the master, acting 
for the benefit of the owner, can regain possession 
of his vessel and the cargo by a ransom, or by a pur- 
chase after condemnation, in the exercise of this 
authority so to gain possession, he is acting strictly 
within the line of his duty and may not claim as a 
salvor.*® 


Seamen of different nationality from that of ves- 
sel. The right of seamen of a different nationality 
from that of the vessel to claim as salvors has been 
recognized.** 

[§ 70] J. Passengers—1. On Salved Vessel. In 
case of a common danger it is the duty of all on board 
a vessel, including the passengers, to give any as- 
sistance they can, by the use of all ordinary means, 
to avert loss or injury,’® and a passenger may not, 
therefore, successfully claim as salvor for every serv- 
ice which would support a claim by one not con- 
nected with the vessel.*® Passengers are not, of 
course, entitled to salvage for service rendered by 
them within the line of their duty,*° as, for example, 
for assistance rendered by the use of all ordinary 
means in working and pumping the vessel;*! or, as 
sometimes broadly stated, passengers cannot prop- 
erly claim salvage unless they perform extraordinary 
service.°* So the view has been expressed that the 


and, al-[No. 2,871, 1 Pet. Adm. 70; Strout v. 


The Portreath, [1923] P. 155. 

[a] Thus there was no abandon- 
ment within the rule where a vessel 
was left by the crew under orders 
of the master because of a belief that 
she would be destroyed, but thereaft- 
er the master and the men returned 
to the vessel, after discovery that 
the anchor had caught and held. The 
Superior, 270 Fed. 283. 


63. The Portreath, 


64. The Georgiana, 
Hip, TOGA 513! 


65. Danielson v. Libby, 114 Wash. 
340, 195 P 37. 


66. The C. F. Bielman, 108 Fed. 
878 [aff sub nom. Gilbraith v. Stewart 
Transp. Co., 121 Fed. 540, 57 CCA 602, 
64 LRA 193]. 

. 67. The Nebraska, 75 Fed. 598, 21 
CCA 448. 


68. The Dawn, 7 F. Cas. No. 3,666, 
2 Ware 126; The Holder Borden, 12 
F., Cas. No. 6,600, 1 Sprague 144; The 
Massasoit, 16 F. Cas. No. 
Sprague 97; Phillips v. McCall, 19 
maiGas.- Now11,104, 4 Wash..C. C. 141; 
Connor v. Virginia, 2 Hawaii 171; 
Daniels v. Atlantic Mut. Ins. Co., 24 
N. Y. 447; The Neptune, 1 Hagg. 
Adm. 227, 166 Reprint 81; The Reli- 
ance, 2 W. Rob. 119, 166 Reprint 700 
(recognizing rule). 


[a] Misconduct of  crew.—The 
conduct of the crew of a stranded ves- 
sel in refusing to assist in getting 
her off after wreckers were employed, 


[1923)4Rs 156. 
245 Fed. 321, 


' unless promised extra compensation 


out of the salvage, is deserving of 


95260, a0? 


though such a promise is given, the 
court will prohibit the payment of 
any part of the salvage to them. The 
York, 30 F. Cas. No. 18,140. 


69. The Holder Borden, 12 F. Cas. 
No. 6,600, 1 Sprague 144; Reed v. 
Hussey, 20 ‘He Cass NG. 11, 646, Blatchf. 
& E25: 


70. The Niphon’s Crew, 18 F. Cas. 
No. 10,277; The Two Catharines, 24 
Ff. Cas. No. 14,288, 2 Mason 319; Con- 
nor v. Virginia, 2 Hawaii 171. See 
The Macona, 269 Fed. 468 (where, 
however, there was no wreck and no 
award was made); The C. P. Minch, 
73 Fed. 859, 20 CCA 70 (where the 
cases are reviewed); The Holder 
Bordenys) 129 BarGass Nos 9656007). 
Sprague 144; The Massasoit, 16 F. 
Cas. No. 9,260, 1 Sprague 97 (in the 
last two cases there are expressions 
indicating the possibility of awarding 
salvage); Coady v. Twelve Hundred 
Barrels of Oil, 2 Hawaii 34 (where 
an award was made). 


71. See Seamen § 365. 

72. See Cartwell v. The John Tay- 
lor, 5 F. Cas. No. 2,482, Newb. Adm. 
341. 

73. Brevoor v. The Fair Ameri- 
ean, 4 F. Cas, No. 1,847, 1 Pet. Adm. 
87; Clayton v. The Harmony, 5 F. 
Cas. No. 2,871, 1 Pet. Adm. 70; Strout 
v.. The Cuba, 23 F. Cas. No. 13,549. 


74. Strout v. The Cuba, 23 F. Cas. 
No. 13,549 

75. Brevoor v. The Fair American, 
4 FF. -Cas.~No: 1,847, 1 Pet.-Adm. 87; 
Clayton v. The Harmony, 5 F. Cas. 


The Cuba, 23 F. Cas. No. 13,549. 


76. Phillips v.. McCall, Ae By o@as: 
No. 11,104, 4 Wash..C. C. 14 
77. The Two Friends, - ‘C. Rob. 


271, 165 Reprint 174. 

[a] Rule applied where British 
seamen, members of the crew of an 
American vessel, aided in her recap- 
ture. The Two Friends, 1 C. Rob. 
271, 165 Reprint 174. 

78. The Connemara, 108 U. S. 352, 
2 SCt 754, 27 Lb. ‘ed. 751s) The Brahbo, 
33 Fed. 884. 


[a] General statement as to du- 
ties.— ‘Passengers are bound to ren- 
der ordinary aid to the ship 
when she is in distress. They are 
bound to man the pumps, the wind- 
lass and the ropes, and to assist in 
working the ship in all ways known 
to seamen, as far as they may be 
able. The line of their duty extends, 
at least, thus far.’ Towle v. The 
Great Bastern, 24 EF. Cas. No. 14,110. 


79. The Connemara, 108 U. S. 352, 
2 SCt 754, 27 L. ed. 751. 


80. Kidney v. The Ocean Prince, 
38 Fed. 259; The Brabo, 33 Fed. 884; 
The Pennsylvania, 19 F. Cas. No. 
10,945; The Branston, 2 Hagg. Adm. 
3 note, 166 Reprint 146; The Vrede, 
Lush. 322) 167 Reprint 143; The 
Stella Marie, Young Adm. (N. 'S.) 16. 


81. The Connemara, 108 U.S. 352, 
2 SCt 754, 27 L. ed. 751; The Nebras- 
ka, 75 Fed. 598, 21 CCA 448. 


82. The Clara _ Clarita, 
(Un Sl 23 eed ai 6: 
ka, 


23 Wall. 
The Nebras- 
75 Fed, 598, 21 CCA 448; 


The . 


42 [56.C. 5.) 
greatest caution should be exercised in recognizing 
a passenger as salvor,’* especially where he is of the 
nautical profession.’ The duty of a passenger to 
stand by the vessel is not, however, as extensive or 
exacting as that of the officers and crew,’ and eir- 
cumstances may arise under which a passenger may 
render salvage services,*® in respect of matters be- 
yond his duties,** even though he has not first been 
personally disconnected from the ship.** Thus it 
has been held or recognized that a passenger may be 
entitled to claim as salvor for extraordinary serv- 
ices,®” and the use of extraordinary means not fur- 
nished by the equipment of the vessel herself,°° 


which eonduce to the rescue of the vessel; or for — 


extraordinary services in the saving of cargo.°? 
Salvage has, however, been refused to one who, 
against the will of the master, took control of a 
vessel and brought her into port, where the cireum- 
stances were not such as to warrant or require such 
an extraordinary course of conduet.?? 


Recapture. A passenger may be a salvor in aiding 
in the recapture of the vessel from the enemy.?* 


Persons not regarded as passengers. The view has 
been taken that troops carried on a vessel under con- 
tract with the government are not passengers, and 
are entitled to satvage for staying by the vessel and 
assisting in saving her from becoming a total loss, 
after they might have escaped from the vessel on 
coming near the shore.®* 


[§ 71] 2. On Salving Vessel. A passenger on the 
salving vessel may perform such service as to entitle 
him to claim as salvor.®® In order to claim as salvor, 
however, it must appear that such a passenger ac- 
tually assisted in the salvage service,®® and where a 
passenger agreed with the actual salvors to accept 
a specific amount to assist the salvors, his right to 


SALVAGE 
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[§§ 70-74 


claim as salvor, in respect of the assistance rendered 
by him, has been denied.®? : 

[§ 72{ K. Vessel in Tow of Salvor. . In general 
the owner of a vessel which is towed may not claim 
as salvor in respect of such vessel, where, although 
the tug has rendered a salvage service to a third ves- 
sel, the vessel towed has rendered no assistance,°® 
even though the salvage service involved a devia- 
tion.?® 

[§ 73] L. Vessels or Persons Causing or Contrib- 
uting to Peril or under Duty To Relieve from Peril’ 
—1. In General. Persons are not ordinarily entitled 
to a salvage award for saving property from a dan- 
ger or peril which has resulted from their wrongful 
acts.2. The view has been taken, however, that the 
alleged wrongful act may not be made the basis of 
a denial of a salvage award where the resultant dan- 
ger could not have been anticipated.* The right of 
the owner of a wharf, through whose fault a vessel 
has been sunk near such wharf, to recover from the 
vessel, provided she was claimed, a reasonable 
amount and expenses, for having such vessel raised 
because she was a menace to navigation, has been 
recognized in a suit in which the owner of the wharf 
was held liable for sinking the vessel.* 

[§ 74] 2. Collision.’ A vessel rendering assist- 
ance to another which she has injured in collision 
cannot claim salvage reward if the collision resulted 
from the assisting vessel’s fault,° in whole or in 
part,’ nor in such case ean the vessel at fault suc- 
cessfully claim as salvor in respect of the cargo of 
the assisted vessel;* and, in general, the fault of the 
vessel prevents the crew from ¢laiming as salvors.® 
The view has been taken, however, that a vessel which 
renders assistance to another vessel injured by col- 
lision is not deprived of her status as salvor by the 


Brabo, 33 Fed. 884; 
Young Adm. (N..S.) 


83. The Pennsylvania, 
No. 10,945. 


84. The Pennsylvania, supra, 


85. The Connen.rra, 108 U. S. 352, 
DESCt mos eae etinoel. 


S6r DOnd a yabhe (Cora, holtk.. Cas, 
NOs O21 ego Washes ) Cri @s '80,.53-) Pet. 
Adimas iowa 3 eha.Cas: Now 1,620) 2 
Pet. Adm. 361]; The Charles Henry, 
barBinCaser NO. 2.6170) .Ben. 83 2 New- 
man Va Walters) 3B. & P6112. 127 
Reprint 330; The Salacia, 2 Hagg. 
Adm. 262, 166 Reprint 240. See De 
Leon v. Leitch, 65 Fed. 1002 (rec- 
ognizing rule). 


87. The Pennsylvania, 19 F. Cas. 
No. 10,945; Towle v. The Great East- 
ern, 24 F. Cas. No. 14,110. 


88. The Pennsylvania, 19 F. Cas. 
No. 10,945; Towle v. The Great East- 
ern, 24 F, Cas. No. 14,110. 


9. The Pennsylvania, 19 F. Cas. 
No. 10,945; Towle v. The Great 
Eastern, 24 F. Cas. No. 14,110. 


[a] Acting as officer of deck.— 
Where all officers, except the third 
officer, had been carried overboard or 
incapacitated, and the third officer, 
being fully and usefully engaged, did 
not assume command, a _ passenger 
who was a trained navigator was rec- 
ognized as salvor in respect of bene- 
ficial services, in acting as Officer of 
the deck voluntarily. The Pennsyl- 
vania, 19 F. Cas. No. 10,945. 


[b] For devising and executing 
plan for new steering gear after rud- 
der shaft had been twisted off below 
all points of connection with the 
steering gear, a passenger has. been 


a Stella Marie, 


TOMBE eas. 


Towle v. 
No. 


given a salvage award. 
The Great Eastern, 24 F. Cas. 
14,110. 

90. The Connemara, 108 U. S. 352, 
2 SCE M4, 2% T edtoL. 

91. Candee v. Sixty-Hight Bales 
Cotton, 48 Fed, 479. 


92.. The Anastasia, 1 F. Cas. No. 
346, 1 Ben. 166 (where the court said 
that the question as to whether the 
person who claimed salvage was a 
passenger was immaterial). 

93. The Two Friends, 1 C. Rob. 
271, 165 Reprint 174. 


94, The Merrimac, 
9°473,.1 Ben: 201. 

95. The Connemara, 108 U. S. 352, 
2 SCt 754, 27 L. ed. 751. See The 
Petunia, 8 Newfoundl. 325. 


96. The Coriolanus, 15° P. D. 108; 
The Andrew Kelly v. The Commo- 
dore, 27 B. C. 439. 


Lit BY Cass aNo: 


97. The Sofala, 6 Newfoundl. 3538. 

98. Holbrook v. Freeport Sulphur 
Transp. Co., 300 Fed. 63; The Eph- 
raim and Anna, 21 Fed. 346. 

99. The HEphraim and Anna, su- 
pra. 


1. Negligence or misconduct of 
salvors after salvage service com- 
menced see infra §§ 91-110. 


2. The Clarita, 238 Wally (CU. S.) 
1 20) Tay edy 46) ) hhem brintonies > 
BR. (2d) 543; The Pine Forest, 129 
Fed. 700, 64 CCA 228, 1 LRANS 873; 
The Relief, 51 Fed. 252. 


[a]. Thus a charterer of a tug, 
who drove her through the ice caus- 
ing injuries from which she sunk, 


was under legal obligation to make 
the loss good, and could not main- 
tain a claim against the owner for 
salvage services rendered in doing 
so. The Caroline, 191 Fed. 211. 


3. Guindon y. Cargoes of Canal 
Boats Zenith, Adelphi and Gold Dust, 
197 Hed. 2:27: 


[a] Failure, on part of salvor, to 
obtain permission to enter slip with 
certain canal boats was not ground 
for refusal of a salvage award, in 
respect of saving the cargo on such 
boats from fire, where the fire could 
not have been anticipated. Guindon 
v. Cargoes of Canal Boats Zenith, 
Adelphi and Gold Dust, 197 Fed.' 227. 


4 Outten v. Royster Guano Co., 
258 Fed. 955 [aff 266 Fed. 484]. 


5. Collision between tow and third 
vessel see infra § 75. 


6. The Clarita, 23 Wall. 


GUS) 
Ley Zola, JOCcr ee Oi: 


The Noreuga, 211 
Fed. 355; Moran v. The Minnie C. 
Taylor, 52 Bed. 323; The Chas, 
Soper, 19 Fed. 844; The Samuel H. 
Crawford, 6 Fed. 906; The Mary Pat- 
ten, 16 F. Cas. No. 9,223, 2 Lowell 
196; The Sampson, 21 FE. Cas. No. 
12,279, 4 Blatchf. 28 [aff 13 EF. Cas. 
No. 7,057, 11 NYLegObs 263]; The 
Glengaber, L. R. 3 A. & E. 534; The 
Capella, L. R. 1 A. & HE. 356. 


Ay The Charles BH. Soper, 19 Fed. 


8 The Clarita, 23 Wall. (U. S.) 
1, 23 L. ed. 146; The Noreuga, 211 
Fed. 355: 0/8he Capellay sire tue 
& E. 356. 


9. The Mary Patten, 16 F. Cas. 
No. 9,233, 2 Lowell 196. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 74-77] , 


fact that some of her owners are also owners of a 
third vessel whose fault caused the collision.!° 


Where both the assisting and the assisted vessel 
were at fault, the rule denying salvage to the as- 
sisting vessel for services after collision has been 
applied or recognized in the case of a claim in re- 
spect both of the assisted vessel,'1 and of the cargo 
of such vessel;!? but there is authority for the view 
that, in the ease of a claim in respect of aid to the 
assisted vessel, salvage may be claimed,'* the as- 
sisted vessel to pay one half the total amount fixed 
as the value of the salvage service.'! 


Services rendered by officers and crew of vessel at 
fault, in saving passengers’ effects. Compensation 
for extraordinary exertion by the officers or crew of 
a wrecked vessel in saving passengers’ effects wili 
not be decreed where there is a presumption against 
such vessel of fault for the collision by which she 
was placed in distress.1® 


Statutory duty to assist after collision. A statu- 
tory provision making it the duty of those in control 
of each vessel which has been in collision to render 
to the other vessel such assistance as may be prac- 
ticable does not prevent a salvage award for the serv- 
ices of the vessel which is free from fault, rendered 
to the other vessel.1° 

[§ 75] 3. Misconduct or Negligence of Tug to- 
ward Tow. A tug which, by misconduct or negli- 
gence,!? by want of proper equipment,'® or, in gen- 
eral, by breach of the towage contract,'® occasions 
danger to her tow is not entitled to salvage for rescu- 
ing the tow from such danger, and a like rule has been 
applied or recognized where the danger resulted from 
negligence or misconduct of both the tug and the 
tow.?° Improper handling or want of care in the 


management of the tug, on the part of the master or 
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crew, which resulted in danger to the tow, of course 
prevents the persons who are guilty of the miscon- 
duct or negligence from claiming as salvors,?+ and 
where the danger results from the negligence of the 
master, the incapacity to claim as salvor extends to 
the owner,?? and, in general, to the crew,?* of the 
tug. Where the rescue from the danger occasioned 
by the misconduct or negligence of a tug to her tow 
is effected by another vessel belonging to the owner 
of the tug, such owner may not properly claim as 
salvor,?4 and a like rule has been applied where the 
owners of several tugs formed an association to 
handle and manage such tugs and certain of such 
tugs rendered service to a vessel, the danger to which 
resulted from the negligence of another of such 
tugs.2> The master and crew of another vessel of 
the owner of the tug at fault may, however, be re- 
garded as salvors.?° 

[§ 76] 4. Wreck of Vessel by Master.. Neither 
the salvor nor any person affected by his acts is en- 
titled to compensation for services rendered to a ves- 
sel which has been wrecked, pursuant to an agree- 
ment between the salvor and the master of the ves- 
sel, for the purpose of salvage and division of the 
compensation allowed therefor.?7 The wrongful act 
of a master in wrecking his ship does not, however, 
bar the claim of a salvor not in collusion with him.?* 


[§ 77] M. Different Sets of Salvors and Succes- 
sive Salvors; Joint or Several Operation; and Inter- 
ference with Salvor’s Possession?®—1. In General. 
Notwithstanding the general rule that success in the 
service is an essential element of a claim for sal- 
vage,®° there may be more than one set of salyors 
whose labors contribute to the successful result, and 
in such eases all who shared in the service, and ma- 
terially contributed to the saving, are entitled to 
share in the reward,*! and, where several vessels at 


10. The Glengaber, L. R. 3 A. & 14. The Zambesi, supra. The Duc d’Aumale, [1904] P. 60. 
BH. 534. F ’ 15. Mesner v. Suffolk Bank, 17 F. 24. The Maréchal Suchet, [1911] 
_{aj]_ Rule discussed.—“‘This objec-| Cas. No, 9,493. P. 1; The Pine Forest, 129 Fed. 700, 
tion, if allowed to prevail, could not 16. The Melanie v. The San|64 CCA 228, 1 LRANS 873. 
affect the claim of the crew, nor] Onofre, [1925] A. C. 246; The Han- [a] Raising of sunken vessel is 


could it affect those owners of the 
Warrior [salving vessel] who are not 


nibal,, Li R. 2A. & BH. 53: 


not a salvage service for which com- 


‘reasoning, 


owners of the Black Prince [vessel 
at fault], and in my opinion it can- 
not be sustained. I know of no au- 
thority for the proposition that a 
vessel wholly unconnected with the 
act of mischief is disentitled to sal- 
vage reward simply because she be- 
longs to the same owners as_ the 
vessel that has done the mischief. 
I shall therefore hold that the War- 
rior is entitled to salvage reward.” 
The Glengaber, L. R. 3 A. & EH. 534, 
5 


. 


11. The Minnie C, Taylor, 52 Fed. 
323; The Samuel H. Crawford, 6 Fed. 
906: The Mary Patten, 16 F. Cas. 
No, 97223, 2 Lowell 196, 197; The 


Capella, L. R. 1 A. & E. 356. 

“The libellants say they should 
likewise have half salvage. . . . 
If it had been necessary to pay sal- 
vage to a stranger, both must have 
contributed; but that a salvage serv- 
ice should arise out of a _ disaster 
itthat was partly the fault of the sal- 
vors would be unheard of. . . . 
It must not be forgotten that a sal- 
vage regard . is forfeited not 
only by misconduct, but by incom- 
petency, after the work is begun, I 
think it fairly follows, by parity of 
that previous misconduet 
may have a similar effect.” The 
Mary Patten, supra. 

12. The Capella, L. R. 1 A. & E. 
356. fs 
13. The Zambesi, 3 Can. Exch, 67. 


‘ 


17) Fhe Homely,, 12 F. Cas... No. 
6,661, 8 Ben. 495; The Minnehaha, 
Lush. 335, 167 Reprint 149, 15 Moore 


Pe C1338) 15" Reprint 444; ~The 
Maréchal Suchet, [1911] P. 1; The 
Robert Dixon, 52Ps Si )Diib4: “Bhe 


Kauss, 20 T. L. R. 326. 


18. The Minnehaha, Lush. 335, 167 
Reprint 149,15 Moore P. C. 138, 15 
Reprint 444; The Maréchal Suchet, 
[Rabb bh fiea 2c gly 


19. The Krona, 28 Fed. 318. 


20. The Krona, 28 Fed. 318; The 
Altair Plso7d. PP. L05i5 thes Duc 
d@Aumale, [1904] P. 60. Compare 
Lynch v. Chew, 159 Fed. 182 (where 
both libelant and respondent were at 
fault and each was required to bear 
one half of the cost of the salvage 
service). 

[a] Where collision between tow 
and third vessel, which originated in 
the negligence of both a tug and her 
tow, required services of a salvage 
nature to be rendered by the tug to 
the tow, the tug could not¢claim sal- 


vage remuneration. The Duc 
d’Aumale, [1904] P. 60. 

21. The Maréchal Sucket, [1911] 
P. 1; The Duc d’Aumale, [1904] P. 
60; The Kauss, 20 T. L.°R. 326. 

22. The Maréchal Suchet, [1911] 
Paleeelnenkauss, .200 Ts 1: Ris 326. 


The Duc d’Aumale, [1904] P. 60. 
And see cases supra note 17. 


23. The Kauss, 20 T. L. R. 326; 


pensation can be collected, where the 
sole owners of the vesselS employed 
in the raising were also the sole 
owners of the one through whose 
fault the sinking occurred. The Pine 
Forest,,'129, \Fed. 7.00; 64 ‘CCA, 228 
[aff 119 Fed. 999]. 

25. Fleming v. Lay, 109 Fed. 952, 
48 CCA 748. 
Ey The Maréchal Suchet, [1911] 


27. Church v. Seventeen Hundred 
and Twelve Dollars, 5 F. Cas. No 
2,713; Malone v. The Pedro, 16 F. 
Cas. No. 8,995. 


28. Church vy. Seventeen Hundred 
and Twelve Dollars, 5 F. Cas. No: 
2,713; Malone v. The Pedro, 16 F. 


Cas. No. 8,995. 


29. Cross references: 
yee against cosalvor see infra § 


Apportionment among salvors see in- 
fra §§ 187-197. 

Life ‘salvors acting independently of 
BrOp Srey salvors see supra §§ 26— 


Partial success or contribution to. 
rescue or salving in general see 
supra § 34. 


30. See supra § 82. 


31. The Blackwall, 10 Wall. (U. S.) 
1, 19 L. ed. 870; The Island City, 1 
Black (Uz Spa 2d yt edi g.0 a Uae 
v. Alexander, 5 F. (2d) 230; The Loch 
Garve, 182 Fed. 519, 105 CCA 57 [mod 
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different times render valuable services to a vessel 
in a continuous peril, each is entitled to salvage, al- 
though the separate services of each alone would not 
have saved the vessel.?2. Where, however, the actual 
rescue of a vessel has been effected by another vessel, 
the right of a third vessel to claim as cosalvor for 
services subsequently rendered has been denied,** on 
the ground, in some cases, that such subsequent serv- 
ice was a towage service.** 

Failure of some salvors to claim. Salvors are not 
deprived of a remedy because another set of salvors 
neglects or refuses to join in tive suit,*® nor will such 
neglect or refusal benefit the salvors who seek to 
enforce the salvage claim by giving them any claim 
to a larger compensation, as the nonprosecution by 
one set of salvors inures, not to the hbelants prose- 
cuting the claim, but to the owners of the property 
saved,®* although it has been held that, after an 
award has been made, on distribution between the 
salving vessel and crew, the amount set apart for 
the master inured to the benefit of the owner of the 
salving vessel, where the master made no claim for 
distribution.** 

Joint or several operation. Where two tugs under 
the same management and control act together for 
the purpose of effecting the same result, the salvage 
operation may be regarded as single,** and, under 
certain circumstances, the success of one may in part 
be credited to the other,?® notwithstanding such oth- 
er was disabled by accident before she had rendered 
any substantial service.*°® 

Time for performance of contract and employ- 
ment of other salvors by owner or master of salved 


on other grounds 3 Hawaii Fed. 372]; 
The Strathnevis, 76 Fed. 855; John- 


[a] 


. SALVAGE 


Rescue from fire or explo- 
sives by moving from position of dan-| of 


. ‘ ; a 


[§§ 77-78 


vessel. Where under a “no cure, no pay” contract, 
the salvors, notwithstanding honest efforts, are not 
making such progress as to justify a belief in final 
suecess on their part, the master of the vessel in dis- 
tress is not obliged to wait until it is conclusively 
apparent that the attempts of such salvors will not 
be successful before employing other salvors,** al- 
though the parties to any new contract enter into it 
subject to the existing rights of the original sal- 
yors.t2, Where, however, a contract provides for 
the completion of the work within a specified time, 
with a provision for an extension for a specified 
period if satisfactory progress has been made, the 
question of what constitutes satisfactory progress 
is not alone for the determination of the owner of 
the vessel in respect of which the service is ren- 
dered,#® and the progress may be regarded as satis- 
factory so as to require an extension if it was such 
as to insure completion within the specified period 
of the extension.*+ 

Burden of proof. The burden is on those who 
claim as subsequent salvors to show facts warranting 
their interference?” or participation,*® as, for exam- 
ple, that the prior salvors were unable to effeet the 
salvage service,** or that the prior salvors accepted 
or adopted the services of the subsequent salvors.** 


[§ 78] 2. Continuity and Abandonment of Ef- 
fort.*® The necessity that the service of various 
salvors shall constitute a continuous one in order 
that an earlier service may be regarded as a salvage 
service has been asserted or recognized,°® and, in 
general, voluntary abandonment of an attempt to 
rescue property prevents those claiming for making 


obliged to return, and another tug 
the same owner subsequently 


son v. The El Dorado, 50 Fed. 951; 
Gaynor v. The Gler, 31 Fed. 425; 
Muntz v. Raft of Timber, 15 Fed. 555, 
4 Woods 197; The Gary v. The Sher- 
man, 10 F. Cas. No. 5,259, Chase 468; 
Norris v. The Island City, 18 F. Cas. 
No. 10,306, 1 Cliff. 219; The Ottawa, 
18 F. Cas. No. 10,617, 1 Lowell 274; 
Ryan v. The Cato, 21 F. Cas. No. 12,- 
184, Bee 241; Manchester Liners, Ltd. 
v. U. S., 538 Ct. Cl. 449; The Magdalen, 
31 L. J. P. M. & Adm. 22; The Atham- 
as, 14 Asp. 276; The Auguste Legem- 
bre, [1902] P. 123; The C. D. V. Chip- 
man, 6 Newfoundl. 132. 


[a] If salvors, in effecting a sal- 
vage service, themselves fall into dis- 
tress, and are relieved by other sal- 
vors, they do not lose their original 
right to salvage; but the second sal- 
vors only partake in the salvage ac- 
cording to their merit. In such case 
second salvors cannot lawfully make 
it a, condition of giving assistance 
that the original salvors shall aban- 
don all claims to salvage. The Henry 
yen Ren, 11 F. Cas. No. 6,876, 1 Sumn. 
400. 


{b] Denial of codperation.—A tug 
which gets a burning vessel afloat, 
and tows her to a place where other 
parties put out the fire, renders sal- 
vage service, although both sets of 
salvors deny coéperation. The Hunts- 
ville, 12 F. Cas. No. 6,916. 


382. Muntz v. Raft of Timber, 15 
Fed. 555, 4 Woods 197; Adams vy. The 
Island (City, 1 E..Cas. No. 55,1 Clift. 
210; The Jonge Bastiaan, 5 C. Rob. 
322, 165 Reprint 791; The Atlas, Lush. 
518, 167 Reprint 235, 15 Moore P. Cc. 
329, 15 Reprint 519.. And see cases 
supra § 34. 

33. The Magnolia, 253 Fed. 


400; 
The Tijuca, 247 Fed. 358. 


ger.—Tug and crew, which moved a 
vessel from its dangerous anchorage 
near a fire, which was igniting war 
munitions, were alone entitled to com- 
pensation as salvors, although other 
tugs subsequently moved such vessel 
from the anchorage at which it was 
left to an absolutely safe berth. The 
Tijuca, 247 Fed. 358. 


34 The Magnolia, 253 Fed. 400. 

Service as towage or salvage in 
general see supra §§ 14-16. 

35. The Blackwall, 10 Wall. (U. 
Sa)eelj 0 a. ed. sia: 


36. The Blackwall, supra; Castner, 
Curran cr Bullitt. ince vases en 
(2d) 214 (recognizing rule); J. M. 


Guffey Petroleum Co. vy. Borison, 211 
Fed. 594, 128 CCA 194; The J. Emory 
Owen, 128 Fed. 996. 


[a] Fact that salvors are assisted 
by others who are not strangers to 
property saved does not accrue to the 
benefit of the salvors, even though the 
others make no claim to salvage; the 
salvors are entitled only to the rea- 
sonable pro rata share of the remu- 
neration which would be ordinarily 
awarded to all parties. Gonzales vy. 
We TSH 2s Cen MOE) 


Consideration of services rendered 
by other than claimant as affecting 
Sere aes award in general see in- 
ra § co 


37. See infra § 189. 

38. The Apalachee, 266 Fed. 923. 
39. The Apalachee, supra. 

40. The Apalachee, supra. 


[a] Owner and crew as salvors.— 
Where one of the tugs originally sent 
out by a_ tugboat company, after 
reaching the open sea, which was 
very rough, became disabled, and was 


For later cases, developments and changes in the law see Annotations, 


took her place in the service, it was 
held that inasmuch as her owner ef- 
fected the salvage of the ship, the dis- 
abled tug and her officers and crew 


were entitled to share in the award.” 


The Flottbek, 112 Fed. 682 [mod on 
other grounds 118 Fed. 954, 55 CCA 
448]. 

41. See The Bayamo, 171 Fed. 67 
[aff 171 Fed. 65, 96 CCA 1, 17 AnnCas 
1156 (certiorari den sub nom. Jack- 
sonville Towing, ete., Co. v. The Bay- 
oma, 215 U. S. 606, 30 SCt 407, 54 L. 
ed. 346) 1]. 

42. See The Bayamo, supra. 

43. The Avenger, 251 Fed. 19, 163 
CCA “269. 

44. The Avenger, supra. 


Recovery against owner as for 
breach of contract see infra § 111. 


45. The Pickwick, 16 Jur. 669; 
Rouey v. Duchesne, 4 Newfoundl. 
[a] Burden sustained.—The Mag- 


dalen, 31 L. J. P. M. & Adm. 22. 


46. The Eugene, 3 Hagg. Adm. 156, 
166 Reprint 364. 


47. The Edilio, 246 Fed. 470; The 
Blenden-Hall, 1 Dods. 414, 165 Reprint 
1361; The Eugene, 3 Hagg. Adm. 156, 
166 Reprint 364; The Pickwick, 16 
Jur. 669; Forsey v. Duchesne, 4 New- 
foundl. 65. 

48. The Eugene, 3 Hagg. Adm. 156, 
166 Reprint 364. 

49. Delay or failure to complete 
service as ground for forfeiture see 
infra § 99. 


50. The Myrtle Tunnel, 146 Fed.* 


324; Ross v. The Angeline Anderson, 
eee 796; The Aberdeen, 27 Fed. 


same title and section number, 


ae 
a 


§§ 78-79] 


such attempt from participating as salvors with a 
salvor or salvors who subsequently effect the res- 
cue.°? In order to work such result, however, in a 
case in which the attempt has been beneficial to the 
salved property, the abandonment must be a volun- 
tary, absolute abandonment of the enterprise and 
property, such as indicates an absence of all further 
interest and an indifference as to whether the prop- 
erty be saved or not;°* and where weather conditions 
or other circumstances beyond the control of the 
persons who make the attempt, which has been to 
some extent beneficial, prevent them from rendering 
further service, and there has not been a willful dis- 
regard of duty on their part, the right to share re- 
mains.°* The right to participate in respect of an 
abandoned attempt does not exist, however, where 
the attempt was futile, no matter how strenuous or 
well intended it may have been.** 


[§ 79] 3. Right To Interfere with, and Partici- 
pate in, Salvage Operation. Persons who are in pos- 
session of an abandoned or derelict vessel or cargo 
have a right to retain it until the salvage is com- 
pleted,®® and no other person has the right to inter- 
fere with them,®® and acquire the status of a sal- 
vor,°’ where the persons so in possession are able 
to effect the salvage, and are conducting the business 
with fidelity and vigor. Like rules have been recog- 
nized or applied in eases other than derelict where 
salvors are in possession, their services have been 
accepted, and they have the capacity to effect the 
rescue.°& Ordinarily, however, in such cases the 
first salvors cannot, against the will of the master of 
the vessel in distress, exclude others from acting as 
salvors.®® So, if the first salvors do not have suffi- 
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cient means to effect the rescue, they are bound to 
accept additional assistance, if offered,®° and a claim 
of prior possession with resultant right as sole sal- 
vors may not properly be made where it appears that 
the efforts of those who make the claim had not been, 
and would not be, suecessful.*1 The right to exelu- 
sive possession as against subsequent salvors may be 
lost by a voluntary abandonment.®°? Persons who 
have properly interfered, have taken possession of 
the vessel in distress, and have brought the salvage 
service to a‘ successful conclusion are entitled to be 
regarded as salvors.°* 


Right of first salvors to admit other salvors. The 
right of the original salvor of a derelict, who is in 
possession, to admit others to assist and thus acquire 
the status of salvors has been recognized.°* 


Right to participate as affected by time of arrival 
at, or discovery of, salved property, and preference 
of licensed vessels. The right of different vessels 
which are in company when a derelict is discovered, 
to participate as salvors has been recognized,®* al- 
though actual possession is taken only by one.®* “At 
an early date the federal district court of the south- 
ern district of Florida adopted a rule requiring that 
licensed wreckers should be admitted to assist at a 
wreck in the order in which the vessels arrived,®* 
and, under this rule, if a vessel was excluded, and a 
vessel arriving later was permitted to render as- 
sistance which the excluded vessel could have ren- 
dered, the excluded vessel would be permitted to 
share in the salvage.°* The rule did not, however, 
prevent a master from employing one wrecking ves- 
sel in preference to another,®® but affected rather the 
distribution of the award.7° A requirement that 


51. The Myrtle Tunnel, 146 Fed.} 364; The Pickwick, 16 Jur. 669 (rec-| Hagg. Adm. 156, 166 Reprint 364; 
324; The Strathnevis, 76 Fed. 855;] ognizing rule); The Tubantia, [1924]] The Pickwick, 16 Jur. 669 (recogniz-~ 
The Angeline Anderson, 35 Fed. 796;| P. 78; The J. L. Mayo, 7 Newfoundl.] ing rule); The Tubantia, [1924] P. 
Emerson v. The Pandora, 8 F. Cas. No. | 30. 78; The India, 1 W. Rob. 406, 166 
4,442, Newb. Adm. 4,442; The Kil- [a] What constitutes possession. Reprint 625; The J. L. Mayo, 7 New- 
leena, 6 P. D. 193; The India, 1 W.]| —(1) The actual presence on derelict | foundl. 30. 

Rob. 406, 166 Reprint 625. vessel of some one from the ne sh oe EN, 246 Fed. 470; The 

vessel is not a necessary element o imi, i as. No. °9,627a: ~?fhe 

SioWaseine Hence bwbank a possession. The Amethyst, 1 F. Cas.| Yucatan, 30 F. Cas. No. 18,194; The 

Cas. No. 6,376, 1 Sumn. 400 , No. 330, 2 Ware 28. (2) Where the} Glory, 14 Jur. 676; The Fleece, 3 W. 
é ere i : salving vessel lies by awaiting an op-| Rob. 278, 166 Reprint 966. 

52. The Tolomeo, 7 Fed. 497. portunity to render assistance, there| 59, The Champion, Brown. & L. 69, 


53. Cromwell v. The Island City, 
1 Black. 121, 17 L. ed. 70 [aff 6 F. Cas. 
No. 3,410, 1 Cliff. 221]; The Strathne- 
vis, 76 Fed. 855. See The B._U.,e1 
Spinks 638, 164 Reprint oie (where an 
award was made in a ease in which 
there was a doubt as to whether the 
first salvors had rendered any benefi- 
cial service). 


54. The Aberdeen, 27 Fed. 479; 
The Tolomeo, 7 Fed. 497; The John 
Wurts, 13 F. Cas. No. 17,434, Olcott 
462. 


[a] Abandonment compelled by 
weather.— Where salvors employed 
by the owner on contingent compen- 
sation are compelled to abandon the 
wreck on account of the severity of 
the weather, and it drifts to sea and 
is saved by another, the former have 
no claim to salvage compensation. 
The John Wurts, 13 F. Cas. No. 7,434, 
Oleott 462. 


55. The Amethyst, 1 F. Cas. No. 
330, 2 Ware 28, 2 NYLegObs 312; The 
John Gilpin, 13 F. Cas. No. as 345, Ol- 
ecott 77; Fernandez v. Thompson, 38 
Philippine 683 (recognizing rule); 
The Blenden-Hall, 1 Dods. 414, 165 
Reprint 1361; The Dantzic Packet, 3 
Hagg. Adm. 383, 166 Reprint 447; 
The Queen Mab, 3 Hagg. Adm. 242, 
166 Reprint 395; The Effort, 3 Hagg. 
Adm. 165, 166 Reprint 367; The Eu- 
gene, 3 Hage. Adm, 156, 166 Reprint 


is a sufficient possession. The Ame- 
thyst, Supra. 

Burden of proof as to right to inter- 
fere or to participate see infra § 77. 


Retention to secure compensation 
see infra § 198.. 


56. The Amethyst, 1 F. Cas. No. 


330, 2 Ware NYLegObs 312; 
Hand v. The Elvira, 11 F. Cas. No. 
6,015, Gilp. 60; The John Gilpin, 13 


F. Cas. No. 7,345, Oleott 77; The Yuca- 
tan, 30 F. Cas. No. 18,194; The Blen- 
den-Hall, 1 Dods. 414, 165 Reprint 
1361; The Maria, Edw. Adm. 175, 165 
Reprint 1073; The Dantzic Packet, 3 
Hage. Adm. 383, 166 Reprint 447; The 
Queen Mab, 3 Hagg. Adm. 242, 166 Re- 
print 395; The Effort, 3 Hagg. Adm. 
165, 166 Reprint 367; The Eugene, 3 
Hage. Adm. 156, 166 Reprint 364; 
The Charlotta, 2 Hagg. Adm. 361, 166 
Reprint 275; The Pickwick, 16 Jur. 
669 (recognizing rule); The Tubantia, 
[1924] P. 78; The J. L. Mayo, 7 New- 
foundl. 30; Forsey v. Duchesne, 4 
Newfoundl. 65. 


57. The Amethyst, 1 F. Cas. No. 
330, 2 Ware 28, 2 NYLegObs 312; 
Hand v. The Elvira, 11 F. Cas. No. 
6,015, Gilp. 60; The Yucatan, 30 F. 
Cas. No. 18,194; The Blenden-Hall, 1 
Dods. 414, 165 Reprint 1361; The 
Queen Mab, 3 Hagg. Adm. 242, 166 
Reprint 395; The Effort, 3 Hage. Adm. 
165, 166 Reprint 367; The Eugene, 3 


167 Reprint 303; The Dantzic Packet, 
3 Hagg. Adm. 388, 166 Reprint 447. 
See The J. L. Mayo, 7 Newfoundl. 30. 


60. See infra § 92. 


61. The Cheeseman v. Two Ferry- 
boats, 5 F. Cas. No. 2,633, 2 Bond 363. 


62, The John Wurts, 13 FE Cast 
No. 7,434, Olcott 462. 


63. The Magdalen, 31 L. J. P. M. 
eam: 22; The Pickwick, 16° Jur: 


64 The Effort, 3 Hagg. Adm. 
166 Reprint 367. 


65. The Amethyst, 1 F. Cas. No. 
330, 2 Ware 28. 


66. The Amethyst, supra. 


67. See Acosta v. The Halcyon, 1 
¥F. Cas. No. 31. 


[a] Vessel was deemed to have 
“arrived”? when she was in reasonable 
hailing distance, ready to receive and 
obey orders; and a subsequent change 
in the position, by standing off and 
on, although she might be further 
from the wreck than another vessel 
just arriving, did not forfeit her 
right. Acosta v. The Halcyon, 1 F. 
Cas. No. 31. 


68. Pent v. The Ocean Bell, 
Cas. No. 10,961. 

69.- Pent-v. The Ocean Bell, supra. 

70. See infra § 187. 


165, 


19 F. 


46 [56 C.J.] 


vessels engaged in wrecking to have a wrecking li- 
cense was construed as justifying the exclusion of 
unlicensed vessels from participating in a salvage 
service, and sharing in the award therefor, only 
where licensed vessels were present which were ¢a- 
pable of rendering the required service ;** there- 
fore, if the services of unlicensed vessels were ac- 
cepted, they were entitled to share in the compensa- 
tion.?? 

Effect of wrongful interference. Those beginning 
a salvage service, and in the successful’ prosecution 
of it, are entitled to be regarded as the meritorious 
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[§§ 79-81 


salvors of whatever is preserved, when wrongfully 
interrupted in the work by others who complete the 
salvage,?? or who participated in completing it. 
The first salvors may, however, recognize and adopt 
the services of others who have wrongfully inter- 
fered,’and thereby give such persons the status of 
salvors,?®> notwithstanding the salvage operation 
could have successfully been completed without the 
assistance of such others;7° and in some cases of 
derelict in which apparently the court regarded the 
subsequent intervention as unnecessary, the persons 
intervening have been given a small award.‘? 


VI. PERSONS AND PROPERTY LIABLE FOR SALVAGE 
[By Wituram G. Bannon] 


[§ 80] A. Persons Liable—1. In General. Sub- 
ject to the rules limiting the filing of libels in per- 
sonam,’® in general, the persons liable for salvage 
are those who would have borne the loss had the 
service not been performed, and who therefore reap 
the benefit of such service,*® and, ordinarily, this 
includes the owner of the salved vessel, in respect of 
service rendered to the vessel,®° and also the owner 
of the cargo, in respect of service rendered to the 
eargo.8! The liability is not, however, confined to 
the legal owners of the salved property, but extends 
to those who have an interest in that property, which 
interest has been protected by the placing of the 
property itself in a position of security.*? Ordina- 
rily the owner of the vessel is not personally lable 
to the salvors for a salvage service rendered to the 
eargo,®* even though the master of the vessel re- 
quested the service.8* A master may, however, un- 
der certain circumstances, by contract, render the 

71. Pent v. Two Thousand Fight 


Hundred and Fifty Dollars, 19 F. Cas. 


No. 10,961a. [a] 


fafiniloloyeP 907: 
Services rendered by tug.— 


owners of the salved vessel liable to the salvors for 
the services to the salved cargo.*° 


[§ 81] 2. Government or Government-Owned Cor- 
poration. Under the Tucker Act of 1887, author- 
izing the hearing and determination of claims against 
the United States for unliquidated damages, not 
sounding in tort, in respect of which claimant would 
be entitled to redress in admiralty, if the United 
States were suable,®? the enforceability of claims 
for salvage services beneficial to the United States 
has been recognized or upheld.** A later statute rec- 
ognizing the liability of the United States, and of a 
corporation whose outstanding capital stock is owned 
by the United States or its representatives, in re- 
spect of claims against vessels employed as merchant 
vessels, cargoes owned or possessed by the United 
States or such corporation, or tugs operated by such 
corporation,®® has been given effect in making 


87. Act March 38, 1887 (24 U. S. 
St. at. LL. 505,¢ 359988 1) 2): sUSCA 


72. Pent v. Two Thousand Bight 
Hundred and Fifty Dollars, supra. 

73. The Edilio, 246 Fed. 470; The 
John Gilpin, 13 F. Cas. No. 7,345, Ol- 


cott 77; A Quantity of Iron, 20 F. 
Cas. No. 11,496, 2 Sprague 51; The 
Kathleen, L. R. 4 A. & E. 269; The 


Blenden-Hall, 1 Dods. 414, 165 Reprint 
1361; The Fleece, 3 W. Rob. 278, 166 
eprint 966; The Pickwick, 16 Jur. 


74. The Eugene, 3 Hagg. Adm. 15( 
166 Reprint 364. 


75. The C. D. V. Chipman, 6 New- 
foundl. 132. 


7Ou wohevC. Ds V.. Chipman, supra: 
77. See The Maria, Edw. Adm. 175, 


165 Reprint 1073; The Charlotta, 2 
Hagg. Adm. 361, 166 Reprint 275. 


78. See infra § 205. 


79. Cartwell v. The John Taylor, 5 
F. Cas. No. 2,482, Newb. Adm. 341; 
Cox v. May, 4 M. & S. 152, 105 Reprint 
ale 


[a] If shipwrecked vessel is aban- 
doned to underwriters, salvage must 
be borne by them. Cartwell v. The 
John Taylor, 5 F. Cas. No. 2,482, Newb. 
Adm. 341; The Two Catherines, 24 
F. Cas. No. 14,288, 2 Mason 319. 


80. Societa Commerciale Italiana 
di Navigazione v. Maru Nav. Co., 280 
Fed. 334 [mod on other grounds 271 
Fed. 97, and certiorari den 259 U. S. 
584, 42 SCt 586, 66 L. ed. 1075]; Berg- 
her v. General Petroleum Co., 242 Fed. 
967. See The Roanoke, 50 Fed. 574 
(recognizing rule). 


81. The Leon Blum, [1915] P. 290 


The fact that a contract of towage 
contained a provision against salvage 
service did not prevent the owner, 
master, and crew of the tug from suc- 
cessfully claiming for a salvage serv- 
ice to the cargo of the towed vessel, 
as against the owner of the cargo. 
The Leon Blum, [1915] P. 290. 


82. U.S. v. Cornell Steamboat Co., 
202 U. S. 184, 26 SCt 648, 50 L. ed. 
987; Waimanolo Sugar Co. v. Pacific 
Mail SS. Co., 3 Hawaii Fed. 447 [mod 
181 Fed. 927, 104 CCA 365]; The Port 
Victory [1001S Pe 243" “hive Steel 
Barges, 15 P. D. 142; -Hubbell v. Great 
Western Ins. Co., 74 N. Y. 246. 


{a] Charterers of ship on time 
charter, who receive goods on board 
the ship for purposes of delivery in 
consideration of freight, and who are 
responsible for their safe delivery, 
have such an interest in the goods as 
will support a claim against the char- 
terers for salvage services rendered 
in respect of the goods. Port Victor, 
[1901] P. 248. 


83. Pettyjohn v. Oregon Coal, etc., 
Co., 58 Or. 392, 113 P 438; The Raisby, 
Om eee wea. 

84. The Raisby, supra. 

85. The Prinz Heinrich, 13 P. D. 
31; The Cumbrian, 6 Aspin. 151. 


86. Jurisdiction of claims a 
United States: ais 
Court of claims see Federal Court 

3876 note 72 [c] (16). Ba 
District court see Federal Courts § 

348 note 17 [b]. i 


Liability where causin. 3 
infra § 82. ee ox 


For later cases, developments and changes in the law see Annotations, 


tit 28 §§ 41 (20), 250 (1). 

88. U.S. v. Cornell Steamboat Co., 
202 U. S. 184, 26 SCt 648, 50 LL. ed. 
987; U. S. v. Morgan, 99 Fed. 570, 39 


CCA 653 [app dism 22 SCt 931, 46 L. 
ed. 1263]. 


[a] Salvage has been allowed (1) 
for the rescue of a lightship (U. S. 
v. Morgan, 99 Fed. 570, 39 CCA 653 
Capp dism 22 SCt 981, 46 L. ed. 12637) 
(2) for the rescue of an army trans- 
port (Bull Insular SS. Co. v. U. S., 
62 Ct. Cl. 338; Alaska Exploration Co. 
v.US Ss, 44 Ct. (Cli392) (3) and ator 
the rescue of a destroyer (The Pro- 
gressive, 275 Fed. 360). (4) The fed- 
eral government is liable for salvage 
on the duties collected by it on prop- 
erty afterward saved from loss while 
in the harbor of New York, and in the 
possession and control of the customs 
officers, since, under Rev. St. § 2984, 
authorizing the secretary of the 
treasury to refund duties if the prop- 
erty is destroyed, the government has 
a pecuniary interest in the property 
saved. U. . v. Cornell Steamboat 
Co., 202 U. S. 184, 26 SCt 648, 50 L. 
ed. 987. 


[b] Salvage award made without 
referring to statute.—(1) Rescue of 
man-of-war. Manchester Liners, Ltd. 
v. U. S., 53 Ct. Cl. 449. .(2) Attempt 
to assist army transport. Atlantic 
Transport Co. v. U. S., 42 EF. @d)y 5383s 
Gonzales v. U. S., 42 Ct. Cl. 299. 


Liability of government property 
see infra § 87. 


89. Act March 9, 1920 (41 U.S. St. 


at L. 525 c 95 §§ 1, 2); USCA tit 46 
§§ 741, 742. 


same title and section number. 


§§ 81-84] 


awards for salvage against the United States.°° A 
still later statute recognizes the liability of the 
United States in respect of salvage services ren- 
dered to a public vessel of the United States.®+ 


The Panama Railroad Company has been held per- 
sonally hable for a salvage service rendered to a 
vessel appropriated exclusively to public service.®? 


In England the admiralty, by specific provision of 
the charters under which it has held requisitioned 
vessels, has assumed liability for certain salvage ex- 
penses necessitated by the exposure of such ves- 
~sels to certain war risks.°3 


[§ 82] 3. Person Who Caused, or Is Responsible 
for, Peril or Danger; Liability Over. The person 
. who wrongfully caused, or who is responsible for, 
the peril which rendered the salvage service neces- 
sary may be held liable for the amount of the 
award.°* The person from whom a tug is chartered 
is not, however, liable over to the charterer in re- 
spect of a salvage award against a vessel owned by 
the charterer, although the peril of such vessel was 
caused by the fault of the tug, where, under the 
terms of the charter party, the tug was under the 
direction and control of the charterer.®> Provisions 
of a bill of lading which in the particular case ren- 
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der a railroad company liable only as warehouse- 
man have been given effect so as to protect such 
company from liability for a salvage award against 
cargo on one of such company’s lighters where there 
was no violation of its duty as warehouseman.?® 


[§ 83] 4. Life Salvage.°’ In the absence of stat- 
ute, where an increased award is made for the say- 
ing of life in connection with the saving of proper- 
ty,°’ the owner of the vessel,®® of the freight, or of 
the cargo? may be liable. The Hnglish Merchant 
Shipping Act, providing for compensation for the 
saving of life,? has been construed as imposing lia- 
bility to pay salvage, on the owners of the cargo,* 
as well as on the owners of the vessel.> Liability, 
under such statute, is not, however, a general per- 
sonal liability to be enforced in any circumstances, 
whether or not the ship and cargo are lost;® ordi- 
narily, at least, liability depends on the saving of 
property of the person in respect of whom liability 
is asserted.7 

[§ 84] 5. Effect of Payment to Owner of Salving 
Vessel on Rights of Crew. If the amount received 
by the owner of the salving vessel under an agree- 
ment by him with the owner of the salved property 
is a reasonable compensation for the full salvage 


90. U. S. v. Alexander, 5 F. (2d) 
230. See Olsen Water, etc., Co. v. U. 
S., 21 F. (2d) 304 (where appellant 
did not question the award for sal- 
vage). 


[a] Other cases in which awards 
against United States have been 
made.—U. S. v. Nelson, 276 Fed. 706; 
Aslaksen v. U. S., 273 Fed. 241 [aff 
281 Fed. 444]. F 


91. Act March 38, 1925 (43 U.S. St. 
at L. 1112 ¢ 428 § 1); USCA tit 46 § 
781. 


92. Jacobson v. Panama R. Co., 266 
Fed. 344. 


93. See case infra this note. 


[a] Thus, where, under a charter, 
the admiralty assumed the risks of 
“consequences of hostilities or war- 
like operations,” and the vessel was 
disabled by the break:ng of a propel- 
ler shaft with resu tant exposure to 
danger from enemy mine fields, the 
admiralty was liable to indemnify the 
shipowners for reasonable expendi- 
tures for salvage services in rescuing 
the vessel from danger of injury or 
destruction by mines. Pyman SS. Co. 
v. Admiralty Comrs., PS TO ie Es. 
49. 

94. The Brinton, 35 F. (2d) 543; 
Olsen Water, etc., Co. v. U..S., 21 F. 
(2d) 304; U. S. v. Standard Oil Co., 
258 Fed. 697 [aff 264 Fed. 66. 12 ALR 
1404]; The Refrigerant, Deana £2215 IES 
The Kauss, OP eS Tuan. 


[a] Ls ys The owner 
of a tugboat has been held liable 
where the captain had by negligent 
handling cast adrift certain barges to 
which the salvage service was ren- 
dered. The Brinton, 35 F. (2d) 543. 
(2) Where a tow was put on a rock 
as a result of negligent towing, the 
owners of the tugboat were charged 
with the amount of the salvage 
award. The Kauss, 20 T. L. R. 326. 
(3) Under a contract with the United 
States for repairs to a vessel owned 
by the latter, the contractor was re- 
sponsible for, and obliged to make 
.good, damages caused by a fire on 
“such vessel in respect of which fire 
the salvage service was rendered by 
ae persons. Olsen Water, etc., Co. 

U, S., 21 BY. (2d) 304. (4) "In a, suit 
for towage, the owners of the tow 
were permitted to counterclaim for 
the expense of salvage to the tow 


which was rendered necessary by the 
tug’s violation of its contract. The 
Refrigerant, [1925] P. 130. (5) A 
bailee in possession of a floating bath 
for repairs who disobeyed the owner’s 
directions as to its fastenings for se- 
curity from storms, and increased its 
weight and exposure, took the risk of 
its going adrift and was bound to in- 
demnify the owner for salvage ren- 


dered to it. Tebo v. New York, 61 
Fed. 692. 
[b] Division of liability.— (1) 


Where both the salved vessel and an- 
other were at fault in placing the 
salved vessel in a position which ren- 
dered the salvage service necessary, 
the owners of the two vessels have 
each been held liable for one half of 
the amount of the award. McWil- 
liams v. New York, 134 Fed. 1015. 
(2) As between the owner and a sub- 
charterer of a derrick lighter, which 
was moored at a dock, from which she 
broke away during a storm of which 
warning had been given several hours 
before, the subcharterer and the own- 
er were charged in equal shares, in 
view of the negligence of the subchar- 
terer and also of the master, who re- 
mained the agent and representative 
of the owner. The Junior, 279 Fed. 
407 [rev 270 Fed. 98]. 


[ec] Costs recoverable as damages. 
—(1) It has been held that the costs 
awarded in the salvage proceeeding 
were recoverable only as damages 
from the owners of the vessel which 
wrongfully caused the peril, notwith- 
standing the owner of the salved ves- 
sel made application to compel the 
owners of the vessel which caused the 
vessel to pay the costs, which appli- 
eation was based on the possibility 
that including the costs as damages 
might be of no benefit to the owner of 
the salved vessel in view of the right 
of the owners of the vessel which 
caused the peril to limit liability. 
The Kauss, 20 T. L. R. 326. (2) Lim- 
itation of liability by shipowner in 
general see Shipping [36 Cyc 407 et 
seq]. 


95. Magnolia Petroleum Co. v. Na- 
tional Oil Transp. Co., 281 Fed. 336 
[mod on other grounds 286 Fed. 40]. 


[a] Rule applied where a tug was 
chartered from the United States 
Shipping Board Emergency Fleet Cor- 


poration as manager and operator. 
Magnolia Petroleum Co. v. National 
Oil Transp. Co., 281 Fed. 336 [mod on 
other grounds 286 Fed. 40]. 


96. The Hallfried, 278 Fed. 536 [aff 
sub nom. The Thorvala Halvorsen, 
281 Fed. 506]. 


Carrier’s liability as warehouseman 
in general see Carriers §§ 226, 345; 
Shipping [36 Cyc 229, 230). 


97. Life pelvege in general see su- 
pra §§ 26-28. 
98. See infra § 139. 


99. The Fusilier, Brown. & L. Re 
167 Reprint 391, 3 Moore P. C. s 
51, 16 Reprint 19. 


1. The Fusilier, supra. 
2. The Fusilier, supra. 
3. See infra this note. 


[a] Statutes compared.—The cas- 
es infra notes construed Merchant 
Shipping Act (1854) §§ 458, 459 (17 & 
18 Vict. c 104), but the terms of that 
statute, in so ‘far as they affect the 
matter here discussed, would seem to 
be, in no substantial sense, different 
from the provisions of Merchant Ship- 
ping Act (1894) § 544 (57 & 58 Vict. 
c 606). 

4. The Fusilier, Brown. & L. Re 
167 Reprint 391, 3 Moore P. C.- Ss. 
51, 16 Reprint 19; The Suis coon 3 
PRED Ie 2 Sar mne Schiller, 28 Pat DA aia 
Lafé 3 Aspin. 226]. 


5. The Fusilier, Brown. & L. 34, 
167 Reprint 391, 3 Moore P.C. N.S. 51, 
16 Reprint 19; The Schiller, 2 P. D. 
145 [aff 3 Aspin. 226). 


6. The Annie; 12 Pi DD. 50: 
Renpor, 8 P. D. J15: The Sarpedon, 3 
P. D. 28; The Schiller, 2 P. D. 145 
ee 3 Aspin. 226] (per Baggallay, L. 


The 


Saving of property as element of 
life salvage claim in general see pas- 
sim supra §§ 26-28. ; 


7 The Sarpedon, 3 P. D. 28. 
see cases Supra note 6. 


[a] Vessel lost and cargo saved.— 
When lives and cargo have been 
salved, but the vessel has been totally 
lost, the owners of the cargo are lia- 
ble to pay salvage in respect of the 
lives, and the owners of the lost ves- 
sel are not liable to contribute to such 
payment. The Sarpedon, 3 P. D. 28. 


And 


48 [56 C.J.] 
service, including the services of the crew, the own- 
er of the salving vessel may be compelled to dis- 
tribute to the crew of such vessel their proportion 
of such amount.* The crew are not, however, bound 
to look to the owner of the salving vessel for their 
reward, but may look to the owner of the salved ves- 
sel.® 

[§ 85] B. Property Liable'!°—1. In General. In 
general the property to which salvage service is ren- 
dered, or which is benefited by such service, is lia- 
ble,! and this includes the salved vessel,!? cargo,'® 
and freight.1* Thus, where a vessel and cargo are 
saved together by common or continuous labor or 
service, in general all the property saved is liable to 
contribute to the payment of salvage,'® and a like 
rule applies in respect of cargo alone where such 
cargo is owned by several different persons.‘® In 
general the vessel is not liable for the salvage due 
from the cargo!’ or freight,1* as, for example, where 
no service is rendered in saving or rescuing the ves- 
sel.t° So, also, the cargo is not lable for salvage due 
from the vessel.2° The proceeds of the cargo of 
one owner are not chargeable with the amount due 
from other owners of cargo involved in the same 
salvage operation.2!_ Where, however, the master 
of the vessel has made a binding contract for the 
salvage service, the vessel may be liable to the sal- 
vors for the service to the cargo.22 The establish- 
ment of the respective liabilities to salvors, of the 
salved vessel, freight, and cargo, is not, it has been 
said, even prima facie evidence as to where ultimate 
lability should le.? Due procedural steps must, of 
course, be taken in order that an award may be 
made against particular property liable for a sal- 


8. Bergher v. General Petroleum 


240 Fed. 498; 
Co., 242 Fed. $67. 
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The Lackawanna, 220 


[§§ 84-87 


vage service.” 

Service to requisitioned vessel. Although the sal- 
vage service was rendered while the vessel was in 
possession of a sovereign government under requi- 
sition, she may be held liable for the service after 
she is returned to her owners, at least where prop- 
erty in the vessel did not pass from the owners by 
virtue of the requisition and no reward is claimed 
in respect of any act of members of the crew of the 
salved vessel, who were servants of such govern- 
ment.?° ' 

Effect of payment to owner of salving vessel on 
rights of crew. The crew of a salving vessel may 
enforce their claim against the salved vessel not- 


withstanding a payment to the owner of the salving , 


vessel by the owner of the salved property of an 
amount as salvage.?® 


[§ 86] 2. Personal Effects. In general personal 
effects, intended for daily personal use,?* such as 
wearing apparel,?* are not liable for salvage. 


[§ 87] 3. Government Property.2® While an 
early case denied the right of salvors to enforce a 
claim against a vessel owned by the United States 
and employed in connection with operations of the 
army,2°4 it has been held or recognized that person- 
al property of the United States on board a vessel 
is liable to a lien for salvage services rendered in 
saving the property.*° <A statute now forbids the 
arrest or seizure by judicial process of vessels owned 
by, in the possession of, or operated by, the United 
States or a corporation, the entire outstanding cap- 
ital stock of which is owned by the United States 
or its representatives, and of cargoes owned or pos- 


21. Stratton v. Jarvis, 8 Pet. (U. 


9. Bergher vy. General Petroleum 
Co., supra. 

10. Apportionment of 
award see infra § 186. 

General average in respect of ex- 
penses in saving vessel or cargo see 
Shipping [36 Cyc passim 372-406]. 


salvage 


11. Hubbel} y. Great Western Ins. 
Co., 74 N. Y. 246. And see cases infra 
notes 12-14. 

12. The Mercer, 297 Fed. 981; Cen- 


tral Stockyard, etc., Co. v. Mears, 89 
App. Div. 452, 85 NYS 795. 


13. Daniel v. A Cargo of Lumber, 
240 Fed. 498; Central Stockyard, etc., 
Co. v. Mears, 89 App. Div. 452, 85 
NYS 795; The Jonge Bastiaan, 5 C. 
Rob. 322, 165 Reprint 791. 


[a] Bullion, which composed part 
of the cargo and which the master of 
the vessel in distress was able to take 
away because of the assistance ren- 
dered, was chargeable. The Jonge 
eae 5 C. Rob. 322, 165 Reprint 


14. The Nathaniel Hooper, 17 F. 
Cas. No. 10,032, 3 Sumn. 542; Hub- 
bell v. Great Western Ins. Co., 74 N, 
Y¥. 246; The Racehorse, 3 C. Rob. 101, 
165 Reprint 401. 

[a] Rule applied, although the 
freight was not completely earned or 
due when the service was rendered. 
stub pel v. Great Western Ins. Co., 74 
N. Y. 246; The Norma, Lush. 124, 167 
Reprint 58; The Peace, Swab. 85, 166 
Reprint 1032. 


Computing value of freight saved 
see infra § 167. 


Freight subject of salvage see su- 
pra § 39. 


15. Daniel v. A Cargo of Lumber, 


Fed. 1000 (recognizing rule); The Py- 
rénnée, Brown. & L. 189, 167 Reprint 
330; The Longford, 6 P. D. 60. See 
Guindon y. Cargoes Canal Boats Ze- 
nith, ete., 197 Fed. 227 (where an 
award was made). 


[a] Landing cargo to lighten ves- 
sel—A vessel in imminent peril 
should bear an equitable proportion of 
the salvage awarded for landing the 
cargo, when the vessel is thereby 
lightened and enabled to pass to a 
place of greater safety. The Clotilda, 
5 EF. Cas. No. 2,903, 1 Hask. 412. 


Apportionment see infra § 186. 


16. Coast Wrecking Co. v. Phoenix 
Ins. Co., 13 Fed. 127, 20 Blatchf. 557. 


17. Stone v. The Jewell, 41 Fed. 
103; The Alaska, 23 Fed. 597; The 
Queen of the Pacific, 18 Fed. 700, 9 
Sawy. 421; Manila R. Co. v. Macon- 
dray, 37 Philippine 850; The Pyrénnée, 
Brown. & L. 189, 167 Reprint 330; 
The Raisby, 10 P. D. 114. 


[a] Where vessel receives no ben- 
efit from taking off cargo, the salvors 
have no claim for salvage against the 
vessel, but only against the portion of 
cargo saved by them. The Alabami- 
an, 1 F., Cas. No. 128. 


[b] Rule applied, even where there 
was a request by the master for the 
eS service. The Raisby, 10 P. D. 


18. The Pyrénnée, Brown. & L. 189, 
167 Reprint 330. 
a The Admiral Evans, 286 Fed. 
20. The Lackawanna, 220 Fed. 1000 
(recognizing rule); The Colonel 
Adams, 19 Fed. 795; The Queen of 
the Pacific, 18 Fed. 700, 9 Sawy. 421; 


Manila R. Co. v. Macondray, 37 Philip- 
pine 850. 


For later cases, developments and changes in the law see Annotations, 


S.) 4, 8 L. ed. 846. 

22. The Quernmore, 245 Fed. 855, 
158 CCA 195 [certiorari den sub nom. 
The Queensmore v. Henry Nanninga 
Co.,- 245 U.S. 656; 38 SCt 135 625ia: 
ed. 534]. 


23. The Silverway, 14 F. (2d) 154 
[aff sub nom. Savannah Sugar Refin- 
ing Corp. v. Atlantic Towing Co., 15 
F. (2d) 648). 


§ Apportionment in general see infra 
186. 

24. The Ronald J. Brown, 272 Fed. 
45. 

[a] Cargo or proceeds not proceed- 
ed against.—No salvage award could 
be made against salved cargo which 
had been sold, where no process has 
been served against, or any other ef- 
fort made to pursue, the cargo or pro- 


ceeds. The Ronald J. Brown, 272 Fed. 
345. 
25. The Meandros, [1925] P. 61. 


26. Bergher v. General Petroleum 
Co., 242 Fed. 967. 


Att The Willem III, L. R. 3 A. & HE. 
28. The Willem III, supra. Com- 


pare Waimanolo Sugar Co. v. Pacific 
Mail SS. Co., 3 Hawaii Fed. 447 [mod 
181 Wed. 927%, 104 ,CCA» 3651+ (a's: ito 
what wearing apparel included). 


29. United States mail as subject 
to salvage see supra § 39. 


ae a The Thomas A. Scott, 90 Fed. 


30. The Davis, 10 Wall. 15, 19 L. 
ed. 875 [aff 22 Fo ‘Cas. No. 12,9395 "6s 
Blatchf. 138, 2 NatBankrReg 3]; Rees 
v. U. S., 184 Fed. 146; The Merchant, 
17 F. Cas. No. 9,485; U. S. v. Wilder, 
28 F. Cas. No. 16,694, 3 Sumn. 308. 


Same title and section number, 


| 
| 


§§ 87-91] 


sessed by the United States or such corporation.*! 
In the absence of any statutory authorization, a ves- 
sel belonging to the British crown is not liable for 
a salvage service.*? In considering applicable stat- 
utes, the view has been taken that, after a boat, 
which had been taken over by the director general 
of railroads pursuant to wartime control statutes, 
had been returned by the government, such boat 
could be proceeded against for a salvage service 
rendered while the director general was in pos- 


session.?244 


[§ 88] 4. Vessel Causing Peril or Danger, or Lia- 
ble for Injury.** Notwithstanding the general rule 
that salved property is liable for a salvage service 


rendered to it, and that a vessel cannot be held ha-, 


ble for salvage services rendered to the cargo,?+ a 
vessel which is the cause of the peril or damage 
which necessitated the salvage service to other prop- 
erty may be lable for such service,®® as, for ex- 
ample, where the necessity for the salvage service 
to the cargo resulted solely from a fault for which 
the vessel is responsible,*® such as unseaworthi- 
ness** of the vessel; and the right of the owners 
of the cargo to compel the vessel to bear the amount 
of the award for service to the cargo, in such eases, 
has been recognized or upheld.** In order to im- 
pose lability on the vessel, however, it must appear 
that the allegedly wrongful act is one for which 
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the vessel is actually liable.?® Where the negligence 
of the master of the vessel was only the remote, and 
not the proximate, cause of the condition necessitat- 
ing salvage service, it was held that the vessel was 
not hable.*° 


[§ 89] 5. Life Salvage.*! In the absence of stat- 
ute, for the increased amount awarded because of 
life salvage, where property is saved,*? the vessel,** 
the freight,** or the cargo*® may be liable. So, also, 
the award provided for by the English Merchant 
Shipping Act, for the saving of life,*® may, in a 
proper case, be chargeable to the vessel involved,** 
or to the freight*® or the cargo*® of such vessel. A 
claim under such statute does not, however, attach 
to damages for the total loss of such vessel resulting 
from a collision.®° 

[§ 90] 6. Rights of Persons Assisting Salvor.°*? 
Where services are rendered to a vessel by a per- 
son under an agreement with a salvor operating un- 
der a contract, such person cannot maintain a suit 
against the vessel,°? at least where the person so 
rendering service had full knowledge of the terms 
of the salvor’s contract and intended to look to the 
salvor for compensation,®* except by joining with 
the original contractor and sharing with him the 
compensation agreed upon;°* and such person can- 
not join with the salvor where by the very terms 
of his agreement he was not so to share.®® 


VII. DUTIES AND LIABILITIES OF SALVORS; FORFEITURE OF RIGHT 
TO SALVAGE AWARD 


[By Wiuu1am G. Bannon] 


[§ 91] A. Duties of Salvors and Care Required— 
1. In General. In all matters respecting the salvage 
transaction, the salvors are bound to act in good 
faith toward the owners of the property to which 
assistance is given.®® So, before suing or seizing 


31. Act March 9, 1920 (41 U. S.| etc., Co., 
Diwact Juso25 c 95 § 1)" USCA. tit 46 37. The 
§ 74. 1000; 


32. Young v. The Scotia, [1903] A. 


C. 501 [aff 8 Newfoundl. 560]. etc., 


Bye tO Sy alalieyen hex 
Lackawanna, 
The Delaware, 7 F. Cas. No. 3,- 
Pettyjohn v. Ore- 
COmmos Pe Orn S025) lS. ne 


761, 6 Blatchf. 527; 


the salved vessel, it may be the duty of a salvor to 
make known the amount of his demand and to give 
notice of his intention where other persons inter- 
ested have endeavored to learn the amount of the 
salvor’s claim and to effect an agreement with him.°** 


44. The Fusilier, supra. 
Fed. 45. The Fusilier, supra. 


46. Statutory provision for life 
Salvage in general see supra §§ 27, 28. . 


220 


32%. The Arizona, 267 Fed. 598. 

33. Liability of vessel for loss or 
injury to cargo in general see Ship- 
ping [36 Cyc 236-294]. 

34 See supra § 85. 

35. See cases infra notes 36-38. 
And see The Mercer, 297 Fed. 981 
(where the court said that, as be- 
tween the tug and tow involved, the 
primary liability rested on the tug). 


86. The Lackawanna, 220 Fed. 
1000; Pettyjohn vy. Oregon Coal’ ete., 
Co; 58" Or. 392; 113° BP. 438%. The ’Prin- 


38 A. & EB. 41 (under 


cess Royal, L. R. 
And see cases infra 


24, Vat, ¢) 10);. 
notes 37, 38. 


{a] Action by owner of cargo to 
compel delivery.—In an action to re- 
cover goods from a steamship com- 
pany at their destination, a plea alleg- 
ing that the bill of lading exempted 
liability for loss caused by accidents 
or dangers of the sea, that the ves- 
sel’s propeller was lost, totally dis- 
abling her, and that the cargo was 
retained in the interest of the salvor, 
who towed the vessel into port, is in- 
sufficient to show a defense, in view 
of the absence of allegations of fact 
showing that the peril, in respect of 
which the salvage service was ren- 
dered, occurred without fault of the 
vessel. Pettyjohn v. Oregon Coal, 


[56 C. J.—4] 


gon Coal, 
438. 

38. The Valdura, 286 Fed. 747; The 
Lackawanna, 220 Fed. 1000; The Loy- 
al, 204 Fed. 930, 123 CCA 252. See 
The Silverway, 14 F. (2d) 154 [aff 
sub nom. Savannah Sugar Refining 
Corp. v. Atlantic Towing Co., 15 F. 
(2d) 648]. 


39. Savannah Sugar Refining Corp. 
v. Atlantic Towing Co., 15 F. (2d) 648 
{aff sub nom, The Silverway, 14 F. 
(2d) 154]. 


[a] Thus, where the stranding of a 
vessel was due to failure of the mas- 
ter to make proper use of information 
available to him, rather than to the 
owner’s failure to provide a proper 
chart, the vessel was not liable for 
salvage due from the cargo. Savan- 
nah Sugar Refining Corp. v. Atlantic 
Towing Co., 15 F. (2d) 648 [aff sub 
nom. The Silverway, 14 F. (2d) 154]. 


40. Kenedy v. The R. D. Bibber, 50 
Fed. 841, 2 CCA 50 (decided before the 
enactment of the Harter Act). 

41. Apportionment see infra § 186. 

Life salvage in general see Supra 
§§ 26-28. 

42. See infra § 139. 

43. The Fusilier, Brown. & L. eA 
167 Reprint 391, 3 "Moore P. C. 

51, 16 Reprint 19. 


47. The Fusilier, Brown. & L. 341, 
167 Reprint 391, 3 Moore P. C. N. S. 
51, 16 Reprint 19. 


48. The Fusilier, supra. 
49. The Fusilier, supra. 
50. The Annie, 12 P. D. 50. 


51. Amount of compensation as af- 
rp he by salvor’s contract see infra 
3. 


52. The Whitaker, 29 F. Cas. No. 
17,524, 1 Sprague 229. 


53. The G. Barber, 29 Fed. 269; 
Baker v. The Tros, 2 F. Cas. No. 783; 
nee Marquette, 16 F. Cas. No. 9,101, 
Brown Adm. 364. 


54. The Marquette, 16 F. Cas. No. 
9,101, Brown Adm. 364; The Whitaker, 
29 EF. Cas. No. 17,525, 1 Sprague 282. 


55. The Marquette, 16 F. Cas. No. 
9,101, Brown Adm. 364. 


56. The Delmira, 283 Fed. 441; The 
Doleoath, 16 Fed. 264; The Amethyst, 
PBS Cassino. 3302 Ware 28; The Bos- 
COn,no a Cas: No. L673, 1 Sumn. 328; 
Western Transp. Go. V. The Great 
Western, 29 F. Cas. No. 17,443, 4 West 
LMonth 281; Cromwell v. The Island 
City, Ga. Cas. No. 3,410, 1 Gliff, 227 
[atiol eee ck malrZiealne ibe ed. 70). 


57. Rodriguez v. 
(2d) 921. 


Bagalini, 17 F. 
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[§ 92] 2. Care, Diligence, and Skill in Salvage 
Operation.°® While salvors need not be finished 
navigators,°® they must, in general, possess such a 
degree of prudence and skill as persons in their po- 
sition ordinarily do possess, and may fairly be ex- 
pected to display.®® In case of necessity, and where 
there are no others on the spot capable of rendering 
more efficient assistance, persons without nautical 
skill, or vessels inefficiently equipped, may under- 
take a salvage service, and their efforts will be con- 
sidered with indulgence.*! A more stringent rule 
applies, however, to the conduct of individuals who 
assume the character of salvors, when there are per- 
sons present competent to discharge those duties.°? 
While a salvor does not undertake to succeed in 
saving the property in peril,®* it is his duty to ex- 
ercise some care, skill, and diligence in the oper- 
ation,®+ and the courts have used various forms of 
expressions to indicate the extent of a salvor’s duty 
in this regard, such as that he should exercise ordi- 
nary skill and diligence;°® ordinary skill and pru- 
dence;** reasonable judgment and skill,°’ that is, 
such as a man of ordinary prudence and capacity 
would use in respect of his own property;°* or such 
a degree of prudence or skill as persons in the sal- 
vor’s position may fairly be expected to display.®°® 
So it has been laid down that a salvor is bound to 
the exercise of reasonable’® or ordinary“! care, that 
is, such care as persons of reasonable prudence would 
naturally be expected to exercise for the preserva- 
tion of their own property from loss or injury, un- 
der like cireumstances,*? or such care as a man of 
ordinary prudence and capacity in the same business 
would be expected to use.** In general, it is the 
duty of salvors to aid and assist the master of the 
vessel in distress, in every way possible,** such as, 
by information, advice, and suggestions,*® and, of 
course, by labor.’° The mere fact that the salvor’s 
judgment differs from that of the master in charge 
of the vessel in distress does not authorize the sal- 
vor to refuse to follow the master’s instructions, 
where it does mot appear that there is unquestiona- 


bly bad faith on the part of the master.‘7 The in- 
formation as to conditions surrounding the prop- 
58. Protection of property see in- 71. 
fra § 94. 237. 
59. The Cape Packet, 3 W. Rob. 72. 
122, 166 Reprint 909. 73. 
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The Minnie BH. Kelton, 181 Fed. 82. 


The Minnie E. Kelton, supra. 83. 
The Henry Steers, Jr., 110 Fed. 84. 


-[§§ 92-94 


erty to which the salvage service is rendered, which 
has been furnished the salvor, and on which he 
acted, is an element in determining whether or not 
he exercised due care or diligence in a particular 
matter.*§ 


Acceptance of additional assistance. As a gen- 
eral rule it is improper for persons who are assisting 
a vessel in distress to attempt to prevent the giving 
of additional assistance by others, as against the 
desire for additional assistance, on the part of per- 
sons in charge of such vessel;*® and if there is a 
doubt as to the suecess of the operation, salvors 
whose services have been accepted and who are in 
possession are not justified in refusing additional 
assistance.8° In the case of derelict or abandoned 
property, a salvor in possession is bound to accept 
additional assistance where his own means are in- 
adequate,*! where additional assistance is neces- 
sary for the success of the enterprise,*? or where ad- 
ditional assistance would hasten the result in any 
material degree.*? 

[§ 93] 3. Delivery of Property; Port to Which 
taken. Ordinarily, it is the duty of a salvor prompt- 
ly to bring into port, or forward, all articles re- 


ceived for the purposes of salvage, although of. 


trifling value,S+ and under certain circumstances it 
may be his duty to take the salved property to the 
first port of safety.8* There is, however, no in- 
flexible rule that salvors must take the salved prop- 
erty to the nearest convenient port.°® So a salvor is 
not obliged to take the salved vessel to the port of 
destination where there is an intermediate port in 
the same country to which such vessel might go with 
but a slight interruption of her voyage.*’ So the 
salvors need not retain the property for adjudiea- 
tion at the first port at which it arrives in safety.$§ 
Where claimant or the owner of the salved property 
relies on the allegation that such property should 
have been taken to a port other than the one to 
which such property actually was taken, the burden 
of proof in this regard is on claimant or the owner.®® 


[§ 94] 4. Protection and Disposal of Property.°° 
Salvors are bound to the exercise of reasonable? 


The Ida L. Howard, 12 F. Cas. 
No. 6,999, 1 Lowell 2. 


The Ida L. Howard, supra. 


60. The Cape Packet, supra. 


61. The S. C. Schenk, 158 Fed. 54, 
85 CCA 384; The Henry Steers, Jr., 
110 Fed. 578; The Dygden, 1 Notes 
of Cas. 115. 


62. The Dygden, supra. 


63. The Allegiance, 1 F. Cas. No. 
207, 6 Sawy. 68. 


64. See cases infra notes 65-69. 


65. The Allegiance, 1 F. Cas. No. 
207, 6 Sawy. 68; The Mulhouse, 17 F, 
Cas. No. 9,910; The Cape Race, 18 F. 
(2d) 79; The Magdalen, 31 L. J. Adm. 
22; The Cape Packet, 3 W. Rob. 122, 
166 Reprint 909; The Neptune, 1 W. 
Rob. 297, 166 Reprint 583. 


‘66. The Cape Packet, 3 W. Rob. 
122, 166 Reprint 909. 


67. The Daniel Kern, 27 F. 
920. 


68. The Daniel Kern, supra. 


(2d) 


69. The Cape Packet, 3 W. Rob. 


122, 166 Reprint 909. 


70. Dorrington y. Detroit, 223 Fed. 
232, 188 CCA 474.. 


578. 
74. The Dolcoath, 16 Fed. 264. 
75. The Doleoath, supra. 
76. The Dolcoath, supra. 
77. The Dolcoath, supra. 


78. Savannah Sugar Refining Corp. 
v. Atlantic Towing Co., 15 F. (2d) 648. 


{a] Failure to send wrecking an- 
chor.—Salvors of stranded vessel 
were not chargeable with fault in 
failing at once to send a wrecking 
anchor to the scene of stranding, in 
view of their limited information and 
the delay incident to such course. 
Savannah Sugar Refining Corp. v. At- 
lantic Towing Co., 15 F. (2d) 648. 


79. The Dantzic Packet, 3 Hage. 
Adm" 389 166 sRenrint Gyno 


80. The'Glory, 14 Jur. 676. 


81. The Amethyst, 1 F. Cas, 
330, 2 Ware 28, 2 NYLegObe 313. The 
Concordia, 6 F. Cas. No. 3,092; The 
Hs TCH ee 12 F. Cas. No. 6,999, 1 
4owe ; Hernandez vy. Tt p 
Philippine 683. att ope 


For later cases, developments and changes in the law see Annotations, 


Anonymous, 1 F. Cas. No. 429. 


85. The Sumner, 23 F. Cas. No. 13,- 
608, 1 Brown Adm. 52. 


86. Western Transp. Co. v. The 
Great Western, 29 F. Cas. No. 17,443, 
4 WestLMonth 281. See The Houth- 
andel, 1 Spinks 25, 164 Reprint 15 
(where the court said that it is by no 
means clear that salvors are bound 
to go out of their way in order to 
take the salved vessel to the particu- 
lar port to which the master of such 
vessel desires to go). 


87. American Ins. Co. v. Johnson, 1 
F. Cas. No. 308, Blatchf. & H. 9. 


88. Western Transp. Co. v. The 
Great Western, 29 F. Cas. No. 17,443, 
4 WestLMonth 281. 


89. The Houthandel, 1 Spinks 25, 
164 Reprint 15. 


90. Necessity of accepting addi- 
tional assistance see infra § 92. 


91. The George W. Elzey, 250 Fed. 
602, 162 CCA 618 [rev 242 Fed. BBM LR 
The Bremen, 111 Fed. 228; Serviss y. 
Ferguson, 84 Fed. 202, 28 CCA 327. 


same title and section number, 


§§ 94-96] 


or ordinary®? care of the property which they take 
in charge, such care as a prudent person,®’ or, as 
sometimes stated, a person of reasonable prudence, oi 
would take of his own property; and they must use 
all reasonable and available means to insure the 
safety of such property.°® Salvors must display the 
best of faith in every relation to the salved prop- 
erty,°® from the commencement of the salvage serv- 
ice to a final parting or sundering of all connection 
with the salved property.®? Thus they are bound 
scrupulously to respect the rights of the owners in 
the salved property.°* So, also, they are bound to 
use every reasonable degree of diligence to prevent 
wrongful taking by others,®® or, as sometimes stat- 
ed, they are required to be vigilant j in preventing, de- 
tecting, and exposing every act of plunder.1. Where, 
however, salvors are on board a vessel for the pur- 
pose of rendering her assistance, their right to con- 
sume all that is necessary of the stores for the 
purpose of maintaining themselves in the discharge 
of that duty has been recognized.?, Notwithstanding 
the salved vessel is under direction of a licensed 
pilot while she is being towed to a place of safety 
by the salving vessel, the salving vessel owes the 
duty of interfering and giving warning where the 
pilot is not following the correct course. It is the 
duty of a salvor to assist in preventing unnecessary 
expense in respect of property after it has been 
saved and is still in his possession or under his con- 
trol.# 


Injury to other than salved property. The duty 
of reasonable care extends to the exercise of such 
care in attempting to prevent injury to other prop- 


92. Serviss v. Ferguson, supra. 


93. The Albany, 44 Fed. 431. See 


The Alcazar, 227 Fed. 633 (where sal-| 11,914; 
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Mulhouse, 17 F. Cas. No. 9,910; 
erts v. The St. James, 20 F. Cas. No. 
Western Transp. COs Wey Live 


[56 C.J.] 5] 


erty by the property of which the salvors have 
charge.° 

[§ 95] B. Forfeiture by Negligence or Miscon- 
duct°—1. In General. Negligence or misconduct on 
the part of the salvors is ground for a reduction of 
the amount of the salvage award,’ and gross negli- 
gence,*® willful misconduct,? or want of good faith 
in general,'® may work an entire forfeiture. Usually, 
however, slight misconduct is not ground for forfei- 
ture where no loss results to the owner of the salved 
vessel,t+ and in England it has been laid down in 
broad terms that, if success is finally obtained, no 
mere mistake or error of judgment in the manner 
of procuring it, nor conduct short of that which is 
willful and may be considered criminal on the part 
of the salvors, will work an entire forfeiture.!2. The 
thoughts or desires of salvors are immaterial, unless 
thos conduct is influenced thereby.1? 


Evidence. If misconduct is set up as a defense 
in an action for salvage, the burden is on defendant 
to establish the charge.t?% According to some cas- 
es willful misconduct amounting to a criminal act, 
relied on as a ground for forfeiture, must be proved 
beyond a reasonable doubt.!4 


[§ 96] 2. Particular Defaults or Misconduct—a. 
Resisting Employment of, or Failure To Employ, 
Additional Assistance, and Interference with Other 
Salvors. A forfeiture of the right to a salvage 
award may result from the salvor’s wrongfully re- 
sisting the employment of,'® or failing to employ,!® 
other salvors, or from interfering with the work of 


Rob-{ owner of the property saved may in 
this way, be indemnified, in whole or 


in part, for the loss or damage caused 


vors took possession of a quasi dere- 
lict, and it was said that they as- 
sumed the duty to take such care of 
her as, under similar circumstances, 
they would take of their own prop- 
erty). 

94. Serviss v. Ferguson, 84 Fed. 
2025-28: CCA i321. 

95. Ths Amethyst, 
330, 2 Ware 28. 

96. The Dolcoath, 16 Fed. 264. 

97. The Dolcoath, supra. 

98. Cromwell v. The Island City, 6 
Be Cas, No. 3,410) 1. Cliff. 221 -fart=1 
Black 121, 17 L. ed. 70]; The Clara, 5 
Newfoundl. 480. And see cases pas- 
sim infra § 105. 

99. The Geo. W. Elzey, 250 Fed. 
602, 162 CCA 618 [rev 242 Fed. 318]; 
The Albany, 44 Fed. 431; The Mul- 
house, 17 F. Cas. No. 9,910; Nicker- 
son v. The John Perkins, 18 F. Cas. 
No. 10,252, 3 Ware 87. 

1. Cromwell v. The Island City, 6 
K@as. No. o4L0,00 Clift.) 221° [att 2 
Black 121271) edt 707. 

2. The Ida L. Howard, 12 F. Cas. 
No. 6,999, 1 Lowell 2; The Houthan- 
deljan Spinks 25, 164 Reprint 15. 


38. The Duke of Manchester, 6 
Moore P. C. 90, 13 Reprint 618 Taft 
2 W. Rob. 470, 166 Reprint 833]. 

4. The Dolcoath, 16 Fed. 264. 

5. The Bremen, 111 Fed. 228. 

6. Effect of negligence or miscon- 
duct in causing original peril see su- 
pra §§ 73-76. 

7. See infra § 135. 

8. The Bello Corrunes, 6 Wheat. 
(U. S.)) 152, 5 le. edt 229; The Min- 
nie E. Kelton, 181 Fed. 237 (recogniz- 
ing rule); The Bremen, 111 Fed. 228; 
The Henry Steers, Jr., 110 Fed. 578: 
The Katie Collins, 21 Fed. 409; The 


1 Ee Cast No: 


Great "Western, 29 F. Cas. No. 7 443, 
4 WestLMonth 281; Coady v. 200 
Barrels of Oil, 2 Hawaii 34; The ake 
of Manchester, 2 W. Rob. 470, 166 Re- 
print 833 [aff 6 Moore P. C. 90, 13 
Reprint 618]; The Cape Packet, 3 Ww. 
Rob. 122, 166 Reprint 209. See Nick- 
erson v. The John Perkins, 18 F. Cas. 
No. 10,252, 3 Ware 87. 


[a] Gross negligence not shown.— 
The Alcazar, 227 Fed. 638. 


9. The Copperfield, 268 Fed. 77; 
The Minnie EH. Kelton, 181 Fed. 237; 
The Henry Steers, Jr., 110 Fed. 578; 
The Albany, 44 Fed. 431; The Katie 
Collins, 21 Fed. 409; Anonymous, 1 F. 
Cas. No. 429; The Byron, 4 F: -Cas. 
No. 2,275; Church v. Seventeen Hun- 
dred and Twelve Dollars, 5 F. Cas. 
NO. 2518 The-Howard,, 12 oh. Cas, 
No. 6,752a; James v. The Sarah A. 
Boice, 13 F. Cas. No. 7,183; Roberts 
v. The St. James, 20 F. Cas. No. 11,914; 
Western Transp. Co. v. The Great 
Western, 29 F. Cas. No. :17,443,..4 
WestLMonth 281; Coady v. 1.200 Bar- 
rels of Oil, 2 Hawaii 34; The Cape 
Packet, 3 W. Rob. 122, 166 Reprint 
909; The Capella, i t892) PP 70; The 
Yan- -Yean, 8° P. D. 147; The ‘Black 
Boy, 3 Hagg. Adm. 386 note, 166 Re- 
print 448; The Barefoot, 14 "Jur. 841; 
The Lockwoods, 9 Jur. 1017; The 
Duke of Manchester, 2 W. Rob. 470, 
166 Reprint 833 [aff 6 Moore P. C. 90, 
13 Reprint 618]; The Lady Worsley, 
2 Spinks 253, 164 Reprint~417; The 
Charles Adolphe, Swab. 1538, 166 Re- 
print 1069; The Kenora, [1921] P. 90; 
The Charles Forbes, Young Adm. (N. 
S.) 172. See Pacific Mail SS. Co. v. 
Commercial Pac. Cable Co., 173 Fed. 
28, 97 CCA 346 [mod 3 Hawaii Fed. 
150] (where bonus allowances were 
denied); The Aurora, 2 F. Cas. No. 
659. 

{a] “The reason for this . . 
forfeiture is, not so much that the 


‘print 519. 


by the misconduct, though this is by 
no means overlooked, as that the mis- 
conduct impairs or destroys the mer- 
it of the delinquent and renders him 
unworthy of its reward.” The Mul- 
house, 17 F. Cas. No. 9,910 


Pig: The Magdalen, 31 L. J. Adm. 


11. The Celtic Chief, 230 Fed. 753, 
145 CCA 63 [mod on other grounds 4 
Hawaii Fed. 299]. 


12. The Atlas, Lush. 518, 167 Re- 
print 235, 15 Moore P. C. 329, 15 Re- 
But see The Duke of Man- 
chester, 2 W. Rob. 470, 166 Reprint 
833 [att 6 Moore P. C. 90, 13 Reprint 
618] (as to the effect of want of skill 
and capacity in the performance of 
the service). Compare cases supra 
note 8 as to effect of gross negligence. 


13. The Celtic Chief, 230 Fed. 753, 
145 CCA 63 [mod on other grounds 


4 Hawaii Fed. 299]; The Cherokee, 
31 Fed. 167. 
13%. The Boston, 3 F. Cas. No. 1,- 


673, 1 Sumn. 328; The Petunia, 8 New- 
foundl. 325. 


[a]. Misconduct not shown.—The 
Jean L. Somerville, 286 Fed. 35; The 
Aleazar, 227 Fed. 633. 


14. The Atlas, Lush. 518, 167 Re- 
print 235, 15 Moore P. C. 329, 15 Re- 
print 519. See The Charles Adolphe,. 
Swab. 153, 156, 166 Reprint 1069 
(where the court said that “the evi- 
dence must be conclusive,’ which 
statement was explained in The At- 
las, Supra, aS meaning that the evi- 
dence must be such as leaves no rea- 
sonable doubt in the mind of the 
judge). 

15. The Dantzic Packet, 3 Hage. 
Adm. 383, 166 Reprint 447; The Bare- 
foot, 14 Jur. 841; The Martha, Swab. 
489, 166 Reprint 1226. 


16. The Yan-Yean, 8 P. D. 147. 
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other salvors.17 Where, however, it appears that 
salvors have acted with reasonable prudence and 
good judgment, and that another available vessel, 
if used, would probably not have prevented a sub- 
sequent injury to the assisted vessel, a failure to 
make use of such other vessel is not a ground for 
forfeiture.t® 

[§ 97] b. Collision. The mere fact that a col- 
lision between the salving vessel and the salved ves- 
sel resulted from the negligence of the salving ves- 
sel is not ground for a forfeiture of the salvage 
award,!® although it may render the salving ves- 
sel liable for the damages sustained by the salved 
vessel.?° 

[§ 98] ¢c. Disobedience and Usurpation of Au- 
thority. A forfeiture may result from the salvor’s 
willfully disobeying the master of the vessel in dis- 
tress,21 or, under certain circumstances, willfully 
disobeying authorities who are endeavoring to assist 
such vessel.22 A like result may follow from the sal- 
vor’s wrongfully excluding the master of the salved 
vessel from such vessel.?* It has been held, however, 
that the fact that a person on board a vessel in 
distress, after rendering a salvage service by direct- 
ing the operation of certain of the activities of the 
vessel, wrongfully usurped authority did not work 
a forfeiture of the whole award for such service.*# 
It has been held that a salving vessel did not neces 
sarily forfeit her right to compensation by refusing 
to surrender her place to a vessel of greater power, 
although directed to do so by the master of the 
salved vessel.?® 

[§ 99] d. Delay and Failure To Complete Sal- 
vage Service.2® Undue delay in taking vessels to 
the assistance of a vessel in distress,?7 or wrongful 
failure to complete a salvage service,?* which re- 
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sults in subjecting the property involved to great 
hazard and further loss,2® may be ground for for- 
feiture. 

[§ 100] e. Increasing Expense, Exorbitant Claims, 
and Oppressive Acts.2° A forfeiture may result 
from the fraudulent employment of an unnecessary 
number of assistants,?! or from fraudulently keep- 
ing a vessel stranded for a time for the purpose of 
obtaining a larger award.?? So, also, the making 
of a grossly excessive claim may work a forfeiture,** 
as may a false claim as to the services rendered and 
presenting false testimony to support such claim.** 
In order, however, to make out a case of misconduct 
involving the amount of the claim, which will work 
a forfeiture, it must appear that the action of the 
salvors was taken for the purpose of harassing or 
oppressing the owners of the salved cargo, or of 
enforcing compliance with an exorbitant claim,*° 
and there is authority for the view that the employ- 
ment of an excessive number of salvors for the ac- 
tive salvage service®® or the extravagant exaggera- 
tion of the claim for salvage,** does not necessarily 
work a forfeiture of the whole amount. That a 
representative of the United States refused to per- 
mit a salved vessel to leave the port to which she 
had been taken by a government vessel until a bond 
was given for the payment of salvage does not work 
a forfeiture of the right to salvage where no de- 
lay in the movement of the vessel resulted,?* even if 
the amount demanded was excessive.*® 


[§ 101] f. Mental Attitude of Salvor. The mere 
fact that a salvor expressed a desire to injure the 
vessel of another salvor, in the course of the op- 
eration, is not ground for forfeiture where nothing 
was done to carry out the expressed desire.*° 


{§ 102] g. Failure To Warn of Danger or To Fur- 


[$§ 96-102 


17. The Richmond, 219 Fed. 714, 
135 CCA 3886 [rev 209 Fed. 488]; 
Anonymous, 1 F. Cas. No. 429. 


[a] One who becomes intoxicated, 
impedes the labor of cthers, and him- 
self refuses to work, thereby for- 
feits his right te a salvage award. 
Anonymous, 1 F. Cas. No. 429.. 


[b] Tug which persisted in throw- 
ing water into steamship on which 
| there was fire, after being ordered to 
stop because she was _ interfering 
with the work of others, was not en- 
titled to a salvage award. The Rich- 
mond, 219 Fed. 714, 135 CCA 386 [rev 
209 Fed. 488]. 


18. The Amethyst, 
330, 2 Ware 28. 


Los lhe Cis, Butler. Ls Ry 47Aw & 
E. 178. 

Right of vessel or person causing 
or contributing to peril to salvage 
see supra § 74. 

20. See infra § 110. 

21. The Richmond, 219 Fed. 714, 
135 CCA 386° frey 209 ‘Fed. 4881]; 
Roberts v. The St. James, 20 F. Cas. 
No. 11,914. See New Harbor Protec- 
tion Co. v. The Charles P. Chouteau, 
5 Fed. 463 (an attempt to compel an 
acceptance of aid will forfeit all 
right to compensation for expenses 
incurred in going to the relief of a 
burning vessel). 

[a] Disobedience 
work forfeiture not 
Cherokee, 31 Fed. 167. 

22. The Nurtureton, 281 Fed. 395. 

{a] Thus salvage was denied to a 
tug, which came alongside a loading 
steamship, in one hold of which a 


LOCK (Cass, sNio: 


sufficient to 
shown.—The 


fire had started, and commenced 
pumping water on the deck, and 
which refused to move out of the 
way for a municipal fire boat, there 
being great doubt as to whether the 
services of the tug were of any val- 
ue. The-.Nurtureton, 281 Fed. 395. 

23. The Charles Forbes, Young 
diner GNenSadiies 

24. The Pennsylvania, 19 F. Cas. 
No. 10,945, 10 Phila. 283. 

Reduction see infra § 135. 

25. The Celtic Chief, 230 Fed. 753, 


145 CCA 63 [mod on other grounds 4 
Hawaii Fed. 299]. 


26. Abandonment affecting right to 
claim as cosalvor see supra § 78. 


Partial success affecting nature of 
service in general see supra § 34. 


27. Roberts v. St. James, 20 F. 
Cas. No. 11,914. 
[a] Thus delay by salvors in 


bringing their vessels to the assist- 
ance of a wrecked ship, while each 
strives with the other to he the first 
to board her in small boats, and their 
use of insufficient tackle and inade- 
quate means to get her afloat prompt- 
ly, are evidence of. such gross and 
willful negligence as merits the for- 
feiture of all compensation. Rob- 
cikepek The St. James, 20 F. Cas. No. 


28. The Strathnevis, 76 Fed. 855. 


ore The Manchester Brigade, 276 Fed. 


29. Coady v. 1,200 Barrels of Oil, 
2 Hawaii 34. See The Loch Garve, 
182 Fed. 519, 105 CCA 57 [mod 3 Ha- 
wali Fed. 372] (where an award as 
to a certain phase of a Salvage op- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


eration was denied). 

30. Cross references: 
Decreasing award see infra § 135. 
Loss of interest see infra § 248. 
Refusal of costs see infra § 240. 

31. The Mt. Washington, 17 F. 
Cas. No. 9,887. 

32. The Byron, 4 F. Cas. No. 2,275. 


33. The C. M. Titus, 7 Fed. 826; 
The Alma, 5 N. S. 789. See The Rag- 


narok, 158 Fed. 694 (recognizing 
rule). 
{a] Exaggeration of values.— 


Even if the mate of a towing steam- 
ship, who had been placed on the 
schooner which was towed to safety, 


performed services entitling him to . 


share in the salvage award, he lost 
his right to salvage by gressly exag- 
gerating the value of the salving ves- 
sel, the salved vessel, the salved car- 


go, and the services rendered. The 
Lewis Brothers, 287 Fed. 143. 

34 Rodriguez v. Bagalini, 17- FB. 
(2d) 921; The Gypsy Queen, 284 Fed. 
607; The Bremen, 111 Fed. 228. 

35. The Cherokee, 31 Fed. 167. 

36. The Charles Forbes, Young 
Adm. (N. S.) 172. 

37. The Kelvinbrae, 291 Fed. 287; 
The Charles Forbes, Young Adm, (N. 
S.) 172. 

38. The Jean L. Somerville, 286 
Fed. 35. 

39. The Jean L. Somerville, supra. 

40. The Celtic Chief, 230 Fed. 753, 


145 CCA 63 [mod on other grounds 4 
Hawaii Fed. 299]. 


[a]. Thus the right to a salvage 
award was not lost, although the sal- 


§§ 102-105] 


nish Information. Wrongful failure to inform the 
salved vessel of a particular peril may work a 
forfeiture,*! as, for example, failure to warn as to 
danger where the salving vessel is towing the salved 
vessel to a place of safety while the salved vessel 
is in charge of a licensed pilot.4? Where, however, 
a salvor’s failure to communicate certain information 
to the master of the salved vessel did not endanger 
such vessel and would not have materially hastened 
the operation, it was held that such failure was not 
a ground for forfeiture.*% 


[§ 103] h. Fraud or Bad Faith in Dealing with 
Master or Other Representative of Owner of Salved 
Property. Fraud in respect of the submission of 
the salvage claim to arbitration,** and, it seems, an 
agreement to pay the master of the salved vessel 
a share of the award,*® may work a forfeiture. An 
offer of a payment to the master, which was made 
after services were completed and without the au- 
thority of the owner of the salving vessel, and which 
led to no result, does not, however, affect the rights 
of such owner.?® 


[§ 104] i. Protection, Disposal, Delivery, or Loss 
of Property—(1) In General. The salvor’s failure 
properly to care for the salved vessel,*’ or his wrong- 
fully dealing with the cargo,*® may work a forfei- 
ture, as may his embezzlement of, or failure to de- 
liver, or to account for, salved property.*® 
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[§ 105] (2) Use or Embezzlement of, or Failure 
To Account for or To Deliver, Property. The failure 
of a salvor scrupulously to respect the rights of the 
owners in the salved property,®°° his failure to ac- 
count for such property,°! or his undue withholding 
of such property,°? may be ground for forfeiture. 
So, if salvors are guilty of embezzlement or plund- 
ering,”? whether at sea®* or in port,®® or even aft- 
er the property has been delivered into the custody 
of the law,°® their claim for salvage is wholly for- 
feited. The operation of this rule does not depend on 
the amount or value of the property embezzled; the 
law visits any embezzlement, although small, with 
an entire forfeiture of all claim for salvage.” So, 
by his failure promptly to bring into port, or to 
forward, articles received for salvage, the salvor 
may forfeit all right to salvage as against other 
property saved by him.°* Where, however, such 
articles are afterward voluntarily produced, and it 
appears that the neglect resulted merely from 
thoughtlessness, compensation is not necessarily for- 
feited thereby.°® 


Use or taking of property without fraudulent or 
criminal intent. In the absence of fraud or bad 
faith, the mere fact that the salvors used a small 
quantity of the cargo involved does not deprive them 
of the right to salvage.*° So the fact that, for the 
purpose of maintaining themselves in the discharge 
of their duties, they use supplies or stores of the 


vor expressed the wish or purpose to 
haul off the vessel in distress so as 
to bump one of the salving vessels. 
The Celtic Chief, 230 Fed. 7538, 145 
CCA 63 [mod 4 Hawali Fed. 299]. 


41. American Ins. Co. v. Johnson, 
ieee OAs, NO. 60s, latent, 6 di2s9- 


[a] Thus a salvor may forfeit all 
claim to salvage by neglecting to in- 
form the-salved vessel beforehand of 
an imminent and _ secret danger 
known to him, and against which he 
is able to warn her. American Ins. 


Gove Jonnson 9. eh? Cas. No. 303, 
Blatehf. & H. 9. 
42. The Duke of Manchester, 6 


Moore P. C. 90, 13 Reprint 618 [aff 2 
W. Rob. 470, 166 Reprint 833]. 


43. The Celtic Chief, 230 Fed. 753, 
145 CCA 63 [mod on other grounds 
4 Hawaii Fed. 299]. 


[a] Thus the conduct of the man- 
ager of a company whose vessels as- 
sisted in salving a stranded steam- 
ship, in withholding information 
that the vessel in distress was about 
to be rescued, that is, that he knew 
several hours before the vessel came 
clear that she was about to move, 
was held not such as to deprive the 
company of the right to an award for 
the services rendered. The Celtic 
Chief, 230 Fed. 753, 145 CCA 63 [mod 
on other grounds 4 Hawaii Fed. 299]. 


44. The North Carolina, 15 Pet. 
(W. S.) 40, 10 L. ed. 653; Church v. 
Seventeen Hundred and Twelve Dol- 
lars, 5 F. Cas. No. 2,713 (recognizing 


rule). 

45. °The Kolpinoy 73:'L. J. P. Di: & 
Adm, 29. 

46. South Carolina Steam-Boat 


Co. v. The Nellie Floyd, 39 Fed. 221. 


47. Inter-Island Steam Nav. Co., 
Ltd. v. The Halcyon, 4 Hawaii Fed. 
640 [mod on other grounds 239 Fed. 
840, 152 CCA 626] (recognizing rule). 

48. The Lady Worsley, 2 Spinks 
253, 164 Reprint 417. See The Isaac 
Allerton, 13 F. Cas. No. 7,088. 


49. See infra § 105. 
50. The Clara, 5 Newfoundl. 480. 
51. Albury v. Cargo of The Lu- 


gano, 215 Fed. 963 [aff 222 Fed. 230, 


138 CCA 60]. 
52. The Copperfield, 268 Fed. 77. 


[a] Thus the master of a salving 
tug, who took from the salvaged ves- 
sel nautical instruments, books, and 
papers, and a small boat, which were 
retained, some until after answer 
was filed in a salvage suit, and some 
until the hearing, was excluded from 
participation in the salvage award. 
The Copperfield, 268 Fed. 77. 


53. The Bello Corrunes, 
CURLS») 


6 Wheat. 
LOZ warned ed. 2295. “The 
Blaireau, 2 Cranch (U. S.) 240, 2 L. 
ed. 266; The Shreveport, 42 F. (2d) 
524; The Delmira, 283 Fed. 441; The 
Albany, 44 Fed. 431; Anonymous, 1 
i. Cas, No. ).429 5) The, Boston, 53) EH. 


Cas. No. 1,678, 1 Sumn. 328; Crom- 
well v. The Island City, 6 F. Cas. 
No. 3,410, 1 Cliff. 221 [aff 1 Black 
hat ie Low ede- C0) senhhe. Dove, Ey 
Cas. NO» .4;085,. 1 Galli o585sa0The 
Elizabeth and Jane, 8 F. Cas. No. 
4,506, 1 Ware--2¢: . Flinn 6 vs. The 


Leander, 9 F. Cas. No. 4,870, Bee 260; 
Lears v. One Cask Oil, 15 F. Cas. 
No. 8,16la; The Mulhouse, 17 F. Cas. 
No. 9,910; Nickerson v. The John 
Perkins, 18 F. Cas. No. 10,252, 3 Ware 
8&7; The Rising Sun, 20 F. Cas. No. 
11,858, 1 Ware 385; The Sumner, 23 
F. Cas. No. 13,608, Brown Adm. 52; 
The Louisa, 7 Jur. 182; The Kenora, 
[1921] P. 90; The Clan Sutherland, 
PLS] Py 332. 


“That same policy which is so 
very influential in producing the very 
liberal allowances made by way of 
salvage, requires that those allow- 
ances should be withheld from per- 
sons, who avail themselves of the 
opportunity furnished them by the 
possession of the property of anoth- 
er, to embezzle that property. While 
the general interests of society re- 
quire that the most powerful induce- 
ments should be held forth to men 
to save life and property about to 
perish at sea, they also require that 
those inducements should likewise be 
held forth to a fair and upright con- 
duct with regard to the objects thus 
preserved.” The Blaireau, 2 Cranch 
(U. S.) 240, 266, 2 L. ed. 266 


[a] Embezzlement by master who 


is part owner forfeits his rights to 
salvage both as master and owner. 
The (Boston, 73. HA «Cash Nowil-onea nl 
Sumn. 328. 

[b] Robbing wreck; conviction.— 
Persons convicted under 9 & 10 Vict. 
c 99 for improper interference with 
a wreck, could not claim as salvors. 
The Wear Packet, 2 Spinks 256, 164 
Reprint 419. 


54. The Island City, 1 Black 121, 
17 L. ed. 70 [aff-6 F. Cas. No. 3,410, 
DCA hira epper4e a ha |e 

55. The Island City, supra. 

56. The Island City, supra; The 
ee 3). Cas, Nos .15673,. LSumm@ne 


57. The Island City, 1 Black 121, 
dT si weds 70)) Patt, 6 Ie. Cas. Nomss4loy 


1 Cliff. 221]; Anonymous, 1 F. Cas. 
No. 429. Compare The Clara, 5 
Newfoundl. 480 (where apparently 


diminution in the amount of salvage 
was recognized as a proper method 
of procedure in certain events). 


58. Harley v. Gawley, 11 F. Cas. 
No. 6,069, 2 Sawy. 7; Roberts v. The 
St. James, 20 F. Cas. No. 11,914; The 
Sumner, 23 F. Cas. No. 13,608, Brown 
Adm. 52. 


Anonymous, 1 F. Cas. No. 429. 
See The L. T. Knights, 15 F. Cas. 
No. 8,585, 1 Lowell 396 (where, how- 


ever, a deduction was made); The 
Clan Sutherland, [1918] Pe: 332 
(where the court recognized that 


there might be an exception to the 
general rule requiring forfeiture). 


60. Hudson v. 450 Tons Bitumi- 
nous Coal, 283 Fed. 678 [aff sub nom. 
292 Fed. 375]. 


[a] Thus the use by libelants, 
who had contracted to remove a car- 
go of coal from a stranded vessel, 
of a small quantity of the coal, not 
exceeding a ton, for trial with a view 
to purchasing the cargo if satisfac- 
tory, dia not constitute embezzlement 
or fraudulent conduct which deprived 
them of their right to recover on 
the contract, even though the con- 
tract was a salvage contract. Hud- 
son v. 450 Tons Bituminous Coal, 
283 Fed. 678 [aff 292 Fed. 375]. 
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vessel to which assistance is given does not ‘of it- 
self result in forfeiture,*! even though there 1s some 
waste;®? nor does the fact that certain of the sal- 
vors exchanged their clothing for clothing of the 
crew of the salved vessel.°* 


Evidence. If embezzlement is set up as a defense 
in an action for salvage, the burden is on defendant 
to establish the charge.°*% A charge of pilfering, 
destroying the stores, and consuming and making 
away with them must always be most distinetly 
proved.*+ 


[§ 106] (3) Taking to Port. The mere fact that 
the salvors took the salved vessel from a place of 
safety to which she had originally been taken to an- 
other port which was more convenient because of the 
presence there of an admiralty court, and because 
there would be better opportunities for the sale of the 
salved vessel and cargo, if that should become neces- 
sary, is not ground for forfeiture.°* A like rule has 
been applied where the salving vessel properly took 
the salved vessel back to the country from which the 
latter sailed, believing that the salved vessel was a 
prize.°* So a vessel which has picked up derelict 
goods at sea does not forfeit her salvage compensa- 
tion by refusing te deliver them to the owner’s agent 
at a small port into which she put because of ad- 
verse winds, and by carrying them to her port of 
destination, near by, where there was a better mar- 
ket.°? 

[§ 107] 3. Effect of Forfeiture—a. Compensation 
Other than Salvage Award. According to some cas- 
es a salvor may, under certain circumstances, be en- 
titled to compensation for services performed, al- 
though his conduct has been such as to forfeit all 
claims to a salvage remuneration,®*® but in the case 
of a forfeiture for embezzlement or plundering, the 

61: The Ida L. Howard, 12. F.. Cas. 68. 
No. 6,999, 1. Lowell ra ee eae 
aes beans Binaan ‘i Alaska aut ole were 
607 (where an award was made in x 


a case in which the property was 
not claimed). 


bored 
{a] Thus the use and consump- 


water, 
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American Ins. Co. v. 
1 F. Cas. No. 303, Blatchf. & H. 9 
guilt 
vessel, while 
mud- bank with wrecking 
alongside and anchored near, 
with augers and filled 
and the guilt could 
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salvor is not entitled to compensation, even on the 
theory of quantum meruit.®° 


[§ 108] b. As to Rights of Cosalvors. When the 
misconduct of a salvor is purely an individual act, 
it will not prejudice cosalvors who are innocent and 
ignorant of it.7° Thus embezzlement,*! or other 
improper dealings with salved property,’? affects 
only those salvors who participate in, are privy to, 
or otherwise responsible for, the embezzlement, and 
the owner of the salving vessel does not lose his 
right to a salvage award because of embezzlement or 
larceny by the master or crew, in respect of which 
the owner is innocent and in no wise chargeable with 
fault;7? and a like rule applies to innocent members 
of the crew of such vessel.*+ All who consent to, 
connive at, or conceal, the misconduct, who encourage 
it, or who fail to prevent it when they can, may, 
however, lose the right to compensation,’®> as in 
the case of embezzlement.*® So there is authority 
for the view that those whose negligence permitted,‘* 
or resulted in the failure to detect,’® the embezzle- 
ment may either lose the right to compensation 
or have their compensation diminished.’® So there 
is authority for the view that the wrongful refusal 
of the master of the salving vessel to complete the 
salvage service, with resultant exposure to peril 
and loss of the property involved, prevented an 
award to the owner®’® and to the crew*! of the salving 
vessel. 


[§ 109] c. Disposition of Forfeited Shares. 
When the compensation of certain salvors has been 
forfeited for misconduct, it rests, to some extent at 
least, in the discretion of the court to determine 
what interest shall be benefited by the forfeiture.’? 
Forfeited shares usually inure to the benefit of the 
owners of the property to which the salvage serv- 
ice was rendered.** This is not an inflexible rule, 
The Missouri, 
9,654, 1 Sprague 260. 


not fixed.— 75. The Island City, 1 Black 121, 
lying on a LT L. ed. 70 [aff 6 F. Cas. No. 3,410, 
vessels |1 Cliff. 221]; The Cherubim, Ir. R. 
was|2 Eq. 172; The Clan Sutherland, 
with | [1918] P.. 232 (recognizing rule); 
not be} The Kenora, [1921] P. 90. See The 


Johnson, 74. 


LiF Cas aNiGs 


tion by salvors, in the course of their 
services, and for their necessary sub- 
sistence, of stores found on board 
a derelict, is proper, although they 
could have brought stores of their 
own on board without great incon- 
venience. The Ida L. Howard, 12 
F. Cas. No. 6,999, 1 Lowell 2. 


62. The Houthandel, 1 Spinks 25, 
164 Reprint 15. 


Fone The Shreveport, 42 F. (2d) 
63%. The Boston, 3 F. Cas. No. 


1,673, 1 Sumn. 328. 


[a] As for instance, a charge of 
embezzlement by the salvor of a part 
of the cargo and a part of the rig- 
ging and appurtenances of the ves- 
sel itself. 
1,673, 1 Sumn. 328. 


64. The Houthandel, 1 Spinks 25, 
164 Reprint 15. 

[a] Evidence insufficient to show 
embezzlement or plundering.—The 


Shreveport, 42 EF. (2d) 524; The 
Delmira, 283 Fed. 441. 
65. Western Transp. Co. v. The 


Great Western, 29 F. Cas. No. 17,443, 
4 WestLMonth 281. 

66. The Franklin, 4 C. Rob. 147, 
165 Reprint 566. 

67. Hartshorn ve Twenty-Five 
Cases of Silk, 11 F. Cas. No. 6,168a. 


The Boston, 3 F. Cas. No.’ 


fixed, the court allowed only simple 
compensation for work and labor per- 
formed in saving the cargo and ma- 
terials, except as to salvors affirma- 
tively proved innocent. The Francis 
Ashby, 9 F. Cas. No. 5,040. 


69. Cromwell v. The Island City, 
6 F. Cas, No. 3,410, 1 Cliff. 221 [aff 
IiBlack ety 17: edan0T. 


70. The Island City, 1 Black (U. 
S.) 020, 17 Lied. 7038 he, Boston: 


Ch Oe INKhy TUL His Stihamen BPN 
They Eee TelSovehits wl be yea INOL 
8,585, 1 Lowell 396; The Missouri, 


17 F. Cas. No. 9,654, 1 Sprague 260 
The Mulhouse, 17 F. Cas. No. 9,910; 
Nickerson v. The John Perkins, 18 
F Cas. No. 10,252, 3 Ware 87; , 
Rising Sun, 20 F. Cas. No. 11,858, 
1 Ware 385; The Kenora, [1921] P. 
90; The Neptune, 1 W. Rob. 297, 166 
Reprint 588. 


Ae The Clan Sutherland, [1918] 


’ 
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72. The Copperfield, 268 Fed. 77. 


73. The Missouri, 17 F. Cas. No. 
9,654, 1 Sprague 260; The Mulhouse, 
17 &. Cas. No. 9,910; The Rising Sun, 
20 F. Cas. No. 11,858, 1 Ware 385; 
The Kenora, [1921] P. 90. See The 
Boston, 3 F. Cas. No. 1,673, 1 Sumn. 
828 (award to owner upheld notwith- 
standing embezzlement by master). 


For later cases, developments and changes in the law see Annotations, 


Copperfield, 268 Fed. 77. 


[a] All salvors present when one 
of their number is guilty of willful 
wrong to the property are liable to 
forfeiture of their compensation if 
the wrongdoer cannot be discovered. 
Roberts v. The St. James, 20 F. Cas. 
No. 11,914. 

[b] Master of wrecking vessel by 
countenancing wrongful injury to a 
wrecked vessel by one of his crew, 
and by falsely denying knowledge 
thereof, forfeits all right to salvage. 
Roberts v. The St. James, 20 F. Cas. 
No. 11,914. 


76. The Clan Sutherland, [1918] 
P. 232. And see cases supra note 
75. 

77. The Clan Sutherland, supra. 

78. The Clan Sutherland, supra. 

79. See infra § 135. 


80. Coady v. 1,200 Barrels of Oil, 
2 Hawaii 34. 


81. Coady v. 1,200 Barrels of Oil, 
supra. 

82. Roberts v. The St. James, 20 
F, Cas. No, 11,914. 


83. The Copperfield, 268 Fed. 77; 
Albury v. The Lugano, 215 Fed. 963 
[aff 222 Fed. 230, 138 CCA 60]; The 
Boston, 3 F. Cas. No. 1,678, 1 Sumn. 
328; The L. T. Knights, 15 I. Cas. 


same title and section number. 


id 
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however,** and the forfeited share or shares may 
inure, in whole or in part, to the benefit of cosal- 
vors,*° or, under certain circumstances, may be di- 
vided between other salvors and claimants of the 
salved property.*® 

Settlement and payment to one salvor. Where the 
question of salvage has been settled and liquidated 
without deduction for embezzlement, the owner of 
the salving vessel, who has received the amount 
agreed on, may not set up in defense to an action by 
one of the crew for his share that the latter had em- 
bezzled a portion of the goods. 


[§ 110] C. Liability of Salvor for Negligence or 
Misconduct. Culpable negligence or willful miscon- 
duet which results in injury to, or loss of, the prop- 
erty, in respect of which the salvage service is ren- 
dered or attempted, in addition to working a diminu- 
tionSS or forfeiture’® of a salvage award, in gen- 
eral renders the salvors®® or the salving vessel®! lia- 
ble for damages. Thus, where a collision with re- 
sultant injury or loss occurs through the negligence 
of the salving vessel, a recovery may be had.°2 Mere 
negligence, not resulting in injury or destruction, 
does not, however, constitute a ground for the re- 
eovery of damages.°? Where the salvor acts in 
good faith and exercises reasonable judgment and 
skill,°* or exercises reasonable care and the discre- 
tion of an experienced navigator,’® in attempting to 
render a salvage service, neither the salvor nor the 
salving vessel is hable for injury to, or loss of, the 
property, in respect of which the attempt was made; 
and where an injury to the salved vessel was the 
result of inevitable accident, the salving vessel may 


No. Mec 1 Lowell 396; The Mul-, Fed. 237; 

house, 17 F. Cas: No. 9,910; The Ris- | 54, 

ing Sun, 20 F. Cas. No. LSS, LwMthe Crs: Bucer, 

Ware 385; Roberts v. The St. ‘James, 178. 

20 F. Cas. No, 11,914. Sa: The Brazos, 
a] Wrongful appropriation of | The Cape Race, 

salvea ac pelty lena ten forfeited | The C. S. Butler 

because of the wrongful appropria-|178; The Thetis, 

tion of salved property have been | 365. 


awarded to the owners or claimants. 93. 


Anonymous, 1 F. Cas. No. 429; Crom-|85 CCA 384; 
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The 8S. C. Schenk, 158 Fed. 
85 CCA 384 (recognizing 
Tay EY, 4 SAS S&C: 


The 8S. C.-Sehenk, 158 Fed. 54, 
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not be charged with liability therefor.°® The rule 
that there is no liability where the salving vessel 
acted ijn good faith'and exercised reasonable judg- 
ment and skill has been applied where, as a result 
of a collision between the salving vessel and the ves- 
sel for which the salvage service was attempted, the 
latter vessel was lost.°* The owner of a salvor ves- 
sel is not ordinarily liable for loss or damage caused 
by the unseaworthiness of his vessel, in the absence 
of any fraudulent misrepresentations or concealment 
as to its condition,®® but the view has been taken 
that, if the salvor vessel is one which is regularly 
engaged in the wrecking business, the owner will be 
liable for loss or damage so eaused.?® 


Liability of owner of vessel for acts of agents or 
representatives. It has been held that the owner 
of a vessel employed in rendering salvage service as a 
business may be lable for the negligence or miscon- 
duct of the master or crew of such vessel in connec- 
tion with a salvage service,! and the owner of ves- 
sels engaged on specific terms to aid a vessel in dis- 
tress has been held hable for wholesale plunder on 
the part of its agents and servants employed in ren- 
dering such aid.? 

Wrongful arrest of vessel or sale of property. The 
owner of the salved property may be entitled to re- 
cover damages where the salvor, in arresting the 
property, is chargeable with bad faith® or gross neg- 
ligenee.* So for the salvor’s breach of the salvage 
contract by fraudulently causing the arrest of the 
salved vessel and her sale in a salvage suit the own- 
er of such vessel is entitled to recover damages. 
In the absence of fraud or bad faith on the part of 
interest in the salving vessel where 
he neither participates nor acquiesces 


in the wrongful act. The Mulhouse, 
17 1H! Cas: No! 9/910 


rule); 


411, 2d) 869; 2. The Albany, 44 Fed. 431. 
i ia peers oe 3. The Kate, Brown. & L. 218, 167 
L. RL. A eae TS Reprint 343 (recognizing rule). See 
‘ : ‘|The St. Claire v. The Audny, [1922] 
S. G., 85. 
The Northwester, 18 [a] Bad faith not shown.—The 


well v. The Island City, 6 . Cas. 
No. 3,410, 1 Cliff. 221 [aff 1 Black 121, 
ile Wee COs 70]. 


84. The Mulhouse, 17 F. Cas. No. 
9,910. 

85. The Mulhouse, supra. 

86. Anonymous, 1 F. Cas. No. 429. 


[a] Forfeiture for interference 
with work of other salvors.—Com- 
pensation for salvage services, for- 
feited for a neglect of duty which 
inereased the labors and difficulties 
of other salvors, has been divided 


between such other salvors and 
claimants. Anonymous, 1 F. Cas. No. 
429. 

87. Blake v. Patten, 15 Me. 173. 


88. See infra § 135. 

89. See supra §§ 95-109. 

$0. Dorrington vy. Detroit, | 223 
Fed. 232, 1388 CCA 474 (recognizing 
rule); The Henry Steers, Jr., 0 
Fed. 578; Serviss v. Ferguson, 84 
Fed. 202, 28 CCA 327; The Albany, 
44 Wed. 481; The Dove, Thy Cast 


No. 45035) 1 "Gall. 585; The Senator, 
21 B. Cas. No. 12, 664, Brown Adm: 


372 The Sumner, 23 FE. Cas. No. 
13, 608, Brown Adm. 52. See Inter- 
state Lighterage, etc., Co. v. New- 


town Creek Towing Co., 267 Fed. 989 
(where damages were allowed under 
a cross bill in a case in which a re- 
covery in personam for work, labor, 
and services was sought). 


' 91. The Jean L. Somerville, 286 
¥ed. 85; The Minnie Hi. Kelton, 181 


B. Cas. No. 10,833. 


94. The Daniel Kern, 27 F. (2d) 
920; The Infanta Maria Theresa, 188 
U. Ss: 233, 238 SCt-412, 47 Li ed. 477; 
The Laura, 14 Wall. (U. S.) 336, 20 
L. ed, 813; Dorrington v. Detroit, 
223 Fed. 232, 188 CCA 474; Gilman 
v. The Tyler, 10 F. Cas. No. 5,446, 3 
Woods 111.’ See Suarez v. Fisén- 
hauer, 47 N. S. 418. | 


[a] One attempting in good faith 
to save abandoned vessel, with rea- 
sonable expectation of success, is not 
a trespasser, or liable for the injury 
caused by a storm which compelled 
her abandonment. The Ann L. Lock- 
wood, 37 Fed. 233. 


95. The New York Central No. 12, 
295 Fed. 522 [aff 295 Fed. 523]. 

96. Stevens v. The S. W. Downs, 
Newb. Adm. 458, 23 F. Cas. No. 13,411. 


97. Gilman v,.. The Tyler, 10 FE. 
Cas. No. 5,446, 3 Woods 111. 


98. The Mulhouse, 17 F. Cas. No. 
9,910 

99. The Mulhouse, supra. See 
The Pacific, 18 F. Cas. No. 10,642. 

1. The Mulhouse, 17 F. Cas. No. 
9,910. 

[a] Tllustration.—Hmbezzlement. 


The Mulhouse, 17 F. Cas. No. 9,910 
{b] Extent of liability.—Liability 
is limited by federal statute (Act 
NITCH Om LooLe Pose le oy otate sap. lu. 
634 c 43 § 38 (UISCA tit 46 § 183)]) to 
the value or amount of the -owner’s 


mer Brown, & L. 218, 167 Reprint 


4. The Kate, supra; the Eleonore, 
Brown. & L. 185, 167 Reprint 328. 


[a] Gross negligence not shown.— 
The Kate, Brown. & L, 218, 167 Re- 
print 343. 


5. Ellerman nae Ltd. v. Read, 
[1928] 2 K. B. 14 


[a] Items of damage.—(1) The 
value of the ship was a proper item 
of the damages recoverable. Eller- 
man Lines, Ltd. v. Read, [1928] 2 K. 
Bi 144. (3) Where the salvage suit 
was prosecuted in a foreign country, 
the wages and expenses of the mas- 
ter and crew of the salved vessel dur- 
ing the detention of such vessel were 
a proper item of damages, and the 
period for which such wages and ex- 
penses were recoverable did not nec- 
essarily terminate on the date of the 
decree in the salvage suit, but con- 
tinued for a reasonable time, having 
regard to all the circumstances, El- 
lerman Lines, Ltd. v. Read, supra 
(3) In such case the expense of send- 
ing a tug to the foreign country was 
a proper item of damages. Hller- 
man Lines, Ltd. v. Read, 44 T. L. R. 
7 [rev on other grounds [1928] 2 K. 
B. 144]. (4) So, too, the legal ex- 
penses incurred in resisting the ar- 
rest, and in attempting to obtain the 
release, of the salved vessel were 
proper items. Ellerman Lines, Ltd. 
v. Read, 44 T. L. R. 7 [rev on other 
grounds [1928] 2 K. B, 144.] 


56 [56 C.J.] 
a salvor in taking a vessel to a particular port where 
a salvage award was made by a court without juris- 
diction, and the property sold, the limit of the sal- 
vor’s liability to those entitled to the property was 
the amount received by him as salvage.® 


Conversion. The action of the salving vessel in 
refusing to cast off its own line, with which it was 
towing a disabled steamer, on demand of the owners 
of the disabled vessel was not a conversion, which 
rendered the salving vessel liable as insurer for 
the subsequent loss of the steamer’s cargo without 
the fault of the salving vessel.’ 


Liability to third person. A vessel which volun- 
tarily undertook to rescue another vessel and in do- 
ing so, by reason of not being able, under the cir- 
cumstances, to handle the vessel safely, inflicted in- 
jury, by collision, on a third vessel, is liable in the 
first instance for the damages to such third vessel, 
although there were no other means of effecting the 
salvage, and the service was meritorious,* but the 
salving vessel may, it seems, have such damages 
considered in fixing the amount of the salvage 
award.2 Where a salvor, after the salvage serv- 
ice, has properly turned the salved vessel over to a 
pilot, who assumed control of the vessel in the pres- 
ence of the master, for navigation in the canal in 
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which the salvage service was rendered, the salvor 
is not liable to the proprietor of the canal for in- 
juries to the canal, resulting from the subsequent 
navigation of the vessel.'° 


Division of damages. Where both the salving and 
the salved vessel were at fault for a collision be- 
tween them, the damages have been divided."? 


Evidence. The burden of proving negligence or 
want of skill on the part of the salving vessel is on 
those who seek to charge such vessel with labil- 
ity.12 Negligence of the salving vessel is never pre- 
sumed,!* and the occurrence of a collision between 
the salving vessel and the vessel for which the sal- 
vage service is attempted does not of itself show 
negligence or want of skill on the part of the sal- 
ving vessel.14 The negligence of the assisting ves- 
sel must be established by a fair preponderance of 
the evidence.t® As also stated, in order to hold a 
vessel liable for the loss of the vessel which the 
salving vessel attempts to assist, there must be clear 
evidence of culpable negligence or willful miscon- 
duct,?® at least when it is sought to fasten labil- 
ity upon an assisting vessel solely because the at- 
tempted service was ineffectual, no independent in- 
jury having been caused by the salvor.t? 


VIII. DUTIES AND OBLIGATIONS OF VESSEL TO WHICH SERVICE RENDERED, AND 
OF OWNER OF SUCH VESSEL 


[By Wiuuram G. Bannon] 


[§ 111] A vessel which asks for assistance is 
under the obligation to accommodate her movements, 
as far as safety will permit, to the movements of 
the salving vessel,t® and to render aid, according 
to the rules of good seamanship, in the common en- 
terprise.t® So in the case of a salvage contract there 
is an obligation on the part of the vessel for which 
the service 1s rendered to act at least with ordinary 
skill and care in carrying out her part of the common 
enterprise.2? A fault of the vessel asking for as- 
sistance, which results in a collision with, and the 
loss of, the salving vessel, may render the first men- 


6. American Ins. Co. v.. Johnson, 


Damages for collision in case of 


tioned vessel liable for damages.?1 


Remedy for breach of salvage contract. Damages 
as for breach of contract may be recovered where the 
performance of a salvage contract is prevented by 
breach of the contract on the part of those owning or 
controlling the vessel to which the service was to be 
rendered,*? as, for example, where those in charge 
of the assisted vessel negligently fail to perform a 
duty imposed on them by the contract, and such 
failure prevents the successful conclusion of the sal- 
vage operation.*? The judgment or decree in such 


Fed. 232, 188 CCA 474; The S. C. 


1 F. Cas. No. 303, Blatchf. & H. 9. 


7 Albion Lumber Co. v. Inter- 
Ocean Transp. Co., 240 Fed. 1017. 


[a] Reason for rule.—‘The mas- 
ter and crew of the Pomo [disabled 
vessel] were in full control of her, 
and could at any time have cast off 
the line by which she was connected 
with the Adeline Smith [salving ves- 
sel]. It does not appear that there 
was any one on board the Pomo rep- 
resenting the Adeline Smith, and no 
possession of the former by the lat- 
ter, other than the connecting haw- 
ser.” Albion Lumber Co. v. Inter- 
ee Transp. Co., 240 Fed. 1017, 


8. The Ashbourne, 99 Fed. 111. 
9. See infra § 143. 


10; Boston, <ete.,, Canal Co.. v.. T: 
A. Scott Co., 265 Fed. 538, 267 Hed. 
176 [mod on other grounds 251 Fed. 
856 (certiorari granted 254 U. S. 623 
mem, 41 SCt 9 mem, 65 L. ed. 444 
mem, and rev on other grounds 258 
U. S. 341, 42 SCt 338, 66 L. ed. 649)]. 


11. The Brazos, 41 F. (2d) 860. 
See The Copperfield, 268 Fed. 177 
(where damages for certain injuries 
were divided). 


mutual fault in general see Collision 
§§ 314-322. 


12. Gilman v. The Tyler, 10 F. 
Cas. No. 5,446, 3 Woods 111. 
13. The Daniel Kern, 27 F. (2d) 


920. 


[a] Loss of barge in tow raises 
no presumption of negligence of tug 


rendering salvage service. The Dan- 
jel Kern, 27 F. (2d) 920. 
14. Gilman v. The Tyler, 10 F. 


Cas. No. 5,446, 3 Woods 111. 


ee The Daniel Kern, 27 F. (2d) 

[a] Evidence insufficient in a suit 
for salvage, to support a claim by 
cross libel, for damages for negli- 
gence of the salvor in selecting ‘an- 
chorage for the vessel. The Perry 
Setzer, 288 Fed. 209 [aff sub nom. 
Jacksonville Forwarding Co. v. Onei- 
da Nav. Co., 296 Fed. 700]. 


iia The Daniel Kern, 27 F. (2d) 


[a] Evidence insufficient to show 
culpable negligence or willful mis- 
Hit ie pet Daniel Kern, 27 F. (2d) 

17. Dorrington v. 


Detroit, 223 


Schenk, 158 Fed. 54, 85 CCA 384. 


[a] Evidence insufficient to show 
culpable negligence or willful mis- 
conduct.—Dorrington v. Detroit, 223 
Hed. 2325 138 «CCA ATS a emes amas 
Schenk, 158 Fed. 54, 85 CCA 384. 


18. The Hatfield v. The Glasgow, 
138 Aspin. 33 (per Atkinson, J.). 


19. The Hatfield v. The Glasgow, 
supra (per Atkinson, J.). 


20. The Valsesia, [1927] P. 115. 

21. The Hatfield v. The Glasgow, 
13 Aspin. 33. 

22. The Avenger, 251 Fed. 19, 1638 
vee 269; The Valsesia, [1927] P. 
1, 

23. The Valsesia, [1927] P. 115. 

{a] Failure to slip cable.—(1) 


The rule imposing liability has been 
applied where those on board the 
vessel in peril failed to slip the cable 
at the proper time, which failure pre- 
vented the assisting vessel from suc- 
cessfully concluding the salvage op- 
eration. The Valsesia, [1927] P. 115. 
(2) In such case the mere failure to 
slip the cable at the proper time is 
some evidence of negligence and puts 
on the owner of the assisted vessel 


For later cases, developments and changes in the law see Annotations, same title and section number, 


= 
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case should be in personam,?* and may run against 
The damages recoverable are 
measured by the amount which would have been 
earned under the contract if performance had not 


the shipowner only.?° 
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been prevented by the breach.” 

Remedy for injury to assisting vessel. 
bility of the assisted vessel, or her owner, must be 
shown by a preponderance of evidence.?* 


The lia- 


IX. AWARD AND APPORTIONMENT 


[§ 112] A. Theory and Purpose of Remunera- 
The award is based on the service rendered,?® 
and does not necessarily depend upon a contract,?°® 
although as hereinafter pointed out, 


tion. 


be controlled by contract.?° 
favor. on claims for salvage.?! 


the burden of showing that there was 
no negligence in that regard. The 
Valsesia, supra. 


24. The Valsesia, supra. 
25. The Valsesia, supra. 
26. The Valsesia, supra. 


7 McFarlane v. Haden, 11 F. (2d) 


28. The Elkridge, 
[mod on other grounds 30 F. (2d) 
618}. See Butterworth v. The Wash- 
ington, 4 F. Cas. No. 2,253 (where 
the court said, “cases of trivial mer- 
it are compensated in the name of 
salvage service, where the assistance 
furnished is continuous till the ship 
is in safety’’). 


29. The Shreveport, 
524. 


30. See infra §§ 145-156. 


31. Atlantic Transport Co. v. U. 
S., 42 F. (2d) 583. And see cases in- 
fra notes 32-38. 


32. The Sabine, 101 U. S. 384, 25 
L. ed. 982; The Blackwall, 10 Wall. 
(U. S.) 1, 19 L. ed. 870; The Shreve- 
port, 42 F. (2d) 524; The Gerbevil- 
ler, 34 EF. (2d) 825; The Florence 
Luckenbach, 9 F. (2d) 1008; Atlan- 
tic Refining Co. v. Merritt, etce., Der- 
rick, etc., Co., 300 Fed. 91 [certiorari 
den 266 U. S. 621 mem, 45 SCt 100 
mem, 69 L. ed. 472 mem]; The Ana- 
huac, 295 Fed. 346 [aff sub nom. 'U. 

. v. Centre Wharf Towboat Co., 3 
F. (2d) 250]; Magnolia Petroleum 
Co. v. National Oil Transport Co., 


24 FE. (2d). 147 


42 F. (2d) 


. 281 Fed. 336 [mod on other grounds 


286 Fed. 40]; The Pleasure Bay, 226 
Fed. 55; J. M. Guffey Petroleum Co. 
va Sorison,. 211 Weds 594)". 128 “CCA 
194; The Minnie E. Kelton, 181 Fed. 
237; The Western Star, 157 Fed. 
The Flora Rodgers, 152 Fed. 
The Lottie E. Hopkins, 133 Fed. 
The Lyman M. Law, 122 Fed. 
The Flottbek, 118 Fed. 954, 55 
448; Scott v. The Clara E. Bergen, 21 
Hy Cass NO l2,520a;3 Warder vi2La 
Belle Creole, 29 F. Cas. No. 17,165, 
1 Pet. Adm. 31; The W. F. Garrison, 
29 EF. Cas. No. 17,475, 1 Lowell 139; 
The City of Seattle, 1 Alaska 471; 
Erlanger v. Swedish East Asiatic Co., 
Ltd., 34 Philippine 178 [aff sub nom. 
Oelwerka Teutonia v. Erlanger, 248 
We Sarl 39 SCt 180; 63) EB. ed. 3991. 
See The Port Hunter, [1910] P. 343, 
20 AnnCas 558 (not simply the price 
at which services could have been 
bought in the market). 


83. The Sabine, 101 U. S. 384, 25 
L. ed. 982; The Blackwall, 10 Wall. 
(U. S.) 1,19 L. ed. 870; The Emanuel 
Stavroudis, 23 F, (2d) 214; The Flor- 
ence Luckenbach, 9 F. (2d) 1008; 
Steamer Avalon Co. v. Hubbard SS. 
Co., 255 Fed. 854, 167 CCA 182; The 
Pleasure Bay, 226 Fed. bose Je M. Guf- 
fey Petroleum Co. v. Borison, 211 
Fed. 594, 128 CCA 194; The Jeffer- 
son, 158 Fed. 358 [rev on other 
grounds 215 U. S. 1380, 30 SCt 54, 54 
L. ed. 125, 17 AnnCas $07]; The Peli- 
can, 158 Fed. 183; The Robert S. Bes- 
nard, 144 Fed. 992; The Lyman M. 


The courts look with 
The compensation 


[By Wiu14m G. Bannon] 


the amount may 


Law, 122 Fed. 816; The Flottbek, 118 
Fed. 954, 55 CCA 448; The Sandring- 
ham, 10 Fed. 556, 5 Hughes 316; Bre- 
voor v. The Fair American, 4 F. Cas. 
No. 1,847, 1 Pet. Adm. 87; The D. M. 
Hall v. The John Land, 7 F. Cas. No. 
3,939; The Hmulous, 8 F. Cas. No. 
4,480, 1 Sumn. 207; The Henry Ew- 
bank, 11 F. Cas. No. 6,376, 1 Suman. 
400; Robson v. The Huntress, 20 
Hi Caste Now ti O74 2) Walle Iroooe 
Scott v. The Clara HE. Bergen, 21 F. 
Cas. No. 12,526a; Bull Insular SS. 
Co: v. U. S., 62 Ct. Cl. 338; Fernandez 
vy. Thompson, 38 Philippine 683; Er- 
langer v. Swedish East Asiatic Co., 
Ltd., 34 Philippine 178 [aff sub nom. 
Oelwerka Teutonia v. Erlanger, 248 
Usp Se, Bedrooms Ciel Onn G8) Teed. 139 9M; 
The Industry, 3 Hage. Adm. 203, 166 
Reprint 381; The Clifton, 3 Hage. 
Adm. 117, 166 Reprint 349; The Hec- 
tor, 3 Hagg. Adm. 90, 166 Reprint 
339. See Magnolia Petroleum Co. v. 
National Oil Transport Co., 281 Fed. 
336 [mod on other grounds 286 Fed. 
40] (not remuneration proportioned 
exactly to the service rendered). 


34. U. S.—The Sabine, 101 U. S. 
384, 25 L. ed. 982; The Blackwall, 10 
Wall tenis) Shs ed. 87 0sy sAtlantic 


Transport Co:.-v...U..S., 42 F. (2d) (583% 
The Gerbeviller, 34 F. (2d) 825; Tex- 
as Co. v. Texas, etc., SS. Co., 263 Fed. 
868; The Pleasure Bay, 226 Fed. 55; 
The Neshaminy, 220 Fed. 182, 142 
CCA 577; Albury v. Cargo of The Lu- 
gano, 215 Fed. 963 [aff 222 Fed. 230, 
138 CCA 60]; J. M. Guffey Petroleum 
Co. v. Borison, 211 Fed. 594, 128 CCA 


194; The Minnie E. Kelton, 181 Fed. 
237; The Lyman M. Law, 122 Fed. 
816; The Flottbek, 118 Fed. 954, 55 
CCA 448; The Katie Collins, 21 Fed. 
419 -Bondav. ne Cora, 3) B. Cas. No: 


1624), 2 Pete Adin. 35542 Wiadh. ae. C: 
SOM Pateecs ek) CAs Noun, 620.) weet, 
Adm. 361]; The Emulous, 8 F. Cas. 
No. 4,480, 1 Sumn. 207; Fisher v. 
The Sybil, 9 F. Cas. No. 4,824, Brunn. 
Gol, Cas: 274525" Hughes 61 [aff 4 
Wheat. 98, 4 L. ed. 522]; Robson v. 
The Huntress, 20 F. Cas. No. 11,971, 
2 Wall. Jr. 59; Taylor v. Twenty-Five 
Thousand Dollars, 23 F. Cas. No. 
13,807, Bee 175; Western Transp. Co. 
v. The Great Western, 29 F. Cas. No. 


17,448, 4 WestLMonth 281; Warder 
v. La Belle Creole, 29 F. Cas. No. 
17,165, 1 Pet. Adm. 31; Alaska Ex- 


ploratidn Co. v. United States, 44 Ct. 
Cl. 392. 
Fed. 27 (where an award was made). 
But see Pent v. The Ocean Belle, 19 
F. Cas. No. 10,961 (where the court 
said that “the rewards or the excess 
beyond pay for work and labor is not 
awarded to them on their own ac- 
count at all, but purely on account of 
commerce in general, to encourage 
others to save property in the like 
peril’). 

Alaska.—Tozier v. The Islander, 7 
Alaska 120; The City of Seattle, 1 
Alaska 471. 

Philippine.—Fernandez v. Thomp- 
son, 88 Philippine 683; Erlanger v. 
Swedish Hast Asiatic Co., Ltd., 34 
Philippine 178 [aff sub nom. Oelwer- 


See The City of Portland, 298: 


is not regarded merely as pay, on the principle or 
theory of a quantum meruit,*?? or as a remuneration 
or compensation for work done and labor per- 
formed,** but as a reward for meritorious service,** 
and as an inducement or encouragement to seamen 
and others to embark in such undertakings*® to save 


ka Teutonia v. Erlanger, 248 U. S. 
521, 39 SCt 180, 63 L. ed: 3997; 


Eng.—The Industry, 3 Hagg. Adm. 
203, 166 Reprint 381; The Hector, 3 
Hagg. Adm. 90, 166 Reprint 339; The 
Calypso, 2 Hagg. Adm. 209, 166 Re- 
print 221. 


Newfoundl.—The Petunia, 8 New- 
foundl. 325. 


[a] In respect of owner of salv- 
ing vessel one ground for making 
the award is because it may consti- 
tute encouragement to permit the use 
of his vessel in salvage operations. 
Evans v. The Charles, 8 F. Cas. No. 
4,556, 1 Newb. Adm. 329; The Ot- 
ae 18 F. Cas. No. 10,617, 1 Lowell 
74, 


Particular matters considered in 
fixing amount see infra §§ 116-144. 


What constitutes salvage service 
see supra §§ 6-36. 


35. U. S.—The Blaireau, 2 Cranch 
240, 2 L. ed. 266; The Shreveport, 42 
F. (2d) 524; The Emanuel Stavroudis, 
23 F. (2d) 214; De Aldamiz v. Skog- 
land, 17 F. (2d) 873; The Anahuac, 295 
Fed. 346 [aff sub nom. U. S. v. Centre 
Wharf Towboat Co., 3 F. (2d) 250]; 
Magnolia Petroleum Co. v. National 
Oil Transport Co., 281 Fed. 336 [mod 
on other grounds 286 Fed. 40]; Texas 
Co. v. Texas, etc., SS. Co., 268 Fed. 
868; Steamer Avalon Co. v. Hubbard 
SS2*Cos8- 255 (Med? 854167. CCAS 2 5 
The Tordenskjold, 255 Fed. 672, 167 
CCA 48 [mod on other grounds 253 
Fed. 273]; The George Hawley, 242 
Fed. 473, 155 CCA 249; The Halcyon, 
239 Fed. 840, 152 CCA 626; The Nes- 
haminy, 220 Fed. 182 [aff 228 Fed. 
285, 142 CCA 577]; J. M. Guffey 
Petroleum Co. v. Borison,. 211 Fed. 
594, 601, 128 CCA 194; The Lowther 
Castle, 195 Fed. 604; The Robert S. 
Besnard, 144 Fed. 992; The Lyman 
M. Law, 122 Fed. 816; The Coya, 
108 Fed. 418; The Rita, 62 Fed. 761, 
10 CCA 629; The Queen of the Pacific, 
21 Fed. 459 [aff 25 Fed. 610]: The 
Mary E. Dana, 17 Fed. 353, 5 Hughes 
362; Coast Wrecking Co. v. Phoenix 
Ins. Co., 13 Fed. 127, 20 Blatechf. 557; 
The Sandringham, 10 Fed. 556, 5 
Hughes 316; Bearse v. Three Hun- 
dred and Forty Pigs of Copper, 2 
F, Cas. No. 1,193, 1 Story 314; Bre- 
voor v. The Fair American, 4 F. Cas. 
No. 1,847, 1 Pet. Adm. 87; The D. M. 
Hall v. The John Land, 7 F. Cas. No. 
The Emulous, 8 F. Cas. No. 
1 Sumn. 207; Fisher v. The 
Sybil, 9 F. Cas. No. 4,824, Brunn, Col. 
Cas. 274, 5 Hughes 61 [aff 4 Wheat. 
98, 4 Ted: 522]; Sonderburg v. 
Ocean Towboat Co., 22 EF. Cas. No. 
18,175, 3 Woods 146; Taylor v. Twen- 
ty-five Thousand Dollars, 23 F. Cas. 
No. 13,807, Bee 175: The Waterloo, 
29 0! (Cast Now L257, eblatent. om Ee 
114; Western Transp. Co. v. The 
Great Western, 29 F. Cas. No. 17,443; 
Gonzales v. U. S., 42 Ct. Cl. 299. 


Alaska.—Tozier v. The Islander, 7 
Alaska 120; The City of Seattle, 1 
Alaska 471. 


Hawaii.—Inter-Island Steam Navy. 


58 [56 C.J.] 


life and property,?® and also as an inducement to 
them to deal faithfully and honestly with, and to 
respect the owner’s interest in, the salved property.*’ 
The motive in making the allowance, in so far as 1t 
is expected to operate as such inducement or en- 
couragement, is one of public policy, 
amount of the award should, of course, be sufficient 
to effectuate the foregoing underlying purposes or 


principles.®® 


[§ 113] B. Amount of Award, and Matters or Ele- 


ments Considered—1. In General. 


vage awards are not made in accordance with fixed 
or definite rules or standards,*® and the determina- 
tion of the amount of each award is based on the 
facts and circumstances of the case presented,** upon 
a consideration of the entire situation,‘? although 


Co., utd. vy. The Chiusa Maru, 3 Ha- 
waii Fed. 361; Hart v. Seyen Cases 
of Specie, 2 Hawaii 175. 


Eng.—The Port Hunter, [1910] P. 
343, 20 AnnCas 558; The William 
Beckford, 3 C. Rob. 355, 165 Reprint 


492; The Sarah, 1 C. Rob. 313) note, 
- 165 Reprint 188; The Industry, 3 
Hage. Adm. 203, 166 Reprint 381; 


The Hector, 
Reprint 339; 
2 HH. Bl. 254, 


3 Hagg. Adm. 90, 166 
Nicholson v, Chapman, 
126 Reprint 536; The 
Otto HHlermann, 33, 5 J, Adm. 189 
he Domina oO de Diy ute Sak. wISee 
Aitchison v. Lohre, 4 App. Cas. 755. 


Newfoundl.—The Petunia, 8 New- 
foundl., 325. 


[a] Object of law of salvage is to 
promote commerce and trade, and the 
general interests of the country, by 
preventing the destruction of prop- 
erty, and to accomplish this by ap- 
pealing to the personal interest of 
the individual as a motive of action, 
with the assurance that he will not 
depend upon the owner of the prop- 
erty he saves for the measure of his 
compensation, but to a court of ad- 
miraity, governed by principles of 
equity. Seven Coal Barges, 21 F. Cas. 
No. 12,677, Biss. 297. 


[b] In respect of owner of saiv- 
ing vessel, one ground for making 
the award is because of the danger 
to which the service exposes his prop- 
erty and the risk which he runs of 
loss in suffering his vessel to en- 
gage in such perilous undertakings. 
The Camanche, 8 Wall. (U. S.) 448, 
19 L.. ed. 397; Wateroury v., Myrick, 
29 BF. Cas. No. 17,253, Blatchf. & H. 
34; The Princess Helena, Lush. 190, 
167 Reprint 91. 


36. 
L. ed. 982; The Biackwall, 10. Wall. 
(U. 8S.) 1, 19 L: ed. $«0; The Pelotas, 
43 F. (2d) 371; The Morzhovoi, 20 F. 
(2d) 265; The Pleasure Bay, 226 Fed. 
55; The Violet Blossom, 216 Fed. 379; 
Albury v. Cargo of The Lugano, 215 
Fed. 963 [aff 222 Fed. 230, 138 CCA 
60]; J. M. Guffey Petroleum Co. y. 
Borison, 211 Bed. 594, 128 CCA 194; 
The Apache, 124 Fed. 905; 
bek, 118 Fed. 954, 55 CCA 448; The 
Kimberley, 40 Fed. 289; The Egypt, 17 
Fed. 359; Bond v. The Cora, 3 F. Cas. 
No. 1,621, 2 Pet. Adm. 373, 2 Wash. 
C. C. 80 Laff 3 F. Cas. No. 1,620, 2 Pet. 
Adm. 261]; The Henry Ewbank, 11 
EF. Cas. No. 6,876, 1 Sumn. 400; Scott 
v. The Clara F.. Bergen, 21 F. Cas. No. 
2,526a; Warder v. La Belle Creole, 
29 F. Cas. No. 17,165, 1 Pet. Adm. 31; 
Fernandez v. Thompson, 38 Philippine 
683; Erlanger v. Swedish Hast Asia- 
tic Co., Ltd., 34 Philippine 178 [aft 
sub nom. Oelwerka Teutonia vy. Er- 
langer, 248 U. S.- 521, 39 SCt 180, 68 
L. ed. 399]; The Severn, 6 Newfoundl. 
103. And see cases supra note 35, 


The Sabine, 101 U. S. 3884, 25. 


The Flott-. 


SALVAGE 


38 


and the 


ties.*° 


In general, sal- 


37. The Blackwall, 10 Wall. (U.S.) 
1, 19 L. ed. 870; Bearse v. Three Hun- 
dred and Forty Pigs of Copper, 2 F. 
Cas. No. 1,193, 1 Story 314; Cromwell 
v. The Island City, 6 F. Cas. No. 3,410, 
ICM. 2M ath f Blackii2ie li raed: 
70]; Fernandez v. Thompson, 38 Phil- 
ippine 683. 

[a] Viewpoints of salvor and of 
owner of salved property.—‘‘The ad- 
miralty doctrine of salvage is regard- 
ed from the standpoint of the vessel 
owner, aS a concession to the spirit 
of the time when a ship in distress 
was looked upon as the lawful prize 
of all who might plunder her. From 
the viewpoint of the advocates and 
supporters of the doctrine, it springs 
from the sense of justice, which 
would grant compensation to the sal- 
vors out-of which their efforts have 
saved from destruction, and from the 
policy of the law, which would séc- 
ond the impulse of humanity by re- 
warding prompt and successful ef- 
forts to rescue lives and property 
from threatened danger.’ The John 
J. Howlett, 256 Fed. 971, 972. 


38. ‘The Blackwall, 10 Wall. (U. 8S.) 
1, L9eLR ed. 870; The Pelotas,, 438 E. 
(2d) 371; The Robert S. Besnard, 144 
Fed. 992; The Lyman M. Law, 122 
Fed. 816; The Rita, 62 Fed. 761, 10 
CCA 629; The Egypt, 17 Fed. 359; 


The D. W. Hall v. The John Land, 7 
F. Cas. No. 3,939; The Waterloo, 29 
BY Cassano. liao, daeeet., sAdin. stoi 
The Clifton, 3 Hagg. Adm. 117, 166 
Reprint 349; Nicholson v. Chapman, 


2 H. Bl. 254, 126 Reprint 536;. The, 


Petunia, 8 Newfoundl. 325. And see 
cases supra notes 34-37; and infra 
§ 115 notes 69-77. 

39. See infra § 115. 


40. The Connemara, 108 U. S. 352, 
2 SCt 754, 27 L. ed. 751; The Florence 


Luckenbach, 9 F. (2d) 1008; The 
Pleasure Bay, 226 Fed. 55; The Roan- 
oke, 214 Fed. 68, 130 CCA 508; The 
Job H. Jackson, 161 Fed. 1015; The 


Baker, 25 Fed. 771, 28 Blatchf.. 889; 
McGinnis v. The Pontiac, 16 F. Cas. 
No. 8,801, 5 McLean 359, Newb. Adm. 
130; ‘Prince line, Ltd: vy; U. S., 61 Ct: 
Cl. 682; The Petunia, 8 Newfoundadl. 
825; Bowring v. The Gaspesia, 8 New- 
foundl. 290. 


41. U. S.—The Connemara, 108 U. 
S. 352, 2 SCt 754, 27 L. ed. 751; Post 
v. Jones, 19 How. 150, 15 L. ed. 618; 
The Florence Luckenbach, 9 F. (2d) 
1008; The High Cliff, 271 Med. 202: 
The Tordenskjold, 255 Fed. 672, 167 
CCA 48 [mod 253 Fed. 273]; The 
George Hawley, 242 Fed. 473, 155 CCA 
249; The Celtic Chief, 230 Fed. 753, 
145 CCA 63 [mod 4 Hawaii Fed. 299]; 
The Shreveport, 42 F. (2d) 524; The 
Theta, 1385 Fed. 129; The Coya, 108 
Fed. 413; The Burlington, 


For later cases, developments and changes in the law see Annotations, 


73 Fed.! passim infra §§ 145-156. 


[$§ 112-114 


the court may, to aid the exercise of its discretion as 
to the amount, consider awards in earlier cases.** 
So, in a particular case, the court must deal with 
the question of amount in the light of the fact that 
there was no contract between the interested parties 
and that the right to any compensation is dependent 
on suceess,*# or of the fact that the amount is de- 
terminable by a contract between the interested par- 
The value of a salvage service performed is 
not to be estimated in the light of subsequent events, 
but of the circumstances which surrounded,*® or 
which appeared to surround,*’ the service at the 
time it was rendered. 

[§ 114] 2. Discretion of Court as to Amount.** 
In the absence of a contract fixing the amount of 
the award,*® such amount is largely within the sound 


258; The Fannie Brown, 30 Fed. 215; 
The Katie Collins, 21 Fed. 409; The 
Neto, 15 Fed. 819; Bond v. The Cora, 
3 EY. Cas. INO: 162052 Pet Adm ois, 
2 Wash. CisCy 80 efatl) 3¥HhiiCase Nios 
1,620, 2. Pet. Adm. 361]; The DoaM. 
Hall v. The John Land, 7 F. Cas. No: 
3,939; The John and Albert, 13. F. 
Cas. No. 7,333; The Waterloo, 29 F. 
Cas. No. 17,257, Blatchf. 114; Western 
Transp. Co. v. The Great Western, 29 


F. Cas. No. 17,443, 4 WestLMonth 
281; Merritt, ete., Derrick, ete., Co. v. 
U.S. 68 Ct. Cl. 29735 Bull InsularySse 
Cow Vier U.1Se, 162), Cty Cl, 38 Se weninece 
ine, Ltd v. Us S:-6f "Cisiel neo2. 


Manchester Liners, Ltd. v. U. S., 53 Ct. 
Cl. 449, 


Alaska.—The 
Alaska 471. 


Hawaii.—Hart v. Seven Cases of 
Specie, 2 Hawaii 175; Coady v. 1,200 
Barrels of Oil, 2 Hawaii 34. 


Philippine.—Fernandez v. 
son, 88 Philippine 683. 


Eng.—The Industry, 3 Hagg. Adm. 
203, 166 Reprint 381; The Otto Her- 
mann, 33 L. J. P. M. & Adm. 189. 


42. The Elkridge, 24 F. (2d) 147 
lance on other grounds 30 KF. (2d) 
618]; 
996; Alaska Exploration Co. v. U. S., 
44 Ct. Cl. 392. And see cases supra 
note 41; infra § 116. 


[a] Terms of contract covering 
part of service have been considered 
in determining the amount to be 
awarded for the service not covered 
by the contract, in order that the total 
amount of the salvage award should 
be commensurate with the whole 
service. The Humarock, 234 Fed. 716. 

43. See infra § 114. 

44. The Elfrida, 172 U. S. 186, 19 
SCt 146, 43 L. ed. 413; Bilphicke v. 
White Line Towing Co., 106 Fed. 945, 
46 CCA 56. 

Necessity for success in general see 
supra: $e 82 

Voluntary character as affecting 


ea service in general see supra 


45. See infra § 145. 


46. The Neshaminy, 228 Fed. 285, 
142 CCA 577. i 


47. The Alabama, 280 Fed. 738 
[mod on other grounds 288 Fed. 170]; 


City of Seattle, 1 
i 


Thomp- 


The Magnolia, 253 Fed. 400; The 
Lowther Castle, 195 Fed. 604; The 
John I. Brady, 109 Fed. 912; The 


Young America, 20 Fed. 926. 
Appearance of danger as affecting 
nature of service see supra § 5. 


48. Discretion as to intere 
infra § 248. cha 


49. Contract fixing amount see 


same title and section number, 


The J. Emory Owen, 128 Fed. - 


-§§ 114-115] 


diseretion of the court,°° upon a consideration of the 
circumstances of the particular case.>1 
tion is not to be exercised in an arbitrary manner,°®” 
but in accordance with certain applicable general 
prineiples,°* which general principles, however, im- 
pose comparatively slight restrictions on the court’s 
While awards in prior Gases are not 
as a rule of great value as precedents in aiding the 
court to exercise its diseretion as to the amount in a 
particular ease,°> and, where considered, ordinarily 
should be regarded merely as guides** and not nee- 
essarily as binding,®’ prior awards may,°® and, un- 
der certain circumstances, should®® be, considered. 

[§ 115] 3. Bonus or Liberal Reward, and Consid- 
eration of Rights of Owner of Salved Property, in 
General. While it is usually contemplated that the 
amount of the award should include an adequate 
compensation for the actual labor performed,®® and, 
under certain circumstances at least, for injuries sus- 


diseretion.®* 


50. U. S.—Irvine v. The Hesper, 
ZAI S 2G sy TO Ct sll 7 iens0) Teds 
1175; The Connemara, 108 U. S. 352, 
2 SCt 654, 27 L. ed. 751; Post v. Jones, 
19 How. 150, 15 L. ed. 618; The Sybil, 
4 Wheat. 98, 4 L. ed. 522; The Santa 
Rita, 281 Fed. 760 [certiorari den 260 
U. S. 735 mem, 43 SCt 96 mem, 67 L. 
ed. 488 mem]; U.S. v. Aslaksen, 281 
Fed. 444 [aff 273 Fed. 241]; The High 
Cliff, 271 Fed. 202; The Pleasure Bay, 
226 Fed. 55; The Roanoke, 214 Fed. 
63, 180 CCA 503; The Minnie E. Kel- 
ton, 181 Fed. 237; The Job H. Jack- 
son, 161 Fed. 1015; The Fannie Brown, 
30 Fed. 215; The Baker, 25 Fed. 771, 
23 Blatchf. 389; The Indiana, 22 Fed. 
925; The Neto, 15 Fed. 819; Bearse 
v. Three Hundred and Forty Pigs of 
Copper, 2 F. Cas. No. 1,193, 1 Story 
314; Bond v. The Cora, 3 F. Cas. No. 
1,621, 2 Pet. Adm. 373, 2 Wash. 80 [aff 
3 EF. Cas. No. 1.620, 2 Pet. Adm. 361]; 
The D. M. Hall v. The John Land, 
7 KF. Cas. No. 3.939; The Emulous, 8 
F. Cas. No. 4,480, 1 Sumn. 207; The 
John and Albert, 13 F. Cas. No. 7,333; 
MeGinnis v. The Pontiac, 16 F. Cas. 
No. 8,801, 5 McLean 359, Newb. Adm. 
1307 \'Tysonevs Prior, 245.3. Cas.) Noe 
14,319, 1 Gall. 133: The Waterloo, 29 
Hea Cas. NO. JL2o%, Blatchh. nil l4e 
Western Transp. Co. v. The Great 
Western. 29 F. Cas. No. 17.443; Man- 
chester Liners, Ltd. v. U. S., 53 Ct. Cl. 
449; Alaska Exploration Co. v. U. S., 
44 Ct. Cl. 292.. See The Dos Her- 
prone: 10 Wheat. (U. S.) 306, 6 L. ed. 
328. 

Alaska.—The City of Seattle, 1 
Alaska 471: 

Hawaii.—Hart v. Seven Cases of 
Specie, 2 Hawaii 175; Coady v. 1,200 
Barrels of Oil, 2 Hawaii 34. 


La.—Chauveau v. Walden, 10 Mart. 
100. 

Eng.—The Port Hunter, [19101 P. 
343, 20 AnnCas 558 (per Buckley, 
L. J.); The Rambler v. The Kotka, 


(1917] 2 Ir. 406. 

Newfoundl.—The Petunia, 8 New- 
foundl. 325; Bowring v. The Gaspesia, 
8 Newfoundl. 290. 

Effect on action of appellate court 
of determination of lower court as to 
amount see infra § 235. 


51. See supra § 113. 

52. The Lottie E. Hopkins, 133 
Fed. 405; The Lyman M. Law, 122 
Fed. 816; The Sandringham, 10 Fed. 


556, 5 Hughes 816; Hand v. The E!- 
vira, 11 F. Cas. No. 6,015, Gilp. 60; 
The John and Albert, 13 F. Cas. No. 
7,833; Coady v. 1,200 Barrels of Oil, 
2 Hawaii-34. 

53. The High Cliff, 271 Fed. 202; 
The Lottie E. Hopkins, 133 Fed. 405; 
The Lyman M. Law, 122 Fed. 816; 


SALVAGE 


This disere- 


formed.®4 


The Neto, 15 Fed. 819; The Sandring- 
ham, 10 Fed. 556, 5 Hughes 316; Bond 
Ve che Cora, 3H: Cas. No: 15621," 2 
Wash. C. C. 80, 2 Pet. Adm. 373; Hand 
v. The Elvira, 11 F. Cas. No. 6,015, 
Gilp. 60; The Waterloo, 29 F. Cas. 
No. 17,257, Blatehf. & H. 114; Man- 
chester Liners, Ltd. v. U. S., 53 Ct. Cl. 


449; Alaska Exploration Co. v. U. S., 
44 Ct. Cl. 392; The Petunia, 8 New- 
foundl. 325. 

General principles governing 
awards see supra §§ 112, 113; infra 
§§ 114-171. - 

54. Western Transp. Co. v. The 


Great Western, 29 F. Cas. No. 17,443, 
4 WestLMonth 281. 


55. The Niels ~Nielsen, 277 Fed. 
164; The Craster Hall, 213 Fed. 436, 
130) CCA 725) ‘The’ Di=M. Mall vs The 
John Land, 7 F. Cas. No. 3,939. 

56. The Emanuel Stavroudis, 23 F. 
(2d) 214. 

“Such precedents as exist are not to 
be used as would be a yardstick, but 
simply as a guide.” The Emanuel 
Stravroudis, 23 F. (2d) 214, 217. 

57. The Neto, 15 Fed. 819. 
see cases supra note 56. 

58. The Niels Nielsen, 277 Fed. 
164; The John and Albert, 13 F. Cas. 


And 


Noms cooneelney City. .oft seattle; 1 
Alaska 471. ‘ 

59. The Neto, 15 Fed. 819. 

[a] Thus, whenever several causes 


are found so nearly parallel in their 
circumstances as to offer a line of 
precedents, or different circum- 
stances can be so explained as to 
show a similarity of reasoning and 
a common point of agreement as to 


amount, such should be considered 
in reaching a conclusion. The Neto, 
15 Fed. 819. 

60. See infra § 138. 

61. See infra §§ 142-144. 

62. See supra § 112. © 

63. The Lowther Castle, 195 Fed. 
604; The Apache, 124 Fed. 905; The 


Baker, 25 Fed. 771, 23 Blatchf. 389; 
Scott v. The Clara E. Bergen, 21 F. 
Cas. No. 12,526a; The City of Seat- 
tle, 1 Alaska 471. And see cases su- 
pra § 112 note 32. 


64. Texas "Co. v.) Texas, etc:, SS. 
Cor") 2638\ | Ped 78685") "Lhe. George 
Hawley, 242 Fed. 473, 155 CCA 249; 
The Violet Blossom, 216 Fed. 379; 
The Rita, 62 Fed. 761, 10 CCA 629; 
The Queen of the Pacific, 21 Fed. 459 
[aff 25 Fed. 610]; The Katie Col- 
lins, 21 Fed. 409; The Sandringham, 
10 Fed. 556, 5 Hughes 316; Brevoor 
v. The Fair American, 4 F. Cas. No. 
15847, 1 Pet.” Adm.) 87; “The Di" M: 
Hall v.° The John Land, 7 F. Cas. 
No. 3,939; The Emulous, 8 F. Cas. 


[56 C.J.] 59 


/ 


tained and expenses incurred,®! by the salvors, in 
view of the rule, already stated, that a salvage award 
is not regarded merely as pay, on the principle of 
quantum meruit, or as a remuneration for work done 
and labor performed,®? the amount of the award 
should ordinarily be in excess of the amount which 
would be payable if the award were based on the 
principle of quantum meruit,°* or upon the principle 
of a remuneration for work done and labor per- 
In applying the foregoing rule and in 
considering the amount of the award in general, the 
courts have made various general statements to in- 
dicate the amount of the award, as, for example, the 
statement that the award should be liberal,®® fair 
and liberal,®*® or generous.°? In any event the award 
should be sufficient to effectuate the purpose under- 
lying the making of the award,®* of rewarding the 
salvor,®® of constituting the award an inducement or 
encouragement to render such services,’® and of 


No. 4.480, 1 Sumn. 207; Robson v. 
The Huntress, 20 F. Cas. No. 11,971, 
2 Wall. Jr. 59; Bull Insular SS. Co. 
Vid US 16.22 (Ct), (CIA SSS t Manilaraey. 
Co. v. Macondray, 37 Philippine 850; 
The Industry, 3 Hagg. Adm. 203, 166 


Reprint 381; The Clifton, 3 Hagg. 
Adm. 117, 166 Reprint 349; The 
Hector, 3 Hagg. Adm. 90, 166 Re- 
print 339. And see cases supra § 
112 note 383. 

65. Steamer Avalon Co. v. Hub- 


bard SS. Co., 255 Fed. 854, 167 CCA 


182; The Coquitlam City, 243 Fed. 
767; The J. Emory Owen, 128 Fed. 
996; The Hlena G., 61 Fed. 519; The 


Emulous, 8 F. Cas. No. 4,480, 1 Sumn. 
207; Hand v. The Elvira, 11 F. Cas. 
No. 6,015, Gilp. 60; The Hector, 3 
Hage. Adm. 90, 166 Reprint 339; 
Vermont SS. Co., Ltd. v. The Abby 
Palmer, 8 Can. Exch. 446; Canadian 
Pacific Nav. Co. v. The C. F. Sargent, 
3 Can. Exch. 332; The Petunia, 8 
Newfoundl. 325. And see cases in- 
fra notes 69-71. 


66. The Niels Nielsen, 277 Fed. 
164; Hart v. Seven Cases of Specie, 
2 Hawaii 175. 


67. The Lottie E. Hopkins, 133 
Fed. 405; The Waterloo, 29 F. Cas. 
Nongd7,25%, Blatehfin&) EE. ti4: ie 
Port Hunter, [1910] P. 348, 20 Ann 
Cas 558. And see cases infra note 
GO. 


68. See supra § 112. 


.69. The Professor Koch, 260 Fed. 

969; The Katie Collins, 21 Fed. 409; 
The Emulous, 8 F. Cas. No. 4,480, 
1 Sumn. 207; Fisher vy. The Sybil, 
9 F. Cas. No. 4,824, 5 Hughes 61; 
Western Transp. Co. v. The Great 
Western, 29 EF. Cas. No. 17,443, 4 
WestLMonth 281; Warder v. La 
Belle Creole, 29 EF. Cas. No. 17,165, 
1 Pet. Adm. 31; Tozier .v. "The “Ts- 
lander, 7 Alaska 120; The City of 
Seattle, 1 Alaska 471; The Industry, 
3 Hagg. Adm. 203, 166 Reprint 381; 
The Petunia, 8 Newfoundl. 325. And 
see cases supra § 112 note 34. 


70. U. S.—The Blaireau, 2 Cranch 
240, 2 L. ed. 266; De Aldamiz v. 
Skogland, 17 F. (2d) 873; Atlantic 
Refining Co. v. Merritt, etc., Derrick, 
etc., Co., 300 Fed: 91 [certiorari den 
266 U: S. 621 mem, 45 SCt 100 mem, 
69 L. ed. 472 mem]; The Perry 
Setzer, 288 Fed. 209 [aff sub nom. 
Jacksonville Forwarding Co. v. 
Oneida Nav. Co., 296 Fed. 700); 
Magnolia Petroleum Co. v. National 
Oil Transport Co., 281 Fed. 336 [mod 


on other grounds 286 Fed. 40]; The 
Professor Koch, 260 Fed. 969; The 
Bessie L. Morse, 260 Fed. 252; 


Steamer Avalon Co. v. Hubbard SS. 
Co., 255 Fed. 854, 167 CCA 182; The 
No. 92, 252 Fed. 117, 164 CCA 229; 
The Kia Ora, 246 Fed. 143 [mod on 
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withdrawing from the salvor the temptation to em- 
bezzlement or other dishonesty or unfaithfulness in 
respect of the salved property;** and the foregoing 
rule as to the sufficiency of the award has been recog- 
nized even where the service has been classified or 
characterized as one of a low order.’? 
over the quantum meruit, or strictly remunerative 
value of the salvage service, given to encourage or 
induce similar services, is sometimes referred to as 
a bounty,”® gratuity,’* or premium;*? and, accord- 
ing to some’ cases, the claims of simple justice to the 
salvor do not ordinarily extend beyond a fair com- 
pensation for work and labor,*® all beyond that be- 
ing regarded as a gratuity given or withheld by the 
courts upon the ground of publie policy.’* There is, 
however, authority for the view that, in one phase 
at least, the amount in excess of mere pay should not 
be regarded as a bounty, but as the legitimate price 
and proper return for the benefit conferred.**® 


Rights of owner of salved property and extrava- 
As a rule, regard must 
be had to the question whether the property saved is 
of sufficient value to supply a fund for the due re- 


gant or excessive awards. 


other grounds 252 Fed. 507, 164 CCA 
423]; The Ann C. Stuart, 245 Fed. 
679; The George Hawley, 242 Fed. 
473, 155 CCA 249; The Violet Blos- 
som, 216 Fed. 379; The Roanoke, 209 


Fed. 114 faff 214 Fed. 63, 130 CCA 
503]; The Pelican, 168 Fed. 183; The 
Western Star, 157 Fed. 489; The 


Robert S. Besnard, 144 Fed. 992; 
Lottie E. Hopkins, 133 Fed. 405; 
Apache, 124 Fed. 905; The Lyman 
M. Law, 122 Fed. 816; The Coya, 
108 Fed. 413; The Baker, 25 Fed. 
771, 23 Blatchf. 389; The Katie Col- 
lins, 21 Fed. 409; Anderson v. The 
Edam, 13 Fed. 135; The Sandring- 
ham, 10 Fed. 556, 5 Hughes 316; 
Murphy v. The Suliote, 5 Fed. 99, 
4 Woods 19; Bearse v. Three Hun- 
dred and Forty Pigs of Copper, 2 
HY. Gas. No: 1,193, 1 Story 314; Bond 
Vewbhe ‘Coranes Eo Cas. Now 1622; 
a2 eet. Adm. 3s, 25, Wash. Cy Co )80; 
Brevoor v. The Fair American, 4 F. 
Cas. No. 1,847, 1 Pet. Adm. 87; Crom- 
well v. The Island City, 6 F. Cas. 
INOmeo 4 On Clift; 221) [aft Vw Black 
2a Leeds .Olen he Dive Eat) 
Vevlnemwohne Wand, ak) vas. No: 
3,939; The Emulous, 8 F. Cas. No. 
4,480, 1 Sumn. 207; Fisher v. The 
Sybil, 9 F. Cas. No. 4,824, 5 Hughes 
61; Scott v. The Clara EH. Bergen, 
Zia Cas, No; 12,526a; Warder. v. 
La Belle Creole, 29 F. Cas. No. 17,165, 
1 Pet. Adm. 31; The Waterloo, 29 
havcas, No. 175257,. Blatehf. & H.-114: 
Western Transp. Co. v. The Great 
Western, 29 F. Cas. No. 17,448, 4 
WestLMonth 281; The W. F. Gar- 
rison, 29 F. Cas. No. 17,475, 1 Lowell 
139; Merritt, etc., Derrick, etc., Co. 
Valu s-) Oo Ct, Cle 297, Gonzales) vy. 
Was. 42) Ct. Cl, 29.9% 


Alaska.—The City of Seattle, 1 
Alaska 471. 


Hawaii.—Hart v. Seven Cases of 
Specie, 2 Hawaii 175. 

Philippine.—Manila R. Co. v. Ma- 
condray, 37 Philippine 850. 

Eng.—The Port Hunter, [1910] P. 
343, 20 AnnCas 558; The City of Ches- 
ter, 9 P. D. 182; The Rambler v. The 
Kotka, [1917] 2 Ir. 406 (per Gibson, 
J.); The William Beckford, 8 C. Rob. 
355, 165 Reprint 492; The Sarah, 1 C. 
Rob. 313 note, 165 Reprint 188; The 
Industry, 3 Hage. Adm. 2038, 166 Re- 
print 381; The Clifton, 3 Hagg. Adm. 
117, 120, 166 Reprint 349; Nicholson 
v. Chapman, 2 H. Bl. 254, 126 Reprint 
536; The Domira, 30 T. L. R. 521. 


The 


For later cases, developments and changes in the law see Annotations, same title and section number. 


SALVAGE 


The excess 


elaims.*!% 


Newfoundl.—The Severn, 
foundl. 103. 


And see cases 
35, 36. 


71. The Blackwall, 10 Wall. (U. S.) 
1,19 L. ed. 870; Bearse v. Three Hun- 
dred and Forty Pigs of Copper, 2 F. 
Cas. No. 1,193, 1 Story 3h4; Crom- 
well v. The Island City, 6 F. Cas. No. 
3,41 05 1 Chitty 221 fati ie Black s2 1k? 
L. ed. 70]. And see cases supra § 112 
note 37. 


72. Texas Co. v. Texas, 
Co., 263 Fed. 868. 
pra notes 69-71. 


73. The George Hawley, 242 Fed. 
473, 155 CCA 249; The Violet Blos- 
som, 216 Fed. 379; The Robert S. Bes- 
nard, 144 Fed. 992; Brevoor v. The 
Fair American, 4 F. Cas. No. 1,847, 1 
Pet. Adm. 87; Manila R. Co. v. Ma- 
condray, 37 Philippine 850. And see 
cases passim this section. 


74 The W. F. Garrison, 29 F. Cas. 
No. 17,475, 1 Lowell 139. 


75. The W. F. Garrison, supra; 
The City of Seattle, 1 Alaska 471. 


76. The Katie Collins, 21 Fed. 409. 
And see cases infra note 77. 


77. The Katie Collins, 21 Fed. 409; 
The Crown, 6 F. Cas. No. 3,450; Pent 
v. Ocean Belle, 19 F. Cas. No. 10,961. 

78. Scott v. The Clara BE. Bergen, 
21 F. Cas. No. 12,526a. 


79. Bird v. Gibb, 8 App. Cas. 559. 


80. The Elkridge, 24 F. (2d) 147 
[mod on other grounds 30 F. (2d) 
618]; The Industry, 3 Hagg. Adm. 
203, 166 Reprint 381; The Petunia, 8 
Newfoundl. 325. 


81. The Nicarao, 15. F. (2d) 73 
{mod on other grounds sub nom. Cuy- 
amel Fruit Co. v. Bostrom, 19 F. (2d) 
10 (certiorari den 275 U. S. 544 mem, 
48 SCt 83 mem, 72 L. ed. 417 mem)]; 
The Livietta, 242 Fed. 195, 155 CCA 
35; The Knickerbocker, 218 Fed. 524; 
J. M. Guffey Petroleum Co. v. Borison, 
Za PMOds AOO4,) L28i COA LOAN he neds 
Emory Owen, 128 Fed. 996; Hand v. 
The Elvira, 11 F. Cas. No. 6,015, Gilp. 
60; Williams v. The Adolphe, 29 F. 
Cas. No. 17,712; The Waterloo, 29 F. 
Cas. No. 17,257, Blatchf. & H. 114; 
Hart v. Seven Cases of Specie, 2 Ha- 
waii 175; Bird v. Gibb, 8 App. Cas. 
559; The Petunia, 8 Newfoundl. 325; 
Bowring v. The Gaspesia, 8 New- 


6 New- 


supra § 112 notes 


ete., SS. 
And see cases su- 


[§ 115. 


ward of the salvors, without depriving the owner of 
that benefit which is the object of the salvage serv- 
ice to secure to him.*® 
an award would work some hardship to the owner 
of the salved property, in a particular case, is not of 
itself sufficient ground for making an inadequate 
reward,®° consideration should be given to the inter- 
ests of the owner,’ and the court has the duty 
of safeguarding marine property from spurious 
The award should be reasonable in 
amount’? and not extravagant.’* 
award should not be so large as to impose undue 
hardship on the owner of the salved property,** even 
though the award may be inadequate;*® or, accord- 
ing to some cases, even though it mhay be reduced 
below a fair quantum meruit when otherwise noth- 
ing would be left for the owner.*® 
not give such awards as would exceed what is neces- 
sary to accomplish the purpose for which the award 
is given,** or such as would excite greed*® or encour- 
age unnecessary and exaggerated service;°® other- 
wise that which is intended as an encouragement to 
rescue property from destruction may become a 
temptation to subject it to peril.?° 


So, while the mere fact that 


Moreover, the 


So courts should 


foundl. 290. 
81144. The Nicarao, 15 F. (2d) 73. 


wee The J. Emory Owen, 128 Fed. 


83. The Niels Nielsen, 277 Fed. 
164; Steamer Avalon Co. v. Hubbard 
SS. Co., (255 Fed: 854; 16% CCA 182: 


J. M. Guffey Petroleum Co. v. Borison, 
211 Fed. 594, 128 CCA 194; The Elena 
G., 61 Fed..519; The Waterloo, 29 F. 
Cas. No. 17,257, Blatehf. & H. 114% 
The Hector, 3 Hagg. Adm. 90, 166 Re- 
print 339. See The Petunia, 8 New- 
foundl. 325 (apparently recognizing 
rule). 

84. The Shreveport, 42 F. (2d) 524; 
The Perry Setzer, 288 Fed. 209 [aff 
sub nom. Jacksonville Forwarding Co. 
v. Oneida Nav. Co., 296 Fed. 700]; 
The Lucia, 222 Fed. 1015; The Apache, 
124 Fed. 905; The Hector, 3 Hagg. 
Adm. 90, 166 Reprint 339. 


85. Hattrick v. The Spanish Bark, 
11. B.. Cas; No. 6.2188: “Smith waskhe 
Joseph Stewart, 22 F. Cas. No. 13,070, 
Crabbe 218. 


86. The Lamington, 86 Fed. 675, 30 
CCA 271; The L.. -W.. Perry, 7" edt 
745; The Amethyst, 1 F. Cas. No. 330, 
2 Ware 28, 2 NYLegObs 312. 


87. J. M. Guffey Petroleum Co. v. 
Borison, 211 Fed. 694, 128 CCA 194; 
The Chinese Prince, 61 Fed. 697; Mur- 
phy v. The Suliote, 5 Fed. 99, 4 Woods 
19; Manila R. Co. v. Macondray, 37 
Philippine 850. 

[a] Thus the award should not be 
so large and so out of proportion to 
the services actually rendered as to 
cause vessels, in situations in which 
it was expedient that they should 
quickly accept assistance, to hesitate 
or decline to receive it because of its 
ruinous cost. Ehrman v. The Swift- 
sure, 4 Fed. 463, 5 Hughes 228. 

Purposes of award see supra § 112. 

88. The Perry Setzer, 288 Fed. 209 
[aff sub nom. Jacksonville Forward- 
ing Co. v. Oneida Nav. Co., 296 Fed. 
700]; Steamer Avalon Co. v. Hubbard 
SS. Co., 255 Fed. 854, 167 CCA 182; 
The Lucia, 222 Fed. 1015; The Robert 
S. Besnard, 144 Fed. 992; The J. Emo- 
ry Owen, 128 Fed. 996. 

89. The No. 92, 252 Fed. 117, 164 
CCA 229; Hand v. The Elvira, 11 F. 
Cas. No. 6,015, Gilp. 60. 


90. The Elena G., 61 Fed. 519. 


§ 116] 


[§ 116] 4. Elements or Circumstances Considered 
While the absence of certain 
circumstances which ordinarily are considered in de- 
termining the amount of an award does not necessari- 
ly prevent an award on a salvage basis,®! but goes 
merely to the amount of the award,°? the courts have 
made various detailed statements or recitals of the 
particular matters or circumstances which -may or 
should be considered,®?” and a recital frequently 
made or adopted is: (1) The labor expended by the 
salvors in rendering the salvage service;°? 
promptitude, skill, and energy displayed in render- 
ing the service and saving the property;°* (3) the 


—a. In General.°°% 
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(2) the 


value of the property employed by the salvors in 


90%. Particular matters consider- 
ed in detail see infra §§ 117-144. 

91. The Kia Ora, 246 Fed. 143 
[mod on other grounds 252 Fed. 507, 
164 CCA 423]. 


92. The Kia Ora, supra. 

92144. See cases passim this sec- 
tion. ‘ 

[a] Illustrations.—(1) Enterprise 


in the salvors in assisting a vessel in 
distress, risking their own lives and 
property to save the lives and prop- 
erty of others; the degree of danger 
and distress from which the property 
is rescued; the degree of labor and 
skill which the salvors incur and dis- 
play; the time occupied; and value. 
The Cleopatra, 3 P. D. 145; The Clif- 
ton, 3 Hagg. Adm. 117, 166 Reprint 
349; The Alice Lyne, 6 Newfoundl. 
282; The W. G. Putnam, Young Adm. 
(N. S.) 271. To like effect. The Vio- 
la, 55 Fed. 829, 5 CCA 283; Robson v. 
The Huntress, 20 F. Cas. No. 11,971, 2 
Wall. Jr. 59; Union Tow-Boat Co. v. 
The Delphos, 24 F. Cas. No. 14,400, 
Newb. Adm. 412. (2) For substan- 
tially the same recital except that 
specific reference to risk of salvors 
is omitted see Tozier v. The Islander, 
7 Alaska 120, 123. 


[b] For other statements see The 
John J. Howlett, 256 Fed. 971; The 
Burlington, 73 Fed. 258; The B. C. 
Terry, 9 Fed. 920; Murphy v. The 
Suliote, 5 Fed. 99, 4 Woods 19; Hand 
v. The Elvira, 11 F. Cas. No. 6,015, 
Gilp. 60; The Mount Washington, 17 
F. Cas. No. 9,887; Taylor v. Twenty- 
Five Thousand Dollars, 23 F. Cas. 
No. 13,807, Bee 175; The Waterloo, 
29 F. Cas. No. a 257, Blatehf. & H. 
114; Western Transp. Cor sven he 
Great Western, 29 F. Cas. No. 17,443; 
Prince uine,,. Ltd. v7 U. S.,: 64 Ct. 
Cl. 632; Inter-Island Steam Nav. Co., 
Ltd. v. The Chiusa Maru, 3 Hawaii 
Med moo. a the sindustry, ~o. Ease. 
Adm. 203, 204, 166 Reprint 381; The 
Gananoque, 6 Newfoundl. 18, 19. 


93. Treatment in detail see infra 
§ 138. 

94. Treatment in 
sim infra §§ 130-135. 

95. Treatment in 
§§ 128, 131. 


detail see pas- 


detail see infra 


96. Treatment in detail see infra 
Sp La H e 

97. Treatment in detail see infra 
§ 127. 

98. The Blackwall, 10 Wall. (U. 


S.) 1,19 L. ed. 870; The Shreveport, 


42 KF (2a) 524; The Magentic, 293 
Fed. 94; The Niels Nielsen, 277 Fed. 
164; ‘Aslaksen Ves ay 273 Fed. 241 


[aft 281 Fed. 444]; The Livietta, 242 
Fed. 195, 155 CCA 35; The Pleasure 
Bay, 226 Fed. 55; The Knickerbocker, 


218 Fed. 524; ‘Albury Ve Caneco or 
The Lugano, 215 Fed. 963 [aff 222 
Fed. 230, 138 CCA 60]; The Adelaide 


AM Carlton, 215 Wed. 932; The Chief, 
147 Fed. 875; The Flottbek, 118 Fed. 
954, 55 CCA 448; The R. R. Rhodes 
Vv. Fay, 82° Fed. 751, 27 CCA 258; 
Manchester Liners, Td: av Uns bS 


Ct. Cl. 449; Alaska Exploration Co. 
Vewucrisn 446 Obs Cliso2c. | Mernandez 
v. Thompson, 38 Philippine 683; 


Manila R. Co. v. Macondray, 37 Phil- 
ippine 850. 

[a] Other similar statements.— 
The Jefferson, 181 Fed. 416; The Jef- 
ferson, 158 Med.‘ 358, 359 [rev on 
other grounds 215 U. S. 130, 30 SCt 
54, 54 L. ed. 125, 17 AnnCas 907]. 


[b] Omission from body of re- 
cital of specific reference to particu- 
lar matters.—(1) Risk incurred by 
the salvors. The Emanuel Stav- 
roudis, 23 F. (2a) 214; The 
Neshaminy, 228 Fed. 285, 142 CCA 
BUT. (2) Value of property saved. 
The Neshaminy, supra. (3) Degree 
of danger from which property was 
rescued. The Minnie HE. Kelton, 181 
Fed. 237 

Treatment in detail of considera- 
tion of danger from which proper- 
ty rescued see infra § 129. 


99. The Robert S. Besnard, 144 
Fed. 992; The Kimberley, 40 Fed. 
289--9The HKeypt, V7 Ned, 359; Lhe 
pend Hashem, 10 Fed. 556, 5 Hughes 

[a] Tllustrations.—(1) ‘(1) The 
degree of danger from which the 
lives or property are rescued; (2) 
the value of the property saved; (3) 
the risk incurred by the salvors; (4) 


the value of the property employed 
by the salvors in the wrecking en- 
terprise, and the danger to which 
it was exposed; (5) the skill shown 
in rendering the service; (6) the 
time and labor occupied.” The Mary 
BE. Dana, 17 Fed. 358, 357, 5 Hughes 
362. To like effect The Katie Col- 
lins, 21 Fed. 409. (2) “(1) The de- 
gree of danger from which lives and 
property are rescued; (2) the risk 
or danger, if any, 
salvors; (3) the skill and courage 
shown in rendering the services; (4) 
time and labor employed in perform- 
ing the services; (5) the value of 
the property salved; (6) the value 
of the property employed by the sal- 


vors in rendering the service, and 
the risk to the same.” The City of 
Seattle, 1 Alaska 471, 479. (3) “The 


elements which enter in the estimate 
of salvage are: (1) The value of 
the property in peril and the propor- 
tion of the value lost and saved; 
(2) the degree of peril from which 
lives and property are rescued; (3) 
the value of the property employed 
by the salvor, and the risk of life 
and property incurred; (4) the skill 
and dispatch shown in rendering the 
service together with the foresight 
and skill exercised in the preparation 
to render it; (5) the time consumed 
and the labor performed by the sal- 
Vor.’ The Kia Ora, 252 Fed. 507, 
508, 164 CCA 423. (4) “In deter- 
mining the amount of the compensa- 
tion for a salvage service the ele- 
ments which enter into the estimate 
are: (1) The value of the proper- 
ty saved and that employed in sav- 
ing it; (2) the degree of peril from 
which the saved property is deliv- 
ered; (3) the risk to which the per- 


incurred by the’ 
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rendering the service, and the danger to which such 
property. was exposed ;°° 
the salvors in securing the property from the im- 
pending peril;°° 
saved;®* (6) and the degree of danger from which 
the property was rescued.°§ 
recitals, with the inclusion of the additional cireum- 
stances of the time occupied or duration of the serv- 
ice, have also been made,°® and of the degree of suc- 
cess! have also been made. 
cluded in recitals of the circumstances to be con- 
sidered the item of damage or loss to the salving ves-: 
sel, and expense to the salvor,? and also the item of 


(4) the risk incurred by 
(5) the value of the property 


Similar statements or 


There has also been in- 


son and property of the salvor is 
exposed; (4) the severity and dura- 
tion of his labor; (5) the promptness 
with which he interposes his serv- 
ices; and (6) the skill, courage, and 
judgment involved in them.” The 
Queen of the Pacific, 21 Fed. 459, 472 
[aff 25 Fed. 610]. (5) ~The elements 
to be generally considered in deter- 
mining the amount of salvage in a 
given case, taken from instructions 
issued by the British Board of Trade, 
may be stated as follows: (1) The 
degree of danger from which the 


lives or property are rescued; (2) 
the value of the property saved; (3) 
the risk incurred by the salvors; (4) 


the value of the property employed 
by the salvors in the enterprise, and 
the danger to which it is exposed; 
(5) the skill shown in rendering the 
services; (6) the time and labor oc- 
cupied.”” Ulster SS. Co., Ltd. v. Cape 
Fear Towing, etc., Co., 94 Fed. 214, 
220, 36 CCA 201. (6) For similar 
statement omitting specific reference 
to value of salving property see 
Hennessey v. The Versailles, 11 F. 
Cas. No. 6,365, 1 Curt. (U.S.), 353+ 


Treatment in detail of duration of 
service see infra § 138 


1. The Florence Luckenbach, 9 F. 
(2d) 1008; The Brina P. Pendleton, 
200 Fed. 848; The Robert S. Besnard, 
144 Fed. 992; The Kimberley, 40 Fed. 
289; The Egypt, 17 Fed. 359; The 
Saucr ie hens 10 Fed. 556, 5 Hughes 


Treatment in detail of degree of 
success see infra § 137. 


2. See cases infra this note. 
{a] Tllustrations.—(1) ‘“‘The im- 
portant considerations affecting a 


salvage service are whether the aided 
vessel could have saved herself, or 
was in probable danger of destruc- 
tion or serious damage, and, if so, 
her value, what was the degree of 
danger to the vessel aided, and what 
was saved; also whether the salvage 
service was rendered with prompti- 
tude, skill, vigor, and energy, and 
was successful, what was the dan- 
ger or hazard in rendering the sery- 
ice, and what was the value so 
risked, the time spent, its value, and 
the damage or loss to the vessel 
by which the service was rendered.” 
The Western Star, 157 Fed. 489, 491. 
(2) “(1) The degree of damage to 
the property salved; (2) the value 
of the property salved; (3) the skill 
and conduct of the salvors; (4) the 
value of the property employed in 
the salvage service; (5) the dan- 
ger to which the property employed 
in the salvage service is exposed; 
(6) the time and labor expended in 
the performance of the salvage serv- 
ices, and (7) the loss or expense 
incurred in the performance of the 
salvage service, such as detention, 
loss of profitable trade, or damage 
to the salving ship or her gear. 
Where all or many of these elements 
are found to exist, or some of them 
are found to exist in a large degree, 
a large reward is given; where few 
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the number of salvors employed.? Some of the re- 
citals or statements have been made in connection 
with the assertion that where all the recited cireum- 
stances are present,t meaning, apparently, to a sub- 
stantial extent or degree,® a large and liberal reward 
should be given; but that where none, or scarcely 
any, are present, the compensation is to be little more 
than a mere remuneration pro opere et labore.® 
Where there was risk neither of life nor of prop- 
erty, and no special knowledge or ingenuity was 
required or used, it has been said that the principal 
elements in the compensation of the salvor are the 
value of the labor and care bestowed upon the salved 
property, and the degree of integrity and responsi- 
bility involved in keeping it safely and in duly ac- 
counting for it, together with the risk in respect of 
success.’ While there is authority for the view 
that the circumstances entitled to most consideration 
in all cases are the value of the salved property, the 
extent of the labor and services, and the degree of 
merit and gallantry in accomplishing the enterprise,® 
and in addition, according to some eases, the danger 
to which the salved property was exposed and from 
which it was rescued,® the relative importance of the 
circumstances considered is controlled by the facts 
of the partieular case under consideration and the 
courts have, therefore, under varying states of facts 
of them are found, or they are 
present only in a low degree, the sal- 


vage remuneration awarded is com- 
paratively small. It will be noticed 


Alaska 120. 


The Clifton, 3 
Reprint 349. 
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Eng.—The Cleopatra, 
Hagg. Adm. 117, 166 


emphasized the importance of various different mat- 
ters or elements.?° 

What law governs.11 The view has been taken 
that the law of a particular foreign country, whether 


that of the nationality of the salved vessel,’” or that 


of the salving vessel,!® does not control in determin- 
ing the circumstances or elements which are to be 
considered, but that principles which have obtained 
general recognition among maritime nations will be 
given effect in the absence of any controlling stat- 
ute.14 


[§ 117] b. Particular Elements or Circumstances 
—(1) Risk of Receiving No Compensation. There 
is authority for the view that where the salvor’s right 
to any compensation depends on some degree of. suc- 
cess!® the possibility that he might not have ob- 
tained any compensation may be considered?® as a 
circumstance favorable to the salvor;1* conversely, 
the fact that he may be entitled to some compensa- 
tion, regardless of success, tends to decrease the 
award.tS The degree to which this consideration 
should influence the award must depend on the cir- 
cumstances of each case.t® Thus, where the chances 
of success are doubtful or desperate the fact that the 
right to any compensation was staked upon the event 
should justly enhance the amount to be awarded by 
the court.2° Where, however, the service must be 

11. What law governs in general 
see supra § 2. 

Lae Anderson v. The Edam, 13 Fed. 


Spier 45's; 


in this classification that. I have 

eliminated danger to life, which is N. S.-The W. G. Putnam, Young) 13. Anderson v. The Edam, supra. 
always a most material circumstance | Adm. 271. 14. Anderson v. The Edam, supra. 
for consideration where it exists. In Newfoundl.—The Alice Lyne, 6 15. Cross references: 


the present case it has not been 
shown that there was danger to life, 
either as regards the salvors or the 5. 
property salved.” The Petunia, &| 325, 330; 


Newfoundl. 282. 


See The Petunia, 8 Newfoundl. 
and cases supra note 4. 


Amount of award determined by con- 
tract see infra §§ 145-153. 
Benefit or success as element of sal- 


[§§ 116-117 


Newfoundl. 325, 330. 


[b] For other statements includ- 
ing item of expense or damage see 
The Elkridge, 24 F. (2d) 147 [mod on 
other grounds 30 F. (2d) 618]; The 
Alamo, 75 Fed. 602, 21 CCA 451; The 
Indiana, 22 Fed. 925; The Plymouth 
Rock, 9 Fed. 413; Merritt, etc., Der- 
Mick were, CoO. Ve Users. 60 Ct. ClirZ297. 


Treatment in detail of loss or dam- 
age to salving vessel and expenses of 
salvor see intra §§ 142-144. 

3. See cases infra this note. 


[a] Ilustrations.—(1) “In consid- 
ering what is a just sum to be allowed 
it for such services the value of the 
vessels engaged, the number of men 
employed, the length of time consum- 
ed, the situation and value of the 
salved property, and the danger at- 
tending the salvors and their proper- 
ty are all to be considered.” The Cel- 
tic Chief, 230 Fed. 753, 762, 145 CCA 
63 [mod 4 Hawaii Fed. 299]. (2) 
“The redsonableness of the compensa- 
tion must, in the nature of the case, 
depend upon a full and fair consider- 
ation of all the circumstances of time, 
place, labor, danger, value, and num- 
ber of salvors who performed, or were 
necessary to perform, the salvage 
service.” Pent v. The Ocean Belle, 19 
F. Cas. No. 10,961. 

Treatment in detail of number of 
salvors see infra § 125. ; 

4 U.,S.—The Viola, 55 Fed. 829, 
5 CCA 283; Robson v. The Huntress, 
20 F. Cas. No. 11,971, 2 Wall. Jr. 59: 
Union Tow-Boat Co. v. The Delphos, 
24 F. Cas. No. 14,400, Newb. Adm. 
412. See The Thomas Morgan, 123 
Fed. 781. 


Alaska.—Tozier v. The Islander, 7 


6. U.S.—The Viola, 55 Fed. 829, 5 
CCA 283; Robson v. The Huntress, 
PAN Se (ORT iN oy Mili eels Pa Rell fie) sole 
Union Tow-Boat Co. v. The Delphos, 
24 F. Cas. No. 14,400, Newb. Adm. 412. 


Alaska. 
Alaska 120. 

Ene-—The.Cleopatra,, 302. .D.,1405 
The Clifton, 3% Hage, Adm. 117, 166 
Reprint 349. 


Tozier v. The Islander, 7 


N. S.—The W. G. Putnam, Young 
Adm. 271. 
Newfoundl.—The Alice Lyne, 6 


Newfoundl. 282. 


7 The Cairnsmore, 20 Fed. 519. 
8. The Emulous, 8 EF. Cas. No. 
4,480, 1 Sumn. 207; Coady v. 1,200 


Barrels of Oil, 2 Hawaii 34. 


9. Atlantic Refining Co. v. Merritt, 
etc., Derrick, ete., Co., 300 Fed. 901 
[certiorari den 266 U. S. 621 mem, 45 
SCt 100 mem, 69 L. ed. 472 mem]. 


[a] Order in which most impor- 
tant circumstances were mentioned 
was said to be without significance in 
a case in which the court made the 
statement that ‘the circumstances en- 
titled to most consideration in all 
cases are: The value of the property 
saved, the extent of the service ren- 
dered, the degree of merit and gal- 
lantry displayed, and the danger to 
which the vessel was exposed and 
from which it was saved.” Atlantic 
Refining Co. v. Merritt, etc., Derrick, 
ete., Co., 300 Fed. 901, 904 [certiorari 
den 266 U. S. 621 mem, 45 SCt 100 
mem, 69 L. ed. 472 mem]. 


10. See The Gerbeviller, 34 F. (2d) 
ee ie See cases passim infra §§ 


For later cases, developments and 


vage service see supra §§ 32-36. 
Consideration of degree of success as 
affecting amount of award see infra 
§ 137. 
Contract as affecting nature of sery- 
ice see supra § 8 


16. The Port Hunter, [1910] P. 
_ 20 AnnCas 558 (per Buckley, L. 


17. The Noelle, 263 Fed. 590; The 
George Hawley, 242 Fed. 473, 155 CCA 
249; The L. W. Perry, 71 Wed. 745: 
Wilmington Transp. Co. v. The Old 
Kensington, 39 Fed. 496; The Queen 
of the Pacific, 21 Fed. 459 [aff 25 Fed. 
610]; The Birdie, 3 F. Cas. No. 1,432, 
7 Blatchf. 238; Pope v. The Sapphire, 
19 F. Cas. No. 11,276; Merritt, etc., 
Derrick, ‘etc: Co. We. Us Sb Oom © ta Ge 
297; Bird v. Gibb, 8 App. Cas. 559; 
The City of Chester, 9 P. D. 182. See 
Pacific Mail SS. Co. v. Commercial 
Pacific Cable Co., 173 Fed. 28, 97 CCA 
346 [mod 3 Hawaii Fed. 150] (appar- 
ently recognizing rule). 


18. Pacific Mail SS. Co. v. Commer- 
cial Pacific Cable Co., supra; The Elm- 
bank, 69 Fed. 104, 16 CCA 164; Wil- 
mington Transp. Co. v. The Old ‘Ken- 
sington, 89 Fed. 496; The Queen of 
the Pacific, 21 Fed. 459 [aff 25 Fed. 
610]; The Edenmore, [1893] P. 79; 
The Kate B. Jones, [1892] P. 366. 


[a] Thus the fact that Salvage 


services are rendered under contract. 


by which the salvor is to be compen- 
sated whether successful or not 
should be considered by the court in 
reduction of the award. The Elm- 
bank, 69 Fed. 104, 16 CCA 164. 


19. Pope v. The Sapphire, 
Cas. No. 11,276. 


20. Pope v. The Sapphire, supra. 


LOSS 


changes in the law see Annotations, same title and section number. 


§§ 117-121] 


completed, if at all, in a few hours, no reasonable 
doubt of success could be entertained, and the serv- 
ice differed but slightly from the ordinary business 
of the assisting vessel, the circumstance that an 
agreement was made to pay for the service at all 
events has little influence upon the award as it gave 
practically no additional certainty of compensation 
to the salvor.?! 


[§ 118] (2) Place of Rendering Service. In view 
of differences in the extent of danger to which the 
salved property was exposed,?* and in the degrees 
of peril and difficulties experienced by salvors,?* or- 
dinarily the bounty should be larger for salvage serv- 
ice on a long and dangerous seaboard than on other 
coasts,?* and that given services rendered on oceans 
should ordinarily be greater than the award for serv- 
ices rendered on rivers”® or the Great Lakes.?* The 
question as to whether the salvage service was ren- 
dered on a river or on the ocean is important, how- 
ever, only as affecting the danger incurred and the 
meritoriousness or difficulty of the service, hence as 
affecting the amount of the award.?* There is au- 
thority for the view that in the ease of salvage sery- 
ice rendered in harbors where mechanical and other 
assistance is abundant and available,?* as, for ex- 
ample, where tugs are numerous and _ available,?° 
ordinarily the service is not of a high order and the 
award should therefore be moderate. 
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of Fact. The fact that the assistance was accepted 
by the master of the salved vessel under the mistaken 
belief that the salving vessel was owned by some one 
other than the actual owner does not affect the 
amount of the award, in the absence of any bad faith 
on the part of those connected with the salving ves- 
sel.°° 


[§ 120] (4) Type or Character of Vessel or Per- 
son Rendering Service*!1—(a) In General. In de- 
termining the amount of a salvage award the peculiar 
character of the vessel engaged in the salvage serv- 
ice may, and sometimes should be, considered.?? So 
also the peculiar nature of a vessel’s employment 
may be considered in determining the amount of 
her award.?* : 


[§ 121] (b) Professional or Specially Prepared 
Wreckers or Salvors.*4 In fixing the amount of the 
award it is proper to consider the policy of encourag- 
ing competent persons to keep themselves prepared 
with vessels and other appliances for the purpose of 
rendering prompt assistance to vessels in distress, at 
places where conditions demand such assistance,*° 
and to associate for such purpose,*® and for the pur- 
pose of such encouragement liberal awards may be 
made for salvage services rendered by such salvors,?* 
more liberal, according to some eases, than awards 
for like services rendered in other places,?® and by 
persons and vessels usually pursuing other lines of 


[§ 119] (8) Assistance Accepted under Mistake | employment.*® The amount awarded the owner, who 


21. Pope v. The Sapphire, supra. 


22. Danger to salved property in 
general see infra § 129. 


23. Hazardous or difficult charac- 
ter of salvage services in general sce 
infra §§ 130-134. 


24. The Mary E. Dana* 17 Fed. 353, 
5 Hughes 362. 


[a] Salvage services on South At- 
lantic coast demand specially liberal 
salvage awards, on account of their 
peculiar difficulties and dangers, and 
the special necessity for. skilled 
wreckers. The Taylor Dickson, 33 
Fed. 886; The Fannie Brown, 30 Fed. 
215; The Mary E. Dana, 17 Fed. 353, 
5 Hughes 362; Pent v. The Ocean 
Belle, 19 F. Cas. No. 10,961. 


[b] Where coast is thinly settled, 
and lined with dangerous sand-bars, 
and frequently visited by violent 
storms and hurricanes, these facts 
may be considered in ascertaining the 
amount of a salvage award. The 
Egypt, 17 Fed. 359. 


25. McGinnis v. The Pontiac, 16 F. 
Cas. No. 8,801, 5 McLean 359, Newb. 
Adm. 130; Mattingly v. Three Hun- 
dred and Fifty-Seven Bales Cotton, 16 
F. Cas. No. 9,294, 2 Flipp. 288. 


26. The Spokane, 67 Fed. 254; En- 
sign v. The Peerless, 8 F. Cas. No. 
4,494, 

27. The Carrier Dove, Brown. & L. 
113, 167 Reprint 321, 2 Moore P. C. N. 
S. 2438, 15 Reprint 893. 


28. The George W. Elzey, 250 Fed. 
602, 162 CCA 618 [rev 242 Fed. 318]; 
J. M. Guffey Petroleum Co. v. Borison, 
911 Fed. 694, 128 CCA 194. See The 
Jason, 257 Fed. 438 [aff sub nom. The 
Hesperos, 271 Fed. 951] (not of the 
highest order). 


Availability of assistance as af- 
fecting extent or degree of danger to 
salved property see infra § 129. 


29. The Niels Nielsen, 277 Fed. 
164; The High Cliff, 271 Fed. 202; 
The Priscilla, 153 Fed. 476; The Kais- 
er Wilhelm der Grosse, 106 Fed. 963; 
The O. C. Hanchett, 76 Fed. 1003, 22 
CCA 678; The Joseph Laughlin v. 


The Jas. Rumsey, 40 Fed. 909. Com- 
pare The Ann C. Stuart, 245 Fed. 679 
(increased use of tugs does not pre- 
vent grant of substantial gratuity) ; 
The George Hawley, 242 Fed. 473, 155 
CCA 249 (the possibility of procuring 
other tugs and vessels did not detract 
from merits of the service rendered). 


30. The Devonian, 150 Fed. 831. 


31. Efficiency and hazardous char- 
acter of service as affecting award 
see infra §§ 130-135. 


Value of salving vessel affecting 
award see infra § 128. 


32. The City of Seattle, 1 Alaska 
471. And see cases passim infra §§ 
120-122. 


33. Hall v. The Bay of Naples, 44 
Fed. 90 [rev on other grounds 48 Fed. 
7314 GEA, 81]. 


34. Steam vessels in general see 
infra § 122. 


35. 
CCA 428 [mod 246 Fed. 143]; Merritt 
v. The St. Paul, 82 Fed. 104; The City 
of Worcester, 42 Fed. 913 [app dism 
159 U.S. 266,°15 SCt.1088, 40 L.- ed. 
140]; Coast Wrecking Co. v. Phoenix 
Ins. Co., 13 Fed. 127, 20 Blatchf. 557; 
The Birdie, 3 F. Cas. No. 1,432, 7 
Blatchf. 238; Pent v. The Ocean Belle, 
19. EF. Cas. No. 10,961; The Susan, 23 
F, Cas. No. 13,630, 1 Sprague 499; 
Union Tow-Boat Co. v. The Delphos, 
24 F. Cas. No. 14,400, Newb. Adm. 
412 ohne. Gleneyile, Widsosis Pa. (O70 
[aff [18981 A. C. 519]. See The Mary- 
anne, 11 L. T. Rep. N. S. 85 (appar- 
ently recognizing rule). 


“The more modern decisions of 
eourts of admiralty, however, show 
recognition of a marked charge, not in 
principles, but in the application of 
the principles of salvage to the condi- 
tions of modern seafaring, and while 
in the inception of salvage the element 
of risk and peril was the dominat- 
ing element in recovery, now the ele- 
ment having the largest influence 
seems to be that of the ability to ren- 
der instant and effective service, and 
the beneficial character of the service 
rendered. In short, while in ancient 


The Kia Ora, 252 Fed. 507, 164, 


days the more difficult the enterprise, 
whether through defective equipment 
or through the vis major of the sea, 
the greater the salvage return, now 
the more the enterprise is made easy, 
through highly developed and efficient 
equipment, such as steam apparatus 
and equipment, the larger the recov- 
ery, because, the fundamental prin- 
ciple of salvage being vdluntary and 
effective service, the modern law of 
admiralty looks with favor upon effi- 
cient salvage equipment, which makes 
certain, speedy, and effective service.” 
Pane at neck Nav. Co., Inc., 252 Fed. 
ol, . 


36. Merritt v. The St. Paul, 82 Fed. 
104. And see cases supra note 35. 


37. Cuyamel Fruit Co. v. Bostrom, 
19 F. (2d) 10 [mod on other grounds 
sub nom. The Nicarao, 9 F. (2d) 73, 
and certiorari den 275 U. S. 544 mem, 
48 SCt 83 mem, 72 L. ed. 417 mem]; 
The Kia Ora, 252 Fed. 507, 164 CCA 
423 [mod 246 Fed. 143]; The Sahara, 
246 Fed. 141; Luckenbach v. Scows 
3 and 16, 50 Fed. 570; Virden v. The 
Caroline, 28 F. Cas. No. 16,956;. Mer- 
ritt,\ ete: |) Derrick, ete; (Coslvit Uae 


63 Ct. Cl. 297. And see cases supra 
note 35. But see The J. F. Farlan, 
13 BE. Cas. No. %3145)8 Blateht, 207, 


[aff 13 F. Cas. No. 7,318, 3 Ben. 206] 
(holding that the fact that the ves- 
sels of a corporation maintained for 
wrecking and salvage purposes at a 
heavy expense are often unemployed 
was inadmissible as a basis of fixing 
compensation). 


[a] Libelant company which waiv- 
ed claim for salvage for getting a 
steamer off a ledge, by the use of 
wrecking apparatus, was entitled to 
compensation at a rate beyond the 
customary charge for ordinary mari- 


time services. The Silver Star, 207 
Fed. 600. 
38. Peacon v. The Amazon, 19 F. 


Cas. No. 10,871; Pent v. The Ocean 
Belle, 19 F. Cas. No. 10,961; Walter 
v. The Montgomery, 29 F. Cas. No. 
17,120. 

39. The Edwards, 12 Fed. 508; 
The St. James, 20 F. Cas. No. 11,914; 


64 [56 C.J.] 
did not himself render personal service, is to be ad- 
justed, however, in conformity with the claims of 
an owner of property put at risk, and not with the 
claims of salvors for personal courage and heroism,*° 
and such owner may not claim an inereased award 
on the theory here considered where he did not in 
fact keep his vessel properly equipped to render the 
required assistance.*! There is authority for the 
view that where a vessel, specially equipped and 
used for salvage services, was not employed because 
of her special character but merely as other vessels 
might have been employed, such special equipment 
and use were not a ground for an increased award.*? 


[§ 122] (c) Steam Vessel.** Largely on a con- 
sideration of the value of the salving vessel and its 
capacity for rendering efficient service, it would 
seem,** it has been laid down in some eases that 
steam vesselst® which are powerful and _ well 
equipped‘® are entitled to a liberal award, and there 
is authority for the view that services rendered by 
a steam vessel‘? to another steam vessel*® ordinarily 
merit a greater award than would be made for the 
services of a vessel not capable of rendering as ef- 
ficient services as a steam vessel. There has, how- 
ever, apparently been a tendency in some recent 
cases to regard the superior capacity of steam ves- 


Walter v. The Montgomery, 29 F. Cas.| Duration of 


No. 17,120; The Glengyle v. Neptune 
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service as C 
amount of compensation see infra 


[§§ 121-124 


sels as a ground for reducing rather than increasing 
the award.*® In the last analysis the true character 
of a particular service is determined on a consid- 
eration of the circumstances surrounding such sery- 
ice,°® this consideration including the elements or 
matters ordinarily considered in determining the 
amount of the award;*! and the award should not 
be so large as to defeat the very purpose for which 
salvage is given.®? 

[§ 123] (d) Officers and Crew of Public or Gov- 
ernment Vessel.®? In general the officers and crew 
of a government vessel cannot, as salvors, claim any 
enhancement of their award because of the risk to 
such vessel in the salvage service,°* but the officer 
who assumes the responsibility for using the vessel 
in such operation may be entitled to have that fact 
considered in determining the amount to which he is 
entitled.®* It has also been asserted that the fact 
that the time of such officers and crew is paid for by 
the public tends to a decreased award,®° as do the 
facts that the officers and crew experienced no spe- 
cial risk and were doing their ordinary work.°®* 

[§ 124] (e) Vessels Associated in Voyage. 
Where the salving and salved vessels were associ- 
ated in a voyage 1n a common interest, a smaller 
amount of salvage has been awarded than would 


30. 
The Huntsville, 12 F. Cas. No. 


foundl. 
48. 


affecting 


Salvage Co., [1898] P. 97 [aff [1898] 
A. C. 519]. And see cases supra note 
88. But see Sturgis v. The Vickery, 
23. F. Cas. No. 13,57%77a. (holding that 
services rendered by tugs which are 
maintained for the purpose of aiding 
vessels in distress as a business and 
for profit are not to be regarded as 
entitled to the same high moral merit 
with those rendered by a vessel which 
goes out of her course of business on 
a call of humanity, and on an emer- 
gency, to give relief, primarily from 
motives of benevolence; and the re- 
ward is ‘not to be measured on the 
principle of salvage, but rather on 
that of a quantum meruit, giving a 
reasonable consideration for the ben- 
efits realized, measured by the cir- 
cumstances of risk and labor attend- 
ing the transaction); The City of 
Seattle, 1 Alaska 471 (where the court 
said if the salvor is a large vessel and 
is compelled to go into a narrow chan- 
nel to render the service, whereby it 
is itself endangered, the view has 
been taken that the service is more 
meritorious than if it were rendered 
by a powerful tug built for the spe- 
cial purpose). 


40. The Birdie, 3 F. Cas. No. 1,432, 
7 Blatchf. 238. 


41. The Rosalie Mahoney, 250 Fed. 
WOO o8 CCA 127. 


42. Sturgis v. The Joseph John- 
son, 23 F. Cas. No. 13,576, 19 HowPr 
JONG Wa) AAS): 


[a] Thus, it was held that the 
value of a tug which was constructed 
and maintained for the purpose of 
rendering aid to vessels in distress 
was not a controlling element in de- 
termining the amount of a Salvage 
award, where she was not sent for 
because of her great power or special 
adaptation for the purpose required, 
but where, in the usual course of her 
business, she offered her services to a 
disabled vessel, which might have 
been equally well served by other 
vessels of less power. Sturgis v. The 
Joseph Johnson, 23 F. Cas. No. 13,576, 
19 HowPr (CN. Y.) 229. 


43. Cross references: 


§ 138. 

Risk to steam tug and crew see Su- 
pra. eo hows ‘ 

Vessels specially equipped and used 
for salvage service see supra § 121. 


44. The Blackwall, 10 Wall. (U. S.) 
1,19 L. ed. 870. And see cases infra 
notes 45, 46. 


Consideration of value of salving 
vessel in general see infra § 128. 


Efficiency of salvors in general see 
infra §§ 130, 135. 


45. The Blackwall, 10 Wall. (U. S.) 
1,19 L. ed. 870; Fernandez v. Thomp- 
son, 38 Philippine 683; The London 
Merchant, 3 Hagg. Adm. 394, 166 Re- 
print 451; The Earl Grey, 3 Hagg. 
Adm. 363, 166 Reprint 440; The Gen- 
eral Palmer, 5 Notes of Cas. 159 
note; The Medora, 5 Notes of Cas. 
156; The Martin Luther, Swab. 287, 
166 Reprint 1141; The Spirit of the 
Age, Swab. 286, 166 Reprint 1141. 
See Holmes v. The Joseph C. Griggs, 
12 F. Cas. No. 6,640, 1 Ben. 81 (where 
the fact that the salving vessel was a 
steam vessel was considered). 


46. Atlas Steamship Co. v. The 
Colon, 4 Fed. 469, 18 Blatchf. 277; 
Ehrman v. The Swiftsure, 4 Fed. 463, 
5 Hughes 228; The Raikes, 1 Hage. 
Adm. 246, 166 Reprint 88; The Santi- 
pore, 1 Spinks 231, 164 Reprint 134. 


[a] Thus it has been held that 
where service is rendered by a 
steamer in the course of its regular 
pursuit in towing and relieving a ves- 
sel under circumstances of no unusu- 
al danger, and without the exercise of 
unusual activity, enterprise, or hero- 
ism, the allowance should be sufficient- 
ly liberal to make everyone concerned 
eager to perform the service with 
promptness and energy, and also to 
encourage the maintenance of steam 
vessels sufficiently powerful to make 
the assistance effective. Ehrman y. 
ae Swiftsure, 4 Fed. 463, 5 Hughes 

47. Brooks v. The William Penn, 4 
F. Cas. No. 1,965, 2 Hughes 144; The 
Otto” Hermann; 33) L. J. Adm. 189; 
The Kingalock, 1 Spinks 263, 164 Re- 
print 153; The J. L. Mayo, 7 New- 


6,916. 


49. See The Magnolia, 253 Fed. 
400; J. M. Guffey Petroleum Co. v. 
eas 211 Fed. 594, 602, 128 CCA 


50. Atlas SS. Co. v. The Colon, 4 
Fed. 469, 18 Blatchf. 277. 
_ 51. See gases supra §§ 116-119; 
infra §§ 124-144, 

52. Ehrman vy. The Swiftsure, 4 
Fed. 463, 5 Hughes 228. 


53. Right of officers and crew of 
public or government vessel to claim 
as salvors see supra § 48. 


54. The Mulhouse, 17 F. Cas. No. 
9,910; The Carrie, [1917] P. 224; The 
Gorliz, 14 Aspin. 282; The F. D. Lam- 
bert, 14 Aspin. 278; The Athamas, 14 


Aspin. 276;.The Domira, 29 T. L. R. 
557 [aff 30 T. L. R. 521]; The Earl of 
Eglinton, Swab. 7, 166 Reprint 989. 


See The Iodine, 3 Notes of Cas. 140. 


[a] Value of such vessel may not 
be considered in a proceeding by the 
officers and crew. The Domira, 29 T. 
i. RR. 55% [afk 30) Tasik. aR b2 ha. 


[b] Ship belonging to Bombay 
government with a hired commander 
and crew was, with respect to the 
provisions of the Merchant Shipping 
Act (1854) § 484, in the same position 
as a queen’s ship with commissioned 
officers. The Woosung, 1 P. D. 260. 


Consideration of risk to salving 
vessel in general see infra § 131. 


Right of government as owner of 
renee. to claim as salvor see supra 


55. The Gorliz, 14 Aspin. 282; The 
Ewell Grove, 3 Hagg. Adm. 209, 166 
Reprint 384. 


[a] Risk of incurring possible dis- 
favor with admiralty may be consid- 
ered in determining the award to the 
commanding officer of a vessel in the 
a The Domira, 30 T. L. 


56. The Mulhouse, 17 F. Cas. No. 
9,910. See The Carrie, [1917] P. 224 
(apparently recognizing rule). 

57. The Carrie, supra; The Gorliz, 
14 Aspin, 282. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 124-127] 


have been awarded in a case involving vessels which 
were wholly independent of each other and the sal- 


vage accidental.®§ 


[§ 125] (5) Number of Salvors.°° 
total award, the number of salvors necessary to per- 
form the services may be considered,®° but not neces- 
sarily the number actually employed.*! 
ployment of an unnecessary number of salvors by 
the person to whom the salvage service is intrusted 
will not increase the total award,®? and it has been 
held that the total may not be increased because of 
the number of salvors, acting in relays.°® 


[§ 126] (6) Salved Property Owned by Govern- 
ment. The fact that both the salved and the salving 
vessels are owned by the United States does not 
necessarily affect the amount of the award.*# 
view has been expressed that in the case of a serv- 
ice In saving government-owned property the award 
should be higher than for services rendered to other 


property. ® 


58. Societa Commerciale Italiana 
de Navigazione v. Maru Nav. Co., 280 
Fed. 334 [mod 271 Fed. 97, and cer- 
tiorari den 259 U. S. 584 mem, 42 SCt 
586 mem, 69 L. ed. 1075 mem]; The 
Trelawney, 4 C. Rob. 228, 165 Re- 
print 592. 


[a] Thus a vessel which was re- 
quired by naval authorities to travel 
under convoy of another owed a mor- 
al, although not a legal, duty to as- 
sist the other in distress, and the 
existence of the moral duty and the 
fact that the services resulted in ben- 
efit to the salving vessel, as well as 
to the other, should be considered in 
determining the amount of the sal- 
vage. Societa Commerciale Italiana 
de Navigazione v. Maru Nav. Co., 280 
Fed. 334 [mod 271 Fed. 97, and cer- 
tiorari den 259 U. S. 584 mem, 42 SCt 
586 mem, 69 L. ed. 1075 mem]. 


Right of vessels sailing in consort 
to claim as salvors see supra § 50. 


59. Apportionment of award 
among salvors see infra §§ 187-197. 


60. The Richmond, 181 Fed. 568; 
es Mt. Washington, 17 F. Cas. No. 
,887. 

Right of several sets of salvors to 
claim as salvors see supra §§ 77-79. 


The Mt. Washington, 17 F. 
Cass eNO. 0,oc0) poandersons ay. “lhe 
Ann Johnson, 21 F. Cas. No. 12,297a. 
Compare The D. M. Hall v. The John 
Land, 7 F. Cas. No. 3,939 (where the 
court said that it was proper to con- 
sider the number who were entitled 
to share in the award); Hand v. The 
Elvira, 11 F: Cas. No. 6,015, Gilp. 360 
(where the court said that the fact 
that the salvors were numerous was 
a circumstance always, and properly, 
considered). 


62). The Albus; 1) Cass No. 148; 
The Ashburton, 2°. Cas: No. 575; 
The Crown, 6 F. Cas. No. 3,450; San- 


derson v. The Ann Johnson, 21 . Cas. 
No. 12,297a; The Blenden- Fal) ied 
Dods. 414, 165 Reprint 1361. 


63. The Athamas, 14 Aspin. 276. 
64. U. S. v. Aslaksen, 281 Fed. 
444, 


Effect of ownership of both ves- 
sels by government as affecting right 
of officers and crew to claim as sal- 
vors see supra § 48. 


65. The Marquis of Huntly, 3 
Hagg. Adm. 246, 166 Reprint 397. 
66. See infra § 157. 


67. Rand v. Lockwood, 16 F. (2d) 
757; The Tordenskjold, 255 Fed. 672, 
167 CCA 48 [mod 253 Fed. 273]; The 
J. Emory Owen, 128 Fed. 996; The 


[56 C. J.—5] 
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[§ 127] (7) Value of Salved Property. 
salvage compensation is not awarded by any fixed 


[56 C.J.] 65 


While 


rate of commission on the value of the salved prop- 


In fixing the 


So the em- 


ereases.*? 


The 


Philah, 19, Cas: No. 11,09ia% The 
Port Hunter, [1910] P. 343, 20 Ann 


Cas 558; The City of Chester, 9 P. 
ee And see, cases passim supra 


68. The West Mount, 277 Fed. 168; 
The Ann C, Stuart, 245 Fed. 679; The 
Baker, 25 Fed. 771, 23 Blatchf. 389; 
Murphy v. The Suliote, 5 Fed. 99, 4 
aeecn 19; The Petunia, 8 Newfoundl. 


69. U. S.—The Blackwall, 10 Wall. 
1, 19 L. ed. 870; The Gerbeviller, 34 
FE. (2d) 825; Huasteca Petroleum Co. 


v. U. S., 27 F. (2d) 734; South Ameri- 
can SS. Co. v./ Atlantic Towing Co., 
22 F. (2d) 16 [mod on other grounds 
19 EB. (2d) 394]; Cooley v. Standard 
Oil Co., 17 F. (2d) 950; Rand v. Lock- 
wood, 16 F. (2d) %757; Savannah 
Sugar Refining Corp. v. Atlantic 
Towing Co., 15 F. (2d) 648; The Nai- 
wa, 3 F. (2d) 381; The Buckhannon, 
284 Fed. 917; The Arakan, 283 Fed. 


861; The Alabama, 280 Fed. 738 [mod 
on other grounds 288 Fed. 170]; The 
Copperfield, 268 Fed. 177; Steamer 


Avalon Co. v. Hubbard SS. Co., 255 
Fed. 854, 167 CCA 182; The Torden- 
skjold, 255 Fed. 672, 167 CCA 48 [mod 
258 Hed. 273]; The St. Charles, 254 
Fed. 509; The Jelling, 253 Fed. 381; 
The Kia Ora, 252 Fed. 507, 164 CCA 
423 [mod 246 Fed. 148]; The Aven- 
ger, 251 Med. 23,°163 CCA 273; The 
Melderskin, 249 Fed. 776; The Ann 
C. Stuart, 245 Fed. 679; The George 
Hawley, 242 Fed. 473, 155 CCA 249; 
The Celtic Chief, 230 Fed. 758, 145 
CCA 63 [mod on other grounds 4 
Hawaii Fed. 299]; The Pleasure Bay, 
226 Fed. 55; The Urko Mendi, 216 
Fed. 427; The Craster Hall, 213 Fed. 
436, 130 CCA. 72; 
Pennsylvania R. Co., 195° Fed. 309; 
The Richmond, 181 Fed. 568; The 
Minnie E. Kelton, 181 Fed. 237; The 
Varzin, 180 Fed. 892 [mod on other 
grounds 185 Fed. 1007, 107 CCA 398]; 
The Peru, 99 Fed. 783; The Boyne, 
98 Fed. 444; The Hudson, 68 Fed. 
936; The Kimberley, 40 Fed. 289; 
The Bessie Whiting, 35 Fed. 79; The 
Nissequogue, 28 Fed. 174; The Alas- 
ka, 23 Fed. 597; The Indiana, 22 Fed. 
925; The Cairnsmore, 20 Fed. 5a Os 
The Egypt, 17 Fed. 359; The Neto, 


15 Fed. 819; Anderson v. The Edam, 
13 Fed. 185; The B. C. Terry, 9 Fed. 
920; The Plymouth Rock, 9 Fed. 413; 


Murphy v. The Suliote, 5 Fed. 99, 4 
Woods 19; Fisher v. The Sybil, 9 
F. Cas. No. 4,824, 5 Hughes 61; Hand 
v. The Elvira, 11 F. Cas. No. 6,015. 


Alaska.—Tozier v. The Islander, 7 
Alaska 120. 


Hawaii.—Inter-Island Steam Navy. 


L’Hommedieu  v. 


erty,°® and the value of such property is only one 
of several matters considered,®* and is not neces- 
sarily the controlling consideration,®® such value is 
a circumstance,®® and frequently, at least, an im- 
portant circumstance,’° to be considered in deter- 
mining the amount of an award. The exact value of 
the salved property has, however, been regarded as 
a minor consideration in computing the award where 
the value is large;*1 or, as sometimes stated, the 
importance of the value diminishes as the value in- 
So the award is not to be increased in 
direct proportion to the increased amount of the 
salved property,’? and the quantum of remuneration 
may not be raised by a consideration of value to an 
amount altogether out of proportion to the services 
actually rendered;** on the other hand, the award 
should not.be lowered by a consideration of value 
to an amount below a fair compensation.”® 


In other 


Co., Ltd. v. The Chiusa Maru, 3 Ha- 
wali Fed. 361; Coady v. 1,200 Barrels 
of Oil, 2 Hawaii 34. 


rime RR ghee v. Pujalte, 34 
Philippine 51 


Eng.—The eka iW IR, 125 Oe 
468; The Kaffir Prince, eee 12 AL PARE 
The Port Hunter, [1910] P. 343, 20 
AnnCas * 558 (per Buckley, L. Ape 
The Emilie Galline, [1903] P. 106: 
The Werra, 12 P. D. 52; The William 
Beckford, 3 C. Rob. 356, 165 Reprint 
492; The Aquila, 1 C. Rob. 87, 165 
Reprint 87; The Industry, 3 Hagg. 
Adm, 203; 166 Reprint 381; The Hec- 
tor, 3 Hagg. Adm. 90, 166 Reprint 
Boo Papayanni v. Hocquard, 4 
Moore P. C. N. S. 104, 16 Reprint 252; 
The Earl of Eglinton, Swab. 7, 166 
Wea as 989. 


Ga. DRperurs v. The Otter, 18 
B. *, 
Nite eee v. The Gas- 
pesia, 8 Newfoundl. 290; The Severn, 
6 Newfoundl. 103. 


And see cases passim supra § 116. 


[a] Assistance to steamboats 
which carry passengers and mail and 
which have a comparatively high 
earning capacity has been regarded 
as calling for a comparatively high 
award. The London Merchant, 3 
Hage. Adm. 394, 166 Reprint 451; 
The Ardincaple, 3 Hagg. Adm. 151, 
166 Reprint 362. : 


70. The Devonian, 
The, City .of Chester; 9 PD 7D.) Fs2; 
Vermont SS. Co., Ltd. v. The Abby 
Palmer, 8 Can. Exch. 446; The Petu- 
nia, 8 Newfoundl. 325. And see cases 
supra note 69. 


150 Fed. 831; 


7I%. The Gambetta, 74 Fed. 259, 20 
CCA 417; The Rita, 62 Fed. 764, 10 
CCA 629; Compagnie Commerciale ge 


Transport a Vapeur Francaise  v. 
Charente SS. Co., 60 Fed. 921, 9 CCA 


292. 

72. (The ‘Philah, 19 sha Cas No: 
11,091a. 

73. The Devonian, 150 Fed. 831. 


74. Pope v. The Sapphire, 19 F. 
Cas. No. 11,276; The Amerique, L. R. 
6 P. C. 468; The Port Hunter, [1910] 
Be 343, 520 "AnnCas 558; The United 
Kingdom y. The Syrian, 14 L. T. Rep. 
N. S. 833. 


{a] However great the value, the 
salvage is to be simply an adequate 
remuneration, The Philah, 19 F. Cas. 
No. 11,091a. 


75. The Elkridge, 24 F. (2d) 147 
[mod on other grounds 30 F. (2d) 
618]. 


66 [56 C.J.] 
words, the court will in general make a relatively 
low award where the value of the property is great, 
and a relatively high award where the value is 
small?® for the reason that in the case of property 
of small value a small proportion would not hold 
out a sufficient consideration, where as in cases of 
considerable value a smaller proportion would afford 
adequate compensation.** 


Relative values of property lost and saved is a 
circumstance to be considered,’* and an increased 
relative success in this regard tends to a relatively 
increased award,*® while a decreased relative suc- 
cess tends to a relatively decreased award.*° 


Degree of danger and possible loss. The question 
of peril to the salved property®! is to be considered 
in connection with the value of such property,** and 
where the danger of loss was comparatively slight 
and the probability of assistanee from various ves- 
sels existed, the value of the property salved was 
not regarded as of great importance.**  ° 

In a case of life salvage’ the fact that the value 
of the salved vessel and cargo was great was not 
given any particular weight,*® although considera- 
tion has, it would seem, sometimes been given to 
the value of the salved property.*® 


[§ 128] (8) Value of Salving Vessel and Appa- 
ratus, and Cargo and Freight of Such Vessel.°’ The 
value of property used by the salvor in the salvage 
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[§§ 127-129 


operation,®® including the value of the salving ves- 
sel,8® is to be considered, and a relatively higher 
value tends to the allowance of a relatively higher 
award.®° The value of the salving vessel is, how- 
ever, merely one of the elements to be considered,°* 
is not always a relatively important element,°? and 
may not be made the basis of an award in excess of 
that warranted by the value of the salved property.®* 
The degree of risk to which the salving vessel was 
exposed®* is considered in connection with the value 
of the vessel®® and may affect the weight to be given 
to such value.°® 


Cargo and freight.°7 In the absence of statute 
affecting the matter, the value of the cargo on the 
salving vessel,?® and the freight at risk,®® may be 
considered. In view, however, of the provision of 
the Harter Act that if the owner of a vessel shall 
exercise due diligence to make the vessel in all re- 
spects seaworthy and properly manned, equipped, 
and supplied at the beginning of the voyage, neither 
the vessel nor her owner, agent, or charterer shall 
be responsible for damages or loss resulting from 
saving or attempting to save, life or property at 
sea, ‘or from any deviation in rendering such serv- 
ice,t the view has been taken that the value of the 
cargo” and freight? of the salving vessel is not to be 
considered in making up the award. 


[§ 129] (9) Danger to Salved Property and Ap- 
prehension of Danger. While the condition and 


76. Robertson v. The Wellington, , Type or character of salving vessel ] pense. The Sever f 
pa ne Jy Bell v. The ao 3 as on eee in general see |103. , SSeS tN eae 
as. o. 1,245, 2 Pet. Adm. 278; e supra 120-122. ~ 
Philah, 19 F. Cas. No. 11,091a; Smith | Value of government vessel as affect- He ED eee oe _C- Sere st peteoGn 
v. The Joseph Stewart, 22.F. Cas. ing award to officers and crew see z ED TG ecs eat. 
No. 13,070, Crabbe 218; Tyson v.| supra § 123. ‘ 92. The Devonian, supra; Sturgis 


Prior, 244 #) Cas. (No. 14,319, 1.Gall. 
133; The Blenden-Hall, 1 Dods. 414, 
165 Reprint 1361; The Salacia, 2 
Hagg. Adm. 262, 166 Reprint 240; 
The Vesta, 2 Hagg. Adm. 189, 166 
Reprint 214; The James Dixon, 2 L. 
T. Rep. N. S. 696. And see cases in- 
fra § 157 note 2. 


77. See infra § 157. 

78. The Shreveport, 42 F. (2d) 524; 
The Naiwa, 3 F. (2d) 381; The Kia 
Ora, 246 Fed. 143 [mod on other 


grounds 252 Fed. 507, 164 CCA 423]; 
The Kimberley, 40 Fed. 289; The 
Sandringham, 10 Fed. 556, 5 Hughes 
316. 


79. The Minnie E. Kelton, 181 Fed. 
237; The Kimberley, 40 Fed. 289; The 
Sandringham, 10 Fed. 556, 5 Hughes 


316; The Isaac Allerton, 13 F. Cas. 
No. 7,088; Peacon v. The Amazon, 19 
HeaG@nssNow LO.87i:: The Philah, 19 
PeeCass No, LL 09la: 

80. The Minnie FE. Kelton, 181 
Fed. 237; The Kimberley, 40 Fed. 
289; The Isaac Allerton, 13 F. Cas. 
No. 7,088; The’Philah, 19 F. Cas. No. 
11,091a. 

81. Peril to salved property as 


element to be considered in general 
see infra § 129. 


82. Inter-Island Steam Nav. Co., 
Ltd. v. The Chiusa Maru, 3 Hawaii 
Fed. 361. 


83. Bowley v. Goddard, 3 F. Cas. 
No. 1,736, 1 Lowell 154. 


84. Saving life as salvage service 
in general see supra §§ 26-28. 


85. The Suevic, [1908] P. 154. 

86. The Coromandel, Swab. 205, 
166 Reprint 1097. 

87. Cross references: 


Loss of time and earnings see infra [ 


§ 144. 


88. The Blackwall, 
S23) a 19 SE sed! (870s “Thea Nazwa, 3 
ER. (2d) 381; The Arakan, 2838 Fed. 
861; The Tordenskjold, 255 Fed. 672, 
167 CCA 48 [mod 253 Fed. 273]; The 
Jefferson, 181 Fed. 416; Coady v. 
1,200 Barrels of Oil, 2 Hawaii 34. 
And see cases passim supra § 116. 


89. The Gerbeviller, 34 F. (2d) 
825; Cooley v. Standard Oil Co., 17 
F. (2d) 950; Savannah Sugar Refin- 
ing Corp. v. Atlantic Towing Co., 15 
EF. (2d) 648; The Anahuac, 295 Fed. 
3846 [aff sub nom. U. 8S. v. Centre 
Wharf Towboat Co., 3 F. (2d) 250]; 
The Richmond, 282 Fed. 318; The 
Alabama, 280 Fed. 738 [mod on other 
grounds 288 Fed. 170]; The Copper- 
field, 268 Fed. 77; Steamer Avalon Co. 
v. Hubbard SS. Co., 255 Fed. 854, 167 


LOD Walls iCUE 


CCA 182; The Kia, Ora, 252. Fed. 507, 
164 CCA 423; The Ann C. Stuart, 245 
Fed. 679; The George Hawley, 242 


Fed. 478, 155 CCA 249; The Celtic 
Chief, 230 Fed. 753, 145 CCA 63 [mod 
4 Hawaii Fed. 299]; The Neshaminy, 
228 Fed. 285, 142 CCA 577; The Mary- 


land, 190 Fed. 641; The Jefferson, 
181 Fed. 416; The Minnie E. Kelton, 
181 Fed. 237; The Breza, 124 Fed. 


659; Robertson v. The Wellington, 52 
Fed. 605; The Alaska, 23 Fed. 597; 
The Port Hunter, [1910] P. 348, 354, 
20 AnnCas 558 (per Buckley, L. J.); 
The Otto Hermann, 33 L. J. Adm. 189; 
The Petunia, 8 Newfoundl. 325; The 
Severn, 6 Newfoundl. 103. 

90. The Indian, 159 Fed. 20, 86 
CCA 210; Luckenbach v. Scows 3 
and 16, 50 Fed. 570; The City of 
Chester, 9 P. D. 182 (per Lindley, 
Ss. J.)3 The Otto) Hermann, 333 i: 
J. P. M. & Adm. 189; The Severn, 
6 Newfoundl. 103. And see cases su- 
pra notes 88, 89. 

[a] Where costly machinery is 
successfully and necessarily used for 
the attainment of an end, the own- 
ers are entitled to a liberal recom- 


v. The Joseph Johnson, 23 F. Cas. 
No. 13,576, 19 HowPr (N. Y.) 229. 


93. The Jelling, 253 Fed. 381. 
Value of salved property as ele- 


ment to be considered in general see 
Supra 8. lev 


94. Consideration of risk or dan- 
ger to salving vessel in general see 
infra § 131. ar 

95.- The Urko Mendi, 216 Fed. 427; 
The Craster Hall, 213 Fed. 436, 130 
CCA 72; Inter-Island Steam Nav. 
Co., Ltd. v. The Chiusa Maru, 3 Ha- 
wali Fed. 361; The Harl Grey, 3 
Hagg. Adm, 363, 166 Reprint 440. 


96. The Celtic Chief, 230 Fed. 753, 
145 CCA 63 [mod 4 Hawaii Fed. 299]. 


[a] Where risk was slight, 
great effect should 
such value. The Celtic Chief, 230 
Fed. 7538, 145 CCA 63 [mod 4 Ha-= 
waii Fed. 299]. 

97. Right of cargo owner to claim 
as salvor see supra § 57. 


98. The Alaska, 23 Fed. 597. 
99. The Melderskin, 249 Fed. 776. 


Le Act’ “BMebr. 13) 2280s =vetss 
Stivat Dy 445 co 205). $93 USCAN iE 
46° § 192. 


2. The BHreza, 124 Fed. 659; 
Alaska, 75 Fed. 4380; The Chinese 
Prince, 61 Fed. 697. See The Flor- 
ence, 65 Fed. 248 [aff 71 Fed. 527, 
18 CCA 240] (ess consideration than 
formerly is now to be given to the 
value of the cargo of the salving 


too 
not be given to 


The 


vessel). 
3. The Ereza, 124 Fed. 659. 


4. Cross references: 

Body of water on which service ren- 
dered see supra § 118. 

Danger or peril as element of sal- 
vage service see Supra § 5. 

Peril of persons on salved vessel see 
infra § 1391 


For later cases, developments anid changes in the law see Annotations, same title and section number. 


§ 129] 


situation of the salved property, in respect of ex- 
posure to peril or danger of loss or destruction, con- 
stitute merely one of several circumstances to be 
considered in connection with all other material cir- 
cumstances in determining the amount of the award,° 
they should be given consideration,® in connection 
with the value of the salved property,’ and may, of 
course, constitute an important circumstance ;° 
fact in some cases they have been regarded as the 
So, therefore, other 
things being equal, the total award should vary with 
The position of peril in 
which the salved vessel was at the time when she 
finally was reseued may, however, be disregarded 
where it appears that she would not have been in 
such position if the salving vessel had acted with due 


most important cireumstance.® 


the extent of this danger.?° 


promptness.11 


Presence or absence of other assistance. 
mating the degree of danger, the presence or absence 


5. Steamer Avalon Co. v. Hubbard 
SH25CO...255, Med. 854, 167.CCA 182; 
The J. Emory Owen, 128 Fed. 996. 
And see cases infra notes 6-9. 


6. U. S—The Blackwall, 10 Wall. 
Ieeto ved. 8705, Cuyamel rut, Co, 
Vv. Bostrom, 19 Rp. (2d) 10 [mod on 
other gr ounds sub nom, The Nicarao, 
15 F. (2d) 73, and certiorari den 275 
U. S. 544 mem, 48 SCt 83 mem, 72 
L. ed. 417 mem]; Cooley v. Stand- 
ard Oil, Co. Sion a), (950: De 
Aldamiz v. Skogland, aie (2a) 873; 
Savannah Sugar Refining Corp. V. 
Atlantic Towing Co., 15 F. (2d) 648; 
The Florence Luckenbach, eed ys (2d) 
1008; Atlantic Refining Go. v. Mer- 
ritt, etc., Derrick, etc., Co., 300 Fed. 
901 [certiorari den 266 U.S. 621 mem, 
45 SCt 100 mem, 69 L. ed. 472 mem]; 
The Buckhannon, 284 Fed. 917; The 
Arakan, 283 Fed. 861; The Alabama, 
280 Fed. 738 [mod on other grounds 


Voom edd lee ULe oy v.eevibes, (279 
Fed. 267; The Progressive, 275 Fed. 
360; Potter v. Payne, 269 Fed. 470; 


The Copperfield, 268 Fed. 77; The 
Noelle, 263 Fed. 590; Steamer Avalon 
Co. v. Hubbard SS. Co., 255 Fed. 854, 


167 CCA 182; The Portugal, 253 Fed. 
264; The Kia Ora, 252 Fed. 507, 164 
CCA 423 [mod 246 Fed. 143]; The 
Ann. C. Stuart, 245 Fed. 679; The 
George Hawley, 242 Fed. 473, 155 
CCA 249; The Celtic Chief, 230 Fed. 
753,145 CCA 63--[miod’ on other 
grounds 4 Hawaii Fed. 299]; The 


Neshaminy, 228 Fed. 285, 142 CCA 
Dia tT he Violet Blossom, 216 Fed. 
379; The Adelaide T. Carlton, 215 
Fed. 932; The Craster Hall, 213 Fed. 
436, 130 "CCA 72; The Saxoleine, 210 
Fed, 683; The Fair Oaks, 205 Fed. 
192; The Maryland, 190 Fed. 641; 
Howe v. New York, 184 Fed. 478; 
The Richmond, 181 Fed. 568; The 
Jefferson, 181 Fed. 416; The Varzin, 
180 Fed. 892 [mod on other grounds 
85 Fed. 1007, 107 CCA 398]; The 
J. Emory Owen, 128 Fed. 996; The 
Boyne, 98 Fed. 444; The Kaaterskill, 
48 Fed. 701; The Alaska, 23 Fed. 
597; Anderson v. The Edam, 13 Fed. 
135; The Plymouth Rock, 9 Fed. 413; 
The Bolivar v. The Chalmette, 3 F. 
Cas. No. 1,611, 1 Woods 397; Blagg 
v. The E. M. Bicknell, 3 F. Cas. No. 
1,476; Fisher v. The Sybil, OE. (Cas: 
No. 4, 824, 5 Hughes 61; Hand v. The 
Plvira, 11°F, Cas. No. 6,015, Gilp. 
60; The Kristrel, 14 F. Cas. No. 
i; 935; The Marathon, 16 F. Cas. No. 
9/058; Sturgis v. The Joseph John- 
‘son, 93 F. Cas. No. 13,576, 19 How 
Pr (N. Ve 229; Alaska Exploration 
(COG aie, AWE ISS, 44 Ct. Cl. 392. See 
The High Cliff, 271 Fed. 202. 


Alaska.—Tozier v. The Islander, 7 
Alaska 120. 


Hawaii.—Inter-Island Steam Nav. 
Co, v. The Halcyon, 4 Hawaii Fed. 
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in 
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of other assistance,!* or of other probable assist- 
ance,'® is to be taken into consideration, the actual 
or probable availability .of other assistance tending 
to decrease,!* and the absence of. such assistance 
tending to increase,1® the amount of the award; 
the importance which attaches to the presence or 
absence of other assistance varies with the cireum- 
stances of each case.1® 
that the vessel in distress was equipped with, and 
was able to communicate with other vessel by means 
of, radio apparatus has been regarded as tending 
toward a reduced award.1? 


Subsequent or contingent perils. 
to the existence and imminence of danger is to be 
determined, not in the light of subsequent events, 
but in the light of facts and circumstances known to 


and 


In this connection the fact 


The question as 


the persons involved in the salvage operations at the 


In esti- 


640 [mod on other grounds sub nom. 
239 Fed. 840, 152 CCA 626]; Inter- 
Island Steam Nav. Co; sutdasv., Bhe 
Chiusa Maru, 3 Hawaii Fed. 361. 

Philippine.—Wallace v. Pujalte, 34 
Philippine 511. 


Eng.—The Port Hunter, [1910] P. 


348, 20 AnnCas 558; The Emilie 
Galline, [1903] P. 106; The Margue- 
rite Molinos, [1903] P. 160; The 


Rambler v. The Kotka, [1917] 2 Ir. 
406; The Ewell Grove, 3 Hagg. Adm. 
209, 166 Reprint 384; The United 
Kingdom v. The Syrian, 14 L. T. Rep. 
Naiseessae Phe Rosalie, 1 Spink 188, 
164 Reprint 109; The Barl of Belin- 
ton, Swab. 7, ee Reprint 989; The 
Domira, 29 TT. De aca ManyG A Weeds ois hs 
Lin eS oils 


Newfoundl.—The Petunia, 8 New- 
foundl. 325; Bowring Vv. The 
Gaspesia, 8 Newfoundl. 290; The 


Severn, 6 Newfoundl. 103. 

And see cases passim supra § 116. 

[a] Danger from mines has been 
considered. The Athanamas, 14 
Aspin. 276. 

{[b] Danger to cargo on stranded 
vessel. The danger to a _ stranded 
vessel may measure the danger to 
the cargo on such vessel. The South 
Seas, 35 F. (2d) 52. 


[c] What law governs.—The fact 
that under the law of the country 
to which the salved vessel belongs 
the peril from which it was rescued 
is not a consideration except in the 
case of the rescue of a derelict does 
not prevent the consideration of such 
peril by the courts of the United 
States, especially where by the laws 
of the country to which the salving 
vessel belongs, such peril is consid- 
ered. Anderson v. The Edam, 13 Fed. 
Lo: 

7. See supra § 127. 

8. The Gerbeviller, 34 F. (2d) 825; 
The Kia Ora, 252 Fed. 507, 164 CCA 
423 [mod 246 Fed. 143]; The Port 
Hunter, [1910] P. 348, 20 AnnCas 558; 
The Thomas Felden, 32 L. J. P. M. 
& Adm. 61.. And see cases supra 
note 6. 


9. The Carondelet, 36 Fed. 714; 
The Mount Washington, 17 F. Cas. 
No. 9,887; The Chetah, L. R. 2 P. 
C. 205; The Athamas, 14 Aspin. 276. 


10. The Hallfried, 278 Fed. 536 
[aff sub nom. The Thorvald Halvor- 
sen, 281 Fed. 506]; The George 
Hawley, 242 Fed. 473, 155 CCA’ 249; 
The Henry Maurer, 215 Fed. 238; The 
Saxoleine, 210 Fed. 683; The Edith 
L.. Allen, 129 Fed. 209, 68 CCA 367 
[rev 122 Fed. 729]; The Apache, 124 
Fed. 905; The Chinese Prince, 61 Fed. 
697; The Benison, 36 Fed. 793; The 
Carondelet, 36 Fed. 714; The Bessie 
Whiting, 35 Fed. 79; The New York, 


time of such operations,!® and subsequent storms,?® 
or other contingent events,?° which might have in- 


34 Fed. 922; 
Fed. 215; 
Bea Cais: 


The Fannie Brown, 30 
The Mount Washington, 17 
No. 9,887; The Emilie 
Galline, [1903] P. 106; The Salacia, 
2 Hage. Adm. 262, 166 Reprint 240; 
Canadian Pacific Nav. Co. v. The C. 
EF. Sargent, 3 Can. Exch. 332. 


11. The Haleyon, 239 Fed. 840, 152 
CCA 626 [mod 4 Hawaii Fed. 6461. 


12. The South Seas, 35 F. (2d) 52; 
The Gerbeviller, 34 F. (2d) 825; Cuy- 
amel Fruit Co. v. Bostrom, 19 F. (2d) 
10 [mod on other grounds The Nica- 
rao, 15 F. (2d) 73, and certiorari den 
275 U. S. 544 mem, 48 SCt 83 mem, 
72 L. ed. 417 mem]; De Aldamiz v. 
Skogland, 17 F. (2d) 873; The Santa 
Barbara, 299 Fed. 152 [mod 284 Fed. 
3865]; The City of Portland, 298 Fed. 
27; The John J. Howlett, 256 Fed. 
97s The) Kaiay Ora, 252 Fed. 507, 164 
CCA 423 [mod 246 Fed. 143]; The 
Livietta, 242 Fed. 195, 155 CCA 35 
The Peru, 99 Fed. 783; The Boyne, 
98 Fed. 444; The Roman Prince, 88 
Fed. 336; The .Monticello, 81 Fed. 
Pa ta 3 The O. C. Hanchett, 76 Fed. 1003, 
22 CCA 678; The Holland, 44 Fed. 
362; The Bay of Naples, 44 Fed. 90; 
The Marie, 39 Fed. 501; The New 
York, 34 Fed. 922; The Indiana, 22 
Fed. 925; The Plymouth Rock, 9 Fed. 
413; The Werra, 12 P. D. 52. See 
Holmes v. The Joseph Cc. Griggs, 12 
F. Cas. No. 6,640, 1 Ben. 81. 


13. Steamer Avalon Co. v. Hubbard 
SS. Co.,\255 Fed. 854, 167 CCA 182; 
Howe v. New York, 184 Fed. 478; The 
Richmond, 181 Fed. 568; Barn Line 
SS. Co.’ v. U. S:, 170 Fed: 834° “The 
Devonian, 150 Fed. 831; The Severn, 
6 Newfoundl. 103. See The Evolu- 
tion, 199 Fed. 514. 


14. The City of Portland, 298 Fed. 
27; The Magnetic, 293 Fed. 94; The 
Professor Koch, 260 Fed. 969; Park 
v. Direct Nav. Co., 252 Fed. 837; The 
Chinese Prince, 61 Fed. 697; The New 
York, 34 Fed. 922. And see cases su- 
pra notes 12, 13. 


15. De Aldamiz v. Skogland, 17 F. 
(2d) 8738; The Boyne, 98 Fed. 444. 
And see cases supra notes 12, 13. 

16. The New York, 34 Fed.. 922. 

17. The Manchester Brigade, 276 
Fed. 410. 

18. The Alabama, 280 Fed. 738 
(mod on other grounds 288 Fed. 170]; 
L’Hommedieu vy. Pennsylvania R. Co., 


195 Fed. 309. And see cases supra § 
113 notes 46, 47. 
19; The Hmutous; 8° oi) Cass" No: 


4,480, 1 Sumn. 207; The Saragossa, 
21 EY Cas. No. 123335, 1 Ben. 553. 


20. The Emulous, 8 F. Cas. 
4,480, 1 Sumn. 207. 


No, 
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creased the peril but which were neither foreseen 
nor, acted on, or which did not actually affect the 
place where the salvage service was rendered,*+ do 
not constitute a material ground for increasing the 
award. There is, however, authority for the view 
that, where storms may be anticipated at the place 
where the salvage service is rendered, the possibility 
of such storms may be considered,** as may a narrow 
escape from a subsequent storm by means of the 
foresight, skill, and expertness of salvors;?* but 
the view is also taken that subsequent perils which 
were anticipated may be considered only for the 
purpose of showing the promptitude of the assist- 
ance, and the activity and sound judgment with 
which the operation was conducted.** 


Apprehension of danger. Apprehension of danger 
on the part of those originally in charge of the salved 
property should be considered in determining the 
amount of the award.?° 


[§ 130] (10) Difficulties and Risks of Service, 
Manner of Performance, and Conduct of Salvors?°— 


SALVAGE 


[§§ 129-130 


(a) In General. In estimating the value of salvage 
services, circumstances, among others, to be consid- 
ered by the court are the manner in which the serv- 
ices of the salvors were performed.** Thus the de- 
gree of promptitude,?* energy,”° enterprise,*° 
skill,?1 and efficiency®? displayed are considered, as 
are also the spirit in which the service was per- 
formed,**® and the gallantry or courage displayed or 
required.?4 The degree of difficulty of the service*® 
and the hardship endured*® also enter into the de- 
termination of the amount. So the degree of fore- 
thought, skill, and discernment with which a vessel 
is brought to a place of safety after her rescue from 
her first position is considered.** In applying the 
foregoing rules it has been laid down expressly or by 
inference that where the need of salvage service is 
imminent, and the salvors are prompt and effective 
in giving their best efforts, a liberal reward should 
be made,*® and that extraordinary energy of a 
salvor,®® the fact that the salvor adopted a liberal 
course of conduct and repressed any desire or ten- 
dency to act in a mercenary or avaricious spirit,*° 


21.. The South Seas, 35 F. (2d) 52.1260 Bed. 969; The St. Peat tah hen ae ciiners Prince, 61 tee: 
r i ela RF | Fed. 509; The Kia Ora, 252 Fed. 7, | 697; he akcer;, dian eds sila 
(a3 8730 Tha ig Ore 322 Wed, 507, | 164 CCA'423 [mod 246 Fed. 143]; The| Blatchf. 389; Inter-Island Steam Nav. 


164 CCA 423 [mod 246 Fed. 143]; The 


Haleyon, 239 Fed. 840, 152 CCA 626; 
The Neshaminy, 228 Fed. 285, 142 CCA 


Co., Ltd. v.. The Chiusa. Maru; 3: Ha 
waii Fed. 361. 


St. Paul, 82 Fed. 104 [aff 86 Fed. 340, 
30 CCA 70]. See The Daniel Stein- 
man, 6 Newfoundl. 429. 


23. The Sandringham, 10 Fed. 556, 
5 Hughes 316. See Alaska Explora- 
PORT OOnay Us vs 44 Ct. 0Cl, 392) The 
Earl of Eglinton, Swab. 7, 166 Reprint 
989 (in both cases an award was 
made). 

24. The Emulous, 8 F. Cas. No. 
4,480, 1 Sumn. 207; The Saragossa, 21 
EH Cas, NO. L2,330, 1b Ben. 553; 


25. The Cornell, 15 BF. (2d) 375. 


26. Type or character of salving 
vessel as affecting award see supra 
§§ 120-122. 


27. The Buckhannon, 284 Fed. 917; 
The Chetah, L. R. 2 P. C. 205. And 
see cases passim supra § 116. 


28. The Blackwall, 10 Wall. (U. 
S.) 1, 19 L. ed. 870; Cooley v. Stand- 
ard Oil Co., 17 KF. (2d) 950; The Ala- 
bama, 280 Fed. 738 [mod on other 
grounds 288 Fed. 170]; The Professor 
Koch, 260 Fed. 969; The St. Charles, 
254 Fed. 509; The Halcyon, 239 Fed. 
840, 152 CCA 626; The Neshaminy, 
228 Fed. 285, 142 CCA 577; The Pleas- 
ure Bay, 226 Fed. 55; The Urko Men- 
di, 216 Fed. 427; The Henry Maurer, 
215 Fed. 238; The Maryland, 190 Fed. 
641; The Devonian, 150 Fed. 881; The 
Bessie Whiting, 35 Fed. 79; The Bak- 
er, 25 Fed. 771, 23 Blatchf. 389; The 
Alaska, 23 Fed. 597; The Annie Hen- 
derson, 17 Fed. 550; Holmes y. The 
Joseph C. Griggs, 12 F. Cas. No. 6,640, 
11 Ben. $1; The Howard, 12 FE. Cas: 
No. 6,752a; Inter-Island Steam Nav. 
Co., Ltd. v. The Chiusa Maru, 3 Ha- 
waii Fed. 361; The J. L. Mayo, 7 New- 


foundl. 30. And see cases passim su- 
pra. § 116. 
29. The Blackwall, 10 Wall. (U. S.) 


1, 19 L. ed. 870; The Neshaminy, 228 
Fed. 285, 142 CCA 577; The Devonian, 
150 Fed. 831; The Baker, 25 Fed. 771, 
23 Blatchf. 385; The Marathon, 16 F. 
Cas. No. 9,058; Coady v. 1,200 Barrels 
of Oil, 2 Hawaii 34. And see cases 
passim supra § 116. 

Want of energy see.infra § 135. 

30. The Jefferson, 181 Fed. 416; 
Canadian Pacific Nav. Co. v. The C. F. 
Sargent, 3 Can. Exch. 332. 


31. U. S.—The Blackwall, 10 Wall. 
1, 19 L. ed. 870; The Professor Koch, 


577; The Craster Hall, 213 Fed. 436, 
130 CCA 72; The Fair Oaks, 205 Fed. 
192; The Jefferson, 181 Fed. 416; ‘The 
Apache, 124 Fed. 905; The Henry 
Steers, Jr., 110 Fed. 576; The Baker, 
2beHedh Tid, 23 Blateht. 389. DRhe Bai: 
Terry, 9 Fed. 920; Fisher v. The Sy- 
bil, 9 F. Cas. No. 4,824, 5 Hughes 61; 
Holmes v. The Joseph C. Griggs, 12 
EF. Cas. No. 6,640, 1 Ben. 81; The Mar- 
athon, 16 #. Cas. No. 9,058. 


Hawaii.—Inter-Island Steam Navy. 
Coy, Litdeava wine OhiusasViarules sha 
wali Fed. 361; Hart v. Seven Cases of 
Specie, 2 Hawaii 175; Coady v. 1,200 
Barrels of Oil, 2 Hawaii 34. 


Eng.—The Chetah, L. R. 2 P. C. 205; 


The Domira, 29 T. L. R. 557 [aff 30 
Deelas Ev. oz lil. 


Can.—Canadian Pacific Nav. Co. v. 
The C. EF. Sargent, 3 Can. Exch. 3382. 

B. C.—The Andrew Kelly v. The 
Commodore, 27 B. C. 489; Dunsmuir 
vy. The Otter, 18 B. C. 435. 

And see cases passim supra § 116. 

Want of skill see infra § 135. 

32. Cooley v. Standard Oil Co., 17 
F. (2d) 950; The Buckhannon, 284 
Fed. 917; The Alabama, 280 Fed. 738 
[mod on other grounds 288 Fed. 170]; 


The Urko Mendi, 216 Fed. 427; The 
Maryland, 190 Fed. 641; Luckenbach 
v. Scows 38 and 16, 50 Fed. 570; The 


Domira,, 29) 0. Eee: 
R. 521). 

[a] Where steamer was offered 
salvors free of charge, they could not 
found a claim for increased compen- 
sation on its acceptance and use on 
the theory that they had exercised 
foresight in the matter. The Ida L. 
SOMES, 12 F. Cas. No. 6,999, 1 Low- 
ell 2. : 


33. The Edilio, 246 Fed. 470; The 
Craster Hall, 213 Fed. 436, 130 CCA 
72; The Maryland, 190 Fed. 641; The 
I. W. Nicholas, 147 Fed. 793; The 
Baker, 25 Fed. 771, 23 Blatchf. 389; 
The Alaska, 23 Fed. 597; Bearse v. 
Three Hundred and Forty Pigs of 
Copper, 2) HH. Cas, No: 1,193.) 1 Story 
314; Blagg v. The HE. M. Bicknell, 3 F. 
Cas. No. 1,476; Hart v. Seven Cases 
of Specie, 2 Hawaii 175. 


Mercenary or avaricious conduct 
see infra § 135. 


So, hathesO. Ose, 


And see cases passim 
supra § 116. 

35. The Olockson, 281 Fed. 690; 
The Western Pride, 274 Fed. 920; The 
Copperfield, 268 Fed. 77; The No. 92, 
252 Fed. 117, 164 CCA 229; The George 
W. Elzey, 250 Fed. 602, 162 CCA 618 
[rev on other grounds 242 Fed. 318]; 
The Melderskin, 249 Fed. 776; The 
Indian, 159 Fed. 20, 86 CCA 210; The 
Apache, 124 Fed. 905; The St. Paul, 
82 Fed. 104 [aff 86 Fed. 340, 30 CCA 
70]; Luckenbach v. Scows 8 and 16, 
50 Fed.570; The Baker, 25 Med. 771i, 
23 Blatchf. 389; The Annie Hender- 
son, lo Med. «550%. They By Ci Derryen9 
Fed. 920; The Plymouth Rock, 9 Fed. 
413; Blagg v. The E. M. Bicknell, 3 
F. Cas. No. 1,476, 1 Bond 270; McGin- 
nis. ve The .Pontiae.; 165k (CacseNes 
8,801, 5 McLean 359, Newb. Adm. 130; 
Tozier v. The Islander, 7 Alaska 120; 
Coady v. 1,200 Barrels of Oil, 2 Ha- 
wali 34. See The City of Seattle, 1 
Alaska 471 (where the court said that 
if the only vessel available is a small 
tug or ferryboat, and the property 
salved is very valuable and difficult 
to manage by the inadequate power, 


the services of such small tug or fer- 


ryboat are more worthy than if it had 
pee a larger boat with greater pow- 
er). 

36. The Tordenskjold, 255 Fed. 
672, 167 CCA 48 [mod 253 Fed. 273]; 
The Baker, 25 Fed. 771, 23 Blatcht: 
889; Blagg v. The E. M. Bicknell, 
3. ES Cas. No. D476" 1 “Bondi ies 
Hart v. Seven Cases of Specie, 2 Ha- 
vel 175. And see cases supra note 

37. The Minnie 
Fed. 237. 


38. The J. Emory Owen, 128 Fed. 
996; Merritt v. The St. Paul, 82 Fed. 
104 [aff 86 Fed. 340, 30 CCA 70]; 
The Howard, 12 F. Cas. No. 6,752a; 
The Isaac Allerton, 13 F. Cas. No. 
7,088; The John & Albert, 13 F. Cas. 
No. 7,333; Roberts v. The St. James, 
20 F. Cas. No. 11,914. And see cases 
passim this section. 


39. The D. M.-Hall v. 
Mandya, Mw Casa iNows. Jeo. 
Want of energy see infra § 135. 


40. The Howard, 12 F. Cas. No. 
6,752a. 


Mercenary or avaricious conduct 
see infra § 135. 


E. Kelton, 181 


The John 


For later cases, developments and changes in the law see Annotations, same title and section number, 


’ 


§§ 180-131] 


or the fact that he acted with courage and bravery 
or gallantry*! tends to inerease the amount of the 


award. 


[§ 1381] (b) Dangers or Risks of Service—aa. To 
Salvors or Property Used in Salvage Service. 
it is not necessary that either the salvors personally 
or the property used in the salvage operation should 
be exposed to any risk in order that the service 
should be regarded as a salvage service,*? the degree 
of danger or risk involved in the salvage operation,** 
ineluding the degree of personal risk or danger in- 
eurred by the salvors,!# as well as the degree of risk 
to which the property used by the 


41. The F. Q. Barstow, 257 Fed. 
793; The George W. Eilzey, 250 Fed. 
602, 162 CCA 618 [rev on other 
grounds 242 Fed. 318]; The Rock- 
land, etc., Lime Co. No. 1, 175 Fed. 
524; The Emulous, 8 F. Cas. No. 
4,480, 1. Sumn. 207; The Howard, 12 
F. Cas. No. 6,752a; Alaska Explora- 
HMonwICoyeyv.. Ws 38.044 Ct. Cl; “392° 
Coady v. 1,200 Barrels of Olle 2) Hia= 
yell 34. And see cases supra note 


42. See supra § 7. 

43. In re Atlantic Gulf, ete., SS. 
Co., 43 F. (2d) 721; The Independ- 
ent, 14 F. (2d) 115; The Magnetic, 


293 Fed. 94; The Thorvald Halvor- 
sen, 281 Fed. 506; The Manchester 
Brigade, 276 Fed. 410; The Calcium, 
218 Fed. 267; The Saxoleine, 210 Fed. 
683; The Minnie EH. Kelton, 181 Fed. 
237; The Rockland, etc., Lime Co 
Novel) 75 --Wed. 5245. /Ther Apache, 
124 Fed. 905; The Sandringham, 10 
Fed. 556, 5 Hughes 316; Fisher v. 
The Sybil, 9 F. Cas.-No. 4,824, 5 
Hughes 61; Western Transp. Co. v. 
The Great Western, 29 F. Cas. No. 
17,443, 4 WestLMonth 281; The Kaf- 
ire Prince fi 97 OP. 265) ‘Canadian: 
Pacific Nav. Co. v. The C. F. Sargent, 
38 Can. Exch. 332. 


[a] Even where claim was not 
made as for salvage service the right 
to a liberal allowance was_ recog- 
nized. PAC Maile so. COs ov. 
Waimanalo Sugar Co., 181 Fed. 927, 
104 CCA 365 [mod on other grounds 
3 Hawaii Fed. 447]. 

{[b] War risk.—Risk from Ger- 
man mines and submarines during 
the World War has been considered. 
The Kaffir Prince, [1917] P. 26. 


44. Oelwerka Teutonia v. Er- 
langer, 248 U= S. 52], 39-SCt 1380, 
63 L. ed. 399; The Blackwall, 10 
Wellin CUS.) i= 19 Ee “ed. 8707 The 
Nissequogue, 280 Fed. 174; Texas 
Co. v. Texas, etc., SS. Co., 263 Fed. 
868; The Celtic Chief, 230 Fed. 753, 


145 CCA 63 [mod on other 
4 Hawaii Fed. 299]; 
bocker, 218 Fed. 524; 


grounds 
The Knicker- 
The Fair Oaks, 


205 Fed. 192: The Maryland, 190 Fed. 
641; The Richmond, 181 Fed. 568; 
The Jefferson, 181 "Fed. 416; The 
Minnie HE. Kelton, 181 Fed. 237; The 


J. Emory ‘Owen, 128 Fed. 996; 
Rita, 62 Fed. 764, 10 CCA 629; 
Baker, 25 Fed. 771, 23 Blatchf. 
The Annie Henderson, 15 Fed. : 
The Sandringham, 10 Fed. 556, 5 
Hughes 316; The B. C. Terry, 9 Fed. 
920% Bond. -v. The Cora, 3 \ EK: Cas. 
No. 1,621, 2 Pet. Adm. 373, 2 Wash. 
iC C.s0s8 band vacThertiviray do In. 
Cas. No. 6,015, Gilp. 60; Roberts v. 
The St. James, 20 F. Cas. No. 11,914; 
Robson v. The Huntress, 20 F. Cas. 
No. 11,971, 2 Wall. Jr. 59; Warder 
v. La Belle Creole, 29. F. Cas. No. 
27,165, 1 Pet. \:Adm. 31; The _ Al- 
phonso, 30 F. Cas. No. 17,749, 1 Curt. 
376; Tozier v. The Islander, 7 Alaska 
120; The City of Seattle, 1 Alaska 
471; Coady v. 1,200 Barrels of Oil, 
2 Hawaii 34; Arnold v. Cowie, L. 
. . 589; The Chetah, L. Be 
Zee, 205% “The Hwell Grove, 

Hagg. Adm, 209, 166 Reprint 384 


SALVAGE 


While 


and difficulty, 
higher.*® 


salvors was ex- 


See The Thomas Felden, 32 L. J. P. 
M. & Adm. 61. And see cases pas- 
sim supra § 116. 

Consideration of risk to salvors in 
determining award for life salvage 
under statute see infra § 139. 


Risk assumed by officers and crew 
of public vessel see supra § 123. 


45. U. S.—The Blackwall, 10 Wall. 
1,,-19 L. ad. 870; Cuyamel Fruit Co. 
v. Bostrom, 19 F. (2d) 10 [mod on 
other grounds sub nom. The Nicarao, 
15 F. (2d) 73, and certiorari den 275 
U. S. 544 mem, 48 SCt 83 mem, 72 
L. ed. 417 mem]; Cooley v. Stand- 
anda Oil Co. tie Hee Cd) oor he 
Anahuac, 295 Fed. 346 [aff sub nom. 
U. S. v. Centre Wharf Towboat Co., 
3 EF. (2d) 250]; The Arakan, 283 Fed. 
861; The Richmond, 282 Fed. 318; 
The Alabama, 280 Fed. 738 [mod on 
other grounds 288 Fed. 170]; The 
Nissequogue, 280 Fed. 174; The Hall- 
fried, 278 Fed. 536 [aff sub nom. The 
Thorvald Halvorsen, 281 Fed. 506]; 
The Western Pride, 274 Fed. 920; 
The Copperfield, 268 Fed. 77; Tue 
Celtic Chief, 230 Fed. 753 [mod 4 
Hawaii Fed. 299]; The Neshaminy, 
228 Fed. 285, 142 CCA 577; The Urko 


Mendi, 216 Fed. 427; The Fair Oaks, 
205 Fed. 192; Howe v. New York, 
184 Fed. 478; The Richmond, 181 
Fed. 568; The Minnie B®. Kelton, 181 
Fed. 237; The Varzin, 180 Fed. 892 


[mod on:‘other grounds 185 Fed. 1007, 
107 CCA 398]; The J. Emory Owen, 
128’ Fed. 996; The Boyne, 98 Fed. 
444; The Rita, 62 Fed. 761, 10 CCA 
629; The B. C. Terry, 9 Fed. 920; 
Blase. Ve “hes. sii. Bicknell, (i. E: 
Cas. No. 1,476.91, Bond 270+" Bond-vi 
The Cora, 3 F. Cas. No. 1,621, 2 Pet. 
Adm. 373, 2 Wash. C. C. 80; Roberts 
vi cThe St. James, 20.8. Cas. No: 
11,914; Robson v. The Huntress, 20 
Hye Cases Now ds Ola oce Wiel cr, 5.9% 
Warder v. La Belle Creole, 29 F. Cas. 
INO dun Gone bh weA GIN. god: 

Alaska.—The City of Seattle, 1 
Alaska 471. 


Hawaii.—Inter-Island Steam Nav. 
Co. v. The Halcyon, 4 Hawaii Fed. 
640 [mod on other grounds 239 Fed. 
S40F tbe CCA 62615 Inter-Island 
Steam Nav. Co., Ltd. v. The Chiusa 
Maru, 3 Hawaii Fed. 361; Commer- 
cial Pacific Cable Co. v. The Man- 
churia, 8 Hawaii Fed. 150 [mod on 
other grounds sub nom. Pacific Mail 
SS. Co. v. Commercial Cable Co., 173 
Fed. 28, 97 CCA 346]; Coady v. 1,200 
Barrels of Oil, 2 Hawaii 34. 


Kng.—The Port Hunter, [1910] P. 
3438, 354, 20 AnnCas 558 (per Buck- 
ley, L. J.); The City of Chester, 9 P. D. 
182; The Harl Grey, 3 Hagg. Adm. 
363, 166 Reprint 440. 

B. C.—Clayoquot Sound Canning 
Co., Ltd. v. Princess Adelaide, 27 B. C. 
526. 

Newfoundl.—The Petunia, 8 New- 
found]. 325; Bowring v. The Gaspe- 
sia, 8 Newfound]. 290. 

See Grand Trunk Pacifie Coast SS. 
Co., Ltd. v. The Gasolene Launch B. 
B., 15 Can. Exch. 389. 


And see cases passim supra § 116. 
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posed,#® may and should be considered, the risk to 
the salving. vessel being considered in connection 
with the value of such vessel.4¢ 
of personal risk,’ or risk of loss of or injury to the 
property used,*8 tends to increase the award; and 
where the service is attended with unusual danger 
the award will be proportionately 
On the other hand, the fact that no serious 
risk was ineurred by the salvors i is an important ele- 
ment in estimating the merits of the salvage service 
and the amount of the award,°® and where the per- 
sonal risk or danger of salvors,®? or! the danger to 


Thus the existence 


Risk to government vessel as af- 
fecting amount of award to officers 
and crew see supra § 123. 


46. See supra § 128. 

47. The F. Q. Barstow, 257 Fed. 
793; The George W. Elzey, 250 Fed. 
602, 162 CCA 618 [rev on _ other 


grounds 242 Fed. 318]; The Craster 
Hall, 213 Fed. 436, 130 CCA 72; The 
Thoraley, 98 Fed. 735, 39 CCA 2485 
Luckenbach v. Scows 3 and 16, 50 Fed. 
570; The Fannie Brown, 30 Med. 215; 
The Edwards, 12 Fed. 508; The Sand- 
ringham, 10 Fed. 556, 5 Hughes 316; 
The John & Albert, 13 EF. Cas. No. 
7,833; Spencer v. The Charles Avery, 
22 Wie Cas. No. 13,232, )t" Bonds bei; 
Hart v. Seven Cases of Specie, 2 Ha- 
waii 175; Coady v. 1,200 Barrels of 
Oil, 2 Hawaii 34; The Otto Hermann, 
33 Lad. BOM. & Adm» 189; 


[a] Risk to life is entitled to the 
greatest possible consideration. The 
Otto Hermann, 33 L. J. Adm. 189. 


48. Texas Co. v. Texas, etc., SS. 
Co., 263 Fed. 868; The Craster Hall, 
213 Fed. 436, 130 CCA 72; Luckenbach 
v. Scows 3 and 16, 50 Fed. 570; The 
Alaska, 23 Fed. 597; The Edwards, 12 
Fed. 508; Blagg v. The E. M. Bicknell, 
3 F. Cas. No. 1,476, 1 Bond 270; Spen- 
cer v. The Charles Avery, 22 F. Cas. 
No. 13,232, 1 Bond 117; Hart v. Seven 
Cases of Specie, 2 Hawaii 175; Car- 
michael v. Brodie, L. R. 1 P. C. 454; 
The Rambler v. The Kotka, [1917] 2 
Ir. 406; The Pericles, Brown. & L. 80, 
167 Reprint 308; The Severn, 6 New- 
foundl. 108. 


[a] War risk.—(1) The rule has 
been applied where there was dan-. 
ger of attack by German submarines. 
during the World War. The Rambler 
vy. “Dhiel Kotkay,, i hOL ia 2 toes O.Gaemca) 
So the right of the owner of a vessel 
which, during the World War, was 
operating such vessel under the liner 
requisition scheme of the British 
Government and under the conditions 
of the British charter party known 
as T-99, to an award to include the 
menace of attack by German subma- 
rines has been recognized. Prince 
Bine, Ltd: ve Us S:,) 62 Ciel 6328 


49. The High Cliff, 271 Fed. 202; 
Luckenbach vy. Scows B and 16, 50 Fed. 
570. 


50. The Connemara, 108 U. S. 352, 
2 (SOt 54; 27 eas Vouk 


[a] Serious peril not shown.—The 
City of Portland, 298 Fed. 27. 


51. South American SS. Co. v. At- 
lantic Towing Co., 22 F. (2d) 16 [mod 
on other grounds "19 “B -(2d).) 394)5 
The Professor Koch, 260 Fed. 969; 
The Tordenskjold, 255 Fed. 672, 167 
CGA 48 [mod 253° Med. 2731s). Eire 
George Hawley, 242 Fed. 473, 155 CCA 
249; The Neshaminy, 220 Fed. 182 [aff 
228° Bed. (2865-142) s<C CANIS 71s. = The 
Apache, 124 Fed. 905; The Chinese 
Prince, 61 Fed. 697; The Key West, 
11 Fed. 911; The Plymouth Rock, 9 
Fed. 413; Blagg v. The E. M. Bick- 
nell, 3 F. Cas. No. 1,476, 1 Bond 270; 
Holmes v. The Joseph C. Griggs, 12 
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which the property used was exposed,°? was small or 
nonexistent, the amount of the award is reduced ac- 
cordingly. So where the risk is inconsiderable and 
the service slight, the award may be little more than 
mere remuneration pro opere et labore,** although 
the absence of peril does not necessarily prevent the 
service from being regarded as one of a meritorious 
character, or prevent the grant of a fair salvage 
award.54 Owing to its comparative independence 
of the winds and currents, a steam tug may perform 
a salvage service with comparative safety to herself, 
and therefore the matter of risk to herself and crew 
is to be estimated accordingly, in fixing the value of 
such service.®> In determining the effect on the 
amount of salvage of risk incurred the fact that a 
life-saving crew was in close proximity, and ready 
to effect a rescue in case of accident, is to be taken 
into consideration as affecting the degree of merit in 
facing the danger.°° 

Loss of life. The fact that certain persons lost 
their lives while engaged in the salvage service may 
be considered as bearing on the risk encountered,°‘ 
even though such persons were negligent.°* 
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[§§ 131-135 


sence of a statute, effecting a different result,°® the 
risk to the cargo of the salving vessel may be con- 
sidered.®° 

[§ 133] cc. Risk of Inflicting Direct Injury on 
Third Persons; Presence of Passengers. The risk 
of injury to third persons, assumed by salvors, is a 
matter to be considered.* So, also, the fact that 
there are passengers aboard the salving vessel may 
be considered.®? 


[§ 124] dd. Increased Risk Incurred by Devia- 
tion.®? Incidental risks or responsibilities incurred 
by the salvor vessel or her owners, if any, through 
any deviation from her voyage in rendering the serv- 
ice, may be an important element.°4 Thus the cir- 
cumstance that by the deviation the insurance on 
the salving vessel was imperiled,®® or rendered inop- 
erative,°® or the possibility of being answerable to 
the owners of the cargo for such deviation,®* may 
be considered on behalf of the salvor. 

[§ 1385] (c) Negligence, Inefficiency, or Miscon- 
duct of Salvors.°® Where not of such a nature as 
to call for a forfeiture of the salvage award,®® neg- 
ligence*® or misconduct"! of the salvors may be such 


{[§ 132] bb. Cargo of Salving Vessel. 


¥F. Cas. No. 6,640, 1 Ben. 81; McGinnis 
v. The Pontiac, 16 F. Cas. No. 8,801, 
5 Mclean 359, Newb. Adm. 130; Rob- 
erts v. The St. James, 20 F. Cas. No. 
11,914; Hart v. Seven Cases of Specie, 
2 Hawaii 175; Dunsmuir v. The Otter, 
18 B.C. 435. 


‘52. Seuth American SS. Co. v. At- 
lantic Towing Co., 22 F. (2d) 16 [mod 
19 F. (2d) 394]; The Huttonwood, 262 
Fed. 452; The Professor Koch, 260 
Fed. 969; U. S. v. Standard Oil Co., 
258 Fed. 697 [aff 264 Fed. 66, 12 ALR 
1404]; The Tordenskjold, 255 Fed. 
672, 167 CCA 48 [mod 253 Fed. 273]; 
The George Hawley, 242 Hed. 478, 155 
CCA 249; The Neshaminy, 220 Fed. 
182 {aff 228 Fed. 285, 142 CCA 577]; 
The Violet Blossom, 216 Fed. 379; 
The Key West, 11 Fed. 911; The 
Plymouth Rock, 9 Fed. 413; Roberts 
v. ‘The St. James, 20 EF. Cas. No. 
11,914; Alaska Exploration Co. v. U. 


S., Ct (Cl, 3925 0 Harty vaaiseven 
Cases of Specie, 2 Hawaii 175; The 
Port Hunter, [1910] P. 3438, 20 Ann 


Cas 558; The Marguerite Molinos, 
{1903] P. 160; Dunsmuir v. The Ot- 
ter, 18 B. C. 4385. See The Devonian, 
150 Fed. 831 (where the risk incurred 
was not an element of great impor- 
tance as it was no greater than was 
frequently experienced in tugs’ reg- 
ular employment and the tug was 
in the hands of an experienced and 
competent master and crew). 


53. The High Cliff, 271 Fed. 202. 

54. Steamer Avalon Co. v. Hub- 
bard SS. Co., 255 Fed. 854, 167 CCA 
182. 

55. The Allegiance, 1 F. Cas. No. 
207, 6 Sawy. 68. 

56. The Haxby, eve Merritt’s 
Wrecking Organization, 83 Fed. 715, 
28 CCA 33. 


57. The Plkridge, 24 F. (2d) 147 
[mod on other grounds 380 F. (2d) 
618]. 

58. The Elkridge, supra. 

59. Effect of Harter Act on con- 
Sideration of value of cargo on 
salving vessel see supra § 128. 

60. The Alaska, 23 Fed. 597; 


Blagg v. The HE. M. Bicknell, 
Cas. No. 1,476, 1 Bond 270. 


3°i*#Y 


61. The No. 92, 252 Fed. 117, 164 
CCA 229. 
62. The Silesia, 5 P. D. 177; The 


In the ab- 


Daniel Steinman, 6 Newfoundl. 429. 


63. As affecting apportionment he- 
tween owner and crew see infra § 


as to call for an 


189. 

64 -The Plymouth Rock, 9 Fed. 
413; The Farnley Hall, 4 Aspin. 499. 
65. The Pelican, 158 Fed: 183; 


Carmichael v. Brodie, L. R. 1 P. C. 
454; The Severn, 6 Newfoundl. 103. 
Compare Blagg v. The E. M. Bicknell, 
3 F. Cas. No. 1,476, 1 Bond 270 (mere 
possibility that a deviation might 
have forfeited the insurance will not 
be considered); Waimanolo Sugar 
Co. v. Pacific Mail SS. Co., 3 Hawaii 
Fed. 447 [mod on other grounds 181 
Fed. 927, 104 CCA 365] (where effect 
of deviation in case in which policy 
provided for adjustment of premium 
in case of deviation was not consid- 
ered as there was no loss and the oc- 
casion for adjustment had not, there- 
fore, arisen). 

Deviation to save life or property 
as ground for forfeiture of insurance 
yh cee see Marine Insurance § 
244, 


66. Blagg v. The HB. M. Bicknell, 3 
F, Cas. No. 1,376, 1 Bond 270; War- 
der v. La Belle Creole, 29 F. Cas. No. 
17,165, 1 Pet, Adm .3i. 


67. Carmichael vy. Brodie, L, R. 1 
P. C. 454. See The Alaska, 23 Fed. 
597 (where a substantial award was 
made). 


68. As ground for reduction of in- 
dividual shares of crew see infra § 


d 


Skill and care required in general 
see Supra §§ 91-94. 


69. Forfeiture for negligence or 
misconduct see supra §§ 95-109. 
70. The Jean L. Somerville, 
Fed. 35; 
Fed. 578; 


286 
The Henry Steers, Jr., 110 
The Diadem, 7 F. Cas. No. 
3,874; Nickerson v. The John Per- 
kins, 18 F. Cas. ‘No. 10,252, 3 Ware 
87; Western Transp. Co. v. The Great 
Western, 29 F. Cas. No. 17,448, 4 West 


LMonth 281; The Clan Sutherland, 
[1918] BP. 332; The Cape Packet, 3 
W. Rob. 122, 166 Reprint 909. See 


The Impoco, 287 Fed. 400 (apparent- 
ly recognizing rule); The Rosalie, 1 
Spink 188, 164 Reprint 109. 

[a] Care of property.—Failure of 
salvor to exercise due care to protect 
property saved warrants diminution 
of award. The George W. Elzey, 250 


award less than that to which they 


Fed. 602, 162 CCA 618 [rev 242 Fed. 
SLO: ihe Clan Sutherland, [1918] P. 
332; Nickerson v. The John Perkins, 
18 F. Cas. No. 10,252, 3 Ware 87. 


-71. Anonymous, 1 F. Cas. No. 429; 

The Mulhouse, 17 F. Cas. No. 9,910; 
Western Transp. Co. v. The Great 
Western, 29 F. Cas. No. 17,443, 4 West 
LMonth 281; The Lisbon, Ir. R. 1 Eq. 
144; The Perla, Swab. 230, 166 Re- 
print 1111; The Charles Adolphe, 
Swab. 153, 166 Reprint 1069; The 
Clarisse, Swab. 129, 166 Reprint 1056; 
The Duke of Manchester, 2 W. Rob. 
470, 166 Reprint 833 [aff 6 Moore P. 
C. 90, 18 Reprint 618]; The Clara, 5 
Newfoundl. 80; The Rowena, 
Young Adm. (N. S.) 255; The Charles 
Horbes, Youngs --AdmeiciGNaers. mele 
See Pacific Mail SS. Co. v. Commer- 
cial Pac. Cable Co., 173 Fed. 28, 97 
CCA 346 [mod 3 Hawaii Fed. 150] 
(where a bonus was refused); The 
Celtic Chief, 4 Hawaii Fed. 299 [mod 
230 Fed. 753, 145 CCA 63]. 


[a] Violent and overbearing con- 
duct on the part of salvors, although 
it may not amount to such wilful 
misconduct as to cause an entire for- 
feiture of salvage reward, may re- 
aa a reduction. The Maria, 7 P. 


[b] Intrusion.—A salvage claim 
may be dismissed in part because of 
the misconduct in the salvors in ob- 
truding their services after being 
formally discharged by the owners 
of a sunken vessel. The Glasgow 
sag 2 W. Rob. 306, 166 Reprint 
770. 


[ec] Not taking necessary assist- 
ance.—Salvage award, will be dimin- 
ished by reason of the salvors not 
placing the ship in a position of safe- 
ty, as they might have done, if they 
had taken further assistance which 
was offered. The Dosseitei, 10 Jur. 
865. See The Amethyst, 1 F. Cas. No. 
330, 2 Ware 28 (apparently recogniz- 
ing rule). 


{[d] Wrongful prevention of giv- 
ing of other assistance may be ground 
son reduction. The Glory, 14 Jur. 
676. 


[e]. Unreasonable- obstruction of 
vessel seeking to give assistance 
may be ground for reduction. The 
Bay of Naples, 48 Fed. 737, 1 CCA 81. 
See The Dantzic Packet, 3 Hage. 
Adm, 383, 166 Reprint 447. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 135] 


would otherwise be entitled, as for example, avarice 
and hard dealing on their part,?? or want of good 
faith.’* Thus it has been held that the fact that a 
salvage service is rendered, not in a spirit of human- 
ity or helpfulness in reliance on a fair and reason- 
able reward,‘* but on the faith of an unconscionable 
contract,’® warrants a departure from the general 
rule of liberality, although it does not prevent an 
award in excess of the quantum meruit or actual val- 
ue of the services rendered.*® So a reduction or 
diminution may result from a want of skill’? or en- 
ergy,’® or from errors of judgment.?®  Salvors 
should not, however, have their compensation for 
services actually necessary reduced because they per- 
formed additional unnecessary labor.®° 


Making excessive or false demands. . While ex- 
cessive claims for compensation may tend to a re- 
duetion of the amount which otherwise would be 
awarded,’? as, for example, where there are at- 
tempts by false representations’? or by false testi- 
mony to support such demands, the court has de- 
clined to diminish the award because of an excessive 
demand before suit, not made in the libel, where 
there had not been any undue interference with the 
movement of the salved vessel.§4 


Failure to give opportunity for 


{f] Usurpation of authority by 
passenger after the performance of 


settlement or to 
74, 
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Magnolia Petroleum Co. v. Na- 
tional Oil Transport Co., 281 Fed. 336 


[56 C.J.] 71 


accept fair offer. While there is authority for the 
view that failure to give an opportunity to adjust a 
claim before bringing suit may tend to diminish the 
amount of the award,®® the view has been expressed 
that refusal on the part of salvors to accept a fair 
offer or to make a proper adjustment of their de- 
mand without suit is not ground for reducing the 
amount of salvage to which they would otherwise 
be entitled.*° 


Injury or loss. While there is authority for the 
view that slight misconduct which does not result 
in any loss is not ground for reduction,®’ it has been 
held or stated that want of injurious result from 
lack of skillful operation does not prevent a redue- 
tion because of such unskillfulness,**® and that the 
extent of diminution is measured, not so much by the 
amount of loss or injury sustained, as by the moral 
quality or degree of turpitude of the act complained 
of,8® although there is authority for the view that 
in the ease of lack of skill the deduction is made, 
not to punish the salvors, but to indemnify the own- — 
ers of the salved property who were injured,®® and 
that the specific injury resulting from negligence 
may be considered.°®? 

Where amount is necessarily limited to mere com- 
pensation for labor, it should not, according to some 


the release of the salved vessel has 
been deducted from the amount of 


z galvese pore Peer Ge ie [mod on other grounds 286 Fed. 40]. ae award. The Jean L. Somerville, 

ER 8 OES NOMEN TREE e -cnnsy’ | 75. Magnolia Petroleum Co. v. Na- Fed. 35. 

(Pa.)” aa F. Cas. No. 10,945, 10 Phila. | tional Oil Transport Co., supra. $2, The Blizabeth and Jane. S.1 
, F Contract controlling amount in| Cas. No. 4,356, 1 Ware 27. ; 


[g] Doubt as to wrongful intent 
in retaining salved property.—A per- 
son who was an actual salvor, and 
who had refused to join others of 
the salvor crew in plundering the 
salved vessel, but had taken two arti- 
cles of very trifling value ‘as keep- 
sakes,’’ which he had offered to re- 
turn to the claimant, and there was 
a question as to the existence of 
wrongful intent, was awarded a less 
share than he would otherwise have 
Had. the biel. Knights 15 4B Cas, 
No. 8,585, 1 Lowell 396. 


[h] Refusal to submit claim to 
arbitration.—A refusal to comply 
with an agreement to submit the 
salvage claim to arbitration tends to 
a reduced award. Coffin v. The John 
Shaw, 5 FE. Cas. No. 2,949, 1 Cliff, 230. 


[i] Misconduct authorizing dim- 
inution not shown.—(1) In general. 
The Petunia, 8 Newfoundl. 325., (2) 
Allegedly wrongful concealment of 
information. The Birdie, 3 F. Cas. 
No. 1,432, 7 Blatchf. 238. (3) Alleged 
failure to take offered assistance. 
The Amethyst, 1 F. Cas. No. 330, 2 
Ware 28. 


72. Magnolia Petroleum Co. v. Na- 
tional Oil Transp. Co., 281 Fed. 336 
[mod on other grounds 286 Fed. 40]; 
The D. M. Hall v. The John Land, 7 
Ro Cass NO. 3,939... see Blageov, The 
E. M. Bicknell, 3 F. Cas. No. 1,376, 1 
Bond 270 (apparently recognizing 
rule). 

[a] Unnecessary attachment.— 
Where libellant, who had rendered a 
salvage service to a steamer, seized 
her cargo on attachment and caused 
a considerable loss to the owners, al- 
though the shipowner offered to give 
security for the full amount of any 
elaim against it, a reduction of the 
salvage award on that account bv the 
trial court will not be disturbed on 
appeal. The Banes, 147 Fed. 192, 77 
CCA 420. 


73,0.The Dolcoath, 16 Fed. 264; 
They ton Ts Knights, 1b Es “Cas..No. 
8,585, 1 Lowell 396; Western Transp. 
Co. v. The Great Western, 29 F, Cas. 
No. 17,443. 


general see infra §§ 145-153. 


76. See Magnolia Petroleum Co. v. 
National Oil Transport Co., supra. 


77. The Haleyon, 239 Fed. 840, 152 
CCA 626 [mod 4 Hawaii Fed. 640]; 
The Henry Steers, Jr., 110 Fed. 576; 
The Katie Collins, 21 Fed. 409; The 
Dwina, [1892] P. 58; The Magdalen, 
31 L. J. P. M.-~& Adm. 22; The Duke 
of Manchester, 2 W. Rob. 470, 166 
Reprint 833 [aff 6 Moore P. C. 90, 13 
Reprint 618]. 

[a] Where salvors fail to get 
stranded vessel afloat at first high 
water at which she might have been 
floated had they employed the prop- 
er means, they must be considered 
as having failed in point of skill and 
energy, and must suffer the just and 
legal consequences of such failure, 
notwithstanding they may have saved 
the vessel and cargo. The Katie 
Collins, 21 Fed. 409. 


78. The Katie Collins, supra. 
79. The Minnie BH. Kelton, 181 
mwed.#237%% “Currys v. The H. 'J. May, 


6 F. Cas. No. 3,494; The Diadem, 7 
F. Cas. No. 3,874; The John G. Paint, 
13 F. Cas. No. 7,346, 2 Ben. 174; The 
Sultan, £23. Cass No. 13,6015) The 
Duke of Manchester, 2 W. Rob. 470, 
166 Reprint 833 [aff 6 Moore P. C. 90, 
13 Reprint 618]. See The Chetah, L. 
Regs Pac. 20ee 


80. Sanderson v. The Ann John- 
son, 21 F. Cas. No. 12,297a. 


81. The Brina P. Pendleton, 200 
Fed. 848; The Ragnarok, 158 Fed. 
694. See The St. Claire v. The Audny, 


[19229) S2Ce 85. ‘ 

[a] Attempt to profit by fright of 
crew.—The court, in awarding sal- 
vage, may take into consideration 
the unworthy conduct of salvors in 
seeking to profit by the fright of 
the crew of the vessel, to support 
an excessive claim, and award less 
than would otherwise have been 
awarded. The Young America, 20 
Fed. 926. 

{b] Premium for allegedly exces- 


Jsive amount of bond demanded for 


_ [a]. Falsehood by salvors touch- 
ing the amount of cargo saved may 
diminish the compensation. Roberts 
vane St. James, 20 F. Cas. No. 11,- 


83. Rodriguez v. Bagalini, 
(2d) 921. 

84. The Apache, 124 Fed. 905. 

[a] Rule applied where the libel- 
ant did not demand any particular 
sum, and the salvors did not attempt 
to hold the vessel, but permitted her 
to go, and agreed to accept a bond 
to be fixed by the court. The Apache, 
124 Fed. 905. 


BE (ad 


85. The Brina P. Pendleton, 200 
Fed. 848. 
86. 


The D. W. Vaughan, 8 F. Cas. 
No. 4,222, 9 Ben. 26. 


87. The J. Emory Owen, 128 Fed. 
996. See The Celtic Chief, 230 Fed. 
753, 145 CCA 63 [mod 4 Hawaii 299]; 
The D. M. Hall v. The John Land, 7 
F. Cas. No. 3,393 (both cases appar- 
ently recognizing rule). 


88. The Halcyon, 239 Fed. 840, 
152 CCA 626 [mod 4: Hawaii Fed. 
640]; The Henry Steers, Jr., 110 Fed. 
578. 

89. The: Mulhouse, 17 F. Cas. No. 
9,910; The Cape Packet, 3 W. Rob. 
122, 166 Reprint 909. 


[a] Reason for this diminution is, 
not so much that the owner of the 
property saved may in this way, be 
indemnified, in whole or in part, for 
the loss or damage caused by the 
misconduct, though this is by no 
means overlooked, as that the mis- 
conduct impairs or destroys the mer- 
it of the delinquent and.renders him 
unworthy of its reward. The Mul- 
house, 17 F. Cas. No. 9,910. 


90. The Magdalen, 31 L. J. P. M. 
& Adm. 22. 

91. The Henry Steers, Jr, 116 
Fed. 578. 


Liability of salvor for loss or in- 
jury in general see supra § 110. 
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cases, be reduced by anything short of gross negli- 
gence or dishonesty and fraud.” 


Effect on rights of other salvors. The wrongful 
act of one salvor is not, in general, ground for re- 
ducing the award to another salvor who did not par- 
ticipate or acquiesce in such act.°* So embezzlement 
of part of the salved property by the crew of the 
salving vessel does not work a diminution or redue- 
tion of the share of the owner of such vessel, in the 
sense here used, although there is authority for the 
view that the owner of a vessel employed in render- 
ing salvage service as a business may be lable for 
such wrongful act of the erew.®® The fact that the 
owner of the salved property made payments to the 
master of the salving vessel, pursuant to a collusive 
arrangement with the master, for the purpose of 
evading liability for a larger amount, does not affect 
the value of the services of the salving vessel.°® 


{§ 136] (11) Service Incidental to Other Service. 
The fact that the service to a vessel, for which an 
award is claimed, was incidental to the salving of 
the cargo, may tend to decrease the award;°’ and 
a like result may follow where the claim is for serv- 
ice to the cargo, the salving of which was incidental 
to the salving of the vessel.°* Where a tugboat was 
used by salvors to remove, from a position of danger, 
a vessel which was owned by the owner of the tug- 
boat, 1 was held that the fact that the operation 
resulted also in removing the tugboat from a posi- 
tion of danger should be given consideration.®® 

[§ 137] (12) Degree of Success or of Benefit Con- 
The Oxford, 66 


92. Sweeting v. 
Fed. 584. 


93. The Mulhouse, 17 F. Cas. No. 
9,910. Compare Roberts v. The St. 
James, 20 F. Cas. No. 11,914 (where 
the court suggested the reduction of 
the total award where it was not 
possible to determine who was guilty: 
of the wrongful act in question). 


94. The Mulhouse, 17 F. Cas. No. 


262 Fed. 452; 
Fed. 793; 
164 CCA 423 


197 Fed. 
1022; 
CCA’ 210; 


227; 


95. See supra § 110. 9,363, 1 Lowell 


96. Societa Commerciale Italiana 


di Navigazione v. Maru Navy. Co., 280] Ganie Co. v. 
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U. S. 621, 45 SCt 100, 69 L. ed. 472]; 
The Arakan, 283 Fed. 861: 
mond, 282 Fed. 318; 
The F. Q. Barstow, 257 
The Kia Ora, 252 Fed. 507, 
[mod 246 Fed. 
Guindon vy. Cargoes of Canal Boats, T 

The Acre, 
The_ Indian, 
Blagg v. The HE. M. Bick- 
nell, 3 KF. Cas. No. 1,476, 1 Bond 270; 
SJ aUy)s The “Mi. B: Cae ee ien 
Steam Nav. Co. v. The Chiusa Maru, 
3 Hawaii Fed. 361; 


[§§ 135-138 


ferred, Value of Service to Owner of Salved Prop- 
erty, and Failure To Complete Service.' The degree 
of success achieved,? or benefit conferred,* and the 
value of the service to the owner of the salved prop- 
erty,t may be considered; and it has even been de- 
clared that the amount of benefit conferred is the 
primary consideration.® A salvor’s failure to com- 
plete the service which ultimately is completed by 
another,® or his failure to do all that might be done,’ 
is ground for reducing the amount which otherwise 
would be awarded. Where, however, after the ac- 
ceptance of the services of a salving vessel, which is 
able and willing to complete the salvage service, she 
is dismissed or superseded* for reasons of conven- 
ience or economy on the part of the vessel in distress, 
the services should be rewarded to the same extent 
and in the same degree as though the service was com- 
pleted, having regard, of course, to the risks actually 
encountered in the services, and to the time spent, 
and expenses inecurred.® 


Prevention of injury to third persons. When a 
vessel has gone adrift through negligence, and is 
drifting toward other vessels, which she is likely to 
injure, the saving of her owners from lability to 
pay any such damage as was likely to arise, and which 
the owners would be called on to pay, should be taken 
into account in determining the amount of a salvage 
award.?° 


[§ 138] (13) Duration of Service and Labor Per- 
formed. While the time taken to perform the serv- 
ice may be considered," including the resultant loss 
of time by the salving vessel,1” the duration of the 


to the assisted steamer. The Nord 
Alexis, 273 Fed. 160 [certiorari den 
257 _U. S. 635 mem, 42 SCt 48 mem, 
66 L. ed. 409 mem]. 


6 The BQ. Barstow, 25% reds 
793; ‘The Magnolia, .253 Fed. 400; 
195 Fed. peers v. The Mystic, 41 Can. S. 


159 Fed. 20, 86 


The Rich- 
The Huttonwood, 


143]; 


Cross references: 

Consideration of service rendered by 
others see infra § 141. 

Failure to complete salvage service 
as ground for forfeiture see supra 

Commercial Pac. § 99. 


Ler Cast INo; 


Inter-Island 


Fed. 334 [mod 271 Ied. 97, and cer- 
tiorari den 259 U. S. 584 mem, 42 
SCt 586 mem, 60 L. ed. 1075 mem]. 


97. The Wanola, 255 Fed. 599. 


98. Daniel v. A Cargo of Lumber, 
240 Fed. 498. 


99. The Buffalo, 194 Fed. 900. 


1. Peril or danger from which 
salved property rescued see supra § 
129. 


Value of property saved see supra 
§ 127. 

2. The Shreveport, 42 F. (2d) 524; 
Huasteca Petroleum Co. v. U. S., 2 
F. (2d) 784; The Naiwa, 3 F. (2d) 
381; The Professor Koch, 260 Fed. 
969; The Kia Ora, 246 Fed. 143 [mod 
on other grounds 252 Fed. 507, 164 


CCA 423]; The Antilla, 245 Fed. 973; 
The Maryland, 190 Fed. 641; The 
Minnie EH. Kelton, 181 Fed. 237; The 
Varzin, 180 Fed. 892° [mod on other 


grounds 185 Fed. 1007, 107 CCA 398]; 
The I. W. Nicholas, 147 Fed. 793; 
The Kimberley, 40 Fed. 289; The 
Alaska, 23 Fed. 597; The Sandring- 
ham, 10 Fed. 556, 5 Hughes 316. And 
see cases passim supra § 116. 


3. In re Atlantic Gulf, etc., SS. 
Lines, 43 F. (2d) 721; The Gerbevil- 
ler, 34 F. (2d) 825; Atlantic Refin- 
ing Co. v., Merritt, etc., Derrick, etc., 
OF 300 Fed. 901 [certiorari den 266 


The Manchuria, 3 Ha- 
waii Fed. 150 [mod on other grounds 
sub nom. Pacifie” Mail “SS: Col Ww: 
Commercial Pac. Cable Co., 173 Fed. 
28, 9% ‘CCAS 34615 3 Dunsmuir v2. "The 
Otter, 18 B. C. 435; The Petunia, 8 
Newfoundl. 825. See The Progres- 
Sive, 275 Fed. 360; The Apache, 124 
Fed. 905. 


[a] Necessity for other assist- 
ance.—The fact that the salving ves- 
sel needed the assistance of other 
vessels to complete the service tend- 
ed to a decreased award. The San 
Onofre, [1917] P. 96. 


Relative value of property lost and 
saved see supra § 127. 


4. The St. Charles, 254 Fed. 509; 


The M. B. Stetson, 16 F. Cas. No. 
9,363, 1 Lowell 119. 
‘5. The Impoco, 287 Fed. 400; The 


Nord Alexis, 273 Fed. 160 [certiorari 
den 257 U. S. 635, 42 SCt 48, 66 L. ed. 
409]; Tozier v. The Islander, 7 Alas- 
ka, 120 

[a] Deduction of cost of injury 
to, and injury inflicted by, assisted 
vessel.— Where apparently no _ bene- 
fit was conferred, the court, on per- 
mitting the award for salvage made 
below to stand, directed the deduc- 
tion from the amount of the award, 
of the cost of injuries to a third 
steamer and also the cost of repairs 


Partial success affecting nature of 
service see supra § 34 
7. Canadian-Australian Steamship 
Line v. The Strathnevis, 76 Fed. 855. 


8. Dismissal as affecting nature 
of service see supra § 31. 


9. The Manchester Brigade, 276 
Fed. 410; The Urko Mendi, 216 Fed. 
427. 


Consideration of: 

Duration of service in general See in- 
fra § 138. 

Expenses in general see infra §§ 142- 
144, 


Risks in general see supra § 131. 


10. Stebbins v. Five Mud-Scows, 
50 Fed. 227. 


ll. —Texas Cov sve Dexash ete. 
Co., 263 Fed. 868; The George Haw- 
ley, 242 Fed. 478, 155 CCA 249; The 
Craster Hall, 213 Fed. 436, 130 CCA 
72; The Richmond, 181 Fed. 568; 
The Varzin, 180 Fed. 892 [mod on oth- 
er grounds 185 Fed. 1007, 107 CCA 
398]; The Cargo of The Edwards, 12 
Fed. 508; Blagg v. The HE. M. Bick- 
nell, 3 F. Cas. No. 1,476, 1 Bond 270; 
Tozier v. The Islander, 7 Alaska 120; 
The Industry, 3 Hagg. Adm. 2038, 166 
Reprint 381; The Petunia, 8 New- 
foundl. 325. And see cases passim 
supra § 116. 


12. See infra § 144. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


‘ 


§§ 138-142] 


service may not, it has been held or recognized, be 
an important element in determining the amount of 
the award.'® So the mere fact that the service took 
only a short time does not necessarily detract from 
its meritorious character;!4 in fact the shortness of 
duration of the service,'® or the rapid completion of 
the service,1® may be an element of meritoriousness, 
as for example, where the salvage service is rendered 
by a steam vessel.1* The time occupied in endeavor- 
ine to render unsuccessful salvage services may be 
taken into consideration in awarding compensation 
for subsequent successful services, if it appears that 
the original services were rendered at the request of 
defendants.15 Where the act of the salvors in tak- 
ing the salved vessel a long distance to a safe port, 
instead of to another safe port which was much near- 
er, the court refused to take into consideration the 
time used beyond a reasonable time necessary to take 
the salved vessel to a safe port.!® While the award 
is not in general limited to the mere value of the 
labor performed,?® the labor actually performed 
should, of course, be considered.* 


[§ 139] (14) Peril of Persons on Salved Vessel 
and Saving of Life.2? The exposure to danger of 
persons on the salved vessel may be considered ;** 
and while, in the absence of statutory provision the 
saving of life is not of itself a salvage service,?* and 
an award may not directly be made therefor,?° when 
the saving of life is connected with the saving of 
property, the court may consider it in fixing the 
amount of salvage.2® While the saving of hfe has 
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[56 C.J]; Te» 


been regarded as especially meritorious,”’ the weight: 
to be given to the exposure of human life to danger 
depends largely upon the degree and imminence of 
the danger,2® and the probability of disaster if as- 
sistance had not been given,?® including the existence 
of opportunities for other means of rescue.*° 


In the case of life salvage based on statute®+ the 
saving of persons where danger is imminent,*? or, 
according to some cases, where danger is seriously 
apprehended,*? is to be considered; and the court, 
in making the award, considered the degree of dan- 
ger to which the persons who were saved,** and also 
the salvors,®® were exposed. 


[§ 140] (15) Prior Contract Relation.?* The 
terms of various contracts, in respect of the same 
marine disaster, do not govern the amount to be 
awarded for subsequent services performed under no 
definite contract.** There is, however, authority for 
the view that, where a towage service had been con- 
verted to a salvage service, the fact that the relation 
of tow to tug had existed tended to a decreased 
award.?§ 


[§ 141] (16) Services Rendered by Others.?° 
The court may take into consideration, as tending to 
decrease the award, the fact that assistance was also 
rendered by others who either cannot successfully, 
or do not, assert a claim,*® or who have otherwise 
been compensated.*t 


[§ 142] (17) Injury, Loss, Liability, and Expense 
Incurred by Salvor**—(a) In General. Damage 
caused by injury*® as well as damage caused by 


oe one PES BN Fed. 444; The ae F. a No. rie ee, . Pet. eae 31. See supra §§ 27, 28. 

ae erty, 9) Hea. 920; 1; The City of Seattle, 1 Alaska! ge, The Bartley, Swab. 198, 166 
14. The Independent, 14 F. (2d) pCR ge BA 6 as or at Reprint 1093. a : 4 
et Ce weak, eee ed: Co. v. Phoenix Ins. Co., 13 Fed. 127 33. The Suevic, [1908] P. 154. 
679; Sanderburg v. Ocean Tow-Boat 9 O., L , 

Co., 22 F. Cas. No. 13,175, 3 Woods | 29 Blatchf. 557 (service in the par- 34. The Bastern Monarch, Lush. 


146; The Severn, 6 Newfoundl. 103. 
15. The United Kingdom vy. The 
Syrian, 24 oat. Rep. Ni S: 833; (he 
Severn, 6 Newfoundl. 103. 
16. The St. Charles, 254 Fed. 509; 
The Kia Ora, 252 Fed. 507, 164 CCA 


22. 


23. 


ticular case is to be regarded). 
see cases passim supra § 116. 

’ Saving of life as salvage serv- 
ice in general see supra §§ 26-28. 
The Fair Oaks, 205 Fed. 192; 
The Alaska, 23 Fed. 597. 


And | 81, 167 Reprint 43. 
35. The HBastern Monarch, supra. 


Consideration of risk to salvors in 
general see supra § 131. 


_ 36. Contract controlling amount 
in general see infra §§ 145-156. 


423 [mod 246 Fed. 143]; The Otto 24. See supra § 26. 37. Bearse v. Thre H dar a a 
Hermann, 33 L. J. Adm. 189. 25. The Emblem, 8 F. Cas. No.| Forty Pigs of Gauper: 2 r. Cag. NG! 
[a] Scarcity of parped Seer ine a| 4,434, 2 Ware 68. 1,193, 1 Story 314. 
period of scarcity of ships, the sav-| 96, South American SS. Co. v.| 38. Knickerbocl Steam-T 
eufved. vestel, by the. apecd of tne | (tlaptic, Towing Co. #2 Ky (20) 48 | Go, v. the City of Haverhill, 66 Bed. 
1, ? ‘mod on other grounds : 159. But z iad 
salvage service, tends to increase the] 394]: The HBdith L. Allen, 139 Fed. | 130 (nore ire ce eee 
award. The Kia Ora, 252 Féd. 507, : Kaiser il ra wie: ? ap 
888; The Kaiser Wilhelm Der Grosse, | ing engagement, the court expressed 
164 CCA 423 [mod 246 Fed. 143]. 106 Fed. 963; The Plymouth Rock, | doubt whether the existence of such 
17. The Otto Hermann, 33 L. J.|9 Fed. 413; The Emblem, 8 F. Cas.| engagement has any practical effect 
Adm. 189; The Northumberland y.| No. 4,434, 2 Ware 68; Lamar v.!/in diminishing the amount of the 
The Andalusia, 12 L. T. Rep. N. S. een clone) 7. a Gee: AG he eee award). ; 
584. Eee ay see : Pe 39. Several sets of sal i 
P . 8 Cases of S yey a ‘ 4 aivors im gen- 
18. The Avenir, Ir. R. 2 Bq. 111. | t75°°"e Fusilier, Brown, & L, 341, | et@! See supra §§ 77-79. 
19. The Copperfield, 268 Fed. 77./167 Reprint 391, 3 Moore P. C. N. 40. U. S. v. Central Wharf Tow- 
20. See supra 115. S. 51, 16 Reprint 19; The Pensacola, | boat Co., 3 F. (2d) 250; The Delmira 
y : B Coghill Gs Gg ee int 376; |283 Fed. 441; TI Y : 
. 5 rown. . 306, eprin 5 é ed, 441; 1e Ronald J. Brown, 
oda yy Ogi werke Teuton a6 eo L, | The Coromandel, Swab. 205, 166 Re-|272 Fed. 345; The Huttonwood, 263 
ed. 399 [aff 34 Philippine 178]; The| Print 1097; The Ardincaple, 3 Hagg.| Fed. 452; The F. Q. Barstow, 257 
Blackwall alo swale (UNS. )el aries oe pala: pet gee a ae ee aie Fed. 793; The Buffalo, 194 Fed. 900. 
ecitaere ‘ > 3 A age. dm. ; eprint 30; ten z 
aes AS she Petes a ee oa The Thomas Fielden, 32 L. J. Adm. Ries Ee rt prion ne: sae Fed. 
Fed 868: The Tordenskjold, 255 Fed. |61; Bowring v. The Gaspesia, 8|°°7> ~ 06 ge Ey ieee 
672. 167 "CCA 48 [mod 253 Fed. 273];| Newfoundl. 290. See Tozier v. The 42. Method of giving effect to in- 
The George Hawle 242 Fed. 473. 155 | ISlander, 7 Alaska 120 (where the|jury, loss, and expense in fixing 
Pay eat wy 7 “998” court mentioned that the lives of |amount of award see infra §§ 169- 
CCA 249; The Neshaminy, 228 Fed 
985.144 CCA 577; The Violet Blos-| the crew of the salved vessel were | 171. 


som, 216 Fed. 379; The Jefferson, 181] in danger); 


Pe Dlisas 


The City of Chester, 9 


43. Huasteca Petroleum Co. v. U. 


2 Clayoquot Sound Canning : 

’ 416; The Rita, 62 Fed. 761, 10 ; &/s. 27 EF. (2d) 734; The Alabama, 
GOA 629 The Kimberley, 40 Fed.|€°.v- The Princess Adelaide, 27 B.| 289 Fed. 738 [mod on other grounds 
589; The Egypt, 17 Fed. 359; The|C- 526. 288 Fed. 170]; The Apalachee, 266 
Sandringham, 10 Fed. 556, 5 Hughes 27. Dunsmuir v. Otter, 18 B. C.| Fed. 293; The Rockland, etc., Lime’ 


316; Bond v. The Cora, 3 F. Cas. 435. And see cases supra note 26. Co. No. 1, 175 Fed. 524; The West- 
No. 1,621, 2 Pet. Adm. 373, 2 Wash. 28. The Chinese Prince, 61 Fea.| erm Star, 157 Fed. 489; The Edith 
Cone: 80; Fisher v. The Sybil, 9 FB. 697; The Plymouth Rock, 9 Fed. 413. A, Allen, 129 Fed. 209, 63. (CCA. 36:7 
Cas. No. 4,824 [aff 4 Wheat. 98, 4 i Pl th R ‘1 [rev on other grounds 122 Fed. 729}; 
L. ed. 522]; Holmes v. The Joseph 29. The yO h Rock, supra. The Benison, 36 Fed. 793; The Alas- 
G,.. Griggs, 12°F. Cas. No.. 6,640, 1 380. The Calcium, 218 Fed. 267;|ka, 23 Fed. 597; Gonzales v. U. 


Ben. 41; Warder v. La Belle Creole, 


The Plymouth Rock, 9 Fed. 413. 


Ss. 
42’ Ct. Cl. 299; The City of Seattle, 


74 [56 C.J.] 


loss** sustained by the salving vessel, without fault 
on her part, while rendering the salvage service, 
ordinarily should be considered in determining 
the amount of the award. So it has frequently 
been held or recognized that the court may and 
should consider expenses incurred in the salvage 
service,*® and other additional expenses rendered 
necessary by such service.*® The expenditure 
must, however, be one rendered necessary by the 
salvage service ;*7 and, it has been held, must involve 
an actual outlay, and not merely a bookkeeping 
transaction.*§ 


Effect to be given to expenses and damages in gen- 
eral. The increased allowance due to a consideration 
of an injury to the salving vessel,*® or to the expexses 
ineurred by the salvor,®® should not, of course, re- 
sult in an award which exceeds the recognized limits 
of salvage awards;°! and it has been stated in gen- 
eral terms that the mere out-of-pocket expense of a 
salvor is never much considered in estimating the 
value of the service rendered.®*? 


Injury to cargo on salving vessel. It has been 
asserted, that injury or damage to the cargo on the 
salving vessel may not be considered in determining 


1 Alaska 471; The Baku Standard, Fed. 738]; 
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Texas Co. v. 


[$§ 142-148 


the amount of the award unless it is injury or dam- 
age for which the salvors may be held liable to the 
owner of the cargo.*? 


[§ 143] (b) Cause of Injury, Loss or Liability.°* 
An injury to the salving vessel resulting from her 
own fault may not be made a ground for increasing 
the award.°> The fact, however, that the salved ves- 
sel is not chargeable with negligence, in respect of 
the injury sustained by the salving vessel, does not 
prevent a consideration of injury,°® and a clear case 
of negligence of the salving vessel is necessary to 
charge her with her own injuries and thus prevent 
the consideration of the damage sustained by her.°®? 
The salved vessel has been charged with liability for 
the destruction of the salving vessel where the salved 
vessel furnished part of the motive power and those 
in charge of such vessel directed the operation.®* 
Where an injury to a third vessel, inflicted by the 
salving vessel, for which the salving vessel is liable, 
was an inevitable incident of the salvage service, 
the liability thus sustained may, it seems, be con- 
sidered, on behalf of the salvor, in determining the 
amount of the salvage award;°° but the rule is oth- 
erwise and the award will not be increased where 


Texas, etc., |] 24 E.-@2da) 147]. 


v. The Angéle, [1901] A. C. 549; Bird] SS. Co., 263 Fed. 868. 48. The Elkridge, supra 

v. Gibb, 8 App. Cas. 559; The Fair-| 45. The Pelotas, 43 F. (2a) 571; [a] Insurance on! wvendtent ves- 
port, [1912] P. 168; The City of| The Shreveport, 42 F. (2d) 524; The|get—3n the case ofa government- 
Chester, 9 P. D, 182; The Mud Hop-| Gerbeviller, 34 F. (2d) 825; The owned salving vessel, the cost of 
per No. 4, 4 Aspin. 403; The Otto! Rikridge, 24 F. (24) 147 [mod on] insurance was not to be included 
Hermann, 33 L. J. P. D. & Adm. 189; | other grounds 30 F. (2d) 618]; The] where such cost was represented by 
Phe pblelenic, 4000.) Lug) Rui 286. 7 See) Manchester (Brigade, 276 © Fed 4103) tere. hookkeeging ent far ones wan 
Bullard v. 400,263 Feet of Lumber, | The Copperfield, 268 Fed.77; Texas |not an! actual expenditure The 
Ze a ie poate Cie Cee cs v. Texas, etc., SS. Co., 263 Fed.) tikridge, 30 F. (2d) 618 [mod 24 
The Nord Alexis, 273 Fed. 160, [eer- 68; The Tordenskjold, 255 Fed. 672, | 7 (2d) 147]. 


tjorari den 257 U. S. 635, 42 SCt 48, | Jeljing, 


167 CCA 48 [mod 253 Fed. 273]; 


253 Fed. 381; 


The 


The George 49. The Alabama, 280 Fed. 738 


66 L. ed. 409] (where the assisting 
vessel was compelled to bear the cost 
of her own injuries in a case in which 
the court said that no benefit was 
conferred on the vessel in distress); 
Hattrick v. The Spanish Bark, 11 F. 
Cas. No. 6,218a (an injury to the 
Salving vessel is only evidence of 
the risk to which such vessel was 
exposed); The Virginia, 28 F. Cas. 
No. 16,957, 3 Biss. 48 (if the salving 
vessel, in trying to save a stranded 
vessel by its own motive power, was 
lost or injured by the movement, it 
is one of the necessities of the serv- 
ice, and is a risk assumed as such). 


{a] Rule applied where owner of 
‘salving vessel had stipulated for re- 
imbursement for injury to such 
vessel. Kennedy v. Crane, 215 Fed. 
897, 182 CCA 237. 


{b] Claim for general deprecia- 
tion resulting from salvage service 
has been considered. Bird v. Gibb, 
8 App: Cas. 559. 


Cross references: 

‘Consideration of risk to salving ves- 
sel in general see supra § 181. 
Presumptions and burden of proof as 
ose sustained see infra § 

222. 


44. The Alabama, 288 Fed. 170 
{mod on other grounds 280 Fed. 738]; 
Texas Co. v. Texas, etc., SS. Co., 263 
Fed. 868; The Alaska, 23 Fed. 597; 
Commercial Pac. Cable Co. v. The 
Manchuria, 3 Hawaii Fed. 150 [mod 
on other grounds sub nom. Pacific 
Mail SS. Co. v. Commercial Pace. 
Cable Co., 173 Fed. 28, 97 CCA 346]; 
The Baku Standard v. The Angéle, 
[1901] A. C. 549; Bird v. Gibb, 8 App. 
Cas. 559%; The Fairport, [1912] P. 
168; Vermont SS. Co. v. The Abby 
Palmer, 9 Can. Exch. 1. 


{a] Destruction of property by 
use considered.—The Alabama, 288 
Fed, 170 [mod on other grounds 280 


Hawley, 242 Fed. 4738, 155 CCA 249; 
The Violet Blossom, 216 Fed. 379; 
The Rita, 62 Fed. 761, 10 CCA 629; 
The Chinese Prince, 61 Fed. 697; The 
IKxkimberley, 40 Fed.: 289; The Egypt, 
17 Fed. 359; Merritt, etc., Derrick, 
CtCe COteV na Ss. noo CtCl e20%=9) Com= 
mercial Pac. Cable Co. v. The Man- 
churia, 3 Hawaii Fed. 150 [mod on 
other grounds sub nom. Pacific Mail 
ae Co. v. Commercial Pac. Cable Co., 
173 Fed. 28, 97 CCA 346]; Vermont 
SS. Co. v. The Abby Palmer, 9 Can. 
Exch. 1; The Severn, 6 Newfoundl. 
103. See The Graces, 2 W. Rob. 294, 
166 Reprint 765. And see cases pas- 
sim supra § 116. 


46. The Mexico, 252 Fed. 880; 
Fairport, [1912] P. 168; 
6 Newfoundl. 103. 


[a] Illustrations.—(1) Supplies 
required as a result of departure 
from the original course. The 
Mexico, 252 Fed. 880. (2) Coal re- 
quired as a result of departure from 
the original course. The Mexico, su- 
pra. (3) Expense of caring for the 
salved property. The Copperfield, 
265 Fed. 77. (4) Cost of outfitting 
vessel to replace salving vessel on 
the latter’s regular run. The Severn, 
6 Newfoundl. 103. 


47. The Elkridge, 30 F. (2d) 618 
[mod 24 F. (2d) 147]. See The Per- 
ry Setzer, 288 Fed. 209 [aff sub nom. 
Jacksonville Forwarding Co. v. 
Oneida Nav. Co., 296 Fed. 700] 
(where the court declined to consid- 
er the amcunt paid daily under a 
charter of a salving tug). 


{a] Administration expenses.— 
The court has refused to include for 
consideration, administration ex- 
penses, on the theory that the gen- 
eral overhead expense continued ir- 
respective of the particular service. 
The Elkridge, 30 F. (2d) 618 [mod 


The 
The Severn, 


[mod on other grounds 288 Fed. 170]; 
The Benison, 36 Fed. 793; Hattrick 
v. The Spanish Bark, 11 F. Cas. No 
Oat eae Bird. v. Gibb, 8 App. Cas. 


50. The Carl Schurz, 5 F. Cas. No. 
2,414, 1 Flipp. 330; Hattrick v. The 
Spanish Bark, 11 F. Cas. No. 6,218a. 


51. Excessive awards in general 
see supra § 115. 


52. Canadian Pac. Nav. Co. v. The © 


C, F. Sargent, 3 Can. Exch. 332. 
see cases passim this section; 
infra § 189. 


53. The Menominee, 
[aff 300 Fed. 464]. 


[a] Effect of Harter Act.—In con- 
nection with the above statement the 
court said that under the Harter Act 
(Act# Mebr: 13, 18938 [27 aASest 
at L. 445 c 103 § 3], USCA tit 46 
§ 192), the salving vessel is not lia~ 
ble to the owner of the cargo for 
loss caused by the engagement of 
such vessel in salvage service. The 
eee 300 Fed. 461 [aff 300 Fed. 


But 
and 


300 Fed. 461 


Meg's of loss to cargo see supra § 
132. 


Wc As to loss of time see infra § 


55. The Nanna v, The Mystic, 41 
Can. S. C. 168, 14 AnnCas 83. 


56. Huasteca Petroleum Co. v. U. 
S., 27 BY (2a) 74. 


57. Huasteca Petroleum Co. v. U. 
S., supra. 

58. The Virginia, 
16,957, 3 Biss. 48. 


Duties and obligations of assisted 
vessel to assisting vessel in genera? 
See Supra § 111. 


59. The Ashbourne, 99 Fed. 111. 


28 F. Cas. No. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 143-145] 


an injury to a third vessel resulted from the salvor’s 
Only such damages as result from 
the salvage service are to be considered,*! and re- 
mote and consequential damages, having no logical 
or legal connection with the transaction upon which 
the claim for salvage is founded, 
sidered.°?, The mere fact, however, that there were 
latent defects in the salving vessel when the salvage 
service commenced, which exposed her to liability 
to injury, does not prevent the consideration of spe- 
cial damages actually sustained in the salvage serv- 


negligence.®° 


ice as a result of such defects.%* 


[§ 144] (c) Loss of Time and EHarnings.*+ 
dinarily, the loss of time, on the part of the salving 
vessel,®® ineluding the time spent in reaching the 
salved vessel,°® the time lost during the actual rendi- 
tion of the services,®? and also time subsequently 
lost, which may properly be considered as a proxi- 
mate result of the services,®* should be taken into 
So where a vessel is actually taken out of 
employment in order to render a salvage service, 
such fact forms an ingredient in the estimate of the 
The fact that the salving vessel 


account. 


salvage award.°° 


60. The No. 92, 252 Fed. 117, 164 
CCA 229. 
[a] Conclusiveness of finding.—In 


a suit for salvage, where it appeared 
that the salving vessel was by a 
court of competent jurisdiction held 
responsible for injuries to another 
vessel during the salvage operations, 
that finding was conclusive. The No. 
92, 252 Fed. 117, 164 CCA 229. 


61. Potter v. Payne, 269 Fed. 470; 
The Benison, 36 Fed. 793; Stephens 
Va peales of..Cotton, (22°F. ‘Cas: No: 
13,366, Bee 170; The Fairport, [1912] 
P. 168. See The Alaska, 23 Fed. 597 
(where a specific allowance was re- 
fused). 

62. The Kanawha, 254 Fed. 762, 
166 CCA 208; The Varzin, 180 Fed. 
892 [mod on other grounds 185 Fed. 
1007, 107 CCA 398]; The Hreza, 124 
Fed. 659; The Saragossa, 21 F. Cas. 
NOL o42,230, Al Ben. 1-553; EW inso. Vv. 
The Cornelius Grinnell, 30 F. Cas. 
No. 17,883; The Daniel Steinman, 6 
Newfoundl. 429. 


[a] Tlustrations.—(1) A tug, 
which anchored her two barges while 
salving a stranded steamship, and 
then proceeded alone to a port and 
remained two days while her master 
was trying to adjust the salvage, was 
not entitled ‘to recover for damage 
subsequently suffered by the barges, 
consequent upon the delay. The 
Fordenskjold, 253 Fed. 273 [mod on 
other grounds 255 Fed. 672, 167 CCA 
48]. (2) A charterer of a vessel, 
which performed salvage. service, 
was not entitled to recover the cost 
of feeding a cargo of horses, dur- 
ing the time they were awaiting the 
arrival of the chartered vessel, which 
was to transport them; such expense 
being too remote. The Kanawha, 254 
Fed. 762, 166 CCA 208. 


[b] Statutory liability of salvor 
to compensate dependents of deceased 
members of crew.—The fact that the 
government as owner of the salving 
vessel was under statutory liability 
to pay compensation to the depend- 
ents of members of the crew of such 
vessel who lost their lives during 
the course of the salvage service did 
not increase the value of the serv- 
ice nor the amount of the salvage 
award. The Elkridge, 30 F. (2d) 618 
[mod 24 F. (2d) 147]. 


63. The Benison, 36 Fed. 793. 
Compare The Hesper, 18 Fed. 696 [aff 
7 Uniswicoen TiS etLl77, 300 Lived. 
1175] (where a specific award for 
repairs was refused). 
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cannot be eon- 


[56 C.J.] 75 


had been operating at a loss does not deprive her of 
the right to the allowance of an amount represent- 
ing the reasonable value of salvage service.?° 
should, however, be taken not to overemphasize the 
effect. of giving up other employment;*! and loss of 
time which may not be regarded as the proximate 
result of the salvage service may not be considered.’ 
So where there is no evidence that other employment 
was lost, the mere possibility of such loss may not 
be considered ;7* 
where the salving vessel was not engaged at the 


Care 


and it has been laid down that, 


time of the service, the court need not consider the 


Or- 


64. Duration of service as affect- 
ing amount of award in general see 
supra § 138. 


65. The Elkridge, 24 F. (2d) 147 
[mod on other grounds 30 F. (2d) 
618]; The Alabama, 288 Fed. 176 


[mod on other grounds 280 Fed. 738]; 
The Jean L. Somerville, 286 Fed. 35; 
The Buckhannon, 284 Fed. 917; The 
Manchester Brigade, 276 Fed. 410; 
The Fordenskjold, 255 Fed. 672, 167 
CCA 48 [mod 253 Fed. 273]; The 
Jelling, 253 Fed. 381; The Kia Ora, 
252 Fed. 507, 164 CCA 423 [mod 246 
Fed. 143]; The Pelican, 158 Fed. 183; 
The Western Star, 157 Wed. 489; The 
Theta, 135 Wed. 129; The Bessie 
Whiting, 35 Fed. 79; Holmes v. The 
Joseph C. Griggs, 12 F. Cas. No. 
6,640, 1 Ben. 81; Commercial Pac. 
Cable Co. v. The Manchuria, 3 Ha- 
wali Fed. 150 [mod on other grounds 
sub nom. Pacific Mail SS. Co. v. Com- 
mercial Pac. Cable Co., 173 Fed. 28, 
346]; The Fairport, [1912] 
The Port Hunter, [1910] P. 
q Vermont SS, Co. v. The Abby 
Palmer, 9 Can. Exch. 1. 

66. The Pelican, 158 Fed. 183; 
The Graces, 2 W. Rob. 294, 166 Re- 
print 765. 


67. -Atlantic ‘Transp: Co. v..U._S., 


42 F. (2d) 583; The Kanawha, 254 
Fed. 762, 166 CCA 208; ' The Pelican, 
158 Fed. 183. 


és. Atlantic Transp. Co. v. U. S., 


42 F. (2d) 583; The Jean L. Somer- 
ville, 286 Fed. 35; The Pelican, 158 
Fed. 183; The B®. M. Bicknell, 3 F. 


Cas. No. 1.476. 1 Bond 270; The Fair- 
port, [1912)]) Ps 168: 

[a] Time lost by the salvor ves- 
sel while undergoing repairs may be 
considered in determining the amount 
of salvage. The Benison, 36 Fed. 
7193; sGonzales'v: U.S., 42)-Ct. Cl. 299; 
The Fairport, [1912] P. 168. 


69. The Gerbeviller, 34 F. 
825; The Edilio, 246 Ved. 470; 
Antilla, 245 Fed. 973; The Salacia, 2 
Hage. Adm. 262, 166 Reprint 240; 
The Louisa, 3 W. Rob. 99, 166 Re- 
print 900. 

70. The Elkridge, 24 Ex 
[mod on other grounds 30 F, 
618]. 


71. The Nicolai Heinrich, 17 Jur. 
29. 


(2d) 
The 


(2d) 147 
(2d) 


3 


72. The Impoco, 287 Fed. 400. 
See The Professor Koch, 260 Fed. 969. 

{a] Tllustration.—Delay caused by 
failure to obtain coal after the sal- 
vage service. The Impoco, 287 Fed. 
400. 


earnings she might have made during her detention 
in the salvage service."* 

[§ 145] 5. Contracts as to Compensation; 
tlement and Release’°—a. In General. 
vors are not under any obligation to negotiate before 
undertaking the salvage service,7® and, in the ab- 
sence of a contract, are entitled to the judgment of 
the court as to the amount of the remuneration,‘ 
the amount which they should receive is frequently 
determined by contract,*® and such contract, if valid, 
is enforceable*® and binding®® on both the salvor*? 


Set- 
While sal- 


73. The Impoco, 287 Fed. 400. 

74. The Louisa, 3 W. Rob. 99, 166 
Reprint 900. 

75. Consideration of prior contract: 


as affecting amount of award see su- 
pra § 140. ; 


76. The Henry, 15 Jur. 183. 
7%. Lhe Ho oB. Koster] 112 hase 
No. 6,290, 1 Abb. Adm. 222; Hen- 


nessey v. The Versailles, 11 F. Cas. 
No. 6,365, 1 Curt. 353; The Henry, 1 
Jur. 183. 


78. See cases passim §§ 145-153. 


Nature of service rendered under 
contract see supra § 8. 


79. See cases passim this section 
and infra § 149. 


80. The Parisian, 264 Fed. 511i 
[certiorari den sub nom. Stancil v. 
Leyland, 253 'U. S. 491, 40 SCt 584, 64 
L. ed. 1028]; Bergher v. General 
Petroleum Co., 242 Fed. 967; The H. 
B. Foster, 11 F. Cas. No. 6,290, 1 Abb. 


ey hie And see cases infra notes 
81. McKnight v. New Orleans 


Coal, ete., Co., 39 F. (2d) 457 [aff 36 
EF. (2d) 428]; Bergher v. General 
Petroleum Co., 242 Fed. 967; The 
Kennebec, 231 Fed. 423, 145 CCA 417; 
The Stanley H. Miner, 172 Fed. 486; 
The Delambre, 9 Fed. 775; Harley vy: 
Four Hundred and Sixty Seven Bars 
of Railroad Iron, ete., 11 F. Cas. No. 
6,068, 1 Sawy. 1; The Nasmyth, 10 P. 
D., 41; The Henry, 15 Jur: 183) pie 
Kingalock, 1 Spinks 263, 164 Reprint 
153; The Repulse, 2 W. Rob. 396, 166 
Reprint 804; The True Blue, 2 W. 
Rob. 176, 166 Reprint 721. 


[a] Contract for specific amount. 
—The binding effect on the salvor of. 
a valid contract for a_ specified? 
amourt, as determining the amount 
to be awarded, has been recognized, 
The Stanley H. Miner, 172 Fed. 486; 
Bounty v. Kerrin, 3 F. Cas. No. 1,6974; 
The Whitaker, 29 F. Cas. No. 17,525, 
1 Sprague 282. And see cases pas- 
sim this section. 


[b] Cormtract made after com- 
mencement of services.—(1) A con- 
tract between the owner of the as- 
sisting and the owner of the assist- 
ed vessel, entered into after the sery- 
ice has commenced, for compensa- 
tion on a towage basis, is binding on 
the owner of the assisting vessel. 
The Friesland, [1904] P. 345. (2) 
Towage converted into salvage serv- 
ice see supra § 15. (38) Contract for 
towage in general see Towage [38% 
Cyc 555 et seq]. 


76 [56 C.J.] 
and the owner of the salved property.*® Contracts 
between the owners of the salved and salving ves- 
sels are, however, binding only on the contracting 
parties,*? and on those on whose behalf such owners 
were authorized to contract.** 


Construction. In determining the rates payable,*° 
and the items to be included,*® in respect of a par- 
ticular service rendered under a seasonal contract to 
furnish wrecking service, all pertinent provisions 
of the contract should be considered. 

[§ 146] b. Authority To Make Contract—(1) On 
Behalf of Salved Property or Owners Thereof.*‘ 
Subject to rules governing the validity of contracts 
for salvage compensation,®® it is well settled that the 
master of a vessel in distress may, without special 
authority,®® bind the owner by a salvage agree- 
ment.°® It has been laid down that, in order to ren- 
der an agreement by the master binding on the own- 
er of the salved vessel, the contract must be made 
under necessity, and it must be made for the benefit 
of such owner.®! So also, in the absence of an emer- 
gency or necessity, the owner of salved cargo is not 
bound by the contract of the master of the salved 
vessel,°? 


[§ 147] (2) On Behalf of Salvors.°* The master 
of the salyving vessel may bind the interest of his 
employer by an agreement with the master of the 
salved vessel as to the quantum of salvage to be paid 
for services to’ be rendered.®* According to some 
cases, such an agreement,®® or an agreement by the 
owner of the salving vessel,°® will not be conclusive 
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upon the crew, if made without their sanction and 
coneurrence. There is, however, authority for the 
view that the master may bind the erew by a con- 
tract in respect of services to be rendered;°’ and 
also, it seems, that the owner of the salving vessel 
may bind both the master?’ and the erew®® in re- 
spect of such future services. A general agreement 
binding owners of vessels, including the owners of 
salved and salving vessel involved, to submit to ar- 
bitration, questions as to salvage which might arise, 
is not binding on the master and crew of the salving 
vessel, in respect of the particular service, in the 
absence of the consent or acquiescence of such mas- 
ter and crew.* 

Salvors who act in consort may be bound by a con- 
tract as to the price made by one of them, although 
there was no formal authorization under which the 
one so contracting acted for all;? the authority to 
contract may appear from the fact that the other 
salvors recognized, as spokesman, the one who con- 
tracted and acquiesced in his dealing with the owner 
of the salved property.® 

The officers and crew of a national vessel, ordered 
by the government to render assistance, have no 
right to make an agreement with the master of the 
distressed vessel as to the amount of their reward.* 


[§ 148] c. Nature, Form, and Sufficiency of Con- 
tract. Contracts which determine the amount of 
compensation may take the form of an agreement to 
pay in the event of success in the salvage operation, 


or of an agreement to pay in any event for the serv- 


Authority of master or owner of 
salving vessel to bind other salvors 
see infra § 147. 


82. Post v. Jones, 19 How. (U. S.) 
150, 15 L. ed. 618; The Humarock, 
234 Fed. 716; The Lasca, 133 Fed. 
1005; Davis Coast Wrecking Co. v. 
The Alert, 56 Fed. 721; Merritt 
Wrecking Organization v. The Sir 
William Armstrong, 53 Fed. 145; 
Blackburn v. The Wellington, 48 Fed. 
A75; Hads v. The H. D. Bacon, 8 F. 
Cas. No. 4,232, Newb. Adm. 274; The 
Ellen Hogate, 8 F. Cas. No. 4,375a; 
The Strathgarry, [1895] P. 264; The 
Prinz Heinrich, 13 P. D. 31; The Hel- 
en. and George, Swab. 368, 166 Reprint 
1170; The True Blue, 2 W. Rob. 176, 
166 Reprint 721; The Dracona v. 
Connolly, 5 Can. Exch. 207. See The 
Robert S. Besnard, 144 Fed. 992, 


Authority of master to bind owner 
see infra § 146. 

83. Bergher v. General Petroleum 
Co., 242 Fed. 967. 


84. See infra §§ 146, 147. 
85. The Newaygo, 205 Fed. 178. 
{a] Illustration.—Where a_tow- 


ing company contracted to perform 
all towage and wrecking services re- 
quired by a steamship company dur- 
ing the season allowing a uniform 
Aliscount of twenty per cent., and on 
being called on, rendered services in 
an unsuccessful attempt to rescue a 
stranded steamer, it could not be re- 
quired to accept payment under the 
salvage rule, which, under the cir- 
cumstances, would have decreased the 
compensation, in view of a provision 
of the contract which indicated that 
in no case was the towing company 
to receive less than a specified amount 
per day. The Newaygo, 205 Fed. 178. 

86. The Newaygo, supra. 

{a] MTllustration.—Where the con- 
tract described supra note 85 [a] 
authorized the towing company to 
charge extra for lighters, if used in 
the service, the use of one owned by 


the steamship company did not en- 
title the latter to a credit for the 
value of such use against the claim 
of the towing company in the absence 
of a charge for such value. The 
Newaygo, 205 Fed. 178. 


87. Request for, and acceptance 
of, service as affecting nature of 
service see supra §§ 29-31. 


_ Settlement and contract as to serv- 
acer ee: performed see infra §§ 
-156. 


88. See infra § 149, 


89. New York, etc., Mail SS. Co. 
v. The G. W. Jones, 48 Fed. 925. 


90. The Humarock, 234 Fed. 716; 
The Sir William Armstrong, 53 Fed. 
145; Hads v. The H. D. Bacon, 8 F. 
Cas. No. 4,232, Newb. Adm. 274; The 
Prinz Heinrich, 13) P.. D. 31;. The Ar-= 
CHUTE Se Om Le ELODUnING Sen OOS 


[a] Agreement covering cargo 
may be included. The Prinz Hein- 
rich, 13 RP. D. 31; .The Cumbrian, 6 
Aspin, 151. 

[b] After some service has been 
performed, a contract covering a 
separate and subsequent operation 
may properly be made. The Huma- 
rock, 234 Fed. 716. 


91. The Crusader, [1907] P. 196; 
The Renpor, 8 P. D. 115; Interna- 
tional Wrecking, etc., Co. v. Lobb, 11 
Ont. 408. 


[a] Thus (1) a master has no au- 
thority to bind his owners by an 
agreement to save the lives of him- 
self and crew, since his owners have 
no beneficial interest in the subject- 
matter of such a contract (The Ren- 
por, 8 P. DW. 115); (2) nor can’ he. by 
express agreement bind the owners 
to pay salvage beyond the value of 
the vessel (International Wrecking, 
etc., Co. v. Lobb, 11 Ont. 408). (3) 
Where, under an existing agreement, 
the master of a vessel was able to 
obtain the same service as was ac- 
tually obtained under an alleged su- 


perseding agreement involving the 
payment of a greater amount, it was 
held that the latter agreement was 


not effective. ‘The Crusader, [1907] 
1B IS, 
92. The Humarock, 234 Fed. 716. 


[a] Rule applied.—W here the 
agent of the cargo owner could have 
on Seer The Humarock, 234 

ed aac iG, 


93. Effect of contract of master or 
ewner on crew’s right to claim as 
salvors see supra § 61. 


Settlement and contract as 
services already perfermed see 
fra §§ 154, 156. 

94. Societa Commerciale Italiana 
di Navigazione v. Maru Nav. Co., 280 
Fed. 334 [mod on other grounds 271 
Fed. 97, and certiorari den 259 U.S. 
584, 42 SCt 586, 66 L. ed. 1075]; The 
Delambre, 9 Fed. 775; The Inch- 
maree, [1899] P. 111; The Nasmyth, 
LOE Spa 1 


95. The Delambre, 9 Fed. 775. 


96. Bergher v. General Petroleum 
Co., 242 Fed. 967. 


97. The Inchmaree, [1899] P. 111; 
The Nasmyth, 10 P. D. 41. See The 
True Blue, 2 W. Rob. 176, 166 Re- 
print 721 (where an agreement was 
upheld). 


to 
in- 


98. See The Friesland, [1904] P. 
345. 
99. See McKnight v. New Orleans 


Goal, etc., Co., 39 F. @d) 457 [aft 36 
F. (2d) 428] (where salvage award 
was denied); The Friesland, [1904] 
P. 345. Compare The William Lush- 
ington, 7 Notes of Cas. 361. 

1. The Margery, [1902] P. 157. 

2. Dominy v. De Alberti, 7H. Cas: 
& SR, MANE Xeuas 

3. Dominy v. De Alberti, supra. 

4 The Woosung, 1 P. D. 260. 

5. (The Hlfrida, 1725 Ue Se eGa Lo 
SCt 146, 43 L. ed. 413; Elphicke v. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 148-149] 


ices rendered.® It has been asserted in some cases, 
however, that nothing short of a contract to pay a 
given sum for the service to be rendered, or a bind- 
ing engagement to pay at all events, whether suc- 
cessful or not in the enterprise, will bar a meritorious 
salvage claim.? It has been laid down in general 
terms that in order to bar a elaim for salvage it is 
necessary to show a contract to pay in any event,§® 
but the view has been expressed that this test is not 
conclusive, since a valid contract, contingent on suc- 
cess, will also prevent the determination of the 
amount of compensation by the ordinary rules of sal- 
vage,°® the difference in view apparently turning on 
the construction of the phrase “bar a claim for sal- 
vage,’ which in some cases has been construed to 
mean to preclude the determination of compensation 
by the ordinary rules of salvage or on the usual lib- 
eral seale.1° A specified amount due for a service 
under a contract making the compensation dependent 
on success is usually regarded as salvage compensa- 
tion.1? 

Form and sufficiency of contract. There must be 
mutual assent in order to give rise to a contract 
which will prevent a service, otherwise a salvage 
service, from being compensated as such service,}” 
and there must be a distinct agreement so explicit in 
terms as to satisfy the court that the salvors as- 
sented to something other than a salvage compensa- 
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tion.t® Mere loose talk is not sufficient;+* nor is 
an agreement made prior to the rendition of the 
services to arbitrate the value of such services,'® al- 
though a refusal to submit to arbitration in accord- 
ance with such agreement may tend to a reduced 
award.1° The acceptance by the master of the salved 
vessel of an offer looking to the formation of a con- 
tract may, however, be implied from his subsequent 
acquiescence in, and ratification of, the service per- 
formed by the salvor.+* 


[§ 149] d. Validity and Disregard by Court of 
Contract—(1) In General. Where a contract for 
salvage compensation is duly and fairly made, no 
advantage being taken of ignorance or distress, it is 
readily upheld by the court!® and is binding both 
on the owners of the salved property and also on 
the salvors.19 The rule applies to a contract to pay 
for the services rendered regardless of suecess.?° 
There is, however, an obligation of mutual good faith 
in negotiations looking to a contract for salvage com- 
pensation.*1 So a contract may be disregarded, 
where the person who contracted on behalf of the 
salved vessel acted corruptly,”? or, it seems, reckless- 
ly,?2 and in disregard of the interest of the owner 
of the salved vessel; and a like rule applies in the 
case of a contract between the master of the salved 
vessel and the salvors, which discriminates in favor 
of the salved vessel as against the salved cargo,?* 


White Line Towing Co., 106 Fed. 945, [ salvage. Pope v. The Sapphire, 19[Cas. No. 6,290, Abb. Adm. 222; The 
46 CCA 56. And see cases passim} F. Cas. No. 11,276. (2) An assur- Independence, 13 F. Cas. No. 7,014, 
§§ 145, 149. ance of the keeper of a lightboat to} 2 Curt. 350; The J. G. Paint, 13 E. 


6. The panes 172 Wie ISS 6519, 
SCt 146, 43 L. ed. 413; The Parisian, 
264 Fed. tae bh [certiorari den sub nom. 
Stancil v. Leyland, 253 U. S. 491, 40 
SCt 584, 64 L. ed. 1028]; The Kenne- 


bec, 231 Fed. 423, 145 CCA 417; Bl-|a claim for salvage. 
phicke v. White Line Towing Co., 106 | 1 Ct. Cl. 184. 
Fed. 945, 46 CCA 56. And see cases 14. 


passim §§ 145, 152. 

[a] On the Great Lakes, it has 
been said, this is the most common 
method of fixing the award. The 
Elfrida, 172 U. S. 186, 19 SCt 146, 43 allowed). 
L. ed. 413; Elphicke v. White Line 15. 


one of the claimants that he and 
such other men as could go on board 
should be well paid, but that he had 
no authority to make a definite bar- 
gain, was not a contract which barred 


Bowley v. Goddard, 3 F. Cas. 
No. 1,736, 1 Lowell 154; 
Py Hagg. "Adm. 262, 166 Reprint 240. 
OS 0h, EL 40, 8 SCt 
Bop LOL mee deaaco (where salvage was 


See The Excelsior, 


Cas. No. 7,318, i Ben, (545: The Os- 


teonthe, 18 F. Cas. No. 10, 608a; The 
Strathgarry, ELS95] Plt2 645 The 
Prinz Heinrich, 13 P. D. 81; The Nas- 


myth, 10 P. D. 41; The Mulgrave, 2 
Hage. Adm. 77, 166 Reprint 172; The 
Henry, 15 Jur. 183; The Repulse, 2 
W. Rob. 396, 166 Reprint 804; The 
True Blue, 2 W. Rob. 176, 166 Re- 
print 721; The Kingalock, 1 Spinks 
263, 164 Reprint 153; The Helen and 
George, Swab. 368, 166 Reprint 1170; 
The Dracona v. Connolly, .5 Can. 
Exch. 207; International Wrecking, 


Gould v. Us-S.; 


The Salacia, 


Towing Co., 106 Fed. 945, 46 CCA 56. 


Contract to pay in any event as 
affecting character of service see su- 
pra § 8. 

Effect as to amount in general see 
infra § &52. 


7. The Excelsior, 123 U. S. 40, 8 
The Camanche, 


SCt 33, 31) Led. 75% 
TOP renin sols 


Coffin v. The John Shaw, 5 F. Cas. 
No. 2,949, 1 Cliff. 230. See The Man- 
chester Liners, GEC Vig Wao Sanu. 
Cl. 449 (apparently recognizing rule). 


Sie Dhes Wxecelsiory £230 Ui. 95240528 
SC@t33, 31 LL. ‘ed. 175; Adams-v. The 
Island City, RR Cas. No. Lil COlkbne 
210; The Independence, 13 F. Cas. 
No. 7,014, 2 Curt. 350. 


9. Bowley v. Goddard, 3 F. Cas. 
No. 1,736, 1 Lowell 154. 


10. Bowley v. Goddard, supra; 
The Louisa Jane, 15 F. Cas. No. 8,532, 
2 Lowell 295. 


11; ‘Che Susan, 23. Cas: No. 13,- 
630, 1 Sprague 499; The Whitaker, 
29 F. Cas. No. 1, 525, 1 Sprague 282. 


12; othe. lighter bs Re. oR. No: 250; 
209 Fed. 493 


13. The Tmitavisie, 12 F. Cas. No. 
6,916; Pope v. The Sapphire, 19 F. 
Cas. No. 11,276. 


[a] Agreements not sufficient.— 
(1) A statement, by the master of a 
vessel to the commander of a tug 
asked to tow her out of danger, ‘‘that 
the ship would pay,’ was not suffi- 
cient evidence of.a contract for pay- 
ment at all events to bar a libel for 


The Excelsior, PISA 40878 
SCt 33, 31 L. ed. 75; Charente SS. Co. 
Ni The Dupuy De Lome, 55 Fed. 93; 


The Kimberley, 40 Fed. 289; Board- 
man ve Bethel ook Cas. INO. 15855 
Cofin v. The John Shaw, 5 F. Cas. 


No. 2,949, 1 Cliff. 230; The Independ- 
ence, 13-F. Cas. No. 7,014, 2 Curt. 350. 


16. See supra § 135. 


17. The Ellen Holgate, 8 F. Cas. 
No. 4,375a. 


Request for, and acceptance of, 
service as elements of salvage serv- 
ice see supra §§ 29-31. 


18. Post v. Jones, 19 How. (U. 8.) 
150, 15 L. ed. 618; McKnight v. New 
Orleans Coal, etc., Co., 39 F. (2d) 457 
[aff 36 F. (2d) 428]; Great Lakes 
Towing Co. v. St. Joseph-Chicago SS. 
Co., 253 Fed. 635, 165 CCA 261 [cer- 
tiorari den 248 U. S. 578, 39 SCt 20, 
638 L. ed. 480, and 249 U. S. 609, 39 
Sct 290, 63 L. ed. 800]; The Huma- 
rock, 234 Fed. 716; The Stanley H. 
Miner, 172 Fed. 486; The Lasca, 133 
Fed. 1005; The Thornley, 98 Fed. 
735, 39 CCA 248; Davis Coast Wreck- 
ing Co. v. The Alert; 56 Eed. 721; 
Merritt. Wrecking Organization  v. 
The Sir William Armstrong, 53 Fed. 
145; Leathem v. The Roanoke, 50 
Fed. 574; Blackburn v. The Welling- 
ton, 48 Fed. 475; The R. D. Bibber, 
33 Fed. 55; The M. Vandercook, 24 
Fed. 472; The Delambre, 9 Fed. 775; 
Bearse v. Three Hundred and Forty 
Pigs of Copper, 2 F. Cas. No. sari 
1 Story 314; Bads v. The H. D. Ba- 
con, 1a Cas. No. 4,232, Newb. Adm. 
274; She Ellen Holgate, Siumkye Cast 
No; 4;875a;) The H. B.) Foster; (11 F. 


etc., Co. v. Lobb, 11 Ont. 408. 


[a] Where a salvage contract is 
made on land, between parties dealing 
upon equal terms, with full oppor- 
tunity for deliberation and equal 
knowledge of the facts, such con- 
tract should be treated like any other 
voluntary deliberate contract for a 
specific service. The Alert, 56 Fed. 


721 
19. See supra § 145. 
20. The Parisian, 264 Fed. 511 


[certiorari den sub nom. Stancil v. 
Leyland, 253 U. S. 491, 40 SCt 584, 64 
L. ed. 1028]; The Kennebec, 231 Fed. 
423, 145 CCA 417; Leathem v. The 
Roanoke, 50 Fed. 574. See The Well- 
field v. Adamson, 5 Aspin. 214 (con- 
tract for towage upheld in case in 
which towed vessel was lost). 


[a] Mistaken statement as to 
name of service.—The mere fact that 
the agent of the owner of the vessel 
referred to the service as a towing 
service did not invalidate the con- 
tract where the other party to the 
contract was not misled as to the ac- 
tual nature of the service. The Ken- 
nebec, 231 Fed. 423, 145 CCA 417. 


21. The Clandeboye, 70 Fed. 631, 
17 CCA 300. 


gar Dire Crus, 
Reprint 266. 

23. The Theodore, 
Reprint, 1163. 

24. Leathem v. The Roanoke, 50 
Fed. 574; Harley v. Four Hundred 
and Sixty-Seven Bars of Railroad 
Iron, etc;, 11. FH. Cas, Nox 63068, 7 


V, Lush, 583) (167 
Swab. 351, 166 


78 [56 C.J.] 


as, for example, where it provides for the salvage of 
the vessel apart from the cargo.?® So an agreement 
may be disregarded where it was induced by fraud 
or misrepresentations”® on the part of the salvors 577 
or by the suppression of material facts on the part 
of the master of the salved vessel,?® or on the part 
of the salvors.2® So the contract may be set aside 
or disregarded where it was entered into under cir- 
cumstances amounting to compulsion or duress,*° 
‘as, for example, where the master of a vessel in dis- 
tress, on threat of the prospective salvor to leave, 
-agrees to the latter’s terms;*? and a like rule ap- 
plies where persons, who should have acted as sal- 
vors, took advantage of the difficulties of the master 
of the vessel in distress to induce a sale of the cargo 
to them.°? Likewise the contract may be disre- 
garded where it was entered into under a mutual 
mistake of fact,** where a wreck commissioner, in 


violation of his official duties, became a party to ‘the. 


agreement,?* and in general where its enforcement 
would be contrary to equity and good conscience,*° 
or, as sometimes stated, unfair or unjust.2® In some 
of the earlier cases in the United States it was held 
or intimated that the effect to be given to salvage 
contracts was within the discretion of the courts,** 


Sawy. 1: [a] 
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Degree of duress.—To avoid 


[§ 149 


and that such contracts would be disregarded in all 
cases where, after the service is performed, the stip- 
ulated compensation appears to be excessive and 
unreasonable;*® and this rule seems to be effective 
under the systems of some maritime nations.*® The 
United States Supreme Court has, however, declined 
to adopt this doctrine, to its full limits at least, in 
the case of a contract under which payment is de- 
pendent on success, in holding that in the absence of 
fraud, compulsion, or mistake of facts, the contract 
should not be held bad simply because the price 
agreed to be paid turned out to be much greater than 
the services were actually worth;*® and, by the 
great weight of authority, both in the United States 
and England, it is held, in the absence of statute, 
that if a contract has been fairly entered into, with 
eyes open to all the facts, and no fraud or compulsion 
exists, the mere fact that it is a hard bargain,*? that 
the amount is excessive,*? or that the service was 
attended with greater**® or less** difficulty than was 
anticipated, will not, justify disregarding the con- 
tract, on the objection either of the owner of the 
salved property*® or of the salvor.*®° If, however, 
the supervening circumstances make the service 
wholly different from that contemplated by the par- 


deliberately made, will be regarded as 


[a] Discrimination not shown.— 
Merritt. Wrecking Organization. v. 
The Sir William Armstrong, 53 Fed. 
145; Harley v. Four Hundred and 
Sixty-Seven Bars of Railroad Iron, 
ete:, 11. F. Cas. No. 6,068, 1 Sawy. 1. 


25. The Westminster, 1 W. Rob. 
229, 166 Reprint 558. See also Scott 
v. Four Hundred and_Forty-Five 
Tons of Coal, 39 Fed. 285. 


26. The Repulse, 2 W. Rob. 396, 
166 Reprint 804. 

27. Eldridge v. Forty-One Bars of 
Railroad Iron, 8 F. Cas. No. 4,334; 
The Helen and George, Swab. 368, 166 
Reprint 1170; National Bd. of Under- 
writers v. Lundrigan, 8 Newfoundl. 
334, 

98...-The Henry, 15 Jur. 183 (rec- 
ognizing rule);\ The Kingalock, 1 
Sprinks 263, 164 Reprint 153. 

29. The Clandeboye, 70 Fed. 631, 
17 CCA ‘300; ‘The Cartela v. The In- 
verness-shire, 21 Austr. C. L. R. 387. 


30. Magnolia Petroleum Co. v. Na- 
tional Oil Transp. Co., 286 Fed. 40 
{mod on other grounds 281 Fed. 336]; 
Spreckels. v. The Jessomene, 47 Fed. 


903; Spreckels v. The Don Carlos, 47 
Fed. 746; Sweeting v. The Tennas- 
serim, 47 SCC eons en ew Cm Gouge. 


Brooks, 17 Fed. 548; Brooks v. The 
Adirondack, 2 Fed. 387; The A. D. 
Patchin, 1 F. Cas. No. 87, 1 Blatchf. 


414 far 9 F. Cas. No. 5,170]; Cowell 
v. The Brothers, 6 F. Cas. No. 3,294, 
Bee 136; Crary v. The El Dorado, 6 


F. Cas. No. 3,362; The Emulous, 8 F. 
Cas. No. 4,480, 1 Sumn. 207; The 
Homely, 12 F. Cas. No. 6,661, 8 Ben. 
495; -The Jeremiah, 13 F. Gas. No. 
7,290, 10 Ben. 338; Schutz v. The 
Naney, DASH Cag: No. 12,498, Bee 139; 
Warder v. ha Belle Creole, 29 F. Cas. 
No, 173165, 1 Pet. Adm. 31; The W. D. 
133550 28) fF. Cas. No. 17,306, 1 Hask. 236; 
The Wexford, 29 F. Cas. No. 17,472, 6 


Ben. 119; Williams v. The ‘Jenny 
Lind, 29 F._Cas. No. 117,723, Newb. 
Adm. 443; Inter-Island Steam Nav. 


Cow. The Chiusa Maru, 3 Hawaii 
Fed. 361; The Port Caledonia, [1903] 
Piast eebnes Rialto, [1891]; Poo Libs 
The Mark-.Lane, 15 P. D. 185; The 
Silesia, 5 P. D. 177; The Medina, 2 
PP. D. 5; The Woosung, 1 P. D. 260; 
The Kilmaho, 16 T. L. R. 155; The 
Medina, 8 Newfound]. 146. 


the contract for duress, it is not nec- 
essary to show such duress as is re- 
quired to invalidate an ordinary con- 
tract. The Elfrida, 172 U. S. 186, 19 
SCt 146, 43 L. ed. 4138 [rev 77 Fed. 754, 
23 COA 5b27 iss The: Rialto; —1s9 RK Ey 
175; The Mark ‘Lane, 15 °P. D. 135. 


31. Magnolia Petroleum Co. v. Na- 
tional Oil Transp. Co., 281 Fed. 336 
[mod on other grounds 286 Fed. 40]. 
And see cases supra note 30. 


32. Post v. Jones, 19 How. (U. S.) 
150, 15 L. ed. 618; The Bridgewater, 
4 F. Cas. No. 1,864. 


33. Davis Coast Wrecking Co. v. 
The Alert, 56 Fed. 721; The Clotilda, 
5 F. Cas. No. 2,903, 1 Hask. 412. See 
The Cartela v. The Inverness-shire, 21 
Austr. C. L. R. 387 (agreement dis- 
regarded where the master of the as- 
sisted vessel did not know that the 
assisting vessel had been especially 
engaged by a government official to 
search for the assisted vessel). 


34. National Bd. of Underwriters 
v. Lundrigan, 8 Newfoundl. 334 (dis- 
regarded on ground of public policy). 


35. The Elfrida, 172 U. S. 186, 19 
SCt 146, 43 L. ed. 413 [rev on other 
grounds Gi Nedseio4, 23 “CCA 52a 
(recognizing rule); Magnolia Petro- 
leum Co. v. National Oil Transp. Co., 
281 Fed. 336 [mod on other grounds 
286 Fed. 40]; The Young America, 


20 Fed. 926; Brooks v. The Adiron- 
dack, 2 Fed. 387; The Phantom, L. R. 
1 A. & EB. 58. See The Tornado, 109 


Ores aloe sES Cin Si 27) edie 
(where the court said that every 
agreement for salvage compensation 
is subject to the judgment of the 
court as to its being equitable and 
eonformable to the merits of the 
case); McKnight v. New Orleans 
Coal, ete.,,Co:, 39 EF. (2d) 457 [aff 36 
F. (2d) 428] (contracts for. salvage 
services are reviewable by courts and 
award may, in interest of justice, be 
made according to facts and circum- 
stances); The Young America, 20 
Fed. 926 (where the court declined to 
give effect to an alleged contract). 
-36. The Medina, 8 Newfoundl, 146. 
37. Propeller Towboat Co. v. The 
Agnes I. Grace, 49 Fed. 662 (holding 
that an agreement to pay salvage, 
while not binding on the court, when 


a valuable indication of what should 
be the true amount of the recovery). 
And see cases infra note 388. 


38. Propeller Towboat Co. v. The 
Agnes I. Grace, 49 Fed. 662; New 
York, ete., Mail SS. Co. v. The G. W. 
Jones, 48 Fed. 925; Millard v. The 
Schiedam, 48 Fed. 923; The Sophia 
Hanson, 16 Fed. 144; The A. D. Patch- 
in) ty Pi Cas; No: -87,) Le Blatent 4214 
[aff 9 F. Cas. No. 5,170]; The Emul- 
ous, 8 F. Cas. No. 4,480, 1 Sumn. 207; 
The Jacob E. Ridgway, 13 F. Cas. No. 
7,155, 8 Ben. 179; Sturgis v. The Ed- 
ward, 23 F. Cas. No. 13,575; Two Hun- 
dred and Two Tons of Coal, 24 F. Cas. 
No. 14,299, 7 Ben. 343; The W. D. B., 
29 F. Cas. No. 17,306, Hask. 236; Wil- 
liams v. The Jenny Lind, 29 F. Cas. 
No. 17,723, Newb. Adm, 443. 


39. See The Elfrida, 172 U. S. 186, 
19 SCt 146, 43 L. ed. 413. 


40. The Elfrida, 172 U. S. 186, 19 
SCt 146, 43 L. ed. 413 [rev 77 Fed. 754, 
28 CCA 527): 


41. The HElfrida, 172 U. Ss 186, 19 
SCt 146, 43 L. ed. 413; The Lasca, 133 
Fed. 1005; Bounty v. Kerrin, 3 F. Cas. 
No. 1,697a; The Silver Spray, 22 F. 
Cas. No. 12,857, Brown Adm. 349. 


42. The Humarock, 234 Fed. 716. 


43. The Elfrida, 172 U. S. 186, 19 
SCt 146, 43 L. ed. 413; The Lasca, 133 


Fed. 1005; The Waverley, DOR. SitAg 
& Hy 8692The: Cato, 35 sheep eas 
& Adm. 116; Halsey v. Albertuszen, 


11 Moore P. C. 313, 14 Reprint 714; 
The Betsey, 2 W. Rob. 167, 166 Re- 
print 717; The True Blue, 2 W. Rob. 
176, 166 Reprint 721. 


44 The Elfrida, 172 U. S. 186, 19 
SCt 146, 43 L. ed. 413; The Lasca, 133) 
Fed. 1005. 


45. The Elfrida, 172 U. S. 186, 19 
SCt 146, 43 L. ed. 413; The Strathgar- 
Tye [1895] P. 264. 


46. Bounty v. Kerrin, 3 F. Cas. No. 
1,697a; The Silver Spray, 22 F. Cas, 
No. 12,857, Brown Adm. 349; The 
Waverley, L. R. 3 A. & E.-369; The 
Cato, 35 L. J. P. D. & Adm. 116; Hal- 
sey v. Albertuszen, 11 Moore P. C. 
313, 14 Reprint 714; The Betsey, 2 
W. Rob. 167, 166 Reprint CLT ee DRS 
Firefly, Swab. 240, 166 Reprint. ALTE: 
The True Blue, 2 W. Rob. 176, 166 
Reprint 721. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 149-154] 


ties, the court has authority to deal with the ques- 
tion as though no contract had been made.*? 


[§ 150] (2) Effect of Invalidity of, or Disregard- 
ing, Contract—(a) In General. The fact that the 
contract is disregarded does not prevent an award 
for the salvage service;*8 and even where the agree- 
ment may be such as to have no binding effect upon 
the owner of the salved vessel,#® it may, according 
to some eases, operate as a limitation of the salvor’s 
demands.°° 


[§ 151] (b) Cancellation or Abandonment. 
Where a salvage contract is duly canceled by mutual 
consent, the court must consider the service as if no 
contract has ever existed.°+ So where unsuccessful 
salvage operations under a “no cure no pay” con- 
tract were abandoned, and the owner of the salved 
property accepted the salvor’s services, the amount 
of the award is not necessarily limited by the amount 
of compensation specified in the contract,*? nor does 
the price specified govern where the service initiated 
under the contract was abandoned with the consent 
of all parties, and another and different service was 
performed,®* the salvor being entitled only to a just 
and fair compensation for the service actually per- 
formed.’ Where, however, a contract for salvage 
service rendered to government property was termi- 
nated by those representing the salved property by 
a direction to discontinue the service, compensation 
was denied for services thereafter rendered.°® 


[§ 152] e. Effect of Contract To Pay in Any 
Event. A valid and binding contract for payment 
in any event at certain rates for the service to be 
rendered controls the amount of compensation,°® and 
prevents the making of an award on the usual salvage 
basis.°7 Thus, where the total amount of the award 
is determinable by a valid contract for payment of 
the reasonable value of the service rendered, in any 
event, those who assist are not entitled to the re- 
ward®® to which one who is entitled to claim as a 
technical salvor, is entitled;°® and where a specific 
amount is mentioned aS compensation for the service 
to be rendered, the amount so mentioned is the limit 
of the award to be made to the assisting person or 


47. The Westbourne, 14 P. D. 132.| vage service. 
See The Cartela v. The Inverness-| Cl. 561. 
shire, 21 Austr. C. L. R. 387 (where 56. 
the fact that the vessel in distress 
was much larger than as represented 
to the salvor was considered). 57. 


48. The Thornley, 98 Fed. 735, 39 
CCA 248: The Clandeboye, 70 Fed. 
631, 17 CCA 300; The Young Ameri- 
ca, 20 Fed. 926. And see cases pas- 58. 
sim supra § 149. see supra § 115. 

[a] Rule applied where the con- 59. The 
tract was disregarded because the 
salvor, during the negotiations, had 
concealed a material fact. The|L. ed. 1028]. 
Clandeboye, 70 Fed. 631, 17 CCA 300. 60. 

49. See supra § 149. 145 CCA 417. 

50. The Schiedam, 48 Fed. 923. 

51. The Africa, 1 Spinks 299, 164 
Reprint 178. 

52. The Maggie Todd, 282 Fed. 890. | § fel 

S30 Thea Wie. b.229s Bi Cas, No, q 
17,306, Hask. 236. Fed. 574. 


54. The W. D. B., supra. 
55.. Sloan v. U..S., 66 Ct. Cl. 561. 


[a] Thus the expense of stripping 
a wrecked naval barge could not be 
recovered in addition to the sum ac- 
eepted in settlement of a written sal- 64. 
vage contract, where the stripping 
was done after the naval authorities 
had directed the cessation of the sal- § 229. 


pra. 


salvor, 


SALVAGE 


Sloan’ v.U. S466 (Ct: 65. 


Elphicke v. White Line Towing 
Co., 106 Fed. 945, 46 CCA 56. 

Elphicke v. White Line Towing 
Co., supra; The Versailles, 11 F. Cas. 66. 
No. 6,365, 1 Curt. 353; The Whitaker, 
29 F. Cas. No: 17,525, 1 Sprague 282. 


Reward or bonus in general 


Parisian, 
[certiorari den sub nom. Stancil v. 
Leyland, 253 U. S. 491, 40 SCt 584, 64 


The Kennebec, 


Effect of salvor’s right to some 
compensation regardicss of success 68. 
on amount of salvage award see supra 


Leathem v. The Roanoke, 50 
62. Leathem v. The Roanoke, su- 


63. Rights of persons assisting : 
against salved property in| Reprint 312.. 
general see supra § 90. 


The Marquette, 16 F. Cas. No. 73. 
9,101, Brown Adm. 364; The Whitak- 
er, 29 F. Cas. No. 17,524, 1 Sprague 74. 
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vessel.®°° Compensation cannot be abated for ineffi- 
ciency of wrecking material hired at a fixed price 
by the day, and subject to discharge at the will of 
the master;°! if the service is accepted, the con- 
tract compensation must be paid.®? 


[§ 153] f. Effect of Contract on Rights of Persons 
Assisting Salvor.°* Ordinarily, a salvor operating 
under a contract with the owner of the property to 
which assistance is given is not an agent of such 
owner, in respect of the employment of third per- 
sons,°* and cannot create, against such owner or the 
property saved, any liability beyond the contract 
price;®> hence, one hired by a salvor to assist him, 
who has knowledge that the salvor is working under 
a contract, is limited in his recovery by the contract » 
price,*® notwithstanding the salvor gave the person 
so hired false information about the terms of the 
contract.°* 


[§ 154] g. Contract, Settlement, Release, or Arbi- 
tration. in Respect of Services Already Performed®*® 
—(1) In General. Salvors are entitled to the judg- 
ment of the court as to the amount of their remuner- 
ation, and are not under any obligation to negoti- 
ate,°® and a compromise of a salvage action agreed 
to by the salvor under a mistake of fact is not bind- 
ing upon him.?° While a receipt for an inadequate 
amount, in full for all. demands for salvage, given 
to the owners of the salved property by a salvor who 
formed an erroneous opinion as to the value of his 
services has been disregarded,’! a release of a sal- 
vage claim, in respect of the salved vessel and its 
owner, executed by the master and crew of the salv- 
ing vessel in consideration of the payment of a speci- 
fied sum has, however, been treated as prima facie 
valid.?? j 

Effect of offer of settlement. While an offer of a 
specified amount by the owner of the assisted vessel, 
made in negotiations for a settlement has been made 
the basis of an award,’* the mere fact that the salvor 
had offered to aecept a specified amount in amicable 
adjustment of his salvage claim does not prevent the 
award of a larger amount in a suit by him to enforce 
such elaim.**# 


The Marquette, 16 F. Cas. No. 
9,101, Brown Adm. 364; The Silver 
Spray, 22 F. Cas. No. 12,857, 1 Brown 
Adm. 349; The Whitaker, 29 F. Cas. 
No. 17,524, 1 Sprague 229. 


The Silver Spray, 22 F. Cas. 
No. 12,857, 1 Brown Adm. 349; The 
Whitaker, 29 F. Cas.. No. 17,525) 1 
Sprague 282. 

[a] A vessel, employed for a stip- 
ulated sum, by the principal salvors, 
with the acquiescence of the master 
of the wrecked ship, cannot, under 
any circumstnaces, recover salvage in 
addition to the sum agreed. The Yu- 
catan, 30 F. Cas. No. 18,194. 


67. The Silver Spray, 22 F. Cas. 
No. 12,857. 1 Brown Adm. 349. 


Settlement by owner of salv- 
ing vessel as affecting crew’s right 
to claim as salvors see supra § 61. 


69. The Tritonia, 2 W. Rob. 522, 
166 Reprint 853. 

70. The Monarch, 12 P. D. 5. 

71. Silver Bullion, 2 Spinks 70, 164 


264 Fed. 511 


231 Fed. 423, 


72. Pfeil v. U. S., 34 F. (2d) 923. 
The Robert S. Besnard, 144 
Fed. 992. 


The Magnolia, 253 Fed. 400; 
The Lackawanna, 220 Fed. 1000. 


80 [56 C.J.] 

Effect of void settlement. Even though a settle- 
ment by agreement or by arbitration is void, the 
salvors are entitled to a reasonable salvage,**® unless 
they have forfeited their right by fraud or other 
misconduct.*® 


[§ 155] (2) Settlement or Submission to Arbitra- 
tion, by Master of Salved Vessel. While there is 
authority for the view that ordinarily, where the 
courts are reasonably available, the master of the 
salved vessel is not authorized to submit to arbitra- 
tion a claim for salvage services already performed, ‘* 
in certain cases, after the salvage service has been 
rendered, it seems that the master may make a set- 
tlement for such service,’* or may agree to refer the 
matter to arbitration;’® and such settlement or 
agreement, if duly and properly made, will be bind- 
ing beth on the owner of the salved vessel®® and al- 
so on the owner of the salved cargo.*! In the ab- 
sence of ratification by the owner, however, the con- 
duct of the master will be carefully serutinized by 
the court,*? and his contract will not be regarded 
as binding upon the parties concerned, unless it ap- 
pears to have been made in good faith, and is such 
as a discreet owner placed in like circumstances 
would probably have made.*? Thus if the master 
settles the amount by agreement, those who claim 
under it must show that the amount allowed was rea- 
sonable and just;*4 and if he refers the claim to 
arbitrators, those who claim the benefit of the award 
must show that the proceedings were fair, and the 
arbitrators worthy of the trust.8®° Where the master 
acts in bad faith, and no necessity for the reference 
to arbitration exists, the award is void as against 
the owners,*® especially where the amount original- 
ly claimed by the salvors was exorbitant and there 


75. Church v. Seventeen Hundred 


SALVAGE 


[§§ 154-157 


was undoubted collusion between the master and 
the salvor.§? 


[§ 156] (3) Settlement or Submission to Arbitra- 
tion, by Master of Salving Vessel. While the master 
of the salving vessel may, by contract to submit to 
arbitration a claim for a service already rendered, 
bind himself,*’ it has been denied, that he may by a 
settlement,®® or by a contract for settlement, for 
such services, bind the owner of the salving vessel, 
except where there is a continuous operation and the 
prior service is but a slight and preliminary step in 
the whole operation, and one which of itself would 
not be the basis of a salvage award.®! §o, also, the 
master may not, without the sanction and consent of 
the crew of the salving vessel, bind them by a con- 
tract to submit to arbitration a claim for services 


already rendered,®? or by a settlement,°®* or by a con- — 


tract for settlement,®* of such services, except where 
there is one continuous operation, and the prior serv- 
ice is but a slight and preliminary step in the whole 
operation, and one which of itself would not be the 
basis of a salvage award.°® 


[§ 157] 6. Method of, or Formula for, Computa- 
tion—a. In General. There is no fixed rule as to the 
method of, or formula for, computing the amount of 
the salvage award.®® While it has been said that 
the method of using a percentage of the value of the 
salved property is no longer followed in determining 
the award,°®’ it appears that the courts still use their 
discretion in this regard, sometimes awarding a per- 
centage and at other times a gross sum,°®® and the 
propriety of using a percentage or fractional share 
of the value of the salved property has frequently 
been recognized or upheld.®°® In any event there 


and Twelve Dollars, 5 F. Cas. No. 
2;718. 
[a] Enforcement.—(1) Such rea- 


sonable salvage may be allowed in a 
proceeding in admiralty brought by 
the owners of the salved property 
against the property assigned as sal- 
vage (Church v. Seventeen Hundred 
and Twelve Dollars, 5 F. Cas. No. 
2,713), (2) or against the proceeds of 
such property (Church v. Seventeen 
Hundred and Twelve Dollars, supra). 


76. Forfeiture for misconduct see 
supra_§§ 95-109. 


77. Robinson v. Georges Ins. Co., 
17 Me. 131, 35 AmD 239. 


78. Houseman v. The North Caro- 
lina, 15 Pet. (U. S.) 40, 10 L. ed. 653. 


[a] Illustration.—When the sal- 
vage service, has not been important, 
and the compensation demanded is a 
small one, the master may, it seems, 
settle in order to proceed on his 
voyage without delay. Houseman y. 
The North Carolina, 15 Pet. (U. S.) 
40, 10 L. ed. 653. 


79. Houseman v. The North Caro- 
lina, 15 Pet. (U. S.) 40, 10 Ll. ed. 653. 


80. Houseman v. The North Caro- 
lina, supra. 

81. Houseman y. The North Caro- 
lina, supra. See Leathem v. The 
Roanoke, 50 Fed. 574 (settlements by 
master deliberately and fairly made 
will be upheld). 


82. Houseman y. The North Caro- 
lina, 15 Pet. (U. S.) 40, 10 L. ed. 653; 
Church v. Seventeen Hundred and 
Twelve Dollars, 5 F. Cas. No. 2,713; 
Peck v. Nashville M. & F. Ins. Co., 6 
La. Ann. 148. 


83. Houseman vy. The North Caro- 
lina 15 Pet. Un Ss 40) 0 ed) 6533; 
Church v. Seventeen Hundred and 
Twelve Dollars, 5 F. Cas. No. 2,713. 


[a] Intent to defraud underwrit- 
ers.—Settlement by the master of a 
vessel will not be upheld if made pur- 
suant to, and in furtherance of, a con- 
tract to defraud underwriters. Leath- 
em v. The Roanoke, 50 Fed. 574. 


84. Houseman vy. The North Car- 
Olina Lbyseete (Ue Ss») 40 10" Ia. ed: 
653. 

85. Houseman v. The North Car- 
olina, supra; Church v. Seventeen 
Hundred and Twelve Dollars, 5 F. 
Cas. No. 2,713. 


86. Houseman v. The North Car- 
Olina, 15 Pet? (U. S:) 40) 10 Ta ed 
653; Church v. Seventeen Hundred 
and ‘Twelve Dollars, 5 F. Cas. No. 
PAVE, 

87. Houseman v. The North Car- 
Olina, 1b Pete CU S.)) 40, 10h) edt 
653. 

88. The Britain, 1 W. Rob. 40, 


166 Reprint 489. 


89. Societa Commerciale Italiana 
di Navigazione v. Maru Nav. Co., 
280 Fed. 334 [mod on other grounds 
271 Fed. 97, and certiorari den 259 
U. S..584, 42 SCt 586, 66 L. ed. 1075]. 
See The Shreveport, 42 F. (2d) 524 
(where the binding effect of an entry, 
in the log of the salving vessel, of 
a letter from the master of the 
salved vessel was questioned). 


90. The Inchmaree, [1899] P. 111. 
But see The Britain, 1 W. Rob. 40, 
166 Reprint 489 (to the effect that 
by contract to arbitrate master may 
bind owner). 


91. The Inchmaree, [1899] P. 111. 


92. ‘The Britain, 1 W. Rob. 40, 166 
Reprint 489. 
93. The Sarah Jane, 


2 W. Rob. 
110, 166 Reprint 696. 


94. The Inchmaree, [1899] P. 111. 
95. The Inchmaree, supra. 
96. The Kia Ora, 252 Fed. 507, 


164 CCA 423 [mod on other grounds 
246 Fed. 143]; The Job H. Jackson, 
161 Fed. 1015; The Indian, 159 Fed. 
PAN eRsay (CGI NVA 


97. The Kia Ora, 252 Fed. 507, 
164 CCA 423 [mod on other grounds 
246 Fed. 143]. 

[a] Reason for rule.—The appli- 
cation of the percentage basis to the 
large values of modern time would 
lead to obvious injustice. The Kia 
Ora, 252 Fed. 507, 164 CCA 423 [mod 
on other grounds 246 Fed. 143]. 


98. The Indian, 159 Fed. 20, 86 
CCA 210. And see cases infra this 
note; and infra this section. 


[a] Percentage basis not used.— 
Where there was practically no dan- 
ger of loss of boat or cargo, and 
the only injury which would have 
followed if the salvage service had 
not been rendered, would have re- 


sulted merely in delay or the neces-. 


sity of repairs, the view was taken 
that a percentage either of the val- 
ue of the boat or of her cargo was 
not the proper method of computa- 
tion. The Ausable, 262 Fed. 783. 


99. Southern Pac. SS. Co. v. New 


Orleans Coal, ete., Towing Co., 43 F.. 


(ay eye's 


The Shreveport, 42 F. (2d) 
524; 


Treworgy v. Richards, 10 F. 


(2d) 152; The Livietta, 242 Fed. 195, 
155 CCA 35; The Pleasure Bay, 226 
Fed. 55; Albury v. Cargo of The 


Lugano, 215 Fed. 963 [aff sub nom. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 157-159] 


is not any fixed rate or share.t' Thus, in general, the 
rate per cent, or proportionate allowance, decreases 
as the value of the salved property increases,” and 
increases as the value of such property decreases ;* 
for the reason that in a ease of property of small 
value a small proportion would not hold out a suffi- 
cient consideration, whereas in eases of considerable 
value a smaller proportion would afford adequate 
compensation.* This latter formula should not, how- 
ever, be so used as to work an undue hardship on the 
owner of the salved property.® In some eases, other 
than derelict,® a moiety of the salved property has 
been given,‘ but, according to other cases, that is the 
highest compensation which is ordinarily allowed in 
the most meritorious eases,* and that is rarely giv- 
en.° It seems that in unusual cases where the prop- 
erty saved is in considerable danger and the gal- 
lantry, danger and difficulty of the service are very 
great more than a moiety,?° and even the whole of 
the salved property where there is no claimant,}1 
may be allowed. 


Dismissal before completion of service. Where 
after the acceptance of a salvor’s offer of service he 
is dismissed or superseded without completing the 
service, the view has been expressed that the bonus 
for the service should bear the same relative relation 
to the bonus which would have been given if the 
service had been performed as the time actually con- 
sumed bears to the time that would have been con- 
sumed if the service had been completed.?” 


Credits. Although the right of the master of the 
salving vessel to bind the owner by a settlement for 
services already performed has been denied,'? the 
owner of the salved vessel has been given credit on 
the award made, for an amount paid by such owner 


The Lugano, 222 Fed. 230, 138 CCA 
60]; The L’Hommedieu v. Pennsyl- 
Wania, | R. Co., 195" tied.’ 3093 The 
Minnie E. Kelton, 181 Fed. 237: Cor- 
nell Steamboat Co. v. 1,883 Bags of 
Sugar, 108 Fed. 277 [aff 202 U. S. 
184, 26 SCt 648, 50 L. ed. 987]; The 
Boyne, 98 Fed. 444; The Kimberley, 4. 
40 Fed. 289; The Egypt, 17 Fed. 359; 


[a] 


small, 
general rule 
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Great risk or hazard.—Where 

the value of the salved property is 

and the hazard is great, the 

is that the allowance 

is in a greater proportion. 

Fe ae 24 EF. Cas. No. 14,319, 1 Gall. 
Oe 


The Blenden-Hall, 1 Dods. 414, 
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to the master of the salving vessel, pursuant to an 
attempted settlement between the master of the 
salving vessel and the owner of the salved vessel, 
where the amount so paid was distributed among 
some of the officers and crew of the salving vessel 
and the award was for the benefit of both the own- 
er and the crew of the salving vessel.*+ 


What law governs, and comity. Notwithstanding 
the vessel is foreign, the question as to the rate or 
proportion is within the discretion of the court,’? 
but in some early cases, in fixing the rate of salvage, 
the usage in the country of the salvors,!® and of the 
owners of the salved property,!’ has been regarded, 
on the theory of reciprocity. 


[§ 158] b. Award of Whole Proceeds.'* In gen- 
eral, the salvor is not entitled to the whole proceeds 
of the salved property,'® regardless of the amount of 
the expenses incurred by him in connection with the 
services,?° and even though such expenses exceed 
the amount of the proceeds,?! or that remuneration 
merely for work and labor would exceed such 
amount.?” In the case of property of small value, 
however, where no claimant appeared,?* or where 
claimant did not put in a defense,?* the court has 
sometimes awarded the whole proceeds to the sal- 
vors; and a like rule has been applied where the 
title of the owner had been divested by competent au- 
thority.?°® 

[§ 159] c. Rate as Affected by Type and Condi- 
tion of Property Salved and Difficulty of Service.?° 
While there is authority for the view that ordinari- 
ly there should be no differentiation in rate or pro- 
portionate share as between vessel and cargo,?* dif- 
ferent rates or proportions have been used in re- 
spect of the salved vessel and the salved cargo,?® 
di Navigazione v. Maru Nav. Co., 280 
Fed. 334 [mod on other grounds 271. 


Fed. 97, and certiorari den 259 U. S. 
584, 42 SCt 586, 66 L. ed. 1075]. 


15. The Two Friends, 1 C. Rob. 
271, 165 Reprint 174. 


Tyson v. 


Murphy v. Suliote, 5 Fed. 99, 4 Woods 
19; Inter-Island Steam Nav. Co. v. 
The Chiusa Maru, 3 Hawaii Fed. 361. 
See The High Cliff, 271 Fed. 202 (less 
than one-third may be awarded un- 
der certain circumstances). 

1. The Blaireau, 2 Cranch (U. 8S.) 
240; The Job H. Jackson, 161 Fed. 
1015; The Gambetta, 74 Fed. 259, 20 
COA 417 he) Neto; 15 “Meds 3195 
Anderson v. The Edam, 13 Fed. 135; 
The John Wurts, 13 F. Cas. No. 7,434, 
Olcott 462; Pent v. The Ocean Belle, 
19 F. Cas. No. 10,961; The Philah, 
19. F. Cas. No. 11,09la; Merritt, etc., 
Derrick, ete, Co, Vv. U. S35 7637 Ct. Cl. 
297; The Salacia, 2 Hagg. Adm. 262, 
166 Reprint 240. See The Francis 
Burton, 2 Hagg. Adm. 156, 166 Re- 


2. The Livietta, 242 Fed. 195, 155 
CGA 35; The Varzin, 180 Fed. 892 
[aff 185 Fed. 1007, 107 CCA 398]; 
The Gambetta, 74 Fed. 259, 20 CCA 
ALT: (They Rita, 625 Ned. 761, 10 CCA 
629; Compagnie Commerciale de 
Transport a Vapeur Francaise _v. 
Charente SS. Co., 60 Fed. 921, 9 CCA 
792) Tyson Vv. Prior, 24. fF. Cas. No: 
Ao oe lea lls soe bne slenden- 
Hall, 1 Dods. 414, 165 Reprint 1361. 
And see cases supra § 127 note 76. 

8. Tyson v. Prior, 24 F. Cas. No. 
14°319) 1 (Gall 135; The Blenden- 
Hall, 1 Dods. 414, 165 Reprint 1361. 
See The Independent, 14 F. (2d) 115 
(apparently recognizing rule). 
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165 Reprint 1361. 
5. The Neto, 15 Fed. 819. 
6. As to derelict see infra § 181. 
7. Coady v. 1,200 Barrels of Oil, 


2 Hawaii 34; International Wreck- 
ine sete. Connve ODD) Llib Ont.—408. 
And see illustrative awards passim 


infra §§ 172-185. 


&._-The High Cliff, 271 Fed. 202% 
Anonymous, EY Cas. No. 4305 
Bearse v. Three Hundred and Forty 
Pigsrof Copper, 2h. Cash, No, Aiioi3: 
te Story 3L4s British Consul’ v. 
Twenty-Two Pipes & Ten Hogsheads 
of Wine, 4 F. Cas. No. 1,900, Bee 
178; The Elliotta, 2 Dods. 75, 165 
Reprint 1420; Gore v. Bethel, 12 
Moore P. C. 189, 14 Reprint 882, 
Swab. 370, 166 Reprint 1172. 


9. Bearse v. Three Hundred and 
Forty Pigs of Copper, 2 F. Cas. No. 
1,198, 1 Story 314. 


[a] Moiety asked but not awarded. 
—The Hyderabad, 11 Fed. 749, 1 Biss. 
12 


10. Bearse v. Three Hundred and 
Forty Pigs of Copper, 2 F. Cas. No. 
1,198, 1 Story 314. 

11. See infra § 158. 


12. The Manchester Brigade, 
Fed. 410. 


13. See supra § 156. 
14. Societa Commerciale Italiana 


276 


16. The Blaireau, 2 Cranch (U. S.) 
240. 
17. The Blaireau, supra; The Wa- 


terloo, 29 F. Cas. No. 17,257, Blatchf: 
& Ts 14. 


18. In case of derelict see infra § 
181. 

19.. The Pelotas, 43° E. (2d) “571; 
The L. W. Perry, 71 Fed. 745. 


20. The Pelotas, 43 F. (2d) 571. 


21. ‘The lL. W.. Perry, 71 Fed: 7453 
Wright v. The Felix, 62 Fed. 620; 
The Carl Schurz, 5 F. Cas..No. 2,414, 
2 Flipp. 330. 

22. The lL. W. Perry, 71 Wed: 745. 

23. Grummond v. The Burlington, 
73\ Wed. 258; “The Lahaina, 19) Med: 
923. 

Disposal of surplus proceeds of der- 
elict property, in registry of court 
see infra § 232. 

24. The Mercator, 26 T. L. R. 450. 


25. Grummond y. The Burlingten, 
73 Fed. 258. 


26. Apportionment of award on 
salved property see infra § 186. 


27. Montgomery, v..Trhes lias 2: 
Leathers, 17 F. Cas. No. 9,736, Newb. 
Adm. 421; The Vesta, 2 Hagg. Adm. 
189, 166 Reprint 214. And see cases 
passim infra § 186. 


28. The Gananoque, 6 Newfoundl. 
8. 


82> [5o-Or S4 
where, by one series of operations, the vessel was 
salved, and by another the cargo was salved,”® or 
where the vessel and cargo were exposed to different 
degrees of risk or danger,®° or where the cargo was 
of a dangerous nature, with resultant increased risk 
to the salvors.*1 So, while there is authority for the 
view that ordinarily there should be no differentia- 
tion between different kinds or parts of cargo in- 
volved in the one salvage service,*? even in respect 
of specie,** the propriety of making a differentia- 
tion in rate or proportionate share, under certain 
circumstances, where the condition of,** or the dif- 
ficulty of salving,?° different parts of the cargo 
varied, has been recognized; and, according to an 
early case, the rate might vary with the type of 
property saved.*® 

[§ 160] d. Computation of Value of Salved Prop- 
erty—(1) Time and Place of Computation. In gen- 
eral the value of the salved property at the place 
where the salvage service terminated is the value 
considered.?? So also the value is usually estimated 
at the time of the salvage service;** but where the 
salvors refuse to deliver the property to the owners, 
and neglect to bring their libels until after the goods 
have fallen in market value, the salvors must bear 
at least part of the loss by having the salvage award 
based on a lower valuation than it otherwise would 
have been.®? 


[§ 161] (2) Basis of Computation—(a) In Gen- 
eral. While the actual value of the salved property 
governs,*® and, according to some cases, a salved 
vessel is properly valued at what she was worth to 
her owners in her damaged state,* and, in any event, 


29. The St. Paul, 86 Fed. 340, 30 


sissippi, 
CCA 70 [aff 82 Fed. 104]; The City 
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ive. Cas. No. 9,651'5 
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should not be valued at more than she is worth to 
the owner,*? in general, the market value is the 
value considered,**® at least where the salved prop- 
erty is something which is freely bought and sold.** 
Where there is no market value, however, the court 


must consider all the surrounding circumstances, 


aided by the opinions of persons conversant with 
shipping and having special means of knowledge, 
and having regard to the original cost, age, deprecia- 
tion, present condition of rates of freight, and other 
material circumstances.*® The property is valued, 
not on the theory of paying the salvor for its par- 
tial or total destruction or appropriation, since he 
never owned any of it,*® but solely because what it 
is worth is one of several factors to be considered 
in fixing his reward;#* and it is unnecessary to 
reach anything more precise than a rough approxi- 
mation of the value of the property in the condition 
in which it was upon the completion of the salvage 
service.*§ ; 

Consideration of vessel and cargo together. In 
fixing the value of the salved property to be consid- 
ered in determining the total value of the salvage 
service to vessel and cargo, the value of the salved 
eargo should be included, although there has been 
no attempt by the salvors to charge the cargo.*® 


[§ 162} (b) Proceeds of Sale. While it has been 
laid down that “market value,” as a measure of the 
value of salved property, does not mean the pro- 
ceeds of a forced sale,°° the amount for which salved 
property was sold under order of the court has been 
regarded as a guide in determining the value of the 


The ; 339. 


of Worcester, 42 Fed. 913. 


30. Inter-Island Steam Nav. Co. v. 
~The Halcyon, 4 Hawaii Fed. 640 [mod 
on other grounds 239 Fed. 840, 152 
CCA 626]; The Velox, [1906] P. 263. 


[a] IZllustrations.—(1) Higher 
rate on vessel because it was in great- 
er danger than the cargo. Inter-Is- 
land Steam Nav. Co. v. The Halcyon, 
4 Hawaii Fed. 640 [mod on other 
grounds 239 Fed. 840, 152 CCA 626]. 
(2) Higher rate on perishable cargo 
because it was exposed to risk of rot- 
ting and becoming valueless. The 
Velox, [1906] P. 263. 


31. The Cyclone, 16 Fed. 486. 


32. International Nav. Co. v. The 
St. Paul, 86 Fed. 340, 30 CCA 70 [aff 
82 Fed. 104]; The Albion Lincoln, 1 
F. Cas. No. 144, 1 Lowell 71. 


33. International Nav. Co. v. The 
St. Paul, 86 Fed. 340, 30 CCA 70 [aff 
82 Fed. 104]. 


34. Baker v. Cargo and Materials 
of The Slobodna, 35 Fed. 537; The 
Aya ele Gas. NO. 117: "The Ameri= 
ca, 1 F. Cas. No. 279; Buckley v. Wil- 
liam M. Jones, 4 F. Cas. No. 2,095; 
The Caroline Nesmith, 5 F. Cas. No. 
2,423; The Harwood, 11 F. Cas. No. 
6,186; The John Wesley, 13 F. Cas. 
No. 7,433; The Mississippi, 17 F. Cas. 
No. 9,651; The Nathaniel Kimbal, 17 
F. Cas. No. 10,033; The Northwester, 
18 F. Cas. No. 10,333. See The Aquila, 
1 F. Cas. No. 500. 


35. Albury v. Cargo of The Luga- 
no, 215 Fed. 963 [aff sub nom. The 
Lugano, 222 Fed. 230, 138 CCA 60]; 
Curry v. The Brewster, 4 F. Cas. No. 
1,852; Buckley v. William M. Jones, 
4 KF. Cas. No. 2,095; The Caroline Ne- 
smith, 5 F. Cas. No. 2,423;' The Mis- 


For later cases, developments and changes in the law see Annotations, same title and section number 


Mulhouse, 17 F. Cas. No. 9,910; Er- 
langer v. Swedish East Asiatic Co., 34 
Philippine 178 [aff 248 U. S. 521, 39 
SCt 180, 63 L. ed. 399]. And See cas- 
es supra note 34. 


[a] Cargo saved by diving.—A 
larger percentage will be awarded on 
that portion of the cargo saved by 
diving and working under water than 
on that saved with comparatively lit- 
tle labor and expense. The America, 
1 F. Cas. No. 279; The Brewster, 4 
F. Cas. No. 1,852; Buckley v. William 
M. Jones, 4 F. Cas. No. 2,095; The 
Caroline Nesmith, 5 F. Cas. No. 2,423; 
The John Wesley, 13 F. Cas. No. 7,433; 
The Telamon, 23 F. Cas. No. 13,820; 
The Yucatan, 30 F. Cas. No.- 18,194. 


36. Warder v. La Belle Creole, 29 
HaCas. Nop ii, l6b) 1 Pet Adm: ue 


[a] Thus it was stated that on 
plate, jewels, and money it is the 
least, and on other articles according 
to circumstances. Warder v. La Belle 
Creole,’ 29 F. Cas. No, 17,165, 1. Pet. 
Adm, 31. 


37. The Copperfield, 268 Fed. 77; 
The’ Albion Lincoln, 1 F, Cas. No. 144, 
1 Lowell 71; The James Armstrong, 
L. R. 4 A. & E. 380; The Norma, Lush. 
124, 167 Reprint 58; The George Dean, 
Swab. 290, 166 Reprint 1143; Ver- 
mont SS. Co. v. The Abby Palmer, 
8 Can. Exch. 446. 


38. The Albion Lincoln, 1 F. Cas. 
No. 144, 1 Lowell 71; The Stella, L. 
R. 1 A. & E. 340; Vermont SS. Co. v. 
The Abby Palmer, 8 Can. Exch. 446. 


39. The Albion Lincoln, 1 F. Cas. 
No. 144, 1 Lowell 71. 


40. Savannah Sugar Refining Corp. 


Pao aennic Towing Co., 15 F. (2d) 
41. 


The Hohenzollern, [1906] P. 


Bie Rand v. Lockwood, 16 F. (2d) 


43. The Shreveport, 42 F. (2d) 
524; The Kia Ora, 252 Fed. 507, 164 
CCA 423 [mod on other grounds 246 
Fed. 143]; Vermont SS. Co. v. The 
Abby Palmer, 8 Can. Exch. 446. See 
The Thomas L. James, 115 Fed. 566 
(apparently recognizing rule). 


[a] What salved property is 
worth to its owner is ordinarily what 
he can get for it in the market. Rand 
v. Lockwood, 16 F. (2d) 757. 


{b] The sales price of similar or 
comparable vessels, with due allow- 
ance for different conditions, is enti- 
tled to consideration in determining 
market value. The Shreveport, 42 F. 


(2d) 524. 
hy Rand v. Lockwood, 16 F. (2d) 
45. Vermont SS. Co. v. The Abby 


Palmer, 8 Can. Exch. 446. 


46. The Shreveport, 42 F. 
ae Rand v. Lockwood, 16 F. 
U6. 


47. The Shreveport, 42 F. (2d) 524; 
Rand v. Lockwood, 16 KF. (2d) 757. 
And see cases supra § 127. 


48. The Shreveport, 42 F. (2d) 
Beep Rand v. Lockwood, 16 F. (2d) 


[a] Salved property of great val- 
ue.—Where a vessel, under a certain 
correct method of valuation, would 
have been valued at $1,888,500, the 
fact that the valuation was fixed at 
$2,000,000 was immaterial. The St. 
Paul, 86 Fed. 340, 30 CCA 70. 


(2d) 
(2a) 


49. The Ronald J. Brown, 272- 
Fed. 345. 
50. Vermont SS. Co. v. The Abby 


Palmer, 8 Can. Exch. 446. 


aii 


witli ee ‘ 
s 


§§ 162-165] 


property,°! as has a private sale.52 There has, how- 
ever, been a refusal to recognize as controlling the 
amount received on a private sale made without ad- 
vertisement, by an employee of the salved vessel or 
the owner thereof.°3 


[§ 163] (c) Earning Capacity, Pleasure Value, 
Cost, or Cost of Reproduction. In the absence of a 
showing that a salved vessel had a market value, 
the cost of reproduction, less an allowance for de- 
preciation,’* and the cost of repairs,®® has been used 
as a measure of value. So, also, the original cost, 
less an allowance for depreciation,®* and the cost 
of repairs,°*’ has been used. The earning capacity,*® 
or even the pleasure value to the owner,*® not exceed- 
ing the cost of repreduction,®® has also been recog- 
nized as a proper basis for measuring value under 
certain circumstances where there is no market val- 
ue; and it has been laid down that where there is 
no market value for a salved vessel, and the value 
thereof hes in its earning capacity, and it could 
not be reproduced for a sum smaller than the valua- 
tion based on earning capacity, after due allowance 
had been made for the time lost during reproduction, 
the valuation should be based on earning capacity.*! 
If, however, the vessel is earning on a higher capital- 
ization than its reproduction cost, with due. allow- 
ance for time lost during reproduction,®? or if it 
is kept for the pleasure of its owner and is something 
which he cannot replace except by having its dupli- 
cate built, and which he will have built, if he cannot 
obtain it otherwise,°* the salvor is entitled to have 
its value caleulated on its reproduction cost, with 
proper allowance for general and special deprecia- 
tion and ascertainable damage.®* So, also, where 
the vessel was a costly, and practically new, vessel, 
reproduction cost, less depreciation caused by an in- 
jury which she received during the disaster in re- 
spect of which the salvage service was rendered, was 
regarded as a correct method of valuation.® 


51. Albury v. Cargo of The Lu- 
gano, 215 Fed. 963 [aff sub nom. The 


market value, 


Hayden v. The C. W. Cochrane, 11 | reproduction, 
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and which might be 
of use to a limited number of persons | § 
Lugano, 222 Fed. 230, 138 CCA 60];|for pleasure purposes, at the cost of 


was held an excessive 524 
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[§ 164] (ad) Amount of Insurance. While the 
amount for which the salved vessel was insured may 
and has been given consideration,®® it is not direct 
evidence of the value of the property after the disas- 
ter in which it was involved,®? and, in any event, 
cannot be regarded as conclusive as against a posi- 
tive valuation.*® 


[§ 165] (e) Deduction of Expenses and Charges 
and of Allowance for Risks Involved in Recovery 
and Repair.°® While, in ascertaining the salved val- 
ue, the repairs made are not necessarily, in all cir- 
cumstances, an absolute or even a fair guide for de- 
duetions to be made from the sound value,’° ordi- 
narily, there should be deducted from the sound 
value of a salved vessel just before the salvage serv- 
ice the cost of repairs rendered necessary by the dis- 
aster in connection with which the salvage service 
was rendered,’! or, as sometimes stated, whatever 
it may reasonably cost the owner to put the vessel in 
marketable condition.“ According to some eases, a 
deduction should be made for impaired value result- 
ing from the salved vessel’s having been ashore on 
rocks, where she is of considerable size;*7* and the 
view has also been expressed that a deduction should 
be made to cover the risks involved in raising and 
repairing a vessel to which a salvage service was ren- 
dered before she was submerged.’* So, also, the ex- 
pense of extricating the salved vessel from a posi- 
tion in which the salvors left her should in certain 
eases be deducted from the sound value.*® The rule 
requiring the reduction of the cost of repairs does 
not apply, however, where the repairs are rendered 
necessary by the act of the master and crew of the 
salved vessel.*® So it has been held that the owner 
of the salved vessel was not entitled to have the cost 
of raising it deducted from the value, where such 
owner had failed to comply with a provision of the 
charter requiring the owner to keep the boat in- 
sured.*7 Of course, where certain conditions have 


cost or reproduction cost see supra 
163. 


70. The Shreveport, 42 F. (2d) 


F. Cas. No. 6,258, 3 Woods 304. valuation. Rand v. Lockwood, 16 F. ‘. 
(2d) 757. [a] Certain amounts or items in 
_ [a] In case of recapture by a pub- bill for repairs disallowed.—The 
lic vessel of war, the salvage can 60. Rand v. Lockwood, 16 F. (2d) |Shreveport, 42 F. (2d) 524. 
only be ascertained py sete ay the | 757. Th For t) doe aera 
recaptured property, unless bo par- . e Shreveport, 3 
fee consent to an appraisement.| 1: Rand v. Lockwood, supra. 524; The Minnie E. Kelton, 181 Fed. 
Cross v. The Dolphin, 6 F. Cas. No. 62. Rand v. Lockwood, supra. Ani ane Top B Ebon: pi as 
3,432, Bee 152. ; urphy v. e ary S. 
Coat: Raney. OCR WOody Sure: Hontvet, 4 Fed. 920; The Ellen Hol- 
5@. The Alcazar, 227 Fed. 633. s* Rand v. Lockwood, supra. gate, 8! FB. cone No. ees See The 
53. The Thomas L. James, 115 Alcazar, 227 Fed. 633 (where some 
Fed. 566. Beit aoe St. Paul, 86 Fed. 340, 30 allowance was made for repairs). 


54. The Anahuac, 295 Fed. 346 66. 
{aff sub nom. U. S. v. Central Wharf 
Towboat Co., 3 F. (2d) 250]. 


55. 7 (che Lihat! supra. 


56. The Theta, 135 Fed. 129; 
Dunsmuir v. The Otter, 18 B. C. 435. 


[a] Computation of depreciation. 
—(1) The question as to deductions 
for depreciation must depend large- 
ly on the manner of construction of 
the salved vessel out the caxs sub- 67 
sequently given to er. unsmuir 2 
erie Otter, 18 B. C. 435. (2) A| Transport 
relatively small deduction is made in Charente SS. Co., 
the case of a well-built and a well- 
maintained vessel. Dunsmuir v, The 
Otter, supra. 


Charente SS. Co., 


as to value). 


Transport 


Compagnie Commerciale de 
Transport a Vapeur 
60 Med 2921 e9 CCA! 
292 [rev 55 Fed. "931; 
Mary S. Hontvet, 
muir v. The Otter, 18 B. C. 435. See 
The Shreveport, 42 F. (2d) 524 (ap- 
parently recognizing that 
instances at least the amount of in- 


surance would be relevant evidence 


Commerciale ea 
a Vapeur 
60 Fed. 921, 9 CCA 
292 [rev 55 Fed, 93]. 


68. Compagnie 
a Vapeur 


Compagnie 


Commerciale de 


“Ordinarily the costs of the repairs 
actually made .in good faith and 
which are not exorbitant or extrava- 
gant are a fairly safe guide and 
should usually be allowed as deduc- 
tions from sound _ value.” The 
Shreveport, 42 F. (2d) 524, 533. 


72. Rand v. Lockwood, 16 F. (2d) 
757. Compare The Avenger, 251 Fed. 
23, 163 CCA 2738 (where, apparently, 
the value of the salved vessel, as in- 
creased by the expenditure of a sub- 
stantial amount, was considered). 


73. Murphy v. The Mary S. Hont- 
vet, 4 Fed. 920. 


74. In re Atlantic Gulf, ete., SS. 


Francaise v. 


Murphy v. The 
Fed. 920; Duns- 


in some 


Francaise 


Francaise v. 


i 2 
57. The Theta, 135 Fed. 129. Charente SS. Co., supra. Lines, 43 F. on 721, : 
. Rand v.sLockwood, 16 F, (2d) 69. Giving effect to salvor’s ex- Bt Minnie E. Kelton, 181 
ARE penses aS part of award see infra §|~°% “°! A 
59. Rand v. Lockwood, supra. 169. 76. The Germania, [1904] P. 131. 


[a] Erroneous valuation.—The 
valuation of a boat which had no 


Deduction of depreciation and cost WT. 
of repairs where value measured by | 345. 


The Ronald J. Brown, 272 Fed. 


84 [56 C.J.] 


been given effect to reduce the sound value of the 
salved vessel, they should not be considered a sec- 
ond time by making deductions for repairs in respect 
of such conditions.*§ 


Cargo. In general, charges and expenses incident 
to the custody of salved cargo should be deducted 
in estimating the value.*® Thus in estimating the 
value of a cargo in port, the cost of unloading,*®® im- 
port duties,8! and any other charges for handling 
the cargo for the purpose of converting it into mon- 
ey,** should be deducted. Where salved cargo was 
sold under order of court, there were deducted, be- 
fore salvage was calculated, storage expenses,*? ex- 
penses for the care of the property,*+ all court 
costs,®®> remuneration of an expert for services in 
classifying the cargo,*®® and the expenses of sale;** 
on the other hand, the court refused to deduct the 
amount of a bill of expenses of the United States 
for services rendered by the customs authorities 
while the goods were in the custody of the marshal 
of the court, where there was no statutory author- 
ity for the performance of such services.*® 


Freight. In respect of freight, certain port charg- 
es have, it would seem, been deducted,*® but wages 
of the crew earned after the salved vessel has been 
brought into port are not, it has been held, to be 
deducted from the freight upon which salvage is 
earned.°° 


[§ 166] (f) Effect of Requisition or Charter. It 
has been held that the fact that a salved vessel was 
under requisition to a government at the time of the 
salvage service reduced the market value.°* On the 
other hand, the view has been taken that the fact that 
the vessel was under a long term charter did not 
effect a reduction in value. 


[§ 167] (g) Addition and Computation of 
Freight.°* The propriety of adding to the value of 
the vessel the amount of the freight which she was 
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[§§ 165-169 


enabled to earn as a result of the salvage opera- 
tion,®* ineluding prepaid freight,®® has been rec- 
ognized. While, according to some eases, the freight 
to be considered is only such proportion as the dis- 
tance from the port of departure to the place where 
the salvage service was rendered bears to the dis- 
tance of the whole voyage,?® or, as sometimes stat- 
ed, the proportion of the freight as has actually been 
earned at the time of the salvage service,®’ the pro- 
priety of adding to the value of the salved vessel 
the amount of freight which such vessel was, by the 
salvage service, enabled subsequently to earn, has 
been asserted in a case in which the salvage service 
was rendered while the salved vessel was proceeding 
in ballast to the port at which she was to take on the - 
eargo for which the freight in question was paya- 
ble.°® It has been held that the value of the cargo 
for salvage services may not be increased by adding 
thereto the amount of prepaid freight which was 
earned and due when paid and was not returnable 
in the event of loss of the vessel and/or eargo.°® 


[§ 168] e. Computation of Value of Salving Ves- 
sel. The actual value of the salving vessel is to be 
considered, and the fact that such vessel was re- 
turned for taxes for less than the actual value does 
not control in making a valuation.? The price re- 
ceived at a sale before the salvage service was ren- 
dered, less depreciation following the sale, has been 
taken as the valuation.® 

[§ 169] f. Giving Effect to Expenses, Injuries, 
and Losses Incurred by Salvor*—(1) Expenses. Ac- 
cording to some cases, expenses incurred in the sal- 
vage service, are not to be regarded, and awarded, 
as a separate and distinct item,® but are to be con- 
sidered in a general way in determining the amount 
of the award,® at least where there was no contract 
or request for the service.’ It has been held or ree- 
ognized, however, that expenses may be included in 
the salvage award or added to such award,® and that 


Savannah Sugar Refining Corp. 
v. Atlantic Towing Co., 15 F. (2d) 648. 


78. The Shreveport, 42 F. (2d) 524.|423 [mod on other grounds 246 Fed. ae 
79. Johnson v. The El Dorado, 50 
Fed. 951 [rev on other grounds 53 92. The San Onofre, [1917] P. 96. 
Fed. 840, 4 CCA 47]. 93. Cross references: 


80. The Copperfield, 268 Fed. 77. 


81. Davis Coast Wrecking Co. v. 
The Alert, 56 Fed. 721; The Caroline 
Brown, 5 Newfoundl, 477. 


[a] Where duty had been paid in 
advance, the award was computed on 
the value of the cargo with the duty 
unpaid. Cornell Steamboat Co. v. 
1,883 Bags of Sugar, 108 Fed. 277. 

82. Davis Coast Wrecking Co. v. 
The Alert, 56 Fed. 721. 

83. Albury v. Cargo of The Lu- 
gano, 215 Fed. 963 [aff sub nom. The 
Lugano, 222 Fed. 230, 188 CCA 60]. 


84 Albury v. Cargo of The Lu- 
’ gano, supra. 

85. Bullard v. 230,263 Feet of 
Lumber, 267 Fed. 860; Albury v. 


Cargo of The Lugano, 215 Fed. 963 
[aff sub nom. The Lugano, 222 Fed. 
230, 188 CCA 60]. 

$6. Albury v. Cargo of The Lu- 
gano, 215 Fed. 963 [aff sub nom. The 
Lugano, 222 Fed. 230, 188 CCA 60]. 


87. Albury v. Cargo of The Lu- 
gano, supra. 

88. Albury v. Cargo of The Lu- 
gano, supra. 

89. The Lovetand, 5 Fed. 105. 

90. The Edina, 4 Wkly. Rep. 91. 

91. The St. Charles, 254 Fed. 509; 


The Kia Ora, 252 Fed. 507, 164 CCA 


SDPO oun ens of award see infra § 
0. 
Peaucuons from freight see supra 


Freight: 
As subject of salvage service see 
Supra § 39. 
Liable for salvage service see su- 
pra 8 

94. The Petunia, 8 Newfoundl. 
325. And see cases passim this sec- 
tion. 

95. The Lovetand, 5 Fed. 105. 

96. The Sandringham, 10 Fed. 556, 
5 Hughes 316; The James Armstrong, 
L. R. 4 A. & H. 380; The Norma, 
Lush. 124, 167 Reprint 58. 


Inchoate or partly earned freight 
aga eey of salvage service see supra 
5 3:9) 

97. Perriam v. Pacific Coast Co., 
133 Fed. 140, 66 CCA 206. 


9857 Them itatir PrincenmieOliaie es 
26. See The Frances Burton, 2 Hagg. 
Adm. 156, 166 Reprint 201. 


99. The Copperfield, 268 Fed. 77. 


[a] Rule applied where it was 
sought to increase, by the amount of 
the prepaid freight, the value of the 
cargo salvaged and delivered at the 
place to which the’ salvors took the 
property: The Copperfield, 268 Fed. 


2. Savannah Sugar Refining Corp. 
v. Atlantic Towing Co., supra. 

[a] Rule applied where the evi- 
dence showed that in the state in 
which the return was made, the un- 
dervaluation of property for taxa- 
tion was common. Savannah Sugar 
Refining Corp. v. Atlantic Towing 
Co., 15 F. (2d) 648. 

8. The Theta, 135 Fed. 129. 


[a] Rule applied where a portion 
of the purchase price was paid by the 
bonds of the purchasing corporation. 
The Theta, 135 Fed. 129. 


4. Expenses resulting from inju- 
ries see infra § 170. 


5. The Jelling, 253 Fed. 381; 
Fairport, [1912] P. 168. 


6. The Jelling, 253 Fed. 381. 


7. Erlanger v. Swedish Bast Asi- 
atic Co., 34 Philippine 178 [aff 248 
U. S: 524, 39 SCt 180, 63 L. ed. 399]. 


8. The Shreveport, 42 F. (2d) 524; 
ae Kanawha, 254 Fed. 762, 166 CCA 


{a] Thus where, under a charter 
party, the charterer was a joint ad- 
venturer with the owner in any sSal- 
vage service undertaken by the mas- 
ter, and bound to pay for‘coal and 
charter hire while it was being ren- 
dered, the cost of the time employed 
in the salvage service was an expense, 
the same as the coal, and, being a 
direct expense to the charterer, 


The 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 169-171] 


the method to be used is a matter within the discre- 
tion of the court,® and dependent on the cireum- 
stances of the particular case presented.1° Thus 
the propriety of making a separate and distinet al- 
lowance for the expenses incurred in,!1 or rendered 
necessary by,!” the salvage service, and adding such 
allowance to the amount allowed for salvage,!® at 
least where the salvage service was performed pur- 
suant to request or agreement,'+ has been recog- 
nized. Care must, of course, be taken not to give 
the salvor the benefit of an expense incurred by him, 
in more than one way.'® 

[§ 170] (2) Injury to Salving Vessel and Loss of 
Property. While, according to some cases, the al- 
lowance for damages resulting from injury+® or 
loss? is not made in the form of a specific allow- 
ance, but is considered in a general way in making 
the award,!§ it has frequently been held or recog- 
nized that damages or compensation for injury? 
or loss?® sustained in the salvage service, may be 
allowed as a separate and distinct item and added 
to the amount specifically awarded as salvage,*? the 
damage in some eases, as so added, being measured 
by the cost of repairs,?” together with the time lost 
during such repairs,?* and ~ other expenditures ren- 


should be added to the _ salvage 
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The Fairport, Pact P. 168; The City 
12h 182; 


[56 C.J.] 85 


dered necessary by the injury.24 The award should 
not, however, include remuneration both for the 
injury sustained and also for the risk of sustaining 
such injury;*° and the, view has been expressed 
that where the amount of damages and losses has 
been ascertained with precision, the salvage re- 
muneration added thereto should be fixed on a more 
moderate scale than where the losses cannot be fixed 
with precision.?® So if it is difficult and expensive, 
or impossible, to ascertain exactly the amount of 
the damage or loss, the amount of salvage must be 
assessed in a general manner upon so liberal a scale 
as to cover the loss and to afford also an adeqaate 
reward for the services rendered.?* 


[§ 171] (8) Loss of Time and Harnings.?* While 
there is authority for the view that ordinarily the 
allowance for loss of earnings or profits,?® or for 
loss of time,*° is not to be made at a fixed figure and 
as in the nature of damages, and that such loss of 
earnings or time is only to be regarded as an ele- 
ment for consideration in estimating the amount 
of the salvage reward,*! the propriety of making 
a specific allowance for loss of time or profits,?? and 
adding it to the specific allowance for salvage,?* has 
been recognized in cases in which the salvage serv- 


U. S. 256, 7 SCt 1177, 30 LL. ed. 1175] 


‘The Ciudad de Reus, 


See The Martha, 


299. 


award, where, in its discretion, the | of Chester, The Mud] (where a special allowance was de- 
trial court had added the expense for | Hopper No. 4, 4 ers 403. Compare | nied). 
coal. The Kanawha, 254 Fed. 762, 166 |The Sunniside, 8 P. D. 137 (where, 22. Atlantic Transport Co. v. U. 
CCA 208. however, under the peculia® condi-|s. 42 F. (2d) 583; Huasteca Petrole- 
9. The Kanawha, 254 Fed. 762, 166 | tions, a separate allowance was|um Co. v. U. S., 27 F. (2d) 734; The 
CCA 208. made). - Benison, 36 Fed. 793;, The City of 
a [a] Salved vessel controlling op- ester, ipa: ; he ud Hop- 
10. The Bess ioaae ous Fed eration of salving’ vessel.—Where a|per No. 4, 4 Aspin. 403. 
2 il. eG eed oe a Lae stranded steamer employed another 23. Atlantic Transport Co. v. U. 
90; e Copperfie and smaller one to assist in getting |s9. 42 IF, (2a) 583; The Benison, 36 
[a] Illustration.—Pilotage. The | her off, but herself supplied a part | red. 793: The Fairport, [1912] P. 168; 


Copperfield, 268 Fed. 77. 


The Copperfield, 268 Fed. 77; 
3 A. & HE. 556. 


12: 
The Le’ Jonet, L. R. 


[a] Miustrations.—(1) Expenses 
of unloading salved property. The 
Copperfield, 268 Fed. 77. (2) - Ex- 


penses of caring for salved property. 
The Copperfield, supra. 


13. The Maggie Todd, 282 Fed. 
890; The Copperfield, 268 Fed. 77. 
And see cases infra note 14. 


14; Atlantic Lransp. Conve U. S5 
42 F. (2d) 583; The Elkridge, 24 F. 
(2d) 147 [mod 30 F. (2d) 618]; The 
Impoco, 287 Fed. 400; The Buckhan- 
non, 284 Fed. 917; The Arakan, 283 
Fed. 861; The Manchester Brigade, 
276 Fed. 410; The Kanawha, 254 Fed. 
762, 166 CCA 208; The Mexico, 252 
Fed. 880; The Melderskin, 249 Fed. 
776; The Varzin, 180 Fed. 892 [mod 
on other grounds 185 Fed. 1007, 107 
CCA 398]; The Benison, 36 Fed. 793; 
Commercial Pac. Cable Co. v. The 
Manchuria, 3 Hawaii Fed. 150 [mod 
on other grounds sub nom. Pacific 
Mail SS. Co. v. Commercial Pac. Cable 


Co., 173 Fed. 28, 97 CCA 346]. 

15. The Le Jonet, L. R. 3 A. & BE. 
556. 

16. The Alabama, 280 Fed. 738 


[mod on other grounds 288 Fed. 170]; 
176 Fed. 802; 
The Rockland, etc., Lime Co. No. 1, 
175 Fed. 524; Hattrick v. The Span- 
ish Bark, 11 F. Cas. No. 6,218a; Gon- 
Zales Wie. Sy42 Ct. Cl.) 2:99. 

17. The Alabama, 280 Fed. 738 
[mod on other grounds 288 Fed. 170]. 
3 Hagg. Adm. 434, 
166 Reprint 466 (Specific allowance 
denied). 

18. Gonzales v. U. S.,°.42 Ct. Cl. 
And see cases supra notes 16, 17. 


19.,. The pete CBee: 266 Fed. 923; 
The Benison, 36 Fed. 793; The Baku 
Standard v.. The Angele, [L901] PeAN 


C. 549; Bird v. Gibb, 8 App. Cas. 559; 


of the necessary motive power, and 
directed the movements, the smaller 
vessel did not run the risks of sal- 
vage service, and where she was 
wrecked in the maneuver, which re- 
sulted in saving the stranded steam- 
er, the latter was held liable both 
for the loss and for the services ren- 
dered, and a specific amount was as- 
sessed for each item. The Virginia, 
28 EF. Cas. No. 16,957, 3 Biss. 48. 


[b] Evidence may be received for 
the purpose of determining the exact 
figure at which compensation for the 
injury Should be made. The City of 
Chester, 9 P. D. 182. Compare The 
Sunniside, 8 P. D. 137 (where, how- 
ever, under the peculiar facts, a fixed 
award was made). 


20. Atlantic Transp. Co. v. U. S., 
42 FY, (2d) 583:° Texas Co, .v; Texas, 
etc, DS. Cos 263 Fed. 868: The Quern- 
more, 245 Fed. 855, 158 CCA 195 [cer- 
tiorari den 245 U. S. 656,:38 SCt 13, 
62 L. ed. 534]; The Alaska, 23 Fed. 


597; Commercial Pac. Cable Co. v. 
The Manchuria, 3 Hawaii Fed. 150 
[mod on other grounds sub nom. 


Pacific Mail SS. Co. v. Commercial 
Pace. Cable 'Co:,/173) Fed: 28, 97 CCA 
346]; The Baku Standard v. The 
Angeley [L901]. Aly Cy 549)" Bird, v: 
Gibb, 8 App. Cas. 559; The Fairport, 
f1912] P. 168; The Humboldt v. The 
Hscort, Now 2;,, 207 Ba'C; 595. 


21. The Manchester Brigade, 276 
Fed. 410; The Apalachee, 266 Fed. 
9235 Texas Co. v. Texas, etc., SS. Co:, 


263 Fed. 868; The Portugal, 253 Fed. 
264; The Varzin, 180 Fea. 892 [mod 
on other grounds 185 Fed. 1007, 107 
CCA 398]; The Benison, 36 Fed. 793; 
The Alaska, 23 Fed. 597; The Baku 
Standard v. The Angele, [1901] A. C. 
549; Bird v. Gibb, 8 App. Cas. 559; 
The Fairport, [1912] RP: 168; ~The 
City of Chester, 9 P. D. 182; The Mud 
Hopper No. 4, 4 Aspin. 403. And 
see cases supra notes 22-24. Com- 
pare The Hesper, 18 Fed. 696 [aff 122 


The Mud Hopper No. 4, 4 Aspin. 403. 


24. * Atlantic: Transp. Cossva UMass 
42 F. (2d) 588; The Fairport, [1912] 
P. 168. 

25. The Melanie, 40 T. L. R. 236. 

26. Bird v. Gibb, 8 App. Cas. 559. 

27. The Baku Standard v. The 
Angele, [1901] A. C. 549; Bird v. 
Gibb, 8 App. Cas. 559; The Martha, 


38 Hagg. Adm. 434, 166 Reprint 466. 


28. Time lost during repairs ne- 
cessitated by injury see supra § 170. 


29. The Fairport, [1912] RP. 168; 
The Sunniside, 8 P. D. 137. 

30. The Jelling, 253 Fed. 381; 
The Melderskin, 249 Fed. 776. 

31. The Jelling, ae Fed. 381; The 


Sunniside, 8 P. D. 137 


32. Atlantic ee Conve. UAESS 
42 F. (2d) 588; The Jean L. Somer- 
ville, 286 Fed. 35; The Kanawha, 254 
Fed. 762, 166 CCA 208; The Mexico, 
252 Fed. 880. 


[a] Rule applied by allowing to a 
charterer an amount for the cost of 
time used in the salvage, the char- 
terer being a joint adventurer in the 
Salvage service and bound to pay for 
charter hire while service was being 
rendered. The Kanawha, 254 Fed. 


h 762, 166 CCA 208. 


[b] Illustrative allowance.—An 
allowance of $3,500 was made for a 
loss of about twenty- -three hours by a 
steamship of about ten thousand 
tons dead weight capacity, valued at 


between $2,250,000 and _ $2,500,000. 
Texas Co. v. Texas, ete., SS. Ca, 263 
Fed. 868. 

Sou 2 bhe= INalwa, 3d 0 Hae Cad) mmo sie 


The Manchester Brigade, 276 Fed. 410; 
MexasyCoy v.. Nexas, Pete: Ss.) Coy 263 
Fed. 868; The Kanawha, 254 Fed. 
762, 166 CCA 208. And see cases su- 
pra note 32, 


86 [56 C.J.) 


ice was rendered by request or under agreement. 
Allowance should not be for the entire time con- 
sumed in rendering a salvage service, where the time 
consumed was not a full loss, but to some extent 
was on the journey of the salving vessel.*# 
a method of computing the allowance for loss of 
time which fails to take into consideration the de- 
lays which the salving vessel might have sustained 
if her voyage had not been interrupted is errone- 


ous.®> 


[§ 172] 7. Awards for Particular Types of Serv- 
Standing By, 
Convoying.*? General principles governing awards? 


ice?*’—q,. Warning of Danger, 


34. The Mexico, 252 Fed. 880. 


BOmmeexas (CO, Van Nemalsy ELC, 
Co., 263 Fed. 868. 


{a] hus the court refused to.use 
as a basis of hourly earning a figure 
arrived at by considering only the 
time of the voyage and the freight 
earned. Texas Co. v. Texas, etc., SS. 
Co., 263 Fed. 868. 


36. Method of determining value 
of property involved see supra §8§ 
161-168, 


37. Warning of danger and stand- 
oe by as salvage service see supra 
Se Oey 


SS. 


38. See supra §§ 112-171. 
39. See case infra this note. 
[a] Illustrative award.—$3,000 for 


a service consisting principally of 
giving warning of dangerous posi- 
tion; vaiue of salved vessel and car- 
go, about $149,000, of salving vessel, 
$60,000. South American SS. Co. v. 
Atlantic Towing Co., 22 F. (2d) 16 
{mod sub nom. The South American, 
POR @d) 3941. 


40. See cases infra this note. 
[a] Illustrative awards.—(1) $35,- 
000, with additional allowance for 


expenditures and losses, principally 
for convoying a vessel not in great 
danger, but whose master was badly 
frightened, for six days, with an ac- 
tual loss of time of about two days; 
value of salved vessel and cargo, 
about $2,000,000, of salving vessel 
and cargo, about $3,000,000. The Pen- 
dragon Castle, 5 F. (2d) 56. (2) 
$1,250 for picking up, about thirty 
miles outside Atlantic Highlands, 
and holding, disabled tug, during se- 
vere storm; value of salved vessel, 
$5,000, salving vessel, $17,500. 
The Mary N. Hogan, 30 Fed. 3881. 
(3) $250 for standing by and per- 
forming some other services; value 
of salved barge and canal boats, 
ae The Thomas Quigley, 68 Fed. 


41. Furnishing supplies and per- 
ponnet as salvage service see supra § 

42. See supra §§ 112-171. 

43. See cases infra this note. 

[a] Specific amounts.—(1) $15,000 
for services of a passenger in fitting 
up a steering device for a salved pas- 
Senger steamer, which, with about 
four hundred passengers aboard, was 
helpless at sea; value of salved ves- 
sel, more than $500,000. Towle vy. 
The Great Eastern, 24 F. Cas, No. 
14,110. (2) $5,485 for putting navi- 
gator aboard, who took the salved 
vessel into port; value of salved ves- 
sel and cargo, about $95,000, of salv- 
ing vessel and cargo, about $50,000. 
The Czarina, 6 I. Cas. No. 8,531, 2 
Sprague 48. (3) $3,000 for permit- 
ting officer of salving vessel to go 
aboard, and act as officer of sulved 


vessel; value of salved vessel and 
cargo, $50,000. The J. L. Bowen, 13 
F, Cas. No. 7,322; 5 Ben. 296. (4) 


$750 as total amount for putting offi- 
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voying.?° 


So, also, 


ship.** 


[§§ 171-174 


apply where the salvage service was rendered by giv- 
ing warning of danger,*®® or by standing by, or con- 


[§ 173] b. Furnishing Supplies and Personnel, 
Making Repairs Aboard Ship, and Assisting in Navi- 
gation.4: General principles governing awards*? ap- 
ply where the service was rendered by furnishing 
supplies or personnel or for making repairs aboard 


[§ 174] c. Rescuing Wrecked or Stranded Vessel 


and 
the service was 


cer aboard to aid navigation; value 
of salved vessel and cargo, $15,000. 
Williamson y. The Alphonso, 30 F. 
Cas.- No. 17,749, 1 Curt. -376 (where 
only the officer who was put aboard 
claimed salvage). (5) £1,800 for put- 
ting officer aboard to navigate vessel 
in distress because of lack of officers; 
value of salved property, £26,000. 
The Golondrina, L. R. 1 A. & E. 334. 
(6) £800 for putting mate and mem- 
bers of crew aboard to navigate ves- 
sel in distress; value of salved prop- 
erty, £1,900. The Baltimore, 2 Dods. 
132, 165 Reprint 1438. (7) £400 for 
furnishing members of crew to man 
vessel which was short-handed; val- 
ue of salved vessel and cargo, £8,174. 
The Charles, L. R. 3 A. & E.536. 


{[b] Percentages of value or pro- 
ceeds of salved property.—(1) Thir- 
ty-three and one-third per cent for 
furnishing personnel. Sturtevant v. 
The George Nicholaus, 23 F. Cas. No. 
13,578, Newb. Adm. 449. (2) Twenty- 
five per cent of proceeds of salved 
vessel and cargo for refitting and 
navigating. Fisher v. The Sybil, 9 
EB. Cas. No, 4,824, Brunn, Coll. Cas: 
274, 5 Hughes 61 [aff 4 Wheat. 98, 4 
L. ed. 522]. (8) Twenty-five per cent 
for furnishing supplies and person- 
nel. Booth v. L’Esperanza, 3 F. Cas. 
No. 1,647, Bee 92; The Huntress, 12 
F. Cas. No. 6,912. 


44, Rescuing stranded vessel or 
preventing stranding as salvage 
service see supra § 12. 


45. See supra §§ 112-171. 

46. See cases infra this note; and 
also Pacific Mail SS. Co. Vv. 
Waimanalo Sugar Co., 181 Fed. 927, 


104 CCA 365 [mod 3 Hawaii Fed. 447] 
(as to amount recoverable where suit 
based solely on quantum meruit). 


[a] Question whether grounded 
vessel could have gotten off without 
assistance is important as tending to 
show the degree of peril she was 
in, and the proper amount to be 
awarded as salvage. The Ella Hand, 
8 F. Cas. No. 4,369. 


Specific amounts.—(1) 
000; value of salved vessel, $1,- 
500,000, of salving vessels, about 
$900,000. The Alabama, 288 Fed. 170 
[mod 280 Fed. 738]. (2) $30,000 for 
assisting in removing army transport 
from reef; value of salved vessel, 
$2,850,000, of salving vessel and car- 
go, more than $1,000,000. Bull In- 
BularocSS: 5 COnsViilUer Se eOae Ct re, 
338. (3) $17,500 for a service com- 
pleted after a salvage contract had 
been terminated; value of salved 
vessel estimated at $150,000 to $250,- 
000 after an expenditure of $85,000 
The Avenger, 251 Fed. 23, 163 CCA 
213. (4) $15,000 estimated as the 
correct total amount in a case in 
which some of the assisting vessels 
did net, or could not, claim; value 
of. salved vessel, $70,000, of salving 
tugs (which entered claims and 
which were awarded a total of $9,- 
000), $75,000. The Anahuac, 295 Fed. 
346 [aff sub nom. U. S. v. Central 


$30,- 


or Cargo and Preventing Wrecking or Stranding.++ 
General principles governing awards*® apply when 
rendered to a stranded vessel,*® or 


Wharf Towboat Co., 3 F. (2d) 250]. 
(5) $15,000 for service lasting three 


hours, involving no great risk; val- 
ue of salved vessel, $2,000,000, of 
salving vessel, $500,000. The 


St. 
Charles, 254 Fed. 509. (6) $12,500 
for service to vessel stranded on dan- 
gerous coast; value of salved vessel, 
not less than $400,000, of salving tug, 
with special equipment, more than 
$100,000. The Sahara, 246 Fed. 141. 
(7) $12,000 for service in which the 
principal direct aid was the laying 
of anchors, which enabled the salved 
vessel to extricate herself; value of 
salved vessel, $500,000, of salving 
vessel and equipment, $175,000. The 
Bretanier, 267 Fed. 178. (8) $10,000, 
with additional allowance for damage 
to salving vessels; value of salved 
vessel, $450,000, of salving vessels, 
$130,000. The Apalachee, 266 Fed. 
923. (9) $5,000; value of salved 
property, $60,000, of salving vessel, 
$150,000. De Aldamiz v. Skogland, 17 
EY. (2a) 873. 2 (10). -$2,500:. Value of 
salved vessel, about $50,000, of 
salving vessel, probably under $15,- 
000. The Richmond, 181 Fed. 568. 
(11) $1,000 for floating and towing 
during about twelve hours; value of 
salved scow, $7,000. The Ice King, 
256 Fed. 895 [rev 261 Fed. 897 (cer- 
tiorari den sub nom, Morris, etc., 
Dredging Co. v. Cornell Steamboat 
Co. 2527 U.S. 569 40 SCH 8 0) oe siae 


ed. 414)]. (12) $500 for salving ves- 
sel as incident to salving cargo; val- 
ue of salved vessel, $3,000. The 


Wanola, 255 Fed. 599. (13) £2,500 
for services rendered by the officers 
and crew of a naval vessel; value 
of salved vessel, £17,000. The 
Domira,. 29° T. Ti. VR. 55% ‘fate JOR 
L. R. 521). (14) £500 for services 
of three tugs; value of salved ves- 
sel, £9,500, of salving vessels, £11,- 
500. eats Marguerite Molinos, [1903] 
P2160: 


[e] Percentages of value of salved 
property.—(1) Fifty per cent and 
over. The Pelotas, 43 EF. (2d) 571 
(where, however, award did not 
equal amount of salvor’s expendi- 
tures); The Lamington, 86 Fed. 675, 
30 CCA 271 [rev 80 Fed. 159]; The 
Andrew Adams, 36 Fed. 205; The 
Erato, 13 P. D. 163; International 
Wrecking, ete., Co. v. Lobb, 11 Ont. 
408. (2) Thirty-three and one-third 
per cent. The Hope, 10 Pet. (U. S.) 
108, 9 L. ed. 363; The Euphrasia, 
8 EF. Cas. No. 4,545; The Iconiun, 
12) E. Cas? Now 6,995 3" Bhesi<cristrels 
14 RY Cass Nor 30935. (3) Twenty 
to twenty-five per cent. Sweeting v. 
The Oxford, 66 Fed. 584; Russell v. 
The Tregurno, 50 Fed. 946; The 
Sandringham, 10 Fed. 556, 5 Hughes 
316; The Annie Leland, 1 F. Cas. 
No. 421, 1 Lowell 310. (4) Ten to 
twenty per cent. The Lizzie Craw- 
ford, 156 Fed. 201, 203 [aff 162 Fed. 
642, 89 CCA 434]; The Penobscott, 
106 Fed. 419, 45 CCA 3872 [mod 103 
Fed. 205]; The Haxby v. Merritt’s 
Wrecking Organization, 83 Fed. 715, 
28 CCA 33; Brown v. The Ranger, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the cargo and materials from a vesseh which was 


wrecked or which was stranded ;*7 


of the award at times has been fixed without dis- 


75 Fed. 688; The Kimberley, 40 Fed. 
289 [aff 40 Fed. 910]; The Egypt, 
it Meds) 359; The Albus, 1) By 'Cas: 
No. 148; The Ashburton, 2 F. Cas. 
No. 575; Brooks v. The William 
Penn, 4 F. Cas. No. 1,965, 2 Hughes 
144; The Ellen Hood, 8 F. Cas. No. 
Ad4(s) one" cook, Harlan, 213) RY Gas. 
No. 7,313, 3 Ben. 206 [aff 13 F. Cas. 
No. 7,314, 8 Blatchf. 207]; The Rock- 
dandy 820) TAY Casi) No!) 14,9814" Dhe 
Sierra Nevada, 22 F. Cas. No. 12,846; 


whewsultan, 23 Whi Cas. No. 13,601. 
(5) Under ten per cent. The West- 
ern Star, 157 Fed. 489; The 
Devonian, 150 Fed. 831; The Apache, 


124 Fed. 905; The James Turpie, 113 
Fed. 700; The Alexandra, 104 Fed. 
904; Ulster SS. Co. v. Cape Fear 
Towing, etc., Co., 94 Fed. 214, 36 CCA 
201; The Niagara, 89 Fed. 1000; 
Commercial Towboat Co. vy. The 
George W. Clyde, 86 Fed. 665, 30 CCA 
292; International Nav. Co. v. The 
St. Paul, 86 Fed. 340, 30 CCA 70; 
Fifield v. The Thomas B. Garland, 
83 Fed. 1018; The R. R. Rhodes v. 
Fay, 82 Fed. 751, 27 CCA 258; Mer- 
ritt v. The St. Paul, 82 Fed. 104; 
The Alamo, 75 Fed. 602, 21 CCA 451; 
Luckenbach v. The North Erin, 71 
Fed. 430; French v. The Excelsior, 
48 Fed. 749; Hall v. The Lucy P. 
Miller, 48 Fed. 121; Laverty v. The 
Dennis Valentine, 47 Fed. 664 [aff 
57. Fed. 398, 6 CCA 409]; The City 
of Worcester, 42 Fed. 913; Congdon 
v. The Eleanor, 42 Fed. 543; The 
Joseph Laughlin Vv. The Jas. 
Rumsey, 40 Fed. 909; South Caro- 
lina Steam-Boat Co. v. The Nellie 
Floyd, 39 Fed. 221; The Cassandra 
Adams, 30 Fed. 379; The Guadalupe, 
20 Fed. 443; Baker Salvage Co. v. 
The Excelsior, 19 Fed. 436; The Mag- 
gie Ellen, 19 Fed. 221;' The Hesper, 
18 Fed. 696 [aff 122 U. S. 256, 7 
Seteelivgn -o0w ay, “ed,= Wis] —The 
Hesper, 18 Fed. 692; The Sophia 
Hanson, 16 Fed. 144; The’Mary HB. 
Long, 7 Fed. 364; The Leipsic, 5 
Fed. 108; Baker v. Hemenway, 2 F. 
Cas. No. 770; 2 Lowell 501; The 
Birdie, 3 F. Cas. No. 1,432, 7 Blatchf. 
238 [mod 3 F. Cas. No. 1,431, 3 Ben. 


273]; The Calcutta, 4 F. Cas. No. 
2.298; The’ Diadem, 7 EF. Cas. . No; 
3,874; The Marathon, 16 F. Cas. No. 
9,058; The M. B. Stetson, 16 F. Cas. 
No. 9,363, 1 Lowell 119; Scott v. 


The Clara BE. Bergen, 21 F. Cas. No. 
12,526a; The Lancaster, 9 P. D. 14; 
The Jan Hendrik, 1 Spinks 181, 164 
Reprint 105; The Persia, 1 Spinks 
166, 164 Reprint 97; The Rajasthan, 
Swab. 171, 166 Reprint 1079. 


[d] Florida coast cases.—(1) 
Twenty-five to fifty per cent of the 
value of salved property. Bennett 
v. The Tevere, 3 F. Cas. No. 1,325; 
The Howard, 12 F. Cas. No. 6,752a; 
The Lexington, 15 F. Cas. No. 8,336; 
The Scotsman, 21 F. Cas. No. 12,515; 
Walter v. The Montgomery, 29 F. 
Cas. No. 17,120. (2) Under twenty- 
five per cent of value of salved prop- 


erty.. Pent v. The Ocean Belle, 19 
mWenCas) INO: 10,960; 7 (The “York, /30 
F. Cas. No. 18,140. (38) $4.000; val- 
ue of salved vessel, $300,000, of 
salving vessel, $30,000. The Lucia, 
222 Fed. 1015. 

47. See cases infra this note. 

[a] Specific amounts.—(1) $29,- 


000 (approximate); value of cargo, 
about $2,000,000. The St. Paul, 86 
Fed. 340, 30 CCA 70. (2) 2,000 pesos 
for services in saving part of a car- 
go, salvors not being permitted to 
continue their work after having ex- 
pended a substantial amount in pre- 
paring to continue; value of salved 
‘property, 2,500 pesos. Fernandez v. 
“Thompson, 38 Philippine 683. 


[b] Percentages of value of salved 


SALVAGE 


and the amount 


property.—(1) Fifty per cent. ‘The 
Cimbus{ 5 "BY Casi Noy e278) vane 
Maria Bishop, 16 F. Cas. No. 9,077, 
Blatchf. Prize Cas. 552; Shute v. 


Dodge, 7 La. Ann. 479. (2) Thirty- 


three and one-third per cent. De 
Leon v. Leitch, 65 Fed. 1002; Lewis 
v. Lot of Whalebone, 51 Fed. 916; 


Small v. The Messenger, 22 F. Cas. 
No. 12,961, 2 Pet. Adm. 284; Stephens 
Vv; Bales of *'Cotton;..22-h.-— Cass, No. 
13,366, Bee 170; Weeks v. The Cath- 
arina Maria, 29 F. Cas. No. 17,351, 
2 Pet. Adm, 424. (3) Under thirty- 


three and one-third per cent. The 
Aguan, 48 Fed. 320; The Bickmore, 
3 H. .Cas— Now 1:388 They Crown, 


Guy Cas...Neow 8,450>. Jerby ov. One 
Hundred and Ninety-Four Slaves, 13 
F. Cas. No. 7,288, Bee 226; Spencer 
v. The Charles Avery, 22 F. Cas. No. 
13,232, 1 Bond 117. 


[ce] Florida coast cases.—(1) Over 
fifty per cent of value of salved prop- 


erty. Bullard v. 230,263 Feet of 
Lumber, 267 Fed. 860; The Alaba- 
Than arly. Hee iGast No Loss Curnyenve 


The HJ. May,16 EH. Cas. No. 3,494> 
The Helen E. Booker, 11 F. Cas. No. 
6,330; The Isaac Allerton, 13 F. Cas. 
No. 7,088; Peacon v. The Amazon, 
£9—E.) Cas. No. 10,8745; > They Robert 
Morris, 20 F. Cas. No. 11,893. (2) 
Thirty to fifty per cent of value of 
salved property. Albury v. Cargo of 
The Lugano, 215 Fed. 963 [aff sub 
nom. The Lugano, 222 Fed. 230, 138 
CCA 60]; The Athalia, 2 F. Cas. No. 
598; The Cora Nellie, 6 F. Cas. No. 
3,217; The Elizabeth Bruce, 8 F. Cas. 
No. 4,358; The F. A. Hverett, 8 F. 
Cas. No. 4,603; The Indian Hunter, 
13..F; .Cas. No.» 7,024;; The: Joseph 
A. Davis; 132Fs0Cas. Nos 7,53843, The 
Mary. Hale, 16 F. Cas. No. 9,213; The 
Maryland, 16 F. Cas. No. 9,218; The 
May Howard, 16 F. Cas. No. 9,348; 
The Merchant, 17 F. Cas. No. 9,435; 
The Nathan Hannan, 17 EF. Cas. No. 
10,029; The North America, 18 F. 
Cas. No. 10,313; The Norway, 18 F. 
Cas: No. £0,356; The Pacific, 18. EF. 
Cas. No. 10,6423 Peacon  v. 
Amazon, 19 F. Cas. No. 10,871; 
Tellumah, 23 F. Cas. No. 13,823. (3) 
Under thirty per cent of value of 
salved property. Johnson v. The El 
Dorado, 50 Fed. 951; The Eliza Mal- 
lory, 8 F. Cas. No. 4,365. 


Different rates for different parts 
of cargo see supra § 159. 


48. See cases infra this note. 
fa] Specific amounts.—(1) $150,- 
000; value of salved vessel and car- 


go, about $3,900,000, of property used 
by salvor, about $480,000. The Kia 
Ora, 252 Fed. 507, 164 CCA 423 [mod 
246 Fed. 143]. (2) $50,000 (approx- 
imate), including what would have 
been the share of two government 
vessels and also certain expenses; 
value of salved vessel, freight, and 


cargo, about $745,000. The Santa 
Rosa, 295 Fed. 350 [afi 5 FF. .(2d) 
478]. (3) $40,000, with additional 
allowance for loss of time and ex- 
penses; value of salved property, 
$1,200,000, of stranded vessel and 
cargo, before stranding, $2,075,000. 
The Naiwa, 3 F. (2d): 381. (4) $35,- 


000; value of salved vessel, cargo, 
and freight, $1,625,000, of salving 
vessel, $175,000. The Noelle, 263 
Fed. 590. (5) $30,000, ‘with addi- 
tional allowance for expenses; val- 
ue of salved vessel and cargo, $1,- 
435,000, of salving vessel, $150,000. 
The Arakan, 283 Fed. 861. (6) $30,- 
000, with an additional allowance for 
damages to salving vessel, for rescue 
of a vessel stranded on a Florida 
reef; value of salved vessel and car- 
go, $135,000, of salving vessel, $300,- 
000. The Portugal, 253 Fed. 264. (7) 
$238,500; for services of various sal- 
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tinguishing, in the first instance, between the salved 
_vessel, cargo, and freight,*® the amount being sub- 
ject to apportionment in accordance with principles 


vors; value of salved vessel and car- 
go, about $135,000. The Celtic Chief, 
230 Fed. 753, 145 CCA 63 [mod 4 
Hawaii Fed. 299]. ~ (8) $20,000, less 
an amount already paid to the mas- 
ter and crew of the salving vessel 
by the owners of the salved vessel, 
for services by a convoyed vessel to 
her convoy; value of salved vessel 
and freight, $320,000. Societa Com- 
merciale Italiana di Navigazione v. 
Maru Nav. Co., 280 Fed. 334 [mod 
271 Fed. 97, and certiorari den 259 
U.S. 584, 42 SCt 586, 66 L. ed. 1075]. 
(9) $15,000; value of salved vessel, 
cargo, and freight, about $400,000, of 
salving vessels, about $250,600. Sa- 
vannah Sugar Refining Corp. v. At- 
lantic Towing Co., 15 F. (2d) 648. 
(10) $12,500, together with cost of 
repairs to salving vessel; value of 
salved vessel, cargo, and freight, 
$615,000, of salving vessel, $100,000. 
Huasteca Petroleum Co. v. U. S., 27 
BE, (2d))- 734.5 (11) $12,500 “for serv- 
ices of four tugs which aided in res- 


cue; value of salved vessel; cargo, 
and freight, about $158,000. The 
Loch Garve, 182 Fed. 519, 105 CCA 
57 [mod 3 Hawaii Fed. 372]. (12) 


$12,000 for a service involving about 
twenty-four hours time and small 
risk to salvors and salving proper- 
ty in rescuing vessel from a danger- 
ous position; value of salved ves- 
sel and cargo, $2,000,000, of salving 
vessel, with equipment, about $250,- 
000. The Teresa Accama, 254 Fed. 
637. (13) $10,000; value of salved 
vessel, cargo, and freight, approxi- 
mately $246,000, of salving vessel, 
$72,000. The South Seas, 35 F. (2d) 
52. (14) $10,000; value of salved 
vessel and cargo, about $1,083,000. 
The Edilio, 246 Fed. 470. (15) $10,- 
000; value of salved vessel and car- 
go, $830,000, of salving vessels, $150,- 
000. The Professor Koch, 260 Fed. 
969. (16) $10,000 for a service which 
did not involve great risk; value of 
salved vessel and cargo, $1,000,000, 
of salving vessel, $85,000. The 
Fordenskjold, 255 Fed. 672, 167 CCA 
48 [mod 253 Fed. 273]. (17) $5,000 
for assisting and standing by 
grounded vessel for fourteen hours: 
value of salved vessel, cargo, and 
freight, about $1,700,000, of salving 
vessel, $35,000. The Richmond, 282 
Fed. 318. (18) $4,500; value of 
salved vessel, cargo, and freight, 
$800,000,, of salving vessel, about 
$55,000. The Devonian, 150 Fed. 831. 
(19) $38,750 to twenty-one members 
of the crew of salving vessel, on a 
basis of about $10,740 for all officers 
and crew for about two days’ serv- 
ice to a vessel in a perilous posi- 
tion; value of salved vessel and car- 
go, about $3,200,000. U. S. v. Miles, 
279 Ked. 267. (20) $2,200 for re- 
moving salved vessel from reef and 
taking to place of safety; value of 
salved vessel and cargo, about $31,- 
000. Dunsmuir v. Otter, 18 B. C. 435. 
(21) $2,000 for total service of two 
tugs for about fifty-six hours; val- 
ue of salved vessel and cargo, $50,- 
000. The Perry Setzer, 288 Fed. 209 
[aff sub nom, Jacksonville Forward- 
ing Co. v. Oneida Nav. Co., 296 Fed. 
700]. (22) $500 for service lasting 
about three hours; value of salved 
vessel and cargo, $112,750, of salving 
vessel, $40,000. The Urko Mendi, 216 
Fed. 427. (23) $280 for floating 
salved vessel and towing to place 
of safety; value of salved vessel 
and cargo, $4,500. The W. C. Smith, 
17 F. (2d) 607. (24) £650 for serv- 
ices of three tugs; value of salved 
vessel, cargo, and freight, £26,380. 
The Emilie Galline, [1903] P. 106. 


[b] Percentages of value or pro- 
ceeds of salved property.—(1) Ten 
per cent. The Humarock, 234 Fed. 
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hereinafter stated.4® So, also, general principles 
apply in determining the amount of an award’ for 
preventing the stranding or wrecking of a vessel or 
cargo.°° 

Double towage. Where the service rendered to a 
stranded vessel constitutes salvage service of a low 
order, double towage rates have been regarded as 
sufficient compensation,®! regardless of the value of 
the salved properiy.°? 


[§ 175] d. Rescue from Fire or Explosion.*® 
General principles governing awards** apply where 
the salvage service was rendered by rescuing, or 
assisting in the rescue of, a vessel®® or cargo°® from 
fire or explosion. So, the promptitude with which the 
service is rendered is generally an important cir- 
cumstanee affecting the amount of the award in the 
case of a rescue from fire,®* as is, of course, the peril 
to. which the salved property was exposed.°* Thus 
the fact that the salved vessel was of wood and there- 
fore in greater danger of injury or destruction by 
fire adds to the meritoriousness of the service, and 
tends to increase the award.°® A lke rule applies 
where the cargo or materials aboard the salved ves- 
sel are of a dangerous character, thus increasing 
risk to life and property.°° While the general prin- 
ciple, that persons maintaining vessels and appara- 


tus specially equipped for salvage service are en- 
716. (2) Slightly more than six per 
Centa she Courier, 6! 8. —Cas.) (No: 
3,283. (3). Five’, per ‘cent. The 
Craster Hall, 203 Fed. 188 [aff 213 


SALVAGE 


vessel.—In combating a fire aboard a 
vessel, the amount of risk incurred by 
the salvors, and the effectiveness of 
the services, as affecting the amount 
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titled to liberal awards,*! has been recognized in 
respect of vessels equipped for fighting fire,°* this 
general principle is subject to other principles, rec- 
ognized in salvage cases,°? that one who does not 
properly maintain his vessel for the service required 
may not successfully claim benefit attached to prop- 
er maintenance,** and that the availability of other 
similarly equipped vessels tends to reduce the amount 
of the award.®® 


Risk or benefit to other property. The court has 
confined itself to a consideration of the service to 
the salved property in respect of which the suit is 
prosecuted, and declined to consider the benefit to 
surrounding property resulting from the service 
rendered.°® 

Towing vessel away from fire. In the case of 
towing a vessel away from a fire, as in the case of 
any other salvage service,®’ the determination as to 
the amount is governed by the circumstances sur- 
rounding the particular case under consideration,°*® 
and frequently the circumstances are such as to 
render the service one of a low order, calling for 
a correspondingly low award.®® 

Illustrative awards. In the notes will be found 
illustrations in which the specified amount of the 
award is shown,’° or in which the award is shown 
as a specified percentage of the value of the salved 
66. The Huttonwood, 262 Fed. 452. 


Compare Gallagher v. New York City, 
193 Fed. 549. 


67. See supra § 113. 


Fed. 436, 130 CCA 72]. 

49. See infra § 186. 

50. See cases infra this note. 

[a] Specific amounts.—(1) $8,000; 
value of salved vessel and cargo, 
about $49,000, of salving vessel, 
about . The Fair Oaks, 205 
Fed. 192. (2) $4,000; value of salved 
vessel, cargo, and freight, $44,000. 
Blake v. Baltimore, etc., SS. Co., 211 
med, 116, 128 CCA 577 [mod stub nom. 
The Fred. A. Davenport, 203 Fed. 
189}. (3) $1,200 for preventing 
wreck and destruction of vessel on 
bar; value of salved vessel and car- 
go, $3,500. The Attacapas, 2 F. Cas. 
No: 637, 3 Ware 65. (4) $750 for 
rescuing disabled vessel from peril 
of being driven ashore; value of 
salved vessel, $6,000, of salving ves- 
sel, $22,000. The Levi Davis, 9 Fed. 
715. (5) $600 for preventing barge 
from drifting on shore; value of 
salved barge and cargo, between $20,- 
000 and $25,000, of salving tug, 
$8,000. The Marcus Hook, 128 Fed. 
813 [mod 135 Fed. 744, 68 CCA 382]. 
(6) $500; value of salved property, 
$19,500. The Mercer, 297 Fed. 981, 
(7) $300 for preventing vessel from 
probable stranding on dangerous 
shoal. Holmes v. The Joseph C. 
ae 12 F. Cas. No. 6,640, 1 Ben. 


51. Holbrook v. Freeport Sulphur 
Transp. Co., 300 Fed. 63. 


Double towage for salvage service 
rendered by towing see infra § 176. 


52. Holbrook vy. Freeport Sulphur 
Transp. Co., 300 Fed. 63. 


53. Kescue from fire or explosion 
as salvage service see supra § 13. 

54. See supra §§ 112-171. 

55. The Emanuel Stavroudis, 23 
F. (2d) 214; The Florence Lucken- 
DACH EP OeEa (2d) meLOOs lhe wdohn J. 
Howlett, 256 Fed. 971; The New York, 


34 Fed. 922. And see cases infra this 
section. 
[a] Effect of amount of fire aboard 


of the award, may be determinable 
largely from the amount of fire on 
the burning vessel when the salving 
vessel began the service. In re At- 
lantic Gulf, ete., SS. Lines, 43 Fs (2d) 
T21. 


56. The Florence Luckenbach, 9 F, 
(2d) 1008; The New York, 34 Fed. 
922. And see cases infra this sec- 
tion. 


57. The Antilla, 245 Fed. 973; The 
Pleasure Bay, 226 Fed. 55; The Bessie 
Whiting, 35 Fed. 79. 


58. The” Halltried) 27/8) hed 2536 
[aff sub nom. The Thorvald Halvor- 
sen, 281 Fed. 506]; The Huttonwood, 
262 Fed. 452; The Rosalie Mahoney, 
248 Wed. 965 [afi 250 Fed. 795, 163 
CCA 127]; The Antilla, 245 Fed. 973; 
The Peru, 99 Fed. 783; The Marie, 
39 Fed. 501; The Carondelet, 36 Fed. 
714; The Bessie Whiting, 35 Fed. 79, 
The New York, 34 Fed. 922; ‘The 
Rialto, 15 Fed. 124. 


[a] Ability of salved vessel to 
move away under her own power re- 
duced the peril of Such vessel which 
was towed away by the salving tug. 
The Carondelet, 36 Fed. 714; The In- 
diana, 22 Fed. 925. 


59. The Priscilla, 153 Fed. 476. 
60. The Magnetic, 293 Fed. 94; The 
Delmira, 283 Fed. 441; The F. Q. 


Barstow, 257 Fed. 793; The John J. 
Howlett, 256 Fed. 971; The Rosalie 
Mahoney, 248 Fed. 965 [aff 250 Fed. 
795,163 CCA 127]; The Saxoleine, 
210 Fed. 688; L’Hommedieu v. Penn- 
sylvania R. Co., 195 Fed. 309; The Cy- 
clone, 16 Fed. 486. 


61. See supra § 121. ; 

62. Park v. Direct Nav. Co., 252 
rea: 837; The Maryland, 190 Fed. 

63. See supra §§ 118, 121. 

64, The Rosalie Mahoney, 250 Fed. 


795, 163 CCA 127. 


65. Park y. Direct Nav. Co., 252 
Fed. 837. 


000. 


68. The Emanuel Stavroudis, 23 F. 
(2d) 214; The New York, 34 Fed. 922; 
Wilson v. Winchester, 30 Fed. 204. 

Particular awards see cases infra 
notes 70, 71. 

69. Holmes v. New York, 30 F. 
(2d) 366; The Alice, 244 Fed. 415, 157 
CCA 41; The Lowther Castle, 195 Fed. 


604; Murray v. The John Swan, 50 
Fed. 447; The Carondelet, 36 Fed. 
714; The Bessie Whiting, 35 Fed. 79; 


Fulmer v. Patterson, 9 F. Cas, No. 


5,152; Stevens v. The S. W. Downs, 
23 EK. Cas. No. 183411, SNewbo= Adm 
458. See The Arlington, 1 F. Cas. No. 


534, 2 Ben. 511 (where slightly more 
than an amount based on ordinary 
towage rates was awarded). 


70. See cases infra this note. 


[a] Particular awards.—(1) $50,- 
000 for services of various tugs in 
towing from dangerous position, and 
fighting fire on, salved vessel, with 
assistance of city fire boats and gov- 
ernment vessel; value of salved ves- 
sel and cargo, $3,000,000. The F. Q. 
Barstow, 257 Fed. 793. (2) $50,000 
for services of several days in towing 
and fighting fire on salved vessel; 
value of salved vessel and cargo, 
about $250,000. The Livietta, 242 
Fed. 195, 155 CCA 35. (8) $40,000 
for towing salved vessel away from 
another vessel which was on fire; 
value of salved vessel, about $1,500,- 
The West Mount, 277 Fed. 168. 
(4) $31,000 for towing salved vessels 
from pier, on the opposite side of 
which another vessel was on fire; 
value of salved vessels and cargoes, 
about $2,290,000. The Thorvald Hal- 
vorsen, 281 Fed. 506. (5) $30,150 for 
rescue of vessel which was on fire © 
and in extreme peril; value of salved 
vessel, cargo, and freight, about $485,- 
500, of salving vessels, about $285,000. 
The Florence Luckenbach, 9 F. (2d) 
1008. (6) $20,000 for the services of 
various tugs in assisting in the re- 
moval of the salved vessel from a pier 
where she was exposed to great dan-- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ger, involving incidental saving of 
life; value of salved vessel and con- 
tents, $2,000,000, of salving tugs, 
about $300,000. The Kaiser Wilhelm 
der Grosse, 106 Fed. 968. (7) $19,250 
for fighting fire on large passenger 
vessel, on which there were over one 
hundred passengers at the time; val- 
ue of salved vessel and cargo, about 
$225,000, of salving vessels, in excess 
of $100,000. The Maryland, 190 Fed. 
641. (8) $18,000 for services of one 
vessel and crew, of several vessels 
which fought fire on salved vessel, 
under difficult and dangerous condi- 
tions and then towed forty miles to 
port and extinguished fire; proceeds 
of salved vessel and cargo, $31,000. 
The Delmira, 283 Fed. 441. (9) $15,- 
000, with an additional allowance for 
expenses, for beaching and flooding a 
burning vessel, in order to prevent in- 
convenience to other vessels aS a re- 
sult of her sinking in fairway; value 
of hull after she was beached and fill- 
ed, more than $250,000. Canadian 
Government Merchant Marine v. U. S., 
7 F. (2d) 69. (10) $15,000 for serv- 
ices of officers and crew of govern- 
ment tug, rendered to another govern- 
ment vessel and her cargo, under dif- 
ficult and dangerous conditions; val- 
ue of salved vessel and cargo, $278,- 
000. The Olockson, 281 Fed. 690. 
(11) $12,500 for towing from dock, 
and fighting fire on, salved vessel; 
value of salved vessel and cargo, 
about $463,000. The Indian, 159 Fed. 
20m 86. COA ~ 24055 112) “$12,000 “for 
fighting fire on, and towing, salved 
vessel; value of salved property, 
about $81,000. The Bay of Naples, 48 
Red. 737, 1 CCA 81. —(13)-$14,000 for 
fighting an oil fire on salved vessel, 


including services of several tugs; 
value of salved property, $250,000. 
The Saxoleine, 210 Fed. 683. (14) 


$9,000 for assisting, with revenue cut- 
ter, in towing to port, and fighting 
fire on, salved vessel; value of salved 
vessel, $585,000, of salving vessel, 
more than $90,000. The Antilla, 245 
Fed. 978. (15) $8,500 for removing 
from burning pier, and fighting fire 
on, salved vessel, with assistance of 
city fire boats; value of salved ves- 
sel, $300,000 to $350,000. The Santa 
Barbara, 299 Fed. 152 [mod 284 Fed. 
365]. (16) $8,000 for removing ves- 
sel from imminent peril and probable 
destruction without risk to salvors’ 
lives or property; value of salved 
vessel, $300,000, of salving vessel, 
$60,000. The Priscilla, 153 Fed. 476. 
(17) $7,000 for towing from pier, ves- 
sel on fire during ‘‘Black Tom” dis- 
aster; value of salved vessel, not 
more than $30,000. The George W. 
Elzey, Jr., 250 Fed. 602, 162 CCA 618 
[rev 242 Fed. 318]. (18) $6,800 for 
towing, and fighting fire on, salved 
vessel, which was in serious danger; 
value of salved vessel and cargo, $35,- 
000, of salving vessels, $53,000. Neal 
v. The Plena G., 61 Fed. 519. (19) $6,- 
000 to master and crew of salving ves- 
sel, for fighting fire on vessel in dry 
dock, in inclement weather, which fire 
was communicated from shore; value 
of salved vessel, $300,000, of salving 
vessels, $32,000 to $43,000. The Jeffer- 
son, 181 Fed. 416. (20) $5,000 for 
towing vessel loaded with inflamma- 
ble cargo away from burning plant on 
shore; value of salved vessel and 
cargo, more than $317,000, of salving 
tug, more than $10,000. The Magnet- 
ic, 293 Fed. 94. (21) $5,000 for ex- 
tinguishing fire on a steamship loaded 
with creosoted ties, and assisting in 
pumping out ship, which had been 
sunk; value of salved property, about 
$102,700. The Rosalie Mahoney, 250 
Fed. 795, 163 CCA 127 [aff 248 Fed. 
965]. (22) $5,000 for removing ves- 
sel from dangerous position, without 
risk to salvors’ lives or property; val- 
ue of salved vessel, $800,000, of salv- 
ing vessel, $60,000. The Priscilla, 
153 Fed. 476. (23) $4,500 for serv- 
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ices in towing, and fighting fire on, 
salved vessel; value of salved vessel 
and cargo, about $20,000. The J. 
Emory Owen, 128 Fed. 996. (24) 
$4,500 for towing a vessel from vicin- 
ity of fire on pier where she was ex- 
posed to some, but not great, peril; 
value of salved vessel, $600,000. Bal- 
timore, etce., R. Co. v. The Holland, 44 
Fed. 362. (25) $4,000 for fighting fire 
on vessel containing cotton; value of 
salved vessel and cargo, more or less 
in jeopardy, $194,000, of salving ves- 
sel, $15,000. The Rita, 62 Fed. 761, 
10 CCA 629. (26) $4,000 for services 
of two tugs in towing salved vessel 
from vicinity of fire, where other as- 


sistance was available; value of 
salved vessel and cargo, $433,000. 
The New York, 34 Fed. 922. (27) 


$3,200 (approximate) for service of 
tug crew and other persons to barge 
and cargo, where another tug per- 
formed a substantial part of service; 
value of salved property, about $182,- 
000, of tug for which salvage claimed, 


not more than $7,000. J. M. Guffey 
Petroleum Co. v. Borison, 211 Fed. 
594, 128 CCA 194. (28) $2,500 for 


towing sailing vessel from vicinity 
of fire where she was exposed to seri- 
ous danger, service involving little 
danger to salving tug; value of salved 
vessel, $60,000, of salving vessel, not 
more than $3,500. The Peru, 99 Fed. 
783. (29) $2,500 for services of fer- 
ryboat in towing passenger steamer 
from perilous position in vicinity of 
fire; value of salved vessel, between 
$100,000 and $140,000, of salving ves- 
sel, about $8,000. Hamilton v. The 
Kaaterskill, 48 Fed. 701. (30) $2,000 
for fighting fire which might have 
been extinguished by persons on 
board the salved vessel; value of 
salved vessel and cargo, $378,000. 
The Rialto, 15 Fed. 124. (31) $1,700 
for services of three tugs in towing 
salved vessel from vicinity of fire; 
value of saived vessel, about $93,000. 
The Emanuel Stavroudis, 23 F. (2d) 
214. (32) $1,500 for fighting fire on, 
and rescuing, yacht; value of salved 
yacht, not more than $7,500, of salv- 
ing tug, $40,000. Rand v. Lockwood, 
LE) ES (2d) S75 (ee C3) o1 100 for me- 
moving vessel from vicinity of fire. 
The Indiana, 22 Fed. 925. (34) $1,000 
for short service, involving no great 
risk, producing slight effect; value 
of salved vessel, $275,000, of salving 
vessel, $50,000. In re Atlantic Gulf, 
etce., SS. Lines, 43 F. (2d) 721. (35) 
$1,000 for short service in towing 
dumper away from fire and extin- 
guishing fire on dumper; value of 
salved dumper, $42,000, of salving 
tug, $385,000. Holmes v. New York 


City, 2305 Ha (2adyres6Gy C36) $4500:08 
value of salved property, $16,500, of 
salving vessel, $50,000. The Inde- 
pendent, 14 F. (2d) 115. (37) $1,000 


for rescuing scows and cargo which 
were exposed to fire. U.S. v. Stand- 
ard Oil Co., 258 Fed. 697 [aff 264 Fed. 
66, 12 ALR 1404]. (388) $1,000 for 
services of well-equipped fire-fighting 
tug in harbor where other well-equip- 


ped tugs were available; value of 
salved vessel, $30,000. Park v. Di- 
rect. Nav: Co., 252 Fed. 837. (39) 


$1,000 for assistance rendered to a 
burning schooner, through which the 
fire was extinguished; value of salved 
property, $6,000. The Knickerbocker, 
218 Fed. 524. (40) $1,000 for prevent- 
ing fire on float; value of salved float, 
$22,000, of salving vessel, $25,000. 
The Car Moat, Nov 19, 138 Med. 435. 
(41) $800 for services of two tugs in 
fighting fire which threatened salved 
wooden vessel in floating dry dock; 
value of salved vessel, $25,000, of 
salving vessels, $12,000. The Nesha- 
miny, 220 Fed. 182 [aff 228 Fed. 285, 
142 CCA 577]. (42) $750, including 
compensation for injuries sustained, 
for services by a steam canal boat to 
her consorts and their cargoes. Guin- 
don v. Cargoes of Canal Boats, 197 
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Fed. 227. (43) $600 for captain and 
crew of tug which towed salved ves- 
sel away from a pier where she was 
exposed to fire and possible danger 
of explosions. The Lowther Castle, 
195 Fed. 604. (44) $500 for towing a 
vessel on fire to a position where the 
fire was extinguished; value of salved 
vessel, between $2,800 and $6,000, of 
salving vessel, between $5,000 and 
$6,000. The Bessie L. Morse, 260 Fed. 
252. (45) $500 for service of one of 
two tugs which towed a steamship 
from a position about three hundred 
rand sixty-five feet from a burning 
elevator. The Alice, 244 Fed. 415, 157 
CCA 41. (46) $500 for assisting in 
towing from a burning pier a vessel 


which herself was afire; value of 
salved vessel and cargo, $378,000. 
The Rialto, 15 Fed. 124. (47) $500 


for towing from vicinity of fire, two 
floating grain elevators; value of 
salved elevators, between $24,000 and 
$30,000. The Rialto, supra. (48) 
$400 for services of tug and crew, 
where several vessels participated 
and $1,200 would be fair basis for 
total service; value of salved proper- 
ty, $38,500 to $4,500. The Florence, 
215 Fed. 283. (49) $300 for saving 
property and crew of salved vessel; 
value of salved property, about $3,100. 
The Calcium, 218 Fed. 267. (50) $300 
for towing barge from vicinity of fire, 
where she was exposed to damage not 
to exceed $5,000. The Barge No. 127, 
113 Fed. 529. (51) $250 for services 
of several tugs to salved vessel, where 
fire boats also rendered assistance; 
value of salved property, $1,800. The 
Ronald J. Brown, 272 Fed. 345. (52) 
$250 for standing by. vessel which 
was actually in no danger; value of 
assisted vessel, $1,000,000, of assist- 
ing vessel, $60,000. The Priscilla, 153 
Fed. 476. (53) $250 for towing barg- 
es from vicinity of fire; value of 
salved barges and cargo, $900. The 
D. i. and) W. (No. “6Ce d3i shed.» 2s4. 
(54) $250 for towing vessel from vi- 
cinity of fire; value of salved vessel, 
$10,000, of salving vessel, $15,000. 
The Marie, 39 Fed. 501. (55) $220 to 
master and crew of assisting vessel, 
for helping to fight fire on, and tow- 
ing to more convenient place, salved 


vessel; value of salved vessel and 
cargo, $4,500. The W. C. Smith, 17 
F. (2d) 607. (56) $200 to two men 


who rowed owner to his vessel and 
aided, under the owner’s direction, in 
removing vessel from dock where she 
was exposed to fire; value of salved 
vessel, $18,500. The America, 136 
Fed. 510. (57) $200 for towing ferry- 
boat from vicinity of fire, service not 
involving any danger to salving tug. 
The —John 1; Brady, 100m-heay oie. 
(58) $200 for towing vessel from vi- 
cinity of fire. Murray v. The John 
Swan, 50 Fed. 447. (59) $150 for as- 
sistance in preventing spread to other 
structures of fire in rubbish scow. 
Lee v. New York, 272 Fed. 782. (60) 
$150 as share of a total service esti- 
mated at $450, for assisting in remov- 
ing vessel from direct zone of danger. 
The Acre, 195 Fed. 1022. (61) $150 
for assisting on the occasion of a fire 
on a scow owned by a municipal cor- 
poration. Conway v. New York, 194 
Fed. 529. (62) $100 for towing barge 
from vicinity of fire; value of salved 
barge and cargo, about $7,000. The 
Marie, 39 Fed. 501. (63) $100 for 
services of stevedore who, with his 
force, assisted in moving a vessel, 
whose propeller was out of commis- 
sion, from a slip, where there was 
danger of fire, by means of her don- 
key engine and winches, which took 
only a short time and involved him 
in no danger, although he might have 
experienced some discomfort. The 
Kelvinbrae, 291 Fed. 287. (64) $75 
for lying by a steamer while there 
was a fire ashore nearby. The River 
Belle, 153 Fed. 475. (65) $50 for in- 
dividual who, as a volunteer, used a 
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property.” 
[§ 176] e. Towage.’? 


erning awards’® apply.** 


with that view.*§ 
will be proportionately higher.’ 


considered ;°° 


tug, which also was exposed to dan- 
ger, and which belonged to the owner 
of a ferryboat, to remove such ferry- 
boat from the vicinity of a fire on 
shore. The Buffalo, 194 Fed. 900. 
(66) $50 for towing from vicinity of 
fire, salved vessel which could have 
moved away under her own power. 
The Carondelet, 36 Fed. 714. (67).$25 
for towing vessel from vicinity of 
fire. The Bessie Whiting, 35 Fed. 
79. (68) £200 for fighting fire on 
salved vessel; value of salved vessel, 
£9,500 of salving vessel, £30,000. 
The City of Newcastle, 7 Aspin. 546. 


71. See cases infra this note. 


[a] Twenty per cent or over.—The 
Shreveport, 42 F. (2d) 524; The Hut- 
tonwood, 262 Fed. 452; The Livietta, 
242) Wed, 195, 155 CCA 353. The City 
of Columbia, 56 Fed. 252; Demarest 
v. The Helen F.. Robbins, 55 Fed. 1014; 
Eastern, etc., R. Co. v. The Lydia, 49 
Fed. 666; The Isaac May, 46 Fed. 79; 
The Lone Star, 34 Fed. 807 [aff 35 
Fed. 793; The Perseverance, 27 Fed. 
478; The Albert Gallatin, 1 F. Cas. 
No. 140; Montgomery vy. The P. T. 
Leathers, 17 F. Cas. No. 9,736, Newb. 
Adm. 421; Union Tow-Boat Co. v. 
The Delphos, 24 F. Cas. No. 14,400, 
Newb. Adm. 412; The Magnolia, (N. 
S.) 3 CanLTOccNotes 107. 


[b] Five to twenty per cent.—The 
Pleasure Bay, 226 Fed. 55; L’Homme- 
dieu v. Pennsylvania R. Co., 195 Fed. 
309; Gallagher v. New York City, 193 
Fred. 549; The Independent, 113 Fed. 
702; The Boyne, 98 Fed. 444; The 
Brandywine, 87 Fed. 652, 31 CCA 187; 
Flannery v. The Dayton, 84 Fed. 678; 
Crocker v. The Arkansas, 84 Fed. 361; 
The H. EH. Runnels, 82 Fed. 755, 27 
CCA 1838; Alexander v. Car Floats 
Nos. 1, 3, 4 and 5, 64 Fed. 887; Se- 
ville v. The Georgia, 53 Fed. 933; The 
Avoca, 389 Fed. 567; Wilmington 
Transp. Co, v. The Old Kensington, 39 


Fed. 496; The Key West, 11 Fed. 
911; Hayden v. The C. W. Cochrane, 
11 F. Cas. No. 6,258, 3 Woods 304; 


The Tees, Lush. 505, 167 Reprint 230. 


[c] Under five per cent.—The To- 
ledo, 136 Fed. 959; The Joseph Stick- 
ney, 127 Fed. 763; Gilchrist Transp. 
Co. v. 110,000 Bushels of No. 1 North- 


ern Wheat, 120 Fed. 432; The Boyne, 
98 Fed. 444; The Merjulio, 68 
Fed. 935; Millard v. The Barne- 


gat, 55 Fed. 92; Millard v. The Light- 
er No. 14, 53 Fed. 143; The European, 
44 Fed. 484; The Alice Clark, 39 Fed. 
621; The Vanloo, 39 Fed. 570; The 
Labrador, 39 Fed. 502; Spreckles y. 
The Brussels, 38 Fed. 524; The Lou- 


Whether a service which 
involves towage is to be compensated merely for 
towage in the ordinary course of navigation,’* or 
for a salvage service, depends, of course, on the 
cireumstances.of the particular ease,’* which de- 
termine whether or not the service is a salvage serv- 
ice under rules hereinbefore discussed.’° 
service is a salvage service, general principles goy- 
So where the danger to 
the salved property and the risk of the salvors and 
to the salving property is inconsiderable and the 
towage is not unusually difficult, ordinarily the serv- 
ice is not regarded as one of a high order, and the 
amount of the award is determined in accordance 
If, however, the service is attend- 
ed with unusual danger and difficulty, the reward 
The difficulty of 
handling the vessel in distress is, of course, to be 
and a like rule applies to the fact 
that the salving vessel is not equipped for towings? 
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as affecting the additional danger to which the saly- 


Where the 


tion,’? with an 


isiana, 34 Fed. 663; The Straits of 
Gibraltar, 32 Fed. 297; The Alice M. 
Minot, 30 Fed. 212; The O. M. Hitch- 
cock, 25 Fed. 777; The Baker, 25 Fed. 
Vivi, eo3e Blatehtassson Pmode 73 eed: 
109]; The Rio Grande, 22 Fed. 914; 
James Clark Co. v. Steam Ferryboat 
Columbia, 26 =App.) (CDs CC) 85;5 Bhe 
City of Newcastle, 7 Aspin. 546. 


72. Cross references: 
Towage as salvage service in general 
see supra §§ 14-16. 
Towing: 
Away from vicinity of fire see infra 
Seo 
Drifting barge, scow, 
safety see infra § 179. 
73. Compensation for towage in 
general see Towage [388 Cyc 558 et 
seq]. 
74. Hennessey v. The Versailles, 
i Cas. Now (6,365, 1Cunt. 3038.5 See 
The St. Patrick, 35 Ll. L. Rep. 231. 


or ratt -to 


75. See supra §§ 14-16. 

76. See supra §§ 112-171. 

77. The Hmanuel Stavroudis, 23 F. 
(2a) 214.- And see cases infra this 
section. 

[a] Thus the value of a salvage 


service rendered by towing is to be 
estimated by the circumstances sur- 
rounding the two vessels, including 
the conditions of wind and sea pre- 
vailing at the time the service is en- 
tered upon, and by the casualties 
which experience teaches’ practical 
seamen are liable to happen in the or- 
dinary course of events while the 
service continues. Belgian American 
Maritime Co. v. The Great Northern, 
72 Fed. 678. 


78. The Morzhovoi, 20 F. (2d) 265; 
The Quoddy, 289 Fed. 132; The Plant- 
er, 217 Fed. 161; The Lowther Cas- 
tle, 195 Fed. 604; The Chief, 147 Fed. 
875; The William P. Hood, 114 Fed. 
988; The Monticello, 81 Fed. 211; The 
Gambetta, 74 Fed. 259, 20 CCA 417; 
The Spokane, 67 Fed. 254; Bartley v. 
The William A. Taylor, 47 Fed. 70; 
Tebo v. The Jarlen, 43 Fed. 176; The 
Rosedale, 20 Fed. 447; Howard v. The 
Manhattan No. 12, 20 Fed. 391; The 
Bolivar v. The Chalmette, 3 F. Cas. 
No. 1,611, t Woods 397; The Entire, 
8 F. Cas. No. 4,502; Fulmer v. Patter- 
son, 9 F. Cas. No. 5,152, 14 Phila. (Pa.) 
527; The H. B. Foster, 11 F. Cas. No. 
6,290, Abb, Adm. 222; Phillips v. The 
United States, 19 F. Cas. No. 11,107; 
Mhe Senators 21) Me (Case Now ieroes, 
Brown Adm. 372; Sturgis v. The Jo- 
seph Johnson, 23 F. Cas. No. 13,576; 
Manila R. Co. vy. Macondray, 37 Phil- 


ing vessel is exposed.®? 
that a salvage service rendered in the towage of a 
disabled vessel by a freight or passenger steamer, 
even if under circumstances which make the sery- 
ice one of a comparatively low order, should ordi- 
narily be rewarded by a somewhat greater compen- 
sation than a mere towage by tug 
of the risk assumed by the salvor in undertaking to 
tow a disabled vessel is not to be gauged by the re- 
sult alone;8* and the fact that the towing line was: 
speedily taken, and that no mishap occurred, is enti- 
tled to consideration only so far as it tends to show 
the state of the wind and sea.®° 


Lump sum and double towage. 
cumstances, a lump sum may be a fairer award than 
a percentage of the value of the salved property.*® 
In some cases in which it was found that the serv- 
ice was one of rather a low order, a double towage 
rate has been taken as the measure of compensa- 


So the view has been taken 


Eee 


The extent 


Under certain cir- 


added amount for loss of time,°® 


ippine 850. 

79. The Olockson, 281 Fed. 690; 
Luckenbach v. Scows 38 and 16, 50 
Ned. 570; Haston, etc, R.iCo.y. Dite 
Scow No. 19, 46 Fed. 406; Walsh v- 
Scows 9, 16 and 24, 45 Fed. 901; The 
Capt. Geo. W. Wright, 5 F. Cas. No. 
2,393, 8 Ben. 219; ,The Ontario, 12 
F. Cas. No. 10,541, 8 Ben. 500. 

80. The Western Pride, 274 Fed. 
920; "Phe No. 92,°252) Fed. 117; 26% 
CCA. 229. 


81. Aslaksen v. U. S., 273 Fed. 241 
[aff 281 Fed. 444]. 


82. Cooley v. Standard Oil Co., 17 
¥F.. (2a) 950. 


83. The Monticello, 81 Fed. 211. 
84. The Waverly, 78 Fed. 191. 


Consideration of risk incurred by 
salvor or salving vessel in general . 
see supra § 131. 


85. The Waverly, 78 Fed. 191. 

86. The Carroll, 167 Fed. 112, 92 
CCA 564. 

[a] Allowance of lump sum relat- 


ed to contract value of service.— 
Where a salvage service rendered by 
a tug was in the nature of a towage, 
and the danger was not certain and 
extreme, an allowance of a lump sum 
as compensation, bearing some reia- 
tion to the cost of the service if ren- 
dered under a contract, is fairer than 
a percentage of the value of the 


Salved property. The Carroll, 167 
Fed. 112, 92 CCA 564. 
87. The, Trusxillo,, 9) Hy ayes 


Magnolia Petroleum Co. v. National 
Oil Transp. Co., 286 Fed. 40 [mod 281 
Fed. 336]; The New Camelia, 105 Fed. 
637, 44 CCA 642; The Catalina, 105 
Fed. 638, 44 CCA 638. 


fa] Thus service rendered by a 
steel screw vessel of about nine thou- 
sand tons capacity, valued at $230,000, 
in towing for forty miles a smaller 
vessel which had a disabled rudder,, 
on the basis of double towage, was 
worth $200 an hour during actual tow- 
ing, and $100 per hour for additional 
delay, plus damage to Manila hawser. 
The “Orusallo,, 9 Re Oa eis. 


[b] . Allowance of less than double 
towage not excessive.—An allowance,. 
as salvage, of considerably less than 
double the ordinary contract towage 
rate for towing a steamship which 
was helpless at sea to safer anchor- 
age, was not excessive. U.S. v. Alex- 
ander, 5 EF. (2d) 230. 


88. The. ‘Truxillo; oF B.A 
Magnolia Petroleum Co. v. National 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 
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and for .other loss or damage.*® 


the basic towage rate, the charadter of the towing 
vessel,°° and the conditions under which the serv- 
ice was performed,®! have been considered, with a 
resultant increase, if the conditions warrant, of 
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In determining 


such basic rate over the compensation for the hire 


Oil Transp. Co., 286 Fed. 40 [mod 281 
Fed. 336]. 
89. The Truxillo, 9 F. (2d) 172, 


90. The Truxillo, supra; The Cata- 
lina, 105 Fed. 633, 44 CCA 6388. 


Ol Thos Truxillo: 9: ES @d) -1.72;5 
The Catalina, 105 Fed. 633, 44 CCA 6388. 
See Blake v. Baltimore, etc., SS. Co., 
211 Fed. 116, 128 CCA 577 [mod sub 
inet, The Fred A. Davenport, 203 Fed. 


92. The Catalina, 105 Fed. 633, 44 
CCA 638, 

$3. The Truxillo, 9 F. (2d) 172. 

94. See cases infra this note, 

[a] Particular awards.—(1) $50,- 


000 for a towage of about eight hun- 
dred miles, involving a loss to salv- 
ing vessel of four days; value of 
Saived vessel, $1,830,000, of salving 
vessel, $700,000. The Western Pride, 
274 Fed. 920. (2) $45,000, with an 
added allowance for out-of-pocket dis- 
bursements and expenses, for a tow- 
age of about eight hundred knots, 
during about ten days; value of salved 
vessel, cargo, and freight, about $1,- 
450,009, of salving wessel and freight, 
about $325,000. The Melderskin, 249 
Fed. 776. (3) $45,000, with an added 
amount for expenses, for standing by 
and towing ten and one-half days; 
value of salved vessel, cargo, and 
freight, about $1,500,000. The Var- 
zin, 180 Fed. 892 [mod on other 
grounds 185 Fed. 1007, 107 CCA 398]. 
(4) $28,000 for rescuing salved ves- 
sel from considerable danger and tow- 
ing about five hundred miles, with a 
total loss of time of eight to ten days; 
value of salved vessel and cargo, 
$578,000, of salving vessel, $1,000,000. 
The Buckhannon, 284 Fed. 917. (5) 
$25,000, with added allowance for ex- 
penses, for towing more than two 
thousand miles, during fourteen days; 
value of salved vessel, $198,000, of 
salving vessel, $240,000. The Elk- 
ridge, 24 F. (24a) 147 [mod on other 
grounds 30 F. (2d) 618]. (6) $25,000, 
with added allowance for expenses, 
for towing about 500 miles, during 
Seven days; ‘value of salved vessel, 
$500,000, of salving vessel, $1,207,000. 
The Impoco, 287 Fed. 400. (7) $17,500 
for towing a United States naval ves- 
sel for forty hours, with actual lass 
of sixty hours; value of salved ves- 
sel, $60,000, of salving vessel and car- 
go, over $800,000. The Manchester 
PINers; elatde Ve Ui Sind S.Cty Cl.i449: 
(8) $17,000, with additional allowance 
for disbursements, for services last- 
ing about eleven days, which involved 
furnishing personnel and treatment 
for persons who were ill on the salved 
vessel; value of salved vessel, cargo, 
and freight, over $200,000, of salving 
vessel, $175,000. The T. F. Oakes, 87 
Fed. 229. (9) $16,000, taken as basic 
award, where salvor was dismissed 
after employment without being per- 
mitted to complete service, and an 
award of $4,000, based on ratio of time 
actually consumed to time that would 
have been consumed in completing 
Service, with added allowance for 
damages and for expenses, made; 
value of assisted vessel, $600,000. 
The Manchester Brigade, 276 Fed. 
410. (10) $138,000 for service of sev- 
eral vessels to a bark found in a dan- 
gerous position; value of salved ves- 
sel and cargo, $70,000. Adams v. The 
island: City,.1, EF. Cas: No. 55, 1 Cliff. 
210. (11) $10, 000 for services ren- 
dered by several tugs; value of salved 
vessel, freight, and cargo, about $277,- 


000, of salving vessels, $130,000. The 
Ferm, 258 Fed. 716 [aff 268 Fed. 518]. 
(12) $6,000 for towing about six miles 


and also for pumping out salved ves-’ 


sel, a total of seventy hours having 
been consumed by three salving tugs; 
value of salved vessel, $300,000. The 
City of! Portland; 298 Meds-27.0 (23) 
$5,000 for towing for eighteen hours; 
value of salved property, about $480,- 
000, of salving vessel, about $200,000. 
Steamer Avalon Co, v. Hubbard S, S. 
Co., 255 Fed. 854, 167 CCA 182. (14) 
$5,000 for service on Lake Superior, 
involving delay to salving vessel of 
about sixteen hours; value of salved 
vessel, $330,000, of salving vessel and 
cargo, $575,000. The Peter White, 149 
Fed. 594. (15) $4,850 for towing for 
about twenty hours, under, difficult 
conditions; value of salved vessel and 
cargo, $43,000, of salving vessel, $75,- 
000. The Willis A. Holden, 174 Fed. 
5, 98 CCA 43. (16) $4,000 for towing 
helpless tug and barges; value of salv- 
ed property, including cargo, $270,000, 
of salving vessel, $35,000 to $45,000. 
Cooley v. Standard Oil Co., 17 F. (2d) 
950 [aff 23 EF. (2d): 841]. (17%)° $4,000, 
with additional substantial allowance 
for time actually lost from voyage 
and for expenses incurred, for tow- 
ing about six days; value of salved 
property, about $91,000, of salving 
vessel, cargo, and freight, about $2,- 
700,000. The Mexico, 252 Fed. 880. 
(18) $4,000 for towing and standing 
by for about thirty-three ‘hours; val- 
ue of salved tug, $75,000, of salving 
vessel, about $100,000. The Andrew 
Kelly v. The Commodore, 27 B. C. 439, 
19 Can. Exch. 70, [1919] 1 WestWkly 
1059. (19) $3,500 for towing by tug 
for about nineteen hours; value of 
salved vessel and cargo, $15,000 to 
$18,000. The Coquitlam’ City, 243 
Fed. 767. (20) $3,500 for towing 
about fifty-six miles, with a loss of 
thirty hours; value of salved proper- 
ty, between $26,000 and $40,000, of 
salving tug, barges, and cargo, $202,- 
000. The Benjamin A. Van Brunt, 164 
Fed. 775. (21) $8,500 for towing 
about fifteen hours; value of salved 
vessel, cargo, and freight, about $265,- 
000, of salving vessel, $90,000. The 
Leipsic, 5 Fed. 108. (22) $8,000, al- 
lowed to the master of the salving 
vessel, who assumed great responsi- 
bility and displayed a high degree of 
skill and courage, where the salvage 
service was rendered by a towage of 
about five hundred miles, requiring 
about seven days, under conditions of 
extreme difficulty; value of salved 
property, about $1,900,000, of salving 
property, about $900,000. Aslaksen v. 
U. S., 273 Fed. 241 [aff 281 Fed. 444]. 
(23) $2,800 for towing brig, found in 
very dangerous position, whole serv- 
ice taking about four hours; value of 
salved brig, cargo, and freight, $94,- 
000, of salving vessel, about $60,000. 
The George Gilchrist, 10 F. Cas. No. 
5,333, 1 Lowell 234. (24) $2,775 for 
service during severe storm, to vessel 
found in very dangerous position; 
value of salved vessel, $150,000, of 
salving tug, $70,000. The Elin Branch, 
106 Fed. 952. (25) $2,000 for towing 
to place of safety, vessel found in 
perilous condition, and for subse- 
quent pumping; proceeds of salved 
vessel and cargo, about $21,000. The 
Nisseqogue, 280 Fed. 174. (26) $2,- 
000 for towing for an hour and a half, 
involving, however, twenty-hour 
hours’ delay to salving vessel; value 
of salved vessel, $20,000. Canadian 
Pac. Nav. Co. v. The C. F. Sargent, 3 
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of an ordinary tug®? in port in the usual course 
of its work under contract.®# 

Illustrative awards. 
illustrations in which the specific amount of the. 
award is shown,?* or in which the award is shown 


In the notes will be found 


Can, Exch. 332. (27) $2,000 for tow- 
ing fifty miles, during about fourteen 
hours; value of salved vessel, about 
$10,000, of salving vessel and cargo, 
about $300,000. The Humboldt v. The 
Escort. No. 2, 20 B. €. 595. (28) $1,= 
500 for short service in extricating 
from possible danger a modern Unit- 
ed States naval vessel which cost 
more than $1,500,000. The Progres- 
sive, 275 Fed. 360. (29) $1,500 where 
there was possibility of stranding of 
towed barge. Potter v. Payne, 269 
Fed. 470. (80) $1,450 for rescuing 
salved barge from perilous situation 
and towing sixteen or seventeen 
hours; value of salved barge, $55,000, 
of salving property, $70,000. The 
Richard F. Young, 245 Fed. 499. (81) 
$1,400, with additional allowance of 
$300 for a loss of half a day; value 
of salved vessel and cargo, $255,000, 
of salving vessel, $225,000. Magnolia 
Petroleum Co. v. National Oil Transp. 
Co., 286 Fed. 40 [mod 281 Fed. 336]. 
(32) $1,300 for service on Lake Supe- 
rior, requiring about thirty hours; 
value of salved vessel, cargo, and 
freight, $16,000, of salving vessel and 
eargo, about $325,000. The Pelican, 
158 Fed. 183. (33) $1,200 for towing 
about two hundred miles, during 
about a day; value of salved vessel, 
$23,000, of salving vessel and cargo, 
$245,000. The Morzhovoi, 20 F. (2d) 
265. (34) $1,000, with an additional 
specific allowance for a loss of time 
of twenty-nine hours and a deduc- 
tion for negligence which caused in- 
jury to the salved vessel, and the pre- 
mium for excessive amount of bond; 
value of salved vessel, $105,000, of 
salving vessel, $1,000,000. The Jean 
L. Somerville, 286 Fed. 35. (35) $900 
for about eighteen hours’ service; 
value of salved vessel, cargo, and 
freight, $22,000, of salving vessel and 
cargo, about $800,000. The Brina P. 
Pendleton, 200 Fed. 848. (36) $840 
for towing twenty hours; value of 
salved property, $23,400, of salving 
tug, $35,000. The Planter, 217 Fed. 
161. (87) $750 for a few hours tow- 
ing; value of salved vessel and cargo, 
$14,000. The Adelaide T. Carleton, 
215 Fed. 932. (38) $750 for service 
to dismasted vessel which had lain at 
anchor for five days on dangerous 
coast; proceeds of salved property, 
about $2,700. Hattrick v. The Span- 
ish Bark, 11 B.-Cas."Now6,2184., 139) 
$500 for two hours service to drifting 
tug; value of salved vessel, $165,000. 
The Viking No. 11, 43 F. (2d) 196. 
(40) $500 for towing ninety-five miles, 
during about thirteen or fourteen 
hours; value of salved vessel and car- 
go, $22,000, of salving’ vessel, $1,000,- 
000. The Lewis Brothers, 287 Fed. 
1438. (41) $500 for towage which 
caused delay of not more than one- 
half hour; value of salved vessel, 
$3,000, of salving vessel, $500,000. 
Grand Trunk Pac. Coast SS. Co. v. The 
Gasolene Launch B. B., 15 Can. Exch. 
389. (42) $300, with extra allowance 
for repairs, to salving tug, for serv- 
ices of two tugs in assisting ferryboat 
stranded in New York Harbor. Howe 
v. New York, 184 Fed. 478. (438) $250 
for about two hours’ service; value 
of salved vessel, from $3,000 to $3,500. 
Tozier v. The Islander, 7 Alaska 120. 
(44) $200 for rescuing schooner from 
exposed position; value of salved 
schooner, $1,000. The Ann C. Stuart, 
245 Fed. 679. (45) $175 for about ten 
hours’ service; value of salved vessel, 
$4,400. The Quoddy, 289 Fed. 132 
(both fishing vessels). (46) $90 fer 
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in terms of the wages of the officers or crew,°® or 
in which the amount is shown in the form of a per- 
centage of the value of the salved property. 


[§ 177] f. Service Rendered by 
Acting as Pilot.°7 


towing a tug and scow three and one- 
half miles; value of salved property, 
$10,500. The Henry Maurer, 215 Fed. 
238. (47) $50 for towing two and 
one-half miles, during two hours; net 
proceeds of salved vessel, $583.71. 
The Evolution, 199 Fed. 514. (48) 
£36,550 for standing by, steering, and 
towing, for nineteen days, for a dis- 
tance of one thousand two hundred 
and eighty miles; value of salved 
vessel, £369,841, of salving vessel, 
freight and cargo, about £370,000. 
The San Onofre, [1917] P. 96. (49) 
£6,000 for towing about eight hundred 
miles, during six days; value of 
salved vessel, cargo, and freight, 
£266,705, of salving vessel, cargo, and 
freight, £88,000. The Port Hunter, 
[1910] P. 343. (50) £5,000 for service 
involving actual loss of time of about 
ten days; value of salved vessel, car- 
go, and freight, £239,504, of salving 
vessel, £68,000. The Bremen, 10 As- 
pin. 229. (51) £38,750 for towing for 
about one hundred and ninety miles, 
a vessel having aboard more than nine 
hundred passengers and members of 
crew; value of salved vessel, cargo, 
and freight, £83,940, of salving vessel, 
cargo, and freight, £190,000. The 
Italia, 10 Aspin. 284. (52) £3,600 for 
difficult service lasting about eleven 
days; value of salved vessel and car- 
go, £80,000. The Castlewood, 4 Aspin. 
278. (58) £8,000 for towing about 
seven hundred and fifty miles; value 
of salved vessel, cargo, and freight, 
£47,352, of salving vessel, cargo, and 
freight, £30,000. The Daniel Stein- 
man, 6 Newfoundl. 429. (54) £2,800 
for service to vessel found in great 
peril; value of salved property, £52,- 
000, of salving vessel, £5,000. The 
Saint Nicholas, Lush. 29, 167 Reprint 
18: (55) £1,750 for towing salved 
vessel for about one hundred sixteen 
miles, during about two days; value 
of salved vessel, cargo, and freight, 
£39,289, of salving vessel, £33,000. 
Above Iubavesbeok, v4yNUby AD. 18% “GMa Gas) 
£1,600 (approximate); value of salved 
vessel, cargo, and freight, about £23,- 
600. The Bedeburn, [1914] P. 146. 
(57) £1,500 for service involving tow- 
ing of one sailing vessel by another 
and standing by, during about seven 
days. The Palmyra, 1 Aspin. 182. 
(58) £1,400 for towing three hundred 
and seventy miles, during six days, a 
rudderless, laden vessel; value of 
salved vessel, cargo, and freight, £11,- 
711, of salving vessel, £10,000. The 
Glenmorven, [1913] P. 141. (59) £900 
for a service lasting twenty-nine 
hours; value of salved vessel and 
cargo, about £4,000, of salving vessel, 
£4,000. The Harl Grey, 3 Hagg. Adm. 
363, 166 Reprint 440. (60) 1,000 pe- 
sos for towing for four or five hours, 
a distance of twenty-five or thirty 
miles; value of salved vessel, 20,000 
pesos. Manila R. Co. v. Macondray, 
37 Philippine 850. 

95. See cases infra this note. 

[a] Particular awards.—(1) Two 
months’ pay awarded to crew of saly- 
ing vessel for towing for about seven 


days, with actual loss of time of 
about two and one-half days; value 
of salved vessel and cargo, about 


$2,500,000. 
706. 


U. S. v. Nelson, 276 Fed. 
(2) One-half month’s pay to 


each member of crew who had ap-. 


peared, for service lastfhe between 
three and four days, where the own- 
er of the salving vessel had made a 
special arrangement with the owner 


General principles governing 
awards®* apply where the service was rendered by 
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Pilot or Person 


of the salved vessel; value of salved 


vessel, $200,000, of salving vessel, 
$200,000. Bergher v. General Petrole- 
um Co.. 242 Fed. 967. (3) One-half 


month’s pay to specified officers and 
members of crew, where both vessels 
were owned by same owners, for 
something over twelve hours of ac- 
tual service; value of salved vessel, 
about $150,000. The Roanoke,’ 209 
Fed. 114 [aff 214 Fed. 68, 130 CCA 
503]. 
96. See cases infra this note. 


[a] Twenty per cent and over.— 
The Lottie E. Hopkins, 133 Fed. 405; 
The Marie Anne, 48 Fed. 742; The 
S. A. Rudolph, 39 Fed. 331; Cowell 
v. The Brothers, 6 F. Cas. No. 3,294, 
Bee 136s thes JohmiGry Painted sen. 
Cais. Nos 7,346, 2) Ben, 1745) The Alq 
bion, 3 Hagg. Adm. 254, 166 Reprint 
400. 


[b] Under twenty per cent and 
over ten per cent.—The Minnie HE. 
Kelton, 181’ Fed. 237; The Carroll, 
163 Fed. 425 [aff 167 Fed. 112, 92 CCA 
564]; The Rita, 88 Fed. 523; Belgian 
American Maritime Co. v. The Great 
Northern, 72 Fed. 678; National 
Steamship Co. v. The Hekla, 62 Fed. 


941; The Albany, 42 Fed. 64; The 
Pomona, 37 Fed. 444; The Brin, 36 
Fed. 712; The Allegiance, 1 F. Cas. 
No. 207, 6 Sawy. 68; The Emulous, 
8 EF. Cas. No. 4,480, 1 Sumn. 207; 
Holmes v. The Joseph C. Griggs, 12 
EF. Cas. No. 6,640, 1 Ben. 81; The John 


G. Paint; 13. F. Cas. No. 7,346, 2 Ben. 
174; The Minnie Miller, 17 F. Cas. 
No,9;638, 6. Ben. 117;) The. Puritan; 
20H CasweNOs sls T sie Bens pulls 
The W. F. Garrison, 29 F. Cas. No. 
17,475, 1 Lowell 139; The Hebe, 7 
Notes of Cas. Suppl. 1; The Paris, 1 


Spinks 289, 164 Reprint 168; The 
Martin Luther, Swab. 287, 166 Re- 
print 1141; The Marius, Young Adm. 


(N. S.) 51. 


[c] . Under ten per cent and over 
five per cent.—Blake v. Baltimore, 
ClChr ISS. Cony yal Medea LLG 128) CCA 
577 [mod sub nom, The Fred, A. Dav- 
enport, 203 Fed. 189]; The Carroll, 
163 Fed. 425 [aff 167 Fed. 112, 92 CCA 
564]; The City of Puebla, 153 Fed. 
925; The Rebecca Shepherd, 148 Fed. 
727; The Ira A. Allen, 128 Fed. 172; 
The Hreza, 124 Fed. 659; National 
Steamship Co. v. La Hesbaye, 71 Fed. 
742; Hein v. The Beaconsfield, 67 
Fed. 144; Charente Steamship Co. v. 
The Depuy De Lome, 55 Fed. 93; The 
Chatfield, 52 Fed. 479; Spreckels v. 
The Jessomene, 47 Fed. 903; The 
Tancarville, 45 Fed. 908; New Eng- 
land Terminal Co. v. The M. Vander- 
cook, 45 Wed. 262; The Italia, 42 Fed. 
416; The California, 36 Fed. 5638; 
The Taylor Dickson, 33 Fed. 886; The 
Gallego, 30 Fed. 271; The Fannie 
Brown, 80 Fed. 215; Johnson v. The 
Industry, 13 F. Cas. No. 7,391; Ocean 
Steam Nav. Co. v. The Revenue, 18 F. 
Cas. No. 10,413; The Rebecca Clyde, 
20 F. Cas. No. 11,621, 5 Ben. 98; The 
Saragossa, 21 F. Cas. No. 12,335, 1 
Ben. 553; The Edenmore, [1893] P. 
(Ive The. Monarchy carla Dio ee ine 
Kenmure Castle, 7 P. D. 47; The 
Traveller, 3 Hagg. Adm. 370, 166 Re- 
print 443; The Augusta Andre, Young 
Adm. (N. 8.) 201. 


{[d] Under five per 
High Cliff, 271 Fed. 202; 
Bay, 139 Fed. 273; 
Fed. 682; The Marcus Hook, 135 Fed. 
744, 68 CCA 882; The Alice Blan- 
chard, 106 Fed. 238; The Grace Dol- 
lar, 103 Fed. 665; The Winifred, 102 


cent.—The 
The South 
The Santurce, 136 


[$§ 176-177 


a pilot.2® In some of the cases, extra compensation 
awarded! has been regarded as a remuneration for 
extraordinary pilotage,? the amount of which, ac- 
cording to one view, is determinable on principles 
similar to those which govern in the ease of strict 
salvage,* at least such service is to be compensated 


Fed. 988; Puget Sound Tugboat Co. 
v. The City of Puebla, 79 Fed. 982; 
The Waverly, 78 Fed. 191; Canadian- 
Australian SS. Line y. The Strathne- 
vis, 76 Fed. 855; Morgan’s Louisiana, 
etc., SS. Co. v. The Alaska, 75 Fed. 430; 
International Nav. Co. v. The Obdam, 
72 Fed. 543; Netherlands-American 
Steam Nav. Co. v. The Dania, 70 Fed. 
398 [dist The Daniel Steinman, 19 
Fed. 918]; Royal West India Co. v. 
The City of Para, 69 Fed. 479; Thom- 
as v. The Florence, 65 Fed. 248; The 
Chinese Prince, 61 Fed. 697; Davis v. 
Transfer No. 1, 53 Fed. 610; Upton 
v. The Charles Wetmore, 51 Fed. 449; 
American Petroleum Co. v. The Veen- 
dam, 46 Fed. 489; The Benison, 36 
Fed. 793; The Wisconsin, 30 Fed. 879; 
The Swiftsure, 29 Fed. 462; The 
Alaska, 23 Fed. 597; The Colon, 6 
EF. Cas.. No. 3,024, 10 Ben. 60; The 
Costa, Riea, 6 EF. Cas. -:No.—3;262, 3 
Sawy. 610; Ensign v. The Peerless, 
8 EF. Cas. No. 4,494; Pacific Coast 
Wrecking Co. v. The Hastport, 18 F. 
Cas. No. 10,646; Pacific Mail SS. Co. 
v. Ten Bales Gunny Bags, 18 F. Cas. 
No. 10,648, 3 Sawy. 187;.- The Vulcan 
v. The Belin, 9 Ct. Sesss Cas, 105% 
pore Ellora, Lush. 550, 167 Reprint 
49. 

97. Service of pilot as salvage 
service see supra § 17. 

98. See supra §§ 112-171. 

99. See The Petunia, 8 Newfoundl. 
325. And see cases infra this section. 

[a] Tllustrative awards.—(1) 
$2,400 on valuation of $38,000. Bean 
v. The Grace Brown, 2 EF. Cas. No. 
1,171, 2 Hughes 112: (2) $1,000 for 
aid in floating vessel. The Wiscon- 


sin, 30 Fed. 846 [aff 32 Fed. 111). 
(3) $250 on valuation of $12,000. 
McDonald v. The Resolute, 38 Fed. 


923. (4) $200 for carrying messages 
which brought assistance to a ves- 
sel which with cargo was valued at 
about $300,000. The Cachemire, 38 
Fed. 518. (5) £80 on valuation of 
£3,000. The Nicholas Witzen, 3 Hage. 
Adm. 369, 166 Reprint 442. 


1. Extra remuneration of pilots in 
general see Pilots § 50. 


2. The Cachemire, 38 Fed. 518; 
The Augusta, 2 F. Cas. No. 646; The 
Calcutta, 4 F. Cas. No. 2,298; The 
Enterprise, 2 Hagg. Adm. 178 note, 


166 Reprint 209. 


[a] Willingness to go out in bad 
weather may be considered. Curry v. 
The Loch Goil, 6 KF. Cas. No. 3,495. 


[b] Illustrative awards.—(1) 
$1,500 on valuation of $60,000. The 
Calcutta, 4 FE. Cas: No. 2,298." (2) 
$900 on valuation of $12,000. The 
Augusta, 2 F. Cas. No. 646. (3) Dou- 


ble pilotage has been awarded for 


extraordinary pilotage service. The 
Enterprise, 2 Hagg. Adm. 178 note, 
166 Reprint 209. 

3 Curry v. ‘The Lochs Goil,, 6H 


Cas. No. 3,495. 


[a] “If the circumstances under 
which the pilot services were ren- 
dered should be very extraordinary, 
and the value of the property very 
great, the court, in my judgment, 
would be justified in decreeing a com- 
pensation equal to what would prob- 
ably be the share of the pilot vessel, 
in connection with other vessels in 
the salvage, in case the ship were 
lost; i. e. to give to the pilot vessel 
and crew what would be a fair sal- 
vage for them alone, and what ves- 
sels and crews of her size and num- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 177-179] 


liberally,* although the fact that the service is pilot- 
age, of itself, it seems, tends to decrease the 


award.°-& 


[§ 178] g. Recapture, Rescue, or Protection from 
Enemy or Belligerent or from Marine Peril Resulting 
from Act of Enemy or Belligerent. 
States, the method of determining the amount of the 
award payable for the recapture, under certain condi- 
tions, from a force hostile to the United States’ has 
been regulated by various statutes. 
so, various statutes have regulated the rate.® 
due consideration for applicable general principles,?° 
an award has been made to a merchant vessel for 
bringing to a place of safety another vessel which 
in her disabled condition was exposed to enemy at- 
tack,'1 to the officers and crew of a naval vessel 
for certain services to a vessel which was exposed 
to enemy attack,!? and also to the officers and crew 
of a naval vessel for the rescue from a belligerent 
of property of a neutral'® and for the rescue of a 
neutral vessel abandoned as the result of a threat- 
So, 


ened attack by a belligerent.1# 


bers ordinarily draw in saving equal 
amounts of property. Beyond this 
amount, I do not think the court 
would ever be justified in going.” 
The Caleutta,| 4 F. Cas. No. 2,298. 


{[b] Illustrative award.—$2,500 on 
valuation of $150,000. Curry v. The 
Loch Goil, 6 F. Cas. No. 3,495. 


4. The Augusta, 2 F. Cas. No. 646; 
The Calcutta, 4 F. Cas. No. 2,298. 


5-6. Curry v. The Loch Goil, 6 F. 
Cas. No. 3,495. 

7. Recapture as salvage service 
see supra §§ 18, 19 


8. See statutory provisions. 


[a] Various statutes.—(1) No. spe- 
cific rate mentioned see Rev. St. § 
AGooe (USCA. tit 84. S iss) Act, of 
opines 205 91864. (13) U.S. St. at, 1, 
814 c 174 § 29); Act of June 26, 1812 
(Caio Ste at Lial00 Co LOU eS5)., C2) 
Specific rates mentioned see Act 
March \3, 1800 (2) U.S: St. at Lb. 17 
e 14 § 1); Act of March 2, 1799 (1 
ees. St ac. laswue Cacgd S-7)5 Act ok 
uly 9.198) G4. Us Sst. at 5-579 
e 68 § 6); Act June 28, 1798 (1 U.S. 
Staten 54e.c) 62) Se2)7 Act-of June 
Bohs Gk Ua ssasteat, lL: 572) ¢ 160 
§ 2). (3) For cases construing and 
applying early statutes see The Adel- 
ine, 9‘Cranch (U. S.) 244, 3 L. ed. 
719: Bas v. Tingy, 4 Dall. (U.—S.) 
Bie It ed. (31, .Claytoney., Dhej Har- 
mony, 5 F. Cas. No. 2,871, Pet. Adm. 
70; Jones v. Harraden, 9 Mass. 540. 


9. See statutory provisions; and 
cases infra this note. 


[a] For salvage rates for recap- 
ture under certain early statutes see 
Whee Ssvantos,. 11919) Po 89) Phe 
Apollo, 3 C. Rob. 308, 165 Reprint 
475; The Calypso, 2 Hagg. Adm. 209, 
166 Reprint 221. 


10. See supra §§ 112-171. 
11. The Kangaroo, [1918] P. 327. 
[a] Thus an award of £3,626 was 


made against the salved vessel and 
freight, valued at about £242,000. 
The Kangaroo, [1918] P. 327. 


12. The F. D. Lambert, 14 Aspin. 
278. 

[a] Thus an award of £350 was 
made where the service in the main 
consisted of taking the master and 
crew back to the assisted vessel with 
the result that she was enabled to 
resume her voyage. The F. D. Lam- 
bert, 14 Aspin. 278. 

13. See cases infra this note. 

[a] Illustrations.—(1) £1,200 for 
the rescue of a neutral vessel valued 
at £78,000, where service in addition 
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Russian port.?® 


In the United 


Structure.!” 


In England, al- 
With 


LOTS 


landing her. 


also, a substan- 


to recapture was_ rendered. The 
Svanfos, [1919] P. 189. (2) £1,000 
for the rescue of a neutral vessel 
and cargo of £94,072. The Svanfos, 
FRSHS pes es 97 

14. The Carrie, [1917] P. 224. 

[a] War risk to which the. salved 
vessel was exposed should be_ con- 
sidered. The Carrie, [1917] P. 224. 


[b] Illustrative award.—£750 
where the salved vessel was worth 
£39,000. The Carrie, [1917] P. 224. 

15. The Lomonosoff, [1921] P. 97. 

[a] Thus a total award of £6,100 
was made in a case in which the val- 


ue of the vessel as salved was £48,- 
200. The Lomonosoff, [1921] P. 97. 


16. The Adventure, 8 Cranch (U. 
S.) 221, 3 L. ed.542. 


17. Cross references: 
Prevention of stranding see supra § 
174 


Rescue of derelict see infra Sees al 
Rescuing drifting vessel as salvage 
service see supra § 21. 


18. See supra §§ 112-171. 

19. See cases infra this section. 
nae The D. L. Co. No. XX, 205 Fed. 

[a] Differentiation in respect of 
peril to different salved barges.— 


Where a tug in charge of four scows 
broke down, and had to abandon them 
at a point at which they were in 
grave danger from tide and reefs, the 
several scows must be treated as in 
the same condition, and the salvor 
was entitled to the same award for 
each scow, it being wholly specula- 
tive whether the first scow was in 
greater danger from the reefs than 
the others. The No. 92, 252 Fed. 117, 
164 CCA 229. 


21,5. ThesHigh Clift 271 Hed? 2025 
Scows Nos. 1 & 10, 141 Fed. 477; The 
John Fleming, 136 Fed. 486 [aff 144 
Fed. 1021, 74 CCA 680]; The Hughes 
Bros. and Bangs No. 49, 135 Fed. 746, 
68 CCA 384; U.S. v. Morgan, 99 Fed. 
570, 39 CCA 653; The Rescue vy. The 
George B. Roberts, 64 Fed. 139; Steb- 
bins v. Five Mud-Scows, 50 Fed. 227; 
Bywater v. A Raft of Piles, 42 Fed. 
917; Howard v. The Manhattan No. 
12, 20 Fed. 391; The Rialto, 15 Fed. 
124. Seaman v. Erie R. Co., 21 FE. Cas, 
No. 12,582, 2 Ben. 128. 


22. The No. 92, 252 Fed. 117, 164 
CCA 229. 

23. See cases infra this note. 

[a] Mllustrations.—(1) $2,500 for 
towing drifting barge; value of 
salved property, about $204,000. The 


Illustrative awards. 
illustrations of awards showing the specific amount 
awarded,”* or showing the award expressed in terms 
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tial award has been made for saving a Russian ves- 
sel from falling into the hands of bolsheviks in a 


Where a belligerent gave to a 


neutral, before condemnation, a captured vessel and 
cargo, an award of one half of the value of proceeds 
of the cargo was made to such neutral.t® 


[§ 179] h. Rescue of Drifting Vessel, Raft, or 
General principles governing awards'* 
apply where the service was rendered by rescuing 
a drifting vessel, raft, or structure.!® 
ger to a drifting scow is an important considera- 
Towing to safety a drifting barge or scow 
however, usually is regarded as a salvage service 
of a low order of merit, and, as such, is compensat- 
ed by a comparatively small award;?! but the rule 
is otherwise where the salved boat is exposed to con- 
siderable danger and there is difficulty in safely 


Thus the dan- 


In the notes will be found 


High Cliff, 271 Fed. 202. 


(2) $2,000 
for rescuing 


in harbor a drifting. 
schooner, where salvor was charge- 
able with some delay; value of 
salved schooner, cargo, freight, and 
insurance, about $6,000. The Hal- 
cyon, 239 Fed. 840, 152 CCA 626 [mod 
4 Hawaii Fed. 640]. (38) $1,700, 
apart from modified allowance for 
loss of time and for hawser used, 
for service of about one day; value 
of salved property, $50,000, of salving 
and cargo, more -than $2,500,000. 
Mexas) CO, , Ve LeXas ete. Ss... CO. abe. 
Fed. 868. (4) $1,200 for services 
rendered in the rescue of a barge 
from a point in lower New York 
Harbor, where she had been carried 
from her slip in Brooklyn by an ice 
floe in which she was frozen; value 
of barge and cargo, $40,500. The 
Rockland, ete., Lime Co. No. 1, 175 
Fed. 524. (5) $600 for towing drift- 
ing scows for one-half hour; value 
of salved property, $16,500. The No. 
925, 252) Bed. i117," 164 “CGA 2208 16) 
$250 for picking up and towing drift- 
ing scow for an hour until tug which 
had lost scow was met, and towing 
for some distance thereafter, saly- 
ing vessel actually losing about six 
and one half hours; value of salved 
scow and cargo, $8,000, of salving 
vessel and cargo, $11,000. The D. L. 
Co, No. XX, 205 Fed. 188. (7) $250 
for picking up and towing to place 
of safety, salved vessel; value of 
salved vessel, between $3,000 and 
$3,500. Tozier v. The Islander, 7 
Alaska 120. (8) $200; value of salved 
barges, $4,000. Seven Coal Barges, 
ale Cast NO 12,601) eGo) eal Omhor 
picking up and_ returning to tow, 
drifting barge. The Angler, 271 Fed. 
18. (10) $100 for picking’ up and 
towing drifting barge. The Lighter 
P. R. R. No. 250, 209 Fed. 498. (11) 
$50 for recovering raft of timber 
which was drifting out to sea below 
the Narrows in New York Harbor; 
value of raft, $600 or $800. Ketelas 
v. Raft of Timber, 14 F. Cas. No. 
7,741a. See Raft of Spars, 20 F. Cas. 
No. 11,529, Abb. Adm. 485. (12) $50 
for rescuing floating grain elevator; 
value of salved elevators, from $24,- 
000 to $30,000. The Rialto, 15 Fed. 
124. (13) $25, to each of several sal- 
vors, for picking up and taking to 
safety, a barge with a cargo of cot- 
ton seed; value of barge and cargo, 
about $1,900. The Lee, 24 Fed. 47. 
(14) £600, divided £180 on salved ves- 
sel and £420 on salved cargo and 
freight; value of salved_ vessel, 
£1,875, of salved cargo and freight, 
£1,196, of salving property, £6,000. 
The Velox, [1906] P. 263. 
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of a percentage of the value of the salved prop- 


erty.?4 


[§ 180] i. Rescue of Sunken Vessel or Cargo or 
General principles govy- 


Prevention of Sinking.?* 
erring awards?® apply where the 


was rendered by rescuing, or assisting in the rescue 
of, a sunken vessel or cargo,?* or in preventing, or 
in assisting in the prevention of, the sinking or the 
sinking in deep water, of a vessel or cargo.?§ 


[§ 181] j. Derelict.2° In cases of derelict, it was 


the ancient rule or usage to give the 


24. See cases infra this note. 


[a] Zllustrations.—(1) Twelve and 
one-half per cent. The Carroll, 167 
Fed. 112, 92 CCA 564. (2) Seven and 
,one-half per cent. The Carroll, su- 
pra. (3) Six per cent. Treworgy v. 
Richards; 10 EF. (2d) 152, 

25. Rescue of ‘sunken vessel or 
cargo or prevention of sinking as sal- 
vage service see supra § 22. 

26. See supra §§ 112-171. 

27. Southern Pac. SS. Co. v. New 
Orleans Coal, etc., Towing Co., 43 
EF, (2d) 177; Atlantic Refining Co. v. 
Merritt, etc., Derrick, etc., Co., 300 
Fed. 901 [certiorari den 266 U. S. 621 
mem, 45 SCt 100 mem, 69 L. ed. 472 


mem]. And see cases infra this sec- 
tion. 
[a] Vessel sunken at wharf, which 


menaced navigation.— Where the own- 
er of a vessel, Sunk near a wharf and 
constituting a menace to navigation, 
took no steps to raise her, the right 
of the owner of the wharf to recover, 
for having her raised, a reasonable 
amount therefor and the expenses in 
connection therewith, was recog- 
nized. Outten v. Royster Guano Co., 
258 Fed. 955 [aff 266 Fed. 484]. 


{b] Specific amounts.—(1) $50,- 
000 for assisting in raising a sunk- 
en oil tanker and cargo, additional 
services rendered by a United States 
naval officer and a United States na- 
val vessel not being involved; value 
of salved vessel and cargo, $2,250,000. 
Atlantic Refining Co. vy. Merritt, ete., 
Derrick, etc., Co., 300 Fed. 901 [cer- 
tiorari den 266 U. S. 621 mem, 45 SCt 
100 mem, 69 L. ed. 472 mem]. (2) 
$150 for raising cargo as incident to 
raising vessel; net proceeds of salved 
cargo, $1,540. Daniel v. A Cargo of 
Lumber, 240 Fed. 498. 


[c] Award expressed in percent- 
age of value of salved property.— 
Forty per cent of value of salved 
eargo of oil. Southern Pac. SS. Co. 
v. New Orleans Coal, ete., Towboat 
o,, 48°. (2d) 177. 


28. The Jason, 257 Fed. 438 [aff 
Sub nom. The Hesperos, 271 Fed. 
951]; and cases infra this note. 

[a] Specific amounts.—(1)  $17,- 


500 for service to vessel sinking at 
a wharf, lasting several days; value 
of salved vessel and cargo, about 
$216,000. The George Hawley, 242 
Fed. 473, 155 CCA 249. (2) $15,000 
for preventing the sinking of a ves- 
sel in deep water; value of salved 
vessel and cargo, $3,600,000, of salv- 
ing tug, $75,000. The Jason, 257 Fed. 
438 [aff sub nom. The Hesperos, 271 
Fed. 951]. (3) $13,575 for substan- 
tially all service, including services 
of several tugs, divers, and persons 
ashore; value of salved_ vessel, 
$237,700. Cuyamel Fruit Co. v. Bos- 
trom, 19 F. (2d) 10 [mod sub nom. 
The Nicarao, 15 F. (2d) 738, certiorari 
den 275 U. S. 544, 48 SCt 83, 72 L. ed. 
417]. (4) $4,000 for rescuing at sea 
and taking to safe place vessel which 
would have sunk if service had not 
been rendered; value of salved vessel 
and cargo, about $12,000, of salving 
vessel and cargo, about $2,700,000. 


SALVAGE 


salvage service 


salvors a moiety 


The Jelling, 253 Fed. 381. (5) $3,500 
for all salvors of a vessel which was 
removed from a rock and then taken a 
considerable distance and beached in 
shoal water; value of salved vessel 
and freight, about $34,000, of salving 
vessel, $33,000. The Petunia, 8 
Newfoundl. 325. (6) $1,000 for serv- 
ice of ‘tug which consisted in large 
part of prevention of sinking of tow; 


value of salved barge, cargo, and 
freight, $33,400. The Joseph F. Clin- 
ton, 250 Fed. 977, 163 CCA 227. (7) 


$150 for pumping out barge for about 
three hours. The Violet Blossom, 216 
Fed. 379. 


29. Rescue of derelict as salvage 
service see supra § 23. 


What is derelict see supra § 41. 


so. The Job H. Jackson, 161 Fed. 
1015; The B. Co Terry, 9 Fed» 920; 
Hall v. The Paquet Bot De Cayenne, 
La. uCastiNiows 504i ede ail) ata) 
550; Papayanni v. Hoequard, L. R. 
1- PoC. 2508) The: Aquila; 1 (Ci Robis37; 
165 Reprint 87; The Florence, 16 Jur. 
572, 20 EngL&EHq 607; The Splendid 
vs whence Luther, 12 L. T. Rep. 

sh By 


[a] Until and during the reign of 
Charles II, the ancient rule or usage 
alloting a moiety in derelict cases ob- 
tained in England. The B. C. Terry, 
9 Fed. 920; Papayanni v. Hoequard, 
eek el PC 250 seat he PA gudkawed 11s 
Rob. 37, 165 Reprint 87. 


31. U. S.—The Shreveport, 42 F. 
(2d) 524; The Alcazar, 227 Fed. 633; 
Henry R. Tilton, 214 Fed. 165; 
Job H. Jackson, 161 Fed. 1015; 
Flora Rodgers, 152 Fed. 286; 
Myrtle Tunnel, 146 Fed. 324; 
Edith L. Allen, 139 Fed. 888; 
Hdwards, 12 Fed. 508; The Bos- 
MpubeIO©as. INO. 1,673; LiSiman sass 
The Blizabeth and Jane, 8 F. Cas. No. 
4°356,,..1 Evans v. The 
Charles, No. 4,556, Newb. 
Adm. 329; Howland v. Two Hundred 
and Ten Barrels of Oil, 12 F. Cas. 
No. 6,801; The Ida L. Howard, 12 F. 
Cas. No. 6,999, 1 Lowell 2; Johnson 
vi. Certain 3Goods, 13> B. Cas.” No. 
Tove Une Rising Sun, 20 E.. Cas. No; 
11,858, 1 Ware 385; Rowe v. The Brig, 
20° BE. Cas. No: 12,093; 1 Mason 372: 
Sprague v. One Hundred and Forty 
Barrels of Flour, 22 F. Cas. No. 13,- 
253, 2 Story 195; Two Hundred and 
Ten Barrels of Oil, 24 F. Cas. No. 
14,297; 1 Sprague 91. 


Hawaii.—Perrin v. A Quantity of 
Oil, 2 Hawaii 116. 


Eng.—Erlanger v. Swedish TEast 
Asiatic Co., 34 Philippine 178 [aff 248 
U.S. 521, 394SCt. 180; 63) i. ied. 399]; 
The Aquila, 1 C. Rob. 37, 165 Reprint 


87; The Florence, 16 Jur. 572; The 
aoe Luther; 2 lie TeRep. INaS: 
5. 
N. S.—The Canterbury, Young 
Adm, 57. 


Newfoundl.—The J. lL. Mayo, 7 
Newfoundl. 30; The Caroline Brown, 
5 Newfoundl. 477. 


32. 
33. 


See supra §§ 112-171. 
Post v. Jones, 19 How. (U. S,) 


150, 15 L. ed. 618; The Shreveport, 42!1 Pet. Adm. 46; 


[§§ 179-181 


of the property saved, or one-half of the value of 
such property.®° 
tain, however, as a binding and, inflexible rule,** 
and substantially the same general principles as ap- 
ply in the case of salvage awards generally*? apply 
where the service was rendered by the rescue of 
derelict property,?* the amount being dependent on 
the circumstances of the case under consideration,** 
and being within the sound discretion of the court.?° 
While a moiety, or one-half of the value, of the 
salved property may be awarded where the cir- 
cumstances warrant,?® and in some eases, includ- 


The moiety rule does not now ob- 


F. (2d) 524; The Eleanor v. The 
Thomas W. Haven, 48 Fed. 842; The 
Fairfield, 30 Fed. 700; The B. C. Ter- 
ry, 9 Fed. 920; The Lovetand, 5 Fed. 
105; The Anna; 1, F. Cas. No. 398, 
6 Ben. 166 [aff 1 F. Cas. No. 401, 10 
Blatchf. 456]; The Georgiana, 10 F: 
Cas. No. 5,355, 1 Lowell 91; Hall v. 
The Paquet Bot De Cayenne, 11 F. 
Cas. No. 5,941) 7  Philas =(Pa.) 7 e005 
The Ida L. Howard, 12 F. Cas. No. 
6,999, 1 Lowell 2; Western Transp. 
Co. v. The Great Western, 29 F. Cas. 
No. 17,443; Papayanni v. Hoequard, 
L. R. 1 P. C. 250; The Martin Luther, 
12° 1. VE Rep: oNoess, 5 Soe hes Alice 
Lyne, 6 Newfoundl. 282. See The 
Annie Henderson, 15 Fed. 550 (ap- 
parently recognizing rule). 


34. The Edith L. Allen, 139 Fed. 
888; The Edwards, 12 Fed. 508; 
Western Transp. Co. v. The Great 
Western, 29 F. Cas. No. 17,443; 
Papayanni v. Hoequard, L. R. 1 P. 
C. 250; The Florence, 16 Jur. 572; 
The Anna Helena, 5 Aspin. 142; The 
Magdalen, 31 L. J. P. D. & Adm. 
22; The J. L. Mayo, 7 Newfoundl. 


30; The Alice Lyne, 6 Newfoundl. 
282; The Gananoque, 6 Newfoundl. 
18; The Clara, 5 Newfoundl. 480; 


The Caroline Brown, 5 Newfoundl. 
477; The Royal Arch, Young Adm. 
(N. S.) 260; The Canterbury, Young 
Adm. (N. S.) 57. 


35. The Job H. Jackson, 161 Fed. 
1015; Erlanger v. Swedish Hast Asi- 
atic Co., 34 Philippine 178 [aff 248 


U. S. 521, 39 SCt 180, 68 Li. ed. 3997s 
The Aquila, 1 C. Rob. 37, 165 Re- 
print 87; The Royal Arch, Young 
Adm, (N. S.) 260; The Canterbury, 
Young Adm. (N, S.) 57. 


36. U. S.—Post v. Jones, 19 How. 
150, 15 L. ed. 618; The Shreveport, 
42 F. (2d) 524; The Samuel B. Hub- 
bard, 229 Fed. 843; The Gibson, 160 


Fed. 230; The Flora Rodgers, 152 
Fed. 286; The Myrtle Tunnel, 146 
Fed. 324; The Theta, 135 Fed. 129; 
Gardner v. Ninety-Nine Gold Coins, 


111 Fed. 552; The Canada, 92 Fed. 
196; Ashbahs v. The Trusty, 2 F. 
Cas. No. 573a; Bell v. The Ann, 3 
F., Cas. No.1,245, 2 “Pet. Adim. 27/88 
The British Consul v. Twenty-Two 
Pipes and Ten Hogsheads of Wine, 
4 F. Cas. No. 1,900, Bee 178; The 
Cayenne; 5 F. Cas. No. 2,532, 2 Abb: 
42; The Charles Henry, 6 F. Cas. 
No. 2,617, 1 Ben. 8; Concklin v. The 
Harmony, 6 F. Cas. No. 3,089, 1 Pet. 
Adm. 34 note; Cross v. The Bellona, 
6 F. Cas. No. 3,428, Bee 193; Curtis 
v. Quantity of Wearing Apparel, 6 
F. Cas. No. 3,504; The Elizabeth and 
Jane, 8 F. Cas. No. 4,356, 1 Ware 
27; The Galaxy, 9 F. Cas. No. 5,186, 
Blatchf. & H. 270; Hindry v. The 
Priscilla, 12 F. Cas. No. 6,515, Bee 
1; Hollingsworth v. Seventy Dou- 
bloons & Three Small Pieces of Gold, 
12 E.. Cas. No: 656203. “The John as 
Clayton, 135 Bi iCas 5 INO. @ses.e 
Blatchf. 372, 18 HowPr (N. Y.) 319; 
Johnson yv. Certain Goods, 13 F. Cas. 
No. 7,377; The John Wurts, 13 FB 
Cas. No. 7,434, Olcott 462; Morehouse 
v. The Jefferson, 17 F. Cas. No. 9,793, 
Rowe v. The Brig, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


-§ 181] 


ing some comparatively modern ones, there has been 
a tendency to favor the moiety rule under ordinary 
circumstances,*? as a safe and salutary limit upon 
judicial discretion, and not to be lightly disregard- 
ed,?* and while there is also authority for the view 
that the compensation should not ordinarily be 


more than a half nor less than 


salved property or its value,*® actually, the award is 
not based on any fixed rule of proportions of the 


salved property or of the value of 


and any tendency toward fixed proportions yields 


20. Cas. No, 12,093, 1. Mason 372; 
The Saxon, 21 F. Cas. No. 12,412, 4 
Ben.’ 18;" The W. D: B., 29 EF. Cas. 
No. 17,306, 1 Hask. 236. 

Hawaii—Phillips v. 
Hawaii 150. 

Eng.—The Andrina, L. R. 3 A. & 
EK. 286; The L’Esperance, 1 Dods. 
46, 165 Reprint 1227; The Effort, 3 


Rawlins, 2 


Hagg. Adm. 165, 166 Reprint 367; 
The Frances Mary, 2 Hage. Adm. 89, 
166 Reprint 177; The Watt, 2 W. 
Rob. 70, 166 Reprint 681; The Co- 
lumbia, 3 Hagg. Adm. 428, 166 Re- 
print 464; The Pelican v. The 
Minerva, 9 Wkly. Rep. 81. See The 


Hebe, 4 P. D. 217 (about one-half 
awarded). 
N. S.—The Ida Barton, Young Adm. 


240; The Architect, Young Adm. 110; 
The Sylph, 2 CanLTOccNotes 607. 

Newfoundl.—The Scotsman, 8 
Newfoundl. 266. . 

[a] Moiety of net amount.—The 
rule of a moiety in cases of derelict 
is a moiety of the net amount, de- 
ducting expenses, costs, ete. Wil- 
liams v. The Adolphe, 29 F. Cas. No. 
17,712. 5 

37. The Myrtle Tunnel, 146 Fed. 
324; The Boston, 3 F. Cas. No. 1,673, 
1 Sumn. 328; The Henry Hwhbank, 
fier. Cas, INO, 267376; 01) Sumn.7460; 
Sturtevant v. The George Nicholaus, 
23 F. Cas. No. 13,578, Newb. Adm. 
449; Perrin v. A Quantity of Oil, 2 
Hawaii 116. And see cases supra 
note 36; and infra note 38. 


38. The Flora Rodgers, 152 Fed. 
286; The Myrtle Tunnel, 146 Fed. 
324; The Henry Ewbank, 11 F. Cas. 
No. 6,376, 1 Sumn, 400, And see cases 
supra notes 36, 37. 

39. The Minnie EH. Kelton, 181 
Fed. 237; The Fairfield, 30 Fed. 700; 
, The Bffort, 3 Hage. Adm. 165, 166 
‘Reprint 3675 The Britannia, 3 Hage. 
Adm. 153, 166 Reprint 363; The R. 
M. Mills, 2 Rep. N. S. 5138. See 
Post v. Jones, 19 How. (U. S.) 150, 
15 L. ed. 618 (where the rule was 
discussed). 

40. The Eleanor v. The Thomas 
W. Haven, 48 Fed. 842; The B. C. 
Terry, 9 Fed. 920; The Anna, 1 F. 
Cas. No. 398, 6 Ben. 166 [aff 1 
Cas. No. 401, 10 Blatchf. 456]; 
Georgiana, 10 F. Cas. No. 5,355, at 
Lowell 91; Western Transp. Co. v. 
The Great Western, 29 F. Cas. No. 
ns oa Papayanni v. Hoequard, L. 
R. ’P: C. 250; The Janet. Court, 
fis97] POos The Florence, 16 Jur. 
572; The Alice Lyne, 6 Newfoundl. 
282: The Royal Arch, Young Adm. 
(N. S.) 260; The Canterbury, Young 
Adm. (N. S.) 57 

41. U. S.—The Adventure, 8 
Cranch 221, 3 L. ed. 542; The Flora 
Rodgers, 152 Fed. 286; The Myrtle 
Tunnel, 146 Fed. 324; The William 
Smith, 59 Fed. 615; Cargo from 
Wreck of The Edwards, 12 Fed. 508; 
The Elizabeth and Jane, 8 FB. Cas. 
No. 4,356, 1 Ware 27; The Henry 
Ewbank, 11 F. Cas. No. 6,376, 1 Sumn, 
400; The John E. Clayton, 13 F. Cas. 
No. 7,338, 4 Blatchf. 372, 18 HowPr 
(N. Y.) 319; Sprague v. One Hun- 
dred and Forty Barrels of Flour, 22 
Pi i@as. INO.)13,25.0;,2,.story 195./) See 
Jorgensen Vv. Neptune Steam Fishing 
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a third of the 


such property,*° 


Ltd., 4 KE. (Ct. Sess.).-992. 


Fawaii. —Perrin v. A Quantity of 
Oil, 2 Hawaii 116. 


Philippine.—Wallace v. Pujalte, 34 
Philippine 511; Erlanger v. Swedish 
East Asiatic Co., 34 “Philippine 178 
fafi-— 248> WU. 1S. “521, 439 SCt 180, -63 
LL. ed. 399]. : 


Eng.—The Rasche, 


Ree, 


lei BR Cea Ce 


ae 127; The Janet Court, [1897], P. 
oJ. 

Newfoundl.—The J. Ll. Mayo, 7 
Newfoundl. 30; The Caroline Brown, 


5 Newfoundl, 477. 


[a] Award expressed as fraction- 
al share.—(1) Five-sixths. Howland 
v. Two Hundred and Ten Barrels of 
Oil, 12 F. Cas. No. 6,801; Two Hun- 
dred and Ten Barrels of Oil, 24 F. 
Cas. No. 14,297, 1 Sprague 91. (2) 
Three-fourths. Chapman Derrick, 


ete., Co. v. The Henry R Tilton, 53 
Fed. 139. (3) Three-fourths of net 
proceeds of salved property after 


paying costs of suit and damage suf- 
fered. Bullard v. 230,263 Feet of 
Lumber, 267 Fed. 860. 
thirds. The Waterloo, 
No: 17,257, Blatchf. & H: 114; 
Jonge Bastiaan, 5 C> Ob. 323, 165 
Reprint 791. (5) Three-fifths. Wil- 
liams v. The Adolphe, 29 F. Cas. No. 
17,712. (6) Four-sevenths. The Car- 
oline Brown, 5 Newfoundl. 477. (7) 
Two-fifths. The Blaireau, 2 Cranch 
2403) 2 ia. eds. (266 [rev 16) RE. Cas. 
No. 9,230]; The Boston, 3 )F. Cas. 
No, 1,673, 1 Sumn. 328; The Geor- 
giana, 10 F. Cas. No. 5,355, 1 Lowell 
91; The Queen Mab, 3 Hage. Adm. 
242, 166 Reprint 395 (before deduc- 
tion of expenses); The Aquila, 1 C. 


Rob. 87, 165 Reprint 87; The Mary 
Anne wi} i. TstRepy NaS. 853 othe 
Scotswood, Young Adm. (N. S.) 25. 


(8) One-third. The Lyman M. Law, 
122 Fed. 816; Bond v. The Cora, 3 
FE. Cas,—No. 1,621, .2 Pet. Adm. 373, 
2 Wash C..C., 30.-faft 3B. Cas: No. 
1,620, 2 Pet. Adm. 361]; Flinn v. The 
Leander, 9 F. Cas. No. 4,870, Bee 260; 
The Mary Ford, 16 F. Cas. No. 9,212a 
fafi 137 Dallietssnei Lived. 563 | 3. fhe 
Anna Helena, 5 Aspin. 142; The 
Tickler, Young Adm. (N. 8.) 166. (9) 
One-third, including expenses. The 
Shreveport, 42 F. (2d) 524. (10) 
Three-tenths. The R. Robinson, 
Young Adm. (N. S.) 168, (11) One- 
fourth. The Carrie, 88 Fed. 983; 
Lowndes v. The Harnest M. Munn, 
61 Fed. 694 [rev on other grounds 
66 Fed. 356, 13 CCA 510]; Hartshorn 
v. Twenty-Five Cases of Silk, 11 F. 
Cas.. No. 6,168a. (12) About one- 
fourth. The Pinmore, 121 Fed. 423. 
(13) One-fifth. The Livietta, 242 
Hedy 195) 155: - CG Ar 535: (14) One- 
sixthy. (hegida wa, Howard ,od2) 3B. 
Cas. No. 6,999, 1 Lowell 2.. (15) One- 
eighth. The Caroline, 2 W. Rob. 124, 
166 Reprint 701. (16) 9One-tenth. 
The Blenden-Hall, 1 Dods. 414, 165 
Reprint 1361 (value large). 


[b] Award expressed as ecified 
amount in relation to value of .salved 
property.—(1) $138,200 ona valuation 
of about $47,000. The Copperfield, 


268 Fed. 77. (2) $7,000 on a valua- 
tion of about $25,500. The Lovetand, 
5 Fed. 105. (3) $4,000 on a valua- 


tion of approximately $10,800. The 


Prior unsuccessful attempts to rescue. 
of a derelict vessel has a right to the usual allow- 
ance, without regard to previous unsuccessful at- 
tempts of other persons to rescue her.*? 
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to circumstances, diminishing or enhancing the mer- 
it of the salvage service.*! 


The salvor 


Liberal or enhanced award. The general rule that 
salvage awards should be liberal*# applies in the 
case of derelict ;+* and usually the rescue of a dere- 
lict vessel involves conditions tending to increase 


Gerbeviller, 34 F. 
vessel valued at $110,000). (4) $4,- 
000, including expenses incurred by 
salvor, on a valuation of $18,000. 
Earn Line SS. Co. v. U. S., 170 Fed. 
834 (valuation of salving property 
$100,000). (5) $4,000 on a valuation 
of approximately $13,897. The Clara, 
5 Newfoundl. 480. (6) $3,000 on a 
valuation of $8,108. Munson vy. The 


(2d) 825 (salving 


Vila, 63 Fed. 1017. (7). $2;500 on 
a valuation of $6,400. The |) Ie) 7Ee 
Knights, 15 KF. Cas. No: 8,585. (8) 
$2,500 on a valuation of $14) 000. The 
Alice Lyne, 6 Newfoundl. 282. (9) 
$2,500 on a valuation of $20,000. The 


W. G. Putnam, Young Adm. (N. S.) 


271. (10) $1,680 on a valuation of 
$5,400. The J. L. Mayo, 7 Newfoundl. 
30. (11) $1,250, and expenses in- 


curred by the Salvor, on a valua- 
tion of $3,500. The Henry R. Tilton, 
214 Fed. 165. (12) $750 on a valua-— 
tion of from $8,000 to $10,000. The 
Magnolia, 253 Fed. 400 (salving ves- 
sel valued at from $4,000 to $5,000). 
(13). $675 ona valuation of $1,500. 
Sharply v. The Calvin S. Edwards, 
46 Fed. 815. (14) $475 on a valua- 
tion “of $2,250. The Afton, Young 
Adm... CN jeS: 1364) (Gib) -94oneas 
valuation of $954. The S. V. Coonan, 
Young Adm. (N. S.) 109. (16) £3,000 
on a valuation of £7,350. The Janet 
Court, [1897] P. 59 (salving vessel 
together with cargo and freight, 
valued at approximately £17,200). 
(17) £2,300 on a valuation of £5,100. 
The Craigs, 5 P. D. 186. - (18) £500 
on a valuation of £2,500. The 
Coromandel, Swab. 205, 166 Reprint 
1097.. (19) £225 on a valuation of 
£1,850. The William Tucker, 4 New- 
foundl. 99. (20) £50 on a valuation 
of £58. The Boiler ex Elephant, 64 
L. T. Rep. N. S. 543. (21) 5,500 pesos, 
including expenses, on a valuation 
of from 10,000 pesos to 12,000 pesos. 
Wallace v. ‘Pujalte, 34 Philippine 511. 


Rate as affected by type and con- 
dition of salved property and difficul- 
ty of service see supra § 159. 


42. The Island City, 1 Black (U. 
S82) 121, 1% Ta. “eds 470: 


43. See supra § 115. 


44. The Gerbeviller, 34 F. (2d) 825; 
The Theta, 135 Fed. 129; The Agnes 
Manning, 59 Fed. 481; ‘The Bleanor 
v. The Thomas W. Haven, 48 Fed. 842; 
The Flower City, 16 Fed. 866; The 
Lovetand, 5 Fed. 105; The Anna, al 
F. Cas. No. 398, 6 Ben. 166 Eatin eas 
Cas. No. 401, 10 Blatchf. 456]; The 
Mary Ford, 16 F. Cas. No. 9, 212a [aff 
3 Dall. 188, 1 L. ed. 563]; Sturtevant 
v. The George Nicholaus, 23 EH. Cas. 


No. 138,578, Newb. Adm. 449; The 
Gananoque, 6 Newfoundl. 18. 
[a] Reasons for rule—(1) Two- 


reasons have been recognized for al- 
lowing a liberal reward in cases of 
derelict property: First, the property 
having been abandoned as lost, it is 
not for its owner to complain of the 
reward paid to strangers who restore 
it; and second, the protection of the 
public against danger from the dere- 
lict vessel. The Anna, 1 F. Cas. No. 
398, 6 Ben. 166 [aff 1 F. Cas. No, 401, 
10 Blatchf. 456]. (2) As to pro- 
tection of other property see also cas- 
es infra note 48. 
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the amount of the award.45 


Danger to salved property and to third persons. 
The fact that salved property was derelict enters, 
of course, into the question as to the degree of dan- 
ger to which such property was exposed,*® to the 
extent, according to some cases, of making out a 
prima facie case of extreme danger of loss, so as to 
enhance the reward.*’ So, according to some eas- 
es, the fact that a derelict vessel might have be- 
come a danger to other vessels, if the salvage sery- 
ice had not been rendered, tends to increase the 
amount of the award.*§ 


Quasi derelict. In the case of the rescue of a quasi 
derelict,*® the principles governing award are much 
the same as in a case of a true or technical derelict.°° 


Award of whole amount. Where the salvage sery- 
ice was considerable and the value of the salved 
property was inconsiderable, the propriety of award- 
ing the whole amount has been recognized,°* at least 
where the owner or claimant does not enter or press 
his claim.°? 

[§ 182] k. Cargo Salved from Vessel Abandoned 
at Sea. General principles governing awards®® ap- 
ply in the case of the rescue of cargoes of vessels 
abandoned at sea.°* 

[§ 183] 1. Prevention of Collision or Fouling and 
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[§§ 181-186 


Salving after Collision.*® General principles gov- 
erning awards®® apply to awards for preventing 
collisions or fouling,®? or for salvaging a vessel aft- 
er collision.>§ 

[§ 184] .m. Rescue by Crew of Salved Vessel.°® 
Gervral principles governing awards®°® apply in the 
case of a salvage service by members of the crew 
of the salved vessel.°? 


[§ 185] n. Life Salvage.*? In making a direct 
award for life salvage, the court does not ordinarily 
consider the pecuniary value of the life of any par- 
ticular person who was saved.°3 


[§ 186] C. Apportionment—1l. On Salved Prop-- 
erty. In general, property benefited by the salvage 
service is liable for its share of the salvage award ;°4 
and where a ship and cargo are saved together, by 
common or continuous labor or service, the amount 
payable as salvage is chargeable upon the vessel and 
eargo,®® or upon the vessel, cargo, and freight,®¢ 
in proportion to their respective values, and neither 
vessel nor cargo is liable for the salvage due from 
the other,®” although the circumstances may be such 
as to render ultimately hable, the person or vessel 
responsible for the condition which rendered the 
salvage service necessary.°$ Ordinarily, no distine- 
tion may be made between the proportions of sal- 
vage charged against the different kinds of cargo,®® 


45. The Janet Court, [1897] P. 59. 

46. The Georgiana, 10 F. Cas. No. 
5,355, 1 Lowell 91; Papayanni v. Hoe- 
quard, Dake PwC.) 2503 eet hesJ anet 
Court. WSS P59; The Alice Lyne, 
6 Newfoundl. 282. 

Danger to salved property as mat- 
ter to be considered in general see 
supra § 129. 


47. Hal v. The Paquet Bot De Cay- 
ienne, 11) EY Cas, No. 5,941.) 7 Phila: 
Ween SOs : 

48. The Henry R. Tilton, 214 Fed. 
165; Harn Line SS. Co. v.. U..S., 170 
Med. so4. Lhe Anna, 1 i. .Cas= No: 


398, 6 Ben. 166 [aff 1 F. Cas. No. 401. 
10 Blatchf. 456]; Rambler v. Kotka, 
[1917] 2 Ir. 406. 


49. What is quasi derelict see su- 
pra § 41. 

50. The Shawmut, 155 Fed. 476; 
The Annie Henderson, 15 Fed. 550; 


The B.C. Terry, 9 Fed. 920; The Anna, 
1 F. Cas. No. 398, 6 Ben. 166 [aff 1 F. 
Cas. No. 401, 10 Blatchf. 456]. See 
Mbemsoston ey sui.) Cas, NO: LOlSie 
Sumn. 3828 (apparently recognizing 
rule). 

[a] Fractional 
of value of salved property. 
vant v. The George Nicholaus, 
Cas. No. 13,578, Newb. Adm. 449. 


{[b] Specific amount in relation to 
value of salved property.—(1) $11,- 
000, and specific amount of expenses, 
on a valuation of $45,000. The Alca- 
zar, 227 Fed. 633. 
uation of $21,000; value of salving 
vessel $1,500. The Annie Henderson, 
15 Fed. 550. 


51. The Cairnsmore, 20 Fed. 519; 
The William Hamilton, 3 Hagg. Adm. 
168, 166 Reprint 368; Two Bales of 
Cotton, Young Adm. (N. S.) 135. 

52. Llewellyn v. Two Anchors, ete., 
15 EY Cas; No. 8/428, 1 Ben. 80; The 
Zealand, 30 F. Cas. No. 18,205, 1 Low- 


share.—One-third 
Sturte- 
23 #. 


ell 1; The Louisa, [1906] P. 145. 
53. See supra §§ 112-171. 
54. See cases infra this note. 
[a] Illustrative awards.—(1) 


Thirty-three and one-third per cent 
of gross proceeds of cargo. Warder 
v. La Belle Creole, 29 F. Cas. No. 17,- 


(2) $4,950 on a val-, 


165, 1 Pet. Adm. 31. 


(2) Twelve and] 154. (2) £200 for saving the lives 
one-half per cent. of value of plate} of fifteen men. The Coromandel, 
and money. Warder v. La Belle Cre-| Swab. 205, 166 Reprint 1097. (3) 


ole, supra. 


55. Prevention of collision as sal- 
vage service see supra § 24. 

56. See supra §§ 112-171. 

57. See cases infra this note. 

{a] Tllustrative awards.—(1) $10,- 
000 for services of several tugs in pre- 
venting possible collisions; value of 
salved vessels, $1,400,000. The Niels 
Nielsen, 277 Fed. 164. (2) $1,000 for 
preventing fouling of salved vessel’s 
propeller by anchor chain of another 
vessel. The Ausable, 262 Fed. 783. 


58. See case infra this note. 


[a] Illustrative award.—Ten per 
cent. of value of salved property for 
keeping vessel afloat after collision, 
and for preventing other collisions. 
The Scout, 180 Fed. 628 


59. Right of crew of salved vessel 
se claim as salvors see supra §§ 64— 


60. See supra §§ 112-171. 

61. See cases infra this note. 

[a] Illustrative awards.—(1) $400, 
to two of three members of the crew 
of a fishing schooner, who had re- 
turned and found her afloat after she 
had grounded and been abandoned and 
had then taken her to a place of safe- 
ty; value of salved schooner, $2,500. 
The Georgiana, 245 Fed. 321, 157 CCA 
513. (2) $300 for services of mem- 
ber of crew who was left aboard 
salved vessel when she was aban- 
doned; value of salved property, $5,- 
000... ‘The: Triumph), 24 BE. -Casi.No: 
14,183, 1 Sprague 428. 

62. Consideration of saving of life 
as affecting amount of award in gen- 
eral see supra § 139. 


Saving of life as salvage service 
see supra §§ 26-28. 

63. The Suevic, [1908] P. 154. 

[a] Tlustrative awards.—(1) 
£800, where several vessels saved a 
large proportion, at least, of persons 
on board a stranded vessel which had 
a crew of one hundred and forty-two, 
and three ‘hundred and eighty-two 
passengers. The Suevic, 


£150 for rescuing crew of schooner 
under some difficulty; proceeds avail- 
able after payment of salvors of prop- 
erty, about £160. The Anna Helena, 
5 Aspin. 142. 


64. See supra § 85. 


65. The Copperfield, 268 Fed. 77; 
The Livietta, 242 Fed. 195, 155 CCA 
35; Neal v. The Elena G., 61 Fed. 519; 
The Hleanor v. The Thomas W. Haven, 
48 Fed. 842; The Queen of the Pa- 
cific, 18 Fed. 700, 9 Sawy. 421; The 
Clotilda, 5 F. Cas. No. 2,903, 1 Hask. 
412; Roberts v. The Ocean Star, 20 
W...Casin Nos 11/908 =. Strout we ene 
Cuba, 23 F. Cas. No. 13,549; Manila 
R. Co. v. Macondray, 37 Philippine 
850, 852 [cit Cye]; Briggs v. Mer- 
chant Traders’ Ship Loan, ete., Assoc., 
13, @: B. 167, 1660 CE cle7, ll G) ores 
print 1227; The Longford, 6 P. D. 60; 
The Emma, 2 W. Rob. 315, 166 Reprint 
173. See The W. CC. Smith, 17 EB. (2a) 
607; Guindon v. Cargoes of Canal 
Boats, 197 Fed. 227; The Colonel 
Adams, 19 Fed. 795 (all three appar- 
ently recognizing rule). 

66. The South Seas, 35 F. (2d) 52; 
The Silverway, 14 F. (2d) 154 Laff 


sub nom. Savannah Sugar Refining 
Corp. v. Atlantic Towing Co., 15 F. 
(2a) 648]; Congdon v. The Eleanor, 
42 Fed. 543: The Mulhouse, 17 F. 


GasaNo: 9,910; The Nathaniel Hoop- 

No. 10,032, 3 Sumn. 
542; The Kangaroo, [1918] Pi 32 
See The Ferm, 268 Fed. 518 [aff 258 
ed: 716]; The Russland, [1924] P. 


{a] Saving life—(1) The rule ap- 
plies in respect of an increased award 
due to the saving of life. The Fusi- 
lier, Brown. & L. 341, 167 Reprint 391, 
3 Moore fee LOS UNI SE tle ke Reprint 19. 
(2) A like rule was applied in respect 
of the award for life salvage, provid- 
ed for by the English Merchant Ship- 
ping Act. The Fusilier, supra, 


67. See supra § 85. 
68. See supra §§ 82, 86. 


69. Coast Wrecking Co. vy, Phoenix 
Ins. Co., 13 Fed. 127, 20 Blatchf. 557; 


[1908] P.! The Longford, 6 P. D. 60. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 186-187] 


including specie.7° So articles of the same kind, 
saved at the same time, and by the same salvors, 
and in a similar condition, are generally charged with 
the same rate of salvage.’1 There is, however, au- 
thority for the view that where the vessel is lost 
and the voyage broken, the interests of the owners 
are no longer associated, and each article of the 
cargo is charged, as nearly as possible, with its own 
particular expenses of saving.*? 


Charges or expenses for common benefit in con- 
nection with salvage service. Notary’s fees, costs of 
the salvage suit, and similar charges for the com- 
mon benefit, should be apportioned.** 


Service to several vessels. Where a salvage serv- 
ice is rendered to several vessels, the total award is, 


it seems, usually apportioned between or among 
them.‘* 


Salved vessel abandoned to salvors. In a case 
in which the salved vessel was abandoned to the sal- 
vors by the owners and crew of such vessel, the full 
proceeds of the salved vessel were first applied to 
the award and the cargo charged with the balance 
of the award, on application of the owners of the 
eargo.*® 


Valuation.’® As against the owner of the salved 
cargo, in the absence of any proof to the contrary, 
the court may adopt, as the value of the salved vessel, 
the amount originally fixed by the claimant of the 
vessel, as her value, in apportioning the amount of 
the award between the salved vessel and cargo;*7 
and the court has accepted, as a measure of value, 
the price received at a well-attended and fairly-con- 


Rate in making original award as 
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oleine, 210 Fed. 683; 
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ducted auction sale.7® 


[§ 187] 2. Among Salvors—a. In General. To a 
certain extent, the principles which govern appor- 
tionment between different salvors are the same 
as those which govern the making of the award it- 
self.7° Thus in the absence of any binding agree- 
ment as to apportionment or distribution of the 
amount of the salvage among the salvors,®° the 
method of apportionment depends upon the circum- 
stances of the particular case under consideration,** 
and is within the sound discretion of the court ;*? 
the court seeks, of course, to make an equitable dis- 
tribution,®* and, it has been said, should endeavor 
to give to each person interested such an amount 
as, if the circumstances should again occur, would 
lead him again to undertake the work.** So among 
the circumstances which are usually to be kept in 
view in making the apportionment among salvors 
are: The time of arrival of the salving vessels ;*? 
the value,*® size,’ and the power’® or capacity to 
render assistance,®® of such vessels; the risk to 
which they were exposed;°® their position with ve- 
spect to the salved vessel;°®! the effectiveness,” or 
success,?* of their services; their aid in saving 
life;°* their remaining, as requested, after the 
principal service had been performed;®*> and losses 
of other business by such vessels.°® In respect of 
individuals, among the circumstances considered as 
affecting the question of apportionment, are the ini- 
tiative,?* skill,°® and courage®® displayed, and the 
effectiveness of the service.t So, ordinarily, as 
among different salvors,? including different salving 
vessels,? one furnishing relatively more important 


Dailey v._The| The Samuel B. Hubbard, 229 Fed. 843; 


affected by types and condition of 
property salved see supra § 159. 

70. The St. Paul, 86 Fed. 340, 30 
CCA 70 [aff 82 Fed. 104]; The Long- 
ford, 6 P. D. 60. But see The Emma, 
2 W. Rob. 315, 166 Reprint 773 (as to 
Silver bullion). 


71. Roberts v. The Ocean Star, 20 
F, Cas. No. 11,908. 


72. The Mulhouse, 17 F. Cas. No. 
9,910; Roberts v. The Ocean Star, 20 
F. Cas. No. 11,908. 


73. Roberts v. The Ocean Star, 20 
‘KF. Cas. No. 11,908. 


74. THe Mercer, 297 Fed. 981; 
Guindon y. Cargoes of Canal Boats, 
197 Fed. 227. 


75. The Gerbeviller, 34 F. (2d) 825. 

76. Valuation for purposes of de- 
termining amount of award see su- 
pra §§ 160-167. 


77. The Olockson, 281 Fed. 690. 
78. The Benison, 36 Fed. 793. 


79. The Samuel B. Hubbard, 229 
Fed. 843. 


80. Agreement as to apportionment 
see infra §§ 192, 197 


81. The Maryland, 190 Fed. 
And see cases infra this section. 


[a] Particular apportionments.— 
The Santa Barbara, 299 Fed. 152 [mod 
284 Fed. 365]; The Alabama, 288 Fed. 
170 [mod 280 Fed. 738]; The Hall- 
fried, 278 Fed. 536 [aff sub nom. The 
Thorvald Halvorsen, 281 Fed. 506]; 
The Ronald J. Brown, 272 Fed. 345; 
The Huttonwood, 262 Fed. 452; The 
F. Q. Barstow, 257 Fed. 793; The Ro- 
salie Mahoney, 248 Fed. 965 [aff 250 
Bed. 795, 168 CCA 127]; The George 
Hawley, 242 Fed. 473, 155 CCA 249; 
The Celtic Chief, 230 Fed. 7538, 145 
€CA 63 [mod 4 Hawaii Fed. 299]; 
The Neshaminy, 220 Fed. 182 [aff 
228 Fed. 285, 142 CCA 577]; The Sax- 
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641. 


Mary Freeland, 62 Fed. 943; The Rita, 
62 Fed. 761, 10 ‘CCA 629; Demarest 
v. The Helen F. Robbins, 55 Fed. 1014; 
The Lomonosoff, [1921] P..97; The 
Glenmorven, [1913] P. 141; The Sun- 
niside, 8 P. D. 137; The Longford, 6 
P. D. 60; The Athamas, 14 Aspin. 276; 
The Petunia, 8 Newfoundl. 325; The 
Cc. D. V. Chipman, 6 Newfoundl. 132. 


82. The Anahuac, 295 Fed. 346 [aff 
sub nom. U. S. v. Central Wharf Tow- 
boatiCo: shred) 2502 Lhe 'Dhor= 
vald Halvorsen, 281 Fed. 506. 


83. Thompson v. One Anchor and 
Two Anchor Chains, 221 Fed. 770. 


84. The Samuel B. Hubbard, 229 
Fed. 843. 


85. The Hallfried, 278 Fed. 536 [aff 
sub nom. The Thorvald Halvorsen, 
281 Fed. 506]; The Neshaminy, 220 
Fed. 182 [aff 228 Fed. 285, 142 CCA 
577]; The Saxoleine, 210 Fed. 683; 
The Kaiser Wilhelm der Grosse, 106 
Fed. 963; Demarest v. The Helen F. 
Robbins, 55 Fed. 1014; Millard v. The 
Despatch, 50 Fed. 611; Hall v. The 
Bay of Naples, 44 Fed. 90 [rev on oth- 
er grounds 48 Fed. 737, 1 CCA 81]; 
The Cachemire, 38 Fed. 518; The Per- 
severance, 27 Fed. 478. 


86. The Florence Luckenbach, 9 
F. (2d) 1008; The Samuel B. Hub- 
bard, 229 Fed. 843; The Kaiser Wil- 
helm der Grosse, 106 Fed. 963; The 
Venezuela, 55 Fed. 416, 5 CCA 159. 


87. The Kaiser Wilhelm 
Grosse, 106 Fed. 963. 


88. The Huttonwood, 262 Fed. 452; 
The Kaiser Wilhelm der Grosse, 106 
Fed. 963. 


89. The Acre, 195 Fed. 1022; The 
Maryland, 190 Fed. 641; The J. Hmory 
Owen, 128 Fed. 996; Hall v. The Bay 
of Naples, 44 Fed. 90 [rev on other 
grounds 48 Fed. 737, 1 CCA 81]. 


90. The Shreveport, 42 F. (2d) 524; 


der 


The Neshaminy, 220 Fed. 182 [aff 228 
Fed. 285, 142 CCA 577]. 


91. The Kaiser Wilhelm der 
Grosse, 106 Fed. 963. 
92. The Anahuac, 295 Fed. 346 [aff 


sub nom. U.S. v. Central Wharf Tow- 
boat Co., 3 F. (2a) 250]; The Scout, 
180 Fed. 628; The Kaiser Wilhelm der 
Grosse, 106 Fed. 963; Demarest v. 
The Helen F. Robbins, 55 Wed. 1014; 
Insurance Co. of North America v. 
The Venezuela, 55 Fed. 416, 5 CCA 
159 [aff 50 Fed. 607]; Hall v. The Bay 
of Naples, 44 Fed. 90 [rev on other 
grounds 48 Fed. 737, 1 CCA 81]; The 
moa Star, 34 Fed. 807 [aff 35 Fed. 


93. The Samuel B: Hubbard, 229 
Fed. 843. 


94. The F. Q. Barstow, 257 Fed. 
793; The Kaiser Wilhelm der Grosse, 
106 Fed. 963; The Eastern Monarch, 
Lush. 81. 


95. The Kaiser 
Grosse, 106 Fed. 963. 


96. The Samuel B. Hubbard, 229 
Fed. 843. 


97. The Samuel B. Hubbard, su- 
pra. 


98. The Samuel B. Hubbard, supra. 
99. The Samuel B. Hubbard, supra. 
1. The Samuel B. Hubbard, supra. 


Phillips v. Rawlins, 2 Hawaii 
The Glenmorven, [1913] P. 141. 


38. The Emanuel Stavroudis, 23 F. 
(2d) 214; The Nicarao, 15 F. (2d) 738 
[mod on other grounds sub nom. Cuy- 
amel Fruit Co. v. Bostrom, 19 F. (2d) 
10) (certiorar] den 275 U. Si 544, 48 
SCt 83, 72 L. ed. 417)]; The Florence 
Luckenbach, 9 F. (2d) 1008; The Hall- 
fried, 278 Fed. 536 [aff sub nom. The 
Thorvald Halvorsen, 281 Fed. 506]; 
The Ausable, 262 Fed. 783; The Hut- 
tonwood, 262 Fed. 452; The F. Q. Bar- 


Wilhelm der 


2. 
150; 
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or effective services will be entitled to a larger share 
of the award. On the other hand, certain cirecum- 
stances tending to entitle one of several salving ves- 
sels to a larger share of the award may be counter- 
balanced by other circumstances favorable to anoth- 
er or other salving vessels so as to eall for an equal 
award to each;* and the mere fact that there was 
a slight difference in the times of the arrival of 
various salving vessels does not prevent an equal 
apportionment among them where they rendered sub- 
stantially the same service in one form or another.° 

Consideration of salvage operation as a whole and 
of individual efforts. In the case of a salvage serv- 
ice rendered by the officers and crew of several gov- 
ernment vessels, in which there was codperation in 
the enterprise, the view has been expressed that, 
subject to the limitations that consideration should 
be given to any special work of individuals,* and 
that no crew may be rewarded unless its contribution 
was substantial,’ the salvage operation should be 
considered as a whole,® and that it is not advisable 
to attempt to determine with extreme care the com- 
parative contributions of various sets of salvors.® 

Loss or injury sustained by salvor. In distributing 
the award, some recognition should be made of the 
special losses or injuries which those engaged in 
rendering the services may have suffered.'° 

One subordinate to principal salvor. The view 
has been taken that a salvor occupying a position 
subordinate to the principal salvor is entitled to less 
than the share of an independent salvor.** 

Effect of right to participate in salvage service. 
The right of vessels to be admitted to assist in the 
order of their arrival, under certain circumstances,!? 
affects the distribution of the award.'® Vessels 
which were wrongfully excluded in violation of such 
right are not necessarily entitled to an equal share 


stow, 257 Fed. 793; The Rosalie Ma-/| Carrie, 
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with those which actually performed service,'* and 
should be awarded only as much as, under all the 
circumstances, the court may think them equitably 
entitled to, and so much as will make it to the in- 
terest of persons concerned to conform to the re- 
quirement as to admission in order of arrival.'® 


Practice. The proper practice is to direct the ap- 
portionment of the salvage award before it is paid 
out of the registry.1% 


[§ 188] b. Between Owner and Charterer. 
Where, even in the absence of agreement, the own- 
er and charterer are entitled to share in the award,** 
the apportionment has been computed by comparing 
the value of the work done with the risk to the 
chartered vessel,'® or by comparing the risk sus- 
tained by the charterer and by the owner;1? and 
where the charterer, pursuant to his agreement, has 
borne all expenses of operation, and there is no 
agreement as to who is entitled to salvage, it has 
been held that the correct method is first to allow 
the charterers their actual outlay in rendering the 
service, that is, for the hire of the ship, and for the 
payroll and fuel consumed during the delay, and 
then to divide the share to which the vessel is en- 
titled equally between the charterers and the own- 
ers of the ship.?° A charter provision fixing the 
method of division between the owner and the char- 
terer should ordinarily be given effect,?! as, for ex- 
ample, a provision that salvage shall be for owners’ 
and charterers’ equal benefit,’ after deducting own- 
ers’ and charterers’ expenses and crew’s proportion.?® 
Where there is a provision in the charter-party for 


’ sharing of salvage, the charterer and the owner may 


by agreement adjust their rights in respect of the 
expenses and losses which were incurred or sustained 
in rendering the salvage service and which would be 
considered in making the salvage award.?+ 


[a] Apportionment to owner of 


honey, 248 Fed. 965 [aff 250 Fed. 795, 
163 CCA 127]; The Pleasure Bay, 226 
Fed. 55; The Neshaminy, 220 Fed. 182 
[aff 228 Fed. 285, 142 CCA 577]; The 
Saxoleine, 210 Fed. 683; The J. Emory 
Owen, 128 Fed. 996; Demarest v. The 
Helen F, Robbins, 55 Fed. 1014; The 
Venezuela, 55 Fed. 416, 5 CCA 159; 
The Glenmorven, [1913] P. 141. And 
see cases supra note 92. 


{a] For saving lumber from a 
wrecked and abandoned steamer on 
the Florida coast, the court directed 
a division, according to the wrecking 
rules, proportioned to the amount of 
lumber salved by each vessel, except 
when acting in consort. Bullard v. 
230,263 Feet of Lumber, 267 Fed. 860. 

[b] Directing the operation.—An 
increased award was made for the 
services rendered by a vessel whose 
master went aboard the salved vessel 
and directed the operation. The 
Emanuel Stavroudis, 23 F. (2d) 214. 


4. The Florence, 215 Fed. 283; The 
Scout, 180 Fed. 628. See The Acre, 
195 Fed. 1022. 


5. The Thorvald Halvorsen, 281 
Fed. 506. 

6. The Athamas, 14 Aspin. 276. 
7m tne, Carrie, flor? | uP. 224, 

8. The Carrie, supra; The Atha- 
mas, 14 Aspin. 276. 

9. The Carrie, [1917] P. 224; The 


Athamas, 14 Aspin. 276. 


{a] Thus, where service was ren- 
flered by the officers and crew of two 
vessels, one half was allotted to the 
officers and crew of each vessel. The 


10. Dailey v. The Mary Freeland, 
62 Fed. 943; The Cyclone, 16 Fed. 486; 
The Marquis of Huntly, 3 Hagg. Adm. 
246, 166 Reprint 397. 

11. Insurance Co. of North Ameri- 
ca v. The Venezuela, 55 Fed. 416, 5 
CCA 159. See Raft of Spars, 20 F. 
Cas. No. 11,529, Abb. Adm. 485 (where 
a salvor, who had the direction of the 
work, was given the largest share). 


12. See supra § 79. 


13. Pent v. The Ocean Belle, 19 F. 
Cas. No. 10,961. 


14. Pent v. The Ocean Belle, su- 
pra. 
_ 15. Pent v. The Ocean Belle, su- 
pra. 


16. The Adirondack, 2 Fed. 872. 


17. Who entitled to award as be- 
tween charterer and owner see su- 
pra §§ 55, 56. 


18. The Arizonan, 144 Fed. 81, 75 
CCA 239 [rev 1386 Fed. 1016]. 


[a] Rule applied in dividing the 
award equally between the charterer 
and the owner, in a case in which a 
chartered tug, whose entire time and 
services for the day had been hired by 
the charterer who was engaged in the 
business of assisting vessels in dis- 
tress, although not under a charter 
amounting to a demise, left her tow 
to perform a salvage service. The 
Arizonan, 144 Fed. 81, 75 CCA 2389 
[rev 186 Fed. 1016]. 


19. The Johnson lLighterage Co. 
No. 24, 248 Fed. 74, 160 CCA 214 [mod 
on other grounds 240 Fed. 435]. 


amount equal to value.—An appor- 

tionment to the owner of an amount 

equal to the value of his vessel was 

not insufficient. The Johnson Light- 

erage Co. No. 24, 248 Fed. 74, 160 CCA 

rer [mod on other grounds 240 Fed. 
ol. 


20. The New Orleans, 23 Fed. 909. 
21. The Shreveport, 42 F. (2d) 524. 
22. Bull Insular SS. Co. v. U. S., 
62). Ct eC se: : 
23. The Shreveport, 42 F, (2d) 524; 


aps Kanawha, 254 Fed. 762, 166 CCA 


_[a] Effect of provision.—The pro+ 
vision in question, in connection with 
other provisions, required the char- 
terer to pay for coal and charter hire 
while the charter service was being 
rendered. The Kanawha, 254 Fed. 762, 
166 CCA 208. : 

[b] Method of computation.—(1) 
Under such a provision, the court has 
deducted from the total amount of 
the award, charterer’s and owner’s ex- 
penses, and shares of crew and of 
another vessel, and divided the bal- 
ance between the owner and the char- 
terer,» ‘The |Shreveport)< 42) BY) @a) 
524. (2) Another method of compu- 
tation used was to award a specified 
amount as salvage, add thereto the 
owner’s and charterer’s expenses and 
costs, deduct from that total the share 
of the master and crew, and owner’s 
and charterer’s expenses and costs, 
and divide the balance equally be- 
tween the owner and charterer. The 
Kanawha, 254 Fed. 762, 166 CCA 208, 


24 Castner v. U. S., 5 F. (2d) 214, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


ee 


§ 189] 


[§ 189] c. Between Salving Vessel or Owner and ' 
There is no fixed 
rule governing the apportionment between the own- 
ers and the officers and crew of the salving vessel 
of the amount received or awarded for salvage serv- 
in the absence of a binding agreement as 
to apportionment, 26 the apportionment depends up- 
of the particular case,?’ and 
the method of apportionment is within the sound 
discretion of the court.2* In making the apportion- 
ment, if must be borne in mind that the rule or 
principle that salvage is paid largely as a matter 
of publie policy in order to stimulate effort?® ap- 
ples both to the owners of vessels?® and to the 
The fact that the salving vessel and cargo 
are of large value,** that such vessel was exposed 
to substantial or extreme peril or risk,** that, by 
rendering the salvage service, the salving vessel or 
the owner sustained incidental or indirect risk,*?4 
that the owner of the salved vessel has incurred ex- 
tra expense,*” that the principal service was per- 
formed by the vessel,*° or that the owners directed 


Officers and Crew—(1) In General. 


0 


ices 


on the circumstances 


erew.?1 


[a] “Off-hire” certificate.—(1) The 
court gave effect to an ‘‘off-hire’’ cer- 
tificate, covering the period of the sal- 
vage service, executed by the owner 
to the charterer, so that in the sal- 
vage suit the expense and loss of time 
involved in the salvage service was 
credited to the owner, who, as a result 
of the “‘off-hire”’ certificate, had borne 
such expense. Castner v. U. S., 5 
F. (2d) 214. (2) After providing for 
deducting and allocating to the own- 
er the expenses of the salvage service, 
including the value of the use of the 
vessel, and for deducting the crew’s 
share, the court directed the alloca- 
tion to the owner, who was the sole 
libelant, the balance of the award to 
be by the owner accounted for with 
the charterer pursuant to the pro- 
visions of the charter-party. Cast- 
ner v. U. S., supra. 

25. Conekin v. Lockwood, 231 Fed. 
541; Cape Fear Towing, etc., Co. v. 
Pearsall, 90 Fed. 435, 33 CCA 161; 
Spreckels, etc., Co. v. The Loch Garve, 
4 Hawaii Fed. 107. And see cases in- 
fra note 27. 

26. Contracts or agreements for 
apportionment see infra §§ 192, 197. 


27. Rivers v. Lockwood, 239 Fed. 
380; Conekin v. Lockwood, 231 Fed. 
541; The J. Emory Owen, 128 Fed. 
996; The Key West, 11 Fed. 911; 


Spreckels, etc., Co. v. The Loch Garve. 
4 Hawaii Fed. 107; The Palmyra, 1 
Aspin. 182. See Jacobson v. Panama 
R. Co., 266 Fed. 344; and also see 
cases infra this note. 


{a] The value, and time, of the 
service must be considered in each 
case. The Key West, 11 Fed. 911. 


{b] Particular apportionments.— 
The Ann C, Stuart, 245 Fed. 679; Blake 
vy. Baltimore, etc., SS. Co., 211 Fed. 
116, 128 CCA 577 [mod sub nom. The 
Fred. A! Davenport, 203 Fed. 189]; 
The D1... Co, No. xX, 205 Med.'188; 
The Rita, 62 Fed. 761, 10 CCA 629; 
The Kaaterskill, 48 Fed. 701; The 
Alaska, 23 Fed. 597; The Czarina, 6 
FE, Cas. No, 3,531, 2 Sprague 48; Bull 
Insular SS. Co. v. U. S., 62 Ct. Cl. 
338; The Golondrina, L. R. 1 A. & EB. 
8a4:,) The San Onofre, [1917] P. 96; 
The Maryanne, 11 L. Tv. Rep. N. 8S. 85. 


28. Jacobson v. Panama R. Co., 266 
Fed. 344; Conekin v. Lockwood, 231 
Fed. 541; Cape Fear Towing, etc., Co. 
v. Pearsall, 90 Fed. 435, 33 CCA 161; 
Sonderburg v. Ocean Towboat Co., 22 
F, Cas. No. 13,175, 3 Woods 146. 


{a] Apportionment by owner of 
salving vessel.—The court has direct- 
ed that the owner of the salving ves- 


SALVAGE 


sel make the apportionment. The 


Pleasure Bay, 226 Fed. 55. 
29. See supra § 112. 


Encouragement of maintenance of 
efficient vessels and equipment as ele- 
ment to be considered in determining 
amount of award see supra § 121. 


30. Rivers v. Lockwood, 239 Fed. 
380, 3. 


“Tt is most essential that for swift 
and efficient salvage there should be 
tugs dispersed in the different har- 
bors along the coast of sufficient ca- 
pacity and with the proper equip- 
ment to effect salvage rescues. The 
maintenance of such tugs is a mat- 
ter of great expense. Uniess the own- 
ers of such tugs are encouraged to 
keep them in condition and have them 
ready to risk on salvage ventures, all 
the willingness and effort of individ- 
ual seamen would be unavailing.” 
Rivers vy. Lockwood, supra. 


31. Rivers v. Lockwood, supra; 
Spreckels, etc., Co. v. The Loch Garve, 
4 Hawaii Fed. 107. 


32. Robertson vy. The Wellington, 
52 Fed. 605. 


33. The Camanche, 8 Wall. (U. S.) 
448, 19’L. ed. 397; Charente SS. Co. v. 
The Dupuy De Lome, 55 Fed. 93; 
Spreckels, etc., Co. v. The Loch Garve, 
4 Hawaii Ked. 107. 


[a] Size and value of vessel.—The 
fact that the salving. vessel so ex- 
posed to risk was of large size and of 
great value, tends further to increase 
the owner’s share. The Camanche, 
8 Wall. (U. S.) 448, 19 L. ed. 397. 


[b] Motive of master and crew.— 
(1) The fact that the salving ves- 
sel was exposed to imminent hazard, 
without the consent of the owner, 
solely for the profit of the master and 
crew and for the purpose of rescuing 
property, and not life, has been treat- 
ed as a ground for increasing the own- 
er’s. share. The Waterloo, 29 F. Cas. 
No. 17,257, Blatchf. & H. 114. (2) 
The members of the crew were treat- 
ed as in the same position as the mas- 
ter in this regard, on the ground that 
he could not compel them to partici- 
pate in the salving operation. The 
Waterloo, supra. 


34. Markham y. Simpson, 22 Fed. 
743. 
[a] Forfeiture of insurance (1) 


by deviation tends to increase the 
owner’s share. Markham y. Simpson, 
22 Fed. 743; Montgomery v. The T. P. 
Leathers, 17 F. Cas. No. 9,736, Newb. 
Adm. 421. But see The Deveron, 1 W. 
Rob. 180, 166 Reprint 540 (where the 


[56 C.J.] 99 


the service,** tends to inerease the owner’s share. 
On the other hand, the cireumstances surrounding 
the salvage service may be such as to tend to in- 
crease the proportionate share of the master and 
crew,°* as, for example, where the risk sustained 
by the crew was unusual or considerable,*® where 
there was want of serious risk or danger to the sal-° 
ving vessel,*° or where the use made of the salving 
vessel was comparatively slight.41 
no specific proportionate or fractional shares, as be- 
tween the owner and crew, are fixed,*? and the ap- 
portionment is made by indicating the amount pay- 
able to each interested person.*? 


Apportionment according to Parte or lays of 
fishing or sealing voyage. 
consideration of special services of the master or 
particular members of the crew,4* where the serv- 
ice was performed by a fishing or sealing vessel, ap- 
portionment has been made as nearly as possible 
in accordance with the shares or proportions which 
owners and crew would have taken if the amount re- 
ceived or awarded for salvage had been part of the 


In some eases, 


Making due allowance for 


court refused to consider the possibil- 
ity that the insurance was vitiated 
by transferring members of the crew 
to the salved vessel). (2) Deviation 
to save life or property as ground for 
forfeiture of insurance in general 
see Marine Insurance § 244. 


As affecting the total amount of the 
award see passim supra §§ 131-134. 


35. The Birnam, 10 Aspin. 462. 


36. The Rebecca Shepherd, 148 
Fed. 727; The J. Emory Owen, 128 
Fed. 996; Ulster Steamship Co. v. 
Cape Fear Towing, etc., Co., 94 Fed. 
214, 36 CCA 201; Peacock v. Three 
Million Feet of Lumber, 93 Fed. 983; 
The Sirius, 53 Fed. 611 [rev on other 
grounds 57 Fed. 851, 6 CCA 614]; 
Lewis v. Lot of Whalebone, 51 Fed. 
916; ‘The Louisiana, 34 Fed. 663; 
Montgomery y. The T. P. Leathers, 17 
F. Cas. No. 9,736, Newb. Adm, 421; 
Studley v. Baker, 23 F. Cas. No. 13,- 
559, 2 Lowell 205; The Kenmure Cas- 
tle.) % Peeps ait; The Auguste Andre, 
Young Adm. (N. 8S.) 201. 


87. Cape Fear Towing, etc., Co. v. 
Pearsall, 90 Fed. 435, 38 CCA 161. 
8s. The Tijuca, 247 Fed. 358; 


L’Hommedieu v. Pennsylvania R. Co., 
195 Fed. 309; The Maryland, 190 Fed. 


641; The Barge No. 127, 113 Fed. 
529. See Conway v. New York, 194 
Fed. 529. 

[a] Heroic and _ self-sacrificing 


conduct of master.—Where the serv- 
ices of the master, who was also 
part owner of the salving steam fer- 
ryboat, were heroic and self-sacrific- 
ing, the awards to him and to oth- 
er officers were in excess of that to 
the owners as such. The Kaaterskill, 
48 Fed. 701. 


39. The George W.'Elzey, Jr., 250 
Fed. 602, 162 CCA 618 [rev on oth- 
er grounds 242 Fed. 318]; The John- 
son Lighterage Co. No. 24, 240 Fed. 
435 [mod on other grounds 248 Fed. 
74, 160° CCA 214]. 

40. The Lighter P. R. R. No. 250, 
209 Fed. 493; The Rockland, etc., 
Lime Co. No. 1,°:175 Fed. 524 (rec- 
ognizing rule); The Galaxy, 9 FE. 
Cas. No. 5,186, ‘Blatchf. & H. 270. 


41. Pent v. Two Thousand Hight 
Hundred and Fifty Dollars, 19 KF, 


Cas. No. 10,961a; The Charles, L. R. 
3 A. & BH. 536. 

42. The Gerbeviller, 34 F. (2d) 
825. 

43. The Gerbeviller, The 


supra; 

Elm Branch, 106 Fed. 952. 
44. Special allowances on distri- 

bution among crew see infra § 195. 


ATTORNEY-AT-LAW 


100 [56,6.5.] 


earnings of the vessel and crew on the fishing or 


sealing voyage.*° 
Effect of failure to claim share. 


ice and retaining, 


owners.* 


[$ 190] (2) Sailing and Steam Vessels. 
case of a salvage service rendered by a sailing ves- 
sel, in view of the fact that ordinarily the success 
of the operation depends upon the individual efforts 
of the salving crew more than upon the efficiency 
of the salving vessel, the position of the crew has 


45. The Gananoque, 6 Newfoundl. 
18; The Clara, 5 Newfoundl. 480; 
The Caroline Brown, 5 Newfoundl. 
477. 

46. Brooks v. The Adirondack, 2 
Fed. 872, 874. 


47. The Leipsic, 5 Fed. 108, 113 
[mod on other grounds 10 Fed. 585, 
20 Blatchf. 288]. 

48: Spreckels, ete; (Co. v. ‘The 


Loch Garve, 4 Hawaii Fed. 107. 
Effect of one salvor’s failure to 
make or prosecute claim in general 
see Supra § 77. 
49. Conekin v. Lockwood, 231 Fed. 
541; The Palmyra, 1 Aspin. 182. 


50. Conekin v. Lockwood, 231 Fed. 
541; The Samuel B. Hubbard, 229 
Fed. 843; The Palmyra, 1 Aspin. 182. 
And see cases infra note 51 


51. The Blaireau, 2 Cranch (U. 

S))9240)) 2) 12 ted. 266; Bond wv. ihe 
Cora, 3 F. Cas. No. 1,620, 2 Pet. Adm. 
361; The Charles Henry, by BarCaiss 
No. 2,617, 1 Ben. 8; Concklin v. The 
Harmony, 6 F. Cas. No: 43,0895) 1) Pet. 
Adm. 34 note; The Georgiana, 10 F. 
Cas:- No. 5,355, 1 Lowell 91; The 
Henry Ewbank, 11 F. Cas. No. 6,376, 
1 Sumn. 400; The Lovett Peacock, 
15 F. Cas. No. 8,555, 1 Lowell 143; 
Sewell v. Nine Bales of Cotton, 21 
B.'Cas. No. 125683; 5) Phila. (Par) 508; 
Sturtevant v. The George Nicholaus, 
93 E. Cas. No. 13,578, Newb. Adm. 
449; Norris v. The Island City, 18 
BH Gas: No: 105306, 1° Cliff. 219. 


52. The Henry Ewbank, 11 F. Cas. 
No. 6,376, 1 Sumn. 400; The~- John 
G. Paint, 13 F. Cas. No. 7,346, 2 Ben. 
174. And see cases infra this note. 

[a] Particular allotments to own- 
ers.—(1) Three-fourths. Warder v. 
La Belle Creole, 29 F. Cas. No. 17,165, 
iiPet~ Adm: 31: (2) Two-thirds. 
The Waterloo, 29 B. Cas. No. 17,257, 
Blatent. i oH, 114° (3) One-half. 
Bell v. The Ann, 3 F. Cas. No. 1,245, 
2 Pet. Adm. 278; Small v. The Mes- 
senger, 22 EF. Cas. No. 12,961,.2 Pet. 
Adm. 284; Taylor v. The Cato, 23 
FEF. Gas. No. 13,786, 1 Pet. Adm. 48. 
See The Cumberland, 6 F. Cas. No. 
3,470. 

53. Conekin v. Lockwood, 231 Fed. 
541; Spreckels, etc., Co. v. The Loch 
Garve, 4 Hawaii Fed. 107; The 
Maryanne, 11 L. T. Rep. N. S. 85. 

54. Conekin v. Lockwood, 231 Fed. 
541. 

55. Conekin v. Lockwood, 231 Fed. 
541; The Beulah, 1 W. Rob. 477, 166 
Reprint 650; The Maryanne, 11 L. 
T. Rep. N. S. 85; The Marino, Young 
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In cases in which 
the master or members of the crew were not parties 
to the suit, the court has endeavored to protect their 
right by providing for an award for the whole serv- 
in the registry of the court, the 
amount of the award, or the share of the master 
and crew,*’ for future distribution or payment. 
Where, however, the master of the salving vessel 
made no claim for the amount awarded to the own- 
ers of the salving vessel and crew, it was held that 
the master’s share enured to the benefit of such 


K BLDG. 
iICAGBALVAGE 


cers and ecrew.® 


[§§ 189-190 


been regarded with more favor,*® and a larger pro- 


portion ordinarily has been apportioned to the offi- 
0 


So in early eases of salvage servy- 


ices rendered by sailing vessels, under a usage gen- 
erally recognized, the owners of the salving ves- 
sel were not allowed more than one fhird,®? unless 
there were unusual circumstances tending to in- 
crease the owner’s share. 
service rendered by steam vessels, however, in view 
of the facts that the vessel ordinarily conduces more 
to the effectuation of a successful result,°? and that 
it is more difficult to induce the keeping on hand of 
steam vessels of sufficient capacity and equipment 
for salvage service than it is to find individuals who 


52 In the case of salvage 


might make inefficient attempts,>+ a more liberal 


In the 


Adm. (N. S.) 51. See The Devonian, 
150 Fed. 831 (where the allowance 
to the owner covered an injury to 
a hawser). 

56. See cases infra this note. 

[a] Particular allotments to own- 
ers.—One-half. The River Belle, 153 
Fed. 475; Demarest v. The Helen F. 
Robbins, 55 Fed. 1014; The Lovetand, 
5 Fed. 105; Montgomery Ve The). 
jee. Leathers, 17 PRY Cas. No, 195736; 
Newb. Adm. 421; The Saragossa, 21 


ByCas. No: 125335, 2) Ben. 5537 eb he 
Earl Grey, 3 Hagg. Adm. 363, 166 
Marino, Young 


Reprint 440; 
Adm. (N. S.) 51 
[b] In some of the earlier cases 
only one-third was allowed the own- 
er. Evans v. The Charles, 8 F. Cas. 
No. 4,556, Newb. Adm. 329; Union 
Towboat Co. v. The Delphos, 24 F. 
Cas. No. 14,400, Newb. »:Adm. 412. 


57. See The Coquitlam We 
Fed. 767; The Lincairn, 22 T. L. 
682. And see cases infra this note. 


[a] Particular allotments to own- 
ers.—(1) Nine-tenths. Rivers v. 
Lockwood, 239 Fed. 380. (2) Five- 
sixths. Charente -SS. Co. v. The 
Dupuy de Lome, 55.Fed. 93. (3) 
Four-fifths. The Shreveport, 42 F. 
524; The Morzhovoi, 20 #. (2d) 
De Aldamiz v. Skogland, 17 F. 
873; The Apalachee, 266 Fed. 
Rivers v. Lockwood, 239 Fed. 
Conekin v. Lockwood, 231 Fed. 
The Pomona, 37 Fed. 815; The 

10 Aspin, 284. (4) Three- 
fourths. The South Seas, 35 F. (2d) 
52; The Morzhovoi, 20 F. (2d) 265; 
Harris v. New York Cent. R. Co., 
18 BF. (2d) 141; Cooley v. Standard 
Oil Co., 17 F. (2d) 950; The Nicarao, 
15 F. (2d) 73 [mod on other grounds 
Sub “nom, wCuyamel Bruit Co. Sy: 
Bostrom, 19 F. (2d) 10 (certiorari 
den 275 U.S, 544, 48 St) $38, 72" L 


The 


243 
R. 


541; 
Italia, 


ed. 417)]; The Florence Luckenbach, 
9). BY (2a) 1008; The Truxillo, 9 F. 
(2d) 172; The Santa Barbara, 299 
Fed. 152 [mod 284 Fed. 365]; The 


Perry Setzer, 288 Fed. 209 [aff sub 
nom. Jacksonville Forwarding Co. v. 
Oneida Nav. Co., 296 Fed. 700]; The 
Alabama, 288 Fed. 170 [mod 280 Fed. 
738] (apportionment of the award to 
the Alabama); The Impoco, 287 Fed. 
400; The Hallfried, 278 Fed. 536 [aff 
sub nom. The Thorvald Halvorsen, 
281 Fed. 506]; The Kanawha, 254 
Fed. 762, 166 CCA 208; The Lucia, 
222 Fed. 1015; The Brina P. Pendle- 
ton, 200 Fed. 848; The Gibson, 160 
Fed. 230; The Celtic Chief, 4 Ha- 
waii Fed. 299 [mod on other grounds 
230 Fed. 753, 145 CCA 68]; Spreckels, 


policy toward the owners than toward the owners of 
sailing vessels, has been adopted,®® with the result- 
ant practice ordinarily to allow to such an owner 
of the salving vessel a greater share than one- 
third,®® and in general the share of the owner is in 
excess of one-half.°7 


etc:, Co, v., The) och (Garve 4a bla= 
waii Fed. 107; The City of Puebla, 
153 Fed. 925; The Andrew Kelly v. 
The Commodore, 27 B. C. 439, 19 Can. 
Exch. 70, [1919] 1 WestWkly 1059; 
The Petunia, 8 Newfoundl. 325. See 
The Elkridge, 30 F. (2d) 618 [mod 
24 FEF. (2d) 147] (where the govern- 
ment as owner had requested that 
the crew’s share be increased); Ja- 
cobson v. Panama R. Co., 266 Fed. 
344; The Calcium, 218 Fed. 267. (5) 
Seven-tenths. The Bremen, 10 Aspin. 
229 (including extras in respect of 


expenses, demurrage, and the like). 
(6) Two-thirds. The Emanuel 
Stavroudis, 23 F. (2d) 214; The Mag- 


netic,-293 Fed. 94; The Delmira, 283 
Fed. 441; The Alabama, 280 Fed. 738 
[mod on other grounds 288 Fed. 170] 
(apportionment of allotment to the 
El Aguila); The Ronald J. Brown, 


272 Fed. 345; The Angler, 271 Fed. 
18; The Copperfield, 268 Fed. 77; 
Texas Co. v. Texas, etec., SS. Co., 263 


Fed. 868; U. S. v. Standard Oil Co., 
258 Fed. 697 [aff 264 Fed. 66, 12 
ALR 1404]; Park v. Direct Nav. Co., 


252 Wed. 837; The Rosalie Mahoney, 
248 Fed. 965 [aff 250 Fed. 795, 163 


CCA 127]; The Florence, 215 Fed. 
283; The Henry Maurer, 215 Fed. 
238; The Saxoleine, 210 Fed. 683; 


The Maryland, 190 Fed. 641; Howe 
v. New York, 184 Fed. 478; The Rich- 
mond, 181 Fed. 568; The Rockland, 
etc., Lime Co. No. 1, 175 Fed. 524; 
The J. Emory Owen, 128 Fed: 996; 


The S. A. Rudolph, 39 Fed. 331; The 
Kangaroo, [1918] 1a 327; The 
Livietta, 8 PL. y Dio2422] Thess {Wanier 
Steinman, 6 Newfoundl. 429. See 


Compagnie Commerciale de Trans- 
port v. Charente SS. Co., 60 Fed. 921, 
9 CCA 292 [rev on other grounds 55 
Fed. 93] (where, although the court 
believed that one-third would not be 
an unreasonable share for the mas- 
ter and crew, the allotment of five- 
sixths to the salving vessel and of 
one-sixth to the officers and crew, 
made by the lower court, was not 
disturbed as there had been no ap- 
peal on behalf of the officers and 
crew). (7) Three-fifths. The 
Knickerbocker, 218 Fed. 524; The In- 
dian, 159 Fed. 20, 86 CCA 210; The 
Adirondack, 5 Fed. 213; The Leipsic, 
5) Med. 108: -2The--C., (Wi, Rings, 68 
Cas: No. 8,525, 2 Hughes 99> “The 
Cleopatra, 3 P. D. 145; The Auguste 
Andre, Young Adm. (N. S.) 201. (8) 


Four-sevenths. The Quoddy, 289 
Fed. 132; The Manchester Liners, 
utd ve MUSES, 0s) | Cl. C144 Osea COD 


"The Farnley Hall, 4 
The Castlewood, 4 Aspin, 


Five-ninths. 
Aspin. 499; 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 191-193] 


[§ 191] (8) Deductions before Apportionment. 
Certain deductions are sometimes first made from 


the total amount of the award, or the amount re- 


. 


ceived, for the salvage service,°* and the designated 
division between the vessel and the officers and crew 
is then made.*® 


[§ 192] (4) Contracts or Agreements for Appor- 
tionment. The validity and enforceability of an 
equitable agreement between the owner of the salving 
vessel and an officer or member of the crew of such 
vessel, determining the method of distribution of an 
amount awarded or received for a salvage service, 
entered into before the rendition of such service, has 
been recognized or upheld,®® notwithstanding statu- 
tory provisions against a seaman’s abandonment 
of any right which he may have or obtain in the na- 
ture of salvage? 61 and in Hngland the validity of a 
seaman’s agreement with the owner of the salving 
vessel for Yemuneration of the seaman where the 
vessel is to be employed on salvage service has been 
recognized by statute.°? So an officer or member 
of the crew of the salving vessel may, after the 
salvage service is performed, enter into an agree- 
ment with the owner of such vessel, as to the meth- 
od of distribution or apportionment of the amount 
received as salvage,°* and may execute releases to 
such owner upon the payment by the latter of the 
amount due under the agreement;°* and where such 
agreement®° or release®* has been entered into or ex- 
ecuted under circumstances indicating that the rights 


SALVAGE 


[56 C.J.] 101 


of the member of the crew concerned have been 
duly guarded, the courts will uphold such agree- 
ment or release, notwithstanding the above statu- 
tory provision against a seaman’s abandonment of 
his right in the nature of salvage.®°” Where, however, 
an agreement between the owner of the salving ves- 
sel and the officers or crew of such vessel, made ei- 
ther before®® or after®® the rendition of the service, 
is manifestly inequitable, or there is evidence of 
fraud or concealment, it will be disregarded; and 
a release, executed by a seaman for his share of sal- 
vage received by his vessel on a payment to him 
by the owner, will not bar his right to recover his 
proper share, unless he was fairly informed of his 
rights and of the amount received by the vessel.*° 
The above statutory provision against the abandon- 
ment by a seaman of any right which he-may have 
or obtain in the nature of salvage prevents the en- 
forcement of an inequitable agreement between the 
owner of the salving vessel and a member of the 
crew of such vessel,’? and of a provision in the con- 
tract of employment of the crew, for the payment 
of the crew’s share only after deductions of expens- 
es and losses sustained by the owner.*? 


[§ 193] d. Among Officers and Crew7?—(1) In 
General. There is no fixed rule governing the appor- 
tionment of the total share allotted to the officers 
and crew of the salving vessel,’* and each case de- 
pends on its particular circumstances.7®> Thus dis- 
tribution among officers and crew in proportion to 


278. 60. The Ganges, L. cles A. & EB. 66. Rivers v. Lockwood, 239 Fed. 
b] In the fifth circuit (1) in| 370; The Wilhelm Tell, [1892] P. 337. | 380. 

tikes in which the salving vessels| See The Enchantress, Lush. 93, 167 67. Rivers v. Lockwood, supra; 

were not exposed to danger and a Bee ae I tre Nal i ipl the| The Afrika, 5 P. D. 192. 

fered no injury, two-thirds to the 8 ‘ . 68. - 

vessel or owner, and one-third to the [a] Rule applied where, under an] 541. Phe Mohan ese eee as aes 

crew, is the usual apportionment.| agreement based on custom, the re- 


Reprint 49; 2 W. "Rob. 


The "Alabama, 280 Fed. 738 [mod on 
other grounds 288 Fed. 170]. (2) 
The circumstances as to danger and 
injury may be such, however, as to 
require a larger allotment to the ves- 
sel or owner. The Alabama, supra. 
(3) In an earlier case, apparently, 
the general rule applied was to give 
one-half to the salving vessel, and 
the other half to her officers and 
crew, allowing to the vessel any ex- 
tra expenses incident to the salvage 
service over and above her ordinary 
outlays. Sonderburg v. Ocean Tow- 
Donat Come. eas. JNO: els aD. co 
Woods 146. 


58. The Shreveport, 42 F. (2d) 524. 


[a] TIllustrations.—(1) The  ex- 
penses of the owner or charterer of 
the salving vessel, where the award is 
intended to cover the expenses of Such 
owner or charterer. The Shreveport, 
42 EF. (2d) 524; The Gerbeviller, 34 F. 
(2d) 825;° The New Orleans, 23 Fed. 
909s Lhe John. G. Paint; 13 5h. Cas: 
No. 7,346, 2 Ben. 174. (2) Special 
awards to particular officers or mem- 
bers of the crew. The Shreveport, 42 
F. (2d) 524; The F. Q. Barstow, 257 
Fed. 793; The Adelaide T. Carleton, 
215 Fed. 932. (3) Award to another 
vessel. The Shreveport, 42 F. (2d) 
524. 

59. The Shreveport, 42 F. (2d) 524. 

[a] Particular allotments to own- 
ers or charterers after deductions.— 
(1) Three-fourths. The Adelaide T. 
Carleton, 215 Fed. 932. (2) Two- 
thirds. The F. Q. Barstow, 257 Fed. 
793. (3) One-half. The John G. 
Paint, 13 F. Cas. No. 7,346, 2 Ben. 174. 
(4) One-third to owner and one-third 
to charterer. The New Orleans, 23 


Fed. 909. (5) Three-fifths to owner 
and charterer. The Shreveport, 42 F. 
(2d) 524, 


muneration was the same for each of 
the crew, and other tugs of the owner 
not employed in the particular service 
shared equally with those that were 
employed. The Ganges, L. R. 2 A. & 
E. 370. 


61. The Wilhelm Tell, [1892] P. 


337. And see cases supra note 60. 


[a] The act of 1854 was not ap- 
plicable to a master, in view of the 
meaning of “seaman” given in the in- 
terpretation clause of such statute. 
The Wilhelm Tell, [1892] P. 387. See 
Nicholson v. Leith Salvage, etc., Co., 
[1923] S. C. 409 (as to Merchant Ship- 
ping Act [1894] § 156). 


62. See statutory provisions; and 
The Ganees, Sis TR sin A. wiéoe neo 00 
(where the effect of the tamu te is con- 
sidered). 


[a] The provision of the Amend- 
ment Act of 1862 did not apply to a 
master, in view of the meaning of 
“seaman” given in the interpretation 
clause of the act of 1854. The Wil- 
helm Tell, [1892} P. 337. 


[b] A steam trawler was not a 
vessel “to be employed on salvage 
service” within Merchant Shipping 


Act Amendm. Act (1862) § 18, although 


the agreement between the owners 
and seamen provided for an appor- 
tionment of any salvage earned. The 
Wilhelm Tell, [1892] P. 337; The 
Saltburn, 7 Aspin. 474. 

635) Pieiliy. Uiws.) os be C2 a 923 
(recognizing rule); Rivers v. Lock- 


wood, 239 Fed. 380; The Afrika, 5 P. 


D. 192. See Conekin v. Lockwood, 231 
Fed. 541 (apparently recognizing 
rule). s 
aioe Rivers v. Lockwood, 239 Fed. 
380. 

65. Rivers v. supra; 


Lockwood, 
The Afrika, 5 P. D. 192. 


The Louisa, 
22, 166 Reprint 664. See The Ganges, 
Te Rone & E. 370 (apparently rec- 
ognizing rule). 

[a] Thus an agreement in the gen- 
eral contract of employment limiting 
a seaman’s Share of the salvage to an 
amount equal to a month’s pay was 
held inoperative in respect of a salvage 
service subsequently rendered. Cone- 
kin v. Lockwood, 231 Fed. 541. 


69. Rivers vy. Lockwood, 239 Fed. 
380; Sonderburg v. Ocean Tow-Boat 
Col, 22 F. Cas. No. 13,175, 3 Woods 
146; The Afrika, 5 P. D. 192. 


[a] Thus a settlement made by of- 
ficers and crew who did not know, 
and had not been informed, of the to- 
tal amount received was disregarded. 
Sonderburg v. Ocean Tow-Boat Co., 
22 EF. Cas.. No. 13,175,, 3 Woods 146: 


Eth) Rivers v. Lockwood, 239 Fed. 

380. 

see Conekin v. Lockwood, 231 Fed. 
72. The Saltburn, 7 Aspin. 474. 
fa] Thus an agreement between 


the owners and crew of a steam traw- 
ler that before apportionment of sal- 
vage the ship-owners shall be entitled 
to deduct from the sum awarded for 
salvage the amount of any damages 
sustained by the ship or her gear in 
the performance of the salvage serv- 
ice, and by reason of her loss of fish- 
ing, is inoperative. The Saltburn, 7 
Aspin. 474. 

73. Who participate see supra § 60. 


74. See Conekin v. Lockwood, 231 
Fed. 541; and cases infra note 75. 

75. See Conekin v. Lockwood, 231 
Fed. 541; and cases infra this note. 

[a]. Where the crew of a fishing 
trawler were entitled to wages and a 
lay, each of those who actually par- 
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wages is not an established rule for every case;7° 
and in some eases the distribution has been made by 
reciting the specific amounts allotted to each officer 
In all ordinary cases, 
and in respect of officers and members of the crew, 
who are not entitled to special recognition, it is 
recognized that the respective wages,’* or, as some- 
of the members of the 
erew of a salving vessel, afford a proper basis for 
the distribution among them of the share of the 


and member of the crew.*? 


79 


times stated the ratings, 


ticipated in the salvage operation was 
given a specified sum in addition to 
wages and the amount of an average 
lay. The Gerbeviller, 34 F. (2d) 825. 


[b] Where an award to a master 
who had sued alone did not equal 
what he would have received on the 
basis of recognized methods of ap- 
portionment of what apparently the 
court would have regarded as a fair 
total award between the vessel and 
the master and crew, and then among 
master and crew, such award was up- 
held. U.S. v. Aslaksen, 281 Fed. 444. 


{c] Illustrative apportionments.— 
The Gerbeviller, 34 F. (2d) 825; The 
Ann C. Stuart,.245 Fed. 679; Conekin 
v. Lockwood, 231 Fed. 541; Blake v. 
Baltimore, ete., SS. Co., 211 Fed. 116, 
128 CCA 577 [mod sub nom. The Fred. 
A. Davenport, 203 Fed. 189]; The In- 
dian, 159 Fed. 20, 86 CCA 210; Ham- 
ilton v. The Kaaterskill, 48 Fed. 701; 
The .C€zarina, 6. Deas. No. 355315) 2 
Sprague 48; The John G. Paint, 13 F. 
Cas. No. 7,846, 2 Ben. 174; The Balti- 
more, 2 Dods. 132, 165 Reprint 1438; 
The Maryanne, 11 L. T. Rep. N.S. 85. 


76. Conekin v. Lockwood, 231 Fed. 
541; Wood v. The Wellington, 54 Fed. 
901. 

[a] When no gross sum has been 
fixed as an award to the officers and 
men of a salving vessel, the respective 
rates of wages did not constitute a 
just measure of the awards to be 
made to certain salvors who failed 
to sue until others had recovered their 
compensation. Wood v. The Welling- 
ton, 54 Fed. 901. 


{[b] Responsibilities.—Distribution 
has been made as nearly as could be 
determined, in accordance with the 
responsibilities of the officers and 
erew in their different stations. 
Brooks v. The William Penn, 4 F. Cas. 
No. 1,965, 2 Hughes 144. 


[ec] Division into shares.—The 
award to the master and crew has 
been divided into equal shares, and 
such shares have then been distrib- 
uted, the number of shares for each 
being determined by rank or merit. 
The Galaxy, 9 F. Cas. No. 5,186, 1 
Blatchf. & H. 270; Montgomery v. 
Ther. P. Leathers, 17. 1: Cas..No. 
9,736, Newb. Adm. 421; Warder v. La 
Belle Creole, 29 F. Cas. No. 17,165, 1 
Pet. Adm. 31. 


[d] An equal division (1) has been 
decreed. The Calcium, 218 Fed. 267. 
(2) After special allotments to the 
master and mate, the balance has been 
distributed equally among the seamen 
of the salving vessel. The John G. 
Paint, 13 F. Cas. No. 7,346, 2 Ben. 174. 


77. The Elm Branch, 106 Fed. 952; 
The Maryanne, 11 L. T. Rep. N. S. 85; 
The Andrew Kelly v. The Commodore, 
2iee: ©.439,192Can; Exch. 70, [1919], 
1 WestWkly 1059. 


78. The Emanuel 
(2d) 214; Cooley v. Standard Oil 
Co,,,17_ EF. (2a) 950 [aff 23 F. (2a) 
841]; De Aldamiz v. Skogland, 17 F. 
(2d) 873; The Nicarao, 15 F. (2d) 73 
[mod on other grounds sub nom. 
Cuyamel Fruit Co. v. Bostrom, 19 F. 


Stavroudis, 23 
BN, 
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(2d) 10 (certiorari den 275 U. S. 544, 
48 SCt 83, 72 L; ed. 417)]; The Flor- 
ence Luckenbach, 9 F. (2d) 1008; The 
Truxillo, 9 EF. (2d) 172;..The ‘Santa 
Barbara, 299 Fed. 152 [mod on other 
grounds 284 Fed. 365]; The Mag- 
netic, 293 Fed. 94; The Quoddy, 289 
Fed. 132; The Perry Setzer, 288 Fed. 
209 [aff sub nom. Jacksonville For- 
warding Co. v. Oneida Nav. Co., 296 
Fed. 700]; The Impoco, 287 Fed. 400; 
The Delmira, 283 Fed. 441; The Hall- 
fried, 278 Fed. 536 [aff sub nom. The 
Thorvald Halvorsen, 281 Fed. 506]; 
The Kiyo Maru, 277 Fed. 442; The 
Copperfield, 268 Fed. 77; The Apala- 
chee, 266 Fed. 923; Texas Co. v. Tex- 
asi setes (SS) (Co. -263, Med S68 a. Ss: 
v. Standard Oil Co., 258 Fed. 697 [aff 
264 Fed. 66, 12. ALR 1404]; The F. 
Q. Barstow, 257 Fed. 793; Park v. 
Direct Nav. Co., 252 Fed./837; The 
George W. Elzey, Jr., 250 Fed. 602, 


162 CCA 618 [rev 242 Fed. 318]; The 
Coquitlam City, 243 Fed. 767; Rivers 
v. Lockwood, 239, Fed. 380;-—The 
Knickerbocker, 218 Fed. 524; The 
Adelaide T. Carleton, 215 Fed. 932; 
The Henry Maurer, 215 Fed. 238; The 
Maryland, 190 Fed. 641; The Howe v. 
New. York, 184 Fed. 478; The Rich- 


mond, 181 Fed. 568; The River Belle, 
153 Fed. 475; The Devonian, 150 Fed. 
831; The J. Emory Owen, 128 Fed. 
996; Scows Nos. 21 and 59, 121 Fed. 
430; The Barge No. 127, 113 Fed. 529; 
Cape Fear Towing, etc., Co. v. Pear- 
sall, 90 Fed. 435, 33 CCA 161; Dem- 
arest v. The Helen F. Robbins, 55 
Fed. 1014; Cedros Island Min., etc., 
Co. v. The Sirius, 53 Fed. 611 [rev 
on other grounds 57 Fed. 851, 6 CCA 
614]; The New Orleans, 23 Fed. 909; 
The Alaska, 23 Fed. 597; The Leip- 
sic, 5 Fed. 108 [mod on other grounds 
10 Fed. 585, 20 Blatchf. 288]; Brooks 
v. The William Penn, 4 F. Cas. No. 
1,965, 2 Hughes 144; Cartwell v. The 
Johns Naylor. 55-E. Cas: Nios 2,482) 
Newb. Adm. 341; The Puritan, 20 
BY Cas? Noi215474,8 Bent 571 > Wrhe 
Saragossa,)| 21. "BR! Cas) Nom 12,334 1 
Ben. 551; The Saragossa, 21 F. Cas. 
No, 12,335, 1 Ben. 553; Sewell v. Nine 
Bales of Cotton, 21 F..Cas. No. 12,- 
683. 5 Phila. (Pa.) 508; Sonderburg 
v. Ocean Towboat Co., 22 F. Cas. No. 
13,175, 3 Woods 146; Bull Insular SS. 
Co,"v. USS 62° Citic]. $385) ‘TMheaiian= 
chester Miners, (otdiiv. UsS..153) Ot. 
Cl. 449; The Martha, 3 Hagg. Adm. 
434, 166 Reprint 466; The Earl Grey, 
3 Hage. Adm.’ 363, 166 Reprint 440. 
See The Rita, 62 Fed. 761, 10 CCA 629. 


[a] What are wages.—(1) In de- 
termining what was the basic wage 
of a particular member of the crew 
for the purpose of making his allot- 
ment of the salvage award, the court 
has cited Webster’s definition of 
wages as follows: “A compensation 
given to a hired person for services; 
price paid for labor; recompense; 
hire.” The Magnetic, 293 Fed. 94, 97. 
(2) The fact that the owner of a tug 
gave a deckhand an extra amount in 
addition to his wages as deckhand, 
on the fictitious theory that such 
deckhand acted as cook, did not per- 
mit the inclusion of such amount in 
the basic wage for the purpose of 
making the allotment to sueh deck- 
hand, where he performed no duties 
as cook. The Magnetic, 293 Fed. 94, 
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salvage allotted to them, subject, in some instances, 
to certain qualifications apart from allowances for 
special services.°° 


Discrimination between navigating and nonnavi- 
gating part of crew. 
nates between the navigating and the nonnavigat- 
ing part of the crew.°?! 


The court at times diserimi- 


Effect of participation and nonparticipation in 
actual salvage operation. 


In some eases, a distine- 


[b] Where certain members of 
crew had already received compen- 
sation out of a sum paid by the own- 
er of the salved vessel to the master 
of the salving vessel, before suit, the 
court directed that such owner be 
credited with such sum, and directed 
the owner of the salving vessel to 
pay out of the sum actually received 
by him in the salvage suit, to each 
member of the crew who had not re- 
ceived anything,-an amount equal to 
the amount so previously received by 
other members of the crew receiving 
the same wages. Societa, Commer- 
ciale Italiana di Navigazione v. Maru 
Nav. Co., 280 Fed. 334 [mod on other 
grounds 271 Fed. 97, and certiorari 
den 259 U. S. 584, 42 SCt 586, 66 L. 
ed. 1075]. 


[c] Number of hours of service.— 
An apportionment among master and 
crew, pro rata according to their sal- 
aries or wages and the number of 
hours of service, has been made. 
The Celtic Chief, 4 Hawaii Fed. 299 
[mod on other grounds 230 Fed. 753, 
145 CCA 63]. 


[d] Allotment of amount equal to 
several days’ pay.—The D. L. Co. No. 
XX, 205 Fed. 188. 


Wages of seamen in general see 
Seamen §§ 153-547. 


79. The Elkridge, 24 F. (2d) 147 
[mod on other grounds 30 F. (2d) 


618]; The Golondrina, L. R. 1 A. & 
E. 334; The San Onofre, [1917] P. 
96; The Cleopatra, 3 P. D. 145; The 
Petunia, 8 Newfoundl. 325; The Dan- 


jel Steinman, 6 Newfoundl. 429; The 
Auguste Andre, Young Adm. (N. S.) 
201; The Marino, Young Adm. (N. S.) 
51. And see cases infra note 80. 


80. See cases infra this note. 


[a] Increased rating.—(1) Al- 
though navigating or deck officers 
performed no special service and 
served at a lower rating than engi- 
neer officers, the court directed that 
the navigating officers should receive 
their salvage as though they were 
rated at the same rate as engineer 
officers of a corresponding rank or 
class. The Birnam, 10 Aspin, 462; 
The Italia, 10 Aspin. 284; The Lin- 
cairn, 22 T. L. R. 682. But see The 
Bremen, 10 Aspin. 229 (where an in- 
creased rating for purposes of: appor- 
tionment was denied). (2) An ap- 
prentice in his fourth year has been 
permitted to share as though he were 


an ordinary Seaman. The Punta 
Lara, 26 T. L. R. 268. 
[b] A person who was not a mem- 


ber of the crew, but who was aboard 
the salving vessel when the salvage 
service was rendered, has been al- 
lowed the amount apportioned to a 
fireman, in a case in which the gen- 
eral distribution among the crew was 
in proportion to wages. The Rosalie 
Mahoney, 248 Fed. 965 [aff 250 Fed. 
VOR AG SG Give Leer. 


81. The Minneapolis, [1902] P. 30. 
See Spreckels, ete., Co. v. The Loch 
Garve, 4 Hawaii Fed. 107 (apparent- 
ly recognizing rule). 

[a] Particular 
shares to nonnavigating part of crew. 
The Spree, [1893] P. 147. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


allotments.—Halt — 


es Ie a) Pale 
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tion between officers and members of the crew who 
actually participated in the salvage operation, and 
those who did not so participate, has been made by 
making an extra allowance to those who actually 
participated.*? In other cases, members of the 
erew who did not actually participate in the salvage 
operation have been awarded only their wages,*? 
with the addition of an amount to cover any special 
loss which they sustained as a result of the employ- 
ment of the vessel in the salvage operation.’* 


Apportionment according to shares or lays of fish- 
ing or sealing voyage. In the case of a salvage serv- 
ice rendered by a sealing or fishing vessel, the lay 
or share of members of the crew not entitled to 
special recognition has been made the basis of ap- 
portionment.%® 


[§ 194] (2) Deductions.*® Dereliction of duty on 
the part of an officer,87 or member of the crew,*® 
may result in a decreased allotment to him, as, for 
example, where an officer is chargeable with want of | 
promptitude,®® or refusal to discharge his duties.®° 
So also an officer’s mistake of judgment,®! or his re- 
fusal to contribute to the full benefit of his skill 


82. The Morzhovoi, 20 F. (2d) 265. 91. 


88. The “Gerbeviller, 34 F. (2a) | No. 7, 
825. [a] 


84. The Gerbeviller, supra. Com- 
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The John; G. 
346, 2 Ben. 174. 
Tllustration.—A mistake on 
the part of an officer, who directed 
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and experience,®? may result in a decreased share. 


[§ 195] (8) Special Recognition or Allowance— 
(a) In General. While, as already pointed out, the 
general basis of apportionment ordinarily is the 
salaries or wages of the officers and crew,®*® the 
court will repard both the actual services rendered 
and the risks run by individuals;°* and one who 
rendered especially meritorious services,®® as, for 
example, where he exposed himself to special risk,°® 
assumed added responsibility,®’ directed the opera- 
tion,®® or exhibited special skill,?® may be entitled 
to liberal or special treatment. This rule of liberal 
or special treatment applies in respect of an officer 
who assumed added responsibility,! rendered good 
cr important service outside his ordinary duties,? 
exhibited special or superior skill,* or exhibited 
courageous or heroic* and self-sacrificing® conduct. 
In particular reference to the master of the salving 
vessel, some of the cases have recognized the pro- 
priety of his receiving special recognition because 
of the responsibility which he assumed in connection 
with the service,® or because of his planning, or di- 
recting, the salvage operation;‘ and in some eases, 


Paint, 13 F. Cas. ,;The Glenmorven, [1913] P. 141. 
[a] Navigating salved vessel.— 
The master or mate of the salving 


vessel who goes on board the dis- 


pare The Andrew Kelly v. The Com- 
modore, 27 B. C. 439, 19 Can. Exch. 
70, £1919] WestWkly 1059 (where 
participation of fishermen was denied 
in a case in which there was no evi- 
dence that fishing could have been 
earried on during the period of sal- 
vage operation). 


{a] Thus, where most of the crew 
of a fishing vessel were entitled to 
wages and a lay, each should receive 
an amount equal to-an average lay, so 
that they should not lose their lays 
because of the salvage operation. 
The Gerbeviller, 34 F. (2d) 825. 


85. The Samuel B. Hubbard, 229 
Fed. 843; The Scotsman, 8 New- 
foundl. 266; The Gananoque, 6 New- 
foundl. 18; The Clara, 5 Newfoundl. 
480; The Caroline Brown, 5 New- 
fousndl. 477. 


Lay of seamen in general see Sea- 
men §§ 548-581. 


86. Effect of forfeiture of right to 
salvage in general see supra §§ 107— 
109. 

Negligence or misconduct of sal- 
vors as ground for reduction of total 
a@ward see supra § 135. 


87. Conekin v. Lockwood, 231 Fed. 
541. 

88. Rivers v. Lockwood, 239 Fed. 
380. 


89. The Nicarao, 15 F. (2d) 73 
[mod on other grounds sub nom. Cuy- 
amel Fruit Co. v. Bostrom, 19 F. 
(2a) 10 (certiorari den 275 'U. S. 544, 
48 SCt 83, 72 L. ed. 417)]. 


[a] Thus the captain and chief 
engineer of a tug, who were not 
prompt in reporting for duty. where 
the tugs were used for the salvage 
service, were allowed only fifty per 
cent. of their EUR SS as ie Share. he 
Nicarao, 15 F. (2d) 73 [mod on other 
grounds sub nom. Cuyamel Fruit Co. 
vy. Bostrom, 19 F. (2d) 10 (certiorari 
den 275 U. S. 544, 48 SCt 83, 72 L. ed. 
417)]. 


90. The F. Q. Barstow, 
(GBF 


[a] Thus, where the captain of a 
tug declined to discharge his duties 
as captain, he was permitted to par- 
ticipate only as if his duties were 
those of a mate. The FF. Q. Barstow, 
257 Fed. 793. 


257 Fed. 


the salved vessel to anchor in a dan- 
gerous place, instead of proceeding 
into port, which mistake entailed 
considerable expense. The John G. 
Paint, 13 F. Cas. No. 7,346, 2 Ben. 174. 


92. The Lovett year 15. BeCas. 
No. 8,555, Lowell 143 


[a] Rule applied es a mate of 
the salving- vessel refused to go 
aboard the salved vessel to aid in 
bringing her to a place of safety. 
The Lovett Peacock, 15 F. Cas. No. 
8,555, Lowell 143. 


938. See supra § 193. 
94. The Samuel B. Hubbard, 229 


aon 843; The Minneapolis, [1902] 
» ov. 
95. The Nicarao,. 15, F._(2d). 73 


[mod on other grounds sub nom. Cuy- 
amel Fruit Co. v. Bostrom, 19 

(2d) 10 (certiorari den 275 U.S. 544, 
48 SCt 83, 72 L. ed. 417)]; Conekin 
Vv. Lockwood, 231 Fed. 541; The Sam- 


uel B. Hubbard, 229 Fed. 843; The 
Charles; L. R., 3--A. & E. 586; Bhe 
Ttalia,A10, Aspin,. ~2843'ohe. C. Dale 
Chipman, 6 Newfoundl. 132; The 
Gananoque, 6 Newfoundl. 18; The 
Clara, 5 Newfoundl. 480; The Caro- 
line Brown, 5 Newfoundl. 477. 

96. The Shreveport, 42 F. (2d) 
524; The Elkridge, 30 F. (2d) 618 
[mod on other grounds 24 F. (2d) 
L427]: Dhe Nicarao, 15) BY =a) #73 
{mod on other grounds sub nom. 


Cuyamel Fruit Co. v. Bostrom, 19 
F. (2d) 10 (certiorari den 275 U.S. 


544, 48 SCt 88, 72 L. ed. 417)]; The 
Ri) Qs Barstowjyn257 > Peds (793.7. “Lhe 
Samuel B. Hubbard, 229 Fed. 843; 


The Sirius, 53 Fed. 611 [rev on other 
grounds 57 Fed. 851, 6 CCA 614]; 
The Ontario, 18 F. Cas. No. 10,541, 8 
Ben. 500; The Puritan, 20 F. Cas. No. 
11,474, 7 Ben. 571; Spreckels, etc., Co. 
v. The Loch Garve, 4 Hawaii Fed. 
LOW rhe. Satan. Sie) soo meine 
Palmyra, 1 Aspin. 182, * 

97. The C. D. V. Chipman, 6 New- 
foundl. 132. 


98. The Celtic Chief, 4 Hawaii 
Fed. 299 [mod on other grounds 230 
Hedi Tos, U4 CCA “63s ihe } Cun. 
V. Chipman, 6 Newfoundl,. 132. 

99. The Shreveport, 42 F. (2d) 524. 

1. The John G. Paint, 13 F. Cas. 
No. 7,346, 2 Ben. 174. 

2. Coffin v. The Akbar, 5 Fed. 456; 


tressed vessel and navigates her tc 
port is entitled to a liberal portion 
of the award. Coffin v. The Akbar, 5 
Fed. 456; The Anna, 1 F. Cas. No. 398, 
6 Ben. 166 [aff 1 F, Cas. No. 401, 10 
Blatchf. 456]; Bell v. The Ann, 3 F. 
Cas. No. 1,245, 2 Pet. Adm. 278; The 
Czarina, 6 F. Cas. No. 3,531, 2 Sprague 
48; The J, L. Bowen, 13 F. Cas. No. 
7,322, 5 Ben. 296; Lamar v. The Penel- 
ope, 14 F. Cas. No. 8,007; U. S. Mail 
Steamship Co. v. The John Potter, 28 
Hy. @asigiNo. 6:79 2a Williamson  v. 
The Alphonso, 50 F.. Cas. No. 17,749, 
1 Curt. 376; The Golondrina, Di 1B 
PAR Ss SEDs 334; The Skibladneér, Sues 
D, 24; The Baltimore, 2 Dods. 132, 
165 Reprint 1438. 


3. The Shreveport, 42 F. (2d) 524; 
Hallfried, 278 Fed. 536 [aff sub 
The Thorvala Halvorsen, 281 


Fed. 506]; The Kiyo Maru, 277 Fed. 
442; The F, Q. Barstow, 257 Fed. 793; 
The Lowther Castle, 195 Fed. 604; 
The Castlewood, 4 Aspin. 278; The 
Palmyra, 1 Aspin. 182. 

4. The F. Q. Barstow, 257 Fed. 


793; Hamilton v. The Kaaterskill, 48 
Fed. 701. 

5. Hamilton v. The Kaaterskill, 
supra. 


6. Harris v. New York Cent. R. 
Co., 18 F. (2d) 141; U.S. v. Aslaksen, 
281 Fed. 444 (recognizing rule); The 
Hallfried, 278 Fed. 536 [aff sub nom. 
The Thorvald Halvorsen, 281 Fed. 
506]; The Kiyo Maru, 277 Fed. 
Conekin v. Lockwood, 231 Fed. 
The Lowther Castle, 195 Fed. 
The Warl Grey, 3 Hage. Adm. 
166 Reprint 440; The Bremen, 10 
Aspin. 229; The Scotsman, 8 New- 
foundl. 266; ‘The Auguste Andre, 
Young Adm, (N. S.) 2 


[a] ST Sa UEC An allow- 
ance of one-third of the amount al- 
lotted to the captain and crew of a 
tug was made to the captain. Har- 
ris v. New York Cent. R. Co., 18 F. 
(2d) 141. (2) Where the master un- 
dertook the responsibility of deviat- 
ing from his course, and so imperil- 
ing the insurance, for the purpose of 
rendering salvage service, he is en- 
titled to considerable reward. The 
Aletheia, 13 Wkly. Rep. 279. 


7 The Samuel B. Hubbard, 229 
Fed. 848; The Baltimore, 2 Dods. 132, 
165 Reprint 1438, 


104 [56 C.J.] 


special or specific allowances have been made to 
masters without a discussion as to the ground there- 
for. So where the master sustained a personal in- 
jury, the allotment to him has been made on a lib- 
eral basis.2 A special allowance to the master of a 
tug has been refused, however, where the courage 
and skill displayed was not of an unusual nature.'° 


[§ 196] (b) Method of Making Special or Extra 
Allowances. Special allowances have been provided 
for in various different ways,1! as, for example, by 
making an allowance to the person entitled in addi- 
tion to the principal award in the salvage suit,’? by 
allotting to such person a specified sum which ex- 
ceeds what he would receive under the general appor- 
tionment among officers and crew,'® by making a 
special allowance and also permitting the person 
receiving such allowance to participate in the gen- 
eral apportionment in accordance with the basic 
method of such apportionment,'+ by including the 
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[§§ 195-198 


person to whom the special allowance is made on a 
basis of a multiple of his monthly wages, where the. 
basie apportionment is in proportion to’ monthly 
wages,!® by granting additional portions or an ad- 
ditional fractional portion, where the general ap- 
portionment is made according to rating,'® or by dis- 
tributing the amount of deductions because of the 
fault of persons from whose shares the deductions 
were made.!7 Where the service for which a spe- 
cial allowance was made to certain salvors involved 
courageous action on their part and danger to the 
lives of such salvors, the court directed that the 
special allowance should be apportioned equally 
and not in accordance with wages.’* — 

[§ 197] (4) Contracts or Agreements for Appor- 
tionment. Agreements among the officers and crew 
of the salving vessel as to the method of distributing 
or apportioning their share among them may be 
binding and given effect by the court.?® 


X. RIGHT OF POSSESSION AND LIEN 


[§ 198] A. Right of Possession. While in some 
cases salvors may have a right to retain possession, 
in order to secure for themselves the compensation 
which may be due,?° except in the case of a statutory 
provision therefor?+ or in the case of derelict prop- 
erty,°” the right does not arise unless possession 1s 


obtained by a completed salvage service,?* the 
property is such as is a subject of salvage,’* and 
there must be a necessity to retain the property in 
order to secure the demand on the owners.?° 


Derelicts. In the case of a derelict the salvor is 
entitled to retain possession,?°® but it is not his duty, 


8. The Celtic Chief, 4 Hawaii Fed. ]foundl. 477. Subjects of salvage see supra §§ 
299 [mod on other grounds 230 Fed. [a] The amount of the special al- | ?7—41. 
753, 145 eos 63), The Kangaroo, lowance (1) has sometimes been spe- 25. The Glasgow Packet, 2 W. Rob. 
f1918] P. 327; The Glenmorven, | cifically fixed. ‘The Shreveport, 42] 306, 166 Reprint 770. 


[1913] P. 141; The Cleopatra, 3 P. D.| pe (2a) 524. 


(2) In other cases it 


145; The Martha, 3 Hage. Adm. 434, | has been measured by the amount of 26. _U. S.—-The Alcazar, 522. Hed, 
oe er 466; The Lineairn, 22 T.| multiple overtime service. The Morz- eee The Amethyst, 1 F. Cas. No. 33%) 
is . 682; The Italia, 10 Aspin, 284; are 28; The Bee, 3 F. Cas. No. 


The Petunia, 8 Newfoundl. 325; The 
Daniel Steinman, 6 Newfoundl. 429; | ° 
The Marino, Young Adm. (N. 8S.) 51. 


9. Demarest v. The Helen F. Rob- 
bins, 55 Fed. 1014; The John G. Paint, 


15. 


[a] Thus 


hovoi, 20 F. (2d) 265. 


The South Seas, $5 F. (2d) 52. 
See Conekin v. Lockwood, 231 Fed. 
541. 


the 


1,219, 1 Ware 336; Hartshorn v. Twen- 
ty-Five Cases of Silk, 11 F.. Cas. No 
6l68as “Ehe Iday Li: Howardioi2) phe 
Cas. No. 6,999, 1 Lowell 2; The John 


apportionment | Gilpin, 13 F. Cas. No. 7,345, Oleott 77; 


13 F. Cas. No..7,346, 2 Ben. 174 


10. The George *W. Elzey, Jr., 250 
yen 602, 162 CCA 618 [rev 242 Fed. 
318]. 


11. See cases infra this section. 


12. The Halifried, 278 Fed. 536 
{aff sub nom. The Thorvald Halvor- 
Sen, 281 Fed. 506]. 


[a] Fraction of share of principal 
award.—One half of the share of the 
principal award, to which the special 
allottee was entitled upon the ap- 
portionment, has been granted to him 
as a special allowance. The Hall- 
fried, 278 Fed. 536 [aff sub nom, The 
Thorvald Halvorsen, 281 Fed. 506]. 


13. The Elkridge, 24 F. (2d) 147 
[mod on other grounds 30 F. (2d) 
618]; The Samuel B. Hubbard, 229 
Fed. 843; The Lowther Castle, 195 
Fed. 604. See Howe v. New York, 
184 Fed. 478; The Devonian, 150 Fed. 
831; The Barge No, 127, 113 Fed. 529; 
The Alaska, 23 Fed. 597; The Celtic 
Chief, 4 Hawaii Fed. 299 [mod on 
other grounds 230 Fed. 753, 145 CCA 
63]; The San Onofre, [1917] P. 96 
(in all of these cases specific or spe- 
cial allowances were made to the 
master or other officer). 


14. The Shreveport, 42 F, (2d) 
524; The Morzhovoi, 20 F. (2d) 265; 
U. S. v. Standard Oil Co., 258 Fed. 
697 [aff 264 Fed. 66, 12 ALR 1404]; 
Tyee Tijuca, 247° Fed. 358; The. J. 
Emory Owen, 128 Fed. 996; The Leip- 
sic, 5 Fed. 108 [mod on other grounds 
10 Fed. 585, 20 Blatchf. 288]; The 
Harl Grey, 3 Hagg. Adm. 363, 166 Re- 


print 440; The Gananoque, 6 New- 
foundl. 18; The Clara, 5 Newfoundl. 
480; The Caroline Brown, 5 New- 


among the master and crew was to be 
made in proportion to their monthly 
wages except that the shares of those 
who were to receive special recogni- 
tion were to be based on double their 


respective monthly wages, The 
South Seas, 35 F. (2d) 52. 

16. The Elkridge, 24 F. (2d) 147 
[mod on other grounds 30 F. (2d) 
618]; The Italia, 10 Aspin. 284, 

ive.) Che sNicarao;, 15) Hed) 73 


[mod on other grounds sub nom. 
Cuyamel Fruit Co. v. Bostrom, 19 F. 
(2d) 10 (certiorari den 275 U.S. 544, 
48 SCt 83, 72 L. ed. 417)]. 


are The Shreveport, 42 F. (2d) 
4, 
19. The Baltimore, 2 Dods. 132, 


165 Reprint 14388. 


[a] Rule applied in giving effect, 
as against those salvors who went 
aboard the salved vessel, an agree- 
ment signed by the mate of the salv- 
ing vessel before taking aboard the 
salved vessel other members of the 
erew of the salving vessel, that all 
emoluments arising from the serv- 
ice should be applied for the general 
benefit of the crew of the salving 
vessel. The Baltimore, 2 Dods. 132, 
165 Reprint 1438. 


20. The Glasgow Packet, 2 W. Rob. 
306, 166 Reprint 770. 


21. See infra text and notes 35, 36. 
22. See infra text and notes 26-34. 
23. The Glasgow Packet, 2 W. Rob. 


306, 166 Reprint 770. 
Salvage services see supra §§ 6-31. 


24. Jerrett v. Roberts, 6 New- 
foundl. 494. 


For later cases, deveiopments and changes in the law see Annotations, same title and section number, 


The John Wurts, 13 F. Cas. No. 7,434, 
Olcott 462; Lewis v. The Elizabeth 
and Jane, 15 F. Cas. No. 8,321, 1 Ware 
30. 


N. Y.—Baker v. Hoag, 7 N. Y. 555, 
59 AmD 431; Central Stockyard, etc., 
oc v. Mears, 89 App. Div. 452, 85 NYS 
195. 

Philippine.—Wallace v. Pujalte, 34 
Philippine 511; Erlanger v. Swedish 
East Asiatic Co., 34 Philippine 178. 


Eng.—The Tubantia, [1924] P. 78, 
92; The Dantzic Packet, 3 Hagg. Adm. 
383, 166 Reprint 447; The Champion, 
Brown. & L. 69, 167 Reprint 303. 


Newfoundl.—Forsey v. Duchesne, 4 
Newfoundl. 65. 


“In the case of a derelict, the sal- 
vors who first take possession have 
not only a maritime lien on the ship 
for salvage services but they have the 
entire and absolute possession and 
control of the vessel and no one can 
interfere with them except in the case 
of manifest incompetence.’ Cossman 
v. West, 13 App. Cas. 160, 181 [quot 
The Tubantia, supra]. 


[a] Rule applied.—(1) Where a 
yacht was derelict, in maritime per- 
il, when she was boarded by salvors 
and saved, the salvors were entitled, 
not only to a maritime lien for their 
services, but to exclusive possession 
and control of the vessel, except in 
case of manifest incompetence, until 
their salvage services were paid; and 
hence, pending such settlement, the 
owners might not recover the vessel 
in replevin. Merrill v. Fisher, 204 
Mass. 600, 91 NE 132, 134 AmSR 706, 
17 AnnCas 937. (2) Where, during 


— 


§§ 198-199] 


under all circumstances, to retain exclusive posses- 
sion,”? and it has been said that the right to retain 
possession is not absolute, but is dependent on con- 
ditions affecting the mutual rights of the salvor and 
owner;*° and the right of the owner to demand pos- 
session and the right of the salvor to retain it will 
be measured by the necessity for preserving the 
The owner does not re- 
nounee his right of property,®° but he does abandon 
temporarily his right of possession, which is trans- 
ferred to the finder who is not bound to part there- 
with until his just demands shall be paid, or until 
the property shall be taken into the custody of the 
law preparatory to the amount of salvage being le- 
This rule, however, is applica- 
When the vessel is not derelict 
even bona fide salvors have no right to the exclusive 
possession, and are bound to give up charge to the 


rights of both parties.?° 


gally ascertained.*+ 
ble only to dereliets. 


the transportation of certain cattle 
on board a vessel in the port of New 
York, two cows escaped into the sea, 
and were voluntarily rescued by the 
owner of a steam lighter, he was en- 
titled to a lien for salvage therefor, 
and to the possession of the cows un- 
til his claim was satisfied. Central 
Stockyard, etc., Co. v. Mears, 89 App. 
Div. 452, 85 NYS 795. 


[b] Statutory provision.—Under 
maritime law, as well as by virtue of 
L. (1908) e¢ 120 (Hemingway Code §§ 
7305-7314, inclusive), the salvor of a 
vessel which is a derelict is given the 
exclusive right of possession tor the 
enforcement of his claim for salvage. 
Mengel Box Co. v. Joest, 127 Miss. 
461, 90 S 161. 


Right to prevent interference with 
salvage operation see supra § 79. 


27. The Alcazar, 227 Fed. 633, 656. 


“As the surrender of possession 
does not constitute an abandonment 
or waiver of the lien, it would seem 
that, unless there was a probability 
that, before process could issue and 
be served, the owner would remove 
the property beyond the jurisdiction 
of the court, or to a place rendering 
the enforcement of the salvors’ lien 
more difficult or expensive, possession 
should be surrendered to the owner, 
or his representative, upon his appear- 
ance and demand, at least to the ex- 
tent of permitting him to come on the 
vessel and aid in taking care of her.” 
The Alcazar, supra. 


28. The Alcazar, supra. 


“There seems to be no hard and 
fast rule prescribing the relative right 
and duty of the owner and the salvyor 
in regard to the time of, or condition 
upon which, exclusive possession may 
be held by the salvor.’”’ The alcazar, 
supra. 


29. The Alcazar, supra. 


30. The Amethyst, 1 F. Cas. No. 
330, 2 Ware 28; The Bee, 3 F. Cas. No. 
1,219, 1 Ware 336. 


31. The Hyderabad, 11 Fed. 749, 1 
Biss. 112; The Bee, 3 F. Cas. No. 1,219, 
1 Ware 336; Hartfort v. Jones, 1 Ld. 
Raym. 393, 91 Reprint 1161; The Tri- 
tonia, 5 Notes of Cas. Suppl. 1. 


[a] Conditional offer to pay ex- 
penses and salvage by the owner is 
insufficient to end the salvor’s right 
of possession. Wallace v. Pujalte, 34 
Philippine 511. But see Mengel Box 
COwmv.a Joest, 127 wliss. AG), 90'S 161 
(holding that there is no lien or 
charge given by the common law to 
‘the salvor of a vessel in marine peril 
against such vessel, which carries 
with it the right of exclusive posses- 
sion of such vessel in the salvor for 
the purpose of enforcing such salvage 
‘claim, even though such vessel be a 
derelict). 
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the wreck.** 


possession until 


mbe.28 


or domestic.** 


32. The Hyderabad, 11 Fed. 749, 1 
Biss. 112; The Cleone, 6 Fed. 517, 7 
Sawy. 77; Vincent v. The Penelope, 28 
F. Cas. No, 16,946; The Champion, 
Brown. & L. 69, 167 Reprint 3038. 


fa] Wessel left for purpose of ob- 
taining assistance.—(1) Where the 
master quits a vessel which is water- 
logged and on shore to go to a speci- 
fied port and obtain a steam tug to 
render assistance, it is not a derelict. 
The Champion, Brown. & L. 69, 167 
Reprint 303. (2) A derelict is not 
alone a vessel in marine peril; it isa 
vessel found on the seas or other navi- 
gable waters forsaken, and without 
any persons in command; a vessel 
which has been abandoned by master 
and crew without hope of recovery; 
and the mere quitting of a vessel for 
the purpose of securing assistance 
from shore and with the intention of 
returning to her again is not such an 
abandonment as would cause a vessel 
to. be a derelict in the sense of the 
maritime law and the statute relating 
to enforcement of a salvor’s claim. 
Mengel Box Co. v. Joest, 127 Miss. 461, 
90 S 161. 


[b] Under state statute.—Where a 
state statute conferring the right of 
compensation upon a salvyor and giv- 
ing a right to possession for its en- 
forcement is expressly limited to der- 
elicts, a barge which has been torn 
from its moorings in the Mississippi 
River cannot be regarded as a dere- 
lict, where it has not been abandoned 
and the owner is in pursuit of it and 
endeavoring to recover it. Mengel 
Box Co. v. Joest, 127 Miss. 461, 90 S 
161. 


83. The Champion, Brown. & L. 
69, 167 Reprint 303. 


[a] Injunction.—Where a wreck is 
lying in deep water and a salvor has 
attached buoys thereto, has cut a hole 
in the side of the ship, and has 
brought up parts of the structure and 
of the cargo, although the work is 
frequently interrupted, he has such 
possession as will warrant an injunc- 
tion against interference with the 
property by other persons attempting 
salvage. The Tubantia, [1924] P. 78. 


34. The Zelo, [1922] P. 9. 


fa] For example, where salvors 
are in possession of a wreck and have 
begun proceedings to raise it, they are 
entitled to damages resulting from 
the negligent collision of Jdefendant’s 


vessel with the wreck. The Zelo, 
(£9227 P59: 

35. See statutory provisions. 

36. Hightower v. Stillwell, 179 


Ark. 256, 15 SW (2d) 326. 


‘fa] For example (1) under a stat- 
ute providing that when any boat, 
vessel, craft, or other property shall 
be lost or wrecked and in a perishable 


raster on his appearing and claiming charg 
Where there is a set of salvors who are in actual 
possession of a véssel found derelict, or who are, 
with the consent of the master, holding actual pos- 
session of a vessel, they cannot be extruded by other 
persons strangers to the vessel.** 
in possession of a wreck, they are entitled to main- 
tain an action for damages arising from damages to 
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Cae 


Where salvors are 


Under a state statute permitting a salvor to retain 


salvage is paid,?® the vessel must 


have been in the condition provided for by the stat- 


[§ 199] B. Lien—1. Existence—a. In General. 
A salvage service carries with it a maritime lien 
on the things saved,** whether the vessel is foreign 
In order that a maritime salvage lien 


condition on any river, etc., any per- 
son may take it up and secure it at or 
near the place where it is found, a 
motor boat cannot be taken up and 
retained for salvage where it had 
drifted about three and one half miles 
from its moorings, was in a good state 
of repair, able to run by its own motor 
power as soon as the water had been 
pumped out, and where the person 
who had it in charge was in close pur- 
suit and would have found it had it 
not been towed by claimants into an 
adjoining field where it could not be 
seen from the channel of the river. 
Hightower v. Stillwell, 179 Ark. 256, 
15 SW (2d) 326. (2) L. (1908) © 120 
(Hemingway Code §§ 7305-7314, in- 
clusive), does: not give to the salvor 
of a vessel in marine peril the right 
of exclusive possession of such ves- 
sel for the purpose of enforcing his 
salvage claim unless such vessel be 
a derelict. Mengel Box Co. v. Joest, 
127 Miss. 461, 90 S 161. (3) It must 
be assumed that the legislature used 
the term “‘derelict” in L. (1908) c¢ 120 
§ 1 (Hemingway Code § 7305), relat- 
ing to the salvage of vessels, in its 
well understood sense as defined by 
the maritime law. Mengel Box Co. v. 
Joest, supra. ' 


37. U. S.—The Sabine, 101 U. S. 
384, 25 L. ed. 982; Leathem v. The 
Roanoke, 50 Fed. 574; Chapman v. 
The Greenpoint, 38 Fed. 671; The Bée, 
3 F. Cas. No. 1,219, 1 Ware 336; Eads 
Vin tkhe. HD. Bacon, isu asiNoy 
4,232, Newb. Adm. 274; Lewis v. The 
Elizabeth and Jane, 15 F. Cas. No, 
8,321, 1 Ware 33. 


Mass.—Merrill v. Fisher, 204 Mass. 
600, 91 NE 132, 134 AmSR 706, 17 Ann 
Cas .93 7. 


N. Y.—Baker v. Hoag, 7 N. Y. 555, 
59 AmD 431; Central Stockyard, ete., 
ra v. Mears, 89 App. Div. 452, 85 NYS 
795. 


Philippine.—Erlanger v. Swedish 
East Asiatic Co., 34 Philippine 178. 


Eng.—The Blenden Hall, 1 Dods. 
414, 165 Reprint 1361; Baring v. Day, 
8 East 57, 103 Reprint 265; The Nico- 
lai Heinrich, 17 Jur. 329; Hartfort v. 
Jones, 1 Ld. Raym. 393, 91 Reprint 
1161; The Fleece, 3 W. Rob. 278, 166 
Reprint 966. 


Can.—The Conqueror, 5 CanLTOce 
Notes 332. 


N. S.—The Flora, Young Adm. 48. 


Amount of compensation see supra 
§§ 113-185. 


Maritime liens generally see Mari- 
time Liens 38 C. J. p 1194. 


Nature of services see supra §§ 7— 
28. 


38. Chapman vy. The Greenpoint, 
38 Fed. 671. 


[a] Home port.—A maritime lien 
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may arise, the services for which it is claimed must 
be such as to constitute salvage,*® but a maritime 
lien may arise for services whieh are not such as 
may be defined as “salvage.”*° 

The members of the crew of a salving vessel are 
entitled to a lien as protection to their right to com- 
pensation for salvage,*! and this is true, although 
both the salving and the salved vessels are con- 
trolled by the government and appropriated to the 
public service;*2 they are not, however, entitled to 
a lien on their own vessel for salvage services ren- 
dered by it to another.*® 

Property subject.‘4 Personal property of the 
United States on board a vessel for transportation 
from one port to another is liable to a lien for sal- 
vage services rendered in saving it,*® and although 
a lien for salvage on property belonging to the United 
States cannot be enforced by the courts by means of 
a suit against the government, nor by a proceeding 
in rem when possession of the property can be ob- 
tained only by taking it out of the actual possession 
of officers or agents of the government, yet it may 
exist and may be enforced whenever enforcement 
does not disturb the possession of the government.*® 

Recognition at common law. The lien of a salvor, 
although generally enforceable only in a court of 
admiralty, will be recognized in the courts of com- 
mon law, and the right of possession arising there- 
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[§§ 199-200 


from will be protected.*7 


Statutory lien. Where the statute provides the 
steps which the taker up of salvaged property must 
take in order to perfect his lien, its provisions must 
be strictly pursued.*§ 


[§ 200] b. Services Rendered under Contract.*° 
Salvage services rendered under a previous special 
agreement fairly made, stipulating for a compensa- 
tion contingent on the success of the salvor’s ef- 
forts, will be recognized in admiralty as creating a 
valid lien.°° <A distinet agreement to pay a stipu- 
lated sum whether the service be successful or not 
it has been held will prevent the attaching of a 
lien;®? but by other authorities it has been held 
that even an absolute contract to pay will not have 
this effect.°* Notwithstanding services are ren- 
dered in a home port and with reference to a domestic 
vessel and under a contract, a lien may be had where 
the contract is made on the credit of the ship and 
not on the credit of the owner or of the master.** 

A subcontractor, under one having a contract for 
salvage, is not entitled to a lien for his services, but 
must look to the contractor and not to the vessel or 
her proceeds for payment.°+* 

Contract with insurer. A lien may be had for sal- 
vage services, notwithstanding they are rendered un- 
der a contract with the insurer of the vessel,°* where 
compensation is not to be paid unless the work: is 


for salvage will lie as to a boat in her 
home port, when the nature of the 
services renders the saving of the ves- 
sel or cargo a recognized salvage serv- 
ice. The Convoy, 257 Fed. 843. 


39. The Convoy, supra; The Franc- 
es L. Skinner, 248 Fed. 818; Tome v. 
Four Cribs of Lumber, 24 F. Cas. No. 
14,083, Taney 533; The Solway Prince, 
[1896] P. 120. 

[a] Raising vessel.—A maritime 
lien arises from a salvage service re- 
quiring the raising of a sunken vessel 
or its cargo outside of the vessel’s 
home port, but a lien for salvage does 
not accrue where the vessel is sunk at 
her home port under such circum- 
stances that no unusual effort or dan- 
ger attaches in raising to the surface 
and delivering to the owner or to a 
place of safety. The Convoy, 257 Fed. 
843. 


{b] Material—A maritime lien 
does not arise from procuring or fur- 
nishing material in the building of a 
boat, by raising such material from 
under the surface of the water, which 
is not salvage, and not work on the 
vessel, until the new boat is complete. 
The Convoy, 257 Fed. 843. 


Services constituting salvage see 
supra §§ 7-28. 

40. Great Lakes Towing Co. v. St. 
Joseph-Chicago SS. Co., 253 Fed. 635, 
165 CCA 261 [certiorari den sub nom. 
Bishop v. Great Lakes Towing Co., 
248 U. S. 578, 39 SCt 20, 63 L. ed. 430, 
949 -U. S:, 609, 89 SCt 290, 63 L. ed. 
800]. 


41. Jacobson v. Panama’R. Co., 266 
Fed. 344. 

42. Jacobson v. Panama R. Co., su- 
pra. 

43. ‘The Neptune, 277 Fed. 230. 

{a] Effect of payment to owner.— 


The members of the crew of a vessel, 
at a time when the vessel rendered 
salvage services to another vessel, 
have no lien for their share of the 
salvage money on their own vessel, 
on the ground that it was through 
their services that it earned the sal- 
vage money; and this is true, although- 
pS OE OS AT Ose 


the owner of their vessel at the time 
of the salvage service demanded and 
received from the owner of the other 
vessel a sum in “full payment for 
the salvage services,’ and thereafter 
sold the vessel and became ‘“‘execu- 
tion proof,” their remedy being either 
resort to salvage lten on the other 
vessel, as to which the former own- 
er’s settlement, made without their 
consent, would not bind them, or rat- 
ification of his settlement and suit in 
personam against him for. their 
share. The Neptune, 277 Fed. 230. 


44. Property liable for salvage see 
supra §§ 85-90. 


45. Rees v. U. S., 134 Fed. 146. 


Property of United States as liable 
for saivage see supra § 87. 


46. The Davis, 10 Wall. (U. S.) 15, 
19 L. ed. 875. 


47. Merrill v. Fisher, 204 Mass. 
600, 91 NE 132, 134 AmSR 706, 17 Ann 
Cas 937; Baker v. Hoag, 7 N. Y. 555, 
Seld. 45, 59 AmD 431 [rev 3 Barb. 
203, 7 Barb. 113]; Studley v. Baker, 
23 EF: Cas. No. 13,559, 2 Lowell 205 
(dictum); Baker v. Hoag, 7 N. Y. 555, 
563; Hartfort v. Jones, 1 Ld. Raym. 
393, 91 Reprint 1161. But see Mengel 
Box Co. v. Joest, 127 Miss. 461, 90 S 
161 (no lien or charge is given for 
salvage services by the common law 
which carries with it the right of pos- 
session in the salvor for its enforce- 
ment). 


“The fact that the lien is for sal- 


vage, does not oust the jurisdiction of. 


a court of common law. The plain- 
tiff has a right to retain the property 
for his lien, and put the owner to a 
tender, and then try it in such court, 
He is not bound to go into admiralty.” 
Baker v. Hoag, supra. 


48. Janes v. Green, 16 Ala. A. 574, 
80 S 148. 


[a] Exhibition to justice of peace. 
—Under Code (1907) §§ 5844-5857, 
prescribing the necessary steps to be 
taken when property is salvaged, an 
exhibition of the salvaged property 
to a justice of the peace is essential to 


For later cases, developments and changes in the law see Annotations, same title and section number, 


the establishment of a lien in salvor’s 
favor. Janes v. Green, 16 Ala. A. 574, 
80 S 148. 

{[b] Determination of value.— 
When property is salvaged under 
Code (1907) §§ 5844-5857, it is essen- 
tial to the establishment of a lien 
that a justice of the peace determine 
whether in his opinion the property 
is worth more than thirty dollars. 
eae v. Green, 16 Ala. A. 574, 80 S 


49. Effect of agreement on right 
to salvage see supra § 8. 

50. Great Lakes Towing Co. v. St. 
Joseph-Chicago SS. Co., 253 Fed. 635, 
165 CCA 261 [certiorari den 248 U. S. 
578, 39 SCt 20, 68 L. ed. 430, and 249 
U.S. 609; 39 SCt 290,°63 Li. ed. 8007; 
The Ella, 48 Fed. 569; Chapman v. 
The Greenpoint, 38 Fed. 671; Collins 
v. The Fort Wayne, 6 F. Cas. No. 
3,012, 1 Bond 476; The Goulandris, 
E1927] -Peats8i22 


51. The Convoy, 257 Fed. 843; The 
Marquette, 16 F. Cas. No. 9,101, Brown 
Adm. 364, 371 (‘Such a contract cre- 
ates a mere personal obligation, and 
no lien attaches on account of it’’). 


52. Leathem v. The Roanoke, 50 
Fed. 574; ‘The Circassian, 5 F. Cas. 
No. 2,723, 2 Ben. 171; The Louisa 
Jane, 15 F. Cas. No. 8,532, 2 Lowell 
295; The Williams, 29 F. Cas. No. 17,- 
710, Brown Adm. 208. 


53. The Lassell, 193 Fed. 539. 


[a] Master of salved vessel can- 
not, without special authority, create 
a lien on the vessel therefor, where 
the owner can be consulted, and the 
necessity for aid is not so pressing as 
to require immediate action. The C. 
M. Titus, 7 Fed. 826. 

54. The Pelotas, 43 F. (2d) 571. 

{a] Held not within rule: Libel- 
ant, who furnished tugs and lighters 
for assistance of a stranded barge at 
the request of its agent, although 
communicated through a third person. 
Barnett, ete., Co. v. Wineman, 202 Fed. 
110, 122 CCA 222 [rev 194 Fed. 559]. 


55. .The Leonie O, Louise, 4 F. (2a) 


— 


+ 


§§ 200-203] 


successfully completed.*® 


[§ 201] 2. Operation and Effect. A maritime len | 


for salvage is independent of possession,®? which 
continues until the compensation is paid,®* so long 
as the property remains in specie.*® Such lien is 
subject to the risk of subsequent depreciation of the 
value of the property by subsequent accidents or 
otherwise.*® The lien of a salvor gives no right to 
sell or pledge the property.®! A depositary of prop- 
erty subject to the lien of a salvor becomes respon- 
sible to him where he delivers up the property in 
violation of his rights.*? Where there are separate 
sets of salvors, they have not separate liens on the 
several articles saved by each set, but all are enti- 
tled to be paid for the salvage services rendered out, 
of all the property saved.®* 

[§. 202] 3. Priority.° Under the general rule 
that priority between maritime liens is determined 
by the rank of benefits conferred,®® a lien which is 
benefited by a salvage service is subordinate there- 
to.°° As a general rule a lien for salvage takes 
precedence of all earlier maritime liens.*7 Thus a 
claim for salvage takes precedent over all previous 
liens of materialmen and stevedores;** mortgage 
liens;°® a claim of the holder of a bottomry and 
respondentia bond;*° a claim for general average 
arising from the jettison of a portion of the eargo;74 
or claims of the government for duties.72. A claim’ 
for salvage for services rendered to a vessel injured 
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‘ vessels in the collision.*° 


[56 C.J.] 107 


in collision is entitled to precedence over claims of 
passengers for personal injuries,’ or for loss of bag- 
gage,** or claims for damages sustained by the other 
A lien for salvage takes 
precedence over a lien for repairs.*® 


The lien of the last salvor is entitled to preference 
over the first or former salvors,*’ including the serv- 
ices performed by life salvors.*® 


Where bail has been put in for the ship, cargo, and 
freight, salvors, who have a claim against the ship 
only, have a claim only to such amount of the bail 
as represents the ship.*? 


Express promise to pay salvage claim. The prior- 
ity of the claim is not affected by the fact that a third 
person promised to reimburse the salvor if he could 
not collect his claim from the vessel.*° 


[§ 203] 4. Waiver, Loss, or Discharge. While it 
has been stated that at common law a claim for sal- 
vage confers merely a lien or right to retain the 
goods until the salvage is paid,*! and that the lien 
is lost where the salvors part with possession,®? a 
maritime salvage lien is not dependent on posses- 
sion.s* It is not necessary that salvors should re- 
tain the vessel saved in order to preserve their lien,** 
and abandonment or waiver of such lien is not to be 
inferred from the fact of delivery to the owners, al- 
though the delivery be made on Jand.*® It requires 
the most unequivocal acts on the part of salvors to. 


a The Leonie O. Louise, 292 Fed. 
763. 


Service under contract as constitut- 
ing salvage services see supra § 8. 


56. The Leonie O. Louise, 4 F. (2d) 
699; The Leonie O. Louise, 292 Fed. 
763. ‘ 

57. See infra § 203. 

58. ~The Sabine,'101 U. S. 384 25 


L. ed. 982: Whitwell v. Wells, 24 Pick. 
(Mass.) 30. 


59. The Sabine, 101 U. S. 384, 25 
Er ed. 982.) 
‘60. The L. W. Perry, 71 Fed. 745; 


The Carl Schurz, 5 F. Cas. No. 2,414, 
2 Flip. 330. 

61. Whitwell v. Wells, 
(Mass.) 30. 


24 Pick. 


[a] Goods found derelict at sea.— 
Whitwell v. Wells, 24 Pick. (Mass.) 
30. 

62. Gates v. Johnson, 10 F. Cas. 


No. 5,268, Brunn. Col. Cas. 633. 


63. The Albion Lincoln, 1 F. Cas. 
No. 144, 1 Lowell 71. 


64. Priority of wage claims see 
Seamen § 531. 

65. Great Lakes Towing Co. v. St. 
Joseph-Chicago SS. Co., 253 Fed. 635, 
165 CCA 261 [certiorari den sub nom, 
Bishop v. Great Lakes Towing Co., 
248 U. S. 578, 39 SCt 20, 63 L. ed. 430, 
949) WelSs 609,939! SCt 290,963 L. ed. 
800]. 

[a] Life salvage.— Where the 
statute so provides, salvage for sav- 
ing life may have priority over all 
other claims for salvage where the 
property is insufficient. The Coro- 
mandel, Swab. 205, 166 Reprint, 1097. 


Priority between maritime liens 
generally see Maritime Liens §§ 102— 
TPs 
. 66. Great Lakes Towing Co. v. St. 
Joseph-Chicago SS. Co., 253 Fed. 635, 
165 CCA 261 [certiorari den sub nom 
Bishop v. Great Lakes Towing Co., 
248 U. S. 578, 39 SCt 20, 68 L. ed. 430, 


249 U. S& 609, 39 SCt 290, 63 L. ed. 
800]. 
' 67. The Dredgé No. 1, 137 Fed. 110; 


The Thomas Morgan, 123 Fed. 781; 
The Barney Eaton, 2 F. Cas. No. 1,028, 
1 Biss. 242; Lewis v. The Elizabeth 
and Jane, 15 F. Cas. No. 8,321, Ware 
33; Bell v. The Florence S., 5 Alaska 
298, 299 [cit Cyc]: The Gustaf, Lush. 
506, 167 Reprint 230. 

[a] Concurrent claims for gen- 
eral average are inferior to a lien 
for salvage. The Spaulding, 22 F. 
Cas. No. 13,215, Brown Adm. 310. 


68. See Maritime Liens § 105. 

69. The Lillie Laurie, 50 Fed.-219. 

Priority of mortgage generally see 
Shipping [36 Cye 48]. 

70. See Shipping [36 Cye 200]. 

71. The Spaulding, 22 F. Cas. No. 
13,215, Brown Adm, 310. 


Lien for general average sacrifice 
generally see Shipping [36 Cyc 403]. 


72. The Lugano, 222 Fed. 230, 138 
CCA 60 [aff 215 Fed. 968]; The Mari- 
on, 99 Fed. 448; Merritt v. One Pack- 
age of Merchandise, 30 Fed. 195 [aff 
32 Fed. 111] (holding that, where 
property is salved on the high seas, 
and brought by the salvors within the 
limits of the United States, the sal- 
vage claims are entitled to priority 
over the claims of the government for 
duties; but for salvage services in 
rescuing a vessel and cargo the Yatter 
cannot be libeled and seized so as to 
dispossess a customs officer holding 


the same under the customs laws). 

73. In re California Nav., ete., Co., 
110 Fed. 678. 

74 In re California Nav., etc., Co., 
supra. 

75. In re California Nav., etc., Co., 
supra; The Jeremiah, 13 F. Cas. No. 
7,290, 10 Ben, 338. 

76. The William Leishear, 21. F. 


(2d) 862; The Russland, [1924] P. 55. 


77. In re St. Joseph-Chicago SS. 
Cosy 262 eed. 535. 

78. In re St. Joseph-Chicago SS. 
Co., Supra. 

[a] Tllustration.—One who = sal- 
vaged gear and other property of a 
vessel, which had capsized and sunk 
with great loss of life, which gear 


r] 


and property were sold with the ves- 
sel, which was also salvaged and sold, 
has priority to the extent of his serv- 
ice over the claims of life salvors, 
who. rendered their services at the 
time of the accident, the salvage of 
the vessel and gear occurring there- 
after. In re St. Joseph-Chicago SS. 
Co,, 262 Fed. 535. 

[b] Statutory provision.— Where 
a vessel loaded with excursionists 
capsized and sank, many persons be- 
ing lost, and thereafter, under con- 
tract with the owners, it was righted 
and refloated, such services being per- 
formed a considerable time after the 
accident, and after life salvors had 
ceased to render any services, it was 
held that, notwithstanding Act Aug. 
1, 1912 § 3 (Comp. St. § 7992), relat- 
ing to claims of salvors, giving to 
salvors of human life, who ‘have taken 
part in the services rendered on the 
occasion of the accident giving rise 
to salvage, a fair share in the re- 
muneration awarded to the salvors of 
the vessel and cargo, the salvor of 
the vessel, having performed its serv- 
ices last, takes priority over claims 
of life salvors. In re St. Joseph-Chi- 
cago SS. Co., 262 Fed. 535. 

79. The Russland, [1924] P. 55. 

80. The Spaulding, 22 F. Cas. No. 
13,215, Brown Adm. 310. 

81. Whitwell v. Wells, 
(Mass.) 30. 

82, Whitwell v. Wells, supra. ' 

83. The Sabine, 101 U. S. 384,.\25 L. 
ed. 982. 

84. Byrne v. Johnson, 53 Fed. 840, 
4 CCA 47; The Sterling, 20 Fed. 751; 
Brevoor vy. The Fair American, 4 F. 
Cas. No._1,847, .1:Pet. Adm. 87; (Eads 
v. The ~ Bacon, 8.1 Cas:> No: 
4,232, Newb. Adm. 274; The Eleanora 
Charlotta, 1 Hage. Adm. 156, 166 Re- 
print 56; The Lady Katherine, Bar- 
ham, Lush. 404, 167 Reprint 176. ~ 

[a] Mere forbearance of libelant 
to distress claimant, when nobody has 
been injured by the delay, is not to 
be considered as a waiver of the lien. 
The Sterling, 20 Fed. 751. 

85. Brevoor v. The Fair American, 
4 F. Cas. No. .1)847, 1 Pet. Adm. 87, 


24 Pick. 


108) [56 Crd] 
show that they intend to abandon their lien and re- 
sort to the owners for payment.’® The right to a 
lien may be forfeited by the tortious conduct of the 
salvor.87 The lien is not extinguished by a sale in 
bankruptey proceedings, notwithstanding its approv- 
al by the court,*® more particularly, where such sale 
cannot be regarded as in the nature of a sale in an 
action in rem.°® 

[§ 204] 5. Assignment and Subrogation.°® In the 
absence of statutory restrictions the assignment of a 
claim for salvage secured by a maritime lien will car- 
ry the security with the claim, when the parties so 
intend,®! unless it appears that such assignment was 


XI. 
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[§§ 203-205 


obtained by fraud or unfair dealing.®? Under the 
English Merchant Shipping Act®* an assignment by 
a seaman of his right to salvage reward already ac- 
quired is wholly void and inoperative, although such 
assignment is for valuable consideration, and in an 
action for distribution of salvage a defense setting 
up such an assignment is bad.°* 

Subrogation. One who has advanced money to pay 
off a lien for salvage, under an agreement that he 
shall be subrogated to such lien, is entitled to pay- 
ment from the proceeds of the sale of a vessel in 
admiralty in priority to claims based on prior per- 
sonal judgments against the owners.°® 


SUITS FOR SALVAGE”’® 


[By Wiuuiam A. Martin] 


[§ 205] A. Nature and Form of Remedy. Com- 
pensation for salvage services is usually enforced 
by an action in rem, and this action ordinarily af- 
fords the best mode of securing the payment of sal- 
vage claims.°’ The suit in rem may be brought 
against the ship or cargo, or both, where both were 
saved in whole or in part,®*® or the right to salvage 
may be enforced in an action in rem against the 
proceeds of the property where it appears that the 
property saved had been previously seized under 
admiralty process and sold, and the proceeds paid 
into the registry of the court.?® Nevertheless, a suit 

86. Eads v. The H. D. Bacon, 8 F. 
Cas. No. 4,232, Newb. Adm. 274. 


fa] Mere delivery and acceptance 
of note does not necessarily detach 
a lien for salvage. The burden of 
proof is on the party asserting that 
the note was intended to detach the 
lien. Howard Towing Assoc. y. The 


claim 
admiralty). 
92. 


13,578, Newb. Adm. 449 (holding that 
the assignment of a claim for sal- 
vage divests the lien originally exist- 
ing in favor of the salvor, and con- 
fers no right upon the assignee to 
reimbursement in a court of 


The Edward Lee, 8 F. Cas. No. 


in personam lies against one at whose request and for 
whose benefit the salvage services were performed.* 
And although a salvor, whose services were volun- 
tary, can generally recover only by a suit in rem 
against the property saved,? an action in personam 


‘lies for salvage services voluntarily rendered where 


the property has been removed from the jurisdiction 
to defeat the remedy by an action in rem,* where 
the salvaged property has been destroyed without 
the salvor’s fault,* or has been taken by the owner 
‘either on a voluntary surrender for his benefit,> or 


Co., 68 Fed. 932; Tebo v. New York, 
61 Fed. 692; Baxter v. Heilner, 38 
Fed. 668; Spaulding v. Alaska Com- 
mercial Co., 1 Alaska 497, 499. See 
Miller v. Kelly, 17 F. Cas. No. 9,577, 
Abb. Adm. 564 (an action for com- 
pensation for salvage services ren- 
dered to a vessel cannot be maintained 


J. E. Potts, 54 Fed. 539. - 
87. See cases infra. this note. 


{a] Rule applied.—Plaintiff; who 
bought goods from fishermen who 
took them from the unabandoned car- 
£0 of a beached vessel, had no lien for 
salvage which passed to defendant to 
whom ‘he sold them, so as to consti- 
tute consideration for his cheek, there 
being nothing to show that the fisher- 
men took them to preserve them for 
the owner, necessary as a basis for 
Salvage claims, but their sale to plain- 
tiff indicating the contrary, and the 
transaction between plaintiff and de- 
fendant, secret at night, not indicat- 
ing a dealing in a right of salvage, 
but having the earmarks of a dealing 
in goods believed to ‘have been taken 
without right. Nickel v. Fox, 262 
Mass. 170, 159 NE 541. 


[b] Conduct held not tortious.— 
The use by libelants, who had con- 
tracted to remove a cargo of coal from 
a stranded vessel, of a small quantity 
of the coal, not exceeding a ton, for 
trial, with a view to purchasing the 
eargo, if satisfactory, was not such 
embezzlement or fraudulent conduct 
as to, deprive them of their right to a 
lien under the rule in salvage cases. 
In re 450 Tons of bituminous Coal, 
292 Fed. 375 [aff 283 Fed. 678]. 


Negligence or misconduct of salvor 
as affecting right to salvage see su- 
pra §§ 95-106. 


838. The Goulandris, [1927] P. 182. 

89. The Goulandris, supra. 

90. Maritime liens in general see 
Maritime Liens 38 C. J. p 1194. 

91. The M. Vandereook, 24 Fed. 
472. See also the Thomas L. James, 


115 Fed. 566. Contra Sturtevant v. 
The George Nicholaus, 23 F. Cas. No. 


4,292, 3 Ben. 114. 


938. Act (1854) § 182 (17 & 18 Vict. 
C04) 


94. The Rosaria, 2 P. D. 41. 


95. The Dredge No. 1, 137 Fed. 110. 
But see The Louisa, 3 W. Rob. 99, 
166 Reprint 900 (holding that money 
paid by the ship’s agent to salvors, 
in anticipation of an award, will not 
be repaid out of the fund in court to 
those who advance it). 


96. Bail see Admiralty § 164 et 
seq. 

Process and appearance see Admir- 
alty §§ 154-163. 


97. The Sabine, 101 U. S. 384, 390, 
25 L. ed. 982; The Centurion, 5 F. Cas. 
No. 2,554, 1 Ware 490; The Emblem, 
8 F. Cas. No. 4,434, 2 Ware 68. 


“Unless the property saved is de- 
stroyed after having been restored or 
is clandestinely removed from the 
jurisdiction, the salvors require no 
more convenient or effectual remedy 
than the action in rem against the 
property, aS their compensation can- 
not exceed its value.” The Sabine, 
supra. 


Suits against United States see 
United States. 


98. The Sabine, 101 U. S. 384, 25 
L. ed. 982. 

99. The Sabine, supra; Waterbury 
v. Myrick; 29 Casi Now ein, 253, 


Blatchf. & H. 34. 


I. The Sabine, 101 U. S. 384, 25 
Leeds e 982s CrossuiyaWs soy Si hemGaa)) 
86; Maru Nav. Co. v. Societa Com- 
merciale Italiana di Navigation, 271 
Fed. 97 [mod 280 Fed. 334 (certiorari 
den 259 U. S. 584, 42 SCt 586, 66 L. 
ed. 1075)]; Chapman Derrick, etc., 
Co. v. Providence-Washington Ins. 


in personam against the master, un- 
less it was performed for his benefit). 


_‘If the salvor’s services were fur- 
nished upon request of the master or 
Owner, then the salvor may recover 
either in rem or in personam, as upon 
a contract, express or implied.” 
Spaulding v. Alaska Commercial Co., 
supra. 

[a] Nature of request.—The re- 
quest may be implied as well as ex- 
press. Atlantic Refining Co. v. Mer- 
ritt, etc., Derrick, etc., Co., 300 Fed. 
901 [certiorari den 266 U. S. 621, 45 
SCt 100, 69 L. ed. 472]; Tebo v. New 
York, 61 Fed. 692; Baxter v. Heilner, 


38 Fed. 668. 
2. The .Sabine, 101 U.S... 384,225 
L. ed. 982; The Emblem, 8 F. Cas. No. 


4,434, 2 Ware 68; Miller v. Kelly, 17 
B. Cas. No: 9,577, Abb: Adm. 564; 
Spaulding v. Alaska Commercial Co., 
1 Alaska 497. 


3. The Sabine, 101 U.S. 384, 25 L. 
ed. 982. 


4 The Sabine, supra. 


5. Brevoor v. The Fair American, 
4 F. Cas. No. 1,847, 1 Pet. Adm. 87; 
The Emblem, 8 F. Cas. No. 4,434, 2 
Ware 68, 74; Seaman v. Erie R. Co., 
21 F. Cas. No. 12,582, 2 Ben. 128, 132; 
Spaulding v. Alaska Commercial Co., 
1 Alaska 497. 


“Tf the owner wishes to receive his 
goods; before proceedings at law are 
instituted and the salvor delivers 
them to him, a personal libel may be 
maintained for the salvage . . . 
But this is solely on the ground of his 
possession of the property.” The Em- 
blem, supra. “The maritime law, 
while it is careful to secure to salt+ 
vors their compensation, by giving 
them a lien upon the property saved, 


5 For later cases, developments and changes in the law see Annotations, same title and section number., 
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§§ 205-210] 


by legal process, or by force,’ even though for 
these cases an action in personam is not specifically 
provided for by the admiralty rules prescribing the 
mode of procedure to recover salvage compensa- 
tion.s If the services have been performed on re- 
quest, the salvor has a choice of remedies, and may 
proceed in rem against the property saved or the 
proceeds thereof or in personam against the party 
at whose request and for whose benefit the services 
were performed.® But, in the absence of rule of 
court providing otherwise, salvors cannot, in the 
same libel, proceed in rem against a vessel and in 
personam against the consignees of her cargo.?° 
And although a party may under admiralty rules 
have two remedies for salvage services, one in rem 
against the property saved, and one in personam 
against the party liable, yet where he has proceeded 
in rem, lability in personam cannot be considered.'? 
In admiralty, as at common law, a party may pur- 
sue several remedies, but can have only one satisfae- 
tion.1? 


In England it is well settled that salvors have a 
right to sue in personam as well as in rem provided 
some property or some:interest in the property has 
been saved to the person whom it is sought to make 
responsible for the salvage;!* and this is so, although 
there was no request for the services;1* and, a for- 
tiori, an action in personam may be maintained 
against the owners of the vessel for salvage where 
at their request and for their convenience the vessel 
has been given up to them.t® Proceedings in rem 
against a steamship for salvage commenced after 
the ship had been requisitioned by the crown will, on 
its application, be stayed so long as the ship remained 
under requisition in the service of the erown.1® A 
ship so requisitioned is as free from arrest as a 
ship of war would be, and the exemption extends 
does not compel them in all cases to 
proceed against the property to se- 


cure the benefits of the lien. Such a 
rule would cause unnecessary ex- 


166 Reprint 434; 


{a] 
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he Meg Merrilies, 3 Hagg. Adm. 346, 
Dunean vy. 
Shipping, etce., Co., 15 Se. L. Rep. 429. 


Rule applied.—This principle 


[56 C.J.] 109 


as well to claims of salvage as to claims of collision, 
or other claims.” 


[§ 206] B. Right of Action. The right of action 
for salvage has already been considered in connec- 
tion with the discussion of the persons and vessels 
entitled to salvage,!® and of the persons and prop- 
erty liable for salvage.?® 


Member of crew of salving vessel. Seamen who 
authorize the owner of their vessel to make settle- 
ment in their behalf of all claims for salvage cannot, 
after the settlement, collect against the property 
saved, if dissatisfied with the share of the award 
allowed them. by such owner.?° In such case their 
remedy is by libel in admiralty against the owner 
of their own vessel to recover their share of the 
award.?? 

[§ 207] C. Accrual of Cause of Action. One who 
undertakes a salvage service has no right to compen- 
sation until the service is completed, and a libel filed 
before that time is premature.?? 


[§ 208] D. Defenses—1. Agreement for Arbitra- 
tion. A mere agreement to refer matters in dispute 
does not operate as a bar to a salvage suit.?? 


[§ 209] 2. Pendency of Other Actions.?* The 
pendency of a suit for salvage is no bar to a subse- 
quent action by other salvors against the same prop- 
erty to recover salvage for other services performed 
during the same voyage.?°* 

[§ 210] 3. Laches and Limitations. In the ab- 
sence of a statute limiting the time for bringing suit, 
promptness is required in presenting a salvage 
claim;?° and a delay of nearly a year will be con- 
sidered in determining the amount of the award.27 
Furthermore all the parties should come forward 
promptly, that the court may consider and determine 
at one time the merit of the claim of each salvor, 


177; The Olive Mount, 50 Fed. 563; 
The Centurion, 5 F. Cas. No. 2,554, 1 
Ware 490; Roft v. Wass, 20 F. Cas. 
No. 12,000, 2 Sawy. 538 [aff 20 F. Cas. 


Dundee 


pense, and in many cases serious em- 
barrassment to commerce, to avoid 
which the salvor is permitted to sur- 
render the property to its owner, and 
to the extent of its value ho'd him 
personally liable for a proper sal- 
vage compensation for the benefit re- 
ceived.” Seaman v. Erie R. Co., su- 
pra [quot Hudson v. Whitmire, vey 
Fed. 846, 847]. 


6. Hudson v. Whitmire, supra. 


7. Spaulding v. Alaska Commer- 
cial Co., 1 Alaska 497. 


8. The Sabine, 101 U.S. 384, 25 L. 
ed. 982. “The rules in admiralty 
prescribing proceedings in certain 
cases are not to be regarded as re- 
strictive, but only as enumerating the 
more common remedies, leaving such 
other and further proceedings to be 
had by the courts as might be found 
necessary in any case to give effect 
to their jurisdiction.’ Gates v. John- 
son, 10 F. Cas. No. 5,268 [quot Hudson 
v. Whitmire, 77 Fed, 846, 847]. 


9. The Sabine, 101 U. S. 384, 25 
L. ed. 982; The Williams, 29 iF. Cas. 
No. 17,710, Brown Adm. 208; Spauld- 
ing v. ‘Alaska Commercial Co:, 1: Alas- 
ka 497. 


10. The Sabine, 101 U. S. 384, 25 L. 
ed. 982. 

Bt The Admiral Evans, 286 Fed. 
442, 

12. Brevoor v. The Fair American, 
4 F. Cas. No. 1,847, 1 Pet. Adm. 87. 

13. The Port Victor, [1901] P. 243; 
Five Steel Barges, 15 P. D. 142; The 


Hope, 3 C. Rob. 215, 165 Reprint 440; 


applies to the charterers of ships, who 
have received goods put upon their 
hired ships and are liable to replace 
those goods if they are lost and are 
interested in the earnings of freight 
for carrying those goods. The Port 
Victor, [1901] Bi 243. 


14. See cases supra note 14. 


15. The Trelawney, 3 C. Rob. 216 
note, 165 Reprint 441, 4 C. Rob. 233, 
165 Reprint 592. 


16. The Broadmayne, [1916] P. 64. 
17. The Broadmayne, supra. 

18. See supra §§ 42-79. 

19. See supra §§ 80-90. 


20. The Managua, 126 Fed. 208; 
The Olive Mount, 50 Fed. 563; McCon- 
nochin v. Kerr, 15 Fed. 545 [rev on 
other grounds 9 Fed. 50]. 


{a] Receipt for benefit of all sal- 
vors.—The receipt by the owner and 
captain of a vessel of the whole com- 
pensation awarded as salvage would 
necessarily import its receipt for the 
benefit of all other cosalvors inter- 
ested in the same service, and so ex- 
onerate the owners of the vessel, to 
which the service was rendered, from 
any liability to others of the saving 
erew. The Managua, 126 Fed. 208; 
MecConnochin v. Kerr, 15 Fed. 545 [rev 
on other grounds 9 Fed. 50]; Roff v. 
Wass, 20 F. Cas. No. 12,000, 2 Sawy. 
538 [aff 20 F. Cas. No. 11,999, 2 Sawy. 
389]. 


Unauthorized settlement see supra 
§ 61. 
21. McMullin vy. Blackburn, 59 Fed. 


No. iit 999, 2 Sawy. 389]; Studley v. 
Baker, 23 F, Cas. No. 13, 559, 2 Lowell 
205; Waterbury v. Myrick, 29 F. Cas. 
No. 17/2535" Blatcht. & be 84. “Come 
pare The Gloxinia, £3 TD. Ey Ra2eT (en 
action by a master against his ship- 
owner for Salvage awarded to the 
master, which he has authorized the 
shipowner to receive on his behalf, is 
a common-law action for money had 
and received, and should not be 
brought on the admiralty side of the 
county court). Contra opelerake Wis 
The Chatfield, 52 Fed. 495 


[a] Suit in personam by member 
of crew of a salving vessel will lie 
against the master or owner, where 
the entire reward has been paid to 


the latter. Conekin vy. Lockwood, 2321 
Fed, 541. 

22. Boyd v. The Towner, 3 F. Cas. 
No. 1,748a. 

23. La Purisima Concepcion, 13 
Jur. 545. 


Effect of submission to arbitration 
upon right to bring action generally 
see Arbitration and Award § 68. 


24. Libel in rem as bar to suit in 
personam see Admiralty § 233. 


Pendency of proceedings in perso- 
nam as ground for,stay of proceedings 
in rem in admiralty see Actions § 424. 


25. Forbes v.’ The Merrimac, 9 F. 
Cas. No. 4,927, 1 Ben. 68. 


26. McMullin vy. Blackburn, 59 Fed. 
is | 
27. McMullin v. Blackburn, supra. 
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110 [56 C.J.] 
and the value of the whole service.?* Where a stat- 
ute provides that no action shall be maintainable 
for salvage services unless commenced within two 
years from the date of rendition, except that the 
court may extend the time to such extent and on 
such conditions as it may think fit, and plaintiff’s 
action is commenced after the statutory period with- 
out first asking the court to extend the time for 
bringing it, defendant, by entering an appearance, 
does not waive the right to raise the defense that the 
action was barred by the statute, and there being 
no special circumstances which would justify the 
court in exercising the discretion given it by the 
statute, the action must be dismissed.*® A statute 
which provides that a suit to recover for rendering 
assistance in salvage services shall not be maintain- 
able if brought later than two years from the date 
when the assistance or salvage was rendered, but 
which further provides that nothing in the act shall 
be applied to ships of war or to government ships 
appropriated exclusively to the publie services, does 
not apply to a suit brought in the court of claims to 
recover for salvage services rendered a vessel op- 
erating in the public service by the United States 
navy department under a requisition charter, bare- 
boat form.?® The statute, however, applies to an 
action against a vessel not operated by the United 
States for remuneration for rendering assistance in 
salvage services in saving human life, a cause of ac- 
tion unknown to the common law created by another 
section of the same act; and unless suit is brought 
within the time prescribed, the right of action is 
Tost.** 

[§ 211] 4. Counterclaim and Cross Suit. Inde- 
pendent claims cannot be set up by way of counter- 
claim in a salvage suit.°? And a reconventional de- 
mand in the nature of a cross libel, claiming com- 
pensation for injuries to the salved vessel inflicted 
by the salvor, which were the result of unavoidable 
accident, will be dismissed.?# 


28. McMullin v. Blackburn, supra; 


32. The Sybil, 4 Wheat. (U. 8.) 


[§ 212] E. Injunction. A party who alleges that 
he has a lien on a fund for salvage services, and that 
the fund is in danger of being lost, on account of the 
irresponsibility of the parties having possession of 
it, and also seeks an equitable distribution of it 
among the parties, all performing, to a greater or 
less extent, salvage services, is entitled to an injune- 
tion to restrain any interference therewith by other 
parties claiming a lien and possession thereof, and 
that the fund be brought into court to abide the 
final order thereof, on the settlement of the equities 
of the respective claimants.** 


[§ 213] F. Consolidation of Causes.*° It is the 
recognized practice of courts of admiralty to en- 
courage and enforce consolidation of salvage caus- 
es.26 Consolidation is ordered for considerations of, 
convenience and economy,?? to save costs.*% And 
while the application for consolidation is usually 
made by defendants, it may also be made on behalf 
of plaintiffs.?® It has been the universal practice to 
consolidate salvage actions where the decision of 
each action depends on precisely the same facts,*° 
but the practice is not limited to cases where the 
rights of the various claimants depend on the sanse 
facts, or arise out of services of the same descrip- 
tion.41. The court has gone further, consolidating 
actions where there are several sets of salvors not 
rendering precisely the same services.*2 Formerly 
the court would not insist on consolidation when it 
was objected to by one or the other of the parties;** 
but by the modern practice, such suits will be con- 
solidated wherever it appears to be convenient to 
do so, without regard to the consent of the parties,** 
provided it ean be done without injustice to the 
different claimants.*® Although actions are consoli- 
dated, parties who have separate interests,*® or in- 
terests adverse to each other,*? may appear at the 
hearing of the consolidated causes by separate coun- 
sel; but separate representation at the expense of 
defendants is not a matter of right, and it is not, 


determined in one proceeding.’ The 


Wood v. The Wellington, 54 Fed. 901. 


[a] Where claim of salvage has 
been settled (1) and the moneys dis- 
tributed among the owners, captain, 
and crew, and a release under seal ex- 
ecuted by the seamen for their vari- 
ous shares, a libel filed four years 
afterward by some of the crew to ob- 
tain a larger sum will not be sus- 
tained, in the absence of any actual 
or constructive fraud, or any grossly 
wrong or unfair distribution. *Mark- 
ham v. Simpson, 22 Fed. 743. (2) But 
when the crew of a salving vessel, 
who have sued her owners for their 
share of the salvage, did not know 
the amount of salvage that had been 
received by the owners until just be- 
fore the bringing of their suit, delay 
in bringing the suit could not be set 
up as a defense. Sonderburg vy. Ocean 
Tow-Boat Co., 22 F. Cas. No. 13,175, 
3 Woods 146. (3) Furthermore, a 
libel in personam brought by salvors 
to recover their share of salvage 
against another salvor who, two years 
before, had received and still held the 
money belonging to libelants, coulda 
not be defended against on the ground 
that the claim was stale. Sonderburg 
vy. Ocean Tow-Boat Co., supra. 


29.. The Llandovery Castle, [1920] 
Ply. ; 
60.. Prince Line, Ltd. v. U..S:, 61 


Ct. , Cl. 632. 


Sle lh re), St. 
53 


3 Joseph-Chicago SS. 
Co., 262’ Fed: Bets 


98, 4 L. ed, 522. 


Sai The Sa Wa. Downs) 2oubwioas. 
No. 13,411, Newb. Adm. 458. See 
Southwestern Transp. Co. y. Pitts- 


p 

burg Coal Co., 42 Fed. 920 (in a suit 
for salvage by the crew and owners 
of a tug for saving a fleet of coal 
barges, a counterclaim for wrongfully 
mooring the tug to the outer barge, 
whereby the accident occurred, is not 
the subject of a cross libel, under an 
admiralty rule providing that a claim 
arising out of the same cause of ac- 
tion for which the original libel was 
filed may be set up by a cross libel). 


34. Lewis vy. Dodge, 17 HowPr (N. 
Vieyng2o. 
35. Consolidation of claims in ad- 


salty generally see Admiralty § 


36. The Eliza Lines, 61 Fed. 308; 
The Sarah E. Kennedy, 25 Fed. 672; 
The Charles Henry, 5 F. Cas. No. 2,- 
617, 1 Ben. 8; The Mississippi, 17 F. 
Cassi No... 9,;651: The Creteforest, 
[1920] P. 111; The Maréchal Suchet, 
[1896] P. 238; The EHliton, 
ey The Melpomene, L. R. 4 A. & BE. 
yee The Strathgarry, [1895] P. 264, 

“Whenever the matters at issue in 
two or more actions arise out of serv- 
ices rendered to the same ship in re- 
lation to the same peril, it is ordi- 
narily convenient to have the matter 


[1891] P.} 


Strathgarry, supra. 


38. The Creteforest, [1920] P. 11 
116; The Melpomene, L. R. 4 A. 
EH. e129) 130. 


“It [consolidation] ‘thas for its ef- 
fect to secure the defendants from 
the payment of the larger costs that 
might be incurred if both suits were 
prosecuted to settlement.’ The Mel- 
pomene, supra. “The power of con- 
solidating actions is most beneficial. 
But for this power the owners of a 
ship would often be vexed by a host 
of different actions arising out of one 
matter.” The Creteforest, supra. 


39. The Melpomene, L. R. 4 A. & 
BE. 129. : 


40. The Creteforest, [1920] P. 111. 


41. The Strathegarry, [1895] P. 264; 
The Jacob Landstrom, [1878].4 P. D. 
191; The Melpomene, L. R. 4 A. & E. 
129; The William Hutt, Lush. 25, 167 
Reprint 13. 


42. The Creteforest, [1920] P. 111 
The Jacob Landstrom, 4 P. D. 191; 
The William Hutt, Lush. 25, 167 Re- 
print 138. 


ik 
& 


’ 


y Fe The Jacob Landstrom, 4 P. D. 
os 
44. The Strathgarry, [1895] P. 264. 
45. The Strathgarry, supra. 
46. The Strathgarry, supra. 
47. The Scout, L. R. 3 A. & BE. 512. 


For later cases, developments and changes in the law see Annotations, ‘same title and section number, 
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and ought not to be, allowed unless there is some 
good and sufficient reason why the several plaintiffs 
in the consolidated actions cannot be properly rep- 
resented jointly.*® If, as against defendants, the in- 
terests of plaintiffs are identical, or substantially 
identical, there is no reason why plaintiffs cannot be 
properly represented jointly.*® 


A salvor who saves lives in addition to other serv- 
ices rendered by him in connection with the other 
salvors is not bound to consolidate, where the salvors 
cannot agree as to the conduct of the cause.°° 


Separate proceedings against ship and cargo. 
Where by one series of operations the cargo is salved, 
and by another the ship, it is proper for the salvors 
to bring separate proceedings against ship and ear- 
go.> 

[§ 214] G. Jurisdiction®’—1. In General. While 
a few cases exist in the books of suits for salvage in 
eourts of common law,°** it is well recognized that 
common-law courts do not have jurisdiction of sal- 
vage cases, but that they belong by long custom to 
courts of admiralty, which, from their extraordinary 
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processes, are the only proper tribunals,°* and the 
court’s jurisdiction of the action, if one for salvage, 
is not ousted by the fact that the services were ren- 
dered under contract, if notwithstanding this fact 
the services rendered were salvage services®® within 


rules elsewhere considered.®® 


Services rendered from land. Admiralty jurisdic- 
tion extends to a salvage suit by a city fire depart- 
ment for services rendered from the land to a burn- 
ing vessel brought to the city’s wharves.®7 


Salvage on public navigable rivers and Great 
Lakes. Salvage being a branch of admiralty juris- 
diction, admiralty courts have jurisdiction over cases 
of salvage on the public navigable rivers of the 
United States,58 and the Great Lakes.®? 


Actions for distribution of salvage. Courts of 
admiralty have jurisdiction of an action by one or 
more cosalvors against another for a proportionate 
share of the salvage reward where the latter has re- 
ceived the whole reward.®® Such an action, it is 
said, is to all intents and purposes a “salvage suit,’”’®* 
and is so denominated by good pleaders.®? 


48. The Creteforest, [1920] P. 111. 
49. The Creteforest, supra. 
50. The Morocco, 1 Aspin. 46. 
51. International Nav. Co. v. The 


St. Paul, 86 Fed. 340, 30 CCA 70. 


52. Actions for services other than 
salvage services see Work and Labor. 


Admiralty jurisdiction: 
Generally see Admiralty §§ 16-128. 
As dependent on locality where serv- 
ae performed see Admiralty §§ 32- 


Equity jurisdiction over salvage con- 
tract see Admiralty § 92 note 26 
[b]. 

Over maritime contracts generally 
see Admiralty §§ 66-9i. 

Suits between citizens and foreigners 
see Admiralty § 54. 

Suits between foreigners see Admiral- 
ty § 47. 

ey terhes extent see Admiralty §§ 
36-3 
Claims against United States: 


Court of claims see Federal Courts § 
376 note 71 [c] (16). 


‘District court see Federal Courts § 348 


note 17 [b]. 


53. Peck v. Randall, 
Y.) 165; Newman v. Walters, 
P. 612, 127 Reprint 330. 


54. Houseman v. The North Caro- 
lina, 15 Pet. (U. S.) 40, 10 L. ed. 653; 
The Gulfport, 243 Fed. 676 [aff 250 
Fed. 577, 162 CCA 593 (certiorari den 
248 U. S. 560, 39 SCt 6, 63 L. ed. 421)]; 
Neel v. Iron City Sand Co., 149 Fed. 
980, 79 CCA 490; Standard Mar. Ins. 
Co. v. Nome Beach Lighterage, etc., 
Co., 133 Fed. 636, 67 CCA 602, 1 LRA 
NS 1095; Brevoor v. The Fair Ameri- 
can, 4 F. Cas. No, 1,847, 1 Pet. Adm. 
Sis Tne Centurion, 5 F. Cas. No. 2,- 
554, 1 Ware 490; Gates v. Johnson, 
10 F. Cas. No. 5,268,‘Brunn. Col. Cas. 
633; The John Gilpin, 13 F. Cas. No. 
7,345, Olcott 77; Williams v.. The 
Jenny DHind,, 29. 8. Cas. No. 17,723, 
Newb. Adm. 443; Anthanissen v. Dart, 
94 Ga. 543, 20 SE 124; Sturgis v. Law, 
BaIN fie. Super. 451; Boyd v. The Fal- 
con, 1 Handy 362, 12 Oh; Deex’ (Re- 
print) 185. 


[a] Contracts for salvage.—Com- 
mon-law courts have no jurisdiction 
over marine contracts of salvage. 
Merritt, etc., Derrick, etc., Co. v. Tice, 
77 App. Div. 326, 79 NYS 120. 


[b] Jurisdiction of territorial 
courts.—Although jurisdiction in sal- 
vage cases can be exercised in the 
states in the federal courts only, the 
same limitation does not extend to 


1 Johns. (N. 
Beat Axe 


the territories, and the _ territorial 
legislature has the right to create a 
court with jurisdiction of such cases. 
American Ins. Co. v. Three Hundred 
and Fifty-Six Bales of Cotton, 1 Pet. 
CURTIS: e514, “Tt? eds (242: 


[c] Amount in controversy.—(1) 
St. 17 & 18 Vict. c 104; 25 & 26 Vict. 
c 63 § 49, being read together, enact, 
that all disputes as to the amount of 
salvage, where either the sum claimed 
does not exceed £200, or the value of 
the property saved does not exceed 


£1,000, shall be referred to the arbi-' 


tration of two justices or a county 
court judge, and thereby in those 
cases exclude the jurisdiction of the 
court of admiralty (Beadnell v. Bee- 
Son} Ls Re 13'HQI0B. 43950) The Kate, 
Brown. & Il. 218, 167 Reprint 343; The 
Louisa, Brown. & L. 59, 167 Reprint 
297; The William and John, Brown. 
& L. 49, 167 Reprint. 292; The Leda, 
Swab. 40, 166 Reprint 1007), (2) ex- 
cept where the services are rendered 
within the boundaries of the Cinque 
Ports, in which case the court of ad- 
miralty retains its concurrent juris- 
diction with the court of admiralty of 
the Cinque Ports, unaffected by the 
above sections (The Jeune Paul, L. 
R, de Ay & H..336). (3), Jurisdiction 
in such eases is, however, restored to 
the court of admiralty by St. 31 & 
82 Vict. c 71 (The Empress, L. R. 3 
A. & E. 502; The Herman Wedel, 39 
L. J. Adm. 30), (4) and under this 
statute, a county court, having ad- 
miralty jurisdiction, has jurisdiction 
to entertain a suit of distribution of 
salvage where the amount which the 
court is asked to apportion does not 
exceed £300, notwithstanding the val- 
ue of the property saved exceeds 
£1,000 (The-Glannibanta, 2 P. D. 45 
(holding further that the admiralty 
jurisdiction of the county courts ex- 
tends to the distribution of salvage, 
although there has been no original 
claim in the county court for sal- 
vagel). (5) By ‘the sum claimed” 
is meant the sum claimed by the sal- 
vors before the dispute is referred. 
The William and John, Brown. & L. 
49, 167 Reprint 292. (6) The words 
“disputes as to the amount of sal- 
vage”’ extend to cases where an agree- 
ment stipulating for a fixed amount 
has been made. Beadnell v. Beeson, 
L, R. 3 Q. B. 439; The William and 
John, Brown. & L. 49, 167 Reprint 292. 
(7) The words in 25 & 26 Vict. c 63 § 
49, determining the jurisdiction of the 
court of admiralty by the value of 
the property saved, mean the value 
of the property when first broug‘ht in- 
to safety by the salvors, and not its 


value at any subsequent per iod. The 
Stella, Iu..R. 1 JA. & He 340: 5 


55. Leathem v. The Roanoke, 50 
Bed. 574; The A. D. Patchin, 1 NS 
Cas. No. 87, 1 Blatchf. 414; The 


Louisa Jane, 15°. Cas. No. 3.532, 2 
Lowell 295. 


56. See supra § 8. 

57. The Huntsville, 12 F. Cas. No. 
6,916. 

58. Maltby v. Steam Derrick Boat, 
16 EF. Cas. No. 9,000, 3 Hughes 477; 
Seven Coal Barges, 21+ BE. 4@as! No. 
12,677, 2 Biss. 297. 

59. Western Transp. Co. v. The 
Great Western, 29 F. Cas. No. 17,443. 

60. McMullin v. Blackburn, 59 
Fed. 177; McConnochie v. Kerr, 9 
Fed. 50; The Centurion, 5 F. Cas. 


No. 2,554, 1 Ware 490; Roff v. Wass, 
20 F. Cas. No. 12,000, 2 Sawy. 538 
[aff 20 EF. Cas. No. rake 999, 2 Sawy. 


389]; Studley v. Baker, 23 F. Cas. 
No. 13,559, 2 Lowell 205, 209; Wa- 
terbury v. Myrick, 29 F. Cas. No. 


17,253, Blatchf. & H. 34 (dictum). 


“That a court of admiralty has 
such jurisdiction, I cannot entertain 
the slightest ‘doubt. The liability of 
the defendants does not rest on a 
promise, express or implied, so much 
as the duty of the owners to pay . 
the men their wages, and whatever 
else is due them by virtue of their 
employment in the vessel and of the 
incidents of the voyage. The amount 
is not liquidated, and can be con- 
veniently ascertained only by a court 
of admiralty, which distributes sal- 
vage according to its own views of 
propriety and justice. The money, 
in this case, was taken by the de- 
fendants upon a’ trust which may 
sometimes be enforceable at law or 
in equity, and always in admiralty.” 
Studley v. Baker, supra [quot Mc- 
Mullin v. Blackburn, 59 Fed. 177, 
1791: 

61. McMullin v. Blackburn, supra; 
The Centurion, 5 F. Cas. No. 2,554, 
1 Ware 490; Studley v.’ Baker, 23 
FEF. Cas. No. 13,559, 2 Lowell 205. 


“Actions involving considerations 
of salvage services are peculiarly 
within the province of the admiralty 
courts, and such a jurisdiction nec- 
essarily includes proceedings for the 
distribution of the salvage award.” 


MeMullin v. Blackburn, 59 Fed. 177, 
UST 
62. Studley v. Baker, 23 F. Cas. 


No. 13,559, 2 Eiowell 205. 
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Actions on bond for salvage. Where salved prop- 
erty is delivered by the salvors to the owners, on 
their promise to execute a bond for salvage when 
requested, and such a bond is afterward given, and 
dated back to a day before the delivery of the prop- 
erty, a court of admiralty has jurisdiction to enter- 
tain a libel in personam on the bond.°* 


An agreement of consortship between the mas- 
ters of two vessels engaged in the business known 
by the name of wrecking is a contract capable of 
being enforced, in an admiralty court, against prop- 
erty or proceeds in the custody of the court.** 


[§ 215] 2. Property in Custody of State Court.°° 
If property on which a claim for salvage is attempted 
to be enforced is either actually or constructively in 
the custody of a state court, a federal court has no 
jurisdiction of the libel;°° but if the custody of the 
state court is only a fietion, it will not be allowed to 
prevent the exercise of the jurisdiction of the fed- 
eral court.®7 — 

[§ 216] H. Parties. In cases of salvage, the 
proper course is to make all the cosalvors parties to 
the original libel; otherwise the court cannot do 
full justice to all concerned.** Nevertheless the 
nonjoinder of the crew of the salvor vessel in a suit 
by the owner is no impediment to the maintenance of 
such suit.°° The owner of a vessel® or the master’! 


63. De Leon v. Leitch, 65 Fed. 


must 


64. Andrews v. Wall, 3 How. (U. 


S.) 568, 11 L. ed. 729 


65. Conflicting jurisdiction of 
state and federal courts generally see 


[ce] 
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articles, and make a joint agreement 
1002. for a specified sum per 


3605) L2 ‘Oh. Dec. (Reprint) 185. 
Effect of 


[§§ 214-217 


may maintain a suit for salvage services rendered in 
his own name on behalf of himself and all other per- 
sons interested in the salvage recovery; and even 
if libelant does not in terms sue on behalf of the 
crew, it is understood that the court will intervene 
in behalf of those wards of the admiralty who may 
appear separately like any other person, pro inter- 
esse suo.72 All persons who have an interest in the 
property, although liable only in proportion to their 
respective interests, may be properly joined as de- 
fendants,7*.and a ship owner when sued for salvage 
may properly implead a third party whose negli- 
gence necessitated the salvage services.** 


Intervention by omitted parties. If any parties 
are omitted, and the property is in the custody of 
the court, under process, they can bring forward 
their claims by suitable allegations, and make them- 
selves parties, without filing new libels.*° No per- 
son can make himself a party claimant to a proceed- 
ing in rem for salvage unless he has an mterest in 
the property itself in a legal and technical sense; it 
is not sufficient that he may have an interest in the 
controversy.*® 

[§ 217] I. Pleading*’—1. Libel. Libels for sal- 
vage should state the subject matter in articles, with 
certainty and precision, and with averments admit- 
ting of distinct answers.’® It is proper, although 


361; Urrutia v. Pasig Steamer, etc. 
article, all |Co., 15 Philippine 521. 
in. an action therefor. 71. Holmes v. New York, 30 F. 
1 Handy (Oh.) | (2a) 366, 368. See also as sustain- 
ing this view. The Blackwall, 10 
concealment of| Wall. (U. 8S.) 1, 19 L. ed. 870. 


Courts § 646. 


66. Scott v. Seventy-Five Tons of 
Pig-Iron, 23 Fed. 197. 


[a] Possession of claimants.— 
The fact that the property was in 
claimants’ possession. would not pre- 
vent its being in the custody of the 
law, and if it was in their hands 
awaiting the decision of the state 
court, and in readiness, on its judg- 
ment of return, to be delivered to 
defendants in the replevin suit, it 
would have been incumbent on libel- 
ant to wait until such an order had 
been made and the litigation was at 
an end. Scott v. Seventy-Five Tons 
of Pig-Iron, 23 Fed. 197. 

67. Scott v. Seventy-Five Tons of 
Pig-Iron, supra. 

[a] As for instance, where the 
purpose and effect of a replevin suit 
brought for the property salved was 
to remove it from the custody of any 
court: and to prevent it to be sub- 
ject to any order. Scott v. Seventy- 
Five Tons of Pig-Iron, 23 Fed. 197. 


68. Lewis v. Lot of Whalebone, 51 
Fed. 916; The Boston, 3 F. Cas. No. 
1,673, ¥ Sumn. 328; The Henry 


Ewbank, 11 F. Cas. No. 6,376, 1 Sumn. 
400; Hessian v. The Edward Howard, 
12 F. Cas. No. 6,436, Newb. Adm. 522, 
523; The Maréchal Suchet, [1896] P. 
233. 

“Another and most important rea- 
son for the strict enforcement of 
this rule, is to be found in the ne- 
cessity of avoiding a multiplicity of 
suits.” Hessian v. The Edward 
Howard, supra. 

[a] Men employed by libelant to 
render salvage services should join 
in the suit, or make claim to the 
proceeds, if any, in the registry of 
the court. The R. D. Bibber, 33 Fed. 
55. 

[b] Salvors working under joint 
agreement.— Where a number of sal- 
vors are engaged in saving wrecked 


names of cosalvors.—Where a few of 
the salvors present themselves in 
court; concealing from the court the 
names of others. who equally partici- 
pated in the salvage services, the 
court will feel pound. to dismiss their 
libel. Hessian v. The Edward 
Howard, 12 F. Cas. No. 6,436, Newb. 
Adm, 522. 


[d] Waiver of objection.—An ob- 
jection that other persons should join 
in a suit for salvage is in the nature 
of a plea in abatement, and, if good 
at all, is waived unless taken by an- 
swer or exception in the court of 
original jurisdiction. The Camanche, 
8) Wall. “(ULWS:) 448) 476, ° 119 Tn. ed 
397; The Flottbek, 118 Fed. 954, 55 
CCA 448; Staten Island, ete, Ferry 
Co. Vv. The Phomas Hunt, 2208.) Cas. 
No. 13,326. 

(U. 


69. The Camanche, 8 Wall. 
ee 448, 474, 19 L. ed. 397; Castner 
U. Sie 5 F, (2d) 214; The A. D. 
Patchin, Tok Gas NO: Bid 1 Blatehf. 
414 [aft 9 F. Cas: No. 5,170]; Urrutia 
vy. Pasig Steamer, etc., Co., 15 Phil- 
ippine 521. 


“All persons interested may appear, 
on the return of the monition, and 
become parties to the suit, or, by 
some proper proceeding, have their 
rights adjudicated.” The Camanche, 
supra. 


[a] Necessity of notice to crew.— 
Where the crew have not received 
the usual notice by publication to 
come in and make claim on the ves- 
sel attached, or on the fund in court, 
it is incumbent on libelant, when not 
acting in the interest of such crew, 
to bring them in, or have them duly 
notified to come in, for the purpose 
of making the apportionment. The 
Leipsic, 5 Fed. 108; Brooks v. The 
Adirondack, 2 Fed. 872. 

10s) (CAaStnher SV7mUi 9. enom enon 
214; The Flottbek, 118 Fed. 954, 52 
CCA 448; Inter-Island Steam Nav. 
Co. v. Chiusa+Maru, 3 Hawaii Hed. 


“Where owner or master and crew 
are all entitled to salvage, it must 
be quite immaterial whether a rep- 
resentative suit is brought by the 
owner or by the master.’ Holmes 
v. New York, supra. 

Bs, ae: Castner) v. U. S., 


73. Cloon v. City Ins. Co., 1 Handy 
(OhDlS27 122Ohs Dee? (Reprint) 12. 


“Every consideration both of au- 
thority and principle points to the 
convenience, and indeed the justice, 
of the. owners of ship, freight, and 
cargo being all before the court when 
the amount of salvage is to be de- 
et es The Hilton, [1891] P. 265, 


74 Olsen Water, etc., Co. v. U. S., 
21 F. (2d) 304. 


75. The Henry Ewbank, 11 F. Cas. 
No. 6,376, 1 Sumn. 400. 


76.0 che BOSlLOn. oust eeCasE 
6:73; 1 Sumn. 328; 


{a] Thus in a libel in rem against 
a vessel or cargo for salvage, the 
underwriters, not having accepted an 
abandonment, are not proper parties. 


5 F. (2d) 


No. 


The Boston, 3) .H ‘Cassie Now i) 673,00 
Sumn. 328. 
77. Libels in admiralty generally 


see Admiralty §§ 184-192. 


78: the! SBOStOn otek easy 
1,673, 1 Sumn. 328. 


[a] Ownership of salvor. vessel.— 
In a suit for salvage, libelant must 
allege specifically, and in a distinct 
article, who are the owners of the 
vessel alleged to have rendered the 
service in question. Ownership is 
in a suit of this character, a material 
fact, and may become of essential im- 
portance to the respondent. The 
Cherokee, 30 Fed. 640. 


[b] Specific expenses.—When in a 
salvage cause the petition states ex- 
penses to have been incurred in ren- 
dering the services without stating 


No. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 217-220] 


perhaps not indispensable, to allege a distinct claim 
for salvage.’® The character of the claim set forth 
in the libel must be determined by the general scope 
of the several allegations of which it is eomposed.®? 


Amount of recovery. The amount for which ac- 
tion was entered is not necessarily the limit of the 
compensation which may be allowed.*! 


[§ 218] 2. Answer. The answer should meet each 
material allegation of the libel with an admission, 
a denial, or a defense, in order that the court may 
arrive at a distinct knowledge of the real points of 
eontroversy.°? If respondent wishes to avail him- 
self of any particular matter of defense, he should 
present it with proper averments®* and should set 
out clearly and explicitly the facts relied on;8* oth- 
erwise it is waived.®® It has been held, however, 
that, where parties under a towage contract bring 
an action in which they assert that towage service 
was altered into salvage, it is not necessary for de- 
fendant specifically to plead negligence in order to 
prove it for the purpose of defeating the claim for 
salvage,*® since claimants must prove their own case 
and for that purpose must show that, the ship being 
in danger from no fault of theirs, they performed 
services not covered by the towage contract, and did 
all they could to prevent the danger.$7 An agree- 
ment that salvage services should be gratuitous may 
be pleaded as a full defense,** but it may not be 


SALVAGE 


[56 C.J.] 113 


pleaded in mitigation.£® If defendant desires to 
raise a new issue, in addition to those issues raised 
by the answer as filed, it should be done either by 
amendment to the answer or by a proper plea;°° 
and amendments irrelevant to the issues will not be 


permitted.®? 


Amount paid for salvage by ship owner. Where, 
in an action for salvage against a ship, freight, and 
cargo, a ship owner, after institution of the action, 
settled the claim against him with plaintiffs’ ac- 
ceptance, they might then plead the fact that they 
had so settled with the ship owner, but were not enti- 


_tled to plead the amount so accepted by them.°? 


Amount awarded other salvors in another court. 
For the purpose of informing the court of the value 
of the property against which it would have to make 
its award, defendant may be allowed to plead the 
amount of an award made to other salvors in an- 
other court in respect of the same property.°? 

[§ 219] 3. Supplementary Libel and Answer. A 
supplementary libel alleging new matter, and an 
answer thereto, may be filed after appeal at the dis- 
cretion of the court.®* 

[§ 220] 4. Issues, Proof, and Variance. As shown 
in another title, while there must be a substantial 
agreement between the pleadings and proof, there 
are in admiralty no technical rules of variance and 
departure in pleadings like those of common law 


their amount and the answer admits 84. See cases infra this note; and;Sum named under an agreement made 

ae the a am ae petitten, supra note 83. pris to the rendering of the services 
e court of admiralty will not allow ; _ | without payment into court is a bad 

eh eer to be eae Ry plaintiff to mae Montero ae She plea. The Nasmyth, 10 P. D. 41.. 

show e amount o 5 ses. : 

If specific amounts are Aalmnsdlenes defense of misconduct on the part) 85. The Camanche, 8 Wall. (U. S.) 

p : Y]of libelants, which forfeited their] 448 19 L. ed. 397 

must be pleaded so as to give de- right to recover salvage, he must ’ Spec. © 

A Aes the dep tal Lie oF SoS specially allege the facts constituting |__86. The Maréchal Suchet, [1911] 

or denying em. AS SIUING eK EY such misconduct (The Alexander, 105 |P. 1; The Minnehaha, Lush. 335, 167 


Aspin. 198. 


[ec] England; supreme court rules 
of 1883.—Where a_ statement of 
claim in a salvage action was drawn 
in Sup. Ct. Rules (1883) Appendix C 
Form No. 6, on motion by defendants 
under order XIX rule 7, for a further 
and better statement of claim or 
particulars, it was held that plain- 
tiffs must deliver a fuller statement 
of claim, and that in salvage actions 
a fuller form than that given in Ap- 
pendix C Form No. 6 should general- 
ly be followed. The Isis, 8 P. D. 227. 


79. The Adeline, 9 Cranch (U. S.) 
244, 3 L. ed. 719. 

80. Adams v. The Island City, 1 
F. Cas. No. 55, 1 Cliff. 210. 

[a] Rule applied.—The mere fact 
that a libelant alleges his claim to 
be “in a cause of contract civil and 
maritime, and for extra services ren- 
dered” to the vessel libeled and her 
crew, will not prevent such claim 
from being regarded as one for sal- 
vage, if it appears, from the general 
scope of the several allegations of 
which the libel is composed, that such 
is in reality the character of the 
elaim. . Adams v. The Island City, 1 
ny @aseNo: 55; 1°Cliit) 210: 


81. The Jonge Bastiaan, 5 C. Rob. 
323, 165 Reprint 791. 

82. The Boston, 3 F. Cas. No. 1,678, 
1 Sumn. 328. 

83. The Excelsior, 123 'U. S. 40, 8 
SCt 33, 31 L. ed. 75; The Camanche, 


Si wWealle) (Us “S.). 448, 119) Le (ed. 397-5 
The Shreveport, 42 F. (2d) 524; The 
Lowther Castle, 195 Fed. 604: The 


Apache, 124 Fed. 905; The Alexan- 
der, 104 Fed, 904; The Independence, 
13 &. Cas. No. 7,014, 2 Curt. 350; The 
Minnehaha, Lush. 335, 167 Reprint 
149, 15 Moore P. C. 133, 15 Reprint 
444, 


[56 C. J.—8] 


Fed. 904; The Minnehaha, Lush. 335, 
167 Reprint 149, 15 Moore P. C. 133, 
15 Reprint 444), (2) with due cer- 
tainty. of time, place, and circum- 
stances (The Alexander, supra). (3) 
Thus, if defendants mean to charge 
claimants with purposely having 
brought the ship in danger, such de- 
fense must be specifically pleaded in 
the answer. The Minnehaha, supra. 
(4) Where, in a cause of salvage 
against a derelict ship rival, salvors 
institute separate causes and_ file 
separate petitions, alleging miscon- 
duct against one another, the court 
of admiralty will not allow defend- 
ants, in their answer to the petition 
of one set of salvors, to plead that 
in the petition of the other set there 
are allegations of misconduct, and 
that they, for the purpose of the 
cause, and not otherwise, adopt those 
allegations; they must either make 
the allegations of misconduct as 
their own statements, or omit them. 
The Kathleen, L. R. 4 A. & E. 269. 


{[b] Agreement displacing claim 
for salvage.—(1) If an agreement for 
a fixed sum payable in any event is 
relied on to displace the claim for 
salvage, it must be set up in the an- 
swer (The Camanche, 8 Wall. (U. S.) 
448, 19 L. ed. 397; The Shreveport, 
42 BF. (2d) 524;' The Lowther Castle, 
195 Fed. 604; The Apache, 124 Fed. 
905), (2) and there must be payment, 
or tender of payment, of the amount 
agreed to be paid for the services 
rendered (The Camanche, supra; The 
Shreveport, supra). (3) If,a compro- 
mise is alleged as a defense to a suit 
for salvage, a plea of tender with- 
out payment into court of the amount 
agreed on is bad. Evans v. The 
Charles, 8 F. Cas. No. 4,556, Newb. 
Adm. 329. (4) Ina salvage action the 
mere offer by defendants to pay a 


Reprint 149, 15 Moore P. C. 133, 15 
Reprint 444. 


87. The Minnehaha, supra. 


88. Commercial Pac. Cable Co. v. 
The Manchuria, 3 Hawaii 143, 146. 


89. Commercial Pace. Cable Co. v. 
The Manchuria, supra. 


“If such alleged understanding is 
pleaded in bar of a suit, it raises a 
definite issue under which the case 
may be disposed of or go to trial on 
the other allegations of the answer, 
accordingly as the plea should be 
sustained or not; but as a plea in 
mitigation, if the allegation should 
be fully proved, what guide would it 
furnish to the court in its attempt 
to weigh the amount of mitigation 
which such an understanding might 
justify? I can find no answer to this 
question,” Commercial Pac. Cable 
Co. v. The Manchuria, supra. 


90. The Alexander, 104 Fed. 904. 


ne eae The Fielden, 11 Wkly. Rep. 


92. The Due Checchi, L. R. 4 A. 
& HE. 35 note (‘‘This court cannot be 
governed by what an arbitrator may 
choose to award, or by what other 
persons may think proper remunera- ° 
tion for salvage services. There may 
be a great many reasons why: a dif- 
ferent award should be made in this 
court, as different views may be tak- 
en of the facts. A new issue is 
raised by this article, and if it is al- 
lowed, it will compel the defendants 
to attempt to show why such a sum 
was agreed upon’’), 


weer The Antilope, L. R. 4 A. & E. 


94. The Boston, 
1,673, 1 Sumn. 328. 


3 she (Cas) oNo: 
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which will defeat a suit where substantial justice 
ean be done;°® and it seems to be the common prac- 
tice in admiralty, in suits brought specifically to re- 
cover on salvage contracts in which the facts are all 
brought. out by the court on setting aside the con- 
tract for cause, to proceed at once without amend- 
ment of the pleadings to award compensation for 
services actually rendered;°* and where a libel to 
recover for salvage services set out a full history of 
such services, including a contract for compensation 
made after the services had commenced, and prayed 
for the sum named in the contract, to which libel no 
exceptions were filed, but the answer expressly put 
in issue the validity of the contract, under the liberal 
rules of pleading in admiralty, it is competent for 
the court, on finding the contract to be valid, to treat 
the suit as one based thereon, and to decree compen- 
sation to libelants in accordance with its terms.** 
So, where a libel states a ease of salvage, the fact 
that it bears the indorsement “Libel for Repairs” 
does not prohibit a court of admiraity from decree- 
ing what equity requires from the allegations of the 
libel.°8 On the other hand, where the libe] makes 
no claim for salvage compensation, but only for ex- 
traordinary services made at great risk to the vessel 
rendering the assistance, evidence which would have 
tended to support a claim for salvage compensation, 
had allegations therefor been made, cannot be con- 
sidered for the purpose of awarding compensation 
as for salvage.°* The question of assumption of lia- 
bility by claimant of the cargo on the giving of a 
stipulation for value or bond cannot be litigated in a 
suit for salvage of the vessel,! but must be litigated 
between the owners of the cargo and claimant, as 
the right of libelant to recover against the vessel, 
cargo, and freight cannot be affected by any actions 
of claimant and owners of the cargo.” 


[§ 221] J. Tender.* <A tender in a salvage suit 
is an admission that salvage services were rendered. 
In a consolidated salvage action, where there is more 
than one set of plaintiffs claiming remuneration, de- 
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[$§ 220-222 


fendants, when making a tender in satisfaction of 
the claim, ought, if their servants were present and 
are able to give full information to them as to the 
merits of the salvage services, to apportion the 
amount tendered between the various sets of sal- 
vors.> Where there are separate suits instituted, 
and defendant is unable to estimate the respective 
value of each service, he will be allowed to make a 
single tender in respect of the whole service ren- 
dered.6 On appeal against the award the appellants 
are entitled to make a tender by act in court, not-. 
withstanding no tender had been made prior to the 
institution of the appeal and respondents are bound 
to accept or reject tender so made.’ 

[§- 222] K. Evidence—l. Presumptions and Bur- 
den of Proof.* The presumption is that services of 
a salvage nature rendered on request are beneficial,® 
and therefore absolute proof that the result would 
have been worse but for such help is not requisite.?° 
The burden of proving salvage services rests on 
those who allege them.1! And if the salvor fails to 
free a stranded vessel, the burden is on him to show 
that his efforts contributed to the successful result.” 


Contracts. The burden of proving the existence of 
a contract fixing the amount to be paid for the serv- 
ices rendered,'* or of a contract materially changing 
the rights of salvors and excluding without just 
cause anyone who took part in rendering the service 
from sharing in the salvage award,?* is on the party 
relying on it. Where a contract fixing the amount 
to be paid for services rendered is proved, it is held 
prima facie valid,t® and the burden is on those as- 
serting its invalidity to establish fraud, compulsion, 
or other cireumstances which would render its en- 
forcement inequitable.?® 


Change from towage to salvage service. Where 
parties acting under a towage contract bring an ac- 
tion in which they assert that towage service was 
altered into salvage, the burden is on him to show, 
first, that they were not wanting in skill in the per- 
formance of the obligation resting on them under 


95. See Admiralty § 229. ee Burden of proof: A foundl. 325. 

96. The Tornado, 109 U. S. 110, 3|AS to alleged breach of duty as to} 42. [Lincoln SS. Li i ; 
SCt 78, 27 L. ed. 874; The Elfrida,| Port to which salved vessel taken | (2a) 886. Bib Re Lainey Yaoi 
77 Fed. 754, 23 CCA 527; The Young]_ See supra § 93. 13.., The..Excelsion: 128°U.08 4008 

=i ’ Q ’ 


America, 20 Fed. 926; Brooks v. The 


In proceeding to recover damages for 


SCt 38, 31 L. ed. 75; Atlantic Trans- 


Adirondack, 2 Fed. 387. 


97. The Thornley, 98 Fed. 735, 39 
CCA 248. 


aoe? The Leonie O. Louise, 292 Fed. 
rf . 

99. Waimanalo Sugar Co. v. Pa- 
cific Mail SS. Co., 3 Hawaii Fed. 447 
[mod on other grounds 181 Fed. 927, 
104 CCA 365]. 


1. The South Seas, 35 F. (2d) 52. 
2. The South Seas, supra. 
3. Effect on costs see infra § 243. 


Tender or payment into court in 
admiralty generatly see Admuralty 
§§ 230-231. 

4. The Portia, 9 Jur. 167. 

[a] As otherwise expressed, a de- 
fendant in a salvage action cannot 
pay money into court as sufficient to 
satisfy the claim with a denial of 
liability. The Chiltonford, 17 T. L. 
R. 293. 

5. The Burnock, 12 Aspin. 490. 

6. The Jacob Landstrom, 4 P. D. 
Pon: 

7 The Annette, L. R. 4 A. & E. 9. 


wrongful act or negligence of sal- 
vor see supra § 110. 

To show facts warranting interfer- 
ence by subsequent salvor see su- 
pra § 77. 

To show use, embezzlement, or plun- 
dering of salvaged property see su- 
pra § 105. 

To sustain allegation that property 
should have been taken to a differ- 
ent port see supra § 93. 


sna The Thomas Quigley, 68 Fed. 


10. The Thomas Quigley, supra. 


Il.) The "Calyx, ¢ 2717 Da Ly Ra We66s 
The Petunia, 8 Newfoundl. 325. 


[a] Thus, in order that a pilot 
may be entitled to salvage reward, 
he must show not only that the ship 
was in some sense in distress, but 
that she was in such distress as to 
be in danger of being lost, and such 
as to call on him to run such unusual 
danger, or incur such unusual re- 
sponsibility, or exercise such unusual 
skill, or perform such an unusual 
kind of service, as to make it unfair 
and unjust that he should be paid 
otherwise than on the terms of sal- 
vage reward. The Petunia, 8 New- 


port) Coviwe UL S., 42, BD. @a)_ 5383) Erne 
Olockson, 281 Fed. 690; Elphicke v. 
White Line Towing Co., 106 Fed. 945, 
46 CCA 56; The Independence, 13 F. 
Cas. No. 7,014, 2 Curt. 350; The Re- 
sultatet, 17 Jur. 353; The British 
Empire, 6 Jur. 608; The Arthur, 6 
L. T. Rep. N. S.'556. 


14. Pent v. Two Thousand Bight 
Hundred and Fifty Dollars, 19 F. 
Cas. No. 10,961a. vay 


[a] Relinquishment by seaman.— 
The burden of proof is upon those 
who assert an agreement by which a 
seaman agrees to abandon a claim for 
salvage to show, not merely its ex- 
istence, but also its fairness. The 
Pride of Canada, Brown. & L. 208, 167 
Reprint 338. 


15. The Elfrida, 172 U. S,.186, 19 
SCt 146, 48 L. ed. 4138; The Clotilda, 
5 EY - Cas. No. 25908, "1) (ask. 9419" 


Eads v. The H. D. Bacon, 8 F. Cas. No. 
4,232, 1 Newb. Adm. 274; The Helen 
and George, Swab. 368, 166 Reprint 
1170; _ Connolly v. The Dracona, 5 
Can. Exch. 146 [aff 5 Can. Exch. 207]. 
Wena The British Empire, 6 Jur. 


16. See cases supra note 15. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 222-224] 


the towage contract,'” and second that there was an 
inevitable accident beyond their control.+8 


Action by salvor for salvage of vessel belonging to 
In an action of libel for services rendered in 
salvaging a barge furnished by libelant to respond- 
ent and a cargo thereon belonging to respondent, the 
burden of proof was on respondent to prove that the 


salvor. 


barge was unseaworthy.!® 


Where the salvor’s vessel is injured or lost while 
engaged in the salvage service, the presumption is 
that the injury or loss resulted from the necessities 
of the service, and the burden of proof is on the 
parties alleging that the loss was caused by the i 


fault of the salvors.2° 
[§ 223] 2. Admissibility.21 No 


17. The Joseph F. Clinton, 250 
Med Oily tose OA= aan s vlhe Maréchal 
Suchet, {1911} TEgg ake The Robert Dix- 
son, 5 P. D. 24 . 


a] Thus the burden of showing 
that a tug exercised all resources of 
good seamanship for the preserva- 
tion of its tow is on the tug in a suit 
for salvage of its tow. “A tug is 
bound by the contract of towage not 
to abandon both tow and contract 
when the former gets into trouble, 
until the reasonable resources of 
good seamanship are exhausted.” 
The Joseph F. Clinton, 250 Fed. 977, 
WES 163: (COA. 227. 

18. 
1 Saag ie 

19. 


The Maréchal Suchet, 
The Robert Dixson, 5 P. 


Nelson, etc., Coal Co. v. Perry- 
man-Burns Coal Co., 43 F. (2d) 564. 


20. The Baku Standard v. The 
Angele, [1901] A. C. 549; The Thomas 
Blyth, Lush. 16, 167 Reprint 8. 


21. Evidence in admiralty gener- 
ally see Admiralty §§ 251-254. 


22. The Boston, 3 F. Cas. 
1,673, 1 Sumn. 328. 


{a] Instrument of abandonment. 
—In a suit for salvage against a boat 
and cargo, a written instrument of 
abandonment, signed by the officers 
of the boat, is admissible in evidence 
to prove the perilous situation of 
the vessel. Blagg v. The EB. M. Bick- 
nell, 3 F. Cas. No. 1,476, 1 Bond 270. 


[b] Evidence of continuing and 
future conditions (1) is admissible to 
illustrate with greater certainty the 
danger present and existing at the 
time the salvage service was per- 
formed. The R. R. Rhodes v. Fay, 82 
Reds (bln 20 CCA 258; - The City iof 
Seattle, 1 Alaska 471. (2) ‘The ton- 
nage of the ship, the weight of her 
cargo, her size, the depth of water 
under her forward and aft, the fall 
of the tide, and other facts bearing 
upon the amount of strain to which 
she would be subjected, were known, 
however, and the effect upon her 
‘ with respect to the probable damage 
she would incur when the tide fell 
was a proper subject for the expres- 
‘sion of expert opinion.’ The 'Urko 
Mendi, 216 Fed. 427, 429. 

{c] Amount paid in other instanc- 
es.—(1) On a hearing to determine 
the amount of salvage to be awarded 
for pulling a steamer off a bar, evi- 
dence as to the sums paid in particu- 
lar instances for drawing off other 
vessels which had gone aground is 
inadmissible. French v. The Excel- 
sior, 48 Fed. 749, (2) In a salvage 
suit evidence of the amount in which 
another suit has been instituted in 
another court for services rendered 
at the same time is not admissible. 
The Antilope, 1 Aspin. 477. 


[d] Deposition before receivers of 
wreck.—(1) A receiver of wreck, in 
taking depositions under the Mer- 
chant Shipping Act of 1854 (17 & 18 
Vict. c 104), § 448, should put down 
the facts deposed to as given by de- 


{1911] 
. D. 54. 


No. 
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[§ 22 


stances.?°® 


taken ;?7 


[56 C.J.] 115 


missible in a salvage suit except it be appropriate 
to some of the allegations in the libel or answer.?* 


4] 3. Weight and Sufficiency.* 
a salvage suit, in order to succeed, pai prove his 
case by a preponderance of the evidence.?* 
the evidence is directly contradictory, the court con- 
siders only on whom the onus of proof lies, and 
whether that party has discharged it.?° 
dence of salvors being of interested persons, will 
weigh little unless corroborated by other circum- 
It will be of less weight where it leaves 
behind it disinterested testimony which might be 
and it will be greatly abated in force by 


Libelant in 


When 


The evi- 


opposing testimony from persons belonging to the 


evidence is ad- 


ponent, and should not correct any 
statement made by deponent which, 
within the personal knowledge of the 
receiver, is erroneous. The lLanca- 
shire, Ty. R. 4°A. & EE.) 198... (2) ‘The 
examination of the crew of a salved 
vessel taken by the receiver of wreck 
under Merchant Shipping Act (1854) 
§ 448, is not admissible as evidence 
in a salvage suit for the purpose of 
proving the facts stated in the ex- 
amination. The Little Lizzie, L. R. 
a7 A,B). 56; 


[e] Shin’s logs.—(1) Manuscript 
notes made by the master of a rescu- 
ing ship will not be admitted in evi- 
dence as a part of the ship’s logs, it 
not being shown that he made the 
notes at the time for the purpose and 
with the intention of adding them 
to the log at the earliest opportunity. 
The Andrew Kelly v. The Commodore, 
27 B. C. 439. (2) Defendants to an 
action of salvage by their defense 
admitted that all the plaintiffs had 
rendered salvage services and that 
the allegations of the facts of such 
services set out in the respective 
statements of claim were in substance 
correct, but they denied that the va- 
rious inferences sought to be drawn 
from those facts were accurate or 
well founded, and that their vessel 
was ever in any real danger. They 
also pleaded certain soundings which 
differed from those pleaded by cer- 
tain of the plaintiffs. Plaintiffs by 
their reply joined issue on the de- 
fense save in so far as it consisted 
of admissions. It was held that 
plaintiffs were entitled to put in the 
logs of defendant vessel with a view 
to proving that the ship was in real 
danger, and also a graphic represen- 
tation of the soundings based on 
sketches in defendants’ log, but not 
to call evidence as to the facts, for 
example, the displacement of certain 
tugs. The Woodarra, 38 T. L. R. 160. 


{f] Affidavit of indebtedness to 
charterer of respondent.—In libel by 
the owner of a vessel for salvage, in 
which there was no proceeding be- 
fore a commissioner to assess dam- 
ages or estimate an award, and in 
which the value of the service had 
been agreed on, there was nothing 
left for the court to do but to allocate 
the shares of the various parties en- 
titled, all of whom were represented 
by libelant, and it was error for the 
court to consider an affidavit setting 
forth indebtedness of the charterer 
of libelant’s vessel to respondent, 
since such affidavit was not a plead- 
ing and was not entitled to consid- 


eration as evidence. Castner v. U. S., 
5 F. (2d) 214. 

{g] Protest should always. be 
brought in. The Emma, 2 W. Rob. 
315. 166 Reprint 773. See Protest 50 
Cc. J. p 825. 

23. Sufficiency of evidence: 


In action to recover from salvor for 
wrongful act or negligence see su- 
pra § 110. 


To show: 
Embezzlement or pilfering working 
forfeiture see supra § 105. 
Misconduct working forfeiture of 
award see supra § 95. 


24. Lincoln SS. ‘Line wv. U.S.) BE 
(2a) 886; Love v. Dumper Scow No. 
11, 48 Fed. 740. 


[a] Evidence held snfficient to 
show that: ‘(1) Award was proper. 
Clayoquot Sound Canning Co. v. The 
Princess Adelaide, 27 B. C. 526, 19 
Can. Exch. 128, [1919] 2 WestWkly 
241. (2) Bad faith was present on 
salvor’s part. Rodriguez v. Baga- 
limiy awk: (2d) 921. (3) Contract was 
made for services. Merritt, ete., Der- 
rick ete:,.\Cor va sbice. Las App. Div. 
123, 103 NYS 333. (4) Master of ves- 
sel accepted tug’s services because 
of tug’s master’s statement which 
was not true. The Trinidad, 10 F. 
(2d) 849. (5) Service was salvage 
service. The Viking No. 11, 43 F. 
(2d) 196; South American SS. Co. v. 
Atlantic Towing Co., 22 F. (2d) 16 
[mod 19 F. (2d) 394]; The Willis A. 
Holden, 174 Fed. 5, 98 CCA 43. (6) 
Services rendered had no effect. The 
Boildieu, 257 Fed. 984. (7) Title to 
coal placed in libelee’s barge for de- 
livery to libelant remained in re- 
spondent as seller. Nelson Bros. Coal 
Co. v. Perryman-Burns Coal Co., 43 
F. (2d) 564. (8) Vessel was proper 
subject of salvage. The F. Q. Bar- 
stow, 257 Fed. 793; The Georgiana, 
245 Fed. 321, 157 CCA 513; The Alas- 
ka, 238 Fed. 597. (9) Work was to be 
done on salvage basis. The Dorothy, 
207 Bed. 455. 


[b] Evidence held insufficient to 
show that: (1) Amount of award 
was proper. The Alabama, 288 Fed. 
170; The Edith L. Allen, 129 Fed. 
209, 68 CCA 367. (2) Contract for 
services was made. The Magnolia, 
253 Fed. 400; The Edilio, 246 Fed. 
470; Lewis v. Clyde Steamship Cor, 
132 N. C. 904, 44 SE 666, 131 N. G 
652, 42 SE 969. (3) Contract for serv- 
iceS was modified. The City of Alex- 
andria, 40 Fed. 697. (4) Custom of 
vessels to help each other free of 
charge existed. Staten Island, etc., 
Ferry Co. v. The Thomas Hunt, 22 
F. Cas. No. 13,326 (5) Damage “to 
salvaged tug was due to poor sea- 
manship. Huasteca Petroleum Co. 
v. U. S., 27 F. (2d) 734. (6) Services 
were effectual. Lincoln SS. Line v. 
U. S., 7 F. (2d) 886. (7) Vessel was 
not proper subject of salvage. The 
Whiz, 23 F. (2d) 485. (8) Vessel was 
subject to salvage. The Pocomoke, 
173 Fed. 94. (9) Vessel was unsea- 
worthy relieving claimant of cargo 
from payment of any part of salvage. 
The Perry Setzer, 288 Fed. 209 [aff 
sub nom. Jacksonville Forwarding 
Co. v. Oneida Navy. Co., 296 Fed. 700]. 


25. The Nymphe, 5 L. T. Rep, N. 
S. 365. 
26. The Boston, 3 F. Cas. No. 


‘1,673, 1 Sumn. 328. 


27. The Boston, supra. 
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crew of the salved ship.?8 


[§ 225] L. Trial or Hearing—1. In General. In 
a suit by a salvor to recover for salvage services the 
court cannot determine issues which may incidental- 
ly or collaterally arise between the parties libeled.°® 
In some instances it is held that facts may be con- 
sidered, although not introduced by either party, 
and brought to the court’s notice by accident.®° 


Questions of fact. Whether libelant’s effort con- 
tributed to a successful result in freeing a stranded 
vessel is a question of fact.*? 

[§ 226] 2. Appraisements; Stipulations or Afii- 
davits as to Value. In ascertaining the value of the 
property in salvage causes, an appraisement is very 
rarely resorted to. Libelants should state in their 
libel what the property consists of and their estimate 
of its value, and claimants in like manner should re- 
spond under oath; and unless there is a very great 
disparity between the values as stated by the respec- 
tive parties an appraisement should not be granted.*” 
Nor ought it to be granted when the value is known 
and admitted to be very large, and the services are 
inconsiderable.*® Nor when, the quantity and qual- 
ity being known, the value may be ascertained by 
calculation.24 Nor, in short, in any case where it is 
unnecessary to a just and legal decision of the 
ceause.*® An appraisement made by agreement of 
the parties,*® or by order of court,** is binding on 
the parties and will not be set aside except under 
extraordinary circumstances,** and the court will not 
set aside the appraisal on the ground that the prop- 
erty was sold at considerably less than the appraised 
value;°® but where it is shown that the assent by 
the owners to an appraisement made without order 
of court was given under a misapprehension, and it 
is clear that a sum far less than the appraisement 
would be realized on the sale, the appraisement may 
be set aside.*® And where it is shown that the ap- 
praisement has been misunderstood, and in conse- 
quence misconstrued, the fact that the owner has 


28. The Boston, supra. 


29. The Perry Setzer, 288 Fed. 209 34. 
[aff sub nom. Jacksonville Forward- 35. 
ing Co. v. Oneida Nav. Co., 296 Fed. 


SALVAGE 


non curat lex.” The Philah, supra. 
The Philah, supra. 

The Philah, supra, 

36. The R. M. Mills, 3 L. T. Rep.| 45 


[§§ 224-229 


acquiesced in the appraisement and decree until the 
error was discovered will not bar him from applying 
for a reopening of the decree and correction of the 
award.#! Where the parties agree on, and stipulate 
for, a certain value, they are estopped from after- 
ward disputing this amount.*” 

An affidavit of value in a salvage action ought not 
to be made on information and belief, but ought to 
be made by a person having actual knowledge of the 
value.*® 

[§ 227] 3. Reference. By agreement of the par- 
ties, the issues may be referred to a referee to hear 
and determine;4* and, in such ease, an apportion- 
ment of the amount awarded is a part of the issues 
referred ;*® and where the report has been filed with- 
out apportionment, it will be sent back on exceptions 
so that the apportionment may be made on the eyi- 
dence of the respective values of the vessel and 
cargo.4® The court has discretionary power over 
awards of referees, either to set them aside, or to 
recommit them, but will interfere with an award with 
great reluctance.** The principal grounds for so 
doing’ are fraud, collusion, or mistake.*® A recom- 
mital of the case will not be ordered by reason of 
the fact that libelants omitted to call the referee’s 
attention to a matter which, if his attention has been 
called to it, might have influenced him to increase 
the amount of salvage.*® An award stating the 
amount due, and that libelants are entitled to costs, 
is sufficiently certain, without stating the amount of 
the costs.°° 

[§ 228] 4. Assistance of Nautical Experts. The 
English court of admiralty is in the habit of calling 
in seafaring men to assist its judgment in salvage 
causes involving questions of nautical difficulty ;°1 
but this mode of procedure has never been sanctioned 
in this country.°? 

[§ 229] M. Decree. Rules governing decrees in 
admiralty suits generally®* apply to decrees in suits 
for salvage.# 


190. 


44. The Col. Adams, 19 Fed. 795; 
The Arendal, 14 Fed. 580. 


The Col. Adams, 19 Fed. 795. 


700]; The James Turpie, 113 Fed. 
Cay ie Nowsh Biles 46. The Col. Adams, supra. 
Th : 2 a 37. The San Onofre, [1917] P..96; 47. The Liverpool Packet, 15 F. 
[a] ms the ship cannot be re The Hohenzollern, [1906] P. 339; The} Cas. No. 8,407, 2 apraeee 37; The Sir 


quired in such suit to answer to a 


claim of the cargo owners of negligent Venus, 


L. R. 1 A. & E. 50; The Georg, 


Francis Burton, 2 Hagg. Adm. 156, 166 


navigation as affecting the question 
of liability between the ship and car- 
go, having been brought into court for 
a different purpose; and service of 
process on her proctor on behalf of 
the cargo is ineffective to raise such 
an issue. The James Turpie, 113 Fed. 
700. 

30. Malone v. The Pedro, 16 I. Cas. 
No. 8,995. 


31. Lincoln SS. Line y. U. S., 7 
F. (2d)' 886. 


32. The Philah, 19 F. Cas. No. 11,- 
091a; The Persian, 1 W. Rob. 328, 166 
Reprint 595. 

3a. -The Philah, 19) k.-Cas. Nov 11,- 
09la. 

“In such a case, an adequate re- 
muneration can be made by the court 
without a knowledge of the precise 
value, and the interest of the salvor 
in any increased value or of the own- 
er in any increased salvage, upon the 
principle above stated, becomes so at- 
tenuated and minute as to be no long- 
er practically appreciable, de minimis 


[1894] P. 330; The S. B. Hume, Young 
Adm. (N. S.) 228; The Scotswood, 
Young Adm. (N. S.) 25. 

38. The San Onofre, [1917] P. 96; 
The Venus, Ll, R. 1 A. & KE. 50. 

39. The Venus, supra; The Georg, 
[1894] P. 330. Compare The Hohen- 
zollern, [1906] P. 339 (where it was 


‘held that the disparity between the 


appraised and actual value of the 
property was so great that the ap- 
praisement should be reopened). 


40. The S. B. Hume, Young Adm. 
(N. S.) 228. 


41. The Royal Arch, Young Adm. 
(N. S.) 260. 


42. Johnson v. The El Dorado, 50 
Fed. 951 [rev on other grounds 53 Fed. 
840, 4 CCA 47]; The Hanna, 3 Aspin. 
5038. But see The Hope, 14 Wkly. 
Rep. 467 (the value stated by the own- 
ers of salved property in proceedings 
before commissioners is not conclu- 
sive on the salvor, even though as- 
sented to at the time). 


43. The Orangemoor, 31 T. L. R. 


Reprint 201. 


48. The Liverpool Packet, 15 F. 
Cas. No. 8,407, 2 Sprague 37 (holding 
that an award of a referee will not be 
recommitted because the counsel for 
libelants omitted to call the attention 
of the referee to one of the grounds 
for increasing the amount of salvage). 

49. The Liverpool Packet, supra. 

50. The Liverpool Packet, supra. 

51. The James Dixon, 2 L. T. Rep. 
N. S. 696; The Princess Alice, 3 W. 
Rob. 138, 166 Reprint 914; Vermont 
SS. Co. v. The Abby Palmer, 10 B. C. 
380, 8 Can. Exch. 469. 


[a] Where court has assistance of 
Trinity Masters, it will not be guided 
by the opinions of witnesses skilled in 


nautical matters. The Nimrod, 14 
Jurs7942: “hey Magdalen, st laid. 
Adm. 22. 


52. The Waterloo, 29 F. Cas. No. 
17,257, Blatehf. & H. 114. 


53. See Admiralty §§ 275-287. 
54. See cases infra this note, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


=o 


§§ 230-232] 


[§ 230] N. Sale of Property. Admiralty courts 
have jurisdiction to order a survey, and decree a 
condemnation and sale of vessels to which salvage 
services have been rendered;** but, before doing so, 
the judge should be satisfied that the application is 
made in perfect good faith toward all parties inter- 
ested, and that the vessel is so damaged that no pru- 
dent man would think of repairing her.®® A sale of 
the damaged vessel will not be ordered, although the 
repairs will nearly equal her present value, where 
the court does not think it to the interest of her 
owners and insurers and the owners of the cargo.°* 
So a sale of the cargo may be ordered to prevent de- 
terioration.®’ It is the duty of a marshal taking pos- 
session of salved property, and in selling it, to pre- 
serve the marks thereon, and, where they are.obhit- 
erated, to take an inventory thereof, to keep accounts 
of the goods saved by different salvors, to arrange 
the goods for sale, and to employ assistance, if nee- 
essary, and charge for it as a disbursement in the 
cause.°® 


[§ 231] O. Restoration of Property and Disposi- 
tion of Surplus—1. In General. Property libeled for 
salvage service is in the possession of the court, and 
ean be restored only by its order.®® Neither dis- 
missal of the libel nor satisfaction of libelant’s de- 
mand will per se operate to reinvest claimant with 
its possession.®? In ordinary cases, when the libel 
is dismissed, or libelant’s claim is satisfied, a decree 
of restitution to claimant is given as a matter of 
course,°* without much inquiry into claimant’s right 
or title.°* But the propriety of restoring to claim- 
ant the possession may, under certain circumstances, 
become a subject for consideration by the court;°%* 
and where the master of the vessel is claimant as 
agent or bailee of the owner and others in interest, 
and he is shown to have been guilty of commission 
or omission inconsistent with his duty and the safety 
of the property confided to his care, the court should 


[a] Operation and effect.—A judg- 


SALVAGE 


(567 Codey eal 7 


withhold from him the property under its control.®° 
The test as to restoration is what, in the opinion of 
the court, the owners themselves would do, if on the 
spot, in possession of all the facts.°° Surplus pro- 
ceeds of cargo remaining after the payment of the 
salvage awards will not necessarily be paid at once 
to the master, although he is the only claimant, but 
a reasonable time may be allowed to permit the own- 
ers of the cargo themselves, or the underwriters, if: 
they have paid, as in case of total loss, to appear 
and file claims in their own behalf.*? 


[§ 232] 2. Derelict Property. While there is 
some authority to the contrary,®* it has generally 
been held that, after allowance and payment of 
proper salvage on derelict property found at sea, 
the surplus proceeds will be deposited in the regis- 
try of the court, subject to its orders; and after 
the expiration of a suitable period, if no legal claims 
have been interposed, this surplus will usually be 
paid over to the salvor,°® on the theory that the 
lapse of time was sufficient to raise a presumption 
of abandonment by the owners;*® and such de- 
livery should be absolute unless the court think it 
probable that some claim will be made thereafter, 
in which case a refunding bond may be required 
from the salvor.‘+ The period during which the sur- 
plus is to remain in the registry of the court has 
generally been fixed at a year and a day;‘? and 
the general rule has been held especially applicable 
where the fund has remained in the registry for a 
great number of years.’* Nevertheless the court will, 
in its judicial capacity, protect in every way pos- 
sible absent owners, and does not consider it binding 
to make any order after the lapse of a year and a 
day if sufficient notice has not been given or if there 
is a probability of a claim being filed.74 

Where administrator has been appointed for de- 
ceased owner, the balance, after payment of salvage 
on derelict property found at sea, will be paid over 


ment entered on a decision of the 
eircuit court of appeals, sustaining as 
a preferred lien the claim of the sal- 
vor of a vessel as against the claims 
of personal representatives of those 
who lost their lives in the accident, is 
not a conclusive adjudication against 
the claims of life salvors, who saved 
life at the time of the accident. In 
ree: Joseph-Chicago SS. Co., 262 Fed. 


[b] Liability as between respond- 
ents.—On a libel against a city for 
salvage services to a scow owned by 
it, the city having failed to bring in 
an improvement company, to which it 
had hired the scow, until after the 
company was adjudged bankrupt, 
whereby libelant was unable to ob- 
tain security, it appearing that the 
company was ultimately liable for the 
salvage, libelant was entitled to a de- 
eree against both the city and the 


company. Conway v. New York, 194 
Fed. 529. 
[ec] Action on behalf of all persons 


interested.— Where an agreement be- 
tween the owner and charterer pro- 
vides that salvage is to be for the par- 
ties’ ‘‘equal account,” and that “set- 
tlement of same to be arranged for by 
owner,” it was error for the court, in 
libel by the owner on behalf of all 
other persons interested, to enter de- 
cree as if the officers and crew, own- 
er, and charterer were each prosecut- 
ing their claims independently. Cast- 
per v. U..S.,.5.F. (2d) 214. 


55. Walter v. The Montgomery, 29 


F. Cas. No. 17,120. 

56. Bennett v. The Tevere, 3 F. 
Cas. No. 1,325; Edwards v. Thirty- 
Five Boxes of Gold Dust, 8 F. Cas. No. 


4,299a; The Isabel, 138 F. Cas. No. 
7,098; The Kristrel, 14 F. Cas. No. 
7,935; Walter v. Montgomery, 29 F. 


Cas. Noy 17,120. 


57. The Lexington, 15 F. Cas. No. 
8,336. 


58. The Kathleen, L. R. 4 A. & EB. 
269; The Anna Helena, 5 Aspin. 61. 


59. The Isaac Allerton, 13 F. Cas. 
No. 7,088. ‘ 


60. The Byron, 4 F. Cas. No. 2,275 
61. The Byron, supra. 


62. British Consul v. Twenty-Two 
Pipes and Ten Hogsheads of Wine, 4 
F. Cas. No. 1,900, Bee 178; The Byron, 
4 F. Cas. No. 2,275; The Cerro Gordo, 
5 F. Cas. No. 2,557; The Montserat, 
17 F. Cas. No. 9,740; The North Amer- 
ica, 18 F. Cas. No. 10,318; The Os- 
teonthe, 18 F. Cas. No. 10,608a. 


63. The Byron, 4 F. Cas. No. 2,275. 
64. See cases infra note 65. 


65. The Byron, 4 F. Cas. No. 2,275; 
The Montserat, 17 F. Cas. No. 9,740; 
The North America, 18 F. Cas. No. 
10,313. 


[a] Rule applied.—The rule is ap- 
plicable where it appears that the 
master has been guilty of embezzle- 
ment of any of the cargo, or has 
fraudulently, colluded with the sal- 
vors, or has barratrously run his ves- 
sel ashore. The North America, 18 


F. Cas. No, 10,313. 


66. The Byron, 4 F. Cas. No. 2,275. 

67. The Osteonthe, 18 F. Cas. No. 
10,608a. ‘ 

68. Peabody v. Proceeds of Twen- 


ty-Hight Bags of Cotton, 19 F. Cas. 
No. 10,869 (surplus proceeds of dere- 
lict property found at sea, remaining 
in the registry of the court for many 
years, after awarding to the salvors 
a proper compensation, will not, in 
the absence of statute, be awarded 
also to the salvors, nor will they be 
ordered to be paid into the treasury 
of the state, into which the property 
was brought, but the superior right 
is in the government of the United 
States, and the money will be ordered 
to be paid into the treasury thereof). 


69. Hollingsworth Vs Seventy 
Doubloons, 12 F. Cas. No. 6,620; Rus- 
sell v. Forty Bales Cotton, 21 F.. Cas. 
No. 12,154 [disappr Peabody v. Pro- 
ceeds of Twenty-Hight Bags Cotton, 
19 F. Cas. No. 10,869]; Marvin Wreck 
and Salvage p 143; 2 Parson Maritime 
Die Du Giled. 


70. Russell v. Forty Bales Cotton, 
21 F. Cas. No. 12,154. 


71. Russell v. Forty Bales Cotton, 
supra. 

72. See cases supra note 69. 

73. In re Moneys in Registry of 


Dist. Ct., 170 Fed. 470 (twenty-eight 
years). 


74. Russell v. Forty Bales Cotton, 
21 F. Cas. No. 12,154. 
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to the administrator.75 


[§ 233] 3. Captured Property. In awarding sur- 


plus proceeds after deduction of 


case of a vessel captured at sea and subsequently 
abandoned by the captors, the courts of a neutral 
nation will regard the fact of capture and posses- 
sion by the captors as decisive in their favor, and 


hence cannot regard the subsequent 


restoring the rights of the original owner, and the 
captors are entitled to the surplus proceeds.‘ ® 


[§ 234] P. Appeal—l. In General. 
erning appeals in suits in admiralty generally*’ ap- 
Courts of admiralty will 
not encourage appeals in salvage cases on slight or 
frivolous grounds, or, indeed, in any case, except on 
some plain, clear, and determinate mistake of law 
or fact in the court below, which is manifestly not 
justified by the circumstances ;‘® and the onus pro- 
bandi of such mistake is on appellant.*° 
rules applicable in admiralty generally,*! in case 
of appeal new matter may be introduced in evi- 


ply in salvage actions.*® 


dence.*®? 
Review of findings.** 
Ninety-Nine Gold 


75. Gardner v. 
Coins, 111 Fed. 552. 


76. McDonough v. Dannery, 3 Dall. | 
188, 1h. led568-[atf 16:H. Cas. No: 
9,212a]; Booth v. L’Esperanza, 3 F. 
Cas. No. 1,647, Bee 92; The Two Cou- 
sins, 42 Ct. Cl. 436. 


77. See Admiralty §§ 295-324. 
78. See cases infra this section. 
79. Bearse v. Three Hundred and 


Forty Pigs of Copper, 2 F. Cas. No. 
1,193, 1 Story 314. 

80. Bearse v. Three Hundred and 
Forty Pigs of Copper, Supra. 

81. Admissibility of new evidence 
on admiralty appeal generally see 


Admiralty § 315. 
82. The Annette, L. R. 4 A. & 
I. 9; The Thomas Wood, 1 W. Rob. 


18, 166 Reprint 480. 
83. Generally see Admiralty § 314. 
84. The San Diego, 269 Fed. 978; 
The Ferm, 268 Fed. 518 [aff 258 Fed. 
716]; The Melanie v. The San Onofre, 
[19257 A. C. 246. 


85. MacFarlane v. HAden, 11 F. 
(2d) 762; Elphicke v. White Mine 
Towing Co., 106 Fed. 945, 46 CCA 


56; Ins. Co. v. The Venezuela, 55 Fed. 
416, 5 CCA 159. 

86. The Kia Ora, 252 Fed. 507, 164 
CCA 423 [mod 246 Fed. 143]. 


87. Fleming v. Nuestra Sra. del 
Carmen, 7 Philippine 200. 


88. Nanna v. Mystic, 
C. 168, 14 AnnCas 83. 


89. See supra § 114. 


90. Oeclwerke Teutonia v. Erlanger, 
VASES. Oat, oo SOL L380", Goria. Led, 
899; Irvine v. The Hesper, 122 U. 
Saez p67 VSCh 1b77,) 30 “Litieds 1Wi7b; 
The Tornado, 109 U. S. 110, 3 SCt 
78, 27 L. ed. 874; The Connemara, 
‘108 $..352, 2 «SCt. 754, 27 L. ed. 
751; The Camanche, 8 Wall. (U. S.) 
AAS Oyama Seda. 3395 The Dos 
Hermanos, 10 Wheat. (U. S.) 306, 6 
L. ed. 328; The Sybil, 4 Wheat. (U. 
S.) 98, 4 L. ed. 522; The Cornell, 15 
F. (2d) 375; The Santa Rosa, 5 F. 
(2d) 478 [aff 295 Fed. 350]; U. S. 
v. Central Wharf Towboat Co., 3 F. 
(2d) 250,. 252° Laff sub nom. The 
Anahuac, 295 Fed. 346]; The Santa 
Barbara, 299 Fed. 152, 154 [mod 284 
Fed. 3865]; Jacksonville Forwarding 
Co. v. Oneida Nav. Co., 296 Fed. 700 
[aff sub nom. The Perry Setzer, 288 
Fed. 209]; The Santa Rita, 281 Fed. 


41 Can. S. 


The findings of the trial 
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court should not be disturbed where there is suffi- 


salvage in the 


abandonment as A motion for 


Rules gov- 


or navigation.*§ 
Under 


interfered with 


cient evidence to support them,** or by reason of 
the fact that the evidence is conflicting if there is 
a clear preponderance of evidence in favor of 
them;*° nor should such findings be disturbed for 
mere doubt or inclination to differ, but only for ¢lear 
and certain conviction.*® 


a new trial presented in the ap- 


pellate court based on the same facts on which a mo- 
tion for the same purpose was presented in the low- 
er court, without giving additional grounds for such 
motion, will be denied.’7 

In Canada the supreme court must weigh the evi- 
dence for itself unassisted by expert advice, and 
will, if the evidence warrants it, reverse the judg- 
ment appealed against on a question of seamanship 


[§ 235] 2. As to Amount of Award. Since the 
amount of the award in a salvage case rests largely 
in the diseretion of the trial court,®® if will not be 


on appeal where there has been 


no mistake of fact or application of incorrect prin- 


ciples,®® and the 


760 [certiorari den 260 U. S. 735, 43 
SCt 96, 67 L. ed. 488]; The Thorvald 
Halvorsen, 281 Fed. 506 [aff sub nom. 


The MHallfried, 2738 Fed. 536]; The 
West * Mount; =277 Hed! “16334 oThe 
Niels Nielsen, 277 Fed. 164; U.S. 
VennNelsont6 2/06n | Bed: 7065 The 


Kanawha, 254 Fed. 762, 166-CCA 208; 
The Joseph F. Clinton, 250 Fed. 977, 
163 CCA 227; The Roanoke, 214 Fed. 
C330 (CCA. 7b 03sec saya Ee 
Dougherty Co., 180 Fed. 394, 103 CCA 
540 [aff 168 Fed. 415]; Fountain v. 
Sawyer, 176 Fed. 92, 99 CCA 612; 
Perriam v. Pacific Coast Co., 133 Fed. 
140, 66 CCA 206; The Edith L. Al- 
len, 129 Fed. 209, 63 CCA 367; Hume 
v. J. D. Spreckels, ete., Co., 115 Fed. 
51, 52 CCA 645; Simpson v. Dollar, 
109 Fed. 814, 48 CCA 663; The New 
Camelia, 105 Fed. 637, 44 CCA 642; 
The: Thornley, 98 Fed. 735, 39 CCA 
248; Ulster Steamship Co. v. Cape 
Fear Towing, etc., Co., 94 Fed. 214, 
386 CCA 201; Thomas v. The Flor- 
See, day ed,( bes) ASaceCAl 220: 
Compagnie Commerciale de Trans- 
port v. Charente SS. Co., 60 Fed. 921, 
9 CCA 292; The Bay of Naples, 48 


Fed. 737, 1 CCA 81; The Albany, 48 
Fed. 565; The Delaware, 7 F. Cas. 
Now 73, (615) 16) Blatehific, so2teu hhe 


Emulous, 8 F. Cas. No. 4,480, 1 Sumn. 
20%; “Tyson. vi Prior, 24 Wh?! Gas.- No: 
14,319, 1 Gall. 133; Erlanger v. Swed- 
ish East Asiatic Co., 34 Philippine 
The James Armstrong, L. R. 

. 3880; The Lancaster, 9. 
14; The Vesta, 2 Hagg. Adm. 
189, 166 Reprint 214; Green v. Bailey, 
12 Moore P. C. 346, 14 Reprint 943; 
Gann v. Brun, 12 Moore P. C. 340, 
14 Reprint 940, Swab. 129, 166 Re- 
print 1056; The Carrier Dove, 2 
Moore P. C. N. S. 248, 15 Reprint 
8938; The! Domira, 30°'T! Gs’ Re». b21 
[aff 29. T. L. R. 557]. 


‘Tt is almost impossible, that dif- 
ferent minds, contemplating the same 
subject, should not form different 
conclusions as to the amount of sal- 
vage to be decreed, and the mode 
of distribution.”” The Sybil, 4 Wheat. 
(U. S.) 98, 99, 4 L. ed. 522. 


“And by the uniform course of de- 
cision in this court, during the pe- 
riod in which it had full jurisdic- 
tion to reverse decrees in admiralty 
upon both facts and law, as well as 
in the Judicial Committee of the 
Privy Council of England, exercising 
a like jurisdiction, the amount de- 
creed below was never reduced, un- 


a ees 


amount is not clearly exorbitant,®* 


less for some violation of just prin- 


ciples, or for clear and palpable mis- 
take’ or gross over-allowance.” The 
Connemara, 108 U. S. 352, 359, 2 SCt 


754, 27 L. ed. 751. 


“If there ever can be any class 
of cases, to which the doctrine most 
emphatically applies, interest reipub- 
licae, ut finis sit litium, that of sal- 
vage constitutes the class. The mer- 
its of such services rarely admit of 
any definite and exact computation; 
and it would be delivering over the 
whole subject to interminable doubts, 
to encourage the efforts of the par- 
ties to gauge the discretion of dif- 
ferent courts, and to run a race for 
victory upon the chances of the pos- 
sible differences of judicial opinion, 
necessarily connected with the ac- 
cidental views, or the complexional 
habits of thought of different minds.’” 
Bearsé v. Three Hundred and Forty 
Pigs of Copper, 2 F. Cas. No. 1,193, 
1, Story 314, 322. 

[a] Discretion of inferior court as 
to the quantum of salvage will not be 
disturbed unless manifestly errone- 
ous. The Eliza Strong, 130 Fed. 99, 
64 CCA 433; Whitmire v. Cobb, 88 
Fed. 91, 31 CCA 395; The Delaware; 
1_F. Cas. No. 3,761, 6 Blatchtf.. 527 
ay yeee v. Walden, 10 Mart. (La.) 


[b] Error in valuation of vessel. 
—Where the court valued the vessel 
salved at two million dollars, while 
its actual value was one million eight 
hundred and eighty-eight thousand 
five hundred dollars, the error is not 
material, as, where the total amount 
salved is so large, the difference be- 
tween the two sums is too small to 
affect the amount of award. Inter- 
national Nay. Co. v. The St. Paul, 86 
Fed. 340, 30 CCA 70. : 


91. Potomac Steamboat Co. v. Bak- 
er Salvage Co., 123 U. S. 40, 8 SCt 33) 
31 L. ed. 75; The Connemara, 108 U. 
S. 352, 2 SCt 754, 27 L. ed. 751; The 
Camanche, 8 Wall. (U. S.) 448, 19 L. 
ed. 397; The Hope, 10 Pet. (U. S.) 108) 
9 L. ed. 363; Standard Oil Co. v, Coo- 
ley, 23 F. (2d) 841; The Santa Rita, 
281 Fed. 760 [certiorari den 260 U. 
S. 735, 43 SCt 96, 67 L. ed. 488]; Foun- 
tain v. Sawyer, 176 Fed. 92, 99 CCA 
612; The: Carroll; 167 Fed.’ 112,92 
CCA 564; Hume v. Spreckels, 115 Fed: 
51, 52 CCA 645; Simpson v. Dollar; 
109 Fed. 814, 48 CCA 663; The Laura, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


aya. tt ie 


J 


§§ 235-237] 


or grossly inadequate,®? or not within those limits 
which define the maximum and minimum which rea- 
sonably should be awarded, or indicative of 

abuse of diseretion,®* although it may be greater 


or less than the appellate court 
lowed.®® 


given is manifestly wrong 


require. 


[§ 236] 3. As to Costs. Although the question of 
costs is perhaps not per se the proper subject of an 
appeal,°®* yet it is reviewable when a case is properly 


83 Fed. 311, 27 CCA 540; 
Rhodes v. Fay, 82 Fed. 751, 27 CCA 
258; Morse v. Pomroy Coal Co., 75 
Fed. 428; The Amity, 69 Fed. 110, 16 
CCA 170; The Akaba, 54 Fed. 197, 4 
CCA 281; The Agnes I. Grace, 51 Fed. 
958, 2°CCA 581; The Albany, 48 Fed. 
565; Scott v. The City of Worcester, 
45 Fed. 119; Erlanger v. Swedish East 
Asiatic Co., 3% Philippine 178; The 
Glengyle v. Neptune Salvage Co., 
[1898] A. C. 519; The Lancaster, 9 
P. D. 14; Jorgensen v. Neptune Steam 
Fishing Co., 4 F. (Ct. Sess.) 992; The 
Fusilier, Brown. & L. 341, 167 Reprint 
391, 3 Moore P. C. N. S. 51, 16 Reprint 
19; The Cuba, Lush. 14, 167 Reprint 
8; The Woburn Abbey, 21 L. T. Rep. 
N. S. 707. 

[a] Amount of excess necessary to 
warrant interference.—An appellate 
court will not interfere with an award 
in a salvage case except where the 
difference between what has been and 
what ought to have been awarded is 
very considerable. Arnold v. Cowie, 
ie Rs 3, PC: 6895. Prendeville’ v. The 
England, L. R. 2 P. C..253; Green_-v. 
Bailey, 12 Moore P. C. 346, 14 Reprint 
943; Gann v. Brun, 12 Moore Pines 
340, 14 Reprint 940, Swab. 129, 166 
Reprint 1056. 


[b] Under Act March 3, 1891, § 11, 
creating the circuit courts of appeals, 
such courts were governed, in review- 
ing decrees in admiralty, by the pro- 
visions of law then in force and ap- 
plicable to such review by the su- 
preme court; and under the act of 
Febr. 16, 1875 (18 St. ec 77), restrict- 
ing such review to matters of law, a 
decree for salvage services could not 
be altered, for the reason that the 
amount awarded was excessive, unless 
the excess was so great that, on any 
reasonable view of the facts found, 
the award could not be justified by 
the rules of law applicable to the 
case. Irvine v. The Hesper, 122 U. S. 
256,07. SCt) £177,430. Led... 1175; .Dhe 
Connemara, 108 U. S. 352, 2 SCt 754, 
27 L. ed. 751; The Trefusis, 98 Fed. 
314, 39 CCA 96. 


92. Jacksonville Forwarding Co. v. 
Oneida Nav. Co., 296 Fed. 700 [aff sub 
nom. The Perry Setzer, 288 Fed. 209]; 
The Santa Rita, 281 Fed. 760 [certio- 
rari den 260 U. S. 735, 48 SCt 96, 67 
L. ed. 488]. 


93. The Western Pride, 274 Fed. 
920; The No. 92, 252 Fed. 117, 164 
CCA 229. 

94. The Elkridge, 30 F. (2d) 618 
[mod 24 F. (2d) 147]; The Santa 
Rosa, 5 F. (2d) 478; U.S. v. Aslak- 
sen, 281 Fed. 444 [aff 273 Fed. 241]. 


95. The Cornell, 15 F. (2d) 375; 
The Thorvald Halvorsen, 281 Fed. 506 
{aff sub nom. The Hallfried, 278 Fed. 
536]; The Kanawha, 254 Fed. 762, 166 
CCA 208; The Roanoke, 214 Fed. 63. 
130 CCA 503; The Thornley, 98 Fed. 
735, 39 CCA 248; The Baker, 25 Fed. 
771, 23 Blatchf. 389; The Boston, 3 F. 
Cas. No. 1,673, 1 Sumn. 328; The Baku 


The R.R. 


Nevertheless, the appellate courts are the 
final arbiters, and it is their duty to decide the ques- 
tion fearlessly and impartially, with an eye single 
to reach the ends of peace and where the award 
these courts will in- 
crease or _ diminish it as the "justice of the case may 


SALVAGE 


would have al- 


of the case.” 


in the appellate court.9® 
[§ 237] Q. Costs!—1. In General. 


vage cases are given or refused according to the 
sound diseretion of the court, which is to be exercised 
in accordance with settled practice, for the fur- 
therance of justice and with reference to the facts 
The general rule is that costs and 
charges are to be paid out of the property saved, to ° 
be apportioned among claimants thereof, according 
to their respective interests.? 
are where the costs and charges have been occa- 
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Costs in sal- 


The only exceptions 


sioned by the gross neglect, or laches, or improper 


Standard v. The Angele, [1901] A. C. 
549; The Glengyle v. Neptune Salvage 
Co., [1898] A. C. 519} The Jeune 
Louise, 37 L. J. Adm. 32; The Woburn 


.Abbey, 21 L. T. Rep. N. S. 707. 


96. The Celtic Chief, 230 Fed. 753, 
145 CCA 63; The Flottbek, 118 Fed. 
954, 55 CCA 448. 


97. The Niels Nielsen, 277 
1645—The High Cliff, 271. Fed. 202; 
The Kanawha, 254 Fed. 762, 166 CCA 
208; Lubker v. The A. H. Quinby, 15 
F. Cas. No. 8,586; Erlanger v. Swedish 
East Asiatic Co., 34 Philippine 178; 
The Accomac, [1891] P. 349; The Star 
of Persia, 6 Aspin. 220; Simms v. Mar- 
istany, 4 Newfound. 289. 


{a] Amount increased on appeal. 
—Huasteca Petroleum Co. v. U. S., 27 
F. (2d) 734; De Aldamiz v. Skogiland, 
17 F. (2d) 873; Treworgy v. Rich- 
ards, 10 F. (2d) 152; The Naiwa, 3 
F. (2d) 381; Atlantic Refining Co. v. 
Merritt, etc., -Derrick, etc., Co., 300 
Fed. 901 [certiorari den 266 U.S. 621, 
45 SCt 100, 69 L. ed. 472]; The Santa 
Barbara, 299 Fed. 152 [mod 284 Fed. 
365]; Texas Co. v. Texas, etc., SS. Co., 
263 Fed. 868; Steamer Avalon Co. y. 
Hubbard SS. Co., 255 Fed. 854, 167 


Fed. 


CCA 182; The Kia Ora, 252 Fed. 507, 
164 CCA 423 [mod 246 Fed. 143]; The 
Indian, 159 Fed. 20, 86 CCA 210; Neel 


v. Iron City Sand Co., 149 Fed. 980, 
79 CCA 490; Rowe v. The Brig, 20 F. 
Cas. No. 12,098, 1 Mason 372; Hrlang- 
er v. Swedish East Asiatie Co., 34 
Philippine 178; Kirby v. The Scindia, 
Le Re bP. C.52415) Lhe City ‘of Berlin, 
2) PDs V8 Tse4Dhe) Starvof Persia,’ +6 
Aspin. 220; The Farnley Hall, 4 As- 
pin. 499; The Harriett, Swab. 218, 
166 Reprint 1104; The Messenger, 
Swab. 191, 166 Reprint 1090. 


{[b] Amount reduced on appeal.— 
Holmes v. New York, 30 F. (2d) 366; 
South American SS. Co. v. Atlantic 
Towing,Co., 22 F. (2d) 16 [mod 19 F. 
(2d) 394]; Cuyamel Fruit Co. v. Bos- 
trom, 19 F. (2d) 10 [amending 15 F. 
(2d) 73 (certiorari den 275 U. S. 544 
mem, 48 SCt 83 mem, 72 L. ed. 417 
mem)]; Rodriquez v. Bagalini, 17 F. 
(2d) 921; Rand v. Lockwood, 16 F. 
(2d) 757; The Independent, 14 F. (2d) 
115; Canadian Govt. Merchant Marine, 
7 EF. (2d) 69; The Pendragon Castle, 
5 F. (2d) 56; The Alabama, 288 Fed. 
170 [mod 280 Fed. 738]; Magnolia Pe- 
troleum Co. v. National Oil Transp. 
Co., 281 Fed. 336 [mod 286 Fed. 40]; 
Societa Commerciale Italiana di Nav- 
igazione v. Maru Nav. Co., 280 Fed. 334 
[modifying 271 Fed. 97, and certiorari 
den 259 U. S. 584, 42 SCt 586, 69 L. 
ed. 1075]; The West Mount, 277 Fed. 
168; The Niels Nielsen, 277 Fed. 164; 
Phe Aish) Clift, 271, shred. 9202) 7 The 
Fordenskjold, 255 Fed. 672, 167 CCA 
48 [mod 253 Fed. 273]; The George 
W. Elzey, Jr., 250 Fed. 602, 162 CCA 
618 [rev 242 Fed. 318]; The Livietta, 
242 Fed. 195, 155 CCA 35; The Hal- 
eyon, 239 Fed. 840, 152 CCA 626 [mod 
4 Hawaii Fed. 640]; The Celtic Chief, 


conduct of claimant, in which case they are to be 
borne by him alone,* or where the right has been 
forfeited by the misconduct of the salvors, in which 


230 Fed. 753, 145 CCA 63 [mod 4 Ha- 
waii Fed. 299]; J. M. Guffey Petro- 
leum Co, v. Borison, 211 Fed. 594, 128 
CCA 194; The Fred A. Davenport, 203 
Fed. 189 [mod sub nom. Blake v. Bal- 
timore;etc:,) SS. "Cor, 211 Bed, 1165 128 
CCA 577]; The Edith L. Allen, 129 
Fed. 209, 63 CCA 367 [rev 122 Fed. 
729]; The Flottbek, 118 Fed. 954, 55 
CCA 448; The Penobscott, 106 Fed. 419, 
45 CCA 3872; The New Camelia, 105 
Fed. 637, 44 CCA 642; Ulster Steain- 
ship Co. v. Cape Fear Towing, etc., Co., 
94 Fed. 214, 36 CCA 201; The Elm- 
bank, 69 Fed. 104, 16 CCA 164 [rev 62 


Fed. 306]; The Oxford, 66 Fed. 590, 13 
CCA 647; The Phcenix, 62 Fed. 487, 
10 CCA 506; Hall v. The Bay of Na- 


ples, 48 Fed. 737, 1 CCA 81 [rev 44 Fed. 
90]; The Hesper, 18 Fed. 696 [aff 122 
U.S 2565-7 *SCt. 1177,'30 1 eds, 12754), 
Mattingly v. Three Hundred and Fif- 
ty-Seven Bales of Cotton, 16 F. Cas. 
No. 9,294, 2 Flipp. 288; The Under- 
writer, 24 . Cas. No. 14,341, 4 
Blatehf. 94; The Thomas Allen, 12 
App. Cas. 118; Bird v. Gibb, 8 App. 
Cas. 559; The Amerique, L. R. 6 P. C. 
4683. ‘The Chetah, la Reson ean Cum Ope 
The General Palmer, 2 Hagg. Adm. 
323, 166 Reprint 261;. The Port Hunt- 
er, [1910] P. 3438, 20 AnnCas 558; 
Nanna v. Mystic, 41 Can. S. C. 168, 14 
AnnCas 83; Bowring v. Gaspesia, 8 
Newfound]. 290. 


98. U.S. v. The Malek Adhel, 2 How. 
(U. S.) 210, 11 L. ed. 239; The Indian, 
159 Fed. 20, 86 CCA 210; Lubker v. The 
A, H. Quinby, 15 F. Cas. No. 8,586. 


99. Lubker v. The A. H. Quinby, 
15 F. Cas. No. 8,586. 


1. Costs in admiralty generally see 
Admiralty §§ 327-349. 


2. Cuyamel Fruit Co. v. Bostrom, 
19 F. (2d) 10 [mod 15 F. (2d) 73, and 
certiorari den 275 U. S. 544 mem, 48 
SCt 838 mem, 72 L. ed. 417 mem]; 
Lubker v. The A. H. Quinby, 15 F. 
Cas. No. 8,586. 

3. The Nathaniel Hooper, 17 F. 
Cas. No. 10,032, 3 Sumn. 542; Stevens 
v. The S. W. Downs, 23 F. Cas. No. 
13,411, Newb. Adm. 458; The Cadiz, 


3 ‘Aspin. 332; The Gleniffer, 3 Can. 
Wxch. 57. 
[a] Costs should be apportioned 


between owners of ship, freight, and 
cargo, although the: latter were not 
before the court when the decree was 
made. The Elton, [1891] P. 265; The 
Peace, Swab. 115, 166 Reprint 1048. 

4. The Byron, 4 F. Cas. No. 2,275; 
The Nathaniel Hooper, 17 F. Cas. No. 
10,032, 3 Sumn. 542; The Cadiz, 3 
Aspin. 332; The Glory, 14 Jur. 676. 
See The Edilio, 246 Fed. 470 (where 
costs were apportioned); The D. L. 
Co. No. XX, 205 Fed. 188 (the ac- 
tion of a salvage claimant in libel- 
ing the salved vessel and cargo for 
four thousand five hundred dollars, 
which required the furnishing of a 
bond for nine thousand dollars, aft- 
er refusal of its demand for three 
hundred dollars, which was the full 
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ease the court will refuse any allowance to them and 
compel the guilty parties to bear their own costs. 
Although the hbel is dismissed, if it appears that 
the efforts of libelant were made with the intent 
and hope of rendering assistance, libelant may be 
given his costs,® or they may be divided.” 

Costs of intervention. Where a libel was filed for 
and on behalf of a ship, its owners, and crew, seek- 
ing to recover salvage, and members of the crew 
intervened unnecessarily, they should bear the 
costs of the intervention.® 


Costs of parties against whom no claim made out. 
When parties have been summoned to appear, against 
whom no claim to contribution is made out, the par- 
ties so summoned are entitled to their costs.® 


Trivial claim. Where the nature of the claim is 
so trivial that it ought not to have been brought into 
court, costs will not be awarded.'°® 


[§ 238] 2. Where Separate Libels Filed. As else- 
where shown, it is the recognized practice in courts 
of admiralty to encourage and enforce consolidation 
of salvage causes for considerations of convenience 
and economy and to save costs;1+ and, where differ- 
ent libels are filed by cosalvors unnecessarily, it 1s 
at the peril of paying costs.‘ Where separate sal- 
vage claims are not consolidated, full costs in the 
later suit will not be granted unless under excep- 
tional cireumstances.3 

Apportionment among plaintiffs. In a case-where 
defendants, in two actions of salvage instituted 
against the same property, are ordered to pay only 
one set of costs, to be apportioned between plain- 
tiffs in the two actions, the apportionment should 
be made according to the amount of plaintiffs’ re- 
spective bills of costs.14 


[§ 239] 3. Effect of Want of Demand or Notice.*® 
Where a libel for salvage is filed without demand or 
notice to the owners of the salved vessel, hbelants 
will not be allowed costs,1® unless under the peculiar 
circumstances of the case a demand was immate- 
rial.17 So, also, where claims for special damage in- 
curred in rendering a salvage service are not ad- 
vanced until trial, even though full opportunity 
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is thereafter given to meet such claims, costs will not 
be allowed to libelants.*® 


[§ 240] 4. Effect of Exorbitant Claim. The ques- 
tion of ‘costs has been held in some cases to be af- 
fected by the exorbitance of the amount claimed for 
salvage, but there is some disagreement in the deci- 
sions as to what the effect is. It has been various- 
ly held in the American courts that costs should be 
withheld where an extravagant claim is presented,'® 
or where the endeavors of the owners to agree on an 
amount before suit brought were not met in a prop- 
er spirit, and where there was some reason to sup- 
pose that there was an intention to compel, by 
pressure of legal proceedings, payment of a larger 
amount than was just‘?® and that costs will be 
awarded salvors, although their claim was inequita- 
ble in amount, where claimants made no offer of any 
compensation whatever for the services rendered.?* 
In some English and Canadian cases it has been 
held that, where salvors entitled to a moderate award 
set up an extravagant claim for services, the claim 
should be dismissed and the salvors eondemned in 
costs;22. and it was held in one Canadian decision 
that, where the claim was so excessive as to amount 
to oppression, the costs of furnishing bail would be 
costs to defendant, and in other respects would fol- 
low the event.” 


[§ 241] 5. Effect of Requiring Excessive Bond. 
It has been held that on a libel for salvage the re- 
quirement of an excessive bond from claimant should 
not be permitted to relieve him from costs where 
the amount appeared to have been agreed on, and 
claimant had had an opportunity to apply to the 
judge for a reduction.** But there is authority to 
the effect that libelant should be denied costs where 
he has required the giving of security in a gross- 
ly excessive amount.?® 


[§ 242] 6. Effect of Want of Tender. Where 
claimants make no tender, they will be charged with 
costs,”° to be borne in proportion to the amounts 
awarded against them.?7 The fact that libelant made 
no offer to arbitrate does not entitle claimant to 
costs, where there was no tender in claimant’s an- 


vaiue of the service, was oppressive, 10. ‘ihe’ Red Rover, 3 W. Rob. 150,]against the cargo before it was de- 
inequitable, and an abuse of the|166 Reprint 919. livered. The Alaska, 23 Fed. 597. 
process of the court, which war- 11. See supra § 213. 18. The Benison, 36 Fed. 793. 


ranted the taxing against it of four 12 
fifths of the costs); The Bremen, 10 4) 


The Henry Ewbank, 11 F. Cas. 19. 


The O. M. Hitchcock, 25 Fed. 


7 No. 6,376, 1 Sumn. 400; The Mary-| 777. 
eee 22) (Wier, copte yon separate (landwtl, BruCas, Nor0018:. The das 
representation were fo) charg cob Landstrom, 4 P. D: 191. _ 20. The Maggie Ellen, 19 Fed. 221. 


against seamen though they were 


not allowed costs). 

5. Edwards v. Thirty-Five Boxes 
of Gold Dust, 8 F. Cas. No. 4,299a; 
The Minnie Miller, 17 F. Cas. No. 14. 


Rep. N. S. 1019; 


9,638, 6 Ben. 117; The Nathaniel Sarah, 3 P. D. 39. 
Hooper, 7 FE. “Cas: No. 10/032; ~ 3 15. 
Sumn. 542, The Cadiz, 3 Aspin. 332;] Costs § 165. 


The Kauss, 20 T. L. R. 326. 


13. The Belle of Lagos, 20 L. T.|_, 21: 
The Nicolina, 2 W. 
Rob. 175, 166 Reprint 720. 


The Pasithea, 5 P. D. 5; 


In civil actions generally see 
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The Straits of Gibraltar, 32 
Fed, 297; The Indiana, 22 Fed. 925; 
Johnson v. The Industry, 13 F. Cas. 
No. 7,391; The Wexford, 29 F. Cas. 
No. 17,742, 6 Ben. 119. 


22. The Towan, 2 W. Rob. 259, 
nee Reprint 752; The Alma, 5 N. S. 


The 


[a] Fraudulent claim.—A fraudu-| Wed. 284; Jones v. Car Float No. 5, 23. Grand Trunk Pac. Coast SS. 
lent salvage case will be dismissed/50 Fed. 573; The Vanloo, 39 Fed.|Co. v. The Gasolene Launch B.B., 15 
yes we ole oe agree 570; The Rosedale, 20 Fed. 447; The|Can. Exch. 389. 

Adm. 345 note, eprint 433. Jack Jewett) 18 se. yas), Now 7,122) : 
b. Ben, (463,. ‘See \ChesHenny Res Tils|ipge one | HanBe INGE Aly See oe 


{[b] Where misconduct of salvors 
is so great as to forfeit their rieht 
to salvage, and a judgment is given 
for defendants, plaintiffs must pay 
their own costs. The Yan Yean, 8 


P. D. 147. : Ce 
@., The Rosalind, 12 Lal. Rep. Nv |e ee eee aa eee 
S. 553. ane ieee 


7. The Brandow, 29 Fed. 878. 
8. The Portugal, 253 Fed. 264. 
9. The Sarpedon, 3 P. D. 28. 


17. The Alaska, 23 Fed. 597. 

[a] As for instance, where it was 
necessary for libelant to file its libel 
at once in order to enforce its claim 27. 


ton, 214 Bed. 165, Gsalvors of a der- 

elict do not lose their rights to costs 25. 
by filing a libel at once without seek- 
ing the owners or 
insurers of the 


Murray v. The John Swan, 50 
Fed. 447; The Agamemnon, 5 Aspin. 
negotiating with | 92. 

cargo). Contra 26. The New Orleans, 23 Fed. 909; 
The Daniel Steinman, 19: Fed. 918; 
The Rialto, 15 Fed. 124; The Leipsic, 
5 Fed. 108; James Clark Co. v. Steam 
a Columbia, 26 App. (D. C.) 


The Rialto, 15 Fed. 124. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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swer either of arbitration or of payment for libel- 
ant’s services.?§ 


[§ 243] 7. Effect and Sufficiency of Tender.2° 
Where a tender is made and refused, and is subse- 
quently pronounced sufficient, libelant is ordinarily 
chargeable with his own costs accruing subsequent 
to the tender,*® and generally with the owner’s costs 
also,?? unless there are some special circumstances 
to modify the rule;3? but the rule is not a hard and 
fast one, and the court should exercise its discretion 
judicially with reference to the particular facts of 
each ecase.** Libelant is, however, entitled to his 
costs up to the time of the tender,** unless the cir- 
cumstances of the case render it just and expedient 
to order otherwise.*® 


Sufficiency of tender. In order to escape pay- 
ments of costs, a tender in a salvage suit should be 
in regular form, as early as possible, by acts of 
eourt®® which are legal memoranda of the nature 
of pleas.3* It has been held, however, that it is not 
necessary that the tender should be accompanied 
with an offer to pay plaintiff’s costs up to the date 
of tender;** and, when there are separate suits in- 
stituted in respect of services rendered to a ves- 
sel and her erew by rival salvors, and defendant is 
unable to estimate the respective values of two sevy- 
eral services, he will be allowed to make a single 
tender in respect of the whole services rendered.®? 


Charente SS. Co. v. The Dupuy 


SALVAGE 


‘ 
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[§ 244] 8. Items Taxable.*° Proctor’s fees are 
not properly allowable as costs, to be taken out of 
the general fund recovered in a suit for salvage.*! 


[§ 245] 9. Costs of Appraisement. Salvors are 
entitled to the costs of appraisement when it appears 
that there is a substantial difference between the ap- 
praised value and that alleged by defendants ;*? but 
they will be liable for such costs where the value 
alleged by defendants was substantially correct, and 
where the taking out of a commission of appraise- 
ment was without cause.*? 


[§ 246] 10. Security for Costs.44 Libelants seek- 
ing salvage compensation who have filed a single 
libel, treating the salved property belonging to nu- 
merous persons as an entirety, and have given a 
stipulation to secure costs, conformably to Admiralty 
Rules, standing rule 44, will not be required to fur- 
nish inereased security under rule 55, where it does 
not appear that the sum stipulated is insufficient to 
cover the costs of contesting libelant’s demand in 
the manner in which the suit is instituted.4®° Nor 
are they answerable to claimants for sums deposited 
on bonding the attached property, as rule 68 changes 
the former practice by securing the return of costs 
to successful claimants.*°® 


[§ 247] 11. Costs on Appeal.47 Where, upon ap- 
peal, appellant is successful in reducing an award, he 
may be allowed his costs,4® although the libelant 


28. award costs to libelant, although the 39. The Jacob Landstrom, 4 P. D. 
de Lome, 55 Fed. 93 [rev oe pe tender bai sufficient tea there was| 191. 
grounds 60 Fed. 921, 9 CCA 292]. some ground to conten or a higher 40. 1 5 
29. In: allowance. The Marie, 39 Fed. 501. Sere cae usys Ceres generate eee 
(4) So, where separate salvage ac- 


Actions in admiralty see Admiralty 
§ 337 


Civil actionS see Costs §§ 133-163. 


30. Howard v. The Rose, 34 Fed. 
S237 hey Rose, , 31 Med: 176; he 
Arlington, 1 F. Cas. No. 534, 2 Ben. 
511; Hessian v. The Edward Howard, 
12 KF. Cas. No. 6,486, Newb. Adm. 
522; Lubker v. The A. H. Quinby, 15 
F. Cas. No. 8,586; The Waverley, 
ee. Jo LA. a | Le tsG9ss The Nrouww 
Margaretha, 4 C. Rob. 103, 165 Re- 
print 551; The John and Thomas, 
1 Hagg. Adm. 157 note, 166 Reprint 
56; The Batavier, 1 Spinks 169, 164 
Reprint 98; The Hmu, 1 W. Rob. 15, 
166 Reprint 479. 


31. The Arlington, 1 F. Cas. No, 
534, 2 Ben. 511; Lubker v. The A. H. 
Quinby, 15 F. Cas. No. 8,586; The 
Vrouw Margaretha, 4 C. Rob. 103, 165 
Reprint 551. 


32. Lubker v. The A. H. Quinby, 
15 F. Cas. No. 8,586. 


33. The Marie, 39 Fed. 
Creteforest, [1920] P. 112, 115; ‘The 
Lotus, 7 P. D. 199; The William, 2 W. 
Rob. 521, 166 Reprint 852; The Queen, 
1 Spinks 175 note, 164 Reprint 101; 
py Emu, 1 W. Rob. 15, 166 Reprint 
479. 

“In salvage actions, until the val- 
ues are proved or agreed, the plaintiffs 
always have a difficulty in arriving 
at a conclusion whether the tender is 
sufficient—a difficulty which is pecu- 
liar to salvage actions. It is consid- 
erations such as these that make it 
essential that the court should not 
fetter itself by any hard rules in 
regard to costs.” The Creteforest, 
supra. 

[a] Thus it has been variously 
held: (1) That the court will not con- 
sider itself bound to give costs when 
the question as to the sufficiency of 
the tender is nicely balanced. The 
Emu, 1 W. Rob. 15, 166 Reprint 479. 
(2) That plaintiffs should be allowed 
their costs where the affidavit of val- 
ues was handed to plaintiffs only on 
the day of the trial. The Creteforest, 
{1920] P.111. (38) That the court may 


5015. The 


tions against the same ship were con- 
solidated, leave being given to the 
various plaintiffs to appear separate- 
ly at the hearing as their interests 
were conflicting, and defendants with 
their defense tendered and paid into 
court a sum of money as being suffi- 
cient to satisfy all claims, but did 
not apportion it to the separate plain- 
tiffs, the court, having upheld the 
tender, ordered all parties to pay their 
own costs incurred subsequent to the 
tender, defendants paying the costs 
previous to the tender. The Lee, 6 
Aspin. 395. (5) And it has been held 
that, where the tender was made aft- 
er the action was commenced and did 
not include costs then incurred, the 
costs would follow the judgment up 
to the time of the: tender, but after 
that time each party should pay his 
own costs. Tozier v. The Islander, 
7 Alaska 120. 


84. The Rose, 31 Fed. 176; 
William Symington, 10 P. D. 1; 
City of Newcastle, 7 Aspin. 546; 
Lee, 6 Aspin. 395. 


The 
The 
ie 


35. The William Symington, 10 P. 
DB) yoke : 
[a] Since passing of English Judi- 


cature Acts these costs are in the dis- 
cretion of the court. The William 
Symington, 10 P. D. 1 


86. Evans v. The Charles, 8 F. Cas. 
No. 4,556, Newb. Adm. 329; The Vrouw 
Margaretha, 4 C. Rob. 108, 165 Reprint 
Biowis 


37. Evans v. The Charles, 8 F. Cas. 
No. 4,556, Newb. Adm. 329. 


[a] Tender out of court.—No ten- 
der out of court, althougk adequate 
in amount, will bar the salvors of 
subsequent costs, unless made in cash 
or bank notes. The Vrouw Margare- 
tha, 4 C. Rob. 108, 165 Reprint 551; 
The Sovereign, Lush. 85, 167 Reprint 
44. 

88. The William Symington, 10 P. 
D. 1; The Sovereign, Lush. 85, 167 
Reprint 44. Contra The Hickman, 
L. R.-3 A. & EB. 15. 


41. The Johnson Lighterage Co. 
No. 24, 248 Fed. 74, 160 CCA 214 [mod 
240 Fed. 435] (their industry was 
exerted not on behalf of tne court 
or of the general litigation, but on 
behalf of their clients, to whom alone, 
we think, they should look for com- 
pensation; we find no authority for 
taxing such fees as costs in an ad- 
miralty proceeding). 


42... /The, Paul, eRe ALS Heise 
The Magdalen, 5 L. T. Rep. N. S. 692. 


43. The Margaret Jane, L. R. 2 
A. & EH. 345; The Commodore, 1 Spinks, 
175 note, 164 Reprint 101; The Bata- 
vier, 1 Spinks 169, 175 note b, 164 Re- 
print 102. 

“Tt is not enough to say that a few 
pounds more are obtained by the ap- 
praisement. It is obvious that the 
decision never can turn on a sum of 
10l. or 201. where the value admit- 
ted is 8651.” The Batavier, supra. 


44. In civil actions generally see 
Costs §§ 464-575. 


45. Edwards v. Thirty-Five Boxes 
of Gold Dust, 8 F. Cas. No. 4,299a. 

46. Edwards vy. Thirty-Five Boxes 
of Gold Dust, supra. 

47. Ini 
Admiralty actions generally see Ad- 

miralty § 346. 

Civil actions see Costs §§ 594-727. 

48. The Emily B. Souder, 8 F. Cas. 
No. 4,458, 15 Blatchf. 185; The Tos- 
eana, }{1905) » Bo "148s" The* Prince 
Llewellyn, [1904] P. 83; The Kilmaho, 
TGR Teese Re Lb bs 

See The City of Berlin, 2 P. D. 187 
(although in appeals as to the amount 
of salvage the privy council generally 
did not give a successful appellant his 
costs of the appeal, such appeals un- 
der the Judicature Act form no ex- 
ception to the general rule that a 
successful appellant is entitled to his 
costs). 

But see The Gipsy Queen, [1895] P. 
176 (holding that it is a general, but 
not a hard and fast, rule of practice 
that costs will not be given to an ap- 


122 [56 C.J.] 
may be allowed to retain costs awarded to him be- 
low.*® 


[§ 248] R. Interest. Interest on the amount 
awarded as salvage may pe allowed or withheld in 
the discretion of the court;°° and may be refused a 
libelant who made greatly exaggerated and unwar- 
ranted claims.®! Interest, when allowable, runs from 
the date of the decree,®? and not from the date of 


*SALVATION ARMY.! 
upon a quasi-military 


An organization formed 
pattern, for the revival of re- 
ligion among the masses,” that has been described 
as “a church on wheels.”® It has been held to be a 
benevolent and religious institution.* 

SALVO. In old conveyancing, one of the apt 
words of exception in a deed.° 

SALVOR. One who voluntarily saves or assists 
in saving a ship or her eargo at sea.® 

SAME. [§ 1] A. In the Sense of Similarity. In 


pellant who succeeds in reducing the| ALR 1312. 


SALVAGE—SAME 


q) 
[§§ 247-248 


the completion of the services,®* or the date of the 
filing of the libel, unless the delay in entering the 
judgment was attributable in some way to defend- 
ant.°+ However, interest was allowed on the award 
from the date of the filing of the libel, where re- 
spondents admitted that interest should run from 
that date if allowable at all.°® 


this sense, the word means corresponding ;’ identi- 
cal;* like;® not different or other;'® not differing 
in character, or in the quality or quantities com- 
pared; not discordant;!? of like kind, species, 
sort, dimensions, or the like;1* of the kind or species, 
though not the specific thing;14 similar.+® ; 
[§ 2] B. In the Sense of Reference or Relation.'* 
In this sense it means “just mentioned”;'7 and is 
used to refer to something which was used before,*® 
generally to the last,‘® the nearer,?® or the next 


Se, SoC Um lee: sala. 


amount of the salvage award). 


[a] As for instance, where the 
award was reduced from £5,100 to 
£3,000. The Toscana, [1905] P. 148. 


49. The Emily B. Souder, 8 F. Cas. 
No. 4,458, 15 Blatchf. 185; The Tos- 
cana, supra. See The Henry of Phil- 
adelphia, 1 Hagg. Adm. 264, 166 Re- 
print 94 (refusing salvor’s costs on 
appeal). 


50. The Naiwa, 3 F. (2d) 381; The 
St. Charles, 280 Fed. 334. 


51. Magnolia Petroleum, Co. v. Na- 
tional Oil Transp. Co., 286 Fed. 40 
{mod 281 Fed. 336]; Merritt, etc., 
Derrick, etc., Co. v. Chubb, 113 Fed. 
IS, 5 TCCAVIL 9: 


[a] Thus, where the master of a 
towboat demanded an agreement to 
pay fifteen thousand dollars before 
rendering salvage service of a low 
order, for which seventeen hundred 
dollars was amply sufficient, the court 
was justified in refusing to allow in- 
terest. Magnolia Petroleum Co. v. 
National Oil ‘transp. Co., 286 Fed. 40 
[mod 281 Fed. 336]. 


52. U. S. v. Standard Oil Co., 258 
Fed. 697 [aff 264 Fed. 66, 12 ALR 
1404]; The Haxby, 83 Fed. 720, 28 
CCA 388; The Jones Brothers, 3 Aspin. 
478 (under statute so providing). 


[a] Upon modification of the de- 
cree on appeal (1) interest may run 
from the date of the modified decree 
entered on the mandate (Canadian 
Govt. Merchant Marine v. U. S., 7 F. 
(2d) 69), or the decree, as modified, 
may bear interest as if an increased 
award had been allowed by the Dis- 


trict Court (The Kia Ora, 252 Fed. 
507, 164 CCA 428). 

6s.) The Haxby, 838 Fed, 720, 28 
CCA 38. 

54. The Vargin, 185 Fed. 1007, 107 
CCA 398. 

55. Kennedy v. Crane, 215 Fed. 897, 


132 CCA 237. 


1. See also Religious Societies 54 

COPE IINEN ot! 

Salvation Army: 

As religious sect see Religious § 6. 

Disturbing meeting of see Disturb- 
ance of Public Assemblage § 9 note 
33 [a] (1). 

Use of street for religious meeting 
see Municipal Corporations §§ 3886, 
3887. 

2. Century D. See Bennett v. La 

Grange, 153 Ga. 428, 112 SH 482, 22 


[a] In New York it is a corpora- 
tion “for the spiritual, moral, and 
physical reformation of the working 
classes; for the reclamation of the 
vicious, criminal, dissolute, and de- 
graded; for visitation among the 
poor and lowly and sick; for the 
preaching of the gospel and the dis- 
semination of Christian truth by 
means of open-air and indoor meet- 


ings.” Bennett v. La Grange, 153 Ga. 
428, 430, 4338, 112 SE 482, 22 ALR 
1312. 


3. Bennett v. La Grange, supra. 
4 Bennett v. La Grange, supra. 


[a] Hela sectarian institution 
within a constitutional prohibition 
against granting aid from _ public 


treasury in aid of sectarian institu- 
tions. Bennett v. La Grange, 153 Ga 
428, 488, 434, 112 SH 482, 22 ALR 1312. 


Ss PS UEr le Le LeLin Coker mets 
p 47a]. See also Deeds §§ 339-366. 


[a] Used in phrases: (1) ‘Salvo 
jure cujuslibet.” Without prejudice 
to the rights of any one. Black L. 
(2) “Salvo me et haeredibus* meis.” 
Hxcept me and my heirs. Black L. D. 


6. Webster New Int. D. See The 
Clara, 23 Wall. (U. S.) 16, 23 L. ed. 
150; The Dumper, 129 Fed. 99, 68 
CCA 600; Central Stockyard Co. v. 
Mears, 89 App. Div. 452, 85 NYS 795. 
See also Salvage ante. 


7 Webster D. [quot Cobb v. Lin- 
coln, 15 Nebr. 86, 88, 17 NW 365]. 


“Corresponding” 14a C. J. p 1428 
note 98. 


8 U.S. .v. East Tennessee, Chey, ay 
Co., 18 Fed. 642, 644; Thomas v. We S., 
38 Ct. Cl. 173, 129. See Fidelity, etc., 
Co. v. Brown, 92 Vt. 390, 394, 104 A 
234. 


[a] Does not always mean “iden- 
tical.”’—Crapo v. Brown, 40 Iowa 487, 
493. 


“Tdentical” 31 C. J. p 236. 
9. Webster D. [quot Cobb v. Lin- 


coln, 15 Nebr. 86, 88, 17 NW 365]; 
Great Western R. Co. v. Sutton, L. R. 
4H. L. 226, 260. 

[a] Synonymous with “like.”— 
Great Western R. Go. v. Sutton, L. R. 
4H. L. 226, 260. 

rpecera 37 Cod. DUGG2Zs 

10, S. v. Hast Tennessee, etc., R. 


Gente 7 ed. 642, 644; Thomas v. U. 


[a] Does not always have this 
Meee poi v. Brown, 40 Iowa 
487, 493. 


11. Webster D. [quot Cobb v. Lin- 
coln, 15 Nebr. 86, 88, 17 NW 365]. 


12. Webster D. [quot Cobb v. Lin- 
coln, 15 Nebr. 86, 88, 17 NW 365]. 


13. Webster D. [quot Cobb v. Lin- 
coln, 15 Nebr. 86, 88, 17 NW 365]. 


eae Crapo v. Brown, 40 Iowa 487, 


15. Webster D. [quot Cobb v. Lin- 
coln, 15 Nebr. 86, 88, 17 NW _ 365]; 
In re Dougherty, 27 Vt. 325, 327. But 
see Fidelity, etc., Co. v. Brown, 92 Vt. 
390, 394, 104 A 234. 

[a] “Similar” distinguished.—Fi- 
delity, etc., Co. v. Brown, 92 Vt. 390, 
394, 104 A 234. 


“Similar” [36 Cyc 457]. 


16. Seealso Aforesaid 2 C. J. p 393; 
Said 54 C. J. p 1118. 


17. Webster New Int. D. 


18. Crapo v. Brown, 40 Iowa 487, 
493. And see cases infra this section. 


[a] As pronoun.—It is often used 
as a substitute for that which was 
used before, and is employed in the 
sense of a pronoun, in which sense 
it is very frequently employed in le- 
gal documents and pleadings. Crapo 
v. Brown, 40 Iowa 487, 493. 


{[b] Words “the same” used in a 
contract, statute, etc., are relative and 
imply a known antecedent. They as- 
sume that the instrument referred to 
has been in some manner already 
identified. Smith v. Boyd, LOS SNiiewiee 
472, 476, 5 NE 319. 


19. Barnett v. Barnett, 284 Ill. 580, 
585, 120 NE 532; Peo. v. Economy 
Light, etcy Coy 241 Ill. 290, 330, 89 
NE 760; Hancock v. Hancock, 14 Pick. 
(Mass.) 70, 75. 


20. Garnett v. Meyers, 65 Nebr. 
280, 291, 91 NW 400, 94 NW 803. 


[a] In real estate mortgage pro- 
viding that the mortgagor agrees to 
pay all the taxes and assessments 
levied on the premises, and all taxes 
and assessments levied on the hold- 
er of the mortgage, for and on ac- 
count of the same, the word is held to 
refer to the nearer word ‘‘mortgage”’ 
and not to the more remote word 
“premises.’ Garnett v. Meyers, 65 
ane 280, 291, 91 NW 400, 94 NW 

03. 


*By CARLOS M. SANDOVAL (Salvation Army—School inclusive). 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 


eee 


antecedent ;”1 although it has been held to refer to 
an antecedent other than the last;2? 


more than one antecedent ;?° 


mand or legal claim. 27 
“Same time.” 


21. Irvine v. Irvine, 69 Or. 187, 191, 
136 P18; Sampson vy. Com., 5 Watts & 
Dat Pad S8h.. seeuiLeit Coke Litt. pp 
20b, 385b]; Phillips’ Est., 20 Phila. 
(Pa.) 140, 142; Brown v. State, 28 
Tex. <A. 379, 380, 13 SW 150. See 
Seneca Nation of Indians v. Knight, 23 
N. Y. 498, 500 (‘immediate antece- 
dent’’), 


“The relative ‘same’ always refers 
to the next antecedent.” 2 Kent 
Comm. p 555 [quot Irvine v. Irvine, 69 
Or. 187, 191, 136 P18; Brown v. State, 
28 Tex. A. 37! , 380, 13 SW 150]. 


_ [a] Under statute requiring every 
judgment to be indexed in the judg- 
ment docket in the name of each de- 
fendant, the word ‘‘same,” occurring 
immediately below the name of a 
judgment debtor on the index, held a 
sufficient index of the judgment next 
listed against ‘him. Fulkerson v. Tay- 
lor, 102 Va. 314, 317, 46 SE 309. See 
also Judgments’ §§ 886, 888 text and 
note 8. 


22. In re Kimball, 14 F. Cas. No. 7,- 
767, 2 Ben. 38, 43; Gage v. Peo., 213 
Ill. 410, 412, 72 NE 1084; Mott v. Mott, 
68 N. Y. 246, 255; Re Murray, 8 Ont 
WN 463. 


Zc. Court v. Buckland, ‘1 Ch. D. 
605, 610. See Terre Haute, ete., R. 
Co. v. Sherwood, 132 Ind. 129, 130, 31 
NE -781, 32 AmSR 239, 17 LRA 339. 


{a] Used in a demurrer, “Come 
now the defendants and demur sever- 
ally to each paragraph of the com- 
plaint as amended, because the same 
does not state,” refers to each para- 
graph and not to the entire complaint. 
Terre Haute, etc., R. Co. v. Sherwood, 
132 Ind. 129, 130, 31 NE 781, 32 AmSR 
239,17 BRA 339. 


24. Ammons v. Brunswick-Balke- 
Collender Co., 141 Fed. 570, 573, 72 
CCA 614. 


25. See cases infra this section. 


26. Rogers v. Odell, 39 N._H. 417, 
419; Albuquerque First Nat. Bank v. 
Lewinson, 12 N. M. 147, 152, 76 P 288; 
Rice v. King, 7 Johns. (N. Y.) 20, 21; 
Rhodabarger v. Childs, 120 Okl. 88, 89, 
250 P 489; Jackson vy. Thomson, 215 
Pa. 209, 218, 64 A 421; Piro v. Shipley, 
33 Pa. Super. 278, 283; Kitchen v. 
Campbell, 8 Wils. 304, 308, 95 Reprint 
1069. See Lake Erie, etce., R. Co. v. 
Huffman, 177 Ind. 126, 135, 97 NE 434, 
AnnCas1914C 1272; Smith Vv. Sedalia, 
244 Mo. 107, 119, 122, 149 SW 597; 
Crown v. BH. M. Goldstein Co., 182 App. 
Div. 730, 170 NYS 147, 148. See also 
Abatement and Revival §§ 38-166; Ac- 
tions §§ 46-71, 189-205; Judgments 
§§ 1225-1265; Pleading 8§ 171-183. 


{a] “This is the test to know 
whether a final determination in a 
former action is a bar or not to a sub- 
sequent action.” Rogers v. Odell, 39 
N. . 417, 420 [quot Albuquerque 
First Nat. Bank v. Lewinson, 12 N. 
Noma ioe. 6 26S  otchen ive 
Campbell, 3 ‘Wils. 304, 308, 95 Reprint 
1069 [quot Jackson v. Thomson, 215 
Pa. 209, 218, 64 A 421]. 

[b] Hela “same cause of action.” 
—Smith v. Sedalia, 244 Mo. 107, 123, 


and also to the sub- 
ject of the sentence in whieh it appears.” 

[§ 3] C, In Phrases. The term is very cntodere- 
ly used in connection with other words.?° 

“Same cause of action” is a term appropriately 
used where the same evidence will support both the 
actions, although they happen to be grounded on 
different writs 32° or where the words themselves, if 
separately considered, may mean the same legal de- 


Words used in the sense of s 


SAME 


period; 
and even to 


of work,’’?5 


class,”?7 “same 


fees,”>° “same 


same 


149 SW 597. 


{[c] Held not “same cause of ac- 
tion.”—Rogers v. Odell, 39 N. H. 417, 
420; Albuquerque First Nat. Bank v. 
Lewinson, 12 N. M. 147, 152, 76 P 288; 
Crown v. H. M. Goldstein Co., 182 
App. Div. 730, 170 NYS 147, 148 (with- 
in Code Civ. Proe. § 3234). 


27. Vianello v. Credit Lyonnais, 15 
Fed. 637, 638. 


[a] In Rule 53 in Admiralty, the 
words are “used in a more general 
sense, meaning the same transaction, 
dispute, or subject matter which has 
been the cause of the action being 
brought, and vis they. inelude 
those cases of cross libels where the 
question in dispute is identical in 
both, the defenses in one suit being 
the ground of the claim in the other.’ 
Vianello v. The Credit Lyonnais, 15 
Fed. 637, 638. 


28. Hines v. Wilmington, ete., R. 
Co., 95 N. C. 484, 444, 59 AmR 250. 
See State v. Dayton Lumber Co., (Tex. 
Cive A.) 21590SW $9h,°395: 


[a] “‘At the same time’ does not 
mean on the same day, but that the 
work was continuous from day to day 
and connected as a part of the series 
of surveys, though such work may 
have continued for many days, or 
even weeks and months.” State v. 
Dayton Lumber Co., (Tex. Civ. A.) 159 
SW 391, 395. ‘ 


29. In re Stubbs, 133 Fed. 1012, 
1014. 
[a] “Same offense’ not synony- 


mous.—In re Stubbs, 133 Fed. 1012, 
1014. 
UE s offense” see Criminal Law § 
30. Davenport v. Chicago, etc., R. 
Co., 38 Iowa 633, 644; Adams v. Ya- 
ZOO, etc., R. Co., 77 Miss. 194, 24 S 200, 
277. 317% 28 S 956, 60 LRA 33; Mis- 
sissippi "Mills Ve Cook, 56 Miss. 40, 52. 


81. Holmes v. Adams, 110 Me. 167, 
85 A 492, 493. See also Bastards § 43. 


32. Licking Rolling Mill Co. v. 
Synder, 89 SW 249, 251, 28 KyL 357. 


33. Byrd v. Thompson, 146 Ga. 300, 
301, 91 SE 100; Georgia Coal, etce., 
Co. y. Bradford, 131 Ga. 289, 294, 62 
SE 193, 127 AmSR 228; Carswell v. 
Woodward, 38 Ga. A. 152, 142 SE 907, 
ya See also Master and Servant § 
764. 

[a] Held not part of “same busi- 
ness.”—Carswell v. Woodward, 38 Ga, 
A; 152, 142 SE 907, 908. 


84. Inspiration Cons. Copper Co. v. 
Bryan, 31 Ariz. 302, 252.P 1012, 1015; 
Lake Hrie, etc., R. Co. v. Huffman, 177 
Ind. 126, 135, 97 NE 434, AnnCasi1914C 
1272; Titus v. Poole, 145 N. Y. 414, 423, 
40 NE 228; Koerner v. Apple, 120 
Misc. 266, 267, 199 NYS 171; Sutton 
v. Butler, 74 Misc, 251, 253, 133 NYS 
936. 

[a] Held not actions for “same 
cause.”—kKoerner v. Apple, 120 Misc. 
266, 267, 199 NYS 171. (within Civ. 
Pract. Rules, rule 107 subd 4, relat- 
ing to motions for judgment, where 


“same class of subjects,’*° “same compensation, 
“same condition,”’*? “same conditions and terms, 
“same deseriptive properties,’’44 
“same direction,’’*® 
ployment or otherwise,”+® 


[56 C.J.] 1238 


same oceasion.?8 


Other phrases: “Same act,”?® “same as,”*° “same 
as if born in lawful wedlock,”*+ 
“same business,”**? “same ecause,’’?* “same character 
“same character or nature, 


“same as last,’’?? 


736 same 
class of erimes®®’ or offenses,’’?® 
41 


N43 


“same device,’’*® 


“same distance,’*’ “same em- 

“same extent,’?9 “same 
rm as e original,’’® 

fo th al,751 “same 


there is another action pending for 
the same cause). 


35. Long vy. Chicago, etc., 
94 hey Bos O71. 57 SW 802 


State v. McCourt, 
499° "289 P 41, 43. 

37. B. F. Goodrich Co. vy. Hock- 
meyer, 40 F. (2d) 99, 103; Beech-Nut 
Packing Co. -v. P: Lorillard Cot, 7 F- 
(2d) 967, 969. 


38. Peo. v. Koehn, (Cal. A.) 274 P 
595, 596; State v. McCourt, 157 Wash. 
499, 289 P 41, 43; State v. Hilstad, 148 
Wash. 468, 269 P 844, 846. 


se State v. Hilstad, supra. 
40. Peo. vy. Henderson, 12 Colo. 369, 
375, 21.P 144, 


41. Bates v. St. Louis, 153 Mo. 18, 
21, 54 Sw 439, 77 AmSR 701 


42. Knight v. Schell, 24 How. (U. 
S.) 526, 530, 16 L. ea. 760; Pike v. Cin=- 
cinnati Realty Co., 179 Fed. 97, 99, 102 
COA 3 OL. Ss Vv. Dunbar, 67 Fed. 
783, 785,,14 CCA, 639. 


43. Pendleton y. Larrabee, 62 Conn. 


He Co: 
157 Wash. 


393, 396, 26 A 482. 


44. Decker v, Liebovitz, 46 F. (2d) 
179, 180; Skookum Packers Assoc. v. 
Pacific Northwest Canning Co., 45 F. 
(2d) 912, 914; National Biscuit Co. v. 
Sheridan, 44 F. (2d) 987, 988;. Cali- 
fornia Canneries Co. v. Bear Glacé 
Co., 44 FE. (2d) 866, 867; Cluett vy. 
Hartogensis, 41 F. (2a) 94, 96; Sexton 
Mfg. Co. v. Goodall Worsted Co., 40 
EF. (2d) 1017, 1018; Cheek-Neal Coffee 
Co. v. Hal Dick Mfg. Co., 40 F. (2d) 
106, 107; B. F. Goodrich Co. v. Hock- 
meyer, 40 F. (2d) 99, 103; Beech-Nut 
Packing Co. v. P.-Lorillard Co., 77. 
(2d) 967, 970; Vaeuum Oil Co. °* v. 
Gargoyle Textile Corp., 52 App. (D. 
C.) 268, 285 Fed. 1002, 1003; Califor- 
nia Packing Corp; )-v: Price-Booker 
Me. (Co., 52) App. GDC: 259, 285 Fed. 
993, 995; B. F. Goodrich Co.’s Applica- 
tion, 52 ‘App. (D. C.) 261, 285 Fed. 995, 
996. See also Trade- Marks, Trade- 
Names and Unfair Competition [38 
Cye 708-718, 800). 


[a] “Class” synonymous.—Cheek- 
Neal Coffee Co. v. Hal Dick Mfg. Co., 
40 BF. (2d) 106, 107 [quot California 
Canneries Co. v. Bear Glacé Co., 44 
F. (2d) 866, 867]. 


“Class” 11 C. J. p 828. 


45. Lourie Impl. Co. vy. Lenhart, 
130 Fed. 122, 129, 64 CCA 456. . See 
Union Paper Bag Mach. Co. vy. Mur- 
phy 972. S: 120% 125 Waa beds Gabe 


46. Hines v. Wilmington, etc., R. 
Cou, 95 N.C. .43'4,.437, 59 “Ami 260. 


47 U. S..v. Vacuum!) Oil, Co. 853 
Fed. 598, 607. 
48. 80 


Abbott v. Concord Ice Co., 
N.A EE 301,302, 0116 MAb Le 


Vv. eee 56 App. Div. 


280, “85, “67 NYS 389 
50. Cobb v. peice 15 Nebr. 
88, 17 NW 365. 


51. Doyle v. Hampton, 159 Cal. 729, 
732, 116 P 39. 


$6, 


124 [56 C.J.] 


fund,”52 “same general business,”®* “same general 
class, "954 “same general neighborhood, AES “same gerade 
of employment, 56 “same grade ot service,”** “same 
grantor, 58 “same interests,”°* “same invention,’®° 
“same loss, 61 “same manner,’®? “same meeting,”’®* 
“same neighborhood, wh “same offense,’”’®® “same or 
similar circumstances, 128.6 SSS ae owner, 67 same 
parties,”°s “same piece of work,”°® “same punish- 
ment,”?° “same rate of interest, m7 “same right,”*? 
“same size and form,”** “same stipulated price, ‘74 
“same street,”7> “same taxes,”’® “same transac- 
CIOs eae tgane transaction or series of transac- 
tions, 78 “some transaction or transactions connected 
with ‘the same subject of action,”*® same unnatural 
manner,”®® “same voyage,’*? and same year.” 5? 


SAMENESS. Identity; near or essential resem- 


SAME—SAMPLE 


SAMPLE.’? As a noun, both in its legal and pop- 
ular acceptation, that which is taken out of a large 
quantity,** as a fair representation of the whole;*? a 
part shown as a specimen.®® As a verb, it may mean 
“to taste.” 


Sample baggage. Formerly it was defined as 
that baggage carried by commercial travelers, not for 
sale or free distribution,®? but the Interstate Com- 
merece Commission has approved the definition of the 
term as “baggage for the commercial as distinguished 
from the personal use of the passenger.”?* 

Sample merchant. One who sells or offers to sell 
any description of goods, wares, or merchandise by 
sample, card, description, or other representation, 
verbal or otherwise, or who acts as agent for the 
sale or collection of orders by sample or deseription 


blance.®* 

Sameness of appearance. 
ents,°* it is identity of design;*® 
wsthetic effect on the eye.*® 


pee Clement’s App., 49 Conn. 519, 
53.. Webb v. Denver, etc., R. Co., 7 


Utah 363, 367, 26 P 981. 


54. Standard Oil Co. v. California 
Peach, ete., Growers, 28 F. (2d) 283, 
285. 

55. Sheldon vy. 
314, 67 A 807. 


[a] It “is of much broader appli- 
cation than would be the phrase ‘the 
same neighborhood.’ ”’ Sheldon  v. 
Wright. 80 Vt. 298, 314, 67 A 807. 


56. Missouri, etc., R. Co. v. Whita- 
ker, 11 Tex. Civ. A. 668, 669, 33 SW 
716. 


57. Vota v. Ohio Copper 
Utah 129, 137, 129 P 349. 


58. Farmer y. Fisher, 197 Pa. 114, 
118, 46 A 892. 


59. Kile, etc., Co. v. Internal Rewv- 
enue Comr., 41 F.. (2d) 925, 927; Great 
Lakes Hotel Co. v. Internal Revenue 
Como Fc (2a) 4,7 4, 

[a] Includes more than “same 
owner.”—Great Lakes Hotel Co. v. 
Internal Rev. Comr., 30 F. (2d) 1, 4. 

60. See Patents § 314. 


61. Wahl y. Inter-State Business 
Men’s Acc. Assoc., 201 Iowa 1355, 1361, 
207 NW 395, 50 ALR 1374; Arneberg 
Vv. Continental Casualty Co., 178 Wis. 
428, 438, 190 NW 97, 29 ALR 93. 


62. Hawkins v. Duncan, 103 Ala. 
SOMES IO po aS) Sse Grand Junction 
Sugar Co. v. Fellows, 74 Colo. 242, 246, 
220 P 992; Sterling v. Ives, 78 Conn. 
498, 511, 62 A 948; Phillips v. Middle- 
sex County Com’rs, 122 Mass, 258, 260; 
State v. State First Nat. Bank, 4 Nev. 
491, 493; In re Opinion of Justices. 
76 N. H. 586, 587, 79 A 29; Perkins 
v. Perkins, 24 N. J. L. 409, 411; Suy- 
dam v. Voorhees, 58 N. J. Eq. 157, 
L624 43 UA 4; McDonald Vv. Dunbar, 
(Pa.) 12 A 553, 557; State v. Cook, 178 
Tex. 406, 414, 14 sw 9963s Davis) ov. 
Houston, (Tex. Civic An) 264 SW 625, 
628; Duty v. Chesapeake, etc., Nace k Oley, 
70 W. Va. 14, 20, 73 SE 331: Colbert 
v. State, 125 Wis. 423, 104 NW 61, 


63. Stiles v. Lambertville, 73 N. J. 
L. 90, 92, 62 A 288. 

64. Sheldon v. Wright, 80 Vt. 298, 
314, 67 A 807. 

“Same general neighborhood” com- 
pared see supra note 55. 

65. See Criminal Law §§ 443-487. 

66. Warden vy. Miller, 112 Wis. 67, 
72, 87 NW 828. 

[a] “Wnder like circumstances,” 
and “‘under the same or similar cir- 
cumstances,” are fairly interchange- 


Wright, 80 Vt. 298, 


Co., 42 


Apphed to design pat- 
the sameness of 


iste 
Sample room. 
shown.?® 


able. Warden vy. Miller, 112 Wis. 67, 
73, 87 NW 828. 


67. Great Lakes Hotel Co. v. Inter- 
nal Revenue Comr., 30 F. (2d) 1, 4. 


68. See Judgments §§ 1165, 1405. 


69. Long v. Chicago, etc., R. Co., 94 
Tex. 53, 60, 57 SW 802 [quot Interna- 
tional, ete., R. Co. v. StiH, 100 Tex. 
499, 505, 101 SW 442]. 


Bt Anderson v. State, 63 Ga. 675, 


71. Vaughan vy. Kennan, 
114, 116. 


72. Griffin v. Overman Wheel Co., 
OL Med DOSwraics. 89) OCA 42> eGreer 
v. Arlington Mills Mfg. Co., 17 Del. 
581, 591, 43 A 609; Wingate v. Par- 
sons, 4 Del. Ch. 117, 122; Pensacola 
Electric Co. v. Soderlind, 60 Fla. 164, 
170, 53 S 722, AnnCas1912B 1251. 


38 Ark. 


73. Cooper v. Otis Co., 156 Fed. 
665, 669. 
74. Lonoke v. Bransford, 141 Ark. 


18, 23, 216 SW 38. 


75. Com, v. McDonald, 160 Mass. 
528, 530, 36 NE 483; Com. vy. Jenkins, 
13% Mass: 572, 573. 


76. Tillamook v. Tillamook Coun- 
ty, 56 Or. 112, 116, 107 P 482. 


77. Vianello v. Credit Lyonnais, 
15 Fed. 637, 688; Reed v. Livermore, 
101 App. Div. 254, 256, 91 NYS 986; 
Anderson v. Hill, 53 Barb. (N. Y.) 238, 
245 [quot Konick v. Champneys, 108 
Wash. 35, 43, 183 P 75]; Advance 
Mhresher Cow ve islein, 28: 1S3 Ds Iie 
180, 182, 183 NW 51; Eaves v. State, 
115 Tex. Cr. 460, 29-SW (2d) 339, 340; 
McNail v. Sandygren, 100 Wash. 133, 
135, 170 P 561. See also Actions §§ 
bg A Set-Off and Counterclaim 
post. 


78. Metropolitan Casualty Ins. Co. 
v. Lehigh Valley R. Co., 94 N. J. L. 
236, 238, 109 A 743. 


79. Shaffer v. Chicago, ete., R. Co., 
300 Mo. 477, 501, 254 SW 257. See 
also Actions §§ 239— 243. 


80. Comer vy. State, 21 Ga. A. 306, 
307, 94 SH 314. See also Sodomy [36 
Cye¢ 502, 503). 


81. Wright v. Norwich, etc., 
Transp. Co., 30 F. Cas. No. 18 ,087, 8 
Blatchf. 14, 23. 


82. Cope v. Somers Point, 73 N. 
Jen ovon 377, 64 A 156. 
83. Webster New Int. D. 


“Identity” 31 C. J. p 237. 
“Resemblance” 54 C. J. p 700. 

84. See Patents §§ 100-104, 515. 
85. Bolte, ete., Co. v. Knight Light 


A room where samples are kept and 


Co., 180 Fed. 412, 414, 103 CCA 558. 


86. Bolte, etc., Co. v. Knight Light 
Co., supra. See Smith y. Whitman 
Saddle Co., 148 U. S. 674, 679, 13 SCt 
768, 37 L. ed. 606; Jennings v. Kibbe, 
10 Fed. 669, 670, 20 Blatchf. 353 (both 
cases omitting “sesthetic’’). 


87. Sample or samples: 
Baggage see Carriers § 1564. 
Inspection § 6 
Inspection see Agriculture § 

Food §§ 12-14, 47, 75. 

Sale by see Sales gg 402-405. ° 


88. Webber v. Com., 33 Gratt. (74 
Va.) 898, 904. 


[a] Import of the exhibition of a 
sample is that the article proposed 
to be sold is like that which is shown 
as a parcel of the article. Bradford 
v. Manly, 13 Mass. 138, 143, 7 AmD 


aa. 


89. Lynch y. American Hagle Fire 
Ins. Co., 220 App. Div. 196, 221 NYS 
4, 5 [quot Cyc]; Webber v. Com., 33 
Gratt. (74 Va.) 898, 904. 


90. Webber v. Com., supra. See 
Lynch y. American Eagle Fire Ins. 
Co., 220 App. Div. 196, 221 NYS 4, 5. 


[a] Held “merchandise for sale,’ 
and not ‘“‘samples.”—Lynch y. Ameri- 
can Hagle Fire Ins. Co., 220 App. Div. 
ae ae ee 45: 


v. Racscau! 
248, 273 Pp 819, 820 


92. Araje v. Pons nane R:iCox 
225 App. Div. 73, 231 NYS 245, 246. 


93. Int. Com. COmmn. Rules, rule 
4 subd (c) Lquot Araje v. Pennsyl- 
vania R. Co., 225 App, Div; 73, 231 
NYS 245, 246]. 

[a] It “is restricted to catalogues, 
models, and samples of goods, wares 
or merchandise, in trunks or other 
suitable containers, tendered by the 
passenger for checking as baggage to 
be transported on a passenger train 
or boat, for use by him in making 
sales or other disposition of the 
goods, wares or merchandise repre- 
sented thereby.’ Int. Com. Commn. 
Rules, rule 4 subd (c) fauet Araje v. 
Pennsylvania R. Co., 225 App. Div. 
73, 231 NYS 245, 246, 248]. 


94. White v. Com., 78 Va. 484, 485; 
Webber v. Com., 33 Gratt. (74 Va.) 
898, 904. See also Commercial Trav- 
éler!) 1:2. Cs Jip: 142% Drummenkose: 
J. p 790; Salesman ante; Traveling 
Salesman [388 Cye 950]. 

95. Standard D. 


[a] In indictment for breaking and 
entering a sample room in a _ hotel, 
sample room cannot be affirmed from 
its mere designation to be a _ shop, 


35% 


100 Cal, A. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


SAMPLE—SANE 


Phrase: “Sample . . . in course of delivery.”?® 


SANATORIUM.?* 
SANATORY.?® 
SANCTION. [§ 1] A. As Noun.®® A term that 


has been said to convey the idea of sacredness or of 
authority;! also weight.2 In a wider sense, the term 
may mean simply an authorization of anything ;* and 
may be employed as the equivalent of ‘“consent.”* 
As applied to law, it has the meaning of enforce- 
ment;°® the vindicatory part of a law, or that part 
which ordains or denounces a penalty for its viola- 
tion.°® 


[§ 2] B. As Verb. To ratify; confirm; approve.” 
Sanctioning right. The right of a servant who is 


wrongfully discharged to recover damages from the 
master for a breach of contract.® 


SANCTUARY. In old English law, a consecrat- 
ed or privileged place, such as a church or church- 
yard, to which, if an offender fled, his person was, 
(except in cases of treason and sacrilege,) secure 
from punishment.® 


SAND. [§ 1] A. Asa Noun.'® In ordinary par- 
lance, we all understand what is meant by the word, 
that is, a composition in which sand predominates; 
but it should and does have a technical meaning,!? 
as any hard, granular rock material that has been 
reduced to particles larger than dust and smaller 
than pebbles;*? comminuted stone in the form of 
loose grains, which are not coherent when wet;‘# 
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fine particles of stone but not reduced to dust;*°? a 
material which forms one of the ingredients of mor- 
tar and is the granular product arising from the dis- - 
integration of rock;!*® it is properly the result of 
attrition;!7 hence it may be water worn detritus, 
finer than that to which the name gravel would ordi- 
narily be applied;!* and forms part of the realty.'® 
While sand, in a general sense, may be considered 
as a mineral,?° and definitions may be found suffi- 
ciently broad to include any mineral when reduced 
to fine particles,” others limit the term to fine par- 
ticles of stone, and in ordinary use it is confined to 
fine particles of silicious stone,?* common sand con- 
sisting almost entirely of silica.?* 

Phrases: “Building sand,”’?4 “moulding sand,”?* 
“sand and gravel,’?® “sand, erude or manufac- 
tured,’’?*' and “standard sand.’ 

[§ 2] B. As an Adjective, the word may be em- 
ployed,?® as in the phrase “sand-pit.’?° 

Sand-blast. A blast prepared by partially filling 
an opening or crevice in the rock with powder, lay- 
ing a fuse, and filling in with sand and slate rub- 
bish.?? 

Sand packing. A fraudulent packing of eotton by 
intermixing or putting sand within the bale.?? 

SAN DOMINGO MAHOGANY. A trade term 
meaning a good figured mahogany equal in density 
to that known as San Domingo mahogany.3? 

SANE.** 


store, warehouse, or other building, 
structure or inclosure in which goods, 
merchandise, or valuable things are 
kept for use, sale, or deposit. Thom- 
as v. State, 97 Ala. 3, 5,12 S 409. 


OG. Sox yee Evans; [2917] 2 kK, B: 
275, 278. 


97. Generally see Hospitals 30 C. 
J. p 461. 


Regulation of see Municipal Cor- 
rorations § 482 
See also Sanitarium post. 


98. See Health § 3. 
tary post. 


99. Sanction of an oath see Oaths 
§ 5 note 62 [a]. See also Perjury 48 
Soe pr S15. 


Lea PeO. vo erat t; 
634, 43 NE 80. 

2. Peo. v. Kraft, supra. 

3. Black L. D. 

4 O'Sullivan v. Roberts, 42 N. Y. 
Super. 282, 287 (so construing it in 


the phrase “to obtain the sanction of 
the imperial government . . .’). 


5. Nolan County Comrs. Ct. v. 
Beall, 98 Tex. 104, 108, 81 SW 526. 


[a] “Every law must have its 
sanction; that is to say, its means of 
enforcement. Without such it can 
hardly be deemed a law.” Nolan 
County Comrs. Ct. v. Beall, 98 Tex. 
104, 108, 81 SW 526. 


[b] “Sanctions are of two kinds— 
those which redress civil injuries, 
ealled ‘civil sanctions,’ and those 
which punish crimes, called ‘penal 
sanctions.’”’ Bouvier heed: [quot No- 
lan County Comrs. Ct. v. Beall, 98 
Tex. 104, 108, 81 SW 526, 528]. 


[c] “In a more general sense, a 
‘sanction’ has been defined as a condi- 
tional evil annexed to a law to _ pro- 
duce obedience to that law.’ Black 
EnD: 


See also Sani- 


148 N. Y. 631, 


6. Black L. D. [cit 1 Blackstone 
Comm. p 56]. 
7. Webster New Int. D. 


8. Tiffin Glass Co. v. Stoehr, 54 


Oh. St. 157, 164, 48 NE 279. -See also 
Master and Servant §§ 103, 104. 


9. Burrill L. D. [cit 4 Blackstone 
Comm. pp 332, 333]. 


[a] Privilege of sanctuary abol- 
ished by Statute 21 James I, ¢ 28 


10. See also Gravel 28 C. J. p 824. 


11. Fellows v. Dorsey, 171 Mo. A. 
289, 301, 157 SW 995. 

12. Fellows v. Dorsey, supra. 

13. Fellows v. Dorsey, supra. 

[a] “ ‘Standard sand’ used in mak- 
ing mortar, is defined, by the Ameri- 
ean Society for testing materials, to 
be sand that will pass through a 
twenty sieve [a sieve with twenty 
meshes to the inch each way] and be 
caught on a thirty sieve.” Fellows 
v. Dorsey, 171 Mo. A. 289, 304, 157 
SW 995. 

14. Webster Int. D. [quot Fellows 
v. Dorsey, 171 Mo. A. 289, 306, 157 
SW 995]. 


15. Webster Int. D. [quot Fellows 
y. Dorsey, supra]. 
16. Mahan Civ. Engineering [quot 


Donaldson v. Roksament Stone Co., 
170 Fed. 192, 193]. 


17. Emerson, ete., Co. v. Simpson 
Bree Corp., 214 Fed. 572, 574, 131 CCA 
121. 

18. Century D.; Emerson, ete., Co. 
v. Simpson Bros. Corp., 214 Fed. 572, 
574. 

[a] “Gravel” 
tinguished.—Fellows v. Dorsey, 
Mo. A. 289, 306, 157 SW 995. 

Pag bet 29 Card.) oa. 

La Rowe v. McGee, 
a7 "156 SE 591, 593. 

[a] Equivalent to land.—Spinney 
v. Marr, 41 Me. 352, 355. 

20. See Mines and Minerals § 12 
eee and notes 84-86. 

ayers Vv. UW. S:, 1638 Hed. 63, 54, 
89 waren 28 
22. aie Vere Gig Sey Sib hose 
23. Myers v. U. S., supra, 


compared and dis- 
Tarek 


171 Ga. 


“Silica” [36 Cyc 456]. 


24 Loney v. Scott, 57 Or. 


378, 112 
P 172, 32 LRANS 466. 


25. Emerson, ete., Co. v. Simpson 
Bros. pcre 214 Fed, DZone Dil one 
CCA U2 

26. Brown .v. Brown, 8 Metce. 


(Mass.) 573, 576. 


[a] Meaning of “sand and gravel” 
in a deed is to be determined by evi- 
dence to prove the meaning of the 
words as generally understood in such 
locality. Brown v. Brown, 8 Metce. 
(Mass.) 573, 576. 


27. Myers U.. S., 1552 Fed. 502 
[aff 163 Fed, 53, "54, 89 CCA 284]. 


[a] “Crude sand is obviously com- 
mon sand, as found in nature. It 
consists almost entirely of silica.” 
Myers v. U. S., 155 Fed. 502, 503 [aff 
163 Fed. 53, 54, 89 CCA 284]. 


[b] “‘Sand manufactured’ . 
means a kind of sand which, although 
manufactured is substantially the 
Same as crude sand.” Myers v. U. 
S., 155 Fed. 502, 503 [aff 163 Fed. 53, 
54, 89 CCA 284]. 


28. See supra note 13 [a]. 
29. See cases infra notes 30-32. 
30. La Rowe v. McGee, 171 Ga. 


771, 156 SE 591, 593. 


“Sand-bar”’ see Navigable Waters 
§§ 188 note 95 [a], 196 text and note 
61. 

31. Stephens v. Martins, 
(Pa.) 376, 380, 17 A 242. 


32. Daniel v. State, 61 Ala. 4, 8. 


33. Snoqualmi Realty Co. v. Moy- 
nihan, 179 Mo. 629, 644, 78 SW 1014. 


[a] Used in building specifications 
in St. Louis “is a trade term and it 
does not mean mahogany that was 
grown on the island of Santo Domin- 
go.” Snoqualmi Realty Co. v. Moy- 
nihan, 179 Mo. 629, 644, 78 SW 1014. 


“Mahogany” 38 C. J. p 333. 


34. See Insane Perscns § 129. 
also Wills [40 Cye 1004-1007]. 


1 Mona. 


See 
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SANGUINEM EMERE. Literally “to buy the 
in feudal law, a vedemption by villeins, of 
their blood or tenure, in order to become freemen.®” 


SANGUINIS CONJUNCTIO BENEVOLENTIA 
DEVINCIT HOMINES ET CARITATE.** 


SANIS. A kind of punishment among the Greeks; 
inflicted by binding the malefactor fast to a piece 


blood” ; 


of wood.*? 
SANITARIUM.?® 


is given.*° 
SANITARY.*? 
SANITAS.*? 
SANITATION.#4° 
SANITY.** 


SANS. Law French, without.*® 


SANUS.*° 


SAPIENS INCIPIT A FINE; ET QUOD PRI- 
MUM EST IN INTENTIONE ULTIMUM EST IN 


EXECUTIONE.** 


SAPIENS OMNIA AGIT CUM CONSILIO. ie 
SAPIENTIA LEGIS NUMMARIO PRETIO NON 


35. Black L. D. 

{a] Another form of the phrase: 
“Sanguinem redimere,’ to redeem 
one’s blood. Burrill L. D. [Sub verbo 
“sanguis’’]. : 

36. A maxim meaning “A tie of 
blood overcomes men through benevo- 


lence and family affection.” Pelou- 
bet Leg. Max. 
[a] Quoted in: Steere v. Steere, 


Seonnsse Che nUN.  Y)ual, Lo. 1o)-AmpD 
256. 


or black Li. -D. 


38. See generally Hospitals 30 C. 
J. p 461. See also Sanitorium ante. 
39. Webster New Int. D. [quot 


Atlanta v. Blackman Health Resort, 
Inc., 153 Ga. 499, 504, 113 SE 545]. 


40. Atlanta v. Blackman Health 
Resort, Inc., supra (within Atlanta 
City Code §§ 729, 1430). 

41. Sanitary: 
Authorities, powers 

see lealth §§ 29-51. 
Defined see Health § 4. 

Districts see Health §§ 10-14. 
Officers see Health §§ 15-28; 

nicipal Corporations §§ 465-— 481, 

Regulations see Constitutional Law § 


and duties of 


Mu- 


857; Health § 31 et seq; Municipal 

Corporations §§ 206, 207, 446, 488, 

588. 

42. See Insane Persons § 130. 

43. See Health § 5. 

44. See Insane Persons § 131. 

45.' Burrill L. D. 

[a] Sans ceo que.—(1) Without 
this.. ) Black. D. (2) “Technical 


words formerly used in pleading by 
way of special traverse.’ Burrill L. 
D. See also Absque hoc 1C. J. p 364. 


{b] Sans frais.——Without expense. 
Black L. D. 
[ec] Sans impeachment de wast.— 


Without impeachment of waste. Bur- 
rill L. D. [cit Coke Litt. § 152]. 


{d] Sans jour.— Without day. 
Black L. D. See also Sine die [36 
Cy,e 459]. 

fe] Sans nombre.—(1) Without 
number; without stint or limit. 
Burrill L. D. (2) A term used in re- 
lation to the right of putting animals 
on acommon. Black L. D. -(3) The 
term “common ‘sans nombre’” does 


A health station or retreat;*° 
also a boarding-house or other place where patients 
are kept and where medical and surgical treatment 


SARANJAM. 


SARDINES. 


prepared and canned in oil.** 
Mediterranean Sea, and on the coasts of Italy, Spain, 
and France, but not in American waters.°4 In Maine, 
herring are packed for sardines.°? 


SANGUINEM EMERE—SATISF ACTION 


EST AASTIMANDA.?*® 


SAPIENTIS JUDICIS EST COGITARE TAN- 
TUM SIBI ESSE PERMISSUM QUANTUM COM- - 
MISSUM ET CREDITUM.*° 


SAPPHIRE.*? 


Assignment of lands or their rey- 


enue by the state for the support of troops.°? 


Small fish of the family clupeide, 
They are found in the 


SARSAPARILLA AND IRON. Sarsaparilla root 
or its extract combined with a solution of the metal 


iron.°& 
SASH.°7 
SASINE. 


In Scotch law, the symbolical delivery 


of land answering to the livery of seisin of the old 


English law.°® 


SATIS DOLATA SI BENE MORATA.* ue 
SATIS EST PRODESSE ETIAM MALIS PROP- 


TER BONOS QUAM BONIS DEESSE PROPTER 


MALOS.°° 


not mean that the beasts are to be 


innumerable; but only indefinite; not 
certain. Black L. D. 
{[f] Sans pluis.—Without more; 


without further words. Burrill L. D. 


Leit Dyer p 316]. 

[eg] Sans recours.—Without  re- 
course. Black L. D. See also Bills 
and Notes § 550 


46. See Insane Persons § 132. 
47. A maxim meaning “A wise 
man begins at the end; and that 


which is first in intention is last in 


execution.” Morgan Leg. Max. 
48. A maxim meaning “A wise 
man does everything advisedly.” 


Black L. D. [cit 4 Coke Inst. p 4]. 


49. A maxim meaning “The wis- 
dom of the law cannot be valued by 
money.” Peloubet Leg. Max, 


50. A maxim meaning “It is the 
part of a wise judge to think that a 
thing is permitted to him only in so 
far as it is committed and intrusted 
to him.” Morgan Leg. Max. [cit 4 
Coke Inst. p 163]. 


51. See Precious Stone 49 C. J. p 
1320 note 51 [h]. 


52. Wilson Gloss. [quot Shekh 
Sultan Sani v. Shekh Ajmodin, L. R. 
20 Indian App. 50, 56]. 


53. In re Wieland. 98 Fed. 
[aff 104 Fed. 541, 44 CCA 238]. 


[a] “Sprats and sardines belong 
to the same _ family. The 
smaller fish of this family are pre- 
pared and canned in oil, and are 
placed upon the market under the 
general name of ‘sardines.’ The sar- 
dine is a more expensive fish than 
the sprat, and sprats sold as sardines 
are sold as-sardines of inferior qual- 
ity, but ‘sardines’ appears to be the 
general term covering clupeids, both 
sardines proper and the commoner 
varieties, when put up in oil in tins.” 
In re Wieland, 98 Fed. 99, 101. [aff 
104 Fed. 541, 44 CCA 23]. 


“Sprats” [36 Cyc 809]. 


54. State v. Kaufman, 
57 A 886, 887. 


55. State v. Kaufman, supra 


56. Schmidt v. Breig, 100 Cal. 
678, 35 P 623, 22 LRA 790. 


57. See Building and Construction 


99, 


98 Me. 546, 


672, 
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[§ 1] A. As a Noun.—1. 


Contracts § 42 note 35 [a] (41). 


58. Black L. D. [cit 4 Kent Comm. 
p 459]. 


“hivery of seisin’” see Deeds § 11. 


_ 59. A maxim meaning “A woman 
is well enough dowered for a wife if 


possessed of good morals.’”’ Morgan 
Leg. Max. [cit Grigg Max.] 
60. A maxim meaning “It is bet- 


ter to retreat than to press forward 
in the wrong path.” 
Max. [cit Riley Max. 409]. 


60144. Satisfaction: 

Generally see Accord and Satisfac- 
tion 1 C. J. p 520; Novation 46 C. 
J. p 5723, Payment 48.Cy Tinpeb?7; 
Release 53 C. J. p 1191; Tender. 
[38 Cye 127]. 

Absolute deed in satisfaction of debt 
as constituting mortgage see Mort- 
gages § 99. 

Asserted on 
Error § 601. 

Entry of see Chattel Mortgages §§ 
473-478; Judgments §§ 1116-1138; 
Mortgages §$§ 962-970. 

Foreclosure of mortgage as satisfac- 
tion of lien see Mortgages § 1263. 
ispue joined on plea of see Juries § 

00. 

Levy as see Fines, Forfeitures, and 
Penalties § 18 note 36 [da 

Obtained from one of several joint 
tort-feasors see Torts [38 Cyc 491]. 
Satisfaction as defense to: 

False imprisonment see False Impris- 
onment § 115. 

Revival of judgment see Judgments 
§§ 1017, 1018. 

Satisfaction as ground: 

For opposition to revival of judgment 
see Judgments § 1018. 

Of equitable relief against judgment 
see Judgments § 706. 

Satisfaction of: 
Mone after assignment see Bonds § 


appeal see Appeal and 


Chattel Mortgages §§ 440-485. 
Claim for wages see Master 
Servant § 260. 
Condition to pay costs see Appeal and 
Error § 341 
Debt: 
After action commenced see "Osis 
$$ 167-170. 
Evidence as to in determining 
whether absolute deed consti- 
Ae mortgage see Mortgages § 


and 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Morgan Leg. | 


In Common Parlance—a. In General. 


satisfies ;°! comfort.°” 


[§ 2] b. As Compensation. 
ment;°®* compensation ;°° 
cation ;®* recompense ;°§ 
al;*° reward." 


[§ 3] c. As Mental Status. Conviction;7? release 
from suspense, doubt, or uncertainty ;*? the sense of 


certainty.74 


[§ 4] 2. In Equity. The donation of a thing, with 
the intention, express or implied, that it is to be an 
extinguishment of some existing right or claim of 


the donee;7® performance.?°® 
[§ 5] 3. In Law. 


Debt: 
Of decedent’s estate see ‘Executors 
and Administrators §§ 875-1265. 
Demand by tender see Tender [38 Cyc 
132, 162]. 
Execution: 
In general see Executions §§ 907— 
926 


Issued by justice of the peace see 
Justices of the Peace § 365. 
Fine by payment see Fines, Forfei- 

tures, and Penalties § 12. 
Ground of action for death see Death 
§§ 96-100. 
Judgment: 
In general see Judgments §§ 959, 
1057-1138. 
Assigned see Judgments §§ 990, 
991. 
By levy see Judgments §§ 1101- 
1110 


By one jointly liable see Judgments 
§§ 1062, 1404. 

By plaintiff see Bail § 6 

aye of see Sythe §§ 1116-— 
1 

In infant’s favor see Infants § 370. 

In justice’s court see Justices of 
the Peace § 326. 

In particular action or proceeding 


see specific titles throughout 
this Work 

Mandamus to vacate see Mandamus 
§ 144. 


Obtaining in equity see Judgments 
§§ 1142-1147. 

Operation and effect of see Judg- 
ments §§ 1114, 1115. 

Pleading see Judgments §§ 1541, 
1558. 

Postponement of lien by erroneous 
entry of see Judgments § 938. 
Presumption of from lapse of time 
see Judgments §§ 1069, 1070. 
Proving see Judgments §§ 1068— 

1074. 
What may be received in see Judg- 
ments § 1059. 

Landlord’s lien see Landlord and Ten- 
ant §§ 1590, 1594. 

Legacy see Executors and Adminis- 
trators §§ 1312-1316; Wills [40 
Cyc 1914]. 

Liability on appeal bond see Appeal 
and Brror §§ 3375-33878. 

Liens § 61. 

Mechanics’ Liens §§ 460-476. 

Mortgage: 

In general see Mortgages §§ 885-— 


As affecting priorities see Mort- 
gages § 547. 

Assigned see Mortgages §§ 702-720. 

By completed foreclosure see Mort- 
gages § 1112. 

Entry of see Mortgages §§ 962-970. 

Right to see Mortgages § 961. 

To deprive mortgagee of posses- 
sion see Mortgages § 581 

ore may make see Mortgages § 
&98. 

Part of joint demand as severance 
see Actions § 372. 

Party as determining sufficiency of 
performance of contract see Build- 
ing and Construction Contracts § 
80; Contracts §§ 768-770. 


Amends ;°8 
equivalent ;°° indemnifi- 
remuneration ;°°® 


The term has a distinctive sig- 
nificance in legal phraseology,*? and imports a re- 


SATISFACTION 


That which 
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lease and discharge of the obligation in reference to 


which it is given;7® the discharging or canceling of 
; ging 


atone- 


5 81 
requit- mand. 


a judgment, a mortgage, or the like, by paying the 
amount of it;7® payment®® of a legal debt or de- 
In connection with accord, 
ecution of the agreement of accord. 
the term is used frequently to measure the sufficien- 
ey of performance, and in this connection the word 
is variously construed;** in some eases as relating 


it is the ex- 
In contracts, 


solely to the personal taste or liking;** and in oth- 


ers, it is construed as legal’® or reasonable satis- 
faction;*® and the nature of the contract and the 
character of the required decision or opinion must 


determine to which class a given cause is to be re- 


ferred.87 


Penalty by application of property 
See Bail § 374. 

Plaintiff's claim by application of de- 
posit in lieu of bail see Bail 
9 


Railroad mortgage or 
Railroads §§ 736-740. 
61. Webster D. [quot Rivers v. 

Blom, 163 Mo. 442, 446, 68 SW 812]. 
62. Gannert v. Rupert, 127 Fed. 

962, 968, 62 CCA 594; National Sure- 

ty Co. v. Jarrett, 95 W. Va. 420, 428, 

121 SE 291, 36 ALR 1171. 

[a] One of the synonyms of “com- 
fort.’—Gannert v. Rupert, 127 Fed. 
962, 963, 62 CCA. 594 [cit National 
Surety Co. v. Jarrett, 95 W. Va. 420, 
428, 121 SE 291, 36 ALR 1171]. ‘ 


“Comfort” 11 C. J. p 1233. 


63. Webster D. [quot Rivers v. 
Blom, 163 Mo. 442, 447, 683 SW 812]. 


“Amends” 2 C. J. p 1319. 


64. Webster D. [quot Rivers v. 
Blom, 163 Mo. 442, 447, 638 SW 812]. 


[a] Mere recovery of stolen prop- 
erty does not constitute satisfaction 
within Comp. Laws 1915, § 15302, 
providing that a defendant convicted 
of buying, receiving, or aiding in the 
concealment of stolen property, 
where the theft was simple larceny, 
who shall make “satisfaction” to the 
party injured to the full value of 
the property stolen, shall not be im- 
prisoned in the state prison. Peo. 
v. Pizzimenti, 220 Mich. 487, 488, 190 
NW 232. \ 


65. Webster D. [quot Rivers v. 
Blom, 163 Mo. 442, 446, 63 SW 812]; 
Enquirer Co. v. Johnston, 72 Fed. 443, 
447, 18 CCA 628. 

“Compensation” 12 C. J. p 229. 


66. Enquirer Co. v. Johnston, 
Fed. 443, 447, 18 CCA 628. 


[a] In charge to jury, in a libel 
action, on “assessment of damages 
which should be a full and adequate 
satisfaction for all the wrong and 
injury inflicted,’ the court said that 


lien debt see 


72 


the word “obviously means ‘equiva- 
lent’ or ‘compensation.’ ” The 
Enquirer v. Johnston, 72 Fed. 448, 


447, 18 CCA 628. 
“Equivalent” 21 C. J. p 818. 


67. Webster D. [quot Rivers v. 
Blom, 163 Mo. 442, 446, 63 SW 812]. 


“Indemnification” 31 C. J. p 416. 


68. Webster D. [quot Rivers v. 
Blom, 163 Mo. 442, 447, 68 SW 812]. 


69. Webster D. [quot Rivers v. 
Blom, supra]. 


“Remuneration” see 54 C, J. p 377. 


70. Webster D. [quot Rivers v. 
Blom, 163 Mo. 442, 447, 683 SW 812]. 
71. Webster D. [quot Rivers v. 


Blom, supra]. 
“Rewards” 54 C. J. p 774. 


72. Worcester D. [quot Rolfe v. 
Rich, 149 Ill. 486, 438, 35 NE 352]. 


73. Worcester D. [quot Rolfe v. 


[§ 6] 4. Distinctions. 


The term has been distin- 


Rich, supra]. 

74. Worcester D. 
Rich, supra]. 

75. .Story Eq. Jur. § 1099 [quot 
Green v. Green, 49 Ind. 417, 423]. 

76. Story Eq. Jur. § 1099 [quot 
Green vy. Green, supra]. 


“Performance” 48 C. J. p 811. 


77. Jersey Island Dredging Co. v. 
Whitney, 149 Cal. 269, 277, 86 P 509. 


78. Jersey Island Dredging Co. v. 
Whitney, supra. 


[a] “There can be only two kinds 
of satisfaction, actual and legal. Ac- 
tual is where payment in money, or 
its equivalent, is made of the debt, 
legal is where from some act done 
by the party, or from lapse of time, 
the law presumes payment.” Mazyck 
Ve, COILS USC. Presb 236: 


79. Webster D. [quot Rivers v. 
Blom, 163 Mo. 442, 447, 63 SW 812]. 


[a] “Satisfaction is the last act 
and end of the judicial proceedings.” 
Morton v. Tulare County Super. Ct., 
65 Cal. 496, 498; 4 P 489. 


80. Webster D. [quot Rivers v. 
Blom, 163 Mo. 442, 446, 63 SW 812]; 
Morton y. Tulare County Super. Ct., 
65 Cal. 496, 498, 4 P 489 [quot 
Churchill v. More, 7, Calc As viGl aa: 
96 P 108]; Fitzgerald vy. Campbell, 
ae Va. 486, 489, 109 SE 308, 27 ALR 


[quot Rolfe v. 


81. Webster D. [quot Rivers v. 
Blom, 163 Mo. 442, 447, 68 SW 812]. 
ag. See Accord and Satisfaction 

83. See Contracts §§ 768—770. 

84. Prime v. Squier, 105 Nebr. 766, 


770, 181 NW 923. 
§ 768. 


85. Pollock v. Pennsylvania Iron 
Works Co., 13 Mise. 194, 197, 34 NYS 
129. 


“This court has held that the ‘satis- 
faction’ is a legal satisfaction, and 
that an architect cannot capricsously 
and willfully refuse to be satisfied; 
that if the work has been performed 
substantially in accordance with the 
contract, the architect ought to be 
satisfied, and the law will hold that 
he is satisfied.” Pollock v. Pennsyl- 
vania Iron Works Co., supra. 


86. See Waite v. Shoemaker, 
Mont, 264, 287, 146 P 736. 


fa] “All that it [defendant com- 
pany] could require under the clause 
of the contract providing that the 
work should be done to its satisfac- 
tion was that it should be done in such 
a way as to be satisfactory to a rea- 
sonable person acting in good faith.” 
Waite v. Shoemaker, 50 Mont. 264, 287, 
146 P 736. See also Contracts § 769. 

87. Thurman v. Omaha, 64 Nebr. 
490, 492, 90 NW 253 [quot Prime v. 
eae 105 Nebr. 766, 768, 181 NW. 


See also Contracts 
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“ademption,’’’® 
6“ 


guished from 
sue,”5® “release,”?° 
“remedy,”9? 


[§ 7] 5. In Phrases. 


“ive satisfaction,’°®® “ 4 


elaim,”®*? “in satisfaction of the 


“proving to the satisfaction,”®® “satisfaction beyond 
a reasonable doubt,’’! “satisfaction of the board [or 
jury ],”* “satisfaction of the court or judge, 
isfaction’ of the jury,’’* “to the satisfaction of the 
court,”® “to the entire satisfaction’ 


88. Heileman v. Dakan, (Iowa) 233 
NW 542, 543; In re Brown, 139 Iowa 
219, 225, 117 NW 260; Burnham vy. 
Comfort, 37 Hun (N. Y.) 216, 220. See 
Cowles v. Cowles, 56 Conn. 240, 243, 


23 A 414; In re Dawson, [1919] 1 Ch. 
102, 107. 
[a] Not synonymous.—‘in many 


of the text-books, and in many of the 
reported cases, the words ‘ademption’ 
and ‘satisfaction’ are inaccurately 
used as synonyms; but they are not, 
each being descriptive of a distinct 
state of facts.””’ Burnham vy. Comfort, 
3% Efun (NAY...) 216, 220: 

[b] ‘“Ademption” compared.— 
White v. Ponder, 180 Ky. 386, 389, 202 
SW 867 [quot Cye]. 

“Ademption” see Wills 
1914]. 

89. Myers v. Kennedy, 306 Mo. 268, 
283, 267 SW 810. 

“Covenant not to sue” see Release 

3h 


[40 Cye 


90. Cleveland, ete., R. Co. v. Hilli- 
goss, 171 Ind. 417, 86 NH 485, 488, 131 
AmSR 258; Ryan v. Becker, 136 lowa 
273, 111 NW 426, 427, 14 LRANS 329; 
Miller v. Beck, 108 Iowa 575, 582, 79 
NW 344. See also Release § 2. 

91. Miller v. Beck, 108 Iowa 575, 
578, 79 NW 344 (involving joint tort- 
feasors). 

92. Myers v. Kennedy, 306 Mo. 268, 
283, 267 SW 810. 


93. Prest v. Cole, 183 Mass. 283, 
285, 67 NE 246. 

[a] “A tender of satisfaction is 
not the same as satisfaction.” Prest 
v. Cole, 183 Mass. 283, 285, 67 NE 246. 

94. See cases infra this section. 


95. Williams v. State, 73 Miss. 820, 
823. 19 S 826. 

fa] “Full satisfaction” of the guilt 
of the defendant in a criminal case is 
not the equivalent of “belief beyond 
a reasonable doubt.” Williams v. 
State, 73 Miss. 820, 823, 19 S 826. 


“Reasonable doubt” see Reasonable 
§ 3 note 88. See also Criminal Law 
§§ 2395-2412. 

96. Plano Mfg. Co. v. Ellis, 68 
Mich. 101, 104, 35 NW 841 [cit Kidder 
Press’ Co. v. Reed, 1338 Ky. 350, 357, 
117 SW 950, 134 AmSR 450]. 

97. Hall v. Norwalk F. Ins. Co., 57 
Conn. 105, 108, 17 A 356. 

98. Fitzgerald v. Campbell, 131 Va. 
486, 493, 109 SE 308, 27 ALR 799. 

99. Rex v. Anderson, 7 Alta. L. 
102, 109, 16 DomLR 2038, 22 CanCrCas 
455. 

1. Owen v. State, 89 Tenn. 698, 700, 
16 SW 114 [quot Newton Finance 
Corp. v. Conner, (Tenn.) 33 SW (2d) 
95, 97: Frazier v. State, 117 Tenn. 
430, 457, 100 SW 94]; Rex v. Ander- 
son. 7 Alta. L. 102, 117, 16 DomLR 208, 
22 CanCrCas 455. 

2. Texas Indem. Ins. Co. v. Hollo- 
way, (Tex. Civ. A.) 30 SW (2d) 921, 
928. 


8. Coughran v. Markley, 15 S. D. 


“eovenant not to 
release of cause of action,”®? 
and “tender of satisfaction.”®? 


The word is of frequent oc- 
currence in phrases®* such as: “full satisfaction,”®® 
in satisfaction’ of plaintiffs 


’ [of an employ- 


tion.’ ? 


wrong’ done,’’?® 


993 66 boot 


sonable man.”?!9 


3%, 42, 87 NW 2; Davis v. Cook, 9 S. 
D. 319, 324, 69 NW 18. 

4 Com. yv. Barrish, 297 Pa. 160, 146 
AV5 53,205 65 


Os Ua Sy We nas kw mec GO sell be 560; 


563, 88 NE 1031, 130 AmSR 288, 16 
AnnCas 279; Tobias v. Tobias, 208 Il. 
A. 539, 544; State v. New England 


Furniture, etc., Co., 126 Minn. 78, 84, 
147 NW 951, 52 LRANS 932, AnnCas 
1915D 549; Kinsley v. Monongalia 
rte Ct., 31 W. Va. 464, 466, 7 SH 
45, 


6. Farmer v. Golde Clothes Shop, 
Inc., 225 Mass. 260, 262, 114 NE 303. 


7 MacDonald v. Kavanaugh, 259 
Mass. 439, 156 NE 740, 743. 


[a] In contract for constructing 
garage the words “import that the 
construction shall be to the satisfac- 
tion of a reasonable man and not 
Sue to the personal satisfaction of 
the owners.” MacDonald y. Kava- 
naugh, 259 Mass. 439, 156 NE 740, 743. 


8. Tetz v. Butterfield, 54 Wis. 242, 
246, 11 NW 531, 41 AmR 29. 


9. Harris v. Miller, 11 Fed. 118, 
122, 6 Sawy. 391. See McNaghten’s 
Case, 10 Cl. & F. 200, 210, 8 Reprint 
718 [quot Rex v. Anderson, 7 Alta. L. 
102, 109, 16 DomLR 203, 22 CanCrCas 
455 (referring to jurors) ]. 


10. Boa vy. San Francisco-Oakland 
Terminal Rys., 182 Cal. 93, 104, 187 P 
2 [quot Fidelity, ete., Co. v. Paraffine 
Paint Co.; 188 Cal. 184, 195, 204 Pe 
1076]; Shoemaker v. Indiana R., ete., 
Co., toind: AN 261; 133 UN 591, 5945 
Sherman v. Indianapolis Tract., ete., 
Co., 48-Ind. A. 623, 96 NE 473, 475; 
Terre Haute Tract., etc., Co. v. Payne, 
45 Ind. A. 132, 89 NE 413, 417; Balti- 
more, ete., R. Co. v. Walker, 41 Ind. 
A. 588, 84 NE 730, 735; Reinhardt v. 
Nehring, (Tex. Civ. A.) 283 SW 347, 
350; Shiflett v. Virginia R., ete., Co., 
HBO. Wile (eh) ey TALS SD) IX ARES S95 
Anderson, 7 Alta. L. 102, 133, 16 Dom 
LR 208, 22 CanCrCas 455. 

[a] “Equivalent to ‘find’ or ‘be- 
lieve.’””"—Boa v. San Francisco-Oak- 
land Terminal R. Co., 182 Cal. 93, 104, 
187'-P':2 f[oqnot, Fidelity, ete., Co. “vy. 
Paraffine Paint Co., 188 Cal. 184, 195, 
204 P 1076]; Terre Haute Tract., etc., 
Co. v. Payne, 45 Ind. A. 132, 89 NE 
413, 417 [cit and foll Shoemaker v. 
Indiana, RX .OUes (COme ae Unde cvs, 26, 
133 NE 591, 594; Sherman vy. Indian- 
apolis Tract., etce., Co., 48 Ind. A. 623, 
96 NE 473, 475]; Baltimore, etc., R. 
Co. v. Walker, 41 Ind. A. 588, 84 NE 
730, 735. 

{b] Instruction requiring plaintiff 
to prove defendant’s negligence ‘‘by 
a preponderance of the evidence and 
to the satisfaction of the jury” held 
not prejudicially erroneous as impos- 
ing a greater burden on plaintiff than 
the law imposes. Shiflett v. Virginia 
R., ete, Co.; 136 Va. 72,84, 116))S) 
500. 

11. Erikson vy. Ward, 266 Ill. 259, 
265, 107 NE 5938, AnnCas1916B 497; 
Handy v. Bliss, 204 Mass. 513, 519, 
90 NE 864, 134 AmSR 673; Tetz v. 


SATISFACTION—SATISFACTORILY 


er|,° “to the entire satisfaction of the owners,”? “to 
the full and complete satisfaction,”® “to their ‘satis- 
faction,’ ”® “to the satisfaction of the jury,’’?° “to the 
satisfaction of the owner,”’!! and “to your satisfac- 


[§ 8] B. As Adjective the term may be em- 
ployed? as in the phrases “satisfaction contracts,’”!4 
“satisfaction piece,”!® and “satisfaction slip.”!¢ 

SATISFACTORILY.?7 
so as to give satisfaction.!§ 
stances, it is held to mean “satisfactorily to a rea- 


In a satisfactory manner; 
Under some circum- 


Butterfield, 54 Wis. 242, 246, 11 NW 
531, 41 AmR 29. 

[a] As used in a contract provid- 
ing that a building shall be completed 
to the acceptance of the architect and 
the satisfaction of the owner it has 
no reference to the quality of the 
workmanship or materials. Tetz v. 
Butterfield, 54 Wis. 242, 246, 11 NW 
531, 41 AmR 29. 

[b] In building contract means 
substantial performance ‘‘to his sat- 
isfaction so far as he is acting rea- 


sonably in considering the work in 
connection with the contract.” 
Handy v. Bliss, 204 Mass. 513, 519, 


90 NE 864, 134 AmSR 673 [quot Erik- 
son v. Ward, 266 Ill. 259, 265, 107 NE 
593, AnnCas1916B 497]. 


12. Boa v. San Francisco-Oakland 
Terminal R. Co., 182 Cal. 93, 103,-187 
P 2; Washington v. State, 124 Ga. 
423, 426, 52 SE 910; Shoemaker vy. In- 
diana, Riz ete:; Co.) 27 Inds Aw261; 33 
NE 591, 594; Rex v. Anderson, 7 Alta. 
L. 102, 119, 16 DomLR 208, 22 CanCr 
Cas 455. . 


[a] In instructions: C1) ashe 
words ‘to your satisfaction from the 
evidence’ are equivalent to saying to 
the jury that the evidence must be 
such as to satisfy the jury.” Shoe- 
maker v. Indiana R., ete., Co., 77 Ind. 
A. 261, 133 NBD 591) 594." (2) Instrue= 
tion requiring proof ‘‘to your satisfac- 
tion” held not erroneous as placing 
upon plaintiff a greater burden of 
proof than the law required him, to 
assume. Shoemaker v. Indiana R., 
ete., Co., Supra. (3) Such an instruc- 
tion, although its refusal might have 
been justifiable, held not misleading. 
Boa v. San Francisco-Oakland Termi- 
neal Rip Co: sl 2 Cal, 931032105 sadist 
P 2. (4) In an instruction that the 
jury must convict the accused if the 
state has shown “to your satisfac- 
tion” that he committed the offense, 
the phrase means to the satisfaction 
of the jury beyond a reasonable doubt. 
Washington v. State, 124 Ga. 4238, 426, 
52 SE 910. 


13. See cases infra notes 14-16. 
14. U. S. Heat, etc., Co. v. Lach- 
man, 235 Mich. 75, 78,'209 NW 187. 


See also Contracts §§ 768-770. 
15. See Judgments § 1117; 
gages § 966. 


16. Hisler v. Canadian Fairbanks 
Co., (Sask.) 8 DomLR 390, 22 West 
LR 888, 8938, 3 WestWkly 753. 


Mort- 


17. See Satisfaction ante; Satis- 
factory post; Satisfy post. 

18. Century D. 

19. Fechteler v. Whittemore, 205 


Mass. 6, 10, 91 NE 155. 

[a] Construed as “reasonably sat- 
isfactorily.”—(1) Where articles of 
merchandise to be used for business 
purposes were ordered under an agree- 
ment that if “after a thorough trial” 
they were not found “to woxk satis- 
factorily” the order was to be can- 
celed, the term “satisfactorily” meant 
satisfactorily to a reasonable man. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


stad 


SATISFACTORILY—SATISFACTORY 


Phrases: 
factorily secured.’’?! 


SATISFACTORY.” 


reasonable;*7 


Satisfactory indorser. 


Fechteler v. Whittemore, 205 Mass. 
6, 10; 91 NE 155. °(2) Under a: con- 
tract for the establishment of a heat- 
ing plant to work “satisfactorily” to 
the school board, ‘“‘so long as the mem- 
bers of the board acting reasonably 
are not satisfied, the prime essential 
to the last payment being collectible, 
was wanting.” Manning v. Ft. Atkin- 
son School Dist. No. 6, 124 Wis. 84, 
102 NW 356, 362. 


20. Manning 
School Dist. No. 
102 NW 356. 


21. Cutter v. Cutter, 48 N. Y. Su- 
per. 470, 475. 


22. Satisfactory: 

As measure of sufficiency of perform- 
ance of contract see Building and 
Construction Contracts § 80; Con- 
tracts §§ 768-770; Sales §§ 417- 
425. 

Evidence: 

In general see Evidence § 1738. 

Of insurability as giving right to 
reinstate life insurance policy see 
Life Insurance § 240 text and 
notes 41-47. 

Goods see Sales § 417 et seq. 

See also Satisfaction ante. 
post. 


23. 
v. Murray, 
owe 


Wate. Atkinson 
6, 124 Wis. 84, 103, 


Satisfy 


Century D. [quot McCrimmon 
43 Mont. 457, 466, 117 P 


24. Webster D. [quot Pittman v. 
Pittman, 72 Ill. A. 500, 503; Shriver 
v. Union Stock Yards Nat. Bank, 117 
Kan. 638, 646, 232 P 1062 (quot Cyc)]. 


25. State v. Skillman, 76 N. J. L. 
464, 470, 70 A 83. 


[a] Charge ‘that the testimony of a 
witness who speaks from his personal 
knowledge ‘is more satisfactory than 
the testimony of another who speaks 
of matters which lie in opinion only,’ 

Was properly refused 5d 
because the word ‘satisfactory,’ as 
there used, means manifestly truth- 
- ful, and whether both witnesses are 
equally credible can only be deter- 
mined by the jury under all the cir- 
cumstances of the case.” State v. 
Skillman, 76 N. J. L. 464, 470, 70 A 
a 

6. State v. Trosper, 41 Mont. 442, 
es 109 P 858. 


[a] “Probable” held to “mean sub- 
stantially the same thing.”’—State v. 
Trosper, 41 Mont. 442, 447, 109 P 858 
(in an instruction requiring jury to 
say if defendant’s explanation of re- 
cent possession of stolen property 
was “reasonable, satisfactory, proba- 
ble or true’). 

27. The Avenger, 251 Fed. 19, 22, 
163 CCA 269; Cauet v. Smith, 86 Misc. 
997-7108; 149 NYS 101. 

[a] “Reasonable” held to “mean 
substantially the same thing.”—State 
ai Trosper, 41 Mont. 442, 447, 109 P 
Lb 
Bien 


“Reasonable” equivalent.—The 
251 Ked. 19, °22, 163 CCA 
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“Operates satisfactorily,”’2° and “satis- 


Affording,?* giving or pro- 
ducing satisfaction.?* In the particular connections 
in which employed the term has been defined vari- 
ously as meaning manifestly truthful;?° probable ;2® 
‘relieving the mind from doubt or un- 
eertainty?® and enabling it to rest with confidence ;?° 
satisfying ;°° sufficient ;*+ that [which] fully satis- 
fies or contents ;* yielding content. 
been distinguished from “valuable.’’?4 
The words have a ree- 
ognized commercial signification;?® it must be an 
indorsement satisfactory to the payee, and not to 


the maker.?® 


Other phrases: 
“ouaranteed satisfactory,”** “in a manner oe 
tory;”®° “satisfactory account,”*° “satisfactory com- 
“satisfactory deed,’’*? “satisfactory evi- 
“satisfactory examinations,’’*+ 


pletion,’”’*+ 
dence,’’*® 
tory ground,”?® 
1 46 
ing, 
note,” 48 


The term has | price,’5° 


“satisfactory to 


[c] “Reasonable” synonymous.— 
Cauet v. Smith, 86 Misc. 99, 103, 149 
NYS 101. 

“Reasonable” 52 C. J. p 1181. 


28. Webster D. [quot Pittman v. 
Pittman, 72 Til; A. 500; 503% State v. 
Trosper, 41 Mont. 442, 447, 109 P 858]. 


29. Webster D. [quot Pittman v. 
Pittman, 72 Ill. A. 500, 503; State v. 
Trosper, 41 Mont. 442, 447, 109 P 858]; 


Shriver v. Union Stock Yards Nat. 
Bank, 117 Kan. 638, 646, 232 P 1062 
[quot Cyc]. 

30. Century D. [quot McCrimmon 
vega 43 Mont. 457, 466, 117 P 
73). 


31. Webster D. 
Union Stock Yards Nat. 
Kan. 638, 646, 232 P 1062]. 


32. Century D. [quot McCrimmon 
v. Murray, 43 Mont. 457, 466, 117 P 
73). 


[quot Shriver v. 
Bank 117 


33. Webster D. [quot Pittman v. 
Pittman, 72 Ill. A. 500, 503; Shriver 
v. Union Stock Yards Nat. Bank, 117 
Kan. 638, 646, 232 P 1062 (quot Cyc)]. 


34. McCrimmon v. Murray, 43 
Mont. 457, 466, 117 P 73. 

“Valuable” [39 Cyc 1116]. 

35. Cutter v. Cutter, 48 N. Y. Su- 
per. 470, 475. 

36. Cutter v. Cutter, supra. 
also Bills and Notes §§ 527-565. 


“Indorser” see Bills and Notes § 
sell text, and) note. 60; 31: ‘CC: +J.. p 
887. 

387. Moot v. Business Men’s Inv. 
ASS OCH LOM meNig Xie Ole ot Ale nee INES 
1, 45 LRA 666. 

38. Canadian Western Fdy., etc., 
Co. v. Hoover, 13 Alta. L. 347, 37 
DomLR 285, 287, [1917] 3 WestWkly 
594. 


39. Brown v. Retsof Min. Co., 
App. Div. 368, 370, 111 NYS 594. 


40. Webster D. [quot Shriver v. 
Union Stock Yards Nat. Bank, 117 
Kan. 638, 646, 232 P 1062]. 


[a] “Satisfactory account of her- 
self.”,—Rex v. Jackson, 40 Ont. L. 
173) 0185,0 12) Ontwin’ 315  Latlt22Ont 
WN 191]. See also Rex v. Jackson, 
12 OntWN 77; 78, 161. 


41. Canadian Western Fdy., etc., 
(COs Nae HOOVer ol su A lta. neo ane oil 
omar 285, 286, ea Sala 3 West Wkly 
59 

42. Clark v. Asbury, (Tex. Civ. 
A.) 134 SW 286, 288. See also Ven- 


See 


127 


dor and Purchaser [39 Cye 1445- 
1536]. 

43. See Evidence § 1738. 

44. Tate v. North Pac. College, 70 


Or. 160, 165, 140 P 743. 


457 ont) Vv. Bliss, 89! ln Je kK B. 
174, 178; Stovin v. Fairbrass, 88 L. 
J. K. B. 1004, 1009 [quot Green-Price 
v. Pritchard, 89 Ll. J. K: B. 162, 1641. 
See Green-Price v. Webb, 89 L. J. 
K. B. 216, 218; Artizans, etce., Dwell- 
ings Co., Ltd. v. Whitaker, [1919] 2 


“satisfactory 
“satisfactory piece of work,”*® “satisfactory 
“satisfactory progress,” 
proof,’”>? “satisfactory proof of death,”®*? “satisfae- 
tory rate of progress,’ 
isfactory title,’’*° 
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“Good and satisfactory title,” 


“satisfac- 
“satisfactory experience in teach- 
manner,”** “satisfactory 


“satisfactory 


54 “satisfactory test,’>> “sat- 
“satisfactory to the company,”>? 
the purchaser,’®’ “stone satisfac- 


K. B. 301, 304. - 


46. Peo. v. Maxwell, 90 Misc. 104, 
105, 152 NYS 622. 


[a] As used in by-law of board of 
education, providing that applicants 
for licenses as assistant teachers in 
high schools must have had five 
years’ satisfactory experience in 
teaching, the term “means satisfac- 
tory to the board of examiners, and 
not to a court or jury. ’. > ‘THe 
court cannot substitute its judgment 
that the experience of the relator was 
satisfactory in the place jot oe oF 
the board of examiners.’ Kei 
eewell, 90 Misc. 104, 105, 152 NYS 


47. Lockwood Mfg. Co. v. Mason 
Regulator Co., 183 Mass. 25, 26, 66 
NE 420, 421. See Greenberg v. Lumb, 
129 NYS 182. 


[a] In construing contract thus 
to'reset a fence, the court said: ‘The 
plaintiff’s assignor, [contractor] was 
not bound to satisfy the defendant, 
[owner]. It was only bound to do 
the work in a manner that-ought to 


satisfy.” Greenbers v. Lumb, 129 
NYS 182, 183 
48. Hanna v. Mills, 21 Wend. (N. 


Y.) 90, 93, 34 AmD 216. 


49. Bruner v. Hegyi, 
97, 99, 183 P: 369. 


50. Rhodes Vv. Holladay-Klotz 
Land, etc., Co., 105 Mo. A. 279, 312, 
79 SW 1145. 


51. The Avenger, 251 Fed. 19, 22. 


52. Traiser v. Commercial Trav- 
elers’ Hastern Acc. Assoc., 202 Mass. 
292, 295, 88 NE 901; Bronson -v. 
Gutches, 17 App. Div. 204, 205, 45 
NYS 487; Van Steenbergh vy. Kortz, 
10; Johns: CN. Ye)" 167%, 169. 


.53.- Buffalo Loan, ete, Co. >w. 
Knights Templar, etc., Assoc., 126 N. 
ded 450, 453, 27 NE 942, 22 AmSR 


54 Berthold v. St. Louis Electric 
Gopsie Co., 165 Mo. 280, 302, 65 SW 
784. 


e 
55. U.S. Heat, etc., Co. v. Lach- 
man, 235 Mich. 75, 78, 209 NW 187. 


ePDHe “WOLrdS@a.puis ae havesreter= 
ence to the mechanical fitness and 
capacity [of an oil burner] to do 
the work intended it should do and 
represented it would do.” U.S. Heat, 
ete., Corp. v. Lachman, supra. 


56. Pennington v. Howland, 21 R. 
I. 65, 68, 41 A 891, 79 AmSR 774 [quot 
Latrobe Vv. Winans, 89 Md. 636, 650, 


42 Cal. A. 


43 A 829; Dillinger v. Og den, 244 
ay 20, 26, 90 A 446, ‘AnnCas1915C 
57. Lane v. New York L. Ins. Co. 


ie SE OLS Gis Sia) IGS, ins? are} 
Fettic. Aho] (evidence of insurability). 
See also Life Insurance § 240 text 
aes notes 41-47. 


Ogg: v. Herman, 71 Mont. 10, 
16° ot, i2) 476: Manning v. Ft. Atkin- 
son School Dist. No. 6, 124 Wis. 84, 
103, 102 NW 356. 
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tory to the commissioner,’”’®® “ ‘thorough and satis- 


SATISFACTORY—SATISFY 


to;7°. to pay off;71 to requite.7? 


aaa | 


e 


Phrase: “Satisfy 


factory’ treatment,’®° “very satisfactory,’’®! and | a prior len.’’*% 

“warranted satisfactory in every respect.” °? Satisfied. Discharged;7* extinguished;*° paid.7% 
SATISFY.°*  [§ 1] A. Primary Meaning. The [\ 3] 2. Expressing Mental Status. To con- 

primary meaning of the word®* is to cause to | yince?? beyond a reasonable doubt;7* to find; to 

have enough;°° to fill up the measure of a want (of a | free from anxiety,8° doubt,8! perplexity,’? sus- 


person or thing) ;®° to supply fully with what is 


required.°? 


[§ 2] B. Derived Meanings.—1. Expressing Dis- 
To answer or discharge, as a 
claim, debt, legal demand, or the lke;°* to comply 
give what is due 


charge or Payment. 


with the rightful demands of;®® to 


59. Stanton v. State, 103 Misc. 221, 
231, 175 NYS 568. See also High- 
ways § 348. 


60. Lord Co. v. Industrial Dyeing, 
etc., Works, 252 "Pa.i424, 424, 976A 
573. 

61. Shriver v. Union Stock Yards 
Nat. Bank, 117 Kan. 638, 642, 646, 
32 P 1062. 

62. Singerly v. Thayer, 108 Pa. 
291, 297, 2 A 230, 56 AmR 207. 

63.. See Satisfaction ante. See al- 
so Satisfactory ante. 

64. Shiflett v. Virginia R., ete., 
Co.; 186 Va. 72, 88, 116 SE 500. 

65. Standard D. [quot Shiflett v. 


Virginia R., etc., Co., supra. 


66. Webster D. [quot Foley v. 
State, 11 Wyo. 464, 483, 72 P 627]. 


67. Anderson L. D. [quot State v. 
Childs, 3 N. J. Misc. 3,..126) A’ 678, 
679]. 

68. Webster D. [quot Kronebusch 
v. Raumin, 6 Dak. 243, 42 NW 656, 
657]. 

69. Webster D. [quot Kronebusch 
v. Raumin, supra]. 

70. Webster D. [quot Kronebusch 
vy. Raumin, supra]. 


71. Webster D. [quot Kronebusch 
v. Raumin, supra]. 


72. Webster D. [quot Kronebusch 
v. Raumin, supra]. 


73. Windt v. Covert, 152 Cal. 350, 
394,93 P67. 

[a] Formal entry not required.— 
Statutory provision [Civ. Code § 
2876] compelling special lien holder 
to satisfy a prior lien ‘‘does not nec- 
essarily require thal a formal satis- 
faction must be entered of record.” 
pracy v. Covert, 152 Cal. 350, 354, 93 


74. Windt v. Covert, 152 Cal. 350, 
354, 93 P 67. See Lawrence v. Good- 
will, 44 Cal. A. 440, 452, 186 P 781; 
Kronebusch v. Raumin, 6 Dak. 243, 
42 NW 656, 657. 


{a] Signifies complete termina- 
tion.—‘“‘In ysing the word ‘satisfied’ 
as expressing the discharge of an ob- 
ligation, we understand it to mean 
a full and complete termination as 
to such obligation between the ob- 
ligor and _ obligee.”’ Lawrence v. 
peep y it; 44 Cal. A. 440, 452,-186 P 
781. 


75. Kronebusch vy. Raumin, 6 Dak. 
243, 42 NW 656, 657. 


76. Windt v. Covert, 152 Cal. 350, 
354, 93 P 67; Ex p. Krouse, 148 Cal. 
232, 233, 82 Pp 1043; Ex p. Henshaw, 
73 Cal. 486, 495, 15 P 110; Reynolds 
y. Bird, 1 Root (Conn.) 503, 506 (ap- 
plied to a note); State v. Towner, 
26 Mont. 339, 346, 67 P 1004; In re 


European Assur. Soc., 1 Ch. 'D 307, 
324. 
[a] Applied to mortgages “, 


means no more than paid or dis- 
charged.” Windt v. Covert, 152 @al; 
BO 28D4,.93" P81. 


pense,®? or uncertainty ;°4 to free the mind from 


doubt’®> and uncertainty;°® to give assurance to;** 


[b] There is no substantial dis- 
tinction between the words “paid” 
and ‘‘satisfied.” Ex p. Krouse, 148 
Cal. 232, 2338, 82 P 1043 [cit Hx p. 
Henshaw, 738 Cal. 486, 495, 15 P 110] 


77. Anderson L. D. [quot State v. 
Childs, 3: Ni. J. Mise.* 3, 126 A678, 
679, and cit Com. v. Colandro, 231 
Pa. 348, 354, 80 A 571]; Webster D. 
[quot Lawrence vy. Goodwill, 44 Cal. 
A. 440, 452, 186 P 781; Foley v. State, 
11 Wyo. 464, 488, 72 P 627]; Wor- 
cester D. [quot Rolfe v. Rich, 149 
Ill. 436, 439, 35 NE 3852]. 


[a] “One of the synonyms given 
is to ‘convince the understanding.’ ”’ 
Rolfe v. Rich, 149 Il]. 436, 439, 35 
NE 352 [cit Worcester D.]. 


78. Com. v. Colandro, 231 Pa. 343, 
354, 80 A 571. See Hale -v. State, 
10 Ala. A, 22, 24, 64 S 530. 


[a] “In the criminal law the word 
‘satisfy,’ when used without qualifi- 
cation, may be taken to mean, to con- 
vince beyond a reasonable doubt.” 


Com. v. Colandro, 231 Pa. 343, 354, 
80 A. 571. 
79. Shoemaker v. Indiana R., etc., 


Co.,.77 Ind. A. 261, 1383 NE 591, 594; 
Baltimore, etc., R. Co. v. Walker, 41 
Ind, A. 588, 84 NE 730, 735. 


[a] “Find” equivalent.—Shoemak- 
er v..Indiana R., etc., Co., 77 Ind..A. 
261, 183 NE 591,594; Baltimore, etc., 


R. Co. v. Walker, 41 Ind. A. 588, 
NE 730, 735. 
so. New Standard D. [quot Rex v. 


Anderson, 7 Alta. L. 102, 110, 16 Dom 
LR 208, 22 CanCrCas 455]. 


81. Anderson L. D. [quot State v. 
Childs; “3. IN. -J. Mise. 3, 26° A 678; 
679]; New Standard D.; Webster 


Int. D. [both quot Rex v. Anderson, 
7 Alta. L. 102, 110, 16 DomLR 208, 
22 CanCrCas 455]; Webster D. [quot 
Foley v. State, 11 Wyo. 464, 483, 72 
P 627]; Worcester D. [quot Rolfe v. 
Rich, 149) T11.1,.436,) 438, 35 NE. 352]; 
Pe v. Marquis, (lowa) 92 NW 691, 


82. . Worcester D. [quot Rolfe v. 
Rich, 149 Ill. 486, 438, 35 NE 352]. 


83. Webster D. [quot Foley v. 
State, 11 Wyo. 464, 483, 72 P 627; 
Rex v. Anderson, 7 "Alta. L. 102 110, 
16 DomLR 208, 22 CanCrCas ‘4551; 
Worcester D. [quot Rolfe v. Rich, 
149 Ill. 486, 488, 35 NE 352]. 


84 Anderson L. D. [quot State y. 
Childs) de N. Jo Mises Srele6 Awe s, 
679]; New Standard D.; Webster Int. 


1D [both quot Rex v. Anderson, 7 
Alta. L. 102, 110, 16 DomLR 208, 22 
CanCrCas 455]; Webster D. Tau ot 
Foley v. State, 11 Wyo. 464, 483, 72 
P e273. Bally vw Marquis, (lowa) 92 
a 691, 692 (using “and” instead 
fo) or 


85. Kelch yv. State, 55 Oh. 


St. 146, 
152, 45 NE 6, 8, 


60 AmSR 680, 39 
LRA toidis Détroit, ete RR. Co. Vv. 
yeahh eal Ohara, ate 12, 160 NE 688. 
ee ilecoxin w. om., 138 Ky 

848, 129 SW 309 avin 


For later cases, developments and changes in the law see Annotations, 


to relieve from all uncertainty or doubt;** to remove 
all reasonable doubt; 
upon a given proposition.*®? 
to believe.°? Phrases: “If the proof .. . 


89 to set at rest®°® the mind of,° 
To satisfy one’s self is 
satis- 
fa] “Yo satisfy the mind accord- 


ing to the common notion of mankind 
is to free it from doubt.” Kelch vy. 


State, 55 Oh. St. 146, 152, 45 N63 
8, 60 AmSR 680, 39 LRA 737. 
86. Detroit, etc., R. Co. v. Wahl, 


27 Oh. A. 9, 12, 160 NE 638. 

{a] Similar definition.—‘‘To free 
one’s mind from doubt or tncertain- 
ty.” Webster D. [quot Lawrence v. 
Seep tn 44 Cal. A. 440, 452, 186 P 
781]. : 

[b] “Signifies something 
than a belief founded on a prepon- 
derance of the evidence.’ Detroit, 
ete), R. Cot) v.0 Wahl, <27Oh. 1: Aneos 
12, 160 NE 688, 639. 


87. Webster D. [quot Foley v. 
State,11 Wyo. 464, 483, 72 P 627]. 7 


more 


88.. Baltimore, ' ‘etce:,.” “Ry “Coseya 
Walker, 41 Ind. A. 588, 84 NE 730, 
(Oey 

[a] “ ‘Satisfy’ as used in a state« 


ment that one party to a cause must 
satisfy the jury of a certain mates 
rial fact means to relieve it from 
all uncertainty or doubt.” Balti- 
more, ete., R. Co. v. Walker, 41 Ind. 
A. 588, 84 NE 730, 735. See Lawrence 
Vv. aged wal, 44 Cal. A. 440, 452, 186 
IP AUei. 


89. Foley v. 
483, 72 P 627. 


90. Ball v. 


State, 11 Wyo. 464, 


Marquis, (Iowa) 92 
NW 691, 692; Kelch v. State, 55 Oh, 
St. 146, 152, 45 NE 6, 8, 60 AmSR 
680, 39 LRA 737. 


91. New Standard D. [quot Rex 
v. Anderson, 7 Alta: L. 102, 110, 16 
DomUR: | 203, 922 Can€rCas! © 4558 
Webster D. [quot poly v. State, 11 
Wyo. 464, 483, 72 P 627]. See Law- 
rence v. Goodwill, 44 Cal. A. 440, 452, 
186 P 781 (omitting “ort 


[a] Similar definition.—"‘To_ set 
the mind at rest.” Anderson L. D. 
[quot State v. Childs, 3 N. J. Misc. 
8, 126 A 678, 679]; Worcester D. 
[quot Rolfe v. Rich, 149 Ill. 436, 439, 
35 NE 352). 


92. Webster D. [quot Lawrence v. 
eo 44 Cal. A. 440, 452, 186 P 


93. Sams Automatic Car Coupler 
Co. v. League, 25. Colo. 129, 135, 54 
P 642; Shoemaker Vv. Indiana R., ete, 


CoH ATUMING.:, Ay A261 Soe 591, 
594; Baltimore, ete., Ra “Co. gite 
Walker, 41 Ind. A. 588, 84 NE 730, 
735. But see bs ‘ilcoxin Vv.) Come 138 
Ky. 846, 848, 853, 129 SW 309 (crit- 
icizing use of “Satisfied” instead of 
“believe” in instruction on insanity 


in homicide trial). 


[a] “Believe” equivalent.—Shoe- 
maker v. Indiana R., ete., Co., 77 Ind. 
A. 261, 183 NE 591, 594 


[b] Synonymous with “believe.” 
—Sams Automatic Car Coupler Co. 
v. League, 25° Colo. 129, 135, 54 cS 
642; Baltimore, ete, R. Co. 
Walker, 41 Ind. A. 588, 84 NE 730, 


“Believe” 7 C. J. p 1036. 


Same title and section number, 


fies you,”°* “must. satisfy you,”®> “satisfies your 
minds,”®* “satisfy and produce conviction,”?? “sat- 
isfying beyond a reasonable doubt,’’* “satisfy your 
‘satisfy your minds to a moral cer- 


minds,”®? and ‘ 
tainty”? 
Satisfied. Convinced ;? 


ty;° 


eS: 
you are 


dence.”!1 


SATIUS EST PETERE FONTES QUAM SEC- 


TARE RIVULOS.'? 


SATURDAY’S STOP. In old English law, a space 
of time from even-song on Saturday till sun-rising 


94. Owen v. State, 89 Tenn. 698, 
700, 16 SW 114. 


95. Owen v. State, supra. 

96. Lawrence oes paoodimills 44 Cal. 
A. 440, 453, 186 P 

97. Lawrence v. ‘ata supra. 

98. Rex vy. Anderson, 7 Alta. L. 
102, 109, 16 DomLR 203, 22 CanCr 
Cas 455. 

{a] “Requires a higher degree of 


proot than ‘proving to the satisfac- 
tion’ or ‘clearly proving.’ Rex v. 
Anderson, 7 Alta. L. 102, 109, 16 Dom 
LR 203, 32 GanCrCas 455. 


99. Fidelity, etc., Co. v. Paraffine 
Paint Co., 188 Cal. 184, 195, 204 P 
1076. 

1. Hale v. State, 10 Ala. A. 22, 24, 


30, 64 S 530 

[a] “Means the same thing as to 
be convinced beyond a _ reasonable 
doubt.” Hale v. State, 10 Ala. A. 
22, 24, 30, 64 S 530. 


2. Meyrovitz v. Levy, 184 Ala. 
293, 300, 63 S 963; Bryan v. Moore, 
81 Ind. ’9, IAP State v. Childs, 3 N. 
wed. Misc. 3, 126 A 678, 679. See ‘Prime 
vy. Squier, 105 Nebr. 766, 770, 181 NW 
923. 


[a] “Convinced”’ synonymous.— 
Meyrovitz v. Levy, 184 Ala. 293, 300, 
63 S 963. 

[b] “To he ‘satisfied’ means to be 
‘convinced.’ ”—Prime v. Squier, 105 
Nebr. 766, 770, 181 NW 923. 

[c] “Convinced” held to have 
Same meaning as “satisfied.”—State 
v. Childs, 3 N. J. Misc. 3, 126 A 678, 
be 

Lawrence v. Goodwill, 44 Cal. 
A. $440, 452, 186 P 781. 

4. Kenyon v. Mondovi, 98 Wis. 50, 
54, 73 NW 314 (used with reference 
to a jury). 

* 5. Torrey v. Burney, 113 Ala. 495, 
504, 21 S 348. See Callan y. Hanson, 
86 Iowa 420, 423, 53 NW 282 


[a] “‘Not satisfied’ means (‘in 
doubt.’ ”’—Shepard v. Schaff, (Mo.) 
241 SW 431, 432. 

6 Cox v. Royal Tribe, 42 Or. 365, 
376, 71 P 73, 95 AmSR 752, 60 LRA 
620 (where it is said: “To be ‘satis- 
fied’ by a preponderance of the evi- 
- dence and to be ‘satisfied’ in the gen- 
eral sense are entirely different con- 
ditions of the mind’’). 


[a] “Its ordinary significance is 
sgmething more than a belief founded 
on a preponderance of evidence.” 
Rosenbaum v. Levitt, 109 Iowa 292, 
296, 80 NW 393 (holding its use 
misleading in instruction, without 
qualification or explanation). 


_ [b] Construed as demanding men- 
tal concurrence of jury and as hav- 
ing no wider meaning than ‘“prepon- 
derance of evidence” see Stewart v. 


of the conviction ;* 
sonably certain;* relieved of all doubt or uncertain- 
settled certainly, or fixed permanently what 
was before uncertain, doubtful, or disputed.® Phras- 
Bully ‘satistied,”” “Tl am satisthed,”® “if 9.4. 
satisfied,” “satisfied by the greater weight 
of the testimony,”2° and “satisfied from the eyl- 


SATISFY—SAUCE 


land.1# 
SAUCE.14 
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on Monday, in which it was not lawful to take sal- 
mon in Scotland and the northern parts of Eng- 


The word as commonly used desig- 


nates a condiment, generally but not always, of liquid 


rea- 


form, eaten as an addition to and together with a 
dish of food, to give it flavor and make it more 
palatable;+® a condiment, as salt or mustard; 
mixture or composition to be eaten with food for 
improving its relish;17 an accompaniment to food, 
usually liquid or soft, and highly seasoned or fla- 
vored, eaten as a relish, an appetizer, or a diges- 


16 a 


tive;!® appetizing addition to the principal material 


of a dish;*® a relishing condiment;?° a seasoning or 


dressing usually placed on the table to be used with 


regions 141 Mo. 562, 571, 44 SW 
32 


[ce] Construed as “honestly satis- 
fied..—Harward v. Hackney Union, 
Da) Lue, bv 00005 Oli « 

[dj] Construed as “judicially sat- 
isfied” and not personally satisfied. 
in re Dunn, 94 Misc. 578, 597, 158 
NYS 119. 

fe] Criminal statute (Vernon 
Code. Cr. Proc.” Annot. “[1S16} art 
1196), providing that a child under 


seventeen charged with a felony may 
be tried as a delinquent, if the judge 
is “satisfied” from the evidence that 
defendant is under such age, is man- 
datory, and, if the evidence is such 
as to leave no room for a difference 
of opinion among reasonable minds, 
it is the duty of the court to give 
the infant the benefit of the statute. 
“The term ‘satisfied’ in the statute 
does not mean that the issue may 
be decided against the accused ca- 
priciously or arbitrarily.” McRuf- 
fin v. State, 91 Tex. Cr. 569, 570, 240 
Sw 309. 


7 Owen v. State, 89 Tenn. 698, 


700, 16 SW 114. 
8. Shephard v. Carriel, 19 Ill. 313, 
319; Newton Finance Corp. v. Con- 


ner, (Tenn.) 33 SW (2d) 95, 97. 


[a] Held not equivalent to words 
required by statute in an oOfficer’s 
certificate to an acknowledgment of 
an instrument, where statute re- 
quires personal acquaintance with, 
or knowledge of identity of, the per- 
son executing the instrument. Shep- 
hard. ave Carrel e198 Dla setos 3 9 
Newton Finance Corp. v. Conner, 
(Tenn.) 38 SW (2d) 95, 97. 


9. Callan v. Hanson, 86 Iowa 420, 
53 NW 282, 283 (held used in sense 
of “believe’’). 


10. Chaffin v. Fries Mfg., ete., Co., 
135 N. GC. 95, 100, 47 SE 226° [quot 
Blue Ridge Land Co. v. Floyd, 171 
N. C. 543, 545, 88 SE 862]. 


[a] In instruction.—‘'The use of 
the word ‘satisfied’ did not intensify 
the proof required to entitle the 
plaintiffs to their verdict. The weight 
of the evidence must be with the 
party who has the burden of proof 
or else he cannot succeed. But sure- 
ly the jury must be satisfied or, in 
other words, be able to reach a deci- 
sion or conclusion from the evidence 
and in favor of the plaint’ff which 
will be satisfactory to themselves.” 
Chaffin v. Fries Mfg., etc., Co., 135 N. 
C. 95, 100, 47 SE 226 [quot Blue Ridge 
Land Co. v. Floyd, 171 N. C. 543, 545, 
88 SE 862]. 


{[b] Instruction properly refused. 
—(1) An instruction in an action on 
a contract that, “if the defendant fails 
to satisfy you, you will find for de- 
fendant,” was properly refused “as 


prepared food;*+ also a compote of fruit, as apple 
sauce;** fruit stewed with sugar;?* stewed or pre- 


the plaintiffs were entitled to-recover 
upon a preponderance of evidence. 
To require a jury to be ‘satisfied’ of a 
fact means more than that such fact 
should be shown by a preponderance 
of evidence.” San Antonio, ete, R. 
Co. v. Graves, (Tex. Civ. A.) 131 SW 
613, 614. (2) The word “satisfied,” in 
an instruction requiring the jury to be 
satisfied from the evidence that de- 
fendant’s agent had authority to act 
for it in the matter in controversy, 
was improper, since plaintiff was only 
required to establish such fact by a 
preponderance of, the evidence. West- 
ern Cottage Piano, etc., v. Anderson, 
45 Tex. Civ. A. 513, 518, 101 SW 1061. 


11. Western Cottage Piano, ete., 
Co. v. Anderson, 45 Tex. Civ. A. 513, 
518, 101 SW 1061. 


12. A maxim meaning “It is better 
to seek the fountains than to follow 
the streams.” Burrill L. D. [cit Pil- 
ford’s Case, 10 Coke 115b, 118a, 77 Re- 
print 1102]. 


13. Black L. DV. [cit Cowell]. 
14 See Customs Duties § 36. 
15. Bogle v. Magone, 152 U. S. 623, 


625, 14 SCt 718, 38 L. ed. 574. 


[a] “The word . . . is not ap- 
plied to anything which is eaten, alone 
or with a bit of bread, either for its 
own sake only, or to stimulate the 
appetite for other food to be eaten 


afterwards.” Bogle v. Magone, 152 
U.S. 623, -625, 14 SCt 718, 38 L. ed. 
574. 

16. 


Century D. heuer U. S. v. Mey- 
er, 8 Cust. A. 27, 28]. 


17. Webster Unabr. D. [quot Bogle 
v. Magone, 152 U. S. 623, 626, 14 SCt 
718, 38 L. ed. 574 (quot_U. S. v. Meyer, 
8 Cust. A.\ 27,29) 1. 


18. Century D. [quot U. S. v. Mey- 
er, 8 Cust. A. 27, 28]. 


19. Webster Unabr. D. [quot Bogle 
Vv. Magone, 152 U. S. 623, 626, 14 SCt 
718, 38 L. ed. 574 (quot U. S. v. Meyer, 
8 Cust. A: 27,29) J. 


20. Webster Unabr. D. [quot Bogle 
v. Magone, 152 U. S. 623, 626, 14 SCt 
718, 38 L. ed. 574 (quot U. S. v. Meyer, 
8 Cust. A, 27, 29)]. 


21. U.S. v. Wo On, 167 Fed. 314, 
315, 92 CCA 626. 

[a] Under Tariff Act [Act July 4, 
1897 c 11 § 1 schedule G] “thick soy 
[which is employed as an ingredient 
of sauces, or as a flavor or color for 
food while cooking] is not a sauce 
or similar to a sauce in material, 
quality, texture, or use.” U.S. v. Wo 
On, 167 Fed. 314, 315, 92 CCA 626. 


22. Century D. [quot U. S. v. Mey- 
elas. CUS, As ioilse 2 oil's 


23. Century D. [quot U. S. v. Mey- 
er, 8 Cust, A, 27, 29]. 
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served fruit, eaten with other food as a relish, as 
apple sauce, cranberry sauce, ete.** 

Phrases: “Anchovy sauce,”’?> “Melba sauce,”?® 
“nickles and sauces,”?* and “sauces of all kinds.”?* 

SAUSAGE.® An article of food composed of 
meat, salt, and spices;*° the word, without a prefix 
indieating the species of animal, is considered to be 
a mixture of minced or chopped meats with or with- 
out spices.3? 


, Phrases: “Common Chinese sausage,’*? “cured 
sausage,”**® “dried sausage,”** “frankfurter sausag- 
—es,”8> “sausage and cereal,”*® “sausage and potato 
flour,”®* “sausage, water and cereal,’’** “sausages and 
chopped meats,’?® and “sausages, Bologna.’ #® 
SAUVE QUI PEUT.*! 
SAVANNA.?? 


SAVE. To preserve from injury;*? also to ex- 
cept, reserve, or exempt; as where a statute “saves” 
vested rights;** to toll, or suspend the running or 
operation of, as to “save” the statute of limitations.*® 


Saved. In the law of salvage, a word used in the 


24. Webster D. [quot Bogle v. Ma- 
Prone, 152) UL) S.1623, 1626, L4nSCb LTS, 
38 L. ed. 574 (describing this as ‘“‘ad- 
ditional definition . - given ina 
later edition [of Webster D. ey) (quot 
U. S. v. Meyer, 8 Cust. A. 27, 29)]. 


[a] “Fruits preserved” contrasted 
with “sauces.”—U. S. v. Meyer, 8 Cust. 
A. 27, 31. 

25. Bogle v. Magone, 152 U. Ss. 623, 
625, 14 SCt 718, 38 L. ed. 574. 


26. U. S. v. Meyer, 8 Cust. A. 27 cag 


Comr., 


Fed. 906. 


Fed. 906. 


27. See Customs Duties § 36 text 36. 


159) Mich. 1,6, 123 NW: 580; 25 
LR ANS 616 [quot St. Louis Independ- 
ent Packing Co. v. Houston, 215 Fed. 
553, 558, 132 CCA 65]. 


382. Wing Sing Lung v. 
Hed. 392, 393,103 CCA.538, 539. 


33. Wing Sing Lung v. U. S., 
384. Wing Sing Lung vy. U. S. 171 24 
Wing Sing Lung v. U. 


S., 
30. *| Fed. 392, 398, 103 CCA 538, 539. 
St. Louis Independent Packing 52. 


SAUCE—SAW 


sense of salved, that is, saved by salvors.*® 


Saving.*7 Exempting;**® with the exception Ones 
The word has been distinguished from “reserving.”°° 


Phrases: “Save and keep harmless,’’®? “saving all 
just exceptions,”®? “saving clause,”®? “saving ex- 
ceptions,”°* “saving the rights of creditors who con- 
tract in good faith, B28 and ‘ ‘saving to suitors their 
common-law remedies.”°6 


SAVINGS AND LOAN ASSOCIATION. A term 
held synonymous with “building and loan associa- 
tion: 725 


SAVINGS-BANK.°*$ 
SAVINGS-BANK BOOK.®® A book issued to 


the person in whose name the deposit is made, and 
with whom the bank has made its contract; it is his 


voucher, and the only security he has, as evidence of 
his debt.®° 


SAVINGS DEPOSITOR.®! 
SAVINGS-FUND SOCIETY.* 


SAW.®? As a noun, a tool for cutting. As a 


Clause see Statutes [36 Cyc 1082, 
11638, 1164, 1231-1235]. 

See also Costs § 8; Deeds 7 339-345; 
Reservation 54 C. J. p 70 


180 48. Langdon v. New oe 6 Abb 


U.S; 
NCas (N. Y.) 314, 323. 


171 49. Langdon vy. New York, supra. 
a0. Keeler v. Wood, 30 Vt. 242, 
51... Miller v. Fries; 660 Ni Jeon 
180 377, 379, 49 A 674. See generally 


Indemnity 31 C. J. p 417. 
Elgin City Banking Co. v. 


and note 88 [al]. Co. v. Houston, 215 Fed. 558, 562, 132 Mawinney: (Alta.) 17 DomLR 577, 
28. Bogle v. Magone, 152 U. S. 623 SOT S : 5: 
627, 14 SCt 718, 38 L. ed. 574; U.S. v,| 3% Secretary Agriculture Reg. 18|,,e3 Pee tate USS S CVE 
Meyer, 8 Cust. A. 27, 30. subd 13 [quot St. Louis Independent , ’ 3 
Packing Co. v. Houston, 215 Fed. 553, 54. Graves v. Hicks, 194 Mass. 


[a] Anchovy paste 
paste held not included within the 
term “sauces of all kinds,’ under the 
tariff act [Act March 38, 18838 ec 121 
schedule G]. Bogle v. Magone, 152 
Wee Owoy 102K pla Otel Loe oadaeGs 
574 [rev 40 Fed. 226, 228 (where ver- | °°l- 
dict was directed on this point) ]. 39. 


[b] In Tariff Act (1913) schedule 


and bloater | 556 ils 


38. Bureau Animal Industries or- 
der 150, Amendm. 4 (§ 16 par 3) [quot 
St. Louis Independent Packing Co. v. 
Houston, 215 Fed. 553, 556, 132 CCA 


524, 525, 80 NE 605. See also Appeal 
and Error § 801 et seq. 


[a] “There is a _ difference  be- 
tween ‘saving exceptions’ and filing 
them.” Graves v. Hicks, 194 Mass. 
524, 525, 80 NE 605. 


Agr. Dep’t. Reg. Sept 12, 1906 


G par 201, the phrase has been held to 
include not only dressings or condi- 
ments used with meat, fish, or vegeta- 
bles, but also numerous things made 
chiefly of fruit pulp and many other 
products of culinary skill, such as 
sauces for puddings and various other 
dressings or preparations used at 
meals. U.S. v. Meyer, 8 Cust. A. 27, 
29. See also Customs Duties § 36. 
29. See also Bologna Sausage 8 C. 
Je pell4255 Hot Dog 80 Co J. pi47i. 
Sausage as subject to: 
Customs Duties § 36 note 76 [a] (1) 
(2). 
Food laws see Food § 24 note 8 [b]. 
80. Gentury D.; Worcester D. 
{both cit Armour v. State Dairy, etc., 
Comr., 159 Mich. 1, 10, 123 NW _ 580, 
25 LRANS 616 (quot St. Louis Inde- 
pendent Packing Co. v. Houston, 215 
Fed. 553, 559, 182 CCA 65, and [both 
quot Peo. v. Dehn, 190 Mich. 122, 128, 
155 NW 744])]. - 


31. Agr. Dep’t. Reg. Sept. 12, 1906 
[quot Armour v. State Dairy, etc.,, 
Comr., 159 Mich. 1, 7, 123 NW 580, 25 
LRANS 616 (quot St. Louis Independ- 
ent Packing Co. v. Houston, 215 Fed. 
553, 558, 182 CCA 65)]. 


[a] “Sausage is made of different 
kinds of meat, viz., pork, beef, and 
veal.’ Armour v. State Dairy, etc., 


[quot Armour vy. State Dairy, etc., 55. _ Lebel v. Bradin, (Que.) 7 Dom 

Comr., 159 Mich. 1, 7, 123 NW 580, 25] UR 470, 472. 

LRANS 616 (quot St. Louis Independ- 56. Rohde v. Grant-Smith-Porter 

ent Packing Co. v. Houston, 215 Fed.| Ship Co., 263 Fed. 204, 206 (constru- 

553, 558, 132 CCA 65) ]. ing Jud..Codes-§ ~24 (yes 256yeas 
40. Wing Sing Lung v. U. S., 180 amended by Act Oct. 6, 1917 §§ 1, 


Fed. 892, 3938, 108 CCA 588 [aff 171 
Fed. 906]. 

“Bologna sausage’ see 8 C. J. p 
1142. 


41. A maxim meaning “Save who 
can.’ The Mulhouse, 17 F. Cas. No. 


9,910. 
[a] Applied in: The Mulhouse, 17 
F. Cas. No. 9,910; Danson v. Cawley, 


1 Newfoundl. 877, 379. 
42. See Boundaries § 1 note 8 [b]. 
43. Webster New Int. D. 


44. Black L. D. See also Statutes 
[36 Cyc 1082, 1163, 12381-1235]. 


“Except” 23 C. J. p 180. 

“Exempt” 24 C. J. p 1224. 

“Reserve” 54 C. J. p 700. 

45. Black L. D. See also Limita- 
tions of Actions § 125 et seq. 

“Suspend” [37 Cyc 647]. 

‘moll’ [388 Cyc 359, 360 note 35]. 
46. The Schiller, 
See Salvage ante p 1 

47. Saving: 
Benefit of plea to hearing see Equity 
§ 535. 


2'Ps DD. 145, 1505 | 


2 [USCA tit 28 §§ 41 (3), 371]). 


57. Western Bond, etc, Co. v. 
Crews, 112 Or. +663, 669, 231 21383 
See Building and Loan Associations 
§§ 1-4. 

58. See Banks and Banking § 856 
et seq. 


59. See Banks and Banking §§ 
899-902. 

60. Pierce v. Boston Five Cents 
Sav. Bank, 129 Mass. 425, 432, 37 
AmR 371. 


[a] It has peculiar character.— 
“Tt is not a mere pass-book, or the 
statement of an account.” Pierce v. 
Boston Five Cents Sav. Bank, 129 
Mass, 425, 432, 37 AmR 371. 


61. See Banks and Banking § 961 
text and note 31. 


62. See Banks and Banking §§ 
856-860; Building and Loan Associa- 
tions §§ 1-4. 


63. As past tense of verb 
see See post. 

64. March D. [quot Alexander v. 
Beekman Lumber Co., 78 Ark. 169, 
172, 95 SW 449). 


“see” 


For later cases, developments and changes in the law see Annotations, same title and section number, 


SAW—SCAB 


verb, to cut, or separate with a saw; to use a saw.°®® 
As an adjective the term may be employed as in “saw 
plates,”®* and “saw timber.”®? 

SAWLOG.°S 

SAWMILL. [§ 1] A. As a Noun.°® A machine 


for sawing logs;*® a mill which deals with saw- 
logs;7+ an establishment for sawing logs into lum- 
ber by power.’? In a broad sense and without qual- 
ifying words, the term, as often used, may include 
all of the machinery necessary in the operation of 
such mill,“? as well as the buildings and grounds;*4 
but it has been held not to inelude detached person- 
alty.75 

Phrases: “One medium Rusher unmounted left- 
hand sawmill,”’’® “sawmill and machinery,”?? “saw- 
mills and their products,”’* and “steam sawmill.’”’7® 


[§ 2] B. As an Adjective, the term may be em- 
ployed,®® as in the phrases “sawmill. building,’$? 


“sawmill saw,’’®? and “sawmill tally.’’8? 


SAY. To express in words.’* <A word intended 
as a sort of warranty.*® In another sense, a word of 
estimation,®® or approximation.’’ It is also a word 
pointing and giving an explanation of what went 


65. Webster New Int. D. 
“Sawed lumber” see Customs | Vv: Anderson Lumber Co., 17 Ga. 
Duties § 33 note 38 [a] (5). See al-| 41, 86 SE 257]. 


so Logs and Logging § 3. 


[a] Vehicles, 


Ga. 643, 644, 650, 17 SE 972 [quot Hull 


draft animals, 
not included.—Hmpire Lumber Co. v. 


[56 C.J.] 183 


before.88 


“Say the beads.” An expression sometimes ap- 
plied to the devotional exercises which are performed 
on rosaries.*? 


Saying. Speaking.°° 
S. B. An abbreviation for “son of a bitch.’ 
SC. or SCIL. An abbreviation for “scilicet.”?? 


SCAB. [§ 1] A. Literal Sense. Among the com- 
mon literal meanings®® are an incrustation over a 
sore,’* or pustule formed by the drying up of the 
discharge from the diseased part;°® a surface formed 
on a sore in healing;®* and in this sense the term 
may be used to designate a contagious disease with 
which sheep are affected;®* also a disease in po- 
tatoes.°§ 


[§ 2] B. As a Term of Opprobrium—i. As a 
Noun. The word has a fixed and definite meaning,®® 
which is perfectly well known, and its use is very 
common.! In this sense the word is one of great 
opprobrium,” a term of contempt,* indicating a per- 
son who is regarded as an outeast to be shunned by 
his fellows;* and as a designation of a human being, 
it is said to be one of the most opprobrious and in- 


Vr Wino del Ct Ole D2 omib oes 
[b] Equivalent to “more or less.” 
—Brawiley Vv.) Us S.,. 10 (Ctl 522) 532. 
_[c] “Say about 2,800 tons,” a pro- 
vision in a charter party is fulfilled 


A. 40, 


etc., 


66. See Customs Duties § 32 note 
a Wy (oa) WS 
67. See Logs and Logging § 2 text 


and notes 15-17. 


68. See Logs and Logging § 1 text 
and notes 2, 3. 

Sawlog timber see Logs and Log- 
ging § 2 text and note 14 


69. Sawmill: 
In general see Logs and Logging § 
a'gl 


AS a manufacturing establishment, 
manufactory or factory see Manu- 
factures § 50 text and notes 54— 
56. 

See also Mechanics’ Liens § 38 note 


33 [a], § 50 note 67 [a] (3); Mills 
§ 1 note 16 [b]. 
70. See Alexander v. Beekman 


Lumber Co., 78 Ark. 169, 172, 95 SW 
449, 

{a] Held limited to machine and 
not to include the sheds covering the 
sawmill. Alexander v. Beekman 
Lumber Co., 78 Ark. 169, 172, 95 SW 

, 449. 


71. In re Gosch, 121 Fed. 604, 605. 

72. Standard D, [quot In re Gosch, 
supra]. 

' 73. McGregor v. Port Huron En- 
Sines ete Cos, «(Tex (Civ, A:). 120 
SW: 1128, 1133. See Alexander v. 
Beekman lumber Co., 78 Ark. 169, 
173, 95 SW 449. 

[a] Held to include: (1) “The 


saw of whatever kind with the ap- 
purtenances and machinery which 
operate it and which alone makes the 
property what it is denominated.” 
Newhall v. Kinney, 56 Vt. 591, 592. 
(2) “Other woodworking machines, 
as lathe machines and planing ma- 
chines.” Standard D. [quot In re 
Gosch, 121 Fed. 604, 605]. (3) A 
policy of insurance on a “steam saw- 
mill” held to cover not only the build- 
ing itself, but all the machinery and 
fixtures necessary to make it a steam 
sawmill in all its parts. Bigler v. 
New York Cent. Ins. Co., ‘20 Barb. 
635, 636 [aff 22 N. Y. 402]. 

74. McGregor v. Port Huron En- 
gine, etc., Co., (Tex. Civ. A.) 120 SW 
1128, 1138. See Alexander v., Beek- 
man Lumber Co., 78 Ark. 169, 1738, 95 
Sw 449. 


75. Empire Lumber Co. v. Kiser, 91 


Kiser, 91 Ga. 643, 644, 17 SE 972 [quot 
Hull v. Anderson Lumber Co., 17 Ga. 
A. 40, 41, 86 SE 257]. 


76. McGregor v. Port Huron En- 
gine, etc., Co., (Tex. Civ. A.) 120 SW 
1128, 1133. 


fa] In mortgage describing sepa- 
rately the various pieces of machin- 
ery and material going to make a 
complete sawmill, the phrase is held 
not to include other complete pieces 
of machinery particularly described, 
but to be restricted to the specific 
piece of machinery. McGregor vy. Port 
Huron Engine, etc., Co., (Tex. Civ. A.) 
120: SW 1128, 1133: 


77. Alexander v. Beekman Lumber 
Co., 78 Ark. 169, 178, 95 SW 449. 


78. Hull v. Anderson Lumber Co., 
17 Ga. A. 40, 41, 86 SE 257. 


{a] Mules used in carrying on 
sawmill business held not “sawmill 
products” within lien statute (Civ. 
Code [1910] § 3358). Hull v. Ander- 
son Lumber Co., 17 Ga. A. 40, 41, 86 
SE 257. 


79. Bigler v. New York Cent. Ins. 
Go; 12.0 sBarbey GNe ey.) e605 8 Ob. 


80. See cases infra notes 81-83. 
81. Frost’s Detroit Lumber, etce., 
Works v. Millers’, ete., Ins. Co., 37 


Minn. 300, 305, 
846. 


[a] Term held descriptive and not 
declaratory of the purposes for which 
only the mill could be used. Frost's 
Detroit Lumber, ete., Works v. Mill- 
ers’ Mut. Ins. Co., 37 Minn. 300, 305, 
34 NW 35, 5 AmSR 846. 


82. See Logs and Logging § 11 
text and note 44. 


34 NW 35, 5 AmSR 


83. Cody Lumber Co. v. Coach, 76 
te 106, 111, 146 P 978. See also Mills 

8. 

84. Webster New Int. D. 

85. Gwillim v. Daniell, 2 C. M. & 


R. 61, 71, 150 Reprint 26. 


86. See Brawley v. U. S., 11 Ct. Cl. 
52d, boas 


[a] “By estimation” equivalent.— 
Browleveve Uma LinCtiG@l o2e,mood. 


87. See Brawley v. U. S., 11 Ct. Cl. 
522, 532. 


[a] “About” equivalent.—Brawley 


by providing a cargo of twenty-eight 
hundred and forty tons where twenty- 
eight hundred and eighty tons is. the 
reasonable carrying capacity of the 


vessel see Miller v. Borner, [1900] 
15@ Bao. 
88. Leeming v. Snaith, 16 Q. B. 


275, 277, 71 ECL 275. 


[a], “That is to say” equivalent.— 
Leeming v. Snaith, 16 Q. B. 275, 277, 
71 ECL 275, 117 Reprint 884. 


89. Benziger v. Robertson, 122 U. 
S. 217; 21257 SCt 1169, 20). edl"1149: 
“Rosary” see 54 C. J. p 1105. 


90. Stutts v. State, 52 Fla. 110, 112, 
42 S 51 (in defamation indictment). 


91. Major v. MeGregor, 5 Ont. L. 
81, 82, 86 (holding, in this case, such 
meaning not shown). 

92. Cyclopedic L. D. 
post, 

93. U. S. v. Taliaferro, 290 Fed. 
214, 218. 

94. Webster New Int. D. [quot U. 
S. v. Taliaferro, supra]; Rex v. Elder- 
rie 45 N. S. 389, 404, 19 CanCrCas 


95. Webster Int. D: [quot Ui S: va 
Taliaferro, supra]. 


96. Standard D. [quot Rex vy. El- 
rein 45 N. S. 389, 391, 19 CanCrCas 
445]. 


KG Mount v. Hunter, 58 Ill. 246, 


See Scilicet 


24 


98. Standard D. [quot. Rex v. El- 
derman, 45 N. S. 389, 391, 19 Can€r 
Cas 445]. 


99. Illinois Malleable Iron Co. v. 
Michalek, 279 Ill. 221, 228, 116 NE 714. 


1. Walter A. Wood Mowing, etc., 
Mach. Co. v. Toohey, 114 Misc. 185, 
186 NYS 95, 99. 


[a] “Of ancient origin in its ap- 
plication to persons of disrepute.” 
Prince v. Socialistic Co-op. Pub. As- 
soc., 31 Mise. 234, 235, 64 NYS 285. 


2. Prince v. Socialistic Co-op. Pub. 
Assoc., 31 Mise. 234, 235, 64 NYS 285. 

3. Century D. [quot Prince vy. So- 
cialistic Co-op. Pub. Assoc., supra]. 


4. Prince v. Socialistic Co-op. Pub. 
soc., 31 Misc. 234, 235, 64 NYS 285. 
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sulting in the English language.® 


Used by trade unionists,° especially in times of 
the meanings of the word are: 
paltry,?® or shabby?! fellow; 
a person to, be de- 
spised;14 a person who does not give honest or fair 
compensation for labor;t® a rat;!® a very mean, 
specifically in recent use a workman 
who is not or refuses to become a member of a labor 
union,'® who refuses to join in a strike,'® and con- 
tinues at his work as usual,?° or who takes the place 
1 or of a workman on a strike ;°? a, work- 
man who works for lower wages than,?* or under con- 
ditions contrary to, those preseribed by the trade 
an opprobrious term?® used by the work- 
others who dislike such a person’s action.”° 
It is coarse and offensive, but it carries with it no 
and embraces no 
thought of violence, no infraction of the law, no 


strike, 
mean,” 


er;? a nonunion workman;?® 


jow man;1? 


of a striker,” 


union ;*4 
men or 


import of infamy or crime,?* 


threat, no menace.’ 
Phrase: “Natural born seab.’’?® 


[§ 


5. U.S. v. Taliaferro, 290 Fed. 214, 
218 (stating this to be matter of com- 
mon knowledge). 


6 Webster Int. D. [quot U. S. v. 
Taliaferro, 290 Fed. 214, 218]. 


7 U.S. v. Taliaferro, supra. 

8. Standard D. [quot Rex v. Elder- 
man, 45 N. S. 389, 391, 19 CanCrCas 
445]; Webster Int. D. [quot U. S. v. 


Taliaferro, 290 Fed. 214, 218; State v. 
Christie, 97 Vt. 461, 1238 A 849, 850, 
34 ALR 577]. 

9. Century D. [quot Prince v. So- 
cialistic Co-op. Pub. Assoc., 31 Misc. 
234, 235, 64 NYS 285]; Standard D. 
[quot Rex v. Elderman, 45 N. S. 389, 
391, 19 CanCrCas 445]. 

10. Standard D. [quot Rex v. El- 
derman, supra]; Webster Int. D. 
[quot U. S. v. Taliaferro, 290 Fed. 
214, 218; State v. Christie, 97 Vt. 461, 
123 A 849, 850, 34 ALR 577]. 

11. Century D. [quot Prince v. So- 
cialistic Co-op. Pub. Assoc., 31 Misc. 
234, 235, 64 NYS 285]. 

12. Rex v. Elderman, 45 N. S. 389, 
404, 19 CanCrCas 445 (where the 


word is said to be “the pleasant al- 
leged equivalent’’). 

13. March D. [quot Rex Elder- 
man, 45 N. S. 389, 392, 19 ConGhoas 
445]. 

14. Rex v. Elderman, 45 N. S. 389, 


404, 19 CanCrCas 445, 


15. Peo. v. Radt, 71 NYS 846, 848 
(where this is said to be the meaning 
given to it by the New York court of 
appeals). 

16. Webster Int. D. [quot U. S. v. 
Taliaferro, 290 Fed. 214, 218]. See 
State v. Christie, 97 Vt. 461, 123 A 849, 
850, 34 ALR 577. 

[a] “Rat” held to have similar 
meaning.—State v. Christie, 97 Vt. 
461, 123 A 849, 850, 34 ALR 577. 


“Rat” 52 C. J. p 1139. 


17. Rex v. Elderman, 45 N. S. 389, 
404, 19 CanCrCas 445. 


18. Century D. [quot Prince v. So- 
cialistic Co-op..Pub. Assoc., 31 Misc. 
234, 235, 64 NYS 285]. 

[a]. Similar definition.—‘‘A work- 
man who does not belong to or will 
not join or act with a labor union.” 
Standard D. [quot Rex v. Hlderman, 
45 N. S. 389, 391, 19 CanCrCas 445]. 

19. Century D. [quot Prince v. So- 


cialistic Co-op. Pub. Assoc., 31 Misc. 
234, 235, 64 NYS 285]; Encyclopedic 


3] 2. As an Adjective, the term may be em- 
ployed in this sense®® as in the phrases “scab- 


SCAB—SCAFFOLD 


faced,”#! and “seab labor.’’3? 


A dirty,® 
a nonstrik- 


SCAFFOLD 


or 
great the difficulty of formulating an adequate defi- 
nition,®?® the principal function of a scaffold, used 
in connection with the erection or repair of a build- 
ing, is to support in a convenient position the work- 
men engaged in the construction, either while work- 
ing in a fixed position, or even while passing to and 
fro in the course of the work.** 
been described as a word of definite meaning and one 
susceptible of precise application;?5 and in common 
understanding®® it means anything serving the pur- 
pose of raising from the ground workmen engaged 


SCACCARIUM. A chequered cloth resembling 
a chess-board which covered the table in the ex- 
chequer, and on which, when certain of the king’s 
accounts were made up, the sums were marked and 
scored with counters.?* 
chequer, or ‘“curia scacearil” 


Hence the court of ex- 
derived its name.*+ 


SCAFFOLDING.*?® However 


Nevertheless it has 


on a work of construction or repair;*° a support for 
workmen ;*! a temporary structure of timber, boards, 


D. [quot Rex v. Elderman, 45 N. S. 
389, 392, 19 CanCrCas 445]. 

20. Encyclopedic D. [quot Rex v. 
Elderman, 45 N. S. 389, 392, 19 CanCr 
Cas 445]. 

21. Century D. [quot Prince v. So- 
cialistic Co-op. Pub. Assoc., 31 Misc. 
234, 235, 64 NYS 285]. 


22. Webster Int. D. [qu Uses: 
v. Taliaferro, 290 Fed. 214, oe Tlli- 
nois Malleable Iron Co. v. Michalek, 
279 Ill. 221, 228, 116 NE 714; Walter 
A. Wood Mowing, etc., Mach. Co. v. 
Toohey, 114 Misc. 185, 186 NYS 95, 99 


(quoting ‘workingman” for ‘work- 
man’’)]. 
23. Webster Int. D. [quot U. S. v. 


Taliaferro, supra; Illinois Malleable 
Iron Co. v. Michalek, supra; Walter 
A. Wood Mowing, etc., Mach. Co. v. 
Toohey, supra (quoting ‘working- 
man” for “workman’’)]. 


24. Webster Int. D. [quot U. S. v. 
Taliaferro, 290 Fed. 214, 218; Illi- 
nois Malleable Iron Co. v. Michalek, 
279 Ill. 221, 228, 116 NE 714; Walter 
A. Wood Mowing, ete., Mach. Co. v. 
Toohey, 114 Misc. 185, 186 NYS 95, 99; 
State v. Christie, 97 Vt. 461, 123 A 
849, 850, 34 ALR 577]. 


25. Century D. [quot Prince v. So- 
cialistic Co-op. Pub. Assoc., 31 Misc. 
234, 235, 64 NYS 285]. 


[a] “It is offensive, beyond ques- 
tion, and perhaps opprobrious.” Wal- 
ter A. Wood Mowing, etc., Mach. Co. 
ms Toohey, 114 Misc. 185, 186 NYS 95, 


26. Century D. [quot Prince v. So- 
cialistic Co-op. Pub. Assoc., 31 Misc. 
234, 235, 64 NYS 285]. 


27. Walter A. Wood Mowing, etce., 
Mach. Co. v. Toohey, 114 Misc. 185, 
186 NYS 95, 99. 


28. Walter A. Wood Mowing, etc., 
Mach. Co. v. Toohey, supra. 


29. Rex v. Elderman, 45 N. S. 389, 
406, 19 CanCrCas 445, 

30. See cases infra notes 81, 32. 

31. Rex v. Elderman, 45 N. S. 389, 


404, 19 CanCrCas 445. 


32. Peo. v. Radt, 71 NYS 846, 848. 

33. Black L. D. [cit 3 Blackstone 
Comm. p 44]. 

34. Black L. D. [cit 3 Blackstone 


Comm, p 44]. 


“Court of Exchequer” 15 C. J. p 
88. 


ete., for various purposes, as for supporting work- 
men and materials 1 in building ;*? a temporary struc- 


“Excheauer” 23) Grd a Dies 


35. As appliance or place of work 
aoe Master and Servant §§ 474, 475, 


36. [a] Difficult of definition.— 
(1) The term is said to be difficult to 
define. Storrier v. Mosier, 221 N. Y. 
237, 240, 116 NE 981 [aff 166 App. Div. 
968 mem, 151 NYS 1146 mem]; Caddy 
v. Interborough Rapid Transit Co.; 
195 N. Y. 415, 421, 88 NE 747, 30 LRA 
NS! 30.) feit Adelstein  v. Roebling 
Constr. Co., 95 Misc, 125, 159 NYS 36, 
38]. (2) Hence it is necessary to 
work out each case upon its own pe- 
culiar facts. Caddy v. Interborough 
Rapid Transit Co., 195 N. Y. 415, 433, 
88 NE 747, 30 LRANS 30 [quot Stor- 
rier v. Mosier, 22 N.Y > 237, 24055006: 
NE 981] (in which several cases are 
cited to disclose wide range of things 
held to be “scaffolds’’). 


37. Adelstein v. Roebling Constr. 
Co., 95 Misc. 125, 159 NYS 36, 38. 


_ 88. Ericson _v. Bradley Contract- 
ing .Co., 150 NYS: £69) id. 
39. Ericson v. Bradley Contracting 


Co., 150 NYS 169, 170. 


40. Veazey v. Chattle, [1902] 1 K. 
B. 494, 496. 

[a] 
rangement whereby a person, who 
has to do work of construction or re- 
pair, may be enabled to lift himself 
and sustain his position at a particu- 
lar elevation so as to enable him to 
carry on his work from et pone é 
ie ien v. Dobbie, [1905] 1 K. B. 346, 


[b] May consist of: (1) A ladder 
see Ladder 85 C. J. p 982. (2) An ar- 
rangement of planks and _ ladders. 
Dredge v. Conway, [1901] 2 K. B. 42, 
47. (3) Ordinary pair of painter’s 
steps. Elvin v. Woodward, [1903] 1 
K. B. 838, 842. (4) The arrangement 
of movable trestles with boards laid 
across the ‘top within a building. 
peu ee v. eee [1900] 1 Q. B. 575, 


41. Walker D. beret Hoddinott v. 
Newton, [1901] A. C. 49, 70]. 


42. Webster ats D. [quot Caddy 
v. Interberough Rapid Transit Co., 
195 N. Y. 415, 422, 88 NE 747, 30 LRA 
NS 30 (quot Ericson Vv. Bradley Con- 


tracting Co., 150 NYS 169, 170)]. See 
also Master and Servant § 475. 
[a] Reasonably includes: (1) 


“Any kind of an elevated nites 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Similar definition —‘Any ar- 


ge he a 


SCAFFOLD—SCANDAL 


ture upon which workmen stood in erecting the walls 
of a building;** a temporary support.** 

SCALAWAGS. A name applied to hogs, fed upon 
mast, such as beechnuts and acorns.*® 

SCALE. [§ 1] A. As a Noun,*® one of its mean- 
ings is an instrument or machine for weighing.** 

[§ 2] B. As a Verb, a technical term, used in the 
logging business, meaning to measure logs,*® inelud- 
ing those afloat in waters.*® 

[§ 3] C. As an adjective, also, the term may be 
employed.*° 

Scale bills. A logging term meaning certificates 
of the measurement of logs,°? including those meas- 
ured while floating in waters.°” 

Scale tolerance. A normal variation as between 
different scales.°% 

Scale weight. A term used by dealers and manu- 
facturers of structural steel and iron said to mean 
the determination of the weight by what the mate- 
rial actually weighs in pounds.®4 

SCALER.°® 


SCALING LAWS.°* A term used to signify stat- 
utes establishing the process of adjusting the differ- 
ence in value between depreciated paper money and 
specie.°* 

SCALP.°® To buy and sell (transportation tick- 
ets) at less than the official rate.>° 


Scalped ticket. One bought from a ticket bro- 
ker.®° 

SCALPER. [§ 1] A. In Connection with Rail- 
road Tickets®* a dealer in tickets originally pur- 
chased by others;*? a ticket broker;®* one engaged 


[56 C.J.] 135 


in the business of buying and selling railroad tickets, 
and more especially the unused portions of excursion 
or special rate tickets.°4 


Scalper’s business.°® The buying and selling of 
railroad tickets that have been partially used.*® 


[§ 2] B. In the Coal Business, the word has 2 
special meaning as a person who does not have ar 
office, scales, or a place for storing coal, and who 
does not engage regularly and continuously in the 
coal business,'so as to supply the demands of the 
public at all times during the year;°’ but on the con- 
trary, one who is in the habit of buying one or more 
carloads of coal, principally in the summer and fall 
when coal is at a low figure, and then selling it to 
consumers directly off the car.°® 


[§ 3] C. In the Milling Industry a scalper, as 
used in attrition mills, is a device to avoid spoiling 
the mills by preventing foreign substances from 
getting into them.®® It is a device consisting of a 
sieve that oscillates.”° ; 

SCAMMONY. A twining species of convolvulus, 
native of Asia Minor.*? 

Scammony resin. A manufactured article made 
of scammony,*” by digesting secammony root or crude 
eum scammony in alcohol.*% 

SCAMNUM (or SCANNUM) CADUCUM. Law 
Latin, in old records, the cucking-stool, or ducking- 
stool.7# 

SCANDAL.’®> A term which, in the language 
of the law, is said to have the same meaning as 


“slander.”7& It has a special significance in equity 
pleading.”* 


for workmen to use in the perform- 
ance of their duties.” Koepp v. Na- 
tional Enameling, etec., Co., 151 Wis. 
302, 315, 139 NW 179. (2) ‘‘Any tem- 
porary structure made up of parts, 
viewing the term in its broadest 
scope, used for support while doing 
any kind of work.” Koepp v. Nation- 
al Enameling, etc., Co., supra. 


43. Century D. [quot Welk v. Jack- 
son Architectural Iron Works, 98 App. 
Div. 247, 248, 90 NYS 541]. 


44. Caddy v. Interborough Rapid 
Transit Co., 195 N. Y. 415, 423, 88 NE 
747, 30 LRANS 30. 


45. Bartlett v. Hoppock, 34 N. Y. 
118, 119, 88 AmD 428. 


46. Scale of: 

Costs § 226 et seq. 

Wages or compensation see Master 
and Servant §§ 234-237; Municipal 
Corporations §§ 1157, 1395, 1485, 


1657, 1658; Officers §§ 249-250%. 
47. Webster New Int. D. See also 
Municipal Corporations § 451; 


Weights and Measures [40 Cyc 879]. 


48. State v. Lumbermen’s Bd. of 
Exch., 33 Minn. 471, 473, 23 NW 838. 
See Connecticut Valley Lumber Co. 
v. Stone, 212 Fed. 713, 715, 129 CCA 
323. See also Logs and Logging §§ 
96-113. 

49. State v. Lumbermen’s Bd. of 
Exch., 33 Minn. 471, 473, 23 NW 838. 

50. See cases infra notes 51-54, 


51. State v. Lumbermen’s Bd. of 
Exch., 33 Minn. 471, 473, 23 NW 838. 

52. State v. Lumbermen’s Bd. of 
Exch., supra. 

Scale bills as evidence see Logs and 
Logging §§ 107-109. 

53. Smith v. Louisville, etc., R. Co., 
202 Iowa 292, 295, 209 NW 465. 

54. Hale v. Milliken, 5 Cal. A. 344, 
353, 90 P 365. See also Weights and 
Measures [40 Cyc 879]. 


[a] Contrasted with “figured” 


weight which “is the means of ascer- 
taining the weight by a _ standard, 
fixed and adopted by dealers in struc- 
tural steel.” Hale v. Milliken, 5 Cal. 
A. 344, 90 P 365, 369. 
55. See Logs and Logging § 5. 
56. Scaling laws: 
Constitutionality of see Constitution- 
al Law § 747. 
HA Ne and effect of see Payment 
57. Bouvier L. D. (such statutes 
were said to be rendered necessary by 
the depreciation of paper money nec- 
essarily following the establishment 
of American independence, and more 
recently to discharge those debts 
which were made payable in Confed- 
erate money). 


58. In brokerage parlance as a 
noun see Gaming § 121. 


59. Webster New Int. D. 


60. Hoffman vy. Northern Pac. R. 
Co., 45 Minn. 53, 55, 47 NW 312. See 
also Carriers § 1108. 


61. See also Carriers §§ 1108, 1121, 
1122; Constitutional Law § 1088. 


62. Comer v. Foley, 98 Ga. 
682, 25 SE 671. 


63. Illinois Cent, R. Co. v..Caffrey, 
128 Fed. 770; Hoffman v. Northern 
Pac. R. Co., 45 Minn. 53, 54, 47 NW 312. 


64. Illinois Cent. R. Co. v. Caffrey, 
128 Fedi770; 771. 


65. Scalper’s business: 

As actionable wrong or penal offense 
see Carriers § 1108. ’ 
Constitutionality of regulating tick- 
et sales see Constitutional Law 

1088. 
Prohibition of by state see Carriers § 
1108; Commerce § [21 note 34. 


66. Ford v. East Louisiana R. Co., 
110 La. 414, 415, 34 S 585. 


67. Sanford v. Peo., 121 Ill. A. 619, 
631. 


678, 


[a] “Regular coal dealer” con- 
trasted.—_—Sanford v. Peo., 121 Ill. A. 
619, 631, 643. See also Regular 54 
Cc. J. p 1170 note 5. 


whe Sanford v. Peo., 121 Ill. A. 619, 


69. Stitcht v. Buffalo Cereal Co., 
116 App. Div. 632, 101 NYS 905, 907. 


70. Stitcht v. Buffalo Cereal Co., 
supra. 
[a] Operation.—“It is spread un- 


der the elevator that carries the feed 
to the grinding mill, so that the feed 
passes over this before it reaches the 
attrition mill. The oscillation of the 
Sieve shoves the foreign substances 
to one side while the fine grain goes 
through.” Stitcht v. Buffalo Cereal 
See 116 App. Div. 632, 101 NYS 905, 
07. 


71. Webster New Int. Q. 
72. U.S. v. Martin, 155 Fed. 264. 
[a] As subject to duty see Cus- 


toms Duties § 30 note 42 [a] (12). 

“Rosin” 54 C. J. p 1104. 

73. U.S. v. Martin, 155 Fed. 264. 

[a] Process of manufacture.— 
“Manufactured by digesting scam- 
mony root or crude gum scammony 
in alcohol until exhausted, removing 
the alcohol by distillation, and pre- 
cipitating the resin by the action of 


water, and then drying the product 
at a gentle heat.” U.S. v. Martin, 155. 
Fed, 264. 


74, Burrill L. D. [cit Cowell]. 
“Cucking stool” 17 C. J. p-390. 
“Ducking stool’ 19 C. J. p 818. 
75. See also Scandalous post. 


76. Sharff v. Com., 2 Binn. 
bLEe S19! 


“Slander” 
4 


(Pa.) 
see Libel and Slander 


77. See Equity §§ 386, 387, 562; 
Pleading § 81. 


1386 [56 C.J.] 


Bill of scandal. A singular expression,*® which 
must mean an indictment of scandal or an indictment 
of slander.?® 


SCANDALOUS. Involving seandal;*° offending 
the senses;*! unnecessarily offensive.*? 

Scandalous and slanderous words. Those that 
may subject a man to the penalties of the law.** 


Other phrases: “Scandalous and impertinent,”** 
and “scandalous matter.’’®® 


SCANDALUM MAGNATUM.°® 

SCARECROW. Any frightful thing set up to 
frighten crows or other fowis from corn fields; hence, 
anything terrifying without danger; a vain terror.** 

SCAR TISSUE. The scar that has formed over 
the bone as a result of a fracture.®® 


SCATTERED SHIPMENT. An expression which 
does not seem to have any recognized legal mean- 
ing;®® and if it is a trade term used by shippers, its 
recognized meaning cannot be said to be generally 
known.®® However, in an acceptance of an order of 
goods “for scattered shipment” over a four-months 
period, it has been construed to mean that a certain 


SCANDAL—SCHEDULE 


SCAVAGE or SHEWAGE.°? A kind of toll or 
custom, exacted by mayors, sheriffs, etc., of mer- 
chant strangers, for wares showed or offered for sale 
within their liberties ;°* in old English law, a tribute 
exacted of merchants by the owners of fairs, for 
leave to show or offer their wares there.®* 

SCELUS INTRA SE TACITUM QUI COGITAT 
ULLUM FACTI CRIMEN HABET.”° 


SCENERY. Applied to a theater, a term which 
has been held not to include paint on the walls.°® 


SCENIC RAILWAY. A railway consisting of a 
track on which wooden ears are run at a high rate 
of speed, for the purpose only of amusement; and 
whose track is elevated a considerable distance from 
the ground at the highest place, and built on a gen- 
eral incline with intervening elevations; and whose 
cars are propelled by the force of gravity.” 

SCHEDIA. A word of the Roman law,®* which 
seems to have represented what we eall a “float.’°® 

SCHEDULE.: [§ 1] A. As a Noun. A eata- 
logue,” inventory,® or list, of property merely with- 
out attempt to describe it in detail;® a mere formal 
list or bill of quantities not necessarily containing 


amount of the goods should be shipped each month.?! 


78: Sharff v. Com., 2 Binn- (Pa.) 
514, 516. 

72S arsh. venom.) 2 sinnes (Cea.) 
514, 519 (construing as erroreous a 
jury’s verdict that accused was 
“guilty of a bill of scandal’). 


80. Webster New Int. D. 


81. Chew v. Eagan, 87 N. J. Eq. 80, 
$1, 99 A 611. 


82. Chew v. Hagan, 87 N. J. Eq. 80, 
82, 99 A 611. 


Sau yohant. va Com., 2. Sinn. Cea.) 
514, 519: 

84. Chew yv. Eagan, 87 N. J. Eq. 80, 
82, 99 A 611. See also Equity §§ 385-— 
387, 562. 

85. Scandalous matter: 


Generally see Scandal ante. 
In affidavit see Affidavits § 77. 
In brief see Appeal and Error § 1595. 
In pleading: 
As ground for withholding costs 
see Costs § 32. 
§§ 81, 1009, 


At law see Pleading 
1025. 

In equity see Equity §§ 386, 387, 
62. 

Of particular action or 
see specific titles. 


86. See Libel and Slander § 10. 


87. Webster D. [quot Atchison, 
etc., R. Co. v. Loree, 4 Nebr. 446, 448]. 


88. Evers v. Wiggins Ferry Co., 
127 Mo. ,A. 236, 245, 105 SW 306 
(where it is said that the flesh will 


proceeding 


never form over the bone at that 
place). 
89. Shane, etc., Co. v. Barrett, 71 


Ind. A. 331, 124 NE 780, 781. 


90. Shane, etc., Co. v. Barrett, su- 
pra. 

91. Shane, etc., Co. v. Barrett, su- 
pra. 

{a] In an order for several car- 


loads of goods to be shipped prior 
to a named date “as ordered out by 
me” an acceptance worded “for scat- 
tered shipment” during the four 
months preceding such date, held not 
such an acceptance as would consti- 
tute a meeting of the minds, so as to 
constitute valid contract of sale. 
Shane, ete., Co. v. Barrett, 71 Ind. A. 
331, 124 NE 780, 781. 


92. [a] Other forms of the word 
are “schevage’ ana ‘“schewage.” 
Black L. D. 


93. Black L. D. 
Hen. Vil ec 7). 

94 Burrill L. D. [cit Spelman]. 

95. A maxim meaning ‘He who se- 
cretly meditates a crime is guilty of 
the deed.” Morgan Leg. Max. [cit 
Tayler L. Gloss. 397]. 


A Forbes v. Howard, 4 R. I. 364, 


(prohibited by 19 


36 


97. In re Hull, 18 Ida, 475, 478, 110 
P 256, 30 LRANS 465. 


[a] Not analogous to “merry-go- 
round.”—A scenic railway held not 
“such place of public amusement” as 
a “merry-go-round,” and is not pro- 
hibited from being kept open on Sun- 
y, by Rev. Codes, § 6825. In re 
Hull, 18 Ida. 475, 480, 110 P 256, 30 
LRANS 465. See also Sunday [387 Cyc 
550]. 

“Merry-go-round” 40 C. J. p 652. 


98.. Raft of Cypress Logs, 20 F. 
Cas. No. 11,527, 1 Flipp. 548, 544, 


99. Raft of Cypress Logs, supra. 
See also Admiralty §§ 61, 62. 


[a] “Ratis” compared.—‘‘Ratis” 
answers properly to our word “raft.” 
Raft of Cypress Logs, 20 F. Cas. No. 
11,527, 1 Flipp. 5438, 544. 

SELOAt 20. Cup dns Tak, 

Ratt?) 51°C. J. p. 367. 

“Ratis” 52 C. J. p 1149. 


1. Schedule: 

Appended to Constitution see Con- 
stitutional Law § 34. 

For taxation see Taxation [37 Cyc 990 
et seq]. 

For transcript see Appeal and Error 
§ 2122. 

In assignment see Assignments for 
Benefit of Creditors §§ 153-161. 
Schedule of: 

Assessment for drain see Drains §§ 
236-242. 

Assets and liabilities see Assignments 
for Benefit of Creditors §§ 158, 159; 
Bankruptcy §§ 34-36. 

Hstate of: 

Decedent see Executors and Admin- 
istrators §§ 3877-379. 
Ward see Guardian and Ward § 214. 

Property: 

Soe see Attachment §§ 453- 

Exempt see Exemptions §§ 248-258. 

In antenuptial settlement see Hus- 
band and Wife § 184. 


any values whatsoever;°® also a statement. 


Phras- 


Property :—Continued. 

In proceedings for discharge from 
imprisonment for debt see Execu- 
tions § 1189. 

Mortgaged: 

As requiring recording see Chat- 
tel Mortgages § 202. 

As to sufficiency of description 
see Chattel Mortgages § 100 
notes 70-72. 

Of bankrupt see Bankruptcy §§ 34— 
36, § 315 note 86, § 660 notes 80- 


88, § 721. 
Of insolvent see Insolvency §§ 52, 
53, 243, 259. 
Railroad rates see Carriers §§ 670- 
6738, 1009-1013, 1080. 


Wife’s separate estate see Husband 
and Wife § 440. 


2. Chicago, etc., R. Co. v. Peo., 217 
Ill. 164, 169, 75 NE 368. 


“Catalogue” 11 C. J. p 31. 
3. Standard D. [quot Chicago, ete., 


Ri nC: Wi -Peo.j 207) Ts 64s ee OSes 
NE 368]. 
[a] Equivalent to “inventory.”’— 


Standard D. [quot Chicago, etc., R. Co. 
v. Peo:, 217 TN. 164; £69975 SNS s6sie 


“Inventory” 33 C. J. p 806. 


4 Chicago, etc., R. Co. v, Peo., 217 
Ill. 164, 169, 75 NE 368. 


“List” 38 C. J. p 67. 


5. Chicago, etc., R.'Co. vy. Peo; 217 
Ill. 164, 169, 75 NE 368. 


[a] Schedule of property for tax- 
ation is a list of assessable articles 
without attempting to describe the 
same in detail. Chicago, ete., R. Co. v. 
Peo., 217 Ill. 164, 169, 75 NE 368. See 
also Taxation [37 Cyc 990 et seq]. 


6. Millerke v. Reiley, 31 S. D. 342, 
349, 141 NW 136. 


[a] Not an appraisement.—Mil- 
lerke v. Reiley, 31 S. D. 342, 349, 141 
NW 136. 


“Appraisement” 4 C. J. p 1408. 


7, Chicago, ete., R..Co. v.,Peommaur 
Ill. 164, 169, 75 NE 368. 


[a] “Statement” compared and 
contrasted.—‘‘A statement would con- 
tain all that would appear in a sched- 
ule or list, but would contain minutie 
and matter of description not neces- 
sary to a schedule or inventory.” 
Chicago, ete., R. Co. v. Peo.; 21% 11h 
164, 170, 75 NE 368. 


“Statement” [36 Cyc 817-819]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


SCHEDULE—SCHOLARSHIP 


es: “Lists or schedules,”8 “schedule of bills al- 
lowed,”® “schedule or list,”+° and “statement or 
schedule.”?! 


Used with reference to a train, the term implies 
operation governed by a rule rather than a particu- 
lar direction or agreement.’ Phrase: “Allowed by 
schedule . . . to stop.’”23 


[§ 2] B. As a Verb. To form into, or place in, 
a schedule.1* 


Phrase: “Scheduled property.’ 


[§ 3] C. As an Adjective, the word may be em- 
ployed.?® 

Schedule time. Of a train, is the regular time, in- 
cluding the time consumed in stopping at stations.17 

SCHEME.'® A combination of things connected 
and adjusted by design;!® a design or plan formed 
to accomplish some purpose;?° a system.?! It is a 
word descriptive of the thing to be planned or de- 
vised.?2, In English law, the term is employed to 
designate a document containing provisions for reg- 
ulating the management or distribution of proper- 
ty,?* or for makine an arrangement between persons 
having conflicting rights, Ze 


Phrases: “Any scheme, artifice or device,’?% 
“scheme in the nature of a lottery,”?* and “scheme 
of reconstruction or improvement.”?7 


SCHETES. In old English law, usury was so 
ealled,?§ 


8. Chicago, etc., R. Co. v. Peo., 217 


18. See also Artifice 5 C. J. p 594; 
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SCHISM.?° In a general sense, division or sep- 
aration;*° but appropriately,?! a division or separa- 
tion in a church or denomination of christians oc- 
casioned by diversity of opinions.*? 


Schism bill. In English law, the name of an act 
passed in the reign of Queen Anne, which restrained 
Protestant dissenters from educating their own chil- 
dren, and forbade all tutors and school masters to 
be present at any conventicle or dissenting place of 
worship.*® 


SCHMASCHEN GLOVES. A trade term often 
applied to gloves of lamb origin but not to the ex- 
clusion of gloves of kid origin.*# 


SCHNAPPS.*> <A word of German derivation 
and as used in Germany and Holland it signifies a 
dram or drink of some alcoholic beverage;*° and 
this is said to have been probably its primary signifi- 
cation;*? but it has become an English word by use 
and adoption,?® and has long been used to designate 
gin manufactured at Schiedam,*® and as a name for 
Holland gin.*° 

SCHOLAR.*! One of those whose names are upon 
the register, and who are recognized as members of 
the schools, though they may occasionally be absent’ 
from school.*? 


Phrase: “Scholars of legal school age.”** 
SCHOLARSHIP.‘4 Maintenance for a scholar or. 


154 SW 769, 770. 


Til. 164, 170, 75 NE 368. 


9. Index Printing Co. v. Muscatine 
eee ae 150 Iowa 411, 412, 130 NW 

10. Chicago, ete., R. Co. v.- Peo, 
27ST). 164, 167; 169, 75 NE 368. 

iz; Chicago, étc., R...Co:-v.-Peo., 
supra. 

12. Draper v. Evansville, etc., R. 
Co., 165 Ind. 117, 119, 74 NE 889, 6 
AnnCas 569. 

[a] So construed in statute, 
[Burns St. (1901) § 5188] requiring 
railroad company to keep open its 
depots for a specified period preced- 
ing the arrival of passenger trains al- 
lowed by schedule to stop. Draper 
Vv. Evansville, etc, R. Co., 165 Ind. 
117, 119, 74 NE 889, 6 AnnCas 569. 


13. Draper v. Evansville, etc., R. 
Covel 65. Ind. Al 118, %4 NE 889, 6 
AnnCas 569. 

[a] Distinguished from ‘due to 
arrive and stop.’”—‘‘A train may be 
due to arrive and stop at a station 
for the taking on of passengers and 
yet not be scheduled to stop there.” 
Draper v. Evansville, etc., R. Co., 165 
Ind. 117, 119, 74 NE 889, 6 AnnCas 
569. 


14. Webster New Int. D. 


15. Landis v. Sanner, 146 Ga. 606, 
607, 91 SE 688. 

[a] As used in statute [Code 1910, 
§ 2956], providing that verdicts of 
jury ean specify the disposition to be 
made of scheduled property, “the ex- 
pression has reference 

Sn ege CO, property scheduled in ac- 
cordance with section 2954, and that 
has reference only to property owned 
by the defendant at the time of the 
filing of the libel for divorce.” Lan- 
dis v. Sanner, 146 Ga. 606, 607, 91 SE 
688. 

16. See infra text and note 17. 

17. Thompson y. Illinois Cent. R. 
Co., 154 Ky. 820, 823, 159 SW 587. 

[a] “Schedule time” contrasted 
with “actual time” or speed. Thomp- 
son v. Illinois Cent. R. Co., 154 Ky. 
820, 823, 159 SW 587. 


Device 18 C. J. p 1032; False Pretens- 
es2b) Cid. ps2 eraud 269 G.FJ. Dp 
1050; Fraudulent Conveyances §§ 133- 
aes Gaming 27.C. J. p 961; Lotteries 
§§ 9-29; Post Office se 220-266; Trad- 
ing Stamps [28 Cy.e* 919); 

19. Webster D. [quot In re Ma- 
son’s Orphanage, [1896] 1 Ch. 54, 56]. 


20; Wr S.) va-Dexte, L545 Med.3 390) 
896. 
[a] “May include a plan or device 


for the legitimate accomplishment of 
-an object.” Horman vy. U. S., 116 Fed. 
3D0, 352, D3) CCAS 70. 

[b] Regulations of charitable 
trust embodied in a deed form a 
scheme. In re Mason’s Orphanage, 
[1896] 1 Ch. 54, 56. 

21. Webster D. [quot In re Ma- 
son’s Orphanage, [1896] 1 Ch. 54, 56]. 


22. Horman v. U. S., 116 Fed. 350, 
Bo2,8 oo COA COL 

[a] “Scheme” and “artifice” com- 
pared.—While both are “descriptive 
of the thing to be planned ...a 
‘scheme’ may be of broader mean- 
ing, and not necessarily involve 
trickery or cunning.” Horman v. U. 
S., 116 Med. 350, 352, 53 CCA 570. 

23. Black lL. D: 

[a] Thus, in the practice of the 
chancery division, where the execu- 
tion of a charitable trust in the man- 
ner directed by the founder is dif- 
ficult or impracticable, or requires 
supervision, a “scheme” for the man- 
agement of the charity will be set- 
tled by the court. Black L. D. [cit 


Hunt Eq. p 248; Daniell Ch. Pr. p 
L765: 

24. Black L. D. 

25. Sherlock v. Sherlock, 112 


Nebr. 797, 201 NW 645, 647. : 


[a] As used in Workmen’s Com- 
pensation Law in connection with at- 
tempts to evade liability to injured 
workmen for compensation, the 
words “do not necessarily imply ac- 
tive fraud or evil design.” Sherlock 
v. Sherlock, 112 Nebr. 797, 201 NW 
645, 646. 


26. State v. Becker, 248 Mo. 555, 


“Tottery’” see Lotteries § 1. 

27. Mitchell v. Townend, [1921] 2 
KB eile Os 

28. Burrill LL. D. [cit Cowell]. 
See generally Usury [39 Cyc 888]. 

29. Affecting rights of property 
see Religious Societies § 163 et seq. 


30. Webster D. [quot McKinney v. 
Griggs, 5 Bush (Ky.) 401, 414, 96 
AmD 360]. 


“Division” 18 C. J. p 1407. 

“Separation” post. 

31. Webster D. [quot McKinney v. 
sees 5 Bush (Ky.) 401, 414, 96 
AmD 360]. See Nelson v. Benson, 
69 Ill. 27, 30 (the appropriate mean- 
ing of the term). 


32. See Religious Societies § 163. 

SG; ) Black D: 
cient In re Holzmaister, 61 Fed. 645, 

35. See generally Intoxicating 
Liquors 33 C. J. p 480. 

386. Wolfe v. Burke, 7 Lans. (N. 
Ya) “Toi i555 “See Burkey. Cassin: 
45 Cal. 467, 479, 13 AmR 204. 

“Beverage” see Intoxicating Liq- 
uors § 5. 

“Dram” (9 Co Js peel. 

“Drink” 19 C. J. p (645 See also 
Intoxicating Liquors § 14. 

37. Burke v. Cassin, 45 Cal. 467, 
479, 138 AmR 204. 

38. Wolfe v. Burke, 7 Lans. (N. 
Wa) aN altyay, 

o9., Burkes vy. Cassin, 46. iCalwus og 
479, 183 AmR 204. 

40. Webster D. [quot. Wolfe v. 


Burke, 7 Lans. (CN. Y.) 5d, 1554; 
SGHin?? 2:8) (Coie Dimi 


41. See’ Schools and School Dis- 
tricts post. See also Pupil 51 C. J. 
p 92; Student [387 Cyc 388]. 

42. Needham v. Wellesley, 139 
Mass. 372, 374, 31 NE 732. 

43. Needham v. Wellesley, supra. 
§ beg See Colleges and Universities 
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student;*® the foundation for the support of a stu- 


dent.*°® 


SCHOLASTIC. Asa noun, a scholar or student.47 


As an adjective, pertaining to or suiting a scholar, 


a school, or schools.*§ 
Scholastic year. 


The term is one of commen use,*® 


SCHOLARSHIP—SCHOOL 


nine months,°® and not of two calendar years, al- 


though it begins in the fall of one year and ends in 


fined.°? 


and is generally understood to mean a term of about 


45. Webster D. [quot Butts v. Mc- 
Murry, 74 Mo. A. 526, 530 (both cit 


In re Purington, 199 Cal. 661, 666, 
2250 P 657, 659 [but substituting 
“school” for “scholar’’])]. 

“Scholar” ante. 

“Student” [37 Cyc 338]. 


See also 
‘Colleges and Universities §§ 29-33. 


46. Webster D. [quot Butts v. Mc- 
Murry, 74 Mo. A. 526, 530]. 


47. Webster Int. D. [quot Craig 
‘County School Dist. No. 62 v. Craig 
‘County School Dist. No. 17, 143 Okl. 
136, 287 P 1035, 1037). 


48. Webster New Int. D. 

49. Smith v. Washington County 
Bd. of Education, 153 Ga. 758, 759, 
113 SE 147. 

50. Smith v. Washington County 
Bd. of Education, supra. 

Sl. Smith v. Washington County 
Bd. of Education, 153 Ga. 758, 760, 
113 SE 147. 

52. See Schools and School Dis- 
tricts § 1. 

53. Webster New Int. D. See 
Schools and School Districts post p 
139. 


Cross references: 


School accommodations see Schools 
and School Districts § 

School and college buildings see 
Schools and School Districts §§ ——. 
See also Colleges and Universities 
§ 1 text and note 18, §§ 14-18; 
.Dormitory 19 C. J. p 44 5. 

School and religious purposes see 
Schools and School Districts § —; 
Taxation [87 Cyc 932-944]. 

School board see Schools and School 
Districts § 

Schoolbook publisher see Schools and 
School Districts § 

Schoolbooks see Schools and School 
Districts § 

School children: 

In general see Schools and School 
Districts § See also Col- 
leges and Universities §§ 29-35; 
Pupil 51 C. J. p 92; Student [37 
Cyc 338]. 

* Transportation of see Carriers § 
1087; Schools and School Dis- 
tricts § 

School conveyances in sense of: 
Transfer of property see Schools 
and School Districts §§ 
Transportation see Schools 

School Districts § 

School corporation see Schools and 

School Districts §§ 

School credits see Schools and School 

Districts § 


and 


the spring of the following year.*? 

SCHOOL. As a noun the term is elsewhere de- 
When employed as an adjective, it means 
pertaining to a school.°8 


School district election see Schools 
and School Districts § 


School election see Schools and 
School Districts §§ 
School facilities see Schools and 


School Districts §§ 
School funds see Schools and School 
Districts §§ 


School furniture see Schools and 
School Districts §§ f 
School grounds see Schools and 


School Districts §§ 
Schoolhouse see Schools and School 
Districts §§ 
Schoolhouse site see 
School Districts §§ 


Schools and 


School lands see Public Lands §§ 
161-256; Schools and School Dis- 
tricts §§ 


School laws see Schools and School 
Districts §§ 


School matters see Schools and 
School Districts §§ 
School measure or question see 


Schools and School Districts §§ 
School officer see Schools and School 
Districts §§ 
School population see Schools and 
School Districts §§ 


School property see Schools and 
School Districts §§ 

School purposes see Schools and 
School Districts §§ ——; Taxation 


[37 Cye 932-939]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 166] 


ANALYSIS 
PART ONE: DEFINITIONS AND CLASSIFICATION 
J. DEFINITIONS [sub-analysis p 139] 
II. CLASSIFICATION OF SCHOOLS [sub-analysis p 140] 


PART TWO: PRIVATE SCHOOLS 
I. INCORPORATION AND ORGANIZATION [sub-analysis p 140] 
II. PUBLIC AID [sub-analysis p 140] 
III. VISITATION, SUPERVISION, AND CONTROL [sub-analysis p 140] 
IV. CONTRACTS [sub-analysis p 140] 
V. PROPERTY AND CONVEYANCES [sub-analysis p. 140] 
VI. DISCIPLINE; SUSPENSION OR EXPULSION OF PUPILS [sub-analysis p 140] 


PART THREE: PUBLIC SCHOOLS 
I. INTRODUCTORY STATEMENT [sub-analysis p 140] 
: II. ESTABLISHMENT AND DISCONTINUANCE [sub-analysis p 140] 
‘ III. SCHOOL LANDS AND SCHOOL FUNDS [sub-analysis p 140] 
IV. SCHOOL DISTRICTS AND OTHER LOCAL SCHOOL ORGANIZATIONS [sub-analysis p 141} 
. ADMINISTRATION, GOVERNMENT, AND OFFICERS [sub-analysis p 143] 
5 VI. AGENTS AND EMPLOYEES [sub-analysis p 146] ; 
VII. TEACHERS, PRINCIPALS, AND SUPERINTENDENTS [sub-analysis p 146] 
VIII. PROPERTY, CONTRACTS, AND LIABILITIES [sub-analysis p 150] 
IX. DISTRICT DEBTS, SECURITIES, AND TAXATION [sub-analysis p 155] 
X. RIGHTS AND REMEDIES OF TAXPAYERS [sub-analysis p 161] 
XI. PRESENTATION AND ALLOWANCE OF CLAIMS [sub-analysis p 162] 
XII. ACTIONS BY OR AGAINST DISTRICTS [sub-analysis p 162] 
XIII. PUPILS, AND CONDUCT AND DISCIPLINE OF SCHOOLS [sub-analysis p 163] 


XIV. OFFENSES AS TO EXAMINATION OR EMPLOYMENT OF TEACHERS; USE OF TEXT- 
BOOKS; CONDUCT ON SCHOOL PROPERTY [sub-analysis p 166] 


a 4 
< 


SUB-ANALYSIS 


PART ONE: DEFINITIONS AND CLASSIFICATION 


I. DEFINITIONS [§§ 1-17] p 167 
A. School [§§ 1-10] p 167 
1. In General [§ 1] p 167 
2. Particular Kinds of Schools [§§ 2-10] p 167 
a. Public or Common School [§ 2] p 167 
Private School [§ 3] p 169 
Graded School [§ 4] p 169 
d. Elementary School [§ 5] p 169 
Grammar School [§ 6] p 169 
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f. High School [§ 7] p 169 
g. District School [§ 8] p 169 
h. Normal School [§ 9] p 169 
i. Academy [§ 10] p 169 
B. School District [§§ 11-14] p 169 
1. In General [§ 11] p 169 
2. Consolidated School District [§ 12] p 170 
3.’ Independent School District [§ 13] p 170 
4. Joint School District [§ 14] p 170 
C. Other Terms [§§ 15-17] p 170 
1. Schoolhouse {§ 15] p 170 
2. School Laws [§ 16] p 170 
3. Officer of Schools [§ 17] p 170 


II. CLASSIFICATION OF SCHOOLS [§ 18] p 170 


PART TWO: PRIVATE SCHOOLS 


I. INCORPORATION AND ORGANIZATION [§ 19] p 170 
II. PUBLIC AID [§ 20] p 171 
III. VISITATION, SUPERVISION, AND CONTROL [§ 21] p 171 


IV. CONTRACTS [§§ 22-25] p 172 
A. In General [§ 22] p 172 
B. Contracts with Teachers and Instructors [§ 23] p 172 
C. Contracts for Instruction [§§ 24-25] p 173 
1. In General [§ 24] p 173 
2. Tuition and Other Charges [§ 25] p 174 


V. PROPERTY AND CONVEYANCES [§ 26] p 175 
VI. DISCIPLINE; SUSPENSION OR EXPULSION OF PUPILS [§ 27] p 176 


PART THREE: PUBLIC SCHOOLS 


I. INTRODUCTORY STATEMENT [§ 28] p 177 


II. ESTABLISHMENT AND DISCONTINUANCE [§§ 29-31] p 177 
A. In General [§ 29] p 177 
B. Normal Schools [§ 30] p 179 
C. Separate Denominational Schools [§ 31] p 179 


Ill. SCHOOL LANDS AND SCHOOL FUNDS [§§ 32-44] p 179 
. <A. School Lands [§ 32] p 179 
B. School Funds [§§ 33-44] p 180 
1. Creation and Sources [§ 33] p 180 
2. Preservation and Administration [§§ 34-40] p 181 
a. In General [§ 34] p 181 
b. Loans and Investments [§§ 35-40] p 182 
(1) In General [§ 35] p 182 
(2) Interest [§ 36] p 183 
(3) Mortgages To Secure Loans [§§ 37-38] p 184 
(a) In General [§ 37] p 184 
(b) Foreclosure by Sale of Property [§ 38] p 184 
(4) Repayment of Loans and Release of Security [§ 39] p 185 
(5) Actions To Enforce Obligation or Security [§ 40] p 185 
3. Apportionment and Distribution of Revenue [§§ 41-43] p 186 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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a. In General [§ 41] p 186 

b. Effect of Alteration of Districts [§ 42] p 191 

e. Adjustment of Improper Apportionment or Recovery of Payment [§ 43] p 192 
4. Liability of Officer Charged with Administration or Disposition of Fund [§ 44] p 192 


IV. SCHOOL DISTRICTS AND OTHER LOCAL SCHOOL ORGANIZATIONS [{§§ 45-128] p 193 
A. Preliminary Statement [§ 45] p 193 
B. Nature and Status [§§ 46-47] p 193 
1. In General [§ 46] p 193 
2. As Corporations [§ 47] p 194 
C. Creation and Alteration [§§ 48-90] p 197 
1. Power To Create [§§ 48-50] p 197 
a. In General [§ 48] p 197 
b. Delegation of Power [§§ 49-50] p 199 
(1) In General [§ 49] p 199 
(2) Redelegation [§ 50] p 205 
2. Territorial Hxtent [§§ 51-61] p 205 
a. In General [§ 51] p 205 
b. What Territory May Be Included [§§ 52-53] p 205 
(1) In General [§ 52] p 205 
(2) Territory in Two or More Counties or Townships [§ 53] p 206 
ce. Area or Amount of Territory [§§ 54-55] p 207 
(1) In General [§ 54] p 207 
(2) Taxable or Assessed Valuation [§ 55] p 208 
d. Shape or Plan [§§ 56-58] p 208 
(1) In General [§ 56] p 208 
(2) Compactness and Contiguity [§ 57] p 208 
(3) Maximum Extension from Schoolhouse or Center of District [§ 58] p 209 
e. Boundaries [§§ 59-61] p 209 
(1) In General [§ 59] p 209 
(2) Coincidence with Boundaries of Other Civil Divisions [§ 60] p 210 
(3) Hatension by Prescription [§ 61] p 210 . 
3. Number of Inhabitants or School Children [§ 62] p 210 
4. Time of Creation or Alteration [§§ 63-64] p 211 
a. In General [§ 63] p 211 
b. Restrictions on Successive Alterations [§ 64] p 211 
5. Proceedings for Creation or Alteration [§§ 65-78] p 212 
. In General [§ 65] p 212 
. Petition [§ 66] p 215 
. Notice [§ 67] p-223 
. Plat or Map [§ 68] p 228 
. Consent, Approval, or Remonstrance [§ 69] p 229 
. Submission to Popular Vote [§ 70] p 231 
. Meeting of District Board [§ 71] p 236 
. Appointment and Report of Commissioners [§ 72] p 237° 
. Order and Record [§§ 73-76] p 237 
(1) Order [§§ 73-74] p 237 
(a) In General [§ 73] p 237 
(b) Rescission of Order [§ 74] p 239 
(2) Minutes and Records [§ 75] p 239 
(3) Filing and Recordation [§ 76] p 240 
j. Certification of Action Taken [§ 77] p 240 
k. Curative Statutes [§ 78] p 241 
6. When Creation or Alteration Becomes Effective [§ 79] p 242 
7. Operation and Effect of Alteration [§ 80] p 243 
8. Supervision and Review of Action of Subordinate Agency [§§ 81-83] p 243 
a. In General [§ 81] p 243 ~ 
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b. Appeal [§ 82] p 244 
ce. Certiorart [§ 83] p 249 
9. Attacking Legality of Creatton or Alteration [§§ 84-86] p 250 
a. In General [§ 84] p 250 
b. Burden of Proof [§ 85] p 252 
ce. Hstoppel To Question Validity [§ 86] p 252 
10. Evidence of Creation or Alteration [§§ 87-89] p 253 
a. In General [§ 87] p 253 
b. Presumptions [§§ 88-89] p 253 
(1) In General [§ 88] p 253 
(2) Statutory Presumption after Lapse of Time [§ 89] p 254 
11. De Facto Districts [§ 90] p 254 
D. Name or Designation [§ 91] p 255 
E. Districts of Particular Kinds or for Particular Purposes [§§ 92-97] p 255 
1. In General [§ 92] p 255 
2. Independent or Special Districts [§§ 93-97] p 255 
a. In General [§ 93] p 255 
b. Municipal Independent Districts [§ 94] p 257 
3. High School and Graded School Districts [§ 95] p 258 
4. Consolidated or Union Districts [§ 96] p 261 
5. Joint Districts [§ 97] p 263 
F. Dissolution or Abolition [§§ 98-112] p 263 
1. Power To Dissolve or Abolish [§§ 98-99] p 263 
a. In General [§ 98] p 263 — 
b. Delegation of Power [§ 99] p 263 
2. Voluntary and Enforced Dissolution [§§ 100-101] p 264 
a. Voluntary Dissolution [§ 100] p 264 
b. Enforced or Involuntary Dissolution [§ 101] p 265 
3. Proceedings To Dissolve [§§ 102-108] p 266 
-a. In General [§ 102] p 266 
b. Petition [§ 103] p 267 . 
Notice [§ 104] p 267 
Consent or Approval [§ 105] p 267 
Submission of Proposal to Vote [§ 106] p 267 
Order [§ 107] p 268 
g. Appeal from, and Review of, Order [§ 108] p 268 
. When Dissolution Takes Effect [§ 109] p 268 
. Operation and Effect [§ 110] p 268 
. Attacking Validity of Dissolution [§ 111] p 269 
. Disposition of Territory of Dissolved District [§ 112] p 269 | 
G. Devolution of Preéxisting Rights and Liabilities wpon Alteration or Dissolution [§§ 113- 
128] p 269 
1. In General [§ 113] p 269 
2. Under Statutes [§§ 114-126] p 272 
a. In General [§ 114] p 272 
b. Apportionment [§§ 115-126] p 273 
(1) In General [§ 115] p 273 
(2) Proceedings for Apportionment [§§ 116-125] p 273 
(a) In General [§ 116] p 273 
(b) Time for Apportionment [§ 117] p 274 
(c) By Whom Apportionment Made [§ 118] p 274 
(d) Mode of Apportionment [§§ 119-120] p 274 
aa. In General [§ 119] p 274 
bb. Assets and Liabilities Included [§ 120] p 275 
(e) Determination or Award [§§ 121-122] p 276 
aa. In General [§ 121] p 276 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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bb. Interest on Award [§ 122] p 276 
, (f) Impeachment of Award [§ 123] p 276 
. (g) Appeal and Review [§§ 124-125] p 277 - 
aa. In General [§ 124] p 277 
bb. Certiorari [§ 125] p 277 
(3) Appraisal of School Property and Assessment and Remission of Taxes [§ 126] p 
277 
3. Actions To Determine and Enforce Rights between Districts [§ 127] p 278 
4. Actions by and against Districts on Preéxisting Rights and Liabilities [§ 128] p 278 


V. ADMINISTRATION, GOVERNMENT, AND OFFICERS [§§ 129-131] p 279 
A. Administration and Regulation [§§ 129-131] p 279 
1. In General [§ 129] p 279 
2. Delegation of Power and Duty To Mit inister [§ 130] p 280 
3. Enumeration of Children of School Age [§ 131] p 281 
B. Government and Officers [§§ 132-243] p 281 
1. State School Boards and Officers [§§ 132-139] p 281 
In General [§ 132] p 281 
Selection, Tenure, and Removal [§ 133] p 281 
. Eligibility and Qualification [§ 134] p 282 
. Compensation [§ 135] p 282 
. Powers [§§ 136-139] p 283 
(1) In General [§ 136] p 283 
(2) Appeals fiom Subordinate Boards or Oiteers [§§ 137-139] p 284 
(a) In General [§ 137] p 284 
(b) Decision [§ 1388] p 285 
(c) Review by Court [§ 139] p 286 
2. County School Boards and Officers [§§ 140-160] p 286 
a. In General [§ 140] p 286 
b. Election or Appointment [§§ 141-143] p 287 
(1) Necessity for Uniform Procedure [§ 141] p 287 
(2) Appointment or Election by Board or Other Governing Body [§ 142] p 287 
(3) Election by Popular Vote [§ 143] p 288 . 
c. Eligibility and Qualification [§§ 144-146] p 288 
(1) Eligibility [§ 144] p 288 
(2) Qualification [§ 145] p 290 
(3) Bond [§ 146] p 290 
d. Term and Tenure of Office [S$ 147-150] p 290 < 
(1) In General [§ 147] p 290 
(2) Resignation [§ 148] p 291 
(3) Removal [§ 149] p 291 
(4) Abolition of Office [§ 150] p 292 
e. Compensation [§ 151] p 292 
f. Powers [§§ 152-157] p 294 
(1) Board of Education [§§ 152-155] p 294 
(a) In General [§ 152] p 294 
(b) Power To Sue and Be Sued [§ 153] p 295 
(c) Judicial Power; Review [§ 154] p 296 
(d) Exercise of Power; Meetings; Records [§ 155] p 296 
(2) Superintendent [§§ 156-157] p 296 
(a) In General [§ 156] p 296 | 
(b) Judicial Power; Appeals [§ 157] p 297 
g. Liabilities [§§ 158-160] p 297 
(1) In General [§ 158] p 297 
(2) Liabilities on Official Bonds [§§ 159-160] p 297 
(a) In General [§ 159] p 297 
(b) Actions on Bonds [§ 160] p 298 
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3. Township or Town School Officers [§§ 161-163] p 298 
a. In General [§ 161] p 298 : - 
b. Powers [§ 162] p 299 ; 
ce. Liabilities; Bond [§ 163] p 299 
4. District Government and Officers [§§ 164-243] p 299 
_a. District Boards, Members Thereof, and Other District and Local Officers [$§ 164- 
225] p 299 
(1) Nature, Election, and Appointment [§§ 164-183] p 299 
(a) In General [§ 164] p 299 
(b) Eligibility [§ 165] p 300 
(c) Election and Appointment [§§ 166-180] p 302 
aa. In General [§ 166] p 302 
bb. Election [§§ 167-179] p 303 
(aa) In General [§ 167] p 303 
(bb) Qualification of Voters [§ 168] p 303 
(cc) Officers [§ 169] p 304 
(dd) Calling or Ordering [§ 170] p 304 
(ee) Notice [§ 171] p 304 
(ff) Time [§ 172] p 305 
(gg) Place [§ 173] p 305 
(hh) Nominations [§ 174] p 306 
(ii) Ballots [§ 175] p 306 
(jj) Conduct of Election [§ 176] p 306 
(kk) Counting and Canvassing Votes; Certificate of Election 
. [§ 177] p 307 
(11) Vote Necessary to Choice [§ 178] p 307 
(mm) Rescission [§ 179] p 307 
ee. Appointment [§ 180] p 308 
(d) Evidence of Election or Appointment; Presumptions [§ 181] p 308 
(e) Qualification [§ 182] p 308 
(f£) Contests of Election and Trial of Title to Office [§ 183] p 310 
. (2) De Facto Officers [§ 184] p 312 
(3) Lerm of Office; Holding Over [§ 185] p 314 
(4) Resignation, Removal, Vacancies, and Filling Thereof [§§ 186-199] p 317 
(a) Resignation [§ 186] p 317 
(b) Removal [§§ 187-193] p 318 
aa. Grounds [§ 187] p 318 
bb. Power and Authority To Remove [§ 188] p 321 
cc. Mode and Proceedings [§§ 189-193] p 322 
(aa) In General [§ 189] p 322 
(bb) Petition, Accusation, or Charges [§ 190] p 322 
(cc) Notice and Hearing [§ 191] p 323 
(dd) Proof [§ 192] p 323 
(ee) Review [§ 193] p 324 
(ec) Vacancies [§§ 194-199] p 324 
aa. In General [§ 194] p 324 
bb. Occurrence and Existence of Vacancy [§ 195] p 324 
ec. Filling Vacancy [§§ 196-199] p 326 
(aa) Authority To Fill [§ 196] p 326 
(bb) When Power To Fill Vacancy May Be Exercised [§ 197] 
p 327 
(ce) Mode of Filling Vacancy [§ 198] p 327 
(dd) Term of Officer Elected or Appointed To Fill Vacancy 
[§ 199] p 328 
(5) Compensation and Reimbursement [$$ 200-201] p 328 
(a) Of Members of District Boards [§ 200] p 328 
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(b) Of Other District and Local Officers [§ 201] p 329 
(6) Powers, Functions, and Duties [§§ 202-218] p 331 
(a) In General [§ 202] p 331 
(b) Boards of Education, Directors, Etc. [§§ 203-215] p 333 
aa. In General [§ 203] p 333 
bb. Power To Make Rules and Regulations [§ 204] p 333 
ec. Mode-of Action [§§ 205-211] p 334 
(aa) In General [§ 205] p 334 
(bb) Action by Members or Agents [§§ 206-208] p 335 
aaa. Delegation of Authority [§§ 206-207] p 335 
(aaa) In General [§ 206] p 335 
(bbb) Committees [§ 207] p 335 
bbb. Ratification [§ 208] p 335 
(cc) Meetings [§§ 209-211] p 335 
aaa. In General [§ 209] p 335 
bbb. Call or Notice of Meeting [§ 210] p 337 
cece. Minutes and Records [§ 211] p 338 
dd. Acting after Time Fixed by Statute [§ 212] p 340 
ee. Orders and Decisions [§§ 213-215] p 340 
(aa) In General [§ 213] p 340 
(bb) Reconsideration and Rescission [§ 214] p 340 
(ce) Appeal from Decisions [§ 215] p 340 
(ce) Other District Officers [§ 216] p 341 
(d) Judicial Supervision and Review of Acts [§§ 217-218] p 342 
aa. In General [§ 217] p 342 
bb. Presumptions and Burden of Proof [§ 218] p 343 
(7) Personal Liability of Officers and Members of District Boards [§§ 219-223] p 
343 
(a) In General [§ 219] p 343 
(b) For School Funds [§§ 220-221] p 344 
aa. In General [§ 220] p 344 
bb. Funds Deposited in Bank [§ 221] p 346 
(c) Contracts [§ 222] p 347 
(d) Torts [§ 223] p 348 
(8) Liabilities on Official Bonds [§§ 224-225] p 348 
(a) In General [§ 224] p 348 
(b) Actions To Enforce Liability [§ 225] p 350 
b. District Meetings [§§ 226-243] p 352 
(1) In General [§ 226] p 352 
(2) Time and Place of Meeting [§ 227] p 352 
(3) Call, Warrant, and Notice [§§ 228-233] p 353 
(a) In General [§ 228] p 353 
(b) Length of Notice [§ 229] p 353 
(ec) Statement of Time and Place of Meeting [§ 230] p 353 
(d) Statement of Purpose of Meeting [§ 231] p 354 
(e) Posting or Publication, and Record [§ 232] p 354 
(f) By Whom Meeting Called and Notice Given [§ 233] p 355 
(4) Qualifications of Voters [§ 234] p 356 
(5) Officers [§ 235] p 356 
(6) Conduct of Meeting [§§ 236-240] p 356 
(a) In General [§ 236] p 356 
(b) Opening and Closing [§ 237] p 356 
(ce) Method of Voting [§ 238] p 356 
(d) Number Entitled To Act [§ 239] p 356 
(e) Adjournment [§ 240] p 357 
(7) ‘Reconsideration, Rescission, or Ratification of Action [§ 241] p 357 
(8) Resolutions, Minutes, and Records [§ 242] p 357 
[56 C. J.—10] 
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(9) Presumptions as to Validity [§ 243] p 358 
C. Penalties [§§ 244-245] p 358 
é 1. In General [§ 244] p 358 
2. Enforcement [§ 245] p 358 
D. Crimes [§§ 246-247] p 359 
1. In General [§ 246] p 359 
2. Prosecution and Punishment [§ 247] p 360 


VI. AGENTS AND EMPLOYEES [§§ 248-257] p 361 
A. Distinctions [§§ 248-249] p 361 
1. Between Employee and Officer [§ 248] p 361 
2. Between Employee and Independent Contractor [§ 249] p 361 
B. Hiring or Employment [§§ 250-252] p 361 
1. Power To Employ [§ 250] p 361 
2. Mode of Employment [§§ 251-252] p 364 
a. In General [§ 251] p 364 
b. Contracts of Employment [§ 252] p 364 
C. Compensation [§§ 253-254] p 365 
1. In General [§ 253] p 365 
2. Increase or Reduction [§ 254] p 366 
D. Discipline and Punishment of Employees [§ 255] p 366 
EK. Lermination of Employment [§ 256] p 366 
F. Liability of Employee for Torts [§ 257] p 367 


VII. TEACHERS, PRINCIPALS, AND SUPERINTENDENTS [§§ 258-405] p 367 
A. Qualifications, Eligibility, and Certificate or License [§§ 258-286] p 367 
1. In General [§ 258] p 367 
. Effect of Holding Incompatible Office [§ 259] p 367 
. Effect of Relationship to Appointing Authority [§ 260] p 367 
. Effect of Pecuniary Interest of Appointing Authority [§ 261] p 368 
. Rules and Regulations of Boards of Education [§ 262] p 368 
. Certificate or License [§§ 263-285] p 369 
a. In General [§ 263] p 369 
b. Statutory Regulations [§ 264] p 369 
ce. Necessity of Possession [§§ 265-269] p 370 
(1) As Requisite to Appointment or Employment and Continuance Thereof [§§ 
265-268] p 370 
(a) In General [§ 265] p 370 
(b) Effect of Inability To Obtain Not Due to Applicant’s Fault [§ 266] p 371 
(ce) Certificate or License Obtained after Appointment or Employment [§ 
267] p 371 
(d) Effect of Lapse during Employment [§ 268] p 371 
(2) As Requisite to Promotion [§ 269] p 371 
d. Examination and Grading of Applicants [§§ 270-274] p 372 
(1) In General [§ 270] p 372 
(2) Exemption from Examination [§ 271] p 373 
(3) Special Certificate or Special Examination pending Regular Examination [§ 272 
p 373 
(4) Regrading [§ 273] p 373 
(5) Fees [§ 274] p 373 
e. Authority To Issue Certificate or License; Decision, So as, and Liability for 
Refusal [§§ 275-276] p 373 
(1) In General |) 275] p 373 
(2) Appeal [§ 276] p 374 
Contents and Form [§ 277] p 374 
Revocation [§§ 278-281] p 374 
(1) In General [§ 278] p 374 
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(2) Necessity of Charges, and Notice Thereof [§ 279] p 375 
(3) Order of Revocation and Remedies of Teacher against [§ 280] p 375 
(4) Liability for Wrongful Revocation [§ 281] p 376 
h. Renewal or Extension [§ 282] p 376 
i. Use in County or District Other than That of Issuance [§§ ‘283-284] p 376 
(1) In General [§ 283] p 376 
q (2) Indorsement by County Superintendent [§ 284] p 376 
j. Conclusiveness as Evidence; Collateral Attack [§ 285] p 377 
7. Attendance at Teachers’ Institute [§ 286] p 377 
B. Selection, Appointment, or Election [§§ 287-302] p 377 
1. Definitions [§ 287] p 377 
2. Duty and Power To Appoint [§§ 288-293] p 377 
a. In General [§ 288] p 377 
b. Restrictions on Power [§§ 289-292] p 378 
(1) In General [§ 289] p 378 
(2) Necessity of Recommendation of Superintendent of Schools [§ 290] p 378 
(3) Right of Subdistrict Trustee To Nominate [§ 291] p 379 
(4) Appointment and Promotion from Eligible List [§ 292] p 379 
ce. Discretionary Power of Board or Officer [§ 293] p 379 
3. Power of Patrons To Direct or Advise [§§ 294-295] p 380 
a. In General [§ 294] p 380 
b. Remonstrance and Liability Therefor [§ 295] p 380 
. Application for Appointment [§ 296] p 380 
. Election; Statutory Requirements and Validity [§ 297] p 380 
. Effect of Appointment [§ 298] p 381 
. Term [§§ 299-300] p 381 
a. In General [§ 299] p 381 
b. Permanent Tenure after Probationary Service [§ 300] p 381 
8. Reélection [§ 301] p 382 
9. Revocation [§ 302] p 382 
y C. Contracts of Employment [§§ 303-327] p 382 
_ 1. Nature and Effect [§ 303] p 382 
2. Authority To Contract [§§ 304-314] p 382 
a. In General [§ 304] p 382 
b. In Whom Vested [§§ 305-306] p 383 
(1) In General [§ 305] p 383 
(2) In De Facto Board or Officer [§ 306] p 383 
c. Discretionary Power and Limitations [§§ 307-808] p 384 
(1) In General [§ 307] p 384 
(2) Regulation by Statutes or Rules [§ 308] p 384 
d. For Employment of Superintendents, Inspectors, Principals, and Special Teachers [§ 
309] p 385 
e. Term of Employment [§§ 310- 312] p 385 
(1) In General [§ 310] p 385 
(2) Limitation by Statutes or Rules [§ 311] p 385 
(3) Beyond Term of Office of Contracting Officer or Board [§ 312] p 386 
f. Salaries [§§ 313-314] p 387 
(1) In General [§ 313] p 387 
(2) Restrictions Imposed by Appropriations and Estimates oo 314] p 387 
3. Making, Requisites, and Validity [$$ 315-323] p 388 
a. In General [§ 315] p 388 
b. Of Contracts by School Board or Officer [§§ 316-318] p 389 
(1) In General [§ 316] p 389 
(2) Necessity of Notice, and Conduct of Board Meeting [§ 317] p 389 
(3) Execution of Contract [§ 318] p 390 
ce. Approval [§ 319] p 390 
d. Formal Requisites and Contents [§§ 320-321] p 391 
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(1) In General [§ 320] p 391 
(2) Necessity and Sufficiency of Writing [§ 321] p 392 
e. Presumption of Validity [§ 322] p 393 
f. Ratification and Estoppel [§ 323] p 394 
4. Construction and Operation [§ 324] p 394 
5. Performance and Breach [§§ 325-327] p 396 
a. In General [§ 325] p 396 
b. Cancellation and Excuses for Nonperformance in General [§ 326] p 396 
ce. Sickness or Death of Teacher [§ 327] p 396 
D. Reémployment [§§ 328-329] p 396 
1. In General [§ 328] p 396 
2. Automatic Renewal [§ 329] p 397 
BE. Assignment and Transfer [§ 330] p 397 
F. Removal, Dismissal, and Resignation [§§ 331-361] p 398 
1. Definitions and Distinctions [§ 331] p 398 
2. Power To Remove or Dismiss [§§ 332-334] p 399 
a. In General [§ 332] p 399 
b. In Whom Vested [§ 333] p 399 
ce. Nature of Power and Validity of Its Exercise [§ 334] p 400 
3. Necessity of Cause [§§ 335-336] p 400 
a. Under Statutes Fixing Tenure at Pleasure of Board [§ 335] p 400 
b. Under Statutes Requiring Cause, Notice, and Hearing [§ 336] p 400 
4. Sufficiency of Cause [§§ 337-339] p 401 
a. In General [§ 337] p 401 
b. Marriage of Woman Teacher or Absence To Bear Child [§ 338] p 403 
ce. Insufficiency of School Funds [§ 339] p 403 
5. Contracts Reserving Right [§§ 340-341] p 404 
a. In General [§ 340] p 404 
b. On Failure To Give Satisfactory Service [§ 341] p 404 
6. Mode of Removal or Dismissal [§§ 342-345] p 405 
a. In General [§ 342] p 405 
b. Necessity of Notice to Teacher, and Hearing [§ 343] p 405 
c. Conduct of Meeting and Order of Removal [§ 344] p 406 
d. Waiver by Teacher [§ 345] p 407 
7. Waiver by Board of Right To Dismiss or of Dismissal [§ 346] p 407 
8. Resignation and Abandonment [§§ 347-348] p 407 
a. In General [§ 347] p 407 
b. Failure To Comply with Leave of Absence Conditions [§ 348] p 408 
9. Righis and Remedies of Aggrieved Teacher [§§ 349-361] p 408 
a. In General [§ 349] p 408 
b. Review of Board’s Decision To Dismiss or Remove [§§ 350-351] p 409 
(1) By Court [§ 350] p 409 
(2) By Superior School Officer or Board [§ 351] p 409 
6. Actions for Damages [§§ 352-360] p 410 
(1) Right of Action [§§ 352-354] p 410 
(a) In General [§ 352] p 410 
(b) Necessity of Prior Appeal to Superior School Officer or Board [§ 353] 
p 410 : 
(c) Right To Sue Members of Board Individually; Election of Remedies [§ 
354] p 410 
(2) Defenses [§ 355] p 411 
(3) Pleading, Issues, and Evidence [§ 356] p 411 
(4) Frial [§ 357] p 413 
(5) Damages Recoverable [§ 358] p 414 
(6) Judgment and Execution [§ 359] p 414 
(7) Appeal [§ 360] p 415 E 
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d. Reinstatement [§ 361] p 415 


G. Restraining Illegal Appointment or Employment or Discharge [§ 362] p 415 
H. Compensation [§§ 363-395] p 416 


1. Right and Liability [§§ 363-379] p 416 
a. In General [§ 363] p 416 
b. Persons Liable [§§ 364-365] p 417 
(1) In General [§ 364] p 417 
(2) Subscribers [§ 365] p 417 
e. Necessity of Certificate and Indorsement [§ 366] p 417 
d. Necessity of Appointment or Election and Valid Contract [§§ 367-368] p 417 
(1) In General [§ 367] p 417 
(2) Necessity of Contract in Writing [§ 368] p 418 
e. Necessity of Personal Services [§ 369] p 418 
f. Necessity of Attendance at Teachers’ Institutes and Educational Conventions [§ 370] 
p 418 
g. Necessity of Appropriation or Estimate [§ 371] p 419 
h. Necessity of Returning Schedules, Reports, or School Registers [§ 372] p 419 
i. Effect of Closing School, or of Existence of Conditions Authorizing Suspension or Clos- 
ing [§ 373] p 420 
j. Effect of Removal, Dismissal, Resignation, or Abandonment [§§ 374-375] p 420 
(1) In General [§ 374] p 420 
(2) Waiver by School Board [§ 375] p 421 
k. Necessity and Effect of Reinstatement [§ 376] p 421 
l. After Automatic Reélection [§ 377] p 421 
m. Right as between Rival Claimants to Position [§ 378] p 421 
n. Liability on Implied Contract [§ 379] p 422 
2. Amount or Rate [§§ 380-385] p 422 
a. In General [§ 380] p 422 
b. Increase or Reduction [§ 381] p 422 
ce. Under Minimum Wage Statutes [§ 382] p 423 
d. For Particular Classes, Positions, or Grades [§ 383] p 424 
e. Absence from Duty; Holidays and Vacations [§§ 384-385] p 424 
(1) In General [§ 384] p 424 
(2) Absences from Duty, with or without Leave [§ 385] p 425 
3. Payment, and Orders Therefor [§§ 386-387] p 425 
a. In General [§ 386] p 425 
bh. Time and Manner of Payment [§ 387] p 425 
4. Actions for Compensation [§§ 388-395] p 426 
. In General [§ 388] p 426 
. Parties [§ 389] p 427 
. Pleading [§ 390] p 427 
. Issues and Proof [§ 391] p 428 
. Evidence [§ 392] p 428 
. Trial, Judgment, and Appeal [§ 393] p 430 
Execution [§ 394] p 431 
Costs [§ 395] p 431 
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ih. PrMia for Board and Lodging [§ 396] p 431 
J. Pensions and Benefits [§§ 397-404] p 431 


1. In General [§ 397] p 431 
2. Constitutionality of Statutes [§ 398] p 432 
3. Power of Retirement Board [§ 399] p 432 
4, Necessity and Sufficiency of Compliance with Statutory Requirements {§§ 400-401] 
p 433 
a. In General [§ 400] p 433 
b. Continuity of Service [§ 401] p 433 
5. Time When Retirement Takes Effect [§ 402] p 433 
6. Payment of Assessments, and Deductions from Salary [§ 403] p 434 
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7. Actions To Recover Pensions [§ 404] p 434 
K. Duties and Liabilities [§ 405] p 434 


VIII. PROPERTY, CONTRACTS, AND LIABILITIES [§§ 406-623] p 435 
A. Property [§§ 406-503] p 435 
1. In General [§§ 406-414] p 435 
a. Capacity To Acquire and Hold [§ 406] p 435 
b. Mode of Acquisition [§ 407] p 4385 
ce. Ownership and Title [§ 408] p 485 
d. Control, Possession, and Use [§ 409] p 4386 
e. Disposition [§§ 410-413] p 437 
(1) In General [§ 410] p 437 
(2) Sale [§ 411] p 437 
(3) Mortgage [§ 412] p 437 
(4) Lease [§ 413] p 438 
f. Reversion [§ 414] p 488 
2. Land, Buildings, and Rooms for School Purposes [§§ 415-503] p 438 
a. School Sites and Other Lands [§§ 415-463] p 438 
(1) Location [§§ 415-434] p 438 
(a) In General [§ 415] p 488 


(b) Statutory Limitations and Requirements as to Place of Location [§ 416} 


p 438 


(c¢) Establishment or Selection of Location or Site [§§ 417-434] p 439 
aa. Power and Duty To Locate or Select Site [§§ 417-422] p 439 


(aa) Legislature [§ 417] p 439 
(bb) Electors [§§ 418-419] p 439 
aaa. In General [§ 418] p 439 


bbb. Erection of New Building on Old Site [§ 419] p 


440 


(ce) School Boards or Officers [§§ 420-421] p 440 


aaa. In General [§ 420] p 440 


bbb. Particular Boards or Officers [§ 421] p 441 
(dd) Towns, Municipalities, or Officers Thereof [§ 422] p 443 
bb. Proceedings for Selection of Location or Site [§§ 423-434] p 443 


(aa) In General [§ 423] p 443 


(bb) Election by Voters [§§ 424-432] p 443 


aaa. In General [§ 424] p 443 


bbb. Eligibility of Voters [§ 425] p 444 


eee. Petition [§ 426] p 444 
ddd. Notice [§ 427] p 444 
eee. Ballot [§ 428] p 444 
fff. Record [§ 429] p 445 


gg. Vote Necessary [§ 430] p 445 


hhh. Operation and Effect of Determination [§ 431] p 


445 
ili. Ratification [§ 432] p 445 


, 


(ce) Location or Selection by Boards or Officers [§§ 433-434] 


p 446 
aaa. In General [§ 433] p 446 
bbb. Review [§ 434] p 446 
(2) Acquisition [§§ 435-447] p 448 
(a). Authority and Duty To Acquire [§§ 435-440] p 448 
aa. In General [§ 435] p 448 
bb. Authorization by Voters [§§ 436-437] p 448 
(aa) Purchase [§ 436] p 448 
(bb) Lease [§ 437] p 449 
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ce. Boards or Officers [§§ 438-440] p 449 
(aa) Purchase [§ 438] p 449 
(bb) Condemnation [§ 439] p 450 
: (cc) Lease [§ 440] p 450 
(b) Proceedings [§§ 441-446] p 450 
aa. In General [§ 441] p 450 
bb. Election To Authorize Purchase [§ 442] p 450 
cc. Boards or Officers [§§ 443-446] p 451 
(aa) In General [§ 443] p 451 
(bb) Purchase [§ 444] p 451 
(cc) Condemnation [§§ 445-446] p 451 
aaa. In General [§ 445] p 451 
bbb. Designation of Land [§ 446] p 452 
(ec) Construction of Grants or Conveyances [§ 447] p 452 
(3) Ownership and Title [§ 448] p 453 
(4) Change of Location [§§ 449-454] p 454 
(a) Authority [§§ 449-451] p 454, 
aa. In General [§ 449] p 454 
bb. Submission to Voters [§ 450] p 454 
ec. Boards or Officers [§ 451] p 454 
(b) Proceedings To Authorize Change of Location [§§ 452-454] p 456 
aa. Election by Voters [§ 452] p 456 
bb. Boards or Officers [§§ 453-454] p 457 
(aa) In General [§ 453] p 457 
(bb) Review [§ 454] p 457 
(5) Control, Possession, and Use [§ 455] p 458 
(6) Care and Maintenance [§ 456] p 458 
(7) Sale or Other Disposition [§§ 457-460] p 459 
(a) Sale [§ 457] p 459 
(b) Mortgage [§ 458] p 460 
(c) Lease [§ 459} p 460 ’ 
(d) Ezachange [§ 460] p 461 
(8) Reversion [§§ 461-463] p 461 
(a) In General [§ 461] p 461 
(b) Statutory Provisions [§ 462] p 461 
(ec) Provisions in Conveyance or Grant [§ 463] p 461 
b. School Buildings and Rooms [§§ 464-497] p 463 
(1) Authority and Duty To Provide [§§ 464-473] p 463 
(a) School Voters, Boards, and Officers [§§ 464-472] p 463 
aa. In General [§ 464] p 463 
bb. Duty of School Boards or Officers [§ 465] p 463 
ce. Construction of Buildings and Rooms [§§ 466-471] p 463 
(aa) In General [§ 466] p 463 
(bb) Submission to Voters [§ 467] p 463 
(cc) Boards or Officers [§§ 468-470] p 464 
aaa. In General [§ 468] p 464 
bbb. Discretion [§ 469] p 465 
cee. Halls or Rooms in Connection with School Build- 
ing [§ 470] p 466 
(dd) Supervision of Construction [§ 471] p 466 
dd. Lease or Purchase of Buildings or Rooms for School Purposes [§ 
472] p 466 
(b) Towns, Municipalities, and Officers Thereof [§ 473] p 468 
(2) Proceedings To Authorize Construction [§§ 474-475] p 468 
(a) Election by Voters [§ 474] p 468 
(b) Boards or Officers [§ 475] p 469 
(3) Ownership and Title [§ 476] p 469 
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(4) Control, Possession, and Use [§§ 477-493] p 470 
(a) In General [§ 477] p 470 
‘ (b) Particular Uses [§§ 478-489] p 471 
aa. School Uses [§§ 478-479] p 471 
(aa) Public School Uses [§ 478] p 471 
(bb) Use by Private Schools or Teachers [§ 479] p 472 
bb. Public Assemblies [§§ 480-484] p 472 
(aa) In General [§ 480] p 472 
(bb) Political Meetings [§ 481] p 472 
(cc) Religious Meetings [§ 482] p 472 
(dd) Social Gatherings [§ 483] p 473 
(ee) Theatrical Performances [§ 484] p 473 
ec. Public or Private Dances [§ 485] p 473 
dd. Use by Literary Societies [§ 486] p 473 
ee. Use by Fraternal Organizations, Secret Societies, Etc. [§ 487] p 473 
ff. Sale of School Supplies, Lunches, and Refreshments [§ 488] p 474 
ge. Use for Township Purposes [§ 489] p 474 
(c) Trespass as to School Building [§ 490] p 474 
(d) Abandonment or Close of School Buildings [§§ 491— —493] p 474 
aa. In General [§ 491] p 474 
e bb. Completion of Term [§ 492] p 475 
ec. Reopening or Reéstablishment [§ 493] p 475 
(5) Care, Maintenance, and Repair [§ 494] p 475 
(6) Sale or Other Disposition [§§ 495-496] p 476 
(a) In General [§ 495] p 476 
(b) Ratification and Rescission of Sale [§ 496] p 476 
(7) Reversion [§ 497] p 476 
ce. School Furniture, Furnishings, Apparatus, Supplies, Appendages, Equipment, and Oth- 
er Appliances [§§ 498-501] p 477 
(1) Authority and Duty To Provide [§§ 498-499] p 477 
(a) In General [§ 498]-p 477 
(b) Construction of Terms [§ 499] p 478 
(2) Sale or Other Disposition [§ 500] p 479 
(3) Reversion [§ 501] p 479 
d. School Libraries [§ 502] p 479 
e. Highway for Access to School Building [§ 503] p ia 
B. Contracts [§§ 504-619] p 479 
1. Capacity and Power To Contract [§§ 504-516] p 479 
a. In General [§ 504] p 479 
b. As to Particular Contracts [§§ 505-510] p 480 
(1) Construction of Buildings [§ 505] p 480 
(2) Fences [§ 506] p 480 
(3) Fuel and Lighting [§ 507] p 480 
(4) Insurance [§ 508] p 480 
(5) Repair of Buildings [§ 509] p 481 
(6) School Furniture, Supplies, Etc. [§ 510] p 481 
e. Limitations on Power To Contract [§§ 511-513] p 481 
(1) In General [§ 511] p 481 
(2) Appropriation or Provision for Payment [§ 512] p 483 
(3) Notice of Limitation of Power [§ 513] p 484 
d. Power To Bind Successors [§ 514] p 485 
e. Personal Interest of Officers [§ 515] p 485 
f. Estoppel To Deny Authority [§ 516] p 486 
2. Conditions Precedent [§§ 517-519] p 486 
a. In General [§ 517] p 486 
b. Plans and Specifications [§ 518] p 487 
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c. Authorization or Approval of Proposed Contract [§ 519] p 487 
3. Bids or Proposals, and Award of Contract [§§ 520-534] p 488 
a. Competitive Bidding Generally [§§ 520-521] p 488 
(1) Necessity or Propriety [§ 520] p 488 
(2) Compliance with, or Violation of, Requirement [§ 521] p 488 
b. Notice of, or Advertisement for, Bids [§§ 522-523] p 489 
(1) In General [§ 522] p 489 
(2) Readvertisement [§ 523] p 490 
ec. Form, Requisites, and Construction of Bids [§ 524] p 490 
d.. Deposit or Other Security [§§ 525-526] p 490 
(1) In General [§ 525] p 490 
(2) Return or Forfeiture [§ 526] p 490 
e. Presentation, Reception, Withdrawal, or Modification of Bids [§ 527] p 491 
f. Accepting or Rejecting Bids, and Awarding Contract [§§ 528-534] p 491 
(1) In General [§ 528] p 491 
(2) Time [§ 529] p 492 
(3) Notice [§ 530] p 492 
(4) Reserved Right To Reject Any and All Bids [§ 531] p 492 
(5) Award to Bidder [§§ 532-533] p 492 
(a) Lowest and Best Bidder [§ 532] p 492 
(b) Lowest Responsible Bidder [§ 533] p 492 
(6) Effect of Acceptance or Rejection; Subsequent Action or Nonaction [§ 534] p 
493 
4. Form, Contents, Execution, and Validity of Contract [§§ 535-539] p 494 
a. In General [§ 535] p 494 
b. Form [§ 536] p 494 
c. Contents [§ 537] p 494 
d. Hazecution [§§ 538-539] p 494 
(1) In General [§ 538] p 494 
(2) Boards or Officers [§ 539] p 494 
5. Contractor’s Bonds [§§ 540-580] p 496 
a. In General [§ 540] p 496 
b. For Performance of Contract [§§ 541-549] p 496 
(1) Necessity or Propriety [§ 541] p 496 
(2) Requisites and Sufficiency [§ 542] p 496 
(3) Construction [§ 543] p 496 
(4) Persons Secured [§ 544] p 496 
(5) Liability of Sureties; Defenses [§§ 545-548] p 497 
(a) Liability of Sureties and Defenses in General [§ 545] p 497 
(b) Completion of Work on Default of Contractor [§ 546] p 497 
(c) Notice of Default [§ 547] p 498 
(d) Release or Discharge of Surety [§ 548] p 498 
(6) Actions [§ 549] p 498 
ce. Guaranty, Maintenance, or Repair Bond [§ 550] p 499 
d. For Payment of Labor and for Materials [§§ 551-580] p 499 
(1) Necessity or Propriety [§§ 551-552] p 499 
(a) In General [§ 551] p 499 
(b) Liability for Failure To Require Bond [§ 552] p 500 
(2) What Law Governs [§ 553] p 502 
(3) Requisites and Sufficiency [§ 554] p 502 
(4) Construction [§ 555] p 503 
(5) Persons and Claims Secured [§§ 556-557] p 504 
(a) Persons [§ 556] p 504 
(b) Claims Secured [§ 557] p 505 
(6) Liability and Obligation of Surety [$$ 558-568] p 506 
(a) In General [§ 558] p 506 
(b) YLermination and Release of Surety’s Liability [§§ 559-568] p 506 
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aa. In General [§ 559] p 506 
bb. Invalidity of Principal Contract or Bond [§ 560] p 506 
ee. Change of Parties [§ 561] p 507 
dd. Alteration of Contract [§ 562] p 507 
ee. Unauthorized Payments to Principal [§ 563] p 507 
ff. Neglect To Give Notice of Default to Surety [§ 564] p 507 
ge. Payment or Discharge of Claim [§ 565] p 507 
hh. Former Recovery on Bond [§ 566] p 508 
ii. Discharge by Operation of Law [§ 567] p 508 
jj. Garnishment [§ 568] p 508 
(7) Rights of Surety [§ 569] p 508 
(8) Remedies and Actions on, Bond [§§ 570-580] p 509 
(a) In General [§ 570] p 509 
(b) Giving Notice, Furnishing Statement, or Filing Claim [§ 571] p 509 
(c) Venue [§ 572] p 510 
(d) Time To Sue [§ 573] p 510 
(e) Who May Sue or Be Sued; Parties [§ 574] p 511 
(f) Process [§ 575] p 511 
(g) Pleading and Evidence [§ 576] p 511 
(h) Trial [§ 577] p 513 
(i) Interest and Damages [§ 578] p 513 
(3) Costs [§ 579] p 513 
(k) Attorney’s Fees [§ 580] p 513 


6. Implied Contract [§ 581] p 513 
7. Invalid, Ultra Vires, or Illegal Contracts [§§ ci ee p 513. 


chow. 


. In General [§ 582] p 513 

. Presumption of Validity [§ 583] p 514 

. Estoppel To Assert Invalidity [§ 584] p 515 
. Adoption [§ 585] p 515 

. Ratification [§§ 586-587] p 515 


(1) In General [§ 586] p 515 
(2) Sufficiency [§ 587] p 516 


8. Construction Generally [§ 588] p 517 

9. Assignment of Contract or Payments Thereunder [§ 589] p 517 
10. Modification of Contracts [§ 590] p 518 

11. Termination or Rescission of Contracts [§ 591] p 518 

12. Performance or Breach [§§ 592-605] p 518 


a. 


e. 
f. 
g. 
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Duties and Liabilities of Parties in General [§§ 592-593] p 518 
(1) Of Contractor or Seller [§ 592] p 518 
(2) Of District [§ 593] p 519 


. Strict or Substantial Performance [§ 594] p 520 
. Acceptance or Rejection [§§ 595-599] p 520 


(1) In General [§ 595] p 520 
(2) Conclusiveness and Effect [§ 596] p 520 
(3) Acceptance, Certification, or Decision by Official [§§ 597-598] p 520 
(a) In General [§ 597] p 520 
(b) Conclusiveness [§ 598] p 520 
(4) Waiver or Estoppel [§ 599] p 521 
Time for Performance or Payment [§§ 600-602] p 521 
(1) By Contractor [§ 600] p 521 
(2) By District [§§ 601-602] p 521 
(a) In General [§ 601] p 521 
(b) Interest or Damages for Delay [§ 602] p 522 
Defective Work [§ 603] p 522 
Damages for Defective Performance or Nonperformance [§ 604] p 523 
Completion of Work on Default of Contractor [§ 605] p 523 
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13. Incidental or Extra Work [§ 606] p 523 
14. Actions [§§ 607-612] p 524 
Nature and Form of Action [§ 607] p 524 
. Defenses [§ 608] p 524 
. Parties [§ 609] p 524 
. Pleading [§ 610] p 524 
. Evidence [§ 611] p 524 
; . Judgment [§ 612] p 525 
‘- 15. Rights, Remedies, and Liabilities of Subcontractors, Laborers, and Materialmen [$$ 
: 613-619] p 525 
a. In General [§ 613] p 525 
b. Liens [§§ 614-619] p 526 

; ; (1) In General [§ 614] p 526 
» (2) Perfection [§ 615] p 527 
(3) Assignment [§ 616] p 527 
(4) Discharge [§ 617] p 527 
(5) Priority [§ 618] p 527 
; (6) Enforcement [§ 619] p 527 
C. District Expenses and Charges, and Statutory Liability [§ 620] p 528 
; D. Liability for Torts [§§ 621-623] p 528 

1. In General [§ 621] p 528 

2. Torts of Officers, Agents, and Employees [§ 622] p 530 

3. Torts of Independent Contractors [§ 623] p 531 


IX. FISCAL MANAGEMENT, DEBTS, SECURITIES, AND TAXATION [§§ 624-894] p 531 
A. Power To Incur Indebtedness and Expenditures [§§ 624-652] p 531 
1. In General [§ 624] p 531 
2. Purpose of Indebtedness or Expenditure [§ 625] p 532 
3. Limitations and Conditions Precedent [§§ 626-647] p 533 
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- a. Limitation of Amount [§§ 626-638] p 533 
(1) In General [§ 626] p 533 
o (2) Particular Limitations [§§ 627-630] p 535 


(a) Percentage of Value of Taxable Property [§ 627] p 535 
(b) Yearly Revenue [§ 628] p 536 
(c) Budget or Estimate [§ 629] p.537 : 
(d) Limitations on Particular Expenditures or Debts [§ 630] p 537 
(3) Computation of Existing Indebtedness [§§ 631-632] p 538 
(a) In General [§ 631] p 538 
(b) Deduction of Assets [§ 632] p 539 
(4) New Debts, Expenditures, or Transactions Subject to Limitation [$$ 633-638] p 
540 
(a) In General [§ 633] p 540 
(b) Involuntary Obligations or Liabilities [§ 634] p 540 
(c) Lease and Installment Contracts [§ 635] p 540 
(d) Indebtedness Payable from Special Fund [§ 636] p 541 
(e) Transactions Involving Existing Debts or Funds [§ 637] p 541 
(f) Anticipation of Current Revenues [§ 638] p 541 
b. Conditions Precedent [§§ 639-640] p 541 
(1) In General [§ 639] p 541 
(2) Necessity for Appropriation [§ 640] p 542 
c. Submission to Popular Vote [§§ 641-647] p 542 
(1) In General [§ 641] p 542 
(2) Indebtedness or Expenditure Exceeding Prescribed Limit [§§ 642-645] p 542 
(a) Percentage of Value of Taxable Property [§ 642] p 542 
(b) Income and Revenue of Year [§ 643] p 542 
(c) Debts within Requirement [§ 644] p 543 
(d) Exceptions [§ 645] p 544 
(3) Form and Sufficiency of Election [§ 646] p 544 
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(4) Effect of Submission [§ 647] p 544 
4. Effect of Invalidity of Debt or Expenditure [§§ 648-650] p 545 
a. In General [§ 648] p 545 
b. Ratification [§ 649] p 545 
¢. Curative Legislation [§ 650] p 546 
5. Borrowing Money [§ 651] p 546 
6. Aid to Corporations, and Stock Subscriptions [§ 652] p 548 
B. Administration of Finances, Appropriations, Warrants, and Payment [§§ 653-687] p 549 
1. In General [§ 653] p 549 
2. Adjustment of Accounts between Districts or Other Organizations with Regard to 
School Matters [§ 654] p 549 
3. Sale of Warrants on State School Fund [§ 655] p 550 
4. Funds [§§ 656-662] p 550 
. Nature in General [§ 656] p 550 
. Collection and Custody [§ 657] p 550 
. Deposits in Banks [§ 658] p 552 
. Disbursements [§ 659] p 552 
. Particular Funds [§§ 660-662] p 553 
(1) Im General [§ 660] p 553 
(2) Use [§ 661] p 553 
(3) Transferring Money from One Fund to Another [§ 662] p 554 
5. Appropriations [§§ 663-667] p 554 
a. Authority in General [§ 663] p 554 
b. Duty To Make Appropriations [§ 664] p 555 
c. Purposes [§ 665] p 555 
d. Supplemental Appropriations [§ 666] p 555 
e. Budget or Estimate [§ 667] p 556 
6. Payment of Indebtedness in General [§ 668] p 556 
7. Accounts, Reports, and Statements of Officers [§§ 669-670] p 557 
a. In General [§ 669] p 557 
b. Accounting, Credit, and Settlement [§ 670] p 557 
8. Warrants, Orders, and Certificates of Indebtedness [§§ 671-687] p 559° 
a. In General [§ 671] p 559 
b. Issuance, Requisites, and Validity [§§ 672-675] p 560 
(1) In General [§ 672] p 560 
(2) Power and Duty To Issue in General [§ 673] p 562 
(3) Necessity for Existence of Funds [§ 674] p 562 
(4) Formal Requisites and Recitals [§ 675] p 563 
c. Construction and Operation [§§ 676-677] p 564 
(1) In General [§ 676] p 564 
(2) Individual Liability [§ 677] p 565 
d. Negotiability and Transfer [§ 678] p 565 
e. Payment [§§ 679-682] p 567 
(1) In General [§ 679] p 567 
(2) Order of Payment [§ 680] p 568 
(3) From What Funds Payable [§ 681] p 568 
(4) Interest [§ 682] p 568 
f. Rescission and Recovery of Payments [§ 683] p 569 
. Refunding [§ 684] p 569 
. Rights and Remedies of Holders [§§ 685-687] p 570 
(1) In General [§ 685] p 570 
(2) Defenses [§ 686] p 570 
(3) Evidence [§ 687] p 570 
‘C. Bills and Notes [§§ 688-694] p 571 
1. Power and Authority To Issue [§§ 688-689] p 571 
a. In General [§ 688] p 571 
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b. Limitations on Power [§ 689] p 572 
2. Individual Liability of Officers [§ 690] p 573 


3. Negotiability [§ 691] p 
4. Effect of Invalidity a 


Die 


692-693] p 573 


a. In General [§ 692] p 573 
b. Ratification or Cure [§ 693] p 574 
- 5. Bills and Notes of Third Parties [§ 694] p 574 


D. Bonds [§§ 695-748] p 574 
1. Power and Authority To 


Tssue [§§ 695-697] p 574 


a. In General [§ 695] p 574 
‘ b. Purpose of Issue [§§ 696-697] p 577 


(1) In General 


[§ 696] p 577 


(2) Particular Purposes [§ 697] p 578 
2. Limitations and Conditions Precedent [§§ 698-733] p 581 
a. Limitation of Amount [§§ 698-701] p 581 


(1) In General 


[§ 698] p 581 


(2) Particular Purposes [§ 699] p 583 
(3) Computation of Existing Bonded Indebtedness [§§ 700-701] p 583 
(a) In General [§ 700] p 583 
(b) Deduction of Assets [§ 701] p 585 
b. Conditions Precedent and Preliminary Proceedings [§§ 702-733] p 585 


(1) In General 


[§ 702] p 585 


(2) Proceedings and Consent by Particular Board or Officer [§ 703] p 585 
(3) Determination of Amount [§ 704] p 587 
(4) Petition or Application of Taxpayers or Residents [§ 705] p 587 


(5) Submission 


to Popular Vote [§§ 706-730] p 588 


(a) Necessity and Propriety Generally [§ 706] p 588 

(b) Conditions Precedent and Prerequisites [§§ 707-713] p 591 
aa. Petition or Application for Election [§ 707] p 591 
bb. Survey and Plat of District [§ 708] p 593 


ce. 
dd. Notice of Election [§§ 710-713] p 596 


Order or Call for Election [§ 709] p 593 


(aa) Necessity in General [§ 710] p 596 
(bb) Form and Sufficiency [§ 711] p 596 
(ce) Publication and Posting [§ 712] p 599 
(dd) Proof of Notice [§ 713] p 600 


(c) Form of Submission [§§ 714-715] p 601 
aa. Proposal and Ballots Generally [§ 714] p 601 
bb. One or More Propositions [§ 715] p 603 

(d) Qualifications of Voters [§ 716] p 604 

(e) Registration of Voters [§ 717] p 607 

(f£) Conduct of Election [§§ 718-724] p 608 


aa. 
bb. 
ce. 
dd. 
ee. 
ft 


gs: 


In General [§ 718] p 608 

Election Officers [§ 719] p 609 

Time of Election [§ 720] p 610 

Place [§ 721] p 610 

Opening and Closing of Polls [§ 722] p 611 
Registration or Voters’ Lists [§ 723] p 612 
Manner of Voting [§ 724] p 612 


(g) Vote Required [§ 725] p 613 
(h) Count, Returns, and Canvass [§§ 726-728] p 614 


aa. 
bb. 


ce. 


Count [§ 726] p 614 
Returns [§ 727] p 614 
Canvass of Returns and Certification of Result [§ 728] p 615 


(i) Operation and Effect [§ 729] p 615 
(j) Contest of Election [§ 730] p 616 


(6) Proceedings 


To Determine Validity of Bonds [§ 731] p 618 
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(7) Registration of Bonds [§ 732] p 621 
(8) Provision for Payment [§ 733] p 621 
3. Sale or Disposition of Bonds [§§ 734-743] p 621 
a. In General [§ 734] p 621 
b. Manner and Terms of Sale [§§ 735-742] p 622 
(1) In General [§ 735] p 622 
(2) Bids [§§ 736-738] p 623 
(a) In General [§ 736] p 623 
(b) Conditional Bids [§ 737] p 623 
(c) Interest on Bids [§ 738] p 623 
(8) Deposit [§ 739] p 624 
(4) Contracts of Sale [§§ 740-742] p 624 
(a) In General [§ 740] p 624 
(b)- Modification [§ 741] p 625 
(c) Damages for Breach of Contract [§ 742] p 625 
ce. Payment to District [§ 743] p 626 
. Form and Contents; Issuance, Execution, and Delivery [§ 744] p 626 
. Ratification and Estoppel |§ 745] p 629 ; 
. Negotiability and Transfer [§ 746] p 630 
. Payment and Redemption; Sinking Funds [§ 747] p 631 
. Rights and Remedies of Holders [§ 748] p 633 
E. School Taxes [§§ 749-894] p 634 
1. In General [§ 749] p 634 
2. Power and Duty To Tax [§§ 750-786] p 635 
a. Nature and Extent of Power or Duty [§ 750] p 635 
b. in Wiem Power Lies or on Whom Duty Rests [§ 751] p 638 
c. Conditicns on Exercise of Power [§§ 752-777] p 643 
(1) Acceptance by Electors [§ 752] p 643 
(2) Petition or Application for Levy [§ 753] p 644 
(3) Submission to Voters [§§ 754-777] p 644 
(a) Necessity and Propriety [§ 754] p 644 
(b) Preliminary Steps or Proceedings [§§ 755-759] p 648 
aa. In General [§ 755] p 648 
bb. Petition or Application for Election [§ 756] p 649 
ec. Order or Call [§ 757] p 650 
dd. Notice of Election [§ 758] p 652 
ee. Registration of Voters [§ 759] p 654 
(c) Form of Submission [§§ 760-762] p 655 
aa. Proposal and Ballots Generally [§ 760] p 655 
bb. One or More Propositions or Elections [§ 761] p 656 
ec. Matters To Be Decided by Vote or Election [§ 762] p 656 
(d) Persons Entitled To Vote [§ 763] p 657 
(e) Conduct of Election [§§ 764-770] p 659 
aa. In General [§ 764] p 659 
bb. Election Officers [§ 765] p 660 
ec. Time for Election [§ 766] p 661 
dd. Place of Election; Polling Places and Precincts [§ 767] p 661 
ee. Opening and Closing of Polls [§ 768] p 661 
ff. Registration or Voters’ Lists [§ 769] p 662 
ge. Manner of Voting [§ 770] p 662 
(f) Vote Required [§ 771] p 663 
(g) Count, Returns, and Canvass Thereof; Certification of Results [$ 772] 
p 664 
(h) Operation and Effect [§§ 773-775] p 665 
aa. In General [§ 773] p 665 
bb. Resubmission [§ 774] p 666 
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ce. Revocation [§ 775] p 666 
(i) Effect of Irregularities [§ 776] p 667 
(j) Contest of Election [§ 777] p 667 
d. Purpose of Tax [§§ 778-783] p 668 
(1) In General [§ 778] p 668 
(2) Particular Purposes [§§ 779-783] p 669 
(a) In General [§ 779] p 669 
(b) School Buildings and Maintenance and Repair Thereof [§ 780] p 670 
(c) High Schools, Academies, and Junior Colleges [§ 781] p 672 
(d) Provision for Highways [§ 782] p 673 
(ec) Payment of Indebtedness [§ 783] p 673 
e. Amount or Rate of Tax [§§ 784-785] p 674 
(1) In General [§ 784] p 674 
(2) Haceptions to General Limitations on Rate or Amount [§ 785] p 677 
f. Repeal [§ 786] p 679 
3. Persons and Property Liable, and Place ay Taxation [§§ 787-792] p 680 
a. In General [§ 787] p 680 
b. Corporations and Corporate Property [§ 788] p 682 
ce. Place of Taxation [§§ 789-791] p 683 
(1) In General [§ 789] p 683 
(2) Property of Nonresidents [§ 790] p 684 
(3) Tract in Part in Different Districts [§ 791] p 685 
d. Exemptions [§ 792] p 686 
4. Levy and Assessment [§§ 793-820] p 688 
a. Levy and Apportionment [§§ 793-808] p 688 
(1) What Constitutes Levy [§ 793] p 688 
(2) Apportionment to Subdivisions [§ 794] p 689 
(3) Requisites and Validity of Levy in General [§ 795] p 689 
(4) Certificate or Estimate as to Rate or Amount [§§ 796- eo p 691 
(a) In General [§ 796] p 691 — 
(b) Sufficiency of Certificate, Estimate, or Report [§§ 797-802] p 692 
aa. In General [§ 797] p 692 
bb. As to Purpose and Amount of Tax [§ 798] p 694 
ee. Basis or Grounds of Estimate [§ 799] p 695 
dd. As to Time or Date [§ 800] p 696 
ee. Execution [§ 801] p 697 
ff. Record of Certificate or Estimate [§ 802] p 698 
(c) Effect of Certificate or Estimate; Objections [§ 803] p 698 
(5) Time of Levy [§ 804] p 699 
(6) Order of Levy [§ 805] p 700 
(7) Statement of Purpose of Tax [§ 806] p 701 
(8) Approval of Levy or Estimate [§ 807] p 701 
(9) Record of Levy [§ 808] p 702 
b. Assessment and Extension of Tax [§§ 809-815] p 703 
(1) Appointment, Election, and Qualification of Assessors [§ 809] p 703 
(2) Powers and Duties of Assessors in General [§ 810] p 704 
(3) Time of Assessment [§ 811] p 704 
(4) Mode of Assessment [§§ 812-815] p 705 
(a) In General [§ 812] p 705 
(b) As to Persons and Property [§ 813] p 706 
(c) Listing Persons and Property [§ 814] p 706 
(d) Valuation [§ 815] p 707 
e. Assessment Rolls, Tax Lists, and Rate Bills [§§ 816-817] p 709 
(1) In General [§ 816] p 709 
(2) Extension of Amount of Tax [§ 817] p 711 
ad. Equalization and Review of Assessment [§§ 818-819] p 711 
(1) In General [§ 818] p 711 
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(2) Review [§ 819] p 712 
e. Curative Statutes [§ 820] p 713 
5. Liability for, and Lien of, Taxes [§ 821] p 714 
6. Payment and Refunding of Taxes [§§ 822-823] p 714 
a. Payment [§ 822] p 714 
b. Refunding or Recovery of Taxes Paid [§ 823] p 714 
7. Collection and Enforcement [§§ 824-849] p 715 
a. In General [§ 824] p 715 
b. Collectors [§§ 825-828] p 715 
(1) Particular Officers as Collectors [§ 825] p 715 
(2) Compensation of Collectors [§§ 826-828] p 716 
(a) Right to Compensation [§ 826] p 716 
(b) Allowance and Payment [§ 827] p 717 
(c) Liability for Excess Commissions Retained [§ 828] p 718 
ce. Authority To Collect [§§ 829-831] p 718 
(1) In General [§ 829] p 718 
(2) De Facto Collectors [§ 830] p 718 
(3) Delivery of Tax List [§ 831] p 718 
d. Warrant for Collection [§§ 832-835] p 719 
(1) In General [§ 832] p 719 
(2) Requisites of Warrant [§ 833] p 719 
(3) Renewal; Supplying of Lost Warrant [§ 834] p 719 
(4) Wrongful Issuance [§ 835] p 720 
e. Time for Collection [§ 836] p 720° 
f£. Duty To Account for Taxes [§§ 837-839] p 720 
(1) In General [§ 837] p 720 
(2) Uncollected Taxes [§ 838] p 722 
(3) Liability for Interest and Penalties [§ 839] p 722 
g. Proceedings against Delinquent Collector [§ 840] p 722 
h. Bonds of School Tax Collectors [§§ 841-8422] p 723 
(1) In General [§ 841] p 723 
(2) Liability on Bonds [§ 842] p 723 
(3) Limitations on Liability [§ 84214] p 724 
i. Summary Proceedings and Actions against Taxpayers [§§ 843-849] p 724 
(1) In General [§ 843] p 724 
(2) Defenses [§ 844] p 725 
(3) Persons Entitled To Sue; Parties [§ 845] p 726 
(4) Pleading [§ 846] p 726 
(5) Evidence [§ 847] p 727 
(6) Judgment [§ 848] p 728 
(7) Distraint [§ 849] p 728 
8. Penalties and Interest [§ 850] p 729 
9. Effect of Change of Boundary or Creation of New District [§§ 851-863] p 729 
a. Uncollected Taxes [§§ 851-861] p 729 ; 
(1) Taxes To Pay Simple Debts and Obligations [§§ 851-855] p 729 
(a) In General [§ 851] p 729 
(b) Annexed Territory [§ 852] p 729 
(c) Detached Territory |§ 853] p 730 
(d) Consolidation and Merger [§ 854] p 731 
(e) Creation of New District [§ 855] p 731 
(2) Taxes To Pay Bonded Indebtedness [§§ 856-861] p 732 
(a) At Common Law [§§ 856-857] p 732 | 
aa. Annexed Territory [§ 856] p 732 | 
bb. Detached Territory [§ 857] p 732 
(b) Under Constitutional and Legislative Provisions [§§ 858-861] p 732 
aa. In General [§ 858] p 732 
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bb. Annexed Territory [§ 859] p 733 
ce. Detached Territory [§ 860] p 733 
dd. Consolidation and Merger {§ 861] p 733 
b. Disposition of Taxes Already Collected [§§ 862-863] p 733 
(1) In General [§ 862] p 733 
(2) Under Special Provisions [§ 863] p 734 
10. Remedies against or in Case of Wrongful Collection of Tax [§§ 864-880] p 734 
a. In General [§ 864] p 734 
b. Injunctions [§§ 865-875] p 734 
(1) In General [§ 865] p 734 
(2) Grounds and Defenses [$$ 866-867] p 735 
(a) In General [§ 866] p 735 
(b) Special Grounds for Equity Jurisdiction [§ 867] p 737 
(3) Suits for Injunction [§§ 868-875] p 738 
(a) In General [§ 868] p 738 | 
(b) Time To Sue, Limitation, Laches, and Estoppel [§ 869] p 738 
(c) Conditions Precedent [§ 870] p 738 
(d) Parties [§ 871] p 739 
(e) Pleading [§ 872] p 739 
(f) Evidence [§ 873] p 739 
(g) Trial or Hearing [§ 874] p 740 
(h) Appeal and Error [§ 875] p 740 
. Action To Cancel Levy [§ 876] p 741 
. Affidavit of Illegality [§ 877] p 741 
. Actions for Recovery of Property or Money Paid [§ 878] p 741 
Actions for Damages [§ 879] p 741 
g. Rights of School Districts [§ 880] p 742 
11. Local or Special Assessments [§ 881] p 743 
12. Poll Taxes [§ 882] p 743 
13. Disposition of Proceeds of Taxes and Other Revenue Collected [§§ 883-894] p-743 
a. In General [§ 883] p 743 
b. Duty To Pay Over Taxes or Revenue [§ 884] p 744 
ce. Apportionment or Distribution [§§ 885-888] p 745 
(1) In General [§ 885] p 745 
(2) As between Different Funds [§ 886] p 747 
(3) Between Schools or School Districts [§§ 887-888] p 748 
(a) In General [§ 887] p 748 
(b) Between White and Colored Schools or School Districts [§ 888] p 750 
d. Application to Payment of Debts and Expenses [§§ 889-891] p 751 
(1) In General [§ 889] p 751 
(2) Application to Particular Purposes or of Particular Funds [$$ 890-891] p 752 
(a) In General [§ 890] p 752 
(b) Erection, Equipment, Improvement, and Repair of School Building [§ 
891] p 753 
e. Lnabilities and Remedies for Wrongful Apportionment or Application [§§ 892-894] p 
754 
(1) In General [§ 892] p 754 
(2) Restraint of Diversion [§ 893] p 755 
(3) Recovery of Diverted Taxes or Revenue [§ 894] p 755 


X. RIGHTS AND REMEDIES OF TAXPAYERS [§§ 895-920] p 757 

A. In General [§ 895] p 757 

B. Suing and Defending on Behalf of District; Intervention [§§ 896-898] p 757 
1. In General [§ 896] p 757 
2. Recovery of Property or Money [§ 897] p 757 
3. Intervention [§ 898] p 758 

C. Recovery for Work and Labor Performed [§ 899] p 759 

D. Restraining Action by District or Officers [§§ pe —-910] p 759 
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1. In General [§ 900] p 759 
2. Other Available Remedies in General [§ 901] p 760 
3. Matters of Discretion or Policy in General [§ 902] p 760 
4. Acts and Transactions Restrained [§§ 903-910] p 761 
a. Contracts [§ 903] p 761 
b. Levy and Collection of Tax or Assessment [§ 904] p 761 
ec. Incurring Indebtedness or Issuing Evidence of Indebtedness [§ 905] p 762 
d. Misapplication, Diversion, or Waste of Funds [§§ 906-907] p 764 
(1) In General [§ 906] p 764 
(2) Payment of Claims or Debts [§ 907] p 765 
e. Acquisition, Use, Waste, and Disposition of Property [§ 908] p 765 
f. Location, Erection, or Removal of School Buildings s 909] p 766 
g. Miscellaneous Acts [§ 910] p 767 
BK. Compelling Action by School Authorities [§ 911] p 768 
F. Actions [§§ 912-920] p 768 
. In General [§ 912] p 768 
. Conditions Precedent [§ 913] p 768 
. Time To Sue, Limitations, Laches, and Estoppel [§ 914] p 769 
. Parties [§ 915] p 770 
. Pleading [§ 916] p 771 
. Evidence [§ 917] p 773 
. Dismissal, Discontinuance, or Nonsuit [§ 918] p 774 
. Hearing or Trial; New Trial [§ 919] p 774 
. Judgment or Decree; Review; Costs [§ 920] p 775 


XI. PRESENTATION AND ALLOWANCE OF CLAIMS [$§ 921-927] p 775 
A. Necessity of Presentation [§ 921] p 775 
B. Audit and Allowance [§§ 922-924] p 775 
1. In General [§ 922] p 775 
2. Notice and Hearing [§ 923] p 776 
3. Decision or Award [§ 924] p 776 
C. Compromise [§ 925] p 776 
D. Interest [§ 926] p 777. 
KE. Payment [§ 927] p 777 


XII. ACTIONS BY OR AGAINST DISTRICTS [§§ 928-979] p 777 
A. Capacity of Organization To Sue and To Be Sued [§§ 928-929] p 777 
1. In General [§ 928] p 777 
2. Haxtent of Capacity and Incidental Powers [§ 929] p 779 
B. Authority To Institute or Defend Actions [§ 930] p 779 
C. Nature and Form of Actions or Proceedings [§§ 931-932] p 780 
1. Against School Organizations [§ 931] p 780 
2. By School Organizations [§ 932] p 780 
D. Parties and Name in Which School Organization Should Sue or Be Sued [$§ 933-938] 
p 781 
1. In General [§ 933] p 781 
2. Name To Be Used [§§ 934-936] p 782 
a. Corporate Name [§ 934] p 782 
b. Names of Officers or Members [§ 935] p 783 
ce. Name of State [§ 936] p 783 
3. Joinder [§ 937] p 783 
4. Intervention and Substitution [§ 938] p 785 
E. Conditions Precedent to Action [$$ 939-940] p 785 
1. In General [§ 939] p 785 
2. Notice, Demand, or Presentation of Claim [§ 940] p 785 
F. Defenses [§ 941] p 786 
G. Time To Sue and Limitations [§§ 942-944] p 786 
1. In General [§ 942] p 786 
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2. Running of Statute [§ 943] p 787 
3. Necessity of Delay [§ 944] p 788 
H. Jurisdiction and Venue [§ 945] p 788 
I. Process and Appearance [§§ 946-949] p 788 
1. Process [§§ 946-948] p 788 
a. In General [§ 946] p 788 
b. Designation of Parties [§ 947] p 788 
e. Service [§ 948] p 789 
2. Appearance [§ 949] p 789 
J. Pleading [§§ 950-965] p 789 
1. In General [§§ 950-954] p 789 
a. Applicability of General Rules of Pleading [§ 950] p 789 
b. Capacity, Existence, and Character of Corporation and Incidents of Incorporation 
[§§ 951-953] p 790 
(1) In General [§ 951] p 790 
(2) Admissions and Estoppel [§ 952] p 790 
(3) Plea or Answer Raising Issue as to Corporate Existence or Character [§ 953] p 
790 
c. Designation and Description of Parties [§ 954] p 790 
2. Complaint or Bill [§§ 955-957] p 791 
a. In General [§ 955] p 791 
b. Presentation of Claim or Demand for Payment [§ 956] p 792 
ce. Authority of Corporation, Officer, or Board [§ 957] p 792 
. Plea or Answer [§ 958] p 793 
. Demurrer [§§ 959-961] p 794 
a. In General [§ 959] p 794 
b. Grounds [§ 960] p 794 
e. Effect [§ 961] p 794 © 
5. Amended and Supplemental Pleadings [§ 962] p 794 
6. Verification [§ 963] p 795 
7. Motions [§ 964] p 795 
8. Objections, Waiver, and Cure [§ 965] p 796 
K. Issues, Proof, and Vara ee [§ 966] p 796 
Bs Buidence [§§ 967-970] p 797 
1. Burden of Proof [§ 967] p 797 
2. Presumptions [§ 968] p 797 
3. Admissibility [§ 969] p 797 
4. Weight and Sufficiency [§ 970] p 799 
M. Trial [§ 971] p 799 
N. Judgment [§§ 972-977] p 801 
. In General [§ 972] p 801 
. Judgment by Confession or Consent [§ 973] p 801 
. Form and Sufficiency [§ 974] p 801 
. Operation and Effect [§ 975] p 802 
. Vacating or Setting Aside [§ 976] p 802 
. Enforcement and Payment [§ 977] p 802 
O. Costs [§ 978] p 804 
P. Review [§ 979] p 805 
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XIII. PUPILS, AND CONDUCT AND DISCIPLINE OF SCHOOLS [§§ 980-1107] p 807 
A. Admission and Attendance of Pupils [§§ 980-1056] p 807 © 
1. Nature of Right to Admission, Accommodations, or Instruction in General [§ oe) 
p 807 
2. Rules and Regulations in General [§ 981] p 807 
3. Eligibility [§§ 982-999] p 808 
a. In General [§ 982] p 808 
b. Race or Color [§§ 983-984] p 808 
(1) In General [§ 983] p 808 
(2) Construction and Enforcement of Laws Separating White and Colored Pupils 
[§ 984] p 809 
ce. Age [§ 985] p 809 
d. Residence [§§ 986-989] p 809 
(1) In General [§ 986] p 809 
(2) Nonresidents in General [§ 987] p 810 
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(3) Children in Institutions or Committed to Outside Custody and Care [§ 988] p 
811 
(4) As Affected by Annexation of Persons or Territory to Adjoining City or Dis- 
trict [§ 989] p 812 
e. Assignment or Admission to Particular Schools [§§ 990-992] p 812 
(1) In General [§ 990] p 812 
(2) After Discontinuance of Particular School [§ 991] p 812 
(3) To Joint Schools [§ 992] p 813 
f. Transfer to School in Other District or County [§§ 993-998] p 813 
(1) Zo Grade School [§§ 993-996] p 813 — 
(a) In General [§ 993] p 813 
(b) Discretionary Power of Boards [§ 994] p 814 
(c) Proceedings and Appeal to Superintendent [§ 995] p 814 
(d) Validity and Effect of Transfer [§ 996] p 814 
(2) Lo High School [§§ 997-998] p 814 
(a) In General [§ 997] p 814 
(b) Lo “More Convenient” High School [§ 998] p 815 
g. Remedies To Compel Admission [§ 999] p 816 
4. Health Regulations [§§ 1000-1006] p 816 
a. In General [§ 1000] p 816 
b. Relating to Contagious and Infectious Diseases [§§ 1001-1004] p 817 
(1) In General [§ 1001] p 817 
(2) Vaccination [§§ 1002-1004] p 817 
(a) Under Specific Statutory Requirement [§ 1002] p 817 
(b) In Absence of Specific Statutory Requirement [§§ 1003-1004] p 818 
aa. In General [§ 1003] p 818 
bb. During Period of Existing or Threatened Epidemic [§ 1004] p 818 
e. Enforcement [§§ 1005-1006] p 819 
(1) In General [§ 1005] p 819 
(2) Enforcement Agencies and Agents [§ 1006] p 819 
5. Payment for Tuition and Other School Purposes [§§ 1007-1019] p 820 
. In General [§ 1007] p 820 
Incidental and Supplemental Fees [§ 1008] p 820 
Payments by Nonresidents in General [§ 1009] p 821 
. Payments by Inmates of Institutions [§ 1010] p 821 
. On Transfer to Grade School in Other District [§§ 1011-1013] p 821 
(1) Rights and Liabilities under Statute [§§ 1011-1012] p 821 
(a) In General [§ 1011] p 821 
(b) Conditions Precedent to Liability [§ 1012] p 821 
(2) Rights and Liabilities under Contract [§ 1013] p 822 
f. On Attendance at High School in Other County, Town, or District [§§ 1014-1017] p 
822 
‘ (1) Rights and Liabilities under Statute [§§ 1014-1016] p 822 
(a) In General [§ 1014] p 822 
(b) Constitutionality of Statute [§ 1015] p 823 
(ec) Conditions Precedent to Liability [§ 1016] p 824 
(2) Rights and Liabilities under Contract [§ 1017] p 824 
g. Rate and Amount [§ 1018] p 825 
h. Actions [§ 1019] p 825 
6. Compulsory Attendance [§§ 1020-1028] p 827 
. In General [§ 1020] p 827 
. Constitutionality of Statute [§ 1021] p 827 
To Whom Statute Applies [§ 1022] p 827 
. Children Employed in Labor [§ 1023] p 828 
Sufficiency of Compliance and Excuses in General [§ 1024] p 828 
Instruction by Private Teacher, or at Private or Parochial School [§ 1025] p 829 
Home Instruction [§ 1026] p 829 
Effect of Exclusion of Unvaecinated Child [§ 1027] p 829 
1. Prosecution of Offenses [§ 1028] p 830 
7. Truancy [§§ 1029-1037] p 831 
a. In General [§ 1029] p 831 
b. Truant Schools [§ 1030] p 831 
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6. Truant or Attendance Officers [§§ 1031-1036] p 831 
(1) In General [§ 1031] p 831 | 
(2) Appointment or Employment [§ 1032] p 831 
(3) Term of Office [§ 1033] p 832 
(4) Authority and Duties [§ 1034] p 832 
(5) Compensation and Benefits [§ 1035] p 832 
(6) Removal [§ 1036] p 832 
d. Commitment, and Costs of Commitment and Maintenance [§ 1037] p 832 
8. Transportation and Boarding of Pupils, and Providing Therefor [§§ 1038-1056] p 832 
a. Powers, Duties, and Rights in General [§§ 1038-1043] p 832 
(1) In Absence of Statutory Authorization [§ 1038] p 832 
(2) Under Statute Granting Discretionary Power to Trustees [§ 1039] p 833 
(3) Under Statute Making Duty of Trustees Obligatory [§§ 1040-1043] p 834 
(a) In General [§ 1040] p 834 
(b) Distance of Pupil’s Home from School [§ 1041] p 834 
(c) Compensation in Lieu of Transportation [§ 1042] p 834 
(d) Boarding Pupils, and Shelters [§ 1043] p 834 
. After Suspension, Discontinuance, or Abandonment of School, or School District [§ 
1044] p. 835 
Transportation to Nearer School in Other District [§ 1045] p 835 
Transportation to School in Consolidated District [§ 1046] p 835 
Transportation to High School [§ 1047] p 836 
Contracts [§§ 1048-1054] p 836 
(1) In General [§ 1048] p 836 
(2) Necessity of Writing [§ 1049] p 837 
(3) Public Letting after Notice [§ 1050] p 837 
(4) Pecuniary Interest of Officers or Directors [§ 1051] p 837 
(5) Performance or Breach [§ 1052] p 838 
(6) Actions by Contractor [§ 1053] p 838 
(7) Termination [§ 1054] p 838 
g. Sufficiency of Transportation [§ 1055] p 838 
h. Enforcement Proceedings and Actions by Parent [§ 1056] p 839 
B. School Terms, Classification of Pupils, and Instruction [§§ 1057-1087] p 840 
1. School Terms, Closing and Reopening, and Holidays [$$ 1057-1062] p 840 
a. In General [§ 1057] p 840 
b. Power of Electors [§ 1058] p 840 
c. Closing and Reopening [§§ 1059-1061] p 840 
(1) In General [§ 1059] p 840 
(2) By Electors [§ 1060] p 841 
(3) Grounds [§ 1061] p 841 
d. Holidays [§ 1062] p 841 
2. Grades or Classes and Departments [$$ 1063-1066] p 841 
a. In General [§ 1063] p 841 
b. Establishment and Maintenance of Departments [§ 1064] p 841 
c. Assignment of Pupils to Grades or Classes [§ 1065] p 842 
d. Promotion and Demotion [§ 1066] p 842 
3. Curriculum and Studies [§§ 1067-1069] p 842 
a. In General [§ 1067] p 842 
b. Under Law Requiring State Uniformity [§ 1068] p 844 
c. Right of Parent To Select or Reject [§ 1069] p 844 
4. Religious Influences and Instructions [§ 1070] p 844 
5. Textbooks [§§ 1071-1087] p 845 
a. Selection and Adoption [§§ 1071-1072] p 845 
(1) In General [§ 1071] p 845 
(2) Under Uniform Textbooks Law [§ 1072] p 846 
b. Change after Adoption [§§ 1073-1076] p 846 
(1) In General [§ 1073] p 846 i 
(2) Limitations on Frequency of Change [§§ 1074-1075] p 846 
(nj) In General [§ 1074] p 846 
(b) Reconsideration of Adoption [§ 1075] p 847 
(3) Limitation on Number of Books Changed [§ 1076] p 847 
e. Power and Duty To Furnish [§§ 1077-1078] p od 
(1) In General [§ 1077] p 847 
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(2) For Free Distribution [§ 1078] p S48 
d. Duty To Use Adopted Book, and Enforcement Thereof [§ 1079] p S49 


e. Contracts [§§ 1080-1084] p S49 
1080] p S49 


(1) In General [§ 


(2) Authority To Execute [§ 1081] p 850 
(3) Letting after Public Bidding [§ 10S2] p 850 


(4) Terms [§ 1083] p $51 


(5) Performance or Breach [§ 1084] p S51 
£. Publisher's Bond [§§ 1085-1087] p 851 


(1) In General [§ 1085] p S51 
(2) Condition Insuring Faates as 
1087] p 852 


(3) Actions on Bond [§ 


Low as Elsewhere [§ 1086] p 851 


C. Control of Pupils and Discipline [§§ 1088-1106] p 852 


1. In General [§ 1088] p 852 


2. Rules and Regulations [§§ 1089-1093] p 852 
a. By Teacher or Superintendent of Schools [§ 1089] p $52 


b. By School Board [§ 1090] p 853 


ce. Reasonableness and Validity [§§ 1091-1092] p 853 


(1) In General [§ 1091] p 853 


(2) Particular Rules [§ 1092] p 853 


d. Enforcement [§ 1093] p S54 


3. Outside of School and School Hours [§§ 1094-1098] p S54 


a. In General [§ 1094] p 8H 
b. Home Work [§ 1095] p 8H 


e. Attendance at Moving Picture Theaters and Social Parties [§ 1096] p S44 
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d. Seeret Societies [§ 1097} p 855 


e. Athletie and Sporting Cenitesis [§ 1098] p 855 


4. Violation of Rules; 
a. In Genera’ [§ 1099] p 855 


Offenses and Punishment [§§ 1099-1106] p S55 


b. Corporal Puntshment [§ 1100] p 855 
e. Exclusion, Expulsion, and Suspension [§§ 1101-1104] p 856 
(1) In General [§ 1101] p 856 


(2) Grounds [§ 1102] p 857 


(3) Proceedings for Expulsion; Interference by Court [§ 1103] p 85S 
(4) Liability of Board, Teacher, City, or District [§ 1104] p 858 

d. Readmission or Reinstatement [§ 1105] p 859 

e. Actions for Wrongful Exclusion, Expulsion, or Suspension [§ 1106] p $59 


D. Scholarships and Diplomas [§ 1107] p 860 


XIV. OFFENSES AS TO EXAMINATION OR EMPLOYMENT OF TEACHERS; USE OF TEXT- 
BOOKS; CONDUCT ON SCHOOL PROPERTY [{§ 1108-1111) p 860 
A. Relating to Examination of Teachers [§ 1108] p 860 
B. Relating to Employment of Teachers [§ 1109] p S861 
C. Relating to Use of Textbooks [§ 1110] p 861 
D. Relating to Personal Conduct on School Grounds [§ 1111] p S61 


CROSS REFERENCES 


Annexation of territory to municipality for school pur- 
poses see Corporations § 48. 

Burning of schoolhouse see Arson § 17. 

College see Colleges and Universities 1 COTS py ST: 

Condemnation of property for school purposes as for 
public use see Eminent Domain § 73. 

Contract of infant for education see Infants § 177. 

Devise to educational institution see Wills [40 | Cye 1471). 

Education of Indian children see Indians § 37. 

Exemption of school property from taxation see Munic- 
ipal Corporations § 4346; Taxation [37 Cye $32 et seq]. 

Gift for school, as charitable purpose see Charities $§ 
20-23. 

Grant of railroad right of way in school land see Public 
Lands §§ 331, 424. 


Parental — and duties as to oe of child see 
Parent a Child §§ 34-71, 183, 
Prohibition. of sale “of liquor: 
Near schoolhouse see Intoxicating Lignors § 228. 
To student see Intoxicating Biquors § 227. 
Public school lands: 
In general see Public Lands §§ 161-256, 613-846. 
As included in grant in aid of railroad see Pu 
hands §§ $31, 424. 
Taxation of school land see Faxation [$7 Cye $32 et ae 
Trial by jury in proceedings te commit te industrial 
school see es § peas 
University see Colleges and Universities 11 C. J. p 871. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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PART ONE: DEFINITION AND CLASSIFICATION 


[§ 1] A. School’—1. In General. 
“school” is a generie term,? denoting an institution 
or place for instruction or education,’® or the col- 
lective body of instructors and pupils in any such 
A school is not measured by 
the walls of a building,® and two or more schools 
but, on the other 
hand, a school is single and entire notwithstanding 
it consists of or comprises two or more departments 
or divisions,’ or that it is held and conducted in two 


place or institution. 


may exist in the same building ;° 


or more buildings.® 


[§ 2] 2. Particular Kinds of Schools—a. Public 


1. As used in statutes: 

Exempting schools from taxation see 
Taxation [37°Cyc 932]. 

Prohibiting sale of intoxicating liquor 
near schools see Intoxicating Liq- 
uors § 123. 3 

Requiring carriage of school pupils 
at reduced fare see Carriers § 1087. 
“Evening school” defined see Eve- 

ning 21 C. J. p 1259. 


2. American Asylum for Educa- 
tion, etc. v. Phoenix Bank, 4 Conn. 172, 
10 AmD 112; State Bd. of Pharmacy 
v. White, 84 Ky. 626, 2 SW 225, 8 KyL 
678; McCord v. Marshall County, 152 
Tenn. 675, 280 SW 592; State v. Kal- 
aher, 145 Wis. 243, 129 NW 1060. 


“School” as including college see 
Colleges and Universities § 1. 


3. American Asylum for Educa- 
tion, etc., v. Phoenix Bank, 4 Conn. 
172, 10 AmD 112; State v. Kalaher, 
145 Wis. 243, 129 NW 1060; Carlyle 
v. Oxford County, 30 Ont. L. 413, 5 
OntWN 728, 18 DomLR 759. 


[a] Other definitions.—(1) YIN 
place for learned intercourse and in- 
struction; an institution for learning; 
an educational establishment; a place 
for acquiring knowledge and mental 
training.” Omaha Medical College v. 
Rush, 22 Nebr. 449, 453, 35 NW 222 
[quot Webster D.]. (2) “A place of 
primary instruction, an establishment 
for the instruction of children; as a 
primary school, a common school, a 
grammar school.” Northrop v. Rich- 
mond, 105 Va. 3385, 337, 53 SE 962. 
(3) “A place for instruction in any 
branch or branches of knowledge.” 
Alexander v. Phillips, 31 Ariz. 503, 254 
P 1056, 1058, 52 ALR 244 [quot Web- 
ster New Int. D.]. .(4) ‘An institu- 
tion of learning of a lower grade, be- 
low a college or a university. A 
place of primary instruction.” Black 
L. D. [quot Litchman v. Shannon, 90 
Wash. 186, 155 P 783, 785]. See to 
same effect State v. Kalaher, 145 Wis. 
243, 129 NW 1060, 1061. (5) “A place 
where instruction is imparted to the 

young.” State v. Peterson, 32 Ind. A. 
865, 70 NE 550, 551. (6) “A place where 
systematic instruction in useful 
branches is given by methods common 
to schools and institutions of learn- 
ing.” Peo. v. Deutsche Evangelisch 
Lutherische Jehovah Gemeinde Un- 
gednderter Augsburgische Confession, 
249 Ill. 132, 94 NE 162, 164. (7) “Any 
place or means of discipline, improve- 
ment, instruction, or training.” In re 
Sanders, 53 Kan. 191, 197, 36 P 348, 
23 LRA 603. 


4 State v. Gager, 28 Conn. 232; 
In re Sanders, 53 Kan. 191, 36 P 348, 
23 LRA 603; Granger v. Lorenzen, 28 
S. D. 295, 133 NW 259, 260 [quot Web- 
ster'D.]. See State v. Spray, 113 N. 
C. 686, 688, 18 SE 700 (where the word 
was given the meaning of “an as- 


[By Eustace W. Tomuinson ] 


* |. DEFINITIONS 
The word 


the: free school 


semblage of pupils and teachers’), 
Compare Smith v. Donahue, 202 App. 
Div. 656, 195 NYS 715, 720 (where the 
court said, ‘‘The school is not the 
building and its equipment; it is the 
organization, the union of all the ele- 
ments in the organization, to furnish 
education in some branch of learning. 
It is the institution, and the 
teachers and scholars together, that 
make it up. The pupils are a part of 
the school’); St. John’s Military Acad- 
emy v. Edwards, 143 Wis. 551, 128 NW 
113, 114, 139 AmSR 1123 (where it 
was said that ‘there must ordinarily 
be an association of patrons, profes- 
sors, or people in order to constitute a 
school. The word ‘school,’ except 
where applied to a building or place, 
implies plurality and association’). 

5. State v. Kalaher, 145 Wis. 243, 
129 NW 1060. 

6. State v. Kalaher, supra. 

Use of school building for two or 
more schools see infra §§ 478-479. 

7. Carlyle v. Oxford County, 30 
Ont. L. 413, 5 OntWN 728, 18 DomLR 
759. 

8. Burnside v. Douglas’ School 
Dist. No. 27, 33 Ariz. 1, 261 P 629 [foll 
Johnson v. Douglas School Dist. No. 
27, 33 Ariz. 12, 261 P 633]; Whitford 
v. Craven County, 159 N. C. 160, 74 
SHE 1014. 

9. Generally see infra § 28 et seq. 


10. Ind.—State v. O’Dell, 187 Ind. 
84, 118 NE 529. 


Kan.—Lawrence Bd. of Education vy. 
Dick, 70 Kan. 434, 78 P 812. 


. . . 


Mass.—Jenkins v. Andover, 103 
Mass. 94. 
Mo.—Roach v. St. Louis Public 


Schools, 77 Mo. 484 [rev 7 Mo. A. 567]. 


Mont.—State v. Dawson County, 87 
Mont. 122, 286 P 125. 


See to same effect Peo. v. Brooklyn 
Bd. of Education, 13 Barb. (N. Y.) 
400. Compare State v. Bryan, 50 Fla. 
293, 39 S 929 (where it was said that 
sometimes the term ‘public schools” 
is used aS synonymous with common 
or primary schools, but at other times 
it is used in a far more comprehensive 
sense). 


11. Ark.—Special School Dist. No. 
65 v. Bangs, 144 Ark. 34, 221 SW 1060. 


Kan.—Lawrence Bd. of Education vy. 
Dick, 70. Kan. 434, 78 P 812. 

Mo.—Roach vy. St. Louis Public 
Schools, 77 Mo. 484 [rev 7 Mo. A. 567]. 


N. Y.—Le Couteulx v. Buffalo, 33 
Noy. mpaee Peo. v. Brooklyn Bd. of 
Education, 13 Barb. 400; Peo. v. 
Hendrickson, 54 Misc. 337, 104 NYS 
122 [aff .125 App. Div. 256, 109 NYS 
403 (aff 196 N. Y. 551 mem, 90 NE 1163 
mem) ]. 


Wash.—State v. Preston, 79 Wash. 


or Common School.® 
“common school’ are interchangeable and synony- 
mous,!° and denote a school which is, broadly speak- 
ing, open and public to all in the locality,+ which is 
subject to and under the control of the qualified 
voters of the school district in which it is situate,?? 
and which is supported and maintained primarily 
from moneys raised by general taxation,+* as contra- 
distinguished from a private or denominational 
school;** or, in other words, a school comprised in 


adopted in the United States.1® 


The terms “public school” and 


system which has been generally 
More specifically, 


286, 140 P 350; Spokane County School 
Dist. No. 20 v. Bryan, 51 Wash. 498, 
99 P 28, 20 LRANS 1033: 


“The word ‘common’, as applied to 
our schools, bears the broadest and 
most comprehensive signification. It 
is equivalent to public, universal, open 
to all; for such is their character, 
subject only to such general statutory 
regulations as are prescribed by the 
legislature. They are common to all 
children, in the sense that public 
highways are common to all persons 
who may choose to ride or drive there- 
on, observing only the law of the 
road.” Peo. v. Brooklyn Bd. of Edu- 
cation, 13 Barb. (N. Y.) 400, 410 [quot 
Peo. v. Hendrickson, 54 Misc. 337, 104 
NYS 122, 124 (aff 125 App. Div. 256, 
109 NYS 403) (aff 196 N. Y, 551 mem, 
90 NE 1163 mem)]. 


Admission and gate of pupils 
in general see infra §§ 


12. Lawrence Bd. of waicstion Vv. 
Dick, 70° Kan. 434, 78 P 812; State 
v. Preston, 79 Wash. 286, 140 P 350; 
Spokane County School Dist. No. 20 
v. Bryan, 51 Wash. 498, 99 P 28, 20 
LRANS 1033. 


Government and control of public 
rinks in general see infra §§ 129— 

13. Cooke v. Logan County School- 
Dist. No. 12, 12 Colo. 453, 21 RP 496, 
719; Lawrence Bd. of Education v. 
Dick, 70 Kan. 434, 78 P 812. 


Taxation eee school purposes see 
infra §§ 749-89 


14. State v. pease County, 87 
Mont. 122, 286 P 125. 

Private schools: 
Defined see infra § 3, 
In general see infra §§ 19-27. 

15. Pike v. State Bd. of Land 
Comrs., 19 Ida. 268, 113 P 447, Ann 


Cas1912B 1344 [foll State v. Hoover, 
19 Ida.’ 299 "1739" 455]; 


{a] Other definitions.—(1) “Schools 
for general elementary education, free 
to all the public.’”’ Bouvier L. D. 
[quot Lawrence Bd. of Education v. 
Dick, 70 Kan. 434, 78 P 812, 814]. (2) 
“Schools maintained at the public ex- 
pense and administered by a bureau 
of the state, district, or municipal 
government, for the gratuitous edu- 
eation of the children of all citizens, 
without distinction.” Black L. D. 
[quot Lawrence Bd. of Education v. 
Dick, supra]. (3) “Schools supported 
by general taxation, open to all free 
of expense, and under the control of 
agents appointed by the voters.” An- 
derson L. D. [quot Lawrence Bd. of 
Education v. Dick, supra]. (4) ‘“Pub- 
lic or free schools, maintained at pub- 
lic expense, for the elementary edu- 
cation of children of all classes.” 
Rapalje & L. L. D. [quot Lawrence Bd, 
of Education v. Dick, supra]. 


168 [56 C.J.] 


public or common schools have been said to be schools 
established under the laws of the state, usually reg- 
ulated in matters of detail by the local authorities 
in the various districts, towns, or counties, and 
maintained at public expense by taxation, and open 
without charge to the children of all the residents 
The designation can- 
not be confined to schools supported exclusively by 
municipal taxation, as distinguished from grants 
of state funds,+” nor to schools supported exclusively 
by the publie as distinguished from those sup- 
ported in part by voluntary contributions by in- 
dividuals or private organizations,!® nor to schools 
which are entirely free as distinguished from those 
in which a tuition charge is made against some pu- 
pils,?® although in general the use of the term ‘“com- 
mon school” contemplates that the school shall be 
but it does not include schools which are 
privately supported and managed,?1 even though tui- 
Properly speaking, the term 


of the town or other district.1® 


free ;”° 


tion therein is free.?2 


16. Litchman y. Shannon, 90 Wash. 
U86, 155 PF 783. 


17. Jenkins y. Andover, 103 Mass. 


18. Jenkins v. Andover, supra. 
See Richter v. Cordes, 100 Mich. 278, 
58 NW 1110 (holding a school to be a 
district school rather than a parochial 
school, where the district maintained 
an organization, held meetings, re- 
ceived its share of the school fund, 
hired and paid teachers, and conduct- 
ed its business after the usual man- 
ner of school districts, although the 
land on which the schoolhouse stood 
was owned by the Roman Catholic 
church, its faith was taught therein, 
and its trustees contributed to the 
teacher’s salary), 


19. Moran v. Chowan County, 168 
N. C. 289, 84 SE 402. 


Tuition charge in public schools 
generally see infra §§ 1007-1019. 


20. Lawrence Bd. of Education vy. 
Dick, 70 Kan. 434, 78 P 812. 


21. Jenkins v. Andover, 103 Mass. 
94; State v. Schauss, 23 Oh. Cir. Ct. 
2 


[a] School founded and supported 
by private donation, accepted by pub- 
lic school authorities by virtue of 
permission given by a statute relat- 
ing to trust funds for such purposes, 
but subject to the terms and condi- 
tions of the donation or trust, is not 
a public school in the sense that com- 
mon schools established and support- 
ed by the general common school sys- 
tem are public schools. State v. 
Schauss, 23 Oh. Cir. Ct. 283. 


22. State v. Schauss, 23 Oh. Cir. 
Ct. 283. 


23. Special School Dist, No. 12 v. 
Bangs, 144 Ark. 34, 221 SW 1060; 
Roach vy. St. Louis Public Schools, 77 
Mo. 484 [rev 7 Mo. A. 567]; State v. 
Dawson County, 87 Mont. 122, 286 P 
125. See Jenkins v. Andover, 103 
Mass. 94 (holding that the words 
“public schools,” as used in a consti- 
| tutional provision relating to moneys 

raised by taxation for the support of 
public schools, are not limited to 
schools of the lowest grade). 


24. Pembroke Graded School vy. 
West, 163 Ky. 568, 174 SW 10; Jeff- 
ries v. Columbia Graded Common 
School, 185 Ky. 488, 122 SW 813. 


“Graded school” defined see infra 
4 


25. Pembroke Graded School v. 
West, 163 Ky. 568, 174 SW 10. 


26. Viola Normal School v. Warren 


SCHOOLS AND SCHOOL DISTRICTS 


Ones 


County Bd. of Education, 
351, 24 SW (2d) 889. 


“Elementary school” defined see in- 
fra § 5. 


160 Tenn. 


Abels Jenkins y. Andover, 103 Mass. 
5 Aa aed school” defined see infra 
28. Ark.—Dickinson v. Edmondson, 


120 Ark. 80, 178 SW 930, AnnCas1917C 
913. 


Cal.—San Francisco Bd. of Educa- 
tionev., Hyatt 62'Caly 515. 93eP rie 


Ill.—Fiedler v. Eckfeldt, 335 Ill. 11, 
166) IN, 5045 Peo), Vase Mani, oan mle 
181, 163 NE 385; Peo. v. Cleveland, 
ete, RCo. 286 DNS 4145 124 INE 737; 
Peo. v. Wabash R. -Co., 286° Ill. 399, 
121 NE 737; Peo. v. Chicago, ete., R. 
Co.,. 286. 111. 384, 121 NE 73s, Peo. wv. 
Moore, 240 Ill. 408, 88 NE 979; Rich- 
ae v. Raymond, 92 Ill. 612, 34 AmR 
ol. 

Ind.—Greathouse vy. Indianapolis 
FERNS Comrs., 198 Ind. 95, 151 NE 


Kan.—Lawrence Bd. of Education 
v. Dick, 70 Kan. 434, 78 P 812; Tope- 
ka Bd. of Education v. Welch, 51 Kan. 
792, 33 P 654. 


B. C.—Victoria v. Oak Bay, 34 Dom 
LR 734, [1917] 1 WestWkly 1242. 
See to same effect Viola Normal 
School Bd. of Education v. Warren 
County Bd, of Education, 160 Tenn. 
351, 24 SW (2d) 389. But see Atty.- 
Gen. v. Butler, 123 Mass. 304 (where 
the term ‘‘common school” is used in 
contradistinction to “high school’’). 


“High school” defined see infra § 7. 


29. Powell v. Bd. of Education, 97 
Ill. 375, 37 AmR 123. To same effect 
Pike v. State Bd. Land Comrs., 19 
Ida. 268, 113 P 447, AnnCas1912B 
1344 [foll State v. Hoover, 19 Ida. 299, 
alee dey essays 


30. In re Opinion of Justices, 214 
Mass. 599, 102 NE 464; Jenkins v. 
Andover, 103 Mass. 94; Merrick v. 


Amherst, 12 Allen (Mass.) 500; State 
v. Dawson County, 87 Mont. 122, 286 
P 125; Lopes v. Greensburg School 
Dist., 268 Pa. 356, 112 A 155 [writ of 
error dism 263 U. S. 674 mem, 44 SCt 
4 mem, 68 L. ed. 501 mem]. 


“These [academies and colleges], in 
a certain broad and comprehensive 
sense, are public institutions, because 
they are controlled by corporations 
and are usually open to all persons 
who are willing to comply with the 
terms of admission and tuition. But 
the broad line of distinction between 


Common school education. 


[§ 2 


“public” or “common” as applied to a school has no . 
reference to the grade of the school or to what may 
or may not be taught therein,?* and ineludes grad- 
ed?4 and yngraded?® schools, elementary schools,”® 
grammar schools,27 and high schools;?* but it has 
been said to be the usual understanding that a com- 
mon school is one beginning with the rudimental ele- 
ments of an education, whatever else it may embrace, 
as contradistinguished from institutions devoted ex- 
elusively to teaching advanced pupils in the higher 
branches of study,?® and the term does not extend 
to academies, colleges, or universities existing under 
special charters or statutes and not specially in- 
tended for or limited to the inhabitants of a particu- 
lar locality,*° nor is it ordinarily to be deemed to 
include normal schools*! or a model training school 
governed by, and forming a part of or adjunct to, a 
normal school and taught in part by students there- 


The phrase “common 


these and the ‘public or common 
schools’ is, that the latter are sup- 
ported by general taxation, that they 
are open to all free of expense, and 
that they are under the immediate 
control and superintendence of agents 
appointed by the voters of each town 
and city.” Merrick v. Amherst, 12 
Allen (Mass.) 500, 509. 


“Academy” defined see infra § 10. 


Colleges and universities see 11 C. 
Jeep Otte 


31. Turner v. Hattiesburg, 98 
Miss. 337, 53 S 681; Normal School- 
Dist. No. 3 v. Painter, 102 Mo. 464, 
14 SW 938, 10 LRA 493; Gordon v. 
Cornes, 47 N.Y. 608; Peo. v. Crissey, 
45 Hun CNY.) 19" "See Collins v. 
Henderson, 11 Bush (Ky.) 174 (dic- 
tum). But see Peo. v. Wicks, 1 NYSt 
604 (holding that the term “public 
schools” embraces normal schools, in 
the absence of words of limitation); 
State v. Valley City Special School 
Dist., 42 N. D. 464, 173 NW 750 (hold- 
ing that a normal school is a part 
of the public school system under 
a constitutional provision requiring 
the legislature to establish a system 
of free public schools beginning with 
the primary and extending through 
all grades up to and including the 
normal and collegiate course). Com- 
pare Kayser v. St. Louis Bd. of 
Education, 273 Mo. 643, 201 SW 531 
(holding that constitutional provi- 
sions for the establishment and 
maintenance of free public schools 
and the use of school funds there- 
for justify the establishment of a 
teachers’ training school for the pur- 
pose of training teachers for the or- 
dinary schools, since “maintaining” 
the public schools includes insuring 
a eee teaching force there- 
in). 

“Normal schools differ materially 
from the common “Schools: 5) 2a 
They are not intended for the ed- 
ucation of the children of the in- 
habitants of the districts where they 
are to be located, but for the train- 
ing of teachers for all the public 
schools. They are not open to all, 
but only to such as may be selected 
at times and in a manner to be pre- 
scribed by the superintendent of pub- 
lic instruction.” Gordon y. Cornes, 
47 N. Y. 608, 616. 


snore school” defined see infra 


32. State v. Preston, 79 Wash. 286, 
140 P 3850; Spokane County School 
Dist. No. 20 v. Bryan, 51 Wash. 498, 
99 P 28, 20 LRANS 10383. 


But see Spedden vy. Board of Edu- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 2-11] 


school education” has been said to be not easily de- 
fined nor to have any accepted definite meaning ;** 
but it has been held that education in subjects com- 
monly taught in high schools is within the term as 
used in a constitutional provision for schools pro- 
viding a common school educeation.** 


[§ 3] b. Private School.?4% <A “private school,” 
as distinguished from a “publie school,” is one man- 
aged and supported by individuals or a private or- 
ganization.*®> A parochial school is a _ private 
school.?° 


[§ 4] c. Graded School.*7 A “graded school” is 
a school divided into departments taught by differ- 
ent teachers, in which the children pass from the low- 
er departments to the higher as they advance in 
education,*?® or a school divided into successive 
grades or departments, through which the pupils 
pass in course“? 


Grade school. The term “grade school” has been 
said to have no real or intrinsic meaning,?® but to 
indicate merely a school in which there are grades, or 
a school divided into grades, and so a graded 
school.4? 


[§ 5] d. Elementary School.#?, An “elementary 
school” is a school for the elementary education of 
children,** or a school below a high school.*# 


[§ 6] e. Grammar  School.*® A “grammar 
school,” in the American system of graded common 
schools, is a school intermediate the primary school 
and the high school, in which, besides other studies, 
English grammar is taught.*® 


cation Independent School Dist., 74 
W. Va. 181, 81 SE 724, 52 LRANS 41. 
163 (holding that a statute creating | pra. 
school district and authorizing its 42 

board of education to establish and - AS 
maintaings such sSchools«™.. ..4 25 .4as 
may be for the best interests of the 
district” gives authority to create a] B. 
model school in which students of 44, 
a normal school are permitted to do 


SCHOOLS AND SCHOOL DISTRICTS 


Wyo. 364, 158 P 801. 
Laramie County. v. State, 


included in 
“common” school see supra § 2. 


Sr Reg. v. Cockerton, [1901] 1 K. 
726. 4 


Laramie County v. State, 
Wyo. 364, 158 P 801. 


[56 C.J.] 169 


[§ 7] f. High School.47 A “high school” may be 
defined as a school where the higher branches of a 
common school education are taught.** It is de- 
signed for scholars who have passed through the 
primary grades,*® and many or most high schools, it 
has been said, are in fact preparatory schools for 
college or university.°° 

[§ 8] g. District School. A “district school” is a 
publie school for the children within a school dis- 
trict.°! The term may inelude the ward schools of a 
city.5? 

[§ 9] h. Normal School. A “normal school” is a 
school intended not for the general education of the 
children of the inhabitants of the district where it 
is located, but for the training of teachers for the 
public or common schools.°* 


[§ 10] i. Academy.®+ An “academy” is common- 
ly understood to mean a school or seminary of 
learning, holding a rank between a university or 
college and a common school, in which the arts and 
sciences in general are taught;°° but the term is 
sometimes applied to an institution confined to some 
special course of instruction.®® 


[§ 11] B. School District®’—1. In General A 
“school district” is a political or civil subdivision of 
the state formed for the purpose of aiding in the ex- 
ercise of that governmental function which relates 
to the education of children,®* or a district of and for 
the public schools.°® The term properly relates to 
the territory erected into or comprised in the dis- 
trict,°° and not to the board of education or other 


‘or “common” school see supra § 2. 


su- 55. Academy of Fine Arts v. Phil- 
adelphia County, 22 Pa. 496. 


Compare In re Warren Academy of 
Sciences, 13 Pa. Dist. 597, 29 Pa. Co. 
31, 32 (where it was said: ‘‘The term 
‘academy’ has a distinct and fixed 
94 | meaning, applying to an institution 

of learning such as a college or uni- 
versity or relating to or connected 


“public” or 


practice work in teaching). 


33. Richards v. Raymond, 92 Ill. 
612, 34 AmR 151. 

34, Fiedler v. Eckfeldt, 335 Ill. 11, 
166 NE 504; Peo. v. Cleveland, etc., 
Ra Cowz8o. lll. 404 120" NE 7375 | Peo: 
VeVi DaAstiwtt. CO... ceo s0l, 399, ba) 
NE 737; Peo. v. Chicago, etc., R. Co., 
Q86e Tl S84 Lod NM 3. Cook -v. 
School Dist. No. 80, 266 Ill. 164, 107 
NE 327; Richards v. Raymond, 92 
mil 612734 AmR 151. 


341%. Private schools 
see infra §§ 19-27. 


35. Jenkins v. Andover, 103 Mass. 
94. See Quigley v. State, 5 Oh. Cir. 
CEmess ace Oh. Cit. Dec sO holding, 
that if a certain number of persons 
meet together and agree that they 
will have a teacher and pay him for 
his services in that school, and no 
persons attend that school but their 
own children, it is a private school). 
Compare Twiggs County Bd. of Ed- 
ucation v. McRee, 88 Ga. 214, 14 SE 
200 (holding in effect that the evi- 
dence showed a particular school to 
be private and not public). 


“Public school’ defined see supra 
os 


generally 


86. Quigley v. State, 5 Oh. Cir. Ct. 
688, 3 Oh. Cir. Dec. 310. 
37. As included in “public” or 


“common” school see supra § 2. 


so. Century.» D. [quot Laramie 
County v. State, 24 Wyo. 364, 158 P 
801, 804]. 

39. Webster New Int. D. [quot 
Laramie County v. State, supra]. 


40. Laramie County v. State, 24 


“High school” defined see infra § 7. 

45. As included in “public” or 
“common” school see supra § 2. 

46. Webster New Int. D. 

47. As included in “public” or 
“common” school see supra § 2. 

Distinguished from “college” 
Colleges and Universities § 1 
4 [b]. 

48. Whitlock v. State, 30 Nebr. 
815, 47 NW 284. See Atty.-Gen. v. 
Butler, 123 Mass. 304, 306 (where the 
term was defined as meaning “a 
school in which higher 


see 
note 


branches of 
learning are taught than in the com- 
mon schools’). But see Re Mailloux, 
19 OntWN 289 (where the term, as 
used in a will establishing a trust 
to assist the beneficiaries to obtain 
education in high schools, was con- 
strued to refer to schools, such as 
universities and colleges, in which 
education of a higher grade is ob- 
tainable than is imparted in public 
schools). 

“Common school” 
pra § 2. 

49. State v. Dixon County School 
Dist. No. 1, 31 Nebr. 552, 48 NW 
OO oe 

50. State v. Dixon County School 
Dist. No. 1, supra, 

51. Webster New Int. D. 


“School district” defined see infra 
nile 


defined see su- 


52. Maxcy v. Oshkosh, 144 Wis. 
238, 128 NW 899, 31 LRANS 787. 


53. Gordon v. Cornes, 47 N. Y. 608. 
54. Distinguished from “public” 


with higher education’’). ; 

[a] Original meaning.—‘“‘Acade- 
my” originally meant a_ garden, 
grove, or villa near Athens, where 
Plato and his followers held their 
philosophical conferences. Academy 
of Fine Arts v. Philadelphia Coun- 
ty, 22 Pa. 496. 

56. Com. v. Banks, 198 Pa. 397, 
48 A 277; Academy of Fine Arts v. 
Philadelphia County, 22 Pa. 496. 


57. “District” defined see 18 C. J. 
p 1292. 


gir tore school’ defined see supra 


58. Landis v. Ashworth, 57 N. J. 
Ta. OOeoulaAy LOT 


{a] Other definiticn—‘“A part of 
the county’s territory divided off by 
the county board of education for 
taxation for school purposes.” Gal- 
lishaw v. Jackson, 99 S. C. 342, 83 
SE 454, 456. 


{[b] Term as referring only to 
public school system.—The term 
“school district” clearly has refer- 
ence to the public school system, 
with which alone “school districts” 
have to do. Charles Scribner’s Sons 
v. Cook County Bd. of Education 
Dist. No. 102, 278 Fed. 366. 


Corporate character of school dis- 
tricts see infra § 47. 

59. Smith v. Donahue, 
Div. 656901955 NYSs7L5. 

Public school: 
Defined see supra § 2. 
Generally see infra § 28 et seq. 

60; Pearce v. Brick Tp. Bd. of Ed- 


202 App. 


170 [56 C.J.] 


governing body of the district, which is merely the 
machinery for governing and managing the schools 
in the district ;*! and it connotes the territory under 
the jurisdiction of a single school board.°? 


[§ 12] 2. Consolidated School District. A “con- 
solidated school district” is a school district distin- 
guished only by the fact that it has been formed by 
the consolidation of two or more school districts in- 
to one.®% 


[§ 13] 3. Independent School District.°* The 
term “independent,” as applied to a school district, 
distinguishes it from school districts included in or 
forming a part of the general county or township 
school system;®* and it does not, when used in a 
statute relating to independent school districts in 
or including cities and towns, merely signify that 
the school district is a separate and distinct entity 
from the city or town.®® 

[§ 14] 4. Joint School District. A “joint school 
district,” as provided for by statute in some juris- 
dictions, is a school district lying partly in each of 


SCHOOLS AND SCHOOL DISTRICTS 


[§§ 11-19 


two or more counties.®? 


[§ 15] ©. Other - Terms**—1. Schoolhouse. A 
“schoolhouse” is, in a broad sense, a house or build- 
ing appropriated for the use of a school, or as a 
place in which to give instruction.®® In the absence 
of qualifying words the term may include buildings 
used for private or denominational schools as well 
as those used for public schools;7° but it is ordina- 
rily applied to buildings for subordinate schools rath- 
er than to colleges.“ 


[§ 16] 2. School Laws. Laws which provide a 
system of education and create and designate the 
officers by and through whom the system is to be 
administered are sometimes known as “school 
laws.”’7? 


[§ 17] 8. Officer of Schools. The term “officer 
of schools,” as used in a constitutional provision pre- 
scribing who may vote at an election to choose such 
an officer, has been held to mean a person whose 
office pertains solely to the management of schools.** 


II. CLASSIFICATION OF SCHOOLS 


[§ 18] Schools are ordinarily divided, on the basis 
of their ownership or control and the admission of 
pupils thereto, into two general classes: (1) Private 
schools, which are ordinarily owned and controlled 
by private persons or by private or eleemosynary 
corporations, and to which admission is a matter of 
private contract.7* (2) Public schools, which are 


controlled and administered by the state or its agen- 
ciés and to which, broadly speaking, every person 
who fulfills the requirements prescribed by or un- 
der the authority of law is admissible as of right.*® 
These two classes are considered separately in this 
treatise. 


PART. TWO: PRIVATE: SGHOOLS 


[By Eustace W. Tomurnson] 
I. INCORPORATION AND ORGANIZATION 


[§ 19] Subject to any express statutory require- 
ments, no particular form of words is essential to the 
incorporation of a private school;** but, of course, a 
school cannot be chartered without designating or 
providing for the person or persons by whom the 
duties imposed are to be performed and the rights 


ucation, 85 N. J. Li 520, 89 A 1026; 


erally see infra § 96. 


conferred are to be exercised.77 A corporation em- 
powered to establish or maintain a private school 
may, under its charter, be a private stock corpora- 
tion and not an eleemosynary or public corporation,7® 
or, on the other hand, it may be a quasi public cor- 


Chegaray v. Jenkins, 5 N. Y. 376; St. 


McCarter v. Bradley Beach Bd. of Ed- 
ucation, 73 N. J. L. 301, 63 A 93. 


Creation and existence of school 
districts see infra §§ 48—97. 


61. McCarter v. Bradley Beach Bd. 
of Hducation,, -73 NN. J. L., 301, 638 A 
93. But see State Nat. Bank v. Clay- 
ton, 22 N. M. 630, 167 P 20 (where 
it was said that ‘There is really no 
distinction between school districts 
and boards of education, in so far 
as their functions and objects of 
their creation are concerned’’). 


Government, control, and manage- 
ment of school districts see infra §§ 
129-247. 

62: Chicago, jetc., R. Co. v. Cass 
County, 51 Nebr. 369, 70 NW 955; 
Kellogg v. Comanche County School 
Dist. ‘No. 10, 18 Okl., 285, 74 P 110. 


63. Rice v. Gong Lum, 139 Miss. 
760, 104 S 105 [aff 275 U. S. 78, 48 
Sct 91, 72 L. ed. 172]; Walton School 
vy. Covington County, 115 Miss. 117, 
75 S 833. To same effect Bryant v. 
Barnes, (Miss.) 106 S 1138. See St. 
Louis, etc., R. Co. v. Benton Coun- 
‘ty, 132 Miss. 325, 96 S 689 (hold- 
ing that a consolidated district is not 
a “separate” school district). 


Consolidated school districts gen- 


64. Independent districts general- 
ly see infra §§ 93, 94. 

65. Glenn v. Trion County, 157 Ga. 
639, 122 SE 52; Alexandria Independ- 
ent School Dist. v. Wayne Tp. Inde- 
pendent School Dist. No. 2, 35 S. D. 
474, 152 NW 706. 


66. Alexandria Independent School 
Dist. v. Wayne Tp. Independent 
School Dist. No. 2, 35 S. D. 474, 152 
NW 706. 

School district as distinct from 
municipality having same territorial 
extension see infra § 47. 

67. Las Animas, etc., Land Co. v. 
Preciado, 167 Cal. 580, 140 P 239; 
State v. Ross, 76 Okl. 11, 183 P 918. 


Creation of school districts lying 
partly in two or more counties in 
general see infra § 53 

Joint school districts generally see 
infra § 97. 

68. Schoolhouse as: 


Exempt from taxation see Taxation. 
Public building see Public § 11. 


69. Webster New Int. D. [quot 
Alexander v. Phillips, 31 Ariz. 503, 
254 P 1046, 52 ALR 244]; In re 


Townsend, 195 N. Y. 214, 88 NE 41, 
22. LRANS' 194,716 AnnCas “921°: 


Patrick’s Church Soc. v. Heermans, 
68 Misc. 487, 124 NYS 705. 

70. St. Patrick’s Church Soc v. 
Heermans, supra. 

71. Chegaray v. Jenkins, 5 N. Y. 
376; St. Patrick’s Church Soc wv: 
Heermans, 68 Misc. 487, 124 NYS 705. 

72. Dubuque Dist. Tp. v. Dubuque, 
7 Towa 262. 

73. State v. Gorton, 33 Minn, 345, 
23 NW 529. ‘ 

74. Private schools: 

Defined see supra § 3. 
Generally see infra §§ 19-27, 

75. Public schools: 

Defined see supra § 2. 
Generally see infra § 28 et seq. 

76. Neil v. Ohio Agricultural, etce., 

College, 31 Oh. St. 15. 


[a] Charters of particular insti- 
tutions.— Frederick Female Seminary 
v. State, 9 Gill (Md.) 379; Waller 
v. Everett, 52 Mo. 57; Brown v. Ches- 
terville Academy Soc., 24 S. C. Ka. 
362; Orleans County Grammar 
School v. Parker, 25 Vt. 696. 


77. Nashville v. Ward, 16 Lea 
(Tenn.) 27. 


78. Atty.-Gen. v. Albion Academy, 
etc., 52 Wis. 469, 9 NW 391. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


(ae 


§§ 19-21] 


poration.7® A religious society which has founded 
an educational institution is divested of all title in 
the property, and of the power of management, by 
the incorporation of a board of trustees under a 
charter which confers on them the power to hold the 
property and to manage the school in all of its af- 
fairs.8° A minority of the persons in whom a trust 
of a schoolhouse and school is vested by deed cannot, 
by associating and procuring a charter, ‘acquire a 
right to manage the property against the will of the 
majority of the persons interested.*! 


Governing board or officers. The charter of school 
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corporation may lawfully provide for two boards, 
one of trustees and the other of commissioners, to 
perform distinct duties in governing and managing 


, the school;8? and in the absence of any restriction a 


member of one board may also be a member of the 
other.8* The tenure of officers of a school corpora- 
tion necessarily lapses with the expiration of the 
charter.®* 

Liquidation. In the absence of any provision 
therefor in its charter or the general law, a school 
corporation cannot be liquidated by its board of di- 
rectors or trustees.®® 


II. PUBLIC AID** 


[§ 20] Under the usual constitutional inhibition 
against the making of gifts of public money or prop- 
erty to private persons or the application thereof to 
a private purpose,*” the legislature has no power to 
donate or transfer public funds or property to a 
private school, or use them for its benefit,** whether 
it is incorporated or not;8® and, in view of the rule 
that the taxing power may be exercised for public 
purposes only,®°® the legislature cannot authorize the 
levy of taxes for the benefit of private schools,®! nor 
can moneys raised by taxation be appropriated to 
the use of such schools.®? In the absence of express 
constitutional prohibition, however, public funds 


may be applied to the payment of tuition at a pri- 
vate school,®* and public boards of education may 
be authorized to contract. with such schools for in- 
struction.°* Where money or other aid is validly 
granted to a private school, the grant is to be con- 
strued strictly against the school,®® but the condi- 
tion of the grant is to be construed strictly against 
the state.°° Where an act granting to a school the 
profits of public lands reserves to the state the right 
to amend, alter, or repeal the act, the legislature vio- 
lates no rights in subsequently altering or diminish- 
ing the appropriation of such profits.®? 


III. VISITATION, SUPERVISION AND CONTROL 


[§ 21] A court of chancery has no general power 
of visitation over a private school,®® nor any power 
to prescribe the course of study to be given there- 
in,®® and it should neither revise or supervise the 
discretion of the trustees or directors upon any 


matter of policy, the responsibility for which rests. 


upon them, although, as in the case of any other 
corporation,” it has power where its jurisdiction is 

79. Caldwell Parish School Bd. v.j_ 91. 
Meredith, 139 La. 35, 71 S 209. 


80. Union Baptist Assoc. v. Hunn, 
7 Tex. Civ. A..249, 26 SW 755. 


Sil. = Com, vs Jarret) dUSergs «& 1B. 


187. 
[a] 


_ Peo. v. McAdams, 
Jenkins v. Andover, 
Curtis v. Whipple, 24 Wis, 350, 1 AmR 


Incidental benefits resulting 


invoked in a proper suit, to cause the cancellation 
of unauthorized contracts made by the directors or 
trustees of an incorporated school,® or in a proper 
case it may restrain such directors or trustees from 
violating a proper contract made by them.* The 
state, however, has power to prohibit the operation 
of private schools or the giving of instruction with- 
out a license,® and to prohibit the teaching therein of 


82 Ill. 356; 
103. Mass. 94; 


were granted by the state to a pri- 
vate school for the erection of build- 
ings, but by consolidation with an- 
other institution the school secured 
all the buildings it needed, the state 
was not entitled to enforce a forfei- 


(Pa.) 460. 


82. Frederick Female Seminary v. 
State, 9 Gill (Md.) 379. 


83. Frederick Female Seminary v. 
State, supra. 


84. Martin v. Louisiana Cent, 
Lumber Co., 150 La. 157, 90 S 553. 


85. Caldwell Parish School Bd. v. 

Meredith, 139 La. 35, 71 S 209. 

86. Exemption of private school 
property from: 

Assessment for local improvements 
see Municipal Corporations §§ 2907, 
2908. 

Taxation in general see Taxation [37 


Cyc 933]. 

87. See constitutional provisions, 

Limitations on use of funds of state 
in general see States [36 Cyc 885]. 

88. Smith v. Donahue, 202 App. 
Div. 656,195 NYS 715; Brooke Acade- 
my v. George, 14 W. Va, 411, 35 AmR 
760. 

Application of public school fund 
revenues to private schools see infra 
§ 41. 

Holding or conducting private 
school in public school building see 
infra § 479. 

89. Brooke Academy v. George, 14 
W. Va. 411, 35 AmR 760. 

90. See Taxation [37 Cye 719]. 


from establishment and maintenance 
of private school are no grounds for 
the exercise of the taxing power in 
aid thereof. Curtis v. Whipple, 24 
Wis. 350, 1 AmR 187. 


[b] Rule applied.—A legislative 
enactment authorizing a town tax for 
the support of a free school founded 
by private benevolence, but under the 
control of trustees, some of whom are 
not elected by the people, is repugnant 
to a constitutional provision, that all 
money raised by taxation or appropri- 
ated for the support of common 
schools shall be applied to no other 
schools than those conducted under 
the superintendence of the authorities 
of the town or city in which the mon- 
ey is to be expended. Jenkins v. And- 
over, 103 Mass. 94. 


92. In re Opinion of Justices, 214 
Mass. 599, 102 NE 464. 


Appropriation and imposition of 
school taxes generally see infra §§ 
749-894. 


93. Holt v. Antrim, 64 N. H. 284, 
9 A 389. 


94, Holt v. Antrim, supra. 

95. Kiefer v. German American 
Seminary, 46 Mich. 636, 10 NW 50. 

| 96. Kiefer vy. 
Seminary, supra. 

[a] Rule applied.—Where funds 


German American 


ture of the grant or to enjoin the ap- 
plication of the funds to the general 
purposes of the school. Kiefer v. 
German American Seminary, 46 Mich. 
636, 10 NW 50. 


97. Orleans County Grammar 
School v. Parker, 25 Vt. 696. 


98. Auburn Academy yv. 
Hopk. (N. Y.) 278. 


99. State v. Will, 99 Kan. 167, 160 
P 1025. 


1. Ashburn v. Allen, 150 Va. 290, 
143 SE 733. 


2. See Corporations § 2531. 


3. Auburn Academy vy. 
Hopk. (N. Y.) 278. 


Contracts of private schools in gen- 
eral see infra §§ 22-25. 


4 Washington Academy v. Cruik- 
shank, 43 Misc. 197, 88 NYS 330. 


[a] Contract with board of educa- 
tion as to salary of teacher and ad- 
mission of pupils.—The trustees of a 
private academy which has made an 
agreement with a village board of ed- 
ucation as to the salary of the prin.« 
cipal and the admission of pupils may 
be restrained from violating their con- 
tract. Washington Academy v. Cruik- 
shank, 43 Misc. 197, 88 NYS 330. 


Strong, 


Strong, 


5. Peo: v. American Socialist Soc., 
202 App. Div. 640, 195 NYS 801. 
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doctrines hostile to the safety of the government ;° 
but a license cannot arbitrarily be refused to an 
applicant who shows that his curriculum does not 


include the teaching of the inhibited doctrines.’ A, 


statute prohibiting the establishment or conduct of 
a school without the consent of the voters of the 
locality is not within the police power of the state, 
and is unconstitutional.’ The attorney-general has 
no standing to bring an action to determine who are 
entitled to vote at corporate meetings of an incor- 
porated private school;® but he may be authorized 
by the legislature to institute proceedings against 
the commissioners of an educational institution to 
inquire whether its charter and franchise should be 
annulled by reason of abuse thereof.*° A contract 
between a private school and a public school district 
under which the former undertakes to give instruc- 
tion to the pupils of the district free of charge does 
not have the effect of merging such private school 
with the contracting district’ or of submitting it to 
the control of the public school officers,++ but on the 
contrary the right of the private school to select 
and employ teachers and to govern and supervise 
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pupils is in no way abridged or impaired.” 

Visitation by private donors. Where not incon- 
sistent with the terms of its charter or the instru- 
ment under which it was founded, a private school 
may agree to or permit the supervision of its con- 
duct in the administration of a gift from a private 
donor by him or a board of visitors appointed by 
him.1® In making a special visitation to investigate 
a complaint against the school or its management 
the visitors act, at least to some extent, judicially,** 
and the trustees or directors of the school are enti- 
tled to an opportunity to be heard before action is 
taken.15 A proceeding by a board of visitors to re- 
move a teacher is not a proceeding against the teach- 
er alone, but against the school or its trustees as 
well, since if the teacher is wrongly employed or 
retained he should have been removed by the school 
officers.*® 


Interference with instruction in religion. Under 
the usual constitutional guaranties of religious free- 
dom,!? the state will not interfere with the instruc- 
tion of pupils of a secular or denominational school 
in religious beliefs and rules,*® 


IV. CONTRACTS 


[§ 22] A. In General.1® Even though it is an 
eleemosynary institution, a private school chartered 
as a corporation, with power to sue and be sued, is 
lable upon its contracts in the same manner as an 
individual.?° 


Personal interest of trustees or directors. <A pri- 
vate school receiving state aid 1s within the purview 
of a statute prohibiting officers and members of 
boards of institutions receiving state aid from sell- 
ing supplies to such institutions.24 The fact, how- 
ever, that trustees of a school are among persons 
whom the board of trustees permit to erect a board- 
ing house on the school property does not render 
void, as being in breach of trust, a provision of the 
agreement that the house shall remain the property 
of the builders, where such house is essential to the 
successful conduct of the school and is authorized to 
be built for that reason and not to enable the build- 


ers to profit from their trust.?? 


[§ 23] B. Contracts with Teachers and Instruc- 
tors.2* Contracts between private schools and 
teachers or other instructors are governed, in gen- 
eral, by the rules applicable to other contracts of 
employment.?* 

Salary or compensation. The fact that a part of 
the agreed compensation of a teacher for his serv- 
ices consists in instruction from another member 
of the faculty does not place such teacher in the 
position of a pupil and render him liable to be dis- 
charged for failure to comply with his instructor’s 
directions.2> Where a teacher is hired for a full 
year, the fact that he accepts other employment 
during vacation months when he has no school du- 
ties to perform does not disentitle him to receive 
his agreed salary for such period.2® A provision in 
a contract that if the teacher should sever his con- 


6. Peo. v. American Socialist Soc., 
supra. 

7. Peo. v. American Socialist Soc., 
supra. 

8. Columbia Trust Co. v. Lincoln 
Inst., 1388 Ky. 804, 129 SW 1138, 29 LRA 
NS 53. 

9. Atty.-Gen. vy. Albion Academy, 
etc., 52 Wis. 469, 9 NW 391. 

10. Frederick Female Seminary y. 
State, 9 Gill (Md.) 379. 

11. Page v. Haverhill Academy, 63 
ING Mela PAMoR 

Contracts of private schools in gen- 
eral see infra §§ 22-25. 

12. Page v. Haverhill Academy, 63 
IN Eee 16. 


13. Smyth v. Phillips Academy, 
154 Mass. 551, 28 NE 6838. 


Visitation of eleemosynary corpo- 
rations by others than court or trus- 
tees in general see Charities §§ 79-82. 

14. Smyth v. Phillips Academy, 
154 Mass. 551, 28 NE 683. 

15. Smyth v. Phillips Academy, su- 
pra. 

16. Smyth v. Phillips Academy, su- 
pra, 


Hiring and discharge or removal of 
teachers in general see infra § 24. 


Wee See Constitutional Law §§ 450— 
te 

18. Smith v. Donahue, 
Diy. 656, 195 NYS 715: 


19. Conveyance and.disposition of 
property see infra § 26. 


20. Hall-Moody Inst. vy. 
108 Tenn. 582, 69 SW 327. 


21. East Stroudsburg State Nor- 
mal School v. Yetter, 33 Pa. Super. 
BOT. 


Individual interest of public school 
officers in contracts of board or dis- 
trict see infra § 515. 


22. Decell v. McKee, 83 Miss. 423, 
85 S 940. 


23. Enjoining establishment of 
school by teacher contrary to contract 
with former employer see Injunctions 
§ 343. 


24. See cases infra notes 25-37. 


Contracts of employment in general 
see Master and Servant §§ 10-27. 


25. Bechtel v. Combs Broad Street 


202 App. 


Copass, 


Conservatory of Music, 71 Pa. Super. 
426. 


[a] Rule applied.—Where plain- 
tiff's daughter was hired to teach 
music in defendant’s school under an 
agreement that she should receive as 
compensation for her services, among 
other things, one music lesson per 
week from a designated member of 
the faculty, her failure or refusal to 
prepare a musical composition for 
performance at the graduating or 
commencement exercises of the school 
as directed by her instructor did not 
justify her discharge, where there 
was nothing in her contract of em- 
ployment requiring her to participate 
in such commencement exercises, 
since she was a teacher and not a 
pupil, and her’refusal to prepare to 
perform the composition did not con- 
stitute insubordination, but rather 
was a waiver or declination by her to 
accept instruction to which she was 
entitled; it being within her rights to 
do her work for less than defendant 
had agreed to pay her if she saw fit. 
Bechtel v. Combs Broad Street Con- 
servatory of Music, 71 Pa. Super. 426. 


26. Behnke v. Turn Verein Binig- 
keit, 180 Ill. A. 319. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 23-24] 


nection with the-school he should share with it any 
fees he might subsequently receive from pupils ob- 
tained through the school has been held to have no 
application where the employment is discontinued 
by mutual consent.?7 A contract to pay a teacher a 
specified sum at the termination of his employment, 
in consideration of his consent that he might be 
discharged or superseded at the will of the trustees 
of the school, is valid and enforceable.?® Where a 
teacher previously employed by a school continues 
in service without having been notified of a decision 
not to continue his employment, and the school ac- 
cepts his services with knowledge that they are not 
intended to be gratuitous, it is hable to him for the 
salary previously agreed upon.?® 


Dismissal and discharge. The right to remove or 
discharge a teacher for any neglect of duty or im- 
proper conduct does not justify his removal on the 
grounds merely of expediency or convenience.°® A 
teacher may be dismissed for immorality or immodest 
conduct,?+ or for any other improper conduct or 
behavior likely to be hurtful or injurious to the 
standing or reputation of the school or to interfere 
with the progress, training, or discipline of its pu- 
pils,*? and a requirement by a school, attended by 
minors, that teachers therein shall not frequent 
places where intoxicating liquors ate sold in the vi- 
cinity of the school is, as a matter of law, a reason- 
able regulation, for the violation of which the dis- 
charge of a teacher may be justified ;** but the school 
has no right to interfere with the social activities or 
relations of a teacher in the absence of any such 
improper conduct, and he cannot rightfully be dis- 
charged for violation of an unreasonable regulation 
with respect thereto.** It has been held that trus- 
tees of a school who are empowered by statute to 
appoint and remove teachers at pleasure have no 
power to make a contract with a teacher limiting 
their right of removal.?® 


Liability for breach. Where the trustees of a 
school acted as such in employing a teacher, and the 
teacher knew that they were trustees, they are liable 
only in their representative capacity, and not in their 


27. Boston Conservatory of Music 
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personal capacity, for a breach of the contract of 
employment;*® and the fact that agents or trus- 
tees of a school exceeded their authority in making a 
contract with a teacher does not render them liable 
in their personal capacities where the teacher know- 
ingly dealt with them as agents or trustees.*7 


[§ 24] C. Contracts for Instruction—l. In Gen- 
eral. A contract by a private school for the instruc- 
tion of a pupil implies, in the absence of anything 
to the contrary, the furnishing of school rooms and 
facilities reasonably fit for the purposes intended,?® 
as well as the possession by the teaching staff of rea- 
sonable skill and judgment in the field in which in- 
struction is to be given,?® and the exercise of ordi- 
nary care and diligence in giving such instruction ;*° 
and a contract for instruction at a boarding school 
implies that the board and lodging to be furnished 
shall be clean, decent, and reasonably wholesome and 
suitable to the pupils of the school.t1 Where the 
school issues a prospectus outlining or setting forth 
the course of study, on the faith of which a contract 
for instruction is made, it is bound to give instrue- 
tion in each of the studies or branches of study so 
indicated,*? although the details and amount of in- 
struction in each are, within reasonable limits, left 
to the discretion of the officers or teachers of the 
school.4® A contract signed by a school, a. minor, 
and the minor’s parent for the instruction of such 
minor is properly to be regarded as a contract be- 
tween the school and the parent rather than the 
school and the child.*+ 


Selection or rejection of pupil. A private school 
ordinarily has power, within the limits of its charter 
or the instrument under which it is founded, to select 
or reject applicants for admission as pupils accord- 
ing to its own diseretion;*®> and it has been held 
that a contract between a school and a municipality 
for the instruction of pupils to be appointed by 
officers of the municipality does not impair the right 
of the school to refuse to accept or admit colored 
pupils appointed by such officers.*® 


Breach of contract. In an action by a pupil for 
breach of a contract for instruction, an allegation 


See Mount Ida School v. Gilman, 96 


v. Dulfer, 256 Mass. 262, 152 NE 230. 


28. Hildreth v. Pinkerton Acade- 
my, 29 N.-H. 227. 


29. Dickey v. Putnam Free School, 
197 Mass. 468, 84 NE 140. 


30. Murdock v. Phillips Academy, 
12 Pick. (Mass.) 244; In re Murdock, 
7 Pick. (Mass.) 303. 


31. Hall-Moody Inst. v. Copass, 108 
Tenn. 582, 69 SW 327. 


32. Hall-Moody Inst. v. 
supra. 

[a] Female teacher accompanying 
man to questionable place.—A female 
teacher who accompanies a man to 
such questionable places as to cause 
her good reputation to be called into 
question may rightfully be dismissed 
or discharged by the school. Hall- 
Moody Inst. v. Copass, 108 Tenn. 582, 
69 SW 327. 

33. Koons v. Langum, 93 Minn. 332, 
101 NW 490. 


34. Hall-Moody Inst. v. 
108 Tenn. 582, 69 SW 327. 


[a] Thus a female teacher in a 
private academy cannot rightfully be 
discharged for failure to obey regu- 
lations of the board of trustees as to 
the evenings on which and the hours 


Copass, 


Copass, 


so long as her actions in that respect 
are chaste and ladylike, and not in- 
compatible with her duties as a teach- 
er. Hall-Moody Inst. v. Copass, 108 
Tenn. 582, 69 SW 327. 


35. Auburn Academy vy. 
Hopk. (N. Y.) 278. 


36. Pelotte v. Simmons, 41 Ga. A. 
LOS Log SH 30.03 


37. Pelotte v. Simmons, supra. 


38. Barngrover v. Maack, 46 Mo. 
A. 407. 


39. Barngrover v. Maack, supra. 


[a] No warranty to give soundest 
instruction.—No breach of a contract 
for instruction in a school of architec- 
ture and building is shown by the fact 
that the method of making mortise 
and tenon joints as taught in such 
school is not the best’ or preferable 
method thereof, since the implied con- 
tract is not to teach the best method, 
but only that the teacher possesses a 
reasonable degree of skill in the sub- 
ject under consideration. Barngrover 
v. Maack, 46 Mo. A. 407. 


40. Barngrover v. Maack, supra. 


41. Horner Military School v. Rog- 
ers, 167 N. C. 270, 83 SE 345; Lyon 
vy. Sparks, 61 Wash. 348, 112 P 340. 


Strong, 


Vt. 13, 116 A 71 (applying the rule). 
Compare Mt. Ida School vy. Gilman, 
97 Vt. 331, 128 A 198 (holding that 
where, taking the school year as a 
whole, the board was of proper qual- 
ity, the fact that on occasion it fell 
below the standard is no defense to an 
action by the school for tuition fees). 
ante Barngrover v. Maack, 46 Mo. A. 


43. Barngrover v. Maack, supra. 


44. Yantiss v. Dague, 127 Kan. 748, 
Pee 8) a baba 


45. State v. Maryland Inst., ete., 87 
Md. 648, 41 A 126. But see McKaine 
v. Drake Business School, 107 Misc. 
241, 176 NYS 383 (holding that under 
Civ. Rights L. § 40, providing that all 
persons in the state shall be entitled 
to the full and equal privileges of any 
places of public accommodations, and 
that a place of public accommodation 
within the meaning of the statute 
shall include schools, academies, col- 
leges and universities under the su- 
pervision of the Regents of the state, 
a business school incorporated by the 
Regents and holding a charter from 
them is without authority to refuse 
admission to a colored person). 


46. State v. Maryland Inst., ete., 
87 Md. 643, 41 A 126. 
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in the complaint that plaintiff was “expelled” from 
defendant’s school is a sufficient allegation that 
defendant wilfully deprived plaintiff of the enjoy- 
ment of his rights under his contract.*7 It is incum- 
bent upon plaintiff in an action for breach of such a 
contract to give evidence of his damages on a pe- 
cuniary standard, if they are capable of being so 
estimated,*® since otherwise he can recover only 
nominal damages;*? but no such burden is upon him 
where his damages are incapable of being reduced 
to an exact money standard.®® The measure of dam- 
ages for breach of a contract under which one was 
to be given a reduced rate of tuition in a school is 
the difference between the charge fixed by the con- 
tract and the regular tuition.°1 Where a pupil is 
justifiably withdrawn from a school on account of 
improper acts or conduct on the part of the school 
or its teachers, the parent or other contracting party 
may recover as damages the tuition and fees paid,*? 
and the railroad fare of the pupil,°? but not the cost 
of clothing and other supplies purchased for him 
in contemplation of his attendance at the school, in 
the absence of a showing that they cannot be used 
for any purpose as a result of his withdrawal.°4 

[§ 25] 2. Tuition and Other Charges. Provisions 
or terms with respect to tuition and other charges 
which are set forth in a catalog or advertisement of 
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a private school and are known to or called to the 
attention of a prospective pupil or one contracting 
for his instruction, or which are contained in an 
application for the enrollment of such pupil in the 
school, become part of the contract for instruction ;°° 
but statements in a catalog which are not read by 
or called to the attention of such contracting party 
are not binding upon him.®® A contract to give a 
complete course of instruction or to furnish instrue- 
tion, board, or the like for a specified period of time, 
is entire, in the absence of any contrary agreement 
or stipulation, so that the school is entitled either 
to the whole sum agreed upon or to nothing, as the 
case may be,®? and there can be no part perform- 
ance or partial recovery.®* The school is ordinarily 
not entitled to tuition or other charges where the 
instruction or consideration for the charge has not 
been furnished,®® unless the failure to furnish has 
been caused by the act of the pupil;°° and it has 
been held that a school has no right to the fees or 
charges paid or agreed to be paid for a specified time 
if during the whole of that time the pupil was pre- 
vented by illness from attending and receiving the 
instruction.*? The suspension or expulsion of a pupil 
for good cause, however, does not preclude the re- 
covery of charges agreed to be paid or the retention 
of those paid in advanee,®? nor will action le in such 


47. Smith v. Leo, 92 Hun 242, 36 
NYS 949. 

Expulsion of pupils in general see 
infra § 27. 
Arie Barngrover v. Maack, 46 Mo. A. 


49. Barngrover v. Maack, supra. 


50. Barngrover v. Maack, supra. 


51. Neale v. Smith, 61 Ark. 564, 
33 SW 1058. 

52. Kentucky Military Inst. v. 
Cohen, 131 Ark. 121, 198 SW 874, LRA 
1918B 709. : 

53. Kentucky Military 
Cohen, supra. 

54 Kentucky Military 
Cohen, supra. 

55. Cal.—Hitchcock Military Acad- 
emy v. Myers, 76 Cal. A. 473, 245 P 
219, 220 [quot Cyc]. 

Ga.—Georgia Military Academy v. 
Rogers, 35 Ga. A. 789, 134 SE 829. 

Ill.—Culver Military Academy v. 
Staley, 250 Ill. A. 531. 


N. J.—Head vy. Theis, 106 N. J. L. 
Zeit sO0sAL 191; 


N. Y.—William v. Stein, 100 Misc. 
677, 166 NYS 8386; Hartridge School 
v. Riordan, 112 NYS 1089. See Van 
Brink v. Lehman, 199 App. Div. 784, 
192 NYS 342 (applying the rule). 


N. C.—Horner School v. Wescott, 
124 N. C. 518, 32 SE 885; Horner vy. 
Baker, 74 N. C. 65; Bingham v. Rich- 
ardson, 60 N. C. 215. See Teeter v. 
Horner Military School, 165 N. C. 564, 
81 SE 767, 51 LRANS 975, AnnCas 
1915D 309 (applying the rule). 


Inst.!., (Vv. 


Inst. “Vv; 


Tenn.—Castle Heights School vy. 
Russ, 4 Tenn. Civ. A. 288. 
Tex.—Vidor v. Peacock, (Civ. A.) 


145 SW 672. See Fessman v. Seeley, 
(Civ. A.) 30 SW 268 (applying the 
rule). 

Eng.—Price v. 
Rep. N. S. 680. 

See Curry v. Lasell Seminary Co., 
168 Mass. 7, 46 NE 110 (applying the 
rule). 

[a] Catalog provisions binding al- 
though application blank not signed. 
—The parent of a private school pupil 


Wilkins, 58 L. T. 


who had his attention called to, and 
read, provisions of the school catalog 
relating to the tuition charges is 
bound thereby, although he failed or 
refused to sign an application or en- 
rollment blank which set forth an ex- 
press acceptance of the conditions of 
the catalog. Vidor v. Peacock, (Tex. 
Civ. A.) 145 SW 672. 


[b] Rule applied.—Where accord- 
ing to a school catalogue, which was 
seen by the parent, tuition and board 
were payable in installments in ad- 
vance, and no money thus paid was to 
be returned in event of dismissal for 
bad conduct, and by special indul- 
gence, payment in advance was not 
insisted upon from a pupil, who was 
afterwards dismissed for bad behav- 
ior, the school was entitled to recover 
the installment which ought to have 
been paid in advance. Horner School 
v. Wescott, 124 N. C. 518, 32 SE 885. 


Rules and regulations set forth in 
catalog as binding upon pupils see 
infra § 27. 

56. Holton v. Cook, 181 Ark. 806, 
27 SW (2d) 1017. 


57. Cal.—Hitchcock Military Acad- 
emy v. Myers, 76 Cal. A. 478, 245 P 
219, 220 [quot Cyc]. 

Mass.—Hall v. Mt. Ida School for 
Girls, 258 Mass. 464, 155 NH 418, 51 


AR isos 
N. Y.—Van Brink v. Lehman, 199 
App. Div. 784, 192 NYS 342; Starr v. 


Liftchild, 40 Barb. 541; William v. 
Stein, 100 Mise. 677, 166 NYS 836; 
Kabus v. Seftner, 34 Misc. 538, 69 NYS 
983. 

N. C.—Horner Military School v. 
Rogers, 167 N. C. 270, 838 SE 345, 


Tenn.—Castle Heights School vy. 
Russ, 4 Tenn. Civ. A. 288. 


58. Kabus v. Seftner, 34 Misc. 538, 
69 NYS 983. And see cases supra 
note 57. But see Ernest v. Treaster, 
111 Okl. 38, 238 P 450 (affirming a 
judgment for instruction actually 
provided by a language teacher who 
had contracted to give individual in- 
struction but who had given individ- 
ual attention to a pupil for only three 
periods of ten minutes each during 


three and one-half months). 


59. Kabus v. Seftner, 34 Misc. 538, 
69 NYS 983; Horner Military’ School 
v. Rogers, 167 N. C. 270, 83 SE 345; 
Pane v. Treaster, 111 Okl. 38, 238 P 


[a] Failure to provide suitable ac- 
commodations.—(1) Where the ac- 
commodations assigned to a pupil at 
a boarding school were so dirty and 
unsuitable that the pupil refused to 
occupy the room, and was found to be 
justified in so doing, the school failed 
to perform its part of the contract 
and cannot recover the agreed tuition 
charges. Horner Military School v. 
Rogers, 167 N. C. 270, 88 SE 345. (2) 
Implied agreement to furnish suitable 
accommodations see supra § 24, 


60. Georgia Military Academy v. 
Rogers, 35, Ga. A. 789, 134 <SBE 0829: 
Kabus v. Seftner, 34 Misc. 538, 69 NYS 
ear Swavely v. Eno, 54 Pa. Super. 


61. Stewart v. Loring, 5 Allen 
(Mass.) 306, 81 AmD 747; Groff v. 
Hertenstein, 31 Oh. Cir. Ct. 633; Sime- 
on v. Watson, 46 L. J. C. P. 679. 

62. Cal.—Hoadley v. Allen, 
291 P 601. 

Ky.—Kentucky Military Inst. v. 
Bramblet, 158 Ky. 205, 164 SW 808. 

Mass.—Hall v. Mt. Ida School for 


Girls, 258 Mass. 464, 155 NE 418, 51 
ALR 789. 


(A.) 


N. Y.—Kabus v. Seftner, 34 Misc. 
538, 60 NYS 983; Miami Military 
Inst. v. Leff, 220 NYS 799. But see 


Starr v. Liftchild, 40 Barb. 541 (hold- 
ing that in the absence of express 
stipulations in the contract, a school- 
master is not entitled to recover the 
agreed compensation for the care and 
instruction of a pupil whom ‘he has 
expelled for a transgression of the 
rules of the school). 


N. C.—Teeter v. Horner Military 
School, 165 N. C. 564, 81 SE 737, 51 
LRANS 975, AnnCas1915D 309. 


Tenn.—Castle Heights School vy. 
Russ, 4 Tenn. Civ. A. 288. 
See Fessman v. Seeley, (Tex. Civ. 


A.) 30 SW 268 (enforcing an agree- 
ment under which the tuition charges 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ee 


$§ 25-26] 


‘ease for breach of the contract for instruction ;*%* 
and where a pupil withdraws or is removed or with- 
drawn during the school term or course, the school 
is entitled to the stipulated fee or charge,** except 
when it has been otherwise agreed to the contrary,®® 
unless the withdrawal was justified by the acts or 
‘omissions of the school or its teachers.6* <A school 
is not entitled to make extra charges for special in- 
struction in the absence of any contract therefor ;°7 
and a schoolmaster has no right to charge for wear- 
ing apparel which he has caused to be supplied to 
a minor pupil without the sanction, express or im- 
‘plied, of such pupil’s parent or guardian.®8 

Lien for charges. A pupil in a boarding school 
is not a “guest” or “boarder” within the meaning 
of statutes relating to innkeepers’ or boarding house 
keepers’ liens,*® and the school has no right to as- 
‘ssert a lien upon his baggage or personal effects to 
secure the payment of school charges.7° 


Actions. A private school furnishing instruction 
under contract with the parents of its pupils can 
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recover tuition only from the parents,*? and not 
from the pupils themselves,‘? nor, in the absence of 
statute, from a public school district which under 
the school laws is liable to the parents for such tui- 
tion because of maintaining no public school in the 
district;7* but where instruction is furnished by 
the school under an agreement that it shall look to 
the public school district for compensation, the 
school cannot maintain an action against either the 
pupils or their parents.74 In an action for tuition 
and board, where failure to furnish proper instrue- 
tion and board is set up by way of defense, evidence 
cannot be introduced as to the mode of conducting 
the school generally or as to particular instances of 
the school master’s conduct with respect to other 
pupils;7© and it has been held that in such an ac- 
tion evidence of a collateral breach of agreement on 
the part of the school cannot be given in evidence 
in order to reduce the amount claimed, such a breach 
being the subject of a cross action and not of set- 
off. ¢ 


V. PROPERTY AND CONVEYANCES 


[§ 26] Unless otherwise provided by its charter 
or by general statute, an incorporated school may 
be the grantee of real property,’7 and may accept 
and administer a gift for the endowment of a pro- 
fessorship;’* and its authority to receive and hold 
property implies power to sue for and collect it in 


paid in advance were to be retained 65. Head v. Theis, 
in the event of the expulsion of the] 281, 150 A 191; 
pupil). Compare Lyon v. Sparks, 61] (Tex. Civ. <A.) 


Vidor v. Peacock, 
145 SW 672. 


a proper case.7° Land or other property belonging 
to a school corporation may, if no trusts are abused 
or violated, or if the transferee undertakes to per- 
form the trust upon which it is held, be transferred, 
conveyed, or leased by it,*® without aid or authority 
from any court;*? and the trustees of a school in 


106 N. J. L.| Yielding, 16 Ala. A. 584, 80 S 158. 
71. New Hampton Inst. v. North- 


See 


“Wash. 348, 112 P 340 (where the con- 
tract provided for the payment of 
an entire tuition fee for the school 
year, but after the expulsion of a 
pupil the school claimed only the rea- 
sonable value of services rendered to 
‘him during the period of his attend- 
‘ance). 

Discipline and suspension or expul- 
sion of pupil see infra § 27. 


63. Wood v. Prestwich, 104 L. T. 
Rep. N. S. 388. 


64. Cal.—Hitchcock Military Acad- 
emy v. Myers, 76 Cal. A. 4738, 245 
P 219. 


Mass.—Curry v. Lasell Seminary 
'‘Co., 168 Mass. 7, 46 NE 110. 


N. J.—Head v. Theis, 106 N. J. L. 
281, 150 A 191. 


N. Y.—Van Brink v. Lehman, 199 
App. Div. 784, 192 NYS 342; William 
v. Stein, 100 Misc. 677, 166 NYS 836. 


Tex.—Peirce v. Peacock Military 
College, (Civ. A.) 220 SW 191; Vidor 
vy. Peacock, (Civ. A.) 145 SW 672. 


Eng.—Collins v. Price, 5 Bing. 132, 
15 ECL 507, 130 Reprint 1011; Eardly 
WP erice, tat Dee es Na dk. OOO. lai’, 
Reprint 655. ‘ 


But see Holton v. Cook, 181 Ark. 
806, 27 SW: (2d) 1017; Fisher v. 
Hicks, (Tex. Civ. A.) 277 SW 799 
(both holding that in the absence of 
express contract that no_ tuition 
should be returned to a pupil in event 
of sickness, a school from which a 
pupil withdrew during the course on 
account of illness was not entitled 
to recover the full amount of -the 
agreed tuition for the course). Com- 
pare Lyon v. Sparks, 61 Wash. 348, 
412 P 340 (where it appears that the 
contract for instruction was for the 
entire school year, at a stipulated 
fee, but the school claimed only the 
reasonable value of services rendered 
to a pupil who was withdrawn dur- 
ing the term, and was held to be 
entitled to recover). 


Chapin v. Little Blue School, 110 Me. 
415, 86 A 838 (holding that where 
plaintiff’s son was expressly received 
into a school on trial, for the pur- 
pose of testing whether or not his 
health would permit him to meet the 
requirements of the school, and aft- 
er a few weeks he was compelled 
to leave on account of illness, the 
school was entitled only to such pro- 
portional part of the tuition fee as 
the period during which plaintiff’s 
son was a pupil bore to the full 
school term). 


[a] Failure of parent to comply 
with provisions of contrary agree- 
ment.—Where a contract for the in- 
struction of defendant’s son provided 
for the refunding of a portion of the 
tuition charges in case a pupil should 
withdraw from the school on account 
of illness and on the advice of a phy- 
Sician of the city where the school 
was situate, and defendant’s son was 
withdrawn on account of illness but 
on the advice of physicians of anoth- 
er city, and no impossibility of ob- 
taining the advice of local physicians 
was shown, defendant’s liability to 
pay the full tuition charges remained 
absolute and he was not entitled to 
a rebate or a diminution of the 


charge. Vidor v. Peacock, (Tex. Civ. 
A.) 145 SW 672. 

66. Kentucky Military Inst. v. 
Cohen, 131 Ark. 121, 198 SW 874, 


LRA1918B 709; 
cock Military College, 
225 SW 866. 


67. Lenox Hall v. Seelye, 107 Kan. 
14,190) PB 737. 


68. Clements v. Williams, 8 C. & 
P. 58, 34 ECL 608, 173 Reprint 398. 


69. Semple School for. Girls v. 
Yielding, 16 Ala. A. 584, 80 S 158. 


Liens of innkeepers and boarding 
house keepers see Innkeepers §§ 84- 
91, 93 

70. 


Aynesworth v. Pea- 
(Tex, (Civ.s Ay) 


Semple School for Girls v. 


wood School Dist., 74 N. H. 412, 68 
A 538. 
72. 
wood 


73. 
wood 


74. 
wood 
A 538. 


75. Clements v. May, 7 C. & P. 678, 
32 ECL 818, 173 Reprint 297. 


76. Hennequin v. O’Dowd, 21 L. T. 
Rep. N. S. 803. 


77. Santa Clara Female Academy 
v. Sullivan, 116 Ill. 375, 6 NE 183, 
56 AmR 776. 


78. Auburn Theological Seminary 
v. Cole, 18 Barb. (N. ¥.) 360. 


79. White School House v. Post, 
31 Conn. 240; Kelly v. Love, 20 Gratt. 
(61 Va.) 124. 


80. Martin v. Louisiana Cent. 
Lumber’ Co., 150° bat. 157; 90 S'*5533 
St. Helen’s Hall v. Oregon Consistory 
No. 1, 103 Or. 621, 206 P 301; Ex p. 
Greenville Academies, 28 S. C. Eq. 
471; Ashburn v. Allen, 150 Va. 290, 
143 SE 7383. See Russell v. Hickory, 
124 Miss. 628, 87 S 150 (applying the 
rule). Compare Amherst Academy 
v. Cowls, 6 Pick. (Mass.) 427, 17 AmD 
3887 (holding that the trustees of an 
academy incorporated to promote re- 
ligion and for the instruction of 
youth in the learned languages, hav- 
ing taken notes to constitute a fund 
to found an institution for the edu- 
cation of indigent young men, with 
a sole view to the ministry, to be 
incorporated with the academy, may 
make a valid transfer of such notes 
to a college which is incorporated 
distinct from the academy but which, 
by its charter, is authorized to re- 
ceive, and required to apply, such 
fund according to the will of the 
donors). 


81. Ex p. Greenville Academies, 28 
S. C. Eq. 471. 


New Hampton Inst. v. North- 
School Dist., supra. 


New Hampton Inst. v. North- 
School Dist., supra. 


New Hampton Inst. v. North- 
School Dist., 74 N. H. 412, 68 
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whom is vested the title to its property may convey 
the same after it has ceased to be used for school 
-purposes.*? Trustees cannot, however, sell or dis- 
pose of school property in such way or to such per- 
sons as to conflict with the terms of the trust under 
which they derive their power;** but the fact that 
property was donated to the school for its use and 
behoof “forever” does not prevent its alienation, at 
least where the nature and character of the gift are 
such that its benefits could not otherwise be real- 
ized.84 Where lands which were conveyed to an 
educational corporation to be held by it so long as 
they should be use4t for educational purposes are 
sold by the corporation, and other lands are pur- 
chased with the proceeds and conveyed to the cor- 
poration absolutely, the lands so purchased are not 
subject to the restriction;*® but where the donors 
of property, theretofore conveyed to be so held, with 
the consent of the school trustees substitute other 
property therefor, it is held upon the same terms, 
and when its use for school purposes ceases it re- 
verts to the donors.®® A legislative act authorizing 


VI. DISCIPLINE; 


[§ 27] A private school has power to adopt suit- 
able rules and regulations for the government and 
management of the school and its pupils;®! and to 
some extent it stands toward minor pupils commit- 
ted to its custody in loco parentis,®* and is within 
reasonable bounds a substitute for the parent, ex- 
ercising his authority.°* Rules and regulations 
which are known to or brought to the knowledge of 
the pupil or the party contracting for his instruc- 
tion at the time of making such contract or enrolling 
him in the school become a part of the contract ;°*4 
and even in the absence of express contract his en- 
trance or enrollment in the school implies an agree- 
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the building of a school on land belonging not to the 
state but to a county, and subject to the paramount 
trust of the county for public buildings, is only a 
mere license or contract for quiet enjoyment during 
the pleasure of the county, and the tenancy of the 
school under it is only a tenancy at will.5? 

Disposition of property at dissolution. A statute 
providing for the dissolution of a corporation or- 
ganized to maintain a free school, its purpose having 
ceased with the establishment of the public school 
system, and for the transfer of its property or the 
proceeds thereof to the directors of the public school 
district, has been held not unconstitutional as a 
deprivation of property without due process or a 
denial of the equal protection of the laws,** in view 
of the rule prevailing in some jurisdictions that the 
property of an eleemosynary or charitable corpo- 
ration does not revert to the donors upon its dissolu- 
tion nor become divisible among the members of the 
corporation, but should be devoted to purposes most 
nearly akin to the intent of the donors.®? 


SUSPENSION OR EXPULSION OF PUPILS®*° 


and regulations established by it.9° Regulations 
duly adopted or established may be required to be 
obeyed by the pupils,®?® provided they are reason- 
able,®* and provided they are enforced for the pur- 
pose contemplated and not maliciously or arbitrari- 
ly;°8 and a pupil who is refractory or willfully dis- 
obeys reasonable rules or regulations,®® or whose 
conduct is such as to subvert the good order and 
discipline of the school or the morals of other pu- 
pils! may rightfully be suspended, or be dismissed 
or expelled from the school. In order to be binding 
as a regulation, however, a provision of a school 
catalog must be stated in terms sufficiently specific 


a 2 


ment to observe and comply with 


82. Union Baptist Assoc. v. Hunn, 
7 Tex. Civ. A. 249, 26 SW 755. 


83. Busby v. Mitchell, 23 S. C. 472; 
Stevens v. Willard, 43 Vt. 692. 


[a] Thus, (1) where land is con- 
veyed in trust for the erection of a 
church and academy for the benefit 
of a certain religious denomination, 
the church council cannot convey any 
portion of it to others than persons 
of the same denomination, for an 
academy. Busby v. Mitchell, 23 S. 
Cc. 472. (2) The trustees of an ed- 
ucational institution located at a cer- 
tain place have no authority to sell 
the property of such institution con- 
veyed to it for the use and benefit 
of said institution established by law 
at such place as aforesaid, ‘‘and in 
promotion of the objects of its es- 
tablishment,’ or to transfer such 
property or its proceeds to a similar 


institution located elsewhere. Ste- 
vens v. Willard, 43 Vt. 692. 
84. Martin v. Louisiana Cent. 


Lumber Co., 150 La. 157, 90 S 553. 


[a] Gift of large tract of broken 
land valuable chiefly for timber on 
it, by a deed conveying it “for the 
only proper use and behoof” of the 
donee ‘forever,’ is not to be con- 
strued to show an intention that the 
school should derive only such ben- 
efits as might be had without alienat- 
ing the property, since a sale of it 
was the only way in which its val- 
ue could be made available. Martin 
v. Louisiana Cent. Lumber Co., 150 
Sua, 157, 90 S 553. 


reasonable rules 


85. Moss v. Harpeth Academy, 7 
Heisk. (Tenn.) 283. 


86. McCormac vy. Evans, 107 S. C. 
39, 92 SE 19. 

87. Kittaning Academy v. Brown, 
41 Pa. 269. 

88. Cox v. Gretna Academy, 141 
a. 10015 - 76) Se177. 


89. See Charities § 109; 
tions § 3887. 


90. Expulsion or suspension of 
pupil as affecting right of school to 
tuition fees and charges see supra 

25. 


Corpora- 


91. Hoadley v. Allen, (Cal. A.) 291 
; Teeter v. Horner Military 

é 165 INC. 5645 Sie SE TG, 

51 LRANS 975, AnnCas1915D 309. 


92. Semple School for Girls v. 
Yielding, 16 Ala. A. 584, 80 S 158. 


93. Semple for Girls” “v. 
Yielding, supra. 


94, Hoadley v. Allen, (Cal. A.) 291 
P 601; Culver Military Academy v. 
Staley, 250 Ill. A’ 5381; Kentucky 
Military Inst. v. Bramblet, 158 Ky. 
205, 164 SW 808. See Miami Mil- 
itary Inst. v. Leff, 220 NYS 799 (rec- 
ognizing the rule stated in the text, 
but distinguishing between regula- 
tions and mere advertising or de- 
scriptory matter, and holding that 
statements or recitals included in the 
latter are not binding as rules and 
regulations of the school). 


Provisions cf catalog relating to 


School 


to convey to a reader its compulsory character,” and 


tuition and charges as part of con- 
tract for instruction see supra § 25. 


95. Curry v. Lasell Seminary Co., 
168 Mass. 7, 46 NE 110; Teeter v. 
Horner Military School, 165 N. C. 564, 
81 SE 737%, 51 LRANS’ 975, AnnGas 
1915D 3809. See to same effect Wood 
Baah Kester L045 Tee Repsun. 


96. Curry v. Lasell Seminary Co., 
168 Mass. 7, 46 NE 110; Miami Mil- 
itary Inst. v.. Weft, 220) IN YSU 17992 
Teeter v. Horner Military School, 165 
Nw (CO. .664, 0 82S SE. et bibs MEANS 
975, AnnCas1915D 309. And see cases 
infra notes 97, 98. 


97. Teeter v. 
School, supra. 


Reasonableness of particular rules 
see infra text and notes 7-13. 


98. Teeter v. Horner. Military 
School, 165 N. C. 564, 81 SE 767, 51 
LRANS 975, AnnCas1915D 309. 


99. Hoadley v. Allen, (Cal. A.) 291 
P 601; Miami Military Inst. v. Leff, 
220 NYS 799; Teeter v. Horner Mil- 
itary School, 165 N. C. 564, 81 SE 
x 51 LRANS 975, AnnCas1915D 


1. Teeter Vv. 


Horner Military 


Horner Military 
School, 165 N. C. 564, 81 SE 767, 
51 LRANS 975, AnnCas1915D 309; 
Fessman v. Seeley, (Tex. Civ. A.) 30 
SW 268. 


2. Miami 
220 IN YS: 799. 


Military Inst. vy. Leff, 


— 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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a mere statement or recital will not be treated as 
a positive rule in the absence of clear intention on 
the part of both parties to the contract for instruc- 
tion so to regard it.® 


Determination of reasonableness. Whether a rule 
is reasonable, and whether its violation is proper 
cause for dismissal or expulsion, is a question of law 
for the court, and not a question for the jury. Pow- 
er to discipline or expel a pupil for improper con- 
duct ordinarily resides, however, in the school and 
its officers,> and action taken by it or them will be 
judicially reviewed only to see that it is not so un- 
reasonable or oppressive as to warrant a conclusion 
that it was done maliciously, unfairly, or from some 
improper motive, and not merely for the enforcement 
of reasonable regulations and the maintenance of 
proper discipline.® 


Particular regulations and misconduct. A regula- 
tion requiring pupils to attend religious or devotional 
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exercises in the school chapel is reasonable and may 
be enforced; but a rule that all pupils must attend 
services in a church selected by the school is unrea- 
sonable when applied to a pupil of a different re- 
ligious faith than that held by the church selected, 
and he is justified in refusing to obey it.6 A rule 
that pupils shall not be allowed to be absent from 
school except at regular recesses is not an unreason- 
able one,® and the school has discretion to refuse to 
allow a pupil to visit his home and be absent from 
school during the regular sessions or term thereof, 
in the absence of sufficient reason therefor.1° Soa 
pupil may rightfully be expelled for repeated truan- 
cies and for leaving the school for his home without 
permission, where the school is not at fault. A 
rule prohibiting pupils of a girls’ school from leav- 
ing the premises of the school without permission is 
a reasonable one.!2. The marriage of a pupil in a 
school for girls has been held to justify her expulsion 
therefrom. 
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[By Eustace W. Tomurinson | 


[§ 28] The power to establish and maintain sys- 
tems of common schools, to raise money for that 
purpose by taxation, and to govern, control, and 
regulate such schools when established is one of the 


powers not delegated to the United States by the 
federal constitution, nor prohibited by it to the 
states, but is reserved to the states respectively or 
to the people.14 


II. ESTABLISHMENT AND DISCONTINUANCE 


[By Eustace 


“ [§ 29] A. In General.t® The state has power, 
for its own protection, to require children to be edu- 
cated,+® and the education of the children of a state 
is a function of the state,17 governmental in its na- 
ture,'® and so, in a sense, exclusive and nondelega- 


3. Miami Military Inst. v. Leff, Cross references: 
supra. 
[a] Rule applied.—A statement in 29-31. 


the catalog of a military school, 


Establishment of schools see infra §§ 


Government, control, and administra- 


W. Tomuinson | 


ble.1®° The establishment, maintenance, and discon- 
tinuance of public schools or a public school sys- 
tem is, therefore, primarily a function of the state 
as such rather than of any municipality or other 
loeal subdivision,”° although there is, of course, also 


140 Cal. 554, 74 P 44, 


Ill.—Scown v. Czarnecki, 264 Ill. 
305, 106 NE 276, LRA1915B 247, Ann 
Casl915A 772. 


printed not in the subdivision headed 
“regulations,” but with general or 
descriptive matter, that the cadets 
and faculty “attend” church services 
each Sunday, cannot be held to be 
a regulation requiring attendance at 
such services, the violation of which 
by a cadet will justify his expulsion. 
Miami Military Inst. v. Leff, 220 NYS 
“Oe 


4. Kentucky Military Inst. v. 
Bramblet, 158 Ky. 205, 164 SW 808. 
5. Teeter v. Horner Military 


School, 165 N. C. 564, 81 SE 767, 51 
LRANS 975, AnnCas1915D 309. 


6. Teeter v. Horner Military 
School, supra. 

7. Mra Military Inst. vy. Left, 
220 NYS 799. 

8. Miami Military Inst. v. Leff, 
supra. 

9. Curry v. Lasell Seminary Co., 


168 Mass. 7, 46 NE 110. 


10. Curry v. Lasell Seminary Co., 
supra. 
ll. Fessman v. Seeley, (Tex. Civ. 


A.) 30 SW 268. 

12. Hoadley v. Allen, (Cal. A.) 291 
iP 602. 

TS). Hall sve .iMit: 
Girls, 258 Mass. 464, 
51 ALR, 789. 

14. Marshall v. Donovan, 
(Ky.) 681. 


Ida School for 
155 NE 418, 


10 Bush 


[56 C. J.—12] 


vpn of schools see infra §§ 129- 

47. 

Taxation for school purposes: 
Generally see infra §§ 749-894. 
School fund see infra § 338. 


15. Cross references: 
Acquisition, abandonment, and _ re- 
opening or _ reéstablishment of 


schoolhouses and school sites see 
infra §§ 415-493. 

Administration, government, and of- 
ficers of schools see infra §§ 129- 
247 


Creation and dissolution of school 
districts see infra §§ 48-128. 

Establishment of separate schools 
. for white and colored pupils see 
Civil Rights §§ 10-14. 


16. Piper v. Big Pine School Dist., 
193 Cal. 664, 226 P 926; Peo, v. Stan- 
ley, 81 Colo.-276, 255 P 610. 


17. Jeffries v. Columbia Graded 
Common School, 135 Ky. 488, 122 SW 
813; Minneapolis Bd. of Education v. 
Houghton, 181 Minn. 576, 233 NW 
834. 

18. Faweett v. Ball, 80 Cal. A. 
131,251 P 679; Vestal v. Pickering, 
125 Or, 553, 267 BP 821; Berguson=v. 
Academy Cons. Independent School 
Dist, (Tex 4 Civee An) £4 SSWe :(2d) 
1051. 

19. Piper v. Big Pine School Dist., 
£93. Cal’ 664,226, P. 926. 

20. Cal.—BEsberg — v. Badaracco, 
202mCalwetk0§259—-P-<730.5- “Hancock 
v. Santa Barbara Bd. of Education, 


Ind.—Follett v. Sheldon, 
510, 144 NE 867. 


Kan.—State v. Elk County, 61 Kan. 
90% SS.P 1959. 

Mich.—Van Fleet v. Oltman, 244 
Mich. 241, 221 NW 299; Collins” v: 
Detroit, 195 Mich. 330, 161 NW 905; 
MacQueen v. Port Huron, 194 Mich. 
328, 160 NW 627. 


Minn.—Minneapolis Bd. of Educa- 
tion v. Houghton, 181 Minn. 576, 233 
NW 834; Independent Dist. No. 63 
Associated Schools v. Renville Coun- 
ty School Dist. No. 838, 122 Minn. 
254, 142 NW 325, 47 LRANS 200. 


N. Y.—FPeo. v. Draper, 78 Misc. 329, 
138 NYS 351 [aff 157 App. Div. 884, 
141 NYS 1141]. 


Okl.—State v. Cummings, 47 OkKl. 
44, 147 P 161; Ardmore Bd. of Hd- 
ucation v. State, 26 Okl. 366, 109 P 
563. 

Tex.—El Dorado Independent 
School Dist. v. Tisdale, (Commn. A.) 
3 SW (2d) 420 [aff (Civ. A.) 287 SW 
147]. 

[a] Establishment as _ violating 
right of local self-government.—(1) 
A statute establishing a high school 
at a designated location and requir- 
ing its maintenance by the people of 
the county is not unconstitutional as 
interfering with or violating their 
right of local self-government. State 
v. Elk County, 61 Kan. 90, 58 P 959. 
(2) Right of local self-government 


195 Ind. 


178 [56 C.J.] 
a local interest therein,?1 and the school system is a 
state institution,?? maintained for the purpose of 
promoting the general intelligence of the people con- 
stituting the body politic, and thereby increasing the 
usefulness and efficiency of the citizens.?* Except 
only as the constitution may otherwise provide,”* 
the matters of providing for public education in the 
state, and of establishing and maintaining public 
schools, rest primarily with the legislature,?> whose 
power, in the absence of constitutional restriction, 
is plenary;?° and constitutional provisions, existing 
in some states, requiring the legislature to make such 
provision or to establish a school system?’ are not 
a grant or limitation of power, but merely impose a 
duty to exercise an inherent authority.”® Subject 
only to any requirements or restrictions prescribed 
by the constitution, the legislature has a large dis- 
eretion as to the manner of accomplishing its pur- 
pose,2® and it has authority to determine what sys- 
tem of schools is most suitable or efficient.2° In gen- 
eral, therefore, the legislature may provide for and 
require the conduct or maintenance of such schools 
as it may preseribe,*! except that, where the con- 
stitution prohibits the levy of a school tax without 
the approval of the voters,®? the maintenance of a 
school which will require the levy of an additional 


26. 
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[§ 29 


tax may not be compelled unless the voters of the 
district consent;** and its authority is not limited 
to schools for instruction in the common branches 
only, but extends also to providing for instruction 
in special or higher branches or schools.*+ The leg- 
islature’s power is not exhausted by exercise,** but 
a system may be changed, or one system substituted 
for another, as often as the legislature deems it nee- 
essary or expedient so to do.*®° Where separate 
schools for white and colored children are provided 
for by statute, the one is as much a part of the pub- 
lic school system of the state as the other, although 
the methods of supervision thereof or of raising rey- 
enue therefor may be different.*? 


Classification of schools. The legislature has the 
same power to classify schools and school districts 
as to classify other municipal corporations.?* 


Uniformity of system. In some states the consti- 
tution specifically provides that the public school 
system shall be uniform, or as nearly uniform as 
practicable.?® Such a provision, or the usual provi- 
sion that laws of a general nature shall have a uni- 
form operation throughout the state, requires only 
that the system be uniform,*® and does not necessi- 
tate uniform school government or schoo] adminis- 
tration,*! or that every school in the state shall be 


in general see Constitutional Law § 
174; Municipal Corporations § 289. 

21. Minneapolis Bd. of Education 
v. Houghton, 181 Minn. 576, 233 NW 
834, 


22. Ehle v. State, 191 Ind. 502, 133 
NE 748; Jefferson County Bd. of Ed- 
ucation v. Louisville Bd. of Hduca- 
tion, 182 Ky. 544, 206 SW 869; Louis- 
ville v. Com., 134 Ky. 488, 121 SW 
All. 


23. Lee v. Marshall Tp. High 
School Dist. No, 200, 234 Ill. A. 141. 


24. See constitutional provisions. 


[a] Provision confiding education- 
al matters to state board of educa- 
tion.—(1) Where the state constitu- 
tion confides the educational inter- 
ests of the state to a state board 
of education, and provides that such 
board shall have full power and au- 
thority to legislate and make all 
needful rules and regulations with 
relation to the public schools, the 
legislature is without power, in the 
first instance, to provide for or reg- 
ulate the school system, and may 
only alter, amend, or repeal acts, 
rules and regulations made or passed 
by the board of education. Dubuque 
Dist. Tp. v. Dubuque, 7 Iowa 262. 
(2) So a statute providing for the 
establishment of high schools in the 
counties of the state is unconstitu- 
tional and _ void. Clayton County 
High School v. Clayton County, 9 
Iowa 175. (8) State school boards 
and officers in general see infra §§ 
132-139. 


25. Follett v. Sheldon, 195 Ind. 510, 
144 NE 867; Stone v. Fritts, 169 Ind. 
361, 82 NE 792, 15 LRANS 1147; Rut- 
gers College v. Morgan, 70 N. J. L. 
460, 57 A 250 [aff 71 N. J. L. 668, 60 
A 205]; Cline v. Martin, 5 Oh. A. 90, 
24 Oh. Cir. Ct. N. S. 81; Honesdale 
School Dist. v. Bethany School Dist., 
16 Pa. Dist. 996; Board of Education 
v. Snoyer, 138 Pa. Dist. 170. See 
Mackell v. Ottawa Separate School, 
34 Ont. L. 335, 8 OntWN 596 [dism 
app 32 Ont. L. 245, 7 OntWN 8385, 315, 
26 OntWR 809, and app dism [1917] 
A. C. 62] (to same effect as to schools 
in provinces of Canada). 


Power and duty to provide school 
buildings see infra §§ 464-473. 


Minneapolis Bd. of Education 
v. Houghton, 181 Minn. 576, 233 NW 
834; Lair v. Grant, 137 Misc. 470, 
244 NYS 427; Com. vy. Hartman, 17 
Pay 18s 


27. See constitutional provisions. 


[a] Provisions as mandatory and 
imperative.—Provisions of a _ state 
constitution that the legislature shall 
provide for a system of public 
schools, are mandatory and impera- 
tive, and impose upon the legislature 
the duty of so doing. Julian v. Ward, 
198 N. C.. 480, 152) SE 401; Lacy v. 
Fidelity Bank, 183 N. C. 373, 111 SE 
612; Alamance County Bd. of Educa- 
tion v. Alamance County, 178 N. C. 
305, 100 SE 698. 


28. Independent Dist. No. 63 Asso- 
ciated Schools y. Renville County 
School Dist. No. 88, 122 Minn. 254, 
142 NW 325, 47 LRANS 200; Craig 
County School Dist. No. 62 v. Craig 
Breue. School Dist. No. 17, (Okl.) 287 
Pp 3 


29. Independent School Dist. No. 
1 v. Kootenai County, 20 Ida. 448, 119 
P 52; Fenton v. Ada County, 20 Ida. 
892, 119 P 41; El Dorado Independent 
School Dist. v. Tisdale, (Tex. Commn. 
A.) 3 SW (2d) 420 [aff (Civ. A.) 287 
SW 147]. 


[a] Thus, under a constitutional 
provision requiring the establishment 
of a general system of schools, the 
legislature must provide for schools 
for all the children of the state; but 
any general law providing for the es- 
tablishment and maintenance of a 
system, uniform or otherwise, of free 
public schools, and made applicable 
to every school ‘district, town or city, 
would if properly enacted be a valid 
exercise of the constitutional man- 
date. In re School Code of 1919, 30 
Del. 406, 108 A 39. 


30. Prowse v. Christian County Bd. 
OF, SRN SA YOR, 134 Ky. 365, 120 SW 
307. 


31. Posey v. Buncombe County Bd. 
of Education, 199 N. C. 306, 154 SE 
393; State v. Meador, 153 Tenn. 634, 
284 SW 890. 


32. See infra § 754, 


33. Posey v. Buncombe County Bd. 
of Education, 199 N. C. 306, 154 SE 


393. 
34. See cases infra this note. 


[a] Thus, (1) the legislature has 
been held to have authority to pro- 
vide for high schools (Flora v. 
Brown, 79 Ind. A. 454, 1388 NE 767; 
McLeod v. State, 154 Miss. 468, 122 
S. 737, 63 ALR 1161; Bedford County 
v. Bedford High School, 92 Va. 292, 
23 SE 299), (2) including county high 
schools (Koester v. Atchison County, 
44 Kan. 141, 24 P 65) (3) and evening 
high schools (San Francisco Bd. of 
Education v. Hyatt, 152 Cal. 515, 93 
P 117), (4) and for instruction in 
agriculture and home _ economics 
(Renville County Independent Dist. 
No. 63 v. Renville County School 
Dist. No. 83, 122 Minn. 254, 142 NW 
325, 47 LRANS 200). 

Establishment of: 

Normal schools see infra § 30. 

Separate denominational schools 
see infra § 31. 


35. Follett v. Sheldon, 195 Ind. 510, 
144 NE 867. 


36. Follett v. Sheldon, supra; 
Prowse v. Christian County Bd. of 
Education, 184 Ky.-365, 120 SW 307. 


37. Craig County v. Venters, 138 
Okl. 231, 280 P 830. 


Power to establish separate schools 
see Civil Rights §§ 11, 14. 


38. Grigsby v. King, 202 Cal. 299, 
260 P 789; Cline v. Martin, 94 Oh. St. 
420, 115 NE 37; State v. Evans, 90 
Oh. St. 248, 107 NE 537; Wogoman 
v. Perry Tp. Bd. of Education, 5 Oh. A. 
380, 27 O. C. A. 267 [aff 95 Oh. St. 409, 
116 NE 1087]; In re Sugar Notch 
Borough, 192 Pa. 349, 43 A 985; Nether 
Providence School Dist. v. Montgom- 
ery, 38 Pa. Super. 483 [aff 227 Pa. 370, 
76 A T5]. 


; Classification of municipal corpora- 
tions in general see Municipal Corpo- 
rations § 14. 


39. See constitutional provisions. 


40. Board of Education v. Gran- 
ville County, 174 N. C. 469, 93 SE 
1001; Klamath County School Dist. v. 
aoe Surety Co., 129 Or. 248, 275 


41. Daviess County Bd. of Educa- 
tion v. Johnson, 179 Ky. 34, 200 SW 
313; Bufkin v. Mitchell, 106 Miss. 253, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 


§§ 29-32] 


of the same fixed grade or class;*? nor does it require 
the legislature to provide the same means of instruc- 
tion for all the children of the state,** nor preclude 
the enactment of statutes relating to the establish- 
ment of schools for special or particular purposes, ‘4 
provided the system adopted has a general and uni- 
form application to the whole state so that schools 
of the same sort may be enjoyed by all localities 
similarly situated and having the requisite condi- 
tions for a school of that class or grade.*® A special 
statute creating a school district is not invalid, as 
conflicting with such a requirement of uniformity, 
because it provides for local taxation to furnish a 
better school than the school fund alone would af- 
LOrG. se 


[§ 30] B. Normal Schools. In the absence of any 


III. SCHOOL LANDS 
[By Eustace 


[§ 32] A. School Lands.5? The power to sell>® 
or lease®* school lands, or to plat or subdivide them 
for sale or lease,°®> must be found in constitutional 
or statutory provisions, and is governed thereby.°® 
The mere fact that school lands were in fact worth 
more at the time of sale than the amount for which 
they were sold will not avoid the sale, if fairly 
made.°* One who takes a lease of school lands with 


63 S 458, 50 LRANS 428; State v.| power to 
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constitutional prohibition or restriction, a state leg- 
islature has power to establish normal schools for 
the training of teachers;*7 and express constitu- 
tional provisions for free public sehools and for a 
state university do not, by implication, prohibit 
the establishment of normal schools.*§ 

[§ 31] C. Separate Denominational Schools. In 
Canada provision has been made by statute for the 
establishment and maintenance of separate denomi- 
national schools.*® Such schools, where established, 
constitute part of the public school system.®° A 
statute abolishing the denominational system of pub- 
lic education, but not compelling the attendance of 
any child at a publie school, and leaving each de- 
nomination free to establish and conduct its own 
schools, has been held valid.>+ 


AND SCHOOL FUNDS 


W. Tomurnson] 


knowledge of an irregularity in the proceedings 
takes the risk of the invalidity of the lease and is 
not entitled to relief from his bargain, in the ab- 
sence of fraud.®§ 


Deeds. The usual rules as to the requisites and 
validity of deeds°® apply to deeds conveying school 
lands.®° 

Leases. Neither an advertisement of a letting of 


levy, and collect | trustees to sell any lands which the 


‘share 


Evans, 90 Oh. St. 243, 107 NE 537; 
Wogoman v. Perry Tp. Bd. of Educa- 
tion, 5 Oh. A. 380, 27 O. C. A. 267 [aff 
95 Oh. St. 409, 116 NE 1087]; Klamath 
County School Dist. v. American Sure- 
ty, Cos, 129 Or. 248,275 P2917. See 
to same effect Becknell v. Waters, 156 
S.C. 77, 152 SE 816 (decided under an 
express constitutional provision that 
the manner of selecting school dis- 
trict trustees need not be uniform 
throughout the state). 


Government and administration of 
schools see infra §§ 129-247. 


42. Board of Education v. Gran- 
ville County, 174 N. C. 469, 93 SE 
1001. 


43. Landis v. Ashworth, 57 N. J. L. 
509, 31 A 1017; Holmes, etc., Furni- 
ture Co. v. Hedges, 13 Wash. 696, 43 
P 944, 


44. Independent Dist. No. 63 Asso- 
ciated Schools v. Renville County 
School Dist. No. 838, 122 Minn. 254, 
142 NW 325, 47 LRANS 200. See Buf- 


kin v. Mitchell, 106 Miss. 253, 63 S 


458, 50 LRANS 428 (applying the 
rule). 
45. See cases supra notes 43, 44. 


Power of legislature to classify 
schools see supra text and note 38. 


46. Smith v. Simmons, 129 Ky. 93, 
110 SW 3386, 33 KyL 503. 


Creation of school districts by spe- 
cial statute see infra § 48. 


47. Briggs v. Johnson, 4 F. Cas. 
No. 1,872, 4 Dill. 148; State Female 
Normal School y. Auditors, 79 Va. 
233. 

48. Briggs v. Johnson,’ 4 F. Cas. 
No. 1,872, 4 Dill. 148. 


49. See statutory provisions. 


[a] Basic principle upon which 
separate schools were founded “was 
that Roman Catholics should not be 
required to contribute to the support 
of Common or Public Schools if they 
choose to establish Separate Schools 
for the education of Roman Catholic 
children, and that, in the event of 
their doing so, these schools should 
in the legislative grants for 
Common or Public School educa- 
tion, and that for their support the 
trustees of the schools should have 


school rates or subscriptions from 
persons sending children to or 
subscribing towards the support of 
the schools, and that they should 
have all the powers in respect of 
their schools that trustees of Com- 
mon Schools have and possess under 
the Acts relating to Common Schools. 
It was only persons who gave no- 
tice that they were Roman Catholics 
and supporters of Separate Schools 
that were exempted from the payment 
of rates imposed for the support of 
Common Schools, and the right to 
withdraw their support from _ the 
Separate Schools was given to per- 
sons who had given this notice but 
desired to withdraw their support.” 
Mackell v. Ottawa Separate School, 
34. Ont AL, 4335,)..340,.8»OntWwN 596 
[dism app 32 Ont. L. 245, 7 OntWN 
35, 315, 26 OntWR 809, and app dism 
[LOETIMAMC N62 1. 


{b] For history and description of 
separate schools system in Upper 
Canada, now Ontario, see Ottawa 
Separate School v. Ottawa, 36 Ont. L. 
485,10 OntWN 98 [dism app 34 Ont. L. 
624, 9 OntWN 1938, and app allowed on 
other grounds [1917] A. C. 76]. 


50. Ottawa Separate School v. Ot- 
tawa, supra. 


Administration and regulation of 
separate denominational schools see 
infra § 129. 

51. Winnipeg v. Barrett, [1892] A. 
C. 445 [rev 19 Can. S. C. 374 (rev 7 
Man. 273 [foll Logan v. Winnipeg, 8 
Man. 3]) ]. 

52. Public land or property as part 
of school fund see infra § 33. 


School lands granted to state by 
United States see Public Lands §§ 
161-256. 


Texas school lands see Public Lands 
§§ 613-646. 

53. School Comrs. v. Aikin, 5 Port. 
(Ala.) 169; Peo. v. Roche, 124 Ill. 9, 
14 NE 701. See Lumbard v. Trask, 9 
Metc. (Mass.) 557 (holding that un- 
der a statute giving trustees of the 
school fund of a town authority to 
sell and convey such school lands as 
the town should direct to be sold for 
the use of the schools, a vote of the 
town authorizing and empowering the 


selectmen might certify it would be 
for the best interests of the town to 
dispose of gave such power not mere- 
ly to the selectmen then in office, but 
also to selectmen afterward from time 
to time elected and acting). 


54. Anderson v. Prairie School Tp., 
1 Ind. A. 34, 27 NE 439; Bolivar Coun- 
ty v. Coleman, 71 Miss. 832, 15 S 107; 
Phillips v. Doe, 21 Miss. 31; Ehlinger 
v. Clark, 117 Tex. 547, 8 SW (2d) 666 
[mod (Civ. A.) 284 SW 974]; McInnes 
v. Wallace, (Tex. Civ. A.) 38 SW 816; 
White v. Fuller, 38 Vt. 193. 


[a] Oil and gas lease.—A lease by 
a county of its school lands for the 
purpose of drilling and operating for 
gas and oil, in consideration of a pay- 
ment in money and a share of the oil 
produced, is not an unconstitutional 
diversion of school fund property. 
Ehlinger v. Clark, 117 Tex. 547, 8 SW 
(2d) 666 [mod (Civ. A.) 284 SW 974]. 


55. Seeger v. Mueller, 133 Ill. 86, 
24 NE 513; Barger v. Jones, 4 Ill. 613; 
Eberle v. St. Louis Public Schools, 11 
Mo, 247; Miller v. School Comrs., 12 
Lea (Tenn.) 75; Martin v. State, 10 
Humphr. (Tenn.) 156. 


56. See constitutional and statu- 
tory provisions. 


57. Taber v. Dallas County, 
Tex. 241, 106 SW 332. 


58. Cole v. Harman, 16 Miss. 562. 
59. See Deeds §§ 34-1838. 
60. See cases infra this note. 


[a] MTllustrations.—(1) A deed 
made and received in good faith, and 
duly executed by the acting treasurer 
of the ministerial and school fund of 
a town, in pursuance of an order of 
the acting trustees, will pass a good 
title, although all that is necessary 
to make the treasurer and trustees 
officers de jure as well as de facto is 
not shown by the ‘record. Abbott v. 
Chase, 75 Me. 838. (2) Under a stat- 
ute giving the trustees of the school 
fund the right to convey school lands, 
a deed purporting to convey the 
school lands of a town which is exe- 
cuted by the treasurer and selectmen 
of the town, in their official capicities 
as such, is insufficient, even though 
such treasurer and selectmen are ex 
officio the trustees of the school fund. 


101 


180 [56 C.J.] 


school lands*! nor a resolution awarding a lease to 
an applicant therefor®? is a part of the lease. Un- 
der a statute providing that when an instrument of 
writing affecting real estate has been recorded for 
a specified time, and the real estate has been claimed 
and enjoyed through such instrument for a specified 
period, the instrument shall be prima facie evidence 
of its execution and genuineness, no attack can be 
made upon a lease of school lands which has been 
so recorded and under which possession has been 
held for the period prescribed by the statute;°* and 
after the expiration of the time prescribed by a stat- 
ute providing that possession under a lease of school 
lands for such period shall be prima facie evidence 
that the law authorizing the disposition of the lands 
had been complied with and the lease duly made, 
objections to the validity of the execution of the 
lease cannot be raised.°* 


Actions. The right to bring suit and the name in 
which suit may be brought, for the recovery or pro- 
tection of school lands,°®° or the collection or recoy- 
ery of the proceeds of land sold or leased,*® is goy- 
erned by the statutes under which such lands are 
held and administered.°*7 Under an act by which 
the schoo] commissioners of each township are con- 
stituted bodies corporate, which may sue and be 
sued, they are properly designated in a writ as school 
commissioners of a township, deseribing it by num- 
ber and range, and it is not necessary that they 


SCHOOLS AND SCHOOL DISTRICTS 


[§§ 32-33 


should be described as commissioners of a particular 
section of such township. °® 


[§ 33] B. School Funds**—1. Creation and 
Sources. Where, as in most states, provision is 
made by the constitution or by statute for a school 
fund, or general fund for the establishment and 
maintenance of public schools,*® such fund is to 
be created and replenished by the application or 
transfer thereto of such moneys and property as 
may be prescribed or permitted by the law,*? such 
as general’? or special’* taxation,’+ dog taxes or 
license fees,7> intoxicating liquor license fees,7® a 
specified portion of the ordinary revenue of the 
state,’7 fines, forfeitures, and penalties,’® surplus in- 
terest7® or sinking funds,®° surplus drainage funds,*? 
moneys in a school maintenance fund in excess of 
the sum needed to maintain and conduct the schools 
for the current year,** interest on public moneys de- 
posited in bank,®* dividends received from a cor- 
poration on stock purchased by way of public aid,** 
profits from the resale of such stock,*® estrays,*® 
unclaimed money and valuables found on dead 
bodies’? or other escheats,** public lands or prop- 


erty not otherwise used or disposed of,*® water pow- 


er and water rights belonging to the state,®°® pro- 
ceeds from the sale of county seminaries,®°+ funds 
originally granted from the public treasury for the 
endowment of a private academy which has since 
ceased to exist,°* receipts and proceeds derived 


Warren v. Stetson, 30 Me. 231. (3) 
The school fund commissioner’s cer- 
tificate of purchase does not convey a 
legal title to the purchaser of school 


Aids. Harmon vy. Steinman, 9 Iowa 
61. San Francisco Bd. of Educa- 


ions Vv. Grank, tds Cale 39. 50! 5: 

62. San Francisco Bd. of Education 
v. Grant, supra. 

63. Wells v. Pressy, 105 Mo. 164, 
16 SW 670. 


64. Forsdick v. Tallahatchie Coun- 
ty, 76 Miss. 622, 24 S 962. 


65. U. S.—Missouri v. Luce, 62 
Fed. 417. 

Conn.—Porter v. Blakely, 1 Root 
440. 


Ill.— Barber v. School Trustees, 51 
Ill. 396; Moore v. Township 3 School, 
19 Ill. 83. 

Miss.—Chamberlain v. Lawrence 
County, 71 Miss. 949, 15 S 40; Rabb v. 
Washington County, 62 Miss. 589. 


Mo.—State v. Crumb, 157 Mo. 545, 
57 SW 1030. 


[a] Where school lands are held 
by a town, (1) the selectmen cannot 
sue in their own name for the recov- 
ery of the lands, but the action must 
be brought in the name of the town. 
Porter v. Blakely, 1 Root (Conn.) 440. 
(2) Name in which suit involving cor- 

orate rights of town should be 
rought in general see Towns [38 Cyc 
664]. 

66. Cloud v. Danley, 16 Ark. 699; 
Simmons v. Holmes, 49 Miss. 134. 
See Connell v. Woodward, 6 Miss. 665, 
37 AmD 173 (holding that the trustees 
of schools and school lands are corpo- 
rate bodies, and, aS such, may main- 
tain an action against a member of 
their own bodies for the purchase 
price of land bought by him). 


[a] Trustees having only naked 
power of sale.—Where the trustees of 
school lands have no interest or title 
in such lands, but only a naked power 
of sale thereof, no action can be main- 
tained by them for the purchase price 


of land sold. School Comrs. v. Aikin, 
5 Port. (Ala.) 169. 


67. See statutory provisions. 


68. School Comrs. v. Dean, 2 Stew. 
& P.CAila,) 1910: 


69. School district funds see 
fra §§ 624-894. 

70. See constitutional and statu- 
tory provisions. 

{a] School fund distinguished from 
donation to private academy.—A free 
school fund of the state, applied to 
the purposes of education in certain 
ratios among all the counties of the 
state, is separate and distinct from 
legislative donations to academies, 
appropriated and to be paid out of 
any unexpended money in the treas- 
ury. Alleghany County School  v. 
Maffit, 22 Md. 121. 


71. See cases infra notes 72—96. 


72. Union Steam Pump Sales Co. 
v. Deland, 216 Mich. 261, 185 NW 353; 


in- 


Auditor-Gen. v. State Treasurer, 45 
Mich LE iS NW 71628" Statesty. 
Thompson, 41 Mo. 13; School Dist. 


No, 1 v. Ormsby County, 1 Nev. 334. 
73. Collins v. Henderson, 11 Bush 


(Ky.) 74; In re Opinion of Justices, 
68 Me. 582. 
74. District taxation for school 


purposes see infra §§ 749-894. 


75. State v. Greene County, 94 Oh. 
St. 296, 113 NE 831; Ex p. Cooper, 8 
Tex. A. 489, 30 AmR 152. 


Dog taxes and license fees in gen- 
eral see Animals §§ 24-37. 


76. See Intoxicating Liquors § 177. 


77. State v. Gordon, 266 Mo. 394, 
181 SW 1016, AnnCasi1918B 191. 


78. See Fines, 
Penalties §§ 40, 160. 


79. State v. Storey County, 17 Nev. 
SN AH 122 ala, 


80. State v. Storey County, supra; 
State v. Wood County Ct., 105 W. Va. 
42, 141 SE 447. 

81. School Dist. 
Wis. 150, 49 NW 968. 


Forfeitures, and 


v. Edwards, 46 


82. Birch v. Monroe, 70 Cal. A. 656, 
234 Py 25. é 


83. State v. Wenner, 121 Okl. 190, 
249 P 408. 
84. State v. Wood County Ct., 105 


W. Va. 42, 141 SE 447. 


Public aid generally see Public Aid 
50 C. J. p 869 and cross references 
there given. 

85. State v. Wood County Ct., 105 
W. Va. 42, 141 SE 447. 


86. Tippecanoe County v. State, 92 
Ind. 3538. 


Estrays generally see Animals §§ 
268-318. 


ae State v. Marion County, 85 Ind. 
88. See Escheat § 36. 
89. U.S.—Springfield Tp. v. Quick, 


22 How. 56, 16 L. ‘ed. 256; 
Cal.—McCord v. Slavin, 148 Cal. 325, 

REP A104. 

gir uti v. Springfield Tp., 6 Ind. 


Mich.—Peo.  v. 
Mich. 171. 


Miss.—State v. Vicksburg, etc., R. 
Co., 51 Miss. 361. 


Or.—State v. Chadwick, 10 Or. 423. 


Pa.—In re State School Fund, 22 
Pa. Dist. 242. 


Tex.—Taber v. Dallas County, 101 
Tex. 241, 106 SW 332. 


[a] In Canada public moneys and 
lands were similarly applied to a 
common school fund of the former 
Province of Canada. Quebec vy, On- 
tario, 31 Can. S. C. 516. 


School lands seé supra § 32. 


Auditor-Gen., 12 


90. In re State School Fund, 22 Pa. 
Dist. 242. 
91. Heaston y. Randolph County, 


20 Ind. 398; 
County, 7 Ind. 315. 


92. Glynn County Bd. of Educa- 
tion v. Brunswick, 72 Ga. 353. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Grant County v. Grant. 


§§ 33-34] 


from state forest reservations,®* money paid as an 
equivalent for militia duty,®* devises or bequests by 
private persons,°®® or other money or property grant- 
A constitutional pro- 
vision that the legislature shall make such appropria- 
tions as may be necessary to maintain the school 
system does not authorize or require the transfer of 
general state funds to the school fund when bor- 
rowers from such fund are unable to pay the inter- 


ed or accruing to such fund.?® 


est on their loans.97 


[§ 34] 2. Preservation and Administration—a. In 
Where a school fund is a creation of the 
state out of its own funds, no person has any interest 
in it either as donor, trustee, or beneficiary, and ac- 
cordingly the state has no obligation, in any legal 
sense, with respect to the fund or its preservation or 
The constitutions of the several 


General. 


administration.?§ 


93. See Woods and Forests. . 

94. Mitchell v. State, 3 Blackf. 
(Ind.) 391. 

95. In re State School Fund, 22 Pa. 
Dist. 242. 

96. In re State School Fund, supra. 

97. Rowlands v. State Loan Bd., 


24 Ariz. 116, 207 P 359. 


Loans and investment of school 
funds see infra §§ 35-40. 


1293.5 Terre) Haute, School City” v. 
Honey Creek School Tp., 184 Ind. 754, 
112 NE 518; Terre Haute School City 
-v. Harrison School Tp., 184 Ind. 742, 
112 NE 514; In re Opinion of Justices, 
SION. Hi 5 73> 12:8 2A/°812- 


Creation and sources of school fund 
see supra § 33. 


99. See constitutional provisions, 


1. Veal v. Chariton County Ct.,-15 
Mo. 412. 


2. State v. Fitzpatrick, 5 Ida. 499, 
51 P 112; State v. Board of Liquida- 
tors, 29 La. Ann. 77; State v. Rice, 33 
Mont. 365, 83 P 874. See State v. 
Lawrence, 79 Kan. 234, 100 P 485; 
Morganfield Public School v. Thomas, 
15 SW 670, 12 KyL 832; State v. Sher- 
man, 104 Oh. St. 317, 1385 NE 625 (all 
recognizing the rule). And see cases 
infra this note. Compare State v. 
State Bank, 45 Mo. 528 (holding that 
a statute authorizing the sale of cer- 
tain property held by the school fund 
and providing that the purchase mon- 
ey might be paid in state bonds was 
not in conflict with a provision of the 
state constitution prohibiting the in- 
vestment of the school fund in the 
bonds or obligations of the state); 
Kubli v. Martin, 5 Or. 436 (holding 
that an act which requires the county 
treasurers of the several counties to 
loan the school fund in their respec- 
tive counties, provided that nothing 
therein shall be construed so as to de- 
prive the state of the right to control 
the common school fund created by 
the sale of school lands, is not in vio- 
lation of a constitutional provision 
that the governor, secretary of state, 
and state treasurer shall constitute a 
board of commissioners for the sale of 
school lands and for the investment 
of the funds derived therefrom); 
Governor v. McEwen, 5 Humphr. 
(Tenn.) 241 (holding that a statute 
appointing commissioners to _ settle 
and compromise suits against the su- 
perintendent of public instruction, 
who has-~ misappropriated school 
funds, “upon principles of right and 
justice towards the securities and to 
the best interest of the school fund,” 
and directing that their report shall 
be the judgment of the courts in the 
pending suits, is not in violation of 
a provision of the constitution pro- 
hibiting the passage of any law di- 
-verting the school fund, or any part 
‘thereof, to any use other than the 
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states commonly provide, however, for the preserva- 
tion and inviolability of the school fund,®® since 
the fund is intended to be a permanent one, and it 
is the policy of, the state to preserve it; and any 
statute which infringes or conflicts with such a 
provision is, of course, invalid and ineffective.” 
has been held that the proceeds of oil leases of school 
land are not income or rents in the ordinary sense, 
but represent the corpus of the land, and as such 


It 


must be kept intact under a constitutional provision 


support of common schools); McDan- 
jel v..<obison, 117 Dex. 539,08. SW, 
(2d) 666; Bowen y. Robison, 117 Tex. 
546, 8 SW (2d) 664; McDaniel v. Robi- 
son, 117 Tex. 544, 8 SW (2d) 663; 
Greene v. Robison, 117 Tex. 516, 8 SW 
(2d) 655 (last four cases holding that 
a statute constituting the owner of 
the soil of school lands sold with a 
mineral reservation the agent of the 
state to lease and sell the oil and gas 
in or on the land, and in consideration 
therefor relinquishing to such owner 
fifteen-sixteenths of the undeveloped 
oil and gas, is not invalid as a diver- 
sion of part of the school fund, under 
a provision of the constitution declar- 
ing that the proceeds of sales of 
school lands shall be part of the per- 
manent school fund, and that no law 
shall ever be enacted appropriating 
such fund to any other purpose what- 
ever). 

[a] Rule applied.—(1) An act pro- 
viding for a loan of a part of the 
public school fund to the general rev- 
enue funds for certain years, without 
providing any more definite time, 
means, or security for the repayment 
thereof, than that payment shall be 
made out of the ‘‘excess revenue for 
the years 1892 and subsequent years 
and not otherwise appropriated” is 
unconstitutional. In re Loan of 
School Fund, 18 Colo. 195, 32 P 273. 
(2) An act providing that the county 
auditor’s report of the amount of 
school funds held in trust, when ap- 
proved by the superintendent of pub- 
lic instruction, shall be taken as con- 
clusive evidence of the facts therein 
contained, is unconstitutional, as such 


action may preclude the securing of 


all the money belonging to such fund, 
or the requiring the counties to dis- 
charge the duties imposed upon them 
in relation thereto. Howard County 
vy. State, 120 Ind. 282, 22° NE 255. 
(3) An act abolishing the free schoo] 
fund is unconstitutional, and any sale 
of bonds of said fund thereunder is 
utterly void, even as to a bona fide 
assignee for value before maturity 
Sun Mut. Ins. Co. v. Board of Liqui- 
dation, 31 La. Ann. 175. (4) An act 
authorizing the state treasurer to pay 
warrants drawn against other funds 
out of the permanent school fund, and 
to hold them as an investment of the 
permanent school fund, is void, as 
authorizing a transfer of that fund to 
other funds within the prohibition of 
Const. art 8 § 9. State v. Bartley, 41 
Nebr. 277, 59 NW 907. (5) Where a 
statute had been enacted granting to 
a city all escheated property, up to 
an aggregate maximum value, for 
the benefit of its orphan home, and 
thereafter a constitutional provision 
became effective which directed the 
proceeds of all escheated property to 
be preserved as a state school fund for 
the benefit of the public schools, a 
subsequent statute increasing the ag- 


providing that the proceeds of sales of school lands 
shall constitute a permanent school fund.* 
absence of express constitutional restriction, how- 
ever, the legislature has the right to regulate the in- 
vestment and administration of the fund and pre- 
scribe the security which shall be taken for loans 
or investments,* and to provide for the compromise 


In the 


gregate amount which the city should 
be entitled to receive from escheats 
is in conflict with the constitution, 
and is null and void. In re Malone, 
21S. C. 435. (6) A statute authoriz- 
ing the sale of school lands in order 
to raise funds for the construction of 
a canal is in violation of a. constitu- 
tional provision requiring that the 
school fund shall forever remain in- 
violate and intact. In re Canal Cer- 
tificates, 19) Colo. 763, 349 Pe 27a Cap) 
Under a constitutional provision set- 
ting aside funds for the maintenance 
of the public free schools of the state, 
the legislature has no power to appro- 
priate any sum out of such fund to 
establish a state female normal 
school, and a statute attempting so to 
do is void. State Female Normal 
School v. Auditors, 79 Va. 238. (8) A 
statute requiring the deposit of school 
funds in banks, which are to pay in- 
terest, is void where the constitution 
requires such funds’ to be invested 
in United States or state securities. 
State v. Bartley, 39 Nebr. 353, 58 NW 
172, 23 LRA 67. (9) A statute which 
attempts to authorize the state treas- 
urer alone to invest moneys in his 
hands belonging to the permanent ed- 
ucational funds of the state is in con- 
flict with a constitutional provision 
which declares that the governor, sec- 
retary of state, treasurer, attorney- 
general, and commissioner of public 
lands and buildings shall constitute a 
board of commissioners for the gen- 
eral management of all funds set 
apart for educational purposes, and 
such statute is accordingly void. 
State v. Bartley, 40 Nebr. 298, 58 NW 
966. (10) Under a constitutional pro- 
vision authorizing the governor, sec- 
retary of state and attorney-general 
to control the investment of the 
school fund, a statute requiring the 
deposit of such funds in banks is 
void. State v. Marron, 18 N. M. 426, 
137 P 845, 50 LRANS 274. 


[b] Strict construction of consti- 
tutional provision.—School funds are 
to be regarded as a sacred trust, and 
the constitutional provisions safe- 
guarding expenditure from such fund 
should be strictly construed. McKin- 
non v. State, 70 Fla. 561, 70 S 557, LRA 
1916D 90. 


Constitutionality of statutes relat- 
ing to apportionments and distribu- 
tion of income from school fund see 
infra § 41. 

3. State v. Hoskins, 29 Wyo. 198, 
212 P 766; State v. Snyder, 29 Wyo. 
163, 212 P 758. 


4. Colo.—Peo. v. Higgins, 69 Colo. 
79, 168 P 740. 


Kan.—State v. Lawrence, 
234, 100 P 485. 


Miss.—State v. Vicksburg, etc., R. 
Co., 51 Miss. 361. 


Mont.—State v. Stewart, 53 Mont. 


79 Kan. 
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of doubtful claims arising out of the lending or in- 
vestment of the fund;® and a statutory scheme for 
the administration of school funds may be altered 
by the legislature, by changing the administrators 
of the fund or the mode of its administration, so 
long as such fund is not thereby diverted from the 
purposes for which it was created. A statute pro- 
viding that the state may borrow money from the 
school fund and lend it to needy school districts is 
not invalid as using such fund for other than its 
appointed purpose,’ nor as making a gift of the 
fund to school districts;8 arid a provision that the 
interest received by the state on such loans, less a 
small percentage for administrative expense, shall 
be paid into the school fund for distribution does 
not render the statute bad as enabling the state to 
make a profit on the fund.® 


Deposit of funds in state treasury. In the absence 
of express constitutional or statutory requirement, 
school funds coming into the hands of the officer or 
board charged with the preservation and administra- 
tion thereof need not be deposited in the state treas- 
ury.?° 


Administration by counties, towns, or districts. 
Under a provision of a state constitution that the 
legislature shall invest the school fund, the legis- 
lature has power to intrust such fund to the coun- 
ties to be loaned or invested by them;11 and an act 
providing for keeping a proportionate share of the 
school fund in each county does not violate a con- 
stitutional provision that no money shall be drawn 
from the treasury except in pursuance of an appro- 
priation made by law.1? School funds so intrusted 
to a county do not become funds of the county,?* and 
are not subject to the supervision of the county offi- 
cer whose duty it is to exercise general oversight of 
all officers who are authorized or required by law to 
receive or collect any money or funds for the use 
of or belonging to the county.t# Under a constitu- 


LS peh610 P3309. 
N. Y.—Peo. v. Allen, 1 AlbLJ 123. pra. 


[a] Constitutional provision mak- 15. 
ing state treasurer custodian of school | 497, 3 NE 165. 
fund and authorizing the fund to be 16. 
securely and profitably invested as| 315, 135 A 456. 
may be by law directed does not re- 17 
quire that investments , thereof be 15 7 
made by the state treasurer or pre- 
clude the legislature from conferring 


Mo. 412. 
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Harris County School Dist. No. 25, su- 
Rush County v. State, 103 Ind. 
State v. Atchison, 
Veal v. Chariton County Ct., 


18. Terre Haute School 


[§§ 34-85 


tional requirement that the expense of investing, 
managing, and collecting the school fund shall be 
borne by the counties, a county is liable for money 
paid out of the fund for collecting and disbursing 
money belonging to the fund.t® School funds in- 
trusted to a county, town or district must be pre- 
served, held, invested and used strictly in accord- 
ance with the provisions of the statute by which the 
trust is established;1® and the inhabitants of a 
school district for the time being cannot dispose of 
or in any way impair the district school fund, or 
portion of the school fund committed to the dis- 
trict.17 


Administrative officers through whose hands the 
school fund and its revenues pass from its origin to 
its final disposition and distribution, under statutes 
providing therefor, are agents of the state in the 
administration of the fund.+® 


Trustees. Persons appointed trustees of a school 
fund acquire no right or title to such fund as against 
the districts appointing them, but are the agents of 
such districts for whose benefit they hold the fund.1® 


Capacity to sue for protection of fund. In an ac- 
tion brought for the protection or preservation of 
the school fund by state officers who, under the ex- 
press provisions of the state constitution, collective- 
ly constitute a board for the investment of such fund, 
their legal capacity to sue need not be alleged.?° 


[§ 35] b. Loans and Investments?1—(1) In Gen- 
eral. School funds may be lent or invested only in 
compliance with appheable constitutional and statu- 
tory provisions,”?? and the officer or board by whom a 
loan of such funds is made cannot bind the state be- 
yond the authority given him or it by law.2° Thus a 
loan or investment should be made by the persons, 
officers, or bodies empowered so to do,?* and must 
not exceed the sum allowed by law.?® A loan should 
be made only to a person entitled to borrow from 
the fund,”° and should be secured as required ;27 and 


Tex.—Boydston v. Rockwell County, 
86 Tex. 234, 24 SW 272 [certified ques- 
tions answered (Civ. A.) 28 SW 541]. 


[a] Delegation of power.—Under 
an act authorizing the county court 
to invest and manage school funds, 
and loan them on specified security, 
such court cannot delegate the power 
to make loans, or to compromise those 
already made, without requiring the 


105 Conn. 


City 7. 


the power to invest it upon other offi- 
cers or boards. Peo. v. Higgins, 69 
Colo. 79, 168 P 740, 

Loans and investments of school 
funds in general see infra §§ 35-40. 

5. State v. Lawrence, 79 Kan, 234, 
100 P 485. 

6. Mobile School v. Putnam, 44 
Ala. 506. See also Harrodsburg v. 
Harrodsburg Educational Dist., 7 SW 
312, 9 KyL 605 (applying the rule). 

7. Ruff v. Womack, 174 Ark. 971, 
298 SW 222. 

8. Ruff v. Womack, supra. 

9. Ruff v. Womack, supra. 

10. State v. Cruce, 31 Okl. 486, 122 
P 287. 

11. Shoemaker v. Smith, 
122. 

12. Smith v. Speed, 50 Ala. 276. 

13. Going v. Carter Oil Co., 88 Okl. 
222, 214 P 922; Houston Nat. Exch. 
Bank v. Harris County School Dist. 
No. 25, (Tex. Civ. A.) 185 SW 589. . 

14. Houston Nat. Exch. Bank vy. 


37 Ind. 


Honey Creek School Tp., 184 Ind. 754, 
112 NE 518; Terre Haute School City 
v. Harrison School Tp., 184 Ind. 742, 
112 NE 514. 


19. Goulding v. Peabody, 170 Mass. 
483, 49 NE 752. 


20. Pennoyer v. Willis, (Or.) 32 P 
57. 


21. Power of school district to bor- 
row from state school fund see infra 
§ 651. 


22. See cases infra notes 23-28. 


Power of legislature to regulate in- 
vestment see supra § 34. 


23. State v. Fitzpatrick, 5 Ida. 499, 
bl Pel2: 


24. Ind.—Ware v. State, 74 Ind. 
181; Shoemaker v. Smith, 37 Ind. 122. 


Miss.—Murray v. Smith, 28 Miss. 
ils 


Mo.—Montgomery County v. Auch- 
ley, 103 Mo. 492, 15 SW 626. 


Nebr.—State v. Bartley, 
298, 58 NW 966. 


Or.—Kubli v. Martin, 5 Or. 436. 


40 Nebr. 


final approval by the court of the se- 
curity. Montgomery County vy. Auch- 
ley, 108 Mo. 492, 15 SW 626. 

25. State v. State Bank, 5 Ind. 353. 


26. Houston Tap, ete, R. Co. v. 
Randolph, 24 Tex. 317. 


[a] Determination of officer not 
final—The power of an officer or 
board to lend school funds depends 
upon whether or not the applicant for 
the loan is one to whom it validly may 
be made, and accordingly his or its 
determination of the question is not 


final. ..Houston!,, Tap, ete; RaxcCousyve 
Randolph, 24 Tex. 317. 
27. Ala.—Courtner v. Etheredge, 


149 Ala. 78, 43 S 368. 


Conn.—State v. Atchison, 105 Conn. 
815, 185A 456. 


Miss.—Littlewort v. Davis, 50 Miss. 
bee Lindsey v. Marshall, 20 Miss. 


Mo.—Montgomery County v. Auch- 
ley, 103 Mo. 492, 15 SW 626; Mont- 
gomery County v. Auchley, 92 Mo. 126, 
4 ‘SW 425; Sharp v. Collins, 74 Mo. 


For later cases, developments and changes in the law see Aunotations, same title and section number, 
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~ §§ 35-36] 


¥ 


investment of school funds should be made only 
in such securities as are authorized therefor.2 A 
failure to comply with the constitution or statute 
does not, however, render void a loan?® or any securi- 
ty in fact taken for its repayment.?° Provisions of 
the school law respecting the giving of additional 
security when required, or accelerating the maturity 
of the debt for breach of conditions, enter into and 
become a part of a contract for the loan of school 
funds;** but a penalty imposed by statute upon a 
borrower of school funds for failure or omission to 
make repayment promptly when due is not a part 
of the loan or included in the contract.32 The state 
in lending school funds performs a governmental 
function and is not engaged in a private enterprise.?3 


Custody of securities. In the absence of statutory 
provision, the board or officer charged with the ad- 
ministration and investment of the school fund may 
select a custodian for securities in which such fund 
is invested or upon which it is loaned.*+ A statute 
requiring securities taken as collateral security for 
a loan of school funds to be deposited with a desig- 
nated officer does not make such officer the custodian 


SCHOOLS AND SCHOOL DISTRICTS 


[56 C.J.] 1838 


of securities purchased as investments or require 
them to be deposited with him.#® 


[§ 36] (2) Interest. Except as restricted by stat- 
utory or contractual limitations, the general rules 
relating to interest on other obligations*® extend to 
interest on loans of school funds;#* and statutes es- 
tablishing or prescribing the rate of interest to be 
charged on such loans are governed by the same 
principles as other interest statutes.2® Under the 
usual constitutional or statutory provisions prohibit- 
ing the impairment of the school fund,*® the board 
or officer by whom a loan of such funds is made or 
having supervision of such loans has no authority, 
in the absence of express statute, to reduce the 
agreed rate of interest thereon during the term of 
the loan;*® but it seems that a statute reducing 
the rate of interest to be collected on outstanding 
loans is not objectionable.t1 A statutory provision 
requiring the payment of interest at a specified rate, 
after default, upon the principal and interest re- 
served in the note is valid, at least as to notes ex- 
ecuted after its enactment.42 It has been held that 
a loan of school funds upon a note or mortgage 


266. 


Tex.—Houston Tap, etc., R. Co. v. 
Randolph, 24 Tex. 317. 


Compare School Trustees v. South- 
ard, 31 Ill. A. 359 (holding that where 
a statute requires two or more sure- 
ties on a loan of school funds, and 
there are several signers to a note giv- 
en for such loan, it will be presumed 
that such note was executed in con- 
formity with the law, and that at least 
two of such signers are sureties). : 


[a] Additional security from time 
to time.—Under a statute so provid- 
ing, a bond to secure a loan of the 
school fund by a county court must 
contain an agreement for such addi- 
tional security as may from time to 
time be ordered by the court; and 
where a bond is subsequently signed 
by a surety as such additional securi- 
ty, it relates back to the date of the 
original execution of the bond, and no 
new consideration is required. Mont- 
gomery County v. Auchley, 92 Mo. 126, 
4 SW 425. See to same effect Mont- 
gomery County v. Auchley, 103 Mo. 
492, 15 SW 626. 


Liability of officers or trustees for 
lending funds without proper security 
see infra § 44. 


28. In re State Warrants, 25 Nebr. 
659, 41 NW 636; In re School Fund, 
15 Nebr. 684, 50 NW 272; State v. 
Watts, (N. M.) 283 P 905; State v. 
Marron, 18 N. M. 426, 137 P 845, 50 
LRANS 274; Boydston v. Rockwell 
County, 86 Tex. 234, 24 SW 272; State 
Capitol Commn. yv. State Bd. of Fi- 
nance, 74 Wash. 15, 132 P 861; State 
v. Clausen, 40 Wash. 95, 82 P 187; 
State v. Young, 21 Wash. 391, 58 P 
220. 

[a] What securities are proper.— 
(1) State warrants are not state 
bonds, and school funds cannot be 
invested in such warrants under a re- 
quirement that they _be invested in 
state bonds. State v. Young, 21 Wash. 
$91, 58 P 220. (2) But state warrants 
secured by a levy of taxes for their 
payment are state securities, within a 
requirement that school funds be in- 
vested in state securities. In re State 
Warrants, 25 Nebr. 659, 41 NW 636. 
(3) Bonds of a city indebted to its 
constitutional limit, issued for the 
payment of a waterworks plant, and 
payable out of a special fund com- 
posed of a fixed per cent of the gross 
receipts of the plant and such further 
sum as the city may from time to 
time by ordinance transfer from the 


receipts of the plant or from its gen- 
eral revenue, without pledging the 
credit of the city, are not municipal 
bonds, within a constitutional provi- 
sion, permitting the investment of the 
School fund in “national, state, coun- 
ty, municipal, or school district 
bonds.” State v. Clausen, 40 Wash. 
95; 82 PvdiS8%ee (4) TAC provision, that 
school funds shall be invested only 
in United States or state securities 
does not prevent investment in bonds 
of other states. State v. Stuefer, 66 
Nebr. 381, 92 NW 646. (5) An invest- 
ment in state bonds issued for the 
construction of an insane asylum is 
valid, under a requirement permitting 
the investment of school funds in 
United States or state bonds only. 
Klein v. Kinkead, 16 Nev. 194. (6) 
Under a _ statute requiring school 
funds to be invested in good first 
mortgages, an investment may be 
made only ina debt first in priority of 
lien under the mortgage, and not in 
a note secured by a first mortgage 
which gives to other notes an equal 
lien. Peo. v. Mitchell, 233 Ill. A. 8. 
(7) A deed of trust may be a first 
mortgage within the meaning of the 
provisions of a statute regulating the 
securities in which school funds shall 
be invested. Peo. v. Mitchell, supra. 
(8) Under a constitutional provision 
authorizing the investment of school 
funds in securities other than those 
specifically enumerated if the legisla- 
ture shall so provide by a _ three- 
fourths vote, and a statute passed by 
a three-fourths vote authorizing the 
investment of such funds in deben- 
tures authorized by law and issued 
either before or after the passage of 
such act to anticipate tax levies, 
school funds may be invested in tax 
anticipation debentures authorized by 
a statute subsequently enacted, even 
though a provision in such subsequent 
statute expressly authorizing the in- 
vestment of school funds in the de- 
bentures issued thereunder failed of 
passage by the requisite three-fourths 


vote. State v. Graham, 32 N. M. 485, 
259 P 623. 
29. Edwards v. Township 20 School 


Trustees, 30 Ill. A. 528; Bremer Coun- 
ty v. Barrick, 18 Iowa 390; Gaines v. 
Faris, 39 Miss, 403; Riverside Lumber 
Co. v. Schafer, 251 Mo. 539, 158 SW 
340. But see Ware v. State, 74 Ind. 
181 (holding that where the county 
auditor is not a trustee of the con- 
gressional township school fund, a 
loan made by him therefrom to him- 
self is void, although he has complied 


with all the formalities required by 
the statute in such cases). 
30. Littlewort v. Davis, 50 Miss. 
403; Sharp v. Collins, 74 Mo. 266. 
_ [a] Thus, under a statute requir- 
ing loans of school moneys to be se- 
cured by unencumbered real estate, 
the security is not invalid because of 
an encumbrance upon the land. Sharp 
v. Collins, 74 Mo. 266. 4 
31. Board of Trustees v. Davison, 
Go eI 124; 


32. Bradley v. Snyder, 14 Ill. 263, 
58 AmD 564. 
fon Bed toto of penalty see infra § 
33. Woods County v. State, 
OED 287,' 257 Po T7853: ATLLRII13 3. 
34 Minnehaha Nat. Bank v. Too- 
hey, 39 S. D. 551, 165 NW 540. 


35. Minnehaha Nat. Bank vy. Too- 
hey, supra. 
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36. See Interest 33 C. J. p 173. 
37. See cases infra notes 40-44, 
38. See cases infra this note. 

[a] Construction of particular 


statutes.—(1) Under a statute provid- 
ing that if default be made in the pay- 
ment of interest due upon a loan of 
school funds, or in the payment of the 
principal, interest at the rate of 
twelve per cent per annum shall be 
charged upon the principal and inter- 
est from the day of default, a default 
in payment of an installment of in- 
terest does not make the debtor liable 
for twelve per cent interest upon the 
principal, but it is only when the prin- 
cipal is due and payable, and default 
is made, that interest at such rate 
becomes due upon it. Township 27 
School v. Bibb, 14 Tl). 371. (2) A 
provision that “all loans’’ made by the 
state auditor and treasurer shall bear 
interest at a specified rate, when 
found in a statute which by its title 
relates only to loans from the sinking 
fund, does not apply to loans of school 
funds other than the sinking fund. 
Fulwiler v. Zern, 38 Ind. 208. 


Statutory regulation of rate of in- 
terest in general see Interest §§ 90- 


39. See supra § 34. 

40. Veal v. Chariton County Ct., 15 
Mo. 412. 

41. See State v. Hendershott, 21 


Iowa 4387 (where such a statute was 
given effect). 


42. Ware v. Kelly, 22 Ark, 441. 


184 [56 C.J.] 


containing no provision for interest after maturity 
bears interest at the same rate after maturity as 
before.*® A statute providing that interest on loans 
of school funds shall not exceed a specified rate has 
been held not to prevent or invalidate an agree- 
ment to pay interest after default at a higher rate 
than that specified.*+ 


Payment by, and reimbursement of, county. Un- 
der a constitutional provision making counties lia- 
ble for the payment of interest on such portion of 
the school fund as should be intrusted to them, and 
a statute authorizing the county to bid in property 
at foreclosure sale under a mortgage given to se- 
cure a loan of school funds, and providing that if at 
a subsequent sale the premises should bring more 
than enough to pay principal, interest, and costs 
the surplus should be paid to the original mortgagor, 
a county which has paid interest on the fund after 
default of the mortgagor, and has foreclosed the 
mortgage and purchased the property, and afterward 
resells it, is entitled to reimburse itself out of the 
surplus for the interest so paid.*® 

[§ 37] (3) Mortgages To Secure Loans—(a) In 
General. Mortgages given to secure repayment of 
loans of school funds are, of course, subject to and 
controlled by the express provisions of a statute 
relating thereto.4® Such a mortgage is not void 
because the loan secured by it was made without au- 
thority,*? or because the security is not that required 
or authorized by law;*® but such mortgage is void- 
able at the instance of the officer or board having 
supervisory control of the school fund.*® A mortgage 
executed to the commissioner of the school fund 
after the abolition of his office, but to secure a loan 


43. Stockwell v. State, 101 Ind. 1. 
44. State v. State, 135 Okl. 107, 274 


State, 
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74 Ind. 181]. 
48. Deming v. State, 


[§§ 36-38 


from that fund, is valid, the mortgagor being es- 
topped from denying the official character of the 
grantee.°° It has been held that a mortgage to a 
county to secure a loan of school funds is not ren- 
dered invalid by reciting that the conveyance to 
the county is for the use of a specified section of 
school land, instead of for the use of the township 
to which the fund belonged.°? 


Assignment. The fact that power to assign a mort- 
gage given to secure a loan of school funds is not 
expressly conferred by statute does not prevent the 
assignment thereof.°? 


Release. A board or officer having control of 
school funds is ordinarily without authority to re- 
lease a mortgage given to secure a loan of such 
funds without repayment of the loan, where it is 
forbidden to make loans without security;°° but it 
has power to release such a mortgage upon receiving 
in its place a mortgage of other property, when the 
convenience of the parties may require it and the 
substitution can be made without detriment to the 
school fund.># 


[§ 38] (b) Foreclosure by Sale of Property.°® 
Except as may be otherwise provided by statute, 
where a school fund mortgage is collected by a fore- 
closure, it is subject to the same procedure as in the 
case of other mortgages,°® but where a statutory 
method is prescribed for the foreclosure of a mort- 
gage given to secure the repayment of a loan of 
school funds, and the sale of the property thereby 
conveyed, a strict compliance is ordinarily requisite 
to render the sale valid and to divest the title of the 
mortgagor,°* although mere irregularities will not 

the notice, time, place, manner, and 


terms of sale, and declaring that the 


- 6 
eSrtuceset sheriff's deed shall be as effectual as 


P 473; Popp v. Munger, 131 Okl. 282, 
268 P 1100. 


45. Hamilton County v. State, 122 
Ind. 333, 24 NE 347. 


Purchase by county and resale of 
property mortgaged to secure loan of 
school fund in general see infra § 388. 


46. See statutory provisions; and 
cases infra this note. 


[a] ‘In Indiana, under a statute so 
providing, mortgages taken for school 
fund loans are considered to be of rec- 
ord from the date thereof, and have 
priority over all mortgages and con- 
veyances not previously recorded. 
Mann v. State, 116 Ind. 383, 19 NE 
181; Stockwell v. State, 101 Ind. 1; 
West v. Wright, 98 Ind. 335; Deming 
v. State, 23 Ind. 416. 


{b] In Iowa a statute providing 
that “the several [county] boards of 
supervisors shall hold and manage 
the securities given to the school 
fund” is not inconsistent with a stat- 
ute which requires the mortgages be- 
longing to the fund to be filed in the 
office of the county auditor, and he is 
the lawful custodian thereof. Madi- 
son County v. Tullis, 69 Iowa 720, 27 
NW 487. 


{c] In Missouri, under a statote 
prescribing the kind of mortgage to 
be taken for a loan of school funds 
and giving in substance all of its pro- 
visions, it has been held that a mort- 
gage, if taken under the statute, must 
comply with all its provisions, but a 
mortgage not taken thereunder but 
good at common law is valid. Mann 
v. Best, 62 Mo. 491. 


47. Stockwell v. State, 101 Ind. 1, 
State v. Levi, 99 Ind. 77 [lim Ware v. 


[overr State v. State Bank, 5 Ind. 
353]; Sharp v. Collins, 74 Mo. 266. 


49. State v. Levi, 99 Ind. 77. 


50. Floyd County v. Morrison, 40 
Iowa 188. 


51. Grant v. Huston, 105 Mo. 97, 
16 SW 680. 


52. Popp v. Munger, 131 Okl. 282, 
268 P 1100; Lawrey v. Sterling, 41 
Or. 518,69 P 460. 


53. Lafayette County v. Hixon, 69 
NOU OSU a Eau. 7 em OSit aCe sc. 
Commun. A.) 213 SW 600 [rev (Civ. A.) 
172 SW 210]. 


Mees to take security see supra § 


54 lMLafayette County v. Hixon, 69 
Mo. 581. 


55. Actions to enforce obligation 
or security for repayment of loan see 
infra § 40. 


56. State v. Smith, 85 Ind. A. 56, 
152 NE 836. 


Foreclosure of mortgages by sale 
of property in general see Mortgages 
§§ 1341-1503. 


57. McPheeters v. Wright, 110 Ind. 
519, 10 NH 634; Arnold v. Gaff, 58 Ind. 
543; Key v. Ostrander, 29 Ind. 1; Wil- 
liamson v. Doe, 7 Blackf. (Ind.) 12; 
Benton County v. Morgan, 163 Mo. 661, 
64 SW 119; Wilcoxon v. Osborn, 77 
Mo. 621; McClurg v. Dollarhide, 51 
Mo. 347. And see cases infra this 
note. Compare Grant v. Houston, 105 
Mo. 97, 16 SW 680 (holding that while 
sales under statutory school fund 
mortgages must be made during ses- 
sions of court, yet where a mortgage 
made to secure a loan of school funds 
contains other provisions prescribing 


if made under judgment of a court, 
it is valid as a common-law mortgage, 
and a sale thereunder when the court 
is ee in session confers a valid ti- 
tle). 


[a] Rule applied.—(1) Under a 
statute providing that in sales under 
school fund mortgages the county 
auditor shall sell only so much of the 
property as will satisfy the amount 
due, and that when less than the 
whole tract mortgaged is sold the 
quantity sold shall be taken in a 
square form, as nearly as possible, off 
the northwesterly corner of the tract, 
a sale of a portion of land taken out 
of the center and southeasterly part 
of a tract is void, and the fact that, 
because of the shape of the tract, the 
quantity sold could not have been tak- 
en in a square form out of the north- 
westerly corner is immaterial, the 
statute requiring only that the por- 
tion sold shall be as nearly square as 
possible. Haynes v. Cox, 118 Ind. 184, 
20 NE 758. (2) Where the statute re- 
quires the county auditor, in selling 
property mortgaged to secure a loan 
of school funds, to bid in the mort- 
gaged land if no bid for the amount 
due is received, he has no authority 
to receive any bid for less than the 
whole amount of the debt due, includ- 
ing principal, interest, and _ costs. 
Clark v. State, 109 Ind. 388, 10 NE 
125. See to same effect Krebs v. 
Dodge, 9 Wis. 1 (dictum). (3) Un- 
der a statute authorizing the county 
court to issue an order to the sheriff 
to levy on the mortgaged property in 
ease of default of any payment, and 
providing that a copy of such order, 
duly certified and delivered to the 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 38-40] 


vitiaté the sale;5® but a school fund mortgage is ef- 
feciually foreclosed by sale of the property in aec- 
cordance with the terms of the mortgage, although 
it contains stipulations and conditions respecting 
the sale which are not required by statute.®® As be- 
tween the statute in force at the time the mortgage 
was executed and that in force at the time of fore- 
elosure and sale, the latter governs.°° Where the 
mortgage contains no requirement of notice of the 
sale, and the statute does not require it, such no- 
tice is unnecessary.°? A statute requiring the sale 
of so much only of the mortgaged property as will 
satisfy the amount due does not necessitate the of- 
fering or sale of the land in separate and distinct 
parcels,®? unless it appears on the face of the mort- 
gage that several or separate and distinct parcels are 
described therein.®? It has been held that one claim- 
ing title to lands under a sale had for the purpose 
of foreclosing a school fund mortgage has the bur- 
den of showing that the sale conformed strictly to 
all statutory requirements;** but it has also been 
held that where the mortgagor seeks to recover lands 
so sold he has the burden of proving that the stat- 
utory requirements were not complied with in mak- 
ing such sale.®® 


Redemption.*® No right of redemption exists, 
after the foreclosure of a school fund mortgage by 
sale of the property, in the absence of any provi- 
sion therefor in the statute or the instrument ;®* and 
a general statutory provision for redemption from 
sales made under a judgment, decree, or judicial 
proceeding does not extend to foreclosure sales un- 
der a power of sale in a school fund mortgage or the 
statutes applicable thereto.®§ 


Action for purchase price. It has been held that, 
under a statute providing for the execution of deeds 
conveying property sold at foreclosure sale under a 
school fund mortgage and requiring such deeds to 
be recorded before delivery, no action can be main- 
tained for the purchase price of such property with- 
sheriff, shall have the effect of a fieri 


facias on a judgment of foreclosure 
by the circuit court, the sheriff lacks 


infra this note. 
[a] Thus: 
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Mo. 661, 64 SW 119. 
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out tendering a deed which has been duly recorded.®® 


Purchase and resale by county. Under statutes 
providing for the purchase of the mortgaged prop- 
erty by the county in ease no other sufficient bid is 
received at the sale, and the subsequent resale of 
such property by the county, an attempted resale 
not complying with the requirements of the statute 
is void.*’° 


[§ 39] (4) Repayment.of Loans and Release of 
Security. Repayment of a loan of school funds must 
be made to an officer authorized by statute to re- 
ceive the same.*1 So, while a borrower who has 
repaid a loan to an officer not entitled to collect or 
receive payment cannot be held liable therefor where 
the payee has in fact turned over the moneys to 
the proper officer,’? payment to an officer who is not 
authorized to receive payment and who does not 
pay over the money to the proper officer is not ef- 
fectual and will not release a mortgage given as 
security for the loan.7* Similarly, payment to an 
officer who has been removed or has ceased to be 
such officer at the time of the payment will not avail 
a debtor having knowledge of the facts.‘.* The fact 
that a particular officer is empowered to make loans 
of school funds does not authorize him to receive 
repayment thereof?® or to release security given 
therefor ;’® and the possession by an officer of au- 
thority to release a mortgage or other security given 
for such a loan upon the repayment thereof does not 
authorize him to release or cancel it in any other 
circumstanees.77 Under the usual constitutional pro- 
hibitions against impairment of the school fund,7§ 
not even the legislature can release a mortgage or 
other security without repayment of the loan, ex- 
cept by passing an equivalent into the treasury for 
the benefit of the school fund.*® 

[§ 40] (5) Actions To Enforce Obligation or Se- 
curity.*° An action to enforce an obligation or se- 
curity for the repayment of a loan of school funds 


And see cases 62. 


Shannon v. Hay, 106 Ind. 589, 
~| 7 NE 376. 


power to sell unless and until such 
an order has been made and delivered, 
and a sale made without it lacks va- 
lidity. Benton County v. Morgan, 163 
Mo. 661, 64 SW 119. To same effect 
Neil v. Tubb, 241 Mo. 666, 145 SW 
766 (holding further that an order of 
the court made two years after sale 
is not effective to render the sale 
valid). (4) Where the statute re- 
quires the commissioners of the 
school lands to bid in the mortgaged 
pronerty if no other sufficient bid is 
made, and provides that in such case 
no deed is necessary, but that a state- 
ment of the sale, made out and signed 
by the commissioners, and recorded 
in their office, shall vest the title in 
the state for the use of the school 
fund, a mere memorandum of sale, 
not purporting to be the official act 
of any person or Officer, and not sign- 
ed by any commissioner, is not a suf- 
ficient statement to vest title in the 
state. Krebs v. Dodge, supra. 


[b] Necessity for stating compli- 
ance in deed.—A school commission- 
er’s deed on the sale of land mort- 
gaged to secure a loan of school funds 
is not evidence that he has taken the 
stevs pointed out by the statute in the 
event of such a sale, where the deed 
does not state specifically that he has 
taken such steps. Williamson v. Doe, 
7 Blackf. (Ind.) 12. 

58. Benton County v. Morgan, 163 


’ 


ty 


(1) Under a statute re- 63. Shannon vy. Hay, supra. 
64. Benefiel v. Aughe, 93 Ind. 401. 
65. Bonnell v. Ray, 71 Ind. 141. 
66. In general see Mortgages 

2066-2299. 38 

sea Schnantz v. Schellhaus, 37 Ind. 
68. Bonnell v. Ray, 71 Ind. 141. 
69. Johnson v. State, 74 Ind. 588. 
70. Ferris v. Cravens, 65 Ind. 262. 


71. Knox County v. Goggin, 105 
Mo. 182, 16 SW 684. And see cases 
infra notes 72-74. 


72. Poweshiek County v. ANen, 90 
Iowa 195, 57 NW 706. 


73. Knox County v. Goggin, 105 
Mo. 182, 16 SW 684. 


74 Jameson vy. Conway, 10 Ill. 227. 
75. Madison County v. Kridler, 56 
Iowa 32, 8 NW 682. 


76. Madison County v. Kridler, su- 
pra. 

77. Snodgrass v. Morris, 123 Ind. 
425, 24 NE 151; Crooks v. Kennett, 
Tide Inde 347, ele Ne olo. 


78. See supra § 34. 


79. American Dock, ete., Co. v. 
Public Schools, 35 N. J. Eq. 181. 

80. Foreclosure of school fund 
mortgage by sale of property see su- 
pra § 38. 


quiring the sale to be advertised in 
the newspapers, the fact that the af- 
fidavit of publication was not signed 
by affiant will not avoid the sale 
where it is not claimed that the sale 
was not properly advertised. Bon- 
rell-V¥,, Ray,<i4ind: 141. (2). An,of- 
fer of a specified number of acres, 
less than the whole number included 
in the mortgaged tract, is sufficient 
without more definite or specific des- 
ignation of the portion being offered, 
where the statute provides for taking 
the quantity.sold in a square form out 
of the northwesterly corner of the 
tract, since such provision renders the 
offer definite and certain. Bonnell v. 
Ray, supra. (3) A failure to report 
the sale to the state auditor, or to 
keep the account of the proceeds ina 
separate book, as required by statute, 
does not impair the title acquired by a 
purchaser under a Sheriff’s deed of the 
mortgaged property, especially in view 
of a statute making a sheriff's deed 
presumptive evidence of the regulari- 
ty of all previous proceedings in the 
case. Mahaska County v. Bennett, 
150 Iowa 216, 129 NW 838. 


59. Snyder v. Chicago, ete., R. Co., 
131 Mo. 568, 33 SW 67. 


60. McPheeters v. Wright, 110 Ind. 
519, 10 NE 634; Jones v. Hopkins, 26 
In'd. 450; Webb v. Moore, 25 Ind. 4. 


61. Hurt v. Kelly, 43 Mo. 238. 


186 [56 C.J.] 
should be brought in the name of the state*! on the 
relation of the proper public officer,*? or in the name 
of the county®® or of a particular public officer,** 
as may be required by statute.8®° Such suits are 
subject to the same defenses, by answer or eross bill, 
as other like suits;8® but it is no defense that de- 
fendant’s application for a new loan of equal 
amount has been wrongfully refused,** and where 
a note payable to a common school commissioner 
or his successor is sued on by such successor, it is 
no defense that the note was given for money to 
be used by the former commissioner himself, upon 
his promise to indemnify the makers, which he 
failed to do.88 A statute requiring the giving of 
notice to a borrower when a loan of school funds 
or interest thereon becomes due, and providing for 
the bringing of suit to collect the same at the end 
of a prescribed period after such notice has been 
given, has been held not to be for the benefit of 

‘the borrower, so that a failure to give such notice 
is no defense to such an action.*®® 


Liability of borrower’s surety. Inasmuch as the 
doctrine of laches does not apply to actions brought 
by the state in its governmental capacity,®® acts 
or omissions of the state or its officers, although op- 
erating to the disadvantage of a surety on the bond 
of a borrower from the school fund, do not discharge 
him or prevent the enforcement of his lability.®* 


Attorney’s fee. A provision in a mortgage given 
to secure a loan of school funds for the payment 


of an attorney’s fee in case of foreclosure is valid 


and enforceable, even though the attorney by whom 
the foreclosure suit is instituted and conducted is a 


81. Williams v. State, 37 Ark. 463; 
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school revenues see infra §§ 883-894. 


[$§ 40-41 


salaried employee of the state.°? 


Statutory penalty for late payment. A penalty 
imposed by statute upon a borrower of school funds 
for failing or omitting to make prompt repayment 
thereof, not being included in or a part of the 
loan,®® is not recoverable in an action or count upon 
the contract for the repayment of the loan,®* but 
can be recovered only under a separate count, or in 
a separate action, for the penalty as such.®® A decla- 
ration for the recovery of such penalty must allege 
that a loan of school funds was made, and specially 
claim the penalty.°° — 


[§ 41] 3. Apportionment and Distribution of Rev- 
enues®’—a. In General. While the constitutions of 
the several states commonly require the permanent 
school fund to be preserved and kept inviolate,?® 
such a requirement relates only to the principal of 
the fund, and not to the interest or income there- 
from;°8’2 and provision is ordinarily made by the 
constitution or by statute for the distribution of 
the income and revenue of such fund to the schools, 
or its application to school purposes.°® Where the 
counties, towns, districts, or other subdivisions of 
the state to which the school funds or their incomes 
shall be distributed or apportioned, or the propor- 
tions in which such moneys shall be so distributed, 
or the purposes to which they shall be applied, are 
prescribed by the state constitution, a statute which 
provides for any other or different apportionment or 
distribution or for the application of such funds 
to any other purposes, is, of course, invalid and of 
no effect; and where the constitution requires the 
revenues from the school fund to be applied ex- 


and enjoining upon the legislature 


Lopp v. Woodward, 1 Ind. A. 105, 27 
NE 575. 

82. Scotten v. State, 51 Ind. 52; 
Lopp v. Woodward, 1 Ind. A. 105, 27 
NE 575. 


83. Lafayette County v. Hixon, 69 
Mo. 581. 
84. Alexander v. Knox, 1 F. Cas. 


No. 170, 6 Sawy. 54. 
85. See statutory provisions. 
86. American Dock, ete., Co. v. 


Public Schools, 35 N. J. Eq. 181 (so 
stating). 


87. Emmet County v. Skinner, 48 
Iowa 244. 
88. Ware v. Kelly, 22 Ark. 441. 


89. Hamilton County v. Chase, 


(Iowa) 152, NW 580. 
90. See States [36 Cyc 910]. 
State as acting in governmental ca- 
pacity in establishing and maintain- 
ing public school system see supra § 
29. 


91. Ray County v. Bentley, 49 Mo. 
236; Marion County v. Moffett, 15 Mo. 
604. 


Termination and release of surety’s 
liability by acts or conduct of credi- 
tor in general see Principal and Sure- 
ty §§ 188-301. 

92. State v. State, 135 Okl. 107, 274 
P. 4738. 

93. See supra § 35. 

94. Bradley v. Snyder, 14 Ill. 263, 
58 AmD 564. : 

95. Bradley v. Snyder, supra. 

96. Sexton v. Gallatin County 
School, 19 Ill. 51; Township 27 School 
v. Bibb, 14 Ill. 871; Hamilton v. 
Wright, 2 Ill. 582. 


97. Apportionment and distribu- 
tion of district taxation and other 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Mandamus to compel apportionment 
see Mandamus § 343. 


98. See supra § 34. 


9814. State v. Blind, 181 Ind. 689, 
105 NE 225. 


99. See constitutional and statu- 
tory provisions. 


[a] Particular provisions  con- 
strued.—Where a state constitution 
in one section declares that moneys 
arising from the sale or leasing of 
school lands shall be perpetual funds 
for school purposes, of which only 
the interest or income can be appro- 
priated, and in another section pro- 
vides that the rents of unsold school 
lands shall be applied exclusively to 
the support and maintenance of the 
schools, the latter section must pre- 
vail, and the intention of the lawmak- 
ers must be deemed to have been that 
the rents of such lands should be ap- 
plied anid used for the schools, and 
not treated as capital funds, in view 
of the apparent purpose of the pro- 
visions relative to the -school fund. 
State v. McBride, 5 Nebr. 102. 


1. Halbert v. Sparks, 9 Bush (Ky.) 
259; Detroit Bd. of Education v. Audi- 
tor Gen., 242 Mich. 186, 218 NW 764; 
Newton v. Weiler, 87 Mont. 164, 286 
P 133. And see cases infra this note. 


[a] No part of fund may be ap- 
portioned differently by the legisla- 
ture than according to the mode pre- 
scribed by the constitution. Detroit 
Bd. of Education v. Auditor Gen., 242 
Mich. 186, 218 NW 764. 


{b] Illustrations.—(i) Under an 
act of congress granting to the state 
the sixteenth section of each town- 
ship for the maintenance of schools 
within the township, and a provision 
of the state constitution contemplat- 
ing the school funds as trust funds 


their faithful and exclusive applica- 
tion to the purposes for which the 
trust was created, a statute which 
diverts the proceeds of the sale of the 
sixteenth section from the use of the 
schools in the township to the use 
of the school system of the state at 
large is unconstitutional. State v. 
Springfield Tp., 6 Ind. 83. (2) Under 
a constitutional provision that school 
funds shall be distributed among the 
several counties in proportion to the 
number of children between specified 
ages residing therein, a statute re- 
quiring the payment to each county 
of all moneys collected therein on 
account of a state tax levied for 
school purposes is unconstitutional. 
State v. Barnes, 22 Fla. 8. (3) Where 
the constitution permits the school 
fund to be applied only in aid of com- 
mon schools, a statute appropriating 
moneys from such fund for the pur-, 
chase of a history of the state for 
each school is unconstitutional, such 
purpose not being in aid of the com- 
mon schools within the meaning of 
the constitution. Collins v. Hender- 
son, 11 Bush (Ky.) 74. (4) Under a. 
constitutional provision creating a 
fund to be applied exclusively to the 
support of the schools, a statute pro- 
viding for the payment out of such 
fund of interest on bonds. issued to 
purchase sites and build schoolhouses 
is unconstitutional, the term “sup- 
port” meaning continuing regular ex- 
penditures for the maintenance of the 
schools, and not including the build- 
ing of schoolhouses. Sheldon y. Pur- 
dy,, LT Wash. 135,,49. BP 228. (5) Uae 
der a constitutional provision pledg- 
ing a fund for school purposes and 
prohibiting its transfer to any other 
fund for other uses, no part of the 
general school fund can be appro- 
priated to pay teachers at the state 
orphans’ home, and a statute attempt- 
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clusively to the public or common schools, a statute 
providing for the payment of any part thereof to a 
private school? or a sectarian or denominational 
school® is void. Subject to any such constitutional 
provisions or restrictions, however, the school mon- 
eys may be distributed and disposed of as the leg- 
islature may direct, provided the division is ac- 


ing such appropriation is void. State 
v. Westerfield, 23 Nev. 468, 49 P. 119. 
(6) A constitutional provision requir- 
ing the income of the school fund to 
be annually appropriated to the sup- 
port of free public schools for the 
equal benefit of all the people of the 
state precludes the legislature from 
appropriating any such income for a 
part only of the children of the state. 
Rutgers College v. Morgan, 70 N. J. 
L. 460, 57 A 250 [aff 71 _N. J. L., 663, 
60 A 505]. (7) A statute providing 
for the apportionment of the school 
fund of a county in equal amounts to 
the several school districts of the 
county is inconsistent with a consti- 
tutional requirement that such fund 
be distributed in proportion to the 
number of youths between specified 
ages, and is therefore void as to such 
provision. Dubuque Dist. Tp. v. Du- 
buque County Judge, 13 Iowa 250. 
(8) A provision of the constitution 
declaring that the revenue of the 
school fund shall be applied to the 
support of common schools by impli- 
eation prohibits the application of 
such revenues to the support of any 
but common schools, and a statute 
attempting to appropriate such mon- 
eys to the support of a normal school 
is to that extent unconstitutional. 
Gordon v. Cornes, 47 N. Y. 608. (9) 
A statute permitting collectors of 
school funds to deduct from the sums 
collected the amount of their statu- 
tory fees, and requiring them to pay 
all fees in excess of their statutory 
salaries into the county general fund, 
is void as an unconstitutional diver- 
sion of the school funds. County Bd. 
of Education v. Austin, 169 Ark. 436, 
276 SW 2. (10) Under a constitu- 
tional provision directing the estab- 
lishment of a system of free schools 
where all persons between specified 
ages may receive gratuitous instruc- 
tion, and prohibiting the use of the 
school fund for any other purpose 
than that to which it belongs, the 
school fund cannot be spent or dis- 
tributed save for the instruction of 
persons between the ages so specified. 
Dickinson v. Edmondson, 120 Ark. 80, 
178 SW 930, AnnCas1917C $13. (11) 
So much of a statute as provides for 
an apportionment of school moneys to 
the support of a model training 
school, which is not a common school 
within the meaning of a constitution- 
al provision requiring the revenue for 
common schools to be exclusively ap- 
plied to the use thereof, is unconsti- 
tutional. Spokane County School 
Dist. No. 20 v. Bryan, 51 Wash. 498, 
99 P 28, 20 LRANS 1033. (12) Where 
the constitution contemplates an ap- 
portionment and_ distribution of 
school moneys on the basis as coun- 
ties as units of such apportionment, a 
statute attempting to provide for ap- 
portionment and ‘distribution upen the 
basis of particular school as units is 
invalid. Santa Rosa County Bd. of 
Public Instruction v. Croom, 57 Fla. 
347, 48 S 641. (18) A statute subject- 
ing to local taxation property held by 
trustees for the school fund is in- 
valid under constitutional provisions 
prohibiting the expenditure of the 
school fund or its income by the gis 
lature. State v. Rutherford, 98 N. 
L. 465, 120 A 202. 


Constitutionality of statutes de- 
stroying or diverting corpus of school 
fund see supra § 34. 

2. Underwood v. Wood, 93 Ky. 177, 


19 SW 405, 14 KyL 129, 15 LRA 825; 
Halbert v. Sparks, 9 Bush (Ky.) 259; 
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not arbitrary ;° 


Otken v. Lamkin, 56 Miss. 758; Hall’s 
Free School v. Horne, 80 Va. 470. 


Public aid to private schools in gen- 
eral see supra § 20. 


3. Williams vy. Stanton Common 
School Dist., 173 Ky. 708, 191 SW 507, 
LRA1917D 453, 172 Ky. 133, 188 Sw 
1058; Hackett v. Brooksville Graded 
School Dist., 120 Ky. 608, 87 SW 792, 
27 KyL 1021, 117 AmSR 599, 69 LRA 
592; Otken v. Lamkin, 56 Miss. 758. 
See Com. v. Plummer, 31 Pa. Dist. 182 
(recognizing the rule). 


[a] What school is sectarian.—A 
prayer offered at the opening of:.a 
public school, imploring the aid and 
presence of the Heavenly Father. dur- 
ing the day’s work, asking for wis- 
dom, patience, mutual love, and re- 
spect, looking forward to a heavenly 
reunion after death, and concluding 
in Christ’s name, is not sectarian, and 
does not make the school a “sectarian 
school,” within a constitutional provi- 
sion prohibiting the appropriation of 
educational funds in aid of sectarian 
schools. Hackett v. Brooksville Grad- 
ed School Dist., 120 Ky. 608, 87 SW 
792, 27 KyL 1021, 117 AmSR 599, 69 
LRA 592. Religious instruction in 
public schools see infra § 1070. 


[b] High schools.—(1) A statute 
appropriating school funds to aid and 


‘develop high schools is not invalid, 


under a constitutional provision pro- 
hibiting the use of the state school 
fund for any other purpose than that 
to which it belongs. Dickinson v. 
Edmondson, 120 Ark. 80, 178 SW 930, 
AnnCas1917C 913. (2) A statute pro- 
viding for such apportionment of the 
county high school fund that each 
high school district shall receive such 
proportion thereof as the _ taxable 
property lying in the district bears 
to the taxable property of the entire 
county is not’ invalid. State v. 
French, 111 Kan. 820, 208 P 664. 


4 Little River County Bd. of Edu- 
cation v. Ashdown Special School 
Dist., 156 Ark. 549, 247 SW 70; Quick 
v. Springfield Tp., 7 Ind. 636; State v. 
French, 111 Kan. 820, 208 P 664. See 
cases infra this note; and infra notes 
Bye 68 Compare Oklahoma County 
School Dist. No. 5 v. Hopkins, 7 Okl. 
154, 54 P 437 (applying the rule to the 
territorial school fun'‘d). 


[a]. Payment of all expenses of 
education department.—A statute pro- 
viding that expenses of the depart- 
ment of education of whatever char- 
acter shall be paid out of the re- 
sources of the school fund is valid, 
under a constitutional provision that 
the revenue from such fund shall be 
appropriated to no other purpose than 
that of sustaining the common 
schools. Superintendent Public In- 
struction v. Auditor Public Accounts, 
97 Ky. 180, 30 SW 404, 17 KyL 46. 


[b] Salary of superintendent of 
public instruction.—A state providing 
for the payment, out of the school 
moneys, of the salary of a superin- 
tendent of public instruction is not 
unconstitutional. State v. Wester- 
field, 24 Nev. 29, 49 P 554. 


[ec] Salary of collector and treas- 
urer.—A statute authorizing the pay- 
ment out of the school fund of a just 
proportion of the collector of school 
funds, and of the county treasurer, 
into whose hands the fund is required 
by law to be paid, is not a diversion 
of such fund, inasmuch as the acts of 
such officers in collecting and hand- 
ling the fund are germane to the pur- 
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cording to some reasonable and uniform rule, and 
and the distribution and apportion-. 
ment or disposition thereof must be in accordance 
with the provision of the constitution with respect 
thereto, and statutes enacted within its terms or 
under its authority.°® 
the devotion of a particular fund to school purposes 


Where a statute provides for 


pose for which it is raised. County 
Bd. of Education v. Austin, 169 Ark. 
436, 276 SW 2. 


[d] Insurance of school property. 
—Statutes providing for the procure- 
ment of insurance upon school prop- 
erty and the payment of the cost 
thereof out of the income from the 
school fund are valid. Bryan v. 
Perry Bd. of Education, 7 Okl. 160, 54 
P 409; Oklahoma County School Dist. 
No. 5 v. Hopkins, 7 Okl. 154, 54 PB 437. 


[e] Interest on warrants.—aA stat- 
ute providing that the officer charged 
with the disbursement of the school 
fund shall issue to each county or 
district his interest-bearing warrant 
in case the moneys in the treasury 
shall be insufficient to permit a full 
distribution in cash, does not violate 
a constitutional provision that the 
school fund shall be appropriated only 


to common schools. Adams v. 
Greene, 182 Ky. 504, 206 SW 759. 
5. Dickinson v. Edmondson, 120 


Ark. 80, 178 SW 930, AnnCas1917C 
913; Murph v. Landrum, 76 S. C. 21, 
56 SE 850. 


[a] Thus a statute providing that 
a county voting out a dispensary 
shall not receive any part of a sur- 
plus of the dispensary school fund is 
in violation of a provision of the state 
constitution that that surplus of in- 
come from the dispensary shall be 
devoted to public school purposes and 
apportioned as the legislature may de- 
termine. Murph v. Landrum, 76 S. C. 
21, 56 SE 850. 


6. See cases infra this note. 


{a] Rule applied.—(1) Under a 
constitutional provision that the reve-: 
nue derived from the school fund 
shall be applied to the support of pri- 
mary and grammar schools, kinder- 
gartens, although established under 
a statute designating them as part of 
the “public primary schools,’ are not 
entitled to share in the distribution of 
the fund and their attendance is not 
to be included in computing the share 
of the fund to which a county is en- 
titled. Los Angeles County v. Kirk, 
148 Cal. 385, .88 P 250. (¢2) Under 
statutes providing that cities main- 
taining under special law an adequate 
and free system of common schools 
are entitled to a share of the revenue 
of the school fund, and that no 
district shall contain more than a 
specified number of pupils unless it 
contains a city or there be estab- 
lished therein a school entitled to a 
share of the revenue of the school 
fund, in which case the teachers in 
such school shall hold certificates, a 
city maintaining a school under spe- 
cial law is not entitled to share such 
revenue unless teachers employed in 
its schools hold certificates (Harrods- 
burg Educational Dist. v. Adams, 152 
Ky. 735, 154 SW 44; Posey v. Cory- 
don Public School, 38 SW 1063, 19 
KyL 466), (3) but a school which 
has some teachers who hold certifi- 
eates and some who do not, while it 
is not entitled to any part of the 
school fund as to the latter, may re- 
ceive a pro rata part of the moneys, to 
which it would be entitled, for the 
payment of the teachers who possess 
the requisite certificates. Harrods- 
burg Educational Dist. v. Adams, su- 
pra. (4) Under a statute appropriat- 
ing money to be equally divided 
among the colored schools of the 
state, and a later statute increasing 
the appropriation and providing that 
none of the provisions of the act 
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without prescribing the manner in which it shall 
be distributed or apportioned, distribution should 
be made in the same manner as is prescribed for 
The payment of a special as- 
sessment against school property for street improve- 
ments from public school funds is not an unlawful 
diversion or disposition thereof;* and school mon- 
eys are not diverted from the purpose for which 
they were intended by law by being subjected to 


other school funds.? 


should apply to a designated city, 
the colored schools of such city are 
entitled to no part of such funds. 
Wilmington Bd. of Public Education 
v. Griffin, 14 Del. 334, 32 A 775. (5) 
Under a constitutional provision that 
no school district neglecting to main- 
tain a school for at least three months 
in the year shall be entitled for the 
ensuing year to its proportion of the 
school fund, a district which has been 
organized for eight months, but has 
failed to hire a teacher or maintain 
a school, is not entitled to share in 
such fund. Deckerville High School 
Dist. v. Marion, etc., Tp. School Dist. 
No. 3, 131 Mich. 272, 90 NW 1064. 
(6) Under’a statute making it the 
duty of the county superintendent to 
apportion the state school fund to the 
several school districts, not including 
the independent school districts, and 
at the same time to apportion the in- 
come arising from the county school 
funds to all the school districts, in- 
eluding the independent school dis- 
tricts of the county, a city which is 
an independent school district is en- 
titled to its pro rata share of the 
county school fund. Wester v. Oge, 
29 Tex. Civ. A. 615, 68 SW 1005. (7) 
A special statute incorporating a 
school district which provides that 
the district shall receive the same 
share of the public school funds as 
before the passage of the act does not 
secure to such district the method of 
apportionment in effect when the spe- 
cial act was passed, but only secures 
its right to share in the school fund, 
and the apportionment of such fund 
is governed by the general law in 
force at the time of the apportion- 
ment. Brattleboro Town School Dist. 
v. Brattleboro School Dist. No. 2, 72 
Vt. 451, 48 A 697. (8) In the absence 
of any statute providing a minimum 
duration of daily sessions of high 
schools, the fact that the sessions of 
an evening high school are only two 
hours per day does not prevent it 
from participating in the distribution 
of school funds, under a statute pro- 
viding for the apportionment of such 
funds among regularly established 
high schools. San Francisco Bd. of 
Education vy. Hyatt, 152 Cal. 515, 93 
P 117. (9) Under a statute providing 
that the city of Philadelphia shall be 
entitled to its proper proportion of the 
general appropriation for school pur- 
poses, and that out of the amount re- 
ceived by the city special appropria- 
tions to certain designated schools 
shall be paid, the appropriations made 
for such schools should be paid to the 
city, to be by it divided and paid over. 
In re Appropriations for School Pur- 
poses, 15’ Pa. Co.'95.' (10) A’ statute 
requiring the school fund to be ap- 
portioned so as provide, aS nearly as 
practicable, school terms of equal du- 
ration im the several districts or 
townships gives the board charged 
with such apportionment a wide dis- 
cretion, since exactness may not al- 
ways be practically obtainable. State 
v. Russell County Bd. of Education, 
214 Ala. 620, 108 S 588. (11) A stat- 
ute providing, in one section, that the 
school board shall apportion the 
school fund to the several districts 
in proportion to the number of per- 
sons in the district between specified 
ages, and shall determine the number 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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of schools to be opened, and providing 
further, in another section, that such 
board may establish high schools 
where necessary, is to be construed 
as if the latter section were a proviso 
modifying the requirements of the 
former, and the school board estab- 
lishing high schools may draw upon 
the school fund for their maintenance 
before apportioning it among the 
several districts. Andrus v. St. 

Landry Parish, 108 La. 386, 32 S 420. 
(12) The employment of attorneys to 
conduct litigation to require the coun- 
ty superintendent to countersign war- 
rants issued by the county board of 
public instruction for teachers’ sala- 
ries is not such a county school pur- 
pose as will warrant payment there- 
for from county school funds which, 
under the constitution, may be dis- 
bursed solely for the maintenance and 
support of public free schools. Mc- 
Kinnon v. State, 70 Fla. 561, 70 S 557, 
LRA1916D 90. (13) In Connecticut, 
Gen. St. (1902) § 2157, providing for 
the apportionment of the school mon- 
eys among school districts, has been 
held to apply only to the school dis- 
tricts described in § 2154, which elect 
a board of education, and to have no 
application to those governed by a 
district committee. Hassett v. Car- 
roll, 85 Conn. 23, 81 A 1013, AnnCas 
1913A 333. (14) Under a statute pro- 
viding for the reservation of a portion 
of the school moneys for building and 
repairing school houses, and a further 
provision that the building of all new 
schoolhouses shall be under the con- 
trol of the county board of education, 
which shall pay not more than one 
half the cost thereof out of the fund 
provided by the former provision, a 
graded school district under the con- 
trol and supervision of gradeg school 
commissioners is entitled to the bene- 
fit of such building fund, the statute 
not limiting the fund to schoolhouses 
under the control of the county board 
of education, but to schoolhouses the 
building of which is under its control. 
Winston Graded School Comrs. v. 
Forsyth County Bd. of Education, 163 
N. C. 404, 79 SE 886. (15) Where a 
statute provides that a teacher not 
possessing a prescribed certificate 
Shall not be entitled to wages out of 
the school moneys, and a further stat- 
ute authorizing towns to employ mu- 
sic teachers, whose salaries shall be 
paid by the town, a music teacher 
without such certificate may be em- 
ployed by a town, the schools of which 
receive support from the state school 
funds, but the town must pay her 
salary from its own funds raised 
from other sources and not from the 
school funds apportioned or appro- 
priated to it. Wardell v. Killingly, 
97 Conn. 423, 117 A 520. (16) Under 
a statute providing for the appropria- 
tion of school moneys to all towns ex- 
cept those having an equalized valua- 
tion of more than a specified amount 
per pupil, special school districts 
carved out of towns and having no 
equalized valuation and no law for de- 
termining it are not entitled to share 
in such moneys. In re Opinion of 
Justices, 75 N. H. 622, 75 A 429. (17) 
Under statutory provisions for the 
apportionment of the school funds on 
the basis of the actual days of school 
attendance, and a provision requiring 
the schools to be in vacation during 
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the payment of a judgment recovered for services 
rendered as a teacher in the common schools;® but 
in the absence of express authority the fund may not 
be subjected to the payment of the costs of a suit.?° 
The distribution of the income from the school fund 
in the manner prescribed by a general statute pro- 
viding therefor is not affected by a statute prohib- 
iting any department or officer of the state govern- 
ment from expending any sum in excess of the spe- 


a certain period, school days held and 
school attendance during such inter- 
dicted period are not to be taken into 
account in making the apportionment. 
State v. Preston, 84 Wash. 79, 146 P 
175, 149 P 352. (18) Under a consti- 
tutional provision expressly limiting 
the use of the school fund for the 
maintenance and support of free pub-. 
lic schools, the board having control 


of the fund is without authority to. 


disburse it for any other purpose, and 


has no power to pay a stenographer 


hired without authority by the coun- 
ty superintendent. Clifton v. State, 
76 Fla. 244, 79 S 707. (19) Where the 
school board has authority to employ 
teachers and fix the salary for all, 
or pay each according to enrollment 
in the school, or according to attend- 
ance, the school fund applicable to 
the payment of such salaries may be 
apportioned under either of such 
methods or a combination of them, 
so long as it is fair and reasonable. 
Decatur County Bd. of Education v. 
Freeman, 148 Ga. 243, 96 SE 324. See 
to same effect Webb v. Jackson, 141 
Ga. 55, 80 SE 274. (20) Consolidated 
school districts maintaining rural 
high schools are entitled to an appor- 
tionment of a fund appropriated by 
statute for the aid of the rural high 
schools of the state, notwithstanding 
a clerical error in such statute in 
referring to a wrong statutory provi- 
sion as that which such appropriation 
is intended to carry into effect. Con- 
solidated School Dists. v. Hackmann, 
302 Mo. 558, 258 SW 1011. (21) Un- 
der statutes providing for the estab- 
lishment of separate schools for white 
and colored children, and a constitu- 
tional provision for the apportionment. 
of the school funds among all the 
common school districts of the state 
in proportion to their respective 
school populations, the separate or 
minority schools have the same right 
to share in the apportionment as the 
majority schools. Okmulgee County 
v. Okmulgee Bd. of Education, 141 
Okl. 55, 283 P 1010; Prince v. Okla- 
homa Natural Gas Co., 139 Okl. 185,. 
281 P 795; Sapulpa Bd. of Education 
v. Creek County, 127 Oki, 1325 26002 


22; Carter County v. Carter County 


School Dist. No. 19, 119 Okl. 20, 248 
P 324. (22) In view of a statute pro- 
viding that the county superintend- 
ent shall direct the county board of 
education to levy certain additional 
taxes for the benefit of a district if 
he ascertains that such action will 
be necessary to enable the ‘district to 
receive aid from the state educational 
equalization fund, no district is en- 
titled to aid from such fund until it 
has exhausted tax levies and still 
needs additional moneys to maintain 
its schools. 
461,) 143 NE 34; 


Apportionment on basis of school 
population or attendance see infra 
text and notes 13-31. 


7. Romero v. Las Vegas Bd. of 
Education, 10 N. M. 67, 61 P 109. 


8. Troutman v. Zeigler, 327 Ill. 251, 
158 NE 355; pies v. Chicago, 207 
Ill. 37, 69 NE 580 


9. Milford v. Sinipeont 1) Inds 52038 


10. Hendricks v. Gamble, 217 Ill. 
A. 422. 


State v. Ross, 109 Oh. St. 


“ 
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cific appropriations made by the legislature for the 
fiseal year.1! Where separate schools for white 
and colored pupils evist, the majority and the minor- 
ity school districts sre to be regarded as separate 
districts for the purpose of apportioning school 
funds.?? 


Apportionment according to school population or 
attendance. In a number of jurisdictions the con- 
stitution or statutes provide for the apportionment 
of school moneys among or between the several 
counties, districts or towns on the basis of their 
respective school populations, or the average daily 
attendance in their schools.1? Where such a pro- 
vision exists and is mandatory in terms, the appor- 
tionment must, of course, be made upon the basis 
thereby preseribed;!* but provisions in a statute 
as to the time of making an enumeration are mere- 
ly directory, unless the contrary clearly appears, 
and do not invalidate an enumeration within a rea- 
sonable time after that specified, provided the de- 
lay is not such as to injure the best interests of the 
school or district.1° Where the statute designates 
the officer or board by which the enumeration is 
to be made, no other person or agency has author- 
ity to make the enumeration or alter one made by 
the statutory officer or board;!® but a statute au- 
thorizing the apportioning officer to ascertain, by the 
best evidence available, the number of children in 
each district, and to apportion the school funds on 
that basis, does not make his determination final, 
and it is subject to judicial review.17 <A constitu- 
tional provision that each county or district shall be 
entitled to its proportion of the school fund on its 
census of children of school age for each year does 
not require an actual census or enumeration of such 
children each year,1® and a statute providing for a 
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census every five years, and an estimate in the in- 
tervening years based upon the average annual in- 
crease or decrease in the number of such children, 
is a reasonable and proper method of providing for 
the apportionment.!® Children resident in a county 
are to be included in its school population even 
though they reside within a district of which the 
larger part is in an adjoining county;?° but chil- 
dren whose legal residence is outside the county 
cannot be included in the enumeration of its school 
population even though they are actual inhabitants 
of the county at the time.?! Children who are wards 
of the state in an orphans’ home and who have not 


the right to attend the public schools, their education 


being otherwise provided for, should not be included 
in a census of children of school age, for purposes 
of apportioning the school fund,?? but where the 
inmates of such a home are entitled to attend the 
publie schools they should be ineluded in the enu- 
meration.*° Although separate school districts ex- 
ist for white and colored children, both races should 
be included in determining the school population of 
the county ;?* and funds apportioned to the county 
on the basis of its total school population must be 
divided between the white and colored school dis- 
tricts in proportion to the respective number of 
white and colored children of school age,?® neither 
class of district being entitled to have the pupils of 
the other included in the enumeration upon which 
is calculated the proportion of school moneys to 
which it is entitled.2* Where apportionment is to 
be made upon the basis of average daily attend- 
ance, the attendance at those schools only to the 
use of which the school funds may be applied is to 
be taken into account;?* and unless otherwise pro- 
vided the average to be struck is that of the daily 


11. State v. Staub, 61 Conn. 553, [a] Effect of unauthorized revi-; School Dist. No. 19, 119 Okl. 20, 248 P 
23 A 924; Heston v. Mayhew, 9 S. D.|sion.—Where an enumeration of | 324. 
601, 70 NW 635. school population, taken by _ the 25. Grubb v. Smiley, 142 Okl. 19, 
12. Okmulgee County v. Okmulgee | ¢numerators provided for by statute,| 285 P 38: Sapulpa Bd. of Education 


Bd. of Education, 141 Okl. 55, 283 P 
1010; Okmulgee County v. School 
Dist. No. 25, 141 Okl. 65, 283 P 1008. 


Separate white and colored schools 
in general see Civil Rights §§ 11-14. 


13. See constitutional and statu- 
tory provisions. 


{a] Particular provisions con- 
strued.—(1) A statute making it the 
duty of the county treasurer receiv- 
ing certain funds from the state audi- 
tor to credit the same ‘‘to the common 
school fund of the county in propor- 
tion to the school population of such 
county’, contemplates a ratable dis- 
tribution of such moneys by the coun- 
ty treasurer throughout the several 
districts and parts of districts of the 
county. Pickett v. Smith, 75 Okl. 155, 
182 P 680. (2) Under a statute pro- 
viding for the apportionment and pay- 
ment to each city maintaining a 
school system of such proportion of 
the county school fund as the school 
population of the city bears to the 
total population of the county of 
school age, the proportion of the to- 
tal county fund to be paid to the city 
is calculated by the ratio of the school 
population of’ the city to the school 
population of the county. Clark v. 
Cline, 123 Ga. 856, 51 SE 617. 


14. Saginaw East Side School Dist. 
v. Buena Vista Tp. School Dist. No. 
6, 231 Mich. 664, 204 NW 737. 

15. Alpine School Dist. Bd. of Edu- 
cation v. Salt Lake City Bd. of Edu- 
cation, 62 Utah 302, 219 P 542. 

16. Alpine School Dist. Bd. of Edu- 
cation v. Salt Lake City Bd. of Educa- 
tion, supra. 


is revised and altered without author- 
ity by the board of education, appor- 
tionment should be made upon the 
basis of the enumeration before such 
revision, and a new census or enumer- 
ation should not be permitted to be 
taken, where it is no longer feasible 
or practicable to ascertain the school 
population as it was at the time as of 
which, under the statute, the enumer- 
ation was required to be made. Al- 
pine School Dist. Bd. of Education v. 
Salt Lake City Bd. of Education, 62 
Utah 302, 219 P 542. 


17. Muskegon Public Schools v. 
Wright, 176 Mich. 6, 141 NW 866. 


18. Louisville School Bd. v. Pub- 
lic Instruction Superintendent, 102 
Ky. 394, 48 SW 718, 19 KyL 1350. 


19. Louisville School Bd. v. Pub- 
lic Instruction Superintendent, supra. 


20. Pickett v. Smith, 75 Okl. 155, 
182 P 680. 


21. Gallatin County School Dist. 
Pes 7.v. Patterson, 10 Mont. 17, 24 P 


[a] Rule applied.—Children of 
school age living with their mothers 
within the county are not to be in- 
cluded in a census or enumeration of 
its school population, where the fa- 
thers of such children are bona fide 
residents of another county. Galla- 
tin County School-Dist. No. 7 v. Pat- 
terson, 10 Mont. 17, 24 P 698. 


22. State v. Dovey, 19 Nev. 396, 12 
12) Oks 


23. Crain v. Walker, 222 Ky. 828, 
2 SW (2d) 654. 


24. Carter County v. Carter County 


ve Creek County, 127 Okl. 132, 260 P 


26. Carter County v. Carter County 
School Dist. No. 36, 185 Okl. 249, 275 
P 303; Carter County vy. Carter Coun- 
ty School Dist. No. 34, 135 Okl. 249, 
275 P 303; Carter County v. Carter 
County School Dist. No. 30, 135 Okl. 
249, 275 P 303; Carter County v. Car- 
ter County School Dist. No. 71, 135 
Okl. 248, 275 P 302; Creek County 
School Dist. No. 7 v. Creek County, 
135 OKI. 1, 275 P 292. 


27. Stockton School Dist. Vv. 
Wright, 134 Cal. 64, 66 P 34; State v. 
Preston, 79 Wash. 286, 140 P 350. 


[a] Rule applied.—(1) Under a 
statute requiring the apportionment 
of the school funds among the sev- 
eral districts in proportion to the 
average daily attendance in each dis- 
trict, the apportionment depends upon 
the attendance at primary and gram- 
mar schools, to the exclusion of eve- 
ning schools or high schools, where 
school funds are permitted by the 
constitution and statutes to be applied 
only to the use or in aid of such 
primary and grammar schools. Stock- 
ton School Dist. v. Wright, 134 Cal. 
64, 66 P 34. (2) Under statutes pro- 
viding for the apportionment of 
school funds on the basis of the total 
number of days of school attendance, 
and that districts shall be credited 
for such purpose with children at- 
tending private schools, high schools, 
parental schools, night schools, and 
schools for defectives, children at- 
tending a model training school situ- 
ate within a district are not to be 
credited thereto, since such a model 
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attendance during the ordinary fall, winter, and 
spring terms or sessions of the schools, to the exelu- 
sion of a summer term provided primarily as an aid 
to backward students and not as a portion of the reg- 
ular school year.?8 <A board of education empowered 
to adopt rules for the government of schools not 
inconsistent with the statutes has authority to pre- 
seribe the minimum number of hours necessary to 
constitute a school day for the purposes of appor- 
tionment of the school funds on the basis of daily 
attendance, in the absence of any statute otherwise 
providing.*® The correctness of a census or enu- 
meration made under a statute providing therefor, 
and regular on its face, cannot be attacked collater- 
ally.2° In making an apportionment based upon 
school population or attendance, the apportioning 
officer has no authority to question the legal exist- 
ence of a school district, designated as such in the 
census. 31 


Application for apportionment or share. Statutes 
relating to the apportionment and distribution of 
school funds sometimes provide that a school dis- 
trict desiring to participate in such fund shall make 
application therefor to a designated board or offi- 
cer.22 A statute providing that a district so desir- 
ing may apply before a specified date to participate 
in such fund for the ensuing year has been held not 
to preclude application from being made after the 
date so specified.*? 


Necessity of specific appropriation. Where a con- 
stitutional provision for the creation and disburse- 
ment or apportionment of a school fund is self-ex- 
ecuting except only as to the amount of tax to be 
levied for the replenishment of the fund, no act 
of the legislature specifically appropriating the fund 
to the school districts or providing for its disburse- 
ment to them is necessary, notwithstanding a gen- 
eral constitutional provision that no money shall be 
drawn from the state treasury except in pursuance 
of specific appropropriation made by law.** 


By whom apportionment made. Constitutional 
and statutory provisions ordinarily designate the 
officer or board by whom school funds shall be ap- 


training school is not a common 
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to apportion the fund. Wester v. Oge, 


TT oe, 
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portioned.*® 
er to make the apportionment,*® nor can the dis- 
cretion of a court as to the apportionment be sub- 
stituted for discretion committed to such officer or 
board.37 Where a constitutional provision charges 
the state board of education with the duty of dis- 
tributing the school fund to the several counties, 
and by statute it is made the duty of the county 
superintendent to apportion the county fund among 
the.several districts, the county superintendent in 
making such apportionment acts for the state in 
performing a function assumed by it,?* and the 
county is not liable for his failure to make a proper 
apportionment.*® 


Time for apportionment. The time at which an 
apportionment and distribution of school funds 
shall be made is ordinarily prescribed by statute.*° 


Estimate or preliminary apportionment. Under a 
statute requiring the officer charged with the duty 
of apportioning school moneys to estimate what pro- 
portion thereof shall belong to each district, and to 
make such apportionment at stated times, the mak- 
ing of such an estimate does not of itself consti- 
tute an apportionment or transfer to the several 
districts any share of the fund.*? 


Certificate of apportionment. Matters not re- 
quired by statute to be set out in a certificate of the 
apportionment of school moneys are to be treated 
as mere surplusage if included therein.*?. 


Payment. When proper apportionment of the 
school funds has been made and evidenced in the 
manner required by law, the officer charged with the 
duty of paying out to the respective counties or 
districts the sums so apportioned to them has no 
discretion in the matter,*® nor has he any authority 
to inquire into the legality of the apportionment, *4 
or to retain or deduct from the amount apportioned 
a sum claimed to be due from the.beneficiary of the 
apportionment.*® Under a statute requiring the 
disbursing officer to distribute the amount due each 
county or district and to issue his warrant for 
any insufficiency of moneys to make a full distri- 
bution, a separate warrant for any such insufficiency 


when the taxes became delinquent un- 


No other person or agency has pow- 


school in the ordinary sense of the 
term. State v. Preston, 79 Wash. 286, 
140 P 350. 


28. Nashville Bd. of Education v. 
Dodson, 157 Tenn. 508, 11 SW (2d) 
265. 


29. San Francisco v. Hyatt, 
Cal. 346, 125 P 751. 


30. State v. Evans, 240 Mo. 95, 145 
Sw 40, AnnCas1913B 1262. 


31. Central Union School Dist. No. 
Gove Sherman, 59 Nei Jd. L:. 375; 8o1A 
1060. 


32. See statutory provisions. 


33. State v. Ross, 109 Oh. St. 461, 
143 NE 34. 


34. Dickinson v. Edmondson, 120 
Ark. 80, 178 SW 930, AnnCas1917C 913. 


35. See constitutional and statu- 
tory provisions, 


36. See case infra this note. 


[a] Thus, where the constitution 
does not authorize commissioners’ 
courts to apportion the county school 
fund, and by statute it is made the du- 
ty of the county school superintendent 
to make the apportionment, the com- 
missioners’ courts have no authority 
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29 Tex. Civ. A. 615, 68 SW 1005. 


37. State v. Russell County Bd. of 
Education, 214 Ala. 620, 108 S 588. 


38. Webb County v. Laredo School 
Bd., 95 Tex. 131, 65 SW 878 [rev (Civ. 
A.) 64 SW 476]. 


39. Webb County v. Laredo School 
Bd., supra. 


Adjustment or recovery of improper 
epvcrtinumer’ or payment see infra § 


40. See statutory provisions. 


[a] Statute construed.—Where a 
statute requiring the treasurer of the 
school fund to notify the county su- 
perintendent of the amount of the 
fund in the treasury at the time fixed 
for making the apportionment, which 
time was fixed by other provisions of 
the statute, was amended by requiring 
the treasurer to make such certificate 
within twenty days after the taxes 
become delinquent each year, and re- 
quiring the superintendent to make 
the apportionment within five days 
after receiving the treasurer’s certifi- 
cate, such amendment did not consti- 
tute a perpetual, mandate on the treas- 
urer as to the time of making his cer- 
tificate with reference to the time 


der the law then existing, and so when 
the time of delinquency of taxes was 
subsequently changed, the time for 
making the treasurer’s certificate, and 
consequently the time for apportion- 
ment, were similarly changed. Pierce 
County. School Dist. No. 43 v. Fair- 
child, 10 Wash. 198, 88 P 1029. 


41. Cooke v. Logan County School 
er No. 12, 12 Colo. 458, 21 P 496, 


42. Barry v. Crandall, 180 NYS 183, 


43. Jernigan v. Finley, 90 Tex. 
38 SW 24. % ee 
Mandamus to compel payment s 
Mandamus § 3438. oat ie 


44. Oge v. Froeboese, (Tex. Civ. 
A.) 66 SW 688. Compare Multnomah 
County School Dist. Nos2 v. Lambert, 


28 Or. 209, 42 P 221 (holding that . 


where the act of the county superin- 
tendent of schools in drawing an order 
apportioning school funds is ministe- 
rial only, the county treasurer is not 
precluded from questioning the right 
of such county superintendent to ise 
sue the order). 


45. State v. Cheetham, 23 Wash, 
666, 638 P 552. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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should be issued to each county or district.4® Stat- 
utes ordinarily designate the person or officer to 
whom payment shall be made, and the: manner of 
payment ;*? but so long as the county or district 
entitled to the moneys receives the benefit thereof 
it cannot complain that payment has not been made 
to the proper officer or in the proper manner.*® 


Interest on warrants. Under a statute providing 
for the distribution of specified proportions of the 
school fund at designated times and providing fur- 
ther that if there should be insufficient funds on 
hand at such times to meet such payments warrants 
for the amount thereof shall be issued, warrants so 
issued are within general statutory provisions for 
the payment of interest on unpaid warrants from the 
date of presentation to the date on which they are 
called for payment.*? 


Effect of apportionment and payment. The appor- 
tionment of school moneys belonging to the state 
and their payment over to the several counties or 
districts does not destroy their character as public 
moneys belonging to the state,®°° or give such coun- 
ties or districts any proprietary rights therein.5°% 
Similarly, funds apportioned to a county and paid 
to the county treasurer for disbursement by him 
to the several school districts of the county on orders 
of the county superintendent do not become county 
funds, such county treasurer being merely an agent 
to receive and disburse such funds to the districts 
entitled thereto.°1 An officer or board to whom 
payment is made acquires merely a possessory right 
to the moneys transferred to him;®? and the fact 
that a statute requiring payment of school moneys 
to a particular officer was enacted after payment had 
been made to another does not prevent the recovery 
of the moneys by the former from the latter.*3 


Withholding apportionment or payment. Statutes 
relating to the apportionment and distribution of 
school moneys sometimes authorize the state super- 
intendent of schools or other officer to withhold from 
a county or school district, or to restrain the dis- 
bursing officer or board from paying to it, its share 

46. Adams vy. Greene, 182 Ky. 504, 
206 SW 759. 


47. See statutory provisions. 663) ]. 


48. Muskogee Bd. of Education v. 56. 
Muskogee County 
140 Okl. 229, 282 P 670. A) ie WIG 


49. Adams v. Greene, 182 Ky. 504, 58. 


215 NYS 632 [aff 219 App. Div. 233, 
219 NYS 189 (aff 24 N. Y. 195, 156 NE 


Peo. v. Graves, supra. 
Bd. of Education, 57. Bennett v. Burch, 1 Den. (N. [a] 


Ala.—In re Opinions of Justic- 
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of such moneys in ease of its violation of the school 
laws or noncompliance with his orders.** Where the 
superintendent or other officer is empowered so to 
withhold or restrain payment only after due notice, 
he must give the district affected an opportunity to 
be heard,®> and must determine the fact and char- 
acter of the violation in accordance with ordinary 
judicial principles;°® and he has no authority to 
withhold any such funds or restrain their pay- 
ment where no appeal or controversy is pending be- 
fore him and no decision has been rendered by him.*7 


Appropriation or disposition of moneys from oth- 
er funds. Constitutional provisions relative to the 
distribution and apportionment of the income from 
the school fund have no application to the disposi- 
tion of moneys appropriated by the state for school 
purposes out of other funds;>® and a constitutional 
provision that the school fund shall remain inviolate: 
relates only to the school fund as established by the 
constitution and not to other funds which may be ap- 
propriated for school purposes.®® 


[§ 42] b. Effect of Alteration of Districts.°° 
Where a portion of the territory of a school district 
is separated or detached therefrom and a new dis- 
trict created, or another district enlarged by the 
addition of such territory,®! the new or other dis- 
trict as so formed has been held to be entitled to a 
pro rata share of the revenues from the school fund 
which have been apportioned, or but for the change 
would be apportionable to, the old district,®* pro- 
vided it has complied with any statutory conditions 
precedent to its right to receive aid from the school 
fund;®? but there is some authority, to the contrary, 
that such revenues may be received or attained by 
the old district notwithstanding the alteration, in 
the absence of any statute providing for their trans- 
fer or apportionment.°* Where the territory of a 
school district is detached from one county and 
added to another, it is entitled to receive from the 
former county its share of funds apportioned to 
such county on the basis of its school population be- 
fore the alteration was made.°> Where a portion 


566. 


63. Harmony, ete. Joint School 
Dist. No. 8 v. Harmony School Dist., 
92 Wis. 608, 66 NW 794. 


Thus a newly formed school 
district whose report does not show 
it to have maintained a school is not 
entitled to share in the town school 


206 SW 759. 
Interest on state warrants in gen- 
eral see States [36 Cyc 896]. 


50. Kennedy v. Miller, 97 Cal. 429, 
32 P 558; Fawcett v. Ball, 80 Cal. A. 
ty 251 PP 679. 


50144. Kennedy v. Miller, 97 Cal. 
429, 32 P 558; Fawcett v. Ball, 80 Cal. 
Ae eiee2 51. P 679! 


51. Going v. Atchison, etc., R. Co., 
88 Okl. 283, 213 P 84. 

52. Barry v. Crandall, 180 NYS 183. 

53. Barry v. Crandall, supra. 

54. See statutory provisions. 

[a] Statute applied.—Under a 
statute authorizing the superintend- 
ent of public instruction to withhold 
from a district wilfully disobeying 
his decision its share of the school 
funds, he may restrain the payment 
of such funds to a district which re- 
fuses to comply with his decision that 
it shall carry out its contract with a 
teacher. Peo. v. Allen, 19 Misc, 464, 
44 NYS 566. 

55. Peo. v. Graves, 127 Misc. 135, 


es, 215) Ala. 524, 111.S 312. 

Miss.—Miller v. State, 130 Miss. 564, 
94 S 706. 

Mo,—State v. Gordon, 261 Mo. 631, 
170 SW 892. 

Okl.—Miller v. Childers, 107 Okl. 57, 
238 P 204. 

Tex.—Marrs v. Mumme (Civ.A.) 25 
SW (2d) 215. 

59. Marrs v. Mumme, supra. 

60. Alteration of school districts in 
general see infra §§ 48-89. 

61. Creation and alteration of 
school districts in genera). see infra 
§§ 48-97. 

62. Ind.—Towle v. Brown, 110 Ind. 
599, 10 NE 628. 

Pa.—Lower Allen Tp. School Dist. 
ea tee ee School Dist., 91 Pa. 
182. 

Tex.—Porter v. State, 78 Tex. 591, 
14 SW 794. 

Petit amet aaa bate v. Morris, 14 Wis. 

Ont.—East Toronto v. York, 16 Ont. 


fund, the apportionment of which, un- 
der Rev. St. § 558, can be made only 
to such districts as have maintained a 
school for at least six months during 
the year past. Harmony, ete., Joint 
School Dist. No. 8 v. Harmony School 
Dist. No. 5, 92 Wis. 608, 66 NW 794. 


64. Peo. v. Township 39 Schools, 86 
Ill. 613; State v. Decker, 87 N. J. L. 
431, 95 A 185. See State v. Vernon 
County School-Dist. No. 15, 90 Mo. 
395, 2 SW 420 (where the court, in a 
suit brought by the new district 
against the old one to compel pay- 
ment of a proportionate part of the 
revenues previously apportioned to 
the latter, said: “It would seem to be 
fair that the fund should follow the 
children, on whose account it was ap- 
portioned, into the new district; but 
the statute makes no provision for 
such cases, and we are not at liberty 
to make a law to accord with what 
may appear to us to be an equitable 
distribution’’). 


65. Merritt v. Arkansas County 
ih hs hone No. 9, 54 Ark, 468, 16 SW 
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of a school district is incorporated as a city or town, 
the fact that the trustees of the district continue to 
maintain, as before, for the benefit of the children of 
their district a school within the territory included 
in the city or town, does not entitle such district to 
a portion of the school fund of the county, in the 
absence of any school in the portion of the district 
not included in such newly incorporated city or 
town.°® 


Where attempted alteration is void and without 
legal effect, school moneys must, of course, be appor- 
tioned as if no change or alteration had been at- 
tempted.®? 


[§ 43] c. Adjustment of Improper Apportionment 
or Recovery of Payment. Where a particular school 
district has received more or less than its proper 
share of the school funds, the excess or deficit should 
be adjusted at the next apportionment in the absence 
of any statute otherwise providing, by additions to 
or deductions from the shares of the other districts 
which have suffered a deficit or received an excess ;°* 
and a statute conferring authority upon the state 
superintendent to make such adjustments has been 
held to be mandatory and to impose upon him the 
duty of so doing.®® The state may recover from a 
district funds paid to it in excess of that to which 
it was entitled, as a result of wrongful acts or mis- 
takes of the district’s agents in making an enumera- 
tion of school population.7° There is some author- 
ity for the view that one school district may recover 
from another funds apportioned or paid to the latter 
which should have been paid to the former,’! but the 
zontrary has also been held.*? A district failing to 
receive its proper apportionment cannot recover 
judgment against the fund for the balance to which 
it claims to be entitled.** 


[§ 44] 4. Liability of Officer Charged with Ad- 
ministration or Disposition of Fund. Where an offi- 
cer or agent of the state who is charged by law with 
the administration of the school fund administers it 
in accordance with such law, he cannot be called into 
account for so doing and is not personally liable for 
any loss or diversion of the fund which may result ;74 
but a loan of school funds upon other security than 


66. Bay View School Dist. v. Lins- 
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that required by law is a misapplication of such 
funds for which the officer making the loan is per- 
sonally liable7® and one whose duty it is to investi- 
¢.te the value of, and title to, property offered as 
security for such a loan is liable for damages result- 
ing to such fund from his negligence.*® Where the 
statute requires an officer, in loaning school funds, 
to take security of specified value, his duty is per- 
formed if he avails himself of the best means of 
forming a correct opinion of the value of the secu- 
rity offered, and believes it adequate;** but if, re- 
lying entirely upon the judgment of a board of school 
directors, and against his own judgment, he loans 
school funds upon insufficent security, he is liable 
for any consequent loss.78 Similarly, an officer 
charged with the duty of loaning and investing the 
school funds is not relieved from liability for an im- 
proper loan by the fact that he was directed to make 
it by a board which was without power to make loans 
or control his acts in that respect.7° One charged 
with the collection of money due the school fund is 
responsible for a neghgent failure to collect money 
which he might have collected by ordinary dili- 
gence;®° but if he receives payment in funds cur- 
rent at the time and place of reception, a loss sub- 
sequently occurring through depreciation of such 
funds, on account of unforeseen events, does not fall 
upon him or his agents.*? An officer charged with 
the distribution of the school fund is not liable for 
a delay in making such distribution where it does not 
appear that any loss has been sustained by the 
schools thereby,®? nor is he liable for a failure to 
distribute among the counties entitled thereto, with- 
in the time required by law, certain funds which are 
afterward lost through the defaleation of another 
officer.8° He is liable, however, for a loss of interest 
caused by his failure to make an estimate, as re- 
quired by law, of the permanent school fund, and to 
notify the proper officers thereof, in consequence of 
which failure the fund remains uninvested,’* and 
even if no loss of interest results from such failure 
or omission he may be liable for nominal damages for 
his breach of duty.8° Where an officer whose duty 
it is to rent school lands fails to report and pay over 


‘the rents, he is chargeable with interest thereon.*® 


Cou 99) Cal 2b. 33° Pe Ts. 


eee State v. Grimshaw, (Mo.) 1 SW 


68. Andrus y. St. Landry Parish, 
108 La. 386, 32 S 420; State v. Fay. 
36 La. Ann. 241; Pickett -v. Smith, 75 
Okl. 155, 182 P 680; Alpine School 
Dist. Bd. of Education v. Salt Lake 
City Bd. of Education, 62 Utah 302, 
219 P 542. See Louisville School Bd. 
v. McChesney, 109 Ky. 9, 58 SW 427, 
22 KyL 506 (applying the rule, under 
a statute expressly so providing, 
which is held not to violate a consti- 
tutional provision that each county 
shall be entitled to its proportion of 
the school fund on its census of pupil 
ehildren for each year). 


69. State.v. Lee, 303 Mo. 641, 262 
SW 344. 

[a] What errors may be corrected. 
—(1) Under a statute authorizing the 
state superintendent to correct “any 
error made in the apportionment” of 
the school funds, the errors which 
may be so corrected are not limited 
to mistakes of the superintendent, but 
jnclude an error in apportionment 
arising from the loss of a district 
eclerk’s report, whereby a district lost 


its entire apportionment for the year, 
State v. Lee, 303 Mo. 641, 262 SW 344. 
(2) Proper apportionment upon an 
application made under one statute is 
not an error which may be corrected, 
however, upon subsequent application 
being made under another statute. 
State v. Lee, (Mo.) 287 SW 37. 


70. State v. Knoxville, 115 Tenn. 
175, 90 SW 289. 


71. Hast Carroll Parish School Bad. 


v. Union Parish School Bd., 36 La. 
Ann. 806. . 
72. Terre Haute School City v. 


Honey Creek School Tp., 184 Ind, 754, 
112 NH 518; Terre Haute School City 
v. Harrison School Tp., 184 Ind. 742, 
112 NE 514. 


73. Carter County v. Carter Coun- 
ty School Dist. No. 36, 135 Okl., 249, 
275 EP 308" ‘Carter County v..Carter 
County School Dist. No, 34, 135 Okl. 
249, 275 P 3038; Carter County v. 
Carter County School Dist. No. 30, 
135 Okl. 249, 275 P 308; Carter Coun- 
ty v. Carter County School Dist. No. 
71, 185 Okl. 248, 275 P 302; Creek 
County School Dist. No. 7 v. Creek 
County, 185, Ok, 1,:275 P 292. 


Mandamus to compel apPortion- 
ment see Mandamus § 3848. 


74. Corinth v. Robertson, 125 Miss. 
31, 87 S 464. . ie 


75. Littlewort v. Davis, 50 Miss. 
aoe Lindsey v. Marshall, 17 Miss. 


What security must be taken for 
loan of school funds in general see 
supra § 35. 
bates Pennoyer vy. Willis, (Or.) 32 P 

(. 

77. Greene County v. Bledsoe, 12 
Ill. 267%. 


78. St. Clair County v. Baker, 34 
Til. A. 620. 


79. Bd. of Trustees v. Baker, 24 
Tl, Aj .28ds)) Hiatt ve State. 110m inde 
472, 11 NE 359. 


80. Governor Vv. 
Humphr. (Tenn.) 241. 

81. Governor v. McEwen, supra. 

82. State v. Ruth, 9 S. D. 84, 68 
NW 189. 

83. State v. Ruth, supra. 

84 State v. Ruth, supra. 

85. State v. Ruth, supra. 


86. Bullock vy. Governor, 2 Port. 
(Ala.) 484. : > 


h&Ewen, 5 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Actions against officers. An action against an 
officer to recover school funds illegally paid out by 
him may be maintained even though no warrant or 
order drawn against such fraud has been presented 
‘and refused payment,’? and even though his term 
has not expired and he is therefore not in default in 
accounting to his suecessor.’* In such an action the 
law of bailments has no application, and the care 
required of the officer is not to be tested thereby, 
sinee his authority to disburse the school fund de- 
pends upon the statute.*® An action by county or 
township school trustees on the bond of an officer 
who has failed to account for or pay over school 
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funds to his successor need not be stated to be 
brought to the use of the several districts to or 
among which such funds have been apportioned.°° 


Liability on bond. A general bond executed by 
a county treasurer, conditioned that he will faith- 
fully execute the duties of his office and pay over all 
moneys which come into his hands, is broad enough 
to secure the school fund where that is by law com- 
mitted to the charge of such officer.°+ No action lies 
against the surety on the bond of an officer who has 
paid over school funds to one not entitled to receive 
them, if, notwithstanding such improper payment, 
he is ready to answer for such funds upon demand.°” 


IV. SCHOOL DISTRICTS AND OTHER LOCAL SCHOOL ORGANIZATIONS 
[By Eustace W. Tomuinson] 


[§ 45] A. Preliminary Statement. In the statutes 
of the various states provision is ordinarily made 
for local school organizations, which are often desig- 
nated or referred to as school districts, but are some- 
times denominated school sections, school towns, 
school townships, school cities, or the like.°® In the 
following sections of this treatise are considered all 


such organizations, regardless of the name or desig-- 


nation applied to them by the statutes, which have 
to do solely or primarily with local school affairs and 
the administration, management, conduct, or control 
of local schools. For convenience of reference the 
designation “school district” is ordinarily applied 
to any such organization herein. 

Municipal departments of education distinguished. 
In some states, under general laws or particular mu- 
nicipal charters, provision is made for municipal de- 


305, 
Cas1915A 772; 


87. Pemiscot County School Dist. 
No. 45 v. Correll, 220 Mo. A. 322, 286 


106 NE 276, LRA1915B 247, Ann 


partments of education, forming a part or branch of 
the municipal government or corporate organiza- 
tion.°* In the present treatise consideration is had 
only of school districts as such, which, as is herein- 
after pointed out, are corporate entities separate and 
distinct from any other municipality,®® and are clear- 
ly distinguishable from such municipal departments 
of education.°® The latter have been treated else- 
where in this work.®? 


[§ 46] B. Nature and Status®*—1. In General. 
A school district, or a district board of education 
or of school trustees, or other local school organiza- 
tion, is a subordinate agency, subdivision, or instru- 
mentality of the state, performing the duties of the 
state in the conduct and maintenance of the public 
schools.®® All its funetions are of a public na- 


Or.—Antin v. Union High School 


v. Paris Union] Dist. No. 2, 1380 Or. 461, 280 P 664, 


SW 136. a bee. piste as et Veer teens 255 . ALR 1271; Vestal v. Pickering, 
98. : 3 Tll. 568, 9 E 65 ams yv. Bren-/|125 Or. 5538, 267 P 821; Spencer v. 
Pemiscot County School Dist. ane AT7ot, 194, 53 NE 314, 69 Am No. 1, 121 Or. BL. OBA 3 


No. 45 v. Correll, supra. 


89. Pemiscot County School 


No. 45 v. Correll, supra. 

90. School Trustees v. Stokes, 3 
Til, -A.. 267. 

91. Kempner v. Galveston County, 
73 Tex. 216, 11 SW 188. 


Dist. 


92. State.v. Wright, 8 Blackf. 
(ind.) 65. 4 

93. See statutory provisions. 

94. See statutory provisions. 

95. See infra § 47. 

96. See infra § 94. 

97. See Municipal Corporations §§ 
1568-1585. 

928. “School district’ defined see 
Supra $11. 

99. Ala.—Kimmons v. Jefferson 
County Bd. of Education, 204 Ala. 


384, 85 S 774. 


Ark.—School Dist. No. 14 v. Hen- 
dergon, 146 Ark. 338, 226 SW 517; 
Schmutz v. Little Rock Special 
School Dist., 78 Ark. 118, 95 SW 438. 


Cal.—Grigsby v. King, 202 Cal. 299, 
260 P 789; San Rafael Bd. of Edu- 
eation v. Davidson, 190 Cal. 162, 210 
P 961; Sunset Lumber Co. v. Smith, 
95 Cal. A. 307, 272 P 1068; Cloverdale 
Union High School Dist. v. Peters, 88 
Car. J13t 264 RP) 2738; Fawcett v. 
Ball, 80 Cal. A. 131, 251 P 679; Peo. 
Vv. Rinner, 52 Cal. A. (O90 OE) P 1069. 

Colo.—Colorado Inv., etc., Co. 
Riverview Drain. Dist., 83 Colo. “468, 
266 P 501. 

Del.—In re School Code of 1919, 30 
Del. 406, 108 A 39. 
Ill.—Melin _ v. 
School Dist. No. 76, 312 I11. 
NE 13; Scown v. Czarnecki, 
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Community Cons. 
376, 144 
264 Ill. 


SR 222, 42 LRA "718; Benton v. Kane- 
ville Community High School Dist. 
No. 147, 250 Ill. A. 6; Lincke v. Mo- 
line Bd. of Education, 245 Ill. A. 459. 


Ind.—Agar v. Pagin, 39 Ind. A. 567, 
79 NE 3879. See to same effect Ehle 
v. State, 191 Ind. 502, 183 NE 748. 


Iowa.—Waddell v. Aurelia Cons. 
Independent School Dist., 190 Iowa 
400, 175 NW 65. 


Mich.—Battle Creek Public Schools 
v. Kennedy, 245 Mich. 585, 223 NW 
359) 


Minn.—Bang v. St. Louis County 
Independent School Dist. No. 27, 177 
Minn. 454, 225 NW 449; Mokovich v. 
Independent School Dist. No. 228177 
Minn. 446, 225 NW 292; Kramer v. 
Renville County, 144 Minn. LOG LTS 
NW 101. 

Miss.—Sheedy v. State, 
82, 118 S 372. 

Mo.—Krueger_ v. St. Louis. Bd. of 
Education, 310 Mo. 239, 274 SW 811, 
40 ALR 1086; Edina v. Edina School 
Dist., 305 Mo. 452, 267 SW 112, 36 
ALR 1532; State v. Gordon, 231 "Mo. 
547, 183 SW 44. 


N. Y.—Herman v. Union School 
Dist. No. 8 Bd. of Education, 234 N. 
Y. 196, 187 NE 24, 24 ALR 1065; Ack- 
ley v. New York Bd. of Wducation, 
174 App. Div. 44, 159 NYS 249. 


Oh.—Cincinnati Bd. of Education v. 
Volk, 72 Oh. St. 469, 74 NE 646; 
Westwood Bd. of Education v. Sinton, 
St. 504; State v. Powers, 38 
Oh. St. 54; Rockwell v. Blaney, 9 
OhNPNS 495. 

Okl.—Garfield County School Dist. 
a Wig veeeaediker. 4. .Oklib99, 47. > 


152 Miss. 


eopaeh Dist. 


Pa.—Gilberton School Dist. v. Mor- 
ris, 290- Par % 18 sas Oca OuItime ve 
Perry Tp. School Dist., 281 Pa. 87, 126 
A 202; Lyon v. Strock, 274, Pal 541, 
118 A "432: Minsinger v. Rau, 236 Pa. 
327, 84 A 902, AnnCas1913E 1324; 
Ford v. Kendall Borough School Dist., 
Loy Pa 5435005 ASS2) 1 AS On 
Christiana Borough School DIStiaVe 
Sadsbury Tp. School Dist., 18 Pa. 
Dist. 358. See to same effect Com. 
bs awe 75 Pa. Super. 305, 316 [cit 
Vic 


S. D.—Plumbing Supply Co. v. Can- 
ton Independent School Dist. Bd. of 
Education, 32 S. D. 270, 142 NW 1131, 
32 S. D. 129, 142 NW 260 


Tenn.—Kee v. Parks, 153 Tenn. 306, 
283 SW 751. 


Tex.—Lee v. Leonard Independent 
School Dist., (Civ. A.) 24 SW (2d) 449; 
Floydada Independent School Dist. v. 
Shipley, (Civ. A.) 238 SW 1026 [aff 
(Commn. A.) 250 SW 159]. See to 
same effect Richardson v. Liberty In- 
dependent School Dist., (Civ. A.) 22 
SW .(2d) 475. 


W. Va.—Krutili v. Butler Dist. Bd. 
eee cae kee 99 W. Va. 466, 129 SE 


Wis.—Iverson v. Union Free High 
Pe Dist., 186 Wis. 342, 202 NW 


See to same effect State v. Meyers, 
65 Mont. 124, 210 P 1064. 


Compare Gauthier vy. Avoyelles 
Parish School Bd., 165 La. 256, 115 
S 479 (holding that where the stat- 
ute relating to the creation of school 
districts places no limitation, as_ to 
purpose, upon their creation, a dis- 
triet when established must be recog- 


194 [56 C.J.] 


ture,! and its only powers are those expressly granted 
by, or necessarily implied from, the statutes, by 
which it is governed and restrained in the exercise of 
such powers and the performance of its duties.* The 
legislature may modify or abrogate the powers of 
Only such school 


school districts as it may see fit.* 


nized as intended for all of the school 
purposes enumerated by the constitu- 
tion of the state). 


[a] As civil division of state.— 
(1) A school district or school town- 
Ship is:an involuntary civil or po- 
litical division of the state, created 
as an auxiliary of the state to aid 
in the general administration of the 
government (Mellin v. Community 
Cons. Schoo] Dist. No. 76, 312 Ill. 
OO MIeouON Hutte win ee eCOuky., Meaty Unis 
ion School Dist. Bd. of Education, 255 
Ill. 568, 99 NE 659. See te same 
effect McNair v. Cascade County 
School Dist. No. 1, (Mont.) 288 P 
188; Herman v. Union School Dist. 
No. 8 Bd. of Education, 234 N. Y. 
196, 1387 NH 24, 24 ALR 1065; Antin 
v. Union High School Dist. No. 2, 
130 Or. 461, 280 P 664, 66 ALR 1271; 
Jacobberger v. Multnomah County 
School Dist. No. 1, 122 Or. 124, 256 
P 652), (2) or a subdivision of the 
state,. organized solely for a public 
purpose (Colorado Inv., etc., Co. v. 
Riverview Drain. Dist., "83 Colo. 468, 
206. PB’ 501); ¢3)_- A School district 
is a necessary political subdivision 
of the county for the promotion of 
the general educational purposes of 
the state. Sunset Lumber Co. v. 
Smith) .95) Cal. A. 307, 272 P, 1068; 
Peon. ve inner, 52 Cal, (A. 3747, 199 
P 1066. (4) A board of education, 
however, is not a civil division of 
the state, but a governmental agency 
of the. state. Herman v. Union 
School Dist. No. 8 Bd. of Education, 
234 IN. Yo 196, 137 NE 24, 24 ALR 
1065. 

[b]. Not natural or artificial per- 
son.—A school district or board of 
school trustees is a mere adminis- 
trative agency of the state, and not 
a natural or artificial person, and so 
does not enjoy the constitutional 
rights accorded to persons. Grigsby 
vy. King, 202 Cal. 299,'260 P 789. 

{c] District has governmental 
function and not merely corporate 
duty.—A school district is an arm of 
the state government, and performs 
a public or governmental function 
and not merely an administrative or 
corporate duty. Bang v. St. Louis 
County. Independent School Dist. No. 
27, 177 Minn. 454, 225 NW 449; Edina 
v. Edina School Dist., 305 Mo. 452, 
267 SW 112, 36 ALR 1532. 


See Krueger v. St. Louis Bd. of 
Education, 310 Mo. 239, 274 SW 811, 
40 ALR 1086 (applying the rule). 

1. Westwood Bd. of Education v. 
Sinton, 41 Oh. St. 504; State v. Pow- 
ers, 38 Oh. St. 54; Krutili v. Butler 
Dist. Bd. of Education, 99 W.Va. 
466, 129 SH 486. 

2. U. S.—Morton Salt Co. v. Reno 
County School Dist. No. 136, 81 ay 
(2d) °155; Travelers’ Ins. Co. 
Oswego Tp., 59 Fed. 58, 7 CCA 669. 


Ark.—Rural Special School Dist. 
No. 50 v. Dardanelle First Nat. Bank, 
173 Ark. 604, 292 SW 1012; Arkan- 
sas Nat. Bank vy. Washington Coun- 
ty School Dist. No. 99, 152 Ark. 507, 
238 SW 630; Waldron First Nat. 
Bank v. Whisenhunt, 94 Ark. 583, 
127 SW 968. 

Cal.—Denman v. Webster, 139 Cal. 
452,73 P 139. 

Conn.—Hassett v. Carroll, 85 Conn. 
23, 81 A 1013, AnnCas1913A 333. 

Dak.—Farmers’, etc., Nat. Bank v. 
Bchool Dist. No. 58, 6 Dak. 255, 42) 
NW 767; School Dist. No. 61 v. Alder- 


SCHOOLS AND SCHOOL DISTRICTS 


ute.* 


son, 6 Dak. 145, 41 NW 466. 


Ida.—Olmstead v. Carter, 
276, 200 P 134. 


Ill.—Melin v. Community Cons. 
School Dist. No. 76, 312 Ill. 376, 144 
NE 13; Peo. v. Paris Union School 
Dist. Bd. of Education, 255 Ill. 568, 
99 NE 659; Lincke v. Moline Bd. 
of Education, 245 Ill. A. 459; Stroh 
v. Casner, 201 Ill. A. 281. 


Iowa.—Courtright v. Mapleton 
Cons. Independent School Dist., 203 
Towa 26, 212 NW 368; Bellmeyer v. 
Marshalltown Independent Dist., 44 
Towa 564. 


Ka Westn ts v. Downs, 60 Kan. 788, 
5eP 962. 


Ky.—Newport Bd. of Education v. 
Scott, 189 Ky. 225, 224 SW 680. 


Mich.—MacQueen v. Port Huron, 
194 Mich. 328, 160 NW 627. 


Minn.—Wright County School Dist. 
No. 7 v. Thompson, 5 Minn. 280. 


Miss.—Sheedy v. State, 152 Miss. 
S2SLUSAS 13-2. 


Mont.—McNair v. Cascade County 
School Dist. No. 1, 298 P 188 


Nebr.—American cots, Cor Dae 
Douglas County School Dist. No. 64, 
117 Nebr. 6, 219 NW 583. 


N. H.—Harris v. Canaan School 
Dist. No, 10, 28 N. H. 58. 


N. Y.—Bassett v.. Fish, 75 N. Y. 
303; Union Free School Dist. No. 1 
yv. Glen Park, 109 App. Div. 414, 96 
NYS 428; Gould v. Union Free School 
Dist. No. 9 Bd. of Education, 34 Hun 
16; Rapelye v. Van Sickler, 1 Edm. 
Sel. Cas. 175. 


Okl.—Garfield County School Dist. 
Hee 17 v. Zediker, 4 Okl. 599, 47 P 


Or.—Antin v. Union High School 
Dist. No. 2, 130 Or. 461, 280 P 664, 
66 ALR Ls Jacobberger Vv. 
Multnomah County School Dist. No. 
1, 122) Or. 124,256 P 652. 

Pa.—Mulligan v. Hanover School 
Dist., 241 Pa. 204, 88 A 362; Tay- 
lor v. Canton Tp. School Dist., 28 
Pa. Co. 273. 


Tex.—Geffert v. Yorktown Inde- 
pendent School Dist., (Commn. A.) 
290 SW 1083. 


Wash.—Seattle High School Chap- 


34 Ida. 


ter No. 200 v. Sharples, 159 Wash. 
424, 2938 P 994; Hansen v. Lee, 119 
Wash 692155206) Pa 2G state av. 


Clausen, 109 Wash. 87, 186 P 319. 


W. Va.—Herald v. Board of Ed- 
ucation, 65 W. Va. 765, 65 SE 102, 
31 LRANS 588. 

Wis.—Iverson v. Springfield, 
Union Free High School Dist., 186 
Wis. 342, 202 NW 788; State v. 
Milquet, 180 Wis. 109, 192 NW 392. 


To same effect Ehle v. State; 191 
Ind. 502, 183 NE 748. 


5 AUS yoitnes [a] school district 
is purely a creature of statutory law, 
it may do what the law of its crea- 
tion authorizes it to do, and may 
not do or undertake that which the 
law does not sanction.” Morton Salt 
Co. v. Reno County School Dist. No. 
136; 32 Be (2d) 1555 1567 


[a] No governmental power.— 
School districts and school townships 
are created only for school purposes, 
and not for the purpose of exercis- 
ing the ordinary functions of gov- 
ernment. Peo. v. Paris Union School 
Dist. Bd. of Education, 255 Ill. 568, 


etc., 


[§ 47] 2. As Corporations.° 
sometimes been referred to as corporations or bodies. 
corporate,® school districts or other local school or- 


[§§ 46-47 


districts exist as are created or provided for by stat- 


While they have 


99 NE 659. 


[b] Exercise of powers to pro- 
mote, not defeat, objects.—The pow- 
ers conferred upon school districts 
are powers germane to and appro- 
priate for the promotion of the cause 
of education, and they must be used 
and exercised for the purpose of ac- 
complishing rather than defeating 
that object. Iverson v. Union Free 
High School Dist., 186 Wis. 342, 202 
NW 788. 


: Power of local school organization 
O: 
Acquire, use, and dispose of prop- 
erty see infra §§ 406-497. 
Attack validity of alteration of 
boundaries see infra § 84. 
Construct or provide school buildings 
see infra §§ 464-497. 
Contract in general see infra §§ 504— 
531. 
Control and discipline pupils see in- 
fra §§ 1088-1106. 
Hire, discharge, and remove: 
Agents and employes generally see 
infra §§ 248-257. 
Teachers and superintendents see 
infra §§ 287-361. 
Levy taxes and assessments see in- 
fra §§ 750-777. 
Incur indebtedness and make 
penditures see infra §§ 624-652. 
Issue bonds and warrants see infra 
§§ 671-748. 
Prescribe: 
Health regulations see 
1000-1006. 
School terms, classification of pu- 
pils, and instruction see infra 
§§ 1057-1087. 
Provide school furniture and appara- 
tus\see infra §§ 498-503. 
Regulate admission of pupils see in- 
fra §§ 980-999. 
Sue and be sued see infra §§ 928, 929. 
Powers and functions of district 
school boards and officers in general 
see infra §§ 202-218. 
3. Kramer v. Renville County, 144 
Minn. 195, 175 NW 101. 
4 State v. Sumner County School 
Dist. No. 2, 112 Kan. 66, 209, P 665; 


ex- 


infra §§ 


Patton v. State, 14 Oh. A. 64; Pat- 
ton v. State, 30 O. GC. A. $02: “See 
Davis v. Steuben School Tp., 19 Ind. 


A. 694, 50 NE 1, 4 (where the court 


said, “A civil or school township 
. . . exists only by virtue of stat- 
ute. It is an impersonal something. 


It is without knowledge, 
existence, save in law’’). 


Abolition of school districts see in- 
fra §§ 98-112. 

5. Incorporation of private schools 
see supra § 19. 

6. Ind.—Teeple v. State, 171 Ind. 
268, 86 NE 49. j 

Iowa.—Taylor v. Wayne Dist. Tp., 
25 Iowa 447. 

Ky.—Byrne v. Covington Bd. of 
Eancarions 140 Ky. 531, 131 SW 260. 

La.—Hinton v. Winn Parish School | 
Bd., 155 La. 666, 99 S 523. i 

Mass.—Stoughton Third School 
Dist. v. Atherton, 12 Metc. 105. 

Mont.—State v. McGraw, 74 Mont. 
152, a Besi2 

N. Y.—Gould v. Union Free School 
ake No. 9 Bd. of Education, 34 Hun 


action, or 


Or.—Splonskofsky v. Minto, 62 Or. 
560; 126 RP 15. 


Tex.—Thompson vy. Elno Independ- 


cre School Dist., (Civ, A.) 269 SW 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. ee 
r 


‘“ 


§ 47] 


ganizations,” and local boards of education or of 
school directors or trustees,® are, strictly speaking, 
quasi corporations only,® and not corporations in the 
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statute.t+ 
or capacity they 


full or usual sense,!° unless specifically made so by 


Vt.—North Troy Graded _ School 
Dist. v. Troy, 80 Vt. 16, 66 A 1033. f 

Wash.—Maxon yv. Spokane County 
School Dist. No. 34, 5 Wash. 142, 31 
Patol. oa) 120, 

W. Va.—Krutili v. Butler Dist. Bd. 
of Education, 99 W. Va. 466, 129 SH 


486; Dooley v. Cabin Creek Dist. Bd. 
ER es ies a 80 W. Va. 648, 938 SE 


Ont. et ae v. Union School, 29 U. 
C2 Or iB. 409: 

See Pate v. San Diego County, 
108 Cal. 273, 41 P 305, 306. (where it 
was said: ‘“‘A school district is a cor- 
poration organized for educational 
purposes’); In re Bulmer, 59 Cal. 131 
(to same effect). 


Compare State v. Hemphill, 119 
Kan. 223, 237 P 905 (where the con- 
tention was made that a community 
high school district is not a corporate 
entity, and so is not within a statute 
authorizing the transfer of territory 
to any district’; but the court held 
that, such a district being fully equip- 
ped to subserve all the purposes to 
be accomplished by a transfer of ter- 
ritory under the statute, “refinement 
on the precise nature of the organiza- 
tion need not be indulged’’). 

7 U. S.—Madden v. Lancaster 
County, 65 Fed. 188, 12 CCA 566; Na- 
tional Waterworks Co. Vv: Kansas City 
School-Dist. No. 7, 48 Fed. 523. 


Alaska.—Ketchikan v. Strong, 6 
Alaska 114,115. [cit Cyc]. 
Ark.—Rural Special School Dist. 


No. 50 v. Dardanelle First Nat. Bank, 
173 Ark. 604, 292 SW 1012; A. H. An- 


-drews Co. v. Delight Special School 


Dist., 95 Ark. 26, 128 SW 361; Wald- 
ron First Nat. Bank v. Whisenhunt, 
94 Ark. 583, 127 SW 968; Schmutz v. 
Little Rock Special School Dist., 78 
Ark. 118, 85 SW 438; School Dist. No. 
3 v. Bodenhamer, 43 Ark. 140. 


Cal.—Denman v. Webster, 139 Cal. 
452, 73 P 139; Shakespear v. Smith, 
77 Cal. 638, 20 P 294, 11 AmSR 327. 


Conn.—Hassett v. Carroll, 85 Conn. 
23, 81 A 1013, AnnCas1913A 333; Half- 
way River School-Dist. v. Bradley, 54 
Conn. 74, 5 A 861. 


Dak.—Farmers’, etc., Nat. Bank v. 
School Dist. No. 53, 6 Dak. 255, 42 NW 
767; School Dist. No. 61 v. Alderson, 
6 Dak. 145, 41 NW 466. 


Ill.— Peo. v..School Trustees, 78 Ill. 
136; Bush v. Shipman, 5 Ill. 186; 
Lincke v. Moline Bd. of Education, 
245 Ill. A. 459. 

Iowa.—Courtright v. Consolidated 
Independent School Dist., 203 Iowa 26, 
212 NW 368; Sheridan Dist. Tp. v. 
Frahm, 102 Iowa 5, 70 NW 721; Holli- 
day v. Hilderbrandt, 97 Iowa 177, 66 
NW 89. 

Kan.—State v. Downs, 60 Kan. 788, 
57 P 962; Freeland v. Stillman, 49 
Kan. 197, 30 P 235; Knowles v. Tope- 
ka Bd. of Education, 33 Kan. 692, 7 P 
561; Beach v./ Leahy, 11 Kan. 23. 

Me.—Dresden School Dist. No. 6 v. 
A®tna Ins. Co., 54 Me. 505; Andrews 
v. Estes, 11 Me. 267, 26 AmD 521. 

Mass.—Stoughton Third School 
Dist. v. Atherton, 12 Mete. 105; Rum- 
ford Fourth School Dist. v. Wood, 13 
Mass. 193. ; 

Mich.—Hutchins v. Colfax Top. 
School Dist. No. 1, 128 Mich. 177, 87 
NW 80. 

Minn.—Bang v. St. Louis County 
Independent School Dist., 177 Minn. 
454, 225 NW 449; Mokovich v. Vir- 
ginia Independent School Dist. No. 22, 
177 Minn. 446, 225 NW 292; Sauk 


Centre Bd. of Education v. Moore, 17 
Minn. 412; Connor v. St. Anthony Bd. 
of Education, 10 Minn. 439; Wright 
County School Dist. No. 7 v. Thomp- 
son, 5 Minn. 280. See Goodnow v. 
Ramsey County, 11 Minn. 31 (dictum). 


Miss.—Littlewort v. Davis, 50 Miss. 
403. 

Mo.—State v. Gordon, 231 Mo. 547, 
183 SW 44; Newton County School 
Dist. No. 4 v. Smith, 90 Mo. A. 215. 


N. H.—Foster v. Lane, 30 N. H. 305; 
Harris v. Canaan School Dist. No. 10, 
28 N. HH. 58. 


N. Y.—Robie v. Sedgwick, 35 Barb. 
319 [aff 4 Abb. Dec. 73]; Rapelye v. 
Van Sickler, 1 Edm. Sel. Cas. 175. 

N. C.—Ellis v. Oxford Graded 
School, 156 N. C. 10, 72 SH 2; Perry v. 
Franklin County, 148 ANie (GE, 521, 62 SE 
608; Smith v. Robersonville Graded 
School, 141 N. C. 148, 53 SE 524. 


Oh.—State v. Powers, 38 Oh. St, 54; 
State v. Duerr, 11 Oh. Cir. Ct. 303, 5 
Oh. Cir. Dec. 400. 


Okl.—Kingfisher Bd. of Education 
v. Kingfisher County, 14 Okl. 322, 78 
P 455. 


Or.—Jacobberger Vv. 
County School Dist. No. 1, 
124 2b6. Pabo2s 


Pa.—Lehigh Coal, ete., Co. v. Sum- 
mit Hill School Dist., 289 Pa. 75, 137 
A 140; First School Dist. Bd. of Ed- 
ucation v. Ransley, 209 Pa. 51, 58 A 
122; Pittsburg v. Sterrett Subdist. 
School, 204 Pa. 635, 54 A 463, 61 LRA 
183; Briegel v. Philadelphia, 135 Pa. 
451, 19 A 1038, 20 AmSR 885; Ford v. 
Kendall Borough School Dist., 121 Pa, 
543, -1o,-Al Sif dt ERA 60l: Comet iv. 
Beamish, 81 Pa. 389; Wharton v. Cass 
Tp. School, 42 Pa. 358; Com. y. Wil- 
kins, 75 Pa. “Super. 305; Com. v. 
Schmitz: Par sDist.. 861+ -Com. v.-U: 
S. Fidelity, etc., Co., 18 Pa. Dist. 656; 
Taylor v. Canton Tp. School Dist., 28 
Pa. Co. 273; Com. v. Frank, 4.Pa..Co. 
618. 

R. I.—In re,Cranston, 18 R. I. 417, 
28 A 608; Bull v. Woonsockét School 
Committee, 11 R. I. 244. 


S. D.—Grabe v. Lamro Independent 
Cons. School Dist. No. 20, 53 S. D. 579, 
221 NW 697; Plumbing Supply Co. v. 
Canton Independent School Dist. Bd. 
of Education, 32 S. D. 270, 142 NW 
1131, 32 S. D. 129, 142 NW 260. 


Tenn.—Finney v. Garner, 110 Tenn. 
67, 71 SW 592; Shankland v. Phillips, 
3 Tenn. Ch. 556. 

Tex.—King v. Willacy County 
School, (Civ. A.) 33 SW (2d) 783; 
Royse Independent Sch. Dist. v. Rein- 
hardt, (Civ. A.) 159 SW 1010. 


Vt.—Sherwin v. Bugbee, 16 Vt. 439. 


Wash.—Holmes, etc., Furniture Co. 
v. Hedges, 13 Wash. 696, 43 P 944. 


W. Va.—Eakle v. Henry Independ- 
ent School Dist. Bd. of Education, 97 
W. Va. 434, 125 SE 165. 


Multnomah 
122 Or. 


is. 180 Wis. 
109, 192 NW 392; State v. Cary, 132 
Wis. 501, 112 NW 428; Stroud v. 


Stevens Point, 37 Wis. 367; Janes- 
ville School Dist. No. 3 v. Macloon, 4 
Wis. 79. 

8. Ala.—Kimmons Vv. Jefferson 
County Bd. of Education, 204 Ala. 384, 
85 S 774. 

Tll.— Peo. v. Dupuyt, 71 Ill. 651; 
Clinton County School v. Tatman, 13 
Ill. 27; Lineke v. Moline Bd. of Edu- 
cation, 245 Ill. A. 459. 

Mich.—MacQueen vy. Port Huron, 
194 Mich. 328, 160 NW 627. 


Miss.—Littlewort v. Davis, 50. Miss. 
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In so far as they have corporate nature 


are public rather than private cor- 


porations,!? and by some authorities have been said 


School Lands, 4 


403; Carmichael v. 
Miss. 84. 

N. J.—Landis v. Ashworth, 57 N. J. 
Pre OO, od Amel O duce 


reek Y.—Williams v. Keech, 4 Hill 


Oh.—Cincinnati Bd. of Education v. 
Volk, 72 Oh. St. 469, 74 NE 646. 


Pa.—Com. v. Campbell, 8 Pa. Dist. 
645, 23 Pa. Co. 313. 


W. Va.—Herald v. Board of Educa- 
eee te W. Va. 765, 65 SE 103, 31 LRA 


See Bassett v. Fish, 
(dictum). 

District boards in general see infra 
§§ 164-225. 

9. Quasi corporations in general 
see Corporations § 49. 

10. U. S.—Travelers’ Ins. 
Oswego, 59 Fed. 58, 7 CCA 669. 


_Ark.—Schmutz y. Little Rock Spe- 
er School Dist., 78 Ark. 118, 95 SW 

Ind.—Agar v. Pagin, 39 Ind. A:°567, 
79 NE 379. 


Kan.—Beach v. Leahy, 11 Kan. 23. ' 


Mass.—Rumford Fourth ~ School 
Dist. v. Wood, 13 Mass. 193. 


_ Minn.—Sauk Centre Bd. of Educa- 
tion v. Moore, 17 Minn. 412. 


N. C.—Dixon v. Brewer, 180 N. C. 
403, 104 SE 887. 


Pa.—Com. -v:, Beamish, 81 Ba wo Sos 
Taylor v. Canton Tp. School Dist., 28: 
Pa. Co. 273 
Tal Thus a school officer who mu- 
tilates its books is not liable under a 
statute punishing the officer of a cor- 
porate body for mutilating the books 
eh a Com. v. Beamish, ‘81 Pa. 


75 N. Y. 303 


COMA: 


11. Ind—Teeple v. State, 171 Ind. 
268, 86 NE 49. 

Iowa.—Coon v. Clarke County Dist. 
Ct., 195 Iowa 51, 190 NW 12. 

Kan.—Rush County Rural High 
School Dist. No. 1 v. Davis, 96 Kan. 
647, 152 P 666. 

La.—Madison Parish School Bd. v. 
Coltharp, 127 La. 956, 54 S 299. 
a ae ee v. Hogan, 22 

Mo.—cC. A. Burton Mach. Co. v. 
Ruth, 194 Mo. A. 194, 186 SW 737. 


Mont.—McNair v. Cascade County 
School Dist. No. 1, 288 P 188; Lake, 
etc., Counties School Dist. No. 28 v. 
Larson, 80 Mont. 363, 260 P 1042; 
State v. Urton, 76 Mont. 458, 248 P 
369; Henderson v. School Dist. No. 
44, 75 Mont. 154, 242 P 979; State v. 
McGraw, 74 Mont. 152, 240 P 812. 


N. Y.—Fleischmann v. Graves, 235 
N. Y. 84, 188 NE 745; Bassett v. Fish, 
75 N. Y.:303; Hughes v. Buffalo, 134 
Mise. 598, 286 NYS 255; Reynolds v. 
Foster, 66 Misc. 1338, 123 NYS 273. 

Oh.—State v. Liberty Tp. Treasur- 
er, 22 Oh. St. 144. 

Or.—Vestal v. Pickering, 125 Or. 
553, 267 P 821; Splonskofsky v. Minto, 
62 Or. 560, 126. P 15. 

Tex.—Butman v. 
24 SW (2d) 796. 

12. Cal.—Hughes v. Ewing, 93 Cal. 
414, 28 P 1067. 

Ill. Busb v. Shipman, 5 Ill. 186. 

Ind.—Monticello School Town v. 
Kendall, 72 Ind. 91, 37 AmR 139. 

Ky.—Brown v. Newport Bd. of Edu- 
eau 108 Ky. 788, 57 SW 612, 22 KyL 


Me. 


Jones, (Civ. A.) 
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to be, or have been regarded as, municipal’? or 
quasi-municipal'* corporations, at least for particu- 
‘lar purposes; but by other authorities or for other 
purposes they have been held not to be municipal 
corporations within the ordinary meaning of that 


term.15 


Mich.—MacQueen y. Port Huron, 
194 Mich. 328, 160 NW 627. 

Mo.—Edina v. Edina School Dist., 
305 Mo. 452, 267 SW 112, 36 ALR 1532; 
State v. Stouffer, 197 SW 248. 


Mont.—McNair v. Cascade County 
School Dist. No. 1, 288 P 188; Lake, 
etc., Counties School Dist. No. 28 v. 
Larson, 80 Mont. 363, 260 P 1042; 
State v. Urton, 76 Mont. 458, 248 P 
369. 


Or.—State v. Hulin, 2 Or. 306. 


Tenn.—Kee v. Parks, 153 Tenn. 306, 
283 SW 751. 


W. Va.—Herald vy. Board of Educa- 
tion, 65 W. Va. 765, 65 SH 108, 31 LRA 
NS 588. < 

13. Ariz.—State v. Davey, 27 Ariz. 
254, 232 P 884. 


Ida.—Twin Falls County School 
Dist. No. 8 v. Twin Falls County Mut. 
F. Ins. Co., 30 Ida. 400, 164 P 1174. 


Ill.— Decatur Nat. Bank v. Decatur 
School Dist. Bd. of Education, 205 Ill. 
A. 57; Stroh v. Casner, 201 Ill. A. 281. 


Ind.—Davis v. Steuben School Tp., 
19 Ind. A. 694, 50 NE 1. 

Iowa.—Curry v. Sioux City Dist. 
Tp., 62 Iowa 102, 17 NW 191. 

Kan.—-State v. Wilson, 65 Kan. 237, 
69 72: 

Me.—Andrews v. Hstes, 11 Me. 267, 
26 AmD 621. 

Mass.—Whitney v. Stow, 111 Mass. 
368; Gaskill v. Dudley, 6 Metc. 546, 
39 AmD 750. 

Mich.—Waterman-Waterbury Co. v. 
Cato Tp. School Dist. No. 4, 183 Mich. 
168, 150 NW 104; Whitehead v. De- 
troit Bd. of Education, 139 Mich. 490, 
102 NW 1028; Peo. v. Port Huron Bd. 
of Education, 39 Mich. 635. 


Minn.—Wright County School Dist. 
No. 7 v. Thompson, 5 Minn. 280. 


Miss.—Connell v. Woodard, 6 Miss. 
665, 37 AmD 173. 

N. J.—Trenton Public Instruction 
Comrs. v. Fell, 52 N. J. Eq. 689, 29 A 
816. 

N. Y.—Brownville Union Free 
School Dist. No. 1 v. Glen Park, 109 
App. Div. 414, 96 NYS 428; Union 
Free School Dist. No. 6 Bd. of Educa- 
tion v. Union Free School Dist. No. 7, 
76 App. Div. 355, 78 NYS 522 [aff 179 
N. Y. 556 mem, 71 NE 1128 mem]. 

N. C.—Dixon v. Brewer, 180 N. C. 
403, 104 SE 887; Ellis v. Oxford Grad- 
ed School, 156 N. C. 10, 72 SE 2; Smith 
v. Robersonville Graded School, 141 N. 
C. 148, 53 SH 524. 

Okl.—Major, etc., Counties 
School Dist. No. 132 v. Dabney, 
Okl. 234, 260 P 486. 

Pa.—Com. v. Morrisey, 86 Pa. 416; 
Com. v. Wilkins, 75 Pa. Super. 305; 
Wyalusing Tp. School Dist. v. Bab- 
cock 11, Pa, Dist. & ‘Co. 636; Im re 
School Dist. Indebtedness, 23 Pa. Dist. 
917; Dover School Dist. v. Lauer, 22 
Pa. Dist. 102. 

Tex.—Vance vy. Miller, (Civ. A.) 170 
SW 838. 


Joint 
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Vt.—Tileston v. Newman, 23 Vt. 
421. 
Wash.—Seattle High School Chap- 


ter 200 v. Sharples, 159 Wash. 424, 293 
P 994; Bates v. Pierce County School 
Dist. No. 10, 45 Wash. 498, 88 P 944; 
State v. Grimes, 7 Wash. 270, 34 P 
836; Maxon v. Spokane County School 
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Dist. No. 34, 5 Wash. 142, 31 P 462, 32 
PLL: 

W. Va.—Eakle vy. Henry Independ- 
ent School Dist. Bd. of Education, 97 
W. Va. 434, 125 SH 165. 

14. Cal.—Pasadena School Dist. v. 
Pasadena, 166 Cal. 7, 134 P 985, 47 
LRANS 892, AnnCas1915B 1039; Wood 
v. Calaveras County, 164 Cal. 398, 129 
P 283; Pass School Dist. v. Holly- 
wood City School Dist., 156 Cal. 416, 
105 P 122, 26 LRANS 485, 20 AnnCas 
87; Los Angeles City School Dist. v. 
Longden, 148 Cal. 380, 83 P 246; 
Hughes v. Ewing, 93 Cal. 414, 28 P 
1067. 


Colo.—Adams County School Dist. 
No. 98 v. Pomponi, 79 Colo. 658, 247 P 
1056. 

Tll.—Fiedler v. Eckfeldt, 335 Il. 11, 
166 NE 504; Melin v. Community 
Cons. School Dist. No. 76, 312 Ill. 376, 
144 NE 13; Peo. v. Paris Union School 
Dist. Bd. of Education, 255 Ill. 568, 
99 NE 659. 

Kan.—Rice County School Dist. No. 
37 v. Lyons Bd. of Education, 110 Kan, 
613, 204 P 758. 


Ky.—Newport Bd. of Education v. 
Scott, 189 Ky. 225, 224 SW 680. 


Pa.—Lyon v. Strock, 274 Pa. 541, 


118 A 432; Gerstner v. Ayers, 8 Pa. 
Dist. & Co. 730. 
Wis.—Schaut v. Lena, etc., Joint 


School Dist. No. 6, 191 Wis. 104, 210 
NW 270. See Iverson v. Union Free 
High School Dist., 186 Wis. 342, 202 
NW 788 (where it was said that a 
school district “is very grudgingly 
accorded the rank of a quasimunici- 
pal corporation’’). 


15. U. S.—Madden v. Lancaster 
County, 65 Fed. 188, 12 CCA 566. 


Ida.—Fenton v. Ada County, 
idan 392, 119 P41. 


Il].—lLindstrom v. Chicago, 331 Til. 
144, 162 NE 128; Peo. v. School Trus- 
tees, 78 Ill. 136. 


Iowa.—Sheridan Dist. Tp. v. Frahm, 
102 Iowa 5, 70 NW 721. 


Kan.—Freeland v. Stillman, 49 Kan. 
197, 30 P 235; Knowles v. Topeka Bad. 
of Education, 338 Kan. 692, 7 P 561. 


Ky.—Brown v. Newport Bd. of Edu- 
calons 108 Ky. 783, 57 SW 612, 22 KyL 

Mo.—State v. Gordon, 231 Mo. 547, 
183 SW 44; Heller v. Stremmel, 52 
Mo. 309. 

Pa.—Long v. Cheltenham Tp. School 
Dist., 269 Pa, 472, 112 A 545; Colvin 
v. Beaver, 94 Pa. 388; Wharton v. 
Cass Tp. School; 42 Pa. 358: In re 
School Bonds, 17 Pa. Dist. 744; In re 
Municipal Bonds, 34 Pa. Co. 196. 


S. D.—Grabe v. Lamro Independent 
Cons. School Dist. No. 20, 53 S. D. 
579, 221 NW 697; Gunderson vy. Hl- 
gaaen, 43 S. D. 215,178 NW 984; Nel- 
son v. Lembcke, 43 S. D. 207, 178 NW 
981. 

Tenn.—Kee v. Parks, 153 Tenn. 306, 
283 SW 751. 

Wis.—Iverson v. Union Free High 
School Dist., 186 Wis. 342, 202 NW 
788. 

“Tt is practically conceded that a 
school district is not usually consid- 


20 


ered a ‘municipality.’ ” Long vy. 
Cheltenham Tp. School Dist., 269 Pa. 
472, 475, 112 A 5465. 

16. U. S.—National Waterworks 


As distinct from city, township, or county. 
school district, school board, or other local school or- 
ganization, considered as a corporate entity, is or- 
dinarily entirely separate and distinet from a city or 
town,!® as well as from a township,’” or from a 


[§ 47 
A 


Co. v. Kansas City School-Dist. No. 7, 

48 Fed. 523. 
Alaska.—Ketchikan v. 

Alaska 114, 115 [cit Cyc]. 


Cal.—Esberg v. Badaracco, 202 Cal. 
110, 259 P 730; Wood v. Calaveras 
County, 164 Cal. 398, 129 P 283; Los 
Angeles City School Dist. v. Longden, 
148 Cal. 380, 88 P 246; San Diego v. 
Dauer, 97 Cal. 442, 32 P 561; Malaley 
v. Marysville, 37 Cal. A. 6388, 174 P 
3867. See to same effect Hsberg v. 
Badaraceo, #202) (Cals 110), 259 Pawo 
(holding that although a school dis- 
trict and a city comprise the same ter- 
ritory their powers are derived from 
different sources). 


Ind.—Ager vy. Pagin, 39 Ind. A. 567, 
79 NE 379. 


Kan.—Bunning v. Shawnee County, 
104 Kan. 478, 179 P 335 (per Dawson, 
AES 

Mich.—Bethany, etc., Tps. Frac- 
tional School Dist. No. 1 v. Bethany, 
etc., Joint Tps., 233 Mich. 327, 207 NW 
5; Kubnsyv. Thompson, 168 Mich: 5117; 
134 NW 722; Peo. v. Port Huron Bd. 
of Education, 39 Mich. 635; Board of 
Education v. Detroit, 30 Mich. 505. 


Minn.—Jackson y. Minneapolis Bd. 
Education, 112 Minn. 167, 127 NW 
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Mo.—Buchanan County School Dist. 
No. 7 v. St. Joseph School Dist., 184 
Mo. 140, 82 SW 1082; State v. Hender- 
son, 145 Mo. 329, 46 SW 1076. 


N. J.—Industrial School Dist. v. 
Whitehead, 13 N. J. Eq. 290. 


N. M.—Albuquerque Water Supply 
Co. v. Albuquerque, 9 N. M. 441, 54 P 
969. 


N. Y.—Schenectady Bd. of Educa- 
tion v. Dibble, 136 Mise. 171, 240 NYS 
422; Hughes v. Buffalo, 134 Misc. 
598, 236 NYS 255. 


Oh.—State v. Toledo, 26 Oh. Cir. Ct. 
628 (per Parker, J.). 


Okl.—State v. Lawton, 101 Okl. 176, 
224 P 347. 


Ree wk v. Schmitz, 18 Pa. Dist. 


Tex.—Fort Worth y. Zane-Cetti, 
(Commn. A.) 278 SW 183 [aff (Civ. A.) 
269 SW 130]. See Rockdale v. Cure- 
ton, 111 Tex. 136, 229 SW 852 (apply- 
ing the rule). 


Wis.—State v. Gora, 195 Wis. 515, 
218 NW 837. Compare State vy. Wol- 
from, 25 Wis. 468 (holding that where 
a village incorporated by the legisla- 
ture includes only a part of the ter- 
ritory of a school-district, in the ab- 
sence of a declared intention to the 
contrary, the organization of the dis- 
trict is not destroyed, but it becomes 
a joint district, the school taxes to be 
collected by the authorities of each 
portion for common use). 


See Moss v. Mayfield, 186 Ky. 330, 
216 SW 842 (holding that where the 
territory of a city is organized into 
two separate free graded public school 
districts, one for white and one for 
colored children, there are three sep- 
arate and distinet municipalities, the 
white graded school district, the col- 
ored graded school district, and the 
city). 

; tam teas school districts see infra 

17. Ill.—Peo. vy. 
365, 118 NE 55. 


Stewart, 281 Ill. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 47-48] 


county'® which ineludes or is included in its ter- 
ritory, whether or not the two are coterminous,?® 


and even though they have some 


mon or an officer of the one is ex officio an officer 
of the other;*° but under some statutes the contrary 


is true.21 


[§ 48] C. Creation and Alteration—1. Power To 


Create or Alter—a. In General. 


Ind.—Follett v. Sheldon, 195 Ind. 
510, 144 NE 867; Teeple v. State, 171 
Ind. 268, 86 NE 49; Hornby v. State, 


A 


69 Ind. 102; McLaughlin v. Shelby 
Tp o2cinds 1145" Meizer v. Yohn; 37 
Ind. 415. 


Mich.—Ruppert v. Marion Tp. 
School Dist., 252 Mich. 482, 233 NW 
387; Bethany, ete, Tps. Fractional 
School Dist. No. 1 v. Bethany, etc., 
Joint Tps., 233 Mich. 327, 207 NW 5; 
Peo. v. Munising Tp., 213 Mich. 629, 
182 NW 118. 


N. H.—Toussaint v. Fogarty, 80 N. 
H. 286, 116 A 636. 


Pa.—Com. v. Frank, 4 Pa. Co. 618. 


Vt.—Farmer v. Haley, 100 Vt. 75, 
135 A 12; North Troy Graded School 
Dist. v. Troy, 80 Vt: 16, 66 A 1033. 


18. Jarvis v. Hammons, 32 Ariz. 
12/4, 256 P 362, 32 Ariz. 318, 257 P9855 
Esberg v. Badaracco, 202 Cal. 110, 259 
P 730; Wood v. Calaveras County, 164 
Cal. 398, 129 P 283; Cline v. Martin, 
94 Oh. St. 420, 115 NE 37; Bates v. 
Pierce County School Dist. No. 10, 45 
Wash, 498, 88 P 944. 


19. Territorial extent and bounda- 
ries of school district see infra §§ 
51-61. 

20. Atty.-Gen. v. Thompson, 168 
Mich. 511, 134 NW 722; Fort Worth 
v. Zane-Cetti, (Tex. Commn. A.) 278 
SW 183 [aff (Civ. A.) 269 SW 130]. 


21. Hassett v. Carroll, 85 Conn. 23, 
81 A 1013, AnnCas1913A 333. See 
Adams County School Dist. No. 98 v. 
Pomponi, 79 Colo. 658, 247 P 1056 
(where it was said that a school dis- 
trict is a Subordinate division of the 
county government which has control 
of the public schools and school prop- 
erty). 


Municipal department of education 
see Municipal Corporations §§ 1568— 
1585. 

22. Peo. v. Farran, 311 Ill. 87, 142 
NE 468; Peo. v. Young, 309 Ill. 27, 139 


NE 894; Peo. v. Exton, 298 Ill. 119, 
ISIN 25) Peo. v., Chicazo, -ete., A. 
Coe 2S6NTls34.) 12t" Ne 73st [foll 


Peo. v. Cleveland, ete., R. Co., 286 Ill. 
414, 121 NE 737; Peo. v. Wabash R. 
Co., 286 Ill. 399, 121 NE 737]; State v. 
Haney, 190 Wis. 285, 209 NW 591. 
Compare State v. Auer, 179 Wis. 284, 
221 NW 860, 223 NW 123 [overr State 
v. Haney, 190 Wis. 285, 209 NW 591] 
(holding that a constitutional pro- 
vision that “the legislature shall pro- 
vide by law for the establishment of 
district schools, which shall be as 
nearly uniform as practicable,” does 
not restrict the formation of school 
districts, but only requires uniform- 
ity in the schools that are maintained 
in districts after they are created). 


Constitutionality of legislative con- 
trol or alteration of municipal corpo- 
rations in general see Constitutional 
Law §§ 540, 625, 879. 

23. Delegation of power see infra 
§§ 49, 50. 

24. Ark.—Chicago Title, etc., Co. 
v. Hagler Special School Dist., 178 
Ark. 443, 12 SW (2d) 881; Ward v. 
Pelton, 176 Ark. 1062, 5 SW (2d) 315; 
Le Maire v. Henderson, 174 Ark. 936, 
298 SW 327; School Dist. No. 25 v. 
Pyott Special School Dist., 172 Ark. 
602, 289 SW 778; Corpier v. Thom- 
son, 155 Ark. 509, 244 SW 738; Mitch- 
ell v. School Dist. No. 15, 153 Ark. 
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officers in com- 
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has full and exclusive power, subject to express con- 
stitutional limitations,?? and except as it may have 
delegated such power to a subordinate officer or 
agency,”® to ereate, organize, establish, or lay off 
school districts or other local school organizations, 


or to divide, unite, enlarge, change the boundaries 


state legislature 


50, 250), SiWee Sales 
14 v. Henderson, 146 Ark. 3838, 226 
SW 517; Krause v. Thompson, 138 
Ark. 571, 211 SW 325; Jones v. Floyd, 
129 Ark. 185, 195 SW 360; Greene 
County Special School Dist. No. 33 
v. Howard, 124 Ark. 475, 187 SW 444; 
Cotter Special School Dist. No. 60 v. 
Baxter County School Dist. No. 53, 
111 Ark. 79, 162 SW 58; Greene Coun- 
ty Common School Dist. No. 13 v. 
Oak Grove Special School Dist., 102 
Ark. 411,. 144° SW. 224; Norton” v. 
Lakeside Special School Dist., 97 Ark. 
71, 133 SW 184. 

Cal.—Worthington School Dist. v. 
Eureka School Dist., 173 Cal. 154, 159 
P 437; Pass School Dist. v. Holly- 
wood City School Dist., 156 Cal. 416, 
105 P 122, 26 LRANS 485, 20 Ann 
Cas 87. 


Ill.—Peo, v. Graham, 


School Dist. No. 


301 Ill. 446, 


iA INE 57s Beo, v. Henry, . 301 I: 
5 sie ON, GSOrn 60. Wa x LOMe aS 
Til. 119, 131 NHB 275; Fisher v. Fay, 
288 Ill. 11, 122 NE 811; Peo. v. Cleve- 
land, ete. R.. Co., 2286 Ti.) 47455121 
NE 737; Peo. v. Wabash R. Co., 286 
D399; 1215 Ni Wis, Reo. va Chi- 
CHO, LEUC eb. COs 2 OO, hha OS ae ean 
NE 731; Peo. v. Madison, 280 Ill. 


96, 117 NE 493; Peo. v. Paris Union 
School Dist. Bd. of Education, 255 Ill. 
568, 99 NE 659: Greenleaf v. Town- 
ship No. 41, 22 Ill. 236; Schofield 
v.. Watkins, 22) Ill. \66.. “See Peo: -v. 
McKinney, 318 Ill. 385, 149 NE 310 
(recognizing the rule). 

Iowa.—Rural Independent School 
Dist. No. 3 v..McCracken, 233 NW 
147; Wise v. Palmer, 165 Iowa 731, 
147 NW 167; Fairview Independent 
School Dist. v. Burlington Independ- 
ent School Dist., 139 Iowa 249, 117 
NW 668; Rural Independent School 
Dist. No. 10 v. New Independent 
School Dist., 120 Iowa 119, 94 NW 
284; Fairview Independent Dist. v. 
Durland, 45 Iowa 53. 

Kan.—State v. French, 111 Kan. 
820, 208 P 664; Rice County School 
Dist. No. 37 v. Lyons Bd. of Edu- 
cation, 110 Kan. 613, 204 P 758. 

Mich.—Atty.-Gen. v. Lowrey, 131 
Mich. 639, 92 NW 289; Keweenaw 
Assoc. v. Hancock Tp. School-Dist. 
No. 1,98 Mich. 437, 57 NW 404; Per- 
rizo v. Kesler, 93 Mich. 280, 53 NW 
391; Oshtemo Tp. School Dist. v. 
Dean; 17 .Mich. 223: 


Minn.—Kramer v. Renville County, 
144 Minn, 195, 175 NW 101; Irons 
v. Independent School Dist. No. 2, 
119 Minn. 119, 137 NW 3038; Connor 
v. St. Anthony Bd. of Education, 10 
Minn. 439. 

Mo.—State v. Brooks, 249 SW 73; 
State v. Stouffer, 197 SW 248. See 
State v. Morgan, 268 Mo. 265, 187 
SW 54 (recognizing the rule). 


Mont.—State v. Meyers, 65 Mont. 
124, 210 P 1064. 


N. Y.—Brown v. Bunselmeyer, 101 
Mise. 625, 167 NYS 993. 


N. C.—McLeod v. Carthage, 148 N. 
C. 77, 61 SE 605; Smith v. Roberson- 
ville Graded School, 141 N. C. 148, 
53 SHE 524. 


Okl1.—St. Louis-San Francisco R. 
Covs App, 136: Okl., 265,277. P)932); 
Garfield County School Dist. No. 17 
v. Zediker, 4 Okl. 599, 47 P 482. 


Or.—State v. Hall, 73 Or. 2381, 144 


P 475; Clackamas County School 
Dist. No. 48 v. Clackamas County 


of, or otherwise alter existing districts and organiza- 
tions, or to provide for such creation or alteration,”* 


School Dist. No. 115, 60 Or. 38, 118 
pal G08 


Pa.—Colvin v. Beaver, 94 Pa. 388; 
Wolf’s App., 58 Pa. 471; Claysville 
Borough School Dist. v. Worrell, 37 
Pa. Super. 10. 


Ss. D.—Smithwick School Dist. No. 
6 v. Lincoln School Dist. No. 26, 37 
S. D. 38, 156 NW 587; Stephens v. 
Jones, 24 S. D. 97, 123 NW 705. 


Tex.—Tod v. Houston, (Commn. 
A’) 276 SW. 419 [aff (Civ. AD 25S, 
SW _ 839]; Hill v. Smithville Inde- 
pendent School Dist., (Commn. A.) 
251 SW 209; Shipley v. Floydada In- 
dependent School Dist., (Commn. A.) 
2005 SW eho Late 1(Cive AL)= css cis 


1026]; Dallas v. Love, (Civ. A.) 23 
SW (2d) 431; Terrell v. Clifton In- 
denendent School Dist., (Civ. A.) 5 


SW (2d) 808; Tisdale v. Eldorado In- 
devendent School Dist., (Civ. A.) 287 
SW 147, 148 [quot Cyc]; Geffert v. 
Yorktown Independent School Dist., 


(Civ. A.) 285 SW 345; Molyneaux 
is Amarillo Independent School Dist., 
(Civ.] AD 27 TSW “Ss a Dawisn eve 


Parks, (Civ. A.) 157 SW 449; Haele 
Lake v. Lakeside Rice Mill Co., (Civ. 
A.) 144 SW 712; Eagle Lake v. Lake- 
side Sugar Refining Co., (Civ. A.) 144 
SW 709; State v. Norwood, 24 Tex. 
Civ. A. 24, 57 SW 875. See Brown 
v. Truscott Independent School Dist., 
(Civ, A.) 20 SW (2d) 214: Hova v. 
Woden Independent School 
(Civ. A.) 292 SW 942 
applying the rule). 


Wach.—In re Chelan Electric Co., 
beg eae 412, 278 P 171; 65° ALR 


W. Va.—Kuhn v. Wellsburge Bad. of 
Education, 4 W. Va. 499. . he 


See Gauthier v. Avoyelles Parish 
School Bd., 165 La. 256, 115 S 479 
(both cases recognizing the rule); 
Barre v. Barre School Dist. No. 13. 67 
Vt. 108, 30 A 807 (holding in effect 
that a change of territorial limits 
amounts simply to a change of trus- 
tees of the school property and funds). 


{a] Hardship or injustice to per- 
sons or communities does not render 
void a statute creating or abating a 
school district, or preclude the exer- 
cise of the legislative power. Corpier 
v. Thomson, 155 Ark. 509, 244 SW 738. 


{b] Withdrawal of power from 
one agency and grant to another.— 
(1) The legislature has authority to 
withdraw from a subordinate agency, 
upon which it has theretofore been 
conferred, the power to create or al- 
ter school districts, and confer such 
power upon another agency. Mitchell 
v. School Dist. No. 15, 153 Ark. 50, 239 
SW 371. (2) Where such power had 
been granted to the county court, the 
right of the legislature to withdraw 
it and confer it upon another agency 
is not restricted or taken away by a 
provision of the state constitution 
that county courts shall have exclu- 
Sive original jurisdiction over internal 
improvements and local concerns of 
their respective counties, since the 
power to create and alter school dis- 
tricts is purely statutory and not 
within the constitutional provision. 
Mitchell v. School Dist. No. 15, supra. 


[c] Legislature not hampered by 
constitutional provision for free 
school system.—(1) A constitutional 
provision pledging the state to main- 
tain a general, suitable and efficient 
system of free schools, if it applies at 


Dist., 
(both cases 
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and, unless otherwise expressly provided by the con- 
stitution, may exercise or provide for the exercise 
of such power without the request or assent, or even 
against the protest, of the affected district or of the 
inhabitants of the affected territory,?> and without 
making provision for apportioning the indebtedness 
or liabilities of existing districts?® or adjusting the 
A statute providing 
that property not included in any school district shall 
either be attached to an existing district or organ- 
ized into a new district is not self-executing.?§ 


Unless prohibited by the 


equities between districts.?7 


Creation by special act. 


all to the arrangement and dismem- 
berment or creation of school dis- 
tricts, does not hamper the legislature 
in its control over such matters. 
Krause v. ‘Thompson, 138 Ark. 571, 211 
SW 925. See to same effect Peo. v. 
Rinner, 52 Cal. A. 747, 199 PB 1066; 
(2) A statute authorizing the detach- 
ment of territory from an existing 
district does not conflict with or vio- 
late such constitutional provision, 
where the statute contemplates that 
a proper school will be maintained in 
such territory after its detachment. 
Peo. v. Luckenbill, 314 Ill. 64, 145 NE 
294. (3) A statute authorizing the 
consolidation of school districts is not 
unconstitutional, under such provi- 
sion, for the reason that by consolida- 
tion younger pupils will have diffi- 
eulty in reaching the schools, or be 
unable to attend, in bad, weather, 
where the statute empowers the board 
of education to furnish suitable 
means for the transportation of pu- 
pils. Mosiman v. Weber, 107 Nebr. 
U3, User ei LOO. 


Abolishment or dissolution of dis- 
tricts see infra §§ 98-112. 


25. Ark.—School Dist. No. 25 v. 
Pyott Special School Dist., 172 Ark. 
602, 289 SW 778; Greene County Com- 
mon School Dist. No. 13 v. Oak Grove 
Special School Dist., 102 Ark. 411, 144 
SW 224; Norton v. Lakeside Special 
School Dist., 97 Ark. 71, 133 SW 184. 


Cal.—Broyles v. Mahon, 72 Cal. A. 
484, 237 P 763; Antelope Valley Union 
High School Dist. v. McClellan, 55 
Cal. A. 244, 203 P 147. See Peo. v. 
San Bernardino High School Dist., 62 
Gal. “A. 67; 216° P 959 (applying the 
rule). 

Colo.—Gorrell v. Bevans, 66 Colo. 
67, 179 P 337. 


Ill.—Peo. v. Camargo Community 
Cons. School Dist. No. 158, 313 Tl. 
321, 145 NE 154; Peo. v. Edvander, 


304 Ill. 400, 1386 NE 693; Peo. v. Young, 
301 Ill. 67, 133 NE 693; Peo. v. Henry, 
301 Ill. 51, 188 NE 636; Peo. v. Opie, 
301 Ill. 11, 183 NE 689; Fisher v. Fay, 
288 Ill. 11, 122 NE 811; Peo. v. Madi- 
son, 280 Ill. 96, 117 NE 498. See Peo. 
v. Stitt, 280 Ill. 553, 117 NE 784 (dic- 
tum). 

Kan.—School Dist. No. 57 v. Em- 
poria Bd. of Education, 16 Kan. 536. 


.Ky.—Elliott v. Garner, 140 Ky. 157, 
130 SW 997. 


Me.—Call v. Chadbourne, 46 Me. 206. 


Mass.—Blackstone v. Taft, 4 Gray 
250. 


Mich.—Atty.-Gen. v. Lowrey, 
Mich. 689, 92 NW 289. ° 

Miss.—King v. Pontotoc County, 
133 Miss. 494, 97 S 811. 

N. D.—School Dist. No. 94 v. King, 
20 N. D. 614, 127 NW 515. 


Oh.—State v. Schneider, 103 Oh. St. 
492, 134 NE 443. 


Okl.—Garfield County School Dist. 
No. 17 v. Zediker, 4 Okl. 599, 47 P 482. 


S) C=—Walpole v. Wall, 153 S. C. 
106, 149 SE 760. 


S. D.—Gunderson v. Elgaaen, 43 S. 
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D.-. 215, 178 NW 984; Nelson v. 

Lembcke, 43 S. D. 207, 178 NW 981; 

Steplien v. Jones, 24 S. D. 97, 123 NW 
De 


Tex.—State v. Brownson, 94 Tex. 
436, 61 SW 114; Lee v. Leonard Inde- 
pendent School Dist., (Civ. A.) 24 SW 
(2d) 449; Tisdale v. Eldorado Inde- 
pendent School Dist., (Civ. A.) 287 
SW 147, 148 [quot Cyc]; Henderson 
v. Miller, (Civ. A.) 286 SW 501; Mc- 
Phail v. Van Zandt County Tax Col- 
lector, (Civ. A.) 280 SW 260; Simp- 
son v. Pontotoc Common County Line 
School Dist. No. 31, (Civ. A.) 275 SW 


449; State v. Norwood, 24 Tex. Civ. 
A. 24,57 SW 875. See Houston v. Lit- 
tle, (Civ. A.) 244 SW 247 (holding 


that an act of the legislature annex- 
ing to a city school district territory 
outside of the city limits is not in- 
valid as imposing new duties on the 
city officers without compensation, 
with respect to the territory outside 
the city limits, nor as contrary to a 
constitutional amendment granting 
“home rule’”’ to such city). 


_ W. Va.—Kuhn v. Wellsburg Bd. of 
Education, 4 W. Va. 499. 


Can.—Wilson v. Elgin County, 24 
rat S. €. 706 [dism app 21 Ont. A. 


See Lair v. Grant, 137 Misc. 470, 244 
NYS 427 (recognizing the rule). 


[a] Alteration without notice or 
consent as impairment of contracts or 
vested rights of district—(1) <A 
school district has no vested right in 
the territory includéd within its 
boundaries, as against provisions 
made by the legislature for the sever- 
ance or detachment of territory there- 
from. Rural Independent School Dist. 
No. 3 v. McCracken, (Iowa) 233 NW 
147; Rural Independent School Dist. 
No. 10 v. New Independent School 
Dist., 120 Iowa 119, 94 NW 284. (2) 
So a statute providing for the trans- 
fer of-territory from one school dis- 
trict to another, without notice to or 
the consent of either, does not take 
property from one and give it to an- 
other or impair the obligation of a 
contract, inasmuch as a district does 
not own or have any vested rights to 
or in its territory. Atty.-Gen. v. Low- 
rey, 199 U.\\S: 2338, 26 SCt 27,.50 LL. 
ed. 167; Gorrell v. Bevans, 66 Colo. 67, 
179 P 337; Peo. v. Camargo Commun- 
ity Cons. School Dist. No. 158, 313 Tl. 
321, 145 NE 154; Wallace v. Milford 
Independent School Dist., 150 Iowa 
711, 1830 NW 804; School Dist. No. 57 
v. Emporia Bd. of Education, 16 Kan. 
536; Kramer v. Renville County, 144 
Minn. 195, 175 NW 101; School Dist. 
No. 94 v. King, 20 N. D. 614, 127 NW 
515; El Dorado Independent School 
Dist. “vi. "Tisdale, (Tex. <Commin. vA.) 
3 SW (2d) 420 [aff (Civ. A.) 287 SW 
147]; State v. Auer, 179 Wis. 284, 221 
NW 860, 223 NW 1238. 


{b] Provision for annexation of 
territory as subjecting it to taxation 
without representation.—A _ statute 
providing for or authorizing the an- 
nexation of territory to a school dis- 
trict, or its inclusion therein, without 
the consent of the inhabitants, is not 
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constitution from so doing, the legislature may exer- 
cise its power to create and alter school districts by 
special acts;® and under a constitutional provision 
authorizing the legislature to form school districts 
by general or special law, the enactment of a gen- 
eral statute applicable to the whole state does not 
preclude the legislature from creating a district by 
a special statute.*° : 

Description of district or territory affected. <A 
misdescription of a parcel of land, in a statute creat- 
ing or altering a district, will not render the creation 
or alteration void where it can clearly be under- 


unconstitutional as subjecting such 
territory or inhabitants to taxation 
without representation. Peo. v. San 
Bernardino High School Dist., 62 Cal. 
A. 67, 216 P 959; Thie v. Consolidated 
Independent School Dist., 197 Iowa 
344, 197 NW 75. 


26. Womble Special School Dist. v. 
Ellington, 112 Ark. 607, 164 SW 1130; 
Special School Dist. No. 2 v. Texar- 
kana Special School Dist., 111 Ark. 
379, 163 SW 1164; Burriss v. Brock, 
95:S..C..104,°79 SH 193; “McPhail ty 
Van Zandt County Tax Collector, 
(Tex. Civ. A.) 280 SW 260. But see 
Chicago Title, ete., Co. v. Hagler Spe- 
cial School Dist., 178 Ark. 443, 12 SW 
(2d) 881 (holding that a statute de- 
taching material portions of its ter- 
ritory from a school district, by which 
outstanding bonds had _ theretofore 
been issued, and thereby defeating or 
impairing the rights of the holders 
of bonds in the collection thereof, 
was invalid under the provision of 
the state and federal constitutions 
prohibiting the impairment of the 
obligations of a contract); Burns 
v. Dilley County Line Independent 
School Dist., (Tex. Commn. A.) 295 
Swe (109105 Drevasi@iv. A.) 290 Siw 
279] (holding that a statute_trans- 
ferring the property of a _ school 
district to a new district without pro- 
viding legal means for the payment 
of the old district’s debts is unconsti- 
tutional, as impairing the obligation 
of contracts). Compare Afflerbach v. 
Yorktown Independent School Dist., 
(Tex. Civ. A.) 1 SW (2d) 410 (holding 
a Statute providing for the absorption 
of one district by another valid where 
it required the latter, as a condition 
precedent to becoming invested with 
its property, to provide according to 
law for the assumption of the indebt- 
edness of the absorbed district). 


_ Adjustment and apportionment of 
indebtedness and liabilities of dis- 
tricts affected by alteration of bounda- 
ries or existence of new district see 
infra §§ 113-128. 


27. Corpier v. Thomason, 155 Ark. 
509, 244 SW 788. 


28. Sioux City Bridge Co. v. Mil- 
ler, 12 F. (2d) 41 [certiorari den 273 
U. S. 723 mem, 47 SCt 112 mem, 71 L. 
ed. 859 mem]. 


29. Burton v. Lindsay, 184 Mich. 
250, 151 NW 48; Howe v. Landis Tp. 
Ba, of Education, 72 N. J. L. 158, 60. 
A 518; Hill v. Smithville Independent 
School Dist., (Tex. Commn. A.) 251 
SW 209; Jenkins v. Autry, (Tex. Civ. 
A.) 256 SW 672; Herold v. McQueen, 
71 W. Va. 43, 75 SE 318. Compare 
Barber v. Alexander, 120 Ga. 30, 47 
SE 580 (holding that, under a consti- 
tutional provision that the common 
school system shall be as nearly uni- 
form as practicable, the legislature 
is without authority to create by spe- 
cial act a particular district, differ- 
ing in organization and control from 
the districts established under gen- 
eral statutes). 


30. Cain v. Lumsden, 


(Tex. 
A.) 204 SW 115. 


Civ. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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stood what territory is intended to be included or | 
transferred,* and a special act creating a school dis- 
trict to include all the territory of an existing town 
or city,®? or ereating a new district to include all 
the territory of an existing district,*? is not made a 
nullity by an error in describing the boundaries of 
such city or existing district; but where the terms 
of an act are so uncertain that the boundaries of the 
district or the territory included therein cannot be 
definitely ascertained, it is inoperative and void.*4 
A statute referring to an existing district by name 
or number is sufficiently certain,?® but a statute 
creating a village into a school district is inoperative 
where such village has no known or fixed bound- 
Where a designated township is by special 
statute set off from an existing school district and 
constituted a new district, an adjoining unorganized 


aries.®° 


SCHOOLS AND SCHOOL DISTRICTS 


trict.?7 


county theretofore attached to such township for 


31. Baird v. Shea, 88 Mich. 385, 50 
NW 318. 


32. Peo. v. Hatch, 60 Mich. ‘229, 26 
NW 860. 


33. Hoya v. Woden Independent 
School Dist., (Tex. Civ. A.) 292 SW 


942; Frass v. Darrouzett Independent 
School 2Dist.. (Crex. Civ. AD! 277 SW: 
751; State v. Village Mills Independ- 


ent School Dist., 
SW 329. 


34. Com. v. Gardner, 23 Pa. 417. 


35. Reno County School Dist. No. 
76 v. Ryker, 64 Kan. 612, 68 P 34. 


36. Williams vy. Crook, 17 Pa. 199. 


37. Johnston v. Cathro, 51 Mich. 
80, 16 NW 241. 


Chexa Civ. A>), 256 


38. See supra § 48. 
39. Ark.—Le Maire v. Henderson, 
174 Ark. 936, 298 SW 327; School 


Dist. No. 25 v. Pyott Special School 
Dist., 172 Ark. 602, 289 SW 778; 
School Dist. No. 14 v. Henderson, 146 
Ark. 338, 226 SW 517; Jones v. Floyd, 
129 Ark. 185, 195 SW 360. 


Cal.—Worthington School Dist. v. 
Eureka School Dist., 173 Cal. 154, 159 
P 437. 

Ill. Peo. v. Graham, 301 Ill. 446, 
134 NE 57. But see Peo. v. Rathje, 
333 Ill. 304, 164 NE 696; Georgetown 
High School Dist. No. 218 Bd. of Edu- 
eation v. Love, 333 Ill. 303, 164 NE 
699 (both holding that a statute au- 
thorizing an ex officio board, to in- 
elude the county judge and county 
clerk, to create and alter school dis- 
tricts is an unconstitutional delega- 
tion of legislative power, since the 
judge and clerk belong to the judicial 
department of the state and cannot 
exercise the legislative function of 
creating or altering districts); Pll- 
rod v. St. Joseph Community High 
School Dist. No. 305, 315 Ill. 270, 146 
NE 193; North v. Community High 
School Dist. No. 203, 313 Ill. 422, 145 
NE 150 (last two cases to same effect 
as to a,statute conferring such power 
upon the circuit court, or the judge 
of such court in vacation). 

Kan.—State v. Lamont, 
134, 181 P 617. 

Ky.—Slaughterville Graded School 
Dist. v. Brooks, 163 Ky. 200, 173 SW 
305. 

Minn.—State v. Mower County, 150 
Minn. 163, 184 NW 791. 

Nebr.—Malin v. Housel, 
784, 181 NW 934. 

Okl.—Garfield County School Dist. 
No. 17 v. Zediker, 4 Okl. 599, 47 P 
482. 

S. C.—Waterloo School Dist. No. 14 
vy. Cross Hill School Dist. No. 6, 106 
S. C. 292, 91 SE 257. 

Tex.—Rosebud Independent School 
Dist. v. Richardson, (Civ. A.) 2 SW 
(2d) 613; Angelina County School Bd. 


105 Kan. 


105 Nebr. 


v. Homer Common School Dist., (Civ. 
A.) 291 SW 268; Stinson v. Graham, 
(Civ. A.) 286 SW 264; Houston v. Tod, 
(Civ. A.) 258 SW 839 [aff (Commn. 
A.) 276 SW 419]. See Lampasas Coun- 
ty Common School Dist. No. 16, v. 
Keeling, 113 Tex. 523, 261 SW 364 (ap- 
parently applying the rule). But see 
Willis v. Owen, 43 Tex. 41 (holding 
that power conferred by the constitu- 
tion upon the ‘legislature to create 
school districts may be exercised only 
by it and cannot be delegated). 


Wash.—In re Chelan Electric Co., 
eo 412, 278 P 171, 65 ALR 


To same effect Landis v. Ashworth, 
Bilge lista OOO roa, And Ode tce 


See Bobbitt v. Blake, 25 Ida. 53, 136 
P 211 (holding that a board clearly 
has such power when expressly given 
by statute); Cline v. Martin, 5 Oh. A. 
90, 24 Oh. Cir. Ct. N. S. 81 (holding 
that an act including provisions for 
the creation and alteration of school 
districts by the county board of edu- 
cation is within power conferred up- 
on the legislature by the state consti- 
tution to make provision for the or- 
ganization, administration and con- 
trol of the public school system). 


And see cases infra notes 41-51. 


40. Mooney v. Tulare County, 2 
Cal.” Av iGo, °8o “ks LOo- 


fa] Thus, under a constitutional 
provision prohibiting taxation with- 
out representation, the legislature has 
no power to confer upon a county 
board of supervisors authority to at- 
tach to or include in a city high school 
district territory lying entirely out- 
side the boundaries of the municipal- 
ity, or to subject such territory to the 
burden of taxation which might be 
imposed by the municipality of which 
it is not a part. Mooney v. Tulare 
Countya ciara A. Ob. ao'avis 0 ON 

41. Cal.—Dodge v. Mitchell, 94 Cal. 
A TT Oot 2h Papin 

Tll.—Peo. v. Stewart, 281 Ill. 
118 NE 55. 

Iowa.—Munn v. Soap Creek School 
Tp., 110 Iowa 652, 82 NW 323; Eason 
v. Douglass, 55 Iowa 390, 7 NW 6438. 


Kan.—State v. Miley, 120 Kan. 321, 
243 P 262. 


365, 


Ky.—Mouser v. Spaulding, 96 SW 
882, 29 KyL 1071. 
Miss.—Williams v. Lee, 132 Miss. 


739, 96 S 401, 132 Miss. 499, 97 S 14. 


N. C.—Jones v. Robeson County Bd. 
of Education, 187 N. C. 557, 122 SH 
290; Davenport v. McDowell County 
Bd. of Education,: 183 N. C. 570, 112 
SE 246; Caldwell v. Robeson County, 
90 N.C. 453. 

N. D.—Sorenson vy. Tobiason, 48 N. 
D. 924, 188 NW 41; State v. Ferguson, 
23 N. D. 153, 184 NW 872. 


[56°Cave) yo99 


judicial purposes is included within the new dis- 


[§ 49] b. Delegation of Power—(1) In General. 
The power of the legislature to create, organize, or 
alter school districts and other local school organiza- 
tions?® may be by it delegated, or authority to exer- 
cise such power granted, to such officers, boards, or 
other subordinate agencies as the legislature may 
designate or establish.®® 
that the legislature may not authorize the exercise 
of any power or the doing of any acts which exceed 
or transgress constitutional limitations,*° 
dinate agency so designated or established has such 
powers, and such-only, with respect to the creation, 
establishment and alteration of school districts and 
organizations as may be conferred upon it by stat- 
ute,*? which powers may be exercised only in suck 


Subject always to the rule 


a subor- 


Oh.—Fisher v. Whittus, 6 Oh. A. 
415. See Canton Union School v. 
Meyer, 9 Oh. St. 580 (holding power 
granted to annex territory for school 
purposes to town districts applicable 
whether such town ‘district is organ- 
ized under one or the other of two 
separate statutory schemes for the 
organization of such districts). 


Or.—Evans v. Hurlburt, 117 Or. 274, 
243" P 5538: 


Tex.—Limestone County School Bad. 
v. Wilson, (Civ. A.) 5 SW (2d) 805. 


Ont.-—In re Churchill, 11 Ont. L. 
284; In re Chesterville Public School 
Bas 29° Ont..321- 


To same effect State v. Deneen, 201 
Wis. 646, 231 NW 174. y 


And see cases infra this note. 


[a]. Power to create as authoriz- 
ing alteration or annexation.—(1) A 
general grant to a subordinate agen- 
ey of power to create school districts 
is ordinarily to be construed as re- 
ferring only to territory not already 
organized into a district, and does 
not authorize such agency to alter 
or reorganize existing districts 
(Fulks v. Wright, 72 Oh. St. 547, 75 
NE 55), (2) nor to withdraw ter- 
ritory from an existing district in 
order to create a new district (Multer 
v. Keppel, 76 Cal. A. 517, 245 P 218; 
Carrollton v. North Carrollton, 109 
Miss. 344, 68 S 483, 109 Miss. 494, 
69 S 179), (3) nor to annex unor- 
ganized territory to an existing dis- 
trict (Menagh v. Elvira School Dist. 
Nos 2454505 SanbDin sit, 2210 SNiWwessioe 
(4) And a statute providing for the 
creation of new districts does not 
authorize the annexation of territory 
to an existing district under the guise 
of creating a new district of the 
whole. Loucks v. Phelps, 48 N. D. 
1059, 189 NW 107. (5) But where 
a contrary intention appears in the 
statute, the fact that the newly or- 
ganized district encroaches upon dis- 
tricts already existing is immaterial, 
so long as the requirements of the 


statute are complied with. State v. 
Buchanan; asue Lex. Give e Aco oO mace 
SW 723. (6) And where a special 


act provides for the creation of new 
districts in a particular county, it 
must be deemed to authorize the dis- 
memberment of districts theretofore 
ereated and existing in such coun- 
ty. Greene ,County Special School 
Dist. No. 383 v. Howard, 124 Ark. 
475, 187 SW 444. 

[b] Power to alter as authoriz- 
ing creation of new district.—(1) A 
statute conferring power to change 
the boundaries of existing school dis- 
tricts does not authorize the crea- 
tion of new districts. by changing 
the boundaries of existing districts 
and detaching territory therefrom. 
Hodges v. Talbert, 135 Ga. 253, 69 
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SHWAlOste Vtateseve sOlsonwe o0m Sal: 
573, 139 NW 3836 [dist School Dist. 
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291, 68 NW 746]. (2) A statute pro- 
viding for the detachment of terri- 
tory from an independent school dis- 
trict and its intclusion in an adja- 
cent district does not authorize the 
detachment of territory for the pur- 
pose of forming a new district there- 
from. State v. Schmockel, 45 S. D. 
596, 189 NW 678. (3) A statute pro- 
viding for changing the boundary 
lines of two or more school districts 


does not authorize the division of 
a district and the creation of new 
districts in its. place. State v. 


Sweaney, 270 Mo. 685, 195 SW~-714. 
(4) A statute granting power to sub- 
divide counties into school districts 
and to change districts after their 
establishment authorizes the subdivi- 
sion of a district and the establish- 
ment of two or more districts in its 
place. Porter v. State, 78 Tex. 591, 
14 SW 794. (5) A statute conter- 
ring power to divide or consolidate 
school districts gives power to cre- 
ate a new district by the division 
of an existing one (Bourland vv. 
Snyder, 224 Ill. 478, 79 NE 568. To 
same effect Tyson v. Carroll Coun- 
ty Bd. of Education, 150 Ga. 247, 103 
‘SE 158), (6) or by joining parts of 
two or more districts (Stephens v. 
Habersham County School Dist. No. 
Seed Daa Gale cio, amills ers Hho OF) roma.) 
- A statute authorizing the board of 
education to change the boundary 
lines of any district leaves it to the 
board to determine whether it will 
make such change by consolidation 
or otherwise. Manley v. Moon, 177 
Ark. 260, 6 SW (2d) 281. 

{c] Power to alter as authorizing 
consolidation.—(1) It has been held 
that a statute giving power to al- 
ter the boundaries of school districts 
authorizes the uniting of two exist- 
ing districts into one. Converse v. 
Porter, 45 N. H. 385. (2) But there 
is also authority to the contrary. 


Woolsey v. Nelson, 43 OkKl. 97, 141 
N46. 
[ad] Power to alter as authorizing 


annexation of territory.—(1) A grant 
of power to alter and regulate school 
districts authorizes the annexation to 
an existing district of disconnected 
territory. Scoville v. Mattoon, 55 
@Gonn, 144,10) A 511, (2), But a stat- 
ute providing for changing the 
boundary lines of districts does not 
authorize the annexation to one dis- 
trict of the entire territory of an- 
other district. State v. Ingram, (Mo. 
A.) 2 SW (2a) 113. 

[e] Power to dissolve as atithor- 
izing creation of new district.—A 
grant of power to dissolve or abol- 
ish a school district does not imply 
power to create a new district from 
the territory thereof. Curtis iy. 
Haynes Special School Dist. No. H, 
128 Ark, 129, 193 SW 523. 


[f] Grant of specific authority as 
restricting general power.—(1) Stat- 
utes authorizing or providing for the 
withdrawal of territory from a 
school district, the consolidation of 
two or more districts, and the like, 
at the will or by the act of the 
residents of the affected territory, do 
not restrict power given in general 
terms to a designated board or agen- 
cy to alter such districts without the 
assent of such residents. Bull v. 
Woonsocket School Committee, 11 R. 
I. 244; In re Wilson, 24 Can. S. C, 
706 [dism app 21 Ont, A. 585]. (2) 
A statute authorizing a city of the 
first class, which by other provisions 
is made a separate school district, 
to attach adjacent territory lying 
outside of the city, for school pur- 
poses, is to be construed as a lim- 
itation on general power given to 
the county superintendent to alter 
school districts where the interests 
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of the inhabitants require it, and 
when a city has attached adjacent 
territory the county superintendent 
is without power to detach it and 
attach it to another district. Pond 
Creek Bd. of Education v. Boyer, 5 
Okl. 225, 47 P 1090. 


[g] Powers under particular stat- 
utes.—(1) Under a statute providing 
that where a portion of the inhab- 
itants of a school district cannot en- 
joy school advantages in their town- 
ship with reasonable facility such 
part of the township may be attached 
to an adjoining township, and a stat- 
ute providing that independent school 
districts shall be governed by the 
laws enacted for the regulation of 
township districts so far as appli- 
cable, a portion of an independent 
district may be attached to anoth- 
er district in the same township 
where the inhabitants of such por- 
tion cannot enjoy school advantages 
therein. Newlon v. Montrose Inde- 
pendent Dist., 109 Iowa 169, 80 NW 
316. (2) No part of the territory 
of a joint subdistrict may be included 
in a special school district, author- 
ized to be created by general pro- 
visions of the statute, where the dis- 
solution or alteration of such a joint 
subdistrict is prohibited except by 
the coneurrent action of the boards 
of education of the several townships 
having territory inciuded_ therein. 
Wayne Tp. Bd. of Education v. Clark, 
CLOn MM GirwiCts 599 \r3s On.) Cia ee: 
604. (3) Under a statute providing 
for the formation of a new district 
to be composed of two or more en- 
tire districts, or parts of two or more 
districts, a new district may be cre- 
ated by taking the whole territory 
of one existing district and a part 
of the territory of another. State v. 
Hil), 7152 3Mo-. 23.45 SW 1062; 
Meyers v. School Dist., 96 Mo. A. 
48, 75 SW 1120. (4) Under a stat- 
ute authorizing the alteration of 
school districts by the county super- 
intendent, and a further provision 
that in all matters relating to con- 
solidated districts, not specifically 
provided for, the law relating to 
school districts shall be in force so 
far as applicable, the county super- 
intendent has authority to alter con- 
solidated districts. State v. Balzer, 
43 Okl. 200, 141 P 777; Evinger v. 
Duke, “482 OK]; 79,1300 PRP: 14%;0 Gar- 
field County v. Worrell, 33 Okl. 390, 
126 P 785. (5) A.statute authoriz- 
ing the alteration of the boundaries 
between special or village districts 
and adjoining subdistricts does not 
authorize a change in the boundary 
between two special districts. Bd. 
of Education v. Bowen, 8 Oh. Dec. 
(Reprint) 548, 1 CincLBul 312. (6) 
Under a statute authorizing changes 
to be made in school districts where 


the interests of the inhabitants re- 
quire it, by making such districts 
conform to existing topographical 


and physical conditions, the exist- 
ence of topographical or physical 
conditions necessitating a change of 
districts is not jurisdictional or a 
condition prerequisite to the making 
of an alteration, which may be made 
where it is otherwise required by 
the interests of the inhabitants. 
Garfield County School Dist. No. 17 
v. Zediker, 4 Okl. 599, 47 P 482. (7) 
But under a statute authorizing the 
creation of independent school dis- 
tricts only where localities cannot be 
properly provided for under the or- 
ganization of township districts on 
account of natural or other adequate 
obstacles, an independent district 
cannot be created merely because it 
is deemed expedient, but only where 
some physical obstacle exists making 
it actually necessary (In re Hatfield 
Tp. School Dist., 2 Walk. (Pa.) 169; 


In re Kingston Tp. Independent 
School Dist., 23 Pa. Dist. 1003; In 
re Warminster May. Independent 


missioners’ 


raul e sixey 
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School Dist., 1 Pa. Dist. 610; In re 
Foxburg Independent School Dist., 25 
Pa. Co. 226; In re Greenwood Tp. 
Independent School Dist., 19 Pa. Co. 
452; In re South Abington Tp. In- 
dependent Dist.; 11 Pa. Co. 602; In 
re Mount Pleasant Tp. Independent 
School Dist., 10 Pa. Co. 588), (8) nor 
can such a district be created mere- 
ly to enable the inhabitants there- 
of to maintain better schools, to the 
prejudice of the rights and interests 
of the remaining portion of the town- 
ship district (In re Lehman, 4 Pa. 
Co. 37): (9) And, similarly, under 
a statute providing that where, by 
reason cf streams or other. natural 
obstacles, any portion of the inhab- 
itants of a school district cannot 
with reasonable facility enjoy the 
advantages of any school in their 
township, such part of the township 
may be attached to an adjoining 
township, it is only when such ob- 
stacles actually exist that such al- 
teration may be made. Newton 
School Tp. v. Newton Independent 
School Dist., 110 Iowa 30, 81 NW 


184; Union Independent Dist. v. Ce- 
lar Rapids Independent Dist., 62 
fowa 616, 17 NW 895. (10) A stat- 


ute conferring power upon the coun- 
ty commissioners’ courts to divide 
their respective counties into school 
districts does not authorize the com- 
court of a county to 
which another and unorganized coun- 
ty has been attached for judicial pur- 
poses to establish a school district 
in the latter county. Rhomberg v. 
Mclaren, (2> Tex) (Cive Al v391™ liesis 
571, (11) Under a city charter pro- 
viding that the city should consti- 
tute an independent school district, 
subject to the general school laws, 
and a statute providing that school 
districts in cities should be subject 
to the general laws, the city coun- 
cil had power to annex territory to 
the district under a general statute 
providing for the annexation of ter- 
ritory to school districts. Houston 
v. Little, (Tex. Civ. A.) 244 SW 247. 
(12) A statute providing for the au- 
nexation or attachment of “any” 
school district to a city school dis- 
trict, and prescribing ‘that the pro- 
cedure shall be that provided in a 
designated section which relates only 
to country school districts, does not 
authorize the annexation or attach- 
ment of one city school district to 
another. State v. Marshall, 48 Mo. 
A. 560. (13) Under a statute author- 
izing the township board of educa- 
tion to set off territory from any 
district in the township and annex 
school purposes to any city, 
town ot village organized: for school 
purposes, and a further statute au- 
thorizing a town which has been duly 
organized as a special school district 
to attach or annex additional terri- 
tory thereto for school purposes, the 
power of the town to attach addi- 
tional territory is not restricted to 
the annexation of territory previous- 
ly set aside by the township board 
of education, nor dependent upon the 
action of such township board State 
v. Miller, 65 Mo. 50. (14) A _ stat- 
ute authorizing a change of the 
boundary between an _ independent 
district “formed out of a civil town- 
ship” and the township district com- 
prising the rest of the township, ap- 
plies to an independent district oc- 
cupying the same territory as an in- 
corporated town, and permits a 
change of the boundary between it 
and the township district. Lynn- 
ville Independent Dist. v. Lynn Grove 
Dist. Tp., 82 Iowa 169, 47 NW 1030. 
(15) Under a statute providing that 
when a school district is organized 
out of territory of two counties un- 
der a statutory provision therefor, 
it shall be regarded and treated in 
all respects as a district of the coun- 
ty by whose commissioners’ court it 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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is established, and a statute confer- 
ring upon the commissioners’ courts 
power to alter school districts with- 
in their respective counties, such a 
district organized out of territory of 
two counties may be altered only by 
the commissioners’ court by which 
it was established, and the commis- 
sioners’ court of the other county in 
Which a part of the district lies has 
no authority to make any change 
therein. Lytle School Dist. v. Haas, 
24 Tex. Civ. A. 433, 59 SW 830. (16) 
Under statutes establishing a system 
of country school districts or sub- 
districts, and a separate system of 
village school districts, provisions 
for the alteration of country school 
districts do not authorize such a dis- 
trict to attach to itself part of a 
village school district. St. Francois 
County School Dist. No. 61 v. Mc- 
Farland, 154 Mo. A. 411, 134 SW 673 
[op adopted 160 Mo. A. 627, 140 SW 
1197]. (17) Under a statute prohib- 
iting the creation or alteration of dis- 
tricts except in accordance with a 
county wide plan of organization, as 
prescribed by other provisions of the 
statute, where such county wide plan 
of organization has been adopted the 
establishment of new districts or the 
alteration of old ones in accordance 
therewith is authorized and proper. 
Blue v. Vass Graded School Dist. Bd. 
Ol Mrs Lees.) (18.0; ON. wCrn 431, 1122. SH 
19. (18) But an order detaching ter- 
ritory from a district not in accord- 
ance with any plan of county wide 
organization is unauthorized and in- 
valid. Howard v. Catawba County 
Bd. of Education, 189 N. C. 675, 127 
SE 704. (19) Under a statutory pro- 
vision authorizing the change of 
boundaries between common school 
districts, and a further provision that 
all the provisions relative to chang- 
ing the boundaries of common school 
districts shall apply to consolidated 
school districts, the boundary be- 
tween a common school district and 
a consolidated district may _ be 
ehanged. State v. Thurman, (Mo.) 
274 SW 800. (20) A statute pro- 
viding that, where territory has been 
attached to an adjoining independent 
school district, it may be restored 
to the territory to which it geograph- 
ically belongs by the concurrence of 
the respective boards of directors of 
the districts affected, refers only to 
territory which has been attached to 
an independent district after the or- 
ganization of the latter, and does not 
apply to or authorize the restoration 
of territory which was detached from 
a district to form the independent 
district and was part of the latter 
as originally created. Zaiser v. Con- 
solidated Independent School Dist., 
193 Lowa 974, 186 NW 66; Williams 
v. Core, 124 Iowa 213, 99 NW. 732. 
(21) A statute permitting the organ- 
ization of school districts ‘from por- 
tions of school districts already or- 
ganized” authorizes the creation of 
a new district from one or more ex- 
isting districts. Tallmadge Me 
Walker, 34 N. D. 590,159 NW_ 71. 
(22) Under general statutes author- 
izing the formation of new districts 
out of unorganized territory, or its 
attachment to existing districts, and 
a statute dividing a county which 
provides that school districts divided 
by the county lines shall be unor- 
ganized territory, the territory of dis- 
tricts so divided may be erected in- 
to a new district or attached to ex- 
isting districts the same as any oth- 
er unorganized territory. Lincoln 
County School Dist. No. 12 v. School 
Dist. Nos 33,25) 1da.7554;, 239"°P 136. 
(23) General authority given by stat- 
ute to detach territory from one dis- 
trict in order to create a new district 
therefrom is not affected by the fact 
that the district from which terri- 
‘tory is so sought to be taken was 
formed by the union or consolida- 
tion of two districts, in the absence 
of. any contrary provision of the stat- 
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ute. State v. Waters, 112 Kan. 60, 
209 P 974. (24) Authority conferred 
by a statute providing that a dis- 
trict superintendent shall have ju- 
risdiction over all territory within a 
Supervisory district except districts 
having a population of five thousand 
or moré which employ their own su- 
perintendents of schools, and empow- 
ering the district superintendent to 
change the boundaries of any dis- 
trict within his jurisdiction, is not 
affected by a subsequent statute au- 
thorizing certain districts to appoint 
their own superintendents if they 
have a population of four thousand 
five hundred or more, and so the dis- 
trict superintendent may change the 
boundaries of a district having a pop- 
ulation of more than four thousand 
five hundred but less than five thou- 
sand although it has its own super- 
intendent. Mason v. Cooley, 121 
Mise. 390, 201 NYS 145, °(25) And 
the fact that a district which had 
less then five thousand people at the 
time the statute was enacted subse- 
quently attains a population in ex- 
cess of that figure does not with- 
draw it from the supervisory district 
or affect the power of the district 
superintendent to alter its bound- 
aries. Peo. v. Graves, 219 App. Div. 
563, 220 NYS 414. (26) A statute 
giving townships power to centralize 
the schools therein does not super- 
Sede general power conferred upon 
the county board of education to 
transfer territory from one district 
to another, in the absence of any 
eontrary provision in the statute. 
Butler Tp. Bd. of Education v. Camp- 
bell, 110 Oh. . St: 48,.°143°.NE 273: 
(27) Under a statute authorizing the 
county courts to dissolve a_ school 
district and attach its territory to 
an adjoining district, and a further 
statute authorizing the attachment of 
contiguous territory to special school 
districts, the county court may dis- 
solve a common school district and 
attach its territory to an adjoining 
special school district. McElroy v. 
Stephens, 121 Ark. 591, 181 SW 887. 
(28) A statute providing for the an- 
nexation of contiguous territory to 
single school districts authorizes the 
annexation thereto of a contiguous 
common school district. Bird v. Mc- 
Crory Special School Dist., 175 Ark. 
724, 300 SW 370. (29) Under a stat- 
ute taking the management of the 
schools out of the hands of the coun- 
ty commissioners and vesting it in 
a board of trustees, and providing 
that all the powers’ theretofore 
vested in the county commissioners 
should thereafter be possessed by the 
trustees, the board of trustees be- 
came vested with the powers of the 
commissioners’ court to create and 
alter school districts. Hill County 
Scnool v. Melton, (Tex. Civ. A.) 199 
Sw 1142. (80) Under a statute au- 


thorizing a district including, or in- 
cluded in, a village to enlarge its 
boundaries so as to include lands 


“within and outside of” the village, 
it is not necessary that both lands 
within and lands without the village 
shall be added, but lands outside a 
village may be added to a district 
within the village, provided they are 
contiguous to it as required by oth- 
er provisions of the statute. Mar- 
shall County School Dist. No. 36 v. 
Marshall County School Dist. No. 81, 
130 Minn. "25, 153 INW 2538) (G3) A 
school district may be dissolved and 
united to another separated from it 
by water of a harbor from one-half 
mile to a mile in width, under a 
statute authorizing the district su- 
perintendent to dissolve a district 
and unite its territory to an ‘‘adjoin- 
ing’’ school district, the land under 
the harbor water being deemed a 
part of the school districts, for the 
purposes of the jurisdiction of the 
listrict superintendent in the con- 
solidation of districts under such 
statute. Bullock v. Cooley, 225 N. 
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Y. 5666, 122 NE) 630., (¢32) "Under. 2 
statute providing that no change of 
the boundaries of a district shall be 
made so as to leave the old district 
without at least one schoolhouse 
used for school purposes, no school 
district can be created out of the 
territory of an existing district so 
as to leave the latter without a 
schoolhouse. Zimmer’s Pet., 179 
Minn. 30, 228 NW 168. (33) ‘Under 
a statute empowering the commis- 
sioners’ courts to create and alter 
common school districts, and a stat- 
ute authorizing the county trustees 
to exercise the power theretofore 
vested in the commissioners’ courts 
with respect to subdividing the coun- 
ty into school districts and making 
changes in district lines, the author- 
ity of the trustees to alter bound- 
aries of school districts is confined 
to common school districts as dis- 
tinguished from independent school 
districts. Baker v. State, (Tex. Civ. 
A.) 26 SW (2d) 324. (34) According- 
ly, where an election is ordered on 
the question of creating an independ- 
ent district, the power of the trus- 
tees to redistrict the territory af- 
fected is thereby suspended (Baker 
v. State, supra), (35) and upon the 
formation and organization of an in- 
dependent district the school trus- 
tees are deprived of all power over 
the territory included therein (Baker 
v. State, supra). (36) A statute pro- 
viding for the alteration of the 
boundaries of a district does not au- 
thorize one district to take over the 
entire territory of another under the 
guise of altering the boundaries of 
the former. State v’ Lathrop School 
Dist., 314 Mo. 315, 284 SW 135; State 
v. Ingram, (Mo. A.) 2 SW (2d) 113. 
(37) A general statute authorizing 
territory adjacent to a district to be 
added thereto applies to a district 
situate partly in each of two coun- 
ties as well as to districts situate 
wholly within one county, in the ab- 
sence of anything to show a contrary 
intention on the part of the legisla- 
ture. James v. Wilkinson County, 
150 Miss. 489, 117 S 111. (88) Un- 
der a general statute authorizing 
county school trustees to change 
boundaries of school districts, their 
authority is not confined to common 
school districts but extends also to 
independent districts. Rosebud In- 
dependent School Dist. v. Richardson, 
(Tex. Civ. 2A0) 2S Wii C2d) S35 389) 
Under a statute conferring authority 
to change the boundaries of a school 
district when the public good de- 
mands such change, a change may 
be made only when it is demanded! 
by the public good. Rosebud Inde- 
pendent School Dist. v. Richardson, 
supra. (40) A statute providing that 
adjacent parts of two or more coun- 
ties may by “the county school 
board” be embraced in a line school 
district if “the superintendent” con- 
sents thereto manifestly contains a 
clerical error in that the words 
“board” and “superintendent” are 
singular where they should be plural; 
and so the county superintendent or 
county school board of one county 
cannot add territory within the coun- 
ty to a line district lying partly in 
three counties without the action of 
the officials of the other counties. 


Williams v. ‘Lee, 132 Miss. 499, 97 
S 14, 132° Miss. °739,696. (SS) 4012 "Lo: 
same effect Yeager v. Merritt, 153 


Miss. 64, 120 S 832. (41) Under a 
statute granting to a board power 
“to organize a new school district 
from portions of school districts al- 
ready organized,’ such board may 
organize a new district from part of 
only one existing district, and may 
organize two or more districts from 
parts of one or more existing dis- 
tricts. Tallmadge v. Walker, 34 N., 
Ds) 590) 3159" NW Gl. C42) PASS scart= 
ute providing that upon petition to 
the board of the “school township” 
in which the portion of a city, town: 
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mode and manner,*? for such purposes,** and subject 
to such conditions and restrictions,4* as are there- 
by prescribed, and which may be enlarged, dimin- 
ished, or taken away at the will of the legislature.*® 
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No other person, board, or officer than one so desig- 


er village having the largest num- 
ber of voters is situate, such board 
shall establish the boundaries of a 
proposed independent school district 
including therein all of the city, town 
or village, etc., should be read as 
if it provided for a petition to the 
board of a “school corporation,” and 
so is applicable to a case where the 
town includes territory which is part 
of an existing independent district. 
Wallace v. Milford Independent 
School Dist., 150 Iowa 711, 130 NW 
804; Rural Independent School No. 
10 v. New Independent School Dist., 
120 Iowa 119, 94 NW 284. (48) A 
‘statute conferring upon the county 
superintendent power to change the 
boundaries of community  consoli- 
dated districts is broad enough to 
include districts organized before as 
well as after the passage of the stat- 
ute. Peo. v. ULukenbill, 314 Ill. 64, 
145 NE 294. (44) A statute author- 
izing the county superintendent to 
transfer territory from a rural high 
school district to any school district 
in which a high school is maintained 
gives power only to transfer such 
territory to another district under the 
control of the county superintendent, 
and does not authorize a transfer to 
a city school district which is not 
within the county superintendent’s 
jurisdiction. Bunning v. Shawnee 
County, 104 Kan. 478, 179 P 335. (45) 
A statute providing for the consolida- 
tion of school districts authorizes an 
ordinance’ establishing a _ district 
which includes an existing district 
and other districts or parts there- 
of. Woodward v. Bienville Parish 
School Bd., 169 La. 831, 126 S 207. 


Power to create or alter as author- 
izing dissolution of existing district 
see infra § 99. : 


42. Swain v. Rogers, 178 Iowa 830, 
160 NW 231; Carrollton v. North Car- 
rollton, 109 Miss. 344, 68 S 483 [sug- 
gestion of error den 109 Miss. 494, 
69 S 179]; Holt v. Medonte Tp., 22 
Ont. 302; Roman Catholic Separate 
School v. Arthur Tp., 21 Ont. 60. See 
Trotter v. Paunley, 39 Iowa 203 (ap- 
‘plying the rule). 

Proceedings for creation or altera- 
tion see infra §§ 65-78. 


43. State v. Wilson, 149 Ind. 253, 
48 NE 10380; Mathews v. Cuyahoga 
County Bd. of Education, 30 O. C. A. 
305; Smith v. Crawford, 22 OhNPNS 
209. 


fa] Exercise for unauthorized or 
improper purpose.—(1) A _ redistrict- 
ing of territory by a _ subordinate 
agency to avoid the effect of statutes 
restricting the power to change the 
‘sites of school buildings is invalid 
and ineffective. State v. Wilson, 149 
Ind. 253, 48 NE 1030. (2) Location 
‘and change of school building sites 
see infra §§ 415-454. 

44, Jll.—Potter v. School Trustees, 
10 Ill. A. 343. 

Iowa.—Munn v. Soap Creek School 
Tp., 110 Iowa 652, 82 NW 323. 
Kan.—Stewart v. Adams, 

560, 32 P 122. 

Ky.—Anderson v. Green, 55 SW 420, 
21 KyL 1439; Bailey v. Figely, 106 
Ky i25, 52 SW (800, 51 SW 424, 21 
KyL 341. 

Mich.—Coulter v. School Inspec- 
tors, 59 Mich. 391, 26 NW 649. See 
Smelser v. Big Prairie Tp. School In- 
spectors, 125 Mich. 666, 85 NW 94 
(recognizing the rule). 

Miss.—Lee v. Bassett, 


50 Kan. 


153 Miss. 


854, 121 S 842. 


Nebr.—Cowles v. School-Dist. 
6, 23 Nebr. 655, 37 NW 493. 


N. Y.—Langto v. Raymond, 90 App. 
Div. 614, 86 NYS 182. See Peo. v. 
Cooley, 75 Misc. 188, 182 NYS 625 
(where it was said in effect that the 
burdens and restrictions upon the ex- 
ercise of the power to establish a dis- 
trict, as well as the benefits must be 
accepted). 


N. C.—Caldwell v. Robeson County, 
90 N. C. 453. 


Tex.—Whitmire v. State, (Civ. A.) 
47 SW 293. 


And see cases infra this note. 


[a] Prohibition of change reduc- 
ing taxable value while bonds are 
outstanding.—(1) Under a_ statute 
forbidding a change in the bounda- 
ries of a school district which re- 
duces the taxable value of the terri- 
tory therein, after the district has 
issued bonds and while they are out- 
standing, no such change can be made 
either directly or indirectly (Harbin 
Independent School Dist. v. Denman, 
(Tex. Commn.-A.) 222 SW 538 [rev 
(Civ. A.) 200 SW 176]; Jackson Coun- 
ty School vy. Edna Independent School 
Dist., (Tex. Civ. A.) 9 SW (2d) 506), 
(2) and an attempt so to do is void 
(Houston v. Little, (Tex. Civ. A.) 244 
SW 247. See Chastain v. Hoskins, 
(Tex. Civ. A.) 168 SW 421 [recogniz- 
ing the rule]). (3) But under a stat- 
ute authorizing the inclusion in an 
independent district of contiguous 
territory, the fact that an election to 
vote upon the issuance of bonds has 
been called, but not yet held, in a 
common school district does not pre- 
vent the annexation to an adjoining 
independent district of territory of 
the common school district contigu- 
ous” therewith. Lampasas County 
Common School Dist. No. 16 v. Keel- 
ing, 1138 Tex. 528, 261 SW 364. (4) 
And the fact that a maintenance tax 
has been voted in a common school 
district does not affect the power of 
the county school trustees to reduce 
the district’s.area. Oliver v. Smith, 
(Tex. Civ. A.) 187 SW 528. 


Restrictions on successive altera- 
tions see infra § 64. 


45. School Dist. No. 14 v. Hender- 
son, 146 Ark. 338, 226 SW 517; Peo. 
v. Cooley, 75 Misc. 188, 182 NYS 625; 
Henderson v. Miller, (Tex. Civ. A.) 
286 SW 501. 


46. U.S.—Sioux City Bridge Co. v. 
Miller, 12 F. (2d) 41 [certiorari den 
273 U. S. 723 mem, 47 SCt 112 mem, 71 
L. ed. 859 mem]. 


Ark.—School Dist. No. 25 v. Pyott 
Special School Dist., 172 Ark. 602, 289 
SW 778. 


Iowa.—Christensen Vv. Emmet 
County, 201 Iowa 794, 208 NW 291. 


Ky.—Penny v. McRoberts, 163 Ky. 
3138, 173 Sw 86. 


Miss.—Carrollton v. North Carroll- 
ton, 109 Miss. 344, 68 S 483 [sugges- 
tion of error den 109 Miss. 494, 69 S 
179]. 


No. 


Nebr.—Hendreschke v. Harvard 
High School Dist., 35 Nebr. 400, 53 
NW 204. 

Tenn.—Rodemer v. Mitchell, ‘90 


Tenn. 65, 15 SW 1067; State v. Wat- 
son, (Ch. A.) 39 SW 536. 


And see cases infra note 47. 


47. Colo.—Peo. v. Vanhorn, 
Colo, A. 215, 77 P 978. 


Ill.—Peo. v. Non-High School Dist. 
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nated or authorized by statute has power to create 
or alter any school district,#® and an attempt by any 
person or ageney so to do without statutory author- 
ity is void and of no effect,47 even though it is recog- 


No. 400, 330 Ill. 522, 162 NE 150; 
Schaefer v. Peo., 20 Ill. A. 605. 

Iowa.—Hufford v. Herrold, _ 189 
Iowa 853, 179 NW 53; Center Dist. 
Tp. v. Lansing Independent Dist., 82 
Iowa 10, 47 NW 1088; Mt. Vernon 
Independent Dist. v. Harris Grove In- 
dependent Dist., 65 Iowa 590, 22 NW 
689; Union Independent Dist. v. Ce- 
dar Rapids Independent Dist., 62 lowa 
616, 17 NW 895; Eason v. Douglass, 
55 Iowa 390, 7 NW 643. 

Kan.—Stewart v. Adams, 
560, 32eR £22: 

Ky.—Palmer v. Elizaville Graded 
Common School Dist., 235 Ky. 75, 29 
SW (2d) 648; Howard v. Forester, 109 
Ky. 336, 59 SW 10, 22 KyL 843; Bai- 
ley v. Figely, 106 Ky. 725, 51 SW 424, 
21 KyL 341. 

La.—Hinton vy. Winn Parish School 
Bd., 155 La. 666, 99 S 523. 


Me.—Tucker v. Wentworth, 35 Me. 
393. 

Mass.—Adams v. Crooks, 7 Gray 
411; Fry v. Athol School Dist. No. 1, 
4 Cush. 250. 

Mo.—State v. Fry, 186 Mo. 198, 85 
SW 328; McManning v. Farrar, 46 
Mo. 376. 


Mont.—State v. Urton, 76 Mont. 458, 
248 P 369. 


N. J.—State v. Browning, 28 N. J. 
L. 556; State v. Reeves, 28 N. J. L. 
520. 

N. Y.—Langto v. Raymond, 90 App. 
Div. 614, 86 NYS 182. 


Oh.—Anders v. Spargur, 19 Oh. St. 
577. 


Tenn.—Rodemer v. Mitchell, 90 
Tenn. 65, 15 SW 1067; State v. Wat-~ 
son, (Ch. A.) 39 SW 536. 

Tex.—Drake v. Yawn, (Civ. A.) 248 
SW 726; Davis v. Parks, (Civ. A.) 157 
SW 449; Tomlinson v. Hunnicutt, 
(Civ. A.) 147 SW 612; Boesch v. By- 
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rom, 37 Tex, -Civ. JAS 35,83 SW. 1s. 
Whitmire v. State, (Civ. A.) 47 SW 
293. 


Ont.—Holt v. Meldonte Tp., 22 Ont. 
302; Roman Catholic Separate School 


v. Arthur ¢p., 21 Ont. 60; In re Mc- 
Intyre, 27 U. C..Cy PP. 58; MeFee vs 
Dundar, 10 U. C. C. P. 94; Re Cham- 


berlain, 45 U. C. Q. B. 26; In re Hart, 
16°Uy GLO B382:; hin re ey, Alsaviaes 
Q. B. 433. 


See State v. Wilson, 149 Ind. 253, 48 
NE 10380 (applying the rule). 


{a] Rule applied.—Under a statute 
prohibiting the creation of a school 
district embracing the whole or any 
part of the territory of another dis- 
trict, the attempted creation of a new 
district which encroaches upon or 
overlaps existing districts is null and 
void. Hinton v. Winn Parish School 
Bd., '155 La. 666, 99 S 523. 


[b] Board created by unconstitu- 
tional statute.—Where a board was 
created and assumed to act under a 
statute which was unconstitutional, 
an attempt by such board to detach 
territory from a school district is 
void. Peo. v. Non-High School Dist. 
No, 400, Bd. of Education, 330 Ill. 52z, 
162 NE 150. 


[c] Proceedings under statute not 
yet in effect.—Proceedings for alter- 
ing a school district, pursuant to the 
provisions of an act authorizing such 
alteration, but taken before such act 
has gone into effect, are void. State 
v. Bloom Tp. Rural School Dist. Bd. 
of Education, 104 Oh. St. 75, 135 NE 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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nized or acted upon as valid by school officials,*® ex- 
cept as it may thereafter be adopted and effectuated 
by the act of the agency rightfully possessing the 
power of creation or alteration, and exercising it in 
the statutory mode;*® but the proper exercise by a 
subordinate ageney of power delegated to it is the 
same in effect as if such power were directly exer- 
eised by the legislature.°® It has been held that such 
grants of power should be liberally construed to 
effect the legislative intention.®! 


Discretionary power. An officer or board vested 
with diseretion in the creation or alteration of school 
districts or other local school organizations must 
exercise its powers in a reasonable manner, and not 
maliciously, arbitrarily, or wantonly,®? nor so as to 
discriminate unduly against any persons,°® and may 
regard only the public interest, and not the private 
interest of any individual or group of persons.** 
Thus, while the fact that an existing school building 
is, by reason of its location and the physical and 
topographical conditions, inconvenient or difficult of 
access by the children of particular territory has 
been held sufficient to justify the creation of such 
territory into a new and separate district,>*> the de- 
tachment of territory from existing school districts 
and the creation of a new district therefrom, al- 
though made with the consent and in accordance with 
the wishes of the inhabitants of the territory so de- 
tached, is nevertheless unjust and unreasonable if 
it infringes upon the rights, interests and conven- 
lence of the other inhabitants of the districts af- 
fected.®°* No abuse of discretion in refusing to di- 
vide a district is shown by the fact that the establish- 
ment of a new school in the part sought to be set off 
from the remainder of the district would enhance 


455; Boesch v. Byrom, 37 Tex. Civ. A. 52; 
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values or enlarge the trade of a town situate there- 
in,>? nor by the fact that one portion of the district 
pays most of the taxes and the other portion has 
most of the educable children.®® On the other hand, 
the fact that the value of particular property will 
be diminished by a proposed change will not prevent 
such change from being made if it is for the best 
interests of the schools.°® A district cannot be 
changed so as to deprive any educable child of 
school facilities within reasonably convenient 
reach ;°° and territory cannot be detached from one 
district and added to another if the result is to leave 
insufficient territory in the former to maintain a 
school, unless such remaining territory is added to 
another district.*4 In the case of a detachment of 
territory from a district or its transference to an- 
other district, however, the residents of the remain- 
der of the district cannot be heard to urge, in oppo- 
sition to the change, that it will result in incon- 
venience to the children residing in the part so de- 
tached or transferred;°? and persons who do not 
show that they or their children have been incom- 
moded by the manner in which a district has been 
created or altered cannot attack the creation or 
alteration on the ground that the district does not 
properly accommodate school children.** A district 
must, however, be divided or reduced in size, under 
discretionary power so to do, when the public good 
demands it.°4 Under a statute authorizing inde- 
pendent school districts to attach or annex thereto. 
adjacent territory, if the board of education deem 
it proper, the extent of the territory which may 
properly be regarded as adjacent, and hence the ter- 
ritory which may be so attached or annexed, is with- 
in the sound discretion of the board;*® and a stat- 


v. McKeowen,,; therein, but not for the welfare of 


35, 83 SW 18. 


[d] Proceedings under repealed 
statute.—Where a statute relating to 
the enlargement or extension of the 
boundaries of a school district had 
been repealed, proceedings attempted 
to be taken thereunder are inoperative 
and futile. Palmer v. Elizaville Grad- 
ed Common School Dist., 235 Ky. 75, 29 
SW (2d) 648. 


48. Drake v. Yawn, 
248 SW 726. 


49. State v. Watson, (Tenn. Ch. A.) 
39 SW 536. 


{a] Thus, although the act of di- 
rectors of a school district in attempt- 
ing to subdivide it and create new 
districts out of its territory was in- 
valid, a county court, having by stat- 
ute power to create new school dis- 
tricts and to alter existing ones, could 
itself rightfully subdivide the district 
along the lines of the attempted sub- 
division by the directors, and where 
the action of the court was sufficient 
to effectuate such subdivision, the 
fact that in so doing it proceeded on 
the theory that the acts of the direc- 
tors were valid and effective was im- 
material and did not destroy the ef- 
fect of its action. State v. Watson, 
(Tenn. Ch. A.) 39 SW 536. 

50. Irons vy. Independent School 
Dist. No. 2, 119 Minn. 119, 137 NW 
303; State v. Morwood, 24 Tex. Civ. A. 
24,57 SW 875. To same effect Landis 
vy. Ashworth, 57 N. J. L. 509, 31 A 
1017. : 

51. Limestone County School Bd. 
NS ie giaee (Tex. Civ. A.) 15 SW (2d) 
144, 

Construction of statutes prescribing 
procedure for creation or alteration 
see infra § 65. 


(Tex. Civ. A.) 


© 


181 Ark. 584, 26 SW (2d) 900. 


Ill.—Fisher v. Birkey, 307 Ill. 625, 
139 NE 126. 


Miss.—Myers v. De Soto County, 
156 Miss. 251, 125 S 718. 


Oh.—Heaton v. Jackson, 34 Oh. A. 
424, 171 NE 364. 


Or.—Nicklaus v. Goodspeed, 56 Or. 
184, 108 P 135. 


53. Myers v. De Soto County, 156 
Miss. 251, 125 S 718. 


54. Mouser v. Spaulding, 96 SW 
882, 29 KyL 1071; Marshall County 
School Dist. No. 36 v. Marshall Coun- 
ty School Dist. No. 31, 134 Minn. 82, 
158 NW 729; In re Baumstown School 
Dist., 22 Pa. Dist. 856. To same effect 
Irons v. Independent School Dist. No. 
2, 119 Minn. 119, 1837 NW 303. Com- 
pare Moore v. Denny, 150 Ga. 741, 105 
SE 306 (holding that, where demand- 
ed by the best interests of the schools, 
the division of a district, and the crea- 
tion of a new district. from part of 
it, was not invalidated by the fact 
that it was influenced by knowledge 
that the taxpayers of the new district 
were in favor of local taxation for 
school purposes, and those of the 
residue of the old district were 
against it); Stephens v. Ball Ground 
School Dist., 153 Ga. 690, 113 SE 85 
(to same effect); Cross v. Fisher, 132 
Tenn. 31, 177 SW 438, 46, AnnCas1916E 
1092 (where it was said that there 
should be considered “not only the 
right of individuals, but also the pub- 
lic good’’). 


[a] Rule applied.—(1) Where it is 
shown that the creation of an inde- 
pendent school district would be for 
the interests of the residents of the 
territory proposed to be included 


the district as a whole, such district, 
should not be created. In re Baums- 
town School Dist., 22 Pa. Dist. 856. 
(2) The interests of districts. from 
which lands are detached should not 
be considered independent from inter- 
ests of the districts to which they are 
to be attached, so as to require the 
denial of change of boundaries if it is 
not conducive to the interest of any 
one district, but the interests of the 
whole territory should be considered. 
Marshall County School Dist. No, 36 
v. Marshall County School Dist. No. 
31, 134. Minn. 82, 158 NW 729. 


55. Larsen v. Seneca Independent 
School Dist., 50 S. D. 444, 210 NW 
661. 


56. Fisher v. Birkey, 307 Ill. 625, 
139 NE 126. 


57. Schulz v. Davis, (Tex. Civ. A.) 
207 SW 634. : 


58. Schulz v. Davis, supra. 


59. “Price — v. Navarro County 
School, (Tex. Civ. A.) 192 SW 1140. 


60. Myers v. De Soto County, 156 
Miss. 251, 125 S 718. 


61. Myers v. De Soto County, su- 
pra; Farber Cons. School Dist. No. 1 
v. Vandalia School Dist. No. 2 (Mo.. 
A.) 280 SW 69. 


62. Lincoln County School Dist. 
No. 88 v. Morgan, 147 Wash. 321, 266 
P1150: 


63. Burnham v. Claiborne Parish 
Police Jury, 107 La, 513, 32 S 87. 


64. McLaughlin v. Smith, 105 Tex. 
330, 148 SW 288. 


65. Redfield School Dist. No. 12 vy. 
Redfield Independent School Dist. No. 
20, 14-S. D. 229, 85 NW 180. 
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ute requiring an officer to fix boundary lines of a new 
district in such manner as will form the best pos- 
sible district, having due regard to the welfare of 
adjoining districts, leaves such matter to the judg- 
ment and sound official discretion of such officer.°® 

Alteration of districts created by special statute. 
It has been held that general power to create and 
alter school districts extends to and authorizes an 
alteration in the boundaries of a district established 
or recognized by special act of the legislature, al- 
though enacted after the general grant of power;°* 
but there is also authority to the contrary.°8 Simi- 
larly, it has been held that general statutes provid- 
ing for the annexation of territory to school dis- 
tricts do®® and do not’® authorize a district created 
by special statute to annex lands in accordance there- 
with. 


Continuing power. Power to determine the limits 
of school districts, or to alter existing districts, may 
be exercised from time to time, and is not exhausted 
by a single exercise, in the absence of any provision 
or apparent intention in the statute that a determi- 
nation or alteration once made shall be final,*? nor 
is its exercise at a subsequent time precluded or 
restricted by the determination of an appeal taken 
from a particular act done by the officer or board 
vested with such power.*? . 

Contract not to exercise power. A board or other 
subordinate agency upon which has been conferred 
power to alter school districts or their boundaries 
cannot by contract divest themselves of such power 


66. State v. Wright, 270 Mo. 376, 
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or preclude themselves or their successors from mak- 
ing such an alteration.*® 

Restraining exercise of power.’* An officer or 
other agency authorized to create or alter school 
districts cannot be restrained from exercising such 
power where in his or its judgment existing condi- 
tions and the interests of the public require or justify 
the creation or alteration of a district,’> the remedy 
for an unjustified exercise of such power being by 
way of review of the action taken’® or proper at- 
tack upon the legal existence of the district.’7 Re- 
lief may, however, be sought from the courts from 
action or threatened action which is not within the 
authority or discretion of the subordinate agency,‘® 
or where its authority or discretion is abused or ex- 
ercised in an arbitrary manner;*® and so an injunc- 
tion may be granted to restrain an unauthorized 
alteration in a schoo] district where irreparable in- 
jury would result therefrom.*®° The fact that a 
school district has exceeded the constitutional debt 
limit is no ground for enjoining its directors or offi- 
cers from exercising power given them to annex ter- 
ritory thereto.*? 

Interest of officers or board members as residents. 
The fact that the officers or members of the board 
having power to create or alter school districts are 
interested parties, in that they are residents and tax- 
payers of the territory involved, does not affect 
the validity of their action.§? 

Assent or desire of district or voters. Except as 
may otherwise be provided by statute,** the applica- 


143 Miss. 880,, ceedings with respect to creation or 


194 SW 35. 


67. Waterloo School Dist. No. 14 
v. Cross Hill School Dist. No. 6, 106 
S. C. 292, 91 SE 257; Rosebud Inde- 
pendent School Dist. v. Richardson, 
(Tex. Civ. A.) 2 SW (2d) 518; Mar- 
tin v. Grandview Independent School 
Dist., (Tex. Civ. A.) 266 SW 607. 


{a] In Arkansas, (1) it has been 
held in a late case that a statute giv- 
ing authority to change the bounda— 
ries of “any school district” is suffi- 
ciently broad and comprehensive to 
include any and every school district, 
and accordingly that districts created 
by special statute are subject to alter- 
ation. Beard v. Albritton, 182 Ark. 
538, 31 SW (2d) 959. (2) In cases 
decided before the enactment of such 
statute, however, the contrary rule 
was announced and applied. Park v. 
Rural Special School Dist. No. 26, 1738 
Ark. 514, 292 SW 697; McCrory Spe- 
cial School Dist. v. Curtis, 174 Ark. 
343, 295 SW 971; Carter Special 
‘School Dist. v. Hollis Special School 
Dist., 173 Ark. 781, 293 SW 722; School 
Dist. No. 25 v. Pyott Special School 
Dist., 172 Ark. 602, 289 SW 778. 


68. Oshtemo Tp. School Dist. No. 
13 v. Dean, 17 Mich.. 223; Rumney, 
etc., Union School Dist. No. 5 v. 


Smart, 18 N. H. 268; Caldwell v. Robe- 
son County, 90 N. C. 453; McCormac 
v. Robeson County, 90 N. C, 441. 


69. Peo. v. Paris Union School Dist. 
Bad. of Education, 255 Ill. 568, 99 NE 
659; Peo. v. Paris Union School Dist. 
Bd. of Education, 163 Ill. A. 529. 


70. Freeport Independent School 
Dist. v. Common School Dist. No. 31, 
i> hex, L838, 200 SV OU. 


71. Strickland v. Benton, 
168, 142 SE 671; 
70 Iowa 338, 30 NW 606; In re Tyrell, 
35 .C. Q. Be COnt.)- 247. To same 
effect Clay v. Madison County, 30 Ida. 
‘794, 168 P 667. See Amite County 


166 Ga. 


Morgan v.~° Wilfley, | 


108 S 489 (applying the rule). 


[a] Bule applied.—Under a statute 
authorizing the county board of edu- 
cation to alter school districts, pro- 
vided that if a specified proportion 
of the voters of the district object the 
county Superintendent shall call an 
election and submit the question to 
vote, where districts were consolidat- 
ed by the board, and after objection 
an election was held which resulted 
in favor of the consolidation, the con- 
solidation so made was not final and 
unchangeable, but the board in the 
exercise of its general power may di- 
vide the consolidated district, and in 
doing so may restore the original dis- 
tricts, without the sanction of the 
voters, unless the statutory propor- 
tion object, notwithstanding the con- 
solidation has once been approved by 
a majority of the voters at the elec- 
tion so called and held. Strickland 
v. Benton, 166 Ga, 168, 142 SE 671. 


72. Sixteenth School-Dist. v. Hight- 
eenth School-Dist., 54 Conn. 50, 5 A 
609. 


[a] Thus, under a statute empow- 
ering towns to form, alter, and dis- 
solve school districts, and providing 
for an appeal from action, taken by a 
town, and that the court td which ap- 
peal is taken, shall have the same 
power as the town, a decree of the 
court on such an appeal reversing, 
annulling and setting aside the action 
of a town in creating a new school 
district by altering the boundaries of 
an existing district does not fix the 
lines.of any district so as to preclude 
any subsequent alteration thereof by 
the town. Sixteenth School-Dist. v. 
Highteenth School-Dist., 54 Conn. 50, 
BAS 7609: 


Appeals in general see infra § 82. 


73. Conley v. West Deer Tp. 
School, 32 Pa. 194. 


74 Supervision and review of pro- 


oT hee ok of district see infra §§ 81— 


75. Clark v. Laurens County Bd. of 
Education, 162 Ga. 439, 1384 SBE 74; 
Morgan vy. Wilfley, 70 Iowa 338, 30 
NW 606. 


76. See infra §§ 81-83. 
77. See infra §§ 84-86. 


78. Kan.—State v. Miley, 120 Kan. 
321, 243 P 262. 


Minn.—Hennepin County School 
Dist. No. 135 v. McConnell, 150 Minn. 
57, 184" NW 369. 


Okl.—Specht v. Alfalfa, ete., Coun- 
ties Joint School Dist. No. 54, 97 Okl. 
202, 223 P 386. 


S. C.—Williamsburg County School 
Dist. No. 60 v. Montgomery, 150 S. C. 
391, 148 SE 218. 


Tex.—Collin County School v. Stiff, 
(Civ. A.) 190 SW 216. 


79. Heaton v. Jackson, 34 Oh. A. 
424,171 NE 364; Rogers County School 
Dist. No. 17 v.'Haton, 97 Okl. 177, 223 
P 857; Cross v. Fisher, 132 Tenn. 31, 
177 SW 48, AnnCas1916E 1092; Jen- 
nings v. Carson, (Tex. Commn. A.) 
184 SW 562 [rev on other grounds 220 
SW 1090); Hill County School Bd. v. 
Bruton, (Tex. Civ. A.) 217 SW 709; 
Price v. Navarro County School, (Tex. 
Civ. A.) 192 SW 1140. See Manley v. 
Moon, 177 Ark. 260, 6 SW (2d) 281 
(apparently applying the rule). 


80. School Dist. No. 61 v. McFar- 
land, 154 Mo. A. 411, 134 SW 673 [op 
adopted 160 Mo. A. 627, 140 SW 1197]; 
Calvert v. Bates, 44 Mo. A. 626. 


81. School Dist. No. 94 v. Thomp- 
son, 27 N. D. 459, 146 NW 727. 


Debt limits of districts see infra 
§§ 626-6388. 


Vite Clement v. Everest, 29 Mich. 


83. See statutory provisions. 


For later cases, developments and changes in the law see Annotations, same title and section number. a 
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tion or consent of a district or its officers, or of the 
inhabitants or voters of the territory affected, is not 
essential, nor its or their opinion or desire material, 
to the exercise by a subordinate agency of power 
delegated to it to create or alter school districts,** 
and its jurisdiction and authority are not affected 
by the presentation of a petition or objection, or by 
other expression of the wishes of the residents or 
voters of particular territory as to the creation or 
alteration of a school district therein.*® 

[§ 50] (2) Redelegation. An officer, board, or 
other subordinate ageney to which the legislature has 
delegated power to create.or alter school districts or 
other local school organizations cannot redelegate 
such power to another officer or person.S® Such 
agency may, however, make its action contingent up- 
on the consent of the district or districts affected.*? 


[§ 51] 2. Territorial Extent®’*—a. In General. In 
general, the territory of a state, county, or township 
must be so divided into school districts or other local 
school organizations that every part of such terri- 
tory, and each of its inhabitants, is included within 
some one or another of such districts;*® and a di- 
vision or setting aside of only part of such territory 
for school purposes, leaving the balance of the ter- 
ritory undivided and unorganized,®® or an alteration 
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of districts which leaves some territory outside any 
district,®! is void. 


[§ 52] b. What Territory May Be Included—(1) 
In General. While it has been said not to be im- 
proper to take into consideration, in determining the 
propriety and reasonableness of the inclusion of par- 
ticular territory in a school district or other local 
school organization, or its annexation or attachment 
thereto, the taxable wealth of such territory, since 
taxation is necessary to maintain the schools,®? in 
the absence of constitutional or statutory provisions 
to the contrary, it is no objection to the validity of 
the inclusion of territory in a school district or other 
local schoo] organization, or its annexation or at- 
tachment thereto, that such territory is not taxable 
or does not pay taxes sufficient to cover the expense 
of educating children residing therein,®* or, converse- 
ly, that such territory does not contain, or is not 
capable of affording, a place of residence for pupils 
or children of school age,®* or that the purpose of 
including or adding such territory was merely to 
secure additional revenue for the district.°°> In at 
least one jurisdiction, however, it is provided by stat- 
ute that, in changing the boundary between two dis- 
tricts, one district shall not encroach upon the other 
merely for the acquisition of territory;°® and while, 


Necessity of: 
Consent or approval see infra § 69. 
Petition see infra § 66. 
Submission of question to popular 
vote see infra § 70. 
84 Iowa.—Smith v. Blairsburg In- 
dependent School Dist., 179 Iowa 500, 
159 NW 1027. 


Ky.—Holton v. Mason County Bd. 
of Education, 176 Ky. 578, 195 SW 
1108. 

Miss.—Amite County School Bd. v. 
Reese, 143 Miss. 880, 108 S 439; 
Keeton v. Clarke County, 117 Miss. 
72, Tt S'906. 

Nebr.—State v. Warrick, 106 Nebr. 
750, 184 NW 896. 


N. Y.—Bullock v. Cooley, 225 N. Y. 
566, 122 NE 630. 


Or.—Tillamook County School Dist. 
No. 35 v. Holden, 78 Or. 267, 151 P 702. 


Pa.—In re Schwenksville Borough, 
13) Pa: Dist. 657. 


Tex.—Lampasas County Common 
School Dist. No. 16 v. Keeling, 113 
Tex. 523, 261 SW 364; Beard v. Mar- 
shall, (Civ. A.) 32 SW (2d) 496; Baker 
v. State, (Civ. A.) 26 SW (2d) 324; 
Mitchell v. Coryell County Comrs. Ct., 
(Civ. A.) 238 SW 1007; Hill County 
School v. Melton, (Civ. A.) 199 SW 
1142; Mathis v. Pritchard, (Civ. A.) 
196 SW 623; Price v. Trustees of Na- 
varro County School, (Civ. A.) 192 SW 
1140; Chastain v. Hoskins, (Civ. A.) 
168 SW 421; Tomlinson v. Hunnicutt, 
(Civ. A.) 147 SW 612; State v. Mor- 
wood, 24 Tex. Civ. A. 24, 57 SW 875. 

. Wis.—State v. Auer, 179 Wis. 284, 
221 NW 860, 223 NW 123; State v. 
Callahan, 179 Wis. 549, 191 NW 974. 


Exercise of powers of legislature 
without consent of persons affected 
see supra § 48. 

85. Bay State Live-Stock Co. v. 
Bing, 51 Nebr. 570, 71 NW 311; Ma- 
Gill v. French, 76 Or. 237,148 P 878; 
Matthews v. Lynch, 110 S. C. 638, 96 
SE 494. 

86. Tucker v. Wentworth, 35 Me. 
393; Smyth v. Titcomb, 31 Me. 272; 
Alton School Dist. No. 2 v. Gilman, 3 
ONE Eleesl6 8. 

87. Smyth v. Titcomb, 31 Me. 272. 


88. Cross references: ; 
Creation or alteration of districts on 

basis of territory and not of per- 

sons see infra § 73 text and note 238, 


Effect on extent and boundaries of 
municipal school districts of ex- 
tending corporate limit of city or 
town see Municipal Corporations § 
112 text and notes 45-47. 

Particular rules relating to territory 

and extent of: 
Consolidated districts see infra § 


High school and graded school dis- 
tricts see infra § 95. 
Independent districts: 
In general see infra § 93. 
Municipal independent districts 
see infra § 94. 
Joint districts see infra § 97. 


89. Blankinship v. Hadley, 11 Gray 
(Mass.) 431; Fry v. Athol School Dist. 
No. 1, 4 Cush. (Mass.) 250; Perry v. 
Dover, 12 Pick. (Mass.) 206; Myers 
v. De Soto County, 156 Miss. 251, 125 
S 718; Bullock v. Cooley, 100 Misc. 
505, 166 NYS 1 [rev on other grounds 
183 App. Div. 529, 171 NYS 105: (rev 
on other grounds 225 N. Y. 566, 122 
NE 630) ]. 


90. Wheeler v. Zorn, 154 Ga. 481, 
114 SE 577; Tolbert v. Teal, 146 Ga. 
644, 92 SE 46; Grier v. Loyless, 143 
Ga. 428, 85 SE 323; Lansdell v. King, 
134 Ga. 536, 68 SE 102; Blankinship 
v. Hadley, 11 Gray (Mass.) 431. And 
see cases supra note 89. 


[a] Omission not justified by wish 
of owner or insufficient number of 
children.—In laying off a county into 
school districts, the fact that an is- 
land forming a part of the county was 
a game preserve, and the owner did 
not wish a school, and that there were 
not a sufficient number of children of 
school age residing on such island to 
justify a school thereon, did not af- 
ford any legal justification for the 
omission to include such island in a 
school district, and such omission in- 
validated the entire proceedings. 
Wheeler v. Zorn, 154 Ga. 481, 114 SE 
By iris 


91. Peo. v. Young, 809 Ill. 27, 139 
NE 894; Myers v. De Soto County, 
HHO NSS eco ho! Si ele Slavens 
Morgan, 141 Miss. 585, 106 S 820. 
Compare Clinton Falls Nursery Co. v. 
Owatonna, 167 Minn. 519, 209 NW 3; 
Clinton Falls Nursery Co. v. Owaton- 
na, 167 Minn. 299, 209 NW 2 (both 
holding that where, under the stat- 
utes, all the territory within a mu- 
nicipality formed one school district, 


a portion of such district could not 
be detached therefrom, under a gen- 
eral statute providing for the detach- 
ment of territory from districts, since 
such detachment would leave the de- 
tached territory a part of no district); 
Farber Cons. School Dist. No. 1 v. 
Vandalia School Dist. No. 2, (Mo. A.) 
280 SW 69 (holding that the detach- 
ment of territory from a district can- 
not be permitted where it would leave 
in the district less than the statutory 
minimum amount of territory and 
number of people, and thereby cause 
the disorganization of the district so 
that such remaining territory would 
not be included in any district). 


92. Chicago, etc., R. Co. v. Byron 
School Dist. No. 1, 837 Wyo. 259, 260 
RB 53% 

Taxation for school purposes see 
infra §§ 749-894. 

93. St. Joseph, etc., R. Co. v.. Doni- 
phan County School Dist. No. 2, 114 
Kan. 67, 217 P 296; Arnold v. Stark- 
ville, 131 Miss. 564, 95 S 523. See Chi- 
cago, etc., R. Co. v. Byron School Dist. 
No. 1, 37 Wyo. 259, 260 P 537 (holding 
that the amount of taxes to be paid 
by taxpayers of territory to be includ- 
ed in or annexed to a school district 
is not a criterion, or at least not a 
controlling criterion, in determining 
whether or not such inclusion or an- 
nexation is reasonable, for otherwise 
no territory in a school district with 
a low rate of taxation could ever be 
added to a district having a higher 
rate). 

94. St. Joseph, etc.;.R. Co. v. Doni- 
phan County School Dist. No. 2, 114 
Kame OW, oe de 0 Ge 

{a] Railroad bridge—Where a 
railroad bridge, not included in any 
school district, was brought within a 
district by a change in the boundaries 
thereof, it is no objection to the valid- 
ity of such change that it could not 
extend school benefits to any person 
and that it was undertaken merely for 
the purpose of providing additional 
revenue. St. Joseph, ete., R. Co. v. 
Doniphan County School Dist. No. 2, 
114 Kan. 67, 217 P 296. 

95; -St. “Joseph, etes. Ra | On mvs 
Doniphan County School Dist. No. 2, 
supra; Chicago, etc., R. Co. v. Byron 
School Dist. No. 1, 37 Wyo. 259, 260 P 
537. 


96. See statutory provisions. 
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under such a statute, the mere fact that no child of 
school age resides within particular territory does 
not preclude the annexation thereof where good 
cause is shown,®? a district cannot attach territory 
to itself merely to obtain revenue,®* and a change 
which adds uninhabited territory must be deemed 
to be made for the acquisition of territory, when no 
valid reason therefor is shown.®® It has been held, 
however, that where a proposal is initiated in and 
approved by the voters of one district to transfer a 
part of the territory thereof to another district, by 
the voters of which the proposal is disapproved, such 
transfer cannot be considered unlawful as effected 
merely for the acquisition of territory by the latter 
district.t ; 


Territory included in another district. Two or 
more school districts or their local school organiza- 
tions of the same elass or category cannot occupy 
the same territory at the same time.” This principle 
does not, however, prevent the effectuation of a de 
jure organization in territory in which a de facto 
district is exercising its functions,®? nor does it pre- 
vent the creation or existence of a district of one 
class or purpose in territory occupied by a district 
of a different class or purpose.* So, where a statute 
gives a right to create a district, or to annex terri- 
tory thereto or extend the boundaries thereof, it is 
entirely immaterial that a district created or altered 
in pursuance of such statute and in accordance with 
the procedure thereby prescribed encroaches upon 
an existing district and takes territory theretofore 
included therein.’ It has been held that, in the ab- 
sence of express statutory authority territory em- 
braced within the limits of a city or town which con- 
stitutes a separate or municipal ‘school district can- 
not be ineluded in or annexed to a common school 
district. Under a statute permitting the establish- 
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ment of a protestant separate school only where the 
teacher of the public school is a Roman eatholic, no 
protestant separate school district may be extended 
by transferring or annexing thereto any part of a 
public school district in which the teacher is not a 
Roman catholic.’ 


Campus and grounds of state college. In the ab- 
sence of any provision to the contrary in the school 
laws or in the statute creating a state college and 
providing for its maintenance, territory owned by 
the state and constituting the campus and grounds 
of such college may be included within or added to 
a school district;’ and a statute authorizing a pub- 
lic school to be located and conducted at such college, 
being merely permissive, does not prevent the in- 
clusion of such territory.® 


[§ 53] (2) Territory in Two or More Counties or 
Townships.1° The legislature, in exercising its 
power to create schoo! districts and other local school 
organizations,'! may, in the absence of any express 
constitutional restriction, include in one district ter- 
ritory lying partly in each of two or more coun- 
ties;1? but it has been held that under a constitu- 
tional provision authorizing the legislature to pro- 
vide for the creation of school districts within all 
or any of the counties of the state, no such district 
may be ereated or authorized.t? As to whether or 
not, under a statute in general terms authorizing the 
creation of districts or the annexation of territory 
thereto, territory in two or more counties may be in- 
cluded in a district, or territory in one county an- 
nexed to a district in another, the authorities are 
not in harmony,'* it having been held, on the one 
hand, that in’the absence of any statutory restric- 
tion such inclusion or annexation is authorized, 
and, on the other, that.it is not authorized unless an 
intention to the contrary appears.1® Similarly, it 


97.. Audrain County School Dist. 
No. 42 v. Audrain County School Dist. 
No. 45, 212 Mo. A. 670, 254 SW 726. 


[a] Future benefit to child below 
school age.—EFEvidence that the pro- 
posed annexation of territory in which 
no child of school age resides would 
later benefit a child residing therein, 
in the matter of attending school 
when he should reach school age, 
shows good cause for changing the 
boundary line of the two districts. 
Audrain County School Dist. No. 42 
vy. Audrain County School Dist. No. 
45, 212 Mo. A. 670, 254 SW 726. 


98. School Dist. No. 35 v. School 
Dist. No. 32, 210 Mo. A. 284, 235 SW 
470; State v. Denny, 94 Mo. A. 559, 
72 SW 467. 


99. School Dist. No. 14 v. School 
Dist. No. 27, 195 Mo. A. 504, 193 SW 
634. 

1. Ward v. Nodaway County Cons. 
School Dist. No. 136, (Mo. A.) 16 SW 
(2d) 598. 


2. Clardy v. Winn, 162 Ark. 320, 
258 SW 333; Peo. v. Benton, 301 IIl. 
32, 138 NE 700; Peo. v. Woodward, 
985 Ill. 165, 120 NE 496; Zeigler v. 
Douglas, 283 Ill. 407, 119 NE 263; Peo. 
v. Vaughan, 282 Ill. 163, 118 NE 479; 
State v. Goff, 110 Or. 349, 218 P 556, 
921 P 1057; Splonskofsky v. Minto, 62 
Or. 560, 126 P 15; Baldwin v. Nicker- 
son, 3 Wyo. 208, 19 P 439. 


3. Peo. v. Militzer, 272 Ill. 387, 112 
NE 57. ; 
‘De facto districts see infra § 90. 
4 Peo. v. Woodward, 285 Ill. 165, 
120 NE 496. 


Districts of particular kinds or for 
particular purposes see infra §§ 92—97. 

5. State v. Pittsburg Bd. of Edu- 
eation, 128 Kan. 487, 278 P 741; Brew- 
er v. Hall, (Tex. Civ. A.) 111.SW 788. 

[a] Rule applied.—Under a stat- 
ute providing that territory outside 
the city limits of any city of the first 
class, but adjacent thereto, may be at- 
tached to such city for school pur- 
poses, the fact that the territory is 
already attached to or included within 
a city of the second class for school 
purposes does not prevent it from be- 
ing attached to a city of the first 
class, since territory to be added to 
the school district of the city of the 
first class must, of necessity, be taken 
from some other school district, and 
the statute makes no distinction be- 
tween the districts from which it 
may be taken. State v. Pittsburg 
Bags Education, 128 Kan. 487, 278 
Pp : 


6 State v. Masters, 207 Ala. 324, 
93 S 14. 


Municipal school districts see in- 
fra § 94. 


7. Banks v. Andendon Tp., 20 Ont. 
296. 


8. Arnold v. Starkville, 131 Miss. 
564, 95 S 5238. 


9. Arnold v. Starkville, supra. 
10. Joint school districts see in- 


fra § 97 


11. See supra § 48. 


12. Slaughterville Graded School 
We v. Brooks, 168 Ky. 200, 173 SW 


13. Parks v. West, 102 Tex. 11, 111 


SW 726, 113 SW 529 [rev (Tex. Civ. 
A.) 108 SW 466]. : : ie 


14. See cases infra notes 15, 16. 


15. Colo.—Pitkin County v. Basalt 
Union High School Dist., 82 Colo. 
261 P 457. . re 


Ill.—Peo. v. Chynoweth, 301 Ill. 65, 
ph te RES NEL Benton, 301 Ill. 
, 5 eo. v. Shultz, 
TUS 126,31 IN 2 79 ; eke 


Iowa.—Union Dist. 
County, 41 Iowa 30. 


Mo.—State v. Schuster, 28 B 
227 SW 60. "Oe 


Okl.—Felkner v. Winningham 
Okl. 204, 122 P 534. e StS 


‘Tex.—Carlton Independent School 
Dist. v. Jordon, (Commn. A.) 25 SW. 
oo 610 [rev (Civ. A.) 9 SW (2d) 


Tp. v. Greene 


Compare Turner County Independ- 
ent School Dist. No. 2 v. Clay County 
Dist. No. 37, 20 S. D. 349, 106 NW 302 
(holding that, in view of the exist- 
ence of a statute providing for the 
appointment of commissioners for the 
formation of a school district lying 
partly in each of two or more coun- 
ties, a statute providing that terri- 
tory outside of and adjacent to a 
school district may be annexed there- 
to, and that territory within the lim- 
its of a district and adjacent to an- 
other district may be attached to the 
latter, authorizes the detachment of 
territory from a district in one coun- 
ty and its attachment to an adjacent 
district in another county). 


16. Jones County v. Grisson, 97 


‘Miss. 193, 52 S 629. 


For later cases, developments and changes:in the law see Annotations, same title and section number. 
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has been variously held that in the absence of ex- 
press statutory provisions a school district may?? 
or may not!® inelude territory lying partly in two 
or more townships. 

[§ 54] c. Area or Amount of Territory—(1) In 
General. In the absence of express constitutional 
or statutory restriction, the area or amount of ter- 
ritory which may or must be included in a school 
district or other local school organization is not sub- 
ject to any limitation;!® and so a whole county,?° 

_or even, it has been said, several counties,?! may be 
embraced in a single district, although as a general 
rule a district should not be abnormal in size,?? but 
should .be of such size as to permit reasonably con- 
venient attendance at the school under ordinary cir- 
eumstaneces.?° It is, however, within the discretion 
of the legislature, save only as it may be restricted 
by the constitution, to regulate and prescribe the size 
of school districts;?* and in some jurisdictions the 
maximum or the minimum amount of territory which 
may or must be ineluded within each school district 
is prescribed by statute. Where such statutes ex- 
ist, a district eannot validly be created unless it com- 
plies with their requirements,?° and in general no 
alteration of a district may validly be effected which 
results in a violation thereof.2* Where, however, a 
district has an absolute right to enlarge its territory 
or extend its boundaries, the exercise of such power 
is not precluded by the fact that it results in reduc- 
ing the area of an adjoining district below the stat- 
utory minimum.?® Under a statute requiring a 
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school district to contain not less or not more than 
a specified number of sections of land, it is imma- 
terial that some or all of such sections contain slight- 
ly less acreage than a full section;?® but a frac- 
tional section, considerably smaller than a full sec- 
tion, is not to be regarded as a full section within 
the meaning of such a statute,°° and so a district in- 
cluding fractional sections to a greater number than 
the sections permitted by statute to be included 
therein is not improperly created, where the aggre- 
gate area thereof does not exceed the area of the 
specified number of full sections.*+ On the other 
hand, a statute requiring a district to contain not 
less than a specified number of sections of land does 
not require that such number of full sections shall 
be embraced in the district, but only the equivalent 
in area.?? Statutes whieh prescribe the minimum 
size or territorial extent of school districts under 
particular circumstances have not ordinarily been 
applied in other circumstances than those thereby 
specified ;*3 and a statute prohibiting the reduction 
of a district below a specified area by any change of 
its boundaries has no application to the annexation 
of the entire territory of a district to another dis- 
DC Cie ee 


Effect of acquisition of territory within district 
by United States. The acquisition by the United 
States of land situate within a school district for 
military purposes does not detach such territory from 
the district or remove it therefrom, but it remains 
a part thereof,?> and the validity of the district 


17. Peo. v. Chynoweth, 301 Ill. 65,| A. 452; State v. Dornbrook, 188 Wis.{of boundary lines between two dis- 
133 NE 699; Peo. v. Benton, 301 Ill.| 426, 206 NW 55. See Switzer Inde-}tricts which provides that the dis- 
32, 133 NE 700; Peo. v. Shultz, 298} pendent School Dist. v. Gwinn, 178] trict from which territory is detached 
Lie eiobe bot. N27 9. Towa 145, 159 NW 687 (recognizing |by such change shall, after the 


18. Foster v. Lane, 30 N. H. 305;| the rule). 


“But see‘Olmstead v. Carter, 


change, contain not less ‘than a spec- 


Halpin v. Calder, 26 U. C. C. P. (Ont.) 
501. 
19. U. S.—Presque Isle County v. 
Thompson, 61 Fed. 914, 10 CCA 154. 
Iowa.—Fort Dodge City School 
Dist. v. Wahkansa Dist. Tp., 15 Iowa 
434. 


La.—State v. Jefferson Parish 
School Bd., 152 La. 1008, 95 S 104. 
Minn.—State v. Sharp, 27 Minn. 


38, 6 NW 408. 
S. C.—Hildebrand v. High School 

Dist. No. 32, 138 S. C. 445, 136 SE 757. 
Tex.—Mayhew v. Coryell County 

Comrs. Ct., (Civ. A.) 214 SW 943. 

20. Crook v. Bartlett, 155 Ky. 305, 
159 SW 926; State v. Jefferson Parish 
School Bd., 152 La. 1008, 95 S 104. 

21. Crook v. Bartlett, 155 Ky. 305, 
159 SW 926. 

Inclusion in one district of territory 
in different counties generally see su- 
pra § 53. 

22. Peo. v. Kirkham, 
133 NE 696. 

23. Peo. v. Kirkham, supra. 

24. Slaughterville Graded School 
Dist. v. Brooks, 168 Ky. 200, 173 SW 
305; Crook v. Bartlett, 155 Ky. 305, 
159 SW 826. 


301 Ill. 45, 


25. See statutory provisions. 
26. State v. Clardy, 267 Mo. 371, 
185 SW 184; oe Lumber Co: 


411; State v. 
286 SW 726 (all three cases recogniz- 


ing the rule). 

27. State v. Hall, 190 Iowa 1283, 
181 NW 633; Eden Rural Indepen‘d- 
ent School Dist. v. Ventura Cons. In- 
dependent School Dist., 185 Iowa 968, 
171 NW 576; State v. Buckner, 54 Mo. 


34 Ida. 276, 200 P. 134 (holding that 
the segregation or detachment of a 
common school district from a rural 
high school district, of which it forms 
a part, under a statute in general 
terms providing for such segregation, 
is not prevented by the fact that 
after the segregation the high school 
district will include only one com- 
mon school district, and that the stat- 
ute only authorizes the formation of a 
high school ‘district out of two or 
more common school districts). 


28. Kuhn vy. Yoakum, (Tex. Civ. 
As)? 257 SW 337. 


29. Eden Rural Independent School 
Dist. v. Ventura Cons. Independent 
School Dist., 185 Iowa 968, 171 NW 
576; Powers v. Harten, 183 Iowa 764, 
167 NW 693, 


30. Eden Rural Independent School 
DIST EV. entura Cons. Independent 
School Dist., 185 Iowa 968, 171 NW 
576; Roeser v. Gartland, 75 Mich. 
143, 42 NW 687. 


81. Roeser v. Gartland, 
143, 42 NW 687. 


32. Chambers v. Housel, 
233 NW 502. 


33. See cases infra this note. 


fa] Thus: (1) Under a statute 
providing for the detachment of ter- 
ritory from a school district to form 
a consolidated district, which requires 
the remaining portion ef a district 
from which territory has been taken 
to contain not less than a specified 
amount of territory, the right to de- 
tach territory for other purposes than 
the formation of a consolidated dis- 
trict is not subject to the requirement 
that there be left in the original dis- 
trict the amount.of territory specified 
by the statute. Rural Independent 
School Dist. No. 3 v. McCracken, 
(Iowa) 2383 NW 147. (2) Similarly, 
under a statute relating to the change 


75 Mich. 


(lowa) 


ified amount of land does not apply 
to the detachment of territory from 
an existing district for the purpose 
of creating a new district. Rural In- 
dependent School Dist. No. 3 v. Mc- 
Cracken, supra. (3) And the provi- 
sions of a statute authorizing an in- 
dependent district to subdivide itself, 
requiring the board of. directors of 
the, district to fix boundaries, and pre- 
scribing that the districts thus 
formed shall contain not less than a 
specified amount of territory, are not 
applicable to the detachment of ter- 
ritory from an existing independent 
district, for the purpose of forming 
a new independent district, by the 
county or township school authori- 
ties. Rural Independent School Dist. 
No. 3 v. McCracken, supra; Cutler v. 
Maple Grove Independent Dist., 172 
Iowa 361. 154 NW 671; Rural Inde- 
pendent School Dist. No. 10 v. New 
Independent School Dist., 120 Iowa 
119, 94 NW 284. (4) A statute pro- 
viding that, in creating a consolidat- 
ed district, no school corporation shall 
be reduced below four sections of land 
is not violated where more than four 
sections are left in the school town- 
ship, although subdistricts are left 
without such amount of territory. 
State v. Thompson, 190 Iowa 1160, 
181 NW 434; State v. Phillips, 186 
Iowa 1052, 173 NW 41; Taylor v. 
Earlham Independent School Dist., 
181 Iowa 544, 164 NW 878; Consoli- 
dated Independent School Dist. v. 
Martin, 170 Iowa 262, 152 NW 6238; 
Union Tp. School Dist. v. Stockport 
Independent School Dist., 149 Iowa 
480, 128 NW 848. See Lacock v. Mill- 
er, 178 Iowa 920, 160 NW 291 (recog- 
nizing the rule).. 


34. Common School Dist. No. 49 v. 
Wolfe, 94 Okl. 87, 221 P 42. 
35. Hufford v. Herrold, 189 Iowa 


853, 179 NW 53. 
[a] School building on such terri- 
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is therefore not impaired, as a result of such acqui- 
sition, by the fact that the territory within the dis- 
trict remaining subject to taxation is less than the 
amount specified by a statute, requiring every dis- 
trict to contain a specified minimum amount of ter- 
ritory.2° Land ceded to the federal government 
and used by it as an Indian reservation ‘and school, 
however, is not a part of the school district with- 
in the boundaries of which it is situate.?” 


[§ 55] (2) Taxable or Assessed Valuation.** In 
some jurisdictions the creation of a school district 
or other local school organization is authorized by 
statute only where the taxable or assessed valuation 
of the territory proposed to be included therein 
equals or exceeds a specified sum.°® Under such a 
statute the valuation governing the right to create 
a district is that fixed by any authorized assessor,*° 
together with any omitted property which is not ex- 
empt from taxation.*! 

[§ 56] d. Shape or Plan—(1) In General. In 
general, a school district or other local school organ- 
ization must be so formed or laid out as to afford 
to all the children within its boundaries an oppor- 
tunity to enjoy with reasonable facility the benefits 
of the school;4? but every reasonable presumption 
is to be indulged in favor of a district as created 
and laid out,*® and equal convenience to all the 
children is not essential, since it is impossible to 
prevent varying degrees of convenience or incon- 
venience to children living in different parts of 
any district.4* Subject to the rule just stated, and to 
any statutory provisions requiring compactness or 
contiguity,*® or ecincidence of the boundaries of 
school districts with those of other civil divisions,*® 
a district may be created of any desired shape or 
plan,*’ provided it is not “gerrymandered” in a 
prejudicial manner or merely for the purpose of 
including the places of residence of persons desired 
to be included and of excluding those of persons 
desired to be left out.*8 


[$ 57] (2) Compactness and Contiguity. While 
there is authority for the view that, in the absence of 
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any statute otherwise providing, it is not necessary 
that a school district or other local school organ- 
ization consist of connected, contiguous territory,*° 
it has been held, to the contrary, that unless other- 
wise expressly provided by statute a district must 
consist of contiguous bodies of land or territory,°° 
and that it cannot include two or more detached 
tracts or territories, separated from each other by 
intervening territory not a part of the district.°* 
In some jurisdictions compactness or contiguity of 
the territory of which a district is composed is ex- 
pressly required by statute.°* A statute requiring 
the territory of a school district to be compact means 
that its territory shall be closely united rather than 
attenuated ;°* and a provision requiring its terri- 
tory to be contiguous means that all the portions 
thereof shall touch one another so that all may be 
included within a common boundary, and that there 
shall be no intervening territory.°* A statute pro- 
viding that districts shall be composed of contiguous 
territory has been held to require compactness as 
well.°® 


Compactness. A statute providing that school 
districts shall be compact requires that the terri- 
tory of a district shall be so closely united and so 
nearly adjacent to the school building that all the 
children residing in the district, their ages con- 
sidered, may conveniently travel from their homes 
to the school and return in a reasonable time and 
with a reasonable degree of comfort.®® Thus a 
district so formed or created as to be divided by an 
impassable area of hilly, forest, or swamp lands of 
considerable extent,°’ or traversed by a river or 
stream which is unbridged®* or otherwise difficult 
or impossible of crossing,®® is not compact within 
the meaning of such a statute; and a district formed 
of two bodies of land united by a comparatively nar- 
row neck or strip does not comply with its require- 
ments.°° Compactness does not require that the 
district be regular in form or symmetrical in out- 
line, since allowance must be made for irregulari- 


tory as within district.—A _ school 
building is not to be regarded as sit- 
uate outside the district because the 
land on which it stands has been ac- 
quired by the United States for mil- 
itary purposes. Hufford v. Herrold, 
189 Iowa 853, 179 NW 53. 


36. Hufford v. Herrold, supra. 
37. Pennington County School 


Dist. No. 20 v. Steele,.46 S. D. 589, 
195 NW 448. 
38. Taxable value of property in 


general see Taxation [37 Cyc 1008 et 
seq]. 
39. See statutory provisions. 


40. State v. Rural High School 
Dist. No. 1, 121 Kan. 132, 245 P 1045. 


41. State v. Rural High School 
Dist. No. 1, supra. 


‘Exemptions from taxation see Tax- 
ation [37 Cyc 884]. 

42. Peo. v. Kinsey, 317 Ill. 47, 147 
NE 408; Peo. v. Keys, 313 Ill. 234, 
145 NE 152; Peo. v. Bowman, 312 Ill. 
198, 143 NE 390; Peo. v. Suess, 312 
Til. "104, 143 NE 462; Peo. v..Rote, 312 
1Whh, Or 443 NE 492;) Peo. v. Price, 310 
Ill. 66, 141 NE 409: State v. Morgan, 
141 Miss. 585, 106 § 820. See Peo. v. 
Engle, 313 IL. 483, 145 NE 231 (hold- 
ing that a school district cannot be so 
Jaid out or formed that school chil- 
dren in ordinary health and physical 


ties;°1 but the district must be as compact as the 

condition nae compels to pos and |) NE 894. 
odge at the school center in order to ; nASe 
have the benefits of the public Menshnl Cane che Ay 32 aw Ga 
schools). 496. ‘ j 

43. Peo. v. Vass, 325 Ill. 64, 155 55. s 3 
NE 854; Peo. v. Kinsey, 317 Ill. 47,|NqE A gibtee Se ae eee 
147 NE 408; Peo. v. Standley, 313 Ill.]1433 NA 693: Peo. v. Kirkham ; 301 
et we oes Peo. v. Suess, 312 Ill. Ill. 45, pee NE 696. . 

pee OE a a 56. Peo, v. France, 314 Ill. 51, 145 

44, Krause v. Thompson, 138 Ark.| NB Bias Webster v. Toulon TD, Hig h 
571, 211 SW 925; Peo. v. Keys, 313 I1l.| School Dist. No. 4, 313 Ill. 541, 145 
234, 145 NE 152; Peo. v. Bowman, 312|N 118; Peo. v. Engle 313 Tl. 483, 
Ill. 198, 143 NI 390; Peo. v. Suess,/145 NE 281; Peo. v. Emmerson, 313 
312 Ill. 104, 143 NE 462; Peo. v. Rote, |Tl1. 209, 145 NE 106; Peo. v. Farran, 
312 Ill. 99, 143 NH 492; Peo. v. Far-| 311 Ill. 87, 142.NH 468; Peo. v. Craw- 
ran, 311 Ill. 87, 142 NH 468; Peo. v.| ford, 310 Ill. 205, 141 NE 725; Peo. 


Burson, 307 111.°538, 189 NH 139; Peo. 
v. Graham, 301 Ill. 446, 1384 NE 57. 


45. See infra § 57. 
46. See infra § 60. 


47. Elliott v. Garner, 140 Ky. 157, 
130 SW. 997. 


48. Hlliott v. Garner, supra; My- 
ers v. De Soto County, 156 Miss. 251, 
125 S 718. 

49. Weeks v. Batchelder, 41 Vt. 
Si liric 

50. Heidler’s Pet., 122 Pa. 653, 16 
A 97. 

51. Heidler’s Pet., supra. 

52. See statutory provisions. 


53. Peo. v. Young, 309 Ill. 27, 139 


v. Simpson, 308 Ill. 418, 139 NE 890; 
Peo. v. Drennan, 307 Ill. 482, 139 NE 
128; Peo. v. Graham, 301 Ill. 446, 134 
NE 57. See Peo. v. Simpson, 308 Ill. 
418, 139 NE 890 (recognizing the 
rule). 

57. Peo. v. Kirkham, 
133 NE 696. 

58. Peo. v. Kirkham, supra. 

59. Peo. v. Dodds, 310 Ill. 607, 142 
NE 241; Peo. v. Simpson, 308 Ill. 418, 
139 NE 890. 

60. Peo. v. Moyer, 298 Ill. 143, 131 
NE 280. 

61. Peo. v. Moyer, supra; Peo. v. 
Woodward, 285 Ill. 165, 120 NE 496; 
Peo. v. Herrin, 284 Tll. 368, 120 NE 


301 Ill. 45, 


For later cases, developments anid changes in the law see Annotations, same title and section number,. 
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circumstances of the case permit.6? In general, a 
district is not void or improper as failing to comply 
with such a requirement unless it clearly appears that 
by reason of its shape or plan children residing with- 
in the district cannot conveniently avail themselves 
of school privileges,°* and the mere fact that pupils 
oceasionally fail or are unable to attend the school 
on account of road conditions does not show that the 
district is not sufficiently compact or properly laid 
out.°* Whether territory is compact, within the 
meaning of such a statute, must often be deter- 
mined from the character of the territory and the 
means of travel from points in the territory to the 
school building,®® and the question of compactness 
is one of fact.°° Cases in which particular districts 
have been held to be®’ or not to be®® sufficiently com- 
pact are cited in the footnotes. 


Contiguity. Under a statute authorizing the at- 
tachment or annexation to a district of territory con- 
tiguous thereto, any territory may be annexed if, 
considered in connection with the original district 
and the other territory annexed, it forms therewith 
a connected and contiguous body or block of land;°® 
and so the fact that a particular tract 1s separated 
from the original district by intervening territory 
does not prevent its annexation if such intervening 
territory is also annexed at the same time. It 
has been held that a district is not composed of con- 
tiguous territory where it comprises two tracts of 
considerable extent connected only by a strip of 
land two feet wide and nearly three miles long.*? 
Where a district is required to be composed of con- 
tiguous territory, a portion, of its territory cannot 
be detached if such detachment results in the non- 
contiguity of the remaining territory of the dis- 
Erect. 


[§ 58] (8) Maximum Extension from School- 
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house or Center of District. In some jurisdictions 
statutes provide that no school district or other 
local school organization shall be so formed or cre- 
ated that any point on its boundaries, or the place 
of residence of any person residing within the dis- 
trict, shall be more than a specified distance from 
the geographical center of the district, or from the 
schoolhouse situate therein, or the like.7° It has 
been held that a district so formed as to violate 
such a statute can have no legal existence;7* but 
there is authority, to the contrary, that such a stat- 
ute is directory only and may be departed from when 
it is impracticable to comply therewith.*° Under 
a statute providing that no point on the boundary 
of a school district shall be more than a specified 
distance from the site of the schoolhouse, such dis- 
tance should be measured from the outer boundary 
of the schoolhouse site, provided the site does not 
exceed in area that authorized to be condemned for 
school purposes.*® 

[§ 59] e. Boundaries—(1) In General. A statute 
requiring the territorial extent of school districts 
and other local school organizations to be clearly 
defined by boundaries, such as creeks, roads, county 
lines, and the like, does not prevent a district from 
being bounded by lines other than those so specified, 
so long as they are clearly fixed or defirted.77 Where 
the description, in a statute or order establishing a 
district, of a portion of the boundary line is ambigu- 
ous, that construction will be adopted which accords 
with the evident intent of such statute or order.*® 


Railroad as boundary. Where a railroad is con- 
stituted or designated as the boundary between two 


‘school districts, the line between the two districts 


is the center line of such railroad,*® or, as has been 
said, the line midway between the rails of its main 


Bd. of Education v. Warren City 


Q0AseerPeO.. Vn Swift, 1270) Tle 5325, 210 69. 
NE 904; Peo. v. Crossley, 261 Ill. 78, 
103 NE 537. 


62. Peo. v. Moyer, 298 Ill. 143, 131 
NE 280. 


63. Peo. v. Vass, 325 Ill. 64, 155 
NE 854; Peo. v. Kinsey, 317 Ill. 47, 
147 NE 408; Peo. v. Standley, 313 Ill. 
46, 144 NE.355; Peo. v. Suess, 312 Ill. 


104, 143 NE 462. 
64. Peo. v. Vass, 


325 Ill. 64, 155 


NE 854; Peo. v. Keys, 313 Ill. 234, 145 
NE 152. 

65. Peo. v. Young, 301 Ill. 67, 133 
NE 698. 

66. Peo. v. Keys, 310 Ill. 198, 141 
NE 722. 

67... Peon ve Vass, 325 “lll. 64, 155 


NE 854; Peo. v. Kinsey, 337 Ill. 47, 
147 NE 408; Peo. v. Keys, 313 Ill. 
234, 145 NE 152; Peo. v. Frey, 313 
Ill. 204, 145 NE 77; Peo. v. Standley, 
313 Ill. 46, 144 NE 355; Peo. v. Bow- 
man, 312 Il]. 198, 143 NE 390; Peo. v. 
Rote, 312 Ill. 99, 148 NE 492; Peo. v. 
Farran, 311 Ill. 87, 142 NE 468; Peo. 
SAR SDUESON  SOOULLIN Dossy Loo NE Logs 
Peo. v. Baird, 307 Ill. 503, 139 NE 
132; Peo. v. Drennan, 307 Ill. 482, 139 
NE 128; Peo. v. Cowen, 306 Ill. 330, 
137 NE 836; Peo. v. Brown, 306 Ill. 
245, 187 NE 854; Peo. v. Patterson, 
305 Ill. 541, 187 NE 514; Peo. v. Gra- 
ham, 301 Ill.) 446, 134 NE 57; Peo. v. 
Switt, 270) 111.) 532, 110 NE. 904. 


68. Peo. v. Engle, 313 Ill. 483, 145 
NE 231; Peo. v. Crawford,’ 310 Ill. 
205, 141 NE 725; Peo. v. Young, 309 
Ill. 27, 189 NE 894; Peo. v. Simpson, 
308 Ill. 418, 139 NE 890. 


(56. C. J.—14] 


icine County Independent School Dist. 
No. 43, 148 Minn. 321, 181 NW 919; 
Kingfisher County School Dist. No. 74 
v. Long, 2 Okl. 460, 37 P 601. And see 
cases infra note 70. 


70. Lincoln County School Dist. 
No. 12 v. School Dist. No. 33, 25 Ida. 
554, 139 P 136; Richland Tp. School 
Corp. v. Hartford Independent School 
Dist., 162 Iowa 257, 144 NW 20; Thorn- 
ton v. Head, 140 Ky. 204, 130 SW 1075; 
In re Enlargement Yellow Medicine 
County Independent School Dist. No. 
43, 148 Minn. 321, 181 NW 919; King- 
fisher County School Dist. No. 74 v. 
Long, 2 Okl. 460, 37 P 601. Compare 
Ottawa Bd. of Education v. Jacobus, 
88 Kan. 778; 112 P 612" Cholding, un- 
der a statute authorizing the annexa- 
tion to a municipal school district of 
“territory outside the city limits but 
adjacent thereto’, that where territo- 
ry outside the city limits had been 
annexed to the city district for school 
purposes, the annexation of additional 
territory contiguous with that annex- 
ed but separated by it from the city 
limits was authorized) ; Peo. v. 
Graves, 219 App. Div. 568, 220 NYS 
414 (holding that under 4 statute au- 
thorizing the dissolution ef a district 
and the union of its territory to any 
adjoining school district, the territory 
of two adjoining districts, after their 
dissolution, may as one transaction be 
united to a district adjoining one of 
them, although it does not adjoin the 
other, since upon dissolution of the 
two districts they became one terri- 
tory). 


71. Warren Tp. Rural School Dist. 


School Dist. Bd. of Education, 121 Oh. 
St. 213, 167 NE 872. 


72. Peo. v. Camargo Community 
Cons. School Dist. No, 158, 313 Ill. 321, 
145 NE 154. 


73. See statutory provisions. 


74 Oliver v. Smith, (Tex. Civ. A.) 
187 SW 528; Cleveland v. Gaines, 
(Tex. Civ. A.) 184 SW 593. 


75. Beckham v. Gallemore, 147 Ga. 
323, 938 SE 884. 


76. Clear Spring Distilling Co. v. 
Bardstown Graded Common School, 
135 Ky. 458, 122 SW 527. 


77. Stephens v. Habersham County 
School Dist. No. 3, 154 Ga. 275, 114 SH 
LOG : 


78. See case infra this note. 


[a] Rule applied.—Where a _ spe- 
cial statute establishing a school dis- 
trict described its boundary in part 
as running ‘‘with the ridge south of” 
a designated town, and there were two 
ridges south of such town, the first 
ridge will be deemed to be the bound- 
ary, especially where a contrary con- 
struction would result in the inclusion 
in the district of territory manifestly 
intended by the statute to be exclud- 
ed therefrom. Somerset Public 
Schools Bd. of Education v. Graded 
Common School Dist. No. 76, 167 Ky. 
86, 180 SW 54. 


79. Eddyville Graded Common 
School v. Kuttawa Common School 
Dist. No. 29 Bd. of Education, 141 Ky. 
126, 182 SW 182. 
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track,8° without reference to the right of way;°? 
and the railroad is no more in one of such districts 
than in the other.®? 


River as boundary. Where the boundary of a 
school district is a river, the line is the center of 
the stream, in the absence of any apparent inten- 
tion that the district should run only to the bank.*? 


Dispute as to location. Parol testimony is admis- 
sible to establish the location of a boundary line 
between two school districts where the record of 
the establishment of such line has been lost,** or 
where the correctness of such record is in issue;*® 
and where conflicting evidence is presented the ques- 
tion is one for the jury.*® 


[§ 60] (2) Coincidence with Boundaries of Other 
Civil Divisions.** In the absence of constitutional 
or statutory provision to the contrary, the territorial 
boundaries of a school district or other local school 
organization may be fixed without reference to the 
boundaries of counties, townships, militia districts, 
or other civil divisions of the state, and need not 
eoincide therewith;*% and the mere fact that a dis- 
trict is called a “county school district” does not re- 
quire that its boundaries shall be identical with those 
of the county,®® nor prevent it from including less 
territory than. the entire county,®°® or from including 
territory in another county.°! In some jurisdic- 
tions, however, statutes provide that each civil town- 
ship shall constitute a school district ;°? and where 

such statutes exist the boundaries of school districts 
must coincide with those of the civil townships,?? 
and territory in one township cannot be attached to 
territory in another for school purposes.®* It has 
been held that such a statute has the effect of di- 
viding an existing district lying partly in one town- 
ship and partly in another;°° but a similar stat- 
ute, containing a further provision for converting 
existing districts into subdistricts, has been held 


80. Beckham v. Gallemore, 147 Ga. 
323, 93 SE 884. 


81. Eddyville Graded Common 
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not to dismember existing districts lying across a 


‘township line, but to continue them in existence as 


subdistricts.°° A duly organized district is not, 
however, divided or any part of its territory de- 
tached by a subsequent change in the boundaries of 
the civil township;®7 and a district created under a 
statute requiring it to embrace the whole terri- 
tory of a township is not invalidated by a subse- 
quently enacted statute the effect of which is to 
change its boundaries so as to inelude less than 
the whole township.°* Under a statute, contemplat- 
ing that each civil township shall constitute a school 
district, which provides that whenever a schoolhouse 
in an existing district formed of a part of two or 
more townships shall be removed the territory out- 
side the township in which the schoolhouse was 
located shall become and form a part of the town- 
ship district to which it geographically belongs, the 
removal of a schoolhouse to make way for the eon- 
struction of a new building on the same site is not 
such a removal as to work a restoration or transfer 
to other township districts of the territory lying out- 
side the township where the building is situate.®® 


[§ 61] (8) Extension by Prescription. It has 
been’ held that the limits of a school district may be 
extended by prescription, comprising a long-con- 
tinued exercise of control over additional territory 
for school purposes, provided the boundaries of such 
added territory are definite.1 


[§ 62] 38. Number of Inhabitants or School. 
Children. In the absence of any applicable statu- 
tory provision to the contrary, the existence or res- 
idence within the territory of a proposed school 
district or other local school organization of any 
particular number of inhabitants or persons is not 
essential to the creation of such district.2, In some 
jurisdictions, however, under statutes so providing,® 
every district must contain within its limits a speci- 


y | Re) Se | 
ec’ |e 


School v. Kuttawa Common School 
Dist. No. 29 Bd. of Education, 141 Ky. 
126, 132 SW 182. 


82. Beckham vy. Gallemore, 147 Ga. 
323, 93 SE 884; Eddyville Graded 
Common School v. Kuttawa Common 
School Dist. No. 29 Bd. of Education, 
141 Ky. 126, 132 SW 182. 


83. Sioux City Bridge Co. v. Miller, 
12 F. (2d) 41 [certiorari den 273 U. S. 
723 mem, 47 SCt 112 mem, 71 L. ed. 
859 mem]. 


[a] “Along the river.”—A descrip- 
tion of the boundaries of a school dis- 
trict as running “along the river’ does 
not show any intention that the dis- 
trict be limited to the river bank and 
not reach to the center of the stream; 
and its boundary is therefore the cen- 
ter of such river. Sioux City Bridge 
Co..v. Miller, 12 F. (2d) 41 [certiorari 
den 273 U. S. 723 mem, 47 SCt 112 
mem, 71 L. ed. 859 mem]. 


84. Kidd v. Walker, 206 Ky. 716, 
268 SW 335. 
85. Dover Common School Dist. 


No. 66 v. Dawson Independent School 
Dist., (Tex. Civ. A.) 223;SW 556. 


86. Dover Common School Dist. 
No. 66 v. Dawson Independent School 
Dist., supra. 


87. Boundary of municipal school 
flistrict as coinciding with boundary 
of city or town see infra § 94. 


aes Moore v. Denny, 150 Ga. 741,; NW 1. 

SE 306; Union Dist. Tp. v. Greene a : 

Indeperident Disti,) 41 lowalS0s- Cline ugar ee rd eee ena 

v. Martin, 94 Oh. St. 420, 115 NE 37. 9 M : 

To same effect Conover v. Parker, 57 7. agnolia Dist. Tp. v. Boyer In- 

N. J. L. 631, 31 A 769. dependent Dist., 80 Iowa 495, 45 NW 
y 907; Hancock Vv. Perry Dist. Tp., 78 


89. Cline v. Martin, 94 Oh. St. 420, 
115 NE 37. 


90. Wood v. Calaveras County, 164 
Cal. 398,129 P 283; Cline v.. Martin, 
94 Oh. St. 420, 115 NE 37. 


91. Cline v. Martin, supra. 


92. See statutory provisions. 


93. State v. Orr, 192 Iowa 1021, 
184 NW 326; State v. Consolidated In- 
dependent Dist., 190 Iowa 903, 181 NW 
178; Union Dist. Tp. v. Greene Inde- 
pendent Dist., 41 Iowa 30. See In re 
Wilkins Tp. School Dist., 70 Pa. 108 
(holding that, in view of the enact- 
ment of statutes dissolving all inde- 
pendent districts theretofore created 
out of parts of townships, except un- 
der certain circumstances, the legis- 
lative policy is to make school dis- 
tricts correspond with the municipal 
divisions of the county into town- 
ships). 


94. Troy Dist. Tp. v. Doyle Dist. 
Tp., 538 lowa 667, 6 NW 34. 


Districts lying partly in each of 
two townships in general see supra 
§ 52. 

95. Russell v. Cleveland Dist. Tp., 
97 Iowa 573, 66 NW 771; Large’ v. 
Washington Dist. Tp., 53 Iowa 663, 6 


Towa 550, 48 NW 527. 


98. Peo. v. Swanson, 289 Ill. 
124 NE 656. 


[a] Thus, (1) where a _ district 
comprising part of the territory of a 
township was created under a statute 
which was afterward declared uncon- 
stitutional, and thereafter a township 
district was created embracing the 
whole territory of the township, as 
required by statute, the subsequent: 
passage of a validating statute, 
whereby the first district was declared 
valid and the territory embraced in it 
was accordingly withdrawn from the 
township district did not render the 
latter defective or invalid as including 
less than an entire township. Peo. v. 
Swanson, 289 Ill. 835, 124 NE 656. 
(2) Effect of statute validating prior 
district as withdrawing its territory 
from district subsequently organized 
in same territory see infra § 7 


99. State v. McCormick, 37 Iowa 
142. 

1. Half-Way River School Dist. v. 
Bradley, 54 Conn, 74, 5 A 861. 


2. Peo. v. Painter, 267 Ill. 473, 108 
NE 683; Peo. v. Carter, 264 Ill. 42) 105 
NE 698. 


3. See statutory provisions. 


335, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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fed minimum number of inhabitants, families,® 
or children of school age;* and, where such a stat- 
ute exists, a district attempted to be created out of 


territory not having the requisite population is with-. 


out legal existence.’ Where two or more new dis- 
tricts are organized out of the territory previously 
comprising a single district, each must. contain the 
requisite number of persons.’ Such a statute does 
not, however, prevent the withdrawal or detach- 
ment of territory from an existing district merely 
because the territory remaining after such with- 
_ drawal or detachment will be left with a population 
less than that required for the formation of new 
districts,® nor does it prevent the creation of a 
consolidated district, provided for by a later stat- 
ute, by taking such part of the territory of a dis- 
trict that the remainder of its territory has fewer 
children than the statutory number;!° but where 
the statute prohibits encroachment upon the terri- 
tory of a district in such manner as to leave it with 
less than a specified population, a district cannot 
eut off from itself a territory having a lesser popula- 
tion than that so specified.1! 


Ascertainment of number. In ascertaining the 
number of children of school age, children who are 
outside the district or territory affected are to be 
counted if their fathers reside therein,’? in view 
of the rule that an infant’s domicile is prima facie 
that of his father.1* Under a statute permitting any 
village containing not less than a specified number 
of persons to be constituted a school district, and 
providing further that territory contiguous to such 
village may be ineluded in such district, the inhab- 
itants of such contiguous territory cannot be count- 
ed with those of the village to make the requisite 
number.'+ 


[§ 63] 4. Time of Creation or Alteration'*—a. In 
General. In some jurisdictions statutes permit or 
direct the creation of school districts or other lo- 
cal school organizations only between specified dates 
or during specified months of the year.1° Where 
such a statute exists it has been held that no district 
can validly be created or altered at any other time 
than that so specified;'” but there is authority for 
the view that a statute requiring the subdivision of 


4 Allen v. Bertram Dist. Tp., 70 13. 
Iowa 434, 30 NW 684. 


5. Chesshire v. Peo., 116 Ill. 493, 
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See Domicile § 25. 


14. Allen v. Bertram Dist. Tp., 70 21. 
Iowa 434, 30 NW 684. 
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counties into school districts before a specified date 
is merely directory and does not invalidate a sub- 
division made after such date.18 Where an order 
creating a district is made within the statutory time, 
the proceedings are not invalidated by the fact that 
the order is not copied into the record of the officer 
by whom, or board by which, it was made until 
after the expiration of such time.1® Such a statute 
imposes no restriction upon an officer to whom or 
board to which an appeal has been taken from the 
action of a subordinate agency in creating: or re- 
fusing to create a district.?° 


[§ 64] b. Restrictions on Successive Altera- 
tions.?+ In some jurisdictions statutes have been en- 
acted, the effect of which is to prevent the altera- 
tion of the boundaries of a school district or other 
local school organization within a specified length 
of time after the creation or a previous alteration 
thereof.2?, Under such a statute, the power of a 
subordinate agency upon which authority has been 
conferred to create and alter districts, when once 
regularly exercised, is exhausted, and revives only 
at the expiration of the period prescribed by the 
statute.2° Thus, where a statute provides that an 
order altering the boundaries of a district shall re- 
main in force for a specified time, no order can be 
made within such time which in effect repeals the 
previous order, either in whole or in part,?# and so 
no further alteration can be effected within the pe- 
riod prescribed by the statute.2°> Similarly, under 
a statute providing that when centralization of the 
schools of the several districts within a township or 
other territory has been effected it shall not be dis- 
continued within a specified period, no alteration 
may be effected whereby territory forming a part 
of a centralized district is detached or taken there- 
from within the period prescribed by the statute,?® 
although the transfer or annexation to a centralized 
district of additional territory within the statutory 
period is not prohibited, since it in no way works a 
decentralization of the district;?7 and where a 
statute provides that special tax school districts shall 

continue until disestablished or changed by like pro- 
ceedings to those by which they were created, a spe- 
cial tax district cannot be overlapped, altered, or 


agency in general see infra § 82. 


As prohibiting dissolution 
within statutory period see infra § 


6 NE 436. 

6. State v. Clardy;..267- Mo. 371, 
185 SW 184; State v. Patton, 79 Mo. 
A. 164; Rosell v. Neptune City Bd. of 
Education, 68 N. J. L. 498, 53 A 398 
[aff sub nom. Rosell v. Avon by the 
Sea, 70 N. J. L. 336, 57 A 1132]. See 
State v. Long, 275 Mo. 169, 204 SW 
914 (dictum); Williams v. Polk Coun- 
ty, 176 N. C. 554, 97 SE 478 (recog- 
nizing the rule). 

7. See cases supra notes 4-6. 


8. Chesshire v. Peo., 116 sh 493, 6 
NE 4386. 

9. State v. Patton, 79 Mo. A. 164. 

10. Holton v. Mason County Bd. of 
Education, 176 Ky. 578, 195 SW 1108; 
State v. Schuster, 285 Mo. 399, 227 
SW 60. 

Consolidated districts see inérs § 
96. 


11. State v. Hill, 152 Mo, 234, 53 
SW 1062; Calvert v. Bates, 44’Mo, A. 
626. ° : 


12. Gividen v. School Dist: No. 54, | 


126 Ky. 


194, 102 SW 1191, 31 KyL 
633, : 


15. When creation or alteration be- 
comes effective see infra § 79. 


16. See statutory provisions. 


17. Inre ephodel Tp. School Sect. 
No. 5, 24 Ont. 682. 


[a] Statute as relating to calendar 
year'and not school year.—A statute 
providing that a by-law altering a 
school district shall not be passed lat- 
er than the first day of May “in any 
year’, and shall not take effect before 
the 25th day of December next there- 
after, must be construed as relating 
to the calendar year, rather than the 
school year; and so a by-law passed 


in September must be quashed. In re 
Asphodel Tp. School Sect. No. 5, 24 
Ont. 682. 

18. Swenson v. McLaren, 2 Tex. 


Civ. A. 331, 21 SW 300. 


19. Bay State Live-Stock Co. v. 
Bing, 51 Nebr. 570, 71 NW 311. 


Orders and records generally see 
infra §§ 72-76 


20. State v. Waters, 
209 P 974, 


Appeals from action of subordinate 


112 Kan. 60, 


100. 


22. See statutory provisions; 
cases infra notes 23-25. 


23. Re Powers, 29 Ont. 571 [aff 26 
Ont. A, 483]. 


Continuing nature of delegated pow- 
er to create or alter districts in gen- 
eral see supra § 49 


24. Inre tate School Sect. 11, 
30 Ont. 43; Re Powers, 29 Ont. 571 
[Laff 26 Ont. A. 483]. 


25. In re Amaranth School Sect. 
11, 30 Ont, 43. 


26. State v. Goul, 97 Oh. St. 259, 
119 NE 824; Fulks v. Wright, 72 Oh. 
St. 547, 75 NE 55; Scott v. McCul- 
lough, 72 Oh. St. 538, 75 NE 52. But 
see Johann v. Milton Tp, Bd. of Edu- 
cation, 26 Oh. Cir. Ct. N. S. 209 (hold- 
ing that such provision does not pre- 
vent a change of the boundaries of a 
centralized district so long as such 
change is not carried to the extent of 
working a. decentralization of the 


and 


|! schools or used as a pretext for ac- 


complishing that result). 
27.. State v. Hall; 13 Oh. A. 350. 
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changed by the establishment of another district.?® 
A statute prohibiting the redistricting of a town 
for school purposes more than once in a specified 
number of years has been held not to relate only 
to a redistricting of the town as a whole, but to 
preclude the alteration of any district within the 
It has been held that a stat- 
ute prohibiting the initiation of proceedings to 
create a district more often than once in two years 
has no application to proceedings for the ecrea- 
tion of a district out of territory only a part of 
which was involved in prior proceedings.*° 
statute providing for the alteration of school dis- 
tricts by arbitrators, and prohibiting the alteration 
of a district within a specified time after an award 
of such arbitrators has become effective, no alter- 


statutory period.?° 


28. Gaulden v. Bellotte, 79 Fla. 104, 
83 S 866. 
29. Gustin v. Danvers School Dist. 


No. 5, 10 Gray (Mass.) 85. 

30. Schur v. Ottawa County Rural 
High School Dist. No. 1, 112 Kan. 421, 
ZL0) P 1105. 


31. In re Union School Section, 26 
Ont. 463. 
32. Purvis v. Robinson, 110 Miss. 


64, 69 S 678. 


Power to create or alter as a con- 
tinuing one see supra § 49. 


33. Mandamus to compel exercise 
of duties relating to creation or al- 
teration of school districts see Man- 
damus § 332. 

34. See statutory provisions. 

35. Ark.—Curtis v. Haynes Special 
School Dist. No. H, 128 Ark. 129, 193 
SW 523. 

Il11—Peo. v. Dunlap, 


248 Ill. 154, 


.93 NE 723. See Peo. v. Militzer, 301 
Ill. 284, 1383 NE 761 (applying the 
rule). 


Kan.—State v. Dowling, 117 Kan. 
493, 232 P 615; State v. Florence Bd. 
of Education, 111 Kan. 598, 207 P 
764. 


Ky.—Demossville Graded Common 
School Dist. v. Kenton County Bd. of 
Education, 193 Ky. 502, 236 SW 1038; 
Common School Dist. No. 50 v. Young, 
105 Ky. 299, 49 SW 28, 20 KyL 1191; 
Common School Dist. No. 50 v. Fish- 
back, 49 SW 29, 20 KyL 1198. 


Mo.—State v. Thompson, 323 Mo. 
248,19 SW (2d) 714; State v. Lathrop 
School Dist., 314 Mo. 315, 284 SW 135; 
State v. Consolidated School‘Dist. No. 
8, 277 Mo. 28, 209 SW 96; State v. 
Stouffer, 197 SW 248; Agency School 
Dist. v. Wallace, 75 Mo. A. 31'7. 


Mont.—Lake, ete., Counties School 
Dist. No. 28 v. Larson, 80 Mont. 363, 
260 P 1042. 


N. H.—Worthen v. Kingsbury, 
A 869. 


Okl.—State v. Lawton, 101 Okl. 176, 
224 P 347; Walker v. Chambers, 93 
@kl. 80, 219 P 659. 


Pa.—In re Newry School Dist., 11 
Pa. Super. 592; In re Newry Borough, 
21 Pa. Co. 465; In re Mount Pleasant 
School Dist., 20 Pa. Co. 60. 


S. D.—State v. Tralstead, 36 S. D. 
568, 156 NW 75. 
Tex.—Limestone County School Bd. 


vy. Wilson, (Civ. A.) 5 SW (2d) 805; 
Houston v. Little, (Civ. A.) 244 SW 
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44 SW 879. 

Wis.—State v. Callahan, 179 Wis. 
549, 191 NW 974; State v. Knight, 


172 Wis. 138, 178 NW 2538. 


Ont.—Roman Catholic Separate 
School’ y. Arthur Tp:,°21 Ont. 60; 
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sg 


Under a 


or alteration.?°® 


Trenton Grammar, etc., School v. 
Trenton, 26 U. C. Q. B. 353. 


To same effect State v. Riley, 97 Oh. 
St. 319, 119 NE 743. 


See Starkweather v. Fox, 236 Mich. 
57, 209 NW 849 (apparently applying 
the rule). 

And see cases infra this note; in- 
fra notes 36, 37; and infra §§ 66-77. 

[a] Time of compliance.—(1) 
Where provisions as to the time at 
which steps in the proceedings for the 
creation of a school district are man- 
datory, failure to comply therewith 
and take such proceedings at or with- 
in the time specified invalidates the 
attempted creation of the district. 
Agency School Dist. v. Wallace, 75 
Mo. A. 317; In re Mount Pleasant 
School Dist., 20’Pa. Co. 60. (2) The 
rule is, however, otherwise where the 
requirement is merely directory. 
Munn v. Soap Creek School Tp., 110 
Iowa 652, 82 NW 323; Agency School 
Dist. v. Wallace, supra. (3) Time of 
creation or alteration of district see 
supra §§ 63, 64. 


[b] Creation of new district out 
of territory of existing district.—In 
creating a new district out of particu- 
lar territory the procedure prescribed 
by statute for the creation of districts 
is to be followed, and not that pre- 
scribed for the consolidation of dis- 
tricts, although such territory com- 
prises two or more existing districts. 
Plott v. Haywood County, 187 N. C. 
125, 121 SE 190. 


[ec] Division of existing district 
and creation of new one.—Proceedings 
to divide a school district and create 
a new district from a part thereof 
must be those prescribed by a statute 
relating to the change of boundaries 
of a district rather than those pre- 
scribed by a statute relating to the 
creation of a new district in part from 
unorganized territory and in part 
from territory embraced within the 
boundaries of one or more existing 
districts. Wheeler v. Bingham Coun- 
tYa wollen iOONsliOmmee Dobe 


[d] Consolidation of districts or 
union of territories.—(1) Where it is 
desired to unite the territories of two 
districts, the procedure to be followed 
may be either that provided by stat- 
ute for consolidating districts, or that 
for annexing territory to a district. 
State v. Scott, 304 Mo. 664, 264 SW 
369. (2) Similarly, a new school dis- 
trict may be formed from the territo- 
ry of two districts either under a stat- 
ute prescribing the procedure for the 
establishment of a consolidated dis- 
trict, or under a statute relating to 
the uniting of two contiguous dis- 
tricts into one, or a statute relating 
to a change of the boundary lines of 
contiguous districts. State v. Spell- 
man, 191 Iowa 1181, 183 NW 577. (3) 


[§§ 64-65 


ation in the boundaries of a district can validly be 
made within the statutory period after an award 
of arbitrators refusing to make an alteration there- 
A statute requiring a board to hold a meeting 
annually on a specified date for the purpose of 
defining or altering the boundaries of schoo] dis- 
tricts does not prevent it from making alterations 
in such boundaries on other dates, or more often 
than once each year.?? 

[§ 65] 5. Proceedings for Creation or Altera- 
tion®*—a. In General. The mode of and proceedings 
for the creation or alteration of a school district 
or other local school organization are ordinarily pre- 
seribed by statute,?* at least substantial compliance 
with which is requisite to effect a valid organization 


Thus a new district is not formed 


But, where the procedure for consol- 
idation is prescribed by statute, it is 
not sufficient to comply with a pro- 
vision prescribing the procedure for 
creating a new district from the ter- 
ritory of two or more existing dis- 
tricts. Peo. v. Keigwin, 256 Ill. 264, 
100 NE 160. (4) Consolidation of dis- 
tricts in general see infra § 96. 


Le] Procedure in particular cases. 
—(1) Where a statute relating to the 
organization of districts lying partly 
in each of two or more counties pro- 
vides that the same preliminary steps 
shall be taken and the same course 
pursued as provided for the organiza- 
tion of other districts, and two meth- 
ods are prescribed for the organiza- 
tion of other districts, depending upon 
whether the territory is unorganized 
or is part of an existing district, the 
method to be followed in the case of a 
district lying partly in each of two 
counties is similarly dependent upon 
the nature of the territory affected. 
Peo. v. Pease, 66 Colo. 37, 178 P 562. 
(2) Where a statute empowers the 
commissioner’s court to subdivide the 
county into school districts, and pro- 
vides that when districts are. once 
established they shall not be changed 
except by a prescribed procedure for 
the transfer of territory from one dis- 
trict to another, such commissioners 
had no authority to change a district 
after territory had so been transfer- 
red to it by withdrawing such terri- 
tory therefrom, without observing 
the prescribed procedure for a trans- 
fer. Gabbart v. Johnson, 55 Tex. Civ. 
A. 181, 118 SW 883. (3) Under a stat- 
ute providing that the provisions of 
another statute relating to the chang- 
es of boundaries of common school 
districts Shall apply to town, city, and 
consolidated districts, a town district 
may change its boundaries in the 
same manner and according to the 
same procedure as common school dis- 
tricts. State v. Lathrop School Dist., 
314 Mo. 315, 284 SW 135. (4) A stat- 
ute authorizing the county board to 
dissolve a school district and attach 
the territory thereof to an adjoining 
district whenever a majority of the 
electors residing in such district shall 
petition therefor, and a statute pro- 
viding that the county board shall an- 
nex contiguous territory to single 
school districts when a majority of 
the legal voters of such territory and 
the board of directors of such single 
district shall ask, by petition, that 
the same shall be done, are not in 
conflict, the first conferring authority 
on the county board, and the second 
providing the procedure by which its 
authority may be exercised when ter- 
ritory of a common school district is 
proposed to be annexed to a single or 
special school district. Parker v. 


| Fielding, 174 Ark. 1017, 298 SW 203. 


(5) Where territory in one county is 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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out of two or more existing districts merely by tak- 
ing proper steps to disorganize the latter, without 
complying with the statutory provisions for the or- 
ganization of the new district ;?° and a distriet which 
ceased to exist upon the creation of a new district 
cannot be recreated or re- 
established in proceedings to dissolve the latter 
be divided, 
where permitted by statute, without first pursuing 
the statutory procedure for abolishing such dis- 
The creation of a school district is not de- 
pendent on the perfection of the district organiza- 
tion by electing officers or directors,?® nor is it de- 


embracing its territory 


district.27 <A district may 


trict.?§ 
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however, 


ae 


pendent upon giving the district a name or num- 


annexed for school purposes to a dis- 
trict of another county, no action by 
the board of education of the former 
county is necessary, in the absence of 
statute requiring it. Demossville 
Graded Common School! Dist. v. Kenton 
County Bd. of Education, 193 Ky. 502, 
236 SW 1038. (6) A statute prescrib- 
ing the procedure for altering school 
districts upon a petition of a majority 
of the heads of families residing in 
the district, “as shown by the last 
preceding school census,” is not re- 
pealed by the repeal of the statute 
providing for a school census, al- 
though the quoted clause thereby be- 
comes inoperative. Richmond School 
Dist. v. Contra Costa County, 165 Cal. 
555, 133 P 619. (7) A statute author- 
izing the county commissioners’ 
courts to subdivide their respective 
counties into convenient school dis- 
tricts does not require that the county 
be first divided into districts and then 
the districts subdivided, but the, stat- 
ute is to be construed as if it pro- 
vided that, the state being already 
divided into counties, the several 
counties shall be subdivided into dis- 
tricts, and such power can be more 
satisfactorily exercised by making 
one original division into such dis- 
tricts aS may be convenient. Reyn- 
olds Land, etc., Co. v. McCabe, 72 Tex. 
57, 12 SW 165. (8) The procedure 
prescribed by the state constitution 
for the creation of independent school 
districts does not apply to the crea- 
,tion of a county high school district, 
and a statute for the latter purpose is 
not unconstitutional for failirg to 
conform to such constitutional provi- 
sions. Casto v. Upshur County High 
School Bd., 94 W. Va. 513, 119 SE 
470. (9) The procedure prescribed by 
a statute for the organization of sin- 
gle or special school districts in cities 
and towns is not supplanted by the 
procedure prescribed by a subsequent 
statute for the formation of rural spe- 
cial school districts, in the absence of 
any express repeal. Murph y. Consol- 
idated School Dist. No. 39, 168 Ark. 
587, 270 SW 973; Brown v. Peach 
Orchard, 162 Ark. 175, 257 SW 732. 
(10) A statute relating to the pro- 
cedure for transferring territory from 
one school district to another, which 
refers only to transfers within the 
county school district, has no appli- 
eation to transfers of territory to an 
adjoining county district. Seneca Tp. 
Rural School Dist. Bd. of Education 
Vv. De. Tray, 95 Oh, St. 124,115 NE 
1023. (11) Where a statute prescrib- 
ing the procedure for the creation of 
special tax districts on a vote by the 
proposed district as a unit is appar- 
ently intended to apply to cases where 
new districts are created or formed 
out of territory exclusive of special 
tax districts, or at least out of ter- 
ritory having the same _ status 
throughout its entirety, so far as con- 
cerns the then existing school tax, or 
taxes, it does not apply to a proposed 
combining of special tax and nonspe- 
cial tax districts having a different 
rate of local school taxation whereby 


the success of the election on such a 
vote would mean a reduction of the 
tax rate in one district and the impo- 
sition of an entirely new and special 
tax in the others wherein the people 
may be outvoted. Perry v. Cox, 183 
Ni Ce 387, 112° SH 6) (2)-=Undervta 
statute authorizing the creation of 
special tax school districts and pro- 
viding that such districts shall con- 
tinue until disestablished or changed 
by like proceedings to those by which 
they were created a special tax dis- 
trict cannot be overlanped, altered or 
changed by the establishment of an- 
other district. Gaulden v. Bellotte, 79 
Fla. 104, 83 S 866. 


36. Agency School Dist. v. 
lace, 75 Mo. A. 317. 

27. Curtis v. Haynes Special School 
Dist. No. H, 128 Ark. 129, 193 SW 523; 
State v. Consolidated School Dist. No. 
3, 277 Mo. 28, 209 SW 96. 


Dissolution or abolition of districts 
see infra §§ 98-112 

38. Blue v. Vass Graded School 
Dist., 187 N. C. 431, 122 SE 19. 


39. Ida.—Pickett v. Fremont Coun- 
ty24elday 200, 133) Peli 2: 


Ill.—Peo. v. Crossley, 
103 NE 537. 


Iowa.—Linn Grove Independent 
Cons. School Dist. v. Rokkan, 169 NW 
656; Burr Oak Tp. Independent School 
Dist. No. 8 v. Burr Oak Independent 
School Dist., 48 Iowa 157. 


Mo.—State v. McKown, 315 Mo. 
1336, 290 SW 123. See State v. Bur- 
ford, 82 Mo, A. 343 (distinguishing in 
this respect between the district as a 
territorial subdivision, and its corpo- 
rate entity, the latter being depend- 
ent upon proper organization, but the 
former not depending thereon). But 
see Agency School Dist. v. Wallace, 
75 Mo. A. 317 (holding that the elec- 
tion of directors is as essential as the 


Wal- 
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approval of a plat defining the 
boundaries of the district). 
Oh.—Cline v. Martin, 3 Oh. A. 446, 


21 OhyGir, -Cti Nas. 4049 3570Oh-)Cir: 
Ct. 558; Cline v. Martin, 5 Oh. A. 90, 
21 Oh. Cir. Ct. N. S. 404 (semble). 
Compare Cist v. State, 21 Ohio St. 339 
(holding that under a statute declar- 
ing that each city and incorporated 
village containing not less than a 
specified number of inhabitants “shall 
be and is hereby created” a separate 
school district, an incorporated vil- 
lage upon attaining the population 
specified does not ipso facto become 
a separate school district, but that the 
statute clearly implies that it shall 
not become such, or be detached from 
the township jurisdiction for school 
purposes, until a Separate organiza- 
tion be effected). 

40. Pickett v. Fremont County, 24 
Ida. 200, 133 P 112. 


41. District No. 5 School Directors 
v. District No. 10 School Directors, 73 
Ill. 249. 

Apportionment and distribution of 
school funds see supra §§ 41-44. 


42. State v. Hamilton, 69 Miss, 116, 
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ber,*® or upon entering to the credit of the district 
the amount of school funds apportioned to it,#! or 
upon the levy of a tax for school purposes,?? or, 
in general, upon subsequent compliance with mere- 
ly directory requirements of the statute,#? although 
it has been held that, under a statute requiring a 
board or officer to designate the location of the 
schoolhouse, failure to designate such location ren- 
ders the attempted creation of the district a nulli- 
Where two statutes prescribing the procedure 
coéxist and are both applicable, proceedings may be 
taken under either;*® and a statute prescribing a 
new and additional method of procedure,*® or adding 


10 S 57. 


_ District and other local school taxa- 
tion in general see infra §§ 749-894. 


43. Union School Dist. School v. 
New Union School-Dist. School, 135 
Ill. 464, 28 NE 49; District No. 5 
School Directors v. District No. 10 
School Directors, 73 Ill. 249. See 
Agency School Dist. v. Wallace, 75 
Mo. A. 317 (dictum). 


Certification of action or transmit- 
tal of copies of order and proceedings 
see infra § 77. 

When creation or alteration bhe- 
caore effective in general see infra 


£4, Marshall County v. Brown, 146 


‘Miss. 56, 111 S 831. 


45. Ark.—Manley v. Moon, 177 Ark. 
260, 6 SW (2d) 281. 


Iowa.—Chambers v. Housel, 233 
NW 502; State v. Spellman, 191 Iowa 
1181, 183 NW 577. 


Doe eae v. Scott, 304 Mo. 
264 SW 369 


N. D.— McDonald v. Hanson, 37 N. 
D. 324, 164 NW 8. 


Or.—Evans vy. Hurlburt, 117 Or. 274, 
243 P 558. 


See Hancock County Bd. of Educa- 
tion v. Boehm, 102 Oh. St. 292, 131 
NE 812 (applying the rule). 


[a] Rule applied.—Where the leg- 
islature in plain terms grants power 
and ‘discretion to create a new school 
district from one or more existing dis- 
tricts or parts thereof, no presump- 
tion arises that it was the intention 
that such power or discretion should 
be limited or controlled by other sec- 
tions of the statute, existing and un- 
repealed, providing for another and 
different method of transferring ter- 
ritory from one district to another. 
Hancock County Bd. of Education vy. 
Boehm, 102 Oh. St. 292, 131 NE 812. 


46. Ark.—Special School Dist. No. 
60 v. Special School Dist. No. 2, 181 
Ark. 253, 25 SW (2d) 443; School Dist. 
No. 38 v. Clay County Bd. of Educa- 


664, 


tion, 180 Ark. 378, 21 SW (2d). 602; 
Eubanks v. Futrell, 112 Ark. 437, 166 
SW 172. 


Ida.—Lincoln County School Dist. 
No. 12 v. School Dist. No. 33, 25 Ida. 
554, 189. P 136. 


Ill.— Peo. v. Shultz, 298 Ill. 125, 131 
NE 279; Peo. v. Crossley, 261 Ill. 78, 
103 NE 537. 


Ky.—Keenon v. Adams, 176 Ky. 618, 
196 SW 1738. 


Minn.—In re Freeborn 
School Dist. No. 938, 
192 NW 345. 


Nebr.—Peterson v. Anderson, 
Nebr. 149, 158 NW 1055. 


N. C.—Hicks v. Wayne County Bd. 
of Education, 183 N. C. 394, 112 SE 1. 


N. D.—Billings School Dist. v. 
Loma Special School Dist., 56 N. D. 
751, 219 NW 336; Bloomington School 
Dist. No. 17 v. Larson, 53 N. D. 594, 
207 NW 650; Loucks vy. Phelps, 48 


County 
155 Minn. 41, 


100 


214 [56 C.J.] 


an additional requirement or prerequisite,*’ is ordi- 
narily not to be construed as repealing by implica- 
tion a prior statute not in conflict therewith, al- 
though the rule is, of course, otherwise where con- 
flict exists,4® or where the later statute fully covers 
the subject matter and is manifestly intended to be 
in substitution for the earlier one.*? Where a stat- 
ute prescribing the procedure in particular circum- 
stances or with respect to districts of a particular 
kind or nature exists concurrently with a general 
statute which in terms is applicable to all cases, the 
procedure prescribed by the former must be fol- 
lowed in a ease falling within its terms;°° but such 
specific statute is not to be extended to cases not 
clearly within its provisions,®! and it is not to be 
construed as amending or repealing the general 
statute with respect to other cases than those to 
which it relates.°? It has been held that compli- 
ance with the procedure prescribed by the statutes 
existing at the time the proceedings for the creation 
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cient, notwithstanding a change made therein by a 
statute becoming effective thereafter and before the 
termination of the proceedings.®* Proceedings un- 
der an unconstitutional statute are ineffective,°* as 
are proceedings taken under a statute which has not 
yet gone into effect.°° The procedure to be pur- 
sued in creating or altering a district is not affected 
by a mere transfer of the power of creation or al- 
teration from one agency to another.°>” 


Sufficiency of compliance.®® In general, statutes 
prescribing the procedure for the creation or alter- 
ation of school districts should be construed lber- 
ally,°” and not strictly or technically,®® nor is any 
requirement to be read into the statute which is not 
plainly expressed therein or necessarily inferred 
therefrom;°® and, while there are various dicta 
to the effect that strict compliance with the stat- 
utes is necessary,°° substantial compliance with 
their requirements is ordinarily held sufficient, not- 
withstanding minor irregularities in the proceed- 


or alteration of a district were instituted is suffi- 


IN. DY 10595 189° NW 107. ; 
Oh.—Ctark v. Curtiss, 28 Oh. A. 129, 
162 NE 637. 
Okl.—Dorvage v. Grant County 
Cons. School Dist. No. 3, 73 Okl. 66, 
DASE Oo. 


S. D.—State v. Chitty, 40 S. D. 164, 
166 NW 633. 


Tenn.—Oneida High School v. Scott 
County Bd. of Education, 145 Tenn. 
306, 237 SW 52. 


See Mebane v. Hickory Flat, 99 
Miss. 592, 55 S 359 (applying the 
rule). 

Repeal by implication in general see 
Statutes [36 Cyc 1071]. 


47. Consolidated School Dist. No. 
2 v. Special School Dist. No. 19, 179 
Ark. 822,18 SW (2d) 349; State v. Van 
Peursem, 202 Iowa 545, 210 NW 576. 


4s. Ala.Vaughan v. McCartney, 
217 Ala. 103, 115 S 30. 


Ark.—Woodruff v. Rural Special 
School Dist. No. 74, 170 Ark. 383, 279 
SW 1037; Swift v. Common School 
Dist. No. 8, 163 Ark. 150, 259 SW 375. 


Ky.—Demossville Graded Common. 
School Dist. v. Kenton County Bd. 
of Education, 193 Ky. 502, 236 SW 
1038; Hume v. Grant, 165 Ky. 723, 
178 SW 1028; Slaughterville Graded 
School Dist. v. Brooks, 163 Ky. 200, 
173 SW 305; Hopkins County Bid. of 
Education v. Givens, 147 Ky. 837, 146 
Sw 16. ° 

Oh.—Kneale v. Jennings, 111 Oh. St. 
637, 146 NE 87. 


Okl1.—Johnston County School Dist. 
No. 7 v. Cunningham, 51 Okl. 261, 151 
P 633. 

Tex.—Terrell v. Clifton Independ- 
ent School Dist., (Civ. A.) 5 SW (2d) 
808. 

49. Common School Dist. No. 52 v. 
Rural Special School Dist. No. 11, 146 
Amrik 3251 2259 SW O23) King -v. »Me- 
Dowell, 107 Ark. 381, 155 SW 501; 
State v. Tuhey, 189 Ind. 635, 128 NE 
689; Quick v. Smith, 86 Ind. A. 676, 
159 NE 556; Dover Common School 
Dist. No. 66 v. Navarro County School, 
112 Tex. 501, 248 SW 1062. 


[a] Implied repeal of prior special 
act.—A statute prescribing the proce- 
dure for the consolidation of schools 
in a particular county is repealed by 
implication by a subsequent general 
statute prescribing the procedure for 
consolidation which covers the whole 
subject matter and is intended to be 
exclusive. King v. McDowell, 107 
Ark. 381, 155 SW 501. 


50. Ida.—Wood v. Independent 
School Dist. No. 2, 21 Ida. 734, 124 
PA T8.08 


Kan.—State v. Rural High School 
Ae Dist. No. 8, 117, Kany 332, 231). P 


Minn.—Consolidation of School 
Dist. No. 30 v. Consolidated School 
sey No. 30, 151 Minn. 52, 185 NW 


Okl.—State v. Smith, 142 Okl. 264, 
286 P 805. 


S. D.—Colfix v. Caldwell, 37 S. D. 
243, 157 NW 661. 


Tex.—Baker v. State, (Civ. A.) 26 
SW (2d) 324. 


W. Va.—Campbell v. Triadelphia 
Dist. Bd. of Education, 79 W. Va. 489, 
92 SE 244, 


See Kramm v. Bogue, 127 Cal. 122, 
59 P 394 (holding that, under a stat- 
ute relating to the attachment of ad- 
joining territory to a municipal school 
district, the procedure thereby pre- 
scribed governs, and the procedure for 
changing the boundaries of districts 
does not apply). 


[a]. Thus, where a general statute 
authorizing the creation and altera- 
tion of school districts coéxists with 
a statute prescribing the mode of 
changing the boundaries of independ- 
ent school districts, the latter must 
be construed as providing a distinct 
and exclusive method of changing the 
territorial limits of independent dis- 
tricts. Baker v. State, (Tex. Civ. A.) 
26 SW (2d) 324, 


51. See case infra this note. 


[a] MTllustration.—Where the pro- 
cedure for consolidating school dis- 
tricts or annexing territory to an ex- 
isting district is prescribed by a stat- 
ute under which the qualified electors 
in all the districts affected have the 
right to vote on the consolidation or 
annexation, a provision of a further 
statute that the consolidation of a dis- 
trict with another district containing 
an incorporated village shall be ef- 
fected by a vote of the rural districts 
only does not apply where the dis- 
trict contains only a part of the ter- 
ritory of an incorporated village, and 
accordingly in such case the voters of 
such district, as well as those of the 
district or ‘districts proposed to be 
consolidated therewith, have a right 
to vote on the proposition. Consoli- 
dation of School Dist. No. 30 v. Con- 
solidated School Dist. No. 30, 151 
Minn. 52, 185 NW 961. 


52. Thomasson vy. Warren Grove 


ings, if no prejudice results.°+ 


So inaccuracies or 


Independent School Dist., 206 Iowa 
1183, 221 NW 776. 


53. West Leechburg v. Allegheny 
Tp. School, 300 Pa. 73, 150 A 88. 


54. Peo. v. Merritt, 327 Ill. 269, 158 
NE 396. 


55. State v. Bentley, 80 Kan. 227, 
LOL Pra onse 


554. Special School Dist. No. 60 v. 
Special School Dist. No. 2, (Ark.) 25 
SW (2d) 443. 


56. With requirements as to: 


Calling and holding election on ques- 
tion of creation or alteration see in- 
fra § 70 


Form, contents and submission of pe- 
tition for creation or alteration see 
infra § 66. 


Notice of proposal for creation or 
alteration, or of proceedings pre- 
liminary thereto see infra § 67. 


57. State v. McKown, 315 Mo. 1336, 
290 SW 123; State v. Foxworthy, 301 
Mo. 376, 256 SW 466; State v. Glaves, 
268 Mo. 100, 186 SW 685; State v. 
Andrae, 216 Mo. 617, 116 SW 561; 
State v. Begeman, 221 Mo. A. 257, 2 
SW (2d) 110; School Dist. No. 16 v. 
New London School Dist., 181 Mo. A. 
583, 164 SW 688; Parker vy. Debnam, 
195 N. C. 56, 141 SE 535. And see 
cases infra note 58. 


58. State v. Consolidated School 
Dist. No... 1, GMov A.) 288 »SWw 8195 
State v. Sims, (Mo. A.) 201 SW 910; 
State v. Callahan, 179 Wis. 549, 191 
NW 974. And see cases supra note 
57. But see Bradwisch v. Howey, 45 
S. D. 110, 186 NW 565 (dictum, that 
“the statute must be strictly con- 
strued, and as_ strictly complied 
with’’). 

59. State v. McKinny, 146 Wis. 673, 
132 NW 600. 


60. ‘ Yeager v. Merritt, 153 Miss. 64, 
120 S 832; Bradwisch v. Howey, 45 S. 
D. 110, 186 NW 565; State v. Tral- 
stead, 36 S. D. 568, 156 NW 75. 


61. Colo.—Pitkin County v. Basalt 
Union High School Dist., 82 Colo. 438, 
ZOOL P45. 


Ga.—Morris_ v. State, 153 Ga. 438, 
112 SE 468; Beckham v. Gallemore, 
147 Ga. 323, 938 SE 884. 


Ind.—Gibson vy. Searcy, 
515, 1837 NE 182. 


Iowa.—Newlon v. Montrose Inde- 
percent Dist., 109 Iowa 169, 80 NW 
16. 


Kan.—State v. Clark County Rural 
High School Dist. No. 2, Kan. 
797, 280 P 892; State v. Dowling, 117 


192 Ind. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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irregularities in the name or designation of a dis- 
trict in the proceedings for its establishment will not 
invalidate its organization where no one is misled 
A more strict compliance may be requi- 
site for some purposes, however, than for others.** 


Where error occurs in course of proceedings to 
create or alter a district, it is ordinarily not neces- 
sary to initiate proceedings anew, but new -pro- 
ceedings may be had from the point of the error 


thereby.°? 


only.®# 
[§ 66] b. Petition.®® 


Kan. 493, 232 P 615. See Cloud Coun- 
ty School Dist. No. 50 v. Roach, 41 
Kan. 531, 21 P 597 «(holding that 
where certain territory was designat- 
ed by statute as the county seat of a 
county, and afterward became part 
of a municipality embracing other 
territory in addition, and the county 
Superintendent of schools had his of- 
fice in such municipality but not in 
the territory originally designated as 
the county seat, any irregularity in 
his acts in changing the boundary 
lines of an existing school district or 
creating a new district, growing out 
of the location of his office at such 
place, are immaterial). 


Ky.—Stuart v. Petrie, 138 Ky. 514, 
128 SW 592; Howard v. Forrester, 109 
Ky. 336, 59 SW 10, 22 KyL 843 (sem- 
ble). See Elkhorn Coal Co. v. Wright, 
230 Ky. 33, 18 SW (2d) 862 (applying 
the rule). 


Mich.—Howell _ v. 
Mich. 556, 90 NW 410. 


Mo.—State v. Sullivan, 320 Mo. 362, 
8 SW (2d) 616; State v. McKown, 
315 Mo. 1336, 290 SW 123; State v. 
Thompson, 260 SW 84; State v. Fox- 
worthy, 301 Mo. 376, 256 SW 466; 
State v. Bright, 298 Mo. 335, 250 SW 
599; State v. Stouffer, 197 SW 248; 
State v. Begeman, 221 Mo. A. 257, 2 
SW (2d) 110; State v. Sexton, 151 Mo. 
ALT oo 5S. oA. 


Nebr.—Biart v. Myers, 91 NW 573. 


Tex.—Whitmire v. State, (Civ. A.) 
47 SW 293. 

Wis.—Kittelson v. Dettinger, 174 
Wis. 71,182 NW 340; State v. McKin- 
ny, 146 Wis. 673, 132 NW 600. See 
State v. Callahan, 179 Wis.. 549, 191 
NW 974 (dictum). 


Ont.—In re Leddingham, 29 U. C. 


Shannon, 130 


@. B. 206. 
See Peiper v. Chippewa County 
Schools, 130 Minn. 54, 153 NW 112 


(recognizing the rule). 


Compare McCarter v. State, 82 Okl. 
78, 198 P 303 (holding that where a 
district was regularly created out of 
territory which had in fact an as- 
sessed valuation in excess of the min- 
imum required by statute, the fact 
that at the time of such creation the 
state auditor had not certified to the 
county clerk the assessed valuation 
of particular property situate within 
the district did not make the organ- 
ization illegal). 

And see cases infra note 62. 

[a] Imspection by county superin- 
tendent.—(1) A statute requiring the 
county superintendent to visit a com- 
munity and investigate its needs be- 
fore authorizing a consolidation of 
districts was sufficiently complied 
with where the county superintend- 
ent, diving in the neighborhood, went 
over*’and examined the territory, and 
ascertained the number of square 
miles, the size, and the financial abil- 
ity of the district. State v. Stouffer, 
(Mo.) 197 SW 248. (2) A consolida- 
tion is not invalidated by the failure 
of the county superintendent to visit 


-the community and there investigate 


Statutes in some jurisdic- 
tions provide for the submission of a petition, signed 
by persons seeking the creation or alteration of a 


\ 
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school district or other local school organization, 
to the officer, board, or other subordinate agency 
of the state charged with power to effect such cre- 
ation or alteration or to call an election for the sub- 
mission of the question to popular vote or other- 
‘wise set in motion the machinery for fulfilling the 
wishes of such petitioners.*é 
makes the presentation of such a petition a condi- 
tion precedent to the exercise by such officer or 


Where the statute 


board of its power, no school district may validly 


its needs, where he is familiar with 
conditions in the district by reason 
of the previous discharge of his du- 
ties, and advised with persons in the 
district, since the purpose of the stat- 
ute is only to require him to familiar- 
ize himself with the needs of the com- 
munity. State v. Bright, 298 Mo. 335, 
250 SW 599. 


[b] Rule applied.—Where the com- 
missioner’s court, which was vested 
by law with power to create and alter 
school districts, failed to comply with 
a statutory requirement that the dis- 
tricts established be described by 
giving the acreage thereof, but de- 
lineated the districts upon a map 
showing the surveys but not the acre- 
ages, and adopted such map as a de- 
scription of such districts, which 
were organized thereunder and con- 
tinued to exercise their powers for 
fourteen years, there was not such a 
departure from the statute as to ‘ren- 
der the action of the commissioner’s 
court void. Whitmire v. State, (Tex. 
Civ. A.) 47 SW 293. 


62. Beckham v. Gallemore, 147 Ga. 
323, 93 SE 884; Buck v. Corrigan, 233 
Mich. 414, 206 NW 798; State v. Mc- 
Kown, 315 Mo. 1336, 290 SW 123; 
otake v. Scott, 307 Mo. 250, 270 Sw 


63. Burnham v. Claiborne Parish 
Police Jury, 107 La. 513, 32 S 87. 


[a] Thus, in determining whether 
proceedings to divide a parish into 
school districts were sufficiently for- 
mal and in compliance with the stat- 
ute, regard must be had to whether 
the question arises in connection with 
the mere distribution of the school 
fund among the districts, or in con- 
nection with the exercise of the tax- 
ing power, a much less strict compli- 
ance being sufficient in the former 
than in the latter case. Burnham v. 
Claiborne Parish Police Jury, 107 La. 
513,..32) S) 87. 


64. State v. Consolidated Inde- 
pendent School Dist., 190 Iowa 903, 
181 NW 178; State v. Sullivan, 80 
Ok], 81, 194 P 446. See State v. Orr, 
192 Lowa 1021, 184 NW 326 (apply- 


ing the rule). 


65. Effect of remonstrance see in- 
fra § 69. 


66. See statutory provisions. 


[a] In South Dakota, under L. 
(1879) ec 14 § 10, providing that it 
shall be the duty of the county super- 
intendent “‘“‘to divide his county into 
school districts, and to subdivide and 
rearrange the boundaries of the same, 
when petitioned by a majority of the 


citizens residing in the district or 
districts to be affected by said 
change,” a change in an existing dis- 


trict may be made provided a major- 
ity of the citizens thereof petition 
for it, but such petition is not neces- 
sary ‘to authorize the original divi- 
sion of the county into school dis- 
tricts. Coler v. Rhoda School Tp., 6 
S. D. 640, 68 NW 158. 


{[b] In Utah, under School L. of 
March 11, 1897, c 4 § 3, providing that 
the board of county commissioners 


be created or altered, or no valid election be called 
or held, as the case may be, until a proper petition 
has been presented,°* such an officer or board be- 


may create a district out of territory 
not already in a district or out of a 
part or parts of one or more existing 
districts upon being petitioned so to 


do by residents of the territory, and, 


may change the boundaries of, con- 
solidate, and divide existing school 
districts, such petition is essential to 
the creation of a new district, but is 
not requisite to authorize the board 
to detach territory from one district 
and attach it to another. Davis Coun- 
ty Sixteenth School Dist. v. Davis 
County, 16 Utah 323, 52 P 279. 

Power of boards or other subordi- 
nate agencies to create or alter school 
districts in general see supra § 49. 

Submission of question to popular 
vote see infra § 70. 

67. Ariz.—Hopkins v. Yuma Coun- 
ty School Dist. No. 11, 20 Ariz. 431, 


VSIst, 366: 
Ark.—School Dist. No. 14 v. Hen- 
derson, 146 Ark. 338, 226 SW 517; 


Curtis v. Haynes Special School Dist. 
No. H, 128 Ark. 129, 193 SW 6523; 
Beavers v. State, 60 ‘Ark. 124, 29 sw 


Colo.—Peo. v. Van Horn, 20 Colo. A. 
215, 77 P 978. 


Dak.—Dartmouth Sav. Bank vy. 
School-Dists. Nos. 6 and 31, 6 Dak. 
332, 438 NW 822. 


Ida.—Pickett v. Fremont County, 24 
Ida. 200, 133 P 112. 


Tll.—Peo. v. Community High 
School Dist. No. 408 Bd. of Education, 
308 Ill. 578, 140 NE 22; Logue v. Bat- 
terton, 247 Til. 605, 93 ‘NE 354; Bour- 
land v. Snyder, 924 Ill. 478, 79 
569; Carrico v. Peo., 123 Ill. 
NE 66; Scott v. Schools Trustees, 71 
TibkseAG "95: Potter v. School Trustees, 
10 Ill. A. 348. See McKeown v. Moore, 
303 Ill. 448, 135 NE 747 (recognizing 
the rule); Peo. v. Ricker, 142 Ill. 650, 
32 NE 671 (dictum). 


Ind.—Good v. Howard, 174 Ind. 358, 
92 NE 115; Henricks v. State, 151 Ind. 
454, 50 NE 559, 51 NE 930; Mishler v. 
Emerson, 88 Ind. A, 420, 164 NE 292. 
But see Nutter v. School Dist. No. 4, 
4 Blackf. 351 (holding that under a 
statute authorizing the township 


. trustees to alter a school district on 


petition of a majority of the voters 
thereof, if the boundary of one dis- 
trict is changed conformably to a 
proper petition, the consequent 
change of the boundary of an adjoin- 
ing district is valid without a petition 
of the voters of the latter district). 


Iowa.—Brooker y. Ludlow, 189 Iowa 
760, 179 NW 145. 


Ky.—Elkhorn Coal Co. v. Wright, 
230 Ky. 38, 18 SW (2d) 862; Hopkins 
v. Dickens, 188 Ky. 368, 222 SW 101; 


Waring v. Bertram, 75 SW 222, 25 
KyL 307. 
Minn.—Hennepin County School 


Dist. No. 135 v. McConnell, 150 Minn. 
57, 184 NW 369; In re Consolidation 
of School Dists., 140 Minn. 475, 168 
NW 552; Peiper v. Chippewa Coun- 
ty Schools, 130 Minn. 54, 153 NW 112; 
In re Nobles County School Dists. 
Nos. 2, 3, and 4, 122 Minn. 383, 142 


. 
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ing without power to waive complance with the 
and no action may be taken, or election 
held upon any proposal, other than or different from 
that embodied in a proper petition,®® except where 
less territory than that described in the petition will 
be affected,’° or, under some statutes, except for 
the correction of errors of description in the pe- 
tition,’ or where the officer or board is given dis- 
eretionary power to fix the boundaries for the best 


statute ;°° 


NW 723. 


Miss.—Myers v. De Soto County, 
156 Miss. 251, 125 S 718; Lee v. Bas- 
Sett, 153 Miss. 854, 121 S 842; Yeager 
v. Merritt, 153 Miss. 64, 120 S 832; 
Lamb v. Morgan, 152 Miss. 664, 120 
Seeve5e 

Mo.—Butler County School Dist. 
No. 2 v. Pace, 113 Mo. A. 134, 87 SW 
580. See School-Dist. No. 1 v. School- 
Dist. No. 4, 94 Mo. 612, 7 SW 285 (ap- 
plying the rule). 

Mont.—Lake, ete., Counties School 
Dist. No. 28 v. Larson, 80 Mont. 363, 
260 P 1042. 


Nebr.-—State v. Compo 28 Nebr. 
485, 44 NW 660. 


N. Y.—Langto v. Raymond, 90 App. 
Div. 614, 86 NYS 182. 


Okl.—Tulsa County School Dist. 
No. 9 v. Tulsa County, 138 Okl. 254, 
280 P 807; Carter County Cons. 
School Dist. No. 72 v. Wilson Bd. of 
Education, 113 Okl. 217, 242 P 173; 
Wilson Bd. of Education v. Carter 
County Cons. School Dist. No. 72, 113 
Okl. 216, 240 P 623; Rogers County 
School Dist. No. 17 v. Haton, 97 Okl. 
WieZeo. Loo Tausrol tht Vv. State, 84 Okl. 
283, 203 P 1046; King v. State, 83 Okl. 
297, PAG 2 641; Cleveland vy. Grady 
County School Dist. No. Th, al CONN Se 
Pleas  Somith ys tate; ‘47 Okl. 682, 
149 P 884; Caddo County School Dist. 
No. 44 v. Turner, TeEOKIE VAnaiouenowe: 


Or.—State v. Evans, 82 Or. 46, 160 
P 140. Compare School Dist. No. 110 
v. Palmer, 41 Or. 485, 69 P 453 (hold- 
ing that under a statute authorizing 
a hoard to alter school districts “when 
petitioned to do so, in the manner 
hereinafter specified, * but, failing to 
provide for or specify any manner of 
petitioning, such board is without 
power to make any changes or altera- 
tions). 

Tex.—Bland v. 
pendent School Dist., 
(2d) 72. 

Wash.—State v. Pierce County Su- 
Dem Ct. wht Wish 2), od "P62 ie 
Peth v. Martin, 31 Wash. 1, 71 P 549. 


Ont.—In re Morrison, 13 U. C. Q. 
B. 279. See Union School Section v. 
Lockhart, 27 Ont. 345 [dism 


Orangefield  Inde- 
(Civ. A.) 24 SW 


app 26 


Ont. 662]; In re McAlpine, 45 'U. C. 
Q. B. 199 (both cases recognizing 
the rule); In re Ley, 13 U. C. Q. B. 


433 (dictum). 


See Coler v. Rhoda School Tp., 6 
S. D. 640, 68 NW 158 (dictum). 


Compare Beard v. Floyd County Bd. 
of Education, 165 Ga. 227, 140 SE 372; 
Maddox v. Gilbert, 165 Ga. 152, 140 
SE 358; Walker v. Hall, 161 Ga. 460, 
131 SE 160 (all holding that, under a 
statute authorizing certain action by 
the board of education, provided that 
if one fourth of the voters, being not 
less than ten, object, it shall be the 
duty of the county superintendent to 
eall an election, ete., objection must 
be presented by one fourth, and not 
less than ten, of the voters before the 
county superintendent is authorized 
to call the election); Cummings vy. 
Drake, 164 Ga. 251, 138 SE 156 (to 
same effect, holding that where two 
districts are created by the same res- 
olution of the county board, and ob- 
jection is filed against the formation 
of only one of such districts, the 
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county superintendent is not author- 
ized to call an election in the other 
district). 
Sufficiency of oral request see infra 
text and note 93 
10 


68. Potter v. School Trustees, 
Ill. A. 348. 

69. Pope County School Dists. Nos. 
14, 15, and 44 v. County Bd. of Educa- 
tion, 177° “Ark, 134, 7 SW. (2a). 7985 
State View OL hoa lowa 1021, 184 NW 
326; Crowson v. Young, (Miss. ) 126 
Ss 470; Calhoun County v. Young, 156 
Miss. 644, 126 S 467; State v. Tral- 
stead, 36 S. D. 568, 156 NW 75. But 
see In re Enlargement Yellow Medi- 
cine County Independent School Dist. 
No. 43, 148 Minn. 321, 181 NW 919 
(holding that, under a statute pro- 
viding that the county board may 
proceed to enlarge a school district 
“as asked for in the petition, and to 
fix the boundaries thereof and all of 
the remaining school districts there- 
by affected, attaching or detaching 
contiguous territory to or from any 
of such districts, in such manner as in 
their judgment the best interests of 
the persons and districts thereby af- 
fected may require,” the board is not 
limited to the alterations asked in a 
petition, and so an order annexing 
part of certain territory to one dis- 
trict and part to another is valid un- 
der a petition asking for the annexa- 
tion of the whole of such territory to 
the former district, and similarly, un- 
der a petition asking for the annexa- 
tion of all of particular territory ex- 
cept a specified part to a designated 
district, and making no request for 
the disposition of such remaining part, 
an order annexing such part to an- 
other district is valid). Compare 
State v. Brechler, 185 Wis.’ 599, 202 
NW 144 (holding ‘that the validity of 
an order attaching to a district ter- 
ritory described in a proper petition 
is not affected by further provisions 
in such order for the attachment of 
other territory, of relatively small 
area, not described or referred to in 
the petition). 

70. State v. Stratton, 108 Wash. 
485, 185 P 610. See State v. Rowe, 
187 Iowa 1116, 175 NW 32 (holding 
that where a petition for the crea- 
tion of a district was presented, and 
afterward, upon objection by the in- 
habitants of a small amount of ter- 
ritory proposed to be included in such 
district, such territory was treated 
as withdrawn from the proposal, and 
action was taken upon the proposal 
as thus altered, there was not such 
a serious departure from the proposal 
made by the petition as to avoid sub- 
sequent proceedings). 


71. (Stuart v. Petrie; 138 Ky. ‘514, 
128 SW 592; State v. Stratton, 108 
Wash. 485, 185 P 610. 


[a] Authority to correct mistakes 
does not permit radical departure 
from the description of the petition, 
where the effect of the departure is 
to affect territory not described in the 
petition. State v. Stratton, 108 Wash. 
485, 185 P 610. 


72. State v. Jones, 266 Mo. 191, 181 
Sw 50 
73. Sizemore v. Jerome County, 36 


Ida. 184, ‘210 P 137; 
Ill. 64, 155 NEO 854; 
Iowa 1116, 175 NW 32; 


Peo. v. Vass, 325 
State v. Rowe, 187 
Richland Tp. 


interests of the district.7? 
presentation of a proper petition the authority of 
the officer or board to which it is presented to take 
the action thereby sought at once attaches;7* and 
where the terms of the statute are mandatory, the 
presentation of a proper petition requires the offi- 
cer or board to which it is presented to take ac- 
tion in accordance therewith,’* provided such offi- 
cer or board determines that the petition is suffi- 


[§ 66 


Conversely, upon the 


School Corp. v. Hartford Independent 
School Dist., 162’ Iowa 257, 144 NW 
20; Wade v. "Bakin, 31 Okl. 640, 122 P 
176. 

[a] Thus, under a statute provid- 
ing that no district shall be changed 
except upon petition to the county su- 
perintendent, the county superintend- 
ent has authority to make such chang- 
es when his jurisdiction is properly 
invoked by petition. Wade v. Hakin, 
31 Ok1, 640, 122 -P 176. 


74. %Jil.—Peo. v. Lukenbill, 314 Ill. 
64, 145 NE 294; Peo. v. Drennan, 307 
Ill. 482, 139 NE 128; Peo. v. Ricker, 
142 Ill. 650, 32 NE 671; Schools Trus- 
tees NV... Peo.) (65 Lea FP Otter ai. 
School Trustees, 10 Ill. A. 343. 

Ind.—Gruber v. State, 168 NE 16; 
Gruber v. State, 196 Ind. 436, 148 NE 
481; State v. Howard, 174 Ind. 358, 
92 NE 115. 

Iowa.—Sarby v. Morey, 207 Iowa 
521, 221 NW 492; State v. Buck Creek 
Cons. Independent School Dist., 195 
Iowa 637, 192 NW 5; Bloomfield School 


Tp. v. Castalia Independent School 
Dist., 134 Iowa 349, 112 NW 5; Munn 
v. Soap Creek School Tp., 110 Iowa 


652, 82 NW 323; Odendahl v. Russell, 
86 Iowa 669, 53 NW 336; Barnett v. 
BHarlham Independent Dist., 73 Iowa 
134, 34 NW 780. 


Mo.—State v. Linn County Cons. 
School Dist. No. 2, 290 Mo. 1384, 234 
SW 54. To same effect State v. Gill, 
190 Mo. 79, 88 SW 628. 


N, D.—Bloomington School Dist. No. 
as Larson, 53 N. D. 594, 207 NW 


Oh.—State v. Franklin County Bd. 
of Education, 97 Oh. St. 336, 120 NE 
174; State v. Summit. County Bd. of 
Education, 23 Oh. A. 329, 155 NE 505 
[rev on other grounds 115 Oh. St. 333, 
154 NE 742]. Compare State v. Perry 
County Bd. of Education, 122 Oh. St. 
463, 172 NE 285 (holding that under 
a statute providing that upon peti- 
tion for the transfer of territory from 
a county school district to an exempt 
school district, the county board of 
education shall make such_ transfer, 
and providing further that the county 
board may accept a transfer of terri- 
tory from any such exempt school dis- 
trict and annex it to a contiguous 
county school district, the county 
board must transfer property from 
an exempt district to a county dis- 
trict when a proper petition is pre- , 
sented but has discretion as to wheth- 
er or not it will accept the transfer of 
territory from an exempt district). 

Okl.—State v. Specht, 83 Okl. 31, 
2000 PR 2: 

S. D.—Odson v. Rogers, 47 S. D. 63, 
195 NW 1019; State v. Brown, 25 &. D. 
74, 125 NW 294; Stephens v. Jones, 
24 S. D. 97, 123 NW 705. 


Wis.—State v. Deneen, 201 Wis. 646, 


231 NW 174. 


To same effect piate v. Luke, 113 


Kan. 252, 214 P 418 


See Carrollton v. North Carrollton, 
109 Miss. 494, 69 S 179 [den sugges- 
tion of error 109 Miss. 344, 68 S 483] 
(holding action in accordance with a 
petition mandatory even though the 
statute provided that it ‘‘may” be tak- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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cient and that the action sought is authorized by 
the statute,’?® and except only as discretion as to the 
details of the creation or alteration may be vested 
in the officer or board by the statute.7® <A statute, 
however, which merely confers upon an officer or 
board power to create or alter school districts 
upon the petition of electors,*7 or which expressly 
makes compliance with the petition subject to the 
judgment of such officer or board as to the necessity 
or propriety of the action sought,*® gives a discre- 
tion to act or to refuse to act, and does not render 
such ereation or alteration imperative when a pe- 
tition seeking it is presented, nor does it prevent 
the officer or board from acting without the presenta- 
tion of a proper petition;*® and in the absence of 
statute requiring it, no petition is necessary.°° A 
petition speaks as of the time when it is signed,*? 
and if at that time the action sought is not au- 
thorized or cannot be taken, no proceedings can be 
founded upon the petition at any subsequent time.*? 
Additions to a petition after it has been signed do 
not vitiate it where they merely make more definite 
its statements or request;** but any material change 
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renders it void.s4 The motives of the petitioners 
are immaterial to the validity and effect of their 
petition;*° but a petition to which signatures are 
obtained by fraud or improper promises is void and 
unavailing.°® The mere fact, however, that some 
persons signed a petition under a misapprehension 
as to the facts or the result of their signing does 
not prevent the counting of such petitioners, in 
the absence of any fraud or misrepresentation and 
where such signatures have not been withdrawn.** 
In the case of a proposal affecting two or more 
districts it is not necessary, unless otherwise ex- 
pressly provided by statute, that more than one 
petition be presented.8* <A statute granting to 
school districts the right to petition for a change 
in their boundaries has been held to be supplemen- 
tary to a statute authorizing petitions by free- 
holders of the districts affected, and is to be con- 
strued as granting to such school districts the right 
of petition to the same extent, within the limits of 
its express terms, as is granted to such freeholders.*® 
It has been held that a statute providing for the 
annexation of territory upon a petition signed by 


en when a petition is presented). 


But see Rural Special School Dist. 
No. 17 v. Special School Dist. No. 56, 
123 Ark. 570, 186 SW 70 (holding that, 
although the statute is in terms man- 
datory, the action sought is not re- 
quired to be taken where the condi- 
tions do not favor it or it would not 
be for the best interests of those con- 
cerned). 


Compare Walker v. Hall, 161 Ga. 
460, 131 SE 160 (holding that, under 
a Statute authorizing certain action by 
the county board of education, provid- 
ed that if one fourth of the voters 
object it shall be the duty of the coun- 
ty superintendent to call an election 
for submission of the question to the 
qualified voters, an election must be 
called if one fourth of the voters 
make proper objection); Cummings 
v. Drake, 164 Ga. 251, 138 SE 156 (to 
same effect, holding that where two 
districts are created by the same res- 


‘olution of the county board, and ob- 


jection is made to the formation of 
only one of them, an election is re- 
quired only in such district). 


[a] Withdrawal or rescission of 
action. Where the directors of a 
school district received a proper pe- 
tition requesting that an election be 
called to change the district, and or- 
dered an election and gave notice 
thereof as required by statute, a ma- 
jority of the directors could not 
thereafter order the withdrawal of the 
notice and a rescission of the order 
for election, since the duty of the 
board was ministerial and mandatory 
when the petition was presented. 
State v. Gill, 190 Mo. 79, 88 SW 628. 


[b] Constitutionality of statute.— 
(1) It has been held that a statute 
making it mandatory upon the county 
superintendent to create a school dis- 
trict whenever a proper petition is 
presented is unconstitutional, as a 
delegation of legislative power to pri- 
vate individuals. Rowe _ v. Ray, 
(Nebr.) 231 NW 689. .(2) Delegation 
of legislative power to private persons 
mo tae see Constitutional Law § 


Mandamus to compel action in pur- 
suance of petition see Mandamus § 
Sole 


75. Switzer Independent School 
Dist. v. Gwinn, 178 Iowa 145, 159 NW 
687; School Dist. No. 94 v. Thompson, 
27 N. D. 459, 146 NW 727. Compare 
State v. Deneen, 201 Wis. 646, 231 NW 
174 (holding that the officer to whom 


is presented a petition which is suffi- 
cient on its face has no discretion and 
cannot constitute himself a tribunal 
to determine either the sufficiency or 
the merits of the petition). 

Determination of number and quali- 
fication of signatories see infra text 
and notes 60-65. 


76. Munn v. Soap Creek School 
Dist., 110 Iowa 652, 82 NW 323. Com- 
pare Wilsey v. Cornwall, 40 Wash. 
250, 82 P 303 (holding that, even in 
the absence of any express statutory 
provision conferring discretion upon 
such officer, he may, when a petition 
for the creation of a new district is 
presented to him, exercise his judg- 
ment within reasonable limits in the 
organization of such new district and 
in fixing its boundaries, and in so do- 
ing may correct any mistake in the 
description given in the petition, or 
in a proper case modify the bounda- 
ries described therein). 


fa] Thus, where the statute pro- 
vides for the inclusion in each district 
of such territory as may best sub- 
serve the convenience of the people 
for school purposes, all of the territo- 
ry embraced in or referred to by a pe- 
tition need not be embraced in the dis- 
trict created in pursuance thereof. 
Munn v. Soap Creek School Dist., 110 
Iowa 652, 82 NW 323. 


77. School Dist. No. 45 v. School 
Dist. No. 8, 119 Ark. 149, 177 SW 892; 
Carpenter v. Leatherman, 117 Ark. 
531, 176 SW 113; State v. Morgan, 147 
Miss. 121, 112 S 865; Summit County 
Bd. of Education v. State, 115 Oh. St. 
833, 154 NE 742 [rev 23 Oh. A. 329, 
155 NE 505]: State v. Hadaway, 113 
Oh. St. 658, 150 NE 36 [aff 19 Oh. A. 
481]. 

78. Bledsoe v. McKeowen, 181 Ark. 
584, 26 SW (2d) 900; Bloomington 
School Dist. No. 17 v. Larson, 53 N. 
D. 594, 207 NW 650. 


79. Sedgwick County School Dist. 
No. 116 v. Wolf, 78 Kan. 805, 98 P 
237; Peets v. Martin, 135 Miss. 720, 


101 S 78; State v. Yourg, 84 Mo. 90. 
See Trager v. State, 21 Ind. 317 (hold- 
ing that a statute under which the in- 
habitants of a township, at a regular 
school meeting, are authorized to me- 
morialize the township trustee for the 
establishment of an additional school 
district does not prevent the trustee 
from acting upon a petition signed 
by inhabitants of the townshiv but not 
originating at a school meeting). 

{a] Improper or insufficient peti- 


tion.— Under a statute making it the 
duty of the school directors to create 
or alter a district when a petition 
signed by ten qualified voters is pre- 
sented, action taken by the directors 
upon a petition not signed by ten qual- 
ified voters is not void or ineffective, 
where there is nothing in the statute 
prohibiting them from acting upon 
their own motion. State v. Young, 
84 Mo. 90. 


[b] Oral request.—(1) Although 
the statute contemplates the filing of 
a petition with the county superin- 
tendent for a change of boundaries of 
a school district, as a basis for the 
notice as required by statute, setting 
a time for the hearing as to the 
change, yet where a verbal request 
is made, and notice is given and the 
interested parties appear, and an ap- 
peal_-is taken from the order of the 
county superintendent to the county 
commissioners, and the order is af- 
firmed, the proceedings are not void, 
but only irregular. Sedgwick County 
School Dist. No. 116 v. Wolf, 78 Kan. 
805. 98 P 287. (2) Oral. request as 
sufficient “petition” see infra text and 
note 93 


80. State v. Wabaunsee, etc., Coun- 
ties Rural High School Joint Dist. No. 
8, 117 Kan. 332, 231 P 337; Hildebrand 
v. High School Dist. No. 32, 138 S. C. 
445, 136 SE 757; Canon v. Rasbury, 
(Tex. Civ. A.) 21 SW (2d) 76; Lime- 
stone County School Bd. v. Wilson, 
(Tex. Civ. A.) 5 SW (2d) 805; In re 
Ley, 13 U.. C. QL B. (Ont.)) 432% 

81. Peo. v. Community High School 
Dist. No. 408 Bd. of Education, 308 
Tll. 578, 140 NE 22. 


82. Peo. v. Community High School 
Dist. No. 408 Bd. of Education, supra. 

83. Kelly v. Evarts Graded School 
Dist., 162 Ky. 612, 172 SW 1047. 


84 Chitty v. Parker, 172 N. C. 126, 
90 SE 17. 
85. Ward v. Nodaway County Cons. 


School Dist. No. 136, (Mo. A.) 16 SW 
(2d) 598. 

86. Oakland School Dist. No. 17 v. 
Humboldt Bd. of Education, 100 Kan. 
59, 163 P 800. 

87. Dapnen v. Weber, 106 
812, 184 NW 952, 187 NW 230. 


Withdrawal of signatures see infra 
text and notes 69-77. 


Nebr. 


88. Peo. v. Carter, 264 Ill. 42, 105 
NE 698. 
89. State v. Mower County, 150 


Minn. 163, 184 NW 791. 
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a specified proportion of the voters of such terri- 
tory does not. apply to nor authorize the annexation 
of territory within which there are no voters or 
inhabitants.°° 


Form and sufficiency.°! Even in the absence of 
any express requirement of a statute providing for 
the presentation of a petition that it shall be in writ- 
ing, that is clearly implied by the use of the term 
itself and by provisions as to the number and qualifi- 
cations of the persons by whom it must be signed,®? 
and so an oral request is not a “petition” within 
the meaning of such a statute? Subject to any 
express statutory requirements as to the form or 
contents of the petition,®+ which must be complied 
with where they exist,®> and to the rules respecting 
the necessity of alleging facts necessary to confer ju- 
risdiction upon the officer or board to which the 
petition is presented,®® it need not follow any set 
form,®* and any duly signed®*® writing fully and spe- 


90. Sioux City Bridge Co. v. Miller, 
12 F. (2d) 41 [certiorari den 273 U.S. 2. 
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Ill. 146, 43 NE 696 [aff 61 Ill. A. 131]. 
Ida.—In__ re 
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cifically setting forth the action sought or desired 
is ordinarily sufficient,?® even though it is not ad- 
dressed to any person.t Technical accuracy or 
completeness is not requisite to the validity of a 
petition,? nor are its averments to be construed 
against the petitioners,? and minor irregularities 
will not invalidate it;* so a petition directed to the 
“trustees” of a designated school district is a suffi- 
cient compliance with a statute providing for a pe- 
tition to the board of school trustees,® and a peti- 
tion designating the signers as the trustees of a 
district is not insufficient under a statute providing 
for a petition by the board of trustees of the dis- 
trict.6 Where the action proposed or sought by 
the petition is authorized or required by statute only 
in particular circumstances, the petition must show 
that the facts necessary to confer jurisdiction ex- 
ist;7 but, in the absence of express requirement, the 
petition need not allege that it bears the required 


A. 343. 


Segregation of Miss.—Yeager v. Merritt, 153 Miss. 


i ae 


723 mem, 47 SCt 112 mem, 71 L. ed. 
859 mem]. 

91. Necessity of assent to or ap- 
proval of petition by particular board 
or Officer see infra § 69. 

92. State v. Compton, 28 Nebr. 485, 
44 NW 660. 


93. State v. Compton, supra. 
94. See statutory provisions. 
95. Lake, etc., Counties . School 


Dist. No. 28 v. Larson, 80 Mont. 363, 
260 P, 1042. 


96. See infra text and note 7. 


97. Township 9 Schools v. Peo., 161 
Ill. 146, 43 NE 696 [aff 61 Ill. A. 131]; 
Smith v. Blairsburg Independent 
School Dist., 179 Iowa 500, 159 NW 
1027. See Independent School Dist. 
No. 36 v. Independent School Dist. No. 
68, 165 Minn. 384, 206 NW 719 (to 
same effect, holding that a statute 
providing for the alteration of the 
boundaries of a district “by like pro- 
ceedings” to those prescribed for the 
formation of districts, and upon peti- 
tion of electors, does not import the 
provisions of the statute relating to 
the formation of school districts 
which prescribe the form and contents 
of the petition required in such case). 


98. Number and qualifications of 
signatories see infra text and notes 
34-68. 


99. Cal.—Peo. v. Lodi High School 
Dist., 124 Cal. 694, 57 P 660. 


Ill.— Scott v. Schools Trustees, 71 
Ell; 0A. 95. 


Iowa.—Smith v. Blairsburg Inde- 
pendent School Dist., 179 Iowa 500, 
159 NW 1027. 


Minn.—Sorknes v. Lac qui Parle 
County, 131° Minn. 79, 154 NW 669. 


Mont.—State v. Peterson, 55 Mont. 
355, 177 P 2465. 


Compare Beard y. Floyd County Bd. 
of Education, 165 Ga. 227, 140 SE 372 
(holding that, under a statute author- 
jzing the county board of education 
to consolidate school districts unless 
a specified number of electors should 
object thereto, in which case the coun- 
ty superintendent is required to call 
an election on the proposition, a writ- 
ing in which the signatories petition 
the board not to make a proposed con- 
solidation, but containing no express 
objection thereto, constitutes merely 
an appeal to the discretion of the 
board, and does not constitute an ob- 
jection or authorize the calling of an 
election). 

1. Township 9 Schools v. Peo., 161 


School Dist. No. 46, 34 Ida. 231, 200 
P 140; In re Segregation of School 
Dist) -No:037,534 Ida. +230) (200) F820; 
In re Segregation of School Dist. No. 
58, 34 Ida. 222, 200 P 138. 


-T)l,—Logue».v. 2 Batterton,. 247-111. 
605, 98 NE 354; Seott v. Schools Trus- 
tees, 71 Ill. A. 95. 


Iowa.—Liberty 
School Dist. No. 
pendent School Dist., 
134 NW 75. 


Minn.—Sorknes v. Lac qui Parle 
County, 131 Minn. 79, 154 NW 669. 

Mont.—State v. Peterson, 55 Mont. 
355,177 P 245. 4 


See Stephens v. School Dist. No. 85, 
104 Ark. 145, 148 SW 504 (holding 
that a petition should be liberally con- 
strued). 


[a] Petition is not pleading, and is 
not to be tested by subjecting its con- 
tents to technical analysis or scru- 
tiny. State v. Peterson, 55 Mont. 355, 
VIP 245: 


Omission of technical description of 
property affected see infra text and 
note 138. 


3. State v. Peterson, 55 Mont. 355, 
177 P2465. 


4 Swift v. Common School Dist. 
No. 8, 163 Ark. 150, 259 SW 3875; Scott 
v. Schools Trustees, 71 Ill. A. 95; State 
v. McKown, 315 Mo. 1336, 290 SW 123; 
State v. Sims, (Mo. A.) 201 SW 910; 
Terr. v. Logan County High School, 
13 Okl. 605, 76 P 165. See State v. 
Anderson, 113 Kan. 441, 215 P 453 
(holding that, under a statute provid- 
ing that a petition for calling an elec- 
tion to vote on a proposal to organize 
a rural high school district shall re- 
cite that the boundaries have been ap- 
proved by the county superintendent 
and commissioners, the omission of 
such recital is a mere irregularity, in- 
sufficient to require a court to set 
aside the attempted organization of 
the district in an action brought in 
the name of the state). 


5. Peo. v. Lodi High School Dist., 
124 Cal. 694, 57 P 660. 


6. Peo. v. Lodi High School Dist., 
supra. 

7. Ariz.m—Hopkins v. Yuma County 
Sere Dist. No. 11, 20 Ariz. 431, 181 
2 ; 


Ark.—Stephens vy. School Dist. No. 
85, 104 Ark. 145, 148 SW 504. 


Ill.—Carrico v. Peo., 123 Ill. 198, 14 
NE 66; Township 14 Schools y. Peo., 
71 Ill. 559; Webb v. Peo., 11 Ill.’ A. 
358; Potter v. School Trustees, 10 Ill. 


Tp. Independent 
8 v. Clemons Inde- 
153 Iowa 598, 


64, 120 S 832. 


Pa.—In re Heidler, 122 Pa. 653, 16 
A 97; In re Hatfield Tp. School Dist., 
2 Walk. 169; In re Oley Tp. School 
Dist., 22 Pa. Dist. 853; In re South 
Abington Tp. Independent School 
Dist.; 1 Pa., Dist. 6963) 11 YPa; -Con 602% 
In re Franklin Tp. Independent School | 
Dist., 22 Pa. Co. 43; In re Mt. Pleasant 
Tp. Independent School Dist., 10 Pa. 
Co. 588; In re Wolfe, 8 Kulp 181. See 
Heidler’s Pet., 122 Pa. 653, 16 A. 97 
(holding that, under a statute author- 
izing the court to annex lands of per- 
sons resident in one township or bor- 
ough to another township or borough 
for school purposes, and providing 
that the court shall proceed, upon pe- 
tition, in the manner provided by an 
act in regard to the alteration of the 
lines of adjoining townships, the pe- 
tition for such annexation should set 
forth that the land proposed to be 
annexed adjoins the ‘district to which 
the court is asked to annex it, and 
that a petition failing in such respect 
is fatally defective); In re Franklin 
Independent School Dist., 1 Pa. C. Pl. 
128 (where it was said that the bur- 
den is upon the petitioners to show 
the existence of the circumstances 
necessary to authorize the creation 
or alteration sought). 


See De Loach vy. Newton, 134 Ga. 
739, 68 SE 708, 20 AnnCas 342 (recog- 
nizing the rule). 


But see School Dist. No. 94 v. 
Thompson, 27 N. D. 459, 146 NW 72T 
(holding that the petition need not al- 
lege that territory sought to be an- 
nexed to a district was outside the 
limits of the district but adjacent 
thereto, under a statute authorizing 
the annexation of such territory, in 
the absence of any express require- 
ment that the petition shall set forth 
all the facts made necessary under 
a law to authorize action to be tak- 
en). 

{a] Number of families in terri- 
tory affected.—Where a school dis- 
trict is authorized to be created upon 
the petition of a specified proportion 
of the voters within territory contain- 
ing not less than a specified number 
of families, the petition must show 
that at least the number of families 
specified by the statute reside within 
the territory sought to be formed in- 
to a district. Carrico v. Peo., 123 Ill. 
198, 14 NE 66. 


[b] Obstacles preventing access to 
existing schools.—(1) Where the crea- 
tion of an independent school district 
is authorized only where, from nat- 
ural or other adequate obstacles,. lo- 


a ——————————— 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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number of signatures,’ and, in general, it need not 
set torth any matters not required by statute to be 
shown.® The petition should fully show how the 
proposed creation or alteration will affect existing 
districts, and what particular territory each will 
lose as a result thereof;!° and to that end it should 
specifically describe the territory of which a proposed 
new district is to be composed,!! or set forth the 
changes desired in the boundaries of existing dis- 
tricts,1? as the ease may be, although a technical 
description or designation of the property affected 
is not essential,1* and irregularities in the descrip- 
tion do not necessarily render the petition invalid.'* 
It has been held sufficient to describe the territory 
to be included in or added to a district by referring 
to designated farms or the farms of designated per- 


_sons,t® and it is not necessary that the boundary 


be set forth by course or distance, if it is definitely 
indicated by known natural objects!® or the ree- 
ognized lines between designated farms.17 The pe- 
tition should set forth the county and state in which 
the territory or district affected is situate;t® but 
a petition for the annexation of designated territory 
need not specify the district of which such terri- 
tory is a part.1® A petition for the detachment of 
designated territory from one district and its at- 
tachment to another district sufficiently shows the 
manner in which the boundaries of such districts 
are proposed to be changed;?° but a petition for 
the consolidation of the districts of the petitioners 
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might petition therefor is too indefinite to author- 
ize any action.21_ Under a statute requiring the 
petition to state the indebtedness of a district pro- 
posed to be consolidated or united with another, 
current expenses for the payment of which funds 
have been provided need not be set forth therein.?” 
A statute requiring the petition for the creation of 
a district to specify the location of the schoolhouse 
proposed to be built is sufficiently complied with 
by designating as such location a named village.?* 
It has been held that where the statute requires 
that the petition be accompanied by a list of tax- 
payers or residents of the: district, failure to attach 
such list renders the petition ineffective.** A stat- 
ute providing for a petition. by “interested” per- 
sons is sufficiently complied with by a petition alleg- 
ing that the interest of the signatories will be pro- 
moted by the creation or alteration prayed, with- 
out setting forth the nature of their interest.2° A 
petition may be signed for a petitioner by his au- 
thorized agent.?® In the absence of statute other- 
wise providing, a petition need not be verified by 
the signatories,?7 and a petition by a board of trus- 
tees or directors need not. be authenticated by the 
clerk of the board;?8 and even where the statute 
provides for verification, it has been held that ac- 
tion taken upon an unverified petition is not in- 
valid.?® The validity of a petition is not affected by 
the inclusion in it of unauthorized statements, where 
no provision of the statute expressly prohibits their 


245; 


with any other districts of which the inhabitants 


calities can not be adequately pro- 
vided for under the system of town- 
ship districts, the petition for such 
creation must show the existence of 
a natural or artificial obstacle, and a 
petition merely alleging that the pe- 
titioners are desirous of having the 
territory in which they reside formed 
into an independent district is not 
sufficient. In re South Abington Tp. 
Independent School Dist., 1 Pa. Dist. 
696, 11 Pa. Co. 602. To same effect In 
re Hatfield Tp. School Dist., 2 Walk. 
(Pa.) 169; In re Franklin Tp. Inde- 
pendent School Dist., 22 Pa. Co. 43. 
(2) The nature of such obstacles must 
be affirmatively exhibited, so that 
their sufficiency may be determined. 
In re Franklin Tp. Independent School 
Dist., supra; In re Mount Pleasant 
Tp. Independent School Dist., 10 Pa. 
COs 588... 

8. In re Segregation School Dist. 
No. 46, 34 Ida. 231, 200 P 140; In re 
Segregation School Dist. No. 37, 34 
Ida. 230, 200 P 140; In re Segregation 
School Dist. No. 58, 34 Ida. 222, 200 P 
138; North Carroliton v. Carrollton, 
113 Miss. 1,73 S 812. 


Number and qualifications of signa- 
tories see infra text and notes 34-68. 


9. Clinton County School Dist. No. 
14 v. Sims, 193 Mo. A. 480, 186 SW 4; 
Pike County School Dist. No. 58 v. 
Chappel, 155 Mo. A. 498, 185 SW 75; 
State v. Peterson, 55 Mont. SoD, ed P 
In re Highmore Common School 
Dist., 54 S. D. 146, 222 NW 690. 


10. State v. McKown, 315 Mo. 1336, 
290 SW 123; State v. Gibson, 78 Mo. 
A. 170. 

11. Crowson v. Young, (Miss.) 126 
S 470; Calhoun County v. Young, 156 
Miss. 644, 126 S 469; School-Dist. No. 
1 v. School-Dist. No. 4, 94 Mo. 612, 7 
SW 285. But see In re Hayes, 3 U. 
Cc. Cc. P. (Ont.) 478 (holding that the 
board to which the petition is ad- 
dressed, and not the petitioners, 
should fix the boundaries of a pro- 
posed new district). 


12. School-Dist. No. 1 v. School- 
Dist. No. 4, 94 Mo. 612, 7 SW 285. 


inclusion.*° 


13. Swift v. Common School Dist. 
No. 8, 163 Ark. 150, 259 SW 375; Mc- 
Ginnis v. Bardstown Graded School 
Dist., 108 SW 289, 32 KyL 1289; Lar- 
sen v. Seneca Independent School 
Dist., 50 S. D. 444, 210 NW 661. See 
Beard v. Albritton, 182 Ark. 538, 31 
SW (2d) 959 (holding that a refer- 
ence to existing districts by their 
numbers is a sufficient geographical 
description of their territory); North 
Carrollton v. Carrollton, 113 Miss. 1, 
73 S 812 (applying the rule). 

14. Peo. v. Woodward, 285 Ill. 165, 


120 NE 496; Peo. v. Swift, 270 Ill. 
532, 110 NE 904; Smith v. Blairsburg 


Independent School Dist., 179 Iowa 
500, 159 NW 1027; State v. Anderson, 
113 Kani i441; 215 BP’ 4533. Jamesi'v. 


Wilkinson County, 150 Miss. 489, 117 
S 111. 

[a] Thus (1) a petition describing 
the territory affected by sections, 
township, and range is not void for 
uncertainty in failing to designate the 


county, since such omission, being 
merely a latent ambiguity, may be 
explained by parol evidence. James 


v. Wilkinson County, 150 Miss. 489, 
117 S 111. (2) Where a petition for 
the organization of a township high 
school district described the territory 
so that there might be uncertainty as 
to the extent of a call up to a certain 
point, but such uncertainty was cured 
by the next call, the description was 


sufficient. Peo. v. Swift, 270 Ill. 532, 
110 NE 904. 
15. Moores v. Chaplin Graded Com- 


mon School Dist. Bd. of Education, 
189 Ky. 148, 224 SW 645; De Haven 
v. Hardinsburg Graded Common 
School Dist. No. 4, 164-E<y. 511, 175 
Sw 994. 

16. Rolls v. Sharp, 140 Ky. 744, 
131 SW 998; Elliott v. Garner, 140 
Ky. 157, 180 SW 997. 


a7. Snyder yv. La Grange, Graded 
Sener School Dist., 142 Ky. 739, 135 


SW 


18. Peiper v. Chippewa County, 130 
Minn. 54, 153 NW 112. 


19. State v. Peterson, 55 Mont. 355, 


On demurrer to a petition, its suffi- 


177, P 245. 


20. Eckstein v. Chicago Junction 
Bad. of Education, 10 Oh. Cir. Ct. 480, 4 
Oh. Cir. Dec. 149 [aff 55 Oh. St. 648, 
48 NE 1112]. 


21. Nolting v. Butterton, 231 Il. 
394, 83 NE 179. 


22. State v. 


Ray, 
105 


(Kan.) 288 P 
Rantoul Rural High School 
No. 2 v. Davis, 99 Kan. 185, 160 


te 1008; Miely v. Metzger, 97 Kan. 
804, 156 P 753. 


24 Potter v. School Trustees, 10 
1D Rie INR a BYE 


ater Perkins v. Langmaid, 34 N. H. 
26. Dappen v. Webber, 106 Nebr. 


812, 184 NW 952, 187 NW 330. 

27. Peo. v. Lodi High School Dist., 
124 Cal. 694, 57 P 660; Chesney Vv. 
Moews, 317 Til. 111, 147 "NE 497. 


28. Peo. v. Lodi ee School Dist., 
124 Cal. 694, 57 P 660 
29. State v. Seimeon Independent 


County Line School Dist., (Tex. 
Commun, A.) 285 SW 601 [aff (Civ. A.) 
277 SW 435]. 


30. Bonner v. Snipes, 103 Ark. 298, 
147 SW 56; Consolidated In'dependent 
School Dist. v. Martin, 170 Iowa 262, 
152 NW 623. 


[a] TIllustrations.—(1) The valid- 
ity of a petition for the establishment 
of a special school district is not af- 
fected by the fact that it contains a 
statement that certain of the schools 
for colored children within the terri- 
tory affected should remain and be 
maintained as they were before the 
organization of the special district, 
since equal facilities must be fur- 
nished to white and colored children 
as well after the creation of the spe- 
cial district as before. Bonner v. 
Snipes, 103 Ark. 298, 147 SW 56. (2) 
A petition for the creation of a school 
district is not rendered invalid by the 
fact that it contains a proviso, alleged 
to have been inserted by way of in- 
ducement to the voters of the terri< 
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ciency depends upon whefher its allegations entitle 
the petitioners to the relief asked or authorized the 
desired action to be taken, and not upon whether 
such allegations are true or are supported by proof.? 
Where two or more petitions seeking the same ac- 
tion are presented together and intended to be con- 
sidered together they must be uniform,*®? and must 
unite in the same request.?* 


Number and qualifications of signatories.?+ The 
character and qualifications of the persons by whom 
a petition is to be signed, and the number or pro- 
portion of such persons whose signatures must be 
attached to the petition, are ordinarily prescribed 
by the statutes which provide for the presentation 
of the petition,?® and compliance with such re- 
quirements is essential to the validity of the peti- 
tion.*® Under a statute requiring the signatures of 
a specified number or proportion of the electors or 
residents of the district or districts to be affected 
by the proposed action, if only one district is to 
be affected a petition signed by the prescribed num- 
ber of electors or residents of that district is nec- 
essary,?? and, if two or more districts are to be 
affected, a petition bearing signatures of qualified 
persons to the proper number is sufficient regard- 
less of how many of such signatories are residents or 
electors of each of such districts?® or whether each 
district is represented ;°® but where the statute re- 
quires the signatures of a specified proportion of 
the voters of each district, it is not sufficient that 
the petition is signed by a majority of the whole 
number of voters in all the districts if fewer than a 
majority of the voters of one of the districts have 
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signed it.49 Where the statute requires a petition 
for the formation of a new district or the transfer 
of territory from one district to another to be 
signed by a majority of the inhabitants or voters 
of the territory proposed to be erected into a dis- 
trict or to be transferred, it is not sufficient that 
the petition be signed by a majority of the inhab- 
itants or voters of the district or districts out of 
which the new district is to be carved, or from which 
it is to be transferred, if they do not also consti- 
tute a majority of the inhabitants or voters of the 
proposed new district or of the territory so to be 
transferred;*1 but a majority of all the voters 
living within such territory, rather than a majority 
of those living within each part thereof included 
in an existing district, is all that is required,*? and 
it is therefore immaterial that most of the signa- 
tories live within one of the existing districts to be 
affected.42 Similarly, under a statute providing 
for the creation of a new district upon the peti- 
tion of a specified number of persons residing in 
the territory proposed to be incorporated therein, 
it is not material, in the case of a petition for the 
creation of an independent district lying partly in 
one county and partly in another, whether all the 


signatories live within one of such counties, or. 


part of them in one and the balance in the other ;*4 
and, under a statute providing for the transfer ‘of 
territory from one district to another upon the pe- 
tition of a majority of the electors of such terri- 
tory, it is not necessary to exclude from such trans- 
fer any particular tract in such territory merely 
because no person residing thereon joins in ‘the 


tory affected, for the location of the 
‘schoolhouse at a Specified place, where 
there is nothing in the statute which 
requires the location of the school- 
house to be specified and nothing 
which is violated by the inclusion of 
such provision. Consolidated Inde- 
pendent School Dist. v. Martin, 170 
Iowa 262, 152 NW 623. 


81. Schools Trustees v. 
Ill. 552, 13 NE 526. 


Peo., 121 


22. Smith v. State, 47 Okl. 682, 149 
P 884. 
33. Moorpark School Dist. v. Reyn- 


olds, 13 Cal. A, 170, 109 P 149. 


{a] Rule applied.—Separate peti- 
tions, presented by the electors of 
each of nine common school districts, 
each requesting the formation of a 
high school district to be composed 
of such districts, or of any seven of 
them including the district of peti- 
tioners, are not sufficient to author- 
ize or support the creation of such 
high school district, since such peti- 
tions do not unite in a specific request 
for the creation of the district out of 
definite territory. Moorpark School 
ee ARE Reynolds, 13 Cal. A. 170, 109 
P 149. 


24. Effect of withdrawal of signa- 
tures see infra text and notes 69-77. 


35. See statutory provisions, 


{a] In Indiana, under a statute 
prohibiting the abandonment of any 
school without the written consent 
of a majority of those legal voters 
who are entitled to vote for town- 
ship trustees in the district, and a 
subsequent statute providing that 
whenever the legal voters shall peti- 
tion for the abandonment of a school 
and its consolidation with the schools 
of ancther district such petition shall 
be complied with, a petition for the 
consolidation of districts must be 
signed not merely by a majority of 


the legal voters of the district, but 
by a majority of the legal voters en- 
titled to vote for school trustees. 
mats v. Graham, 183 Ind. 53, 108 NE 


36. See cases infra notes 37-59. 


37. School Dist. No. 74 v. Lincoln 
County, 9 S. D. 291, 68 NW 746. 


2s. Ark.—Beard vy. Albritton, 182 
Ark. 538, 31 SW (2d) 959; Pope Coun- 
ty Schools Dists. Nos. 14, 15, and 44 
v. County Bd. of Education, 177 Ark. 
734, 7 SW (2d) 798; Bonner v. Snipes, 
103 Ark. 298, 147 SW 56; Hudspeth v. 
Waller, 54 Ark, 134, 15 SW 184. 


Cal.—Peo. v. Union High School 
Dist., 101 a 655, 36 P 119. 


Miss.—Parnell v. Orange Lake Cons. 
School Dist., 157 Miss. 276; 127 S 280 
[foll State v. Alexander, 158 Miss. 
557, 127 S 699]. 


Mo.—State v. Scott, 304 Mo. 664, 264 
SW 369; State v. Job, 205 Mo. 1, 108 
SW 493. 


8. D.—School Dist. No. 74 v. Lincoln 
County, 9 S. D. 291, 68 NW 746. 


Wash.—State v. Ward, 
342, 124 P 913. 


[a] Thus, (1) where a statute pro- 
vides for changing the boundaries of 
districts upon a petition signed by a 
specified number of voters residing 
“in the district or districts to be af- 
fected by the change,” and more than 
one district is to be affected, a peti- 
tion is sufficient when signed by the 
statutory number of voters residing 
in both or all such districts, and sig- 
natures to the statutory number of 
voters residing within each district 
are not required. School Dist. No. 74 
v. Lincoln County, 9 S. D. 291, 68 NW 
746. (2) Under a statute providing 
for proceedings to consolidate school 
districts upon the petition of a speci- 
fied number of electors residing in 


69 Wash. 


“any” district to be affected thereby, 
it is not essential that the petition be 
signed by such number of electors re- 
siding in each district, nor that all of 
the required number of signatories 
reside within any one district. State 
v. Job, 205 Mo. 1, 108 SW 493. (38) 
Under a statute providing for the 
creation of a new district out of parts 
of two or more existing districts up- 
on the petition of “a majority of all 
the electors residing upon the terri- 
tory of the districts to be divided,” 
a majority of all the electors is suffi- 
cient, and a majority of the electors 
of each district is not required. Hud- 
rigs v. Waller, 54 Ark. 134, 15 SW 


39. 
SW 50 


40. Covell v. Lee, 71 Cal. A. 361, 
235 P 79; Peo. v. Jones, 254 Ill. 521, 
98 NE 962; Mishler v. Emerson, 88 
Ind. A. 420, 164 NE 292. See Kramer 
v. Renville County, 144 Minn. 195, 175 
NW. 101 #£(dictum); Williamsburg 
County School Dist. No. 60 v. Mont- 
gomery, 150 S. C. 391, 148 SH 218; 
Goggans v. State Bd. of Education, 
133 S. C. 188, 130 SE 645 (last two 
cases construing a statute providing 
for petition of one third of voters of 
“the school district proposed to be 
consolidated” to require a_ petition 
signed by one third of the voters of 
each of two or more districts proposed 
to be consolidated). 


41. Sayre v. Tompkins, 23 Mo. Seed 


Tulsa County School Dist. No. 9 
Tulsa County, 138 Oki. 254, 280 P 807, 


State v. Jones, 266 Mo. 191, 181 


42. Peo. v. Rhodes, 109 Ill. A, 110; 
Boone v. Peo., 4 Ill. A. 231. 

43. Peo. v. Allen, 155 Ill. 402, 40 
NE 350. 

44. Parks v. West, (Tex. Civ. A.) 


108 SW 466 [rev on other grounds 102 
Tex. 11, 111 SW 726, 113 SW 529]. 


For later cases, developments and changes in the law see Annotat.ons, same title and section number. 
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petition.4® Where a statute requires the petition 
of a specified proportion of the electors or residents 
of the territory affected, a petition for the trans- 
fer of territory from one district to another is not 
sufficient when signed merely by the required pro- 
portion of the electors or residents of the territory 
to be transferred, but must bear the signatures of 
the proper proportion of the electors or residents 
of both districts;*® but under a statute providing 
for a petition by a majority of the resident elec- 
tors desiring to have territory attached to or de- 
tached froma district, a majority of the resident elec- 
tors. of the territory desired to be attached or de- 
tached is sufficient.47 Where two voters reside 
within a particular district or territory, a petition 
signed by only one of them is not sufficient under 
a statute requiring it to be signed by a majority 
of the voters of the district or territory.*% <A stat- 
ute which specifies the number of signatories re- 
quired in one and another of particular cases, such 
as the creation of new districts, the alteration of ex- 
isting districts, and the like, is not to be construed 
as requiring compliance with all such requirements 
in every case, and a petition fulfilling the require- 
ments as to its own case is sufficient notwithstand- 
ing it does not comply with the requirements of 
the statute as to another case.*® Under a statute 
providing for the creation of new school districts 
out of parts of existing ones upon a petition signed 
by legal voters residing within the territory of the 
proposed new district, one who has resided within 
the district long enough to be a qualified voter there- 
of may properly sign such petition although he has 
not been a resident of such territory long enough 
to entitle him to vote therein if it were a separate 
district.°° The fact that one who is a voter of a 
district contemplates removing therefrom in the 
future does not disqualify him from signing the pe- 
tition while he remains such voter.°! A statute pro- 
viding for a petition signed by “citizens” has been 
held to require the signatures of qualified electors ;°? 

45. Montgomery County School 


Dist. No. 36 v. Independence Bd. of 
Education, 102 Kan. 784, 171 P 1154. 


46. Consolidated School Dist. No. 
2 v. Special School Dist. No. 19, 179 


trict. 
62 NE 525; 
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to the one or ones of which the whole 
territory is included in the new ‘dis- 
Peo. v. Keechler, 194 Ill. 235, 
Hamilton y. Frette, 189 
Ill. 190, 59 NE 588. 
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and a requirement that the petition be signed by a 
specified proportion of the legal voters or electors 
has been held not to require the signatures of wo- 
men, where they had no general elective franchise, 
even though by the state constitution they were 
given the right to vote at school elections.®? A stat- 
ute requiring the petition to be signed by “legal vot- 
ers at school elections” means persons entitled to 
vote at elections held for the purpose of choosing 
officers of schools.°* Under a statute requiring the 
signatures of a majority of the heads of families 
of the territory affected, all persons being heads of 
families are to be considered in determining the 
sufficiency of the number of signatories, whether 
or not such persons have children of school age de- 
pendent upon them.®® Where a statute requires 
the signatures of “school patrons,” the petition may 
be signed by parents having children living with 
them in the district who are entitled to attend the 
public schools and have not finished the course of 
study therein,®°® even though such children are at- 
tending school in another district, under a statute 
permitting such attendance by consent of the school 
authorities of both districts;°" but parents of chil- 
dren who are of school age but who have completed 
the course of study offered in the district schools 
are not entitled to sign the petition.®°® A statute 
providing for a petition signed by freeholders re- 
siding in the territory affected does not authorize 
action to be taken upon a petition signed by free- 
holders not residing in such territory.°® Whether 
the signatories of a petition are of the requisite 
number and character or qualifications is to be de- 
termined in the first instance by the officer or board 
to whom the petition is presented,®° as of the date 
of the presentation,®! his or its determination being 
conclusive on collateral attack, in the absence of 
fraud;®? and there is no constitutional objection 
to a statute making the decision of such officer or 
board final as to the qualifications of the signatories 
and the genuineness of their signatures.** In the 
Switzer Independent School Dist. v. 


Gwinn, 178 Iowa 145, 159 NW 687; 
rue v. Grefe, 139 Iowa 18, 117 NW 


Appeal from determination of offi- 
cer or board see infra § 82 


Ark. 822, 18 SW (2d) 349. 


47. Hopkins v. Dickens, 188 Ky. 
368, 222 SW 101; Tulare Independent 
School Dist. No. 36 v. Crandon School 
Dist. No. 17, 47 S. D. 391, 199 NW 451. 


48. School Dist. No. 45 v. School 
Dist. No. 8, 119 Ark. 149, 177 SW 892. 


49. Peo. v. Keechler, 194 Ill. 235, 
62 NE 525; Hamilton v. Frette, 189 
Ill. 190, 59 NE 588; Parr v. Miller, 
7S Tll. 596, 35 NE 230 [aff 49 Ill. A. 
48]. 


[a] Thus, under a provision of the 
statute for the detachment of terri- 
tory from one district and its addi- 
tion to another upon the petition of a 
specified proportion of the voters liv- 
ing within such territory, and another 
provision for the creation of a new 
district upon the petition of a speci- 
fied proportion of the voters ‘living 
within the territory proposed to be 
made into such new district, the whole 
of the territory of one or more dis- 
tricts and part of the territory of an- 
other or other districts may validly 
be formed into a new district upon a 
petition complying with the latter 
provision, although not with the 
former, even though the practical ef- 
fect of the change is to detach terri- 
tory from some districts and add it 


50. Peo. v. Simpson, 168 Ill. 
48 NE 302. 


51. School Dist. No. 94 v. Thomp- 
son, 27 N. D. 459, 146 NW 727. 


52. School Dist. No. 11 v. School 
Dist. No. 20, 63 Ark. 543, 39 SW 850. 


53. McEvoy v. Christensen, 178 
Iowa 1180, 159 NW 179; Oppegard v. 
Renville County, 120 Minn. 443, 139 
NW 949, 43 LRANS 936. 


Right of women to vote at district 
meetings in general see infra § 234. 


127, 


54. Peo. v. Long, 328 Ill. 297, 159 


NE 259. 


55. State v. Pierce County Super. 
Cit E wash. 477,191 P 627. 


56. Myers v. De Soto County, 156 
Miss. 251, 125 S 718. 


57. Myers v. De Soto County, su- 
pra. 


58. Myers v. De Soto County, su- 
pra. 

59. Warren Tp. Rural School Dist. 
Bd. of Education v. Warren City 
School Dist. Bd. of Education, 121 Oh. 
St. 213, 167 NE 872. 

60. School Dist. No. 14 v. Hender- 
son, 146 Ark. 338, 226 SW 517; Smith 
v. Blairsburg Independent School 
Dist., 179 Iowa 500, 159 NW 1027; 


Redetermination by court in case 
of attack upon legality of creation or 
alteration see infra § 84. 


61. De Shields v. Waters, 154 S. 
Cte TST 0b: 


[a] Rule applied.—Under a stat- 
ute requiring the petition to be 
signed by qualified voters, and a stat- 
ute making the payment of any poll 
taxes six months before any elec- 
tion a prerequisite of the right to 
vote at such election, persons who 
had failed to pay poll taxes assessed 
against them until a time less than 
six months before the filing of a 
petition seeking the calling of an 
election were not qualified voters at 
that time, and therefore their signa- 
tures to the petition were ineffectual. 
De Shields v. Waters, 143 S. C. 74, 
151 SE 105. 


62. School Dist. No. 14 v. Hender- 
son, 146 Ark. 338, 226 SW 517; Smith 
v. Blairsburg Independent School 
Dist., 179 Iowa 500, 159 NW 1027; 
State v. Warrick, 106 Nebr. 750, 184 
NW 896; Smith v. State, 84 Okl. 283, 
203 P 1046; King v. State, 83 Okl. 
297, 201 P 641. 

63. Perrizo v. Kessler, 
280, 583 NW 391. 


93 Mich. 
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absence of any statutory provision for determining 
the sufficiency of the number of signatures, a pe- 
tition reciting that it is signed by the requisite num- 
ber is prima facie sufficient to authorize the ac- 
tion sought,®* or at least to authorize the officer or 
board to proceed to determine the sufficiency of 
the signatures.°® It has been held that an in- 
erease®® or decrease®? in the number of electors 
or other persons, the signatures of a specified propor- 
tion of whom are required upon a petition, after 
the presentation of the petition but before action 
has been taken upon it, does not affect the suffi- 
ciency of the petition or the jurisdiction thereby 
conferred upon the officer or board to whom it is 
presented. In the absence of statute expressly 
requiring the names of all the signatories to appear 
upon one petition, it is sufficient if the proper ag- 
gregate number of signatures appear upon two or 
more identical petitions.°® 


Withdrawal of signature. A signatory of a peti- 
tion may have his signature withdrawn or erased 
therefrom before action on the petition has been 
taken,®® at least where good cause is shown;*° but 
after action on a petition has been taken a signatory 
thereof has no right to withdraw his name,*? except 
where the attempted action is entirely unauthorized 
and void,*? although if he has been induced to sign 
by misrepresentations he may apply for leave for 
such withdrawal,’* and even though jurisdiction has 
already attached applications to withdraw signa- 
tures may and should be considered in passing upon 
the petition, where discretion to grant or refuse it 
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is vested in the officer or board to which it is pre- 
sented.?4 Where a petition is necessary to confer 
jurisdiction,’® if the withdrawal of a signature or 
signatures results in reducing the number of sig- 
natories joining in the petition below the number 
required by statute,’® the petition is insufficient and 
no action can validly be taken thereon.’? 


Presentation.** The officer to whom or board to 
which a petition should be presented is ordinarily 
specified by statute,’ and presentation to any oth- 
er officer or board is ineffectual.°° Except where 
otherwise provided by statute,®! a petition seeking 
or proposing action which would affect two or more 
existing districts should be presented to the proper 
officer or board of each of them,*? and a petition for 
action affecting a district situate partly in each of 
two or more counties should be presented to the 
proper board or officer of each county ;** but a peti- 
tion seeking action affecting a union or consolidated 
district need be filed only with the board of such 
district, and not with the boards of the districts from 
which territory was taken to form the union dis- 
trict.84 Where the statute provides for the consoli- 
dation of the districts of a city upon presentation 
of a petition to the school corporation “therein” hay- 
ing the largest number of voters, the fact that such 
corporation is only partly within the city, and in- 
cludes territory outside the limits thereof, does not 
affect its character as the corporation to which the 
petition should be presented.*® Under such statute 
it is not necessary that a special-census be taken to 
ascertain the number of voters in each of the several 


64. De Loach v. Newton, 134 Ga.| 247 P 981; Custer County School} 292, 106 NE 840; State v. Stevens, 
739, 68 SE 708, 20 AnnCas 342; Elk-| Dist. No. 24 v. Renick, 83 Okl. 158, | 48 N. D. 47, 183 NW 109; Rosten 
horn Coal Co. v. Wright, 230 Ky. 33,] 201 P 241. See Darnell v. Higgins,|v. Wild Rose Bd. of Education, 43 
18 SW (2d) 862. ne ons 31, 282 P 132 (recognizing ESE Dp; ma sane NW 461; Smith v. 

65. Elkhorn Coal Co. v. Wright, | tne rule). rawlor 2 OhNPNS 209; Mills v. 
‘supra. ‘“Pa.—In re Mercersburg Independ- nes dat ,Okl, 101, eat a Boe 

66. Gerber v. Wright County, 89] ent School Dist., 237 Pa. 368, 85 AJ y Renick, $3 Okl. 158, 204 aig 241. 
Minn. 351, 94 NW’ 886. 467. Compare re Independent | see In re Independent School Dist., 

[a] Thus, under a statute requir- sare Dist., A Chest. Co. 134 vee 2 Chest. Co. (Pa.) 132 (applying the 
ing the presentation of a petition | Paremtly regarding a paper Subml rule). 
signed by a majority of the free- by certain signatories, stating they 
SIs y, signed the petition without due con- 78. Notice of petision or presenta- 


holders of a district, where -a peti- 
tion was signed by persons consti- 
tuting a majority of the freeholders 
at the time it was presented, the fact 
that other persons subsequently, and 
before action thereon had been taken, 
became freeholders of the district, 
so that the signatories of the peti- 
tion no longer constituted a majority, 
did not deprive the board to which 
the petition was presented of the ju- 
risdiction thereby conferred. Gerber 
v. Wright County, 89 Minn. 351, 94 


NW 886. 

67. Gerber v. Wright County, su- 
pra. 

68. Ebeling v. Township No. 7 
Range No. 8 Schools, 285 Ill. 641, 
121 NE 249; Hopkins v. Dickens, 
188 Ky. 368, 222 SW 101; State v. 
Sims, (Mo. A.) 201 SW 910. 


69. Cal.—Covell v. Lee, 71 Cal. A. 
SO p eae Om Reo 


Tll.— Peo. v. Drennan, 307 Ill. 482, 
139 NE 128; Peo. v. Oakwood, 290 
Ill. 45, 124 NE 829; Peo. v. Strawn, 
265 Ill. 292, 106 NE 840. 


Nebr.—Dappen v. Weber, 106 Nebr. 
812, 184 NW 952, 187 NW 230; State 
vy. Warrick, 106 Nebr. 750, 184 NW 
896. 

N. D.—State v. Stevens, 48 N. D. 
47, 183 NW 109; Rosten v. ‘wila Rose 
Bd. of Education, AS ON. ID: 4677178 
NW 461. 

Okl.—Mills v. Lynch, 121 Okl. 101, 


sideration, aS a withdrawal of their 
signatures therefrom). 


See Conrad v. Poole, 184 Ky. 348, 
211 SW 874 (dictum). 


And see cases infra note 70. 


70. School Dist. No. 11 v. School 
DistweeNoy 20) 168, Ark. (54351839 Siw 
850. See Special School Dist. No. 


60 v. Special School Dist. No. 2, 181 
Ark. 253, 25 SW (2d) 443 (holding 
that where no good cause for with- 
drawal is shown it. should not be 
permitted). 


71. State v. Warrick, 
750, 184 “NW 896; Darnell v. Hig- 
gins, 140 Okl. oil) Beers VEL oR 
re Mercersburg Independent School 
Dist eect Lan 0o, So WA 460i To 
same effect Valley Center School 
Dist. No. 20 v. Hansberger, 28 Ariz. 
493, 237 P 957. 


106 Nebr. 


72. Peo. v. Drennan, 307 Ill. 482, 
139 NH 128. 

73. In re Mercersburg Independ- 
ent School Dist., 287 Pa. 368, 85 A 
467. 

74. In re Mercersburg Independ- 


ent School Dist., supra. 
75. See supra text and note 67. 


76. Number of signatories re- 
quires see supra text and notes 34— 


Peo. v. Oakwood, 290 IIl. 


77. 45, 
124 NE 829; 


Peo. v. Strawn, 265 Ill. 


tion see infra § 67 
79. See Cratureen provisions. 


80. Lake, ete, Counties School 
Dist. No. 28 v. Larson, 80 Mont. 363, 
260 P 1042. 


81. State v. Rural High School 
Joint Dist. No. 8,. 117 Kan. 332, 231 
Poe 

82...Webb v. Peo., 11) 1Ill. «A. 358. 
Compare Ward v. Nodaway County 
Cons. School Dist. No. 136, (Mo. A.) 
16 SW (2d) 598 (holding that where 
the notice was presented to the sec- 
retary of’ the board of one district, 
and he made and retained a true copy 
thereof, and by order of the board 
delivered the original to the secre- 
tary of the board of the other dis- 
trict, the petition was sufficiently 
presented to both boards, in the ab- 
sence of any statutory requirement 
ai toe petitions be signed and 

e 


83. Appeal of Dakota County 
Common School Dists. Nos. 16, 45, 
and 94, 158 Minn. 317, 197 NW 742; 
epee v. Laman, 52 N. D. 60, 204 NW 

a 


84. Peo. v. Paris Union School 
Dist. Bd. of Education, 255 Ill. 568, 
99 NE 659. 


Consolidated and union districts in 
general see infra § 96. 


85. State v. Grefe, 


139 Iowa 18, 
It NW 13. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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districts, but that may be determined by the regular 
state census or other competent evidence.** Where 
a statute provides for presentation of the petition 
to a court or judge, it has been held that the petition 
must be presented in term time** and in open court,** 
and that merely lodging it with the clerk of the court 
is insufficient.8® If presentation may be made to 
either of two or more officers or boards, the one to 
whicn a petition is first presented acquires exclusive 
jarisdiction of the proceeding.®® A premature pres- 
entation, before the time when the action sought by 
the petition is authorized, renders such petition in- 
effective, since the rights of the parties are to be 
determined as of the time of the institution of pro- 
ceedings.®! In the absence of any express require- 
ment of the statute as to the manner of presentation, 
the delivery of a petition to a member of the board 
to which it is required to be presented is sufficient, 
where he turns it over to the board.2? No formal 
indorsement of filing is essential to a valid presenta- 
tion,®* and failure to enter upon the proper record 
a statement or notation of the presentation or filing 
of a petition is not fatal to the validity of subsequent 
proceedings. °* 


Time for acting upon petition. Where the power 
of an officer or board to create or alter school dis- 
tricts depends upon the presentation of a proper pe- 
tition therefor,®® it can act thereon only within such 
time as may be prescribed by statute, or, if none is 
prescribed, a reasonable time,®® and after the expira- 
tion of such time no valid action can be taken in 
reliance upon the petition.®? 


Second petition. The right to petition for the cre- 
ation or alteration of a school district is not pre- 
cluded by the fact that a similar petition has there- 


86. State v. Grefe, supra. 


87. Haynes v. Strunk, 156 Ky. 18, a 
160 SW 756; Webb v. Smith, 99 Ky. 2. 
11, 34 SW 704,17 KyL 1308. 


85. v. Tatum, 
88. Ralls v. Sharp, 140 Ky. 744, 


923; 
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districts see infra § 82. 
See supra § 64. 


Rural Special School Dist. No. 
139) Arks ud 
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tofore been presented and action thereon denied or 
refused,°® nor by the fact that no appeal was taken 
from such denial or refusal, under statutes provid- 
ing for such appeals,®® except as statutes may pro- 
hibit further proceedings looking toward the creation 
or alteration of a district for a specified time after 
similar action has been taken or refused.1 Where, 
after the presentation of a petition and before it has 
been acted upon, a second petition is presented seek- 
ing different action with respect to the same district 
or districts, and is acted upon, no action can be taken 
upon the first petition;? and the fact that the pro- 
posal made by the second petition fails of adoption 


| or accomplishment does not revive the first peti- 


tion.? Conversely, where action has been taken and 
is pending upon one petition, no action can be taken 


upon a second petition affecting the same district or 


territory until after the proposal made by the first 
petition has been passed upon or determined.* 


[§ 67] c. Notice.° In some jurisdictions it is pro- 
vided by statute that notice or warning of the pro- 
posed creation of a school district or other local 
school organization, or of the proposed alteration, 
division, or consolidation of an existing district or 
districts, or notice of the presentation of a petition 
for such creation or alteration, or notice of an election 
at which the question of such creation or alteration 
will be submitted to popular vote, or of a meeting at 
which it will be passed upon, shall be given to the 
inhabitants of the territory to be affected by such 
action, or to designated officers or boards. Where 
such a requirement exists it is jurisdictional, and 
failure to give proper notice or warning will invali- 
date the proceedings,’ unless objection to the want 


Logue v. Batterton, 247 Ill. 605, 98 NE° 
354; Ogle County School Dist. No. 
175 v. Ogle County School Dist. No. 
173, 245 Ill. A. 447. See Peo. v. Vass,. 


211 325 Ill. 64, 155 NE 854 (recognizing 


NW 


131 SW 998. 

89. Haynes v. Strunk, 156 Ky. 18, 
160 SW 756. 

90. State v. Lee, 314 Mo. 486, 284 
SW 129. To same effect Berndt v. 
Kloss, (Tex. Civ. A.) 263 SW 949. 


91. Lehman Tp. School Dist.’s 
App., (240 Pa: (54, 87-A 2995.In‘ re 
Mercersburg Independent School 
Dist., 237 Pa. 368, 85 A 467. 

{a] Tlustration.—Where, under 


the statutes, all independent school 
districts were to go out of existence 
on a specified date, the presentation 
before that date of a petition to cre- 
ate a new independent district out 
of territory included in an existing 
district was premature, and the cre- 
ation of a new district in pursuance 
thereof could not be sustained. In 
re Mercersburg Independent School 
Dist., 237 Pa. 368, 85 A 467 


92. Smith v. Blairsburg Independ- 
ent School Dist., 179 Iowa 500, 159 
NW 1027. 

93. Smith v. Blairsburg Independ- 
ent School Dist., supra. 

94. Ralls v. Sharp, 
131 SW 998. 

95. See supra text and note 67. 

96. Peth v. Martin, 31 Wash. 1, 
Wile 2, 549. 

97. Peth v. Martin, supra. 

98. Hightower v. Overhaulser, 65 
Iowa 347, 21 NW 671. 

99. Hightower v. Overhaulser, su- 
pra. 

Appeals from orders and decisions 
as to creation or alteration of school 


140 Ky. 744, 


Peth v. Martin, 31 Wash. 1, 71 
P 549. 


3. Peth v. Martin, supra. 


4 Special School Dist. No. 79 v. 
Special School Dist. No. 2, 121 Ark. 
581, 182 NW 268. 


5. MNotice of: 

District meetings in general see in- 
fra §§ 228-233. 

Meetings of district boards and of- 
ficers in general see infra § 210. 


6. See statutory provisions. 


[a] Statute construed to require 
notice.—Under a statute repealing all 
laws relating to or creating inde- 
pendent school districts, but provid- 
ing for a continuance of such inde- 
pendent districts as should be de- 
termined to be necessary, and re- 
quiring notice to be given of every 
proposed application to continue an 
independent district, similar notice 
must be given of an application to 
create a new independent district. 
In re Wilkins Tp. School Dist., 70 
Pa. 108. 


7. <Ariz.—In re ‘Boquillas Land, 
etc’, Co., 26 Ariz. 426, 226 P 423. 


Ark.—Beard v. Albritton, 182 Ark. 
538, 31 SW (2d) 959; Mitchell v. 
School Dist. No. 15, 153 Ark. 50, 239 
SW 371; Acree v. Patterson, 153 Ark. 
188, 240 SW 3:3; Lewis v. Young, 
116 Ark. 291,171 SW 1197. 


Ill.— Peo. v. Buesinger, 324 Ill. 534, 
155 NE 4738; Chesney vv. Moews, 
317 Ill. 111, 147 NE 497; Ebeling v. 
Township No. 7 Range No. 8 Schools, 
285 Til, 641, 121. NH 249; Reo. wv. 
Strawn, 265 ill, 292, 106 NE 840; Peo. 
v. Feicke, 252 Ill, 414, 96 NE 1052; 


the rule). 


Iowa.—State v. Consolidated Inde- 
pendent School Dist., 190 Iowa 1154, 
181 NW 495; Brooker v. Ludlow, 189 
Iowa 760, 179 NW 145; State v. Lever— 
ton, 53 Iowa 483, 5 NW 613. See 
Trotter v. Paunley, 39 Iowa 203 (ap- 
parently applying the rule). 


Kan.—State v. Staley, 90 Kan. 624, 
135 P 602; State v. Bentley, 80 Kan. 
22.7, 101 P 1073. 


Ky.—Noble v. White, 77 SW 678, 
25 KyL 1282; Howard v. Forrester, 
109 Ky. 386, 59 SW.10, 22 KyL 843; 
mcerean v. Green, 55 SW 420, 21 Kyl 
1439. 

Me.—Butterfield v. School Dist. No. 
6, 61 Me. 583. 


Mich.—Huyser v. Zelland, ete., Tp. 
School Inspectors, 131 Mich. 568, 91 
NW 1020; Graves v. Joint Bd. School 
Inspectors, 102 Mich. 634, 61 NW 60; 
Gentle v. Colfax Tp. School Bd., 73 
Mich. 40, 40 NW 928; Fractional 
School Dist. No. 3 v. Martin School 
Inspectors, 63 Mich. 611, 30 NW 198; 
Coulter v. School Inspectors, 59 Mich. 
391, 26 NW 649. 


Mo.—State v. Smith, 271 Mo. 168, 
196 SW 17; Perryman v. Bethune, 89 
Mo. 158, 1 SW 231; Butler County 
School Dist. No. 2 v. Pace, 113 Mo. A. 
rast ie: SW 580; State v. Eden, 54 Mo. 
Areal 


Nebr.—Proudfit v. Antelope County 
School Dist. No. 49, 109 Nebr. 173, 190 
NW 874; Polk County School Dist. 
No. 10 v. Coleman, 39 Nebr. 391, 58 
NW 146; Dooley v. Meese, 31 Nebr. 
424, 48 NW 143; State v. Compton, 
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or insufficiency of such notice has been waived.* 
No other or different territory than that described 
in or designated by the notice, where it is required, 
may be included in a district, or added to or detached 
from it;® but the annexation to a district or detach- 
ment from it of a part only of the territory desig- 
nated by the notice is not invalid.1° A board or 
officer by whom the notice is required to be given has 
no discretion in the matter where the proper pre- 
liminary proceedings have been had,'? and so, in the 
case of a board, it has been held not necessary that 
the president and secretary be authorized at a reg- 
ularly held meeting of the board to give or sign the 
notice; but there is authority to the contrary, that 
where the notice is required to be given by a board, 
it must be authorized by official action of the board 
at a meeting duly held.t® A. direction to an officer 
or board to call an election is sufficient to authorize 
him or it to give notice of such election.1# 


To whom directed. In the absence of statute oth- 
erwise providing, the notice need not be specifically 
directed to any person or persons.?® 


Form and contents. Where the form or contents 
of the notice to be given are prescribed by statute, 
substantial compliance with such requirements is 


28 Nebr. 485, 44 NW 660. 11. 
N. H.—Worthen vy. Kingsbury, 149 A 475. 


869. 12. State v. Hall, supra. 
N. Y.—Peo. v. Hooper, 13 Hun 639. 13. State v. Steele, 106 Wis. 475, 82 
Okl.—Weathers v. lLiebhart, 129} NW 295. But see Parman v. School 
Okl. 185, 263 P 1108; Chandler v. Bar-| Inspectors, 49 Mich. 63, 12 NW _ 910 
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essential to the validity of the notice and of pro- 
ceedings had in pursuance thereof,’® and tre failure 
of the notice to contain or set forth any matter spe- 
cifically required by statute to be set forth therein 
is fatal to the validity of subsequent proceedings ;** 
but minor irregularities in the notice will not avoid 
it or vitiate subsequent proceedings,'® at least in 
the absence of timely objection thereto.1® Where 
the form of the notice is not expressly preseribed by 
law, any notice is sufficient which accomplishes the 
object of the statute,?° which is to enable persons or 
districts whose interests may be affected to be in- 
formed of the proposal, and to be heard and to pre- 
sent reasons for or against the taking of action on 
the proposal before any action is taken;*? and a 
statement of the matter or proposal involved may 
ordinarily be made in somewhat general terms.” In 
general, therefore, a notice is sufficient if it informs 
the person or officer to whom it is directed or given 
how his district or property is to be affected by the 
action proposed to be taken, and what particular 
territory such district will inelude, or will gain or 
lose thereby ;?° and to that end it should describe 
the territory to be affected.24 Conversely, a notice 
failing in such respects is properly regarded as in- 
sufficient,?° except, it has been held, where the prop- 

23. State v. Job, 205 Mo. 1, 103 SW 
493; Mason v. Kennedy, 89 Mo. 23, 14 
SW 514; State v. Gibson, 78 Mo. A. 
170. See Beard v. Albritton, 182 Ark. 


538, 31 SW (2d) 959 (holding that a 
notice designating existing districts 


ber, -113 Okl. 222, 241 P 145; Rogers 
County School Dist. No. 17 v. Eaton, 
OT. Ok), VII 223--P “8hiee Gregse iv. 
Hughes, 89 OKl. 168, 214 P 904; Cleve- 
land v. Grady County School Dist. No. 
%9, 51 O17 69, Lol IP. 57 7. 


Or.—State v. Hall, 73 Or. 231, 144 P 
475. 


Pa.—In re Wilkins Tp. School Dist., 


70 Pa. 108; In re Sewickley Tp. Inde- 
pendent School Dist. No. 8, 33 Pa. 
297. 


Wis.—State v. Cook, 150 Wis. 584, 
137 NW 746; State v. Clifton, 113 Wis. 
107, 88 NW 1019; State v. Steele, 106 
Wis. 475, 82 NW 295; State v. Graham, 
60 Wis. 395, 19 NW 359. See State v. 
Melstrand, 181 Wis. 418, 195 NW 314 
(apparently recognizing the _ rule); 
Kittelson v. Dettinger, 174 Wis. 71, 
182 NW 340 (recognizing the rule). 


Ont.—Griffiths v. Grantham Tp., 6 
WC. OC. Pr2v4-" Intre Patterson, 30 
WwW. CG. Q. B. 484; In re Shaw, 19 U. C. 


Q. B. 288. See In re Taylor, 30 U. C. 
Ones so lush ce, sage, LUC. iQ) Bb: 
D0baelmere Wey, 13 Wi IC. @rnBt 433); 


In re Ness, 13 U. C. Q. B. 408 (all ap- 
parently recognizing the rule). 


[a] Rescission of alteration pre- 
viously made.—Where a town by-law 
altering a school district was duly 
passed after proper notice, a subse- 
quent by-law repealing the prior one 
was invalid when enacted without 
first having given the notice required 
by statute in cases of alterations of 
school districts, since the first by-law, 
being valid and effective, the repeal 
thereof in effect constituted an altera- 
tion of the district as previously es- 
tablished. In re Shaw, 19 U. C. 'Q. B. 
(Ont.) 288. 

8. See infra text and notes 98-2. 

9. Butterfield v. School Dist. No. 6, 
61 Me. 583. 

10. Gravel Hill School Dist. v. Old 
Farm School-Dist., 55 Conn. 244, 10 
A 689; Parman v. School Inspectors, 
49 Mich. 63, 12 NW 910. 


(holding that the fact that no joint 
meeting was held by the boards of 
school inspectors of two townships, to 
give notice of the proposed organiza- 
tion of a fractional school district ly- 
ing partly in each township was at 
most an irregularity and not jurisdic- 
tional). 


aoe State v. Hall, 73 Or. 231, 144 P 
Be 


15. Larsen v. Seneca Independent 


School Dist., 50 S. D. 444, 210 NW 
661. 

16. School Dist. No. 552 v. Neal, 74 
Mo. A. 553; Proudfit v. Antelope 


County School Dist. No. 49, 109 Nebr. 
173, 190 NW 874; Peth v. Martin, 31 
Wash. 1, 71-P. 549. 


17. Evers v. Hudson, 36 Mont. 135, 
92 P 462. 
18. Rural Special School Dist. No. 


6 v. Blaylock, 122 Ark. 418, 183 SW 
525; Peo. v. Close, 301 Ill. 458, 1384 NE 
118; Scott v. School Trustees, 71 Ill. 
A. 95; Liberty Tp. Independent School 
Dist. No. 8 v. Clemons Independent 
School Dist., 153 Iowa 598, 134 NW 
75; State v. Hall, 73 Or. 231, 144 P 
475. See State v. Bright, 298 Mo. 335, 
250 SW 599 (holding a particular no- 
tice sufficient). 


19. Scott v. Schools Trustees, 71 
IBD NS Oey, 
20. Stratford First School Dist. v. 


Ufford, 52 Conn. 44; Lincoln County 
School Dist. No. 56 v. School Dist. No. 
27,.9'S. D. 3386; 69 NiW 27. 


21. Peo. v. Strawn, 265 Ill. 292, 106 
NE 840; Peo. v. Feicke, 252 Ill. 414, 
96 NE 1052; Tittabawassee, etc., Frac- 
tional School-Dist. No. 1 v. Metcalf, 
93 Mich. 497, 53 NW 627; Gentle v. 
Colfax Tp. School Bd., 73 Mich. 40, 40 
NW 928; State v. Smith, 271 Mo. 168, 
196 SW 17. To same effect Lincoln 
County School Dist. No. 56 v. School 
Dist. No. 27, 9 S. D. 336, 69 NW 17. 


22. State v. Hall, 73 Or, 231, 144 
P 475. 


by number contains a sufficient geo- 
graphical description of their territo- 
ry); Clinton County School Dist. No. 
14 v. Sims, 193 Mo. A. 480, 186 SW 4 
(holding that the notice of an election 
is sufficient if it is as broad as the 
petition in pursuance of which the 
election is called); School-Dist. No, 1 
v. School-Dist. No. 4, 94 Mo. 612, 7 SW 
285; State v. Eden, 54 Mo. A. 31; 
Moore v. Beattie, 33 Vt. 219 (last 
three cases recognizing the rule). 


[a] Thus, a notice of a proposal to 
detach from one district, and attach 
to another, certain named persons 
“and their real estate’? has been held 
sufficiently definite and certain. 
Moore v. Beattie, 33 Vt. 219. 


24 Schur v. Ottawa County Rural 
High School Dist. No. 1, 112 Kan. 421, 
21 0 PL anO5s 


25. Fanseleau v. Harker, 85 Colo. 
370, 275 P 934; Peo. v. Buesinger, 324 
Tll. 584, 155 NE 473; State v. Glaves, 
268 Mo. 100,186 SW 685; School-Dist. 
No. 1 v. School-Dist. No. 4, 94 Mo. 612, 
7 SW 285; Newton County. School 
Dist. No. 4 v. Smith, 90 Mo. A. 215; 
State v. Eden, 54 Mo, A. 31. And see 
cases supra notes 23, 24. But see 
State v. McKinny, 146 Wis. 673, 132 
NW 600 (holding that in the absence 
of any provision of the statute re- 
quiring the notice to specify the terri- 
tory proposed to be taken from or 
added to a district, the omission of 
any description thereof does not in- 
validate the notice). 

“It is not sufficient that the voters 
be notified that . . they will be 
called upon to vote upon the question 
whether or not a new district Shall be 
formed, and a change made in the 
boundary lines of the old districts; 
they must be notified of the change 
proposed, of what territory the new 
district is to be composed, of what 
change is to be made in the boundaries 
of the old ones.” School-Dist. No. 1 
v. School-Dist. No. 4, 94 Mo. 612, 619, 
7 SW 285 [quot State v. Eden, 54 Mo. 
A. 31, 35]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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arty affected or the change proposed to be made is 
elearly deseribed by a petition?® or a plat*’ referred 
to in the notice and served or posted therewith; but 
in a number of eases the rule has not been strictly 
applied.28 Thus it has been held that a general no- 
tice of a town meeting to act upon any matters re- 
lating to the limits of school districts is sufficient to 
authorize the consolidation or redivision of the ter- 
ritory of several districts into a lesser number of 
districts; that a notice of a meeting to determine 
whether to “make alterations in school districts” is 
broad enough to authorize any changes in the limits 
of existing districts;°° that a notice of a proposal to 
divide and discontinue one district and annex it to 
others is sufficiently definite without specifying the 
mode of division;?! and that a notice of action to 
be taken to alter the boundaries of districts will au- 
thorize the consolidation of two existing districts ;* 
but that a notice or warning of a meeting “to see if 
the town will vote to redistrict its school districts, 
or what action they will take in relation thereto,” 
does not authorize the abolition of the several dis- 
tricts and the substitution of one entire district 
therefor, under a statute providing for such change.** 
A notice of a proposed alteration of the boundary 
of a district sufficiently indicates such change where 
it describes a line commencing at a defined point and 
running by specified courses and distances to another 
defined point.*+ The deseription of the territory 
affected is sufficient if it designates the land with 
sufficient definiteness to enable the same to be locat- 
ed;°° and greater certainty is not required.?® Ab- 
breviations in the description of the territory affect- 
ed, of the nature commonly employed in descriptions 
of land, do not invalidate the notice.?7 A material 
discrepancy between the description as given in the 
notice and that set forth by the petition renders 
the notice void.** A notice contemplating merely 
the detachnient of territory from a designated dis- 
trict is not sufficient to authorize the attachment or 
annexation of such territory to another district ;?° 
but a notice of the proposed division of a district 
will authorize the creation of a new district as the 
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result of such division.*® Under a notice of a pro- 
posal to divide a designated district in an unspecified 
manner and to annex a portion of it to one adjoining 
district and the balance to another, the annexation 
of the whole of the territory of such designated dis- 
trict to one of the adjoining districts so specified is 
valid, at least as against objection on the part of 
a resident of the territory so annexed.4! A notice 
of the proposed creation of a new district out of 
territory to be taken from existing districts is suffi- 
cient where it describes the territory to be taken, al- 
though it does not further describe the boundaries of 


_the district proposed to be created;*? and, on the 


other hand, it is not essential that a notice of a pro- 
posed alteration of the boundary between two dis- 
triets shall specifically designate such districts by 
name or number, where the notice describes such 
boundary both as it exists and as it 1s proposed to 
be altered.4® Unless otherwise provided by statute, 
the notice need not be dated.*4 Separate notices of 
proposals to consolidate a district with each of two 
other districts have been held insufficient notice of 
a proposed consolidation of the three districts.*° 
The notice need not recite the taking or validity of 
preliminary proceedings required by statute,*® and 
in the absence of express statutory requirement, it 
need not specify the act of the legislature under 
which the proposed creation or alteration is to be 
effected.*7 In the absence of statute otherwise pro- 
viding, the notice of-a proposal to create a new dis- 
triet need not specify the place at which the school 
house is to be located.*® A notice of an election 
should state the time*® and place®°® of the election; 
but such a notice is not insufficient for failure to 
specify the particular place or building at which the 
election will be held, where it specifies a small town 
in which there is only one suitable place, which place 
has theretofore customarily been used for similar 
elections,®! or where a small town is specified and 
public announcement of the building or place is made 
therein before the voting commences,®? and it has 
even been held that failure to designate any place 


or town will not render the notice or subsequent 


26. State v. Eden, 54 Mo. A. 31. 
See State v. Job, 205 Mo. 1, 103 SW 
493 (apparently recognizing the rule). 


Petition for creation or alteration 
of school districts in general see su- 
pra § 66. 


27. State v. Brooks, (Mo.) 249 SW 
73; State v. Glaves, 268 Mo. 100, 186 
SW 685. 


Plat in general see infra § 68. 
28. See cases infra notes 29-32. 


29. Alden v. Rounseville, 7 Mete. 
(Mass.) 218. 


30. Hall v. Calais School Dist. No. 
3, 46 Vt. 19. To same effect Ovitt v. 
Chase, 37 Vt. 196. 


[a] General notice and particular- 
ization of certain alteration.—Where 
the warning for a town meeting con- 
tained the article, “To make altera- 
tions in school districts,’ which was 
followed by the statement that desig- 
nated persons had applied to have 
their property set over from one dis- 
trict to another, a vote to set over 
other property from a different dis- 
trict to another district was valid, 
under the first part of the warning, 
and the specification in the latter part 
of the warning of a particular change 
proposed to be made did not preclude 
the town from acting as to other prop- 


[56 C. J.—15] 


erty or making other alterations. 
Hall v. Calais School Dist. No. 3, 46 
Nie ho. 


31. Grindle v. Brookville School 
Dist. No. 1, 64 Me. 44. 


82.. Converse v. Porter, 45 N. H. 
385. 
33. Child vy. Coburn, 54 N. H. 74. 
Abolition of districts in general see 
infra §§ 98-112. 


34. Audrain County School Dist. 
No. 42 v. Audrain County School Dist. 
No. 45, 212 Mo. A. 670, 254 SW 726. 


35. Peo. v. Darrough, 266 Ill. 506, 
107 NE 844. 


86. Peo. v. Darrough, supra. 
87. Peo. v. Darrough, supra. 


38. Schur v. Ottawa County Rural 
High School Dist. No. 1, 112 Kan. 421, 
210 P 1105. 


Petition in general see supra § 66. 


39. Tittabawassee, etc, Fractional 
School-Dist. No. 1 v. Metcalf, 98 Mich. 
497, 53 NW 627. Compare State v. 
Hemphill, 119 Kan. 223, 237 P .905 
(holding that a notice of a proposal 
to detach particular territory from a 
designated district was not fatally 
defective for failing to set forth the 
destination of such detached terri- 
tory, or to what district it was to be 
attached). 


Pa Weeks v. Batchelder, 41 Vt. 


41. Moore v. Beattie, 33 Vt. 219 
(from which it does not appear that 
any objection was made by the dis- 
trict to which the territory was so 
annexed, or that its rights were con- 
sidered). 


42. Mason vy. Kennedy, 89 Mo. 23, 
14 SW 514, 


43. Donough 
309, 46 NW 782. 


44, Peo. v. Darrough, 266 Ill. 506, 
107 NE 844. 


45. State v. Leverton, 53 Iowa 483, 
5 NW 613. 


46. Heaton v. Consolidated Inde- 
pendent School Dist., 178 Iowa 1230, 
160 NW 906. 


47. Peo. v. Darrough, 266 Ill. 506, 
107 NE 844. 


48. State v. Ottawa County Rural 
High School Dist. No. 4, 128 Kan. 615, 
AOL ale MO tAte Weekial LTS ROrer2 sis 
144 P 475. 

49. State v. Hall, supra. 

50. State v. Hall, supra. 

51. State v. Higley, (Mo.) 250 SW 
61. 

52. State v. Sullivan, 320 Mo. 362, 
8 SW (2d) 616. 


v. Dewey, 82 Mich. 
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proceedings void where it is not shown that any vot- 
ers were misled or deprived of their votes.°* Where 
several notices of an election are given or posted, 
they need not specify all the polling places, but they 
are sufficient when each designates the place where 
the electors of the territory in which the notice is 
given or posted are to cast their votes.°* <A statute 
prohibiting the alteration of a district until notice 
“of an intention so to do” has been given requires 
only a notice that action will be taken, and does not 
make it necessary that the notice shall state that an 
intention to make the alteration exists.°° 


Signature. A notice is properly signed by the 
officer required by statute to give or post it, in the 
absence of any provision for signature by another ;°° 
but it has been held that, in the absence of any show- 
ing that a notice was given or posted by any one 
other than the proper board, the fact that it is signed 
by one purporting to act as secretary of such board 
who does not in fact hold such office does not render 
the notice invalid.®7 A statute requiring the notice 
to be signed by the township clerk is sufficiently 
complied with by a notice signed by the clerk of the 
board of schoo! inspectors of the township, where 
by statute the township clerk is ex officio clerk of 
such board.°® The name of the officer required or 
authorized to sign a notice may be affixed thereto 
by another at his direction.°® 


Service, posting, or publication. Where the stat- 
ute requiring notice does not specifically direct the 
manner or mode in which, or the time for which, it 
shall be given, reasonable notice is required;°° and 
any mode or time which gives the person or persons 
to whom the notice is directed an opportunity to pre- 
pare for and make a protest against the action pro- 
posed to be taken is sufficient,°* the mere fact that 
the best method of giving such notice is not adopted 
not invalidating the proceedings.®°? Ordinarily, how- 
ever, the manner of giving notice is prescribed by 
statute;°* but failure to comply strictly with the 


53. Ward v. Nodaway County Cons, 


SCHOOLS AND SCHOOL DISTRICTS 


statutory requirements, or irregularities in the mode 
of giving notice, are not fatal where no prejudice 
results. Where notice is required to be given to 
the board of education or trustees of the district, 
service thereof upon the chairman of such board is 
sufficient,®® and the notice need not be served upon 
each member of the board.** In the case of notice 
of a petition, service upon the clerk of the board is 
not sufficient where he is a signer of the petition.®* 
It has been held that, under a statute requiring notice 
to be given to objectors to a proposed creation or 
alteration, it is sufficient to notify the first of twe 
or more objectors joining in the same objection.®* 
A statute requiring a specified number of days’ no- 
tice by publication in a newspaper does not require 
that such notice be published in each issue of suck 
newspaper during the prescribed period, but a single 
publication is sufficient;®® and a statute requiring 
that notice shall be given a specified number of days 
prior to the action to which the notice relates by 
publication thereof two or more times requires only 
that the first publication, and not the last, shall be 
more than the statutory number of days before such 
action.’°. Under a statute requiring that a specified 
number of days’ notice be posted, it is not essential 
that the notices posted shall remain posted or legible 
for the statutory period, in the absence of undue 
want of care and of any fraudulent design on the 
part of the officer by whom they were posted.?+ Un- 
der a statute requiring notice to be posted for a pre- 
seribed number of days next preceding the meeting 
or election of which notice is being given, the date of 
holding such meeting or election may be the last day 
of such period.’ A notice posted on Sunday is not 
for that reason invalid where posting is not required 
until the following Monday and the notice remains 
up on that day.** Under a statute requiring the no- 
tice to be published in a newspaper having general 
circulation within the district, it is not necessary 


that the newspaper in which the notice is published | 


shall have general circulation in every part of the 


School Dist. No. 136, (Mo. A.) 16 SW 
(2d) 598. 


54; Peo. v. Brown, 306 Ill. 245, 137 
NE 854. 
55. State v. Rural High School 


Joint Dist. No. 8, 117 Kan. 332, 231 
P 337. 


56. Mason v. Kennedy, 89 Mo. 23, 
| 14 SW 514. 


57. Liberty Tp. Independent School 
Dist. No. 8 v. Clemons Independent 
School Dist., 153 Iowa 598, 184 NW 
ere 


58. Donough y. Dewey, 82 Mich. 
309, 46 NW 782. 

59. State v. Rural High School 
Woimce Dist. No, 8, (1i7 Kan. 332, \2oL 
12) Bey f 

60. James v. Wilkinson County, 


150 Miss. 489, 117 S 111. 


[a] Bighteen days’ notice has been 
held reasonable and suflicient. James 
vy. Wilkinson County, 150 Miss. 489, 
sal yale aly 


61. Holton v. Mason County Bad. of 
Education, 176 Ky. 578, 195 SW 1108; 
Lincoln County School Dist. No. 56 
y. Lincoln County School Dist. No. 
27, 9,S. D. 336, 69 NW 17. ‘See Worth- 
en v. Kingsbury, (N. H.) 149 A 869 
(where it was said that where the 
statute does not prescribe the time 
for which-notice shall be given, rea- 
sonable notice is required). 


62. State v. McKinny, 146 Wis. 673, , 633. 

132 NW 600. 66. Gividen v. School Dist. No. 54, 
63. See statutory provisions. Supra. 
[a] Particular statute construed. 67. Ebeling v. Jasper County Tp. 


—Under a statute providing that no- 
tices of a special meeting for the 
consolidation of school districts “shall 
be posted in at least five places in 
each of the districts, or parts of dis- 
tricts, proposed to be consolidated, 
and also by publication, for at least 
two consecutive weeks in a weekly 
paper,” considered in connection with 
a further provision of the statute that 
in all matters relating to consolidated 
school districts, not expressly provid- 
ed for, the general law relating to 
school districts shall be in force 
where applicable, and a provision of 
the general school law that notices of 
any regular or special meeting shall 
be given by posting five notices in the 
district ten days prior to such meet- 
ing, or by publication in at least two 
issues of a weekly newspaper, the no- 
tices need be posted only ten days, 
and not for two consecutive weeks. 
State v. Sullivan, 80 Okl. 81, 194 P 
446. 


64. Scott v. Schools Trustees, 71 
Till. A. 95; State v. Ottawa County Ru- 
ral High School Dist. No. 4, 128 Kan. 
615, 278 P 721; Heckert v. Aberdeen 
Graded School, 184 N. C. 475, 115 SE 
50. 


‘65. Gividen v. School Dist. No. 54, 
126 Ky. 194, 102 SW 1191,'31 Ky 


No. 7 Schools, 285 Ill. 641, 121 NE 


249; Peo. v. Jones, 254 Tlly. 521098 
NE 962; Peo. v. Feicke, 252 Ill. 414, 
96 NE 1052. 


Petition in general see supra § 66. 


68. Wilhelm v. Speedie, 108 Nebr. 
866, 189 NW 293. 


69. School Dist. No. 94 v. Thomp- 
son, 27 N. D. 459, 146 NW 727: 


70. State v. Wallace, 112 Kan. 264, 
210 P 348. : 


71. Lacock v, Miller, 178 Iowa 920, 
160 NW 291. 


72. Webster, etc., Tps. Cons. Inde- 
pendent School Dist. v. Martin, 170 
Iowa 262, 152 NW 623. 


73. Thoreson vy. Susens, 127 Minn. 
84, 148 NW 891. 


fa] Presumption that notice re- 
mained up.—Where a notice, required 
to be posted on a Monday, was in fact 
posted on the preceding Sunday, it 
will be presumed, in the absence of 
any evidence to the contrary, that 
such notice remained posted and up 
on Monday, in view of the general rule 
that where a fact of a continuing na- 
ture is shown to exist there is a pre- 
sumption that it continues to exist 
for a reasonable time. Thoreson vy. 
Susens, 127 Minn. 84, 148 NW 891. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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district."4 A statute requiring the posting of no- 
tices is sufficiently complied with by posting elip- 
pings of an advertisement published in a newspap- 
If a notice,*® or any of two or more notices; 
where more than one is required,’? is not given or 
posted within or for the time required by statute, 
subsequent proceedings are void, and a failure or 
omission to give the required notice of an election 
is not cured by the polling of a large vote at such 
election.‘* Under a statute requiring notice to be 
posted in each district to be affected by a proposed 
alteration of district boundaries, failure to post no- 
tice within a district to which territory is proposed 
to be attached or annexed or from which it is pro- 
posed to be detached is fatal;*® but under a statute 
requiring notices of action affecting two or more 
distriets to be posted at a specified number of places 
within the district or districts affected, notices need 
be posted only at the prescribed number of places 
within the whole territory affected, and not at such 
number of places within each district.£° A statute 
requiring a particular officer to post the notices does 
not require that he shall personally do the posting, 
nor invalidate proceedings had upon notices posted 
by another under his direction.*t Notice need not 
be given to or served upon persons who are not en- 
titled to appear or participate in the meeting or 
election to which the notice relates.** One entitled 
to notice of a proposed creation or alteration of a 
school district is entitled to object to the validity of 


74. Regan v. Hugus, 191 Iowa 661, | ing 
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the action taken where no such notice was given 
him;*? but one who has received proper notice can- 
not object that notice was not given to another who 
was also entitled thereto.*4 


Proof of service or posting. It has been held 
that, where notice of a proposal or proceedings for 
the creation or alteration of a school district is re- 
quired to be given, proof that such notice was duly 
served or posted,*® or a written admission of serv- 
ice,*° must be filed or made a part of the record 
before any action is taken, and that failure so to do 
renders subsequent proceedings void;** but there is 
some authority, to the contrary, that no such proof 
is necessary in the absence of express statutory re- 
quirement.*® Where the manner of making proof 
is not prescribed by statute, an affidavit setting 
forth the facts is sufficient.*® The affidavit or return 
should definitely state the time,®°® place,®! and man- 
ner®? of serving or posting the notice, or each no- 
tice, if more than one,®® and should be made by the 
person or officer who effected the service or posting.** 
Where the notice is required to be posted in a pub- 
lie place or places, the affidavit of posting must so 
describe the place thereof as to show that it is pub- 
lie;°° and where posting is required to be made 
within the district or districts affected, compliance 
with such requirement must be shown. 

Notice of two or more proposals. It is no ground 
of objection to a notice that it contains or specifies 
two or more separate and distinct proposals, which 


districts [or uncertain whether or not a par- 


182 NW 870. 

[a] Where proposed district lies 
partly in each of three counties, the 
validity of the notice is not affected 
by the fact that the newspaper in 
which it was published is of general 
circulation in one of such counties, 
including the territory thereof em- 
“praced in the proposed district, but 
has no general circulation in the oth- 
er two counties or the parts of the 
district lying therein. Regan v. Hu- 
gus, 191 Iowa 661, 182 NW 870. 


75, Kelly v. Evarts Graded School 
Dist., 162 Ky. 612, 172 Sw 1047. 


76. State v. Staley, 90 Kan. 624, 
135 P 602; Worthen vy. Kingsbury, (N. 
H.) 149 A 869. 


77. State v. Potter, (Mo.) 191 SW 
57. 


78. State v. Staley, 
135 P 602. 


79. Lewis v. Young, 116 Ark. 291, 
171 SW 1197; Tittabawassee, etc., 
Fractional School-Dist. No. 1 v. Met- 
calf, 938 Mich. 497, 53 NW 627. 


80. Walker v. Hall, 161 Ga. 460, 
131 SE 160; Townsend vy. Garrett, 170 
Towa 409, 152 NW 565; Schofield v. 
Ferguson Independent School Dist., 
169 Iowa 634, 151 NW 497. 


81. Chesney v. Moews, 317 Ill. 111, 
147 NE 497; Kelly v. Evarts Graded 
School Dist., 162 Ky. 612, 172 SW 
1047; State v. Cloud, 192 Mo. A. 322, 
180 SW 26. 


82. Ratliff v. State, 79 Okl. 152, 191 
P 1038. 

[a] Wotice to negroes of election 
affecting white schools.—(1) Wherea 
statute provides for separate schools 
for white and colored children, and 
provides that one race shall not par- 
ticipate in any election pertaining to 
the schools of the other race, notice 
of a special meeting called to pass 


90 Kan. 624, 


- upon a proposal for: the consolidation 


of white school districts need not be 
given to negroes resident within the 
territory affected, under a statute re- 
quiring that notices of a special meet- 


| like, 


shall be mailed to each voter residing 
in the districts proposed to be consol- 
idated. Ratliff v. State, 79 Okl. 152, 
191 P 1038. (2) Separate white and 
colores schools see Civil Rights §§ 11, 


83. 
433. 

Appeal from, and review of, creation 
or alteration see infra §§ 81-83. 


Attacking validity of creation or al- 
teration see infra §§ 84-86. 


In re. Ley, 13 U. C. Q. B. (Ont.) 


See In re Ness, 13 U. C. Q. B. (Ont.) 
408. 
85. Huyser v. Zeeland, ete., Tp. 


School Inspectors, 131 Mich. 568, 91 
NW 1020, 1021; Graves v. Joint Bd. 
School Inspectors, 102 Mich. 634, 61 
NW 60; Coulter v. School Inspectors, 
59 Mich. 391, 26 NW 649; State v. 
Cary, 132 Wis. 501, 112 NW 428. 


“The posting of such notices and 
the proof thereof are essential to con- 
fer jurisdiction upon the board of in- 
spectors [to establish a school dis- 
trict]. Unless they have such proof 
before them, they act without juris- 
diction, and their action is void.” 
Huyser v. Zeeland, ete., Tp. School 
Inspectors, supra. 


g6. State v. Cary, 
112 NW 428. 

87. ,See cases supra notes 85, 86. 

[a] Reason for rule.—While it is 
the general rule in proceedings in 
courts that it is the fact of, serv- 
ice which gives jurisdiction, and not 
the proof of service, so that proof 
ot service actually made beforehand 
may often be supplied iater, there 
is also a class of caseS where the 
policy of the law or the implications 
of the statute require record proof 
of the preliminary jurisdictional 
steps in a proceeding; and in the 
latter class are proceedings for the 
creation of school districts, inasmuch 
as such districts have extensive prop- 
erty rights, taxing power, and the 
so that it is extremely unde- 
sirable that it should remain in doubt 


132 Wis. 501, 


ticular district has corporate exist- 
ence. The .giving of notice being 
essential to the creation of a dis- 
trict, if the record remains silent 
as to whether such notice was given 
or not, and the fact is liable to dis- 
pute or controversy in the court, 
great confusion might result. State 
v. Cary, 132 Wis. 501, 112 NW 428. 


88. Magill v. French, 76 Or. 237, 
148 P 878. To same effect Lincoln 
County School Dist. No. v. Mor- 
gan, 147 Wash. 321, 266 P 150. See 
Parman_v. School Inspectors, 49 
Mich. 638, 12 NW 910 (where it was 
said that failure to make such proof 
was no more than an irregularity, 
and not jurisdictional); State v. Mc- 
Kinny, 146 Wis. 673, 132 NW 600 
(holding that good practice requires 
that proof of giving the notice be 
made, but that in the absence of stat- 
ute the want of such proof does not 
invalidate subsequent proceedings). 


89. Nicklaus v. Goodspeed, 56 Or. 
184, 108 P 135. 


90. Dooley v. Meese, 31 Nebr. 424, 
48 NW 1438; State v. Cary, 132 Wis. 
501, 112 NW 428. 


91. Dooley v. Meese, 31 Nebr. 424, 
48 NW 1438; State v. Cary, 132 Wis. 
501, 112 NW 428. “ 


92. State v. Cary, supra. 
93. See cases supra notes 90-92. 
[a] Affidavit in language of stat- 


ute insufficient.—An affidavit merely 
following the language of the stat- 
ute, in stating that the notices were 
posted in three public places more 
than ten days before the date for 
the presentation of the proposal, 
without stating the time or place of 
posting, is insufficient. Dooley v. 
Meese, 31 Nebr. 424, 48 NW 143. 


94. State v. Cary, 1382 Wis. 501, 
112 NW 428. 

95. Huyser v. Zeeland, ete, Tp. 
School Inspectors, 131 Mich, 568, 91 
NW 1020. 

96. Huyser v. Zeeland, ete, Tp. 


School Inspectors, supra, 
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are to be considered or passed upon at the same meet- 
ing or election.9* 


Waiver of notice or estoppel to object. A want of 
notice, or the insufficiency of a notice, is ordinarily 
waived or cured by the appearance of the person or 
persons entitled thereto before the board or at the 
meeting or election of which notice should have been 
given and his failure to object to the want of notice 
or its insufficient character,®® or by the filing of an 
objection on another ground than the want or in- 
sufficiency of notice;®® but the necessity for notice 
is not obviated, or failure to give it waived, by the 
fact that a majority of the persons to whom it should 
have been given consent to or approve the action tak- 
en, since the minority have the right to be notified 
and to have an opportunity to be heard.t It has 
been held that a requirement that notice be given to 
a board or officer cannot be waived by the latter, 
since the matter is one concerning the public.” 


In absence of statute requiring notice of the pro- 
posed creation or alteration of a school district or 
other local school organization, or of proceedings 
preliminary thereto, no such notice need be given.* 


[§ 68] d. Plat or Map. In some jurisdictions it 
is required by statute that a plat or map showing the 
boundaries of, and the territory to be included with- 
in, a proposed new school district or other local 
school organization, or the changes proposed to be 
made in the boundaries of an existing district, shall 
be filed, or presented to a designated officer or hoard, 
or be served or posted with a notice of the proposed 
ereation or alteration. Where such a requirement 

97. Doxey v. Martin School In- 


spectors, 67 Mich. 601, 35 NW 170. 


98. Molyneaux v. Molyneaux, 130 
Iowa 100, 106 NW 370; State v. Can- 
None (vi bn sand 232558 220. mre 20 ns 
Andover School Dist. No. 6 v. Carr, 
55 N. H. 452; Flake v. Anson Coun- 
ty, 192 N. C. 590, 135 SE 467. See 
Irvin v. Gregory, 86 Ga. 605, 13 SE 


130 NW 804. 


Dist. No. 36 


School Dist. No. 


Ky. 
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Kan.—Montgomery County School 
v. Independence Bd. of 
Education, 102 Kan. 784, 171 P 1154; 

57 v. Emporia Bd. 7, 
of Education, 16 Kan. 536. ; 


Holton v. Mason County Ba. 
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exists it has been held to be jurisdictional, so that 
compliance therewith is essential;® but there is au- 


thority, to the contrary, that such a requirement is 


merely directory and that failure to comply with it 
will not invalidate the proceedings.® It is not essen- 
tial that such a plat shall designate or show the 
boundaries with mathematical exactness, but only 
that the place at which they are to be shall be suffi- 
ciently indicated;7 and a plat is sufficient for its 
purposes when it shows the territory affected with 
sufficient accuracy and clearness to enable an ordi- 
nary man to ascertain from an examination thereof 
whether his residence or lands will be included in 
or excluded from the district-as a result of the action 
proposed to be taken.’ Similarly, a plat does not 
insufficiently delineate an irregular boundary line, 
which does not follow section lines or connect known 
points, where it is drawn to scale and such boundary 
line can therefore be ascertained and laid off.9 <A 
plat, however, which is unintelligible without expla- 
nation, and which is not explained,!® or which fails 
to show the matters required by statute to be in- 
dicated thereon,'+ is insufficient. Where two or more 
plats are required to be filed or posted, they must 
be substantially uniform;1? but irregularities or in- 
consistencies between two or more plats resulting 
merely from faulty or unskillful draftsmanship are 
not fatal where no prejudice results therefrom.1? It 
has been held that, even in the absence of any stat- 
utory requirement that a plat be signed or authenti- 
cated, it is essential to the validity thereof that it 
be identified in some manner as the plat required by 
statute;1+ but there is also authority to the con- 
required by statute, did not invali- 
date the election, in the absence of 


any Showing that prejudice resulted 
from such fadlure). 


State v. Wright, 270 Mo. 376, 
194 SW 35. Compare Matthews v. 
Lynch, 110 S. C. 63, 96 SE 494 (hold- 
ing that where, after a plat had been 


120 (holding that where four pub- 
lications of a notice of election to 
vote upon the establishment of a 
school district were required by stat- 
ute, and by inadvertence the last pub- 
lication was omitted after three pub- 
lications had been duly made, the 
defect may be treated as a mere ir- 
regularity where more than two 
thirds of the qualified voters actual- 
ly voted, and the result of the elec- 
tion was acquiesced in until after 
action had been taken thereon, and 
substantial rights had arisen); 
Ratuie ve State, 79 Oks 152,929 & 
1038 (applying the rule). 


99. In re Ley, 13 U. C. Q. B. (Ont.) 
433. 

1. Gentle v. Colfax Tp. 
Bd., 73 Mich. 40, 40 NW 928. 


Purpose of notice to give oppor- 
tunity to be heard see supra text and 
note 21. 

2. State v. Graham, 60 Wis. 395, 
19 NW 359. To same effect Worthen 
y. Kingsbury, (N. H.) 149 A 869. 


Bar AriC-—Scnool Dist.) No, J4> Vv. 
Henderson, 146 Ark. 338, 226 SW 517; 
McCray v. Cox, 105 Ark. 47, 150 SW 
152. 
Cal.—Antelope Valley Union High 
School Dist. v. McClellan, 55 Cal. A. 
944, 203 PB 147. 


Colo.—Gorrell v. 
67, 179 P 3387. 


Iowa.—Wallace v. Milford Inde- 
pendent School Dist., 150 lowa 711, 


School 


Bevans, 66 Colo. 
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Nebr.—State v. Warrick, 106 Nebr. 
750, 184 NW 896; Bay State Live- 
stock Co.) v..7Bing, 5) Nebr 570,57 


NW 311. 
Okl.—King v. State, 126 Okl. 130, 
258 P 755; Common School Dist. No. 


49 v. Wolfe, 94 Okl. 
Fowler v. Green, 73 


aoa. 


But see In re Sewickley Tp. In- 
dependent School Dist. No. 8, 33 Pa. 
297 (holding, under a statute mak- 
ing the procedure for the creation 
of townships applicable in certain re- 
spects to the creation of school dis- 
tricts, that inasmuch as notice had 
long been regarded as necessary in 
the case of the creation of a town- 
ship, although not expressly required 
by the statute relating thereto, it 
was therefore necessary in proceed- 
ings to form a school district). 


4 See statutory provisions. ' 
Notice in general see supra § 67. 


5. Pottery. school Trustees, 10 
Tll. A. 843; State v. Smith, 271 Mo. 
168, 196 SW 17; Bradwisch v. Howey, 
45 S. D. 110, 186 NW 565. 


6. Swift v. Common School Dist. 
No. 8, 163 Ark. 150, 259 SW 375. See 
Peo. v. Long, 328 Ill. 297, 159 NH 259 
(holding in effect that failure to file 
a plat within the time prescribed by 
statute is not fatal); State v. Cloud, 
192 Mo. A. 322, 180 SW 26 (holding 
that failure to file a plat with the 
county clerk before the election, as 


Oi aucie Ua dee eels 
OKT sa Ojn 17.6) a 


prepared for a proposed alteration of 
a district, the board decided that a 
certain line ran too close to a: par- 
ticular schoolhouse, and ordered it 
changed slightly, but the change was 
never made on the plat, the omis- 
siot to make such change did not 
invalidate the election held to pass 
upon the proposed alteration, where 
no person resided within the terri- 
tory affected and the failure to 
change the plat amd correctly indi- 
cate the boundary could not have af- 
fected the result of the election). 


8. State v. Bright, 298 Mo. 335, 250 


SW 599; State v. Hall, (Mo.) 228 
SW 1055; State v. Smith, 271 Mo. 
168, 196 SW 17; State v. Wright, 
270 Mo. 376, 194 SW 35. See State 


v. Higley, (Mo.) 250 SW 61- (appar-= 
ently applying the rule). 

9. State v. Glaves, 268 Mo. 100. 
186 SW 685. 

10. State v. Curtright, (Mo. A.) 
205 SW 248; Bradwisch vy. Howey, 


45 S. D. 110, 186 NW 565. 


1l. Bradwisch v. Howey, 45 S. D. 
110, 186 NW 565. See Mitchell v. 
Coryell County Comrs. Ct., (Tex. Civ. 


A.) 238 SW 1007 (recognizing the 
rule). 
12. State v. Curtright, (Mo. A.) 


205 SW 248. 


13. State v. Glaves, 268 Mo. 100, 
186 SW 685. 


14. State v. Curtright, 


(Mo. 
205 SW 248. 


A.) 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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trary.'° A provision of a statute requiring the plat 
to be signed has been held to be sufficiently com- 
plied with, in the case of a plat accompanying a no- 
tice and posted or served therewith, where such no- 
tice is duly signed and refers to the plat, although 
the latter is not signed separately.1° A statute re- 
quiring a map or plat of a proposed town to be filed 
with a petition for the incorporation thereof does 
not apply to a petition for the formation of the ter- 
ritory of a town into a school ‘district.1? 


[§ 69] e. Consent, Approval, or Remonstrance. 
In some jurisdictions, under statutes providing 
therefor,1® a school district or other local school 
organization cannot validly be created or altered 
without the consent of all or a specified proportion 
of the residents, electors, landowners, or taxpayers 
of the district or of the territory to be affected,!® 
or the assent, approval, or recommendation of a des- 
igated officer or board;?° and, where such statutes 
exist, only such action may be taken as is so con- 
sented to or recommended,*! and an attempted crea- 
tion or alteration of a school district without such 
consent or approval is void and of no effect.2? So it 
has been held that a consent or recommendation 
must be specific and definite as to. the action to be 
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taken;2° but there is authority, to the contrary, that 
it may be in merely general terms.?* In other ju- 
risdictions, the statute merely imposes specified con- 
ditions or restrictions upon the exercise of the pow- 
er to create or alter school districts if such consent 
or approval is not obtained;?> and under such a 
statute the fact that one of two or more districts af- 
fected by a proposed alteration fails to consent there- 
to, the other or others consenting, does not invalidate 
the alteration, but it takes effect at once so far as 
it relates only to the districts which have consented, 
and becomes effective as to the nonconsenting dis- 
trict upon the performance of the statutory condi- 
tions.2® ‘A statute requiring the consent of the vot- 
ers of a district to any change therein by a subordi- 
nate board cr agency to which the legislature has 
delegated the power to create and alter districts ap- 
plies only to changes made by such board or agency, 
however, and not to a change resulting from the 
creation of a new district under powers delegated 
to another and different ageney,?’ and a statute re- 
quiring such consent to the division or consolidation 
of districts does not make it necessary to the valid- 
ity of proceedings detaching territory from one dis- 
trict and adding it to another, where it does not 


/ 
15;,, State v: Bright, 
250 SW 599. 


298 Mo. 3385, 


16. State v. Brooks, (Mo.) 249 SW 
73; State v. Bird, 295 Mo. 344, 244 
SW 938; State v. Stephens, 294 Mo. 


504, 243 SW 89. 


17. Pinson v. Vesey, 23 Tex. Civ. 
A. 915-56 SiW 593: 


Municipal school districts in gen- 
eral see infra § 94. 


Petition in general see supra § 66. 
18. See statutory provisions. 


19. Bethany, etc.,, Tps. Fractional 
School Dist. No. 1 v. Bethany, etc., 
Joint Tp. Bd., 233 Mich. 327, 207 NW 
5; Briggs v. Borden, 71 Mich. 87, 
38 NW 712; Jackson County School 
v. Edna Independent School Dist., 
(Tex. Civ. A.) 9 SW (2d) 506; Whit- 
mire v. State, (Tex. Civ. A.) 47 SW 
Curren v. McWHMachen, 5 Terr. 
SSweln=nrer Morrison, 131 UC. Q: 
B. (Ont.) 279. See In re Tredyffrin 
School Lands, 7 Pa. Co. 228 (hold- 
ing that, although a statute author- 
izing the courts to annex land of 
persons resident in one township or 
borough to another township or bor- 
ough, for school purposes, ‘‘so that, 
when annexed, the applicant shall 
pay his school taxes and be included 
within the school district to which 
it is so annexed,’ does not express- 
ly require the application or consent 
of every owner of land so annexed, 
the reference therein to the “appli- 
eant” implies that such application 
must be made or consent given, and 
so an unwilling person cannot be 
compelled to have his lands joined 
to a school district in another town- 
ship or borough). 


Compare In re Ness, 13 U. C. Q. 
B. (Ont.) 408 (holding such consent 
necessary, under a particular statute, 
to authorize districts to be consoli- 
dated, but not necessary to authorize 
the alteration of a district). 


20. ITowa.—Union Independent 
Sehool Dist. v. Cedar Rapids Inde- 
pendent School Dist., 62 Iowa 616, 
17 NW 895. See Switzer Independ- 
ent School Dist. v. Gwinn, 178 Iowa 
145, 159 NW. 68% (recognizing the 
ee 


an.—State v. Lamont, 105 Kan. 
Bh i bees Wid Bae UG fe, 
Ky.—Hopkins v. Dickens, 188 Ky. 


368, 222 SW 101;\ Haynes v. Strunk, 
156 Ky. 18, 160 SW 756; Owens v. 


McKinney Graded Common_ School 
Dist. pS sh veti2o, LOGO sokusy bine 
v. Keith, 150 Ky. 452): 150 sw 5233 
Kattawa’ Common School Dist. No. 
29 v. Eddyville Graded School Dist. 
No. 8, 99 SW 905, 30 KyL 839; Mul- 
lins v. Andrews, 45 SW 231, 20 KyL 
20. See De Haven vy. Hardinsburg 
Graded Common School Dist. No. 4, 
164 Ky. 511, 175 SW 994 (recogniz- 
ing the rule). 

Me ker v. Titcomb, 82 Me. 180, 
19 A 162; Webber v. Stower, 62 Me. 
512; Allen v. Archer, 49 Me. 346; 
Jackson School Dist. No. 1 v. Stearns, 
48 Me. 568 


Mich.—Eethany, ete., Tps. Fraction- 
al School Dist. No. 1 v. Bethany, etc., 
Joint Tps., 233 Mich. 327, 207 NW 5; 
Burnett v. Chickaming School Inspec- 
tors, 97 Mich. 103, 56 NW? 234. 


Minn.—In re Isanti County Consoli- 
dation of School Dists., 151 Minn. 399, 
186 NW 802. 


N. H.—Neal v. Lewis, 46 N. H. 276. 


N. €.—Jones v. Robeson County Bd. 
of Education, 187 N. C. 557, 122 SE 
290. 


S. D.—State v. Tralstead, 36 S. D. 
568, 156 NW 75. 


Tex.—Brockman v. Echols, (Civ. A.) 
22 SW (2d) 686; Hale v. McMurrey, 
(Civ. A.) 22 SW (2d) 499. 


Wis.—State v. Brown, 174 Wis. 498, 
182 NW 602. 


Compare Clay v. Madison County, 
30 Ida. 794, 168 P 667 (holding that 
under a statute requiring the county 
superintendent to transmit to the 
board of commissioners his approval 
or disapproval of action proposed to 
be taken, and his recommendations 
as to any change in the proposal 
which in his judgment would be for 
the best interests of the parties con- 
cerned, but ‘not making his decision 
or recommendation binding upon the 
board, it is not essential): 


[a] In Utah, under School L. 
March 11, 1897, c 4 § 3, authorizing 
the boards of county commissioners 
to create a school district out of ter- 
ritory not already in a district or out 
of a part or parts of existing districts, 
upon recommendation of the county 
superintendent, and to change the 
boundaries of, consolidate and divide 
existing districts, such recommenda- 
tion is essential to the creation of a 


new district, but is not requisite to 
authorize the board to detach territo- 
ry from one district and attach “it to 
another. Davis County Sixteenth 
School Dist. v. Davis County, 16 Utah 
S29, 02 29 


[b] Recommendation accompanied 
by statement of facts.—Under a stat- 
ute making a recommendation of the 
town officers,’ accompanied by “a 
statement of facts’, prerequisite to 
the alteration of a school district, the 
statement required is merely a recital 
of the principal material facts upon 
which the recommendation is based, 
the requirement being designed to 
prevent changes without sufficient 
cause. Webber v. Stover, 62 Me. 512. 


[c] Approval by trustees not. en- 
titled to office inefficacious.—Where 
the petition for the calling of an 
election to pass upon the question of 
creating or altering a school district 
is required by statute to be approved 
by the trustees of the district affect- 
ed, an order for an election made upon 
a petition approved by persons who 
were not such trustees in fact, be- 
eause not legally elected, is void. 
Mullins v. Andrews, 45 SW 231, 20 
KyL 20 : 

21. Neal v. Lewis, 46 N. H. 276. 

22. See cases supra notes 19, 20. 

23. Neal v. Lewis, 46 N. H. 276. 


24. Grindle v. Brooksville School 
Dist. No. 1, 64 Me. 44. 


25. See statutory provisions. 


26. Williams v. Larkin, 3 Den. 
CNEVY)AL14: 


[a] Illustration.—Under a statute 
requiring notice to be given and the 
lapse of three months before the al- 
teration of a district takes effect if 
the trustees of the district do not 
consent, an alteration affecting three 
districts, of which the trustees of two 
assented, is effective at once so far as 
it relates only to those two, and is 
effective after three months so far as 
it pertains to the third, the fact that 
the whole scheme of alteration is pro- 
vided for at one time not preventing 
it from being effective in parts at 
different times. Williams v. Larkin, 
3 Den. (N. Y.) 114 


27. “Brewer v:! Hall, (Civ. A.) 211 
SW 788; State v. Buchanan, 87 Tex. 
Civ. A. 325, 83 SW 7238; State v. Nor- 
wood, 24 Tex. Civ, A. 24, 57 SW 875. 
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appear that a division or consolidation is attempted 
or undertaken.?® Similarly, a statute requiring the 
trustee of a township to secure the approval of the 
county superintendent before changing the site of a 
school building does not make such approval neces- 
sary before the trustee can exercise power given him 
by statute to redistrict his township, when such re- 
districting results in no change in the sites of exist- 
ing schoolhouses and does not make necessary the 
building of any new schoolhouses.*® <A. statute re- 
quiring the consent of a majority of the trustees of 
a district has been held to necessitate corporate ac- 
tion on the part of the trustees, so that the consent 
of a majority of the trustees, acting separately, is 
not sufficient,®° and, accordingly, that the record of 
the action of a board giving its consent or approval 
must show that a majority of the members concurred 
therein,®! although a statement signed by the chair- 
man of a board has been held to evidence sufficiently 
its approval, in the absence of any showing that he 
was without authority to act;** but there is author- 
‘ity, to the contrary, that the assent or signatures of 
the members of such a board need not be authorized 
by any corporate action thereof, and the signatures 
of a majority of the members of the board, acting 
individually, are sufficient.*? Where two or more 
districts are involved, the assent of a majority of 
the trustees of each of them is necessary, and the 
consent of a majority of the aggregate number of 
trustees of both or all the districts is not in itself 
sufficient.?4 It has been held that, under a statute 
providing for the restoration to a district of territory 
previously detached therefrom and added to another 
district, by the concurrence of the boards of direc- 
tors of the two districts, territory cannot be restored 
to a district which has abandoned its organization, 
since there is no board of directors to consent to or 
concur in the restoration.*® Where the approval or 
assent of the district trustees or board is required 
to a petition seeking the creation or alteration of 
a district, a material change in the petition after its 
approval renders the proceedings void.** Under a 
statute requiring the approval of a designated offi- 
cer, the approval of the person holding such office 
at the time such approval is given is sufficient, even 
though his term of office expires before further ac- 
tion can be taken.?* A recommendation does not 
control as to the action to be taken, but is merely 
advisory,®® and in the absence of statute it is entirely 


28. Doxey v. Martin School Inspec- 
tors, 67 Mich. 601, 35 NW 170. 
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immaterial whether an approval is attached to a peti- 
tion before or after it is signed.*° 


Conditional consent. Suggestions or conditions 
attached to a consent or approval have been said to 
be surplusage, or, at most, purely advisory;*° but 
there is authority for the view that a consent or ap- 
proval may be qualified by attaching thereto any law- 
ful conditions,*! and that a breach of the condition 
nullifies the consent.*? 


Mode of procuring or manifesting consent. Where 
the consent of the residents or voters is made requi- 
site to the creation or alteration of a district but ne 
method is prescribed for determining their will or 


manifesting their consent, the mode is within the — 


discretion of the officer or board vested with the pow- 
er of creation and alteration,*® and such officer or 
board has power to adopt any reasonable method sat- 
isfactory to him or it and to those whose consent is 
necessary.** Unless otherwise provided by statute, 
no formal application or petition to an officer or 
board for his or its approval or assent is necessary.*® 
While it is better practice to express the approval or 
recommendation by a formal declaration or state- 
ment, it may be implied from action taken by the 
officer or board whose assent is required;*® and a 
recommendation or assent of a member of a board 
may be manifested by voting for a resolution recom- 
mending the action in question.** A signature in 
the body of a statement giving approval or assent 
is sufficient, although such statement is not signed 
at the end.*§ 


Withdrawal of consent. An approval or assent 
may be withdrawn before it has been acted upon 
where it was given under a misapprehension of the 
facts.49 A withdrawal of approval of the bound- 


aries of a district as proposed to be created or al-— 


tered constitutes a withdrawal of approval of the 
formation or alteration thereof.°° 


Remonstrance. Under a statute authorizing the 
creation or alteration of school districts unless with- 
in a specified time a majority or other specified num- 
ber or proportion of the electors of the territory af- 
fected shall file a written remonstrance against the 
action proposed, the filing of a remonstrance with 
the required number of signatures revokes the pro- 
posed action and terminates the jurisdiction to carry 
it into effect.°1_ Where two or more districts are 


affeeted by a proposed change, remonstrances by the — 


29. State v. Wilson, 149 Ind. 253, 
48 NE 1030. 


Selection and change of school sites 
in general see infra §§ 417-434, 449- 
454. 

30. Burnett v. Chickaming School 
Inspectors, 97 Mich. 103, 56 NW 234; 
State v. Lockett, 54 Mo. A. 202. 

31. Burnett v. Chickaming School 
Inspectors, 97 Mich. 108, 56 NW 234. 

32. Blkhorn Coal Co. v. Wright, 
230 Ky. 33, 18 SW (2d) 862. 

83. Peo. v. Union High School 
Dist., 101 Cal. 655, 36 P 119: Honkins 
v. Dickens, 188 Ky. 368, 222 SW 101. 

84. State v. Talmadge Tp. Treas- 
urer, 17 Oh. 32. 

85. Fairview Independent Dist. v. 
Durland, 45 Iowa 53. 

36. Waring v. Bertram, 75 SW 222, 
25 Kyl 307. 


Pret for creation or alteration | 120 NE 496. . 
of strict see supra § 66. [a] Thus 
: where a coun in- 
37. Stuart v. Petree, 138 Ky. 514,] tendent of schools, whose AECL 
128 SW 592. the creation or organization of a dis- 
38. State v. Anderson, 113 Kan. 441,| trict was required by statute, ordered 
215 P 453; State v. Park City School|@n election, appointed an_ election 


Dist. No, 12, 43 Utah 61, 133 P 128. 
Petition see supra § 66. 


39. Smith v. Blairsburg Independ- 
ent School Dist., 179 Iowa 500, 159 
NW 1027. 


40. State v. Rowe, 187 Iowa 1116, 
175 NW 32. 


41. State v. Campbell, 212 Ala. 498, 
103 S 471. 

42. State v. Campbell, supra. 

43. Porter v. State, 78 Tex. 591, 14 
SW 794. 

44. Porter v. State, supra. 

45. State v. Miley, 120 Kan, 321, 


243 P 262. 
46.1. Peo. v. Woodward, 285 Ill. 165, 


board, and fixed the time and place of 

holding the election, he will be held 

to ene approved the organization of 
he district. e0. v. Woodw 

Ill. 165, 120 NE 496. att 


47. Broyles v. Mahon, 72 Cal. 
484, 237 P 763. sass 


48. De Haven vv. Hardinsburg 
Graded Common School Dist. No. 4, 
164 Ky. 511, 175 SW 994. 


49. Conrad v. Poole, 184 Ky. 

211 SW 874. ; yas 

50. Conrad yv. Poole, supra. 

51. 
NS 209. See Montgomery Tp. Bd. of 
Education v. Ashland County Bd. of 
Education, 8 Oh. A. 120, 28 O. GC. A, 


For later cases, developments anid changes in the law see Annotations, same title and section number, 


Smith v. Crawford, 22 OhNP 
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a Ree eee * 


§§ 69-70] 


prescribed proportion of the whole number of elec- 
tors of all the districts are necessary to prevent such 
action,>? and a remonstrance by the proper propor- 
tion of the electors of the territory taken from ex- 
isting districts to form a new district is not suffi- 
cient where the signatories do not constitute the stat- 
utory proportion of all the electors of such existing 
districts;°* but it is not necessary that the pre- 
scribed number of electors of each of such districts 
join in the remonstranece,°* and so remonstraneces 
signed by the prescribed proportion. of the electors 
of the entire territory preclude any alteration, even 
as to one of the districts from which there is no 
remonstrance.°® Electors who have signed a remon- 
strance may withdraw their signatures therefrom 
within the period preseribed by such statute,°® but 
not after the expiration thereof;°* and if the re- 
sult of such withdrawals is that the remonstrance is 
no longer signed by the requisite number or propor- 
tion of the electors, it is ineffective to prevent the 
creation or alteration proposed,°* unless such with- 
drawals are procured by fraud or trickery.*® Where 
the time within which remonstrances may be filed 
is prescribed by statute, a remonstrance filed after 
the expiration of such time is ineffective;®° and a 
remonstrance against the creation of a new district, 
filed after such district has been organized and its 
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officers elected, is too late.®? 


[§ 70] £. Submission to Popular Vote.°? In some 
jurisdictions the statutes provide for submitting 
questions relating to the creation or alteration of 
school districts or other local school organizations 
to the vote of the residents or qualified electors of 
the territory which would be affected by such crea- 
tion or alteration.°? Where such submission to pop- 
ular vote is required, a district may be created or 
altered only upon and in accordance with a ma- 
jority vote upon a question duly submitted, and any 
action otherwise taken is unauthorized and absolute- 
ly void.¢4 Thus, under such a statute, an election » 
held by the residents of that portion only of a dis- 
trict which is proposed to be detached or set off there- 
from, whether they constitute a majority or a minor- 
ity of the residents of the whole district, is void and’ 
without effect.°° Similarly, a proposal to create a 
union or consolidated district, or to create a new 
district out of part of two or more others, must be 
submitted to and voted upon in all of the districts or 
territories to be affected, a failure so to do vitiating 
the attempted creation or consolidation;®® and it is 
the usual rule that, in order that any such creation 
or consolidation may be effected, the proposal must’ 
recelve a majority vote in each of such districts or 
territories,°* except where other provision is made by 


158 NW 993. 


Tex.—Junction City School Incor- 
poration v. School Dist. No. 6, 81 Tex. 


get (dictum). Compare Heaton v. | 209. 

ackson, 34 Oh. A. 424, 171 NE 364 : Pe 
(holding that where territory sought Mary He epehoer oe Sa Pe eo 
to be transferred from one school dis- | 957, ° ‘ 3 3 2 

trict to another was so gerrymandered E r 

as to include most of the lands of cer- 61. Maddox v. Gilbert, 165 Ga. 152, 


tain persons but to exclude that part 
thereof on which their homes were 
situate, such persons were entitled to 
present remonstrances, and their re- 
monstrances precluded the taking of 
the action in question, under a statute 
providing that no transfer shall take 
effect if a majority of the qualified 
electors “residing in the territory to 
be transferred” shall file a written re- 
monstrance). 

52. Shields v. Field, 151 Ga. 465, 
107 SE 44. 

53. Durst v. State, 119 Oh. St. 262, 
163 NE 495. 

54. Woodrey v. Butler County Bd. 
of Education, 21 Oh. A. 471, 153 NE 
219. 

55. Woodrey v. Butler County Bd. 
of Education, supra. 


56. Neiswander v. Brickner, 116 
Oh. St. 249, 156 NH 138; Montgomery 
Tp. Bd. of Education v. Ashland Coun- 
ty Bd. of Education, 8 Oh. A. 120, 28 
Oo. GC. A. 198. But see Smith v. Craw- 
ford, 22 OhNPNS 209 (contrary dic- 
tum). 

[a] Where period expires on a 
Sunday subscribers to a remonstrance 
may withdraw their names therefrom 
on the following Monday. Neiswan- 
der v. Brickner, 116 Oh. St. 249, 156 
NE 138. 

57. Putnam County Bd. of Educa- 
tion v. Hartsburg Rural Special 
School Dist. Bd. of Education, 112 Oh. 
St. 108, 146 NE 812; Smith v. Craw- 
ford, 22 OhNPNS 209. But see Mont- 
gomery Tp. Bd. of Education v, Ash- 
jand County Bd. of Education, 8 Oh. 
A. 120, 28 O. C. A. 198 (dictum, that 
electors signing a remonstrance are 
at liberty to withdraw their names at 
any time until official action has been 
taken). 

58. Montgomery Tp. Bd. of Educa- 
tion v. Ashland County Bd. of Educa- 
tion, supra). But see Smith v. Craw- 
ford, 22 OhNPNS 209 (contrary dic- 
tum). 


59. Smith vy. Crawford, 22 OhNPNS 


140 SE 358. 


62. Consent of persons affected by 
proposed creation or alteration in gen- 
eral see supra § 69. : 

Elections generally see Elections 20 
Gy Sp) 46 : 

63. See statutory provisions. 

[a] Constitutionality under refer- 
endum provision.—A statute provid- 
ing for an election upon the question 
of creating a school] district does not 
contravene, but is in harmony with, a 
provision of the state constitution re- 
serving referendum powers to the le- 
gal voters of every municipality and 
district as to all local, special, and 
municipal legislation of every char- 
acter, in or for their respective mu- 
nicipalities and districts. State v. 
Hall, 73 Or. 231, 144 P 475. 

Notice of election see supra § 67. 


Presentation of petition as condition 
precedent to calling election see su- 
pra § 66. 

64. Cal.—Peo. v. Hanford Union 
High School Dist., 148 Cal. 705, 84 P 
193. 

Ida.—Pickett v. Fremont County, 
24 Ida. 200, 133 P 112. 

Mass.—Judd v. Thompson, 125 
Mass. 553; Andrews v. Boylston, 110 
Mass. 214; Sutton Mfg. Co. v. Sutton, 
108 Mass. 106. 


Mich.—Briggs v. Borden, 
87, 38 NW 712. 

Miss.—Lamb v. Morgan, 152 Miss. 
664, 120 S 745. 

Mo.—State v. Grimshaw, 1 SW 363. 
See State v. Heiser, 60 Mo. 540 (rec- 
ognizing the rule). 

Nebr.—State v. 
Nebr. 100, 95 NW 6. 


N. C.—Barnes v. Davidson County, 
I84Ny Cy 325, di4ySH3985 Hicks wv 
Wayne County Bd. of Education, 183 
Ne O30 412 (Sh) is) Perry iv.) Cox, 
183 N. C. 387, 112 SH 6. 

N. D.—-Kretchmer v. Barnes County 
School Bd. Dist. No. 12, 34 N. D. 403, 


71 Mich. 


Cass County, 69 


148, 16 SW 742; Chastain v. Mauldin, 


(Civ. A.) 32 SW (2d) 285; Baier v. 
State, (Civ. A.) 26° -SW, (2d), 68245 
Bland v. Orangefield Independent 


School Dist., (Civ. A.) 24 SW (2d) 
72; Independent School Dist. v. Lowe, 
(Civ. A.) 10 SW. (2d), 374353 Crow.r ve 
aoe ot. TNex.- Civs Al 331 P22 SW 
933. 

And see cases infra notes 65-67. - 


65. Ft. Dodge School Dist. v. Wah- 
kansa Dist. Tp., 17 Iowa 85; State v. 
Stone, 152 Mo. 202, 53 SW 1069. 


66. Harrell v. Williams, 154 Ga. 
632, 115 SE 97; Harrison County 
School Dist. No. 6 v. Burris, 84 Mo. A. 
654; State v. Cass County, 69 Nebr. 
100, 95 NW 6. To same effect Smith 
v. State, 47 Okl. 682, 149 P 884. But 
see Sharp v. George, 5 Ariz. 65, 46 P 
212 (holding that an election for the 
purpose of forming a union high 
school district out of several adjoin- 
ing districts is not void because no 
election was held in one of such dis- 
tricts, where it appears that if an 
election had teen held in such dis- 
trict and all the qualified voters of 
said district had cast their votes 
against the proposition a large ma- 
jority would remain in favor of it); 
Peo. v. Union High School Dist., 161 


‘| Cal. 655, 86 P 119 (holding that under 


a statute providing for the holding 
of an election to pass upon the crea- 
tion of a joint high school district, and 
that if a majority of the votes be cast 
in favor of its creation further pro- 
ceedings to effect it shall be taken a 
majority vote in each of the constitu- 
ent districts is not necessary, and so 
the failure of one of such districts 
to hold an election on the question 
will not vitiate the creation of the 
district: where a majority of the votes 
cast favored its creation). 


Union or consolidated school dis- 
tricts in general see infra § 96. 


67. Ark.—Allen v. Harmony Grove 
Cons. School Dist. No. 19, 175 Ark. 
212, 298 SW, 997. ; 

Fla.—Polk v. State, 89 Fla. 82, 108 
Ss 114. 

Iowa.—State v. Van Peursem, 202 
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statute,°S although there is authority for the view 
that, in the absence of statute otherwise providing,®® 
or, of course, when expressly so provided by stat- 
ute,?° an affirmative vote of the whole number of 


Iowa 545, 210 NW 576; Haines v. 
Consolidated Independent School 
Dist., 184 Iowa 401, 164 NW 887, 167 
NW 192. 

Kan.—Deng v. Scott County, 77 
Kan. 863, 95 P 592; Gardner v, State, 
77 Kan. 742, 95 P 588. 

N. C.—Heckert v. Aberdeen Graded 
School, 184 N. C. 475, 115 SE’ 50; 
Paschal v. Johnson, 183 N. C. 129, 110 
SE 841. See burney v. Bladen Coun- 
ty, 184 N. GC. 274, 114 SE 298 (recog- 
nizing the rule). 

Tex.—Barrett v. Coleman, 
Civ. A. 663, 35 SW 418. 


[a] Thus, under a statute provid- 
ing that when it is proposed to cre- 
ate an independent school district in- 
cluding a city or town and also con- 
tiguous territory the voters residing 
in the territory outside the town shail 
be entitled to vote Separately, and if 
a majority of their votes are against 
the proposition the independent dis- 
trict shall not be formed, and another 
statute providing that whenever it is 
proposed to add territory to an exist- 
ing independent district the voters 
residing within the proposed exten- 
sion or addition and outside the exist- 
ing district shall vote separately and 
the proposition must be approved by a 
majority of the voters residing in each 
of such territories, the latter proce- 
dure, rather than the former, should be 
followed in the case of a proposal to 
create a new independent district 
which would include the whole of an 
existing independent district, com- 
prising a town and contiguous terri- 
tory, plus additional territory not 
comprised in the existing district, 
since the practical effect of carrying 
out such proposal would be to add 
territory to the existing district, and 
the voters of the existing district, 
voting under the former provision of 
the statute, should not be permitted 
to take in additional territory without 
the affirmative vote of a majority of 
the electors residing therein, as pro- 
vided by the latter statute. State v. 
Van Peursem, 202 Iowa 545, 210 NW 
576. Compare Union Tp. School Dist. 
v. Stockport Independent School Dist., 
149 Iowa 480, 128 NW 848 (decided 
under the former provision but before 
the enactment of the latter provision, 
and holding that separate elections 
by the voters of the city or town and 
the voters of all the territory outside 
thereof were sufficient and proper). 


68. See statutory provisions. 


[a] Arbitration of disagreement.— 
(1) Under a statute providing that 
when two or more school districts 
voting upon the question of forming 
anew school district composed of two 
or more existing districts, or parts 
of two or more districts, disagree in 
their vote the question shall be refer- 
red to the county commissioner, who 
shall appoint a board of arbitrators, 
there can be no such reference unless 
the question has been duly submitted 
to the vote of the qualified electors of 
the districts affected and all the dis- 
tricts do not vote in favor of such 
change. Harrison County School 
Dist. No. 6 v. Burris, 84 Mo. A. 654. 
(2) But such reference, is proper 
where, on a proposal to form a new 
district by detaching territory from 
each of two existing districts, both 
of such districts vote against the pro- 
posal, but a majority of the voters 
residing in the territory affected in 
one of the districts vote in favor of 
the proposal. State v. Burford, 82 
Mo. A. 343. (3) A petition for ap- 


12—Tex. 


! 
peal is the document upon which the 
county superintendent first acts. 
State v. Andrae, 216 Mo. 617, 116 SW 
561. (4) The petition for appeal 
must show that the question involved 
was submitted to vote in the districts 
or parts of districts affected, and that 
one or more voted in favor of it and 
one or more against it. State v. 
Moreland, (Mo. A.) 189 SW 602. (5) 
Any person who is directly aggrieved 
and whose land is directly involved in 
the proposed change may appeal to 
the county: superintendent, notwith- 
standing a provision of the statute 
for payment of the costs of the ap- 
peal “by the district or districts tak- 
ing the appeal’. State v. Begeman, 
221 Mo, A. 257,-2 SW, (da) 120.2 .¢e) 
The board of arbitrators, being a mere 
creature of statute, possesses only 
such jurisdiction as is expressly con- 
ferred upon it and is necessarily lim- 
ited in the exercise of its powers by 
the specific *® statutory provisions. 
State v. Ingram, (Mo. A.) 2 SW (2d) 
113.. (7) In general, the arbitrators 
have authority to determine whether 
the proposed change is necessary and 
authorized by the statute (Clinton 
County School Dist. No. 14 v. Sims, 
193 Mo. A. 480, 186 SW 4), (8) and 
it has been said to be their duty to 
consider such necessity, and to take 
evidence thereon, and render a deci- 
sion (State v. Denny, 94 Mo. A. 559, 
72 SW 467). (9) It has been held, 
however, that the board of arbitra- 
tors is not a court or tribunal exer- 
eising judicial powers, within the 
meaning of constitutional provisions, 
and so is not required to hear any evi- 
dence before giving its award or de- 
cision. School Dist. No. 16 v. New 
London School Dist., 181 Mo. A. 583, 
164 SW 688. .(10) In the absence of 
any statutory provision requiring it, 
such arbitrators need not be sworn 
(State v. McClain, 187 Mo. 409, 86 SW 
135), (11) nor is it necessary that 
witnesses testifying before them be 
sworn (State v. Job, 205 Mo. 1, 103 
SW 493). (12y The award of the ar- 


bitrators should show that they pos- | 


sess the qualifications prescribed by 
statute; but this is not essential 
where the record of proceedings for 
their appointment shows that they are 
duly qualified, even though no record 
of such proceedings is required by 
law to be kept. State v. Sexton, 151 
Mo. A. 517, 182) SW 11. (18) Where 
the arbitrator’s report shows that 
they did not consider the necessity for 
the proposed change their decision or 
award is void. State v. School Dist. 
No. 8, 1638 Mo. A. 253, 146 SW 816. 
(14) The judgment and decision of the 
arbitrators is final, in the absence of 
any showing that it was procured by 
fraud. State v. Job, supra; Clinton 
County School Dist. No: 52 v. Clinton 
County School Dist. No. 64, 221 Mo. A. 
393, 277 SW 945. (15) So it is not 
subject to review on appeal, or in pro- 
ceedings in error, and certainly is not 
subject to collateral attack, although 
it could be reviewed and set aside on 
certiorari for a lack or excessive ex- 
ercise of jurisdiction. Clinton Coun- 
ty Schoo] Dist. No. 14 v. Sims, 193 Mo. 
A. 480, 186 SW 4. To same effect 
Clinton County School Dist. No. 52 vy. 
Clinton County School Dist. No. 64, 
supra. (16) The decision is, however, 
subject to attack in a direct proceed- 
ing brought to set it aside where it 
was procured by fraud. School Dist. 
No. 14 v. School Dist. No. 27, 195 Mo. 
A, 504, 1938 SW 6384. (17) In view of a 
provision that the decision be trans- 


persons voting is sufficient, whether or not a major- 
ity of the votes cast in each constituent district or 
territory are in favor of the action proposed, and_ 
that separate elections in the several districts or 


mitted to the clerks of the districts 
interested and by them entered on 
the district records, it is not necessa- 
ry for the board of arbitrators to keep 
a record of their proceedings. State 
v. Denny, 94 Mo. A. 559, 72 SW 467. 
(18) It is, however, implied by the 
statute that the deciSion shall be re- 
duced to writing and signed by the 
members of the board of arbitration, 
and in the absence of such a decision 
the change is not effected. State v. 
Cummins, 114 Mo. A. 93, 89 SW 74. 
(19) The duty of the arbitrators to 
render a decision on the , proposed 
change is not fulfilled by merely mak- 
ing an order for the change, where 
there is nothing else to show that the 
necessity for the change was consid- 
ered or that the board decided that 
such change was necessary. State v. 
Denny, supra. (20) Under a statuto- 
ry provision that taxpayers shall be 
designated as arbitrators, a board of 
arbitrators who are not taxnayers is 
illegal and its proceedings void. 
State v. Wilson, 99 Mo. A. 675, 74 SW 
404. (21) If the election ,wwas void, 
any action by the county commission- 
ers and board of arbitration is also, 
void. Butler County School Dist. No. 2 
v. Pace, 113 Mo. A. 134, 87 SW 580. To 
same effect Newton County School 
Dist. No. 4 v. Smith, 90 Mo. A. 215. 
(22) The statute providing for a ref- 
erence to the county superintendent 
and the appointment of arbitrators 
has been held not to apply where a 
consolidated district lies partly in 
each of two counties, since an appeal 
before arbitrators appointed by the 
superintendent of one county would 
be unfair to the other county... State 
v. Gwaltney, (Mo. A.) 28 SW (2d) 
678. 

69. Peo. v. Rogier, 326 Ill. 310, 157 
NE 177; Peo. v. Darrough, 266 Ill. 506, 
107 NE 844; Peo. v. Carter, 264 Ill. 42, 
105 NE 698; State v. Scott, 304 Mo. 
664, 264 SW 369; Blue v. Vass Graded 
School. Dist.,- 187 NG. 43 ete Ss 
19; Heckert v. Aberdeen Graded 
School, 184 N. C. 475, 115 SE 50; Rid- 
dle v. Cumberland County, 180 N. C. 
321, 104 SE 662. See Sharp v. George, 
5 Ariz. 65, 46 P 212 (apparently as- 
suming the rule to be that stated in 
the text); Liberty Tp. Independent 
School Dist. No. 8 v. Clemons Inde- 
pendent School Dist., 153 Iowa 598, 
134 NW 75 (holding that, under a 
statute contemplating the holding of 
one election at which all the qualified 
electors of the territory affected 
should be entitled to vote, instead of 
separate elections in each of the dis- 
tricts affected; an affirmative vote of 
a majority of the whole number of 
persons voting is sufficient, and a ma- 
jority from each district is not nec- 
essary, in the absence of any statuto- 
ry provision requiring it). 


70. Lott v. Hall County Bd. of Ed- 
ucaticn, 164 Ga. 863, 139 SE 722. 


[a] Constitutionality of statute.— 
A statute authorizing the consolida- 
tion of school districts if a majority 
of the qualified voters of the district 
or districts affected vote therefor is 
not unconstitutional, under a clause 
of the state constitution providing 
that protection to person and proper- 
ty “shall be impartial and complete”, 
notwithstanding that, under such 
statute, a consolidation of two dis- 
tricts might be effected notwithstand- 
ing the unanimous vote of one of them 
against the consolidation. Lott v. 
Hall County Bd. of Education, 164 
Ga. 863, 189 SE 722. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 70] 
territories are not necessary where not expressly 
required by constitutional or statutory provisions."? 
A merely permissive statute, however, authorizing 
the submission of such a question to popular vote 
does not prevent the creation or alteration of a dis- 
trict without submitting the matter to a vote;*? and 
in the absence of statute requiring it no election is 
necessary.“? An election is not vitiated by efforts 
of a school officer to influence its result, where no 
fraud or corruption exists.*4 A statute requiring an 
election is not necessarily void for failing to pre- 
seribe all the details of calling and holding the 
election.*5 


Calling election. Every election to pass upon a 
proposal for the creation or alteration of a school 
district is a special election,*® even though held on 
the same day as a regular election,’’ and therefore 
must be duly ealled by the officer, board or other 
ageney authorized by statute to call such elections ;‘* 
‘and, although a statute contemplates the calling of 
an election, no valid election ean be held where no 
person or officer is designated or authorized to eall 
it.*° A eall for an election ordinarily need not be 
in the form of a formal order, and any written di- 
rection is sufficient;*° but under a statute provid- 
ing that the election shall be conducted in accord- 
ance with the general election laws, a proclamation 
required for the purpose of calling a general election 
is essential to the validity of an election relating to 
the creation or alteration of a district.8+ Where ju- 
risdiction has attached to eall an election, however, 
irregularities in the manner and method of the eall 
made will ordinarily not oust the jurisdiction or 
vitiate subsequent proceedings,*? and substantial 
compliance with the statutory requirements is suffi- 
eient.°* Thus it has been held that failure to eall 
an election within the time prescribed by statute does 
not invalidate an election held upon a e¢all made 
after the expiration of such time;** but. there is au- 
thority that an election called prior to the time fixed 
by the statute is void and ineffective.8> An error in 
an order calling an election, whereby unauthorized 
territory is included in the description of the pro- 
posed district, will not invalidate subsequent pro- 
ceedings where no person from such additional ter- 
ritory votes at the election and no prejudice re- 
sults.6° Where the hour at which the polls shall 

71. Walker v. Hall, 161 Ga. 460,;172 NW 451. 
131 SE 160; State v. McKown, 315 80. 


Mo. 1336, 290 SW 123; Vann v. Samp- | 475 
son County, 185 N. C. 168, 116 SE 421; ; 
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open is prescribed by statute, it need not be speci- 
fied by the order.** An election cannot validly be 
called after another election affecting part of the 
same territory has been duly called and before such 
election has been held.** In the absence of statute 
otherwise providing, a call or order for an election, 
onee made, cannot be revoked.*®® 


Time of election.®® A statute prescribing the 
time at’ which an election to pass upon the creation 
or alteration of a school district shall be held has 
been construed as mandatory, so that an election 
held at any other time is unauthorized and void.°! 
Where the election is required to be called for a 
time within a specified number of days in the fu- 
ture, either the day of the call, or the day for which 
the election is called, should be included in the 
count, and the other excluded therefrom.®” Under 
a statute merely requiring the county court to di- 
rect’ commissioners to take a vote upon a proposal 
to ereate or alter a district, the time of the elec- 
tion need not be fixed by the court.°? In the ab- 
sence of any requirement of the statute to the con- 
trary, elections for the submission of a question of 
consolidating two or more school districts need not 
be held in the several districts on the same day.°* 


Place. Unless otherwise provided by statute, the 
place of holding the election may be fixed by the 
board or officer calling it;°° and the fact that it is 
held within a district affected does not make it in- 
valid.°® 


Question submitted. The proposition submitted 
at an election to pass upon the creation or alteration 
of a school district should be so stated as to allow and 
obtain an intelligent and fair expression of the will 
of the voters.°* So the question or proposal should 
definitely fix the boundaries of the district to be ere- 
ated or specify the change to be made;°* but techni- 
cal accuracy in the description of the territory af- 
fected by the proposed creation or alteration is not 
required, if it is otherwise sufficiently identified.®® 
The inclusion in the deseription of the territory to 
be affected of a small area not authorized to be 
annexed to or included in the district does not in- 
validate the election where no voter resides within 
such area and no owner of property therein objects,! 
or where no person resident within such area voted,? 


polls see infra text and note 26. 
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or where votes cast by the residents of such area 
eannot have affected the result of the election.® 
less required by statute, the place at which the 
schoolhouse is proposed to be located need not be 
specified.4 A submission of the question whether a 
tax shall be levied for the establishment and sup- 
port of a school has been held to be a sufficient com- 
pliance with a statute requiring submission of the 
question whether such school shall be established.° 
Under a statute authorizing the division of a school 
district lying partly within each of two counties 
where a majority of the qualified voters of the part 
within either county desire to attach themselves to 
an adjoining district within their own county or to 
form a separate district, a vote upon a proposition 
merely to detach the territory lying within one coun- 
ty from that within the other, without providing 
further for union with an adjoining district or the 
formation of a separate district, is ineffectual. A 
proposition to reéstablish a school system theretofore 
abolished is sufficient to authorize the reéstablish- 
ment of the districts formerly existing.". Where the 
proposal submitted affects two or more districts all 
the districts must vote upon identical questions or 
propositions;*® and an election at which one district 
votes upon the question of consolidating with two or 
more others, and each of such others votes merely up- 
on the question of consolidating with the first alone, 
is ineffective and will not support the union or consol- 
idation.» Two separate and distinct propositions 
cannot validly be united in one submission;+° but it 
has been held that the submission of a proper proposi- 
tion is not invalidated by the inclusion in the submis- 
sion of a further matter on which the voters know 
they have no authority to pass or take action.1? A 
statute requiring the ballots, in an election to pass 
upon a proposal to consolidate school districts, to con- 
tain the propositions “For organization” and 
“Against organization” is sufficiently complied with 
where the ballots state propositions for and against 
“eonsclidation.”!? A ballot bearing a direction to the 
voters to make a proper mark opposite the proposi- 
tion favored is not objectionable for failing to in- 
struct how to vote against the proposal being sub- 
3. De Haven v. Hardinsburg Grad-; NE 275. 
ed Common School Dist. No. 4, 164 14, 


Ky. 611, 175 SW. 994; Hundley v. 
Singleton, 66 SW 279, 23 Kyl 2006. 


4 State v. Ottawa County Rural 
High School Dist. No. 4, 128 Kan. 615, 
PAU al 22 Era 

5. Williamston Graded Free School 
Dist. v. Webb, 89 Ky. 264, 12 SW 298, 
11 KyL 456. 

6 Shattuck v. Phillips, 78 Mo. 80. 

7 Perkins v. Crocker, 109 Mass. [a] 
128; Sutton Mfg. Co. v. Sutton, 108 
Mass. 106. 

g., Gardner v. State, 77 Kan. 742, 
95 P 588 [foll Deng v. Scott County, 
Tiekanws0a, Sole DIZ 13 
School Dist. No. 1 v. Vandalia School 
Dist. No. 2, (Mo. A.) 280 SW 69. 


9. Gardner v. State, 77 Kan. 742, 
95 P 588 [foll Deng v. Scott County, 
77 Kan. 863, 95 P 592]. 


10. Critten v. New, 


infra § 234 


notes 50—54. 


School Dist., 
878. 


tutional 


(Mo. A.) 212 


ll; Critten v. New, supra. 


Une 


At school district meetings see | Proposed consolidated district. 


Effect of ‘pallots cast by persons not 
entitled to vote see infra text and 


15. Taylor v. Earlham In'dependent 18. 
181 Iowa 544, 164 NW 


16. Taylor v. Harlham Independent 19 
School Dist., supra. F 


Rule applied.— Under a consti- 
provision 
right to vote upon every male citizen 177. 
who shall have been a resident of the ‘ 
county in which he eclaims his vote 21. 
Farber Cons.| for a specified period, and a statute 
providing for the calling 
tion to pass upon: the question of 
creating. a consolidated school dis- 
trict, at which election all 
residing in the proposed consolidated 
district shall be entitled to vote, a 23. 
male citizen who had, within the 
Sw 46. period prescribed by the constitution, | Ill. 
moved from one county to another is 
not entitled to vote at an election up- 
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mitted, where the form of ballot, as prescribed by 
statute and used at the election, sets forth an af- 
firmative and a negative proposition.*? 

Persons entitled to vote.14 An election at which 
is submitted to vote a proposal to create or alter 
a school district is within general constitutional pro- 
visions relating to the right to vote and preserib- 
ing the qualifications of electors,t° and only such 
persons are entitled to vote thereat as possess the 
constitutional qualifications.‘° A constitutional pro- 
vision requiring a voter to vote in the precinct of 
his residence does not, however, prevent a resident 
of one county from voting in another precinct!’ or 
another county+* at an election held to pass upon the 
question of creating or altering a district embracing 
in its territory both the place of his residence and 
the place where the election is held. Under a stat- 
ute providing for the submission of a proposal for 
the formation of a new district to the electors of the 
districts affected, all the electors of a district from 
which a part of its territory is to be taken for the 
formation of a new district are entitled to vote 
thereon.1* Where a statute provides for submission 
of the question of creating or altering school dis- 
tricts to the “taxable inhabitants” of the district 
affected, it has been held that aliens are not entitled 
to vote.?° It has been held that an election at which | 
persons entitled to vote are not permitted so to do 
is vold;?+ but an election cannot be held invalid as 
for failure to allow women to vote where no woman 
offered or attempted to cast her vote.2?% In the ab- 
sence of statute requiring it, no census or enumera- 
tion of the persons entitled to vote 1s required.?* 
Where women are not entitled, under the general 
laws, to vote at an election relative to the creation or 
alteration of a district, validating the creation or 
alteration of districts under an election at which wo- 
men have voted does not authorize them to vote at 
subsequent elections.? 


Conduct of election. In general, while statutory 
provisions relating to the conduct of the election 
must be observed, and a failure so to do is fatal,?4 
mere irregularities will not invalidate either such 
election or subsequent proceedings.2> Where the 


resided within the territory of the 
Tay- 
lor v. Barlham Independent School 
Dist., 181 Iowa 544, 164 NW 878. 


17. Gunderson v. Elgaaen, 43 S. D. 
215, 178 NW 984; Nelson v. Lembcke, 
43'S. D. 207, 178 NW 981. 


Parks v. West, (Tex. Civ. A.) 
108 SW 466 [rev on other grounds 102 
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Cummings v. Drake, 164 Ga. 
251, 188 SE 156; State v. Welch, 46 
Si Ab). 14, 190 NW 77. 


conferring the! 99. state v. Deshler, 25 N.’J. i: 


Peo. v. Crankshaw, 214 Mich. 
110, 182 NW 428. 


214%. McEvoy v. Christensen, 178 
Iowa 1180, 159 NW 179. 


22. Gauthier v. Avoyelles Parish 
School Bd., 165 La. 256, 115 S 479. 


Peo. v. Kinsey, 294 Ill. 530, 128 
NE 561 [overr Peo. v. Vaughan, 282 
LGE3L HES NE 479]. 


Curative acts see infra § 78. 


of an elec- 


“voters” 


12. State v. Stouffer, (Mo.) 197] on the question of forming a con- ae Peo. v. Williams, 298 Ill. 86, 131 
Sw 248. To same effect State v.| solidated district situate partly in| NE 270. 
Bright, 298 Mo. 335, 250 SW 599. each of such counties, although both 25.- Ill.—Ped. v. Brown, 306 Ill. 245, 


13. Peo. v. Exton, 298 Ill. 119, 131 


before and after moving such citizen 


137 NE 854; Peo. v. Kinsey, 294 Ill. 
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statute prescribes the hours for opening and clos- 
ing the polls, an election called for an hour other 
than that so specified is void,?° and a failure to keep 
the polls open for the statutory time invalidates the 
election, at least where such failure may have af- 
fected its result;?7 but it has been held that where 
no one is prejudiced and the result of the elec- 
tion is not affected, the closing of the polls before 
the hour specified by statute does not render the 
election invalid.?* In the absence of statutes re- 
quiring it, separate ballot boxes need not be pro- 
vided for the votes of persons residing in different 
parts of the territory affected by the proposed ere- 
ation or alteration of a district.2® In some juris- 
dictions, however, the statutes require the judges of 
election to provide separate ballot boxes for the votes 
of persons residing within and without a town, in 
an election upon a proposal affecting both territo- 
ries.2° Such a statute has been held to be manda- 
tory,*+ and in other cases has been regarded as 
merely directory; but the basis of the holdings 
appears to be that, where a further provision of 
the statute requires the proposal to earry in both 
territories in order that action thereon may be tak- 
en, the question whether failure to comply with the 
requirement of separate bailot boxes is prejudicial 
and invalidates subsequent proceedings depends up- 
on whether or not the proposal carries both within 
and without the city or town,?* to determine which, 
it has been held, the testimony of the voters as to 
how they voted is competent.** A statute requir- 
ing the inhabitants of a school district containing 
a city, town, or village with a population exceeding 


530, 128 NE 561. 30. 


Iowa.—Whitmore v. Gamble, 192 31. 
Iowa 356, 184 NW 636; State v. Rowe, 
187 Iowa 1116, 175 NW 32. 

Mo.—State v. Sullivan, 320 Mo. 362, 
8 SW (2d) 616; State v. Holt County 
Cons. School Dist. No. 7, 318 Mo. 865, 
1 SW (2d) 94. f 
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See statutory provisions. 
Haines v. Consolidated Inde- 
pendent School Dist., 
164 NW 887, 167 NW 192. 

State v. Lockwood, 181 Iowa 
L238 265° NW. 3305 
a Iowa 148, 149 NW 244, 151 NW 
56. 


33. See cases supra notes 31, 32. 
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a specified number to vote separately upon a pro- 
posal to unite such district with another or others 
does not apply to a district containing a town where 
such town has a population below that specified by 
the statute, although the population of the district | 
as a whole exceeds the statutory figure;*° nor need 
a separate vote be taken of the inhabitants of a dis- 
trict containing part of a town, the population of 
which part does not exceed the statutory minimum, 
although the population of the whole town is great- 
er than that so specified.?® Holding the election at 
an unauthorized place will not invalidate it if the 
voters are not thereby misled or deprived of an op- 
portunity to vote.*7 Under a statute providing for 
submitting a question to a town meeting and voting 
upon it thereat, a town divided into districts can- 
not vote upon such a proposal at district meetings.*® 
In the absence of statutory provision to the con- 
trary, the officers of election may be appointed orally 
and a written appointment is not necessary.2® An 
election board appointed by a county superintend- 
ent with the consent and approval of the electors 
is at least a de facto board, even though such su- 
perintendent was without authority to make the 
appointment,*® and the lack of such authority will 
not. invalidate the election or subsequent proceed- 
ings.41 The provisions of the state constitution 
and general statutes relating to the method of con- 
ducting elections for public officers are ordinarily 
not applicable'to an election called and held to pass 
upon the creation or alteration of a school dis- 
trict;*2 and a vote by ballots is not essential.42 


Canvassing returns. Where the statute imposes a 


son holding an office of profit or trust 
under the United States or the state, 
or any city or town in the state, from 
acting as judge, clerk, or supervisor 
of any election does not apply to elec- 
tions relating to the consolidation of 
school districts, and where the stat- 
utes governing such elections are 
silent as to the selection of the elec- 
tion officers the fact that the presid- 


184 Iowa, 401, 


State v. Booth, 


ING 
187 N. C. 125, 121 SE 190. 


Ss. D.—vViktora v. Cressman, 
D. 159, 169 NW 551. ; 


26. Hesper Dist. Tp. ve Burr Oak 
Independent Dist., 34 Iowa 306; Peth 
v. Martin, 31 Wash. 1, 71 P 549. 


27. In re Consolidation of _ Troy, 
etc., Tps. School Dists., 44 S. D. 206, 
183 NW 122. 


[a] Where a single vote might 
have changed the result of the elec- 
tion, the failure to’ keep the polls 
open for the full period prescribed by 
statute made the election void, espe- 
cially where it was shown that the 
premature closing prevented one from 
voting who testified that he would 
have voted in-the way which would 
have produced a contrary result to 
that ‘reached upon the votes actually 
cast. In re Consolidation of Troy, 
etc., Tps. School Dists., 44 S. D. 206, 
183 NW 122. 


28. Lincoln Dist. Tp. v. Germania 
Independent Dist., 112 Iowa 321, 83 
NW 1068. 

[a] Illustration.—Where every per- 
son entitled to vote at an election did 
so, Save one, who did not desire to 
vote nor make any objection, and a 
majority of the votes cast were in 
favor of the proposal submitted, the 
failure to keep the polls open until 
the hour fixed by statute did not in- 
validate the election. Lincoln Dist. 
Tp. v. Germania Independent Dist., 
112 Iowa 321, 83 NW 1068. 


29. Canon v. Rasbury, (Tex. Civ. 
A.) 21 SW (2d) 76. 


41 S. 


34. State v. Lockwood, 181 Iowa 
1233, 165 NW 330. 


35. State v. Consolidated Inde- 
pendent School Dist., 190 Iowa 903, 
181 NW 178. To same effect State v. 


Seaton, 191 Iowa 81, 181 NW 796. 


36. State v. McChesney, 190 Iowa 
731, 180 NW 857. 


37. Miely v. Metzger, 97 Kan. 804, 
156) Bx GS te 


38. Comstock v. Lincoln School, 17 
R. I. 827, 24 A 145. 


39. Moores v. 
Common School Dist., 
224 SW 645. 


49. Mosiman y. ‘Weber, 107 Nebr. 
737, 187 NW 109. 


Chaplin Graded 
189 Ky. 148, 


41. Mosiman v. Weber, supra. 

42. Ill.—Peo. v. Cowden, 160 Ill. 
557, 48 NE 788. 

Kan.—Miely v. Metzger, 97 Kan. 


804, 156 P 753. 


Mo.—State v. Sullivan, 320 Mo. 362, 
8 SW (2d) 616; State v. Holt County 
Cons. School Dist. No. 7, 318 Mo. 865, 
1 SW (2d) 94. 


Ss. D.—In re Consolidation of Troy, 
ete., Tps., School Dists., 44 S. D. 206, 
183 NW 122; Viktora v. Cressman, 41 
S. D. 159, 169. NW 551. 


Tex.—Chestnut v. Wells, (Civ. A.) 
278 SW 465; Williams v. Hammond, 
(Civ. A.) 278 SW 304. 


[a] Selection of election officers.— 
A provision of the general law relat- 
ing to elections prohibiting any per- 


ing officer of an election holds an of- 
fice or trust, being the trustee of a 
district, does not invalidate the elec- 
tion. Chestnut v. Wells, (Tex. Civ. 
A.) 278 SW 465. 


[b] Signing of ballots by judge of 
election.— A requirement of the gen- 
eral election law that the judge of 
election shall write his name on the 
blank side of each ballot before it is 
voted does not apply to elections for 
passing upon a question of creating 
or altering school districts, and omis- 
sion to comply therewith does not in- 
validate the election. Williams v. 
Hammond, (Tex. Civ. A.) 278 SW 304. 


[c] Mode of marking ballots, and 
identification marks.—The provisions 
of general election laws relating to 
the mode of marking ballots, and to 
identification marks on ballots, have 
no application to elections involving 
the creation or alteration of school 
districts, and the fact that a cross 
mark is made on a ballot outside, the 
square provided for it, where the in- 
tent of the voter is clear, does not in- 
validate the ballot nor does the exist- 
ence of a blur or other marks which 
might be considered identification 
marks if found on a ballot in a gen- 
eral election of public officers. In re 
Consolidation of Troy, etc, Tops. 
canegn Dists., 44 S. D. 206, 183 NW 


Applicability of general election 
statutes to local elections in general 
see Elections § 202. 


43. Pitcher y. Dervage, 56 Okl. 383, 
156 P 218. 
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duty upon an officer or board to canvass the returns 
of the election, his or its: function in such respect 
is purely ministerial.*4 

What constitutes majority. Unless otherwise 
provided by the statute, a majority of the votes cast 
upon it by qualified electors is sufficient to authorize 
action upon the proposal submitted, and a major- 
ity of the whole number of persons qualified to vote 
at the election is not vequired,** nor is it necessary 
that the proposal shall receive the assent of a ma- 
jority of the whole number of persons voting at 
the election, where less than all of those voting on 
other questions cast their votes upon such pro- 
posal;*® but where the statute requires the af- 
firmative vote of a majority of the qualified voters 
of the district, a majority of the votes cast is not 
sufficient unless that be also a majority of the whole 
number of voters.47 A majority exists in favor of 
a proposal when a majority of the valid ballots cast 
are in the affirmative, even though, if defective bal- 
lots were included in the total, the affirmative votes 
would not constitute more than half the number of 
all the persons voting.*® Similarly, it is not essen- 
tial to the existence of a proper majority and the 
validity of an election that all the votes cast shall 
be lawful, where a majority of the lawful votes are 
in the affirmative,t® and so the fact that one not 
entitled to vote has done so does not necessarily 
destroy the efficacy of the legal votes cast at the 
election,®® but, it has been held, such person may 
be compelled to disclose how he voted,®? or that 
fact may be proven by ecireumstanees,®? and his 
vote should thereupon be disregarded in determin- 
ing the result of the election.®* In the absence of 
such evidence, however, a valid majority in favor of 
a proposal cannot be said to have been received 
where illegal votes cast may have affected the result 
of the election.°* 


Disqualification of judge of election. The fact 
that one of the judges of an election at which is 
submitted the questicn of creating a school district 
is a candidate at the same election for the office of 
trustee of the district, and therefore disqualified to 
act as judge, affects only the legality of his election 
as such trustee, and does not render the election 
void as to the question of creating the district.°° 


44. Swift v. Common School Dist.) 50. 
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[§§ 70-71 


Seccnd election. The fact that a proposal to ere- 
ate or alter a school district has been submitted to 
vote and defeated at an election does not prelude 
its creation or alteration in pursuance of a vote 
taken at a subsequent election,®® except as the stat- 
ute may prohibit further proceedings for a specified 
time after action has been authorized or disap- 
proved;°’ but where a statute provides for the sub- 
mission of a particular question relative to the re- 
organization of school districts at the next election 
following its enactment, and provides no machinery 
or authority for a resubmission, a second election 
to vote upon such question is unauthorized.°* 


[§ 71] g. Meeting of District Board.®® Statutes 
vesting power to create or alter a school district 
or other local school organization in a board of 
directors, trustees, or the like, ordinarily prescribe 
the time at which meetings of such board shall be 
held and the manner of holding them.°® Where ac- 
tion to create or alter a district is authorized to be 
taken only at the annual meeting, no such action can 
validly be taken at any other time;*! but a. provi- 
sion for holding a meeting to fix or alter district 
boundaries before a specified date in each year has 
been held to be merely directory, so that action tak- 


en at a meeting held after such date is not for that, 


reason invalid.6? A requirement of the statute that 
the meeting be called to order by a designated officer 
is merely directory and not jurisdictional,®? and a 
proxy of such officer may validly preside over the 
meeting.®* It is not essential that all the members 
of the board be present at the meeting, if all have 
been duly notified and a majority is present.°° Un- 
der a statute providing for action by the county 
superintendent and a designated board, such su- 
perintendent and board acting together constitute a 
joint board, and a majority of the whole number may 
validly act.&° 


Special meeting. A statute requiring the board to 
act within a specified time after proceedings have 
been initiated authorizes them to act at a special 
meeting.°7 Ma Se 


Adjournments. A meeting of a district board at 
which the creation or alteration of a school district 
is being considered or is to be passed upon may be 
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54. Briggs v. Borden, 71 Mich. 87, 
38 NW 712. Compare State v. Bright, 
298 Mo. 335, 250 SW 599 (holding that 
where fifty-three votes were cast for 
the organization of a district and fif- 
ty-one against it, the invalidity of the 
organization was not established by 
showing that three illegal votes were 
east, where only one of them was 
shown to have been cast against it); 
State v. McClain, 187 Mo. 409, 86 SW 
135 (holding that where ten votes 
were cast in favor of a proposition 
and eight against it, The fact that two 
persons voted who were not entitled 
to do so, and that at least one of them 
voted in the affirmative, did not show 
that the district did not vote in favor 
of the proposition). 

55. State v. Buchanan, 87 Tex. Civ. 
A. 325, 83 SW 723. 

Election of district trustees and offi- 
cers see infra §§ 167-179. . 


cation, 72 Mo. 436. 

57. See supra § 64. 

58. State v. Cass County, 69 Nebr. 
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59. Meetings of district boards in 
general see infra §§ 209-211. 

Notice of meeting to create or alter 
school districts see supra § 67. 
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For later cases, developments and changes in the law see Annotations, same title and section number, 
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adjourned by the board, both as to time®® and 
place,°® for any sufficient reason; and valid action 
may be taken at such adjourned meeting to the 
same extent that it could have been taken at the 
original meeting.*® Unless the discretion of the 
board is abused and its action is detrimental to the 
interests of persons affected, the propriety of an 
adjournment of such a meeting is not subject to ju- 
dicial review.71 

Action on two or more proposals at same meeting. 
Two or more proposals to create or alter school dis- 
tricts may be considered and passed upon at the 
same meeting of a district board;*? but each such 
proposal must be separately voted upon,**? and a 
single vote upon two or more distinct propositions Is 
inefficacious.*+ 


Action affecting two or more districts, or joint 
district. Action to create or alter a district which 
affects two or more districts must be taken by the 
board of each of such districts, acting separately, 
and not at a joint meeting of both or all the boards,’° 
except where the statute requires a joint meeting, 
in which ease action taken by the several boards sep- 
arately is ineffectual,’® and the indorsement by one 
board of action taken by another board at a sep- 
arate mecting is not sufficient.*“ Unless otherwise 
provided by statute, however, action affecting a 
joint district can validly be taken only at a joint 
meeting of the boards of the several districts so 
joined, at which such boards act together, as one,*® 
a majority of the aggregate number of members 
of such boards constituting a quorum,’® and a ma- 
jority of ‘the quorum being authorized to act.’° 
Where the county superintendent is by statute made 
a member ex officio of the joint meeting of the 
boards, he cannot prevent the taking of valid ac- 
tion at such meeting by absenting himself there- 
from or refusing to participate therein.*+ _ Where 
a school district lying partly in each of two coun- 
ties is required to be created by concurrent action 
on the part of the respective boards of education of 
such counties, simultaneous action is not required.®? 


[§ 72] h. Appointment and Report of Commis- 
sioners. While a subordinate agency to which the 


68. Donough v. Dewey, 82 Mich. | 86 (dictum). 
309, 46 NW 782. 73. 


69. Donough v. De supra. See 
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legislature has delegated power to create or alter 
school districts or other local school organizations 
cannot redelegate such power to another person 
or board,®? it may effectually exercise its powers 
by adopting or acting upon a report or recommen- 
dation made by a committee or other ageney or per- 
son upon whom it has conferred ministerial or ad- 
visory authority, provided the act of adoption is it- 
self a sufficient exercise under the statute of the 
power conferred by the legislature;** and in some 
jurisdictions statutes provide for the appointment 
of commissioners or other officers to inquire into 
the propriety or expediency of the action proposed 
to be taken, and to make a report or recommenda- 
tions with respect thereto.’° Under such a statute, 
requiring such commissioners to file a plat or map 
of the district to be created or the alterations to be 
made, upon which, it is provided, the officer or 
board having the power of creation or alteration 
shall take such action as may be proper, such offi- 
cer or board has no power to proceed without such 
map or plat;*®° and it has been held that the map 
should show both the existing boundaries and those 
recommended or proposed to be established.8* <A 
report of the commissioners that they have viewed 
the territory involved with reference to existing 
school facilities sufficiently shows compliance with 
such a statute..° Where the report is required to 
be recorded, such recordation is essential to the 
validity of subsequent proceedings.®® 


[§ 73] i. Order and Record®°—(1) Order—(a) In 
General. In some jurisdictions, under statutes pro- 
viding for filing a petition. to create or alter a 
school district or other local school organization,®! 
or submitting a proposal therefor to popular vote, 
no order authorizing or directing the creation or 
alteration is necessary, the filing of a proper petition, 
or an affirmative vote, as the case may be, being 
in itself sufficient.°? Under many statutes, however, 
the officer or board by or before whom proceedings 
for the creation or alteration of a district are had 
must render a decision or effectuate such creation 
or alteration by a formal order,®* and the mere filing 
of a petition does not effectuate a creation or alter- 
ation where no action is taken upon it nor any or- 


170 Pa. 108. 


Bd. of Educa- 88. In re Elk Tp. School Dist., 146 
Pa. 1, 23 A 400 


Converse v. Potter, 45 N. H. 385 (ap- | tion, 67 Oh. St. 326, 65 NE 1018; Felk- 
plying the same rule to a town meet-|ner v. Winningham, 83 Okl. 204, 122 (Ky) Ringo v v. Stewart, 4 B. Mon. 
ing called to pass upon the alteration| P 534; State v. Rice, 35 Wis. 178; SY; 


of school districts). 
70. Peo. v. Nelson, 252 Ill. 514, 96 


NE 1071; Bryant v. Goodwin, 9 ‘Oh. 
St. 471. See Donough v. Dewey, 82 
Mich. 309, 46 NW 782 (applying the 


rule). 
71. Donough v. Dewey, supra. 


72. Doxey v. Martin School In- 
spectors, 67 Mich. 601, 35 NW 170. 


"on estate Vv. Duerr, 11 Oh. Cire Ct. 
303) 5 Oh. Cir. Dec. 400. See Doxey 
Martin School Inspectors, 67 Mich. 
601, 35 NW 170 (recognizing the rule). 


74; State vi. Duerr; 11.QOh. Cir. Ct. 
303, 5 Oh. Cir. Dec. 400. 


75. Rayfield v. Peo., 144 Ill. 332, 33 
NE 188; Odendahl v. Russell, 86 lowa 
669, 53 NW 336; Com. v. Clemens, 283 
Pa. 246, 128 A 826. 


76. Smith v. Township 39 Bd. of 
Education, 58 Mo. 297. 


77. Smith v. Township 39 Bd. of 


Education, supra. See Ripon v. Ripon, 
etc., Joint School Dist. No. 11, 17 Wis. 


Ripon v. Rinon, ete., Joint School Dist. 
INO ps dal ig Wis. ; 


Joint school districts in general see 
infra § 97. 


79. Van Buren Tp. Bd. of Educa- 
tion v. Greenville Tp. Bd. of Educa- 
tion, 67 Oh. St. 326, 65 NE 1018. 


80. Van Buren Tp. Bd. of Educa- 
tion v. Greenville Tp. Bd. of Educa- 
tion, supra. 


81. Pitkin County v. Basalt Union 
High School Dist., 82 Colo. 438, 261 


CERES 
82. Morris v. Smith, 153 Ga. 438, 
112 SE 468. 


83. See supra § 50. 

84. Alton School Dist. No. 2 v. Gil- 
man, 3 N. H. 168. 

85. See statutory provisions. 


86. In re Sewickley Tp. Independ- 
ent School Dist. No. 8, 33 Pa. 297. 


87. In re Wilkins Tp. School Dist., 


cial School Dist., 
SW 224; 


90. Orders and records upon appeal 
from action respecting creation or 
alteration of district see infra § 81. 


When order becomes effective see 
infra § 79. 


91. See supra § 66. 
92. See supra § 70. 


93. Bonner v. Snipes, 103 Ark. 298, 
147 SW 56; Greene County Common 
School Dist. No. 13 v. Oak Grove Spe- 
102 Ark. 411, 144 
Bland v. Orangefield In'de- 
pendent School Dist., (Tex. Civ. A.) 
24 SW (2d) 72; State v. Deneen, 201 
Wis. 646, 231 NW 174. 


94. See statutory provisions. 


[a] In Kentucky, where the trus- 
tees of a graded common school dis- 
trict add to the territory of the dis- 
trict pursuant to St. § 4464b, their 
proceedings must be manifested by 
orders made and entered. on their 
record book. Penny v. McRoberts, 
163 Ky. 318, 173 SW 786. 
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der entered.°> Where the statute requires a des- 
ignated board or officer to create or alter a district 
upon the filing of a petition therefor?® or upon 
an affirmative vote being cast at an election held for 
-the purpose of submitting the proposed action to 
the people,®’? the entry of an order creating or al- 
tering the district in accordance therewith is a 
merely ministerial act on the part of such officer 
or board,®* and so the entry of an order declaring 
the establishment or alteration of the district ean- 
not make any provision with respect thereto not em- 
bodied in the proposal of the petition or question 
upon which the vote was taken.” 


Time of making order. Where the time at which 
an order shall be made is preseribed by statute, an 
order prematurely made is void;+ but such an at- 
tempt to take action before the time prescribed 
by statute will not disturb or divest the jurisdie- 
tion of the officer or board to make an order at the 
proper time.” | 

Form and contents. It has been held that an or- 
der for the ereation or alteration of a district must 
recite the existence of all facts and the taking of 
all preliminary steps necessary to confer jurisdic- 
tion, so that if it is silent thereon,*? or shows af- 
firmatively that the statute was not compled with,* 
it is void; but there is authority for the view that 
the adoption of a resolution or the making of an 
order is itself sufficient to show that the jurisdic- 
tional facts have been found to exist,® and that, in 
the absence of statute requiring it, the taking of the 
requisite preliminary steps need not be expressly re- 
cited. In any event, it is sufficient if compliance 
with the statute is recited in general terms, without 
setting forth the details thereof.’ An order made 
in pursuance of a petition need not set out such 
petition in extenso.* The adoption of the report of 
a committee or board of commissioners appointed 
to investigate and report upon a proposed creation 
or alteration of a school district or other local school 
organization is a sufficient order to create or alter 
such district accordingly,® and a vote or order ac- 
cepting the report of commissioners and establish- 
ing the districts or boundaries therein set forth is 


95. Penny v. McRoberts, supra. 
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64, 221 Mo. A. 398, 277 SW 945 (hold- 


» re 
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not vacated or annulled by “recommitting” the mat- 
ter to the commissioners to lay out such boundaries 
and set up monuments;!° but an order merely de- 
claring or enacting that the territory embraced in 
each militia district of a county shal! constitute a 
school district is not sufficient to lay off and estab- 
lish such districts,!1 and a finding or declaration 
that a proposed change should be made is not suffi- 
cient to effectuate it.12 Where two or more dis- 
tricts are consolidated or united a time and place 
at which the voters shall meet for the purpose of 
electing officers and completing the organization of 
the new district should be designated.t? An order 
or resolution creating a district need not expressly 
clothe it with the power of taxation.'* Where the 
creation or alteration is effected or directed by res- 
olution of a board of trustees or the like, such res- 
olution need not have a title expressing its object, 
as in the ease of a legislative act, unless otherwise 
provided by statute.1° A statute requiring a writ- 
ten order of a town board does not necessitate that 
such order be signed by each member of the board,?® 
although it has been said to be the better practice 
for each member to sign.t‘ Two districts may be 
created, or two alterations made, by the same or- 
der;'® and in such case neither is necessarily de- 
pendent upon the other.t®° An order annexing 
specified territory to a district or including it there- 
in is not void as to such territory by reason of fur- 
ther provisions for the annexation or inelusion of 
other territory upon the subsequent performance of 
prescribed conditions.2° The recital, in an order 
otherwise valid, of incorrect reasons for making 
it does not render it void.2+— The making of an or- 
der or passage of a resolution to create or alter a 
district, which is ineffective on account of formal 
defects therein, does not prevent the \board from 
entering a proper order or passing a proper resolu- 
tion at a subsequent time.?? 


Description of territory or district affected. 
School districts may be established or altered only 
by a geographical division or transfer of territory, 
and not by a designatioa of the inhabitants by name 
or deseription.?* It has, however, been held suffi- 


14. Gauthier v. Avoyelles Parish 


[§ 73) 


96. See supra § 66. 

97. See supra § 70. 

98. Pickett v. Fremont County, 24 
tda..-200, 133eP.112; Kingyv: State, 


126 Okl. 130, 258 P 755. 

99. Bonner v. Snipes, 103 Ark. 298, 
147 SW 56. To same effect Bland 
vy. Orangefield Independent School 
Diste Clex,; “Civ. A.) 24. SW 22d) 
72. 

1. im re. 
Dist. No. 8, 
Independent 
398. 


Sewickley Tp. School 
33 Pa. 297; In re White 


School Dist., '32 Pa. Co. 


2. Sizemore v. Jerome County, 36 
Ida. 184, 210 P 137. 


8. Ralls v. Sharp, 140 Ky. 744, 131 
SW 998; Brannan v. De Soto Coun- 
ty, 141 Miss. 444, 106 S 768; Boutwell 
v. Jasper County, 128 Miss. 3387, 91 
S 12; Wallace v. State, 104 Miss. 83, 
61 S 162. 


4. Boutwell v. Jasper County, 128 
Miss) 307,91. S: 12. 


5. Gallagher v. Willow School Tp., 
173 Iowa 610, 154 NW 437; Taylor 
v. Cundiff, (Ky.) 118 SW 379. Com- 
pare Clinton County School Dist. No. 
52 v. Clinton County School Dist. No. 


ing that the order is “some evidence” 
that the requirements of the stat- 
ute have been complied with). 


6. Woodruff v. Rural Special 
School Dist. No. 74, 170 Ark. 383, 
279 SW 10387. 

7. Woodruff -v. Rural 
School Dist. No. 74, supra. 


8. Ralls v. Sharp, 140 Ky. 744, 131 
SW 998. 


Petition see supra § 66. 


9. State v. Watson, (Tenn. Ch. A.) 
39 SW 536. 


Appointment and report of com- 
missioners in general see supra § 
72. 


10. Alden v. Rounseville, 7 Mete. 
(Mass.) 218. 


11. Brown v. Horne, 139 Ga. 702, 
77 SE 1125; Brown y. Hawkins, 139 
Ga. 697; 77 SH 1123. 

12. Cedar County School Dist. No. 
98 v. Elliott, 90 Nebr. 89, 132 NW 
922. 

13. Felkner v. 
Okl. 204, 122 P 534. 


District meetings in general see in- 
fra §§ 226-243. 


Special 


Winningham, 33 


School Bd., 165 La. 256, 115 S 479. 
dad cre. taxation see infra §§ 749=— 


15. Gauthier v. Avoyelles Parish 
School Bd., 165 La. 256, 115 S 479. 

Titles of legislative acts see Stat- 
utes [386 Cye 1017]. 


16. Kittelson v. Dettinger, 174 
Wis. 71, 182 NW 340. 

17. Kittelson vy. Dettinger, supra. 

18. Cummings v. Drake, 164 Ga. 


251, 138 SE 156. 
19. Cummings v. Drake, supra. 


20. Scroggs v. Clay County Bd. 
of Education, 189 N. C. 110, 126 SE 


21. Tomlinson vy. Hunnicutt, (Tex. 
Civ. A.) 147 SW 612. 


22. Henderson v. 
Civ. A.) 286 SW 501. 


23. Nye v. Marion, 7 Gray (Mass.) 
244; Ery v. Athol School Dist. No. 
1, 4 Cush. (Mass.) 250; Perry v. 
Dover, 12 Pick. (Mass.) 206; With- 
ington v. Eveleth, 7 Pick. (Mass.) 
106; Lisbon School Dist. No. ‘3 v. 
Aldrich, 13 N. H. 139; Woosley v. 
Davidson County, 182 N. C. 429, 109 
SE 368; Pierce v. Carpenter, 10 Vt. 


Miller, (Tex. 
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cient to refer to or set off designated individuals and 
their lands or estates,2* and an order referring to a 
designated person by name has been held to apply 
to the farm owned by such person.?° Technical ac- 
curacy in the description of the territory affected 
by an order is not essential,?° and a slight irregular- 
ity or inaccuracy in the description of the boundaries 
of a district will not render its creation or alteration 
void;?7 but an order which so vaguely or uncer- 
tainly deseribes the territory to be included in a 
district that it could: not’be located by a surveyor 
is insufficient.2* It is ordinarily sufficient to refer 
to an existing district by name, without describing 
the territory of which it is eomposed,?® even though 
there were defects or irregularities in its creation ;*° 
and so an order adding territory to an existing dis- 
trict, designated by name, need not describe or set: 
forth the territory of such district, where the ter- 
ritory added is properly desecribed,?! although it 
has been said to be better practice to describe the 
territory of the entire district as so enlarged.*? Fail- 
ure to deseribe the territory or boundaries of a dis- 
triet is immaterial where the order or resolution 
is made in reliance upon a petition which contains a 
proper description,?* or where it is accompanied by 
and refers to a map which clearly indicates such 
boundaries.*4 <A statute requiring the order to de- 
seribe the district or its boundaries by metes and 
bounds is not sufficiently complied with by a de- 
seription in general terms without definite courses 
or distances;?> but a statute requiring an order 
creating or altering a district so to describe the ter- 
ritory thereof does not necessitate such descrip- 
tion of a district to which properly deseribed ter- 
ritory is attached after being detached from an- 


But 
STs 


150 SW 486; 


480; Gray v. Sheldon, 8 Vt. 402. 
A.) 145 SW 639. 
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other district.2® An order reciting the boundaries 
of a proposed district is a sufficient compliance with 
a statute requiring it to fix such boundaries, even 
though it does not expressly declare that the bound- 
aries shall be as so deseribed.** - 


[§ 74] (b) Rescission of Order. After an order 
creating or altering a school district or other lo- 
cal school organization has become final and effec- 
tive it cannot be rescinded, except by following the 
procedure prescribed by statute for dissolving or 
altering districts, and subject to any restrictions 
thereby imposed.*& Where a district has been dis- 
organized or abolished by act of the legislature an 
attempt to rescind the order by which it was ere- 
ated is a nullity.®® 


[§ 75] (2) Minutes and Records, It has been 
held that, even in the absence of express statutory 
requirement, 1t 1s necessarily implied from the na- 
ture of the power to create and alter schcol dis- 
triets or other local school organizations that the 
officer or board vested with such power shall keep 
a record of his or its official acts,4° although it is 
not essential that all the details of the proceedings 
be recorded, where the action taken clearly ap- 
pears.*+ Under a statute authorizing the creation 
or alteration of school districts or other local school 
organizations upon specified conditions or in par- 
ticular circumstances only, it has been held that: 
the records of the board or other subordinate agen- 
ey to which such power has been committed must 
show the existence of the facts necessary to au- 
thorize the exercise of its power,?? a finding of 
such facts being essential to the validity of its 
determination and order,*? although it is not nee- 
essary that such finding be entered with all the 


33. Crabb v. Celeste Independent 
School Dist., (Tex. Civ. A.) 132 SW 


75 NE 872 ‘holding, under a stat- Ont.—Shorey v. Thr 890 [mod on other grounds 105 Tex. 
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; sw | 2nd impossible description, by the in- - Stuart v. Petrie, 138 Ky. 514, 
25. Farmer vy. Pace, (Ky.) 116 sertion of a manifestly erroneous | 128 SW 592. 
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26. Helton v. Burdette, 180 Ky.|stricken as surplusage the: records| No. 29 v. Wilson, 104 Kan. $53, 177 
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of consolidation made by a board of 


Ringo v. Stewart, 
Deblieux v. Natchitoches 
Parish School, 142 La. 147, 76 S 590; 


Restrictions on successive altera- 
tions see supra § 64. 


39. Sheridan County School, Dist. 
No. 19 v. Sheridan Community High 


4 B. Mon. 


transferring a named person from 
one district to another is a sufficient 
transfer of all of the land of such 
person, including the portion upon 
which he lives and the portion oc- 
eupied by tenants, in the absence 
of any words showing a contrary in- 


tention. Helton v. Burdette, 180 Ky. 
492, 203 SW 189. 
a7) ill. School. Dist. “Nor” br tvs 


School Dist. No. 10, 73 Tl. 249. 


Ky.—Hundley v. Singleton, 66 SW 
279, 23 KyL 2006. 
 La—Burnham v. Claiborne Parish 
Police Jury, 107 La. 513, 32 S 87. 

Tex.—Harbin Independent School 
Dist. v. Denman, (Civ.. A.) 200 SW 
176 [rev on other grounds (Commn. 
A.) 222 SW 538]; Camp v. Hawley 
Independent School Dist., (Civ. A.) 


Haacke..va, Markham, 17 OU. Cy. Qe By 
See Sawyer v. Williams, 
25 Vt. 311 (holding that the vote of 
a town for the division of a district, 
without defining the boundaries of 
the new district to be created there- 
from, is not sufficient). Compare In 
re, Simmons, 21 U. eS. CO Tits) 
75 (holding that an order creating 
a colored school district to include 
every parcel of land occupied or 
which shall be occupied by a colored 
person is too indefinite and is void). 


29. Boutwell v. Jasper County, 128 
Miss. 337. 91 S 12; Wilson v. Chester 
School Dist. No. 4, 32 N. H. 118. 


30. Wilson v. Chester School Dist. 
No. 4, supra. 


31. Boutwell v. Jasper County, 128 
Miss. 337, 91 S 12. 


32. Boutwell v. Jasper County, su- 
pra. 


School, 180 Kan. 421, 286 P 230, 130 
Kan. 749, 288 P 733. 


40. Peo. v. Hartquist, 311 Ill, 127, 
142 NE 475; McKeown v. Moore, 303 
Ill. 448, 185 NE 747. 


41. State v. Clark County Rural 
High School! Dist. No. 2, 128 Kan. 
797, 280 P 892; Princeton Graded 


Common Schools v. Stone, 142 Ky. 
715, 135 SW 307 [reh den 1438 Ky. 
495, 136 SW 894]; State v. McKown, 
315 Mo. 13386, 290 SW 1238; State v. 
Clardy, 267 Mo. 371, 185 SW. 184. 


42. Glencoe Bd. of Education v. 
School Trustees, 74 Ill. A. 401 [aff 
174 Ill 510, 51 NE 656]; Brannan 
v. De Soto County, 141 Miss. 444,106 
S 768; Biart v. Myers, 3 Nebr. (Un- 
Off.) » LOG HM OISIN Wa ic3: 

43. Brannan v. De Soto County, 
141 Miss. 444, 106 S 768; Biart v. 
Myers, (Nebr.). 91 NW 573. 
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formality of a judgment of a court of law,** it being 
sufficient if substantial compliance with the re- 
quirements of the statute appears;*® and that the 
necessity for such showing is not obviated by a stat- 
utory provision that the action taken shall be prima 
facie evidence that all the formal requirements of 
the law have been complied with.*® There is, how- 
ever, authority for the view that, while it is bet- 
ter practice to make a record of such facts and 
findings,** it is not essential to the validity of the 
action taken, where jurisdiction does in fact exist.*$ 
It is not necessary that such matters be set forth 
in the minutes of the meeting of the board, where 
they appear from papers duly filed with the board 
or its clerk and remaining among its filed.*® Unless 
otherwise provided by statute, the evidence upon 
which the creation or alteration of a school dis- 
trict is predicated need not be preserved in the rec- 
ords;°° and, similarly, a petition for the creation or 
alteration of a district need not be recorded or set 
forth in the minutes.°! Failure of the proper offi- 
cers to sign the minutes of a meeting at which a dis- 
trict is created or altered will not invalidate such 
creation or alteration.®? 
Amendment of minutes. The minutes of a meet- 
“ing at which action relative to the creation or al- 
teration of a school district was taken may be amend- 
ed so as to cause them to speak the truth,®® or so 
as to make a description of the territory affected 
more definite or proper,°* even after a writ of cer- 
tiorari to review the action has been issued and 
served, but before return has been made thereto.®® 


[§ 76] (8) Filing and Recordation.®® It has 
been held that an order establishing or altering a 
school district or other local school organization is 
not effective until it has been entered upon the offi- 
cial public record of the officer by whom or board 
by which it is made;°* but there is authority, to the 
contrary, that filing or recordation is not essential 
to'the validity of the order or of the creation or 
alteration thereby effected, in the absence of any 
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statute requiring it to be filed or recorded.®* Stat- 
utes requiring the officer or board, after creating or 
altering a school district, to file with a designated 
officer, or enter of record, a copy of the order,®? or 
the record of the proceedings,®® or a map of the 
territory affected,®? or the name, number, and lim- 
its of the district as created or altered,®* have or- 
dinarily been held to be directory only, and not man- 
datory, so that failure to comply therewith does 
not invalidate the creation or alteration,®? and an 
omission to file such order or paper may be cured by 
filing at a later time;°* but there is some author- 
ity to the contrary.°® Where a court and a desig- 
nated officer constitute a board vested with the 
power to create or alter school districts, action tak- 
en by such board is not a part of the business of the 
court, and so failure to record such action in its 
journals does not invalidate the proceeding.°& Un- 
der a statute requiring ecpies of the record to be 
filed with a designated officer, and another stat- 
ute abolishing his office and providing for another 
officer with substantially the same clerical duties, 
it is sufficient to file such copies with the latter of- 
ficer.°7 It is not essential to the valid filing of an 
order or other papers that a file mark or memoran- 
dum of filing be indorsed thereon.®® 


[§ 77] j. Certification of Action Taken. Under 
some statutes it is required that any action taken or 
decision made relative to the creation of a school 
distriet or other local schcol organization be certified 
to a designated officer or board, or that copies of the 
order or proceedings be transmitted to him or it.%® 
Such a statute is not to be strictly or technically 
construed,*° nor is strict or technical compliance 
therewith essential;*! and in the absence of any ex- 
press: requirements as to the form of the certificate, 
any writing setting forth the facts and duly ex- 
ecuted by the proper person or officer is sufficient.*? 
Unless otherwise provided, the certificate need not 
be specifically addressed to the officer to whom or 


44. Biart v. Myers, supra. See In 
re San Juan County School Dists. No. 
12 and 133, 141 Wash. 538, 251 P 882 
(applying the rule). 

45. Biart v. Myers, (Nebr.) 91 NW 
573. 

46. Glencoe Bd. 
Schools Trustees, 74 Ill. 
174 Ill. 510, 51 NE 656]. 


47, Logue v. Batterton, 
605, 93 NE 354. 


4s. Logue v. Batterton, supra; Fer- 
guson v. Schools Trustees, 168 Ill. A. 
225; State v. Ross, 220 Mo. A. 388, 
286 SW 726. 


429. Howard v. Stevens, 3 Allen 
(Mass.) 409; Smelser v. Big Prairie 
Tp. School inspectors, 125 Mich. 666, 
85 NW 94; State v. Sims, (Mo. A.) 
201 SW 910. 


{a] Thus, (1) it is not essential to 
the validity of the action of a board 
of school inspectors, in creating or 
altering school districts, that the min- 
utes of its meeting shall show that 
proper notice thereof was given as re- 
quired by statute, where such notice 
had in fact been given and proper 
proof of posting was on file. Smelser 
v. Big Prairie Tp. School Inspectors, 
125 Mich. 666, 85 NW 94. (2) Where 
a report of commissioners fixing the 
boundaries of school districts is filed 
with the clerk, and is duly accepted 
and the boundaries fixed in accordance 


of Education v. 
A. 401 [aff 


247 Iii. 


therewith, the failure of the clerk, in 
recording the vote, to record such re- 
port does not invalidate the proceed- 


ings. Howard v. Stevens, 3 Allen 
(Mass.) 409. 

50. Parr v. Miller, 146 Ill. 596, 35 
NE 230. - 

51. State v. Glaves, 268 Mo. 100, 
186 SW 685. 

52. Beard v. Marshall, (Tex. Civ. 


A.) 32 SW (2d) 496. 


53. Ferguson v. Schools Trustees, 
168 Tl. A. 225. 


54. Bullock v. Sanford Cons. School 
Dist., 1538 Mass. 476, 121 S 267. 


55. Ferguson vy. Schools Trustees, 
168 Ill. A. 225, 


Certiorari see infra § 83. 


56. Presentation of petition for 
creation or alteration see supra § 66. 


57. Mouser v. Spaulding, 96 SW 
882, 29 KyL 1071. 


58. Wallace v. State, 104 Miss. 83, 
618 162; State v. Eaton, 11 Wis. 29. 


59. Johann v. Milton Tp. Rural 
School Dist. Bd. of Education, 26 Oh. 
Cir. Ct. N. S. 209; Crabb v. Celeste In- 
dependent School Dist., (Tex. Civ. A.) 
132 SW 890 [mod on other grounds 
105 Tex. 194, 146 SW 528, 39 LRANS 
601, AnnCas1915B 1146]; Woods v. 
Eberling, (Tex. Civ. A.) 169 SW 982. 


60. Peo. v. Newberry, 87 Ill. 41. 


61. Union School-Dist. No. 4 
New Union School-Dist. No. 2, 135 nL 
464, 28 NE 49; School Dist. No. 5 v. 
School Dist. No. 10, 73 Til. 249. 


62. Stratford First School Dist. v. 
Ufford, 52 Conn. 44. 


63. See cases supra notes 59-62. 


64. Woods v. Eberling, (Tex. Civ. 
A.) 169 SW 932; Crabb v. Celeste In- 
‘dependent School Dist., (Tex. Civ. A.) 
182 SW 890 [mod on other grounds 
105 Tex. 194, 146 SW 528, 39 LRANS 
601, AnnCas1915B 1146]. 


65. Brown vy. Horne, 139 Ga. 702, 
77 SE 1125; Brown v. Hawkins, 189 
(Gam6 Ol, ti aE lateros 

66. Magill v. French, 76 Or. 237, 
148 P 878. 


67. Perrizo v. 
280, 53 NW 391. 


68. State v. 
185 SW 184. 


69. See statutory provisions. 


7c. State v. Jones, 266 Mo. 191, 181 
Sw 50. 

71. State v. Jones, supra. 

72. State v. Jones, supra. 

[a] Word “certify” is not indis- 
pensable to the certificate, and a state- 
ment of facts by the proper officer or 
person constitutes a sufficient certifi- 
Care. weeks v. Jones, 266 Mo. 191, 181 


Kessler, 93 Mich. 


Clardy, 267 Mo. 371, 


For later ca#es, developments and changes in the law see Annotations, same title and section number, 


§§ 77-18] 


board to which it is required to be made;7* and it 
need not be executed within the district.7# 
been held that, in the absence of any statutory re- 
quirement that the certificate be signed in the hand- 
writing of the officer making it, a typewritten signa- 
Compliance with a stat- 
ute requiring such certification or transmittal of cop- 
ies is not a condition precedent to the validity or 
effectiveness of the action taken, in the absence of 
express provision to the contrary.’® 


ture thereto is sufficient.*° 


[§ 78] k. Curative Statutes.“* 


v. Jones, supra. 


73. State 

74. State v. Bright, 298 Mo. 335, 
250 SW, 599. 

75. State v. Bright, supra. 

76. Henry v. Duele, 74 Mo. 443. 

77. Gurative statutes generally 


see Constitutional Law §§ 785-802; 
Statutes [36 Cyc 1016]. 

Statutes establishing presumption 
of regularity and validity after speci- 
fied time see infra § 89. 


78. See supra § 48. 
79. Ark.—Allen v. Harmony Grove 
Cons. School Dist. No.-19, 175 Ark. 


212, 298 SW 997. 


Cal.—San Francisco Bd. of Educa- 
tion Vv; Elyatt, 152-Cal. 515, 93 P 117. 


Ili.—Peo. v. Non-High School Dist. 
No. 400 Bd. of Education, 330 Ill. 522, 
162 NE 150; Peo. v. Long, 328 Ill. 297, 
159 NE 259; Peo. v. Kinsey, 317 Il. 
47, 147 NE 408: Peo. v. Engle, 313 
Tll. 483, 145 NE 231; Peo. v. Edvander, 
304 Ill. 400, 136 NE 693; Peo. v. Glen 
Ellyn Fp. High School Dist., 301 M11. 
402, 134 NE 41; Milstead v. Boone, 
Ode EL) 21 Siw ss ENE Oo eo Ve 
Henry, 301 Ill.. 51, 133 NE 636; Peo. 
wv. Benton, 301 Th 32, 133, NE 700; 
Peo. v. Opie, 301 Ill. 11, 133 NE 689; 
Peo. v. Edwards, 290 Ill. 464, 125 NE 
364; Fisher v. Fay, 288 Ill. 11,122 NE 
811; Peo. v. Roberts, 284 Ill. 519, 120 
NE 499; Peo. v. Pittsburg, etc., R. Co., 
284 Ill. 87, 119 NE 914: Peo. v. New 
York Cent, R. Co., 282 Ill. 19,.118 NE 


481; Peo. v. Leigh, 282 Ill. 17, 118 NE 
495; Peo. v. Ader, 281 Ill. 508, 117 NE 
988; Peo. v. Stitt, 280 Ill. 553, 117 NE 
784; Peo. v. Fifer, 280 Ill. 506, 117 


NE 790; Peo. v. Woodruff, 280 Ill. 472, 
117 NE 791; Peo. v. Madison, 280 Ill. 
96, 117 NE 493; Peo. v. Peltier, 275 
Ill. 217, 118 NE 856; Peo. v. Militzer, 
272 Ill. 387, 112 NE 57. Compare Peo. 
v. Hartquist, 311 Ill. 127, 142 NE 475 
(holding that an omission to observe 
the requirements of the law relating 
to elections may be cured by subse- 
quent legislation, but that where, by 
statute, notice of an election is a con- 
dition precedent to the right to hold 
the election, a curative act attempt- 
ing to validate the organization of 
school districts where the inhabitants 
have voted therefor at an election 
called for. the purpose, regardless of 
irregularities, defects or omissions in 
the notice of the election, is void and 
beyond the power of the legislature). 


Iowa.—Union Independent Dist. v. 


Cedar Rapids Independent Dist., 62 
Iowa 616, 17 NW 895. 
_ Me.—Allen v. Archer, 49 Me. 346. 


Miss.—Bullock ‘v. Sanford Cons. 
School Dist., 153 Miss. 476, 121 S 267. 


S. D.—Alatalo v. Shaver, 45 S. D. 
163, 186 NW 872; Hodges v. Snyder, 
45 S. D. 149, 186 NW 867, 25 ALR 1128 
Patt) 2615; S., 600)" 43 SCt? 435, 67) I. 
ed. 819}; Viland v. Veblen Independ- 


[56 C. J.—16] 


In view 
authority of the legislature to delegate to subordi- 
nate agencies its power to create and alter school 
districts and other local school organizations, and 
to prescribe the mode and manner in which sueh pow- 
er so delegated shall be exercised,’* it is competent 
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It has 
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for the'legislature to enact statutes validating pro- 
ceedings for the creation or alteration of districts 
which, but for such statutes, would be void on ac- 
count of want of authority or of informalities or 
technical defects therein,’® provided the legislature 
would have had power to make such creation or 
alteration or to authorize it, in advanee, to be effected 
in the manner which was adopted;*® and the erea- 
tion or alteration of a district by proceedings which 


are so validated or of which the defects are so cured 


of the 


ent School Dist. Bd. of Education, 37 
S. D. 412, 158 NW 906, 38 S. D. 440, 
161 NW 810. 


Wis.—State v. Union Free High 


School Dist., 179 Wis. 631, 191 NW 
972. 
[a] Constitutionality under due 


process clause.—A statute validating 
the prior creation or alteration of 
school districts is not invalid as in 
violation of the clause of the state or 
federal constitution providing that no 
person shall be deprived of property 
without due process of law, since if 
the legislature has constitutional 
power to pass curative acts the act 
itself constitutes due process. Fish- 
er v. Fay, 288 Ill. 11, 122 NE 811; 
Peo. v. Pittsburg, ete., R. Co., 284 Ill. 
87, 119 NE 914. 


80. Bartlett v. State, 73 Oh. St. 54, 
75 NE 939. And see cases supra note 
79;, and infra this note. 


[a] Under constitutional provision 
that districts shall be compact, a 
curative act omitting any require- 
ment that the districts validated shall 
be compact, and so attempting to 
validate districts which are not com- 
pact and could not be created under 
the constitution, is invalid and inef- 
fective. Peo. v. Kinsey, 317 Ill. 47, 
147 NE 408; Webster v. Toulon Tp. 
High School Dist. No. 4, 313 Ill. 541, 
145 NEY Liss Peo: ev. Eneles 313. Ti. 
483, 145 NE 231; Peo. v. Dodds, 310 
Ill. 607, 142 NE 241; Peo. v. Keys, 310 
Ill. 198, 141 NE 722; Peo. v. Young, 
809 Ill. 27, 139 NH 894; Peo. v. Young, 
301 Ill. 67, 133 NE 693. 


81. Ark.—Allen v. Harmony Grove 
Cons. School Dist. No. 19, 175 Ark. 
212, 298 SW 997. 


Cal.—Wood v. Calaveras County, 
164 Cal. 398, 129 P 283; San Francis- 
co Bd. of Education v. Hyatt, 152 Cal. 
515, 938 P 117; Peo. v. Pacific Grove 
cue School Dist., 11 Cal. A. 209, 104 
P 586. 


Ill.—Peo. v. Non-High School Dist. 
No. 400 Bd. of Education, 330 Ill. 522, 
162 NE 150; Peo. v. Dunteman, 321 Il. 
192, 151 NE 496; Peo. v. Hartquist, 
SLO ep LL o ne Le 6: eJNiBy LAO} Peon ev: 
France, 314 Ill. 51, 145 NE 240; Peo. 
v. Frey, 313 Ill. 204, 145 NE 77; Peo. 
v. Walker, 305 Ill. 477, 137 NE 4938; 
Peo. v. Downey, 305 Ill. 153, 137 NE 
124; Peo. v. Edvander, 304 Ill. 400, 136 
NE 693; Peo. v. Graham, 301 Ill. 446, 
134 NE 57; Peo. v. Glen Ellyn Tp. 
High School Dist., 301 Ill. 402, 134 NE 
“reo, Lounge, o0n L167. i133 NE 
38; Peo. v. Chynoweth, 301 Ill. 65, 
NE 699; Peo. v. Benton, 301 III. 
32, 183 NE 700; Peo. v. Opie, 301 Ill. 
11, 183 NE 689; Peo. v. Martin, 291 
Ill. 300, 126 NE 148; Fisher v. Fay, 
288 Ill. 11, 122 NE 811; Peo. v. Arm- 
strong, 286 Ill. 246, 121 NE 556; Peo. 
Vv. Chicago, iete., KR. Co, 285 Ill. 232; 
120 NE 454; Peo. v. Cowen, 283 Ill. 
308, 119 NE 335; Peo. v. Craft, 282 Il. 


is thereupon to be deemed valid and effective ab 
initio,*t provided any conditions attached to the 
validation are complied with or the circumstances 
therein specified exist,** to the same extent, as has 
been said, as if the curative act itself specificaily 
established the district or made the alteration in 


483, 118 NE 777; Peo. v. Kimmel, 282 
Ill. 344, 118 NE 717; Peo. v. Chicago, 
CEG) HI COeLAS2eiI Le 26 118 IN oor 
Peo. v. New York Cent. R. Co., 282 
Ill. 19, 118 NE 481; Peo. v. Leigh, 282 
Ill. 17, 118 NE 495; Peo. v. Ader, 281 
Ill. 508, 117 NE 988; Peo. v. Douglas, 
281 Ill. 478, 118 NE 94; Peo. v. Fifer, 
280 111. 506, 117 NE 790; Peo. v. Madi- 
son, 280 Ill. 96, 117 NE 493. 


Kan.—Emporia Bd. of Education v. 
Shepherd, 90 Kan. 628, 135 P 605. See 
State v. Pauley, 83 Kan. 456, 112 P 
141 (applying the rule). : 

Me.—Allen v. Archer, 49 Me. 346. 


Miss.—Cahoon v. Scarborough, 159 
Miss. 5, 181 S 481; Bullock v. San- 
ford Cons. School Dist., 153 Miss. 476, 
121 S 267; Evans v. Wright, 126 Miss. 
703, 89 S 226. 


Nebr.—State v. Adams County 
School Dist. No. 24, 13 Nebr. 78, 12 
NW 927. 


N. J.—Howe v. Landis Tp. Bd. of 
Education, 72 N. J. L. 158, 60 A 518. 


Ss. C.—Hildebrand vy. High School 
Dist. No. 32, 188 S. C. 445, 136 SE 757. 


S. D.—Lerew v. Cresbard Independ- 
ent Consol. School Dist. No. 2, 46 S. D. 
331, 192 NW 747; Hodges v. Snyder, 45 
S. D. 149, 186 NW. 867, 25 ALR 1128 
[aff 261 U. S. 600, 43 SCt 43854 67° L. 
ed. 819]. 

Wis.—State v. Union Free High 


ae Dist., 179 Wis. 631, 191 NW 


Ont.—In re Minister of Education, 
28 U. C..C. PB. 325; Boyd v. Bobcay- 
Feo Public School Bd., 43 U. C. Q. B. 


See Gillespie v. Lightfoot, 103 Tex. 
359, 127 SW 799 (applying the same 
rule where a constitutional amend- 
ment was adopted declaring valid and 
lawful every school district thereto- 
fore formed); Ogburn Orchard Co. v. 
Bozeman, (Tex. Civ. A.) 194 SW 1155 
(applying the rule). 

And see cases infra note 82. 


82. Peo. v. Community High School 
Dist. No. 408 Bd. of Education, 308 Ill. 
578, 140 NE 22. And see cases infra 
this note. 


[a] Thus, (1) a curative statute 
validating the creation of all districts 
where a majority of the voters have 
voted in favor thereof does not ap- 
ply to or validate the attempted crea- 
tion of a high school where no author- 
ized election was ever held. Peo. v. 
Rogier, 326 Ill. 310, 157 NE 177; Peo. 
v. Walker, 305 Ill. 477, 1837 NE 498. 
(2) A school district which was in- 
valid in its creation because not or- 
ganized by the agency authorized by 
state to create districts is not vali- 
dated by a statute rendering valid all 
districts theretofore attempted to be 
established by the proper officers. 
Hee v. Yawn, (Tex. Civ. A.) 248 SW 
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question.*® Curative statutes have been held, how- 
ever, not to apply to, and to have no effect upon a 
district which was legally organized under a valid 
statute’? or which has previously been held to be 
validly created and existing,’® and, on the other 
hand, not to validate a district which before the en- 
actment of the statute has been judicially held to 
be illegal or invalid,’® or a district the proceedings 
for the creation of which were tainted with fraud.*” 
A curative act legalizing the creation of a district 
cannot have the effect of reattaching to such district 
territory which was validly detached therefrom be- 
fore its passage;8* but where, prior to the validation 
of a district which was invalidly created, the terri- 
tory embraced therein has been included in or added 
to other districts without formal proceedings for its 
detachment from the district so validated or for the 
dissolution of such district, upon the assumption 
that such district had no legal existence such terri- 
tory is to be deemed still a part of the validated dis- 
trict, and its attempted inclusion in other districts 1s 
without effect.8® A statute validating the creation 
of districts is not applicable to proceedings for the 
transfer of territory to a district or the annexation 
thereof by it;®® and a curative statute which mere- 
ly legalizes errors and defects in the creation or 
alteration of a district does not validate the attempt- 
ed creation of a district for whicn there was no 
statutory authority at the time thereof.?! A statute 
validating defects in the creation of districts previ- 
ously formed is retrospective only, and does not ap- 
ply to districts thereafter created.°? In general, 
statutes validating the creation or alteration of 
school districts are to be construed so as to effectuate, 
or not to defeat, the manifest intention of the legis- 
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lature.?® 


Overlapping districts. A proviso, in a curative 
statute, that wherever two districts overlap in ter- 
ritory the district which shall first have established 
and now continues to conduct a school is validated 
and confirmed, has been held to validate not merely 
one but both of sueh districts, except only as to the 
overlapping territory, and to include such territory 


in the distriet which first established and now con- 


ducts a school;®4 and under such a statute the over- 
lapping territory belongs to the district which has 
first built a schoolhouse, even though the other dis- 
trict first perfected its organization by electing offi-. 
cers, and even though the schools in both districts 
were opened on the same day.®® 


[§ 79] 6. When Creation or Alteration Becomes. 
Effective.°* In the absence of any statute otherwise 
providing, the creation or alteration of a school dis- 
trict or other local school organization becomes ef- 
fective immediately upon the completion of the pro- 
ceedings therefor or the making of a proper order, 
if no other time is specified therein.®’ So an order 
creating or altering a district becomes effective at 
the precise time it is made or signed, unless other- 
wise provided therehy or by statute;®*® and with re- 
spect to such creation or alteration the general rule 
that the law takes no cognizance of a fraction of 


a day®® will not be applied against the right and 


justice of a case. It has been held that where the 
alteration of a district is mandatory upon the pres- 
entation to a designated officer or board of a proper 
petition therefor,? such alteration relates back to 
and in contemplation of law is effective from the 
date of the presentation of the petition.* The cre- 
ation of a district is not postponed or to be deemed 


ent School Dist. v. Liberty Common}: 


Davis v. Parks, (Tex. 


See Peo. v. 


124 NE 656 
(both to same effect, and holding that 


83. Parker v. Titcomb, 82 Me. 180, 
19 A 162; Smyth v. Titcomb, 31 Me.| School Dist. No. 34, (Tex. Civ. A.) 10 
272. a (2d) 174; 
84. Peo. v. Keys, 310 Ill. 198, 141] Civ. A.) 157 Sw 449. 
NE 722; Peo. v. Opie, 304 Ill. 521, 136 | Opie, 304 Tl. 521, 136 NE 752; Peo. v. 
NE 752. Swanson, 289 Ill. 335, 
Menus Peo. v. Exton, 303 Ill. 47, 135] the power of the legislature to create 
. and alter districts may be exercised 
86. Kane v. Weis, 288 Ill. 419, 123 


NE 518 [overr Peo. v. Stitt, 280 Ill. 
553, 117 NE 784]; Childs v. Webster 
County, 157 Miss. 495, 128 S 338. 


87. Cleveland v. Gainer, (Tex. Civ. 
A.) 184 SW 593. 
88. Burr Oak Tp. Independent 


School Dist. No. 8 v. Burr Oak Inde- 
pendent School Dist., 48 Lowa 157; 
Tomlinson v. Hunnicutt, (Tex. Civ. 
A.) 147 SW 612. Compare Tukwila 
School Dist. v. Burrows, 111 Wash. 
329, 190 P 1010 (holding that, al- 
though the incorporation of a town 
was sufficient, under the statutes, to 
withdraw the territory thereof from 
the district of which it had thereto- 
fore formed a part and to constitute 
it a separate district, where, after 
the incorporation of a town but while 
its territory was still carried on the 
books of the county superintendent 
as a part of the preéxisting district, 
a statute was enacted recognizing as 
legally organized districts all districts 
then existing as shown by the rec- 
ords of the county superintendent, the 
status of the territory of the town 
was thereby definitely fixed as a part 
of such preé@xisting district, even 
though before the enactment of such 
statute it might have claimed inde- 
pendent existence as a municipal dis- 
trict). 

89. Gillespie v. Lightfoot, 103 Tex. 
359, 127 SW 799; Oakwood Independ- 


by a curative act, the office of which 
is to detach, from the district to which 
it had been attached or in which it 
had been included, the territory origi- 
nally embraced in the district vali- 
dated). But see State v. Dudley, 
(Tex. Civ. A.) 153 SW 1156 (holding 
that the addition of such territory to 
other districts or its inclusion therein 
is not invalidated by validating the 
old district, since territory could at 
any time have been withdrawn there- 
from). 


90. Lamb v. Morgan, 152 Miss. 664, 
120 S 745. 

91. Isaacson v. Parker, 42 S. D. 
562, 176 NW 653, 43 S. D. 142, 178 NW 
139. 

92. Cleveland vy. Gainer, (Tex. Civ. 


A.) 184 SW 593. 


93. Van Wagener v. MacFarland, 
58 Cal. A. 115, 208 P 345; Stratford 
First School Dist. v. Ufford, 52 Conn. 
44; State v. Blue Barth’ County School 
Dist. No. 152, 54 Minn. 213, 55 NW 
1122; State v. Kearney County School 
Dist. No. 2, 116 Nebr. 202, 216 NW 
663; State v. Sioux County School 
Dist. No. 19, 42 Nebr. 499, 60 NW 912. 
To same effect Collins v. Liberty 
School Dist. No. 7, 52 Me. 522. See 
Cahoon v. Searborough, 159 Miss. 5, 
131 S 431 (where it was said that a 
curative act is a remedial statute and 
should be given a liberal construction 


to effectuate its purpose). 


94. Ziegler v. Douglas, 283 Ill. 407, 
119 NE 263. 


95. Ziegler v. Douglas, supra. 


96. Appeal as suspending effective- 
ness of order see infra § 82 


Time of creation or alteration of 
districts in general see supra § 63. 


97. Blue v. Calhoun County, 146 
Miss. 471, 111 S 737; State v. Sharples 
Village School Dist. Bd. of Education, 
114 Oh. St. 602, 151 NE 669; State v. 
Bloom Tp. Rural School Dist. Bd. of 
Education, 104 Oh. St. 75, 185 NE 455; 
Ovitt v. Chase, 37 Vt. 196. 


98. Peo.cy. Chess ¢ 219 App. Div. 
563, 220 NYS 41 


Order oY ado or altering district 
in general see supra § 73. 
99. See Time [38 Cyc 314]. 


1. Peo. v.. Graves, 219 App. Diy. 
568, 220 NYS 414. 


[a] Thus, under a statute author- 
izing the annexation of contiguous 
territory to school districts, where an 
order was made annexing to a district 


| territory adjoining it and contiguous 


thereto, a subsequent order could val- 
idly be made annexing to such district 


other territory contiguous to the ter-— 


ritory first added and separated by it 
from the original district, and such 
second annexation was valid against 
the.objection that the territory annex- 
ed was not contiguous to the district 
at the time of annexation. Peo. v. 
Graves, 219 App. Div. 563, 220 NYS 
414 
2. See supra § 66. 


3. State v. Summit County Bd. of 
Education, 23 Oh. A. 329, 155 NE 505 


For later cases, developments and changes in the law see Annotations, same title and section number. 


fi 


6 To 


‘ 


4 


— 


4 


s 


o 
‘ 


\ 


© 154 NE 742]. 


§§ 79-81] 


incompleted merely by reason of the pendency of 
proceedings to issue bonds and erect a school build- 
ing therein.* 

Provisions of statute or order postponing effective- 
ness. In some jurisdictions statutes provide that no 
order or proceedings creating or altering a school 
district shall become effective until a specified time 
‘or date,® and where such a statute exists it is un- 
necessary that it be expressly recited in the order 
or proceedings that the creation or alteration shall 
not take effect before the time prescribed by stat- 
ute.° Until the time fixed by such a statute or by the 
order, the government of the schools and territory 
affected by the creation of a new district or the alter- 
ation of an existing district remains unchanged ;* so 
schools in territory to be annexed to a district are 
not removed from the control of the district in which 
they are situate or brought under the control of the 
district to which they are to be annexed until such 
annexation becomes effective,’ and until the time at 
which a division of a’ district or the detachment of 
territory therefrom takes effect, the schools in the 
territory to be so detached remain under the control 
of the existing district,® and no vacancy exists in the 
office of director held by a resident of such territo- 

-ry.1° Similarly, until the time when the creation of a 
new school district becomes effective, it has no legal 
existence.1+_ An order repealing a prior order for the 
alteration of a distrrct which has become effective is 
in itself an alteration of such district, and the time 
when it becomes effective is accordingly governed by 
a statute postponing the effectiveness of alteration 
of a district.? 


[§ 80] 7. Operation and Effect of Alteration.1* 
Where a schoo] district or other local school organ- 
ization is altered or divided, or territory is attached 
thereto or detached therefrom, such territory ceases 


[rev on other grounds 115 Oh. St. 333, [a] 

4 Paulding County Bd. of Educa- 
tion v. Benton Tp. Rural School Dist. 
Bd. of Education, 104 Oh. St. 1, 135 
NE 456. 


day 
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Thus, under a statute provid- 
ing that no by-law altering a school 
district shall take effect until the 25th 
of December 
where a by-law making an alteration 
‘of a district was passed on December 
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to be a part of the district to which it belonged prior 
to such alteration and becomes for all purposes a 
part of the district to which it is attached or within 
which it is ineluded.t* Thus where territory cutside 
the corporate limits of a city has been attached to 
one of the school districts therein for school pur- 
poses, it remains a part of the school district created 
by a statute uniting all of the districts of the city 
into one.t® So the officers or directors of a district 
to which territory is added acquire and have juris- 
diction of such added territory,'® as fully as over 
the territory -previously comprised within the dis- 
trict,1* while the officers or directors of a district 
from which territory is detached possess no further 
authority or jurisdiction with respect thereto after 
the transfer.t8 . Similarly, residents of territory 
transferred from one district to another cease to be 
electors of the former district and become electors 
of the latter, provided, of course, they possess the 
legal qualifications. A change of boundaries does 
not, however, cause a district to lose its name or 
identity? or to cease to be the same legal entity as 
before.?+ ; Ny 


[§ 81] 8. Supervision and Review of Action of 
Subordinate Agency”*—-a. In General. Except as 
statutes may provide for appeals from the action of 
an officer or board vested with power to create and 
alter school districts and other local school organiza- 
tions,?* and except as the ordinary rules relating to 
the writ of certiorari apply to acts of such officers or 
boards in excess of their jurisdiction,?* it is the gen- 
eral rule that the court has no jurisdiction to super- 
vise or review the exercise by such an officer or board 
of his or its power or discretion, so long as the same 
is not abused or exercised corruptly, arbitrarily, or 
oppressively,?> nor substitute its own discretion for 


110 Oh. St. 48, 143 NE 278. 
case infra note 17. 


Powers and functions of district of- 
ficers and boards in general see infra 
§§ 202-218. 


17. Peo. v. Paris Union School 


And see 


next following, 


Creation of district as dependent 
upon further acts or proceedings in 
general see supra § 65. 

5. See statutory provisions. 

fa] Opening of next school year.— 
Under a statute providing that no 
change of boundaries or organization 
of a new district shall take effect un- 
til the opening of the next school 
year, and a further statute providing 
that the school year shall begin on 


. the second Monday in September of 


each vear, such a change or organiza- 
tion does not become effective until 
the second Monday of September even 
though some terms or sessions of 
school are held before that day. 
Smith v. Canyon County Cons. School 
Dist. No. 34, 39 Ida. 222, 226 P 1070. 

6. Cotter v. Darlington, 11 U. C. C. 
P. (Ont.) 265. 

7. See cases infra notes 8-10. 

8. Demossville Graded Common 
School Dist. Bd. of Education v. Ken- 
ton County Bd. of Education, 193 Ky. 
502, 236 SW i088. 

9. Snow Shoe Borough School Dist. 
v. Neff, 17 Pa. Dist. 667, 34 Pa. Co. 
268. 


10. Hunlock v. Jones, 9 Kulp (Pa.) 
278. 

11. Free v. McHugh, 24 U. C. C. P. 
(Ont.) 18. 

12. In re Patterson, 31 U. C. Q. B. 


‘Ont.) 360. 


20, 1870, and on February 4, 1871, a 
by-law repealing the earlier by-law 
was passed, such repeal was in effect 
an alteration of the district, since the 
earlier by-law took effect December 
25, 1870, and by it the district was 
changed, and therefore such repeal 
could not become effective until De- 
cember 25, 1871. In re Patterson, 31 
U-C.-@. B. (Ont.). 360. 


13. Cross references: 

Alteration of district as: 

Dissolving or abolishing district see 
infra § 101. 
Effect on right and duty to levy and 
collect school taxes see infra §§ 
851-863. 
Effect upon district of creation of: 
Consolidated or union district see 
infra § 96. 

High school or graded school dis- 
trict see infra § 95. 

Independent or special district see 
infra §§ 93, 94. 

Readjustment of rights and liabili- 
ties after alteration see infra §§ 
113-128. 

When alteration takes effect see su- 
pra § 79 


14. State v. Appleton City Bd. of 
Education, 53 Mo. 127. And see cases 
infra notes 15-19. 


15. Pickering v. Coleman, 53 N. H. 
424. 
16. Butler Tp. Centralized School 


Dist. Bd. of Education v. Campbell, 


Dist. Bd. of Education, 255 Ill. 568, 
99 NE 659. 


18. Pass School Dist. v. Hollywood 
City School Dist., 156 Cal. 416, 105 P 
122, 26 LRANS 485, 20 AnnCas 87; 
Farley v. Lawton School Dist. No. 41, 
23 N. D. 565, 137 NW 821; Washing- 
ton Heights Independent School Dist. 
Tie aa Worth, (Tex. Civ. A.) 251 SW 


19. Butler Tp. Centralized Schoot 
Dist. Bd. of Education v. Campbell, 
110, Oh. St. 48, 143 NE 273. 


20. Hughes v. Ewing, 93 Cal. 414, 
28 P 1067. 

Alteration as abolishing or dissolv- 
ing district see infra § 101. 


21. Hughes v. Ewing, supra. 


22. Cross references: 

Attacking legality of creation or al- 
teration of school district see infra 
§§ 84-86. f 

Mandamus to compel performance of 
duties relating to creation and al- 
teration of school districts see Man- 
damus § 332. 

Restraining exercise of power see su- 
pra § 49 text and notes 74-81. 


23. See infra § 82. 
24. See infra § 83. 
25. Ark.—School Dist. No. 14 v. 


Henderson, 146 Ark. 338, 226 SW 517. 

Ga.—Burke County Bd. of Educa- 
tion v. Hudson, 164 Ga. 401, 188 SE 
792; Beckham v. Gallemore, 147 Ga. 
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that of such officer or board,?® unless expressly giv- 
en such jurisdiction by statute,?7 and even then, it 
has been held, only where the diseretion of such 
Where, however, 
such officer or board acted without legal authority 
the court has jurisdiction to review tne action.?® 

In a number of jurisdic- 
tions, in connection with the delegation to a subordi- 


officer or board has been abused.?§ 


[§ 82] b. Appeal.?° 


323, 938 SE 884. 

Ill.— Peo. v. Graham, 301 Ill, 446, 
134 NE 57; Peo. v. Darrough, 266 Ill. 
506, 107 NE 844; School Directors v. 
Schools Trustees, 66 Ill. 247; Thomp- 
son v. Beaver, 63 Ill. 353; Metz v. An- 
derson, 23 Ill. 463, 76 AmD 704; Grove 
v. Peoria School Bd., 20 Ill. 532. 


Ind.—Kegerreis v. State, 195 Ind. 
589, 146 NE 390; State v. Black, 166 
ind. 138, 76 NE 882. 


Iowa.—State v. Spellman, 191 Iowa 
1181, 188 NW 577; State v. Thompson, 
190 Iowa 1160, 181 NW 434; Union Tp. 
School Dist. v. Stockport Independent 
School Dist., 149 Iowa 480, 128 NW 
848; Newton School Tp. v. Newton 
Independent School Dist., 110 lowa 30, 
81 NW 184. 

Kan.—Field v. Butler County School 
Dist. No. 110, 83 Kan. 186, 109 P 775. 

La.—Drouin v. Avoyelles Parish 
Public Schools Bd., 136 La. 393, 67 
Srl Gal 


Mo.—State v. Thompson, 323 Mo. 
248, 30 SW (2d) 603; State v. Scott, 
304 Mo. 664, 264 SW 369; State v. 


Linn County Consolidated School Dist. 
No. 2, 290 Mo. 134, 234 SW 54; State 
ne Schuster, 285 Mo. 399, 227 SW 
60. 

N. Y.—Bullock v. Cooley, 225 N. Y. 
566, 122 NE 6380; Peo. v. Graves, 219 
App. Div. 563, 220 NYS 414; Lair v. 
Grant, 137 Misc. 470, 244 NYS 427. 


N. Ci.—Davenport vi McDowell 
County Bd. of Education, 183 N. C. 
570, 112 SE 246; Howell v. Howell, 
f5IN. Co 575,166 SE 571. See Howard 
v. Lenoir County Bd. of Education, 
196 N. C. 229, 145 SE 1 (applying the 
rule). 

Oh=—Wogoman vy. Perry Tp. Bd. of 
Education, 5 Oh. A. 380 [aff 95 Oh. 
St. 409, 116 NE 1087]; Cline v. Mar- 
nine 5 OhwAL.90;-24 Oh. Cir. Ct. INS: 
81. 


Okl.—Darnell v. Higgins, 140 Okl. 
31, 282 P 132; Davis v. Whitehead, 
86 Okl. 278, 208 P 216 [cit Cyc]; Gar- 
field County School Dist. No. 17 v. 
Zediker, 4 Okl. 599, 47 P 482. 


Tex.—Baker v. Davis, (Civ. A.) 227 
SW 534; Chastain v. Hoskins, (Civ. 
A.) 168 SW 421; Wier v. Hill, 58 Tex. 
Civ. A. 370, 125 S 366; Stephens v. 
Buie, 23 Tex. Civ. A. 491, 57 SW 312. 


Wash.—Tufts v. Riffe, 97 Wash. 
500, 166 P 788. 

Wyo.—Chicago, etc., R. Co. v. Byron 

_Sehool Dist. No. 1, 37 Wyo. 259, 260 P 
537. 

See Cherokee County Bd. of Educa- 
tion v. Chandler, (Ala.) 129 S 473 (ap- 
parently applying the rule); Mooney 
Vie Tiare County, 2’ Cal. A. 65, 88 oP 
165 (holding that a board’s finding as 
to the necessity and propriety of cre- 
ating or altering a district is conclu- 
sive); Gauchat v. Nemaha County 
School Dist. No. 5, 101 Nebr. 377, 163 
NW 334 (applying the rule). 

Judicial review of decision of ap- 
pellate tribunal see infra § 82. 


26. State v. Urton, 76 Mont. 458, 
248 P 369; Wogoman v. Perry Tp. Bd. 
of Education, 5 Oh: A. 380; 27 O. C. A. 
267 [aff 95 Oh. St. 409, 116 NE 1087]. 


27. Hill County School Bd. v. Bru- 
ton, (Tex. Civ. A.) 217 SW 709; Wil- 
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‘kinson v. Lyon, (Tex. Civ. A.) 207 SW 


638; Hooker v. State, (Tex. Civ. A.) 
197 SW 481; Price v. Navarro Coun- 
ty School, (Tex. Civ. A.) 192 SW 1140; 
Collin County School v. Stiff, (Tex. 
Civ. A.) 190 SW 216; Clark v. Hallam, 
(Tex. Civ. A.) 187 SW 964. 

[a] Strict construction of power.— 
A grant of supervisory power must 
be strictly construed. Jennings v. 
Carson, (Tex. Civ. A.) 184 SW 562 
[rev on other grounds (Commn. A.) 
220 SW 1090]. 

[b] Appeal as condition precedent to 
resort to courts.— Under a statute pro- 
viding for appeals from the action of 
county school trustees in creating or 
altering school districts, and provid- 
ing further that the district court 
shall have general supervisory con- 
trol of the actions of such trustees 
in ereating or altering districts, an 
appeal must be taken before resort 
can be had to a court to control 
or review action taken with respect 
to such matters. Jennings v. Car- 
son, (Tex. Commn. A.) 220 SW 1090 
[rev (Civ. A.) 184 SW 562]; Coun- 
ty School v. Common School Dist. 
No. 6, (Tex. Civ. A.) 284 SW 306; Na- 
varro County v. Bell Point Common 
School Dist., (Tex. Civ. A.) 229, SW 
697. 

28. Schulz v. Davis, (Tex. Civ. A.) 
207 SW 634. 

29. Hale v. McMurrey, 
A.) 22 SW (2d) 499. 

30. Appeal from orders and deci- 
sions of school boards and officers of: 
ee aes in general see infra §§ 217, 

1 


(Tex! Civi 


State see infra § 139 

Arbitration of result of elections on 
proposal affecting two or more dis- 
tricts or parts of districts where all 
do not agree see supra § 70 text and 
note 68 [a]. 


31. Delegation of power see supra 
§ 49. 

382. See statutory provisions. 

[a] Power of legislature to au- 


thorize appeal.—(i) In view of the 
power of the legislature to repeal 
or take away a grant of power to 
create and alter districts, it may, 
as a condition of granting such pow- 
er, provide for the review of its ex- 
ercise by the proper authorities. Peo. 
Vi Cooley, Vo MUISCEH Lose Lae. INDIS 
625. (2) Such provision is not un- 
constitutional as a delegation of leg- 
islative power. State v. Brechler, 
185 Wis. 599, 202 NW 144. 


[b] Constitutionality of statute 
providing for appeal to court.—While 
the formation and alteration of 
school districts is a legislative func- 
tion, delegated by the legislature, 
there is no objection to a statute 
authorizing an appeal to the courts 
by persons aggrieved by the action 
taken with respect to such matters, 
the question whether there has been 
a proper compliance with the require- 
ments of the statute as to the man- 
ner in which such function and pow- 
ers shall be exercised being one of 
law. Schweigert v. Abbott, 122 Minn. 
383, 142 NW 723. 


33. Kan.—State v. Wabaunsee, 
ete., Counties Rural High School 
Joint Dist. No. 8, 115 Kam. 626, 229 
P 1106; Jeffreys v. Bourbon Coun- 


nate agency of power to create or alter school dis- 
tricts and other local school organizations,*? provi- 
sion is made by statute for appeals to a designated 
officer, board, or court from the action taken by such 
agency with respect to such matters.*? 
to appeal depends upon, and must be found in, the 
statute,?* having no existence in the absence of pro- 
visions therein conferring it,?* and is subject to any 


ty School Dist. No, 54, 3 Kanv As 
154, 42 P 830. 
Mich.—Chester Tp. School Dist. 


No. 3 v. Green, 
NW 266. 
Minn.—Flennepin County School 
Dist. No. 138 v. McConnell, 150 Minn. 
57, 184 NW 369; In re Crow Wing 
County Cons. School Dist. No. 41, 
149-Minn. 418, 183 NW 979. 
Okl.—King v. State, 126 Ok1. 
258 P 755; Cleal_v. Higginbotham, 
49 Okl. 362, 153 P 64. See Smith 
v. State, 84 Okl. 283, 203 P 1046; 
Kine” vw... State; 83 (Oki! 2970) 20ns we 
641; Nowata Bd. of Education v. 
McCracken, 62 Okl. 173, 162 PB? 782 
(all three cases recognizing the rule). 


Ont.—In re Hamilton Tp. School 
Sect. No. 16, 29 Ont. 390. 


See Woodward v. State, 187 Ind. 
367, 119 NE 482; State v. Peterson, 
55 Mont. 
ognizing the rule). 

And see cases infra note 34. 


{a] Provision for appeal from de- 
cision relative to school matters.— 
Under a statute authorizing appeals 
from decisions of the township trus- 
tees relative to school matters, a 
decision with reference to the con- 


190 Mich. 371, 157 


130, 


-SoOlidation of two districts is appeal- 


able. Woodward v. State, 
367, 119 NE 482. 


[b] Rule applied.—Under a stat- 
ute empowering the township coun- 
cil to alter the boundaries of a school 
section, to divide an existing sec- 
tion, and to unite portions of an ex- 
isting section with another section, 
and giving an appeal to the coun- 
ty council for a neglect or refusal 
to alter the boundaries of a_ sec- 
tion, no appeal lies from a refusal 
of the township council to divide an 
existing section, especially in view 
of the fact that a former statute, 
under 
in case of the formation, 


187 Ind. 


division, 


union, or alteration, or the refusal 
to form, divide, unite, or alter a sec- 
tion, is superseded by the present 


statute which omits that part of its 
provisions relating to appeals from 
refusals to divide. In re Hamilton 
Tp. School Sect. No. 16, 29 Ont. 390. 


34. Ida.—Sizemore Vv. Jerome 
County, 36 Ida. 184, 210 P 137. 


Minn.—-Hennepin County School 
Dist. No. 135 v. McConnell, 150 Minn. 
57, 184 NW 369; In re Crow Wing 


County Cons. School Dist. No. 41, 149 ~ 


Minn. 418, 183 NW 979. 
Miss.—Marshall County vy. Ste- 
phenson, 130 S 684. 
2 Sey 


258 P 755; Lowe v. Blaine Coun- 
ty Cons. School Dist. No. 97, 79 Okl. 
115, 191 P 737; State v. Ross, 76 Okl. 
11, 183 P 918. [overr Woodard v. 
Strosnider, 33 Okl. 277, 124 P 967; 
Felkner v. Winningham, 33 Okl. 204, 
122 P 534]; Cleal v. Higginbotham, 
49 Okl. 362, 153 P 64. 

S. D.—Redfield School Dist. No. 12 
v. Redfield Indeperfdent School Dist. 
No. 20, 14 S. D. 229, 85 NW 180. 

Wash.—State v. Columbia County, 
72 Wash. 454, 130 P 749. 

[a] Constitutionality of statute 
not providing for appeal.—A statute 
authorizing the creation or alteration 


For later cases, developments and changes in the law see Annotations, same title and section number. 


[§§ 81-82 


The right 


355, 177 RP 245 (both ree==@ 


which an appeal was. given © 


§ 82] 


conditions. thereby prescribed.?® Where the subordi- 
nate agency is a trial court, however, it has been 
said that its determination or order is a judgment 
within the meaning of general statutes relating to 
appeals to the supreme court.*° A statute providing 
for the creation and alteration of school districts 
and permitting an appeal by persons affected by a 
ehange has been held to authorize appeals from a 
refusal to create or alter a district; as well as from 
a creation or alteration ;** and aright expressly given 
to. appeal from a refusal to form or alter a district, 
as well as from the formation or alteration of a 
district, is not taken away by provisions prescribing 
the pr ocedure for appealing in the latter case only.*® 
A statute authorizing appeals relates only to action 
taken after it becomes effective,?® unless a contrary 
intention appears.*® It has been held that, even in 
the absence of express provision of the statute, the 
taking of an appeal suspends further proceedings 
pending its determination.*? 


Who may appeal. The right to appeal belongs only 
to such persons as have been given it by the statute 
providing therefor,*? or, in the absence of express 
provision as to who may appeal, may be exercised 
by any interested person.** A resident taxpayer of 
a district has such interest in action affecting it as 
to entitle him to appeal therefrom; so in the case 
of proposal to detach territory from one district and 
attach it to another, a taxpayer of the latter district 
has such interest as to entitle him to appeal from 
is not unconsti- 


does not provide 
the action of the 


of school districts 
tutional because it 
for an appeal from 
subordinate agency upon whom such 
power is conferred. Wallace v. Mil- 
ford Independent School Dist., 150 
Iowa 711, 1380 NW 804. 


ing the rule). 


[a] 
ute.—A liberal 
stricted or 


ring a 
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Liberal construction of stat- 

rather 
limited 
should be given to a statute confer- 
right of appeal; 
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the action taken thereon;*° and in the ease of pro- 
ceedings for the consolidation of two districts, of 
which one acts favorably upon the question and the 
other unfavorably, any resident of either district 
may appeal from the decision by which he is ag- 
grieved, whether given in the district of which he 
is a resident or in the other district.4° The fact 
that one has participated in an election called to 
submit a proposal to create or alter a district to 
popular vote does not estop him to appeal from the 
action taken in pursuance of such election.47 A 


school district affected by a change or alteration- 


made by another board or officer has such interest 
as to entitle it to appeal from the action,** and the 
fact that it was not formally a party to the proceed- 
ing is immaterial, since it 1s necessarily involved 
therein and is a party by virtue of the statute pro- 
viding for the change or alteration of its bounda- 
ries.*? One not aggrieved by the action taken has 
no right to appeal therefrom ;°° and it has been held 
that one who is not a resident or elector of a district 
affected by the action in question has no such inter- 
est therein as to entitle him to appeal, even though 
he owns taxable property within such district.°? 


Time of appeal.°2? Where no time within which 
appeals may or must be instituted is fixed by statute, 
an appeal should be perfected within a reasonable 
time after the action in question has been taken;°* 
and unreasonable delay in taking an appeal may 
alone be sufficient to-defeat it,°* particularly where 


vote see supra § 70. 


48. Consolidated School Dist. No. 
2 v. Special School Dist. No. 19, 
(Ark.) 18 SW (2d) 349; School Dist. 
7. Rural Special School Dist. 
and under] No. 10, 128 Ark. 883, 194 SW 241; 


than. a ure- 
construction 


35. Hus v. St; Victoire 
school, 19 Cam. S.. C..477. 


[a] Thus, under a statute provid- 
ing for appeal where approved of 
by three school visitors, no juris- 
diction exists on appeal where one 
of the persons approving it is not 
a qualified visitor. HIUS se Vets 
Victoire Parish School, 19 Can. S. 
Oia Se tte 


36. Johnson v. 
448, 210 NW 662. 


37. McClain County School Dist. 
No. 6 v. McClain County, 108 Okl. 
254, 236 P 21; Nowata Bd. of Edu- 
eation v. McCracken, 62 Oki. 173, 162 
P 782. 

38. Jeffreys v. 
School Dist. No. 
42 -P 830. 

39. Hennepin County School Dist. 
No. 135 v. McConnell, 150 Minn. 57, 
184 NW 369; In re Greenwood Tp. 
Independent School Dist., 19 Pa. Co. 
Ase ine re Proper, 64. UU, iC. 'Q. 6B. 
(Ont.) 266. 


40. Oppegard v. 
110 Minn. 300, 125 NW 
Harrisville Independent 
6° Pa. Co. 469. 


41. State v. Linby Cons. Independ- 
ent School Dist., 190 Iowa 1154, 181 
NW 495; Consolidation of School 
Dist. No. 30 v. Consolidated School 
Dist. No. 30, 151 Minn. 52, 185 NW. 
961. 

42. Ebeling v. Jasper County Tp. 
No. 7 Schools, 285 Ill. 641, 121 NE 
249; Bethany, ete, Tps. Fractional 
School Dist. No. 1 v. Bethany, etc., 
Tps.,.230 Mich, 327, 207 NW 5." See 
St. Anthony Cons. Independent 
School Corp. v. Shutt, 199 Iowa 111, 
201 NW 335; Graves v. Bowles, 135 
Okl. 109, 274 P 467 (both recogniz- 


Parish 


Swanson, 50 S. D. 


Bourbon County 
54, 138 Kan. JA. 1154; 


Renville County, 
504; In re 
School Dist., 


a provision of ‘the statute that if 
any party or parties object to ac- 
tion taken they shall have the right 
of appeal, and a further provision 
that one fourth of the qualified elec- 
tors of a district may join in an ap- 
peal, any one or more of such persons 
has a right to appeal. Graves v. 
Bowles, 135 Okl. 109, 274 P 467. 


43. State v. Trumper, 69 Mont. 
468, 222 P 1064. See Brannan v. 
De Soto County, 141 Miss. 444, 106 


S 768 (apparently recognizing the 
rule). 
[a] Sufficiency of showing of in- 


terest.—In the absence of any denial 
that appellant is so interested as to 
entitle him to maintain the appeal, 
he need not prove such fact, and a 
statement in the petition for appeal 
that he is interested is a sufficient 
showing of the fact. Brannan v. De 
Soto County, 141 ‘Miss. 444, 106 S 
768. . 

44. State v. 
468, 222 P 1064. 
Soto County, 141 Miss. 
768 (recognizing the rule). 
eases infra notes 45, 46. 


45. Chester Tp. 
3 v. ‘Green, 190 Mich. 371, 157 NW 
266. 


[a]* Even though proposal is not 
approved, or the change directed to 
be made, by the subordinate agency, 
a taxpayer of the district to which 
it was proposed to attach territory 
proposed to be attached to another 
district has a right to appeal. Ches- 
ter Tp. School Dist. No. 3 v. Green, 
190 Mich. 371, 157 NW 266. 


46. Peow vy. Dick, 263 Til, 
NE 1050. 


47. Schweigert  v. 
Minn. 383, 142 NW 723. 


Submission of proposal to popular 


Trumper, 69 Mont. 
See Brannan v. De 
444, 106 S 

And see 


66, 104 


Abbott, 122 


School Dist. No. 


Richland Tp. School ‘Corp. v. Hart- 
ford Independent School Dist., 162 
Iowa 257, 144 NW 20. See Granville 
Independent School Dist. v. Board of 
Supervisors, 25 Iowa 305 (recogniz- 
ing the rule). 

49. School’ Dist. 
Special School Dist. 
383, 194 SW 241. 


50. Mason v. Peo., 185 Ill. 302, 56 
NE 1069; Brannan v. De Soto Coun- 
ty, 141 Miss. 444,106 S 768. And see 
cases infra note 51. 


_ [a] Thus, under a statute author- 
izing the formation of a new school 
district out of parts of others and 
requiring the favorable decision of 
the board of trustees of each district 
affected, where a@ proposal to create 
a new district out of territory in- 
cluded in four existing districts was 
defeated in three of such districts, 
an opponent of the formation of the 
new district had no standing to ap- 
peal from a favorable decision ren- 
dered in the fourth district, since 
the proposal failed of adoption by 
all four and such opponent was 
therefore not aggrieved. Mason v. 
Peo., 185 Ill. 302, 56 NE 1069. 


51. In re Rose, 88 Nebr. 92, 128 
NW 1133. But see State v. Trumper, 
69 Mont. 468, 222 P 1064 (dictum, 
tHe, it would be necessary to show 
no more than that one is a taxpayer 
of the district, to entitle him to ap- 
peal from action affecting it). 


52. Time of hearing and determi- 
nation of appeal see infra text and 
note 83. 

53. State v. Trumper, 
468, 222 P 1064. 

[a] What time is reasonable de- 
pends upon the facts of each case. 
State v. Trumper, 69 Mont. 468, 222 
P i064. 

54. State v. Trumper, 


No. 44 v. Rural 
No. 10, 128 Ark, 


69 Mont. 


supra. 
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the rights of third persons will or may be affected 
by disturbing the action appealed from.°® Where 
the adverse parties have appeared and participated 
in the hearing on appeal, however, objection that it 
was not taken in time comes too late.°® Under a 
statute authorizing an appeal to be taken within a 
prescribed time after the giving of notice, required 
by statute to be given, of the action appealed from, 
it is not necessary to wait until such notice has been 
given before taking an appeal,®* and the fact that 
no such notice is given cannot defeat the appeal.®* 
An order or action becomes final and not subject to 
appeal or review upon the expiration of the period 
preseribed by statute within which appeals may be 
taken.°° ° 


To what officer or tribunal. An appeal may be 
taken only to such officer, board, or other tribunal as 
may be designated by the statute to hear and deter- 
mine such appeals.°® Under a statute providing 
for an appeal to the district court of the county in 
which the district is located; an appeal from action 
involving a district situate partly in each of two or 
more counties should be taken to the district court 
of the county in which the business of such district 
is transacted.* Under a statute authorizing any 
agerieved person to appeal to the district court of 
any county in which is situate any part of the terri- 
tory of a proposed new district, it has been held that 
the court to which an appeal is first taken has ex- 
elusive jurisdiction thereof, and that, in the case of 
a proposed district lying partly within two or more 
counties, more than one appeal, or appeals to more 
than one court, cannot be maintained;°° but a per- 
son aggrieved with respect to a proposed district 
situate in more than one county may appeal to the 
distriet court of any county in which a part ‘of such 
district lies, without regard to the county of his 
residence.° 


Notice of appeal.®+ Where a notice of appeal is 
required by statute to be given, the appellate tribu- 
nal acquires no jurisdiction and is without authority 
to proceed unless such notice is duly given®® within 
the time prescribed therefor.°® Under a statute re- 
quiring notice of appeal to be given within a speci- 
fied time after “final action” by the trustees of the 
district affected, a notice is in time, in the ease of 
an appeal from action with reference to the consoli- 
dation of districts, where it is ‘given within the stat- 
utory time after action by the trustees last to act, 
although not within such time after action by the 


55. State v. Trumper, supra. 
56. State v. Trumper, supra. 


Fy Abs 3 ters, 1 Kan. 64, 
ees ee v. Waters, 112 Kan. 60, ana wanese Tse 


58. State v. Waters, supra. 65. 


County, supra. 
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63. Bloomquist 


Notice of hearing see infra text 


¥Winney County School Dist. No. 
29 v. Wilson, 104 Kan, 158, 177 P 5238. 75. 
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trustees of another of the districts.°7 The notice 
need not show that the appellant is one of the class 
of persons to whom a right of appeal is given by stat- 
ute.°8 A statutory provision merely requiring no- 
tice to be served within a specified time does not 
make it necessary to file the notice, either within 
such time, or at all;°® and even where, by statute, 
the notice is required to be filed within a prescribed 
time the failure of the clerk to put a file mark upon 
a notice actually filed at a proper time cannot defeat 
the appeal.*° A statute requiring a copy of the no- 
tice of appeal to be filed with the secretary of the 
district board has been held to be sufficiently com- 
plied with by leaving such copy at his office in his 
absence.*4 Defects in the notice or in the manner 
of giving it are cured by the appearance of the re- 
spondents and their participation in the hearing on 
the appeal.*? 


Procedure. The procedure on appeal is infor- 
mal,’* and, except as other provision may be made 
by statute, any procedure which affords both par- 
ties a fair and reasonable opportunity to present 
their views is proper.’* Even though the appeal is 
to a court, it is not necessary, in the absence of 
statute otherwise providing, that pleadings be filed 
or issues made up therein.?® Where it is by statute 
made the duty of the officer or board from whose 
action the appeal is taken to make return of his or 
its proceedings in the matter, there is no discretion 
in such board or officer, but compliance with such 
requirement is a positive duty.7® Failure of the 
subordinate agency, in filing the record of its pro- 
ceedings, to certify such record, as required by stat- 
ute, is not ground for vacating the action taken, at 
least where no motion for certification has been 
timely made.*7 


Notice of hearing.’?* Where jurisdiction of an 
appeal has been duly acquired by the appellate tribu- 
nal, it is not lost by the omission on the part of such 
tribunal to comply with a statute requiring notice 
of the time of the hearing on the appeal fo be given 
within a prescribed time, and such notice may be 
given after the expiration of the time fixed by stat- 
ute.7® 


Disqualification of member of board. A member 
of a board authorized by statute to hear and deter- 
mine appeals is not disqualified to participate in 
such ‘hearing and determination by the fact that he 
owns land situate within a district affected by the 
action appealed from.s° : 


v. Washington 73. State v. Clark County Rural 

High School Dist. No. 2, 128 Ke i 

280 P 892. : SR Oats 

Th State v. Clark County Rural 
High School Dist. No. 2, supra. 


In re Froehling, 140 Minn. 71, 


59. Common School Dist. No. 49 
VeNVOlLe. 4 OKI” (8%, 9224 Py 42: 
Fowler v. Green, 73 Okl. 319, 176 P 
222. 4 


60. Field v. Butler County School 
Dist. No. 110, 83 Kan. 186, 109 P 
775; Marshall County v. Stephenson, 
(Miss.) 130 S 684; Felkner v. Win- 
ningham, 33 Okl. 204, 122 P 534; Re 
Almonte Bd. of Education, 12 Ont. 
L. 486. ; 

61. Dallas County School Bd. v. 
Collin County Line School Dist. No. 
22, (Tex. Civ. A.) 13°SW (2d) 732. 

62. Bloomquist Vv. Washington 
County, 101 Minn. 163, 112 NW 253, 


And see case infra note 66. 

66. Re Martin, 25 Ont. 411. 

67. Peo. v. Dick, 263 Ill. 66, 104 
NE 1050. 

68. State v. Peterson, 55 Mont. 355, 
177 P 245. 

69. State v. Peterson, supra. 

70. Logue v. Batterton, 247 Ill. 605, 
93 NE 354. 


71. Nowata Bd. of Education v. 
McCracken, 62 Okl. 178, 162 P 782. 


72. Lincoln County School Dist. 
Sa v. Morgan, 147 Wash. 321, 266 
P ' ; 


167 NW 108; Farrell v. Sibley County, 
135 Minn. 439, 161 NW 152. 


76. State v. Deneen, 201 Wis. 646, 
231 NW 174. > 


77. Lincoln County School Dist. 
Oe v. Morgan, 147 Wash. 321, 266 


78. Notice of appeal see supra text 
and notes 64-72. 


79. State v. Buck Creek Cons. Inde- 
pendent School Dist., 195 Iowa 637, 
192 NW: 5. 


80. State v. Edwards County, 106 
Kan: 614,188 Pr 221; 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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Hearing and determination. The power of an of- 
ficer, board or other tribunal to hear and determine 
appeals from action taken with respect to the crea- 
tion or alteration of school districts must be exer- 
cised strictly in accordance with the statute by which 
it is conferred,*t and may be exercised only upon 
the conditions’? and at the time’* thereby pre- 
seribed. It is the duty of such appellate tribunal to 
investigate and determine whether the action ap- 

_ pealed from is for the best interests of the district 
or districts affected;** but as to the extent of its 
authority to act upon its determination the decisions 
are not in entire accord.’® On the one hand, it has 
been held that the appellate tribunal has no original 
jurisdiction to ereate or alter a district, or enter- 
tain an original application therefor,*® but that only 
such matters are before it for decision as are em- 
braced in the action of the subordinate agency from 
which the appeal is taken,** and that its function 
and authority is limited to determining whether or 
not the latter has proceeded arbitrarily, fraudulent- 
ly, oppressively, or so as to work manifest injus- 
tice,** and, accordingly, whether or not the action 


SCHOOLS AND SCHOOL DISTRICTS 


148; In re Enlargement Yellow Medi- 
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taken shall be sustained.8® Under this view, the 
decision of the subordinate ageney should not be 
disturbed when the evidence leaves in doubt whether 
the action taken was for the best interests of the 
territory affected,®° and in order to justify overturn- 


_ing it the evidence must clearly preponderate against 


the decision;®! but where the action taken was 
clearly unreasonable it should not be sustained.®? 
In other decisions, however, the view has been taken 
that the hearing before the appellate tribunal is de 
novo,?® and that it has the same discretion as the 
subordinate ageney from whose action the appeal 
was taken,®* and jurisdiction to enter such order as 
should have been made by it,®® the appellant not be- 
ing under any necessity of showing that error, either 


in matter of law or of fact, was committed in the 


action appealed from.°® The reasonableness and 
propriety of the action appealed from is to be deter- 
mined in the light of the circumstances existing at 
the time it was taken.°* The appellate tribunal can- 
not inquire into or determine the jurisdiction of the 
subordinate agency to make the order or take the 
action appealed from,°* or pass upon the legal exist- 


92. In re Lincoln County School 


81. State v. Secrest, 60 Kan. 641, 
BT P 500. 

82. State v. Secrest, supra. 

83. Finney County School Dist. No. 


29 v. Wilson, 104 Kan. 153, 177 P 523. 


[a] Next regular meeting of board. 
—(1) Under a statute providing that 
appeals shall be heard by the board 
of county commissioners at their next 
regular meeting, the board has no'ju- 
risdiction to hear an appeal before the 
next regular meeting after the appeal 
is taken, and an order or decision ren- 
dered on an appeal at a special meet- 
ing called for the purpose of hearing 
it is without effect. Finney County 
School Dist. No. 29 v. Wilson, 104 Kan. 
153,177 P 523. (2) Failure to hear or 
determine an appeal at the next regu- 
lar meeting does not, however, pre- 
clude the board from hearing and de- 
termining it at a subsequent meeting, 
on proper notice given. State v. Ed- 
wards County, 106 Kan. 514, 188 P 
221. 


Time of taking appeal see supra 
text and notes 52-59. 


84. Schools Trustees v. School 
Dist. No. 2, 190 Ill. 390, 60 NE 531. 


85. See cases infra notes 86-96. 
86. Peo. v. Oakwood, 290 Ill. 45, 
124 NE 829; State v. Secrest, 60 Kan. 


641, 57 P 500; Re Southwold School 
Sections, 3 Ont. L. 81. 


87. Henricks v. State, 151 Ind. 454, 
50 NE 559, 51 NE 933; State v. Se- 
erest, 60 Kan. 641, 57 P 500; State v. 
Riley, 85 Mo. 156; State v. Patton, 108 
Mo. A.. 26, .82 SW 537; In re Syden- 
ham School Sections, 6 Ont. L. 417 
[aff 7 Ont. L. 49]. 


{a] Thus a county school commis- 
sioner to whom under the statute a 
disagreement between districts as. to 
a proposed change of their boundaries 
has been referred, has no power to 
make any change. otherwise than as 
proposed in the election held to sub- 
mit the question of such change. 
State v. Riley, 85 Mo. 156. To same 
effect In re Sydenham School Sec- 
tions, 6 Ont. L. 417 [aff 7 Ont. L. 49]. 


88. Bledsoe v. McKeowen, 181 Ark. 
584, 26 SW (2d) 900; In re Blue Marth 
‘County Cons. School Dist. No. 16, 179 
Minn. 445, 229 NW 585; School Dist. 
No. 37 v. Yellow Medicine County, 174 
Minn. 380, 219 NW 456; Packard v. 
Otter Tail County, 174 Minn. 347, 219 
NW 289; Lincoln County Independ- 
ent School Dist. No. 65 v. Lincoln 
County, 155 Minn. 453, 194 NW 8; 
In re Sartell, 149 Minn. 233, 183 NW 


cine County Independent School Dist. 
No. .438, 148 Minn. 321, 181 NW 919; 
Paulson y. Yellow Medicine County, 
147 Minn. 7,179 NW 217; Cottonwood 
County Cons. School Dist. No. 24 v. 
Stark, 144 Minn. 431, 175 NW 898; In 
re Enlargement Granite Falls School 
Dist., 140 Minn. 133, 167 NW 358; In 
re Froehling, 140 Minn. 71, 167 NW 
108; Farrell v. Sibley County, 135 
Minn. 439, 161 NW 152; Marshall 
County School Dist. No. 36 v. Mar- 
shall County School Dist. No. 31, 134 
Minn. 82, 158 NW 729; Sorknes v. Lac 
qui Parle County, 131 Minn, 79, 154 
NW 669; In re Chelan Electric Co., 
152 Wash, 412,,278 P 171, 65 ADR 
1520; Lincoln County School-Dist. No. 
88 v. Morgan, 147 Wash. 321, 266 P 
150. To same effect In re Meeker 
County School Dist. No. 58, 143 Minn. 
169, 173 NW 850; ° State v. Trumper, 
69 Mont. 468, 222 P1064. See Common 
School Dist. No. 85 v. Renville Coun- 
ty, 141 Minn. 300, 170 NW 216 (ap- 
plying the rule); Peo. v. Graves, 225 
App. Div. 176, 232 NYS 465 (apparent- 
ly recognizing the rule). 


fa]. In determining whether sub- 
ordinate agency acted unreasonably 
with reference to the transfer of land 
from one school district to another, 
the territory affected is the territory 
of both such districts, and the effect 
on both is to be considered. In re 
Blue Barth County Cons. School Dist. 
No. 16, 179 Minn. 445, 229 NW 585; 
is re Dahlgren, 134 Minn. 82, 158 NW 
729. 

[b] Mere fact that alteration im- 
pairs resources of district does not re- 
quire that an order transferring ter- 
ritory from such ‘district to another 
district be set aside, where such order 
was made in accordance with the 
wishes of the residents of the terri- 
tory transferred and does not result in 
leaving the district from which it 
was detached unable to maintain a 
school at all. Lincoln County School 
Dist. No. 88 v. Morgan, 147 Wash. 321, 
266 P 150. To same effect In re Blue 
Earth County Cons. Scheol Dist. No. 
16, 179 Minn. 445, 229 NW 585. 


89. Peo. v. Oakwood, 290 Ill. 45, 124 
NE 829; State v. Secrest, 60 Kan. 641, 
Hu P 500. And see cases supra note 

90. Farrell v. Sibley County, 
Minn. 439, 161 NW 152. 


91. Lincoln County School Dist. 
eee vy. Morgan, 147 Wash. 321, ‘266 
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Dist. No. 61, 139 Wash. 11, 245 P 1118; 
In re Chicago, etc., R. Co., 134 Wash. 
182, 235 P 355. 


93. Carpenter v. Leatherman, 117 
Ark. 531, 176 SW 113; Stephens v. 
School Dist. No. 85, 104 Ark. 145, 148 
SW 504; Munn vy. Soap Creek School 
Tp., 110 Iowa 652, 82 NW 323; State 
v. Peterson, 55 Mont. 355, 177 P 245; 
Woolsey v. Nelson, 43 Okl. 97, 141 P 
436. See Gaiser v. Steele, 25 Ida. 412, 
137 P 889 (recognizing the rule, but 
holding that where the subordinate 
agency had decided that it had no ju- 
risdiction to take the action sought, 
and on appeal its determination was 
reversed, the proceeding was properly 
remanded for further action, as there 
could be no hearing de novo where 
there had been no original hearing). 


94. Carpenter v. Leatherman, 117 
Ark. 531, 176 SW 118; Stephens v. 
School Dist. No. 85, 104 Ark. 145, 148 
SW 504; Groton First School Dist. v. 
Eighth School Dist., 78 Conn. 71, 61 A 
234. To same effect In re Yankton 


‘County School Dist. No. 28, 50 S. D. 


226, 209 NW 343. See Schools Trus- 
tees v. School Dist. No. 2, 190 Ill. 390, 
60 NE 531 (where it is said that the 
appellate tribunal is vested with dis- 
eretion to decide what is best for the 
people and the cause of education). 


_[a] Thus, under a statute confer- 
ring upon towns power to unite school 
districts within their limits, and pro- 
viding for an appeal from their action, 
and that the court on appeal shall 
have the same power as the town, on 
appeal from a resolution of a town 
meeting rescinding a resolution to 
unite two districts the matter is with- 
in the discretion of the court, and 
hence a finding of fact that such union 
would benefit both districts does not, 
as a matter of law, require a judg- 
ment enforcing the consolidation. 
Groton First School Dist. v. Highth 
School Dist., 78 Conn. 71, 61 A 234. 


95. Munn v. Soap Creek School Tp., 
110 Iowa 652, 82 NW 323. To same 
effect State v. Peterson, 55 Mont. 355, 
177 P 245. 


96. Carpenter v. Leatherman, 117 
Ark. 531, 176 SW 1138; Stephens v. 
School Dist. No. 85, 104 Ark. 145, 148 
SW 504. 


97. Chicago, ete., R. Co. v. Byron 
School Dist. No. 1, 87 Wyo. 259, 260 
PAD oie 

98. State v. 
218, 1384 NW 367. 


Wuensch, 148 Wis. 
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ence of a district,®® and the appellant cannot be 
heard to assert the nonexistence of the order.’ It 
has been held that the ordinary rules of evidence do 
not necessarily control, and that any evidence hay- 
ing a reasonable tendency to show the existing situ- 
ation and circumstances should be received.” In the 
absence of any showing to the contrary, it will be 
presumed that the findings and determination of the 
subordinate agency were based upon proper grounds 
and honestly arrived at,* and that its proceedings 
were regular and the jurisdictional facts existed ;* 
and, while such presumption is rebuttable by evi- 
denee,® the burden of proving the contrary is upon 
one asserting it.° In an appeal by one district from 
action affecting two or more districts, it has been 
held not essential to consider specifically the inter- 
ests of the districts which have not appealed.’ Un- 
der a statute authorizing the appellate tribunal to 
preseribe the manner of hearing appeals, it has been 
held to have power to require evidence to be sub- 
mitted in the form of affidavits, without a personal 
hearing or oral examination of witnesses,® and to 
require arguments to be made in writing.® Under a 
statute requiring the appellate tribunal to render 
its decision within a specified time after the hearing 
closes, the hearing is to be deemed closed when the 
last step has been taken by the parties in submitting 
the appeal;?® and under a further provision that no 
decision made after such time shall be effectual, a 
decision rendered after the expiration of the pre- 
seribed period leaves in full force the order or ac- 
tion from which the appeal was taken.1? A statute 
authorizing the appellate tribunal to appoint arbitra- 
tors to hear and determine the appeal has been held 
to be permissive only, and not mandatory.1* No 
disposition or determination of an appeal results 
from the vote of one of two members of the appellate 
tribunal in favor of sustaining it and the vote of the 
other against it.t? 
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ed officer. An officer authorized by statute to hear 
and determine appeals cannot delegate such power 
to his deputy or assistant, and such deputy or as- 
sistant has no power to hear or determine any such 
appeal, the function being quasi judicial in its na- 
ture and exercisable only by the officer designated 
by statute.14 

Rehearing or reconsideration. A board to which 
an appeal has been taken and by which it has been 
decided may, at the same session or term, if no vested . 
rights have accrued under the decision, rehear the 
appeal or reconsider its action;'® but such rehearing 
or reconsideration may be had only upon proper no- 
tice to the interested parties.?® 

Order or decisicn. An error in an order or de- 
cision of the appellate tribunal wherefrom it would 
appear that it was made before the appeal had been 
submitted is immaterial, where in fact it is not made 
until after full submission.1? <A letter written by 
the appellate officer or tribunal, not in pursuance of 
any proceedings by way of appeal, approving the 
action of the subordinate agency, is not such a de- 
cision on appeal as to preclude the subsequent for- 
mal submission and determination of an appeal.'® 
An order issued by the subordinate agency at the di- 
rection and in accordance with the decision of the 
appellate tribunal is in effect the order of the latter, 
and so statutory provisions requiring notice of or- 
ders of the subordinate agency do not apply.t® 

Judicial review of decision of appellate officer or 
board. Unless otherwise provided by statute,?° the 
decision of an officer or board empowered by stat- 
ute to hear and determine appeals from action taken 
by a subordinate agency with respect to the creation 
or alteration of school districts is final,?4 and it 
cannot be reviewed by the courts,?? unless fraud, 
corruption, oppression, or gross injustice amounting 
to abuse of diseretion is clearly shown,?* or unless 
the jurisdiction of such appellate officer or board 


Determination by deputy or assistant of designat- 


99. Fanseleau v. Harker, 85 Colo. 
370, 275 P 934; Haines v. Consolidated 
Independent School Dist., 184 Iowa 
401, 164 NW 887, 167 NW 192. 


a Clay vs Madison County, 30 Ida. 
794, 168 P 667 


2. onion: School Dist. No, 85 v. 
Renville County, 141 Minn. 300, 170 
NW 216. See In: re Meeker County 
School Dist. No. 58,143 Minn. 169, 173 
NW 850 (holding that on an appeal 
by petitioners for a school district 
to be formed by detaching certain ter- 
ritory from another district with 
which it had been united, testimony 
of two members of the board of coun- 
ty commissioners, by whose affirma- 
tive vote the territory was detached, 
that they so voted because they be- 
lieved the former union was void, was 
admissible). 

3. Ward v. Nodaway County Cons. 
School Dist. No. 136, (Mo. A.) 16 SW 
(2d) 598. 

4. State v. Trumper, 69 Mont. 468, 
222 P 1064; Lincoln County School 
Dist. No. 88 v. Morgan, 147 Wash. 321, 
266 P 150; Wilsey v. Cornwall, 40 
Wash. 250, 82 P 303. 

5. Lincoln County School Dist. No. 
88 v. Morgan, 147 Wash. 321, 266 P 
150. 

6 State v. Trumper, 69 Mont. 468, 
222 P 1064. 

7. In re Dahlgren, 
158 NW 729. 


134 Minn. 82, 


8. State v. Whitford, 54 Wis. 150, 
11 NW 424. 


9. State v. Whitford, supra. 


10. State v. Cary, 143 Wis. 83, 126 
NW 562. 


ll. State v. Cary, supra. 


12. Re Wooliver, 31 Ont. 606. 
13. State v. Edwards County, 106 
Kan, 514, 188 P 221. 


14. Joint School 
Wolfe, 12 Wis. 685. 


15. Tilley v. Greer County, 15 Okl. 
ZO i1-9) iP 7/D Ocumae 

16. State v. Secrest, 60 Kan. 641, 57 
P 500. See Tilley v. Greer County, 15 
Okl. 219, 79 P 756 (recognizing the 
rule). 

17. Peo. 
116 NE 683. 


18. State v. Trumper, 69 Mont. 468, 
222 P 1064. 


19. Mason v. Cooley, 121 Mise. 390, 
201 NYS 145. 


DISt. INO; ela Ws 


Vv. Buskirk, 279 Sl; 203: 


20. See statutory provisions. 
[a] In Washington, although the 
statute authorizing appeals to the 


board of county commissioners pro- 
vides that their decision shall be final, 
nevertheless in view of a further pro- 
vision, later in time, that such deei- 
sion shall be final unless set aside by 
a court of competent jurisdiction in a 
proceeding brought therein to review 
it,,the decision of the board is re- 


has been exceeded?+ or 


was wholly lacking.?® 


viewable, and certiorari Is a proper 
remedy therefor. State v. Stratton, 
108 Wash. 485, 185 P 610. 


21. Hamilton v. Frette, 189 Tl. 190, 
59 NE 588; Munn v. Soap Creek School 
Wi ane Iowa 652, 82 NW 323: Peo. 
ie, Graves, 225 App. Div. 176, 232 NYS 
465; School Dist. No. 39 v. School 
Dist. No. 20, 119 Okl. 292, 249 P 690. 


22. Schools Trustees v. School 
Dist. No. 2, 190 Ill. 890, 60 NE 531; 
Gividen v. School Dist. No. 54, 126 
Ky. 194, 102 SW 1191, 31 KyL 683; 
Brown v. Independent School-Dist., 
(Pa.) 16 A 32;> Wilsey v. Cornwall, 
40 Wash. 250, 82 P 303. 


Judicial supervision and control of 
acts of subordinate agency in creating 
or altering school district in general 
see supra § 81. 

23. Schools Trustees v. School 
Dist. No. 2, 190 Ill. 390, 60 NE 531; 
Gividen v. School Dist. No. 54, 126 Ky. 
LG LO 2  SWaeE LO s ale Key lumGoor 

24 Wilsey v. Cornwall, 40 Wash. 
250, (82 P3038; 

Certiorari to review acts in excess 
of jurisdiction see infra § 83 

25. Gividen v. School Dist. No. 54, 
126 Ky. 194, 102 SW 1191, 31 KyL 633; 
aah v. Cornwall, 40 Wash. 250, 82 P 
303. 


Want of jurisdiction of subordinate 
agency as depriving appellate tribunal 
sie jurisdiction see infra text and note 
Sul 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Compliance with decision. After the decision of 
the appellate tribunal has been rendered or its order 
made, the duties of the subordinate agency from 
which the appeal was taken are wholly ministerial, to 
execute such decision and order.?° A decision on 
appeal approving or sustaining a refusal by a sub- 
ordinate ageney to make a particular alteration of 
a school district is not, however, final or conclusive 
in the sense that it precludes the subsequent initia- 
tion of independent proceedings to procure or effect 
the same alteration, or prevents favorable action 
thereon.** It has been held that an order reversing 
or setting aside the action appealed from does not in- 
ure to the benefit of persons having a right to appeal 
who did not exercise it.*§ 


Appeal as exclusive remedy. It has been held 
that, in the absence of statute expressly so provid- 


ing, an appeal is not the exclusive remedy of one 


aggrieved by the action of a subordinate agency with 
respect to the creation or alteration of school dis- 
tricts;?° but there is also authority to the con- 
brary.°° 

Where subordinate agency was without jurisdic- 
tion to create or alter a district, no jurisdiction can 
be acquired by or conferred upon an appellate tri- 
bunal by virtue of an appeal from the action of such 
subordinate agency attempting or refusing to make 
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such creation or alteration;?! but a finding of the 
subordinate agency that it does or does not have 
jurisdiction is not conclusive upon the officer or 
board to which appeal is taken.*? 


[§ 83] c. Certiorari.?? Subject to the usual rules 
relating to the right to and issuance of the writ of 
certiorari,** it has been held in some jurisdictions 
that the writ may issue to review the acts or pro- 
ceedings of officers, boards, or other subordinate 
agencies in creating or altering school districts or 
other local school organizations, where such officers 
or boards have acted illegally or in excess of their 
jurisdiction,*® provided, in the ease of the creation 
of a district, the district organization has not yet 
been perfected ;*® but in other jurisdictions the right 
to a review of such acts by certiorari has been de- 
nied, on the ground that they are legislative, rather 
than judicial, in character.*7 In any event, certi- 
orarl is not a proper remedy where jurisdiction to 
take the action complained of existed and was not 
exceeded,*® and irregularities in the proceedings 
which do not affect property rights or jurisdiction 
cannot be reviewed on certiorari;®® nor will the writ 
lie where another and adequate remedy is avail- 
able.*° Moreover, in view of the principle that the 
issuance of the writ is largely diseretionary,*! cer- 
tiorari will not lie to set aside an order respecting 


school pur- 


26. Tremblay v. Valentin, 12 Can.| Assessment of tax for 
ose 02.65 : poses see infra § 819. 
27. State v. Thornton, 115 Wash. 


190, 196 P 585. 


28. Bethany, etc., Tp. .Fractional 
School Dist. No. 1 v. Bethany, ete. 
Joint Tps., 233 Mich. 327, 207 NW 5. 


[a] hus, where ten persons peti- 
tioned the township board for the de- 
tachment of their lands from a dis- 
trict, and on the refusal of such board 
to consent thereto three of such peti- 
tioners appealed, and the appellate 
tribunal ~entered an. order setting 
aside such refusal, such order so made 
von appeal did not inure to the benefit 
of the seven petitioners who did not 
join in the appeal, and did not bring 
up again before the township board 
the original petition, and the refusal 
of the board to set off the lands of 
such seven petitioners was _ final. 
Bethany, etc., Tp. Fractional School 
Dist. No. 1 v. Bethany, etc., Joint Tps., 
233 Mich. 327, 207 NW 5. 


29.. State v. Alexander, 
538, 105 NW 1021. 

Certiorari see infra § 83. 

30. State v. Clary, 25 Nebr. 403, 
41 NW 256; Lair v. Grant, 137 Mise. 
470, 244 NYS 427; Davis v., White- 
head, 86 Okl. 273, 208 P 216. 

31. Logue v. Batterton,’ 247 Ill. 
605, 93: NE 354; Nolting v. Batterton, 
231 Ill. 394, 883 NE 179; Bourland v. 
Snyder, 224 Ill. 478, 79 NE 568; New- 
ton School Tp. v. Newton Independent 
School Dist., 110 Iowa 30, 81 NW 184; 
Marshall County Vv. Stephenson, 
(Miss.) 130 S 684; In re Amaranth 
School Sect. 11, 30 Ont. 43. Compare 
McCrory Special School Dist. v. Cur- 
tis, 174 Ark. 343, 295 SW 971 (holding 
that an order annéxing territory to a 
school district could be reviewed on 
eertiorari, notwithstanding a statu- 
tory provision for appeal, where the 
order was entirely void for want of 
jurisdiction, and not merely irregular 
or erroneous). 


129 Iowa 


32. Logue v. Batterton, 247 Ill. 605, 
93 NE 354. 
33. Certiorari to review: 


Adjustment of rights and liabilities 
of districts affected by alteration, 
consvlidation, ete., see infra §§ 113-— 


SA See) Centiorariet in Cade DAOCmeL 
seq. 

35. Ark.—Special School Dist. No. 
50 v. Deason, 181 Ark. 208, 25 SW (2d) 
23; McCrory Special School Dist. v. 
Curtis, svi4 Amis = 3429 Om Sie, (oes 
Mitchell v. Wright Hill Special School 
Dist., £62) Ark. (27-7, (268, S We sous weree 
v. Patterson, 153 Ark. 188, 240 SW 33; 
Mitchell v. School Dist. No. 15, 153 
Ark. 50, 239 SW 871; Cotter Special 
School Dist. No. 60 v. Baxter County, 
School Dist. No. 53, 111 Ark. 79, 162 
SW 58. 


Tll.—McKeown v. Moore, 303 Ill. 
448, 135 NE 747; Ebeling v. Jasper 
County, Tp. No. 7 Schools, 285, Ill. 
641, 121 NE 249; Miller v. Township 
15 Schools, 88 Ill. 26 [dist Trumbo v. 
Peo., 75 Ill. 561]; Potter v. School 
Trustees, 10 Ill. A. 348. 


Mo.—State v. Ross, 220 Mo. A. 388, 
286 SW 726. See Clinton County 
School Dist. No. 14 v. Sims, 193 Mo. 
A. 480, 186 SW 4 (dictum). 


Okl.—Common School Dist. No. 32 
vy. Independent School Dist. No. 56, 75 
OKI. 70, 181- P9338. 


Wis.—State v. Clifton, 113 Wis. 107, 
88 NW 1019. See State v. Carlson, 
150 Wis. 584, 187 NW 746 (recogniz- 
ing the rule). 


See Gentle v. Colfax Tp. School Ba., 
73 Mich. 40, 40 NW 928; Fractional 
School-Dist. No. 3 v. Martin School 
Inspectors, 63 Mich. 611, 30 NW 198 
(both applying the rule); Doxey v. 
Martin School Inspectors, 67 Mich. 
601, 35 NW 170 (apparently assuming 
the rule to be as stated in the text, 
but holding that no illegality or ex- 
cess of jurisdiction existed in the 
instant case). 


36. See infra text and notes 52, 538. 
37. Moede v. Stearns County, 43 
Minn. 312, 45 NW 4385; Lemont v. 


Dodge County, 39 Minn. 385, 40 NW 
359; Marshall County v. Stephenson, 
(Miss.) 130 S 684. See State v. Alex- 
ander, 129 Iowa 5388, 105 NW 1021 
(dictum). 


Certiorari as available for review 
of judicial and legislative acts see 


Certiorari §§ 67, 70, 72. 
38. Ark.—Bird vy. McCrory Special 
School Dist., 175 Ark. 724, 300 SW 370. 
Mich.—Doxey v. Martin School In- 
Spectors, 67 Mich. 601, 35 NW 170. 


Mont.—State v. Peterson, 55 Mont. 
SOO ieee eps 


N.- D.—State v. 
927, 187 NW 964, 


Ok1.—Coon y. Robinett, 135 Okl. 114, 
274 P 669. 


S. D.—Austin v. Eddy, 41 S. D. 640, 
172 NW 517. 


See Waterloo School Dist. No. 14 
v. Cross Hill School Dist. No. 6, 106 
S.C. 292, 91 SE 257 (applying the 
rule). 

39. Donough v. 
309, 46 NW 782. 


To same effect State v. Thursby- 
Butte Special School Dist. No. 37, 45 
Ni De 555,41 78 IN W788i 


40. Bird v. McCrory Special School 
Dist., 175 Ark. 724, 300 SW 370; Smith 
We: Blairsburg Independent School’ 
Dist., 179 Iowa 500, 159 NW 1027; 
Molyneaux v. Molyneaux, 130 Iowa 
100, 106 NW 3870; State v. Mower 
County, 150 Minn. 163, 184 NW 791; 
Darnell v. Higgins, 124 Okl. 201, 255 P 
678. See Ebeling v. Jasper County 
Tp. No. 7 Schools, 285 Ill. 641, 121 NE 
249 (recognizing the rule). 


{a] Appeal.—(1) Where one ag- 
grieved by a decision of a subordinate 
agency with reference to the creation 
or alteration of a school district has 
a right of appeal therefrom, such rem- 
edy is plain, adequate, and speedy, so 
that certiorari will’not lie to review 
such decision, at least until the reme- 
dies provided by appeal have been ex- 
hausted. Smith v. Blairsburg Inde- 
pendent School Dist., 179 Iowa 500, 
159 NW 1027. To same effect Bird v. 
McCrory Special School Dist., 175 
Ark. 724, 300 SW 370; State v. Mower 
County, 150 Minn. 163, 184 NW 791; 
Darnell v. Higgins, 124 Okl. 201, 255 P 
ohe8 (2) Appeal in general see supra 


Strauss, 48 N. D. 


Dewey, 82 Mich. 


Existence of other remedy as pre- 
cluding review on certiorari in gen- 
eral see Certiorari §§ 53-66. 


41. See Certiorari §§ 78-87. 
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the creation or alteration of a district, although it 
was irregularly made, where an injustice would 
thereby be accomplished or public detriment re- 
sult,*? or where the applicant has been guilty of 
laches ;** but mere lapse of time will not bar the 
remedy.4+ 


Who may institute proceedings. Resident taxpay- 
ers of a district affected by the action taken have 
such interest as to entitle them to institute and main- 
tain certiorari proceedings to obtain a review there- 
of,*° or the district itself, in its corporate capacity, 
may do so.*® It has been held that, whether or not 
the directors or trustees of a district have author- 
ity, as such, to bring the proceedings, they are neces- 
sarily electors of the district and therefore in their 
individual capacities are entitled so to do.4* 

To whom writ directed. It is sufficient to direct a 
writ of certiorari to the officer or board whose action 
is sought to be reviewed, without making the affected 
district or districts parties.*® A writ directed to the 
secretary of the board to review whose action the 
proceedings are instituted is sufficient, it being tanta- 
mount to making the board itself a party.*® 

Appeal from decision.®® It has been held that the 
board to which is intrusted power to create and 
alter school districts may, as the representative of 


SCHOOLS AND SCHOOL DISTRICTS 


[§§ 89-84 


the public, and so as an interested and aggrieved 
party, appeal from the decision of the court in a 
certiorari proceeding reversing the action of such 
board.*? 


After district organization has been perfected and 
it is exercising the powers conferred by law on school 
districts, the validity of its formation cannot be re- 
viewed on certiorari,®? the appropriate remedy be- 
ing proceedings of the nature of quo warranto to 
test the legality of its corporate existence.°* 


[§ 84] 9. Attacking Legality of Creation or Al- 
teration—a. In General. While, as has been set 
forth elsewhere in this work, the proper mode of 
attacking or testing the legal existence of a school 
district or other local school organization is ordi- 
narily by a direct proceeding of the nature of quo 
warranto,®* which has been said to be the exclusive 
remedy,®® it has been held that a court of equity 
may, in a direct proceeding brought for the purpose, 
enjoin or set aside the creation or alteration of a 
district by a subordinate agency, upon which pow- 
er to create or alter has been conferred by law, where 
its action is clearly unjust and oppressive®® or is 
without statutory authority;>? and, as pointed out 
in another section of this treatise, the unauthorized 
or improper exercise of the power by such agency 


42. Silver v. Hamilton Tp., 146 
Mich. 393, 109 NW 664. See Ogle 
County School Dist. No. 175 v. Ogle 
County School Dist. No. 173, 245 Il. 
A. 447 (recognizing the rule). 


[a] Illustration.—Certiorari will 
not issue to vacate an order of a town- 
ship board, setting aside the creation 
of a school district even though the 
proceedings in which such order was 
made involved various irregularities, 
where it appears that the district was 
formed by detaching territory from 
two other districts, anid that by rea- 
son of the resulting reduction in the 
assessed valuation of the property 
within their boundaries such other 
districts would not be able to main- 
tain their schools without imposing 
an unjust burden upon the residents 
thereof. Silver v. Hamilton Tp., 146 
Mich. 3938, 109 NW 664. 


43. Rural Special School Dist. No. 
17 v. Ola Special School Dist. No. 10, 
182 Ark. 197, 31 SW (2d) 129; Mitchell 
vy. Wright Hill Special School Dist., 
162 Ark. 277, 258 SW 331; School 
Dist. No. 12 v. School Dist. No. 46, 137 
*Ark. 457, 208 SW 788; Ferguson v. 
Schools Trustees, 168 Il]. A. 225; 
State v. Wuensch, 148 Wis. 218, 134 
NW 367. See State v. Carlson, 150 
Wis. 584, 137 NW 746 (apparently 
recognizing the rule). 


[a] Thus the lapse of two years 
after the detachment of territory 
from a school district and its attach- 
ment to another district, during which 
period school taxes have been levied 
and school debts incurred in reliance 
upon such change constitutes such 
laches as will bar objection thereto 
based upon the fact that one of the 
signers of the petition for the change 
was one of the school trustees who 
voted to effect it, and whose vote was 
necessary to the effectuation thereof. 
Ferguson v. Schools Trustees, 168 Ill. 
A. 225 


44. Ogle County School Dist. No. 
175 v. Ogle County School Dist. No. 
178, 245 Ill. A. 447. 


45. State v. Ingram, (Mo. A.) 2 SW 
(2d) 113; State v. Carlson, 150 Wis. 
584, 137 NW 746. And see case infra 
note 47. Compare Worthen v. Kings- 
bury, (N. H.) 149 A 869 (where a con- 


trary contention was considered but 
not decided). 

46. Acree v. 
188, 240 SW 33. 

Actions by school districts in gen- 
eral see infra §§ 928-979. 

Corporate nature of school districts 
see supra § 47 

47. Acree v. Patterson, 
188, 240 SW 33. 

48. Weathers v. Liebhart, 129 Okl. 
185, 263 P 1108. 

49. Acree v. Patterson, 
188, 240 SW 33. 


50. Appeal from action taken by 
subordinate agency authorized to cre- 
ate or alter school districts see su- 


Patterson, 153 Ark. 


153 Ark. 


153 Ark. 


pra § 82 

51. Moede v. Stearns County, 43 
Minn, 312, 45 NW 4835. 

52. Haines v. Consolidated Inde- 


pendent School Dist., 184 Iowa 401, 
164 NW 887, 167 NW 192; Perrizo 
v. Kessler, 
Butler County School Dist. No. 2 v. 
Pace, 113 Mo. A. 134, 87 SW 580. 
Compare State v. Alexander, 129 Iowa 
538, 105 NW 1021 (dictum, that cer- 
tiorari is at least not the exclusive 
remedy in such case). 


53. See Quo Warranto § 17. 


School district as corporation see 
supra § 47. 


54. See Quo Warranto § 17. 


55. Fla.—Gaulden v. Bellotte, 79 
Fla. 104, 83 S 866. 


Ill.—Manchester Community High 
School Dist. No. 121 v. Murrayville 
Community High School Dist. No. 
1238, 309 Ill. 403, 141 NE 129; Schrodt 
v. Holsen, 299 Ill. 247, 132 NE 424. 


Iowa.—Hufford v. MHerrold, 189 
Iowa 853, 179 NW 538; Haines v. 
Consolidated Independent School 
Dist., 184 Iowa 401, 164 NW 887, 167 
NW 192; Crawford v. Beaver School 
Tp., 182 Iowa 1324, 166 NW 702; Nel- 
son v. Troy Mills Cons. Independent 
Senor Dist., 181 Iowa 424, 164 NW 
874. 


Kan.—School Dist. No. 38 v. Rural 


High School Dist. No. 6, 116 Kan. 
40, 225 P 732; EHlting v. Clouston, 
114 Kan. 85, 217 P29 0 US Chur ay. 


93 Mich. 280, 53 NW 391; 


_trict, and 


Rural High School Dist. No. 1, 112 
Kan. 421, 210 P 1105. 
Minn.—Evens __v. Anderson, 132 


Minn. 59, 155 NW 1040. 


Mo.—Bonderer v. Hall, 205 SW 542; 
State v. Smith, 271 Mo. 168, 196 SW . 
17; School Dist. No. 35 v. School 
Dist. No. 32, (A.) 247 SW 232. 


Nebr.—Dappen v. Weber, 106 Nebr. 
812, 184 NW 952, 187 NW 230. 


Okl.—Chambers v. Walker, 85 Okl. 
289, 206 P 202. 


Tex.—Crabb v. Celeste Independent 
School Dist., (Civ. A.) 132 SW 890 .- 
{mod on other grounds 105 Tex. 194, 
146 SW 528, 39 LRANS 601, Ann 
Cas1915B 1146]; Ivey v. Keeling, 
(Civ. A.) 15 SW. (2d) 1097: Willamar 
Independent School Dist. v. Lyford 
Independent School Dist., (Civ. A.) 
8 SW (2d) 239; Terrell v. Clifton In- 
dependent School Dist., (Civ. A.) 5 
SW (2d) 808; Tilton v. Dayton In- 
dependent School Dist., (Civ. A.) 2 
SW (2d) 889; Hoya v. Woden In- 
dependent School Dist., (Civ. A.) 292 
SW 942; Oliver v. Smith, (Civ. A.) 
187 SW 528; Minear v. McVea, (Civ. 
A.) 185 SW 1048. 


56. Fisher v. Birkey, 299 Ill. 145, 
132 NE 498; McLaughlin v. Smith, 
105 Téx.- 330; 148 SW 288. See 
Thompson v. Beaver, 63 Ill. 353 (dic- 
tum); Weiderholt v. Lisbon Special 
School Dist. No. 19, 41 N. D. 146, 
169 NW 809 (holding that the legality 
of proceedings of a school board in 
annexing territory to a district which 
could have been tested at common 
law by quo warranto may be tested 
by a civil action under a statute sub- 
stituting such action for the com- 
mon law proceeding of quo warranto 
in the district court); Pierre, etc., 
R. Co. v. Stuart, 40 S. -D. 473, 168 
NW 33 (holding that an action to 
recover taxes assessed against the . 
property of plaintiff by a school dis- 
for annulment of an or- 
der extending the district boundaries 
on the ground of fraud in the pro- 
ceedings, was a direct and not a col- 
lateral attack upon such proceedings, 
and therefore was maintainable). 


57. Freeport Independent School 


Dist. v. Common School Dist. No. 31, 
115 Tex. 133, 277 SW 97. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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may be restrained by the courts,°* and its action is 
subject to judicial review where its power has been 
exercised arbitrarily or its discretion abused.®? 
is, however, a general rule that the validity of the 
creation or existence of a district,®° or of a change 
or alteration of its boundaries,®! is not subject to 
collateral attack, so long as it is not wholly void, 


58. See supra § 49. 

59. See supra § 81. 

60. U. S.—Presque Isle County v. 
Thompson, 61 Fed. 914, 10 CCA 154. 


Cal.—Wood v. Calaveras County, 
164 Cal. 398, 129 P 283; Van Wagener 


v. MacFarland, 58 Cal. A. 115, 208 
eS AaGy, 
Ida.—Morgan Vv. Independent 


School Dist. No. °26-J, 36 Ida. 372, 
211 P 529; Bobbitt v. Blake, 25 Ida. 
53, 1386 P 211; Pickett v. Fremont 
County, 24 Ida. 200, 133 P 112. 


Ill.—Peo. v. Sloan, 316 Ill. 561, 147 


NE 392; Brown v. Fouts, 307 Ill. 
430, 188 NE 721; Peo. v. Addis, 306 
Ill. 68, 187 NE 4838; Peo. v. Cleve- 


land, ete., R. Co., 305 Ill. 460, 137 NE 
478; Baird v. Community High 
School Dist. No. 168, 304 Ill. 526, 136 
NE 6 TL: Peo.) v." Chicazo, etc, R. 
Co., 301 Ill. 404, 134 NE 88; Peo. 
v. New York Cent. R. Co., 301 Ill. 
54, 133 NE 673; Shriver v. Day, 276 
Tll. 403, 114 NE 918; Peo. v. Powell, 
274 ll. 222,118 NE 614; Gale.v. 
Knopf, 193 Ill. 245, 62 NE 229; Un- 
ion School-Dist. No. 4 v. New Un- 
jon School-Dist. No. 2, 135 Ill. 464, 
28 NE 49; Alderman v. School Dist. 
UNOnd, 19 PN 79) | Prunrbo, -v.)-Peo:, 
561. See Peo. v. Leigh, 282 
Tll. 17, 118 NE 495 (holding that 
the question whether a particular dis- 
trict comes within the provisions of 
a statute validating every district 
of which a majority of the inhab- 
itants had voted in favor of the cre- 
ation cannot be determined in an ac- 
tion to collect taxes levied for school 
purposes). 


Ind.—Steiger v. State, 186 Ind. 507, 
116 NE 913. 
Iowa.—Hufford v. MHerrold, 189 


Iowa 853, 179 NW 53; Richland Tp. 
School Corp. v. Hartford Independ- 
ent School Dist., 162 Iowa 257, 144 
NW 20. 

Kan.—Miller v. Barnard, 113 Kan. 
631, 215 P1113; Prairie Oil, etc.,.Co. 
v. Humboldt Bd. of Education, 112 
Kan: '737; -212- P .900;. Bealmear . v. 
Hildebrand, 107 Kan. 419, 191 P 263; 
Miely v. Metzger, 97 Kan. 804, 156 
P 753; Sedgwick County School Dist. 
No. 116 v. Wolf, 78 Kan. 805, 98 P 
237; Jefferson County School-Dist. 
No. 8 v. Gibbs, 52 Kan. 564, 35 P 
222; Cheyenne County School- Dist. 
No. 2 v. Cheyenne County School- 
Dist. No. 1, 45 Kan. 543, 26 P 43; 
Atchison, etc., R. Co: v. "Wilson, 33 
came 2215 ,, 6uky "981. 


Ky.—McDonald v. Parker, 130 Ky. 
501, 110 SW 810, 33 KyL 805. 


Mich.—Connine v. Smith, 190 Mich. 
631, 157 NW 450; Stockle v. Silsbee, 
41 Mich. 615, 2 NW 900; Clement v. 
Everest, 29 Mich. 19. 

Minn.—lItasca County School Dist. 
No. 13 v. Itasca School Dist. No. 5, 
169 Minn. 460, 211 NW 832. 

Miss.—Von Zondt v. Braxton, 149 
Miss. 461, 115 S 557; Morgan ve 
Wood, 140 Miss. 137, 106 S 435; Lin- 
coln County Vv. Wilson, 125 Miss. 837, 
88 S 516; Dye v. Sardis, 119 Miss. 
859, 80 S 761. 

Mo.—State v. Miller, 
122; State v. Jones, 8 SW (2d) 66; 
State vy. Johnson, 296 SW 806; State 
Vee une, 199 Sw 944; Columbia 
School Dist. v. Jones, 229 Mo. 510, 
129 SW 705; Black v. Early, 208 Mo. 
281, 106 SW 1014; Burnham sv. 
Rogers, 267 Mo 17, 66 SW 970; State 
Vv. Miller, 113 Mo. A. 665, 88 SW 637. 


33 SW (2d) 
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See State v. Thompson, 323 Mo. 248, 
19 SW (2d) 714 (recognizing the 
rule); State v. Moreland, (Mo. A.) 
189 SW 602 (apparently recognizing 
the rule). Compare Orrick School 
Dist. v. Dorton, 125 Mo. 439,28 SW 
765 (recognizing the rule, but hold- 
ing that defendant in condemnation 
proceedings initiated by a district 
may put in issue ‘the regularity and 
validity of its creation). 

Nebr.—Sherman County School 
Dist. No. 67 v. School Dist. No. 24, 55 
Nebr. 716, 76 NW 420; State v. Palm- 
er, 18 Nebr. 644, 26;'NW 469. 


N. J.—Howe v. Landis Tp. Bd. of 
Edueation, 72 N. J. L. 18 60 A 518; 
State v. Donahay, SOMNEC O's 404. 


N. Y.—Rawson  v. eae ties Z 
Thomps. & C. 370; Reynolds v. Moore, 
9 Wend. 35, 24 AmD 116. 


N. D.—Billings School Dist. v. Lo- 
ma Special School Dist., 56 N. D. 751, 
219 NW 336; State v. Ferguson, 23 
N. D. 153, 184 NW 872; State v. Gang, 
10 N. D. 331, 87 NW 5. 


Oh.—Board of Education v. Stuck, 
39 Oh. St. 259; Blanchard v. Bissell, 
11 Oh? St. 96. 


Okl.—Shore y. Crescent Bd. of Edu- 
cation, 97 Okl. 273, 223 P 867; Cham- 
bers v. Walker, 85 Okl. 289, 206 P 202. 


Or.—Splonskofsky v. Minto, 62 Or. 
560, 126 P 15. 

Tex.—El Paso v. Ruckman, 92 Tex. 
86, 46 SW 25; Harbin Independent 
School Dist. v. Denman, (Commn. A.) 
222 SW 538 [rev (Civ. A.) 200 SW 
176]; Dyer v. Callahan County Cons. 
Sehool- Dist. | No..5,>.(Civ. AL). 22 (Sw 
(2d) 712; Bowen vy. Panola County 
School Bd., (Civ. A.) 16 SW (2d) 424; 
Ivey v. Keeling, (Civ. A.) 15 SW (2d) 
1097; Oakwood Independent School 
Dist. v. Liberty Common School Dist. 
No. 34, (Civ. A.) 10 SW (2d) 174; Til- 
ton v. Dayton Independent School 
Dist., (Civ. A.) 2 SW (2d) 889; Turbe- 
ville v. Gowdy, (Civ. A.) 272 SW 559; 
Minear v. McVea, (Civ. A.) 185 SW 
1048; Davis v. Parks, (Civ. A.) 157 
SW 449; Wilson v. Brown, (Civ. A.) 
145 SW 689; Coffman v. Goree Inde- 
pendent School Dist., (Civ. A.) 141 
SW 132. But see Parks v. West, 102 
Tex. 11, 111 SW 726, 113 SW 529 [rev 


(Civ. A.) 108 SW 466] (holding that 


the rule will not be so applied as to 
defeat the assertion of just rights, 
and permitting the illegality of the or- 
ganization of a district to be asserted 
in a suit to enjoin the district from 
issuing bonds and levying taxes for 
the payment thereof). 

Ont.—Askew v. Manning, 
Q. B. (345. 

Que.—St. Ignace School Comrs. v. 
French, 16 Que. Super, 70. 

See Green Mountain Stock Ranch- 
ing Co. v. Savage, 15 Mont. 189, 38 P 
940 (recognizing the rule). 

And see cases infra note 62. 

[a] Allegation that school district 
has been dissolved by popular vote 
will not give a court of equity juris- 
diction to try the question of its ex- 


38 U. C. 


istence in collateral proceedings. 
Shriver v. Day, 276 Ill. 403, 114 NE 
918. i 


{[b] Even though quo warranto 
proceeding has heen hrought and is 
pending to determine the validity of 
the existence of a school district, its 
invalidity cannot be asserted in a suit 
brought to collect taxes levied for 
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especially where such district as so created or altered 
has for a number of years exercised all the powers 
and enjoyed all the privileges of a validly existing 
district,°* and, accordingly, findings and recitals of 
fact in the order or other record of proceedings for 
creating or altering a district are conclusive on col- 
lateral attack;®* but an entire-want of statutory 


school purposes, since that constitutes 
a collateral attack upon the district. 
Peo. v. Sloan, 316 Ill. 561, 147 NE 392. 

Attack on organization of district in 
proceedings to validate bonds see in- 
fra § 731. 

61. I1l—School Dist. 
Mathis, 168 Ill. A. 174. 


Kan.—St. Joseph, etc., R. Co. v. 
Doniphan County School Dist. No. 2, 
114 Kan. 67, 217 P 296; Miller v. 
Barnard, 113 Kan. 631, 215 P 1113; 
Prairie Oil, etc., Co. v. Humboldt Bd. 
of Education, 112 Kan. 737, 212 P 900; 
Finney County School Dist. No. 29 v. 
Wilson, 104 Kan. 153, 177 P 523; Sedg- 
wick County School Dist. No. 116 v. 
Wolf, 78 Kan. 805, 98 P 237. 


ign ce Se v. Everest, 29 Mich. 


No. 181 v. 


Mo.—Pike County School Dist. No. 
a v. Chappel, 155 Mo. A. 498, 135 SW 


Tex.—Lampasas County Common 
School Dist. No. 16 v. Keeling, 113 Tex. 
523, 261 SW 364; Kuhn v. Yoakum, 
(Commn. A.) 6 SW (2d) 91 [aff (Civ. 
A.) 279 SW 872]; Terrell v. Clifton 
Independent School Dist., (Civ. A.) 
5 SW (2d) 808; Molyneaux v. Amaril- 
lo Independent School Dist., (Civ. A.) 
277 SW 185; Martin v. Grandview In- 
dependent School Dist., (Civ. A.) 266 
SW 607; Houston v. Tod, (Civ. A.) 
258 SW 839 [aff (Commn. A.) 276 SW 
419]; Floydada Independent School 
Dist. v. Shipley, (Civ. A.) 238 SW 1026 
[aff (Commn. A.) 250 SW 159]; Gab- 
bart v. Johnson, 55 Tex. Civ. A. 181, 
118 SW 883. Compare Carlton Inde- 
pendent School Dist. v. Jordon, (Civ. 
A.) 9 SW (2d) 384 (where the inter- 
vention of the state, in a suit brought 
by a district to recover taxes assessed 
on territory annexed to the district, 
and its raising of the issue of the le- 
gality of such annexation, was held 
proper). 

And see cases infra note 62. 

62. U. S.—Presque Isle County v. 
Thompson, 61 Fed. 914, 10 CCA 154. 

Fla.—Gaulden y. Bellotte, 79 Fla. 
104, 93 S 866. 


Kan.—Voss v. Crawford County Un- 
ion School Dist. No. 11, 18 Kan. 467. 


Ky.—McDonald v. Parker, 130 Ky. 
501, 110 SW 810, 33 KyL805. 
Mich.—Keweenaw Assoc. v. Han- 


cock Tp. School-Dist. No. 1, 98 Mich. 
437, 57 NW 404; Stuart v. Kalamazoo 
School Dist. No. 1, 80 Mich. 67. 


Mo.—Scott County School Dist. No. 
3 v. Young, 152 Mo. A. 304, 183 SW 
143 [op adopted 163 Mo. A. 526, 1438 
SW 1197]. 


Nev.—State v. Central Pac. R. Co., 
21 Ney. 75; 25 P 296. 


N. C.—Barnes v. Davidson County, 
184 N. C. 325, 114 SE 398. 


De facto school districts see infra 
§ 90. 


Estoppel to question validity of cre- 
ation or alteration sée infra § 86. 


63. Pike County School Dist. No. 
58 v. Chappel, 155 Mo. A. 498, 135 SW 
75; Kuhn v. Yoakum, (Tex. Civ. A.) 
279 SW 872 [aff (Commn, A.) 6 SW 
(Ja)! Gis Houston’ pve little Chex: 
Civ.” A.) '244°SW 2473" Wilson) “yv. 
Brown, (Tex. Civ. A.) 145 SW 639; 
Crabb v. Celeste Independent School 
Dist., (Tex. Civ. A.) 132 SW 890 [mod 
on other grounds 105 Tex. 194, 146 
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authority to effect an attempted creation or altera- 
tion of a district may be asserted in collateral pro- 
ceedings.°* Moreover, it has been said that where 
school districts have been established and in opera- 
tion for a long time, public policy is against declar- 
ing the original organization fatally defective un- 
jess there is some. insuperable obstacle in the way 
of its. validity,®® and-it has been held that the crea- 
tion of a district will not be set aside in the absence 
of gross abuse of discretion on the part of the officer 
by whom or board by which it was effected or au- 
thorized,*® and that a court has discretion to refuse 
to declare a district void notwithstanding irregular- 
ities in or the invalidity of its creation, where it has 
functioned as a validly existing district over a long 
period of time and its abolition would disrupt the 
educational system of the community.®’ The erea- 
tion of a district is not subject to attack on the 
ground that the officer by whom the order creating 
it was made had theretofore promised or represented 
that he would not do so.°* The right to attack the 
creation or alteration of a district is not dependent 
upon a showing of prejudice to the attacker’s 
rights.®? 

Attack by district upon validity of alteration. 
Whatever may be the rights of residents or voters of 
a school district, the district as such cannot attack 
the regularity or validity of a change made in its 
boundaries by the officer or board upon whom power 
to make such changes has been conferred.7° 


[§ 85] b. Burden of Proof.71 It appears to be 
the more general rule that one asserting the invalid- 
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the construction cost." 


| 


ity of the creation or alteration of a school distriet 


or other local school organization has the burden of 
alleging’? and proving“* the existence of irregulari- 
ties in the proceedings; but it has been held that 
in a direct proceeding against a district it must 
show that all preliminary steps essential to the va- 
lidity of the action in question were duly taken.’* 


[§ 86] c. Estoppel To Question Validity. Ac-- 


quiescence, especially if long continued, will ordina- 
rily estop one from attacking the validity of proceed- 
ings for transferring his property to or including it 
in a school district or other local school organiza- 


tion,7® or estop a distriet from questioning the le- 


gality of proceedings for detaching a part of its 


territory’® or attaching additional territory to it** 


on account of irregularities in such proceedings; and 


the officers or directors of a district are estopped, by 
the receipt of money transferred from the state 


school fund for the purpose of paying part of the 


cost of a school building, to deny the corporate exist- 
ence of such district in a suit to compel payment of 
Similarly, where an election 
has been called and held, and action taken in ac- 


cordance with the results, neither the officer by whom 
the election was called nor the board by which action 
in pursuance of the result was taken can be heard 


to say that the election was invalid for «want of ju- 


risdiction to eall it on account of irregularities in 
preliminary proceedings.’® Participation in an elee- 


tion called to pass upon a proposal to create or alter 
a district does not, however, estop a voter to attack 


[§§ 84-86 


Pea 39 LRANS 601, AnnCas1915B 
1 ‘ 

64. Peo. v. Stewart, 281 Ill. 365, 118 
NE 55; Williams v. Lee, 132 Miss. 499, 
97 S 14, 182 Miss. 739, 96 S 401; 
Isaacson v. Parker, 42 S. D. 562, 176 
NW 653, 438 S. D. 142, 178 NW 139; 
Askew v. Manning, 38 U. C. Q. B. 
(Ont.) 345. See State v. Curtright, 
(Mo. A.) 205 SW 248 (holding that a 
collateral attack is permissible where 
the proceedings for the creation of a 
district are on their face insufficient 
and improper); Green Mountain Stock 
Ranching Co. v. Savage, 15 Mont. 189, 
33 P 940 (applying the rule); Parks 
v. West, 102 Tex. 11, 111 SW 726, 113 
SW 529 [rev (Civ. A.) 108 SW 466] 
(apparently applying the rule in the 
case of a district created under an un- 
constitutional statute, although as- 
signing the reasons for permitting an 
attack upon its validity). Compare 
Peo. v. Calloway, 329 Ill. 505, 160 NE 
834 (holding that the invalidity of the 
existence of a school district may be 
asserted by defendant in a suit to col- 
lect taxes levied for school purposes 
where a judgment of ouster has been 
rendered in a proceeding in quo war- 
ranto theretofore brought). But see 
Presque Isle County v. Thompson, 61 
Fed. 914, 10 CCA 15¢ (denying the 
right to attack the legal existence of 
a district in a collateral proceeding, 
even though the statute under which 


it was created was unconstitutional, | 


where such district had a de facto 
existence). 

65. Elkhorn Coal Co. v. Wright, 
230 Ky. 33, 18 SW (2d) 862. 

66. Sylvestre v. St. Landry Parish 
School Bd., 164 La. 204, 113 S 818. 

67. Gosney v. Butler Graded 
School, 219 Ky. 242, 292 SW 781. 


De facto districts see infra § 90. 


Presumptions of valid and regular 
creation see infra §§ 88, 89. 


68. Kegerreis v. State, 195 Ind. 589, 
146 NE 390. 


69. Ralls v. Sharp, 
131 SW 998. 


70. Sherman County School Dist. 
No. 67 v. Sherman County School Dist. 
No. 24, 55 Nebr. 716, 76 .NW 420; 
School-Dist. No. 1 v. Wheeler, 25 Nebr. 
199, 41 NW 1438; Cowles v. School 
Dist. No. 6, 23 Nebr. 655, 37 NW 493. 


Actions by school districts see in- 
fra §§ 928-979. 


71. Evidence of creation or altera- 
oe, and presumptions see infra §§ 
7-89. 


In quo warranto proceedings to test 
Sel existence see Quo Warranto 
75. 


72. Milton v. Lincoln Parish School 
Bd., 152 La. 761, 94 S 386. 


73. State v. Consolidated Independ- 
ent School Dist., 193 Iowa 300, 187 NW 
11; Powers v. Harten, 183 Iowa 764, 
167 NW 6938; Newlon v. Montrose In- 
dependent Dist., 109 Iowa 169, 80 NW 
316; Milton v. Lincoln Parish School 
Bd., 152 La. 761, 94 S 386; Magill v. 
French, 76 Or. 237, 148 P 878; Viktora 
v. Cressman, 41 S. D. 159, 169 NW 551; 
Redfield School Dist. No. 12 v. Red- 
field Independent School Dist. No. 20, 
14 S. D. 229, 85 NW 1380: 


[a] Thus (1) one attacking a 
change in the boundaries of a school 
district on the ground that no notice 
was given, as required by statute, 
has the burden of establishing that 
fact. Magill v. French, 76 Or. 237, 
148 P 878. . (2) In an action to enjoin 
the establishment of a, district, the 
burden is on plaintiff to prove his 
contention that one who voted in fa- 
vor of the creation of the district, at 
an election called for the purpose of 
submitting the proposition to popu- 
lar vote, was not a resident of the dis- 
trict at the time of such election and 


140 Ky. 744, 


thereat. 
764, 167 


so was not entitled to vote 
Powers v. Harten, 183 Iowa 
NW 693. 


74 Proudfit v. Antelope County 
School Dist. No. 49, 109 Nebr. 173, 190 
NW 874. 


75. Conn.—Scoville v. Mattoon, 55 
Conn. 144, 10 A 511. 


Ill.— Metz v. Anderson, 23 Ill. 463, 
76 AmD 704. 


Iowa.—Newlon v. Montrose Inde- 
pendent Dist., 109 Iowa’ 169, 80 NW 


Mo.—State v. Lathrop School Dist., 
314 Mo. 315, 284 SW 135. ‘ 


Mont.—Henderson y. School Dist. 
No. 44, 75 Mont. 154, 242 P 979. 


N. D.—Olson v. Coalfield School 


| Dist. No. 16, 53 N. D. 575, 210 NW 


180. . 
Oh.—Kinsinger v. De Graff School 
hit Bd. of Education, 22 OhNPNS 
Ont.—In re Leddingham, 29 U. C. 
Q. B. 206. 


76. Pine River Tp. School-Dist. No. 
1 v. Pine River Tp. Union School-Dist. 
No.l, 81> Mich: 3395, 45-2NiWieooee 
Greenfield School Dist. v. Hannaford 
School Dist., 20 N. D., 398, 127 NW 
499; Warren Tp. Rural School Dist. 
Bd. of Education vy. Warren School 
Dist. Bd. of Education, 121 Oh. St. 213, 
167 NE 872; Pierce v. Whitman, 23 
Vt. 626. To same effect Bowen vy. 
King, 34 Vt. 156. 


77. Jones v. Camp, 34 Vt. 384. 
gto: State v. Cook, (Mo, A.) 201 SW 


79. Walker. vy, 
131 SE 160. 


Submission of question of creating 


or aitering district to popular vote see 
supra § 70. 


Hall, 161 Ga. 460, 


— 


For latex cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 86-88] 


the validity of the creation or alteration.6° One 
guilty of laches is thereby precluded from asserting 
the invalidity of proceedings on account of irregu- 
larities therein,*t and so one who stands by without 
objection while action to create or alter a district 
is taken should not thereafter be permitted to invoke 
the jurisdiction of a court of equity to restrain or 
annul such action;’? but the fact that one has pre- 
sided over a meeting of a district does not preclude 
him from contesting the validity of its ereation.®® 
Where, however, a purported creation of a district, 
or an attempted alteration of its boundaries or trans- 
fer of territory to or from it is wholly void and 
without statutory authority, it cannot be validated 
by acquiescence,*? and recognition of the apparent 
existence of a void district does not constitute an 
estoppel to assert its invalidity.®° 


[§ 87] 10. Evidence of Creation or Alteration—a. 
In General. The best evidence of the creation or al- 
teration of a school district or other local school 
organization by a subordinate agency of the state, 
under delegated power,*® is the record of the officer 
or board affecting such creation or alteration,’’ to- 
gether with the records of the district as so created 
or altered;** and a district will be deemed to have 
been organized in accordance with the procedure 
prescribed by statute if the record of all the pro- 
ceedings, considered as a whole, shows substantial 
compliance therewith.®® It has been said that such 
evidence is, accordingly, ordinarily the only evidence 
which is admissible,®° and that usually the existence 
of a district cannot be proved by parol testimony,°+ 
except where no record of its creation exists;°? but 
by the decisions parol evidence has been held to be 
competent.°* It has been held that a certificate of 
the registration of a school district bond, indorsed 

80. Peo. v. Buesinger, 324 Ill. 534, 


155 NE 473; State v. Potter, (Mo.) 
191 SW 57. 


Elections to pass upon creation or 
alteration see supra § 70. 


92. 
93. 
127 SE 868; 
516; 
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Barnes v. Barnes, 6 Vt. 388. 

Smith v. Tolbert, 160 Ga. 268, 
Swails v. State, 4 Ind. 
Pine River Tp. School-Dist. No. 
1 v. Pine River Tp. Union School-Dist. 
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on such bond, signed and sealed by the county clerk, 
and dated at a time shortly subsequent te the time 
when such district is alleged to have been legally 
organized, is, when introduced and received without 
objection, evidence of the corporate existence of the 
school district by which such bond purports to have 
been issued;°* that an order of the officer or board 
vested with power to create or alter districts, de- 
elaring the affirmative result of an election called 
to determine whether or not a school district should 
be created, is prima facie evidence of its creation ;°° 
and that a sketch or map, produced from proper cus- 
tody, although not dated nor authorized by signature 
or seal, is prima facie evidence of the formation and 
existence of the district thereby delineated;°° but 
papers and records of proceedings connected with 
the supposed ereation of a school district whose ex- 
istence is in issue are properly excluded when, taken 
together, they are not sufficient to show prima facie 
a valid formation or creation of such district.°* 


[§ 88] b. Presumptions®*—(1) In General. Or- . 
dinarily, when a school distriet or other local school 
organization has for a considerable period of time 
acted as such and been generally recognized as le- 
gally existing, it will be presumed, at least in the 
absence of any showing to the contrary, that it was 
legally and regularly created ;°® and, similarly, after 
a long period of acquiescence it may fairly be pre- 
sumed that an alteration of the boundaries of a 
district, or the transfer of territory thereto or there- 
from, was authorized and properly effected. In 
addition, the general presumption that a publie offi- 
cer has properly performed his duties? applies to 
officers and boards creating or altering school dis- 
tricts,® and, unless the contrary is shown, it will ae- 
cordingly be presumed that an officer or board acted 
School Dist., 31 Pa. Super. 211; In re 


White Independent School Dist., 31 
Pa. Super. 205. 


Vt.—Bowen v. King, 34 Vt. 156; 
Sherwin v. Bugbee, 16 Vt. 439. See 


81. Weiderholt v. Lisbon Special 
School Dist. No. 19, 45 N. D. 561, 178 
NW 4382. 


82. Howell v. Howell, 151 N. C. 575, 
66 SE 571. 


83. Thomas v. Gibson, 11 Vt. 607. 


84. Gabbart v. Johnson, 55 Tex. 
Civ. A. 181, 118 SW 8838. 


85. Tomlinson v. Hunnicutt, (Tex. 
Civ. A.) 147 SW 612. 


86. Delegation by legislature of 
power of creation or alteration see su- 
pra § 49. 

87. State v. Sherman 
School Dist. No. 7, 21 Nebr. 725, 33 
NW 266. See Robertson v. Conway 
County Rural Special School Dist. No. 
9, 155 Ark. 161, 244 SW 15 (applying 
the rule). 

Order and records of subordinate 
agency see supra §§ 73-76. 


88. State Ne Sherman County 
School Dist. No. 7, 21 Nebr. 725, 33 
NW 266. 


Minutes and records of district: 
Boards see infra § 211. 
Meetings see infra § 242. 


County 


89. Ralls v. Sharp, 140 Ky. 744, 131 
SW 998. 
90. State v. Sherman County 


School Dist. No. 7, 21 Nebr. 725, 33 
NW 266. And see case infra note 91. 


“Best evidence rule” generally see 
Evidence § 1220. 


91. Whitmore v. Hogan, 22 Me. 564. 


No. 1, 81 Mich. 339, 45 NW 893. 


Parol evidence of location of bound- 
aries of district see supra § 59. 


94. State  v. Sherman County 
School Dist. No. 7, 21 Nebr. 725, 33 
NW 266. 

95. Clark v. State, (Tex. Civ,. A.) 
189 SW 84. 

96. Nichol School v. Maitland, 26 
Ont. A. 506; Burford Tp. School Sect. 


No, 24 v. Burford Tp. School Sect. No. 
23, 18 Ont. 546. 


°7, Montzomery County School 
Dist. No. 101 v. Oaks, 20 Kan. 112. 


98. Burden of proof in action to 
contest validity of creation or altera- 
tion see supra § 85. 


99. Ida.—Pickett v. Fremont Coun- 
ty, 24 Ida. 200,133 BP 112. 


Iowa.—Center Dist. Tn. v. Lansing 
Independent Dist., 82 Iowa 10, 47 NW 
1033. 


Mass.—Bassett v. Porter, 4 Cush. 
487. 
Minn.—Trautmann v. McLeod, 74 


Minn. 110, 76 NW 964. 
Mo:—Rice v. McClelland, 58 Mo, 116. 


Nev.—State v. Sweeney, 24 Nev. 350, 
55 P 88. 


N. H.—Rumney, etc., Union School 
Dist. No. 5 v. Smart, 18 N. H. 268. 


N. Y.—Robie v. Sedgwick, 4 Abb. 
Dec. 78; 5 Transer. A. 151 [aff 35 Barb. 
319]. 


Pa.—In re Britton Run Independent 


Burlington v. Burlington, 98 Vt. 388, 
uae Ss 892 ‘(apparently applying the 
rule). 


* See Swails v. State, 4 Ind. 516 (hold- 
ing that proof that school trustees 
are, and for several years have been, 
acting in discharge of the duties re- 
quired by statute is prima facie evi- 
ae of the legal existence of the dis- 
rict). 


[a] Presumption of creation by 
special act in absence of general stat- 
ute.—Where no general statute ex- 
isted, authorizing the creation of 
school districts lying partly in each 
of two townships, so that no presump- 
tion of valid creation under any such 
statute could be raised, it might well 
be presumed, in the case of such a 
district which had been in existence 
over a long period of years and was 
acting as a legally organized district, 
that it had been created by special 
act of the legistature. Bowen vy. 
King; 34 Wty 56. 


Statutes establishing presumption 
ef regularity and validity after lapse 
of specified time see infra § 89. 


1. Jones v. Camp, 34 Vt. 384. 
2. See Mvidence §8§ 69-71. 


3. Princeton Graded Common 
Schools v. Stone, 142 Ky. 715, 135 SW 
307 [reh den 143 Ky. 495, 136 SW 894]; 
State v. Andrae, 216 Mo. 617, 116 SW 
561; Greenfield School Dist. v. Hanna- 
ford School Dist., 20 N. D. 3938, 127 
on 499. And see cases infra notes 
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with authority* and substantially in accordance with 
the procedure prescribed by statute,> and that the 
statutory prerequisites to his or its action were pres- 
ent and existed ;® but the act of such officer or agency 
in proceeding to create or alter the district is not to 
be regarded as a judicial determination as matter 
of law that the statutory conditions or restrictions 
on his or its power have been complied with.’ It 
cannot be assumed, however, that what should have 
been done has been done where the record shows 
that it has not;* and so no presumption of the reg- 
ularity and validity of proceedings to create or alter 
a district exists where the record of such proceed- 
ings or other evidence shows that ineffectual or im- 
proper proceedings were taken.” 

[§ 89] (2) Statutory Presumption after Lapse 
of Time.t° In some jurisdictions statutes have been 
enacted which provide, in substance, that every 
school district or other local school organization 
which, for a specified period, shall have exercised 
the powers and franchises of a district shall be pre- 
sumed to be legally created.1? While it has been 
said that such a statute 1s not conclusive as against 
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[§§ 88-90 | 


: proof of fraud and corruption in the creation of a 


district,'2 the general rule is that the presumption 
is conclusive,!* being, as has been said, of the na- 
ture of a statute of limitation,!* and that where such 
a statute exists the legality and validity of the crea- 
tion!® or alteration!® of a school district cannot be 
questioned after the expiration of the statutory pe- 
riod, although there is no other evidence of its legal 
existence than that it has so exercised the powers 
of a distriet,17 or even though the requirements of 
the statutes relating to creation or altering districts 
have been totally disregarded,1® or, it has been held, 
the statute under which it was attempted to be cre- 
ated was unconstitutional.19 Where, however, a dis- 
trict has been dissolved, pursuant to a statute pro- 
viding therefor, no presumption in favor of its con- 
tinued legal existence arises from a usurpation of 
corporate powers by some of its inhabitants after 
such dissolution.?° 


[§ 90] 11. De Facto Districts.2: Where a valid 
statute authorizing the creation of a school district 
or other local school organization exists, a district 
is to be regarded and treated as existing de facto, 


4. Worthington School Dist. v. 
Eureka School Dist., 173 Cal. 154, 159 
P 437. 


5. Cal.—Worthington School Dist. 
vy. Bureka School Dist., supra. 


Iowa.—Liberty Dp, Independent 
School Dist. No. 8 v. Clemons Inde- 
pendent School Dist., 153 Iowa_ 598, 
134 NW 75; Newlon v. Montrose Inde- 
pendent Dist., 109 Iowa 169, 80 NW 
316. 

Ky.—Farley v. Gilbert, 72 SW 1098, 
24 KyL 2109. See Elkhorn Coal Co. 
v. Wright, 230 Ky. 33, 18 SW (2d) 
862 (holding the presumption conclu- 
sive where a long time had elapsed). 


Okl.—Pond Creek Bd. of Education 
v. Boyer, 5 Okl. 225, 47 P 1090. 


S. D.—Redfield School Dist. No. 12 
v. Redfield Independent School Dist. 
No. 20, 14 S. D. 229, 85 NW 180. 


Sex.—Porter v. State, 78 Tex. 591, 
14 SW 794. 

[a] Bule applied.—(1): Where, ina 
- controversy involving the validity of 
the establishment of an independent 
school district, the parties stipulate 
that a notice, copy of which is set 
out, was posted, the court will as- 
sume that a sufficient number of 
copies of the notice were posted, in 
the absence of anything to the contra- 
ry in the stipulation; for only one 
notice is required, though the statute 
requires the posting of several copies. 
Liberty Tp. Independent School Dist. 
No. 8 v. Clemons Independent School 
Dist., 153 Iowa 598, 184 NW 75. (2) 
Where the statute requires the con- 
sent of a majority of the voters to the 
creation or alteration of a district, but 
does not prescribe the method of de- 
termining their will, so that the meth- 
od to be adopted is within the discre- 
tion of the officer or board vested with 
power to create or alter, it will be 
presumed, under a pleading, in an ac- 
tion attacking the validity of an al- 
teration, alleging that the district was 
divided ‘with a consent of the major- 
ity, that a reasonable and just meth- 
od was adopted. Porter v. State, 78 
Tex. 591, 14 SW 794. 


6. Ark.—Cotter Special School Dist. 
No. 60 v. Baxter County School Dist. 
No. 53, 111 Ark. 79, 162 SW 58. 

Cal.—Peo. v. Union High School 
Dist., 101 Cal. 655, 36 P 119. 

Ky.—Penny v. McRoberts, 
313, 173 SW 786. 
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For later cases, developments and changes in the law see Annotations, same title and section number. 


Mo.—State v. Begeman, 221 Mo. A. 


257, 2 SW (2d) 110. 


N. D.—Greenfield School Dist. Vv. 
Hannaford School Dist., 20 N. D. 393, 
127 NW 499. 


Okl.—Pond Creek Bd. of Education 
Ve Bie: DIOK] + 22.5, 47. PF 10910: 

7 Whitmire v. State, (Tex. Civ. 
A.) 47 SW 293. 

[a] Thus, where it is provided by 
statute that school districts shall not 
be changed without the consent of a 
majority of the legal voters in all dis- 
tricts affected by the change, the erec- 
tion of a new school district out of 
part of an old one, on petition of vot- 
ers thereof, is not a conclusive deter- 
mination by the commissioners’ 
court, in whom the power of altera- 
tion is vested, that the petitioning 
voters constitute a majority of the 
legal voters of the district. Whit- 
pune v. State, (Tex. Civ. A.) 47 SW 

oO. 

8. Sioux City Bridge Co. v. Miller, 
12 F. (2d) 41 [certiorari den 273 U. S. 
723 mem, 47 SCt 112 mem, 71 L. ed. 
859 mem]. 


* 9 Townsend v. Garrett, 170 Iowa 
409, 152 NW 565. 


10. Statutes validating proceedings 
for creation or alteration of districts 
see supra § 78, 


11. See statutory provisions. 


[a] In Wisconsin, under a statute 
providing that a school district shall 
be deemed organized when two officers 
elected at its first ‘legal meeting”’ file 
acceptance, etce., and shall also be 
deemed legally organized when it has 
been “duly organized” for four 
months, and that no action attacking 
the legality of the district’s formation 
shall be taken after the expiration of 
such period, a “legal meeting’? means 
one called under authority of the law 
as to the formation of school dis- 
tricts, and so may include one in 
which irregularities may have inter- 
vened; and ‘‘duly organized” means a 
district organized pursuant to such 
law, even though not in all respects 
regular. State v. Melstrand, 181 Wis. 
418, 195 NW 314. 


12. Call v. Chadbourne, 46 Me. 206. 
See Collins v. Liberty School Dist. No. 
7, 52 Me. 522 (recognizing the qualifi- 
cation stated in the text). 


13. Peo. v. Girardot, 70 Colo. 444, 
202 P 111; State v. Blue Earth Coun- 


ty School Dist. No. 152, 54 Minn. 213, 
55 NW 1122; State v. Sioux ‘County 
School Dist. ’No. 19, 42 Nebr. 499, 60 
NW 912. See State v. Cooley, 65 
Minn. 406, 68 NW 66 (where the court 
refers to the presumption as a con- 
clusive one). 


14 State v. Blue Earth County 
School Dist. No. 152, 54 Minn. 213, 55 
NW 1122. 


15. U. S.—Presque Isle County v. 
Thompson, 61 Fed. 914, 10 CCA 154. 
_ Colo.—Pitkin County v. Basalt Un- 
ion High School Dist., 82 Colo. 438, 
261 P 457; Peo. v. Girardot, 70 Colo. 
444, 202 P 111. 

iIda.—Morgan v. Independent School 
Dist. No. 26-J, 36 Ida. 372, 211 P 5293 

Me.—Collins v. Liberty School Dist. 
No. 7, 52 Me. 522. 

Nebr.—State v. Sioux County School 
Dist. No. 19, 42 Nebr. 499, 60 NW 912. 

Wis.—State v. Melstrand, 181 Wis. 
418, 195 NW 314; Kittelson v. Det- 
tinger, 174 Wis. 71, 182 NW 340. 

Ont.—Nichol School v. Maitland, 26 
Ont. A. 506. 


16. Dakota County Common School 
Dist. No. 102 v. Dakota, etce., Counties 


Cons. School Dist. No. 111-74, 170 
Minn. 32, 211 NW 960. See Peo.' v. 
Van Horn, 20 Colo: A. 216, %7-Pyo7s 


(holding that, under such a statute, a 
school district which allows another 
school district to exercise, undisputed, 
the prerogatives and enjoy the privi- 
leges of a legally formed district, for 
the statutory period, over part of its 
territory, loses such territory). 


17. Collins v. Liberty School Dist. 
No. 7, 52 Me. 522. 

18. Collins v. Liberty School Dist. 
No. 7, 52 Me. 522; State v. Blue Earth 
County School Dist. No. 152, 54 Minn. 
213, 55 NW 1122; Kockrow v. Whise- 
nand, 88 Nebr. 640, 130 NW 287; State 
v. Sioux County School Dist. No. 19, 
42 Nebr. 499, 60 NW 912. 


19. Presque Isle County v. Thomp- | 
son, 61 Fed. 914, 10 CCA 154. 

20. State v. Cooley, 65 Minn. 406, 
68 NW 66. 

Dissolution of school district see 
infra §§ 98-112. 

21. Estoppel to question vauuaty 
or regularity of creation of aistPlct 
see supra § 86 : 

Presumption of lawful creation of 
are teek long existing see supra §§ 88, 


— 


iad 


§§ 90-93] 


in the absence of any proper adjudication of its il- 
legality, and where it was bona fide attempted to 
be created or organized under such statute, although 
by proceedings not conforming to the requirements 
of the law, and has actually exercised the powers of 
a school district in pursuance of its attempted cre- 
ation or organization ;?2 and it has been held that the 
same is true even though the statute under which 
the creation was attempted is unconstitutional,?* al- 
though on this point there is authority to the con- 
trary.** Where there was no attempt to create it 
under the law, a district can have no de facto exist- 
ence.*> 


[§ 91] D. Name or Designation.?® A school] dis- 
trict or other local school organization may be desig- 
nated by a letter of the alphabet as well as by a 
figure or number, in the absence of any statute other- 
wise providing.?7 It is not necessary, unless re- 
quired by statute, that the word “consolidated” ap- 
pear as part of the name of a schoo! district formed 
by the consolidation of two or more districts.?§ 


[§ 92] HE. Districts of Particular Kinds or for 
Particular Purposes—l. In General. The legisla- 
ture, under its general power to create school dis- 
tricts, and other local school organizations,?°® has 
authority to create or provide for the establishment 
of districts of particular and different kinds or for 
particular and different purposes,?® such as inde- 
pendent districts,*1 high school®? and graded school?* 

22. Cal.—Wood v. Calaveras Coun- 


ty, 164 Cal. 398, 129 P 283; Hamilton 
v. San Diego County, 108 Cal. 273, 41 
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is in existence a general statute which 
would authorize the creation and ex- 
istence of a school district is not in 
itself sufficient to establish the de 
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districts, consolidated or union districts,?* and joint 
districts,*®> and may change or provide for changing 
a district of one class or character into a district of 
another class or character.*° So it may create a 
district of a particular class by recreating or en- 
larging existing districts of another class, all or 
portions of which are included ‘in the new district.** 
The legality of the organization or existence of a 
school distriet, however, as a district of a particular 
class, under statutes existing at the time of its crea- 
tion, cannot be affected by a subsequent statute re- 
classifying districts.?® In determining the nature of 
a district the name borne by it is of negligible im- 
portance.*® <A statute creating or providing for dis- 
tricts of particular kinds, when applicable general- 
ly throughout the state, is not objectionable as spe- 
cial legislation, but is a legitimate exercise of the 
power of the legislature to classify and to legislate: 
separately for each class;*° and the rule that two 
school corporations of the same nature or class can- 
not exist at the same time in the same territory*! 
has no application.*? 


[§ 93] 2. Independent or Special Districts+?— 
In General. Statutes in a number of jurisdictions 
provide for the creation of school districts which 
are independent of and distinet from the regular 
township or county system of school districts, and 
which are sometimes designated as “independent” 
districts, and sometimes as “special,” “separate,” or 


29. See supra § 48. 


30. Peo. v. Pinari, 
NE 385. 


332 Ill. 181, 163 
And see cases infra notes: 


P 305; Van Wagener v. MacFarland, 
58 Cal. A. 115, 208 P 3465. 

Ida.—Pickett v. Fremont County, 24 
Ida. 200, 133 P 112. 

Tll.— Peo. v. Weis, 275 Ill. 581, 114 
NE 331; Alderman v. School Dist. No. 
Gi hee URI ier 

Towa.—Coon v. Clarke County Dist. 
Ct., 195 Iowa 51, 190 NW 12; Nelson 
v. ’ Consolidated Independent School 
Dist., 181 Iowa 424, 164 NW 874. 

Kan, Stafford County School-Dist. 
No. 25 v. State, 29 Kan. 57. 

Minn.—Evens' v. Anderson, 
Minn. 59, 155 NW 1040. 

Mo.—State v. Johnson, 296 SW 806; 
Sayre v. Tompkins, 23 Mo. 443; Gray 
v. Clay County School Dist. No. (Br 
(A.) 28 SW (2d) 683 [transf 20 SW 
(2d) 657]. See Agency School Dist. 
v. Wallace, 75 Mo. A. 317 (recogniz- 
ing the rule). 

Nebr.—Dappen v. Weber, 106 Nebr. 
812, 184 NW 952, 187 NW 230. 


N. D.—State v. Ferguson, 23 N. D. 
153, 184 NW 872. 


Okl.—Shore v. Crescent Bd. of Edu- 
eation, 97 Okl. 273, 223 P 867. 


Ue a a a v. Minto, 62 Or. 
15. 


132 


* 560, 126 P 


W. Va.—Capehart v. Graham Dist. 
Bd. of Education, 82 W. Va. 217, 95 
SE 838. 

See Stevens v. Newcomb, 4 Den. (N. 
We) 4375.) Thomas, v. Gibson, 11 Vt. 
607 (both apparently applying the 
rule). 

But see Tucker v. Wentworth, 35 
Me. 393 (failing to apply the rule 
stated in the text, although not ex- 
pressly considering it); Cleveland v. 
Grady County School Dist. No. 79, 51 
Ok]. 69, 151 P 577 (holding that a 
school district, organized by a county 
superintendent of public instruction 
without notice and petition, as re- 
quired by statute, is not a de facto 
district). 

[a] Actual exercise of powers es- 


' sential—(1) The mere fact that there 


facto existence of such district, but 
actual user of a corporate franchise 
or exercise of corporate powers must 
be shown. Agency School Dist. v. 
Wallace, 75 Mo. A. 317. (2) So, where 
no attempt has been made to exercise 
any prerogative of a school district, 
and persons designated as trustees 
have never functioned as such, no 
district de facto exists. Lake, etc., 
Counties School Dist. No. 28 v. Lar- 
son, 80 Mont. 363, 260 P 1042. (3) 
The user need not, however, be for 
any great length of time, so long as 
there has been a user in good faith 
for an appreciable time.. Eivens v. 
Anderson, 132 Minn. 59, 155 NW 1040. 


De facto corporations in general 
see Corporations §§ 215-233. 

School districts as corporations see 
supra § - 

23. 


son, 61 Fed. 914, 10 CCA 154; Rock- 
well v. Blaney, 9 OhNPNS 495. Com- 
pare Griffin v. Thomas, 86 Okl. 70, 206 


P 604 (holding that where the only 
law authorizing the creation of a dis- 
trict is unconstitutional, a de facto 
district cannot exist, but where dis- 
tricts of the nature attempted to be 
organized are recognized by the gen- 
eral system of laws of the state, or 
if a law exists under which it might 
validly be created, it is a de facto dis- 
trict even though the specific statute 
under which the creation proceeded 
is unconstitutional). 

24. Peo. v. Wiley, 289 Ill. 173, 124 
NE 385. : 

25. Peo. v. New York Cént. R. Co., 
283 Ill. 334, 119 NE 299. 

26. Change of designation as ef- 
fecting dissolution of district see in- 
fra § 101 

27. Bonner v. Snipes, 103 Ark. 298, 
147 SW 56. 

28. Hawthorne v. Turkey Creek 
School Dist., 162 Ga. 462, 134 SE 103. 

Consolidated districts in general see 
infra § 96. 


Presque Isle County v. Thomp- i 


31-35. 


[a] In Ohio there are four kinds or 
classes of school districts: City, vil- 
lage, rural, and county districts. 
Fisher v. Whittus, 6 Oh. A. 415. 


31. Engle v. Reichard, 4 Pa. Co. 48; 
Greenwood v. Richman, 145 Tenn. 361, 
235 SW 425; State v. Brownson, 94 
Tex. 436, 61 ‘SW 114. 


Independent districts generally see. 
infra §§ 93, ‘ 


32. Peo. v. Pinari, 332 Ill. 181, 163 
Sone 385; State v. Hall, 73 Or. 231, 144 


High school districts generally see. 
infra § 95. 

33. Peo. v. Pinari, 
NE 385 

Graded school districts generally 
see infra § 95 

34. Hubanks v. Futrell, 
437, 166 SW 172; 
231, 144 P 475. 


Consolidated or yee districts gen-. 
erally see infra § 9 


35. State v. Lead 65 Mont. 124, 
210 P 1064 


ay emp districts generally see infra § 


332 Ill. 181, 163 


112 Ark. 
State v. Hall, 73 Or. 


36. State v. French,,111 Kan. 
208 P 664. 


27. Tilton v. Dayton Independent 
School Dist., (Tex. Civ. A.) 2 SW (2d) 


820,. 


38. State v. Rickenbrode, 319 Mo. 
486, 4 SW (2d) 436. 


39. State v. French, 111 Kan. 820, 
208 P 664. 

40. Engle v. Reichard, 4 Pa. Co. 48. 

Classification and class legislation 
in general-see Constitutional Law §§ 
855-8738. 

41. See supra § 52. 

42. Splonskofsky v. Minto, 62 Or. 
560, 126 P 15. 

43. “Independent school district’* 
defined see supra § 13. 


256 [56 C.J.] 
“single” districts, or the like.t4 Only such. inde- 
pendent districts may be created as are authorized 
by statute;#® but it is no objection to their crea- 
tion, under a statute providing therefor, that it is 
possible for the whole of a township to be converted 
into independent districts, leaving nothing for the 
township or common school district or the “township 
board of education.*® A statute providing that 1S0- 
lated parts of subdistricts remaining after the bal- 
ance of such subdistricts have been taken for or in- 
eluded in a consolidated district shall become and 
constitute independent districts has no application to 
subdistricts or parts thereof contiguous with and 
remaining in the school township.47 In Pennsyl- 
vania it has been said that, independent districts be- 
ing excrescences upon.an otherwise uniform system, 
their creation is not favored,*® and that they will 
be permitted only where they are for the welfare of 
the taxpayers and pupils of both the independent 
district and the township district from which they 
are carved,*® as to which the burden of proof is 
upon persons seeking their creation.®° 


Territory and extent.°! Only such territory may 
be included within an independent school district as 
may be authorized by the statutes providing for their 
creation,®? which statutes, in some jurisdictions, au- 
thorize the inclusion of territory wholly within ‘the 
corporate limits of a city or town, in others of ter- 
ritory wholly without such limits, and in still others 
of territory partly within and partly without the 
same.°? It has been held under some statutes that 
an independent district can only be created out of 
territory not already included in such a district,*+* 
and that when once organized it cannot be dismem- 
bered by including a portion of its territory within 
the boundaries of another independent district,°° 
nor can the whole of it be included in a new inde- 
pendent district without first abolishing the old 
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been taken that a statute in general terms authoriz- 
ing the creation of independent districts is applica- 
ble even though a part of the territory to be included 
therein already comprises or is contained in an in- 
dependent district,°” and that upon the creation of 
the new district the one formerly existing is thereby 
discontinued.®®’ In the absence of statute otherwise 
providing, a portion only of a common school dis- 
trict may be included in or organized as an inde- 
pendent district,°® and it is no objection to the ere- 
ation of an independent district that it leaves the 
balance of the common school district out of which 
it is carved without sufficient territory, revenue, or 
children to maintain an efficient school.6° Where, 
however, the statutes provide only for the inclusion 
in or annexation to an independent district of the 
whole of a common school district, no independent 
district can be formed by taking any part of a com- 
mon school district less than the whole thereof,®! 
and if it is desired to form an independent district 
embracing more territory than is contained in one 
common school district, one or more additional com- 
mon school districts must be included in their en- 
tirety;°? but such a statute is sufficiently complied 
with by including in an independent district all that — 
remains of a common school district after a part 
thereof has been taken from a municipal district.** 
Where a statute prohibits decreasing the limits of a 
school district which has issued bonds until after 
such bonds and the interest thereon shall be fully 
paid, no independent district can be created inelud- 
ing part of the territory of a common school district 
which has bonds outstanding and unpaid.®4 

Effect of establishment upon existing common 
school districts. The inclusion of a part of the ter- 
ritory of an existing school district within, or its 
annexation to, a municipal school district withdraws 
such territory from such other district,®® leaving the 


district;°® but in other jurisdictions the view has | latter in existence with the balance of its original 
44. See statutory provisions. ent School Dist., 21 Pa. Dist. 877; In | 458; 

Sod yaplle noe CLT Bintes 6°11] Schoo! Dish, 21 ba. Dist. dir. | appa ge, COunin Beheat Diseases 

ne gency School Dist. v. Wallace, ud extent of wohoal Abeta gece oaoht, We 29 6 ow a Oa 


75 Mo. A. 317. pra §§ 51-61. 


46. State v. Clark, 6 Oh. Dec. (Re- 


Territory of municipal independent 


‘ Winn, 162 Ark. 320, 258 SW 333. 


And 
see case infra note 62. 


print) 831, 8 AmLRec 363. 


47. State v. Wald, 184 Iowa 51, 
166 NW 785. 


Consolidated districts see infra § 


48. In re Kingston Tp. Independ- 
ent School Dist., 23 Pa. Dist. 1003; 
In re Columbus Borough Independent 
School Dist., 21 Pa. Dist. 417; In re 
Columbus Borough School Dist., 3 
Pa. Co. 167; In re Franklin Tp. Inde- 
pendent School Dist., 22 Pa. Co. 43. 


49. In re Ephrata Tp. Independent 
Schoor-Dist:, 13. Pa: Dist. & ‘Co, 126; 
In re Morris Tp. Independent School 
Dist., 25 Pa. Dist. 38; In re Hstablish- 
ment Boyce Independent School Dist., 
24 Pa. Dist. 173; In re Kingston Tp, 
Independent School Dist., 23 Pa. Dist. 
1003; In re Schellsburg "Borough In- 
dependent School Dist., 22 Pa. Dist. 
608; In re Cherrytree Tp. Independ- 
ent School Dist., 21 Pa. Dist. 877; In 
re Vernon Tp. Independent School 
Dist., 21 Pa. Dist. 875; In re Boyce 
Independent School Dist., 42 Pa. Co. 
407; In re Vernon Tp. ‘Independent 
School Dist., 39 Pa. Co. 366. 


50. In re Schellsburg Borough In- 
dependent School Dist., 22 Pa. Dist. 
‘608; In re Cherrytree Tp. Independ- 


district see infra § 94 


52. Ferguson v. Leigh, 
A.) 193 SW 206. 

53. See statutory provisions. 

Municipal independent districts see 
infra § 

54. Rural Special School Dist. No. 
85 v. Tatum, 139 Ark. 1, 211 SW 923; 
Special School Dist. No. 79 v. Special 
School Dist. No. 2,121 Ark. 581, 182 
SW 268; Crow v. Special School Dist. 
No, 2, 102 Ark. 401, 144 SW 226; Cline 
v. Martin, 3 Oh. A. 446, 35 Oh. Cir. 
Ct. 558. See Bonner v. Snipes, 103 
Ark. 298, 147 SW 56 (recognizing the 
rule). 

55. Rural Special School Dist. No. 
85 v.) Tatum, 139 Ark. 1, 2121 SW 9233 
Special School Dist. No. 79 v. Special 


(Tex. Civ. 


School Dist. No. 2, 121 Ark. 581, 182 
SW 268. 
56. In re EOE Independent 


School Dist., 25 Pa. Co. 

57.) Union) ip: Ane Dist./v. 
Stockport Independent School Dist., 
149 Iowa 480, 128 NW 848. 

58. Union Tp. School Dist. v. Stock- 
port Independent School Dist., supra. 


59. Polk County School Dist. No. 
25 v. Parker, 123: Ark. 317;°185 SW 


62. Common School Dist. No. 52 wv. 
Rurai Special School Dist. No. 11, 146 


Ark. 32, 225 SW 21. 


63. Clara. v. Winn, 162 Ark. 
258 SW 333. 


Municipal independent district see 
supra § 94. 


64. Ferguson vy. Leigh, 
A.) 193 SW 206. 


320, 


(Tex. Civ. 


65. Cal.—Frankish v. Goodrich, 157 
Cal. 618, 108 P 685; Bay View School 
Dist. v. Lhinscott, 99s. Cailss25, sens 


781. 


Mich.—Saginaw Tp. v. School Dist. 
No. 1, 9 Mich. 541. 


Minn.—Winona v. School Dist. No. 
82, 40 Minn. 13, 40 NW 539, 12 AmSR 
687, 3 LRA 46. 


Mo.—State v. Appleton City Bd. of 
Education, 53 Mo. 127. 


Pa.—In re Apportionment of In- 
debtedness of Old Forge Tp., 8 Lack 
LegN 264. 

See McCarter v. Bradley Beach Bd. 
of Education, 73 INieJ. lu. hsOlemocmss 
93 (applying the rule). 

Effect of alteration of districts in 
general see supra § 80. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 93-94] 


territory ;°° and the inclusion or annexation of all 
of the territory of an existing district extinguishes 
such district.°7 


Restoration of territory to common school dis- 
trict.“ A statute providing that territory which 
has been attached to an independent district may 
be restored to the territory to which it geographical- 
ly belongs has been held to authorize the restora- 
tron of territory attached to an independent district 
after its creation only, and not territory included 
in such independent district at its creation.°® It 
has been held that a statute providing that no ter- 
ritory shall be restored until a schoolhouse has been 
erected within the limits of “said territory” does not 
require the erection of a schoolhouse in the territory 
to be detached but only in the territory or district 
to which it is sought to be restored.*°® 


[§ 94] b. Municipal Independent Districts. As 
has been pointed out in the last preceding section of 
this treatise,“ the statutes of some jurisdictions 
provide for or authorize independent school districts 
comprising the territory of a city, town, or village, 
or such territory and additional territory adjaceut 
thereto.*? Such an arrangement does not take either 
from the district or from the city or town its distin- 
guishing features,** and districts created or existing 
under such a statute are to be distinguished from a 
mere department of education or branch of the mu- 
nicipal government of the city or town whose ter- 
ritory is included within their boundaries.** A con- 
stitutional amendment granting “home rule” to a 
city does not affect the existence of a municipal 
school district comprising the territory of such 
eity;‘® and where a statute provides that every 
city or town shall constitute a separate school dis- 
trict, an amendment excepting therefrom cities of a 
particular class is not to be construed as retroactive 
so as to destroy or impair the existence of a district 
theretofore organized and existing in a city of the 
class excepted.7® A statute permitting any city, 
town, or school district to be organized into and es- 


66. In re Apportionment of Indebt- 
edness of Old Forge Tp., 8 LackLegN 
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tinct from the municipal corporation, 
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tablished as an independent district does not au- 
thorize a town included within the boundaries of 
an independent district to withdraw therefrom and 
establish itself as a new independent district.77 It 
has been held that a statute providing that a city 
shall constitute one school district for the white race 
and one for the colored race constitutes such city but 
a single district, which is to contain schools for both 
races.*® 


Incorporation of city or town in establishing dis- 
trict ipso facto.7® Under a statute providing that 
every city or town existing at the time of its enact- 
ment or thereafter created shall constitute a sepa- 
rate school district, such a municipality by its in- 
corporation and without other proceedings becomes 
a separate or independent district;*°® and, similarly, 
under a statute providing that every school district 
containing or comprising a city or town shall con- 
stitute an independent school district, such district 
ipso facto becomes an independent district when 
the statute goes into effect.*1 In the absence, how- 
ever, of clear and express provision to that effect, 
the mere incorporation of a city or town is not in it- 
self effective to create a municipal school district,*° 
and, where the statutes make some further act neces- 
sary, compliance with such requirement is prerequi- 
site to the effective creation and existence of the 
district.6° A statute providing that each city shall 
constitute a school district applies where a village 
becomes a city after the enactment of the statute.** 


Unincorporated villages. A statute authorizing 
any city, town, or village to be organized into a school 
district has been held to apply to unincorporated vil- 
lages as well as to incorporated municipalities ;** 
but where a contrary intention appears an unincor- 
porated village cannot constitute or be organized 
into a municipal district,** and so a municipality the 
incorporation of which is void cannot validly be so 
organized.®* 

Territory and extent.** In the absence of any 
provision of the statute all of the territory of a city 


Okl. 48, 241 P 787; In re Apportion- 


(Pa.) 264, 4 

67. Curtis v. Haynes Special School 
Dists No. “H:., 123° Ark. 129, 193 ‘SW 
523; Kramm v. Bogue, 127 Cal. 122, 
59 P 394; McGovern vy. Fairchild, 2 
Wash. 479) “270R 173. 

68. Effect of dissolution of district 
as restoring territory to districts from 
which it was taken see infra § 110. 

69. Williams v. Core, 124 Iowa 213, 
99 NW 732 foverr Albin v. West 
Branch, 58 Iowa 77, 12 NW 134]. 

70. Odendahl vy. Russell, 86 Iowa 
669, 53 NW 336. 


71. See supra § 93. 
72. See statutory provisions. 
73. Fort Worth v. Zane-Cetti, (Tex. 


Commn., A.) 278 SW 183 [aff (Civ. A.) 
269 SW 130]. 


School district as corporate entity 
Separate and distinct from municipal- 
ity within its boundaries see supra § 
47. 


74. See Woodland Bd. of Education 
v. Board of Trustees, 129 Cal. 599, 62 
P 173 (pointing out the distinction, 
under statutes of two _ different 
natures); Alexandria Independent 
School Dist. v. Wayne Tp. Independ- 
ent School Dist. No. 2, 35 S. D. 474, 
152 NW 706 (holding that a special 
act incorporating a city did not create 
a school corporation separate and dis- 


J56 C. J.—17] 


but only established a department of 
education of the municipal govern- 
ment). Compare Traverse City Bd. 
of Education v. Straub, 182 Mich. 665, 
148 NW 716 (holding that the electors 
of a. city authorized to alter, amend, 
or repeal any special act affecting any 
existing municipal department had no 
authority to amend or repeal the pro- 
visions of a special act relative to the 
public schools, where such city con- 
stituted a special school ‘district). 


Municipal departments of education 
see Municipal Corporations §§ 1568— 
1585. 

75. Ft. Worth v. Zane-Cetti, (Tex. 
Commn. A.) 278 SW 183 [aff (Civ. A.) 
269 SW 1380]. 


76. Scott v. San Mateo County, 27 
Calg Awe 108,115 Boo. 


77. State v. Newport Independent 
School-Dist., 42 Minn. 357, 44 NW 120. 


78. Story v. Alamance County, 184 
N. C. 336, 114 SE 493. 


Power to establish separate schools 
for white and colored children see 
Civil Rights §§ 11, 14. 

79. Extension of corporate limits 
of city or town as enlarging municipal 
school district see Municipal Corpo- 
rations § 112 text and notes 45-47. 

80. Buckman v. State, 81 Oh. St. 
171, 99 NE 158; Harp v. Garfield 
County Cons. School Dist. No. 1, 115 


ment. of Indebtedness of Old Forge 
Tp., 8 LackLegN (Pa.) 264. To same 
effect Hornbeck vy. State, 33 Ind. A. 
609, 71 NE 916. See Alexandria Inde- 
pendent School Dist. v. Wayne Tp. In- 
dependent School Dist. No. 2, 35 S. D. 
474, 152 NW 706 (to same effect, 
where a city created by special stat- 
ute was reorganized under the general 
law providing that every city should 
constitute a school district). 


81. McCarter v. Bradley Beach Bad. 
of Education, 73 N. J. L. 301, 63 A 93; 
Jones v. Humphrey, 47 S. D. 525, 199 
NW 772; Weidenbach vy. Highmore 
eas of Education, 42 S. D. 432, 176 NW 


82. Tukwila School Dist. v. Bur- 
rows, 111 Wash. 329, 190 P 1010. 


83. Cist v. State, 21 Oh. St. 339. 
84  O’Connor v. Evanston High 


School Dist. Bd. of Education, 288 Ill. 
240, 123 NE 2838. 


85. State v. Gill, 190 Mo. 79, 88 SW 
628; State v. Heath, 56 Mo. 231. 


86. McManning v. Farrar, 46 Mo. 
3876; Harrison School Dist. No. 2 v. 
Minot, 48 N. D. 1189, 189 NW 338. 


87. Waldrop v: Kansas City South- 
ern R. Co., 131 Ark. 453, 199 SW 369; 
LRA1918B 1081. 

88. Of independent districts in 
general see supra § 93 
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or town must be included in a municipal independent 
school district;$® and under a statute, authorizing 
the organization of independent districts, which pro- 
vides that such a district shall include all the ter- 
ritory of the municipality, territory included within 
such a district and within the limits of a munici- 
pality cannot be detached therefrom and attached to 
another district or combined with other territory to 
form a new district,°° except that where a statute 
authorizes a municipal district of a city of a desig- 
nated class to attach to itself adjacent territory, the 
right of such a district to annex particular territory 
is not affected by the fact that such territory is al- 
ready attached to or included in a municipal district 
of another class.°1: Where the incorporation of a 
city or town ipso facto establishes it as an independ- 
ent district,9? the whole of the territory within its 
corporate limits is embraced in such district ;°* but 
a statute declaring that all of the territory within 
the corporate limits of any city or town shall con- 
stitute a part of or be included in the municipal 
school district of such city or town operates’ prospec- 
tively only, and is not retroactive as to territory 
within a city or town which was not theretofore in- 
cluded in its municipal district.°* Under a consti- 
tutional provision authorizing the legislature to con- 
stitute any city or town a separate and independent 
school district, only territory within a city or town 
may be established as or included within such a dis- 
trict, and not a larger territory including the mu- 
nicipality within its boundaries;®° and in general 
a statute providing for the incorporation of cities 
and towns for school purposes only, or for the es- 
tablishment of independent schoo] districts compris- 
ing each city or town, authorizes the inclusion in 
such corporation or district of such territory only as 
is within the limits of the municipality.°® Some stat- 
utes, however, expressly or by implication authorize 
the inclusion in or annexation to a municipal, dis- 
trict of territory outside the corporate limits of a 
city or town:®* Thus, where an intention appears 
from the statute that the boundaries of the inde- 
pendent district need not coincide with those of the 
city or town, territory outside of its corporate lim- 
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its may be included in such distriet,®* and under a 
statute authorizing cities or towns to incorporate. 
territory of a designated area or size for school pur- 
poses, lands outside the limits of a city or town may 
be embraced within the municipal district so long as 
the area prescribed by the statute is not exceeded.?® 
Where the inclusion of additional or adjacent ter- 
ritory is thus authorized, any additional area or 
amount of territory may be taken for or annexed to 
a municipal district, in the absence of express stat- 
utory restriction;! and the power of a municipal 
school district, or a city incorporated for school pur- 
poses, to extend its boundaries for such purposes only 
is not limited or restricted by a statute limiting the 
amount of territory which may be annexed to a city, 
as such, at any one time.” Territory of a rural high 
school district, as well as that of a common school 
district, may be attached to or included in a mu- 
nicipal district under such a statute.* Under a stat- 
ute authorizing any city or town, together with the 
territory attached to it for school purposes, to be 
organized into and established as a municipal school 
district, outlying territory adjacent to a city or town 
may be included with it in organizing a municipal 
district without having been previously annexed to 
such city or town for “school purposes* and without 
having first been attached to the city or town in its 
corporate capacity or brought within the corporate 
limits;° and it is not necessary that the city or town 
shall organize as a municipal school district and 
then attach such outlying or adjacent territory to 
itself by the procedure prescribed for annexing ad- 
ditional territory.° On the other hand, adjacent ter- 
ritory which, with a city or town, has theretofore con- 
stituted a common school district need not be in- 
cluded in the municipal district formed under such 
a statute.’ Under a statute authorizing unincorpo- 
rated villages to incorporate for school purposes 
only, the territory of a city or incorporated town can- 
not be incorporated for school purposes or organized 
into an independent district.® 


[§ 95] 3. High School and Graded School Dis- 
tricts.° In a number of jurisdictions special pro- 
vision 1s made by statute for the establishment and 


Extension of corporate limits of 
city or town as extending municipal 
school district see Municipal Corpo- 
rations § 112. 

General rules as to territorial ex- 
tent of school districts see supra §§ 
51-61. 
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177 SW 937 (applying the rule to 
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statute making such districts subject 
to the laws relating to special dis- 
tricts in cities and towns so far as 
applicable). 

91. State v. Pittsburg Bd. of Edu- 
eation, 128 Kan. 487, 278 P 74h 

92. See supra text and note 80. 


93. Frankish v. Goodrich, 157 Cal. 
613, 108 P 685. 


94, Fairview Independent School 
Dist. Vv. Burlington Independent 
School Dist., 139 Iowa 249, 117 NW 
668. 

95. Missouri, etc., R. Co. v. Whites- 


boro, (Tex. Commn. A.) 287 SW 904 


[rey (Civ. A.) 275 SW 729]. 

96. Princeton Graded Common 
Schools v. Stone, 142 Ky. 715, 135 SW 
307 [reh den 143 Ky. 495, 136 SW 
894]; Lowery v. Graded School, 140 
N. C. 33, 52 SE 267; State v. Hidson, 
76 Tex. 302, 18 SW 263, 7 LRA 733. 


97. See statutory provisions. 


98. Viland v. Veblen Independent 
School Dist. Bd. of Education, 38 S. 
D. 440, 161 NW 810, 37 S. D. 412, 158 
NW 906. 


[a] Bule applied.—Where a statute 
providing that any city, town, or vil- 
lage may become incorporated as a 
special school district requires the 
county superintendent to call an elec- 
tion to pass upon the proposal, by 
posting notices of election which shall 
describe the boundaries of the pro- 
posed district, it is implied that the 
boundaries of such district need not 
coincide with those of the city or 
town, and so territory outside thereof 
may be included in the district. Vi- 
land v. Veblen In'dependent School 
Dist. Bd. of Education, 88 S. D. 440, 
161 NW 810, 87 S. D. 412, 158 NW 906. 


99. State v. Buchanan, 37 Tex. Civ. 
A. 325, 83 SW 723; Pinson v. Vesey, 
23 Tex. Civ. A. 91, 56 SW 598; State 
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1. Fort Dodge School Dist. v. Wah- 
kansa Dist. Tp., 15 Iowa 484. 


2. Eagle Lake y. Lakeside Rice 
Mill Co., (Tex. Civ. A.) 144 SW 712; 
Eagle Lake v. Lakeside Sugar Refin- 
ing Co., (Tex. Civ. A.) 144 SW 709. 

Extension of boundaries of city or 
town in general see Municipal Corpo- 
rations §§ 65-75. 


3. Bunning v. Womer, 
320, 182 P 387. 


4 State v. Mayview Bd. of Edu- 
cation, 65 Mo. 587; State v. Heiser, 60 
Mo. 540. 


5. State v: a pplston Gity Ba son 
Education, 53 Mo. 127. 


6. State-v. Appleton City Bd. of 
Education, 64 Mo. 53. 


7. Beavers v. State, 60 Ark. 124, 29 
SW 144; State v. Searl, 50 Mo. 268. 
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Sw 921. 
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existence of high school or graded school districts.1° 
Such a district is a distinct entity from the common 
school districts included within it or of which it is 
composed,'! and common school districts do not lose 
their separate identities by being included in a high 
school or graded school district.12 The mere fact 
that high school subjects are taught or a high school 
is conducted in a common school district does not 
constitute such district a high school district,!* and 
so, under a statute prescribing one procedure for the 
consolidation of districts including a high school 
district, and another for the consolidation of districts 
not including a high school district, the fact that a 
common school district proposed to be included in 
a consolidated district maintains a high school does 
not require that the former, rather than the latter, 
mode of procedure be adopted.14 


Creation or establishment.t®° The organization of 
high school or graded school districts is authorized 
only where a statute provides therefor;!* and, on 
the other hand, such districts must be organized 
where the statute so requires.'7 <A statute provid- 
ing for the establishment of high school districts 
for the support of one or more high schools therein 
does not authorize the establishment of such a dis- 
trict where there is no high school within its terri- 
tory.1° Under a statute authorizing the establish- 
ment of a high school in any township in which none 
exists, the fact that a high school exists in a city 
located in the township does not prevent such es- 
tablishment where such city, by its incorporation, 
became segregated from the remainder of thé town- 
ship for school purposes.t® Where a statute author- 
izes the establishment of a district high school in 
any district having a specified number of schools 
and persons of school age, it is sufficient if two or 
more districts, joining together in organizing a high 
school district, under statutes providing therefor, 
have together the statutory number of schools and 
persons of school age, although no one of them alone 
possesses the statutory qualifications.2° Under a 
statute authorizing the county board of education 
of each county to establish one or more high schools, 
the board has authority, at least where it acts rea- 
sonably, to divide the county into high school dis- 
tricts and to provide for the attendance of persons 
residing in each district at the high school situate 
therein.2! Where authority to create a high school 
district is vested by statute in the boards of trus- 
tees of the common school districts proposed to be 
included therein, a high school district cannot be 


vice versa see infra § 478. 16. 
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created against the will of the trustees of any one 
of such common school districts.2 A statute pro- 
hibiting the organization of a high school in any 
district the assessed value of which is below a speci- 
fied amount does not require a district having a low- 
er assessed valuation than that so specified to cease 
conducting a high school organized therein before 
the enactment of the statute.2* <A statutory re- 
quirement for the maintenance of a high school by 
the county board of education is complied with by 
uniting with a city school district within the county 
in establishing and maintaining a high school, un- 
der an agreement for sharing the expenses there- 
of ;?4 but a statute requiring the maintenance of a 
high school in each district is not complied with by 
contracting for the education of pupils in a high 
school in another district.2° Under a statute re- 
quiring the establishment of at least one high school 
in each county unless a high school has already been 
established therein, in which case arrangement may 
be made by contract for high school instruction to 
the children of the county, and providing further 
that the first county high school to be established in 
each county shall be at the county seat if a high 
school is not already in existence there, a high 
school must be established at the county seat if none 
already exists there even though there is in exist- 
ence a high school at another place in the county.?® 
Under a statute authorizing the establishment of a 
township high school, and providing that two or 
more adjoining townships may cooperate in the es- 
tablishment and maintenance of a high school, ad- 
joining townships may organize a district for high 
school purposes out of their joint territory, and are 
not restricted to a mere agreement between them for 
the establishment of a high school;?7 but a statute 
authorizing a school district adjacent to a high 
school district to be admitted thereto upon such 
terms as may be agreed upon by its trustees and 
the high school board has been held not to contem- 
plate the annexation or inelusion of such terri- 
tory in the high school district, but merely the 
admission to the high school of pupils from the 
adjacent district upon proper terms.?8 Under stat- 
utes providing for the establishment of a joint high 
school district by agreement or arrangement be- 
tween two or more districts, a contract is effected 
upon the adoption by each district of a resolution or 
by-law establishing such a high school district,?® 
and so neither of the constituent districts can with- 
draw from the high school district or abrogate the 
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262 P 1092. 
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arrangement by repealing its by-law.°° A statute 
requiring the establishment of a high school is not 
invalid for failure to require separate schools for 
white and colored children, under a constitutional 
provision for such separate schools, nor as contem- 
plating a high school for white children only, but 
requires separate high schools for both races.*+ 


Territory and extent. Only such districts or ter- 
ritory may be organized as or included in a high 
school or graded school district as may be per- 
mitted or authorized by statute.°? In the ab- 
sence of statutory requirement, the whole of a com- 
mon school district need not be included in a graded 
school district®* or high school district,?* and the 
boundaries of the latter need not coincide with the 
boundaries of the common school district.2° Terri- 
tory embraced in an existing high school district 
ordinarily cannot be attached to or ineluded in an- 
other such district,’® although under a statute au- 
thorizing common school districts to be grouped to 
form a high school district, and a further statute 
declaring that such high school districts shall be 
classed as common school districts, a high school 
district may be grouped with other common school 
districts to form a new or enlarged high school dis- 
trict,?7 and it is immaterial to the right of two or 
more districts to unite for the purpose of forming 
a rural or union high school district that such dis- 
tricts comprise a part of a county high school dis- 
trict.28 No objection, however, to the inclusion in 
a high school district of territory of a common school 
district can be founded upon the fact that the lat- 
ter already maintains a high school.?® Where no 
authority is given therefor by statute, a high school 
or graded school district cannot be created by unit- 
ing an independent school district and a common 
school district ;*° but a statute providing for the 
grouping, in order to form a high school district, of 
common school districts and independent school dis- 
tricts authorizes common and independent districts 
to be grouped together, and does not merely permit 
common school districts to be grouped with common 
school districts and independent districts with in- 
dependent districts.41 Where separate statutory 
provisions exist relative to the establishment of 
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graded schools in cities and in rural districts, a 
city cannot be included with outlying or adjacent 
territory in a rural graded school district;*? but 
where a statute relating to the establishment of 
high school districts declares that for high school 
purposes a city shall be considered a part of the 
township in which a majority of its inhabitants re- 
side, the fact that a city has been organized into a 
special or municipal school district is immaterial 
to the right to include the township in a high school 
district.4® It has been held that, where the statutes 
relating to graded school districts contemplate their 
creation out of existing common school districts, a 
provision for the enlargement of such graded dis- 
triets does not authorize the annexation thereto of 
territory not organized for school purposes.** Un- 
der a statute making the territory of a high school 
district the same as that of the common school dis- 
triet or districts of which it is composed, the de- 
tachment of territory from a common school dis- 
trict comprised in a high school district detaches 
the same territory from the latter.*® 


Community high school districts. Under a stat- 
ute authorizing the creation of “community” high 
school districts, the territory of such a district must 
usually be limited to a community of people with 
common interests and associations, with a community 
center, where the people are accustomed to gather 
and intermingle;*® and the territory of separate 
and distinct communities cannot be included in one 
community high school district.47 It is not neces- 
sary, however, under such a statute, that the ter- 
ritory of the district shall compose a single com- 
munity for other than high school purposes,*® 
nor is it essential that a community center shall 
exist therein;*® and it has been held that the fact 
that such a district adjoins and abuts upon a city 
or village does not necessarily affect its validity.®° 


Constitutionality of statutes. A statute providing 
for the establishment and maintenance of higher 
schools or graded schools is not in violation of a 
constitutional provision directing the legislature to 
provide a thorough and efficient system of free 
schools whereby all children of the state may re- 
celve a common school edueation,®! and a constitu- 
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tional provision for the division of each county into 
suitable school districts does not prevent the crea- 
tion of one or more high school districts in a coun- 
ty, under an act specifying that the existence of the 
eommon school districts shall not thereby be im- 
paired or affected.°? It has been held that a statute 
providing for the establishment of county high 
school districts is not in violation of a constitution- 
al provision requiring separate schools for white 
and colored children and providing that no child of 
either race shall be permitted to attend a school 
provided for children of the other race, where there 
is nothing in the statute requiring children of both 
races to attend the same high school;°* and a stat- 
ute providing for the establishment of a graded 
school is not to be construed as contemplating a 
graded school for white pupils only, nor as contem- 
plating the instruction of both white and colored 
pupils in the same building, but rather the pro- 
vision of separate buildings for the two races.°* <A 
statute creating county high school districts is not 
unconstitutional as interfering with or diminishing 
the school taxes or the method of their apportion- 
ment to the school districts, as fixed by the state con- 
stitutional, where under the act the existence of the 
common school districts is not impaired or af- 
feeted.°® 


[§ 96] 4. Consolidated or Union Districts.°° 
Statutes in a number of jurisdictions provide for 
the consolidation or union of two or more school 
districts or other local school organizations to form 
a new district, usually designated a “consolidated” 
or “union” district.°7 Such a district has no differ- 
ent status than a district created from territory 
theretofore unorganized, or any other district;*® 
so it may be divided, or territory may be detached 
therefrom, the same as any other district,°® and it 
may itself be consolidated with another or other 
districts to form a larger consolidated district.®° 
The consolidation of districts, however, under such 
a statute, is to be distinguished from a change or 
alteration of existing districts or the attachment of 
additional territory thereto;*t thus a mere change 
of boundaries or annexation of territory does not 


result in the creation of a consolidated district,*? 
of the legislature, under such consti- } 961. 
tutional provision, to provide for the 
establishment and maintenance of 
high schools). 
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nor is the creation of a new district out of the 
territory of existing districts and parts of districts 


‘a consolidation, within the meaning of the statute ;°* 


and, conversely, statutes relative to the consolidation 
of districts do not apply to or restrict the creation 
of a new district out of existing districts or parts 
thereof,®* or the detachment of territory from one 
district and its attachment to another.6° A stat- 
ute authorizing the consolidation of school districts 
has no effect upon existing districts further than 
to give them the additional power to join together 
for the maintenance of their schools,®® and it does 
not violate a constitutional provision requiring the 
establishment and maintenance of a uniform system 
of free publie schools.°7 In jurisdictions in which 
statutes provide for separate school districts for 
children of the white and colored races, a consoli- 
dated district may be established for one race with- 
out establishing it for the other race also.®* <A: stat- 
ute providing for the merger of a graded school 
district and the county board of education when- 
ever their codperation becomes desirable in order to 
provide more economical or efficient administration 
of the schools, authorizes such a merger where a high 
school conducted jointly by the graded school dis- 
trict and the county board has become inadequate 
and the two bodies are without current means to 
erect a new building.®? 


Territory or districts included. In the absence 
of statute authorizing it, no consolidated district 
can be created nor any consolidation effected;7° and 
so only such school districts may be consolidated or 
comprised in a consolidated district as the statute 
authorizes.’4_ A consolidated district must, by defi- 
nition,’ comprise or be created from at least two 
other districts,’* and where, as in some jurisdic- 
tions, the statutes provide only for the consolidation 
of not less than three or some other specified num- 
ber of districts,** an attempt to consolidate a lesser 
number of districts than that specified by the statute 
is ineffective.’° Similarly, a statute providing that 
when a city or town is divided into two or more 
school districts they may be consolidated authorizes 
only the consolidation of all the districts comprised 
in the city or town, and fewer than all of them 
ius ae v. State, 191 Ind. 502, 133 
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cannot be consolidated, leaving one or more outside 
the consolidated district.7* Under some statutes, 
a consolidated district may be formed from or in- 
clude parts of existing districts, less than the whole 
thereof,’* and its boundaries need not coincide with 
the boundaries of existing districts,** although they 
may do so.7® So under a statute authorizing the 
citizens of any community to form a consolidated 
district therein, such district may inelude two or 
more common school districts or parts‘ of districts,’° 
and the term “community” is not to be construed in 
any strict or technical sense, but rather as meaning 
a neighborhood or locality. Under other statutes, 
however, parts of districts cannot be consolidated, 
but only the whole of them,** as their boundaries 
exist at the time of the consolidation;*? and there- 
fore part of the territory comprised in a consoli- 
dated district cannot be taken for or ineluded in an- 
other consolidated district, since such territory would 
not be bounded by school district lines.** It is the 
usual rule that a statute providing in general terms 
for the consolidation of school districts authorizes 
the consolidation of municipal school districts,*® or 
the consolidation of an independent district with 
a rutal or common sehool district,*® although as to 
the latter point there is authority to the contrary ;§* 
but where an officer or board is without power to es- 
tablish or maintain a school in a city he or it can- 
not accomplish that end by including the municipal 
district in a consolidation.’* It has been held that, 
where common school districts are authorized to unite 
or join together for high school purposes, a dis- 
trict in one high school distriet cannot be consoli- 
dated with a district in another high school district, 
since the resulting loss of the separate identities 
of the two districts*® would render uncertain the 
application of the statutory provisions for the main- 
tenance and government of the high school dis- 
triets.°° Under a statute prescribing different modes 


76. Hill v. Smith, 81 N. H. 262, 124 


77. Wubanks v. Futrell, 112 Ark.| text and note 60. 
4387, 166 SW 172; Hope v. Shelby sine 


County Bd. of Education, 213 Ky. 
717, 281 SW 815; Holton v. Mason 
County. Bd. of Education, 176 Ky. pra § 94. 


578, 195 SW 1108; Davis v. Ander- 


son, 171 Ky. 544, 188 SW 652. 86. Murph y. 
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Inclusion of consolidated district in| A.) 22 SW (2d) 712; 
AGG 7: new consolidated district see supra|ty School Bd. v. Wilson, 


Fisher v.. Whittus, 27 0. C. A. 94. 
Municipal school districts see su- 


ra Consolidated School 
Dist. No. 39, 168 Ark. 


[§ 96 


of procedure for the formation of a consolidated 
district dependent upon whether or not it contains 
an existing consolidated district, the provisions ap- 
plicable where such a district is contained do not ap- 
ply where an existing consolidated district is only 
partially contained in the proposed new district.°? 


Effect of consclidation on component districts. A 
consolidated district supersedes, over all the terri- 
tory embraced within its boundaries, the several 
districts or parts of districts of which it is com- 
posed;®? so each of the component districts loses 
its separate identity, by virtue of the consolidation,®? 
except as may be otherwise provided by statute for 
particular purposes,®°* and the powers and duties of 
such districts are at an end.°® 


Withdrawal or segregation of territory.°* <A stat- 
ute providing for the withdrawal or segregation from 
a consolidated district of one or more of the orig- 
inal districts of which it was formed or composed 
does not authorize the withdrawal of a part only 
of such a component district,°7 but only such ter- 
ritory may be detached as formed a common school 
district at the time of the consolidation.?* More- 
over, it has been held that such a statute does not 
authorize the withdrawal of territory from the cen- 
ter of a consolidated district,9® nor territory so 
located that its withdrawal will separate the con- 
solidated district into disconnected parts.t The 
withdrawal or segregation of territory may be ac- 
complished only by pursuing the procedure pre- 
seribed by statute for such withdrawals,? and can- 
not be effected by going through the form of cre- 
ating a new district comprising the territory de- 
sired to be withdrawn, under statutory provisions 
relating to the creation of new districts. Where no 
provision is made by statute for the withdrawal or 
segregation of the territory of a component district, 
it cannot be withdrawn without first dissolving the 
consolidated district.* 


Limestone Coun- 
(Tex. Civ. 
A.) 5 SW (2d) 805. 

See statutory provisions. 


[a] In Washington, under Rem- 
ington & B. Code § 4446, each com- 
ponent district or member of a con- 
solidated district retains its corpo- 


587, 270 Sw | rate existence for the purpose of pay- 


78. State v. Schuster, 285 Mo. 399,| 973; State v. Scott, 304 Mo. 664, | ing its prior indebtedness, and is sub- 
227 SW 60. oe Bits poe Gunderson v. Elgaaen, ee to taxation therefor as a Hey 
ie 3 . 664,| 43 S. D. 215, 178 NW 984; Nelson | rate entity ate v ausen, 6 
Pe re Os Mo v. Lembeke, 43 S. D. 207,178 Nw | Wash. 324, 119 P 797. 
‘ yes? me ; 981. 95. State v. gcipoiger, 103 Oh. St. 
Vv Pe son ene 260. ee Fy, Independent school districts in gen- | 492, 134 NE 443. 


. Jones, 266 Mo. 191, 181 SW 

heed u 87. Walker 
[a] City and adjoining district | 89, 219 P_ 659; 
constitute a community, within the 


meaning of such statute, so that they 142, 178 NW 13 9. 


eral see supra § 93. 


v.. Chambers, 
Isaacson vy. Parker, 
42 S. D. 562, 176 NW 653, 438 S. D. 96. 


Powers and paul of district 
Officers and Ma i in general see in- 
fra §§ 202-21 


Stesietien or abolition of dis- 
tricts see infra §§ 98-112. 


93 Okl. 


may be included together to form a 88. Houston County Bd. of Edu- 5 later v. g 
pan celicated district, State v. Scott,| cation v. Hunt, 199 Ga, 749, 126 SE Pay is acd \ peice ina as 
304 Mo. 664, 264 S : : : 

81. State v. Scott, supra; State 89. See infra text and note 93. ies Re Madison, 317 Ill. 49%, 
vy. Jones, 266 Mo. 191, 181 SW 50. _ 90. State v. Thaanum, 74 Wash. 99. P Lukenbill a4 

82. Peo. v. Madison, 317 Ill. 477, | 58, 132 P 728. 146 NE oof oe Ill. 64, 
148 NE 247; Peo. v. Keechler, 194 High school districts see supra § : : 
Ill. 235, 62 NE 525; State v. Orr, 192 | 95. 1, Peo. v. Lukenbill, supra. 
Iowa 1021, 184 NW 326; State v.| 91, State v. Clarke, 108 Nebr. 638,|,.2 Slater v. Kesey, 102 Cal. A. 266, 
Consolidated ves oney school 188 NW 472. 282 P 1021. 
Dist., 190 Lowa 3 } 92. State v. Scott, 307 Mo. 2 Procedure for altering school dis- 
State v. Scott, 304 Mo. 664, 264 SW] o.0*4uP Sey. 0. 459) | aviots 4m. general: see, supra §§ 662 
369. j Madi 317 Il. 477 93. Bacon v. Barnstable Thir- ee 

83. he A adison, « . >|teenth School Dist., 97 Mass. 421; 3. Slater v. Kesey, 102 Cal. A. 266, 
148 NE 247. Walker v. Bennett, 125 S. C. 389, 118 | 282 P 1021. 

84. Peo. v. Benton, 301 Ill. 32, 133|SE 779; Dyer v. Callahan County 4 Blue v. eg ed County, 146 

Cons. School Dist. Noy (dj (Rex. jGiv. I Miss! 4715 TIgSe 7s 


NE 700. 
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§§ 96-99] 


Transaction as constituting consolidation or annex- 
ation. In determining whether or not the grouping 
of two or more districts together constitutes a con- 
soidation of them or a mere annexation to one of 
the other or others, it is immaterial that the new 
district retains or is given the name of one of the 
component districts.” It has been held that an or- 
der extending the boundary lines of one district to 
include other designated districts, and dissolving 
the latter districts, effects a consolidation of all 
such districts and not merely the annexation of the 
latter districts to the former.® 


[§ 97] 5, Joint Districts.” A joint school dis- 
trict, as provided for by statute in some jurisdic- 
tions,® may result from the division of a eounty into 
two or more counties, in such manner that the coun- 
ty lines passes through the district, as well as be ere- 
ated from territory in two or more existing coun- 
ties.° Under a statute providing that a school dis- 
trict divided by the division of a township shall be 
a joint district, however, the annexation of part of 
a township to an adjacent city does not make joint 
a district divided by such annexation, the division 
contemplated by the statute being one in which both 
parts of the township remain under township gov- 
ernment.‘® A statutory provision for the creation 
of joint school districts by the same proceedings as 
are prescribed for the creation of districts lying 
wholly within the boundaries of one county does not 
contemplate duplicate proceedings in each county, 
but only a single course of procedure.11 Where 
statutes provide for separate schools for white and 
colored pupils,’? a joint district may be created, 
under statutes authorizing such districts, for either 
class of schools, in the absence of any provision to 
the contrary.'? 


[§ 98] F. Dissolution or Abolition't—1. Power 
To Dissolve or Abolish—a. In General. Subject only 
to constitutional limitations, a state legislature has 
plenary power to dissolve or abolish school dis- 


Dissolution of districts see infra Minn.—Kramer 
§§ 98-112. ty, 

5. Camp v. Barr, 181 Ark. 939, 28 
SW (2d) 1071. 

6. Camp v. Barr, supra. 

7. “Joint school district” see su- 
pra § 14. > 

8. See statutory provisions. 

9. Las Animas, etc., Land Co. v. 
Preciado, 167 Cal. 580, 140 P 239. 

Inclusion in school district of ter- 
ritory partly in each of two or more 


124, 210 P 1064. 
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144 Minn. 195, 175 NW 101. fal 


Mo.—State v. Brooks, 249 SW 73; 
State v. Stouffer, 197 SW 


Mont.—State v. Meyers, 


Or.—State v. Clatsop County School 
Dist, N03) 78-Or, 188, 152° P' 227. 

Constitutionality of statutes abol- 
ishing local subdivisions of state in 
general see Constitutional Law § 174. 
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triets and other local school organizations within 
the state,1® and to transfer their property and func- 
tions to other municipal or political agencies ;*® and 
it may itself exercise such power by direct legisla- 
tion,’7 or may provide for its exercise by particular 
courts, officers, or boards, or by the electors or tax- 
payers of the district.1% A district may be abolished 
for any reason satisfactory to the legislature, at its 
own will,‘* and without the consent of the dis- 
trict or the persons who reside therein,?° provided, 
of course, contracts of the district are not im- 
paired;?! but a statute making the assent of the 
voters of the district a condition precedent to its 
dissolution or abolition does not constitute an un- 
constitutional delegation of the legislative power.?? 
A constitutional provision prohibiting the legisla- 
ture from repealing the charter or act of incorpo- 
ration of any municipality, city, or town,?* or re- 
serving to the people of the state powers of initiative 
and referendum as to local legislation,?* does not 
preclude the legislature from providing by statute 
for the dissolution of school districts. 


[§ 99] b. Delegation of Power. As in the case 
of the power to create and alter school districts and 
other local school organizations,?> the power to 
abolish districts has in many jurisdictions been dele- 
gated by the legislature to designated officers, boards, 
or other subordinate agencies.?° Such agencies have 
such powers only as are given them by statute;?* 
so their authority must be found in the statute, and 
where it has not been conferred it does not exist.?® 
A board without power directly to abolish or destroy 
a district cannot be permitted to accomplish the 
same result indirectly.*® Under a statute authoriz- 
ing the dissolution of a district and the attach- 
ment of its territory to an adjoining district or 
districts, a district cannot be dissolved without at 
the same time attaching its territory to another 
district or other districts.°° 


Discretionary power. Where discretion whether 


68 NW 66. 


Reason for rule.—A _ statute 
authorizing the dissolution of school 
districts whenever two thirds of the 
legal voters at a_ special election 
called for the purpose_of ascertain- 
ing their views express their opposi- 
tion to the further continuance of 
the district is not unconstitutional as 
delegating the legislative power to 
dissolve districts, since the legisla- 
ture may make the application or 
taking effect of a statute condition- 


v. Renville Coun- 


248. 
65 Mont. 


counties see supra § 53. 

10. State v. Schriner, 151 Wis. 162, 
138 NW 633. 

11. Morgan v. Elmore, etc., Coun- 
ties Independent School Dist. No, 26 
J, 36 Ida,..372, 211 P 529. 

12. Separate schools for white and 
colored pupils in general see Civil 
Rights §§ 11-14. A 

13. Craig County v. Venters, 138 
Okl. 231, 280 P 830. 

14. Abandonment or closing of 
school buildings see infra §§ 491-— 
493. 

15. Cal.—Worthington School Dist. 
vy. Bureka School Dist., 173 Cal. 154, 
159 P 437. 

Ill.— Peo. 
119 NE 335. 

Kan.—State v. French, 111 Kan. 
820, 208 P 664; Rice County School 
Dist. No. 37 v. Lyons Bd. of Hdu- 
cation, 110 Kan. 613, 204 P 758. 

Mass.—Rawson v. Spencer, 
Mass. 40. 


vy. Cowen, 283 Ill. 308, 


113 


16. Rawson v. Spencer, 113 Mass. 


17. Peo. v. Cowen, 283 Ill. 308, 119 
NE. 335. 

18. Peo. v. Cowen, supra. 

19. Norton v. Lakeside Special 
School Dist., 97 Ark. 71, 133 SW 184; 
Worthington School Dist. v. BHureka 
School Dist., 178 Cal. 154, 159 P 437; 
State v. Brooks, (Mo.) 249 SW 73. 
And see case infra note 21. 


20. Norton v. Lakeside Special 
School Dist; 9" (Arh willy 1338). S We 
184. But see Waldron v. Lee, 5 Pick. 


(Mass.) 323 (dictum, tbat a district 
cannot be dissolved or abolished 
without its consent). 


21. Special School Dist. No. 60 v. 
Special School Dist. No. 2, 181 Ark. 
253, 25 SW (2d) 443. 


Statutes providing for adjustment 
of preéxisting vights and liabilities 
of district, upon dissolution, as im- 
pairing obligation of contracts see 
infra § 114. 


22. State v. Cooley, 65 Minn. 406, 


al, and when the condition arises the 
district is dissolved, not by the 
voters, but by the legislative act it- 
self. State v. Cooley, 65 Minn. 406, 
68 NW 66. 

23. State v. Clatsop County School 
Dist-.No, 35°78 Or; 188, 152° P 2207 


24 State v. Clatsop County School 
Dist. No. 3, supra. 


25. See supra § 49. 
26. See statutory provisions. 


27. Badger v. Knapp, 7 Ill. A. 222; 
In re Lagrange Independent School 
Dist., 7 Pa. Dist. 719. 


28. Fennell v. Lannom, 46 Okl, 519, 
149 P 144; Nicklaus v. Goodspeed, 56 
Or. 184, 108 P 1385; Gillespie v. Light- 
foot, 103 Tex. 359, 127 SW 799; Snoho- 
mish County Cons. School Dist. No. 
105,-69 Wash. 5387, 125 P 767. 


29. Nicklaus v. Goodspeed, 56 Or. 
184, 108 P 135. 


30. Rural Special School Dist. No. 
11 v. Baker, 144 Ark. 397, 222 SW 732; 
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or not to abolish a district is vested in the subordi- 
nate agency, it must consider the best interests of 
the public as a whole?! The dissolution of a dis- 
triet is improper where children residing in the 
territory thereof would be unable, on account of 
weather conditions and roads, to attend schools in 
adjoining districts and would accordingly be de- 
prived of school facilities.*? 

Implied power. A grant by the legislature to a 
subordinate agency of power to create and alter 
school districts ordinarily implies power to dissolve 
or abolish a district, at least for the purpose of at- 
taching its territory to another district or of ecre- 
ating a new district therefrom.*? Power merely 
to change or alter districts or their boundaries, how- 
ever, has been held not to authorize the dissolution 
or abolition of a district.®# 


Independent or special districts.*° In the absence 
of any apparent intention to the contrary, a statute 
authorizing the abolition of school districts applies 
as well to independent or special districts as to com- 
mon school districts.*® 


Districts created by special statute.?7 It has been 
held that a general grant of power to dissolve or 
abolish school districts does not authorize the dis- 
solution of a district created by special act of the 
legislature.?* 

[§ 100] 2. Voluntary and Enforced Dissolution— 
a. Voluntary Dissolution. The dissolution of a 
school district or other local school organization 
may be voluntarily effected by itself or its officers, 
electors, or taxpayers only in such circumstances 
and subject to such conditions as may be prescribed 
by the statute providing therefor,*® and a statute 
authorizing the disorganization or abolition of school 
districts under specified circumstances gives no au- 
thority to a district to dissolve or disestablish it- 
self under any other circumstances.*® Thus, where 
the assent of a majority or other specified propor- 
tion of the voters*! or taxpayers*? of a district is 
requisite to its dissolution or abandonment, no dis- 
trict may be dissolved without such assent. Under 
a statute authorizing the dissolution of a district 


Curtis v. Haynes Special School Dist. 


No. H, 128 Ark. 129, 193 SW 523;| 292 SW 697. 


SCHOOLS AND SCHOOL DISTRICTS 


cial School Dist. No, 26, 173 Ark. 514, 


[§§ 99-100 


in which no building has been erected, the erection 
of a building precludes a dissolution of the dis- 
trict;42 but it has been held that the construction 
of a small annex to an existing building, especially 
where the plans for such annex were not first sub- 
mitted to and approved by the officer by whom they 
were required by statute to be approved, does not 
take away the right to dissolve the district.44 Where 
a statute prohibits the abolition of a district which 
is in debt in any sum, a district which has issued 
bonds may not be abolished until they are paid,*® 
and a district which is liable for damages for breach 
of a contract may not be dissolved while such liability 
exists.4® Similarly, under a statute permitting the 
dissolution of school districts if they have not is- 
sued any bonds or other evidence of indebtedness, a 
district which has executed a note for rent of a 
school building,*? or which has issued warrants for 
services, salaries, equipment, or the like,*® may not 
be dissolved while such indebtedness exists; but a 
lease of a room or building for school purposes,*® 
or a contract with a teacher,°®® or a contract for the 
purchase of schoolroom furniture or equipment,*! 
is not such evidence of indebtedness as will preclude 
the dissolution of the district. Such a statute re- 
quiring freedom from indebtedness is not wholly 
superseded or repealed by the omission of such re- 
quirement in a subsequent statute providing for the 
abolition of districts for the purpose of consolidat- 
ing them with others;>* so, while a district may 
be dissolved under the latter statute for the pur- 
pose of consolidation even though it is indebted,** 
in any other case it may not be dissolved if in- 
debtedness exists.°* The dissolution of a school 
district is not precluded by the failure of the stat- 
ute authorizing it to provide a method or means 
of enforcing or collecting payment of debts in- 
curred by such district, since it is not to be pre- 
sumed that no remedy exists.°> A statute prohibit- 
ing the redistricting of a township more often than 
once in a specified period of time does not prevent 
the abolition of all of the districts in a township 
within the statutory length of time after a redistrict- 
ing or alteration.°° : 


46. Hornbeck vy. State, 33 Ind. A. 
609, 71 NE 916. 


Dickerson v. Webster County Bd. of 
Education, 200 Ky. 255, 254 SW 907. 

Disposition of territory of dissolved 
district see infra § 112. 

31. In re Braintrim Independent 
School Dist., 22 Pa. Co: 190. 

32. In re Lincoln County School 
Dist. No. 61, 139 Wash. 11, 245 P 1118. 


33. Sylvestre v. St. Landry Parish 
School Bd., 164 La. 204, 113 S 818; 
Moore v. Subine Parish, 131 La. 757, 


60 S 234; Peo. v. Davidson, 2 Doug]. 
(Mich.) 121. 
34. Smith v. Crawford, 22 OhNP 


NS 209; Woolsey v. Nelson, 43 Okl. 
97, 141 P 436. 
35. Generally see supra §§ 93, 94. 


36. Curtis v. Haynes Special School 
Dist. No. H, 128 Ark. 129, 193 SW 523; 
Hughes v. Robuck, 119 Ark. 592, 179 
SW 163. 

37. Creation by special statute in 
general see supra § 48. 

38. Park v. Rural Special School 
Dist. No. 26, 178 Ark. 514, 293 SW 
1035; Carter Special School Dist, v. 
Hollis Special School Dist., 173 Ark. 
781, 2938 SW 722; Park v. Rural Spe- 


Statutes authorizing dissolution as 
applicable to districts created by spe- 
oon statutes in general see infra § 

39. Hornbeck v. State, 33 Ind. A. 
609, 71 NE 916; State v. Van Meter, 
(Kan.) 289 P 399; State v. McPher- 
son County, 107 Kan. 144, 190 P 594. 
And see cases infra notes 40—54. 


40. State v. McPherson County, 107 
Kan. 144, 190 P 594. | 


41. State v. Barrett, 31 N. J. L. 
31. See Ireland v. State, 165 Ind. 377, 
75 NE 872 (recognizing the rule). 


42. Briggs v. Borden, 71 Mich. 87, 
38 NW 712; State v. Browning, 28 N. 
J. G 566 [mod 2:7 N. J. L. 527); State 
ve Jacobus, 26 Ni J. Ta L8bs. Inne, Wa- 
grange Independent School Dist., 7 Pa. 
Dist./ 719. 


43. Groton Independent Cons. Dist. 
No. 1 v. Trott, 47 S. D. 186, 196 NW 
967. 

44. Christenson v. Warner, 47 S. D. 
626, 201 NW 1004, 


45. Perry v. Cox, 183 N. C. 387, 112 
SE 6. 


47. State v. Tecumseh Rural High 
eoheel Dist. No. 4, 110 Kan. 779, 204 


48. State v. Van Meter, (Kan.) 289 
Bes 90: 
49. State v. Tecumseh Rural High 


School Dist. No. 4, 110 Kan. 779, 204 
P 742; Bourbon County School Dist. 
ae 47 v. Collins, 110 Kan. 776, 204 P 


50. State v. Tecumseh Rural High 
ps Dist. No. 4, 110 Kan. 779, 204 


51. Bourbon County School Dist. 
ae 47 v. Collins, 110 Kan. 776, 204 P 


52. King v. Caraway, 132 Miss. 679, 
97 S 422. 

53. Hester v. Smith County, 134 
Miss. 217, 98 S 529. 

54 Hester v. Smith County, 134 


Miss. 217, 98 S 529. 


55. State v. Tecumseh Rural High 
School No. 4, 110 Kan. 779, 204 P 742. 


56. Mendell v. Marion, 16 Gray 
(Mass.) 353. 


For later cases, developments anid changes in the law see Annotations, same title and section number. 


§§ 100-101] 


Joint districts.57 A statute authorizing the dis- 
solution of school districts has been held not ap- 
plicable to joint school districts, where the procedure 
thereby prescribed is such as to relate only to dis- 
tricts situate within a single township or county;°°® 
but the fact that a statute authorizing tbe dissolu- 
tion of school districts requires proceedings there- 
for to be taken by the township treasurer has been 
held not to prevent it from applying to a district 
comprising parts of two or more townships, where 
other provisions of the statute require the selection 
in such ease of one or another of the township 
treasurers to act as treasurer of the district.°9 A 
district comprising parts of two or more townships 
eannot be dissolved or abolished by the action of 
one of them alone.®°® 


Districts created by special statute. A statute 
providing for the abolition of school districts ap- 
plies to districts created by special statute, in the 
absence of any apparent intention to the contrary, 
where it repeals all laws in conflict with itself.°* 


Who may object to dissolution. A holder of bonds 
issued by a school district is not a proper party to 
protest against the dissolution of the district.°? 

Prospective and retrospective operation of stat- 
utes.°? In view of the general rule that a statute 
will be given prospective operation only unless an 
intention that it shall operate. retrospectively ap- 
pears,°* a statute providing for the dissolution of 
school districts having an average daily attendance 
below a specified number of pupils does not au- 
thorize the dissolution of a district because it had 
less than the specified number of pupils at a time 
prior to the effective date of the statute.°® <A stat- 
ute providing for the dissolution of school districts 
which might thereafter be organized under the laws 
of the state is applicable to districts organized un- 
der a statute subsequently enacted.°*® 


[§ 101] b. Enforced or Involuntary Dissolution.®’ 
The legislature has power to dissolve or provide for 
the dissolution or abolition of a school district or 
other local school organization, or the forfeiture of 
its existence or franchises, where it fails or refuses 
to exercise its functions or perform a duty enjoined 
upon it by statute;*® and in a number of juris- 
dictions statutes provide for dissolution upon the 
failure of a district to erect a school building, or 


Restrictions on successive altera- 65. g 
tions of school districts see supra §| County Bd. 
64. 


57. “Joint school district’ see su- 66. 
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School Dist. 
of Education, 
982, 8 SW (2d) 501. 


State v. Platte County Cons. 


[56 C.J.] 265 


to conduct and maintain a school for a prescribed 
length of time each year, or the like.*® Unless the 
statute expressly so provides, however, a district 
is not ipso facto dissolved, without the necessity 
of any proceedings against it, by a mere failure to 
function, or the nonuser of its powers and fran- 
chises,’° nor by failure to levy proper taxes for its 
support;’1 and the defeat of a proposal to issue 
bonds for the construction of a schoolhouse within 
the district, and its consequent failure or inability 
to econduet a school, does not destroy or dissolve such 
district.7? A district duly created under a statute 
authorizing its creation only in particular circum- 
stances is not dissolved by a subsequent change in 
such circumstances so that they no longer exist.7* 
Thus, under a statute requiring the establishment 
of a county high school in each county in which no 
high school exists, a high school established in such 
a county is not ipso facto discontinued or abolished 
by the establishment within the county of a dis- 
trict or precinet high school;7* a school district 
comprising the territory of a city of a particular 
class is not dissolved by a change in the popula- 
tion of such city so that it enters a different class, 
the members of which are not made separate school 
districts by statute;7> and a high school district 
created under a statute authorizing the establish- 
ment of such districts in counties having a popula- 
tion not exceeding a specified number is not dis- 
solved or its existence terminated by a subsequent 
increase in the population above the statutory num- 
ber.*® Similarly, under statutes providing that the 
territory of each civil township, town, or city shall 
constitute a school district, the destruction or dis- 
solution of the municipality,7’ or its extinction by 
absorption into another municipality,7® does not 
abolish the district. Moreover, a school district 
lying partly in each of two or more townships is 
not abolished by the enactment of a statute requir- 
ing the boundaries of each district to conform to 
those of the civil townships;‘® and the organiza- 
tion of a new county from part of the territory of 
an existing one does not destroy or dissolve a school 
district through which the county boundary line is 
made to pass, where the statutes recognize and 
provide for districts lying partly in each of two or 
more counties.°° A school district is not dissolved 


No. 41 v. Pope|57 NW 369. 


177 Ark. 72. Leet v. Oldham County Bd. of 
Education, 198 Ky. 398, 248 SW 1018. 


Issuance of bonds by school dis- 


pra § 14. 

58. State v. Waterford Joint Free 
High School Dist., 145 Wis. 608, 130 
NW 470. 

Proceedings to dissolve in general 
see infra. §§ 102-108. 

59. Peo. v. Cowen, 283 Ill. 308, 119 
NE 335. , 

60. Lathrop v. Sunderland, 64 Vt. 
35, 23 A 619; Bowen v. King, 34 Vt. 
156. 

61. Causey v. Guilford County, 192 
N. C. 298, 1385 SE 40. 

Delegated power to dissolve as ap- 
plicable to districts created by special 
statutes see supra § 99. 

62. Curtis v. Haynes Special School 
Dist. No. H, 128 Ark. 129, 193 SW 
523. 

63. Generally see Statutes [36 Cyc 
1201 et seq]. 

64. See Statutes [36 Cyc 1205]. 


School Dist. No. 2, 275 Mo. 522, 204 
SW 1098. 

67. Dissolution or destruction of 
district as resulting from creation of: 
Consolidated or union district see su- 

pra § 96. 

High school or graded school district 

see supra § 95. 

Independent or special district see su- 

pra §§ 93, 94. 

68. State v. Platte County Cons. 
School Dist. No. 2, 275 Mo. 522, 204 
SW 1098. See State v. Consolidated 
School Dist. No. 3, 277 Mo. 28, 209 SW 
96 (apparently recognizing the rule). 

69. See statutory provisions. 


70. State v. Consolidated School 
Dist. No. 2, 275 Mo. 522, 204 SW 1098; 
Harbin Independent School Dist. v. 
Denman, (Tex. Civ. A.) 200 SW 176 
[rev on other grounds (Commun. A.) 
222 SW 538]. 


71. State v. Lamont, 86 Wis. 563, 


trict in general see infra §§ 695-748. 
73. See cases infra notes 74-78. 
74. State v. Berryman, 102 Nebr. 
553, 167 NW 790. 


75. Atchison Bd. of Education v. 
De Kay, 148 U. S. 591, 13 SCt 706, 37 
L. ed. 573; Knowles v. Topeka Bd. of 
Education, 33 Kan. 692, 7 P 561. 


Municipal school districts in gen- 
eral see supra § 94. 


76. State v. Kiowa County, 
Kan. 404, 191 P 484. 


77. State v. Ogan, 159 Ind. 119, 63 
NE 227. 

78. State v. Henderson, 
SW 1076. 

79. Russell v. Cleveland Dist. Tp., 
(Iowa) 62 NW 661. 


80. State v. Urton, 76: Mont. 458, 
248 P 369. 
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merely by a change of its name or designation,*! 
nor is it dissolved by a mere alteration of its bound- 
aries,*? or by an unauthorized extension of or at- 
tempt to extend its boundaries,** or by the annex- 
ation of another district to it,8* or by a division, or 
the detachment of part of its territory,®® however 
small a population exists in the remaining terri- 
tory;°® but the annexation or transfer of the 
whole of the territory of a district to another or 
other districts extinguishes the former district and 
it ceases to exist as such.5* The adoption of a city 
charter providing for the management of the af- 
fairs of the municipal school district by officers 
of the city does not abolish such district, but only 
prescribes the officers by whom it shall be governed 
and managed;** and a statute substituting county 
school boards for the separate school districts as 
the units of administrative operation, which pro- 
vides that each district shall constitute a separate 
school district for the purpose “only” of selecting 
school trustees, is not to be construed as abolishing 
the separate school districts for every other purpose 
than the selection of trustees.*° The repeal of 
a law under which a school district was created or 
exists, however, effects a dissolution of such dis- 
trict,®° and the repeal of a special statute creating a 
district is not invalid or ineffective as leaving the 
territory affected without legal status as a district, 
since such territory becomes subject to the general 
laws and it is to be assumed that proper action will 
be taken to create a district therefrom or to attach 
it to an existing district;°1 but a district organ- 
ized under a special statute is not dissolved, nor 
such statute repealed, by subsequent general stat- 
utes inconsistent therewith,®? except where a con- 
trary intention clearly appears.°®* 


Districts lying partly in two or] 12 SW 507. 


more counties see supra §§ 53, 97. 93. 
81. Farley v. Gilbert, 72 SW 1098,| 5 SW (2d) 315. 
24 KyL 2109; Security State Bank v. 94 


Cavour School Dist., 38 S. D. 216, 160 
NW 850; Janesville School Dist. No. 
3 v. Macloon, 4 Wis. 79. 


82. Farley v. Gilbert, 72 SW 1098, 


95. 


96. 


SCHOOLS AND SCHOOL DISTRICTS 


Ward v. Pelton, 176 Ark. 1062, 


Attacking validity of creation 
of district see supra §§ 84-86. 


State v. McPherson County, 107 
Kan. 144, 190 P 594. 


[$§ 101-102 


Districts not validly created.°* The fact that a 
school district was not legally formed does not au- 
thorize proceedings to disorganize or abolish 1t where 
no provision for such proceedings exists in the stat- 
utes.°°> A statute providing for the abolishment of 
districts not authorized by law applies to districts 
subsequently - created as well as to those already 
existing.?® 

Duty of officer to effect dissolution. Under a stat- 
ute requiring a designated officer to proceed to dis- 
solve a district in certain circumstances, the duty 
of such officer is imperative when such cireumstane- 
es arise.°? 

Excuse for failure to comply with statute. A 
school distriet will not be dissolved or abolished for 
failure to comply with a statute or perform a duty 
enjoined upon it where a valid excuse for such fail- 
ure 1s shown.?® 


[§ 102] 3. Proceedings To Dissolve—a. In Gen- 
eral. A school district or other local school organ- 
ization may be dissolved only by the method or pro- 
cedure prescribed by statute.°® So an attempt with- 
out statutory authority or by other than the stat- 
utory procedure to abolish or dissolve a district 
leaves its legal existence unimpaired;! and aequies- 
cence in an attempted dissolution or lapse of time 
thereafter is insuflicient to render it effective where 
it was void for want of authority or irregularity in 
the proceedings.” Where the procedure for abol- 
ishing school districts is prescribed by statute, com- 
pliance therewith is sufficient, without also comply- 
ing with the statutory procedure for altering dis- 
tricts.* A statute providing for the appointment of 
trustees to wind up the affairs of a corporation has 
been held applicable to sehool districts.+ 

to maintain an eight months’ term. 


State v. Platte County Cons. School 
Dist. No. 2, 275 Mo. 522, 204 SW 1098. 


$9. Mich.—Giles v. Luce, 216 Mich. 
240, 184 NW 859. See MacQueen v. 
Port Huron, 194 Mich. 328, 160 NW 
627 (holding that it is not within the 
power of the electors of a city to dis- 
solve the municipal district by adopt- 
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Cavour School Dist., 38 S. D, 216, 160 
NW 850. 

83. State v. Scott, 307 Mo. 250, 270 
SW 382. 

84. Greenbanks v. Boutwell, 43 Vt. 
207. See State v. Gibbs, 25 Oh: St. 
256 (holding that the offices of the 
directors or trustees of a district to 
which another district is attached are 
not thereby vacated). 


85. Allen v. Bakersfield, 157 Cal. 
720,109 P 486; In re Old Forge School 
Dist., 22 Pa. Super. 239; Janesville 
School Dist. No. 3 v. Macloon, 4 Wis. 
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86. In re Old Forge School Dist., 
22 Pa, Super. 239. 


87. Bill v. Dow, 56 Vt. 562; Green- 
banks v. Boutwell, 43 Vt. 207. 


88. McDonnell v. New Haven, 99 
Conn. 484, 121 A 824. 

Municipal school districts see su- 
pra § 94. 

89. Gilbert v. Arlington County 
School Bd., 137 Va. 109, 119 SE 264. 

90. Conley v. West Deer Tp. 
School, 32 Pa. 194. 


91. Peo. v. Rinner, 52 Cal. A. 747, 
199 P 1066. ; 
92. State v. Vaughan, 99 Mo. 332, 


In re Greenwood Tp. Independ- 
ent School Dist., 19 Pa. Co. 452. 


97. Sheridan County Union School 
Dist: No. 2 v. Starrett, 117 Kan. 163, 
230 P 324. 

98. State v. Consolidated School 
Dist. No. 3, 277 Mo. 28, 209 SW 96; 
State v. Consolidated School Dist. No. 
2, 275 Mo. 522, 204 SW 1098. 


{a] Thus (1) a district will not 
be dissolved for failure to erect a 
school building, as commanded by 
statute, where at all times after its 
organization there has been pending 
a proceeding in quo warranto, and an 
appeal therefrom, to dissolve the dis- 
trict, so that it would have been im- 
possible to issue bonds or borrow 
money for the erection of the building 
until a,determination of the validity 
of the district. State v. Consolidated 
School Dist. No. 3, 277 Mo. 28, 209 SW 
96. (2) A statute providing for the 
forfeiture of a school district which 
shall fail to provide an eight months’ 
school, provided a tax levy authorized 
by the statute plus funds on hand are 
sufficient to enable it to have so long 
a term, does not forfeit or compel the 
dissolution of a consolidated district 
which, without fault on its part, has 
failed to receive the funds belonging 
to the districts out of which it was 
formed and without which it is unable 


ing a new charter under a “home rule” 
statute specifically excepting public 
school organizations from alteration 
thereunder). 


Miss.—Blue v. Calhoun County, 146 
Miss. 471, 111.8 737. 


Or.—State v. Clatsop County School 
Dist. No. 3,78 Or. 188, 152°P 221. 


Tex.—Harbin Independent School 
Dist. v. Denman, (Civ. A.) 200 SW 176 
[rev on other grounds (Commn. A.) 
222 SW 538]. 


Vt.—Bowen vy. King, 34 Vt. 156. 


See State v. Urton, 76 Mont. 458, 
248 P 369 (holding that a school dis- 
trict duly organized and existing as a 
corporation under the law remains 
such until it is disorganized in some 
manner recognized by law). 


1. Dickerson v. Webster County 
Bad. of Education, 200 Ky. 255, 254 Sw 
907; Fennell v. Lannom, 46 Okl. 519, 
149 P 144. 


2. Fennell v. Lannom, supra. 

3. Young v. Bethany, 73 Conn. 166, 
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4. Coon v. Clarke County Dist. Ct., 
3195 Iowa 51, 190 NW 12. 


School district as corporation sce 
supra § 47, 
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[§ 103] b. Petition. In the absence of express 
requirement of the statute, no petition is neces- 
sary to authorize the exercise of a power granted 
by statute to effect the involuntary dissolution of 
a school district or other loeal school organization, 
as for failure to comply with statutory require- 
ments or to perform a statutory duty;° but where 
power is conferred upon a designated officer or 
board to dissolve a district upon the presentation 
of a petition requesting the dissolution, a proper 
petition is jurisdictional.6 The mere presentation 
of a petition does not, however, under such a stat- 
ute, compel the officer or board to which it 1s pre- 
sented to effect a dissolution in accordance there- 
with,’ but he or it has discretion to grant or refuse 
the petition as may appear to be most advisable un- 
der existing conditions and for the best interests 
of the residents of the district.* 


Form and contents. Slight defects or uncertain- 
ties in a petition for the dissolution of a school dis- 
trict will not render it insufficient. Under a stat- 
ute providing for the dissolution of a district and 
the attachment of its territory to another district, 
a petition to dissolve a district need not specify the 
district to which its territory is desired to be at- 
tached.1° It has been held that, under a statute 
requiring a petition by a majority of the electors, 
the petition must show that the signers constitute 
such majority.1+ 

Number and qualifications of signatories. Statutes 
providing for a petition for the dissolution of school 
districts ordinarily prescribe the number and quali- 
fications of the persons by whom it must be signed, 
such as a majority or other specified proportion of 
the electors or taxpayers of the district;'? and 
where a petition does not bear the signatures of the 
requisite number of persons qualified under the stat- 
ute to sign it, no jurisdiction to dissolve the dis- 
trict exists.1? Thus, where the statute requires the 
petition to be signed by a specified number or pro- 
portion of the patrons of the school, a petition 
signed by such number or proportion of the elec- 
tors of the district is not sufficient unless the sign- 
ers are also patrons of the school.'* Under a stat- 
ute requiring the petition to be signed by a speci- 
fied proportion of the electors of the district, elee- 
tors residing in a city included within a district 
and not organized as a separate district are to be 
counted in determining whether a petition for the 
dissolution of such district bears the requisite num- 
ber of signatures.1° Where the sufficiency of the 


5. Stobaugh v. Van Buren County 
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number of signers of a petition is required by stat- 
ute to be determined upon an enumeration made 
by a qualified elector under oath, such enumeration 
must be made in good faitht® and must be substan-_ 
tially accurate.‘* It has been held that a petition 
need not be considered in the absence of a show- 
ing that the names appearing thereon are the gen- 
uine signatures of the persons designated.1* A pe- 
tition which at the time of its presentation bears 
the signatures of the statutory proportion of the 
voters of the district is not rendered insufficient by 
the subsequent attachment to the district of addi- 
tional territory, and a resultant increase in the num- 
ber of electors of the district.*® 

[§ 104] c. Notice. In some jurisdictions the stat- 
utes relating to the dissolution of school districts 
and other local school organizations require notice 
to be given of a proposal to dissolve a district or 
of an intended dissolution.2° Where so required 
such notice is jurisdictional, and a district cannot be 
dissolved unless it has been given or posted as pre- 
seribed by the statute.21 No notice need be given, 
however, that the property of the district to be 
dissolved is to be conveyed or transferred, under a 
statute providing therefor, the statute itself being 
constructive notice.*? If the notice attempts to de- 
seribe the boundaries of the district, it should be 
correct, in order that no person may be misled,?* 
and a substantial inaccuracy or error in the deserip- 
tion may, it would seem, avoid the notice, even though 
the statute does not require that the district or its - 
boundaries be described therein;?* but slight de- 
fects in the description will not make the notice in- 
sufficient where no prejudice results.2® Notice of 
an intention to redistrict a township does not au- 
thorize the abolishment of all the districts of the 
township even though the effect thereof would be to 
constitute the whole township a district.?°® 


[§ 105] d. Consent or Approval. Under some 
statutes the consent or approval of a designated of- 
ficer or board is required before a school district 
or other local school organization may be dissolved 
or abolished.** Such approval may not be compelled, 
but may be given or withheld by such officer or board 
as his or its Judgment may dictate, having regard 
to the best interests of the community affected.28 

[§ 106] e. Submission of Proposal to Vote. 
Statutes relating to the dissolution or abolition of 
school districts and other local school organizations 
often provide for the submission of a proposal to 
dissolve a district to the electors or taxpayers there- 


And see 18. Scott v. Saline County Bd. of 


Bd. of Education, 182 Ark. 675, 32 SW 
(2d) 306. 

6. Stobaugh v. Van Buren County 
Bd. of Education, supra; Scott v. 
Saline County Bd. of Education, 182 
Ark, 472, 31 SW (2d) 736; Rural Spe- 
cial School Dist. No. 11 v. Baker, 144 
Ark. 397, 222 SW 732; Hughes v. 
Robuck, 119 Ark. 592, 179 SW 163; 
Hester v. Smith County, 134 Miss. 217, 
98 S 529. 

7. Scott v. Saline County Bd. of 
Education, 182 Ark. 472, 31 SW (2d) 
736; Hughes v. Haynes Special School 
Dist. No. H, 135 Ark. 454, 205 SW 824; 
Hughes v. Robuck, 119 Ark. 592, 179 
SW 163; Sarby v. Morey, 207 Iowa 
521, 221 NW 492. 


8. Scott v. Saline County Bd. of 
Education, 182 Ark. 472, 31 SW (2d) 
736; In re Braintrim Independent 


cases supra note 7. 
9. State v. Mohr, 198 Iowa 89, 199 
NW 278. 


10. Hughes vy. Robuck, 119 Ark. 
592, 179 SW 163. 


11. Hughes v. Haynes Special 
School Dist. No. H, 135 Ark. 454, 205 
Sw 824. 

12. See statutory provisions. 


13. Scott v. Saline County Bd. of 
ay 182 Ark. 472, 31 SW (2d) 


14. Hester v. Smith County, 134 
Miss. 217, 98 S 529. 


15. Peo. v. Munising Tp., 213 Mich. 
629, 182 NW 118. 


16. State v. Van Meter, (Kan.) 289 
P 399. 


17. State v. Van Meter, supra, 


Pec CeRe, 182 Ark. 472, 31 SW (2d) 


19. Rural Special School Dist. No. 
11 v. Baker, 144 Ark. 397, 222 SW 732. 


20. See statutory provisions. 


21. Rural Special School Dist. No. 
11 v. Baker, 144 Ark. 397, 222 SW 732. 


22. Causey v. Guilford County, 193 
N.C. 298,135 SH 40. 


23. State v. Peterson, 199 Iowa 52, 
201 NW 71. ' ‘ 


24 State v. Peterson, supra. 
25. State v. Peterson, supra. 


26. Child: v. Colburn, 54-N:'H. 71. ~ 


27. See statutory provisions. 


28. Key v. Granville County Bad. of 
Education, 170 N. C. 123, 86 SE 1002. 
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of, at a meeting called to consider the proposal or 
at an election called to pass upon it, and require a 
specified vote in favor of dissolution before it may 
be effected.2® Where the vote under such a statute 
upon a proposal to dissolve or abolish a district is 
a tie, the dissolution of the district is not author- 
ized.°° 

Meeting. Where dissolution is permitted by 
statute to be effected by an affirmative vote at a meet- 
ing called to pass upon the question, the result of 
the vote, in the absence of statute otherwise pro- 
viding, should be announced in accordance with 
ordinary parliamentary procedure,?? and minutes 
of the meeting should be kept,?? which minutes con- 
stitute prima facie proof of what transpired at 
the meeting.*+ 

Election. An election at which is submitted to 
vote a proposal to dissolve or abolish a school dis- 
trict is a special election;®® and statutory provyi- 
sions relative to the issuance of ballots to absent 
voters and the casting of votes by them in special 
elections are applicable to elections upon the ques- 
tion of dissolving school districts.*° A statute pro- 
viding for dissolution upon the affirmative vote of 
a specified proportion of the voters at an election 
called for the purpose of passing upon the question 
requires only that the statutory proportion of the 
voters present and voting shall vote for dissolution, 
and not such proportion of all the voters of the 
district;?7 but under a statute permitting the dis- 
solution of a school district upon the affirmative 
vote of a specified proportion of the voters thereof, 
such proportion of the whole number of voters of 
the district, and not merely of the voters present 
and voting, must vote affirmatively in order to au- 
thorize dissolution.2® Votes east by unauthorized 
persons upon a proposal to dissolve a school dis- 
trict do not vitiate the result of the election where, 
without their votes, a sufficient majority is cast in 
favor of dissolution.*%® 


[§ 107] f. Order. Under a statute providing for 
the holding of an election to determine whether or 
not a school district or other local school organiza- 
tion shall be dissolved, and not requiring any fur- 
ther action to be taken to effect a dissolution, an 
affirmative vote at such an election itself operates 
to dissolve and abolish the district, and no order or 
other further proceedings are required.*® Where, 
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however, the statute relating to the dissolution of 
school districts merely makes the assent of the 
voters of a district prerequisite to its abolition, a 
favorable vote does not of itself abolish the district, 
but affirmative action must be taken by the officer 
to whom or board to which the power of dissolu- 
tion or abolition has been delegated by statute.*+ 


Form and contents. Where the form and mode 
in which a power to dissolve or abolish a district 
may be exercised is not specified by statute, a dis- 
solution may be effected by a resolution as well as 
by a formal order.*? Under a statute authorizing 
the abolition of rural schoo] districts, an order abol- 
ishing such a district is not insufficient for failing 
to state that such district is rural or is not a mu- 
nicipal district.4* An order abolishing a district is 
not fatally defective in reciting that the petition 
for abolition is signed by a majority of the patrons 
of the school, instead of patrons of the school dis- 
trict, as provided by statute.*4 

[§ 108] g. Appeal from, and Review of, Order. 
No appeal lies from an order entered in proceedings 
to dissolve or abolish a school district or other lo- 
eal school organization unless the statute expressly 
provides therefor;*® and even where provision for 
an appeal is made by statute, the determination of 
an officer or board having discretion to grant or re- 
fuse a petition for the dissolution of a district will 
not be reviewed or disturbed unless abuse is clearly 
shown.*® A county superintendent, by whom an 
order in proceedings for the dissolution of a district 
was made, and who is ex officio a member of the 
board to which an appeal from such order is taken, 
is not disqualified from participating in the ap- 
peal and voting to sustain his order.*7 

[§ 109] 4. When Dissolution Takes Effect.+® The 
dissolution or abolition of a school district or other 
local school organization is effective immediately 
upon the completion of statutory proceedings there- 
for,*® even though its property is not then conveyed 
or transferred,®° or upon the arrival of the day fixed 
by a statute abolishing it.5? 

[§ 110] 5. Operation and Effect.°? Upon the dis- 
solution or abolition of a school district or other lo- 
cal school organization its powers and functions are 
at an end,°* all its rights, privileges, liberties, and 
franchises are taken away,°* and it ceases to have 
any legal existence,°® except only as its existence 


tion see infra § 110. 
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532. 

36. Willis v. Consolidated Inde- 
pendent School Dist., supra. 
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may be continued by statute for particular purpos- 
es.°° Accordingly, the dissolution of a district op- 
erates as an absolute revocation of all power and 
authority on the part of others to act in its name or 
behalf,®* and its officers cease to be such.®® 


Continuance of existence for particular purposes. 
It is provided by statute in some jurisdictions that, 
although a school district is dissolved or abolished, 
it shall continue in existence for particular purposes, 
such as the payment of its just debts or the enforce- 
ment of its rights.°® Under a statute providing that 
upon the dissolution of a district it shall con- 
tinue to exist for the purpose of providing for and 
paying its debts, an unperformed contract with a 
teacher does not cause a district to continue in exist- 
ence after dissolution, since no debt is ineurred or 
exists under a contract for services which have not 
been furnished.®® A statutory provision that upon 
the abolition of a school district its corporate ex- 
istence and powers shall continue so far as may be 
necessary for the enforcement of its rights ap- 
plies to districts abolished by a statute subsequent- 
ly enacted. 


Effect upon other districts. Where the creation 
of a school district resulted in the destruction or 
dissolution of another or other districts by reason 
of the taking of their territory for the new district 
and its inclusion therein,®* the abolition or dissolu- 
tion of the latter district does not per se reéstablish 
or reinstate the former district or districts, in the 
absence of statute otherwise providing;°* but, un- 
der some statutes, upon the dissolution of a consoli- 
dated school district the districts out of which it was 
created are revived,®* and districts from which ter- 
ritorvy had been detached for inclusion in the con- 
solidated district are restored to their original area 
so as to inelude such territory.°* 


[§ 111] 6. Attacking Validity of Dissolution. 
Acquiescence in unauthorized proceedings for thé 
dissolution of a school district or other local school 
organization does not render such dissolution valid 
or effective,** and a proceeding or attempt to dis- 


SCHOOLS AND SCHOOL DISTRICTS 


Recreation or reéstablishment of 
former district in proceedings to dis- 


[56 C.J.] 269 


solve a district which is wholly void may be attacked 
at any time, in the absence of special circumstances 
creating an estoppel against the attacker.°* The va- 
lidity of a proceeding for dissolution cannot, how- 
ever, be attacked collaterally merely on the ground 
of irregularities.°® 

[§ 112] 7. Disposition of Territory of Dissolved 
District.°® Unless otherwise provided by statute,‘ 
territory detached from one district and added to 
another does not automatically return to or again 
become a part of the former district upon the aboli- 
tion of the latter.“1 Under a statute authorizing a 
designated agency to dissolve a school district and 
to attach its territory to an adjoining district or 
districts, such agency has a discretion as. to the 
district or districts to which such territory shall be 
attached,’? which discretion will not be reviewed 
or interfered with by.the courts in the absence of 
abuse, or a showing that the disposition of the ter- 
ritory is detrimental to the best interests of the in- 
habitants and patrons of the schools of the districts 
affected.7* Territory cannot be attached or restored 
to a district which was destroyed by. the creation of 
the distriet presently being abolished,’* since the 
former district cannot be reéstablished in proceed- 
ings to dissolve the latter.*> Where a city or town 
organized for school purposes abandons its schools 
under a statute authorizing it to do so upon agreeing 
with the township in which it is situate to take 
over its school property, territory theretofore com- 
prised within the school town becomes a part of the 
school township for school purposes, and territory 
within the civil town becomes a part of the civil 
township for purposes of taxation.7® 

[§ 113] G. Devolution of Preéxisting Rights and 
Liabilities upon Alteration or Dissolution?7—1, In 
General. In the absence of any applicable statutory 
provision to the contrary, it is a general rule that 
when a school district or other local school organiza- 
tion is divided or a part of its territory is detached, 
the territory so detached being attached to another 
district or included in a district newly created, and 
the old district retaining its existence, such old dis- 


district as reviving districts destroyed 
by its creation or enlarging them to 


56. See infra text an'd notes 59-61. 
57. Peo. v. Calloway, 329 Ill. 505, 
160 NE 834. 
58. Ossining Bd. of Education Un-| 64: 


ion Free High School ‘Dist. No. 1 v. 
Storms, 147 App. Div. 679, 132 NYS 
639. 

59. See statutory provisions. 

{a] In Illinois when the trustees 
of schools redistrict a township, and 
form the territory of a district into 
other districts, so that the old one 
ceases, if they fail to apportion its 
indebtedness, and to lay it upon the 
new organizations, the old district 
will continue in existence for the pur- 
pose of enforcing its liabilities. Rog- 
ers v. Peo., 68 Ill. 154; Randolph Coun- 
ty School v. Miller, 49 Ill. 494; Moll 
v. District No. 2 School, 23 Ill. A. 508. 


60. Barringer v. Powell, 230 N. Y. 
Sheed ts: INES 9 LO. 


61. In re Abolishing School Dists., 
27 R. 1. 598, 65 A. 302. 


62. Destruction or extinguishment 
of district by creation of: 
Consolidated district see supra § 96. 
High school or graded school district 

see supra § 95. 

Independent or special district see su- 

pra § 93 

63, State v. Pike County Cons. 
ae Dist. No. 3, 277 Mo. 28, 209 SW 


solve newer district see supra § 65. 


School Dist. No. 39 v. School 
Dist. No. 20,-119 Okl. 292, 249 P 690. 


65. School Dist. No. 39 v. School 
Dist. No. 20, supra. 


Disposition of territory of dissolved 
district in general see infra § 112. 


66. State v. Brechler, 185 Wis. 599, 
202 NW 144. 


[a] Proceedings under unconstitu- 
tional statute.—Where a statute un- 
der which a school district was pur- 
ported to be dissolved and abolished 
was unconstitutional, acquiescence in 
such supposed dissolution cannot be 
construed to make it effective. State 
v. Brechler, 185 Wis. 599, 202 NW 144. 


67. Carter Special School Dist. v. 
Hollis Special School Dist., 173 Ark. 
781, 293 SW 722. 


68. Smith v. Coman, 47 App.’Div. 
116, 62 NYS 106. 
69. Restoration of territory to 
original district from: 
Consolidated or union district see su- 
pra § 96. 
Independent or special district see su- 
pra § 93 
70. See statutory provisions. 
Effect of dissolution of consolidated 


reinclude territory theretofore de- 
tached see supra § 110. 


71. Dodge v. South Royalton Grad- 
ed School Dist., 67 Vt. 334, 31 A 784. 


72. Youngblood v. Thorn, 14 
466, 224 SW 962. iting ho < 


73. Youngblood v. Thorn, supra; 
Union School Dist. No. 2 v. Starrett, 
117 Kan. 163, 230 P 324. 


74. Rural Special School Dist. No. 
11 v. Baker, 144 Ark. 397, 222 SW 732; 
Curtis v. Haynes Special School Dist. 
No. H, 128 Ark. 129, 198 SW 523. 


Destruction of district as resulting 

from creation of: 

Consolidated or union district see su- 
pra § 96. 

High school or graded school district 
see supra § 95. 

Independent or special district see su- 
pra § 93. 
75. See supra § 65. 


76. Follett v. Sheldon, 195 Ind. 510, 
144 NE 867. 


Municipal school districts see supra 
94. 


77. Division or dissolution of dis- 
trict and transfer of territory as ef- 
fecting reversion of land granted for 
school purposes see infra § 461. 
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trict retains all its rights, powers, privileges, and 
property,7® and all its moneys and funds in hand 
or receivable;7® and so, according to some author- 
ities, real estate owned by a district remains its 
property after a division of the district or detach- 
ment of territory therefrom even though it is in- 
cluded within the territory so detached or separated 
from the district,’° but by other authorities it is 
held, as an exception to the general rule, that such 
realty passes to and becomes the property of the 


78. Ill—Peo. v. School Trustees, 
86 Ill. 618. See Peo. v. Bartlett, 304 
Tll. 288, 1836 NE 654 (dictum). 

Kan.—Kansas City Bd. of Educa- 
tion v. School Dist. No. 7, 45 Kan. 560, 
260P 13: 

Mich.—Saginaw School Dist. v. Bue- 
na Vista Tp. School Dist. No. 6, 231 
Mich. 664, 204 NW 737; Saginaw Tp. 
ue Saginaw School Dist. No. i, 9.Mich. 

ds 

Minn.—Winona v. Winona County 
School Dist. No. 82, 40 Minn. 13, 41 
NW 539, 12 AmSR 687, 3 LRA 46. 

Oh.—Corwin Special School Dist. 
Bd. of Education v. Wayne Tp. Bad. of 
Education, 6 Oh. Cir. Ct. 597, 3 Oh. 
Cir. Dec. 603. 

Tex.—Tisdale v. Eldorado Independ- 
ent School Dist., (Civ. A.) 287 SW 147, 
148 [quot Cyc}. 

W. Va.—Baker Dist. Bd. of Educa- 
tion v. Vailey Dist. Bd. of Education, 
30 W. Va. 424, 4 SE 640. 

Wis.—Joint School Dist. No. 8 v. 
Harmony School Dist. No. 5, 92 Wis. 
608, 66 NW 794. 

See Munhall School Dist. v. Mifflin 
Tp. School Dist., 207 Pa. 638, 56 A 1125 
[aff 34 PittsbLegJNS 65] (holding 
that property left within the bounda- 
ries of a district after the detachment 
of some of*its territory therefrom re- 
mains the property of such district, in 
the absence of any statute providing 
for the apportionment of such prop- 
erty, even though it constitutes a dis- 
proportionately large share of the to- 
tal property of the district, and al- 
though a statute does provide for 
such apportionment in case the de- 
tached portion of the district includes 
an undue proportion of the property). 


79. Colo.—Cooke v. Logan County 
School-Dist. No. 12, 12 Colo. 453, 21 P 
496, 719. 

Mo.—Hughes v. Carson, 90 Mo. 399, 
2 SW 441; Rice v. McClelland, 58 Mo. 
116. 

Oh.—State v. Northfield Tp. Bd. of 
Education, 22 Oh. Cir. Ct. 224, 12 Oh. 
Cir. Dec, 423. 

Or.—Morrow County v. Hendryx, 14 
Or. 397, 12 P 806. 

Wyo.—Platte County School Dist. 
No. 3 v. Platte County School Dist. 
No. 2, 29 Wyo. 80, 210 P 562 [cit Cyc]. 

But see Towle v. Brown, 110 Ind. 
65, 10 NE 626 (holding that money, 
choses in action, and the like must be 
divided between the old ‘district and 
the new or other district upon equita- 
ble principles); Johnson v. Smith, 64 
Ind. 275; Potter v. Chapin, 6 Paige (N. 
Y.) 639 (both to same effect). 

[a] Tax levied before division.— 
(1) Where a tax has been levied for 
the benefit of a school district, but 
before it has been collected and paid 
over the district is divided and a new 
district created from a part of its ter- 
ritory, it has been held that the tax 
moneys must nevertheless be paid 
over to the district for which the tax 
was levied. Rice v. McClelland, 58 
Mo. 116. (2) There is, however, au- 
thority to the contrary, that the new 
district in such case is entitled to a 
proportionate share of the tax mon- 
eys, on the basis of the amount of 
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the boundaries 


contrary, a sch 


other liabilities, 


taxable property included in the dis- 
trict and the number of persons there- 
in against whom a poll tax was as- 
sessed, and a proportionate share of 
special school funds on the basis of 
the school enumeration of its terri- 
tory. Towle v. Brown, 110 Ind. 65, 
10 NE 626. See Johnson v. Smith, 64 
Ind. 275; Potter v. Chapin, 6 Paige 
(N. Y.) 689 (both to same effect). 
Compare Zartman v. State, 109 Ind. 
360, 10 NE 94 (recognizing the rule, 
but holding that it does not apply to 
moneys raised by taxation for a 
specific purpose and so_ impliedly 
pledged to that use before the creation 
of the new district). (3) School taxes 
in general see infra §§ 749-894. 


80. Kan.—--Kansas City Bd. of Edu- 
cation v. Wyandotte County School- 
Dist. No. 7, 45 Kan. 560, 26 P 13. 


Me.—Whittier v. Sanborn, 38 Me. 32. 


Mass.—Stoneham School Dist. No. 
1 v. Richardson, 23 Pick. 62 [ques- 
tioned Danvers School Dist. No. 6 v. 
Tapley, 1 Allen 49]. 


Minn.—Winona v. Winona County 
School Dist. No. 82, 40 Minn. 13, 41 
NW 539, 12 AmSR 687, 3 LRA 46 [dist 
Connor v. St. Anthony Bd. of Educa- 
tion, 10 Minn. 439]. 


Oh.—Monroe Tp. Bd. of Education 
v. Dell Roy Dist. Bd. of Education, 46 
Oh. St. 595, 22 NE 641. 


See Franklin Dist. Tp. v. Wiggins, 
110 Iowa 702, 80 NW 432 (holding that 
such property continues to belong to 
the district from which the territory 
was taken until an adjustment of as- 
sets and liabilities is made as pro- 
vided by statute); In re Wallsend, 
[1906] 2 Ch. 506 (holding that prop- 
erty does not automatically vest in 
the district within the limits of which 
it is situate following the division). 


81. Cal.—Pass School Dist. v. Hol- 
lywood City School Dist., 156 Cal. 416, 
aeP P 122, 26 LRANS 405; 20 AnnCas 


Ga.—Fulton County Bd. of Educa- 
tion v. College Park Bd. of Education, 
147 Ga. 776, 95 SE 684. 


Ill.—Winnebago County, ete., School 
Dist. No. 89 v. Township No, 26 North 
Schools, 240 Ill. A. 619. See Peo. v. 
Bartlett, 304 Ill. 288, 136 NE 654 (dic- 
tum). 

Ind.—Indianapolis School Comrs. v. 
Center Tp., 143 Ind. 391, 42 NE 808; 
Allen School Tp. v. Macy School 
Town, 109 Ind. 559, 10 NE 578; Lees- 
burgh School Town v. Plain School 
Tp., 86 Ind. 582 [refusing to follow 
Reckert v. Peru, 60 Ind. 473; Heizer 
v. Yohn, 37 Ind. 415]; Carson v. State, 


27 Ind. 465. See State v. Tuhey, 189 
Ind. 635, 128 NE 689 (apparently 
recognizing the rule); Towle v. 


Brown, 110 Ind. 65, 10 NE 626, 627 
(dictum, that ‘in the absence of ex- 
press legislation, or some constitu- 
tional provision, on the subject, the 
general rule is that . each [dis- 
trict] is entitled to hold in severalty 
the public property which falls within 
its territorial limits”); Hornbeck y. 
State, 33 Ind. A. 609, 71 NE 916 (ap- 
parently recognizing the rule). 
Ky.—Jefferson County Bd. of Edu- 


cation v. Louisville Bd. of Education, 
182 Ky. 544, 206 SW 968. 
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district to which such territory is attached or within 


of which it is included,’! without 


any obligation on the part of the latter district to 
pay for such property, in the absence of any statute 
providing for such payment.*? 
general rule that, in the absence of statute to the 


Similarly, it is a 


ool district which is so divided or 


from which territory is so detached remains and 
continues to be responsible for all its debts and 


88 although the territory attached to 


N. Y.—North Hempstead v. Hemp- 
stead, 2 Wend. 109. 


Oh.—Jefferson Tp. Rural School 
Dist. Bd. of Education v. Hoover, 13 
Oh. A. 346. 


Okl.—Alfalfa County _Cons. School 
Dist. No. 1 v. Alfalfa County School 
Dist. No. 24, 33 Okl. 320, 125 P 729. 


Pa.—Wilkins School Dist. v. Turtle 
Creek Dist., 31 PittsbLegJNS 189. 
Compare In re Mechanicsville School 
House, 18 Pa. Dist. 363 (holding that, 
under a statute authorizing the sale 
of a schoolhouse site and the erection 
of another schoolhouse at a more con- 
venient location, the proceeds of such 
a sale represented the land, and so 
when the district was divided, before 
a new site had been acquired, and the 
former site was within the portion of 
the district from which a new district 
was created, the moneys’ received 
from the sale of such site should be 
turned over to the new district and 
not retained by the old one). 


Tex.—Washington Heights Inde- 
pendent School Dist. v. Fort Worth, 
(Civ. A.) 251 SW 341. 


W. Va.—Barker Dist. Bd. of Educa- 


tion v. Valley Dist. Bd. of Education, 
30 W. Va. 424, 4 SE 640. 


See Danvers School Dist. No. 6 v. 
Tapley, 1 Allen (Mass.) 49 (dictum); 
Saginaw East Side School Dist. v. 
Buena Vista Tp. School Dist. No. 6, 
231 Mich. 664, 204 NW 737 (recogniz- 
ing the rule); Connor v. St. Anthony 
Bd. of Education, 10 Minn. 439 (hold- 
ing that a contract for the purchase of 
a school-house site entered into by one 
school-district may be completed by 
another district within which the 
property included in the agreement is 
embraced by a subsequent change of 
boundaries). 


82. State v. Tuhey, 
128 NE 689. 


83. U. S.—Presque Isle County v. 
Thompson, 61 Fed. 914, 10 CCA 154. 
Cal.—Pass School Dist. v. Holly- 
wood City School Dist., 156 Cal. 416, 
Ape P 122, 26 LRANS 485, 20 AnnCas 


Ill.— Peo. v. Bartlett, 304 Ill. 233% 
136 NE 654. 


Ind.—Maumiee School Tp. vy. Shir- 
ley City School Town, 159 Ind. 423, 
65 NE 285. 


Kan.—Kansas City Bd. of Education 
v. Wyandotte County School Dist. No. 
7, 45 Kan. 560, 26 P 18. 


Mich.—Wayne County Sav. Bank v. 
Mikado School Dist. No. 5, 152 Mich. 
440, 116 NW 378; Turnbull vy. Alpena 
School-Dist., 45 Mich. 496, 8 NW 65; 
Peo. v. Ryan, 19 Mich. 203. 


Minn.—Winona v. Winona County 
School Dist. No. 82, 40 Minn. 13, 41 
NW 539, 12 AmSR 687, 3 LRA 46. 


N. J.—McCully v. Ridgefield Tp. Bd. 
of Education, 63 N. J. L. 18, 42 A 776. 


Okl.—Alfalfa County Cons. School 
Dist. No. 1 v. Alfalfa County School 
Dist. No. 24, 33 Okl. 320, 125 P 729. 


189 Ind. 635, 


S. D.—Livingston vy. Brookings 
County School Dist. No. 7, 9 S. D. 102, 
68 NW 167. 


Tex.—Tisdale v. Eldorado Inde- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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or included in the other or new district has also been 
held liable for its proportionate share of such in- 
debtedness,*# and where a district is detached or 
segregated from a high school district,**% the obli- 
gation of its contracts with other districts included 
in such high school district is not impaired or abro- 
Where a district is dissolved, abolished, 


gated.84% 


pendent School Dist., (Civ. A.), 287 SW 
147, 148 [quot Cyc]. 

W. Va.—Baker Dist. Bd. of Educa- 
tion v. Valley Dist. Bd. of Education, 
30 W. Va. 424, 4 SE 640. 


Wis.—Briggs v. Erin Prairie School 
Dist. No. 1, 21 Wis. 348. 


Eng.—In re Wallsend Borough 
Council, [1906] 2 Ch. 506. 


Man.—Canada Permanent 
ete., Co. v. Donore, 11 Man. 120. 


Compare State v. Hackmann, 277 
Mo. 56, 209 SW 92 (holding that where 
the statute provides that all bonds 
outstanding against a district, the 
schoolhouse or schoolhouse site of 
which is taken for and included with- 
in another district, shall become the 
debts of the latter district, bonded 
indebtedness of a district, of which a 
part not including the schoolhouse or 
schoolhouse site is taken for another 
district, is not imposed upon the lat- 
ter). 

[a] Rule applied.—Where, after a 
school district has issued bonds for 
the erection of a schoolhouse, part of 
its territory is made into new dis- 
tricts, under a general law which does 
not expressly provide that the new 
districts shall be liable for a propor- 
tionate share of the debts of the old 
district, neither the old district nor a 
ereditor thereof can enforce against 
the new districts a liability on such 
bonds, especially where the _ school- 
house remains in the old district. 
Livingston v. Brookings County 
School Dist. No. 7, 9 S. D. 102, 68 NW 
167. 

[b] Failure of new district to con- 
tribute as required.—Where, by a spe- 
cial statute, territory is detached 
from a school district, and organized 
into a new district, and provision is 
made by the statute that the new dis- 
trict shall contribute to the original 
district its proportion of the indebt- 
edness of the old district, and receive 
its proportionate share of unexpended 
funds, a failure of the new district to 
furnish its portion of money to pay 
such indebtedness will not relieve the 
old district from liability to the cred- 
itor, since the debt remains the obli- 
gation of the district by which it was 
created, and any contribution must be 
enforced by the district and not by 
its creditors. Turnbull v. Alpena 
School Dist., 45 Mich. 496, 8 NW 65. 


Indebtedness of school districts in 
general see infra §§ 624-652. 


Loan, 


84. Walpole v. Wall, 153 S. C. 106, 
149 SE 760. And see cases infra this 
note. Compare Presque Isle County 


v. Thompson, 61 Fed. 914, 10 CCA 154 
(holding that under a statute permit- 
ting the detachment of territory from 
a school district upon specified condi- 
tions, which include the apportion- 
ment of the indebtedness of the dis- 
trict, territory attempted to be set off 
from such district remains liable for 
the debts thereof until an apportion- 
ment of such debts has been made). 


[a] Thus it has been held that 
where a district which is in debt is 
subdivided and such amount of terri- 
tory detached therefrom as to impair 
the obligation by not leaving sufficient 
property liable for the payment there- 
of, the detached territory is liable for 
its share of such indebtedness. Man- 
ahan v. Adams County, 77 Nebr. 829, 
110 NW 860, 77 Nebr. 832, 111 NW 
800; Clother v. Maher, 15 Nebr. 1, 16 
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NW 902. 

8414. High school districts see su- 
pra § 95. 

84144. In re Segregation School 


Dist. No. 46, 34 Ida. 231, 200 P 140; 
In re Segregation School Dist. No. 37, 
34 Ida. 230,-200 P 140; In re Segrega- 
tion School Dist. No. 58, 34 Ida. 222, 
200 P 138. 

85. Ind.—Maumee School Tp. v. 
Shirley, City School Town, 159 Ind. 
423, 65 NE 285. See Follett v. Shel- 
don, 195 Ind. 510, 144 NE 867 (apply- 
ing the rule). 

Iowa.—McDonald v. Nevada Tp. 
School Dist. No. 1, 10 Iowa 469. 

Kan.—Hoffield v. Newton Bd. of Ed- 
ucation, 33 Kan. 644, 7 P 216. 

Ky.—Latonia Graded School Dist. v. 
Latonia Bd. of Education, 93 SW 590, 
29 KyL 391. ; 

Mass.—Goulding vy. Peabody, 170 
Mass. 483, 49 NE 752; Bacon v. Barn- 


stable Thirteenth School Dist., 97 
Mass. 421. 
Mich.—Wilson yv. Ellington Tp. 


School Dist. No. 4, 233 Mich. 581, 207 
NW 810; Brewer v. Palmer, 13 Mich. 
104. 


Minn.—Winona v. Winona County 
School-Dist. No. 82, 40 Minn. 13, 41 
NW 539, 12 AmSR 687, 3 LRA 46; 
Robbins v. Anoka County School Dist. 
No. 1, 10 Minn. 340. 


Mo.—Thompson v. Abbott, 61 Mo. 
176; Gray v. Clay County School Dist. 
No. 73, (A.) 28 SW (2d) 683 [transf 
(A.) 20 SW (2d) 657]; Abler v. St. 
Joseph School Dist., 141 Mo. A. 189, 
124 SW 564 [transf 221 Mo. 663, 120 
SW 1159]. 


Nebr.—Clother v. Maher, 15 Nebr. 1, 
16 NW 902. 


N. H.—Greenfield School-Dist. No. 3 
v. Greenfield, 64 N. H. 84, 6 A 484, 


N. J.—McCully v. Ridgefield Tp. 
Bd. of Education, 63 N. J. L. 18, 42 A 
776. Compare State v. Froelich, (N. 
J. Sup.) 37 A 1024 (holding that, 
where two school districts were con- 
solidated into one, property formerly 
within one of such districts was not 
subject to taxation for the purpose 
of bonds issued by the other district 
before the consolidation). 


N. Y.—Adriaansen v. Union Free 
School Dist. No. 1 Bd. of Education, 
222 App. Div. 320, 226 NYS 145 [rev 
130 Misc. 49, 223 NYS 657, and aff 248 
N. Y. 542 mem, 162 NE 517 mem]; 
Ossining Bd. of Education Union Free 
School Dist. No. 1 v. Storms, 147 App. 
Div. 679, 132 NYS 639. Compare Mur- 
phy v. Graves, 128 Misc. 346, 218 NYS 
586 [foll Adriaansen v. Union Free 
School Dist. No. 1 Bd. of Education, 
130 Misc. 49, 2238 NYS 657 (afterward 
rev 222 App. Div. 320, 226 NYS 145)] 
(holding that, under a statute impos- 
ing liability upon a consolidated dis- 
trict for bonded indebtedness of com- 
ponent districts when the consolida- 
tion is effected with the consent of 
the boards of trustees or on the vote 
of the electors, the consolidated dis- 
trict is not liable for such indebted- 
ness where the consolidation was ef- 
fected under other statutes without 
such consent or vote). 

N. D.—Coler v. Coppin, 10 N. D. 86, 
85 NW 988; Coler v. Dwight School 
Tp., 3 N. D. 249, 55 NW 587, 28 LRA 
649. 

Okl.—Ellis County School Dist. No. 
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or destroyed, and one or more new districts are cre- 
ated from the territory thereof, or its territory is 
annexed to one or more existing districts, the new 
or other district or districts, in the absence of con- 
trary statute, become and are entitled to all the prop- 
erty and rights of the old district, and liable for all 
its existing debts and obligations,*® except where, 


60 v. Crabtree, 
ras 


S. C.—Walker v. Bennett, 125 S. C. 
389; 118 SE 779;.781-fcit Cyey. 

Vt.—Barre Town School Dist. v. 
Cook, 68 Vt. 88, 34 A 33; Chester 
School Dist. No. 20 v. Pierce, 67 Vt. 
317, 31 A 783; Barre v. Barre School 
Dist. No. 13, 67 Vt. 108; 30 A: 807. 


W. Va.—Barker Dist. Bd. of Educa- 
tion v. Valley Dist. Bd. of Education, 
30 W. Va. 424, 4 SE 640. 


Wis.—Stroud v. Stevens Point, 37 
Wis. 367. 


See Presque Isle County v. Thomp- 
son, 61 Fed. 914, 10 CCA 154 (dictum); 
Seventy-First Cons. School Dist. v. 
Cumberland County Bd. of Education, 
186 N. C. 6438, 120 SE 202 (holding 
that where an election was held, in 
pursuance of a statute, to pass upon 
the question of the assumption, by a 
consolidated district, of the indebted- 
ness of one of the former districts 
comprised therein, and the result of 
such election was in the affirmative, 
such indebtedness became a valid ob- 
ligation of the consolidated district). 


Compare Winstead Say. Bank v. 
New Hartford, 78 Conn. 319, 62 A 
81 (holding that, under a statute au- 
thorizing the consolidation of all the 
districts in a township into a single 
district and making the township lia- 
ble for the debts of the component 
districts, its liability is not dependent 
upon the making of an adjustment of 
the rights and liabilities of such dis- 
tricts as between the taxpayers of 
the several districts, as provided for 
by statute); Wallace v. Eason, 132 


146 Okl. 197, 294 P 


Miss. 106, 95 S 834 (holding that, un- 


der a statute providing that upon the 
consolidation of school districts the 
board of supervisors may sell the 
school property and appropriate the 
proceeds to the use and benefit of the 
consolidated district or may convey 
the property directly thereto, a con- 
solidated district does not succeed to 
the rights of its component districts 
in their property in the absence of 
any such conveyance). ~- 


But see Barber v. Cummings, 167 
Ga. 289, 145 SE 443 (holding a consol- 
idated district not liable for a debt 
contracted by a component district be- 
fore consolidation). 


[a] Defects in, or the want of, a 
formal deed of conveyance, which 
would be merely evidence of the trans- 
fer of property, will not prevent the 
title to the property theretofore held 
by the dissolved or destroyed district 
from vesting in the new district. 
Follett v. Sheldon, 195 Ind. 510, 144 
NE 867. 

{b] Liability for breach of con- 
tract.—A consolidated school district 
is liable for damages for a breach of 
contract committed by one of its com- 
ponent districts before the consolida- 
tion. Wilson v. Ellington Tp. School 
Dist. No. 4, 2383 Mich. 581, 207 NW 
810. 

Abolition or dissolution of districts 
in general see supra §§ 98-112. 

Destruction of district by: 
Annexation to another district see su- 

pra § 101. 

Creation of: 
Consolidated or union district see 
supra § 96. 
Independent or special district see 
supra § 93. 
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by statute, the dissolved district is continued in ex- 
istence for the purpose of paying its indebtedness,*® 
in which ease the new district does not become ha- 
ble therefor.87 As between two or more new dis- 
triets created under such circumstances, each of 
them is entitled to and takes such property as falls 
within its boundaries;** and it has been held that 
each of such new districts is lable severally for its 
proportionate share of the debts of the old district,*® 
but there is also authority for the rule that each is 
liable for all of such debts.°° It has been held that 
where a district which has contracted an indebted- 
ness is consolidated with another, and afterward 
the consolidated district is redivided, so that the 
indebted district is restored to its original territory, 
the other district is not hable for such indebted- 
ness.°? 


Change merely in form of organization or charac- 
ter of district. Where only the form of organization 
of a district is changed, or a district of one kind is 
substituted for a district of another in the same ter- 
ritory, the debts of the district remain, and the dis- 


trict as reorganized remains liable for the payment 
86. Continuation of existence of 94. 
dissolved district for purpose of pay- 
ing indebtedness see supra § 110. 10> PP i22) 
87. In re Abolishing School Dists., | $7. 
27 R. I. 598, 65 A 302. See Adriaan- 
sen v. Union Free School Dist. No. 1 
Bd. of Education, 222 App. Div. 320, ] 457, 
226 NYS 145 [aff 248 N. Y. 542 mem, 


Cal. 
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Pass School Dist. v. Hol- 
lywood City School Dist., 
RANS 485, 20 AnnCas 


Conn.—-Willimantic School Soc. v. 
Windham First School Soc., 14 Conn. 


he ii 
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thereof ;°? and, likewise, such reorganized or sub- 
stituted district retains the property of its predeces- 
Sorage 

[§ 114] 2. Under Statutes—a. In General. A 
state legislature has full power, subject only to con- 
stitutional restrictions, to provide by statute for 
such apportionment, transfer, or other adjustment 
or devolution of the rights and liabilities of a school 
district or other local school organization, upon the 
alteration, dissolution, or destruction of such dis- 
trict, as to it may seem proper.®* Such a statute is 
not unconstitutional, either as violating the due proc- 
ess clause of a state or the federal constitution,®® or 
as destroying vested rights®® or diverting school 
funds,?7 inasmuch as property devoted to school 
purposes is held in trust for the public, with full 
power in the legislature to change the trustee there- 
of ;°° nor is it void as impairing the obligation of 
contracts,®® especially since persons contracting with 
a school district must be deemed to know that it may 
be altered or dissolved,! unless it attempts to free 
or relieve territory originally subject to taxation 
for the payment of indebtedness from such liability 
tion or dissolution is purely a leg- 
islative one, with which the courts 
have nothing to do. Lowe v. Hardy, 
7 Utah 368, 26 P 982. To same ef- 
fect Peo. v. Chestnut Community 
Cons. School Dist. No. 10 Bd. of Ed- 


ucation, 248 VHIS (Ay Si7is (2) Ques- 
tions of public policy and expediency 


156 Cal. 416, 


162 NE 517 mem] (holding that such ioe AES eek v. Bartlett, 304 Ill. 283,] enter into the question, and of these 
a statutory provision that, although a 54, the legislature is the sole judge. 
district be dissolved, it shall continue Iowa.—State v. Grefe, 139 Iowa 1£8,| Peo. v. Barrett, 304 Ill. 283, 136 NE 
in existence for the purpose of paying | 117 NW 13. 654. 

its debts, does not impose liability for Mass.—Whitney v. Stow, 111 Mass. 95. Cal.—Pass School Dist. v. 


such debts upon a district to which 
territory of a dissolved district is at- 
tached, but applies only to the district 
dissolved). Compare Needham _ v. 
School Dist. No. 6, 62 Vt. 176, 20 A 
198 (holding that, under a statute pro- 
viding that no alteration or union of 
school districts shall dissolve or 
merge them until their debts and lia- 
bilities have been paid, a district 
formed by the union of others cannot 
be liable for the debts of one of such 
component districts). 


88. Whitmore v. Hogan, 22 Me. 
564; Danvers School Dist. No. 6 v. 
Tapley, 1 Allen (Mass.) 49; Stoneham 
School Dist. No. 1 v. Richardson, 23 
Pick. (Mass.) 62; Winona v. Winona 
County School-Dist. No. 82, 40 Minn. 
13, 41 NW 539, 12 AmSR 687, 3 LRA 
46; Robbins v. Anoka County School 
Dist. No. 1,10 Minn. 340; North Hemp- 
stead v. Hempstead, 2 Wend. (N. Y.) 
109. 

89. Halbert v. Watertown Tp. 
School Dists., 36 Mich. 421; Barker 
Dist. Bd. of Education v. Valley Dist. 
Bd. of Education, 30 W. Va. 424, 4 SH 
640. 

90. Hughes’ v. Schuyler County 
School Dist. No. 29, 72 Mo. 643. 


91. School Directors vy. Miller, 49 
Ill. 494. 

92. Lincoln County School Dist. 
No. 12 v. School Dist. No. 33, 25 Ida. 
554, 139 P 186; Pike County Bd. of 
Baducation v. AL H. Andrews Co (Ky. ) 
122 SW 207; Causey v. Guilford C oun- 
ty, 192 N. C. 298, 185 SH 40; Shank- 
land v. Phillips, 3 Tenn. Ch. 556. See 
U. S. v. Orleans Parish Public School 
Bd., 229 Fed. 1, 148 CCA 303 (apply- 
ing the rule). 

Districts of particular kinds or for 
particular purposes see supra §§ 92— 
OT 

93. Breathitt County Bd. of Educa- 
tion v. Back, 214 Ky. 284, 283 SW 99. 


368. 


Mich.—Saginaw School 
Buena Vista Tp. School Dist. No. 6, 
231 Mich. 664, 204 NW 737; Perrizo 
v. Kesler, 93 Mich. 280, 53 NW 391. 


Minn.—State v. Wright County, 126 
Minn. 209, 148 NW 58. 


N. Y.—In re Murphy, 128 Misc. 346, 
218 NYS 586; Brown v. Bunselmeyer, 
101 Mise. 625, 167 NYS 993. 


Oh.—Jefferson Tp. Rural School 
een Bd. of Education v. Hoover, 18 
Oh. A. 346. 


Beinn re St. Louis-San Francisco 
Re Co. 1o6) OLE 265, 200 se 9o2r 


R. I—In re North Smithfield 
School, 26 R. I. 164, 58 A 628. 


Soo: School Dist. No. 
6 v. Lincoln School Dist. No. 26, 37 
S. D. 38, 156 NW 587. 


Tex.—Tisdale v. Eldorado Inde- 
pendent School Dist., (Civ. A.) 287 
Sw 147; Houston v. Gonzales In- 
dependent School Dist., (Civ. A.) 202 
SW 467 [mod on _ other grounds 
(Commn. <A.) 229 SW 467]. See 
Houston v. Tod, (Civ. A.) 258 SW 
839 [aff (Commn. A.) 276 SW 419]; 
Washington Heights Independent 
School Dist: wv. BPtio Worth, (Civ. A.) 
251 SW 341 (both applying the rule). 


DISty wav. 


Utah.—Lowe v. Hardy, 7 Utah 368, 
26 P 982. 
W. Va.—Barker Dist. Bd. of EHd- 


ucation v. Valley Dist. Bd. of Edu- 
cation, 30 W. Va. 424, 4 SE 640. 


Wis.—State v. Schriner, 151 Wis. 
162, 188 NW 6338. 


See Boise City Nat. Bank v. 
Gooding County Independent School 
Dist. No. 40, 33 Ida. 26, 189 P 47 
(recognizing the rule). 


[a] Matter purely legislative.— 
(1) The question of how the rights 
or liabilities of a school district 
shall be adjusted upon its altera- 


Hollywood City School Dist., 156 Cal. 


B16. 2005, ie ol 2G LRANS 485, 20 
AnnCas 87. 

Mass.—Rawson v. Spencer, 113 
Mass. 40. . 

N. Y.—Wadsworth v. Menzie, 105 
Mise. 697, 173 NYS 620; Brown v. 
ee koehan 101 Misc. 625, 167 NYS 


Oh.—Ross v. Adams Mills Rural 
School Dist., 113 Oh. St. 466, 149 NE 
634; Jefferson Tp. Rural School Dist. 
ee Education vy. Hoover, 13 Oh. 


R. I—In re North Smithfield 
School, 26 R. I. 164, 58 A 628. 


Ss. D—Smithwick School Dist. No. 
6 v. Lincoln School Dist. No. 26, 37 
S. D. 38, 156 NW 587. 


Tex.—Houston v. Gonzales Inde- 
pendent School Dist., (Commn. A.) 
rr Plaaeh 467 [mod (Civ. A.) 202 SW 
0 


Deprivation of property in general 
see Constitutional Law §§ 988-1018. 


96. Willimantic School Soc. v. 
Windham School Soe., 14 Conn. 457; 
Indianapolis School Comrs. v. Cen- 
ter Tp., 143 Ind. 391, 42 NE 808. 


97. Bonner v. Snipes, 103 Ark. 298, 
147 SW 56; State v. Wright County, 
126 Minn. 209, 148 NW 53. 


98. See infra § 448. 


99. Rawson v. Spencer, 113 Mass. 
40; Coble v. Guilford County,. 184 
N. C. 342, 114 SE 487; In re North 
Fenithdele School, 26 R. I. 164, 58 


Statutes impairing obligation of 
contracts in general see Constitution- 
al Law §§ 5938-777. 


Le Cures v. Haynes Special 
School Dist. No. H, 128 Ark. 129, 193 
SW 523. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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without making any provision for such payment.? 
A statute, however, attempting to impose upon the 
whole of a district indebtedness previously contract- 
ed by a portion of the territory comprised within 
such district, necessitating the levy of a tax to pay 
such indebtedness, has been held void as to the addi- 
tional territory under a constitutional provision mak- 
ing a majority vote of the taxpayers of a district 
essential to the levy of a tax therein,? except where 
the taxpayers have in fact voted to assume such in- 
debtedness;* but a statute providing for submitting 
to the voters of all the territory included within a 
new district the question of assuming the indebted- 
ness of a former district included in and forming a 
part of the new district is not objectionable as not 
providing for the submission of such question to the 
voters of the new or added territory only.® 


[§ 115] b. Apportionment—(1) In General. In 
a number of jurisdictions statutes provide that upon 
the alteration, dissolution, or destruction of a school 
district or other local school organization, and the 
attachment of part or all of its territory to or the 
inclusion thereof .in another or other districts, the 
assets, or the liabilities, or both, of such former dis- 
trict shall be apportioned between it and the latter 
districts, or, in the ease of the dissolution or de- 
struction of a district, between the districts to 
which its territory is attached or in which it has 
been included.* Unless otherwise expressly provided 
by the statute, such an apportionment is not a con- 
dition precedent to the effectiveness of an alteration 
or dissolution of a district,’ and the want of it does 
not invalidate taxes levied for the support of the 
new or other district.7% <A statute providing mere- 
ly for an apportionment of debts or liabilities does 
not authorize any adjustment or apportionment of 
property or assets. Under a statute directing the 
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apportionment of the assets of a district upon its 
dissolution, the debts of the district should first be 
paid.® A statute providing for the adjustment or 
apportionment of assets where a new district is 
formed out of part of the territory of an existing 
district has no application to a mere change of the 
boundary line between two existing districts;1° and 
a statute requiring the county treasurer, as treas- 
urer of the school districts, to apportion moneys of 
a dissolved district has been held not to apply to 
schools under township organization where the town- 
ship trustee is treasurer of the district.1+ 


[§ 116] (2) Proceedings for Apportionment—(a) 
In General. The mode of proceeding to apportion 
or procure an apportionment of the rights and liabil- 
ities of a school district or other local school organ- 
ization, upon the alteration, dissolution, or destruc- 
tion thereof, is ordinarily prescribed by the statute 
providing for such apportionment.!2 Minor irregu- 
larities in the proceedings, however, will not invali- 
date them. 


Notice and hearing. Unless otherwise provided by 
statute, notice need not be given!* nor a hearing 
held'® before making an apportionment; but where 
notice is required by statute, a want thereof is fatal 
to the validity of the proceedings.1® 


Apportionment by voluntary agreement. Statu- 
tory provisions as to the procedure for making or 
procuring an apportionment ordinarily do not pre- 
vent the districts concerned from making an appor- 
tionment by agreement between themselves;17 al- 
though in so doing they cannot relieve from the bur- 
den of indebtedness any territory liable for the pay- 
ment thereof;'® and under a statute providing for 
the apportionment of property and indebtedness by 
decree of court, where the two districts agree upon 


2. Lincoln Park Bd. of Education 
v. Detroit Bd. of Education, 245 Mich. 
411, 222 NW 763. See Grand Rapids 


Bd. of Education v. Ellinger, 244 
Mich. 28, 221 NW 296 (dictum); Hill 
v. Smithville Independent School 


Dist., (Tex. Commn. A.) 251 SW 209 
(recognizing the rule). . 


3. Burns v. Dilley County Line In- 
dependent School Dist., (Tex. Commn. 
A.) 295 SW 1091 [rev (Civ. A.) 290 
SW 2791; Howard v. Desdemona In- 
dependent School Dist., (Tex. Civ. 
A.) 19 SW (2d) 946. See Cummins 
vy. Gaston, (Tex. Civ. A.) 109 SW 
476 (holding that a statute impos- 
ing the school indebtedness of a city 
which had assumed control of the 
schools upon the whole of an en- 
larged district within which such city 
was included, thus making the in- 
debtedness a charge upon the tax- 


payers owning property within the. 


added territory, without their con- 
sent, is unconstitutional and void). 
Compare Richardson v. Liberty In- 
dependent School Dist., (Tex. Civ. 
A.) 22 SW (2d) 475 (holding a stat- 
ute not unconstitutional because ap- 
pointing commissioners to_ prorate 
the indebtedness). But see Willamar 
Independent School Dist. vy. Lyford 
Independent School Dist., (Tex. Civ. 
A.) 8 SW (2d) 239 (holding consti- 
tutional a special statute creating a 
school district from part of the ter- 
ritory of another and providing that 
such new district should pay its 
share of the indebtedness of the old 
district, where it did not authorize 
the trustees of the new district to 
levy a tax for the payment of such 
indebtedness, but gave them _ the 


[56 C. J.—18] 


powers conferred on trustees by the 
general law, which authorizes trus- 
tees to call an election and submit 
to the voters the question of assum- 
ing such debts). 


Taxation for school purposes in 
general see infra §§ 749-894. 


4 Gerhardt v. Yorktown Inde- 
pendent School Dist., (Tex. Civ. A.) 
252 “Sw 1977. Compare Kuhn _v. 
Yoakum, (Tex. Civ. A.) 257 SW 3387 
(holding that taxpayers who have 
petitioned for or consented to the 
annexation of their property to an ex- 
isting district, or its inclusion there- 
in, cannot be heard to complain that 
no election was held upon the ques- 
tion of levying taxes to pay their 
share of its indebtedness, or that 
their consent thereto has not been 
sought or obtained). 


5. Tilton v. Dayton Independent 
School Dist., (Tex. Civ. A.) 2 SW 
(2d) 889. 


6. See statutory provisions. 

[a] Applicability of statute to 
community consolidated districts.— 
A statute providing for the appor- 
tionment of the assets of school dis- 
tricts upon their alteration or dis- 
solution is applicable to community 
consolidated school districts, as well 
as ordinary districts, in the absence 
of any provision or apparent inten- 
tion to the contrary. Winnebago 
County School Dist. No. 89 v. Town- 
ship No. 26 Schools, 240 Ill. A. 619. 


Power of‘ legislature to provide for 
devclution of rights and liabilities, 
and constitutionality of statutes in 
general see supra § 114. 


Tn Blaine County School Dist. No. 
15 v. Blaine County, 26 Ida. 285, 142 
P4t 5) Statetv! Hall= 13) Ohe Ams50. 


§ Mea for apportionment see infra 


7%. Richardson v. Liberty Inde- 
pendent School Dist., (Tex. Civ. A.) 
22 SW (2d) 475. 


Taxation for school purposes in 
general see infra §§ 749-894. 


8 In re Wilkins Tp. School Dist., 
18 Pa. Super. 298. 


9. Chalstran v. Knox County Bd. 


of Education, etc., 244 Ill. 470, 91 
NE 712. 
10. School-Dist. No. 1 v. School- 


Dist. No. 4, 94 Mo. 612, 7 SW 285. 


ne Cleveland Village School Dist. 
No. 118 v. Zion, 195 Mo. A. 299, 190 
SW 955. 

12. See statutory provisions. 


13. Follett v. Sheldon, 195 Ind. 
510, 144 NE 867. 


14. Freeborn County School Dist. 
No. 131 v. Freeborn County School 
ee No. 5, 107 Minn. 442, 120 NW 
98. 


15. Freeborn County School Dist. 
No. 131 v. Freeborn County School 
Dist. No. 5, supra. 


16. Everett Tp. School-Dist. No. 
3 v. Wilcox Tp. School-Dist. No. 1, 
63 Mich. 51, 29 NW 489. 


17. Rouseville Borough School 
Dist. v. Cornplanter Tp. School Dist., 
29 Pa. Super. 214. 


5 18. Ewing v. Schopf, 11 Oh. A. 
105 
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the apportionment a decree in accordance with such 
agreement may be entered without taking any evi- 
dence.*® Where, however, a statute expressly au- 
thorizes a consolidated district by agreement to take 
over the assets and assume the liabilities of the dis- 
tricts included in the consolidation, which under the 
provisions of the statute retain their separate iden- 
tities for the purpose of discharging their indebted- 
ness, the consolidated district has no authority to 
make such an agreement with fewer than all of such 
constituent districts.2° A statute permitting appor- 
tionment by voluntary agreement does not preclude 
a judicial proceeding, if necessary, to enforce an 
adjustment of rights and liabilities, and so is not 
unconstitutional under the due process clause.*? 
The absence of a formal written agreement relating 
to the adjustment of property rights and indebted- 
ness will not invalidate a fully executed transfer of 
property from one district to another, made for the 
purpose of such an adjustment.” 


Arbitration. Where a statute authorizing the 
boards of directors of the districts concerned to 
agree upon a division of assets and liabilities be- 
tween them provides that in case of failure to agree 
the matter shall be referred to arbitrators, the agree- 
ment contemplated is that between the respective 
boards, and not the assent of the districts to the 
action taken by such boards; and it is only where 
the boards fails to agree that the matter may or 
must be submitted to arbitration.?* 

[§ 117] (b) Time for Apportionment. Statutory 
provisions as to the time at or within which an ap- 
portionment shall be made of the assets or liabil- 
ities of a school district or other local school or- 
ganization, upon its alteration, dissolution, or de- 
struction, are ordinarily to be construed as directory 
only, and not mandatory.?* So the power of the 
officer or board designated by statute to make the 


19. In re Everson, 31 Pa. Super. Apportionment 
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apportionment?® is not divested by failure to exer- 
cise it within the time prescribed by statute,?® nor 
does delay in making the apportionment beyond the 
statutory time affeet its validity.27 Conversely, the 
fact that an apportionment is made to a new district 
before its organization is complete does not invali- 
date the apportionment.28 The alteration or disso- 
lution of a district is not invalidated or made inef- 
fective by failure to make an apportionment at the 
proper time;?® and a district is not precluded from 
claiming its share of property or assets by omitting 
to procure an apportionment within the statutory 
time, in the absence of special circumstances creat- 
ing an estoppel.?° 

[§ 118] (c) By Whom Apportionment Made. A 
valid apportionment of the property or liabilities 
of a school district or other local school organization, 
where provided for by statute upon its alteration, 
dissolution, or destruction,?! may be made only by 
such officer, board, or other agency or tribunal as 
may be designated by the statute,?? although the fact 
that the actual adjustment and apportionment are 
made by agents for or advisers to the officer or board 
named by the statute does not invalidate the result 
where it is approved or adopted by such officer or | 
board.*? Unless it is so designated by statute a 
court is without authority to make the apportion- 
ment.?4 Where, however, the statute merely author-. 
izes particular officers to arrange and agree upon a 
settlement, a judicial proceeding to effect an appor- 
tionment is not precluded.*® 


[§ 119] (d) Mode of Apportionment—aa. In 
General. An apportionment of the rights or liabil- 
ities of a school district or other local school organ- 
ization upon its alteration, dissolution or destruction 
must be made in such manner or in accordance with 
such rules as may be prescribed by the statute pro- 
viding for such apportionment.?® Such statutes 


as prerequisite to| been transferred for school purposes. 


170. alteration or dissolution of district | were unable to agree upon a division 


20. Arnegard v. Barons. Cons. | See supra § 115. 


School Dist. No. 8, 11 Alta. L. 460. 

21. Washington Heights Inde-| No. 46 : 
pendent School Dist. v. Fort Worth, | Dist. No. 53, 
(Tex. Civ. A.) 251 SW 341. 366. 


30. Douglas County School Dist. 
v. Douglas County School 
49 Nebr. 33, 


‘ or apportionment of the funds and 
indebtedness, as required by statute, 
the court had no authority to make 
such apportionment). 


Judicial review of Pci stare set 


68 NW 


22. Follett v. Sheldon, 195 Ind.| . Actions to determine or enforce | °* #Ward see infra §§ 124, 125. 
510, 144 NE 867. rents between districts see infra § 35. Washington Heights Inde- 
23. Lowell Independent School : pendent School Dist. v. Fort Worth, 
Dist. v. Duser Tedapes ent School 31. Statutes providing for appor-| (Tex. Civ. A.) 251 SW 341. 
Dist., 45 Iowa 391. Honudate in general see supra § Actions to determine or enforce 
24. Johann v. Milton Tp. Rural 32. TllL—Di : ae between districts see infra § 
School Dist. Bd. of Education, 26 , -—District No. 5 School v. | 127. 


Oh; Cir 'Ct.3N."8. 209. 
infra notes 26-30. 


25. By whom 
should be made see infra § 118. 


26. Freeborn County School Dist. 
No. 131 v. Freeborn County School 
Dist. No. 5, 107 Minn. 442, 120. NW 
898; Douglas County School Dist. No. 
46 v. Douglas County School Dist. 
No. 58, 49 Nebr. 33, 68 NW 366. 


27. Pawnee County School Dist. : 
No. 49 v. PA ade aed School Dist. NW 349; 
No. 21, 32 Kan. 123, 4 P 189; School 33. 
Dist. No. 13 v. State, 15 Kan, 43. 


23. Evins v. Batchelor, 61 Ark,|A 308. 
521, 33 SW 1055. 34. 


29. Curtis v. Haynes’ Special 
School» Dist. No>--H,»128> Ark.4129, 
193 SW 5238; Blaine County School] 104. 
Dist. No. 15'v. Blaine County, 26 
Tdat. 285,142" P 415) State’ vi Hall, 
13 Oh. A. °350; Johann v. Milton 
Tp. Rural School Dist. Bd. of Eda- 
ucation, 26 Oh. Cir. Ct. N. S$. 20:9) 


And see cases 


42 P 221. 


Dist. 


District No. 10 School, 73 Ill. 249. 


Iowa.—Viola Dist. Tp. v. Audubon 
apportionment | Dist. Tp., 45 Iowa 104. 


Dist. No. 2 v. Lembert, 


Wis.—State v. Amherst, etc., 
School Dist. No. 1, 109 Wis. 


Pittston Tp. School 
Dupont School Dist., 


Franklin Dist. Tp. v. Wiggins, 
110 Iowa 702, 80 NW 432; 
Tp. v. Audubon Dist. Tp., 45 Iowa 
See Clinton County Bd. of Ed- 
ucation v. Greene County Bd. of Edu- 
cation, 19 OhNPNS 398 (holding that 
even though the respective boards of 
education of two counties, from one 
to the other of which territory had 


36. Ill.—Peo. v. 
21% ally Alab23: 


lowa.—Albin v. West Branch In- 
School | dependent Dist., 58 Iowa 77, 12 NW 

28 Or. 209, | 134. 
Mo.—Rice v. McClelland, 58 Mo. 


Dannenbarger, 


County 


Pa.—In re South Covington School- 116. 
Indebtedness, 


Si Aa C vk) 18705, iN. —Andover School Dist. No. 
452. 


P 6 v. ne 55 N. H. 
Joint 
318F 285 Pa.—In_re Abington School Dist., 
State v. Rice, 35 Wis. 178.| 84 Pa. 179; Manchester v. Reserve 
Dist xy | BbentoTtt, Wi set ybsiinisern Seok 
ase ees Rec ; In re Jenkintown Schoo 
aid Haase l18 | Dist, BW klyN@) boy 


Wis.—Ashland School v. Ashland, 
ST Wis, 5388, 585 NiWe o77: Pelican 
School v. Rock Falls School, 81. Wis. 
428, 51 NW 871, 52 NW 1049; State 
v. Kida, 63 Wis. Sols 28 NW 703; 
State v. Rice, 35 Wis. 178. 


See State v. Rural High School 
Joint Dist. No. 8, 117 Kan. 332, 231 
P 337 (to same effect). 


Viola Dist. 


For later cases, developments an'd changes in the law see Annotations, same title and section number, 
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have been said to be intended to secure an equitable 
adjustment of the property and indebtedness,** not 
according to the needs of the respective districts in- 
volved but in such way as justly to distribute the 
burden of taxation,*’ and they are to be construed 
with that purpose in view.*® Under a statute pro- 
viding that a district created out of territory de- 
tached from another district shall share in the as- 
sets and liabilities of the latter in just proportion, 
to be ascertained by reference to the assessment for 
the year in which the new district is created, the 
proportion of assets to which the new district is 
entitled or of debts which it must assume is that 
which the value of the property within its borders 
taxable for school purposes bears to the property 
similarly taxable within the entire former district.*° 
A statute providing for apportionment on the basis 
of the average number of scholars in the publie 
schools means the membership of the schools as 
shown by the school registers, and not the average 
attendance.*+ Under a statute providing for the 
apportionment of the indebtedness of a district 
which is dissolved or abolished, a pro rata part of 
such indebtedness must be adjudged against each of 
the portions of its territory which are assigned or 
attached to other districts.4? Where the statute 
provides for the determination and adjustment, be- 
tween an old district and a new one created out of 
a portion thereof, of the value of the property held 
or acquired by each, the new district must compen- 
sate the old for its share of the property acquired 
by the division, and is entitled to compensation for 
property left within the old district.4* Statutes 
relating to the mode of apportionment of the funds 
of a district when a new district is created from a 
part of its territory are applicable where the ter- 
ritory of a former district is detached from a con- 
solidated district and such district is reéstablished, 
under a statute requiring the apportionment of the 
assets of the consolidated district.44 Where no other 
basis is prescribed, it has been held that the appor- 
tionment should be made on the basis of the assessed 
valuations of the taxable property in the respective 
districts or territories,*® and not according to the 
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number of children residing therein,*® except that 
where state school funds are distributed among the 
districts on the basis of the number of taxpayers 
therein, the same basis should be used in apportion- 
ing any such moneys;** but according to other de- 
cisions both the valuation of the property and the 
number of pupils should be considered,+® and in ad- 
dition, it has been said, the needs of the respective 
districts.4° A statute requiring certain matters or 
factors to be considered in making the apportion- 
ment is not exclusive, but other matters may be taken 
into account for the purpose of making an equitable 
apportionment.°° Where apportionment is required 
to be made on the basis of the respective taxable 
values of property, the fact that one of the districts 
or territories involved contains no schoolhouse or 
inhabitants is immaterial to the right: to have debts 
and assets apportioned.®t The weight to be given 
the various factors is exclusively within the control 
of the board or tribunal making the apportion- 
ment.°1% ? 

What law governs. The mode of apportionment is 
governed by the law in force at the time the appor- 
tionment is had or commenced,®!% even though a 
different statute was in force at the time of the al- 
teration, dissolution or destruction of the district.®” 


[§ 120] bb. Assets and Liabilities Included. In 
apportioning the assets or liabilities of a school dis- 
trict or other local school organization, under stat- 
utes providing therefor, only such assets or liabilities 
may be included or considered as existed at the 
time of the alteration, dissolution, or destruction of 
such district.°* Thus a statute providing for the 
apportionment of moneys due to a district at the 
time of its division does not authorize or require the 
apportionment of school funds payable thereafter, 
although the amount thereof was fixed upon the ba- 
sis of the number of school children of the district 
during the year preceding the division.®* Similarly, 
under a statute providing for the apportionment of 

the “property” of a district, a tax levied but not col- 
lected is not to be taken into account in such ap- 
portionment,°® although if it has been collected and 
not expended it is to be apportioned;*® but under a 


37. Sandy Tp. School Dist. v.{ School Dist. Bd. of Education, 114 51. Eagle River School v. Merrill 
Falls Creek Borough School Dist.,| Oh. St. 602, 151 NE 669; Darby v.|School Dist. No. 1, 81 Wis. 543, 51 
10 Pa. Dist. & Co.’817; In re Luzerne| Sharon Hill, 2 Pa. Dist. 485; Wil-| NW 874. 


School Dist., 3 Kulp (Pa.) 162. i 
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Poit’s Creek Dist. Tp., 54 Iowa 286, 46. 
6 NW 295 (where it was said that 
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Lafayette School Tp. v. Ander- 
86 Ind) “Al 1284,.157 
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51%. In re White Tp. School, 
Pa. 422,150 A 744. 


5144. East Pennsboro School Dist. 
v. West Fairview School Dist., 21 Pa. 
Dist Sis. 


oc aa for apportionment see supra 
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should be considered, along with oth- 
er matters, in arriving at an equita- 
ble apportionment). 

39. Sandy Tp. School Dist. v. 
Falls Creek Borough School Dist., 10 
Pa. Dist. & Co. 817. 


40. Spring Tp. School Dist. v. 
West Reading School Dist., 19 Pa. 
Dist. 519. 

41. Needham _v. 139 


Wellesley, 
Mass. 372, 31 NE 732. 


42. Hughes v. Robuck, 119 Ark. 
592, 179 SW 163. 

430 sins are 2 Darby, sete:,!/ School 
Dists., 5: Pa.7 Dist) 725; 19\ Pa. Co. 
314. 

44, Ketcham v. Community Cons. 


School Dist. No. 201 Bd. of Educa- 
tion, 324. 11]. 314, 155 NE. 332. 


45. Lafayette School Tp. v. Ander- 
son School City, 86 Ind. A. 284, 157 
NE 118; State v. Bateman, 119 Oh. 
St. 475, 164 NE 516; State v. Sharples 


Dist. 485. 
47. In re Pr aa School Dist., 
3 Kulp (Pa.) 162 


State school funds in general see 
supra §§ 33-44. 


43. Algona Dist.. Tp. v. Pott’s 
Creek Dist. Tp., 54 Iowa 286, 6 NW 
295. Compare Butler Tp. School 
Dist. v. Gordon School Dist., 10 Pa. 


Co. 663 (holding that in the divi- 
sion of school property, the taxable 
property, the number of taxpayers, 
and the number of pupils may be 
taken into consideration; but in the 
apportionment of debts, and of mon- 
ey arising from unseated lands, only 
taxable valuations can be _ consid- 
ered). ’ 

49. Algona Dist. 
Creek Dist. Tp., 
295. 


50. In re White Tp. School, 
Pa, 422, 150 A 744. 
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aS East Pennsboro School Dist. 
v. West Fairview School Dist., 21 
Pa. Dist. 813. 


53. Corwith Independent Dist. v. 
Lu Verne Dist. Tp., 10% Iowa 78, 77 
INIW 5.25: See State v. Sharples 
School Dist. Bd. of Education, 114 
Oh. St. 602, 151 NE 669 (recognizing 
the rule). 

54. Saginaw School Dist. v. Buena 
Vista Tp. School Dist. No. 6, 231 
Mich. 664, 204 NW 737; Deckerville 
High School Dist. v. Marion, ete., Tp. 
School Dist. No. 3, 131 Mich. 272, 
90 NW 1064. To same effect State 
v. Shuck, 273 Mo. 50, 199 SW 975 
[ans certified questions 184 Mo. A. 
511, 170 SW 4381]. 


55. Lake School 
Lake School Dist. 
233, 95 NW 148. 


56. Chalstran v. Township High 


Dist. 
No. 5, 
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118 Wis. 
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statute providing for the apportionment of the 
“credits” of a district, or of “debts belonging to” it, 
a tax, although not collected, must be included in the 
apportionment.®? It is the general rule that school- 
houses and real estate used for school purposes 
should be included as assets in making the apportion- 
ment,°® as should a fund intended for building pur- 
poses;®® but on these points there is also authority 
to the contrary.°° <A statute providing that a new 
district created out of part of the territory of an 
existing district shall be entitled to a proportionate 
share of any surplus funds in the hands of the ex- 
isting district at the time of such creation does not 
apply to a tax levied by the old district for the ex- 
penses of the current year, but only to such surplus 
as might be on hand after such expenses have been 
paid.*t A bonded indebtedness lawfully incurred 
by a district is to be deducted from the value of its 
property, under a statute providing for the deduc- 
tion of bona fide debts.°? - A provision in a statute 
relating to apportionment that a district newly cre- 
ated out of a part of the territory of an existing 
district may draw upon the school funds of the lat- 
ter for the payment of school expenses until such 
time as it receives its proper share of school moneys 
and taxes does not impose upon the old district the 
obligation to pay the expenses of the new district 
during such period, but merely permits the new dis- 
trict to draw upon such funds pending the making 
of a proper apportionment.®*? Where the assets in- 
clude funds which are drawing interest, such in- 
terest should be apportioned for the period between 
the alteration or dissolution of the district and the 
apportionment of the principal fund.°* A statutory 
provision for the sae cant between a newly 
created district and the district out of which it was 
created, of any surplus remaining in the hands of 
the latter at the end of the school year does not make 
the former district responsible for any part of a 
deficit in the funds of the old district.°° 


[§ 121] (e) Determination or Award—aa. In 
General. A division or apportionment of the rights 
or liabilities of a school district or other local school 
organization, required by statute to be made by a 
designated board or officer, upon the alteration, dis- 
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solution, or destruction of the district, has been held 
to be analogous to an award of arbitrators.°* So 
while technical precision and definiteness in the 
award is not required,®? there must be no uncertainty 
therein,®’ and where anything more than a mere 
ministerial act or arithmetical calculation is neces- 
sary before the award can be carried into effect it is 
not sufficient.6® Where the statute provides for 
entry of judgment by a court upon the determination 
or award, the court must enter judgment according 
to the terms of the award, and not otherwise,’ in 
view of the rule that a court, unless designated by 
statute to make the apportionment, has no authority 
so to do.“ 


Changing amount of award. After an award has 
been made and the amount thereof paid the power of 
the officer or board making the apportionment is ex- 
hausted, and he or it cannot change or increase the 
amount of the award.7? 


[§ 122] bb. Interest on Award. Upon the altera- 
tion, dissolution, or destruction of a school district 
or other local school organization, no interest is due 
on sums payable by one district to another before 
the final termination of proceedings for the ascer- 
tainment or apportionment of the principal amount 
to be paid,’* except, it has been held, where the debt- 
or district has theretofore taken possession of the 
territory, transferred to it, in which case interest 
shouls be allowed from the time possession was so 
taken.‘ Upon an apportionment being made, how- 
ever, interest has been allowed from the date there- 
of upon the amount of the award,*® although it has 
been held that, in the case of a newly organized dis- 
trict, interest is not chargeable until after the lapse 
of a reasonable time to enable such district to make 
arrangements for the payment of its indebtedness.7® 


[§ 123] (f) Impeachment of Award. An award 
made in proceedings for the apportionment of as- 
sets or habilities of a school district or other local 
school organization, upon the alteration, dissolution, 
or destruction of such district, may be set aside by 
a court of equity, in direct proceedings brought for 
the purpose,‘? as where a material mistake of faet 
or law has been made;7§ although an immaterial 


SARE ad No. 3, os Ill. 470, 91 NE 2 61. sate ree ae Waldron {68 Kan. 1, 64 P 970. 
712; olk County School Dist. No. | Schoo ist., 3 rk. Ae) SRA 
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school site included within territory | 13 v. Itasca County School Dist. No. 76. Spring T Schooleebist 
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funds of such district, the apportion-|tion v. Little Falls Tp. Bd. of Educa- 
ment thereof could not be compelled). | tion, 92 N. J. L. 284, 105 A 452. {a]_ Three months not unreasona- 


57. State v. Tucker, 39 N. D. 106, 
166 NW 820; Lake School Dist. No. 
9 v. Lake School Dist. No. 5, 118 Wis. 


66. 
69 NW 1102. 


Gregg v. French, 67 Minn. 402, 


ble.—It has been said that a period 
of three months would seem to be not 
an unteoonable. time for the pay- 
men 


233, 95 NW 148. 


58. Williams Dist. Tp. v. Jackson 
Dist. Tp., 36 Iowa 216; State v. Grand 
Forks County School Dist. No. 21, 
6 N. D. 488, 71 NW 772. 


59. State v. Wright County, 126 
Minn. 209, 148 NW 53; State v. 
Sharples School Dist. Ba. of Edu- 
cation, 114 Oh. St. 602, 151 NE 669. 

60. Grand Rapids Bd. of Educa- 
tion v. Ellinger, 244 Mich. 28, 221 
NW 296. 


Award in arbitration proceedings in 
treaty see Arbitration and Award §§ 
—419. 


67. Gregg v. French, 67 Minn. 402, 
69 NW 1102. 


68. Gregg v. French, supra. 
69. Gregg v. French, supra. 
70. Little Sioux Dist. Tp. v. Little 


Sioux Independent Dist., 
14 NW 201. 


71. 
72. 


60 Iowa 141, 


See supra § 118. 
Robinet v. School Dist. No. 83, 


by one district of sums due 
from it to another upon alteration or 


division. Spring Tp- School Dist. v. 
West Reading School Dist., 19 Pa. 
Dist. 519. 

77. Algona Dist. Tp. v. Pott’s 
dees Dist. Tp., 54 Iowa 286, 6 NW 
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mistake, or the fact that more complete information 
might have produced a slightly different result, will 
not cause the award to be set aside;*® but until set 
aside, in proper proceedings such an award is final 
and conclusive, and cannot be attacked or impeached 
collaterally,®® nor will mandamus lie to compel a 
payment or adjustment different from that fixed by 
an award valid upon its face.*+ 


Estoppel. A school district which has acquiesced 
in an apportionment and conducts its affairs or led 
other districts to conduct their affairs on the basis 
thereof is, in the absence of fraud in the proceed- 
ings, estopped by such acquiescence from attacking 
the amount of the award.*? 


[§ 124] (g) Appeal and Review—aa. In General. 
In the absence of statute providing therefor, no ap- 
peal lies from a determination or award made in 
proceedings for the apportionment of assets or lia- 
bilities of a school district or other local school or- 
ganization upon its alteration, dissolution or destruc- 
tion.8’ <A statute, however, providing for appeals 
from any action taken by a board of school directors, 
inspectors, or the like relating to the creation or al- 
teration of school districts authorizes an appeal from 
an award made by such board in apportionment pro- 
ceedings. ** 

[§ 125] bb. Certiorari..® <A writ of certiorari to 
the board or tribunal by which an apportionment of 
assets or liabilities has been made upon the altera- 
tion, dissolution, or destruction of a school district 
or other local school organization brings up for re- 
view only the question of the jurisdiction of such 
tribunal’*® and the regularity of its proceedings.*? 
The court cannot substitute its own judgment for 
that of the officer by whom or board by which the 
apportionment was made,** and will not interfere 
with the award unless the discretion of the appor- 
tioning officer or board appears to have ‘been arbi- 
trarily exercised or clearly abused.*® 

[§ 126] (3) Appraisal of School Property and 
Assessment and Remission of Taxes. It is provided 
by statute in some jurisdictions that upon the alter- 
ation, dissolution, or destruction of a school district 
or other local school organization, and the attach- 
ment of its territory to or the inclusion thereof in 
another district, the school property within such ter- 
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ritory so transferred shall vest in the latter district, 
and that its value shall be appraised and a tax equal 
in amount to such appraisal shall be levied upon all 
the property within the district, and that there 
shall be paid or remitted to the taxpayers of the dis- 
trict from which such territory was taken their pro- 
portional share of such appraised value, after de- 
ducting the amount of the debts of such district, 
which are assumed by the district to which the ter- 
ritory is transferred.®°® Legislation of such char- 
acter has usually been held not unconstitutional as 
unfairly distributing the burdens of taxation,®? or 
as imposing a tax for the benefit of private persons 
and not for a publie purpose,®? since the tax there- 
by provided for is not for the purpose of compen- 
sation, in the strict sense, but rather an attempted 
equalization between the taxpayers;°* but there is 
some authority to the contrary.°* 


Appraisal of property. In the absence of a valid 
appraisal, as required by such a statute, a tax levied 
for the value of the property taken is illegal and 
void.®® School property previously taken from a 
district by the alteration or dissolution thereof is 
sufficiently appraised, however, upon being restored 
to such district, by adopting the appraisal made at 
the time of such prior taking.®® Persons objecting 
to an appraisal on the ground that it is excessive 
must show that they have been injured by its ex- 
cessiveness, and where injustice has been done.?* 
Laches, in failing to object to.an appraisal until 
after the tax for the amount thereof has been levied 
and collected, will ordinarily bar objection.°8 An 
attempted sale of property before an appraisement 
thereof for purposes of levying and remitting taxes 
has been made may be enjoined.°®® 


Levy and collection of tax. In the absence of any 
contrary provision, the tax provided for by such a 
statute is to be levied and collected in the same man- 
ner as other school taxes.1 A tax not levied or as- 
sessed at the proper time should thereafter be levied 
as of the year in which it should have been as- 
sessed.” 


Remission or payment to taxpayers. Sums re- 
mitted under such a statute are to be paid or credited 
to the individual taxpayers and not to the district 
treasury of the district by which the school proper- 


40; In re North Smithfield School, 26 
R. FL 164,-58) A 26285 


in computation, whereas under the ba- 
sis of settlement adopted by the ar- 
bitrators such district was entitled to 
four hundred thirty-four dollars and 
twenty cents, the award is properly 
set aside and the matter resubmitted. 
Algona Dist. Tp. v. Pott’s Creek Dist. 
Tp., 54 Iowa 286, 6 NW 295. 


79. Itasca County School Dist. No. 
13 v. Itasca County School Dist. No. 
5, 169 Minn. 460, 211 NW 832. 


80. Lowell Independent School 
Dist. v. Duser Independent School 
Dist., 45 Iowa 391; Oakville Inde- 
pendent School Dist. v. Asbury Inde- 
pendent School Dist., 43 Iowa 444. 


81. School-Dist. No. 3 v. Riverside 
Tp., 67 Mich. 404, 34 NW 886. 


Mandamus to compel apportion- 
ment of school funds and assets gen- 
erally see Mandamus § 343. 


82. School Dist. No. 3 v. Riverside 
Tp., 67 Mich. 404, 34 NW 886. 


$3. Algona ,Dist.. Tp: ° v. ° Pott's 
maces Dist. Tp., 54 Iowa 286, 6 NW 
95. 

84. Lowell 


Independent School 


v. Wilcox, 48 Mich. 404, 12 NW 510; 
Prairie Du Sac School Dist. No. 2 v. 
Prairie Du Sac School Dist. No. 1, 3 
Wis. 333. 


Appeals from action of subordinate 
agencies in creating and altering 
me districts in general see supra 


85. Generally see Certiorari 11 C. 
J. p 80. 

86. In re White Tp. School, 800 Pa. 
422, 150 A 744; In re Darby Borough 
School Dist., 160 Pa. 79, 28 A 636. 

87. In re Aliquippa School, 172 Pa. 
81, 33 A 236; In re Darby Borough 
School Dist., 160 Pa. 79, 28 A 636. 

88. In re White Tp. School, 300 Pa. 
422, 150 A 744. 

8s9. State v. Wright County, 
Minn. 209, 148 NW 53. 

90. See statutory provisions. 

Power of legislature to provide for 
devolution of rights and liabilities, 
and constitutionality of statutes in 
general see supra § 114. 

91. Rawson v. Spencer, 113 Mass. 
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In re Cranston, 
18 R. I. 417, 28 A 608. 

$2. Brown v. Bunselmeyer, 101 
Misc. 625, 167 NYS 993; In re Cran- 
ston, 18 R. I. 417, 28 A 608. 


93. In re North Smithfield School, 
26 R. I. 164, 58 A 628; In re Cranston, 
18 R. I. 417, 28 A 608. 

94. Elizabethtown Water 
Wade,,.59 N.. J.) Li)'783 35 2A. 4; 

95. Tefft v. Lewis, 27 R. I. 9, 60 
A 243, 


nee Halleck v. Boylston, 117 Mass. 


Cony. 


97. Perry v. Fitzwilliam, 64 N. H. 
289, 16 A 899. 

98. Perry v. Fitzwilliam, supra. 

99. Scott County School Dist. No. 
3 v. Young, 152 Mo, A. 304, 183 SW 
143 [op adopted 163 Mo. A. 526, 143 
SW 1197). 

1. In re Cranston, 18 R. I. 417, 28 
A 608. 

Levy and collection of school taxes 
in general see infra §§ 749-894. 

2. Cumberland School Dist. No, 12 
v. Cumberland, 21 R. I. 576, 43 A 538. 
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ty so taken was formerly owned.* Where a tax is 
not levied and collected until a time subsequent to 
the proper time therefor, remissions should be made 
to those persons who were taxpayers at the time 
when the tax should have been levied.* 

‘[§ 127] 3. Actions To Determine and Enforce 
Rights between Districts.° A school district or other 
local school organization entitled to a share or por- 
tion of the property, funds, or assets of another 
district upon the alteration, dissolution, or destrue- 
tion of the latter may institute and maintain appro- 
priate judicial proceedings against such district, or 
any district or officer into whose hands such assets 
have come, to determine and enforce its rights,® ex- 
cept that where a statute provides for the apportion- 
ment of rights gr liabilities by a designated officer, 
board, or other agency or tribunal,’ no action hes 
unless and until such apportionment has been made.*® 
As in other eases where one district has obtained 
and holds funds belonging to another,? the appro- 
priate remedy is ordinarily an action for money 
had and received,'® and not mandamus,'? although 
the latter has been held to be the proper remedy to 
compel the levy and collection of a tax out of which 
the sums due are required by statute to be paid;** 
but a bill in equity will lie for an accounting, in a 
proper case,** and where a county or other officer, 
rather than the district itself, is entitled to the cus- 
tody of the fund, it may sue in equity as cestui 
que trust to have the fund collected and applied to 
its proper use, and to prevent its perversion or 
loss.‘ The plaintiff district must show the share 
of money or property to which it is entitled.t®° The 
right to recover in such an action is not dependent 
upon notice to the debtor district of the division of 
the property or of the amount due to the plaintiff 
district.1° Where a district has been divided and 
a new district created from a part thereof, and 
subsequently the remaining part is again divided 
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and another new district created, the new district 
last created has no claim against the district first 
created for any share of the moneys to be paid by 
the latter to the old district in apportioning the 
assets between them, and cannot maintain an action 
therefor, but must look to the remaining part of 
the old district for such share after a settlement has 
been made by it with the first new district.** 


Estoppel. A school district cannot estop itself 
to claim property to which it is entitled upon the 
alteration, dissolution, or destruction of another dis- 
trict, since both are acting as agents of the state 
and trustees for the public.*® 


[§ 128] 4. Actions by and against Districts on 
Preéxisting Rights and Liabilities. The general prin- 
ciples governing actions by and against school dis- 
tricts and other local school organizations’? are 
applicable to actions brought after the alteration, 
dissolution, or destruction of a district upon rights 
or liabilities previously existing.?° It has been held 
that, under a statute authorizing a court to provide © 
for the adjustment of property rights and liabilities 
between districts, such court has power in the same 
proceedings to adjust, liquidate, and settle claims of 
or against third persons as part of the ascertainment 
of the rights and liabilities of the districts.?+ 


Actions by district. A school district which has 
succeeded to the rights of another district upon the 
alteration, dissolution, or destruction thereof is the 
proper party to enforce rights of action belonging to 
the latter district at the time of the transfer;?? and, 
likewise, it may maintain an action in its own name 
to enforce a right which but for such transfer would 
have accrued to such other district,?? or may join 
with such other district, if the latter still exists, to 
enforce a right which inures to the benefit of both.?4 

Actions against district. The assumption by or 
apportionment to a district of a part of the indebted- 


190 SW 955; No. 13 v. Dean, 17 Mich. 


A 608. 
4 Cumberland School Dist. No. 12 
v. Cumberland, 21 R. I. 576, 43 A 538. 
5. Actions by or against school 
districts in general see infra §§ 928- 
aie 


~ 6 Midland School Dist. No. 9 v. 
Midland School Dist. No. 5, 40 Mich. 
551; Hamilton County School Dist. 
No. 9 v. Hamilton County School Dist. 
No. 6, 9 Nebr. 331, 2 NW 712; Barre 
v. School Dist. No. 5, 69 Vt. 374, 37 


A 1111; Cassville v. Morris, 14 Wis. 
440. ; 
[a] Evidence held insufficient.— 


Under a statute requiring all school 
districts to be composed of adjoining 
territory with a schoolhouse used as 
such, and giving the county board 
power to attach any territory not so 
situated to the proper district, it was 
held in an action by one school dis- 
trict against another to recover taxes 
collected by the latter from territory 
affected by such an order, that the 
evidence was insufficient to prove 
that facts authorizing such an order 
did not exist where the county board 
gave due notice of a hearing to detach 
the territory and the proceeding 
shows jurisdictional facts. Common 
School Dist. No. 102 v. Consolidated 
School Dist. No. 111—74, 170 Minn. 
32, 211 NW 960. 

7, See supra §§ 115-126. 

8. Itasca County School Dist. No. 
13 vy. Itasca County School Dist. No. 
5, 169 Minn. 460, 211 NW 8382; Cleve- 
land Village School Dist. No. 118 v. 


Kearne County School Dist. Nos. 17 
and 24 v. Kearne County School Dist. 
Nos. 2 and 18, 17 Nebr. 177, 22 NW 
360. See Clinton County Bd. of Ed- 
ucation v. Greene County Bd. of Ed- 
19 OhNPNS 398 (holding 
even though the respective 
boards of education of two counties, 
from one to the other of which terri- 
tory had been transferred for school 
purposes, were unable to agree upon 
a division or apportionment of the 
funds and indebtedness, as required 
by statute, no action would lie to fix 
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tionment see supra § 118. 
9. See infra §§ 931, 932. 
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Midland School Dist. No. 5, 40 Mich. 
551. 

Mandamus generally see Mandamus 
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Dist. No. 10, 73 Ill. 249; Ford County 
School Dist. No. 2 v. Ford pe 
School Dist. No. 4, 16 Ill. A. 651 
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tect rights in general see Trusts [39 
Cye 448]. 
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29 Wyo. 80, 210 P 562. 

16. School Dist. No. 49 v. School 
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ness of another district, upon the alteration or divi- 
sion of the latter, cannot affect the right of a eredi- 
tor of the latter to enforce his‘ claim against it.?% 
On the other hand, a district or districts by which 
indebtedness of another district has been assumed 
or which have become liable therefor are subject to 
suit thereon;?° and action against districts com- 
prising the territory of a former district which has 
been dissolved is not precluded by a statute requir- 
ing a designated board or officer to pay the debts 
of such former district before apportioning its prop- 
erty, where such payment has not been made,?7 nor 
by a statute providing for the apportionment of the 
debts and liabilities of the former district, where 
such apportionment has not been made.28 Where 
two or more districts have become liable for the in- 
detbedness of another district, all of them may be 
joined as defendants in one action by a creditor of 
such other district,?® leaving to them the determi- 
nation, as between themselves, of the respective 
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amounts for which each is liable;°° and it has even 
been held that where two or more districts have been 
created from the territory of another district upon 
the dissolution or destruction thereof, a creditor of 
such former district must proceed against both or 
all such new districts, and not merely against one of 
them alone, to enforce his claim.*! It has been held 
that a suit by the ereditor of a district to enforce 
his claim against another district which has as- 
sumed or become liable for the indebtedness of the 
former may be brought only in equity, since there is 
no privity of contract between plaintiff and defend- 
ant which will support an action at law,®? and, simi- 
larly, that mandamus will not lie against a district 
liable for a part of such indebtedness to compel it 
to pay its share thereof, since such action would 
be an indirect way to collect a debt from a district 
with which plaintiff had never contracted;?* but 
there is also authority for the view that an action at 
law will lie.*4 


V. ADMINISTRATION, GOVERNMENT, AND OFFICERS 


[§ 129] A. Administration and Regulation**°—1. 
In General. The management and administration 
of the public schools and of the school system, like 
their establishment and maintenance,*® is primarily 
an affair of the state,** and the legislature has full 
authority, subject to constitutional restrictions,** to 
enact such laws as it may deem necessary and expedi- 
ent for the proper administration and regulation of 
the public schools*® and the promotion of their effi- 
ciency.*° All existing statutes relating to the man- 
agement and administration of the schools should be 
construed together.44 A special statute providing 
for the government and administration of a particu- 


25. Breathitt County Bd. of Educa- 


Government and officers see infra §§ 


lar school district is not necessarily repealed by im- 
plication by a subsequent statute relating to the ad- 
ministration of school districts generally.** 
Separate denominational schools.** Under the 
British North America Act,** provincial legislatures 
of Canada may legislate with regard to separate de- 
nominational schools, provided the legislation is not 
such as prejudicially affects the rights and privileges 
theretofore possessed by any elass of persons with 
respect to such schools.4® Only such rights or privi- 
leges as existed by law are preserved by such pro- 
vision;#® and, while it is a restriction upon the 
power of the province to make laws with respect to 


41. State v. Howard, 174 Ind. 358, 


tion v. Jackson First Nat. Bank, 171 
Ky. 708, 188 SW 770. 

Alteration or division of district as 
leaving existence unimpaired see su- 
pra § 101. : 

26. Conway v. Joint School Dist. 
No. 2, 150 Wis. 267, 136 NW 612. 

Devolution of rights and liabilities 
in general see supra §§ 113-126. 


27. Conway v. Joint School Dist. 
No. 2, 150 Wis. 267, 1386 NW 612. 


28. Conway v. Joint School Dist. 
No. 2, supra. 

29. White Oak Dist. Tp. v. Oska- 
loosa Dist. Tp., 52 Iowa 73, 2 NW 965; 
Asbury Independent School Dist. v. 
Dubuque County Dist. Ct., 48 Iowa 
182; Knoxville Nat. Bank v. Washing- 
ton Independent Dist., 40 Iowa 612. 


80. Knoxville Nat. Bank v. Wash- 
ington Independent Dist., supra. 

81. Knoxville Nat. Bank v. Wash- 
ington Independent Dist., supra. 

32. Fairfield v. Allison Rural In- 
dependent School Dist., 111 Fed. 108 
[rev on other grounds 116 Fed. 808, 
54 CCA 342]; Peo. v. Wilson Tp. Bad. 
of Education, 41 Mich. 547, 49 NW 
920. 

33. Peo. v. Wilson Tp..Bd. of Edu- 
eation, supra. 

34. Conway v. Joint School Dist. 
No. 2, 150 Wis. 267, 136 NW 612. 


35. Cross references: 
Acquisition, use, and disposition of 
school property and buildings see 
infra §§ 406-503. iets 
Admission, instruction, and discipline 
of pupils see infra §§ 980-1107. 
Establishment of public schools and 
school system see supra §§ 29-31. 
Fiscal management and administra- 
tion of finances see infra §§ 624-— 
687. 


132-247. 

Levy, collection, and disposition of 
taxes see infra §§ 749-894. 

School ‘districts in general see supra 
§§ 45-128. 

Selection, employment, and dismissal 
of teachers see infra §§ 258-405. 


36. See supra § 29. 
37. San Rafael Bd. of Education v. 
Davidson, 190. Cal. 162, 210 P 961; 


Kennedy v. Miller, 97 Cal. 429, 32 P 
558; Cloverdale Union High School 
Dist. v. Peters, 88 Cal. A. 731, 264 P 
273; Mahoney v. San Francisco Bd. 
Of VHidnuecationvail2 Cal) Az 2293, Lot Pe 
584. To same effect Gong Lum v. 
TICE; 2 Or ics. GO, 495 DCU 91, 2A 
ed. 172 [aff 139 Miss. 760, 104 S 105]. 

38. State v. Cape Girardeau School 
Dist., 237 Mo. 670, 141 SW 640. 

39. Iowa.—State v. Bartels, 191 


Iowa 1060, 181 NW 508 [rev on other 
grounds 262 U.S. 404, 43 SCt 628, 67 


L. ed. 1047]; Wise v. Palmer, 165 
Iowa 731, 147 NW 167. 
Mich.—Child Welfare Soc. v. Ken- 


nedy School Dist., 220 Mich. 290, 189 
NW 1002. 

Oh.—Cline v. Martin, 5 Oh. A. 90, 
24 Oh. Cir. Ct. N.S. 81. 


Tex.—Adams vy. Miles, (Civ. A.) 300 
SW 211. 

Va.—Flory v. Smith, 145 Va. 164, 
134 SE 360, 48 ALR 654. 


To same effect Gruber v. State, 196 
Ind. 436, 148 NE 481. 


See Pronovost v. Brunette, 36 N. 
D. 288, 162 NW 300 (where it was said 
that “the public schools of the state 
are under legislative control’). 


40. State v. Levitan, 181 Wis. 326, 
193 NW 499. 


92 NE 115. See James v. Autry, (Tex. 
Civ. A.) 256 SW 674; ‘Jenkins ~v. 
Autry, (Tex. Civ. A.) 256 SW 672 
(both holding that a special statute 
conferring on the trustees of a des- 
ignated district all the powers given 
by general law to school trustees is 
not objectionable as giving the trus- 
tees of such district the exclusive con- 
trol of its affairs to the exclusion of 
the state board of education and state 
superintendent). 


State v. White, 160 Ala. 168, 
49 S 78. To same effect Burton v. 
Lindsay, 184 Mich. 250, 151 NW 48. 


Repeal of special act by subsequent 
eerie statute see Statutes [36 Cyc 


43. Establishment of separate de. 
nominational schools see supra § 31 


44. B. N. A. Act (1867) § 93. 


45. Hirsch v. Protestant Schoo} 
Ba., [1928] A. C. 200 [1928] 1 DomLR 
1041; Hirsch v. Montreal Protestant 
School Bd.,’-(1926])Can: S.C) 7246: 
[1926] 2 DomLR 8; Ottawa Separate 
School v. Quebec Bank, 43 Ont. L. 
637 [allowing app 41 Ont. L. 594]; 
Mackell v. Ottawa Separate Schuol, 34 
Ont. L. 335, 8 OntWN 596 [dism app 
32 Ont. L. 245, 7 OntWN 385, 315, 26 
OntWR 809, and app dism [1917] A. C. 
62]; Belleville Roman Catholic Sepa- 
rate Schools v. Grainger, 25 Grant 
Ch. (Ont.) 570. See Re Ottawa Sepa- 
rate Schools, 41 Ont. L. 259 (applying 
the rule). 


46. Mackell v. Ottawa Separate 
School, 34 Ont. L. 335, 8 OntWN 596 
[dism app 32 Ont. L. 245, 7 OntWN 35, 
315, 26 OntWR 809, and app dism 
[1917] A. C. 62]. To same effect Ex p. 
Renaud, 14 N. B. 273. 


——_—_—_$—_—_$__$_$_$_$_$< $$$ 
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education,** it does not prevent statutes relating to 
building restrictions and other matters concerning 
the health and convenience of the public from ap- 
plying to separate denominational schools.*® 
class of persons to whom the provision applies must 
be one determined by religious belief and not by 
race or language,*® and, of course, the only class 
which can have rights or privileges with respect to 
separate schools is the minority in the district, since 
the majority school is always the public school.°°® 
It has been held that only such right or privilege 
possessed in Ontario at the time of the union of the 
provinces was that of establishing, managing and 
maintaining separate schools for the children of the 
persons so privileged so long as a system of com- 
pulsory free primary education existed, and of being 
exempt from contributing to the support and main- 
tenance of the common schools while they continued 
to be supporters of the separate schools,®? and the 
right of the schools to share in general legislative 
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grants for common schools,®? and that the trustees 
of separate schools did not have the power of con- 
trolling the education to be given therein, such con- 
trol being accordingly vested in the provincial leg- 
islature.°* 

[§ 130] 2. Delegation of Power and Duty To Ad- 
minister. Subject always to the provisions of the 
state constitution,®* the legislature may delegate 
the management and administration of the public 
schools of the state to such subordinate agents or 
agencies as it may select or create,°® such as munici- 
pal corporations®® or boards of education or school 
directors or trustees,®’ conferring upon them such 
powers and imposing such duties as it may see fit,°* 
and may at any time abolish an office or agency,*® 
and select or create new agencies to administer the 
school system.°° So, in the absence of constitutional 
restrictions, the legislature has full power to pre- 
seribe the composition of boards of education or the 
like,®? to provide for such school officers as it may 


47. Toronto v. Toronto Roman 
Catholic Separate Schools, [1926] A. 
C. 81, .[1925] 3 DomLR 880. 


48. Toronto v. Toronto Roman 
Catholic Separate Schools, supra. 


49. Ottawa Separate School v. 
Mackell, [1917] A. C. 62 [dism app 34 
Ont. L. 335, 8 OntWN 596 (dism app 
te L. 245, 7 OntWN 35, 26 OntWR 

50. Regina Public School v. Grat- 
ton Separate Schools, 7 Sask. L. 451. 


51. Ottawa Separate School v. Ot- 
tawa, 36 Ont. L. 485, 10 OntWN_98 
[dism app 34 Ont. L. 624, 9 OntWN 
193, and app al'owed on other grounds 
PLIOTIEEA, (CopuGAs 


52. Tiny Separate School v. Rex, 
[1928] A. C. 363, [1928] 3 DomLR 753, 
[1928] 2 WestWkly 641. 


53. Tiny Separate School v. Rex, 
supra; Tiny Separate School Trustees 
v. Rex, 60 Ont. L. 15, [1927] 1 DomLR 
913. 

54. See constitutional provisions; 
and cases infra this note. . 


[a] Thus (1) where the state con- 
stitution contemplates the adminis- 
tration of the schools by the local 
boards and officers, and confers mere- 
ly supervisory powers upon the state 
superintendent of instruction, the 
legislature is without power to au- 
thorize or direct the state superin- 
tendent or agents appointed by him 
to manage and administer the schools. 
Willis v. Owen, 43 Tex. 41. (2) Un- 
‘der a constitutional provision for the 
establishment of a uniform system of 
schools, the legislature is without 
power by special act to appoint desig- 
nated persons as trustees of the 
schools of a designated district or 
to confer upon them powers not given 
to school trustees by the general 
schoollaw. Ellis v. Greaves, 82 Miss. 
36, 34 S 81. (8) But a constitutional 
provision for a uniform system of 
schools does not prevent delegating 
of the management of schools to local 
agencies or authorities by a general 
statute. Robinson v. Schenck, 102 
Ind. 307, 1 NE 698. (4) A statute pro- 
viding for the selection of school offi- 
cers in a manner other than that pre- 
seribed by the state constitution is 
void. State v. Duval County Bd. of 
Public Instruction, 98 Fla. 66, 123 S 
540; State v. Davis, 159 Tenn. 693, 21 
SW (2d) 623; State v. Lindemann, 132 
Wis. 47, 111 NW 214. (5) The legis- 
lature may not in effect deprive a 
school officer of his office, contrary to 
the constitution, by a mere colorable 
change in the system of administra- 
tion of schools (Haggard v. Gallien, 


157 Tenn. 269, 8 SW (2d) 364; Smith 
Vin Sells, 2565 Renn. 7539, 37S Ww <¢2d) 
660), (6) although the fact that an 
officer or board is incidentally de- 
prived of office is immaterial to the 
validity of a statute making a sub- 
stantial change in such system (Hol- 
land v. Parker, 159 Tenn. 306, 17 SW 
(2d) 926; Haggard v. Gallien, supra). 
(7) A statute providing for the elec- 
tion of a county superintendent of 
education, the effect of which would 
be to remove from office the in- 
cumbent superintendent, is invalid un- 
der a constitutional provision that a 
county superintendent shall not be 
removed except by impeachment and 
the finding of a jury. Petree v. Mc- 
Murray, 210 Ala. 639, 98 S 782. 


55. Fisher v. Fay, 288 Ill. 11, 122 
NE 811; Follett v. Sheldon, 195 Ind. 
510, 144 NE 867; Prowse v. Christian 
County Bd. of Education, 134 Ky. 365, 
120 SW 307; Ivey v. Keeling, (Tex. 
Civ. A.) 15 SW (2d) 1097; Stinson v. 
Graham, (Tex. Civ. A.) 286 SW 264. 
See Simpson v. Pontotoc Common 
County Line School Dist. No. 31, 
(Tex. Civ. A.) 275 SW 449 (applying 
we Meh And see cases infra notes 
6, 3 


56. Fuller v. Heath, 89 Ill. 296; 
Speight v. Peo., 87 Ill. 595; Board of 
Education v. Shoyer, 13 Pa. Dist. 170. 


[a] Directing management of joint 
district by one county.—(1) The duty 
of managing and administering a 
school district situate partly in each 
of two or more counties may be im- 
posed by the legislature upon one only 
of such counties, if it sees fit so to 
do, notwithstanding a constitutional 
provision prohibiting the imposition 
upon county officers of duties out- 
side their respective counties. Simp- 
son v. Pontotoc Common Ccunty Line 
School Dist. No. 31, (Tex. Civ. A.) 275 
SW 449. (2) Joint school districts or 
districts lying partly in two or more 
counties see supra §§ 58, 97. (3) 
County school boards and officers see 
infra §§ 140-160. 


{[b] Relation of general laws and 
municipal charters.—General laws 
passed by the legislature with regard 
to the common schools, and prescrib- 
ing the duties of boards of education 
in counties and cities, are paramount, 
and control conflicting provisions of 
city charters; but such charters may 
contain additional provisions or pro- 
vide for matters not enumerated in 
the general law, so long as such pro- 
visions are not in conflict with the 
general law. McKenzie v. San Fran- 
cisco Bd. of Education, 1 Cal. A. 406, 
82 P 392. 


Municipal board or department of 
education see Municipal Corporations 
§§ 1568-1585. 

57. Cal.—Nevada School-Dist. v 
Shoecraft, 88 Cal. 372, 26 P 211. 

Fla.—State v. Bryan, 50 Fla. 293, 
39 S 929: 

Ga.—Americus Bd. of Public Edu- 
cation v. Barlow, 49 Ga. 232. 


Iowa.—Clayton County High School 


v. Clayton County, 9 Iowa 175; Dis- 
trict Tp. v. Dubuque, 7 Iowa 262. 
. . Ky.—Sha‘drack We Madisonville 


Graded Common School Dist. Bd., 188 
Key. 345;°222" Sw. 78: 


Oh.—Cline v. Martin, 5 Oh. A. 90, 
2d OH ACir, CieNeySossil: 


Tex.—Willis v. Owen, 43 Tex. 41; 
Megargel County Line Independent 
School Dist. v. Blewett, (Civ. A.) 278 
Se 516 [aff (Commn. A.) 285 SW 

Administration and government of 
schools by local boards in general see 
infra §§ 164-225. 

Delegation of power to levy tax for 
school purposes see infra § 751. 


58. Ala.—Kimmons vy. Jefferson 
County Bd. of Education, 204 Ala. 384, 
85 S 774; Gibson v. Mabry, 145 Ala. 
112, 40 S 297. 


Ga.—Americus Bd. of Public Edu- 
cation v. Barlow, 49 Ga. 232. 


Mich.—MacQueen vy. Port Huron, 
194 Mich. 328, 160 NW 627. 


Miss.—Bufkin v. Mitchell, 106 Miss. 
253, 63 S 458, 50 LRANS 428. 


Mont.—State v. Keaster, 82 Mont. 
126; 266) P: 887 


N. Y.—Oneida Bd. of Education v. 
Tuttle, 125 Misc. 230, 211 NYS 413 [aff 
217 App. Div. 704 mem, 215 NYS 817 
mem]. 


Okl1.—Oklahoma County School Dist. 
ae v. Overholser, 17 Okl. 147, 87 


Tex.—Megargel County Line Inde- 
pendent School Dist. v. Blewett, (Civ. 
A.) 278 SW 516 [aff (Commn. A.) 285 
SW 271]. 


Powers and functions of school offi- 
cers and boards see infra §§ 136-139, 


152-157, 162, 202-218. ! 


59. Landers v. Murphy, 169 Ark. 
115, 273 SW 362; State v. Schneider, 
103 Oh. St. 492, 134 NE 443; Haggard 
LON ies 157 Tenn. 269, 8 SW (2d) 


60. In re School Code of 1919, 30 
Del. 406, 108 A 39. 

61. State v. Hine, 59 Conn. 50, 21 
A 1024, 10 LRA 83; Pingree v. Detroit 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 130-133] 


see fit,°? and to regulate or prescribe the manner in 
which such officers or the members of such boards 
shall be selected®* and removed;°* and it may re- 
quire of them such qualifications and prescribe such 
conditions of eligibility as the nature of the par- 
ticular office may reasonably require.°* 

[$ 131] 3. Enumeration of Children of School 
Age.°® In some states designated officers or boards 
are required by law to make an enumeration of the 
children of school age within each district at stat- 
ed times or intervals, and to transmit a report there- 
of to or file it with a specified officer.67 Such a stat- 
ute is mandatory, and must be complied with;*%§ 
but the making of such enumeration is a judicial, 
and not merely a ministerial, act, so that the officer 
or board making it is not hable for error or fraud 
therein.®® Under such a statute the report so made, 
when regular on its face, is ordinarily conclusive 
upon the officer to whom it is transmitted,7° and he 
is without authority to question it or to direct a re- 
enumeration.‘ 


Children to be included. The census or enumera- 
tion cannot properly include any child whose resi- 
dence is not within the district’ to which the enu- 
meration relates,‘? even though his domicile is 
therein at the time of the census;’* and it is ac- 
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cordingly the duty of the officer making the enu- 
meration to determine the residence of each person 
enumerated.** It has been held that orphan chil- 
dren*® and children of nonresidents’® who live with 
residents of the district and are supported, cared 
for, and controlled by them should be ineluded in 
the enumeration; but inmates of a state vocational 
school should not be included in the enumeration 
of the children of the district within which such 
school is situate.77 


[§ 132] B. Government and Officers*—1. State 
School Boards and Officers—a. In General. As is 
the case with public officers generally’® matters per- 
taining to state school offices and officers are con- 
trolled by applicable constitutional and statutory pro- 
visions.7?° Where the state board of education is a 
legislative creature,®° the legislature may modify,*? 
control,§? or abolish it.8* Where, however, the 
state board of education is a corporation by virtue 
of a special charter, the legislature cannot, with- 
out reserved power, abolish it.84 


[§ 133] b. Selection, Tenure, and Removal. The 
power of the legislature may include the power to 
prescribe the manner of appointing state school of- 
ficers.8> Under a statute allowing appointment in 
case of a vacancy, such vacancy must actually exist 


Bd. of Education, 99 Mich. 404, 58 NW 
ea Peo. v. Bennett, 54 Barb. (N. Y.) 


62. Little River County Bd. of Edu- 
cation v. Ashdown Special School 
Dist., 156 Ark. 549, 247 SW 70. 


63. Little River County. Bd. of 
Education v. Ashdown Special School 
Dist, ‘supra; McDonnell v. New 
Haven, 99 Conn. 484, 121 A 824; State 
v. Hine, 59 Conn. 50, 21 A 1024, 10 
LRA 83; Minsinger v. Rau, 236 Pa. 
327, 84 A 902, AnnCas1913E 1324; 
Capps v. Cowan, (Tex. Commn. A.) 
286 SW 161 [rev (Civ. A.) 278 SW 
283]. Compare Walpole v. Wall, 153 
S. C. 106, 149 SE 760 (holding that 
the legislature in creating a new 
school district may appoint trustees 
therefor, under a constitutional pro- 
vision expressly clothing it with 
power to appoint or provide for the 
appointment of school trustees). 


_ Election or appointment of school 
officers of: 

County see infra §§ 141-143. 

District see infra §§ 164-183. 

State see infra § 138. 

Township see infra § 161. 


64. Newberg v. Donnelly, 235 Mich. 
531, 209 NW 572; In re Georges Tp. 
School, 286 Pa. 129, 133 A 223. 


Removal of school officers of: 
County see infra § 149. 
District see infra §§ 187, 188. 
State see infra § 133. 
Township see infra § 161. 


65. Jansky v. Baldwin, 120 Kan. 
332, 243 P 302 [reh den 120 Kan. 728, 
244 P1036]; Peo. v. Transue, 74 Misc. 
504, 132 NYS 497; Fordyce v. State, 
115 Wis. 608, 92 NW 430. 


Eligibility for selection as school 
officers of: 
County see infra § 144. 
District see infra § 165. 
State see infra § 134. 
Township see infra § 161. 


66. For purposes of apportion- 
ment of school fund see supra § 41. 


67. See statutory provisions. 


[a] In Pennsylvania, under a stat- 
ute requiring the county assessors to 
make biennially an enumeration and 
enrollment of school children between 


the ages of six and sixteen years, the 
enumeration and enrollment should 
be made at the time the assessors 
make their regular assessments for 
the purpose of levying county and lo- 
cal taxes. In re Construction of Act 
of July 15, 1897, 8 Pa. Dist. 630. 


68. In re Construction of Act of 
July 15, 1897, 8 Pa. Dist. 630. 


69. Morris Tp. v. Carey, 27 N. J. L. 
Sle 

70. Young v. State, 138 Ind. 206, 37 
NE 984. 

71. Young v. State, supra. 

72. School-Dist. No. 7 v. Patterson, 


| 10 Mont. 17, 24 P 698. 


73. State v. Shouse, (Mo. A.) 257 
SW 827. 


“Domicile” and “residence” 
tinguished see Domicile §§ 2, 3. 

74. State v. Kassing, 74 Mont. 25, 
238 P 582. 


75. Muskegon Public Schools v. 
Wright, 176 Mich. 6, 141 NW 866. 


76. Muskegon Public Schools v. 
Wright, supra. 


dis- 


77. State v. Kassing, 74 Mont. 25, 
238 P 582. 

78. See Officers § 29. 

79. See constitutional and statu- 


tory provisions. 


[a] “Civil officers” under Florida 
constitution.—Members of a board of 
control created by law, who are 
charged with the duty of locating and 
continuously and permanently con- 
trolling and managing state institu- 
tions of learning, whose terms of of- 
fice are definitely fixed, with provi- 
sion for removal and appointment by 
the governor to fill vacancies on such 
board, the office being continuous and 
permanent and remaining +o be filled, 
although the incumbents may die or 
resign, are “civil officers,” under the 
constitution of Florida. The fact that 
there is no salary or emolument af- 
fixed to such office does not make it 
any the less a civil office, since sulary 
or emolument, like an oath of office, 
is an incident to office merely, and not 
a necessary element in the determina- 
tion of its character. In re Advisory 


a 


*By PAUL BH. RAYMOND (§§ 1382-163). 


He to Governor, 49 Fla. 269, 39 S 63, 


80. See statutory provisions. 

81. Purnell v. State Bd. of Educa- 
tion, 125 Md. 266, 93 A 518. 

82. Purnell v. State Bd. of Educa- 
tion, supra. 

83. Purnell v. State Bd. of Educa- 
tion, supra. 

84 Fitzsimmons v. State Bd. of 
Education, 322 Ill. 372, 153 NE 749. 


[a] Effect of creation of normal 
school board.—Creation of a normal 
school board by the civil administra- 
tive code did not abrogate corporate” 
powers of the state board -of educa- 
tion. Fitzsimmons v. State Bd. of 
Education, 322 Ill. 372, 153 NE*749. 


85. Purnell v. State Bd. of Educa- 
tion, 125 Md. 266, 93 A 518. See Peo- 
ple v. Osborne, 7 Colo. 605, 4 P 1074 
(holding that a statute providing for 
the original appointment of the board 
of control of a state industrial school, 
their terms of office, ete., does not 
contravene a constitutional provision 
vesting in the governor the appoint- 
ment of all officers whose appointment 
or election is not otherwise provided 
for); State: v. Sheldon, (3 1S; Di 5255 
67 NW 613 (holding that vacancies in 
the regents of education are to be 
filled by appointment by the’ govern- 
or); Williams v. Clayton, 6 Utah 86, 
61 P 398 (holding that, under the 
statute authorizing the legislature to 
provide for the election of “all town- 
ship, district and county officers, not 
herein otherwise provided for,’ and 
providing for the appointment of all 
other officers by the governor, with 
the advice and consent of the legisla- 
tive council, the territorial superin- 
tendent of schools is required to be 
appointed by the governor, and not 
elected). 


{a] In Maryland, under statute, 
relating to formation of the state 
board of education, the governor could 
appoint a successor to a member of 
the board without concurrence of the 
Senate. Purnell v. State Bd. of Ed- 
ucation, 125 Md. 266, 93 A 518. 

[b] One of two deputies to the su- 
perintendent of public instruction may 
be designated by the governor to act 
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lisher’s bond by the “ex officio” members of the 
state board of education, two out of three members 
of the state board, although not acting as a board, 
have power to approve and accept such bond.®! The 
state may have power to prescribe the equipment 
to be used in schools,” and to inspect and condemn 
schoolhouses.3? 


Publications. The state superintendent has no 
power to issue publications other than those author- 
ized by statute.*4 


Arbitral powers. A statute providing that it shall 
be the duty of the joint board of normal school 
trustees “to sit as a board of arbitration in mat- 
ters concerning the management of each state nor- 
mal school that may need adjustment” does not give 
to the joint board jurisdiction to arbitrate the ques- 
tion of an individual student’s rights to be admit- 
ted to a normal school, and does not affect the ju- 
risdiction of the courts in such a matter.*° 


Visitorial powers. A statute providing that the 
state board of education may decide all controver- 
sies and disputes that may arise among those in- 
trusted with the management of the public schools 
confers a visitorial power which is summary and 
exclusive.?° 
education, to establish in each county ire} 


Oue Of more depositories of their 
books, does not prevent such board 
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“Kentucky Official Manual and 
Educational Directory,” and “A Bulle- 
tin on Home Economics,” 
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Removal of school officers. A statute giving the 
state superintendent general supervision of all de- 
partments of instruction applies to a union free 
school district, created by special act of the legis- 
lature; and where by such statute the superintend- 
ent is given power to remove school officers for neg- 
lect of duty, he may remove members of the board 
of education of such school district for neglect of 
duty, although the act creating such district gives 
the school board thereof entire management of all 
common schools therein.** 


Litigation. State officers are sometimes given 
power to sue.?% A state superintendent, who is au- 
thorized to institute suits for the recovery of mon- 
eys due the state, may employ an attorney to col- 
lect a desperate claim due the state;*® but under a 
statute requiring him to appear by the attorney-gen- 
eral or proper district attorney, a suit instituted by 
him officially by private counsel will be dismissed.*° 


[§ 137] (2) Appeals from Subordinate Boards or 
Officers—(a) In General. When it is so provided by 
statute,*! a state superintendent or commissioner of 
education, and sometimes the state board, may hear 
appeals from the acts and decisions of subordinate 
school cfficials,+? which appeal is usually allowed 
quence of any decision of a board of 


education with reference to the com- 


published | mon schools of the state, it is the duty 


from providing by contract with pub- 
lishers of school textbooks that they 
shall maintain at the state capital a 
central wholesale depository from 
which its agencies and county depos- 
itories may be supplied). 

Powers as to textbooks generally 
see infra XIT 


31. -Reid v. Com., 
SW 641, 29 KyL 672 


Publishers’ bonds generally see in- 
fra XII. 

32. In re School Buildings, 28 Pa. 
Dist. 287. 


33. See cases infra this section. 


[a] In Wisconsin, under St. (1915) 
§ 517 pars 3-7; §§ 430, 1072a, the state 
superintendent has no power to order 
condemnation of a schoolhouse as un- 
fit or enforce such an order by an in- 
spector by directing withholding of 
seven tenths of a mill tax until the 
school district’s compliance with the 
order. State v. Cary, 166 Wis. 103, 
163 NW 645, 1 ALR 1554. 


34. See statutory provisions; 
eases infra this note. 


[a] “History of Education in Ken- 
tucky,” published by a superintendent 
of public instruction, and constituting 
a résumé of such history, being a sup- 
plement to the superintendent’s bien- 
nial report, could properly be includ- 
ed within St. § 4389, directing the su- 
perintendent to make a biennial re- 
port on the common _ schools, and 
“such other facts, statistics, and in- 
formation as may be deemed of inter- 
est to be known.” Vansant v. Com., 
189 Ky. 1, 224 SW 367. 


{b] “Kentucky Arbor and Bird 
Day Book,” consisting of one hundred 
forty-nine pages, some devoted to Ar- 
bor Day and birds, many to poetry, 
some to prose, and few to music, with 
a few cuts of native birds, was not 
authorized by St. § 4389, directing the 
superintendent to make a biennial re- 
port on the common schools, and 
“such other facts, statistics, and in- 
formation aS may be deemed of in- 
terest to be known.’ Vansant v. 
Com., 189 Ky. 1, 224 SW 367. 


123 Ky. 240, 94 


and 


For later cases, developments and changes in the law see Annotations, same title and section number, 


by the superintendent of public in- 
struction, was authorized neither by 
St. § 4389, nor by § 4395, as matter of 
general or public interest in connec- 
tion with his biennial report. Van- 
sant v. Com., 189 Ky. 1, 224 SW 367. 


35. Miller v. Dailey, 136 Cal. 212, 
68 P 1029. 
36. Wiley  v. County 


Pees. 
School Comrs., 51 Md, 401. 

387. Matter of Light, 21 Misc. 737, 
49 NYS 345 [rev on other grounds 30 
App. Div. 50, 51 NYS 743]. 


38. See statutory provisions; 
cases infra this note. 


[a] Writ of error.—The president 
of the state board of education, even 
though an officer holding over until a 
new appointment is made, is author- 
ized to act in its behalf in suing out 
a writ of error, and his right to do 
so cannot be collaterally attacked. 
Fitzsimmons v. State Bd. of Educa- 
tion, 322 11), 372, 153 NEY 749. 


[b] Superintendent of public edu- 
cation cannot maintain action to re- 
cover money wrongfully paid out by 
school board to its individual mem- 
bers. Johnson v. Gibson, 240 Mich. 
515, 215 NW 333. 


39. State v. Sims, 76 Ind. 328. 

40. Fay v. Jumel, 35 La. Ann. 368. 
41. See statutory provisions. 

42. See cases infra this note. 


[a] In Iowa, under statute, any 
question which is appealable to the 
county superintendent is further ap- 
pealable to the state superintendent 
of public instruction. State v. 
Thomas, 152 Iowa 500, 182 NW 842. 


[b] In New York (1) the commis- 
sioner of education has quasi-judicial 
power to determine, among others, 
such controversies aS may arise from 
acts or failures to act of a board of 
education, or school district meeting, 
but his power is not unlimited. In re 
Union Free School Dist. No. 2 Bd. of 
Education, 214 App. Div. 40, 210 NYS 
439. (2) Undera statute conferring on 
the commissioner of education author- 
ity to hear appeals of any person con- 
sidering himself aggrieved in conse- 


and 


of appellant to establish before the 
commissioner that he is in fact a par- 
ty aggrieved by the decision appealed 
from. Matter of Harris, 58 Misc. 297, 
109 NYS 983. (3) Where members of 
a school board proceeded with a board 
meeting after they knew that it had 
been regularly adjourned, their acts 
are “official acts’ within a statute 
providing that anyone aggrieved by 
decisions of school authorities, “or 
by any other official act,’ may appeal 
to the state superintendent. Matter 
of Light, 21 Mise. 737, 49 NYS 345 
[rev on other grounds in 30 App. Div. 
50, 51 NYS 743]. (4) The refusal of 
a board of education to pass a resolu- 
tion offered for the election of teach- 
ers is an “official act,’’ within the 
meaning of a statute providing for an 
appeal to the superintendent of public 
instruction from any official act or de- 
cision of the school authorities. 
Hutchinson y. Skinner, 21 Misc. 729, 
49 NYS 3860. (5) New York Consoli- 
dated School Law (Wadhams N. Y. 
Consol. L. p 681 § 360) gives any per- 
son conceiving himself aggrieved by 
any decision of any school-district 
meeting the right to appeal to the su- 
perintendent of public instruction, and 
authorizes him to examine and decide 
the controversy, and a school-district 
meeting having allowed members of 
one of its committees expenses incur- 
red by them in the defense of a libel 
suit growing out of reports made by 
them as members of such committee, 
it was held that the superintendent 
of public instruction had jurisdiction 
of an appeal by plaintiff in such libel 
suit from the decision allowing such 
expenses. Peo. v. Skinner, 74 App. 
Divi, 58, ‘WENYS 36. 


[ec] In Oregon.—A statute provid- 
ing that the superintendent of public 
instruction “shall decide, without cost 
to the parties appealing, all questions 
and disputes that may arise under 
the school laws” does not authorize an 
appeal to him from a decision of a 
county superintendent. Douglas 
County School Dist. No. 116 v. Irwin, 
84 Or. 431, 56 P 413. 


{[d] In Texas (1) the legislature 
has provided a method by which ali 
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to anyone beneficially interested.** 
sometimes said to be quasi-judicial,44 and while it 
may extend to subjects as to which it is granted*® 
it may not extend to others, as for example, the 
subjection of property to tax,*® a direct proceeding 
against a county board to compel the discharge of 
some official duty,*7 or the decision of subordinate 
officials as to matters intrusted by law to their dis- 
A statute authorizing the superintend- 
ent of public instruction to supervise all trusts 
for the benefit of schools does not confer upon him 
power to hear and determine an appeal from an 
apportionment by the board of town auditors un- 
der a statute providing for the administration of 
the fund accruing to a town-from the sale of com- 
mon lands for the benefit of public schools, as the 
latter statute does not create a trust for school pur- 
poses within the meaning of the former.*® 


eretion.*& 


Postponement of other remedies. 


questions affecting the administration 
of the school law shall be reviewed 
first by the school authorities, giving 
to all aggrieved parties the right to 
appeal from the decisions of subordi- 
nate boards to the highest authority 
within the school system, the state 
board of education, and there is no 
limitation on the authority of these 
boards to review the action of subordi- 
nate school authorities on the differ- 
ent questions arising in the adminis- 
tration of the school law, whether 
such action be of a discretionary na- 
ture or purely ministerial. Bevers v. 
Winfrey, (Civ. A.) 260 SW 627. (2) 
Under a statute providing that the 
state superintendent shall hear and 
determine all appeals from the rulings 
and decisions of subordinate school 
officers, a teacher is entitled to appeal 
to the state superintendent from a 
decision of a county superintendent 
refusing to approve the teacher’s con- 
tract to teach in the county. Watkins 
v. Huff, (Civ. A.) 68 SW 922, 64 SW 
682. (3) Under Rev. St. art 4510, 
giving the state superintendent of 
public instruction power to hear and 
determine appeals from rulings and 
decisions of subordinate school] offi- 
cers he has power to hear and deter- 
mine such appeals from all subordi- 
nate school officers, and not those of 
schools organized in certain way. 
South San Antonio Independent School 
Dist. v. Martine, (Civ. A.) 275 SW 265 
[writ of error den 115 Tex. 145, 277 
SW 78]. (4) Dallas City: Charter art 
5 § 1, providing that the board of 
education shall have exclusive control 
of public schools, did not divest the 
state superintendent of all power of 


supervision. Dallas v. Mosely, (Civ. 
A.) 286 SW 497. 
43. See statutory provisions; and 


case infra this note. 


[a] In Montana, in the absence of 
express provision in Rev. Codes 
(1921) §§ 943, 966, as to who may ap- 
peal to the state superintendent of 
public instruction from orders of 
county superintendents, anyone bene- 
ficially interested may appeal. State 
v. Trumper, 69 Mont. 468, 222 P 1064. 


44. State v. Whitford, 54 Wis. 150, 
11 NW 424, 
45. See statutory provisions; and 


eases infra this note. 


[a] Control and discipline of offi- 
cials and personnel.—The jurisdiction 
of the commissioner of education, un- 
der Education L. § 890, as renumbered 
by L. (1918) ec 252 § 6, providing for 
appeals to him, extends only to con- 
trol, management, and administration 
of school system, and to personnel, 
control, and discipline of officials 
thereof. Brooks v. Wyman, 128 Misc. 
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This power is 
jectionable.°? 


nos eee 


That other rem- 
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[b] Extends only to Education 
Law.—LEducation L. § 890, conferring 
upon the commissioner of education 
quasi-judicial power to determine 
controversies, and § 96, giving him 
power to institute proceedings, do not 
confer initial jurisdiction to entertain 
and determine finally whether the 
city of New York, under its charter 
(§ 1102) could credit ‘the general 
fund for reduction of taxes’ with 
school money appropriated to the city 
by the state as a reimbursement in 
part for money raised by taxation for 
school purposes, or whether such sec- 
tion was impliedly repealed by L. 
(1937) .¢\ 786, so. that such, money 
should be placed to the credit of the 
board of education. Peo. v. Finegan, 
BOP IN Shy ls La IND) i 


{c] Bribery not included.—State 
superintendent of public instruction 
is not required to try a county super- 
intendent elect on a charge of bribery. 
in reJarvisy3>: PawiGo. 251. 


[dad] Judicial asts.—An appeal lies 
only from judicial or quasi-judicial 
acts of a county superintendent, but 
not from his ministerial acts. King 
vy. State, 126 Okl. 130, 258 P 755. 


fe] Construction of statute.—That 
the question involves the construc- 
tion of a statute does not deprive the 
commissioner of education of appel- 
late jurisdiction. Levitch v. New 
York Bd. of Education, 243 N. Y. 373, 
153 NE 495; Peo. v. Graves, 225 App. 
Div. 176, 232 NYS 465. 


[f] Refusal to call meeting.—Re- 
fusal of a board of education to call 
a special meeting on request by pe- 
tition under the School Act § 86 cl 10, 
involves a controversy under the 
school laws within cl 10, cognizable 
in the first instance by the state su- 
perintendent of public instruction, 
and on appeal by the state board of 
education. Ridgway v. Upper Free- 
hold Tp. Bd. of Education, 88 N. J. L. 
530, 96 A 390. 


46. See Brooks v. Wyman, 128 
Mise. 42, 217 NYS 751 (holding that 
Education L. § 890, as renumbered by 
L. [1918] c¢ 252 § 6, does not invest 
the commissioner of education with 
authority to subject property of a 
tax district to tax without the con- 
sent of the inhabitants, evidenced ina 
legal manner);- James’ Appeal, 5 R. 
I. 602 (holding that, where a tax col- 
lector and the treasurer of a school 
district disagreed as to whether the 
former had paid over to the latter cer- 
tain tax money collected by him, and 
the district voted that the former 
should pay it over, the school com- 
missioner had no jurisdiction of an 
appeal from such vote). 


[a] Not final or conclusive as to 


Time for appeal. 
fixed by the statute should be prosecuted within a 
reasonable time,°! and it has been held the state 
officer hearing the appeal may fix the time for tak- 
One who does not exercise due diligence 
in perfecting the appeal, provided for by statute, 
from a state school superintendent to the state 
board of education, loses his right to appeal.®* 


LOO U.d.J} Gov 


edies are postponed by such an appeal is not ob- 


The appeal where no time is 


Hearing. The officer to whom the appeal is made 
has the power to make all the rules and regulations 
for the hearing of cases before him.*# 
novo is usually permitted.®® 


[§ 138] (b) Decision. 
tendent or board of education is given authority to 
hear and determine certain matters,°® their deter- 
mination thereupon has the conclusive quality of a 


A hearing de 


Where a state superin- 


tax.—Even though the commissioner 
of education is authorized under Ed- 
ucation L. § 890, as renumbered by L. 
(1918) ¢ 252 § 6, to make determina- 
tion where a question of taxation is 
directly involved, his judgment there- 
in is neither final nor conclusive. 
Brooks v. Wyman, 128 Misc. 42, 217 
NYS 751. 


47. Bryant v. Colquitt County Bd. 
a0 Education, 156 Ga. 688, 119 SE 


48. Gardiner’s App., 4 R. I. 602. 


49. Peo. v. Town Auditors, 126 N. 
Y. 528, 27 NE 968: 

50. See case infra this note. 

[a] Quo warranto.—A statute, re- 


quiring the state superintendent of 
public instruction to decide disputes 
under the school laws, and making his 
decision binding until a decision is 
rendered, on appeal, by the state 
board of education, is not unconsti- 
tutional as preventing a resort to quo 
warranto to test the right to office of 
a member of a township board of ed- 
ucation. Burlew v. Bowne, (N. J. 
Sup.) 87 A 702. 


51. State v. Trumper, 69 Mont. 468, 
222 P 1064, 


[a] Six months reasonable.—An 
appeal taken from an order of a coun- 
ty superintendent of schools to the 
state superintendent a little more 
than six months after the order was 
made in time. State v. Trumper, 69 
Mont. 468, 222 P 1064. 


[b] Reasonable diligence required. 
—There is no given time within 
which, as a matter of law, an appeal 
must be perfected from one educa- 
tional department to another, but the 
facts of each particular case must be 
looked to, and the aggrieved party 
must with diligence prosecute his ap- 
peal, having due regard to the rights 
of his opponent and the interests of 
the general public. Abshire v. State, 
(Tex. Civ. A.) 260 SW 635 [rev 
(Commn. A.) 263 SW 263]. 


52. State v. Trumper, 69 Mont. 468, 
222 P 1064. 


53. Watkins v. Huff, (Tex. Civ. A.) 
638 SW 922, 64 SW 682. 


54. State v. Whitford, 54 Wis. 150, 
11 NW 424. 
55. See statutory provisions; and 


case infra this note. 


[a] New Jersey, under School L. 
§ 10, hearing by the commissioner of 
education of the rightfulness of re- 
moval by the local board of an officer 
under the School Law is de novo, and 
not limited to mere review of evidence 
taken before the local board. 
Schwarzrock v. Bayonne Bd. of Edu- 
cation, 90 N. J. L. 870, 101 A 394, 


56. See statutory provisions, 
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lisher’s bond by the “ex officio” members of the 
state board of education, two out of three members 
of the state board, although not acting as a board, 
have power to approve and accept such bond.*! The 
state may have power to prescribe the equipment 
to be used in schools,?? and to inspect and condemn 
schoolhouses.?* 


Publications. The state superintendent has no 
power to issue publications other than those author- 
ized by statute.*4 


Arbitral powers. A statute providing that it shall 
be the duty of the joint board of normal school 
trustees “to sit as a board of arbitration in mat- 
ters concerning the management of each state nor- 
mal school that may need adjustment” does not give 
to the joint board jurisdiction to arbitrate the ques- 
tion of an individual student’s rights to be admit- 
ted to a normal school, and does not affect the ju- 
risdiction of the courts in such a matter.*° 


Visitorial powers. A statute providing that the 
state board of education may decide all controver- 
sies and disputes that may arise among those in- 
trusted with the management of the public schools 
confers a visitorial power which is summary and 
exclusive.?° 
education, to establish in each county [ce] 


Oue Of more depositories of their 
books, does not prevent such board 
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“Kentucky Official Manual and 
Educational Directory,” and “A Bulle- 
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Removal of school officers. A statute giving the 
state superintendent general supervision of all de- 
partments of instruction applies to a union free 
school district, created by special act of the legis- 
lature; and where by such statute the superintend- 
ent is given power to remove school officers for neg- 
lect of duty, he may remove members of the board 
of education of such school district for neglect of 
duty, although the act creating such district gives 
the school board thereof entire management of all 
common schools therein.?? 

Litigation. State officers are sometimes given 
power to sue.*® <A state superintendent, who is au- 
thorized to institute suits for the recovery of mon- 
eys due the state, may employ an attorney to col- 
lect a desperate claim due the state;*® but under a 
statute requiring him to appear by the attorney-gen- 
eral or proper district attorney, a suit instituted by 
him officially by private counsel will be dismissed.?° 


[§ 137] (2) Appeals from Subordinate Boards or 
Officers—(a) In General. When it is so provided by 
statute,*! a state superintendent or commissioner of 
education, and sometimes the state board, may hear 
appeals from the acts and decisions of subordinate 
school cfficials,4? which appeal is usually allowed 


quence of any decision of a board of 
education with reference to the com- 


from providing by contract with pub- 
lishers of school textbooks that they 
shall maintain at the state capital a 
central wholesale depository from 
which its agencies and county depos- 
itories may be supplied). 

Powers as to textbooks generally 
see infra XII. 

81. -Reid v. Com., 123 Ky. 240, 94 
SW 641, 29 KyL 672. 


Publishers’ bonds generally see in- 
fra XII. 


32. In re School Buildings, 28 Pa. 
Dist. 287. 

33. See cases infra this section. 

[a] In Wisconsin, under St. (1915) 


§ 517 pars 3-7; §§ 430, 1072a, the state 
superintendent has no power to order 
condemnation of a schoolhouse as un- 
fit or enforce such an order by an in- 
spector by directing withholding of 
seven tenths of a mill tax until the 
school district’s compliance with the 
order. State v. Cary, 166 Wis. 103, 
163 NW 645, 1 ALR 1554. 


34. See statutory provisions; 
cases infra this note. 


[a] “History of Education in Ken- 
tucky,” published by a superintendent 
of public instruction, and constituting 
a résumé of such history, being a sup- 
plement to the superintendent’s bien- 
nial report, could properly be includ- 
ed within St. § 4389, directing the su- 
perintendent to make a biennial re- 
port on the common schools, and 
“such other facts, statistics, and in- 
formation as may be deemed of inter- 
est to be known.” Vansant v. Com., 
189 Ky. 1, 224 SW 367. 


[b] “Kentucky Arbor and Bird 
Day Book,” consisting of one hundred 
forty-nine pages, some devoted to Ar- 
bor Day and birds, many to poetry, 
some to prose, and few to music, with 
a few cuts of native birds, was not 
authorized by St. § 4389, directing the 
superintendent to make a biennial re- 
port on the common _ schools, and 
“such other facts, statistics, and in- 
formation as may be deemed of in- 
terest to be known.” Vansant v. 
Com., 189 Ky. 1, 224 SW 367. 


and 


tin on Home Economics,” published 
by the superintendent of public in- 
struction, was authorized neither by 
St. § 4389, nor by § 4395, as matter of 
general or public interest in connec- 
tion with his biennial report. Van- 
sant v. Com., 189 Ky. 1, 224 SW 367. 


35. Miller v. Dailey, 136 Cal. 212, 
68 P 1029. 
36. Wiley v. Allegany County 


School Comrs., 51 Md, 401. 


37. Matter of Light, 21 Misc. 737, 
49 NYS 345 [rev on other grounds 30 
App. Div. 50, 51 NYS 743]. 


38. See statutory provisions; 
cases infra this note. 


[a] Writ of error.—The president 
of the state board of education, even 
though an officer holding over until a 
new appointment is made, is author- 
ized to act in its behalf in suing out 
a writ of error, and his right to do 
so cannot be collaterally attacked. 
Fitzsimmons v. State Bd. of Educa- 
tion; 322 Ill, 372, 153 NEY 749. 

[b] Superintendent of public edu- 
cation cannot maintain action to re- 
cover money wrongfully paid out by 
school board to its individual mem- 
bers. Johnson v. Gibson, 240 Mich. 
515, 25 Niwesss: 

39. State v. Sims, 76 Ind. 328. 


40. Fay v. Jumel, 35 La. Ann. 368. 


and 


41. See statutory provisions. 
42. See cases infra this note. 
[a] In Iowa, under statute, any 


question which is appealable to the 
county superintendent is further ap- 
pealable to the state superintendent 
of public instruction. State v. 
Thomas, 152 Iowa 500, 182 NW 842. 


{b] In New York (1) the commis- 
sioner of education has quasi-judicial 
power to determine, among others, 
such controversies as may arise from 
acts or failures to act of a board of 
education, or school district meeting, 
but his power is not unlimited. In re 
Union Free School Dist. No. 2 Bd. of 
Education, 214 App. Div. 40, 210 NYS 
439. (2) Under a statute conferring on 
the commissioner of education author- 
ity to hear appeals of any person con- 
sidering himself aggrieved in conse- 


mon schools of the state, it is the duty 
of appellant to establish before the 
commissioner that he is in fact a par- 
ty aggrieved by the decision appealed 
from. Matter of Harris, 58 Mise. 297, 
109 NYS 983. (3) Where members of 
a school board proceeded with a board 
meeting after they knew that it had 
been regularly adjourned, their acts 
are “official acts” within a statute 
providing that anyone aggrieved by 
decisions of school authorities, ‘or 
by any other official act,’ may appeal 
to the state superintendent. Matter 
of Light, 21 Mise. 737, 49 NYS 345 
[rev on other grounds in 30 App. Div. 
50, 51 NYS 743]. (4) The refusal of 
a board of education to pass a resolu- 
tion offered for the election of teach- 
ers is an “official act,’’ within the 
meaning of a statute providing for an 
appeal to the superintendent of public 
instruction from any official act or de- 
cision of the school authorities. 
Hutchinson y. Skinner, 21 Misc. 729, 
49 NYS 360. (5) New York Consoli- 
dated School Law (Wadhams N. Y. 
Consol. L. p 681 § 360) gives any per- 
son conceiving himself aggrieved by 
any decision of any school-district 
meeting the right to appeal to the su- 
perintendent of public instruction, and 
authorizes him to examine and decide 
the controversy, and a school-district 
meeting having allowed members of 
one of its committees expenses incur- 
red by them in the defense of a libel 
suit growing out of reports made by 
them as members of such committee, 
it was held that the superintendent 
of public instruction had jurisdiction 
of an appeal by plaintiff in such libel 
suit from the decision allowing such 
expenses. Peo. v. Skinner, 74 App. 
Div. 58, 77 NYS 36. 


[ec] In Oregon.—A statute provid- 
ing that the superintendent of public 
instruction “shall decide, without cost 
to the parties appealing, all questions 
and disputes that may arise under 
the school laws’ does not authorize an 
appeal to him from a decision of a 
county superintendent, Douglas 
County School Dist. No. 116 v. Irwin, 
34 Or. 431, 56 P 418. 


[da] In Texas (1) the legislature 
has provided a method by which ali 
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to anyone beneficially interested.‘ 
sometimes said to be quasi-judicial,** and while it 
may extend to subjects as to which it is granted*® 
it may not extend to others, as for example, the 
subjection of property to tax,*® a direct proceeding 
against a county board to compel the discharge of 
some official duty,*? or the decision of subordinate 
officials as to matters intrusted by law to their dis- 
A statute authorizing the superintend- 
ent of public instruction to supervise all trusts 
for the benefit of schools does not confer upon him 
power to hear and determine an appeal from an 
apportionment by the board of town auditors un- 
der a statute providing for the administration of 
the fund accruing to a town-from the sale of com- 
mon lands for the benefit of public schools, as the 
latter statute does not create a trust for school pur- 
poses within the meaning of the former.*® 


eretion.*§ 


Postponement of other remedies. 


questions affecting the administration 
of the school law shall be reviewed 
first by the school authorities, giving 
to all aggrieved parties the right to 
appeal from the decisions of subordi- 
nate boards to the highest authority 
within the school system, the state 
board of education, and there is no 
limitation on the authority of these 
boards to review the action of subordi- 
nate school authorities on the differ- 
ent questions arising in the adminis- 
tration of the school law, whether 
such action be of a discretionary na- 
ture or purely ministerial. Bevers v. 
Winfrey, (Civ. A.) 260 SW 627. (2) 
Under a statute providing that the 
state superintendent shall hear and 
determine all appeals from the rulings 
and decisions of subordinate school 
officers, a teacher is entitled to appeal 
to the state superintendent from a 
decision of a county superintendent 
refusing to approve the teacher’s con- 
tract to teach in the county. Watkins 
v. Huff, (Civ. A.) 68 SW 922, 64 SW 
682. (3) Under Rev. St. art 4510, 
giving the state superintendent of 
public instruction power to hear and 
determine appeals from rulings and 
decisions of subordinate school offi- 
cers he has power to hear and deter- 
mine such apneals from all subordi- 
nate school officers, and not those of 
schools organized in certain way. 
South San Antonio Independent School 
Dist. v. Martine, (Civ. A.) 275 SW 265 
{writ of error den 115 Tex. 145, 277 
SW 78]. (4) Dallas City Charter art 
5 § 1, providing that the board of 
education shall have exclusive control 
of public schools, did not divest the 
state superintendent of all power of 


supervision. Dallas v. Mosely, (Civ. 
A.) 286 SW 497. 
43. See statutory provisions; and 


case infra this note. 


[a] In Montana, in the absence of 
express provision in Rev. Codes 
(1921) §§ 943, 966, as to who may ap- 
peal to the state superintendent of 
public instruction from orders of 
county superintendents, anyone bene- 
ficially interested may appeal. State 
v. Trumper, 69 Mont. 468, 222 P 1064. 


44. State v. Whitford, 54 Wis. 150, 
11 NW 424. 


45. See statutory provisions; 
eases infra this note. 


[a] Control and discipline of offi- 
cials and personnel.—The jurisdiction 
of the commissioner of education, un- 
der Education L. § 890, as renumbered 
by L. (1918) c¢ 252 § 6, providing for 
appeals to him, extends only to con- 
trol, management, and administration 
of school system, and to personnel, 
control, and discipline of officials 
thereof. Brooks v. Wyman, 128 Misc. 


and 
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This power is 
jectionable.®° 


MLAS” Toa 


That other rem- 


42, 217 NYS 751. 


{[b] Extends only to Education 
Law.—Education L. § 890, conferring 
upon the commissioner of education 
quasi-judicial power to determine 
controversies, and § 96, giving him 
power to institute proceedings, do not 
confer initial jurisdiction to entertain 
and determine finally whether the 
city of New York, under its charter 
(§ 1102) could credit ‘the general 
fund for reduction of taxes’ with 
school money appropriated to the city 
by the state as a reimbursement in 
part for money raised by taxation for 
school purposes, or whether such sec- 
tion was impliedly repealed by L. 
(1917) ec 786, so that such money 
should be placed to the credit of the 
board of education. Peo. v. Finegan, 
PAPA E EIN Nhe PS GIPASy NGL Cl 


{c] Bribery not included.—State 
superintendent of public instruction 
is not required to try a county super- 
intendent elect on a charge of bribery. 
In re-Jarviss35 PavtCo. 151. 


[d] Judicial asts.—An appeal lies 
only from judicial or quasi-judicial 
acts of a county superintendent, but 
not from his ministerial acts. King 
v. State, 126 Okl. 130, 258 P 755. 


{e] Construction of statute.—That 
the question involves the construc- 
tion of a statute does not deprive the 
commissioner of education of appel- 
late jurisdiction. Levitch v. New 
York Bd. of Education, 243 N. Y. 373, 
153 NE 495; Peo. v. Graves, 225 App. 
Div. 176, 282 NYS 465. 


[f] Refusal to call meeting.—Re- 
fusal of a board of education to call 
a special meeting on request by pe- 
tition under the School Act § 86 el 10, 
involves a controversy under the 
school laws within el 10, cognizable 
in the first instance by the state su- 
perintendent of public instruction, 
and on appeal by the state board of 
education. Ridgway v. Upper Free- 
hold Tp. Bd. of Education, 88 N. J. L. 
530, 96 A 390. 


46. See Brooks v. Wyman, 128 
Mise. 42, 217 NYS 751 (holding that 
Education L. § 890, as renumbered by 
L. [1918] c 252 § 6, does not invest 
the commissioner of education with 
authority to subject property of a 
tax district to tax without the con- 
sent of the inhabitants, evidenced ina 
legal manner);- James’ Appeal, 5 R. 
I. 602 (holding that, where a tax col- 
lector and the treasurer of a school 
district disagreed as to whether the 
former had paid over to the latter cer- 
tain tax money collected by him, and 
the district voted that the former 
should pay it over, the school com- 
missioner had no jurisdiction of an 
appeal from such vote). 


[a] Not final or conclusive as to 


Time for appeal. 
fixed by the statute should be prosecuted within a 
reasonable time,®? and it has been held the state 
officer hearing the appeal may fix the time for tak- 
One who does not exercise due diligence 
in perfecting the appeal, provided for by statute, 
from a state school superintendent to the state 
board of education, loses his right to appeal.>* 
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edies are postponed by such an appeal is not ob- 


The appeal where no time is 


Hearing. The officer to whom the appeal is made 
has the power to make all the rules and regulations 
for the hearing of cases before him.*# 
novo is usually permitted.®°® 


[§ 138] (b) Decision. 
tendent or board of education is given authority to 


hear and determine certain matters,®® their deter- 
mination thereupon has the conclusive quality of a 


A hearing de 


Where a state superin- 


tax.—Even though the commissioner 
of education is authorized under Ed- 
ucation L. § 890, as renumbered by L. 
(1918) ¢ 252 § 6, to make determina- 
tion where a question of taxation is 
directly involved, his judgment there- 
in is neither final nor conclusive. 
Brooks v. Wyman, 128 Misc. 42, 217 
NYS 751. 


47. Bryant v. Colquitt County Bd. 
om Education, 156 Ga. 688, 119 SE 


48. Gardiner’s App., 4 R..I. 602. 


49. Peo. v. Town Auditors, 126 N. 
Y. 528, 27 NE 968. 


50. See case infra this note. 


[a] Quo warranto.—A statute, re- 
quiring the state superintendent of 
public instruction to decide disputes 
under the school laws, and making his 
decision binding until a decision is 
rendered, on appeal, by the state 
board of education, is not unconsti- 
tutional as preventing a resort to quo 
warranto to test the right to office of 
a member of a township board of ed- 
ucation. Burlew v. Bowne, (N. J. 
Sup.) 87 A 702. 


51. State v. Trumper, 69 Mont. 468, 
222 P 1064. 


[a] Six months reasonable.—An 
appeal taken from an order of a coun- 
ty superintendent of schools to the 
state superintendent a little more 
than six months after the order was 
made in time. State v. Trumper, 69 
Mont. 468, 222 P 1064. 


[b] Reasonable diligence required. 
—There is no given time within 
which, as a matter of law, an appeal 
must be perfected from one educa- 
tional department to another, but the 
facts of each particular case must be 
looked to, and the aggrieved party 
must with diligence prosecute his ap- 
peal, having due regard to the rights 
of his opponent and the interests of 
the general public. Abshire v. State, 
(Tex. Civ. <A.) :260 SW 635. [rev 
(Commn. A.) 263 SW 2638]. 


52. State v. Trumper, 69 Mont. 468, 
222 P 1064. 


53. Watkins v. Huff, (Tex. Civ. A.) 
63 SW 922, 64 SW 682. 


54. State v. Whitford, 54 Wis. 150, 
11 NW 424. 


55. See statutory provisions; 
ease infra this note. 


[a]. New Jersey, under School L. 
§ 10, hearing by the commissioner of 
education of the rightfulness of re- 
moval by the local board of an officer 
under the School Law is de novo, and 
not limited to mere review of evidence 
taken before the local board. 
Schwarzrock v. Bayonne Bd. of Edu- 
cation, 90 N. J. L. 870, 101 A 394. 


56. See statutory provisions. 


and 
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judgment pronounced in a legally created court of 
limited jurisdiction, acting within the bounds of 
its authority,®’ and in the absence of a contrary 
showing, their jurisdiction and the regularity of 
their proceedings are presumed.’* It has been de- 
cided that a superintendent of public instruction 
in the discharge of his judicial duties has the pow- 
er to correct mistakes made in rendering a judg- 
ment in a case before him, and-that if, through mis- 
take, he should announce a decision differing from 
a decision actually rendered, he has the power to 
recall such announcement, ,and publish the decision 
correctly; or that if, mistakenly, he should ren- 
der a decision, he can, before rights have been ac- 
quired under it, and within a proper time, upon dis- 
covering his mistake, recall it, and decide rightly.*? 

[§ 139] (c) Review by Court. By force of stat- 
utory enactment in some states®® the decisions of 
state school officials and boards on questions pre- 
sented to them on appeal are final,®' and not review- 
able,°? but it has been held that notwithstanding 
such a provision in case the vested rights of a citi- 
zen are interfered with, the courts may have juris- 
diction.** A provision that a decision of state 


57. Thompson v. Elmer Bad. of Hd- 
ueation; 57 Ni. Js. -628,.31- A 1685 
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be appealed from on such ground. 


Brazoria Independent School Dist. v. 


[§§ 138-140 


school officers is final does not prevent the courts 
from reviewing acts outside the jurisdiction of such 
officers.** 


Exhaustion of remedy by further appeal, before 
being reviewable in the courts it is sometimes re- 
quired that the controversy be appealed from a state 
superintendent to a state board of education;** and 
so an appeal to the courts does not lie until after 
the appeal to state school officers is exhausted, un- 
less the constitutionality of the statutory provi- 
sion is challenged.°® 


Subjects of review. Under some statutes only 
matters of law are reviewable.** The courts will 
not interfere with a decision of state school officers, 
unless it is in violation of the law,°* or an abuse of 
their discretion,®® which is a question of law,‘® and 
the courts will not consider whether the decision is 
wise or expedient.*1 


[§ 140] 2. County School Boards and Officers—a. 
In General. As in the case of public officers gen- 
erally,’? matters relating to county school officers 
are usually regulated by constitutional or statutory 
provisions.** Under a constitutional provision that 


1 (Laws (1894) c 556), allowing any 
person aggrieved by any decision or 


Levitch v. New York Bd. of Hduca- 
tion, 243 N. Y. 373,153 NE 495; Peo. 
v. Graves, 219 App. Div. 563, 220 NYS 
414; In re O'Neil, 71 Misc. 469, 130 
NYS 446. 


[a] Action of state board of edu- 
cation in setting aside the removal by 
a local board of education of an of- 
ficer under the School Law has the 
effect of a judgment. Schwarzrock v. 
Bayonne Bd. of Education, 90 N. J. 
L. 370, 101 A 394. 


{b] All facts are presumed to have 
been heard.—Abshire v. State, (Tex. 
Civ. A.) 260 SW 635 [rev (Commn. A.) 
263 SW 263]. 


[ec] Findings of fact, made by 
commissioner of education on an ap- 
peal to him from a resolution of a 
town school committee, are conclu- 
sive. Hasbrouck v. School Commit- 
tee of Bristol, 46 R. I. 466, 128 A 449. 


58. State v. Trumper, 69 Mont. 468, 
222 P 1064. 


59. Desmond v. Glenwood Inde- 
porent School Dist., 71 Iowa 238, 32 


60. See statutory provisions. 


61. State v. Thomas, 152 Iowa 500, 
132 NW 842; People v. Eckler, 19 Hun 
(N. Y.) 609; People v. Collins, 34 How 
Pr (N. Y.) 336; State v. Abshire, 
(Tex. Commn. A.) 263 SW 263. See 
Peo. v. Van Horn, 20 Colo. A. 215, 77 
P 978 (holding that the decisions of 
the state board of education, which 
the statute conferring on it power to 
decide guestigns of law and fact pro- 
vides shall be final, are not final in 
the sense that they are not reviewa- 
ble by the courts; otherwise the stat- 
ute would violate Const. art 6 § 1, 
vesting the judicial power in the 
courts there enumerated); Under- 
wood v. Prince George’s County 
School Comrs., 103 Md. 181, 63 A 221 
(holding that a statute providing 
that such decisions shall be final is 
constitutional). 


fa] Question of fact or law.—(1) 
Decision of state board of education 
is conclusive on question of fact if 
supported by any evidence, but is ap- 
pealable on question of law. Brazoria 
Independent School Dist. v. Weems, 
(Tex. Civ. A.) 295 SW 268. (2) De- 
cision of state board of education 
without any support in evidence may 


Weems, supra. 

62. Wood vy. Farmer, 69 Lowa, 533, 
29 NW 440. See Park v. Pleasant 
Grove Tp. Independent School-Dist. 
No. 1, 65 Iowa 209, 21 NW 567 (hold- 
ing that, under a statute providing 
for an appeal by a teacher from an 
order by the district board of direc- 
tors discharging him to the county 
superintendent, and thence to the su- 
perintendent of public instruction, 
whose decision shall be final, a deci- 
sion, affirmed by the state superin- 
tendent, that a teacher was wrongful- 
ly discharged, 
tion for damages therefor, brought 
against the school district by the 
teacher). But see In re Light, 30 
App. Div. 50, 51 NYS 743 [rev 21 Misc. 
737, 49 NYS 345] (holding that the 
statute relating to appeals to the su- 
perintendent of public instruction by 
any person conceiving himself ag- 
grieved by any’ official act or any de- 
cision, and making his decision final 
and conclusive, and not subject to re- 
view in any court, does not apply to 
an order made by the superintendent 
removing a member of a board of ed- 
ucation, and that such an order is one 
that is reviewable). 


[a] Where certiorari runs to su- 
perintendent of public instruction, 
who has only quasi-judicial power to 
act in proceedings of a Summary 
character, out of the course of the 
common law, the record will be re- 
viewed to ascertain, not only whether 
he acted within his jurisdiction, but 
whether he acted strictly according to 
law; but his decision on the merits, 
or on mere questions of fact, as to 
which there was evidence to support 
it, will not be reviewed. State v. 
Whitford, 54 Wis. 150, 11 NW 424. 


[b] Where state superintendent of 
public instruction has jurisdiction of 
the subject matter and parties on an 
appeal to him, his decision is final, 
and cannot be reviewed by the courts. 
State v. Thomas, 152 Iowa 500, 132 
NW 842. 

63. Peo. v. Cooley, 
132 NYS 625. 

64. Mason v. Cooley, 121 Misc. 390, 
201 NYS 145; State v. Abshire, (Tex. 
Commn., A.) 263 SW 263. 

[a] Removal of officer.—New York 
Consolidated School Laws, 


75 Mise. 188, 


is conclusive in an ac-. 


act: of local school officers to appeal 
to the state superintendent of public 
instruction, whose decision on such 
appeal shall be final, relates only to 
appeals from decisions of local offi- 
cers in the administration of laws re- 
lating to the common schools, and 
does not apply to an order made by 
him in the first instance removing 
school officers from office, which no 
local officer has any power to do, and 
such proceedings therefore are sub- 
ject to review by the courts. People 
v. Skinner, 159 N. Y. 162, 53 NE 806. 


{b] Exercise of judicial power.— 
St. 1925, § 40.16 (4) (e), making state 
superintendent’s decision as to char- 
acter and sufficiency of school trans- 
portation final, does not confer on him 
authority to exercise judicial power 
so as to oust jurisdiction of the 
courts. Schaut v. Joint School Dist. 
No. 6, 191 Wis. 104, 210 NW 270. 


65. County School v. Common 
School Dist. No. 6, (Tex. Civ. A.) 284 
SW 306; South San Antonio Inde- 
pendent School Dist. v. Martine, (Tex. 
Civ. A.) 275 SW 265 [writ of error den 
115 Tex. 145, 277 SW 78]; Adkins v. 
Feard,. (Tex. Civig Ax) lesa sve bane 


66. Stinson v. Graham, (Tex. Civ. 
A.) 286 SW 264. 

67. Smith’s App., 4 R. I. 590. 

68. State v. Abshire, (Tex. Commn. 


A.) 263 SW 263 [rev (Civ. A.) 260 SW 


635]; County School v. Common 
epee Dist., (Tex. Civ. A.) 284 SW 
69. State v. Abshire, (Tex. Commn. 


A.) 263 SW 263 [rev (Civ. A.) 260 SW 
635]; County School v. Common School 


yea No. 6, (Tex. Civ. A.) 284 SW 
70. State v. Abshire, (Tex. Commn. 


A.) 263 SW 263 [rev (Civ. A.) 260 
SW 635]; County School v. Common 
School Dist. No. 6, (Tex. Civ, A.) 284 
SW 306. 


whic State v. Abshire, (Tex. Commn. 
A.) 263 SW 263 [rev (Civ. A.) 260 
SW 635]; County School v. Common 
School Dist. INO} 6; CT ex. (Civ. AD) 2s8e 
SW 306. 


72. See Officers § 29 et seq. 
73. See constitutional and $statu- 


tit 14 §|tory provisions. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


ee a ee 
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the legislature shall provide for the organization, 
administration, and control of the public school sys- 
tem of the state, the legislature has full power to 
prescribe by what boards and officers school dis- 
tricts shall be governed and managed.’ The crea- 
tion of a particular office may be made to depend on 
the census of the county.*® 


Status of officers. Although county school offi- 
cers are often considered to be county officers,7® 
it has been held in some instances that they are not 
such officers,** although they are officers of a dis- 
trict which comprises the county,’® since the office 
is really a district office, the boundaries of the dis- 
trict being fixed by the legislature as those of the 
county.*® Some decisions hold such officers to be 
state officers.6° Under a statute providing for the 
removal of public officers, a county superintendent 
of schools is a public officer.8? 

A county school board has been said to be a quasi 
corporation for the administration of schools,®? and 
where it is constituted by the legislature a body cor- 
porate, it is a public corporation.’? Further, there 
may be a dual relationship between the board of 
education of a particular county and the county 
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and state government.®* 


[§ 141] b. Election or Appointment—(1) Neces- 
sity for Uniform Procedure. A constitutional pro- 
vision making it the duty of the legislature to es- 
tablish “a uniform system of free public schools” 
does not require uniformity in the manner in which 
county superintendents of education are to be chos- 
en in the several counties.*® 


[§ 142] (2) Appointment or Election by Board 
or Other Governing Body. Where provision is made 
for the appointment or election of county school of- 
ficers by a particular board or body,*®® only the 
board or body designated has power to act.8* In 
the absence of any statutory provisions to the con- 
trary, county school officials may be elected, by the 
bodies having this power, either viva voce or by bal- 
lot.88 It is essential that a quorum be present at the 
time of the election;*® but if a quorum is present, 
whoever has a majority of the votes cast is elected, 
although a majority of the entire body altogether 
abstain from voting,®® and the deciding vote, in case 
of a tie, cannot be cast by one not authorized so to 
vote.®t It has been decided that, unless it is other- 


74. State v. Wilson, 106 Oh. St. 224, 
140 NE 183. 


75. See cases infra this note. 


[a] In Texas, the office of county 
superintendent of public instruction 
depends for its existence, under Ver- 
non’s Sayles’ Ann. Civ. St. 1914 art 
2750 on the condition of the scholastic 
census at each general election, no 
election to such office being valid in 
a county having a scholastic popula- 
tion of less than three thousand, as 
shown by the preceding census, ex- 
cept in counties where the office has 
been created by an election held for 
that purpose. Miller v. Brown, (Civ. 
A.) 216 SW 452. 

{[b] Finding by jury as to popula- 
tion.— Formal finding of a police jury 
that a ward was entitled to an a‘ddi- 
tional school board member by virtue 
of the ward’s increased population 
gave the person appointed prima facie 
right to membership. Thomas v. 
Doughty, 163 La. 213, 111 S 681. 


76. See cases infra this note. 


{a] Tenure of office.—The term 
“county Officers,’ as used in Const. 
art 17, relating to the tenure of coun- 
_ ty offices, does not seem to be used in 
any restricted sense; and a board of 
education elected by the voters of an 
entire county, whose jurisdiction ex- 
tends over the whole county, comes 
within such designation. State v. 

Tilford, 1 Nev. 240, 244 


[b] Residence requirement.—A 
county school superintendent is a 
county officer within the code, defin- 
ing “eligibility.” Culbreth v. Can- 
nady, 168 Ga. 444, 148 SE 102. 


[ec] Qualifications same as for any 
other county officer. State v. Stevens, 
29 Or. 464, 44 P 898. 

[d] Not mere employee.—A school] 
superintendent is a county officer and 
not an employee. Boyle County Bd. 
of Education v. McChesney, 235 Ky. 
692, 832 SW (2d) 26. 

[e] Title to office cannot be ques- 

‘tioned in taxpayer’s suit, as this is 
not allowed in the case of a county 


officer. State v. Vance, 18 OhNPNS 
198. 
{f] County superintendent.—Hol- 


lowell v. Schuyler County, 322 Mo. 
1230, 18 SW (2d) 498. 

77. See cases infra this note. 

[a] Not within election statutes as 
county officers. Cline v. Martin, 94 


Oh. St. 420, 115 NE 37; Cline v. Mar- 


tin, 5: Obs Av=90 
Th. Bd. of Education, 5 
ONG Aw 26 


{[b] Bilection and eligibility not 
same as for county Officers. Richter 
v. Savannah Bd. of Public Education, 
149 Ga. 32, 99 SE 28. 


[c] School officer.—A county su- 
perintendent of public schools is not 
a “county officer’ merely because he 
is elected for the whole county and 
his compensation is paid by the peo- 
ple of the county, but is a ‘“‘school 
officer” within the purview of Const. 
§ 155, exempting ‘district school elec- 
tions from the other section relating 
to suffrage and elections; the Legis- 
lature having the power to include a 
whole county or several counties in 
one district, and the superintendent’s 
duties relating to the schools and not 
the county. Crook v. Bartlett, 155 
Ky. 305, 159 SW 826, 827. 

78. Wogoman v. Perry Tp. Bd. of 


Education, 5 Oh. A. 380, 27 O. C. A. 
267. 


79. Crook v. Bartlett, 155 Ky. 305, 
159 SW 826. 


80. Webb County v. Laredo Bd. of 
School Trustees, 95 Tex. 131, 65 SW 
878. 


[a] County superintendent is not 
state officer within the meaning of 
Const. art 19 § 9, prohibiting the crea- 
tion of permanent state offices not ex- 
pressly provided for by the constitu- 


Wogoman v. Perry 
5 Oh. A. 380, 27 


tion. Little River County Bd. of Edu- 
cation v. Ashdown Special School 
Dist., 156 Ark. 549, 247 SW 70. 

81. State v. Theus, 114 La. 1097, 
38 S 870. 

82. Turk v. Monroe County Bd. of 


Education, (Ala.) 131 S 436. 


83. Dalzell v. Bourbon County Bd. 
of Education, 193 Ky. 171, 231 SW 360; 
Winnfield Bank v. Brumfield, 11 La. A. 
647, 124 S 628. 


84 Bunconde County Bd. of Edu- 


cation v. Walter, 198 N. C. 325, 151 SH 
718. 

85. Wynn v. State, 67 Miss. 312, 7 
S 353. 

86. See statutory provisions. 

87. See cases infra this note. 


[a] Expiration of term of appoint- 
ing body.—(1) A statute authorizing 
presidents of boards of education of 
village and rural school districts of 
each county to elect a member of the 
county board of education each year 


does not authorize the election of a 
member of such board for a term 
which does not begin until expiration 
of the term of office of such presi- 


dents. State v. Myers, 99 Oh. St. 26, 
121 NE 821. (2) A statute, providing 
that county superintendents of 


schools shall continue in office for 
the periods for which they have been 
elected, but that no election of a coun- 
ty superintendent which takes place 
after the act shall become effective, 
and before the county board of educa- 
tion elected in November, 1921, takes 
office, shall be valid beyond Aug. 1, 
1922, the old appointive board cannot 
elect a county superintendent to serve 
beyond Aug. 1, 1922, such right being 


reserved for the new board. State v. 
McGinnis, 106 Oh. St. 231, 140 NE 
185. (3) Under a statute a county 


board of education elected in Novem- 
ber, 1925, and which takes office on the 
first Monday in January, 1926, should 
appoint a county superintendent who 
takes office July 1, 1926, for a term 
net exceeding four years, and the 
present board, whose term expires 
January, 1926, has no power to ap- 
point such superintendent. Harrod 
v. Hoover, 209 Ky. 160, 272 SW 400. 


[b] Election on expiration of 
term.—Where a county superintend- 
ent’s term expired in 1923, her suc- 
cessor had to be elected in 1923, and 
only members of the board then in 
office had power to elect. Caudill v. 
Bowen, 218 Ky. 207, 291 SW 44. 


{c] De facto board.—Where two 
ex officio members of board of regents 
of county high school appointed third 
member and the three filled the other 
two vacancies, the three members con- 
stituted de facto board and their ac- 
tion was valid. Peterson v. Anderson, 
100 Nebr. 149, 158 NW 1055. 


88. State v. Kilroy, 86 Ind. 118; 
oho v. De Hart, 9 Bush (Ky.) 
6 

89. State v. Porter, 113 Ind. 79, 
14 NE 883. 

90. State v. Vanosdal, 131 Ind. 388, 


31 NE 79, 15 LRA 832; State v. Dil- 
lon, 125 Ind. 65, 25 NE 136 [dist State 
v. Edwards, 114 Ind. 581, 16 NE 627; 
State v. Porter, 118 Ind. 79, 14° NE 
883]. 

91. State v. Edwards, 114 Ind. 581, 
16 NE 627. 


[a] Tie vote-—Where, owing to 
disqualification of one member of a 
county board of education, the vote 
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wise provided by statute,®? only a plurality of the 
votes cast is necessary for an election.°? An elec- 
tion by a county school board, two of the three mem- 
bers of which are rightfully in office, is valid, where 
all three members vote for the same person, although 
it is uncertain which two are the rightful members 
of such board.®* A township trustee cannot legally 
vote for himself for the office of county superin- 
tendent.°® ; 


Time for appointment or election. It has been held 
that a statute which designates the time for the ap- 
pointment of a county examiner is directory, and 
not mandatory,®® and that, where the power of school 
trustees to elect a county superintendent is not 
limited to the day named by statute for such elec- 
tion, such trustees are not deprived of the power or 
relieved of the duty of electing such superintendent 
on a later day, by a failure to make a valid election 
on the day specified,®* as, for example, where the 
meeting is prolonged until after midnight.°® 


Revocation or rescission. Where the appointment 
of a county officer is complete, it is held irrevoca- 
ble,®® even though there has been no formal accept- 
ance on the part of the appointee. The election of a 
superintendent of county schools by a joint school 
committee may be rescinded at a subsequent meet- 
ing.” 

Appointment to fill vacancy. An appointment of 
a county superintendent is invalid if there is no 
vacancy.*® There is no vacancy on failure to qualify 
unless so declared by statute.* 
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Estoppel to deny appointment. School officers 
who have acted under appointment are estopped 
from repudiating the authority and title under wiih 
they acted and from setting up independent and 
paramount titles to their offices by reason of their 
election at a prior time.° 

[§ 143] (3) Election by Popular Vote.° Where 
county school officers are to be elected, the election 
should be held in the prescribed manner,’ by the 
proper electors.’ An election for a school officer can- 
not be held at a time not fixed by law for such elec- 
tion.® The record of an election of a county super- 
intendent, made by the county auditor as required 
by law, is prima facie correct, and will stand until 
overthrown by evidence that it is not true;?® and 
since a statute requiring the county auditor to keep 
a record of such election in a book kept for that pur- 
pose is merely directory, the fact of election may 
be shown by a record entered in another book or, 
in the absence of any record, by parol.*? 


Special election. The failure to hold an election 
for a county school officer as required may make it 
necessary to hold a special election.+* 


Contest. A contested election should be deter- 
mined by the proper body.12 Where the power to 
determine a contest over a county school office is not 
given by statute to the chairman of a county court, 
he cannot determine such contest.14 

[§ 144] c. Hligibility and Qualification—(1) Elig- 
ibility. Under constitutions or statutes in force in 
some jurisdictions, candidates for county school of- 


east for candidates for the office of 
superintendent of public instruction 
was a tie, the chairman of the board, 
having cast his vote to make the tie, 
could not then cast a second vote to 
give a majority, the first vote alone 
being valid. McIntosh v. Long, 186 
Sf, Ch ALAS AWAD SIO Sil 


92. Com.’ v. Wickersham, 66 Pa. 
134. 

93. Peo. v. Stone, 78 Mich. 635, 44 
NW 3338. 


94. Ledford v. Greene, 125 N. C. 
254, 34 SE 434. 


95. Hornung v. State, 116 Ind. 458, 
19 NE 151, 2 LRA 510. 


96. Neal v. Burrows, 34 Ark. 491. 


97. State v. Scott, 171 Ind. 349, 86 
NE 409. 


98. State v. Vanosdal, 131 Ind. 388, 
31 NE 79, 15 LRA 832. 

99. Boyle County Bd. of Education 
v. McChesney, 235 Ky. 692, 32 SW (2d) 
26. 


1. Boyle County Bd. of Education 
v. McChesney, supra. 

[a] Louisiana parish superintend- 
ent.—Where the term of office of a 
parish superintendent of education éx- 
pires by limitation, the parish board 
of school directors as then constituted 
is, under Acts (1902) No. 214 p 406 § 
8, as amended by Acts (1908) No. 49 
p 49, authorized to elect his succes- 
sor; and the board as subsequently 
constituted is bound by the action, 
and is without authority to elect an- 
other person. State v. Hardin, 123 
La. 736, 49 S 490. 4 


2. Reed vy. Deerfield School Com- 
mittee, 176 Mass. 473, 57 NE 961. 


BeaeStace evastlarcison,) (60) (lindy (4; 
Moore v. Johnson, 235 Ky. 774, 32 SW 
(2d) 3538. 

[a] Certificate of vacancy neces- 
sary.—In the absence of a legally ef- 
fected vacancy certified to the ap- 


pointing power by the state board of 
education or disqualification of the 
electee operating ipso facto as vaca- 
tion, appointment by the county board 
of the county superintendent of edu- 
cation is not prima facie title to of- 
someone v. Hood, 214 Ala. 353, 107 


4 Head v. Hood, supra. 


Vacancies arising at expiration of 
term sce infra § 147. 


5. Jones v. Keating, 55 Md. 145. 


6. As to election of officers gener- 
ally see Elections 20 C. J. p 46. 


7. See case infra this note. 


[a] Failure to provide curtains 
for voting booths.—A school election 
was not invalid for failure to com- 
ply with the statute regarding elec- 
tion booths, in that no curtains were 
provided, where the secrecy of the 
ballot was not affected. Alsip v. 
Perkins, 236 Ky. 5, 32 SW (2d) 565. 


8 See cases infra this note. 


[a] Yo be elected by whole county. 
—Primary nomination of candidates 
for members of the Morgan County 
board of education from school dis- 
tricts in the county, as provided by 
Local Acts (1923) p 258, is void, al- 
though the terms of two members of 
the board are expiring, as such va- 
cancies are to be filled under general 
law by electors from the county at 
large. Kyle v. Wiggins, 20 Ala. <A. 
347, 102 S 148 [conforming to answer 
to cert questions 212 Ala. 116, 102 
S 145]. 


[b] In Kentucky, under statute, 
providing for the election of the 
county board of education by the 
qualified voters of the county, exclu- 
sive of voters residing in a city or 
district having an independent school 
system, where there were no districts 
in a county having independent school 
systems for colored children, colored 
voters were entitled to vote, although 


they resided within a white graded 
school district, as white and colored 
districts are separate and distinct, 
and persons are not regarded as re- 
siding in a ‘district which provides 
schools only for members of the other 
race. Wright v. Lyddan, 191 Ky. 58, 
229 SW 74. 


[ec] In New York there was no way 
in which the county school commis- 
sioners could be elected except by as- 
sembly districts, and when the legis- 
lature changed such districts, the 
school commissioner districts were, 
of necessity, Similarly changed. 
Queens County Democratic Committee 
v. Queens County Republican Commit- 
tee, 74 Hun 76, 26 NYS 290. 


9. State v. Collins, 2 Nev. 351. 
10. State v. Sutton, 99 Ind. 300. 


11. State v. Scott, 171 Ind. 349, 86 
NE 409. 


12. See case infra this note. 


[a] Failure of quarterly court to 
elect.—Where a county superintend- 
ent, after expiration of his term of 
office, held over under a void law, at- 
tempting to extend his term from two 
to four years, the failure of the coun- 
ty court to hold an election for the 
office at the expiration of the term did 
not preclude holding an election at a 
subsequent term preceding the end of 
another full term of two years. State 
v. Mae) 152 Tenn. 59, 274 SW 
5510 


13. See case infra this note. 


[a] Yemnessee quarterly court.— 
Jurisdiction of a contested election of 
a county superintendent of schools by 
magistrates is in the quarterly county 
court, and is not reviewable, being a 
legislative act in harmony with “‘the 
law of the land.’’ Donnelly v. Fritts, 
159 Tenn. 605, 21 SW (2d) 619. 


14. Leonard v. 14 Lea 


Haynes, 
(Tenn.) 447. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 144] | 


fices must have certain qualifications to be eligible 
It may be that only those are eligi- 
ble to county school offices who are graduates of cer- 
tain institutions of learning,!® or are the holders of 
teachers’ certificates or licenses,17 or have passed 
a certain examination,'® or have had certain experi- 
A statute requiring a candidate to file a 
certificate of qualification is directory only,?° and a 
failure to comply does not make the candidate ineligi- 
Under some statutes a person 
who has once been elected to and held a county 
school office is always eligible thereto.?? 


to the office.1® 


ence.!® 


ble to the office.?? 


: Sex. 


of either sex, a woman is eligible 


15. See constitutional and statu- 
tory provisions. 


[a] Educational equipment.—The 
word “qualification,” as used in Const. 
art 18 § 6, providing that the qualifi- 
eations of the county superintendent 
shall be fixed by law, means educa- 
tional equipment or _ attainment. 
Bradfield v. Avery, 16 Ida. 769, 102 P 
687, 28 LRANS 1228. 


16. State v. Huegle, 135 Iowa 100, 
112 NW 234; People v. Howlett, 94 
Mich. 165, 53 NW 1100; Territory v. 
Stubblefield, 5 Okl. 310, 48 P 112. 


17. Ark.—In re Smith, 84 Ark. 533, 
106 SW 679. 


Ida.—Peo. v. Kadletz, 30 Ida. 698, 
L664 SP 1161 . 


Ind.—Benham v. Bradt, 170 Ind. 480, 
84 NE 1084. 


Iowa.—State v. Huegle, 135 Iowa 
100, 112 NW 234. 


Miss.—Burnham vy. Sumner, 50 Miss. 
517. But see Wynn v. State, 67 Miss. 
312, 7 S 353 [overr Burnham v. Sum- 
ner, 50 Miss. 517] (holding that a stat- 
ute making a first grade certificate a 
condition of eligibility is unconstitu- 
tional). 


Mo.—State v. Meek, 129 Mo. 431, 31 
SW 913. 


Mont.—State v. Acton, 31 Mont. 37, 
(ih 12> PAS 


[a] Sufficiency of particular cer- 
tificates.—(1) A certificate issued by a 
state board of education good for two 
years and not valid in high schools 
is not a state certificate within Sess. 
L. (1913) ¢ 115 § 8, and Sess. L. (1915) 
c 153 §§ 90a, 90b, and is not sufficient. 
Peo. v. Kadletz, 30 Ida. 698, 167 P 1161. 
(2) A certificate of a county superin- 
tendent of public instruction in 1898, 
valid for three years in all schools of 
the state, is a lower grade than state 
certificates within Sess. L. (1913) ¢ 
115 § 3,-and' Sess. lL. (1915) ¢ 153 §§ 
90a, 90b, prescribing the qualifications 
of a county superintendent of public 
instruction. Peo. v. Kadletz, supra. 
(3) Under Rev. St. (1909) § 11078, 
a certificate of the board of regents 
of a state normal school, also signed 
by the state superintendent of pub- 
lic schools, authorizing a person to 
whom issued to teach the branches 
therein named in the public schools of 
the state for two years is a “state 
certificate’ authorizing such person to 
teach, within § 10929, as amended by 
L. (1911) p 404, making the holder of 
such “state certificate’ qualified to 
hold the office of county superintend- 
ent of schools. State v. Hollowell, 
288 Mo. 674, 233 SW 405, 703 dis. op. 


[b] Certificates of qualification, 
[56 C. J.—19] 


Where there is no express constitutional 
disqualification of females, no affirmative statement 
of qualifications which excludes them, and nothing 
in the language of the statute creatine the office, 
or in the duties imposed by law upon the officer, 
which implies the necessary or intended exclusion 
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struction.?3 
Residence. 


to the office of 


making the holder eligible for the of- 
fice of county superintendent of 
schools, are, un'der a Kentucky stat- 
ute, equivalent to state certificates, 
and must continue for the same term, 
and cover the term for which the 
holder is elected, although not neces- 
sarily longer. Gilbert v. Brock, 175 
Ky. 54, 193 SW 1050. 


[c] Certificate not covering full 
term.—A county school superintend- 
ent, elected within three years aft- 
er renewal of his teacher’s certificate, 


was qualified, under Rev. St. (1919) 
§ 11343, as amended by L. (1923) p 
3D9, ana. SS) TLS S116 Ls mis vaceenv. 


Hodge, 320 Mo. 877, 8 SW (2d) 881. 


Teachers’ certificates: or licenses 
see infra §§ 263-285. 


18. See cases infra this note. 


[a] Percentage.—Candidates for 
county school commissioner are re- 
quired to be examined on written 
or printed questions, and it is the 
duty of the board of education to 
declare those who make eighty-five 
per cent eligible to hold the Office, 
and those who fail to make such per 
cent ineligible. Wood v. Washington 
County Bd. of Education, 137 Ga. 808, 
74 SE 540. 


[b] Commission.—Where a citizen 
of a county successfully stands the 
examination prescribed by the act 
approved Aug. 16, 1909 (Acts [1909] 
p 154; Civ. Code [1910] § 1490 et 
seq), and at the ensuing general elec- 
tion is elected county school super- 
intendent, the governor should issue 
a commission to him. Mattox v. 
Jones, 141 Ga. 649, 81 SE 861. 


[c] Examination mandatory.—An 
act providing for the examination of 
candidates for the office of county 
superintendent as to literary and 
scientific attainments is mandatory. 
State v. Evans, 122 Tenn. 184, 122 
SW 81. 


19. See case infra this note. 


[a] In Pennsylvania, (1) under 
statute, a superintendent of schools 
is ineligible unless he has had suc- 
cessful experience in teaching with- 
in three years of the time of his 
election, which experience is not lim- 
ited to public schools. In re Public 
Schools Superintendent, 14 Pa. Dist. 
653. (2) Under a statute provid- 
ing that service as county, city, or 
borough superintendent of public 
schools shall be deemed a Sufficient 
test of qualification, where the same 
person is reélected, this is not an 
absolute test, and if objections are 
made to one reélected, who on exam- 
ination is found unfit, he is not en- 
titled to the office. Com. v. Wicker- 
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county superintendent of schools or of publi¢ in- 


Where the statute so provides, a can- 
didate to be eligible must have resided in the coun- 
ty for a certain period preceding the election.2* A 
successful contestant for the office of county school 
superintendent does not become disqualified therefor 
because, pending the contest, he resides temporarily 
in another county for the purpose of teaching.?? 
A provision that no two members of the county board 
of education shall be from the same district ‘is 
mandatory,?° and a selection of two members from 
the same district is then void;?7 however, one elect- 
ed as a member of the county board of education is 
not disqualified if he removes from the district from 
which he is elected to another in the same county.?® 

Change in qualifications. 
election to a county school office is not affected as 
to that term by a subsequent act requiring adéi- 


One “qualifying” for 


sham, 90 Pa. 311. 


20. Huffines v. 


Gold, 154 Tenn. 
583, 288 SW 353. , 


21. Huffines v. Gold, supra. 
22. See statutory provisions; and 
Atty.-Gen. v. Lewis, 151 Mich. 81, 


114 NW 927 (holding that those who 
held office under the statute later 
amended are eligibie). 


[a] Secretary of board of anoth- 
er county not included.—The fact 
that one has been secretary to the 
board of school commissioners of an- 
other county does not qualify him 
to act aS school commissioner. Peo- 
We Howlett, 94 Mich. 165, 53 NW 
1 


23. 
639. 


Kan.—Wright v. Noell, 16 Kan. 601. 


Minn.—State v. Gorton, 33 Minn. 
345, 23 NW 529. 


Mont.—State v. Acton, 31 Mont. 37, 
TT P 299. : 


Wash.—Russell v. 
Wash, 360, 43 P 340. 


But see State v. Stevens, 29 Or. 
464, 44 P 898 (holding that, where 
the offices are held to be county of- 
fices, requiring, among other qual- 
ifications, that candidates be elec- 
tors, if the electors are males only, 
women are excluded from the office). 


24. See cases infra this note. 


[a] In Georgia a person, to be 
eligible for county school superin- 
tendent, must at the time of elec- 
tion be a citizen of the county in 
which elected or appointed at least 
two years before election or appoint- 
ment and must be a qualified voter. 
cee v. Cannady, 168 Ga. 444, 148 
SE 4 


[b] Candidate from excluded city 
not affected.—The fact that the board 
of education of a city has exempted 
such city from the jurisdiction of 
the county superintendent of schools 
for the district in which it is situat- 
ed for one year does not render a 
resident and elector of such city in- 
eligible to the office of county su- 
perintendent of schools for such dis- 
trict, at an election held for that 
office during the same year. State 
v. Goldthwaite, 16 Wis. 146. 


Iowa.—Huff v. Cook, 44 fowa 


Guptill, 13 


25. Peo. v. Wilson, 6 Cal. A. 122, 
91 P 661. 
26. Clarke v. Long, 152 Ga. 6138, 


111 SE 31. : 
27. Clarke v. Long, supra. 


28. Stanford v. Lynch, 147 Ga. 518, 
94 SE 1001. : 
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tional qualifications ;2® and, under some statutes, one 
who is eleeted and qualified under an old law is not 
disqualified for reélection by an amendment.*° 


Attack on certificate as to qualification. As a gen- 
eral rule a teacher’s certificate as evidence of the 
qualification of a county officer is not subject to col- 
lateral attack*! although it may be invalid because 
defective in form.*? 


[§ 145] (2) Qualification. The statutes ordina- 
rily require that the elected officer shall qualify with- 
in a specified time,?* and, in the absence of a statu- 
tory requirement, one who is elected to fill a vacancy 
must qualify within a reasonable time after he has 
received the certificate of election.** A certificate 
of election is sufficient notice for the person elected 
to qualify,?> and he is not entitled to another no- 
tice before the office is declared vacant.°*°® 


[§ 146] (8) Bond. County school officials are 
sometimes required by statute to give bonds for the 
‘faithful performance of their duties before enter- 
ing thereon,*? and, even though there is no express 
requirement of a bond, the appointing body has been 
held to have implied authority to require one.*® 
Where a proper bond is offered, it should be ap- 


29. Mattox vy. Jones, 141 Ga. 649, [b] 
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Any time during day suffi- 


[§§ 144-147 


proved,?® but after approving one bond it is not 
necessary to approve another for the same purpose.*° 
Before declaring an office vacant because of failure 
to give bond, it has been held that a hearing should 
be given.t! A bond given by a county school com- 
missioner is not void because made payable to the 
state for the use of the township schools in such 
county, and not for the use of the congressional 
township, as required by statute.*? 


[§ 147] d. Term and Tenure of Office—(1) In 
General. The general rules governing the tenure of 
public office*® are applicable to county school offi- 
cials.4# Where the office is a constitutional office 
with a term fixed by the constitution, the legislature 
cannot fix a different term;** but the term of school 
officers who do not hold constitutional offices may 
be fixed by the legislature.4* Under some statutes 
it has been held that a county board of education 
can appoint a county school superintendent for any 
period not exceeding the term named in the stat- 
ute.4” That the term of office is longer than that of 
the majority of the appointing body is of no ef- 
fect.4® One appointed for a certain term may con- 
tinue to hold the office throughout that period re- 
gardless of a later statute shortening such period.*? 


1912, 


81 SE 861. 


30. See statutory provisions; 
case infra this note. 


In Indiana, under Acts (1921) 
e 54 § 1 (Burns St. Annot. Suppl. 
[1921] § 6378), increasing the qual- 
ifications of county school superin- 
tendents, but providing that noth- 
ing therein shall disqualify anyone 
qualified under amended Acts (1911) 
e 94 § 1, for election to such office 
before Sept. 1, 1921, nor any incum- 
bent who has qualified thereunder, 
at any time, a nonincumbent elected 
before such date must have had the 
qualifications prescribed by the 
amended act, and an incumbent qual- 
ified thereunder is not disqualified 
for reélection after such date. State 
v. Swails, 194 Ind. 338, 142 NE 706. 


31. Traylor v. Cummins, 222 Ky. 
438, 1 SW (2d) 530; Wendt v. Waller, 
46 N. D. 268, 176 NW 930. But see 
Terr. v. Stubblefield, 5 Okl. 310, 48 
P 112 (holding that one elected to 
the office of county superintendent 
should not be placed in possession 
thereof, although he holds a first 
grade certificate, where the examina- 
tion papers on which it was issued 
clearly show that he is not entitled 
On At): 

32. See case infra this note. 

[a] Failure to sign.—A certificate 
of qualifications of a county super- 
intendent elect is invalid for want 
of signing by the chairman of the 
state board of education, and when 
signed by the state superintendent 
of education is not validated as of 
prior date, when signed by other 
members of the board. Traylor yv. 
Cummins, 222 Ky. 438, 1 SW (2d) 
530. 


33. See statutory provisions; and 
Peo. v. Howlett, 94 Mich. 165, 53 NW 
1100 (holding that a certificate issued 
to one after his election to the of- 
fice of county school commissioner, 
although dated prior thereto, is in- 
sufficient). 


[a] Vacancy created by failure 
to qualify.—Failure of members of 
a board of education, constituting a 
body corporate, to take oath, created 
a vacancy under the statute. Crab- 
tree v. Durham County Bd. of Educa- 
tion, 199 N. C. 645, 155 SE 550. 
MEST a I ek SE 


and 


cient.—Taking of oath by members 
of a county board of education elect- 
ed for the term beginning the third 
Saturday of January of a given year 
at any time during such day is suf- 
ficient compliance with Gen. Code § 
4731. State v. Turner, 111 Oh. St. 
38, 144 NE 599; ‘State v. Wilson, 
106 Oh, St. 224, 140 NE 183. 


[c] The term of office begins from 
the day the official oath is taken. 
State v. Turner, 111 Oh. St. 38, 144 
NE 599. 


34. Brown v. Rose, 233 Ky. 549, 
26 SW (2d) 503. . 


{a] Sixty days unreasonable.— 
One elected to fill a vacancy on a 
county board of education, and not 
qualifying until sixty days after 
election, lost the right because of 
unreasonable delay. Brown v. Rose, 
233 Ky. 549, 26 SW (2d) 503. 


35. Brown v. Rose, supra. 
36. Brown v, Rose, supra. 
37. See statutory provisions. 


38. Justices Lee County Inferior 
Chu. Smith, 13° Gal 502. 


39. See cases infra this note. 


[a] Contested election no objec- 
tion.—In proceedings by the judge 
of the superior court to approve the 
bond of one appointed as superintend- 
ent of. schools in the eounty operat- 
ing under a special charter conferred 
by St. (1917) p 1791, a prima facie 
showing of title to the office is all 
that is demanded, and the fact that 
there are two contestants for the of- 
fice is no valid objection to the ap- 
proval of the bond. Nielsen v. 
Gregory, 60 Cal. A. 574, 213 P 510. 


[b] Misconduct before election.— 
A county board of education could 
not refuse to approve the bond of 
a duly elected county school com- 
missioner because of his alleged con- 
duct before his election involving his 
integrity and qualifications in respect 
of citizenship for a certain period 
before election. Jones v. Mattox, 146 
Ga. 629, 92 SE 202. 

{[c] Term extended.—A county 
board of education could not decline 
to approve the bond of a duly elect- 
ed county school emmmissioner be- 
cause the commission issued by the 
governor to him was from May 17, 


to May 7, 1916, when by sub- 
sequent act the term of office was 
extended to Jan. 1, 1917. Jones v. 
Mattox, 146 Ga. 629, 92 SE 202. 


[d] Evidence of acceptance of 
bond.—In an action by the state on 
a school fund commissioner’s bond 
in its possession, the facts that the 
bond was made and signed by the 
officer and his sureties, as a part of 
his qualification for office, and that 
the officer took the necessary oath, 
had the same indorsed on the bond, 
and both filed in the office of the 
proper clerk, and thereupon entered 
on the duties of the office, are prima 
facie evidence that the bond was ac- 


peas State v. Fredericks, 8 Iowa 
553. 
40. Nielsen v. Gregory, 60 Cal. A. 


574, 213 P 610. 


41. Knox County v. Johnson, 124 
Ind. 145, 24 NE 148, 19 AmSR 88, 
7 LRA 684. 

42. Ellis v. State, 2 Ind. 262. 

43. See Officers §§ 97-128. 


44. Howard v. Cornett, 
8 KyL 52. 


[a] The statute and not the com- 
mission of office controls in fixing 
the period for which the officer is 
selected. Stephenson v. Powell, 169 
Ga. 406, 150 SE 641. 


45. Pendleton v. Miller, 82 Va. 390. 


46. State v. Elk County, 61 Kan. 
90, 58 PB 959. 


47. Moore v. Johnson, 235 Ky. 774, 
382 SW (2d) 353; Caudill v. Bowen, 
218 Ky. 207, 291 SW 44. ; 


[a] Reappointment for longer pe- 
riod.—A county board of education, 
being a continuous body, could elect 
a superintendent of schools for a 
four-year term after expiration of 
a prior one-year term. Moore v. 


eS Wane 


Johnson, 235 Ky. 774, 32 SW (2d) 
353. 

48. Moore v. Johnson, supra. 

49. Caudill v. Bowen, 218 Ky. 207, 


291 SiW), 44. 


[a] Number of board reduced.— 
L. (1923) ¢c 175 § 1, limiting the board 
of education of Catawba County, 
among others, to three members, and 
appointing two for six years and one 
for two years, but providing (§ 3) 
as to two members before appointed, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


s 
i 


§§ 147-149] 


Where a county school officer removes from the 
county and acquires a residence elsewhere, his term 


is thereby coneluded.®° 


Holding over. Under general principles, elsewhere 
considered,*+ school officers may be permitted to 
hold until the election and qualification of their suc- 
cessors,°? at which time their term is coneluded,°? 
although there is authority to the contrary.°* In 
some instances statutory provisions relating to hold- 
ing over have been restricted to elected officers. and 
held not to apply to an officer appointed to fill a 


vacancy.°> 
[§ 148] (2) Resignation. 


one for six years under L. (1919) 
ec 184, and one for the same term un- 
der L. (1921) c 185, that they should 
continue for the full time named in 
the act or acts appointing them, in- 
tended there should be but three 
members of the board, but that there 
should be five members until expira- 
tion of the terms of the two appoint- 
ed under the prior acts. McIntosh 
Wen tu0ne ol SG. IN, ©..<b16, 612 On Shr 8 7. 


50. Baker vy. Conway, 214 Ala. 356, 
108 S 18. 


51. See Officers §§ 110-115. 


52. Stephenson vy. Powell, 169 Ga. 
406, 150 SE 641; Jansky v. Baldwin, 
120 Kan. 332, 243 P 302 [reh den 
120 Kan. 728, 244 P 1036]; Jenness 
v. Clark, 21 N. D..150, 129 NW 357, 
AnnCas1913B 675; Becknell v. Wa- 
bers; L56.S//'C. 77, 152 SHs1'6. 


[a] Reason for rule.—‘“‘It cannot 
be assumed, in the absence of un- 
equivocal language, that the Legis- 
lature intended . . . to place the 
SehHoo aistricts 4)... in 2. situa- 
tion in which, through some unfore- 
seen or unavoidable contingency, or 
dereliction of duty on the part of 
some public official, any one of them 
should be without trustees for any 
period of time, and particularly in 
the midst of the school year, to carry 
on its affairs. The public schools 
are too fundamental an element of 
our civilization for us to conclude 
that the Legislature has created such 
a situation, unless the laws enacted 
will admit of no other construction.” 
Becknell v. Waters, 156 S. C. 77, 152 
SE 816, 820. 


[b] Tie vote.—In case of a tie 
vote, the present incumbent holds 
over until a successor is elected. 
State -v. eActon,.231 (Monte 37,1 7 Tae 
299. 

[c] Ineligible successor.—Where 
an election of a county superintend- 
ent is a nullity because of the in- 
eligibility of the person elected, the 
person then holding the office of su- 
perintendent is entitled to hold the 
same until his successor is legally 
elected and qualified. Jenness Vv. 
Clark, 21 N. D. 150, 129 NW 357, 
AnnCas1913B 675. 


[ad] Limitation of term of present 
incumbent.—The word “eligible,” 
used in Const. art 9 § 5, and L. (1907) 
ce 135 § 21, providing that the coun- 
ty superintendent of schools shall. be 
elected for two years, and shall not 
be eligible for more than four years 
in succession, means that a person 
who had served for two terms was 
not legally qualified for election or 
appointment to another term only, 
and did not preclude a county su- 
perintendent who had served for two 
successive terms from holding over 
until a de jure superintendent was 


A county superintend- 
ent of education who has resigned cannot withdraw 
his resignation after the election of his successor.°°® 
And where the resignation of a county superintend- 
ent, tendered to the county court, has been received 
by it and filed under its order, this is a virtual ac- 
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ceptance thereof which cannot be revoked by- such 
superintendent, where it is not necessary to enter 


an order on the records formally accepting such 


resignation.°? 


The affirmative vote of a county 
school officer for his own removal does not operate 
as a resignation.®§ 

[§ 149] (3) Removal. County school officials can 
be removed only in accordance with the constitu- 
tional or statutory provisions on the subject,°® such 
as for example as with regard to the authority en- 
titled to institute such proceedings,°° or as to the 


notice,*! to be afforded. The affirmative vote of a 


elected or appointed in his place on 
it being determined that the person 
elected to succeed him was ineligible. 
Jones v. Roberts County, 27 S. 
519, 181 NW 861, 34 LRANS 1170. 


[e] No vacancy where no election. 
—Where a county superintendent of 
schools was elected on the first Tues- 
day in April, 1918, for a term of three 
years beginning Sept. 1, 1918, as pro- 
vided by Acts 35th Gen. Assem. c 
107, and no convention was called 
or assembled to elect his successor 
as that chapter provides, and he 
qualified as a hold-over officer, there 
did not exist a vacancy in the office 
authorizing the calling of a special 
convention to elect a _ successor. 
Downing v. Cree, 195 Iowa 57, 190 
NW 36. 


53. Walton v. 
S 1039; State v. 
38 S 1038; Miller v. State, (Ala.) 38 
S 1036; State v. Thompson, 142 Ala. 
98, 38 S 679; State v. Billberg, 131 
Minn. 1, 154 NW 442; State v. 
Fabrick, 16 N. D. 94, 112 NW 74; 
Bu v. Tallman, 24 Wash. 426, 64 


[a] If a successor is elected in 
violation of a corrupt practices act, 
the term of the prior incumbent is 
concluded, and if the officer elected 
is ousted, there is a vacancy. State 
Luo roe 131 Minn. 1, 154 NW 


Garrett, (Ala.) 388 
Holcombe, (Ala.) 


54. Tuley v. State, 
ED Burnham vy. 


55. People v. Stone, 78 Mich. 635, 
44 NW 333. 


56. McGee v. State, 103 Ind. 444, 3 
NE 139. 


57. Pace v. People, 50 Ill. 432. 


58. State v. Hikenberry, 99 Oh. St. 
32, 121 NE 823. 


59. See Worcester County School 
Comrs. v. Goldsborough, 90 Md, 198, 
44 A 1055 (holding that members of 
a school board are not civil officers, 
within Const. art 2 § 15, authorizing 
the governor to remove civil officers 
appointed by him for incompetency or 
misconduct, and hence that the gov- 
ernor has no power to remove them 
for alleged incompetenecy or miscon- 
duct); State v. Hays, 105 Minn. 399, 
117 NW 615 (holding that, under a 
statute authorizing the board of coun- 
ty commissioners to fill any vacancy 
occurring in the office of county su- 
perintendent and providing for the re- 
moval of such officers by the governor 
such board has only power to fill such 
office after it has been vacated by 
proper proceedings or by the act of 
the incumbent and has no power to 
remove such superintendent). 


[a] Removal of county superin- 
tendent.—A county superintendent of 


Smith (Ind.) 
Sumner, 50 Miss. 


county school officer for his own removal does not 
operate to estop him from challenging the legality of 
the removal proceedings.®? 


Grounds for removal. 


may, for example, be constituted by misconduct in 
office,°? neglect of duty,°* or may be constituted by 


Sufficient cause for removal 


schools may be discharged by the 
county board of education in accord- 
ance with statute. Christmann Vv. 
Coleman, 117 Oh. St. 1, 157 NE 482. 


[b] Removal by majority vote of 
board.—After having qualified, a 
county commissioner can be removed 
from office, by a majority vote of the 
board, for inefficiency, incapacity, 
neglect of duty, or malfeasance or 
corruption in office. Jones v. Mattox, 
146 Ga. 629, 92 SE 202. 


[c] Executive function.—Power to 
suspend members of county board of 
public instruction is exclusively exec- 
utive function. In re Advisory Op. to 
Governor, 97 Fla. 705, 122 S 7. 


{[d] Arbitrary removal of county 
superintendent is not within the pow- 
er of county board of education. 
Christmann v. Coleman, 117 Oh. St. 1, 
157 NE 482. 


{e] Fraud or collusion on the part 
of the board of education in attempt- 
ing to dismiss county superintendent 
may entitle him to retain office. 
Christmann v. Coleman, 117 Oh. St. 
1, 157 NE 482. ‘ 


60. See case infra this note. 


[a] Suit not allowable at instance 
of outgoing officer.—Where the in- 
cumbent of the office of county super- 
intendent whose reélection:is contest- 
ed surrenders the official records to 
his opponent who has been recognized 
by the superintendent of public in- 
struction as the rightful officer, as is 
provided for by statute, and the 
courts decide that such opponent was 
elected, the former is excluded from 
the office and cannot sue to remove 
the latter therefrom, although he be 
ineligible. Wilson v. Tye, 126 Ky. 84, 
102 SW 856, 31 KyL 491. 


61. Boyle County Bd. of Education 
v. McChesney, 235 Ky. 692, 32 SW (2d) 
26; Field v: Com., 32 Pa. 478. 


[a] No notice given.—Report of 
inspector appointed by the court was 
set aside because of failure to notify 
the board. In re Lumber Tp. Schaol, 
17 Pa. Dist. 284. 


62. State v. Hikenberry, 99 Oh. St. 
32,7121. NE823. 


63. Jones v. Mattox, 146 Ga. 629, 
92 SE 202; Graham vy. Jewell, 204 Ky. 
260, 263 SW 693; State v. Smith, 158 
Tenn. 26,11 SW (2d) 897. 


64 Jones v. Mattox, 146 Ga. 629, 
92 SE 202; Graham v. Jewell, 204 Ky. 
260, 268 SW 6938; State v. Smith, 158 
Tenn. 26, 11 SW (2d) 897. 


[a] Neglect in affixing signatures. 
—The chairman of a county board is 
subject to removal because of author- 
izing a clerk to affix a rubber stamp 
with a facsimile of his signature to 
county warrants. State v. Smith, 158 


Tenn. 26, 11 SW (2d) 897. 


292 [56 C.J.] 
immorality,®°> misappropriation of funds,*® the in- 
curring of debts beyond legitimate income,®* or ab- 
sence from meetings.°® 

Procedure. 
ceedings is not required.®°® The charges should be 
definite,?° and the findings should be supported by 
relevant and competent evidence.*! 


Review. ‘The sufficiency of a cause relied upon to 
support a removal is held to be a question of law for 
the courts,*? and if the cause is legally insufficient, 
the court will prevent,’*® or set aside’* the removal 
and restore the officer to his office.*° Under some 
statutes county school officials may be removed with- 
out any cause being assigned, any charges preferred, 
or any notice given to the incumbent,’® as, for ex- 
ample, where the officer is appointed and no definite 
term is provided;*7 and when this is the case the 
action of the officer or board making such removal 
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[§§ 149-151 


is not reviewable.78 Express provision is, however, 
sometimes made for an appeal from such action.‘? 


[§ 150] (4) Abolition of Office. The legislature 
may abolish a county school office which is not creat- 
ed by the constitution,’® and another office may be 
given the duties of the abolished office.** A statute 
empowering the county commissioner’s court to abol- 
ish the office of county superintendent of publi¢ in- 
struction when advisable is not unconstitutional as 
constituting a delegation of legislative functions.*? 
For an office to be abolished, there must be more than 
a mere change in name.®? 


[§ 151] e. Compensation. General rules,** as 
controlled by applicable constitutional and statutory 
provisions,®®> apply with reference to the right of 
county school officials with regard to compensation 
for their services.°° <A county officer is not estopped 
from claiming the salary to which he is entitled, al- 


[b] Absence from state.—Under a 
Statute, providing that all elective 
county, township, and precinct offi- 


cers may be charged, tried, and re- 
moved from office for habitual or will- 
ful neglect of duty, one month’s ab- 
sence from the state is not of itself 
a neglect of duty on the part of a 
county superintendent of schools. 
Bon Homme County v. McLouth, 19 
S. D. 555, 104 NW 256. 


65. See case infra this note, 


[a] Removal at special meeting.— 
Under a statute providing for the dis- 
missal of a county superintendent for 
immorality by the county commis- 
Sioners after “ten days’ notice before 
the first day of the term of the court 
of commissioners on which the cause 
is to be heard,’ such commissioners 
may dismiss such superintendent at a 
special meeting of the board, as it 
will not be presumed that the legis- 
Jature intended that an immoral su- 
perintendent should remain in power 
until a regular meeting. Hufford v. 
Conover, 139 Ind. 151, 38 NE 328 [dis 
Vincennes y. Windman, 72 Ind. 218]. 


66. State v. Smith, 158 Tenn. 26, 
11 SW (2d) 897. 


[a] Lump sum payment of com- 
pensation.—Members of a _ school 
board are not subject to ouster be- 
cause paying themselves a lump sum 
rather than lawful per diems without 
evidence of disparity. State v. Smith, 
158 Tenn. 26, 11 SW (2d) 897. 


67. State v. Smith, supra. 


68. State v. Hikenberry, 99 Oh. St. 
32, 121 NE 823. 


[a] Not sufficient absence.—Under 
Gen. Code, § 4748, whereby a vacancy 
in any board of education may arise 
on absence from board meetings for 
ninety days, a member of the county 
board of education, who attended a 
board meeting on October 8, and was 
absent from the next meeting on the 
second Tuesday in November and the 
next meeting on the second Tuesday 
in December, when there was no quo- 
rum, and who attended the next meet- 
ing on Jan. 8, 1918, was absent only 
sixty days, and could not be removed 
for absence. State v. Hikenberry, 99 
Oh. St. 32, 121 NE 828. 


69. Graham y. Jewell, 204 Ky. 260, 
263 SW 693. 


70. Graham v. Jewell, supra. 


[a] Words “incompetency and im- 
moral conduct’? are not sufficiently 
definite. Graham v. Jewell, 204 Ky. 
260, 263 SW 693. 

71. Graham v. Jewell, supra. 

[a] Testimony as to poor book- 
keeping.—General testimony of wit- 
nesses that bookkeeping was inferior 
and negligent would not warrant re- 


moval of a county school superintend- 
ent. Graham v. Jewell, 204 Ky. 260, 
263 SW 698. 


72. Graham v. Jewell, 204 Ky. 260, 
263 SW 693. 

73. Graham v. Jewell, supra. 

74. Graham vy. Jewell, supra. 

75. Graham v. Jewell, supra. 

76. See statutory provisions; and 
State v. Shaver, 54 Ala. 193 (holding 


that the superintendent of public in- 
struction is authorized to remove any 
county superintendent, whenever in 
his opinion the interests of public ed- 
ucation demand such removal); Peo- 
ple v. Mays, 117 Ill. 257, 7 NE 660 [aff 
17 Ill. A. 361] (holding that the coun- 
ty board is empowered to remove the 
county superintendent ‘for any palpa- 
ble violation of law or omission of 
duty’’). 

77. Johnson v. Ginn, 105 Ky. 654, 
49 SW 470, 20 KyL 1475. 


78. State v. Shaver, 54 Ala. 193; 
People v. Mays, 117 Ill. 257, 7 NE 660 
Patt Ive tA. 8620). 

[a] Removal of board member.— 
Under a statute providing that, on 
failure of any board of education 
to perform its statutory duties, the 
first grand jury sitting shall in- 
quire into its acts, and if they find 
that any member or members have 
failed in their duty it shall report the 
same to the judge of the superior 
court, and they should be heard on 
their own behalf, and if they cannot 
give a sufficient reason for such fail- 
ure they should be discharged, it was 
held that the exercise of the power 
to hear the members, and to discharge 
them, and to fill the vacancies thus 
created, is not a judgment of the su- 
perior court to which a bill of excep- 
tions can be filed, bringing the action 
to the supreme court for review. 
Paulding County Bd. of Education v. 
Paulding County Grand Jury, 134 Ga. 
839, 68 SE 552. 

79. See statutory provisions; and 
Stephens v. Marrs, 44 SW 102, 19 KyL 
1623 (holding that a reversal by the 
superintendent of public instruction 
of an order of the county superintend- 
ent removing a trustee from office 
renders the action of the county su- 
perintendent void ab initio, and re- 
stores the trustee to all his rights). 


80. State v. St. Louis City Ct., 41 
Mo. 52; Greene v. Owen, 125 N, C. 
212, 34 SH 424. See State v. Tilford, 
1 Nev. 240 (holding that, where a 
board of education, which is not des- 
ignated in the constitution, is abol- 
ished by the legislature, the presiden- 
cy of such a board ceases with the 
existence of the board; and, where the 
president is ex officio superintendent 


of public schools, his office of super- 
intendent expires also with the presi- 
dency). 

81. See case infra this note. 


[a] Illustration.—Where a county 
of the first class was divided, thus 
becoming one of the second class, the 
office of county school superintendent 
was vacated, the statute providing 
that the probate judge in a county of 
the second class shall perform the 
duties of such superintendent, and 
hence the former county superintend- 
ent cannot hold that office and draw 
compensation, but must deliver his 
records to the probate judge. Bunch 
v. Woods, 13 Ariz. 318, 115 P 76. 


82. Stanfield v. State, 83 Tex. 317, 
18 SW 577. See State v. Crumbaugh, 
26 Tex. Civ. A. 521, 63 SW 925 (hold- 
ing that, under Rev. St. art 3930, em- 
powering the county commissioners’ 
court to abolish the office of county 
superintendent of public instruction 
when advisable, and stipulating that, 
whenever such office is abolished, the 
county Superintendent shall serve out 
the term for which he was elected, a 
county superintendent of public in- 
struction, appointed by the county 
commissioners’ court to filla vacancy, 
is not entitled to serve out the term 
of his office on the abolition thereof 
by the county commissioners’ court). 

83. Dalby v. Hancock, 125 N. C. 
325, 34 SE 516. 


84. See Officers §§ 233-286. 


85. See constitutional and statuto- 
ry provisions. 


86. See cases infra this note, 


[a] Abolition of office terminates 
right to compensation. Stanfield v. 
Bexar County, (Tex. Civ. A.) 28 SW 
114. : 


{[b] Change in amount.—A statu- 
tory proviso that ‘persons now hold- 
ing the offices” of county school su- 
perintendents shall draw the same 
salaries to the end of the terms re- 
fers to persons holding office, not posi- 
tion or term current when the law 
was passed. Cartright v. McDonald 
County, 319 Mo. 848, 5 SW (2d) 54. 


[c] Compensation or fees.—A per 
diem allowance has been held compen- 
sation and not fees, and hence not 
within an inhibition of a constitution. 
bere eas County v. Johnson, 64 Ill. 

49. 


{d] Fractional days.—Since the 
law recognizes no fraction of a day, 
a county school superintendent is en- 
titled to a per diem allowance for 
every day in which he newessarily 
renders any substantial official serv- 
ice, without regard to the times oc- 
cupied in its performance. Smith y. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 11] 


though he has accepted less,** or is allowed less by 


the county board.§§ 
Extra duties. 


officio county superintendent.®* 


Jefferson County, 10 Colo. 17, 13 P 917; 
Garfield County v. White, 16 Colo. A. 
516, 66 P 682. 

[e] Holding over.—A county su- 
perintendent lawfully holding over 
after the expiration of his term of 
office and continuing to perform the 
duties thereof is entitled to the com- 
pensation provided by law for such 


offices. State v. Fabrick, 16 N. D. 94, 
112 NW 74. 
[f] Pendency of contest.—A per- 


son who was duly elected superintend- 
ent of schools, and who received a cer- 
tificate of his election, and thereaft- 
er qualified and performed the duties 
of such office, is entitled to the salary 
attaching thereto pending a contest. 
wyiison v. Fisher, 140 Cal. 188, 73 P 


[g] Validity of office—Since it 
was not the purpose of the statute to 
create the office of county superin- 
tendent of public instruction, nor au- 
thorize the election to the same, in 
counties having a scholastic popula- 
tion of less than three thousand, as 
shown by the preceding census, ex- 
cept in counties where such office has 
been created by an election held for 
that purpose, one elected to such of- 
fice in a county having a scholastic 
population of less than three thou- 
sand, where such office was not creat- 
ed by an election held for that pur- 
pose, even if termed a “de facto offi- 
eer,” is not entitled to the emolu- 
ments of the office for the term for 
which elected. Miller v. Brown, (Tex. 
Civ. A.) 216 SW 452. 


87. Clarke v. Milwaukee County, 53 
Wis. 65, 9 NW 782. 


88. Hodnett v. Yalobusha County, 
128 Miss. 772, 91 S 454. 

89. See cases infra this note. 

[a] City superintendent perform- 


ing duties for county.—A superintend- 
ent of schools for a city and county 
elected after the adoption of Const. 
art 20, terminating her term as coun- 
ty superintendent, who was required 
to discharge the duties of county su- 
perintendents of schools under the 
state laws, was not a superintendent 
under the state law and not entitled 
to salary as such. Lawson v. Meyer, 
54. Colo. 96, 129° P 197. 


[b] Supervisor of schools.—Under 
St. § 4399 subs 2, the county board 
may not allow the county superin- 
tendent extra allowances because she 
discharged the duties of supervisor of 
rural schools, provided for by St. § 
4399 subs 6. Beauchamp vy. Snider, 
170 Ky. 220, 185 SW 868. 

[ec] Acting as member of board of 
county examiners does not entitle a 
county superintendent to additional 
pay. Shelton y. State, 62 Okl. 105, 
162. P 224. 

90. Carrico v. Couch, 45 Okl. 672, 
146 P 447. 

[a] Ex officio secretary of board. 
—Allowance of traveling expenses of 
a county superintendent as ex officio 
secretary of the board of education 
was unauthorized. Whitthorne  v. 


That an officer performs duties ap- 
pertaining to another office does not entitle him to 
the compensation attaching to such office.’® 
been held that a county superintendent is not en- 
titled to additional salary as an ex officio member 
of the county board of education,®® or for the per- 
formance of extra duties imposed on the office,?! or 
for examining teachers, except as provided.” 
the other hand it has been held that another officer 
may draw additional compensation for being ex 
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Expenses and mileage. Compensation is often pro- 


vided for for actual expenses incurred in the dis- 


It has 


penses.°? 
On 


curred.?? 


Turner, 155 Tenn. 303, 293 SW 147. 

91. See Yeager v. Gibson City, 95 
Ind. 427 (holding that no extra com- 
pensation is to be allowed for making 
reports to the bureau of statistics) ; 
Pickett v. Adams, 15 SW 865, 16 SW 
132, 12 KyL 957 [dist Pickett v. Har- 
rod, 86 Ky. 485, 5 SW 473, 9 KyL 687] 
(holding that the allowance for re- 
porting the census was for securing 
promptness and not for paying for ex- 
tra service). 

92. See Farrell v. Webster, 49 Iowa 
245 (holding that the superintendent 
could charge nothing for services in 
this respect except those rendered on 
certain specified days). 


93. See Stevens v. Campbell, 26 
Tex. Civ. A. 213, 683 SW 161 (holding 
that the compensation fixed by the 
commissioners’ court for a county 
judge for services as ex officio super- 
intendent of schools was valid). 


[a] County judge as superintend- 
ent.—The fact that the county judge, 
elected November, 1910, served during 
his entire first term until 1912 with- 
out an order fixing his salary as ex 
officio Superintendent for public 
schools, and for more than a year on 
his second term after reélection in 
November, 1912, without such an or- 
der, during all of which time he drew 
eighty-seven dollars and fifty cents 
per quarter for such service, and the 
fact that the accounts were approved 
by the commissioners’ court, amount- 
ed to an agreement between him and 
the court that the ex officio salary of 
eighty-seven dollars and fifty cents 
per quarter as fixed for his predeces- 
sor applied to him until changed, since 
otherwise he drew seven hundred dol- 
lars illegally during his first term 
with the knowledge and consent of the 
commissioners’ court. Dalton vy. Al- 
len, (Tex. Civ. A.) 218 SW 73 [con- 
forming to op. 110 Tex. 68, 215 SW 
439]. 

94. See statutory provisions; and 
cases infra this note. 


[a] Actual expenses.—The county 
superintendent of schools should be 
allowed, by the board of education, 
only such necessary official expenses 
as are incurred in the county. Beau- 
champ v. Snider, 170 Ky. 220, 185 SW 
868. 


[b] Association fees and attend- 
ance expenses.—(1) The county board 
may not allow expenses of a county 
superintendent in attending the ses- 
sion of an educational association, or 
payment for membership fees in such 
association for the trustees of the 


county. Beauchamp y. Snider, 170 
Ky. 220, 185 SW 868. (2) A county 
superintendent of public instruction 


is not entitled to receive pay from the 
county for expense in attending teach- 
ers’ meeting. Shelton v. State, 62 Okl. 
105, 162 P 224. (3) Expense in at- 
tending normal convention is not al- 
lowable, although the superintendent 
is a member of the executive commit- 
tee of such convention. Stevens v. 
Sedgwick County, 5 Colo. A, 115, 37 P 


charge of duties,®* as in visiting schools.?° 
salary is provided and it is also provided that a por- 
tion is to be used for expenses, the whole is not con- 
sidered as salary.?° 
county school officer has been held not to repeal a 
former act allowing a certain amount to cover ex- 
Only exact mileage is allowable where 
allowed at all.°® 
utes that the county board cannot allow a bill for 
expenses which were not authorized before being in- 
Where a county school superintendent 


Where a 


An act providing salary for a 


It has been held under some stat- 


948. 


[ec] Conveyances.—(1) The county 
board cannot allow the county super- 
intendent for a livery bill where the 
superintendent used her own horse 
and buggy, under St. §§ 4440a, 4416. 
Beauchamp v. Snider, 170 Ky. 220, 185 
SW 868. (2) L. (1920) ¢ 577, do not 
authorize the county board of super- 
visors to buy an automobile out of 
county funds for the superintendent 
of education, nor to pay insurance 
premiums and expenses in repairing 
such automobile, and allowance there- 
for is one for an object not authorized 
by law. Miller v. Tucker, 142 Miss. 
146, 105 S 774. (3) Expense allow- 
ance to county superintendent of edu- 
cation for ownership, use, and up-keep 
of automobile, where the allowance 
was in addition to the maximum sala- 
ry of the county superintendent, was 
unauthorized as beyond the power of 
the county board of education. Wood- 
ae v. Beeland, 220 Ala. 652, 127 S 
235. 


[d] Expenses in holding teachers’ 
institute is not chargeable by the su- 
perintendent where not authorized by 
the Deere Murray v. Clay County, 81 
Ill. ile 


[e] Recovery of payments.—Pay- 
ments made by the board of education 
to school officials for repairing school 
buildings, furnishing supplies, ete., 
contrary to direct provisions of St. § 
4440a, cannot be recovered where pay- 
ments were in good faith, charges rea- 
sonable, and the public received full 
benefit. Keenon v. Adams, 176 Ky. 
618, 196 SW 173. 


95. See Cox v. Holmes, 14 Wash. 
255, 44 P 262 (holding that a statute 
allowing a superintendent three dol- 
lars a day for each school visited and 
mileage is unconstitutional). 


[a] Rooms not schools.—A county 
superintendent is entitled, under 
Comp. L. (1909) § 7981, to oné dollar 
for visiting each school and not that 
amount for visiting each room at 
places having two or more rooms. 
Shelton v. State, 62 Okl. 105, 162 P 
a Carrico v. Couch, 45 Okl. 672, 146 
P 447, 


96. Morris v. Hosmer, 
883, 166 NW 295. 


[a] Five hundred dollars for ex- 
penses.—Under an allowance of in- 
creased salary by school authorities, 
the county superintendent was not 
entitled to a salary of two thousand 
five hundred dollars, but to a salary of 
two thousand dollars, with an added 
allowance of five hundred dollars, 
for expenses which, although illegal, 
was immaterial on the question of sal- 
ary. Morris v. Hosmer, 182 Iowa 883, 
166 NW 295. 


97. Houser v. Orangebury County, 
59 S. C. 265, 37 SE 831. 


98. Ward County v. Warren, 32 N. 
D. 79, 155 NW 658. 


99. Leslie County v. Hoskins, 175 
Ky. 821, 195 SW 142. 


182 Iowa 
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makes out and verifies his bill for compensation and 
mileage according to law, a prima facie case is es- 
tablished and the burden of proof is on the county 


attacking the correctness thereof.+ 


Determination or establishment of amount. 
der applicable constitutional or statutory provi- 
sions,” the salary of a county officer may be deter- 
mined by the number of schools,? or children of 
school age,* or inhabitants,® or according to the vote 
cast,® or the number of teachers’ within the county, 
or by the amount of the school fund.® 
should be fixed by the proper body,® which may be 
the county board of education,’® the state superin- 
tendent,'! the county court,+? or the fiscal court.** 


1. Garfield County v. White, .16 
Colo. A. 516, 66 P 682. 

2. See constitutional or 
provisions, 

8. Wiles v. McIntosh County, 10 N. 
D. 594, 88 NW 710. See Dickey Coun- 
ty v. Hicks, 14 N. D. 78, 108 NW 423 
(holding that schools in special dis- 
tricts and not under the supervision 
of a county superintendent are not to 
be considered in computing the salary 
of such superintendent); State v. 
Eleinrich, = 11 IN. D.) 31, 88 NW. 734 
(holding that, under a statute pro- 
viding that, in counties having sixty 
schools, the board of county commis- 
sioners shall appropriate one hundred 
dollars for clerical assistance in the 
county superintendent’s office, and 
five dollars for each additional school, 
to be paid monthly, the appropriation 
required to be made is not for the 
personal benefit of the superintendent, 
but is to create a fund to pay the 
county’s obligation to such clerks as 
shall be lawfully employed in that 
office); Carlyle v. Oxford County, 30 
Ont, L. 413, 5 OntWN 728, 18 DomLR 
759 (five dollars for each school, al- 
tered to five dollars for each teacher 
having a separate room and a separate 
register). 

[a] Schools of charter city not in- 
cluded.—Under Pub. Acts (1895) No. 
215, Local Acts (1895) No. 429, Sess. 
L. (1873) Act 178 c 3 § 1, Home Rule 
Law of 1909, Pub. Acts (1905) No. 
148 § 10, and Pub. Acts (1909) No. 
247 § 10, the number of schoolrooms 
of a city are held not to be counted 
in fixing the salary of a county school 
commissioner. Faunce v. Wexford 
County, 192 Mich. 471, 158 NW 866. 


4 Jefferson County v. McCleary, 13 
Kan. 149; Piercy v. Smith, 80 SW 201, 
25 KyL 2158; Chase County v. Kelly, 
69 Nebr. 426, 95 NW 865. 


[a] Tllustration.—Under Laws 1911, 
ce 279, the county superintendent of 
public instruction in counties contain- 
ing more than one thousand five hun- 
dred persons of school age, exclusive 
of certain cities, is entitled to receive 
eight hundred dollars, and twenty 
dollars per annum for each hundred 
persons of school age in excess of one 
thousand five hundred until his salary 
reaches one thousand two hundred 
dollars, provided the commissioner 
shall add to his salary the sum of 
one dollar per annum for each teach- 
er employed in the county, exclusive 
of cities of the first and second class- 
es. Harrison v. Sumner County, 89 
Kan. 850, 133 P 154. 


[b] Must be within maximum.—A 
statute does not prevent fixing of the 
salary of a county school superintend- 
ent at a certain amount per pupil, pro- 
vided the resultant salary is between 
six hundred dollars and two thousand 
five hundred dollars. Anderson v. 
Burton, 174 Ky. 456, 192 SW 519. 


5. Cartright v. McDonald County, 


statutory 
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[§§ 151-152 


The county board of education can be compelled to 
fix the salary where so provided.+* 


Overpayments of salary of a county superintend- ° 


ent, made under a mistake of fact, may be recovered 


Un- 


The salary 


cise any powers 
in general only 


319 Mo. 848, 5 SW (2d) 54; Shelton v. 
State, 62 Okl. 105, 162 P 224; Geragh- 
ty v. Ashland County, 81 Wis. 36, 50 
NW 892; O’Herrin v. Milwaukee Coun- 
ty, 67 Wis. 142,30 NW 239; Clarke v. 
Milwaukee County, 53 Wis. 65, 9 NW 
782. 

6. Sims vy. Clinton County, 320 Mo. 
594, 8 SW (2d) 69. 

7, Harrison v. Sumner County, 89 
Kan. 850, 1383 P 154. 


8. See case infra this note. 


[a] Five per cent of school fund.— 
Where the salary of a county super- 
intendent of education at five per cent 
of the school fund of the county is 
fixed, the board of supervisors has 
no discretionary power to change it. 
Hodnett v. Yalobusha County, 128 
Miss. 772, 91 S 454. 


9. See Jimison vy. Adams County, 
130 Ill. 558, 22 NE 829 (holding that 
the salary of the county superintend- 
ent is to be fixed by the legislature 
and not by the-county board). 


[a] Majority vote essential.—Pay- 
ment is illegal where not in accord- 
ance with the statutory requirement 
that the treasurer’Ss compensation 
must be fixed by majority vote. In re 
Hast Cocalico Tp. School Dist., 2 Pa. 
Dist. & Co. 87. 


10. See cases infra this note. 


[a] “May” as permissive and not 
mandatory.—Under Acts (1919) ¢ 78 
§ 1, providing that the board of coun- 
ty commissioners may, on petition of 
resident freeholders and township 
trustees, allow an addition to the sal- 
ary of the county superintendent of 
schools, in such amount not exceed- 
ing one thousand dollars a year, as in 
the judgment of such trustees the con- 
ditions in the county and the work 
required may justify, making the al- 
lowance is discretional with the board, 
there being nothing indicating that 
“may” is used, contrary to its general 
meaning, in the sense of ‘must.” 
Daviess County Bd. of Comrs, v. State, 
189 Ind. 540, 128 NE 596. 


[b] Effect of authority to elect.— 
Statutory authority to elect a parish 
superintendent carried with it author- 
ity to fix his salary, in the absence of 
a provision to contrary. Knight v. 
Webster Parish School Bd., 164 La. 
482, 114 S 104. 


[ce] Necessity of order.—Under an 
Indiana statute, providing that, on the 
filing of the proper petitions, the board 
of county commissioners ‘“‘may” al- 
low, in addition to the county super- 
intendent’s salary, any such sum as a 
majority of the petitioning trustees 
may ask, and the conditions of the 
county and the work required may 
justify, the county board of commis- 
sioners must affirmatively order the 
allowance before the county superin- 
tendent is entitled to recover the 
same, although the act also provides 
that the county council “shall” make 


back by the county,+® especially where induced by 
the officer’s false statements.1® 

Assistants. It has been held that assistants can- 
not be paid from county funds unless there has been 
provision and appropriations for such payment.** 

[§ 152] f. Powers—(1) Board of Education—(a) 
In General. A county board of education or of school 
trustees, although a creature of the law,*® may exer- 


authorized by law,?° it however has 
such powers as are expressly con- 


an appropriation, and the board of 
commissioners “shall” allow the funds 
necessary to make such payments, 
Park v. Sullivan County, 78 Ind. A. 
201; ASS INE E59: 


[d] Effect of statutory increase.— 
Where the county board voted to pay 
the county superintendent an amount 
additional to the regular state salary; 
a statute increasing such salary su- 
persedes the action of the county 
board, which is then of no effect. 
Smith v. Bureau County, 241 Ill. A. 
min ye 


fe] Delegation of legislative pow- 
er.—An act delegating to the county 
boards of education the power to fix 
the county superintendent’s compen- 
sation on a salary basis if they should 


require all his time is not invalid as 
delegating legislative power. McNeill 
v. Sparkman, 184 Ala. 96, 63 S 977. 


{f] Action not reviewable.—Knight 
v. Webster Parish School Bd., 164 La. 
482, 114 S 104. 


11. See Jones v. Benton, 4 Greene 
(Iowa) 40 (holding that a state super- 
intendent could limit the compensa- 
tion of a county school commission- 
er). 

12. Haile v. Young, 6 Lea (Tenn.) 
501. 


[a] Action not reviewable.—Haile 
v. Young, 6 Lea (Tenn.) 501. 


13. See case infra this note. 


[a] Fixed by fiscal court.—The 
only salary to which a county school 
superintendent is entitled is that fix- 
ed by the fiscal court. Beauchamp v. 
Snider, 170 Ky. 220, 185 SW 868; 
Piercy v. Smith, 80 SW 201, 25 KyL 
2158. 


14. Peachy v. Calaveras County, 59 
Cal. 548. 


15. Beauchamp v, Snider, 170 Ky. 
220, 185 SW 868. 


16. Wiles v. McIntosh County, 10 
N. D. 594, 88 NW 710. 


17. Daviess County v. Fulkerson, 
73 Ind. A. 325, 127 NE 558; In re As- 
sistant School Superintendents’ Sala- 
ries, 20 Pa. Dist. 656. See El Paso 
County v. Finch, 8 Colo. A, 401, 46 P 
629 (holding that a statute providing 
a salary for county superintendents 
of schools, as compensation for their 
services, and making no allowance for 
fees, assistance, or incidental expens- 
es, repeals any statutory provisions 
authorizing such a superintendent to 
hire a deputy at the expense of the 
county). 


Payment of employees generally see 
infra § 253. 


18. Rosebud Independent School 
Dist. v. Richardson, (Tex. Civ. A.) 2 
SW (2d) 518. 


19. Rosebud Independent School 
Dist. v. Richardson, (Tex. Civ. A.) 2 


SW (2d) 513. 
[a] Acquiring and holding realty. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 152-153] 


ferred upon it by constitutional or statutory pro- 
vision or powers which are incidental to those ex- 
When acting within its author- 


pressly conferred.?° 
ity its acts partake of a legislative 
cannot be attacked collaterally.?? 


boards are ordinarily given broad discretion in the 
administration and supervision of schools,?* and an 
exercise of honest judgment, although erroneous, is 
not an abuse of such discretion,?* and is not subject 


to review,?> but it must not act 
unreasonably.?7 


diseretion.?28 <A statute investing 


of education with discretionary powers as to the 


—Dean v. County Bd. of Education, 
210 Ala. 256, 97 S 741. 


[b] Appointment of attendance of- 
ficer.— Graham v. Mobile, 17 Ala. A. 
£95 SIS 355. 


[c] Appointment of superintend- 
ent.—(1) As an incident to the con- 
trol which the board of public educa- 
tion for the city of Savannah, county 
of Chatham, has over its schools by 
law, the board may appoint a superin- 
tendent of schools and pay him com- 
pensation. Richter v. Savannah Bad. 
of Public Education, 149 Ga. 32, 99 
SE 28. (2) A statute charging a 
board with the direction, manage- 
ment, an'd superintendence of public 
schools employs the word ‘“superin- 
tendence” in a general sense and does 
not impose the duty of actual direc- 
tion. Richter v. Savannah Bd. of 
Public Education, 149 Ga. 32, 99 SE 28. 


[d] Contract for construction of 
school.—Greeson Mfg. Co. v. County 
Bd. of Education, 217 Ala. 565. 


[e] Property and funds.—A county 
board of public instruction occupies 
the status of trustee for school -pur- 
poses for which it is created as to 
county property and county funds. 
Gainesville First Nat. Bank v. La- 
fayette County Bd. of Public Instruc- 
tion, (Fla.) 111 S 521. 


[f] Purchase of supplies.—Bun- 
combe County Bd. of Education v. 
Walter, 198 N. C. 325, 151 SE 718. 


[g] Recommendation of establish- 
ment of schools.—Under Const. art 8 
§ 4 par 1, as amended in 1919, au- 
thorizing counties, on recommenda- 
tion of corporate authority, to es- 
tablish and maintain public schools, 
the county board of education is the 


-proper “corporate authority” to rec- 


ommend the establishment of public 
schools. Smith v. Washington Coun- 
ty Bd. of Education, 153 Ga. 758, 113 
SE 147. 


[h] Regulation and government of 
schools.——The board of education for 
city of Savannah and county of Chat- 
ham is a public institution established 
by an act of the legislature (Laws 
1865-66, p 79), with power to es- 
tablish a public school system and to 
appoint and remove teachers and 
make by-laws and regulations for 
their government and the government 
of teachers and schools under their 
superintendence, and all persons deal- 
ing with it are bound by its regula- 
tions lawfully made, regardless of 
their actual knowledge thereof. Un- 
derwood vy. Savannah Bd. of Public 
Fducation, 25 Ga. A. 634, 104 SE 90. 


[i] Sale of warrants under the 
authority of the board of school di- 
rectors of a district the treasurer of 


. the board may make a valid sale of 


the warrants of the state which repre- 
sent that portion of the interest on 
the free school fund due such district. 
Concordia Parish School Directors v. 
Hernandez, 31 La. Ann. 158. 


20. Winnfield Bank v. Brumfield, 
11 La. A. 647, 124 S 628; State v. 
Cook, 103 Oh. St. 465, 1384 NE 655; 


‘7 There is no requirement that a 
board follow its past policy in matters within its 
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character,?+ and 
County school 


arbitrarily,?® or 


a county board 


Stewart v. Blain, (Tex. Civ. A.) 159 
SW. 928. 


[a] Express and implied power.— 
A county board of education being a 
“public corporation” under St. Suppl. 
(1918) § 4434a8, has all the powers 
specifically bestowed by statute, and 
also such implied powers as can be 
reasonably inferred from the specif- 
ically expressed powers and the ob- 
jects to be attained by its creation. 
Dalzell v. Bourbon County Bd. of 
Education, 193 Ky. 171, 235 SW 360. 


[b] Purpose of act not controlling. 
—If an act of a public corporation, 
such as a county board of education, 
is one which is neither authorized by 
its express nor implied powers, it is 
ultra vires, and the corporation is not 
authorized to do it, and an act may 
be such that, although it is such as 
is granted to attain one of the pur- 
poses of the creation of the corpora- 
tion, the manner of accomplishing it 
may be ultra vires. Dalzell v. Bour- 
bon County Bad. of Education, 193 Ky. 
171, 285 SW 360. 


[c] Appointment of secretary and 
clerk.—County board of education is 
without authority to appoint secre- 
tary and office clerk in office of coun- 
ty school superintendent. State v. 
Duval County Bd. of Public Instruc- 
tion, 98 Fla. 81, 123 S 545. 

[d] Delegation of powers.—(1) 
Under Ky. St. § 43899 subsecs 6, 7, 
the county board of education may not 
delegate to a county superintendent 
the authority to incur a bill for ex- 
penses. Beauchamp vy. Snider, 170 
Ky. 220, 185 SW 868. (2) A school 
board of education cannot delegate, 
by resolution, order, or otherwise, its 
powers involving the exercise of dis- 
cretion. Warren County Bd. of Edu- 
exten v. Durham, 198 Ky. 733, 249 SW 
1028. 

[e] Discontinuance of schools.—A 
county board cannot discontinue all 
schools in district without children 
being furnished other available school 
facilities (Const. 1890 § 205; Laws 
1924 c 288 § 91). State v. Morgan, 
141 Miss. 585, 106 S 820. 


[f{] Transfer of vacant property.— 
A county boar’d of education is not au- 
thorized to transfer vacant property, 
its power in this respect being limited 
to inhabited property. Mathews v. 
Cuyahoga County Bd. of Education, 8 
Oh, A, 206. 

[g] A de facto board no less than 
a de jure board, can exercise only 
"such powers as are granted by stat- 
ute, either expressly or by necessary 
implication. State v. McGinnis, 106 
Ohi St... 231, 140. NE 185. 


21. Liddell v. Noxapater, 129 Miss. 
513, 92 S 681. : 

[a] Auditing claim of officer for 
salary is a ministerial act. Chase 
County v. Kelley, 69 Nebr. 426, 95 
NW 865. . 

22. Liddell v. Noxapater, 129 Miss. 
5iisy I2y SaGed 

23. State v. Russell County Bd. of 
Education, 214 Ala. 620, 108 S 588. 


Supervision of districts. 
may be given power to supervise district matters,*° 
and in such case may supervise the hiring of teach- 
ers by the district directors.?+ 
express or implied grant of such power, the county 
commissioners cannot compel district officers to sub- 
mit their books to audit.®? 


[§ 153] (b) Power To Sue and Be Sued. While 
under some statutes a county board of education is 
not regarded as a body corporate with authority to 
sue and be sued in the ordinary, sense,*? under other 
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establishment and discontinuance of high schools is 
not unconstitutional.?9 


County school officers 


In the absence of an 


24 State v. Russell County Bd. of 
Education, supra. 


25. State v. Russell County Bd. of 
Education, supra. 


26. State v. School Dist. No. 6 Bd. 
of Education, 73 Minn. 375, 76 NW 43. 


27. Beauchamp vy. Snider, 170 Ky. 
220, 185 SW 868. 


[a] Where the county board has 
control of expenditures to be made by 
the county superintendent, if the dis- 
cretion of the board is not reason- 
ably exercised, either in the character 
of expenses or in the mode by which 
they are allowed, the courts will in- 
terfere upon proper application, 
Beauchamp v. Snider, 170 Ky. 220, 185 
SW _ 868. 


28. Gragg v. Fayette County Bd. 
of Education, 200 Ky. 53, 252 SW 137. 


29. Blodgett v. Richmond County 
Ba. of Education, 105 Ga. 463, 30 SEK 
561. See Richmond County Bd. of 
Education v. Cummings, 103 Ga. 641, 
29 SE 488 (holding that it was no 
abuse of such discretion for the board 
to discontinue a high school for the 
colored race, although it left in opera- 
tion a similar school for white fe- 
males, and contributed to the support 
of a school for white boys and girls, 
which, however, it had not estab- 
lished, where the lower grade schools 
for colored children needed the money 
appropriated for the colored high 
school). 


30. See case infra this note. 


[a] Power of county commission- 
ers to intervene in matters within du- 
ties of township boards.—County 
board cannot interfere with reference 
to judicial duties of township board 
though its action was contrary to the 
will of the people and against pro- 
test. Wayne Tp. Bd. of Education vy. 
Shaul, 4 OhNPNS 433. 


Sl. State v." Daniel, 52° SG. 202; 
29 SE 633. 


Employment of teachers generally 
see infra §§ 303-327. 


22. See case infra this note. 


[a] In Utah neither Comp. L. 
(1907) § 511 subds 38, 4, nor § 1866 
conferred any authority on county 
commissioners to compel the officers 
of a high school district to submit 
their books of account for audit at the 
instance of such commissioners. Car- 
bon County v. Carbon County High 
School Dist., 45 Utah 147, 143 P 220. 


33. Smith v. Washington County 
Bd. of Education, 153 Ga. 758, 113 SE 
147; Houston County Bd. of Educa- 
ty Vv. Hunt) 297 GaAs 665, 116 Si 


[a] Act is act of county.—‘‘When 
a county board of education acts up- 
on matters lawfully within its juris- 
diction, it is the county acting 
through its corporate authority, and 
a county is not liable to suit, unless 
there is a law which in express terms 
or by necessary implication so de- 
clares.” Houston Bad, of Education v. 
Hunt, 29 Ga, A. 605, 116 SE 900. 


“i ’ 
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statutes it is regarded as a body corporate with 
power to sue and be sued.**4 Where a board of coun- 
ty supervisors has the sole authority to provide 
funds for the purpose of making improvements, a 
judgment cannot be had against a board of county 
trustees in their official capacity upon a contract 
made by them for such improvements, no funds havy- 
ing been provided by the board of supervisors for 
the payment therefor.*> A board may, in the inter- 
est of the public, resist an action by a creditor 
against a teacher to divert the teacher’s salary.°° 


[§ 154] (c) Judicial Power; Review. Where au- 
thorized by statute a county school board may sit 
as a tribunal to hear and decide certain cases,?7 as 
in the ease of appeals from decisions of the county 
superintendent.°& <A party aggrieved by the deci- 
sion of a county board of education has been allowed 
to go directly to the courts,?® but the remedy ordi- 
narily is by appeal to state school officers.4° A 
statute providing that the action of a county school 
board confirming or rejecting the action of district 
school trustees shall be final means only that such 
decision is final so far as such trustees are con- 
cerned, and does not in any manner interfere with 
the powers vested in the state school board of edu- 
cation by statute to direct the county board as to the 
true intent and meaning of the School Law.41 


[§ 155] (d) Exercise of Power; Meetings; Rec- 
ords. Where a county board of education is by the 
statute creating it declared to be a corporation, it 
must act as such.*? To transact business the board 


34. Greeson Mfg. Co. v. County 
Bd. of Education, 217 Ala. 565, 117 S 
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court, where they are in substantial 


[§§ 153-156 


must have present a quorum of its members,** and 
all must have had notice and opportunity to be pres- 
ent,#4 but in the absénce of statutory requirement, 
notice to the public need not be given.*® Records 
should be kept as provided.4® An alteration of an 
order, as entered on the records of a county board, 
by an unauthorized officer or person is merely spolia- 
tion, and cannot change the effect of the order.*‘ 
A board of education may order its clerk to amend 
the record of a previous meeting to show the facts, 
although the personnel of the board has changed, 
as the authority for such amendment does not rest 
on the personal recollection of the members of the 
board, but on the knowledge of the clerk, or such 
files, minutes, or memoranda as put him in-posses- 
sion of knowledge of what transpired at such meet- 
ing.48 

[§ 156] (2) Superintendent—(a) In General. A 
county superintendent of schools is a public offi- 
cer,4® whose powers and duties are derived entirely 
from statutory provisions, and he can exercise only 
such powers as are specially granted, or are inci- 
dentally necessary to carry the same into effect.°° 
The performance of duties as such officer is limited 
to his county.°+ So a county school superintendent 
cannot remove directors who are elected in part by 
people of another county.®? A county superintend- 
ent usually has the power to examine teachers and 
issue teachers’ certificates.°* 


Power to close school. Although a county super- 
intendent may have authority to shorten the school 


and the office thus created is one 


163; Gainesville First Nat. Bank v. 
Lafayette County Bd. of Public In- 
struction, (Fla.) 111 S 521; Hawthorne 
ae Jeekron Parish School Bd., 5 La. 


[a] Not county but board should 
sue.—A county was not the proper 
plaintiff in an action against a su- 
perintendent of schools for money be- 
longing to a school fund and appro- 
priated by her during her incumbency, 
but the suit should be by the board. 
Leslie County v. Hoskins, 175 Ky. 821, 
195 SW 142. 


[b] For example, if a county board 
receives funds or property illegally, 
or misappropriates funds lawfully re- 
ceived, or fails in the performance of 
its financial obligations, it is subject 
to suit, although it may not have act- 
ed in the capacity of a trustee as to 
such matter. Allred v. Dunn, 207 Ala. 
469, 93 S 390. 


35. McKinnon v. Gowan, 127 Miss. 
545, 90 S 243. 


36. Winnfield Bank v. 
11 La, A. 647, 124 S 628. 


37. See case infra this note. 


[a] focal controversies.—Under 
the state statutes regulating the es- 
tablishment, maintenance, and con- 
trol of public schools of a county, the 
administration of the School Law de- 
volves on the county board of educa- 
tion, which is constituted a special 
tribunal to hear anid determine all 
matters of local controversy, with the 
right of appeal to the state school 
commissioner and the state board of 
education. Meadows v. Paulding 
County Bd. of Education, 136 Ga. 153, 
71 NE 146. 

38. Davis v. Hemphill, 
A.) 248 SW 691. 

{a] Substantial compliance suffi- 
cient.—The acts of township trustees 
and county superintendents will not 
be reversed on appeal to the supreme 


Brumfield, 


(Tex. Civ. 


compliance with the statute. Hen- 
ricks v. State, 151 Ind. 454, 50 NE 559, 
51 NE 933. 

39. Special School Dist. No. 50 v. 
Deason, 181 Ark. 253, 25 SW (2'd) 23; 
School Dist. No. 26 v. School Dist. No. 


32, 177 Ark. 497, 6 SW (2d) 826. 
40. See supra § 137. 
41. Underwood v. Prince George 


County, 103 Md. 181, 638 A 221. 

42. Hopkins v. Dickens, 188 Ky. 
368, 222 SW 101. 

43. Hopkins v. Dickens, supra. 

44. Hopkins v. Dickens, supra. 

45. Causey v. Guilford Count 192 
N. C. 298, 1385 SE 40. 

46. Hartford Graded Schools v. 
Ohio County Bd. of Education, 172 Ky. 
424,189 SW 433. 

[a] Im Ohio, under statute, a rec- 
ord of a county board of education 
which discloses the motion, the name 
of the board member making it, and 


the result of the vote by an entry 
“motion carried,” is a substantial 
compliance. Edwards v. Matthews, 
100 Oh. St. 487, 127 NE 462. 

47. State v. Morgan, 141 Miss. 585, 
106 S 820. 

48. Glencoe Bd. of Education v. 


Township 42, 174 Ill. 510, 51 NE 656 
Laff 74 Ill. A. 401]. 


49. See supra § 140. 


50. State v. Jackson, 168 Ind. 384, 
81 NE 62; 
539; Mathews v. Cuyahoga County 
Bd. of Education, 8 Oh, A. 206. 


[a] County under  freeholders’ 
charter.— Where a county charter, as 
authorized by Const. art 11 § 7% (St. 
[1917] p 1791; St. [1923] p 1554), pro- 
vided for the manner of selection and 
the term of office of a county super- 
intendent of schools, the mere fact 
that the provision of the charter as to 
qualification for office is unauthorized 
does not make other provisions void, 


Ratcliff v. Faris, 6 Nebr. 


created under Const. art 9 § 3, and the 
provision in the charter as to the pow- 
ers and duties of a superintendent is 
“subject to and controlled by general 
laws,” as required by Const. art 11 § 
7%. Nielsen v. Richards, 69 Cal. A. 
533, 232 P 480. 


[b] Additional duties cannot be 
imposed upon county superintendent 
by city charter.—McKenzie vy. San 
Francisco Bd. of Education, 1 Cal. A. 
406, 82 P 392. 

[c] Real property.—A = superin- 
tendent has been held to have no pow- 
er to deal in real estate for school 
purposes without authorization from - 
the board. Nassau County Bd. of 
Public Instruction v. Billings, 15 Fla. 
686 (holding that a county superin- 
tendent has no authority to purchase 
and pay for lands for school purposes 
without being directed to do so by the 
county board of instruction). 


[ad] Employment of counsel.—A 
county officer may employ counsel to 
aid the county attorney in caring for 
the county school affairs, if necessary. 
ney v. Beard, 1386 Ky. 219, 124 SW 


‘e] De facto officers.—(1) The of- 
ficial acts of a county school officer, 
ineligible as such, are valid as long. 
as he is permitted to exercise the of- 
fice (State v. Blegen, 26 S. D. 106, 128 
NW 488), (2) and it is his duty to 
discharge the duties of the office. 
mete v. Hodges, 165 La. 552, 115 S 


51. Tanner v. Stevenson, 138 Ky. 
578, 128 SW 878, 30 LRANS 200. 


52. Peo. v. Harris; 164 Ill) A. 136: 


53. State v. Hodge, 320 Mo. 877, 
8 SW (2d) 881. See Catlin v. Christie, 
15 Colo. A. 291, 63 P 328 (holding that 
a county superintendent has implied 
authority to maintain a suit to re- 
strain a board of directors from em- 
ploying a teacher who is not qualified 
according to law). 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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year,°>* he may not have authority to close the 
school.®® 


[§ 157] (b) Judicial Power; Appeals. Where 
the statutes so provide,®® an appeal may be taken to 
the county superintendent from the actions of sub- 
ordinate school officials,®? or his opinion and advice 
may be taken in controversies arising under the 
school law.®& Unless authorized by statute a coun- 
ty superintendent has no authority to decide a con- 
tested election between district directors.°® 


[§ 158] g. Liabilities*°—(1) In General. Under 
rules of general application,®! county school officers 
are not liable individually for acts in their official 
capacity,®? or for errors in their exercise of judg- 
ment and diseretion.°* So a county school super- 
intendent who erroneously turns over an unexpended 
balance standing to the credit of a school district to 
the unappropriated school funds of the county is 
not liable to the school district in an action for 
tort,°* but it has been held that an officer may be 
personally liable to a teacher where, by a wrongful 
misapplication of funds, he has prevented the pay- 
ment of the teacher’s salary.®° A county superin- 
tendent is not hable for the acts of his deputy out 
of the line of his official duty and beyond the power 
conferred on him by virtue of his appointment as 
deputy.°® Under a statute imposing criminal liabil- 
ity upon a county superintendent who willfully fails 
to make a settlement of his accounts,®? the failure 
of a superintendent to make a settlement within the 
time fixed by statute is willful, where it is volun- 
tary,°* notwithstanding the contention of the officer 
that it was his purpose to make a settlement as soon 
as he could obtain duplicate receipts for receipts 
which had been lost.®® 


[§ 159] (2) Liabilities on Official Bonds—(a) In 
General. The general rules governing the liability 
of officers and their sureties on official bonds’ are 
applicable to the bonds of county school officers. If 
such an officer fails to perform any duty rightfully 
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imposed upon him by law, his bond becomes liable.*? 
Such bonds usually cover any default as to school 
funds.72, For example, failure of the officer to ac- 
count for, and pay over, to his suecessor school funds 
in his hands,?7% or payment of the school funds, on 
the order of an officer not authorized to make it,** 
or without authority of law to a person or officer not 
entitled thereto, by reason of which a loss occurs,’ 
will subject him to liability on his bond. If he loans 
such funds either in bad faith or without due cau- 
tion and cireumspection he is liable on his bond for 
their loss.7¢ But it has been held that if he deposits 
such funds in a bank of long established good stand- 
ing and reputation he is not guilty of negligence or 
want of proper business prudence and caution, and 
that his bond is not liable for a loss occasioned by 
the failure of such bank.77 The officer or his.sure- 
ties may be liable, although there was a failure to 
file a copy of the bond with the state superintend- 
ent of education, as required by statute.7® Sureties 
on the separate bond required of a county treasurer 
as custodian of the school funds are liable for any’ 
school funds which he receives and does not account 
for, although they are not specified therein, when 
the condition of the bond is precisely such as the 
statute requires.7® Sureties on the general bond of 
a county officer are not liable for his default in re- 
spect of school funds which are covered by a special 
bond.®° 


Voluntary bonds. Although a bond is not required 
of a county school officer, yet, if he gives one, he and 
the sureties thereon are bound as on a common-law 
bond.*t Similarly, if the bond is not good as a 
statutory bond, it may be good as a voluntary obliga- 
tion.®? 

Duties excluded. As in the case of other public 
officers,** the sureties of a county school officer are: 
only responsible for his performance of the duties 
assigned him by law; and if such officer engages,. 
or those who by law have the control of his official 
conduct employ him in matters foreign to his office, 


54. Peterson v. Pratt, 183 Iowa 462, | ent may advise electors and patrons ) 322: 


167 NW 101. 


of common school district respecting 72. 


See cases infra this note and 


55. Peterson v. Pratt, supra. 
56. See statutory provisions. 


57. State v. Thomas, 152 Iowa 500, 
132 NW 842; McFarland v. Gloucester 
City Bd. of Education, 45 N. J. L. 100. 
See Peo. v. Eckler, 19 Hun (N. Y.) 609 
(holding that on an appeal by a claim- 
ant for teacher’s wages, the county 
superintendent may direct the school 
district trustee, if he has not suffi- 
cient money on hand to pay the claim, 
to issue a tax list and warrant for an 
amount sufficient to pay such claim 
for wages). 


{a] Acts of district officers are re- 
viewed as exercise of ministerial pow- 
ers. Sioux City School Dist. Tp. v. 
Pratt, 17 Towa 16. 


58. See Fitch v. Smith, 57 N. J. L. 
526, 34 A 1058 (holding that the opin- 
ion of a county superintendent of pub- 
lic schools that a certain person is 
entitled to an office under the School 
Law will not confer on such person 
any right to the office against an ac- 
tual incumbent); Buren v. Albertson, 
54 N. J. L. 72, 22 A 1803 (holding that 
a county superintendent cannot decide 
the controversy so as to bind the par- 
ties, but can merely express an opin- 
ion and give advice, it being for the 
state superintendent to try the mat- 
ters in dispute, and judicially decide 
them); Okfuskee County v. Okfuskee 
County School Dist. No. 27, 146 Okl. 
267, 298 P 1078 (county superintend- 


betterment of school children). 


59. Mershon v. Baldridge, 7 Watts 
(Paz)- 500. 


60. Power of board to sue and be 
sued generally see supra § 153. 


61. See Officers §§ 326-329. 


62. Dunlap v. Winston County Bad. 
of Education, 218 Ala. 631, 120 S 144; 
Stewart v.—Blain, (Tex. Ciy.; A.) 259 
SW 928. - 

[a] Warranty of title-—The mem- 
bers of a board of county school offi- 
cers are not personally liable upon a 
warranty of title made in their offi- 
cial capacity. Stewart v. Blain, (Tex. 
Civ. A.) 159 SW 928. 


63. State v. Green, 111 Miss. 32, 71 
Salil 

64. Gridley School Dist. v. Stout, 
134 Cal. 592, 66 P 785. 

65. Powell v. Mathews, (Tex. Civ. 
A.) 280 SW 903. 

66. Fresno Nat. Bank v. Hawkins, 
93) Cal. 551, 29 P 233, 2% AmSR 221. 

67. See statutory provisions. 

68. Tracy v. Com., 76 SW 184, 25 
KyL 669. 

69. Tracy v. Com., 76 SW 184, 25 
KyL 669. ’ 

70. See Officers §§ 388-449. 

71. Chance v. Temple, 1 Iowa 179; 
Pryse v. Titus, 12 SW 584, 11 KyL 
564; Williams v. Lindsay, 44 N. C. 


Section. 


laj Transfer of teacher’s fund.— 
A county school superintendent an@ 
bondsmen are liable to a_school- 
teacher, if the superintendent deplet- 
ed a fund which could be appropri- 
ated only for payment of the teach- 
er’s salary. Powell v. Mathews, 
(Tex. Civ. A.) 280 SW 903. 


[b] Failure to pay funds to un- 
bonded inferior officer does not render 
a county school officer liable on his 
bond. Pace v. Peo., 47 Ill. 321. 


73. Lee County Justices of In- 
ferior Court v. Smith, 13 Ga. 502; AI- 
len v. State, 6 Blackf. (Ind.) 252>- 
Pryse v. Hewitt, (Ky.) 1 SW 469, $ 
KyL 262. 


74. Boydstun v. Rockwall County, 
(Texan Cis CAS) 233) S War 4d 


75. Mahaska County v. Searle, 44 
Iowa 492. 


76. People v. Haines, 10 Ill. 528. 


77. State v. Copeland, 96 Tenn. 296, 
34 SW 427, 31 LRA 844, 54 AmSR 840. 


78. Reed v. Summers, 79 Ala. 522. 
79. State v.' Cook, 72 Mo. 496. 


80. Glade Dist. Bd. of Education v. 
Rader, 42 W. Va. 178, 24 SE 680. 


81. Elliott v. Perkins, 32 N. C. 333. 
g2. State v. Fredericks, 8 Iowa 558.. 
83. See Officers §§ 388-449. 
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his sureties will not be bound for his acts in the 
course of such employment.’+ It has been held that 
the bond of such an officer does not cover defalea- 
tion in the disbursement of borrowed money.*® 


Time covered. The sureties on the official bond 
of a county school officer are not liable for his acts 
done after the expiration of his term, while holding 
over without authority;’* but it is otherwise where 
such officer holds over rightfully.87 So, where an 
officer holds over by law until his successor is select- 
ed, the bond covers such period.’® Where a county 
school officer continues in office under a new appoint- 
ment, the sureties on a bond given prior to such new 
appointment are not liable for his subsequent defal- 
cations..° Where, however, there is no reappoint- 
ment, but a continuing term of office for a number 
of years, the sureties on the bond of a county school 
officer, given for one of such years, an annual bond 
being required by statute, are lable for the money 
in his hands during that year, although part of it 
was received in previous years, and although at the 
commencement of each fiscal year he debited him- 
self in his books of account with the amount on 
hand at the close of the preceding year.®® Sureties 
on such a bond have been held liable on the note of 
such officer, although given at a former time to his 
successor whom he now succeeds.°®+ 


Legislative release. A state legislature is not pre- 
cluded from passing an act releasing a county treas- 
urer from liability for school funds stolen without 
fault on his part, by a constitutional provision that 
no school tax shall be appropriated to any other pur- 
pose than that for which it was levied.®? 


[§ 160] (b) Actions on Bonds.®* In some states 
the statutes provide a summary remedy by notice 
and motion for the enforcement of liabilities on the 
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bonds of public school officials.°* 


Parties. Where a school officer is legally bound to 
account to some public official for school funds, an 
action on the bond for the default of such a school 
officer with respect to such funds should be brought 
in the name of such public official.®° 


Pleading. The petition or declaration in an action 
on the bond of a school official must contain allega- 
tions of matters which, if proved, will constitute a 
breach of such bond.®® 


Evidence. The record of sales of school lands re- 
quired to be kept by the school commissioner is ad- 
missible in evidence in an action on such commis- 
sioner’s bond, and where it does not show whether 
the sales were made for cash or credit, if the declara- 
tion does not aver that the sales were made for cash, 
it is competent to prove in some other way than by 
the record that the sales were so made.®’ In an 
action against the bond of a school commissioner the 
record of the board of commissioners and a report 
of such school commissioner showing a statement of 
his accounts, which has been filed and recorded, is 
not admissible in evidence, where there is no proof 
of the items contained therein.®® 


[§ 161] 3. Township or Town School Officers—a. 
In General. Sometimes a township is specified by 
statute to be an administrative subdivision for school 
affairs,?® and township officers are delegated certain 
powers and duties with reference to carrying out 
school business,! as, for example, that township trus- 
tees shall aid as school trustees for that township.? 
There may be a township advisory board to advise 
and cooperate with the school trustee,? in which 
case it cannot overrule arbitrarily the action of the 
trustee in performance of his legal duties.* 


Election, The selection of such officers is, of 
course, regulated by statute.® The election of a 


84. Collier v. Henderson, 86 Ala. 
279, 5 S 488; Miller County Bd. of 
Education v. Fudge, 4 Ga. A. 637, 62 
SE 154; State v. Moeller, 48 Mo. 331; 
Nolley v. Callaway County Ct., 11 Mo. 
447. y 

[a] Liability for township funds. 
—The county commissioner cannot 
escape liability on the ground that 
the funds were township funds in his 
hands for safe-keeping. State v. May, 
22 Ark. 445. 


‘85. Miller County Bd. of Education 
vy. Fudge, 4 Ga. A. 637, 62 SEH 154. 


86. Inley v. State, 1 Ind. 500. 


87. Snugge v. Stone, 52 N. C. 382; 
Gulley v. Daniel, 51 N. C. 444. 


88. Jones v. Mattox, 146 Ga. 629, 
92 SE 202. 


89. Mullikin v. 
Gnd) 77.7. 

90. Miller v. Macoupin County, 7 
Tli. 50. 
91. Cooper v. Cherry, 53 N. C. 3238. 


92. Pearson v. State, 56 Ark. 148, 
19 SW 499, 35 AmSR 91. 


98. Generally see Officers §§ 419- 
449, 

94. See statutory provisions; and 
Reed v. Summers, 79 Ala. 522 (hold- 
ing that the summary proceeding lies 
against surviving sureties, although 
the defaulter has died); Underwood 
v. School Tp. 16, 34 Ala. 29 (where 
summary proceeding was not al- 
lowed); Licking Dist. Bd. of Educa- 
tion v. Parsons, 22 W. Va. 580 (hold- 
ing. that a notice of a motion for 
judgment against an ex-sheriff and 


State, 7 Blackf. 


his sureties for money due a school 
board must show that the board had 
ordered him to pay over the money to 
his successor). 


[a] Covers only failure to pay 
over.—The summary remedy by mo- 
tion against the treasurer of the board 
of school commissioners does not lie 
for the penalty of a bond, to be dis- 
charged by damages arising from a 
breach, but only for specific sums of 
money which the treasurer of the 
board of school commissioners has re- 
ceived and has failed to pay over. 
Naylor v. Literary Fund, 5 Leigh (32 
Wa.) UT. 


95. Bedwell vy. Jones, 9 Lea 
(Tenn.) 168; Rogers vy. Sparkman, 
8 Baxt. (Tenn.) 405. 

fa] In Indiana (1) 


it was held 


that suit on the bond of a school 


commissioner who has gone out of 
office should be brought by the state 
on the relation of his successor. 
State v. Wright, 8 Blackf. 65; State 
vy. Grant, 7 Blackf. 71; Wright v. 
State, 7 Blackf. 63. (2) The writ 
must show the relator’s name, ei- 


ther on its face or by an indorse- 
ment. State v. Anderson, 7 Blackf. 
223. 

96. State v. Newby, 7 Blackf. 
(Ind.) 830; Hammond v. Crawford, 


9 Bush (Ky.) 75. See Kintner v. 
State, 3 Ind. 86 (holding that a gen- 
eral demurrer to the whole declara- 
tion will not be sustained if one of 
several breaches assigned is suffi- 
cient); Rogers v. Sparkman, 8 Baxt. 
(Tenn.) 405 (holding that a declara- 
tion alleging that the county super- 


intendent of schools failed and re- 
fused to pay over and account for 
the free school moneys received by 
him for the use of the county suffi- 
ciently assigns a breach of his bond). 


[a] Demand to acccunt not nec- 


essary for the officer to be in de- 
fault. Wright v. State, 7 Blackf. 
(Ind.) 63. 


[b] Injury must be shown.—In an 
action on the bond of a commission- 
er of school lands, it must appear 
from the allegations assigning a 
breach of the bond that the town- 
ship for whose use the action was 
brought has sustained an injury. 
Greene County v. Smith, 4 Ill. 227. 


[c] Amending declaration is al- 
lowable. FEllis v. State, 2 Ind. 262. 
97. Frazier v. Laughlin, 6 Ill. 347. 
98. Kintner v. State, 3 Ind. 86. 
99. See statutory provisions. 
1. See statutory provisions; 
cases infra this section. 
2. See statutory provisions. 
3. See statutory provisions. 
[a] Records to be kept.—The pro- 
vision of Burns St. Annot. (1914) § 
9590, requiring a township advisory 
board to keep a record of its proceed- 
ings, is mandatory. Railroad School 


Tp. v. First State Bank, 73 Ind. A. 
358, 126 NE 342. 


4. Secrist v. State, (Ind?) 172 NE 
908; Gruber v. State, 196 Ind. 436, 
148 NE 481. 


5. See statutory provisions. 


and 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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township superintendent is sometimes provided for 
by statute. A town or city school committee cannot 
change the time prescribed by statute for electing a 
school superintendent by a custom of holding such 
election at any time during the year at its disere- 
tion.” 

Removal. The statute empowering school trustees 
to remove the township treasurer is held to require 
no formal charge, no notice to the incumbent, no 
form of procedure or trial, and their action is not 
subject to review.§ 

[§ 162] b. Powers. The powers and authority of 
school township trustees are purely statutory,® and 
their acts create no binding obligation on the town- 
ship unless they are within the scope of the statu- 
tory power.'® A town manager may by statute be 


‘given charge of school buildings and property,1! in 


which case he is therefore entitled to records of the 
directors in order to make his accounting.?” 

[§ 163] ¢. Liabilities; Bond. Township officers 
may be liable by statute for default in fulfillment of 
official duties.1? A township treasurer may be the 
insurer of school funds in his hands.1* A town treas- 
urer who receives school money contrary to the vote 


6. See statutory provisions. 
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of a school district, but who disposes of it in accord- 
ance with the vote of such district, does not subject 
himself to an action in behalf of such district for 
such money.!®> A township treasurer has no right to 
receive for school moneys anything which the law 
has not authorized to be so received, and if he does 
so he becomes liable therefor.?® 


Bonds. Township school officers may be required 
to give bond conditional on the faithful performance 
of their duties.17 Where there are two bonds out- 
standing covering the same period, the school trus- 
tees may elect upon which of them suit shall be 
brought, whether the suit is brought at law or in 
equity. 18 It has been decided that moneys appro- 
priated for educational purposes are not protected 
by a township treasurer’s bond.?® 


[§ 164] 4. District Government and Officers**° 
—a. District Boards, Members Thereof, and Other 
District and Local Officers—(1) Nature, Election, 
and Appointment—(a) In General. Where under 
its organic law a district board is a public corpora- 
tion?! it does not change with changes in its mem- 
bership.?? The members of district school boards,?* 
school committees,?* and other school officers,?° usu- 


408, 118 SE 877. 


[a] Election of township super- 
intendent must be certified to state 
superintendent. Com. v. Bleakley, 15 
Pa. Dist. .279. 


7. In re Pawtucket School Com- 
mittee, 27 R. I. 596, 65 A 301. 


8. Hertel v. Boismenue, 229 Il]. 
474, 82 NE 298 [aff 128 Ill. A. 322]. 


9. Mitcheltree School Tp. v. Par- 
Ker, 55 Ind. A. 699, 103, NE, 8838; 
Mitcheltree School Tp. v. Marley, 55 
Ind. A. 700, 103 NE 8838; Mitcheltree 
School Tp. v. Herrington, 55 Ind. A. 
700, 103 NE 883; Mitcheltree School 
Tp. v. Akles, 55 Ind. A. 699, 103 NE 
883; Mitcheltree School Tp. _v. 
Chastain; 55 ~Ind. A. )698; 103) NE 
883; Mitcheltree School Tp. v. Hitch- 
cock, 55 Ind. A. 698, 103 NE 883; 
Mitcheltree School Tp. v. Baker, 53 
Ind. A. 472, 101 NE 1037. 


[a] Enjoining sale of bonds and 
building.—A township trustee must 
exercise discretion respecting con- 
sent to an injunction against the 
sale of bonds and execution of a 
school building contract, irrespective 
of inducement. Mishler v. Emerson, 
88-Ind. A. 420, 164 NE 292. 


[b] Control of property.—The 
school trustee may have control of 
school property. Secrist v. State, 
(Ind.) 172 NE 908; Gruber v. State, 
196 Ind. 436, 148 NE 481. 


[c] In Canada, (1) under statute, 
it was held that, after a township 
public school board has existed for 
five years at least, the by-law es- 
tablishing such board may be at- 
tacked with a view to its repeal again 
and again, so long as the agitation 
against it exists. Re Tuckersmith 
Tp. Public School Bd., 16 Ont. 604. 
(2) A township superintendent can- 
not sue the collector of the town- 
ship for moneys received by him not 
in the nature of penalties. Shirley 
Vv. Hope, 4 U. C. Q. B. (Ont.) 240. 
(3) The trustees of towns, but not 
of townships, have unlimited discre- 
tion as to the number of schools to 
be kept up. Brockville School Trus- 
tees v. Brockville, 9 U. C. Q. B. (Ont.) 
302. 

10. Mitcheltree School Tp. v. Par- 
ker, 55 Ind. A. 699, 103 NE 883; 
Mitcheltree School Tp. v. Marley, 55 
Ind. A. 700, 108 NE 883; Mitcheltree 
School Tp. v. Herrington, 55 Ind. A. 


Tp. v. Akles, 55 Ind. A. 699, 103 NE 
883; Mitcheltree School Tp. __ Vv. 
Chastain, 55 Ind. A. 698, 103 NE 
883; Mitcheltree School Tp. v. Hitch- 
cock, 55 Ind. A. 698, 103 NE 883; 
Mitcheltree School Tp. v. Baker, 53 
Ind. A. 472, 101 NE 1037. 

[a] Attack on order of county su- 
perintendent.—A township school 
trustee has no right, by virtue of 
his office, to attack an order of the 
county superintendent affecting his 
township. Kegerreis v. State, 195 
Ind. 589, 146 NE 390. 


11. Farmer y. “Haley, 100: Vit.) 75, 
Lip Atlee, 


12. Farmer v. Haley, 100 Vt. 75, 
135 A 12. 


13. See statutory provisions. 


14. Peo. v. Farmers’ State, etc., 
Bank, 3388 Ill. 134, 170 NE 236;: Town 
240 Ill. 


One Schools v. Chambers, 
Ay 295. 

15. Sanford School Dist. No. 2 v. 
Tebbetts, 67 Me. 239. 


16." Peo. v. Wright, 34 Mich. 371. 


17. See statutory provisions; and 
Town One Schools vy. Chambers, 240 
11. eeAGY 2195. 


[a] A town treasurer who has 
custody of school funds should be 
required to give bond. State v. Atchi- 
son, 105 Conn, 315, 185 A 456. 


Construction of bonds see Bonds 
§§ 49-75. 


18. Town One Schools v. Cham- 
bers, Supra. 


19. Oakland Tp. v. Proper, 1 Ont. 
330. 
20. Cross references: 
County boards and officers see su- 
pra §§ 141-143. 

Municipal boards of education see 
Municipal Corporations § 1568. 
State school boards and officers see 

supra § 133. 
Rup aaencents of schools see infra 


Town or township school officers see 
supra § 161. 
21. State v. Loudon Dist. Bd. of 
OUCH EOD 94 W. Va. 408, 118 SE 
Us 


22. Evarts Cong. Church v. Evarts 
Graded Common School Dist., 230 Ky. 
94,18 SW (2d) 887; State v. Loudon 
Dist. Bd. of Education, 94 W. Va. 


*By JAMES R. WILSON (§§ 164-201). 


23. Conn.—Ogden v. Raymond, 22 
Conn. 379, 58 AmD 429. 


Ind.—Agar v. Pagin, 39 Ind. A. 567, 
79 NE 379. 


Mo.—State v. Fasse, 189 Mo. 532, 
88 SW 1. 


herbs Y.—McCoy vy. Curtice, 9 Wend. 


Ob.—Schwing v. McClure, 120 Oh. 
St. 335, 166 NE 230. 


Ss. D.—Plumbing Supply Co. v. Can- 
ton Independent School Dist. Bd. of 
Education, 32 S. D. 270, 142 NW 1131, 
32 S. D. 129, 142 NW 260. 


Tenn.—State v. Jones, 
575, 224 SW 1041. 


Tex.—Kimbrough vy. Barnett, 93 
Tex. 301, 55 SW 120; Lee v. Leonard 
Independent School Dist., (Civ. AS, 
24 SW (2d) 449; Buchanan _ v. 
Graham, 36 Tex. Civ. A. 468, 81 SW 
1237; Hendricks v. State, "20 Tex. 
Civ. A. 178, 49 SW 705. 


But see Guyer v. Stutt, 68 Colo. 
422, 191 P 120 (holding that dis- 
trict school directors are not “state 
officers” within the recall provision 
of the constitution which was intend- 
ed to apply only to those whose 
duties and powers were coextensive 
with the state). 

24. Keegan v. Thompson, 103 
Conn. 418, 130 A 707; Lucier v. Nor- 
folk, 99 Conn. 686, 122 A 711; State 


143 Tenn. 


‘vy. Huntington Town School Commit- 


tee, 82 Conn. 563, 74 A 882; Morse 
v. Ashley, 193 Mass. 294, 79 NE 481. 


25. Touisville v. Com., 134 Ky. 
488, 121 SW 411; Wheeler v. Alton 
School Dist., 66 N. H. 540, 23 A 89; 


Peo. v. Draper, 67 Misc. 460, 124 NYS 
758; Howell v. Keeler, 5 Pa. Dist. 
& Cow 90; 


{a] Tlustrations.—(1) A member 
of a district school board is a pub- 
lic officer within the rule which raises 
a presumption that such _ officers, 
while acting in public business, act 
in their official capacity Ogden v. 
Raymond, 22 Conn. 379, 58 AmD 429. 
(2) The decision of a town school 
committee, created by such statute, 
as to the assignment of school pupils, 
is the decision of the commonwealth 
and cannot be overruled by a vote 
of the town inhabitants to the con- 
trary. Morse v. Ashley, 193 Mass. 
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ally provided for by legislative enactment, are gen- 
erally not regarded as simply agents for the organi- 
zation for which they are created, but rather as pub- 
he officers or officials of the state. From the prin- 
ciple that the regulation of public schools is prima- 
rily a function of the legislative department, sub- 
ject only to constitutional limitations,?° it follows 
that district boards, other local regulatory bodies, 
and their officers depend, for their formation and 
creation, upon constitutional or statutory provisions, 
and must be created in conformity therewith.27 A 
school district, created by law, cannot elect a board 
of trustees under the act creating it before the act 
itself has gone into effect.?§ 


Number. The membership of a board of the char- 
acter under consideration is limited to the number 
fixed by the applicable statute.?® If it is provided 
that districts with a larger population are to have 
more directors than those with a lesser population, 
a district entitled to the greater number of directors 
at the outset may ultimately be deprived of that 
right by a subsequent decrease in population.®® In- 
creases in the number of members on a board can 
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be made pursuant to the terms of an applicable stat- 
ute so providing,*®! but not otherwise.*? Where, by 
original enactment, the number of members is to be 
computed according to wards, and there are four 
wards in the district, a limitation of the members 
to four in number, even though there be an increase 
in wards, will not be taken to be intended by an 
amendatory aet providing that at the first election 
held thereunder two members of the board should 
be elected for two years and two for one year.** 


Members ex officio; employees. A distinction is 
drawn in the application of some statutes between 
“membership” and “membership ex officio,”®* and 
further, a distinction is to be observed between school 
officers and employees.*® 


[§ 165] (b) Hligibility.*® Within constitutional 
limitations, it 1s for the legislature to prescribe the 
qualifications which a person must possess to be 
eligible for membership on a district school board 
or for any other local school office.“ And when the 
legislature has undertaken the task of outlining the 
desired qualifications, they are not merely directory, 
such as may be disregarded at the will of the electors 


294, 79 NE 481. 


[b] Members of municipal boards 
of education have in a number of 
states been held to be public officers. 
See Municipal Corporations § 1568. 


[c] Treasurer of school district is 
public officer within the meaning of 
Mo. Rev. St. (1899) § 4274, provid- 
ing the. period within which civil 
actions shall be commenced, after the 
cause of action has accrued. State 
v. Harter, 188 Mo. 516, 87 SW 941. 
But see State v. Renker, 110 Kan. 
133, 202 P 606 (holding school dis- 
trict treasurers not to be within the 
general law relating to the ouster of 
public officials). 

[d] Clerk of board of education 
who holds his office pursuant to a 
statute providing for his election has 
been held to be an officer within the 
terms of a statutory provision which 
read: ‘“‘Any person holding an office 
or public trust shall continue there- 
in until his successor is elected or 
appointed and qualified.” State v. 
Coon, 26 Oh. Cir. Ct. 241, 242. But 
see Champaign County Tp. 19 Vv. 
Shepherd, 139 Ill. 114, 28 NE 1073 
(holding that the duties of a clerk 
are purely ministerial, and indicat- 
ing that he actS more as an agent 
of the board than as an Officer). 


School district as corporate entity 
distinct from city composing same 
territory see supra §§ 46, 47. 


26. See supra § 28. 


27. Atty. Gen. v. Marx, 203 Mich. 
331, 168 NW 1005; Walpole v. Wall, 
153 S. C. 106, 149 SE 760; Trenton 
School Trustees v. Trenton, 26 U. 
C2 @) B: (Ont.) 353. 


[a] City as “single school dis- 
trict.,—A statute providing that the 
board of education of any city, hav- 
jing a population of a certain number 
or over, ‘which comprises a_ Single 
school district’ shall consist of a cer- 
tain number of members is applicable 
to a city of the required popula- 
tion, although the city in from time 
to time enlarging its territorial lim- 
its takes in limited territories which 
do not immediately go into the school 
district of the city, and although as 
the school district is enlarged lim- 
ited territory is taken into the dis- 
trict which is not within the terri- 
torial limits of the city, where the 
city has always had one dominating 
school district and at no time have 


there been two complete school dis- 
tricts within its.borders. Atty. Gen. 
v. Marx, 203 Mich. 331, 168 NW 1005. 


28. Gray v. Ingleside Independent 
School Dist., (Tex. Civ. A.) 220 SW 
350. 

29. State v. Vreeland, 79 Iowa 466, 
44 NW 709; State v. Simpkins, 77 
Iowa 676, 42 NW 516; Jay v. Emporia 
Bd. of Education, 46 Kan. 525, 26 


30. State v. Vreeland, 79 Iowa 466, 
44 NW 709; State v. Simpkins, 77 
Iowa 676, 42 NW 516. 


31. State v. Clarke, 108 Nebr. 638, 
188 NW 472. 


[a] Illustration.—Where a stat- 
ute provides for an increased num- 
ber of trustees on the consolidation 
of districts previously entitled to 
fewer trustees, the electors may, at 
the organization meeting, held for 
the consolidation of the districts, 
proceed to elect the increased num- 
ber of trustees if there is in the 
statute a provision recognizing the 
validity of an election for an in- 
creased number at such a meeting. 
State v. Clarke, 108 Nebr. 638, 188 
NW 472. 


32. In re School Directors, 14 Pa. 
Dist. 14; In re Borough School Di- 
rectors, 29 Pa. Co. 468; Chandler v. 
Bradish, 23 Vt. 416; George v. West 
Fairlee, etc., School Dist. No. 8, 20 
Vt. 493; Mason v. Brookfield School 
Dist No. 14, 20) Vt. 487. 


[a] Illustration.—A statute pro- 
viding for an increase in the num- 
ber of school directors to six in bor- 
oughs not divided into districts, and 
not having that right, has no appli- 
cation to individual boroughs already 
entitled to six directors, and an elec- 
tion held by such a borough pursu- 
ant to the terms of the statute is 
invalid. In re Borough School Di- 
rectors, 29 Pa. Co. 468. 


[b] In Massachusetts it has been 
held that, although a school district 
at its annual meeting elects only one 
person to constitute its prudential 
committee, it may at a subsequently 
adjoined meeting choose additional 
members for the committee. Kings- 
bury v. Quincy Centre School Dist., 
12 Metc. 99. - 

[ec] Effect of order for election of 
excesSive number of trustees.—The 
fact that an order for an election of 


‘trustees of a graded school district, 


under Acts (1894) p 22 ¢ 15, ordered 
the election of six trustees, when 
only five could be legally elected, 
did not invalidate the election, the 
five having the highest votes being 
elected. Williams v. Lovelace, 90 
SW 983, 28 KyL 957. 


33. Smith v. Peo., 154 Ill. 58, 39 
NE 319. 


34. See Jensen v. Independent 
Cons. School Dist. No. 85, 160 Minn. 
233, 199 NW 901 (holding the su- 
perintendent of an independent 
school district to be a member ex 
officio of the school board of such 
district but not a member within 
the meaning of a statute providing 
for the removal of members of such 
board). 


{a] Distinction between employee 
and officer.—(1) ‘The term ‘office’ 
implies a delegation of a portion of 
the sovereign power to, and the pos- 
Session of it by, the person filling 
the office, while an ‘employment’ does 
not comprehend a delegation of any 
part of the sovereign authority. The 
term ‘office’ embraces the idea of 
tenure, duration and duties in exer- 
cising some portion of the sovereign 
power, conferred or defined by law 
and not by contract. An employ- 
ment does not authorize the exercise 
in one’s own right of any sovereign 
power or any prescribed independent 
authority of a governmental nature; 
and this constitutes perhaps the 
most decisive difference between an 
employment and an office, and _ be- 
tween an employee and an officer. 
ie Some officers are merely cler- 
ical or ministerial; but they are use- 
ful in enforcing the powers confer- 
red on other officers or tribunals, and 
they are usually designated as offices 
by the law and have features of ten- 
ure and duration and of duties pre- 
scribed by law, which differentiate 
an office from a mere employment.” 
State v. Sheats, 78 Fla. 583, 587, 83 
S 508. (2) Distinction generally see 
Officers §§ 2, 3. 


35. State v. Sheats, 
83 S 508. 


36. Eligibility cf school superin- 
tendents appointed by municipal 
school boards see Municipal Corpo- 
rations § 1577. ; 


37. State v. 
628, 39 SW 81. 


78 Fla. 583, 


McSpaden, 137 Mo. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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of a school district, but the choice of the people must 
be confined to those persons who by law are desig- 
nated as qualified to take the office and discharge its 
duties.** Furthermore, the opinion has been ex- 
pressed that unless otherwise specifically provided, 
the officers of a public school system must be individ- 
uals, citizens, and residents of the district, and hence, 
a corporation, bank, or trust company is not entitled 
to hold the office of treasurer of a school district.*® 
Apart from this, however, a person who possesses 
all the statutory qualifications is not ordinarily ren- 
dered ineligible by reason of the fact that he fails 
to possess or to do something that the legislature 
has not required.*°? 


Sex. In the absence of constitutional or statutory 
provision to the contrary, a woman who possesses 
all of the prescribed qualifications is eligible for 
pubhe office.4? But if, by statute, it is required that 
school directors, to be eligible, be qualified voters 
of the district, and by the state constitution only 
males are eligible as voters, a woman may not be 
elected to the office of district school director.*? 


Residence. If a statute requires residence within 
the district ‘as a necessary qualification, a removal 
therefrom, with intent to establish a home and resi- 
dence elsewhere, will render a person ineligible.*? 


38. State v. McSpaden, 137 Mo.{person who cannot read or write is 
628, 39 SW 81. not ineligible for office. 

[a] Declaration of qualification | Jones, 100 W. Va. 662, 131 SE 463. 
on nomination day was held to be 
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Payment of taxes. Before a candidate can qualify 
under a statute making the payment of school taxes 
for a specified period a prerequisite to eligibility, he 
must show that he has paid such taxes for the identi- 
eal period specified,4* and with the exception of per- 
sonal taxes, that they were assessed against prop- 
erty in which he had a taxable interest either at the 
date of assessment or the date of payment.*® A pay- 
ment of taxes pursuant to a fraudulent scheme, de- 
signed to make it appear that the requirements have 
been faithfully complied with, is of no avail,*® but 
the payment of taxes with the sole object of obtain- 
ing thereby a qualification, which would not other- 
wise be possessed, is not of itself a fraud upon the 
law.*7 It is not necessary for the prospective school 
director to have paid taxes within the district if the 
statute only requires that he be a resident taxpayer 
and have paid a state and county tax within the 
year preceding his election,*® but the conclusion 
might be otherwise under a statute differently 
worded.*? 


Incumbency of other office. A person already in 
one public office may be rendered ineligible for a 
school district office either because of express stat- 
utory®® or constitutional>! prohibition against hold- 
ing two public offices at the same time, or simply 
on which taxes are delinquent for the 
years specified, and pays such taxes. 


Also, payment by a husband of taxes 
on land of his wife in which he has 


Sharps v. 


required, when the Public School Act 
by express reference made the Mu- 
nicipal Act containing such require- 
ment applicable to elections for 
school trustees, and a failure to com- 
ply caused the candidate to be 
deemed to have resigned. Re Barrie 
Bd. of Education, 15 OntWN 439. 


[b] Colored person is ineligible 
for membership on the district school 
board in Oklahoma, where there are 
Separate schools, in a district where 
the district school has been legally 
designated as the white school, since 
Sessile CUS) artal5 - § -219.p Sidi 
provides that members of the dis- 
trict school board, shall be of the 
same race as the children which are 
entitled to attend the school of the 
district. Jelsma v. Butler, 80 Okl. 
46, 194 P 436. 


[ec] Retroactive effect of statute.— 
Where a statute renders ineligible, for 
the office of tax collector, one who 
has not first settled his duplicate in 
full with the board of directors, a 
tax collector previously elected by the 
people and who has not settled his 
duplicate for a preceding year is not 
thereby disqualified for appointment 
for a succeeding year, under the stat- 
ute, since it applies only to collectors 
appointed after the statute goes into 
effect. In re School Tax Collectors, 
20) Pa. Dist. 885. 


39. In re Treasurers of School 
Dists=13. Pa) Dists.& Co, 395, 


40. Bryant v. Colquitt County Bd. 
of Education, 156 Ga. 688, 119 SE 601; 
Peo. v. Anderson, 325 Ill. 464, 156 NE 
ATDASPSO. Ve Laylorn) 2ot Tl), 855,09 007, 
NE 1047; Sharp v. Jones, 100 W. Va. 
662, 131 SE 463. 

[a] Refusal to assume district 
debts.—A person duly elected and 
possessing the statutory qualifica- 
tions is not rendered ineligible be- 
cause he fails or refuses to assume 
personal responsibility of the indebt- 
edness incurred by predecessors in of- 
fice on behalf of the school district. 
Bryant v. Colquitt County Bd. of Ed- 
ucation, 156 Ga. 688, 119 SE 601. 

[b] Educational requirements.— 
Where no educational requirements 
are prescribed for local school officers, 
either by constitution or statute, a 


invalid public acts as members of dis- 
trict board before they are elected are 
not thereby rendered ineligible, and 
their title acquired at a_ subsequent 
legal election is valid. Peo. v. Tay- 
lor, 281, T1355, 117 NB_1047, 

{ad] ‘Threat to sue or bringing suit 
against the school district does not 
render the litigant ineligible for the 
office of district school director. Peo. 
v. Anderson, 325 Ill. 464, 156 NE 471. 


{[e] Prior removal.—School Code 
(1911) § 218, which disqualifies school 
directors, who have been removed, 
from holding office for five years, dis-. 
qualifies only in- case there has been 
an actual removal, and a person is not 
ineligible simply because there has 
been misconduct during a prior term 
justifying a removal. In re Fudula, 
297 Pa. 364, 147 A 67. 

41. In re Opinion of Justices, 115 
Mass. 602; State v. Cones, 15 Nebr. 
144, 19 NW 682; State v. Foley, 89 Vt. 
1938, 94 A 841. 

42. State v. McSpaden, 
628, 39 SW 81. 


43. Reg. v. Evans, 31 Ont. 448. 

Loss of.domicile see Domicile § 49 
et seq. 

Vacating office by change in resi- 
dence see infra § 195. 

44. State v. Macklin, 41 Mo. A. 335. 

[a] Time of payment.—If the per- 
tinent statute requires the taxes to 
be paid ‘for’ certain years, but not 
“within” such years, they may be paid 
any time prior to the election. State 
v. Macklin, 41 Mo. A. 335. 


[b] Period for which paid.—If the 
statute requires that the taxes paid 
be “for two consecutive years imme- 
diately preceding his election,” the 
mere payment of two years’ taxes is 
insufficient if one of them is the year 
the election takes place. State v. 
Macklin, 41 Mo. A. 335. Y 

45. State v. Macklin, supra. 

[a] Ownership of property on 
which taxes are paid.—(1) The pay- 
ment of taxes on the land of another, 
without even the owner’s consent, 
does not render the candidate eligible. 
But he does become eligible if prior 
to the election he purchases land, up- 


137 Mo. 


marital rights is sufficient, and a pay- 
ment by a copartnership of a tax in 
part for school purposes against its 
personal property is deemed a pay- 
ment by one who is a member of the 
copartnership at the time. State v. 
Macklin, 41 Mo. A. 335. (2) And the 
payment by a husband of taxes as- 
sessed in his name, upon property 
owned by his wife, renders the wife 
a “taxpayer” and qualifies her for the 
office of district school director. 
State v. Menengali, 307 Mo. 447, 270 
SW 101. 


46. State v. Rebenack, 135 Mo. 340, 
36 SW 893. 

47. State v. Macklin, 41 Mo. A. 335. 

48. State v. Fasse, 189 Mo. 532, 88 
Sw 1. 


[a] Reason.—If the statute were 
given a different interpretation, no 
one would be eligible to the office of 
school director in a district newly 


formed. State v. Fasse, 189 Mo. 532, 

88 SW 1. 

ae See State v. Macklin, 41 Mo. A. 
50. See statutory provisions. 


[a] Under Pennsylvania act of 
Febr. 17, 1859 (1) providing that in 
Schuylkill County no person shall 
hold more than one school district of- 
fice at one time, no person can hold at 
the same time the office of school 
treasurer and school director in such 
county. Com. v. Haeseler, 161 Pa. 92, 
28 A 1014. (2) Anda school director 
cannot hold the office of district treas- 
urer or collector of the school taxes. 
Ex p. Meehan, 1 LegChron 307. 


[b] Statute rendering members of 
municipal council ineligible for mem- 
bership (1) at the same time on a 
district school board does not apply 
to trustees of a hamlet. State v. 
Wagar, 19 Oh. Cir. Ct. 149, 10 Oh. Cir. 
Dec. 160. (2) Nor does such a stat- 
ute render a council member ineligi- 
ble for membership on the board of 
a special school district of which the 
city forms only a part, since the stat- 
ute is taken to refer only to boards of 
or for the government of municipal- 
ities. State v. Kinney, 20 Oh. Cir. Ct. 
Soo) Liv Oh Cir, Deezer: 


51. See constitutional provisions. 
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because the two offices are incompatible within the 
common-law rule which disqualifies the incumbent 
of one office for another office with inconsistent func- 
However, where a person had been elected 
to two offices, he may elect the one which he will 
‘hold,®* although if he fails to do so he may be oust- 
If a person holding another office is not in- 
eligible for a school office at the time he is elected 
to the latter, he is not rendered ineligible by a sub- 
sequent statute which makes the holding of the other 
office grounds for ineligibility but is prospective in 


tions.>2 


ed.°4 


its operation.®® 


Contractor for school work. A statute which pro- 
hibits a member of a school board from contracting 
for, performing, or furnishing materials for any 
work which is under the supervision, direction, or 
control of such officer, does not render ineligible for 
election to the office of clerk of the school board one 
who has entered into a contract with a district board 
to erect a school and who has only partially per- 


[a] Under constitutional provision 
which reads: ‘‘Nor shall any election 
officer be eligible to any civil office, 
to be filled at an election at which he 
shall serve, save only to such subor- 
dinate municipal or local office below 
the grade of city or county office, as 
may be designated by general law,” 
an election judge is not ineligible to 
be elected a school director of a 
school district of a township at the 
very election over which he presides 
if there is also a general statute pro- 
viding that an election judge shall not 
be ineligible to a township office, since 
such a statute is not inconsistent 
with, and not repealed by, the consti- 
tution: Com. v. McCorkle,.26 Pa. Dist. 
135; Com. v. Whitlock, 12 Pa. Dist. 
791. But see Com. v. Winterstown 
School, 17 Pa. Dist. 775 (holding that, 
under the Pennsylvania constitution, 
a clerk of election is not eligible to be 
elected a school director at the elec- 
tion of which he is clerk). 


[b] Office of school trustee is “lu- 
crative office,” within the meaning of 
a constitutional prohibition declaring 
that no person shall hold more than 
one lucrative office at the same time. 
Chambers v. State, 127 Ind. 365, 26 
NE 893, 11 LRA 613 (decided under 
Const. art 2 § 9, and so holding upon 
an information to oust a person from 
the office of school trustee on the 
ground that he had accepted the office 
of trustee of the institute for the ed- 
ucation of the deaf and dumb). 


52. State v. Heddleston, 8 Oh. Dec. 
(Reprint) 77, 5 CincLBul 502. 


[a] Incompatibility.—(1) Where 
there is no _ statutory prohibition 
against conferring the offices of dis- 
trict clerk and collector upon the 
same person, one may legally be elect- 
ed to both offices at the same time, 
as there is no incompatibility in the 
two offices. Howland v. Luce, 16 
Johns. (N. Y.) 135. (2) And member- 
ship on a district school board and 
the trusteeship of a hamlet are not 
incompatible offices. State v. Wagar, 
Loy Onn Cir, Ct Woe Oh Cit. Wee: 
160. (3) But where the statutes pre- 
seribe different duties for the mem- 
bers of the board and the treasurer 
and provide that the treasurer shall 
not pay out any money except on an 
order signed by the president, the of- 
fices of the: president of the school 
board and treasurer cannot be held by 
the same person, as they are incom- 
patible. State v. Heddleston, 8 Oh. 
Dec. (Reprint) 77, 5 CincLBul 502, 


53. Com. v. Whitlock, 12 Pa.. Dist. 
791. But see State v. Ieddleston, 8 
Oh. Dec. (Reprint) 77, 5 CincLBul 502 
(apparently holding that the accept- 
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formed it, but if he is elected he will be denied the 
remedy of quo warranto to get into office unless he 
has previously transferred his interest in the con- 
tract and severed his contractual relations with the 


\ 


[§ 166] (c) Election and Appointment®’—aa. In 
Where, under the constitution, the estab- 
lishment of a system of common schools is imposed 
upon the legislative department of the government,°* 
the manner of selection of the agents to accomplish 
that object is peculiarly within the discretion of such 


legislative branch of the government,°® subject to 


instances.°+ 


ance of the position of president of 
a board is automatically to be taken 
as a resignation of the office of treas- 
urer). 


54. Com. v. Haeseler, 161 Pa. 92, 
28 A 1014. 


55. Tucker v. State, 89 Miss. 363, 
42 S 798. 
56. Weston v. Lane, 40 Kan. 479, 


20 P 260, 10 AmSR 224. 


Individual interest of officers in 
contracts see infra § 515. 


57. Municipal boards of education 
see Municipal Corporations § 1572. 


58. Duty to establish and maintain 
schools see supra § 28 


59. | Com. v..Tice, 282 Pa..595, 128 
A 506; Minsinger v. Rau, 236 Pa. 327, 
84 A 902, AnnCas1913BH 1324. 


[a] Selection by court.—A statute 
which divides the state into four 
classes of school districts and pro- 
vides that in districts of the first class 
the directors or board of public edu- 
cation shall be appointed by the 
courts is not invalid as in violation 
of the guarantee of a republican form 
of government in the Constitution of 
the United States, and as against the 
principle that taxation and represen- 
tation must go together and as il- 
legal classification. Minsinger  y. 
Rowe, 236 Pa. 327, 84 A 902, AnnCas 
1913EH 1324. 


60. Pertuis v. Williams, 
425, 208 SW 789. 


[a] Blection.—(1) Where there is 
a constitutional provision contemplat- 
ing that school districts shall be 
managed by local officers elected by 
the people, the legislature cannot, 
upon creating a school district, ap- 
point its first officers. Atty.-Gen. v. 
Lowrey, 131 Mich. 639, 92 NW 289. 
(2) An unauthorized appointment 
does not render invalid the act creat- 
ing the school district. Atty.-Gen. 
v. Lowrey, supra. 


61. Minsinger v. Rau, 236 Pa. 327, 
84 A 902, AnnCas1918E 1324, 

62. See constitutional provisions. 

63. Cal.—Horton v. Whipple, 58 
Cal. A. 189, 208 P 356. 


Mont.—Jersey v. Peacock, 70 Mont. 
46, 223 P 908. 


Oh.—State v. Houpt, 98 Oh. St. 451, 
121 NE 695. 
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Va.—MeTeer v. Caldwell, 77 Va. 
596. 
Wis.—State v. Carlson, 184 Wis. 


233, 199 NW 70. 


[a] Tllustrations.—(1) If the ap- 
plicable statute requires that the 
county superintendent call an elec- 


such limitations as are imposed by the constitution,®® 
and the methods employed need not be alike in all 
Except as resting upon constitutional 
provisions,®? the power to elect or appoint to school 
offices must rest upon statutory authorization,®*? and 
may be exercised only in the situation for which the 
statute conferring the power provides.*+ 


While or- 


tion for members of a board, he can- 
not fail to call the election and pro- 
ceed to appoint the members of the 
board. Horton vy. Whipple, 58 Cal. 
A. 189, 208 P 356. (2) Where an ear- 
ly statute placing the power to ap- 
point school district trustees in the 
state board of education is subse- 
quently repealed by a statute vesting 
the power to appoint trustees in a 
“school trustee electoral board,” per- 
sons thereafter appointed by the 
state board of education cannot be 
regarded as the legal trustees of a 
school district. McTeer v. Caldwell, 
77 Va. 596. (8) Where, by statute, 
the county board of education is au- 
thorized to appoint the members of 
the board of education of a newly 
created rural school district, an ap- 
pointment by the commissioners of 
the county is illegal. State v. Houpt, 
98, -Oh. St. 451, 121) NH 6955) 14) 54 
school district to which a statute, 
providing for an election of addition- 
al directors, has no aplication cannot 
hold a valid election thereunder. In 
re Removal of Arnold Borough 
School Bd., 18 Pa. Dist. 995; In re 
School Directors, 14 Pa. Dist. 14; In 
re Jeannette Borough School, 14 Pa. 
Dist. 352. 


[b] Appointment must be by le- 
gally constituted body.—Where a 
treasurer or clerk is to be appointed 
by a board of education, the appoint- 
ment, to be valid, must be by a board 
of education which has itself been 
lawfully created. Meckley v. Kunzie, 
101 Oh. St. 494, 129 NE 592. 


[ec] Appointment to school office 
under unconstitutional statute (1) 
is invalid and cannot be validated 
by a statute which simply purports 
to validate and confirm the appoint- 
ments made under the unconstitution- 
al act. Koven v. Stanley, 84 N. J. 
L.. 446,-87 A 89. (2) But the’ fact 
that a part of the statute relating 
to taxation, under which a school dis- 
trict is organized and trustees elect- 
ed, is later declared unconstitutional, 
does not render invalid the election 
of the trustees under the constitu- 
tional portion of the statute. Griffin 
v. Brooks, 129 Ga. 698, 59 SE 902. 


[d] Ratification of invalid ap- 
pointment.—An appointment made by 
an unauthorized person, which was 
later confirmed by the person having 
the power to appoint, has been held 
valid. Lambertville v. State Bd. of 
Education, (N. J.) 90 A 242 [rev on 
other grounds 87 N. J. L. 196, 93 A 
596]. 


64. State v. Brenizer, 
217, 151 SB 254, 
note. 


TOS. Needs 
See cases infra this 


For later cases, developments and changes in the law see Annotations, same title and section number. 


y 


§§ 166-168] 


dinarily the election®® or appointment*® of school 
officers is specifically provided for by constitutional 
or statutory provisions,®* an officer or board may 
become such by operation of law,*’ for example, un- 
der a statute providing that where a union high 
school is formed by three or more school districts, 
the member of each of the boards of such districts 
who has served longest since his last election shall 
be ex officio a member of the union high school 
board, upon the organization of the high school dis- 
trict the board of directors of the new organization 
is created by operation of law and an appointment 
is not necessary for its existence.®® 


[§ 167] bb. Election—(aa) In General. 
there 1s an express provision to the contrary,’® gen- 
eral election laws are, in states where there are 
statutes specially providing for the election of 
school officers, usually held to have no application 
to school officer elections.71 But a general act of 
assembly relating to the method of electing school 


[a] Power of board to appoint 
collector.—If the statute allows the 
board to appoint a collector of school 
taxes only where a tax collector is 
not entitled to collect school taxes, 
the board, in districts where a tax 
collector has been elected to collect 
school taxes along with other taxes, 
cannot appoint another person to col- 
lect school taxes only. In re School 
Tax. Collectors, 21 Pa. Dist. 229, 39 
Pax Co. 310. 


[b] In Ohio, Gen. Code § 4736-1, 
allowing the commissioners of a 


. county to appoint successors of mem- 


bers of a board of education of a ru- 
ral school district previously ap- 
pointed by such commissioners, has 
no application to the election of suc- 
cessors to members appointed by the 
county board of education under § 
4736, and the successors of such 
members must be elected under § 
4712. State v. Houpt, 98 Oh. St. 451, 
121 NE 695. 


[ec] Compliance with conditions 
precedent to exercise of power essen- 
tial—(1) Where a statute gives the 
district board power to appoint trus- 
tees, in case the electors at the an- 
nual meeting fail to elect, upon a 
requisition by taxpayers accompa- 
nied by a certificate from the inspec- 
tor of schools that the alleged vacan- 
cies exist, the presentation of the 
certificate is a prerequisite to the ex- 
ercise of the power of appointment 
on the part of the board. Rex v. Bu- 
echanan, 44 N.S. 112. (2) Also, if a 
statute makes the written approval 
of the county superintendent a pre- 
requisite to the authority of a board 
of education to employ an assistant 
district supervisor, an appointment 
without such approval is_ invalid. 
State v. Sandy River Dist. Bd. of Ed- 
ucation, 108 W. Va. 505, 151 SE 703. 


[d] Valid appointments.—(1) L. 
(1921) §° 8277, providing that the 
county superintendent should ap- 
point directors for any district which 
fails to elect or in case of vacancies, 
authorizes the county superintendent 
to appoint a secretary of a board 
where, because of a tie, a Secretary is 
not elected, and this, although an- 
other section provides that in case 
of a tie a special election shall be 
called by the board within ten days, 
for there was in fact no special elec- 
tion to make this latter section ap- 
plicable. Campbell v. Peo., 78 Colo. 
131, 239 P 879. (2) Where the school 
board purported to appoint a “delin- 
quent tax collector,’ an office which 
had been abolished by statutory re- 
peal, it was held to be an appoint- 
ment of a “tax collector,” as that was 
the only office to which they could 
lawfully appoint, Hatton v. Brooks, 
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directors in boroughs will apply with full force to 
the elections in a borough where no special act sets 
forth another method.” 
ing to schools provides for the adoption of its pro- 
visions at any time either by organized cities or 
unorganized towns and villages, and makes provi- 
sion for an immediate election of school officers in 
such unorganized territory, but not in an organized 
city, such officers may. be chosen, in an organized 
city adopting the act, at a special election called 
in compliance with the requirements of the city 
A statute providing for a new mode 


So where a statute relat- 


of election upon the creation of a new district may 


Unless 


GIOne 


21 Pa. Dist. 817. 
65. See cases infra §§ 167-180. 
66. See cases infra § 180. 


67. See constitutional and statu- 
tory provisions. 


[a] Enforcement of duty to ap- 
point.—(1) Where a statute provides 
that if a district school committee is 
not elected it is the duty of the se- 
lectmen to appoint a committee, the 
selectmen may be compelled to do so 
by mandamus where there has been 
no legal election. Butler v. Pelham, 
19) Ne OH. 553s (2); in) general see 
Mandamus § 69. 


68. Splonskofsky v. Minto, 62 Or. 
560, 126° P15. 


69. Splonskofsky v. Minto, supra. 


70. Miller v. Coffee, (Tex. Commn. 
A.) 15 SW (2d) 1036 fanswer to cert 
questions conformed to (Civ. A.) 17 
SW (2d) 1100]. : 


[a] In Texas, by express provi- 
sion of Rev. St. (1925) art 2776, the 
general election laws apply to elec- 
tions of trustees for independent 
school districts. Miller v. Coffee, 
(Commn,. A.) 15 SW (2d) 1036 [an- 
swer to cert questions comformed to 
(Civ. A.) 17 SW (2d) 1100]. 


71. Findley v. Sorenson, (Ariz.) 
276 P 8438; Bernier v. Russell, 89 Ill. 
60; State v. St. Louis School Bd., 131 
Mo. 505, 33 SW 3; Beatty v. Walker, 
1 Okl. 178, 32 P 58. But see State v. 
Reusswig, 110 Minn. 478, 126 NW 
279 (holding that, where a statute 
providing for the election of school 
district trustees makes no provision 
for the nomination of candidates and 
is incomplete and defective in other 
respects, the General Election Law 
may be referred to and incorporated 
in the School Election Law to supply 
the deficiencies). 


[a] Rule applied.—Under Const. 
§§ 155, 183, providing that §§ 145-154, 
inclusive, shall not apply to the elec- 
tion of school trustees and other 
school district elections, the provi- 
sion of § 148 that no officer of any 
city, town, or county or of any sub- 
division thereof shall be elected in 
the same year in which members of 
the house of representatives of the 
United States are elected, does not 
apply to the election of school dis- 
trict trustees, either because such 
elections under § 183 are exclusively 
under legislative control, and not in- 
cluded in the franchise and election 
articles of the constitution, or be- 
cause such officers are not officers of 
a city, town, or county or of any sub- 
division thereof within the meaning 
of § 148, so that St. § 3587a9, provid- 
ing for the election of such trustees 


work an abrogation of the old system for a new 
district which was formerly a part of an old one.** 

Pendency of injunction. 
school board cannot be validly elected during the 
existence of an injunction restraining such an elec- 


Members of a district 


[§ 168] (bb) Qualification of Voters. Where dis- 


in 1922, is valid, although a member 
of congress is also elected at that 
time. Hoskins v. Ramsey, 197 Ky. 
465, 247 SW 371. 


[b] Canadian Municipal Amend- 
ment Act of 1898, which abolished 
ward representation in municipal 
councils of towns under five thousand 
inhabitants, was held not to affect the 
procedure used for the election of 
school trustees, and an old statute 
providing for their election by wards 
and not by general vote was applied. 
que Public Schools Act, 35 CanLJNS 


Ballot law see infra § 175. 
Qualification of voters see infra § 


. 


72. Gutwald’s Pet., 1 Pa. Cas. 191, 
2 A 61. 


73. National L. Ins. Co. v. Huron 
nae of Education, 62 Fed. 778, 10 CCA 


74. Com. v. Connell, 10 Pa. Co. 93. 


[a] Illustration.—(1) The Mercer 
school district, formed under Act 
May 138, 1856 (Pamph. L. p 574), out 
of the borough of Mercer and parts 
of the three adjoining townships, was 
held to be in fact an independent 
school district, within the meaning 
of Act May 8, 1855 (Pamph. L. p 509), 
and governed in its election of school 
directors by Act April 11, 1862 
(Pamph. L. p 471). In re Nelson, 34 
Pa. Super..591. (2) And the act of 
Febr. 12, 1889, providing for the elec- 
tion of a full board of school directors 
by all the electors of a ward at the 
next election after the creation of a 
new ward, was held to abrogate, up- 
on the division of a ward, the bor- 
ough and township system of electing 
directors which. existed in Philadel- 
phia, in original undivided wards, un- 
der the acts of Febr. 2, 1854, and 
March 21, 1866, so each new ward 
was entitled to a complement of 
twelve directors. Com. v. Connell, 10 
Ra.) ‘Cow 93. 


75. Meckley v. Kunzie, 101 Oh. St. 
494, 129 NE 592. 


[a] Effect of subsequent dissolu- 
tion of injunction.—The issuance of 
an injunction causes matters to re- 
main in status quo. Therefor, if just 
prior to the injunction a school dis- 
trict is created and a board of educa- 
tion appointed, these proceedings are, 
upon a dissolution of the preventing 
the continuance of the school district, 
reinstated, and the members first ap- 
pointed are entitled to office despite 
an invalid election held during the 
continuance of the injunction. .Meck- 
ley v. Kunzie, 101 Oh. St. 494, 129 NE 
592, 
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triet or other local officers are to be chosen by elec- 
ticn, it is only those persons who are qualified by 
law to vote that can express their choice at the elec- 
tion.7® An election of school district trustees is not 
rendered void by the fact that unqualified persons 
were permitted to vote, although their votes cannot 
lawfully be counted in determining who was 
elected.7* 


[§ 169] (cc) Officers. Where the legal votes for 
officers to conduct an election for -school trustees 
are equally divided between two groups, neither 
group of officers has a right to hold the election.*® 
Under the general rule that mere irregularities will 
not invalidate the election,’® it has been held that 
an election will not be invalidated by the fact that 
the election officers-were appointed by a county judge 
instead of by the electors as required by statute,8° 
or by the fact that the election officers were not 
sworn,*? or that the election was held by two judges 
instead of by three as required by statute.8? 


[§ 170] (dd) Calling or Ordering.8* There is no 
such thing as a voluntary school election by which 
the minority can be bound by the act of the major- 
ity..* As is the rule with regard to elections in 
general, an election for school officers cannot be held 

76. Allen v. Haddix, 178 Ky. 389, 


198 SW 1155; Penny v. McRoberts, 


in the district, 
163 Ky. 313, 173 SW 786; McKinnon 
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[b] Residence.—(1) Residence with- 
where 
qualify as a voter for district trus- 


[§§ 168-171 


without some statutory or constitutional authoriza- 
tion;8®> and where the election is to be called and 
the time and place fixed by a specified authority, 
an election called by an unauthorized body is a nulli- 
ty.*6 But where the law fixes the date and place of 
the election, and there is nothing which requires an 
order of a body providing for the election, the fact 
that there is an order, but which is passed by less 
than a quorum, does not invalidate the election.** 
Where a district board is placed under a clear and 
mandatory duty to call an election, it can be com- 
pelled to do so by mandamus.°* But a statute pro- 
viding that, upon the filing of a petition by a cer- 
tain percentage of qualified voters of the school dis- 
trict, the county board of education “may” order 
an election in such school district for the election 
of trustees thereof has been held not mandatory, 
and even though a proper petition is duly filed, the 
county board of education may refuse to call the 
election, and may act under a proviso giving the 
county board of education power to appoint trus- 
tees where an election is not ordered.®® 


[§ 171] (ee) Notice.°° Notice of the time and 
place of holding the election must be given where 
required by statute,°1 or where the time and place 


976, 181 NW 453. 


necessary to [a] Reasons.—(1) “The true rule, 


v. Baker County Union High School 
Dist; No. wy 116 Or. 543, 2412. 336; 
Re v. Christie, 9 U. C. Q. B. (Ont.) 


{a] Qualification to vote at gen- 
eral elections.—(1) The legislature 
may allow women to vote at school 
meetings for the election of district 
school officers even though a consti- 
tutional provision disqualifies women 
as voters at general elections. State 
v. Cones, 15 Nebr. 444, 19 NW 682. 
(2) Where, by general statute, a vot- 
er possessing certain qualifications is 
entitled to vote at all elections, he 
is entitled to vote at school elections 
for district trustees unless there is 
some special statute expressly lim- 
iting the right of suffrage in school 
elections. Schutz v. Merrill, 96 Cal. 
A. 58, 273 P 868. (8) But a school 
law prescribing the qualifications of 
voters in elections for school trustees 
and requiring residence in the dis- 
trict for sixty days preceding the 
election does not dispense with con- 
‘stitutional requirements and statu- 
tory provisions, relative to general 
elections, that, to qualify as a voter, 
a person must be a resident of the 
state for one year and of the county 


for six months preceding the elec- 
tion. Penny v. McRoberts, 163 Ky. 
Simoni LiioiSWVi) UOO.n C4) aVWalnlle 


school trustees are not officers pro- 
vided for in the Constitution, they 
are officers provided for in the stat- 
utes of the State, and the well known 
evils which the provisions in the Con- 
stitution and in the statutes were 
intended to be provided against would 
be permitted by holding that a per- 
son not having resided a year in the 
State, and in the county six months, 
could vote in the election for school 
trustees. These provisions are in- 
tended to apply to transient persons, 
having no fixed habitation nor inter- 
est in the country, from exercising 
influence in its control and manage- 
ment; and for the further purpose 
of preventing persons from being lo- 
eated in particular districts of the 
community, in order to carry out de- 
signs contrary to the wishes of the 
inhabitants of the community.” Pen- 
ny v.. McRoberts, supra. 


tees, cannot be established by show- 
ing a void proceeding which purports 
to make the place of the voter’s res- 
idence a part of the district. Penny 
v. McRoberts, supra. (2) But “ille- 
gally voting in one district where he 
does not reside does not disqualify a 
voter from voting in the district 
where he lawfully has his residence. 
Penny v. McRoberts, supra. 


[ce]. Contribution to support of 
school.—(1) Where a_ statute re- 
quires that voters for school trustees 
either have contributed a certain sum 
to the building or support of the 
school, or sent a pupil thereto, a per- 
son obtaining a majority of the votes 
including those cast by persons who 
contributed the required amount in 
support is duly elected. Ward v. 
Sasscer, 98 Md. 281, 57 A 208. (2) 
But if such a statute is repealed by 
a statute permitting all citizens to 
vote, a subsequent election by only 
those who have contributed the pre- 
scribed money is invalid. Com. v. 
Bonsall, 3 Whart. (Pa.) 559. 


[d] Miscellaneous disqualifications. 
—(1) In Kentucky’ people who do not 
live within the district, have served 
terms in the penitentiary without 
restoration of franchise, or who can 
neither read nor write, are ineligible 
to vote for school district trustees. 
Allen v. Haddix, 178 Ky. 389, 198 SW 
1155. (2) Where it is provided that 
school trustees can be elected only 
by “taxable inhabitants,’ persons 
who are not householders and are 
only rated for statute labor are not 
entitled to vote, as they are not “tax- 
able inhabitants.” Reg. v. Christie, 
SU CoOmb a (Ont maser 


Voters’ qualifications in general see 
Elections §§ 24-52. 


77. Boesch v. Byrom, 37 Tex. Civ. 
A. 35, 88 SW 18. 


78. Ison v. Watson, 169 Ky. 150, 
183 SW 468. 


79. See infra § 176. 

80. Deaver v. State, 27 Tex. Civ. 
A. 458, 66 SW 256. 

81. Deaver v. State, supra. 

82. McDunn v. Roundy, 191 Iowa 


as thus adopted, is that mere irreg- 
ularity in conducting an election does 
not vitiate such election and render 
the same a nullity, unless some prej- 
udice or injustice is shown to have 
resulted therefrom. Applying this 
rule to similar cases, the failure to 
hold an election with the required 
number of judges is an irregularity 
only, and does not vitiate the elec- 
tion. . ,. . There seems to be some 
conflict in the authorities as to the 
validity of an election held by less 
than the number of judges required 
by the statute. But upon a review 
of the cases, we think that, by the 
greater weight of authority, the gen- 
eral rule is that the failure to have 
the required number of judges is an 
irregularity only, and does not, of 
itself, render the election void.” Mc- 
Dunn vy. Roundy, 191 Iowa 976, 980, 
981, 181 NW 453. 


83. Elections generally see Elec- 
tions §§ 76-89. 

84 Leslie v. Barnes, 201 Iowa 
1159, 208 NW 725. 

85. See Hlections § 76. 

86. Leslie v. Barnes, 201 Iowa 
1159, 208 NW 725; Ison v. Watson, 


169 Ky. 150, 183 SW 468. 


[a] Recognition of officer as such 
cannot validate an election which is 
invalid because called by an unau- 
thorized body. Leslie v. Barnes, 201 
Iowa 1159, 208 NW 725. 


87. Ackerman v. Haenck, 147 IIl. 
514, 35 NE 381. 


88. State v. St. Louis School Bd., 
131 Mo, 505, 38 SW 3. ; 


[a] Special election in case of tie 
should be called by the election judge 
where there is a statute requiring it, 
and an appellate court in determin- 
ing that a tie resulted may order such 
election to be called. Winters v. Pa- 
checo, 88 Colo. 105, 292 P 1061. 


89. Moore v. Waters, 148 S. C. 326, 
146 SE 92. 


90. Necessity of notice in general 
see Elections §§ 80-86. 


91. St. Johnsbury School Dist. No. 
13'-v. Smith, 67 Vt. 566; 32 A 484) 


[a] Illustration.—Where the stat- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 171-173] 


are not fixed by law.°? 


[§ 172] (ff) Time. If there is an applicable stat- 
ute fixing the time for the election of local school 
officers, that is generally held to be controlling, and 
an election held at any other time invalid,®* 
though there is authority to the contrary.®* 
ever, it has been held that statutes which simply 
a specific date for 
the election are merely directory.?® 
is a statute authorizing the election of school offi- 
but it fixes no day other than that 
set for the election of city and ward officers, the 
election must take place on that day.®® 
the statute, while omitting to specify the time, does 
provide that the election of a new board of educa- 
tion shall not be held on the same day as any mu- 
nicipal election, it will be presumed that the leg- 


set a time limit without fixing 


cers by a city, 


ute requires that notices of school 
district meetings shall specify the 
time and place of holding the same 
and the business to be transacted, a 
failure to state in the notice of an 
annual meeting that there shall be 
an election of a district officer makes 
the election illegal and the alleged 
officer’s title invalid. St. Johnsbury 
School Dist. No. 13 v. Smith, 67 Vt. 
566, 32 A 484. 


[b] Presumption as to posting of 
notices.—Under a _ statute requiring 
notices of time, place, and object of 
a township meeting to be posted in 
five public places by the secretary of 
the board of directors of the school 
township and also upon the door of 
all schoolhouses, if it is Shown that 
the notices were delivered to _ the 
teacher with directions to post them, 
it will be presumed that they were 
in fact posted. Calahan v. Handsak- 
er, 133 Iowa 622, 111 NW 22. 


[e] Notice as evidence of time of 
election.— Where the record of a 
meeting for election erroneously 


gives the date, but states that it was 
held agreeably pursuant to the notice, 
the notice may be referred to to help 
establish that the meeting was held 
on the correct date, and that the no- 
tice was given in sufficient time so 
that an election at the meeting was 
legal. Blaisdell v. Westmore School 
Dist..No. 2; 72 Vt.263, 47° A 173 


92. See Com. v. Reynolds, 8 Pa. 
Co. 568, 5 Kulp 547 (holding that the 
absence of proclamation will not in- 
validate an election for school direc- 
tors, if the election was generally 
known and a reasonable number of 
votes was cast). 


93. Smith v. Peo., 154 Ill. 58, 39 
NE 319; Peterson v. Peo., 129 Ill. A. 
5b; State v. Talich, 112 Nebr. 723, 
201 NW 144; State v. Cones, 15 Nebr. 
444, 19 NW 682. See also Gray v. 
Ingleside Independent School Dist., 
(Tex. Civ. A.) 220 SW 350 (containing 
dictum to the effect that provisions 
regulating the time and place of elec- 
tion are mandatory, and that an elec- 
tion held on some other day is void). 


[a] Adjournment or postponement. 
—(1) It has been held that, where, 
by statute, the annual school meet- 
ing of each school district for the 
election of officers is required to be 
held on a specified day, the voters 
have no authority to adjourn the 
meeting to a further day and elect of- 
ficers at the adjourned meeting, and 
such an election is invalid. State v. 
Cones, 15 Nebr. 444, 19 NW 682. (2) 
Also, that if the date for the election 
of school officers is specifically fixed 
by statute, it cannot be postponed, 
and the election of a moderator of 
the board of trustees at a subsequent 
date is void. State v. Talich, 112 


Nebr. 723, 201 NW 144. 
[56 C. J.— 20] 
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islature intended that the municipality should, sub- 


al- 
How- 


Where there 


If, however, 
tions for school 


authorization.? 


[b] Statutes construed.—(1) Where 
by one section it was provided that 
the first election of directors in new 
districts “may be on Saturday,” and 
by another it was provided that the 
clerk shall call an election within 
fifteen days at some convenient time 
and place, the two sections read to- 
gether were construed so as to lim- 
it the ‘‘convenient time” to ‘‘any Sat- 
urday.” Peterson v. Peo., 129 Ill. A. 
55. (2) A statute requiring elections 
of additional members of a board, be- 
cause of an increased population, to 
be held on the third Saturday in 
April, was held to have no applica- 
tion to the original election of a 
board. Peo. v. Keechler, 194 Ill. 235, 
62 NE) 525. (3) An act, providing 
that any town or village wishing to 
organize as a school district may 
make application to the county judge 
for the organization of the independ- 
ent school district and for the elec- 
tion of a board of trustees, was held 
to require that the election of a board 
of trustees, for the first time, be held 
at the time the question of organizing 
the school district is voted upon. 
Hillebrandt v. Devine, 31 Tex. Civ. 
A. 402, 72 SW 266. (4) A statute to 
consolidate the election of school dis- 
trict officers and fix a uniform time, 
which provided for elections to be 
held on a _ specified day, and that 
terms should commence on the first 
Monday in June, but that no person 
elected should take office until the 
expiration of the term of his prede- 
cessor, and also that any person 
whose term of office should expire 
prior to the holding of the first elec- 
tion under the act should hold office 
until his successor was appointed and 
qualified, was held to mean that elec- 
tions should be held only to fill the 
offices of those whose terms had al- 
ready expired, and where a term did 
not expire until some time after an 
election would be held for that year, 
an election could not be held for that 
office until upon the following year. 
State v. King County Super. Ct., 119 
Wash. 73, 204 P 1053: (5) Where a 
statute requires school trustees to be 
elected at the general elections of the 
several counties except in cases 
where there are two or more school 
districts in the same precinct, in 
which latter cases there is to be a 
special election in each district on 


the second Saturday of May each 
year, this does not authorize sepa- 
rate May elections in a_ precinct 


which does not comprise two sepa- 
rate school districts, but only por- 
tions of several districts, and an elec- 
tion at the general elections by such 
a precinct is valid. State v. Hansen, 
20 Nev. 401, 22 P 753. 


[ec] Congressional election.—In 
Kentucky, because of express excep- 
tion in the constitution, the legisla- 
ture may validly provide for the elec- 


ject to the express condition and also the impled 
one that tt be within a reasonable time, fix the date 
for such election.®* 
the power to fix the time for the holding of elections 
of school officers, that body does not exhaust its 
power by fixing the time for one election, but it 
may act to fix different times for future elections.°* 
Where the power to prescribe the time and manner 
of conducting elections to fill offices at the expira- 
tion of terms is vested in a school board, it must 
cause the election to take place at some reasonable 
time near the close of the terms of office.®® 


[§ 173] (gg) Place. 


When a body has been given 


The place of holding elec- 
officers may be designated by stat- 


utes or by persons or bodies acting under statutory 


Where a statute requires the elec- 


tion of school officers at the same 
time members of congress are chosen. 
Hoskins v. Ramsey, 197 Ky. 465, 247 
SW 371. 


[d] On consolidation of districts. 
—Where a statute providing for the 
consolidation of districts adopted the 
date previously used in the district 
for the election of school officers, and 
two districts were consolidated which 
previously had different ‘dates for 
elections, the statute was arbitrarily 
construed, and it was held that the 
legislature intended the time to be 
that for municipal elections in the 
city, which the new district compre- 
hended. Buck v. Corrigan, 233 Mich. 
414, 206 NW 798. 


94. Sackett v. State, 74 Ind. 486. 


[a] Illustration.—A statute, which 
provides that the common council of 
each city should, at their first annual 
meeting in the month of June, elect 
three trustees and thereafter one an- 
nually for the term of three years, 
does not place a limitation upon the 
power to elect, and although a city 
council failed to elect a school trus- 
tee at its first regular meeting in 
June, it could lawfully elect one in 
July. Sackett v. State, 74 Ind. 486. 
See also Lee v. Shepardsville Graded 
Common School Dist. No. 4, 88 SW 
1071, 28 KyL 55 (where it was held, 
under a statute providing that at the 
original election of trustees for a dis- 
trict one class shall be elected for one 
year, another for two, and a third 
class for three years, and thereafter 
two trustees shall be elected annually 
for the term of three years, and no 
election was held until more than 
three years after the original election 
and after the term of all trustees had 
expired, that the second election was 
not invalidated because the trustees 
were elected all at once instead of 
by classes regularly and annually as 
provided by statute). 


95. Peo. v. Crossley, 261 Tll.- 78, 
103 NE 537. 

[a] Tfllustration.—A statute which 
provides that, upon the organization 
of a district, the county superintend- 
ent shall, within thirty days, order 
an election of members of a board of 
education is directory merely, and 
an election held after thirty days but 
within a reasonable time from the 
organization is valid. Peo. vy. Cross- 
ley, 261 Ill. 78, 103 NE 537. 


96. Bouton v. Royce, 2 LuzLegReg 
(Pa.) 241. 


97. In re School Law, 2 S. D. 71, 
48 NW 812. 


98. State v. Foley, 89 Vt. 193, 94 
A 841. 
99. State v. St. Louis School Bd., 


131 Mo. 505, 33° SW 3: 
1. See statutory provisions. 
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tion to be held within the district, a person can- 
not be legally elected to the office of school direc- 
tor in one state by persons voting for him in an- 
other.2 There is, however, dicta to the effect that 
if there is no imperative statutory requirement that 
the meeting for the election of school trustees be held 
within the district, an election outside the district 
is valid if the place selected is convenient and ac- 
cessible and there is no evidence of abuse.* Al- 
though the electors may be empowered to designate 
at their town meeting the place for holding an 
election for school officers, a failure to do so does 
not necessarily invalidate an election held at a place 
which has for many years been acquiesced in as the 
place for holding elections,* and a slight change in 
polling places from the place designated to a place 
nearby and in plain sight does not invalidate an 
election in the absence of a showing that voters 
have been misled and that the result would have 
been otherwise.® 


[§ 174] (hh) Nominations.© A statute provid- 
ing for at least one hour for receiving nomination 
papers does not restrict the returning officer to one 
hour for receiving them.’ 


[§ 175] (ii) Ballots. While it has been held that 
notwithstanding the provision of general election 
laws a school election need not be by ballot,® it has 
been held to the contrary that an election of school 
directors is an election by the people within a con- 
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stitutional provision requiring all elections by the 
people to be by ballot.? Where school officers are 
elected at the same time as other officers, the bal- 
lot law applicable to the election of such officers 
must be followed.t® It has been held that stat- 
utes requiring the facsimile signature of the coun- 
ty superintendent?! or the signature of the presiding 
judge!” or other officer’? upon the back of the bal- 
lot are mandatory, and that a failure to comply 
therewith invalidates the election. Where there is 
nothing in a statute, directing the school clerk to 
prepare ballots for the election of school officers, 
to indicate that the legislature intended the use of 
these ballots to be exclusive, votes cast upon bal- 
lots prepared by other persons may be counted 
even though the supply of ballots prepared by the 
clerk was not exhausted.1+ Where a statute pro- 
vides that in electing a board for a newly organized 
district two members shall be elected for one year, 
two for two years, and two for three years, a fail- 
ure to designate on the ballots at the first election 
the length of terms of the several candidates voted 
for renders the election invalid, as it deprives the 
voters of their right to express a choice for mem- 
bers of the board with reference to the length of 
time they should severally serve.t® 


[$ 176] (jj) Conduct of HElection.1° In most 
states the manner of conducting school officer elec- 
tions is prescribed by statute.t7 As a general rule 


2. School Directors v. National 
School Furnishing Co., 53 Ill. A. 254. 

3. Myer v. Crispell, 28 Barb. (N. 
Y.) 54. But see Keyker v. Watson, 
(Tex, Civ. A.) 291 SW 957 (holding 
that school trustees selected pursu- 
ant to an election ordered outside the 
district in disregard of a regularly 
held election are not entitled to of- 
fice). 

4 Peo. v. Brown, 189 Ill. 619, 60 
NE 46. 


5. Simons v. Peo., 119 Ill. 617, 9 
NE 220. 


6. Nominations 
Elections §§ 90-159. 


7, In re Public Schools Act, 35 
CanLJNS 426 [app Reg. v. Jull, 5 Ont. 
Pr. 41]. 


[a] A returning officer has no ju- 
dicial powers and cannot declare a 
nomination paper to be irregular and 
another school trustee elected by ac- 
clamation. In re Public Schools Act, 
35 CanLJNS 426. 


8. Bernier v. Russell, 89 Ill. 60. 


[a] Wiva voce method of voting.— 
(1) Where elections for school trus- 
tees had always been, by common 
consent, viva voce, no ballot box was 
necessary, despite the fact that the 
statutory provisions were ‘otherwise 
with regard to general elections. 
Bernier v. Russell, 89 Ill. 60. (2) 
Where the viva voce system of vot- 
ing for school trustees is authorized, 
a person entitled to vote must come 
in person in the immediate presence 
of the officers of the election, and 
with his own voice declare his choice 
as between candidates, and neither 
the clerk nor the judges can obtain 
the name or the wishes of any voter 
other than from the voter himself for 
the purpose of recording the vote, ex- 
cept in case of deaf and dumb voters. 
Penny v. McRoberts, 168 Ky. 313, 173 
SW 786. 

9. State v. Foxworthy, 301 Mo. 
376, 256 SW 466. 

10. Irwin v. Shepherd, 298 Ill. 100, 
J31 NE 278; Peo. v. Williams, 298 M11. 


in general see 


86, 131 NE 270; Peo. v. Brown, 189 
Ill. 619, 60 NE 46. 

[a] Writing in by voter of name 
of candidate desired does not invali- 
date the vote where the School Elec- 
tion Law does not absolutely require 
that the check indicating the choice 
be placed after the printed name of 
the candidate on the ballot. Findley 
v. Sorenson, (Ariz.) 276 P 843. 


[b] Expense of furnishing.—L. 
(1917) pp 741-743, amending L. 
(1909) pp 368, 369 §§ 93, 94, 96, re- 
lating to non-high school districts 
and imposing taxes therefor, etc., is 
not invalid though requiring the 
county to furnish ballots for the first 
election of boards of education in 
such districts. Peo. v. Chicago, etc., 
R: Co., 286 211. 384,. 121 NE 73130 Peo. 
v. Cleveland, etc., R. Co., 286 Ill. 414, 
121 NE 7387; Peo. v. Wabash R. Co., 
2866 T1399 e2d SNES et. 


[ce] Preparation of ballots.—State 
v. King County Super. Ct., 118 Wash. 
664, 204 P 797. 


Applicability of law as to general 
elections generally see supra § 167. 


11. Peo. v. Hxton, 298 Ill. 119, 131 
NE 275. 


12. Miller v. Coffee, (Tex. Commn. 
A.) 15 SW (2d) 1036 [answer to cert 
questions conformed to (Civ. A.) 17 
SW (2d) 1100]. 

13. Irwin v. Shepherd, 298 Ill. 100, 
131 NE 278. See also Roeser v. Gart- 
land, 75 Mich. 148, 42 NW 687 (hold- 
ing that statutory provisions requir- 
ing the election of district school of- 
ficers by ballot are mandatory, but if 
such officers are unanimously chosen 
by a viva voce vote at a meeting reg- 
ularly called, and qualified, and are 
acting as such in the interest of the 
public, and no other persons claim to 
have been elected to the offices, they 
will not be ousted by quo warranto 
proceedings for they are officers de 
facto, and the public interest re- 
quires that they be not disturbed). 


14. Grimsrud v. Johnson, 162 Minn. 
98, 202 NW 72. 


15: Peo. y,. ,Crossley; 261) Tl 78, 


103 NE 537. But see Com. v. Whit- 
lock, 12 Pa. Dist. 791 (holding that 
the term of persons voted for need 
not be placed on the ballot where 
they are not elected for the same 
term). 


16. Conduct of elections generally 
See Elections §§ 201-237. 


17. See statutory provisions. 


[a] Representative system fa- 
vored.—Where a statute directs the 
election of an equal number of bor- 
ough school directors in each of the 
wards, a separate election must be 
held by each ward and not by concur- 
rent or joint vote of the wards. It 
is in accordance with the universal 
American system that the representa- 
tive shall be elected by the constitu- 
ency which he is to represent, and 
therefore if he is, under the law, to 
be a ward representative in the school 
board of the borough, he is presuma- 
bly to be elected by the voters of the 
ward. Com. v. Taylor, 159 Pa. 451, 
28 A 348. 


[b] Corrupt practices acts.—Per- 
mitting a candidate for school direc- 
tor to state during an election that 
if he is elected he will retain certain 
teachers is not a violation of the Or- 
egon Corrupt Practices Act (L. § 4113 
et seq), but comes within the proviso 
that a candidate “may publicly an- 
nounce or define what is his choice 
or purpose in relation to any election 
in which he may be called to take 
part if elected.” Fordham v. Stearns, 
122 Or. 311, 258 P 822. 


{c] Opening and closing polls.— 


Where elections for boards of educa- 
tion were held under a statute re- 
quiring the directors to give notice of 
the elections which shall specify the 
time and place of the election, and 
the time of opening and closing of the 
polls, it was held to be within the 
power of the board to prescribe such 
reasonable time for the opening and 
closing of the polls as’ might best suit 
the convenience of the voters of the 
district, and that the board, in its 
discretion, might fix the time for 
opening the polls at 1 P. M. and of 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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such statutory provisions, as to the manner of con- 
ducting and the details of an election, are regarded as 
only directory, and irregularities which do not af- 
fect the results of the election are, in the absence 
of fraud or improper motives, usually held not to 
invalidate the election.1* However, before the elec- 
tion has been actually accomplished, such irregulari- 
ties may be made the basis of a direct attack to 
prevent the proposed election from being con- 
ducted.+® 


[§ 177] (kk) Counting and Canvassing Votes; 
Certificate of Election. In the absence of contrary 
statutory provisions, the general rule as to the 
counting and canvassing of votes,?° are applicable 
to the election of school officers.21 There will be 
a vacancy where the results of an election cannot 
be determined because of some unexpected interfer- 
ence, such as the theft of the poll sheet.2? If it is 
required that two school directors be elected, one 
for three years and the other for two years, and 
a first candidate receives more votes for the two- 
year term than a second receives for the three-year 
term, while a third candidate receives more votes 
than the second but less than the first, which votes, 
however, specify a term of only two years or no term 
at all, the second candidate will be held validly 
elected for the three-year term and the first for 
the three-year term, because the votes must be count- 


closing at 7 P. M. Ackerman v. 
Haenck, 147 Ill. 514, 35 NE 381. 
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ed for the candidates according to the term for 
which they were cast.” 


Certificate of election. Where, by statute, a 
canvass of the votes and the issuance of a certifi- 
cate of election is required of a certain body, an 
election is not complete until these things have been 
done,?* and a person to whom a certificate of elec- 
tion has not been issued does not have title so as 
to enable him to enjoin another from exercising 
the functions of the office of district school trus- 
tee.2> However, the creation of a board of dis- 
trict school trustees is not rendered illegal because | 
the county board of education, after canvassing the 
returns and declaring certain named persons elect- 
ed, leaves the ministerial act of issuing the com- 
missions to the county superintendent.?° 

[§ 178] (il) Vote Necessary to Choice.27 Where 
a majority vote is required to cause a school offi- 
cer to be duly elected, the number of ballots will be 
taken to indicate the lawful number of voters pres- 
ent, and the candidate must receive a majority of 
the votes cast.2* Where two candidates receive the 
same number of votes, neither can be considered 
validly elected, and a vacancy results,?® unless there 
is a statute prescribing the manner in which the 
rights of candidates are to be determined in the 
event of a tie.°° 


[§ 179] (mm) Rescission. Where a school-dis- 


has been held not to*defeat the title 
of the latter. Peo. v. Askins, 200 Ill. 


Violation of corrupt practices acts 
in general see Elections §§ 405-407. 

18. Findley v. Sorenson, (Ariz.) 
276 P 843; Ackerman v. Haenck, 147 


Tll. 514, 35 NE 381; Simons v. Peo., 
119 Ill. 617, 9 NE 220. 
[a] Improper inclusion within 


boundaries of district of few taxpay- 
ers and voters does not affect the 
election, where it appears that they 
did not’ vote, and that, if they had, 
the result would have been the same. 
Williams v. Lovelace, 90 SW 983, 28 
ieyia 957,“ 

{[b] Although election at certain 
polling places may be invalid because 
of irregularities, yet that does not 
invalidate the election of a township 
trustee if the voting in other places 
was perfectly regular and the result 
would be the same even if the votes 
irregularly cast were disregarded. 
Simons v. Peo., 119 Ill. 617, 9 NE 220. 


19. McDunn v. Roundy, 191 Iowa 
976, 181 NW 453. 


20. Count returns and canvass of 
votes generally see Elections §§ 238-— 
263. 

21. See cases infra this note. 


[a] Manner of counting votes.— 
Where, at a school-board election, the 
number of votes at the disposal of a 
single voter being regulated by the 
number of candidates, a voter choos- 
es to mark his ballot paper with 
crosses instead of figures, each cross 
is to be counted as a single vote; and 
there is no presumption that by plac- 
ing a single cross against the name 
of one candidate only the voter in- 
tended to bestow all his votes on, and 
thus to exhaust his whole voting 
power in favor of, such candidate. 
Morris v. Beves, [1897] 1Q. B. 449. 


[b] TIllegible ballots.—If a ballot 
is so illegible that the intention of the 
voter cannot be gathered therefrom, 
it is, in cases where the voter has 
a choice in the election of school of- 
ficers, to be disregarded by the elec- 
tion judges. Winters v. Pacheco, 88 
Colo. 105, 292 P 1061. 


[c] Returns of election.—Under 2 


for school trustees shall be made to 
the county superintendent, such re- 
turns are properly made to a county 
judge who is ex officio such superin- 
tendent. Deaver v. State, 27 Tex. Civ. 
A. 453, 66 SW 256. 

{d] Ascertainment of results.— 
Where a county superintendent fails 
to ascertain the results of an elec- 
tion, the court may do so for him, and 
persons designated by statute to cer- 
tify the results of an election cannot 
defeat the election by refusing: to do 
so (Hemingway Code 1927, § 8707). 
State v. Greer, 158 Miss, 315, 130 S 
482. 

225 Dixonsv, Caudill; 
136 SW 1043. 

23. In re Williamstown 
Election, 31 Pa. Co. 231. 

24. State v. Meder, 22 Nev. 264, 38 
P 668 (decided under Gen. St. § 1304), 

25. Chapman v. Freeman, 166 Ky. 
536, 179 SW 450. 

[a] Execution of certificate by ma- 
jovity.—Where, by statute, the offi- 
eers of elections for subdistrict school 
officers are to execute a certificate of 
returns of election, a majority of the 
election officers may execute the cer- 
tificate without the concurrence of all, 
in view of statutory provisions to the 
effect that words purporting to give 
authority to three or more public of- 
ficers shall be construed as giving au- 
thority to a majority of such officers 
or persons. Carpenter v. Hale, 159 
Ky. 465, 167 SW 426. 


{b] Compelling issuance of certifi- 
cate.—If a board of trustees refuses 
to issue a certificate to a person who 
has been elected trustee, he may com- 
pel the board to do so by mandamus. 
Chapman v. Freeman, 166 Ky. 536, 179 
SW 450. 

{c] Where certificate is wrong- 
fully refused, other evidence may be 
used to establish the results of the 
election. State v. Greer, 158 Miss. 
815, 130 S 482. 

[d] Failure of one under duty to 
give certificate of appointment to one 
elected to office of school treasurer 


1438 Ky. 623, 
School 


A. 621. 


26. Moore v. Denny, 150 Ga. 741, 
105 SE 306. 


27. Necessity for majority vote in 
absence of statute requiring it see 
Hiections § 165. 


28. State v. Fagan, 42 Conn. 32; 
Cleveland v. Amy, 88 Mich. 374, 50 NW 
293; Grimsrud v. Johnson, 162 Minn. 
98, 202 NW 72. 


[a] Absence of dissent to a state- 
ment that a person, who receives only 
forty-six ballots out of ninety-seven 

cast, is duly elected does not validate 
such an election where a majority vote 
8 Wequinnd. State v. Fagan, 42 Conn. 


[b] Application of general statute. 
—Where a statute relating to schools 
provided that school district commit- 
tees should be elected by ballot, and 
a general statute with regard to meet- 
ings of communities and corporations 
provided that all questions in such 
meetings Should be decided by a major 
vote of the qualified voters present, it 
was held that a district committee- 
man must be elected by a majority of 
the ballots cast. State v. Fagan, 42 
Gonn 32. 


29. Ison v. Watson, 169 Ky. 150, 
183 SW 468. 


30. Com. v. Meanor, 167 Pa. 292, 
31 A 552. 


[a] Ilustration.—Under Act (1862) 
p 471 § 2, which provides that, when 
candidates for school director shall 
have the same number of votes, the 
candidates shall appear at the next 
regular meeting of the board of direc- 
tors, which board shall, in a certain 
manner, determine their rights to 
seats therein, where there is a tie vote 
as to two candidates for school di- 
rector, and one of them appears before 
the next meeting of the board of 
school directors, and offers to have his 
right determined as prescribed by the 
act, but the other refuses to have his 
right so determined, and the board 
adjourns without taking action, no 
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trict at its annual meeting decides to elect for the 
ensuing year, and elects but one trustee, who ac- 
cepts his appointment, it cannot at a subsequent ad- 
journed meeting rescind the vote and appoint two 
other trustees, the trusteeship having been duly 
filled by an election and no vacaney having oceurred 
in the manner prescribed by statute.*! Likewise, 
where, at an annual meeting, one person is chosen 
to constitute the district prudential committee, the 
district has appointed the committee for the year, 
and cannot supersede the person so appointed by 
electing another person.*? 

[§ 180] cc. Appointment. A power to appoint 
school officers must be exercised in conformity with 
the requirements imposed by the statute from which 
it is derived.?® For example, it has been held that, 
where a statute confers the power to appoint school 
officers upon a court, the court in exercising the 
power must act as a whole or in bane, and an ap- 
pointment made by one judge or several judges dis- 
econnectedly is invalid.*# 

[§ 181] (d) Evidence of Election or Appoint- 
ment; Presumptions. School district officers are 
public officers within the general rule that puble 
officers may establish their official character by 
proving that they are generally thought to be and 
have acted as such officers, without producing their 
commission or other evidence of their appointment,**® 
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or only a general reputation that trustees and col- 
lectors of school districts are such officers is prima 
facie evidence of their election, without proof of 
their acting as such,?° and the courts will indulge 
in a presumption that persons acting as school offi- 
cers are rightfully in office.** Certificates or returns 
of election presented to school directors at their 
first meeting for the purposes of organization, show- 
ing who the directors-elect are, are prima facie evi- 
dence entitling the holders to seats in the board.?® 
Although a statute providing for the election of 
school directors contemplates that a record of the 
meeting shall be made, in the absence of a provision 
in the statute that the record shall be the sole and 
conclusive evidence of the election, if the record is 
not kept, or if it fails to contain evidence of the 
election, parol evidence is admissible to prove the 
election and its result.*® Also, if one has been duly 
elected and qualified as school district trustee, he 
cannot be deprived of that office through a failure 
of the county superintendent to perform the min- 
isterial duties respecting the recording of the elec- 
tion and qualification.*° 


[§ 182] (e) Qualification. Where constitutional 
or statutory provisions so provide,*! a school officer 
must qualify*? by taking an oath of office*® and giy- 
ing a bond, if any is required.** District school di- 
rectors and trustees have been held to be within con- 


vacancy is created in the office, as it 
is the duty of the reorganized board, 
at its first meeting, on an application 
of one of the candidates, to determine 
his rights in the manner prescribed 
by the act. Com. v. Meanor, 167 Pa. 
292, 31 A 552. 


31. Richardson’s App., 5 R. I. 606. 


32. Chandler v. Bradish, 23 Vt. 416; 
George v. West Fairlee, etc., School 
Dist. No. 8, 20 Vt. 495; Mason v. 
Brookfield School Dist. No. 14, 20 Vt. 
487. 

33. See cases infra this note. 


[a] Notice of intention.—If a stat- 
ute authorizing county judges to ap- 
point district school directors re- 
quires the posting of a notice of inten- 
tion to appoint, an appointment made 
without such posting of notice is in- 
valid. Pertuis v. Williams, 137 Ark. 
425, 208 SW 789. 


{b] Recital in order of appoint- 
ment as evidence that notice was giv- 
en.—Although the judge’s order of 
appointment recites that the notice 
was posted, and is placed on record, 
the recital is not evidence of the giv- 
ing of notice, as the appointment is 
not an order of the court but merely a 
ministerial act. Pertuis v. Williams, 
137 Ark. 425, 208 SW 789. 


[ec] Inappointing board of trustees 
for high school district a municipal 
council may do so by resolution, and 
need not make the appointment by by- 
law if there is no such requirement in 
the act relating to schools, and a mu- 
nicipal act requiring the powers of the 
council to be exercised by by-law has 
no application, as it refers only to the 
exercise of powers under the munici- 
pal act and not to powers exercised 
under another special act. Port 
Arthur High School Bd. v. Ft. Wil- 
liam, 25 Ont. A. 522. But see Daw- 
son v. Sault Ste. SMrApTs: 18 Ont. 556 
(holding that under 50 Vict. c 60 
(Ont.) § 1, incorporating the town of 
Sault Ste. Marie, appointment of the 
high school board must be by by-law 
of the town). 

[d] Application of New Jersey 


Civil Service Act.—A business man- 
ager of a board of education is not 
the head of a department and is sub- 
ject to be put in the competitive class 
under Pamph. L. (1911) p 727, and an 
appointment on any other basis is il- 
legal. Newark Bd. of Education v. 
Civil Service Commn., 99 N. J. L. 106, 
22 Ay 80%, “att, (98) ONS I AE Lad 
A 875]. 

[e] Repeal.—Although the method 
of appointing district school auditors 
provided for in an early statute re- 
mains unchanged, if by a later statute 
the former is modified only in oth- 
er particulars there is no_ specific 
repeal. Uniontown School  Dist.’s 
App., 40 Pa. Co. 295. See also In re 
North Huntingdon Tp., 39 Pa. Co. 350 
(holding that, if a statute providing 
one mode of appointment is not incon- 
sistent with that of a statute subse- 
quently passed and which does not ex- 
pressly repeal the first, the first stat- 
ute may be followed in the appoint- 
ment of school auditors). 


34. In re Hanover Tp. School Di- 
rectors, 290 Pa. 95, 137 A 811. 


35. McCoy v. Curtice, 9 Wend. (N. 
Sey erat tree 


Evidence of title to public offices in 
general see Officers § 214. 


36. Ring v. Grout, 7 Wend. (N. Y.) 
341. 

87. Burgess v. Pue, 2 Gill (Md.) 
254; State v. Williams, 27 Vt. 755; 


Rex v. Buchanan, 44 N.S. 112. 


88. Bouton v. Royce, 2 LuzLegReg 
(Pa.) 241. 


[a] Certificate of appointment to 
the office of clerk of a school district 
to fill a vacancy caused by resigna- 
tion, when issued pursuant to stat- 
utory authority and signed by the 
county superintendent, is prima facie 
evidence of title to the office, and en- 
titles the holder to maintain manda- 
mus to recover the paraphernalia of 
the office from one claiming by virtue 
of a certificate issued pursuant to an 
election for which there was no stat- 
utory or constitutional authority 
whatsoever. No authority for the 


election existing, it was merely col- 
orable and void, and the certificate is- 
sued thereunder is insufficient to con- 
fer prima facie title to the office. 
Jewitt v. West, 33 Okl. 703, 127 P 476. 


[b]. Person who has been appoint- 
ed to office of school treasurer and 
whose bond has been duly approved 
has, in an action of mandamus to ob- 
tain the books and funds of the office, 
the prima facie right to the office al- 
though he has not received a certifi- 
cate from the school superintendent. 
Peo. v. Askins, 200 Ill. A. 621. 


39. State v. Cahill, 131 Iowa 155, 
105 NW 691; Burgess v. Pue, 2 Gill 
(Md.) 254. 


40. Graham v. Jackson, 112 Ky. 
883, 66 SW 1009, 283 KyL 22385; Gil- 
bert v. Lucas, 107 SW 751, 32° Kyau 


979; McGlone vy. Zornes, 107 SW 329, 
32 KyL 965. 
41. See constitutional and statu- 


tory provisions. 
42. Meadors v. 
652, 22 KyL 95. 
Qualification of officers generally 
see Officers §§ 85-96. 


43. See cases infra this note. 


[a] Acceptance not an oath.—A 
member of the district board of educa- 
tion was held not required to file a 
constitutional oath of office, in order 
to qualify, because of a statute re- 
quiring an acceptance which is merely 
a writing accepting the office. Peo. v. 
Anderson, 198 Mich. 38, 164 NW 481. 


[b] Necessity of oath on being 
elected to second office.—It has been 
held that a director of an independent 
school district who has once taken 
oath need not take a second oath when 
chosen treasurer by the board. Pine 
County Independent School Dist. No. 
21 v. Integrity Mut. Casualty Co., 171 
Minn. 376, 214 NW 258. 


44. See statutory provisions; 
cases infra this note. 


[a] Penalty.-—(1) Where one elect- 
ed treasurer of a school district ex- 
ecuted an official bond in statutory 
form with a blank space for the pen- 


Patrick, 56 SW 


and 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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stitutional provisions requiring oaths by all offi- ; in office.4? However, where a school trustee has in 


cers before their entry into office.*® 


held that such school district officers need not be 
sworn under a constitutional provision requiring 
oaths of all officers in authority under the state,*® 
and members of a district school board are regarded 
as coming within an express exception in favor of 
If, however, in order to qualify, 
school directors must subscribe to an oath of office 
and file 1t with the clerk, the requirement is manda- 
tory, and a verbal oath is insufficient.*§ 
taking oath before an unauthorized officer is illegally 


“inferior officers.” 47 


alty, and he anid the sureties author- 
ized the director and clerk, required 
by St. (1913) § 448, to approve the 
bond, to insert the penalty, and they 
approved the bond without inserting 
the penalty, the bond was not thereby 
invalidated, and the treasurer could 
not be removed for failure to give a 
statutory bond. State v. White, 161 
Wis. 170, 152 NW 825. (2) Where the 
surety impliedly authorizes the prin- 
cipal to fill in the penalty in a blank 
left for that purpose, he is liable on 
the bond in like manner as if he had 
filled it in himself. Bartlett v. Free- 
port School Dist. Bd. of Education, 59 
Ill. 364 (holding that the fact that 
the sureties of a treasurer of a board 
of education after knowledge of the 
treasurer’s default took mortgages 
and other securities from him was 
evidence from which the jury might 
infer that authority had been given 
the treasurer to fill up the blank, or 
that they had ratified the act of the 
treasurer in so filling it). (3) Minn. 
Gen. St. (1894) § 3700, requiring the 
treasurer’s bond to be in double the 
amount of money, aS near as can be 
ascertained, which will come into his 
hands during his term, refers to the 
aggregate amount that will come into 
his hands ‘during his term, and not 
merely to the probable amount that 
will be in his hands at any one date. 
State v. Teal, 72 Minn. 37, 74 NW 
1024. (4) Where a statute requires 
the collector of school taxes to fur- 
nish a bond ‘‘in an amount to be fixed 
by the board of school directors,” the 
discretion of the district board in fix- 
ing the amount of the bond of a col- 
lector of school taxes will not be re- 
viewed in the absence of abuse. Hoff- 
man’s Pet., 18 Pa. Dist. & Co. 206. 


{b] Signature.—The fact that the 
bond is not signed by the principal 
does hot prevent it from binding the 
surety, where the surety prepares the 
bond and executes it for a money con- 
sideration. Onida In'dependent School 
Dist. No. 1-v. Groth, 53 S. D. 458, 221 
NW 49. 


[ce] Seal.—Where a board of edu- 
cation, attempting to comply with N. 
Y. L. (1864) c¢ 565 § 7, took from one 
elected as its treasurer a writing in 
the form of a bond, but not under 
seal, and they thereupon entered upon 
the discharge of the Office, the writing 
was enforceable against the sureties 
as a bond. Fairport Union Free 
School v. Fonda, 77 N. Y. 350. 


[d] An officer holding two offices 
must give two bonds.—German v. 
Highland Park Graded Common 
School Dist. No. 46, 117 Ky. 907, 79 
SW 1189, 25 KyL 2094. 


[e] Whe approval of the bond of a 
treasurer of a school-district (1) is 
evidenced by the official indorsement 
of the members of the board. Hol- 
brook v. Township 33, 22 Ill. 539. (2) 
But an express written approval is not 
essential, and where the board of edu- 
cation of a school-district elected a 
treasurer, required him to give bond, 
which he did, with security, and it 
was received by the board and acted 
upon by the parties, it was held to be 
a sufficient approval, without any such 


But it has been 


A person 


indorsement on the bond, or any en- 
try thereof on their records, and the 
fact that the board did not fix the 
penalty of the bond is not material. 
Bartlett v. Freeport School Dist. Bd. 
of Education, 59 Ill. 364. (3) Noncom- 
pliance with statute provisions for ap- 
proval of school district treasurer’s 
bond and recording of bond by dis- 
trict clerk did not release surety. 
Edgemont Independent School Dist. 
No. 27 v. Wickstrom, 54 S. D. 547, 228 
NW 948. (4) A bond given by school 
trustees has been regarded as good 
although not formally approved by 
the specific body authorized by stat- 
ute. Marshal v. Hamilton, 41 Miss. 
3 (5) Where a bond of an ap- 
pointed school treasurer was ap- 
proved by the county superintendent 
indorsing thereon, ‘Received, ap- 
proved and filed in my office May 4, 
1914. Lee W. Frazer, County Super- 
intendent,” it was held to have been 
properly approved. Peo. v. Askins, 
200 Ill. A. 621. 


{[f] Consideration for additional 
bond.—Where the first bond of the 
treasurer of the board of education 
after it was given became insufficient, 
and the board of education ordered 
that the treasurer should give anoth- 
er and an additional bond, which he 
did, there was sufficient consideration 
for the giving of such additional 
bond. Gilbert v. Newton Bd. of Edu- 
cation, 45, Kan. 31,925 P 226,23) Am 
SR 700. 


45. Peo. v. Anderson, 198 Mich. 38, 
164 NW 481; Buchanan v. Graham, 
86 ‘Tex. Civ; A, 468; 81 SW 123%. But 
see Frans v. Young, 30 Nebr. 360, 46 
NW 528, 27 AmSR 412 (holding that 
a statute requiring that all state, dis- 
trict, county, precinct, township, mu- 
nicipal, and especially appointed offi- 
cers shall, before entering upon their 
respective duties, subscribe a _ pre- 
scribed oath ‘does not apply to district 
school officers, as a ‘“‘district’’ refers 
only to judicial district officers, and 
hence a moderator of a school dis- 
trict need not take an oath of office). 


46. Brock v. Bruce, 58 Vt. 261, 2 
A 598. But see Houston v. Russell, 
52 Vt. 110 (holding that a district col- 
lector who had never taken the official 
oath prescribed by the constitution 
could not maintain an action against 
the constable for money not paid 
over). 

47. Peo. v. Anderson, 325 Ill. 464, 
156 NE 471. 

48. School Dist. No. 42 v. Bennett, 
52° Ark.611,\ 1393S Ww 13:2: 


49. State v. Horton, 19 Nev. 199, 8 
iDealyials 

[a] Who may administer oaths.— 
Where the law providing for oaths by 
school officers does not require them 
to be taken before any particular of- 
ficer, they may be taken before any 
officer authorized to administer an 


oath. Smith v. Ritchie, 98 SW 330, 30 
KyL 339. 
[b] Presumption that oath was 


given by proper officer.—The oath of 
office taken by the clerk of a school- 
‘district will be presumed, when found 
extended on the records of the dis- 


fact taken the oath of office before the proper officer, 
a failure to indorse such oath on the certificate of 
his election, as required by statute, does not af- 
fect. his qualification,®® nor will delay in filing the 
certificate of qualification on the part of the notary 
before whom the oath is taken.*? 


Time. Statutes fixing the time within which school 
officers must qualify are, as a general rule, re- 
garded as directory to the extent that mere delay 
in qualifying within the time prescribed does not, 
of itself, cause a vacancy in the office, 


52 


unless there 


trict, to have been placed there by the 
proper officer, in the absence of other 
proof. Tozier v. Vienna School Dist. 
No. 2, 39 Me. 556. 


50. State v. Van Patten, 
27) 66 P 822. 


[a] Indorsement on certificate of 
appointment.—It is immaterial that 
the official oath of a school trustee is 
attached to, instead of being indorsed 
on, the certificate of appointment, or 
that it is indorsed on the face instead 
of the back of the certificate of elec- 


26 Nev. 


tion. State v. Horton, 19 Nev. 199, 8 
Paid. 
[b] Effect of failure to file dupli- 


cate oath.—Under Sandels & H. Dig. § 
7036, requiring a duplicate of the 
oath of office signed by a school di- 
rector to be filed in the county clerk’s 
office, the fact that no ‘duplicate oath 
is there on file is insufficient to de- 
prive the school director of his right 
to the office, where the oath was duly 
signed and mailed, and there is no 
evidence, other than its absence from 
the files, that it was not received. 
aes v. Sample, 73 Ark. 194, 83 SW 


51. Pierce v. Sullivan, 189 Ky. 193, 
224 SW 872. 


52. State v. Stratte, 83 Minn. 194, 
86 NW 20; Howland v. Luce, 16 Johns. 
(N. Y.) 135; State v. Cave, 26 Oh. Cir: 
Ct, 301; State ve Jaquis, 1 Oh Gir: 
Dec. 91, Buchanan v. Graham, 36 Tex. 
Civ. A. 468, 81 SW 1237. 


[a] Qualification before entering 
into office is sufficient. Buchanan v. 
Graham, 36 Tex. Civ. A. 468, 81 SW 
1237. See also Howland v. Luce, 16 
Johns. (N. Y.) 135 (holding in the 
case of the clerk of a school-district 
that, although he ‘does not take the 
oath of office within the prescribed 
time after his appointment, it is suffi- 
cient if he qualifies before any official 
act is done by him). 


[b] Reasonable time allowed for 

qualifying.—Under Gen. St. (1894) 
§ 3680, requiring a person elected to. 
the office of clerk of a common school 
district to file a written acceptance of 
the office within ten days after his 
election and notice thereof, it was 
held that he need not file his oath of 
office within the ten-day period, but 
that if the oath was filed within a rea- 
sonable time after the election, that 
was sufficient, especially where no ac- 
tion had been taken looking toward 
the filling of the office with another 
person. State v. Stratte, 83 Minn. 194, 
86 NW 20. 


{c] Statutes fixing time for quali- 
fication construed.—(1) A statute pro- 
viding that the members of a school 
board shall meet and qualify on the 
first Monday in January after the 
election was held to be directory to 
the extent that if the first Monday 
in January happens to be a legal holi- 
day, the qualification could lawfully 
take place on the Tuesday thereafter. 
Jewett v. Matteson, 148 Ky. 820, 147 
SW 924. (2) Gen. Code § 4731, which 


provided that if a person elected to 
the county board of education failed 
to take the required oath before the- 
beginning of his term, was construed 
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is contained in the statute an express provision to 
Apart, however, from those cases 
where a substantial compliance is deemed to have 
taken place, it is recognized that a person who has 
not duly qualified is not legally in office,°* and when 
the delay to qualify is continued beyond the time 
fixed by the statute, and the authorities or body in 
whom is lodged by law the power to fill the vacancy 
have thereafter acted, and legally elected or ap- 
.pointed another to fill the office, who was in default 
in not qualifying as the law exacted, is absolutely 
forfeited or destroyed, and his attempt to qualify 


that effect.53 


to allow an oath to be taken during 
the day on which the term com- 
menced. State v. Wilson, 106 Oh. St. 
224, 140 NE 183. 


[d] Failure to file acceptance.— 
Under a statute providing for the fil- 
ing of a written acceptance of an offi- 
cer, but which does not provide that 
a failure to do so shall vacate the of- 
fice, the failure to file an accept- 
ance by a district school officer, 
who immediately enters upon his du- 
ties without objection from anyone, 
does not vacate the office. Frans v. 
Young, 30 Nebr. 360, 46 NW 528, 27 
AmSR 412. See also State v. Weath- 
erby, 17 Nebr. 553, 23 NW 512 (hold- 
ing that where, under Comp. St. ec 79 
§ 3 subd 8, which required school 
trustees, within ten days after their 
election, to file with the director a 
written acceptance of the office, the 
old trustees held over beyond that 
time, and the new trustees, through a 
mistaken idea of the law, filed their 
acceptance with a director newly se- 
lected by themselves, instead of with 
the’ old one, who still continued in of- 
fice, they did not thus forfeit the of- 
fices, but that their present custodian 
would be directed to deliver them to 
the proper one). 


53. Ashby v. Patrick, 181 Ark. 859, 
28 SW (2d) 55; Chiles v. Todd, 4 B. 
Mon. (Ky.) 126. 


[a] Forfeiture of office.—\1) Un- 
der Gen. St. (1909) § 7445, providing 
that, if a district officer neglects, 
without sufficient cause, to qualify 
within twenty days after the election 
or appointment, he shall thereby for- 
feit his office and the county superin- 
tendent may appoint another in his 
stead, it was held that such a neglect 
by a school district treasurer did not 
of itself create a vacancy, but that 
he was entitled to notice and hearing 
before a forfeiture could be declared 
or a successor by appointment be in- 
stalled. State v. Stewart, 90 Kan. 778, 
Lob TE UV S2: (2) And furthermore, 
that a person duly elected might qual- 
ify after twenty days upon showing 
sufficient cause. Carpenter v. Titus, 
33 Kan. 7, 5 P 412. 


54, See Minnick v. State, 154 Ind. 
379, 56 NB 851. 


55. Minnick Vv. State, 
Owens /‘v. O’Brien, 78 ‘Va. 116; 
Childrey v. Rady, 77 Va. 518; State 
v. Curry Dist. Bd. of Hducation, 92 
Weave. O47, did a SBe 7265) sSimith ve 
Reppard, 69 W. Va. 211, 71 SE 115. 


[a] Power of county superintend- 
ent to declare office vacant.—Under 
a statute providing that, if a school 
trustee elect shall fail to qualify be- 
fore a. specified day following his 
election, the county superintendent 
may declare his place vacant, and 
fill it by appointment, the county 
superintendent may, after the day 
set, deem the office of trustee vacant, 
by reason of the failure of the trus- 
tee elect to qualify, and fill it by ap- 
pointment. Smith v. Ritchie, 98 SW 
330, 30 KyL 339. 


56. Culver v. Armstrong, 77 Mich. 


supra; 


SCHOOLS AND SCHOOL DISTRICTS 


offices.°® 


to Office.®” 


194, 48 NW 776. 


57. Election contests in general 
see Elections §§ 269-395. 


_ 58. See statutory and _ constitu- 
tional provisions; and cases infra 
this note. 


[a] In Arkansas proceedings can- 
not be maintained under Kirby Dig. 
§ 7983, which provides that when- 
ever a person ‘“‘usurps an office or 
franchise to which he is not entitled 
by law, an action by proceedings at 
law may be instituted against him, 
either by the State or the party en- 
titled to the office or franchise, to 
prevent the usurper from exercising 
the office or franchise,’ where de- 
fendant claims under color of title 
as by an alleged illegal election, for 
in such a case defendant is not an 
usurper, and § 7983 does not include 
election contests, as that is covered 
by § 2860, and they must be brought 
in the court given jurisdiction by this 
latter statute. Ferguson v. Wolchan- 
sky, 133 Ark. 516, 202 SW 826. 


[b] In Iowa a contest board upon 
declaring an election illegal is with- 
out power to order a new election, 
but a party who consents to the or- 
der of a contest board declaring an 
election of district board of directors 
illegal cannot appeal therefrom. 
Leslie v. Barnes, 201 Iowa 1159, 208 
NW 725. 


[c] In Kentucky (1) when the 
statute regulating elections of trus- 
tees of school-districts has been 
literally complied with, and the can- 
didate receiving a majority of the 
votes aS cast and recorded has re- 
ceived a certificate of election in due 
form and qualified and entered on 
his duties, the county superintend- 
ent cannot determine his right to 
the office aS against the opposition 
candidate, this being exclusively 
within the jurisdiction of the coun- 


ty board of contest (Hopkins v. 
Sit lO Oey elie weal WSIWil lo) es 
KyL 526), (2) and a county school 


superintendent has no power on his 
own motion to declare an election 
of trustees to be void (Shelbourne 
v. Blatterman, 49 SW 952, 20 KyL 
1730). (8) St. § 4486 gives the coun- 
ty superintendent power to recognize 
a trustee until the dispute has been 
settled in case of a _ controverted 
right to the office of district school 
trustee, but the question of who is 
entitled to hold office can be final- 
ly settled by the courts. Although 
the county superintendent may, pend- 
ing litigation, recognize one of the 
contestants as trustee, this is not 
a decision on administrative duties 
such as is appealable to the state 
superintendent of public instruction 
under § 4118, nor can the latter’s 
decision thereon be final as provided 
in § 4396. Patrick v. Fletcher, 149 
Ky. 198, 148 SW 16. (4) St. § 1596a, 
relating to election contests, gives 
defendant twenty days after the 
service of Summons in which to an- 
swer, and ten days thereafter for 
plaintiff to reply. The contestant 


[§§ 182-183 


thereafter cannot revive or restore his title.°® 


Prevention. Where persons who are duly elected 
to office and have offered to qualify before the prop- 
er officer are prevented from so doing by a con- 
piracy between the qualifying officer and prior in- 
cumbents of the offices to which they were elected, 
they nevertheless become the lawful holders of the 


[§ 183] (f) Contests of Election and Trial of Title 
There are, in many states, special stat- 
utory and constitutional provisions as to the mode 
of contesting elections or trying title to office,’* 


then has thirty days in which to 
take his proof, and fifteen days more 
for plaintiff to take his proof in re- 
buttal. The provisions of this stat- 
ute are mandatory; the time cannot 
be extended unless it affirmatively 
appears that a good excuse for the 
delay exists, arising out of unusual 
or extraordinary conditions appear- 
ing in the record, or due to accident 
or surprise which ordinary prudence 
could not have guarded against, or 
resulting from unavoidable casualty 
or misfortune; and also that the sub- 
stantial rights of the adverse party 
were not prejudiced by delay. Allen 
v. Haddix, 178 Ky. 389, 198 SW 1155. 


[d] In Nebraska Comp. St. (1893) 
§ 70 c 26 p 461, which conferred up- 
on the county courts jurisdiction to 
hear and determine contests between 
“county officers,” was held not to 
apply to school district officers, and 
hence the county court had no ju- 
risdiction to hear a contest of the 
election of a school district officer. 
ree v. Leap, 42 Nebr. 834, 60 NW 


[e] In New Jersey, under Acts 
(1902) p 72 § 10, the state superin- 
tendent of schools has power to de- 
cide all controversies under’ the 
school laws as to the election of 
members of the board of education 
of certain municipalities, subject to 
appeal to the state board of edu- 
cation. Du Four v. State Superin- 
tendent Public Instruction, 72 N. J. 
Jom GHA Gal Cera, 


[f] In New York (1) where there 
are two contesting claimants to the 
office of school trustee both claim- 
ing under school meeting elections 
claimed to be regular and valid, one 
contestant may not go into equity 
and obtain an injunction, but the pub- 
lic interests require the contending 
parties to adopt the expeditious rem- 
edy provided by Hducation L. § 880, 
which confers upon the commission- 
er of education the power to review, 
on the petition of any person ag- 
grieved, “any decision made by any 
school district meeting.” Welker vy. 
Lathrop, 210 N. Y. 434, 104 NE 938. 
See also In re Humphrey, 94 Misc. 
377, 157 NYS 807 (holding that, since 
equitable proceedings for an injunc- 
tion are wholly unnecessary, the ex- 
penses thereof cannot be charged 
against the school district). (2) Un- 
der § 880 an appeal can be had from 
the appointment of a school trustee 
whether the act of appointment it- 
self be illegal or whether it be im- 
provident because of some disqual- 
ification on the part of the trustee. 
Morah_v. Steele, 157 App. Div. 109, 
141 NYS 868. (3) And although a 
petition stating facts showing an ap- 
pointment improper fails to ask a 
review of the appointment, but asks 
only for a removal, the commission- 
er of education may review the ap- 
pointment. Morah y. Steele, supra. 


[g] In Oklahoma a private indi- 
vidual, to maintain proceedings for 
a writ of prohibition, must, under 
Comp. St. (1921) §§ 459-461, show 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 183] 


but in eases where such statutes cannot be invoked, 
or in the absence thereof, the proper method of con- 
testing an alleged officer’s title to office is by quo 
In accordance with the general rule 


warranto.®°® 


a title or interest, in the public of- 
fice involved, superior to that of oth- 
er members of the general public. 
Caen v. Gassoway, 125 Okl. 97, 256 


{h] In Pennsylvania (1) under 
what statute proceeding is had de- 
pends upon whether election is or 
is not wholly illegal. In re Norwe- 
gian Tp. School, 21 Pa. Dist. 450. (2) 
School Code May 18, 1911 § 223 (P. 
L. p 309) applies only where it is 
sought to set aside the election as 
illegal. Where the title to the of- 
fice is at issue between the candi- 
dates and the question to be deter- 
mined is what person was elected 
at an election legally held, the pro- 
ceedings should be under the act of 
May 29, 2873: ‘CP. tsp. 208)... Hayes 
v. Boyle, 24 Pa. Dist. 57; In re South 
Connellsville’s Contested Election, 23 
Ba. Dist. 915, 41 Pa. Co. 4863. In re 
East Cocalico Tp. Election, 39 Pa. 
Co. 271; In re Norwegian Tp. Elec- 
tion’ Contests, 393 Pa. Co. 231. (3) 
Ten qualified voters may require con- 
test. Maggese’s Pet., 23 Pa. Dist. 
660, 41 Pa. Co. 450. (4) In proceéd- 
ings under § 223 of the school code 
of May 18, 1911, the election must 
be contested within 10 days after 
date of election and the time limit 
eannot be enlarged. In re Norwe- 
gian Tp. Election Contests, 39 Pa. 
Co. 2381. See Maggese’s Pet., 23 Pa. 
Dist. 660, 41 Pa. Co. 450. (5) For 
the statutory mode of procedure is 
mandatory. Maggese’s Pet., 23 Pa. 
Dist. 660, 41 Pa. Co. 450. (6) But 
this relates only to a contest of the 
validity of an entire election, and not 
to determining which of several can- 
didates was elected to a particular 
office. Armstrong’s App., 293 Pa. 1, 
141 A 633. (7) Contests between can- 
didates for the office of school di- 
rector, aS such contests for other 
offices, are governed by Act May 19, 
1874-§ 18 (PB: Li pp 208, 213), which 
allows thirty days after the elec- 
tion for the institution of proceed- 
ings. Armstrong’s App., 293 Pa. 1, 
141 A 6338. (8) Under the statute 
of May 8, 1854 (Purdon Dig. p 239 
pl 21), it was held that the continu- 
ing members of a school board can- 
not act as judges of the legality of 
the election of new directors, as that 
statute required the court of quar- 
ter sessions to examine into the elec- 
tion whenever contested by not less 
than ten citizens (Bouton v. Royce, 
10 Phila. 559 [aff 1 Walk. 215]), (9) 
but that the court of quarter ses- 
sions did not have jurisdiction to 
inquire into the legality of the elec- 
tion of school directors at the in- 
stance of supporters, but could do 
so only at the instance of contestants 
(Collins’ Case, 2 Grant 214). 


‘ [i] In Texas (1) in an election 
contest based on an alleged fraud- 
ulent act of the election officers, the 
question whether such officers had 
fraudulently not counted or had sub- 
stituted ballots was held to be one 
for the jury. Schultz v. Damron, 
(Civ. A.) 2 SW (2d) 542. (2) Where 
there is a contest over the office 
of superintendent of public schools 
between two claimants, appointed by 
different boards of trustees, it is not 
necessary that a claimant present his 
claim to the state superintendent of 


public instruction before bringing 
suit for the office. Kimbrough v. 
Barnett, 93 Tex. 301, 55 SW 120. 


(3) It has been held that the trus- 
tees of an independent school dis- 
trict are “county officers’ within the 
election contest statute and that the 
district court has jurisdiction to try 
_an election contest for such Offices. 
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Keyker v. Watson, (Civ. A.) 291 SW 


957. But see Malinowski v. Tilley, 
147 Wash. 405, 266 P 166 (holding 
district school officers not to be 
“county officers” within a similar 
statute). 

{j] In Washington, Remington 
Comp. St. §§ 5366-5382, relating to 


election contests, applies only to con- 
tested elections of officers enumer- 
ated in the statute, and such pro- 
‘ceedings will not lie to contest an 
election for the office of school di- 
rector. It is not enumerated in the 
statute, and since the right to hear 
and determine an election contest is 
not ordinarily a judicial function of 
the courts, it can be exercised by 
them only and to the extent the right 
is conferred by statute. Malinowski 
v. Tilley, 147 Wash. 405, 266 P 166. 


[k] In England by the Hlemen- 
tary Education Act (1870) § 33, ques- 
tions as to the right of any person 
to act as a member of a school board 
may be inquired into by the educa- 
tion department; and a petition 
against his election cannot be sus- 
tained under the Corrupt Practices 
(Municipal) Act of 1872. In re West 
Bromwich School Bd., 5 CC. P. D. 191. 


[1] In Canada a petition in con- 
testation of an election of a school 
commissioner may not be amended 
by changing the first name of one 
of the petitioners, since such a 
change cannot be made in a security 
bond given by one of the petitioners, 
which is a contract, and the peti- 
tion cannot be amended if the se- 
curity is not. Dame v. St. Germain, 
6 Que. Pr. 449. 


[m] Proceedings for recovery of 
office papers.—A school director’s 
remedy to recover papers belonging 
to the office from one who is ap- 
pointed director by the old assessor 
and moderator, who claim to hold 
over by reason of their successors’ 
not qualifying, is under Howell 
Annot. St. Mich. ce 295, entitled ‘‘Pro- 
ceedings to compel the delivery of 
books and papers by public officers 
to their successors,’ which provides 
by section 8547, that the succes- 
sor, aS well, can take the proceedings 
against any person having possession 
of such books and papers as against 
his predecessor. Culver v. Arm- 
strong, 77 Mich. 194, 43 NW 776. 

Proceedings for recovery of books, 
papers, and other appurtenances of 
public offices in general see Officers 
§§ 216-219. 


59. Conn.—Hinckley v. Breen, 55 
Conn. Alo oN Ago. 

Ill.—Gale v. Knopf, 193 Ill. 245, 
62 NE 229. 

Oh.—State v. Goodale, 6 Oh. Dec. 


(Reprint) 854, 8 AmLR 432. 


Pa.—Com. v. Parsons, 217 Pa. 435, 
66 A 657; Gilroy’s Appeal, 100 Pa. 
5; Hagner v. Heyberger, 7 Watts & 
S. 104, 42 AmD 220. 


Wis.—State v. Vanhuse, 
15, 97 NW 503; 


Ont.—Chaplin v. Woodstock Public 
School bay ei G6 wOntig ass: qe ras iV. 
Standish, 6 Ont. 408. 


{a] The granting of an order for 
a quo warranto is in the discretion 
of the court (1) and where the term 
of defendant’s office will expire be- 
fore the issue can be tried, the mo- 
tion will be dismissed without costs. 
Reg. v. Evans, 31 Ont. 448. 
Where, pending an action to remove 
a school treasurer for failure to give 
a proper bond, after re-election, and 
having taken oath, and acted as such 
officer for more than one year, such 


120 Wis. 


(2) 
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relative to public officers in general,®° it is well set- 
tled that the title of district and other local school 
officers cannot be inquired into collaterally.*+ 
injunction will not be granted to prevent persons 


An 


treasurer tenders a good and sufli- 
cient bond relating back to the be- 
ginning of his term, the court is not 
compelled to render a judgment of 
ouster. State v. Stewart, 90 Kan. 
TAS, LS. PFT 82. (3) Also where 
votes are improperly rejected but it 
is morally certain that election ex- 
presses wishes of majority of voters, 
writ may be refused. Rex Vv. 
Landry, 44 N. S. 138. F 


b] The relator must depend on 
the strength of his own title in such 
a proceeding. State v. Goodale, 6 
Oh. Dec. (Reprint) 854, 8 AmLR 432. 


[ec] A quo warranto will not lie 
for the office of clerk to a school 
board, where he holds his office dur- 
ing the pleasure of the board. Brad- 
aoe \ Sylvester, 25 L. T. Rep. N. 

. 459. 


[ad] Judgment of ouster is prop- 
erly entered in quo warranto (1) 
against officers of a high school dis- 
trict, organized under a void law, 
and where, subSequent to the elec- 
tion of such officers, the district is 
dissolved by an authorized election 
(Peo. v. Cowen, 283 Ill. 308, 119 NE 
335), (2) and directors holding un- 
der an illegal election may be ousted 
by quo warranto proceedings (State 
Vepeyland, « Oe Cire Ctaelwon@© pm@ ir. 
Dec. 633). 


[e] Burden of proof.—(1) When 
the incumbent of an office is called 
on by the state, in quo warranto, 
to show his title thereto, the’ bur- 
den is on him to show it; but this 
rule of law is based on the assump- 
tion that public officers who are in- 
trusted with the power to institute 
quo warranto proceedings will use 
their authority under a sense of of- 
ficial responsibility and will not at- 
tempt to oust the incumbent of an 
office unless there is probable cause. 
State v. Fasse, 189 Mo. 532, 88 
1. (2) In election contest proceed- 
ings, however, the burden of proof 
is on the contestant to show the ille- 
gality of an _ election. Findley v. 
Sorenson, (Ariz.) 276 P 843. 


[f] Election contest proceedings 
do not exist in the absence of stat- 
utory authority therefor. Malinow- 
A v. Tilley, 147 Wash. 405, 266 P 

[g] Bill by school district.—(1) 
Where the school district is not a 
party, title to a school office can 
be tested only by quo warranto. 
Hinckley v. Breen, 55 Conn. 119, 9 
AN Sik. (2) But the school district 
itself may file a bill to prevent rival 
parties, each claiming to represent 
it, from making contracts in its 
name. Hinckley v. Breen, supra. 


[h] Mandamus.—It has been held 
that the title to a school office can- 
not be tried by mandamus. Peo. v. 
Askins, 200 Ill. A. 621. 


[i] Revocation of appointment.— 
Where school directors claim under 
a voidable order of appoittment, quo 
warranto proceedings are not re- 
quired to remove them, but revoca- 
tion of the voidable appointment is 
sufficient. In re Hanover Tp. School, 
290 Pa. 95,'137 A 811. 


Matters relating to quo warranto 
generally see Quo Warranto 51 C. J. 
Dp 30.7: 

Method of determining title to pub- 
lic offices in general see Officers §§ 
213-232. 3 

“Quo warranto” distinguished from 
“election contest’ see Elections § 6. 

60. See Officers § 213. 


61. See cases infra this note. 
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in school offices from exercising the functions there- 
of, or interfering with the school,®? although per- 
sons already in school offices may obtain an injune- 
tion to restrain persons claiming to be officers de 
jure from interfering with the management of the 
school pending quo warranto proceedings.®* 
title of school directors or trustees cannot be ques- 
tioned in a suit for an injunction to restrain the 
collection of taxes in the levy of which the trustees 
In an action for 
breach of a school-teacher’s contract, it cannot be 
shown that the school board treasurer lacks title 
because of his failure to file a bond.® 
the authority of persons apparently appointed school 


or directors have participated.®4 


[a] Collateral attack on appoint- 
ment by judge.—A county judge in 
appointing a school director pursvi- 
ant to statutory authorization dues 
not act in a judicial, but only in an 
administrative, capacity, so that his 
order may be attacked collaterally 
by quo warranto or an action for 
usurpation of office. Pertuis v. Wil- 
liams, 137 Ark. 425, 208 SW 789. 


[b] Who may question title.—(1) 
Without statutory authorization to 
do so, members of a school board 
cannot question the title of a per- 
son duly elected to membership or 
refuse him a seat because they be- 
lieve he lacks the necessary qual- 
ifications. Com. v. Mann, 5 Pa. Dist. 
439. (2) And it is the duty of the 
school board to accept the certificate 
of the election board as to who was 
elected to office of school director. 
Com. v. Whitloc, 12 Pa. Dist. 791. 


62. Hancock v. Santa Barbara Bd. 
of Education, 140 Cal. 554, 74 P 44; 
Soldier Dist. Tp. v. Barrett, 47 Iowa 

; Welker v. Lathrop, 210 N. Y. 
104 NE 938; Fowler v. Park, 
~ 1, 190 P 668; CGilroy7s App-:, 
100 Pa. 5; Hagner v. Heyberger, 7 
(Pan) L044 Ama 92/2/0) 
- Bowen v. Panola County School Bad., 

(Tex, Civ. A.) 16 SW (2d) 424. 


ee Brady v. Sweetland, 13 Kan. 
64. Brown v. Fouts, 307 Ill. 4380, 
188 NE 721; Schmohl v. Williams, 


215 Ill. 63, 74 NE 75; O’Brien v. Gas- 
soway, 125 Okl. 97, 256 P 929; Boesch 
v. Byrom, 37 Tex. Civ. A. 35, 838 SW 
18. 

[a] Validity of appointment of 
collector of school taxes cannot be 
inquired into in an action to enjoin 


the collection of taxes. Locust 
Mountain Coal, ete, Co. v. Curran, 
10 Phila. (Pa.) 543. 

65. Martin v. Ramsey County 


Common School Dist. No. 3, 163 Minn. 
427, 204 NW 320. See also Peter 
Mintener Lumber Co. v. School Dist. 
No. 56, 84 Mont. 461, 277 P 9 (hold- 
ing that the title of a school district 
elerk cannot be questioned in an ac- 
tion for the price of lumber sold to 
the school district). 


66. Colton v. Beardsley, 
(Nh, “a ADs 

67. McDaniel v. Stephenson Coun- 
ty Dist. No. Sixteen School Direc- 
tors, 125 IW. A. 332. 


68. See Officers §§ 366-373. 


69. Ark.—School Dist. No. 38 v. 
Clay County Bd. of Education, 180 
Ark, 378, 21 SW (2d) 602; Carroll 
vy. Leemon Special School Dist., 175 
Ark: 274, 299 SW it; Gardner v. 
Goss, 147 Ark. 178, 227 SW 25. 


Ga.—Stephens v. Habersham Coun- 
ty School Dist. No. 154 Ga. 275, 


388 Barb. 


BY 
OX) 


114 Sm 197; Morris v. Smith, 153 
Ga. 438, 112 SE 468. 
Tll.—Brown v. Fouts, 307 Ill. 430, 


138 NE 721. 


SCHOOLS AND SCHOOL DISTRICTS 
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Similarly, 


Ky.—Miller v. Feather, 176 Ky. 268, 
195 SW 449; Fishback v. Graded 
School Dist. No. 47, 152 Ky. 519, 153 
Sw 748. 

Mich.—Connine v. Smith, 190 Mich. 
631) 157 NW 450; Tallmadge Tp. 
School Dist. No. 8 v. Root, 61 Mich. 
Bi, VS INOW ABP, 

Miss.—Peets v. Martin, 135 
AOS AMOR TS 3s 
24 Miss. 418. 

Mo.—State v. Foxworthy, 301 Mo. 
3876, 256 SW 466; Franklin Ave. Ger- 
man Sav. Inst. v. Roscoe Bd, of Ed- 
ucation, 75 Mo. 408. 


Mont.—Peter Mintener Lumber Co. 


Miss. 
Rhodes v. McDonald, 


v. Carter County School Dist. No. 
56, 84 Mont. 461,277 P 9. 
N. J.—Kimball v. Hendee, 57 N. 


J. L. 307, 30 A 894. 


N. Y.—Morrison v. Sayre, 40 Hun 
465; Hamlin v. Dingman, 41 How 
Pr 132 [rev on other grounds 5 Lans. 
61]. 


N. C.—Alexander v. Lowrance, 182 


N. C. 642, 109 SE 6389. 

S. C.—Dove v. Kirkland, 92 S. C. 
313, 75 SE 503; Welch v. Getzen, 
85 S. C. 156, 67 SE 294. 

Tex..-Bowen v. Panola County 


School’ Bay (Civ, "AD 16, Swi (Za) 
AA IS OCSCMN Ven Sy LOM motel ex. ClVe 
IX, Bia, SEY SNE ASS 


ese oe v. Perkins, 39 Vt: 
DVS. 


W. \Va.—Privett v. Slab Fork 
School Dist. Bd. of Education, 104 
W. Va. 351, 138 SE 461. 


70. See cases infra this note. 


[a] Where, pursuant to an opin- 
ion of the state superintendent of 
public instruction, one of two con- 
testants for the office of school di- 
rector assumes the duties of the of- 
fice and acts as such officer, he is, 
while so acting, a de facto officer 
of that district. Bishop v. Fuller, 
78 Nebr. 259, 110 NW 715. 


[b] Holding over with acquies- 
cence of public——Where an old dis- 
trict was supplanted by a new and 
larger district whose officers were 
not properly elected, and the board 
of officers of the old district held 
over and acted openly, notoriously, 
and in good faith for the new dis- 
trict, with the apparent acquiescence 
of the people, the old officers were 
held to thereby become de facto of- 
ficers of the new district. Herbst v. 
Held, 194 Iowa 679, 190 NW 158 
(holding the old board de facto of- 
ficers even though no mention was 
made of acquiescence); Nelson _ v. 
Williamsburg Bd. of Education, 215 
Ky. 40, 284 SW 386. See also Mil- 
ford School Town v. Zeigler, 1 Ind. 
AG Lesh) 2 Ne 3038) Gioldines that 
where school trustees, with the ac- 
quiescence of the school town, con- 
tinue. to act as such after the ex- 
piration of their term, and before 
their successors are appointed, they 


[§§ 183-184 


trustees cannot be inquired into in an action brought 
against them for acts done by them as trustees.®¢ 
Defendant in an action of forcible detainer cannot 
question the manner and legality of the election of 
the school directors who are plaintiffs.°? 


[§ 184] (2) De Facto Officers. 
relating to de facto officers generally,°® one who has 
entered into the possession and assumed to exer- 
cise the functions of a district or other local school 
office, by virtue of an apparent election or appoint- 
ment,°® and more particularly if there is acquies- 
cence on the part of the public or publie authori- 
ties,7° is an officer de facto and this, although he is 
not eligible to hold the office;71 his election or ap- 


Under the rules 


are officers de facto); Barrett v. 
Sayer, 12 NYS 170 (holding that, 
where the trustee of a school district, 
disputing the legality of an ad- 
journed school meeting at which his 
successor was elected, continued to 
claim and hold the office and all the 
property of the district, and to act 
as sole trustee, and in that capacity 
employed plaintiff as teacher, and, in 
payment of his wages, made a draft 
on the supervisor of the town, such 
acts were valid as those of an offi- 
cer de facto, and plaintiff could re- 
cover on the draft). 


_ [ce] Recognition at directors’ meet- 
ings.—Persons who entered the office 
of district school directors, exercised 
the duties thereof, and were recog- 
nized as such at all directors’: meet- 
ings, were held directors de facto, 
even though the officers who elected 
them were not themselves competent 
or were without authority to make 
the appointments. Cowles v. Rome 
Independent School Dist., 204 Iowa 
689, 216 NW 83. 


[d] Recognition by county board 
or superintendent.—(1) Where the 
acts of a person, claiming to be a 
school trustee under an invalid elec- 
tion, are recognized by the county 
superintendent, he is a de facto trus- 
tee and his acts are valid. Ison v. 
Watson, 169 Ky. 150, 183 SW 468. 
(2) And if certain persons are elected 
district trustees by an election, not 
ordered by the county board of ed- 
ucation in whom the power resides, 
but the county board recognizes and 
approves those so elected and causes 
them to be commissioned, and they 
act as trustees under such commis- 
Sion, they are de facto officers. De 
Loach v. Newton, 134 Ga. 739, 68 
SH 708, 20 AnnCas 342. 


[e] General recognition without 
evidence of election or appointment. 
—A person who has been duly elected 
as a member of the board of direc- 
tors is at least a de facto chairman 
of the board, where he is general- 
ly supposed to be the regular chair- 
man of the board and has been rec- 
ognized as such by the sheriff, by 
the county superintendent, by the 
other directors, and the clerk of the 


district. State v. Hall, 73° Or 238; 
144 P 475. 
[f] Without election or appoint- 


ment to give color of title a person 
may become a de facto officer if he 
has notoriously performed for such 
a length of time, with the acquies- 
cence of the public, as to give him 
the general reputation in ~the official 
district of being in that respect what 
he assumes to be. Hand v. Deady, 
Soaeeun 75, 29 NYS 633. See Officers 


71. Ark.—School Dist. No. 88. v. 
Clay County Bd. of Education, 180 
Ark. 378, 21 SW (2d) 602; Carroll 
v. Leemon Special School Dist., 175 
Ark. 274, 299 SW 11. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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pointment is irregular or illegal;*? he has failed 
to qualify, as by taking an oath or giving a bond;** 
the district for which he purports to act has been 
irregularly or illegally organized;7* or he has va- 
cated his office by removing from the district.*® 
official acts of a de facto school officer, which a de 


Mich.—Connine v. Smith, 190 Mich. 
631, 157 NW 450. 


Mont.—Peter Mintener Lumber Co. 
v. Carter County School Dist. No. 
56, 84 Mont. 461, 277 P 9. 


: N. Y.—Morrison v. Sayre, 40 Hun 
65. 


S. C.—Dove v. Kirkland, 92 S. C. 
313, 75 SH 503. 


W. \Va.—Privett v. Slab Fork 
School Dist. Bd. of Education, 104 W. 
Va. 351, 138 SE 461. 


[a] Applications of rule.—(1) Un- 
der a statute providing that the per- 
son chosen district clerk should not 
be a member of the board, it was 
“held that, although a member of the 
board was chosen clerk, if he as- 
sumed to act, he was a de facto hold- 
er of that office. Peter Mintener 
Lumber Co. v. Carter County School 
Dist. .No; 756, S84 Mont. 461, 277 BP 
9. (2) Similarly, where there was 
a constitutional provision that no 
person shall hold two offices of honor 
or profit at the same time, it was 
held that a person who was a mem- 
ber of a board of assessors was, when 
appointed to the office of school dis- 
trict trustee, a de facto trustee. 
Dove v. Kirkland, 92 S. C. 313, 175 
SE 503. (3) A person who held an- 
other incompatible office was held to 
be, when acting as a member of a 
county board of education, a de facto 
member thereof. School Dist. No. 
38 v. Clay County Bd. of Education, 
180 Ark. 378, 21 SW (2d) 602. (4) 
And the president of a school board 
who forfeited his right to the office 
by accepting the incompatible office 
of justice of the peace, but continued 
to exercise the functions of the of- 
fice of the school board president, 
was regarded a de facto officer of 
such office until ousted. Privett v. 
Slab Fork School Dist. Bd. of Edu- 
cation, 104 W. Va. 351, 138 SE 461. 
(5) Where justices of the peace were 
ineligible to be elected as_ school 
trustees because of statute declaring 
them ineligible to hold such office 
and that any votes cast for such an 
officer for membership on a board 
of education would be void, but a 
justice of the peace was neverthe- 
less elected, Sworn, and recognized 
as a trustee and member of the 
board, it was held that he was a de 
facto school _ officer. Connine v. 
Smith, 190 Mich. 631, 157 NW 450. 


72. Ark.—Gardner v. Goss, 147 
Ark. 178, 227 SW 25. 


Ga.—Stephens v. Habersham Coun- 
ty School Dist. No. 3, 154 Ga. 275, 
114 SE 197; Morris v. Smith, 153 Ga. 
438, 112 SE 468. 


Iowa.—Cowles v. Rome Independent 
ecupel Dist., 204 Iowa 689, 216 NW 
3. 


Ky.—Willis v. Skinner, 211 Ky. 340, 
277 SW 490; Miller v. Feather, 176 Ky. 
268, 195 SW 449; Ison v. Watson, 169 
Ky. 150, 1883 SW 468; Fishback v. 
Graded School Dist. No. 47, 152 Ky. 
519, 153 SW 748. 

Mich.—Tallmadge Tp. School Dist. 
No. 8 v.' Root, 61 Mich. 373, 28 NW 
1382. 

Miss.—Donald v. Stauffer, 140 Miss. 
752, 106 S 357; Peets v. Martin, 135 
Miss. 720, 101 S 78. 

Mo.—State v. Foxworthy, 
376, 256 SW 466. 

Nebr.—Hall County School Dist. No. 
25 v. Cowee, 9 Nebr. 538, 2 NW 235. 


N. J.—Kimball v. Hendee, 57 N. J. 


301 Mo. 
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L. 307, 30 A 894. 

N. Y.—Hamlin v. Dingman, 41 How 
Pr 132 [rev on other grounds 5 Lans. 
61). 

S. C.—Welch v. Getzen, 85 S. C. 156, 
67 SH 294. 


Tex.—Boesch v. Byrom, 37 Tex. Civ. 
A. 35, 83 SW 18. 


[a] School district director retain- 
ing office after tie vote has been held 
to be at least a de facto director. 
Consolidated School Dist. No. 31 v. 
Angus, 85 Colo. 505, 277 P 466. 

[b] County superintendent cannot 
oust de facto board of education by 
declaring the offices wacant and ap- 
pointing a new board, on discovering 
that the de facto members were ille- 
gally elected. Kimball v. Hendee, 57 


N. J. L: 307, 30 A 894. 
ce Rhodes v. McDonald, 24 Miss. 
74. Brown v. Fouts, 307 Ill. 430, 138 


NE 721; 
Imst. “vi 
Mo. 408; 


Franklin Ave. German Sav. 
Roscoe Bd. of Education, 75 
Walcott v. Wells, 21 Nev. 
47, 24 P 367, 37 AmSR 478, 9 LRA 
59; Bowen v. Panola County School 
Bd., (Tex.-Civ. A.) 16 SW (2d) 424. 

75. Graham v. School Dist. No. 69, 
so Or. 263, 54 P 185. 


76. U. S.—National L. Ins. Co. v. 
Huron Bd. of Education, 62 Fed. 778, 
10 CCA 637 [certiorari den 159 U. S. 
262, 15 SCt 1041, 40 L. ed. 147]. 


Ark.—School Dist. No. 38 v. Clay 
County Bd. of Education, 180 Ark. 378, 
21 SW (2d) 602; Carroll v. Leemon 
Special School Dist., 175 Ark. 274, 299 
SW 11; Davis v. White, 171 Ark. 385, 
284 SW 764. 


Colo.—Consolidated School Dist. No. 
31 v. Angus, 85 Colo. 505, 277 P 466. 


Ga.—Sheffield v. Patmos School 
Dist., 157 Ga. 660, 122 SE 57; Jennings 
v. New Bronwood School Dist., 156 
Ga. 15, 118 SE 560; Stephens v. Haber- 
sham County School Dist. No. 3, 154 
Ga. 275, 114 SE 197; Morris v. Smith, 
153 Ga. 438, 112 SE 468 (election held 
by de facto trustees to vote a special 
tax and assessment of the same); De 
Loach v. Newton, 134 Ga. 739, 68 SE 
708, 20 AnnCas 342. 


Ind.—Milford School Town v. Zeig- 
ler, 1 Ind. A. 138, 27 NE 303. 


a. st v. Held, 194 Iowa 
679, 190 NW 153. 


Ky.—Willis v. Skinner, 211 Ky. 340, 
277 SW 490; Miller v. Feather, 176 
Ky. ‘268, 195 SW 449; Fishback v. 
Trustees Graded School Dist. No. 47, 
152 Ky. 519, 153 SW 748. 


Siu ne v. Fournet, 13 La, Ann. 
Me.—Woodbury v. Knox, 74 Me. 462. 
Mass.—Williams v. Lunenburg 

Sree Dist. INo. 1, 21 Pick. 75, 32 AmD 
Mich.—Connine v. Smith, 190 Mich. 

631, 157 NW 450; Tallmadge Tp. 

School-Dist. No. 8 v. Root, 61 Mich. 

373, 28 NW 132. 


Miss.—Donald v. Stauffer, 140 Miss. 
752, 106 SW 357; Peets v. Martin, 135 
Miss. 720, 101 S 78; Rhodes v. McDon- 
ald, 24 Miss. 418. 

Mo.—State v. Foxworthy, 301 Mo. 
376, 256 SW 466; Franklin Ave. Ger- 
man Sav. Inst. v. Roscoe Bd. of Edu- 
cation, 75 Mo. 408. 

Nebr.—Hall County School Dist. No. 
25 v. Cowee, 9 Nebr. 58, 2 NW 235. 


[56 C.J.] 318 


jure officer would be authorized to do, are, if per- 
formed in the prescribed manner, as valid and bind- 
ing on the public and third persons as the acts of 
de jure officers, and his authority to act cannot 
be questioned collaterally.*°® 
though the acts are performed pending a contest or 


This is true even 


ian J.—Kimball v. Hendee, 57 N. J. 
. 807, 80 A 894. 


<0 Y.—Morrison v. Sayre, 40 Hun 
465; De Wolf v. Watterson, 35 Hun 
111; O'Neill v. Battie, 15 NYS 818; 
Barrett v. Sayer, 12 NYS 170; Ham- 
lin v. Dingman, 41 HowPr 132 [rev on 
other grounds 5 Lans. 61]. 


P Or.—State v. Hall, 73 Or. 231, 144 P 
165 


Vt.—Goodwin v. Perkins, 39 Vt. 598 
(holding a tax collector justified in 
serving a warrant issued by a de facto 
prudential committee). 


W. Va.—Privett v. Slab Fork School 
Dist. Bd. of Education, 104 W. Va. 
351, 138 SHE 461. 


Eng.—Scott v. Great Clifton, ete., 
School Bd., 14 Q. B. D. 500. 


Ont.—Gill v. Jackson, 14 U. C. Q. 
Bo 119. 


But see White v. Archbald Borough 
School Dist., 5 Pa. Cas. 323, 8 A 4438 
(holding that one who contracts with 
and renders services for a de facto 
school board, which is not such de 
jure, cannot recover from the school 
district the value of such services). 


[a] De facto school directors may 
elect directors to fill vacancies in the 
board in the same way as if they 
themselves had been legally elected. 
State v. Foxworthy, 301 Mo. 376, 256 
SW 466. 


[b] Duty of courts to aid.—Where 
a school-board who are in possession 
of their office under an appointment 
by the circuit court judges, under the 
Maryland act of 1872, refuse to sur- 
render to a new board appointed by 
the governor, as provided for by the 
act of 1892, chapter 341, it is the duty 
of the court to aid the public board 
in obtaining money set apart for the 
public schools, as long as it is in ac- 
tual possession of the office, so that 
there shall be no stoppage of the pub- 
lic business. Washington County 
New School Comrs. v. Washington 
County Old School Comrs., 77 Md. 283, 
abaAe td oy 


[ec] De facto school committee can, 
by mandamus, compel school treasur- 
er (1) to deliver up the proceeds of 
certain bonds and create a fund for 
the erection of a school building. 
Alexander v. Lowrance, 182 N. C. 642, 
109 SH 689. (2) And when a warrant 
is drawn by those who are de facto 
directors of the public school of a 
particular district the treasurer upon 
whom it is drawn cannot set up as a 
defense that the directors were not 
elected and had not qualified as di- 
rectors. Miahle v. Fournet, 13 La. 
Ann. 607 (parish treasurer); Kimball 
v. Hendee, 57 N. J. L. 307, 30 A 894. 


[d] Payment of proceeds of bonds 
to de facto school district treasurer 
is to be regarded as a receipt of the 
proceeds by the district. Davis v. 
White, 171 Ark. 385, 284 SW 764. 


{e] Liability of de facto clerk.— 
A clerk de facto of a school district 
is not liable for certifying to the as- 
sessor that at a legal and duly organ- 
ized meeting it was voted to raise a 
certain sum of money, on the ground 
of illegality in the meeting at which 
he was elected clerk, or of informal- 
ities and irregularities in calling and 
conducting the second meeting. Al- 
len v. Metcalf, 17 Pick. (Mass.) 208. 


[f{] Ratification.—A board of edu- 
cation legally elected can ratify and 
render valid the acts of preceding de 
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quo warranto proceeding which subsequently termi- 
nates in the ouster of the de facto officer from of- 
fice.77 On the other hand, the acts of one who is 
not even a de facto school officer are absolutely 
void.78 If there has not even been the form of an 
election or appointment, and no acts with acquies- 
cence for a sufficient length of time, a person can- 
not become a de facto officer by merely claiming title 
to the office.*® Moreover, another person cannot be 
regarded as a de facto school officer if there is al- 
ready in possession of the office, and exercising the 
functions thereof, a de jure officer.°° But it has 
been held that, where there is a de facto school board 


actually in possession of the office, the acts of a» 


board, which is out of possession and simply de 
jure, are invalid.’! After, however, a board of ed- 
ucation has been ousted, by the entry of a judgment 
of ouster in quo warranto, it is neither a de jure 
nor a de facto body, and the subsequent acts of the 
ousted board are invalid even though an appeal has 
been taken, since that does not suspend the judg- 
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vailing in some states,? that there cannot be a de 
facto incumbent of an office which does not have 
a de jure existence, it has been held that trustees 
elected under a statute which has not gone into ef- 
fect are not even de facto officers. Likewise, that 
since, where a statute entitles outlying and adjacent 
territory to representation on a district school board 
only when such territory contains a certain popula- 
tion and a certain amount of taxable property, 
territory which lacks these requirements does not 
have a de jure office to fill, a member elected there- 
from does not have a de facto representation on 
the district school board no matter how long his 
representation has been acquiesced to.®® 


[§ 185] (8) Term of Office;*® Holding Over. Un- 
less there is a constitutional provision to the con- 
trary,*’ the length of term, if any, which has been 
fixed by the legislature, for school offices, is con- 
trolling,** and the term of a district school officer 
may be limited by law even though there is in the 
statute no express statement as to the length of 


ment of ouster.®? 


facto officers which were -performed 
under an invalid and unconstitutional 
law. Dubuque Female College v. Du- 
buque Dist. Tp., 13 Iowa 55. 

Contracts of de facto school officers 
see infra § 504. 


Employment of teachers by de facto 
officers see infra § 306. 


Validity of acts of de facto officers 
generally see Officers § 378. 


77. Gardner v. Goss, 147 Ark. 178, 
227 SW 25; Cowles v. Rome Independ- 
ent School Dist., 204 Iowa 689, 216 NW 
83. 


7g. I1l.—Peo. v. Cleveland, etc., R. 
Co., 312 Ill. 48, 143 NE 425; School 
Directors v. National School Furnish- 
ing Co., 53 Ill. A. 254. 


Iowa.—Bennett v. Colfax Dist. Tp., 
53 Iowa 687, 6 NW 36. 


Ky.—-Matlingly v. Vancleave, 61 SW 
acim, LO. 


Me.—Woods v. Bristol, 84 Me. 358, 
24 A 865. 


Nev.—State v. Blossom, 19 Nev. 312, 
10 P 430. 


N. Y.—Hand v. Deady, 79 Hun 75, 
29 NYS 633. 


Pa.—Genesee Tp. Independent 
School Dist. v. McDonald, 98 Pa. 444. 


79, Hand y. Deady, 79 Hun 75, 29 
NYS 638. 


80. I1]1.—School 
tional School Furnishing Co., 
A. 254 


Iowa.—Bennett v. Colfax Dist. Tp., 
53 Iowa 687, 6 NW 36. 


Me.—Woods vy. Bristol, 
24 A 865. 


Nev.—State v. Blossom, 19 Nev. 312, 
10 P 430. 


Pa.—Genesee Tp. Independent 
School Dist. v. McDonald, 98 Pa. 444. 


81. Caldwell v. Marvin, 8 OhNPNS 
387. 


[a] Payment of counsel fees, in- 
curred to contest title of officers de 
facto, out of district treasury.— 
Where there is a de facto board of 
education in office and the de jure 
board employs counsel to bring quo 
warranto proceedings, the act of the 
de jure board while the de facto board 
is in office is invalid, but when later 
the de jure board is reinstated to of- 
fice it may recognize and pay a moral 


Directors v. Na- 
53) Ill. 


84 Me. 358, 


In accordance with the rule, pre- 


obligation incurred or resting upon it 
by means of the necessary legal serv- 
ices rendered, but this can be done 
only in the manner prescribed by law. 
Caldwell v. Marvin, 8 OhNPNS 3887. 


82. Peo. v. Cleveland, ete., R.-Co., 
312 Ill. 48, 143 NE 425. See Smythe 
v. Lapsley, 64 SW 733, 23 KyL 1065 
(holding that a person who continues 
in office after the county superintend- 
ent has lawfully declared his office va- 
cant is not even a de facto officer). 


83. See Officers § 367. 
- 84 Gray v. Ingleside Independent 
School Dist., (Tex. Civ. A.) 220 SW 
350. 

85. Jay v. Emporia Bd. of Educa- 


tion, 46 Kan. 525, 26 P 1025. 


86. “Term of office” defined see Of- 
ficers § 97. 
87. See cases infra this note. 


[a] An act fixing a longer term 
than that permitted by the constitu- 
tion of a state is unconstitutional and 
void. State v. Harris, 19 Nev. 222, 8 
P 462 (so holding as to St. [1885] p 
111 § 2, which provides that school 
trustees shall be elected in May of 
each year; that the number shall be 
three, except when the number of 
census children for the preceding year 
exceeds four hundred, in which case 
it shall be five; that the trustees shall 
hold office for one, two, and three 
years, respectively; and that, except 
as provided above, one trustee shall 
be elected annually to hold office for 
three years where there are three trus- 
tees, and for five years where there 
are five trustees, the provision for 
holding office for five years being in 
conflict with the constitutional prohi- 
bition declaring that “the legislature 
shall not create any office the term of 
which shall be longer than four 
years,” except as otherwise provided 
by the constitution, and the whole act 
is thereby made void); Rowan y. King, 
(Tex.) 55 SW 123; Kimbrough v. Bar- 
nett, 93 Tex. 301, 55 SW 120 (both 
holding that the Texas act of March 
30, 1899, providing a uniform method 
of electing school trustees, and giving 
a four-year term to the trustees is 
void, as a whole, under Const. art 16 
§ 30, providing that the duration of 
officers not fixed by the constitution 
shall never exceed two years). But 
see San Antonio Independent School 
Dist. v. State, (Tex. Civ. A.) 173, SW 
525 (holding that, although the act of 
1909 [Local & Spec. Acts 31st Leg. 


ce 84], as amended by Act March 26, 
1913 [Local & Spec. Acts 33rd Leg. 
c 93] §§ 2, 3, fixing the terms of trus- 
tees of independent school districts at 
more than two years, was in violation 
of the constitution, yet the statute 
was valid only as to the excess in the 
terms). 


{[b] Appointees to fill vacancies.— 
Under a constitutional provision that 
when vacancies occur prior to any 
general election they shall be filled by 
appointment, which appointments 
shall expire at such time after the 
next general election as the persons 
so elected to fill such vacancy shall be 
qualified, a person appointed to fill a 
vacancy was held to take office not 
for the expired term, but only until 
the person elected to fill the vacancy 
at the next general election was quali- 
fied, and a statute, apparently provid- 
ing that persons appointed to fill va- 
cancies should hold for the unexpired 
term, was construed to mean only that 
those appointed to fill vacancies in 
appointive offices should hold for the 
unexpired term. State v. Board of 
Canvassergs, 87 W. Va. 472, 105 SE 
695. 


General rule where statute fixes 
term in excess of constitutional limi- 
tation see Officers § 101. 


88. Swango v. Rose, 105 Ky. 294, 
49 SW 40, 20 KyL 1243; Meadors v. 
Patrick, 56 SW 652, 22 Ky Li” 95; 
Flaugher v. Yates, 56 ‘SW 411, 57 SW 
244, 22 KyL 77; State v. Weatherby, 
17 Nebr. 553, 23 NW 512. 


[a] MIllustration.—Where a statute 
provides that in cdses of school offi- 
cers an appointee to fill a vacancy 
shall hold until the end of the term, 
and until his successor is appointed 
and qualified, the term of a person ap- 
pointed to fill a vacancy in the office 
of school district trustee ‘does not 
necessarily end with the next gen- 
eral election. Swango v. Rose, 105 
Ky. 294, 49 SW 40,.20 KyL 1248; 
Meadors vy. Patrick, 56 SW 652, 22 
KyL 95; Flaugher v. Yates, 56 SW 
411, 57 Sw 244,22 KybL 77% 


[b] Inconsistent provisions as to 
term.—Where the statutory provi- 
sions as to the terms of district school 
board members were so inconsistent 
that they could not be applied, it was 
held that the terms of those in con- 
flict with one of the provisions would 
not be disturbed in view of a provi- 
sion that no existing term should be 
disturbed. State v. Straw share 96 
Oh. St. 576, 117 NE 959 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the term.*® School district officers chosen at a spe- 
cial election, upon the organization of a school dis- 
trict, will hold only until the next regular annual 
meeting for the election of school officers where the 
pertinent statutes show this to have been the plain 
legislative intent.°° However, a statute providing 
that members of a school board shall hold office for 
and during the term of their residence within the 
district, without other limitations, creates in effect 
a life tenure of office in the members of the board 
conditional only upon residence within the district.®2 
Under a statute providing that district trustees 
shall select a secretary and treasurer from their 
number, the trustees chosen for such offices will 
hold them, in the absence of anything to indicate 
the contrary, until the expiration of their terms as 
trustees.°? Even though a statute does definitely 
fix the length of terms, an election of members of a 
board of education for terms longer than the stat- 
ute permits is at least valid for the statutory terms.?? 


Determination as to long and short terms. Where 
the constitution requires that the terms of all offi- 
cers be for some specified,period, and at an election 
held under a statute providing that, in the election 
of school trustees, the one receiving the highest vote 
shall be commissioned for six years, the second high- 
est for four years, and the next for two years, the 
candidates voted for all receive the same number 
of votes, there is no authority to commission either 
of them and determine their terms, as the means of 
specification provided by statute have failed.°* But 
it has been held that, where two school trustees are 
elected at the same time to fill a two- and a three- 
year term, and the statute indicates no method of 


determining which trustee is elected for the longer 


term, the fact that one of the trustees receives a 
larger. number of votes does not entitle him to the 
longer term, but that an agreement between the 
trustees elect is a proper method of deciding the 
question.°® Where the terms of school district 
trustees had expired, but they were holding over be- 
cause successors had not been elected and qualified, 
the condition contemplated by statute, providing 
that, when at any annual school election the terms 
of a majority of the trustees regularly expire, one 
trustee shall be elected for three years and the 


s9. State v. Cave, 26 Oh. Cir. Ct. 
301. 
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93. Pickering v. De Rochemont, 66 3. 


[56 C.J.] 315 


remaining trustee or trustees whose terms expire 
shall hold over for one or two years as may be nee- 
essary to prevent the terms of a majority of the 
board of trustees expiring in any one year, and 
that it shall be determined by lot what trustee shall 
hold over, and for what term, exists, and it 1s the 
duty of the school board to select by lot one of its 
members to hold over for a term of two years and 
one to hold for a term of one year, and to provide 
an election for the selection of a third member to 
hold for the statutory term of three years. Hence, 
an election is void where the candidates are desig- 
nated on the ballots as candidates for particular 
terms, since the ballots should have been called for 
the election of only one trustee for a three-year term 
and the board should have determined by lot the 
terms of the other members.°® 


Changes in terms of school district officers, who 
are legislative and not constitutional officers, may 
be made at the will of the legislature.®’ Hence, it 
has been held that, where the act under which school 
district officers were chosen is repealed and a new 
method of appointment is provided for, the terms of 
the old officers terminate and they are functi officiis.°® 
But where the members of the old board are to con- 
tinue in office until their successors were elected 
and qualified, it has been held that their terms are 
not ended by a statute providing for the election of 
a new board until after the members of the new 
board are elected and qualified.°® And the adop- 
tion of a city charter by a borough has been held 
not to terminate the terms of borough school diree- 
tors if there is no provision to the effect in the law. 
Nor are school district directors’ terms changed to 
three years by a subsequent general law where the 
act| incorporating the school district provides for 
an annual election of directors, and an amendatory 
act, containing the same provision, also provides 
that the district shall be subject to the general 
laws relating to school districts, except as otherwise 
provided in the act of incorporation and the amend- 
ment thereto.” 

If time for commencement of term of a school 
district officer has been fixed by statute,.it will be- 
gin to run from that date.* Where, however, a stat- 
ute fixes the length of the term, without designating 


Fountain County v. Marr, 22 


[a] Illustration.—Where a statute 
does not in express terms fix the term 
for a clerk of a district school board, 
but does provide that on the third 
Monday of each April the board shall 
organize by selecting a president and 
clerk, a clerk chosen at such meeting 
holds until the next organization of 
the board as his term of office. State 
Vy. Cave, -26 Oh: Cir. Ct. 301. 


90. State v. Egan, 111 Kan. 81, 206 
P 326. 


91. State v. White, 
49 S 78. 


[a] Reason.—“‘It is argued by 
counsel, however, that this is not a 
life tenure. We fail to appreciate the 
reasoning. The only limitation put 
upon the holding for life is the re- 
moval of residence from the district. 
It could as well be said that the con- 
dition of good behavior attached to 
the holding of an office is such a limi- 
tation as would prevent the office 
from being one of life tenure.” State 
vy. White, 160 Ala. 168, 176, 49 S 78. 


92. Darter v. State, 50 Ind. 510. 


160 Ala. 168, 


N. Hi. 377,23 A188. 

94 Exp. Alverson, 123 S. C. 5389, 
117 SE 316. 

95. Gilbert v. Lucas, 107 SW 751, 
32 KyL 979. 


96. Jersey v. Peacock, 70 Mont. 46, 
223 P 903. 


97. Briggs v. Outwater, 30 Barb. 
GNee ye) 501s .Com. Vv. Topper., 219 Par 
221, 68 A 666; Walpole v. Wall, 153 
SiC. 106, 1495S" 760: 


[a] School district trustees are 
school officers whose terms are cut 
short by a statute which provides that 
the term of office of ‘all school dis- 
trict officers” heretofore elected shall 
be ‘deemed expired on the second Tues- 
day of October, 1858. Briggs v. Out- 
water, 30 Barb. (N. Y.) 501. 


98. Frazier v. Sandlin, 22 La. Ann. 
537. 


99. Linn v. Chickasha Bd. of Edu- 
cation, 40 Okl. 742, 141 P 3; In re 
School Law, 2 S. D..71, 48 NW 812. 

1. Knerr v. Krause, 3 Pa. Co. 563. 

2. State v. Perkins, 13 Wis. 411. 


Ind. A. 539, 54 NE 402. 


[a] Term of truant officer.—Where 
a statute provides that the term of a 
truant officer shall be one year from 
the date of his appointment, the term 
of the truant officer does not have to 
wait until the last twelve weeks of 
school before it commences simply 
because twelve weeks was the mini- 
mum period of compulsory attendance 
at school. Fountain County v. Marr, 
22 Ind. A. 539, 54 NE 402. 


[b] In Nebraska, under Rey. St. 
(1913) § 6753, which provides that, 
when a new district is organized and 
officers elected at any time other than 
at the annual meeting, the time in- 
tervening between the date of organi- 
zation and the beginning of the next 
school year shall constitute the first 
year in the term of such officer, it was 
held that this section governed as to 
the terms of office of trustees elected 
at an organization meeting, and that 
the time elapsing from such election 
to the first annual meeting should be 
construed to constitute the first year 
of their respective terms. State v. 
Clarke, 108 Nebr. 638, 188 NW 472. 


SlG -[560. Ja]. 


any time for its commencement, the term will begin 
to run from the date of the appointment or elec- 
tion,* unless there is a statute extending the term 
of the prior incumbent until his successor is duly 


qualified,® for the term of a successor cannot com- ' 


mence until the expiration of the term of the prior 
holder of the office.© But although a statute does 
not in direct language fix the time for the beginning 
of the terms of members of a district board of 
school directors, if it provides for regular meetings 
of the board on a specified date, and requires each 
director to qualify before that date, and states that 
he shall hold office for the term to which he is elected 
and qualified, it will be implied that the legislature 
intended the terms to commence on the date fixed 
for the meetings.’ 


Expiration and holding over. It has been held 
that, where a statute provides that the terms of 
members of a school board shall commence on a 
specified day of each year, the terms of the old mem- 
bers expire on the day preceding the one designated, 
and they are thereafter functus officio if there is no 
statutory provision for their holding over.’ It is 
the general rule, however, that in the absence of a 
constitutional or statutory provision prohibiting it, 
an officer is entitled to hold over until his succes- 
sor is appointed or chosen and has qualified.? School 
district and other local officers come within the scope 
of this common-law rule,4® and moreover they are 
usually held to be within the meaning of statutes or 
constitutional provisions authorizing public officers, 
or persons in a position of public trust, to continue 
in office until their successor is elected or appointed 
and qualified.t+ Ordinarily, the right of school dis- 
trict officers to hold over is undoubted where there 

4. Peo. v. Reinberg, 263 Ill. 536, 


105 NE 715, AnnCas1915C 343, LRA 
1915E 401. 


5. School Dist. v. Bennett, 52 Ark. 
bid 13 SV J382.. Butesee State: v. 
Cave, 26 Oh. Cir. Ct. 301 (holding that 
whether or not the term of office of a 
district clerk commences immediately 


such a statute); 


12. 
194, 83 SW 932; 
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State v. Cave, 26 Oh. 
Cir. Ct. 301 (so holding as to a clerk 
of a school board). 


Ark.—Click v. Sample, 73 Ark. 
School-Dist. v. Ben- 
nett, 52 Ark. 511, 18 SW 132. 


Cal.—Peo. v. Harvey, 
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is a constitutional statute specifically authorizing 
the same.??- A prior incumbent may hold over, un- 
der such a statute, even though he is the person 
elected, and has failed again to qualify after his re- 
election,'® but such statutes have no application to 
persons who have illegally usurped school offices,*4 
and they do not authorize a person who has been 
removed from office nevertheless to continue in the 
exercise of its functions until his successor is qual- 
ified,t> nor may an incumbent hold over after his 
suecessor has been duly elected and qualified, even 
though the successor may later forfeit his office by 
failing to file a certificate of qualification.1® If a 
statute permits a hold over merely until another is 
chosen and appointed, the former incumbent ceases 
to hold over as soon as another is validly elected, 
since such a provision excludes the application of 
the common-law rule which permits an officer to 
hold until his suecessor is qualified.17 A school 
officer is not debarred from holding over by the 
fact that he also claims to hold under an illegal elec- 
tion'® or because he permits another person elected 
under an unconstitutional law to enter into the of- 
fice due to the belief of both parties that the law 
was constitutional.1® Where school trustees are 
specifically authorized to hold office for a specified 
period and until their successors are elected and 
qualified, the period of hold over is usually regarded 
as being in fact a part of their term, and during that 
time they are de jure officers.2° But it has been 
held that, while officers of a school district may 
hold their offices until others are elected or ap- 
pointed and qualified, under a statute so providing, 
yet, after the time passes for the election of their 
‘successors, without such an election taking place, 
years,” but “three years and until 
their successors have been elected or 
appointed,” so that a school officer 
could continue in office for-more than 
ten days after the expiration of three 
years if no one else was elected or ap- 
pointed. But if another was elected 


or appointed but failed to qualify, the 
office could not be held for more than 


58 Cal. 337. 


upon his selection or not until he has 
qualified, in view of a statute permit- 
ting his predecessor to hold over until 
his successor is qualified, nevertheless 
his right to the office arises at once 
upon the appointment, and upon quali- 
fying he is entitled to the office and 
its emoluments, although before the 
qualification takes place a statute is 
passed providing for new school offi- 
cers but permitting the old ones to 
hold their offices until the new ones 
are elected and organized). 


6. State v. Weatherby, 17 Nebr. 
553, 283 NW 512; Bouton v. Royce, 2 
LuzLegReg (Pa.) 241. 


7 State vy. Cahill, 
105 NW 691. 


8. Stancliff v. Taylor Tp. School 
Dist., 10 Pa. Dist. 697, 26 Pa. Co. 91. 


9. See Officers § 110. 


10. State v. Feuerstein, 159 Wis. 
356, 150 NW 486. But see Peo. v. 
Board of Education, 1 NYS 743 (hold- 
ing that the term of office of attend- 
ance agents of a board of education 
having expired, they have no legal 
status as such agents, and cannot 
claim recognition as such by the 
board on account of any irregularity 
in the election of their successors). 


11. Sackett v. State, 74 Ind. 486; 
State v. Withrow, 31 Oh. Cir. Ct. 215 
(holding the president of a school 
board to be a public officer within 


1381 Towa 155, 


Ind.—Stewart v. State, 4 Ind. 396. 


Iowa.—State v. Cahill, 131 Iowa 155, 
105 NW 691. 


Ky.—Pierce v. Sullivan, 189 Ky. 
193, 224 SW 872. 
Mass.—Stoughton Third School 


Dist. v. Atherton, 12 Metc. 105. 


Pa.—In re School Director’s Term 
of Office, 26 Pa. Co. 669. 


Vt.—St. Johnsbury School Dist. No. 
LV Mle Oi Vit. soOOs Toa leAuN4. BA 
Rowell v. Tunbridge School Dist. No. 
19, 59 Vt. 658, 10:A 754; Walker -v. 
Miner, 32 Vt. 769; Chandler v. Bradish, 
23) Vit, 416. 


[a] Removal of prior incumbent 
from district.—Where the clerk of a 
school-district removes into an ad- 
joining district, but within the same 
town, and another is chosen in his 
stead, but not sworn, the first con- 
tinues competent to act as clerk. 
Williams v. Lunenburg School Dist. 
No» ly 2 Bicky ‘GMass)-(, 829 Amp 
243. 


[b] In Wisconsin a statute provid- 


‘ing that school officers should hola 


their respective offices, for three 
years and until their successors have 
been elected or appointed, but not be- 
yond ten days beyond the expiration 
of their term of office without again 
being elected or appointed, has been 
construed to mean that the term of a 
school officer is not simply “three 


ten days beyond the end of three 
years without a reélection or reap- 
pointment. State v. Feuerstein, 159 
Wis. 356, 150 NW 486. 


13. Stoughton Third Sehool Dist. v. 
Atherton, 12 Mete. (Mass.) 105; School 
Dist. No. 3 Bd. of School Directors v. 
Kuhnke, 155 Wis. 343, 144 NW 987. 


14. Koven v. Stanley, 84 N. J. L. 
446, 87 A 89. 


15. Shepherd v. Gambill, 
223, 25 Kyl 333. 

16. Dotson v. Stratton, 37 SW 147, 
18 KyL 534. 


17. State v. Fagan, 42 Conn. 32. 


18. State v. Ryland, 7 Oh. Cir. Ct. 
1, 3 Oh. Cir. Dec. 633. 


19. State v. Withrow, 31 Oh. Cir. 
(hie, Paley 

20. Milford School Town v. Pow- 
ner, 126 Ind. 528, 26 NE 484; Swango 
v. Rose, 105 Ky. 294, 49 SW 40, 435, 20 
KyL 1248; Cowan v. Capps, (Tex. 
Civ. A:) 278 SW. 283° frev (Commn, 
A.) 286 SW 161 on the ground that 
the election of the successors was 
valid]; State v. Feuerstein, 159 Wis. 
356, 150 NW 486. But see Shepherd 
v. Gambill, 75 SW 228, 25 KyL 3338 
(apparently taking the view that the 
term expires after the period spec- 
ified elapses). 

Effect of such provisions in general 
see Officers § 111. . 


75 SW 


For later cases, developments and changes in the law see Annotations, same title and section number- 
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their offices are so far vacant that appointments — 


may be made by those authorized to do so in ease 
of vaecancies.*1 


t§ 186] (4) Resignation, Removal, Vacancies, and 
Yilling Thereof—(a) Resignation. As is true with 
regard to publie officers in general,?? the right of 
school distriet and other loeal school officers to re- 
sign from their offices is well recognized.?? Upon 
the exercise of this right, however, there are certain 
limitations.?* . For the resignation of a school officer 
to be effective, it must be made at a proper time,”° 
in the prescribed manner,?°® to the proper authority,?7 
and be accepted by the latter.25 If there is a stat- 
ute prescribing the method in which a resignation 
shall be made, this must be observed.?® Without 
regard to the question of whether statutory formal- 
ities have been complied with, there can be no resig- 
nation without some unequivocal act or statement 
showing an absolute intention to make a present 
resignation, whether to be effective immediately or 
at some subsequent time.°° Mere verbal statements 
of an intention to resign at some time in the future 
and an absence from some of the school district 
meetings do not amount to a resignation,?! nor 
does a mere failure to perform some of the duties 
of the office.** But there may be an abandonment 
of the office of school district trustee by refusing 
to act in that capacity for a long period of time 
with the claim that the district is no longer in exist- 
ence.*% 


Writing. Where the resignation is required to be 


in writing, signed. by the officer resigning, a verbal 

21. Atty.-Gen. v. Burnham, 61 N. 31. 
H. 594; Smith v. Reppard, 69 W. Va. 
211, 71 SE 115 [foll Kline v. McKel- 
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Hunlock v. Jones, supra. 
see Sealy v. Scott, (Tex. Civ. A.) 11 


SW (2d) 605 (containing dictum to 


[56 C.J.] 317 


resignation is ineffectual,?4 as is a written resigna- 
tion signed by another®® or forged.*® 


Person to whom made. As a general rule, where 
there is no statute specifically designating the au- 
thority to whom a school officer shall give his resig- 
nation,®* he should tender it to the power author- 
ized to fill the vacancy, which will be created there- 
by,°®* or to call an election for that purpose.®® 


Acceptance. Resignations of school district offi- 
cers are covered by the common-law rule that a pub- 
he officer cannot resign his office without the con- 
sent of the body which appointed him or which has 
power to fill the vacaney.4° But it is not necessary 
for a resignation to become effective that there shall 
be a formal acceptance.*t! Any conduct on the part 
of the officers charged with the duty of filling the 
vacancy, if one exists, indicating a purpose to ac- 
cept it is sufficient, such as the appointment of a 
successor, or recognizing the existence of a vacancy, 
or in any other manner treating the resignation as 
operative. *? 


Time of taking effect. The time when a resigna- 
tion will take effect so as to create a vacancy in the 
office and be binding on the parties depends both 
upon the intention of the one resigning and the ac- 
ceptance by the proper power.*? Where a school 
trustee resigns, to take effect at a certain date, the 
proper board may before that date elect a successor 
for the unexpired term,** although if the resignation 
of a school director is not intended to take effect 


until his successor is qualified, he may still be count- 
But) board has been given power to fill 
any vacancy caused by such a res- 
ignation. And where, at an ad- 


vey, 57 W. Va. 29, 49 SE 896, but sug- 

gesting that it is wrong, as there can 

hardly be a vacancy where the first 

incumbent is entitled to office until a 

successor was elected and qualified]. 
22. See Officers § 129. 


23. Vaughn v. School Dist. No. 31, 
27Or, 57, 39. P 393. See eases infra 
this section. 


24. See cases infra notes 25-29. 


25... Peo. v. Reinberg, 263 Ill. 536, 
105 NE 715, 4RA1915E 401, AnnCas 
1915C 348; Peo. v. Finley, 175 App. 
Div. 204, 161 NYS 817. 


26. Terry v. Terry, (Ky.) 117 SW 
284; Graham v. Jackson, 112 Ky. 883, 
66 SW 1009, 28 KyL 2235; Davis v. 
Humphrey, 52 SW 946, 21 KyL 660; 
Davis v. Connor, 52 SW 945, 21 KyL 
658; Giles v. Sanbornton School Dist. 
No. 14, 31 N. H. 304; Hunlock v. Jones, 
9 Kulp (Pa.) 278. 

Statutory provisions see infra text 
and note 29. 

27. — State 'v.. Talich, 112 Nebr:-723; 
201 NW 144; Vaughn v. School Dist. 
INO MmoL, ernOrro ina. EL. souy mtater iV. 
Nobles, 109 Wis. 202, 85 NW 367. 


Persons to whom resignation to be 
made see infra text and notes 37-39. 


28. Townsend v. Essex County 
School Dist. No. 12, 41 N. J. L. 312; 
Corn. v. Hess, 2 Pa. Dist. & Co. 530. 


Necessity and sufficiency of accept- 
ance see infra text and notes 40-42. 
29. See cases infra this note. 


[a] Irregularities in notices for a 
meeting of a school board to consider 


resignations may be waived by the} 


attendance of the members. In re 


Redstone Tp. School Dist., 284 Pa. 
325, 131 A 226. 

30. Giles v. Sanbornton School 
Dist. No. 14, 31 N. H. 304; Hunlock 


v. Jones, 9 Kulp (Pa.) 278. 


the effect that acts and declarations 
of a trustee announcing that he in- 
tends to move from the district and 
would then no longer act as trustee 
amounted to a resignation). 


32. Giles v. Sanbornton School 
Dist. No. 14, 31 N. H. 304. 


33. Grawunder v. Stravoski, (Tex. 
Civ. A.) 254 SW 655. 


[a] MIllustration.—Where school 
district trustees, from the time of an 
asserted division, abandoned claims to 
being trustees, and not only had not 
further acted in that capacity, but had 
treated the old district as no longer 
existing, they were not entitled, over 
two years later, to ask a court to 
oust in their favor others who were 
acting as trustees of the former dis- 


trict, whether rightfully or nat. 
Grawunder v. Stravoski, (Tex. Civ. 
A.) 254 SW 655. 

34. Graham v. Jackson, 66 SW 
1009, 238 Kyl 2235; Davis v. Con- 
nor, 52 SW 945, 21 KyL 658; Davis 
v. Humphrey, 52 SW 946, 21 KyL 
660. 

35. Graham v. Jackson, 66 SW 


1009, 283 KyL 2235. 


neta Terry v. Terry, (Ky.) 117 SW 


37. State v. Nobles, 109 Wis. 202, 
85 NW 367. 


[a] Where a statute. requires res- 
ignations to be tendered to the dis- 
trict board a resignation tendered to 
the electors is ineffectual. State v. 
Nobles, 109 Wis. 202, 85<NW 367. 


38. State v. Talich, 112 Nebr. 723, 
201 NW 144. 

[a] ITllustration.—Where the elec- 
tors can elect officers only at the 
time of the annual meeting, an offi- 
cer cannot, at an adjourned meeting, 
tender his resignation to the elec- 
tors, but it must be tendered to the 
district board when, by law, that 


journed meeting, a resignation is ac- 
cepted and a successor appointed, the 
election is void and the resignation 
ineffectual, and if the resignation is 
later tendered to the district board 
which then has the power to appoint, 
the title of an officer appointed by 
that board prevails. State v. Talich, 
112 Nebr. 723, 201 NW 144. 


39. Vaughn v. School Dist. No. 31, 
2 OLN Log aoa. 


[a] Rule applied.—The resigna- 
tion of a school district director 
made to and accepted by the voters 
of the district was held to have no 
effect since it should have been made 
to the member of the board who was 
by statute authorized to call an elec- 
tion to fill the vacancy. Vaughn v. 
sence Dist. No. 315027 Or!) 5 30oe 
393. 

40. Townsend v. Essex County 
School) Dist. Woy 2) 41MIN oe eater 
Com. v. Hess, 2 Pa. Dist: & Co. 5380. 


41. State v. Council Grove Bd. of 
Education, 106 Kan. 863, 189 P 915. 


42. State v. Council Grove Bd. of 
Education, supra. 


[a] Rule applied.—Where a mem- 
ber of a board of education signed 
a resignation and delivered it to the 
president of board, and, without any 
action thereon, a successor was cho- 
sen at a following city election, who 
was thereafter recognized as such by 
other members of the board, such rec- 
ognition was held to be tantamount 
to an acceptance of resignation and 
to end the office of the resigning 
member, whether or not the election 
was invalid for want of a prior ac- 


ceptance, in view of Gen. St. (1915) 
§ 9067. State v. Council Grove Bd. 
106 Kan. 8638, 189 P 


of Education, 
915. 


43. 
44. 


See cases infra notes 44-48. 
Leech v. State, 78 Ind. 570. 
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ed as a member to make up the quorum necessary to 
elect his successor.*® 


Withdrawal. The mere tender of a resignation by 
a member of a school board, which he states shall 
take effect at once, does not immediately create a 
vacancy in the office, and such a resignation may be 
withdrawn at any time before it is accepted or act- 
ed upon by the appointive power, even without the 
consent of the latter.4° When accepted, according 
to its term, a resignation becomes binding immedi- 
ately, and cannot be withdrawn even though it is 
not to become effective to create a vacancy until a 
specified date in the future.*7 It has been held that 
a failure to follow the exact steps prescribed by 
statute will not justify one who has resigned in 
withdrawing his resignation to the prejudice of 
one who has been elected to fill the vacancy at a 
meeting which he attended.*§ 


Resignation before appointment or election or aft-: 


er proceedings for removal. A person cannot give 
a valid resignation before he has been elected or 
appointed to office.t® Thus, where a particular per- 
son is, by law, given the power to appoint, but not 
to remove, a school officer, he cannot gain this lat- 
ter power by requiring a prospective appointee to 
sign a blank form of resignation and deliver it to the 
appointee before the appointment is made, for such 
a resignation is invalid at the outset, and it will not 
be validated by lapse of time or failure of the sign- 
er to demand its return.°° But resignations made 
by district school directors, at a time when they 
know a petition for removal is going to be filed, and 


45. Cowles v. Rome Independent 
School Dist., 204 Iowa 689, 216 NW 
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tion for five years for holding the 
same office, of the directors in whose|S 595 


[§§ 186-187 


“with the intention of preventing a removal and fill- 


ing of the vacancies by the court, are valid if made 
in the prescribed manner and properly accepted, and 
the court will, in subsequent proceedings, have no 
jurisdiction to remove the directors who have so 
resigned.°! The result will, however, be otherwise 
if the petition for removal has been filed and the 
court has acquired jurisdiction before the resigna- 
tion and acceptance takes place.°? 


[§ 187] (b) Removal®?—aa. Grounds. School 
district officers have been held to come within the 
scope of statutory or constitutional provision speci- 
fying the grounds for which county officers,®° or per- 
sons holding an office of trust,°° may be removed. 


Necessity of grounds. If it is provided by the 
constitution that appointive officers are removable at 
the pleasure of the appointive power, a school board 
can, without cause, remove a secretary’? or treas- 
urer®® which it has appointed even though the leg- 
islature has specified a term for such officers.°? Hlec- 
tive school officers, however, are ordinarily remova- 
ble for cause.*® Where a statute or the constitu- 
tion has undertaken to list the causes for which a re- 
moval can be had, this is generally regarded as re- 
strictive, and a removal upon any other grounds is 
unauthorized.®! 

Failure to give bond. Where a school tax col- 
lector has a certain time after demand in which to 
file a bond, he cannot be removed because of a fail- 
ure to file where it is not shown that demand has 
been made.°? 


Incompetency. To justify removal for incom- 


La.—State v. Cyr, 124 La. 603, 50 


83. 1 

46. Com. v. Hess, 2 Pa. Dist. & Co. | have their source. 
530. 

47. Saunders v. O’Bannon, 87 SW 


1105, 27 KyL 1166. 


48. Pariseau v. Board of Educa- 
tion, 96 Mich. 302, 55 NW 799. 


49. Peo. v. Reinberg, 263 Ill. 536, 
105 NE 715, AnnCas1915C 343, LRA 
1915 401. 


50. Peo. v. Reinberg, 263 Ill. 536, 
105 NE 715, AnnCasi915C 343, LRA 
1915E 401. 


51. In re Redstone Tp. 
Dist., 284 Pa. 325, 131 A 226. 


[a] "By resigning, school director 
cannot render himself eligible to ac- 
cept employment in any capacity 
from the school. district and thus 
evade a_ statute providing: “No 
school director shall, during the term 
for which he was elected or ap- 
pointed be employed in any capacity 
by the school district in which_he 
is elected or appointed.” In re Hm- 
ployment of School Director, 14 Pa. 
Dist. & Co. 360. 


52. Dunmore School Directors’ 
Removal, 3 Pa. Dist. & Co. 58. See 
also Peo. v. Finley, 175 App. Div. 
204, 161 NYS 817 (where the New 
York commissioner of education held 
invalid resignations made in bad 
faith during the pendency of proceed- 
ings to remove). 


[a] Reasons.—“It is clearly 
against the public policy of the Com- 
monwealth to permit its laws to be 
flouted in the fashion attempted in 
the case at bar. The law gives the 
courts jurisdiction to put an end to 
flagrant evils in the administration 
of the affairs of a school district by 
removal from office, which removal 
carries with it . disqualifica- 


School 


neglect or criminal conduct said evils 
This jurisdiction 
is vested in the courts for the promo- 
tion of good order, good government 
and the welfare of society. It is 
contrary to sound sense and the in- 
terests of public justice to permit 
offending school directors to escape 
the consequences of their misdeeds 
and to perpetuate their own dynasty, 
if they see fit, by resigning the of- 
fices they have disgraced and hastily 
passing their power over to others 
of their choosing as soon as they 
are brought to the bar of justice.” 
Dunmore School Directors’ Removal, 
3) Pa, Dists& Co.58, 61. 


53. Removal of public officers in 
general see Officers §§ 145-209. 

54. Removal because of: 
Failure to obtain evidence of election 

or appointment see supra § 181. 
Ineligibility see supra § 167. 

55. Walker v. Walter, (Tex. Civ. 
A.) 241 SW 524; Hendricks v. State, 
20 Tex. Civ. A. 178, 49 SW 705. 


56. State v. Jones, 143 Tenn. 575, 
224 SW 1041. 


57. Swaney v. Georges Tp. School 
Dist., 96 Pa. Super. 395, 


te Com. v. Schmitz, 18 Pa. Dist. 
59. Removal of appointive officers 


in general see Officers § 147. 


60. See constitutional and statu- 
tory provisions. See also In re 
Wilkes-Barre Tp. School, 6 Pa. Dist. 
& Co. 181 (holding that, since a school 
director is an elective officer, he can 
be removed only upon cause shown 
in quo warranto or under a statute 
specifically providing for his removal 
on certain grounds). 


61. Ala.—Wright v. Cook, 216 Ala, 
270, 113 S 252. 


Mich.—Hazen v. Town Bd., 48 Mich. 
188, 12 NW 48. 


Okl.—Carter County School Dist. 
Ao. 20 v. Walden, 146 Okl. 19, 293 P 


Pa.—Scranton City School, 6 
Dist. & Co. 105: 


SEE ae ee v. Burchfield, 12 Lea 


Pa. 


[a] Applications.—(1) Where a 
statute authorizes the removal of 
school directors for neglect or refus- 
al to perform duties imposed upon 
them by the school code, they cannot 
be removed for neglect of duties on 
the part of the district secretary or 
tax collector. In re Scranton City 
School, 6, Pa.. Dist, -& .Coi;105) ie 
A county superintendent cannot re- 
move a member of a school board 
because of his removal from the dis- 
trict where that is not one of the 
grounds specified by the statute au- 
thorizing the county superintendent 
to make removals. Carter County 
School Dist. No. 20 v. Walden, 146 
Okl. 19, 293 P 199. (3) And where 
a statute providing for the removal 
of any school officer who has illegal- 
ly disposed of public moneys in- 
trusted to him is construed as not 
authorizing, the removal of an offi- 
cer for hiring her husband as a 
teacher, and agreeing to pay him 
more than is necessary to secure a 
better teacher, a removal cannot be 
had for this latter cause. Hazen v. 
Town Bd., 48 Mich. 188, 12 NW 483. 
See also, State v. Burchfield, 12 Lea 
(Tenn.) 30 (holding that a_ school 
director will not forfeit his office 
by employing his minor daughter as 
a teacher), 


62. Com. v. Swissdale Borough, 5 
Pal Disty & Comres: 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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petency, neglect of duty, or malfeasance in office, as 
provided by statute, more must be shown than that 
the school affairs of a district are in a “deplorable 
condition,” for this could be brought about without 
the intervention of any of the above mentioned 
And a removal cannot be had for ineom- 
petency or inefficiency simply on the charge that a 
school district director is “hard of hearing.’’*4 
Nonperformance or neglect of duty. Where re- 
fusing or neglecting to perform the official duties 
imposed upon school officers are made causes for re- 
moval, there can be no removal for a reasonable re- 
fusal to perform a function which is left wholly dis- 
eretionary with the school officer.*> 


causes.®? 


63. State v. Cyr, 124 La. 603, 50 
$2595. 

64. Sharp v. Jones, 
662, 1381 SE 463. 


65. White v. Moore, 288 Pa. 411, 
136 A 218; In re Carbondale School 
Dist., 20 Pa. Dist. 658; In re Brown’s 
Mill School Dist., 27 Pa. Co. 410. 


66. In re Coal Tp. School Direc- 
LOGS) 200. 235.200, Miss A. C48) Duan= 
more School Director’s Removal, 3 
Pas Dist. é&) Co: +585’ in. reyivork Tp. 
Sehool -Dist.; 10s'PavctDist: 2687, 15 
YorkLegDec 74; In.re Pittston Tp. 
School, 30 Pa. Co. 92; In re Conno- 
quenessing School Directors, 9 Pa. 
Co. 425. 


[a] If school board does not 
organize (1) because no one can ob- 
tain a majority of the votes for 
president, it is such ‘neglect of 
duty,” as will justify the court in 
declaring their seats vacant and ap- 
pointing others’ in their place. 
Royce’s App., 1 Walk. (Pa.) 215; In 
re Kline Tp. School Bd., 3 Pa. Co. 
546; Bouton v. Royce, 10 Phila. 
Cran Doo. (2) The same is true 
where the organization fails because 
no one can obtain a majority vote 


100 W. Va. 


for treasurer. In re Noxen Tp. 
School, 15 Pa. Dist. 383, 31 Pa. Co. 
289. (3) And where persons elected 


as members of a school board divide 
into two equal factions, and each 
faction attempts an organization in 
the absence of the other, with a view 
of usurping all the power, and ex- 
cluding the other from any share of 
control, no organization of the board 
is effected, within the meaning of 
the act of April 22, 1863, which re- 
quires that an organization of the 
board shall be had within a specified 
time, and the failure to so organize 
is neglect or refusal to perform du- 
ties, justifying the court in declar- 
ing the offices vacant and filling the 
vacancies. Butler Tp. School Dist.’s 
Case, 158 Pa. 159, 27 A 849. (4) In 
such cases the court has no jurisdic- 
tion to investigate the merits of dis- 
pute, as a result of which the board 
fails to organize, or to remove individ- 
ual directors, but must remove the 
whole board. In re Titusville School, 
16 Pa. Dist. 598, 34 Pa. Co. 458; In re 
Noxen Tp. School, 15 Pa. Dist. 383. 


[b] Statute requiring certain 
school district contracts to be let 
only by competitive bidding is man- 
datory, and a failure to do this, even 
without fraudulent intent, is grounds 
for removal, under a statute permit- 
ting removal for neglect of a duty 
imposed by law. In re Summit Hill 
School Directors’ Removal, 289 Pa. 
Soe si Aw i4350 in re Summit  Eritl 
School, 258 Pa. 575, 102 A 278; In 
re Removal of School Directors, 5 
Pa. Dist. & Co. 244. 


[c] Assignment of pupils of 
closed school to adjoining school 
and furnishing them transportation 
is made mandatory by School Code 
May 18, 1911, § 1406, and a failure 
to do so is grounds for removal. 
In re Union Tp. School Dist., 26 Pa. 
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the duty.°? 
mandatory, but 


For the inten- 


Dist. 870. e 


67. In re Pike Tp. School, 15 Pa. 
Dist. 565; In re Boggs Tp. School 
Dist., 34 Pa. Co. 190; In re Salford 
Tp. School Directors, 19 Pa. Co. 264, 
12 Montg. Co. 65. 


[a] Court will suspend action 
where a board, in: good faith, and 
thinking it has a justifiable cause, 
refuses to perform a duty, and give 
it an opportunity to perform, aft- 
er admonishing it that it must. In 
re Pike Tp. School, 15 Pa. Dist. 565; 
In re Titusville School Bd., 34 Pa. 
Co. 458; In re Boggs Tp. School Dist., 
34 «Pa. Co.) 190; In, re Salford’) Tp. 
School Directors, 19 Pa. Co. 264, 12 
Montg. Co. 65. And see Peo. v. Skin- 
ner, 387 App. Div. 44,,55 NYS 337 
[aff 159 N. Y. 162, 53 NE 806] (hold- 
ing that, where the president and 
one member of a school board ad- 
journed a meeting at a few minutes 
after the hour set for the meeting, 
although they knew that the other 
members were at the entrance of the 
building prepared to attend, and as 
they passed out they notified the oth- 
ers of the adjournment, but the lat- 
ter announced that the members were 
present and that a meeting would 
be held, and they proceeded to the 
hall and held the meeting, and it 
was customary to assemble the meet- 
ing fifteen to thirty minutes after 
the time set, there being no evidence 
of a wrongful purpose, it did not 
justify the removal from office of 
the directors holding the meeting, 
conceding that under L. [1894] ec 556, 
the state superintendent could re- 
move them for a wilful violation or 
neglect of duty). 


68. Jones v. Boulter, 61 Pa. Su- 
per. 73; In re Hamilton Tp. School, 
18 Pa. Dist. 959; In re Ralston Sub- 
Schooll Wist.auls sea, DIstsac6es | in 
re York Tp. School Dist., 10 Pa. Dist. 
687, 15 YorkLegDec 74; In re West 
Finley Tp. School, 27 Pa. Co. 291; In 
re-Muhlenberg Tp. School, 25 Pa. Co. 
10; In re Beallsville School Dist., 21 
Pa. Co. 642; In re Dublin Tp. School 
Bd., 14 Pa. Co. 464; Price v. Barrett 
Tp. School Directors, 9 Pa. Co. 395; 
In re Ohio Tp. School Directors, 9 
Pa. Co. 392; In re School Directors, 
2 Pa. Co. 497; Cline v. School Di- 
rectors, 2 wancliiRev |i Pao s21; 
Snavely v. School Directors, 1 Lane 
LRev (Pa.) 9; In re Derry Tp. Dist., 
1 LegGaz (Pa.) 59. 


[a] Duty to furnish suitable 
school accommodations in Pennsylva- 
nia.—(1) Under the early Pennsyl- 
vania act of May 8, 1854, authorizing 
the court, on petition, to remove 
school directors if they reglect or re- 
fuse to perform duties enjoined by 
law, the courts were very hesitant to 
Supervise the exercisé of a _ school 
board’s discretion in determining 
whether the statutory duty to provide 
suitable school accommodations had 
been sufficiently performed. In re 
Beallsville School Dist., 21 Pa. Co. 642. 
(2) Thus, without further inquiry, it 
was held that a board would not be re- 


‘school 
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tional nonperformance of a mandatory duty, how- 
ever, a removal can be had,°* unless there has been 
an honest mistake in judgment as to the existence of 
If the fulfillment of a duty is in itself 


the extent and manner in which 


the duty shall be performed depends to a great ex- 
tent upon the exercise of sound judgment and dis- 
cretion by the school officer, there will be a removal 
only where there has been a clear abuse of discre- 
tion®* or an unwarranted failure to perform.®® Stat- 
utes imposing a penalty in addition to providing for 
removal because of a refusal or neglect.to perform 
official duties are strictly construed to apply only to 
nonfeasance in office.*° 


Where so provided, school 


moved for refusing to erect a new 
school building or provide additional 
quarters where it decided it was un- 
necessary. Cline v. School Directors, 
2 LancLRev 321; Snavely v. School 
Directors, 1 LancLRev 9; In re Derry 
Tp. Dist., 1 LegGaz 59. (3) Also that 
there: would be no removal where the 
court, in good faith, decided upon a 
somewhat inconvenient location for 
schoolhouses. Price v. Barrett Tp. 
School Directors, 9 Pa. Co. 395. (4) 
And that the court would not interfere 
to remove school directors for failure 
to provide suitable schoolhouses, 
where the houses provided were cheap, 
unsightly, unfit for permanent use, 
and hard to keep in repair, but not un- 
comfortable or unsafe. In re Ohio 
Tp. School Directors, 9 Pa. Co. 392. 
(5) Nor would the court review the 
exercise of the discretion of school di- 
rectors in refusing to establish 
schools in certain localities, where it 
was not alleged that a sufficient num- 
ber of schools has not been establish- 
ed. In re School Directors, 2 Pa. Co. 
497. (6) However, under the act of 
1893 (P. L. p 330), authorizing the 
removal of school directors who re- 
fuse to supply suitable accommoda- 
tions without “justifiable cause,” it 
has been decided that the court has 
power to determine whether the di- 
rectors have exercised a sound dis- 
cretion in providing suitable accom- 
modations and removals have been 
made accordingly. In re Fretz, 24 Pa. 
Co. 172; In re Beallsville School Dist., 
21 Pa. Co. 642. (7) Hence, where a 
village contained thirty-eight school 
children, while the nearest school- 
houses were a mile and a half dis- 
tant, ‘and the seating capacity of 
these was insufficient, and the school 
directors refused to provide better ac- 
commodations, it was held that there 
was an abuse of discretion, and the 
directors should be removed. 
In re Colerain Tp. School Directors, 11t 
YorkLegRee 113. (8) And under this 
act school directors cannot justify 
their refusal to furnish adequate ac- 
commodations on the ground that oth- 
er localities are equally inconven- 
ienced, and that, if a school was es- 
tablished as requested, they might be 
called on to establish schools in other 
localities. Fretz’s Case, 9 Pa. Dist. 
758, 24 Pa. Co. 172. 


69. In re Bloomsburg School Bd., 
4.°Pa; ‘Co. 414 [ati 121 sPa, 2935s toa 
548]. 


70. Corker vy. Cowen, 30 Ida. 213, 
164 P 85; Heard v. Woodcock Tp. 
School Directors, 45 Pa..938; In re 
Pittson City School Dist., 6 Pa. Dist. 
Couns 45s (Com viFoxcls Pal Dist 
390; In re Union Tp. School Direc- 
tors sve a. Dists L220 Par Covo4 7. 


[a] Illustrations.—(1) Ida. Rev. 
Codes § 7459, which provides that any 
officer found guilty of charging and 
collecting illegal fees for services ren- 
dered or to be rendered in office or 
who has refused or neglected to per- 
form the official duties pertaining to 


320 [56 C.J.] 


district trustees can be removed for failure to obey 
orders of the superintendent of puble instruction.*! 
The use of offensive language by a school district 
trustee at a school meeting and an assault upon a 
taxpayer attending the meeting constitutes a viola- 
tion of a statutory duty of the trustee to maintain 
order at meetings, and he may be removed under 
a statute authorizing a removal for a willful viola- 
tion or negleet of duty.7? 

Corrupt or evil intent. Removal can be had, un- 
der statutes making the violation of a penal statute 
involving moral turpitude,*® or misconduct in of- 
fice,** grounds for removal, upon a showing that such 
an act has been committed, even though there is no 
corrupt or evil intention which would be necessary 
to sustain a eriminal conviction. Although acts 
which are not in themselves violations of a legal duty 
may not constitute grounds for removal, yet if ma- 
heiously done to make the affairs of the school dis- 
trict unpleasant they may be considered in deter- 
mining whether a breach of legal duty, not otherwise 
serious in itself, should be taken as a ground for 
removal.’®> A school board eannot be removed for 
violation of a statute making it unlawful to make 
any contract involving the expenditure of more mon- 
ey than is legally at the disposal of the board for the 
eurrent fiscal yvear, in the absence of an actual 
showing that the violation was willful or negligent.7® 


Individual interest in contracts. It is quite often 
grounds for removal for a school officer to become 
directly or indirectly pecuniarily interested in a 


eontract with the district or one in which he has had 


a voice.‘* If such is the law, a school board member 
who accepts remuneration from one hired by the 
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board to do certain conerete work,’® or a clerk of a 
district board who issues insurance on the school 
property as agent for the insurance company,’ may 
be removed from office. But it has been held that 
a school director will not be removed because he was 
agent for a bookseller who has sold textbooks to the 
district, if it appears that the books have been 
bought through another agent of the bookseller, that 
the director never received commissions on such 
sales, and that his vote was never essential in voting 
on the purchases.*° 


Acts during prior terms. The commission, by a 
school officer, of acts during a prior term which 
would at that time have constituted grounds for 
removal will not justify a removal during a second 
term,’! but the rule is otherwise where the act com- 
mitted not only justifies removal during the prior 
term, but also renders ineligible for a succeeding 
term the person committing it.5? Also, if the feature 
which disqualifies for the second term is an actual 
removal during the prior term, the reélection of a 
school director will not deprive the court of power 
to make an order of removal for the balance of the 
original term upon a petition filed before the expira- 
tion of the first term, based upon then existing 
erounds, and earried on continuously, although the 
final determination on the charges may not be en- 
tered until after the second term has begun.*? 

Acts as individuals. School directors cannot be 
removed on the ground of misconduct in their official 
duties where the sole act complained of is something 
they could do only as individuals.*4 

Termination of existence of district. Where the 
corporate existence of a school district lapses be- 


his office must be deprived of his of- 
fice and a judgment of five hundred 
dollars entered against him in favor 
of the informer, does not apply toa 
case where the clerk of a district 
school board receives seventy-five dol- 
lars annually under an agreement 
with the school board for making cop- 
ies of a census report, nor does it ap- 
ply to misfeasance in office but only 
to nonfeasance, and removal cannot 
be had under this section for the im- 
proper performance of a duty. Corker 
v. Cowen, 30 Ida. 213, 164 P 85. (2) 
Pa. School Code May 6, 1911 § 217 is 
highly penal, and it not only entails 
removal, but ineligibility for five 
years. It is therefore strictly con- 
strued to cover only the nonperform- 
ance of things prescribed, and not the 
performance of things proscribed, 
leaving the latter to quo warranto. 
In re Pittson City School Dist., 6 Pa. 
Dist. & Co. 545; Com. v. Fox, 18 Pa. 
Dist. 390. (38) Under an early Penn- 
Sylvania statute it was held that, 
since the court of quarter sessions 
was authorized to remove only for re- 
fusal or neglect to perform official 
duties, it had no power to remove for 
misfeasance in office. Heard v. Wood- 
cock Tp. School Directors, 45 Pa. 93; 
In re Union Tp. School Directors, 12 
Pa. Co. 547. (4) Thus it could not 
remove school directors for illegally 
electing teachers. In re Union Tp. 
School Directors, 3 Pa. Dist. 132. 


71. O’Connor v. Hendrick, 109 App. 
Div. 361, 96 NYS 161 [aff 184 N. Y. 421, 
77 NE 612, 7 LRANS 402, 6 AnnCas 


432]; Peo. v. Draper, 683 Hun 389, 18 
NYS 282. 
[a] Tlustrations.—(1) Disobedi- 


ence of an order of the superintendent 
of public instruction directing that a 


teacher wearing the garb peculiar to a 
religious order shall not be employed 
by a trustee of a school district, or, if 
employed, shall be dismissed unless 
she discontinues wearing the garb, 
renders the trustee liable to removal. 
O’Connor v. Hendrick, 109 App. Div. 
361, 96 NYS 161 [aff 184 N. Y. 421, 77 
NE 612, 7 LRANS 402, 6 AnnCas 432]. 
(2) Where the return of a trustee of 
a school district to an order made by 
the state superintendent of public in- 
struction, requiring him to show cause 
why he should not be removed from 
his office, admitted that he had neg- 
lected and refused to comply with and 
had violated certain orders of the su- 
perintendent, he was properly remov- 
ed from his office, under L. (1864) ¢ 
555 § 18, authorizing such removal in 
case of the wilful disobedience of any 
decision or order of the superintend- 
ent on the part of the trustee. Peo. 
v. Draper, 68 Hun 389, 18 NYS 282. 


72. In re O’Neil, 71 Misc. 469, 130 
NYS 446. 
73. State v. Jones, 143 Tenn. 575, 


224 SW 1041. 


74, Kesling v. Moore, 
251, 1385 SH 246. 


75. Geddes v. Town Bd., 46 Mich. 
316, 9 NW 481. 


76. Hamrick v. McCutcheon, 
W. Va. 485, 183 SE 127. 

77. See statutory provisions. 

fa] Misconduct.—For district of- 
ficer to be or become pecuniarily in- 
terested in proceeds of contract, in 
letting of which he may have voted, 
constitutes ‘‘misconduct in office.” 


102 W. Va. 


101 


Kesling v. Moore, 102 W. Va. 251, 135: 


SE 246. 


78. Fisher v. Jackson, 107 W. Va. 


138, 147 SE 541. 


79. McLaughlin v. Shore, 152 Ky. 
746, 154 SW 45. 


80. In re Pittston City School 
Dist., 6 Pa. Dist. & Co. 545. 


81. In re Fudula, 297 Pa. 364, 147 
A 67. 
82. 


McLaughlin v. Shore, 152 Ky. 
746, 154 SW 465. 


[a] Reason.—‘'The purpose of the 
statute is to exclude from office un- 
der the board persons who violate 
its provisions, and the object of the 
statute would be largely defeated if 
it were held that an officer who con- 
cealed his offence until after the term 
had expired could continue to hold 
office under a new election The 
meaning of the statute is that a per- 
son violating its provisions shall not 
thereafter be permitted to hold of- 
fice under the board.’ McLaughlin 
v. Shore, 152 Ky. 746, 748, 154 SW 
45. 


83. In re Throop Borough School 
Directors, 298 Pa. 458, 148 A 518. 


[a] Final decree, in such a case, 
will fix the rights of the parties as 
of the day the proceedings were com- 
menced, and will justify an ousting 
of the officers thereby disqualified in 
quo warranto. In re Throop Bor- 
ough School Directors, 298 Pa. 453, 
148 A 518. 


84 State v. Leonard, 3 Tenn.’ Ch. 
ieee 
[a] Illustration.—School directors 


cannot be removed for electing a 
teacher in place of one to whom per- 
mission to absent himself has been 
given by them individually, and not 
as a board formally convened. State 
v. Leonard, 3 Tenn. Ch. 177. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 187-188] 


cause of failure to comply with a statutory com- 
mand, the directors of the district lose their power to 


act as such and may be removed.*® 


Recall. Although the electors of a school district 
are given the power to recall district directors, they 
cannot make a recall simply on the ground that a 
director has refused to hire a teacher desired by the 


electors.*° 


[§ 188] bb. Power and Authority To Remove.*’ 
Apart from constitutional restrictions,’® a legisla- 
ture which has the power to create school offices has 
the right to make removals therefrom or to delegate 
When the legislature under- 
takes to delegate its right of removal, there must be 
a clear grant of the power,®® and it can be exercised 
only by the person or body designated®! over the 
officer or officers intended to be removable by the 
There is authority to the effect that a 


the power to do so.°® 


delegatee.°? 


85. State v. Claxton, 263 Mo. 701, j 
173 SW 1049. 


86. Newberg v. Donnelly, 
Mich. 531, 209 NW 572. 


87. In general see Officers § 146. 


88. See constitutional provisions; 
and cases infra this note. 


[a] In Colorado a constitutional 
provision permitting the electors to 
recall from office elective officers of 
the state has been held to have no 
application to district school direc- 
tors but only to officers whose pow- 
ers and duties are coextensive with 
the state. Guyer v. Stutt, 68 Colo. 
422, 191 P 120. 


[b] In Pennsylvania, under a con- 
stitutional provision that “appointed 
officers . . . may be removed at 
the pleasure of the power by which 
they shall have been appointed,” 
school district treasurers and secre- 
taries are removable by the board 
which appoints them, and this pow- 
er cannot be restricted by the leg- 
islature. Muir v. Madden, 286 Pa. 
233, 133 A 226; Swaney v. Georges 
Tp. School Dist., 96 Pa. Super. 395; 
Howell v. Keeler, 5 Pa. Dist. & Co. 
905) ‘Com.. vy. Kelley, 2 Pa. Dist... & 
sei “on; Com. ve Schmitz, 1S Pa. Dist. 


[ec] In Texas school district trus- 
tees have been held county officers 
within Const. art 5 § 24, providing 
for the removal of county officers, 
for -specified causes, by the district 
courts, upon the cause therefor be- 
ing set forth in writing and the find- 
ing of its truth by a jury. Walker 
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v. Walter, (Civ. A.) 241 SW 524. 
89. La.—State v. Cyr, 124 La. 603, 
50 S 595. 
Mich.—Hamtramck vy. Holihan, 46 


Mich. 127, 8 NW 720. 


N. J.—Schwarzrock v. Bayonne Bd. 
Of Bducation, “90° N. J. 1/5370; LOL 
A 394. 

N. Y.—Peo. v. New York Bd. of 


Education, 187 N. Y. 535, 80 NE 1116. 


Okl.—Carter County School Dist. 
No. 20 v. Walden, 146 Okl. 19, 293 
P 199; Kiefer v. Peters, 92 Okl. 30, 
217 469. 

Pa.—Howell v. Keeler, 5 Pa. Dist. 
& Co. 90; In re Carbondale School 
Dist., 20 Pa. Dist. 658. 


[a] Under Greater New York 
Charter [L. (1901) p 483 § 1101], 
providing that all school officers or 
other employees appointed by the 
board of education before the act 
took effect should continue to hold 
their respective positions, etc., sub- 
ject to change of title, etc., and sub- 
ject to the right of the board of 
education to abolish unnecessary po- 


[56 C. J.—21] 
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member of a board, which has power to remove a 
school officer, is disqualified from participating in 


the removal proceedings where he is personally prej- 


udiced against the officer about to be removed.?? On 
the other hand, it has been held that, where the law 
does not so provide, a county superintendent or oth- 
er executive official authorized to entertain removal 


proceedings is not disqualified from holding such 


objection.®® 


sitions, the board has power, if a 
position becomes unnecessary, either 
to abolish it or to transfer the in- 
cumbent to some other position in 
the department; and hence the board 
has power, after creating the posi- 
tion of additional auditor, to remove 
an appointee thereto and transfer 
him to another department at a re- 
duced salary, as fixed by the board 
of estimate and apportionment. 
Peo. v. New York Bd. of Education, 
PMA pei) 699 ANY S) eam Patt 
187 N. Y. 535 mem, 80 NE 1116 mem]. 


90. In re Kingsley Tp. School, 5 
Pa. Dist. 750. 


[a] Where statute merely author- 
izes court to grant rule to show cause 
why a removal should not be had, 
but gives no power to make a re- 
moval in case cause is not shown, 
the court eannot remove even though 
it is apparent that the legislature’s 
failure specifically to grant this pow- 
er was simply an oversight. In re 
Kingsley Tp. School, 5 Pa. Dist. 750. 


91. State v. Cyr, 124 La. 603, 50 
S 595. 
[a] Rule applied.—Where, for 


statutory causes, the governor was 
empowered to remove district school 
officers with the ratification of the 
state board of education, a removal 
by the state board of education, of 
which the governor is a member, was 
held invalid, even though, as a mem- 
ber of the board, the governor voted 
in favor of the removal, for the re- 
moval was not his action although 
he might have approved of it. State 
v. Cyr, 124 La. 603, 50 S 595. 


92. Peo. v. Harris, 164 Ill. A. 136; 
Matthews v. Rogers, 53 SW 413, 21 
KyL 905; Peo. v. Port Huron Bad. 
of Education, 39 Mich. 635; Crawford 
v. Scio Tp. Bd., 24 Mich. 248. 


{a] TIllustrations.—(1) A_ statute 
authorizing a county superintendent 
to remove school directors from of- 
fice for willful failure to perform of- 
ficial duties was held to give the 
county superintendent no power to 
remove school. district directors, 
elected by the people of several coun- 
ties to represent a district compris- 
ing several counties, on the ground 
that the county superintendent is a 
county officer and cannot exercise 
any powers over any school officer 
not within the jurisdiction of his 
county, without special-statutory au- 
thorization. Peo. v. Harris, 164 Ill. 
A. 136. (2) Similarly, a statute pro- 
viding for the removal of school dis- 
trict officers by the township board 
was held to authorize a removal only 
of officers of such districts as were 
located within a single township, and 
not officers of districts organized 


tricts, 


proceedings because of prejudice or bias against the 
officer, on the ground that an executive officer is dis- 
qualified to perform the duties of his office only in 
those cases enumerated by statute.°# 
been held that a member of a township board is not 
disqualified to participate in proceedings to remove 
a school director for refusing to recognize the valid- 
ity of a teacher’s contract because he is related to 
a third person who has a contract subject to the same 


Also, it has 


from two or more adjoining town- 
Ships. Crawford v. Scio Tp. Bd., 24 
Mich. 248. (8) A city council em- 
powered to remove city officers was 
held to have no power to remove 
members of*'a school board, as they 
were not city, but school district of- 
ficers. | Reo.) v. Port Huron), Bay of 
Education, 39 Mich. 635. (4) A stat- 
ute, providing that the county super- 
intendent may, for certain causes, 
remove from office “any trustee or 
teacher of any school under his su- 
pervision,” was held not to allow 
the county superintendent to remove 
the trustees of graded school dis- 
Since the whole management 
of graded school districts had been 
left entirely with their trustees. 
Matthews v. Rogers, 53 SW 4138, 21 
KyL 905. 


[b] In Pennsylvania jurisdiction 
to remove school trustees is now 
vested in the court of common pleas 
and not in the quarter sessions, as 
provided by a former act of the as- 
sembly, now repealed. In re Summit 
Hill School Directors’ Removal, 289 
Pa. 82, 137 A 143; In re Carbondale 
School Dist., 20 Pa. Dist. 658. But 
see In re Hazle Tp. School, 9 Kulp 
365 (holding that Act June 6 [1893] 
§ 2, which conferred power upon the 
court of quarter sessions to remove 
school directors for specified causes, 
was unconstitutional, as being in con- 
flict with Const. § 4 art 6, which 
provided that all officers elected by 
the people, with certain inapplicable 
exceptions, should be removed by the 


governor). Contra In re Jefferson 
aay School” Dist. 2 Pa. Dist GeCo: 
93. State v. Seattle Bd. of Edu- 


cation, 19 Wash. 8, 52 P 317, 67 Am 
SR 706, 40 LRA 317, 


94 Kiefer v. Peters, 92 Okl. 30, 
Palit JEMCKNS)- 
[a] Remedy for wrongful exer- 


cise of power.—(1) ‘However, it does 
not follow that the county superin- 
tendent may arbitrarily or wrongful- 
ly remove a school officer. If a coun- 
ty superintendent should attempt to 
remove a school director without suf- 
ficient cause, the law will afford 
ample relief in preventing the order 
of removal taking effect.” Kiefer v. 
Peters; 927 Ok], 930}! 31,21 ea 460% 
(2) And where ttrustees have been 
given the power to remove a school 
officer at will, an officer removed by 
them will be reinstated by a court 
of equity if it appears that they have 
exercised their power of removal dis- 
honestly and corruptly, but not oth- 


erwise. Hayman v. Rugby School, 
ies Re is qe 28; 
95. Hamtramck v. Holihan, 46 


Mich, 127, 8 NW 720. 
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[§ 189] cc. Mode and Proceedings’*—-(aa) In 
General. Where the manner of exercising the pow- 
er to remove school officers has been prescribed by 
the legislature, pursuant to a right to do so, that 
method eannot be disregarded and another fol- 
lowed.°? Statutory procedure for the removal of 
publie officers has been held applicable to removal 
of school district trustees, even though they were 
not specifically mentioned;°* but the rule is other- 
wise where the general statute relating to public 
officers. enumerates the ones to whom it shall apply, 
without mentioning school officers, and there is an- 
other statute which clearly prescribes the procedure 
to be followed in the removal of school district of- 
ficers;°° also, procedure for the removal of members 
of a school board has no application to the removal 
of a superintendent employed by the board, even 
though he may be an ex officio member thereof.* 
Where the board of education is by statute empow- 
ered to elect a clerk, prescribe his duties, and fix his 
term, and the board adopts a rule providing for his 
removal on specific cause by a majority of the board, 
this mode of removal may be followed and the clerk, 
before removal, is not entitled to a trial and convic- 
tion by some other body.? Furthermore, where the 
appointive power is authorized to remove and no 
particular mode of procedure is prescribed, any 
method may be followed,*® and a removal can be made 
simply by appointing a suecessor in office,* but the 
rule is otherwise where the statute giving the power 
to appoint states that the appointee shall hold for 
a fixed term, subject to removal only on complaint 
for cause stated.» A “court,” when authorized to 
make removals, must act in bane or as a whole in 
exercising the power,® but it is otherwise if the 
power is granted to a “judge.’’* 


Cumulative remedies. If there are several stat- 
utes providing two distinct methods for the remoy- 
al of school officers, one method being applicable 
only in ease of removal for misfeasance and the 


96. Mode of procedure where re-| 296, 209 P 1052. 
moval is because of lack of title to 9. 
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other only to removals for nonfeasance, such stat- 
utes do not furnish concurrent or cumulative rem- 
edies for the correction of the same character of 
evils, but each of them furnishes an exclusive remedy 
which can be involved only when the character of 
the delinquency charged brings the case clearly with- 
in it.§ 

Necessity of proceeding against entire body. 
Where a statute providing for removal for a specifie 
cause requires the removal of an entire school board, 
proceedings cannot be taken against the individual 
members of the board,® but it is otherwise if the 
proceedings are permitted against a board or the 
individual members thereof.+°® 


[§ 190] (bb) Petition, Accusation, or Charges. 
If the applicable procedure requires that the juris- 
diction of the removing power be invoked by an ac- 
cusation returned by a grand jury or a petition or 
information filed by the attorney-general on behalf 
of the state, removal proceedings cannot be main- 
tained on a petition filed by private citizens in their 
own behalf.tt Should it happen that this procedure - 
must be followed only where the removal is sought 
because of misconduct or malfeasance in office, a 
petition filed by a private individual, which alleges 
specific acts of misfeasance cannot be made sustain- 
able on such charge by inserting further allegations 
to the effect that the officer willfully refused and 
neglected to undo what he had done.?? Although a 
statute may permit the institution of removal pro- 
ceedings by private citizens, yet if it also requires 
that the petition be signed by at least five taxpayers, 
proceedings cannot be had on a petition signed by 
five persons one of whom is not a taxpayer.!? Where 
a board or official is authorized to make removals 
for specified causes, and there is no provision as to 
the manner of making charges, the board or official 
can institute the proceedings on their own motion 
or do so after a complaint has been filed by some 
other person.** 


determines whether the one method 


office see supra § 185. 
97. Hatton v. Brooks, 21 Pa. Dist. 
ite 


[a] In case a judge is authorized 
temporarily to suspend district trus- 
tees against whom removal proceed- 
ings are pending, he must see that 
all the statutory conditions are com- 
plied with before the power is as- 
serted. Walker v. Walter, (Tex. Civ. 
A.) 241 SW 524. 

98. Hendricks v. State, 
Civ, A. 178,49 SW 705. 

99. State v. Renker, 110 Kan. 138, 
202 P 606. 


1. Jensen v. Independent Cons. 
School Dist. No. 85, 160 Minn. 233, 
199 NW 911. 

2. McLaughlin v. Shore, 
746, 154 SW 45. 

geeeo. voAskins) 200 Dll AN 62U: 

4. Holbrook v. La Salle County 
Diao; 22 LIL. b8 9: 

5. Brown v. Cline, 
489, 41 A 690. 

6. In re Hanover Tp. School Di- 
rectors, 290 Pa. 95, 1387 A 811. 


7, Walker v. Walter, (Tex. Civ. 
A.) 241 SW 524. : 


g. State v. Glacier County Nine- 
teenth Judicial Dist. Ct., 64 Mont. 


20 ‘Tex. 


152 Ky. 


GZipeINice sdisapalae 


19 Pa. Dist. 86. 


10. In re Summit Hill School Di- 
peers Removal, 289 Pa. 82, 1837 A 
143. 

11. Jacques v. Litle, 51 Kan. 300, 
33 P 106, 20 LRA 304; Alberty v. 
Parks, 128 Okl. 178, 261 P 940; State 
v. Leonard, 3 Tenn. Ch. 177. 


[a] Writ of prohibition may be 
obtained to prevent a court from tak- 
ing jurisdiction pursuant to such a 


petition. Alberty v. Parks, 128 Okl. 
178, 261 P 940. 
[b] Cumulative remedy.—In Okla- 


homa a cumulative 
vided by Comp. St. (1921) § 10353, 
which authorizes removal by the 
county superintendent, and, when 


remedy is pro- 


|this section is invoked, a private cit- 


izen may file a complaint. Carter 
County School Dist. No. 20 v. Walden, 
146 Okl. 19, 298 P 199; Akin v. Har- 
ris, 138 Okl. 30, 280 P 291. 


12. State v. Glacier County Nine- 
teenth Judicial Dist. Ct., 64 Mont. 
296, 209 P 1052. 


[a] 
procedure.—In Montana the legisla- 
ture has classified the acts of omis- 
sion or commission which furnish 
grounds for removal, and has made 
the character of the acts charged 
against the officer the factor which 


In re Wysox Tp. School Dist., | of 


Character of charge as’ fixing. 


procedure or the other must be 
pursued. “If the acts charged con- 
stitute willful or corrupt misconduct 
or malfeasance in office, as those 
terms were understood by the law- 
makers in enacting the statute, then 
the jurisdiction of the court can be 
invoked only by an accusation pre- 
sented by a grand jury of the coun- 
ty (sec. 11688 [Rev. Codes, 19211), 
and the accused officer is entitled to 
a trial by jury conducted in the same 
manner as the trial of an indict- 
ment for a misdemeanor (sec. 11697 
[Rev.. Codes, 1921]). If, however, 
the officer is charged with nonaction 
only, that is, with willful refusal 
or neglect to perform official duties, 
or with charging and collecting ille- 
gal fees, the jurisdiction of the court 
may be invoked by filing an accusa- 
tion presented and verified by any 


person (sec. 11702 [Rev. Codes, 
1921]). In such case the hearing 
is had in a summary manner, and 


the accused is not entitled to a jury 
trial.” State v. Glacier County Nine- 
teenth Judicial Dist. Ct., 64 Mont. 
296, 298, 209 P 1052. 


13. Rex v. Riwney, 23 Sask. IL 
281, [1929] 2 DomLR 347, [1928] 8 
WestWkly 728. 


14. Peo. v. Draper, 142 App. Div, 
102, 127 NYS 14 [aff 202. N. Y. 612 
mem, 96 NE 1128 mem]; Akin y. 


‘Harris, 138 Okl. 30, 280 P 291. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 190-192] 


Definiteness. It has been held that the causes for 
the removal of a school officer must be set out in the 
strict form of a criminal indictment,!*> but whether 
this is true or not the charges must at least be suffi- 


cient to give defendant notice of what he is required 
to answer.?® 


Petition for recall. Where a statute providing for 
recall of a school official requires that the petition 
state clearly the reason or reasons for the recall, the 
statement must be such as will furnish to the elec- 
tors information on which they may form a judgment 
when ealled on to vote, and the reason or reasons 
assigned must be based on some act or failure to act, 
which, in the absence of sufficient justification, would 
warrant the recall.17 


Amendment. The absence of a jurisdictional 
averment in a petition for removal cannot be cured 
by amendment.1§ 


Waiver. When it is contemplated that removal 
proceedings should not be taken until the action of 
the proper authorities has been invoked by a com- 
plaint of some definite violation of duty, an omis- 
sion in this respect cannot be set up by a defendant 
who has waived it.?® 


[§ 191] (cc) Notice and Hearing. Apparently it 
is the general rule that, in the absence of statutory 
or constitutional authority otherwise, a school offi- 
cer who has been duly elected to office, for a definite 
term, can be removed only after notice and hearing.”° 
Furthermore, notice and an opportunity to explain 
are clearly required where a statute providing for 
removal for certain conduct states that a removal 
shall be had unless certain justifying facts are 
shown.2! Where, however, an appointed officer is 


15. In re Scranton City School, 6 
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elected by the people for a definite 


(56 C.J.] 3238 


removable by the appointing power, a removal can 
be made without the formalities of a notice and hear- 
ing, in the absence of their being specifically re- 
quired,?? and if this power has been given by the 
constitution, notice and hearing cannot be required 
by the legislature.?* It is, on the other hand, within 
the power of the legislature, in the absence of spe-. 
cific constitutional restriction, to authorize the re- 
moval of either an elective or an appointive officer 
without notice and hearing,?* and without a jury 
trial,?° for the office of a school officer is not prop- 
erty in the sense that a removal therefrom, without 
an observance of any of the above features, is a tak- 
ing of property without due process of law.?° Such 
authority must be clearly granted,?7 but where the 
legislature in authorizing the removal of certain of- 
ficers specifically requires notice and hearing, and 
fails so to specify with regard to the removal of other 
officers, the legislature will be taken to have intended 
that the latter could be removed without notice and 
hearing.?® Even where a hearing is provided for, 
unless specifically required, defendant is not neces- 
sarily entitled to a public hearing or to the testimony 
of witnesses in his behalf, although defendant him- 
self has a right to be heard.?® 


[§ 192] (dd) Proof. Removal proceedings being 
penal in their nature, there is some tendency to re- 
quire the same degree of proof that is necessary to 
convict in a criminal ease,*° and an officer should not 
be removed on the testimony of one who has been 
convicted of perjury in the face of the officer’s de- 
nial. But where a commissioner of education or a 
county superintendent is authorized to make remov- 
als for specified causes and there is no requirement 
as to how the existence of the grounds shall be 
proved, they may be established by any fair proof 


diction under the Judicature Act 


Pa.’ Dist.. & Co. 105. 


16. Sharps v. Jones, 100 W. Va. 
662, 131 SE 463. 


[a] Rule applied.—-W here a school 
director was charged with procuring 
a district contract for himself, in 
a proceeding to remove him from 
office, and he was not informed of 
the date, nature, and import of the 
contract in which he was charged 
to have been pecuniarily interested, 
it was held that the petition was 
demurrable. Sharps v. Jones, 100 W. 
Va. 662, 131 SEH 463. 


17. Newberg  v. Donnelly, 
Mich. 531, 209 NW 572. 

18. In re Liberty Tp. School, 19 
Pa. Dist. 558. 

19. Newberg v. Donnelly, 235 
Mich. 531, 209 NW 572; Geddes v. 
Town Bd., 46 Mich. 316, 9 NW 431. 


20. Jacques v. Litle, 51 Kan. 300, 
33 P 106, 20 LRA 304; Smythe v. 
Lapsley, 64 SW 733, 23 Kyl 1065; 
Akin v. Harris, 1388 Okl. 30, 280 P 
291; Willard’s App., 4 R. I. 595. 


[a] Reason for rule.—‘“The de- 
fendant holds his office by virtue of 
an election, and is chosen for a def- 
inite time. Nothing in the law war- 
rants the implication that a school- 
district officer who has been elected 
and qualified and entered upon his 
duties may be removed at the will 
or pleasure of any officer. The stat- 
ute prescribes the causes for which 
a removal may be had, and fairly 
implies that the cause must be 
shown, and that the party charged 
with negligence and wrong is enti- 
tled to notice and a right to be heard 
in his own defense. It is well es- 
tablished by the great weight of au- 
thority, that where an _ officer ..is 
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term, and provision is made for his 
removal for cause, the power of re- 
moval cannot, in ‘the absence of the 
positive mandate of statute, be exer- 
cised without notice and hearing. 
The mere silence of the statute with 
respect to notice and hearing will not 
justify the removal of such an offi- 
cer upon a charge of misconduct and 
negligence, without knowledge of the 
charges and an opportunity to ex- 
plain his conduct and defend his 
course and character.’ Jacques v. 
Litle, 51° Kan. 300, 303,33 P 106; 20 
LRA 304. 


[b] Notice must inform defendant 
of the acts relied on as constituting 
the cause for removal. Smythe v. 
Lapsley, 64 SW 733, 23 KyL 1065. 


21, Ss Comurtye Carrolle) 275) ba, Dist, 
126; Kerr v. King, 20 Pa. Dist. 663; 
Com) (ae oeirurray,< 30 Pa. ‘Col, 4: 


Richardson v. Methley School Bd., 
[1893] 3 Ch, 510. 


[a] Illustration.—Where a _ law 
provides that a school board may 
declare vacant the office of a mem- 
ber who is absent for two succes- 
sive meetings, unless because of sick- 
ness or necessary absence from the 
district, a director who has been ab- 
sent for two successive meetings is 
entitled to notice of a special meet- 
ing to declare his office vacant and 
an opportunity to exrlain his ab- 
sence,» Com. v. Carroll, 25..Pa. Dist: 
126; Kerr v. King, 20 Pa. Dist. 663; 
Com. v. Murray, 30 Pa. Co. 14. 


[b] In England a_ school-board 
cannot declare a member to be in 
default on the ground of six months’ 
absence, unless an opportunity is 
given to the member to explain, and 
in such a case the court has juris- 


(1873) § 25 subs 8, to restrain’ by 
injunction a school-board from de- 
claring the member in default and 
proceeding to the election of a new 
member, notwithstanding there 
might be a legal remedy by quo war- 
ranto. Richardson v. Methley School 
Bas, P1893]i 3 Che 51108 

22. Peo. v. Askins, 200 Ill. A. 621; 
Muir v. Madden, 286 Pa. 233, 133 A 


226; Howell v. Keeler, 5 Pa. Dist. 
& Co. 90. 


23. Muir v. Madden, 286 Pa. 233, 
133 A 226. 

24. Peo. v. Draper, 142 App. Div. 
1025, 127.NSel4 Laff, 2102 c Nene? 
mem, 96 NE 1128 mem]. 


25. Kesling, v. Moore, 102 W. Va. 
251, 135 SH 246. 

26. Peo. v. Draper, 67 Misc. 460, 
124 NYS 758; Kesling v. Moore, 102 
W. Va. 251, 1385 SE 246. 


27. Jacques v. Litle, 51 Kan. 300, 
33 P 106, 20 LRA 304, 


28. Peo. v. Draper, 142 App. Div. 
1025) 127 NYS: 24 “Patt 7202,2N. We een 
mem, 96 NE 1128 mem]; Peo. v. 
Draper, 67 Misc. 460, 124 NYS 758. 


29. See Com. 23 Pa. 
Dist. 739. 

30. In re Scranton City School, 6 
Pa. Dist. & Co. 105. But see Wilber- 
force Educational Inst. v. Holden, 17 
Ont. 439 (holding that, where there 
is s0 much doubt cast on a secre- 
tary’s dealings with the trust funds 
of the board that it would not be 
proper to allow him to remain on 
the board, he may be removed). 

31. Schwarzrock v. Bayonne Bd. 
of Education, 90 N. J. L. 370, 101 
A 394, 


v. Hartzel, 


324 [56 C.J.] 


and it is immaterial how the removing officer gains 
his information.?? And where proceedings to re- 
move are based on a statute providing for removal 
where a school officer is convicted of taking a bribe, 
a eriminal conviction for such an offense is conclu- 
sive on defendant, even though the conviction is had 
on a plea of nolo contendere and would not have 
concluded defendant in a civil suit.?* 


[§ 193] (ee) Review. Where the legislature, in 
placing the power to remove in some officer, body, 
or lower tribunal, has failed to provide for an ap- 
peal from the decision of the removing power, no 
appeal can be taken.** If, in such case, an appeal is 
attempted, the appellate court will consider the mat- 
ter as before it on certiorari and will look to the 
record only to determine whether the power below 
has exceeded its jurisdiction or abused its disere- 
tion.*®® And though a court must act in bane mak- 
ing a removal, a removal by a single judge cannot 
be attacked in the appellate court where the judge’s 
right was not challenged in the lower court.2° A 
semioval by the appointive power of an appointed 
officer is not subject to review where no review is 
provided for;?* and there cannot be a review in any 
form where it is specifically provided that the pro- 
ceeding of the removing power shall be final and not 
subject to question or review in any place or court 
whatever. Jurisdiction to review decisions re- 
moving school officers need not be given to the courts, 
but may be given to some other power, such as a 
state commissioner of education,®® unless there is a 
constitutional provision giving the courts jurisdic- 
tion over the removal of school district officers.*° If 
an appeal is provided for but no time is fixed within 
which it must be taken, it must be made within a 
reasonable time depending on the circumstances.*! 

82. Peo. v. Draper, 142 App. Div. 
102, 127 NYS 14 [aff 202 N. Y. 612 


mem, 96 NE 1128 mem]; Carter 


County School Dist. No. 20 v. Walden, beh 
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re Slippery Rock Tp. School Dist., 
222 Pa. 538, 71 A 1085. 


Hamtramck 


[§§ 192-195 


[§ 194] (c) Vacancies*?—aa. In General. A 
school office is vacant only when it is without an in- 
cumbent who has the legal right to exercise its fune- 
tions,** and if the office if supplied in the legal man- 
ner by a person who is authorized by law to fill the 
duties of the office, there is no vacancy.*4 Where 
it is specified by statute or constitution that a va- 
eancy shall exist because of a certain cause or causes, 
a vacancy is often taken to have occurred at the time 
of the happening of the event which is the cause of 
the vacancy.*® But statutes, providing that for cer- 
tain misconduet or neglect an office shall become va- 
cant and shall be filled in the manner prescribed for 
filling such vacancies, have been held not to be man- 
datory or self-executing, and, although they make 
the misconduct or neglect specified a cause for va- 
cating the office, to create a vacancy there must first 
be action by the proper authorities in electing or ap- 
pointing another.*® And, likewise, it has been held 
that a statute, which provides that a school officer 
who fails to qualify for more than twenty days after 
his election shall forfeit his office and that the coun- 
ty superintendent shall appoint another, does not 
ipso facto create a vacancy on a school officer’s fail- 
ure to qualify within twenty days, but the vacancy 
must be declared by the county superintendent or 
some court after notice and hearing.47 When a stat- 
ute clearly contemplates a declaration of vacancy 
before the vacaney occurs and vests the power to 
make such declaration in a particular person or body, 
a vacaney cannot be declared by any other,*® but the 
authority to fill vacancies due to specified causes 
carries with it the right to make at least a prima fa- 
cie determination that a vacancy exists.*® 


[§ 195] bb. Occurrence and Existence of Vacan- 
cy. As in the case of other offices®® a vacancy in a 


40. Walker v. Walter, 
A.) 241 SW 524. 


41. Kesling v. Moore, 102 W. Va. 


(Rex. Cin; 
vy. Holihan, 46 


146 Okl. 19, 293 P 199. 


[a] Evidence not produced at 
hearing.—In New York, when remov- 
ing a school officer under Education 
L. § 338, which provides that, ‘““when- 
ever it shall be proved to his satis- 
faction that any school commission- 
er or other school officer has been 

uilty of any wilful violation or neg- 
ect of duty under this chapter, or 
any other act pertaining to common 
schools, or wilfully disobeying any 
decision, order or regulation of the 
commissioner of education, such 
commissioner may, by an order un- 
der his hand and seal, which order 
shall be recorded in his office, remove 
such school commissioner or 
school officer from his office,” 
commissioner need not base his de- 
termination that there is cause for 
removal solely on evidence produced 
at a hearing, but he may also rely 
on records in his office, consisting 
of letters sent and received, and this 
without notice of the same to the 
person removed on the hearing. Peo. 
v. Draper, 142 App. Div. 102, 127 NYS 
14 [aff 202 N. Y. 612 mem, 96 NE 
1128 mem]; Peo. v. Draper, 67 Misc. 
460, 124 NYS 758. 


33. Com. v. Jackson, 248 Pa. 530, 
94 A 233. 

34. In re Chester School District’s 
Audit, 301 Pa. 203, 151 A801; In re 
Coal Tp. School, 390 Pa. 200, 188 A 
eRe Nhat oS Summit Hill School Di- 
rectors’ Removal, 289 Pa. 82, 1387 A 
143: In re Summit Hill School Di- 
rectors, Q5 SMa. Silioy LOA G 2.78); ela 


Mich. 127, 8 NW 720. 


[a] In Pennsylvania (1) School 
Code (1911) § 217, which empowers 
the court of common pleas to remove 
school directors for specified cause, 
makes no provision for an appeal, 
and hence the supreme court can re- 
gard an attempted appeal only as a 
certiorari. In re Chester School Dis- 
trict’s Audit, 301 Pa. 203, 151 A 801; 
In re Slippery Rock Tp. School Dsites 
232 Pa. 5388, Tk A 1085. (2) And it 
has been said that the discretion of 
the lower court in making a removal 
will not be interfered with unless 
clearly abused. In re Summit Hill 
School Directors’ Removal, 289 Pa. 
82) 137A 143°) Ino re Summit Bill 
School Directors, 258 Pa. 575, 102 A 
278. (3)' ‘But it seemsijthat, it is 
mandatory on the lower court to 
make a removal where the causes 
therefor are clearly established. In 
re Coal Tp. School, 290 Pa. 200, 138 
A 748. But see Whetstone v. Wil- 
liams, 28 Pa. Dist. 737 (holding that 
the power of removal is discretion- 
ary, and if the court is convinced 
that the proceedings were instituted 
because of malice and not for the 
public good, a removal may be re- 
fused). 


36. In re Hanover Tp. School Di- 
rectors, 290 Pa. 95, 137 A 811. 

87. Peo. v. Askins, 200 Ill. A. 621. 

38. 175 App. Div. 


Peo. v. Finley, 
204, 161 NYS 817. 


39. Schwarzrock v. Bayonne Bd. 
of Education, SON. WJ, 4.93.70) Oily ZA 
394. 


251, 185 SE 246. 


42. Vacancies in public offices in 
general see Officers § 117. 


43. Newark Bd. of Education v. 
State Civ. Serv. Commn., 98 N. J. 
L. 417, 119 A 875. 


[a] De facto officer, exercising 
the functions of an office, does not 
prevent it from being so far vacant 
that an appointment may be made 
to fill the vacancy. Nelson v. Wil- 
liamsburg Bd. of Education, 215 Ky. 
40, 284 SW 386. 


De facto officers see supra § 184. 


44. Howard County School Dist. 
No. 54 v. Garrison, 90 Ark. 335, 119 
SW 275. 


45. Ashby v. Patrick, 181 Ark. 859, 
28 SW (2d) 55; Gildersleeve v. New - 
York Bd. of Education, 17 AbbPr (N. 
Y.) 201; Owens v. O’Brien, 78 Va. 
116: Childrey v.. Rady, «TO van Sise 
Smith v. Reppard, 69 W. Va. 211, 71 
SE 115. 


“46. State v. Watson, 96 Vt. 131. 


117 A 663; Woodcock v. Bolster, 35 
Vt. 632. 

47. State v. Stewart, 90 Kan. 778, 
5) Pes 2 


Failure to qualify within time pre- 
scribed by statute as automatically 
creating vacancy see supra § 185. 


48. Felton v. Com., 8 Watts & S. 
(Pa)! 26%: 

49. ‘Com, v. Ring; 26 Pa..Co.-612: 

50. See Officers § 117. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 195] 


school office may occur where it is unoccupied by a 
legally qualified incumbent with the lawful right to 
continue therein.®? 


Failure to perform duties or attend meetings. In 
the absence of a statute so specifying an office does 
not become vacant because of a school officer’s re- 
fusal to do an act which it is his legal duty to per- 
form,°®? even though he is subject to a statutory pen- 
alty for neglect or failure to perform any duty of 
the office,°* unless there is such a permanent and ab- 
solute failure to perform the duties of the office as 
to constitute an abandonment thereof.°* And it has 
been held that, under a statute providing that on 
the failure of a school director to have his account 
audited, his office shall become vacant and shall be 
filled in the manner prescribed for filling vacancies 
in such office, a school director’s office does not auto- 
matically become vacant on his failure to have his 
account audited, but there must first be an appoint- 
ment by the body which has power to fill such vacan- 
cies.°°> Where failure to attend a stated number of 
regular meetings, without a sufficient excuse, has 
been made a ground for declaring a school director’s 
office vacant, it must appear that the meetings missed 
were regular ones,°°® and before a vacancy is declared 
the offending director must be given notice there- 
of,°7 and an opportunity to present his exeuse.®* If 
refusal to attend a regular meeting is made the basis 
for declaring an office vacant, it must be shown that 
the officer “refused” to attend and not simply that 
he failed to attend because of absence from the dis- 
brict.22 


51. See cases infra this note. 
[a] For example, where the dis- 


trict school is designated by the su-} time and place certain, 
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in succession from the first meeting 
for organization by adjournment to a 


[56 C.J.] 325 


Removal from district or change of residence. A 
removal from the district which is permanent in char- 
acter will operate to vacate the office of a district 
school officer where residence within the district has 
been made a necessary qualification for holding a 
district school office,°° or where there is a statute 
providing that a removal from, or ceasing to reside 
within, the district by a school officer shall cause his 
office to become vacant.®! Although the establish- 
ment of a permanent abode elsewhere is unnecessa- 
ry,°? a departure from the district for a temporary 
purpose, and with a present intention of returning, 
does not ordinarily result in a vacaney.®? Nor will 
a vacancy be created by removal from one ward to 
another within the same district where it is a re- 
moval from the district itself that is required.®*: 
However, a member of a district board residing in 
a territory transferred to another school district 
automatically becomes a nonresident of the old dis- 
trict and his office becomes vacant at the time the 
transfer is completed,®® unless there is a statute ex- 
pressly providing that members of boards of exist- 
ing districts shall continue to hold their offices until 
their terms expire.°® But a mere alteration in the 
boundaries of a district does not operate to vacate 
the office of the old board of trustees.°7 A school 
officer who has vacated his office by removal from the 
district is nevertheless a de facto officer if he con- 
tinues to exercise the functions of the office.®® 


Acceptance of incompatible office. Not only may 
a person be ineligible for a school office because he 
at the time holds an office that is incompatible there- 


103 W. Va. 692, 138 SE 329. 


[a] Illustrations.—(1) A school di- 


where the] rector who moved a couple of miles: 


perintendent of public instruction for 
children of the white race, the board 
of school directors of such school dis- 
trict cannot legally be of the colored 
race, and where persons of the col- 
ored race assume to be such direc- 
tors, such assumption is a nullity, 
and there iS a vacancy as a matter 
of law, and the county superintend- 
ent has the authority under Sess. 
eons Co Lolo Sart. § | .%...to.fill 
such vacancies by the appointment 
of persons of the white race having 
the qualifications required by law. 
gonn v. Butler, 80 Okl. 46, 194 P 
436. 


{b] Acquisition of interest in 
school contract.—(1) The fact that 
one becomes a stockholder in com- 
panies from which the school pur- 
chases its supplies does not cause 
his office as school trustee to become 
vacant under a statute declaring a 
vacancy to exist if a school officer be- 
comes pecuniarily interested in a 
school contract. Lee v. Toronto Pub- 
hiesSchoolwsay, o2) UU. ©. CP: (Ont,) 
78. (2) But a school trustee who is 
a doctor vacates his office by enter- 
ing into an engagement to examine 
the school pupils for disease for a 
remuneration, even though he later 
declines to accept payment. Reg. v. 
Standish, 6 Ont. 408. 


52. Stevens v. Kent, 26 Vt. 503. 
53. School Dist. No. 54 v. Garrison, 
90 Ark. 335, 119 SW 275. 


54. School Dist. No. 54 v. Garrison, 
supra. 
55; 
A 663. 

56. Genesee Tp. Independent School 
Dist. v. McDonald, 98 Pa. 444; Zulich 
v. Bowman, 42 Pa. 83. 


{al Regular meetings have been 
held to consist of every meeting held 


State v. Watson, 96 Vt. 131, 117 


school board has no standing regula- 
tions as to the time for holding meet- 
ings. Keating v. Jordan, 181 Pa. 168, 
37 A 199; Com. v. Campbell, 8 Pa. 
Dist. 645, 23 Pa. Co. 313. But see Zu- 
lich v. Bowman, 42 Pa. 83 (holding 
that regular meetings are the stated 
meetings and not special or adjourned 
meetings). 


57. Com. v. Gibbons, 196 Pa. 97, 46 
A 313; Brooks v. Donegal Borough 
School Dist., 28 Pa. Dist. 783; Kerr v. 
King, 20 Pa. Dist. 668. But see Com. 
v. Campbell, 8 Pa. Dist. 645, 23 Pa. Co. 
313 (holding that notice need not be 
sent to a defaulting director, already 
qualified, of the intention of members 
present at a regular meeting to de- 
clare his seat vacant). 


58. 


59. Com. v. 25th Ward School, 17 
Pa. Dist. 716. 


60. Giles v. Sanbornton School 
Dist., 31 N. B. 304; -Com: Vv. Lopper, 
219 Pa. 221, 68 A 666. 


61. Manning Independent School 
Dist. v. Miller, 189 Iowa 123, 178 NW 
323; Gildersleeve v. New York Bd. of 
Education, 17 AbbPr (N. Y.) 201; Peo. 
v. New York Bd. of Education, 1 Den. 
(N. Y.) 647: State v. Paulson, 29 Oh. 
A. 121, 162 NE 653. 


[a] “Removal” defined.—‘The lex- 
icographers define removal as a 
change of place, especially habita- 
tion.” State v. Paulson, 29 Oh. A. 121, 
122, 162 NE 653. 


62. Manning Independent School 
Dist. v. Miller, 189 Iowa 123, 178 NW 
323. 

63. Howard County School Dist. 
No. 54 v. Garrison, 90 Ark. 335, 119 
SW 275; Patrick v. Fletcher, 149 Ky. 
193, 148 SW 16; State v. Van Patten, 
26 Nev. 2738, 66 P 822; Hite v. irvy, 


Com. v. Morris, 28 Pa. Co. 505. 


out of the district, only temporarily, 
for the purpose of cultivating crops, 
and who retained property in the dis- 
trict and returned within a few 
months, was held to have vacated his 
office. Howard County School Dist. 
No. 54 v. Garrison, 90 Ark. 335, 119 
SW 275. (2) A temporary removal in- 
to another district to get the school 
director’s wife away from unhappy 
associates for the benefit of her health 
does not create a vacancy in the di- 
rector’s office, although a statute pro- 
vides that any member of a board of 
education who shall move to another 
district shall thereby immediately va- 
cate his office. Hite v. Irby, 103 W. 
Va. 692, 138 SE 329. ‘ 


[b] Temporarily moving his resi- 
dence onto or near the district line 
does not forfeit a school-district trus- 
tee’s office. McGlone v. Zornes, 107 
SW 329, 32 KyL 965. 


64. State v. Gora, 195 Wis. 515, 218 
NW 837. : 
65. State v. Magnet, 106 Oh. St. 89, 


139 NE 154. 


[a] Effect of division of ward.— 
Under a statute requiring school di- 
rectors to reside in the wards for 
which they are elected, and declaring 
that a removal from the ward shall 
cause a vacancy, if a ward is divided 
the office of school director in the old 
ward, held by those who live in the 
new ward, becomes vacant. In re 
Nineteenth Ward School Directors, 11 
Phila, (Pa.) 300. 


66. Thompson vy. State, 92 Oh..St. 
284, 110 NE 748. 


67. In re Moore Tp. School Trus- 
tees v. McRae, 12 U. C. Q. B. (Ont.) 
525. 


68. See supra § 184. 
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with,®® but a person already in a school office may 
vacate it by the acceptance of an incompatible’® or 
other office which he is prohibited from holding by 
a statutory or constitutional provision.** But, by, 
way of exception to the general rule, it 1s held that 
an office is not vacated by the acceptance of an in- 
compatible one where the law expressly provides that 
the officer shall hold his office until his succes- 
sor is chosen and qualified.7?, And an office is not 
vacated by the acceptance of an appointment to the 
same office under an unconstitutional statute.** 


Imprisonment. Where a statute provides that the 
office of a member of a school board shall become va- 
cant if he is punished with imprisonment for any 
crime, a school board member vacates his office if he 
is imprisoned on a charge of criminal conspiracy, 
even though this takes place in another county and 
the charge is heard before a court of summary ju- 
risdiction.’*4 


[§ 196] ce. Filling Vacancy—(aa) Authority To 
Fill. In the absence of statutory or constitutional 
restriction, an officer or body, having the power to 
appoint in the first instance, has the power to fill 
vacancies occurring in appointive offices during its 
terms.*> Apart from this, however, vacancies can 
ordinarily be filled only by a person or body who 
has been expressly authorized to do so,‘® and an at- 
tempted appointment to fill a vacaney, made by any 
other person or body, is invalid.7” <A special au- 
thority, conferred to fill offices newly created, with 

69. See supra § 165. Dec. (Reprint) 


70. Ferguson v. True, 3 Bush (Ky.) | 589 
255; Wallace v. Grubb, 154 Tenn. 655, [a] 
289 SW 530; Thomas v. Abernathy 
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394, 2 WestLMonth 


Particular statutes construed. 


Bd 
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persons who shall hold until the next election of 
school officers, is extinguished after such election 
takes place, and vacancies occurring thereafter ee 
be supplied in accordance with the general laws."® 


Remaining members of board on which vacancy 
arises. When a statute gives a board the right to fill 
all vacancies in the board, this is not a power con- 
ferred upon the remaining members, but it presup- 
poses the presence of a quorum, as a condition to val- 
id action.7® Hence such a power can be exercised 
only when the vacancies are not sufficient in number 
to destroy the required quorum,®® and if a majority 
of the board is necessary to constitute a quorum, this 
means a majority of the whole board authorized,*? 
so that when half or more of the offices of the board 
become vacant, the power cannot be exercised by 
the remaining members,*? or if more than half of the 
original board remains, the power can be exercised 
only when there is present a number which would 
have constituted a majority of the original board.** 
Where, however, there is a quorum present, and there 
is no specific requirement that vacancies be filled by 
vote of a majority of all members elected to the 
board, a vacancy may be filled by a majority of the 
quorum.** A statute authorizing a minority to fill 
vacancies when there are vacancies in the offices of 
a majority of the board gives no authority to a mi- 
nority to fill vacancies where a majority of the board 
still remains in office;*° and a provision that vacan- 
cies in a school board may be filled by the remaining 


nonmembers, is legally ineffectual to 
fill the vacancies. State v. Magnet, 
106 Oh. St. 89, 189 NE 154. (2) Where 


County Line Independent School Dist., 
(Tex. Commn. A.) 290 SW 152 [rev 
(Civ. A.) 278 SW 312]. 


{a] Rule applied.—(1) Members of 
a school board who were thereafter 
elected and qualified as aldermen of 
a town within the district were held 
to have thereby vacated their offices 
as school trustees on the ground that 
the offices of school trustee and al- 
derman were incompatible. Thomas 
v. Abernathy County Line Independent 
School Dist., (Tex. Commn. A.) 290 
SW 152 [rev (Civ. A.) 278 SW 312]. 
(2) A person who is already a member 
of a school board, who later accepts 
an appointment to fill a vacancy on the 
same board, thereby vacates the place 
he first held. Wallace vy. Grubb, 154 
Tenne 655, 289 SW 530. (38) The du- 
ties of a school trustee are incom- 
patible with those of a teacher, and 
one trustee, by accepting employment 
as a teacher from the others, vacates 
his office as trustee. Ferguson v. 
True, 3 Bush (Ky.) 255. 


71. Chambers v. State, 127 Ind. 365, 
26 NE 8938, 11 LRA 613. 


72. State v. Nobles, 109 Wis. 202, 
85 NW 367. 


73. Koven v. Stanley, 84 N. J. L. 
446, 87 A 89. 


74, Conybeare v. London School 
GELS Lt OS B13: 


Conviction of felony as cause of va- 
cancy see Officers § 118. 


75. Terry v. Cornett, 1386 Ky. 628, 
124 SW 870. 


76. State v. Hatch, 82 Conn. 122, 72 
A 575; Glass v. Hopkinsville, 225 
Ky. 428,/9 SW. (2d) 117; Nelson v. 
Williamsburg Bd. of Education, 215 
Ky. 40, 284 SW 386; State v. Patter- 
son, 2o.Neio. st 177; Cist v. State; 21 
Oh, St. 339; Gates v. Beckwith, 2 ‘Oh. 


—(1) The recorder of a village, as 
clerk of the board of education, has 
power to fill vacancies that occur in 
the offices of school directors, where 
there are statutes making him the 
clerk of the board of education and 
giving him the powers:of a clerk of a 
township board, who in turn has pow- 
er to fill vacancies that occur in the 
office of school director. Cist v. State, 
21 Oh. St. 339. (2) The power given 
to remaining trustees to fill vacancies 
on the board was held not taken away 
by a statute which provided that the 
electors ‘‘may” fill any vacancy in the 
board of trustees of any school dis- 
trict by an election held on or before 
a certain time, since the word ‘‘may” 
was not designed to exclude other 
modes of filling vacancies that then 
existed. State v. Patterson, 32 N. J. 
L. 177. (38) Where, by provision of a 
special charter, the common council 
of a city was authorized to fill vacan- 
cies in the district school board, it 
was not deprived of this power by a 
general statute placing the power to 
fill vacancies in the remaining mem- 
bers of the district boards. State vy. 
Hatch, 82 Conn. 122, 72 A 575. 


[b] Duty to fill enforceable by 
mandamus.—A statutory provision to 
fill vacancies, imposed on a county 
superintendent, is ministerial in na- 
ture, and its performance may be com- 
pelled by mandamus. Rasure © v. 
Sparks, 75 Okl. 181, 183 P 495. 


77. Eerris v. O’Keefe, 87 N. J. L. 
841, 94 A 407; State v. Magnet, 106 Oh. 
St. 89, 1839 NE 154; Stewart v. Purvis, 
20 Tex. Civ. A. 647, 50 SW 204. 


[a] Tfllustrations.—(1) Where a 
school board is authorized to fill va- 
cancies in its numbers, a notice to fill 
vacancies, made by persons not mem- 
bers of the board, and which is put 
to vote and carried by the votes of the 


the chief executive officer of a board 
is alone authorized to fill vacancies, 
the board itself has no power to filla 
vacancy in its numbers. Ferris v. 
O’Keefe, 87 N. J. L. 341, 94 A 407. 
(3) A county superintendent author- 
ized to fill vacancies in the school 
boards of graded school districts has 
no power to fill vacancies in the boards 
of city school districts, where the 
members of such boards are to be 
elected by the people and the county 
superintendent is given no express 
power to fill vacancies therein. Stew- 
arb vs. PAILVIS, 2.0 Tex. Civ. A. 647, 50 
SW 204. 


[b] De facto members of a school 
board may elect directors to fill va- 
cancies in the board in the same way 
as if they themselves had been legally 
elected. State v. Foxworthy, 301 Mo. 
376, 256 SW 466. 


78. In re Jeannette 
School, 14 Pa. Dist. 352. 


79. Glass v. Hopkinsville, 225 Ky. 
428, 9 SW (2d) 117. 


80. Glass v. Hopkinsville, supra. 


81. Glass v. Hopkinsville, supra; 
In re Wells Tp. School Dist; 297 
Pa. 242, 146 A 601; In re Wells Tp., 
10 Pa. Dist. & Co. 443. 


82. Glass v. Hopkinsville, 225 Ky. 
428, 9 SW (2d) 117. 


83. In re Wells Tp. 
297 Pa. 242, 146 A 601. 


84. Cowles v. Rome Independent 
School Dist., 204 Iowa 689, 216 NW 83. 


85. In re Wells Tp. School Dist. 
297 Pa. 242, 146 A 601; Bouton v. 
Royce, 2 LuzLegReg (Pa.) 241. 


[a] Advice of superintendent of 
school instruction to the contrary 
does not legalize the action of a mi- 
nority in such a case, even though the 
superintendent of school instruction 


Borough 


School Dist., 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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members, by majority vote thereof, requires that all 
members in office, after vacancies occur, be present 
when action is taken to fill the vacancies.*® 


[§ 197] (bb) When Power To Fill Vacancy May 
Be Exercised. When it appears prima facie that 
acts or events have occurred subjecting a school of- 
fice to a declaration of vacancy, the power authorized 
to fill such vaeaney, supposing the office to be vacant, 
may proceed in the proper manner to fill the office.** 
But the final validity of the filling, in most instances, 
will depend on whether a vacancy actually existed, 
for, although there is a presumption in favor of a 
vacancy,®* there can be no valid appointment or elec- 
tion to fill a present vacancy where it is shown that 
none in fact exists.°® There can, however, be made, 
within a reasonable time before a vacancy actually 
exists, a present appointment to fill a future vacancy, 
to take effect when it exists,®°° if made by the au- 
thority that would have the power to fill the vacancy 
when it actually oceurs.°!_ Where a directory stat- 
ute, fixing the time within which a school trustee 
should qualify, authorizes the county superintendent 
to declare the office vacant and fill it by appointment, 
in the event the trustee should fail to qualify within 
the prescribed time, the county superintendent can 
exercise the power only after the time prescribed 
has elapsed and before the trustee actually quali- 
fies.°? Under a provision authorizing a board to fill 


a vacaney caused by the resignation of a member “at 
j ae 


is authorized to give advice on admin-, Oh. A. 205; 
istrative school matters. In re Wells] 18 A 1035; 
Tp. School Dist., 297 Pa. 242, 146 A 90. Dixon v. Caudill, 
601. 136 SW 1043; 
86. In re Wells Tp. School Dist., | Ky. 628, 124 SW 870. 
supra. [a] Reason for rule. 
[a] TIllustration.—Where there are 
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State v. Lane, 16 R. I. 620, 
Reg. v. Nagle, 26 Ont. 249. 


Terry v. Cornett, 136 


of no objection, upon the ground of 


[56 °C. 37} 327 
its next regular or special meeting,” a board need not 
wait until a future meeting to fill a vacancy caused 
by a resignation, but may fill the vacancy at the same 
meeting at which the resignation is accepted.°* A’ 
statute providing that a school board shall fill vacan- 
cies within a specified number of days, and on failure 
thereof another power shall have the authority to 
do so, has been construed as directory to the extent 
that, where the vacancy is due to a cause which can- 
not be readily ascertained, the limitation period, on 
the exercise of the power, will not commence until 
the vacancy becomes known.®* But where the va- 
cancy is known, the statute is mandatory, and a 
school board cannot exercise the power after the 
lapse of the specified period.®® And under a similar 
statute it has been held that the power of the alterna- 
tive power to appoint is not defeated by the fact that 
the school board makes an invalid attempt to fill the 
vacancy within the required period.?°® Where a 
county superintendent was authorized to appoint 
directors for any district which failed to elect, it was 
held that the superintendent could, after an election 
had not been held, proceed to exercise this power 
without waiting a reasonable time for the electors to 
call a special election to fill the vacancies, even 
though this latter procedure was authorized.®* 


[§ 198] (cc) Mode of Filling Vacancy. When a 
school office becomes vacant, it must be filled in the 
manner provided by law.®® If an appointment to fill 


nation usually. no difficulty would 
arise; because the exact times when 
events _of that nature happen are 
known and public records of them are 
likely to be made. But where the va- 
cancy results from a removal, known 
only to few, the entire period of thirty 
days may elapse before the school 


143 Ky. 628, 


“We know 


_two vacancies in a board of five, two 
of the remaining directors cannot 
meet and fill the vacancies without the 
presence of the third. In re Wells 
Tp. School Dist., 297 Pa. 242, 146 A 
601. 


87. Manning Independent School 
Dist. v. Miller, 189 Iowa 123, 178 NW 
323. 

88. Pierce v. Edington, 38 Ark. 150; 
Randall v. Smith, 1 Den. (N. Y.) 214. 


fa] TIllustrations.—(1) Where a 
statute provides for appointment by a 
county court to fill a vacancy an ap- 
pointment of school directors by the 
court will be presumed to be upon a 
vacancy in the office contemplated by 
statute, although the record of ap- 
pointment does not show a vacancy, 
and warrants drawn for teachers’ 
services by such directors are valid. 
Pierce v. Edington, 38 Ark. 150. (2) 
Where a resolution of a special meet- 
ing, appointing a trustee in the place 
of one who had been chosen a few 
days before, stated that the one first 
chosen “had refused to serve,’’ it was 
held in trespass against the trustee 
for causing a district tax to be col- 
lected that such statement was suffi- 
cient evidence that a vacancy had oc- 
eurred to render the second appoint- 
ment valid. Randall v. Smith, 1 Den. 
(N. Y.) 214. 


Simmons v. Peo., 119 Ill. 617, 9 
Bennett v. Colfax Dist. Tp., 
53 Iowa 687, 6 NW 36; Horneman v. 
Harlan, 47 Kan. 413, 28 P 177; Terry 
v. Terry, (Ky.) 117 Sw 284; McGlone 
v. Zornes, 107 SW 329, 32 KyL 965; 
Shepherd v. Gambill, 75 SW 223, 25 
KyL 333 (which will occur after the 
appointee’s time expires); Smythe v. 
Lapsley, 64 SW 7338, 23 Kyl 1065; 
Mattingly v. Vancleave, 61 SW 257, 23 
KyL 1761; State v. Houpt, 98 Oh. St. 
451, 121 NE 695; State v. Hensing, 10 


public policy or otherwise, that can be 
urged against a practice like this. If 
it was necessary in all cases to delay 
making an appointment to fill a va- 
cancy until the office was actually va- 
cant, much confusion and disorder in 
the public service might be occa- 
sioned, and so we think that an ap- 
pointment may be made within a rea- 
sonable time before the vacancy ac- 
tually exists, to take effect when it 
occurs, if it be made by the authority 
that would have the right to make 
the appointment when the vacancy 
does occur.’ Terry v. Cornett, 136 
Ky. 628, 632, 124 Sw 870. 


[b] Illustration.—Where a county 
superintendent was authorized to ap- 
point a school trustee to fill a va- 
cancy, and because of an unexpected 
interference the election of a trustee 
was rendered ineffective, it was held 
that the superintendent could make an 
appointment before the time at which 
the trustee would take office, to take 
effect at such time, since the superin- 
tendent’s term extended beyond that 
time. Dixon vy. Caudill, 143 Ky. 623, 
1386 SW 1043. 


91. Glass v. Hopkinsville, 225 Ky. 
428, 9 SW (2d) 117. 


[a] Officer whose term will ex- 
pire before vacancy occurs has no 
power to make an appointment to fill 
the contemplated vacancy. Glass v. 
Hopkinsville, 225 Ky. 428, 9 SW(2d) 
ily 

92. Shelbourne v. Blatterman, 49 
SW 952, 20 KyL 1730. 


Construction of statute prescribing 
time for qualification see supra § 182. 
93. State v. Hensing, 10 Oh. A. 205. 


94. In re Ashley Borough School, 
22 Pa. Dist. 956, 41 Pa. Co. 4. 


[a] Reason for rule.—‘“‘Where the 
vacancy results from death or resig- 


board gets the information; and then 
upon a narrow and literal construc- 
tion, the first depositaries of the stat- 
utory power of appointment would 
have lost their right to act in the mat- 
ter; the people of the district would 
by the same circumstance have lost 
their right to elect a successor at the 
next municipal election, and the 
courts Which were evidently intended 
to act only in the last resort, would 
unexpectedly be vested with the ap- 
pointive power, not by reason of any 
official misfeasance or voluntary non- 
feasance on the part of the board. 
Thus the last to be entrusted with 
this power would become the first in 
opportunity to exercise it. Such con- 
struction ‘sticks in the letter and goes 
no deeper than the bark.’ A fairer 
construction is to be found in apply- 
ing the principle that when by statute 
a particular thing is to be done by an 
official at a fixed time, the statutory 
requirement as to time is directory 
and not mandatory, unless there be in 
the statute a prohibition of the act 
after the time has elapsed; and by the 
application of another principle 
whereby in certain cases the statute 
of limitations does not begin to run 
until discovery by the party affected 
by it of the facts upon which the right 
of action depends.”” In re Ashley Bor- 
ough School, 41 Pa. Co. 4, 7. 


95. In re Parkside Borough: School 
Dist., 5 Pa. Dist. & Co. 24 


96. State v. Magnet, 106 Oh. St. 89, 
139 NE 154. 


97. Peo. v. Nelson, 80 Colo. 242, 250 
P 386. 

98. Shephard v. Whiteley County, 
76 SW 1084, 25 KyL 1072; Hamlin v. 


‘Dingman, 41 HowPr (N. Y.) 132 [rev 


on other grounds 5 Lans. 61]; In re 
Parkside Borough School Dist., 56 Pa. 
Dist. & Co. 241. 
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a school office vacancy is required to be in writing, 
an oral appointment is invalid.®® Also, an appoint- 
ment is invalid when made at a special meeting which 
has been called without notice where notice of such 
‘meetings is required.t| When several vacancies for 
different terms are to be filled by election, applicants 
seeking to be nominated to fill the vacancies should 
be allowed to amend their declarations to indicate 
the term for which they are running.” 


[§ 199] (dd) Term of Officer Elected or Appoint- 
ed To Fill Vacancy. Term of appointee. A person 
authorized to fill a vacaney cannot appoint for longer 
than the unexpired term of the prior incumbent.’ 
Where it is expressly provided that vacancies can be 
filled by appointment only until the next general 
election,* or some other time,® an appointment can- 
not be made for the whole of the unexpired term 
which extends over to the time specified, although 
the appointee may be entitled to hold until the per- 
son elected takes office. If vacancies can be filled 
by a board until the next general election, the elec- 
tors cannot, at a special election, held prior to the 
next general election, elect persons to fill vacancies 
which the board has filled by appointment. Where 
there is nothing in the constitution to prohibit it, 
the legislature may confer upon the remaining mem- 
bers of a board the power to fill vacancies for the 
unexpired term, although this will extend beyond 
the next regular election for members of the board.® 


[§ 200] (5) Compensation and Reimbursement? 
—(a) Of Members of District Boards. The right of 
members of a board of education to compensation 


SCHOOLS AND SCHOOL DISTRICTS 


[§§ 198-200 


must rest on express provision therefor, and no right 
to compensation will be implied because of the fact 
that services were rendered.1° They cannot legally 
claim or recover compensation for their services 
where none is provided for or authorized by stat- 
ute,41 or where it is expressly provided that they 
shall serve without compensation,?? and in this latter 
instance a board cannot indirectly provide compen- 
sation for its members by electing them to the offices 
of secretary and treasurer, which offices the board 
would otherwise be empowered to compensate.!? 
Nor can a board of directors, where there is a stat- 
ute making it their duty to complete school buildings 
abandoned by contractors but expressly stating that 
they shall receive no compensation therefor, employ 
one of their number as a committee to oversee the 
erection of a partially completed schoolhouse and 
award him compensation for services so performed.** 
Furthermore, a contract by a school board to pay a 
member for his services in superintending the erec- 
tion of a new schoolhouse may be void as against 
publie policy, for a member cannot legally put him- 
self in a position where his personal interests will 
conflict with those of the district of which he is an 
officer.1® Hyen though the prohibition is that a 
school board member shall receive no compensation 
for his services “as such,’ it has been held that a 
member cannot be compensated for services rendered 
outside of his duties as a member of the board.?® 


Amount of compensation. Where compensation is 
provided for, a school board member is entitled to 
the sum specified,+* or if compensation is contem- 


Election and appointment of school 
district officers see supra. §§ 166-180. 


99. Shephard v. Whiteley County, 
76 SW 1084, 25 KyL 1072; Hamlin v. 
Dingman, 41 HowPr (N. Y.) 132 [rev 
on other grounds 5 Lans. 61]. 


1. In re Parkside Borough School 
DIS...» Pa. Dist. & Co. 241. 


2. State v. Nuttall, 86 W. Va. 401, 
103 SE 398. 


3. State v. Lane, 16 R. I. 620, 18 A 
1035. 


4. Peo. v. Babcock, 123 Cal. 307, 55 
P 1017; Fordsville Graded School 
Dist. No. 96 v. Oller, 226 Ky. 89, 10 
SW (2d) 615; Com. v. Thomas, 10 
Phila. (Pa.) 600; State v. Biggins, 28 
S. Dad, 132: NW 677. 


[a] Special or general election.— 
In California St. (1863) § 14, authoriz- 
ing a board of education, in case of a 
vacancy, to appoint a person to fill the 
same until the regular election then 
next following, was construed to re- 
fer to the next general election and 
not the next election which would 
regularly be held to fill the office va- 
cated, since this latter construction 
would have enabled an appointment to 
be made for the whole of the unex- 
pired term. Peo. v. Babcock, 123 Cal. 
BOT DDL LOL. 


5. Com. v. Pedder, 208 Pa. 28, 57 
A 54. 


fa] Repeal of statute.—In Penn- 
sylvania’ a vacancy in the’ office of 
school director in the city of Pitts- 
burg, under Act Febr. 12, 1869 § 43, 
eould only be filled by the directors 
“until the next annual organization of 
the board,’ which, under the act of 
March 24, 1877, took place in June. 
And Gen. School L. May 8, 1854 § 7, 
providing for the filling of such va- 
cancies until the next annual election 
of school directors was held super- 


seded by the act of 1869. 
Pedder, 208 Pa. 28, 57 A 54 


6. Hatz v. Gilbert, 19 ror Co. 4138. 


7. State v. Brenizer, 198 N. C. 217, 
151 SE 254. 


8. Peo. v. Pollock, 306 Ill. 358, 137 
NE 820. 


9. Compensation of: 
Municipal boards of education see 
Municipal Corporations § 1575. 
Once in general see Officers §§ 233- 
10. Stone v. Towne, 67 N. 
A 637. 


11. Moore v. Toledo Independent 
School Dist., 55 Iowa 654, 8 NW 631; 
Hinman v. Battle Creek School Dist. 
No. 1, 4 Mich. 168. 


12. Lehigh Coal, etc., Co. v. Mauch 
Chunk Tp. School Dist., 75 Pa. Super. 
428; Houston Independent School Dist. 
v. Dow, (Tex. Civ. A.) 63 SW 1027. 


13. Lehigh Coal, ete., Co. v. Mauch 
Chunk Tp. School Dist., 75 Pa. Super. 
428; Houston Independent School 
Dist. v. Dow, (Tex, Civ. A.) 63 SW 
1027. But see Com. v. Mackin, 8 Kulp 
(Pa.) 176, 179 (holding otherwise 
where a Statute provided that the 
board should organize “‘by choosing a 
president and secretary, who shall be 
members of the board the sec- 
retary to receive such salary as the 
board may ‘determine’’). 


{a] Reason for rule.—‘It would be 
against a well-settled rule of public 
policy to allow it to pay money to its 
own members under the guise of com- 
pensation for extra official duties.” 
Houston Independent School Dist. v. 
Dow, (Tex. Civ. A.) 63 SW 1027, 1029. 


{b] Ilustration.—Where school 
directors who were expressly denied 
compensation, pursuant to a plan to 
obtain compensation, regularly elect- 


Com. v. 


ARS aa 


‘enjoined. 


ed two of their number secretary and 
treasurer in regular rotation accord- 
ing to priority of expiration of term 
of service as director, and the succes- 
sion was so arranged that each mem- 
ber of the board should hold a com- 
pensated office for two years during 
his term as director, it was held that 
such practice was in violation of the 
statute denying compensation to 
school board directors, and should be 
Lehigh Coal, etciy. Conmmve 
Mauch Chunk Tp. School Dist., 15 
Pa. Super. 428. 


14. Moore v. Toledo City indenen 
ent Dist., 55 Iowa 654, 8 NW 631 


15. Youngblood vy. Payne Coulee 
Cons. School Dist. No. 3, 104 Okl. 
235, 230 P 910. See also McKernan v. 
West Mahony School Dist., 15 Phila. 
(Pa.) 643 (where a member of a board 
was employed in good faith to super- 
intend the erection of an expensive 
schoolhouse, and it was held that he 
could not be compensated for such 
services). But see Norton v. Tin- 
mouth School Dist. No. 7, 37 Vt. 521 
(holding that a prudential committee 
under a duty to see that schools were 
supplied with fuel could themselves 
supply the fuel and charge the price 
to the district). 


. 16. Black v. Allegheny Tp. School 
Dist., 16 Montg. Co. (Pa.) 179 


[a] Reason for rule.—‘‘The evi- 
dent intention of the Legislature was, 
and the spirit of existing enactments 
is, to prevent a school-director from 
making money out of any matter or 
thing connected directly or indirectly 
with the operation of the common 
school system.” Black v. Allegheny 
Tp. School Dist., 16 Montg. Co. (Pa.) 
179, 180. 

17. Com. v. Mackin, 8 Kulp (Pa.) 
176; Black v. Allegheny Tp. School 
Dist., 16 Montg. Co. (Pa.) 179. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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plated but there is no fixed or agreed sum, members 
are entitled to receive a reasonable compensation for 
their services;!® but if a certain salary is provided 
for the board as a whole, each member is entitled to 
a pro rata proportion of the board’s salary without 
reference to the amount of his salary, for, the right 
to compensation not being implied, the amount there- 
of cannot be made to rest on the extent or character 
of the services rendered.?® 


Expenses. For authorized expenditures properly 
made in the interest of the district, school board 
members are entitled to be reimbursed.?° Thus, 
where the law expressly requires that school directors 
appear for and on behalf of the district in all suits 
brought by and against the district, a school director 
ean recover from the district the amount of any nec- 
essary expenses which he may have been put to, or 
ineurred, in the prosecution or defense of a suit, 
brought by or against the district of which he is an 
officer.2+ Likewise, where members, pursuant to 
authority from the voters, have purchased a school 
site, and given their own promissory note for the 


purchase price, they are entitled on payment of the. 


purchase money to recover that sum from the dis- 
trict, although the note is paid after a subsequent 
rescission of the votes authorizing the purchase.?? 
And a school trustee, who within the scope of his 
authority employs the necessary teachers, may, on 
finding the school funds insufficient to pay their sal- 
aries, advance the deficit from his own salary and 
look to the district for reimbursement.” But the 
rule is otherwise where the teachers are unlawfully 
employed, as without requiring certificates of qualifi- 
cation as prescribed by statute.?* Moreover, statutes 
granting the power to collect taxes and expend mon- 
ey are strictly construed;?° and where a school 
board is authorized to use tax funds only for the 
support of schools, the purchase of school sites, and 
the erection and furnishing of schools, a board of 
education has no power to order some of its members 
to attend a congress on school hygiene and pay their 
traveling expenses out of school funds.?° In the 
absence of statutory authorization school directors 
are not entitled to be reimbursed for sums expended 
to defend themselves in a suit brought to charge them 
with improper expenditures of school funds.?7 .Nor 
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, a matter of justice.?° : 
recover expenses for which he ts entitled to be reim- 
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is a school director entitled to recoup for time em- 
ployed and expenses incurred in making an unau- 
thorized collection of school funds, in an action for 
conversion of the money so collected.28 And when 
a director is prohibited by statute from becoming in- 
terested in any contract made by a board of which 
he is a member, a school director cannot be paid from 
school funds for labor and materials furnished for 
the benefit of the district on the pretext that they 
were performed and furnished without interest and, 
being enjoyed by the district, should be paid for as 
Before a school director can 


bursed he must present his account at some district 
meeting and give the qualified voters an opportunity 
to act and make provision for payment.®° If the 
expenses incurred are chargeable only to a particular 
fund and not to the credit of the district itself, the 
remedy for reimbursement lies against the one in 
whose hands the funds are, and not the district.*? 
On the other hand, when a compensation or reim- 
bursement is illegal, its payment by the school treas- 
urer may be enjoined,*? or, if the money has been 
paid, it may be recovered by the school district.** 


[§ 201] (b) Of Other District and Local Officers.?# 
As must members of district boards®® other district 
and local school officers, in order to show a right to 
be compensated for their services, must point to 
some express provision therefor.*® The mere elec- 
tion of such officers and the performance by them 
of their official duties gives rise to no implied prom- 
ise on the part of the district to pay them for their 
services,** and one who performs the duties of school 
district auditor, without having been elected or ap- 
pointed to the office, has no right to be compensat- 
ed. Nor may one lawfully in office recover com- 
pensation for time devoted to the performance of 
illegal and unauthorized services.*® Although a 
school board may be authorized to appoint a clerk, 
a secretary, and a treasurer, yet the board cannot, 
in the absence of express provision, contract to pay 
these officers salaries for their services;*® and no 
authority in this respect is given by a statute allow- 
ing a board to compensate its employees, for a clerk, 
a secretary, or a treasurer are officers, not em- 


18. Manchester v. Potter, 30 N. H. 28. Knowlton v. Logansport, 75 
409. Ind. 103. 

19. Stone v. Towne, 67 N. H. 1138, 29. School Directors v. Parks, 85 
29 A 637. Til; 338. 

20. Kiefer v. Troy School Tp., 102 30. Fobes v. School Dist., 10 Wis. 
Ind. 279, 1 NE 560; Kingman v. North } 117. 
Bridgewater School Dist. No. 13, 2 31. Giles v. Sanbornton School 
Cush. (Mass.) 426; Manchester. v. 
Potter, 30 N. H. 409; Fobes v. School 
Dist., 10 Wis. 117. 

21. Fobes v. School Dist., 10 Wis. 
fae 

22. Kingman v. North Bridgewater 
School Dist. No. 13, 2 Cush. (Mass.) 
426. 

23. 


Kiefer v. Troy School Tp., 102 
Ind. 279, 1 NE 560. 


24. Tolman v. Marlborough, 3 N. 
Odie 

25. Smith v. Holovtchiner, 101 
Nebr. 248, 162 NW 630, LRAI9175B 331. 
26. Smith v. MHolovtchiner, 101 
Nebr. 248, 162 NW 630, LRA1917E 
331. 

27. Bruce v. Sykesville Borough 


School Dist., 96 Pa. Super. 346. 


Dist. INO 14°38 No Be 304: 
Marlborough, 3.N. H. 57. 
32. Smith v. MHolovtchiner, 


‘Tolman v. 


101 


Nebr. 248, 162 NW 6380, LRA1917E 
Sows 

83. School Directors v. Parks, 85 
Ill. 338. 


34. Compensation of employees see 
infra § 253. 

Compensation of teachers and su- 
perintendents see infra §§ 363-395. 

Compensation of teachers and su- 
perintendents of city schools see Mu- 
nicipal Corporations §§ 1580, 1581. 

35. See supra § 200. 

36. Ark.—Clarke vy. Clark County 
School Dist. No. 16, 84 Ark. 516, 106 
SW 677. 


Me.—Talbot v. East Machias, 76 Me. 


415. 

N. Y.—Gibson v. Roach, 2 App. Div. 
86, 87 NYS 567. 

Pa.—Rothrock v. Easton School 
Dist., 133 Pa. 487, 19 A’ 483. 

Tex.—McCalla v. Rockdale, 112 


Tex. 209, 246 SW 654; Houston Inde- 
pendent ‘School Dist. v. Dow, (Civ. A.) 
63 SW 1027 


oe Talbot v. East Machias, 76 Me. 
oO. 

38. State v. Sheats, 78 Fla. 583, 83 
S 508; Rothrock v. Easton School 
Dist., 133 Pa. 487, 19 A 483. See also 
Knorr v. Board of Education, 8 Oh. 
Dec. (Reprint) 672, 9 CineLBul 182 
(holding that one who unlawfully re- 
mains in office and is not even a de 
facto officer thereof is not entitled to 
any compensation that may be at- 
tached to the office). 


39. Lovingston v. Board of Trus- 
tees, 99 Ill. 564. 

40. Clarke v. Clark County School 
Dist..No. 16, 84 Ark. 516, 406 SW 677; 
Houston Independent School Dist. y. 
Dow, (Tex. Civ. A.) 63 SW 1027. 


g 
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ployees.t+ Furthermore, compensation ean be al- 
lowed only in accordance with the limitations pre- 
scribed by law,*? and the payment of a salary 
provided for in an illegal manner may be en- 
joined** or be made the basis of a surcharge against 
the officials who have paid it where such a punish- 
ment is authorized.44 Where the law authorizes the 
board of directors to fix the compensation of a treas- 
urer, but the board fails to do so, and a treasurer, 
having misused school funds, fails to claim any com- 
pensation, he is not entitled to anything for his 
services, as he will be deemed to have applied the 
misused funds in payment of his salary.t° The bur- 
den of proving that an officer has abandoned his 
right to compensation, by failing to perform the du- 
ties of his office, is on the district.#° 


Amount. Ordinarily the amount of compensation 
is only that which has been fixed by statute or the 
body authorized to determine the same.** In the 
absence of express restriction those having the pow- 
er to fix the salary of an officer may change the same 
during his term;*® but if a statute states that a 
treasurer shall receive in full for his services a com- 
pensation to be fixed prior to his election by the 
board, the board cannot, during his term, increase the 
compensation so fixed.4® A statute which, without 
apparent limitation, gives a school board the power to 
fix the compensation of its appointive officers, such as 
secretary, treasurer, clerk, or tax collector, vests the 
board with absolute diseretion, in so far as a mini- 
mum amount is concerned, and officers whose com- 
pensation is to be so determined can recover for 
their services no greater amount than is allowed by 
the board, even though it is not fixed until after the 
expiration of their terms and is inadequate;°® but 


41. Houston Independent School 


Dist. v. Dow, supra. 


42.. “Hogan v.,; New York Bd. of 
Education, 200 N. Y. 370, 93 NE 951;|] Super. 395. 
Gibson v. Roach, 2 App. Div. 86, \37 48. 
NYS 567; 
of School Dist., 75 Pa. Super. 434. 


{a] Illustrations.—(1) Where the 
salaries of district clerks and other 
local school officers are to be allowed 49. 
by the electors at school meetings, | tees, 99 Ill. 564. 
and it is required that the trustees 50, 
before such meetings post an esti- . 
mate of the expenses, the electors 
cannot, at a meeting, make an allow- Co. 661 
ance for a clerk’s salary where that Oe c 
has not been included as an item in [a]. Reason 
the posted estimate, and a taxpayer urged, however, 
may maintain a suit to enjcin the 
payment of such salary. Gibson v. 
Roach, 2 App. Div. 86, 37 NYS 567. 
(2) Where a statute requires that in 
order to fix the compensation of offi- 
cers there must be an affirmative vote 
of all the members of the board, duly 
recorded and showing how each mem- 
ber voted, a salary which has been 
fixed without compliance with these 


Super. 395; 


ent Dist., 


board, 


the officer to whom it is awarded. In 
re Financial Statement of School 
Dist., 75 Pa. Super. 434. 

43. Gibson v. Roach, 2 App. Div. 
86, 37 NYS 567. 

44. In re Financial Statement of 
School Dist., 75 Pa. Super. 434. 

45. Montezuma Independent School 
Dist. v. McDonald, 39 Iowa 564. 

46. Muskogee Bd. of Education v. 
Valeur, 71 Okl. 100, 175 P 552. 

47. Lovimgton v. Board of Trus- 


by mandamus. 
equate, 


or to resign. 
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tees, 99 Ill. 564; Wilson v. Osceola In- ) standing 
dependent Dist., 39 Iowa 471; 
v. Georges Tp. School Dist., 


Cossart v. Otsego County, 208 
In re Financial Statement | App. Div. 517, 2083 NYS 55; 
v. Georges Tp. School Dist., 
Sieb v. Racine, 176 Wis. 
617, 187 NW 989. 


Lovington y. Board of Trus- 


Wilson v. Osceola Independ-| pist., 
39 Iowa 471. 
len Sub-School Dist. v. “Vogel, 16 Pa. | Go, 


that inasmuch as his 
compensation was not determined un- 
‘til his term expired, 
ited to the amount allowed by the 
and that he 
reasonable compensation without re- 
gard to the board’s action. 
this view is plausible, yet we believe 
it to be unsound. 
compelled to retain the office, or to 
discharge its duties. 
requirements cannot be recovered by | accepted the office he knew ‘that the 
duty of determining his compensa- 
tion devolved upon 
might have insisted upon their dis- 
charging this duty at once, and, in Mr 
the event of their refusal to do so, |-, 
he might have compelled them to act 
If they had fixed a 
compensation by him deemed inad- 
he had the option to con- 
tinue in the discharge of his duties,| 54 
But having taken no 55. 


Plaintiff was not 


steps to have his compensation de- 
termined, he is presumed to have 
retained the office with the under- 
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with regard to the maximum the power of a board 
under such a statute is not absolute,°? and if the 
board fixes the compensation so high as to be clearly 
unreasonable and amount to a waste of public funds 
to the detriment of the public interest, the exercise 
of the power is subject to revision by a court of 
equity.°? However, if the legislature has set a max1- 
mum limit on the amount that the board may award 
the treasurer by way of compensation and the board 
has failed to act by the time a treasurer’s term ex- 
pires, he may at that time retain from the school 
funds the maximum amount until the board fixes his 
salary.°* <A treasurer, who, although entitled to re- 
tain from funds in his hands a certain percentage 
as compensation, voluntarily pays over to his suc- 
cessor all funds on hand, ineluding his compensa- 
tion, may not after a subsequent occupancy of the 
office of treasurer retain from his second successor 
an amount equal to the compensation he was enti- 
tled to for his first period in office.>* 


Functions of distinct offices. Under a provision 
that the city treasurer shall also be the ex officio 
school district treasurer, the office of school treas- 
urer is not merged in that of city treasurer if the 
incumbent is required to qualify separately for both . 
offices, and he is entitled to any compensation which 
may be allowed for the performance of the functions . 
of the former office as well as that to which he is al- 
ready entitled as holder of the latter office.5> The 
rule is, of course, otherwise where it is expressly 
provided that the city treasurer shall receive no com- 
pensation for disbursing the school funds, and the 
charge of both funds is simply annexed to the office 
of city treasurer without the creation of two inde- 


that his compensation 
should be whatever the board might 
determine, and he is as much bound 
by the amount so fixed as if it had 
been ascertained before he entered 
upon the duties of his office.” Wil- 
son v. Osceola Independent Dist., 39 
Iowa 471, 473. 


51. Mason v. Hanover EPe School 
Dist., 242 Pa. 359, 89 A 552 


7 52. Mason v. Hanover Tp. School 
242 Pa. 359, 89 A 552. "And 
see Com. v. Schaffer, 7 Pa. Dist. & 
760 (suggesting that the com- 

pensation fixed for a district ‘tax col- 
rule.—“It is/lector, pursuant to an apparently 
unlimited right to do so, may be ques- 
tioned if the board acts unreason- 
ably). 


may recover a 53. Scranton School-Dist. v. Siena 
son, 133 Pa. 202, 19 A 359. But see 
Whilst Allen Sub-School Dist. v. Vogel, 16 
Pa. Co. 661 (holding that, after the 
term of a treasurer has expired, a 
board which has not fixed his com- 
pensation before may not reduce it 
below the statutory maximum, and 
this despite the statements in Scran- 
the board. He|ton School Dist. v. Simpson, supra, 
that “this decision does not entitle 
Simpson to the whole of the 
fund retained by him” and “the 
school controllers may fix his com- 
pensation at any amount less than 
that, sums). 

Bunn vy. Peo., 32. Tll. A. 440, 
McCauley v. Easton School 
Dist., 133 Pa. 498, 19 A 410; Scran- 
ton School-Dist. v. Simpson, 133 Pa. 
202, 19 A 359. 


Swaney 
964 Pa, 


Swaney 
96 Pa. 


Contra Al- 


he is not lim- 


At the time he 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 
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pendent offices,>® and a similar holding has been 
made in the ease of a city tax assessor and collector 
assessing and collecting school taxes.** 
tendance officer appointed to act for a city district 
is entitled to compensation only from the city treas- 


ury where it is so provided.®§ 


Priority of payment. The salaries of the secretary 
and treasurer of a school board are part of the nec- 
essary expenses of keeping a school in operation and: 
are entitled to priority of payment, over a debt in- 
curred for the purchase of maps and charts, out of a 
fund which by statutory mandate required to be 
first appropriated to the payment of “the necessary 
expenses of keeping the schools in operation.” 


Recovery back of payment. Where a treasurer by 
mistake pays moneys to an officer who is entitled to 


56. Knorr v. Board of Education, 
8 Oh. Dec.. (Reprint) 672, 9 CincL 
Bul 182. 


57. McCalla v. Rockdale, 112 Tex. 
209, 246 SW 654. 


[a] Tlustration.—Notwithstanding 
9 Gammel! Laws p 206, which first au- 
thorized independent school districts 
in unincorporated cities and provided 
for the election by trustees of one 
officer who was assessor and collec- 
tor of taxes for the district, and 
Acts 29th Weg. (1905) cc 124, § 165 
(Rev. St. art 2862), by which the 
district, while still authorized to 
elect an assessor and collector, could 
rhave its taxes assessed by the coun- 
ty tax assessor and collected by the 
county collector, where the duty of 
assessing and collecting school taxes 
was imposed on one as an incident 
to his office as assessor and collec- 
tor for a city which has assumed 
control of public schools within its 
boundaries, article 2881 prohibits 
payment to him of any compensa- 
tion for assessing or collecting school 
taxes levied and collected by the city 
out of such school taxes. McCalla 
ep ele 112 Tex. 209, 246 SW 


Right of school board member to 
compensation for acting as secretary 
or treasurer see supra § 200. 

58. Graham v. Mobile, 17 Ala. A. 
TIF VSLSysioo. 

59. Yaggy v. Monroe Dist. Tp., 80 
Iowa 121, 45 NW 553. 


60. Clarke v. Clark County School 
Dist. No. 16, 84 Ark. 516, 106 SW 
677. 

61. Clarke v. Clark County School 


Dist. No. 16, supra. 
62. Of school officers of: 
County see supra §§ 152-157. 
State see supra §§ 136-139. 
Township see supra § 162. 
Powers and functions of school 
districts see supra § 46. 
Power, authority, or duty of local 
school officers to: 
Account for funds received and de- 
livered see infra §§ 669, 670. 
Acquire, hold, and dispose of prop- 
erty: 
In general see infra §§ 406-413. 
School sites see infra §§ 435-460. 
Aid quasi-public corporations see in- 
fra § 652. 

Alter, divide, or consolidate districts 
see supra § 49 

Borrow money see infra § 651. 


Change iocation of schools see infra 
§§ 449-451. J 


-_—— 
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. 


And an at- 


(a) In General. 


abridge them as 


Collect and enforce payment of taxes 
see infra §§ 824-849. 


Compel attendance of pupils see in- 
fra §§ 1020-1028. 


Contract: 
In general see infra §§ 504-516. 
va teachers see infra §§ 304- 


Construct or provide school buildings 
aes school rooms see infra §§ 464- 


Control and discipline pupils see in- 
fra §§ 1088-1105. 

Dismiss or remove teachers see in- 
fra §§ 332-334. 

Dispose of or apportion proceeds of 
taxes and other revenue see in- 
fra §§ 883-894. 


Dissolve school districts ‘see supra § 


Examine and license teachers see in- 
fra §§ 263-282. 


Execute bills or notes see infra §§ 
688-694. 


Expel or suspend pupils see 
8 


infra 


Expend money see infra §§ 624-650. 
Fix school terms, vacations, and hol- 
idays see infra §§ 1057-1062. 


ER ae textbooks see infra §§ 1077, 
1078. 
vac indebtedness see infra §§ 624— 
Issue: 


Bonds and other securities see in- 
fra §§ 695-697. 


Warrants, orders, and certificates 
Bs hae see infra §§ 671- 


Lease property for school purposes 
see infra § 440. 


Levy and assess taxes 
§§ 793-820. 


Maintain school buildings see 
§ 494. 


Make rules and 
pupils: 
Admission see infra § 981. 


Government and control see infra 
§§ 1089-1098. 


Health see infra §§ 1000-1004. 
bags hd school property see infra 
§ 412. 


see infra 
infra 


regulations as to 


Prescribe curriculum and courses of 
study see infra §§ 1067-1069. 


Provide school furniture, supplies, 
equipment, etce., see infra §§ 498, 
499 


Punish pupils for violations of rules 
see infra §§ 1099-1105. 


Receive, hold, and disburse funds see 
infra §§ 657-659. 


*By EUSTACE W. TOMLINSON (8§ 202-215). 
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no compensation, the treasurer, on discovering the 
mistake, may recover back the money so paid,®° but 
such recovery must be had within the statutory pe- 
riod of limitation from the time of the payment.°* 


[§ 202] (6) Powers, Functions, and Duties**’*— 


The powers and authority of the 


officers and directors, trustees, or the like, of school 
districts and other local school organizations, like 
those of other public officers,** are ordinarily purely 
statutory®* and derivative,®® and are under the con- 
trol of the legislature,®*® which may enlarge or 


it sees fit.67 So such officers or 


boards possess such powers, and such only, as have 
been expressly conferred upon them by statute or 
are necessarily implied from those so conferred or 
from the duties imposed upon them;®® and a fortiori, 


Regulate: ? ; 
Admission of pupils see infra § 981. 
Use of school buildings see infra 


Repair and maintain school buildings 
see infra § 494. 


elon school sites see infra §§ 420, 


Sue and be sued in general see in- 
fra §§ 928, 929. 


Tax for school purposes: 
In general see infra §§ 750-786. 


For particular purposes see infra 
§§ 779-783. 


Transport pupils to and from school 
see infra §§ 1038-1055. 


63. See Officers § 287. 


Officers of school districts as pub- 
lic officers see supra § 164. 


64. Perkins v. Newark Bd. of Ed- 
ucation, 161 Fed. 767; Waldron First 
Nat. Bank v. Whisenhurst, 94 Ark. 
583, 127 SW 968; Bohn v. Stubble- 
field, 238 I[ll.. A; 4533° Harris’ vi. Joint 
pono} Dist. No. 6, (Wis.) 233 NW 
Ne 


65. Wright v. St. Louis Bd. of Ed- 
ucation, 295 Mo. 466, 246 SW 43, 27 
ALR 1061. 


66. Lee v. Leonard Independent 
School Dist., (Tex. Civ. A.) 24 SW 
(2d) 449. 

67. Bopp v. Clark, 165 Iowa 697, 


147 NW 172, 52 LRANS 493, AnnCas 
1916E 417. 


68. Ark.—Scott v. Magazine Spe- 
cial School Dist. No. 15, -173 Ark. 
1077, 294 SW 365; A. H. Andrews 


Co. v. Delight Special School Dist., 
95 Ark. 26, 128 SW 361; Waldron 
First Nat. Bank v. Whisenhunt, 94 
Ark. 583, 127 SW 968. 


Cal.—Pasadena School Dist. v. 
Pasadena, 166 Cal. 7, 134 P 985, 47 
LRANS 892, AnnCasi1915B 1039. To 
same effect Grigsby v. King, 202 Cal. 
299, 260 P 789. : 

Ill.— Stowell v. Prentiss, 323 Ill. 
309. 154 NB 120, 50 ALR 584; Cum- 
berland County School Dist. No. 3 
v. Fogleman, 76 Ill. 189; Peers v. 
Madison County School Dist. No. 3 
Bd. of Education, 72 Ill. 508; Sher- 
lock v. Winnetke, 68 Ill. 530; Bohn 
v.. Stubblefield, 238 Ill. A. 453; 
Kuykendall v. Hughey, 224 Ill. A. 
550; Harris v. Kill, 108 Ill. A. 305. 


Towa.—Andrew _ v. Stuart Sav. 
Bank, 204 Iowa 570, 215 NW _ 807; 
Bopp v. Clark, 165 Iowa 697, 147 NW 
172, 52 LRANS 493, AnnCas1916E 
417. 


Mo.—Wright v. St. Louis Bd. of 
Education, 295 Mo. 466, 246 SW 43, 
27 ALR 1061; Jackson County Cons. 
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such an officer or board can have no authority which 
the state in its sovereign capacity could not delegate 
or confer.®® All persons who deal with school boards 
and officers are presumed to have knowledge of the 
extent of their powers,’° and the manner in which 
such powers may or must be exercised.*? 


Construction of statutes.“* It has been held that 
statutes conferring powers or imposing duties of 
regulation and administration of schools must be 
strictly construed,’* and must be treated not merely 
as grants of power but also as limitations thereon ;‘+ 
but there is also authority, to the contrary, that such 
statutes should be liberally construed with a view to 
effectuating their purpose.*® Any doubt as to the 
existence or possession of a particular power,*® or 
any ambiguity in the terms of the grant,“* should 
ordinarily be resolved against the power and in favor 
of the people; but powers conferred by law upon a 
board or officer for public purposes are not to be 
deemed taken away or withdrawn by a subsequent 
statute merely by implication.** 


Territorial jurisdiction. The jurisdiction and au- 


School Dist. No. 6 v. Shawhan, (A.) 
273 SW 182; State v. Kessler, 136 
Mo. A. 236, 117 SW 85. See State 


v. Wilson, (A.) 297 SW 419 (recog- 
nizing the rule). 


Mont.-—McNair v. Cascade County 
School Dist. No. 1, 87 Mont. 423, 288 


said: 


| ee ee 
Nev.—State v. McBride, 31 Nev. 57, 

99 P 705. able 
N. Y¥.—In re Union Free School 


Dist. No. 2 Bd. of Education, 214 App. 


Div. 40, 210 NYS 439. [a] 
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Dist. No. 4 v. Stanley, 136 Okl. 14, 275 
P 1042 (both applying the rule). 


Compare Taylor v. Matthews, 10 Ga. 
168 (where it was 
“In the absence of an express 
powers, or of any 
limitation upon them in the statute, 
it must be assumed that there is an 
implied grant of enough power to en- 
, . trustees to discharge 
the duties and to effectuate the trust 
imposed upon them’’). 


Power will be implied when 


A. 852, 75 SE 166, 


definition of. their 
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thority of school officers and boards extends through- 
out the territorial area of the district for which they 
are elected or appointed;*® but they have no juris- 
diction outside of such district,8° and an officer or 
board of one school district has no authority over 
the property or affairs of another and distinct dis- 
trict occupying a part of the same territory.*? 


Deprivation or divestment of power. A school 
board cannot by its vote or order deprive an officer 
of power conferred upon him by statute;*? nor can 
it by contract divest itself of, or preclude itself from 
exercising, powers conferred upon it for publie pur- 
poses,®* or by rule or by-law restrict or diminish its 
powers.*4 


Duty to exercise powers. Asa nee rule powers 
eonferred by law upon school boards or officers for 


public purposes must be exercised by them when the ° 


oceasion arises;**® but a statute merely authorizing 
a board appointing an agent or employee to make 
regulations to govern his conduct does not require 
that proper regulations be made or impose liability 
upon the board for any failure to make them.*® 


School Dist. No. 1, 87 Mont. 423, 288 
Paes, 


75. Churchill v. 
Graded School, 
162. 


76. Andrew v. Stuart Sav. Bank, 
204 Iowa 570, 215 NW 807; In re Stu- 
dent Patrols, 11 Pa. Dist. & Co. 660; 
Thompson Vv. Elmo Independent 
Petes Dist.,, (Tex. Civ. A.) 269 Sw 


Highland Park 
89 SW 122, 28 KyL 


77. Wright v. St. Louis Bd. of Ed- 


N. D.—Gillespie v. McLean Coun- 

ty Common School Dist. No. 8, 56 
N. D. 194, 216 NW 564; Henderson 
v. Long Creek School Dist. No. 2, 
ING ID (6405 2174 IN W828 5:55 hea, ove 
Devils Lake Special School Dist. Bd. 
of Education, 41 N. D. 449, 171 NW 
103; Pronovost v. Brunette, 36 N. 
D. 288, 162 NW 300; Kretchmer v. 
Barnes County School Dist. No. 12, 
34 N. D. 403, 158 NW 993. 


Oh.—Schwing v. McClure, 120 Oh. 
St. 335, 166 NE 230. 


Or.—Clackamas County School Dist. 
No. 106 v. New Amsterdam Casualty 
Co., 288 P 196; Crawford v. Klamath 
County School Dist. No. 7 Bd., 68 Or. 
388, 137 P 217, 50 LRANS 147, AnnCas 
1915C. 477: Baxter v. Davis, 58 .Or: 
109, 112 P 410, 113 P 438 [cit Cyc.] 


Pa.—In re Student Patrols, 11 Pa. 
Dist. & Co. 660. 


S. D.—Grabe v. Lamro Independent 
Cons, School “Dist: No: 20, 53 Sv D. 
579, 221 NW 697; Dahl v. Lawrence 
County Independent School Dist. No. 
2, 45 S. D. 366, 187 NW 6388. 


Tex.—Thompson v. Elmo Indepénd- 
ent School Dist., (Civ. A.) 269 SW 
868; Royse Independent School Dist. 
v. Reinhardt, (Civ. A.) 159 SW 1010. 


Wash.—Seattle High School Chap- 
ter No. 200 v. Sharples, 159 Wash. 
Aga m2 Oo ue 994-8 ansen lv. Ieey, 19 
Wash. 691, 206 P 927. 


W. Va.—Dooley v. Cabin Creek Dist. 
Bd. of Education, 80 W. Va. 648, 93 
SE 766. To same effect Coberly v. 
Gainer, 69 W. Va. 699, 72 SE 790. 


Ont.—Niagara Public School v. 
Queenston Branch Women’s Inst., 59 
Ont. L. 213, [1926] 4 DomLR 13. 

See State v. Howard, 174 Ind. 358, 
92 NE 115; Marshall County School 


the exercise thereof is clearly neces- 
sary to enable the board or officers to 
carry out and perform the duties le- 
gally imposed upon them. A. H. An- 
drews Co. v. Delight Special School 
Dist., 95 Ark, 26, 128 SW 361. 


69. Adams v. Brenan, 177 Ill. 194, 
52 NE 314, 69 AmSR 222, 42 LRA 718. 


[a] Thus, since the legislature 
would be without power to provide or 
to authorize the school board to pro- 
vide that none but union labor shall 
be employed in work upon school 
buildings, such board is without pow- 
er to insert such a stipulation in a 
contract for the construction of a 
building. Adams vy. Brenan, 177 Ill. 
194, 52 NE 314, 69 AmSR 222, 42 LRA 
718. 

70. Rural Special School Dist. No. 
50 v. Dardanelle First Nat. Bank, 173 
Ark. 604, 292 SW 1012; Arkansas ‘Nat. 
Bank v. Washington County School 
Dist. No. 99, 152 Ark. 507, 238 SW 630; 
Waldron First Nat. Bank v. Whisen- 
hunt, 94 Ark. 583, 127 SW 968; Mitch- 
ell v. Kearns, 16 Pas Supers 35%)5 \ Co- 
berly v. Gainer, 69 W. Va. 699, 72 SE 
790; Harris v. Joint School Dist. No. 
6, (Wis.) 233 NW 97; Leahy v. Green- 
field, ete., Joint School Dist. No. 12, 
194 Wis. 530, 217 NW 298. 


Vis Harris’ Vv. JomMt.school Dist: 
No. 6, (Wis.) 288 NW 97. 


Manner of exercise of power by: 
District board see infra §§ 205-215. 
Other district officers see infra § 216. 


72. Generally see Statutes [36 Cye 
1102 et seq]. 

73. Bohn vy. Stubblefield, 288 Ill. A. 
453; Leahy v. Greenfield, etc., Joint 
School Dist. No. 12, 194 Wis. 530, 217 
NW 293. 

74, Bohn v. Stubblefield, 238 Ill. A. 
453; McNair v. Cascade County 


ucation, 295 Mo. 466, 246 SW 438, 27 
ALR 1061. 


78. Booth v. Owensboro Bd. of Ed- 
ucation, 191 Ky. 147, 229 SW 84. 

79. Chastain v. Mauldin, (Tex. Civ. 
A.) 32 SW (2d) 235. 

80. Guyer v. Stutt, 68 Colo. 422, 
EOE 20: 

81. Chastain v. Mauldin, (Tex. Civ. 


A.) 32 SW (2d) 2385. 


[a] Trustees of high school dis- 
trict formed by grouping common 
school districts (1) has no right to 
divert property of one of such com- 
mon school districts to another of 
them, or to the grouped district, since 
the latter is a distinct entity from 
the common school districts and they 
are not dissolved or destroyed by in- 
clusion in the high school district. 
Chastain v. Mauldin, (Tex. Civ. A.) 
32 SW (2d) 235. (2) Creation of high 


school districts and effect on com- 
mon school districts in general see 
supra § 95 

82. Danbury School Dist. No. 7 v. 
Currier, 45 N. H. 573. 

83. Conley v. West Deer Tp. 
School, 32 Pa. 194. 


Power to contract in general see 
infra §§ 504-516. 


84. Short-Conrad Co. v. Eau Claire 
School Dist., 94 Wis. 535, 69 NW 337. 


Power of district board to make 


rules and regulations in general see_ 


infra § 204. 


85. Stetson v. New York Bd. of 
Education, 218 N. Y. 301, 112 NE 1045. 


86. Reynolds v. Little Falls Un- 
ion Free School Dist. Bd. of Educa- 
tion, 33 App. Div. 88, 53 NYS 75. 

Agents and employees of school 
satiety in general see infra §§ 248-— 


For later cases, developments and changes in the law see Annotations, same title and section number, 


eas 
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[§ 203] (b) Boards of Education, Directors, Etc. 
—aa. In General. The board of education, or of di- 
rectors, trustees, or the like, of a schoo] district or 
other local school organization constitutes, under 
most statutes, the governing body or managing board 
of the district,’ with general authority to direct its 
policies,§* and its administrative power extends, 
broadly speaking, to all matters affecting the welfare 
of the public schools of the district.s® A school 
board cannot bind the board or its members to take 
any specified action upon any question that may come 
before it in the future.®° 


Effect of vacancies in membership.?! Where such 
vacancies occur in the membership of a board as to 
reduce its number below that of a quorum of the 
board as originally constituted,®? the board is with- 
out power to take any action;°®*® but the mere exist- 
ence of a vacancy or vacancies does not prevent the 
board from acting as such, so long as a quorum re- 
mains.°* 


Participation by de facto member of board. The 
fact that one who is a de facto but not a de jure 
member of a board participates in its meetings and 
proceedings does not affect the validity of action 
taken by such board.®® 


Successor or substituted board. Where the man- 
agement and administration of a school district is 
transferred by statute from one board to another 
thereby designated or ecreated,®® the new board has 
the same powers and discretion, in the absence of 
any contrary provision of the statute, as its predeces- 
sor had,°* and duties imposed by law upon the lat- 
ter continue and must be performed by the succes- 
sor board.®® 


87. McNair v. Cascade County 
School Dist. No. 1, 87 Mont. 423, 288 


P 188; Royse Independent School} § 130. 


SCHOOLS AND SCHOOL DISTRICTS 


fer administrative power and duty 
from one agency to another see supra 
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[§ 204] bb. Power To Make Rules and Regula- 
tions. The board of education, or of directors, trus- 
tees, or the like, of a school district or other local 
school organization, being the governing body of the 
district,°?® has general power, which in some states 
is expressly recognized by statute, not only to make 
such parliamentary rules for the convenient dis- 
patch of its own business as it may deem proper,” 
but also to make reasonable rules and regulationg 
for the administration of the schools and the con- 
duct of the affairs of the district,’ and to change 
such regulations from time to time,* except, of 
course, that no such rule or regulation may con- 
flict with or contravene any statute or constitutional 
provision,® and subject to the rule that a board may 
not restrict or diminish its own powers.® The at- 
tempted adoption of an existing statute as a rule 
or by-law of the board is, however, a nullity.’ Any 
proper rule duly adopted or promulgated has the 
force of law within the board’s field of action while 
it remains in effect;* and it has been held that per- 
sons dealing with the board are chargeable with no- 
tice thereof.2 The enactment of a statute which 
conflicts with any rule or regulation repeals it.+° 


Recordation and publication.!! Where such rules 
and regulations made by a board are required by 
statute to be recorded or entered in its records, and 
read to the teachers of the schools affected, a rule 
not recorded and read is not valid or binding. 


Suspension or disregard. Rules made by a board 
merely for the guidance or protection of its own 
members may be suspended or ignored by it on oe- 
casion,!? and no one but a member of the board has 


eation, 102 Cal. 642, 36 P 948; Peo. 
v. Chicago, 199 Ill. A. 356; State v. 
Cape Girardeau School Dist., 237 Mo. 


Dist. v. Reinhardt, (Tex. Civ. A.) 159 
SW 1010. 


Power of legislature to delegate ad- 
ministration of school system to local 
boards see supra § 130. 


88. Pipe Creek School Tp. v. Wag- 
ler, 81 Ind. A. 419, 139 NE 295. 


[a] Change of policy.—A policy of 
a district board respecting the con- 
duct of district affairs may be 
changed after the election of new 
members to the board, in the absence 
of collusion. Mishler v. Emerson, 88 
Ind. A. 420, 164 NE 292. 


89. District of Columbia v. Dean, 
SS ADD. CD: (@.)) 182; 


90. Miller v. Alsbaugh, 
2 SW (2d) 208. 


91. Vacancies in general see supra 
§§ 194-199. 


92. Quorum of board see infra § 
209. : 


93. Glass v. Hopkinsville, 225 Ky. 
Ao OeS We C2a) 11.5 Compares int re 
Wells Tp. School Dist., 297 Pa. 242, 
146 A 601 (where it was said that a 
statutory quorum cannot be changed 
by a reduction of the number of mem- 
bers on account of vacancies). 


94. Slaughterville Graded School 
Dist. v. Brooks, 163 Ky. 200, 173 SW 
305. 


95. State v. Buchanan, 37 Tex. Civ. 
A. 325, 88 SW 723. 


De facto officers generally see su- 
pra § 184, 


96. Power of legislature to trans- 


(Mo. A.) 


97. Zimmerman v. Buncombe Coun- 
ty Bd. of Education; 199- Nie. 2259) 
154 SE 397. 


98. Nelson v. Williamsburg Bd. of 
Education, 215 Ky. 40, 284 SW 386; 
Posey v. Buncombe County Bd. of Ed- 
ucation, 199 N. C. 306, 154 SE 393. 


99. See supra § 203. 
1. See statutory provisions. 


2. Montenegro-Riehm Music Co. v. 
Louisville Bd. of Education, 147 Ky. 
720, 145 SW 740. 


abt Ill.— Peo. v. Chicago, 199 Ill. A. 


Ind.—Fertich v. Michener, 111 Ind. 
fae 11 NE 605, 14 NE 69, 60 AmR 
709. 


Kan.—Toneka Bd. of Education v. 
Welch, 51 Kan, 792, 33 P 654. 


Ky.—Montenegro-Riehm Music Co. 
v. Louisville Bd. of Education, 147 
Ky. 720, 145 SW 740. 


Mass.—Leonard Springfield 
School, 241 Mass. 325, 135 NE 459. 


Nebr.—State v. Melcher, 87 Nebr. 
359, 127 NW 241. 


N. Y.—Thomson v. New York Bad. 
of Education, 136 App. Div. 721, 121 
10801 491 [aff 201 N. Yr 457, 94 NE 
a le 


Judicial determination of reasona- 
bleness of rules see infra §§ 217, 218. 


4. Pinsler v. Protestant School, 23 
Que. Super. 365. 


5. Malloy v. San Jose Bd. of Edu- 


670, 141 SW 640. 
6. See supra § 202. 
And see cases supra notes 3, 4. 


7. Nicol v. New York Bd. of EHd- 
ucation, 125 Misc. 678, 211 NYS 749. 


8. Fertich v. Michener, 111 Ind. 
472, 11 NE 605, 14 NE 69, 60 AmR 
709; State v. Melcher, 87 Nebr. 359, 


127 NW 241. 


9. Montenegro-Riehm Music Co. v. 
Louisville Bd. of Education, 147 Ky. 
720, 145 SW 740. 


10. Peo. v. Van Siclen, 43 Hun (N. 
Yu) ba7. 


11. Minutes and records of board 
in general see infra § 211. 


12. Horne v. Chester School Dist., 
75 N. H. 411, 75 A 431. 


13. Grosjean v. San Francisco Bd. 
of Education, 40 Cal. A. 434, 181 P 113. 
Compare Montenegro-Riehm Music 
Co. v. Louisville Bd. of Education, 147 
Ky. 720, 145 SW 740 (recognizing the 
principle stated in the text but refus- 
ing to apply it to a rule that no pur- 
chase should be made by the board ex- 
cept upon bids previously advertised 
for and received). 


[a] Tllustration.—A regulation or 
by-law adopted by a board of educa- 
tion that any rules of the board might 
be amended or repealed by a prescrib- 
ed vote provided notice in writing of 
such intended amendment or repeal 
had been given at a previous meeting 
is merely a rule of parliamentary pro- 
cedure adopted for the guidance, and 
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a right to complain of any such aetion.'4 


[§ 205] cc. Mode of Action—(aa) In General. A 
board of education, or of directors, trustees, or the 
like, of a school district or other local school or- 
ganization can exercise its powers in no other mode 
than that prescribed or authorized by statute.t® 
a general rule, and under most statutes, such a board 


perhaps the protection, of the mem- 
bers of the board, and which they 
could ignore or suspend; and the 
unanimous action of the board in pass- 
ing an amendment of a rule without 
the formality of the written notice 
effectually suspends the requirement 
thereof. Grosjean v. San Francisco 
Bd. of Education, 40 Cal. A. 434, 181 P 
113. 


14. Grosjean v. San Francisco Bd. 
of Education, supra. 


15. Ill.—Schofield v: Watkins, 22 
Tll. 66. 


Iowa.—Herrington v. Liston Dist. 
Tp., 47 Iowa 11. 


Pa.—Butler v. Leighton 
Dist., 149 Pa. 351, 24 A 308. 


W. Va.—Dooley v. Cabin Creek Dist. 
Bd. of Education, 80 W. Va. 648, 93 
SE 766. 


Wis.—State v. 
109, 192 NW 392. 


And see cases infra notes 16-24. 


16. Ark.—Wallis v. Magnet Cove 
Rural Special School Dist., 179 Ark. 
729,17 SW (2d) 895; Barton v. Hines, 
(Ark.) 185 SW 455; School Dist. No. 
56 v. Jackson; 110 Ark. 262, 161 SW 
153; Burns v. Thompson, 64 Ark. 489, 
43 SW 499. 


Ill.— Peo. v. Smith, 149 Ill. 549, 36 
NE 971; Township 24, ete., Schools v. 
Martin, 255 Ill. A. 206. 


Iowa.—Andrew v. Stuart Sav. Bank, 
204 Iowa 570, 215 NW 807; Forcum 
v. Montezuma Independent Dist., 99 
Iowa 435, 68 NW 802; Herrington v. 
Liston Dist. Tp., 47 lowa 11. 


School 


Milquet, 180 Wis. 


Mo.—State v. Kessler, 136 Mo. A. 
236, 117 SW 85. 
Nebr.—State Vv. Saline County 


School-Dist. 
NW 480. 


N. Y.—Beck v. Kerr, 75 App. Div. 
178, 77 NYS 370. 


Okl.—Shawnee Bd. of Education v. 
American National Co., 135 Okl. 253, 
275 P 285. 


Pa.—Butler v. Leighton School 
Dist., 149 Pa. 351, 24 A 308. See In 
re Removal of Arnold Borough School 
Bd., 35 Pa. Co. 513 (holding that ac- 
tion attempted to be taken by a board 
before it has organized as such by the 
election of a president, secretary, and 
treasurer, aS required by statute, is 
conditional on the subsequent perfec- 
tion of the organization, and when the 
organization is not perfected the ac- 
tion goes for naught). 


Tenn.—State v. Jones, 143 Tenn. 
575, 224,SW 1041; Fine v. Stuart, (Ch. 
A.) 48 SW 371; State v. Leonard, 3 
Tenn. Ch. 177. 


W. Va.—Ward v. Board of Educa- 
tion, 80 W. Va. 541, 92 SE 741; Cun- 
ningham v. Dry Fork Dist. Bd. of Ed- 
ucation, 53 W. Va. 318, 44 SE 129, 


And see cases infra note 21. 


17. Ark.—Wallis v. Magnet Cove 
Rural Special School Dist., 179 Ark. 
729,17 SW (2d) 895; Midland Chemi- 
cal Laboratories v. North Little Rock 
School Dist., 164 Ark. 38, 260 SW 726; 


No. 48, 22 Nebr. 48, 33 
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As 


Rice v. Bradley County School Dist. 
No. 20, 109 Ark. 125, 159 SW 29; Burns 
vy. Thompson, 64 Ark. 489, 43 SW 499. 


Ill. Fiedler v. Eckfeldt, 335 Ill. 11, 
166 NE 504; Peo. v. Smith, 149 Ill. 
549, 36 NE 971; Township 24, etc., 
School v. Martin, 255 Ill. A. 206; Baker 
v. Du Page County, 224 Ill. A. 167; 
Cook, ete., Counties Union Dist. No, 4 
Bd. of Education v. Lake County Dist. 
No. 90-Scehool, 2128) 11]. «A. 91; Peo. v. 
Frost, 32 Ill. A. 242. See Routson v. 
Slater, 202 Ill. A, 487. 


Iowa.—Andrew v. Stuart Sav. Bank, 
204 Iowa 570, 215 NW 807; Herring- 
ton v. Liston Dist. Tp., 47 Iowa 11. 


Ky.—Lewis v. Durham, 205 Ky. 403, 
265 SW 934; Cooke v. Barren County 
White Common School Dist. No. 7, 111 
SW 686, 33 KyL 926. 


Mo.—Johnson y. Dye, 142 Mo. A. 
424, 127 SW 413; State v. Kessler, 
1386 Mo. A. 236, 117 SW 85; State v. 
Cartwright, 122 Mo. A. 257, 99 SW 48. 


N. D.—Gillespie v. McLean County 
Common School Dist. No. 8, 56 N. D. 
194, 216 NW 564. 


Okl.—Ryan vy. Humphries, 50 Okl. 
348, 150 P 1106, LRAI915F 1047. 


Pa.—Mitchell v. Kearns, 16,Pa. Su- 
per. 357. 


Tenn.—Mitchell v. Williams, 
A.) 46 SW 325. 


Wis.—McNolty v. Morse School Bd., 
102 Wis. 261, 78 NW 439. 


Sask.—Pollon v. Kobzar School Dist. 
No: 3,597, 112°-Sask.” Li: 35075. [1979] 13 
WestWkly 771. 


To same effect Peo. v. Schenectady 
County, 79 Misc. 641, 141 NYS 257. 


See State v. Antigo Bd. of Educa- 
tion, 169 Wis. 231, 172 NW 153 (rec- 
ognizing the rule). 


But see Hermance v. Maricopa 
County Public School Dist. No. 2, 20 
Ariz. 314, 318, 180 P 442 (where it was 
said, “In the absence of statutory re- 
quirement that the board 
shall transact official business only at 
a general or special meeting regularly 
convened, it is not necessary that for- 
mal meetings be held, or the business 
. . . transacted at such meetings”); 
Jefferson County School Dist. No. 25 
v. Stone, 14 Colo. A. 211, 59 P 885 (to 
same effect). 


And see cases infra note 21. 


Meetings of hoard in general see in- 
fra §§ 209-211. 


18. Delegation of power see infra 
§§ 206, 207. 


19. See infra § 208. 


20. Iowa.—Beers v. Lasher, 209 
Towa 1158, 229 NW 821; Forcum v. 
Montezuma Independent Dist., 99 lowa 
435, 68 NW 802; Cedar Tp.’ Independ- 
ent School Dist. No. 6 v. Wirtner, 85 
dlowa 387, 52 NW 243. 


Ky.—Vance v. Dobson, 205 Ky. 640, 
266 SW 368; Lewis v. Durham, 205 
Ky. 4038, 265 SW 934. 


Miss.— Ball v. Jones, 137 Miss. 500, 
102 S 563. 


Nebr.—State  v. 


(Ch. 


Saline 


[§§ 204-205 


can act only as a body,'*% at a meeting duly and reg- 
ularly called or held;1* and, except as power may 
validly have been delegated to him or them by the 
board,'® or it may subsequently ratify his or their 
action,!® no act of a member of the board,?° or 
even of a majority or all of its members, when not 
assembled in a meeting and acting as a board,?? is 


School Dist. No. 49, 22 Nebr. 48, 33 
NW 480. 


Oh.—State v. Liberty Tp. Treasurer, 
22 Oh. St. 144. 


Pa.—Mitchell v. Kearns, 16 Pa. Su- 
per. 357; Wachob v. Bingham School 
Dist., 8 Phila. 568. 


W. Va.—Elk Dist. Bd. of Education 
v. Harvey, 70 W. Va. 480, 74 SE 507. 


Wis.—Ansorge v. Green Bay, 198 
Wis. 320, 224 NW 119. 


Authority of chairman of board see 
infra text and note 24. 


21. Ark.—Barton v. Hines, 185 SW 
455; School Dist. No. 56 v. Jackson, 
110 Ark. 262, 161 SW 153; Rice v. 
Bradley County School Dist. No. 20, 
109 Ark. 125, 159 SW 29; Faulkner 
County School Dist. No. 49 v. Adams, 
69 Ark. 159, 61 SW 793; Burns vy. 
Thompson, 64 Ark. 489, 43 SW 499. 


Ill.—Cook, ete., Counties Union 
Dist. No. 4 Bd. of Education v. Lake 
County Dist. No. 90 School, 213 Ill. A. 
91; Armstrong v. School Dist. No. 128, 
160 Ill. A. 430. 


Iowa.—Beers v. Lasher, 209 Iowa 
1158, 229 NW 821; Andrew v. Stuart 
Sav. Bank, 204 Iowa 570, 215 NW 807; 
State v. Orr, 192 Iowa 1021, 184 NW 
326; Forcum v. Montezuma Independ- 
ent Dist., 99 Iowa 435, 68 NW 802; 
Herrington v. Liston Dist. Tp., 47 
Iowa 11. 


Mo.—Johnson v. Dye, 
424,127 SW 413. 


N. Y.—Beck v. Kerr, 75 App. Div. 
173, 77 NYS 370; Peo. v. Schenectady 
County, 79. Misc. 641, 141 NYS 257. 


N. D.—Gillespie v. McLean County 
Common School Dist. No. 8, 56 N. D. 
194, 216 NW 564. 


Oh.—State v. Liberty Tp. Treasurer, 
22 Oh. St. 144. 


Pa.—Mitchell v. Kearns, 16 Pa. Su- 
per. 357. 


Tenn.—Fine v. Stuart, (Ch. A.) 48 
SW 371; State v. Leonard, 3 Tenn. 
Ch. 177. 


Wis.—MecNolty v. Morse School Bd., 
102 Wis. 261, 78 NW 439. See State 
v. Antigo Bd. of Education, 169 Wis. 
cre 172 NW 153 (recognizing the 
rule). 


See Shawnee Bd. of Education y. 
American National Co., 135 Okl. 253, 
275 P 285 (applying the rule); Orr 
v. Ranney, 12 U. C. Q. B. 377 (to same 
effect, holding that two of the three 
trustees of a district cannot, as the 
majority, and without consulting the 
third trustee, perform official acts or 
bind the district). 


But see Russell v. Lynnfield, 116 
Mass. 365 (holding valid a rule relat- 
ing to the administration of the 
schools and the government of pupils, 
although informally made by the 
members of the board acting individ- 
ually and not in a meeting). 


Contra Hermance v. Maricopa Coun- 
ty Public School Dist. No. 2, 20 Ariz. 
314, 180. P 442; Jefferson County 
School Dist. No. 25 v. Stone, 14 Colo. 


142 Mo. A. 


County! A. 211, 59 P 885. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 205-209] 


valid or effectual, or can bind the district. More- 
over, official action taken by a board must be in the 
form of a formal vote upon a motion or resolution,22 
a mere concurrence of the members without motion 
or vote not being sufficient.*3 


Chairman of the board, in the absence of statute 


otherwise providing, has no power as such to act for 
or bind the board.?4 


[§ 206] (bb) Action by Members or Agents?5— 
aaa. Delegation of Authority—(aaa) In General. In 
accordance with the rule applicable to public boards 
and officers generally,?® a board of education, or of 
directors, trustees, or the like, of a school district 
or other local school organization cannot lawfully 
delegate to one or more of its members,?7 or to its 
chairman,’?® or to any school officer?® or other per- 
son,*° or to any other board,*! the exercise of any 
diseretionary power conferred upon it by law. Sim- 
ilarly, a member of such a board cannot lawfully ap- 
point another to act for him at its meetings,®? nor 
delegate his authority or discretion as such mem- 
ber to any other member or person.** The board 
may, however, delegate ministerial duties to an 
agent;°+ and so it may authorize or direct its chair- 
man or presiding officer to execute a written instru- 
ment in the name of the board, and a signature so 
affixed by him is binding upon the board.*° 


[§ 207] (bbb) Committees. A board of educa- 
tion, or of directors, trustees, or the like, of a school 
district or other local school organization is without 
authority to delegate to a committee of its member- 
ship an act or power involving the exercise of dis- 
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eretion;*° but it may lawfully delegate purely min- 
isterial duties to a committee.?7 


Extent of committee’s authority. In construing 
the power conferred by a board upon a committee, 
not only the language used in the order of appoint- 
ment, but also the purpose of such appointment, is 
to be considered.** Thus it has been held that a 
committee appointed to investigate a claim against 
a district and to employ an attorney has authority 
to institute an appeal from a judgment rendered 
against the district, where the time for appeal would 
expire before the next regular meeting of the 
board.*°® 


[$ 208] bbb. Ratification. A board of education, 
or of directors, trustees, or the like, of a school dis- 
trict and other local school organization may, like 
other public boards and officers,*® ratify such acts 
by an agent or committee as it could have author- 
ized in advance;*! and acts so ratified and adopted 
are binding upon the board.*? In order that ratifi- 
cation may be effective, however, it must be made 
with knowledge of the facts;4? and a resolution au- 
thorizing an act to be done in the future does not 
constitute a ratification of that act as done in the 
past without the knowledge of the board.#4 


Procedure. An act of an unauthorized person may 
be ratified by a board in such mode and by such 
proceedings only as would be required to author- 
ize 1t in advance.*® 


[§ 209] (cc) Meetings‘*—aaa. In General. Ex- 
cept as may otherwise be provided by statute,*? meet- 


And see cases supra notes 16, 17. 


Action after adjournment of meet- 
ing see infra § 209. 


22°) Cowley -v. ‘Harrisville Tp. 
School Dist. No. 3, 180 Mich. 634, 90 
NW 680. 


23. Butler v. Leighton School Dist., 
149 Pa. 351, 24 A 308. 


24. Cedar Tp. Independent School 
Dist. No. 6 v. Wirtner, 85 Iowa 387, 
52 NW 243; Short v. Langston, 125 
Ky. 816, 102 SW 236, 31 KyL 388; 
Com. v. Kerr, 25 Pa. Co. 645; Pollon 
v. Kobzar School Dist. No. 3,597, 12 
Sask. L. 507, [1919] 3 WestWkly 771. 


25. Acts of members individually 
as binding upon board in general see 
supra § 205. 


26. See Officers § 291. 


District school officers as public of- 
ficers see supra § 164. 


27. Kinney v. Howard, 133 Iowa 94, 
110 NW 282; State v. Jones, 143 Tenn. 
575, 224 SW 1041; Mitchell v. Wil- 
liams, (Tenn. Ch. A.) 46 SW 325. 
Compare Elk Dist. Bd. of Education 
v. Harvey, 70 W. Va. 480, 74 SE 507, 
508 (where the court said, obiter: “A 
board of education, like any other cor- 
poration, may act through its agent;” 
but the matter in controversy in that 
case was the validity of a contract, 
made by the chairman of the board, 
which had subsequently been ratified 
by such board). 


“Bach director must exercise his 
own will and purpose in person. 
Those who elect him are entitled to 
this.” State v. Jones, 143 Tenn. 575, 
580, 274 SW 1041. 


[a] Agreement among directors to 
parcel out control of schools.—An 
agreement by the members of the 


board of directors of a school district 
to parcel out among themselves the 
control of the several schools in the 
district, so that authority should be 
delegated to each director to engage 
a teacher for a particular school, is 
void. Mitchell v. Williams, (Tenn. 
Ch. A.) 46 SW 325. 


Acts by committees of board see in- 
fra, °§ 207. 


28. Mackell v. Ottawa Separate 
School, 32 Ont. L. 245, 7 OntWN 35, 
26 OntWR 809 [app dism 34 Ont. L. 
335, 8 OntWN 596]. 


29. Lindblad v. Normal School 
Dist. Bd. of Education, 221 Ill. 261, 77 
NE 450; Mulhall v. Pfannkuch, 206 
Iowa 1139, 221 NW 833. 


30. Lindblad v. Normal School 
Dist;. Bd, of Education, 221, Lil. 261, 
77 NE 450; Stroh v. Casner, 201 I11. 
A. 281, 286. 


“The law contemplates that these 
discretionary powers [conferred upon 
school boards] shall be exercised by 
those who have been chosen by the 
people as members of these respective 
boards, and the people have a right to 
have those powers exercised by those 
only in whom they have so placed their 
confidence, and not by such persons 
and others jointly.’’ Stroh v. Casner, 
supra. 


31. Cloverdale Union High School 
Dist. v. Peters, 88. Cal. A. 731, 264 P 
273; Stroh v. Casner, 201 Ill; A. 281. 


32. Webster v. San Francisco Bd. 
of Education, 140 Cal. 331, 73 P 1070. 


33. Keeler v. Frost, 22 Barb. (N. 
Y.) 400. And see case supra note 
32) 


34. Kinney v. Howard, 133 Iowa 94, 
ae NW 282. And see case infra note 


35. Eddy v. Omaha, 72 Nebr. 550, 
101 NW 25, 102 NW 70, 103 NW 692. 


Signature as making officer or dis- 
trict liable upon: 


Contracts generally see infra § 222. 


Warrants and other evidences of in- 
debtedness see infra § 677. 


36. Kinney v. Howard, 133 Iowa 
94,110 NW 282. 


87. Kinney v. Howard, supra; 
Wright v. Jones, 55 Tex. Civ..A. 616, 
120 SW 1139. 


38. Byrne v. Covington Bd. of Ed- 
ucation, 140 Ky. 531, 131 SW 260. 


39. Byrne v. Covington Bd. of Ed- 
ucation, supra. ' 


40. See Officers § 294. 


41. Byrne v. Covington Bd. of Ed- 
ucation, 140 Ky. 531, 131 SW 260. 


Power of board to delegate author- 
ity see supra §§ 206, 207. 


42. Byrne v. Covington Bd. of Edu- 
cation, 140 Ky. 531, 131 SW 260. See 
Elk Dist. Bd. of Education v. Harvey, 
70 W. Va. 480, 74 SE 507 (applying 
the rule). 


43. Shawnee Bd. of Education v. 
American Nat. Co., 185 Okl. 253, 275 P 
285. 


44. Shawnee Bd. of Education vy. 
American National Co., supra. 


45. Shawnee Bd. of Education v. 
American National Co., supra. 


Mode of action by board in gener- 
al see supra § 205. 


46. Rule that board must act in 
meeting duly called or held see supra 
§ 205. 


47. See statutory provisions. 
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ings of boards of education, or of trustees, or the 
like, of school districts and other local school or- 
ganizations are governed by the rules relating to 
meetings of other public boards, so far as applica- 


ble.*§ 


Place of meeting. Where the place at which meet- 
ings of the board shall be held is prescribed by stat- 
ute, a meeting held elsewhere is without authority 
and proceedings had thereat are void.*® 
sence of statute permitting it, a meeting cannot val- 
idly be held outside the geographical limits of the 
district for which the board acts.°° 
ute providing that meetings may be held at any 
place within the civil township in which the district 
is situate, the board of directors of a district lying 
partly within each of two or more townships may 
meet in either or any of such townships.°*? 


Quorum. 


48. See cases infra notes 49-70. 


Meetings of public boards in gener- 
al see Officers §§ 299, 300; Parliamen- 
tary Law §8§ 5, 6. 


49. Crawford v. Beaver School 
Tp., 182 Iowa 1324, 166 NW 702. 


50. Crawford v. Beaver School 
Tp., supra; State v. Kessler, 136 Mo. 
ASS OM old SIVWVine Oo. 


51. Crawford v. Beaver School 
Tp., 182 Iowa 1324, 166 NW 702. 


52. In re Wells Tp. School Dist., 
PO Panes. W46 CAM COls: Come. Ne 
Fletcher, 180 Pa. 456, 36 A 917; 
Thomas v. Abernathy County Line 
Independent School  Dist., (Tex. 
Commn. A.) 290 SW-152 [rev (Civ. 
A.) 278 SW 312]; Ward v. Board of 
Education, 80 W. Va. 541, 92 SE 741. 
See Volrath v. Drum, 7 LuzLegReg 
(Pa.) 223 (holding that where three 
newly elected school directors of a 
borough met two out of the three 
continuing directors to organize, but 
the latter did not participate in the 
manner required by law, looking to 
an organization of a school board, 
the organization was defective, and 
there was no legally constituted 
board of school directors for the bor- 
ough in question). 

Effect of vacancies reducing mem- 
bership below number required to 
constitute quorum see supra § 196. 


53. Rice v. Bradley County School 
Dist, NO. 20, 109) Arky (£26, 159.S'5W 


29;. Montgomery v. Claybrooks, 213 
Ky. 493, 281 SW 469; Slaughterville 
Graded School Dist. v. Brooks, 163 


Ky. 200, 173 SW 305; In re Redstone 
Tp. School Dist., 284 Pa. 325, 131 A 
226. And see cases infra notes 44, 
5b, 61, 62 


54. See statutory provisions. 


[a] In Pennsylvania, three is the 
smallest number which may form 
a quorum in school districts of the 
fourth class. In re Wells Tp.’ School 
Dist., 297 Pa. 242, 146 A 601. 


[b] Statute requiring presence of 
all members.—(1) Under a statute 
providing that authority confided to 
three or more Officers may be ex- 
ercised by a majority upon a meet- 
ing of all of them, two trustees of 
a school-district cannot act in the 
performance of their duties, except 
when all three are present, wheth- 
er the third one refuses to act or 


not. Lamoreaux v. O’Rourk, 3 Abb. 
Mecwme CONG mai) elo eec. eineyvesi 6499. 
Harding v. Head, 35 Barb. (N. Y.) 


No action can be taken by a school 
board unless a quorum thereof is present;°? but any 
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power of the board may be exercised by a quorum 
thereof at a meeting properly called or held.°? 
Unless otherwise provided by statute,°* a majority of 
the members constitutes a quorum,°® and fewer than 


a majority of the members of a board are without 


In the ab- 


Under a stat- 


EGCCLE Vee et OSC ama cee ea tiow aN 
Whitford v. Scott, 14 How 


Prvcne Y.) 302; Lee v. Parry, 4 Den. 
GCNin oe. Dine dono. (2) The presence of 
all the members will be presumed, 


however, until the contrary is shown. 
Folsom v. Streeter, 24 Wend. (N. Y.) 
266; McCoy v. Curtice, 9 Wend. (N. 
Wi.) Ui 924 AnD © 168. 


55. Ark.—Faulkner County School 
Dist. No. 49 v. Adams, 69 Ark. 159, 
61 SW 793. 


Mass.—Kingsbury v. Quincy Cen- 
tre School Dist., 12 Metce. 99. 


Minn.—Jensen v. Hennepin County 
Independent Cons. School Dist. No. 
85, 160 Minn. 233, 199 NW 911. 


Mo.—Decker_ v. 
School Dist. 
74 SW 390. 


Tenn.—Collins v. Janey, 147 Tenn. 
477, 249 SW 801. 


Compare Thomas v. Abernathy 
County Line Independent School 
Dist., (Tex. Commn. A.) 290 SW 152 
[rev (Civ. A.) 278 SW 312] (hold- 
ing that where two of seven mem- 
bers of a board had vacated their 
offices by acceptance of an incom- 
patible office, five of the members, 
including such two, did not consti- 
tute a quorum and had no author- 
ity to take official action). 


56. Peo. v. Smith, 149 Ill. 549, 36 
NE 971; Ball v.* Jones, 137 Miss: 
500, 102 S 563; Thomas v. Abernathy 
County Line Independent School 
Dist., (Tex. Commn. A.) 290 SW 152 
[rev (Civ. A.) 278 SW 312]. 


57. Casting deciding vote in case 
of tie see infra text and note 65. 


58. Pierce v. Sullivan, 189 Ky. 193, 
224 SW 872. 


59. 
60. 


Douglas 
No, 2; LoL 


County 
Mot Ay 115; 


Pierce v. Sullivan, supra. 
See statutory provisions. 


[a] Three-fourths vote.—Under a 
statute requiring a_ three-fourths 
vote of the members of a board of 
education for a change of textbooks 
within five years from the time of 
their adoption, a vote of only three 
of the five members of a board for 
such a change does not authorize it 
to be made. Lenhart v. Newton Tp. 
Bd. of Education, 5 OhNPNS 129. 


61. Herrington v. Liston Dist. Tp., 
47 Iowa 11; 
v. News Dispatch Printing, etc., Co., 
117 Okl. 226, 245 P 884. See Hanover 


Carney Bd. of Education. 


power to transact any official business.®°® 


Presiding officer.°” The absence from the meeting 
of the officer designated by law to preside over it does 
not affect the validity of action taken thereat,®® but 
a temporary chairman may and should be selected.°® 


Majority vote. Except where otherwise provided 
by statute,°° the concurrence of a majority of the 
members of a board,®! or a majority of those pres- 
ent®? and voting,®*® acting at a proper meeting there- 
of, is sufficient to authorize or effectuate action tak- 
en by it, and a rule or by-law of a board requiring 
the vote of a greater number or proportion of the 
members has been held void as an attempt by the 
board to limit its powers.*+ 


Where a vote is a tie, 


School Ip. vv. Gant, 125 Inds sot. 
NE 872 (holding that under Rev. St. § 
4446, providing that “‘the school trus- 
tees of two or more distinct munici- 
pal corporations for school purposes 
Shall have power to establish joint 
graded schools, or such modifications 
of them as may be practicable, and 
provide for admitting into the higher 
departments of their graded schools, 
from the primary schools of their 
corporations, such pupils as are suf- 
ficiently advanced,’ etc., and that 
“said trustees shall have the care 
and management of such graded 
schools, and they shall select the 
teachers therefor,’ the trustees of 
two or more of such corporations act, 
in establishing and managing a 
graded school, as individual trustees, 
not as representing their respective 
corporations, and the majority of the 
whole number of trustees has pow- 
er to transact all business relating 
to such graded schools); Short-Con- 
rad Co. v. Eau Claire School Dist., 
94 Wis. 535, 69 NW 337 (recognizing 
the rule). 


62. Malloy v. San Jose Bd. of Ed- 
ucation, 102 Cal. 642, 36 P 948; Mont- 
gomery v. Claybrooks, 213 Ky. 493, 
281 SW 469; Jensen v. Hennepin 
County Independent Cons. School 
pat No. 85, 160 Minn. 233, 199 NW 


Quorum see supra text and notes 
52-56. 


63. Collins v. Janey, 147 Tenn. 
477, 249 SW 801, 804 [quot Cyc]. 
Compare Montgomery v. Claybrooks, 
213 Ky. 493, 281 SW 469 (where it 
was said that a member present but 
not voting must be deemed to concur 
with the majority, his silence being 
in effect acquiescence rather than op- 
position). 


[a] Even though members voting 
do not constitute quorum, a majority 
of the votes legally cast is suffi- 
cient to validate the measure under 
consideration, if a quorum of the 
board is present, and so the failure 
or refusal of some members present 
to vote will not prevent action from 
being validly taken by the remain- 
ing members. Collins v. Janey, 147 
Tenn. 477, 249 SW 801. 


64. Short-Conrad Co. v. Eau Claire 
School Dist., 94 Wis. 535, 69 NW 
337. Compare Malloy v. San Jose 
Bd. of Education, 102 Cal. 642, 36 
P 948 (holding that where the stat- 
ute provided that a majority of the 
board should constitute a quorum, a 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the announcement by the chairman or presiding of- 
fieer that the measure has carried is a sufficient cast- 
ing of his deciding vote, and a formal declaration 
thereof is not necessary.°° 


Recess or adjournment of meeting. Where a meet- 
ing of a board recesses or breaks up without an 
adjournment, a subsequent reassembly of the mem- 
bers on the same day constitutes a continuation of 
the meeting, and action duly taken at that time is 
valid.°& After a meeting of a board has been ad- 
journed, however, no official action ean be taken 
by it or its members,°* in view of the general rule 
that aets of the members of a board are not binding 
upon the district when such board is not duly con- 
vened in meeting;°* but the mere fact that a motion 
to adjourn has been passed does not prevent the 
board from acting where it has not in fact become 
effective and a quorum of the members have not 
separated.®® A board of school directors or trustees, 
unless restricted by statute, has the same power to 
adjourn its meetings to a subsequent time as is 
possessed by other similar bodies.*° 


[§ 210] bbb. Call or Notice of Meeting. As a 
general rule, which, in some jurisdictions, has been 
enacted into an express statutory requirement,’! a 
proper call for a notice of a meeting of a board of 
education, or of directors, trustees, or the like, of a 
school district or other local school organization, 
must be given or communicated to each member of 


rule or by-law adopted by the board 
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such board in advance of such meeting, in order to 
render proceedings had thereat valid, and a want 
of such notice to any member who does not attend 
the meeting will invalidate the action taken,*? ex- 
cept that in the case of regular meetings, the time 
and place of which are fixed by statute or by a rule 
of the board, all must take notice thereof, and no 
express notice is required;** but the general rule 
has been qualified in some cases, which hold that 
want of notice to a member will not invalidate 
action taken by the board where he is absent from 
the state and would not have been able to attend 
the meeting even if notice had been given him.** 
Such notice is, however, for the benefit of the mem- 
bers of the beard rather than that of the public,’? 
and so, even where it is required by statute to be giv- 
en,’® it may be waived by the persons entitled to 
receive it;** and where all the members of a board 
are present and participate in a meeting thereof 
they may take official action, and the fact that no 
notice of such meeting was given, or no formal call 
was issued, or that the notice or call was irregular 
or insufficient, is immaterial to the validity of the 
proceedings.‘® The mere presence at the place of 
meeting, however, of a member to whom no notice 
has been given does not waive the requirement of 
notice or validate action attempted to be taken at 
such meeting, where he is present for another purpose 
and does not participate in the meeting.*® 


Time. Where the time at which notice is to be 


would | 209. But see Barclay v. Wapsinonoc 


which provided that no measure or 
proposition should be valid unless 
passed by five votes was unauthor- 
ized and void as in conflict with the 
statute)., 


Authority of board to diminish or 
restrict its own powers see supra § 
202. 


Power of board to make rules and 
regulations in general see supra § 
204. 


65. Jensen v. Hennepin County In- 
dependent Cons. School Dist. No. 85, 
160 Minn. 233, 199 NW 911. 


66. State v. Powell, 101 Iowa 382, 
70 NW 592. 

67. State v. Orr, 192 Iowa 1021, 
184 NW 326. 

68. See supra § 205. 

69. Gallagher v. Willow School 


Tp., 173 Iowa 610, 154 NW 437. 


70. Peo. v. Nelson, 252 Ill. 514, 96 
NE 1071. 


Adjournment of meetings in gen- 
eral see Parliamentary Law §8§ 6, 
LO: 


71. See statutory provisions. 


72. Ark.—Faulkner County School 
Dist. No. 49 v. Adams, 69 Ark. 159, 
61 SW 793; Burns v. Thompson, 64 
Ark. 489, 43 SW 499. 


Towa.—Barclay v. 
School Tp., 157 Iowa 181, 
nh 


Wapsinonoc 
138 NW 


y.—Saunders v. O’Bannon, 87 SW 
1168” 27 KyL 1166. 


Mich.—Schafer v. 
Dist, INO. 1, 16" Mich.) 206, 
465. 

N. Y.—Beck v. Kerr, 75 App. Div. 
173, TONYS 370. But see Porter. v. 
Robinson, 30 Hun 209 (dictum, that 
mere failure to notify a member, who 


[56 C. J.—22] 


Baraga School 
74 NW 


not, in the absence of bad faith, in- 
validate the action taken). 


N. D.—State v. Tucker, 
106, 166 NW 820. 


Pa.—In re Redstone School 
DIST Lote ao coo Wee 2 26s 
ell v. Kearns, 16 Pa. Super. 357; In 
re Parkside Borough School Dist.. 5 
Pa. Dist. & Co. 241. See Wayne Tp. 
School Dist. v. Lantz, 13 Pa. Dist. 
& Co. 584 (dictum). 


W. Va.—Ward v. Board of Edu- 
eation, 80 W. Va. 541, -92 SE 741; 
Cunningham vi Dryv. Fork) Dist. Ba. 
oe ae bay Wise Vasco, 44.50) 
29); 


Wis.—McNolty v. Morse 
Bd., 102 Wis. 261, 78 NW 439. 


Wyo.—State v. Ellis, 37 Wyo. 124, 
259, P8112, 263) Ps 105: 


See Waters v. Boone County School 
Dist. No. 4, 59 Mo. A. 580 (recog- 
nizing the rule). 


But see School Directors Vv. 
Sprague, 78 Ill. A. 390 (holding that 
where an honest and reasonable ef- 
fort has been made to notify a di- 
rector of a meeting of the board, fail- 
ure to communicate such notice to 
him will not prevent the board from 
taking action at such meeting). 


73. Faulkner County School Dist. 
No. 49 v. Adams, 69 Ark. 159, 61 SW 
793; Lake County Tp. 43 Bd. of Ed- 
ucation v. Carolan, 182 Ill. 119, 55 
NE 58. See Splaine v. Spokane Coun- 
ty School Dist. No. 122, 20 Wash. 
74, 54 P 766 (holding that one deny- 
ing the validity of the acts of a board 
on the ground that an absent mem- 
ber was not notified of the meeting 
must prove that such meeting was 
not a regular one). 


74. Glidden Cons. School Dist. v. 


Griffin, 201 Iowa 63, 206 NW 86; 
Porter v. Robinson, 30 Hun (N. Y.) 


39 Na DD: 


Tp. 


School 


School Tp., 157 Iowa 181, 138 NW 395 
(holding that the temporary absence 
of a member from the state did not 
excuse failure to give him notice of a 
meeting of the board). 


75. Capeheart v. Graham Dist. Bd. 
OE ESRC RAO T, ey NWS \Welns aaliy(e Wsy Silas 


76. Inre Redstone Tp. School Dist., 
284°) Pa. 32/5, 131 A 226. 


77. Inre Redstone Tp. School Dist., 
supra. 


And see cases infra note 78. 


78. Ark.-—Rice v. Bradley County 
School Dist. No. 20, 109 Ark. 125, 159 
SW 29; Clay County School Dist. No. 
68 v. Allen, 83 Ark. 491, 104 SW 172; 
Faulkner County School Dist. No. 49 
v. Adams, 69 Ark. 159, 61 SW 7938. 


136° Ti: 
Peo. v. Krost..s25n. 


Ill.—Lawrence v. Traner, 
474, 27 NE 197; 
A. 242. 
Iowa.—Hanna v. Wright, 116 Iowa 
275, 89 NW 1108. 


Mo.—Decker v. Douglas . County 
School Dist. No. 2, 101 Mo. A. 115, 74 
SW 390. 


N. D.—State v. Tucker, 
166 NW 820. 


Pa. re Redstone Tp. School 
Dist., 284 Pa. 325, 131 A 226; Wayne 
Tp. School Dist. vs Lantz. 13 Pa. (Dist. 
& Co. 584. 


W. Va.—Wysong v. Town Dist. Bd. 
of Education, 86 W. Va. 57, 102 SE 
733; Capeheart v. Graham Dist. Bd. 
of Education, 82 W. Va. 217, 95 SE 838. 


Wis.—Butler v, Windsor Joint 
School Dist. No. 4, 155 Wis. 626, 145 
NW 180. 


79. Faulkner County School Dist. 
No. 49 v. Adams, 69 Ark. 159, 61 SW 
793. 


39 N. D. 106, 


ry 
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given, with respect to the time of the meeting to 
which it relates, is prescribed by statute, its provi- 
sions must be complied with, and notice for a short- 
er time is insufficient.2° Where the statute is silent 
as to time, reasonable notice must be given, so that 
the members of the board may have an opportunity 
to attend the meeting.*+ 


By whom given or signed. The call or notice must 
be official, in the sense that it must be given or au- 
thorized by the proper authority.*? Where it is 
required by statute that a meeting of the board shall 
be called by its chairman or presiding officer, a 
meeting called by any other member is unauthor- 
ized;8? and, similarly, where the notice is required 
to be signed by the presiding officer, it may not law- 
fully be signed by any other member of the board.** 


Written or oral notice. In some states it is re- 
quired by statute that the notice be in writing;*® 
and in such case an oral notice is insufficient.*® 
Where, however, the statute providing for notice 
is silent as to the mode thereof, the courts are not 
in accord,§’? it having been held, on the one hand, 
that the notice must be in writing,*® in accordance 
with the rule appheable to notices of judicial pro- 
ceedings,*® and, on the other hand, that an oral 
notification given to and received by a member is 
sufficient.°° An oral agreement among all the di- 
rectors to meet at a specified time and place obviates 
the necessity of any more formal notice.®+ 


Contents and sufficiency. Unless otherwise pro- 
vided by statute, a call or notice must state the 
time®? and place®? of the meeting, and should dis- 
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close the purpose for which the meeting is called 
or to be held;®* and a notice which is misleading 
as to the matters to be considered at the meeting 
renders any action taken thereat invalid if any 
member of the board does not attend and partici- 
pate therein.®® A notice which states the hour at 
which the meeting is to be held, but not the day, is 
insufficient.°® A mere request or demand, addressed 
to the presiding officer of a board, for the calling of 
a meeting at a specified time and place, with which 
demand he refuses to comply, is not notice to him 
of a meeting held at the time and place so specified.®* 


Service or transmission. Where the method by 
which the notice shall be given is preseribed by stat- 
ute, its provisions must be strictly observed.®* The 
notice must be personal, in the sense that it must 
actually reach the member entitled thereto,®® but it 
seems that it is sufficient if it reaches him through 
the agency of a third person.1 The mailing of a 
notice to a member is not sufficient to authorize the 
other members of the board to proceed without him 
if it does not reach him.? 


[§ 211] ccc. Minutes and Records. As a general 
rule, and, in some states, under statutes expressly 
so requiring,® a board of education, or of directors, 
trustees, or the lke, of a school district or other 
loeal school organization should keep written min- 
utes or a written record of its proceedings and offi- 
cial acts,* but its unrecorded acts are not thereby 
void.” 


Form and sufficiency. In general, the minutes or 
records of the proceedings of a board must be pre- 


[a] TIllustration.—Where two of 
the three members of a school board 
went to the home of the third, with- 
out any notice of a meeting having 
been given him, and told him they 
were there to hold a special meeting 
of the board, and he declined to act 
with them or participate in the meet- 
ing, action attempted to be taken by 
the other two members was ineffectual 
and invalid. Faulkner County School 
Dist. No. 49 v. Adams, 69 Ark. 159, 61 
SW 793. 


80. Schafer v. Baraga School Dist. 
No. 1, 116 Mich. 206, 74 NW 465. 


Sl Peo. Vv. Erosty 32 401 VA 242), 
Wood v. Aitkin County School Dist. 
No. 73, 137 Minn. 138, 162 NW 1081; 
In re Redstone Tp. School Dist., 284 
Pa. 825) 131 A226. 


[a] Notice immediately before 
meeting is not reasonable or sufficient, 
since the member notified is not bound 
to leave his work and hurry to a meet- 
ing so suddenly called. Wood v. Ait- 
kin County School Dist. No. 73, 137 
Minn. 138, 162 NW 1081. 


82. Wood y. Aitkin County School 
Dist. No. 73, supra. 


83. Johnson vy. Dye, 142 Mo. A. 424, 
127 SW 413. , 


84. Riggs v. Polk County, 51 Or. 
509, 95 P 5. 5 


85. See statutory provisions, 


86. Kattman v. New Knoxville 
School Dist. Bd. of Education, 15 Oh, 
Cimmets Nees. 252. 


87. See Wood v. Aitkin County 
School Dist. No. 73, 137 Minn. 188, 
162 NW 1081 (so stating); and cases 
infra notes 88, 90. 


For later cases, developments and changes in the law see Annotations, same title and section numper, 


88. Burns vy. Thompson, 64 Ark. 


489, 43 SW 499. 
89. See Notice § 54 text and note 9. 


90. Gallagher v. Willow School Tp., 
173 Iowa 610, 154 NW 4387. See Katt- 
man v. New Knoxville School Dist. 
Bd. of Education, 15 Oh. Cir. Ct. N. S. 
232 (dictum). 


[a] Statute requiring notice to be 
“delivered” to each member of the 
board does not necessitate written no- 
tice. Gallagher v. Willow School Tp., 
173 Iowa 610, 154 NW 437. 


[b] Notification by telephone.—No- 
tice given to a member of a board of 
school directors by oral notification 
over the telephone is sufficient. Gal- 
lagher v. Willow School Tp., 173 Iowa 
610, 154 NW 487. See Switzer Inde- 
pendent School Dist. v. Gwinn, 178 
Iowa 145, 159 NW 687 (where a notice 
given by telephone to a member’s wife, 
and by her communicated to her hus- 
band, was held sufficient), 


91. Olney School Dist. v. Christy, 
81 Ill. A. 304; Johnson vy. Dye, 142 Mo. 
A. 424, 127 SW 413. 


92. Burns v. Thompson, 
489, 48 SW 499. 


93. Burns v. Thompson, supra. 


94. Burns v. Thompson, supra; In 
re Redstone Tp. School Dist., 284 Pa. 
825, 1381 A 226; In re Parkside Bor- 
ough School Dist., 5 Pa. Dist. & Co. 
241. 


95. In re Redstone Tp. School Dist., 
284 Pa, 325, 131 A 226. 


96. Shepherd vy. Gambill, 
223, 25 KyL 333. 


97. Saunders v. O’Bannon, 87 SW 


64 Ark. 


75 SW 


1105, 27 KyL 1166. 


98. Burns. v. 
489, 43 SW 499. 


99. Wood v. Aitkin County School 
at. No. 73, 137 Minn. 138, 162 NW 


1. See cases infra this note. 


[a] Notice communicated to mem- 
ber by his wife, to whom it had been 
given orally, has been held sufficient. 
Switzer Independent School Dist. v. 
Gwinn, 178 Iowa 145, 159 NW 687. 


2. Barclay v. Wapsinonoe School 
Tp., 157 lowa 181, 138 NW 395. But 
see Schmutz v. Little Rock Special 
School Dist., 78 Ark. 118, 95 SW 438 
(holding that testimony that a mem-’ 
ber had been “notified by mail three 
days previous,” is sufficient to sup- 
port @ finding that all the directors 
were notified). 


Thompson, 64 Ark. 


3. See statutory provisions. 


[a] In Indiana Burns Rev. St. 
(1914) § 9590, providing that the board 
shall keep a record of its proceedings, 
is mandatory. Railroad School Tp. v. 
Test Shane Bank, 73 Ind. A. 358, 126 


4. Broussard v. Verret, 43 La. Ann. 
929, 9 S 905; Sugar Creek School Di- 
rectors v. McBride, 22 Pa. 215; Math- 
ewson v. Factoryville School, 23 Pa. 
Co. 121. Compare Gearhart v. Dixon, 
1 Pa. 224 (holding that, although the 
law does not require a board to keep 
a record of its proceedings, it is ad- 
visable so to do). 


Record of contracts see infra § 539. 


5. Sugar Creek School Directors v. 
McBride, 22 Pa. 215. 


Aaa » ii . Sn a 
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pared and preserved in such manner as to show what 
was done by the board and that it acted in pur- 
suance and within the requirements of the law.® 
_Thus such minutes or record must show that the 
requisite number of votes were cast in favor of each 
proposition adopted or approved,’ and, under some 
statutes, must set forth the names of the members 
casting affirmative and negative votes.8 Technical 
particularity or correctness, however, is not re- 
quired;® and so irregularities or informalities in 
the minutes do not affect their sufficiency where the 
meaning clearly appears.1® A statute requiring the 
board to keep a record book is complied with by 
clipping or pinning a record of a meeting to the 
pages of the record book.'? 


Conclusiveness and effect.'? It has been held that 
the official record of a meeting of a board imports 
verity,'® and that it is conclusive as to the matters 
set forth therein!* except where fraud or mistake is 
shown.t® As a general rule, however, the fact that 
a particular action does not appear in the minutes 
is not conclusive that it was not taken;1® and while 
the minutes and record are the best evidence of the 
official acts of the board,'* and usually the only 
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narily held admissible, where facts are omitted or 
are not truly stated by the record, to show what was 
done.!® In ease of conflict between the minutes 
and an original resolution or order on file with the 
clerk or secretary of the board, the minutes cannot 
be held conclusive as to the action taken by the board, 
and the resolution or order governs.?° The appreval 
by a board of false minutes of a previous meeting 
cannot validate or give effect to action thereby shown 
to, have been taken.?! 


Time of recordation. A statute requiring that a 
record be kept of the proceedings of the board does 
not require that such record be made or the minutes 
prepared before the adjournment of the meeting, 
and a record afterward made is sufficient. 


Amendment. The minutes or record of a meeting 
may be amended at any time to make it correctly 
state the facts and show all of the proceedings had 
or taken,?* but not otherwise.?* It is not proper, 
however, to make an amendment upon uncertain or 
contradictory parol testimony.?° The clerk of a 
board cannot, by his own act, and after the expira- 
tion of his term of office, amend or correct his offi- 
cial entries in the minutes of a meeting of the 


roper evidence thereof,!® parol evidence is ordi- 
prop ; 


6 Mathewson _ v. 
School, 23 Pa. Co. 121. 


.  % Mathewson v. 
Sehool, supra. 


8. Beck v. Rocky River School 
Dist, 29 Oh. Cit. (Cty -TA7 ‘Laffi76 Oh. 
St. 587, 81 NE 1180]; Coal, etc., Co. 
v. Dunphy, 11 Pa. Dist. 218; Barber v. 
Wilhelm, 7 Pa. Co. 214. And see cases 
infra this note. 


[a] Where minutes show members 
present at meeting and that vote was 
unanimous (1) it has been held that 
such a statute is sufficiently complied 
with, although the names of the mem- 
bers and the votes cast by them are 
not more specifically set forth. Gen- 
esee Tp. Independent School Dist. v. 
McDonald, 98 Pa. 444; Tobin v. Mor- 
gan, 70 Pa. 229; Denison Tp. School 
Dist. v. Shortz, 2 Pennyp. (Pa.) 231; 
Burke v. Wilkes-Barre Tp. School 
Dist., 28 Pa. Super. 16. See Wayne 
Tp. School Dist. v. Lantz, 13 Pa. Dist. 
& Co. 584; Coal, etc., Co. v. Dunphy, 
i SPs. Dist. 219 (dicta). (2) But 
there is authority, to the contrary, 
that such a showing does not comply 
with the statute and is not sufficient. 
Beck v. Rocky River School Dist., 29 
Oh)? Gir: Ct 717 [aff 76 Oh: St. 587, 
81 NE 1180]. 


[b] Even in absence of statutory 
requirement it is best to have the min- 
utes show the names of the members 
voting for and against a measure. 
Mathewson v. Factoryville School, 23 
Pan.Coe 121. 


9. Slaughterville Graded School 
Dist. v. Brooks, 163 Ky. 200, 173 SW 
305. 

‘10. Kinney v. Howard, 133 Iowa 94, 
110 NW 282; Montgomery v. Clay- 
brooks, 213 Ky. 493, 281 SW 469. 


ll. Slaughterville Graded School 
Dist. v. Brooks, 163 Ky. 200, 173 SW 
305. 

12. Conclusiveness of official rec- 
ords and documents in general see Ev- 
idence § 1209. 

Presumptions as to regularity and 
legality of acts of board in general 
see infra § 218. 


13. Fiedler v, Eckfeldt, 335 Ill. 11, 


Factoryville 


Factoryville 


board.?° 


166 NE 504. 


14. Phenicie v. St. Joseph Commu- 
nity High School Dist. No. 305 Bd. of 
Education, 326 Ill. 73, 157 NE 34; 
Creech v. Harlan County Common 
School Dist. No. 15, 102 SW 804, 31 
KyL 379; American Fdy., etc., Co. v. 
Berlin Bd. of Education, 131 Wis. 220, 
110 NW 408. 


15. Creech v. Harlan County Com- 
mon School Dist, No. 15, 102 SW 804, 
31 KyL 379. 


16. Clark v. Lower Providence Tp. 
School Dist., 53 Pa. Super. 5. To same 
effect Rogers-Ruger Co. v. Brule 
School Bd., 139 Wis. 135, 120 NW 849 
[foll Ruger v. Brule School Bd., 139 
Wis. 144, 120 NW 853]. 


1%, Wayiier pr sSchool- Dist: Vv. 
Lantz, 13 Pa. Dist. & Co. 584; Wachob 
v. ep see School Dist., 8 Phila. (Pa.) 
568, ; 


18. Township 24, etc., Schools v. 
Martin, 255; Ill. A: 206; TJaekson v. 
Grundy County School Dist. No. 85, 
232 Ill, A. 102; Blodgett v. Seals, 78 
Miss. 522, 29 S 852; Kane v. Calhoun 
School Dist., 48 Mo. A. 408. 
son v. Slater, 202 Ill. A. 487. 


19. German Ins. Co. v. Milford In- 
dependent School Dist., 80 Fed. 366, 25 
CCA 492; Jackson v. Grundy County 
School Dist. No. 85, 232 Ill. A. 102; 
Jackson County School v. Kimmel, 31 
Ill. A. 587; Dixon v. Liberty Tp. Sub- 
Dist wNiOs-o, to Ohe Cire Ct. ol j2—2 Oh: 
Cir. Dec. 298; Roland v. Reading 
School Dist., 161 Pa. 102,,.28 A 995; 
Sidney School Furniture Co. v. War- 
saw Tp. School Dist., 158 Pa..35, 27 
A 856; Clark v. Lower Providence Tp. 
School Dist., 53 Pa. Super. 5. 


20. O’Connor v. Emerson, 113 Misc. 
472, 185 NYS 49 [aff 196 App. Div. 807, 


See Rout- 


188 NYS 286 (aff 232.N. Y. 561, 134 
NE 572)1. 
21. Shawnee Bd. of Education v. 


pee Nat. Co., 135 Okl. 253, 275 P 
285. 


[a] Thus, where action was taken 
by the members of a board acting in- 
dividually and not at a meeting, and 
subsequently minutes were prepared 
purporting to show that such action 


Where a record has been properly amend- 


was duly taken at a formal meeting, 
and such minutes were approved at 
the next meeting of the board, they 
were ineffectual to show valid action, 
and the approval did not validate the 
action taken. Shawnee Bd. of Educa- 


tion v. American Nat.- Co., 135 Okl. 
2D8, 27.5,P 285. 
22. Kent v. Stephens County 


School Dist. No. 28, 106 Okl. 30, 233 
BP431. 


23. Peo. v. Chicago, etc., R. Co., 326 
Ill. 179, 157 NE 200;  Phenicie v. St. 
Joseph High School Dist. No. 305 Bd. 
of Education, 326 Ill. 73, 157 NE 34; 
Peo. v. Chicago, ete., R. Co., 313 ll. 
361, 145 NE 75; Glencoe Bd. of Educa- 
tion v. Schools Trustees, 174 Ill. 510, 
51 NE 656; Jackson v. Grundy County 
School Dist. No. (855 262) lad A 1025 
Beauchamp v. Consolidated School 
Dist. No. 4, 297 Mo. 64, 247 SW 1004; 


State v. Hackmann, 277 Mo. 56, 209 
SW 92. ; 
[a] Right to amend not dependent 


on statute.—The right of a school 
board to amend its records to conform 
to the facts does not depend upon stat- 
ute but is a right common to all leg- 
islative or collective bodies. Peo. v. 
Chicago, ete:; R. Co:; 7326 11 79, Love 
NE 200. 


{[b] Change in membership of 
board does not preclude it from di- 
recting the clerk to amend the record 
of a previous meeting, since the au- 
thority of the board to make such an 
order does not depend upon the recol- 
lection of its members, but upon the 
knowledge of the clerk, or upon files, 
minutes, or memoranda which put the 
clerk in possession of knowledge of 
what actually transpired at such 
meeting. Glencoe Bd. of Education v. 
Schools Trustees, 174 Ill. 510, 51 NE 
656. 


24 Peo. v. Chicago, etc., R. Co., 
326 Ill. 279, 157 NE 200; Jackson v. 
Grundy County School Dist. No. 85, 
232 Ill. A. 102. 


25... Peo. !/'v.' Chicago; etc:, R. Co., 
326 Ill. 179, 157 NE 200. 
26. Beck v. Rocky River School 


Dist., 29° Oh. Cir. Ct. 717 [aff 76 Oh. 
St. 587, 81 NE 1180]. 
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ed it speaks as of the day when the proceedings 
were had.?* 


Effect of want or insufficiency of record. The de- 
cisions are not in accord as to the effect of a failure 
to make and preserve proper minutes of a meeting 
or to enter an order of record.** Thus it has been 
held that the want or insufficiency of the minutes of 
an order or resolution, or of its adoption, invalidates 
the same and renders the attempted action void;”° 


but there is authority, to the contrary, that such. 


failure to keep minutes or make a record does not 
affect the validity of the order made or action tak- 
en,*° nor affect rights accruing to third persons as 
a result of such action.*+ The burden, however, is 
upon one claiming the right to act under an order 
or resolution of the board to show its regularity and 
legality, where the minutes are not kept as pre- 
seribed by statute.?? 


Clerk of board. Provision is ordinarily made by 
statute for the election or appointment of a clerk 
of the board, whose duty it is made to preserve the 
minutes and records of the meetings, and for his 
qualification by taking a prescribed oath.?* Under 
such a statute, unless otherwise provided thereby, 
it is sufficient if the clerk qualifies as such at any 
time before his official acts of preparing the min- 
utes or records are performed;** and the fact that 
the minutes of a meeting are afterward prepared 
by the duly qualified clerk from notes taken by him 
before his qualification does not affect the validity 
of the proceedings or the record.?® 


[§ 212] dd. Acting after Time Fixed by Statute. 
A board of education, or of directors, trustees, or 
the like, of a school district or other local school 
organization has power to do an act after the time 
prescribed by statute therefor where the act is of 
such nature that the board could be compelled by 
mandamus to perform it.°¢ 


[§ 213] ee. Orders and Decisions®’—(aa) In Gen- 


27. Phenicie v. St. Joseph High 
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Mandamus to compel performance 45. 


[§§ 211-215 


eral. Irregularities or informalities in an order or 
resolution made or adopted by a board of education, 
or of directors, trustees, or the like, of a school 
district or other local school organization, do not 
affect its validity where the intention is manifest.** 


Certification. A statute requiring a certificate 
of action taken by the board to be filed with a des- 
ignated officer is sufficiently complied with by filing 
the resolution adopted or order made.*® 


Veto power of presiding officer. A statute con- 
ferring upon the presiding officer of a board power 
to veto any resolution, motion or order of the board 
applies both to legislative and administrative acts of 
the board, and such officer has power to veto any 
act of the board involving the exercise of discre- 
tion.*° 


[§ 214] (bb) Reconsideration and Rescission. A 
board of education, or of directors, trustees, or the 
like, of a school district or other local school organi- 
zation has power, if no rights of third persons have 
intervened and no vested rights are affected, to re- 
consider or rescind action theretofore taken by it,*? 
even at the same session or meeting at which such 
action was originally taken.#? Revocation or reseis- 
sion of an order or other action may be effected, 
however, in such mode and by such proceedings only 
as are required for doing any other official act.** 


[§ 215] (cc) Appeal from Decisions.*+ In a num- 
ber of states provision is made by statute for ap- 
peals to a designated officer or board, usually the 
county or state superintendent or board of education, 
from decisions made or action taken by a board of 
education, or of directors, trustees, or the like, of 
school districts and other local school organiza- 
tions.4° Such an appeal, where so authorized by 
statute, is ordinarily the proper and only mode of 
procuring a review of discretionary acts of the 
board;*® but it is not the sole remedy for acts in 
excess of the board’s authority,*#7 nor, as is else- 


See statutory provisions, 


School Dist. No. 305 Bd. of Education, 
326 Ill. 73, 157 NE 34. 


28. See cases infra notes 29-32. 
29. Beck v. Rocky River School 
Dist 29Oh. Ciry Ctaia7 [atl 76 Oh'St, 


587, 81 NE 1180; Milford Tp. School 
Dist. v. Speicher, 61 Pa. Super. 356. 


30. Pollard v. Moultrie County 
School Dist. No. 9, 65 Ill. A, 104; 
Tufts v. State, 119 Ind. 232, 21 NE 


892; Russell v. Lynnfield, 116 Mass. 
365; Butler v. Windsor Joint School 
Dist. No. 4, 155 Wis. 626, 145 NW 
180. See Wachob v. Bingham School 


Dist., 8 Phila. (Pa.) 568 (holding that 
unrecorded acts of a board, if clearly 
proved, are valid and binding). 


31. Decker v. Douglas County 
School Dist. No. 2, 101 Mo. A. 115, 74 
SW 390; Zelesnick v. Spring Tp. 
School Dist., 12 Pa. Dist. & Co. 345. 

oa, Wayne “Ip, School” Dist. ‘v. 
Lantz, 13 Pa. Dist. & Co. 584. 


33. See statutory provisions. 


34. Bartlett v. Kinsley, 15 Conn. 
327. 


35. Bartlett v. Kinsley, supra. 


36. Corrothers v. Clinton Dist. Bd. 
of Education, 16 W. Va. 527. 


of official acts relating to schools in 

general see Mandamus §§ 331-347. 
37. Administrative and parliamen- 

tery rules and regulations see supra § 
4, 


38. Montgomery v. Claybrooks, 213 
Ky. 4938, 281 SW 469. 


39. Peo. v. Schenectady County, 79 
Misc. 646, 141 NYS 257. 

40. Lichtig v. Saginaw Cir. Judge, 
180 Mich. 667, 147 NW 487. 

41. State v. Womack, 4 Wash. 19, 
29) P9395 

42. State v. Womack, supra. 


43. Wallis v. Magnet Cove Rural 
Special School Dist., 179 Ark. 729, 17 
SW (2d) 895. 

Mode of action in general see supra 
§ 205. 


44. Appeals from particular orders 
or decisions: 


Discharge of teacher see infra §§ 350, 
SOL. 


Licensing or refusing to license teach- 
er see infra § 276. 


Providing for transportation of pupils 
see infra § 1056. 


Selection of school site see infra § 434. 


[a] Statute applicable to independ- 
ent districts.—(1) A statute provid- 
ing for appeals from the orders or de- 
cisions of school boards is applicable 
to the boards of independent school 
districts as well as those of other dis- 
tricts, in the absence of any provision 
to the contrary. Downs v. Bruce In- 
dependent School Dist. No. 49, 45 S. 
D. 326, 187 NW 620. (2) Independent 
school districts in general see supra 
§§ 93, 94. 


Power of school officers and boards 
to hear appeals: 


County officers and boards see supra 
§§ 154, 157. 


State officers and boards see supra §§ 
137-139. 


46. Security Nat. Bank v. Bagley, 
202 Iowa 701, 210 NW 947, 49 ALR 
705; Kinzer v. Marion Independeat 
School Dist., 129 Iowa 441, 105 NW 
686, 3 LRANS 496, 6 AnnCas 996. 


Power of courts to review discre- 
tionary acts of board see infra § 217. 


47. Hinkle v. Saddler, 97 Iowa 526, 
66 NW 765. 


Judicial review of unauthorized acts 
of board see infra § 217. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 215-216] 


where pointed out, for an abuse of diseretion.48 The 
fact that the officer to whom, under the statute, an 
appeal is to be taken is ex officio a member of the 
board whose action is the subject of the appeal does 
not disqualify him from hearing and passing upon 
it,4® nor. does the fact that he has previously ad- 
vised appellant to submit to the decision of the dis- 
triet board.®° 


Who may appeal. Under a statute authorizing an 
appeal by any person conceiving himself to be ag- 
grieved by an order or decision of the board, there 
must be a real reason for aggrievement and not a 
mere mental attitude on the part of appellant;°+ 
but in general the statute should be liberally con- 
strued in determining who has a right of appeal.®? 
The superintendent of schools of a district is en- 
titled to appeal, under such a statute, from an or- 
der of the board affecting the selection and qualifi- 
cations of teachers.** 


Time. Where the statute providing for an appeal 
prescribes the time at or within which it may be 
taken, no right of appeal exists after the expiration 
of such time,** and the appellate tribunal is without 
authority to allow an appeal at a subsequent time, 
in the absence of any showing of fraud.®> Even 
though the statute is silent as to the time for the 
appeal, such diligence in initiating it must be used 
as will prevent innocent parties from being injured.°® 


Notice. Even though notice of an intention to 
appeal is not required by statute, it has been held 
that some notice thereof should be given, in order 
that rights of third persons may not be prejudiced 
or jeopardized.®* 


Procedure. The statute providing for such ap- 
peals ordinarily prescribes the procedure therein ;°® 
but the fact that no procedure is prescribed by the 
statute does not defeat a right of appeal given there- 
by.°9 
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Petition or application. In the absence of express 
statutory requirement, it is not essential that the 
petition, application, or moving papers on appeal set 
forth or recite all the facts necessary to confer ju- 
risdiction upon the officer to whom or board to which 
the appeal is taken.°° 


Hearing and determination. Unless otherwise 
provided by the statute, the hearing before an officer 
or board to whom an appeal is taken is de novo,®? 
and such decision may be entered as ought to have 
been given by the district board.°? The decision so 
rendered is binding upon the parties,°* and is en- 
forceable in appropriate proceedings.°* 


As condition precedent to institution of judicial 
proceedings. In a few jurisdictions it is held that 
exhaustion of the remedy by appeal, provided by 
statute, is a condition precedent to the institution or 
maintenance of judicial proceedings to pass upon a 
ruling or decision of the district board,®°® except 
where the board acted without or in excess of its au- 
thority,®® or where the constitutionality of the stat- 
ute under which it acted is in question,®* or where 
property or funds belonging to the district are about 
to be improperly diverted.®* 


Judicial review of findings and decision.*® Stat- 
utes authorizing an appeal from an order or decision 
of a district board sometimes provide that the deci- 
sion of the officer to whom or board to which such 
appeal is taken shall be final and conelusive.‘° Un- 
der such a statute findings of fact made7+ and the 
decision rendered‘? in such an appeal are not sub- 
ject to review by any court. 


[§ 216] (c) Other District Officers.7? As in the 
case of boards of education and the like,7* where the 
mode in which other officers of school districts or 
other local school organizations shall execute their 
powers or perform their duties is prescribed by the 


48. See infra § 217. 


49. Peo. v. Buckland, 84 Colo, 240, 
269. P15. 


50. Templer v. Ellisworth School 
Tp., 160 Iowa 398, 141 NW 1054. 


Sle COL yale yl BNI Ys D lin OlD 
NE 109. 


52. Peo. v. Finley, supra. 


53. Peo. v. Finley, supra; Peo. v. 
Draper, 78 Misc. 329, 138 NYS 351 [aff 
157 App. Div. 884 mem, 141 NYS 1141 
mem]. 


fa] Thus the superintendent has a 
right to appeal from an order of the 
district board placing certain persons 
upon the list of those eligible to be 
selected as teachers, where he does 
not believe such persons to be quali- 
fied, since the superintendent is under 
the duty of managing and administer- 
ing the schools and is interested in 
having properly qualified teachers. 
Peo. v. Finley, 211 N. Y. 51, 105 NE 
109; Peo. v. Draper, 78 Misc. 329, 138 
NYS 351 [aff 157 App. Div. 884 mem, 
141 NYS 1141 mem]. 


Eligibility and selection of teachers 
in general see infra §§ 258-302. 

54. Dunmore Borough School Dist. 
v. Wahlers, 28 Pa. Super. 39. 


55. Dunmore School Dist. v. Wahl- 
ers, supra. 


56. Los Angeles Heights Independ- 
ent School Dist. v. Chestnut, (Tex. 
Civ. A.) 287 SW 6938. 


57. Los Angeles Heights Independ- 
ent School Dist. v. Chestnut, supra. 


58. See statutory provisions. 


59. State v. Keaster, 82 Mont. 126, 
266 P 387. 


60. Oneida Bd. of Education v. Tut- 
tle, -125 Mise. 230, 211 NYS 413 [aff 
217 App. Div. 704 mem, 215 NYS 818 
mem]. 


61. State v. Keaster, 82 Mont. 126, 
266 P 387. 


62. State v. Keaster, supra. 


[a] If decision is different from 
that of district board it is substituted 
therefor. State v. Keaster, 82 Mont. 
126; 2166 P3877. 


63. State v. Keaster, supra. 
64. State v. Keaster, supra. 


65. Peterson v. Cascade County 
School Dist. No. 1, 73 Mont. 442; Bish- 
op v. Houston Independent School 
Dist., (Tex. Commn. A.) 29 SW (2d) 
3812; Warren v. Sanger Independent 
School Dist., (Tex. Commn. A.) 288 
SW 159; Chastain v. Mauldin, (Tex. 
Civ. A.) 32 SW (2d) 235; Johnson v. 
IDEWUE Ken CNG MOIR, WAG A Rah Sale iro 
Bevers v. Winfrey, (Tex. Civ. A.) 260 
SW 627; Donna Independent School 


Dist. v. Donna First State Bank, (Tex. 
Civ. A.) 227 SW 974; Chilicothe Inde- 
pendent School Dist. v. Dudney, (Tex. 
Civ. A.) 142 SW 1007. 


66. Nichols v. MRavalli County 
School Dist. No. 3, 87 Mont. 181, 287 
P 624; Peterson v. Cascade County 
School Dist. No. 1, 73 Mont. 442; War- 
ren v. Singer Independent School 
Dist., 116 “Tex. 183, 288 SW 159. 
Chastain v. Mauldin, (Tex. Civ. A.) 
382 SW (2d) 235. 


67. Chastain v. Mauldin, supra. 
68. Chastain v. Mauldin, supra. 


69. Judicial supervision and review 
ot en district boards see infra §§ 


70. See statutory provisions. 


71. Wood v. Farmer, 69 Iowa 533, 
29 NW 440. 


72. Peo. v. Graves, 248 N. Y. 204, 
153 NE 49; Adriaansen v. Marion Un- 
ion Free School Dist. No. 1 Bd. of Ed- 
ucation, 222 App. Div. 320, 226 NYS 
145 [aff 248 N. Y. 542 mem, 162 NE 
517 mem]. 


73. Clerk of board of education see 
supra § 211. 


: Fperinvencent of schools see infra 
405. 


74. Mode of action of board of edu- 
cation see supra §§ 205-216. 
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statute they must conform to the statutory require- 
A power conferred upon two or more dis- 
trict officers jointly can only be exercised by both or 
all of them in conjunetion,’® and an attempt on the 
part of one only, or less than the whole number, to 
exercise such a power without the conjoint action of 
the other or others is void and ineffectual.** 
a school district is operating as a district of a par- 
ticular class or character,’® the duties of its officers 
are those imposed by statute upon officers of districts 
A district. officer required by stat- 
ute to do a particular act when directed so to do by 
the board of education is under no duty to perform 


ments.7° 


of that elass.7° 


such act without such direction.®® 


of statute, district officers owe no official duty to a 


county school board or officer.$? 


[§ 217] (d) Judicial Supervision and Review of 


75. Harris v. Joint School Dist. No. 
6, (Wis.) 233 NW 97; State v. Mil- 
quet, 180 Wis. 109, 192 NW 392. 


76. State v. Saline County School- 
Dist. No. 49, 22 Nebr. 48, 33 NW 480. 
77. State v. Saline County School 


Dist. No. 49, supra. 


78. Districts of particular kinds or 
for particular purposes see supra §§ 
92-97. 


79. New Amsterdam Casualty Co. 
v. Nowata County Cons. School Dist. 
No. 1 Bd. of Education, 124 Okl. 101, 
Zonk 10a: 


80. Peo. v. Roy, 206 Ill. A. 406. 


81. Dodge County Bd. of Educa- 
tion v. Dykes, 171 Ga. 317, 155 SE 
489. 


County school boards and officers 
generally see supra §§ 140-160. 


82. Cross references: 


Appeal as condition precedent to ju- 
dicial review see supra § 216. 


Power of court to control or interfere 
with acts of school officer by: 


Injunction see Injunctions §§ 395, 
396. 


Mandamus see Mandamus §§ 331- 
347. 


Review by courts of decision rendered 
on appeal from action of district 
board see supra § 216. 


83. Ark.—Connelly v. Earl Frazier 
Special School Dist., 167 Ark. 49, 266 
SW 929; Pugsley v. Sellmeyer, 158 
Ark. 247, 250 SW 538, 30 ALR 1212; 
State v. Montgomery County School 
Dist. No. 16, 154 Ark. 176, 242 SW 
545. 


Ill.—Segar v. Rockford School Dist. 
Bd. of Education, 317 Ill. 418, 148 NE 
289; Carbondale Bd. of Education v. 
Stotlar, 95 Ill. A. 250. 


.Ind.—Greathouse v. 
School Bd., 
Tufts v. State, 


Indianapolis 
198 Ind. 95, 151 NE 411; 
119 Ind. 232, 21 NE 
892; State v. Gray, 93 Ind. 3038. 


Iowa.—Glidden Cons. School Dist. 
v. Griffin, 201 Bos 63, 206 NW 863 
Valentine Vv. ey Independent 
School Dist., 191 need 1100, 188 NW 
434; Kinzer v. Marion Independent 
School Dist., 129 Iowa 441, 105 NW 
686, 3 LRANS 496, 6 AnnCas 996. 


Kan.—Williams v. Parsons Bd. of 
Education, 81 Kan. 593, 106 P 36; To- 
peka Bd. of Education v. Welch, 61 
Kan. 792, 33 P 654 


ee eects v. Snider, 170 Ky. 
220, 185 SW 868. 


Md.—Wiley  v. 


— 


Allegany County 
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Where 


In the absence 


Acts*’—aa. In General. 
or a board of education, or of directors, trustees, or 
the like, of a school district or other local school 
organization, acts within the authority conferred 
upon him or it by law, the courts are without power 
to interfere with, control, or review his or its action 
and decisions in matters involving the exercise of 
discretion, in the absence of clear abuse thereof,** 
except where such power is expressly conferred up- 
on the courts by statute;** nor is the wisdom or ex- 
pediency of an act,®> or the motive with which it 
was done,*® open to judicial inquiry or consideration, 
where power to do it existed. 
ever, whether or not an officer or board has acted 
without authority or in excess of his or its authority 


[$§ 216-217 


So long as a school officer, 


The question, how- 


is properly for the courts to determine,®? and a 


School, 51 Md. 401. 


Mass.—Watson vy. Cambridge, 
Mass. 561, 32 NE 864. 


Miss.—MclLeod v. State, 154 Miss. 
468, 122 S 7387, 63 ALR 1161. 


N. C.—Crabtree v. Durham County 
Bd. of Education, 199 N. C. 645, 155 
SE 550; Zimmerman vy. Buncombe 
County Bd. of Education, 199 N. C. 
259, 154 SE 397; McInnish v. Hoke 
County Bd. of Education, 187 N. C. 
494, 122 SE 182; Seventy-First Cons. 
School Dist. v. Cumberland County 
Bd. of Education, 186 N. C. 643, 120 
SE 202. 


Oh.—Cincinnati Bd. of Education 
v. Minor, 23 Oh. St.:211, 18 AmR 233; 
State v. Jefferson Tp. Rural School 
Dist. Bd. of Education, 11 Oh. A. 146; 
Robinson vy. McDonald, 5 Oh. A. 376, 
26 Oh. Cir. Ct, N. S. 137. 


Pa.—Rothyv. Marshall, 158 Pa. 
27 AL 945% ‘Com: v. Jenks, 154 Pa. 368, 
26 A 371; Nicklas’ Pet., 146 Pa. 212, 
23 A 316; Heard v. Woodcock ul Is 8} 
School, 45 Pa. 93; Zelesnick v. Spring 
Tp. School Dist:, 12 Pa. Dist. & Co. 
345; Dethoff v. Reading School Dist., 
7 Pa. Dist. & Co. 66, 68 [quot Cyc]; 
In re Lackawannock Tp. High School, 
19 Pa. Dist. 411; Philadelphia, etc., 
Coal,ete., Co. v. Porter''L£p. School, 
14 Pa. Dist. 581; Lehigh Coal, etc., 
Co. v. Rahn Tp. School Dist., 14 Pa. 
Dist. 339; Scheetz v. Norristown Bor- 
ough School Dist., 11 Pa. Dist. 403; 
In re Lawrence Tp. School, 32 Pa. Co. 
665; Fritchey v. Meyton, 19 Pa. Co. 
388; In re Washington Tp. School, 
15 Pa. Co. 509; In re Dublin Tp. 
School Bd., 14 Pa. Co. 464: In*re 
Bloomsburg School Bd., 4 Pa. Co. 411 
faff 121 Pa. 293,56 A 548]; In re 
School Directors, 2 Pa. Co. £97: Rich- 
ards v. Joyce, 8 Kulp 572; Com. v. 
Williamson, 10 Phila. 490. Compare 
Hibbs v. Arensberg,: 276, Pa. 24, 119 
A 727 (where it was said that ordi- 
narily the courts will not interfere 
with the exercise by the board of dis- 
cretionary power, but that if the 
board acts under a misconception of 
the law or in ignorance of the true 
facts the courts will intervene to pre- 
vent an abuse of power). 


S. D.—Dahl vy. Lawrence County In- 
dependent School Dist. No. 2, Ss. 
D. 366, 187 NW 638. 


Tex.—Moseley v. Dallas, (Commn. 
A.) 17 SW (2d) 36 [aff (Civ. A.) 286 


157 


272, 


SW 497]; Dyer:v. Callahan County 
Cons. School Dist. No. 5, (Civ. A.) 22 
Sw (2d) 712; Donna Independent 


School Dist. v. Donna First State 
Bank, (Civ. A.) 227 SW 974; McCal- 
lum v. Adams, (Civ. A.) 110 SW 526, 
To same effect Schulz v. Davis, (Civ. 


court has full power in appropriate proceedings to 


A.) 207 SW 634. 


Vt.—Samson y. Grand Isle, 78 Vt. 
383, 63 A 180. 


Wis.—Iverson vy. Springfield, 
Union Free High School Dist. 
Wis. 342, 202 NW 788; 
Ba. of Education, 
NW 153. 


Ont.—Howard v. Toronto Bd. of Ed- 
ucation, 18 OntWN 350. 


See.Garfield County School Dist. No. 
13 v. Garfield County Public Schools 
Superintendent, 36 Colo. 393, 85 P 696 
(dictum). 


And see cases infra note 85. 
84. See statutory provisions. 


[a] Power to compel board to ac- 
count for official conduct.—Under a 
statute giving a court jurisdiction 
over the members of a board of edu- 
cation to compel them to account for 
their official conduct in the manage- 
ment and disposition of funds, prop- 
erty and business committed to their 
charge, the court has power to call 
such board to account for any official 
action affecting the schools, the term 
“business” as used in the statute not 
being colored or restricted in mean- 
ing by its juxtaposition to the terms 
“funds” and “property,” and not lim- 
ited in application to fiseal affairs. 
State v. St. Louis Bd. of Education, 
294 Mo. 106, 242 SW 85. 


85. Spruill v. Davenport, 178 N. C. 
364, 100 SE 527. 


86. Glidden Cons. School Dist. v. 
Griffin, 201 Iowa 63, 206 NW 86; 
Spruill v. Davenport, 178.N. C. 364, 
100 SE 527; Iverson v. Springfield, 
ete., Union Free High School Dist., 
186 Wis. 342, 202 NW 788. 


{a] Even though motive was cor- 
rupt, or the act was done for the 
purpose of spite or revenge, an ac- 
tion of a board is immune from ju- 
dicial interference if it is within the 
range of the board’s legal discretion. 
Iverson v. Springfield, etce., Union 
Free High School Dist., 186 Wis. 342, 
202 NW 788. . 


Personal liabilit 
damages resulting 
see infra § 219. 


87. Security Nat. Bank v. Bagley, 
202 Iowa 701, 210 NW 947, 49 ALR 
705; Kinzer v. Marion Independent 
School Dist., 129 Iowa 441, 105 NW 
686, 3 LRANS 496, 6 AnnCas 996; 
Rodgers Va Colfax Independent 
School Dist., 100 Iowa 317, 69 NW 
544; Hinkle v. Saddler, 97 fowa 526, 
66 NW 765; Perkins v. West Des 
Moines Independent School Dist. Bd., 


etc., 
186 
State v. Antigo 
169 Wis. 231, 172 


of officer for 
rom malicious act 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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restrain unauthorized acts®® or acts in abuse of dis-. 


eretion,®® or to compel the performance of a plain 
duty.°° It has been held that a finding of fact by 
a district board is not a judicial determination, and 
does not preclude a determination of the fact by 
the courts;®! but there is also authority for the 
contrary view that the determination of the bond, 
made in good faith, is not reviewable in judicial pro- 
eeeding's.°? 


Review of rules and regulations.°? A court is 
without power to review, and will not consider, the 
wisdom or expediency of rules and regulations adopt- 
ed by a district board,®* nor the determination of the 
board as to whether or not such a rule has been vio- 
lated®® or as to what punishment should be inflicted 
for a violation;°® but the reasonableness of such 
rules, and therefore the authority of the board to 
adopt them, is a question of law for the court.®? 


[§ 218] bb. Presumptions and Burden of Proof. 
In the absence of any evidence to the contrary it 
will be presumed, as against attack on the validity 
of an act of a school officer or board of education, or 
of directors, trustees, or the like, of a school district 
or other local school organization, that such act was 
reasonable and proper,®® and, accordingly, that such 
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officer or board acted in good faith,®® and that his 
or its judgment or decision was correct.1 So, in the 
ease of action of a district board, it is to be presumed, 
until the contrary appears, that the act in question 
was taken at a meeting properly called or held,? up- 
on due notice, where notice was necessary,® that all 
the members of the board were present at such meet- 
ing,* and that the proceedings of the board were 
regular.® 


Burden of proving irregularity in such meeting or 
proceedings or in the action taken, is upon one as- 
serting it.® 

[§ 219] (7) Personal Liability of Officers and 
Members of District Boards’—(a) In General.. In 
accordance with the rule applicable to other public 
officers,’ it is a general rule that an officer of a 
school district or other local school organization is 
personally liable for any losses or injury. which 
may be caused by or ensue from the performance 
by him of any act not within the powers conferred 
upon him by statute,® but that, except as regards 
the safekeeping of school funds,!® he is not person- 
ally liable for any loss or injury resulting from an 
act within the line of his duty or the scope of his 
authority,11 unless he acts willfully or wanton- 


56 Iowa 476, 9 NW 357. 
«eases infra note 97. 


88. Security Nat. Bank vy. Bagley, 
202 Iowa 701, 210 NW 947, 49 ALR 
705; Nichols v. Ravalli County 
School Dist. No. 3, 87 Mont. 181, 287 
P 624; Peterson v. Cascade County 
School Dist. No. 1, 73 Mont. 442, 236 
P 670; Roth v. Marshall, 158 Pa. 272, 
27 A 945; Warren v. Sanger Inde- 
pendent School Dist., 116 Tex. 183, 
288 SW 159; Chastain v. Mauldin, 
(Lex: Civ>.A.) 32) SW (2d)_235. 


Injunction to restrain unauthorized 
3°80 ot school officers see Injunctions 
95. 


gs9. State v. Montgomery County 
‘School Dist. No. 16, 154 Ark. 176, 
242 SW 545; Roth v. Marshall, 158 
Pa. 272, 27 A 945; Scheetz v. Nor- 
ristown Borough School Dist., 11 Pa. 
Dist. 403. 


Enjoining acts of school officers in 
epoee of discretion see Injunctions § 
96. 


90. State v. Montgomery County 
School Dist. No. 16, 154 Ark. 176, 
242 SW 545; Roth v. Marshall, 158 
Pas tous | A aby 


Mandamus to compel action by 
‘school officers see Mandamus §§ 331-— 
Sale 

91. Moreau v. Grandich, 114 Miss. 
560, 75 S 434. 


[a] Rule applied.—Where a dis- 
trict board excluded a child from 
the school maintained for white pu- 
-pils and assigned him to that main- 
tained for colored pupils on_ the 
ground that he was a member of the 
negro race, the action of the board 
is subject to review by the courts, 
and an appeal to the county super- 
4ntendent, as provided for by stat- 
ute, is not the exclusive remedy. 
Moreau v. Grandich, 114 Miss. 560, 
75 S 434. 

92. Com. v. Wenner, 211 Pa. 637, 
61 A 247. ; 


93. Power of board to adopt rules 
-and regulations see supra § 204. 
94. Wilson v. Chicago Bd. of Ed- 


‘ucation,-137 Ill. A. 187 [aff 233 Il. 
464, 84 NE 697, 15 LRANS 1136, 13 


And see 


AnnCas 330]; McLeod v. State, 154 
Miss. 468, 122 S 737, 68 ALR 1161; 
New Antioch Bd. of Education v. 
Pulse, 10 OhS&CP 17, 7 OhNP 58; 
Flory v. Smith, 145 Va. 164, 134 SEH 
360, 48 ALR 654. 


95. Kinzer v. Marion Independent 
School Dist., 129 Iowa 441, 105 NW 
686, 3 LRANS 496, 6 AnnCas 996. 


96. Kinzer v. Marion Independent 
School Dist., supra. 


97. Fertich v. Michener, 111 Ind. 
472, 11 NE 605, 14 NE 68, 60 AmR 
709; Kinzer v. Marion Independent 
School Dist., 129 Iowa 441, 105 NW 
686, 3 LRANS 496, 6 AnnCas 996; 
Perkins v. West Des Moines Inde- 
pendent School Dist. Bd., 56 Iowa 476, 
9 NW 357; McLeod v. State, 154 
Miss. 468, 122 S 737, 683 ALR 1161. 
But See New Antioch Bd. of Edu- 
cation v. Pulse, 10 OhS&CP 17, 7 
OhNP 58 (where it was said that 
whether a rule is reasonable or un- 
reasonable is not for the court to 
determine). 


98. Kinzer v. Marion Independent 
School Dist., 129 Iowa 441, 105 NW 
686, 3 LRANS 496, 6 AnnCas 996. 


99. Morse v. Ashley, 193 Mass. 
294, 79 NE 481. 


1. Morse v. Ashley, supra. 


2. Fiedler v. Eckfeldt, 335 Ill. 11, 
166 NE 504;  Splaine_ v. 
County School Dist. No. 
Wash. 74, 54 P 766; Reeseville State 
Bank v. Kienberger, 140 Wis. 517, 122 
NW 11382. 


Necessity of acting at meeting see 
supra § 205. 


3. Waters v. Boone County School 
Dist. No. 4, 59 Mo. A. 580. 


Notice of meetings see supra § 
210. 


4. Hanna v. Wright, 116 Iowa 275, 
89 NW 1108. 


5. Fiedler v. Eckfeldt, 335 Ill. 11, 
166 NE 504; Splaine v. Spokane 
County School Dist. No. 122, 20 
Wash. 74, 54 P 766; Reeseville State 
Bank v. Kienberger, 140 Wis. 517, 122 
NW 1132. See Rogers-Ruger Co. v. 
Brule School Bd., 189 Wis. 135, 120 


NW 849 [foll Ruger v. Brule School 
Bd., 139 Wis. 144, 120 NW 853] (rec- 
ognizing the rule). 


-6. Fiedler v. Eckfeldt, 335 Ill. 11, 
166 NE 504; Splaine v. Spokane 
County School Dist. No. 122, 20 


Wash. 74, 54 P 766; Reeseville State 
Bank v. Kienberger, 140 Wis. 517, 122 
NW 1182. 

7. Cross references: 

Criminal responsibility see infra §§ 
246, 247. 

Liabilities on official bonds of school 
officers and members of board see 
infra §§ 224, 225. 

Personal liability for: 


Costs of action by or against dis- 
trict see infra § 978. 

Failure to require bond from con- 
tractor see infra § 552. 

Notes see infra § 690. 


Warrants, orders, and certificates of 
indebtedness see infra § 677. 


8. See Officers §§ 326-331. 


Local school officers as public offi- 
cers see supra § 164. 


9. Burroughs v. Mortenson, 312 Ill. 
163, 143 NE 457; Adams vy. State, 82 
Ill. 182; Parish Bd. of School *Direc- 
oy v. Alexander, 125 La. 808, 51 S 


10. Absolute liability for school 
funds see infra § 220. 


11. Ind.—Adams v. 
Ind. A. 249, 124 NB 718. 


Iowa.—Wood v. Farmer, 
533, 29 NW 440. 


Md.—Roschen y. Packard, 116 Md. 
42, 81 A 174. 

‘ J.—Wetmore v. Burns, 1.N. J. L. 
J. 48. 

N. C.—Spruill v. Davenport, 178 N. 
C. 364, 100 SE 527. 


N. D.—Kenmare School Dist, No. 
28 v. Cole, 36 N. D. 32, 161 NW 542, 
LRA1917D 516. 


Oh.—Stewart v. Southard, 17 Oh. 
402, 49 AmD 4638. 

Pa.—Miller v. Harvey, 215 Pa. 103, 
64 A 330. 


Schneider, 71 


69 Iowa 
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ly,1? or with malice or a corrupt motive,'*® or unless, 
in doing such act, he assumes to act in his individual 
capacity and not officially as such officer;+* and 
that he is not personally liable for failure to per- 
form a duty owing by him to the public,t® although 
he is lable for failure to perform a duty owing to 
a particular person distinct from that owed to the 
publie,t® and for misfeasance, as distinguished 
from mere nonfeasance, he is liable to the extent 
of the injury done.17 A mere mistake of judgment, 
however, does not impose personal liability.+* 


Members of district board of education, or of di- 
rectors, trustees, or the like, are not personally ha- 
ble to persons injured or damaged by a failure of 
such board to perform a duty owed to the publie,?® 
or by its neghgence in performing a public func- 
tion.*° A member of a board is not personally lia- 
ble to his fellow members for an amount which 
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they have been compelled to pay in consequence of 
an unauthorized act merely because such act was 
done by him under authority delegated to him 
by the other members.?°% 


[§ 220¢ (b) For School Funds?!—aa. In General. 
An officer of a school district or other local school 
organization is ordinarily not personally lable for 
the amount of school funds paid out by him in re- 
sponse or obedience to warrants or orders, fair on 
their face, issued or made by his superior officers 
or the district board,?? unless he knows that such 
a warrant or order is issued without authority or’ 
for an unlawful purpose;?* but, with that excep- 
tion, and the further exception of certain cases 
where the funds have been deposited in bank,?* 
such an officer, like other public officers,?® is ordi- 
narily lable absolutely or as an insurer for all school 
funds which come into his hands in his official ca- 


To same effect Chireno Independent 


School Dist. v. Wedgeworth, (Tex. 
Civ. A.) 15 SW (2d) 679. 
[a] Rule applied.—No personal 


liability exists on the part of the pres- 
ident of a board of school directors in 
an action brought by a former teach- 
er to recover for the loss of her posi- 
tion because of an alleged unlawful 
conspiracy between defendant and 
others, where her testimony showed 
that the charges against her were 
made by teachers in the school to de- 
fendant as president of the board, and 
that after investigation he, with other 
members of the board, made further 
investigation and that acting togeth- 
er, the directors requested the resig- 
nation of plaintiff, since the communi- 
eation of such charges to the defend- 
ant’s fellow board members and the 
investigation of them was a part of 
his official duties. Miller v. Harvey, 
215 Pa. 103; 64 A. 330; 


12. Fertich v. Michener, 111 Ind. 
472, 11 NE 605, 14 NE 68, 60 AmR 
709. 


13. 
pra. 

Md.—Roschen y. Packard, 116 Md. 
42, 81 A 174. 


N. J.—Wetmore v, Burns, 1N. J. L. 
Jaees. 


N. C.—Spruill v. Davenport, 178 N. 
C. 364, 100 SE 527. 


Oh.—Stewart v. Southard, 17 Oh. 
402, 49 AmD 463. 


Tex.—Chireno Independent School 
Dist. v. Wedgeworth, (Civ. A.) 15 SW 
(2d) ,679. 


[a] Honest motives presumed.— 
In the absence of any showing to the 
contrary, it will be presumed that a 
school officer or board in taking action 
within the scope of his or its author- 
ity was actuated by honest motives. 
Roschen v. Packard, 116 Md. 42, 81 A 
174. 

Motive for official action as affect- 
ing its validity see supra § 217. 

14. Personal or official liability as 
affected by mode of executing: 
Contract see infra § 22. 

Note see infra § 690. 
Warrant or certificate of indebtedness 

see infra § 677. 

15. Robbins v. Scarborough, 181 111. 
A. 58; Gerstner v. Ayers, 8 Pa. Dist. 
& Co. 730. 


16. Ferguson v. True, 3 Bush (Ky.) 
255; Edson v. Hayden, 18 Wis. 627. 


Ind.—Fertich v. Michener, su- 


See Robbins v. Scarborough, 181 Il. 
A. 58 (dictum); and cases infra this 
note. Compare Chireno Independent 
School Dist. v. Wedgeworth, (Tex. 
Civ. A.) 15 SW (2d) 679 (holding that 
directors are not personally liable to 
a teacher as for a breach of their 
legal duty to keep funds available to 
pay his salary, where the want of 
funds resulted only from failure of 
the taxpayers to pay all the taxes 
levied for school purposes, since no li- 
ability attaches for a mere error of 
judgment as to the amount which 
would be raised or available). 


[a] In Ontario, (1) under a statute 
making any trustee or trustees of a 
public school willfully neglecting or 
refusing to exercise all the corporate 
powers vested in them for the fulfill- 
ment of any contract or agreement 
made by them personally responsi- 
ble for the fulfillment of such con- 
tract or agreement, trustees can be 
held liable only where they willfully 
neglect to do their duty, and not 
where in good faith they decline to 
exercise corporate powers on account 
of any doubt or legal difficulty which 
they suppose to exist. Vanburen v. 
Bulls eL9 Ue (Cw@. E4638; a(2) .so; Ne= 
fore liability can be imposed under 
such statute, there must be an adju- 
dication of the fact of willful refusal 
(Ranney v. Maclem, 9 U. C. C. P. 192), 
(3) and, accordingly, a trustee cannot 
be held personally liable without first 
being afforded an opportunity of ex- 
plaining or justifying his nonexercise 
of his powers (Graham v. Hungerford, 
LOS UNC. Oui waso)k 


{[b] Thus, (1) if trustees fail to 
raise or collect sufficient money to 
pay the teacher the amount of his 
agreed salary, under a statute requir- 
ing them to make such collection 
where the public funds are insuffi- 
cient for such payment, they are per- 
sonally liable to the teacher for the 
amount due him. Ferguson v. True, 3 
Bush (Ky.) 255. (2) Where the 
treasurer of a school district has 
money belonging to it, appropriated 
to the payment of teacher’s wages, 
and refuses to pay it over on a proper 
order and demand, he becomes per- 
sonally liable to the teacher for the 
amount thereof. Edson v. Hayden, 18 
Wis. 627. 


Liability of public officers generally 
for failure to perform duty owed to 
individual see Officers § 329 text and 
note 15. 

17. Adams v. Schneider, 71 Ind. A. 
249, 124 NE 718; Gerstner v. Ayers, 8 
Par Distec: CoumsOn 


Liability for misapplication or mis- 


appropriation of school funds see in- 
fra § 220. 


18. Hendrix v. Morris, 134 Ark. 
358, 203 SW 1008; Fertich v. Michen- 
er, 111 Ind. 472, 11 NE 605, 14 NE 68, 
60 AmR 709; Sherman vy. Miller 
Constr: Cow (ind A.) 9158 ~NBe255% 
Stewart v. Southard, 17 Oh. 402, 49 
AmD 463; Chireno Independent School 
Dist. v. Wedgeworth, (Tex. Civ. A.) 
15 SW (2d) 679. See Burroughs v. 
Mortenson, 312 Ill. 163, 143 NE 457 
(recognizing the rule). 


[a] Renting building for school.— 
A mistake of judgment of school offi- 
cers in renting a building for a school 
does not impose personal liability for 


the rent. Kuykendall v. Tittle, 245 
Til. A. 270. 
19. Dawson v. Tulare Union High 


School Dist., 98 Cal. A. 138, 276 P 424; 
Herman v. Areadia Union School Dist. 
No. 8 Bd. of Education, 234 N. Y. 196, 
137 NE 24, 24 ALR 1065; Johnson v. 
Hudson Bd. of Education, 210 App. 
Div. 723, 206 NYS 610; Gerstner v. 
Ayers, 8 Pa. Dist. & Co. 730. 


20. Reese v. Isola State Bank, 140 
Miss. 355, 105 S 636. 


2012. Stapleton v. Trussell, 
Civ. A.) 196 SW 269. 


Delegation of powers of board see 
supra §§ 206, 207. 


21. Duty of officer having custody 
of school funds to keep safely and to 
account see infra §§ 657, 669, 670. 


22. Dickinson Tp. v. Linn, 36 Pa. 
431. See to same effect Pearman v. 
Robertson, 119 Miss. 384, 80 S 786. 


Payment or expenditure of school 
funds generally see infra §§ 656-687. 


23... Hendrix v. Morris, 134. Ark: 
858, 203 SW 1008; Wolford v. Upper 
Salford Tp. School Dist., 46 Pa. Super. 
1. To same effect Dickinson Tp. v. 
Linn, 386 Pa. 431. 


[a] Order of board as protecting 
treasurer who is one of members.—A 
district treasurer by whom funds of 
the district have been paid out, in vio- 
lation of law, upon a warrant signed 
by the district board is not relieved of 
liability for the amount of the pay- 
ment by such warrant, where he is a 
member of the board and voted for 
the payment, since he is both superior 
and subordinate, and cannot plead his 
unlawful act as superior in justifica- 
tion of his act as subordinate. Dick- 
inson Tp. v. Linn, 36 Pa. 431. 


24. Seeinfra § 221. 
25. See Officers § 314. 


(Tex. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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pacity,2® and, in ease of loss, his liability is not af- 
feeted or diminished by the cause or manner of the 
So such an officer is personally liable for 
unauthorized or improper disbursement by 
him of such funds, or any misapplication or misap- 
propriation thereof,?* as for a conversion,?® and 
members of a board of directors or the like who 
vote for or permit a misapplication of school funds 
are personally hable for the amount so misappro- 
priated,*° except where the statute otherwise pro- 
vides ;°! but an officer is not hable for a misapplica- 


loss.?7 
any 


26. lIowa.—Bluff Creek Dist. Tp. v. 
Hardinbrook, 40 Iowa 130. 


Kan.—Anderson County School 
Lae ies 64 v. Hand, 124 Kan. 121, 257 
31. 


Minn.—Swift County Independent 
School Dist. No. 37 v. Hackman, 178 
Minn. 199, 226 NW 514; Pipestone 
County School Dist. No. 13 v. Nissen, 
177 Minn. 479, 225 NW 444; Itasca 
County School Dist. No. 1 v. Aiton, 
173 Minn. 428, 217 NW 496; Pine Is- 
land Bd. of Education v. Jewell, 44 
Minn. 427, 46 NW 914, 20 AmSR 586. 
See State v. Kam], 181 Minn. 221, 233 
NW 802 (dictum). 


Mo.—State v. Powell, 67 Mo. 395, 
29 AmR 512. 
Nebr.—Ward v. Colfax County 


School Dist. No. 15, 10 Nebr. 293, 4 
NW 1001, 35 AmR 477. 


S. D.—De Rockbraine School Dist. 
No. 1 v. Northern Casualty Co., 36 S. 
BD. 392, 155 NW 10. 


Wis.—Hayward School Dist. No. 1 
v. Larson, 196 Wis. 211, 218 NW 847 
[certiorari den 278 U. S. 634 mem, 49 
SCt 32 mem, 73 L. ed. 551 mem]. 


Liability on official bond see infra 
$8 224, 225. 


27. Bluff Creek Dist. Tp. v. Hardin- 
brook, 40 Iowa 130; Pine Island Bd. 
of Education v. Jewell, 44 Minn. 427, 
46 NW 914, 20 AmSR 586; De Rock- 
braine School Dist. No. 1 v. Northern 
Casualty Co., 36 S. D. 392, 155 NW 10; 
Hayward School Dist. No. 1 v. Larson, 
196 Wis. 211, 218 NW 847 [certiorari 
den 278 U. S. 634 mem, 49 SCt 32 
mem, 73 L. ed. 551 mem]. See State 
v. Kaml, 181 Minn. 221, 233 NW 802 
(dictum); and cases supra note 26. 


[a] Absence of fault is no defense 
to an action against an officer for 
school moneys lost by him or stolen 
from him. Pine Island Bd. of Educa- 
tion v. Jewell, 44 Minn. 427, 46 NW 
914, 20 AmSR 586; De Rockbraine 
School Dist. No. 1 v. Northern Casual- 
ty Co. 36-5, Ds 392) 155-NW 10. 


28. Ark.—Hendrix v. Morris, 
Ark. 358, 203 SW 1008. 


Ind.—Knowlton v. 
School City, 75 Ind. 103. 


Mich.—Byron, etc., Tps. Fractional 
School Dist. No. 5 v. Long, 199 Mich. 
364, 165 NW 604. 


Pa.—Dickinson Tp. v. Linn, 36 Pa. 
431; In re Sykesville Borough, 91 Pa. 
Super. 335; Carbondale School Dist. 
Veeluttile,, 2° Pa: Dist. 33. 


Wis.—Campbell School Dist. No. 4 
v. Baier, 98 Wis. 22, 73 NW 448. 


Compare Rea v. Peo., 84 Ill. A. 504 
[aff 185 Ill. 633, 57 NE 778] (holding 
that where a well is a necessity at a 
schoolhouse, the action in good faith 
of two of a board of three directors in 
constructing such a well, and paying 
for it out of the school fund, at a 
reasonable cost, without causing their 
action in the matter to be entered up- 
on the records of the proceedings of 
the board, or notifying the other di- 
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part.°? 


_qualified.*# 


ing,?® have any 


rector, does not in fact cause the 
funds of the district to sustain any 
such loss as will render the directors 
so acting liable for the amount so ex- 
pended, under a statute providing that 
all losses sustained by the school fund 
by reason of the failure of an officer 
to perform the duties required of him 
may be recovered in a civil action 
against such officer brought at the 
suit of the state). 


29. Knowlton v. Logansport School 
COatinie “(fsx Gbaely alOR 


[a] Institution of suit as ratifica- 
tion.—An action by a school district 
against one of its officers for the con- 
version of money collected by him 
thereby ratifies the collection, but not 
his act in turning it over to a person 
not entitled to receive it; such a 
ratification extends only to the act of 
collection, and does not embrace the 
time employed or expense incurred 
before or after the collection. Knowl- 
ae v. Légansport School City, 75 Ind. 

03. 


30. Mo.—Jackson County 
School Dist. No. 6 v. Shawhan, 
273 SW 182. 


Mont.—Silver Bow County School 
Dist. No. 2 v. Richards, 62 Mont. 141, 
205 P 206. 


Pa.—In re Chester School Dist., 301 
Pa. 203, 151 A 801; In re Hanover Tp. 
School Dist., 265 Pa. 157, 108 A 656; 
Dickinson Tp. v. Linn, 36 Pa. 431. 


Tenn.—Finney v. Garner, 110 Tenn. 
67, 71 SW 592. 


Tex.—Powell v. Mathews, (Civ. A.) 
280 SW 903. 


_W. Va.—Douglas v. Talbott, 93 W. 
Va. 618, 117 SE 478; Doss v. O'Toole, 
80 W. Va. 46, 92 SE 139. 


Compare Taylor v. Matthews, 10 
Ga. A. 852; 75 SE 166 (holding that, 
in the absence of express legislation, 
public policy requires that the discre- 
tion of trustees of a school district as 
to the expenditure of funds raised by 
tax should not be interfered with or 
controlled, by imposing personal lia- 
bility on the trustees, unless there isa 
manifest abuse of discretion or an ex- 
penditure for some purpose wholly 
disconnected with educational pur- 
poses). 


But see Hendrix v. Morris, 134 Ark. 
358, 203 SW 1008 (holding an officer 
not liable for an unauthorized pay- 
ment made by mistake or error of 
judgment an'd not wilfully or fraudu- 
lently). 


{a] Although no loss has actuaily 
occurred, (1) the directors are never- 
theless personally liable for the 
amount of school funds disbursed or 
expended under their votes without 
legal authority. Jackson County 
Cons. School Dist. No. 6 v. Shawhan, 
(Mo. A.) 273 SW 182; In re Chester 
School Dist., 301 Pa. 203, 151 A 801; 
In re Hanover Tp. School Dist., 265 
Pa. 157, 108 A 656. (2) Thus, where 
teachers in a school district still have 
a claim against the district for part 
of their salaries, the district is en- 


Cons. 
(A.) 
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tion of funds, by a coodfficer, in which he takes no 
Any irregularity in the proceedings where- 
by the funds were raised or under which they came 
into the officer’s possession does not affect his lia- 
bility for a loss thereof ;** nor does the fact that he 
has not taken the oath of office or otherwise duly 


Release from liability. In the absence of statute 
otherwise providing, neither a district board’? nor 
the electors of the district, acting at a district meet- 


power or authority to release an 


titled to recover against its directors 
for misappropriation of the teachers’ 
fund, although the district has not yet 
been called on to pay the balance. 
Jackson County Cons. School Dist. No. 
6 v. Shawhan, supra. 


{b] Presumption that all voted.— 
Where the record of a meeting at 
which an unauthorized payment was 
voted fails to show which members of 
the board voted therefor, and the only 
contention made by the members, in 
an action against them, is that the 
payment was proper, it will be pre- 
sumed that unanimous action was 
taken and that all the members voted 
for the payment, and therefore are 
personally liable for the amount 
thereof. In re Hanover Tp. School 
Dist.,,.265.°Pas nl 57, 203 7A 6562 


[c] Subsequent resignation of 
member does not affect his liability 
for wrongful appropriation or dis- 
bursement of school funds during his 
term of office. Silver Bow County 
School Dist. No. 2 vs Richards; 762 
Mont. 141, 205 P 206. 


31. See statutory provisions. 


[a] In Pennsylvania, under a stat- 
ute providing that whenever a board 
of school directors shall have con- 
tracted for labor, materials, or sup- 
plies for the district, the purchase of 
which by contract is authorized by 
law, and the district has actually re- 
ceived and used such labor, materials, 
or supplies, and no fraud or con- 
spiracy to violate the school laws ap- 
pears, and the district has not suf- 
fered any pecuniary loss asa result of 
such contract, then such contrat shall 
be valid and binding upon the district 
and payment made for such labor, 
materials, or supplies is ratified and 
confirmed, and that no member of the 
board shall be subject to surcharge 
for payments made on any such con- 
tract, the burden is upon a board 
member seeking to escape surcharge 
for a payment made upon a contract 
to show that such contract was with- 
in the provisions of the statute. In 
re Chester School Dist., 301 Pa. 203, 
151 A 801. 


32. State v. Julian, 93 Ind. 292; 
Neal v. Kellington, 10 Sask. L. 87, 35 
DomLR 142. 


{a] Thus school trustees are not 
liable for the improper disbursement 
of money by one of their number act- 
ing as treasurer in which they had no 
part. State v. Julian, 93 Ind. 292. 


33. Mason vy. Scio, ete., Fractional 
School Dist. No. 1, 34 Mich. 228. 


34. Searsport School Dist. No. 9 v. 
Deshon, 51 Me. 454. 


Qualification of district officers gen- 
erally see supra § 182. 


35. Taylor Dist. Tp. v. Morton, 37 
Iowa 550; Pine Island Bd. of Educa- 
tion v. Jewell, 44 Minn. 427, 46 NW 
914, 20 AmSR 586. 


36. Pine Island Bd. of Education v. 
Jewell, supra; Ward v. Colfax County 
School Dist. No. 15, 10 Nebr. 293, 4 
NW 1001, 35 AmR 477. 
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officer or discharge him from liability for school 
funds lost or misapplied by him, except upon full 
repayment. It has been held, however, that the elec- 
tors of a school district, acting at a meeting duly 
called or held, may authorize a settlement with an 
officer by permitting payment to be made in a par- 
ticular manner or in a medium other than money.** 


Enforcement of liability. In the absence of stat- 
ute otherwise providing, the mode of enforcing the 
personal liability of a school officer for loss or mis- 
application of school funds is not limited to an ac- 
tion on his official bond,** but any existing remedy 
or action for the collection of debts may be em- 
ployed;*° and so where, after the expiration of his 
term of office, a district officer refuses on demand 
to pay over to his suecessor money received by him,*® 
or where an officer receiving money assigned to a 
district for the support of schools neglects to appro- 
priate it to that use during his term of office,*! or 
disburses it in a manner contrary to law,*? an ac- 
tion for money had and received will le against 
such officer in favor of the school district.4? If the 
district has no title to unexpended moneys in the 


hands of an officer, however, it may not recover. 
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the same in such an action.‘4 A board of education is 
not a necessary party to an action to enforce the 
personal liability of its members**% or of a school 
treasurer.*448 Where an officer is required to make 
a report or account of moneys received and dis- 
bursed by him, such report or account is ordinarily 
the only competent evidence of the matters shown 
by it,*44 and it is not error to refuse to permit an 
officer to introduce, in an action against him for 
school funds, his personal accounts or records of 
school funds instead of such official report.*4% 


[§ 221] bb. Funds Deposited in Bank.*® As a. 
general rule, an officer of a school district or other 
local school organization cannot relieve himself of 
his absolute liability for the safekeeping of school 
funds coming into his possession*® by depositing 
such funds in bank,** even though he is directed by 
the district board to make such deposit, or the 
board consents thereto or acquiesces therein.*® 
Where, however, school funds are required by law 
to be deposited in bank, an officer making such de- 
posit in good faith and with reasonable prudence in 
selecting the bank is not liable for a loss resulting 
trom its failure or insolvency,*® although he is lia- 


District meetings generally see in- 
fra §§ 226-243. 


37. Buckeye Tp. School Dist. No. 2 
v. Clark, 90 Mich. 435, 51 NW 529. 


Payment in medium other than 
money in general see Payment §§ 39— 
64. 


38. Mason vy. Scio Fractional School 
Dist. No. 1, 34 Mich. 228; O’Hanlon 
v. Scott, 89 Hun 44, 35 NYS 31; Board 
of Education v. Milligan, 51 Oh. St. 
115, 42 NE 255. 


Actions on official bonds see infra 
§ 225. 


39. O’Hanlon v. Scott, 89 Hun 44, 
35 NYS 31. And see cases infra notes 
40-42. 


[a] In Alabama any legal voters 
of a township may maintain an ac- 
tion, by motion under the statute, 
against a school commissioner who 
draws school funds from a bank and 
fails to pay them over as directed by 
law; and where such school commis- 
sioners refuse to appropriate money 
in their hands for the tuition of the 
children of the township attending 
other schools, the tuition money may 


be recovered from them or any one of. 


them by any legal voter, for the pur- 
pose of defraying such tuition; and 
the judgment may be recovered in the 
name of plaintiff, for the aggregate 
sum, ascertaining the several sums 
due each child or parent, to be satis- 
fied by the payment of these several 
amounts to the persons respectively 
entitled thereto; but one school com- 
missioner, as such, cannot recover 
from another school commissioner 
money belonging to the school fund 
in his hands. Burns v. Minter, 12 
Ata. 316. 


40. Mason v. Scio, ete., Fractional 
School Dist. No. 1, 34 Mich. 228; 
Board of Education v. Milligan, 51 
Oh. St. 115, 42 NE 255; ,School Sec- 
tion No. 7 v. Mitchell, 29 'U. C. Q. B. 
(Ont.) 382. 


Duty of officer to pay over funds 
to successor see infra § 657. 


41. Auburn School Dist. No. 7 v. 
Sherburne, 48 N. H. 52 (under Rey. 
St. ce) 708 1) and c.73' § 10, a4 ‘school 
district may maintain an action for 


money had and received against a 
prudential committeeman after his 
term of office has expired for neglect- 
ing to appropriate for the support of 
schools money received by him, which 
had been assigned to the district for 
such purpose). 


42. Moultonborough School Dist. v. 
Tuttle, 26 N. H. 470. See also Tolman 
v. Marlborough, 3 N. H. 57 (where an 
agent of town selectmen was not per- 
mitted recovery of a sum he had per- 
sonally paid to a teacher who was not 
qualified according to law whom he 
had hired pursuant to authority given 
him by the selectmen). 


[a] hus (1) an action will lie 
against a prudential committeeman to 
recover money of the district paid to 
a teacher who had not made a report 
as requfred by law. Mouitonborough 
School Dist. v. Tuttle, 26 N. H. 470. 
(2) Necessity of report by teacher to 
ae him to compensation see infra 
§ 372. 


43. Capacity of district to sue in 
general see infra §§ 928, 929. 


Wik School Dist. v. Esty, 16 N. H. 


4444. Doss v. O'Toole, 
46, 92 SE 1389. 


80 W. Va. 


444. Starr v. State, 149 Ind. 592, 
49 NE 591. 

444%. Hinton v. Nemaha, etce., 
County School-Dist. No.2, 12 Kan. 


573. 


Accounts and accounting in general 
see infra §§ 669, 670. 


44. Hinton v. Nemaha, etc., Coun- 
ty School-Dist. No. 2, supra. 


45. Deposit of school funds in 
bank in general see infra § 658. 


46. Siability for school funds in 
general see supra § 220. 


47. Kan.—Anderson County School 
Dist. No. 64 v. Hand, 124 Kan. 121, 
257 Py gel: 


Minn.—Cass County School Dist. 
No. 20 v. General Casualty, etc., Co., 
178 Minn. 317, 227 NW 50. See Swift 
County Independent School Dist. No. 
37 v. Hackman, 178 Minn. 199, 226 
NW 514 (applying the rule). 


Mo.—State v. Powell, 67 Mo. 395, 
29 AmR 512. 


Nebr.—Ward v. Colfax County 
School Dist. No. 15, 10 Nebr. 293, 4 
NW 1001, 35 AmR 477. 


Or.—New Amsterdam Casualty Co. 
v. Robertson, 129 Or. 6638, 278 P 963, 
64 ALR 1396. 


See De Rockbraine School Dist. No. 
1 v. Northern Casualty Co., 36 S. D. 
392, 155 NW 10; Hayward School 
Dist. No. 1 v. Larson, 196 Wis. 211, 218 
NW 847. [certiorari den 278 U. S. 634 
mem, 49 SCt 32 mem, 73 L. ed. 551 
mem] (both applying the rule). 


48. Anderson County School Dist. 
Ny 64 v. Hand, 124 Kan. 121, 257 P 


49. Benton School Dist. No. 26 v. 
Woodard, (S.'D.) 231 NW 288; Da- 
vis Independent School Dist. No. 5 v. 
Fritcher, 50 S. D. 106, 208 NW 580; 
Edgerton Independent Cons. School 
Dist. No. 2 v. Volz, 50 S. DD. 107, 208 
NW 576. See Huron Independent 
School Dist. Bd. of Education v. Whis- 
man, (S. D.) 229 NW 522 (recogniz- 
ing the rule); Brookings Independ- 
ent School Dist. v. Plittie, 54 S. D: 
526, 223 NW 728 (dictum). 


[a] Presumption of regularity and 
good faith. (1) Where it is made the 
duty of the school treasurer to select 
a bank in which to deposit funds of 
the district, the presumption of reg- 
ularity and good faith in the perform- 
ance of his official acts applies to his 
selection of a bank. Huron Independ- 
ent School Dist. Bd. of Education vy. 
Whisman, (S. D.) 229 NW 522. (2) 
Presumption of proper performance 
of official duty in general see HPvi- 
dence § 69. 


{[b] Failure to require depository 
bond considered on question of good 
faith and prudence.—Failure of a dis- 
trict treasurer to require or obtain 
security or a depository bond from a 
bank in which he deposits school 
funds may be considered, along with 
other facts and circumstances, in de- 
termining whether he acted in good 
faith, and with due diligence and due 
prudence, in selecting such bank and 
depositing such funds therein. Hur- 
on Independent School Dist. Bd. of 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ble if he knows or has reason to know that the bank 
selected is insolvent or in failing cireumstances,°° 
or if he permits such funds to remain on deposit with 
knowledge of its insecure or insolvent econdition.®! 


Statutes releasing liability or providing for reim- 
bursement of officer. In several states statutes have 
been enacted which relieve an officer from liability 
for the amount of school funds lost by the failure 
or insolvency of a bank in which they were depos- 
ited, or provide for the reimbursement of an officer 
who has repaid to a district the amount of school 
funds so lost.5* Under a statute authorizing the dis- 
trict board to select and designate a bank as an offi- 
cial depositary, and providing that an officer de- 
positing school funds therein shall not be liable 
for their loss in ease of the failure or insolvency 
of the bank, the depositary must be selected and 
designated in the manner prescribed by the statute 
in order to relieve an officer of liability for funds 
deposited therein,®? and an officer remains fully 
liable for funds deposited in a bank not lawfully 
selected or designated by proper proceedings,** or 
in a bank other than one so selected and designat- 
ed;°° but he is entitled to presume, when duly no- 
tified of a selection and designation, that the board 
has complied with the law in making it.°* Moreover, 
even though a bank has been duly selected and des- 
ignated by the board under such a statute, an officer 


SCHOOLS AND SCHOOL DISTRICTS 


[56 C.J.] 347 


such bank is insolvent and without informing the 
board of that fact is liable for any loss sustained by 
reason of the failure of the bank; and if he does in- 
form the board thereof and it fails to designate a 
new depository or otherwise direct the disposition 
of the funds such board in turn becomes liable for 
the amount thereof in case of loss.°® Such a stat- 
ute does not apply where the school officer is also 
an officer and stockholder of the depositary bank,®° 
the general rule prohibiting an officer from making 
contracts in which he is personally interested*+ being 
applicable in such case.®? 


Failure to call warrants or make disbursements. 
It has been held that where a school treasurer or 
other officer has relieved himself from liability for 
the loss of school funds by depositing them in bank, 
his failure to call outstanding warrants for payment 
therefrom or to make other proper disbursements 
thereof within a reasonable time does not reimpose 
upon him liability for the amount of such funds 
upon the subsequent failure of the bank, unless actual 
negligence is shown;°* but there is also authority 
to the contrary.®* 


[§ 222] (c) Contracts.**° In accordance with 
general rules®® school officers will not be held per- 
sonally liable upon their contracts, as such officers,®? 
even where the contract is in excess of their legal au- 


who deposits school funds therein®* 
them to remain on deposit®* with knowledge that 


Education v. Whisman, (S. D.) 229 


NW 522. 


50. Benton School Dist. No. 26 v. 
Woodard, (S. D.) 231 NW 288; Edge- 
mont Independent School Dist. No. 27 
ee ey 54 S. D. 547, 223 NW 
948. 


51. Edgemont Independent School 
Dist. = No. i120 Vv. Wickstrom, ‘supra; 
Onida Independent Schoo] Dist. No. 1 
v. Groth, 53 S. D. 458, 221 NW 49. 


52. See statutory provisions, 


[a] Constitutionality of statute.— 
A provision of the state constitution 
for the enactment of “suitable laws 
5 for the safekeeping, trans- 
fer and disbursement” of school funds 
does not prevent the legislature from 
enacting a statute providing for the 
reimbursement by a district of its 
treasurer where he has repaid to the 
district the amount of funds lost by 
the insolvency of a bank in which 
they had been deposited. State v. 
Kaml, 181 Minn. 221, 233 NW 802. 


53. Cass County School Dist. No. 
20 v. General Casualty, etc., Co., 178 
Minn. 317, 227 NW 50; Rugby Bd. of 
Education v. Nelson, 33 N. D. 462, 157 
NW 664. 


54, Cass County School Dist. No. 
20 v. General Casualty, etc., Co., 178 
Minn. 317, 227 NW __ 50; Pipestone 
County School Dist. No. 13 v. Nissen, 
177 Minn. 479, 225 NW 444; State v. 
Thompson, (Mo, A.) 22 SW (2d) 196 
[transf 322 Mo. 444, 17 SW (2d) 342]. 


55. New Amsterdam Casualty Co. 
v. Robertson, 129 Or. 6638, 278 P_ 963, 
64 ALR 1396; Reed v. Peo., 34 Wyo. 
189, 242 P 319. 

56. Rugby Bd. of Education v. 
Nelson, 33 N. D. 462, 157 NW 664. 


57. Summit Independent School 
Dist. v. Lien, (S. D.) 233 NW 643; 
Lane Independent Cons. School Dist. 


or permits 


No. 1 v. Endahl, (S. D.) 224 NW 
951; Brookings Independent School 
Dist. v.. Flittie, 54 S. D. 526, 223 NW 
728; Lake Andes Independent School 
es Via COL Dl nee ad Sil, mealies N VV 


[a] Reliance on bank guaranty 
fund.—A school officer who deposits 
school funds in a bank, although it 
has been designated as the official 
depositary of the district, with 
knowledge that it is unsafe or in- 
solvent is not exonerated from lia- 
bility for the amount of such de- 
posit, when lost by reason of the fail- 
ure of the bank, by proof that he re- 
lied on the solvency of the bank 
guaranty fund established by stat- 
ute and believed it to be adequate 
security to depositors against pos- 
sible insolvency of the bank. Lane 
Independent Cons. School Dist. No. 
1 v. Endahl, (S. D.) 224 NW 951. 


58. Brookings Independent School 
Dist. v. Flittie, 54 S. D. 526, 223 NW 
728; Lake Andes Independent School 
te v. Scott, 51 °S.' D. -187, 212: NW 


59. Brookings Independent School 
Dist. v. Flittie, 54 S. D. 526, 223 NW 
728. 


60. Itasca County School Dist. No. 
1 v. Alton, 173 Minn. 428, 217 NW 
496. See Pipestone County School 


Dist. No. 13 v. Nissen, 177 Minn. 479, 
225 NW 444 (holding that a bank 
of which the district treasurer was 
an officer and stockholder could not 
lawfully be selected as a depositary 
and therefore the treasurer was lia- 
ble for the loss of school funds de- 
posited therein). 


61. See infra § 515. 


62. Itasca County School Dist. No. 
1 v. Alton, 173 Minn. 428, 217 NW 
496. 


63. Arey v. Stewart, 50 S. D. 101, 


*By FRANK L. MORGINSON (§ 222), 


; 


thority,°* unless they expressly contract to assume 
personal liability.®°® 


Thus school officers who, act- 


208 NW 576. 


64 Reed v. Peo., 34 Wyo. 189, 242 
Pe319. 


65. Individual liability of school 
Officers for failure to require con- 
tractor’s bond for payment of la- 
borers or materialmen see infra § 


Neglect to employ corporate pow- 
ers to fulfill contract as rendering 
members of district board personally 
liable thereon see supra § 219. 


Personal liability upon: 

Notes see infra § 690. 

Warrants, orders, or certificates of 
indebtedness see infra § 677. 


Right of teacher to sue board 
members individually for wrongful 
dismissal or removal see infra § 354: 


Individual liability of officers on 
bills and notes see infra § 690. 


66. See Officers § 332. 


67. Oppenheimer v. Greencastle 
School Tp., 164 Ind. 99, 72 NE 1100; 
Monticello School v. Kendall, 72 Ind. 
91, 37 AmR 139; Sanborn v. Neal; 
4 Minn. 126, 77 AmD 502; Robinson 
v. Howard, 84 N. C. 151; Sheriff v. 
Patterson, -5. U., .€.'Q? By (Ont. 620: 
Anderson v. Vansittart, 5 U. C. Q. 
B. (Ont.) 335. 


[a] Notes.—Monticello -School v. 
Kendall, 72 Ind. 91, 37 AmR 1839; 
Sanborn v. Neal, 4 Minn. 126, 77 
AmD 502. 


68. Sanborn v. Neal, 4 Minn. 126, 
77 AmD 502. 


69. Sanborn v. Neal, supra; 
Reeseville State Bank v. Kienberger, 
140 Wis. 517, 122 NW 1132. 


[a] Effect of invalidity of order 
or warrant.—Where the officers ex- 
pressly contract officially and as in- 
dividuals and the official order or 
warrant is illegally issued, they are 
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ing in the line of their duty, employ a teacher, are 
not personally liable for his pay,‘® nor are\the trus- 
tees of a school-district personally lable on a note 
executed by their predecessors in office in their own 
names to a teacher for services.‘ Where an officer 
of a school-district contracts by a writing showing 
on its face that he acts in his official character, al- 
though he does not add his official designation to his 
signature, he is not bound personally;** and a for: 
tiori he is not individually liable where he adds 
his official designation to an instrument which shows 
clearly an intention to bind the district and not the 
officer,‘? or expressly contracts against personal la- 
bility ;7* although it has been held that the faet 
that the official designation follows the signature 
does not prevent personal liability, in the absence 
of a clear intention expressed on the face of the 
contract to bind only the district.7° But where the 
contract clearly shows that it is the individual con- 
tract of the officers who signed it in their individual 
names, they are personally liable thereon.*® 


[§ 223] (d) Torts.*7" School officers, or members 
of the board of education, or of directors, trustees, or 
the like, of a school district or other local school 


personally liable on the contract. | by 
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organization are not personally liable for the neg- 
ligence of persons rightfully employed by them in 
behalf of the district, and not under the direct per- 
sonal supervision or control of such officer or mem- 
ber in doing the negligent act,’* since such em- 
ployee is a servant of the district and not of the 
officer or board member, and the doctrine of re- 
spondeat superior accordingly has no application ;*° 
and members of a district board are not personally 
liable for the negligence or other wrong of the board 
as such.8° <A school officer or member of a district 
board is, however, personally lable for his own neg- 
ligence or other tort,*! or that of an agent or em- 
ployee of the district when acting directly under his 
supervision or by his direction.” 


[§ 224] (8) Liabilities on Official Bonds**—(a) 
In General. The rules relating to liabilities on offi- 
cial bonds of public officers generally**+ are ap- 
plicable to bonds of officers of school districts and 
other local school organizations.*® 


Scope and extent of liability.s® Sureties on the 
bond of a school officer are liable only for a breach 
of its conditions, and not for acts or omissions not 
covered thereby,** even though they are not in ac- 


Reeseville State Bank v. Kienberger, 
140 Wis. 517, 122 NW 1132. 


[b] Presumption.—(1) Where dis- 
trict officers contract with reference 
to school matters in their charge, 
they are presumed to act in their 
official capacity only (Sanborn v. 
Neal, 4) Minns) 126,77) ‘Amb 502; 
Hodges v. Runyan, 30 Mo. 491) (2) 
even though the contract itself may 
not refer to the character in which 
they act (Sanborn vy. Neal, supra) 
(3) unless by unmistakable language 
they assume a_ personal liability 
(Sanborn v. Neal, supra) (4) or are 
guilty of fraud (Sanborn v. Neal, 
supra) (5) or misrepresentation 
(Sanborn v. Neal, supra). 


70. Robinson v. Howard, 84 N. C. 
151; Vanburen v. Bull, 19 U. C. Q. 
18% (Ont.) _ 633. Contra | shox vs 


Carfagnini, 6 Newfoundl. 24. 


{a] Implied warranty of author- 
ity.—Where authority to employ a 
teacher is delegated to a district of- 
ficer, such officer is not personally 
liable for breach of contract on the 
theory of implied warranty of au- 
thority. Johnson v. McEwen School 
Dist., 19 Alta. L. 44, [1923] 1 Dom 
LR 175. 

[b] Only remedy in favor of the 
teacher is by mandamus to compel 
them to give an order on the coun- 
ty treasurer. Robinson v, Howard, 
EZ UING KON ahanle 

71. Rogers v. Carver, 21 Mo. 517. 


Acts of predecessor as not bind- 
ing public officers generally see Of- 
ficers § 331. 

72. Mackenzie v. Edinburg School, 
TOweingdeedloom Grady Sven Ieruit; a 
Ky. 100, 68 SW 283, 23 KyL 506; 
Coberly v. Gainer, 69 W. Va. 699, 72 
SE 790, 792 [cit Cyc]. 

73. Monticello School v. Kendall, 
72 Ind. 91, 37 AmR 139; Mason City 
Independent Dist. v. Reichard, 50 
Iowa 98; Sanborn v. Neal, 4 Minn. 
126, 77 AmD_ 502; Robinson  v. 
Howard, 84 N, C. 151. 

[a] Effect of mutual mistake of 


law.—(1). Where school apparatus 
was purchased for a school-district 


who gave the seller an order on the 
district treasurer for 
the purchase, and it subsequently ap- 
peared that such order was drawn 
without authority; all parties, how- 
ever, having equal knowledge of the 
facts, but misinterpreting the law, 
the clerk and director were not per- 
sonally liable for the amount. Wat- 
son v. Rickard, 25 Kan. 662. (2) Sim- 
ilarly in a case in which the sole 
director of a school-district, in his 
official capacity, made a note under 
a mistake of law of his capacity to 
bind the district, and the other par- 
ty to the note was equally mistaken 
as to the law, each having the same 
opportunities of knowing the law, it 
was held that the officer was not per- 
sonally liable (Humphrey y. Jones, 
71 Mo. 62) (8) even though there 
is no such corporation (Humphrey 
v. Jones, supra). 


[b] Effect of lack of authority.— 
Where the school officers act in good 
faith in making a contract but the 
contract is invalid because of not 
being properly authorized, the officers 
are not personally liable on the con- 


tract. Waldron First Nat. Bank v. 
Whisenhunt, 94 Ark. 588, 127 SW 
968, 
74. Goodin v. Common _ School 
tae No. 94, 23 SW 964, 15 KyL 
755) sharp va Smith, 320 lls Ayesnos 


Wing v. Glick, 56 Iowa 473, 9 NW 
384, 41 AmR 118. 


76. Western Pub. House v. Mur- 
dick, 4°S: DY 2:07,)56 NW 120, 21 LRA 
671; Western Pub. House v. Bach- 
man, 2 S. D. 512, 51 NW 214. 


77, Ihiability of district for torts 
of officer see infra § 622. 


78. Donovan v. McAlpin, 85 N. Y. 
185, 39 AmR 649 [aff 46 N. Y. Super. 


ir}; ‘Tulsa ‘County ‘Cons: School 
Dist. No. 1 v. Wright, 128 Okl. 193, 
261 PB 9538, 66 ALR 152) Antin’ v. 


Union High School Dist. No. 2, 130 
Or. 461, 280 P 664; Crisp v. Thomas, 
63 wie Ts, Jie pINaS8756. 


79. See cases supra note 78. 
Doctrine of respondeat superior in 
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director thereof, {general see Master and Servant §§ 
1451-1510. 
the amount of 80. Daniels v. Grand Rapids Ba. 


of Education, 191 Mich. 339, 158 NW 
23, LRA1916F 468; Herman v. Un- 
ion School Dist. No. 8 Bd. of Edu- 
cation, 234° N.i Yo 196; 13% Nee 
24 ALR 1065; Bassett v. Fish, 75 
N> -¥25303) [rew 12) Hun 209% 


81. School Dist. No. 11 v. Wil- 
liams, O43 See vArke 4 od Adams v. 
Schneider, 71 Ind. A. 249, 124 NE 


(183 Bassettive Bishio 76 NAY oes 
[rev 12 Hun 209]. See Donovan vy. 
MeAlpin, 85 IN.) Yu. «£85, 339 Amok 
649 [aff 46 N. Y. Super. Ct. 111] (dic- 


tum). . 


[a]. Basis of liability—When a 
school officer or member of a board 
of education does a wrongful or neg- 
ligent act on school premises, where- 
by injury to another results, he is 
liable therefor, not because he is a 
school officer or board member but 
because he is the person doing the 
act:,’ Bassett v.) Pish; 476) No Wa e035 
[rev 12 Hun 209]. 


82. Adams v. Schneider, 
A, 249, 124 NE 718. 


71 ind. 


83. Necessity and sufficiency of 
bond see supra § 182. 

84 See Officers §§ 3888-449. 

85. See cases infra notes 86-12. 

86. On bonds of public officers 


generally see Officers §§ 394-406. 


87. Taylor Dist. Tp. v. Morton, 37 
Towa 550; Itasca County School Dist. 
No. 1 v. Aiton, 175 Minn. 346, 221 
NW 424; Itasca County School Dist. 
No. 1 v. Aiton, 173 Minn. 428, 217 
NW 496; State v. Griffith, 74 Oh. St. 
80, 77 NE 686, 6 AnnCas 917 [aff 
29: Ohe ‘Cire Cty 3235 Stateave (Coney 
16 Oh. St. 17. See Pipestone Coun- 
ty School Dist. No. 13 v. Nissen, 177 
Minn. 479, 225 NW 444 (recognizing > 
the rule). 


[a] “Reasonable diligence and 
care” in safekeeping school funds.— 
(1) No liability arises upon the bond 
of a school officer, conditioned that 
he should “exercise all reascnable 
diligence and care in the preserva- 
tion and lawful disposal of” school 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 224] 


cord with the authority conferred or duties imposed 
upon the officer by law;8*® and their lability is not 
to be extended by implication.’® Subject to the rule 
just stated, the sureties are lable up to the amount 
of their undertaking for any loss to the district oe- 
ceasioned by their principal,®® and for all school 
moneys lost or misappropriated, or not properly 
accounted for or turned over to his successor,®! re- 
gardless of whether or not the loss or shortage was 
occasioned by his fault or neglect,®” except as to 
moneys which have been deposited in bank under 
such circumstances as to relieve the officer making 
the deposit from lability for their loss upon the 
failure or insolveney of the bank.®? It has been 
held, however, that the sureties on the bond of an 
officer making payments for a proper school pur- 
pose out of one fund which should have been made 
out of another should not, in equity and good con- 
science, be held lable for such improper payments 
where the funds were commingled and disbursed 
without discrimination and the improper payment 
was due to the exhaustion of the fund from which 
such payment should have been made.®* The trus- 
tees are not liable for funds which have not actually 
come into the hands of the officer during the period 
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exists at the beginning of the term of office to 
which the bond relates the sureties are not lable 
for the amount thereof,?® although if the fund is 
replenished by the principal during the term and 
again lost or misappropriated the sureties are ha- 
ble.°* Moreover, the sureties are not liable for funds 
collected by an officer acting not as such but beyond 
the duties of his office or while he was performing 
the duties of another office;®* but sureties on the 
bond of a director or trustee are liable for his acts 
as treasurer, when he is duly selected as such under 
a statute providing for the selection of a member of 
the board as district treasurer.®® Irregularities or 
inaccuracies in books of account kept by a school 
officer will not give rise to any liability upon his bond 
where he duly accounts for all funds coming into 
his hand. 


Interest on the amount of a deficit in a school offi- 
cer’s accounts, from the time of the loss or conver- 
sion until repayment is made, is recoverable from 
the sureties on his official bond.? 


When liability attaches. The liability of the 
sureties on a school officer’s bond attaches immedi- 
ately upon a breach of the condition thereof ;? and 


covered by the bond;?® 


moneys, as a result of the failure 
of a bank in which he had deposited 
such funds, where he acted in good 
faith and without negligence in mak- 
ing such deposit. Hansen v. Holstein 
Independent School Dist., 155 Iowa 
264, 185 NW 1090. (2) Deposit of 
school funds in bank as fulfillment 
of duty or relieving officer from lia- 
bility see supra § 2 

SS, Taylor Dist. Tp. v. Morton, 37 
Iowa 550. 


89. Reno County Community High 
School v. Muller, 119 Kan. 216, 237 
P5650: 


90. State v. Powell, 67 Mo. 395, 29 


AmR 512. And see cases infra this 
note. 
[a] TIllustrations.—(1) A payment 


or disbursement of school moneys 
without an order drawn and coun- 
tersigned as required by statutes 
renders the disbursing officer and his 
bondsmen liable for the amount so 
paid. Campbell School Dist. No. 4 
v. Baier, 98 Wis. 22, 73 NW 448. 
(2) Where the treasurer fails to pre- 
sent a note, payable to the school 
fund, to the principal maker, with- 
in the time limited by law, so that 
the sureties on the nofe are released, 
the treasurer will be liable on his 
official bond for the amount of the 
Motor if) it_ is) not. paid: House v. 
Township 35, 83 Ill. O68. (3) Where 
a school treasurer releases a. mort- 
gage given to secure a debt due the 
school fund of his township, without 
an order of the board of trustees, or 
a majority of them, entered upon 
their journal, and subscribed by their 
president and clerk, he is liable up- 
on his official bond for any loss sus- 
tained in consequence thereof. Un- 
ion County Township 13 v. Misen- 
heimer, 78 Ill. 22 


Personal liability of officer for loss 
in general see supra § 219. 


91. Iowa.—Taylor Dist. Tp. v. 


Morton, 37 Iowa 550. 
Kan.—Gilbert v. Newton Bd. of 


Education, 45 Kan. 31, 25 P 226, 238 
AmSR 700. : 
Minn.—Pipestone County School 


Dist. No. 13 v. Nissen, 177 Minn. 479, 


and so where a shortage 


225 NW 444; Pine Island Bd. of Ed- 
ucation v. Jewell, 44 Minn. 427, 46 
NW 914, 20 AmR 586. 


Miss.—Lindsay v. 
Miss. 587. 


N. Y.—Fairport Union Free School 
as of Education v. Fonda, 77 N. Y. 
Oz 


Oh.—Reed v. Stark County Bd. of 
Education, 39 Oh. St. 635; Creswell 
v. Nesbitt, 16 Oh. St. 35. 


S. D.—Summit Independent School 
Dist. v. Lien, 233 NW 643; Lane 
Independent Cons. School Dist. No. 
Dove indahl, 224 5 NW 395136 sake 
Andes Independent School Dist. v. 
SCOEL. Ole Soe eeS ame aN Oe ecOloes 
De Rockbraine School Dist. No. 1 v. 
Northern Casualty Co.,; 36-S. D. 392, 
155 NW 10. 


Wis.—Hayward School Dist. No. 1 
Vi arson, 21960 Wise. 2 Sosa INI: 
847 [certiorari den 278 U. S. 634 mem, 
49 SCt 32 mem, 73 L. ed. 551 mem]. 


Wyo.—Reed v. Peo., 34 Wyo. 189, 
242 P 319. 


Duty to account for and pay over 
oe to successor see infra §§ 


Personal liability of officer for 
school funds see supra §§ 220, 221. 


92. JYowa.—Taylor Dist. Tp. v. 
Morton, 87 Iowa 550. 


_Minn.—Pine Island Bd. of Educa- 
tion v. Jewell, 44 Minn. 427, 46 NW 
914, 20 AmR 586. 


Mo.—State v. Powell, 67 Mo. 395, 29 
AmR 512 


Ss. DBL Rockbraine School Dist. 
No. 1 v. Northern rade ad GCo., 36 S. 
D. 392, 155 NW 10 


Wis.—Hayward School Dist. No. 1 
v. Larson, 196 Wis. 211, 218 NW 847 
[certiorari den 278 U. S. 634 mem, 49 
SCt 32 mem, 73 L. ed. 551-mem]. 


93. Itasca County School Dist. No. 
1 v. Aiton, 175 Minn. 346, 221 NW 
424; Rugby Bd. of Education v. Nel- 
son, 33 N. D. 462, 157 NW 664. 


Liability of school officer for school 
ere deposited in bank see supra § 


Marshall, 20 


where a bank in which school funds are on deposit 


94. Finney v. State, 126 Ind, 577 
26 NE 150. 


95. Prairie School Tp. v. Haseleu, 
3 N. D. 328, 55 NW 9388. See Wise v. 
Bull, 80 Mise. 205, 141 NYS 917 (ap- 
parently applying the rule); and 
cases infra note 96. 


96. Portsmouth Independent School 
Dist. v. Herkenroth, 155 Iowa, 275, 135 
NW 1086. See Gilbert v. Newton Bd. 
of Education, 45 Kan. 31, 25 P 226, 
23 AmSR 700 (apparently applying 
the rule). 


$7. Gilbert v. Newton Bd. of Edu- 
eation, supra. See Portsmouth Inde- 
pendent School Dist. v. Herkenrath, 
155 Iowa 275, 135 NW 1086 (holding 
that where, at the beginning of the 
term of office to which the bond re- 
lates, the officer .produces or exhibits 
possession of the funds which he 
should have on hand, the sureties are 
bound thereby, and liable for any 
| Shortage afterward developing, even 
though the principal has borrowed or 
otherwise temporarily or fraudulent- 
ly procured the moneys so exhibited). 


98. State v. Griffith, 74 Oh. St. 80, 
17 NE 686, 6 AnnCas 917 [aff 29 Oh. 
CipsiCtawrsas ; 


99. Reno County Community High 
SS ecg v. Muller, 119 Kan, 216, 237 Pe 


[a] Bond given as treasurer is ad- 
ditional to, and not in lieu of, the 
bond given as trustee in such ease. 
Reno County Community High School 
v. Muller, 119 Kan. 216, 237 P 650. 


1. Hast Feliciana Parish School- 
Bd. v. Packwood, 42 La. Ann. 468, 7 
S 537; Fairport Union Free School yv. 
Monday i ING Yor e3ib03 


2. Cassady v. Schools Trustees, 
105 Ill. 560; Sturgeon Bay School 
Dist. No. 1 v. Dreutzer, 51 Wis. 153, 
6 NW 610. 


3. Joint School Dist. No. 1 v. Ly- 
ford, 27 Wis. 506. 


[a] Exhaustion of remedy against 
principal not condition precedent.— 
The liability of the surety on an of- 
ficial bond of a school officer is not 
postponed until after judgment has 
been rendered against the principal 


” 
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fails or suspends any liability on the part of the 
sureties arises at once,* although if the bank re- 
opens as a going concern while the principal con- 
tinues in office and no loss results to the district 
the liability of the sureties no longer exists so far 
as the suspension is concerned.® 


Period of liability.¢ A school officer’s official bond 
covers all of the term of office for which it is given, 
even though not delivered or furnished until after 
the commencement thereof, unless the contrary in- 
tention appears;’ and as a general rule the sure- 
ties on the bond are liable only for defaults oe- 
curring during such term,® even though their prin- 
cipal is continued in office under the same or a new 
appointment or election and no other or further se- 
eurity is furnished.® Where, however, another per- 
son has been elected or appointed to the office in 
succession to the officer named in the bond, the 
liability of the sureties continues until such sue- 
cessor actually qualifies.1° 


Release of liability.t1‘ Where school funds are 
lost by the failure or insolveney of.a bank in which 
they had been deposited, the lability of the sure- 
ties on the bond of the officer by whom the de- 
posit was made is not released, or the right to 
enforce such lability lost, by the district board’s 
approval of a report or account of such officer show- 
ing that such funds had been deposited in the bank.!? 


[§ 225] (b) Actions To Enforce Liability.1* The 
general rules relating to actions to enforce liabili- 
ties on official bonds of other public officers?* are 
applicable to actions on the bonds of officers of 
school districts and other local school organiza- 
tions.1® 


SCHOOLS AND SCHOOL DISTRICTS ~ 


Wert 
ra 
| 


[§§ 224-295 


Right of action.1° In some states the officer or 
person by whom an action on the official bond of a 
school officer may or must be instituted or brought is 
prescribed by the statute.17 Where a designated offi- 
cer is required by statute to institute such actions, 
no other officer may do so;!§ but a statute merely 
authorizing actions to be brought by the state on 
the relation of a designated officer does not make 
such officer the exclusive relator or preclude an 
action on the relation of another, in the absence 
of any provision to the contrary.1? In the absence 
of statute otherwise providing, it has been held that — 
an action based upon the failure of an officer to 
account for or pay over school funds to his suc- 
cessor may properly be instituted by the successor,?° 
and the direction or assent of the district board to 
its institution is not necessary;?! but there is also 
authority for the view that the board, as general rep- 
resentative of the district, and not the successor 
officer, should bring the action.2? The repeal of a 
statute giving to persons contracting with a school 
officer a right of action on his official bond for any 
indebtedness contracted by him in violation of law 
does not take away such right from persons who 
have entered into contracts with such officer prior to 
such repeal.?® 


Time.?*~ An action on a school officer’s bond 
founded upon the loss of school moneys of which 
he was custodian is not premature because brought 
before the expiration of his term of office and while 
he is still acting as such officer.?® 


Conditions precedent.*® A demand upon a school 
officer is not a condition precedent to an action to 
enforce the lability of sureties on his bond for 


and execution returned unsatisfied, 
nor until the remedy against such of- 
ficer has been otherwise exhausted, 
but attaches immediately upon the 
breach. Joint School Dist. No. 1 v. 
Lyford, 27 Wis. 506. 


4 New Amsterdam Casualty Co. v. 
Nowata County Cons. School Dist. 
No. 1 Bd. of Education, 124 Okl. 101, 
Zos be LO. 


Liability for school funds deposited 
in bank: 
Of sureties see supra text and note 
9 


Personal liability of officer see supra 
221. 


s 


5. New Amsterdam Casualty Co. v. 
Nowata County Cons. School Dist. No. 
1 Ba. of Education, 124 Okl. 101, 253 
P 1012. 


6. On bonds of public officers gen- 
erally see Officers §§ 407-409." 


7. Wayward School Dist. No. 1 v. 
Larson, 196 Wis. 211, 218 NW 847 
feertiorari den 278 U. S. 684 mem, 49 
Sct 32 mem, 73 L. ed. 551 mem] (both 
applying the rule). 


8. New Amsterdam Casualty Co. v. 
Nowata County Cons. School Dist. 
No. 1 Ba. of Education, 124 Okl. 101, 
258 P 1012. And see cases infra 
note 9. 


9. Kan.—Riddel v. Cherokee Coun- 
ty School Dist. No, 72, 15 Kan. 168. 

N. Y.—Overacre v. Garrett, 5 Lans. 
156. 

Okl.—Alva Bd. of Education v. Ful- 
kerson, 72 Okl. 170, 179 P 599. 


_ 


Wis.—School Directors v. Kuhnke, 
155 Wis. 348, 144 NW 987. 


5 ah S.—Atty.-Gen. v. Cameron, 43 N. 


Ont.—Waterford School v. Clark- 
son, 23 Ont. A. 213. 


10. McLean County Schools v. Cow- 
den, 146 Ill. A. 20 [aff 240 Ill. 39, 88 
NE 285]. 


11. Of defaulting school officer see 
supra § 220. 


12. Edgemont Independent School 
Dist) INO: 2s Wwe aVVackstrom,sb45(S4 D. 
547, 223 NW 948. 


Accounting for school funds gener- 
ally see infra §§ 669, 670. 


13. Actions by school districts 
generally see infra §§ 928-979. 


14 See Officers §§ 419-449. 
15. See cases infra notes 16-68. 
16. On official bonds generally see 


Officers § 419. 


17. See statutory provisions, 


[a] In Kansas, under Gen. St. 
(1901) § 6174, providing that on the 
breach of any condition in the bond 
of a school district treasurer, if the 
director neglects or refuses to prose- 
cute an action, any householder may 
eause such prosecution to be insti- 
tuted in the name of and for the ben- 
efit of the school-district, a house- 
holder who institutes such an action 
on the failure of the directors so to 
do is authorized to prosecute such suit 
to final judgment. Kingman County 
School Dist. No. 9 v. Brand, 71 Kan. 


728, 81 P 473. 


[b] In Wisconsin, St. (1898) § 442, 
requiring the director of a school dis- 
trict to prosecute an action on the 
treasurer’s bond for a breach of a 
condition thereof, and § 430, subd 17, 
authorizing a school district meeting 
to make necessary provisions for the 
prosecution of any action in which the 
district may be a party, require a di- 
rector to sue on the treasurer’s bond 
and prosecute it until the electors of 
the district take control thereof. 
Madison School Dist. No. 11 vy. Clif- 
corn, 133 Wis. 465, 112 NW 1099. 


18. Fuller v. Fullerton, 14 Barb. 
AYE POE 


19. Nichols v. State, 65 Ind. 512. 


20. Hiatt v. State, 110 Ind. 472, 11 
NE 359. 


21. Hiatt v. State, supra. 


22. Gilbert v. Newton Bd. of Edu- 
cation, 45 Kan. 31, 25 P 226, 23 AmSR 
700. See Armstrong v. Durland,. 11 
Kan. 15; Coffman v. Parker, 11 Kan. 
9 (both holding that the action 
should be brought in the name of the 
district, and that the successor officer 
has no authority to sue). 


23. State v. Helms, 136 Ind. 122, 
35 NE 893. 


24. When liability of sureties at- 
taches see supra § 224. 


25. Summit Independent School 
Dist. v. Lien, (S. D.) 2383 NW 643, 


26. To action on official bond in 
general see Officers §§ 421, 422. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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his failure or neglect to account or pay over school 
funds to his suecessor upon his removal or resig- 
nation or at the end of his term of office.2” It is not 
necessary that the defaleation or liability of the 
principal be established by judgment,?’ or that the 
remedies against him be exhausted,?® before action 
may be brought against the sureties, since their ob- 
ligation is direct, and not merely collateral,*® and 
attaches immediately upon the breach.?! 


Defenses.*? It is no defense to an action against 
the sureties on an official bond of a school officer that 
the principal has not been served with process,?* 
or that the district board did not specifically re- 
quire a bond in the amount of the one in suit,** or 
that such bond was not approved by the proper of- 
ficer or board.®® 


Parties.*® It has been held that, unless otherwise 
provided by statute,‘an action on the bond of a 
school officer should be brought in the name of the 
state;** but according to other authorities the dis- 
trict board of education, or of directors, trustees, or 
the like,** or, as has been held, the school district, 
as such,®® is the proper party plaintiff. Where the 
bond is joint and several,*® the action may be brought 
against any one of the obligors, principal, or sure- 
ties,*1 or all may be made defendants ;4* and where 
an additional bond has been given or furnished all 
the sureties on both bonds may be joined in an ac- 
tion for a default occurring subsequent to the execu- 
tion of the second bond.*? 


Pleading.44 A complaint in an action on the bond 
of a school officer which states facts showing also 
a prima facie defense is bad on demurrer.*® Where 
the defense interposed to an action based upon the 


27. Jenks v. School Dist., 18 Kan. 
356; Joint School Dist. No. 1 v. Ly- 
ford, 27 Wis. 506. 38. 


Liability for failure to account for 
or pay over school funds: 


Of sureties see supra § 224. 


v. Kersinger, 2 


ucation, 
AmSR 700; 
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Oh. Dec. 
344, 2 WestLMonth 474. 


Gilbert v. Newton Bd. of Ed- 
Slee oN E226, 20 
Madison Parish School 
v. Brown, 33 La. Ann. 383. 


45 Kan. 


[56 C.J.] 351 


officer’s failure to account for or turn over school 
funds is the proper payment or expenditure thereof, 
the time,*® amount,*? and manner*® of the pay- 
ment, and to whom it was made,*® must be alleged 
in the plea or answer with particularity; and a 
mere general allegation of payment is insufficient.°° 


Evidence and burden of proof.®! The burden is 
on plaintiff, in an action to enforce the liabilities 
of sureties on the official bond of a school officer, 
to show that the breach or default oceurred dur- 
ing the period covered by the bond;°? but when 
proof has been made of a failure on the part of the 
officer to account for school funds, the burden is upon 
defendants to prove the application, expenditure or 
disposition of such funds according to law,°* and 
the usual presumption that the officer did his duty 
as such®* cannot avail.°® In general, whatever evi- 
dence shows a breach of the condition of the bond 
will establish the hability of the sureties thereon,°® 
and so to establish a prima facie lability upon a 
bond conditioned for the performance of duties im- 
posed by law plaintiff need only prove the receipt 
by the officer of school funds and his failure to ac- 
count for or pay them over upon lawful demand.** 
An officer’s books of account, required by law to be 
kept by him,°® or audits of his accounts, made by au- 
thority of law,®® are competent evidence of the 
amount of school funds with which he is charge- 
able, and are ordinarily conclusive against the sure- 
ties;°° but sureties for a second term are not con- 
cluded, as to the amount of money in the hands of 
the principal at the commencement thereof, by a 
report made by him at the end of the first term, 
where no actual cash was then produced, and they 
may show that the defaleation occurred in the first 


N.S. 49. 


Liability of sureties for defaults 
occurring within period covered by 
bond only see supra § 224. 


53. Schools Trustees v. Smith, 88 
Ill. 181; Sturgeon Bay School-Dist. 


(Reprint) 


Personal liability of officer see supra 39. 


§§ 220, 221. 


28. Cassady v. Schools Trustees, 
105 Ill. 560; -Jenks v. School Dist., 18 
Kan. 356; Joint School Dist. No. 1 v. 
Lyford, 27 Wis. 506. 

29. Joint School Dist. No. 
Lyford, supra. 

30. Cassady v. Will County Tp. 
35, 105 Ill. 560. 

Nature of surety’s liability in gen- 
eral see Principal and Surety § 124. 

31. See supra § 224. 

32. To actions on official bonds 
generally see Officers §§ 423, 424, 


33. Cassady v. Schools Trustees, 


I 7yv. 


405 Ill. 560; Jenks v. School Dist., 
18 Kan. 356. 

34. Huron Independent School 
Dist. Bd. of Education v. Whisman, 
(S. D.) 229 NW 522. 

Amount of bond see supra § 182. 

35. Huron Independent School 


Dist. Bd. of Education v. Whisman, 
{S. D.) 229 NW 522. 


Approval of bond see supra § 182. 


36. To actions on official bonds 
generally see Officers §§ 426, 427. 

By whom action may be instituted 
see supra text and notes 16-23. 


37. Athens Tp. Bd. of Education 


Armstrong v. Durland, 11 Kan. 
LS" Coffman, Parkers all? Kans 49; 
School Directors v. Kuhnke, 155 Wis. 
343, 144 NW 987. 


40. Joint or several liability on 
bond in general see Principal and 
Surety § 125. 


41. Jenks v. School Dist., 18 Kan. 
356. 


42. Jenks v. School Dist., supra. 


43. Holeran v. Adams County 
School-Dist. No. 17, 10 Nebr. 406, 6 
NW 472. 

44. In actions on Official bonds 
generally see Officers §§ 428-440. 


45. Huron Independent School 
Dist. Bd. of Education v. Whisman, 
(S. D.) 229 NW 522. 


46. Pequea Tp. School Dist. v. 
Klugh, 24 Pa. Dist. 968. 

47. Pequea Tp. School Dist. v. 
Klugh, supra. 

48. Pequea Tp. School Dist. v. 
Klugh, supra. 

49. Pequea Tp. School Dist. v. 
Klugh, supra. 

50. Pequea Tp. School Dist. v. 


Klugh, supra. 
51. In actions on Official bonds 
generally see Officers §§ 441-443. 


52. Schools Trustees v. Smith, 88 
Ill, 181; Atty.-Gen. v. Cameron, 43 


No. das Dreutzer, 51 Wis. 1538, 6 


54. Presumption of proper per- 
formance of official duty in general 
see Evidence § 69. 


55. Schools Trustees v. Smith, 88 
DIE sae 


56. Cassady v. Schools Trustees, 
105 Ill. 560. 


57. Lane Independent Cons. School 


Dist; No.) Lov, sbndahleCS,s Do) =swe4 
NW 951. 

58. Cassady v. Schools Trustees, 
105 ll. 560; Bartlett v. Freeport 


School Dist. Bd. of Education, 59 Ill. 
364; Joint School Dist. No. 1 -v. 
Lyford, 27 Wis. 506. 


59. Pequea Tp. School Dist. v. 
Klugh, 24 Pa. Dist. 968. Compare 
School Trustees v. Smith, 88 Ill. 181 
(holding that an entry on the min- 
utes of the board of trustees-at the 
time a school treasurer was reap- 
pointed that he had made a report 
as treasurer, which was “carefully 
examined,’ is not evidence that his 
defalcation had or had not then oc- 
curred). 


Accounting and audit of accounts 
in general see infra §§ 669, 670. 


60. Longan v. Taylor, 31 Ill. A. 
263 [aff 180 Ill. 412, 22 NE 745]; 
Pequea Tp. School Dist. v. Klugh, 
24 Pa. Dist. 968. 
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term.®' Evidence of failure to produce notes for 
school funds loaned by the officer is prima facie 
sufficient to charge him with liability for the amount 
thereot, without proof that he collected such notes.®? 
Evidenee of defaleations on the part of the officer 
as to other moneys or funds than those of the school 
district is immaterial. Where a statute authorizes 
or diveets the deposit of sehool funds in bank 
prima facie defense to an action founded upon the 
loss of such school funds is established by evidence 
that they were duly deposited in a regularly selected 
bank, and that the loss oeeurred by reason of its fail- 
ure or insolveney;°* and when such proof has been 
adduced the burden is upon plaintiff to show lack 
of good faith, dihgenee, or prudence on the part 
of such officer in making or continuing such de- 
posit.s 


Amount of recovery.°® Under a statute requiring 
the court rendering a judgment on a school officer’s 
official bond to assess upon the amount of the judg- 
ment damages in a specified percentage, to be in- 
eluded therein, such damages or penalty must be 
added by the court to the amount of the verdict, 
and judgment rendered for the whole.°* No more 
than nominal damages ean be adjudged against sure- 
ties for a breach from which no actual damage or 
loss to the district results.®§ 


[§ 226] b. District Meetings*®°°—(1) In General. 
\ district meeting is a deliberative assembly of the 
electors of the district in a body at a stated time and 
place,*° which must be duly organized"? to discuss 
and dispose of general questions pertaining to the 
school and its interests™? and is distinguishable from 


61. Milford Dist. Tp. v. Morris, 
91 Iowa 198, 59 NW 274, 51 AmR 338. 


Liability only for funds actually 
in hands of officer during period cov- vals 


Committee, 
145. 
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‘guished.—Comstock vy. Lincoln School 
DARL S205. Sa See ee A 


Petrie v. Ada County Common 74, 


a 


[§§ 225-227 


an election.7* The electorate of the district consti 
tuting its legislative body, the powers conferred upon 
them are exercised at the district meetings.7* It is 
not necessary that a method of canvassing votes be 
provided in a statute regulating school elections.*° 


Powers. District meetings can exercise only such 
powers as are delegated,*°® and bound by such duties 
as are imposed‘? by statute, and a state superintend- 
ent cannot add to or subtract therefrom.7® 


[§ 227] (2) Time and Place of Meeting. A stat- 
ute fixing the time for holding district meetings is 
mandatory.7® An annual district meeting ordi- 
narily must be held at the time and placed fixed by 
the next preceding annual meeting when provision 
is made by statute for thus naming them;*° but it 
has been held that the designation of the time for 
an annual meeting by the next preceding annual 
meeting is not indispensable, even though such des- 
ignation is required by statute.§1 School officials for 
a school district in one state cannot be elected at a 
meeting held in another state.8? It is no objection, 
however, to the validity of a proposition voted by 
the inhabitants of a school district that it was voted 
at a meeting held within the district, but adjourned 
from a previous meeting held without the district, 
if such meeting was regularly held in other partieu- 
lars.£° The fact that a school district meeting, in- 
stead of being held in the schoolhouse which was 
customarily used for that purpose and named in 
the notice, was for good reasons held elsewhere in 
the district, will not invalidate the action taken 
thereat, where all persons going to the customary 
meeting place were notified of the change and the 


el Te he of district see supra § 


Taxation see infra § 753. 
Iverson v. Union Free High 


ered by bond see supra § 224. School Dist. No. 44 Ida. 92, 255] School Dist., 186 Wis. 342, 202 NW 

62. Schools Trustees v. Smith, 88 P 318. 788. 

Tl, 181. 72. Petrie v. Ada County Common 75. State v. King County Super. 

68. State v. Corey, 16 Oh. St. 17. | School Dist. No. 5, supra. Ct., 118 Wash. 664, 204 P 797. 

64 Huron Independent School 73. See Morgan County School 76. Brookhaven Union Free School 
Dist. Ba. of Education v. Whisman, | Dist. No. 1 v. Gerold, 76 Colo. 555,| Dist. No. 2 Bd. of Education v. 
(S, D.) 229 NW 522; Lane Independ- | 233 P 162 (holding that a statute re-| Graves, 214 App. Div. 40, 210 NYS 
ent. Cons. School Dist. No. 1 v.| quiring a meeting for the establish-| 439. See Gardner v. Leoni Tp. School 
Endahl, (S. D.) 224 NW 951. ment of a high school did not require 


an election); 


Personal liability of officer for Wash. 


School funds deposited in bank see 
supra § 221. 


65. Huron Independent School | not sufficient). 
Dist. Bd. of Education v. Whisman, 
(S. D.) 229 NW 522. 


66. Im actions on official bonds iS sak an 


generally see Officers § 448. 


67. Goldsberry v. State, 
430. 

Penalties imposed upon school of- 
ficers in general see infra §§ 244, 245. 


68. McHaney v. Schools Trustees, 
68 Til. 140. 


69. Meeting of taxpayers or vot- 
ers to pass on proposal to dissolve 


a ballot box or 
closing of polls. 


69 Ind. 


after 
the Union.” 


523, 


70. Petrie v. Ada County Common vote as to: 


Behrens v. Bechtel, 131 
508, 230 P 426 (holding that 
the calling of an election, 
statute provided for a meeting, was 


“The meeting provided for .. 
election, 
think that there is anything in the 77. 
a vote by ballot, 
the keeping open or 

It was a meeting 
of the voters of the district for con- 78. 
ference and consultation, 
the town meetings of the New 
England and other 
Regan v. 
County School Dist. No. 25, 44 Wash. |A 9 
524, 87 P 828. 


or abolish district see supra § 106. Election or submission to popular 


statute requiring 


Dist. No. 6, 248 Mich. 134, 226 NW 
895 (holding that no special meet- 
ing need be called on the petition of 
one hundred electors of the district 
where the only purpose of the meet- 
ing was to transact business not al- 
lowed by statute to be before such 
a meeting). 


where the 


and we do not 
In re Brookhaven Union Free 
School Dist. No. 2 Bd. of Education, 
214 App. Div. 40, 210 NYS 439. 


Brookhaven Union Free School 
Dist. No. 2 Bd. of Education v. 
Graves, supra. 


Willard v. Pike, 59 Vt. 202599 


fashioned 


states of 


older 
Snohomish Ae 


80. Marchant v. Langworthy, 3 
Den. (N. Y.) 526 [aff 6 Hill 646]. 


81. Sanborn v. Rice County School 


School Dist., 44 Ida. 92, 255 P 318; Suiene of schoolhouse see infra § | Dist. No. 10, 12 Minn. 17. 

Behrens v. Bechtel, 131 Wash. 508, : A E 

‘ ge Ma 4 . ¢ : 82. School Directors v. National 
230 P 426; Parker v. Sweetwater| Change of schoolhouse site see in- seen : 

County School Dist. No. 4, 17 Wyo. aa School Furnishing Co., 53 Ill. A. 254. 
534, 101 P 944, 945. Issuance of bonds see infra §§ 706— 83. Myer v. Crispell, 28 Barb. (N. 

[a] “Town meeting” distin- 730. Y.) 54: 
*By PAUL E. RAYMOND (§§ 226-243). 


For later cases, developments and changes in the law see Annotations, same title and section number, 


‘ 
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average number of inhabitants participated in the 
meeting.*+ 


[§ 228] (8) Call, Warrant, and Notice—(a) In 
General. A school meeting must be called and no- 
tice thereof given in the form and manner prescribed 
by law;*° otherwise any action taken thereat will be 
illegal.8® This is true where the mode of calling fu- 
ture meetings is prescribed by a meeting in compli- 
ance with a statute,*? and meetings must be so called 
until the mode of calling is changed by another 
meeting.**® Notices have been held sufficient which 
have complied with either the statutory or voted 
method of giving such notices.*® <A defective or in- 
sufficient notice, by virtue of which a school dis- 
trict meeting 1s convened for the election of officers, 
cannot be taken advantage of to charge the persons 
elected as such officers as trespassers for any of 
their official acts.°° 


Collateral attack. A notice of a meeting, purport- 
ing to have been drawn, signed, and dated in a cer- 
tain city and state cannot be collaterally attacked 
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on the ground that it was prepared and signed in 
another state; nor can the return thereto of the 
officer issuing such notice be collaterally attacked.?? 


Curative acts. Where an act is passed to validate 
a district meeting which was invalid because of a 
failure to give proper notice thereof, all subsequent 
meetings affected by the illegality of such meeting 
are made valid.°? 


[§ 229] (b) Length of Notice. Where the period 
for which notice of a school district meeting shall 
be given is prescribed by statute,®* a notice is suffi- 
cient as to time if given at the time prescribed ;°* 
but any action taken at a meeting held thereunder 
is invalid if such notice is given for a greater®® or 
less period.®® It may be that only reasonable notice 
is required.®* 


[§ 230] (c) Statement of Time and Place of 
Meeting. Usually the notice of a school district meet- 
ing should name the time®® and place®® for such 
meeting. Where, however, the time for holding an- 
nual meetings is fixed by statute, it is sufficient to 


84 Wakefield  v. 
Kan. 709. 


85. Rideout v. Dunstable School 
Dist. No. 5, i Allen (Mass.) 232; 
Hayward Vv. North Bridgewater 
School Dist. No. 13, 2 Cush. (Mass.) 
419; Central School Supply House v. 
Montague Tp. School Dist. No. 3, 99 
Mich. 402, 58 NW 324; Apgar v. Van 
Syckel,.46..N. J. LL. (4925) But -see 
Marchant v. Langworthy, 3 Den. (N. 
Y.) 526 [aff 6 Hill 646] (the annual 
meeting of a school district is valid, 
although the clerk gives no notice 
as required by statute, if the time 
and place were fixed at the next pre- 
ceding annual meeting in accordance 
with law, unless the omission to give 
ee notice was willful and fraudu- 
ent). 


[a] Substantial compliance.—(1) 
Notices which comply substantially 
in form with statutory requirements 
are sufficient. Township Bd. of Ed- 
ucation v. Carolan, 182 Ill. 119, 55 
NE 58 [rev 81 Ill. A. 459]; Calahan 
v. Handsaker, 133 Iowa 622, 111 NW 
22; Behrens v. Bechtel, 131 Wash. 
508, 230 P 426. (2) Where a notice 
is addressed to “the inhabitants of 
school-district No. 1 of ‘Newington, 
qualified to vote in district affairs,” 
and there is but one district in N, 
the notice is sufficiently accurate. 
Pickering v. De Rochemont, 66 N. 
H, 377, 23 A 88. 


{b] Notice to member of board of 
education is not necessary where the 
meeting is a stated one provided for 
by regular order. Township Bd. of 
Education v. Carolan, 182 Ill. 119, 
55 NE 58 [rev 81 Ill. A. 459]. 


{c] Dating notice.—A statute 
which prescribes no way of show- 
ing that a notice has been posted 
for the statutory period does not re- 
quire such notice to be dated. Braley 
v. Dickinson, 48 Vt. 599. 


[d] Under the New York Consol- 
idated School Law (L. [1894] c¢ 556 
§§ 1, 2), providing that, on the for- 
mation of a school-district, the com- 
missioner shall prepare a notice ap- 
pointing a time and place for the 
first district meeting, and deliver the 
same to a taxable inhabitant, who 
shall notify every other inhabitant 
at least six days before the meet- 
ing, the notice required to be given 
is a six-days notice in writing, to 


[56 C. J.—23] 


Patterson 25 


be prepared by the commissioner 
himself, and delivered to the voter 
who is to serve the same. Mooers 
School Dist. No. 23 v. Raymond, 86 
NYS 182. 


[e] In BWhode Island it is provid- 
ed by statute that the record of the 
district clerk that a meeting has been 
duly and legally notified shall be 
prima facie evidence that it has been 
notified as the law requires. See 
Howland v. Little Compton School 
Mie SP SL Be Be L842 AM 29a S 
A v . 


86. Rideout v. Dunstable School 
Dist. No. 5, 1 Allen (Mass.) 232; 
Apgar v. Van Syckel, 46 N. J. L. 
492; Water-Waterbury Mfg. Co. v. 
Slavanka School Dist., 23 
338, [1929] 2 DomLR i161. 


fa] Improper election notice.—A 
notice of an election in violation of 
the terms of the statute renders the 
election unauthorized. Stimson Tim- 
ber Co. v. Mason County, 97 Wash. 
205, 166 P 251. 


87. See case infra this note. 


[a] Where town has directed the 
mode of calling the meetings of 
school districts, it is necessary, in 
proving their transactions, to show 
that such directions have been pur- 
sued; and merely showing that a 
meeting was held de facto by all 
the inhabitants who were qualified 
to attend is not sufficient. Moor v. 
Newfield, 4 Me. 44 


88. Hayward v. North Bridgewa- 
ter School Dist., 2 Cush. (Mass.) 419. 


89. Bartlett v. Kinsley, 15 Conn. 
327 (holding that it is sufficient to 
post the number of notices required 
by statute, although at a previous 
meeting of the district additional no- 
tices have been required). 


90. Ring v. Grout, 7 Wend. (N. 
Viz), 340) 


91. Woods v. Bristol, 84 Me. 358, 
24 A 865. 


92. Stratford First School Dist. v. 
Ufford, 52 Conn. 44. 


93. See statutory provisions. 


94. Fletcher v. Lincolnville, 20 Me. 
439; Chapin v. Walpole School Dist. 
No. 2, 30 N. H. 25; Harris v. Canaan 
School Dist. No. 10, 28 N, H. 58, 


Sask. L. | 


[a] In computing length of time 
during which notice of a meeting of a 
school district was given, the same 
rule will be applied as in the case of 
service of process—either the day on 
which the notice was posted, or the 
day on which the meeting was held, 
will be counted. Mason v. Brookfield 
School Dist. No. 14, 20 Vt. 487. 


[b] TIllustration.—Where a statute 
requires seven days’ notice, a notice 
dated on the first for a meeting on 
the seventh ‘day of the month is not 
sufficient. Hunt _v. Norwich School 
Dist. No. 14, 14 Vt. 300, 39 AmD 225. 


re Greenbanks v. Boutwell, 43 Vt. 


96. Canda Mfg. Co. v.“~Woodbridge 
DDss. OS, Ne datas O45 50) AO Oe Davi 
v. Rapp, 48 N. J. L. 594; Gilbert v. 
Van Winkle, 25 N. J. L. 738. 


97. See case infra this note. 


[a] Time not  prescribed.—The 
first meeting of resident voters of a 
newly created consolidated school dis- 
trict was not invalid, because nine 
days’ and not fifteen days’ notice was 
given, the statute merely requiring 
the meeting to be held within fifteen , 
days after formation of the district, 
and the only notice required being 
reasonable notice. Critten v. New, 
(Mo. A.) 212 SW 46. 


98. Howland v. Little Compton 
School Dist), No. 3) Lb Re Triste 
549, 8 A 337. See Sherwin v. Bugbee, 
16 Vt. 439 (holding that a school 
meeting warned, without naming in 
the warrant, the hour of the meeting 
is Apr: and its proceedings are 
void). 


[a] Time of open polls sufficient. 
—A notice of a special school meeting 
and election, specifying the date and 
stating that the polls will be open 
from 10 A. M. until 3 P. M., sufficient- 
ly states the time of commencement 
of the meeting. In re Renville County 
Independent School Dist. No. 33 Bond 
Election, 151 Minn. 88, 185 NW 1018. 


99. Howland v. Little Compton 
School Dist;.No,.3) 15 Rete 184; 2A 
549, 8 A 337; State v. Green, 131 Wis. 
324,111 NW 519 (holding that a notice 
of a meeting, stating merely that it 
will be held in the schoolhouse in the 
district, is insufficient, where there 
are two schoolhouses in the district). 
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give notice of the place alone.t It is not necessary 
that the notice state the hours at whieh the polls will 
be open, as the statement of the time of the meeting 
is sufficient.2 An annual meeting called on due no- 
tice is valid where the time for the same is not 
fixed at the preceding annual meeting as required by 
law.*® 


[§ 231] (d) Statement of Purpose of Meeting. A 
statute requiring that the notice of a school district 
meeting shall state the purpose of such meeting or 
the business to be transacted? is mandatory,’ and 
any action taken at a meeting pursuant to a notice 
which is defective in this respect is invalid.6 The 
purpose of the meeting should be set out with suffi- 
cient definiteness,’ although all that is requisite is 
that the inhabitants of the district may fairly un- 
derstand from the notice the purpose for which 
they are convened;* and, if the purpose be clear, 
although a conjunction is omitted, the notice is suffi- 
cient.? A mere clerical error does not invalidate the 
notice.1° Where the notice is a “warrant,” the pur- 
poses may be set out on an attached paper." 


Effect of usage. The content of a notice cannot 
be enlarged by proof of usage.?? 


1. Hodgkins v. Fry, 33 Ark. 716. 


would be a subject for consideration 
at the meeting. Stackhouse v. Clark, 


[§ 232] (e) Posting or Publication, and Record. 


Provision is usually made by statute for posting a 


certain number of copies of notice of a district meet- 
ing at certain public places in the district.1* Some- 
times it is required that notice of such meeting shall 
be given by newspaper advertisement for a desig- 
nated length of time.14 A change in the method of 
serving notice without the adoption of a resolution 
as allowed by statute authorizing the change at any 
annual meeting will cause a meeting in response to 
such notice to be considered irregular.1> Proof that 
notices were left with the teachers at some of the 
schoolhouses in a district with directions to post the 
same is sufficient to raise a presumption that they 
were posted, in the absence of evidence to the con- 
trary, and this in connection with a showing that 
they were actually posted on the remainder of the 
schoolhouses is sufficient proof of posting in con- 
formity with a statute requiring notices of school 
district meetings to be posted at the door of each 
schoolhouse in the district.+® 


Record and return. The return need not- neces- 
sarily state that the notices were posted in publie 
places if the places are named and are obviously 
public,t*7 or the return may be amended showing 


thereon of a schoolhouse,” suffi- 


2. Regan v. Snohomish County 
School Dist. No. 25, 44 Wash.*523, 87 
P 828. 


2. Sanborn v. Rice County School 
Dist. No. 10, 12 Minn, 17. 


4 See statutory provisions.” 


5. Goerdt v. Trumm, 118 Iowa 207, 
91 NW 1067. 


6. Conn.—Wright v. North School 
Dist., 53 Conn. 576, 5 A 708. See Wil- 
son v. Waltersville School Dist., 44 
Conn. 157 (holding that a certified 
copy of a vote of a school district on 
a matter of business not referred to 
in the notice of the meeting is inad- 
missible, since such vote is of no legal 
effect). 


Mass.—Little v. Merrill, 10 Pick. 
543; Rideout v. Dunstable School Dist. 
No. 5, 1 Allen 232. 


Mich.—Andress v. Williamstown 
Tp. School Inspectors, 19 Mich, 332; 
Passage v. Williamstown Tp. School 
Inspectors, 19 Mich. 330. 


N. H.—Holbrook v. Faulkner, 55 N. 
H. 311; Weare v. School Dist., 44 N. 
H, 189. 


N. Y¥.—People v. Deer Park Bd. of 
Education, 1 NYS 593. 


Or.—Hopkins v. Howard, 131 Or. 
448, 283 P 18; Lumijarvi v. Columbia 
County School Dist. No, 25, 112 Or. 
344, 229 P 684. 


R. I.—Holt’s Appeal, 5 R. I. 603. 


vt.—St. Johnsbury School Dist. No. 
13 v. Smith, 67 Vt. 566, 32 A 484; 
Bethel School Dist. No. 4 v. Stock- 
bridge School Dist. No. 2, 64 Vt. 527, 
25 A 433; Hunt v. Norwich School 
Dist. No. 20, 14 Vt. 300, 39 AmD 225. 


Wis.—State v. Green, 131 Wis. 324, 
111 NW 519. 


Que.—Lecavalier v. Les Commis- 
saires d’EKcole, ete., 27 Que. Super. 521. 


[a] Sale of schoolhouse.—A reso- 
lution to sell an old schoolhouse 
passed at the same meeting at which 
it was resolved to raise money to 
build a new house is illegal, unless 
notice was given that the former 


52 N. J. L. 291, 19 A 462, 


[b] Notice of estimates.—An ex- 
penditure cannot be authorized which 
was not contained in the notice of es- 
timates of expenses prepared by the 
school trustees and posted before the 
meeting. Gibson v. Roach, 2 App. 
Div. 86, 37 NYS 567. 


[c] Method of calling future meet- 
ings.—Unider an article stating thata 
meeting is to prescribe the mode of 
calling future meetings, there was no 
power to prescribe the mode of warn- 
ing future meetings. Rideout v. 
School Dist., 1 Allen (Mass.) 232. 


7. Calahan v. Handsaker, 133 Iowa 
622, 111 NW 22; Hunt v. Norwich 
School Dist.- No. .20,,,.14, Vt: 300; 39 
AmD 225. 


8. Cal.dJennings v. Clearwater 
See Dist,,7 654 Cal. cAv4102% 223% P 
84, 


Conn.—South School Dist. v. Blakes- 
lee, 18 Conn, 227. 


Ill.— Merritt v. Farris, 22 Ill. 303. 


Mich.—Peters v. Warren Tp., 
Mich. 54, 56 NW 1051. 


N. H.—Brooks v. Franconia School 
AOS a OM ON med ete Olay wos Ame te 


N. Y.— Williams vy. Larkin, 3 Den. 
114. 


Vt.—Chandler v. Bradish, 23 Vt. 
416; Dix v. Wilmington School Dist. 
No, 2, 22 Vt. 309. 


[a] Blection of tax collector.—A 
notice of a special district meeting 
stating the object of the meeting to 
be the “taking action in regard to the 
collection of the tax already assessed”’ 
is sufficiently explicit to warrant the 
election of a tax collector at such 
meeting. Seabury v. Howland, 15 R. 
I. 446, 8 A 341. 


{b] Notice sufficient for considera- 
tion of financial matters.—A notice by 
school trustees to electors called for 
a consultation meeting, specifying the 
subject, “instructing the board of 
trustees with respect to the purchase 
of'a school site, and the erecting 


98 


ciently designated the matter to be 
discyssed, an'd failure of the notice 
and resolution adopted at the consul- 
tation meeting to specify that the 
schoolhouse was to be financed from 
the proceeds of bonds voted at a prior 
election was immaterial, the bonds 
being the sole source of such funds. 
Jennings v. Clearwater School Dist., 
65 Cal. A. 102, 223 P 84. 


[ec] Vote for tax.—A warning for 
a school meeting to decide whether 
the district shall have a school, and to 
provide for the expenses of the same, 
is sufficient to authorize a vote for a 


tax. Davis v. Haverhill School Dist., 
= Se 381; Chandler v. Bradish, 23 


9. Merritt v. Farris, 22 Ill. 303. 
10. See case infra this note. 


[a] Number of old district incor- 
rect.—Where the districts had al- 
ready been consolidated and the first 
meeting was being called, it was im- 
material that one of the old districts 
was referred to by the wrong number. 
Critten v. New, (Mo. A.) 212 SW 46. 


11. George v. Mendon Second 
School Dist., 6 Mete., (Mass.) 497. 


12. Scott v. Williamstown School 
Dist. No. 9; 67 Vt. 150,°31 A 1453 °27 
LRA 588. 


13. See statutory provisions; and 
Kinney v. Howard, 133 Iowa 94, 110 
NW 282 (holding that the posting of 
notices for an annual meeting should 


be in compliance with a specific stat- — 


ute covering that subject, rather than 
es a statute as to meetings gener- 
ally). 


14. See statutory provisions. 


15. Austin v. Babylon School Dist. 
No. 5, 68 Mise. 538, 125 NYS 222. 


16. Calahan v. Handsaker, 133 Iowa 
622, 111 NW 22. 


17. Soper v. School Dist. No. 9, 28 
Me. 193. See Fletcher v. Lincolnville, 
20 Me. 439 (holding that a grist mill is 
a public place); Seabury v. Howland, 
15 I. 446, 2 A 341 (holding that 
notices, posted one on the school- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


\ 


§§ 232-233] 


that the posting was in the proper place.‘S Where 
by statute the certificate of a person required to give 
notice of a school meeting is made evidence of that 
fact in a collateral proceeding, it is conclusive, like 
the return of an officer;1® and the return of an of- 
ficer on a warrant for calling an annual meeting that 
he has warned all the legal voters in the district is 
sufficient evidence that the meeting was legally 
warned, although the return does not state in what 
manner he warned them.?°: The official certificate 
of the director of a school district that notice of a 
certain special school meeting was given by posting 
up notices, which certificate was received in evidence 
under a stipulation in which it was recited that such 
stipulation was for the purpose of using the same 
as testimony, to save taking depositions, is evidence 
of the due publication of the notice of such meet- 
ing.?? Where the clerk of a school board is required 
to give notice of district meetings and to keep ‘a 
record of such meetings, the posting of notices by 
him is in pursuanee of his official duty and an entry 
by him in the record of the time and place of posting 
such notices is sufficient proof of the posting there- 
of.2? An act requiring a duplicate copy of the no- 
tice of a schoo] meeting to be left with the clerk for 
filing and preservation is directory.?* So failure to 
comply with such provisions does not render illegal 
any action taken at a meeting properly called in 
other respects.** 


house, another on a building formerly 
used as a granary, and a third on a 
wall facing a public road, are posted 


Minn. 433. 
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N. H.—Giles v. Sanbornton School 
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Recording before posting. A statute requiring all 
warnings for school district meetings to be recorded 
before they are posted is directory only, and a fail- 
ure to record the warning of such a meeting will not 
render it illegal.?° 


[§ 233] (f) By Whom Meeting Called and Notice 
Given. A school district meeting must be called and 
notice thereof given by the officers or persons au- 
thorized by law to do so;?® and the proceedings of 
a meeting called or warned by unauthorized officers 
or persons are invalid.?? f 


De facto officers. 


A de facto officer may, call a 
valid meeting.?® 


In case of vacancy. Special provision is sometimes 
made for calling meetings, where there is a vacancy 
in the office, the incumbent of which is authorized to 
issue the call or where the officer named by statute 
neglects or refuses to issue it;?° but such refusal or 
vacancy must be shown to exist or proceedings under 
a meeting so called are invalid.®° 


On petition. Under statutes which provide for 
calling meetings on the presentation of a written 
application or petition to certain designated offi- 
cials,** it has been held that a meeting called by such 
an official of his own motion, without such applica- 
tion or petition, is illegal.?? 


Van Syckel, 46 N. J. L. 492. See Lit- 
tle v. Merrill, 10 Pick. (Mass.) 543 
(holding that a meeting was illegally 


in public places). 


18. State v. Yellow Jacket Min. 
' Co., 5 Nev. 415 (holding that, under a 
statute requiring that notice of an 
election to impose an _ additional 
school tax be given by advertise- 
ment in a newspaper once a week for 
three successive weeks, it was not 
necessary for the notice to be pub- 
lished twenty-one days before the day 
of election, but publication by three 
insertions in three successive weeks, 
at any time in any of such weeks, 
was sufficient); Chapin v. Walpole 
School Dist. No. 2, 30 N. H. 25; Har- 
ris v. Canaan School Dist. No. 10, 28 
IN, H; .58. 


19. Starbird v. Falmouth School 
Dist. No. 7, 51 Me. 101;- Saxton v. 
Nimms, 14 Mass. 315. See Seabury 
v. Howland, 15 R. I. 446, 8 A 341 
(holding that the record of the clerk 
that a meeting was legally held was 
prima facie evidence that the notice 
-complied with the statute). 


20. Houghton v. Davenport, 23 
Pick. (Mass.) 235 [overr Perry v. 
Dover, 12 Pick. (Mass.) 206]. 

21. State vy. Sherman County School 
Dist. No. 7, 21 Nebr. 725, 33 NW 266. 


22. Amort v. School Dist. No. 80, 
48 Or. 522, 87 P 761. 


23. Leete v. Anderson, 
227, 76 A 466. 


24. Leete v. Anderson, supra. 


25. Adams v. Sleeper, 64 Vt. 544, 
A 990; Sherwin v. Bugbee, 17 Vt. 
fe, 


83 Conn, 


Mass.—Stone v. Hamilton 
School Dist. No. 4, 8 Cush. 592; 
Stoughton Third School Dist. v. Ather- 
ton, 12 Metc. 105; Kingsbury v. 
Quincy Centre School Dist., 12 Metce. 
99; 


Minn.—Sturm. v. Brown County 
School Dist. No. 70, 45 Minn. 88, 47 
NW 462; State v. St. Anthony, 10 


Dist. No. 14, 31 N. H. 304. 


N. J.—Apgar v. Van Syckel, 46 N. 
J. L. 492; Bogert v. Bergen County 
School Dist. No. 30, 43 N. J. L. 358. 


Ont.—Wilson v. Thompson, 9 U. C. 
C. P. 364. 


See Davies y. Holland, 43 Ark. 425 
(where the notice was given by school 
directors); Holland v. Davies, 36 Ark. 
446 (holding that notice may be given 
by two of the three directors). 


[a] Illustrations.—(1) A <celerk 
who is authorized only to give notice 
of meetings cannot call them. Stone 
v. Hamilton School Dist. No. 4, 8 Cush. 
(Mass.) 592. (2) A clerk who is au- 
thorized to call annual meetings is 
not thereby authorized to call any 
other meeting. Stoughton Third 
School Dist. v. Atherton, 12 Mete. 
(Mass.) 105. 


[b] Call by part of directors.—Un- 
der a statute which provides that 
“the board of directors thereof shall 
order a special meeting .. . by post- 
ing notices in five public places with- 
in the district,” the posting of such 
notices by one member of the board 
with the consent of the others is not 
a sufficient call for such meeting, 
since it is not the corporate action of 


the board. State v. Lockett, 54 Mo. 
A. 202, 
[ec] Qualification of signers.—Un- 


der a statute requiring a certain num- 
ber, of the signers of a notice to be 
freeholders, the mere fact that the 
notice fails to recite that they are 
such ‘does not invalidate it. Sturm v. 
Brown County School Dist. No. 70, 45 
Minn. 88, 47 NW 462. 


{d] In Washington, under statute, 
the call and notice for certain. dis- 
trict meetings must be given by coun- 
ty officers. State v. King County Su- 
per. Ct., 118 Wash. 664, 204 P 797. 


27. Giles v. Sanbornton School 
Dist. No. 14, 31 N. H. 304; Apgar v. 


called by a clerk and that the proceed- 
ings were therefore invalid). 


28. Williams v. Lunenburg School 
Dist. No. 1, 21. Pick. ,(Mass.) 75, 32 
reese 243; Woodcock y. Bolster, 35 Vt. 


29. See statutory provisions; and 
Denniston v. Goffstown School Dist. 
No. 11, 17 N. H. 492 (holding that, 
where electors applied to the pruden- 
tial committee to call a special meet- 
ing on a certain day and were refused, 
although the committee within ten 
days called the meeting at a more 
distant date, the refusal was such as 
to allow the selectmen to call the 
meeting). 


30. See Starbird’ v. Falmouth 
School Dist. No. 7, 51 Me. 101. But 
see Pickering v. De Rochemont, 66 
N. H. 377, 23 A 88 (holding that, 
where a substitute officer calls a meet- 
ing, his warrant need not recite the 
neglect of the regular officer). 


31. See statutory provisions; 
case infra this note. 


[a] “May” not compulsory.—The 
word ‘may,’ in a statute providing 
for calling special meetings by a dis- 
trict board or on petition of ten resi- 
dent taxpayers, is permissive. State 
v. Edwards County School Dist. No. 
1, 80 Kan. 667, 103 P 136. 


$2. Sanford School Dist. No. 5 v. 
Lord, 44 Me. 374; Central School Sup- 
ply House v. Montague Tp. School 
Dist. No. 3, 99 Mich. 402, 58 NW 324. 
See Soper v. Livermore School Dist. 
No. 9, 28 Me. 193 (holding that it is 
not necessary to the validity of a 
warrant from the selectmen to call a 
meeting that the application therefor 
should be recorded or produced or that 
the fact that a proper application had 
been made should be recited in the 
warrant); Chandler v. Bradish, 23 Vt. 
416 (holding that it is not essential to 
the validity of the proceedings of a 
school district annual meeting that 


and 
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[§ 234] (4) Qualifications of Voters.** It has 
been decided that the power given the legislature 
by a state constitution to provide for the establish- 
ment of a uniform system of common schools carries 
with it the power to prescribe the qualifications of 
voters at school district meetings,** and that their 
qualifications need not be identical with those of 
constitutional electors.*® In some states the right to 
vote at such meetings depends on the ownership of 
property®® or the payment of taxes or other pre- 
seribed echarges,*? or having children of school age.** 
One having all the necessary qualifications to vote 
cannot be denied that right solely on the ground that 
he is a negro.*® 


Transfer to other district. Under a statute pro- 
viding for the transfer of children from one school 
corporation to another, but not authorizing the trans- 
fer of their parents, guardians, or custodians, the 
parent, guardian, or custodian of a transferred child 
is not a legal voter in the district to which the child 
has been transferred,?® but it has been held that he 
can vote there where the statute so provides.*4 


Illegal voting. A district school meeting for the 
election of officers is within a statute providing a 
punishment for a person who shall vote at “any legal- 
ly authorized election,” knowing himself not entitled 
to vote.*? 


[§ 235] (5) Officers. School district 


meetings 
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should be presided over by the person named by, or 
elected in accordance with, the statute on the sub- 
ject,*® and the person designated by statute should 
act as secretary.** 


[§ 236] (6) Conduct of Meeting—(a) In Gener- 
al. School meetings are not required to be conducted 
in accordance with strict parliamentary rules.** 
Technicalities should not be resorted to, but fair 
play, frankness, and liberality should characterize 
such meetings.*°® 


[§ 237] (b) Opening and Closing. District meet- 
ings should be opened at a reasonable time after the 
hour specified in the notice;#7 and they should not 
be adjourned hurriedly, but all who are entitled to 
participate and desire to do so should be afforded a 
reasonable opportunity to be present and express 
their wishes.4® Unless so required there is no need 
to keep polls open for any particular length of 
time.*® Except where otherwise provided the gen- 
eral election laws of the state do not govern the hours 
for opening and closing the polls at school district 
meetings.°° 

[§ 238] (c) Method of Voting. Persons partici- 
pating in a school district meeting may express their 
views on pending questions in any recognized man- 
ner,°®! unless it is specifically required that they shall 
vote by ballot.*? 


[§ 239] (d) Number Entitled To Act. As a gen- 


there should have been any request 
to the clerk to warn the meeting). 
But see Mason v. Brookfield School 
Dist. No. 14, 20 Vt. 487 (holding that 
the statutory provision which makes 
it the duty of the clerk to warn a 
meeting on a written application to 
him for that purpose was intended to 
act compulsorily on the clerk, and not 
to withhold from him the power of 
calling meetings without such appli- 
eation). 


33. Voters at elections of district 
officers see supra § 168. 


34. McKinnon v. Union High 
School Dist. No. 1, 116 Or. 543, 241 P 
386; State v. Hingley, 32 Or. 440, 52 P 


$o: Harris’ v. Burr, 32 Or, 348,52 P 17, 
39 LRA 768. 
35. Burton v.. Lindsay, 184 Mich. 


250, 151 NW 48. 


But see Jones v. Floyd, 129 Ark. 185, 
195 SW 360 (holding that Kirby’s Dig. 
§ 7642, is invalid so far as it attempts 
to authorize nonresidents of voting 
precinct transferred for school pur- 
poses to vote in school elections). 


[a] Votes by women.—Peo. v. 
Vaughan, 282 Ill. 163, 118 aay 479 
Mudge v. Jones, 59 Mich. 165, 
325; State v. Cones, 15 Nebr. 
NW 682; . Harris v. Burr, 32 Or. 348, 
52 P17, 39 LRA 768; Brown v. Phil- 
lips, 71 Wis. 239, 36 NW 242. 


{[b] In New Jersey it has been held 
that a statute which confers upon fe- 
males the right to vote at any school 
meeting, although unconstitutional in 
so far as it assumes to confer the 
right to vote for school trustees, is 
valid in respect of all other privileges 
granted, including the right to vote to 
raise money and to issue bonds. 
Chamberlain v. Cranbury Tp. Bd. of 
Education, 57 N. J. L, 605, 31 A 1033 
{rev on other grounds 58 N. J. L. 347, 
33 A 923]. 


36. See statutory provisions; and 
State v. Hingley, 32 Or. 440, 52 P 89 


(holding that it is within the power of 
the legislature so to prescribe). 


[a] Votes by women.—Cunning- 
ham v. Ilg, 118 Nebr. 682, 226 NW 
333 (single women having no prop- 
erty or children cannot vote at a dis- 
trict meeting); McLain v. Maricle, 60 
Nebr. 353, 83 NW 85 (the wife of a 
person owning a homestead on which 
the family resides is not by reason- of 
her homestead interest in such land 
an owner of real estate within a stat- 
ute giving female real property own- 
ers the right to vote); Weybridge 
School Dist. No. 1 v. Bridport, 63 Vt. 
383, 22 A 570 (holding that, where 
property of a widow is listed to the 
estate of her deceased husband, she 
is not entitled to vote in a school dis- 
trict meeting). 


87. See statutory provisions; and 
Ward v. Sasscer, 98 Md. 281, 57 A 208 
(holding that one elected by such vot- 
ers is duly elected); Elkin v. Deshler, 
25 N. J. L. 177 (holding that an alien 
eannot vote, although he is a taxable 
inhabitant); Com, v. Bonsall, 3 Whart. 
\Pa.) 559 (holding that a statute re- 
pealing such a provision was valid 
and that a trustee chosen on the basis 
of the old law was not duly elected); 
Rex v. Landry, 44 N. S. 188 (holding 
that a vote was improperly rejected 
where the voter paid his poll tax at 
the. meeting). 


38. See Cunningham yv. 
Nebr. 682, 226 NW 333. 


Ilg, 118 


39. Bernier v. Russell, 89 Ill. 60. 
40. Teeple v. State, 171 Ind. 268, 
86 NE 49; Ireland v. State, 165 Ind. 


377, 75 NE 872. 


41. Cunningham v. Ilg, 118 Nebr. 
682, 226 NW 333. 


42. State v. Hingley, 32 Or. 440, 52 
Pros 
43. ‘SeeState v. Waterhouse, 71 N. 


H. 488,53 A 304 (holding that a mod- 
erator who refuses to perform his 


duties is liable to the penalty provid- 
ed for a willful neglect of duty by a 
public officer); Mitchell v. Brown, 18 
N. H. 315 (holding that the moderator 
of a school district meeting need not 
be elected by ballot nor be sworn); 
State v. McKee, 20 Or. 120, 25 P 222 
(holding that a statute providing that 
“the oldest in office of the directors 
present shall act as chairman’’ means 
the director who has served the, long- 
est term as such under an election); 
Stevens v. Kent, 26 Vt. 503 (holding 
that a moderator elected at an annual 
meeting need not be present at every 
meeting during the year, but that his 
place can be supplied). 


44. See State v. McKee, 20 Or. 120, 
25 P 222 (holding that, where the 
elerk of a school district refuses to 
act as secretary of a school meeting, 
as he is required to do by statute, the 
meeting has power to appoint a sec- 
retary pro tempore). 


45. Reeves v. Ryder, 91 Kan. 639, 
138 P 592. 

46. State v. Woolem, 39 Iowa 3880. 

47. See South School Dist. 


v- 
Blakeslee, 13 Conn. 227 (holding that ° 
what is a reasonable time depends in 
some measure on the circumstances of 
each particular case). 


48. State v. Woolem, 39 Iowa 380; 
Regan v. Snohomish County School 
Dist. No. 25, 44 Wash. 5238, 87 P 828 
(holding that the assembly should be 
deliberative). 


49. Morgan County School Dist. 
Ne Lv., Gerold, 76, Colo) 555; 2235 02 


50. Parker v. Sweetwater County 
Peres Dist. No. 4, 17 Wyo. 534, 101 P 
944, 


51. Seaman v. Baughman, 82 Iowa 
216, 47 NW 1091, 11 LRA 354. 


52. Kinney v. Howard, 132 Iowa 94, 
110 NW 282; Chamberlain v. Cranbury 


a 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 239-242] 


eral rule a majority of the qualified voters present 
at a district meeting may act, and a majority of all 
the qualified voters in the district is not necessary.*? 


[§ 240] (e) Adjournment. After adjournment of 
the meeting any transaction of business is void and 
of no effect,°* and a calling of the meeting together 
by an unauthorized elector after adjournment is not 
a meeting at which valid proceedings can transpire.*® 
However, an annual meeting may be adjourned until 
the next day in order that its business may be com- 
pleted.>® 


[§ 241] (7) Reconsideration, Rescission, or Rati- 
fication of Action. The action of a school district 
may be reconsidered or rescinded at a subsequent 
legal meeting,®? whether the previous action was at 
the annual meeting®* or special meeting,®® if such 
action has not been already earried into effect.°° It 
has been held that votes at a subsequent meeting re- 
peal by implication votes on an inconsistent proposi- 
tion at a former meeting.®t Where the action taken 
at a district meeting has become inoperative on ac- 
count of the neglect of school officials, it is not nec- 
essary to rescind such action before taking action 
again on the same matter.°? 


Ratification. Proceedings of a district meeting 
which are not strictly legal may be ratified at. a sub- 
sequent legal meeting.°* What the district meeting 
ean authorize in advance it can subsequently ratify, *+* 
and is subject to the same limitations.6® Where the 
action taken at a district meeting is invalid, a vote 
at a subsequent meeting not to rescind such action 
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does not render it valid.*® 


[§ 242] (8) Resolutions, Minutes, and Records. 
Resolutions of a school district meeting should re- 
ceive a liberal construction in order to effectuate the 
evident intent,®” and their records and proceedings 
are not to be given a technical construction, but 
should be so construed as to give effect to the mani- 
fest intention of the voters if ascertainable from the 
record.®’ <A statute requiring the secretary of a 
school district to record all the proceedings of the 
district school board and of the district meetings in 
separate books to be kept for that purpose is merely 
directory.®® Since the act of the clerk of a school 
district in making the records of a meeting thereof 
is an official act, they must be finally entered or ap- 
proved by him when under oath, but he may take 
the minutes of the meeting on which such records are 
based before he has been sworn.*® There may be 
two partial records as to the same meeting and each 
of equal validity, where they are not contradictory.’* 


Amendment of records. Records and returns re- 
lating to school district meetings may be amended ;‘? 
but a clerk of such district cannot amend the records 
thereof after his term of office has expired and anoth- 
er has been chosen and has qualified.’* 


Records as evidence. The records of a schoal dis- 
trict are proper and legitimate evidence of its ac- 
tion, for such district, in a suit to which it is a par- 
ty.‘ While it is the better practice for the clerk 
of a school distriet to enter on the records thereof 
an exact copy of the record of a meeting kept by the 


Tp. Bd. of Education, 57 N. J. L. 605, 
31 A 1033 [rev on other grounds 58 
Nv J. L. 347, 33 A 923]. 


[a] Constitutional provision as to 
numbering of ballots does not apply. 
Rebman v. Crafton School Dist., 25 
Pa COL 32: 


53. Richardson v. iaroneyuslds’ 114 
Mo. 641, 21 SW 901; McLain v. Mari- 
cle, 60 Nebr. 353, 83 NW 85; Sanford 
v. Prentice, 28 Wis. 358. 


[a] In New Jersey (1) under the 
act of 1888 a majority vote of the tax- 
able voters of those present at a meet- 
ing is sufficient to carry any proposi- 
tion except a proposition for the con- 
demnation of land. Stackhouse v. 
Clark; 52 N. J. L. 291, 19 A 462. (2) 
But before the passage of this act a 
majority vote of all the taxable voters 
of the district was necessary at an 
annual meeting to authorize the buy- 
ing of land for school purposes or the 
building of a new schoolhouse (Quaid 
v. Middlesex County School Dist. No. 
See AO Ne Jy. OUgn LOL Agen odi) Point 
Pleasant Land Co. v. Ocean County 
School Dist. No. 16, 47 N. J. L. 225), 
(3) although at a ‘special meeting a 
majority of the taxable voters present 
could authorize these acts (Schomp v. 
Cole ol Ne J. LA 27%, 18 Al 525° Cran= 
dall'v. Gloucester County School Dist. 
No. 38, 51 N. J. L. 138, 16 A 194). 


54 State v. Ellis, 37 Wyo. 124, 259 
P $12, 263 P 105. 


55. State v. Ellis, supra. 


56. Maher v. State, 32 Nebr. 
49 NW 436 


57. Pond v. Negus, 3 Mass. 230, 
38 AmD 131; Crowley v. Rural Agri- 
cultural School Dist. No. 1 Bd. of Ed- 
ucation, 233 Mich. 10, 206 NW 364, 365 
pelt Cyc]; Mitchell v. Brown, 18 N. 

H. 315. See Wilson vy. Thompson, 9 
U. C. C. P. (Ont.) 364 (holding that a 


354, 


resolution passed at a general annual 
meeting may be rescinded at a special 
meeting). 


[a] Vote necessary to rescind.—An 
act of the electors of a school district, 
which can be taken only by a two- 
thirds vote, cannot be rescinded by a 
bare majority. Stockdale v. Wayland 
School Dist., 47 Mich. 226, 10 NW 349. 


[b] Effect of double repeal.— 
Where a resolution of the inhabitants 
of a school district to levy a tax is re- 
pealed at a subsequent meeting, and 
the repealing resolution is thereafter 
repealed, the original resolution is 
thereby revived. Gale v. Mead, 4 Hill 
(N. ¥-) 109 [aff-2-Den. 232]. 


58. Eatontown School Dist. No. 4 
vi. Lewis, 35 N. J= °377; 

59. Stackhouse y. Clark, 52 N, J. L 
291,19 A 462. 

60. Benjamin v. Malaka Dist. Tp., 
50 Iowa 648; Mitchell v. Brown, 18 
N. H. 315. See Smith v. Dillingham, 


4 Barb. (N. Y.) 25 (holding that, after 
a tax authorized at a district meeting 
has been assessed and collected, the 
action of such meeting cannot be re- 
scinded). 


61. George v. Mendon Second 
School Dist., 6 Metc. (Mass.) 497. 


62. Randall v. Smith, 1 Den. 
Yo ye2tae 


63. Jordan v. Lishon, 
Dist. No. 3, 38 Me. 164. 


64. McGillivray v. Joint School 
Dist. No. 1, 112 Wis. 354, 88 NW 310, 
88 AmSR 969, 58 LRA 100. 


[a] Stopping of action not ratifica- 
tion.—But the vote of a district to 
stop an unauthorized action by a 
school prudential committee against a 
school committee is not an implied 
ratification thereof so as to render the 


(N. 


ete., School 


district liable for expenses previously 
incurred by its committee in prosecut- 
ing it without special authority. 
Burgess v. Cpe eae School Dist., 100 
Mass. 132. 


65. McGillivray v. Joint School 
Dist. No. 1, 112 Wis. 354, 88 NW 310, 
88 AmSR 969, 58 LRA 100. 


66. Wright v. North School Dist., 
53 Conn. 756,.5 A 708. 


67-5 Cotter, “v., Plum’ “City. joimet 
School Dist. No. 3, 164 Wis. 13, 158 
NW 80. 


68. Quisenberry v. Hall County 
pee Dist. No. 6, 75 Nebr. 47, 105 NW 


69. Higgins v. Reed, 8 Iowa 298, 74 
AmD 305. 


soe Bartlett v. Kinsley, 
{he 


71. 


15 Conn. 


Williams v. Lunenburg School 
Dist. No, “1 21) -Pick, JQiass)) S752 
AmD 248. 


72. Uarris v. Canaan School Dist. 
No. 10,-:28 -N.. Hy) 55835 Vawehn “ve 
School Dist., No.|.31, 27 Or. 5%, 39 PB 
393; Hadley v. Chamberlain, 11 Vt. 
618 (holding that an amendment of 
the records of a school district should 
not be made, on the trial of a cause, 
for the purpose of meeting a particu- 
lar ruling of the court). 


[a] Court of equity may correct 
the record of a school meeting to make 
it show the action really taken there- 
at, such correction not being in con- 
tradiction of the record, but in har- 
mony with, and necessary to make in- 
telligible, what appears therein. Lock- 
er v. Keiler, 110 Iowa 707, 80 NW 43838. 


73. Stoughton Third School Dist. 
v. Atherton, 12 Mete. (Mass.) 105. 


74. South School Dist. v. Blakeslee, 
13 Conn. 227. 
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secretary thereof, including the signature of the 
chairman of the meeting, his failure to do so will not, 
in the absence of evidence attacking the regularity 
of the proceedings of the meeting, render his record 
inadmissible in evidence.*® The rule that parol evi- 
dence in a collateral proceeding cannot be received 
to contradict the records of a public corporation, 
required by law to be kept in writing, or to show ¢ 
mistake, applies to school distriet records.** How- 
ever although schoo] district records show a ma- 
jority in favor of a proposition, parol evidence is 
admissible to show that the vote taken by the teller 
was not the final determination of the meeting.‘? 


[§ 243] (9) Presumptions as to Validity. From 
the allegation in a complaint that a regular meeting 
of a school district was held, at which a certain vote 
was had, it will be presumed that the meeting was 
valid and was properly composed, ineluding the 
requisite number of voters.7® Where it appears from 
the records of a school district that a meeting was 
held on the day appointed, the presumption of law is 
that it was held at a suitable time of day and in pur- 
suance of the notice given; and if one claims it to 
have been held otherwise the burden rests on him.*® 


[§ 244] C. Penalties*—1. In General. Statutes 
frequently make provision for the imposition of pen- 
alties on school officers who do or neglect to do cer- 
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tain specified acts,° as, for example, in the case of 
officers who pay illegal claims,*! or who refuse or 
neglect to perform their official duties,S? or who are 
personally pecuniarily interested in school con- 
tracts.8* As in the ease of other penal statutes,** 
such statutes are to be strictly construed,*® and to 
impose liability their provisions must have been lit- 
erally fulfilled ;8* for example, a statute imposing a 
penalty for the neglect of the duties of a school 
office intends a total neglect and not the omission 
of a single act.87 So a statute imposing a penalty in 
the case of the wrongful exclusion of a child from 
the schools does not apply where the exclusion is 
temporary and under an order of a board of health 
to prevent the spread of contagious disease.** 


[§ 245] 2. Enforcement. An individual freehold- 
er may prosecute the action in his own name, where 
the statute imposing the penalty authorizes prosecu- 
tion by such a person, although the recovery of the 
penalty may be for the benefit of the district.°° <A 
declaration in general terms that defendant became 
subject to a penalty provided by statute because of 
his neglect of the duties of his office has been held 
sufficient as against a general demurrer.®® Although 
a complaint in an action for a penalty against school 
officials for a failure to maintain a school contains 
no express averment of the existence of a school dis- 


75. State v. Eden, 54 Mo. A. 381. 


76. Everts v. Rose Grove Dist. Tp., 
77 Iowa 37, 41 NW 78, 14 AmSR 264, 


77. State v. Hutchins, 33 Nebr. 335, 
50 NW 165. 


78. Soule v. Thelander, 31 Minn. 
PAS BUMS OWE BYR 

79. South School Dist. v. Blakeslee, 
13 Conn. 227; Rex vy. Buchanan, 44 
Nees 12 ars 

80. See statutory provisions. 

81. State v. Randolph, 139 Ok1l. 254, 
2820 -P- 956, 

{a] Claims held illegal.—(1) Gro- 
ceries purchased for club picnic. 


State v. Randolph, 139 Okl. 254, 281 P 
956. (2) Traveling and other expens- 
es incurred in behalf of club. State 
vy. Randolph, supra. 


82. Soule v. Thelander, 31 Minn. 
22%, 17 NW 373. 


{a] Failure to maintain school.— 
Soule v. Thelander, 31 Minn. 227, 17 
NW 373. 


{b] Failure to furnish copy of 
record.—A statute imposing a penalty 
on a school-district officer for failure 
to furnish a certified copy of the rec- 
ords under his charge to an applicant, 
by implication, imposes a duty to fur- 
nish such copies. Musback y. Schae- 
fer, 115 Wis. 357, 91 NW 966 (decided 
under Rev. St. [1898] § 414, and hold- 
ing,also that the fact that the same 
statute declares such copy admissible 
as evidence does not excuse the offi- 
cer from furnishing it for other pur- 
poses). 


83. Barnacle vy. Clark, [1900] 1 Q. 
Bie 29. 

84. See Statutes [386 Cyc 1183]. 

85. Ill.—Lovingston vy. Board of 


Trustees, 99 Ill. 564. 
Minn.—Bright v. Beard, 132 Minn. 


375, 157 NW 501, AnnCas1918A 399. 


N. J.—Frelinghuysen Tp. Bd. of Ed- 
ucation v. Atwood, 74 N. J. L. 638, 65 A 
999. 


N. Y.—Spafford v. Hood, 6 Cow. 478. 


Wyo.—Peo. v. Dolan, 5 Wyo. 245, 39 
Pees 

[a] Failure to pay over fines and 
forfeitures.—(1) A statute imposing a 
penalty for the refusal of any officer 
to pay over fires, forfeitures, and 
“other moneys” collected by him has 
been held not to apply where a retir- 
ing school district treasurer fails to 
pay over a general balance of money 
in his hands, as ‘‘other moneys” was 
construed to mean other moneys 
which had been received from like 
sources as penalties and forfeitures. 
Peo. v. Dolan, 5 Wyo. 245, 39 P 752. 
(2) Such a statute was also held to 
apply only to officials or persons 
whose duty it was to collect the fines 
and hold them temporarily, and not to 
such persons as a school district 
treasurer who held the funds as a reg- 
ular custodian. Peo. v, Dolan, supra. 


[b] Failure to provide school fa- 
cilities and accommodations.—Fre- 
linghuysen Tp. Bd. of Education v. 
Atwood, 74 N. J. L. 638, 65 A 999 [aff 
73 N. J. L. 315, 62 A 11380] (holding, 
however, that failure of a board of ed- 
ucation to provide for the transporta- 
tion of children living remote from 
the school-house, under P. L. [1902] p 
108 § 111, is not a failure to provide 
suitable school facilities and accom- 
modations, within section 120 of the 
same act, because the act being highly 
penal in its consequences, it must be 
construed with reasonable strictness). 


86. Lovingston v. Board of Trus- 
tees, 99 Ill, 564; Bright v. Beard, 132 
Minn. 375, 157 NW 501, AnnCas1918A 


399; Cantin v., Lachance, 19 Que. Su- 
per. 144. 
fa] Act of defendant.—A statute 
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imposing a penalty upon the members 
of a school board, who without suffi- 
cient cause, ete. shall vote for etc. the 
exclusion from school privileges of 
any person entitled to admission, does 
not apply to one who votes in favor 
of a resolution passed by a board of 
education approving the action of a 
city health department in requiring | 
that pupils, teachers, and’ employees 
of a certain school shall be vaccinated 
or else be excluded from the school 
where neither the board of education 
nor defendant had taken any other 
action in the matter. Bright v. Beard, 


132 Minn. 375, 157 NW 501, AnnCas 
1918A 399. ; 
[b] Liability of trustees for act of 


treasurer.—A statute penalizing 
school trustees when a wrongful act 
or neglect of duty by the treasurer, is 
required by order of the board, entered 
upon their journal, and signed by the 
president and clerk does not authorize 
the imposition of a penalty where the 
wrongful act was done simply with 
the permission of the board and not 
upon its order. Lovingston v. Board 
of Trustees, 99 Ill, 564. 


87. Spafford v. Hood, 6 Cow. (N. 
Y.) 478. 


88. Bright v. Beard, 132 Minn. 375, 
157 NW 501, AnnCas1918A 399. 


[a] Sufficient cause.—Under a stat- 
ute the exposure of a school pupil to a 
virulent contagious disease, such as 
smallpox, constitutes sufficient cause 
for excluding such pupil from attend- 
anee during the period that there is 
danger of imparting the disease by 
that pupil to others in the school, even 
though no epidemic is then prevalent. 
Bright v. Beard, 132 Minn. 875,'157 
NW 501, AnnCas1918A 399. 


89. Soule v. Thelander, 31 
227, 17 NW 373. 


90. Fitch v. Miller, 13 Wend. (N. 
Yai 66s 


Minn. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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trict, yet, if the facts stated could not be true unless 
there was such a district, and no contrary inference 
could be drawn from them, the complaint is sufficient 
in that respect.?! 


[§ 246] D. Crimes—1. In General. Statutes fre- 
quently impose criminal responsibility on school offi- 
cers for the doing or not doing of specified acts,®” 
as, among other instances,®* in case of their miscon- 
duct,°* failure to make reports,®® wrongful issuance 
of employment certificates®* being individually in- 
terested in school contracts®’ or in the furnishing of 
supplies.°® Under rules of general application®® 
such statutes are strictly construed.t- However, such 
a construction will be adopted if fairly possible as 
will avoid a conclusion which would render the stat- 
ute invalid,? and the rule of strict construetion in 
favor of the accused is not violated by giving the 
words of the statute a reasonable meaning according 
to the sense in which they were intended, although 
in a different connection, a more restricted meaning 
might be ascribed to them.* In accordance with gen- 
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eral rules, elsewhere stated, the failure of a statute 
imposing a duty to provide a punishment for the 
neglect thereof may® or may not® preclude the ex- 
istence of criminal liability upon the part of the 
officer. Further, the effect of a statute providing 
only for the removal of an officer, in case of his dis- 
obedience of its requirements, has been held to pre- 
clude criminal responsibility.* At common law, as 
in the case of other officers,* it has been held that a 
school officer who fails or neglects to perform a 
ministerial duty imposed on him may be guilty of a 
misdemeanor.? 


Defenses. A criminal action is not the proper way 
to settle the title or possession of a school office and 
hence a school district clerk previously legally elect- 
ed to office, who is in possession and still claiming 
the lawful right thereto, cannot be convicted under a 
criminal statute for failing to deliver the records, 
books, and papers of the office to one claiming under 
a subsequent election which defendant on recover- 
able grounds contends is invalid.t° Sinee it is the 


91. Soule v. Thelander, 31 Minn. 
227, 17 NW 378. 

92. See statutory provisions. 

93. See cases infra notes 94—9, 


94. State v. Elliott, 94 S. C. 35, 77 
SE 728. 


{a] Illustration.—A statute impos- 
ing liability upon any public officer 
whose authority was limited to a sin- 
gle election or judicial district and 
who should be guilty of any miscon- 
duct, fraud, or oppression has been 
held to apply to a school district trus- 
tee who, being intrusted with the task 
of seeing to the erection of a school- 
house, willfully or fraudulently 
caused the same to be erected on land 
of his wife, to which he did not pro- 
cure title, and then proceeded to claim 
the schoolhouse for individual bene- 
fiteotateny, Alhott, 94 S.C. 35, oti 
SE 728. 


95. Hall v. State, 80 Tex. Cr. 109, 
188 SW 1002. 


[a] Independent school district 
treasurer.—Pen. Code (1911) art 1580, 
declaring that any county or city 
treasurer of the school board of a city 
or town having exclusive control of 
its schools, who fails to make the re- 
port required by law, shall be guilty 
of a misdemeanor and fined not less 
than fifty dollars nor more than five 
hundred dollars, is not broad enough 
to embrace the treasurer of an inde- 
pendent school district authorized by 
Rev. St. (1911) art 2851, authorizing 
unincorporated towns and villages to 
have an independent school district, 
which may include’ incorporated 
towns, which towns shall not have 
the right to assume control of the 
schools of the independent district, 
and a treasurer of an independent 
school district, who fails to make a 
report in violation of Rev. St. (1911) 
art 4517, is not punishable under Pen. 
Code (1911) art 1580. Hall v. State, 
80 Tex. Cr. 109, 188 SW 1002. 


96. Com. v. Swan, 19 Pa. Dist. 624. 


' 97. State v. Keeton, 9 Baxt. (Tenn.) 
boo. 


fa] “Sharing or being concerned in 
' profits..—One who sells sand and 
gravel to a contractor, who was under 
contract with the board to erect cer- 
tain schools, with knowledge that the 
material would be used in such dis- 
trict schools, is concerned in the prof- 
its of work done under the authority 
of the board. Barnacle v. Clark, 
£1990] 1 Q. B. 279. 


( 


98. State v. Wick, 130 Iowa 31, 106 
NW 268; State v. Debnam, 196 N. C. 
740, 146 SE 857; In re Millersville’ 


State Normal School, 28 Pa. Co. 588. 


[a] Employment by supplying firm. 
—School board member, voting to 
purchase supplies from partnership, 
of which he was merely salaried man- 
ager, is properly acquitted of a mis- 
demeanor, under a statute punishing 
any member of any board of education 
who shall have any pecuniary inter- 
est in supplying any goods for the 
schools. State v. Debnam, 196 N. C. 
740, 146 SEH 857. 


{b] Institution.—A school district 
director was held to be exempt from 
punishment, under a statute which 
imposed a fine on every officer of any 
“institution receiving aid from the 
state’ who should furnish supplies to 
such institution without being the 
lowest bidder for such supplies after 
open competition, because a_ school 
district was not included in the term 
institution. Hassett v. Carroll, 85 
Conn. 23, 81 A 1013, AnnCas1913A 333. 


99. See statutes [36 Cyc 1183]. 


1. Hassett v. Carroll, 85 Conn. 23, 
81 A 1013, AnnCas1913A 3833; Hall v. 
State, 80 Tex. Cr. 109, 188 SW 1002. 


2. Com, v. Herr, 39 Pa. Super..454. 


[a] For example, a statute impos- 
ing a fine upon a publie school direc- 
tor failing to comply with the provi- 
sions of the statute will not be con- 
strued to impose liability upon a di- 
rector who in good faith has done 
what he could officially to comply 
with the provisions of the statute but 
having been outvoted by his associ- 
ates has failed to comply with them. 
Com, v. Herr, 39 Pa. Super. 454. 


3. Com. v. Miller, 31 Pa. Super. 309. 


[a] Individual interest in contract 
for supplies.—Act (1860) '§ 66 which 
provided “nor shall any member of 
any corporation or public institution, 
or any officer or agent thereof, be in 
anywise interested in any contract for 
the sale or furnishing of any sup- 
plies, or materials to be furnished to, 
or for the use of, 
municipality or publie irstitution of 
which he shall be member or officer, 
or for which he shall be an agent, nor 
directly nor indirectly interested 
therein, nor receive any reward or 
gratuity from any person interested 
in such contract or sale,” was con- 
strued to cover not only a case where 
the person interested in the contract 


any corporation,. 


was also a member, officer, or agent 
of some other corporation or insti- 
tution furnishing the supplies or ma- 
terials but also the case where a 
school director contracted in his in- 
dividual capacity to furnish supplies 
to the school district. Com. v. Miller, 
$i Pa., Super. 309; 


4 See Criminal Law § 30. 
5. See case infra this note. 


[a], Illustration.—Under Pen. Code 
(1911) art 3, providing that no per- 
son shall be punished for.any act or 
omission unless the same is made a 
penal offense and a penalty is affixed 
thereto by the written law of the 
state, a violation of Rev. St. (1911) 
art 4517, declaring that any county 
judge or county, city, or town super- 
intendent, (assessor, treasurer, or 
teacher, failing to make reports re- 
quired by the state superintendent 
shall be guilty of a misdemeanor, and 
shall, on conviction, be fined as pro- 
vided in the Penal Code, is not pun- 
ishable, where the penalty provisions 
are omitted from the civil statutes 
and the criminal codes. Hall v. State, 
80 Tex. Cr. 109, 188 SW 1002. 


6. State v. Keeton, 9 Baxt. (Tenn.) 


559; Robinson v. State, 2 Coldw. 
(Tenn.) 181, 
[a] General statute making act 


misdemeanor.—(1) Where school di- 
rectors were prohibited by a statute, 
which prescribed no punishment, 
from employing teachers who had no 
examiner’s certificate, it was held 
that they were indictable for viola- 
tion of this statute in view of a pro- 
vision that the performance of a pro- 
hibited act for which no penalty is 
imposed is a misdemeanor. Robinson 
v. State, 2 Coldw. (Tenn.) 181. (2) A 
school board member was convicted 
for violating a statute which prohib- 
ited members from taking any con- 
tract which the board was competent 
to make although the statute pre- 
scribed no punishment for its viola- 
tion. State v. Keeton, 9 Baxt. (Tenn.) 
559 


7 McElhiney v. Com., 22 Pa. 365. 
8. See Officers § 345. 


9. Robinson v. State, 
(Tenn.) 181. 


10. State v. Dean, 49 Kan. 558, 31 
Pan le Say 


Proceedings for recovery of hooks 
and papers see Officers § 216. 


2 Coldw. 


360 [56 C.J.] 


rule that de facto officers are criminally responsible 
for their official crimes,!! school directors cannot 
plead their own neglect, in failing to take the re- 
quired oath before entering into office, as a defense 
to a prosecution against them for wrongfully ap- 


“nr y 1 p . 12 
propriating school funds. 


[§ 247] 2. Prosecution and Punishment.** 
the legislature has placed the duty of instituting 
prosecutions against school officers for the violation 
of a criminal statute, exclusively upon a particular 
officer the prosecution must be commenced by him or 
under his authority.1¢ In the absence of any specific 
prohibition, the state may proceed in its own name 
where the main object of the conviction is to obtain 
performance of a duty of state wide interest, even 


1. 


See Officers § 379. 
12. Com. v. Ferguson, 8 Pa. Dist. 
120. 
13. Punishment by removal see 


supra § 187. 


14. Com. v. Swan, 19 Pa. Dist. 624. 

Lome COMmea wv. NVilisins).30isRa, Dist? 
213. 

16. See Indictments and Informa- 
tions 3" Cs iJiep' 548: 

17. See cases infra this note; and 


following notes. 


[a] Signature.—The fact that the 
word “foreman” is omitted from the 
Signature of the foreman on the re- 
turn of an indictment by a grand jury 
against a school officer is not a fatal 
defect as it may be amended. Com. 
v. Ferguson, 8 Pa. Dist. 120. 


[b] Oath of foreman of grand ju- 
ry.—Unless it is specifically provided 
otherwise the indictment is not nulli- 
fied by the fact that the foreman sign- 
ing the same was administered his 
oath at the same time as other mem- 
bers of the grand jury. Com. v. Fer- 
guson, 8 Pa. Dist. 120. 


[c] Fixing penalty.—Where_ the 
amount of the penalty imposed for 
failure to maintain a school depends 
on the sum that has been voted for 
school support, and the indictment 
alleges neglect to maintain a school 
for three successive years but fails to 
show the precise year when the of- 
fense was committed a judgment on 
a general verdict will be arrested for 
no certain penalty can be _ inflicted. 
Com. v. Sheffield, 11 Cush. (Mass.) 178. 


18. See Indictments and Informa- 
tions §§ 238-271. 

19. Lathrop v. State, 6 Blackf. 
(Ind.) 502; State v. Stiles, 40 Iowa 
148-" Com. Vv. Sheffield, 11 Cush. 
(Mass.) 178; State v. Demerritt, 64 
N. H. 313, 9 A 99; State v. Corbett, 


64 N. H. 311, 9 A 629; State v. Bailey, 
21 N. H. 185. 


[a] Acceptance of school con- 
tract.—An indictment seeking to con- 
vict a member of a district board 
for violating a statute prohibiting a 
member from accepting a school con- 
tract was held sufficient although it 
did not aver that defendant member 
took or received pay for the work 
he contracted to do, or that he acted 
with a corrupt motive, for the mak- 
ing of the contract implied a con- 
sideration and the thing done was 
prohibited regardless of corrupt mo- 


tive. State.) v. Keeton, 9§ 7 Baxt. 
_ (Tenn.) Hoo. 
[b] Breach of bond.—Where the 


statute imposes a fine on a school 
officer for knowingly being guilty of 
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When 


sought.?° 


an act which amounts to a breach 
of his official bond, the indictment 
to be: valid must show the condition 
of the officer’s bond to have been 
broken, and the breach should be so 
particularly assigned that if the ac- 
tion were on the bond the assign- 
ment would be beyond the reach of 
a special demurrer. Lathrop v. State, 
6 Blackf. (Ind.) 502. 


[c] Failure to perform duties im- 
posed by law.—An indictment suffi- 
ciently charges defendant with fail- 
ure to perform a duty imposed by 
law upon him as trustee, where it 
is alleged that defendant trustee 
failed in a duty to which he was 
assigned by the board and which was 
by statute imposed upon the latter 
for a board must necessarily perform 
its statutory duties through its mem- 
bers and the assignment of these 
duties to a member do not make 
them duties imposed by the board 
rather than by law. State v. Elliott, 
Sa SA Coos Uk Ska Se 


[d] Failure to report moneys re- 
ceived and dishursed.—An indictment 
against a school commissioner for 
violation of a statute requiring him 
to make a report of moneys received 
and disbursed by him is bad if it 
contains no express averment that 
he received money which he was 
bound to report. Lathrop v. State, 
6 Blackf.-(ind:) 502. 


[e] Issuance of false certificate. 
—An indictment charging the secre- 
tary of a school board with hav- 
ing issued a certificate alleged to be 
false, in that the person certified as 
being able to read and write the Eng- 
lish language intelligently was not 
in fact thus able, is fatally defec- 
tive in the absence of an allegation 
of an abuse of discretion or of malice 
or corruption on the part of defend- 
ant. Com. v. Swan, 19 Pa. Dist. 624. 


[f] Neglect of duty as to warrant 
for annual meeting.—(1) An indict- 
ment seeking to charge a district 
clerk with willfully neglecting a duty 
of his office in not recording the war- 
rant for the annual meeting must 
show that the clerk was under a law- 
ful duty to perform, and if it fails 
to allege that the warrant was is- 
sued and given to the clerk to record 
it is demurrable. State v. Demerritt, 
GAMING ell pol 359) FA 995 e8C2) And=an 
indictment charging a school district 
committee with willfully neglecting 
to give a district clerk the warrant 
for the annual meeting, with the af- 
fidavit of posting indorsed thereon, 
as required by statute, is bad if it 
does not allege that the warrant was 
duly issued and a copy or copies sea- 
sonably posted, for such an offense 
cannot be committed if the ‘“war- 


[$§ 246-247 


though it is provided that upon conviction the pre- 
seribed penalty shall go to the school district whose 
officer is punished.?® 


Indictment or information. 
with reference to an 
charging an offense against school laws.'* 
the case of other crimes,!® an indictment or infor- 
mation against a school officer for an offense against 
the school laws must allege the facts and circum- 
stances necessary to constitute the offense,?® and to 
show that defendant is a person coming within the 
scope of the statute under which the conviction is 
On the other hand, an indictment need 
not negative compliance with an exception to a stat- 
utory offense, which has been created by a subse- 


General rules!® apply 
indictment or information 
As in 


rant” does not exist nor could the 
committee certify to a posting that 
had not taken place, even though an- 
other offense was committed by a 
failure to issue a warrant and post 
a copy. State v. Corbett, 64 N. H. 
311, 9 A 629. 


[gs] Refusal to change site of 
schoolhouse.—An indictment seeking 
to convict the selectmen of a school 
district for breach of official duty in 
refusing to move the site of a school- 
house was quashed because it failed 
to show that the district had ac- 
quired the land to which it was de- 
sired the schoolhouse’ should be 
moved, and the selectmen had no 
power or duty to. place a schoolhouse 
on land not owned by the district. 
State v. Bailey, 21 N. H. 185. 


[h] _ Unlawful drawing of order.— 
An indictment for unlawfully draw- 
ing orders, which fails to allege that 
the claim for which the orders were 
drawn had not been audited and al- 
lowed, states no offense under a stat- 
ute providing that the board of di- 
rectors shall draw no order on the 
district treasury until the claim for 
which it is drawn has been audited 
ane allowed. State v. Stiles, 40 Iowa 


[i] Use of language of statute.— 
(1) Where an offense is defined by 
statute it is not necessary that the 
indictment employ the exact words 
of the statute, it being sufficient if 
equivalent terms or language convey- 
ing the same meaning are used. 
Duty v. State, 9 Ind. A. 595, 36 NE 
655. . (2) The rule that, as to stat- 
utory offenses, an indictment is suf- 
ficient if it alleges the offense sub- 
stantially in the language of the 
statute creating it has been applied 
to an indictment against a school of- 
ficer for violating a statutory duty 
to refrain from becoming interested 
in a contract for school supplies. 
Com. v. Miller, 31 Pa. Super. 309. 


Ci] Surplusage.— Where corrupt 
or dishonest intent is not an essen- 


tial element of the offense of be- 
ing interested in a school contract 
an allegation that defendant was 


“corruptly” interested in the contract 
is sSurplusage, and need not be 
Shas Com. v. Miller, 31 Pa. Super. 


20. Hall v. State, 80 Tex. Cr. 109, 
188 SW 1002. 


[a] Description of defendants.— 
An indictment charging members of 
a school board with a crime is not 
fatally defective because it speaks 
of defendants as being the “board 
of school directors” as this is suf- 
ficient to charge them in their offi- 
cial capacity. Com. y. Ferguson, 8 
Pass Dist.. 1205 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 247-250] 


quent statute, since this is a matter of defense to be 
shown by the accused.?1 Merely evidentiary facts 
need not be stated in the indictment.?? An indict- 
ment charging an unlawful interest in a school con- 
tract is not duplicitous because alleging that mate- 
rials were furnished under the contract to different 
schoolhouses.”* 


Evidence. A certificate of indebtedness issued by 
the accused is competent to prove the offense of is- 
suing such eertificate in violation of statute.2* Also, 
testimony of a teacher, which specifically names sup- 
plies for which a certificate of indebtedness was un- 


SCHOOLS AND SCHOOL DISTRICTS 


| 


[56 C.J.] 361 


lawfully issued, is competent even though the indict- 
ment generally alleges that a debt was unlawfully 
incurred by the certificate, without specifying the 
supplies for which it was incurred, for such testi- 
mony tends to sustain a charge that a debt was in- 
eurred.?° 


Punishment. Where the school district, and not 
its board of school directors, is under the law the 
corporate entity, a fine cannot be imposed upon the 
board of directors apart from the directors person- 
ally.?°® 


VI. AGENTS AND EMPLOYEES?’ 


[By Eustace W. Tomuinson ] 


[§ 248] A. Distinctions—l. Between Employee 
and Officer. In accordance with the general rules 
distinguishing a public office from a mere employ- 
ment,** one appointed or engaged, under statutory 
authority, to perform duties with respect to the 
public school system is an employee, and not an 
officer, where his tenure or term of office is not 
fixed cr prescribed by such statute?® and none of the 
sovereign power of the state is delegated to him.*° 


[§ 249] 2. Between Employee and Independent 
Contractor.*: In accordance with the general rules 
distinguishing between an employee and an inde- 
pendent contractor,?? the mere fact that one ap- 
pointed or engaged to perform services in connec- 
tion with the public schools or school property is 
required to pay out of his own compensation the 
salaries of assistants and the cost of supplies neces- 


the tenure of the ap- 


sary to the performance of his duties does not make 
him an independent contractor, rather than an em- 
ployee, where no term or tenure of employment is 
specified and he is subject in exercising his duties 
to the direction of school officers;** but where one 
agreeing to render services and furnish materials 
reserves control of the method of doing the work he 
is an independent contractor and not an employee.** 


[§ 250] B. Hiring or Employment—l. Power To 
Employ. Like other municipal corporations,*® school 
districts and other local school organizations have 
power, subject only to constitutional and statutory 
limitations upon the amount of indebtedness which 
they may ineur,*® to retain, appoint or employ and 
pay the compensation of such necessary employees 
or assistants, and such only, as the statute may au- 


State v. Cincinnati Bd. of Education, 


21. Com. v. Sheffield, 11 Cush.| not relating 
(Mass.) 178. 
[a] Illustration.—An indictment 


which sets out the offense of fail- 
ing to maintain a high school un- 
der one statute is not defective be- 
cause it fails to show that the school 
officers have not complied with a 
subsequent statute authorizing the 
maintaining of certain schools oth- 
er than the high school previously 


required. Com, v. Sheffield, 11 Cush. 
(Mass.) 178, 
22. 


Duty v. State, 9 Ind. A. 595, 
36 NE 655. 


{a] Mlustration.—What constitut- 
ed the consideration for the debt was 
held to be merely an evidentiary fact 
in a proceeding against a trustee for 
issuing a certificate of indebtedness 
against the school district in an un- 
lawful manner. Duty v. State, 9 Ind. 
A. 595, 36 NE 655. 


23. Com. v. Miller, 
309. 


24. Duty v. State, 9 Ind. A. 595, 
36 NE 655. 


31 Pa. Super. 


25. Duty v. State, supra. 

26. Com. Vv: Herr; 39 Pa. Super. 
454. 

27. School officers in general see 


supra §§ 132-247. 


28. See Officers §§ 18-27. 
29. State v. Sheats, 78 Fla. 583, 
83 S 508; Cross v. Fisher, 132 Tenn. 


31, 177 SW 43, AnnCas1916E 1092. 
[a] Held employees and not offi- 


cers,—(1) Assistant to the superin-. 


tendent of schools, appointed by the 
board of education under a statute 
authorizing such appointment -:but 


e 


pointee to any term of office or pre- 
scribing any fixed salary to be paid 
him. Cross v. Fisher, 132 Tenn. 31, 
177 SW 438, AnnCasi1916E 1092. (2) 
Rural school inspectors, under a stat- 
ute authorizing their appointment by 
the governor, to hold their positions 
subject to the state board of edu- 
eation, and making it their duty to 
visit and supervise rural schools, un- 
der the direction of the state super- 
intendent of public instruction. 
State"v. Sheats, 78 Fla. 583, 83 S 
508. (3) Where an attorney was em- 
ployed by a school district to defend 
a suit in a justice’s court, and the 
suit was subsequently discontinued 
and another suit brought on the same 
cause of action in a higher court, and 
after the commencement of proceed- 
ings in the latter court the electors 
of the district met and appointed a 
committee, of which the attorney 
was a member, to defend the suit, 
and a proposition to rescind the acts 
of the meeting was voted down at 
a subsequent meeting, there was a 
valid contract of employment of such 
attorney, and not merely the appoint- 
ment of a committee which would 
stand in the relation of public offi- 
cers to the district. McCaffrey v. 
Montello School Dist. No. 1, 74 Wis. 
100, 42 NW 103. 


30. State v. Sheats, 78 Fla. 583, 


| 83 S 508 


31. Contracts of school districts 
in general see supra §§ 504-619. 


32. See Master and Servant §$§ 
1517-1527. 
83. State v. Witt, 3 Oh. A. 414, 


20-Ob. Cir--Ct. -N- S, 529;- 35° Oh. Cir; 
Ct. 589 [overr contrary dictum in 


20h, 2A, 240, 20 QOhs Cir, Cts Ne ase 
520]. 
34. Travelers’ Ins. Co. v. Fayette 


Tp. School Dist. No. 1, 243 Mich. 97, 
219 NW 702; Lather v. Fayette Tp. 
School Dist. No. 1, 248 Mich. 90, 219 
NW 700. 


[a] Construction of school build- 
ing on “cost plus” basis.—Under a 
contract between a school district 
and another, whereby the latter 
agreed for a stipulated fee to con- 
struct a school building at a cost 
not exceeding a specified sum, and 
to purchase all materials and sup- 
plies at the cost of the district, all 
orders to be subject to its approval, 
and to furnish all equipment and per- 
sonal supervision, he was an inde- 
pendent contractor, and not an em- 
ployee of the district, in the absence 
of anything in the contract giving 
the district control over the method, 
time, or manner of doing the work; 
the control by the district of the 
order for materials or the price to 
be paid therefor being not directory 
of the performance of the work but 
merely a precaution against exceed- 
ing the maximum agreed cost. Trav- 
elers’ Ins. Co. v. Fayette Tp. School 
Dist. No. 1, 243 Mich. 97, 219 NW 
702, 703 (“The ‘cost plus’ method of 


payment does not convert an inde- 
pendent contractor into an em- 
ployee’); Lather v. Fayette Tp. 


School Dist. No. 1, 243 Mich. 90, 219 
NW 700. 


35. See Municipal Corporations §§ 
1616-1644. 
386. Limitations on amount of in- 


debtedness in general see 
626-638. 


infra §§ 
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thorize, either expressly or by implication,” and this 
rule has been applied with reference to the reten- 


37. See cases infra this note; and 


infra notes 38-43. 


[a] Implied power.—(1) Since the 
purpose and function of a school dis- 
trict is to maintain efficient schools, 
it possesses power, unless restricted 
by statute, to employ such persons 
as are required to accomplish that 
purpose. State v. Brown, 112 Minn. 
370, 128 NW 294. (2) In case of need 
such assistance as is necessary and 
reasonable may be furnished to a 
teacher to enable him to preserve 
order. Huse v. Lowell, 10 Allen 
(Mass.) 149. 


[b] Preference to war veterans.— 
(1) A statute providing for preferen- 
tiai employment of war veterans in 
every public department of the state, 
counties, cities, or villages does not 
apply to school districts, and so does 
not require districts to give prefer- 
ence to veterans in hiring employees, 
Peo. v. Hayward, 19 App. Div. 46, 
46 NYS 1083. (2) School district as 
corporate entity distinct from coun- 
ty, city, or town see supra § 47. 


Delegation of powers of district 
iets to agents or others see supra 
§ - 


Powers of school districts in gen- 
eral see supra § 46. 


38. See cases infra this note. 


[a] Implied power.—In the ab- 
sence of statutory provision to the 
contrary, power granted to a district 
board to erect schoolhouses implies 
as a necessary incident thereto the 
right to employ an architect to pre- 
pare plans and specifications there- 


for. Harris v. Cooley, 171 Cal. 144, 
152 P 300; Kistner v. Pomeroy, 84 
Cal. A. 550,. 258 P 619; .Wyckoift v. 


Force, 61 Cal. A. 246, 214 P 489; Peo. 
v. Utica Bd. of Education, 198 App. 
Div. 476, 190 NYS 798; ‘Pierce v. Un- 


ion Free School Dist. No. 12 Bd. of 
Education, 125 Misc. 589, 211 NYS 
788; Erb v. Dresden Public School 


Bd., 18 Ont. L. 295, 12 OntWR 864, 
13 OntWR 503. 


[b] To design building of exces- 
sive cost.—A district board is with- 
out power to employ an architect to 
design a school building which is to 
cost more than the sum the board is 
authorized to expend therefor. 
Perkins v. Newark Bd. of Education, 
(161 Fed. 767. 


{[c] Necessity that construction 
fund be authorized or available.—(1) 
It has been held that an architect 
may be employed to plan a school 
building, provided the district board 
acts reasonably and in good faith, 
even though the construction of a 
pbuilding has not been authorized by 
the electors of the district and funds 


have not been provided or made 
available therefor. Fiske v. Lincoln 
School Dist., 59 Nebr. 51, 80 NW 


265, 58 Nebr. 163, 73 NW 392; Jacob- 
berger v. Multnomah County School 
Dist, No.1, 122 Or. 124, 256, P 652. 
(2) But under a statute making it 
unlawful for the district board to 
make any contract the performance 
of which would involve the expendi- 
ture of money, in excess of funds le- 
gally at the disposal of the board, 
it seems that a contract for the em- 
ployment of an architect is void if 
no provision has been made to ren- 
der available the funds necessary to 
pay the architect (Wysong y. Town 
Dist. Bd. of Education, 86 W. Va. 
57, 102 SE 733), (3) although where 
bonds have been authorized the fact 
that they have not been sold and the 
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proceeds thereof have not been 
ceived and deposited in the district 
treasury does not invalidate such a 
contract (Page v. Harlingen Inde- 
pendent School Dist., (Tex. Civ. A.) 
28 SW (2d) 829; Wysong v. Town 
Dist. Bd. of Education, 86 W. Va. 57, 
102 SE 733. Compare Alpine Inde- 
pendent Dist. v. Jacob, (Tex. Civ. A.) 
170 SW 795 [holding that a contract 
with an architect was unenforceable 
where there were no funds available 
to pay his compensation except those 
to be raised by bonds for the con- 
struction of the building which he 
was employed to design, and where 
the contract with him was made be- 
fore the sale of such bonds, contrary 
to a statutory provision contemplat- 
ing the making of construction con- 
tracts only after the sale of the 
bonds and the disbursement of their 


awards only to satisfy such con- 
tracts]).' 
[ad] Power as affected by amount 


of compensation to be paid.—(1) A 
contract for the employment of an 
architect is not void, as involving 
an unlawful expenditure or waste of 
public funds, because it is shown 
that another architect might have 
been employed to render the same 
services for a lesser fee, since the 
selection of an architect involves the 
personal elements of ability, training, 
experience, and integrity, which pre- 
sumably were considered in making 
the selection and would justify the 
contract to pay the larger compensa- 
tion. State v. Brown, 159 Tenn. 591, 
21 SW (2d) 721. (2) Compensation 
of district employees in general see 
infra § 253. 


[e] Power as dependent upon ap- 
proval of superior board or officer. 
—Under a statute requiring the ap- 
proval by a designated officer or 
board of contracts for the erection 
of school buildings or any part there- 
of, it has been held that a contract 
employing an architect to design 
such a building is void without such 
approval. Fletcher v. Closter Bor- 
ough Bd. of Education, 85 N. J. L. 1, 
88 A 884. 


39. See cases infra this note. 


[a] Statutory power to employ 
counsel in actions.—A statute author- 
izing the employment of counsel in 
all actions brought by or against a 
school district or its officers does not 
give power to employ counsel to rep- 
resent the district or board in an ap- 
peal to the county superintendent 
from an order made by the board, 
since such an appeal is not a suit or 
action within the meaning of the stat- 
ute, and the district is not an inter- 
ested party to the proceeding, even 
though it is a formal party under the 
statute. Templin v. Fremont Dist. 
Tp., 36 Iowa 411. 


[b] Statute authorizing retainer of 
regular counsel on annual salary.—A 
statute providing that a board of edu- 
cation shall have power to elect an at- 
torney and contract with him for a 
term not to exceed a year, the attor- 
ney to receive an annual salary not 
exceeding a specified sum, does not 
disable the board from employing 
other counsel in addition to its regu- 
lar attorney to represent it in litiga- 
tion. State v. Melcher, 87 Nebr. 359, 
127 NW 241. 


[c] Implied power.—(1) In the ab- 
sence of statutory restriction, a school 
district has power, aS a necessary in- 
cident of its duties and authority, to 
employ legal counsel. Beers v. Lash- 


re- /er, (Iowa) 229 NW 821; 


“other or 
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tion or employment of architects?® or eounsel?® and 


Eagle Rural 
Independent School Dist. v. Daly, 201 
Iowa 286, 207 NW 124; Fleischmann 
v. Graves, 235 N. Y. 84, 138 NE 745; 
Gould v. Union Free School Dist. No. 
9 Ba. of Education, 34 Hun (N. Y.) 
16; Oklahoma City Bd. of Education 
v. Thurman, 121 Okl. 108, 247 P 996; 
Arrington v. Jones, (Tex. Civ. A.) 191 
SW 361. Compare Denman v. Web- 
ster, 139 Cal. 452, 73 P 139, 7 Cal. Un- 
rep. Cas. 65, 70 P 1063 (contrary dic- 
tum, but apparently recognizing that 
such power exists in some circum- 
stances). (2) The power to employ 
counsel is necessarily incident to the 
authority of a district to sue and be 
sued. Blount v. Baker, 177 Ark. 1162, 
9 SW (2d) 802; State v. Aven, 70 Ark. 
291, 67 SW 752; Ward v. San Diego 
School Dist., 203 Cal. 712, 265 P 821 
[aff (A.) 259 P 349, and dist Denman 
v. Webster, 139 Cal. 452, 73 P 139, 7 
Cal. Unrep. Cas. 65, 70 P 1063]; Kings- 
bury v. Quincy Centre School Dist., 12 
Metc. (Mass.) 99; Merrey v. Paterson 
Bd. of Education, 100 N. J. L. 273, 126 
A 215; Fleischmann v. Graves, 235 N. 
Y. 84,138 NE 745; Arrington v. Jones, 
(Tex. Civ. A.) 191 SW 361. To same 
effect State v. Melcher, 87 Nebr. 359, 
127 NW 241. See Lonoke County Bid. 
of Education v. Lonoke County, 181 
Ark. 1046, 29 SW (2d) 268 (dictum). 


{d] Where official legal adviser 
designated by statute.—(1) It has 
been held that a statute making it 
the duty of the county or prosecuting 
attorney to fuanish, free of charge, 
legal advice to school boards and offi- 
cers when requested so to do does not 
make it mandatory upon such board 
or officer to employ the county attor- 
ney when legal advice is needed, but 
additional counsel may be 
retained. Eagle Rural Independent 
School Dist. v. Daly, 201 Iowa 286, 207 
NW 124; Mollohan vy. Cavender, 75 
W. Va. 36, 83 SE 78, LRA1917D 248, 
AnnCas 1918A 499. See State v. Gage, 
107 Wash. 282, 181 P 855 (holding that 
such a statute does not restrain, mod- 
ify, or define the powers of district 
boards to employ counsel, and that 
special counsel may be employed, at 
least where the prosecuting attorney 
cannot act). (2) There is, however, 
authority for the rule that a district 
furnished by law with an official ad- 
viser or attorney cannot employ other 
counsel (Denman v. Webster, 139 Cal. 
452, 73 P 139, 7 Cal. Unrep. Cas. 65, 70 
P 1068; Oklahoma City Bd. of Educa- 
tion v. Thurman, 121 Okl. 108, 247 P 
996. See Jackson v. Minneapolis Bd. 
of Education, 112 Minn. 167, 127 NW 
569 [decided under a statute expressly 
so providing]), (3) unless it has ex- 
hausted every means available to it to 
procure the services of the attorney 
provided by public authority to act 
for it without expense (Denman v. 
Webster, Supra), (4) as where such 
attorney refuses to act for the district 
(Ward v. San Diego School Dist., 203 
Cal, 712, 2655P \.82) [aff CAty 259 
349]). (5) Where the city solicitor or 
corporation counsel of a city, being ~ 
by law the official legal adviser of and 
attorney for the board of education 
of the city, takes a position in a pend- 
ing controversy adverse or opposed 
to the position taken by the board, or 
refuses to act for it, it has power to 
employ independent counsel to advise 
and represent it and to assert its con- 
tentions. Fleischmann y. Graves, 235 
N. Y. 84, 188 NE 745; Cincinnati 
School Dist. Bid. of Education vy. Cin- 
cinnati School Dist. Bd. of Education, 
22 Oh. Cir. Ct. N. S. 439 [aff 17 Oh 
NPNS 439]. 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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to the employment of janitors*® engineers,*! clerical 
assistants,*” and other employees.** 


[e] Power as dependent on wheth- 
er interests of schools are involvea.— 
(1) A school district is without power 
to employ counsel and pay his com- 
pensation out of public funds in mat- 
ters not involving the interests of the 
schools. Denman v. Webster, 139 Cal. 
452, 73 P 139, 7 Cal. Unrep. Cas. 65, 
70 P 1063; Byrne v. Covington Bd. of 
Education, 140 Ky. 531, 131 SW 260. 
To same effect Templin v. Fremont 
Dist. Tp., 36 Iowa 411; Oklahoma City 
Bd. of Education v. Thurman, 121 Okl. 
108, 247 P 996. (2) But where the 
controversy involves the power of a 
district board or officer and the valid- 
ity of the exercise of such power 
counsel may properly be employed at 
the expense of the district to uphold 


such acts. Cowles v. Rome Indepen‘d- 
ent School Dist., 204 Iowa 689, 216 
NW 83. 


[f{] Employment to secure or de- 
feat legislation.—A school district has 
no authority to employ counsel and 
expend district funds in an attempt to 


‘secure or defeat the enactment of 


Graves v. Diamond Hill 
(Nex, Civ. 


legislation. 
Independent School Dist., 
A.) 243 SW: 638. 


{g] Actions by or against school 
officers in individual capacities.—(1) 
Members of a district board are with- 
out authority to employ counsel, or 
bind the district for their fees for the 
purpose of contesting the constitu- 
tionality of legislation terminating 


their offices, since the validity of such | 


statute is a matter personal to the 
members of the board. Smith v. 
Pittsburgh School Dist., 70 Pa. Super. 
184. (2) Similarly, half the members 
of a board have no authority to em- 
ploy counsel at the expense of the ‘dis- 
trict to prosecute a proceeding in 
mandamus against the other members 
to compel them to meet with plaintiffs 
so that the business of the district 
might be transacted. Byrne v. Cov- 
ington Bd. of Education, 140 Ky. 531, 
131 SW 260. (38) And a minority of 
the members of a board is without 
power to employ an attorney at the 
expense of the district to bring a suit 
to enjoin an action duly taken by the 
majority. Blount v. Baker, 177 Ark. 
1162, 9 SW (2d) 802. (4) But under 
a statute providing that in all cases 
where action is instituted by or 
against a school officer the board may 
employ counsel, the board may em- 
ploy counsel at the expense of the dis- 
trict even in an action brought 
against a school officer individually. 
Eagle Rural Independent School Dist. 
v. Daly, 201 Iowa 286, 207 NW 124. 
(5) And so school directors who are 
honest in the performance of their 
duties, even though they were mis- 
taken as to their powers and so have 
acted illegally, have power under such 
statute to employ counsel at the ex- 
pense of the district in an action 
prought against them on account of 
such acts. Scott v. Hardin Independ- 
ent School Dist., 91 Iowa 156, 59 NW 
15. (6) Such statute does not apply, 
however, where action is brought 
against a school officer on account of 
corrupt or fraudulent acts by him. 
Seott v. Hardin Independent School 
Dist., supra. 


[h] Member of district board may 


ing with a school district or board for employment is 
bound to know the extent of its authority to make 
such contract,#* and a district may successfully de- 
fend an action on an unauthorized contract of em- 
ployment on the ground that it is ultra vires;*°> but 
a district having power to make a.contract cannot 
rely, as a defense to an action thereon, upon its 
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One contract- | the statute.4® 


be employed by the district or board 
as its counsel, in a proper case, and 
be paid the value of his services as 
such. Gould vy. Union Free School 
Dist. No. 9 Bd. of Education, 34 Hun 
CNEGY2) at: 6; 


Duty of prosecuting attorney to 
represent school district see District 
and Prosecuting Attorneys § 32 text 
and note 63. 


40. See cases infra this note. 


[a] General statutory power to 
elect employees.—Under a statute au- 
thorizing a school board to elect prin- 
cipals, teachers, and employees, and 
fix their salaries, the board has pow- 
er to employ a janitor and fix his 
salary, and, having done so, is under 
a duty to pay the salary thus fixed 
out of the funds coming into its 
hands for educational purposes. 
Oberdorfer v. Louisville School Bd., 
120 Ky. 112. 85 SW 696, 27 KyL 508. 


_[b] Implied power.—A statute pro- 
viding that the district board shall 
have the care and keeping of the 
school buildings and shall provide 
that the floors be swept and fires made 
gives the board authority to employ 
a janitor. Taylor v. Bates County 
School Dist. No. 3, 60 Mo. A. 372. 


[c] In what board or officer power 
resides.—The district board, or board 
vested with the general duty of con- 
ducting and managing the schools, 
rather than an officer or board having 
merely custody and supervision of 
school buildings and property, is-the 
proper agency to employ janitors for 
such buildings. Wiggins v. Graham 
County Bd. of Education, 198 N. C. 
301, 151 SE 730; Farmer v. Haley, 
TOO, Vital oyplisib, AG 22. 


41. See case infra this note. 


[a] Statute authorizing employ- 
ment of workmen.—A statute giving a 
board of education power to employ 
“necessary workmen” confers author- 
ity to employ an engineer to have 
charge of the heating apparatus of a 
school building. Peo. v. Long Island 
City Bd. of Education, 84 Hun 417, 32 
NYS 3877. 


42. See case infra this note. 


[a] Power limited by appropria- 
tion for salaries.—Where provision is 
made by statute for the employment 
by the superintendent of clerical as- 
sistants and he is allowed not to ex- 
ceed a specified amount for their com- 
pensation, he cannot exceed the 
amount so specified in employing as- 
sistants. Greene v. Gilbert, 168 Ky. 
380, 182 SW 202. 


43. See cases infra this note. 


[a] Construction superintendent. 
—(1) A committee appointed at a dis- 
trict meeting to superintend the erec- 
tion of a schoolhouse is not required 
to perform such duty as a personal 
trust, but may employ another to act 
as superintendent of such construc- 
tion. Junkins v. Doughty Falls Un- 
ion School Dist., 39 Me. 220. (2) It 
has been held that one of the members 
of such a committee or of a district 
board may be employed by it as such 
Superintendent, in the absence of cor- 


Power of school officer or teacher.*” 
cer has no implied or inherent power, as such, to 
make a contract of employment which will be bind- 
ing upon the district,*® nor does a teacher have any 
such power,*® even though the services are necessary 
and the district board has failed to provide for 
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failure to comply with preliminary requirements of 


A school offi- 


ruption or fraud. (Junkins v. Doughty 
Falls Union School Dist., supra), (3). 
but there is also authority to the con- 
trary (Smith v. Dandridge, 98 Ark. 
38, 185 SW 800, 34 LRANS 129, Ann 
Cas1912D 1130; Weitz v. Des Moines 
Independent Dist., 78 Iowa 37, 42 NW 
577; Moore v. Toledo City Independ- 
ent Dist., 55 Iowa 654, 8 NW 631). 
(4) Supervision of construction of 
school buildings in general see infra 


§ 471 


[b] Sanitary agent.—Under a stat- 
ute providing that if the court shall 
approve the reasons given by a dis- 
trict board for the appointment of a 
sanitary agent, and shall also approve 
the compensation to be paid him, the 
board shall have authority to appoint 
such sanitary agent for such term as 
may be designated by the court and 
pay his compensation out of the 
school funds, the court will regard the 
statements of the school board’s peti- 
tion as prima facie correct, and its 
suggestions as to the person to be ap- 
pointed and the compensation to be 
paid will ordinarily be accepted and 
approved by the court. In re West 
Wheatfield Tp.’s Sanitary Agent, 24 
Pa. Co. 182. 


Teachers and superintendents see 
infra §§ 258-405. 


44,. Perkins v. Newark Bd. of Edu- 
cation, 161 Fed. 767; Fletcher v. 
Closter Borough Bd. of Education, 85 
N. J. L.. 1, 88 A 834; Shaw, v. Beltz- 
hoover Sub-School Dist., 23 Pa. Dist. 
446. See Ritter v. Harrisburg School 
Dist., 291 Pa. 439, 140 A 126 (apply- 
ing the rule). 


45. Jackson v. Minneapolis Bd. of 
Education, 112 Minn. 167,127 NW 569; 
Fletcher vy. Closter Borough Bd. of 
Education, 85 N. J. L. 1, 88 A 834. 


Right of employee to compensation 
for services rendered under ultra vires 
contract see infra § 258. 


46. Peo. v. Utica Bd. of Education, 
198 App. Div. 476, 190 NYS 798. 


{a] Failure to pass resolution of 
necessity.—In an action by an em- 
ployee to recover his agreed compen- 
sation, a school district cannot rely 
by way of defense, upon its failure 
or omission to pass a resolution, re- 
quired by statute, setting forth the 
necessity for the work, and estimat- 
ing the amount of funds necessary 
to accomplish it. Peo. v. Utica, Bd. of 
Pe eeOn, 198 App. Div. 476, 190 NYS 


47. Powers of school officers gen- 
erally see supra §§ 202-218. 


48. Fla.—Clifton v. State, 76 Fla. 
244, 79 S 707. 


Ind.—Gaddis v. Barton School Tp., 
89 Ind. A. 369, 164 NE 499. 


Ky.—Beauchamp v. Snider, 170 Ky. 
220, 185 SW 868. 
Pa.—Com. v. Kerr, 25 Pa. Co. 645. 


Vt.—Harrington v. Alburgh Sixth 
School Dist., 30 Vt. 155. 


49. Taylor v. Bates County School 
Dist. No. 8, 60 Mo. A, 372. 


364 [56 C.J.] 


them.>° 


[§ 251] 2. Mode of Employment—a. In General. 
The general rule that a school district or other lo- 
cal school organization can be bound only by the 
formal acts of its governing board convened in a 
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[§ 252] b. Contracts of Employment.’* 
tract of employment made by a school district or 
local school organization must, 
other contract,®® embody a valid offer and accept- 
and comply with any statutory require- 
ments as to its form 


other 


ance,°® 


meeting duly called or held, and not by informal 


discussion or by the aets of individual members of 
such board,®! apples to the hiring of employees, 
A school district or board 
of directors haying power to hire employees may 
either hire each employee needed and fix his com- 
pensation for the services rendered by him, or hire 
only a general or superior employee and require him 
to employ his necessary assistants and pay them out 


counsel, and the lke.®? 


of his own compensation.** 


50. Taylor v. Bates County School] 
Dist. No. 3, supra. 

51. See supra § 205. 

52. Ark.—Dierks Special School 


Dist. v. Van Dyke, 152 Ark, 27, 237 
SW 428. 


Tll—McLean County Schools v. 
Martin, 255 Ill. A. 206. 


Iowa.—Beers v. Lasher, 229 NW 
821. 
Ky.—Byrne v. Covington Bd. of 


Fducation, 140 Ky. 531, 131 SW 260. 


Mo.—Miller v. Alsbaugh, (A.) 2 SW 
(2d) 208. But see Thompson v. 
School Dist. No. 4, 71 Mo. 495 (holding 
that an attorney may be employed by 
the members of a board acting in- 
formally and without formal resolu- 
tion, since exigencies may arise which 
would compel the immediate employ- 
ment of an attorney and where delay 
might prove greatly detrimental to 
the interests of the district). 


N. D.—Gillespie v. McLean County 
Common School Dist. No. 8, 56 N. D. 
194, 216 NW 564. 


Okl.—Carney Bd. of Education v. 


News Dispatch Printing, etc., Co., 117 
Okl. 226, 245 P 884. 
Pa.—Thalman v. Mt. Albion Sub 


School Dist., 34 PittsbLegJNS 261. 


Wis.—Sigel School Dist. No. 4 v. 
Industrial Commn., 194 Wis. 342, 216 
NW 844. 


53. State v. Witt, 3 Oh. A. 414, 20 
Oh) Cirs Ct. Na 8.1529, 850Oh.Cirs Ct 
589. 


Status of one required to employ 
and pay assistants as employee or in- 
‘dependent contractor see supra § 249. 


54, Contracts with teachers and 
superintendents see infra §§ 303-327. 


Recovery of compensation for serv- 
ices on implied contract to pay rea- 
sonable value see infra § 253 


55. See Contracts §§ 46-121. 


Contracts of school districts gener- 
ally see supra §§ 504-619. 


56. See cases infra this note. 


[a] Failure of minds to meet.—An 
offer of employment by a school dis- 
trict and a purported acceptance of 
such employment do not constitute a 
contract where the terms of the ac- 
ceptance differ from those of the of- 
fer, since the minds of the parties 
have not met. Perkins v. Ridgeway 


{ndependent School Dist., 99 Mo. A. 
483, 74 SW 122 

[b] Acceptance within specified 
time.—A district board making an 


offer of employment may lawfully re- 
guire that such offer be accepted, if 


is a party.°° 


at-all, within a specified time; and 
where such requirement is made an 
offer not accepted within such time 
does not effect a contract of employ- 
ment. Hopkins v. Sanderson, 31. Cal. 
AL tAT S159) P0642 


[c] Acceptance by entering upon 
duties.— Where one acts upon a pro- 
posal for employment made to him by 
a school district and enters upon the 
duties of such employment his ac- 
ceptance of the proposal is sufficiently 
indicated, in the absence of any re- 
quirement of express notification of 
acceptance. Jacobberger v. Multno- 
mah County School Dist. No. 1, 122 
Or. 124, 256 P 652. 


57. See cases infra this note. 


[a] Written contract.—(1) Where 
district contracts are required by 
statute to be in riting the district 
is without authority to contract in 
any other mode, and an oral contract 
is’ void.) ‘Terry ve St. slouis: Bd! Toft 
Education, 84 Mo. A. 21 [dist Page v. 
Township 57 Bd. of Education, 59 Mo. 
264]; Taylor v. Bates County School 
Dist. No. 3, 60 Mo. A. 372. To same 
effect Perkins v. Ridgeway Independ- 
ent School Dist., 99 Mo. A. 483, 74 SW 
122. (2) A statute providing that no 
expenditure of more than a specified 
amount shall be made by a district 
except in accordance with the provi- 
sions of a written contract applies to 
a contract of employment where the 
compensation of the employee exceeds 
the statutory amount, and a verbal 
contract in such case is unenforceable. 
Rapp v. Las Vegas Bd. of Education, 
CNMI) 28 7 Ode 


[b] Seal.—Where contracts made 
by corporations are required to be 
sealed, a contract of employment 
made by a school district and bear- 
ing no seal is unenforceable unless it 
has become fully executed. Start v. 
West Mersea School Bd., 15 T. L. R. 
442; Barrie Public School Bd. v. Bar- 
rie? 19I*OntePrivs's. 


58. See cases infra this note. 


[a] Thus (1) a statute requiring 
district contracts exceeding a _ speci- 
fied sum or cost to be awarded upon 
competitive bidding to the lowest bid- 
der does not apply to a contract for 
the employment of an architect, since 
the nature of such employment ren- 
ders impracticable, if not impossible, 
such a mode of selecting an architect. 
Peo. v. Utica Bd. of Education, 198 
App. Div. 476,190 NYS 798; Weathers 
v. Layton, 104 Okl. 14, 230 P 750; State 
v. Brown, 159 Tenn. 591, 21 SW (2a) 
721. (2) Similarly, such a statute is 
not applicable to a contract of em- 
ployment between a district and an 
inspector or superintendent of con- 
struction to oversee the erection of a 


Construction of contract. 
ing the construction of contracts of employment®® 
are applicable to contracts to which a school district 


[§§ 250-252 
A con- 


like every 


and requisites.°®* 


Award on competitive bidding. Statutes requir- 
ing school districts to advertise for bids and award 
contracts to the lowest bidder are ordinarily held 
not to apply to contracts with employees or for per- 
sonal services.°® 


The usual rules respect- 


school building. Hibbs v. Arensberg, 
276 "Pa. 24,119) A) T7274 (3) A> contract 
for the services of an architect to 
prepare plans, drawings, and specifi- 
cations, and in making preliminary 
studies for the erection of a school- 
house, is for professional services 
within an exception from the require- 
ment of a statute providing that con- 
tracts for expenditures of school 
funds, except those for- professional 
services, Shall be let only after adver- 
tising for proposals and to the lowest 
bidder. Rosatti v. Cass County Com- 
mon School Dist. No. 96, 52 N. D. 
931, 204 NW 833. (4) A statute pro- 
viding that contracts for building, re- 
pairing, enlarging, or furnishing a 
school house shall be let to the low- 
est bidder after public advertisement 
does not apply to a contract of em- 
ployment of a janitor. Fehl v. Cincin- 
nati City School Dist. Bd. of Educa- 
tion, 23 OhNPNS 409. 


Advertisement for proposals and 
award of contract to lowest bidder in 
general see supra §§ 520-534. 


nae See Master and Servant §§ 15- 
Construction of contracts generally 
see Contracts §§ 481-592. 


60. See cases infra this note. 


[a] Language and intention of 
parties.—A contract of employment 
made by a school district will be con- 
strued according to the plain import 
of its language, viewed in the light 
of the circumstances and the apparent 
understanding of the parties at the 
time it was made... Omaha School 
Dist. v. McDonald, 68 Nebr. 610, 94 
NW 829, 97 NW 584. 


-[b] Separate writings.—(1) Where 
one is employed by a district under 
a resolution hiring him on the terms 
set out in correspondence between the 
parties, such correspondence and all 
the representations or assurances 
therein made must-be taken into con- 
sideration in determining the condi- 
tions of the employment. Pierce v. 
Union Free School Dist. No. 12 Bad. of 
Education, 125 Misc. 589, 211 NYS 788. 
(2) Where a contract of employment 
is made contemporaneous with an- 
other contract as part of one trans- 
action, such contracts will be read 
together, and each is to be construed 
with reference to the other. Bliss v. 
Manilla Special School Dist., 141 Ark. 
316, 216" 2Siwe 7008 = 1(3)) So, where a 
school district entered into a contract 
employing an architect which provid- 
ed that it should be null and void if 
the district could not get the neces- 
sary money on bonds to be sold for 
such purpose, and at the same time 
the architect contracted to purchase 
certain of the bonds, such instruments 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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Ratification. In accordance with the general rules ; agreement or the terms upon which he was hired.®? 


relating to ratification of district contracts,®! a prop- 
er contract of employment made in behalf of a school 
district by one acting without authority or in an 
improper manner may be ratified and so rendered val- 
id and enforceable,*? and is ratified by acceptance of 
the services of the employee with knowledge of its 
existence,®* except, it has been held, where a dis- 
trict has.authority to make contracts in writing 
only, in which ease the ratification must be in writ- 
but a contract void 
in the beginning for want of power on the part of 
the district to make it cannot be ratified.®* 


ing in order to be effectual ;°+ 


[§ 253] C. Compensation®*— 


eonstitute one contract and should be 
construed together; and so, if the 
architect fails or refuses to carry out 
his agreement to purchase such bonds, 
his employment is at an end and he 
has no right to compensation. Bliss 
v. Manilla Special School Dist., supra. 


61. See infra §§ 586, 587. 


Ratification by district board of un- 
authorized acts of school officers or 
directors see supra § 208. 


62. Page v. Harlingen Independent 
School Dist., (Tex. Civ. A.) 23 SW 
(2d) 829, 832 [cit Cye]. And see cases 
infra note 63. 

63. Ark.—Blount v. 
1162, 9 SW (2d) 802. 


Iowa.—Beers v. Lasher, 


Baker, 177 Ark. 


229 NW 


; 22k. 


N. D.—Gillespie v. McLean County 
Common School Dist. No. 8, 56 N. D. 
194, 216 NW 564 [cit Cyc]. 


Okl.—Carney Bd. of Education v. 
News Dispatch Printing, etc., Co., 117 
Okl. 226, 245 P 884. 


Tex.—Page v. Harlingen Independ- 
ent School Dist., (Civ. A.) 23 SW (2d) 
829, 832 [cit Cyc]. 


Gompare Miller v. Alsbaugh, (Mo. 
A.) 2 SW (2d) 208 (holding that a 
board cannot bind itself to take speci- 
fied action on a question which would 
come before it in the future, and 
therefore that an agreement by a dis- 
trict board to issue a warrant at a fu- 
ture date in payment for services 
rendered is not a ratification of the 
eontract of employment); Earn ge 
ton v. Alburgh School Dist. No. 6, 
Vt. 155 (hoiding that the mere Enowie 
edge by the officers and directors of a 
school district of the pendency of a 
suit against the district and of the 
employment of counsel to defend it 
does not show acquiescence by the 
district in the unauthorized employ- 
ment of such counsel). 


64. Miller v. Alsbaugh, 
SW (2d) 208. 

65. Blount v. Baker, 177 Ark. 1162, 
9 SW (2d) 802. 


66. Of teachers and superintend- 
ents see infra §§ 363-395. 


‘Right of discharged employee to be 
paid salary to end of week or month 
see infra § 256 note 87 [c]. 


67. See Municipal Corporations § 
1652. 


Right of employee to compensation 
in general see Master and Servant § 


(Mo. A.) 2 


1. In General. 
in the ease of employees of other municipal corpora- 
tions,®” the right of one employed by a school dis- 
triet or other local school organization to compen- 
sation for his services depends primarily upon his 
contract of employment,®* and he has no right to 
compensation for services not complying with his 


As 


irichen. 


192. 


School district as pitas ea corpo- 
ration see supra 


68. See cases inten: this note. 


[a] Compensation for extra serv- 
ices.—Under a contract between a 
school district and an architect where- 
by the former agreed to pay the lat- 
ter for services rendered necessary 
by delinquency of the contractors or 
delay in completing the work, pro- 
vided the ‘district should be reim- 
bursed therefor by the contractors, 
the architect is entitled to be paid for 
services resulting from delay out of 
funds retained by the district under 
a liquidated damages clause of the 
construction contract, but is not en- 
titled to pay for any services made 
necessary by a delinquency for which 
the district was not reimbursed. Na- 
tional Loan, etc., Bank v. Gustafson, 
157 S.C. 228, 154 SH 167. 


[bl Architect’s commission where 
building project abandoned.—W here 
an architect’s fee for planning a 
school building was fixed by his con- 
tract at a specified percentage of the 
low bid for the construction, and the 
project was abandoned by the district 
after plans had been prepared without 
bids having been received or any con- 
tract let, the architect’s fee is to be 
computed unon the basis of the fair 
cost of the building as planned. Berg 
v. Utica BA. of Mdueation, 213 App. 
Div: 35%, 210 NYS-686. 


[ec] Statute requiring approval of 
bnilding plans as affecting architect’s 
right to compensation.—A statute re- 
quiring that plans for school buil'd- 
ings shall be approved by a designat- 
ed board or officer does not, in the ab- 
sence of express provision to the con- 
trary, make such approval a condition 
precedent to the right of the architect 
by whom the plans were prepared.to 
receive his agreed compensation. 
Kistner v. Pomeroy, 84 Cal. A. 550, 
258 P 619. 


[d] In New York city, under 
Greater New York Charter § 56, re- 
quiring the board of aldermen of the 
city to fix the salary of every officer, 
with certain exceptions, whose com- 
pensation is paid out of the city treas- 
ury, the board of education of the city 
has no power to fix the salary to be 
paid to a school employee who is paid 
out of funds raised, received, and dis- 
bursed by the city. Farrell v. New 
York Bd. of Education, 113 App. Div. 
405, 98 NYS 1046; Peo. v. New York 
Bd. of Education, 104 App. Div. 162, 


Unauthorized or irregular contracts.*? 
ployee cannot recover his agreed compensation un- 
der an unauthorized contract,** or one made in be- 
half of the district by an officer or board not au- 
thorized to bind it, or without the formalities of 
law,‘* nor can recovery be had on a contract of 
employment by one who, because he was a member 
of the district board, was disqualified to accept 
the employment, under the rule relating to per- 
sonal interest of officers in contracts of the dis- 
but where the services rendered are’ such 
as the district might lawfully have contracted for, 


One duly employed under a contract not fixing his 
compensation is entitled to the reasonable value 
of his services.’° 
tract of employment is rendered impossible by an 
act beyond the control of the parties, the employee 
is entitled to recover the value of the services ac- 
tually rendered by him.7 


Where full performance of a con- 


An em- 


93 NYS 300; Lester v. Board of Edu- 
cation, 119 NYS 887. 


69. Pierce v. Ridgeway, ete., Union 
Free School Dist. No. 12 Bd. of Edu- 
cation, 125 Misc. 589, 211 NYS 788; 
Ritter v. Harrisburg School Dist., 291 
Pa. 439, 140 A 126, 


[a] Architect designing building 
of excessive cost.—(1) An architect is 
not entitled to his fee where his plans 
call for a building to cost substantial- 
ly in excess of the amount spécified in 
or contemplated by his contract of 
employment. Pierce v. Ridgeway, 
etc., Union Free School Dist. No. 12 
Bd. of Education, 125 Mise. 589, 211 
NYS 788; Ritter v. Harrisburg School 
Dist., 291 Pa. 439, 140 A 126. (2) But 
proof that a school building suitable 
for the purpose and having the same 
general features could be built for 
less money under different plans does 
not affect the right of an architect to 
compensation where his plans are 
made in good faith and within the 
cost range contemplated at the time 
of his employment. Berg v. Utica Bd. 
of Education, 224 App. Div. 286, 229 
NYS 715. 


70. Driscoll v. Council Bluffs Inde- 
pendent School Dist., 61 Iowa 426, 16 
NW 291; McCaffrey v. School Dist. 
No. 1, 74 Wis. 100, 42 NW 103; Erb 
v. Dresden Public School Bd., 18 Ont. 
L. 295, 12 OntWR 864, 13 OntWR 503. 


71. Wysong v. Town Dist. Bd. of 
Education, 86 W. Va. 57, 102 SW 733. 


72. Contract of employment gen- 
erally see supra § 252. 


Power to employ see supra § 250. 


73. Jackson v. Minneapolis Bd. of 
Education, 112 Minn. 167, 127 NW 569. 


Right of district to assert contract 
was ultra vires see supra § 250. 


74 Mountjoy v. Cheyenne County 
owt. School Dist., 78 Colo. 162, 240 


75. Smith v. Dandridge, 98 Ark. 38, 
135 SW 800, 34 LRANS 129, AnnCas 
1912D 1130; Weitz v. Des Moines In- 
dependent Dist., 78 Iowa 37, 42 NW 
577; Moore v. Toledo City Independ- 
ent Dist., 55 Iowa 654, 8 NW 631. To 
same effect Weitz v. Des Moines Inde- 
pendent Dist., 87 Iowa 81, 54 NW 70. 
Compare Harrison v. School Distee2 
Pa. CG. Pl. 243 (holding that a statute 
prohibiting a member of a_ school 
board from being employed by said 
board does not prevent a recovery for 
services performed by a member of 
the board after the passage of the act, 
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the employee may recover their reasonable value, as 
on an implied contract to pay therefor.*® 
however, the contract of employment was not with- 
in the authority of the district to make, no recovery 
can be had against it for the value of the services.** 
It has been held that where a contract of employment 
is adjudged to be void for want of authority to make 
it the decree should require the employee to return 
to the district any sums paid to him by way of com- 


pensation.?§ 
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ployees. 


82 


of a fine; 


authority.°* 


[§ 254] 2. Increase or Reduction. As in the case 


of other municipal corporations,*® and subject always 
to constitutional and statutory limitations on the 
amount of. indebtedness which it may ineur,®® a 
school district has full power to increase or reduce 
the compensation of an employee for services to be 


under a contract entered into before 
its passage). 


Personal interest of school officer in 
district contracts generally see supra 
§ 515. 


76. Ark.—Smith y. Dandridge, 98 
Ark. 38, 135 SW 800, 34 LRANS 129, 
AnnCas1912D 11380. 


Cal.—Clark v. Conley School Dist., 
86 Cally A. 527, 261 P. 723. 


Colo.—Mountjoy v. Cheyenne Coun- 
ty High School Dist., 78 Colo. 162, 240 
P 464. 


Minn.—Olsen v. St. Louis County 
Independent, ete., School Dist. No. 50, 
175 Minn. 201, 220 NW 606. 


Okl.—Doyle v. Noble County School 
Dist. No. 38, 30 Okl. 81, 118 P 386. 


Tex.—Page v. Harlingen Independ- 
gue School Fsist., (Civ. A.) 23 SW (2d) 
829. 


77. Jackson v. Minneapolis Bd. of 
‘Education, 112 Minn. 167, 127 NW 569. 
Compare Miller v. Alsbaugh, (Mo. A.) 
2 SW (2d) 208; Perkins v. Ridgeway 
Independent School Dist., 99 Mo. A. 
483, 74 SW 122; Terry v. St. Louis 
Ba. of Education, 84 Mo. A. 21; Taylor 
v. Bates County School Dist. No. 3, 60 
Mo. A. 372 (all holding that a school 
district cannot be made liable on an 
implied contract for the value of the 
services of a janitor in sweeping the 
district schoolhouse and_ keeping 
fires therein, where the statute re- 
quires that such a contract shall be 
in writing, since such a contract is 
not within the power of the district 
to make unless made in the manner 
required by statute); Sigel School 
Dist. No. 4 v. Industrial Commn., 194 
Wis. 342, 216 NW 844 (holding that 
a contract of employment will not be 
implied »gainst a school district if 
such implication conflicts with the 
statute prescribing a mode of con- 
tracting by which alone a district 
may bind itself). 


Duty of employee to know power of 
district to make contract of employ- 
ment. see supra § 250. 


78. Weitz v. Des Moines Independ- 
ent Dist., 87 Iowa 81, 54 NW 70. 


79. See Municipal Corporations § 
1659. 


80. Limitations on amount of in- 
debtedness in general see infra §§ 626- 
638. 


81. See cases infra this note. 


[a] Effect of constitutional pro- 
hibition of change of officers’ compen- 
saticn during term.—(1) A constitu- 
tional provision prohibiting an in- 
crease in the compensation of public 
officers during their term of office has 


organizations.°7 


no application to employees of a 
school district, andva statute increas- 
ing the compensation of an employee 
is not invalid under such provisions. 
Vansant v. Com., 189 Ky. 1, 224 SW 
3867. (2) Change of salary of officer 
during term see Officers §§ 254-272. 


[b] Reduction within grade fixed 
by civil service laws.—The fact that 
the compensation of an employee sub- 
ject to civil service laws is changed 
by transferring him from one position 
within the grade to another is imma- 
terial, and does not render the trans- 
fer invalid, if made in good faith, 
where the compensation within the 
grade varies with the extent and char- 
acter of the services to perform which 
the employee is assigned. McCarthy 
v. New York Bd. of Education, 188 
App. Div. 930, 176 NYS 909 [rev 106 
Misc. 193, 174 NYS 335]; Peo. v. New 
York Bd. of Education, 187 App. Div. 
205, 175 NYS 373 [aff 226 N. Y. 705 
mem, 123 NE 861 mem]. 


82. Farrell v. New York Bd. of 
Education, 67 Misc. 187, 122 NYS 289. 


83. Farrell v. New York Bd. of 
Education, supra. 


84. Farrell v. 
Education, supra. 


Power of district board to make 
rules and regulations see supra § 204. 


85. Of teachers and superintend- 
ents see infra §§ 331-361. 


86. See Municipal Corporations §§ 
1667-1689. 


School district as municipal corpo- 
ration see supra § 47. 


87. See cases infra this note. 


[a] Abandonment by employee.— 
Where a school district contends that 
an employee has abandoned his em- 
ployment it has the burden of prov- 
ing the fact by clear and unequivocal 
evidence showing an intention on the 
part of such employee to terminate 
the relation between them and re- 
nounce the compensation attached to 
his employment. Muskogee Bd. of 
aa ga vy. Valeur, 71 Okl. 100, 175 
P 552. 


[b] Failure of district to proceed. 
—(1) A contract of employment of an 
architect to ‘design and superintend 
the construction of a school building 
is not invalidated, or his employment 
terminated, by a delay in proceeding 
with the construction on account of 
war conditions (Jacobberger v. Mult- 
nomah County School Dist. No. 1, 122 
Or:'124,'256 P 652)4 
building cannot be constructed with- 
out the assent or authority of the 
electors of the district, and such as- 
sent is withheld or denied by them, a 


New York Bd. of 


[§ 256] E. Termination of Employment.®* 
rules relating to the termination of the employment 
of employees of other municipal corporations*® are 
applicable to school districts and other local school 


(2) but where a 


[§§ 253-256 


thereafter performed, except as it may be restricted 
by agreement or by statute.*+ 


[§ 255] D. Discipline and Punishment of Em- 
In the absence of statutory authority, a 
school district or its board of directors is without 
power to discipline its employees by the imposition 
but a fine may be imposed where spe- 
cifically provided for by statute’? or by a rule or by- 
law of the board 


duly adopted pursuant to statutory 


The 


contract theretofore made employing 
one to superintend the construction of 
such building fails and is at an end 
(Shaw  v.: Beltzhoover Sub-School 
Dist., 23 Pa. Dist. 446). 


[ec] Removal or discharge.—(1) 
The power of a school district to hire 
employees carries with it the power to 
remove such appointees or employees 
at pleasure, unless the employment is 
for a specified period not yet expired, 
or the power of removal is restricted 
by statute. Oikari v. Independent 
School Dist. No. 40, 170 Minn. 301, 212 
NW 598 [cit Cyc]. See Weidman vy. 
Board of Education, 4 Silv. Sup. 240, 
7 NYS 309 (holding that where a stat- 
ute authorized the board of education 
to contract with and employ janitors 
and other employees, and to remove 
them at pleasure, such statute be- 
came a term of the contract of em- 
ployment, and the board could remove 
a janitor at any time without notice 
to him and without assigning any rea- 
sons for the removal). (2) So in the 
absence of statutory restriction, an 
employee hired without agreement as 
to the term or duration of his em- 
ployment may be discharged at any 
time (Oikari v. Independent School 
Dist. No. 40, supra), (3) and the mere 
fact that his salary is paid weekly or 
monthly does not render the district 
liable to pay his salary to the end of 
the week or month during which his 
employment is terminated (Oikari v. 
Independent School Dist. No. 40, su- 
pra); (4) but an employee who is Hired 
from month to month is entitled to 
be paid his salary to the end of the 
month where he is discharged without 
cause (Ross v. San Francisco Bd. of 
Education, 18 Cal. A. 222, 122 P 967). 
(5) Compensation of employees in 
general see supra § 253., 


[dad] Preferential employment of 
war veterans.—(1) A statute provid- 
ing for preferential employment of 
war veterans in every public depart- 
ment of the state, counties, cities, or 
towns is not applicable to school dis- 
tricts and so does not prevent a dis- 
trict from discharging a veteran at 
pleasure. Holmquist v. Virginia In- 
dependent School Dist., 181 Minn. 23, 
231 NW 406. (2) School district as 
corporate entity distinct from county, 
city or village see supra § 47. 


{e] Right of action for damages.— 
(1) An employee discharged without 
cause before the termination of his 
agreed term of employment and who 
is ready, willing, and able to perform 
the duties required of him by his con- 
tract is entitled to recover damages 
for the breach of such contract. Kist- 
ner v. Pomeroy, 84 Cal. A. 550, 258 P 
619; Ross v. San Francisco Bd. of 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 257-260] 


[§ 257] F. Liability of Employee for Torts. An 
employee of a school district or other local school 
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organization is personally liable for his torts com- 
mitted in the course of his employment.*® 


VII. TEACHERS, PRINCIPALS, AND SUPERINTENDENTS®® 
[By S. Boyp DaruinG] 


[§ 258] A. Qualifications, Eligibility, and Certifi- 
cate or License—1. In General. <A person to be eligi- 
ble for employment or appointment as a teacher in 
the public schools must possess the qualifications, if 
any, required by statute,®° and such valid rules and 
regulations as may be prescribed by the school au- 
thorities,®! relating thereto,?* for example, as to 
age,®® moral character,?* and experience,”® and as to 
his having passed a prescribed examination,?® or hav- 
ing a proper license or certificate of qualification.®? 
In the absence of other express requirement, it is 
sufficient that a teacher possess average qualifica- 
tions and ability.°® Regulations as to the qualifica- 
tions of teachers employed therein as affecting the 
right of a school to receive state aid do not affect 
the qualifications which such teachers must. possess 
in order to be entitled to teach.®® 


[§.259] 2. Effect of Holding Incompatible Office. 
A school officer, such as a trustee, whose duties are 
incompatible with those of a teacher, cannot be both 
officer and teacher at the same time.1 


Education, 18 Cal. A. 222, 122 P 967. 


(2) Actions against district in general] v. Matthews, 


Arnold, 112 Ill. 11, 1 NE 163; 
(Tex. Civ. A.) 270 


[§ 260] 3. Effect of Relationship to Appointing 
Authority. While it has been held that two of three 
members of a board of trustees may employ the third 
member as a teacher,? the only effect being to va- 
cate his office as trustee,* a school officer cannot en- 
ter into a valid contract to employ himself as a 
teacher,* and under some statutes> persons within 
certain degrees of relationship to a member of a 
board of school trustees or directors are disqualified 
unless the board is petitioned by the patrons of the 
school in the number required by statute,® an appoint- 
ment on petition under such statute being valid in 
the absence of evidence establishing the fact that the 
petition had not been signed by the required number 
of patrons,’ patrons having reference to heads of 
families only. Such a statute has been construed 
to limit the effect of the petition to removing the 
disqualification as to the period stated in the peti- 
tion in so far as it is for a fixed term, but not for 
an indefinite term beyond it even though the peti- 
tion purports to authorize such an employment.!° 


Marrs 
SW 


ploy himself as a teacher. Seott v. 
Williamstown School Dist. No. 9, 67 


see infra §§ 928-979. 586. 

88. Herman v. Union School Dist. 95. Com. v. Jenks, 154 Pa. 368, 26 
No. 8 Bd. of Education, 234 N. Y. 196,} A 371; Sherry v. Sheppard, 12 Pa. Co. 
137 NE 24, 24 ALR 1065. 168; Williamson v. Carr, (Tex. Civ. 


Liability of district for torts of 
agents and employees see supra § 622. 


89. Cross references: — 


Authority to construct and maintain 
residences for teachers see supra § 
468. 

Employees of school board generally 
see supra §§ 248-257. 

Instructors in colleges and universi- 
ties see Colleges and Universities § 
26, 


Libel or slander of teachers see Libel 
and Slander § 258. 

Status as civil service employees see 
infra § 289. 

Teachers of private schools see supra 
§ 23. 


Members of teachers’ associations 


or unions see infra § 262. 
90. See statutory provisions. 


[a] General school statute, regu- 
lating the common schools of the 
state, applies to schools in school dis- 
tricts erected by special act where 
there is nothing in the special act to 
limit or prevent its application. 
Galesburg Bd. of Education v. Arnold, 
112) Ts 1,11 NEV 163. 


91. See infra § 262. 

92. See cases infra notes 93-97. 
93. See case infra this note. 

[a] Effect of statute relating to 


contracts of minor.—A judicial pro- 
ceeding conferring rights of majority 
in the making of contracts on a seven- 
teen-year-old girl did not dispense 
with the minimum age requirement 
for a public school-teacher. Lands- 
berg v. Wyandotte County Bd. of Ex- 
aminers, 129 Kan. 196, 281 P 908. 


94, Galesburg Bd. of Education v. 


A.) 219 SW 1116. 


[a] Reasonableness of regulation. 
—A rule requiring five years of ap- 
proved experience as teacher, to ren- 
der a person eligible to the office of 
supervising principal in a mixed 
grammar and primary school in the 
eity of Philadelphia, is reasonable. 
Com. v. Jenks, 154 Pa. 368, 26 A 371. 


[b] Place of experience.—A stat- 
ute merely requiring ‘‘teaching experi- 
ence” does not require that it be in the 
public or common schools of the state. 
Muir’s Case, 31 Pa. Co. 319 (holding 
that teaching in higher institutions of 
learning may qualify for position of 
city superintendent). 


[ec] Scope.—A statute requiring 
teaching experience does not require 
that a superintendent should have ex- 
perience in teaching all subjects 
taught in schools under his supervi- 
sion. In re Borough School Superin- 
tendent, 13 Pa. Co. 458. 


96. See infra §§ 270-274. 
97. See infra §§ 265-268. 
98. Neville v. District No. 1 School 


Directors, 36 Ill. 71. 


99. State v. Middleton, 
33, 162 NW 688. 


1. Ferguson v. True, 3 Bush (Ky.) 


137 Minn. 


2. Ferguson v. True, 3 Bush (Ky.) 


3. See supra § 259. 
4 Scott v. Williamstown School 


Dist: (No. 9;.67 Vt. 150, 31 A 145, 27 
LRA 588. 
[a] Prudential committee.—In 


Vermont, under Rev. L. (1880) § 515, 
a person acting as a prudential com- 
mittee of a school district cannot em- 


Vt. 150, 31 A 145, 27 LRA 588. 
5. See statutory provisions. 
6. Neal v. Bethea, 158 Ark. 403, 250 


SW. 336; Holt v. Watson, 71 Ark. 87, 
71 SW 262. ; 
[a] Second cousin.—Under a stat- 


ute prohibiting school directors from 
employing a teacher related to either 
of them by-consanguinity or affinity 
within the fourth degree unless peti- 
tioned to do so, a second cousin of 
one of the directors cannot be employ- 
ed without petition, nor can a second 
cousin of the wife of one-of the di- 
rectors be so employed. Holt v. Wat- 
son, 71 Ark. 87, 71 SW 262. 


7. Hendrix v. Morris, 127 Ark. 222, 
191 SW 949. 


8. -Carroll v. Leemon Special School 
Dist., 175 Ark. 274, 299 SW 11. 


9. Neal v. Bethea, 158 Ark. 403, 250. 
SW 336; School Dist. No. 107 v. Perry- 
more, 143 Ark. 64, 219 SW 316. 


10. “School Dist. No. 107 v. Perry- 
more, 143 Ark. 64, 66, 219 SW 316. 


“Unless the interpretation placed 
upon the statute by appellant is cor- 
rect, an applicant for a school, related 
within the prohibited degrees to a 
member of the school board, might 
justify an indefinite number of em- 
ployments by procuring one petition 
embracing the names of two-thirds of 
the patrons of the school district prior 
to the first employment. Even after 
the personnel of the citizenship of the 
district school had entirely changed, 
a waiver of the old patrons would bind 
the new citizenship or new patrons of 
the school. So, likewise, even if the 
patrons signing the original petition 
had changed their minds at the ex- 
piration of the first contract, a new 
employment could be justified on the 
original written consent. In view of 
the fact that the citizenship of a 
school district is constantly changing 
and that patrons might change their 
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A statute disqualifying a teacher because of such 
relationship is disabling legislation and against the 
common right of the individual,'! and if it enumer- 
ates the disqualifying relationship, it will not be ex- 
tended to apply to others not enumerated.1? Stat- 
utes enumerating the relatives disqualified, but omit- 
ting wives of trustees,!? will not be extended to dis- 
qualify wives.‘* Statutes which in express terms 
disqualify trustees for employment as teachers?® 
have been held not to prohibit by implication the 
employment of relatives of trustees.1° Where the 
sections of the school law are classified into a group 
having to do with teachers and another group relat- 
ing to superintendents, a provision restricting the 
appointment of relatives as teachers, which is not 
repeated in the group of sections relating to election 
of superintendents, cannot be applied to the elec- 
tion of a superintendent by implication.?* 


[§ 261] 4. Effect of Pecuniary Interest of Ap- 
pointing Authority. Statutes invalidating contracts 
made by a school board in which a member of the 
board has a pecuniary interest+® have been held to 
disqualify the wife of a trustee for employment as 
teacher,!® or as supervising teacher,?° although in 
other cases the pecuniary interest of the husband in 
his wife’s appointment has been held too remote to 
bring it within the terms of the prohibiting statute.*! 
Disqualification of a teacher on the ground of the 


minds from time to time, it is not 
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teachers and could not, therefore, em- 


7 


[§§ 260-262 


1 


pecuniary interest of the trustee in the appointment 
may be removed by a statutory change in the ap- 
pointing agency.?? 


[§ 262] 5. Rules and Regulations of Boards of 
Education. By statute the determination of the 
qualifications which teachers must possess is, in 
some instances, vested in local boards of education,” 
in which ease, while the qualifications imposed must 
be reasonable in order to be upheld,?* when their 
validity is established, compliance with their terms 
is arequisite to eligibility.2° Where the statute gives 
power to the state board of education to prescribe 
qualifications for teachers in all schools in the state 
but further provides that county boards shall have 
power to determine their own educational policies,?°® 
the qualifications required by the state board are 
held to be minimum requirements,?7 and the county 
board has power to require additional qualifications 
for teachers in the county schools,?® in which case 
it is the county standard and not the state that de- 
termines eligibility.2® There is conflicting authority 
on whether a board of education may pass a resolu- 
tion making members of teachers’ associations or 
unions ineligible for appointment as teachers. In 
some jurisdictions such a resolution is held to be dis- 
eriminatory and void;?° in others it is held within 
the lawful power of the board, at least with respect 
to its future appointments.*1_ Where the qualifica- 


finding by the examiner that applicant 


probable that the Legislature had the 
purpose and intent in enacting the 
statute to allow one expression of 
opinion on the part of the patrons to 
govern all subsequent employments.” 
School Dist. No. 107 v. Perrymore, su- 
pra. 


Co. 


11. Hilbert yv..Conlon, 40 Pa. 
281, 

12. See case infra this note. 

[a] Cousin of trustee’s wife is not 


disqualified by a statute which dis- 
qualifies a cousin of a trustee for ap- 
pointment as teacher. Hilbert v. Con-| 
lon, 40 Pa. Co. 281. 


13.- See statutory provisions. 


14. Zaleski School Bd. of Educa-. 
tion -v. Boal, 104 Oh. 482, 185 NE 540. 


15. See statutory provisions. 
16. See case infra this note. 
[a] Daughter.—A statute which 


inhibits the employment of a director 
as teacher but does not inhibit em- 
ployment of his son or daughter in-} 
ferentially permits it, and such ap- 
pointment cannot be made ground for 
ejecting the director from his office. 
State v. Burchfield, 12 Lea (Tenn.) 
30. 


17. Perry Tp. School Dist. v. Mar- 
tin, 43 Pa. Co. 434. 


18. See statutory provisions. 

19. Nuckols v. Lyle, 8, Ida, 589, 70 
P 401, 

20. Nielsen v. Richards, 75 Cal. A. | 


680, 248 P 697, 


21. Thompson v. Moorland Tp. 
School Dist. No, 1, 252 Mich. 629, 233 
NW 439. ’ 


22. See case infra this note. 


[a] Justice of peace may contract 
with a county board of education to, 
teach school, objection to the validity | 
of the contract being based on the old 
law where the county court employed 


ploy one of its own justices as teach- 


er. State v. Groce, 152 Tenn. 566, 280 
SW 27. 

23. See statutory provisions. 

24 See cases infra this note. 

[a] Rules held reasonable.—(1) 


Requiring physical examination ap- 
proved by health officer. 
District of Columbia, 51 App. (D. C.) 
352, 279 Fed. 990. (2) Requiring res- 
idence in city. Stuart v. San Francis- 
co Bd. of Education, 161 Cal. 210, 118 
PT L2. 
[b] Rules held not reasonable.— 
Requiring residence at particular 
boarding house. Horne v. Chester 
School Dist., 75 N. H. 411, 75 A 431. 


{c] Disqualification of woman prin- 
cipal.—Under P. L. (1865) p 176, di- 
recting that the board of public edu- 
cation establish a system for the ex- 
amination of persons desiring to be- 
come teachers in the public schools, 
and that no person shall be elected 
such teacher by any of the sectional 
boards of directors unless he shall be 


|}found duly qualified and given a cer- 


tificate by the board of public educa- 
tion after such examination, the board 
of public education can pass a by-law 
that only male teachers shall be eligi- 
ble to the principalship of a mixed 
grammar school, and can refuse to 
confirm a lady teacher duly elected by 
the sectional board of directors to 
such position, which right is not af- 
fected by P. L. (1871) p 1157, author- 
izing sectional boards to elect princi- 
pals of the grammar schools in their 
sections, and providing that such per- 
sons may act without further confir- 
mation. Com. v. Philadelphia Bd. of 
Education, 187 Pa. 70, 40 A 806. 


25. Coleman vy. District of Colum- 
bia, 51 App. (D. C.) 352, 279 Fed. 990; 
Com. v. Philadelphia Bd. of Public 
Education, 187 Pa. 70, 40 A 806, 41 
LRA 498. 


[a] Approval by health officer.—A 


Coleman v.. 


is physically competent does not es- 
tablish eligibility under a statute re- 
quiring approval by the health officer 
where the finding of the examiner up- 
on the facts stated was reversed by 
the health officer. Coleman v. Dis- 
trict of Columbia, 51 App. (D.C.) 352, 
279 Fed. 990. 


26. See statutory provisions. 


27. Daviess County Bd. of Educa- 
tion v. Vanover, 219 Ky. 565, 567, 293 
SW 1063. 


28. Daviess County Bd. of Educa- 
tion v. Vanover, supra. 


29. Daviess County Bd. of Educa- 
tion v. Vanover, supra. 


“Tt will be observed that these 
Statutes authorize county boards of 
education to determine a county’s ed- 
ucational policies. This recognizes 
the fact that the counties of this state 
are so differently located and are so 
different in size and wealth that they 
may well have different educational 
policies. The term ‘educational poli- 
ey,’ which is a very broad one, un- 
doubtedly implies the power te pre- 
scribe qualifications of teachers, at 
least in so far as such requirements 
do not transgress the minimum re- 
quirements fixed by the Statutes for 
teachers to obtain the right-to teach. 
The power to administer, grade, and 
standardize the schools and to pro- 
mote them in every way surely carries 
with it the right to set high standards 
for the teaching force. Nor is this. 
power curtailed in any way by any 
privilege given by the Statutes to a 
teacher possessing the kind of a 
teacher’s license or certificate which 
the appellee holds.’ Daviess County 
Bd. of Education v. Vanover, supra. 


30. Peo. v. Chicago, 199 Ill. A. 356. 


31. Seattle High School Chapter 
No. 200 A. F. T, v. Sharples, 159 Wash. 
424, 293 P 994. 


Discretionary power to refuse ap- 


‘For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 262-264] 


tions of district superintendents are prescribed by 
statute, and the board of education adopts the stat- 
ute as a by-law, the adoption is a futility so far as 
any effect it may have to extend the terms of the 
statute beyond the time of its repeal,?? and appoint- 
ment of a district superintendent, under the by-law 
made after the statute had been superseded by anoth- 
er, is void.?® 


[§ 263] 6. Certificate or License**—a. In Gener- 
al. The license or certificate of qualification®® which 
under some statutes a teacher must possess before 
he is eligible to teach in the public schools*® has none 
of the elements of a contract, and does not confer 
upon the holder thereof an absolute right, but only 
gives him a personal privilege to be exercised under 
existing restrictions, and under such as may there- 
after be reasonably imposed.** A fortiori, the cer- 


tificate or its equivalent does not give the holder’ 


a right to demand employment in any school of his 
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selection.?* The professional standing of existing 
certificate holders will not be affected by subsequent 
legislation unless the intention of the legislature 
to give the statute a retroactive operation clearly 


appears in its text.°® 


A diploma from a state normal school is the equiv- 
alent of a certificate where the statute so provides,*°® 
but such a diploma, although by the terms of the 
statute it is to be regarded as sufficient evidence of 
qualification to teach in any of the public schools of 
the state, is not the equivalent of the life license 
to teach which, under the statute, is essential to 
eligibility to the office of county superintendent.** 


[§ 264] b. Statutory Regulations. Licenses or 
certificates, and the issuance thereof, are regulated 
by the statutory provisions relative thereto,*? as, 
for example, provisions relating to authority to is- 
sue,*® the signature or indorsement of particular offi- 
cials,*# the term for which the certificate is issued,*® 


pointment on ground of membership 
in teachers’ association or union see 
infra § 293. , 


32. Nicol v. New York Bd. of Edu- 
cation, 125 Misc. 678, 211 NYS 749. 


33. Nicol v. New York Bd. of Edu- 
cation, supra. 


34. Forgery of teacher’s certificate 
see Forgery § 45. 


35. See case infra this note. 


[a] There is no legal distinction 
between the granting of a license to 
teach and the act of issuing a certifi- 
cate of that fact; the terms are con- 
vertible, and the “licensing” implies 
the issuing to an applicant of a writ- 
ten permission to teach in the public 
schools. Elmore vy. Overton, 104 Ind. 
548, 4 NE 197, 54 AmR 343. 


36. See infra § 265. 


37. Ind.—Stone v. Fritts, 169 Ind. 
361, 82 NE 792, 15 LRANS 1147. 


Md.—Washington County School 
Comrs. v. Wagaman, 84 Md. 151, 35 A 
85. 


Oh.—Frederick v. Owens, 25 Oh. Cir. 
Gt.LN. S..581,.35-Oh. Cir: Ct.,.538. 


Porto Rico.—Cuevas v. Falkner, 9 
Porto Rico 339. 


Tex.—Marrs y. Matthews, (Civ. A.) 
270 SW 586. 


[a] Right to promotion.—The 
holder of a certificate has no vested 
right of promotion to teach an ad- 
vanced class without further exami- 
nation. Peo. v. Board of Education, 
79 Misc. 123, 140 NYS 756. 


{[b] Right to principalship of one 
holding a certificate issued before en- 
actment of the New York Charter of 
1897 depends on conformity to char- 
ter requivements. Stetson v. New 
York Bd. of Education, 218 N. Y. 301, 
112 NE 1045. 


{c] Right to classification as as- 
sistant teacher.—In 1899 plaintiff re- 
ceived an assistant teacher’s license 
to act as a critic teacher in a train- 
ing school for teachers. She perform- 
ed the duties of a critic teacher. Lat- 
er a new classification and schedule 
of salaries was made, which listed 
eritic teachers as such, and included 
plaintiff among them. She had no 
right to be classified under the new 
classification as an assistant teacher. 
Sullivan v. New York Bd. of Educa- 
tion, 227 N. Y. 240, 125 NE 99. 


38. Matteson v. Los Angeles Bd. of 
[56 C. J.—24] 


Education, 104 Cal. A. 647, 286 P 482. 


39. McDonald v. Nielsen, 43 N. D. 
346, 352, 175 NW 361. 


“The jJegislature clearly intended 
the provisions of the 1911 law relative 
to teachers’ certificates to apply to the 
future. There was no intention to ab- 
rogate or annul, or affect the standing 
of, professional certificates granted 
under the former law, or to require 
holders of such certificates to requali- 
fy under the new law. It frequently 
happens that the legislature prescrib- 
ed new standards and requirements 
for admission to the different profes- 
sions. That has been true of the le- 
gal profession. The requirements for 
admission to the bar in this state are 
to-day far more stringent than they 
were some years ago, yet it would be 
absurd to say that the certificates of 
admission to the bar issued to-day are 
‘higher’ than the certificates issued 
when the requirements for admission 
were less stringent. Of course, all 
certificates of admission to the bar 
are of equal standing and entitle the 
holders thereof to the same rights 
and privileges. That is also true of 
professional life certificates issued to 
teachers in this state prior to July 1, 
1911, and first-grade professional life 
certificates issued under the law 
which became effective July 1, 1911. 
These two certificates are of equal 
standing. By their terms they entitle 
the holders to exactly the same privi- 
leges, viz., to teach in any of the com- 
mon or high schools of the state, 
without further examination.” Mc- 
Donald v. Nielson, supra. 


40. Nash v. School Bd. No. 3, 49 
Color 6555, 113) P1003: 


41. State v. Bradt, 
84 NE 1084, 1086. 


42. Peo. v. New York Bd. of Edu- 
cation, 106 App. Div. 101, 94 NYS 61 
[aff 192 N. Y. 572 mem, 85 NE 1114 
mem]; Steinson v. New York Bd. of 
Education, 49 App. Div. 143, 63 NYS 
128 [rev 27 Misc. 687, 58 NYS 734, 
and aff 165 N. Y. 431, 59 NE 300]. 


[a] Grant by existing’ committee. 
—The certificate required is of the 
existing committee, and one granted 
by a committee of a former year, al- 


170 Ind. 480, 


though composed of the same indi- | 
Jackson v. | 


viduals, is unavailing. 
Hampden, 20 Me. 37. 
[b] Duty of making lists of li- 
censees under the Revised Charter of 
New York City is on the city super- 
intendent of schools, a by-law held to 


be valid requiring that separate lists 
of men and women teachers be kept. 
Schlivinski v. Maxwell, 80.App. Div. 
313, 80 NYS 726 [app dism 176 N. Y. 
568 mem, 68 NE 1124 mem]. 


43. State v. Wooster, 111 Kan. 830, 
208 P 656; Crawford v. Lewis, 170 
Ky. 589, 186 SW 492. 


[a] State board of education.—Un- 
der statutes placing the power to is- 
sue certificates in the state board of 
education, the state superintendent 
has no power to issue or refuse, even 
though he is chairman of the board 
that does have that power. State v. 
Wooster, 111 Kan. 830, 208 P 656. 


[b] County board of examiners.— 
The statute vests in the county board 
of examiners discretion in determin- 
ing the moral fitness of applicants for 
teacher’s certificates and granting or 
withholding certificates on such de- 
termination. Crawford v. Lewis, 170 
Ky. 589, 186 SW 492. 


44. Cramer v. Board of Hducation, 
245 Jil. A. 172. 


45. Md.—Washington County School 
oe v. Wagaman, 84 Md, 151, 35 A 


Mith.—Lee v. Alcona Tp. School- 


Dist. No. 2, 71 Mich. 361, 38 NW 867. 
Miss.—Hill v. Swinney, 72 Miss. 
248, 16 S 497. 


Nebr.—State v. Grosvenor, 19 Nebr. 
494, 27 NW 728. 


Vt.—Holman v. Halifax 
Dist. No. 4, 34 Vt. 270. 


[a] For limited term.—C grade 
certificates issued by the city super- 
intendent of schools in Brooklyn prior 
to 1882, under authority of L. (1850) ¢ 
1438, expired by their own limitation, 
and were not revived by L. (1899) ¢ 
644. Peo. v. Maxwell, 50 App. Div. 


School 


| 538, 64 NYS 96 [aff 163 N. Y. 599 mem, 


57 NE 1120 mem]. 


[b] Temporary and permanent li- 
cense.—(1) Under Revised Charter of 
New York City § 1089 (L. [1901] ¢ 
718), declaring that, at the close of 
the third year of continuous success- 
ful service of a teacher, the city su- 
perintendent may make a temporary 
license permanent, it is not manda- 
tory on such superintendent to make 
a license permanent under such cir- 
cumstances, and the issuance of a spe- 
cial license to a teacher who has 
served three years under a temporary 
license is not a determination by the 
superintendent that the teacher is en- 
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its revocability for cause,#® the grades or classes 
that may be taught,*? or the administrative position 
in the school system that may be filled by the hold- 
er of a particular certificate.*® 


[§ 265] c. Necessity of Possession*®—(1) As 
- Requisite to Appointment or Employment and Con- 
tinuance Thereof—(a) In General. Generally, under 
the statutes,°® it is a prerequisite to an applicant’s 
appointment or employment as teacher’! or prin- 
cipal or superintendent,°* or to his recovery of wages 
under his contract,°* or damages for its breach,?* 
that he have in his possession or file with the proper 
board or officer a license or certificate of his qualifi- 
cations, as prescribed by law, which certificate must 
be of the requisite class,°° and the necessity exists 
regardless of what his other qualifications for em- 
ployment as a teacher may be.°® The requirement 
is statutory, not contractual,®* and it cannot be 
waived or dispensed with,°* although an estoppel 
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has been recognized under certain conditions,°® nor 
can the employment of a person without such a cer- 
tificate be made by indirection, as by employing a 
person with a certificate, with the understanding that 
he will employ as assistant a person without a val- 
id certificate.°° The statutory requirement is not 
met by a mere recital in the contract that the ap- 
pliecant is a licensed teacher,®! or by a letter from 
the county superintendent stating that the appli- 
cant’s papers were sufficient to entitle him to a cer- 
tificate and that it would be granted to him on 
application as provided by statute.%? 


Applicability of general laws. In states where the 
public school system is based on general statute, 
and on special acts applying to the smaller cities, 
and the general statute requires a certificate but the 
special acts do not,°* a teacher of a school conducted 
under a special act is not required to have a certifi- 
cate.°* Whether teachers examined by a district 


titled to a permanent license. aye Colo FAS 20 eOouk 328. or opaucabions 218 N. Y. 301, 112 NE 
v. New York Bd. of Hducation ‘ . 1045. 
: 0 ‘ , Ida.—Fremont County School Dist. 
App. Div. 101, 94 NYS 61 [aff 192 N. * A 
Y. 572 mem, 84 NI 1114 mem]. (2) ae 15 v. Wood, 32 Ida. 484, 185 P 53. See infra § 366.) 
Greater New York Charter § 1117, : 54. See infra § 355. 


making positions of teachers perma- 
nent, subject to certain limitations, 
does not apply to a teacher whose 
license expires within the current 
year, except for the period limited by 
the expiration of the license. Wood 
v. New York Bd. of Education, 59 
Misc. 605, 112 NYS 578. 


[ce] Life certificate.—One granted 
a State teacher’s certificate is entitled 
to a life certificate on complying with 
the statute. State v. Sheats, 73 Fla. 
176, 544, 74 S 688. 


46. See infra §§ 278-281. 


47. Sinnott v. Colombet, 107 Cal. 
187, 40 P 329, 28 LRA 594. 


{a] Kindergarten.—Under statute 
a certificate entitling one to teach 
“any kindergarten class of the public 
schools” issued by a county board of 
education qualifies the holder to teach 
kindergarten classes in a city of the 
county which has adopted a kinder- 
garten as a special branch of its pri- 
mary school system. Sinnott v. Co- 
lombet, 107 Cal. 187, 40 P 329, 28 LRA 
594. 


48. Howard v. Toronto Bd. of Ed- 
ucation, 18 OntWN 350. 


[a] Principalship.—Under a stat- 
ute providing that the holding of a 
permanent certificate is a requisite to 
appaintment as principal of a public 
school, but that if a principal ap- 
pointed to such school has only a tem- 
porary certificate he may be permitted 
to remain in order that he may have 
opportunity of qualifying for the per- 
manent certificate, the appointment 
of one holding a temporary certificate 
is valid. Howard v. Toronto Bd. of 
Education, 18 OntWN 350. 


49. Cross references: 

Criminal responsibility of officer em- 
ploying teacher without see infra 
§ 1109. 


Necessity of certificate as limiting 
board’s power to employ see infra 
307. 


Necessity of certificate to issuance of 
voucher and payment see infra § 


387. 
50. See statutory provisions. 
51. Colo.—Weld County School 


Dist. No. 76 v. Kirby, 27 Colo. A. 300, 
149 P 260; Sedgwick County School 
Dist. No. 46 V. Johnson, 26 Colo. A. 
433, 143 P 264; Catlin v. Christie, 15 


Ill.— Galesburg Bd. of Education v. 
Arnold, 112 Ill. 11, 1 NE 168; Wells 
Ve Reon el Ta 532! 


Ind.—Butler v. Haines, 79 Ind. 575; 
Putnam v. Irvington, 69 Ind. 80. 


La.—Gauthier v. St. John the Bap- 
tist Parish School Bd., 5 La. A. 570. 


Me.—Rolfe y. Cooper, 20 Me. 154. 
AN ead v. Dedham, 16 Mass. 


Minn.—Jenness Vs Washington 
Peay. School Dist. No. 31, 12 Minn. 


Miss.—Wayne County v. Hopper, 
114 Miss. 755, 75 S 766. 


Mont.—Jay v. Cascade County 
School Dist. No. 1, 24 Mont. 219, 61 
P 250. 


N. Y.—O’Connor v. Francis, 42 App. 
Div.'375, 59 NYS 28; Blandon v. Mos- 
es, 29 Hun 606; Wood v. New York 
Bd. of Education, 59 Misc. 605, 112 
NYS 578. 


Pa.—Com. v. Bd. of Education, 187 
Pa. 70, 40 A 806, 41 LRA 498. 


tie Se a v. State, 2 Coldw. 


Iing.—Rex v. York, 6 T. R. 490, 
101 Reprint 664. 


Ont.—Grattan v. Ottawa Separate 
School Trustees, 9 Ont. L. 433 [aff 8 
Ont, shi: 


[a] Teacher and director in agri- 
cultural high school, who had no li- 
cense to teach as required by law, 
could not recover on a contract for 
services as director, as it was illegal 
in part and indivisible. Wayne Coun- 
ty v. Hopper, 114 Miss. 755, 75 S 766. 


52. See cases infra this note. 


[a] Assistant teacher or principal. 
—Flanary yv. Barrett, 146 Ky. 712, 143 
SW 38, ‘AnnCas1913C 370. 


[b] Principal.—Under Greater New 
York Charter, the board of superin- 
tendents was forbidden to nominate, 
and the board of education to appoint 
or promote, to position of principal of 
a school of the third order, the prin- 
cipal of a school of the fourth order, 
who had never been exempted from 
examination prescribed for applicants 
for license as principal of an elemen- 
tary school and had never held such 
a license. Stetson v. New York Ba. 


55. Flanary v. Barrett, 146 Ky. 712, 
143 SW 38, AnnCas1913C. 370. 


[a] Certificate held proper.—W here 
a school-teacher was competent to 
teach, and held a certificate to that 
effect from the proper authority, and 
his contract to teach was lawful, that 
his certificate did not state that it was 
either first- or second-class would not 
affect its validity, since he belonged 
to one or the other of the classes, and 
either was. sufficient authority to 
teach in the public schools of the 
county. Abler v. St. Joseph School 
Dist., 221 Mo. 663, 120 SW 1159. 


[b] Certificate held not sufficient. 
—(1) The holder of a state license to 
teach must submit to an examination 
by the board of examiners of the city 
of New York before becoming eligible 
to teach therein. Stetson v. New York 
Bd. of Education, 165 App. Div. 476, 
150 NYS 847 [aff 218 N. Y. 301, 112 
NE 1045). (2) Under the statutes, 
relative to teacher’s certificates, a 
first-grade certificate granted by a 
county superintendent and not by the 
state superintendent is void, and 
where a teacher, when contracting, 
had no other certificate, the contract 
was void, although he subsequently 
obtained a first-grade certificate from 
the state superintendent. Richards v. 
Een RESEOR: (Tex. Civ. A.) 168 SW 
50. 


56. 


57. 
75 Ind. 


58. Barr v. Deniston, 19 N. H. 170; 
Goodrich v. Fairfax School Dist. No. 
15.26, Vt,, 115: 


See infra § 267. 
Christie, 15 Colo. A. 


See cases supra notes 51-54. 
Beant School Tp. v. Farlow, 


59. 


60. Catlin v. 
291, 68 P 328. 


61. Jackson School Tp. v. Farlow, 
supra. 
62. Kester v. Walla Walla County 


School Dist. No. 34, 48 Wash. 486, 93 
P 907. 


Promise of county superintendent 
to indorse certificate see infra § 284. 
63. 


64. Kuenster v. Monroe County Bd. 
of Education, 134 Ill. 165, 24 NE 609 
[aff 31 Ih. A. 386]. 


See statutory provisions. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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board of examiners and found qualified may teach 
in the district schools without a county or state cer- 
tifieate depends on the terms of the statute under 
which the district ‘is organized.** If it is organized 
under a statute giving the district power to examine 
its own teachers, the district examination and a fa- 
vorable report thereon is sufficient,**® otherwise not.®7 


Exceptions. Where the duties of a superintendent 
do not require teaching, unless the statute so re- 
quires, it is not necessary that he should be a teach- 
er or have a teacher’s certificate.°* So also teachers 
of particular subjects are exempt from the require- 
ment wherever the statute makes them so.®® 


[§ 266] (b) Effect of Inability To Obtain Not 
Due to Applicant’s Fault.“° The failure to have 
such a certificate is not exeused by the fact that no 
board authorized to give the required certificate is 
chosen for that year,’! that there is ill-feeling be- 
tween the officer authorized to issue the certificate 
and the teacher,‘? that the superintendent was sick 
and unable to examine him,*? or that the examining 
board neglects or wantonly refuses to examine him."# 


[§ 267. (c) Certificate or License Obtained after 
Appointment or Employment. Where the teacher 
does not possess the requisite license or certificate at 
the time the contract for services is entered into, 
the fact that he subsequently obtains it is, accord- 
ing to some authorities, of no avail, unless a new 
contract, express or implied, is thereafter entered 
into between the parties,*° according to other au- 
thorities it has been held sufficient that the teacher 
shall have obtained a certificate before he enters on 
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the term of his employment,’* or before the time 
for the commencement of his duties.** It has, how- 
ever, been held that the performance of his duty by 
the teacher with the knowledge and consent of the 
board of school directors after receipt of his cer- 
tificate of qualification is the equivalent to the mak- 
ing of a new contract upon the terms of the one 
they had previously attempted to enter into,** and 
if payments have been made on’salary before he has 
a certificate, they will operate as an estoppel of the 
board to deny the employment.*® 


[§ 268] (d) Effect of Lapse during Employ- 
ment.°° It has been held that if a teacher’s certifi- 
cate expires while he is teaching, and a new one 
is not secured, his employment legally terminates,** 
but continues if the old certificate is renewed ;*? but, 
on the other hand, it has been held that, where the 
teacher has a certificate at the commencement of his 
employment, but it expires during the employment, 
and is not renewed, there is an employment for the 
full term of the contract.8? The repeal of a statute 
under which a certificate, good until revoked, is 
issued after a proper examination will not affect the 
validity of a contract based on such certificate.§4 


[§ 269] (2) As Requisite to Promotion. When 
the statute classifies the certificates and specifies 
the grades to which holders of the various certifi- 
cates are restricted,®° the possession of a particular 
certificate is necessary to promotion to any of the 
grades covered by the certificate,*® and it is not suffi- 
cient merely to secure the rating at examination 
which in the judgment of the board entitles appli- 


65. See statutory provisions. 


66. Harrodsburg Educational Dist. 
v. Adams, 152 Ky. 735, 154 SW 44. 


67. Harrodsburg Educational Dist. 
v. Adams, supra. 


68. Davis v. Niles School Dist. No. 
1, 81 Mich. 214, 45 NW 989. 


69. See cases infra this note. 


{a] Music.—Wardell v. Killingly, 
97,Conn. 423, 117 A 520. 


[b] Normal school student doing 
practice tea ng in public school, 
without compensation.—Clay v. Inde- 
pendent School Dist., 187 Iowa 89, 174 
NW 47. 


70. Necessity of certificate in ac- 
tion to recover wages see infra § 366. 


Promise of county superintendent 
to indorse certificate see infra § 284. 


71. Jose v. Moulton, 37 Me. 367. 
72. Welch v. Brown, 30 Vt. 586, 


73. Goodrich v. Fairfax School 
Dist. No. 1, 26 Vt. 115. 


74. Jackson _v. Hampden, 20 Me. 
37; Dillon v. Myers, Brightly (Pa.) 
426. 

75. Colo.—Weld County School Dist. 
No. 76 v. Kirby, 27 Colo. A. 300, 149 
P 260. 


Ind.—Butler v. Haines, 79 Ind. 575; 
Putnam vy. Irvington, 69 Ind. 80. 


Mich.—McCloskey v. Wheatland Tp. 
School Dist. No. 5, 134 Mich. 235, 96 
Nw 18; Bryan vy. Shelby Tp., etc., 
Fractional School Dist. No. 1, 111 
Mich. 67, 69 NW 74. But see Smith 
Vv. Pieasant Plains School-Dist. No. 
21, 59 Mich. 589, 37 NW 567 (holding 
that the school district may be es- 
topped to defend against salary 
earned after the certificate is filed). 


Minn.—McKinney v. Dakota County 
School-Dist. No. 45, 20 Minn. 72; Jen- 
ness v. Washington County School 
Dist. No. 31, 12 Minn. 448. 


N. Y.—O’Connor vy. Francis, 42 App. 
| Div. 375,59 NYS 28. 


Tex.—Richards y. Richardson, (Civ. 
A.) 168 SW 50. 


76. Crowe v. Yates, 219 Ky. 49, 292 
SW 483; Oxford Tp. School Dist. No. 
2 v. Dilman, 22 Oh. St. 194; Youmans 
v. Pataskala Special School Dist. Bd. 
of Education, 13° Oh: Cir, Ct...20T, 7 
Oh. Cir. Dec. 269; Welch v. Brown, 
30 Vt. 586; Paul v. Hartland School 
Dist. No. 2; -287 Vt. 575. 


77. Lee v. Mitchell, 108 Ark. 1, 156 
SW 450; Crabb v. Bates County 
School Dist. No. 1, 93 Mo. A. 254. 


[a] In Illinois (1) under the stat- 
ute of 1893, receipt of a certificate 
before scnool opens is sufficient. Dis- 
trict No. 2 School Directors v. Orr, 
88 Ill. A. 648; Pollard v. School Dist. 
No. 9, 65 Ill. A. 104, (2) Under the 
statute of 1872 it was necessary for 
the teacher to have a certificate when 
the contract was made. Wells v. 
Peo., 71 Ill. 532; School Directors v. 
Newman, 47 Ill. A. 364; School Di- 
rectors v. Jennings, 10 Ill. A. 643. 


[b] In North Dakota (1) under the 
statute of 1911, possession of a cer- 
tificate at the time school opens is 
sufficient. Schafer v. Johns, 23 N. D. 
593, 137 NW 481, 42 LRANS 411. (2) 
Under the statute of 1891, possession 
of a certificate at the time of contract 
was required. Hone v. Sheldon 
School Dist. No. 2, ING Ds aL OD) 
NW 1035, 50 AmSR 639, 25 LRA 383. 


78. Hotz 'v. School Dist. No. 9, 1 
Colo. A. 40, 27 P 15; Libby v. Doug- 
las, 175 Mass. 128, 55 NE 808; Scott 
v. Fairfax School Dist. No. 2, 46 Vt. 


452. 


79. School Dist. 
Nebr. 52, 13 NW 16. 


80. Effect of revocation during em- 
ployment. see infra § 280. 


81. O’Leary v. Bridgeport Tp. 
School Dist. No. 4, 118 Mich. 469, 76 
NW 1038; Devoe v. Saginaw County 
School Dist. No. 33) VE Mich W610 4355 
NW 1062; Peo. v. New York Ba. of 
Education, 56 App. Div. 368, 67 NYS 
836 [aff 167 N. Y. 626 mem, 60 NE 
1118 mem]. 


82. Lovelace v. Steinbeck, 225 Ky. 
669, 9 SW (2d) 1002; Abler v. St. Jo- 
seph School Dist., 141 Mo. A. 189, 124 - 
SW 564 [transf 121 Mo. 663, 120 SW 
1159]; Hibbard v. Smith, 135 Mo. A. 
721, 116 SW 487; <Audrian County 
School Dist. No. 1 v. Edmonston, 50 
Mo. A. 65. 


83. Holman v. Halifax School Dist. 
No. 4, 34 Vt. 270, 273. 


“At the time the plaintiff made the 
contract and opened the school under 
it she had obtained a_ certificate of 
qualification according to the require- 
ments of this section, and the contract 
was a valid and binding one, and we 
think this is all that is required by 
the letter or the spirit of the statute. 
The fact that her right to enter into 
another contract had expired before 
this was completed, can have no ef- 
fect upon the validity of this. Its 
validity is not made to depend upon 
any event that shall transpire subse- 
quent to the commencement of the 
school.” Holman y. Halifax School 
Dist. No. 4, supra. 


84. Snell v. Glasgow, 90 Minn. 1t1:, 
95 NW 881. 
85. See statutory provisions. 


86. Fitzpatrick v. New York Bd. of 
Education, 67 Misc. 564, 124 NYS 765, 


No. 8 v. Estes, 13 
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cant to promotion.§? 


[§ 270] d. Examination and Grading of Appli- 
cants**—(1) In General. An applicant for a teach- 
er’s license or certificate is entitled thereto only 
after having been found duly qualified after the ex- 
amination or test, if any, prescribed by statute as 
to his moral character, learning, and ability,®® by the 
board or officer authorized to examine and pass upon 
the qualifications of applicant.°° Power granted by 
statute in express terms to a board of education to 
establish a system for the examination of the qual- 
ifications of appleants for teachers’ positions car- 
ries with it by implication the power also to classify 
or grade the teachers, in accordance with the pre- 
seribed qualifications, in such manner and by such 
tests as the board in its discretion may deem best 
for the interests of the public school system;?! 
and in determining the qualifications of teachers for 
different kinds of schools, the board may take into 
consideration the question of sex,®* and may pre- 
seribe that male teachers only shall be principals of 
certain classes of schools.®* 


Time for examination. Where, under the statute, 
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the time for holding the examinations is discretion- 
ary with the examiners, they may be held on Sat- 
urdays,®* and may be continued beyond noon of that 
day notwithstanding Saturday afternoon is a stat- 
utory holiday.®® 


Scope of examination. The scope of the examina- 
tion may be determined by the terms of the statute,°°® 
and it has been held, under a statute requiring an 
examination as to “qualifications for teaching,” that 
the board or committee having control of such mat- 
ters are not confined to applicant’s moral character 
and literary qualifications and his capacity to gov- 
ern, but may consider his fitness in other respects 
for teaching ;°* but that, where the statute requires 
an examination as to whether applicant is “qualified 
to teach” and the words are related in another part 
of the statute to the teaching of particular subjects 
or “branches” of knowledge, the examiners have no 
power thereunder to consider matters unrelated to 
applicant’s ability to teach in the enumerated branch- 
es,°® especially where such matters affect merely the 
advisability of his employment as teacher in a par- 
ticular locality.°® 


87. Fitzpatrick v. New York Bd. of 
Education, supra. \ 
88. Effect of assignment to higher 


grade see infra § 330. 

Selling, giving away, or using exam- 
ination questions as offense see infra § 
1108. 

89. Cal.—Keller v. Hewitt, 109 Cal. 
146, 41 P 871. 


Ili.i—Union School Dist. No. 
Sterricker, 86 Ill. 595. 


Ky.—Northington v. Sublette, 
Ky. 72, 69 SW 1076, 24 KyL 835. 


Md.—Washington County School 
Comrs. v. Wagaman, 84 Md. 151, 35 A 
85. 


6 Vv. 
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Mich.—Peo. v. Howlett, 94 Mich. 
165, 53 NW 1100. 
Pa.—Com. v. Philadelphia Bd. of 


Public Education, 187 Pa. 70, 40 A 806, 
41 LRA 498; Stroup v. Beer, 10 Pa. 
Dist. 301, 25 Pa. Co. 1 (holding that 
the county superintendent of schools 
has no power to refuse to examine a 
teacher on the ground that he held ex- 
aminations at a particular period of 
the year, and that the teacher did not 
appear at such examination); Dillon 
yv. Myers, Brightly 426. 


Eng.—Rex v. York, 6 T. R. 490, 101 
Reprint 664. 


Ont.—Grattan v. Ottawa Separate 
School Trustees, 9 Ont. L. 433 [aff 8 
Ont. L. 135]. 


90. Tate v. Gentry County School 
Dist. No. 11, 324 Mo. 477, 23 SW (2d) 
1013. 


[a] Authority to manage and con- 
trol.—The power of exclusive manage- 
ment and control, or that of appoint- 
ing teachers, does not necessarily give 
the right to examine and pass upon 
qualifications of teachers. Galesburg 
Bad. of Education v. Arnold, 112 Ill. 11, 
1 NE 163. 


[b] Appointment of salary com- 
mission.—Act Febr. 12, 1869 (P. L. p 
150), creating the central board of 
education of Pittsburg, gives no power 
to such board to appoint a salary com- 
mission and delegate to it the power 
to examine teachers and fix their sal- 
aries. Houston v. Pittsburg Central 


Bd. of Education, 220 Pa. 33, 68 A 
1036. 
[ce] Fact that third person acts 


with the majority of the board of ex- 
aminers in conducting an examination 
(1) does not invalidate the proceed- 
ings. Lee v. Alcona Tp. School-Dist. 
No. 2, 71 Mich. 361, 38 NW 867. (2) A 
person who fails to pass cannot com- 
plain where it does not appear that 
such third person had anything to do 
with his failure to get his certificate. 
Lee v. Alcona Tp. Sehool-Dist. No. 2, 
supra. 


91. Com. v. Philadelphia Bd. of 
Public Education, 187 ‘Pa. 70, 40 A 806, 
41 LRA 498. 


92. Com. v. Philadelphia Bd. of 
Public Education, supra. 


93. Com. v. Philadelphia Bd. of 
Public Education, supra, 


94. Cohn v. Townsend, 48 Misc. 47, 
94 NYS 817. 


95. Cohn v. Townsend, supra. 
96. See cases infra notes 97-99, 
97. Uxbridge School Dist. No. 10 v. 


Mowry, 9 Allen (Mass.) 94, 96. 


“Tt is obvious that a teacher might 
have the necessary literary acquire- 
ments and capacity to govern, and be 
a person of good moral character and 
yet be an unfit person for the service 
required. Illustrations will readily 
oecur. The committee might find an 
applicant to be really a person of 
good character, and yet of such repu- 
tation as would prevent the attend- 
ance of the _ scholars. A teacher 
might have personal habits or man- 
ners so offensive or peculiar as to 
make his influence upon the scholars 
injurious. He might be too severe in 
his requirements; inclined to devote 
too much time to the older or better 
scholars, at the expense of the young- 
er or more ignorant; a person of 
strong prejudices; a decided partisan 
and propagandist in politics or reli- 
gion; unskilful in imparting knowl- 
edge, or unable to appreciate the dif- 
ficulties of beginners; and still be a 
person of sound morals, great learn- 
ing, and undoubted capacity to govern. 
Yet all these considerations might 


very properly be regarded by the com- 
mittee in determining his ‘qualifica- 
tions for teaching.’”’ Uxbridge School 
Dist. No. 10 v. Mowry, supra. 


98. Dillon vy. Myers, Brightly (Pa.) 
426, 431, 432. 


“When the examination takes 
place, it must of course be confined to 
‘moral character’, and qualifications. 
The qualifications intended are ‘learn- 
ing and ability’ to teach. The legis- 
lative enactments, in restraining the 
inquiries to the ‘moral character’ and 
‘learning and ability’ of the candidate, 
contain an affirmative pregnant with 
a negative upon all inquiries touching 
other matters. If the examiners should 
be permitted to take one step beyond 
the boundaries assigned by law, it is 
impossible to tell where ignorance, 
passion, or prejudice might lead 
them. Intolerant members of differ- 
ent religious denominations, harmo- 
nizing in some particular views, might 
feel it to be their duty to exclude oth- 
ers of less numerical strength, from 
all participation in a system support- 
ed by the common means, designed for 
the common benefit, and emphatically 
designated in the law as the common 
school.” Dillon v. Myers, supra. 


99. Dillon v. Myers, supra. 


“The power of appointing teachers 
belonged to the committee of the sub- 
district, and that committee was the 
proper authority to determine upon 
the propriety of employing particular 
persons within the sub-district. The 
meeting of the directors should have 
been for the purpose of examination 
touching the qualifications and moral 
character of persons wishing to be 
employed as teachers. Granting that 
the ‘personal animosity’ of the pro- 
posed teacher towards ‘three or four 
families’ of the sub-district, furnished 
an objection to his being employed in 
that particular sub-district, it was 
clearly no objection to his employment 
elsewhere, and was therefore no rea- 
son for withholding a certificate of 
general character and qualifications. 
the possession of which was necessa- 
ry in order that the applicant might 
seek employment in quarters where 
no such objection existed.’ Dillon v. 
Myers, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 270-275] 


Duty to examine. It is the duty of the board or of- 
ficer designated by statute to examine applicants for 
certificates upon application made to him to do so,! 
except in the case of a person of known or proved 
immoral character or habits to whom no certificate 
could issue,” and it or he has no power indirectly 
to defeat the employment by refusing on insufficient 
grounds to examine applicant.® 


Appointment of examiners. The appointment, 
qualifications and removal of examiners are regulat- 
ed by statute.* : 


[§ 271] (2) Exemption from Examination. 
Teachers employed in the public schools at the time 
of the enactment of a statute requiring the examina- 
tion of applicants for future appointments may be 
exempted from examination.’ It may be provided, 
that an applicant may be exempt from examination 
in certain contingencies,°% as, for example, where 
he holds a diploma or certificate from a certain 
school® and it is properly filed,’ or holds a certificate 
from another county when indorsed by the proper 
officer;® or holds a certificate which was issued to 
him upon examination but which has expired by stat- 
utory limitation,® or holds a certificate and has had 
a given experience as teacher.1° A board of educa- 
tion cannot by its rules place other conditions in 
lieu of the examination on the granting of certifi- 
cates to exempted persons,'! as, for example, a re- 
quirement of teaching experience over a stated pe- 
riod.?? 


[§ 272] (3) Special Certificate or Special Exam- 
ination pending Regular Examination. Under some 
statutes a special certificate may be granted without 
an examination to an applicant, to continue in force 
until the next regular examination,'® but this does 
not authorize the granting of another special cer- 
tificate to one who has been teaching under such 
a certificate but who has failed to pass the examina- 
tion.14 Under other statutes providing for regular 
examinations before boards of examiners of teach- 
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ers’ institutes, and for special examinations before 
a county official of those who, for good and sufficient 
reason, did not attend the teachers’ institute, and 
in the latter case, for the granting of a certificate 
extending to the next teachers’ institute, it is held 
that the county official’s decision as to the suffi- 
ciency of the reason for not attending the teachers’ 
institute is final in the absence of fraud,?® and that 
a certificate issued by him is valid and remains in 
force until the next teachers’ institute.1® 


[§ 273] (4) Regrading. Where a teacher is ex- 
amined and graded, and a license issued to him ac- 
cording to his grade, to teach for a given length of 
time, his papers cannot afterward be regraded so 
as to reduce his license to teach for a less time,?? 
and the fact that he consents to a reéxamination and 
regrading does not affect his rights under the first 
hicense.!® ; 


[§ 274] (5) Fees. Applicants for teacher’s cer- 
tificate must pay the statutory fee,1® and under the 
terms of a statute exempting applicants fot a tem- 
porary certificate from payment of the fee,!°” it is 
held that an applicant for a preliminary certificate 
is not within the exempted class.2° Under a statute 
providing for payment of one fee for regular exami- 
nations, and another fee for special examina- 
tions,?°% an applicant specially examined?! is not 
required to pay both fees, but only the fee prescribed ° 
for special examinations.??. The fees collected from 
applicants may be used for the expense of examina- 
tion where the statute so provides, and subject to its 
regulations. 


[§ 275] e. Authority To Issue Certificate or Li- 
cense; Decision, Conclusiveness, and Liability for 
Refusal—(1) In General. Officers or boards author- 
ized to issue teachers’ licenses or certificates are usu- 
ally vested with a diseretion in regard thereto,?# sub- 
ject to such limitations as the statute may place up- 
on the scope of the investigation,?® and their deci- 


a, 2 Stroup’s) Pet;010,Pa. Dist..*301, 
2D ae COL i 


2. Stroup’s Pet., supra. 
8. Stroup’s Pet., supra. 


Compelling examination and issu- 
ance of certificate see Mandamus § 
336. 


4. In re Smith, 84 Ark. 533, 106 SW 
679. 


5. Com. v. Lyndall, 2 Brewst. (Pa.) 
425, 7 Phila. 29; Brothers Christian 
Schools v. Ontario Minister of Educa- 
tion, [1907] A. C. 69. 


[a] Employed formérly but not at 
time of enactment.—Revised Greater 
New York Charter § 1089, which pro- 
vides for the making of a list of eli- 
gibles for appointments to the posi- 
tions of principals of public schools in 
the city of New York, from those to 
whom licenses have been granted, in- 
eluding those exempted from exami- 
nation, and those duly licensed in the 
several boroughs prior to the date of 
the act, relates to those teaching in 
the city at the time the charter took 
effect, so as to exempt them from re- 
examination, but does not entitle one 
who, although he was licensed some 
years before, but was not teaching in 
the city at the time the charter took 
effect, to have his name placed upon 
such list. Walker v. Maxwell, 120 


App. Div. 571, 105 NYS 533 [aff 190 N. 
Y. 566 mem, 83 NE 1133 mem]; Peo. 
v. Maxwell, 87 App. Div. 391, 84 NYS 
947; Brooklyn Teachers’ Assoc. v. New 
York Bd. of Education, 85 App. Div. 
47, 88 NYS 1 [aff 176 N. Y. 564 mem, 
68 NE 1114 mem]. 


514%. See cases infra notes 6-10. 


6. Kemble v. McPhaill, 128 Cal. 144, 
60 P 1092. 


[a] Graduate from state normal 
school is entitled, under statute, to a 
grammar grade school certificate from 
any city, city and county, or county 
board of education in the _ state. 
Mitchell v. Winnek, 117 Cal. 520, 49 P 
(Se 


7. Smith v. Pleasant Plains School- 
Dist. No. 2, 69 Mich. 589, 37 NW 567. 


8. See infra § 284. 
9. Doyle v. School Directors, 36 Ill. 
SORE 


10. Doss v. Wiley, 72 Miss. 179, 16 
S 902. 


[a] Prospective operation of stat- 
ute.—A statute exempting a teacher 
who has taught five years under a 
first-grade license from further exam- 
inations applies only to teachers who 
have taught five years under such li- 
censes which have been issued after 
the law went into effect. Doss v. 


Wiley, 72 Miss. 179, 16 S 902. 


11. Mitchell vy. Winnek, 
520, 49 P 579. 


12. Mitchell vy. Winnek, supra. 


13. Lee v. Alcona Tp. School Dist. 
No. 2, 71 Mich. 361, 38 NW 867. 


14. See infra § 282. 
15. Randol v. Sloan, 79 Mo. A. 238. 
16. Randol v. Sloan, supra. 


17. Hill v. Swinney, 72 Miss. 248, 
16 S 497. 


18. Hill v. Swinney, supra. 
19. 
194%. See statutory provisions. 


20. Blanchard v. Keppel, 31 Cal..A. 
351, 160 P 690. 


2014. 
21. 


117 Cak 


See cases infra this section. 


See statutory provisions. 
See supra § 272. 


22. State v. Green, 111 Miss. 32, 71 
Sel7le 
23. State v. Stockwell, 23 N. D. 70, 


134 NW 767. 


24. Elmore v. Overton, 104 Ind. 548, 
4 NE 197, 54 AmR 348; Sherry v. 
Sheppard, 12 Pa. Co. 168. 


25. Dillon v. Myers, Brightly (Pa.) 
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sions are conclusive,?® subject, however, under some 
statutes, to an appeal to the county or state superin- 
tendent.27 If such officers or boards act in good 
faith, they are not liable in damages for a mere mis- 
take or error in judgment in granting or withhold- 
ing a teacher’s license,?® although they are so lable 
if they act maliciously in withholding a license from 
an applicant lawfully entitled to receive it;?® but 
where, after a proper examination, or compliance 
with other statutory conditions, it is determined that 
an applicant is competent to teach,*° or has qualified 
for the particular administrative position applied 
for,*1 the officer or board has no diseretion to refuse 
the issuance of the proper certificate to him,*!” and 
if it does so refuse, it may be compelled to issue the 
certificate by mandamus.*? 


[$ 276] (2) Appeal. The right to appeal from 
the decision of examining officials or boards to the 
state superintendent or commissioner on an appli- 
cant’s competency to teach depends on the terms of 
the particular statute.** Where the statute so pro- 
vides,** an appeal lies from the decision of the ex- 
amining official or board to the state superintendent 
or commissioner of education,®® but the decision of 
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the state officer on the appeal is final, and no appeal 
therefrom lies to the courts.*® But where the stat- 
ute requires that the form of certificate shal) be pre- 
scribed by the state superintendent, and the form 
prescribed requires the examining official to certify 
to his belief that applicant is qualified, no appeal lies 
therefrom under a statute allowing an appeal, not 
in specific, but in general, terms.*7 A statute al- 
lowing an appeal to the state superintendent “from 
the rulings and decisions of subordinate school of- 
ficers”27% does not allow an appeal from the refusal 
of a county judge to issue a certificate, the act of 
the judge being merely ministerial and based on the 
pee of the examiners.*® 


[§ 277] f. Contents and Form: There must be 
at least a substantial compliance with statutory pro- 
visions as to the contents and form of the certifi- 
cate.?® In the absence of statutory stipulation, no 
particular form is required.*° Recitals in the cer- 
tificate conforming to statutory requirements will 
not be negatived, or the validity of the certificate 
affected, by indorsements thereon inconsistent with 
the recitals.*# 


[§ 278] g. Revocation—(1) In General, A li 


426. 


Scope of examination see supra § 
270. 


26. Uxbridge School Dist. No. 10 v. 
Mowry, 9 Allen (Mass.) 94. 


[a] Collateral attack.—The action 
of the majority of a school board in 
refusing a certificate cannot be ques- 
tioned by the rejected applicant in a 
suit to recover wages he would have 
earned under his contract but for such 
adverse action. Lee v. Alcona Tp. 
School Dist. No. 2, 71 Mich. 361, 38 NW 
867. 


Conclusiveness of certificate as evi- 
dence see infra § 285 


27. See infra §.276. 


28. Elmore v. Overton, 104 Ind. 548, 
4 NE 197, 54 AmR 343. 


29. Elmore y. Overton, supra. 
30. Mitchell v. Winnek, 117 Cal. 
520, 49 P 579; Keller v. Hewitt, 109 


Cal. 146, 41 P 8715 Northington v. 
Sublette, 114 Ky. 72, 69 SW 1076, 24 
KyL 835. 


[a] On ground of age.—Where ap- 
plicant successfully passes an exami- 
nation, the state superintendent has 
not authority, in the absence of stat- 
ute, to refuse to issue a school-teach- 
er’s certificate on the sole ground that 
applicant is less than eighteen years 
of age. State v. Matzen, 114 Nebr. 
795, 210 NW 151. 


31. State v. Sheats, 73 Fla. 176, 544, 
74 S 638. 

31%. See cases supra notes 30-31. 

32. See Mandamus § 336. 

33. See cases infra this section. 

384. See statutory provisions. 

35. Birmingham .v. Graves, 227 


App. Div. 262, 237 NYS 465. 
36. Birmingham vy. Graves, supra. 


87. Peo. v. Masters, 21 Barb. (N. 
Yi.) 252,209. 


“The 182d section should not be so 
construed as to give an appeal to the 
state superintendent from a decision 
of the town superintendent where the 


decision of the latter is foundéd upon 
his opinion of the qualifications of 
the candidate. Such construction 
would involve the injustice and ab- 
surdity of requiring the examining 
officer to make a false certificate; to 
certify to a certain belief, when he 
entertains one directly the contrary.” 
Peo. v. Masters, supra. . 


3744. See statutory provisions. 


38. Cruse v. McQueen, (Tex. Civ. 
A.) 25 SW 711. 


39. Ida.—Bradfield v. Avery, 16 
Ida. 769, 102 P 687, 23 LRANS 1228. 


tll.—Van Dorn v. Anderson, 219 Ill. 
32, 76 NE 53 [aff 117 Ill. A. 618]. 


Me.—Stevens v. Fassett, 27 Me. za 
Jackson v. Hampden, 20 Me. 37. 


Mass.—Libby v. Douglas, 175 Mass. 
128, 55 NE 808. 


Pa.—Donaldson v. York 
School Supt., 8 Pa. Dist. 185. 


Vt.—Crosby v. Readsboro School 
Dists NOMI sb Vit 623. 


[a] Moral character.—A certificate 
of qualification need not contain any 
statement as to the teacher’s good 
moral character. Donaldson v. York 
County School Supt., 8 Pa. Dist. 185; 
Crosby v. Readsboro School Dist. No. 
9, 35 Vt. 623. 


[b] Date.—(1) A teacher’s certifi- 
cate should be dated as of the time it 
is issued, the date being a material 
matter, in that it shows the beginning 
of the period in which the teacher is 
entitled to teach thereunder. Van 
Dorn v. Anderson, 219 Ill. 32, 76 NE 
53 [aff 117 Ill. A. 618]. (2) A teach- 
er’s certificate should be dated as of 
the date of the application and com- 
pletion of proof, and relates back to 
the date applicant showed himself en- 
titled thereto. Bradfield v. Avery, 16 
Ida. 769, 102 P 687, 23 LRANS 1228. 


[ec] Signing.—(1) <A _ certificate 
signed by the chairman of the com- 
mittee authorized to issue it under 
their authority is sufficient. Libby v. 
Douglas, 175 Mass. 128, 55 NE 3808. 
(2) The certificate of a majority of a 
school committee is a valid certificate, 
although that majority does not act 


County 


together in the examination (Stevens 
v. Fassett, 27 Me. 266), (3) except 
where all the members of such com- 
mittee have not received notice of the 
examination as to qualifications, in 
which case the certificate is void 
(Jackson v. Hampden, 20 Me. 37). 


40. Kane County Union School 
Dist. No. 6 v. Sterricker, 86 Ill. 595; 
Barnhart v. Bodenhammer, 31 Mo. 319: 
Se Granby School Dist. No, 2, 41 
Vt. 3 


[a] Examination.—A provision 
that a teacher’s certificate “‘may be in” 
a certain form is merely directory, and 
if it states that the person is quali- 
fied to teach the branches enumerat- 
ed, it need not state that an examina- 
tion was had. Kane County Union 
School Dist. No. 6 v. Sterricker, 86 Ill. 
595. 


[b] Bxamination and approval.— 
No particular form is usually pre- 
scribed or required for a teacher’s cer- 
tificate of qualifications to teach 
school, and if the superintendent, or 
other proper officer, certifies that the 
party was examined and approved by 
him on a given day, it is ordinarily 
sufficient. Wells v. Granby School 
Dist. No. 2, 41. Vt. 358. 


{c] Oral approval.—Where the 
statute declares that the certificate 
which a school commissioner is re- 
quired to grant after examination 
shall not be valid for more than one 
year without the approval of the com- 
missioner indorsed thereon, although 
the approval of the commissioner is. 
not indorsed in writing on the certifi- 
cate, yet if he signifies his approval 
in words, and declares the teacher 
competent and gives his sanction to 
the previous arrangement of the 
school in the presence of school trus- 
tees, the spirit of the law is complied 
with and the trustees cannot be held 
liable for the amount paid the teach- 
er, from the time of the expiration 
of the certificate. Barnhart y. Boden- 
hammer, 31 Mo. 319. , 


41. Abler v. St. Joseph School 
Dist., 141 Mo. A. 189, 
{transf 221 Mo. 6638, 120 SW 1159]. 


[a] Duration of certificate.— 


For later cases, developments and changes.in the law see Annotations, same title and section number. 


124 SW 564 | 


38 278-280] 


cense or certificate may be revoked for the grounds 
provided for by statute? as for incompetency, um- 
morality, cruelty, or general neglect;#* or for a 
failure to attend township, district, or county insti- 
tutes;** or for other adequate or sufficient causes 
rendering him unworthy to be a teacher;#° and the 
licensee, by accepting and acting under the license, 
assents to the statutory provisions for revocation.*® 
Where the statute enumerates the causes for which 
a teacher’s certificate may be revoked, such enumer- 
ation excludes all other grounds.‘? A provision for 
the suspension or’ removal of a teacher for certain 
causes does not authorize the revocation of his cer- 
tifieate.*® Grounds for revocation must be related 
in time to the teaching period.4® The revocation 
must be by the officer or board having that power 
under the statute.°° The power may be granted to 
a particular officer in express terms,*! or the power 
may be implied from the duty placed upon that of- 
ficer in general terms to “elevate the character and 
qualifications of teachers by all means in his pow- 
er,”°? or from a reading of the entire school law and 
reference in some of the sections to a possible revo- 
cation of the certificate which can be explained on 
no other ground than that the power is granted to 
the officer named.*? A revocation of the certificate 
operates as an annulment of the contract of employ- 
ment,°* but a void order revoking a teacher’s cer- 
tificate does not deprive him of any right, and he 
may proceed to teach his school regardless ,of it.°° 


Where a teacher’s certificate, dated 
Sept. 6, 1904, recited that it was for 
‘the term of one year from this date, 
unless revoked, a writing which fol- 
lowed the signature, “Good till the 
next regular examination, March, 
1905,” did not limit the duration of 
the certificate, since the law required 
that it should be issued for one year, 
and it so recited. Abler‘v. St. Joseph 
School Dist.. 141 Mo. A. 189. 124 SW 
564 [transf 221 Mo. 663, 120 SW 1159]. 46. 


42. See statutory provisions; and 
cases infra notes 43-45. 47 


43. Lee vy. Huff, 61 Ark. 494, 33 
SW 846; Stone v. Fritts, 169 Ind. 361, 
82 NE 792, 15 LRANS 1147: Bowman 
v. Ray, 118 Ky. 110, 80 SW $16, 25 
KyL 2131; Daviess County Common |Kyl 1241. 
Schools v. Taylor, 105 Ky. 387, 49 SW 49. 
38, 20 KyL 1241; State v. Lorain 
County School Examiners, 2 OhS&CP 


of public 


“unworthy” 


24, 1 OhNP 151. 50. 
' 44. Stone v. Fritts, 169 Ind. 361, 82 
NE 792, 15 LRANS 1147. 51. 

45. Lee v. Huff, 61 Ark. 494, 33 | Education, supra. 
SW 846. Bet 


[a] “Sufficient cause,” within the|cation, supra. 
meaning of a statute authorizing the 53. 
revocation of a teacher’s certificate 
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empowering the state superintendent 
instruction to cancel the 
certificate of a teacher, who is un- 
worthy is not invalid as too vague; 
meaning lack of worth 
and absence of those moral and men- 
tal qualities required to enable one [a] 
to render service essential to the ac- 
complishment of the object which the 
law has in view. Marrs v. Matthews, 
(Tex. Civ. A.) 270 SW 586. 


Stone v. Fritts, 
82 NE 792, 15 LRANS 1147. 59. 


Stone v. Fritts, supra; 
v. Owen, 75 Miss. 319, 23 S 35; 942. 


48. Daviess County Common Schools 
v. Taylor, 105 Ky. 387, 49 SW 38, 20 [a] 
Bowman v. Ray, 118 Ky. 110, 
80 SW 616, 25 KyL 2131. 


Peo. v. New York Bd. of Edu- 
eation,, 17 Barb. iGN.¥.). 299. 
See Peo. v. New York Bd. of 


Peo. v. New York Bd. of Edu- 


Smith v. Farmers’ 


[56 C.J.] 375 


Whenever the revocation of a teacher’s certificate 
is in issue, a record thereof which it is the county 
superintendent’s duty to keep is the best and proper 
evidence.®® 


[§ 279] (2) Necessity of Charges, and Notice 
Thereof. The board or officers authorized to revoke 
a teacher’s license*? must comply with the provisions 
of the statute requiring that written specific charges 
be made against the teacher,®® and that the pre- 
seribed notice of such charges be given to him.*® 
If the charges made are not sufficiently specific, the 
teacher’s remedy is by a motion in the original cause, 
to have them amended or stricken out,®® and if he 
fails to take such steps he is not entitled to relief by 
an injunction.*! The fact that a teacher, after the 
revocation of his license, appears and requests that 
the order of revocation be set aside is not a waiver of 
notice.°? But it is held that appearance of the teach- 
er on proceedings to revoke his certificate irregular- 
ly brought in the first instance before an officer who 
under the statute had only an appellate jurisdiction 
is a waiver of the irregularity.°? ’ 


[§ 280] (3) Order of Revocation and Remedies of 
Teacher against. Under some statutes a revocation 
by such board or officer:is final;®°* but under other 
statutes, where the officers or board proceed on 
chargés within the statute, the aggrieved teacher’s 
proper remedy is to proceed in the manner prescribed 
by the statute,®® as by an appeal to the state super- 


58. Fremont County School Dist. 
No. 2 v. Shuck, 49 Colo. 526, 113 P 
5}1; Stone v. Fritts, 169 Ind. 361, 82 
NE 792, 15 LRANS 1147; Brown v. 
Owen, 75 Miss. 319, 23 S 35, 942. 


Date of acts.—Where the 
charges of immorality preferred 
against a school-teacher fail to speci- 
fy the date of the specific acts alleged, 
they are insufficient. Bowman v. Ray, 
118 Ky. 110, 80 SW 516, 25 KyL 2131. 


Bowman vy. Ray, supra; Wil- 
son v. Hite, 54 SW 726, 21 KyL 1199; 
Brown v. Owen, 75 Miss. 319, 23 S 35, 
942; Finch vy. Cleveland, 10 Barb. (N. 
Ye) 2:90; 


169 Ind eos, 


Brown 


Sufficiency of notice.—Under a 
statute requiring at least ten days’ 
previous notice of the charges, to the 
teacher holding the certificate, the 
teacher is entitled to ten full days in- 
cluding the day on which the notice 
is given. Scheibner v. Baer, 174 Pa. 
482, 34 A 193 [aff 4 Pa. Dist. 633]. 


60. Stone v. Fritts, 169 Ind. 361, 
82 NE 792, 15 LRANS 1147. 
61. Stone v. Fritts, supra. 


Relief by motion in pending suit 


2 
Bank, 125 generally see Injunctions § 41. 


therefor, must be such as affects the 
holder’s profession as a_ teacher. 
Browne v. Gear, 21 Wash. 147, 57 P 
359: 3 


[b] Assisting applicant on his ex- 
amination.—That a teacher has on a 
single occasion assisted an applicant 
for a certificate in his examination 
does not authorize the revocation of 
his certificate. Daviess County Com- 
mon Schools v. Taylor, 105 Ky. 387, 
49 SW 38, 20 KyL 1241. 


{c] Insubordination of a teacher 
in writing articles attacking the com- 
missioner of education in his official 
acts is ground for cancellation of his 
certificate. Cuevas v. Falkner, 9 Por- 
to Rico 339. 


[d] Unworthiness.—The statute 


Ark. 459, 188 SW 1167. 


54. See Arnold v. School Dist., 78 
Mo. 226. 


55. Wilson v. Hite, 54 SW 726, 21 
KyL 1199. 


[a] Without concurrence of trus- 
tee.— Where the concurrence of the lo- 
cal trustees in a revocation is re- 
quired, the county superintendent’s 
annulment of a teacher’s certificate 
without such concurrence does not 
deprive the teacher of compensation 
if he still teaches to the end of the 
term. Jamison v. Senter, 56 Miss. 194. 


56. Washington County School Dist. 
No. 10 v. Thelander, 32 Minn. 476, 21 
NW 554. 


57. See supra. § 278. 


62. Lee v. Huff, 61 Ark. 494, 33 
SW 3846. 


63. State v. Schulz, 142 Minn. 112, 
171 NW 263. 


64. State v. Lorain County School 
Examiners, 2 OhS&CP 24, 1 OhHNP 151 
(holding that a revocation by the 
board of county school examiners of 
a teacher’s certificate, for intemper- 
ance and immorality, is final, under 
Rev. St. § 4078, and that mandamus 
will not lie to compel the examiners 
to sign a bill of exceptions setting 
forth the evidence and rulings on the 
trial of the revocation proceedings). 


65. Stone v. Fritts, 169 Ind. 361, 
82.NE 792, 15 LRANS 1147. 


376 [56 C.J.] 
intendent.®* If the school authorities proceed in an 
unauthorized manner the teacher may apply to a 
court of equity to intervene to prevent the threatened 
revocation,®” but not on the ground of their bias 
and want of judicial capacity, if they have juris- 
diction and the procedure is authorized.°* Under 
a statute authorizing the court to grant a writ of 
certiorari when an inferior tribunal, board or officer 
exercising judicial functions has exceeded its juris- 
diction, or is acting illegally, or to correct an erro- 
neous or void proceeding, or a proceeding not ac- 
cording to the course of the common law, and there 
is no appeal, nor, in the judgment of the court, any 
plain, speedy and adequate remedy at law, and fur- 
ther authorizing the court to review issues of fact,°?® 
it has been held that even though proceedings before 
the state superintendent for the revocation of: a 
teacher’s certificate are apparently regular, the court 
may review the superintendent’s decision on issues 
of fact on application of the teacher for a writ of 
certiorari.‘° 

[§ 281] (4) Liability for Wrongful Revocation. 
If the officers or board revoking the certificate pro- 
ceed in the prescribed manner, and in good faith, 
they are not liable for damages, although their de- 
cision is erroneous;‘? but they may be lable for 
damages for revoking a teacher’s certificate or license 
if they act willfully or maliciously in doing so,‘ 
and it is not necessary to show personal hatred or 
ill-will in order to prove malice, malice in the legal 
sense being inferred from a revocation wrongfully, 
wickedly, or wantonly ordered.** Also they may be 
liable if they proceed in a manner other than that 
prescribed, as without notice to the teacher, although 
they act in good faith and without malice.74 


[§ 282] h. Renewal or Extension. Where the 
statute so provides, a teacher’s certificate or license 
may be renewed or extended*® provided it is done in 
the manner prescribed.’® If the statute prescribes 
indorsement by the county superintendent,‘* an is- 
suance of a new certificate is not a renewal of the 
old.** Nor can a certificate be extended by altera- 
tion of the term on the face of the certificate.7® 
Where the statute fixes the length of the renewal 
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[§§ 280-284 


term, the renewal, if granted, can only be for the 
full length of that term.*® It cannot be shortened 
by predating the teacher’s renewed certificate.*t 
Where the statute so provides,*!” a provisional li- 
cense cannot be renewed,®? or renewals may be re- 
stricted in number,®* and at the end of the proba- 
tionary period the eligibility of the probationer for 
further employment is conditioned on his securing 
a permanent certificate,*+ the issuance of which, 
under the terms of the statute, is discretionary with 
the school superintendent.’> In the case of a spe- 
cial certificate issued without examination to con- 
tinue in force until the next regular examination,*® 
a renewal will not be granted to an applicant who 
failed to pass the regular examination.*? 


[§ 283] i. Use in County or District Other than 
That of Issuance—(1) In General. The use of cer- 
tificates beyond the jurisdiction of the official issuing 
them depends on the terms of the statute,** such use 
being prohibited unless properly indorsed by the 
official named in the statute having jurisdiction over 
the district where used,®® indorsement by such offi- 
cial without further examination being mandatory 
or discretionary according to the terms of the stat- 
ute as construed by the court.?? 


[§ 284] (2) Indorsement by County Superintend- 
ent. Under statutes stipulating that no certificate 
shall be of force except in the county in which it is 
issued, but containing the further proviso that the 
county superintendent may indorse certificates is- 
sued in other counties which certificates shall thereby 
be valid in the county in which the indorsement is 
made,®! the indorsement of the county superintend- 
ent is essential for use of the certificate in the for- 
eign county,®? and a promise of the county superin- 
tendent to indorse is not the equivalent of indorse- 
ment,?* unless followed by actual indorsement.?* 
But the indorsement by a county superintendent of 
a certificate issued in another county is a mere min- 
isterial duty which the superintendent must perform 
unless some valid reason is shown to exist which 
would make the holder disqualified to become a teach- 
er.°> A mere indiscretion charged not amounting to 
immorality is not a sufficient reason for withholding 


66. Stone v. Fritts, supra; Bow- 
man v. Ray, 118 Ky. 110, 80 SW 516, 
25 KyL 2131. 

67. Stone vy. Fritts, 169 Ind. 361, 
82 NE 792, 15 LRANS 1147. 


[a] Ten days notice.—The court 
will enjoin a threatened revocation of 
a teacher’s certificate where it ap- 
pears that notice for the full period 
allowed by statute has not been given. 
Scheibner v. Baer, 4 Pa. Dist. 633. 


68. Stone v. Fritts, 169 Ind. 361, 82 
NE 792, 15 LRANS 1147. 
69. See statutory provisions. 


70. Browne v. Gear, 21 Wash, 147, 
57 P 359. 


71. Lee v. Huff, 61 Ark. 
SW 846. 

72. Love v. Moore, 45 Ill. 12. 

73. Love v. Moore, supra. 

74. Lee v. Huff, 61 Ark. 
SW 846. 

75. Van Doren v. Anderson, 219 Ill. 


494, 33 


494, 33 


Bryan v. Shelby Tp., ete., Fractional 
School Dist. No, 1, 111 Mich. 67, 69 
NW 74. 


Necessity of reéxamination see su- 
pra § 271. 


76. Van Doren v. Anderson, 219 Ill. 
S Onn GOMINEDP coe. Pate wml liyy lal. eA Gd Salle 
Bryan v. Shelby Tp., ete., Fractional 
School Dist. No. 111 Mich. 67, 69 
NW 74. 


77. See statutory provisions. 
78. Van Doren v. Anderson, 219 Ill. 
32, 76 NE 53, [aff 117 Tl. A. 618). 


79. Bryan v. Shelby Tp., etc., Frac- 
tional School Dist. No. 1, 111 Mich. 67, 
69 NW 74. 


80. State v. Hodge, 320 Mo. 877, 8 
Sw (2d) 881. 

81. State v. Hodge, supra. 

811%. See statutory provisions. 


g2. Steinson v. New York Bd. of 
Education, 49 App. Div. 143, 68 NYS 
128 [rev 27 Misc. 687, 58 NYS 734, and 
aff 165 N. Y. 431, 59 NE 300]. 


SOME GN HeoS sath ste sll SASS 648); 


83. Fuerst v. Maxwell, 
Div. 166, 138 NYS 1090. 


84. Fuerst v. Maxwell, supra. 
85. Fuerst v. Maxwell, supra. \ 
86. See supra § 272. 


87. Lee v. Alcona Tp. School Dist. 
No. 2, 71 Mich. 361, 38 NW 867. 


88. See statutory provisions. 


89. McKinnon v. State, 72 Fla. 223, 
72 S 676; McClauskey v. Brown, 94 
Kan. 366, 146 P 1186; Johnson y. Con- 
nelly, 88 Kan. 861, 129 P 1192. 


90. See infra § 284. DS 
91. See statutory provisions. 


92. Cramer v. Board of Education, 
245 Tl, “A. 172. 


93. Cramer v. Board of Education, 
supra. 

94, San Juan County School Dist. 
Ne 1 v. Ross, 4 Colo. A. 493, 36 P 


95. McClauskey v. Brown, 94 Kan. 
366, 146 P 1186; Johnson v. Connelly, 


154 App. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the indorsement.®°® Nor is a lack of ability success- 
fully to govern and control her pupils ground for 
refusal to indorse, the original issue of the certificate 
being final on the matter of her teaching ability.°* 
In other jurisdictions statutes similarly worded have 
been held to vest a discretion in the county superin- 
tendent which cannot be-controlled by the courts 
except on proof of caprice or arbitrariness;°* but 
in states where the county superintendent has dis- 
eretion,®® the effect of the indorsement when once 
made is to validate the certificate for use in that 
county? and to make it exempt from collateral at- 
tack.? 


[§ 285] j. Conclusiveness as Evidence; Collat- 
eral Attack.’ A teacher’s certificate is prima facie 
evidence of the teacher’s qualifications,* and of the 
fact that the board or committee issuing such certifi- 
eate have properly performed their duty as to the 
manner and requisites of their issuing it,® and in 
the absence of fraud cannot be collaterally im- 
peached,® as for example, in a suit by.a teacher to 
recover his wages after being dismissed,’ or after 
destruction of the school by fire and failure of the 
board to provide other quarters,® or in a suit be- 
tween contestants to try title to the office of state 
superintendent of public instruction,® or county su- 
perintendent of schools.1° 


[§ 286] 7. Attendance at Teachers’ Institute.!? 
In some jurisdictions statutory provision is made for 
the holding of teachers’ institutes, and where the 
statute so provides,!” it is the duty of towns to ap- 


88 Kan. 861, 129 P 1192; State. v. Of- N 
futt, (Mo. A.) 26 SW (2d) 830; Jor- 
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D.—Wenadt v. Waller, 


McDonald v. Niel- 


(56. C.5.]- 377 


propriate and pay for their support the amount fixed 
by the statute? A statute which provides for the 
collection of annual fees from applicants for teach- 
ers’ certificates for the support of teachers’ insti- 
tutes is constitutional.1# Where the statute so pro- 
vides, attendance on the institute for the period 
designated is necessary before the teacher can be 
lawfully permitted to teach,!° unless the teacher has 
been excused therefrom by proper school official,1® 
which may be given orally in the absence of statutory 
requirement to the contrary.+* 


[§ 287] B. Selection, Appointment, or Election— 
1. Definitions. Appointment to a position as teacher 
or principal or superintendent in the public school 
system is the act of the officer or board, upon whom 
that duty rests,18 assigning a particular person to 
that service or office.t® When the act is that of a 
board, it is referred to generally as an election.*° 
Employment has reference to the agreement between 
board and appointee for the latter’s services, result- 
ing from the appointment or election to the posi- 
tion.?? 


[§ 288] 2. Duty and Power To Appoint??—a. In 
General. The provisions of the school law with ref- 
erence to the selection and appointment of teachers?* 
govern,?* and an applicant for appointment is 
chargeable with knowledge therecf.?° Generally, the 
school district is the basis of the general system of 
common school edueation,?® and the duty and power 
to appoint the necessary teachers for the district 
schools is in the district or township trustees,?7 act- 


46 N. D.| quired to be raised for the mainte- 


dan v. Davis, 10 Okl. 329, 61 P 1063. 


96. McClauskey v. Brown, 94 Kan. 
366, 146 P 1186. 


97. McClauskey v. Brown, 


98. McKinnon v. State, 72 Fla. 223, 
72 S 676 [overr Weston v. Jones, 41 
Fla. 188, 25 S 888, and Mitchell v. 
Dunean, 7 Fla. 13]; State v. Grosven- 
or, 19 Nebr. 494, 27 NW 728. 


99. See cases supra note 98. 
1. State v. Grosvenor, supra. 
2. State v. Grosvenor, supra. 


3. Conclusiveness of decision of is- 
suing board see supra § 275. 


4. School Dist. No. 5 v. Reddick, 77 
Ill. 628; Neville v. School Dist. No. 
1, 36 Ill. 71; Doyle v. School Direc- 
tors, 36 Ill. A. 653; Davis v. Harri- 
son, 140 Ky. 520, 131 SW 272. 


5. Clay v. Independent School Dist., 
187 Iowa 89, 174 NW 47; Jackson v. 
Hampden, 20 Me. 37; Kimball v. Spo- 
kane County School Dist. No. 122, 23 
Wash, 520, 63 P 213. 


[a] In absence of proof of signa- 
ture.—There is a prima facie pre- 
sumption that a document in the form 
of a regular first grade certificate pro- 
duced by a school-teacher, who states 
that it was delivered to him by the 
superintendent of schools, is regular, 
although he makes no offer to prove 
the signatures affixed. Fitzgerald v. 
Spokane County School Dist. No. 20, 
5 Wash. 112, 31 P 427. 


6. Ill.—Union School Dist. No. 6 
v. Sterricker, 86 Ill. 595; Doyle v. 
School Directors, 36 Ill. A. 653. 


Mass.—Com. v. Dedham, 16 Mass. 
tl: 


Nebr.—State v. Grosvenor, 19 Nebr. 
494, 27 NW 728. 


supra. 


268, 176 NW 930; 
son, 43 N. D. 346, 175 NW 361. 


Vt.—Blanchard v. Warren School 
Dist; Nos; 11,329 Vt. 14333) "George v. 
West Fairlee, etc., School Dist. No. 8, 
20 Vt. 495. 


Wash.—Kimball v. Spokane County 
School Dist. No. 122, 23 Wash. 520, 
63 .P 213. 


Wis.—Clune v. Buchanan School 
Dist. No. 3, 166 Wis. 452, 166 NW 11. 


[a] In action to compel correct 
dating.—A county superintendent is 
estopped to deny the recitals of a 
teacher’s certificate issued by him, 
and he cannot, in an action of manda- 
mus to compel him to date the certifi- 
eate correctly, collaterally attack the 
certificate by attempting to show that 
it was issued without due examina- 
tion. Van Dorn v. Anderson, 219 Ill. 
32, 76 NE 53 [aff 117 IH. A. 618]. 


7. Union School Dist. No. 6 v. Ster- 
ricker, 86 Ill. 595; Doyle v. School 
Directors, 36 Ill. A. 653; Wells v. 
Granby School Dist. No. 2, 41 Vt. 353. 


8. Clune v. Buchanan School Dist. 
BM 3, 166 Wis. 452, 166 NW 11, 6 ALR 
36. 


9. McDonald v. Nielson, 43 N. D. 
346, 175 NW 361. 


10. Wendt v. Waller, 46 N. D. 268, 

176 NW 930. 

11. Cross references: , 

Pay for attendance see infra § 370. 

Revocation of certificate for failure 
to attend see supra § 278. 

Special examination by county official 
pending next teachers’ institute see 
supra § 272. 

12. See statutory provisions. 


13. Hall v. Somersworth, 39 N. H. 
511 (two per cent of the’ amount re- 


nance of schools). 


14. Hammond v. Muskegon School 
Bd., 109 Mich. 676, 67 NW 973. 


15. Capehart ve Graham Dist. Bd. 
oF uaucation, 82 W. Va. 217, 95 SE 


16. Capehart v. Graham Dist. Bd. 
Sree aca ton: 82 W. Va. 217, 95 SE 


17. Capehart v. Graham Dist. Bd. 
of Education, supra. 


18. See infra § 288. 


19. See infra § 298. 
20. See infra § 297. 
21. See infra § 308. .- 
22. Power to employ regardless of 


appropriations see infra § 371. 
23. See statutory provisions. 
24. See cases infra this section. 


25. Coleman v. District of Colum- 
bia, 51 App. (D. C.) 352, 279 Fed. 990. 


26. Washington Tp. Advisory Bd. 
v. State, 164 Ind. 295, 73 NE 700. 


27. Washington Tp. Advisory Bd. 
v. State, supra. See Weatherly v. 
Chattanooga, (Tenn. Ch. A.) 48 SW 
136 (holding that an ordinance es- 
tablishing a school board under Shan- 
non Code § 1467, authorizing the board 
of mayor and aldermen of a city es- 
tablishing public schools to appoint 
such a board, which shall have full 
power to manage and control such 
schools, elect or employ teachers, and 
prescribe all needful rules and regu- 
lations, by implication authorizes the 
school board to pass rules and regu- 
lations for the government of schools, 
the employment of teachers, etc., 
where such power is not exercised by 
the board of mayor and aldermen). 
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ing either as trustees de facto or de jure,** or in the 
local school committee,” and not in the superintend- 
ent of schools,?° or clerk of the school district.*1 
Nor can the duty of the board to make the selection 
be delegated to the superintendent, even though the 
statute makes it obligatory on the board to select 
teachers from nominations made by him.*? In some 
states the district is divided into subdistricts, and 
the power to appoint rests with the subdistrict trus- 
tees subject to confirmation by the town or district 
board.** In some jurisdictions the statute provides 
that if the district or township trustees fail in their 
duty to provide teachers for the district school, the 
county board has power to make the appointment. ce 
And under such statute, where the local school board 
has failed to agree upon the selection of a town su- 
perintendent of schools, the county officials have 
the power to elect.2° But where the statute excepts 
from its operation districts which are in existence 


at the time of its enactment,** the failure of district - 


trustees in a district established before the school 
law was enacted to appoint teachers oe not give 
power to the county board to do so.** Under the 
statutes in other jurisdictions,®® the power to employ 
teachers is in the county, and not in the district 
board.®® 


[§ 289] b. Restrictions on Power—(1) In Gen- 
eral. Statutes providing limitations and restrictions 
upon the powers of boards of trustees in the employ- 
ment, classification, and dismissal of teachers have 
been held constitutional.4° . A statutory check on 
the power of boards of edueation to appoint teachers 

exists wherever the statute requires that boards ac- 
count to the courts for the management of their busi- 
ness, the appointment of teachers being held to be 
the “business” of the board within the meaning of 


28. State v. Hodges, 165 La. 552, 
Ta bsy PSC 


29. Leonard vy. Springfield School 


Cir DEeeo 6782 
546); 
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Education, 19 Oh. Cir. Ct. 574, 10 Oh. 
State v. Wilson Tp. Bd. 
of Education, 8 OhS&CP 196, 5 OhNP 
(3) but where for any reason 39. 


[§§ 288-290 


the statute.4! The statute may restrict the appoint- 
ing power of the board, specifically, requiring all 
appointments to be ride on recommendation of the 
school superintendent,*? or subdistrict trustee,** or 
that preference be given to teachers deprived af em- 
ployment by discontinuance of a school.#4 Or the 
board may place restrictions on its own power to 
appoint by the passing of rules and regulations goy- 
erning the exercise of the power,*® as, for example, 
that appointment shall be made from an eligible 
lusts? 


Civil service law. A statute extending the opera- 
tion of a state civil service act to school districts 
may be sustained where not violative of constitution- — 
al restrictions.47 Under a statute extending the op- 
eration of such a law to teachers and other employees 
of the school board but excluding heads of depart- 
ments,*® it has been held that the business manager 
of a board of education is not a head of a department 
and so is entitled to the protection of the law.*® 


[§ 290] (2) Necessity of Recommendation of Su- 
perintendent of Schools. The requirement that a 
board of education shall confine its appointments to 
those recommended by the superintendent of schools 
may be imposed either by statute®® or by a board 
rule.°+. Where the statute provides that the board 
of education shall appoint teachers only upon the 
recommendation of the superintendent,°? the board 
has no power to appoint a teacher without his recom- 
mendation,®? and an appointment so made is void 
notwithstanding a rule of the board purporting to 
give it absolute power over appointments.®>+ <A — 
board may be restricted by its own rules and regula- 
tions to the appointment of persons recommended by 
the superintendent of schools where such regulation 
does not conflict with the statute.*® 


42 S 39. 
38. See statutory provisions. 
See infra § 305. 


Committee, 241 Mass. 325, 135 NE 459. 


30. Hermann v. Bonner County In- 
dependent School Dist. No. 1, 24 Ida. 
5b4, 135, P1159: 


21. Hermann v. Bonner County In- 
dependent School Dist. No. 1, supra. 


32. Gauthier v. St. John the Bap- 
tist Parish School Bd., 5 La. A. 570. 


Necessity of recommendation by su- 
Bo Naren of schools see infra § 
90. 


33. See cases infra this note. 


[a] In Ohio (1) under Rev. St. § 
4017, as amended by the act of March 
11, 1898, the board of directors of a 
suhdistrict has the right to elect 
teachers in its subdis*rict, subject to 
confirmation by a majority of the 
township oard of education, and un- 
less such, election is confirmed by the 
township board it has no legal effect 
(State v. Wilson Tp. Bd. of Education, 
LON OW VCir we Ot. 3574 10 (Oh hCir: Dec. 
678; State v. Wilson Tp. Bd. of Edu- 
cation, 8 OhS&CP 196, 5 OhNP 546; 
Richland Tp. Bd. of Education v. Mc- 
Fadden, 8 OhS&CP 57, 6 OhNP 226), 
(2) and if the township board fails or 
refuses to confirm an election made 
by the local board, and such local 
board does not elect another teacher 
before the third Monday in August, 
the township board of education may 
‘then employ a teacher for such sub- 


it becomes necessary after the third 
Monday of August in any year to elect 
a teacher in a township subdistrict, 
it is the right of the board of ‘di- 
rectors to elect such teacher and 
certify such election to the township 
clerk (Richland Tp. Bd. of Education 
v. McFadden, supra), (4) and if in 
such case the township board of edu- 
cation proceeds to elect the teacher 
without giving the board of directors 
a reasonable time to call a meeting 
and make another election, its action 
is illegal (Richland Tp. Bd. of Educa- 
tion v. McFadden, supra). (5) Where, 
under such section, and also under § 
3915, which prevides that in case of a 
tie the clerk of the board of/ education 
shall have the right to cast the de- 
eiding vote, the board of education 
consists of a clerk and five members, 
four of whom are present and two 
vote to confirm the election, and the 
clerk casts the deciding vote, such 
confirmation is illegal because not 
obtained by a majority vote. Rush v. 
Clinton Tp. Bd. of Education, 20 Oh. 
Cir Ctesely Li Oh Cin Dec ws. 


Power of subdistrict trustee to 
nominate see infra § 291. 


34. See statutory provisions. 


35. State v. MacKinnon, 5 OhS&CP 
558, 7 OHNP 581. 


36. See statutory provisions. 
37. Brown v. Sanders, 144 Ala. 500, 


district (State v. Wilson Tp. Bd. of 


40. Grigsby v. King, 202 Cal. 299, 
260 P 789. 


41. State v. St. Louis Bd. of Edu- 
cation, 294 Mo. 106, 212 SW 85. 


42. See infra § 290. 
43. See infra § 291. 
44. Cusack v. New, York Bid. 


Education, 89 App. Div. 355, 85 ys 


45. 
tions. 


46. See infra § 292. 


47. See Newark Bd. of Education 
v. New Jersey Civ. Serv. Commn., 98 
N. J. L. 417, 119 A 875 [aff 99 N. J. 


See board rules and regula- 


L, 106, 122 A 807]. 
48. See statutory provisions. 
49. Newark Bd. of Education v. 


New Jersey Civ. Serv. Commn., supra. 


50. See cases infra notes 52-54. 
51. See case infra note 55, 
52. See statutory provisions. 


53. Semmes v. Rowland, 114 Md. 
260, 79 A 472; State v. St. Louis Ba. 
of Education, 294 Mo. 106, 242 SW 85. 


54. State v. St. Louis Bd. of Edu- 
cation, supra. 


55. U.S. v. Callahan, 54 App. (D. 
C.) 61, 294-Fed. 992. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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‘{§ 291] (3) Right of Subdistrict Trustee To Nom- 
inate.°° Under a statute so providing,*’ the county 
board is restricted in its choice of a teacher for a 
subdistrict school to the teacher nominated by the 
subdistrict trustee provided the nominee has the nee- 
essary qualifications®* at the time of the county 
board’s meeting,®® and no reasonable objection is 
offered to his election,®® and where the subdistrict 
trustee has recommended a teacher possessing the 
necessary educational and moral qualifications, the 
_ county board has no authority to elect another quali- 
fied teacher recommended by the county superin- 
tendent,°* or one whose application does not bear 
the indorsement of the subdistrict trustee.°2 But 
where reasonable objection to the nominee is made 
by a member of the county board, the board may 
then exercise its own discretion in the election of a 
teacher,®® provided it has first notified the subdis- 
trict trustee of the rejection and given him oppor- 
tunity to make a new nomination and he has failed 
to do so,** and an objection that the person nomi- 
nated by the subdistrict trustee has not given satis- 
faction to a large part of the patrons of the school 
during the last year,®° or has appeared to sleep dur- 
ing school hours,®® or has been absent without ex- 
cuse,®* or is lacking in educational qualifications, ** 
is held to justify his rejection by the board.°® When- 
ever the subdistrict trustee has failed to nominate, 
the district board has no right to proceed to an im- 
mediate election, but must first notify the delinquent 
trustee and give him a reasonable opportunity there- 
after to send in the nomination,’° but after that has 
been done and there is still failure by the subdistrict 
trustee to nominate, the board may elect a candidate 
of its own selection.’1 The board need not consider 
the recommendation of a subdistrict trustee for elee- 
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tion to a school not within his subdistrict,*? and the 
fact that through some misunderstanding the board 
thought that the school was in his district does not 
confer any jurisdiction on the subdistrict trustee.*? 
Where a district school is designated as a county 
high school, the power to appoint teachers for the 
entire school, including the lower grades, is in the 
county board free from the control of the subdis- 
trict. trustee.*4 


[§ 292] (4) Appointment and Promotion from 
Eligible List. Where a board rule provides that ap- 
pointment of teachers shall be made from the eligible 
list in the order of their rank as vacancies oceur,*® 
the board must appoint the person at the head of the 
eligible list at the time the vacancy occurred,7® and 
it cannot appoint one examined later who out-ranked 
the person at the head of the list at the time the 
vacancy occurred by the device of merging the list 
of those examined after the vacaney occurred with 
the list of eligibles as it existed at that time.** 
Where the statute establishes a class of eligibles for 
promotion,’* an assignment which is in effect a pro- 
motion must be made from the list of eligibles.79 


[§ 293] c. Discretionary Power of Board or Of- 
ficer.6° Although an applicant so far as the statu- 
tory qualifications are concerned may be eligible to 
teach in public schools generally, the board or offi- 
cer authorized to select and appoint or confirm the 
appointment of teachers has a discretionary power 
in passing upon the fitness of an applicant for the 
position of teacher in a particular school or grade,’ 
and unless there is manifest abuse, the exercise of 
this discretionary power will not be reviewed by 
the courts.** In the absence of statutory restric- 


56. Power of subdistrict trustee to 
appoint see supra § 289 


57. See statutory provisions. 


58. Rice v. Gilliam, 226 Ky. 613, 11 
SW (2d) 431; Lovelace v. Steinbeck, 
225 Ky. 669, 9 SW (2d) 1002; 
Blackburn, 222 Ky. 514, 1 
977; Campbell v. Owens, 150 Ky. 686, 
150 SW 844. 


59. See case infra this note. 


[a] Not qualified when nominated. 
—The county board of education must 
elect a teacher nominated by a subdis- 
trict trustee, where qualified at the 
time of meeting for the selection of a 
teacher, although he had no teacher’s 
eertificate at the time he was nominat- 
ed. Rice v. Gilliam, 226 Ky. 613, 11 
SW (2d) 4381. 


60. See cases supra note 58. 


61. Scott v. Blackburn, 222 Ky. 514, 
1 SW (2d) 977. 


62. Lovelace v. Steinbeck, 
669, 9 SW (2d) 1002. 


63. Foreman vy. Christian County 
Bad. of Education, 219 Ky. 573, 293 SW 
1058; Maynard v. Maynard, 152 Ky. 
623, 153 SW 980. 


Discretion of board generally see 
infra § 293. 


64. Floyd County Educational Div, 
Bd. No. 1 v. Butler, 155 Ky. 164, 159 
SW 679. 

65. Maynard v. Maynard, 152 Ky. 
623, 153 SW 980. 


66. Foreman y. Christian County 
ee Education, 219 Ky. 573, 293 SW 
1 A 


225 Ky. 


67. Foreman v. Christian County 
Bd. of Education, supra. 


68. Foreman v. Christian County 
Ba. of Education, supra. 


69. See cases supra notes 65-68. 


70. Rice v. Gilliam, 226 Ky. 613, 11 
SW (2d) 431; Daviess County Bd. of 
Education v. Johnson, 179 Ky. 34, 200 
SW 313; Floyd County Educational 
Div. Bd. No. 1 v. Butler, 155 Ky. 164, 
159 SW 679. 


71. Christian County Bd. of Edu- 
cation v. Gee, 217 Ky. 561, 290 SW 329. 


72. Christian County Bd. of Edu- 
cation v. Gee, supra. 


73. Christian County Bd. of Educa- 
tion v. Gee, supra. 


74. Moss v. Eubank, 
745, 197 SW 425. 


“It surely cannot be insisted that 
the school, after having been desig- 
nated and established as a high 
school, can be partly a high school 
and partly a common school, so as to 
vest the authority in the district 
trustee to employ the teachers for the 
latter, while the county board of edu- 
cation would possess the authority 
to employ the teachers for the former. 
This would necessarily create such a 
conflict of accountability among the 
teachers as to greatly impair, if not 
wholly destroy, their efficiency as 
teachers, and in many cases would 
create conditions which would great- 
ly retard the progress of the school.” 
Moss v. Hubank, supra. 


75. See board rules and regula- 
tions. 


176 Ky. 739, 


WGnt) Ue Se Ve Parga 54 App. (D. 
C.) 61, 294 Fed. 992 


Y by ORAL DI a Gaia supra. 
78. See statutory provisions. 


79. Fitzpatrick v. New York Bd. of 
Education, 67 Misc. 564, 124 NYS 765. 


Assignment and transfer generally 
see infra § 330. 


Certificate peaceneory) to promotion 
see supra § 27 


80. After Ade 3. by board of 
person nominated by subdistrict trus- 
tee see supra § 291. 


81. State v. Smith, 49 Nebr. 755, 
69 NW 114; State v. Wilson Tp. Bd. 
of Education, TISOH | CiMICLM5T 410 
Oh. Cir. Dec. 678; Youmans v. Patas- 
kala School Dist. Bd. of Education, 13 
Oh. Cir. Ct. 207,, tazOhskCir. + DeensZeoy 
Com. v. Philadelphia Bd. of Public 
Education, 187 Pa. 70, 40 A 806, 41 
LRA 498; Com. v. Jenks, 154 Pa. 368, 
26 A 371 [aff 1 Pa. Dist. 481, 12 Pa. 


or UGSis) ‘Com: WaGratz 15 Pa. Dist. 
82. Frederick v. Owens, 25 Oh. Cir. 


Ct. N. S..581, 35, Oh.. Cir. Ct. 538% Yous 
mans v. Pataskala Special School 
Dist. Bd. of Education, 13 Oh. Cir. Ct. 
207, 7 Oh. Cir. Dec. 269; Hysong v. 
Gallitzin Borough School Dist., 164 
Pa. 621, 30 A 482, 44 AmSR 6382, 26 
LRA 203; In re Bloomsburg School 
Bd., 4 Pa. Co. 411 [aff 121. Pa. 293,15 
A 548]. 


[a] Failure to elect principal.—A 
long continued failure to elect a prin- 
cipal for a school due to a tie vote in 
the board of trustees on the question 
of salary is such an abuse of discre- 
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tion,** the appointing power may disregard questions 
as to religious belief ;°* may take sex into considera- 
tion,*® and cause separate lists of men and women 
teachers on the eligible lists to be prepared for use 
in the exercise of discretion ;*® or may take into con- 
sideration the affiliation of applicant with labor or- 
ganizations.87 Although a woman may be eligible 
to the position of supervising principal of a partic- 
ular school, the school board may, in its discretion, 
determine whether she or some other applicant shall 
be chosen for such position,** and where a school 
board has elected a superintendent it may, at the 
same meeting, reconsider its vote before it has been 
communicated to the person so elected, and at an ad- 
journed meeting elect another person.*® 


[§ 294] 3. Power of Patrons To Direct or Advise 
—a. In General. Under a statute so providing,®°® 
the right to select a teacher or to veto a selection 
made by a trustee or board®! is in the majority of 
the patrons of a school present and entitled to vote 
at a school meeting,®? and the school board or offi- 
cer has no power to employ a teacher whom those 
entitled to vote at a regular school meeting decide 
they do not wish to be employed.®* Such a statute 
must be liberally construed to advance the right.°* 
If the patrons do not exercise their right, a teacher 
may be appointed by the trustees.®° 


[§ 295] b. Remonstrance and Liability Therefor. 
Even in the absence of statute the patrons of a 
school may remonstrate against the appointment of 
a particular person as teacher,®® although any vote 


tion as to justify the removal of the; 30 NE 894. 
entire board and the election of a new 95 
board. In re Bloomsburg School Bd., Pa 38 
aan Con 411) fatt 121 Pa. 293,15 2A : 
548]. 96. 


83. See statutory provisions. 103. 


84 Millard v. Board of Education, 
121 Ill. 297, 10 NE 669. 


[a] Employment of nuns, in the 
absence of proof of religious sectarian 
teaching or exercises, is purely an ex- 


98. 
103, 110 
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Kingsley v. Plum Tp. School, 2 


97. Waterbury School Dist. No. 13 
v. Harvey, 56 Vt. 556. 9. 


Vanarsdale v. Laverty, 69 Pa. 


99. Vanarsdale vy. Laverty, supra. 
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of theirs directing the appointment of a particular 

teacher under those circumstances will be held to 

be advisory only and may be disregarded by the 

trustee or board.°’ However, they cannot make this — 
right to advise the means for gratifying malice and 

animosity, and if by reason of a malicious and 

groundless remonstrance a proposed teacher is re-— 
jected, he may maintain an action against the ob- 

jecting patrons for the actual damages sustained by 

him,°* although he had no certificate of qualification 

at the time.°® 


[§ 296] 4. Application for Appointment. A 
school board may make a rule that applications for 
positions as teachers shall be in writing; but where 
an oral application has been made and reported to 
the board,? it may waive comphance with such rule, 
as by unanimously electing applicant as teacher.® 


[§ 297] 5. Election; Statutory Requirements and 
Validity.t | Mandatory provisions of the statute re- 
lating to the manner of electing teachers by the 
school board must be strictly complied with. Where 
the statute requires an election by the school board,°® 
an election by the board acting as such is in line of 
its duty and is valid,’ but an appointment by the 
president and secretary of the board, not concurred 
in by the board,’ or an appointment by a person dele- 
gated by the board to deal with the matter in his 
own discretion, is invalid.® Although there is some 
authority to the contrary,!° the election must be held 
at a regular or called meeting of the board,!1 for 
which notice as required by statute must be given,” 


177 (holding that an election by the 
board acting as such cannot be made 
the basis of a bill against its mem- 
bers for their removal). 


School Dist. v. 


Vanarsdale v. Laverty, 69 Pa. 


8. Dennison Tp. 
Padden, 89 Pa. 395. 


‘ Johnson v. McEwen School Dis- 
Tae 19 Alta. L. 44, [1923] 1 DomLR 


10. Windham v. Black Creek School 
Dist. No. 9, 148 S. C. 511, 518, 141 SE) 


ercise of the discretion of the school 
board, and is lawful. Hysong v. Gal- 
litzin Borough School Dist.,°164 Pa. 
ee 30 A 482, 44 AmSR 632, 26 LRA 
03. 


85. Fitzpatrick v. New York Bad. 
of Education, 69 Misc. 78, 125 NYS 
954; Com. v. Gratz, 5 Pa. Dist. 341. 


Rules and regulations of boards of 
education see supra § 262 


86. ‘Fitzpatrick v. New York Bd. of 
Education, 69 Misc, 78, 125 NYS 954. 


87. Frederick v. Owens, 25 Oh. Cir. 
Ct Nepow pol, oor OnuG@ite Clos. 


Right of board to make rule against 
appointment as teacher of member of 
teachers’ association or union see su- 
pra § 262. 


88. Com. v. Jenks, 154 Pa. 368, 26 
Ape tapatt 1 Pas Dist) 431) 12 Paso, 
168]. 


89. Wood v. Cutter, 138 Mass. 149. 
90. See statutory provisions. 


91. O’Brien v. Moss, 131 Ind. 99, 30 
NE 894. 


See cases infra note 93. 


92. 
93. O’Brien v. Moss, 131 Ind. 99, 30 
NE 894; Rumble v. Barker, 27 Ind. 


A. 69, 60 NE 956. 
94, O’Brien v. Moss, 131 Ind. 99, 


“Tt is evident that it was the ob- 
jection to the plaintiff himself, and 
not to his want of a certificate, which 
prevented his employment. Had he 
been appointed he might have renewed 
his certificate and qualified himself to 
accept of the appointment. We see 
no error, therefore, in refusing a point 
requiring the court to charge that no 
damage arose from the remonstrance 
by reason of the plaintiff's not getting 
the school.” Vanarsdale vy. Laverty, 
supra. 


1. Weatherly Vv. Chattanooga, 
(Tenn. Ch. A.) 48 SW 136. 


2. See case infra this note. 


[a] Application is sufficient where 
applicant speaks to one or more of 
the school board, stating the salary 
desired, and his name is reported by 
the board as among the applicants, 
and the salary stated. Weatherly v. 
Chattanooga, (Tenn. Ch. A.) 48 SW 
136. 


8. Weatherly v, Chattanooga, su- 
Ps 


By county board on failure of 
ae district trustee to nominate see 
supra § 291. 


5. See cases infra notes 6-19. 
6. See statutory provisions. 
7 State v. Leonard, 3 Tenn. Ch. 


896 (holding, on the authority of 
Hughes v. School Dist. No. 37, 66 S. 
C. 259, 44 SE 784, that, oral election 
and employment of a teacher by two 
trustees, meeting informally, without 
notice to a third, is sufficient, the 
court, however, saying: “I think 
there should be some formality as to 
the meeting of boards of trustees for 
the election of school teachers, and 
that all the members of the board 
should at least be given an oppor- 
tunity to attend such meetings. In- 
deed, it would be well to follow a cus- 
tom once prevailing in certain school 
districts to have written contracts be- 
tween teachers and the trustees. Un- 


‘der the decision in the Hughes Case, 


however, these written contracts are 
not necessary, and parol contracts 
between the trustees and a teacher 
may be made in a very informal man- 
ner. Until it is overruled, or the law 
is changed by legislative enactment, 
or by some proper action of the State 
Board of Education with legislative 
authority so to do, I think this Court 
is clearly bound by the decision in the 
Hughes Case’’). 


11. Davis v. Harrison, 140 Ky. 520, 
131 SW 272. 


12. Neal v. Bethea, 158 Ark. 403, 
250 SW 336. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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or at an adjourned meeting,'? when a quorum is 
present;14 and an applicant must receive the votes 
of a majority of those present to be elected,'® the 
county. superintendent having power to cast the de- 
ciding vote in case of a tie, where the statute so 
stipulates.t® It has been held that a viva voce vote, 
even though it be unanimous, is not a compliance 
with a statutory requirement of a yea and nay vote 
recorded in the minutes,+* and a yea and nay vote 
is not a compliance with a requirement of a roll call 
and a verbal announcement of the name of the can- 
didate of his choice by each trustee as his name is 
called,1® but that a requirement of a roll call and 
aye and nay vote is sufficiently met by an aye and 
nay vote recorded in the minutes even though no 
express mention is made of the calling of the roll.+® 


[§ 298] 6. Effect of Appointment. A teacher’s 
right under appointment or election extends only to 
the particular position to which appointment or elec- 
tion is made,?° and an election as teacher is not an 
election as assistant teacher or as principal,?! nor 
does an election as teacher of a particular grade 
entitle him to be classified as a teacher of a higher 
grade,?* even though in an emergency he is assigned 
temporarily to serve as teacher in the higher grade, 


with the understanding and on the condition that 


such service shall not entitle him to classification as 
a teacher of the higher grade.?* A designation to 


‘aet temporarily is not an appointment or election 


under the statute.2* But if a teacher appointed to 
a lower grade is assigned to regular and permanent 
service in a higher grade and renders such service, 
he is entitled to classification as a teacher of the 
higher grade.?° 


[§ 299] 7. Term—a. In General. The distinction 
between the term for which a teacher is appointed 
and his term of employment?® is that the former is 
statutory and the latter contractual, a violation of 
the teacher’s rights in the former case being remedied 
by mandamus, and in the latter case by an action to 
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recover damages for breach of the contract.27 The 
term for which a teacher or superintendent is ap- 
pointed is determined by the statute,?* the trustees 
of the separate school districts having power to fix 
the term where the statute so provides.?® If during 
the original term the statute is amended by lengthen- 
ing the term, a reappointment immediately after 
the enactment of the amendment is for the longer 
term.°° 


[§ 300] b. Permanent Tenure after Probationary 
Service.*! Where the statute requires a determina- 
tion by the board of a candidate’s aptness for teach- 
ing,*®? it has power to subject a candidate to a test 
of actual work as a teacher,?*? but, in the absence of 
specific statutory authority, it has no power to ap- 
point a teacher for one year on a probationary basis, 
reserving to the board a right to discharge without 
charges and hearing thereon.?4 Probational appoint- 
ments are lawful where provided for by statute.?* 
Where the statute so provides,?® the board must 
classify a teacher as permanent after successful serv- 
ice during the probationary period,*?” even though 
the teacher is employed under his contract for a 
fixed, definite term;** and if the board fails or re- 
fuses to do so, the law operates to make the classi- 
fication without action by the board,®® and notwith- 
standing the employment is continued after the pro- 
bationary period by contracts from year to year.*® 
And a teacher so classified can only be deprived of 
her right to teach by and after the filing of written 
charges against her and a hearing had thereon.* 
Where, by the terms of a “permanent Tenure Act,’’ 
its application is restricted to teachers “regularly 
appointed,” its benefits cannot be claimed by one 
who has served merely as a substitute teacher,*? or 
under a contract not in writing where, under the 
statute, a written contract is required,*? nor will 
ratification by the board of the employment under 
the irregular contract confer upon the teacher the 
status of one “regularly appointed,” entitling him to 


13. Floyd County Educational Div./ Dist., 39 Pa. Co. 506. + 32, i rovisi 
Bd. No. 1 v. Butler, 155 Ky. 164, 159 : Ree Ste tere une eons 
SW 679. 18. Pierce v. West Loveland Spe- 33. Semmes v. Rowland, 114 Md. 


14. Floyd County Educational Div. 
Bd. No. 1 v. Butler, supra; Davis v. 
Harrison, 140 Ky. 520, 131 SW 272. 


15. Floyd’County Educational Div. 
Bd. No. 1 v. Butler, 155 Ky. 164, 159 
SW 679; Davis v. Harrison, 140 Ky. 
520, 181 SW 272. 


16. Davis v. Harrison, supra. 


[a] When county superintendent 
is absent.—Under the statute, requir- 
ing the county superintendent to meet 
the trustees elected from the school 
subdistricts of each educational divi- 
sion at the meeting at which the 
board is organized, and making the 
county superintendent a member of 
such division board with power to 
vote in case of a tie, a county super- 
intendent need not be present at a 
meeting of a division board, and where 
there is a tie vote the board may cer- 
tify to him the result, and he may 
then in writing, addressed to_ the 
board, cast the deciding vote. Davis 
v. Harrison, 140 Ky. 520, 131 SW 272. 


17. New Concord School Dist. Bd. 
of Education v. Best, 52 Oh. St. 138, 
389 NE 694, 27 LRA 77; Waltman v. 
Albany Tp. School Dist., 64 Pa. Super. 
458; 


cial School Dist. No. 7 Bd. of Educa- 
tion, 8 OhS&CP 648, 1 OhNP 286. 


19. Youmans v. Pataskala Special 
School Dist. Bd. of Education, 13 Oh. 
Cir. Ct. 207, 7 Oh. Cir. Dec. 269. 


' 20. See cases infra notes 21-23. 


ae Hilbert v. Conlon, 40 Pa, Co. 


22. Hirschfield v. Board of Educa- 
tion, 89 Mise. 115, 152 NYS 870. 


23. See infra § 330. 


24. Hazen v. New York Bd. of Ed- 
ucation, 127 App. Div. 235, 111 NYS 


Bole 
25. See infra § 330. 
26. See infra § 310. 


27. State v. Gallup Bd. of Educa- 
tion, 18 N. M. 1838, 135 P 96, 49 LRA 
NS 62. 


28. See statutory provisions. 


29. Ladner vy. Talbert, 121 Miss. 
592, 83 S 748. 


30. Peo. v. Rochester Bd. of Educa- 
tion, 55 App. Div. 295, 66 NYS 963. 


31. Automatic renewal after fixed 


Ryan y. Norwegian Tp. School service see infra § 301. 


260, 79 A 472. 
34. Semmes v. Rowland, supra. 
35. See cases infra this section. 
36. See statutory provisions. 


37. Grigsby v. King, 202 Cal. 299, 
260 P 789; State v. Milwaukee Bd. of 
School Directors, 190 Wis. 570, 209 
NW 683. 


38. Grigsby v. King, 202 Cal. 299, 
260 P- 789. 


39. La Shells v. Hench, 98 Cal. A. 
6, 276 P 377; State v. Milwaukee Bd. 
of School Directors, 190 Wis. 570, 209 
NW 683. 


40. La Shells v. Hench, 98 Cal. A. 
6,216 PSU. 


41. Francis v. Jones, (Cal. A.) 293 


P 803; State v. Milwaukee Bd. of 
School Directors, 190 Wis. 570, 209 
NW 683. 


Right to remove see infra § 332. 


42. Taggart v. Multnomah County 
epee) Dist. No. 1, 96 Or. 422, 188 P 
LIS. 


43. Taggart v. Multnomah County 
School Dist. No. 1, supra. 


Necessity of writing see infra § 321, 
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the benefits of such an act;** nor is an assistant to 
the principal, who serves on occasion as a substitute 
teacher, entitled to the tenure of a teacher under the 
statute in the absence of evidence of her having qual- 
ified or having served as a teacher, employed as such 
by the board;*®> but where the statute provides that 
all teachers reémployed after serving the probation- 
ary period shall be entitled to its benefits,*® a reap- 
pointment for the year following the probationary 
period and notice thereof, followed by service as 
teacher, is a reémployment within the meaning of 
the statute and a written contract is not necessary.** 
Under a statute providing that the service of all 
teachers shall be during good behavior and efficiency 
after the expiration of a period of employment of a 
stated number of consecutive years,*® the proba- 
tionary term is computed from the day when the first 
contract becomes operative and on the basis of ¢al- 
endar and not school years.*® Under statutes estab- 
lishing probationary terms for teachers and princi- 
pals and providing for a tenure thereafter during 
good behavior and efficient and competent service, 
entitling the incumbent to his position until re- 
moved for cause and after a.hearing,®® a teacher who 
has served the full probationary period for that 
position must on promotion to a principalship serve 
a second probationary period for that position to 
entitle him as principal to the benefit of the stat- 
ute.>4 


[§ 301] 8. Reélection.°? Under a statutory pro- 
vision that teachers elected will be deemed to be 
reélected at the end of their term of service unless 
a notice terminating their employment is given them 
the statutory number of days before the end of their 
term,°* a teacher who has received the statutory 
notice cannot claim to be reélected,** even though he 
did not receive a notice conforming to the require- 
ments of the city charter which allowed him a notice 
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a longer time in advance of the end of his term;** 
but in the absence of notice of dismissal the statute. 
operates as an automatic reélection,®® and where he 
continues to serve thereafter, he is entitled to recover — 
his salary for the time served.** Even though the 
court was not bound by the teacher’s construction 
of the board’s notice to him advising him to apply 
for the position if he wanted it as a notice of reélee- 
tion, such notice did not operate as a notice of dis- 
missal within the requirements of the statute.°* A 
statute providing for reélection from year to year 
unless notified to the contrary®® has no application 
to positions based on employment solely, as dis- 
tinguished from appointment or election,®® as, for 
example, the principalship of a school.*? 


[§ 302] 9. Revocation. A conditional appoint- 
ment by the board may be revoked by the board 
upon applicant’s failure to comply with the condi- 
tion.°? 


[§ 303] C. Contracts of Employment—1l. Nature 
and Effect. A teacher, who has been appointed to 
the position and accepted it, from the time of his 
acceptance stands in a contract relation as distin- 
guished from the tenure or holding of a puble 
officer. He holds his position by contract and not 
at the will of the sovereign power.** His right to 
the position is still contractual after he has served 
the probationary period successfully and has become. 
entitled under statute to hold the position perma- 
nently during good behavior and efficient service.** 
His right extends only to the particular position to 
which appointment is made,®°’ and limited by the 
circumstance that under the contract he must render 
a personal service, he has no right to name a substi- 
tute unless allowed by contract or accepted by the 
‘board.°° 


[§ 304] 2. Authority To Contract®'—a. In Gen- 


44, 
School Dist. No. 1, 96 Or. 422, 188 P 
1IT9. 


45. Lamarsh v. Chicopee School 
Committee, (Mass.) 172 NE 117. 


46. 


47. Oxman v. Duluth Independent 
School Dist., 178: Minn. 422, 227 NW 
351. 


See statutory ‘provisions, 


48. See statutory provisions. 
49. See case infra this note. 
{a] Three consecutive years.—A 


teacher was employed under three 
consecutive contracts, the first dated 
July 15, 1926, but not operative until 
Sept. 7, 1926. Under the statute she 
would not be entitled to the benefits 
of the statute until Sept. 7, 1929. The 
board under a reservation in the con- 
tract notified her on July 15, 1929 that 
her services would terminate on Aug. 
15, 1929. It was held that she was 
not entitled to the benefits of the stat- 
ute. Carroll v. State Bd. of Educa- 
tion, 8 N. J. Misc. 859, 152 A 339. 


50. See statutory provisions. 


51. O’Connor vy. Emerson, 196 App. 
Div. 807, 188 NYS 236 [aff 113 Misc. 
472, 185 NYS 49, and aff 232 N. Y. 
561, 134 NE 572]. 


52. Reémployment see infra § 328. 
53. See statutory provisions. 


Taggart v. Multnomah County j_ 


54 Owens v. Santa Cruz Bd. of Ed- 
ucation;.68 Cals A. ' 403,229) Po 881; 
Vallejo High School Dist. v. White, 
43 Cal. A. 359, 185 P 302. 


55. Vallejo High School Dist. v. 
White, supra. 


56. McBride v. Silver Bow County 
School Dist. No. 2, 88 Mont. 110, 290 
P 252. 


57. See infra § 377. 


58. McBride v. Silver Bow County 
School Dist. No. 2, 88 Mont. 110, 290 
P 252. 


59. 


60. 
School Dist., 67:Cal. A. 
395. 


Distinction between appointment 
and employment see supra § 287; and 
infra § 308. 


61. Bland v. Galt Joint Union High 
School Dist., 67 Cal. A. 784, 228 P 395. 


62. Coleman y. Dist. of Columbia, 
51 App. (D. C.) 352, 279 Hed. 990. 


[a] Failure to take physical exam- 
ination.—Where the board appoints a 
person teacher on condition that she 
take a physical examination, it may 
revoke the appointment upon her fail- 
ure to be examined. Coleman vy. Dis- 
trict of Columbia, 51 App. (D. C.) 352, 
279 Fed. 990. 


See statutory provisions. 


Bland v. Galt Joint Union High 
784, 228 P 


63. State v. Blied, 188 Wis. 442, 206 
NW 2138. 


“The position of a teacher in the 
public schools of California is not an 
office. It is an employment by con- 
tract made between the teacher and 
the district. . . . The becoming a 
permanent teacher, and the continu- 
action of this employment, is a right 
given by statute, which right can be 
terminated or forfeited in the manner 
provided by law. . .. The relation 
between the district and the teacher 
is that of employer and employee and 
is created by contract which must be 
dependent, for its terms and condi- 
tions, upon the authority granted the 
district by law and the limitations 
placed by law upon its power to con- 


tract.” Martin v. Fisher, (Cal. A.) 
291. P 276, 278. 

64. State v. Milwaukee Bd. of 
School Directors, ,190 Wis. 570, 209 
NW 6838. 


Tenure after probationary service 
see infra § 300. 


65. See supra § 298. 


66. Donlan v. Boston, 223 Mass. 
285, 111 NE 718; Auran vy. Mentor 
School Dist. No. 1, 58 N. D. 934, 233 
NW 644. 


Effect of sickness or death of teach- 
er see infra § 327. 


67. Reémployment see infra § 328. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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eral. The statute or governing law is the sole source 
of authority for the employment of teachers in the 
publie schools,®* and a grant of authority to em- 
ploy implies authority to make a contract of employ- 
ment with persons eligible for the service.°® The 
exercise of that authority is subject to the terms of 
the statute, and to the rules and regulations of the 
board, not inconsistent therewith.*° The power to 
employ includes by implication the power to employ 
for particular grades and particular positions in 
the teaching force of the school.*? 


[§ 305] b. In Whom Vested—(1) In General. 
The power to employ teachers rests solely with the 
agency or agencies designated by the statute ap- 
plicable to the district,”? as, for example, the school 
district itself,** or, if the district does not act, the 
school committee** or prudential committee of the 
district ;*® the prudential committee of the district, 
or if the prudential committee does not act, the 
school committee of the town;7® the school district 
trustees;** the board of trustees of a graded school 
district and not the school committee of the old dis- 
trict which the graded school district superseded ;7§ 
the city board of education;’® the superintendent 
and the city board;*® where the statute so provides, 
the subdirector of a subdistrict and not the board 
of directors,** except in independent school districts 
where there are neither subdistricts nor subdiree- 
tors;8? in other jurisdictions, the ward boards of 
school directors and not the city board of school 
directors ;** a district school agent when specifically 
authorized by a town at its town meeting, or, in the 
absence of express authorization, the superintending 
school committee. Where the statute so pro- 
vides,*®> a county board has exclusive jurisdiction 


68. Wilkes County Bd. of Educa- 78. 
tion v. Butler, 154 Ga. 569, 115 SH 10.|5, 1 SE 538. 


69. Malloy v. San Jose Bd. of Ed- 79. 
ucation, 102 Cal. 642, 36 P 948. 


70. See infra §§ 315-323. 
71. Grigsby v. King, 202 Cal. 299, 
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Skinner v. Bateman, 96 N. C. 93. 


Malloy v. San Jose Bd. of Ed- 
ucation, 102 Cal. 642, 36 P 948; 
man vy. District of Columbia, 51 App. 
GD? C)852, 9209 Keds 990; 


80. Frederick v. Owens, 25 Oh. Cir. 95. 


(56 C.J.] 383 


over the employment of teachers in the district 
schools, the district boards having power to recom- 
mend in certain cases, but no power to employ ;*° 
but in the absence of statutory authority, a county 
board has no authority to employ teachers for a dis- 
trict school.8* Where the statute so provides, how- 
ever,®® a county board which has converted a district 
school into a high school has power to employ all 
teachers therein, including teachers for the district 
school grades,8® and without regard to the recom- 
mendations of the district trustee,®° while under 
other statutes,°! a county board, contracting with 
a city for use of the city high school, may leave the 
control of the school and appointment and employ- 
ment of teachers with the city.°* In some jurisdic- 
tions the county superintendent employs teachers for 
the district schools on nomination of the school trus- 
tees,°? but cannot refuse to employ a teacher so 
named on grounds sufficient under the statute to jus- 
tify his suspension or removal.®°* In other jurisdic- 
tions the county superintendent has the power to 
veto, but not to employ.°®> Where there are two 
corporations, the school and municipal, coexistent 
but functioning distinct from each other, there is 
no authority to employ school-teachers in officers of 
the municipality,®® as, for example, in township 
trustees,®* or in the town mayor and councilmen un- 
less in the town there is no board of edueation.°* 
Boards or officials cannot employ after their author- 
ity has terminated or has been superseded,®® even 
though the contract is made before the service under 
it commences. 


[§ 306] (2) In De Facto Board or Officer.2 A 
teacher may be employed by a de facto board or 


State v. Alexander, 158 Miss. 
557, 130 S 754; Brown_y. Owens, 75 
Miss. °319, 23 S35, 942. 


Cole- 94. State v. Alexander, 158 Miss. 
557, 130 S 754; Brown vy. Owens, 75 
Miss. 819, 23 S 35, 942. 


See infra § 319. 


260 P 789: Starkweather v. Fox, 236 & 
Mich. 57, 209 NW 849. SPN Pee OnE ne es 96. See cases infra notes 97, 98. 
[a] Extra teachers.—The board SATE ELT Oe rates Dist. Tp., 97. Harrison Tp. v. McGregor, 67 


may also employ an extra teacher for 
a particular grade whenever in its 82. 
judgment it becomes _ necessary. 
Starkweather v. Fox, 236 Mich. 57, 
209 NW 849. 


72. See cases infra this section. 


Dist., 


73. Gilman vy. Bassett, 33 Conn.| Dist. v. City School Directors, 23 La. 
298. Ann, 152. 
74. Gilman vy. Bassett, supra. 84, Woodbury v. Knox, 74 Me. 462; 
75. Cohb v. Pomfret School Dist. |Moor v. Newfield, 4 Me. 44. 
No. 1, 63 Vt. 647, 21 A 957. 85. See statutory provisions. 


76. Uxbridge School Dist. No. 10 86. 


Eden Independent Dist. 
v. Rhodes, 88 Iowa 570, 55 NW 524; 
Athearn v. Millersburg Independent 
33 Iowa 105. 


83. New Orleans Third Ward School 


Green v. Snellville Cons. School 


Ind. 380; Greensboro ete v. Cook, 58 
Ind. 139, 140. 


“Greensboro Township is the name 
of the corporation of the civil town- 
ship. The trustee of Greensboro 
Township has no authority to employ 
school-teachers, and the township 
cannot be made liable to them, if so 
employed. Greensboro School Town- 
ship is the name of the school town- 
ship, and is the only authority, which, 
by its trustee, can employ a _ school- 
teacher. The two corporations, ‘both 


No. 2 


v. Mowry, 9 Allen (Mass.) 94. 


77. Ala.—Gibson v. Mabry, 145 
Ala, 112, .20 S 297. 


Mich.—Tappan v. Carrollton School 
Dist. No. 1, 44 Mich. 500, 7 NW 73. 


Okl.—Harp v. Consolidated School 
Dist. No. 1, 115 Okl. 48, 241 P 787. 


‘Tex.—Singleton v. Austin, 27 Tex. 
Civ. A. 88, 65 SW 686 

W. Va.—Skeen v. Washington Dist. 
Board of Education, 109 W. Va. 585, 
155 SE 647. 

Wis.—Ansorge v. Green Bay, 198 
Wis. 320, 224 NW 119. 


Alta.—Johnson v. McEwen School |. 


ee 19 Alta. L. 44, [1923] 1 DomLR 
175. 


Dist., 169 Ga. 667, 151 SE 479 [aff 39 
Ga. A. 173, 146 SE 350]; Orr v. Riley, 
160 Ga. 480, 128 SE 669 [rev 383 Ga. 
A..472, 127 SE 236, judgment vacated 
34 Ga. A. 201, 128 SH) 820]. 


87. Brown v. Sanders, 144 Ala. 500, 
42 S 39. 
88. See statutory provisions, 


89. Hale v. Calloway County Bd. 
of Education, 213 Ky. 366, 281 SW 
168. 


90. Hale v. Calloway County Bd. 
of Education, supra. 


91. See statutory provisions. 


92. Christian County Bd. of Edu- 
cation v. Hopkinsville Public Schools, 
154 Ky. 309, 157 SW 697, 


created by law, although they occu- 
py the same territory, and have the 
same trustee, are as distinct in their 
rights and liabilities as are two indi- 
viduals of different names. They can- 
not perform each other’s functions, 


‘nor be made liable for each other’s 


duties.” Henry County Greensboro 
Tp. v. Cook, supra. 

98. Coffee series v. Glover, 10 
Ala. A. 475, 65 S 4 

99. Loomis vy. eaters 51 Mo. 21; 
Capehart v. Graham Dist. Bd. of Hd- 
ucation, 82 W. Va. 217, 95 SE 838. 

1. Loomis v. Coleman, 51 Mo. 21. 


Employing for period extending be- 
yond term of office see infra § 312. 

2. Power of de facto officers gen- 
erally see supra § 184. 
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officer ;* but a contract of employment entered into 
by one purporting to be a school officer, at a time 
when there is no person in existence legally author- 
ized to make the contract, is unenforceable and 
void.* 


[§ 307] c. Discretionary Power and Limitations— 
(1) In General. The power to employ teachers may 
be limited or regulated by express provisions of the 
school statutes.° But it is held that under a statute 
authorizing a board of education to manage and 
control the common schools,® the board has a dis- 
cretionary power to determine the number of teach- 
ers to be employed,’ and to contract for the employ- 
ment of the individual teachers,* its refusal to ap- 
point a particular person not being a proper subject 
of appeal to a superior board or officer in the school 
system.® The board cannot delegate its diseretion- 
ary power to employ teachers to another,!® or limit 
its exercise by contract,++ except where authorized 
to do so by statute.?? 


[§ 308] (2) Regulation by Statutes or . Rules. 
The field for the exercise of the board’s discretionary 
power to employ teachers may be limited by stat- 
ute,+* as, for example, to employ teachers for the 
common schools, but not for the practice schools es- 
tablished by the state in connection with the normal 
university ;+4 for public schools owned by the mu- 
nicipality or leased to it,® and not for publie schools 
in a private school building not leased to the mu- 
nicipality,t® even though the county superintendent 
of schools, to whom an appeal was taken from the 


3. Carroll v. Leemon Special School 
Dist., 175 Ark. 274,299 SW 113) Mil- 
ford School Town vy. Zeigler, 1 Ind. A. 
138, 27 NE 303; Johnson v. Sanders, 
SMOKE Ones LO! BOVE Uh iaie: Muay vs 
Swango, 57 SW 473, 22 KyL 390; 
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[rev 0b2 202.001. 
Charleston County School Dist. No. 4, 
153 S. ©. 222, 150 SE 776: 


9. In re Charleston County School 
Dist. No. 4, supra. 
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trustee’s refusal to employ, ordered him to do so.*‘ 
Further a school board can employ only teachers 
having certificates or licenses to teach as required 
by statute.18 Under a statute making an employ- 
ment of.a teacher by one officer subject to the ap- 
proval of a superior officer or board,?® the author- 
ity to contract is restricted to the employment of 
such teachers as have the statutory approval,?° but 
the superior body or officer has power only to ap- 
prove or veto.2! It has no power to order the ap- 
pointing board .to employ a particular teacher.*? 
Where the statute requires the district supervisor 
to attend all board meetings and to recommend for 
appointment from a list of applicants for teachers’ 
positions,?* the recommendation is advisory only, 
and the board may follow or disregard the recommen- 
dation, or may employ a teacher without any recom- 
mendation whatever from the district supervisor.?* 
Contracts made in violation of a statutory prohibi- 
tion against the making of a contract employing a 
teacher before a specified time,?* or in violation of 
a statute prohibiting officers from having any in- 
terest in contracts executed in their official capaci- 
ty,?° or from employing relatives as teachers, are 
void.27_ Rules and regulations established by the 
school authorities having power under the statute 
to make them, by confining the exercise of the power 
to employ teachers within certain limits, thereby 
restrict the power to contract therefor within those 
limits.?8 Subdirectors or subdistrict trustees having 
the power to employ teachers,?® are restricted in its 
exercise to the limits fixed by the rules and regula- 
In ne 19. See statutory provisions. 


20. Galentine v. Carroll County 
Dist. Tp., (lowa) 82 NW 993. 


Necessity of approval in making of 


Hand v. Deady, 79 Hun 75, 29 NYS 
633; De Wolf v. Watterson, 35 Hun 
(N= YS), 1. 


[a] By de facto school trustee.— 
(1) The election of a school trustee, 
although made after the day set there- 
for by statute, gives him color of 
right to the office, and a teacher’s con- 
tract made by the board of which he 
thus becomes a de facto member is 
valid. Whitman v. Owen, 76 Miss. 
783, 25 S 669. (2) Where school trus- 
tees, with the acquiescence of the 
school town, continue to act as such 
after the expiration of their term, and 
before their successors are appointed, 
they are officers de facto, and a con- 
tract with a teacher entered into by 
them is binding on the town. Milford 


School Town v. Zeigler, 1 Ind. A. 138,, 


27 NE 303. 


[b] By de facto school agent.— 
Where a school agent acts for a year 
as such under color of his election, 
he is an agent de facto, and his con- 
tract with the teacher is sufficient 
to bind the town, although the meet- 
ing at which he was elected was not 
duly notified, and he was never sworn 
as agent. Woodbury v. Knox, 74 Me. 
462. 


4  Beeks v. Fooshee, 25 Miss, 55. 
5. See infra § 308. 
6. See statutory provisions, 


7, Clay v. Cedar Falls Independent 
School Dist., 187 Iowa 89, 174 NW 
47, 

8. Lindblad vy. Normal School Dist. 
Bd. of Education, 221 Ill. 261, 77 NE 
Sir ie ee Ca a ee ee ES 


10. Cloverdale ‘Union High School 
Dist. v. Peters, 88 Cal. A. 731, 264 P 
273; Lindblad v. Normal School Dist. 
Bd. of Education, 221 Ill. 261, 77 NE 
450 [rev 122 Ill. A, 617]. 


11. Lindblad v. Normal School 
Dist. Bd. of Education,’ 221 Ill. 261, 
77 NE 450 [rev 122 Ill. A. 617]. 


12. Mulhall v. Pfannkuch, 206 Iowa 
1139, 221 NW 833. 


[a] Authorization construed.—Un- 
der a statute giving power to the 
board to authorize any subdirector to 
employ teachers for the school in his 
subdistrict, an authorization to all 
subdirectors to employ teachers for 
schools in their districts will not be 
construed to apply to a school which 
the board closed immediately after it 
had granted authority. Mulhall v. 


Pfannkuch, 206 Iowa 1139, 221 NW 
833. 

13. Lindblad v. Normal _ School 
Dist. Bd. of Education, 221 Ill. 261, 
77 NE 450 [rev 122 Ill. A. 617]. 

14. Lindblad v. Normal School 
Dist. Bd. of Education, supra. ‘ 

15. State v. Sherman, 90 Ind. 123. 

16. State v. Sherman, supra. 

17. State v. Sherman, supra. 

18. Grigsby v. King, 202 Cal. 299, 
260 P 789; In re Charleston Coun- 


ty School Dist. No. 4, 153 S. C. 222, 
150 SE 776; Bright Parish School 
Dist. No. 7% v. Yerxa, 40 N. B. 351. 


Certificate as requisite to appoint- 
ment or employment see supra § 265. 


contract see infra § 319. 


21. In re Charleston County 
School Dist. No. 4, 153 S. C. 222, 150 
SE 776. 


228.) In ere Charleston 
School Dist. No, 4, supra. 


County 


23. See statutory provisions. 
24 Rhodes v. Clark Dist. Bd. of 
Education, 95 W. Va. 57, 120 SE 


oe 


Employment of principal on recom- 
mendation see infra § 309. 


25. See cases infra this note. 


[a] Before annual school district 
meeting.—-A district school board 
cannot make a binding contract for 
the employment of a teacher prior 
to the annual school district meet- 
ing, for a term commencing after 
such meeting. Calloway v. Atlanta 
Rural High School Dist. No. 2, 129 
Kan. 659, 284 P 377; Jones v. School 
Dist. No. 144, 7 Kan. A. 3%2,~55ae 


[b] Before July 1.—Under a stat- 
ute, providing that the contract be- 
tween a school teacher and a school 
trustee shall not be entered into be- 
fore July 1 of the calendar year in 
which the school is to begin, a con- 
tract made prior to that date is void. 
Treadway v. Daniels, 92 SW 981, 29 
KyL 331. 


26. See supra § 261. 
27. See supra § 260. 

‘ 28. See cases infra this section. 
29. See supra § 288. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tions of the district board,®° and district boards may 
be restricted by the rules and regulations established 
by the state superintendent of public instruction.*+ 
Contracts entered into in violation of lawful rules 
and regulations are invalid and unenforceable.*? 
But rules and regulations to be lawful must be rea- 
sonable and in accord with constitutional and stat- 
utory requirements.** 


[§ 309] d. For Employment of Superintendents, 
Inspectors, Principals, and Special Teachers. ‘The 
employment of persons, other than teachers, to fill 
particular administrative positions connected with 
the teaching organization requires statutory author- 
ity therefor either in express terms or by necessary 
implication.*+ For example, a school board has the 
power to employ a superintendent of schools where 
such power is expressly conferred on it by statute*® 
or by necessary implication from the duties imposed 
on it,?® such power being restricted, when the stat- 
ute so stipulates, to boards in districts employing a 
fixed ‘number of teachers,** or to cities of a fixed 
class,*® or to consolidated districts,?® or to union 
free school districts having a population fixed by 
statute.*° But a power to have general superin- 
tendence over all schools established does not give 
the board power to create a new office of superin- 
tendent of music and to elect a person to it.41 Un- 
der a statute providing that school principals shall 
be appointed by the county board of education on 
recommendation from the superintendent,*? a coun- 
ty board has no power to employ a principal in the 
absence of recommendation from the superintend- 
ent,** and its failure to act in the absence of power 
to act cannot be construed into a waiver of anything 
or into an implied contract.*4 The grant of power to 


30. Potter v. Fredericksburg Dist. 
- Tp., 40 Iowa 369; Thompson v. Linn, 
85 Iowa 361. 


31. O’Connor v. Hendrick, 184 N. | 
Y. 421, 77 NE 612, 7 LRANS 402, 6 38. 
AnnCas 432. 


- 82. O’Connor y. Hendrick, supra; 


-Garland v. Riebe, 78 Pa. Super. 567. } 208. 
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employed before a superintendent can 50. 
be lawfully employed. 
Maries Independent School Dist. No. 
1, 28 Ida. 293, 154 P 372. _. 51. 


Sinclair v. Coffeyville Bd. of 
| Education, 115 Kan. 434, 222 P 766; 
Mark vy. Bloom, 141 Ky. 474, 1338 SW 
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a high school board of trustees to employ a principal 
for the high school does not give it power to employ 
a principal for the elementary schools,*® and the 
power of the elementary school board of trustees 
carries with it no power to participate in the election 
and employment of a principal for the high school, 
even though both boards acting separately may un- 
der the statute employ the same man as principal of 
both high and elementary schools.*® A power to 
employ “teachers” does not authorize the employ- 
ment of “inspecting teachers” whose duties in no re- 
spect pertain to instruction, but are simply those 
which pertain to a superintendent or director of the 
school;4#7 although it does authorize the employment 
of experts to inspect the physical condition of the 
pupils and to direct what is to be done for their 
physical education.*® 


[§ 310] e. Term of Employment*®—(1) In Gen- 
eral. In the absence of an express or implied statu- 
tory limitation on the length of term for which the 
board is authorized to make employment contracts, 
it may itself fix the term,°°® provided only it be for a 
reasonable length of time®+ and the reasonableness 
of the contract is determined in view of all the cir- 
cumstances surrounding it.°? Under a statute pro- 
viding for a classification of teachers into probation- 
ary and permanent but without stipulating a definite 
term of employment for teachers during the proba- 
tionary period,®* employment of teachers on pro- 
bation is not for a defined period.*4 


[§ 311] (2) Limitation by Statutes or Rules. 
Where the statute expressly prescribes the length of 
the employment term,®* a contract for a term in ex- 
cess of the statutory period is void.®* The statute 


Grigsby v. King, 202 Cal. 299, 
260 P 789; Doerun Bad. of Education 
v. Bacon, 92 Ga. A. 72, 95 SE 753? 


Gardner v. North Little Rock 
Special School Dist., 161 Ark. 466, 
257 SW 73. é 


52. [a] Two years duration of 
contract employing superintendent of 


Buck v. St. 


33. See supra § 262. 
34. See cases infra this section. 


35. Gates v. School Dist., 53 Ark. 
468,14 SW 656, 10 LRA 186; Kim- 
pall v. Salem, 111 Mass. 87; Delanos 
Land Co.’s App. 103 Pa. 347. 


36. See cases infra this note. 


[a] From duty to establish and 
keep up schools.—Where a statute 
makes it the duty of the hoard of di- 
rectors of public schools in a city 
to establish and keep up a system of 
graded schools therein, and_ ten 
teachers are employed, and there are 
over eight hundred pupils, the board 
by necessary implication has author- 
ity to appoint a superintendent over 
the schools. Spring v. Wright, 63 Il. 
90. 


[b] From full control of schools. 
—The power to make the appoint- 
ment of a superintendent of schools 
in a union school district is one that 
is incident to the full control which 
by law the district board has over 
the schools of the district. Stuart 
v. Kalamazoo School Dist. No. 1, 30 
Mich. 69, 


37, See cases infra this note. 
[a] Thirty-five teachers must be 
[56 C. J.—25] 


39. Glidden Cons. School Dist, v. 
Griffin, 201 Iowa 63, 206 NW 86; Jen- 


!'sen v. Hennepin County Independent 


Cons. Sch. Dist., 
NW 911. 


40. Mason v. Cooley, 121 Misc. 390, 
201 NYS 145. 


41. Perot Vv. Philadelphia, 11 
Phila. (Pa.) 181, 2 WklyNC 351. 


42. See statutory provisions. 

43. Escambia County Bd. of Ed- 
ucation v. Watts, 19 Ala. A. 7, 95 
Ss 


498 [certiorari den Ex p. Watts, 
209 Ala. 115, 95 S 502]. 


44. Escambia County Bd. of Ed- 
ucation v. Watts, supra. ' 


45. Cloverdale Union High School 
he v. Peters, 88 Cal: A. 7381, 264 
Pete. 


46. Cloverdale Union High School 
Dist. v. Peters, supra. 


47. Barry v. Goad, 89 Cal. 215, 26 
122 U(tlay, Re! Sed kaeteh 


48. Hallett v. Post Printing, etc., 
Coe 68 Colo. 573, 192 P 658, 12 ALR 
Es 


160 Minn. 2338, 199 


49. Authority to make contract 
extending beyond officer’s term see 
infra § 3 


schools is reasonable and_ valid. 
Gardner vy. North Little Rock Spe- 
ep School Dist., 161 Ark. 466, 257 SW 


[b] One year.—In Massachusetts 
the employment of a superintendent 
of schools is deemed to be for one 
year, unless otherwise agreed on. 
Freeman v. Bourne, 170 Mass. 289, 
49 NE 435, 39 LRA 510. 


53. See statutory provisions. 


54. Barthel v. San Jose Bd. oe EKd- 
ucation, 153 Cal. 376, 95 P 892 


55. See statutory provisions. 
56. See cases infra this note. 


[a] Three months.—Jay v. Cascade 
County School Dist. No. 1, 24 Mont. 
219, 61 P.250. 


[b] Scholastic year.—Williams v. 
Bagnelle, 138 Cal. 699, 72 P 408, 7 Cal. 
Unrep. Cas. 55, 70 P 1058, 71 RP 445; 
Godward v. Mariposa County Union 
High School, 94 Cal. A. 160, 270 P 725; 
Golden v. New Orleans Public School 
Directors, 34 La. Ann. 354; Dennison 
Tp. School Dist. v. Padden, 89 Pa. 395; 
Murray v. Wilkes-Barre Tp. School 
Dist., 33 Pa. Super. 373;. Grattan v. 
Ottawa Separate School Trustees, 8 
Ont. L. 135 [aff 9 Ont. L. 433]. 
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may impliedly limit the term of employment?’ as, 
for example, to one year where the statute provides 
for an annual levy of school taxes, limits the life 
of a teacher’s certificate to one year, and places the 
school budget and curriculum upon a yearly basis,°* 
or where the city charter contemplates annual ap- 
propriations for the support of the schools.*® Un- 
der a statute fixing the term of employment at one 
year for school teachers generally, but giving the 
local board authority to employ principals, assistant 
teachers, and teachers holding normal school cer- 
tificates for fixed terms, of longer duration,®°® the 
school board may employ a teacher of the excepted 
class for the extended statutory period,®+ but its 
authority is exhausted after it has employed the 
teacher, so that if it employs for a period less than 
the term allowed by statute, it cannot later employ 
on a new contract for the full extended term.°* A 
board having authority to fix the term of employment 
and, by resolution, fixing it at the winter term, is 
estopped to deny the validity of an employment con- 
tract for a definite period of months extending 
through the winter where it recognized the contract 
as made and acted thereunder.®°* While under a 
statute requiring affirmative action by the electors 
of a school district to determine the length of the 
school term over the minimum statutory period,°* 
it is held that in the absence of such affirmative ac- 
tion, a contract of employment cannot be made for 
a term in excess of the statutory minimum,*® such 
restriction applies only to the common school dis- 
tricts covered by the statute, and not to consolidated 
school districts which are not within its terms. Em- 
ployment contracts for consolidated school districts 
may be made for the full year in excess of the mini- 
mum period independently of the failure of the 
electors to fix the length of the school term.®® 
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Regulation as to form of contract. Where the 
statute provides that written contracts shall be made 
with all public school teachers in a form to be pre- 
scribed by the school regulations,®? and the form of 
contract prescribed by the school regulations pro- 
vides employment for the scholastic year,° ‘a local 
school board cannot reduce the term of employment 
to a period shorter than the school year in the ab- 
sence of evidence that there are no available school 
funds to continue it beyond that time.*® 


Less than statutory term. A board having an 
implied power, in the absence of statutory provision 
or regulation to the contrary, to employ for less than 
the statutory period,?® a contract for less than 
the statutory period with an option of teaching for 
the full period is valid.7+ 


Superintendents’ term of employment. Where a 
statute fixes a definite term for employment of su- 
perintendents,’* a by-law of the board stipulating 
that the term “shall continue during the pleasure 
of the board” is void.7? On the other hand, where 
the statute provides that a superintendent may be 
employed only during the pleasure of the board,** 
a contract for a fixed term is subject to recall at the 
pleasure of the board.*® 


[§ 312] (8) Beyond Term of Office of Contract- 
ing Officer or Board. In the absence of a statutory 
provision limiting, either expressly or by implica- 
tion, the time for which a contract for employment 
of a school-teacher may be made to a period within 
the contracting school-board’s or officers’ term of 
office, such board or officers may bind their succes- 
sors in office by employing a teacher or superintend- 
ent for a period extending beyond their term of 
office,7® or for the term of school succeeding the 


57. See cases infra note 58. 


58. Burkhead Vv. Independence 
School Dist., 107 Iowa 29, 77 NW 491. 


59. Vroom y. Bayonne Bd. of Ed- 
ucation, 79 N. J. L. 46, 48, 74 A 262. 


“JT fail to find any statutory author- 
ity for the making of such a contract 
by the board of education. [Contract 
for services as teacher during good 
conduct and efficiency]. The charter 
contemplates annual appropriation out 
of which Mr. Vroom’s salary could be 
paid. Obviously, it would have been 
impossible to make an appropriation 
to cover payments for so many years 
in advance dependent upon a contin- 
gency so uncertain as human life. 
The case therefore falls within the 
rule of Atlantic City Water-Works Co, 
v. Read, 50 N. J. L. 665, 15 A 10, whi¢h 
was followed by this court in Humph- 
reys v. Bayonne, 55 N. J. L. 241, 26 
A 81.” Vroom y. Bayonne Bd. of Ed- 
ucation, supra. 


60. See statutory provisions. 


61. Toye v. Exeter Borough School 
Dist., 225 Pa. 236, 74 A 60; Burke v. 
Wilkes-Barre Tp. School Dist., 28 Pa. 
Super. 16, 21; Hanney v. Norwegian 
Tp. School Dist., 39 Pa. Co. 449. 


62. Murray v. Wilkes-Barre Tp. 
School Dist., 33 Pa. Super. 373. 


63. Benson v. Silver Lake Dist. 
Tp., 100 Iowa 328, 69 NW 419. 


64. See statutory provisions. 
65. Brassfield v. Jones, 125 Ark. 


415, 188 SW 1181. 


66. Consolidated School Dist. No. 
1 v. Fitzgerald, 180 Ark. 840, 23 SW 
(2d) 263. 


67. See statutory provisions. 
68. See regulations. 


69. Twenty-Third Dist. School Di- 
rectors v. Leak, (Tenn. Ch. A.) 48 SW 
692. 


70. Maricopa County Public School 
Dist. No. 11 v. Tolson, 31 Ariz. 291, 252 
122 OSE 


71. Wallace v. Saline County 
School Dist. No. 27, 50 Nebr. 171, 69 
NW 772 (holding that where a con- 
tract of employment is for a specified 
period less than the school year, with 
the option of teaching the whole year, 
a new contract is not necessary upon 
the completion of such period to bind 
the district for the entire school year), 


72. See statutory provisions. 


73. State v. Sinclair, 103 Kan. 480, 
175 P 41. 


74. See statutory provisions. 


75. Jensen v. Hennepin County In- 
dependent Cons. School Dist. No. 85, 
160 Minn. 2338, 199 NW 911. 


76. U.S.—Caldwell v. Lake County 
School Dist. No. 7, 55 Fed. 372. 


Ark.—Gardner v. North Little Rock 
Special School Dist., 161 Ark. 466, 257 
SW 73. : 


Conn.— Wilson v. East Bridgeport 


School Dist., 36 Conn. 280. 


Ind.—Sparta School Tp. v. Mendell, 
138 Ind. 188, 37 NE 604; Moon v. South 
Bend School City, 50 Ind. A. 251, 98 
NE 153; Milford School Town Vv. 
Zeigler; 1 Ind, A138, 2T NEY soe. 


Seite v. Burke, 162 RY 143, 
172 SW 91 


Mass. Tae School Dist. No. 6 v. 
ids, Ne 8 Cush. 191. 


Mich.—Davis v. Escanaba Public 
Schools, 175 Mich. 105, 140 NW 1001. 


Minn.—Norton v. Wilkes, 93 Minn. 
411, 101 NW 619. 


Mo.—Tate v. Gentry County School 
ee No. 11, 324 Mo. 477, 283 SW (2d) 


N. Y.—Wait v. Ray, 67 N. Y. 36 [aff 
5 Hun 649]; Gillis v. Space, 63 Barb. 
177; Williams v. Keech, 4 Hill 168; 
Silver v. Cummings, 7 Wend. 181. 


Tenn.—Malcom v. Lonsdale School 
Bd., 4 Tenn. Civ. A. 322, 329. 


Vt.—Chittenden Vv. Waterbury 
School Dist. No. 1, 56 Vt. 551. 


W. Va.—Rhodes v. Clark. Dist. Bd. 
of Education, 95 W. Va. 57, 120 SE 183; 
State v. Loudon Bd. of Education, 94 
W. Va. 408, 118 SE 877. 


Wis.—Webster y. School pedi 
4, 16 Wis. 316. 


[a] Employment of oipenine a 
ent.—A board of school trustees, be- 
ing a continuing body, may bind the 


No. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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term of office of the board,’” or of one of its mem- 
bers,‘® provided such contract is made in good 
faith, without fraud or collusion, and for a reason- 
able period of time.7® The fact that the contract. was 
entered into just before a change in the personnel 
of the employing board does not warrant an infer- 
ence of fraud or collusion,’® and even though the 
outgoing board may have negotiated the contract in 
order to forestall the incoming board, in the absence 
of evidence that the teacher was party thereto, the 
contract. of the teacher is not invalidated thereby.* 
The succeeding board or officers cannot ignore such 
contract because of mere formal and technical de- 
fects,°? or abrogate it without a valid reason there- 
for.8* But an old school-board cannot employ a 
teacher for the coming year, after their successors 
have been elected and qualified, although the contract 
is made before the commencement of the next school 
year.S* Under some statutes,®® it is held that a 
school-board has no authority to divest a future 
board of the power of selecting the teachers they 
shall desire for the term to be commenced within 
their term of office, by employing a teacher under a 
contract to be performed in the succeeding school 
year,®® or extending into such year,** unless such 
period extends only a reasonable time beyond the 
current school year, and the contract is made in good 
faith. 
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[§ 313] f. Salaries—(1) In General. Except in 
so far as they may be restricted or limited by stat- 
ute,*® or by a rule or regulation of the school- 
board,®°® a school-board or officers authorized to con- 
tract with teachers have the power to fix the salaries 
to be paid them,®! free from interference by other 
municipal authorities.°? So, a teacher may be em- 
ployed at a salary specified to’ be for the whole 
term.°* Where the statute fixes a minimum salary 
for ‘teachers,®* a board has no power to employ for 
less than the statutory wage,®® and under some stat- 
utes®® is guilty of a criminal offense if it does so.?* 


[§ 314] (2) Restrictions Imposed by Appropria- 
tions and Estimates.°* A school board created as 
an independent agency of government with the duty 
imposed on it to employ a sufficient number of teach- 
ers to keep the schools in operation is not restricted 
to the appropriations made for the purpose by the 
municipal authorities, in the absence of any such 
restriction imposed by statute.°® Under statutes re- 
stricting the school board in its expenditures to the 
amount appropriated or included in the estimates,* 
the school-board may employ teachers to carry on 
schools within the year for which a levy or estimate 
has been made,” or is to be made,’ to be paid out of 


such funds when collected,* but it may not employ . 


teachers at salaries which in the aggregate exceed 
the funds estimated® or appropriated for that pur- 


school corporation by a contract em- 
ploying a superintendent of schools, 
although the election of a new mem- 
ber may intervene before the perform- 
ance of the contract. Reubelt v. No- 
blesville School Town, 106 Ind. 478, 
7 NE 206. 


[b] Effect of decision of state su- 
perintendent.— Where no appeal is tak- 
en from the decision of the state su- 
perintendent that a teacher’s contract 
with a school-board is valid, a subse- 
quent board is bound thereby. Pear- 
sall v. Wools, (Tex. Civ. A.) 50 SW 
959. 


77. Ark.—Gates v. School Dist., 53 
Ark. 468, 14 SW 656, 10 LRA 186. 


Colo.—Mesa County School Dist. No. 
9 v. Gigax, 69 Colo. 161, 170 P 184. 


Mich.—Farrell_ v. Rubicon Tp. 
School Dist. No. 2, 98 Mich. 43, 56 NW 
1053; Cleveland v. Amy, 88 Mich. 374, 
50 NW 293. 


Tex.—Pearsall v. Wools, 
50 SW 959. 


Wash.—Splaine v. Spokane County 
School Dist. No. 122, 20 Wash. 74, 54 P 
766; Taylor v. Clallam County School 
Dist. No. 7, 16 Wash. 365, 47 P 758. 


Wis.—Hemingway v. Oak Grove 
Joint School Dist. No. 1, 118 Wis. 294, 
95 NW 116. 


78. Tate v. Gentry County School 
Dist. No. 11, 324 Mo. 477, 23 SW (2d) 
1013. 


79. 


(Civ. A.) 


Tate v. Gentry County School 
Dist. No. 11, supra; Wait v. Ray, 67 
N. Y. 36 [aff 5 Hun 649]; Chittenden 
v. Waterbury School Dist. No. 1, 56 
Vt. 551. 


80. Gardner v. North Little Rock 
Special School Dist., 161 Ark. 466, 257 
SW 73. 

81. Milford School Town v. Zeig- 
ler, 1 Ind. A. 138, 27 NE 308. 


82. Sparta School Tp. v. Mendell, 
138 Ind. 188, 37 NE 604. 


83. Farrell v. Rubicon Tp. School- 


Dist. No. 2, 98 Mich. 43, 56 NW 1053; 
Layton v. Clements, 7 Oh. A. 499; 
Splaine v. Spokane County School 
Dist. No. 122, 20 Wash. 74, 54 P 766. 


84. See supra § 305. 
85. See statutory provisions.” 
86. Smith v. Sussex County School 


Dist. No. 57, 17 Del. 401, 42 A 368; 
Peo. v. Chicago, 278 Ill. 318, 116 NE 
158, LRA1917E 1069; Davis v. School 
Directors, 92 Ill. 293; Stevenson v. 
District No. 1 School Directors, 87 Ill. 
255; District No. 6 School Directors 
v. Hart, 4, Ill. A. 224; Liberty Inde- 
pendent School Dist. v. Pennington, 
181 Iowa 933, 165 NW 209; Fitch v. 
Smith, 57 N. J. L. 526, 34 A 1058. 


fa] In Oklahoma, the law now fol- 
lows the rule of the text (Harp v. Gar- 
field County Cons. School Dist. No. 1, 
115 Okl. 48, 241 P 787), the earlier rule 
being to the contrary (Rivers v. Noble 
County School Dist. No. 51, 68 Okl. 
1410172, P0718, ASG 236). 


87. Cross v. School Directors, 24 
Ill. A. 191; Taylor v. Northampton 
County School Committee: No. 17, 50 
N. C. 98; Canton v. Walker, 71 Oh. St. 
169, 72 NE 898; Murray v. Wilkes- 
Barre Tp. School Dist., 33 Pa. Super. 
373. 


88. Stevenson v. District No. 1 
School Directors, 87 Ill. 255. 


89. See infra § 314. 
90. See case infra this note. 
{a] Sub-director in employing 


teachers must conform to restrictions 
as to amount of salaries imposed by 
the board of directors. Conner v. 
Ludlow Dist. Tp., 35 Iowa 375. 


91. Cal.—Malloy v. San Jose Bd. of 
Education, 102 Cal. 642, 36 P 948. 


Md.—Graham v. Joyce, 151 Md. 298, 
134 A 332. 


Mass.—Leonard Vv. Springfield 
School Committee, 241 Mass. 325, 135 


NE 459; Charlestown v. Gardner, 98 
Mass. 587; Batchelder v. Salem, 4 
Cush. 599. 


Oh.—State v. Wilcox, 11 Oh. St. 326. 


ggh 2 Philadelphia y. Johnson, 47 Pa. 


92. Graham v. Joyce, 151 Md. 298, 
134 A 332; Leonard v. Springfield 
School Committee, 241 Mass. 325, 135 
NE 459; Charlestown v. Gardner, 98 
Mass. 587; Reif v. Schwab, 204 App. 
Div. 50, 197 NYS 127 [rearg den and 
leave to app granted 203 App. Div. 864 
mem, 197 NYS 942 mem]. 


93. Williams v. Bagnelle, 138 Cal. 
699, 72 P 408, 7 Cal. Unrep. Cas. 55; 
70 P 1058, 71 P 445; Darby v. Earl, 
aU. C. OF Be. (Ont. 6. 4 


94. See statutory provisions. 


95. Bopp v. Clark, 165 Iowa 697, 
147 NW 172, 52 LRANS 493, AnnCas 
1916E 417. 


96. See statutory provisions. 
97. See infra § 1109. 


98. Recovery of compensation de- 
pendent on appropriation or estimate 
see infra § 371. 


99. District of Columbia v. Marsh, 
47 App. (D. C.) 59. 


1. See statutory provisions. 
2. Harney v. Wooden, 30 Ind. 178. 


3. Myers v. Independent School 
Dist., 104 Okl. 51, 230 P 498; State v. 
Loudon Dist. Bd. of Education, 94 W. 
Va. 408, 118 SE 877. 


[a] Subsequent approval of esti- 
mate.—Approval and making of con- 
solidated district’s appropriation 
made effective school teacher’s con- 
tract with district annexed to the con- 
solidated district after beginning of 
fiscal year and prior to approval of 
annexed district’s estimate (Comp. St. 
1921, §§ 10462, 10469, 10470). Ellis 
County School Dist. No. 60 v. Crab- 
tree, 146 Okl. 197, 294 P 171. 


4 See cases supra notes 2, 8. 


5. Love County School Dist. No. 36 
v. Reasoner, 134 Okl. 137, 272 P 457; 
Love County School Dist. No. 36 v. 


) 
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pose,® nor, under a statutory power to fix school 
terms, employ a teacher at a fixed rate for a fixed 
term, if by so doing the appropriation is exceeded.’ 
This does not prevent the board, however, so long as 
it keeps within the restriction, from contracting at 


a rate which will exceed the appropriation before 


the end of the school year, and thereby shorten the 
school year,’ but where the electors of a school dis- 
trict, having power under the statute to fix the term, 
vote that the school year in spite of the deficiency 
of funds shall not be shortened, an attempted em- 
ployment at the old rate for a shortened term is 
void.® If the estimate or appropriation in the ag- 
gregate is not exceeded, the board may employ a 
teacher at a salary it fixes, even though it is not ex- 
pressly included in the estimate.1° In some jurisdic- 
tions under the statutes, while the board has full 
power to apportion the funds available for school 
administration,!! and the city council has no power 
to direct the amount to be paid to superintendents 
or teachers as salaries,” the board has no power or 
control over the aggregate appropriations to be made 
for educational purposes beyond that of recommen- 
dation,+® and has no authority to compel the city 
council to include in its tax levy the full amount 
asked by the board for purposes of education.!4 
Under other statutes with apparently conflicting pro- 
visions on the power of the school board to fix sal- 
aries of teachers independently of the city council, 
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and the power of the city council over appropria- 
tions,!® it has been held that the school board has 
power to determine salaries of teachers, to make its 
estimates based thereon and to demand the appro- 
priation of the necessary funds by the city council,*® 
but that if there are no funds appropriated for the 
purpose, the payment of a teacher’s salary under 
his contract cannot be enforced, the teacher having 
a statutory remedy to compel the city council to make 
the necessary appropriation.t7 While the city coun- 
cil has no power to control directly the amount per 
month paid to the teachers in salaries,1® it may exer- 
cise an indirect control by voting to close a school 
after it has been kept open the length of time re- 
quired by law.1® 


[§ 315] 3. Making, Requisites, and Validity?°—a. 
In General. Except in so far as controlled by stat- 
ute, the making, requisites, and validity of a ¢on- 
tract of employment of a teacher in the public 
schools is governed by the rules relating to contracts 
generally.24_ Thus the contract must be mutual,?? 
certain, and definite in its terms,?* and free from 
fraud?* mistake,?° and illegality.2* The mere vote 
of a school-board in favor of employing a certain 
person as teacher does not constitute a contract of 
employment of such person,?7 but amounts only to 
an offer of employment which the board may re- 
voke or cancel at any time before acceptance.?® 


Pippin, 134 Okl. 136, 272 P 455; Inde- 
pendent School Dist. No. 11 Bd. of Ed- 
ucation v. McAchran, 133 Ok]. 175, 271 
P 843; Barney v. Payne County School 
Dist. No, 98,120 Okl. 303, 251 P 73%; 
Lacy v. Anadarko School Dist. A. Bd. 
of Education, 98 Okl. 237, 224 P 712. 


6. Philadelphia v. Johnson, 47 Pa. 
382; Collier v. Peacock, 93 Tex. 255, 54 
SW 1025. 


7. Jones v. Dodd, 
192 SW 1134. 


8. Peo. v. Coffey, 
NYS 501 [aff 131 N, 
64]. 


9. Rivers v. Noble County School 
Dist. No. 51, 68 Okl. 141, 172 P 778, 
156 P 236. 


10. Hampton v. New Hanover 
County Bd. of Education, 195 N. C. 
213, 141 SE 744. 


11. Fuhrmann v. Graves, 203 App. 
Div. 507, 196 NYS 776 [aff 285 N. Y. 
77, 1388 NE 743]. 

12. Fuhrmann v. Graves, supra. 


13. Emerson v. Buck, 230 N. Y. 380, 
130 NE 584. 


(Dex. Civ... A.) 


62 Hun 86, 16 
Y. 569, 30 NE 


14. Emerson vy. Buck, supra. 
15. See statutory provisions. 
16. Decatur v. Peabody Auditor, 


251 Mass. 82, 146 NE 360. 


7 See intra § 371. 

18. See supra § 313. 

19. Charlestown v. Gardner, 98 
Mass. 587. 

20. Necessity of certificate or li- 


cense see Supra § 265. 
21. See cases infra this section. 


Contracts generally see Contracts 
HER Cr donee 


22. Malloy v. San Jose Bd. of Edu- 
cation, 102 Cal. 642, 36 P 948. 


23. Caldwell v. Lake County School 


Dist. -No. 7, 55°Bed® 372; “Taylor v. 
Petersburg School Town, 33 Ind. A. 
675, 72 NE 159; Scott v. Joint School 
Dist. No. 16, 51 Wis. 554, 8 NW 398. 


[a} “Good wages.”—A contract to 
pay “good wages” is too indefinite to 
found an action upon. Fairplay 
School Tp. v. O’Neal, 27 Ind. A. 95, 
26 NE 686. 


24. Guilford School Tp. v. Roberts, 
28 Ind. A. 355, 62 NE 711; Dolan v. 
Joint School-Dist. No. 13, 80 Wis. 
155, 49 NW 960, 


[a] Employment of trustee’s rela- 
tive.—That the teacher is a near rela- 
tive of two or three of the officers 
composing the school-board, and that 
other qualified teachers can be em- 
ployed at about two thirds of the 
salary agreed to be paid to him, is 
not such fraud in the inception of the 
contract as will justify a court in 
declaring it invalid. Dolan v. Joint 
School-Dist. No. 138, 80 Wis. 155, 49 
NW 960. ; 


[b] Misrepresentations as to mar- 
riage.—The rule that fraud cannot be 
predicated upon acts which a party 
has a legal right to do, or upon the 
non-performance of actS which by 
law he is not bound to ‘do, has no ap- 
plication to a case where a contract to 
teach school is procured upon the 
representation that the teacher is un- 
married, and a pledge that she. will 
not marry during the school term, 
when in fact she is married at the 
time she signs the contract. Guilford 
School Tp. v. Roberts, 28 Ind. A. 355, 
62 NE 711. 


25. See cases infra this note. 


[a] Employing superintendent on 
probation.—Where a city school su- 
perintendent was appointed under 
mistaken view of the law for a year’s 
probationary period, but claimed a 
four-year tenure, under a_ statute 
which fixed the term of superinten‘d- 
ents at four years, the contract, hav- 
ing been made by the board of edu- 


cation under was 
void for reasons of public policy. 
Armstrong v. Vallejo Bd. of Educa- 
tion, 173" Cal. 21%, 160 P4104. 


26. See cases infra this note. 


[a] Employment in two schools.— 
A contract whereby a school-teacher 
is employed to  superintend two 
schools, a part of his duty being to 
teach in both, for which he is to re- 
ceive a stipulated salary from each, 
is not illegal. State v. McQuade, 36 
Wash bien s0oe bere Oe 


[b] Waiver of compensation for 
attendance at teachers’ institute in- 
serted in the contract as a condition 
to employment of the teacher is 
against public policy and void. Bur- 
ton v. Elizabeth Tp. Bd. of Education, 
5 OhHNPNS 294. 


27. Malloy v. San Jose Bd. of Edu- 
eation, 102 Cal. 642, 36 P 948; Roberts 
v. Clay City, 102 Ky. 88, 42 SW 909, 
19 KybL 1046. 


[a] Proof of contract.—A contract 
of a school-board employing a person 
as teacher for the ensuing year ata 
stated salary is proved by the minutes 
of the board showing that. he. was 
elected teacher for the ensuing year, 
a letter from one of the members to 
him informing him of his election, a 
letter from him accepting the employ- 
ment, and proof that for several years 
previously he had been employed by 
the board at the same salary, and that 
in pursuance of the employment for 
the year in question, he entered on 
his duties and taught for several 
months receiving the due proportion 
of the salary at that rate. Polk v. 
Santa Barbara Bd. of Education, 7 Cal. 
Unrep. Cas. 170, 74 P 47. 


28. Malloy v. San Jose Bd. of Edu- 
cation, 102 Cal. 642, 36 P 948; Boyle 
v. Lansford School Dist., 8 Pa. Dist. 
436, 22 Pas Co. 26. 


[a] Refusal to declare election.— 
Where a school-board after voting in 


misapprehension 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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There is’ no enforceable contract where the offer of 
employment limits the time for its acceptance and 
there is a failure to accept within the stated time,?® 
or an acceptance after the time fixed.?° Where an 
application for a position as teacher is accepted, and 
the applicant is duly elected, the contract is com- 
plete,*? without further notice to the teacher of his 
election,*? or to the board of the teacher’s accept- 
ance.** Where the teacher, having been elected 
without his application being on file, signs a written 
contract for his services,*+ or writes a letter to the 
board accepting its offer,?® the contract is complete. 
In the absence of statutory requirement, it is not 
necessary that an application for the position shall 
have been made by the teacher personally,?® or in 
writing.?* 


[§ 316] b. Of Contracts by School Board or Offi- 
cer—(1) In General. A contract employing a school 
teacher must be made by the board or officer having 
authority under the school statute to make it.8 
Where the authority is vested in a school-board, the 
individual members of the board acting separately 
cannot enter into a valid contract with a teacher ;*® 
and the board, acting officially at a subsequent board 
meeting, may repudiate the contract which is so 
attempted to be made;*° but where the board, acting 
as a board, approves the contract, the fact that the 
consent of one of the members to the making of 
it was given before or after the meeting from which 
he was absent will not invalidate the contract.*! 
Where the statute places the power of employing 


favor of the employment of a teach- 35. 


er refuses to declare the teacher elect- 
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Morton v. Hancock County, 161 
Tenn. 324, 30 SW (2d) 250. 
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a teacher in a particular member of the board, with 
the consent of his colleagues, or under their diree- 
tion, it is not necessary to the validity of the con- 
tract that there shall be a formal meeting of the 
board, or that all the members of the board shall 
be consulted in relation thereto, or be notified of the 
employment,*” although it is necessary that the mem- 
ber should aet officially and with the authority of 
the board.*3 


[§ 317] (2) Necessity of Notice, and Conduct of 
Board Meeting. Where the meeting is a regular one 
for the transaction of business, the time and place 
for which is fixed by law, notice thereof must be tak- 
en by all, and a majority acting in such meeting will 
bind the district.44 But notice of time and place 
must be given to members whenever a special meeting 
is held,*® although, in the absence of by-law or rule 
prescribing the manner of giving notice, it may be 
given informally by some of the members notifying 
the others.*® Failure to notify a member is waived 
by his presence at, and participation in, the meet- 
ing,*#7 but not by his presence where he protests 
against action at the meeting because of its alleged 
illegality.48 Notice to a member who has vacated 
his office by moving out of the district with intent 
not to return is not necessary.*® 


Conduct of meeting. In the absence of statutory 
regulations to the contrary, it is generally held to 
be essential to the validity of a contract for the em- 
ployment of a teacher, although there is some au- 


41. Wilson v. Waltersville School 
Dist., 46 Conn. 400; Brown v. Cow- 


ed, it in effect revokes and cancels the 
offer and leaves nothing thereafter for 
the teacher to accept. Malloy v. San 
Jose Bd. of Education, 102 Cal. 642, 
386 P 948. 


29. Hermann v. Bonner County In- 
dependent School Dist. No. 1, 24 Ida. 
554, 185 P 1159. 


30. Ward v. Harrison Tp. Rural 
School Dist. Bd. of Education, 36 Oh. 
A. 557, 173 NE 634. 


31. Ryan v. Mineral County High 
School WDist., 27 Colo. A. 68, 146 P 
792; Wetherly v. Chattanooga, (Tenn. 
Ch. A.) 48 SW 136; Jameson v. Union 
Dist. Bd. of Education, 74 W. Va. 389, 
81 SH 1126. 


{aj Acceptance by school board of 
teacher sent by commissioner.— 
Where a school board applied to the 
commissioner of education to employ 
a teacher for their school, and the 
commissioner does so, and sends the 
teacher to the board, who accepts her, 
puts her in possession of the school, 
send their children to such _ school, 
and pays her the agreed salary for 
five months’ service performed, such 
course of action is sufficient to consti- 
tute a contract to teach the school for 
the legal term of nine months. Cairns 
vy. Otter School Dist., 6 Alaska 633. 


32. Weatherly Vv. Chattanooga, 
(Tenn. Ch. A.) 48 SW 136. 


33. Weatherly Vv. Chattanooga, 
Renn een. A.) 48" SW "2136: See 
Jameson v. Union Dist. Bd. of Educa- 
tion, 74 W. Va. 389, 81 SE 1126 (where 
the teacher after having applied for 
the position and being elected, verbal- 
ly notified the president of the board 
that she accepted). 


34. Baxter v. Miller School Dist., 
217 Mo. A. 389, 266 SW 760. 


36. Rhodes v. Clark Dist. Bd. of 
Education, 95 W. Va. 57, 120 SE 183. 


87. Rhodes vy. Clark Dist. Bd. of 
Education, supra. 


38. See case infra this note. 


[a] By school board.—Contract 
employing school-teacher must be 
made by school board, not by school 
district. Leahy v. Joint School Dist. 
No. 12, 194 Wis. 530, 217 NW 293. 


39. Ala.—Escambia County Bd. of 
Education v. Watts, 19 Ala. A. 7,95 S 
498 [certiorari den Ex p. Watts, 209 
Ala. 115-95. S502. 


Iowa.—Harrington v. 
Tp., 47 Iowa 11. 


Kan.—Aikman v. Butler County 
School Dist. No. 16, 27 Kan. 129. 


Mich.—Davis v. Niles School Dist. 
No. 1, 81 Mich. 214, 45 NW 989. 


Mo.—Johnson v. Dye, 142 Mo. A. 
424, 127 SW 413; Pugh v. De Kalb 
County School Dist. No. 5, 114 Mo. A. 
688, 91 SW 471. 


N. D.—Auran v. Mentor School Dist. 
No. 1, 58 N. D. 984, 233 NW 644. 


Okl1.—School Dist. No. 39 v. Shelton, 
26 Okl. 229, 109 P 67, 138 AmSR 962. 


Wis.—Manthey v. Commonwealth 
School Dist. No. 6, 106 Wis. 340, 82 
NW 132; McNolty v. Morse Bd. of 
School Directors, 102 Wis. 261, 78 NW 
439. 


Ont.—Lambiere v. 
School, 7 Ont. A. 506. 


N. W. Terr.—Sparling v. Spring 
Coulee School Dist., 4 Terr. L. 366. 


40. McGinn v. Willey, 6 Cal. A. 111, 
91 P 423; Harris v. Joint School Dist. 
No. 6, (Wis.) 233 NW 97, 


Liston Dist. 
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ley County School Dist. No. 41, 1 Kan: 
A. 530, 40 P 826. 


42. Hull v. Aplington Independent 
School Dist., 82 Iowa 686, 46 NW 1053, 
48 NW 82, 10 LRA 1073; Montgomery 
v. State, 35 Nebr. 655, 58 NW 568; 
aoa ae v. State, 13 Nebr. 68, 12 NW 


43. McNolty v. Morse Ba. of School 
Directors, 102 Wis. 261, 78 NW 439. 


44. Faulkner County School Dist. 
No. 49 v. Adams, 69 Ark. 159, 61 SW 
793; Clay County School Dist. v. Ben- 
nett, 52 Ark. 511,13 SW 182. 


45. Weld County School Dist. No. 
16 v. Kirby, 27 Colo- A; 300; 149) Pe 
260; Ryan v. Humphries, 50 Okl. 348, 
150 P 1106, LRA1915F 1047. 


[a] Notice to members in opposi- 
tion.— That a member had previously 
expressed himself in opposition to em- 
ploying the person contracted with 
does not render a notice to him of the 
board meeting unnecessary. Scott v. 
Pendley, 114 Ky. 606, 71 SW 647, 24 
KyL 14381. 


46. Consolidated School Dist. No. 
31 v. Angus, 85 Colo. 505, 277 P 466. 


47. School Dist. No. 22 v. Tray- 
wick, 118 Ark. 597, 177 SW 27; Lee v. 
Mitchell, 108 Ark. 1, 156 SW 450; 
School District No. 68 v.:Allen, 83 
Ark. 491, 104 SW 172; Hibbard v. 
Smith, 135 Mo. A. 721; 116 SW 487; 
McCullough v. Bryan County School 
Dist. Bd. No. 37, 118 Okl. 59, 246 P 
462; Malcolm v. Lonsdale School Ba., 
4 Tenn, Civ. A. 322. 


48. Faulkner County School Dist. 
No. 49 v. Adams, 69 Ark. 159, 61 SW 
793. 


49. Marr | Vv, Cleburne County 
School Dist. No. 27, 107 Ark. 305, 154 - 
SW 944, 
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thority to the contrary,®® that it be agreed on at a 
properly convened meeting of the board,°®! or ad- 
journment thereof,°? of which all the members have 
had notice and at which they have had an opportuni- 
ty to be present,°* and at which members constitut- 
ing a quorum are present,°* and a majority of those 
voting agree on the contract,°> members present, but 
not voting,°® and blank votes not being counted as 
votes®* in determining whether members agreeing 
to the contract constitute a majority. If the major- 
ity necessary to give the contract validity have been 
legally elected to their office, the fact that others 
voting for the contract were not legally qualified 
trustees will not invalidate the contract.°% Where 
the school board has acted at a properly convened 
meeting, its action will not be invalidated by in- 
- formalities in the proceedings.®® Under some stat- 
utes,°° the board may waive its rule to vote by 
ballot and may signify its choice of a superintend- 
ent by a call of the roll.‘ Where the statute re- 
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quires it,°? a record of the vote must be made in 
the minutes of the meeting.®* In some jurisdictions 
under the statute, three-fourths of the members must 
vote in favor of the contract, to give it validity, if 
the teacher is related in a specified degree to any 
member of the board.®* 


[§ 318] (8) Execution of Contract.®° If the 
terms of the contract with a teacher are properly 
agreed upon at a regularly convened meeting of the 
school-board, the parties may affix their signatures 
to the contract at some later time,®® and separately 
at different times and places,** except where the 
statute is construed to require execution of the con- 
tract by members of the board at the board meet- 
ing.®& Officials may sign in behalf of the board in 
accordance with regulations made by the state com- 
missioner of education acting under authority of 
statute.®® 


[§ 319] ¢. Approval. When the statute requires 


50. Hermance v. Maricopa County 
Public School Dist. No. 2, 20 Ariz. 314, 
180 P 442; Jefferson County School 
Dist. No. 25 v. Stone, 14 Colo. A. 211, 
59 P 885 (holding that under a stat- 
ute authorizing school-boards ‘‘to em- 
ploy or discharge teachers,” it is not 
necessary that the members thereof 
should meet and act as a board in or- 
der to make a valid contract for the 
employment of a teacher, where they 
all assent to the employment). 


51. Ark.—yYell County School Dist. 
No. 69 v.: Hundley, 126 Ark. 622, 191 
SW 238; School Dist. No. 68 v. Allen, 
83 Ark. 491, 104 SW 172; Clay County 
School Dist. No. 42 v. Bennett, 52 Ark. 
11, 13 SW 132. 


Cal.—Cloverdale Union High School 
Dist. v. Peters, 88 Cal. A. 731, 264 P 
273. 


Del.—Smith v. School Dist. No. 57, 
17 Del. 401, 42 A 368. 


Ill.—Shortal v. Jersey County 
School Dist. No. 27, 255 Ill. A. 89; 
Crawford v. Board of Education Dist. 
No. 88, 215 -Ill. A. 198; School Di- 
rectors v. Jennings, 10 Ill. A. 643. 


Ind.—Milford School Town v. Pow- 
ner, 126 Ind. 528, 26 NE 484. 


Ky.—Scott v. Pendley, 114 Ky. 606, 
71 SW 647, 24 KyL 1431. 


Mich.—Hazen vy. Lerche, 
626, 11 NW 413. 


Mo.—Pugh v. De Kalb County 
School Dist. No. 5, 114 Mo. A. 688, 91 
SW 471. 


N. J.—Townsend v. Essex County 
School Dist. No. 12, 41 N. J. L. 312. 


School Dist. v. 


47 Mich. 


Pa.—Dennison Tp. 
Padden, 89 Pa. 395. 


W. Va.—Casto v. Ripley Dist. Bd. 
of Education, 38 W. Va. 707, 18 SE 
923. 


Wis.—Harris v. Joint School Dist. 
No. 6, 283 NW 97; Dolan vy. Joint 
School: Dist. No. 18, 80 Wis. 155, 49 
NW 960. 


Ont.—Lambiere v. 
School, 7 Ont. A. 506. 


[a] At irregular meeting subse- 
quent to regular meeting.—The presi- 
dent of a school board called a spe- 
cial meeting to contract with a teach- 
er, but at the time and place stated 
two members appeared, but the presi- 
dent was not present and no meeting 
was held, but the two ‘directors went 
to the president’s house and tried to 


South Cayuga 


persuade him to accompany them to 
see the clerk and there erfter the con- 
tract, but he refused, and the two di- 
rectors proceeded to the home of the 
clerk, and attempted to have him en- 
ter an order employing the teacher, 
and on his refusal the directors pre- 
pared the order in writing. While 
the meeting in the first instance was 
valid, there being no action taken 
there to employ the teacher, and no 
adjournment made to meet at the 
home of the clerk, the later proceed- 
ings were without effect. Johnson v. 
Dye, 142 Mo. A, 424, 127 SW 413. 


[b] Joint meeting of high school 
and elementary school boards.—A 
joint meeting authorized by a six-to- 
four vote, taken secretly, of members 
of both boards is not shown to have 
been authorized by high school board 
acting as such, and a contract employ- 
ing a high school principal voted for 
at such joint meeting is invalid. 
Cloverdale Union High School Dist. v. 
Peters, 88 Cal. A. 731, 264 P 273. 


52. Malcolm v. Lonsdale School 
Bd., 4 Tenn. Civ. A. 322. 


53. See cases supra notes 51, 52. 


54. Smith v. Sussex County School 
Dist. No. 57, 17 Del. 401, 42 A 368; 
Jensen v. Hennepin County Independ- 
ent Cons. School Dist. No. 85, 160 
Minn, 233, 199 NW 911. 


55. Ark.—Clay County School Dist. 
v. Bennett, 52 Ark. 511, 13 SW 1382. 


Del.—Hitchens v. Sussex County 
School Dist. No. 180, 21 Del. 325, 62 A 
897; Smith v. Sussex County School 
Dist. No. 57, 17 Del. 401, 42 A 368. 


Iowa.—Herrington vy. Liston Dist. 
Tp., 47 Iowa 11. 


Mich.—Whalen v. Detroit Bd. of 
Education, 243 Mich. 478, 220 NW 763; 
Farrell v. Rubicon Tp. School Dist. 
No. 2, 98 Mich. 48, 56 NW 1053. 


Minn.—Jensen vy. Hennepin County 
Independent Cons. School Dist. No. 85, 
160 Minn. 233, 199 NW 911. 


N. H.—Atty.-Gen. v. Bickford, 77 
N. H. 4383, 92 A 835, AnnCas1916B 119. 


Tex.—Pearsall v. Woolls, (Civ. A.) 
50 SW 959. 


56. Atty.-Gen. v. Bickford, 77 N. 
H. 433, 92 A 835, AnnCas1916B 119. 


57. Atty.-Gen. v. Bickford, supra. 


58. Shelbourne v. Blatterman, 49 
SW 952, 20 KyL 1780. 


59. Clune v. Buchanan School Dist. 
Ne: 3, 166 Wis. 452, 166 NW 11, 6 ALR 


60. See statutory provisions. 


61. State v. Sinclair, 103 Kan. 480, 
L75yP2 4 


62. See statutory provisions. 


63. Scanlan v. Bd. of Directors, 
Dist. No. 39, 245 Ill. A. 357; Kimmel 
v. Marion School Dist. No. 52 Bd. of 
Education, 244 Ill. A. 257; Sinclair v. 
Coffey ville Bd. of Education, 115 Kan. 
434, 222 P 766; Beck v. Rocky River 
School Dist., 29 Oh. Cir. Ct. 717; Mce- 
Candless v. Summit Tp. School Dist., 
55 Pa. Super. Ct. 277. 


64. Goodhart v. Myers, 3 Pa. Dist. 
& Co. 678. 
[a] Brother of the mother of the 


wife of a director is not an uncle of 
the director within the meaning of 
the statute requiring election by a 
three-fourths vote of the directors in 
the case of certain relatives including 


uncles. Goodhart v. Myers, 3 Pa. Dist. 
& Co. 678. 
65. Authorization and form of sig- 


nature see infra § 320. 


66. School Dist. No. 68 v. Allen, 83 
Ark. 491, 104 SW 172. 


67. Cal.—Cloverdale Union High 
School Dist. v. Peters, 88 Cal. A. 731, 
264 P 273. 


Ind.—Milford School Town v. Zeig- 
ler, 2 Indy-A. 138, 427, NB303; 


Mich.—-Holloway v. Ogden School 
Dist. No. 9, 62 Mich. 153, 28 NW 764. 


Mo.—Armstrong v. School Dist. No. 
83, 28 Mo. A. 169. 


Okl.—Carter County School Dist. 
No. 62 v. Morgan, 127 Okl. 193, 260 P 
46; School Dist. No, 16 v. Barnes, 44 
Okl. 489, 144 P 1046. 


Wis.—Dolan vy. Joint School Dist. 
No. 18, 80 Wis. 155, 49 NW 960. 


68. Barton v. Klamath County 
School Dist. No. 2, 77 Or. 30, 150 P 
251, AnnCas1917A 252. 


69. See case infra this note. 


[a] By chairman of board and su- 
perintendent.—Act to establish sys- 
tem of public education contemplates 
execution of contracts with teachers 
by chairman and superintendent on 
behalf of board (Acts [1925] e¢ 115 § 
8). Morton v. Hancock County, 161 
Tenn. 324, 30 SW (2d) 250. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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that teachers’ contracts shall be approved by a speci- 

fied officer or board,?° such approval is an essential . 
to the validity of the contract,’! as, for example, 

the approval of the president of the board making 

it,” or of the county board of education,’® or coun- 

ty superintendent,’* or county judge.7® 
er’s contract is binding on the district even though 
not approved if approval is waived and the econ- 
Where a discre- 
tion is vested in school authorities to pass upon the 
propriety of a teacher’s employment contract, they 
are not confined to consideration of salary merely 
but may approve or disapprove on any grounds which 
in their sound judgment they may deem to be con- 
trolling,*? and the court will not inquire into their 
reasons for their action,’* provided there has been 
But where they have au- 


tract is ratified by the district.*® 


no abuse of diseretion.7® 


70. See statutory provisions. 


71. Gibson v. Mabry, 145 Ala. 112, 
40 S 297; Coal County School Dist. 
No. 16 Bd. of Education v. Barrow, 139 
OK 109,°281-P 218. 


[a] Contract made by sub-director 
subject to approval of board.—Under 
a statute, providing that school board 
shall elect and make contracts with 
teachers; that such contracts must be 
in writing, signed by the president 
and filed with the secretary, but that 
board may authorize subdirector to 
employ teacher for school in his sub- 
district, a board was not bound by 
teacher’s contract with subdirector, 
entered into by subdirector contrary 
to regulations and restrictions im- 
posed by board, which president of 
board refused to sign, even if it was 
customary for subdirector to employ 
the teachers, since teacher was bound 
to know restriction on subdirector’s 
authority. Hoffa v. Saupe, 199 Iowa 
515, 202 NW 234. 


2 Place. vy. Colfax —Dist,., Tp:, 56. 
Iowa 573, 9 NW 917; Gambrell v. 
Lenox Dist. Tp., 54 Iowa 417, 6 NW 
693; Thompson y. Linn, 35 Iowa 361; 
Athearn v. Millersburg Independent 
Dist., 33 Iowa 105. 


[a] Contract made by approving 
officer.—A contract made and signed 
by a director who is at the time presi- 
dent of the‘ school-board is not in- 
valid by his failure to approve it as 
president. Benson vy. Silver Lake 
Dist. Tp., 100 Iowa 328, 69 NW 419. 


73. Gibson v. Mabry, 145 Ala. 112, 
40 S 297. 


74. Means v. Vernon, 108 Okl. 123, 
235 P 163; Watkins v. Huff, (Tex. Civ. 
A.) 63 SW 922, 64 SW 682. 


[a] Approval simultaneous with 
making.—Where county superintend- 
ent signed the contract together with 
the trustees, his signature will be con- 
sidered as the act of approval re- 
quired by statute, and not as execu- 
tion of the instrument. Campbell v. 
Elliott, 3 U. ©. Q. B. (Ont.) 241. 


75. Caviel v. Coleman, 72 Tex. 550, 
10 SW 679. See Bell v. Kuykendall, 3 
Tex. Civ. A. 209, 22 SW 112 (holding 
that before the amendment requiring 
the approval of the county judge to 
teachers’ contracts, such approval 
was not necessary). 


76. Place v. Colfax Dist. Tp., 
Iowa 573, 9 NW 917. 


77. Thomas y. Taylor, 
A.) 163 SW 129. 


78. Gibson v. Mabry, 145 Ala. 112, 
40 S 297; Thompson v. Linn, 35 Iowa 
361; Means v. Vernon, 108 Okl. 123, 
235 P 163; Duncan v. Bowman, (Tex. 
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A teach- 
contract cannot 


Civ. A.) 22 SW (2d) 683. 
79. See case infra this note. 


[a] Teacher under criminal charg- 
es.—It was not an abuse of discretion 
for the county judge, as ex officio 
county superintendent, to reject a con- 
tract between trustees of a school dis- 
trict and a teacher, where it appeared 
that the teacher was under criminal 
charges for misappropriating school 
money, and that the contract em- 
ployed him for nine months while the 
other teachers were employed for only 
eight, and that it gave him a salary 
which the judge deemed excessive. 
Thomas v. Taylor, (Tex. Civ. A.) 163 
SW 129. 


80. See cases infra this note. 


[a] Wrongful refusal to approve. 
—After a teacher has been employed 
by a board of directors of an inde- 
pendent district, and a contract has 
been signed by himself an'd the secre- 
tary, the president of the board can- 
not refuse to approve and file the con- 
tract because of the teacher’s moral 
character and personal fitness to 
teach, since these are matters for the 
board to determine. Eden Independ- 
ent Dist. No. 2 v. Rhodes, 88 Iowa 
570, 55 NW 524. 


[b] Teacher for closed school.— 
President and secretary of board 
properly refused to execute contract 
employing teacher for school which 
board closed. Mulhall v. Pfannkuch, 
206 Iowa 1139, 221 NW 883. 


81. See Mandamus § 337. 


82. Watkins v. Huff, (Tex. Civ. A.) 
63 SW 922, 94 Tex. 631, 64 SW 682. 


83. Langston v. Springwells Tp. 
School Dist. No. 3, 121 Mich. 654, 80 
NW 642; Birmingham v. Hungerford, 
HOMURC Cm Pas COnts) 4h), 


[a] Branches to be taught.—A 
contract of employment as teacher 
and superintendent of a school, by a 
board of education employing several 
teachers, is not invalid under the pro- 
visions of a statute requiring teach- 
ers to have certificates, because it 
requires branches to be taught in the 
school, not covered by the certificate 
held by the employee, in the absence 
of evidence that he taught or was re- 
quired to teach such subjects. State 
v. Moser, 12 Oh. Cir. Ct. 247, 4 Oh. Cir. 
Dec. 557%. 


[b] Signature by president of 
board.—Contract of school teacher 
employed by subdirector must be 
signed by president of board. 
Shackelford v. Beaver Dist. Tp., 203 
Iowa 248, 212 NW 467. 


[ce] Corporate seal of the school 
trustees must be attached to a teach- 
er’s contract, and the declaration in 


\ 
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thority merely to inquire into the question whether 
the contract conforms to the provisions of the law, 
their duty is ministerial and their acts in approv- 
ing or disapproving the contract are subject to re- 
view by the court,®° the remedy in such cases being 
by writ of mandamus.®? 


Approval of a teacher’s 
be prevented on the ground that 


there are not sufficient funds in the district treas- 
ury to make the payments under it where it is ad- 
mitted that there are some funds applicable to the 
contract and that the agreement itself provides 
against a deficiency.®? 


[§ 320] d. Formal Requisites and Contents—(1) 
In General. It is essential to the validity of a teach- 
er’s contract that it comply with all the formal 
requisites prescribed by statute,®* except in so far as 
the statutory requirements are directory only.84 The 


an action brought thereon must so 
allege. Quin v. Seymour Tp. School 
Trustees, 1 WU. CA@: Bar COnt.)plevs 


[d] Filing of contract with secre- 
tary of board is necessary where re- 
quired by statute. Shackelford’ v. 
Beaver Dist. Tp., 203 Iowa 243, 212. 
NW 467. 


[e] Filing of certificate—When a 
teacher is employed, her certificate 
must be filed with the secretary of 
the board of education. Rhodes v. 
Clark Dist. Bd. of Education, 95 W. 
Va. 57, 120 SH 183. 


84. See cases infra this note. 


[a] Duplicate contract.—A _ re- 
quirement that contracts made by the 
school board with teachers shall be 
executed in duplicate is directory 
merely, and a failure to comply with 
the requirement does not invalidate 
the contract. Lee v. Mitchell, 108 
Ark. 1, 156 SW 450; McShane v. 
School Dist. No. 5, 70 Mo. A. 624 [cit 
Saleno v. Neosho, 127 Mo. 627, 638, 36 
SW 190, 48 AmSR 653, 27 LRA 769, 
and in effect overr Globe Furniture 
Co, v. Darlington Tp. Dist. 7, 51 Mo. 
A. 549]. 


[b] Failure of clerk of board to 
attach proper form of jurat is imma- 
terial where teacher shows willing- 
ness to execute an oath in the form 
required by statute. Frost v. Payne 
County School Dist. No. 98, 118 Okl. 
57, 246 P 432. 


[c] Filing of contract.—A require- 
ment of a statute as to the filing of 
the contract with the district clerk, 
and its attestation by him, is not as 
to matters within the control of the 
teacher, and therefore its omission 
cannot prejudice him. Lee v. Mitch- 
ell, 108 Ark. 1, 156 SW 450; McShane 
v. Township 32 School Dist. No. 5, 
70 Mos A. 624. 


[d] Filing of certificate after at- 
testation of contract.—Under a stat- 
ute requiring that a contract employ- 
ing a teacher shall be attested by the 
clerk when she files a_ certificate 
showing that she is entitled to teach, 
that she files her certificate after the 
attestation does not affect the validity 
of her contract, otherwise valid. Hib- 
para v. Smith, 185 Mo. A. 721, 116 SW 


[e] Filing of certificate after filing 
of contract.—A teacher cannot be em- 
ployed, unless she has received a 
teacher’s certificate, but where such 
certificate has been issued, and the 
board of education knows the fact, 
and so states in the contract, the con- 
tract is not void because the certifi- 
cate does not accompany it, when ten- 
dered to the secretary of the board 
for his signature and tor filing. State 
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contract must be entered into and signed by the 
proper board or officers;8° although the board’s 
signature on the teacher’s copy of the contract is 
sufficient even though it neglected to sign its own 
copy;°® must be signed by both parties,°* or by 
their duly authorized agents;** must specify the 
time for which the teacher is employed,*® unless 
the rules and regulations of the district specify the 
time for which ‘the school is to be taught and are 
themselves made a part of the contract;°° must: fix 
the compensation,°®* and not leave it to be determined 
later.°2 If the president’s signature to a contract 
negotiated by a sub-director under authority from 
the board to do so is placed upon the contract in 
discharge of a ministerial duty, the president, hay- 
ing no diseretion to refuse, the fact that he may have 
been induced to sign by statements and representa- 
tions by the teacher, alleged to be false, is imma- 
terial.°* If the written contract as prepared by 
the board does not contain the necessary recital as 
to compensation, the board may be compelled to 
prepare a written contract in proper form even 
though the contract as prepared would not sup- 
port an action by the teacher to recover damages 
for its breach.®°* And it has been held that in an 
action of mandamus to compel the payment of a 
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teacher’s salary, the omission of the amount in the 
blank provided therefor in the printed form of con- 
tract supplied by the board is immaterial where it 
appears that the amount was to be determined by 
a wage schedule which was not prepared or availa- 
ble until after the contract had been executed.®® 
Whether the contract as negotiated contaimed an 
agreement as to salary and term of employment is 
a question for the jury where the evidence of its ex- 
istence is conflicting.°® 


[§ 321] (2) Necessity and Sufficiency of Writing. 
In the absence of statute requiring the contract to 
be in writing,®? an oral contract is sufficient.°* In 
the absence of express provision that a teacher’s con- 
tract shall be in writing, such a requirement will 
not be implied from a provision that no trustee shall 
be pecuniarily interested directly or indirectly in 
any contract made by the board of trustees,®® or 
from the further provision authorizing the em- 
ployment of teachers on written contracts and re- 
quiring a teacher to exhibit his certificate to the 
board of trustees before the contract employing him 
is signed.t But where the statute requires it,? a con- 
tract with a school teacher must be in writing,’ and 
under such a statute, an oral contract is unen- 


vy. Clark Dist. Bd. of Education, 95 
W. Va. 57, 120 SE 183. 


85. Ewin v. Shoshone County In- 
dependent School Dist. No. 8, 10 Ida. 
102, 77 P 222; Dennison vy. Vinalha- 
ven, 100 Me. 136, COP AS 108s Ryan vez 
Dakota County School-Dist. No. 13, 27 
Minn. 433, 8 NW 146. 


la] By township trustee.—The 
trustee of a civil township being ex 
officio trustee of a school township, 
but having no’ power to employ a 
teacher except in the latter capacity, 
his written contract signed as “town- 
ship trustee’ is not enforceable as it 
stands, since it is prima facie the 
contract of the civil township. Dear- 
born County Sparta School Dist. v. 
Mendell, 138 Ind. 188, 37 NE 604. 


{b] By moderator.—Where a con- 
tract for employing a teacher is 
signed by the director of a school- 
district and by the teacher, and the 
moderator writes upon it “approved,” 
and subscribes it as moderator, such 
approval and signature will be treat- 
ed as.in legal effect a signature of the 
contract by such moderator. Everett 
v. Cannon Tp. Fractional School Dist. 
No. 2, 30 Mich, 249. 


{c] By clerk of school district 
board.—School district clerk’s signa- 
ture, if at end of contract, does not 
bind district in absence of evidence 
that clerk was authorized to so bind 
it. (Rem. Comp. Stat. §§ 4776, 5825). 
Cope v. Douglas County School Dist. 
No. 122, 149 Wash. 76, 270 P 120. 


[d] Failure of president of board 
to sign.—The school statute requir- 
ing a teacher’s contract to be signed 
by the president of the board of di- 
rectors when construed with other 
statutes regulating the execution of 
contracts by municipal corporations 
generally is held to be directory only 
and a teacher’s contract otherwise 
properly executed is not invalid be- 
eause of the omission of the presi- 
dent’s signature. Baxter v. Miller 
School Dist., 217 Mo. A. 389, 266 SW 
760. 


{e] Failure of secretary of board 
to sign.—Where a board of education 
has legally appointed and employed 
a 


a teacher, and the contract in the form 
prescribed by the state superintend- 
ent has been signed by the president, 
at the direction of the board, and by 
the teacher, the duty of the secretary 
to sign the contract and to file it is 
ministerial, and he has no discretion; 
his refusal not rendering the contract 
void. Rhodes v. Clark Dist. Bd. of 
Education, 95 W. Va. 57, 120 SE 183. 


Time of signature see supra § 318. 


86. Marr v. Cleburne County School 
mie No. ‘27, 107 Ark. 305, 154: SW 
944, 


87. Lee v. York School Tp., 163 
Ind. 339, 71 NE 956; Taylor v. Pe- 
tersburg School Town, 33 Ind. A. 675, 
72 NE 159; Wetmore v. St. Louis Bd. 
of Education, 86 Mo. A. 362. 


88. Turner v. Hampton, 
(Ges Obese lene). 


89. School Dist. No. 68 v. Allen, 83 
Ark, 491, 104 SW 172. 


[a] Time not stated.—An entry in 
the minutes of the county board of 
education purporting to authorize 
W.’s employment as principal of a 
high school, “Ukiah High School 
principale, WW.>W..-$1,500;7 did Snot 
constitute a contract of employment 
of W. for a year at a salary of $1,- 
500, or any other contract. Wester- 
man wvsecleland, 12, (CalwA G63, L0G. 


ie SINE 


606. 

90. Burkhead v. Independence In- 
dependent School Dist., 107 Iowa 29, 
77 NW 491. 

91. School Dist. No. 68 v. Allen, 83 
Ark. 491, 104 SW 172; Langston v. 
Springwells Tp. School Dist. No. 38, 
121 Mich. 654, 80 NW 642. 


92. Mingo v. Garrard County Col- 
ored School Dist. No. A, 113 Ky. 475, 
68 SW 483, 24 KyL 288. 


93. Shill v. Rock Creek School Tp., 
209 Iowa 1020, 227 NW 412. 


94. Davis v. Harrison, 140 Ky. 520, 
131 SW 272. 


95. Lawless v. Scholl, 186 Ky. 566, 
217 SW 681. 


96. School Dist. No. 68 v. Allen, 83 


Ark. 491, 104 SW 172; Boswell v. 
Newton County Cons. School Dist., 
(Mo. A.) 10 SW (2d) 665. 


97. See cases infra note 98. 


98. Ind.—Jackson School Tp. v. 
oe 8 Ind. A. 330, 35 NE 842. 


y-—Roberts v. Clay City, 102 Ky. 
88, BY Sw 909, 19 KyL 1046. 


Mo.—Wilson v. Lee’s Summit Bd. of 
Education, 63 Mo. 137. 


Tenn.—Morton v. Hancock County, 
161 Tenn. 324, 30 SW (2d) 250. 


W. Va.—Jameson v. Union Dist. Bd. 
of Education, 74 W. Va. 389, 81 SE 
1126; Robinson v. Cabin Creek Dist. 
Be ve Education, 70 W. Va. 66, 73 


Wis.—Pearson v. Greenfield School 
Dist. No. 8, 144 Wis. 620, 129 NW 940, 
140 AmSR 1043, 


99. Fremont County "School Dist. 
ie. 15 v. Wood, 32 Ida. 484, 185 P 


1. Fremont County School Dist. 
No. 15 v. Wood, supra. 


2. See statutory provisions. 


3. Ark.—Griggs v. Randolph Coun- 
ty School Dist. No. 70, 87 Ark. 93, 112 
SW 215; Clay County School Dist. 
ae 68 v. Allen, 83 Ark. 491, 104 SW 


Ga.—Green v. Snellville Cons. 
School Dist., 169 Ga. 667, 151 SE 479 
[aff. 39 Ga, A. 173,146 SH 350]; Orr 
v. Riley, 160 Ga. 480, 128 SE 669 [rev 
33 Ga. A. 472, 127 SE 236, and judg- 
B01, vacated 34 Ga. A. 201, 128 SE 


Ind.—Lee v. York School Tp., 163 
Ind. 339, ‘71 NE 956; *Daylor v. bes 
tersburg School Town, 33 Ind. A. 675; 
72 NB 159. 


Kan.—Faulk v. McCartney, 42 Kan. 
695, 22 °Py 712: 


Ky.—Lewis v. Hayden, 38 SW 1054, 
18 KyL 980. 


Mich.—Hutchins y. Colfax Tp. 
School Dist. No. 1, 128 Mich. 177, 87 
NW 80; Langston v. Springwells Tp. 
School Dist. No. 3, 121 Mich. 654, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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forceable.* Such a statute is not applicable to teach- 
ers entitled to the benefit of a permanent tenure act.® 
Where the statute requires a formal written con- 
tract,° a contract evidenced by correspondence only 
is not sufficient ;* but a statute merely requiring the 
contract to be in writing*® does not thereby require 
it to be in a single instrument, ° or require that the 
formal contract shall be in all respects sufficient to 
charge the school board with liability if it is sup- 
plemented by a written record of the board’s action 
establishing its lability;?° nor is it necessary that 
the contract should be in written form at the meeting 
of the district board, provided it is reduced to writ- 
ing later.11 Where the only statutory requirement 
of a writing is a provision requiring a record of all 
action by the board to be kept,!? a contract is suffi- 
ciently evidenced by the minutes of the board.!? 
Even where the statute requires a contract in writ- 
ing and a written contract exists, the minutes of the 
board are the evidence of the authority for making 
it, and the contract as written must be in conformity 
thereto.14 


[§ 322] (e) Presumption of Validity. Where a 


NW 642. 
Minn.—Leland v. St. Louis County 


665. 
[a] 
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contract for employment of a public school-teacher 
is regularly entered into by competent authority, 
it is prima facie valid and the burden of showing it 
to be invalid is on the school-district,?> and altera- 
tions of such a contract by a member of the board 
are presumed to have been made by him under au- 
thority from the board.1® The presumption of va- 
lidity arising from its appearing to have been reg- 
ularly executed is not conclusive;?? but it will not 
be rebutted by mere inaccuracies or irregularities in 
the eontract,!® or by mere informalities in its ex- 
ecution where formality was not required,!® or by 
a nugatory condition contained therein,?® or by its 
nonconformity to statutory requirements held to be 
merely directory,?+ or by cireumstances which un- 
der the requirements of a particular statute are 
immaterial,?? or by the fact that the officers are 
not together when they signed the contract,?* or 
that one member of the school board had not taken 
the oath of office at such time,?* or that no record 
of the agreement appeared in the minute-book,?* 
unless a record in the minutes is an essential to va- 
lidity unde the statute.?® 


a teacher’s contract. Marr v. Cle- 
burne County School Dist. No. 27, 107 


School Dist. No. 28, 77 Minn. 469, 80 
NW 354; McGuiness v. Le Sueur 
County School Dist. No. 10, 39 Minn. 
499, 41 NW 103. 


Mo.—Boswell v. Newton County 
€ons. School Dist. No. 8, (A.) 10 SW 
(2d) 665; Wetmore y. St. Louis Bd. 
of Education, 86 Mo. A. 362. 


Or.—Taggart v. Multnomah County 
School Dist. No. 1, 96 Or. 422, 188 P 


908, 1119; Graham v. Umatilla Coun- 
Eee Dist., No. 69, 33 Or. -268, 54 
5. 


Pa.—Snow vy. Dallas Tp. School 


Dist., 3 Pa. Dist. & Co. 548 


W. Va.—Capehart v. Graham Dist. 
Bd. of Education, 82 W. Va. 217, 95 
SE 838. 


[a] Provision mandatory without 
words “to be valid and binding.”—The 
original statute read ‘“‘all‘agreements 
between trustees and teachers to be 
valid and binding shall be in writing.” 
In the consolidation, this provision 
read “all agreements between trus- 
tees and teachers shall be in writing.” 
The dropping of the words “to be 
valid and binding” does not alter the 
effect of the provision. It is still 
mandatory, and an agreement without 
writing is unenforceable. McMurray 
vy. East Nissouri Public School Bd., 
21 Ont. L. 46, 15 OntWR 806. 


4 Lewis v. Hayden, 38 SW 1054, 
18 KyL 980; Hutchins v. Colfax Tp. 
School Dist. No. 1, 128 Mich. 177, 87 
NW 80; Leland v. St. Louis County 
School Dist. No. 28, 77 Minn. 469, 80 
NW 354; McMurray vy. East Nissouri 
Public School Bde, 210 Ont. br 346515 
OntWR 806. 


5. Oxman vy. Duluth Independent 
School Dist., 178 Minn. 422, 227 NW 
351. 


Permanent tenure see supra § 300. 

6. See statutory provisions. 

7. Johnson v. McEwen School 
Dist., 19 Alta. L. 44, [1923] 1 DomLR 
175: 

8. See statutory provisions. 

9. Taylor v. Petersburg School 
Mown, 133 Ind, A, 675,72 -NH. 159; 


Boswell v. Newton County Cons. 
School Dist., (Mo. A.) 10 SW (2d) 


Written application of teacher 
and record of vote by board.—Valid 
contract employing plaintiff as teach- 
er is shown by written application 
and acceptance thereof by recorded 
vote of board. Edwards v. Christian 
County School Dist. No. 73, 221 Mo. 
A, sau 297 SW 1001 


0. Baxter v. Miller School Dist., 
217 Mo. A. 389, 266 SW 760. 


11. Faulk v. McCartney, 42 Kan. 
695; 22.2 rr: 

12. See statutory provisions. 

13. Escambia County Bd. of Edu- 


cation v. Watts, 19 Ala. A. 7, 95 S 498 
[certiorari den sub nom, Ex p. Watts, 
209° Alay 115, 95 S502]. 


14. Costello v. Hazle ‘Tp. School 
Dist., 241 Pa. 179, 88" A 363. 


15. Crane vy. Bennington School 
Dist. No. 6, 61 Mich. 299, 28 NW 105; 
Dolan v. Joint School Dist. No. 13, 80 
Wis. 155, 49 NW 960; Scott v. Joint 
School Dist. No. 16,,.51 Wis. 5654, 8 
NW 398; Webster v. School Dist. No 
4,16 Wis. 316; McPherson v. Usborne 
School, 1 Ont. L. 261; Clipsham v. 
eat Prairie School Dist., 7 Terr. L. 


16. See case infra this note. 


[a] Changing length of term.— 
Where the contract is changed by a 
member of the school-board so as to 
cause it to call for a longer term than 
that previously specified, it will be 
presumed, in the absence of evidence 
otherwise, that he had authority to 
do so. School Dist. No. 27 v. Wheat, 
(Ark.) 78 SW 755. 


17. Pugh v. School Dist. No. 5, 114 
Mo. A. 688, 91 SW 471. 


18. Scott v. Joint School Dist. No. 
16, 51 Wis. 554, 8 NW 398. 


[a] Identity of party.—Where a 
person’s identity as the party referred 
to in a contract for the employment 
of school-teachers is the subject of 
averment and proof, it is immaterial 
that he is referred to therein only by 
his surname, and that no christian 
name is given. Taylor v. Petersburg 
Peon Town, 33 Ind. A. 675, 72 NE 


[b] Clerical error in stating com- 
pensation does not affect validity of 


Ark. 305, 154 Sw 944. 


[c] Mutual mistake in stating terms 
of contract will not affect validity | of 
teacher’s contract... Sparta School Tp. 
v. Mendell, 138 Ind. 188, 37 NE 604. 


19. Des Rosiers v. Balmoral, etc., 
School Dist. No. 1, (N. .B.). [1927] 3 
DomLR 505. i i 


20. See case infra this note. 


[a] Requiring examination by of- 
ficer who does not exist.—A. contract 
with a teacher requiring that-.he take 
a special examination before the dis— 
trict superintendent is. nugatory,,. 
where there is no such officer as dis-— 
trict superintendent. Crabb v. Town— 
oe 15 School Dist. No. 1,°93 Mo. A. 

54 


21. See case infra this note. 


[a] Refusal of president to sign. 
—Where a teacher has been regularly 
employed by a school-board, a refusal 
of the president to sign the contract 
as required by statute does not affect 
the validity of the contract. Audrian 
County School Dist. No. 1 v. Edmons-- 
ton, 50 Mo. A. 65. . ‘, 


Formal requisites see supra §° 320. 
22. See cases infra this note.. 


[a] Refusal of president: to sign. 
—In jurisdictions where the statute 
does not require a teacher’s contract 
to be in writing, the refusak of the 
president to sign a contract which 
happens to be in writing will not af- 
fect its validity. Morton v. Hancock 


ee i 161 Tenn. 324, 30 SW (2d) 
[b] Residence of pupils.—Con- 


tract employing teacher for separate 

school in joint district is valid, not- 

withstanding school was located and 

all pupils resided in another county 

e district. Craig County v. Venters, 
38 Okl. 231, 280 P 830. 


23. Dolan v. Joint School Dist. No. 
13, 80 Wis. 155, 49 NW 960, 


24 Fuller v. Brown, 10 Tex. SAY. 
A. 64, 30 SW 506. 


25. Gliddon wv. Yarmouth ‘Public 
School, 17 Ont. L. 343, 12 OhtWR 
1001. 

26. See supra § 321. 
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[§ 323] (f) Ratification and Estoppel.?’ 
teacher’s contract unenforceable because of lack of 
authority or regularity in the making of it will 
become binding if ratified by those having authority 
to do so, either expressly?® or by acts recognizing the 
appointment,?® as by partly performing the con- 
or approving the 
teacher’s work,*? or by making payments for serv- 
ices thereunder ;** or by concurring‘ or acquiescing 
therein ;°° or by accepting benefits thereunder.*® But 
where the services of a teacher under an irregular 
contract have been accepted for a part of the term 
only, there is held to be a ratification only pro tan- 
Ratification cannot be implied from the acts 
of the teacher only,*® especially where the officer, 
whose ratification was necessary for the validation 
of the contract, was ignorant of them,*®® unless he 
is chargeable with knowledge of them;*® or from 
recitals in a contract entirely executory;*! or from 
the acts of a person having no power to ratify ;*? 
or from the acts of an individual member of the 
board inconsistent with the official action of the 


tract,?° or by disapproving?! 


Lone 


27. Ratification of irregular em- 
ployment as affecting teacher’s sta- 
tus under Permanent Tenure Act see 
supra § 300. 


28. Hot Springs County School 
Dist. No. 36 v. Gardner, 142 Ark. 557, 
219 SW 11; Milford School Town v. 
Powner, 126 Ind. 528, 26 NE 484. 


29. Dell Special School Dist. No. 
23 v. Johnson, 129 Ark. 211, 195 SW 
373; School Dist. No. 47 v. Goodwin, 
81 Ark. 148, 98 SW 696; Fremont 
County School Dist. No. 15 v. Wood, 
32 Ida. 484, 185 P 300; Cook v. North 
McGregor Independent School Dist., 
40 Iowa 444; Athearn v. Millersburg 
Independent Dist., 33 Iowa 105; Den- 
nison v. Vinalhaven, 100 Me. 136, 60 
es Woodbury v. Knox, 74 Me. 


30. Cook v. North McGregor In- 
‘dependent School Dist., 40 Iowa 444; 
Athearn v. Millersburg Independent 
Dist., 33 Iowa 105. 


31. Dennison v. Vinalhaven, 
Me. 136, 60 A 798. 


32. Woodbury v. Knox, 74 Me. 462. 


33. Ark.—School Dist. No. 47 v. 
Goodwin, 81 Ark. 143, 98 SW 696. 


Colo.—Jefferson County School 
Dist. No. 25 v. Stone, 14 Colo. A. 211, 
59 P 885. 


Kan.—Parrick v. Riley, etc., Coun- 
ties School Dist. No. 1, 100 Kan. 569, 
164 P 1172; Jones v. Elk County 
School Dist. No. 144, 7 Kan. A. 372, 
dia et Sd a 


Me.—Dennison vy. Vinalhaven, 
Me. 136, 60 A 798. 


Mich.—Crane v. Bennington School 
Dist. No. 6, 61 Mich. 299, 28 NW 
105. 


Okl.—Stewart v. Stephens County 
School Dist. No. 2 Bd. of Education, 
104 Okl. 141, 230 P 504; Fennell v. 
Lannom, 46 Okl. 519, 149 P 144. 


Or.—Graham v. School Dist. No. 
69, 83 Or. 263, 54 P 185. 


34. Hermance v. Maricopa County 
Public School Dist. No. 2, 20 Ariz, 
314, 180 P 442. 


85. Dell Special School Dist. No. 
23 v. Johnson, 129 Ark. 211, 195 SW 
373; Watkins v. lLepanto Special 
School Dist., 122 Ark. 611, 183 SW 
168. 


onion. 
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100 
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ments.*® 


36. Davis v. White, 171 Ark. 385, 
284 SW 764; School Dist. No. 56 v. 
Jackson, 110 Ark. 262, 161 SW 153; 
Cook v. North McGregor Independ- 
ent School Dist., 40 Iowa 444; 
Athearn v. Millersburg Independent 
Dist., 33 Iowa 105;. Chalmers” v. 
Reynolds Tp. School Dist. No. 1, 170 
Mich. 250, 136 NW 386; Ryan v. 
Humphries, 50 Okl. 348, 150 P 1106, 
LRA1915F 1047. 


37. Bald Knob Special School 
Dist. v. McDonald, 171 Ark. 72, 2838 
SW 22. 


38. See case infra this note. 


[a] Teaching under unapproved 
contract.—The mere fact that a 
teacher proceeds under an _ unap- 
proved contract and completes the 
performance thereof is not of itself 
sufficient to constitute a ratification. 
Place v. Colfax Dist. Tp., 56 Iowa 
573, 9 NW 917. 


39. Poinsett County School Dist. 
No. 22 v. Castell, 105 Ark. 106, 150 
Sw 407. 


40. Hermance v. Maricopa County 
Public School Dist. No. 2, 20 Ariz. 
314, 180 P 442. 


41. Martin v. Ramsey County 
Common School Dist. No. 3, 163 Minn. 
427, 204 NW 320. 


42. Escambia County Bd. of Edu- 
cation v. Watts, 19 Ala. A. 7%, 95 S 
498 [certiorari den Ex p. Watts, 209 
Ala. 115, 95 S 502]; Fremont Coun- 
ty School Dist. No. 15 v. Wood, 382 
Ida. 4845) 13860) se -3 008 Martin v. 
Ramsey County Common School Dist. 
No. 8, 163 Minn. 427, 204 NW 3820. 


[a] Recording by clerk.—The fact 
that an alleged contract for employ- 
ment as teacher, not made by the 
directors as a board as required by 
statute, is recorded by the clerk, does 
not constitute a ratification thereof, 
Pugh v. School Dist. No. 5, 114 Mo. 
A. 688, 91 SW 471. 


43. See case infra this note. 


[a] School closed by board.— 
Members of board of directors could 
not by individual knowledge and con- 
duct ratify subdirector’s action in 
employing teacher for school closed 
by board. Mulhall v. Pfannkuch, 206 
Iowa 1139, 221 NW 833. 


44. See cases infra this note. 


[§§ 323-394 


board;*® or from acts of the person or board hay- 
ing power to ratify, which indicate an intention to 
repudiate,** or a desire that the teacher withdraw.*® 
A municipality is not estopped to assert that it had- 
no power to make a teacher’s contract by the faet 
that it made it,*® or received benefits thereunder.*? 
Nor where the board employs a teacher subject to 
physical examination, is it estopped from insisting on 
the ‘examination because of the secretary of the 
board omitting the condition from his letter notify- 
ing the teacher of the employment.*® 
by his conduct may estop himself from asserting a 
right to recover notwithstanding the fact that his 
contract does not comply with the statutory require- 


The teacher 


[§ 324] 4. Construction and Operation. The rules 
regulating the construction and operation of con- 
tracts generally®® apply to the construction and op- 
eration of contracts of employment of teachers.°? 
The court will consider the contract as a whole and 
give effect to the intention of the parties as ex- 
pressed by the entire instrument,°* following the 


[a] Discontinuing school.—Where 
after a teacher employed without au-' 
thority has taught for a few days, 
the board votes to discontinue the 
school, and pays him a certain 
amount for his services, there is no 
ratification of the contract binding 
the board to pay for services ren- 
dered after the school is discon- 
tinued. Herrington v. Liston Dist. 
Tp., 47 Iowa 11. 


[b] Notice of repudiation.—High 
school district held not estopped to 
deny validity of contract purporting 
to employ principal, where it gave 
timely notice and no services were 
performed (Pol. Code, § 1743). Clo- 
verdale Union High School Dist. v. 
Peters, 88 Cal. A. 731, 264 P 273. 


45. Weld County School Dist. No. 
Ee ae Kirby, 27 Colo. A. 300, 149 P 


46. Coffee Springs 


10 
Ala. A. 475, 65 S 440. 


v. Glover, 


47. Coffee Springs v. Glover, su- 
pra. \ 

48. Coleman v. District of Colum- 
bigs 51 App. (D. C.) 352, 279 Fed. 
49. See case infra this note. 

[a] Failure to pursue remedy.— 


Failure of teacher to compel by man- 
damus approval of her contract by 
county judge held an acquiescence in 
the refusal, and ‘there was no valid 
contract to teach. Boyles v. Potter 
County, Clex, Civ. Ay) ati Swe ono. 


50. See Contracts §§ 481-592. 

51. See cases infra this section. 
52. See cases infra this note. 

[a] Beginning of employment.— 


(1) A contract omitting to state when 
the school term is to commence, but 
undertaking to furnish the teacher a 
comfortable house, is construed to 
mean that the teacher is to begin 
service within a reasonable time after 
the comfortable house was furnished. 
Township 13 v. Criswell, 6 Ala. 565. 
(2) Where a teacher’s contract em- 
ploys her for a given time at a given 
price but fails to state when her sery- 
ices shall begin, the law implies that 
the services are to be rendered within 
the school year and shall begin when 
the school board fixes the opening of 
the term. Crabb v. Bates County 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§ 304] 


construction put upon it by the parties themselves 
wherever possible,°* accepting the statutory defini- 
tions of words used in the contract in their statu- 
tory sense,°* and construing any uncertainty or am- 
biguity in the light of the conditions and cireum- 
stances under which the contract was made,** and 
most strongly against the party responsible for 
the uncertainty.°° In the absence of anything to 
the contrary, incidental stipulations necessary to 
earry into effect such a contract, or to make it rea- 
sonable, or conformable to usage, are implied there- 
from.** Rules of the board affecting the rights and 
duties of teachers in its employ are a part of the 
contract and binding upon them,>* and when ex- 
pressly incorporated into the contract operate as 
conditions of employment and not as covenants 
merely, when so construed from the language of the 
instrument and the surrounding facts and circum- 
stances;°® but a rule adopted by the board for its 
own guidance and not as a restriction upon the 
‘teachers does not become ipso facto a term of the 
employment contract unless expressly incorporated 
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therein.°° Where a contract intended to supersede 


. a previous contract of a like character is inopera- 


tive by reason of its invalidity, the first contract 
remains in force and governs the relations between 
the parties.°! Where a school district is annexed 
to a consolidated district, contracts which the sep- 
arate district had entered into with teachers bind 
the consolidated district;®? but, where a township 
is divided by act of the legislature into separate 
school districts, in the absence of any statutory pro- 
vision imposing liability under township contracts 
on the separate districts, and in the absence of any 
stipulation in the contracts themselves providing 
for such contingency, the liability of the township 
thereunder continues,®? and it has been held in 
such case that a statute, vesting title in school prop- 
erty in the incorporated district where it is located, 
and imposing lability for indebtedness incurred 
in the erection, purchase, or repair of such prop- 
erty on such district, /does not transfer liability 
under teachers’ contracts from the township to the 


School Dist. No. 1, 93 Mo. A. 254; 
Etters v. Bellefonte School Dist., 16 
Pa, Dist. 1028, 33 Pa. Co. 357. 


{b] Duration of employment.—(1) 
An agreement failing to state in ex- 
press terms the duration of employ- 
ment but promising to remunerate the 
teacher with the ‘‘available funds” for 
one year is construed as an employ- 
ment for that length of time. Town- 
ship 13 v. Criswell, 6 Ala. 565. (2) 
Where a person is engaged as a school 
teacher at the beginning of the sec- 
ond term of a school year, at the rate 
of the annual salary, it will be pre- 
sumed that the contract is to end with 
the year. Dennison y. Vinalhaven, 
100 Me. 136, 60 A 798. (3) Where a 
contract employing a teacher does not 
specify the duration of the contract, 
but makes provision for the closing 
of the school under certain circum- 
stances, the contract continues for the 
school year subject to the contingen- 
cies specified in the contract. Butch- 
er v. Charles, 95 Tenn. 532, 32 SW 631. 
(4) Where the contract is for a 
“vyear’’ it will be construed, in the ab- 
sence of anything to the contrary, to 
be for a “school year” as prescribed 
by law. Williams v. Bagnelle, 138 
Cal. 699, 72 P 408, 7 Cal. Unrep. Cas. 
55, 70 P 1058, 71 P 445. 


53. See ease infra this note. 


[a] Compensation.—A contract for 
nine months’ service for which the 
school board agreed to pay the sum of 
$45, is construed to mean $45 a month 
when for eight months the district 
paid that much each month. Dodge 
County School Dist. No. 8 v. Estes, 13 
Nebr. 52, 13 NW 16. 


54. See case infra this note. 


[a] Primary department.—One 
who contracts to teach the primary 
department of a public school is not 
required to teach the sixth, seventh, 
and eighth grades, though the classes 
be sent to the primary room; the stat- 
ute naming the first four grades as 
the primary grades. Butler v. Wind- 
sor Joint School Dist. No. 4, 155 Wis. 
626, 145 NW 180. 


55. See cases infra this note. 


[a] Absence from summer school 
justifying deductions from salary.— 
Provision of contract of teacher at 
annual salary, payable in 12 monthly 
installments, that the salary of a 
teacher shall not be paid for July and 


August when he is excused from 
teaching in summer school by board of 
trustees, in view of conditions of 
service hitherto prevailing, which 
contract provides shall prevail, to 
mean when teacher is excused at his 
request. Norton v. State, 104 Wash. 
248, 176 P 347. 


[b] Employment by board in con- 
trol of joint school.—Principal of 
school maintained jointly by two 
schools under an agreement placing 
control of the school alternately in 
one of the boards and then in the oth- 
er, each to have sole control for one 
school year, is subject to the school 
board employing him and in control 
for that year, and cannot be enjoined 
by the board of the other parish. Red 


A 


[ce] Obligatory attendance at sum- 
mer school provided for in teacher’s 
contract is construed to have refer- 
ence to a Summer school for training 
teachers, and attendance at a business 
school is not a compliance therewith. 
Kimmel v. Marion School Dist. Bd. 
of Education, 244 Ill. A. 257. 


[d] Term of employment.—After 
the school year had commenced, the 
board telegraphed an offer of position 
as superintendent to plaintiff, stating 
salary but no term of service. The 
plaintiff accepted and commenced his 
service at once. The court construed 
the contract as being for the remain- 
der of the school year. Dennison vy. 
Vinalhaven, 100 Me. 136, 60 A 798. 


56. See cases infra this note. 


[a] Obscurity in board rules.— 
Where the meaning of a rule of a 
school board, bearing on the contract 
of employment of a teacher in suit, 
was obscure, such language was to be 
construed most strongly against the 
board. Finley v. Missoula County 
ropes! Dist. No. 1, 51 Mont. 411, 153 P 
1010. ? 


[b] Notice of examination.—A no- 
tice to a teacher who had already been 
employed for the school year that she 
must stand examination for a county 
certificate in December does not in 
any way: limit or condition the term 
of employment upon her submitting 
to examination, especially after she 
has filed her normal school diploma 
which under the state is an equivalent 
of the required certificate. Nash v. 
Clear Creek County School Bd., 49 


River Parish School v. McHaney, 5 La.. 
. 696, 


Colo. 555, 113 P 1003; 
57. See case infra this note. 


[a] Teaching assignments.—A con- 
tract whereby a teacher agrees to de- 
vote to the school, under the direction 
of the principal thereof and the board. 
of education, six hours of each school- 
day, implies an agreement to assist 
in the school during school hours, by 
teaching such branches and by con- 
ducting such recitations as might be 
reasonably assigned to the teacher by 
the principal. Morrow v. Chamber- 
lain Bd. of Education, 7 S. D. 553, 64 
NW 1126. 


58. See case infra this note. 


_ fa]. Transfer from school _ toe 
school.—A contract of employment, 
made with the board of public educa- 
tion for the city of Savannah ang 
county of Chatham as a teacher in @ 
particular school under the board’s 
jurisdiction for the ensuing year, is 
subject to an existing rule of the 
board that the committee on teachers 
may transfer any teacher from one 
school to another within the board’s 
jurisdiction. Underwood v. Board of 
etree Education, 25 Ga. A. 634, 104 


59. See case infra this note. 


[a] Termination on marriage.—In 
view of a board rule against employ- 
ing married teachers, a contract with 
an unmarried teacher contemplating 
marriage providing that she should 
not marry before Christmas, that if 
she married at Christmas, she should 
give thirty days notice, and that if 
she did not marry at Christmas, she 
should not during the rest of the year, 
conditions the employment on her n@6t 
being married after Christmas if sl 
was not then, and the employment is. 
terminated by her marriage in Janu- 
ary. Ansorge v. Green Bay, 198 Wis. 
320, 224 NW 119. 


60. Vroom v. Bayonne Bd. of Ed- 
ucation, 79 N. J. L. 46, 74 A 262. 


61. McPherson vy, Usborne School, 
1 Ont. L. 261. 


62. Boswell v. Newton County 
Cons. School Dist. No. 8, (Mo. A.) 10 
SW (2d) 665; Barringer v. Powell, 
230 N. Y. 37, 128 NE 910. 


63. Flemington Bd. of Education v-. 
State Bd. of Fducation, 81 N. J. L. 211, 
1068] 163 [aff 85 N. J. L. 384, 91 A 
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separate districts.°4 


{§ 325] 5. Performance and Breach—a. In Gen- 
eral. The rules of law relating to the performance 
and breach of contracts generally, ® apply to con- 
tracts between teachers and the school authorities. 
Both parties must perform such a contract accord- 
ing to its terms.°® The board must furnish a school 
building and equipment,°* and must make and keep 
it sufficiently comfortable and habitable that the 
teacher can discharge his duties.*® The teacher 
must teach or offer to teach according to the terms 
of his contract,®® and meet such other obligations as 
the contract imposes,‘° and must obey the rules? 
and orders of the school board.*? He is under no 
obligation to perform other than teaching services 
in the absence of a contract stipulation requiring 
it,7* or to accept assignments not within the terms 
of his eontract.™* 


{§ 326] b. Cancellation and Excuses for Nonper- 
formance in General. While the board cannot ar- 
bitrarily cancel a teacher’s contract without his con- 
sent,’*® the contract may provide for its termination 
and the discharge of the parties thereto from its 
obligations.‘® Under a contract providing for its 
termination “on reasonable grounds,” the insuffi- 
ciency of school funds to pay the running expenses 
for the school year is held to be a valid excuse for 
its nonperformance.‘* And where the statute pro- 
vides for the suspension of a school upon certain 
contingencies stated, the suspension of a school upon 
the happening of the statutory contingency is a 
valid excuse for nonperformance of contracts .with 
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teachers connected therewith.7& 


[§ 327] c. Sickness or Death of Teacher.7° A 
teacher’s contract is a contract for a personal sery- 
ice,*° and the death of the teacher within the term 
of his employment operates as a termination of the 
contract and a discharge of the school district from 
further liability thereunder.’ Where the contract 
is an entire contract for the school year and not a 
hiring from month to month, an illness of the teach- 
er incapacitating her for service for a substantial 
part of the contract term also operates to discharge 
the district from further lability under the con-, 
tract.°? And the school board is not bound by the 
agreement of one of its members, acting without au- 
thority, to accept a substitute teacher during the 
period of the teacher’s illness.** 


[§ 328] D. Reemployment—1. In General. If the 
statute prohibits the making of contracts for teach- 
ers for a term of more than one year in schools be- 
longing to a particular class,°* or, in the absence of 
statute, if there is a custom of the school board to 
engage teachers on yearly contracts,®> there is no 
legal duty on the part of the school authorities to 
reémploy a teacher after the expiration of his con- 
tract®® and the teacher has no right to reémploy- 
ment at the end of a year even though he is quali- 
fied and no complaint or charge has been made 
against him,*? and even though during the term of 
his employment he has made payments to a teach- 
ers’ pension fund.§® Further, in the absence of 
statutory requirements, he is not entitled to a hear- 
ing,®® or to a statement from the board for its fail- 


64. Flemington Bd. of Education v. 74. See infra § 330. 82. Hong v. Polk County Independ- 

State Bd. of Education, supra. 75. Cam = 3 ent School Dist. No. 245, 181 Minn. 
F pbell ~ Warwick 142 a , 
. p 309, 232 NW 329; Auran v. Mentor 

65. See Contracts § 693 et seq. Miss. 510, 107 S 657. School Dist. No. 1, 58 N. D. 934, 233 
- 66. See cases infra this section. c ta) Closing school without | NW. 644. 

‘67. See case infra this note. Heaney Oth inenncbe ie Coat ea eanee Vv. nee Seneca 

{a] After destruction of school} closing of the school before the expi- | * Ody - D, 934, 233 N 644. 
pees el howd? een: to hee oti curries ee want of ate 84. See statutory provisions. 
furnish building in which to continue| stated tha would make no differ- P : oe 
school on destruction of original]ence to him, that he would take the ei Brown v. Kinney, 24 Hawaii 
building is a breach of contract to em-|] warrants and _ continue _ teaching. 
ploy teacher. Abrams v. Jackson] On being notified that the board had 86. Morse v. San Diego High 


County Bd. of Education, 230 Ky. 151, 
18 SW (2d) 1000. 


Authority and duty to provide 
school buildings generally see infra § 
464. 


..68. Blaine County School Dist. No. 
25 v. Bear, 106 Okl. 172, 233 P 427, 38 
ALR 1413. ; 


. 69. _See infra § 405. 
"979. See case infra this note. 


2 


[a] Attendance at summer school. 
—School principal's attendance at 
tusiness college is not compliance 
with contract requiring attendance at 
‘summer school Kimmel v. Marion 
School Dist. No. 52 Bad. of REY 
244-111. A. 257. 


71. See supra § 262.~ 
"72. See infra § 330. 
|. 73. See case infra this note. 


{a] Janitor work.—In absence of 
Station in teacher’s contract, 
teacher is not required to perform 
Substantial janitor work, such as car- 
rying fuel, making fires, and preparing 
building for occupancy. Blaine Coun- 
ty School Dist. No. 25 v. Bear, 106 Okl. 
‘172, 2:33, P:.427. 


in his absence ordered the school 
closed, he stated that he wished he 
had known of the facts before return- 
ing, thereby saving the expense of 
returning. He was unable to procure 
other employment as a teacher. He 
did not acquiesce in the closing of the 
school, and the contract of employ- 
ment was not mutually rescinded. 
Watkins v. Lepanto Special School 
Dist., 122 Ark. 611, 183 SW 168. 


76. Brown v. Bonner Springs Bd. 
of Education, 117 Kan. 256, 231 P:72. 


77. Brown v. Bonner Springs Bd. 
of Education, supra. 


78. See case infra this note, 


[a] Inability to comply with order 
of Industrial Relations Department 
may be cause for suspending school 
under the statute and terminating 
teacher’s contract. Madison Tp. Ru- 
ral School Dist. Bd. of Education y. 
Waits, 119 Oh. St. 310, 164 NE 228. 


79. Necessity of personal service to 
recovery of compensation see infra § 
369. ; 


80. See supra § 303. 


81. Donlan vy. Boston, 
285, 111 NE 718. 


223 Mass. 


School Bd. of Education, 34 Cal. A. 
134, 166 P. 839; Catania v. Oakland 
Ba. of Education, 37 Cal. -A. 593, 174 
P 332; Brown v. aR HOY) 24 Hawaii 
124; Peo. v. Chicago, 278 Ill. 318, 116 
NE 158, LRA1917E 1069. 


87. Peo. v. Chicago, supra; Chase 
Ve ast 216 App. Div. 562, 216 NYS 


88, Peo. v. Chicago, .278 Ill. 318, 
326, 116 NE 158, LRA1917E 1069. 


“The existence of a teachers’ pen- 
sion fund in the city of Chicago does 
not restrict the board of education in 
its right to select such persons as 
teachers as it may desire to employ, 
nor does it confer upon one who has 
been a contributor to such fund any 
right to demand that he or she be re- 
employed. The only right upon which 
a contributor to the fund can insist 
in case the board concludes that it 
will not re-employ him or her, is the 
right to receive at once the money he 
or she may have Gontributed to the 


fund.” Peo. v. Chicago, supra. 
89. Brown v. Kinney, 24 Hawaii 
124. 


Necessity for notice and hearing in 
removal of teacher see infra § 343. 


er ae ’ For later cases, developments and changes in the law see Annotations, same title and. Section number 
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ure or refusal to reémploy him.®® In such cases a 
conspiracy on the part of the directors to dispense 
with a teacher’s services at the end of the year is 
not unlawful.° Under statutes providing for au- 
tomatic renewal, the teacher is entitled to notice 
in case of decision by the board to dispense with 
his services for the ensuing year.°? Where the 
power to reémploy is vested by statute in the local 
board of trustees subject to rejection or confirmation 
by the county board,®* the power to reémploy is 
vested exclusively in the local board.®* The coun- 
ty board under such statute may confirm or reject, 
but has no initial power to select or employ or to 
direct whom the local board shall employ.®® Unless 
the statute requires a writing,®® the contract may 
be renewed orally if for a term not exceeding one 
year.°’ Where the statute provides for a temporary 
reémployment of old employees during a process of 
change from an old to a new administrative sys- 
tem for a later reémployment after establishment 
of the new system,®* it must clearly appear that a 
reémployment of an assistant superintendent was 
made after the establishment of the new system to 
give it validity beyond the temporary period.°® 


[§ 329] 2. Automatic Renewal. Under statutes 
providing for automatic renewal, the board must 
give notice to the teacher in order to terminate his 
employment at the end of the school year.?. A stat- 
ute providing for the automatic renewal of the 
contract of employment after election for the sec- 
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ond consecutive year but not commanding that a 
retroactive effect shall be given to its provisions,* 
does not apply where the contract for the second 
year’s employment ante-dated the enactment of 
the statute.4 Nor does a statute providing for au- 
tomatic renewal but restricting its application to 
cities of a certain class apply to teachers in schools 
in cities not within the class named.® 


[§ 330] E. Assignment and Transfer. There is 
some confusion in the decisions relating to assign- 
ment or transfer of teachers to grades, due to the 
use of the same word to denote primary, grammar 
and high school grades provided for by statute and 
the classes or grades within such grades established 
by boards of education for the purpose of dividing 
the course of study or curriculum.’ Under a statute 
prohibiting an assignment or transfer of a teacher 
from one grade to another at a loss of salary,® the 
word grade has reference to the statutory grades,® 
and a transfer from one grade to another in that 
sense at a loss of pay is unlawful.t? In other ju- 
risdictions the statute prohibiting transfer from one 
grade to another at a loss of pay is held to have 
reference to classes or grades within the primary, 
grammar, and high school grades, and a transfer 
from one class or grade to another in that sense is 
unlawful.11 A statutory provision restricting trans- 
fer of certain classes of teachers will not apply to 
other classes where the statute makes a distinction 
between them in this regard.1? In the absence of 


90. Brown v. Kinney, 24 Hawaii 97. See case infra this note. 
124; Peo. v. Chicago, 278 Ill. 318, 325, [a] Renewal for three years.—An 


116 NE 158, LRA1917E 1069. 


“No person has a right to demand 
that he or she shall be employed as 
a teacher. The board has the absolute 
right to decline to employ or to re- 
employ any applicant for any reason 
whatever or for no reason at all. The 
board is responsible for its action only 
to the people of the city, from whom, 
through the mayor, the members have 
received their appointments. It is no 
infringement upon the constitutional 
rights of anyone for the board to de- 
cline to employ him as a teacher in 
the schools, and it is immaterial 
whether the reason for the refusal to 
employ him is because the applicant 
is married or unmarried, is of fair 
complexion or dark, is or is not a 
member of a trades union, or wheth- 
er no reason is given for such re- 
fusal. 
any reason for its action. It is free 
to contract with whomsoever it 
chooses. Neither the constitution nor 
the statute places any restriction up- 
on this right of the board to contract, 
and no one has any grievance which 
the courts will recognize simply be- 
cause the board of education refuses 
to contract with him or her. Ques- 
tions of policy are solely for determi- 
nation of the board, and when they 
have once been determined by it the 
courts will not inquire into their pro- 
priety.” Peo. v. Chicago, supra. 

91. Morse v. San Diego High 


School Bd. of genie hoy, 34 Cal. A, 
134, 166 P 839. 


- 92. See infra § 329. 

93. See statutory provisions. 

94. Inre Charleston County School 
Dist. No. 4, 153 S. C. 222, 150 SH 776, 

95. Inre Charleston County School 
Dist. No. 4, supra. 

96. See supra § 321. 


The board is not bound to give: 


oral renewal of a teacher’s contract at 
an increased salary for the first year, 
a further increase for the second, and 
a still further increase for the third, 


is a divisible contract, the contract | 


for the first year’s service not being 
within the Statute of Frauds.. Hahnel 
v. Highland Park College, 171 Iowa 
492, 152 NW 571. 


98. See statutory provisions. 


99. Lucas v. Louisville Education 
Bd., 148 Ky. 15, 146 SW 34. 


1, Tenure after probationary serv- 
ice see supra § 300, 


2.. Morse v. San Diego High School 
Bd. of Education, 34 Cal. A. 134, 166 P 
839; Lariviere v. St. Fulgence School, 
11 Que. Super. 528. 


3.. See statutory provisions. 


4. Falligan v. .Ravalli County 
School Dist. No. 1, 54 Mont..177, 179, 
169 P 803. 


“Tt cannot be said that she was re- 
engaged with the provisions and con- 
sequences of the section in mind, and 
to inject these provisions and conse- 
quences into her contract, made be- 
fore the passage of the Act, is to ma- 
terially alter the terms of that con- 
tract—to give her something which 
she did not have, viz., an automatic 
renewal under certain circumstances. 

. . The material alteration in the 
terms of plaintiff’s contraet required 
by the contention here pressed is not 
a result which we can hold as within 
the contemplation of the section in 
question, because it is ‘not so’ com- 

manded.” Falligan v. Ravalli County 
School Dist, No. 1, supra. s 


5. Ryan v. Arapahoe County School 
Dist. No. 26, 84:Colo. 385, 270. P 865: 


6. Promotion from me Abie list see 
supra § 292, 


By Mead foe’ 


‘that the word 


7. Loehr v. San Francisco Bd. of 
Education, 12 Cal. A. 671, 108 P 1042. 


8. See statutory provisions. 


9. See Loehr v. San Francisco Bd. 
of Education, 12 Cal. A. 671, 108° P 
325 [expl Kennedy v. Board: of Edu- 
cation, 82 Cal. 483, 22 P 1042]. 


10. Fairchild y. San Francisco Ba. 
of Education, 107 Cal. 92, 40 P 26s 
Kennedy v. San Francisco "Bd. of Ea- 
ucation, 82 Cal. 483, 22 P 1042. 


11. Peo. v. New York Bd. of Ed- 
ucation, 174 N. Y. 169, 66 NE ‘674; 
In re Gleese, 50 -N. Y: Super. 478s 67 
HowPr 372. : 


12. See eases thita this note. 


{a] Transfer of principal “anda 
teacher.—Greater New York. Charter 
(L. [1901] c 466) § 1090, provides 
that principals, teachers, and all oth- 
er members of the teaching staff 
shall be appointed by the. board of 
education, on the nomination of the 
board of superintendents, and that 
such nomination shall be made, ex- 
cept in case of high schools, or train- 
ing schools for teachers, for the sev- 
eral local school board districts, and 
the principals, teachers, ete., shall be 
assigned: to duty to such schools as 
the board shall determine, but, when 
practicable, teachers shall be ap- 
pointed for districts in the boroughs 
where they reside, and that teachers 
and principals may be transferred 
from one school to'‘another by the 
board, provided that a: teacher shall 
not be transferred from a school: in 
one borough to a school in another 
without his consent; and, it further 
pr ovides that, for all purposes affect- 
ing. the transfer ef teachers, the prin- 
cipal of the school to which it is pro- 
posed to transfer a teacher shall have 
a seat in.the board of superintend- 
ents. Section 1091, for other pur- 
poses, refers to teachers and. princi- 
pals as. “such. teacher,” “indicating 
“teacher” included 
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statutory restriction upon the power of a board of 
education to transfer from one class or grade to 
another, it is held that it has a discretionary power 
to assign, reassign or transfer,'* provided it acts of- 
ficially as a board,'+ and that a certificate author- 
izing a teacher to teach in a particular statutory 
eradel® gives him no right to be assigned against 
the discretion ofthe board to any particular class 
or grade within the statutory grade,'® or to prevent 
his transfer from one class or grade to another at 
a smaller salary.1’ But this discretionary power 
of the board must be exercised in good faith and in 
accordance with the requirements of the law.18 <A 
teacher classified as a permanent teacher is entitled 
to be assigned to active and useful work,'® and the 
board has no right to assign her to an unsanitary 
school,?° or to a school where the pupils are af- 
flicted with contagious disease.?+ If the teacher 
has a right under his contract to an assignment to a 
particular position, the board has no power to as- 
sign him to a different position in violation of his 
contract.2? Where a contract providing for assign- 
ment of the teacher to a particular school is made 
subject to a tule. of ‘the board giving it power to 
transfer teachers from school to school, such a 
transfer is not a violation of the contract.28 Where 
the statute gives to the board a discretionary power 
to assign and transfer permanent teachers,?* pro- 
visions entitling permanent teachers to notice and 
hearing before removal?® have no application and 
the transfer can be made without notice to the teach- 


both classes. It was held that a 
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trict, and a teacher under him was 
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er and a hearing.?® Under a statute providing for 
added compensation to senior teachers in charge of 
a school,?7 a teacher assigned to service as senior 
teacher has no right to occupy such position perma- 
nently so as to be exempt from the provisions of the 
statute relative to removals and reassignments.?§ 
An assignment of a teacher to service in a higher 
grade than that to which -he was appointed, and per- 
formance of the service assigned, entitles him to 
classification as a teacher of the higher grade,”?® un- 
less the assignment is a temporary one to meet an 
emergency and with the understanding that such as- 
signment shall not entitle him to the higher. grade © 
classification.2° A board cannot justify an unlaw- 
ful removal of a teacher from the position she holds 
under her contract by an offer of service in a higher 
grade at no loss of salary.*? 


[§ 331] F. Removal, Dismissal, and Resignation** 
—1. Definitions and Distinctions. As used in the 
school law, the word “removal” implies some derelic- — 
tion of duty, and the word “dismissal” means termi- 
nation of the employment from whatever cause.?* 
A refusal of a school board to permit a teacher to 
perform her duties under her contract is a dismissal 
within the meaning of the statute providing that no 
teacher shall be dismissed without good cause 
shown;°* and where such refusal is given after 
signing of the contract and before the school term 
has commenced, there is a dismissal as the word is 
here used.*® A removal from a particular school 
preliminary to transfer of the teacher to another 


“The contract [between board of 


principal could be transferred to a 
school in another borough without 
his consent; the word “teacher,” as 
used in § 1090, not including a prin- 
cipal. Barringer v. Board of Educa- 
‘tion, 140 App. ae 903, 125 NYS 540 
[aff 203 N. Y. 550 mem, 96 NE 1109 
mem]. 


13. Loehr v. San. Francisco Bd. of 
Education, 12 Cal. A. 671, 108 P 325. 


14. See case infra this note. 


[a] Reassignment by trustees in- 
dividually.—State vy. Alexander, 158 
Miss. 557, 130 S, 754. 


15. See supra § 270. 


16. Loehr v. San Francisco Bd. of 
Education, 12 Cal. A. 671, 108 P 325. 


17. Loehr v. San Francisco Bd. of 
Education, supra. 
18. Dutart v. Woodward, 99 Cal. 


An 136, 279) © 493. 
19. Dutart v. Woodward, supra. 


[a] Sitting idly in a waiting room 
is not the active work to which a 
teacher has a right to be assigned. 
Dutart v. Woodward, 99 Cal. A. 736, 
279 P 493. 


20. Dutart v. Woodward, 99 Cal. 
WUNTSG, e279 3493. 


21. See case.infra this note. 


[a] To tubercular sanatorium.— 
School board held not authorized to 
assign permanent teacher to tubercu- 
lar sanatorium in another county 
without her consent.’ “Dutart v. 
Woodward, 99 Cal. A. 736, 279 P 493. 


22. See case infra this note, 


fa]. Demotion of principal to 
teacher’s position.—Where one was 
employed as principal of a school dis- 


elected by the board of directors as 
“superintendent” and the _ principal 
directed to serve under him, there 
was a breach of the contract of em- 
ployment; “superintendent” and 
“principal,” under the statute, being 
merely different names for the same 
position. Williams v. School Dist. 
No. 189, 104 Wash. 659, 177 P 635. 


23. Underwood v. Savannah, etc., 
Bd. of Public Education, 25 Ga. A. 
634, 104 SE 90 


24. See Se atees provisions. 
25. See infra § 343. 
26. Alexander v. Multnomah 


County School Dist. No. 1, 84 Or. 


172, 
164 P 711. 


27. See statutory provisions. 

28. Dildine v. New York Bd. of 
Education, 133 App. Div. 261, 117 
NYS 578. 

29. 


are of Columbia .v. Marsh, 
47 App. (D. C.)) 59. 


30. Hirschfield v. Board of Edu- 
cation, 89 Misc. 115, 152 NYS 870. 


31. Jackson v. Steamboat Rock In- 
dependent School Dist., 110 Iowa 313, 
81 NW 596 


32. Assignment or transfer at less 
pay as constituting removal see su- 
pra § 330 

Failure or refusal to reémploy see 
supra § 328. 


33. Board of Education v. Stotlar, 
95 Ill. A. 250. 


34. Jefferson County School Dist. 
INO mel ue Parker, 82 Colo. 385, 260 P 
621, 523. 


35. Jefferson County School Dist. 
No. 1 v. Parker, supra. 


directors and teacher] differs from 

a mere private contract in this, that 

the public has an interest in it, and 

in not having it capriciously inter- 

fered with by either party. To pre- 

vent such interference, two statutes 

were passed. Section 8454;> ‘Cee 

provides: ‘If a school teacher en- 

ters into a contract with a board of 

directors of a school district to teach 

in said district for a prescribed num- 

ber of months and afterwards fails 

or refuses to fulfill such contract 

without receiving a release from the 

district school board, or without giv- 

ing to said school board at least 

thirty days’ notice of intention to 

cancel such contract, such failure or 

refusal to complete $uch contract, or 

give such notice, shall cause said 

‘teacher to forfeit his or her license 
to teach in any public school in the 

state of Colorado during the pens 
od covered by said contract. . 

The other law (section 8435, C. ER) 

contains the provision, already quot- . 
ed, forbidding the dismissal of the 
teacher without good cause shown. 
Though the former protects. the 
school district, and the latter pro- 
tects the teacher, both are for the 
benefit of the public. If, ‘after en- 
tering into the employment of the 
school district, the teacher refuses to 
fulfill the contraet in the circum- 
stances stated in the former section, 

she forfeits her license to teach dur- 
ing the period covered by the con- 
tract. It matters not whether her 
refusal is before or after she enters 
upon the performance of her duties. 
In return for this, after the contract 
is made, the teacher, by the latter 
section, is protected against a dis- 
missal except in the manner provid- 
ed in that section.” Jefferson Coun- 
ty School Dist: No. 1 v. Parker, su- 
pra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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school, under rules of the board giving it that pow- 
er,?® is not a removal or dismissal from the sery- 
ice;?7 nor can it be made so by the teacher treating 
it as a removal and bringing his action to recover 
on that ground;?8 but an unlawful transfer is a 
removal notwithstanding the transfer is to a higher 
grade at no loss of pay.®® Notice to a teacher that 
he would not receive further pay until he had com- 
plied with the statutory requirements is not a dis- 
charge,*® especially where the notice is given by a 
board or officer who has no power to discharge ;* 
nor is a mere request to resign on the ground that 
the teacher’s services are no longer necessary equiv- 
alent to a removal.*? 


_[§ 332] 2. Power To Remove or Dismiss**—a,. In 
General. The existence, nature and extent of the 
power to remove or dismiss a public school teacher 
are determined by the school statutes and by the 
rules and regulations of the local school boards not 
‘inconsistent therewith.** If there is no express au- 
thority in the school statute to dismiss or discharge, 
that authority is of necessity implied,*® or it may 
be implied from an express power to employ.*® If 
expressly granted, the terms of the grant determine 
who has the power to remove or dismiss,*7 who may 
be removed or dismissed thereunder,*® and the lim- 
itations, if any, upon the power.*® A teacher is held 
bound to take notice of all statutory provisions con- 
trolling and for that reason incorporated into the 
contract as one of its terms,®°° and of all rules of the 
school board which may affect the power to dis- 
miss,°1 although insofar as they are inconsistent with 
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statute with respect to permanent 
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the statute, his rights will not be affected thereby.*? 
Where the rules provide for notifying teachers of 
changes therein by inserting copies of the change 
in teachers’ copies of the rules, actual notice is suffi- 
cient to charge the teacher with knowledge of the 
change, even though copies are not inserted as the 
statute requires.*® 


[§, 333] b. In Whom Vested. The power to re- 
move or dismiss is generally vested in the school 
board or authorities who have the power of em- 
ploying teachers. and of controlling and managing 
the school,>* except where the law, or rules and reg- 
ulations, provide that the power of removing or dis- 
missing a school-teacher shall be in some other par- 
ticular board or officer;°> ‘and where the power to 
dismiss is not expressly placed in a particular of- 
ficer or board, it is generally held to exist by im- 
pleation in the officer or board having the power 
to employ,®® or where one agency is given power to 
employ with the approval of another agency, the 
right of dismissal is joint and can be accomplished 
legally only by the concurrent act of both agencies.** 
The grant of power to a particular officer or board 
negatives the existence of the power in any other 
officer or board;°* and the grant of power to a par- 
ticular officer or board to dismiss or remove on a 
particular ground stated negatives the power of any 
other officer or board to dismiss or remove on that 
ground.®® Under a statute limited in its application 
to districts other than cities and -incorporated 
towns,°° the power of dismissal is placed in the vot- 


14, 20 Vt. 487; Baird v. Fremont 


36. See supra § 330. : ui i use : 
+ eachers who are reported upon fa- 
37. Scott v. Terr., 19 Hawaii 580. worably by & -madority wef. the..com- 
38. Scott v. Terr., supra. mittee on classification, but may be 
39. See supra § 330 exercised with respect to all others. 


40. Wood v. Consolidated School 


Dist. No. 13, (Mo. A.) 7 SW (2d) 
1018. 
41. Wood v. Consolidated School 


Dist. No. 13, supra. 


42. Kennedy v. Snohomish Coun- 
ty School Dist. No. 1, 20 Wash. 399, 
55 P 567. 


43. Effect of removal or dismissal 
on right to compensation see infra 
§§ 374, 375. 

Enjoining dismissal 
tions § 396 note 24. 


Power of board to fine. teacher see 
infra § 405. 


see Injunc- 


44. See cases infra notes 47-53. 
45. See Arnold v. School Dist., 78 
Mo. 226, 231 [quot McCutchen v. 


Windsor, 55 Mo. 149, 151]. 


46. Maricopa County Public School 
Dist. No. 11 v. Holson, 31 ‘Ariz, 291, 
252 P 509; Baird v. Fremont Coun- 
ty School Dist. No. 25, 41 Wyo. 451, 
287 P 308. 


47. See infra § 333. 
48. See cases infra this note. 
[a] School principal.—The  re- 


moval of a principal of a school is 
authorized by a provision, that “any 
teacher’ may be removed by _ the 
board of education. Peo. v. New 
York Bd. of Education, 69 Hun 212, 
OR NYS» 4730 fate, 142. IN. Y...627, 37 
NE 565]. ' 


49. See cases infra this note. 


fa] Power to dismiss at end of 
yeaz cannot be exercised under the 


Stockton v. San Jose Bd. of Edu- 
cation, 145 Cal. 246, 78 P 730. 


{[b] Power to dismiss a proba- 
tionary teacher at will cannot be ex- 
ercised under the statute except ‘on 
the adverse report of the classifica- 
tion committee.” Barthel v. San Jose 
Po of Education, 153 Cal. 376, 95 P 
92. 


50. Chehock v. Marion Independ- 
ent School Dist., (Iowa) 228 NW 585; 
DeHart v. St. Louis County School 
ae No. 39, 214 Mo. A. 651, 263 SW 
242. 


51. See cases infra this note. 


[a] Power to remove at will.— 
Under a board rule providing that 
teachers elected at the close of the 
scholastic year shall hold their of- 
fices for one year-unless sooner re- 
moved by a vote of the majority of 
the board, the board may remove a 
teacher charged with adultery by his 
wife regardless of whether he is 
guilty or not. McLellan v. St. Louis 
Public Schools, 15 Mo. A. 362. 


52. See case infra this note. 
[a] Bule declaring vacancy if fe- 
male teacher marries, being incon- 


sistent with Greater New York Char- 
ter allowing removal only for cause 
and after trial upon charges, is void, 
and a female teacher who marries 
cannot be removed on tkat ground. 
Peo. v. Maxwell, 177 N. Y. 494, 69 


NE 1092. 
53. Grosjean v. San Francisco Bd. 
OF AUCAAOR, 40 Cal. A. 434, 181 P 
54. Bays v. State, 6 Nebr. 167; 


Mason v. Brookfield School Dist; No. 


County School Dist. No. 25, 41 Wyo. 
451, 287 P 308; Durst v. Niobrara 
County School Dist. No. 2, 39 Wyo. 
442, 273 P 675; Conner v. Wiggins, 10 


N. B: 185. 


[a] Removal of principals.—The 
power of removing principals or vice- 
principals is vested exclusively in 
the board of education of the city of 
New York by the act of 1864, section 
12. Peo. v. Bd. of Education, 2 AbbPr 
NS (N..Y¥.) 177, 32 HowPr 167; 


55. See case infra this note. 


[a] In school directors as visitors. 
—Dillon v. Meyers, 3 PaLJ 168, 552. 


56. Maricopa County Public School 
Dist. No. 11 v. Holson, 31 Ariz. 291, 
252 P 509. 

57. Tadlock v, Guadalupe County 
School Dist. No. 29, 27 N. M. 250, 199 
P 1007; Cleveland. County Cons. 
School Dist. No. 2 v. Crowder, 111 Okl. 
125, 238 P 405. 

58. See cases infra this note. 

[a] Authority in county school 
commissioner.—The local school 
board has no authority’ to dismiss a 


teacher where the school statute 
placed ‘that<-power in the county 
school commissioner. Arnold Vv. 


School Dist., 78 Mo. 226 [dist Mc- 
Cutcheon v. Windsor, 55 Mo. 149]. 


59. See cases infra this note. 


[a] Authority in school examiners. 
—Where the statute gives the boards 
of school examiners the power to sus- 
pend the effect of any certificate for 
incompetency to instruct, the school 
board has no power to remove on that 
ground. Carver v. Battle Creek Tp. 
School Dist. No. 6, 113 Mich. 524, 71 
NW 859;- Armstrong v. School Dist., 
19 Mo. A. 462 (county commissioner). 


mee Crawfordsville v. Hays, 42 Ind. 
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ers of the district.°4 Where by statute the power 
to dismiss teachers is primarily in the school district 
and secondarily in the district committee if the 
school district neglects or refuse to act, the real 
power is in the district which may veto any action 
of the committee taken after failure of the district 
up to that time to act.°? A school board cannot dis- 
miss a teacher who has been employed by a contract 
with subseribers.°®* 


[§ 334] c. Nature of Power and Validity of Its 
Exercise. The power to remove a teacher for cause 
after hearing is an executive function, administra- 
tive and not judicial in its nature,®* but in so far 
as the exercise of the power involves an investiga- 
tion and determination based on the consideration 
of facts, it partakes of a judicial character,®° and 
to be valid must be in good faith and based on con- 
sideration of the merits of the issue involved.®® The 
power granted is diseretionary,®’ and the trustees, 
under a power to “dismiss,” may dismiss temporarily, 
even though the statute does not in express terms 
give a power to suspend.°* Where the power of the 
board to dismiss is not restricted, it may be exer- 
cised even though the discharge is wrongful and a 
breach of the teacher’s contract results.°® In such 
case, the teacher has his remedy in an action on the 
contract for its breach, but no right to retain pos- 
session of the school property.7° 


[§ 335] 3. Necessity of Cause—a. Under Statutes 
Fixing Tenure at Pleasure of Board. Under regula- | 


tory provisions which are either apart of, or author- 
ized by, statute,’1 a teacher to whom they are ap- 


61. Putnam v. Irvington School 
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of five to two, where votes of two in 
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plicable may be removed or dismissed at any time at 
the pleasure of the school board, notwithstanding his 
term of service has not expired,’? and particularly 
where he has no fixed term of employment,*? such 
provision of the statute or rules entering into and 
forming part of the teacher’s contract.7* But a rule 
providing that the tenure of all teachers, regardless 
of contract, shall be at the pleasure of the board 
offers no defense for dismissal without cause within 
the term of the contract where the statute provides 
that no teacher shall be dismissed except on good 
cause shown.*® Where the statute excepts certain 
teachers from its operation, the power to dismiss at 
will is limited to that extent.7° A teacher who does 
not hold a certificate necessary to his qualification 
may be removed at any time.** Where the statute 
in express terms so provides,*® a superintendent 
may be dismissed at the pleasure of the board even 
where the statute protects teachers, a superintend- 
ent not being a “teacher” within the meaning of 
such statute,7® and even where the contract of em- 
ployment specifically provides for a definite term 
and payment of the agreed salary for the whole term 
in case of discharge.°° A principal may where the 
statute so provides be dismissed at any time within 
his term by the officers or boards having the power 
to appoint,*+ and especially so where he is serving 
merely a probationary term.®? 


[§ 336] b. Under Statutes Requiring Cause, No- 
tice, and Hearing. Under statutes providing that 
no teacher shall be dismissed within the term of his 
contract except on cause shown and after hearing,** 


San Francisco Bd. of Education, 1 


Town, 69: Ind. 80. 


eat Gilman v. Bassett, 33 Conn. 
63. Henderson v. Hammond, 19 Ala. 
340, 343. 


“This school, though it appears to 
have been taught on the sixteenth 
section, was certainly not subject to 
the control of the commissioners or 
trustees of the sixteenth section. The 
teacher was not employed by the trus- 
tees, nor could he look to them for 
payment; 
subscribers to the agreement, which 
specified his duties. 
ers alone was he responsible for his 


conduct, and the trustees of the six-) 


teenth section had no right to control 
or govern the school. 
could have interfered, and prevented 
the plaintiff from teaching on the 
sixteenth section, is a question not 
necessary to notice, for the school 
was taught during the year in pur- 
suance of the articles of agreement, 
and the subscribers:are bound to pay 
according to their contract.” Hen- 
derson v. Hammond, supra. 


64. Frederick v. Lakewood Bad. -of 
Haucation, 18 Oh. (Cir Cre N.S. 435 
(holding that a board of education 
cannot be enjoined from trying a 
teacher on the ground that by the 
preparation, filing and serving of 
written charges and notices it is at- 
tempting to assume judicial func- 
tions). 


65. See infra § 342. 


66. See cases infra this note. 


[a] Removal for political reasons. 
—Under the statute office of assistant 
principal of high school in city of 
Revere could not be abolished by vote 


Cee ee a eS EE 2 TG 
For later cases, developments and changes in the law see Annotations. same title and section number, 


he was employed by the 


To the subscrib- |’ 


Whether they’ 


favor of abolishment were not cast 
on merits of question in interest of 
public welfare, but were cast as means 
of displacing imumbent because of 
his political views, in view of Gen. 
L. c 71 §§ 39, 42. Sweeney v. Revere 
Sehool Committee, 249 Mass. 525, 144 
NE 377.» 


67. Goldsmith v. Sacramento City 
High School Dist. Bd. of Education, 
66rCaleAL 157,220. 2 783s 


68. Goldsmith v. Sacramento City 
High School Dist. Bd. of Education, 
supra. 


69. Gardner v. Goss, 147 Ark. 178, 
227 SW 25. 


70. Gardner v. Goss, supra. 


71. See statutory provisions; 
board rules and regulations, 


72. Mo.—McLellan v. St. 
Public School, 15 Mo. A. 362. 


Nebr.—Jones v. Nebraska City, 1 
Nebr. 176. 


N. Y.—Peo. v. New York Bd. of 
Education, 69 Hun 212, 23 NYS 473 
[aff 142 N. Y. 627, 37 NE 565]; Kelder- 
house v. Brown, 17 AbbNCas 401. 


Tenn.—Weatherly v. Chattanooga, 
(Ch.) 48 SW 136. 


Wis.—Gillan v. Normal Schools, 88 
Wis. 7, 58 NW 1042, 24 LRA 336. 


[a] Teacher holding special cer- 
tificate.—The clause of Pol. Code § 
17938, protecting holders of teachers’ 
certificates from removal without 
cause, applies only to holders of 
“pweneral city certificates,’ and a 
holder of a special city certificate, 
authorizing him to teach mechanical 
drawing only, is removable at the 
pleasure of the board. Bradley v. 


and 


Louis 


Cal. A. 212, 81 P 1036. 


73. Marion v. Oakland Bd. of Edu- 
paviel: 97 Cal. 606, 32 PB 643,-20 LRA 


74. Jones v. Nebraska City, 1 Nebr. 
IPRS Weatherly \ v. Chattanooga, 
(Tenn. Ch.) 48 SW 136. 


75. See infra § 336. 
76. See case infra this note. 
[a] Permanent teachers favorably 


reported on.—The board of education 
has a right to remove any teacher, in- 
cluding those elected to permanent 
positions, at will, except such teach- 
ers holding permanent positions as 
have been favorably reported upon by 
the committee of classification. 
Stockton v. San Jose Bd. of Educa- 
ton, 145 Cal. 246, 78 P 730. 


77. Barthel v. San Jose Bd. of Edu- 
cation, 153)'Cal. 376; 95. P sso2t 

78. See statutory provisions. 

79. Jensen v. Hennepin County In- 


dependent Cons. School Dist. No. 85, 
160 Minn. 233, 199 NW 911. 


When superintendent entitled to 
protection of the teacher statute see 
infra § 336. 


80. Collins v. Lewiston, 107 Me. 
220, 77 A 834, 
81. Maxey v. Elizabethtown Grad- 


pormenot Dist., 187 Ky. 729, 220 SW 
132. 


82. O’Connor v. Emerson, 113 Misc. 
472, 185 NYS 49 [aff 196 App. Div. 
807, 188 NYS 236 (aff 2382 N. Y. S62 
mem, 134 NE 572 mem)]. ° 


83: See statutory provisions.~ 
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held to be constitutional,§* a teacher who has. been 
employed for a definite term has no absolute right 
to his position,®® although he may be dismissed only 
at the end of his term of employment,*® or if before 
the expiration of such time, only for a just and suf- 
ficient cause,8? and only by the board acting as 
such.§* He cannot be removed merely by abolish- 
ing the department in which he was engaged to 
teach,®® or by voting to suspend the school after its 
destruction by fire,®° or by adopting a rule that the 
tenure of all teachers, regardless of contract, shall 
be at the pleasure of the board.®t Except where a 
statute, applicable in express terms to superintend- 
ents, otherwise provides,®? a superintendent is with- 
in the meaning and operation of statutes providing 
that no teacher®® or employee of the school board®* 
shall be dismissed within the term of his contract 
except on cause shown and after hearing;®® and, 
a fortiori, where the statute gives this protection 
in express terms to superintendents as well as to 
teachers, the superintendent.is entitled to notice and 
hearing.°® A statutory provision forbidding the re- 
moval of a teacher except for cause is retrospective 


84. Chehock v. Marion Independent 
School Dist., (Iowa) 228 NW 585. 


85. Peo. v. New York Bd. of Edu- 
cation, 160 App. Div. 557, 145 NYS 
853 [rev 82 Misc. 684, 144 NYS 87, and 
aff 212 N. Y. 463, 106 NE 307]. 


86. Marion v. Oakland Bd. of Edu- 
cation, 97 Cal. 604, 32 P 643, 20 LRA 
197 [dist Kennedy v. San Francisco 
Bd. of Education, 82 Cal. 483, 22 P 
1042]; Doerun Bd. of Education v. 
Bacon, 22 Ga. A. 72, 95 SE 753. 


87. Ariz—Maricopa County Public Alaska 633. 
School Dist. No. 11 v. Holson, 31 Ariz. 89. 
291, 252 P 509. 


Cal.—Stockton v. San Jose Bad. of 


Dist. 


14 Ont. A. 562. 


90. Clune v. 


Vt.—Holden v. Shrewsbury School 
No. 10, 38 Vt. 


Wis.—Scott v. Joint School Dist. 
No. 16, 51 Wis. 554, 8 NW 398; 
v. Watertown, 9 Wis. 254. 

Wyo.—Durst v. 


Niobrara County 
Sepool Dist. No. 2, 
75 


39 Wyo. 442, 273 P 
Ont.—Raymond v. Cardinal School, 
88. Cairns v. Otter School Dist., 6 
Milford School Town v. Zeigler, 


1 Ind. A. 138, 27 NE 303. 
Buchanan 
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in its operation so as to protect a teacher, elected 
before its enactment, in his right to continue in his 
position.°7 


[§ 337] 4. Sufficiency of Cause—a. In General. 
Where the statute specifically enumerates the causes 
for which a teacher may be removed or dismissed, he 
cannot be removed or dismissed for any other 
cause,?® unless the intention of the legislature to 
the contrary is clearly expressed,®® or the contract 
of employment reserves the right to dismiss for 
other causes.t The right to remove a teacher from 
employment is not, however, restricted to the causes 
enumerated for the revocation of his certificate,” al- 
though a revocation of the certificate may operate, 
under the statute, as an annulment of the contract 
of employment.* Subject to the limitations imposed 
by a statutory enumeration of causes for removal,* 
it is held, as a general rule, that a school-teacher may 
be removed or dismissed before the expiration of 
his term of service, for any cause that renders him 
unfit to be a teacher in the public school, so that the 
best interests of the school require that he should 
be removed or dismissed,® such as for a violation of 


board of education shall have all the 
529. powers of school directors and in ad- 
‘dition the power to dismiss and re- 
move any teacher whenever in their 
opinion he or she is not qualified to 
teach, or whenever from any cause 
the interest of the school may, in their 
opinion, require it, does not restrict 
the power to that held by school di- 
rectors, which, under the statute, was 
merely a power to dismiss for enumer- 
ated causes. Board of Education v. 
Stotlar, 95 Ill. A. 250. 


1. See infra § 340. 


2. School Dist. v. Maury, 53 Ark. 
471, 14 SW 669; Arnold v. School 
Dist., 78 Mo. 226; Raymond v. Cardi- 
nal School, 14 Ont. A. 562. 


Revocation of certificate see supra 
§§ 278-281. 


State 


School 


Education, 145 Cal. 246, 78 P 730;| Dist. No. 3,166 Wis. 452, 166 NW 11. 
Bradley v. San Francisco Bd. of Hdu- O1MESchools Dist Nowe virElalen ls 
cation, iCall AY 2125'81 P1036: Colo. 367, 25 P 308. : 
Colo.—School Dist. No. 26 v. Mc- 
Comb, 18 Colo. 240, 32 P 424. vis is SoA 
h : 93. Layton v. Clements, 7 Oh. A. 
Ind.—Crawfordsville v. Hays, 42] 499: Layton v. Clements, 27 O. C. A. 
Ind. 200. ¢ 369. . 
Iowa.—Courtright Vv. Mapleton 3 
Cons. ry cae ree Dist., 203 pom ten poe Cavern ac lets SOs pan ae 
6, 212 N 2 
Bene 95. Se cases supra notes 93, 94. 


Kan.—Ottawa Bd. of Education v. 
Cook, 3 Kan. A. 269, 45 P 119. 


Me.—Hopkins v. Bucksport 
habitants, 119 Me. 437, 111 A 734. 


Md.—Underwood: v. Prince George 
County School, 103 Md. 181, 638 A 221. 


Nebr.—Wallace v. School Dist. No. 
27, 50 Nebr. 171, 69 NW 772; Bays v. 
State, 6 Nebr. 167. 


N. Y.—Peo. v. New York Bd. of 
Education, 174 N. Y. 169, 66 NE 674; 
Steinson v. New York Bd. of Educa- 
tion, 165 N. Y. 431, 59 NE 300; Le- 
vitch v. New York "Bd. of Education, 
212 App. Div. 598, 209 NYS 271; Moore 
v. New York Bd. of Education, 121 
App. Div. 862, 106 NYS 983 [aft 195 
N. Y. 601 mem, 88 NE 645 mem, 195 
N. Y. 614 mem, 89 NE 1105 mem]; 
Bogert v. New York Bd. of Education, 
106 App. Div. 56, 94 NYS 180 [aff 44 
Mise. 10, 89 NYS Salsa ane hh Sivie 
Cleveland, 10 Barb. 290. 


Okl.—Urie v. Pryor Creek Bd. of 
Education, 86 Okl. 265, 208 P 210; 
Grant County School Dist. No. 94 v. 
Gautier, 13 Okl. 194,73 P 954. 


YTenn.—Twenty-Third Dist. School 
Directors v. Leak, (Ch. A.) 48 SW 692. 


[56 C. J.—26] 


In- 


96. Toothaker v. Rockland School 
Committee, 256 Mass. 584, 152 NE 743. 


97. Kennedy v. San Francisco Bd. 
of Education, 82 Cal. 483, 22 P 1042. 


98. Barthel v. San Jose Bd. of Edu- 
cation, 153 Cal. 376, 95 P 892; Ken- 
nedy v. San Francisco Bd. of Educa- 
tion, 82 Cal. 483, 22 P 1042; Sears- 
mont vy. Farswell, 3 Me. 450; Thomp- 
son v. Gibbs, 97 Tenn. 489, 37 SW 277, 
34 LRA 548; Butcher v. Charles, 95 
Tenn. 532, 32 SW 631. 


[a] Teacher’s religious belief is 
not ground for discharge under a stat- 
ute authorizing discharge “on grounds 
connected with the giving of religious 
instruction in the school.” Smith v. 
Macnally, [1912] 1 Ch. 816. 


[b] Lack of harmony and codpera- 
tion is not a valid ground for re- 
moval of a superintendent under a 
statute enumerating “incompetence, 
negligence or immorality” as grounds 
for discharge. State v. Sinclair, 103 
Kan. 480, 175 P 41. 


99. See cases infra this note. 


[a] Power to dismiss “from any 
cause.”—A statute providing that the 


3. See supra § 278. 
4 See cases supra notes 98, 99. 


5. Ark.—Ft. Smith School Dist. v. 
Maury, 53 Ark. 471, 14 SW 669. 


Cal.—Kennedy v. San Francisco Bd. 
of Education, 82 Cal. 483, 22 P 1042. 


Ill.—Robinson v. District No. 4 
School Directors, 96 Ill. A. 604; Board 
of Education v. Stotlar, 95 Ill. A. 250. 


N. D.—Clark v. Wild Rose Special 
School Dist. No. 90, 47 N. D. 297, 182 
NW 307, 308. 


Oh.—Moulton Tp. Sub- elon! Dist. 
No. 7 v. Burton, 26 Oh. St. 


“We are of the opinion that the 
statute authorizes removal only for 
cause as distinguished from removal 
at the pleasure of the school board, 
and that the cause must be a real 
cause affecting the interests of the 


school.” Clark v. Wild Rose Special 
School Dist. No. 90, supra. 
{a] Lack of harmony and codpera- 


tion.— Opinion of the school commit- 
tee that lack of harmony and codpera- 
tion between the committee and the 
superintendent was detrimental to the 
school’s welfare, and that a higher 
standard could be obtained with the 
assistance of other superintendent, is 
sufficient ground for his removal. 
Toothaker v. Rockland School Com- 
mittee, 256 Mass. 584, 152 NE 743. 


{b] Imprisonment for striking 
mother-in-law, regardless of provoca- 
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the rules and regulations of the school board;° 
for incompetency,’ unless he has a certificate attest- 
and has not yet entered upon his 
or-for failing to man- 
age and control the school,® even though the teacher 


ing his competency 
services under his contract ;§ 


is not unfaithful in the discharge 


tion, may be ground for discharge, if 
in the judgment of the board the cir- 
cumstances are such as to impair his 
usefulness as a teacher in the school. 
Baird v. Fremont County School Dist. 
No. 25, 41 Wyo. 451, 287 P 308. 


6. See cases infra this note. 


[a] As to religious exercises.— 
Where a teacher after due notice re- 
fuses to obey a rule prohibiting the 
reading of the Bible in school, and 
other religious .exercises, and con- 
tinues such exercises, such act of in- 
subordination is a violation of his con- 
tract for which he may be dismissed. 
New Antioch Bd. of Education v. 
Pulse, 10 OhS&CP 17, 7 OhNP 58. 


{b] As to vaccination.—The re- 
fusal of a teacher to comply with a 
regulation requiring teachers to be 
vaccinated is a sufficient cause for his 
removal. Lyndall v. Philadelphia 
High School, 19 Pa. Super. 232 [aff 10 
Par Dist. 66d 25 Pa. Co.c64 (4. 


[ec] As to proper regard for the 
government.—Teaching disloyalty to 
government, disbelief in God, and fail- 
ure to fly the national flag, in viola- 
tion of rules, is ground for dismissal. 
Foreman v. Columbia County School 
Dist. No. .25,/81 Or, 587,159 P 1155, 159 
P 1168. 


[d] Cross-references: 


Religious influences and instruction, 
generally see infra § 1070. 


Vaccination of pupils, generally see 
infra §§ 1002-1004. 


7, Ark.—Ft. Smith School Dist. v. 
Maury, 53 Ark. 471, 14 SW 669. 


Iowa.—Hull v. Aplington Independ- 
ent Dist., 82 Iowa 686, 46 NW 1053, 48 
NW 82, 10 LRA 273; Smith v. Knox 
Dist. Tp., 42 Iowa 522. 


Mich.—Carver v. Battle Creek Tp. 
School Dist. No. 6, 118 Mich. 524, 71 
NW 859. 


Nebr.—Bays v. State, 6 Nebr. 167. 


N. Y.—Peo. v. New York Bd. of 
waneecion, 3 Hun 177, 5 Thomps. & C. 
334. : 


Tenn.—Morley v. Power, 10 Lea 219. 


Vt.—Holden v. Shrewsbury School 
Dist. No. 10, 38 Vt. 529. 


[a] Statement of rule-—Where a 
teacher in a public school, “although 
he has been employed for a definite 
length of time, proves to be incom- 
petent and unable to teach the branch- 
es of instruction he is employed to 
teach, either from a lack of learning 
or from an utter lack of capacity to 
impart learning to others,’ he may be 
dismissed from such employment. 
Crawfordsville v. Hays, 42 Ind. 200, 
210. 


[b] Imcompetency proved by: (1) 
Cruel treatment and profane and abu- 
sive language toward pupils. Arnold 
v. School Dist., 78 Mo. 226. (2) Fail- 
ure to have the requisite qualifica- 
tions of temper and discretion of a 
good teacher. Robinson v. District 
No. 4 School Directors, 96 Ill. A. 604. 
(3) Where a Quakeress, a _ school- 
teacher, stated in answer to questions 
on hearing before board of superin- 
tendents, that she would not uphold 
eountry in resisting invasion, did not 
want to help United States in carry- 
ing on the war, would not urge her 
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or 


of his duties;1° 


pupils to support the war, to do Red 
Cross work, or to buy thrift stamps, 
and was opposed to war against Ger- 
many, a finding dismissing her on 
grounds of incompetency and _ ineffi- 
ciency, within Education L. will not 
be disturbed. McDowell v. New York 
Bd. of Education, 104 Misc. 564, 172 
NYS 590. 


[ec] Incompetency not proved by: 
(1) Mistakes in occasional instances. 
Holden vy. Shrewsbury School Dist. 
No. 10, 38 Vt. 529.. (2) Chewing to- 
bacco and spitting the juice through 
the screen windows of the school. 
Ottinger v. Jackson Gounty School 
Dist. No. 25, 157 Ark. 82, 247 SW 789. 


8 Farrell v. Rubicon Tp. School- 
Dist. No. 2, 98 Mich. 43, 56 NW 1053. 


9. Eastman v. Rapids Dist. Tp., 21 
Iowa 590. 


10. BHastman v. Rapids Dist. Tp., 
supra. 


spat Morley v. Power, 10 Lea (Tenn.) 


[a] Insubordination.—(1) Refus- 
ing to receive back a pupil whom he 
has suspended, after his action has 
been overruled by the school directors, 
justifies the dismissal of a school- 
teacher. Parker v. Jefferson, County 
School Dist. No. 38, 5 Lea ‘(Tenn.) 
525. (2) A teacher who is insubordi- 
nate in refusing to admit a pupil dis- 
missed by her until the conduct of 
such pupil can be investigated by the 
board may properly be discharged. 
Leddy v. School Dist. No. 99 Bd. of 
Education, 160 Ill. A. 187. 


12. See case infra this note. 


[a] Advocacy of election of candi- 
date before pupils is “unprofessional 
conduct” warranting suspension of 
teacher under the statute. Goldsmith 
v. Sacramento City High School Dist. 
Bact Education, 66 Cal. A. 157, 225 
P. ‘ 


13. Sehool-Dist. v. Maury, 53 Ark. 
471, 14 SW 669; Edinboro Normal 
School v. Cooper, 150 Pa. 78, 24 A 348; 
Custer v. Prospect Park School Dist., 
12 Pa. Super. 102. 


[a] Indictment for adultery is suf- 
ficient ground for removal of a school 
superintendent independently of the 
result of his trial. Freeman  v. 
Bourne, 170 Mass. 289, 49 NE 435, 39 
LRA 310. 


[b] Indictment for rape.—That a 
teacher is on bail for attempted rape, 
and is reported to be the father of 
illegitimate children, is sufficient 
cause for rescinding his contract. 
Tingley v. Vaughn, 17 Ill. A. 347. 


14. Smith v. Knox Dist. Tp., 42 
Iowa 522; Morley v. Power, 10 Lea 
(Tenn.) 219; Curkeet v. Richland Joint 
School Dist. No. 2, 159 Wis. 149, 149 
NW 708; Doe v. Cole, 6 C. & P. 359, 
25 ECL 474, 172 Reprint 1276. 


[a] Absence from class.—Where a 
school-teacher leaves his place in the 
school, placing a substitute therein 
to teach, and fails to resume his place 
when requested by the principal hav- 
ing charge of the school, and when 
asked for an explanation by the di- 
rectors gives none, except that he has 
furnished a competent substitute to 
teach in his place and will resume as 
soon as vacation is over, it is a good 


. 


[§ 337 


or for improper!! or unprofessional econduet,*? or 
immorality,!® or neglect of, or inattention to duty ;** 
or for failing in any other respect to perform his 
obligations as teacher, which arise from the express 
terms of his contract or by necessary implication.*® 
The teacher’s conduct under a previous contract is 


cause for his dismissal. School Di- 


rectors v. Hudson, 88 Ill. 563. 


_ [b] _ Tardiness.—Where one teach- 
ing school in the fall and winter sea- 
son is tardy from fifteen to thirty 
minutes two or three days of each 
week, and has the key to the school- 
house so that the school children can- 
not enter until he arrives, and the di- 
rectors repeatedly expostulate with 
him for his tardiness, but without ef- 
fect, they have a legal right to dis- 
miss him for that reason. School Di- 
rectors v. Birch, 93 Ill. A. 499. 


[ec] Failure to reopen school at 
appointed time is a question of neg- 
ligence governed by the statute au- 
thorizing board, in conjunction with 
county superintendent, to dismiss a 
teacher for negligence. Parrick v. 
Riley and Geary Counties School Dist. 
No. 1, 100 Kan. 569, 164 P 1172. 


[ad] Unavoidable delay in opening 
school.—Where nothing is said either 
in the contract of employment or in 
the minutes of the school board that 
the contract shall be void if the teach- 
er does not begin to teach on a speci- 
fied date, although after the contract 
is signed one of the board suggests 
that if the teacher does not begin at 
the specified date the contract shall 
be void, the fact that the teacher is 
unable to begin on the date specified, 
but arrives two days later and on the 
day following presents himself at the 
schoolhouse to teach, is no cause for 
the termination of his contract. 
Turner v. Hampton, 97 SW 761, 30 
KyL 179. 


[e] Failure to keep schoolroom 
clean.—It was no justification for 
discharging a teacher that he permit- 
ted the schoolhouse to become dirty, 
where his uncontradicted testimony 
shows that it became dirty and lit- 
tered with paper, etc., when the in- 
habitants of the district held box sup- 
pers and other entertainments therein 
at night without his knowledge or 
consent, and that he always cleaned it 
as soon as possible thereafter. Ot- 
tinger v. Jackson County School Dist. 
No. 25, 157 Ark. 82, 247 SW 789. 


15. See cases infra this note. 
[a] Held not ground for removal. 


—(1) Expiration of license during, 


term and issue of license of lower 
grade, where contract recites the 
teacher’s holding of a license but does 
not guarantee its continuance. School 
Dist. No. 23 v. Ozmer, 81 Ark. 194, 98 
SW 974. (2) Failure to keep a grade 
register where the contract stipulates 
the keeping of a list and the teacher 
keeps it. Carver v. Battle Creek Tp. 
School Dist. No. 6, 113 Mich. 524, 71 
NW: 859. (38) Rumor that teacher in- 
tended to run for position of county 
superintendent. Watkins v. Lepanto 
Special School Dist., (Ark.) 194 SW 
32. (4) Unsatisfactory service before 
any service had been rendered where 
contract required satisfactory serv- 
ice. Argenta Special School Dist. v. 
Strickland, 152 Ark. 215, 238 SW 9. 
(5) Taking automobile driving les- 
sons from alien enemy before school 
term opened where contract required 
services that were “profitable.” Hop- 
kins v. Inhabitants of Bucks- 
port, WWOs Mel V43ie Tad AN 7 sceeecG)) 
Refusal to perform janitor work 
where contract did not require it. 


For later cases, developments anid changes in the law see Annotations, same title and section number. 


_ §§ 387-339] 


not ground for discharge;!® nor is fear that the fu- 
ture conduct of the teacher will be such as to jus- 
tify discharge sufficient ground for discharge.'* It 
has also been held that a teacher may be dismissed 
where by a change in the conduct of the schools his 
services are no longer needed,'® but to have that re- 
sult, the board must dismiss, and not merely request 
the teacher to resign.1° A section of a school stat- 
ute expressly making attendance of less than a fixed 
percentage of the enrolled pupils in the district 
' ground for dismissal of the teacher?® remains in 
force even though another section enumerates other 
grounds for removal not including failure of at- 
tendance of pupils;*+ and a teacher may be dis- 
missed where the attendance at the school falls be- 
low the required standard;*? and a teacher engaged 
. to teach a particular subject only may be dismissed 
where the enrollment of pupils diminishes to the 
point where her services are no longer required,”* 
even though her services had been continued for the 
length of time required by statute to give her the 
benefits of the Tenure of Office Act.2* In the ab- 
sence of-a statutory provision to the contrary, the 
dissatisfaction of pupils and parents with a school 
teacher is not sufficient ground for her discharge.?° 


[§ 338] b. Marriage of Woman Teacher or Ab- 
sence To Bear Child. In the absence of statutory 
provision to ‘the contrary, marriage of a woman 
teacher is not in itself ground for discharge;?° and 
under a statute giving the board power to discharge 
for reasonable grounds only,?* marriage in itself is 
held not to be a reasonable ground for discharge ;* 
Nor can the board discharge on this ground where 
the statute expressly prohibits the dismissal of any 
teacher except upon the written recommendation of 
the superintendent of schools, and there is no such 
recommendation.*® But, where the local education- 
al authority is charged by statute with the duty “to 
maintain and keep efficient all public elementary 


Blaine County School Dist. No. 25 v. ai. 
Bear, 106 -Okk,, 172; (2338) P 427.5 (71) 
Inability to act as football coach 
where contract called for service as 


Wheatley 
Division Bd. of 
783, 189 SW 969. 
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v. Hancock County 28. 
Education, 144 Ky. 
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schools within their area,” and where it is given 
full discretion in the appointment and removal of 
teachers, who are expressly declared “to hold office 
during the pleasure of the authority,”*° the authority 
has power to dismiss a teacher on the ground of her 
marriage,* even though the resolution, under the 
terms of which the teacher was dismissed, excepted 
teachers who had not yet qualified for superannua- 
tion, and the discharged teacher was within the 
terms of the exception, the resolution giving to the 
teacher no contract rights to the retention of her 
position under the exception.?? The discharge of a 
teacher by the local educational authority must be, 
however, an honest exercise of its discretion,?* and 
motivated by an intention of discharging its stat- 
utory duties of maintaining edueational efficiency 
in the schools.*4 If marriage within the school term 
violates an express term of the teacher’s contract, it 
is ground for rescission of the contract and dis- 
charge of the teacher.2> Where the absence of a 
married woman teacher from class to bear a child is 
unduly prolonged, it will furnish ground for dis- 
charge for neglect of duty even though absence to 
bear a child is not in itself legal ground for dis- 
charge.*° The failure of a woman teacher to report 
her marriage within the school term as required by 
the board rules,.in the absence of any showing of 
wilful or intentional flouting of the authority of the 
school board, is not misconduct or inattention to 
duty justifying dismissal on those grounds.*? 


[§ 339] c. Insufficiency of School Funds. Wheth- 
er insufficiency of funds to pay a teacher’s salary is 
sufficient ground for his dismissal depends on the 
statute and on the terms of the teacher’s contract.*® 
Where the contract is for a definite term and it 
does not appear that at the time the contract was 
made there was an insufficiency of funds to complete 
it, an insufficiency of funds at the time of removal 
is no ground for discharge before the end of the 


Richards v. School Dist. No. 1 
Dist. School Bd., 78 Or. 621, 153 P 482, 
AnnCas1917D 266, LRA1916C 789. 


high school teacher and athletic in- 
structor. Rockwell v. Deschutes 
County School Dist. No. 1, 109 Or. 
480, 220 P 142. (8) Refusal to com- 
ply with unreasonable or dangerous 
assignments. Dutart v. Woodward, 
99 Cal. A. 736, 279 P 493. (9) Failure 
to pass examination and to secure li- 
cense to teach in particular subjects 
to which she had been assigned, 
where these subjects were not in- 
cluded in the license which she held 
at the time she was employed. Jef- 
ferson School Tp. v. Graves, 84 Ind. 
A.. $4, 150. NE 61. 


16. Ottinger v. Jackson County 
School Dist. No. 25, 157 Ark. 82, 247 
SW 789. 


17. Gardner v. North Little Rock 
Special School Dist., 161 Ark. 466, 257 
SW 73. 


18. Cusack v. New York Bd. of 
Education, 174 N. Y. 136, 66 NE 677; 
Peo. v. New York Bd. of Education, 
114,App. Div. 1, 99 NYS 737 faft. 187 
N. Y. 535 mem, 80 NE 1116 mem]; 
Funston v. Multnomah County School 
Dist. No. 1, 130 Or. 82, 278 P 1075, 63 
ALR 1410. 


19. Kennedy v. Snohomish County 
School Dist. No. 1, 20 Wash. 399, 55 P 
567. 


20. See statutory provisions. 


22. Wheatley v. Hancock County 
Division Bd. of Education, 144 Ky. 
783, 139 SW 969; De Hart v. St. Louis 
County School Dist. No. 39, 214 Mo. 


A. 651, 263 SW 242. 


23. Funston v. Multnomah County 
School Dist. No. 1, 130 Or. 82, 278 P 
1075, 68 ALR 1410. 


24. Funston v. Multnomah County 
School Dist. No. 1, supra. 


25. Paul y. Hartland School Dist. 
No. 2, 28 Vt. 575. 


26. Richards v. School Dist. No. 1 
Dist. School Bd.,, 78. Or. 621, 153 .P 
482, AnnCas1917D 266, LRA1916C 789; 
Jameson v. Union Dist. Bd. of Educa- 
tion, 74 W. Va. 389, 81 SE 1126. 


[a] Effect of enumeration of other 
causes.—The provisions of the Great- 
er New York Charter that teachers in 
public schools shall hold their posi- 
tions subject only to the limitations 
of the act, and to reassignment or re- 
moval for cause after trial on charges 
of gross misconduct, insubordination, 
neglect of duty, or general ineffi- 
ciency, are exclusive and a by-law of 
a board of education -providing that 
if a female teacher marry her place 
shall become vacant, is voi'd as in con- 
flict with the charter. Peo. v. Max- 
well, 177 N. Y. 494, 69 NE 1092. 


27. See statutory provisions. 


eee Blair v. U. S., 45 App. (D. C.) 


30. See English Education Act 
(1921) §§ 3, 148. 


31. Short v. Poole Borough, [1926] 
Ch, 66, 


32. Price v. Rhondda Urban Coun- 
eil, [1923] 2 Ch. 3722. 


33. Short v. Poole Borough, [1926] 
Ch. 66; Fennell v. East Ham County 
Borough, [1926] Ch. 641. 


34. See case infra this note. 


[a] To create vacancies.—Dis- 
charge of married teachers to make 
room for unmarried teachers is held, 
under the circumstances of the case, 
to be motivated by an intention to pro- 
mote educational efficiency in the 
schools. Fennell v. East Ham Coun- 
ty Borough, [1926] Ch. 641. 


35. See infra § 340. 


36. Peo. v. New York Bd. of Educa- 
tion, 160 App. Div. 557, 145 NYS 853 
[rev 82 Misc. 684, 144 NYS 87, and aff 
212 N. Y. 463, 106 NE 3807]. 


37. State v. Milwaukee Bd. of 
School Directors, 179 Wis. 284, 191 
NW 746. 


38. See cases infra this section. 
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contract term, in the absence of statute authorizing 
the discharge under such circumstances.*® But 
where the contract is for an indefinite term,*® or 
where the contract is for a definite term but the 
statute gives the school trustees power to suspend 
for lack of funds,*? the exhaustion of the school fund 
is sufficient ground for dismissal. In cases where 
the board may discharge for lack of funds,*? it can- 
not rightfully do so where the lack of funds is false- 
ly alleged.*® 


[§ 340] 5. Contracts Reserving Right—a. In 
Generat. Where the teacher’s contract reserves to 
the school board the right to dismiss the teacher up- 
on certain conditions or contingencies provided for 
therein, it may dismiss upon the happening of the 
conditions or contingencies stated, provided the res- 
ervation does not contravene statutory provisions.** 
Generally, it has been held under particular stat- 
utes that the school board may reserve the right to 
terminate on notice,*® or upon failure of the teacher 
to give satisfactory service,*® or upon the school 
suffering from the incompetency,*’ or from the in- 
ability or neglect of the teacher,*® or, in the case 
of a woman teacher, upon her marrying within the 
term for which she is employed.*® In cases where the 
reserved right has been held to be valid,®® the right 
to dismiss exists by virtue of the contract and not 
of a statute,°+ and the method of dismissal is de- 
termined by the terms of the contract, not of the 
statute.°? If the contract provides that the engage- 
ment shall continue at the option of the directors, 
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for 
Armstrong vy. Union School Dist., 28 


Olney School Dist. v. Christy, 


Olney School Dist. v. Christy, 
Smith v. Campbellford Bd. of 
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the directors may dismiss at any time,°* and the 
option is exercised by a request for the teacher’s 
resignation.°* Where the contract provides that the 
teacher may be dismissed at any time by giving the 
prescribed notice, notice given before the ¢commence- 
ment of the service is effective.°®> In some jurisdic- 
tions, a contract giving trustees the power to dis- 
charge at pleasure on giving notice without opportu- 
nity for hearing is held to be contrary to the spirit 
and policy of the local statute.°® 


[§ 341] b. On Failure To Give Satisfactory Serv- 
ice. There is a conflict of opinion as to the validity 
of a provision in a teacher’s contract that conditions 
the continuance of the employment upon the teach- 
er’s service giving satisfaction to the board, some 
courts holding such a provision to be valid,®* others 
holding it to be void.*® 
provision is held to be valid,®® the right of the board 
thereunder to dismiss is not restricted to the causes 
or methods prescribed by statute,®° but may be ex- 
ercised whenever the board in its discretion deter- 
mines that the teacher’s services are not giving sat- 
isfaction.64 The only limitations upon the right of 
the board of dismiss under such contract is that the 
board shall reach its determination upon consider- 
ations affecting the efficiency and usefulness of the 
teacher,®? and without passion, prejudice or ¢a- 
price.** The contract itself, while giving the board 
a right to discharge a teacher whose service is not 
satisfactory, may limit the exercise of the right to 
a particular method, and in such ease the contract 


for the benefit of the district. It does 
not prevent the board from making 
any other contract with the teacher. 
In this case they have made one 
which is not prohibited either by law 
or public policy. No one doubts that 
a contract hiring a teacher might be 
abrogated by mutual consent. So 
they may stipulate in advance, as in 


by statute. 


In jurisdictions where the. 


39. Harmony School Tp. v. Moore,; hearing provided 
80 Ind. 276; Rudy.v. Poplar Bluff 
School Dist., 30 Mo. A. 113. Kan. 345, 
40. New Castle County School 53. 
Dist. No. 7 v. Walker, 7 Del. 21. ST/ Ill, As. 304, 
41. Morley v. Power, 10 Lea 54. 
CTenns)/219. supra; 
42. See cases supra notes 40, 41. 
43. Malcom v. Lonsdale School Bd., 


4. Penn. (Civ.,A. 322. 
44. See cases infra this section. 


45. Dees v. Detroit Bd. of Educa- 
tion, 146 Mich. 64, 109 NW 39; Voss 
v. Feurmann, :(Tex. Civ. A.) 23 SW 
936; Pottle v. Sharp, 65 L. J. Ch. 908; 
Ryan we Jenkinson, 25 di J). Q: By ulds 
Greenlees vy. Picton Public School Bd., 
2 Ont. L. 387; Smith v. Campbellford 
Bd. of Education, 39 Ont. L. 323, 12 
OntWN 116. 


46. See infra § 341. 


47. Biggs v. Mt. Vernon School 
City, 45 Ind. A. 572, 90 NE 105. 


43. Armstrong v. Union School 
Dist. No. 1, 28 Kan, 345, 


49. Guilford School Tp. v. Roberts, 
28 Ind. A. 355, 62 NE 711; Ansorge v. 
Green Bay, 198 Wis. 320, 224 NW 119. 


Marriage of woman teacher as) 
ground for discharge independent of) 
contract see supra § 338. i 


50. See:cases supra notes 45-49. 
51. School Directors v. Ewington, 
26 Dll. A. 379; Armstrong v. Union 


School Dist., 28 Kan. 345; Grant Coun- 
ty School Dist. No. 94 v. Gautier, 13 
Okl. 194, 73 P 954. 


52. Armstrong v,. 
Dist., 28 Kan. 345. 


[a] Notice of dismissal prescribed 
by contract is sufficient without the 


Union School 


Education, 39 Ont. L. 323, 12 OntWN 
116. 


55. Dees v. Detroit Bd. of Educa- 
tion, 146 Mich. 64, 109 NW 39. 


56. Sarle vy. Pima County School 
Dist. No. 27, 32 Ariz. 96, 255 P 994; 
Maricopa County Public School Dist. 
No, 11 v. Holson, 31 Ariz. 291, 252 P 
509; Thompson v. Gibbs, 97 Tenn. 
489, 37 SW 277, 34 LRA 548, 


57. Wyandotte County School Dist. 
No. 5 v. Colvin, 10 Kan. 283, 287, 


‘Seen. CLhevdistrict board jas. -. 
in conjunction with the county super- 
intendent, may dismiss for incompe- 
tency, cruelty, negligence, or immor- 
ality.’ Under the last clause of this 
section the district board, in conjunc- 
tion with the county superintendent, 
may dismiss the teacher for certain 
causes, no matter what the terms of 
the contract may be. So far it is a 
new feature in the law, intended as 
a remedy for any improvidence on the 
part of the board in making a con- 
tract, It would be a public calamity 
if a teacher employed for a year 
should prove negligent or immoral, 
and there was no way to rid the dis- 
trict of such a teacher, It was wise 
in such a case to make provision by 
law for his discharge, and it was 
thought wise to connect the county 
superintendent with the board in any 
such action. If all the contracts 


‘were made as the one in this case is 


made, there would be no necessity for 
such enactment. The law was made 


this case, what shall put an end to the 
contract.” Wyandotte County School 
Dist. No. 5 vy. Colvin, supra. 


58. Tripp v. Utica School-Dist. No. 
3, 50 Wis. 651, 7 NW 840. 


59. See cases supra note 57. 
60. School Directors v. Ewington, 
26 Ill. A. 879; Wyandotte County 


School Dist. No. 5 v. Colvin, 10 Kan. 
283; Brown v. Cowley County School 
Dist. No. 41, 1 Kan. A. 530, 40 P 826. 


61. School Directors v. Ewington, 
26 Ill. A. 379; Armstrong v. Union 
School Dist. No. 1, 28 Kan, 341; King- 
ston v. Decatur Tp. School Dist. No. 
5, 140 Mich. 608, 104 NW 28. 


62. Richardson v. Westminster 
School Dist. No. 10, 38 Vt. 602 (hold- 
ing that the dissatisfaction must be 
with the teacher’s work, and not his 
personal unpopularity in the district). 


63. School Directors vy. Ewington, 
26 Ill. A. 379; Henry School Tp. v. 
Meredith, 32 Ind. A. 607, 70 NE 393; 
Lafayette School City v. Bloom, 17 
Ind. A. 461, 46 NE 1016; Grant Coun- 
ty School Dist. No. 94 v. Gautier, 13 
Okl. 194, 73 P 954. 


fa] Employment “as long as the 
trustees see fit.”—A stipulation that 
the contract “is to be good as long 
as the trustees see fit’ does not au- 
thorize a trustee to terminate the 
contract arbitrarily and without 
cause. Henry School Tp. v. Meredith, 
32 Ind. A. 607, 70 NE 393. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 341-343] 


limitations entitling the teacher to notice and hear- 
ing,®* or to have his discharge sanetioned by “a 
competent judge,”®* control, 


[§ 342] 6. Mode of Removal or Dismissal—a. In 
General. A school board having authority to remove 
or dismiss a teacher cannot arbitrarily exercise such 
power, but must aet with discretion and judgment, 
and take all necessary steps to inform itself before 
proceeding to remove or dismiss the teacher.°° Its 
duties in investigating the facts on which it may 
dismiss a teacher are judicial,®” but it is no ground 
of objection to a trial before the board that it is both 
accuser and judge, where under the statute it is the 
only tribunal before which such hearing could be 
originally had.** In the absence of express stat- 
utory provision regulating the removal procedure, 
the officials in whom is vested the power to remove 
may adopt the procedure which for the time being 
they consider best and most likely to do justice and 
promote the best interests of the public.*® Where 
the statute expressly provides that the removal or 
dismissal shall be made in a prescribed manner,?° 
all the essential steps to be taken must be at least 
substantially complied with, and a dismissal by any 
other method than that prescribed is illegal.71  For- 
mality is not required if there is compliance in sub- 
stance with statutory requirements.72 Where the 
statute so provides,’® a teacher may be dismissed 
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only upon a petition of the voters of the district 
requesting his dismissal,’* or only upon an adverse 
report of the classification committee,7*> or with the 
coneurrence,’® or upon the recommendation of the 
superintendent of schools;** and only after notice 
to the teacher and an opportunity to be heard.** 
Where, under the statute, the tenure of a superin- 
tendent is at the pleasure of the board,’® such su- 
perintendent, because under another section of the 
statute he is made a member ex officio of the board, 
is not entitled to the benefits of the procedure stip- 
ulated by statute for removal of a board member.*° 
Where removal is made by a subcommittee under an 
alleged delegation of authority from the board having 
authority to remove, any objection to the validity 
of the procedure is overcome by subsequent ratifica- 
tion of the removal by the board.*! 


[§ 343] b. Necessity of Notice to Teacher, and 
Hearing.*? Under some statutory provisions,®* the 
removal or dismissal of a school-teacher may be made 
summarily, without asserting or showing any cause 
therefor or giving the teacher an opportunity to be 
heard,** subject, however, under some statutes,®® to 
the approval of a particular board or officer;*® nor 
is the discretionary right of the board to dismiss a 
teacher without formal hearing affected by the pro- 
vision in the statute granting the power to dismiss 
“for sufficient cause.”*? But under most provi- 


64. Taylor v. Yuma County School | before the board in its official capac-| [aff 187 N. Y. 535 mem, 80 NE 1116 
Dist. No. 1, 15 Ariz, 262, 138 P 13. ity, and opportunity to the teacher to| mem]; Peo. v. Hubbell, 38 App. Div. 
65. Hermance v. Maricopa County be heard and refute the charge, the| 194, 56 NYS 642; Peo. v. New York 


Public School Dist. No. 2, 20 Ariz. 


discharge is illegal where some of the 


Bd. of Education, 69 Hun 212, 23 NYS 


314, 180 P 442. 


66. Grant County School Dist. No. 
94 v. Gautier, 13 Okl. 194, 73 P 954. 


[a] In England it has been held 
that equity will enjoin a removal 
without hearing of the master of a 
grammar school founded by royal or- 
der giving authority to the trustees 
to remove the master ‘upon such 
grounds as they should, at théir dis- 
cretion, in the due exercise and exe- 
cution of the powers and trusts re- 
posed in them, deem just.” Willis v. 
Childe, 13 Beav. 117, 51 Reprint 46. 


6% Smith v. Knox Dist. Tp., 42 
Iowa 522; Riggs v. Green, 118 Md. 
218, 84 A 343. 


Power to remove administrative 
function see supra § 334. 


68. White v. Wohlenberg, 113 Iowa 
236, 84 NW 1026. 


69. Bourbon County School Dist. 
No.; 23° v.. McCoy, 30 Kan, 268,.1. P97, 
46 AmR 92; Baird v. Fremont Coun- 
ty School Dist. No. 25, 41. Wyo. 451, 
287 P 308. 


70. See statutory provisions. 


71. Barthel v. San Jose Bd. of Ed- 
ucation, 153 Cal. 376, 95 P 892; Hull 
v. <Aplington Independent School- 
Dist., 82 Iowa 686, 46 NW 1058, 48 
NW. 82, 10 LRA 273; Moore v. New 
York Ba. of Education, 121 App. Div. 
862, 106 NYS 983 [aff 195 N. Y. 601 
mem, 88 NE 645 mem, 195 N. Y. 614 
mem, 89 NE 1105 mem]; Bogert v. 
New York Bd. of Education, 106 App. 
Div. 56, 94 NYS 180 [aff 44 Misc. 10, 
89 NYS 737]. 


[a] Discharge by method not com- 
plying with statute.—Where under a 
statute providing that a teacher can 
be discharged only on good cause 
shown, there must be specific accusa- 
tion, notice, evidence of-the charge 


members of the board, in an unofficial 
capacity, having inquired around and 
found there was some basis for the 
neighborhood rumors that a teacher 
was immoral, the board gave the 
teacher leave of absence, and direct- 
ed him to clear up the matter, and 
discharged him on his failure to do 
so. Fremont County School Dist. No. 
2 v. Shuck,-49 Colo. 526, 113 P 511. 


72. Duncan v. Reno County School 
Dist. No. 8, 83 Kan. 580, 112 P 102. 
73. See statutory provisions. 


74. Rumble v. Barker, 27 Ind. A. 


69, 60 NE 956. 


75. Barthel v. San Jose Bd. of Ed- 
ucation, 153 Cal. 376, 95 P 892. 


76. Parrick v. Riley and Geary 
Counties School Dist. No, 1, 100 Kan. 
569; 164°P 1172. 


77. Duffey v. Hopkinton School 
Committee, 236 Mass. 5, 127 NE 540. 


78. See infra § 343. 
79. See supra § 335. 
80. Jensen v. Hennepin County In- 


denendent Cons. School Dist. No. 85, 
160 Minn. 233, 199 NW 911. 


81. Young v. Cuthbert, 
@has451, 


82. On failure to reémploy see su- 
pra § 328. 


[1906] 1 


83.. See statutory provisions. 
84. D. C.—U. S. v. Hoover, 31 App. 
$11. 


Ida.—Ewin v. Shoshone County In- 
dependent School Dist. No. 8, 10 Ida. 
102; 77 P 222: 


' Minn.—State v. Wunderlich, 144 
Minn. 368, 175 NW 677, 144 Minn. 473, 
175 NW 680. 


N. Y.—Peo. v. New York Bd. of Ed- 
ucation, 114 App. Div. 1, 99 NYS 737 


473 [aff 142 N. Y. 627 mem, 37 NE 
565 mem]; Dunavon v. Hornellsville 
Bd. of Education, 47 Hun 13; Peo. v. 


‘New York Bd. of Education, 52 N. Y. 


Super. 520; Peo. v. Board of Educa- 
tion, 32 Misc. 63, 66 NYS 149; Ride- 
nour v. Brooklyn Bd. of Education, 
15 Mise. 418, 37 NYS 109. 


Eng.—Hayman v. Rugby School 
Governors, L. R. 18 Eq. 28; Reg. v. 
Darlington Free Grammar School, 6 
Q. B. 682, 51, HCL 681, 115 Reprint 
256 - Doel va ‘Cole G6 (Cas (Pie siooreco! 
ECL 474, 172 Reprint 1276; Doe v.' 
Willis, 5 Exch. 894, 155 Reprint 391. 


Ont.—Dunn v. Toronto Bd. of Edu- 
cation, W2Onts be 45. 


85. See statutory provisions. 


86. Peo. v. Hyde, 89 N. Y. 11; 
ple v. Hubbell, 


Peo- 
38 App. Div. 194, 56 
NYS 642; Peo. v. New York Bd. of 
Education,. «3 Silunt GNaer Ye) asc ueeo 
Thomps. & C. 234; Matter of Gleese, 
50 Ni Ys Super. -473,°67>Howbr. 322 
Peo. v. New York Bd. of Education, 
382 Misc. 63, 66 NYS 149. 


87. State v. Preston, 
569, 208 P 47. 


“In the absence of express legisla- 
tion we do not think it can be suc- 
cessfully maintained that one party 
to a contract must sit as a tribunal 
before exercising its privilege of ter- 
minating it. Of course, if the con- 
tract is terminated wrongfully, the 
district is liable for the damages suf- 
fered, but we hold that the use of the 
words ‘for sufficient cause’ is simply 
a. limitation upon the power to dis- 
charge given by the same _ section. 
The investigation which the board 
may see fit to make is within its owr 
discretion. It should, and probably 
will, where practicable, discuss mat- 
ters with the teacher ‘before acting.” 
State v. Preston, supra, 


120 Wash. 


406 [56 C.J.] 


sions,*® unless a teacher waives his right to a hear- 
ing,*® he cannot be removed or dismissed before the 
end of his term, until after a conviction upon a fair 
hearing of charges duly preferred,®® and after a 
proper notice thereof to him and an opportunity to 
be heard.®! The notice should show the grounds 
on which the removal is sought,®? but a general state- 
ment of the grounds without a detailed specification 
of incidents and dates is ordinarily sufficient,°* al- 
though in some cases a specification of acts and 
dates has been required.®°* But where the statute 
requires a statement of grounds on request of the 
teacher,®® a notice need not state the grounds in the 
absence of such request.°® It is not necessary that 
the notice should bear the corporate seal of the board 
of education.®°? Even though a statute entitles a 
teacher to notice and a hearing before he can be dis- 
charged,®® the directors may declare a teacher’s con- 
tract void without notice and hearing,®® as, for ex- 
ample, where the teacher lacked the statutory quali- 
fications;! nor is the right to dismiss without hear- 
ing on grounds of incompetency affected by a statu- 
tory provision giving the teacher a right to be at- 
tended by counsel at a trial on charges, such pro- 
vision being construed as having reference to a trial 
on charges not confined to professional qualifications 
as a teacher.? 


88. See statutory provisions. tO? 
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[§ 344] c. Conduct of Meeting and Order of Re- 
moval. A removal or dismissal by a school board or 
committee should be made by at least a majority of 
the members of the board* at a meeting at which all 
the members are present,‘ or of which they all had 
notice and an opportunity to attend,® or at an ad- 
journment thereof,® and, if a special meeting called 
for a special purpose, of which all had notice that 
the matter of dismissal was to be considered.” Ap- 
pearance of counsel for the school committee at the 
meeting where the removal is voted does not violate 
any of the teacher’s statutory rights,’ but the teach- 
er is entitled to-have a member of the board who is 
biased, and has a personal enmity toward him, barred 
from sitting in judgment on his ease.® In the ab- 
sence of a statutory provision requiring that a direct 
vote on removal be taken, the adoption by the board 
of a committee report recommending removal and 
embodying a form of resolution removing the teacher 
carries with it the adoption of the resolution itself 
and operates per se as a removal.1® Special statu- 
tory requirements relating to removal of teachers 
which are construed as mandatory must be complied 
with,!! as, for example, that the charges be estab- 
lished by the testimony of sworn witnesses,?? that 
the names of the members voting both in the affirm- 
ative and in the negative shall be so entered in the 


89. See infra § 345. 


90. Cal.—McKenzie v. San Fran- 
cisco Bd. of Education, 1 Cal. A. 406, 
410, 82 P 392, 394. 


Colo.—-Jefferson County School 
Dist. No. 1 v. Parker, 82 Colo. 385, 
260 P 521; Weld County School Dist. 
No. 25 v. Youberg, 77 Colo... 202, 2385 


P 351. 
D. C.—U. S. v. Hoover, 31 App. 311. 


Iowa.—Curttright v. Center Junc- 
tion Independent School Dist., 111 
Iowa 20, 82 NW 444. 


N. H.—Horne v. Chester School 
Wists. 75 ON. Et. 4115 7b A 43d. 


N. Y.—Bogert v. New York Bd. of 
Education, 106 App. Div. 56, 94 NYS 
pee. [aff 44 Misc. 10, 89 NYS 737]; 

o. v. Board of Education, 32 Misc. 
bs, 66 NYS 149. 


Pa.—Edinboro Normal 
Cooper, 150 Pa. 78, 24 A 34 


Tenn.—Butcher v. ii dees 95 Tenn. 
532, 32 SW 681; Morley v. Power, 10 
Lea 219; Morley v. Power, 5 Lea 691. 


Wash.—Caffrey v. King County Su- 
per. Ct., 72 Wash, 444, 1380 P 747. 


“The verdict for the plaintiff is 
based upon her dismissal without a 
hearing. As the school board acted 
in good faith and for the good of the 
school in making the requirement as 
to the teacher’s boarding place, it 
could be inferred that they under- 
stood that this requirement was a reg- 
ulation which, under the statute up- 
on the subject quoted or by force of 
some other provision of law, they had 
power to prescribe, and that they dis- 
missed the plaintiff for failure to con- 
form thereto. Upon a hearing before 
the board, the plaintiff would have 
been entitled to be heard upon the 
power of the board to make the reg- 
ulation, and whether it had been pre- 
scribed, so as to be binding upon her, 
as well as upon its reasonableness un- 
der the then existing circumstances, 
or the fact of her conformity there- 


te a Ve 


75 N. H. 411, 75 A 431, 4382. 


91. Cal.—Blalock v. Ridgway, 92 
Cal. A. 132; 267, P 713. 


Colo.—Huerfano County School 
Dist. No. 26 v. McComb, 18 Colo. 240, 
32 P 424, 


Ida.—Ewin v. Shoshone County In- 
dependent School Dist. No. 8, 10 Ida. 
102,77 222) 


Ind.—Rumble v. Barker, 27 Ind. A. 
69, 60 NE 956. 


Iowa.—White v. Wohlenberg, 113 
Towa 236, 84 NW 1026; Benson v. Sil- 
ver Lake Dist. Tp., 100 Iowa 328, 69 


NW 419 
Mass.—Sweeney v. Revere School 
Committee, 249 Mass. 525, 144 NE 


377; Duffey v. Hopkinton School Com- 
mittee, 236 Mass, 5, 127 NE 540. 


Mont.—Kellison v. Cascade County 
Benoot Dist. No. 1, 20) Mont: 163, 50 
1, 


N. Y.—Peo. v. New York Bd. of Ed- 
ucation, 174 N. Y. 169, 66 NE 674. 


N. D.—Clark v. Wild Rose Special 
School Dist. No. 90, 47 N. D. 297, 182 
NW 307. 


Tenn.—Butcher v. Charles, 95 Tenn, 
532, 32 SW 631; Morley v. Power, 5 
Lea 691. 


[a] Notice held insufficient.—(1) 
That the directors would inquire into 
the teacher’s’ fitness. Morley v. Pow- 
er, 10 Lea (Tenn.) 219. (2) That 
charges against teacher will be heard 
on the day following the day notice 
was mailed, the teacher receiving the 
notice on the day of the hearing, such 
notice not giving teacher a fair oppor- 
tunity to prepare his defense. Bowl- 
ing Green Tp. School Dist. v. Breese, 
15 Oh, Cir, Ct: N.S. 497. 


[b] Notice held sufficient.—Where 
the ground for discharge is failure of 
attendance to come up to the required 
standard and the fact is admitted, no- 
tice to the teacher the day before the 
hearing is sufficient. Wheatley v. 
Hancock County Division Bd. of Ed- 


ucation, 144 Ky. 783, 139 SW 969. 


92. Lasley v. Depp, 171 Ky. 218, 
188 SW 352; Hopkins v. Inhabitants 
of Bucksport, 119. Me. 437, 111 A. 734. 


93. Corrigan v. New Bedford School 
Committee, 250 Mass. 334, 145 NE 530; 
Duffey v. Hopkinton School Commit- 
tee, 236 Mass. 5, 127 NE 540. 


94. Lasley v. Depp, 171 Ky. 218, 
188 SW 352. 


95. See statutory provisions. 


96. Toothaker v. Rockland School 
Committee, 256 Mass. 584, 152 NE 743. 


97. Smith v. Campbellford Board 
of Education, 39 Ont. L. 323, 12 Ont 
WN 116. 


98. See cases supra note 90. 


99. West v. Hedges, 88 Or. 158, 171 
P 766, 


1. West v. Hedges, supra. 


Pe U. S. v. Hoover, 31 App. (D. C.) 


3. Toothaker v. Rockland School 
Committee, 256 Mass. 584, 152 NE 743; 
Wilkinson v. Malin, 2 Cromp. & J. 636, 
149 Reprint 268; ‘Robertson v. Dur- 
ham School Dist. No. 2, 34 N. B. 108. 


4 Jackson v. Hampden, 16 Me. 184. 


5. Duncan v. Reno County a 
Dist. No. 8, 83 Kan. 580, 112 P 102; 
Jackson vy. ‘Hampden, 16 Me. 184, 


6. Toothaker vy. Rockland School 
Committee, 256 Mass, 584, 152 NE 743. 


7. Greenlees v. Picton Public School 
Ba., 2 Ont, L. 387. 


8. Toothaker v. Rockland School 
Committee, 256 Mass. 584, 152 NE 743. 


9. State v. Seattle Bd. of Educa- 
tion, 19 Wash. 8, 52 P 317, 67 AmSR 
706, 40 LRA 317. 


10. Peo. v. New York Bd. of Edu- 
cation, 69 Hun 212, 23 NYS 473 [aff 
142 N. Y. 627 mem, 37 NE 565 mem]. 


11. See cases infra notes 12-17. 
12. Morley  v.. Power, 10. Lea 
(Tenn.) 219. 


ee’ 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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minutes of the board,!® and that the dismissal must 
be in writing under the hand of the dismissing of- 
ficer,‘* or recorded in the minutes of the meeting 
by the clerk,+> and must specifically assign the cause 
for dismissal,'® and not merely that the dismissal is 
for the best interests of the school.” But under a 
statute requiring a yea and nay vote in matters “in- 
volving” the expenditure of money,!® a yea and nay 
vote is not necessary in the removal of a teacher.?® 
A school board may reconsider its action in dismiss- 
ing a teacher;?° and if the original proceedings were 
void for failure to give the requisite notice to the 
teacher and hearing, the board may treat them as a 
nullity, and discharge the teacher after notice and 
hearing properly held.?! 


[§ 345] d. Waiver by Teacher. The action of 
school trustees in dismissing a teacher without a 
hearing is waived by his appearing and asking for 
and being granted a hearing on the charge made 
against him, resulting in his being found guilty,”? 
or by conferring with the trustees, not requesting a 
hearing and subsequently resigning.2* So also a 
teacher by appearing at the hearing and proceeding 
to trial on the charges without objection waives his 
right to later object on the ground that the notice 
was not in proper form,?* or that the charges were 
not in writing,*> or were not countersigned by the 
superintendent of schools as required by the rules 

_of the board.?® A teacher who accepts a director’s 


13. Dyberry School Dist. v. Mer- 
eer 1t5e Pa. 559;.-9 Av 643." Heisey, .v. 
Risser, 3 Pa. Super. 196 [aff 18 Pa. Co. 
Ae Keating v. Neary, 9 Kulp (Pa.) 


30. Gillan v. 


24 LRA 336; 
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Normal Schools Bd. 
of Regents, 88 Wis. 7, 58 NW 1042, 
Reg. v. Darlington Free 
Grammar School, 6 Q. 
421 681, 115 Reprint 257, 263. 


“We are clearly of opinion that this 


[56 C.J.] 407 


notice that he has been discharged and ceases to per- 


form services thereafter thereby waives his right to 


object to the failure of the board to officially notify 
him of his discharge.?? 
[§ 346] 7. Waiver by Board of Right To Dismiss 


or of Dismissal. A school board may by its conduct 
waive a compliance, on the part of a teacher, with 


regulations intended for his guidance;?° but it can- 


not waive compliance with undertakings or require- 
ments which are for the benefit of the school, its 
pupus and patrons, and therefore cannot waive its 
right to dismiss a teacher whose misconduct and in- 
efficiency impairs his services or prejudices the wel- 
fare of the school;?® nor can a board by by-law or 
contract bargain away, limit or restrict a statutory 
power of removal which it must preserve and exer- 
cise for the benefit of the school and its patrons.*° 
When a teacher has been irregularly dismissed, his 
subsequent continuance in the school with the as- 
sent of a majority of the trustees is a waiver by the 
trustees of such dismissal and a satisfaction of the 
original employment.®+ 


[§ 347] 8. Resignation and Abandonment—a. In 
General. A teacher’s contract of employment may 
be terminated by his resigning®? or abandoning his 
contract.*8 The resignation, however, to be effec- 
tive must be offered by the teacher as his resigna- 
tion,?+ to the board or officer having the power to 
remove or dismiss,*> and must be accepted*® by 


(1) Time is not of the essence of a 
teacher’s contract, and delay in re- 
porting for duty does not authorize 
the board to rescind or treat the con- 
tract as rescinded or abandoned. 
Jefferson County School Dist. No. 1 
v. Parker, 82 Colo. 385, 260 P 521. (2) 


B. 682, 51 ECL 


14, Searsmont v. Farwell, 3 Me. 
450. 
15. Foreman v. Columbia County | the by law. 


School Dist. No. 25, 81 Or. 587, 159 
P 1155, 159 P 1168 (holding that min- 
ute of teacher’s dismissal made upon 
piece of paper would not defeat the 
school board’s action where its clerk 
was sick, on which account the min- 
ute was not made in his record book). 


16. Searsmont v. Farwell, 3 Me. 
450. 
17. Underwood v. Prince George 


County School, 103 Md. 181, 63 A 221. 


18. See statutory provisions. 

19. Leddy v. School Dist. No. 99 
Bd. of Rauccton, 160 Ill. A. 187. . 

20. Kellison v. Cascade County 
School Dist. No. 1, 20 Mont. 153, 50 P 
421. 

21. Alexander v. Tehama and Shas- 


Manton Joint ‘Union 


ta Counties 
Uo Oal Ame ap ase oo) Hk 


School Dist., 
742. 

22. Kellison v. Cascade County 
School Dist. No. 1, 20 Mont. 153, 50 
P 421. 


23. Andrus v. 
627, 201 P 917. 


24, Lasley v. Depp, 
188 SW 352. 


25. Baird v. Fremont County School 
Dist. No. 25, 41 Wyo. 451, 287 P 308. 


26. . S. v. Simon, 50 App. (D. C.) 
199, 269. “Fed. 715. 


27. Ansorge v. Green Bay, 198 Wis. 
320, 224 NW 119. 


Church, 117 Wash. 


171 Ky. 218, 


28. School-Dist. v. Maury, 53 Ark. 


-471, 14 SW 669. 


29. School-Dist. v. Maury, supra. 


objection is fatal to the validity of 
We are far from saying 
that persons in authority ought not 
to give the fullest opportunity of de- 
fence to any of those employed under 
them, whom they may be disposed 
to remove on complaint preferred by 
others against them for misconduct. 
But they accept a larger trust, and 
impose on themselves a wider duty, 
when they undertake to govern the 
school in the manner required by this 
charter. They are bound to remove 
any master whom, according to their 
sound discretion, they think unfit and 
improper for the office; and, as that 
discretion may possibly be well exer- 
cised for defects of various kinds not 
amounting to misconduct, so there 
may be misconduct, incapable of proof 
by witnesses, but fully known to the 


governors themselves, on which they | 


could not abstain from exercising 
their powér of removing the master 
without the abandonment of their du- 
ty.” Reg. v. Darlington Free Gram- 
mar School, supra, 


31. Finch v. Cleveland, 10 Barb. 
(Ne ¥-)) 290: 


32. Curttright v. Center Junction 
Independent School Dist., 111 Iowa 
20, 82 NW 444; White v. Normal 
School Dist. No. 2 Bd. of Regents, 146 
Ky. 11, 141 SW 414. 


33. See cases infra this note. 


[a] Abandonment proved.—Where 
a teacher acquiesced in his discharge 
and surrendered the key to the build- 
ing to another teachcr, who entered 
upon his duties, the former’s contract 
was mutually abandoned. Baker v. 
Scotts Bluff County School Dist. No. 
48, (Nebr.) 288 NW 897. 


[b] Abandonment not proved.— 


A school-teacher did not agree to re- 
scind his contract of employment by 
surrendering keys to the secretary of 
the board after he had been discharg- 
ed, and prohibited from teaching any 
more. Watkins v. Lepanto Special 
School Dist., (Ark.) 194 SW 32. 


34. See cases infra this note. 


[a] Offer to teach, after marrying, 
until the end of the year is not a res- 
ignation from the position at that 
time. Underwood v. Prince George’s . 
County School, 103 Md. 181, 63 A 221. 


[b] Acceptance of temporary em- 
ployment as principal.—Act of school- 
teacher, who had served more than 
twenty years, and had a statutory 
right of tenure unremovable without 
trial, and of benefit from a pension 
fund, in seeking, securing, and accept- 
ing a contract for probationary or 
temporary employment as principal, 
did not ipso facto permanently and 
effectively terminate all relation to 
her position as teacher, which was 
not lost, but its tenure merely sus- 
pended during her probation as prin- 
cipal. O’Connor v. Emerson, 113 
Mise. 472, 185 NYS 49 [aff 196 App. 
Div. 807, "188 NYS 236 (aff 232 N. Y. 
561 mem, 134 NE 572 mem)]j. 


35. Peo. v. Board of Education, 2 
AbbPrNS (N. Y.) 177, 32 HowPr 167. 


36. Peo. v. Board of Education, 
supra. 
[a] Acceptance not proved.—The 


fact that a tender of a resignation by 
a teacher is handed to the president 
of the district board and retained by 
him does not constitute an acceptance 
thereof, where it remains for the 
board to act on the tender. Curtt- 
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the board having power to accept,** and acting as a 
board,®* strictly in accord with the terms of the 
offer,?® either expressly*® or impliedly,*! as by the 
appointment of another person in the teacher’s 
place.*? <A statute authorizing a board to accept a 
resignation of any school employee and to fix the 
time at which it is to take effect, which date shall 
not be later than the close of the school-year during 
which the resignation is made,*® will not operate 
to make a resignation, stipulated by a school super- 
intendent to take effect at a day subsequent to the 
close of the school year, effective at the close of 
the school year, in the absence of evidence that the 
school board fixed the date at the close of the school 
year and so notified the superintendent.** The res- 
ignation may be withdrawn at any time before it 
is acted upon by the school board,*® and a resigna- 
tion not acted upon, cannot be construed as an aban- 
donment where it is subsequently withdrawn,*® al- 
though a resignation when accepted is effective as 
against a subsequent attempt to withdraw or offer 
to serve.*7 Even after acceptance, a resignation 
will not operate as such if induced by fraud or du- 
ress;*® but a resignation by a woman teacher after 
her marriage upon being told by the school authori- 
ties that a by-law required her resignation under 
such circumstances is a voluntary act not induced 
by fraud or duress, even though the by-law is after- 
wards declared by the court to be invalid.t®? The 
failure of a teacher, employed for a specified num- 
ber of months, to finish his term amounts to a volun- 
tary abandonment,°° even though induced by an un- 
authorized dismissal.°1. When the board has re- 
fused to accept a resignation, the resignation is no 
longer pending,®? and a subsequent acceptance is 
inoperative in the absence of circumstances indi- 
cating a continuance or renewal of the offer to 
resign.°3 


right v. Center Junction Independent 45. 


School Dist., 111 Iowa 20, 82 NW 
444, 
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Curttright v. Center Junction 
Independent School Dist., 


[§§ 347-349 


[§ 348] b. Failure To Comply with Leave of Ab- 
sence Conditions. Under a rule of the board permit- 
ting leave of absence to a teacher on his filing a 
pledge to return after its expiration,®?”% a leave of 
absence without the filing of the pledge operates to 
create a vacancy, depriving the teacher of his right 
to the position after his return;>4 and an oral un- 
derstanding with the school authorities that he may 
have his old position back when he returns will not 
operate to preserve his rights thereto.°® 


[§ 849] 9. Rights and Remedies of Aggrieved 
Teacher—a. In General. Where the statute stipu- 
lates the grounds of dismissal and provides a method, 
the teacher is entitled to his position until the 
statutory requirements have been compled with,°® 
and a teacher who has been wrongfully dismissed but 
continues in possession of the school property will 
not be dispossessed by a court of equity on petition 
of the school board.®* An aggrieved teacher, out 
of possession, must pursue a statutory remedy, the 
terms of which are construed to be exclusive, 
where the facts as alleged bring the case within its 
terms.°§ But in the absence of an exclusive stat- 
utory remedy, upon the breach of his contract, the 
teacher may sue at law to recover damages,®® or 
the salary or wages due thereunder.®° One appoint- 
ed as a school-teacher cannot maintain a bill in equity 
in the name of the state to have another teacher re- 
moved in his favor, since he has an adequate rem- 
edy at law,®+ but where, under the finding of the 
court below, supported by the evidence, there is only 
one duly elected teacher, he may maintain a bill for 
an injunction against a usurper to prevent his teach- 
ing in his place.°? A teacher cannot maintain a bill 
for an injunction to prevent his own trial and dis- 
missal,°* but he may enjoin an attempted dismissal 
without the hearing that he is entitled to under the 


52. Nicholson v. Swedesboro Dist. 


111 Iowa|Bd. of Education, 3 N. J. L. 36, 83 A 


20, 82 NW 444; Le Masters v. Grant | 488. 
37. See case infra this note. Pee pe Oe Education, 105 W. Va. 81,/_— 53, Nicholson v. Swedesboro Dist. 
[a] Power to accept resignation] 4, « eeanenn Bd. of Education, supra. 
made within contract term of a city aig re ouca se Ente AY THIS HOLS: 5344. See rules of board. 
superintendent held to be consistent [a] Sufficiency of abandonment.— 54. U.S. v. Callahan, 54 App. (D 
LSE RS ; : ; 


with statutory provision that a city 
superintendent shall be elected for 
the term of four years. Stewart v. 
Haves, 84 Cal. A. 312, 257 P 917. 


38. Le Masters v. Grant Dist. Bd. 
of Education, 105 W. Va. 81, 141 SE 
515. 


39. See case infra this note. 
[a] To take effect on earlier date. 
—Contract relationship between a 


school board and a teacher could not 
be terminated by the board’s accept- 
ance of the teacher’s resignation to 
take effect on a date prior to that 
stipulated in the resignation. State 
v. School Teachers’ Annuity, etc., 
Fund Trustees, 185 Wis. 653, 201 NW 
383. 


40. White v. Normal School Dist. 
No. 2 Bd. of Regents, 146 Ky. 11, 141 
SW 414. 


41. See case infra note 42. 


42. Peo. v. Board of Education, 2 
AbbPrNS (N. Y.) 177, 32 HowPr 167. 


43. See statutory provisions. 


44. Aldrich vy. Chino School Dist., 
(Cal. A.) 292 P 271. » 


The fact that a teacher tenders his 
resignation at the close of a term, 
draws the pay due him, and delivers 
up the key of the school house on de- 


mand of the district board is insuffi-’ 


cient to show an abandonment of his 
contract where he afterward, and be- 
fore the commencement of the next 
term, withdraws his resignation pri- 
or to its acceptance. Curttright v. 
Center Junction Independent School 
Dist., 111 Iowa 20, 82 NW 444. 


47. White v. Normal School Dist. 
No. 2 Bd. of Regents, 146 Ky. 11, 141 
Sw 414. 


48. Matter of Grendon, 114 App. 
Div. 759, 100 NYS 253. 


49. Matter of Grendon, supra. 

50. Wood v. Consolidated School 
Dist. Now ls Gvion A) @ SIV. ICzdi) 
1018; Oakes v. Cedar County School 
Dist, No. -3, 9SsMlO. Ay 16850 Tl SW 
1060.. 

51. Wood vy. Consolidated School 
Dist. NOt elon Gio; 7 SW (2d) 
1018; Oakes v. Cedar County School 
Dist. No. 3, 98 Mo. A. 163, 71 SW 
1060. ; 


C.) 61, 294 Bed: 992: 
55. U.S. v. Callahan, supra. 


56. Smith v. Macnally, [1912] 1 
Ch $8i6- 


57. Thompson vy. Gibbs, 97 Tenn. 
489, 37 SW 277, 34 LRA 548. 


58. See case infra this note, 


[a] Arbitration.—The wrongful 
dismissal of a teacher is a ‘‘matter 
connected with his duty” within the 
meaning of the Manitoba School Act 
§ 938, and therefore is not the subject 
of an action, but of arbitration only. 
Pearson v. St. Jean Baptiste Centre 
Catholic School Dist., 2 Man. 161. 


59. See infra §§ 352-360. 

60. See infra §§ 388-395. 
: 61. State v. Leonard, 3 Tenn. Ch. 
ee 

62. Rice v. Gilliam, 226 Ky. 613, 11 


SW (2d) 431. 


63. Erederick v. Lakewood Bd. of 
Education, 18 Oh. Cir. Ct. N. S. 435, 
436. 


“A court of equity is without ju- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 349-351] 


statute.°* It has been held that mandamus will lie 
in a proper case at the instance of a teacher to en- 
foree his rights under a contract to teach.°*> But 
the courts. will not enforce an invalid contract of 
employment of a school-teacher merely because its 
failure to do so will result in the closing down of 
the public schools of the district.®° 


[§ 350] b. Review of Board’s Decision To Dismiss 
or Remove—(1) By Court. Where the statute ex- 
pressly provides that an appeal may be taken to 
the court from decisions of school boards relative 
to school matters,** the court may review on appeal 
a decision of the school board dismissing a teacher, 
the dismissal being a “school matter” within the 
meaning of the statute.*® But in the absence of a 
-statutory provision to the contrary, where a school 
board dismisses a teacher in accordance with the 
statutory provisions, such act of dismissal is con- 
clusive, in the absence of fraud, corruption, or op- 
pression, and is not subject to review by the courts.®° 
The act of the school board is not final and is subject 
to review by the courts where it is alleged that the 
board in removing or dismissing the teacher acted 
outside its jurisdiction or. powers under the stat- 
ute,*° or in abuse of such powers." 


[§ 351] (2) By Superior School Officer or Board. 
In the absence of a statute authorizing an appeal to 
a county or state officer or board, the decision of the 
local board dismissing or removing a teacher, where 
it acts in good faith, is final.’“? But where the stat- 
ute authorizes it,“* a teacher who is aggrieved by 
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the action of the board in removing or dismissing 
him has a right of appeal to a higher board or offi- 
cer, such as the county or state superintendent,** 
but he must appeal with reasonable promptness, else 
the teacher’s dismissal becomes final.7° Also, it 
has been held, he must exhaust this remedy by ap- 
peal to the county or state board before he can re- 
sort to the courts.7® Where the statute restricts 
the right to teachers who have been employed under 
valid contracts and have been discharged on statu- 
tory grounds,?®% an appeal to the county superin- 
tendent does not le from the decision of the local 
board refusing to allow a teacher to render services 
under a contract alleged by the board to be invalid.” 
The manner of investigating an appeal is usually 
left to the sound discretion of the appellate board ;** 
and in the absence of a controlling rule or statute 
to the contrary, the board may proceed without ju- 
dicial trial on the sworn testimony of witnesses.’® 
The only matters which can be investigated on the 
appeal are the reasons for the dismissal given by the 
board.®° If the reasons given are held insufficient 
by the appellate officer or board, the dismissal can- 
not be confirmed on other grounds.*! The decision of 
the appellate officer or board is generally final and 
conclusive and not subject to review;®? but a teach- 
er may, by certiorari, inquire into the regularity and 
legality of the board’s procedure in removing him.®? 
Where the county superintendent reverses the action 
of the board dismissing a teacher on the ground that 
the teacher was not notified of the hearing, a new 
hearing on new charges after notice to the teacher 


risdiction to interfere by injunction 
to prevent the trial and dismissal of 
public officers or appointees because 
to,do so in advance of executive ac- 
tion would be to invade the functions 
of the executive department, and aft- 
ed such action the remedy for erro- 
neous proceedings lies with the court 
of law and not with the chancellor.” 
Frederick v. Lakewood Bd. of Educa- 
tion, supra, 


Enjoining acts of school boards and 
officers generally see Injunctions §§ 
395, 396. 


64. Layton v. Clements, 27 Oh. Cir. 
A. 369. 


65. 


66. 
Dist. 


\ 
See Mandamus § 337. 


Jay v. Cascade County School 
No. 1, 24 Mont. 219, 61 P 250. 


67. See statutory provisions. 


68. Downs v. Bruce Independent 
School Dist. No. 49, 45 S. D. 326, 187 
NW 620. 


69. Ala.—Dunlap v. Winston 
County Bd. of Education, 218 Ala. 631, 
120 S 144. 


Ida.—Ewin v. Shoshone County In- 
dependent School Dist. No. 8, 10 Ida. 
102, 77 P 222. 


Ill. Board of Education v. Stotlar, 
95 Ill. A. 250. 


Kan.—Kearny County School Dist. 
No. 18 v. Davies, 69 Kan. 162, 76 P 
409. 


N. Y.—Peo. v. Hubbell, 38 App. Div. 
194, 56 NYS 642. 


Oh.—Moulton Tp. Subschool Dist. 
No. 7 v. Burton, 26 Oh. St. 421. 


Pa.—McCrea v. Pine Tp. School- 
Dist., 145 Pa. 550, 22 A 1040. 


_ Wis.—Gillan v. Normal Schools Bd. 
of Regents, 88 Wis. 7, 58 NW 1042, 


24 LRA 336. 


Eng.—Hayman v. Rugby School 
Governors, L. R. 18 Eq. 28. 


70. Courtright v. Mapleton Cons. 
Independent School Dist., 203 Iowa 
26, 212 NW 368; Custer v. Prospect 
Park School Dist., 12 Pa. Super. 102. 


71. Grant County School Dist. No. 
94 v. Gautier, 138 Okl. 194, 73 P 954. 


72. Peo. v. New York Bd. of Edu- 
cation, 18 AbbPR (N. Y.) 165, 27 How 
Pr 462. 


73. See statutory provisions. 


74. Iowa.—White v. Wohlenberg, 
113 Iowa 236, 84 NW 1026. 


Ky.—Lasley v. Depp, 171 Ky. 218, 
188 SW 352. 


Md.—Prince George’s County School 
v. Manning, 123 Md. 169, 90 A 889. 


Mont.—Kelsey v. School Dist. No. 
25, 84 Mont. 458, 276 P 26. 


N. Y.—Steinson v. New York Bd. 
of Education, 49° App. Div. 143, . 63 
NYS 128 [rev 27 Misc. 687, 58 NYS 
734 and aff 165 N. Y. 431, 59 NE 300]; 
Peo. v..Hubbell, 38 App. Div. 194, 56 


NYS 642; Ridenour v. Brooklyn Bd. 
of Education, 15 Misc. 418, 37 NYS 
109. 


S. D.—Downs v. Bruce Independent 
School Dist. No. 49, 45 S. D. 326, 187 
NW 620. 


Tex.—Harkness v. Hutcherson, 90 
Tex. 383, 38 SW 1120; Moreland v. 
Wynne, (Civ. A.) 62 SW 1093. 


Wash.—vVan Dyke v. Lewis County 
School Dist. No. 77, 43 Wash. 235, 
86 P 402. : 


75. Harkness v. 
Tex. 383, 38 SW 1120. 


76. Peo. v. New York, Bd. of Ed- 


Hutcherson, 90 


ucation, 160 App. Div. 557, 145 NYS 
853 [rev 82 Misc. 684, 144 NYS 87, 
and aff 212 N. Y. 4638, 106 NE 307]. 


[a] An injunction will not lie by a 
teacher who has been dismissed to 
enjoin another teacher from teaching 
his school, where the former teacher 
fails to appeal from his dismissal to 
the county superintendent of schools 
as authorized by statute. Morland 
v. Wynne, (Tex. Civ. A.) 62 SW 1093. 


7644. See statutory provisions. 


77. Burkhead v. Independent 
echo Dist., 107 Iowa 29, 77 NW 
491. 

78. Peo. v. New York Bd. of Edu- 


cation, 3 Hun (N. Y.) 177, 5 Thomps. 
& C. 334. 


79. Peo. v. New York Bd. of Edu- 
eation, supra. z 


80. Clipsham v. Grand Prairie 
School Dist., 7 Terr. L.. 374. 


81. Clipsham  v. 
School Dist., supra. 


82. lIowa.—Streyffeler v. Washing- 
ton Tp. Cons. Independent School 
Dist., 281 NW 325; Jackson v. Steam- 
boat Rock Independent School Dist., 
110 Iowa 313, 81 NW 596. 


Md.—Prince George’s County School 
v. Manning, 123 Md. 169, 90 A 839. 


N. J.—Draper v. Camden Public In- 
struction, 66 N. J. L. 54, 48 A 556. 


N. Y.—Levitch v. New York Bd. of 
Education, 243 N. Y. 373, 153 NE 495; 
Levitch v. New York Bd. of Educa- 
tion, 212 App. Div. 598, 209 NYS 271. 


Wash.—Van Dyke v. School Dist. 
No. 77, 48 Wash. 235, 86 P 402. 


83. See Certiorari §§ 17, 36. 


Grand Prairie 
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can be had,** and it cannot be enjoined on the ground 
that the county superintendent’s reversal was tanta- 
mount to an acquittal of the teacher on the charges 
brought. 


[§. 352] c. Actions for Damages—(1) Right of Ac- 
tion—(a) In General. Where a school teacher is 
wrongfully removed or dismissed before the expira- 
tion of the term of his employment, he is entitled 
to recover under his contract from the school dis- 
trict, or the school board, the damages he has sus- 
vained by reason of its breach,®® as where he is dis- 
missed without a sufficient cause,*? or without the 
eause of his dismissal being ascertained and shown~ 
in the manner prescribed by statute,*> as without a 
hearing.8® Where, however, the section of the 
school statute requiring notice and hearing makes 
no provision for an action to recover damages by 
a teacher discharged without notice and hearing, and 
the only statutory authorization for an action at law 
to recover damages for breach of the contract is 
in a section granting the right to bring such ac- 
tion to a teacher who is dismissed for a frivolous or 
insufficient reason,®® a right to sue for damages for 
breach of contract exists only under the latter sec- 
tion,®? so that where a jury finds that a cause for 
the discharge existed, no action to recover damages 
can be maintained merely on the ground that the 
teacher before his discharge received no notice and 
no opportunity to be heard.°? Immediately after his 
wrongful discharge or repudiation by the board of his 
contract, the teacher®? or superintendent may bring 
his action for damages.®°* Repudiation of the teach- 
er’s contract before the time fixed for commencing 
services thereunder constitutes a breach,®® and an 
action thereon is not prematurely brought because 
commenced before the opening of the school term. 


84. White v. Wohlenberg, 113 


Iowa 236, 84 NW 1026. 
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mandamus for reinstatement against 
the trustees of the community may 


c. 


[§§ 351-354 


[§ 353] (b) Necessity of Prior Appeal to Superior 
School Officer or Board. If the teacher has been dis- 
charged under circumstances giving him the right 
to appeal to the state official or board,®* an action at 
law to recover damages will not lie where it appears 
that the teacher has not exhausted his remedy by 
appeal,®® especially where the statute in express 
terms so provides;°® nor will an action at law he 
after appeal to and a finding by the state official or 
board adverse to-the teacher’s claim,! unless the 
statute giving the right to appeal further provides 
that it shall not deprive a teacher of his rights and 
remedies in the courts.2 But it has been held that 
where the remedy is not exclusive, the state official 
or board, acting with the consent of the parties, 
may remit the question of damages to an action at 
law;® and where the alleged breach of contract 
consists of acts other than discharge after hearing 
on statutory grounds entitling the teacher to ap- 
peal to the higher school authorities,* or where the 
action is brought against the trustees individually,’ 
the teacher may sue at law for damages without 
prior appeal under the statute. Also, where an ap- 
peal to the state official or board has been made, 
and an order in favor of the teacher and reversing 
the order of the school board has been made, the 
teacher, on being refused reinstatement, or on be- 
ing offered another position inferior in rank and 
pay, may sue the board to recover damages without 
again referring the matter to the state official or 
board.® 

[§ 354] (c) Right To Sue Members of Board In- 
dividually; Election of Remedies. Where the viola- 
tion of a contract is by the school officers in their 
official capacity, they are not personally and individ- 


297 SW 1001. 
96. Sarle v. Pima County School 


85. White v. Wohlenberg, supra. 


86. Colo.—Jefferson County School 
Dist. No. 1 v. Parker, 82 Colo. 385, 260 
BP 521 


Ill.— Ewing v. District No. 3 School 
Directors, 2 Ill. A. 458. 


Ind.—Jackson School Tp. v. Shera, 
8 Ind. A. 330, 35 NE 842. 


Ky.—Mingo yv. Garrard Colored 
Common School Dist. No. A, 113 Ky. 
475, 68 SW 4838, 24 KyL 288. 


Mo.—Puterbaugh v. Township No. 
1 Bd. of Education, 53 Mo. 472. 


N. Y.—Shaul v. New York Bd. of 
Education, 108 App. Div. 19, 95 NYS 
479. 


Wash.—State v. Preston, 120 Wash. 
’ 569, 208 P 47; Andrus v. Church, 117 
Wash. 627, 201 P 917. 


Wis.—Scott v. Joint School-Dist. 
No. 16, 51 Wis. 554, 8 NW 398. 


N. B.—Conner vy. Wiggins, 10 N. B. 
185. . 


[a] In Texas, no action to recover 
damages for dismissal can be main- 
tained against a school community, 
which under the statute is a volun- 
tary annual organization and not a 
corporation. It cannot sue or be sued, 
nor can its funds be disbursed to pay 
damages for the school _ trustees’ 
breach of a contract with a teacher. 
The court intimates, however, that 


lie without first appealing to the state 
superintendent, inasmuch as delay in 
appeal proceedings might result in 
exhaustion of school fund and a de- 
nial of mandamus on that ground. 
Fuller v. Brown, 10 Tex. Civ. A. 64, 
30 SW 506. 


87. Doyle v. School Directors, 36 
Ill. A. 653; Wallace v. Saline County 
School Dist. No. 27, 50 Nebr. 171, 69 
NW 772. 


[a] Abandonment of school by 
board.—The abandoning of the con- 
trol of schools by the board of trus- 
tees is such a breach. Hornbeck vy. 
State, 33 Ind. A. 609, 71 NE 916. 


88. School Dist. No. 26 v. McComb, 
18 Colo. 240, 32 P 424. 


89. Burkhead vy. Independent School 
Dist., 107 Iowa 29, 77 NW 491; Ride- 
nour v. Brooklyn Bd. of Education, 
15 Mise, 418, 37 NYS 109. 


90. See statutory provisions. 


Shuck v. Board of Education, 
$t..55, 110 NE 533. 


Shuck v. Board of Education, 


91. 
92 Oh. 
92, 
supra 

93. Robinson v. Cabin Creek Bd. 
of Education, 70 W. Va. 66, 73 SE 337. 


94. Cheyenne County High School, 
Dist. No. 1 v; Graves, 87 Colo, 52, 284 
P1026." 


95. Edwards v. Christian County 
School Dist. No. 738, 221 Mo. A. 47, 


Dist.-No. 27, 32-Ariz./96, 255 °R) 9945 
Edwards v. Christian County School 
Piet No. 73, 221 Mo. A. 47, 297 SW 


97. See supra § 351. 


98. Kelsey v. School Dist. No. 25, 
84 Mont. 453, 276 P 26; Bronson v. 
Binghamton Bd. of Education, 136 
Mise. 76, 240 NYS 291; Thompson v. 
Shiflett, (Tex. Civ. A.) 267 SW 1030; 
Murray v. Ponoka School, 24 Alta. L. 
205, [1929] 4 DomLR 425. 


99. Murray v. Ponoka School, su- 
pra. 

1. Courtright v. Mapleton Cons. 
Independent School Dist., 203 Iowa 
26, 212 NW 368. 


2. Alexander y. Manton Joint Un- 
in Sehool Dist., 73 Cal, A, 252, 238 P 
742. i 


3. Barringer v. Powell, 230 N. Y. 
37, 128 NE 910. 


4 Shill v. Rock Creek School Tp., 
209 Iowa 1020, 227 NW 412; Court- 
right v. Mapleton Cons. Independent 
School Dist., 203 Iowa 26, 212 NW 
368; Schultz v. Consolidated School 
Dist., 200 Iowa 293, 204 NW 281; 
McBride v. Silver Bow County Schoot 
Dist. No. 2, 88 Mont. 110, 290 P 252. 


5. Thompson vy. Shifflett, (Tex. Civ. 
A.) 267 SW 1080. 


6. Williams v. School Dist. 
189, 104 Wash. 659, 177 P 635. 
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ually liable therefor,” unless they act maliciously ;8 
nor are they liable individually where the dismissal 
was lawful, regardless of the motive prompting 
their action.» But where a school board acts be- 
yond the scope of its authority and forcibly prevents 
a school teacher from complying with his contract, 
the members of the board and not the district are 
lable to the teacher therefor,!® although they are 
not liable for forcibly preventing a teacher from 
continuing his services under the contract after he 
has been rightfully dismissed and has received no- 
tice of his dismissal.1+_ A plaintiff who has brought 
her action jointly against the county board of edu- 
eation, which is liable for the salary only, and an 
individual trustee, seeking to recover from the lat- 
ter damages in tort for locking the school door, may 
be compelled to elect against which defendant she 
will proceed.1? 


[§ 355] (2) Defenses.t? Failure of the teacher 
to perform his part of the contract is a defense to 
an action by him to recover damages for its breach 
by the school board,t* as where he failed to secure 
a certificate,?® or voluntarily abandoned his employ- 
ment before the end of his term.1° But the teach- 
er’s failure to appear when school opened is not 
available as a defense, where defendant alleges in 
its answer that plaintiff was notified that she would 
not be permitted to teach.1* Where the statute re- 
quires that the teacher exhausts his right to appeal 
from the order of dismissal before resorting to the 
courts,1® his failure to do so is a defense,!® unless 
such defense has been waived by the board.?° It is 
no defense that plaintiff was offered another school, 
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where it is shown that the conditions of such offer 
are not as advantageous and beneficial to him as 
those under his contract,?! or where it appears that 
the offer was impossible of fulfillment,?* or that he 
was offered employment as a truant officer at the 
same salary.2* Where the action is brought for 
breach of an executory contract, it is a defense that 
its terms are so indefinite as to make it incapable 
of specific performance ;?* but, in the absence of any 
statute requiring it, it is no defense in a teacher’s 
action to recover damages for breach of contract 
that the claim had not been first presented to the 
auditing authorities and by them allowed or reject- 
ed.?° In an action against trustees individually for 
wrongful dismissal, failure of plaintiff to have a 
certificate is a defense.?° In an action against school 
directors individually for representing to plaintiff 
that she had been employed as a teacher and refusal 
to employ her, a defense alleging refusal to em- 
ploy because of her lack of personality is not suffi- 
cient.27 


[§ 356] (8) Pleading, Issues, and Evidence. In 
the absence of special statutory provisions, the rules 
of pleading?® and evidence?® applicable in civil 
actions generally, govern in an action by a school 
teacher to recover damages for a breach of his con- 
tract of employment.®°® 


Pleading and issues. Plaintiff must allege in his 
declaration all facts necessary to maintain the ac- 
tion,?? including facts showing the existence of an 
enforceable contract,?* and its breach by defend- 


7. Sweeney v. Young, 82 N. H. 159, 


131 A 155; Reynolds v. Foster, 66 
Mise. 133, 123 NYS 273. 
[a] Where original employment 


denied.—Where the local directors of 
a subordinate school district act in 
good faith in dismissing a teacher on 
the ground that he has not been em- 
ployed, they are not personally liable 
for damages caused by such dismiss- 
al. Morrison v. McFarland, 51 Ind. 
206; Gregory v. Small, 39 Oh. St. 
346. 


8. Adams v. Thomas, 12 SW 940, 
11 KyL 701; Christensen v. Plummer, 
130 Minn. 440, 153 NW 862; Burton v. 
Fulton, 49 Pa. 151. 


[a] Malice not sufficiently proved. 
—Mere negative evidence of want of 
probable cause for a removal, by 
showing general good conduct and ca- 
pacity as a teacher, is not sufficient 
proof of malice in relation to a re- 
moval. Burton v. Fulton, 49 Pa. 151. 


9. Spruill v. Davenport, 178 N. C. 
364, 100 SE 527. 


10. White v. Kellogg, 119 Ind. 320, 
21 NE 901; Hill v. Harris, 4 Bush 
(Ky.) 450; McCutchen v. Windsor, 55 
Mo. 149; Oakes v. School Dist. No. 
3, 98 Mo. A. 168, 71 SW 1060. 


11. Swartwood v. Walbridge, 57 
Hun 33, 10 NYS 862. 

12. Mock v. Nelson County Bd. of 
Education, 145 Ky. 715, 141 SW 38. 

13. Board rule inconsistent with 
statute see supra § 335. 

14. Scott v. Joint School-Dist. No. 
16, 51 Wis. 554, 8 NW 398. 


15. Ida.—Hayes v. Twin Falls 
County Independent School Dist. No. 
9, 45 Ida. 107, 260 P 1031. 


Ill.—School Directors v. Newman, 
47 Ill. A. 364. 


Ind.—Jackson School Tp. v. Farlow, 
75 Ind. 118. 


Ries Y.—Blandon v. Moses, 29 Hun 


N. D.—Hosmer vy. Sheldon School 
Dist. No. 2, 4 N. D. 197, 59 NW 1035, 
50 AmSR 639, 25 LRA 383. 


Necessity of license or certificate 
see supra § 265. 


16. Oakes v. School Dist. No. 3, 98 
Mo. A. 163, 71 SW 1060. 


17. Boswell v. Newton County 
Cons. School Dist. No. 8, (Mo. A.) 10 
SW (2d) 665. 


18. See supra § 353. 


19. Kirkpatrick v. Liberty Inde- 
pendent School Dist., 53 Iowa 585, 5 
NW 750; Harkness v. Hutcherson, 90 
Tex. 383, 38 SW 1120; Van Dyke v. 
Lewis County School Dist. No. 77, 43 
Wash. 235, 86 P 402; Fitzgerald v. 
Spokane County School Dist. No. 20, 
5 Wash. 112, 31 P 427. 


20. See case infra this note. 


[a] Waiver of defense.—A teach- 
er’s failure to appeal from an order 
of a school board dismissing him can- 
not be urged as a defense on an ap- 
peal from an action by the teacher 
for a breach of his contract. Fitz- 
gerald v. School Dist. No. 20, 5 Wash. 
112, 31 P 427. 


21. Sparta School Tp. v. Mendell, 
138 Ind. 188, 37 NE 604. 


Assignment to higher grade at no 
loss of salary see supra § 330. 


22. Sparta School Tp. v. Mendell, 
138 Ind. 188, 37 NE 604. 


[a] Other teacher already engaged 


for offered school makes the offer un- 
available as a defense. Sparta School 
ati v. Mendell, 138 Ind. 188, 37 NE 

23. Russellville Special School 
Dist. No. 14 v. Tinsley, 156 Ark. 283, 
245 SW 821. 


24. Fairplay School Tp. v. O’Neal, 
127 Ind. 95, 26 NE 686; Taylor v. Pe- 
tersburg School Town, 33 Ind. A. 675, 
72 NE 159. 


25. Taylor v. Yuma County School 
Dist="No,s1,/ 1b) Ariz. 262313 SiPato 
Oil School Tp. v. Marting, 27 Ind. A. 
525, 61 NE 740. 


26. Jackson School Tp. v. Farlow, 
75 Ind. 118; Spruill v. Davenport, 178 
N. C. 364, 100 SH’ 527. 


27. Thompson vy. 
Civ. A.) 267 SW 1030. 


28. See Pleading 49 C. J. p 1. 
29. See Evidence 22 C. J. p 1. 
30. See cases infra this section. 
31. See cases infra note 32. 

32. See cases infra this note. 


[a] Contract prematurely made.— 
In an action on the contract of em- 
ployment of a school superintendent, 
demurrer to plaintiff’s evidence es- 
tablishing that the contract in ques- 
tion was entered into, prior to the 
time specified by statute therefor, and 
that the newly elected board did not 
ratify the contract, was properly sus- 
tained. Harp v. Garfield County Cons. 
School Dist. No. 1, 115 Okl. 48, 241 P 
787. 

{[b] Reémployment after reorgani- 
zation of school system not alleged is 
sufficient ground for sustaining de- 
murrer to complaint. Lucas v. Louis- 
ville Education Bd., 148 Ky. 15, 146 
SW 34. 


Shifflett, (Tex. 


412 [56 C.J.] 
ant.2* It is not necessary that the teacher should 
allege in his declaration that he held a certificate 
as required by law,** or that other employment was 
secured and a certain sum earned.*® An answer con- 
taining a denial of the existence of the contract as 
alleged properly presents a defense,?® but an alle- 
gation of facts in the answer constituting a collateral 
attack upon the validity of the teacher’s certificate 
will be stricken out on motion where the answer 
contains no allegation of fraud in the issuance of 
the certificate.2* An answer alleging that payment 
was made in settlement of all sums owing plaintiff 
is insufficient if it fails to allege that plaintiff ac- 
cepted the payment as a settlement in full.?> It is 
not necessary that an answer, alleging that certain 
issues raised thereby were not passed upon in plain; 
tiff’s appeal to the county and state superintendents, 
should have copies of the decisions in those appeals 
attached thereto as exhibits.2® A denial in the 
answer of the execution of the contract is sufficient 
to raise the issue of the legal power of the dis- 
trict to make the contract.4° The amount of dam- 
ages alleged in the complaint must be proved by the 
plaintiff even though not specially denied in de- 
fendant’s pleading of general issue and special 
pleas.*+ 


Presumptions and burden of proof. As in actions 
to recover damages for breach of contracts general- 
ly, the burden is on plaintiff to prove the existence 
of a valid contract,*? its breach,*® and the damages 
resulting therefrom.t+ A plaintiff teacher dis- 
charged under the statute on statutory grounds, who 
fails to exhaust his statutory: remedy by appeal, has 
the burden of proving the facts entitling him to com- 
mence his action in court without first appealing to 
the school authorities.4® The burden is on defend- 
ant to prove the facts relied upon by him to relieve 
himself from liability,** as, for example, the invalid- 


33. Powell v. Mathews, (Tex. Civ. , teacher, 
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ity of the contract,” or the teacher’s incompetency 
or neglect of duty.*8 The burden is on defendant in 
such an action to prove that plaintiff did or might 
have obtained other employment in the same line 
where his failure to do so is relied on to reduce 
the damages.*® 


Admissibility of evidence. Where the statute lim- 
its the grounds for removal,®° evidence of other rea- 
sons for the discharge are inadmissible;*! and it is 
not error to exclude evidence of charges relating to 
a period not included in the employment contract.°? 
Minutes of the school board, which do not record 
the names of members voting, both in the affirmative 
and negative, on discharge of the plaintiff, as re- 
quired by statute, are not admissible to show the 
grounds of the discharge.°? The following evidence 
has been held admissible: Minutes of the board to 
show negotiation and execution of the contract,°* 
notwithstanding cortradictory amendments thereof 
made by the board after the commencement of the 
action ;°° evidence that the commissioner had issued 
other certificates without examination, where the 
genuineness of plaintiff’s certificate was attacked and 
it appeared that it had been issued without exami- 
nation;°* proceedings before the school board to de- 
termine existence of reasonable cause for removal 
to show hearing was had and notice thereof;°" tes- 
timony of police judge that teacher pleaded guilty 
to misconduct.°& The following evidence has been 
held not admissible: An alleged oral contract where 
there is in evidence a written contract covering the 
same services;°° oral admissions of the granting of 
a license to plaintiff to teach, in the absence of evi- 
dence to show that a record of the granting of li- 
censes was not kept or was lost;®° successful teach- 
ing in other schools after discharge;*! evidence of an 
unsuccessful attempt to secure a certificate of a high- 
er grade than the one already held by the teacher, 


51. See case infra this note. 


A.) 280 SW 903. 


34. Doyan v. Montgomery School 
Dist. No. 3, 35 Vt. 520: 


35. Clear Creek County School 
DistiNor se wa Nash, 27 Colo, A. oor, 
140 P 473; Ellis County School Dist. 
No. 60 v. Crabtree, 146 Okl. 197, 294 
12a ly (ale 

36. Mann v. Le Grand Independent 
School Dist., 52 Iowa 130, 2 NW 1005. 


37. Jefferson County School Dist. 
No. 25 v. Stone, 14 Colo. A. 211, 59 P 
885. 

38. Rockwell v. Deschutes County 
School Dist: No. 1, 109 Or. 480, 220 P 
142. 


39. Jackson v. Steamboat Rock In- 
dependent School Dist., 110 Iowa 313, 
81 NW 596. 


40. Gardner v. North Little Rock 
Special School Dist., 161 Ark. 466, 257 


SW 73. 


41. McPherson v. Waukegan Tp. 
High School Dist. Bd. of Education, 
235 Ill. A. 426. 


42. See Contracts § 927. 
43. See Contracts § 958. 
44. See Contracts § 959. 
45. See case infra this note. 


[a] Alleged disqualification of 
county superintendent.—A school 


the board of ‘directors in declaring his 
contract violated and terminated, who 
took the matter into the superior 
court on formal complaint against 
the school directors, instead of appeal- 
ing to the county superintendent, on 
the theory that the superintendent 
was disqualified because of participa- 
tion in the hearing before the board, 
has the burden of proof, because re- 
quired to establish such disqualifica- 
tion in the superior court before other 
testimony would be allowed. Smith 
v. Bergevin, 128 Wash. 488, 223 P 593. 


46. See cases infra notes 47-48. 


47. Clipsham v. Grand Prairie 
School Dist., 7 Terr. L. 374. 


48. Neville v. School Dist. No. 1 
School, 36 Ill. 71; Urie v. Pryor Creek 
Bd. of Education, 86 Okl. 265, 208 P 
210. 


49. School Directors v. Kimmel, 31 
Ill. A. 5387; Carver v. Battle Creek Tp. 
School Dist. No. 6, 118 Mich. 524, 71 
NW 859; Tate v. Gentry County 
School Dist. No. 11, 324 Mo. 477, 23 
SW (2d) 1013; Wood v. Consolidated 
School Dist. No. 13, (Mo. A.) 7 SW 
(2a) 1018; Edwards v. Christian 
County School Dist. No. 73, 221 Mo. A. 
47, 297 SW 1001; Ellis County School 
Dist. No. 60 v. Crabtree, 146 Okl. 197, 
294 P 171. 


50. See statutory provisions. 


[a] General dissatisfaction inad- 
missible.—Evidence of general dis- 
satisfaction with a teacher is inad- 
missible to determine whether he was 
properly removed, where only un- 
faithfulness or incompetency will 
justify such removal. Paul v. Hart- 
land School Dist. No. 2, 28 Vt. 575. 


52. Hooper v. Wickes, 88 Cal. A. 
535, 263 P 853. 


53.. Hanney v. Norwegian 
School Dist., 39 Pa. Co. 449. 


54. Jackson v. Grundy County 
School Dist. No. 85, 232 Ill. A. 102. 


55. Jackson v. Grundy County 
School Dist. No. 85, supra. 


56. Morrow y. Ostrander, 13 Hun 
GN Yi.) 22.19: 


57. Baird v. Fremont County 
aoe Dist. No. 25, 41 Wyo. 451, 287 


Tp. 


58. Baird v. Fremont County School 
Dist. No. 25, supra. 


59. Mann v. Le Grand Indepen‘d- 
pri A 52 Iowa 130, 2 NW 


60. Elmore v. Overton, 
548, 4 NE 197, 54 AmR 343. 


61. Mayes County School Dist. No. 
39 v. Hicks, 138 Okl. 148, 280 P 606, 
65 ALR 1092. 


104 Ind. 
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where the one she had was sufficient to authorize 
the making of the contract.°? Where the discharged 
teacher found other employment in another place, 
evidence offered as to the expense incurred in moy- 
ing for the purpose of reducing the amount to be 
deducted from the amount of unpaid wages is not 
admissible unless specially pleaded.®* 


Sufficiency of evidence. Evidence tending to show 
that all trustees attended the meeting at which the 
contract was alleged to have been made, that they 
all consented thereto, and that the alleged terms 
as to compensation and term of service were agreed 
to, is held sufficient to support a verdict for plain- 
tiff. Evidence that plaintiff had made an offer to 
teach under her contract to the only officer of the 
school available is sufficient to support a verdict for 
plaintiff under instruction that an offer to teach pre- 
sented to the officers of the district must be proved 
to justify a verdict for plaintiff.°° On the other 
hand, a verdict for defendant is sufficiently supported 
by evidence that plaintiff, after her marriage, never 
went to the school in person, although she wrote let- 
ters to the board indicating her willingness to con- 
tinue teaching,®® or that the teacher continuously had 
trouble with the pupils of so serious a nature as to 
interfere with the work of the school,*’ or that the 
attendance of pupils had fallen below the statutory 
limit, the legality of the dismissal not being affected 
by the declarations of individual trustees to some 
of the parents that they intended to dismiss the 
teacher for that reason,°* or in an action by a 
school principal, by evidence that he was disquali- 
fied to act as such.®® The defense that the teacher 
acquiesced in his discharge is not sufficiently estab- 
lished by evidence that after his discharge and 
after refusal by the board to allow him to teach 
further he had surrendered the keys of the school 
to the trustees.*° A defense that no contract in ap- 
proved statutory form existed is not sufficiently sup- 
ported by evidence that the irregularity in form was 
due to defendant’s fault and that it had subse- 
quently been remedied in compliance with statutory 
requirements.‘+ Nonpayment of any wages to plain- 
tiff is sufficiently proved by admission in defendant’s 
pleadings, where the answer sets up as excuse for 
nonpayment the failure of plaintiff to perform any 
services under the contract.’? Insubordination and 
political activities on the part of a principal justify- 
ing his discharge is not sufficiently established by 


62. Hull v. Aplington Independent 
School-Dist., 82 Iowa 686, 46 NW 1053, 
48 NW 82, 10 LRA 273. 


Clear Creek County School 
Dist, No. (3 va Nash, 27: Colo. A. 551, 
140 P 478. 72. 

64. School Dist. No. 68 v. Allen, 83 
Ark. 491, 104 SW 172; School Dist. 73. 
No. 27 v. Wheat, (Ark.) 78 SW 755. 


65. Le Claire v. School Dist. No. 28, 
74 Mont. 385, 240 P 391. 


66. Byington v. Joplin School Dist., 
(Mo, A.) 30 SW (2d) 621. 

67. Biggs v. Mt. Vernon School 75. 
City, 45 Ind. A. 572, 90 NE 105. 535, 263 P 853. 


68. Wheatley v. Hancock County 76. 
Division Bd. of Education, 144 Ky. 


SW 73. 
74. 


464, 262 P 862. 


783, 1839 SW 969. 77. 
69. Alexander v. Manton Joint Un- ppc: 
ion School Dist., 82 Cal. A. 330, 255 P y 
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evidence merely of a persistent advocacy of his 
school policies and plans without disrespect or per- 
sonally offensive conduct toward the members of 
the board.7* The making of charges, notice to plain- 
tiff, hearing, and discharge of the teacher by a 
school board having power under the statute to dis- 
charge, together constitute a defense,** except in 
jurisdictions where the statute further provides that 
nothing therein shall deprive any teacher of his 
rights and remedies in the courts. In these juris- 
dictions, the charges and action thereon by the 
school board do not in themselves constitute a de- 
fense, but must be established by independent 
proof.7® 


[§ 357] (4) Trial. Rules governing trials in civil 
actions generally’® apply to trials of actions to re- 
cover damages for breach of a school teacher’s con- 
tract.” 


Questions of law and fact. Ordinarily it is a ques- 
tion for the jury whether or not the rules, for a 
violation of which a teacher was dismissed, are 
reasonable,** whether or not the length of term stip-. 
ulated in a superintendent’s contract was a reason- 
able exercise of the board’s diseretion,?® whether or 
not the teacher acted with due diligence in withhold- 
ing the contract before signing and mailing it to the 
board,®° and whether, under the circumstances, the 
board was justified in revoking its offer after the 
time for acceptance had expired without receiving 
any acceptance from the teacher,’! whether or not 
the teacher who was removed or dismissed was in- 
competent,®? or whether other causes existed for 
his removal or dismissal,** and whether the teach- 
er sustained any damages resulting from the 
breach.** Parol evidence of the contents of a letter 
accepting appointment as school teacher may make 
the nature of the contents a question of fact for the 
jury.°° The legal effect of minutes of a board meet- 
ing on the existence of the contract between board 
and teacher is a question of law for the court.$¢ 


Instructions. An instruction stating the standard 
of skill, efficiency, and diligence required of the 
principal of a small school was that ordinarily re- 
quired in similar schools is not erroneous as set- 
ting up too low a standard in the absence of evi- 
dence either in the nature of the school or the terms 
of the contract requiring services of a higher grade.*? 
An instruction that a teacher may be dismissed if 


Schools, 175 Mich. 105, 140 NW 1001. 


80. Ward v. Harrison Tp. Rural 
School Dist. Bd. of Education, 36 Oh. 
A. 557, 173 NE 6384. 


81. Ward v. Harrison Tp. Rural 
School Dist. Bd. of Education, supra. 
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83. McCutchen v. Windsor, supra; 
Urie v. Pryor Creek Bd. of Education, 
86 Okl. 265, 208 P 210. 
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School Dist., 175 Ark. 274, 299 SW 11. 
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86. Jackson v. Grundy County 
School Dist. No. 85, 232 Ill. A. 102. 
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Ark, 606, 170 SW 561. 
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it appears from the evidence, and the jury so find, 
that he is not a fit person to be a teacher, that he was 
incompetent to teach and could not manage or ¢on- 
trol the school, is not erroneous as leaving it to the 
jury to say what constituted good cause for dis- 
charge.*§ 
base plaintifi’s right to recover on his having been 
employed to teach the whole school, and others on 
his having been employed to teach only the ad- 
vanced grades, are inconsistent and misleading.*® 


[§ 358] (5) Damages Recoverable. Rules gov- 
erning damages recoverable for breach of ordinary 
contracts of employment®® are applicable to deter- 
mine the measure of damages recoverable in favor 
of a teacher, in case of a breach of his contract of 
employment.®! Prima facie, wages for the entire 
term of the contract subsequent to the breach and 
wages already earned and unpaid are recoverable,°? 
and for a gross sum for the entire school year, and 
without any fault on the teacher’s part some act is 
done which entitles him to consider the contract 
as rescinded, he is entitled to recover the whole 
stipulated sum, minus payments that may have been 
made to the teacher by the board.®? Under the plead- 
ing and proof of the defendant, this amount may be 
reduced by what the teacher might by the exercise 
of reasonable diligence have earned or actually did 
earn in the same line of employment.®°* The amount 
to be deducted, however, is the net amount received 
by the teacher from outside sources after reducing 
the entire amount received by the amount of added 
expense incurred in securing and retaining the new 
employment,®® unless an offer of other employment 
was made and refused without justification.°* It 
has been held, however, that the expense of pro- 
curing an election to another office, the term of which 
exceeded that of the unexpired period of employ- 
ment, cannot be deducted.®* If the contract is bro- 
ken by the district it is the duty of the teacher to 
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School Dist. No. 2, 159 Wis. 149, 149 94. 
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Mo.—Boswell v. Newton County 
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use all reasonable diligence to secure other similar 
employment, so as to mitigate the damages;°* but 
no such duty rests upon a teacher whose services 
are suspended temporarily while there are no pupils 
at the school, her contract to teach remaining in 
force and a statute prohibiting her to accept other 
employment while under contract to teach.°® Where. 
a teacher’s contract is annulled by the school board 
during a vacation and before the time for commenée- 
ment of his services, the teacher need not seek oth- 
er employment immediately, but may insist upon 
the contract and tender his services at the stipulated 
time.t He is not required to seek or accept employ- 
ment in a school or grade lower than that for which 
he was employed under the contract,’ or in a different 
locality ;* but a teacher is not justified in refusing 
an offer of employment at the same salary in the 
same locality merely on the ground that the offered 
school is of a lower grade than the school in which 
he had contracted to teach. If he obtains other 
employment, and earns wages amounting to as much 
as he could have recovered under his first contract, 
nominal damages may be recovered.° Where a teach- 
er compromises his claim with the school board, his 
right to recover the full amount fixed by the com- 
promise agreement will not be affected by his later 
accepting other employment for the term included 
in his first contract.° A teacher cannot recover dam- 
ages for injury to his business reputation or for men: 
tal suffering because of his wrongful discharge.” 


[§ 359] (6) Judgment and Execution. The avail- 
ability of particular funds for payment of judgments 
obtained by wrongfully discharged school teachers 
is determined by the statutes. Where the statute so 
provides® a judgment for current wages earned by a 
school teacher, should be paid by warrant on the 
teachers’ fund,'® but a judgment for damages for 
breach of contract preventing the plaintiff from earn- 
ing wages in a former year must be collected by spe- 


Byrne v. Struble Independent 
School Dist., 139 Iowa 618, 117 NW 


99. James _v. Troy School, Tp., 
(Iowa) 229 NW 750. 


¢ Farrell v. Rubicon Tp. School 
Dist. No. 2, 98 Mich. 48, 56 NW 1053. 


2. Shill v. Rock Creek School Tp., 
209 Iowa 1020, 227 NW 412; Byrne v. 
Struble Independent School Dist., 139 
Iowa 618, 117 NW 983; Farrell v. 
Rubicon Tp. School Dist. No. 2, 98 
Mich. 48, 56 NW 1053. 


Shill v. Rock Creek School Tp., 
209 Iowa 1020, 227 NW 412; Byrne v. 
Struble Independent School Dist., 139 
Iowa 618, 117 NW 988. 


Tp. School 


Cons. School Dist. No. 8, (A.) 10 SW 
(2d) 665. 


N. Y.—Barringer v. Powell, 230 N. 
Y. 37, 128 NE 910. 


Oh.—Bowling Green Tp. School 
Dist. v. Breese, 15 Oh. Cir. Ct. N. S. 
497. 


Okl1.—Ellis County School Dist. No. 
60 v. Crabtree, 146 Okl. 197, 294 P 171. 


Wyo.—Durst v. Niobrara County 
School Dist. No. 2, 39 Wyo. 442; 273 
P 675, 

93. Sprague v. Morgan, 7 Ala. 952; 


Nielsen v. Richards, 69 Cal. A. 533, 
232 P 480; Costello v. Hazle Tp. School 


renee Dist. No. 1, 109 Or. 480, 220 P 
142. 


Wis.—State v. Milwaukee School 
Bd., 179 Wis. 284, 191 NW 746; Clune 
v. Buchanan School Dist. No. 8, 166 
Wis. 452, 166 NW 11. 


95. Clear Creek County School 
Dist. Nor ‘3° Vv. Nash, 2:7 Colo, A’. "551; 
140 P 473; Ryan v. Mineral County 
High School Dist., 27 Colo. A. 68, 146 
P 792. 


96. Ryan v. Mineral County High 
School Dist., supra. 


97. Gardner v. North Little Rock 
Special School Dist., 161 Ark. 466, 257 
SW 73, 


4 Ryan v. Mineral County High 
School Dist., 27 Colo. A. 63, 146 P 792. 


5. Doyle v. School Directors, 36 Ill. 
A. 653. 


6. Smith v. Cloud, 28 Cal. A. 453, 
152 P 950. : 


7. Durst v. Niobrara County Schoo! 
Dist. No. 2, 39 Wyo. 442, 273 P 675. 


8. State v. Putnam, 103 Nebr. 846, 
174 NW 609. 


9. See statutory provisions. 
10. See infra § 393. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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cial levy.12 


[§ 360] (7) Appeal. A teacher’s application for 
employment cannot be considered by the court on 
appeal where it was not produced at the trial, nor 
its absence accounted for and its contents shown.*? 
Error in not submitting to the jury parol evidence 
of the contents of the teacher’s letter accepting ap- 
pointment and in directing verdict for the teacher 
is harmless where there was no contention by the 
board that the contents of the letter were not cor- 
rectly stated.1% Also, where the allegations of the 
complaint as to a teacher’s employment are admit- 
ted by the answer, proof as to the manner of employ- 
ment is unnecessary, and errors committed by the 
court in admitting evidence to prove such employ- 
ment are immaterial.* 


[§ 361] d. Reinstatement.1*> A public school 
teacher who, under a positive provision of the stat- 
ute, has a fixed tenure of office or can be removed 
only in a certain manner prescribed by the statute, 
is entitled to reinstatement if he has been removed 
from his position in violation of his statutory 
rights;1® but a teacher who has no fixed tenure of 
office under the statute and whose contractual rights 
only are violated by the wrongful removal is not 
entitled to reinstatement,'? except in jurisdictions 
where the statute allows an appeal from an order of 
the board to the court and a trial de novo in school 
matters,?® or where the statute provides for appeal 
to a state board or officer, and on such appeal a 
reinstatement is ordered.1® The order of the state 
board reinstating the teacher is final,?° although it 
has been held that it is final only as to matters of 
fact, and may be reversed by the court for errors of 
law.?1_ Where a teacher appointed to a particular 
grade has been temporarily assigned to another and 
higher grade, he is entitled to reinstatement in the 


11. State v. Putnam, 103 Nebr. 846, 22. 
174 NW 609. 


12. Boswell v. Newton County 
Cons. School Dist. No. 8, (Mo. A.) 10 23. 
SW (2d) 665. 


13. Boswell v. Newton County 24. 
Cons. School Dist. No. 8, supra. 


14. Fitzgerald v. Spokane County 25. 
ae Dist. No. 20, 5 Wash. 112, 31 P 


Matter 
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Peo. v. New York City Bd. of 
aN wee 110 Misc. 587, 181 NYS 


Peo. v. New York City Bd. of 
Education, supra. 


of Grendon, 114 App. 
Div. 759, 100 NYS 2538. : 


Barhite v. West New York Bd. 
a Education, 86 N. J. L. 674, 92 A 
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position to which he was originally appointed after 
the expiration of the temporary assignment,?? es- 
pecially where the parties have construed the stat- 
ute as giving him that right.2* A woman teacher 
who marries and resigns because of a by-law making 
marriage ground for dismissal is not entitled to re- 
instatement after the by-law has been held invalid 
by the court, on the ground that her resignation had 
been obtained’ from her by fraud and duress.** A 
teacher entitled to reinstatement must act without 
delay.2> The position to which he demands to be 
reinstated must be the position to which he claims 
to have been originally appointed or elected,?* and 
he must allege facts sufficient to entitle him to rein- 
statement.?7 He cannot be reinstated on grounds 
not claimed before the board which removed him,?* 
nor on grounds disproved by the facts as alleged in 
his own pleading.?°® 


[§ 362] G. Restraining Illegal Appointment or 
Employment or Discharge.*® An injunction will is- 
sue at the instance of the taxpayers or patrons of a 
school to restrain the illegal appointment or employ- 
ment of a teacher,*! such as to restrain the employ- 
ment of one who has no legal certificate or license,** 
or of one whom the voters of the district have regu- 
larly decided they do not desire.*? Also a county 
superintendent may sue the directors of a school dis- 
trict to restrain them from illegally appointing a 
teacher not qualified to teach,?* although there is 
authority to the contrary.*®> Taxpayers, however, 
cannot maintain an injunction to restrain the school 
authorities from breaking a contract with a teacher 
where they are deprived of no right to instruction for 
their children,?® nor can they by the extraordinary 
remedy of injunction compel the school board to 
keep its present superintendent and enjoining it 
from engaging another in his place.** Nor ean the 


sit or act as a member of the board 
of education in hearing and determin- 
ing charges which he had, as prose- 
cutor, laid before the body; the fact 
being, as it appeared from his own 
pleading, that he did not sit or act 
as a member of the board in the final 
determination of the charges. Gros- 
jean v. San Francisco Bd. of Educa- 
tion; 40 Cal. A. 434, 181 P 113. 


30. Appropriateness of injunction 
as remedy see Injunctions §§ 395, 396. 


15. Proceedings to secure rein- 
statement see Mandamus § 338. 


16. Saxton v. Los Angeles Bd. of 
Education, 206 Cal. 758, 276 P 998; 
Francis v. Jones, (Cal. A.) 293 P 803; 
Dutart v. Woodward, 99 Cal. A. 736, 
279 P 493; La Shells v. Hench, 98 Cal. 
A. 6, 276 P 377. 


17. Taylor v. Marshall, 12 Cal. A. 
549, 107 P 1012; State v. Gallup Bd. 
of Education, 18 N. M. 183, 1385 P 96, 
49 LRANS 62. 


18. Downs v. Bruce Independent 
School Dist. No. 49, 45 S. D. 326, 187 
NW 620. ; 


19.° Prince George’s County School 
Bd. v. Manning, 123 Md. 169, 90 A 839. 


20. Taylor v. Marshall, 12 Cal. A. 
549, 107 P 1012; “Prince George’s 
County School Bd. v. Manning, 123 
Md. 169, 90 A 839. 


21. Brazora Independent School 
Dist. v. Weems, (Tex. Civ. A.) 295 
SW 268 (holding that there were no 
errors of law and that the order of 
the state board reinstating the teach- 
er should be affirmed). 


[a] Laches.—A delay of nearly a 
year in applying for a reinstatement 
constitutes such laches as will justi- 
fy the denial of a teacher’s applica- 
tion for mandamus against the school 
board. Matter of Grendon, 114 App. 
Div. 759, 100 NYS 253. 


26. Clark v. Eureka School Dist. ’ 


Bd. of Education, 64 Cal. A. 757, 222 
P 854. 


27. Bland v. Galt Joint Union 
High School Dist., 67 Cal. A. 784, 228 
P 395; Clark v. Eureka School Dist. 
Bd. of Education, 64 Cal. A. 757, 222 
P 854; Grosjean v. San Francisco Bd. 
of Education, 40 Cal. A. 434, 181 P 
11:3; 


28. Grosjean v. San Francisco Bd. 
of Education, 40 Cal. A. 434, 181 P 
abi hate, 


29. See case infra this note. 


[a] Superintendent not sitting as 
member of board.—A school-teacher, 
dismissed from her position, cannot 
object, on application for mandamus 
for reinstatement, that the superin- 
tendent of schools was disqualified to 


Remedy of aggrieved teacher see 
supra § 349. 

31. Lindblad v. Normal _ School 
Dist. Bd. of Education, 221 Ill. 261, 
77 NE 450 [rev 122 Ill. A. 617]. 


32. Martin v. Jamison, 39 Ill. A. 
248; Perkins v. Wolf, 17 Iowa 228. 


33. O’Brien v. Moss, 131 Ind. 99, 30: 
NE 894, 


34. Catlin v. Christie, 15 Colo. A. 
291, 63 P 328. 


35. Perkins v. Wolf, 17 Iowa 228 
(holding that a county superintendent 
of common schools cannot maintain a 
bill restraining a person from teach- 
ing. a school, the treasurer of the 
town from paying him, and the dis- 
trict director from permitting the use 
of the schoolhouse, on the ground that 
such party has no certificate to 
teach). 

36. Schwier v. Zitike, 136 Ind. 210, 
386 NE 30. 

37. Jensen v. Hennepin County In- 
dependent Cons. School Dist. No. 85, 
160 Minn. 233, 199 NW 911. 
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question as to who is legally employed to teach a 
school be properly determined in an action to re- 
strain one who assumes to act as director, or a teach- 
er employed by him, from interfering with the 
unless the action is based on alleged 


school,*§ 
fraud.?® 


[§ 363] H. Compensationt°—1. Right and Liabil- 
ity—a. In General. As a general rule a school-teach- 
er is entitled to the compensation agreed to be paid 
to him when, and only when, he has been regularly 
appointed, and has performed his services in at least 
substantial compliance with the terms of his con- 
tract of employment,*+ and with the requirements 
of the law,*?-and the rules and regulations of the 
school board, which either expressly or impliedly 
are made a part of the contract.** 
is an entire one, the teacher must perform services 


38. Soldier Dist. Tp. v. Barrett, 47 
Iowa 110. 

39. See case infra this note. 

[a] Action between school direc- 


tors.—A teacher appointed by fraud- 
ulent practices of the school direc- 
tors, in place of a lawfully appointed 
teacher fraudulently removed, may be 
enjoined at the instance of other di- 
rectors who claim to have been the 
victims of the fraud. McCue v. Hol- 


leran, 7 Del. Co. (Pa.) 458, 9 Kulp 
433. 
40. Cross references: 


Exemption of school-teachers” salary 
see Exemptions §§ 53, 116. 


Garnishment against salaries of 
school officers and teachers see Gar- 
nishment § 220. 

Pay for attending teachers’ institutes 
see infra § 370. 


Rights under contracts with de facto 
officers see supra § 306. 


41. Section Sixteen v. Criswell, 6 
Ala. 565; Adkins v. Mitchell, 67 Ill. 
511; Barry v. Alsbury, Litt. Sel. Cas. 
(Ky.) 149. 

[a] Teaching at designated place. 
—A stipulation that the teacher shall 
teach at a designated place is a con- 
dition, the performance of which, or 
offer to perform which, the teacher 
must show before he can recover the 
compensation agreed on in the con- 
tract of employment. Bird v. Thorn- 
burgh, 1 B. Mon. (Ky.) 4. : 


42. Noble v. White, 77 SW 678, 25 
KyL 1282. 


{a] Violation of law as to admis- 
sion of pupils.—That a teacher admits 
as scholars those not entitled by law 
is a good defense to an action by him 
to recover the amount of a subscrip- 
aid of the common school 


tion in 
fund. Chalmers v. Stewart, 11 Oh. 
386. 

[b] Minimum wage.—Where the 


statute so provides, a teacher who ac- 
tually teaches is entitled to a mini- 
mum wage independent of contract, 
so that to this extent recovery can be 
had even though the contract which 
was made is unenforceable. Mitchel- 
tree School Tp. v. Hitchcock, 55 Ind. 
A. 698, 103 NE 883; Mitcheltree 
School Tp. v. Parker, 55 Ind. A. 699, 
103 NE 8838; Mitcheltree School Tp. 
y. Akles, 55 Ind. A. 699, 103 NE 883; 
Mitcheltree School Tp. v. Herrington, 
55 Ind. A. 700, 103 NE 883; Mitchel- 
tree School Tp. v. Marley, 55 Ind. A. 
700, 103 NE 883; Mitcheltree School 
Tp. v. Chastain, 55 Ind. A, 698, 103 
NE 883; Mitcheltree School Tp. v. 
Baker, 53 Ind. A. 472, 101 NE 10387. 
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for the entire term to entitle himself to compensation 
for any part of it,4* and it has been held that a 
contract to teach a given number of months at a 
given rate per month is an entire contract within 
the meaning of this rule;*® but if the contract is 


severable, the teacher may recover for any portion 


thereof that he has completed.*® 


entitled to his 


If the contract 


Necessity of certificate or license 
see Supra § 265. 


43. Jacksonville v. Akers, 11 Ill. 
A. 393; O’Connor v. Hendrick, 184 N. 
Y. 421, 77 NE 612, 7 LRANS 402. 


[a] Wearing religious garb in vi- 
olation of rule.—A refusal to comply 
with a regulation as to the wearing 
of a religious garb, after notification 
thereof, forfeits a teacher’s right to 
further compensation under his con- 
tract of employment. O’Connor v. 
Hendrick, 184 N. ¥. 421, 77 NE_612, 
7 LRANS 402. 


[b] Full salary during sickness.— 
A regulation of the board of education 
is reasonable which grants a teacher 
full salary during absence from duty 
because of sickness for thirty days, 
and provides for the employment dur- 
ing such absence of a substitute to 
be paid by the teacher, and a teacher 
so absent and who has paid a substi- 
tute has a right to her full salary 
which has accrued during such ab- 
sence. District of Columbia v. Dean, 
SS FAD DN CDE C)ewvez: 


eas Ark.—Turner v. Baker, 30 Ark, 
6. 


Ga.—Hill v. Balkcom, 79 Ga. 444, 5 
SE 200. 


Miss.—Wayne County v. 
TMA MISS 715195, °7 5) 5 GOON 


Vt.—Clark v. Pawlet School Dist. 
INO ty PD Wass Males 


Wash.—Kimball v. Spokane County 
School Dist. No. 122, 23 Wash. 520, 
Gombe. 


45. Turner v. Baker, 30 Ark. 186. 


46. Hill v. Balkcom, 79 Ga. 444, 5 
SE 200, 


47, (Singleton, v. Austin, 2% Tex: 
Civ. A. 88, 65 SW 686; Randolph v. 
Sanders, 22 Tex. Civ. A. 3381, 54 SW 
621. 


[a] Failure to demand reassign- 
ment on closing of school.—One em- 
ployed by the board of public instruc- 
tion of a county to teach a named 
school ‘fas assistant, or such other 
public school as the board may elect, 
commencing on the 6th day of Octo- 
ber, | L019 itor athe terme jor jseven 
months,” has no cause of action 
against such board for breach of con- 
tract where a school is closed before 
the expiration of the term, if she then 
departs from the county without no- 
tice to or authority or instructions 
from such board; and makes no effort 
to be assigned to any other school in 
the county. Marion County Bd. of 
Publie Instruction v. Cannon, 83 Fla. 


Hopper, 


A teacher is also 
compensation under the contract 


where, although he does not teach, he, at the instance 
of the school board, holds himself in readiness to 
perform his duties,4?7 or where actual performance 
is prevented by some act or omission on the part of 
the school authorities.*® 
his right to his salary by obeying the unlawful di- 
rections of the board issued through mistake or error 
in judgment as to their rights,*® or by refusing to 
obey the directions of the board to expel a child 
where he had no legal-ground for doing it,°° or by 


A teacher does not forfeit 


602, 92 S 149. 


48. Charlestown School Tp. v. Hay, 
74 Ind. 127; Wood v. Consolidated 
School Dist. No. 13, (Mo. A.) 7 SW 
(2d) 1018; Leclere v. Perigord School 
ists 19 Sask. L. 435, [1925] 3 DomLR 


[a] Closing school.—(1) Where the 
school board, in order that the older 
boys might engage in farm work, 
closed the school a month earlier than 
the teacher’s contract provided for, 
the teacher was entitled to recover 
his salary for the full term. Smith 
v. Marion County School Dist. No. 64, 
89 Kan. 225, 131 P 557, AnnCas1914D 
1396 (2) Where performance of a 
teacher’s contract is rendered impos- 
sible by act of God or by the public 
enemy, the district is relieved from 
liability; but where the school is 
closed on account of a contagious dis- 
ease or destruction of the school 
building by fire, and the teacher is 
ready and willing to continue his du- 
ties under the contract, no deduction 
can be made from his salary for the 
time the school is closed. Phelps v. 
Wayne County School Dist. No. 109, 
302 Ill. 193, 134 NE 312, 21 ALR 737 
[rev 221 Ill. A. 500]. 


[b] Repealing ordinance authoriz- 
ing appointment.—Where a superin- 
tendent is appointed under a statute 
which manifestly contemplates an ap- 
pointment for the school year, he is 
entitled to recover for services ren- 
dered during the year for which he 
is elected, although they are rendered 
after the repeal of an ordinance au- 
thorizing his appointment. Kimball 
v. Salem, 111 Mass. 87. 


[ec] Excusing teacher from attend- 
ance.—A school teacher could recover 
her salary, although she had not at- 
tended school after the second week, 
where no scholars appeared and the 
school authorities told her that she 
need not attend. James v. Troy 
School Tp., (lowa) 229 NW 750. 


Effect of wrongful removal see in- 
fra § 374. 


49. See case infra this note. 


[a] Wrongful exclusion of colored 
pupil from the benefits of a white 
school in a district which had no sep- 
arate schools, by the teacher under 
the direction of the local directors 
does not defeat the right of such 
teacher to his wages, duly certified 
by such directors. State v. Blain, 36 
Oh. St. 429. 


50. Leclerc v. Perigord School 
Dist., 19 Sask. L, 485, [1925] 3 DomLR 
578. 


For later cases, developments and chang‘es in the law see Annotations, same title and section number, 
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failing to comply with board regulations made dur- 
ing his employment and of which he had no notice 
or knowledge,®! or because parents neglect or refuse 
to send their children to his school.°* Where a 
teacher has contracted to accept a certain sum as his 
entire compensation, he is not, in the absence of 
statutory provision to the contrary, entitled to re- 
tain money paid by an adjoining county for pupils 
permitted to attend the school which he is teach- 
ing.°® 


[§ 364] b. Persons Liable—(1) In General. The 
liability for a teacher’s compensation is generally 
upon the board, officers, or corporation which is 
charged with the duty of supporting the schools,°* 
and the teacher may hold them personally liable if 
they are parties to the contract,®® or if they have 
been guilty of misapplication of funds available for 
payment of his salary.°® So, also, an agent of the 
school board to whom money has been given to pay 
over to the teacher becomes personally hable to the 
teacher therefor if it is not paid.®? Liability for 
the teacher’s salary may be imposed on two schools 
under a contract apportioning it between them.°® 


[§ 365] (2) Subscribers. A stipulation in a con- 
tract between a teacher and several subscribers that 
each subscriber shall pay severally for each scholar 
subseribed by him binds the subscriber whether or 
not he sends a scholar to the school;®® and a fur- 
ther stipulation in such a contract that either party 
may discontinue the school at the end of any quarter 
means that the teacher or a majority of the’ sub- 
seribers may terminate the school, and one subscrib- 
er is not exonerated or his responsibility reduced by 
discontinuing to send scholars.®° 


[§ 366] c. Necessity of Certificate and Indorse- 
ment. While a certificate of qualifications or license 
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to teach is necessary to appointment and to employ- 
ment as a public school teacher,®! a board refusing 
to permit a teacher to enter on her employment un- 
der her contract cannot defeat liability for salary by 
showing that at the time the contract was executed 
she had no health certificate,°* or that the certificate 
of qualifications which she had expired on the day 
she began to teach, the statutory requirement in 
either case being met by her securing a new certifi- 
eate before she commenced her services under her 
contract.°? A teacher without a proper certificate 
cannot recover his wages from the agent who em- 
ployed him,** unless the money has been paid to 
such agent to be paid by him to the teacher.®® In 
the absence of statutory or contractual provision a 
certificate is not required of a superintendent as a 
condition precedent to payment of his salary.®® 
Where the district committee pays wages to a teach- 
er for services rendered under a certificate from 
another county which the county superintendent had 
promised to indorse,*’ the distriet cannot: recover 
the payment from its committee on the ground that 
the teacher did not have a properly indorsed certifi- 
cate, where it appears that the superintendent died 
soon after his promise, and the office thereafter was 
vacant.°§ 


[§ 367] d. Necessity of Appointment or Election 
and Valid Contract—(1) In General. Recovery of 
compensation by a teacher is conditioned on appoint- 
ment or election to the position for which wages are 
sought,°® and on a contract for his services.7° <A 
teacher is not entitled to compensation under an il- 
legal contract,*1 or under a contract which the board 
had no power to make,*? or did not make in its cor- 
porate capacity,*? or under a contract which the 
teacher induced by fraudulent representations ;7*4 
but a teacher does not forfeit his right to compensa- 


51. Perkins v. Green County School 
Dist, INo. 2,761 Mo. As 512; 


52. Doyle v. School Directors, 36 
Til. A. 653. 


53. Stephens County Bd. of Educa- 
Po v. Palmer, 134 Ga. 662, 68 SEH 


{a] Rule applied.—Where a county 
board of education contracted with 
plaintiff to teach a common school, 
located near the county line, at forty 
dollars per month, plaintiff, in accept- 
ing such salary, had no right to also 
accept money from the county school 
funds of the other county, on account 
of pupils from that county who at- 
tended the school; and, he having re- 
ceived money therefrom, the board of 
education employing him was liable 
only for the difference between what 
he had received from the other coun- 
ty and the forty dollars a month con- 
tracted for. Stephens County Bd. of 
Education v. Palmer, 134 Ga. 662, 68 
SE 583. 


54. Norton v. Soule, 75 Me. 385; 
Clark v. Great Barrington, 11 Pick. 
(Mass.) 260; Stebbins v. Columbia 
School Dist., 16 N. H. 510; Tolman y. 
Marlborough, 3 N. H. 57. 


55. Fox v. Carfagnini, 6 New- 
foundl. 24. 
56. Powell v. Mathews, (Tex. Civ. 


A.) 280 SW 903. 


[a] Personal liability of officer.— 
Where a subschool director enters in- 
to a written contract of employment 


[56 C. J.—27] 


with a teacher, who has no certificate 
and the contract is not approved by 
the president of the board and he is 
notified to stop teaching, such sub- 
school director is not individually li- 
able for his services. Slone v. Berlin, 
88 Iowa 205, 55 NW 341. 


57. Dore v. Billings, 26 Me. 56. 


58. Clay v. Cedar Falls Independ- 
ent School Dist., 187 Iowa 89, 174 NW 
47, 

59. Bird v. Thornburgh, 1 B. Mon. 
(Ky.) 4. 

60. Bird v. Thornburgh, supra. 

61. See supra §§ 265-268. 


62. Tate v. Gentry County School 
Dist. No. 11, 324 Mo. 477, 23 SW (2d) 
1013. 


63. Tate v. Gentry County School 
Dist. No. 11, supra. 
64. Jose v. Moulton, 37 Me. 367. 


See Tolman v. Marlborough, 3 N. 
H. 57 (holding that an agent who 
pays out his own money to a teach- 
er without a certificate cannot com- 
pel the district to reimburse him). 


65. Dore v. Billings, 26 Me. 56. 


66. Ladner v. Talbert, 121 Miss. 
592, 83 S 748. 


67. See supra § 284. 


68. Clarendon Schoel Dist. 
v. Brown, 55 Vt. 61. 


[a] Certificate made out at prop- 
er time by the proper officer upon 


No. 9 


\ 


satisfactory evidence of the teach- 
er’s qualifications is valid, and takes 
effect from its date, although by 
some accident or neglect the certifi- 
cate is not put into the teacher’s 
hands. Blanchard vy. Warren School 
DistiiNos 1s t2 9 wvitertoe. 


69. Thomson vy. New York City 
Bd. of Education, 136 App. Div. 721, 
121 NYS 491 [aff 201 N. Y. 457 mem, 
94 NE 1082 mem]. 


70. Lucas v. Louisville Bd. of Ed- 
ucation, 148 Ky. 15, 146 SW 34. 


71. Galentine v. Washington Dist. 
Tp., (Iowa) 82 NW 993; Skinner v. 
Bateman, 96 N. C. 5, 1 SE 538; Campe 
v. Loudon Dist. Bd. of Education, 95 
W. Va 536, 121 SE 735. 


72. Ark.—Brassfield v. Jones, 125 
Ark. 415, 188 SW 1181. 


Iowa.—Mulhall v. Pfannkuch, 206 
Iowa 1139, 221 NW 833. 


Ky.—Grant County Bd. of Educa< 


tion v. Chandler, 144 Ky. 348, 138§& 
SW 271. 

Me.—Michaud v. St. Francis, 127 
Me. 255, 143 A 56. 

Tex.—Ussery v. Laredo, 65 Tex. 


406. 


N. B.—Bright Parish School Dist- 
No. 7% v. Yerxa, 40 N. B. 351. 

73. Birmingham vy. Hungerford, 
TOLUCA PMCOnt)*4i4t 


74. Connor v. Lasseter, 98 Ga. 708, 
25 SE 830. 
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tion by accepting employment from officers whose 
title to their offices he knew was in dispute,’ or 
from a district whose authority to employ was in 
dispute and subsequently found not to exist, where 
at the time the contract was made it claimed to have 
authority and is estopped from denying it,’* or from 
officers of a district which is afterward consolidated 
with another district,*? or from officers of a consoli- 
dated district where the order creating it has been 
issued but is not complete because of failure to lo- 
cate the school site with certainty.’* The teacher 
has no right of recovery, however, where, before the 
date of the contract, there had been a division of the 
territory of the district, and the officers of the old 
district, with whom the contract had been made, had 
lost jurisdiction over the school] for which the teacher 
had been employed.’ 


[§ 368] (2) Necessity of Contract in Writing. 
Where the statute requires a written contract for 
particular teaching services,®® a teacher cannot re- 
cover for services actually rendered in the absence 
of the written contract.*4 Where a statute does not 
require the contract to be in writing, or where the 
statute containing such requirement is construed not 
to apply,®? a teacher is entitled to compensation for 
the time he has served even though his employment 
is not under a written contract.** 


[§ 369] e. Necessity of Personal Services.** In 
the absence of waiver, a teacher’s contract is, as a 
‘general rule, for his personal services,*® and he can- 
not recover compensation. under his contract on the 
basis of a performance of the service by a substitute, 
however competent;*® nor is the estate of a deceased 
teacher entitled to compensation for the term of the 
contract subsequent to the teacher’s death,®’ even 


75. Davis v. Connor, 52 SW 945, | 321. 
21 KyL 658. 82. 


76. Hull v. Pleasant Valley Dist. 83. 
Tp., 41 Iowa 494. 
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Dist., 19 Sask. L. 435, 
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though she died during a vacation period after the 
teaching services required of her by the contract had 
been fully performed.*8 A school board cannot with- 
hold a teacher’s wages because she entrusted the 
teaching to some of the older pupils where such prac- 
tice was not against the rules of the board and was 
rendered necessary by the crowded condition of the 
school.8° 


[§ 370] f. Necessity of Attendance at Teachers’ 
Institutes and Educational Conventions. Where the 
statute so provides, teachers employed in the public 
schools8®% and required to attend a teachers’ in- 
stitute,s°% are entitled to be paid for attendance®® 
or for teaching on the faculty of the institute the 
amount fixed by statute,®! in addition to their regu- 
lar monthly salaries for their services as teachers in 
the schools,®? and a provision in a contract of em- 
ployment by which the teacher is required by the 
board to waive her rights to such pay is contrary to 
publie policy and void.®? The right to compensation 
for attendance at the institute may extend to teach- 
ers who have already been employed for the ensuing 
year but whose schools do not open until after the 
holding of the institute,°* and to those who at the 
time of the institute have not yet been but are there- 
after engaged within a period fixed after the close 
of the institute.°®> The right of a teacher to be-paid 
for attendance at a teachers’ institute is not affected 
by the fact that the institute was held during the 
summer vacation.°® Superintendents, principals, 
and supervisors are not entitled to be paid out of 
the district funds for their expenses while attending 
educational conventions, where their attendance is 
not required by statute;®* but, where under stat- 
utory authority employees are delegated by school 
directors to attend such conventions, they are enti- 


and under such statute teachers at- 
tending such institutes are entitled 
to be paid therefor at their per diem 
rates for actual teaching, not exceed- 
ing the maximum fixed by law. In 
re Teachers’ Institutes, 6 Pa. Co. 24. 


[1925] 3 Dom 


314 (holding that since the new dis- 
trict has become entitled to all the 
property rights, and assets of the 
old districts, it is also liable to all 
just claims against such districts). 


78. Alexander v. State, 158 Miss. 
neal 127 S 696 [foll (Miss.) 127 S 
699]. 


79. Earley v. Lawton School Dist. 
No. 41, 23 N. D. 565, 1837 NW 821. 


80. 


gl. 
School Dist., 
350. 


[a] For teaching high school sub- 
jects.—Under a statute requiring 
written contracts between the coun- 
ty board of education and the local 
boards for joint conduct of a high 
school, and a statute providing that 
no teacher shall be required to teach 
high school subjects except by writ- 
ten contract, common school teach- 
ers who teach high school subjects 
to pupils under a resolution of the 
county board of education, but with- 
out a written contract, cannot re- 
cover compensation for their serv- 


See statutory provisions. 


Green v. Snellville, Cons. 
39 Ga. A. 173, 146 SEH 


ices. Hopkins County Bd. of Edu- 
cation v. Dudley, 154 Ky. 426, 157 
Sw 927. 


Necessity of writing see supra § 


84. Request that pregnant teach- 


er absent herself from classroom see | 


infra § 375. 


Sickness or death of teacher as 
breach of employment contract see 
supra § 327. 


85. See supra §§ 325-327. 


86. School Directors v. Hudson, 88 
Ill. 5638. 


87. Donlan v. Boston, 
285, 111 NE 718. 


88. Donlan v. Boston, supra. 


89. Perkins v. Green County 
School Dist. No. 2, 61 Mo. A. 512. 


89%. See statutory provisions. 
89144. See supra § 286. 


90. BGeverstock v. Bowling Green 
School Dist. Bd. of Education, 75 Oh. 
St. 144, 78 NE 1007 [aff 28 Oh. Cir. 
Ct. 187]; In re Teachers’ Institutes, 
6 Pa. Co. 24. 


[a] Per diem rate allowed for ac- 
tual teaching.—A statute requiring 
school boards to pay the teachers 
employed in the public schools for 
attendance on the sessions of the an- 
nual county institutes, includes 
teachers who have been employed 
prior to the statute, and whose 
schools are open subsequent thereto; 


223 Mass. 


91. See case infra this note. 


[a] Pro rata of tuition collect- 
ed.— Where plaintiff, who held a first 
grade teachers’ certificate and had- 
taught for ten years was designat- 
ed as one of the faculty for a sum- 
mer normal institute for colored 
teachers, the holding of which was 
authorized by the state superintend- 
ent of public schools, plaintiff was 
qualified to be a member of the fac- 
ulty within the statute, and, where 
no reason appeared to the contrary, 
he was entitled to his pro rata of 
the tuition collected. Williamson v. 
Carr, (Tex. ‘Civ. A.) 219 SW 1116, 


92. Beverstock v. Bowling Green 
School Dist. Bd. of Education, 75 Oh. 
St L44a°78 “NE 1007 [atl 28 "One Giz 


Ct. 187]; In re Teachers’ Institutes, 
6 Pa. Co. 24. 
93. Burton v. Elizabeth Tp. Ba. of 


Education, 5 OhNPNS 294. 


94. Bowling Green School Dist. v. 
Beverstock, 28 Oh. Cir. Ct. 187. 


95. Bowling Green School Dist. v. 
Beverstock, supra. 


96. See infra § 384. 


97. In re Educational Conventions, 
13 PaDist&Co 771. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tled to be paid their expenses while so attending.°*® 


[§ 371] g. Necessity of Appropriation or Esti- 
mate. Where the statute restricts the power of trus- 
tees to the making of contracts with teachers only 
when the payment of salaries is provided for by 
appropriations or estimates,®® a teacher cannot re- 
cover compensation fixed by his contract where, at 
the time the contract was made, there were no funds 
appropriated or estimates made for the payment of 
his salary,t but is limited in his recovery to such 
amounts as the statute may allow him independently 
of contract,” or to the statutory remedy to compel 
the city council to make the necessary appropria- 
tion,* if under the statute the school board had pow- 
er to determine the salaries of teachers, to make its 
estimates based thereon, and to demand the appro- 
priation of the necessary funds by the city council.* 
If there are no funds appropriated or estimated for 
payment of a teacher’s salary, the teacher is not en- 
titled to payment out of a special fund placed at the 
disposal of such board for other purposes.° Under a 
statute requiring approval of the school budget by 
the county commissioners,® approval of separate 
items of the budget is not necessary to make the 
funds available for payment of teachers’ salaries, 
an approval of the entire budget of which estimates 
for teachers’ salaries are a part being sufficient.” 
Where a statute limits the school budget to a maxi- 
mum amount per month “for the school year,”® 
“school year” is construed as a period of nine months 
instead of twelve, limiting the amount available for 
teachers’ salaries to the statutory monthly maximum 
multiplied by nine. Where the teacher’s salary is 
within the: appropriation or estimate when the con- 
tract is made, the fact that the board exhausts the 
appropriation for other purposes before payment 
is due under the contract will not affect the teacher’s 
right to compensation thereunder,’° and if the board 
threatens to use funds available for teachers’ sal- 
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aries for some unlawful purpose, equity will enjoin 
the misappropriation on the petition of a teacher,** 
and the fact that the term for which the teacher has 
agreed to teach is not yet ended will not prevent the 
maintenance of the suit.17 Where under the stat- 
utes certain schools are supported out of the school 
district tax and other schools out of the county tax, 
and the payment of teachers’ salaries out of the 
district funds is conditioned on their being included 
in the estimates therefor,!® the contract rights of a 
teacher whose salary is payable out of the county 
tax will not be affected by failure of the county com- 
missioners to include his salary in their estimates 
which are made voluntarily and not under statutory 
requirement.14 


[§ 372] h. Necessity of Returning Schedules, Re- 
ports, or School Registers. Under statutes in some 
states,?° a teacher is not entitled to his compensa- 
tion for services until he has kept in the prescribed 
manner and form,*® and has filed with the designated 
school authorities a schedule, report or register 
showing the attendance of pupils at his school;17 
nor is he entitled to his compensation on the basis 
of a certificate of a superintending committee that 
he has made a report, where it appears that he has 
not.1® Under other statutes,!® a failure to meet 
the requirement is penalized by withholding a por- 
tion of the teacher’s salary,?° but even in these ju- 
risdictions, a teacher may by his contract of em- 
ployment make the filing of such schedule or report 
a condition precedent to his recovering anything.?! 
The duty of making such a schedule or report is one 
which from its nature cannot be performed except 
by one who is actually engaged in teaching,?? and 
a school board cannot waive the performance of this 
duty,?* and if it pays out money of the district to 
a teacher who has not filed a report or schedule, the 
school district may maintain an action against the 
board to recover back such money.?* A teacher is 


98. In re Educational Conventions, 
supra. 


99. See supra § 314. 


1. Aldrich vy. Chino School Dist., 
(Calan A.) i202) (P, 271s Mitcheltree 
Sehool Tp. v. Hitchcock, 55 Ind. A. 
698, 103 NE 8838; Mitcheltree School 
Tp. v. Parker, 55 Ind. A. 699, 103 NE 
883; Mitcheltree School Tp. v. Akles, 
55 Ind. A. 699, 103 NE 883; Mitchel- 
tree School Tp. v. Herrington, 55 Ind. 
A. 700, 103 NE 883; Mitcheltree 
School Tp. v. Marley, 55 Ind. A. 700, 
103 NE 883; Mitcheltree School Tp. 
vy. Chastain, 55 Ind. A. 698, 103 NE 
883; Mitcheltree School Tp. v. Baker, 
53 Ind. A. 472, 101 NE 1037; Hamp- 
ton v. New Hanover County Bd. of 
Education, 195 N. C. 218, 141 SE 744. 


2. See supra § 363. 


3. Decatur v. Peabody Auditor, 251 
Mass. 82, 146 NE 360. 


4 See supra § 314. 
5. See case infra this note. 


[a] For salaries in emergency.— 
Under a statute creating an emer- 
gency and supervision fund for teach- 
ing in the smaller districts and plac- 
ing it in control of the county super- 
intendent, to be used in his discre- 
tion, payment of the salaries of teach- 
ers employed in ordinary course can- 
not be met out of the emergency fund. 
Nielsen v. Richards, 69 Cal. A. 533, 
232 P 480. 


6. See statutory provisions. 


7. Hampton v. New Hanover Coun- 
ty Bd. of Education, 195¢N.. C. 218, 
141 SH 744. 


8 See statutory provisions. 


9. McKinley County Bd. of Edu- 
cation v. State Tax Commn., 28 N. 
M. 221, 210 P 565. 


10. Myers v. Comanche County In- 
dependent School Dist., Cons. No. 1, 
104 Okl. 51, 230 P 498; Powell v. 
Mathews, (Tex. Civ. A.) 280 SW 903. 


11. Underwood v. Wood, 93 Ky. 
La 19 SW 405, 14 KyL 129, 15 LRA 
825. 


12. Underwood v. Wood, supra. 
13. See statutory provisions. 


14. Sams v. Creek County, 72 Okl. 
84, 178 P 668. 


15. See statutory provisions. 
16. See cases infra this note. 


[a] Sufficiency of report.—A teach- 
er whose report is not signed, and is 
otherwise defective and not such as 
the law requires, is not entitled to 
compensation. Moultonborough 
School Dist. v. Tuttle, 26 N. H. 470. 


17. J1l.—Adkins v. Mitchell, 67 Ill. 
511; Cotton v. Reed, 20 Ill. 607; Rob- 
inson v. District No. 4 School, 96 Ill. 
A. 604; District No. 6 School  v. 


349. 


steak Pe v. Chesterville, 63 Me. 


Md.—Allegany County School v. 
Adams, 43 Md. 349. 


fs pan eg Hat 3 v. Abington; 2 Allen 
92. 


Mont.—Jay v. Cascade County 
psec Dist. No. 1, 24 Mont. 219, 61 


N. H.—Moultonborough School Dist. 
v. Tuttle, 26 N. H. 470. 


Vt.—Sceott v. Williamstown School 
Dist: No: °9,- 67° Vt.) 150, SPA 145) 127 
LRA 588; Scott v. Fairfax School 
Dist. No. 2, 46 Vt. 452; Wells v. Gran- 
by- School Dist. No. 2, 41 Vt. 353. 
Contra Crosby v. Readsboro School 
Dist. No. 9, 35 Vt. 623. 


18. Moultonborough School 
Ve huttie: 26) Ni. 470. 


19. See statutory provisions. 


20. Owen School Tp. v. Hay, 107 
Ind. 351, 8 NE 220. 


21. Owen School Tp. v. Hay, su- 
pra. 


22. Allegany County 
Adams, 43 Md. 349. 


23. Jewell v. Abington, 2 Allen 
(Mass.) 592. 


24. Moultonborough 


Dist. 


School  v. 


School Dist. 


Greenville First Nat. Bank, 3 Ill. A.lv. Tuttle, 26 N. H. 470. 
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entitled to his compensation notwithstanding he 
fails to deliver his schedule or report, where he of- 
fers to do so but the district clerk refuses to receive 
it,?° or where, compliance with the statute is ren- 
dered impossible by reason of some wrongful act 
on the part of the district board in breaking up the 
school or otherwise terminating the contract of em- 
ployment.?° Where a teacher properly keeps and 
returns his register he is entitled to his compensa- 
tion, notwithstanding the district clerk refuses to 
give him a receipt for it.?7 


{§ 373] i. Effect of Closing School, or of Exist- 
ence of Conditions Authorizing Suspension or Clos- 
ing. While a school district may be relieved from 
liability for compensation to a teacher during the 
time the school house is closed by an act of God 
or of the public enemy, which renders performance 
of the contract impossible,?* as a general rule it is 
held that a contagious disease or the destruction of 
a school building is not such an act within the mean- 
ing of the school law, and that where a teacher is 
ready and offers to continue his duties under his 
contract of employment, no deduction can be made 
from his salary for the time that the school is closed 
by reason of a contagious disease,*® or by reason 
of the destruction of the school building,®® or by 
its becoming in a condition unfit for school purpos- 
es,*! or for the purpose of releasing the older boys 
for farm work,*? unless the contract stipulates 
against®* or is construed as providing against lia- 
bility of the school district in such contingency,?* 
or unless the school is closed by authority of the 
law,*®* although it has been held that if there is 
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merely a temporary suspension and the teacher is 
instructed to keep herself in readiness to teach at 
any time, the teacher may recover even though the 
suspension is imposed upon the school authorities 
by law.*® The liability of the school board after 
the closing of a school for these reasons is not af- 
fected by ‘its inability to procure another building,®? 
or by the inability of the teacher to teach on account 
of illness, the illness occurring subsequent to the de- 
fendant’s breach of the contract.** The provisions 
of a statute under which school boards are not per- 
mitted to open or maintain schools unless an aver- 
age attendance of a stipulated number can be main- 
tained,?*”% are impliedly embraced in teachers’ con- 
tracts of hire, so that where the school is closed be- 
cause of attendance below the statutory minimum, 
the teacher cannot recover compensation for the 
balance of the term;?® but if the school is not 
closed, the mere fact that the average attendance 
falls below the statutory minimum will not defeat 
the teacher’s right to recover.*° 


[§ 374] j. Effect of Removal, Dismissal, Resig- 
nation, or Abandonment—(1) In General. Where 
a teacher is lawfully and regularly removed or dis- 
missed, he is entitled to no compensation for serv- 
ices rendered in teaching thereafter in defiance of 
such removal or dismissal,*#+ nor to the price agreed 
to be paid, for the balance of the unexpired term,*? 
nor to compensation if, without the consent of the 
school directors, he continues to serve beyond the 
probationary term for which he had been em- 
ployed;#* but where he continues to serve after 
his automatic reélection under the statute in the 


25. School Directors v. Sprague, 78 
Till. A. 390. 


26. School Directors v. Crews, 23 
Ti A, 867%; Rudy v. Poplar Bluff 
School Dist., 30 Mo. A. 113; Scott v. 


Fairfax School Dist. No. 2, 46 Vt. 452. 


27. Cobb v. Pomfret School Dist. 
iNios dGou Vite 64%, 24 TA. 9572 


- 28. Carthage School Town v. Gray, 
10 Ind. A. 428, 37 NE 1059; Dewey v. 
Alpena School Dist., 43 Mich. 480, 5 
NW 646, 38 AmR 206; Sherman Coun- 
ty School Dist. No. 16 v. Howard, 5 
Nebr. (Unoff.) 340, 98 NW 666; Mc- 
Kay v. Barnett, 21 Wtar «23:9 e600" P. 
1100, 50 LRA 371. 


29. Ij1l.—Phelps v. Wayne County 
School Dist. No. 109, 302 Ill. 198, 134 
NE 312, 21 ALR 737 [aff 221 Ill. A. 
500]. 

Ind.—Carthage School Town  v. 
Gray, 10 Ind. A. 428, 37 NE 1059. 


Mass.—Libby v. Douglas, 175 Mass. 
128, 55 NE 808. 

Mich.—Dewey v. Alpena School 
Dist., 43 Mich. 480, 5 NW 646, 38 AmR 
206. 

Pa.—Holter v. Patton School Dist., 
73 Pa. Super. 14. 


Tex.—Randolph v. Sanders, 22 Tex. 
Give Aa sels 5 5 (SW 620: 


Utah.—McKay v. Barnett, 21 Utah 
239, 60 P 1100, 50 LRA 3871. 


30. I1l.—Corn v. Mt. Vernon Bd. of 
Education, 39 Ill. A. 446; School Di- 
rectors v. Crews, 23 Ill. A. 367. 


Ind.—Charlestown School Tp. v. 


Hay, 74 Ind. 127. 


Mich.—Smith v. Pleasant Plains 


School-Dist. No. 2, 69 Mich. 589, 37 
NW 567. 


Vt.—Cashen v. Berlin School Dist. 
No. 12; 50 Vt. 30. 


Wis.—Clune v. 
te No. 3, 166 Wis. 452, 


Buchanan School 
166 NW 


31. Bromley v. Tinmouth School 


Dist. No. 5, 47 Vt. 381 


32. Smith v. Marion County School 
Dist. Nos64, 89 Kan. 225, 131 P 557, 
AnnCasi1914D 139. 


33. See cases infra this note. 


[a] Unless the school is discon- 
tinued.—Where, under a contract be- 
tween a teacher and a school district, 
there is a clause to teach a definite 
period, unless the school is discontin- 
ued, by order of the directors, who 
in consequence of the prevalence of 
diphtheria stop the schools, but re- 
open them when the danger is pass- 
ed, and before the expiration of the 
contract, such discontinuance is au- 
thorized under the contract, and re- 
lieves the district from liability dur- 
ing such period, but not from liabil- 
ity for the unexpired term of such 
contract after the schools are reopen- 
ed. Goodyear v. Jackson County 
School Dist, No; 597) On, S27, 217 P 
664. 


[b] Contract to pay ‘for the time 
actually occupied.”—-A stipulation to 
pay a teacher certain wages, “for the 
time actually occupied in school,” 
merely prohibits the teacher from 
drawing his salary during vacation, 
or during the time when he might 
be excusably absent, or temporarily 
unable to discharge his duties, and 
does not apply to such time as the 


district might arbitrarily prevent 
plaintiff from performing his duties 


.without discharging him under the 


contract. McKay v. Barnett, 21 Utah 
239, 60° 1100) SOMImEVA *37d- 


34 Hall v. School Dist. No. 10, 24 
Mo. A. 213. 
35. Gregg School Tp. v. Hinshaw, 


76 Ind; A. 503, 132 NE-586, 17 AUR 
1222; Sherman County School Dist. 
No. 16 v. Howard, 5 Nebr. (Unoff.) 
340, 98 NW 666; Roberts v. Falmouth 
Sanitary Authority, 52 J. P. 741. 


36. Hugo Bd. of Education v. 
SMa 63 Okl. 65, 162 P 485, 6 ALR 
740. 

87. Corn v. Mt. Vernon Bd. of Ed- 


ucation, 39 Ill. A. 446. 


-38. School Dist. No. 21 v. Hudson, 
169 Ark. 938, 277 SW 18. 


38¥44. See statutory provisions. 


39. Neilson v. Lincoln Parish 
School Bd., 12 La. A. 179, 125 S 458. 


40. Alexander v. State, 158 Miss. 
177, 127 S 696 [foll State v. Alex- 
ander, (Miss.) 127 S 699]. 


41. New Castle County School 
Dist. “No. 3% vi. Walker 7 Dellmaie 
Pierce v. Beck, 61 Ga. 413; Woodbury 
v. Knox, 74 Me. 462; Wood v. Med- 
field, 123 Mass. 545; Knowles v. Bos- 
ton, 12 Gray (Mass.) 339. 


42. Bourbon County School Dist. 
No. 23 v. McCoy, 30 Kan. 268, 1 P 97, 
46 AmR 92; McCrea v. Pine Tp. 
School-Dist., 145 Pa. 550, 22 A 1040; 
Morley v. Power, 10 Lea (Tenn.) 219; 
Ansorge v. Green Bay, 198 Wis. 320, 
224 NW 119. 


43. Stewart v. 
24 Til. A. 229. 


School Directors, 
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absence of notice of dismissal, he is entitled to re- 
cover his salary for the time served.44 Where a 
teacher is wrongfully removed or dismissed, and he 
holds himself in readiness to teach at all times be- 
fore his contract expires, and is unable to obtain 
other employment, he is entitled to recover the 
agreed compensation for the remainder of the term 
contracted for,*® notwithstanding another teacher 
is employed in his place;#® and where he does not 
bring his action under a statute conditioning recov- 
ery on a prior appeal to the county or state superin- 
tendent*’ it is not necessary for him to show a prior 
appeal in order to maintain his action,#’ although 
prior appeal is necessary where recovery is sought 
under the statute.4® When unwarranted injunction 
proceedings brought by the teacher have delayed the 
judgment of dismissal beyond the term of the em- 
ployment contract, the judgment of dismissal termi- 
nating the liability of the board for further salary 
relates back to the time when it would have been 
entered if the injunction proceedings had not been 
brought.°° Under a rule of the board to that effect, 
it has been held that a teacher who resigns her po- 
sition is entitled to compensation pro tanto for the 
days she has taught up to the time her resignation 
takes effect.°t Where a school district is abolished 
and becomes part of a newly-created city, a teacher 
abandoning her employment by the district board and 
accepting employment by the city cannot claim 
compensation from the district board, even though 
the statute abolishing the district and annexing it 
to the city is unconstitutional.®? So, also, if the 
teacher, notified that his salary would stop on a cer- 
tain day unless before that time he had filed his 
college credits with the superintendent, quits the 
position, he cannot sue for the subsequent salary,** 
and a wrongfully dismissed teacher who accepts 
payment up to the time of dismissal and abandons 
his position cannot then recover contract wages for 
the remainder of the term after his abandonment.*4 


[§ 375] (2) Waiver by School Board. Where a 
teacher who has been irregularly dismissed contin- 
ues in the school with the assent of a majority of 
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a school board it is a waiver of such dismissal and 
a satisfaction of the original employment.®® Waiv- 
er of personal services of a pregnant teacher for a 
period of time before she expected her child is es- 
tablished by request of the board that she absent 
herself from the classroom during that period.®® 


[§ 376] k. Necessity and Effect of Reinstatement. 
In an action on a teacher’s contract to recover sal- 
ary after its breach, it is not necessary that the teach- 
er should prove his reinstatement;°* but where the 
action is predicated on a statute forbidding remov- 
al except for cause and after a hearing the teacher 
eannot maintain an action for salary for a period 
during which he rendered no services, being prevent- 
ed from doing so by the alleged illegal action of the 
board in removing him without first procuring rein- 
statement.°* After reinstatement, he is entitled to 
recover for the period subsequent thereto until the 
expiration of his term upon his performing or of- 
fering to perform the contract during that time.®® 


[§ 377] 1. After Automatic Reélection, Where a 
teacher continues to serve after his automatic re- 
election under the statute in the absence of notice of 
dismissal,°° he is entitled to recover his salary for 
the time served.®! 


[§ 378] m. Right as between Rival Claimants to 
Position. A principal regularly employed to suce- 
eeed another legally discharged is entitled to his 
salary after performance of the services under his 
contract as against the claim of his predecessor de- 
nying the legality of the discharge and the author- 
ity of the district to employ a successor.°? As be- 
tween two teachers claiming compensation from a 
school fund, one who is employed by a de facto trus- 
tee and who teaches the full term is entitled thereto, 
as against another who has notice of the first teach- 
er’s rights when he accepts employment as a teach- 
er from another who claims and is afterwards found 
to be the trustee de jure;®* but where the one teach- 
er who has taught does not have a valid contract, 
and the other who is elected has not taught, neither 


44. See infra § 377. 


45. Ark.—McDougald v. Special 
School Dist. No. 48, 174 Ark. 963, 298 
SW 193. 


Colo.—School Dist. No. 3 v. Hale, 
15: Colo. 367, 25'P° 308. 


Iowa.—Park v. Des Moines County 
Independent School Dist. No. 1, 65 
Iowa 209, 21 NW 567. 


Md.—Underwood v. Prince George 
County School, 103 Md. 181, 63 A 221. 


N. Y.—Steinson v. New York Bd. of 
Education, 49 App. Div. 143, 63 NYS 
128 [rev 27 Misc. 687, 58 NYS 734, 
and aff 165 N. Y. 431, 59 NE 300]. 


Okl.—Carter County School Dist. 
No. 62 v. Morgan, 127 Okl. 193, 260 P 
46; Creek County School Dist. No. 
18 v. Ferguson, 45 Okl. 680, 146 P 711. 


Ss. D.—Hart v. Gettysburg Cons. In- 
dependent School Dist. No. 1, 53 S. D. 
381, 220 NW 869. 


Ont.—Gliddon v. Yarmouth Public 
School, 17 Ont. I. 348, 12-OntWwN 
1001; McPherson v. Usborne School 
Section No. 7, 1 Ont. L. 261. 


46. Underwood v. Prince George 
County School, 103 Md. 181, 63 A 221. 


47. See supra §§ 351, 353. 


48. School-Dist. No. 3 v. Hale, 15 
Colo.3 64725. Ps 308: 


Binghamton Bd. of 
240 NYS 


49. Bronson v. 
Bee he 136 Misc. 76, 
ile 


50. White v. Wohlenberg, 113 Iowa 
236, 84 NW 1026. 


51. Finley v. Missoula County 
School Dist. No. 1, 51 Mont. 411, 153 
PeLOnO, 


52. Gatchell v. Day, 
47 NYS 52. 


53. Wood v. Consolidated School 


2 Mise. (98, 


Dist. No, 13, (Mo. A.) We SW. * (2d) 
1018. ; 
54. Frazier v. Saline 


County 
School Dist. No. 1, 24 Mo. A. 250. 


55. Finch y. Cleveland, 10 Barb. 
GNipe YZ) 219105 


56. Davies v. Ebbw Vale Urban 
Council, 20 T. L. R. 543. 


57. Steinson v. New York Bd. of 
Education, 49 App. Div. 143, 683 NYS 
128 [rev 27 Misc. 687, 58 NYS 734, 
and aff 165 N. Y. 431, 59 NE 300]. 


58. Levitch v. New York City Bd. 


of Education, 212 App. Div. 598, 209 
NYS 271. 


But see Kellison v. Cascade Coun- 
ty School Dist. No. 1, 20 Mont. 153, 
50 P 421 (holding that a _ school- 
teacher who has been employed by 
a board of school trustees for :.a def- 
inite period, and who has been dis- 
missed for improper conduct, which 
sentence of dismissal is subsequent- 
ly reversed, is entitled to recover the 
amount due him under his contract 
from the date of the reversal until 
the date fixed for the termination 
of his contract, but not for the time 
between the date of his dismissal 
and the date of the reconsideration 
thereof). 


59. Park v. Des Moines County In- 
dependent School Dist. No. 1, 65 Iowa 
209, 21 NW 567; Kellison v. Cascade 
County School Dist. No. 1, supra. 


60. See supra § 301. 


61. McBride v. Silver Bow Coun- 
ty School Dist. No. 2, 88 Mont. 110, 
- RP 252. 


2. Brown v. White, 
363, 185 P 304. 


63. Lacey v. Swango, 57 SW 473, 
22 KyL 390. 


43 Cal. A. 
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is entitled to the fund,®‘ although the latter was pre- 
vented from teaching by an injunction seeured by 
the former.®*> However, other authorities have held 
to the contrary under similar cireumstances.®® 


[§ 379] n. Liability on Implied Contract. In the 
absence of statutory limitations or prohibitions, the 
teacher may recover the value of his services in the 
absence of an express contract where the cireum- 
stances are such as to raise an implied obligation on 
the part of the board to pay;®’ but there can be no 
recovery on the basis of implied contract for a teach- 
er’s services rendered after refusal of the school 
district to pay therefor,®* or where the officer or 
board employing the teacher had no authority to do 
so,°® or where the services were rendered under a 
contract not complying with the statute,‘ or where 
the statute, by expressly legislating with reference 
to such contracts, thereby exeludes the application 
of the doctrine of implhed contracts to the partie- 
ular case,*? or for extra services not provided for 
in the contract where the statute required an ex- 
press provision in the contract as a condition pre- 
eedent to liability.*? 


[§ 380] 2. Amount or Rate’*—a. In General. The 
amount or rate of compensation whieh a teacher 
or school superintendent is entitled to receive for 
his services depends upon the terms of the con- 
tract under which he is employed,‘* and upon the 
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provisions of the statute governing his employ- 
ment.?® Where the cireumstances are such as to ere- 
ate an implied contract,’® the teacher may recover 
a sum representing the reasonable value of such 
services as are actually rendered by the teacher and 
accepted by the board;'* and it has also been held 
that a teacher employed tor a definite time on a 
divisible contract who voluntarily breaks his en- 
gagement after teaching part of the time may re- 
cover on a quantum meruit the value of the serv- 
ices rendered not to exceed the contract price.7§ On 
the other hand, he may recover for the time he 
served at the contract rate where he fails to teach 
for a short time, for a sufficient reason and to the 
satisfaction of the school board.*® A teacher who 
compromises his claim for compensation may recoy- 
er the amount stipulated in the compromise agree- 
ment.S° ; 


{§ 381] b. Increase or Reduction. Increases or 
reductions of pay of teachers are subject to stat- 
utory conditions and restrictions,S? and are applica- 
ble only to teachers who bring themselves within the 
terms of the statute.S? The legislature may fix any 
condition, however unreasonable, subject to sueh 
restrictions as may be imposed by the constitution 
of the states’ Under some statutes,S* the salary of 
a teacher may not be either increased or diminished 
during the term for which he is appointed;’° but 


64. operate v. Gambill, 75 SW |services or not, but ene eer ias 456, TS AmD 584. 

223, 25 KyL 333. is to be paid for the time he teaches FOC uranic Fr i6 Ba 

: , at the rate of seventy Gollars Der | n6 wae naa emetsGe . 

65. Shepard v. Gambill, supra. nth: Case a Missoula County = ene 106 See 533, 289 
66. Leahy v.-Greenfield, ete., Joint | School Dist. No. 3, 14 Mont. 138, 35 | Higk Woo ie eo Wt reo Mfelad School 

School Dist. No. 12, .194 Wis. 530,|P 906. yey i ie Saf 

217 NW 293. [b] Bighty-three dollars per _80.- Sen: v. Cloud, 28 Cal. A. 453, 
67. Davis v. Niles School-Dist.} month, one thousand dollars per year 152 P 950. 

No. 1, 81 Mich. 214, 45 NW 989. is a monthly hiring at eighty-three 81. Watson v. New York City Bad. 


Amount recoverable under impHed 
contract see infra § 380. 


68. Ryan v. Arapahoe County 
School Dist. No. 26, 84 Colo. 385, 270 
P 865. ‘ 


69. Michaud v. St. 
Me. 255, 143 A 56. 


70. Wayne County v. Hopper, 114 
Miss: 755, 75S 766: 


[a] Under statute requiring writ- 
ten contract, the teacher cannot re- 
cover on a quantum meruit for serv- 
ices rendered under an oral contract 
notwithstanding they were neces- 
sary, acceptable, and beneficial to the 
school corporation. Lee v. York 
School Tp., 163 Ind. 339, 71 NE 956. 


71. Escambia County Bd. of Edu- 
cation v. Watts, 19 Ala. A. 7, 95 S 
498 [certiorari den 209 Ala. 115, 95 


Francis, 127 


S 502]; Benton Tp. Bd. of Educa- 
Hiontv. Parkers Oh. A. 114, 22 °Oh, 
Cir: Ct: N. S. 280 [overr Reid v. 


Muhlenberg Tp. Bd. of Education, 6 
OhNPNS 526]. 


72. Benton Tp. Bd 
v.'Parker, 1 Oh. A. 
Cte Na on 2 OU. 


73. Authority to fix compensation 
see ‘supra § 313. 


74. See cases infra this note. 


[a] Supply teacher.—Where a 
person is engaged as ‘supply teach- 
er’ at seventy dollars per month, the 
contract cannot be construed as a 
contract, by which he is to receive 
a salary of seventy dollars per month 
for the entire term without regard 
to whether he actually renders any 


. of Education 
1i4e 2 “Ohne eis 


dollars per month to amount to one 
thousand dollars if the teaching con- 
tinued for twelve months. It is not 
a contract agreeing to pay one thou- 
sand dollars for a school year of 
eight months, entitling him to one 
hundred and eleven dollars a month 
as he claimed. Wichita School Dist. 
v. Hickey, 3 Tex. A. Civ. Cas. § 280. 
75. See cases infra this note. 


[a] County superintendent.—Un- 
der the statute providing a graduat- 
ed salary for county superintendents 
of schools, corresponding to the num- 
ber of schools or departments of 
graded schools under their official 
supervision, schools in special dis- 
tricts are not to be included in com- 
puting their salary. Dickey County 
vi vDouning; TAN De WIS 208 NW 
422. 

[b] Services as janitor.—Under 
a statute providing that teachers 
shall not be obliged to do ‘janitor 
work, but may be paid therefor if 
the contract expressly provides for 
it, a teacher cannot recover for sery- 
ices as janitor where her contract 
made no provision therefor. Benton 
Tp. Bd. of Education v. Parker, 1 Oh. 
Ag 124 s21 OhY Cir Crone S. 280, 


76. See supra § 379. 


77. Jones v. Neosho County School 
Dist. No. “47,8 Kan. 7362s Offut vi 
Bourgeois, 16 La. Ann. 168; Morris 
v. New York Bd. of Education, 54 
Mise. 605, 104 NYS 979 [aff 124 App. 
Div. “921; 108 NYS Dai] s. Scott vy, 
Williamstown School Dist. No. 9, 67 
Vt. 150, 31 A 145, 27 LRA 588. 


78. Riggs v. Horde, 25 Tex. Suppl. 


of Edueation, 91 Misc. $323, 155 NYS 
125; Garland v. Riebe, 78 Pa, Super. 
ooO7T. 

{a] Prior inspection and approv- 
al—aAn additional teacher is a en- 
titled to recover annual increment 
after the twelfth year of service pro- 
vided for by statute, where her 
Services had not been inspected and 
approved as fit and meritorious by 
board of superintendents, as re- 
quired. McKenna v. New York Bad. 
of Wdueation, 94 Mise. 4538, 157 NYS 
0 9 h) 


vlo 


[b] Sex discrimination prohibited. 
—Moses_ y. Syracuse Ba. of Hduca- 
tion, 245° Nv» ¥.. 106) 166) NE a6bI: 
Rockwell v. Elmira Ba. of Edueation, 
214 App. Div. 431, 212 NYS 281 [rev 
125 Mise, 186, 210 NYS 582). 


82. McKenna v. New York City 
Ba, of Education, 94 Mise. 458, 157 
NYS 913. 

[a] After resignation from teach- 
ing staff—A female teacher, removed 
at her own request from teaching 
staff after twelve years’ service, to 
serve as “additional teacher,” with 
largely clerical duties and teaching 
only in emergency is not entitled to 
annual increment under statute ap- 
plicable only to members of the reg- 
ular teaching staff. McKenna v. New 
York City Bd. of Education, 94 Mise. 
458, 157 NYS 912. 


83. Watson v. New York Bd. of 
a revier ed 91. Mise. 828, 155 NYS 
126. 

84 See statutory provisions. 

85. Pierce v. West Loveland Bd. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 381-382] 


it has been held that where the teacher’s contract 
gives him a right to resign within the term on notice, 
the school board may inerease his pay within the 
term in consideration of the teacher’s forbearance 
to exercise his right to resign.8* Under other stat- 
utes, the increases follow a statutory schedule both 
as to amount and time when they take effect,87 and 
teachers whose services bring them within the terms 
of the statute are entitled to the increases as pro- 
vided therein,*® and a written waiver of his right 
to the increase signed by a teacher in consideration 
of his being continued in his employment is void 
under the terms of the statute,8® and where an es- 
tablished schedule in supplanted by another under 
the statute, teachers advanced to the rates under the 
new schedule lose their rights to increases under 
the old,®°® especially where no teacher is prejudiced 
thereby, the maximum rate under the old schedule 
becoming the minimum rate under the new.®! | Un- 
der a statute prohibiting reductions,®? a salary pay- 
able in ten instalments cannot be made payable in 
twelve.°? Under statutes requiring a general re- 
vision when salaries are lowered,®* a high school 
principal, if the only one of his class, is not entitled 
to the benefits of the statute.°> A superintendent of 
schools is an employee and not a public officer ame- 
nable to constitutional or statutory prohibitions 


of Education, 8 OhS&CP 648, 1 Oh; when above the 
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against increases of salary during his term of of- 
fice ;°° and where a superintendent’s salary is stat- 
utory or determined by the board under statutory 
authority and is not a matter of contract, his salary 
may be reduced within the term by a proper exercise 
of its statutory power by the board.®? In the ab- 
sence of statutory authority, the board has no pow- 
er to transfer teachers or principals over a fixed 
age to an “emeritus” class at a reduced salary.?* 


[§ 382] c. Under Minimum Wage Statutes. Un- 
der a teachers’ minimum wage statute,®® a teacher 
of the designated grade or position shall not re- 
ceive less than the salary stated.1 Where the stat- 
ute is restricted in its application to certain grades 
or classes, teachers outside the designated grades or 
classes are not entitled to its benefits.2 The power 
of the board to pay a larger salary than the mini- 
mum fixed by statute is not affected by the statutory 
lmitation.? Where a statute fixes minimum wages 
and authorizes city authorities to issue bonds in 
order to provide for increases occasioned thereby,* 
a board is not compelled to meet the requirements 
of the minimum wage law by using an unexpended 
balance of appropriated funds of that purpose, but 
may use the balance for increase of salaries of other 
teachers, paying the statutory increase out of funds 


) 


minimum required] of Education, 136 Mise. 1, 239 NYS 


NP 286. 


86. State v. Lum, 95 Conn. 199, 111 
A 190; Wiley v. Detroit Bd. of Ed- 
ucation, 225 Mich. 237, 196 NW 417. 


87. See statutory provisions. 


88. District of Columbia v. Stein- 
berg, 37 F. (2d) 448 [certiorari den 
281 U. S. 733 mem, 50 SCt 247 mem, 
74 L. ed. 1148 mem]; Johnson v. Dis- 
trict of Columbia, 37 F. (2d) 448 
[certiorari den 281 U. S. 733 mem, 
50 SCt 247 mem, 74 L. ed. 1148 mem]; 
District of Columbia v. Newman, 37 
F. (2d) 444 [certiorari den 281 U. 
S. 733 mem, 50 SCt 247 mem, 74 L. 
ed. 1148 mem]; Moses v. Syracuse 
Bd. of Education, 245 N. Y. 106, 156 
NE 631; Armitage v. Auburn Bd. of 
Education, 122 Misc. 586, 203 NYS 
325 [aff 210 App. Div. 812, 205 NYS 
910 (aff 240 N. Y. 548 mem, 148 NE 
699 mem)]; Watson v. New York 
City Bd. of Education, 91 Misc. 328, 
155 NYS 125; Holmes v. New York 
City Bd. of Education, 120 NYS 284. 


{a] Application of minimum and 
maximum wage provisions in sched- 
ule.—(1) The Greater New York 
Charter § 1091 empowers the city 
board of education to adopt by-laws 
fixing a uniform schedule of salaries 
for all teachers in the common 
schools in their respective grades, 
without reducing existing salaries, 
and was intended to bring about a 
uniformity of salaries. immediately, 
or so soon as it could be accom- 
plished without reducing salaries; 
and hence where a board adopts a 
schedule fixing the minimum and 
maximum salaries of a certain grade 
and providing for a certain annual 
increase until the maximum is 
reached, a teacher of that grade 
whose salary exceeds the minimum 
is not entitled to the prescribed an- 
nual increase until other salaries in 
the same grade by such increase 
equals his, after which he is entitled 
to the increase with the others. Mc- 
Hench v. New York Bd. of Educa- 
tion, 127 App. Div. 294, 111 NYS 3038. 
(2) It has also been held under such 
statute that the salaries existing at 
the time of the passage of the act, 


by the appropriate schedule, shall so 
continue until the end of the school 
year, at which time a teacher is en- 
titled to be increased in accordance 
with the schedule applicable to the 
class of teachers to which he belongs 
(Loewy v. New York Bd. of Edu- 
cation, 59 Misc. 70, 112 NYS 4), (3) 
and that, although such statute pro- 
vides that no salary shall be reduced 
by the operation of the act, it does 
not preclude the city board of edu- 
cation from reducing the salary of 
a teacher to the minimum prescribed 
(Buckbee v. New York Bd. of Edu- 
cation,- 115 App. Div. 366, 100 NYS 
943 [rev 51 Misc. 295, 100 NYS 1063, 
and aff 187 N. Y. 544, 80 NE 1106]). 


89. Stetson v. New York City Bad. 
of ae 218: Nn Ys 301,112) NE 


90. Hunter v. Cambridge School 
eee 244 Mass. 296, 138 NE 


91. Hunter v. Cambridge School 
Committee, supra. 


92. See statutory provisions. 


93. Gowdy v. State Bd. of Educa- 
tions 85: Nw) TJ. Ee.) 726,89 A.°1135 \fatt 
84 N. J. L.. 231, 86 A 948]; Homer 
v. State Bd. of Education, 85 N. J. 
i 26 SO, At 35: 


94. See statutory provisions. 


95. Sweeney v. “Revere School 
Soanlit se, 249 Mass. 525, 144 NE 
377. 

96. Stewart v. Haves, 84 Cal. A. 
312, 257 P 917; Sieb v. Racine; .176 
Wis. 617, 187 NW 989. ( 


$7. Cossart v. Otsego County Bd. 
of Supervisors, 208 App. Div. 517, 203 
NYS 55. 


98. Armstrong v. Chicago, 247 Ill. 
A. 584. 


99. See statutory provisions, 


1. Hazen v. New York Bd. of Edu- 
cation, 127 App: ‘Div. 235,111 NYS 
337; Moore v. New York City Bd. of 
Education, 121 App. Div. 862,106 NYS 
983 [aff 195 N. Y. 614 mem, 89 NE 
1105 mem]; Brady v. New York Bd. 


642 [aff 243 NYS 806 mem]. 


2 Washington County High School 
Dist. v. Washington County, 85 Colo. 
72, 273 PB 879. 


[a] Teachers having taught pre- 
ceding year.—A statute increasing the 
minimum wage to all teachers receiv- 
ing less than a certain amount during 
the preceding year does not apply to 
one who had not taught the preced- 
ing year even though she succeeded a 
teacher who would have been within 
the statute had she continued teach- 
ing. Abernethy v. Valley Tp. School 
Dist., 29 Pa. Dist. 1099. 


[b] All but special and part-time 
teachers.—Under a statute prescrib- 
ing a minimum salary schedule ap- 
plicable to all but special subject and 
part time teachers, and defining spe- 
cial teachers as music, drawing, 
household economies, ete., a teacher 
of art, another of music, mechanical 
drawing, domestic science, and one 
who taught two hours and forty min- 
utes per day, were “special” and ‘part 
time’’ teachers, and improperly certi- 
fied as entitled to participate in mini- 
mum salary fun'd. McCartey v. La 
Plata County School Dist. No. 9, 75 
Colo, 305, 225 P 835. | 


[c] Teacher in evening school is 
not within the meaning of the statute 
fixing the minimum salary of a day 
school teacher, but is employed to per- 
form services for such compensation 
as is fixed in his contract, and in the 
absence of any agreement as to com- 
pensation can recover only what his 
services are reasonably worth; and 
where he has been employed ata stat- 
ed salary, the board of education may, 
by a unanimous vote, reduce his 
salary, and if both parties enter into 
the contract with knowledge of the 
powers of the board, the teacher can- 
not complain of such a_ reduction. 
Morris v. New York Bd. of Hducation, 
54 Misc. 605, 104 NYS 979 [aff 108 
NYS 1141]. 


3. Smith v. Donahue, 202 App. Div. 
656,. 295: NMS. 715. 


4. See statutory provisions, 
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realized by the sale of bonds.® 


[§ 383] d. For Particular Classes, Positions, or 
Grades. Where the statute fixes the rate of compen- 
sation for particular classes or grades, a teacher 
must bring himself within the statute to claim a 
right to the statutory wage. On the other hand, a 
board has no right, by a rule unlawfully diserimi- 
nating between schools or classes of the same grade, 
to deprive him of the full statutory wage to which 
he is entitled.‘ In order that a teacher may be en- 
titled to the salary of a certain grade or position 
his appointment thereto must be permanent,® and 
a designation to fill a place made vacant by removal 
of former teachers is a permanent ‘appointment 
within the meaning of the rule,’ but a designation 
to aet temporarily in such a position is not suffi- 
eient,4° and where the teacher is temporarily as- 
signed to a higher grade, an agreement that on be- 
ing allowed to remain there, he would waive all 
claim to the salary attaching to such position 1s 
binding.t+ On the other hand a teacher’s statutory 
right to a salary of.a certain grade is not affected 
by his temporarily teaching in another grade,!? but 
upon promotion to a permanent position in a high- 
er grade, he becomes entitled to the salary attach- 
ing to the higher grade.*? A teacher does not waive 
his right to the salary of a particular grade by mere- 
ly accepting and receipting for salary at a lower 
rate;'+ but by demanding and drawing pay, and 
receipting in full after reassignment to another 


5. McCabe y. Cook, 29 Mise. 679, 
61 NYS 588. 


Garvin Sty. .Carusiws20ns @2d).942 NYS 578 
Sullivan v. New York City Bd. of Hdu- 
cation, 227 Ne? Y¥.. 240,. 125. INE 99s 7, 
Thomson v. New York Bd. of Eiduca- 
tion, 201 N. Y. 457, 94 NE 1082; Stet- 
son v. New York City Bd. of Educa- [a] 
tion, 165 App. Div. 476, 150 NYS 847 
[aff 218 N. Y. 301, 112 NE 1045]; Dil- 
dine v. New York City Bd. of Educa- 
tion, 133 App. Div: 261, 117 NYS 578; 
Hirschfield v. Board of Education, 89 
Mise. 115, 152 NYS 870; Peo. v. New 
York City Bd. of Education, 84 Misc. : i 
554, 147 NYS 8380 [aff 165 App. Div. | &© period than 
933 mem, 150 NYS 1105 mem]; Brown | Schools. 
v. New York City Bd. of Education, 
70 Mise. 399, 128 NYS 16; Gormley | SE 985. 
v. Board of Education, 129 NYS 153. 8. 


[a] Grade school teachers.—A 
statute providing that no female 
teacher of a mixed class shall receive 
less than sixty dollars a year more 
than a female teacher of a girls’ class 
of a corresponding grade and years of 10. 
service, has reference only to teach- 
ers in the regular graded school work | 337; 
and does not entitle a kindergarten 
teacher to such additional compensa- 
tion. Bronx Borough Teachers’ As- [a] 
soc. v. Board of Education, 118 NYS 


to perform. 


Dist. No. 
156) P9236. 
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duties which such teacher is called on 
Dildine v. New York Bad. | ner, 
of Education, 133 App. Div. 261, 117 


Williams v. Fairfax Dist. Bd. of 14, 
Hducation, 45 W. Va. 199, 31 SE 985. 


Teacher in colored school’ is 
entitled to pay for the whole term, 
where he teaches a full term pre- 
seribed for primary schools in the 
district, although the board of educa- 
tion unlawfully discriminates between 15. 
colored and white schools an'd limits 
the term of colored schools to a short- 
that in 
Williams v. Fairfax Dist. 16. 
Bd. of Education, 45 W. Va. 199, 31 


District of Columbia v. Martin, 
34, Apps GD" CG.) 2265. 


9. Rivers v. Noble County School 
51, 68 Okl. 


Hazen v. New York Ba. of Edu- 
cation, 127 App. Div, 235, 111 NYS 
Wood v. New York Bd. of Edu- 
cation, 59 Misc. 605, 112 NYS 578 


teacher acts aS principal but is not 


| 
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position in which he receives higher pay, he waives 
his right to his old position, and subsequently when 
the old position becomes the more lucrative, he can- 
not claim a right to reinstatement.*® 


[§ 384] e. Absence from Duty; Holidays and Va- 
cations—(1) In General. As a general rule a teach- 
er’s contract for a stated period is subject to the ob- 
servance of recognized holidays and vacations, and 
there should be no deduction for such occasions from 
the teacher’s wages,'® and the same rule applies 
with regard to special vacations ordered by the 
school board;!7 and where the statute places the 
compensation of teachers on the per diem basis 
preseribing the number of days that the school shall 
be kept open,!® a teacher ready to serve is entitled 
to be paid for the full number of days prescribed 
by statute with no deductions for days when the 
school was closed by order of the school board;?® 
nor can there be any addition to the teacher’s sal- 
ary in the nature of compensation for extra work 
for teaching on holidays where the statute prohibits 
teaching on legal holidays,?° but where a statute 
permits teachers to dismiss school and receive a 
week’s pay while attending a teachers’ institute,?? 
a teacher is entitled to a week’s pay for attendance 
at an institute during the summer vacation.?? The 
summer vacation period forms no part of the schcol 
year and at the end of the term preceding this va- 
cation period the whole yearly salary has been earned 
and is due,?* the amount of the monthly payments 


13. District of Columbia v. Gard- 
54 App. (D. 'C.) 390, 298 Fed. 
1005; Peo. v. New York Bd. of Edu- 
cation, 162 NYS 643. 


Moore v. New York Bd. of Edu- 
cation, 127 “App. Div. 862). 106 INS 
983 [aff 195 N. Y. 601 mem, 88 NB 
645 mem, 195 N. Y. 614 mem, 89 NE 
1105 mem]; Moses v. Syracuse Bd. of 
PCR CE OD: 127 Mise. 477, 217 NYS 


Sheehan v. New York Bad. of 
Hducation, 120 App. Div. 557, 104 NYS 
1002 [aff 193 N. Y. 627 mem, 86 NE 
1133 mem]. 


Holloway v. Ogden School Dist. 
No. 9, 62 Mich. 153, 28 NW 764; Mara- 
thon Tp. School Dist. No. 4 v. Gage, 
39 Mich. 484, 33 AmR 421. 


17. Pittsburg Cent. Bd. of Educa- 
tion v. Stephenson, 16 WklyNC (Pa.) 
141, 172 P 778, | 124. 

[a] Two days at Thanksgiving.— 
Unless it clearly appears that a board 
of education of a city abuses its dis- 
cretion in giving a two days’ vacation 
at Thanksgiving, no ‘deduction from 
the teacher’s salary should be made 


the white 


Acting principal—Where a/|therefor, and that an injunction will 


not lie to compel them to make sucha 


483 appointed to the position in compli-| deduction, Hmporia Bd. of Education 
[b] Ganley tancher—Tie peaition (couse with the statute, he is not en-| v. State, 7 Kan. A. 620, 52 P 466. 
coo : i he salary of a principal. sat 
of senior teacher, within the rules of tuto’ PeGaet os rine at 18. See statutory provisions. 


the board of education of the city of 
New York, relating to additional com- 
pensation for teachers acting as 11. 
senior teachers in charge of schools, 
is not an independent position, within | 16; 
DECS ot) po 99 1C. 348 98 L038) and TH. 
(1901) p 472 c 466 § 1090, providing 
for appointments to positions on the 12. 
teaching staff; but the position is|47 App. 


(CD eKCS) 


that of a regular teacher who, under etn ye oa ae jae APR. ae 

, a YS : z 
mem, 88 NE 645 mem, 195 N. Y. 614 teachers’ institutes generally see su 
mem, 89 NE 1105 mem]; Caldwell v. 
Snohomish County School Dist. No. 23. 
301, 85 Wash. 70, 147 P 687. 


the direction of the principal of the 
school, is performing special duties, 
the word “senior,” as applied to a 
teacher, not relating to the age or 
period of service, but to particular 


Hoefling v. New York Bd. of Educa- 
tion, 120 App. Div. 545, 


Brown v. New York City Bad. 
of Education, 70 Misc. 
Sarecky v. New York City Bd. of 
Education, 67 Misc. 294, 124 NYS 903. 21. 


District of Columbia v. Marsh, 22. 


Peterson v. Youngstown School 
Dist., (Alta.) [1928] 1 DomLR 344. 


399, 128 NYS 20. Thomas _v. Henry Clay Tp. 
School Dist., 5 Pa. Dist. 230. 


See statutory provisions. 


Reid v. Muhlenberg Tp. Bd. of 
Education, 6 OhHNPNS 526. 


Right to compensation for attending 


104 NYS 941. 19. 


Moore v. New 


pra § 3870. 


Etters v. Bellefonte School 
Dist., 16 Pa. Dist. 1023, 33 Pa. Co. 357. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 384-387] 


being computed on this basis.24 In the absence of 
an expressed stipulation to the contrary, a contract 
for services of a school principal will be construed 
on the assumption that the parties intended a di- 
vision of the entire salary into monthly payments, ex- 
eluding the summer months from the computation, 
the last payment at the end of the term constituting 
a payment in full for the entire year.2° Where an 
absence from duty was occasioned by a temporary 
suspension on grounds subsequently found to be not 
justified, the teacher is entitled to full pay during the 
entire period of suspension minus such sums as he 
has been paid for his services in other employment 
during that period.?° 


[§ 385] (2) Absences from Duty, with or without 
Leave. itis within the power of the board to grant 
vacations or leaves of absence without loss of pay 
for a period less than the full term of service con- 
tracted for,?7 but 1t cannot authorize the payment 
of any public moneys to a teacher during the period 
of his leave of absence, where such leave coincides 
with the full term of his employment under his con- 
tract.28 Under a statute authorizing school authori- 
ties to make ratable deductions from salary for the 
time that a teacher is absent from duty without 
leave,?° a deduction of one twenty-fifth of the month- 
ly salary for each day’s absence without leave is a 
fair and ratable deduction within the statutory re- 
quirements.°° It is within the power of the board to 
make a regulation allowing a teacher full pay dur- 
ing an absence on account of illness not exceeding 
thirty days but also requiring that the wages of a 
substitute teacher for the period of absence be paid 
by the absent teacher.*! A teacher, entitled to as- 
signment upon return from a leave of absence, may 
recover compensation for the time between the date 
of his return and the date of his delayed assign- 
ment.°? 


[§ 386] 3. Payment, and Orders Therefor*®*—a. 
In General. A teacher who has earned his right to 
compensation,** or his assignee,®*® having properly 
presented his claim and had it audited, is entitled 
to an order or warrant therefor,?® drawn by the 
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proper officer ;?7 and upon presentation of the order 
or warrant to the proper disbursing officer, to pay- 
ment by him if there are funds in the treasury ap- 
plicable thereto,*® but not to have the order accept- 
ed and returned to him as evidence of debt on the 
part of the corporation, in the absence of statutory 
authorization.?® A refusal to pay the order or war- 
rant when presented is not justified by the fact 
that the teacher had wrongfully exacted additional 
compensation from the parents of the children 
taught,*® or because deductions for time lost by 
the teacher had not been made,*! or because the 
title of the trustee who drew the order to his office 
is alleged to be defective.*? The refusal is justified 
if the funds applicable to payment of teachers’ sal- 
aries has become exhausted before the presentation 
of the order,*? although it has been held that in 
such a case the surplus of funds apportioned to 
other teachers may be used in paying teachers whose 
apportionment has become exhausted.** The pay- 
ment of money by a school district to its agent or 
treasurer to be turned over to a teacher does not 
discharge the district’s liability to the teacher, if 
such agent appropriates such money to his own 
use;*® but where, there being no funds in the dis- 
trict treasury, the general official agent of the dis- 
trict in good faith pays a teacher his ecompensa- 
tion out of his own private funds, although without 
the direction or knowledge of the district, the dis- 


trict may rely upon such payment as against the 
teacher.*® 


[§ 387] b. Time and Manner of Payment. Where 
the statute by a provision construed as being man- 
datory requires payment on a particular day,*? pay- 
ment must be made on that day;*8 but a statute re- 
quiring that “employers of labor” shall pay wages 
semimonthly**% has no application to employers of 
teachers.*® In the absence of statutory restrictions, 
the order on the treasurer to pay is itself payment of 
the teacher’s claim where a custom regarding orders 
as payment acquiesced in by the teacher is shown.®? 
Ordinarily, however, the manner of paying a teach- 
er’s compensation depends upon the terms of the 


24, Etters v. Bellefonte School 
Dist., supra. ’ 
Wi25.. Lters. Vv. 
Dist., supra. 

26. Chasins v. Board of Education, 
175 NYS 500. 

27. Averell v. Newburyport, 
Mass. 333, 135 NE 463. 


28. Whittaker v. Salem, 216 Mass. 
483, 104 NE 359, AnnCas1915B 794. 
29. See statutory provisions. 


30. Glucksman v. New York City 
Bd. of Education, 101 Misc. 682, 167 
NYS 1075 [rev 164 NYS 351]. 


31. District of Columbia v. Dean, 
Soa pp. GOs.) 


32. Loehr v. Board of Education, 
TT @al.wA. 674, 108° P3825; 
33. Cross references: 


Borrowing money for salaries see in- 
fra § 651. 


Interest on orders see infra § 682. 


Payment of indebtedness and war- 
rants and orders in general see in- 
fra §§ 678-682. 


34. See cases infra note 36. 
35. Caldwell County v. Harbert, 68 


Bellefonte School 
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Tex. 321, 4 SW 607. 


36. Morley v. 
(Tenn.) 219. 


{a] Teacher’s presentation to clerk 
of board of education of certificate 
showing that he had attended a teach- 
ers’ institute was sufficient to require 
the issuance of a warrant. Burton v. 
Elizabeth Tp. Bd. of Education, 5 Oh 
NPNS 294. 


[b] Refusal to draw order.—A 
township clerk to whom application 
is duly made by a teacher for an or- 
der on the township treasury for the 
amount of his wages, duly certified by 
the local directors, cannot refuse to 
draw such order on the ground that 
the contract of employment between 
the teacher and the local directors 
wrongfully stipulated for the exclu- 
sion from the school of certain youths 
of school age residing in the school 
district. State v. Blain, 36 Oh. St. 
429. 


37. See infra § 673. - 


88... State v. Zeeb, 9 Oh. Cir. Ct. 13, 
6 Oh. Cir. Dec. 70; Arrington v. Cot- 
ton, 1 Baxt. (Tenn.) 316; Caldwell 
FERRY. v. Harbert, 68 Tex. 321, 4 SW 


Power, 10 £4Lea 


39. Smith v. Collingwood, 19 U. C. 


Q. B. (Ont.) 259; Munson v. Colling- 
wood, 9 U,.C.. CAP (Ont: 49:72 


reas Miahle v. Fournet, 13 La. Ann. 

41. Byron, ete., Tpys. School Dist. 
No. 5, Fractional v. Long, 199 Mich. 
364, 165 NW 604. 


42. Barrett v. Sayer, 12 NYS 170. 


43. Jay v. Cascade County School 
Dist. No. 1, 24 Mont. 219, 61 P 250; 
Saunders v. State, 2 Oh. Cir. Ct. 475, 1 
Oh. Cir. Dec. 596. 


44. Bell v. Kuykendall, 3 Tex. Civ. 
A: 209, 22 Sw 112: ps 


45. Clark v. Great Barrington, 11 
Pick. (Mass.) 260; Caldwell County 
v. Harbert, 68 Tex, 321, 4 SW 607. 


46. Edson v. Sprout, 33 Vt. 77. 
47. See statutory provisions. ‘ 


48. Thomas v. Township Thirteen, 
16 DHS L63y 


48144. See statutory provisions. 


49. McBride v. Silver Bow County 
mone Dist. No. 2, 88 Mont. 110, 290 


50. Seymour v. Over-River School 
Dist., 58 Conn. 502, 3 A 552. 
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statute relative thereto,5! and in the absence of 
regulation in the school statute, upon the provisions 
relative thereto contained in the general municipal 
law.°? Where required by statute,°?” the claim must 
be audited®® and warrant issued®* by the proper 
officer, committee, or board,°®®> but once properly 
audited there is no need of a further audit under a 
later statute if the later statute does not require it,°® 
and in the absence of statutory requirement it is not 
necessary that a teacher should present a bill for 
his services each month.°* The auditing requirement 
dees not apply to the item of interest from the time 
demand for payment is made, as that follows as mat- 
ter of law.®* The securing and filing of a teacher’s 
certificate, as required by law®® and the existence of 
a valid teacher’s contract are conditions precedent 
to issuance of a voucher and its payment,°° and while 
a voucher in form and issued by the proper officer 
establishes a prima facie right to payment, it is not 
conclusive and if it is shown that the voucher was 
issued fraudulently to persons who had not taught 
school and with whom no contracts had been made, 
payment should be refused.°+ Where the contract 
and services under it are shown, the approval of the 
voucher required by statute is a ministerial act which 
must be performed by the officer named in the stat- 
ute,°* and approval cannot be refused on the ground 
of an overpayment made in previous months.¢? A 
statutory requivement that a teacher’s warrant shall 
be accompanied by a statement of the number of pu- 
pus taught is held to be directory, and a warrant 
without an accompanying statement is not invalidat- 
ed thereby.°+ The warrant must be drawn against 
the fund charged with liability therefor under the 
statute,°> and funds to meet outstanding teachers’ 


51. See statutory provisions. 57. 
52. Knox v. Woods, 8 Cal. 545. 148 NW 306. 
524%. See statutory provisions. 58. 
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warrants must be provided by the officers charged 
with that duty.°® If the available funds are not 
sufficient to meet claims of all teachers entitled to 
payment, payment should be made to them pro rata 
regardless of the dates of their claims,®* and the un- 
paid balances are preferred claims against the funds 
available the next year for teachers’ salaries.®* 
Where the statute permits it,°® a teacher whose sal- 
ary is withheld may appeal to the higher school au- 
thorities.*° The refusal to pay on the ground of 
fraud is a school matter which the teacher may take 
to the superintendent on appeal,’1 whose decision 
is final;‘? and a trustee who answers the appeal 
and submits the case without objection to the su- 
perintendent waives his right to trial by jury if 
the decision on the issue of fraud is decided against 
him.*® Under the arbitration provisions of the com- 
mon school acts in Canada,‘* held to afford an ex- 
elusive remedy for recovery of compensation by the 
teacher,*® a teacher under a contract not entered into 
with the trustees in their corporate capacity and 
not bearing the corporate seal has no legal status 
as a common school teacher and has no right to arbi- 
trate his claim to compensation for services there- 
under.“® Where an award has been made, there is 
a presumption that all facts necessary to give the 
arbitrators jurisdiction were proved,’’ as, for ex- 
ample, a contract under. corporate seal.78 Under 
these acts as amended, an award against a school 
board may be enforced against the members of the 
board individually if it is proved that the board 
willfully neglects or refuses to exercise its corpo- 
rate powers,’® after opportunity afforded to it to 
do so.®° 


[§ 388] 4. Actions for Compensation—a. In Gen- 


213, 141 SE 744. 


[a] Fund for current wages can- 
not be used to pay judgments for 


53. Knox v. Woods, supra. 
54 See case infra this note. 


[a] Requisition alone not suffi- 
cient.—A requisition of a county su- 
perintendent of schools in payment of 
a teacher’s salary is not alone suffi- 
ecient to authorize the county treas- 
urer to pay the amount thereof, in 
view of a statute providing that the 
treasurer can only disburse moneys 
on county warrants issued by the 
county auiditor. Nielsen v. Richards, 
69 Cal. A. 538, 232 P 480. 


55. See cases infra this note. 


[a] County board.—That part of 
Code (1915) § 4956, concerning the 
payment of teachers by the order of 
school directors, signed by the county 
school superintendent, is inconsistent 
with L. (1917) ¢ 105 § 5, and the sys- 
tem outlined therein transferring the 
powers of the local district school di- 
rectors to the county board, and con- 
sequently was repealed. Tadlock v. 
Guadalupe County School Dist. No. 29, 
OTN yim DO lOO) WS lOORs t 


{[b] School committee.——Under a 
city charter providing that the ex- 
penditure of money or the mainte- 
nance of a school should be under the 
‘direction of the school committee, the 
school committee may engage and fix 
the salary of teachers, and a warrant 
drawn by the committee for a teach- 
er’s salary is a valid order. Hardy 
v. Lee, 36 R. I. 302, 90 A 383. 


56. Knox v. Woods, 8 Cal. 545. 


50, 197 NYS 127 [rearg den and leave 
to appeal granted 205 App. Div. 864 
mem, 197 NYS 942 mem]. 


59. Averell v. Newburyport, 
Mass. 208, 128 NE 31. 


60. Boyles v. Potter County, (Tex. 
Cive AY LTT SW (210: 


fa] Contract in violation of stat- 
ute.—Where the court found that a 
contract to pay seventy-five dollars a 
month to relator as school principal 
and fifty dollars a month as janitor 
was made to evade a statute provid- 
ing that a teacher shall in no event 
receive more than seventy-five dollars 
a month from the public free school 
fund, and that another was employed 
as janitor, vouchers for the addition- 
al salary as janitor were properly re- 
jected. Dodson vy. Jones, (Tex. Civ. 
A.) 190 SW 253. 


61. Cleveland State Bank v. Cot- 
ton Exch. Bank, 119 Miss. 868, 81 S 
170. 

62. Wuhrmann v. Graves, 235 N. Y. 
77, 188 NE 743; Caviel v. Coleman, 72 
Tex. 550, 10 SW 679. 


63. Devine v. McBride, (Tex. Civ. 
A.) 35 SW 317. 
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64 Miahle v. Fournet, 13 La, Ann. 
607. 

65. Martin v. Fisher, (Cal. A.) 291 
P 276; Nielsen v. Richards, 69 Cal. 


A. 538, 2832 P 480; State v. Thompson, 
64 Mo. 26; Hampton v. New Hanover 
County Bd. of Education, 195 N. C. 


damages on breach of a teacher’s con- 
tract in preventing a teacher earning 
her wages in a former year. State v. 
Putnam, 108 Nebr. 846, 174 NW 609. 


66. Hebron Bank v. Lawrence Coun- 
ty, 109 Miss. 397, 69 S 209; Parker v. 
Buckner, 67 Tex. 20, 2 SW 746. 


67. King v. Barker, 28 Ga. 293. 
ee Johnson v. Governor, 17 Ga. 

69. See statutory provisions. 

70. Williams vy. Bagnelle, 138 Cal. 


699, 72 P 408, 7 Cal. Unrep. Cas. 55, 
70 P 1058, 71 P 4465. 


71. People v. Eckler, 19 Hun (N. 
Ye) (609. 

72. Peo. v. Eckler, supra. 

73. Peo. v. Eckler, supra. 

74 See statutory provisions. See 


also supra § 349. 
75. See infra § 388. : 


76. Birmingham v. Hungerford, 19 
LUG Geer (Ont) 4 tare 


77. Hughes v. Pake, 25 U. C..Q. B: 
(Ont.) 95. 


78. Hughes v. Pake, supra. 

79. | Weaver Vv. Bull, 10) Wig GaiGeer 
(Ont.) 3869; Kennedy v. Burness, 15 
ee what B. (Ont) 473 att Us Gace 


80. “Kennedy v. Hall, 7 U. C. C. P. 
(Ont.) 218. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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eral. As a general rule, where a teacher properly 
presents and demands payment of a claim, order, or 
warrant for his compensation, which is refused, he 
may maintain an action of assumpsit against the 
district upon such order or warrant,*! or for the 
balance due him,’? although he also has a remedy 
by mandamus against the officer who refuses pay- 
ment, to compel him to pay the order.8* A teacher 
cannot sue in assumpsit upon an unauthorized ac- 
ceptance of the order,®* nor on a contract made by 


him with officers illegally elected,*® nor where the 


statutes provide another and an exclusive remedy.*® 
Before a teacher may maintain an action for his 
compensation all prescribed conditions precedent 
must have been complied with,*? as, for example, his 
possession of a certificate’® or license to teach,®® the 
depositing of the certificate with the proper officer,®° 
the auditing of his claim,®! and exhausting his rem- 
edies by appeal to the higher school authorities 
where required by statute.°? A failure to comply 
with a condition precedent is fatal to the mainte- 
nance of the action,®* even though that failure is 
due to some neglect of duty on the part of the school 
authorities,?* his remedy in such case being by man- 
damus to compel such authorities to perform their 
duties.°° A teacher wrongfully dismissed and sub- 
sequently reinstated is under the same necessity of 
showing a performance of conditions precedent be- 
fore suing for his wages under the contract.°° He 
must demand payment and have his claim passed 
upon by the trustees.9* 


81. McCasky v. Centre Tp. School 
Dist. No. 1, 2 Greene (Iowa) 482; Mar- 
wen v. Elwood, 35 Minn. 309, 29 NW 


82. Moore v. New York Bd. of Edu- 
eation, 121 App. Div. 862, 106 NYS 
983 [aff 195 N. Y. 601 mem, 88 NE 645 
mem, 195 N. Y- 614 mem, 89 NE 1105 
mem]. 


83. See Mandamus § 345. 


84. Smith v. Collingwood, 19 U. C. 
OV Bs (Ont): 259. 


85. Meadows v. Nesbit, 
(Tenn.) 486. 


75 Ind. 118; 
26 Ind. 337. 


Fractional 


610, 48 NW 1062. 
12 Lea 


Mo. 319 
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Ind'—Jackson School Tp. v. Farlow, 
Harrison Tp. v. Conrad, 90. 


Me.—Jose v. Moulton, 37 Me. 367; 91 
Dore v. Billings, 26 Me, 56; Jackson v. E 
Hampden, 20 Me. 37. 


Md.—Washington County School v. 
Wagaman, 84-Md. 351, 35 A 85. 


Mich.—Bryan v. Shelby Tp., 
School Dist. 
Mich. 67, 69 NW 74; Devoe v. Spauld- 94. 
ing Tp. School Dist. No. 3, 77 Mich. 95 


Mo.—Barnhart v. Bodenhammer, 31 
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[§ 389] b. Parties.°® An action by a school- 
teacher for his compensation should be against ei- 
ther the district®® or against the school board in 
its corporate capacity,’ and not against the trustees 
individually.2 If during the term the school building 
burns, a teacher who thereafter holds himself in 
readiness to teach must bring his action against the 
board whose duty it is to replace the schoolhouse 
with other quarters where the teaching can be ear- 
ried on,* and not against the county treasurer alone, 
who under the statute is not authorized to pay teach- 
ers unless they have actually taught. In no ease, 
however, can a teacher sue to recover a money judg- 
ment against a governmental subdivision or agency 
exercising governmental functions unless the statute 
expressly or impliedly permits it,> and where a con- 
solidated school district, being such a governmental 
subdivision, is not expressly or impliedly made by 
statute subject to suit, a teacher cannot maintain an 
action for his salary against the trustees of such 
district.°® 


[§ 390] c. Pleading. The rules of pleading gov- 
erning civil actions generally’ apply in actions by 
school-teachers for the recovery of their compensa- 
tion.® 


Declaration. Thus a teacher, in his complaint, pe- 
tition, or declaration, should clearly and, definitely 
allege all facts showing the existence of a valid con- 
tract of employment,® the facts entitling him to the 
benefit of a particular statute on which he bases his 
7% v. Yerxa, 40 N. B. 351. 


Averell v. Newburyport, 
333, 185 NE 463. 


Ferguson v. Smith, 27 Ga. A. 
806, 110-SE 42. 


92. Huntington Independent School 
Dist. v. Scroggins, (Tex. Civ. A.) 9 
: SW (2d) 171. 
etc., 


111 93. See cases supra notes 87-92. 
Cotton v. Reed, 20 Ill. 607. 
See Mandamus § 345. 


$6. Underwood v. Sabinal Inde- 
penident School Dist., (Tex. Civ. A.) 
275 SW 267. 
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Mass. 


INOaia: 


86. See cases infra this note. 


fa] Arbitration, under the Cana- 
dian statutes, is an exclusive remedy 
to a teacher to recover his compen- 
sation. Birmingham v. Hungerford, 
LOS OP PP “(Ont)* 4105  Invrre 
© Geary, 719° Uw6r QP 1B. ¢Ont5) 5565 
Milne’ v.'' Sylvester,’ 18) U.5 C..'Q. B: 
(Ont.) 538; Tierman v. Nepean School, 
14 UNCH QO. Bie COnt.) £5. 


{b] Mandamus is held to be an ex- 
clusive remedy under some statutes 
where the officer refusing payment 
has money in his hands applicable to 
payment of the order. Howard v. 
Bamford, 3 Or. 565. 


87. See case infra this note. 


[a] Before adoption of schedule of 
salaries.—A suit brought against the 
city of Philadelphia, under the act of 
March 4, 1861, by a teacher for his 
salary before a schedule of salaries 
has been adopted by the controllers of 
public schools, is prematurely brought 
and cannot be sustained. Philadel- 
phia v. Johnson, 47 Pa. 382. 


gg. Ill—kKuenster v. Monroe Coun- 
ty Bd. of Education, 134 Ill. 165, 24 
NE 609 [aff 31 Ill, A. 386]; Galesburg 
Bd. of Education v. Arnold, 112 Ill. 11, 
1 NE 163; 
101; Casey v. Baldridge, 15 Ill. 65. 


ee H.—Barr v. Deniston, 19 N. H. 


N. D.—Goose River Bank v. Willow 
Lake School Tp., 1 N. D. 26,°44 NW 
1002, 26 AmSR 605. 


Pa.—Com. v. Jenks, 154 Pa. 368, 26 
A 371; Dillon v. Myers, Brightly 426; 
Sherry v. Sheppard, 12 Pa. Co. 168; 
Chestnut v. Philadelphia, 17 Phila. 32. 


Vt.—Baker v. Bakersfield School 
Dist! No. 1, 12 Vt. 192. 


Wash.—Kester v. Walla Walla 
County School Dist. No. 34, 48 Wash. 
486, 93 P 907. 


Ont.—Wright v. Stephen Tp. School, 
32°U. C. Q. B. 541. 


[a] Action on warrant issued to 
teacher without certificate—A war- 
rant issued to a teacher who does not 
hold a legal certificate of qualification 
is void, and the fact that the school 
district receives the benefit of the 
teacher’s services does not subject the 
district to liability on the warrant or 
on a quantum meruit. Goose River 
Bank v. Willow Lake School Tp., 1 N. 
D. 26, 44 NW 1002, 26 AmSR 605. 


Necessity of certificate see supra § 


Botkin v. Osborne, 39 Il. 265. 


89. Bright Parish School Dist. No. 


97. Underwood v. Sabinal Inde- 
pendent School Dist., supra. 


98. Parties generally see Parties 
AG Cy diss ip) 


99. Ross v. Allen, 10 N. H. 96. 


1. Webster v. Heywood, 21 Ariz. 
550, 192 P 1069; Gunnison v. New 
York Bd. of Education, 176 N. Y. 11, 
68 NE 106; Symmes Tp. Bd. of Edu- 
eation v. O’Hara, 7 Oh. Dec. (Reprint) 
312, 2 CinecLBul 96; Fox v. Carfag- 
nini, 6 Newfoundl. 24. 


2. Sheriff v. Patterson, 5 U. C. Q. 
B. (Ont.) 620. 


38. Vaughan vy. Hindman, 145 Ky. 
507, 140 SW 641. 


4. Vaughan v. Hindman, supra. 


5. Stringer v. Roper, 152 Miss. 559, 
120 SW 460. 


6. Stringer v. Roper, supra. 
7. See generally Pleading 49 C. J. 


8. See cases infra this section. 


9. Crawfordsville v. Hays, 42 Ind. 
200; Quin v. Seymour School, 7 U. C. 
Q. B. (Ont.) 130. 


[a] Allegations held sufficient.— 
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recovery,'® the performance of his duties under the 
contract’? or that he was prevented by the school 
officers from performing them, without cause,!? the 
facts showing the defendant’s obligation to pay?® 
and that he neglected and refused to pay.1* Plain- 
tiff, however, need not aver specifically that he has 
performed each act and duty required to be done 
and performed in the discharge of his duties as teach- 
er,’” but any failure on his part so to do should be 
set up in the answer as a defense;1® nor need plain- 
tiff allege the length of time he had taught before 
making the contract,'’ or that he was a graduate of 
a high or normal school,'® nor anticipate or allege 
matters of defense.1® While a removal and the 
justification of it is matter of defense,?° if the plain- 
tiff pleads a statutory discharge he must also allege 
facts in avoidance of it.?21 Sufficiency of funds in 
the treasurer’s hands to pay the plaintiff ig held in 
some jurisdictions to be part of the plaintiff’s case 
and must be alleged by him;?? in other jurisdictions 
the absence of such funds is held to be matter of 
defense and their existence need not be alleged in the 
complaint.2* Where the statute requires that a 
teacher shall possess a certificate of qualification at 
the time of his employment as a condition precedent 
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with the statute in this respect must be distinctly 
and affirmatively alleged by the teacher,*® but im- 
material facts need not be-alleged.?® <A failure to 
state the facts is not cured by a general allegation 
that the teacher is legally or lawfully qualified,?* or 
by annexing a copy of the contract in which the 
plaintiff is described as a “licensed teacher,”*® or by 
a verdict.?°® 


Answer. An answer in such an action should clear- 
ly and definitely allege all matters of defense,*° as 
with regard to the teacher’s disqualification,*? re- 
moval, or dismissal.2? An allegation of dismissal 
without stating the facts is sufficient if the trustees 
were authorized by statute to dismiss,?* but a state- 
ment of the facts justifying dismissal is necessary 
where the trustees, in dismissing the plaintiff, at- 
tempted to follow the statutory method and had no 
authority under its provisions to do so.°4 


[§ 391] d. Issues and Proof. Proof of an express 
contract is necessary where the plaintiff alleges that 
he was employed continuously as a regularly ap- 
pointed teacher and the defendant makes a general 
denial.*® 


to his right to recover compensation for his sery- 


[§ 392] e. Evidence. 


The rules of evidence ap- 


ices,** the facts necessary to constitute a compliance ! plicable in civil cases generally*® govern in actions 


An allegation that plaintiff and de- 
fendant “entered into an agreement in 
writing” implies that the statutory 
directions as to the way and manner 
in which it was to be entered into on 
the part of the district have been 
complied with. Ryan v. Dakota 
County School-Dist. No. 13, 27 Minn. 
433, 8 NW 146. 


[b] Allegations held not sufficient. 
—A petition on an oral contract for 
teacher’s services, made with the lo- 
cal board of school trustees where 
statute required written contract 
made with county board of education. 
Green vy. Snellville Cons. School Dist., 
39 Ga. A. 173, 146 SE 350. 


10. McBride v. Silver Bow County 
School Dist. No. 2, 88 Mont. 110, 290 
P 252. 


[a] Automatic reélection statute. 
-—McBride v. Silver Bow County 
School Dist. No. 2, 88 Mont. 110, 290 
P 252. 


11. Owen School Tp. v. Hay, 
Ind. 351, 8 NE 220. 


12. Henry School Tp. v. Meredith, 
32 Ind. A. 607, 70 NE 393. 


13. See case infra this note. 


[a] In action against treasurer in- 
dividually.—In an action by a teach- 
er to enforce personal responsibility 
against the treasurer of a school dis- 
trict for money in his hands belong- 
ing to the district and appropriated to 
the payment of teacher’s wages, the 
complaint should allege that such 
treasurer had money in his hands at 
the time the order was presented suf- 
ficient to pay it and applicable to the 
purpose; and an amendment may be 
made by inserting such an allegation. 
Edson v. Hayden, 18 Wis. 627. 
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14. Ellis v. Sharp, 42 Hun (N. Y.) 
Lis 

15. Ellis v. Sharp, supra, 

16. Ellis v. Sharp, supra. 

17. Rutherford School Tp. v. Cran- 
ey, 51 Ind. A. 236, 99 NE 485: 


18. Hobbs v. Gibson School Tp.. 
195 Ind. 1, 144 NE 526. 


19. Section Sixteen v. Criswell, 6 
Ala. 565; Harmony School Tp. -v. 
Moore, 80 Ind. 276; Cochran v. Broad 
Horn Independent School Dist. 207 
Iowa 13885, 224 NW 809. 


20. See cases infra notes 32-34. 


21. Streyffeler v. Washington Tp. 
Cons. Independent School DIS, 
(lowa) 231 NW 325. 


22. Boyles v. Potter County, (Tex. 
Civ. A.) 177 SW 210. 


23. Gay v. Bankston, 100 Ala. 280, 
13 S 939; Rutherford School Tp. v. 
Craney, 51 Ind. A. 236, 99 NE 485. 


24. See supra §§ 265, 267. 


25. Stevenson v. District No. 1 
School Directors, 87 Ill. 255; Botkin 
v. Osborne, 39 Ill. 101; Smith v. Cur- 
ry, 16 Ill. 147; Casey v. Baldridge, 
15 Ill. 65; Stanhope v. School Direc- 
tors, 42 Ill. A. 570; Jackson School 
Tp. v. Farlow, 75 Ind. 118; Hamrick 
v. Wellington Bd. of Education, 28 


Kan. 385; Ryan v. Dakota County 
School-Dist. No. 13, 27 Minn. 433, 8 
NW 146; Jenness v. Washington 


County School Dist. No. 31, 12 Minn. 
448. But see Goetz v. Stearns Coun- 
ty School-Dist. No. 59, 31 Minn. 164, 
17 NW 276 (dist) Ryan’ v. Dakota 
County School-Dist. No. 13, 27 Minn. 
433, 8 NW 146] (holding that an al- 
legation that plaintiff is “a duly qual- 
ified teacher of and in the public 
schools of said state” includes the 
fact that he has received the certifi- 
cate required by statute to entitle him 
to teach in such school). 


26. See case infra this note. 


[a] Date of certificate.—A failure 
to state the date of the certificate in 
the complaint or petition is immate- 
rial, where it appears that it was is- 
sued before the date of the contract 
declared on. Hamrick v. Wellington 
Bd. of Education, 28 Kan. 385. 


27. Casey v. Baldridge, 15 Ill. 65; 
Stanhope v. School Directors, 42 II. 


A. 570; Jackson School 
low, 75 Ind. 118. 


28. 
supra. 


29. Botkin v. Osborne, 39 Ill. 101; 
Smith vo Curry, 16 Me 147. 


30. Harmony School Tp. v. Moore, 
SOn Ena 27/68 


fa] Answer held not sufficient.— 
An affirmative answer, in an action by 
a teacher to recover for services ren- 
dered, that a former trustee who had 
employed plaintiff had caused the 
schools to be taught in the district 
for two months longer during two 
years than in other districts, and that 
the trustee had continued the schools 
in such district after he knew that 
there was no fund with which to pay 
the expenses, is insufficient upon de- 
murrer. Harmony School Tp. v. 
Moore, 80 Ind. 276. 


Tp. v. Far- 


Jackson School Tp. v. Farlow, 


4 au Ellis v. Sharp, 42 Hun (N. Y.) 
ids 
[a] That teacher did not possess 


certificate.—An averment that a per- 
son did not possess a certificate to 
teach in force during any of the times 
mentioned in the complaint is not a 
statement of a legal conclusion. Cat- 
ae v. Christie, 15 Colow As 294, 6352 
28. 


{[b] That certificate issued with- 
out examination is not a sufficient al- 
legation, a certificate not being void 
for that reason. Jefferson County 
School Dist. No. 25 v. Stone, 14 Colo. 
Mie 21 50 We Sis be 


32. Crawfordsville v. Hays, 42 Ind. 
200. 

33. Crawfordsville v. Hays, su- 
pra. 

34 Crawfordsville v. Hays, su- 
pra. 

35. Taggart v. Multnomah County 


School Dist. No. 1, 97 Or. 95, 188 P 
912, 1912 659: 


36. See Evidence 22 C. J. p 1. 


——— 
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by school-teachers for the recovery of their compen- 
sation.?7 


Presumptions and burden of proof. A presump- 
tion that a teacher has a certificate follows from his 
employment by a school agent,?* and when the fact 
of the teacher’s possession of a certificate is proved, 
a prima facie case in favor of his competency is es- 
tablished,®® and the burden is on the defendant to 
prove his incompetency.*® The finding of a school 
board, in dismissing plaintiff, that he was ineompe- 
tent does not raise a conclusive presumption of in- 
competency in an action in court by the’teacher to 
recover his salary where incompetency is pleaded 

_as defense,*! unless the finding is entered on the 
minutes of the board and there is no charge of bad 
faith or abuse of power.*? There is no presumption 
that at the time an order is presented for payment 
the officer has funds in hand to pay it, merely because 
the time has passed when by law it was his duty to 
apply for and receive from the treasurer the school 
moneys belonging to his district.4* Payments to a 
teacher are presumably made at the time required 
by statute.44 Payments made every calendar month 
and accepted by the teacher over a long period of 
time without objection presumably are made on the 
assumption that the teacher served the same number 
of statutory school months as the calendar months 
for which she had been paid in the absence of evi- 
dence that she had served a larger number of school 
months for which she claims payment.*® The rule 
requiring the defendant district, in an action by a 
superintendent for salary after an alleged wrongful 
discharge, to show good cause for such discharge*® 
is inapplicable where it was based on findings of im- 
morality made after due notice to plaintiff appoint- 
ing time and place of hearing on such charges.#* 


Admissibility. Evidence held admissible in an ac- 
tion by a teacher to recover compensation includes 
the contract of employment,** and the minutes of 
the special meeting at which the contract was 


37. See cases infra this section. 


38. Cairns v. Otter School Dist., 6 A 923. 
Alaska 633; Rolfe v. Cooper, 20 Me.|, 46. 


Apa. Ao DOC haan. 

39. Darter v. Perry County School 
Dist. No. 50 Bd. of Education, 161 Ill.| NW 532. 
A. 284. 48. 


40. Darter v. Perry County School|13 S 939; 
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School Dist. No. 8, 55 N. J. Ll. 567, 27 


See supra § 390. fist 


Fractional 
Dist—~No. 1, etc., 225 Mich: 674, 196 


Gay v. Bankston, 100 Ala. 280, 
Tate v. 
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made,*® even though the contract and minutes were 
not entered in the regular minute book as the statute 
required,®° parol proof that teacher has certificate,** 
reports required by statute to be made by the teach- 
er,°? instances of mismanagement to show incom- 
petency,®* proof that the teacher lacked qualifica- 
tions without first showing that he had been duly 
notified of the defendanf’s contentions and had had 
opportunity to present his ease to the board,®* ap- 
proval by the plaintiff superintendent of expense 
accounts to rebut inferences of corrupt motives or 
bad faith of trustees in exhaustion of fund available 
for salary,®° and letters to rebut charges of deceit 
against teacher.°® Hvidence held inadmissible in- 
cludes other teaching contracts made by the teacher 
with other parties at other times,®* compensation re- 
ceived on a previous year to show the contract 
wages,°® dissatisfaction of voters with teacher and 
board’s knowledge of it at the time it made the con- 
tract,°® complaints to members of the school board 
as to plaintiff’s incompeteney and want of qualifica- 
tions,®°° teacher’s miscalculation of amount due him 
to show his incompetency,*! declarations of board 
members as to what happened at the meetings,®* and 
teacher’s acts of cruelty to show that he had been 
dismissed.°? Where the minutes of the board meet- 
ing give merely the date, the name of the principal 
employed and the school, and a sum purporting to be 
the compensation for a year’s service, parol evidence 
is admissible to explain whether the hiring was by 
the month or for a definite term.®# 


Weight and sufficiency. Evidence of a contract of 
employment which on its face purported to be made 
by the trustees acting as a corporation is sufficient 
to establish the fact that it was so made, even though 
there had been no corporate meeting and the cor- 
porate seal was not affixed to the contract,®> but 
where the plaintiff fails to prove an express contract 
by producing a written contract as required by stat- 
ute, the evidence is insufficient to support a verdict 
for the plaintiff in an action on the contract.6® That 


54. West v. Hedges, 88 Or. 158, 171 
iP 66. 


Chireno Independent 
Dist. v. Wedgeworth, 
15 SW (2d) 679. 


56. Custer v. Prospect Park School 
Dist., 12; Pa. Super, 102. 


Gentry County 57. Swafford v. Petaluma Bd. of 


School 


School (CREX Cine Ae) 


Dist. No. 50 Bd. of Education, supra. 


41. Felton v. Nordland | School 
Dist, 47% °S..D. 183, 196 NW. 960. 


42. Toye v. Exeter School Dist., 
22 ean 2 On 14 A. 6.05 


43. Edson v. Hayden, 18 Wis. 627. 


44. Robinson vy. District No. 4 
School, 96 Ill. A. 604. 


[a] At regular or special meetings 
of board.—Where under a_ Statute 
which provides that no official busi- 
ness shall be transacted except at a 
regular or special meeting, and that 
the school directors shall not pay any 
public funds to a teacher, unless he 
has furnished them a schedule, the 
directors have paid the teacher for 
the time he actually taught, it will 
be presumed that such payment was 
made at a regular or special meeting. 
Robinson v. District No. 4 School, 96 
Tll. A. 604. 


45. Steinson v. Hudson County 


School Dist. No, 11, 324 Mo. 477, 23 
SW (2d) 1013. 


[a] Predecessor’s contract admis- 
sible.-—Evidence of a contract with 
plaintiff superintendent’s predecessor 
is competent, in an action for salary, 
in view of evidence that plaintiff 
agreed to serve under the same terms 
as his predecessor. Poston v. Board 
of Education Colored Graded Com- 
mon School Dist., 216 Ky. 525, 287 SW 
973. 


49. Tate v. Gentry County School 
Dist. No. 11, 324 Mo. 477, 28 SW (2d) 
10138. 


50. Tate v. Gentry County School 
Dist. No. 11, supra. 


51. Manistee School Dist. No. 1 v. 
Cook, 47 Mich. 112, 10 NW 1381. 


52. Gay v. Bankston, 100 Ala. 280, 
13 S 939. 


53. Holden v. Shrewsbury School 
Dist. No. 10, 38 Vt. 529. 


Education, 127 Cal. 484, 59 P 900. 


58. Jackson Tp. v. Grimes, 24 Ind. 
AM ool, Gs Neca. 


59. Mason v. Brookfield School 
Dist. No. 14, 20 Vt. 487. 


60. Tate v. Gentry County School 
Dist. No. 11, 324 Mo. 477, 23 SW (2d) 
1013. 


61. Doyle v. School Directors, 36 
I. A. 653, 


62. Dyberry School-Dist. 
cer, 115 Pa. 551, 9 A.64. 


63. Whitehead v. North Hunting- 
ton School-Dist., 145 Pa. 418, 22 A 
991. 


64. Westerman v. Cleland, 12 Cal. 
A. 63, 106 P 606. 


65. Bright Parish School Dist. No. 
7% v. Yerxa, 40 N. B. 351. 


66. Taggart v. Multnomah County 
School Dist. No. 1, 97 Or. 95, 188 P 
912, 191 P 659. 


v. Mer- 
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there had been a meeting of the directors is suffi- 
ciently shown by evidence that two of the three at- 
tended the meeting at which the contract was made 
and that the absent member later acquiesced.°* <Ac- 


quiescence by a school director in the signing of a. 


teacher’s contract of employment by the other two 
members of the board is sufficient evidence of a ratifi- 
cation of the contract by the board.** An alleged 
contract to pay a principal a fixed sum for his salary 
is not established by minutes of the board fixing sal- 
aries of teachers at a lower amount than that al- 
leged and omitting the principal.®® Readiness to 
teach is sufficiently shown by the testimony of the 
teacher and her father to that effect.’° Incompeten- 
ey to teach is not shown by the circulation among 
the voters of a petition to dismiss or by an examina- 
tion in arithmetic to which the trustees subjected the 
teacher,’ but a verdict for the teacher is held to 
be against the great weight of the evidence where 
nearly all of the pupils testified to her sleeping dur- 
ing school hours.*? A refusal by the teacher to teach 
consolidated classes by order of the sehool board 
under a contract to teach but without specifying any 
particular service is not sufficient evidence to entitle 
the plaintiff to recover the compensation fixed by the 
contract.*? Evidence that the teacher refused to 
teach any grade but the one he specified is sufficient 
to support a judgment for defendant based on a 
finding that there had never been an acceptance of 
the board’s offer.‘4 Evidence of an assignment to 
a lower grade and the teacher’s acquiescence therein 
and acceptance of the salary of the lower grade and 
the performance of no services in the higher grade 
do not establish the plaintiff’s right to recover the 
difference between salary of the higher grade and 
the amount received.’® Evidence that a principal 
had received his salary regularly up to a certain 
date but no salary after that until he died sufficiently 
supports a judgment for salary from date of last pay- 
ment until his death.*® An admission by the teach- 
er that he had received a particular letter and had 
read it is sufficient evidence of his knowledge of its 
econtents to the effect that the trustees objected to 
his teaching.”7 Evidence that a school board had no 
recollection of a written contract with plaintiff and 
that it was the understanding of the board that he 


67. Yell County School Dist. No. 
69 v. Hundley, 126 Ark. 622, 191 SW|NYS 491]. 
238. 


68. Yell County School Dist. No.| 184 
69 v. Hundley, supra; School Dist. 
No. 47 v. Goodwin, 81 Ark. 143, 98 SW|, 77» 
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was not to be paid for months when school was not 
in session is sufficient to support a verdict for de- 
fendant where plaintiff failed to produce a written 
contract to the contrary.*® 


[§ 393] f. Trial, Judgment, and Appeal. The 
rules relating to trial and judgment which govern in 
civil actions generally7® also apply in actions by 
school-teachers for the recovery of their compensa- 
tion with regard to questions relating to the trial.*° 
An objection that plaintiff had no certificate as re- 
quired by statute cannot be made successfully if the 
point was .not raised until the evidence was closed 
and the cause was being summed up.*? 


Questions of law and fact. It has been held to be 
a question for the jury under conflicting evidence 
whether the trustees accepted a substituted service 
during the period of the plaintiff’s illness,**? wheth- 
er the plaintiff abandoned his position or was pre- 
vented by the trustees from teaching,*? whether 
teaching the full time of the contract minus seven 
days was a substantial performance of the contract,** 
whether or not a town agent had received certain 
money for the use of the teacher,®®> whether the 
teacher signed the contract®® or waived his right to 
claim the salary of a higher grade by accepting the 
salary of a lower grade,** whether facts existed jus- 
tifying the teacher’s dismissal,*® or whether the 
teacher was incompetent.®® - A directed verdict in 
favor of plaintiff against an outside county is proper 
where the evidence that all conditions precedent to 
liability of the outside county for a proportionate 
part of plaintiff’s salary had been performed was 
uncontradicted.°° 


Instructions. A requested instruction that con- 
tract was valid if the trustee who refused to sign 
took any part in the meeting at which the contract 
was voted was properly refused as invading the 
province of the jury who might have found on the 
evidence that the trustee who participated did not 
thereby take any part in the making of the con- 
tract.°+ An instruction directing the jury as to the 
amount of the verdict if they found for the plaintiff 
is erroneous where, although the amount of the wages 
was not controverted, the defendant was not allowed 
to cross-examine the plaintiff on his efforts to seek 
other employment.®? An instruction that unless the 


Dore v. Billings, 26 Me. 56. 


86. McGuiness v. Le Sueur Coun- 
ty School Dist. No. 10, 39 Minn. 499, 
41 NW 103. 


87. Dildine v. New York City Bad. 


696. 76 v. Kirby, 27 Colo. A. 300, 149 P 260.| of Education, 188 App. Div. 261, 117 


69. ‘Wheeler v. Americus Bd. of 78. 
Education, 12 Ga. A. 152, 76 SE 1035. 


70. Hot Springs County School 
Dist. No. 36 v. Gardner, 142 Ark. 557, 


219 SW 11. ments 33 C. J. p 1042 
71. Doyle v. School Directors, 36 

Til. A. 653. t 1238]. 
72. Scanlan v. District No. 39, 245 80. 

Ill. A. 357. 81. 


73. Marquissee v. Hitchcock Coun- | 314. 
ty School Dist. No. 64, 5 Nebr. (Un- 82. 
off.) 85, 97 NW 324. 


74. Dougherty v. Clarke, 20 Cal. 83. 
Aue oA yee on a2 902 


75. Thompson v. New York City 84. 
Bawot Education, «201 No ¥.945 7094 


(Ala.) 193: 


Poston v. Princeton Colored 
Graded Common School Dist. Bd. of 


Education, 216 Ky. 525, 287 SW 973. 


79. Judgments generally see Judg- 
42. 


See cases infra this section. 
Sproul v. Smith, 40 N. J. L. 90. 


Southern Industrial 
Hellier, 142 Ala. 686, 39 S 163. 


NYS 578. 


£8. Carter County School Dist. No. 
62 v. Morgan, 127 Okl. 193, 260 P 46; 
Creek County School Dist. No. 18 v. 
Ferguson, 45 Okl. 680, 146 P7113 
Grant County School Dist. No. 94 v. 


Trial generally see Trial [388 Cyc p| Gautier, 13 Okl. 194, 73 P 954. 


89. Ewing v. School Dist. No. 8, 2 
Till. A. 458, 


Rockdale County Bd. of Ed- 
ucation v. Gresham, 21 Ga, A. 440, 94 
SE 641. 


91. Rice v. Bradley County School 


Insts ecv. 


Wood v. Consolidated School | Dist. No. 20, 109 Ark. 125, 159 SW 29. 
Dist. No. 18, (Mo. A.) 7 SW (2d) 1018. 


92. McPherson v. Waukegan Tp. 


Shaw v. Wallace, 2 Stew. & P.| High School Dist. Bd. of Education, 


235 Ill, A. 426. 
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jury should find that the provisions of the statute 
relating to discharge after charges in writing and 
notice and hearing had been complied with, the ver- 
diet should be in ‘favor of the plaintiff is erroneous 
where the statutory method of discharging teachers 
is held not to be exelusive.®® 


Findings. A finding as to the length of term of 
employment will not be disturbed if there is any evi- 
dence to support it.°* Where the answer alleges lack 
of funds, there must be a specific finding that there 
were funds available for payment of plaintiff's sal- 
ary to support a judgment for plaintiff.°> A finding 
that plaintiff’s contract was in existence during a 
stated month and that plaintiff performed every 
service asked of him in that month, although it was 
a vacation period, supports a judgment for plaintiff 
covering his salary for that particular month.°°® 


Judgment. Judgment for salary of a teacher 
should be entered against the school district in its 
corporate capacity and not against the trustees in- 
dividually,®* unless money has. been diverted from 
the school fund so that there is not enough to pay 
plaintiff’s salary.°§ 


Appeal. An instruction detailing the evidence as 
to making of the contract and directing that plain- 
tiff is entitled to recover if the jury accepted it as 
true may be error, as concerns defendant but is 
harmless if it improves his chances for a favorable 
verdict.°® 


[§ 394] g. Execution. Under applicable statutes 
a judgment for current wages earned by a school- 
teacher should be paid by a warrant on the teachers’ 
fund, and an order that a judgment “for services 
as teacher of common schools” shall, after a return 
of nulla bona, be paid out of the school funds of the 
delinquent township in the county treasury has been 
held not to divert those funds from their proper pur- 
pose.” A judgment entered in favor of a teacher who 
is not entitled to it under the law will be restrained 
by injunction at the instance of a taxpayer suing 
in behalf of himself and others.® 


~[§ 395] h. Costs. A teacher suing for wages can- 
not recover attorney’s fees as costs unless authorized 
by statute, stipulation, or court rule.* <A school- 
teacher who is successful in her suit is not entitled 
to an attorney’s fee under a statute allowing attor- 
ney’s fee to a “laborer, clerk, servant, nurse, or other 


93. Baird v. Fremont County School 
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person” who sues successfully for compensation for 
services performed.° 


[§ 396] I. Provision for Board and Lodging. Al- 
though there is authority to the contrary,® it has 
been held that a school board under its general pow- 
ers of school management may contract for the board 
of a teacher,’ and, in the absence of any statute pro- 
hibiting officers having any interest in contracts 
executed i in their official eapacity,® may contract with 
one of its own number to furnish board.® It has even 
been held that where the statute in express terms 
imposes the duty of boarding teachers on the pru-- 
dential committee, the school district, by contracting 
with another to furnish board, cannot deprive the 
prudential committee of his statutory right to choose 
that the boarding of teachers shall be done by the 
committee himself.1° Such a contract, however, can 
be entered into only on the credit of the school fund 
of the district as distinguished from the credit of 
the district itself.t1 Where a de facto prudential 
committee in good faith furnishes board for a teach- 
er and the district avails itself of the benefit, there 
is an implied promise to pay.?? } 


[§ 397] J. Pensicns and Benefits—1. In General. 
Provision is sometimes made, or authorized by stat- 
ute, for the establishment of a pension or retirement 
fund or for the organization of a beneficial associa- 
tion of teachers out of or by which a pension or an- 
nuity is to be paid to teachers in public schools up- 
on certain conditions,!? and some of the statutes fur- 
ther provide for the payment of death benefits to 
beneficiaries named by the teacher-members in the 
retirement fund.t* Such laws are construed liber- 
ally towards applicants.t° A pension fund estab- 
lished by statute may be regulated by statute and is 
subject at all times to any amendments of the stat- 
ute that may be made,?® nor have teacher-contrib- 
utors to the fund a vested interest therein, interfer- 
ing with the operation of this rule,**? but mem- 
bers losing their rights as beneficiaries because of 
the amending statute may be entitled under its terms 
to a return of their contributions and interest.1§ 
The rights of teachers to be paid annuities out of 
such funds or by such organizations depends upon 
the terms of the statute or of the constitution, rules 
and bylaws of the school board or beneficiary organ- 
ization,!® board rules being, however, ineffective if 


Wheeler v. Alton School Dist., 


Dist. No. 25, 41 Wyo. 451, 287 P 308. 


94. Roussin v. Kirkpatrick, 8 Cal. 
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95. Martin v. Fisher, (Cal. A.) 291 
P 276: 


96. Aldrich v. Chino School Dist., 
(Cal. A.) 292 P 271. 


* 97. Webster v. Heywood, 21 Ariz. 
550; 192°P 1069. 

98. Stephenson v. Camp, (Tex. Civ. 
A.) 188 SW 816. 


99. Tate v. Gentry County School 
Dist. No. 11, 324 Mo. 477, 28 SW (2d) 
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I. State v. Putnam, 103 Nebr. 846, 
174 NW 609. 


2. Milford v. Simpson, 11 Ind. 520. 
8. Barr v. Deniston, 19 N. H. 170. 


[a] In favor of teacher without 
certificate—A judgment for compen- 


vor of a teacher who has not produced 
the certificate required by law, al- 
though entered by consent of the dis- 
trict, will be restrained by injunction 
at the suit of any taxpayer within the 
district suing in behalf of himself and 
others. Barr v. Deniston, 19 N. H 
170. 


4. McBride v. Silver Bow County 
School Dist. No. 2, 88 Mont. 110, 290 
RP 252) 


5. Grant County School Dist. No. 
94 v. Gautier, 13 Okl. 194, 73 P 954. 


6. Quin v. Seymour Tp. School 
Tmustees, ioUmC. @. o. COnt,): 30: 


7. Brown v. School Dist., 55 Vt. 
43. 


8. See infra § 261. 
9. Brown v. School Dist., 55 Vt. 48. 


10. Danbury School Dist, No. 7 v. 
Currier, 45 N. H. 573. 


66 N. H. 540, 23 A 89. 


12. Rowell v. Tunbridge School- 
Dist., :59) Vts 658,10 Av 754: 


13. See statutory provisions. 
14. See statutory provisions. 


15. Ward v. Teachers’ Retirement 
Bd., 241 NYS 535; In re Sanborn, 159 
Wash. 112, 292 P 259; State v. Loop, 
157 Wash. 339, 289 P 30. 


16. In re Bristol, 93 Misc. 626, 158 
NYS 5038 [aff 173 App. Div. 545, 160 
NYS 410]. 

[a] Amendment transferring cus- 
tody of fund from local to state board 
is effective in spite of objections of 
some members thereto. In re Bris- 
tol, 93 Mise. 626, 158 NYS. 503 [aff 
173 App. Div. 545, 160 NYS 410]. 


17. In re Bristol, supra. 
18. In re Bristol, supra. 


19. Child vy. Teachers’ Annuity, 


432 °[56 ©. J.J] 
they conflict with the statute.2° Where the statute 
so provides?! the creation of a teachers’ pension fund 
is optional with the board of education of the various 
school districts,** but the allowance and payment 
of the pension must be made as provided and is not 
within the diseretion of the board.?? Under a stat- 
ute providing for payment out of the retirement 
fund of additional benefits for long-continued serv- 
ice and also of death benefits to a beneficiary named 
by the teacher,?* it has been held that upon the death 
of a teacher-member of the fund in active service 
at the time of his death, who, because of the length 
of his service, was entitled to the payment of ad- 
ditional benefits which had not been paid, the bene- 
ficlary named under the terms of the statute was 
entitled to payment of both additional and death 
benefits.2°> A teacher who waives her right to back 
pay on reinstatement after suspension does not there- 
by waive her right to service benefits to which the 
length of her service entitles her;?® nor does a 
teacher waive her right to the full amount of the pen- 
sion to which she is entitled under the statute by 
accepting and receipting for a less amount.?* 


[§ 398] 2. Constitutionality of Statutes. Under 
particular constitutional provisions, a statute estab- 
lishing a state pension fund for teachers has been 
held not invalidated by the fact that a pension may 
be paid to a teacher from funds collected from an- 
other district than the one in which she taught,?® or 
by the fact that different pension systems are pre- 
seribed for the different counties in the state.2® A 
statute which permits the payment of pensions to 
teachers who had retired before its enactment has 
been held invalid so far as it relates to such teachers, 
as providing for the payment of a gratuity to a pub- 
lie servant,*®° but a statute which applies to teachers 
in active service at the time of the enactment and 
to teachers coming into the service at a later time 
has been held valid, the pension then constituting a 
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part of the inducement of the service.*? So also a 
statute which provides for payment of additional 
service benefits on the basis of a teacher’s service 
before as well as after the enactment of the statute 
is constitutional when applied to teachers in actual 
service at the time of the enactment.” Under a 
reserved power of the legislature to repeal all local 
acts, an amendatory act providing for a change from 
a local to a state system on petition of two thirds of 
the teachers is valid,** but, where an earlier statute 
eranted service benefits which have accrued before 
the amending statute, such vested rights will be un- 
affected by. the amendatory law.** 


[§ 399] 8. Power of Retirement Board. A retire- 
ment board has no discretionary power to refuse re- 
tirement to a teacher who has established his right 
thereto.*® Under statutes providing for retirement 
after service for a specified time, and also for re- 
tirement for disability,*® the retirement board has 
no diseretion in the granting of an application for 
service retirement,?7 but does have a diseretion in 
granting an application for retirement on the ground 
of disability.*S Where the teachers’ retirement 
board was placed by the law under the joint control 
of the board of education, the city administration, 
and the teaching staff, each being represented on the 
retirement board, and where the “statute further pro- 
vided that the coneurrence of a member elected by 
the teachers’ retirement association shall be necessary 
to any “decision” of the retirement board,®® a “de- 
cision” within the meaning of the statute is not re- 
stricted to matters concerning which the action of 
the board is determined for it by a mandatory pro- 
vision of the statute, such as the retirement of teach- 
ers and amounts to be paid them,*° but is extended to 
matters within the discretionary power of the 
board,*! such as the appointment of a secretary who 
is the chief executive officer of the board and is 


etc., Assoc., 21 Pa. Super. 480; State 
v. Loop, 157 Wash. 339, 289 P 30. 


[a] Classification of teachers.— 
Teacher-members of a beneficiary or- 
ganization were classified into two 
groups, first, those joining within two 
years of its organization; second, 
those joining thereafter. The pur- 
pose of the classification was to in- 
duce as large an enrollment as pos- 
sible in the first two years in order to 
furnish a safe basis for the actuary’s 
tables. For the first group, those 
were eligible for annuities who had 
completed a term of “school service” 
of thirty-five years, regardless of 
whether or not their school service 
commenced in the city of Philadel- 
phia. For the second group, thirty- 
five years of “public-school service” 
which must have commenced in the 
public schools of Philadelphia was 
prescribed. A member of the first 
group who had had thirty-five years 
of school service, of which the first 
twenty-four had been in private 
schools, was eligible for the annuity 
notwithstanding an adverse decision 
by the trustees of the association. 


Child v. Teachers’ Annuity, etce., 
Assoc., 21 Pa. Super. 480. 
90)* Dean! v..Clarke, 53 Cal., A. 30, 


199 P 857; O’Brien v. New York State 


Teachers’ Retirement Bd., 215 App. 
Div. 220, 213 NYS 738; State v. State 
Teachers’ Ins., etc., Fund, 168 Wis. 


238, 169 NW 562. 


21. See statutory provisions. 


22. Shinnick vy. State, 101 Oh. St. 
246, 128 NE 91. 


23. See infra § 400. 
24. See statutory provisions. 


25. State v. Levitan, 181 Wis. 326, 
1938 NW 499. 


26. In re Everitt, 135 Misc. 916, 
240 NYS 335 [aff 243 NYS 807 mem]. 


2 Moore vy. New York City Bad. of 


Ea cation, 121 App. Div. 862, 106 NYS 
983 Laff 195 N. Y. 614 mem, 89 NE 
1105 mem]. 

28. State v. Hauge, 37 N. D. 583, 


164 NW 289, LRAI1918A 522. 


29. State v. Levitan, 181 Wis. 
193 NW 499. 

30. Mahon v. New York Bd. of EHd- 
ucation, 171 N. Y. 263, 63 NE 1107, 
89 AmSR 810. 

81. Fellows v. Connolly, 193 Mich. 
499, 160 NW 581. 

32. State v. Levitan, 181 Wis. 326, 
193 NW 499.! 

33. In re Bristol,173 App. Div. 545, 
160 NYS 410 [aff 93 Misc. 626, 158 
NYS 503]. 

34. State 
206 NW 218. 


[a] Repealing additional benefit 
provisions.—Rights accruing to a 


326, 


v. Blied, 188 Wis. 442, 


teacher, and to his beneficiary on his 
death, under L. (1921) giving addi- 
tional benefits to teachers in service 
twenty-five years, and death benefit 
to his beneficiary, are beyond legisla- 
tive power and L. (1923) repealing 
such provisions is ineffective as to 
teachers within or under prior law. 
pete v. Blied, 188 Wis. 442, 206 NW 


35. Moorhead v. Teachers’ Retire- 
ment Bd., 184 Misc. 123, 234 NYS 626; 
Shinnick v. State, 101 Oh. St. 246, 128 


36. See statutory provisions. 


87. {In re; Gulick, .244 <NYS: 42a; 
O’Brien v. New York State Teachers’ 
Retirement Bd., 215 App. Div. 220, 213 
NYS 738; Langdon v. New York City 
Teachers’ Retirement Bd., 135 Misc. 
271, 238 NYS 642 [aff 226 Apv. Div. 
870, 285 NYS 827 (aff 252 N. Y. 508, 
170 NE 123)]. ° 


38. Fitzpatrick v. New York State 
Teachers’ Retirement Bd., 212 App. 
Div. 760, 210 NYS 419 [rev 123 Misc. 
829, 206 NYS 546, and aff 241 N. Y. 
515 mem, 150 NE 535 mem]. 


39. See statutory provisions, 


40. Rees v. New York City Teach- 
ers’ Retirement Bd., 247 N. Y. 372, 166 
NE 644, 


41. Rees v. New York City Teach- 
ers’ Retirement Bd., supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


“§§ 399-409] 


charged with the disbursement of the funds.*? 


[§ 400] 4. Necessity and Sufficiency of Compli- 
ance with Statutory Requirements—a. In General. 
‘A teacher or beneficiary designated by him, or his 
personal representative after his death, claiming a 
pension or benefits under the terms of a statute thust 
show a compliance with the requirements of the 
statute in the raising of the fund available for this 
purpose,*® must bring himself within the class of 
teachers therein named as being entitled to its bene- 
fits,#* and must establish by proof the existence of 
the condition or contingency upon which the pay- 
ment of the pension or benefit is made by statute to 
depend,*® as, for example, contribution to the retire- 
ment fund,?® retirement based on length of service** 
or disability,*® or length of service of a teacher still 
in actual service,*? or death.®°® Under statutes con- 
ditioning the payment on retirement,>! what con- 
stitutes retirement and when it takes effect may also 
depend on the terms of the statute.®°* For example, 
a failure to reémploy is a retirement when the stat- 
ute so defines it.°? An application for service retire- 
ment must be in writing where the statute requires 
it,°>* but it need not be in any particular form.®? 


[§ 401] b. Continuity of Service. Under statutes 


42. Rees v. New York City Teach- 


ers’ Retirement Bd., supra. district was 
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was in the county in which the school 
situated. 


[56 C.J.] 438 


requiring continuity of service for a specified length 
of time,°°” there must be a continuity of actual serv- 
ice and not merely a carrying of the teacher’s name 
on the payroll continuously.°* A period of time 
during which the teacher does not engage in teach- 
ing, even though a substitute takes his place, breaks 
the continuity “of the service,®? but the continuity of 
the service is not broken by the consolidation of dis- 
tricts in one of which the plaintiff served,°* even 
where the statute required a continuous service in 
the district to be charged with the payment of the 
pension®® and in the employment of the school board 
by which the plaintiff was retired;°° nor is it broken 
by leave of absence to a teacher incapacitated for 
service where the existing contract obligations were 
not interfered with thereby.°t Under some stat- 
utes,°? continuity of service is not required if in 
other respects the requirements of the statute are 
amet.°* 


[§ 402] 5. Time When Retirement Takes Effect. 
The time when the retirement takes effect may be 
either the time fixed by the teacher in her applica- 
tion for retirement where based on length of serv- 
ice,°* or, in the absence of a time named in the ap- 
plication or statute, at the date when the applica- 
tion was delivered to the board,®* the requirement 


NYS 738; Moore v. New York Bd. of 


Shinnick y. | Education, 121 App. Div. 862, 106 NYS 


43. Peo. v. Haughran, 55 App. Div. 
118, 67 NYS 49 [aff 29 Misc. 440, 61 
NYS 932]. 


[a] Necessity of notice of submis- 
sion to voters.—Under L. (1895) c 767, 
which provide that on petition of 
twenty-five taxpayers, requesting 
submission of the question of making 
provision for pensioning teachers who 
have been employed in the common 
schools not less than twenty-five 
years, the town board shall cause 
such question to be submitted to the 
taxpayers at the next town meeting, 
on due notice published in a town 
newspaper or by posting, a vote tak- 
en without such notice will not au- 
thorize the pensioning of a teacher 
coming within the act; nor will a 
vote, although regularly taken, au- 
thorize the giving of a pension to a 
teacher who has not served twenty- 
five years at the time the vote is tak- 
en. Peo. v. Haughran, 55 App. Div. 
118, 67 NYS 49 [aff 29 Misc. 440, 61 
NYS 932]. 


44. State v. 
D755. 27 5s Sle 


[a] Necessity of qualifying at par- 
ticular time.—Under a statute au- 
thorizing a town on petition of tax- 
payers to raise a pension fund by 
taxes for teachers who shall have 
served twenty-five years, a petition 
and the resulting pension fund have 
reference only to teachers who have 
served twenty-five years at the time 
the petition is filed and do not apply 
to all teachers thereafter as they shall 
have completed the twenty-five years 
service. Peo. v. Haughran, 55 App. 
Div. 118, 67 NYS 49. 


[b] Part of service in other dis- 
trict.—Under the statute a teacher 
employed by the board of education of 
a district wherein a teacher’s pension 
fund had been created and to which 
he had contributed as provided by 
law, who was willing to continue in 
service, but was not reémployed, was 
entitled to a pension, where he had 
been teaching for years, regardless of 
whether one-half of period of service 


[56 C. J.—28] 


Preston, 151 Wash. 


State, 101 Oh. St. 246, 128 NE 91. 


[c] Part of service in private 
schools.—(1) The word ‘teacher,’ as 
used in such provision, if not specifi- 
cally restricted in its meaning, will 
comprehend within its purview such 
instructors as have spent a part of 
the time required in teaching in 
schools not supported in whole or in 
part by public taxation. Venable v. 


Schafer, 28 Oh. Cir. Ct. 202: (2) A 
teacher having completed twenty- 
three full years’ service, employed 


during three years at private school, 
but for two hundred dollars annual 
salary, giving two fifty-minute peri- 
ods daily to public school pupils, un- 
der city’s contract with private school 
for teaching, service, was a ‘‘teacher,”’ 
within this statute and entitled to 
annuity as having completed twenty- 
five years’ service. State v. State 
Teachers’ Ins., etc., Fund Bd., 168 
Wis. 238, 169 NW 562. 


[d] Teachers retired before enact- 
ment.—A city public school teacher 
who after nearly fifty years of serv- 
ice, resigned in 1908 is not entitled 
to an annuity from the teachers’ re- 
tirement fund established by Act July 
TS, LOL L FG Sp. Lisp 323) .) » State vv. 
New Haven Bd. of Education, 88 
Conn. 436) 91-A 529. 


[e] Teachers appointed after en- 
actment.—The benefits of the public 
school retirement salary law are not 
limited to those who were members 
of the teaching force of the state 
when the act went into effect, in view 
of section 18, declaring the act bind- 
ing upon all teachers elected or ap- 
pointed after approval of the act and 
who, not being in the service of the 
public schools at the time of its ap- 
proval, were not competent to sign or 
deliver the statutory notification. 
Dean v. Clarke, 53-Cal. A. 30, 199 P 
857. 


45. See cases infra netes 46-50. 


46. In re Sanborn, 159 Wash. 112, 
292, P2259: 


47. O’Brien v. State Teachers’ Re- 
tirement Bd., 215 App. Div. 220, 213 


983 [aff 195 N. Y. 601 mem, 88 NE 
645 mem, 195 N. Y. 614, 89 NE 1105]; 
Poucher v. Teachers’ Retirement Bd., 
130 Mise. 896, 225 NYS 176; School 
Teachers’ Pension Fund v. State, 14 
ing Lee WEE) 


48. Spanhake v. Teachers’ Retire- 
ment Bd., 224 App. Div. 75, 229 NYS 
408 [rev 131 Misc. 3838, 226 NYS 744]; 
Fitzpatrick v. New York State Teach- 
ers’ Retirement Bd., 212 App. Div. 760, 
210 NYS ‘419 [rev 123 Misc. 829, 206 
NYS 546]. 


49. State v. Levitan, 181 Wis. 326, 
193 NW 499. 


50. State v. Levitan, supra. 
51. See statutory provisions. 
52. See cases infra note 53, 


53. School Teachers’ Pension Fund 
v. State, 14 Oh. A. 139. 


54. In re Gulick, 241 NYS 421. 
55. In re Gulick, supra. 


554%. See statutory provisions. 

is 56. Venable v. Schafer, 28 Oh. Cir. 
t, 
57. Venable v. Schafer, supra. 


58. Pearce v. Brick Tp. Bd. of Ed- 
ucation, 85 N. J. L. 520, 89 A 1026. 


59. Pearce v. Brick Tp. Bd. of Ed- 
ucation, Supra. 
60. Pearce v. Brick Tp. Bd. of Ed- 


ucation, supra. 


61. State v. Public School Teach- 
ers’ Annuity, etc., Fund, 185 Wis. 653. 
201 NW 383. 

62. See statutory provisions. 


68. Dean v. Clarke, 53 Cal. A. 30, 
LOOPS Sbiis 


64. O’Brien v. New York State 
Teachers’ Retirement Bd., 215 App. 
Div. 220, 213 NYS 738. 


65. Poucher vy. Teachers’ Retire- 
ment Bd., 249 N. Y. 414, 164 NE 335; 
In re Gulick, 241 NYS 421. 


[a] “I hereby make application.” 
—A teacher’s application for service 
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of delivery being satisfied by delivery to a teacher- 
member of the retirement board at her home,*® or 
by delivery after office hours,®* but not by a mere 
deposit in the mails;°* or the time when the retire- 
ment board, after a medical examination, acts favor- 
ably on her application where retirement is sought 
on the ground of disability,®® the board having no 
discretion in the granting of the application for re- 
tirement in the former case,’° and having a discre- 
tion in the latter case.71_| An application for service 
retirement cannot operate retroactively.’? 


[§ 403] 6. Payment of Assessments, and Deduc- 
tions from Salary. A school board may, where au- 
thorized by valid statute’? adopt a rule or regula- 
tion that a certain sum or per cent shall be deducted 
from the salary of each teacher for each day of ab- 
sence,?* or from the salary of each teacher coming 
into the scheme,’* to be applied to a pension or re- 
tirement fund.74% And where the absence of the 
teacher is subsequently excused, the board has pow- 
er to direct the return to the teacher of the amount 
deducted.** In the absence of statutory authority 
a rule or regulation requiring teachers contracting 
for employment to consent to such a deduction is 
unauthorized and void.’® It has been held however 
that a statute requiring the deduction of a certain 
per cent from the salary of a teacher for such fund 
is unconstitutional, as interfering with the teacher’s 
constitutional right to use his property for his own 
benefit,77 and that a teacher is not estopped from 
attacking the constitutionality of such a statute by 
the mere fact that he accepts a position as teacher 
under a notification that his appointment is subject 
to the provisions of the law and the rules of the board 
relating to the appointment and compensation of 
teachers, since he accepts the position subject only 
to valid and constitutional laws;’® nor is he so es- 
topped by the fact that he has been elected a mem- 
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ber of the pension board, where he has constantly 
opposed its enforcement from the time of its enact- 
ment;’® and it has also.been held that if a teacher 
has paid his assessments under such a statute he 
may. recover the same with interest.5° Where the 
only penalty provided by statute for failure to pay 
the assessment is ineligibility to receive an annuity, 
the collection of the assessment cannot be enforced.*+ 
Assessments paid, not under compulsion of statute 
or board rule, but voluntarily by a member of an 
association composed only of those teachers who join 
voluntarily, desiring to benefit thereby, cannot be 
recovered back.*? 


[§ 404] 7, Actions To Recover Pensions. A 
teacher after retirement upon pension who was nev- 
er removed nor reduced in rank may bring his ae- 
tion to recover back payments of pension without 
first resorting to mandamus to compel reinstate- 
ment.*? Jt is not necessary to allege where the plain- 
tiff taught if the statute requires merely so many 
years teaching experience.*4 


[§ 405] K. Duties and Liabilities.*° As a gener- 
al rule a person in accepting employment as a teacher 
in the public schools agrees to perform his labors and 
duties under the control and direction of the school 
board and in conformity to such lawful rules and 
regulations as the board may adopt, or as may be 
imposed by statute,*® and if a teacher is negligent 
in the performance of his duties he is liable to the 
district for any loss caused thereby.87 Under some 
statutes®® a teacher is punishable by a fine if he neg- 
lects to perform his statutory duties;*® but in the 
absence of a statute, rule, or regulation to that effect 
a schoo] board has no power to impose a fine upon a 
teacher for a disobedience of instructions, or for any 
misconduct or dereliction.°® “Where a teacher, after 
he is properly dismissed, persists in using the school- 
house in defiance of the school board’s rights and 


getty elon pene ag hereby. make pap gn. a) Certification of med-| Ct. 202. 

application for retirement,’ was an] ical board after examination that ap- 

application to take effect immediate-|plicant was incapacitated is a pre- a0 ante v. Kingsley, 35 Ida, 262, 
ly upon delivery, absent statement] requisite to retirement. Spanhake 


indicating contrary intention. In re 


Gulick, 241 NYS 421. 
66. In re Gulick, supra. 
67. In re Gulick, supra. 


68. Poucher v. Teachers’ Retire- 
ment Bd., 249 N. Y. 414, 164 NE 335. 


69. Spanhake vy. Teachers’ Retire- 
ment Bad., 224 App. Div. 75, 229 NYS 
408 [rev 131 Misc. 383, 226 NYS 744]; 
Fitzpatrick v. New York State Teach- 
ers’ Retirement Bd., 212 Apb. Div. 
760, 210 NYS 419 [rev 128 Misc. 829, 
206 NYS 546, and aff 241 N. Y. 515 
mem, 150 NE 535 mem]. 


[a] Necessity of medical exam- 
ination.—(1) Although a court may 
by mandamus require a retirement 
board’s physician and the board to 
act within a reasonable time, it may 
not originally decide question of 
teacher’s disability, under Hducation 
Law, or direct how the question shall 
be decided, and where teacher died 
within sixteen days of filing of her 
application for retirement for dis- 
ability, prior to any medical exam- 
ination or determination by board, 
court could not determine that she 
was entitled to retire. Fitzpatrick 
v. New York State Teachers’ Retire- 
ment Bd., 212 App. Div. 760, 210 NYS 
419 [rev 123 Misc. 829; 206 NYS 546, 
and aff 241 N. Y. 515 mem, 150 NE 


vy. Teachers’ Retirement Bad., 224 App. 
Div. 75, 229 NYS 408 [rev 131 Misc. 
383, 226 NYS 744]. 


70. See supra § 399. 
‘71. See supra § 399. 
72. In re Gulick, 241 NYS 421. 
72%. See statutory provisions. 


73. Murphy v. New York Bd. of 
Education, 87 App. Div. 277, 84 NYS 
380 [aff 38 Misc. 706, 78 NYS 248]. 


74. Trumper v. Musselshell Coun- 
ty School Dist. No. 55, 55 Mont. 90, 
lis, © 946" Allionty.. Passaic Bal of 
Education, 84 N. J. L. 402, 86 A 1102 
EatieSt Ne ilala Leb eioe el OU Pol 
lips v. London School Bd., [1898] 2 
Q. B. 447 [aff [1898] 1 Q. B. 4]. 


Wed See cases supra notes 78, 
qt 


Peo. v. Cook, 100 Misc. 


75. 
166 NYS 637. 


76. State v. Rogers, 87 Minn. 130, 
91 NW 4380, 58 LRA 663. 


77. State *v. Hubbard, (22> Oh. ‘Cir? 
Cty 2bi2eete Oh sCiier Weer Siete bp 
Oh. St. 574, 64 NE 109, 58 LRA 654]. 


78. State v. Hubbard, supra. 
79. State v. Hubbard, supra. 
80. Venable v. Schafer, 28 Oh. Cir. 


276, 


82. Phillips v. London School Bda., 
Hotes 2 Q. B. 447 [aff [1898] 1 Q. 


83. Moore v. New York City Bd. 
oF Pan eation. 195 N. Y. 614, 89 NE 
1 : 


84. School Teachers’ 
Fund v. State, 14 Oh. A. 139. 


85. Cross references: 
Criminal responsibility for defile- 
ment of pupil see Seduction § 270. 
Duty to return reports of school reg- 
isters See supra § 372. . 
Liability for Ente pieene of pupils 
see infra § 1100 


Performance of contract generally 
see supra § 325. 


86. See supra § 325. 

87. New Antioch Bd. of Education 
v. Pulse, 10 OhS&CP 17, 7 OhNP 58; 
Crosby v. Readsboro School Dist. No. 
9,35) Vt. 623, 


88. See statutory provisions. 

89. State v. Quigley, 11 Oh. Dec. 
(Reprint) 340, 26 CincLBul 129 [aft 
oe Cir. Ct. 638, 3 Oh. Cir. Dee: 


90. Peo. v. New York Bd. of Ed- 
ucation, 148 N. Y: 62, 37 NE 637. 


Pension 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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authority, he is a trespasser and liable therefor in 
A school principal must sign and de- 
liver a graduation certificate to a pupil who has met 


92 


damages.°+ 


every lawful requirement therefor. 


SCHOOLS AND SCHOOL DISTRICTS 


ployed.®? 
He cannot, in 


[56 C.J.] 435 


violation of statute, act as principal of a school oth- 
er than the one for which he has been legally em- 


VIII. PROPERTY, CONTRACTS, AND LIABILITIES*®+ 


[§ 406] A. Property®°—1. In General—a. Capac- 
While it has been said 
that, under the general rule that school trustees have 
the implied power necessary to discharge their du- 
ties,°® such trustees, independently of express stat- 
utory authority, are authorized to acquire and hold 
school property,®* generally such power is by statute 
conferred on school districts or other local school 
organizations®® or their various boards or officers.®® 
The statutes conferring such power sometimes limit 


ity To Acquire and Hold. 


it to enumerated purposes. 
[§ 407] b. Mode of Acquisition. 


91. Kelderhouse v. Brown, 17 Abb 
NCas (N. Y.) 401. 


92. State v. Wilson, 221 Mo. A. 9, 
297 SW 419. 


93. Cloverdale Union High School 
Dist. v. Peters, 88 Cal. A. 731, 264 
P2738. 

94. Assessment of school proper- 


ty for public improvements see Mu- 
nicipal Corporations § 2884. 


Devolution of property and lia- 
bilities on alteration of boundaries 
or creation of new districts see su- 
pra §§ 113-126. 


95. Cross references: 
Power of school authorities to ac- 
quire: 
Building or room for school pur- 
poses see infra §§ 464-472. 
Land for school purposes see 
fra §§ 435-440. 
Power of municipal authorities to: 
Acquire property for educational 
purposes see Municipal Corpora- 
tions § 2095. 
Locate land under school statutes 
see infra § 422. 
Provide school buildings or rooms 
poe school statutes see infra § 


in- 


96. See supra § 203. 

97. Taylor v. Matthews, 10 Ga. A. 
852, 75 SE 166. : 

98. See statutory provisions. 

[a] In Iowa (1) power is to be 


determined by the present state of 
legislation .(Des Moines Independent 


School Dist. v. Smith, 190 Iowa 929, 


181 NW 1) (2) in the absence of 
vested rights in third persons (Des 
Moines Independent School Dist. v. 
Smith, supra). 


[b] In Oregon (1) under L. (1920) 
§ 5152, making school districts bodies 
corporate and authorizing them | to 
transact all business, school districts 
are authorized to hold property. 
Vestal v. Pickering, 125 Or. 553, 267 
P 821. (2) School districts as cor- 
porations see supra § 47. 


99. See statutory provisions. 


[a] Im Kentucky (1) St. § 4426a 
subs 11, giving county boards of ed- 
ucation power to purchase, lease, and 
rent sites, etc., does not repeal § 4437, 
making school district trustees 
bodies corporate with power to take 
and hold property for school pur- 


dedication.* 


of public school 
lye,42 


which the school district or its boards or officers may 
acquire and hold school property is indicated by 
statute in many jurisdictions.” 
provide that school property may be acquired by 
deed,* devise or bequest,* condemnation,’ grant,® or 
Public school funds:are also sometimes 
derived from bequests® or gifts.° 


[§ 408] ¢. Ownership and Title.1° The ownership 


Thus, statutes may 


property is in the statet+ or pub- 


School districts or other local school organ- 


izations have no power to own public school proper- 


The manner in 


poses. Ritter v. Edmonson County 
Ba. of, .Pducation, 151 Ky. 578, 152 
SW 564, 150 Ky. 847, 151 SW 5. (2) 


School boards or officers as bodies 
corporate see supra § 47. 


[b] In Nova Scotia, under Rev. 
St. c 52 § 55-(a), making it the duty 
of trustees of school sections to take 
possession of and hold as a corpora- 
tion all school property purchased 
or given to it for the support of 
common or high schools, school trus- 
tees were under the duty of taking 
possession of and holding property 
obtained by public subscription for 
the use of the ratepayers of the sec- 


tion for educational purposes. Atty.- 
Gen. v. Landry, 45 N. S. 298. 

1. See case infra this note. 

fa] In Iowa Code (1897) § 2743, 


authorizing a school district to hold 
property, is construed as authorizing 
such holding only for the purposes 
for which property could be acquired, 
that is, for those purposes specified 
by statute. Douds Independent 
School Dist. v. McClure, 136 Iowa 122, 
113 NW 554. 


2. 
3. See statutory provisions. 1 


See cases infra this section. 


4 See statutory provisions; and 


cases infra this note. 


{a] In Ilinois, under L. (1841) § 
6, authorizing school trustees to re- 
ceive property “by deed ‘or other- 
wise,’ the trustees may take by de- 
vise or bequest. Cass County Tp. No. 
17 v. Petefish, 181 Ill. 255, 54 NE 920. 


[b] In New York, under L. (1840) 
ec 318, as amended by L. (1841) e 261, 
trustees of school districts were giv- 
en power to receive personal property 
by devise or bequest. Betts v. Betts, 
4 AbbNCas 317. 


[c] In Ohio, under Rev. St. § 3975, 
authorizing a board of education to 
accept any bequest made to it by will, 
a de facto board may accept any such 
bequest. Rockwell v. Blaney, 9 Oh 
NPNS (495. 


{d] In Oregon (1) in view of L. 
(1920) § 5152, authorizing school dis- 
tricts to transact all business, § 5393, 
and § 5401, authorizing the use of 
funds obtained by gifts, devises, or 
bequests for such purpose to be ap- 
plied to the maintenance of a certain 
Specified district, § 5634, relating to 
irreducible school fund properly com- 
posed of funds by gift, devise, or be- 


*By FRANK L. MORGINSON (§§ 406-620). . 


ty,* nor may they acquire a vested interest in such 


quest, the school district may receive 
property by will. Vestal v. Picker- 
ing, 125 Or.,553, 267/P S21: 42) Sueh 
power is limited to receiving for the 
purpose of maintaining the schools. 
Vestal v. Pickering, supra. 


Gifts to public schools as charity 
see Charities § 20. 


School districts as trustees of char- 
itable trusts see Charities § 54. 


5. See statutory provisions. 


Power to condemn generally see 
Eminent Domain § 73 notes 22-24. 


Power to condemn land for school 
site see infra § 439. 


6. See statutory provisions. 


Grant of public land of United 
States for school purposes generally 
see Public Lands §§ 161-181. 


7. See generally Dedication § 27. 


8. North Troy Graded School Dist. 
v. Troy, 80 Vt. 16, 66 A 1033. 


[a] In New York, under Act (1851) 
§ 10, providing that trustees of ward 
schools have power to hold as a cor- 
poration all personal property vested 
in, or transferred to, them for school 
purposes and referring to property 
acquired otherwise than through mon- 
eys from the common school fund or 
from taxation, the boards of trustees 
of common schools are corporations 
to the extent of holding money be- 
quested to them for school purposes, 
Betts v. Betts, 4 AbbNCas 317. 


9. Wayne Tp. School Dist. v. 
Lantz, 13 Pa. Dist.c& Co. 584 


10. Ownership and title : 
school building see infra § 476. 


Ownership and title as to school 
site see infra § 448. 


11. Atty.-Gen. v. Lowrey, 131 
Mich. 639, 92 NW 289 [aff 199 U. S. 
233, 26 SCt 27, 50 L. ed. 167]; Vestal 
v. Pickering, 125 Or. 553, 267 P 821. 


12. McKinnon v. Gowan, 127 Miss. 
545, 90 S 2438. But see Chaplin v. 
Hill, 24 Vt. 528 (inhabitants have n 


as to 


estate in district property). y 


fa] Thus a conveyance to school 
directors and their successors in of- 
fice for school purposes is in effect a 
conveyance to the public. McKinnon 
v. Gowan, 127 Miss. 545, 90 S 243. 


13. Sheedy v. State, 152 Miss. 82, 
118 S 372. 
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property,'+ but, in respect to such school property, 
Moreover, neither 
school officials'® nor individual taxpayers!’ have a 
proprietary interest in public school property. Thus 
boards and officers of public schools are merely ad- 
ministrators of public school property and of the 
affairs of such schools*® and, in holding publie school 
property, act as trustees of the public.?® 
teeship may be changed at any time by a legislative 
However, title to school property, as dis- 
tinguished from actual ownership, is, with some ex- 
ceptions,”! placed in agencies of the state, the par- 


are mere agencies of the state.+® 


aches 


14. State v. Tuhey, 189 Ind. 635, 
128 NE 689; Indianapolis Bd. of 
Sehool v. Center Tp., 143 Ind. 391, 42 
NE 808; Jeffersonville v. Jefferson- 
ville School Tp., 77 Ind. A. 32, 130 NE 
879; School Dist. No. 48 v. School 
IDistNON E5960 4Or! 38; Pls D169. 


15. Sheedy v. State, 152 Miss. 82, 
118 S 372; Kingfisher Bd. of Educa- 
tion v. Kingfisher County, 14 Okl. 
322, 78 P 455. 


fa] In Gregon (1) by virtue of 
statutes, a school district functions 
as an agency of the state in the con- 
struction and maintenance of its 
school buildings and accoutrements 
(Spencer v. School Dist. No. 1, 121 
Or. 511, 254 P 357), (2) and not in a 
private or proprietary capacity 
(Spencer v. School Dist. No. 1, supra). 


[b] Property acquired by tax 
funds is only owned by the district 
as an agency of the state. Kingfisher 
Bd. of Education v. Kingfisher Coun- 
ty, 14 Okl. 322, 78 P 455. 

School district as agency of state 
in general see supra § 46. 

16. Gorrell v. Bevans, 66 Colo. 67, 
179 P 337; Caldwell Parish School v. 
Meridith, 140 La. 269, 72 S 960. 


17. Gorrell v. Bevans, 66 Colo. 67, 
179 RP 337. 
18. Caldwell Parish School v. 


Meridith, 140 La. 269, 72 S 960. 


19.. State v. Tuhey, 189 Ind. 635, 
128 NE 689; Indianapolis Bd. of 
School v. Center Tp., 143 Ind. 391, 42 
NE 808; Leesburgh School vy. Plain 
School “Ep., 86 Ind. 682;" Carson v. 
State, 27 Ind. 465; Jeffersonville v. 
Jeffersonville School Tp., 77 Ind. A. 32, 
130 NE 879; Jefferson County Bd. 
of BEducation v. Louisville Bd. of 
Education, 182 Ky. 544, 206 SW 869; 
Jeffries v. Columbia Graded Common 
School, 135 Ky. 488, 122 SW 818; 
School Dist. No. 48 v. School Dist. 
No. 115, 60 Or. 38, 118 P 169; Wilson 
v. Eastland County School, (Tex. Civ. 
A.) 229 SW 669 (dismissed for want 
of jurisdiction). 


[a] Nature and extent of trust 
created by a deed in trust for schools 
may be arrived at as any other fact. 
Wilson v. Eastland County School, 
(Tex. Civ. A.) 229 SW 669 (dismissed 
for want of jurisdiction). 


20. Cravener v. Chicago Bd. of Ed- 
ucation, 133 Ill. 145, 24 NE 532; Mc- 
Gurn v. Chicago Bd. of Education, 133 
Ill. 122, 24 NE 529; State v. Tuhey, 
189 Ind. 635, 128 NE 689; Indianapo- 
lis Bd. of School v. Center Tp., 143 
Ind. 391, 42 NE 808; lLeesburgh 
School Town v. Plain School Tp., 86 
Ind. 582; Carson v. State, 27 Ind. 465; 
Jeffersonville v. Jeffersonville School 
Tp., 77 Ind. A. 32, 130 NE 879; Jeff- 
ries v. Columbia Graded Common 
School, 135 Ky. 488, 122 SW 813. 


21. See case infra this note. 
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conveyances.” 


Such trus- 


[a] Title to state owned school 
property (1) is in the state (Mullen 
v. Dwight, 42 S. D. 171, 173 NW 645) 
(2) and not the board of regents 
(Mullen v. Dwight, supra). 


22. See cases infra notes 23-27. 
[a] Im Ilinois a devise and be- 
quest “to the school in Arenzville 


Pet ne on which the rents or interest 
only shall be applied by the trustees 


or school directors of the public 
school in Arenzville’ does not vest 
title in the school trustees. Town- 


ship No. 17 v. Petefish, 181 Ill. 255, 54 
NE 920. 


23. See statutory provisions. 


[a] In Colorado Rev. St. (1908) § 
5925 par 6, authorizing school boards 
to hold school property in trust for 
the districts, is construed with § 
59138, authorizing school districts to 
hold property, as placing the title to 
school property in the districts. Gor- 
oy v. Bevans, 66 Colo. 67, 179 P 
337. 


24. See statutory provisions. 


[a] In Ohio (1) under L. p 195, 
providing in part that boards of edu- 
cation may acquire, hold, and possess 
property and that all property be 
vested in the board of education, such 
board takes as trustee. Weir v. Day, 
SOMObe Sta 143, (2) Where a high 
school was established according to 
the then existing statutes, and title 
vested in the township board of edu- 
cation, the property did not pass to 
the board of education of the incor- 
porated village by virtue of Rev. St. 
§ 3972, giving title to the village 
board of education. Board of Educa- 
oe v. Board of Education, 41 Oh. St. 


25. See statutory provisions. 


[a] In Kentucky (1) under the 
former provision § 4484, providing 
that “‘the title to all common school 
and all county seminary property, the 
county court and the board of trus- 
tees of the said seminary consenting, 
in the limits of any graded common 
school district organized under the 
provisions of this law, shall be, and 
the same is hereby, vested in the 
board of trustees of said graded com- 
mon school district,” the clause as to 
the consent of the county court was 
construed to apply solely to the coun- 
ty seminary property. Breathitt 
County Bd. of Education v. Jackson 
First Nat. Bank, 171 Ky. 708, 188 SW 
770. (2) Where trustees of graded 
common school districts take proper- 
ty by virtue of such provision, ordi- 
narily they take subject to liens and 
encumbrances thereon (Breathitt 
County Bd. of Education v. Jackson 
First Nat. Bank, supra), (3) except 
where the property is received from 
another agency of the state which 
has actually levied taxes for the pur- 
pose of paying for the property, or of 


[§§ 408-409 


ticular agency depending on provisions of statutes or 
Thus the various statutes provide 
that title be placed in the school district,”* boards of 
education,?* school trustees,?®> or a municipal subdi- 
vision’® or officers thereof.?* 


[§ 409] d. Control, Possession, and Use.?® 
some jurisdictions school boards or officers are given 
control of-the school property.?® 
property conveyed expressly for school purposes may 
be used for such purposes,*° but any use of the prop- 
erty other than for school purposes is a perversion 
of the property from its intended use.*? 


In 


As a general rule 


discharging such lien or encumbrance 
(Breathitt County Bd. of Education 
v. Jackson First Nat. Bank, supra). 


[b] In Texas, under Rev. St. art 
2872, the title to school property is 
vested in the school trustees. Poteet 
v. Bridges, (Civ. A.) 248 SW 415. 


26. See cases infra this note. 


[a] In North Carolina the act of 
Aug. 19, 1924, vesting title to school 
property in the city of Greensboro, is 
valid as to property acquired by deed 
at a time when by statute the original 
‘owner had a right to repurchase upon 
failure of the purpose. Greensboro 
v. Simpson, 188 N. C. 737, 125 SE 739. 


[b] In Pennsylvania the city of 
Philadelphia, taking title to all real 
property designed for school purposes 
by virtue of P. L. p 267, providing 
that title to all school property in a 
district of the first class shall be 
vested in the city under the exclu- 
sive care and control of the board of 
education, holds the title only as a 
dry trustee. Bader v. Philadelphia, 
45 Pa. Super. 204. 


27. See case infra this note. 


[a] In England, under Education 
Act (1902) § 1, providing that the 
council of every county board was the 
local education authority, and Educa- 
tion Act (1907) § 1, authorizing the 
local education authority to purchase 
land, the term ‘‘council’”’ has been con- 
strued to mean “the Lord Mayor, 
aldermen, and citizens acting by their 
council,’ so that land purchased for 
educational purposes should be con- 
veyed to such persons. In re Leeds 


Inst., [1909] 1 Ch. 500 (per Swinfen 
Kady, J.). 
28. Control, possession, and use of 


schoolhouse see infra §§ 477-493. 


Control, possession, and use of 
school land see infra § 455. 


29. See cases infra this note. 


[a] In Kansas boards of education 
of cities of the first class have con- 
trol of the schools. Williams y. Par- 
sons Bd. of Education, 81 Kan. 593, 
L0G. 2 36. 


[b] In Kentucky, under St. (1903) 
§§ 8588-3606, control of school prop- 
erty is in the city board of education. 
Latonia Graded School Dist. v. Lato- 
nia Bd. of Education, 98 SW 590, 29 
KyL 391. 


[c] In Tennessee the board of 
school directors has the right, within 
the limits of the law, to control the 
school property. State v. Watson, 
(Chy AD esOESiWieoso: 


30. Calvert v. Pewee Valley, 
SW 5, 15 KyL 644, 


31. Rapelyea v. Van _ Sickler, 1 
Hdm, Sel. ais. GN. -Y.)) 175: 


[a] Burying ground.—A_ school 
district has no power to withdraw a 


25 


For later cases, developments and changes in the law see Annotations, same title and sectien number. 
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. 


Sale. 


-ate 


§§ 410-412] 


[§ 410] e. Disposition®?—(1) In 


erty devoted to a public use can only be disposed of 
by express authority,?® and a general power of dis- 
position has been held to be restricted to property 
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General. Prop- 


not needed for the use of public schools.*4 


[§ 4117 (2) Sale. 


school property may be sold other 


portion of the school property from 
school purposes and devote it to a 
burying ground. Rapelyea v. Van 
Sickler, 1 Edm. Sel. Cas. (N. Y.) 175. 


[b] Estoppel.—Acquiescence by 
eestuis for twenty years in a trust 
deed for proper school purposes 


estops their assertion of uses unex- 
pressed in the deed. McLeod v. Mc- 
Call, (Tex. Civ. A.) 180 SW 293. 


32. Disposition of school building 
see infra §§ 495, 496. , 


Disposition of school land see infra’ 
§§ 457-460. 


33. Caldwell v.. Bauer, 179 Ind. 146, 
99 NE 117 [writ of error dism 238 
D..S. 607 mem, 35 SCt 602° mem,. 59 
L. ed. 1486 mem]. 


[a] In Kentucky St. § 4426a subs 
11, conferring on county boards of ed- 
ucation power to purchase, lease, and 
rent school sites, etc., does not repeal 
§ 4437, making school district trus- 
tees bodies corporate with power to 
dispose of property for school pur- 
poses. Ritter v. Edmonson County 
Bd. of Education, 151 Ky. 578, 152 SW 
564, 150 Ky. 847, 151 SW 5. 


34. Weir v. Day, 35 Oh. St. 1438. 


35. Sale of school building see in- 
fra §§ 495, 496. 


Sale of school furniture, apparatus, 
etc. see infra § 500. @ 


Sale of school land see infra § 457. 


36. See statutory provisions; and 
cases infra this note. 


{a] In Arkansas (1) under Craw- 
ford & M. Dig. § 8972, authorizing the 
school directors to sell or exchange 
school property, the directors are the 
proper judges of the necessity of the 
Scott v. Magazine Special 
School Dist. No. 15, 173 Ark. 1077, 294 
SW 365. (2) In the absence of fraud, 
the fact that the sale was to permit 
the purchasers to maintain a private 
school on the property does not viti- 
it. Scott v. Magazine Special 
School Dist. No. 15, supra. 


[b] In Louisiana Act (1838) No. 
76, creating and empowering an acad- 
emy corporation, conferred on the di- 
rectors power to sell the school prop- 
erty. Caldwell Parish Bd. of School 
Directors v. Meredith, 140 La. 269, 72 
S 960. 


[ec] In North Carolina (1) the act 
of Aug. 19, 1924, vesting title in the 
eity of Greensboro and authorizing 
the sale of school property, is valid 
as to property acquired by deed ata 
time when by statute the original 
owner had a right of repurchase upon 
failure of the purpose (Greensboro v. 
Simpson, 188 N. C. 737, 125 SE 739), 
(2) so that the city could pass good 
title to a purchaser of such property 


(Greensboro y. Simpson, supra). 


Statutes in the various ju- 
risdictions authorize particular school authorities 
to sell public school property®® particularly when 
it is no longer required for school purposes.** 
he policy forbids the bartering of public school prop- 
erty** or its sale for anything other than money,?® 
and authority to sell does not of itself imply author- 
ity to sell on eredit,*® although in some instances 
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The sale must be made in compliance with the terms 
of the statute authorizing it,4? but substantial com- 
pliance is sufficient.*3 
is reserved but is finally given, such sale is valid.** 


Where acceptance of a bid 


Rescission of a contract of sale made by one board 


Pub- 


than for ecash.*! 


[ad] In Oregon, under L. (1920) § 
5152, making school districts bodies 
eorporate and authorizing them to 
transact all business, school districts 
are authorized to dispose of property. 
Vestal v. Pickering, 125 Or. 553, 267 
P. 824, 


37. See statutory provisions; and 
ease infra this note. 


[a] In Pennsylvania, under Act 
(1836) § 14, providing that school di- 
rectors may ‘sell school property 
whenever it is no longer necessary 
for the establishment and support of 
schools, determination of the neces- 
sity is for the discretion of the direc- 
tors. McCullough Vv. Pittsburgh 
Fourth Ward School Directors, 11 Pa. 
476. 


38. Caldwell v. Bauer, 179 Ind. 146, 
99 NE 117 [writ of error dism 238 U. 
S. 607 mem, 85 SCt 602 mem, 39 L. ed. 
1486 mem]. 


[a] Thus, where contractors agree 
to purchase school property provided 
they are given the construction con- 
tract". for “a. school building: such 
agreement is void as against public 
policy. Caldwell v. Bauer, 179 Ind. 
146, 99 NE 117 [writ of error dism 
238 U. S. 607 mem, 35 SCt 602 mem, 59 
L. ed, 1486 mem]. 


39. Caldwell v. Bauer, supra. 

40. King County School Dist. No. 
176 v. Sanford, 121 Wash. 42, 207 P 
1058. 

41. See case infra this note. 

[a] In Washington a third-class 


district may sell property other than 
for cash, in view of Remington Code 
(1915) §§ 4522, 4538, not incorporat- 
ing the requirement of § 4511 that 
sales of property of first-class dis- 
tricts above a certain value must be 
for cash. King County School Dist. 
No. 176 v. Sanford, 121 Wash. 42, 207 
PLO 58: 


42. Caldwell v. Bauer, 179 Ind. 146, 
99 NE 117 [writ of error dism 238 U. 
S. 607, 35 SCt 602, 59 L. ed. 1486]; 
Dooley v. Cabin Creek Dist. Bd. of 
Education, 80 W. Va. 648, 93 SE 766. 


[a] In Texas (1) Rev. St. (1911) 
art 2846, requiring an order by the 
commissioners’ court for the sale of 
school property, does not apply to the 
sale of property of an independent 
district (Spencer v. Brown, (Civ. A.) 
198 SW 1179 [writ of error refused 
sub nom. Hicks v. Faust, 212 SW 
608]), (2) but is confined to common 
school districts (Spencer v. Brown, 
supra). (3) But in a case where the 
earlier statute of Sayles Civ. St. An- 
not. art 3990 applied, an attempted 
conveyance of school land for an in- 
dependent district without the court’s 
order conveyed no title. Crouch v. 
Posey, (Civ. A.) 69 SW 1001. 


{b] In Virginia confirmation by a 


of school trustees cannot, in the absence of fraud 
in the sale, be made by a succeeding board.*® 


[§ 412] (8) Mortgage.*¢ 
the absence of statutory authority, public school 
property cannot be mortgaged.*? 
statutory authorization may be implied from grants 
of other powers.*® 
issue bonds*® confers power to mortgage property.°° 


As a general rule, in 
However, such 


Thus, the statutory authority to 


court of the sale of school property, 
required by Code (1904) § 1466a, 
amended by Acts (1910) ec 243, is in 
the discretion of the court. Jefferson 
v. Amelia County School Bd., 113 Va. 
266, 74 SH 164. 


43. Strathern v. Gilmore, 184 Pa. 
265, 39 A 838: Reed v. Jefferson Tp. 
Public School Dist., 32 PittsbLegJNS 
(Pa.) 387; Edgar v. North British, 
etc., Ins. Co., 27 Que. Super. 299: 


[a] Rule applied.—(1) Where the 
name of the purchaser at an auction 
sale is required to be registered in 
the auctioneer’s book of sale, entry by 
a secretary of a school board on the 
minutes of the board of the name of 
the purchaser of school property is 
sufficient. Edgar v. North British, 
ete., Ins. Co., 27 Que. Super. 299. (2) 
Resolution for the sale of school prop- 
erty, signed by the secretary of the 
board of directors, is not a sufficient 
compliance with thé statutory re- 
quirement that-all written contracts 
of a school district be signed and 
sealed by the president of the board or 
comptroller and countersigned by the 
secretary. Reed v. Jefferson Tp. Pub- 
lic School Dist., 32 PittsbLegJNS 
(Pa.) 387. 


44. Isaacs v. Jackson County Bd. 
of Education, 193 Ky. 695, 237 SW 384. 


[a] Formal notice of such accept- 
ance is not required where actual 
knowledge thereof is had. Isaacs v. 
Jackson County Bd. of Education, 193 
Ky. 695, 237 SW 384. 


45. Evarts Congr. Church v. Evarts 
Graded Common School Dist., 230 Ky. 
94,18 SW (2d) 887. 


[a] Reason for rule.—The board 
of trustees is a continuing body and, 
under St. § 447la-1, acts as a nat- 
ural person in conveying property, 
so that even though the _ person- 
nel has changed, the act of rescission 
is that of the board that entered into 
the contract. Evarts Congr. Church v. 
Evarts Graded Common School, 230 
Ky. 94, 18 SW (2d) 887. 


46. Mortgage of school realty see 
infra § 468. 


47. School Bonds, 11 Pa. Dist. 134, 
26 Pa. Co. 222. 


48. See cases infra notes 49, 50. 
49. See infra §§ 695-697. 

50. See case infra this note. 

[a] In Pennsylvania, under the 


act of May 22, 1901, the trustees of a 
state normal school have no power to 
mortgage school property where au- 
thority has not been given by special 
statute, except for the purpose of re- 
funding an existing bonded indebted- 
ness at a lower rate of interest. 
School Bonds, 11 Pa. Dist. 134, 26 Pa. 
Co. 222. 


. 
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LS 413] (4) Lease. 


[§ 414] f. Reversion.*? 


er.°4 


Conveyance or assignment of possibility of re- 
verter. An attempt to convey®® or assign®® the pos- 
sibility of reverter is invalid, except where, by stat- 


ute, such transfer is authorized.>” 


[§ 415] 2, Land, Buildings, and Rooms for School 


51. Lease of school buildings see 
infra § 495. 


Ihease of school land see infra § 459. 
52. See case infra this note. 


[a] In Oklahoma, under Sess. L. 
(1913) c 219 art 6 §§ 1-4, making the 
public schools of each town a body 
corporate and authorizing conveyance 
thereof by the boards of education, 
and Const. art 18 § 6, authorizing mu- 
nicipal corporations to engage in busi- 
ness, a first-class city board of educa- 
tion may lease unneeded school prop- 
erty for ninety-nine years. Atlas L. 
Ins. Cov v. Tulsa Bd. of Education, 83 
OkLMa2 (200 P 171. 


53. Reversion of: 
Estates generally see Hstates §$§ 179- 
194. 


School buildings see infra § 497. 
School furniture, apparatus, etc. see 
infra § 501. 
Schooi land see infra §§ 461-463. 
54, See statutory provisions. 


[a] Public policy supports rule in 
that unused school grounds and build- 
ings present a degree of menace to the 
neighboring property, abandoned 
property being subject to weeds, 
tramps, and quasi tramps with dan- 
ger of fire to the property and adja- 
eent property. Hopkins v. Sherman 
Tp. School Dist., 173 Iowa 43, 151 NW 
443, 155 NW 168. 


Title to school property generally 
see supra § 408. 


55. Fractional School Dist. No. 9 
v. Beardslee, 248 Mich. 112, 226 NW 
367; Halpin v. Rural Agricultural 
School Dist. No. 9, 224 Mich. 308, 194 
NW 1005. 


Possibility of reverter as not alien- 
able see Estates § 180 note 31. 


56. Fractional School Dist. No. 9 
v. Beardslee, 248 Mich. 112, 226 NW 
3867; Halpin v. Rural Agricultural 
School Dist. No. 9, 224 Mich. 308, 194 
NW 1005. 


Possibility of reverter as not as- 
signable see Assignments §§ 16, 17. 


57. See statutory provisions. 


[a] In Montana a conveyance of 
an interest of the grantor’s right, ti- 
tle, and interest in the Jani and prem- 
ises is sufficiently broad to embrace a 
conveyance of the grantor’s right of 
reéntry. upon breach of a condition 
subsequent, in view of Rev. Code 
(1921) § 6839, authorizing a transfer 
of a right of possibility of reéntry. 
Waddell v. Ravalli County School 
Dist. No. 3, 79 Mont. 432, 257 P 278. 


58. As affecting validity of school- 
house tax see infra § 780. 


Location of school building in mu- 
nicipal public park see Municipal Cor- 


Generally, statutes in the 
various jurisdictions are construed so as to authorize 
the leasing of public school property.°®? 


In a number of jurisdic- 
tions it 1s provided by statute that, where school 
property is not used for school purposes for a speci- 
fied time, title thereto reverts to the original own- 
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[$§ 413-416 


. Purposes®’—a. School Sites and Other Lands—(1) 
Location—(a) In General. 
loecaticn of sites for school buildings or other land 
for school purposes are usually governed by statute.*° 


[§ 416] (b) Statutory Limitations and Require- 
ments as to Place of Location. 
risdictions provide that the location selected must 


Matters relating to the 


Statutes in some ju- 


be upon a public road or highway,®°® or section line,®t 


in a central locality,®? or where the greatest num- 
ber of pupils will be benefited,é® must not be with- 
in a certain distance of a steam railroad®* or breed- 
ing barn,®°® except in cities, must not be within a 


certain distance of the residence of an objecting 


owner,°° that a 


porations § 4024 note 5 [b]. 


59. See statutory provisions. 
60. See statutory provisions. 
[a] In Iowa, under Code § 1826, 


requiring the site to be on a public 
highway, the site selected must be on 
the line of the road so as to facilitate 
the use of the school property. Salis- 
bury v. Highland Tp. School Dist., 101 
Iowa 556, 70 NW 706. 


[b] In South Dakota the word 
“upon,” as used in Rev. Code (1919) § 
7496, amended by L. (1919) e¢ 180, re- 
quiring that land for a schoolhouse 


site be situated upon a highway, 
means along, near to, or along the 
side of. Hilton v. Cramer, 50 S. D. 


274, 209 NW 543. 
61. See statutory provisions. 


[a] In South Dakota the word 
“upon,” as used in Rev. Code (1919) 
§ 7496, amended by L. (1919) e¢ 180, 
requiring that land for a schoolhouse 
site be situated upon a section line, 
means along, near to, or along the side 
of. Hilton v. Cramer, 50S. D. 274, 209 
NW 5438. 


62. See statutory provisions. 


[a] In Arkansas (1) under Spec. 
Acts (1923) p 143 §§ 15, 18, providing 
that proposed buildings be “centrally 
located” and ‘“‘geographically located 
in the center of the district,’ the 
building need not be located in the 
exact center of the district (Hill v. 
Ralph, 165 Ark. 524, 265 SW 57), (2) 
but the intention of the legislature 
was to provide a location that would 
best serve the greatest number of 
children of scholastic age in the dis- 
trict in the light of accessibility of 
such site, roads, means of transpor- 
tation, and other factors (Hill v. 
Ralph, supra). 


[b] Im fllinois School L. § 6, re- 
quiring the high school board of edu- 
eation to establish the school at some 
central point most convenient to a ma- 
jority of the pupils of the township, 
does not apply to selection of a site 
by a majority of the voters. O’Connor 
v. Evanston High School Dist. Bd. of 
Education, 288 Ill. 240, 123 NH 283. 


[ec] In Oklahoma (1) a union grad- 
ed school district is not within Comp. 
St. (1921) § 10342, which relates to 
common school districts (McCutcheon 
vio Bennett) 187 Oklh 65, 277 RP’ 925), 
(2) but is controlled by § 10491 (Mc- 
Cutcheon v. Bennett, supra), (38) so 
that selection of the site as to a union 
graded school not within one-half 
mile of the center of the district, as 
required by § 10342, is not improper 
(MeCutcheon v. Bennett, supra), (4) 
in view of the provision of § 10491 
that no statute shall be construed so 
as to prevent location by a majority 
of the electors (McCutcheon v. Ben- 
nett, supra). (5) Where part of a 


new school must not be within a 


‘ 


district is detached therefrom and the 
effect is to make the established site 
more than one-half mile from the cen- 
ter of the district, such violation of 
Wilson Rev. St. Annot. (1903) § 6154 
does not compel a new selection of a 
site within such statutory require- 
ment. Stayton v. Butchee, 16 Okl. 232, 
82 P 726. (6) The similar provision of 
St. (1893) § 5773 as to the selection of 
a site within the designated distance 
was mandatory (Kellogg v. Comanche 
County School Dist. No. 10, 13 Okl. 
285, 74 P 110), (7) and if the district 
was too large, a remedy was to apply 
for creation of new districts (Kellogg 
v. Comanche County School Dist. No. 
10, supra). (8) Creation of school 
districts see supra §§ 48-91. 


63. See statutory provisions. 


[a] Reasonable effort must be 
made to comply with such statute. 
ou v. Smith, 148 Tenn. 210, 254 SW 


64 See statutory provisions. 


{a] In Indiana (1) the provision of 
L. (1911) :e. 18% «(Burns .St.. Annett 
[1914] § 6616a), prohibiting construc- 
tion of buildings within five hundred 
feet of steam railways, does not ap- 
ply to sites previously used (Andrews 
School v. Heiney, 178 Ind. 1, 98 NE 
628, 43 LRANS 1023, AnnCas1915B 
1136) (2) or acquired (Temple vy. 
State, 185 Ind. 139, 118 NE 233). 


65. See statutory provisions. 


{aj In Indiana the provision of L. 
(1911) ec 187 (Burns St. Annot. [1914] 
§ 6616a), prohibiting construction of 
buildings within five hundred feet of 
breeding barns, does not apply to sites 
previously acquired. Temple vy. State, 
185 Ind. 139, 113 NE 233. 


66. See statutory provisions. 


[a] Im Iowa (1) the term “owner,” 
as used in Code § 2814, as amended by 
L. (1907) ¢ 1538, authorizing school 
corporations to own land for school- 
house sites which must be at least 
thirty rods from the residence of any 
owner who objects to a site being 
placed nearer, refers to the owner of 
a residence within thirty rods of a 
schoolhouse | site (Mendenhall  v. 
Leighton Independent School Dist., 
137 Iowa 554, 115 NW 11), (2) and 
not to the owner of the school site 
(Mendenhall v. Leighton Independent 
School Dist., supra). (3) Such pro- 
hibition applies to schoolhouse sites 
whether acquired by purchase, devise, 
gift, or condemnation (Mendenhall v. 
Leighton Independent Schoo! Dist., 
supra), (4) since, if the prohibition 
is confined to property obtained by 
condemnation, a person could sell a- 
site close to a neighbor’s residence 
and yet protect his own home from 
the location of the school nearby 
(Mendenhall vy. Leighton Independent 
School Dist., supra). 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 416-418] 


certain distance of another school already estab- 
lished in the distriet,¢? and that on failure to pro- 
vide transportation®® the district must maintain an 
elementary school within a designated distance by 
the nearest traveled road of the home of every child 
The mere fact that 
the site for a city school is without the city limits 
does not invalidate such selection.7° 
times provide that there be established in the county 
seat a county high school’! unless there is then exist- 
ing a first-class county high school, in which case 
arrangement for the free tuition of the eligible pu- 


of school age in the district.®® 


pils is sufficient.7? 


[§ 417] (c) Establishment or Selection of Loca- 
tion or Site—aa. Power and Duty To Locate or Se- 


67. See statutory provisions. 


[a] In Indiana (1) Acts (1919) ¢ 
2138, relating to the establishment of 
high schools, does not apply to re- 
building an established high school 
on. either an old (Thompson v. True, 
194 Ind. 493, 143 NE 586) (2) or a 
new site (Thompson v. True, supra). 
(3) So L. (1913) ¢ 134 §§ 1, 2.did not 
apply to the rebuilding of an existing 
high school (Glendenning v. Cowan, 
59 Ind. A. 529, 109 NE 844), (4) and 
the prohibited district was measured 
by straight air line (Smith v. State, 
187 Ind. 594, 120 NE 660). 


{b] In North Carolina (1) Revisal 
(1905) § 4129, prohibiting the estab- 
lishment of a new school within less 
than three miles, by the nearest 
traveled route, of an_ established 
school, does not apply to the rebuild- 
ing of an old (Pickler v. Davie Coun- 
ty Bd. of Education, 149 N. C. 221, 62 
SH 902) (2) or a new site (Pemberton 
v. Guilford County Bd. of Education, 
£02 IN, C: 552,°90 SE 578) “(3) ‘or re- 
pairing of an established school build- 
ing (Pickler v. Davie County Bd. of 
Education, supra). 

68. See infra §. 

69. See statutory provisions. 

{a] Computation of distance.—In 
determining whether or not the statu- 
tory distance is met, the distance 
shall be usually be measured from the 
point of access to the nearest public 
road to the school premises. State v. 
Hunter, 198 Mo. A. 249, 200 SW 300; 
State v. West Union Dist. Bd. of Edu- 
‘cation, 81 W. Va. 353, 94 SE 500. 


70. Grove v. Peoria Bd. of School 
Inspectors, 20 Ill. 532. 


71. See statutory provisions. 


[a] In Kentucky.—(1) In view of 
the legal meaning of the word “at” 
when used in reference to place as the 
equivalent of ‘near’ or “about” see 
Atte Die.) Jap lkZ5: Notes, 665. 67. <)-(2) 
St. § 4526b2, providing that the first 
county high school to be established 
in the county shall be located at the 
county seat, providing there is not 
already existing in the county seat a 
high school of the required grade, 
does not require the establishment of 
the high school within the corporate 
limits of the county seat. Fayette 
County Bd. of Education v. Tompkins, 
212 Ky. 751, 280 SW 114. (3) The stat- 
utory provision is directory (Grant 
County Bd. of Education v. Chandler, 
144 Ky. 348, 188 SW 271) (4) and not 
mandatory (Grant County Bd. of Edu- 
cation v. Chandler, supra), (5) and 
substantial compliance therewith is 
sufficient (Fayette County Bd. of Edu- 
eation v. Tompkins, supra; Christian 
County Bd. of Education v. Morris, 
207 Ky. 221, 268 SW 1106. See also 
Grant County Bd. of Education v. 
handler, supra [failure strictly to 
comply with the statute renders the 
act irregular only]), (6) as in locating 
the high school within seven-tenths of 
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Statutes some- | cers.‘® 


thereof.7* 


lect Site—(aa) Legislature. 
the legislature may itself fix the site of a school build- 
ing’® even though such act by the legislature is un- 
usual.‘* But as a general rule the authority and duty 
of determining the location of land for publie school 
purposes is vested in the electors of the local school 
organization’® or in the publie school boards or offi- 
However, in a few instances such author- 
ity is vested in towns, municipalities, or in officers 


[§ 418] (bb) Hlectors**—aaa. In General. 
some jurisdictions statutes are construed to confer 


[56 C.J.] 439 


It has been said that 


In 


the power to select the school site on the qualified 


a mile of the corporate limits of a 
county seat having a continuous popu- 
lation extending from the limits to 
the school (Fayette County Bd. of 
Education v. Tompkins, supra). (7) 
So locating the high school within 
reasonable proximity of the county 
seat town is sufficient. Fayette Coun- 
ty Bd. of Education v. Tompkins, su- 
pra. (8) However, the duty imposed 
is primary (Christian County Bd. of 
Education v. Morris, supra), (9) and 
is not performed by maintaining high 
schools at a place other than the coun- 
ty seat (Christian County Bd. of Edu- 
cation v. Morris, supra). 


72. See infra §§ 1014-1016. 


73. <Atty.-Gen. v. Lowrey, 131 Mich. 
639, 92 NW 289. 


[a] Directory.—(1) The fact that 
a statute creating a district fixes the 
site of the building does not render 
the statute invalid (Atty.-Gen. _v. 
Lowrey, 131 Mich.- 639, 92 NW 289 
fate aloo) WOKS 2335 26 0SCt 27.250! 1a. 
ed. 167]), (2) since, if the legislature 
has not the power to fix the site be- 
yond revocation, it can be held to have 
made a provision which is directory 
merely (Atty.-Gen. v. Lowrey, supra). 


74 <Atty.-Gen. v. Lowrey, supra. 
75. See infra §§ 418, 419. 

76. See infra §§ 420, 421. 

77. See infra § 422. 


78. Authority of boards or officers 
to select site see infra §§ 420, 421. 


Election to authorize location see 
infra §§ 424-432, 


79. See statutory provisions, 


[a] In Maine (1) prior to the abol- 
ishment of school districts (see supra 
- 98-101), (2) under (Rev. St. c 11 

24, the power ‘‘to determine where 
thar school houses Shall be located” 
was given directly to the several 
school districts in the first instance 
(Norton v. Perry, 65 Me. 183), (3) so 
that the power was vested directly’ in 
the inhabitants of the district (Good- 
Wine v. Nye, 60 Me. 402). 


[b] In Montana (1) in view of the 
statutory requirements that in order 
to build or remove schoolhouses or 
to purchase or Sell school lots school 
boards must be directed by vote of the 
district to do so, together with the 
rule of construction that in the dis- 
charge of their duties and the exer- 
cise of the powers granted school 
boards have, and are limited to the 
powers granted, power to select the 
site for schools is reserved to the vot- 
ers. Nichols v. Ravalli County School 
Dist. No. 3, 87 Mont. 181, 287 P 624. 
(2) Where the trustees of a school 
district attempted to select a build- 
ing site without authority, a person 
aggrieved could sue for injunction 
without pursuing statutory remedy 
by appealing to county and state su- 
perintendents under Rev. Codes 1921, 
§ 966. Nichols v. Ravalli County 


voters of the school district or other local school 
organization,‘® ineluding a subdistrict,*° except in 


School Dist. No. 3, 87 Mont. 181, 287 P 
624. (3) Direction by vote to build 
school buildings see infra § 467. (4) 
Direction by vote to remove school 
buildings see infra § 495. (5) General 
rule of construction of statutes as to 
powers of school boards see supra § 
203. (6) Rule of construction of stat- 
utes as to providing school buildings 
see supra § 464 


[ec] In Nebraska (1) the general 
survey of the successive statutes 
shows that selection of a site for a 
rural school is for the voters (Gaddis 
v. Lincoln School Dist., 92 Nebr. 701, 
139 NW 280), (2) and that their di- 
rections must be carried out within 
the limits of powers they confer 
Sec nee v. Lincoln School Dist., su- 
pra). 


[d] In North Dakota (1) under 
Comp: Le (983) $$. 1185. 1 sO the 
selection of sites is exclusively for 
the voters. Iverson v. Williams 
School Dist., 42 N. D. 622,172 NW 818. 
(2) The same was true under Dak. L. 
(1879) c 14 § 29 subd 4. Farmers’, 
etc., Nat. Bank v. School Dist. No. 53, 
6 Dak. 255, 42 NW 767. 


[e] In Oklahoma (1) the power 
of voters under Comp. L. (1909) § 
8056 to select a site for a school does 
not extend to a case where a site 
or school building exists. McCarty 
Vv.) \Cain,; 27. -OK1. 82,170 Py 6534 212) 
Earlier, in view of St. (1893) § 5773, 
authorizing the inhabitants to desig- 
nate by vote “a site for the district 
school house,” § 5796, authorizing the 
district to purchase and lease a site 
for a schoolhouse and to build, hire, 
or purchase such schoolhouse as the 
voters shall have agreed on in meet- 
ing, art 8, providing for separate 
schools for’ colored pupils, and art 7, 
relating to schools for cities of the 
first class, only one site in a district 
other than that of a city of the first 
class could be selected. Kellogg v. 
Comanche County School Dist. No. 
10, 18 Okl. 285, 74. P 110. (3) Pow- 
er of district voters to purchase site 
see infra § 436. (4) Power of dis- 
trict voters to lease site see infra 
§ 437. (5) Power to lease building 
see supra § 472. (6) Direction by 
vote to build school buildings see su- 
pra § 467. (7) Separate schools for 
colored pupils see infra §§ 988, 984. 


[f] Im Oregon (1) under Ballinger 
c& iC. Comp. St. 3389 subd 14, au- 
thorizing school directors to call a 
meeting to vote on the selection of 
a site, and subd 5, providing that 
the board of directors, when author- 
ized by the voters, may purchase 
land for school purposes, the right 
to select a school site is vested in 
the electors. Baxter v. Davis, 58 Or. 
109, 112 P 410, 113 P 438. (2) For- 
mer power of board of directors to 
select site see infra § 421 note [24] 
(d). 


80. See statutory provisions, 


440 [56 C.J.] 


certain instances,*! and while it is probable that in 
an emergency a school board or school officers might 
make a temporary arrangement for the accommoda- 
tion of a school,*? the right of the people to say what 
shall be done with reference to the permanent loca- 
tion of a school cannot be willfully disregarded.** 
Hence, in such jurisdictions, as a general rule, a pub- 
he school site cannot be selected except upon the 
authority of the electors of the district or other lo- 
cal school organization at a regularly called meeting 
or election.S* The requirement that the site be se- 
lected by the voters has been construed to mean that 
the voters shall select the site by general designation 
only,*° and as authorizing the selection only of a 
site within the district.8° Such power of the school 
voters is ministerial,*’ rather than legislative,** and 
cannot be exercised to gratify whim,*® caprice;®® or 
passion,®! but must be exercised in good faith®? 
and in the public interest.®? 


Delegation of power. It has been said that the 
power of the voters to select the school site can- 
not be delegated to school officers.®* 


Rescission. In accordance with the general rule 


[a] Purpose.—Statutory provi- 
sion was intended to guard, and if 
faithfully carried out, will have the 
effect of guarding against the abuse 
which might happen if a few indi- 
viduals were allowed to make the 


NW 756. 
86. 
[a] 


itary reservation. 
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See case infra this note. 


Voters may select site for- 
merly within the boundary of a mil- 
La Duke v. Melin, 


[§§ 418-420 


that the action of school authorities may be recon- 
sidered or rescinded at a subsequent legal moeting 
if such action has not been already earried into ef- 
fect,°° the action of school electors in authorizing 
the selection of a site for the school may be rescind- 
ed at a subsequent meeting.®® 


[§ 419] bbb. Erection of New Building on Old 
Site. It has been held that the general rules as to 
submission to voters®? do not apply to the erection 
of a new school building on an old site.®® 


[§ 420] (cc) School Boards or Officers®®—aaa. In 
General. In a number of jurisdictions statutes pro- 
vide that the authority to locate land for public 
school purposes is vested in a school board or in 
school officers,+ the particular board or officers being 
designated by the statute conferring the authority.” 
Even in jurisdictions in which the authority to se- 
lect sites for schools is vested in the voters,* it is 
sometimes provided that the board of directors or 
other proper officers, if in their judgment the pub- 
lie interests require it, may take steps to select a 
schoolhouse site, if no one locality receives a ma- 
jority of the votes cast at such an election,* or if a 


plied. Waterman-Waterbury Mfg. 
Co. v. Slavanka School Dist., (Sask.) 
[1928]. 4 DomLR 522. 


99. Authority of particular boards 
or Officers see infra § 421. 


selection. Seibert v. Botts, 57 Mo.| 45 N. D. 349, 177 NW 673. Authority of voters to select site 
430. 87. Iverson v. Union Free High | S€® Supra 8§ 418, 419. 
81. See infra § 420 notes 3-5. School Dist., 186 Wis. 342, 202 NW 1. See statutory provisions; and 
82. See infra § 420. 788. ; ’ cases infra this section. 
83. State v. Lyons, 37 Mont. 354, |, fe Pee peers v. Union Free High 2. See cases infra § 421. 
96 P 923. choo ist., Supra. 
a 4 ‘ 3. See supra §§ 418, 419. 
tee . 29. Iverson v. Union Free High 
84. I1l.—Shires v. Irwin, 87 Ill. A. SanGal Oe. Rhee aoiigs entice Atty 
- 111; Carolan v. Township Bad. of Ea- | °°2°° SU.) SUpra. * See statutory provisions. 
ucation, 81 Ill. A. 359 [rev on oth- 90. Iverson v. Union Free High {a] In Illinois (1) school directors 
er grounds 182 Ill. 119, Aaa oy School Dist., supra. were without authority, within the 
Ziesing v. Matthiessen, 7 tA 5 4 3 pA provisions of Hurd Rey. St. (1919) e¢ 
. Seerct on Veh Union Free High | i199 § 119, to select the site ret! a 
iE eee aay: osha as 187 | School Dist., supra. school where the propositions of pur- 
Mass. 235. 92. Iverson v. Union Free High|chase, and selection of particular 
Mo.—Seibert v. Botts, 57 Mo. 430.] School Dist., supra. sites, were defeated by the voters 
Mont.—Nichols v. Ravalli County 93. Iverson v. Union Free High (Baker v. Du Page County, 224 Ill. A. 


School Dist. No. 3, 87 Mont. 181, 287 
P 624; State v. Lyons, 37 Mont. 354, 
96 P 922. : 


Ont.—Orr v. Ranney, 12 U. C. Q. 
Beit s 
85. Petersburg School Dist. v. 


Peterson, 14 N. D. 344, 103 NW 756. 


[a] Reason for rule.—‘“‘To con- 
strue it [statute] that the voter must 
precisely describe the tract would 
render its provisions difficult to be 
carried out. It would require- each 
voter to provide himself with a tech- 
nical description, which could not be 
done, in many cases, without the 
services of a surveyor. Such a con- 
struction of the law would make it 
impracticable.” Petersburg School 
Dist. v. Peterson, 14 N. D. 344, 348, 
103 NW 756. 


[b] Selection of site in a way that 
the board can determine what place 
has been chosen is required. Peters- 
burg School Dist. v. Peterson, 14 N. 
D. 344, 103 NW 756. 


[c] Sufficiency.—A selection by 
voters describing the site ‘‘for locat- 
ing a new school-house on the hill 
at the south end of Sixth street, in 
Peterson’s field,’’ has been held suf- 
ficiently definite on which to base a 
definite location of the site by the 
school board. Petersburg School 
Dist. v. Peterson, 14 N. D. 344, 103 


School Dist., supra. 


94. Custer County School Dist. 
No. 34 v. Stairs, 1 Nebr. (Unoff.) 85, 
95 NW 492; Benjamin v. Hull, 17 


Wend. (N. Y.) 437. 


[a] Appointment of committee (1) 
to locate site is improper (Custer 
County School Dist. No. 34 v. Stairs, 
1 Nebr. (Unoff.) 85, 95 NW 492. Pow- 
er of boards and officers to delegate 
power to voters see infra § 420), 
(2) but it is not a designation 
of a site to appoint a committee to 
locate the Schoolhouse as near as 
practicable to the center of the dis- 
trict (Custer County School Dist. No. 
34. vyiuStairs supra): (3) Appdint- 
ment of a committee “to locate and 
construct a new high school’ does 
not imply power to select the site. 
Marsh v. Dedham, 137 Mass. 235. 


95. See supra § 214. 


96. Crowley v. Board of Education 
of Rural Agricultural School Dist. 
No. 1, 233 Mich. 10, 206 NW 364. 


97. See supra § 418. 


98. Peo. v. Martin, 283 Ill. 380, 119 
NE 296; Stayton v. Butchee, 16 Okl. 
232, 82 P 726; Waterman-Waterbury 
Mfg. Co. v. Slavanka School Dist., 
(Sask.) [1928] 4 DomLR 522, 


[a] Mere application for approval 
would be sufficient if such rule ap- 


167), (2) and the same was true un- 
der the similar provisions of Hurd 
Rev. St. (1909) ¢ 122 § 127 (Peon ws 
Chicago, ete., R. Co., 270 Til. 594, 110 
NE 825). (8) Under Rev. St. ¢ 122 
§ 48, authorizing school directors to 
make the selection where no locality 
received a majority of all votes, a 
discretionary power was granted to 
the directors. School Directors v. 
Wright, 43 Ill. A. 270. (4) Where no 
locality is agreed to by a majority of 
voters, the board of education former- 
ly could not select a site. Southworth 
v. Ogle County School Dist. No. 131 
Bad. of Education, 238 Ill. 190, 87 NE 
403. (5) But where the statute au- 
thorizes the board to do so, the im- 
plied selection by contracting for the 
purchase of a particular site, although 
irregular (Seely v. Green Valley Bd. 
of Education Community High School 
Dist. No. 306, 315 Ill. 186, 146 NE 
187), (6) is not ultra vires (Seely v. 
Green Valley Bd. of Education Com- 
munity High School Dist. No. 306, su- 
pra). 


[b] In Nebraska Comp. St. (1922) 
§ 6276, providing that, when no site 
ean be established by the voters, the 
county superintendent shall select the 
site, does not apply to a district which 
has a site. State v. Cruise, 111 Nebr. 
114, 196 NW 116. 


{c] In New Hampshire, where a 
district requests. the selectmen to 


For later cases, developments and changes in the law see Annotaticas, same title and section number, 
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certain number of the minority object to the place 
adopted by the majority.® So, where the requirement 
that the site be selected by the voters is construed 
to mean selection by general designation only,® it 
is held that definite location on such designated land 
is a matter for determination by the school board.7 
It has been said that in an emergency a school board 
or school officers may make a temporary arrange- 
ment for the accommodation of a school,* and, where 
the site selected is unavailable, may procure an- 


other site as near as practicable 
lected.® 


Delegation of power to locate site. 
risdictions in which the power to loeate land for 
school purposes is vested in the board of officers,!* 
the voters cannot be given power by such boards 
or officers to locate the school site.*4 


proceed and build the schoolhouse, it 
is sufficient evidence of neglect and 
refusal on the part of the district to 
give the selectmen jurisdiction to lo- 
cate the site. Blake v. Sturtevant, 12 
ING Ee S67; 


5. See statutory provisions. 


[a] In Maine (1) under Rev. St. 
ec 11 § 32, providing that, if more than 
a stated number of voters object to 
the location selected, the municipal 
officers, upon certain conditions, may 
determine the location, such officers 
merely determine where the location 
is to be (Jordan v. Cape Elizabeth 
School Dist. No. 8, 60 Me. 540) (2) and 
not the limits of the site (Jordan v. 
Cape Elizabeth School Dist. No. 8, 
supra) (3) nor its size or Shape (Jor- 
dan v. Cape Elizabeth School Dist. 
No. 8, supra). (4) Power of the mu- 
nicipal officers exists only when the 
required number of voters have ob- 
jected to the site selected by the ma- 
jority. Goodwin v. Nye, 60 Me. 402. 
(5) And where there does not appear 
to have been such a disagreement on 
the part of the district, a vote of the 
school district requesting the munic- 
ipal officers to fix the location of their 
schoolhouse makes the action of the 
municipal officers under it merely rec- 
ommendatory (Tozier Vv. Vienna 
School Dist. No. 2, 39 Me. 556) (6) 
and not compulsory (Tozier v. Vienna 
School Dist. No. 2, supra). (7) A 
written objection by those objecting 
is not necessary under such statute 
(Norton v. Perry, 65 Me. 1838), (8) 
but a vote against the acceptance of 
a report of the site selected is suffi- 
ecient (Norton vy. Perry, supra). 


[b] In Vermont Comp. St. c 20 § 
38, providing that, if the voters can- 
not agree upon the location, the se- 
lectmen may, upon application of the 
prudential committee, fix upon the 
place, does not mean that such shall 
be done upon the dissent of one vot- 
er. Bean v. Glovers School Dist. No. 
Mee S Vite Wl. 


6. See supra § 418 note 85. 
7. See cases infra this note. 


[a] Size of site (1) within the 
statutory limit, is to be determined 
by the board after the voters have 
pointed out by general description the 
place desired (Petersburg School Dist. 
v. Peterson, 14 N. D. 344, 103 NW 
756; Wilkinsburg Boro v. Wilkins- 
burg School Dist., 298 Pa. 193, 148 
A 77), (2) although property secured 
and devoted to other than education- 
al uses must be treated as separate 
from that set apart for school activ- 


However, the statutory power to make a 
change of locationt® does not permit school boards 
or officers to annul the action of the voters! in the 
absence of a change in conditions.!? 
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to the site se- 


Rescission of selection. 
vening rights of third persons, the mere fact that the 
board or officers have made one selection does not 
prevent rescission of such selection and determina- 
tion as to another site,1® and a township trustee or 
his suecessor will not be deemed to have implied 
power to change the decision locating the site for 
the school building,?® particularly where such power 
would nullify binding contracts.17. 
tions made by a school committee in one year may 
be acted upon by the voters in the following year in 
the absence of a material change in the committee 
or a withdrawal of the reeommendation.t® 


[§ 421] bbb. Particular Boards or Officers. 
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In the absence of inter- 


So, reeommenda- 


In 


those jurisdictions in which public school boards or 


In those ju- 


officers are authorized to locate land for school pur- 
poses,!® the particular board or officers vested with 
the authority varies.?° 
statute be vested in township trustees,?! school dis- 


Thus the authority may by 


trict trustees,?? or it may be vested in county trus- 


ities (Wilkinsburg Boro v. Wilkins- 
burg School Dist., supra). 


[b] Indefinite designation is com- 
plied with by reasonable location. 
Ward v. Board of Education, 80 W. 
Va. 541, 92 SE 741. 


8. State v. Lyons, 37 Mont. 354, 96 
P 922: 


[a] Thus, in cases of fire or pesti- 
lence, or in case of danger of an ac- 
tion in ejectment or damages after 
lawful notice to vacate premises be- 
longing to other persons, it might 
well be said that school trustees have 
implied power to make any tempo- 
rary arrangement to accommodate the 
school without consulting the elect- 
eh ad v. Lyons, 37 Mont. 354, 96 


9. Snyder v. La Grange Graded 
Common School Dist., 142 Ky. 739, 135 
SW 271. 


10. .See infra §§ 449-451. 


11. Kiehna v. Mansker, 178 Ill. 15, 
52 NE 1047 [rev 77 Ill. A. 508]. 


12. Kiehna y. Mansker, supra. 

13. See supra notes 1-12. 

14. Ex p: Sarratt, 103 S: C. 525, 88 
SE 259. 


Power of officers generally to del- 
egate discretionary powers see Offi- 
eers § 291. : 


Power of voters to delegate power 
to locate school sites to school officers 
see supra § 418 note 94. 


15. Vaughan v. McCartney, 
Ala. 108, 115 -S 30. 


Cress v. State, 198 Ind. 323, 152 
NE 822; Hasbrouck vy. Bristol School 
Committee, 46 R. I. 466, 128 A 449. 
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17. Cress v. State, 198 Ind. 323, 152 
NE 822. 
18.. Murphy v. Duffy, 46 R. I. 210, 


124 A 103. 


19. See supra § 420. 

20. See infra notes 21-30. 

21. See statutory provisions. 

[a] In Indiana (1) the authority 


of township trustees to select school 
sites is discretionary (Braden v. Mc- 
Nutt, 114 Ind. 214, 16 NE 170) (2) and 
exclusive of the power of the town- 
ship advisory board (Steiger yv. State, 
186 Ind. 507, 116 NE 913), (8) subject 
to the requirement that the location 
be on township property (Steiger v. 
State, supra). (4) The power is not 
affected by the statutory requirement 
of notice. House v. Julius, 79 Ind. A. 


237, 137 NE 766. 
22. See statutory provisions. 


fa] In Georgia the district board 
of trustees is authorized in the first 
instance to select new sites for 
schoolhouses. McCulley v. Mc Far- 
land, 155 Ga. 700, 118 SE 52. 


[b] In Montana, in first- and sec- 
ond-class districts, the statute giving 
district trustees power to select school 
sites is repealed by Rev. Codes (1921) 
§§ 1014, 1015. Nichols v. Ravalli 
County School Dist. No. 3, 87 Mont. 
Modes Site sows 


[c] In Oklahoma (1) under Sess. 
L. (19138) ec 219 § 15, where a district 
contains a town or village qualified 
to vote, the board of trustees may se- 
lect a new site. School Dist. No. 19 
v. Parrish, 63 Okl. 211, 164 P 466. (2) 
Under St. (1893) § 5773, authorizing 
the voters to designate a site for the 
district schoolhouse, § 5796, author- 
izing the district to purchase and 
lease a site and to build, hire, or pur- 
chase such schoolhouse as the voters 
shall select, art 8, providing for sep- 
arate schools for colored pupils, and 
art 7, relating to schools for cities of 
the first class, the board of trustees 
was authorized to select only one site 
in a district other than a district of 
the first class. Kellogg v. Comanche 
County School Dist. No. 10, 13 Okl. 
285, 74 P 110. 


[ad] In South Carolina (1) the 
power of district trustees under Civ. 
Code (1912) § 1761 to select the site 
for a schoolhouse is discretionary 
(McCollum v. Crosby, 114 S. C. 169, 
103 SH 514; Sarratt v. Cash, 103 S. 
Ce 531688) Shab os oC a sibsyeet ato: 
the requirement that it be exercised 
for the best interests of the inhab- 
itants of the district (Sarratt v. 
Cash, supra), (3) and a promise by 
the trustees to locate the schoolhouse 
at a certain place does not bind the 
district or the trustees (Sarratt v. 
Cash, supra). 


[e] In Texas (1) the authority of 
school district trustees to select the 
site for the school is confined to ele- 
mentary schools (Woodson y. Stan- 
ley, (Tex. Civ. A.) 201 SW 659), (2) 
and they will be enjoined from select- 
ing the site for a high school (Wood- 
son v. Stanley, supra). (3) How- 
ever, they may locate the _ school- 
house in the district even though it 
has been designated a high school. 
Maxey v. Noland, (Civ. A.) 31 SW 
(2d) 468. (4) Their authority is to 
be exercised in the best interests of 
the inhabitants of their district (Un- 
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tees,** boards of school directors 


on creation of a subdistrict,*? or 


ion Independent School Dist. v. 
Sawyer, (Civ. A.) 259 SW 637), (5) 
and hence they, cannot bind the dis- 
trict by any promise to locate the 


schoolhouse at any particular place 
(Union Independent School Dist. v. 
Sawyer, supra). (6) Power of coun- 


ty trustees to locate high schools see 
infra note 23. 


{f] In Ontario, under Rev. St. 
(1897) c 292 § 31, trustees of a rural 
school section are authorized to Se- 
lect a site for the school. In’ re 
Cartwright Public School, 5 Ont. L. 
699 [aff 4 Ont. L. 272]. 


23. See statutory provisions. 
[a] In Texas (1) while, since 
Vernon Civ. St. Annot. Suppl. (1918) 


art 27491, the county trustees have 
exclusive (Woodson v. Stanley, (Civ. 
A.) 201 SW 659) (2) power to locate 
high schools (Maxey v. Noland, (Civ. 
A.) 31 SW (2d) 468; Woodson v. 
Stanley, supra), (38) Such power is 
confined to high schools (Maxey v. 
Noland, supra) (4) in view of the 
power of district trustees to locate 
elementary schools (see supra note 
22). 


24. See statutory provisions. 


{a] In IWlinois (1) the authority 
of directors to select sites for schools 
is governed entirely by statute 
(Baker vy. Du Page County, 224 Ill. 
A. 167), (2) and, under Hurd Rev. 
St. (1919) ,ce 122 § 119, is confined 
to selecting a site where the voters 
have failed to give any site voted 
on a majority of votes (Baker v. Du 
Page County, supra). 


[b] In Iowa (1) the power of 
school directors to select the site for 
the school is exclusive (Looney v. 
,Consolidated Independent School 
Dist., 201 Iowa 436, 205 NW 328; 
Doubet v. Clearfield Independent 
Dist., 185 Iowa 95, 111 NW 326), (2) 
conclusive (Van Es v. New Independ- 
ent Cons. School Dist., 197 Iowa 348, 
197 NW 55; Hufford v. Herrold, 189 
‘Towa 853, i79 NW 53; Crawford v. 
Beaver School Tp., 182 Iowa 1324, 
166 NW 702), (3) in the absence of 
proper appeal (Van Es v. New Inde- 
pendent Consol. School Dist., supra), 
(4) and discretionary (Van Bs v. In- 


dependent Consol. School Dist., su- 
pra; Hufford v. Herrold, supra; 
Crawford v. Beaver School Tp., su- 


See also Munn v. Jefferson In- 
dependent School Dist., 188 Iowa 757, 
176 NW 811 [dictum]). (5) Control- 
ling consideration is the geograph- 
ical position of the site selected and 
the welfare of all people, whether 
voters or not (Carpenter v. Colum- 
bia Tp. Independent Dist. No. 5, 95 
Iowa 300, 63 NW 708), (6) and not 
on the wishes of a majority of the 
voters (Carpenter v. Columbia Tp. 
Independent Dist. No. 5, supra). 


{c] In Missouri (1) Rev. St. 
(1899) § 9685, authorizing the estab- 
lishment by directors of a school of 
higher grade than primary, carries 
with it the authority to select a site 
for such school. Martin v. Bennett, 
139 Mo. A. 237, 122 SW 779. (2) 
Location of two primary schools on 
one site is prohibited. Martin v. 
Bennett, supra. (3) Authority to se- 
lect site for consolidated district high 
school see infra note 27. (4) Au- 
thority to select site for town dis- 
trict high school see infra note 28. 


pra. 


,°* township boards 
of education,?> county boards of education,?® consol- 
idated district boards of education,?’ town district 
boards of education,?® special school commissioners, 
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lers.3° 


school comptrol- 


[ad] Im Ovegon (1) prior to Ballin- 
ger & C. Comp. St. § 3789 subd 14, 
authorizing directors to call a meet- 
ing for a vote on the selection of a 
site, and subd 5, authorizing the di- 
rectors, following authority of the 
voters, to purchase a site, the direc- 
tors had power to select the site. 
Baxter v. Davis, 58 Or. 109, 112 P 
410, 113 P 488. (2) Power of voters 
to select site see supra § 418. 


fe] In Pennsylvania (1) the au- 
thority of the directors is discretion- 
ary (Roth v. Marshall, 158 Pa. 272, 
27 A 945; Wayne Tp. School Dist. v. 
Lantz, 13 Pa. Dist. & Co. 584; Zim- 
merman vy. Miller, 22 Pa. Dist. 264; 


Peiffer v. Reno, 14 Pa. Dist. 47; 
Gaston v. Meadville Schools, 5 Pa. 
Dist. 549, 18 Pa. Co. 265; Rittenhouse 


v. Creasy, 2 Kulp 241, 12 LuzLegReg 
14), (2) and a statutory authoriza- 
tion to the voters to provide for cen- 
tralization of the schools does not 
affect the power of the directors to 
act, where the people do not comply 
with the statute (Mercur v. Nether 
Providence Tp. School Dist., 8 Del. 
Co. \269). (3) A-majority of the di- 


rectors must act. Shull v. Lower Mt. 
Bethel School Dist., 15 Pa. Dist. 869. 


{f] In Tennessee the board of 
school directors has the right, with- 
in the limits of the law, to locate 
schoolhouses needed to attain the end 
designed by the school laws. State 
v. Watson, (Ch. A.) 39 SW 536. 


25. See statutory provisions. 


[a] In Ohio (1) the power of a 
township board of education, under 
Gen. Code § 7620, to select a site for 
a school is discretionary. Hughes v. 
Madison Tp. Bd. of Education, 13 Oh. 
St. 336; State v. Chester Tp. Bd. of 
Education, 25 Oh. ‘Cir. Ct. 424; State 
v. Jefferson Tp. "Bacar Education, iG" 
ODP ACaLe6 SOUO. CsA. 36 5a C2) The 
po'wer cannot be limited by a recital 
in a resolution of the board that a 
certain location is the most suitable 
(State v- Jefferson Tp. Bd. of Edu- 
cation, supra), (3) nor by representa- 
tions of the board in order to affect 
an authorization of a bond issue 
(State v. Jefferson Tp. Bd. of Edu- 
cation, supra). (4) In an early case 
such power was implied from Act 
(1853) § 11, giving the board title, 
care, and custody of school proper- 
ty, and § 14, providing that the board 
had the duty of establishing schools 
and of providing with reference to 
the population and general needs of 


phe people. State v. Lynch, 8 Oh. St 
26. See statutory provisions. 


[a] In Alabama (1) a _ county 
board of education has discretionary 
power to select the site (Vaughan vy. 
McCartney, 217 Ala. 103, 115 S 30), 
(2) and may abandon a site selected 
and choose another (Vaughan y. Mc- 
Cartney, Supra). 


[b] Im Kentucky (1) under St. § 
4434a6, the county board of education 
is vested with discretionary power to 
choose the site for a school. Mont- 
gomery v. Claybrooks, 213 Ky. 493, 281 


SW 469. (2) Such provision is con- 
clusive. Montgomery v. Claybrooks, 
supra. 

[ce] In Tennessee (1) location of 


the county high school required by 
Pub. Acts (1921) c 40, is, under ec 120 
§ 5 subs 2, conferring on the county 


Pe 
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In some jurisdictions, on the petition of a 
certain number of the voters of the district who are 
agerieved by the location as made, a committee may 
be appointed to examine and report thereon.*? 
it is sometimes provided by statute, that, where the 


So 


board of education power to adminis- 
ter the school system within the 
county, in the sound discretion of 
such board (State v. Smith, 148 Tenn. 
210, 254 SW 554), (2) subject to the 
statutory requirement that it be lo-~ 
cated where the greatest number of 
pupils will be benefited (State v. 
Smith, supra). (3) Statutory limita- 
tions requirements as to place of lo- 
cation see supra § 416. 


27. See statutory provisions. 


[a] In Missouri (1) in view of L. 
(1913) p 721, providing that the stat- 
utes relating to school districts ap- 
ply to consolidated districts, and Rev. 
St. (1909) § 10869, authorizing the dis- 
trict board of education to select sites 
of ward schools and to establish 
schools of higher grade, a school board 
of a consolidated school district has 
power to select a site for a high 
school. Young v. Consolidated School 
Dist. No. 3, 196 Mo. A. 419, 193 SW 
627. -, (2). Under Rev... Sta (1919) 28s 
11257 the power is discretionary. 
State v. Wenom, (Mo.) 32 SW (2d) 59. 
(3) Authority to select site for pri- 
mary and grade schools see supra 
note 24. (4) Authority to select site 
for town district high school see infra 
note 28. 


28. See statutory provisions. 


[a] In Missouri (1) in view of 
Rev. St. (1919) § 11241, authorizing 
the board to establish schools of high- 
er grade than primary and ward 
schools, the board of education of a 
town district has power to select a 
site for a high school. Gladney v. 
Gibson, 208 Mo. A. 70, 233 SW 271. 
(2) Authority to select sites for pri- 
mary and grade schools see supra 
note 24. (3) Authority to select site 
for consolidated ‘district high school 
see supra note 27. 


29. See statutory provisions. 


[a] Power is conclusive.—Moss v. 
Huntsburg Special School Dist. No. 1, 


Bd. of Education, 58 Oh. St. 354, 50 
NE 921. 
30. See statutory provisions. 


[a] Power is discretionary.— 
Witherop vy. Titusville School Bd., 7 
PalCo, 451. 


31. See statutory provisions. 

[a] Notice of appointment is not 
ree: True v. Melvin, 43 N. H. 

[b] Objections to persons appoint- 


ed to locate a schoolhouse must be 
taken before the hearing, if known. 
True v. Melvin, 43 N. H. 503. 


[ec] Power of committee appointed 
to select a schoolhouse site is not af- 
fected by a subsequent petition for, 
and the calling of, a meeting to re- 
consider the vote appointing them. 
Ayers v. Cornish School Dist., 67 N- 
H, 169; 29 A. 416. : 


[dj] Selectman cannot properly act 
in appointment of committee to locate 
a schoolhouse where his brother is a 
party. True v. Melvin, 43 N. H. 503. 


[e] Sufficient location.—Where a 
school district in possession of a 
schoolhouse votes to repair it, and to 
buy land enough to straighten the line 
west of the schoolhouse, it is a suffi- 
cient location to give the county com- 
missioner jurisdiction of such a peti- 
tion. Holbrook vy. Faulkner, 55 N. H. 
311. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 421-424] 


officers cannot agree as to-the enti of the site, a 

board of arbitrators shall be appointed to determine 
But neither the state superintendent 
of public instruction** nor the county superintend- 
ent** have, by virtue of their power of review,*® 
power to select the site after they have rejected the 


the matter.®2 


one selected.*® 


[§ 422] (dd) Towns, 
Thereof.*7 


32. See statutory provisions. 


{a] In Ontario (1) the foundation 
of the arbitration under Pub. School 
L. §§ 31, 34, providing that trustees 
of rural school sections may select 
school sites and shall call a special 
meeting of rate payers to approve the 
selection and that if a majority dis- 
agree with the trustees an arbitrator 
shall decide, is a difference between 
the trustees and a majority of the 
rate payers (Re Cartwright Public 
School, 5 Ont. L. 699 [aff 4 Ont. L. 
272]), (2) and where the trustees have 
made no selection, there is no founda- 
tion for an arbitration (In re Sombra 
Public School, 6 Ont. L. 585; Re Cart- 
wright Public School, supra). (3) An 
arbitrator has no power to select a 
site. In re Sombra Public School, su- 
pra. \ 


[b] In Canada (1) under Pub. 
School Acts (1891) §§ 64, 65, likewise 
providing for arbitration, a dissent 
from the site selected should be inti- 
mated promptly (Coupland v. Notta- 
wasaga School Trustees, 15 Grant Ch. 
(Ont.) 339), (2) and if not announced 
prior to the expiration of the current 
year, is too late (Coupland v. Notta- 
wasaga School, supra). (3) Anaward 
is insufficient where the description of 
the lot is not fully inserted but a 
blank is left which is afterward filled 
in and the word “lot” altered to 
"fore. Rydandrcv...King,12), Gs Cy iC; 
P, (Ont.) 198. (4) A special meeting 
of the freeholders and householders at 
which it is agreed to procure a cer- 
tain site is null and void under such 
statutes where, before such meeting, 
another meeting had been convened 
according to law, and, upon a differ- 
ence of opinion existing, arbitrators 
were appointed to decide upon a cer- 
tain site, which decision remains in 
force. Ryland v. King, supra. See 
also Vance v. King, 21 U. C. Q. B. 187 
(second meeting held valid under the 
circumstances). 


{[c] In Saskatchewan the _ provi- 
sions of School Act (1915) ¢ 23° § 49 
as*to appointment of an arbitrator in 
case of differences as to the selection 
of a site, are mandatory. Robertson 
v. Springbrook School Dist., 10 Sask. 
L. 267, 36 DomLR 777. 


33. Doubet v. Clearfield Independ- 
ent Dist., 135 Iowa 95, 111 NW 326; 
Crowley Vv. Board of Education of Ru- 
ral Agricultural School Dist. No. 1, 
233 Mich. 10, 206 NW 364. 


34. Doubet v. Clearfield Independ- 
ent School Dist., 135 Lowa 95, 111 NW 
326. 


35. See infra § 434. 
36. See cases supra notes 33, 34. 
37.- Power of municipal boards of 


education generally to select sites for 
schools see Municipal Corporations § 


Municipalities, 
Cities which have assumed control and 
management of public buildings have been deemed 
vested with power to select sites for city schools.*§ 
In a number of jurisdictions statutes vest authority 
to select sites for schools in various boards of town 
and municipalities,*® as a city board of education,*° 


‘indebtedness be 
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Rescission of selection. 
power to select the site for a school has been exer- 
cised by city authorities does not fr BERSMGs a rescis- 
sion of such selection.*? 


[56 C.J.] 443 


and town school committee.4? 


The mere fact that the 


[§ 423] bb. Proceedings for Selection of Loca- 


or Officers 


eral. 


1569 note 61. 


38. See statutory provisions. 
[a] In Texas, (1) under Rev. St. 
art 2874, giving cities control and 


management of schools, a city is vest- 

ed with power to select the site for 
schools (Poteet v. Bridges, (Civ. A.) 
248 SW 415), (2) and such power is 
not terminated by reason of an exten- 
sion of the city limits for school pur- 
poses (Poteet v. Bridges, (Civ. A.) 
248 SW 415). 


29. See statutory provisions; 
cases infra notes 40, 41. 


and 


40. See statutory provisions. 
[a] In Connecticut, under 12 Sp. 
L. pp 412, 413, authorizing Water- 


bury Center school district to select 
and purchase school sites when di- 
rected by the voters and appropriation 
for such purpose has been made, 13 
Sp. L. p 498, creating a city depart- 
ment of education to include Center 
school district and abolishing such 
district, the power to select and pur- 
chase school] sites passed to the city 
boar'd of education. George S. Chat- 
field Co. v. Waterbury, 88 Conn. 322, 
91 A 436. 


b] 
Bee had issued and sold bonds to 
erect a school building, the board of 
education had authority to select the 
site of the building. Blakely v. Sin- 
gletary, 138 Ga. 632, 75 SH 1054. 


[c] In Kansas (1) boards of edu- 
cation of cities of the second class, 
under Gen. St. (1909) § 7690, giving 
such boards sole control of the 
schools, are vested with power to Sse- 
lect the sites for the schools. State 
v. Great Bend Bd. of Education, 88 
Kan. 199,:.127 P 623 (board of second- 
class city). (2) Such power is dis- 
eretionary (State v. Great Bend Bd. 
of Education, supra), (3) and is not 
affected by an election to issue bonds 
to purchase a site and erect a build- 
ing (State v. Great Bend Bd. of Edu- 
cation, supra). (4) Under Gen. St. 
(1901) § 6290, providing in part that 
a board of education of city of the 
first-class has the power to establish 
a high school, such board of educa- 
tion has the power to locate the 
school. Williams v. Parsons Bd. of 
Education, 81 Kan. 593, 106 P 36, 22 
LRANS 584; Williams v. Parsons Bad, 
of Education, 79 Kan. 202, 99 P 216, 
22 LRANS 584. 


{[d] In Nebraska, since the repeal 
of Comp. St. (1911) c 79 subd 14 § 23, 
providing that electors decide whether 
incurred for school 
sites, the city board of education is 
not required to submit selection of a 
school site to the electors. Gaddis v. 
Lincoln School vere 92 Nebr. 701, 139 
NW 280. 


[e] In New York (1) hae Educa- 


In Georgia, where the city of- 


tion or Site+*—(aa) In General. The proceeding to 
authorize the location of a site for a school building 
is governed by statute.** 


[§ 424] (bb) Election by Voters**—aaa. In Gen- 
School boards should permit an impartial ex- 
pression of choice of a school site by voters, where 
selection of the site is to be authorized by voters.*% 


tion L. §§ 875, 876 as amended, the 
Buffalo city board of education has 
the sole power to select school sites 
(Kane-Cadillac Co. v. Buffalo, 128 
Mise. 835, 221 NYS 167), (2) subject 
to approval by the city council (Kane- 
Cadillac Co. v. Buffalo, supra). 


41. See statutory provisions. 


[a] In Rhode Island (1) the pow- 
er of a town school committee, under 
Gen. L. (1923) CHT Or $HSi to locate all 
schoolhouses in the town is not varied 
by the terms of a bequest. Hasbrouck 
v. Bristol School Committee, 46 R. I. 
466, 128 A 449. (2) A suggestion by 
a financial town meeting as to the 
undesirability of a site for a school- 
house does not bind the town school 
committee (Hasbrouck v._ Bristol 
School Committee, supra), (3) and is 
merely advisory (Hasbrouck v. Bris- 
tol School Committee, supra). (4) 
Joint action by all members, even 
though not at regular meeting, is 
valid and effectual (Murphy v. Duffy; 
46 R. I. 210, 124 A 103), (5) and the 
power may be exercised either in the 
first place (Murphy v. Duffy, supra), 
(6) or by approval of the site desig- 
nated by a town meeting in a vote to 
build (Murphy v. Duffy, supra), (7) 
or by approval after the building has 
been erected (Murphy v. ‘Duffy, su- 
pra). (8) A recommendation of an a‘d- 
dition to a schoolhouse is a valid ex- 
ercise of the power. Murphy v. Duf- 
fy, supra. (9) A second story to an 


existing schoolhouse is a schoolhouse 


within the statute. Murphy vy. Duf- 
fy, supra. (10) As against the con- 
tractor for new rooms for a school- 
house, the acquiescence of the school 
committee in his work should be tak- 
en as an approval by them of the lo- 
cation of the rooms, required by stat- 
ute. Murphy v. Duffy, supra. . (11) 
Notice of work on a school building 
imposes a duty on the committee to 
notify the contractor if such building 
is not at an approved location. Mur- 
phy v. Duffy, supra. (12) Such no- 
tice to the administrative agent is 
notice to the committee (Murphy v. 
Duffy, supra), (13) such as any com- 
munication of the contractor before 
commencing work, to the agent, ask- 
ing if there would be any objection by 


the school committee to the “work 
(Murphy v. Duffy, supra). 
42. Reams v. McMinnville, 153 


Tenn. 408, 284 SW 382. 


43. Power to select site see supra 
§§ 417-422. 


44. See ss shy ra provisions; 
cases infra §§ 424-434. 


45. Election to authorize change of 
location of school site see infra § 462. 


and 


Election to authorize purchase of 
land for school purposes see infra § 
442. 


46. Leavitt v. Matson, 98 Nebr. 457, 
153 NW 494. 


: 
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The procedure governing an election to authorize 
the location of a site for a school 1s dependent on 
statute.47 An election to authorize the selection of 
a location for a school may be joined with an elec- 
tion to authorize the issuance of bonds to provide 
funds for the building of the schoo! building there- 
on.*8 The selection may be authorized either at an 
annual or special meeting.*® 


[§ 425] bbb. Eligibility of Voters. Persons re- 
siding on lands formerly a military reservation, 
which have reverted to the state, if otherwise qual- 
ified, are eligible to vote at the district election,°’® 
and the same is true as to residents of a district, 
the boundary line of which has been newly surveyed 
so as to place them in another state, prior to ap- 
proval of the survey by a federal court.*? 


[§ 426] ccc. Petition. In some jurisdictions stat- 
utes provide that an election to select a site for a 
school building can be called only by a petition of 
the voters.°? While it is generally required that 
such petition be signed by a designated number of 
voters,®* the petition need not itself show that the 
required number of voters signed;°* nor need the 
proposed sites be designated therein;*®* and, in the 
absence of statutory direction as to the method of 
nominating sites to be voted on, the method provid- 
ed for nomination of school trustees®® may be prop- 
erly followed.°* 


[§ 427] ddd. Notice. As a general rule notice of 


47. [a] In Illinois (1) Hurd Rev. 
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the petition be signed by one fifth of 


[§§ 424-428 


the election to authorize the selection of a site for 
a school building is required by statute.®® The giv- 
ing of the statutory notice of ‘election to determine 
a ‘site is jurisdictional,®® and requisite for a valid 
election.°° However, it has been said that, even 
though an election is assailed for lack of compli- 
ance with the statutory requirement as to notice, 
the election will not be deemed void in the absence 
of an averment that the voters did not have actual 
notice, and therefore failed to vote.° Specifica- 
tion of the sites to be chosen is sometimes not re- 
quired,®? although in some jurisdictions the notice 
must, by general designation, specify the sites to be 
voted on;%? nor need the notice show that a de- 
seription of the sites will appear on the ballot;®* 
and, under the general rule that notice of the meeting 
must contain information of the purpose of the meet- 
ing,®* a notice that a vote was to be taken on a school 
site is a sufficient compliance with the rule.°° The 
amount to be expended for the site need not be speci- 
fied in the netice.§* 


[§ 428] eee. Ballot. Statutory provisions relat- 
ing to ballots in elections generally do not apply to 
an election to select a site for a school.®* Generally, 
it is not required that the ballot contain a designa- 
tion of the proposed site,®°® nor of its size,*°® or 
price,‘+ and even where the choice to be voted on 
is placed on the ballot the voter may vote for a dif- 
ferent one.‘? However, description of the sites 
may be placed on the ballot for a supplementary elec- 

/ 


election to name any proposed site. 


St. (1908) c 46 8§ 428, 429, providing 
for the submission to the electors of 
political subdivisions of any question 
of public policy in force July 1, 1901 
(Southworth v. Ogle County School 
Dist. No. 131 Bd. of Education 288 Ill. 
190, 87 NE 403), (2) do not purport 
to regulate the holding of any elec- 
tion for the selection of a schoolhouse 
site, and do not, by implication, re- 
peal the existing provisions of the 
school act pointing out the method to 
be pursued in holding an election for 
the location of a schoolhouse site 
(Southworth v. Ogle County School 
Dist. No. 131, supra). 


48. Matthews v. Rural High School 
Dist. No. 5, 120 Kan. 347, 242 P 1016. 


49. Youtcey v. Badger School Dist. 
No. 43, 44 S. D. 3538, 184 NW 201. 


50. La Duke v. Melin, 45 N. D. 349, 
177 NW 673. 


51. McCutcheon v. 
Ok Gd, 10 ue 92:5. 


52. See statutory provisions. 


{a] In Illinois a high school dis- 
trict of population of more than one 
thousand, and not over one hundred 
thousand, is subject to the require- 
ment of School L. § 127 that an elec- 
tion to choose a site for a school must 
be called by a petition of voters. 
O’Connor v. Evanston High School Bd. 
of Education, 288 Ill. 240, 123 NE 283. 


[b] Mandatory and directory.—(1) 
A statutory requirement of a petition 
to call an election is mandatory if the 
proceeding for enforcement is brought 
before the election (State v. Wynd- 
mere Sehool Dist., 55 N. D. 767, 215 
NW 267), (2) but is directory only if 
the proceeding is brought after the 
election (State v. Wyndmere School 
Dist., supra). 


53. See statutory provisions. 
[a] Conditional precedent.—That 


Bennett, 1387 


the qualified voters of the district is 
a condition precedent. Benton v. 
Kaneville Community High School 
Dist. Nov 147; 250 Ill? A. 6. 


[b] Members of board of educa- 
tion, otherwise legal voters, are not 
disqualified from signing the petition. 
Seely v. Green Valley Community 
High School Dist. No. 806 Bd., of 
Education, 315 Ill. 186, 146 NE 187. 


54. State v. Eickoff, 84 Mont. 539, 
276 P 954. 


55. State v. Hickoff, supra. 

56. See supra § 174. 

57. State v. Eickoff, supra. 

58. See statutory provisions. 

59. Bierbaum v. Smith, 317 Ill. 147, 


147 NE 796; Roberts v. Eyman, 304 
Ill. 413, 1386 NE 736; Southworth v. 
Ogle Co. School Dist. No. 131 Bad. of 


Hducation,. 238 Ill. 190, 87 NE 403; 
Benton v. Kaneville Community High 
School Dist. No. 147, 250 Ill. A. 6. 


[a] Mandatory and jurisdictional. 
—The requirement of notice is manda- 
tory and jurisdictional. Benton v. 
Kaneville Community High School 
Dist., 250 Ill. A. 6. 


60. Roberts v. Hyman, 304 Ill. 418, 
136 NE 736; Southworth v. Ogle Coun- 
ty School Dist. No. 131 Bd. of Edu- 
cation, 238 Ill. 190, 87 NE 403. 


[a] Curative act cannot validate 
an election void for defective notice. 
Roberts v. Hyman, 304 Ill. 413, 186 NE 
736. 


61. McCarty v. 
110 P 653. 


62. State v. Hickoff, 84 Mont. 5389, 
276 P 954. 


[a] In Illinois (1) School L. §§ 
119, 198, which govern the holding of 
elections for the selection of school- 
house sites, do not require a notice of 


Cain, 27 Okl. 82, 


Schools Trustees v. Kuhn, 261 Ill. 190, 
103 NE 553. (2) Even where the sites 
are specified, the voters may express 
their choice for a site not given. 
Thompson v. Rio Tp., 218 Ill. 540, 75 
NE 1048. (8) Under School L. art 5 § 
31, and art 9 § 4, the notice for an 
election to vote on building a town- 
ship high school and selecting a site 
need not specify the site to be chosen. 
Thompson v. Rio Tp., supra. (4) The 
notice should not infringe on the 
province of the directors to select the 
site. Thompson v. Rio Tp., supra. 


63. State v. Wallace, 112 Kan. 264 
210 P 348; Reed v. Action, 117 Mass. 
384; Newell v. Hancock, 67 N. H. 244. 
35 A 253. 


64. Fiedler v. Eckfeldt, 335 Ill. 11, 
166 NE 504. 


65. See supra § 231. 


66. Jones v. School Dist. No. 48 
137 Ark. 414, 208 SW 798. 


67. Thompson y. Rio Tp., 
540, 75 NE 1048. 


68. See case infra this note. 


fa] In Illinois (1) Australian Bal- 
Aas Law does not apply to an election 
to select a site for a school. Lewis v. 
Community High School Dist. No. 95, 
308 Ill. 305, 189 NE 426. (2) Ballots 
containing stickers with description 
of a schoolhouse site in violation of 
the Australian Ballot Law are valid. 


218 Ill. 


Lewis v. Community High School 
Dist., Supra. 

69. Cook County Schools Tp. 39 v. 
Donly, 327 Ill. 428, 158 NE 674. 

70. Cook County Schools Tp, 39 v. 
Donly, supra. 

71. Cook County Schools Tp. 39 v. 
Donly, supra. 

72. Cook County Schools Tp. 39 v. 


Donly, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


-§§ 428-432] 


tion to vote on the sites receiving the highest and 
next highest votes at the initial election,’* and at the 
initial election when requested.?4 


[§ 429] fff. Record. As a general rule statutes 
provide that a record must be kept of all meetings 
and proceedings to select a school site,** and, in the 
absence of compliance, the selection is without va- 
lidity.*®° Where it appears that there has been a 
proper vote, the location will not be invalid because 
the clerk of the election has made irregularities or 
omissions in describing the site selected.*7 


[§ 4380] ggg. Vote Necessary. The number of 
votes required to select a site for a publie school is 
governed by statute.** Thus statutes require that 
the site be selected by a two-thirds*® or majority vote 
of the voters of the school district.®° 


[§ 431] hhh. Operation and Effect of Determina-— 


tion. The operation and effect of a location legally 
made is usually controlled by the statute relating 
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thereto.*+ In accordance with the general rule that 
publie officials are presumed to have performed their 
duty*®? and that their acts are legal,** which rule 
applies to school officers,*4 where the officers of a 
school district purchase a site for a schoolhouse and 
the district continues to use and occupy it for edu- 
cational and school purposes, and all the records 
of the district, relating to the selection and designa- 
tion of such site by the voters have become lost, it 
will be presumed that the site was selected and des- 
ignated in comphance with the statute.8° Where a 
location is established before the opening of a meet- 
ing called to reconsider a vote empowering the board 
or officers to locate a site, and such act is conelu- 
sive,*® such location is not affected by the subse- 
quent vote of the district inhabitants at such meet- 
ing.87 

[§ 432] iii. Ratification. Although an irregular 
election cannot be subsequently validated by any act 
of a school board recognizing its validity,’® the vot- 


[a] Ballot containing space for 
designation of site other than that 
contained in the ballot is sufficient. 
Fiedler v. Eckfeldt, 335 Ill. 11, 166 
NE 504. 


73. Cook County Schools Tp. 39 v. 
Donly, 327 Ill. 428, 158 NE 674. 


[a] Voter cannot be denied right 
to» vote for choice of school site 
whether description is placed on bal- 
lot or not. Cook County Schools Tp. 
39 v. Donly, 327 Ill. 428, 158 NE 674. 


74. Cook County Schools Tp. 39 v. 
Donly, supra. 


[a] Woter cannot be denied right 
to vote for a new choice whether or 
not description is on the ballot. Cook 
County Schools Tp. 39 v. Donly, 327 
Tll. 428, 158 NE 674. 


75. See statutory provisions. 


[a] In view of record (1) reciting 
a meeting in a particular district to 
inspect it for the location of a school- 
house, it cannot be concluded that the 
meeting selected a site outside the 
district. Keeton v. Clarke County, 
tt? Miss: 72, 77 S 906. 


[b] Record of meeting with refer- 
ence to the site reading: ‘Voted for 
sites; the site on top of the hill on 
the N. W. forty acres of James Crit- 
ten’s farm carried,” sufficiently de- 
scribes the site selected. Critten v. 
New, (Mo. A.) 212 SW 46. 


76. Southworth v. Ogle County 
School Dist. No. 131 Bd. of Education, 
2307 Ll. 19087 NE 4035, -Coal, (ete., 
Conv. Dunphy, 11 Pa.) Dist.,.2185 -But 
see Murphy v. Duffy, 46 R. I. 210, 124 
A 103 (joint action by all the members 
of a school committee in approving 
schoolhouse location, although not 
spread on the record, is valid and ef- 
fectual). 


[a] In New York the former re- 
quirement of L. (1894) ¢ 556 pp 1214, 
1219, that a new site be chosen by a 
written resolution in which it is de- 
scribed by metes and bounds, was 
not met by entry in the minutes of 
the clerk. In re Hemenway, 134 App. 


Div. 86, 118 NYS 981. 
[b] Substantial compliance is suf- 
ficient. Southworth v. Ogle County 


School Dist. No. 131 Bd. of Education, 
288 Tl, 190, 8%. NE. 403; Mercur. v. 
Nether Providence Tp. School Dist., 
8 Del. Co. (Pa.) 269. 


[ec] Record must show notice.— 
Bierbaum v. Smith, 317 Ill. 147, 147 
NE 796. 


[ad] Record sufficient.—(1) Under 
a statute requiring the clerk to make 
a record of the fact that a certain 
number of voters at a district meet- 
ing objected to the location, it is suffi- 
cient if he makes a record of the state 
of the votes (Norton v. Perry, 65 Me. 
183), (2) and it is not required that 
he should record the names of the 
voters objecting (Norton v. Perry, su- 
pra). 

77s oo Merritttv., Harris 2:2 11303. 


{a] Reason for rule.—‘It is not 
believed that it is material to the 
validity of the selection, that the 
clerk of the election should describe 
the place chosen with precision, in en- 
tering upon his records the fact that 
the voters made choice of a site. His 
record in no way alters or controls 
the fact of the site having been se- 
lected. And when the selec- 
tion has been made and the district 
has obtained the title to the property 
chosen, the object of the law has been 
attained, and trifling and unimportant 
matters of form, should not be per- 
mitted to defeat the purposes of the 


law.” Merritt v. Farris; 22 Ill. 303, 
311. 
78. See statutory provisions; and 


eases infra notes 79, 80 
79. See statutory provisions. 


[a] In Connecticut (1) Gen. St. 
(1902) § 2209, making a two-thirds 
vote necessary where a school dis- 
trict undertakes to fix a schoolhouse 
site, and § 2212, prescribing that each 
town. assuming the control of its 
school shall constitute one school dis- 
trict, etce., when construed in the 
light of the statutory development, 
and in view of the difference between 
subordinate school districts and 
towns, do not apply to consolidated 
town school systems. Benham v. 
Pottery 77 Conn) 186,58" A® 7350" (2) 
Act (1856) § 17, authorizing the com- 
mittees of school districts to provide 
suitable schoolrooms, was not intend- 
ed to qualify the statutory require- 
ment of two-thirds vote of the elec- 
tors to establish the site of a school 


building. Colt v. Roberts, 28 Conn. 
330. 
80. See statutory provisions. 


Ta] All legal voters are not re- 
quired to agree. Bean v. Glovers 
School Dist. No. 11, 38 Vt. 177. 


[b] “Majority” means (1) a vote 
of more than one half of those pres- 
ent. Baxter v. Davis, 58 Or. 109, 112 
P 410, 118 P 438. (2) Where the vote 


is on several matters, including se- 
lection of a site, the requirement of a 
majority means a majority of the 
votes cast at the election for all prop- 
ositions. Hysler v. Springfield School 
Dist. No. 186, 272 Ill. 458, 112 NE 414. 


[ec] Mere plurality is not a major- 
ity within the meaning of the require- 
ment. Baxter v. Davis, 58 Or. 109, 
112 P 410, 113 P 438. l 


[d] New site may be selected by 
majority vote. .Moore v. State, 9 Kan. 
A. 489, 58 P 1004; Lumijarvi v. Co- 
lumbia County School Dist. No. 25, 
112 Or. 344, 229 P 684; Landers v. Van 
Aukin, 77 Or. 479, 151 P 712. 


fe] Union graded school district 
is within the text rule. McCutcheon 
Vv. Bennett, 137 Okl. 65, 277 BP 925- 
Woods v. Union Graded School Dist. 
No. 36, 133 Okl. 249, 271 P 424. 


81. See statutory provisions; 
cases infra this note. 


[a] In Maine, the certificate of the 
municipal officers of a town under 
Rev. St. ec 11 § 32, of their determina- 
tion where a schoolhouse is to be 
placed is, after the application, notice 
to all parties interested, and a hear- 
ing, conclusive upon the school dis- 
trict. Norton v. Perry, 65 Me. 183. 


[b] In New Hampshire, under 
Gen. L. ec 43 § 6, the location of a 
schoolhouse by a committee is con- 
clusive for five years unless appealed 
from. Ayers v. Cornish School Dist., 
67 N. H. 169, 29 A 416; Stickney v. 
Orford, 64 N. H. 299, 10 A 117%. “See 
True v. Melvin, 43 N. H. 503 (location 
by committee held advisory only be- 
cause of appeal). 


82. See Evidence § 69 note 30. 


83. See Evidence § 69 note 31; 
ficers § 287. 


84, See Evidence § 70 note 46. 


85. Webb v. Lac Qui Parle County 
School Dist. No. 3, 83 Minn. 111, 85 
NW 922. 


86. See supra § 420. 


87. Ayers v. Cornish School Dist., 
67 N. H. 169, 29 A 416. 


88. Benton vy. Kaneville Communi- 
ilgn School Dist. No. 147, 250 Ill. 


[a] Estoppel.—Board of directors 
cannot, by their acts, estop them- 
selves to deny the validity of an ir- 
regular election. Benton v. Kaneville 
Community High School Dist. No. 147, 
250 Ill. A, 6, 


and 


Of- 


ty 
Ne 
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ers may ratify an invalid election.®® 


[§ 433] (ec) Location or Selection by Boards or 
Officers—aaa. In General. The selection or location 
of a school, building or site by a school board or the 
officers thereof must be in substantial compliance 
with the provision of any governing statute under 
which they act.°° There must be a substantial com- 
plianee with a requirement that the town or school 
district meeting shall designate a suitable place for 
the schoolhouse before the school authorities can, se- 
lect and locate a schoolhouse lot.°? 


Notice of hearing. There must be proper notice 
of a hearing before a committee appointed to locate 
a school site.” 


Designation of location. The location determined 


must be definite.?? 


Report of location. There must be at least a sub- 
stantial compliance with the various provisions that 
the officers making the location shall file with the 
elerk of the district within a prescribed time?‘ a cer- 
tificate of their determination as to the location.®® 
A location or report when filed should contain a defi- 
nite description of the property selected for condem- 
nation,®® and is void if it makes an insufficient or de- 


89. Iverson v. Williams School 
Dist, 42) N-= D. 0622) 172 NW L8ise 
Woods v. Union Graded School Dist. 


No. 36, 1383 Okl. 249, 271 P 424. [a] 
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Dist., 66 N. H. 548, 31 A 899. 
97. Norton v. Perry, 65 Me. 183. 
Designations 


[§§ 432-434. 


fective description of the premises to be taken,®”? and 
in such case new proceedings must be had to make a 
valid location.°® A location is usually made and 
completed when the report thereon is filed with the 
clerk of the town district,®® and if the board or offi- 
cers making the location fail to make a return there- 
of at the proper time, the record may be subsequently 
amended by filing the written location.1 In some ju- . 
risdictions statutes provide that the township trus- 
tee shall give specified notice of his selection.” 


Inspection of sites. It is sometimes required by 
statute that in establishing a state normal school 
the state board of education shall inspect the sites 
proposed by all communities competing for the loca- 
tion,® but failure to do so, pending adjudication of a 
suit to determine the legality of the creation of a 
normal school board with such duty, does not affect 
the validity of a subsequent inspection.* 


Production of abstract of title. Production of a 
merchantable abstract of title to the site selected 
for the normal school may be required by the se- 
lecting board.’ 


[§ 434] bbb. Review. Generally the action of a 
school board or officers in selecting land for public 
school purposes will not be controlled by the courts,° 


of a consolidated district entered sub- 
sequent to an annual meeting is not 
invalid. Keeton v. Clarke County, 


insufficient to]117 Miss. 72, 77 S 906. 


{a] Thus, where an election re- 
sults in a failure to select a site for 
a schoolhouse by reason of indefinite- 
ness of the question submitted, and 
the question is again submitted, re- 
sulting in selection of the site pre- 
viously assumed to have been legally 
selected, the previous invalid selec- 
tion is ratified. Iverson v. Williams 
School Dist., 42 N. D. 622, 172 NW 
818. 


90. See cases infra note 91. 


91. Farmers’, etc., Nat. Bank v. 
School-Dist. No. 53, 6 Dak. 255, 42 NW 
767; Spalding v. Chelmsford, 117 
Mass. 393. 


92. True v. Melvin, 43 N. H. 503. 


[a] Proper notice to be given of 
such a hearing to individuals and the 
district is that limited by the service 
of process on persons and corpora- 
tions. True v. Melvin, 43 N. H. 503. 


Authority to appoint committee to 
locate site see supra § 421. 


93. Parnell v. Orange Lake Cons. 
School Dist., 157 Miss. 276, 127 S 
280. : 

{a] Indefinite designation.—Desig- 


nation of location of schoolhouse in 
order establishing consolidated school 
district as on site in “S. BE. % of 
the S. By. 44, of See. 14, .0wp. 7, RR. 
be is: "too indefinite. Parnell  v. 
Orange Lake Cons. School Dist., 157 
Miss. 276, 127 S 280. 


94. Norton v. Perry, 65 Me. 183. 


fa] That officers had previously 
certified that they were unable to 
agree, but such certificate was not re- 
corded and is withdrawn, does not 
prevent them from making a certifi- 
cate of their determination, if it is 


filed within the time allowed. Nor- 
ton v. Perry, 65 Me, 183. 

95. Norton v. Perry, supra, 

96. Leighton v. Ossipee School 


authorize the selectmen to take land 
for a schoolhouse lot. Spalding vy. 
Chelmsford, 117 Mass. 393; Crosby v. 
Dracut, 109 Mass. 206; Harris v. Mar- 
blehead, 10 Gray (Mass.) 40. 


[b] Removal of proceeding for 
different location.—Where a location 
is defective by reason of a vague de- 
scription of the premises to be tak- 
en, such defect will not revive or ren- 
der valid a proceeding for a different 
location, which was invalid, by reason 
of the fact that it did not receive a 
sufficient statutory majority and to 
which more than one third present 
and voting objected and applied to the 
municipal officers in the town in 
which the district was situated to 
make a new location. Norton v. Per- 
ry, 65 Me. 1838. 


98. Norton v. Perry, supra. 


[a] Decision of township trustees 
as to location cannot be attacked in a 
proceeding by a trustee to condemn 
lands for such location in view of 
provisions for review. Braden vy. Mc- 
Nutt, 114 Ind, 214, 16 NE 170. 


99. Ayers v. Cornish School Dist., 
67 N. H. 169, 29 A 416; Converse v. 
Porter, 45 N. H. 385. 


[a] Neglect of town clerk to make 
proper record will not affect the va- 
lidity of a location where the doings 
of the selectmen in locating the 
schoolhouse are reduced to writing 
and returned to the town clerk for rec- 
ordation. Converse v. Porter, 45 N. 
H, 385. 


1. Leighton v. Ossipee 
Dist., 66 N. H. 548, 31 A 899. 


[a] Amendment of record to show 
finding of sufficient number of signa- 
tures to the petition validates the 
election. Phenicie v. St. Joseph Com- 
munity High School Dist. Bd. of Edu- 
cation, 326 Ill. 73, 157 NE 34. 


[b] Order correcting clerical mis- 
take in the location of a schoolhouse 


School 


2. See statutory provisions. 


[a] Purpose is to give the school 
patrons an opportunity to petition the 
county superintendent of schools for 
the location of the school at a differ- 
ent place. House v. Julius, 79 Ind. 
A. 237, 137 NE 766. 


3. See statutory provisions. 


[a] _ Provision for inspection (1) 
was directory (Tash v. Ludden, 8§ 
Nebr. 292, 129 NW 417), (2) and not 
mandatory (Tash v. Ludden, supra). 


4 Tash v. Ludden, supra. 


5. Grow v. Taylor, 23 N. D. 469, 
137 NW 451. 


6. Ala.—Vaughan v. 
21% ‘Ala. 103,115 "S30: 


Ark.—Hill v. Ralph, 
265 SW 57. 


Ind.—State v. Howard, 174 Ind. 358, 
92 NE 115; Braden v. McNutt, 114 
Ind. 214, 16 NE 170. 


Iowa.—Hufford v. Herrold, 189 
Iowa 853, 179 NW 53; Munn v. Jeffer- 
son Independent School Dist., 188 
Iowa 757, 176 NW 811. 


Kan.—Tripp v. Lawrence Bd. of Ed- 
ucation, 116 Kan. 614, 227 P 345. 


Ky.—Vincent v. Edmonson County 
Bd. of Education, 169 Ky. 34, 183 SW 
232; Jeffries v. Columbia Graded 
Common School, 135 Ky. 488, 122 SW 
813. 


N. C.—MeclInnish v. Hoke County 
Bd. of Education, 187 N. C. 494, 122 
SE 182. See Davenport v. McDowell 
County Bd. of Education, 183 N. C. 
570, 112 SE 246 (where schoolhouses 
shall be placed is for the decision of 
the school authorities). 


Oh.—State v. Jefferson Tp. Bd. of 
Education, 11 Oh. A. 146, 30 O. CG. A. 
365. 


Pa.—Roth v. Marshall, 158 Pa. 272, 
27 A 945; Wayne Tp. School Dist. v. 


McCartney, 


165 Ark. 524, 
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§ 434] 


except for a manifest abuse of their discretion,® 
So, also, the refusal of a 
board or of officers to establish a school at a par- 
ticular site is not subject to review by the courts 
in the absence of neglect of duty.1° 
made in some statutes for an appeal from the de- 


fraud,® or collusion.® 
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Provision is 


cision of the school trustees, directors, or other offi- 


lhantz, 13 Pa. Dist. & Co. 584; Zim- 
merman v. Miller, 22 Pa. Dist. 264; 
Gaston v. Meadville Schools, 5 Pa. 
Dist. 549, 18 Pa. Co. 265; McFarlane 
v. La Porte Borough School, 33 Pa. 
Co. 119; Cooney v. Gardner, 16 Pa. 
Co. 547; Witherop v. Titusville School 
Bd., 7 Pa. Co. 451; Hibbert v. Nether 
Providence~ School Dist., 8 Del. Co. 
285; Mercur v. Nether Providence Tp. 
School Dist., 8 Del. Co: (Pa.) 269. 


Tenn.—Reams v. McMinnville, 153 
Tenn. 408, 284 SW 382; State v. Wat- 
son, (Ch. A.) 39 SW 5386. 


7 Ala.—Vaughan v. 
217 Ala. 103,115 S 30. 


Ark.—Hill v. Ralph, 165 Ark. 
265 SW 57. 


Iowa.—Munn vy. Jefferson Independ- 
ent School Dist., 188 Iowa 757, 176 
NW 811. ‘ 


Kan.—Tripp v. Lawrence Bd. of Ed- 
ucation, 116 Kan. 614, 227 P 345. 


Ky.—Montgomery v. Claybrooks, 
213 Ky. 493, 281 SW 469; Vincent v. 
Edmonson County Bd. of Education, 
169 Ky. 34, 183 SW 232. 


Oh.—State v. Jefferson Tp., Rural 
School Dist. Bd. of Education, 11 Oh. 
A. 146, 30 O. C. A. 365. 


Pa.—Roth v. Marshall, 158 Pa. 272, 
27 A 945; Wayne Tp. School Dist. v. 
Lantz, 13 Pa. Dist. & Co. 584; Zim- 
merman v. Miller, 22 Pa. Dist. 264; 
Gaston v. Graham, 5 Pa. Dist. 549, 18 
Pa. Co. 265; McFarlane v. La Porte 
Borough School, 33 Pa. Co. 119; Coo- 
ney v. Gardner, 16 Pa. Co. 547; Withe- 
rop v. Titusville School Bd., 7 Pa. Co. 
461. 


Tenn.—State v. Watson, 
39 SW 536. 


See Iverson v. Union Free High 
School Dist., 186 Wis. 342, 202 NW 
788 (exercise of ministerial power of 
selection of site cannot be exercised 
to gratify whim, caprice, or passion, 
but must be exercised in good faith 
and in the public interest). 


[a] Discretion abused.—Peiffer v. 
Reno, 14 Pa. Dist. 47. 


[b] Discretion 


McCartney, 


524, 


(Ch, A.) 


not abused.— 


Vaughan v. McCartney, 217 Ala. 103, 
115 S 30; Tripp v. Lawrence Bd. of 
Education, 116 Kan. 614, 227 P 345; 


Montgomery v. Claybrooks, 213 Ky. 
493, 281 SW 469; Ritter v. Edmonson 
County Bd. of Education, 150 Ky. 847, 
151 SW 5, 151 Ky. 578, 152 SW 564; 
McInnish v. Hoke County Bd. of Ed- 
ucation, 187 N. C. 494, 122 SE 182; 
Gilfillan vy. Fife, 266 Pa. 171, 109 A 
785; Zimmerman v. Miller, 22 Pa. 
Dist. 264; Hasbrouck v. Bristol School 
Committee, 46 R. 1-466, 128 A 449. 


8. Vaughan v. McCartney, 217 Ala, 
103, 115 S 30; Tripp v. Lawrence Bd. 
of Education, 116 Kan. 614, 227 P 345; 
Jeffries v. Columbia Graded Common 
School, 135 Ky. 488, 122 SW _ 813; 
State v. Jefferson Tp. Bd. of Educa- 
tion, 11 Oh, ‘A. 146, 30 O. C. A. 365. 


9. Tripp v. Lawrence Bd. of Edu- 
cation, 116 Kan. 614, 227 P 345; State 
vy. Jefferson Tp. Bd. of Education, 11 
Oh. A. 146, 30 O. C. A, 365. 


10. See In re School Directors, 2 
Pa. Co. 497. 


11. See statutory provisions; and 


cases infra this section. 
12. See statutory provisions. 


fa] In Rhode Island (1) the com- 
missioner’s power to hear appeal 
from the location of a schoolhouse in- 
cludes the power to confirm or reverse 
the selection or to make a new loca- 
tion. -Cottnell’s -Appy, A eRe TAk6ds: 
(2) His findings. of fact are conclu- 
sive (Hasbrouck v. Bristol School 
Committee, 46 R. I. 466, 128 A 449), 
(3) except in so far as he himself 
may alter them prior to confirmation 
by the court (Cottrell’s App., supra). 
(4) Confirmation by the court makes 
the decision final in that case (Cot- 
trell’s App., supra), (5) and another 
location can only be made on entirely 
new proceedings (Cottrell’s App., su- 
pra). 


13. See statutory provisions... 
[a] In Indiana (1) Under Burns 
St. Annot. (1914) § 6410, where a 


building was to have been built on an 
existing site, the proper remedy for 
failure to do so is appeal to the coun- 
ty superintendent. Glendenning v. 
Cowan, 59 Ind. A. 529, 109 NE 844. 
(2) A county superintendent’s deci- 
sion, under Rev. St. (1881) § 4587, 
providing that appeals be taken to 
him and that his decision be final, 
against the site selected was binding 
on the township trustees (Knight v. 
Woods, 129 Ind. 101, 28 NE 306), (3) 
even though not entered on his rec- 
ords until after a contract to build 
on the site (Knight v. Woods, supra). 
(4) And it was immaterial whether 
the selection had been made by a 
trustee on his own motion, or by pro- 
ceedings instituted by the voters? 
Knight v. Woods, supra. (5) How- 
ever, such decision was binding only 
for the time being (State v. Mewhin- 
ney, 67 Ind. 397), (6) and did not pre- 
vent reselection of Such site in the 
future (State v. Mewhinney, supra). 


{b] Im Iowa (1) taxpayer’s reme- 
dy against an illegal or injudicious 
location of a schoolhouse is by an 
appeal to the county superintendent. 
Douds Independent School Dist. v. 
McClure, 113 NW 554; Center Inde- 
pendent Dist. v. Gookin, 72 Iowa 387, 
34 NW 174. (2) Such appeal is the 
only remedy. Looney v. Cromwell 
Cons. Independent School Dist., 201 
Iowa 436, 205 NW 328; Hufford v. 
Herrold, 189 Iowa 8538, 179 NW 53; 
Munn v. Jefferson Independent School 
Dist., 188 Iowa 757, 176 NW 811; 
Crawford -v. Beaver School Tp., 182 
Iowa 1324, 166 NW 702. (3) Jurisdic- 
tion of the county superintendent 
does not extend to establishing a new 
site (Doubet v. Clearfield Independ- 
ent Dist., 135 Iowa 95, 111 NW 326), 
(4) nor to imposing new conditions 
(Doubet v. Clearfield Independent 
Dist., supra). 


[ec] In Kentucky (1) provision of 
Acts (1916) c 24 § 118, that the ap- 
peal must be taken within thirty days 
after the decision, is. mandatory 
(Gadberry v. Russell County Bd. of 
Education, 209 Ky. 114, 272 SW 398), 
(2) and compliance therewith must 
be alleged in a petition to restrain 
acts as to a disapproved site (Gadber- 
ry v. Russell County Bd. of Educa- 
tion, supra). (8) Such allegation 


cers as to the location of a schoolhouse site.1* 
an appeal from the location of a schoolhouse may 
be taken to the commissioner of public schools,** 
the county superintendent,'* county superintendent 
and county health officer,t4 county board of ed- 
ucation,'® county commissioners,!® or city coun- 
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Thus 


cannot be supplied by copy of order 
showing disapproval by the county 
superintendent of schools of the 
school site selection of the county 
board of education, or of an order di- 
recting the selection of another site, 
filed as an exhibit. Gadberry v. Rus- 
sell County Bd. of Education, supra. 
(4) Under St. § 4439, providing that 
the trustees of a school district shall 
select a site for a schoolhouse and 
that a majority of the school direc- 
tors may prosecute an appeal to the 
county superintendent whose deci- 
sion shall be final, the only power the 
Superintendent has on appeal is ei- 
ther to approve or condemn the site 
selected. Davis v. Humphrey, 52 SW 
946, 21 KyL 660. 


[ad] In West Virginia (1) the pow- 
er of the county superintendent, un- 
der Code ec 45 § 49,.to approve of the 
selection of a site is discretionary 
(Privett v. Slab Fork School Dist. Bd. 
of Education, 104 W. Va. 35, 138 SE 
461), (2) and is not subject to review 
by the court (Privett v. Slab Fork 
School Dist. Bd. of Education, su- 
pra), (3) except for clearly willful 
and arbitrary disregard of duty, or 
caprice, passion, partiality, or corrup- 
tion (Privett v. Slab Fork School 
Dist. Bd. of Education, supra). 


14. See statutory provisions. 


[a] Approval by such officers (1) 
is not a condition precedent to the 
calling of the election (State v. 
Hickoff, 84 Mont. 539, 276 P 954), (2) 
although, in the interest of economy, 
the proper administration of the law, 
and to’ avoid unnecessary delay and 
needless expense, prior approval is 
advisable (State v. Hickoff, supra). 


15. See statutory provisions. 


[a] In Georgia (1) appeal to the 
county board of education is the only 
remedy (Marshall v. Clements, 150: 
Ga. 707, 105 SE 294; Hdge v. Garrett, 
138 Ga..93, 74. SE. -758; —Jarreil v. 
Davis, 137 Ga. 55, 72 SE 417; Mead- 
ows v. Paulding County Bd. of Ed- 
ucation, 136 Ga. 153, 71 SE 146), (2) 
but the county board is not confined 
to approval or disapproval of site se- 
lected by the local board (McCulley 
v. McFarland, 155 Ga. 700, 118 SE 
52), (38) for it may reject such se- 
lection and make a new choice (Mc- 
Culley v. McFarland, supra). 


{[b] In South Carolina decision of 
the school trustees as to the location 
of a school may be appealed to the 
county board of education. MecCol- 
lum v. Crosby, 114 8. C. 169, 103 SE 
514. 


16. See statutory provisions. 


[a] In New Hampshire (1) the 
decision on appeal to county commis- 
sioners, under Gen. L. c 88 §§ 6, 7, 


is final for five years. Stickney v. 
Orford, ‘649N. H. 1299;-10 A) 117. -(2) 
Jurisdiction of commissioners on 


such an appeal extends to towns in 
which the district system has been 
abolished. Adams v. Slate, 65 N. H. 
188, 18 A 321. (3) Where notice of 
a hearing by county commissioners 
should be in accordance with § 7, 
the district alone in its corporate ca- 
pacity can take objection that it was 
given otherwise. Newell v. Hancock, 
Oefoe INTE 244,35 A 2538. ¢4)- And 
where parties have waived objection 
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board of education,” to courts, 


[§ 435] (2) Acquisition?+—(a) 
Duty To Acquire—aa. In General. 


that the legislature itself has 1mphed power to 
It has also been 
said that a public school district has no power to 
purchase land for a school purpose,?® and that cer- 
tain school officers have no power to lease land for 
Where the municipality has re- 
stricted the building in the district to building for 


purchase land for a school site.*° 


a school purpose.** 


to the location made by the district 
committee, because a written loca- 
tion was not filed, they will be es- 
topped from raising such objection 
at a subsequent proceeding to enjoin 
the building of a schoolhouse on the 


location. Leighton v. Ossipee School 
Dist. 2OGwN. Eisb48,. 30) 2Ad 899. 0 Gb) 
A void location by county commis- 


sioners may be validated by a vote 
of the district “to build a school- 
house on said location made by said 
county commissioners.” Leighton v. 
Ossipee School Dist., supra. 


17. See statutory provisions. 


[a] Approval by three members, 
constituting a quorum, is sufficient. 
Kane-Cadillac Co. v. Buffalo, 128 
Mise. 835, 221 NYS 167. 


18. See statutory provisions. 


[a] County trustees, in deciding 
on appeal from the county superin- 
tendent that district trustees were 
within their powers in establishing 
a new school site, but that they used 
bad judgment in not referring the 
contemplated change to taxpayers 
and patrons of the school, and rec- 
ommending that this be done, upheld 
the legality of the local board, al- 
though the controversy arose as to 
matters properly involved in an ap- 
peal to higher school authorities. 
Davis v. Hemphill, (Tex. Civ. A.) 243 
SW 691. 


19. See statutory provisions. 
[a] In Georgia decision of the 
county board of education is prop- 


erly appealed to the state school com- 
missioner. Welder v. Thompson, 164 
Ga. 812, 151 SE 806; Edge v. Gar- 
rett, 138 Ga. 93, 74 SE 758; Meadows 
vy. Paulding County Bd. of Education, 
136 Ga. 153, 71 SE 146. 


20. See statutory provisions. 

[a] In Indiana, under School L. 
§ 143, providing for appeal from the 
decision of township trustees to the 
state superintendent, location of a 
school may be appealed. State v. 
‘Custer, 11 Ind. 210. 


{b] In Iowa (1) appeal to the 
state superintendent, under Code 
(1897) § 1835, is the only remedy. 
Hufford v. Herrold, 189 Iowa 853, 179 
NW 53; Munn v. Jefferson Independ- 
ent School Dist., 188 Iowa 757, 176 
NW 811; Crawford v. Beaver School 
Tp., 182 Iowa 1324, 166 NW 702. (2) 
And where on such appeal the loca- 
tion is confirmed, the board of trus- 
tees or directors cannot thereafter 
make a relocation (Carpenter v. Co- 
lumbia Tp. Independent Dist, No. 5, 
95 Iowa 300, 68 NW 708), (3) un- 
less the circumstances become ma- 
terially changed (Doubet v. Clearfield 
Independent Dist., 135 Iowa 95, 111 
NW 326; Carpenter v. Columbia Tp. 
Independent Dist. No. 5, supra). (4) 
But such official’s jurisdiction does 


Further appeal is often provided for to the 
county board of school trustees,!® state school com- 
missioner,'® the state superintendent of puble in- 
struction whose deeision is generally final,?° the state 
or to a judge.?® 
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Authority and 
It has been said 


organization.*? 


Purchase. 


not extend to establishing a new site 
(Doubet v. Clearfield Independent 
Dist., 135 Towa 95, 111 NW 326): €5) 
or to imposition of new conditions 
(Doubet v. Clearfield Independent 
IDISt.,. Supra). 


[ec] In Michigan (1) the reason 
given for the power of the state su- 
perintendent of public instruction, 
under Pub. Acts (1921) No. 97, to 
review selection of school sites is 
that “this power. of review was prob- 
ably created to settle and set at rest 
the usual storm of controversies at- 
tending the erection of a new school 
building. In those controversies the 
adherents of each side are apt to 
lose sight of what is for the best 
interests of the district, and this law 
gives the district the benefit of the 
judgment of an unbiased and disin- 
terested school official.” Crowley v. 
Rural Agricultural School Dist. No, 
1 Bd. of Education, 233 Mich. 10, 
206 NW 364, 365. (2) Where the 
Superintendent sets aside the selec- 
tion made, his decision does not pre- 
vent a reselection of such site under 
changed conditions. Crowley v. Ru- 
ral Agricultural School Dist. No. 1 
Bd. of Education, supra. (3) And 
in such case a second appeal to the 
superintendent is necessary to void 
the selection. Crowley v. Rural Ag- 
ricultural School Dist. No. 1 Bd. of 
Education, supra. 


21. See statutory provisions. 


[a] In Georgia an appeal from the 
county board of education and the 
state school commissioner may be 
made to the state board of educa- 
tion. Wilder v. Thomson, 169 Ga. 
812, 151 SE 806; Edge v. Garrett, 
138 Ga. 93, 74 SE 758; Meadows v. 
Paulding County Bd. of Education, 
136 Ga.9153, 71 SE 146. 


[b] In South Carolina (1) a fur- 
ther appeal may be taken to the state 
board of education which.acts as an 
appellate tribunal. Poole vy. Bagwell, 
1719-8, C. 23, 111 SH 788. McCollum 
v. Crosby, 114 °S. °C. 169, 103 ‘Si 514, 
(2) Hence a personal investigation 
by one member is without authority. 
Poole v. Bagwell, supra. 


[ec] Xn Texas (1) final order made 
of state board of education on ap- 
peal from decisions of subordinate 
boards and authorities is binding on 
all interested parties as fully and 
as completely as a judgment of a 
court of competent jurisdiction 
(Bevers v. Winfrey, (Tex. Civ. <A.) 
260 SW 627), (2) and must be obeyed 
(Bevers v. Winfrey, supra), (3) un- 
less modified or set aside by an ap- 
peal to the courts (Bevers v. Win- 
frey, supra). (4) Order of location 
affirmed by state board of education 
on appeal, “half way between’ two 
towns, is not void as being indef- 
inite and uncertain. Bevers v. Win- 


[§ 4361 bb. Authorization 
Under express statutory provision** and 


[§§ 434-436 


residential purposes,?® the statutory right of a sep- 
arate school to acquire a school site is governed by 
such municipal restriction.?? 
permitted state lands devoted to school purposes to 
be sold and the proceeds applied to local improve- 
ments, the municipality may be required to replace 
such land by purchasing land for school purposes.?° 
Generally, the power to acquire land for public school 
purposes is vested in school boards or officers,*+ al- 
though subject in some instances to authorization 
by the electors of the district or other local school 


Where the state hag 


by Voters??—(aa) 


frey, supra. 
22. See statutory provisions. 


[a] Im Iowa the decision of the 
county superintendent in determining 
the appeal to him, under Code (1897) 
§ 2818, may be within the power of 
the courts. James vy. Gettinger, 123 
Iowa 199, 98 NW 723. 


[b] In Texas (1) district court 
has only supervisory control in mat- 
ter of location of school within com- 
mon school district (Maxey v. 
Noland, (Civ. A.) 31 SW (2d) 468), 
(2) and, until the location is ap- 
pealed to it, it has no jurisdigtion 
(Maxey v. Noland, supra). (3) Ap- 
peal from a decision of the county 
trustees is not directly to the court. 
is v. Hemphill, (Civ. A.) 243 SW 
691. 


23. See statutory provisions. 


[a] In Rhede Island appeal to a 
justice of the supreme court involves 
merely a determination as to errors 
of law. Hasbrouck v. Bristol School 
Committee, 46 R. I. 466, 128 A 449. 


24. Cross references: 
Acquisition of school property gen- 
erally see supra §§ 408, 409. 
Adverse possession of school lands 
see Adverse Possession §§ 471, 472. 


Authority to construct school build- 
ing or rooms see infra §§ 464, 473. 

Authority to provide school furni- 
ture, apparatus, etc., see infra §§ 
498, 9% 

Purchase or lease of building or room 
for school purposes see infra 


25. Cain v. Lumsden, 
A.) 204 SW 115. 


26. Sheedy vy. State, 152 Miss. 82, 
TAS SS Sileae 


27. See cases infra this note. 


[a] In New York ward trustees of 
Long Island City, under L. (187%) ¢ 
461, were officials with supervising 
powers, not including the power to 
lease property for school purposes, 
Schenectady Union College v. Cough- 
link 89) Bran 173035: IN YS) 2/5 Jara 
N. Y. 540 mem, 53 NE 1133 mem]. 


(Tex. Civ. 


28. See Municipal Corporations §§ 
357-360. 
29. Toronto v. Board of Trustees, 


[1926] A. C. 81, [1925] 3 DomLR 880. 


30. Jeffries v. Columbia Graded 
Cees School, 185 Ky. 488, 122 SW 
813, 


81. See infra §§ 438-440. 
32. See infra §§ 436, 437. 
33. Election to authorize purchase 


of land for site see infra § 442. 
34. See statutory provisions. 
[a] In Illinois a township board 


——— ee 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 436-438] 


judicial decisions,**® public school boards or officers 
eannot purchase land for school purposes except 


as directed by the voters.*° 
[§ 437] (bb) Lease.*? 


Since a school district is 
ordinarily a corporation?’ and can bind itself only 
by acts authorized by legal votes adopted at a reg- 
ularly called district meeting,®® ordinarily a school 
district ean bind itself only by a contract to lease 
lands for a school site when authorized by legal 
votes passed at a district meeting regularly called.*° 
Where such contract is authorized by a school dis- 
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by reason of the illegality of the meeting, is not 
bound by its vote,*! and the agreement for want of 


mutuality is not binding on the lessor,*? nor is he 


the meeting.** 


trict at a meeting not regularly called, the district, 


of education cannot, in view of School 
L. (1889) art 3 § 41, giving the town- 
ship board of education the powers 
and duties of district directors, and 
art 5 § 31, prohibiting a board of di- 
rectors from purchasing a school site 
without a vote of the people, purchase 
a school site. Greenwood v. Gmelich, 
175 Ill. 526, 51 NE 565;-—Carolan v. 
Township Bd. of Education, 81 Ill. A. 
350 [rev on other grounds 182 Ill. 119, 


55 NE 58]; Ziesing v. Matthiessen, 79 
Ill. A. 560. But see infra § 438 note 
49. 

35. I1l.—Township Bd. of Educa- 


tion v. Carolan, 182 Ill. 119, 55 NE 58 
[rev on other grounds 81 Ill. A. 359]. 


Mich.—Detroit Bd. of Education v. 
Moross, 151 Mich. 625, 114 NW 75 
(dictum). 


Mont.—Nichols v. Ravalli School 
Dist. No. 3, 87 Mont. 181, 287 P 624. 


Nebr.—McMahon y. Antelope Coun- 
ty School Dist. No. 66, 80 Nebr. 156, 
113 NW 1046; Ladd v. School Dist. 
No. 6, 70 Nebr. 438, 97 NW 594. 


ere FE. Vaanney, ela UC. QO: By 


[a] Power to accept deed with re- 
strictions.—Where a proposal to sell 
certain land to a school district con- 
tains certain restrictions, and _ the 
purchase of the land is voted without 
anything being done as to the restric- 
tions, the committee or officers mak- 
ing the purchase have power to ac- 
cept a deed containing restrictions not 
exactly similar to those in the pro- 
posal but more favorable to the dis- 
trict. Dix v. Wilmington School Dist. 
No. 2, 22 Vt. 309. 


[b] Affirmative vote of the elect- 
ors, selecting a site for a township 
high school, invests the board of ed- 
ucation with power to acquire the site 
by purchase. Thompson v. Rio Tp., 
218 Ill. 540, 75 NE 1048. 


[ce] Appointment of committee ‘to 
locate and construct a new high 
school’ does not imply power to pur- 
chase the land Marsh v. Dedham, 
137 Mass. 235. 


[d] That particular site to which 
schoolhouse is to be moved has been 
designated by the electors of a dis- 
trict is not an implied direction to the 
schoolboard to purchase such _ site. 
Ladd v. School Dist. No. 6, 70 Nebr. 
438, 97 NW 594. 


[e] Gift as purchase.—(1) Al- 
though as a general rule the term 
“purchase”? includes a conveyance by 
gift (see Purchase § 2, note 64), (2) 
the requirement of authorization by 
the voters does not prevent acquisi- 
tion of land by gift (McMahon v. An- 
telope County School Dist. No. 66, 80 
Nebr. 156, 113 NW 1046), (3) particu- 
Jarly where the land given has been 
designated by the voters as the place 
to which the school building shall 
be removed (McMahon v. Antelope 
County School Dist. No. 66, supra, 


[56 C. J.-—29] 


‘|chase schoolhouse sites, 


36. See cases supra notes 34-35. 

37. ease of school land see infra 
§ 459. 

38. See supra § 47. 


39. See supra § 205. 


40. Stoughton Third School Dist. 
v. Atherton, 12 Metc. (Mass.) 105. 


41. Stoughton Third School Dist. 
v. Atherton, supra. 


42. Stoughton Third School Dist. 
v. Atherton, supra. 


43. Stoughton Third School Dist. 
v. Atherton, supra. 


44. See statutory provisions. 


[a] In Florida the county board of 
public instruction has power to pur- 
in view of 
Rev. Gen. St. (1920) § 441, constitut- 
ing the board of three members, § 
447, giving the board power to ac- 
quire and hold property, and § 454, 
giving the board title to, and control 
of, property held by the county for 
educational purposes. Gainesville 
First Nat. Bank v. Lafayette County 
Bd. of Public Instruction, 93 Fla. 182, 
TIL Sp21. 


[ob] In Kansas, under Gen. St. 
(1915) § 8913, authorizing the district 
board to purchase sites, § 8972, au- 
thorizing the board to purchase the 
site selected by the voters, and § 
10973, relating to construction of the 
purchase, such power extends to the 
purchase of additional land when 
needed for school purposes. Griebel 
v. Rooks County School Dist. No. 6, 
110 Kan, 317, 203 P 718. 


{c] In Kentucky St. § 4439, giving 
the county board of education power 
to purchase a site for a schoolhouse 
was repealed by St. § 4426a, subs 11, 
in so far as it conflicted with the lat- 
ter. Vincent v. Edmonson County Bd. 
of Education, 169 Ky. 34, 183 SW 232. 


[ad] In Missouri, under L, (1913) 
p 721, providing that the laws as to 
the government of school districts 
apply to a consolidated district, and 
Rev. St. (1909) § 10869, authorizing a 
school board of education to acquire 
a site for a ward school and to estab- 
lish schools of higher grades, the con- 
solidated district board of education 
has power to purchase the site. 
Young v. Consolidated School Dist. 
No. 3, 196 Mo. A. 419, 193 SW 627. 


[e] In Montana the authorization 
given by electors to trustees of a sec- 
ond-class school district to issue 
bonds gives no implied authority to 
purchase a site for a school building. 
Nichols v. Ravalli County School Dist. 
No. 3, 87 Mont. 181, 287 P 624. 


[f] In New York (1) the Buffalo 
board of education has power to pur- 
chase land for a school site (Hughes 
v. Buffalo, 134 Mise. 598, 2386 NYS 
255), (2) although it may recommend 
land to be purchased (Hughes v. Buf- 
falo, supra). ° 


estopped to deny the legality of the meeting by rea- 
son of the fact that he was a member and attended 


[§ 438] cc. Boards or Officers—(aa) Purchase. 
In a number of jurisdictions authority to purchase 
land for public school purposes is by statute con- 
ferred on schcol boards or officers.*+ 
ity 1s subject to the rule elsewhere stated*® that the 


Such author- 


[g] In Pennsylvania (1) under 
School Code § 602 the school board 
has discretionary (Tillotson v. Leroy 
Tp. School Dist., 8 Pa. Dist. & Co. 
220) (2) power to purchase land for 
school sites (Tillotson v. School Dist., 
supra). (3) A purchase within the 
discretion is presumed. Tillotson v. 
School Dist., supra. 


[h] In Texas a purchase by the 
board of trustees of an independent 
school district, under Special and Lo- 
cal Laws (37th Leg. [1921] c 40 § 
18), is proper. Davis v. Hemphill, 
(Civ. A.) 243 SW 691. 


[i] In Virginia a purchase by a 
school board, complying with the re- 
quirements of Code (1904) §§ 1466a, 
1488, as to approval by a court, is not 
invalid as not complying with Code 
(1904) § 824, providing that land to 
be purchased by school districts must 
be approved by an attorney. Sand 
Lick Dist. School Bd. v. Smith, 134 
Va. 98, 113 SE 868. 


[i] In Quebec (1) while the power 
of school commissioners to purchase 
lands has been attributed to Rev. St. 
(1909) § 2723, making it the duty of 
school commissioners and trustees to 
acquire and hold for the corporation 
all property, moneys, or income (He- 
bert v. St. Felicien School, 62 Can. S. 
C. 174, 68 DomLR 173 [per Idington, 
Duff and Anglin, JJ.]) (2) and as not 
coming from such section but from 
Rev. St. (1909) § 2635, conferring on 
the commissioners the same powers 
as any other corporation has with re- 
gard to the purposes of the corpora- 
tion, and Quebec Civ. Code § 358, pro- 
viding that a corporation can exercise 
all rights necessary for it to fill the 
purpose for which it was constituted 
(Hebert v. St. Felicien School, supra 
(per Brodeur, J.]), (3) in either case 
the power is not limited by Rev. St. 
(1909) § 2724, requiring the authoriza- 
tion of the lieutenant-governor in 
council for agreements for school 
purposes (Hebert v. St. Felicien 
School, supra), (4) since this section 
refers to a restriction imposed on the 
commissioners to refrain from mak- 
ing agreements with educational es- 
tablishments for tuition for several 
years without obtaining the required 
authorization (Hebert v. St. Felicien 
School, supra [per Brodeur, J.]). 


[k] Contract signed by school of- 
ficer is binding on the district when 
such contract has been recognized as 
a purchase for the district. Smith v. 
Belleville School Trastece, 16 Grant 
Chi (Ont) 130; 


[1] Purchase by president of school 
board of land voted by, the board to 
be acquired (1) is wholly a ministe- 
rial act (Looney v. Consolidated In- 
dependent School Dist., 201 Iowa 436, 
205 NW 3:28), (2) and is not an ex- 
ercise of wrongfully delegated power 
(Looney v. Consolidated Independent 
School Dist., supra). 


45. See supra § 624, 
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contract of indebtedness be authorized.t® Where the 
school board or officers are authorized to make the 
purchase,** land may be purchased for any school 
purpose, as for a gymnasium site,*® or playground,*® 
but an authorization to aequire land for school build- 
ings, playgrounds, ete., does not authorize a pur- 
chase of land for use in teaching agriculture.®°® 
Moreover, since the term “purchase” includes acqui- 
sition by gift,°! a gift of land for school purposes 
may be received by a school board,®*? and the mere 
fact that proceedings to enjoin the removal of a 
schoolhouse are pending does not prevent the school 
trustees from accepting a deed donating the pro- 
posed new site.°? 


[§ 439] (bb) Condemnation.® In some juris- 
dictions statutes provide that, after the prescribed 
steps relative to the location of the site have been 
taken,®> designated school boards or officers may ac- 
quire such sites by condemnation,®® if the owner 
thereof refuses to sell°? or demands an unreasona- 
ble, price.°& Under such authority improved town 
lots®® or land additional to an established site®® may 
be taken for the necessary enlargement of school 
grounds. An owner of land taken for a schoolhouse 
site has no right to remove trees and fences there- 


SCHOOLS AND SCHOOL DISTRICTS 


[§§ 438-449 | 


from.*! It has been said that the statutory power 
to condemn land for a public school*? ineludes the 
right to obtain any rights of easements affected by 
the condemnation.®? 


[§ 440] (cc) Lease. A statute authorizing school 
authorities to rent school property does not author- 
ize them to lease property for school purposes.®* 


[§ 441] (b) Proceedings—aa. In General. Pro- 
ceedings for authorizing the purchase of land for a 
school purpose are generally governed by statutes.®° 


[§ 442] bb. Election To Authorize Purchase. 
While it has been held that in an election by school 
voters where a proposition to authorize the purchase 
of a public school site is combined with the question 
of erection of a new school building,®® or with the 
question of issuance of bonds therefor,*’ the vote 
does not authorize the purchase, it is sometimes said 
that an election to authorize the purchase of a publie 
school site may be joined with an election to author- 
izeethe issuance of bonds for such purpose.®® 


Petition. Statutes generally require that, in or- 
der to authorize an election to determine whether or 
not a site shall be purchased, there must be a petition 


46. Langford v. Odom, 77 Fla. 282, 
81 S 469. 

47. See supra note 44. 

48. Sorenson v. Christiansen, 72 


Wash. 16, 129 P 577. 


49. Tillotson v. Leroy Tp. School 
Dist., 8 Pa. Dist. & Co. 220; Sorenson 
v. Christiansen, 72 Wash. 16, 129 P 
Due 


[a] In Illinois (1) in view of Hurd 
Rev. St. (1917) c 122 § 354a, investing 
Springfield school district with all the 
powers of trustees, school directors, 
and boards of education, and c 122 § 
127 cl 5, authorizing a board of edu- 
cation to buy or lease sites for school 
houses with necessary grounds, land 
for playgrounds and athletic fields 
may be purchased, even though not 
contiguous to an existing school site 
(Reiger v. Springfield School Dist. No. 
186 Bd. of Education, 287 Ill. 590, 
122 NE 838) (2) and though subject 
to a vendor’s lien (Reiger v. Spring- 
field School Dist. No. 186 Bd. of Edu- 


cation, supra. But see supra § 436 
note 84). 
[b] Relief from expense of free 


transportation justifies the purchase 
of land for a playground. Tillotson 
y. Leroy Tp. School Dist., 8 Pa. Dist. 
& Co, 220. 


50. Nickerson Bd. of Education v. 
Davis, 90 Kan. 621, 135 P 604. 


51. See Purchase § 2 note 64. 


52. Reiger v. Springfield School 
Dist. No. 186 Bd. of Education, 287 
Til. 590, 122 NE 838. 


53. Tucker v. McKay, 131 Mo. A. 
728, 111 SW 867. 


[a] Reason for rule.—Even if the 
vote to remove is not binding, a sub- 
sequent action to locate the school- 
house on such site may be had. Tuck- 
er v. McKay, 131 Mo. A. 728, 111 SW 
867. 

54, Exchange of land condemned 
for school purposes see infra § 460. 


General power to condemn land for 
school purposes see Eminent Domain 
§° 73. 


55. See supra §§ 417-434. 


56. See statutory provisions. 


[a] In Tllinois (1) under 3 Starr 
& C. St. Annot. (1896) art 5 §§ 31, 32, 
the board of education is authorized 
to acquire land for a schoolhouse site 
by condemnation. Thompson v. Rio 
Tp., 218 Ill. 540; 75 NE 1048. €2) 
Affirmative vote of the electors, se- 
lecting a site for a township high 
school, invests the board of education 
with power to acquire the site by con- 
demnation. Thompson v. Rio Tp., su- 
pra. (8) Under L. (1909) p 377 § 127, 
relating to the powers of the board 
of education in acquiring sites for 
schoolhouses, after a site has been 
duly located, the questions of how 
much to take, and the condemnation 
of additional grounds need not be sub- 
mitted to popular vote. Trustees of 
Schools v. McMahon, 265 Ill. 83, 106 
NE 486. 


[b] In Indiana time for condemna- 
tion is a question for township trus- 
tees’ discretion. Braden v. McNutt, 
114 Ind, 214, 16 NE 170. 


[ce] In Iowa (1) Code Suppl. (1907) 
§ 2814, authorizing the taking of only 
one acre unless the owner consents, 
permits condemnation of more than 
an acre where the owner consents. 
Dennis v. Walker Independent School 
Dist., 166 Iowa 744, 148 NW 1007. (2) 
So, under Code § 1825, providing that 
not exceeding an acre shall be taken 
under condemnation proceedings for 
the location of a schoolhouse, and § 
1826, requiring the site to be on a 
public highway, the acre may be so 
measured as to be exclusive of the 
road. Salisbury v. Highland Tp. 
School Dist., 101 Iowa 556, 70 NW 706. 


[ad] In South Dakota (1) the re- 
quirement of Rev. Code (1919) § 7496, 
as amended, that the land condemned 
be on the section line or public high- 
way, is not violated by a judgment 
excluding the land in the public high- 
way from the condemnation. Hilton 
v. Cramer, 50 S. D. 274, 209 NW 548. 
(2) Location of land for school on 
highway or section line see supra § 
416. 


57. 
[a] 


See statutory provisions. 
Unqualified refusal to sell land 


| selected by a committee as the loca- 
tion of a schoolhouse, without calling 
for the authority of the party apply- 
ing, is a sufficient refusal to justify 
the selectmen in setting off the land. 
True v. Melvin, 43 N. H. 503. 


58. See statutory provisions. 


59. Ferree v. Allegheny Sixth Ward 
School Dist., 76 Pa. 376; In re Brain- 


trim Dist. School House, 4 LegGaz 
(Pa.) 410. 
60. Cousens v. Lyman School Dist. 


No. 4, 67 Me. 280; In re Springboro 
Borough, 7 Pa. Dist. 559, 21 Pa. Co, 
23; Thonrpson v. East Marlborough 
School Dist., 1 Chest. Co. (Pa.) 493; 
In re Jackson Tp. School Dist., 11 
YorkLegRec (Pa.) 15.‘ 


61. Norton EHighth School Dist. v. 
Copeland, 2 Gray (Mass.) 414. 


62. See supra note 56. 


63. [a] In England, under the 
Elementary Education Act of 1870, a 
school board may acquire easements 
affected by the condemnation. Clark 
v. London School Bd., L. R. 9 Ch. 120. 


64. Mahoney v. San Francisco Bd. 
of Education, 12 Cal. A. 293, 107 P 584. 


65. See statutory provisions. 


{a] In California the purchase of 
the site for a union school is governed 
by Pol. Code § 1585, ete., and not by 
§ 1611, the general code provision. 
yee earn v. Mann, 73 Cal. A. 302, 238 


66. O’Connor v. Evanston High 
School Dist. Bd. of Education, 288 Tl. 
240, 123 NE 2838. 


67. O’Connor v. Evanston High 
School Dist. Bd. of, Education, supra. 


68. Looney v. Consolidated Inde- 
pendent School Dist., 201 Iowa 436, 
205 NW 328; Baxter v. Davis, 58 Or. 
109, 112 P 410, 113 P 438. 


[a] Bond issue not abandoned so 
as to raise question whether author- 
ity to purchase site is revoked. 
Looney v. Consolidated Independent 
Sa Dist., 201 Iowa 436, 205 NW 
328. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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for such election signed by a designated number of 
legal voters.®® 


Notice. A notice of such election, limiting the vote 
to a particular site, is not for such reason invalid.7° 
Where power is given the voters of a school district 
to vote for the purchase or acquirement of land at 
such place as the trustees may designate, the notice 
of a special meeting to vote on such purchase must 
contain some description of the land so designated.71 


Ballot. A ballot submitting the purchase of a 
school site should be given such a construction as 
will render it legal, if possible.72, In some jurisdic- 
tions statutes require that the ballot shall state the 
price to be paid.‘® It is not essential that the vote 
be by written ballot,** and a vote by show of hands 
is sufficient.7® 


Record. As a general rule statutes provide that 
a record should be kept of all the meetings and pro- 
ceedings to purchase a schoolhouse site,?® and, in 
the absence of compliance therewith, the purchase 
is without validity.” However, the record is sub- 
ject to amendment so as to contain the required 
data.78 


Votes necessary. Statutes usually require that 
the purchase be authorized by a majority vote’ at a 
meeting convened as a deliberative assembly.®° 


Operation and effect of determination. Generally 


69. See statutory provisions. 


[a] In Illinois (1) the petition to 
call an election must, under L. (1919) P 484 
p 926, be signed by one fifth of all 


directory only. 
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of a written ballot on white paper is 
State v. 
County Super. Ct., 69 Wash. 189, 124 
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an election authorizing the purchase of a designated 
site for a district having a school is to be construed 
as authorizing the purchase of an additional site 
rather than a change of site.81 The defeat of a prop- 
osition to purchase a particular site does not, in 
the absence of selection of another site, prevent re- 
submission of the same proposition at a subsequent 
election.*? A prior agreement between the school 
officers and the electors does not affect the determina- 
tion at the election.’ 


Ratification. An irregular election may be reme- 
died by a subsequent ratification by the voters.**# 


[§ 443] cc. Boards or Officers—(aa) In General. 
There must be a strict compliance with all the stat- 
utory steps or proceedings to be taken by the board 
or officers vested with power to acquire a school 
site.5° 


[§ 444] (bb) Purchase. Where the action of the 
school authorities in purchasing land for school pur- 
poses has been reversed by the county superintend- 
ent, the situation is the same as if no deed had been 
given,®® or as if the property had been abandoned 
within application of the statutory rule as to re- 
version.** 


[§ 445] (cc) Condemnation’*—aaa. In.: General. 
The statutory requirements for condemnation must 
be complied with.*® So the statutory requirement 


plated by statute, notwithstanding 
majority of voters favored the acqui- 
sition. Behrens v. Bechtel, 131 Wash. 
508, 230 P 426. 


Chelan 


legal voters in the district. Schools 
Trustees v. Hoyt, 311 Ill. 532, 143 NE 
59. (2) Resolution by board of edu- 
eation, calling election to determine 
whether to purchase schoolhouse site, 
beginning with the recital, ‘““Whereas, 
a petition duly signed . . has been 
presented to this board of education,” 
is not a finding by the board that the 
petition was signed by five hundred 
legal voters, or one fifth of all the le- 
gal voters of the district. Schools 
Trustees v. Hoyt, supra. (3) Signa- 
tures of women signers of a petition 
for a school district election, contain- 
ing initials of husbands do not in- 
validate the election. Seely v. Com- 
munity High School Dist. No. 306, Bd. 
of Education, 315 Ill. 186, 146 NE 187. 


70. Griebel Vi Rooks County 
School Dist. No. 6, 110 Kan. 317, 203 
Je (a hess 


71. Zabriskie v. Bergen County 
School Dist. No. 10, 52 N. J. L. 104, 18 
A 683. 

72. Oklahoma City Bd. of Educa- 
tion v. Woodworth, 89 Okl. 192, 214 P 
1077. 


[a] MQlustration.—For example, a 
ballot worded “for the purchase of 
additional sites and playgrounds” will 
not be construed to authorize the pur- 
chase of playgrounds separate and 
distinct from school grounds, where 
so to do would render it invalid. Ok- 
Jahoma City Bd. of Education v. 
Woodworth, 89 Okl. 192, 214 P 1077. 


73. See statutory provisions. 


[a] In fIllinois requirement of 
School L. § 127 subd 5 applies to a 
voluntary purchase. Schools of Tp. 
392 v. Berryman, 325 Ill. 72, 155 NE 
850. 


74, State v. Chelan County Super. 
Ct., 69 Wash. 189, 124 P 484. 


{a] Thus a statutory requirement 


75. State v. Chelan County Super. 
Ct., supra. 


76. See statutory provisions. 


77. Coal, etc., Co. v. Dunphy, 11 Pa. 
Dist. 218. 


18.0) ReOuaVe .BOYS,, 3260p Llls oo a oC 
NE 37. 


[a] Rule applied.—An election is 
not invalid because the record does 
not show a petition signed by the re- 
quired number of voters where the 
record has been amended to show 
such matter. Peo.’ v. Boys, 326 Ill. 
OT. U5.t. INS Ce 


79. See statutory provisions. 


[a] In Tfllinois, where at: an elec- 
tion a number of propositions are sub- 
mitted, including that of acquisition 
of a school site, under Rev. St. c 122 


*§§ 119, 127, requiring a majority of all 


votes cast, a majority of all votes 
cast at the election is necessary. 
Hysler v. Springfield School Dist. No. 
186, 272 Ill. 458, 112 NE 414. 


{b] Purchase of additional site 
may likewise be authorized by a ma- 
jority vote. Griebel v. Rooks County 
Sp Dist. No. 6, 110 Kan. 317, 203 
Piss 


[ec] Resolution to use proceeds of 
bonds for purchase of site, carried by 
a majority vote, is sufficient. Jen- 
nings v. Clearwater School Dist., 65 
Cal. A, 102, 223 P 84. 


60. See statutory. provisions. 


[a] Manner of election to change 
site does not govern the: election to 
authorize the purchase of a ‘site. Beh- 
peas v. Bechtel, 1381 Wash. 508, 230 P 
426. 


[b] Vote in individual capacity at 
special meeting of electors of school 
district on question of acquiring ad- 
ditional school site, does not consti- 
tute deliberative assembly contem- 


81. Griebel v. Rooks County School 
Dist. No. 6, 110 Kan. 317, 203 P 718. 


82. Schools Trustees v. Harshman, 
262 Ill. 72, 104 NE 235. 


83.. Jennings v. Clearwater School 
Dist.,, 65 Calt-A... 102, 223 P-84. 


84. Township Bd. of Education v. 
Carolan, 182 Ill. 119, 55 NE 58 [rev 81 
Ill. A. 359]. 


[a] Thus a subsequent election 
authorizing the school board to erect 
a schoolhouse on the site purges the 
illegality of a location and purchase 
without first submitting the question 
to popular vote. Township Bd. of 
Education v. Carolan, 182 Ill. 119, 55 
NE 58 [rev 81 Ill. A. 359]. 


85. Norton v. Perry, 65 Me. 183; 
Shull v. Lower Mt. Bethel School 
Dist., 15 Pa., Dist. 869; Coal, ete. Co. 
Vv. Dunphy,.tly Pa. Dist..otss 


[a] Substantial compliance is suf- 
ficient. Southworth v. Ogle County 
School Dist. No. 131 Bd. of Education, 
238 Ill. 190, 87 NE 403. 


86. Douds Independent School Dist. 
v. McClure, 136 Iowa 122, 1183 NW 554. 


[a] Tender of reconveyance.— 
Where title to real estate purchased 
by school directors never vested in 
the district because of the reversal of 
their action by the county superin- 
tendent, the district is not bound to 
tender a reconveyance before it can 
maintain a suit to recover the price 
from the seller. Douds Independent 
School Dist. v. McClure, 136 Iowa 122, 
113 NW 554. 


87. Douds Independent 
Dist. v. McClure, supra. 


Reversion see infra §§ 461-463. 


88. Eminent domain generally see 
Eminent Domain 20 C. J. p 501. 


89. Wayne Tp. School Dist. v. 
Lantz, 138 Pa. Dist. & Co. 584, 


School 
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that the land be designated,°®° or that the owner has 
either refused to sell®! or demands an unreasonable 
price,°? are necessary conditions precedent to con- 
demnation proceedings.®*? Appointment of apprais- 
ers to ascertain the value of the land to be taken is 
provided for by statute.°4 


[§ 446] bbb. Designation of Land. The determi- 
nation by the voters of the land to be condemned, 
which is a condition precedent to condemnation by 
the school board or officers,®® is made by election.°® 


Petition. The petition calling the election to 
authorize condemnation is generally required to 
be signed by a designated number of voters,’ and a 
recital therein of compliance, together with an affi- 
davit of compliance, is not sufficient proof of the 
required signatures.°® 


Notice. A notice or warrant to voters to meet for 
the purpose of acting on the taking of certain land 
for a schoolhouse site should indicate correctly the 
authority invoked and proceedings intended,®® and 
should be in strict compliance with the particular 


SCHOOLS AND SCHOOL DISTRICTS 


[§§ 445-447 


section of the statute under which the proceedings 
are to be had. : 


Ballot. The statutory requirement that the ballot 
in an election to purchase a school site shall state 
the “price or maximum estimated price’? applies to 
a ballot in an election to authorize the condemna- 
tion of land for a school site.® 


Votes necessary. The assent of a majority of vot- 
ers to the acquisition of a site by condemnation is 
required by statute.* 


Record. Statutes sometimes require that a record 
of the vote condemning land be kept.°® 


[§ 447] (c) Construction of Grants or Convey- 
ances. The rules applicable to the construction of 
deeds or conveyances generally,® such as the rules 
relating to the construction of conditions and re- 
strictions contained in the conveyance,’ govern the 
construction of a conveyance of land for puble 
school purposes,® and conditions and restrictions 
therein.? The condition of a bond for a deed, that 


90. Mathews v. Rural High School 
Dist. No. 5, 120 Kan. 347, 242 P 1016; 
Reed v. Acton, 117 Mass. 384; Harris 
v. Marblehead, 10 Gray (Mass.) 40. 


{a] Vote authorizing bond issue 
for ‘‘suitable site in Reese, Green- 
wood County, Kan.,” is a sufficiently 
definite ‘designation. Mathews v. 
Rural High School Dist. No. 5, 120 
Kan. 347, 242 P 1016. 


91. See supra § 439. 

92. See supra § 439. 

93. Harris v. Marblehead, 10 Gray 
(Mass.) 40; Detroit Bd. of Education 


v. Moross, 151 Mich. 625, 114 NW 75. 


94. See statutory provisions. 


[a] In Indiana, under Rev. St. § 
4517, the filing of a petition for the 
appointment of an appraiser is in the 
discretion of the trustee. Braden v. 
McNutt, 114 Ind. 214, 16 NE 170. 


{b] In Rhode Island (1) Pub. St. 
e 53 § 5, authorizing a school commit- 
tee of a town having a distinct or- 
ganization to appoint appraisers, 
gives no authority to make such ap- 
pointment until after the erection of 
a building has been voted. Howland 
vy. Little Compton School-Dist. No. 3 
15 R. FT. 184, 2 A 549. (2) And any 
appointment before the vote, or any 
tender of the value fixed is ineffec- 
tual to pass the title to the ‘district. 
Howland y. Little Compton School- 
Dist. No. 3, supra. 


[ce] Signing report.—The report of 
viewers appointed to assess damages 
under such a statute need not be 
signed by all the viewers, where the 
action of a majority is sufficient. In 
re Jackson Tp., 11 YorkLegRec (Pa.) 
ahs, 


95. See supra § 435 note 90. 

96. See cases infra this section. 

97. See statutory provisions. 

98. Schools, etc., Trustees v. Hoyt, 
Bila Doas | LAS MINI) 5,9) 

99. Leavitt v. Eastman, 77 Me. 117. 

1. Leavitt v. Hastman, supra. 

2. See statutory provisions. 

8. Schools of Tp. 39 v. Berryman, 


S25 eM 2, 55 INES 50. 


[a] Damages to land not taken are 
to be included in the estimated price. 
Schools of Tp. 39 v. Berryman, 325 


Ill. 72,.155 NE 850. 
4 See statutory provisions. 
[a] In Missouri, under Rev. St. 


Gi899) aes O72) CSt. sAnnot-a il906ipp 
4483), providing that, when ‘a major- 
ity of the qualified voters and taxpay- 
ers of any school district, at any an- 
nual or special meeting called for that 
purpose,” shall deem it necessary to 
have additional grounds for school 
purposes, the board of directors may 
proceed to condemn, etc., the assent 
of a majority of the qualified voters 
and taxpayers of the district is re- 
quired and not a mere majority of 
those present at the meeting and vot- 
ing, before the board may proceed to 
condemn. St. Louis County School 
Dist.\No. 3 v. Oellien, 209 Mo. 464, 108 
SW 529. 


5. “See statutory provisions. 


[a] In Pennsylvania a failure to 
comply with School Code § 403, re- 
quiring a record of the vote, is cured 
by P. L. p 965, validating a vote not 
so recorded. Zelesnick v. Spring Tp. 
School Dist., 12 Pa. Dist. & Co. 345. 


6 See Deeds §§ 197-232. 
7. See Deeds §§ 367-469. 
8. See cases infra this note. 


[a] Rule applied.—(1) Where a 
‘deed conveys land for the use of a 


school-house but names no grantee, it. 


cannot operate by way of grant or es- 
toppel (Bailey v. Kilburn, 10 Metce. 
(Mass.) 176, 43 AmD 4238), (2) but it 
creates a trust which a court of 
equity will protect (Bailey v. Kilburn, 
supra), (3) and, if necessary, it will 
appoint a trustee and compel a con- 
veyance to him of the legal title by 
the grantor or his heirs (Bailey v. 
Kilburn, supra). (4) Where the func- 
tions of the school committees of dis- 
tricts under the old system have been 
transferred to the school committees 
of the townships, a township commit- 
tee is the successor of the district 
committee within the meaning of a 
deed conveying land to the thirty- 
eighth district of common_ schools 
“and their successor in office.” Provi- 
dence Tp. School Committee v. Kes- 
ler, 67 N. C. 448. (5) Where land is 
conveyed in fee to the members of the 
school-board of the district and their 
suceessors in office, and later such 
portion of the district is transferred 
to a city, the city school officers are 


successors in office of the school dis- 
trict officers within the meaning of 
the deed. Curtis v. Topeka Bd. of 
Education, 43 Kan. 138, 23 P 98. (6) 
A conveyance to a school committee 
“and their successors in office in fee 
simple,’ made prior to the statute of 
1879, changing the common-law rule 
requiring a conveyance to be to a per- 
son and his heirs in order to create a 
fee simple, conveyed a fee simple es- 
tate. “Tucker: vi. Smith, 199 "Nl ©2502. 
154 SE 826. (7) A deed to a board 
of education in consideration of five 
dollars for use as a public school for 
whites does not convey mere ease- 
ment. Hollomon vy. Stewart County 
Ba of Education, 168 Ga. 359, 147 SE 


9. See cases infra this note. 


[a] Bule applied.—(1) Where a 
deed of a certain lot situated within 
a certain school-district conveys the 
lot in fee and forever to the members 
of the school-board, and to “their suc- 
cessors in office for the erection of a 
school-house thereon, and for no other 
purposes,” it does not create an estate 
merely upon condition either pre- 
cedent or subsequent (Curtis v. Tope- 
ka Bd. of Education, 43 Kan. 138, 23 
P 98), (2) but the words “for the erec- 
tion of a school-house thereon, and 
for no other purposes” constitute only 
a limitation upon the manner in which 
the land should be used (Curtis v. 
Topeka Bd. of Education, supra). (38) 
So a covenant ‘‘that said land and 
buildings shall be used for the pur- 
poses of said school, and for no other 
purpose’ does not create a base or 
qualified fee (Bedford County v. Bed- 
ford County High School, 92 Va. 292, 
23 SE 299), (4) but restricts the use 
of the land to the particular purposes 
(Bedford County v. Bedford County 
High School, supra). (5) A mere 
statement in a ‘deed of the purpose for 
which the land conveyed will be used 
will not be construed as a condition 
or limitation of the grant. Suau v. 
San Juan School Bd., 32 Porto Rico 
12. (6) Words “for educational pur- 
poses” in grant do not qualify the fee 
(Garrett v. Chapmansville Dist. Bd. 
of Education, 109 W. Va. 714, 156 SE 
115), (7) being merely declaratory of 
the object of the parties as to the 
grant (Garrett v. Chapmansville 
Dist. Bd. of Education, supra). (8) 
A clause in a deed “as long as the 
system of common schools shall be 


For later cases, developments and changes in the law see Annotations, same title and section number, } 


—_— 


§§ 447-448] 


the school trustees as grantees shall be incorporated 
by a legislative enactment and thereby be authorized 
to hold the land for school purposes “exclusive of any 
restriction of school law,” is not void as being con- 
trary to publie policy.?° 


[§ 448] (3) Ownership and Title.11 In accord- 
ance with the general rule that ownership of school 
property is in the state,!* school land is the property 
of the state.1* Statutes sometimes provide that title 
to a school site shall vest in the county,!* county 
judge,*® or school trustees.1® <A statutory author- 
ity to borrow money for the purchase of land for 
school purposes!* does not vest legal title to prop- 
erty previously purchased by county commission- 
ers for school use in the school authorities.18 Title 
to land conveyed to trustees of a school district and 
their successors in office is in such persons.!® A con- 
veyance of land for the use of school authorities so 
long as it is used for educational purposes does 
not vest the legal title in the school authorities,?° 
nor does the mere offer of a donation of land as a 
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to a trustee unauthorized to accept it.2? A transfer 
by statute of schoolhouses and lots from the school 
authorities to municipal authorities has been con- 
strued as providing for retention of title to prop- 
erty not then in use for school purposes in the 
school authorities.2 Where real estate is leased or 
conveyed to individuals as trustees and to their 
suecessors legally elected to hold for school pur- 
poses, it will be presumed that it is for the use of 
publie schools established and maintained at the pub- 
he expense ;** and, if the public school directors are 
im possession claiming under such a lease or con- 
veyance, they will be presumed to hold rightfully 
until an adverse claimant appears with a better title 
and rebuts the presumption.?® Under the rule that 
there can be no conveyance of land to a grantee: in- 
capable of receiving the grant, treated elsewhere in 
this work,?° a deed of a school building site to a dis- 
trict illegally organized conveys no title.27_ The ti- 
tle obtained by a school district to land aequired as 
a school site is sometimes limited by statute.28 In 
some jurisdictions statutes provide that the title 


school site transfer title,?+ nor the delivery of a deed 


continued at that place, or as long as 
it shall not be applied to any other 
purpose except for schools, of any 
kind’ does not create a condition or 
qualification of the estate or a cove- 
nant running with the land (Provi- 
dence Tp. School Committee v. Kesler, 
67 N. C. 443), (9) and, even if a con- 
dition or qualification, is contrary to 
public policy, repugnant, inconsistent 
with the nature of the grant, and void 
(Providence Tp. School Committee v. 
Kesler, 67 N. C. 443). (10) Deed of 
lot to be used only for purpose of pub- 
lic education in the way of a public 
high school does not limit its use to 
the erection of one school building. 
Burlington v. Burlington, 98 Vt. 388, 
127 A 892. (11) Where granting and 
habendum clauses of a deed to the 
board of education were in terms of 
an absolute conveyance, but there was 
a recital at the outset that the grantee 
ha'd agreed to erect and maintain a 
school for colored children on _ the 
Jand, and a conveyance was made in 
consideration of that agreement and 
one dollar, such recital did not create 
a trust or condition, but, at most, 
could have no effect beyond that of a 
covenant. Wilmington Bd. of Educa- 
tion v. St. Patrick’s Roman Catholic 
Church, 15 Del. Ch. 286, 136 A 833. 
(12) A covenant in a deed requiring 
the grantee, board of education, to 
erect, keep open, carry on, and main- 
tain a school for colored children for 
a required length of time may be re- 
garded as fully performed, where 
such school was erected and main- 
tained for nineteen years. Wilming- 
ton Bd. of Education v. St. Patrick’s 
Roman Catholic Church, supra. 


10. Chapman y. Multnomah Coun- 
ty School Dist. No. 1, 5 F. Cas. No. 2,- 
608, Deady 139. 


11. Ownership and title of school 
property generally see supra § 408. 


Ownership and title to school build- 
ings see infra § 476. 


12. See supra § 408, 


13. Western Kentucky Normal 
School Bd. of Regents v. Engle, 224 
Ky. 184, 5 SW (2d) 1062. 


14. See statutory provisions. 


{a] Im Kansas Gen. St. (1909) § 
7773, providing that the county board 
of trustees select the best school site 
possiblé without expense to the coun- 
ty and that title thereto shall vest in 


be given in fee 


the county, is sufficiently complied 
with when the legal title is placed in 
the trustees and the equitable title 
in the county. Trego County v. Hays, 
93 Kan. 829, 145 BP 847. 


15. See statutory provisions. 


[a] In Texas (1) under Sayles Civ. 
St. (1914) art 2849, providing that in 
the absence of a direction by the 
grantor or devisor, all conveyances, 
devises, or bequests for the benefit 
of the public schools shall vest in the 
county judge in trust for those to be 
benefited thereby, a deed to a county 
judge for school purposes “his suc- 
cessors in office, heirs, and assigns 
forever” is sufficient to vest a fee sim- 
ple estate in the judge in trust for the 
schools of the district (Taylor v. 
Eastland County School, (Civ. A.) 229 
SW 670; Wilson v. Eastland County 
School, (Civ. A.) 229 SW 669); (2) 
and a deed with habendum clause “un- 
to the said county judge and his suc- 
cessors,” ete., is not ambiguous ex- 
cept as to the identity of the bene- 
ficiary (Taylor v. Eastland County 
School, supra) (3) who may be as- 
certained as any other fact (Taylor 
v. Eastland County School, supra). 
(4) In such case a county judge is a 
sufficiently definite grantee. Wilson 
v. Eastland County School, supra. (5) 
The powers of county judges holding 
land as trustees for school purposes 
are restricted to those purposes. Mc- 
Leod v. McCall, (Civ. A.) 180 SW 293. 


16. See statutory provisions. 


[a] In Texas by virtue of Acts 
(1899) ec 90, providing that the abso- 
lute title to all property within a 
specified school district belonging to 
the use of the public free schools 
should vest in the board of trustees 
of the district, title to land within the 
district, previously conveyed to the 
county superintendent and his suc- 
cessors in office and assigns, is trans- 
ferred to such trustee. South San 
Antonio Independent School Dist. v. 
Martine, (Civ. A.) 275 SW 265 [writ 
of error den 115 Tex. 145, 277 SW 78]; 
Lander v. Victoria County, 62 Tex. 
Civ. A. 480, 181 SW 821. 


17. See infra § 625. 


18. Lancaster School Dist. v. Lan- 
caster County, 295 Pa. 112, 144 A 901. 


19. Sheedy v. State, 152 Miss. 82, 
118 S 372. 


{a] In Pennsylvania Act of June 


simple.?® Title to school land in 


13, 1836, authorized school directors 
to take land from trustees by convey- 


ance. In re Old Eagle School Prop- 
erty, 86 WklyNCas 348, 
[b] Equitable title-—Conveyance 


to school directors and their succes- 
sors in office for school purposes vests 
legal title in the directors in trust for 
the use of the schools and equitable 
title in the board of trustees. O’Don- 
nell v. Robson, 239 Ill. 634, 88 NE 175. 


_[c] Deed executed for considera- 
tion is not a mere gift. Hollomon v. 
Stewart County Bd. of Education, 168 
Ga. 359, 147 SE 882. 


20.. Lancaster School Dist. v. Lan- 
caster County, 295 Pa. 112, 144 A 901. 


[a] Legal successor of original 
board cannot claim a more extended 
estate in the property than its prede- 
cessor possessed. Lancaster School 
Dist. v. Lancaster County, 295 Pa. 112, 
144 A 901. 


21. Grow v. Taylor, 23 N. D. 469, 
137 NW 451. 


22. Grow v. Taylor, supra. 
23. See statutory provisions. 


[a] In Maryland, under. Acts (1918) 
ce 82 § 9, providing in part that title 
to schoolhouses and lots in the terri- 
tory annexed to Baltimore should be 
vested in the city, only property then 
used for school purposes is affected. 
Baltimore County Bd. of Education v. 
Hartmann, 146 Md. 307, 126 A 88. 


ae McDonald vy. Starkey, 42 Ill. 
25. McDonald v. Starkey, supra. 
26. See Deeds § 36. 

27. Calloway Bank v. Ellis, 215 


Mo. A. 72, 238 SW 844. 
28. See statutory provisions. 


[a] In Iowa a rural school dis- 
trict, acquiring land for a school site 
by warranty deed, took as absolute 
a title as was in the power of the 
grantor to convey, and in its corpo- 
rate capacity to take, under Code 
(1873) §§ 1825-1828, restricting the 
area of land for schoolhouse sites, 
providing for condemnation, and for 
reversion. Waddell v. Aurelia Cons. 
Independent School, 190 Iowa 400, 175 
NW 65. 


29. See statutory provisions. 
[a] In Kentucky (1) the require- 
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the territorial limits of one school organization can- 
not vest in authorities of other school organiza- 
tions.®° 


Waiver of defect in title. A failure of school au- 
thorities to raise an objection to the vendor’s de- 
fective title prior to his suit for specific perform- 
ance is a waiver of the defect.*! 


[§ 449] (4) Change of Location—(a) Authority 
—aa. In General. While the inhabitants of school 
districts acquire no vested rights as to the location 
of schoolhouses,*? after a schoolhouse site or loca- 
tion has been once established it can be changed to 
a different site or location only by competent au- 
thority.22 The mere fact that a new district has been 
formed out of part of an existing district®* does not 
require a change of site of a school existing in the 
new district.?* 


[§ 450] bb. Submission to Voters. Under some 
statutes, where a schoolhouse site has been once 
selected and a schoolhouse built thereon, it can be 
changed, and the schoolhouse removed from that lo- 


ment of St. § 4437 is deemed binding 
on the board to which it applies. 
Webster County Bd. of Education v. 
Gentry, 233 Ky. 35, 24 SW (2d) 910. 


LOLS) 8 P20. 
change the site. 
295 Mo. 458, 
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a high school site within 
requiring a vote to 
State v. Hackmann, 
245 SW 558. 


[§§ 448-451 


cation, only by authority of the people of the dis- 
trict expressed in the manner provided by the stat- 
utes.2® However, a schoolhouse site cannot be 
changed when there is no money in the fund ap- 
plicable thereto,*” except where promises are made 


| by taxpayers to defray the expenses and the board 


of trustees are willing to incur the risk on such 
promises.°§ 


Appraisers. In those jurisdictions in which the 
number of voters necessary to authorize a change 
of site is dependent on the value of the property,®® 
it is provided by statute that appraisers shall be ap- 
pointed by a majority vote to appraise the school- 
house and property where a change of site is con- 
templated.*°? 


[§ 451] ce. Boards or Officers. In a number of ju- 
risdictions statutes authorize various boards or of- 
ficers to determine as to a change of location,*! such, 
for example, as school district trustees,4? school 
township trustees,4? school township board of direc- 


Rev. St. 40. See statutory provisions. 


[a] In Kansas (1) under Gen. St. 


(2) Under (1897) § 69 c 63 formerly the ap- 


(2) But Gen. St. (1873) @-P8tartwirs 7 
merely authorized school trustees to 
acquire title in fee simple. McElroy 
v. Pope, 153 Ky. 108, 154 SW 903, 44 
LRANS 1220. 


{b] Evidence of title in fee.—A 
letter by trustee of school district, 
requesting price of land and letters, 
stating twenty-five dollars to be the 
price of an acre of land for the school- 
house, and that fifteen ‘dollars was 
received as part payment for the land 
for the schoolhouse, were insufficient 
to show a sale or an agreement to sell 
the land in fee, in view of custom of 
moving school buildings from place 
to place in the district. San Antonio 
Union School Dist. v. Huston, 45 Cal. 
A224, 18% P95. 


[c] Failure to acquire fee prevents 
use of the land for a site. Calkins v. 
Rice, 170 Mich. 234, 126 NW 481. 


30. State v. Shields, 56 Ind. 521. 


31. Seely v. Green Valley Commun- 
ity High School Dist. No. 306 Bd. of 
Education, 315 Ill. 186, 146 NE 187. 


32. In re Farnum, 51 N. H. 376. 

33. Stayton v. Butchee, 16 Okl. 232, 
32 P 726. 

34. See supra §§ 48-90. 

35. Youtcey v. Badger School Dist. 


No. 48, 44 S. D. 353, 184 NW 201. 
~ 86. See statutory provisions. 


{a] In California (1) under Pol. 
Code § 1611, a change of site of a 
schoolhouse in a district not haying 
eity boards of education must be sub- 
mitted to the voters. Bingham v. 
Douglass, 83 Cal. A. 334, 256 P 588. 
(2) Change of site in cities or towns 
see infra § 451 note 42. 


[Ib] In Mllinois school directors 
cannot annul an election changing a 
schoolhouse site, and repudiate the 
site chosen, and call an election to 
vote on the question of building a new 
schoolhouse on an old site, merely be- 
cause the new site is not located up- 
on a public highway. School Di- 
rectors v. Peo., 90 Ill. A. 670. 


[c] In Missouri (1) use of a grade 
school building in part for high school 
purposes does not change the site to 


’ For later cases, developments and changes in the law see Annotations, same title and section number, 


Rev. St. (1899) § 9750, authorizing the 
qualified voters to change the location 
of a schoolhouse site, a vote “to move 
the schoolhouse onto the S. E. corner 
of J. B. Whitney’s place” is a vote to 
change the site. Livesay v. Whitney, 
107 Mo. A. 475, 81 SW 640. (3) L. 
(1883) pp 185, 186, authorizing the 
voters to change the location of a 
schoolhouse site, provides the only 
mode possible. Buchanan v. Hannibal 
School Dist., 25 Mo. A. 85. 


[ad] In Montana (1) Pol. Code 
(1895) § 1797, declaring that every 
school board shall have power to 
remove school buildings when direct- 
ed by vote to do so, is construéd as a 
limitation of power (State v. Lyons, 
37 Mont. 354, 96 P 922), (2) and as re- 
ferring to the school plant rather than 
to the building (State v. Lyons, su- 
pra). (38) Comp. St. (1885), providing 
that school trustees shall have power 
to remove schoolhouses when directed 
by vote to do so, refers to the school 
plant as a whole and not necessarily. 
to the building. State v. Marshall, 13 
Mont. 136, 32 P 648. 


[e] In Canada, under 13 & 14 Vict. 
e 48 § 12, school trustees have no au- 
thority to change the site of a school- 
house without the sanction of a spe- 
cial meeting. Williams v. Plympton 
Schools iss CC. B. COnt.)) 559. 


{f] In Ontario (1) Pub. School Act 
(1885) § 64, providing that no change 
of school site shall be made unless 
with the consent of the majority of 
ratepayers present at a special meet- 
ing called for such purpose, does not 
apply to a change of site of an estab- 
lished schoolhouse. Wallace v. Lobo 
Tp. School, 11 Ont. 648. (2) But it ap- 
plies to a change of selection of a 
site. Wallace y. Lobo Tp. School, su- 
pra. ; 

87. Livesay v. Whitney, 
A. 475, 81.SW 640. 


Necessity that funds be appropriat- 
ed in order to incur indebtedmess see 
infra § 640. 


38. Tucker v. McKay, 181 Mo. A. 
728, 111 SW 867. 


39. See infra § 452. 


107 Mo. 


praisers could be legally elected at 
the annual school-district meeting by 
a mirunaee of those present and vot- 

Moore v. State, 9 Kan. A. 489, 58 
Pp F004. (2) The report of such ap- 
praisers is conclusive. Day v. Hul- 
pieu, 8 Kan. A. 742, 54 P 926. (3) It 
is immaterial whether the appraise- 
ment precedes the vote to change the 
site or follows it. Day v. Hulpieu, 
supra. (4) Under the requirement 
that an appraiser be a freeholder, a 
wife who is a freeholder may act as 
an appraiser. Moore v. State, 9 Kan. 
A. 489, 58 P1004. (5) Married women 
an freeholders see Freeholder note 56 
et seq. 


41. See statutory provisions. 
42. See statutory provisions. 
[a] In California, (1) under Pol. 


Code § 1742, amended by St. (1919) p 
1086, providing in part for a change of 
location of a high school in an incor- 
porated city or town on authority of 
a majority vote of the district trus- 
tees, location of a union high school 
ina city may be changed by such vote. 
Lawson v. Turlock Union High School 
Dist., 47 Cal: A. 252, 190 P’ 1005. (2) 
Chang re of site where no city or town 
board. see supra § 450 note 36. 


In Texas, under Spec. & Local 
L. Parte Leg. [1921] c 40 § 18), pro- 
viding that the St. Jo independent 
school district trustees could pur- 
chase building sites, etc., a determina- 
tion by the board that a new school 
site should be selected was proper. 
lhe v. Hemphill, (Civ. A.) 243 SW 


43. [a] In Indiana (1) prior to 
the act of Febr. 7, 1893 (Burns Rev. 
St. (1894) §§ 5920a to 5920c) trustees 
of a school township, if acting in good 
faith, had an unlimited discretion 
with regard to the removal of schools 
(Brandt v. State, 171 Ind. 288, 86 NE 
337; Carnahan v. State, 155 Ind. 156, 
57 NE 717; Koontz v. ‘State, 44 Ind. 
BPD ee) subject to appeal to the 
school examiner, or to the county su- 
perintendent (see infra § 454). (3) 
Under the act and its Subsequent re- 
enactments the power is given jointly 
to such trustees and the county super- 
intendent. See infra note 49. - 


§ 451] 


tors,**+ district school directors,t® board of educa- 
tion,*#® county school board,*? town district board of 
education,**® county superintendent,*® or school com- 
Such powers are disere- 
In a ease where the authority to change 
the location of a site is vested in a board or in offi- 
cers,°? the fact that the former site is in the cen- 
ter of the district®*® or that two thirds of the patrons 
favor retention of the former site’‘ is not controlling 
on the question of the expediency of ordering its 


missioner or supervisor.®°° 
tionary.>? 


44. See statutory provisions. 


[a] In Iowa (1) Code § 2773 and 
similar prior statutes, giving a school 
township board of directors power to 
fix the location of a schoolhouse, carry 
with them power to change the site. 
James v. Gettinger, 123 Iowa 199, 98 
NW 723; Atkinson v. Hutchins, 68 
Iowa 161, 26 NW 54; Vance v. Wilton 
Tp. Dist., 23 Iowa 408. (2) Even 
though the electors have voted to re- 
tain a site but conditions have 
changed, including the public senti- 
ment, the directors are authorized, un- 
‘der Code § 2773, to change the site. 
Munn vy. Jefferson Independent School 
Dist., 188 Iowa 757, 176 NW°811. (3) 
That site was recommended by the 
state superintendent of public in- 
struction under possible excess of au- 
thority is immaterial. Munn vy. Jef- 
ferson Independent School Dist., su- 
pra. (4) Since Code § 2749, providing 
that the voters in a township as- 
sembled at an annual meeting shall 
have power to direct a sale or other 
disposition of a schoolhouse or other 
property belonging to the corporation 
had reference only to a sale or dis- 
position whereby all further rights 
and interests in the property as prop- 
erty are parted with (James v. Get- 
tinger, 123 Iowa 199, 98 NW 723), (5) 
it did not apply to the removal of a 
schoolhouse from one site to another 
so as to-require the sanction of vot- 
ers for such removal (James v. Get- 
tinger, supra). (6) Sale or disposi- 
tion of building see infra §§ 495, 496. 


{b] In Missouri (1) under Rev. St. 
(1919) § 11241, giving power to a 
school district to establish grade 
schools, the board of directors has 
power to change the location of a 
grade school. Velton v. Stater School 
Dist., 222 Mo. A. 997, 6 SW (2d) 652. 
(2) Power to change location of 
schools in cities or towns see infra 
note 48. 


45. See statutory provisions. 


[a] In Washington a vote in a first- 
class district as to a change of loca- 
tion is merely advisory, in view of 
Remington Comp. St. § 4695, defining 
the powers of districts of the first 
class. State v. Spokane School Dist. 
No. 81, 147 Wash. 467, 266 P 189. . 


46. See statutory provisions. 


[a] In Ontario (1) under Pub. 
School Act (1891) § 8, a board of edu- 
cation, formed by the union of high 
school an’d public school trustees, has 
power to change the site for a school, 
and purchase another without a by- 
law or resolution of the county coun- 
cil, or the approval of the lieutenant 
governor (Moffatt v. Carleton Place 
Bad. of Education, 5 Ont. A. 197 [aff 26 
Grant Ch. 590]), (2) since 37 Vict. c 


27, as amended by 40 Vict. c 16, pro-: 


viding that the place of holding any 
high school in the county may be 
changed at the end of the civil year 
by a by-law or resolution passed at 
or before the June session and ap- 
proved by the lieutenant governor on 
the report of the chief superintend- 
ent, applies only to a change from a 
city, town, or village (Moffatt v. 
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district.*® 
Arbitration. 


Carleton Place Bd. of Education, su- 
pra). 
47. See statutory provisions. 


{a] In Mississippi (1) under Code 
(1906) § 4512, the county school board 
may change the location of a school 
when the interests, welfare, and con- 
venience of the people’ require. 
Brantley v. Lake Cormorant Cons. 
School Dist;;; 152° Miss. 235, 119 °S 
184; Sellier v. Dedeaux, 134 Miss. 589, 
99 S 439. (2) That bonds were is- 
sued for the erection of a new build- 
ing on a definite site does not change 
the rule. Brantley v. Lake Cormo- 
rant Cons. School Dist., supra. 


[b} In North Carolina, under Pub. 
L. (1923) ¢ 136, the power to change 
the location of a school building is 
given to the county board of educa- 
tion. Seventy-First Consol. School 
Dist. v. Cumberland County Bd. of 
Educatiqn, 186 N. C. 643, 120 SE 202. 


48. See statutory provisions. 


[a] In Missouri (1) under Rev. 
St. (1919) § 11241, as to city, town, 
and consolidated school districts, giv- 
ing authority to the board of educa- 
tion to “establish” schools of a high- 
er grade, considered with §§ 11143, 
11210, 11236, 11238, 11314, and other 
sections relative to such districts, 
other districts, and districts in gener- 
al, the board of education of a town 
district, though it has less than five 
thousand population, has authority to 
change a Site previously selected for 
such purpose. State v. Medley, (Mo. 
A.) 28 SW (2d) 1040; State v. Holt 
County Cons. School Dist. No. 1 Bd. 
of Education, (Mo. A.) 21 SW (2d) 
645 [transf 18 SW (2d) 26]; Gladney 
v. Gibson, 208 Mo. A. 70, 283 SW 271. 
(2) Power to change location of grade 
school see supra note 44, 


49. See statutory provisions. 


fa] In Indiana (1) under the Act 
of 18938, and its subsequent reénact- 
ments, the power is given to the coun- 
ty superintendent to be exercised with 
the concurrence and coédperation of 
the voters and the township trustee. 
Good v. Howard, 174 Ind. 358, 92 NE 
115; Carnahan v. State, 155 Ind. 156, 
57 NB 717; Kessler v. State, 146 Ind. 
221, 45 NE 102. (2) The jurisdiction 
of the county superintendent is origi- 
nal and not appellate (Brandt v. State, 
171 Ind. 288, 86 NE 3387), (3) and his 
determination as to whether a ma- 
jority of the patrons have signed the 
petition is an administrative and not 
a judicial act (Carnahan y. State, su- 
pra). (4) However, such statute ap- 
plies only to district schools (Parker 
v. Humfleet, 63 Ind... A. 281, 112 NE 
253), (5) although alike to cases 
where it is desired to build a new 
schoolhouse on a new location, as it 
is to the mere removal of a school- 
house (Baldwin v. Rousgsey, 192 Ind. 
300, 186 NE 85; Kessler v. State, su- 
pra). (6) Soa township trustee, pur- 
suant to order of the county super- 
intendent of schools, made on the 
trustee’s petition, has power to 
change the site of a joint elementary 
and high school building by con- 
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removal; but the statutory provision that a school 
district shall not build a brick or stone schoolhouse 
on any site to which it has not title in fee®® applies 
to prevent the removal of a school building from 
such site to a site fee title to which is not in the 


In some jurisdictions statutes pro- 
vide that, where the vote of the people as to a change 
of site disagrees with the decision of a majority of 
the board or officers, an arbitration shall be had.*7 


structing another elsewhere, under 
Burns St. Annot. (1914) § 6410, author- 
izing township trustees to establish 
and maintain a graded high school. 
Parker v. Humfleet, supra. (7) Rule 
prior to the act of 1893 see supra 
note 43 


50. See statutory provisions. 


[a] In New York (1) formerly un- 
der L. (1894) p 1219, requiring the 
consent of the school commissioner 
in an old district to a change in the 
Site, a district in which two commis- 
sioners have been elected since the 
last alteration of the district was an 
old district within the requirement. 
Hemenway v. Schoonmaker, 134 App. 
Div: 86,2113 INY S931. = 62) Thescon= 
sent required was a consent to a 
change to a specific location (In. re 
Hemenway, supra), (3) and a mere 
opinion by him that a change was de- 
Sirable was insufficient as such con- 
sent (In re Hemenway, supra). © (4) 
So formerly under L. (1856) e¢ 179, § 
26, providing that ‘‘the site of such 
school house shall not be changed 
3 unless by the consent in writ- 
ing of the supervisor,’ whether such 
consent or the vote of the district to 
change the site has the precedence in 
time was immaterial. Colton v. 
Beardsley, 38 Barb. 29. 


Change by vote see infra § 452 note 
Take}. 


51. La —Henderson v. Shreveport, 
160 La. 360, 107 S 139. 


Miss.—Sellier v. Dedeaux, 134 Miss. 
589, 99 S 439. 


Mo.—Velton v. Slater School Dist., 
222 Mo. A. 997, 6 SW (2d) 652. 


N. C.—Seventy-First Cons. Sehool 
,Dist. v. Cumberland County Bd. of 
Education, 186 N. C. 643, 120 SE 202; 
Venable v. Pilot Mountain School, 149 
N. C. 120, 62 SE 902. 


Oh.—Kinsinger v. De Graff Village 
School Dist. Bd. of Education, 22 Oh 
NPNS 241. 


Pa.—Lamb v. Redding, 234 Pa. 481, 
83 A 362. 


Tenn.—Walker v. Monger, 6 Tenn. 
Civ: A. 261. Aa 


Wash.—State v. Spokane ‘School 
eae No. 81, 147 Wash. 467, 266 P 
189. 


52. See supra notes 41-50. 


53. James v. Gettinger, 123 Iowa 
199, 98 NW 7238. 


54. James v. Gettinger, supra. 

55. See supra § 416. 

56. Ladd v. School Dist. No. 6, 70 
Nebr. 438, 97 NW 594. , 

57. See statutory provisions. 

[a] In Canada (1) the appoint- 


ment of arbitrators, under Consol. St. 
e 64 § 380, is said to apply only to a 
case where the only matter in differ- 
ence is where the site shall be. Tor- 
onto Tp. v. McBride, 29 U. C. Q.:B. 
13, 33. (per Wilson, J.).. (2) But it is 
also said that a difference as to 
whether a site shall be changed should 
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[§ 4521 (b) Proceedings To Authorize Change of 
Location—aa. Election by Voters. Where a stat- 
ute providing for a vote makes no express provision 
as to the method of proceeding, the provisions re- 
lating to the periodical meetings for the election 
of trustees or other officers or for calling special elec- 
tions to obtain authority to issue bonds, ete., should 
be followed.*® 


Eligibility of voters. In those jurisdictions where 
statutes provide that parents or guardians of pupils 
transferred shall have a right to vote in the district 
to which the pupils are transferred,°® such parents 
or guardians may vote on the matter of a change of 
site in the district to which the pupils have been 
transferred,®° but they cannot vote on a change of 
site in the home district.°t 


Petition. Where by statute a petition of the voters 
is required,®? such petition must be signed by proper 
persons,°* and by a sufficient number.°* 

Call. The call of an election to determine whether 


or not a school site shall be changed must be is- 
sued by the officers of the district in which the 
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election is to be held.®® 


Notice. Statutes provide that notice be given that 
the meeting is to consider the change of site,°® and in 
the absence of such notice no power to change the 
site exists.°7 


Voting and ballot. The vote required may be of 
an annual®® or special meeting,®® and must spe- 
cifically designate or describe the new site.7° It is 
essential that the proposition be so presented to the 
voters as to permit of a fair vote indicating the 
mind of the voters.*1 


Record. Generally statutes provide that the rec- 
ord must show the manner of voting and the num- 
ber of votes for and against the change of site,’? 
but it has been held that an incomplete record will 
not void the election.** 


Number of votes necessary. The number of votes 
required to authorize the change of site differs in 
the various jurisdictions.’ In some jurisdictions 
statutes require that the change be voted by two 
thirds*® or that it be voted by three fifths of the 


one section 22 within the school- 


be referred to arbitration. Toronto 
Tp. v. McBride, supra (per Richards, 
Cc. J.). (3) Where arbitrators have 
been appointed under 13 & 14 Vict. 
ce 48 § 11, school trustees cannot call 
another special meeting of the voters 
to determine the matter. Williams 
Vaebelympton School 7 ULC. ic: PB. 
(Ont,) 559. 


58. State v. Lyons, 37 Mont. 354, 
96 P 922. 


59. See supra § 234. 


60. Cunningham v. Ilg, 118 Nebr. 
682, 226 NW 333. 


61. Cunningham v. Ilg, supra. 
62. See statutory provisions. 
63. See cases infra this note. 
[a] Proper persons.—(1) The pa- 


trons of a district school in which 
high school subjects are taught, but 
which has not complied with the re- 
quirements so as to be a commission- 
ed or noncommissioned high school, 
are within the requirement. 
v. Richardson, 51 Ind. A. 102, 98 NE 
1094. (2) In any year the “patrons” 
of a school within the statute are the 
legal patrons living in the district 
who were enumerated in that year, 
or who have made satisfactory proof 
that they were actually — parents, 
guardians, or custodians of children 
of school age, though not enumerated. 
Willan v. Richardson, supra. (3) 
Persons who were living in a school 
district in July and August, and had 
children of school age whom they in- 
tended to send to school in the dis- 
trict the following winter, were ‘“pa- 
trons.” Willan v. Richardson, supra. 


64. See cases infra this note. 


[a] Thus a petition signed by sev- 
en patrons and opposed by seventeen 
is insufficient. Carnahan v. State, 155 
Ind. 156, 57 NE 717. 


[b] Revocation of withdrawal.— 
There is the same power to revoke a 
withdrawal from a petition for relo- 
cation of a district schoolhouse that 
there is to withdraw a_ signature. 
Willan v. Richardson, 51 Ind. A. 102, 
98 NE 1094. 


65. Routson v. Slater, 202 Ill. A. 
487. 
{a] Recital in posted notices that 


Willan, 


notices were by order of the officers 
of the district is not proof that the 
election was called by the proper offi- 


cers. Routson v. Slater, 202 Ill. A. 
487. 

»66. See statutory provisions. 

67. Mich.—Calkins vy. Rice, 170 
Mich. 234, 136 NW 481. 

Nebr.—State v. Cruise, 111 Nebr. 


114, 196 NW 116. 


N. D.—Deide v. Antelope School 
Dist. No. 7, 44 N. D. 256, 173 NW 
942. 


Or.—Lumijarvi v. Columbia County 
paneer Dist. No. 25, 112 Or. 344, 229 
684. 


S. D.—State v. Lehman, 45 S. D. 394, 
187 NW 720. 


[a] Annual and special meetings 
are within the requirement. Calkins 
v. Rice, 170 Mich. 234, 136 NW 481. 


68. Moore v. State, 9 Kan. A. 489, 
58 P 1004; Zimmerman y. State, 60 
Nebr. 633, 83 NW 919; Wilber v. Wool- 
ley, 44 Nebr. 739, 62 NW 1095; Custer 
County School Dist. No. 342 v. Stairs, 
1 Nebr. 85, 95 NW 492; Youtcey v. 
Badger School Dist. No. 438, 44 S. D. 
355, 184 NW 201. 


69. Moore v. State, 9 Kan. A. 489, 
58 P 1004; In re Application to Con- 
demn Land in Rock County, 121 Minn. 
376, 141 NW 801; Youtcey v. Badger 
School Dist. No. 48, 44 S. D. 355, 184 
NW 201. Contra Wilber v. Woolley, 
44 Nebr. 739, 62 NW 1095. 


70. See cases infra this note. 


[a] Designation sufficient.—(1) A 
vote to move a schoolhouse to the 
southeast corner of W’s place suffi- 
ciently designates the site to enable 
the board of school directors to locate 
the same and is therefore sufficiently 
specific. Livesay v. Whitney, 107 Mo. 
A. 475, 81 SW 640. (2) A designation 
of a new site is sufficient, even though 
other sites, in case the first one can- 
not be procured, are designated also. 
Moore v. State, 9 Kan. A. 489, 58 P 
1004. (3) The designation of a school 
site as the southeast corner of the 
northeast quarter of section 22 is not 
fatally defective for a failure to state 
the township and range in which the 
section is located, where there is but 


district. McMahon v. Antelope Coun- 
ty School Dist. No. 66, 80 Nebr. 156, 
113 NW 1046. 


[b] Designation insufficient.—A 
vote “to move the school-house” is 
void for uncertainty. Zimmerman vy. 
State, 60 Nebr. 633, 83 NW 919. 


71. McGugan vy. Southwold School 
Bd., 17 Ont. 428. 


72. See statutory provisions. 
73. See case infra this note. 
{a] In Missouri, although under 


Rev. St. (1899) § 9750, the record of 
the proceedings of an annual school 
meeting upon the question of moving 
a schoolhouse should show how the 
vote was taken and the number of 
votes cast for and against removal, 
the fact that the record is not com- 
plete will not defeat the action taken, 
as it is proper to show by parol what 
actually took place at such meeting. 
Tucker v. McKay, 131 Mo. A. 728, 111 
SW 867. 


74 See cases infra notes 75-77. 
75. See statutory provisions. 
[a] In California the requirement 


of Pol. Code § 1611, providing for a 
change of location on a two-thirds 
vote of all electors voting at the meet- 
ing on the proposition, does not apply 
unless the site selected has been ac- 
quired. Bingham v. Douglass, 83 Cal. 
A. 334, 256 P 588. 


[b] In Connecticut (1) under the 
statute of 1794 (Gen. St. [1922] § 
2209), providing that a two-thirds 
vote of those present and voting ata 
meeting may change’ the site of a 
schoolhouse, such procedure is the 
only mode for changing the site. 
Colt v. Roberts, 28 Conn. 30. (2) An 
attempt to change the site by a ma- 
jority vote directing schools to be 
established elsewhere is improper. 
Colt va) Roberts; (supra. (3) ACu 
(1856), § 17, authorizing the commit- 
tees of school-districts to provide 
suitable schoolrooms was not intend- 
ed to qualify the law which requires 
the vote of two-thirds to change a 
school-house site. Colt v. Roberts, 
supra. 


[c] In Minnesota, under Gen. St. 
(1894) § 3677, providing that in order 


Wor later cases, developments and changes in the law see Annotations, same title and section number, 


, 
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voters;‘® under other statutes a majority vote is 


sufficient.77 


Contest. The statutory provisions relating to con- 
tests of elections generally**® do not apply to an elec- 
tion to authorize a change of location.’® 


[§ 453] bb. Boards or Officers—(aa) In General. 
Where by statute a petition of the voters is required 
to be signed by the township trustee,®® such require- 
It has been said that 


ment must be complied with.*? 


no notice of the change is required.®? 
statute the record is required to show how each di- 


to change a site of a schoolhouse a 
majority of the legal voters in the 


district must vote and two thirds of | 


those present must vote for the 
change, the acts indicated must be 
concurrent. Stadtler v. Houston 


County School Dist. No. 40, 61 Minn. 
259, 63 NW 688. 


{d] In Nebraska (1) under Comp. 
St. (1922) § 6275 a change of a rural 
district site where the schoolhouse is 
less than three quarters of a mile 
from the center of the district with- 
out the required two-thirds vote of 
the qualified voters present is improp- 
er. Cunningham v. {Ilg, 118 Nebr. 
682, 226 NW 333. (2) So under the 
former enactments of such provisions 
the only method of change of site 
within such area is by such vote 
(State v. Matson, 97 Nebr. 746, 151 NW 
304), (3) and a mere majority vote is 
insufficient (Zimmerman vy. State, 60 
Nebr. 633, 83 NW 919). 


[e] In North Dakota, where a con- 
solidated school is provided, no 
change of location may be made ex- 
cept when authorized by a two-thirds 
vote, in view of Comp. L. (1913) § 
1184, providing for elections to re- 
move schoolhouses, and § 1185, re- 
quiring a two-thirds vote of those 
present. Torgerson v. Golden Valley 
School Dist. No. 85, 42 N. D. 5, 171 
NW 626. 


{f] In Oklahoma under Sess. Laws 
GSLs pene Sart Se SF U3.) requiring, 
three-fifths vote in districts having a 
schoolhouse of the value of five hun- 
dred dollars or more in order to au- 
thorize a change of site, and section 
15, providing that in districts con- 
taining a town or village qualified to 
vote, a two-thirds vote is sufficient, 
where the value of the schoolhouse is 
less than five hundred dollars and the 
requirements of section 15 are ful- 
filled, a vote by two-thirds is suffi- 
cient. School Dist. No. 19 v. Parrish, 
63 Okl. 211, 164 P 466. 


{g] In Oregon under L. § 5047, 
requiring a vote of two thirds of the 
voters present and voting to author- 
ize the removal of a schoolhouse, such 
vote is required whether a building is 
removed or a new building erected on 
a new site. Lumijarvi v. Columbia 
County School Dist. No. 25, 112 Or. 
344, 229 P 684. 


{h] In South Dakota (1) an at- 
tempted change of the location of a 
schoolhouse from the center of the 
district without authorization of a 
two-thirds vote, as required by Rev. 
Code (1919) § 7494, is void. Youtcey 
v. Badger School Dist. No. 438, 44 S. 
D. 353, 184 NW 201. (2) Change of 
location to center see infra note [f]. 


76. See statutory provisions. 


[a] Tangible substantial title is a 
prerequisite to application of the stat- 


ute. McCarty v. Coin, 27 Okl. 82, 110 
ie 653. 
77. See statutory provisions. 


[a] In Kansas, under Gen. St. 
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Where by 


(1897) e 63 § 68, providing in part 
that in school districts having a 
schoolhouse of a value less than one 
hundred dollars the site may be 
changed by a majority vote, such vote 


may be at the annual meeting. 
Moore v. State, 9 Kan. A, 489, 58 P 
1004, 

{b] In Minnesota admission that 


the proposition of a change of site 
was carried is a sufficient showing of 
compliance with Rev. L. (1905) § 
1308, requiring the change to be au- 
thorized by a majority of the voters. 
Roek County School Dist. No. 40 v. 
Bolstad, 121 Minn. 376, 141 NW 801. 


{e] In Missouri Rev. St. (1899) § 
9750 subd 11, providing that a ma- 
jority vote of the resident taxpayers 
shall be necessary to remove a site 
nearer the center of the _ district, 
means a majority present and voting 
at the election. Tucker v. McKay, 
131 Mo. A. 728, 111 SW 867. 


{d] In Nebraska (1) under Comp. 
St. c 79 § 8 subd 2, where the original 
site is more than three fourths of a 
mile from the center of the district, a 
majority vote of those present au- 
thorizes a change of location to a 
point nearer the center of the district. 
Custer County School Dist. No. 34 v. 
Stairs, 1 Nebr. 85, 95 NW 492. (2) 
One “present” but not voting at an- 
nual meeting of rural school district 
must be considered in determining 
requisite majority for change of 
schoolhouse site. Cunningham v. Ilg, 
118 Nebr. 682, 226 NW 333. (3) Re- 
quirement of two-thirds vote for re- 
moval see supra note 75. 


fe] In New York (1) Education L. 
§ 459, providing in part that no site 
shall be changed unless a majority of 
the legal voters present and voting 
consent, applies to common school 
districts of large area (Hempstead 
School Dist. No. 1 Bd. of Education 
v. Harper, 191 NYS 273) (2) and not 
to union school districts (Hempstead 
School Dist. No. 1 Bd, of Education 
v. Harper, supra). 


[f] In South Dakota (1) under 
Rev. Code (1919) § 7494, requiring a 
majority vote to authorize a removal 
of a schoolhouse, construction of a 
schoolhouse on a new site and aban- 
donment of the old building is with- 
in such requirement. Gollnick v. 
Luedtke, 45 S. D. 308, 187 NW 542. 
(2) In such case a majority vote of 
those nresent at a special meeting is 
not sufficient where not a majority of 
the electors of the district. Gollnick 
v. Luedtke, supra. (3) Rev. Code 
(1919) § 7456 has no application to a 
special election. Gollnick v. Luedtke, 
supra. (4) Such statutory provision 
controls the general provisions of sec- 
tion 7496, authorizing a school board 
to take and hold land Selected by a 
meeting as a site, and section 7495, 
providing for removal of schoolhous- 
es when lawfully directed by the vot- 
ers. Gollnick v. Luedtke, supra. (5) 
But where there is but one school- 
house in the district, a removal of 
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rector voted,®* such requirement does not apply to 
an unanimous vote.’* 
bers of the board is sufficient.8° 


[§ 454] (bb) Review. 
board or officers will not be interfered with by the 
courts,°® as on the ground that improvements have 
been made in reliance on the belief that the loca- 

_tion was permanent,’* or that a change will de- 
prive petitioners of property without due process of 
law,®* unless in violation of law,’® made under in- 
fluence of improper motives,®® or unless made by 


A vote of four of five mem- 


A decision by the school 


the schoolhouse to the geographical 
center of the district could, in view 
of L. (1917) c 221 (Rev. Code [1919] 
§ 7494), be authorized by a majority 
vote of those voters expressing a 
preference (Luze v. Bruening, 42 S. D. 
414, 176 NW 41), (6) since the clear 
purpose of the provision was to take 
the specific case of districts having 
but one schoolhouse out of the gen- 
eral class of the preceding clause 
(Luze v. Bruening, supra). (7) Un- 
der the last clause of Rev. Code 
(1919) § 7494, providing that any 
point within one hundred and sixty 
rods of the geographic center shall 
be deemed the center, any point with- 
in a radius of one hundred and sixty 
rods of the center is meant. Chris- 
tensen v. Yankton County Common 
School Dist. No. 62, 46 S. D. 134, 191 
NW 440. 


78. See Elections §§ 269-395. 


79. Barnes v. Meehan, 54 N. D.. 
224, 212 NW 856. ; 


80. See supra § 451 note 49. 
Petition of voters see supra § 452:. 


81. Brandt v. State, 171 Ind. 288,. 
86 NE 337; Kessler v. State, 146 Ind. 
221, 45 NE 102. 


82. James v. Gettinger, 123 Towa: 
199, 98 NW 723. 


83. See statutory provisions. 


84 Cussewago Tp. School Dist. v.. 
Ellsworth, 24 Pa. Dist. 645. 


85. Montgomery v. Claybrooks, 213~ 
Ky. 493, 281 SW 469. 


86. Iowa.—Vance v. Wilton Tpe. 
Dist., 23 Iowa 408. 3 


Miss.—Sellier v. Dedeaux, 134 Miss. - 
589, 99 S 439. 


N. C.—Venable v. Pilot Mountain: 
School, 149 N. C. 120, 62 SE 902. 


Oh.—Kinsinger v. De Graff Village: 
School Dist. Bd. of Education, 22’ Ohi: 
NPNS 241. 


Wash.—-State v. Spokane School 
ie. No. 81, 147 Wash. 467, 266 PB 


87. State v. Spokane School Dist.. 
No. 81, supra. 


88. State v. Spokane School Dist. 
No. 81, supra. 


89. Vance v. Wilton Tp. Dist., 23° 
Iowa 408; Venable v. Pilot Mountain: 
School, 149 N. C. 120, 62 SE 902. 


90. Venable v. Pilot 
School, supra. 


{a]_ That brothers of two of board 
contribute to purchase of a new 
school site does:not per se invalidate 
the action of the board in changing 
the site, in the absence of evidence 
that they influenced any member 
thereof. Venable v. Pilot Mountain 
See Committee, 149 N. C. 120; 62 


[b] That member of board con- 
tributes to purchase of a new school 


Mountain: 
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fraud®? or miseonduct,®? where the discretion has 
been abused,®® or where the action is willful neglect 
or refusal to provide accommodations for the pu- 
Statutes relating to a change of location usu- 
ally provide for appeal to a school authority®® and 


pils.°¢ 


to a court.°® 


{[§ 455] (5) Control, Possession, and Use.” 
power of school authorities to care for school build- 
ings’S has been construed to include control of the 
land.°®. The act of a school official in selecting a site, 
entering thereon and making improvements, with the 
consent of the owner is sufficient to authorize use of 
the land for a school, even though formal title has 
not passed. If a conveyance of real estate express- 
ly provides that it is conveyed for school purposes 
A use which sub- 
serves a public purpose and does not impair the 
sehool building or conduct of the school may be au- 
So where school instruction in physical 
culture is authorized,* land deeded for purpose of 


the land itself must be so used.? 


thorized. 
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sium in connection with the school.® Where the deed 
of conveyance limits the use of the land to uses in- 
cidental and auxiliary to specified uses, one of which 
is for public education in the way of a public high 
school, under the rule that in construing the lan- 


guage of a deed the surrounding circumstances, the 


The 


public education may be used for the site of a gymna- 


site, in consideration of a conveyance 
of the old site and the payment of a 
specified sum by the citizens, does not 
invalidate the transaction, where the 
old site is conveyed for its full value, 
and the new site is purchased at its 
fair value. Venable v. Pilot Moun- 
tain School Committee, 149 N. C. 120, 
62 SE 902.: 


91.1: Vance. v: Wilton Tp. Dist., 23 
flowa 408; Sanders v. Cauley, 52 Tex. 
Civ. A. 261, 113 SW 560. 


{a] Fraud.—Where the property 
on which a school building is located 
has been dedicated to school purposes, 
the participation by two of the school 
trustees in the removal of the build- 
ing to another tract constitutes a le- 
gal fraud, a perversion of their trust, 
and a practical confiscation of the 
school-house. Sanders v. Cauley, 
(Tex. Civ, A.) 113 SW 560. 


| [b] Removal in the night, taken 
alone, does not establish fraud. 
James v. Gettinger, 123 Iowa 199, 98 
NW 723. 


92. Venable v. Pilot Mountain 
School, 149 N. C. 120, 62 SE 902. 


{a] Removal in the night, taken 
alone, does not establish misconduct. 
James v. Gettinger, 123 Iowa 199, 98 
NW 723. 


93. Vance v. Wilton Tp. Dist., 23 
Towa 408; Velton v. Slater School 
Dist., 222 Mo. A. 997, 6 SW (2d) 652; 
Kinsinger v. De Graff Village School 
Dist. Bd. of Education, 22 OhNPNS 
241; State v. Spokane School Dist. 
No. 81, 147 Wash. 467, 266 P 189. 


[a] Discretion abused.—Robb  v. 
Stone, 296 Pa. 482, 146 A 91; Lamb 
vw. Redding, 234 Pa. 481, 83 A 362. 


[b] Discretion not abused.—Seven- 
ty-First Cons. School Dist. v. Cum- 
perland County Bd. of Education, 186 
N. C. 648, 120 SE 202; Kinsinger vy. 
De Graff Village School Dist. Bd. of 
Education, 22 OhNPNS 241; State v. 
Spokane School Dist. No. 81, 147 
Wash. 467, 266 P 189. 


94, See case infra this note. 


[a] Inspector.—Under a_ statute 
providing for the appointment of an 
inspector to determine whether or 
not the school officers wilfully neglect 
or refuse to provide convenient ac- 
commodations for the pupils appoint- 
ment of an inspector is justified where 


school building and change the loca- 
tion to a place not convenient to 
eighty per cent of the pupils. Huey 
v. School Ed., 17 Pa. Dist. 548. 


95. See statutory provisions. 


[a] In Indiana (1) prior to Act 
Febr. 7, 1893 (Burns Rev. St. [1894] 
§§ 5920a—-5920c) the decision of a 
school township trustee as to remov- 
al of a school could be appealed to 
the school examiner (Koontz v. State, 
44 Ind. 323 [decision final]) (2) or 
to the county superintendent (Brandt 
v. State, 171 Ind. 288, 86 NE 337; 
Carnahan v. State, 155 Ind. 156, 57 
NE 717), (3) whose decision in good 
faith was final (Carnahan v. State, 
Supra). (4) The location made by 
the examiner was, however, subject 
to the power of the trustee to change 
it. Koontz v. State, supra. 


96. See statutory provisions. 


[a] In Indiana the determination 
of the county superintendent as to 
whether a majority of the school pa- 
trons have signed the petition is open 
to review by the courts. Carnahan 
v. State, 155 Ind. 156; 57 NEY 717. 


[b] In Washington (1) superior 
court’s passing on appeal from coun- 
ty superintendent, relative to alter- 
ing school building location, on rec- 
ord presented, is not error in view 
of Remington Comp. St. Supp. (1927) 
§ 5068. State v. Spokane School Dist. 
No. 81, 147. Wash. 467, 266 P 189. 
(2) An allegation in a petition on 
appeal that the new site opposed is 
insufficient for the required school 
purposes is a mere conclusion. State 
v. Spokane School Dist. No. 81, su- 
pra. (3) And the fact that direc- 
tors have been wasteful of funds is 
immaterial to the inquiry. State v. 


Spokane School Dist. No. 81, supra. 
97. Control, possession, and use 
of: 


Buildings and rooms for schools see 
infra §§ 477-493. 


School property generally see supra 
§ 409. 


98. See infra § 494. 
99. See cases infra this note. 
[a] In Massachusetts (1) even 


though the implied control from Rey. 
L. c 42 § 49, giving the town school 
committee control of school build- 
ings, is in the school committee (Day 


the directors propose to abandon a'vy. Greenfield, 234 Mass. 31, 124 NE 


subject matter of the grant, and the object and pur- 
pose sought to be accomplished may be considered,°® 
use for a junior high school is not a violation of the 
deed, since the school at the time of the deed in- 
cluded the modern junior high school." 
a grant of land for use for school purposes does not 
include the right to drill an oil well. So purchase of 
school site with right of reversion, no deed being 
given, does not, together with occupancy for a long 
time, enlarge the title so as to permit the school to 
develope the mineral and gas under the site.® 


[§ 456] (6) Care and Maintenance.!° In some ju- 
risdictions care of school land is delegated to school 
trustees! or to a school committee.?? 


Generally 


481), (2) which implied control is 
limited to reasonable exercise of” 
powers expressly given (Day  v. 
Greenfield, supra), (3) a town on de- 
termination by its voters, could re- 
move a band stand, the town’s prop- 
erty, from school grounds on one 
street to school grounds on anoth- 
er street (Day v. Greenfield, supra). 


1. Cress v. State, 198 Ind. 323, 152 
NE 822. 


2. Morgan County v. Braner, 
Ill. 546. 


3. Royse Independent School Dist. 
v. a aera CFéex. Civ.” Al) tho sven 
1010. 
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fa] Thus (1) the school author- 
ities may, in consideration of a base- 
ball club fencing school property and 
maintaining the fence, permit a part 
of the school grounds, not then need- 
ed for school purposes, to be used 
as a ball field during vacation. 


Royse Independent School Dist. v. 
Reinhardt, (Tex. Civ. A.) 159 SW 
1010. (2) Setting apart entire 


twelve-acre tract for recreation pur- 
poses in connection with school build- 
ing is within school board’s discre- 
tion. Wilkinsburg v. Wilkinsburg 
School Dist., 298 Pa. 198, 148 A 7%. 


4 See infra § 1067. 


5. Burlington v. Burlington, 98 
Vt. 388, 127 A892. 

6. See Deeds § 198. 

7. Burlington v. Burlington, su- 
pra. 

8. Elk County School Dist. No. 


115 v. Fleak, 120 Kan. 570, 245 P 150; 

United Fuel Gas Co. v. Morley Oil, 

oan Co. 102°" Ws Nae. 374) 135 9S 
9. 


Right to grant oil and gas lease 
as to school land see infra § 459. 


9. Elk County School Dist. No. 
115 v. Fleak, 120 Kan. 570, 245 P 150. 


10. Care, maintenance, and repair 
of school buildings and rooms see in- 
fra § 494. 


ll. Rapelye v. Van_ Syckler, 1 
Edm. Sel. Cas. (N. Y.) 175. 


12. Day v. Greenfield, 234 Mass. 
31, 124 NE 481, 
[a] Extent of power.—School 


committee of a town, being given 
charge of the school buildings un- 
less the town otherwise directs, has 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 457] 


[§ 457] (7) Sale or Other Disposition!*—(a) 
Sale. Since school land is state property! under the 
doctrine that authority to sell state property must 
be conferred by statute!® in the absence of statutory 
authorization to sell public school realty such sale 
In the absence of statute a school dis- 
trict has no express or implied power to convey in 


is invalid.!6 


fee property acquired by it in the 


power of eminent domain,!7 nor in such case may it 
bind itself by a covenant of warranty of title.1§ 
Further, in one jurisdiction it has been said that 
school districts have no power to sell school lands.'® 


Statutory authorization. The 


school districts have no vested rights in lands re- 
served for the maintenance of public schools so as 
to prevent statutory authorization of the sale of such 
lands,?° and statutes in some jurisdictions author- 


ize the sale or disposition of school 
thority being construed to mean a 
discretionary?® sale of all property 


an implied right to care for the land 
so far as reasonably necessary for 
the safe and convenient use-of the 
building and the health and comfort 
of scholars. Day v. Greenfield, 234 
Mass. 31, 124 NE 481. 


13. Disposition of school proper- 
ty generally see supra §§ 410-413. 


Sale or other disposition of school 
buildings see infra §§ 495-496. 


14. See supra § 448. 
15. See States [36 Cyc 870]. 
16. Western Kentucky Normal 


School Bd. of Regents v. Engle, 224 
Ky. 184, 5 SW (2d) 1062. 


[a] Im Kentucky the authority 
Biven by Acts (1912) p 287 to the 
Normal School Board of Regents to 
sell realty of a state normal school 
to pay existing indebtedness ceased 
on enactment of Acts (1916) c 89 
providing for payment of bonds is- 
sued to pay indebtedness. Western 
Kentucky Normal School Bd. of Re- 
gents v. Engle, 224 Ky. 184, 5 SW 
(2d) 1062. 


17. Mulligan Vv. Hanover Tp: 
School Dist., 241 Pa. 204, 88 A 362. 


Acquisition by condemnation of 
property generally for schools see 
supra § 407. 


Power to condemn land for school 
purposes see supra § 439. 


18. Mulligan Vv. Hanover Tp: 
School Dist., 241 Pa. 204, 88 A 362. 


19. Sheedy v. State, 152 Miss. 82, 
118 S 372. 


20. Bradley v. Case, 4 Ill. 585. 
21. See statutory provisions. 


[a] In Kentucky (1) under St. 
(1903) § 4489, authorizing the trus- 
tees to sell the oid site and apply 
the proceeds to procuring a new one, 
the trustees may sell either publicly 
or privately (Gatliff. v. Inman, 131 
Ky. 238, 115 SW 254) (2) and in 
either case their action is final (Gat- 
liff v. Inman, supra) (3) in the ab- 
sence of corruption or fraud (Gatliff 
v. Inman, supra). (4) In receiving 
bids they may ignore a bid by one 
known to be unable to pay (Gatliff 
y. Inman, supra) (5): or a bid not 
made in good faith (Gatliff v. Inman, 
supra) (6) but a mere doubt of the 


’-pidder’s good faith is not sufficient 


(Gatliff v. Inman, supra), (7) it be- 
ing said that the proper procedure 
in such case is to take each bid in 
-order and permit a reasonable time 
for compliance (Gatliff v. Inman, su- 
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exercise of the 


inhabitants of 


sites?+ such au- 
mandatory?” or 
no longer used, 


pra). (8) Failure of a bidder to com- 
ply with the terms of the sale estops 
him from objecting to a resale (Gat- 
liff v. Inman, supra) (9) or of the 
refusal of his bid at such resale (Gat- 
liff v. Inman, supra). (10) Moreover, 
the trustees may consider the pro- 
posed use by the buyer and refuse 
to sell to one who would use it to 
the injury of the health, morals, or 


best interests of the children. Gat- 
liff v. Inman, supra. 
[b] In Lovisiana a sale of a 


school site to obtain proceeds to ac- 
quire another site, under Act (1922) 
§ 20, is not invalid as not simulta- 
neous with the purchase of the new 
site. Henderson v. Shreveport, 160 
La. 360, 107.S 139. 


[e] In North Carolina a _ school 
board holding fee simple title to 
school property may, in view of 
Consol, St. Supp. (1924) § 5470, au- 
thorizing the board to sell school 
property which has become unneces- 
sary for school purposes, convey 
such property by deed. Tucker v. 
Smith, 199 N. C. 502, 154 SE 826. 


[ad] In Gklahoma (1) boards of 
education of cities of the first class 
may, by ‘virtue of Ju. (1913) c 219 
art 6 § 8, authorizing the holding 
and conveyance of property by such 
boards, sell school realty (Cosden v. 
Tulsa Bd. of Education, 66 Okl. 214, 
159 P 1108) (2) without explanation 
as to the reason or necessity of the 
sale (Cosden v. Tulsa Bd. of Educa- 
tion, supra). 

22. Wenderson v. Shreveport, 160 
La. 360, 107 S 139. 


23. Gatliff v. Inman, 131 Ky. 2338, 
115 SW 254. 


24. Gatliff v. Inman, supra; 
Henderson v. Shreveport, 160 La. 360, 
107_S 139. 


25. Henderson v. Shreveport, su- 
pra. | 
[a] Reason for rule.—‘It would 


certainly neither be reading the stat- 
ute intelligently, nor consonant with 
reason, to hold that a useless site 
can only become an old site by first 
erecting a schoolhouse thereon, and 
then discontinuing the school estab- 
lished therein, say for the sole pur- 
pose of being able to sé1l the useless 
site itself or, in other words, by 
wasting the money intended for the 
support of the public schools.” 
Henderson v. Shreveport, 160 La. 360, 
107 S 139, 142. 


26. Butz v. Romig, 17 Pa. Dist. 1. 
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necessary, or suitable, for school purposes,?* wheth- 
er or not it has ever been used for school purposes.?? 
A grant to a school district “for the establishment 
and support of the common schools in said direct 
according to law” does ‘not negative the right of 
sale,?° since such words merely recognize the pur- 
pose for which the district can hold land.?7 


Effect of statute as to reversion. 
power of sale or other disposition is not in conflict 
with the statutory provision for reversion,?® and 
the school authorities may sell such land.?® 


The statutory 


Statutory prohibition. However, in some jurisdic- 
tions the sale of the site on which schools are being 
maintained is prohibited by statute,?° and under oth- 
er statutes school officials ean sell a school site only 
when directed by vote to do so.*+ 


Sale or lease for use of proceeds. Generally,.where 
land is conveyed by an instrument expressly provid- 
ing that it 1s conveyed for school purposes?? it -can- 


27. Butz v. Romig, supra. 


28. Des’ Moines Independent 
School Dist. v. Smith; 190 Iowa 929, 
181 NW 1; Waddell v. Aurelia Cons. 
pndenondant School, 190 Iowa 400, 175 


[a] Reason for rule.—The term 
“other disposition’ includes, and 


‘probably was intended to relate to, 


reversion. Waddell v. Aurelia Cons. 
aoe pendent School, 190 Iowa 400, 175 


Reversion of school land see ‘infra 
§§ 461-4638. 


29. Des Moines Independent School 


Dist. v. Smith, 190 Iowa 929, 181 
NW 1, ; 
30. See statutory provisions. 

[a] In California (1) the prohibi- 


tion of St. (1919) § 1617% of the sale 
of school property on which a public 
school is maintained applies to prop- 
erty on which a public high school is 
maintained, in view of Const. art IX 
§ 6, providing for high schools, Pol. 
Code § 1663, classifying secondary 
schools as publie schools, and Pol. 
Code § 1720, classifying high schools 
as secondary schools. Los Angeles 
City School Dist. v. Odell, 200 Cal. 6387, 
254 P 570. (2) But where the proper- 
ty will not be occupied by a school at 
the date of delivery of title and pos- 
sessioh, a contract of sale is not void 
merely because at the time of the con- 
tract the property is being occupied 
by a school. Los Angelés City School 
Dist. v. Odell, supra. (3) The rule 
that under a contract for the sale of 
realty the legal title remains in the 
vendor until he has executed a con- 
veyance sufficient to pass the legal ti- 
tle but that the equitable title vests in 
the purchaser from the time of the ex- 
ecution of the contract does not pre- 
vent a contract for the sale of school 
property, delivery of title and pos- 
session to take place at a deferred 
date, from being a valid contract. 
Los Angeles City School Dist. v. Odell, 
supra. (4) Title of parties under con- 
tract for sale of realty see Vendor 
and Purchaser [39 Cyc 1301, 1802]. 


31. See cases infra this note. 


In Montana under Pol. Code 


[a] 
(1895) § 1797, amended by Acts (1897) 


providing that school boards may sell 
school lots when directed by the vot- 
ers to do so, the school trustees have 
no power to sell school lots until they 
have consulted the voters. State v. 
Lyons, 37 Mont. 354, 96 P 922, © 


32. See supra § 447. 
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not be sold and the proceeds applied to school pur- 
poses,** although it has been said that it might be 
rented and the rent applied to such purposes.** In 
one jurisdiction it has been said that in the case of 
a grant of land to school trustees to be leased for 
the support of the school, such land cannot be sold 
and conveyed in fee.*® 


Manner and mode of sale. Provisions in the con- 
tract of sale must be complied with,*® and a material 
departure in the sale from the terms of the advertise- 
ment thereof invalidates the sale.8* Duly recorded 
minutes of a school district meeting of a sale of 
school land constitute a sufficient memorandum of 
the contract as to be within the statute of frauds.*° 


Estoppel. The equitable principle that no estop- 
pel arises from acquiescence where the party claim- 
ing it knows that his acts are not lawful®® applies 
so as not to estop a grantor of land to school dis- 
trict trustees from asserting that sale of the land 
by the trustees is unlawful, where the sale was be- 
yond the powers of the trustees and the purchasers 
had knowledge thereof.*° 


83. Morgan County v. Braner, 71 39. 

Ill. 546. 40. Powers v. 
34. Morgan County v. Braner, su- 

pra. 836. 
35. Powers v. Caledonia County 41. 


Grammar School, 93 Vt. 220, 106 A 
836. 42, 
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See Estoppel § 221. 


Caledonia County 
Grammar School, 93 Vt. 220, 106 A 


Mortgage of school property 
generally see supra § 412. 


See supra § 412. 


[§§ 457-459 


[§ 458] (b) Mortgage.4! In accordance with the 
general rule that authorization to mortgage school 
property may be imphed from grants of other pow- 
ers,*? it has been said that the statutory power to 
purchase land** ineludes by necessary inference 
power to secure the purchase price by mortgage.*#4 
So the statutory authority to borrow money for 
school purposes*® has been construed to confer pow- 
er to mortgage property.*® Where the title to lands 
of a school district is in the district, the school trus- 
tees cannot execute a valid mortgage thereon except 
under authority from the district.4? 


[§ 459] (c) Lease. Under the rule that where 
lands are held by a city, board, éommission, or other 
entity in trust for the state the state may revoke 
the dedication, treated elsewhere in this work,*® a 
school board may be authorized to lease lands, dedi- 
cated to school purposes, which are not required 
for such purposes;*® but limitations which must be 
complied with may be imposed.®® Generally, the 
school district has no right to grant an oil or gas 
lease to private persons for commercial purposes,°? 
but the granting of oil leases may be authorized,*? 


division 18, since such subdivision 
does not relate to leases (Mahoney v. 
San Francisco Bd. of Education, su- 
pra), (3) nor as conflicting with Pol. 
Code § 1617 subd 4, which authorizes 
the renting of school property, neces- 
sarily not meaning the renting of 
property for school purposes (Mahon- 


{a] Perpetual lease of such land ey v. San Francisco Bd. of Education, 
being a conveyance in perpetuity of 43. See supra §§ 436, 438. supra). 
the whole estate, with a gross sum 44. Matter of Morrisville School 50. Powers v. Caledonia County 


then paid as full consideration, and 


Dist., 3 Phila. (Pa.) 181. 


Grammar School, 93 Vt. 220, 106 A 


with no reservation of rent payable : : 836. 
at stated intervals or otherwise, and 45. See infra § 625. M 
no clause of forfeiture or right of re- 46. See cases infra this note. [a]. Thus a state grant of lands to 
entry for noncompliance with any [a] Im Arkansas (1) the Act of school trustees may provide for leas- 


provision, was an attempted convey- 
ance in fee. Powers v. Caledonia 


1905 authorizing the special school 
district of Little Rock to borrow mon- 


es so as to provide a yearly income 
for the schools by requiring that the 
leases contain an annual rent reserva- 


County Grammar School, 93 Vt. 220, 
106 A 836. 


{b] Accounting.—Parties wrong- 
fully in possession under such at- 
tempted sale should account to the 
school trustees for the money actu- 
ally received from the stumpage sold. 
Powers v. Caledonia County Grammar 
School, 93 Vt. 220, 106 A 836. 


[c] Executors of mala fide pur- 
chaser from school trustees are 
chargeable with his knowledge that 
trustees exceeded their authority in 
making the conveyance to him. Pow- 
ers v. Caledonia County Grammar 
School, 98 Vt. 220, 106 A 836. 


86. See cases infra this note. 


[a], Thus, where a sale of school 
land is made subject to approval by 
the school board, a resolution of the 
board reserving one parcel of realty 
for school purposes is not an approval 
of the sale of other parcels, in a dis- 
cussion of which of the parcels should 
be used for school purposes. Hess 
v. St. Louis Public Schools, 121 Mo. 
43, 25 SW 767. 


37. Strathern v. Gilmore, 184 Pa. 
265, 39 A 83. 


[a] Departures held material.— 
Departures in sale contract from the 
terms of an advertisement in regard 
to the amount of land and terms of 
payment are material. Strathern y. 
Gilmore, 184 Pa. 265, 39 A 83. 


38. Whitlow v. Council Grove Bd. 
of Education, 108 Kan. 604, 196 P 772. 


Minutes and records of district 
meetings generally see supra § 242. 


ey and mortgage the real property of 
the district therefor, empowers the 
district to mortgage for this purpose 
all or part of the real property in the 
district as the school board may deem 
advisable. Schmutz v. Little Rock 
Special School Dist., 78 Ark. 118, 95 
SW 438. (2) A mortgage given to 
secure money borrowed by a school 
board of a special district is valid, 
where signed by a majority of the 
members of the board and ratified by 
the board (Milwee v. Horatio Special 
School Dist... 105 Ark. 77, 150 SW 
391) (3) and the electors are not en- 
titled to complain that a mortgage 
was not signed by the president and 
secretary of a school board, where 
there was a resolution to the effect 
that such officers should sign, which 
was later amended by authorizing the 
signing by a majority of the members 
of the board (Milwee v. Horatio Spe- 
Aye School Dist., 105 Ark. 77, 150 SW 
391). 


47. Sanborn v. Rice County School 
Dist. No. 10, 12 Minn. 17. 


48. See Dedication § 158. 
49. See cases infra this note, 


[a] In California (1) where a char- 
ter of a municipality authorizes the 
school board of such municipality to 
lease real property of the school not 
required for school purposes, and 
such charter has been approved by 
the Legislature, a lease by the school 
board is proper. Mahoney v. San 
Francisco Bd. of Education, 12 Cal. 
A. 293, 107 P 584. (2) Such charter 
provision is not unconstitutional as 
conflicting with Pol. Code § 1617, sub- 


tion. Powers v. Caledonia County 
gaan) School, 93 Vt. 220, 106 A 


[b] Perpetual lease for lump sum 
not shown to have been deposited with 
the district so that the interest there- 
on would furnish annual rent is not 
a compliance with the requirement of 
the grant of land that leases thereof 
provide a yearly income for the 
schools. Powers v. Caledonia County 
geen School, 938 Vt. 220, 106 A 


51. Wilson County School Dist. 
No. 100 v. Barnes, 110 Kan. 25, 202 
P 849; Herald v. Board of Education, 
oe Va. 765, 65 SE 102, 31 LRANS 


52. See cases infra this note, 


[a] Statute authorizing disposition 
of property authorizes oil leases. 
Williams v, McKenzie, 203 Ky. 376, 
262 SW 598, 


[b] Beason for rule.—‘Oil and gas 
are fugitive minerals; they are con- 
nected by underground streams or 
crevices by which they may be 
drained from one property onto an- 
other, and there brought to the sur- 
face. There can be no sound or prac- 
tical reason given that will deprive 
school authorities who own property 
under which there are valuable min- 
erals from entering into contracts for 
its development, and _ particularly 
would this seem true when the char- 
acter of the mineral is such that ad- 
joining landowners may profit at the 
expense of the school property by the 
failure of the school authorities to 


For later cases, developments and changes in the law see Annotations, same title and section number, . 


§§ 459-463] 


and in some jurisdictions oil and gas leases as to 
school property are expressly authorized by stat- 


ute.®? 


[§ 460] (d) Exchange. Where 


properly condemned for school purposes** the school 
authorities may, where advantageous to the school 
purposes for which the condemnation was made, ex- 
change the land for adjacent land.** 


[§ 461] (8) Reversion®*—(a) In General. In the 
absence of a statute,®? or provision in the grant®’ 
there is no right of reversion where land, acquired 
in fee simple for public school purposes, is no longer 


used for such purpose.®® 


Williams 
262 SW 


enter into such contracts.” 
Vv. McKenzie, 203 Ky. 376, 
598, 601. 

[c] Reversion clause in deed is not 
violated by such lease. Williams v. 
McKenzie, 203 Ky. 376, 262 SW 598. 


53. See statutory provisions. 


[a] Discretion is not reviewable. 
Garrett v. Chapmansville Dist. Bd. 
of Education, 109 W. Va. 714, 156 SE 
115. 


[b] Even though grant is for ed- 
ucational purposes the land may be 
leased for drilling oil. Garrett v. 
Chapmansville Dist. Bd. of Education, 
CW. Va.) 156 SE 115. 

54. See supra §§ 445, 446. 

55. Rolls v. London School Bd., 27 
Ch Dil6s9. 

56. Reversion of: 

Furnishings, etc., see infra § 501. 
School building see infra § 497. 
School property generally see supra § 

414. 


57. See infra § 462. 

58. See infra § 463. 

59. McElroy v. Pope, 153 Ky. 108, 
154 SW 903, 44 LRANS 1220; Tay- 
lor v. Eastland County School, (Tex. 


Civ. A.) 229 SW 670 (error refused); 
Wilson y. Eastland County School, 
(Tex. Civ. A.) 229° SW 669. 


[a] Reason for rule.— ‘The law 
favors the vesting of estates. The 
grantor makes the deed. He chooses 
his own language. It is therefore just 
and right that the language of the 
deed should be construed against him; 
for, if he wishes to protect himself 
against the use of the property for 
other purposes, he can so declare in 
the deed, and, when he fails to do this, 
a forfeiture of the title should not 
be declared where the property has 
been conveyed for a valuable consid- 
eration.” McElroy v. Pope, 153 Ky. 
108, 154 SW 903, 905, 44 LRANS 1220. 


Conveyance of fee-simple title see 
supra § 448. 


60. See statutory provisions. 


[a] Im Maine (1) Rev. St. § 33, 
providing that-a schoolhouse lot shall 
revert to the original owner when a 
schoolhouse has ceased to be thereon 
for two years, is not applicable to a 
case where no schoolhouse has been 
built on the lot within two years from 
the time the lot was designated for 
location by the municipal Officers 
(Jordan v. Haskell, 63 Me. 189), (2) 
since the statute was intended to ap- 
ply to an occupancy once had and 
abandoned (Jordan v. Haskell, supra). 


[b] In Pennsylvania, under act of 
April 9, 1867, a schoo] board acquires 
an easement only and not a fee in the 
land designated for school purposes, 
so that when the land is abandoned 
for school purposes it reverts to the 
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of jurisdictions 


[§ 462] (b) Statutory Provisions. 


[56 C.J.] 46] 


In a number 
statutes provide for reversion of 


school land®® or for a reacquisition of title by the 


land has been 


grantor upon repayment of the purchase price with- 
out interest and the value of the improvements®? 
and a provision of the latter character has been held 
to apply to land purchased by,®? granted to,°? or 
condemned by,°* the school authorities. 


An excep- 


tion exists under some statutes in the case of land 


situated within any village, town, or city.®* 


[§ 463] (c) Provisions in Conveyance or Grant. 
A reversion may take place by virtue of a provision 


to that effect in the grant to the school authorities,*® 


of the fee. 
Co, 505. 


{c] In England land expressly ‘con- 
veyed for the education of the poor 
of the parish reverts to the donor only 
upon ceasing to be used as a week- 
day school even though used as a Sun- 
day school, in view of 4 & 5 Vict. c 
38, authorizing conveyance of land for 
school sites or for residence of teach- 
ers or for education of poor persons 
and providing for reversion upon fail- 
ure of the use for such purpose. At- 
ty.-Gen. v. Shadwell, [1910] 1 Ch. 92. 


61. See statutory provisions. 


{a] In Iowa (1) Code provisions 
in effect at the time of the suit, con- 
trol as to the right of reversion. 
Waddell v. Aurelia Cons. Independ- 
ent School, 190 Iowa 400, 175 NW 65. 
(2) The right to repurchase under 
Code § 2816 may be waived by_the 
owner (Ellsworth Cons. School Dist. 
v. Thompson, 194 Iowa 662, 189 NW 
803, 171 NW 16), (3) as by an oral 
statement coupled with a refusal to 
pay the price (Ellsworth Cons. School 
Dist. v. Thompson, supra), (4) in 
which case the title of the school dis- 
trict is relieved from the cloud of a 
possible reversion (Ellsworth Cons. 
School Dist. v. Thompson, supra). (5) 
The word “owner” in Code (1897) § 
2816, authorizing the owner to repur- 
chase on abandonment, means the 
present owner of the tract from which 
it was originally acquired, as distin- 
guished from the owner at the time of 
the acquisition. Waddell v. Aurelia 
Cons. Independent School, 190 Iowa 
400, 175 NW 65. (6) 'Under Code 
(1873) § 1828, providing for reversion 
upon abandonment and repurchase by 
the owner, where such owner had nei- 
ther paid nor tendered the purchase 
price nor the value of improvements, 
he was not entitled to the land. Oak 
Dale Independent Dist. v. Fagan, 94 
Iowa 676, 63 NW 456. ‘ 


Reversion as affecting right to 
provements see infra § 501. 


owner Lazarus v. Morris, 


29 Pa, 


im- 


62. Waddell v. Aurelia Cons. In- 
dependent School, 190 Iowa 400, 175 
NW 65. 

63. Waddell v. Aurelia Cons. In- 
dependent School Bd., supra. 

64. Waddell v. Aurelia Cons. In- 


dependent School Bd., supra. 
65. See statutory provisions, 


[a] Thus a school district, having 
purchased land in incorporated city 
by warranty deed, takes full title 
thereto free from any vested rever- 
sion to the grantor or to any per- 
son claiming through him. Des 
Moines Independent School Dist. v. 
Smith, 190 Iowa 929, 121 NW 1. 


{b] Lot in unincorporated village, 
conveyed to a board of education is 
within the exception. Cavendish v. 
Blume Coal, etc., Co., 72 W. Va. 643, 
78 SE 794. ; 


66. Ind.—Fall Creek School Tp. v. 


Shuman, 55 Ind. A. 232, 103 NE 677. 
Ky.—Jefferson County Bd. of Ed- 


ucation v. Littrell, 173 Ky. 78, 190° 
SW 465. 
Mont.—Cascade County School 


Dist. No. 42 v. Pribyl, 82 Mont. 295, 
267 P 289. 


Oh.—May v. Board of Education, 
12 Oh. A. 456. 


Okl.—Priddy v. Cotton County 
School Dist. No. 78, 92 Okl. 254, 219 
P 141, 39 ALR 1334. 


Pa.—Waits v. Bailey, 192 Pa. 562, 
44 A 262; Courtney v. Keller, 4 
Pennyp. 38. See Butz v. Romig, 17 
Pa. Dist. 1 (under a grant to school 
district of land “for establishment 
and support of common schools in 
district according to law” a convey- 
ance by school district of land will 
not necessarily be diversion of it 
from purpose of grant so as to cause 
reversion to original grantor). 


_ fa] Thus, where a grant of land 
in fee to a school board provides 
“that in case the school law now in 
existence should be abolished, and 
the public school cease to exist” the 
land should revert, the word “and” 
in the clause quoted should be read 
“or,” and when there was an aban- 
donment of the use for the purpose 
of a schoolhouse the right of the 
school board ceased. Courtney v. 
Keller, 4 Pennyp. (Pa.) 38. 


[b] Abandonment contrary to 
statute requiring a reopening and 
reéstablishment of the school will 
work a defeasance of the school dis- 
trict’s title. Fall Creek School Tp. 
ys Shuman, 55 Ind. A. 232, 103 NE 
1%. 


{c] Additional use of property 
for producing oil-will not warrant 
a reversion by virtue of a clause in 
the grant for reversion upon breach 
of a condition subsequent. Priddy v. 
Cotton County School Dist. No. 78, 
92 Okl. 254, 219 P 141, 39 ALR 1334. 


{d] Intermittent use by a teacher 
of another: district is not sufficient 
to prevent reversion to the grantor 
as not being used for school pur- 


poses. Richey v. Corralitos Union 
School Dist., 67 Cal. A. 708, 228 P 
348. 

[e] Option clause.—(1) Provision 


of a deed that, when no longer used 
for school purposes, grantor, “or any 
one else owning the land: at that 
time, is to have the land at. the spec- 
ified price of $60,” is not a reverting 
clause (Corpier v. Thomason, 155 
Ark. 509, 244 SW 738), (2) but is 
merely an optionary clause granting 
a definite right to repurchase 
(Corpier v. Thomason, supra)- 


[f] Use for board meetings does 
not prevent reversion. Jefferson 
County Bd. of Education y. Littrell, 
173 Ky. 78, 190 SW 465. 


{g] Use for storage purposes (1) 
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the sufficiency®’ or insufficieney®*® of such provisions 
being dependent upon the terms of the particular 
conveyancée,°® and the grantor may, where the right 
accrues, take possession.‘° In such event the title 
revests in him,’! and is not divested by notice of 
objection given later.72 That land has reverted to 
defendant grantor upon abandonment of use for 
school purposes, advanced as a defense in an ac- 
tion for damages for removal of district property, is 
not a collateral attack on the deed.7* 


Effect of statutory provisions. Where reversion 
is provided for both by statute and by a provision in 
the conveyance, the latter is to be construed in the 
light of the former.’* A statutory requirement that 
land acquired be conveyed in fee simple‘’ does not 
affeet_a provision for reversion contained in the 
deed.*® The fact that a school board may be pre- 

vented by a taxpayer from improving property from 
the publie funds because of the defeasance clause 
under which it is held does not enlarge the right 
of the grantor to take possession of the property in 


contravention of his conveyance of it to be forfeited — 


only when it has ceased to be used for school pur- 
poses.** 


Invalid deed. Where a deed of land for school 
purposes is invalid because of the illegality of the 
organization of the school district to which it is 
made, a reverter clause in such deed is of no va- 
lidity,7® and where the district has issued its bonds 
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and erected a schoolhouse upon such land, the gran- 
tor, on retaking possession of the land, must accept 
the same subject to any trust which might exist in fa- 
vor of the bondholders as against the school direc- 
tors,’® if nothing has intervened to cause the gran- 
tor to change his position.®° 


Expiration or abrogation of condition. The right 
of reversion contained in a deed of property condi- 
tioned upon its use for school purposes may be pre- 
cluded by use of the property for such purposes for 
a long time.*! A condition subsequent in a deed of 
land for school purposes for reversion upon abandon- 
ment of use for school purposes is not abrogated by 
a consolidation of districts.§? 


Creation of new district. Neither a statute author- 
izing the creation of a new district in the place of 
the district to which the conveyance was made’? 
nor actual creation of such new district pursuant 
to such statute justifies a reversion of the property.®* 


What constitutes abandonment. Mere intention 
to change the site of a school and the letting of a 
contract to build on such new site is not an aban- 
donment within the meaning of a reversion clause 
in the deed.8® The rule of reversion is not affected 
by the fact that the abandonment working the re- 
version was pursuant to a statute enacted subsequent 
to the grant,§® was by the unauthorized order of the 
county superintendent,®* nor by the fact that cen- 


for abandoned school furniture 
(Richey v. Corralitos Union School 
Dist., 67 Cal. A. 708, 228 P 348; Jef- 
ferson County Bd. of Education v. 
Littrell, 173 Ky. 78, 190 SW 465; 
Beaver Tp. School Dist. v. Burdick, 
51 Pa. Super. 496) (2) or for books 
of a public library (Richey v. Cor- 
ralitos Union School Dist., supra) 
does not prevent reversion to the 
grantor. 


’ 67. See cases infra this note. 


[a] Condition subsequent.— (1) 
Waterford, ete, Tps., Fractional 
School Dist. No. 9 v. Beardslee, 248 
Mich. 112, 226 NW 867; Halpin v. 
Rural Agr icultural School Dist.) No: 
9, 224 Mich. 308, 194 NW 1005; West 
Paterson Bd. of Education v. Brophy, 
90°N. J. Eq. 57, 106 A 32.° (2) Mere 
cessation of use in such case does 
not work a reversion. West Pater- 
son Bd. of Education v. Brophy, su- 
pra. 

[b] Conditional limitation.—(1) 
Land deeded to a school board with 
a conditional limitation reverts im- 
mediately to the heirs of the gran- 
tor upon the happening of the event. 


May v. Board of Education, 12 Oh.. 


A. 456, 461. (2) A lease to a school 
district “so long as it shall be used 
for school purposes” is on a condi- 
tional limitation. Beaver Tp. School 
Dist. v. Burdick, 51 Pa. Super. 496. 


[c] Determinable fee.—Battistone 


v. Banulski, 110 Conn. 267, 147 A 
820; Malone v. Kitchen, 79 Ind. A. 
119, 1387 NE 562; Williams v. Mc- 


Kenzie, 208 Ky. 376, 262 SW 598. 
68. See cases infra this note. 


{a] Description of power.—Hollo- 
mon v. Stewart County Bd. of Edu- 
cation, 168 Ga. 359, 147 SE 882; 
Heaston v: Randolph County, 20 Ind. 
398; Hanna v. Washington School 
Tp., 73 Ind. A. 382, 127 NE 583; Brid- 
well v. McGrew, 378 Ky. 334, 14 SW 
(2d) 1085; West Paterson Bd. of Ha- 


ucation v. Brophy, 90 N. J. Eq. 57, 
106 A’ 32; Tucker v. Smith, 199 N. 
C502, 4154 (SE 826%) 2 T. W. “Phillips 
Gas, etc., Co. v. Lingenfelter, 262 Pa. 
500, 105 A 888, 5 ALR 1495; Walker 


v. Shelby County School Bd., 150 
Tenn, 202, 263 SW 792. 

[b] Fee simple.—(1) Lone Oak 
Graded School Dist. v. Gentry, 220 


Ky. 703, 295 SW 1063. (2) Deed pro- 
viding for reverter if property was 
not used for school purposes does not 
convey fee-simple title merely be- 
cause no limitation was contained in 
habendum clause (Bowling v. Grace, 
219 Ky. 486, 293 SW \964; Taylor 
v. BHastland County School, (Tex. 
Civ. A.) 229 SW 670), (3) the words 
therein “for school purposes” simply 
designating the beneficiaries, and not 
expressing conditions, especially in 
view vot Rev, VSt..varts. WELOG yy a0. 
Wilson v. Eastland County School, 
(Tex. Civ. A.) 229 SW 669. 


69. See cases supra notes 67, 68. 


70. Steele v. Rural Special School 
ae No. 15, 180 Ark. 36, 20 SW (2a) 


[a] Official declaration of aban- 
donment is not necessary. Steele v. 
Rural Special School Dist. No. 15, 


180 Ark. 36, 20 SW (2d) 316. 


71. Steele v. Rural Special School 
Dist. No. 15, supra. 


72. Steele v. Rural Special School 
Dist. No. 15, supra. 


73. Cascade County School Dist. 
Be 42 v. Pribyl, 82 Mont. 295, 267 P 
289. 


74. Hopkins Vv. 
School Dist., 173 Iowa 438, 151 NW 
443, 155 NW 168. 


75. See supra § 448. 


76. Webster County Bd. of Educa- 
tion v.. Gentry, 233 Ky. 35, 24° Sw 
(2d) 910; Ritter v. Edmonson Coun- 


Sherman Ep. 


ty Bd. of Education, 151 Ky. 578, 152° 


SW 564, 150 Ky. 847, 151 SW 5 


77. Breathitt County Bd. of Edu- 
gation v. Back, 214 Ky. 284, 283 SW 


78. Calloway Bank v. 
Mo. A. 72, 238 SW 844. 


79. Calloway Bank vy. 
pra. 


80. Calloway Bank v. Ellis, supra. 


81. Jordan y. Hendricks, (Ind. A.) 
173 NE 288; Trego County v. Hays, 
93 Kan. 829, 145 P 847. 


82. Waddell v. Ravalli County 
zaeel Dist. No. 3, 79 Mont. 432, 257 


Consolidated school districts see 
supra § 96 


83. Breathitt County Bd. of Educa- 
ee v. Back, 214 Ky. 284, 283 SW 


84. Breathitt County Bd. of Edu- 
cation v. Back, supra. 


[a] Release by trustees of old dis- 
trict will not work a reversion where 
the property has not been abandoned. 
Breathitt County Bd. of Education v. 
Back, 214 Ky. 284, 283 SW 99. 


85. Ritter v. Edmonson County Bd. 
of Education, 150 Ky. 847, 151 SW 
beaLog dys 578, 152 SW 564. 


86. Carter v. Liberty School TDs 
70 Ind. A. 604, 123 NE 645. 


[a] Reason for rule.—Conditions © 
of the grant cannot be affected nor 
rights thereunder be impaired by sub- 
sequent legislation. Carter v. Liber- 
by Sere Tp., 70 Ind. A. 604, 123 NE 


Ellis, 215 


Ellis, su- 


: biyesieg property generally see supra 


87. Hopkins v. Sherman Tp. School 
ee Sie Iowa 438, 151 NW 443,:155 


i - For later cases, developments and changes in the law see Annotations, same title and section number, 


f 
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tralization of the school district by a vote of the 
people caused the abandonment.8§& Under the rule 
that mere nonuser, short of the period of limitations, 
is not sufficient to prove an abandonment, treated 
elsewhere in this work,’® suspension of school for a 
period less than the period of limitations does not 
constitute such abandonment as to warrant rever- 
sion.°° Mere resolutions concerning repairs to a 
building are not material on the question of abandon- 
ment.?? 


[§ 464] b. School Buildings and Rooms—(1) Au- 
thority and Duty To Provide—(a) School Voters, 
Boards, and Officers—aa. In General. The powers 
and duties of districts and other local school organ- 
izations, and of their boards or officers, relative to 
the provision of buildings for school purposes are 
governed by the terms of the statutes relating there- 
to,°? and are such only as are expressly or impliedly 
conferred or imposed by such statutes.9* 


[§ 465] bb. Duty of School Boards or Officers. It 


is the duty of the proper authorities to provide rea- 
sonable and convenient accommodations for all the 
school children in the district,®+ as statutes in some 
jurisdictions provide.®® In some jurisdictions stat- 
utes provide that upon a petition showing that a 
designated number of children of school age reside 
more than a stated distance from established schools, 
the school board must provide an additional school.°® 
This duty, however, is subject to the limitation that 
where the cost of the building will exceed the lim- 
it of indebtedness the mandate of the statute is not 
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The duty is not excused by a failure of 
the voters to authorize the construction of a build- 
ing®® nor by the fact that the only available build- 
ing is not suited for such use.®® Permitting? or re- 
quiring” children of one district to attend schools in 
other districts is not a compliance with the statu- 
tory duty to provide schools.* 


Rooms. A statutory guaranty of a common school 
district to furnish rooms for a county high school 
does not obligate the district to furnish rooms for 
a community high school which has succeeded the 
county high school. 


[§ 466] cc. Construction of Buildings and Rooms 
—(aa) In General. The power and duties of dis- 
tricts and other local school organizations. and of 
their boards or officers relative to authorizing the 
construction of buildings or rooms for publie school 
purposes are governed by the terms of the statutes 
relating thereto,® and are such only as are expressly 
or impliedly conferred or imposed by such statutes.® 
All statutes granting and defining such powers should 
be construed not only as a grant of power to such 
boards or officers, but also as a limitation thereon.? 
So where the municipality has restricted the build- 
ing in the district ‘to building for residential pur- 
poses,* the statutory right of a separate school to 
build a school building is governed by such munici- 
pal restriction.® 


[§ 467] (bb) Submission to Voters.1° In some 
jurisdictions statutes provide that school boards have 


Power to close school for years see 
infra § 1059. 


88. May vy. Board of Education, 12 
Oh. A. 456. 


89. See Abandonment § 11. 


-90. Robie v. Sedgwick, 35 Barb. 
(N. Y.) 819 [aff 4 Abb. Dec. 73, 5 
Transcr. A. 151]; Wheaton y. Fernen- 
baugh, 8 Oh. A. 182. 


91. Beaver Tp. School Dist. v. Bur- 
dick, 51 Pa. Super. 496. 


92. See cases infra this section; 
and passim §§ 464-473. 


93. Kretchmer v. Barnes County 
School Dist. No. 12, 34 N. D. 4038, 158 
NW 998, 996 [cit Cyc]. 


94. York Tp. School Dist.’s Pet., 
10 Pa. Dist. 687, 15 YorkLegRec 74; 
Ex p. Gallagher, 31 N. B. 472 (suffi- 
cient accommodations). 


[a] Requirement of reasonable ac- 
commodation is construed to mean 
reasonable and convenient accommo- 
dations at convenient schoolhouses of 
the district (York Tp. School Dist.’s 
Pet., 10 Pa. Dist. 687, 15 YorkLegRec 
74) (2) and not as requiring that all 
be seated in one particular building 
in their immediate neighborhood 
(York Tp. School Dist.’s Pet., supra). 


Mandamus to compel provision of 
accommodations see Mandamus § 333. 


95. See statutory provisions. 


[a] In Indiana (1) it is the duty 
of the school township trustees to 
provide buildings for the _ schools. 
State v. Howard, 174 Ind. 358, 92 NE 
115; Washington Tp. Advisory Bd. v. 
State, 164 Ind. 295, 73 NE 700. (2) 
Effect of statutory provision impos- 
ing duty of constructing a_ school 


pbuilding on statutory provision giv- 


ing township trustee discretion to do 
so see infra § 469. 


96. See statutory provisions; and 


cases infra this note. 


fa] In North Dakota (1) the require- 
ment of L. (1911) c 266 § 82 that a 
petition for a school show nine chil- 
dren of school age living within two 
and one-half miles of the school is 
complied with by a petition showing 
eleven children of school age. Wulf- 
kuhl v. Galehouse, 40 N. D. 172, 168 
NW 620. (2) The distance of two and 
one-half miles is measured by roads 
actually opened and passable (State 
v. Mostad, 34 N. D. 330, 158 NW 349) 
(3) and not by section line roads not 
opened (State v. Mostad, supra) (4) 
nor by straight lines as the crow flies 
(State v. Mostad, supra). (5) That 
no site is available within the stipu- 
lated distance of all children of school 
age does not excuse compliance with 
the statute when a site is available 
within the stipulated distance of the 
homes of nine of the children. State 
v. Mostad, supra. (6) That a school 
in another district is within the stat- 
utory distance does not relieve the 
district of the duty, to provide a school 


(Wulfkuhl v. Galehouse, supra; State |, 


v. Mostad, supra), (7) since such oth- 
er school may refuse to receive them 
(see infra §§ 993-998). 


97. Smith v. State, 
120 NE 660. 

Limitation of amount of indebted- 
ness see infra §§ 626-647. 


98. School Dist. No. 7 v. Peo., 186 
Ill. 331, 57 NE 780; Peo. v. Pearson, 
234 Ill. A. 313. 


99. Peo. v. Pearson, supra. 
1. See infra § 994. 
2. See infra § 993. 


3. Peo. v. Covalt, 297 Ill. 621, 131 
NE 106; Peo. v. Pearson, 234 Ill, A. 
313; State v. Summers, 118 Nebr, 189, 
223 NW 957. 


187 Ind. 594, 


4 Sheridan County School Dist. 
No. 19 v. Sheridan Community High 
School, 130 Kan. 421, 286 P 230. 


5. See cases infra this section; 
and passim §§ 466-472. 


6. Martin Salt Co. v. Reno County 
School Dist. No. 136, 31 F. (2d) 155; 
Baker v. Du Page County, 224 Ill. A. 
167; Kretchmer v. Barnes County 
School Dist. No. 12, 34 N. D. 403, 158 
NW 9938, 996 [cit Cycl; Antin v. Un- 
ion High School Dist. No, 2, 130 Or, 
461, 280 P 664, 66 ALR 1271. 


[a] High school building cannot 
be constructed by a county school dis- 


trict. Martin Salt Co. v. Reno Coun- 
ite School Dist. No. 136, 31 F: (2a) 


[b] Proceedings to erect graded 
school building for the use, and at the 
expense of, one school township are 
not governed by statutory provisions 
concerning the erection of joint school 
buildings, or joint graded school 
buildings by more ‘than one school 
corporation, or a graded high school 
building by a single township. State 
v. John, 170 Ind. 233, 84 NE*1. 


7. State v. Lyons, 37 Mont. 354, 96 
P 922. 


[a] In Wisconsin, in view of Rev. 
St. (1878) § 4384, providing that 
schoolhouses shall be built out of 
funds provided for such purpose, the 
power is limited to such case. Nevil 
v. Clifford, 63 Wis. 435, 24 NW 65. 


Construction of statutes relating to 
powers of school boards or officers 
generally see supra § 203. 


8. See Municipal Corporations §§ 
357-360. 

9. Toronto v. Board of Trustees, 
[1926] A. C. 81, [1925] 3 DomLR 880. 


10. Election to authorize construc- 
tion see infra § 474. 
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power to build schoolhouses when directed by vote of 
the district to do so,1! and in such jurisdictions until 
the electors have been consulted the officials have no 
Such a statutory 
requirement has been held limited to rural districts.*? 
The power of the electors to authorize the construc- 
tion of a building or rooms for public school pur- 
poses is sometimes subject to the requirement that 
funds be provided for such purpose.*+ 
statutes the voters are authorized to determine the 
The power is ministerial in 
character,!® rather than legislative,1* and cannot 


power to build such schoolhouse.” 


cost of the building.® 


11. See statutory provisions. 


12. Dak.—Farmers’, etc., Nat. Bank 
v. School-Dist. No. 538, 6 ‘Dak. 255, 42 
NW 767. 


Kan.—Cline v. Wettstein, 
404, 161 P 617, 162 P 271. 


Mich.—Battle Creek Public Schools 
v. Kennedy, 245 Mich. 585, 223 NW 
359. 


Minn.—State v. Anderson, 164 Minn. 
134, 204 NW 925. 


Mont.—State v. Lyons, 37 Mont. 
354, 96 P 922. ; 


Nebr.—Mizera vy, Auten, 
- 239, 63 NW 399. 


N. D.—lIverson v. Williams School 
Dist., 42 N. D. 622,172 NW 818; Hen- 
derson v. Long Creek School Dist. No. 
2, 41 N. D. 640, 171 NW 825, 826 [cit 


99 Kan. 


45 Nebr. 


Cyc]; Capital Bank v. Baines County 
School-Dist. No. 53, 1 N. D. 479, 48 
NW 3638. ; 


Wash.—Stimson Timber Co. v. Ma- 
son County, 97 Wash. 205, 166 P 251. 


[a] In Tllinois’ (1) a township 
board of education cannot, in view of 
School L, (1889) art 8 § 41, giving the 
township board of education the pow- 
ers and duties of district directors, 
and art 5 § 31, prohibiting a board of 
directors from erecting a school house 
without a vote of the people, erect a 
school building. Greenwood v. Gme- 
lich, 175 Ill. 526, 51 NE 565. (2) Un- 
der Act (1865) § 48, making it unlaw- 
ful for the board of directors to build 
a schoolhouse without an election 
duly called, in the absence of any 
such election the act is null and void. 
Cumberland County Dist. No. 3 v. 
Fogleman, 76 Ill. 189. (3) So direc- 
tors of a community high school dis- 
trict cannot construct a temporary 
school building without authorization 


by vote. Bohn y. Stubblefield, 238 Ill. 
A. 453. 
[b] Void election (1) at which 


bonds for building a schoolhouse were 
voted is not a compliance with the 
statutory requirement so as to author- 
ize the building. Stimson Timber 
Co. v. Mason County, 97 Wash. 205, 
166 P 251. 
was at a special meeting which is void 
because of not having been called by 
the board, the decision for erection of 
a school building is invalid.. Cline v. 
Wettstein, 99 Kan, 404, 161 P 617, 162 
il 


13. Gaddis v. Lincoln School Dist., 
92 Nebr. 701, 139 NW 280. 


[a] Repeal of statutory require- 
ment that electors decide whether 
money should be borrowed or bonds 
issued for the construction of a build- 
ing removed the necessity of submit- 
ting the question of erection of a city 
school building to the electors. Gad- 
dis v. Lincoln School Dist., 92 Nebr. 
701, 139 NW 280. 


(2) Where the election. 
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Under some 


[b] So far as within powers of 
voters directions given by a rural dis- 
trict in meeting must be carried out. 
Gaddis v. Lincoln School Dist., 92 
Nebr. 701, 139 NW 280. 


14. Mizera v. Auten, 45 Nebr. 239, 
63 NW 399. 


15. Sherman County School Dist. 
No. 35 v. Randolph, 57 Nebr. 546, 77 
NW 10738; Gehling v. School-Dist. No. 
56, 10 Nebr. 239, 4 NW 1023. 


16. Iverson v. Union Free High 
Ben ook Dist., 186 Wis. 342, 202 NW 
788. 


17. Iverson v. Union Free High 


School Dist., supra. 


18. Iverson vy. Union 
School Dist., supra. 


19. Iverson v. Union 
School Dist., supra. 


20. Iverson v. Union 
School Dist., supra. 


21. Iverson v. Union 
School Dist., supra. 


22. Iverson v. Union 
School Dist., supra. 


23. Conn.—Sheldon Vv. 
Sehool Dist., 25 Conn: 224: 


Kan.—Woodson v. Kingman,.County 
Soe Dist. No. 28, 127 Kan. 651, 274 
P 728. 


Nebr.—Sherman County School 
Dist. No. 35 v. Randolph, 57 Nebr. 546, 
77 NW 1073; Gehling v. School-Dist. 
No. 56, 10 Nebr. 239, 4 NW 1023. 


N. Y.—Lawson v. Lincoln, 86 App. 
Dive uciiiimaSion INNES 6.G6ieel iba Lio. Nes No 
636 mem, 71 NE 1133 mem], 


N. D.—Iverson v. Williams School 
Dist., 42 N. D. 622, 172 NW 818. 


Pa.—Rittenhouse v. Creasy, 12 Luz 
LegReg 14. 


24. Ind.—Smith v. State, 187 Ind. 
594, 120 NE 660; Crist v. Brownville, 
10 Ind. 461. 


Iowa.—James v. Stanley Cons. In- 
dependent Dist., 194 Iowa 1224, 191 
NW 60; Knaack v. Black Hawk School 
Tp., 179 Iowa 410, 161 NW 446. 


Ky.—Boll v. Ludlow, 234 Ky. 812, 
29 SW (2d) 547. 


Mo.—Martin v. Bennett, 139 Mo. A. 
PA ANP TER 


Oh.—Brannon v. Tiro Cons. School 
Dist. Bd. of Education, 99 Oh. St. 369, 
124 NE 235; State v. Chester Tp. Bd. 
of Education, 25 Oh. Cir. Ct. 424. 


Pa.—Gaston v. Meadville Schools, 
5 Pa. Dist. 549, 18 Pa. Co. 265. 


[a] In Tennessee the board of 
school directors has the right, with- 
in the limits of the law, to build 
schoolhouses needed to attain the end 
designed by the school laws. State v. 
Watson, (Ch. A.) 39 SW 536. 


{[b] Addition to school building (1) 


Free High 


Free High 
Free High 
Free High 
Free High 


Centre 
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be exercised to gratify whim,!® eaprice,!® or pas- 
sion,?° but must be exercised in good faith?! and in 
the public interest.2? In other jurisdictions the pow- 
er of determining the necessity for and the kind of 
schoolhouse is confided to the inhabitants of the 
school districts.?3 


[§ 468] (cc) Boards or Officers—aaa. In General. 
In a number of jurisdictions determination of the 
kind of building or room to be constructed is in the 
power of a board or officers.?4 
that the county superintendent and school trustees 
alone are judges of the necessity for a new school 


Thus it has been said 


used for primary school in order to 
house a ward school is authorized by 
a Statute giving the board of the dis- 
trict power to establish a school of 
higher grade than primary (Martin v. 
Bennett, 139 Mo. A. 237, 122 SW 779), 
(2) providing there is no necessity for 
a division of the district into primary 
and ward schools (Martin v. Bennett, 
supra). (3) Directors have the power, 
without consulting the electors, to 
erect an addition to the building, even: 
though Kirby Dig. § 7614 requires au- 
thorization of the electors to build a 
school building. King v. Tuggles, 140 
Ark. 405, 215 SW 613. (4) But school 
directors have no power to build an 
additional room to the schoolhouse 
owned by the district without a vote 
of the people of the district, where 
such room was not needed for the ac- 
commodation of the pupils of the dis- 
trict, but was to be rented to the di- 
rectors of the community high school 


district. Kuykendall v. Hughey, 224 
Tl, A. 550. 
[c] Separate schools.—(1) School 


boards may, without special author- 
ity, erect in the district such build- 
ings aS may be deemed advisable for 
the separate use of white and colored 
children, regardless of the question 
whether or not they have the legal 
right to prohibit colored children from 
attending a white school. Kingfisher 
Ba. of Education v. Kingfisher County, 
14 Okl. 322, 78 P 455. (2) Exclusion 
of children on ground of color see in- 
fra § 983. 


[d] Reconsideration.—Subject to 
contract rights either the original 
board (State v. Chester Tp. Bd. of 
Education, 25 Oh. Cir. Ct. 424) (2) or 
its Successor may reconsider the ne- 
cessity of providing a school building 
(State v. Chester Tp. Bd. of Educa- 
tion, supra). 


fe] Whether location is necessary 
and convenient is a question for the 
trustees. Crist v. Brownville Tp., 10 
Ind. 461 (majority). 


{f] Surplusage in a petition for a 
school tax that the building erected 
be a brick building does not affect the 
power of the directors to authorize 
the erection of a frame building. 
Knaack v. Black Hawk School Tp., 179 
Iowa 410, 161 NW 446. 


[g] Construction authorized.—Un- 
der a statute creating an independent 
school district, and providing in effect 
that the board of trustees are author- 
ized to purchase building sites and 
erect thereon, furnish and equip need- 
ed school buildings in the district, the 
trustees of such a district, in pro- 
ceeding to erect a building thereon, 
acted within their legal authority. 
Davis v. Hemphill, (Tex. Civ. A.) 243 
Sw 691. 


Discretion of board or officers see 
infra § 469. 


sty. of board or officers see supra § 


For later cases, developments and changes in the law see Annotations, same title and section number, 


- 


“§§ 468-469] 


building*® and their action cannot be questioned by 
the taxpayers of the district.2° School directors au- 
thorized to purchase land and to erect a building 
thereon will be enjoined from building on land pre- 
viously conveyed in trust for the county.2” It has 
been said to be proper to build an additional school- 
house if necessary,** to provide a temporary build- 
ing for immediate centralization of schools,?® to 
erect one building adequate for both primary and 
high schools where both departments are necessary,?° 
and, in view of the statute authorizing abandonment 
of a school house only upon written consent of a 
majority of the voters of the district,?! upon the 
petition of the voters to rebuild a schoolhouse which 
has been destroyed by fire.*? In the building of a 
schoolhouse to serve present needs it is proper for 
the school authorities to go beyond the immediate 
necessity and make reasonable provision for what 
the district seems likely soon to need for the service 
and accommodation of the increasing population and 
scholars.** In the absence of legislative authority 
a rural high school and an ordinary school district 
eannot construct a single building for their joint 
use.2* A statutory provision for centralization of 
schools upon vote of the people does not affect the 
power of school directors to build a school house 
where the people do not act in the manner pre- 
seribed.?° 


Residence for teachers. Constitutional provisions 


25. School Dist. No. 1 v. Jameson, [a] 
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authorizing the legislature to establish and make suit- 
able provision for the support and maintenance of 
public free schools, providing that a part of revenue 
derived from taxes be set aside for the benefit of 
such schools, and that certain additional taxes may 
be imposed for the maintenance of such schools, 
clothe the legislature with authority to authorize lo- 
cal school boards to construct and operate dormi- 
tories for teachers where necessary.*® 


Provision of funds. In some jurisdictions the pow- 
er of school boards or officers to authorize the erec- 
tion of a school building is subject to the requirement 
that funds for doing so be provided*®’ or available 
for such purpose when completed;** and hence 
under such rule the erection of a schoolhouse can- 
not be undertaken where such funds cannot be pro- 
vided, because of the fact that the district indebt- 
edness is already beyond the constitutional limit.®® 


Repeal of statutes. Under the general rule that 
repeals of statutes by implication are not favored*® 
repeal by implication of statutes authorizing school 
boards or officers to construct a school building or 
school rooms is not favored.*! 


[§ 469] bbb. Discretion. Where the power of de- 
termining the necessity for, and the kind of, school- 
house is confided in boards or officers,*? the exercise 
of such power is within the discretion of the board 
or officers, within the limits defined by the statute,*3 


In Indiana (1) the power of 
school trustees to build suitable hous- 


15 SW 1, 779, 12 KyL 719. 


26. School Dist. No. 1 v. Jameson, 
supra. 


27. Tarbell’s App., 129 Pa. 146, 18 
A 758. 

28. Wood v. Farmer, 69 Iowa 533, 
29 NW 440 (subdistrict); Re Medora 
School Section No. 4, 23 Ont. L. 523, 2 
OntWN 985, 18 OntWR 992 (duty 
when necessary); Carr v. Casey Tp. 
Public School Bd., 17 OntWN 27. 


29. James v. Stanley Cons. Inde- 
pendent Dist., 194 Iowa 1224, 191 NW 
60. 


30. Smith v. State, 187 Ind. 594, 120 
NE 660. 


[a] Revocation of decision to erect 
a high school building in addition toa 
primary building may be made by a 
school township trustee’s successor. 
Smith v. State, 187 Ind. 594, 120 NE 
660. 


31. See infra § 491. 


32. Washington Tp. Advisory Bd. 
v. State, 164 Ind. 295, 73 NE 700. 


33. Little v. State Bd. of Educa- 
tion, (N. J. Sup.) 142 A 432; Burling- 
ton v. Burlington, 98 Vt. 388, 127 A 
892; Greenbanks v. Boutwell, 43 Vt. 
207. But see Neale v. Foster Tp. 
School Dist., 20 Pa. Dist. 467 (in exer- 
cising discretion as to building school- 
house directors are limited to district 
requirements). 


34 Stewart v. Gish, 109 Kan. 206, 
198 P 259. 


[a] Reason for rule.—Since a rural 
high school and an ordinary school 
district are separate organizations, 
construction of a joint building would 
involve a divided control. Stewart v. 
Gish, 109 Kan. 206, 198 P 259. 


35. Mercur v. Nether Providence 
Tp. School Dist., 8 Del. Co. (Pa.) 269. 


36. Adams v. Miles, (Tex. Civ. A.) 
300 SW 211. 


UpaetCe dics! 


tory authorization for the erection of 

a dwelling for school-teachers is con- 

tained in L. (1913) p 395, a special act. 

ea v. Lee, 119 Wash. 691, 206 P 
27. 


37. Blakely v. Singletary, 138 Ga. 
632, 75 SE 1054; Knaack. v. Black 
Hawk School Tp., 179 Iowa 410, 161 
NW 446; Wright v. Leavenworth Bd. 
of Education, 106 Kan. 469, 188 P 439. 


[a] In Indiana (1) the broad vow- 
er of school trustees to build suitable 
houses, given by Burns Rev. St. 
(1901) § 5920, is limited by §§ 5914, 
5920, 5975, 5978 (Scott v. Goshen, 162 
Ind. 204, 70 NE 79) (2) so that no 
power exists, even though the com- 
mon council consents, as provided by 
section 5978, unless the means to 
erect the building have been provided 
(Scott v. Goshen, supra) (3) or un- 
less there will be available funds 


when the building is completed (see 


infra note 38). 


{[b] Private contributions.—(1) 
Gen. St. 1915, § 9080, and section 9081, 
as amended by Laws 1917 c 268 § 1, 
since amended by Laws 1919 c 262 § 
1; and Gen. St. 1915 § 11378, as 
amended by Laws 1917 c 324 § 1 
since amended by Laws 1919 c 308 
§ 1, authorizing voting of bonds for a 
school building and requiring board 
to complete within estimated cost 
thereof and not create a deficiency, 
do not prevent board from acceptin? 
and expending, in addition to proceeds 
of bonds voted and a tax, money con- 
tributed by voluntary association. 
Wright v. Leavenworth Bd. of Educa- 
tion, 106 Kan. 469, 188 P 439. (2) 
That a donor contributing to building 
fund of a school board indicates that 
he expects public to derive advantages 
from building otherwise than from its 
use for strictly school purposes will 
not render the donation unavailable 
for that purpose. Wright v. Leaven- 
worth Bd. of Education, supra. 


38. See cases infra this note. 


es, under Burns Rev. St. (1910) § 5920, 
is subject to the limitation that there 
will be available funds when the 
building is completed (Scott v. Gosh- 
en, 162 Ind. 204, 70 NE 79) (2) or that , 
the means necessary have been pro- 
vided by the common council (see su- 
pra note 87). 


39. eget v. Goshen, 162 Ind. 204, 
70 NE 


gat dea limitation of indebt- 
edness see infra § 626 et seq. 


ast. See statutes [36 Cyc 1071 note 


41. See case infra this note. 


[a] In Nevada St. (1913) p 240, au- 
thorizing the county board of educa- 
tion to construct a high school build- 
ing in Wells County, is not impliedly 
repealed by St. (1913) p 368. Dotta v. 
Hesson, 38 Nev. 1, 143 P 305. 


42. See supra § 468 note 24. 


43. Conn.—Sheldon v. Centre School 
Dist., 25 Conn, 224, 


Ill. Hartmann v. Pesotum Com- 
munity Cons. School Dist. No. 52, 325 
Ill. 268, 156 NE 283; Peo. v. Scott, 300 
Ill. 290, 183 NE 299; Bohn v. Stubble- 
field, 288 Ill. A. 453, 456 [cit Cyc]; 
Lee v. Marshall Tp. High wehges Bd. 
of Education, 234 Ill. A. "141 


Ind.—Smith v. State, 187 Ind. 594, 
120 NE 660; Harrison Tp. Advisory 
Bad. v. State, 170 Ind. 439, 85 NE 18; 
Bene v. Brown, 79 Ind. A. "454, 138 NE 


Iowa.—James v. Stanley Cons. In- 
dependent Dist., 194 Iowa 1224, 191 
NW 60. 


Ky.—Boll v. Ludlow, 234 Ky. 812, 
29 Sw (2d) 547;. Warren County Bad. 
of Education v. ‘Durham, UST Keyan Toes 
249 SW 1028. 


Nebr.—Gaddis v. Lincoln School 
Dist., 92 Nebr. 701, 139 NW 280 (city 
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unless limited by vote of the electors.44 Where by 
statute provision is made for the condemnation of 
school buildings when they become in a dilapidated 
condition,*® the trustees may have a new building 
erected.4® The statutory power to issue bonds with 
which to repair or to rebuild or to construct a new 
building** vests in the school authorities discretion to 
determine what course to follow.*% Generally any 
building designed to teach any proper subject of in- 
struction may be provided.*? 


[$ 470] cec. Halls or Rooms in Connection with 
School Building. Under some statutes the school 
authorities are also authorized to provide such rooms 
or halls in connection with the school building as 
in the exercise of an honest discretion they shall 
judge the interests of the district require for the 
purposes of its schools,°° reference being had to its 
conditions and circumstances,°! such as a school- 
house with a hall on an upper floor;°? but it cannot 
use the oceasion of building a schoolhouse as a pre- 
text for making a public hall for purposes not con- 
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nected with the schools of the district,°* or for mak- 
ing rooms for the purpose of realizing profit by 
renting for pay.>* 


[§ 471] (dd) Supervision of Construction.®> In 
those jurisdictions in which the qualified voters or 
inhabitants of the school district have the power 
of directing the building of a schoolhouse,°® although 
they may designate the school board of such district 
to act as the agent of the district in superintending’ 
the construction of the school building,®? and if no 
one else is designated by the voters, such board has 
authority to superintend the construction,®® the vot- 
ers are not obliged to select the members of the school 
board as such agents,°® but may select such person 
or persons as in their judgment will best subserve 
the interests of the school districts.®° 


\ 

[§ 472] dd. Lease or Purchase of Buildings or 
Rooms for School Purposes. Power to lease a build- 
ing or rooms for the purpose of a school is general- 
ly conferred by statute.°1 Where it becomes neces- 
sary for the board or officers having the duty of pro- 


board of education). cretionary power is not surrendered Gigesmea of study see infra §§ 1067— 


N. C.—Pickler v. Davie County Ba. 
of Education, 149 N. C. 221, 62 SH 
902. 


Oh.—State v. Chester. Tp. Bd. of 
Education, 25 Oh. Cir. Ct. 424; Kin- 
singer v. De Graff Village School Dist. 
Bd. of Education, 22 OhNPNS 241. 


Pa.—Zimmerman v. Miller, 22 Pa. 
Dist. 264; Neale v. Foster Tp. School 
Dist.; 20 Pa. Dist. 467; Gaston: v. 
Meadville Schools, 5 Pa. Dist. 549, 18 
Pa. Co. 265; Mason v. Mulligan, 12 
Kulp 120. See In re West Fallowfield 
School Dist., 29 Pa. Co. 600 (directors 

have discretion of furnishing school- 
house or transportation). 


Tenn.—State v. Watson, (Ch. A.) 39 
SW 536. 


Vt.—Greenbanks v. Boutwell, 43 Vt. 
207. 

[a] Power cannot be delegated.— 
Warren County Bd. of Education v. 
Durham, 198 Ky. 733, 249 SW 1028. 


[b] Repeal of statute —A statu- 
tory provision giving a township 
trustee discretionary authority to 
build a school where given conditions 
have been fulfilled, is not repealed by 
another provision placing a positive 
duty on the township trustee in other 
circumstances. Smith v. State, 187 
Ind. 594, 120 NE 660; Flora v. Brown, 
79 Ind. A. 454, 138 NE 767. 


[ec] Statutory requirement that in 
order to construct a brick or stone 
school building the land must be 
owned in fee or leased for ninety-nine 
years is complied with by a convey- 
ance under an instrument which, al- 
though termed a lease, in reality con- 
veys a determinable fee. Delhi School 
Dist. No. 5 v. Everett, 52 Mich. 314, 17 
NW 926. 


[(d] Consolidated district school- 
house need not be built where the 
statutory provision compelling re- 
establishment of schools previously 
consolidated is being fulfilled. Good 
v. Howard, 174 Ind. 358, 92 NE 115. 


{e] Cost of building, (1) subject to 
the rule that funds be provided (see 
supra § 468), (2) is within the discre- 
tion of the school board (Knaack v. 
Black Hawk School Tp., 179 Iowa 410, 
161 NW 446; Boll v. Ludlow, 234 Ky. 
812, 29 SW (2d) 547; Warren County 
Bd. of Education v. Durham, 198 Ky. 
733, 249 SW 1028), (3) and such dis- 


by a submission to voters of the ques- 
tion of indebtedness to be incurred 
(Bell v. Ludlow, supra), (4) although 
where determination of the cost is 
given to the voters the board has no 
power to increase such cost (Sherman 
County School Dist. No. v. Ran- 
dolph, 57 Nebr. 546, 77 NW _ 1073; 
Gehling v. School Dist. No. 56, 10 
Nebr. 239, 4 NW 1023). . 


{f] . Joint schoolhouse (1) is some- 
times authorized upon proper petition 
(Harrison Tp. Advisory Bd. v. State, 
170 Ind. 439, 85 NE 18; Henricks v. 
State, 151 Ind. 454, 50 NE 559, 51 NE 
933; State v. Sweeney, 24 Nev. 350, 55 
P 88) (2) but only the majority of the 
patrons of the two districts together 
(Harrison Tp. Advisory Bd. v. State, 
supra). (38) Signatures of a majority 
of the school patrons of each former 
district to a petition is not required 
under such statute. Harrison Tp. Ad- 
visory Bd. v. State, 170 Ind. 439, 85 
NE 18. 

44. Peo. v. Scott, 300 Ill. 290, 133 
NE 299; Lee v. Marshall Tp. High 
School Bd. of Education, 234 Ill. A. 
141. See State v. Anderson, 164 Minn. 
134, 204 NW 925 (school board has 
duty to earry such instructions of 
electors into effect). 


45. See statutory provisions. 


46. School District No. 1 v. Jame- 
son, 15) SiWaoks, 9,12 Ky 719% 


[a] Order of condemnation need 
not be shown to the trustees where 
notice thereof has been given. School 
Dist. No. 1 v. Jameson, 15 SW 1, 779, 
12 KyL 719. 


47. See infra § 697. 


48. Hancock County Bd. of Edu- 
eation v. Moorehead, 105 Oh. St. 237, 
136 NE 913. 


49. Woodson v. Kingman County 
Sage Dist. No. 28, 127 Kan. 651, 274 
P 728: 


[a] Bule applied.—(1) Building 
designed for gymnasium (Burlington 
v. Burlington, 98 Vt. 388, 127 A 892) 
(2) or for the combined purpose of 
dramatics and physical education 
(Woodson v. Kingman County School 
Dist. No. 28, 127 Kan. 651, 274. P 728) 
may properly be constructed. (3) 
Play shed may be constructed under 
statutory authority to provide for 
play activities. Hopkins v. Howard, 
131 Or. 448, 283 P 18. : 


NE Greenbanks v. BoutweH, 43 Vt. 


51. Greenbanks v. Boutwell, supra. . 


52. Sheldon v. Centre School Dist., 
25 Conn. 224; George v. Mendon Sec- 
ond School Dist., 6 Mete. (Mass.) 497. 


[a] Hall as builder’s property.— 
Where a school district accepts the 
proposal of a builder to erect a school- 
house for a certain sum with liberty 
to build a public hall over the same as 
the builder’s property, he allowing 
the district to have the use of the 
hall free of charge for meetings of 
the district and for examination of 
the schools, etc., and the house is so 
built, the district has not exceeded 
its authority. George v. Mendon Séc- 
ond School Dist., 6 Mete. (Mass.) 497. 


53. Greenbanks v. Boutwell, 43 Vt. 
207. 

54 Greenbanks v. Boutwell, su- 
pra. 

55. Contracts for construction see 


infra § 505. 


Mechanics’ liens on schoolhouses 
er Mechanics’ Liens § 20 notes 65— 


56. See supra § 467. 


“ 57. Mizera v. Auten, 45 Nebr. 239, 
63 NW 399. 

* [a] In New York under the New 
York Consolidated School Law (L. 
(1894) ec 556), it is not necessary 
that a special meeting of the inhab- 
itants of a school district, calléd to 
authorize the erection of a school 
building, should give any specific di- 
rections regarding the erection of the 
building, but such matters may be 
left to the discretion of the board 
of education. Lawson v. Lincoln, 86 
App. Div. 217, 83 NYS) 667 [aff 178 
N. Y. 686 mem, 71 NE 1133 mem]. 


58. Mizera v. Auten, 45 Nebr, 239, 
63 NW 399. 

59. Mizera v. Auten, supra. 

60. Mizera v. Auten, supra. But 
see Maher v. State, 32 Nebr. 354, 49 
NW 436, 441 (appointment of a build- 
ing committee with duties which de- 
volve on the district board is error). 


Employment of superintendent of 
construction see infra § 250. 


61. See statutory provisions. 


For later cases, dovelopments and changes in the law see Annotations, same title and section number. 


§ 472] 


viding school accommodations to procure a suitable 
building or room in which to conduct a public 
school,*? as where there is no suitable schoolhouse 
in the district,®? and the school district has voted 
down a proposition to issue bonds for a new school- 
house,** or the expense is beyond its financial power 
as to bonds,®* or where the schoolhouse is out of 
repair®® or insufficient®’ or has been taken from 
the school trustees by an order of court,®* or where 
a specified number of children of school age live 
more than a designated distance from the schoolhouse 
provided,®® or where otherwise the best interests 
of the school would be subserved thereby,’° such 
board or officers are authorized to lease a suitable 
building or room for that purpose,‘ as a building 
or room which has been used for the purposes of a 
church,*? or a parochial school’® or a portion of a 
dwelling house;** and it is no defense to an action 
for the rent of such a building or room that the 
school was continued by private contributions, and 
so was continued longer than it otherwise would 
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have been,’® that the instructors were not legally em- 
ployed or duly qualified,’® or that the school funds 
have not been legally appropriated or distributed.7* 
But where the municipality has restricted the build- 
ing in the district to building for residential pur- 
poses,*® the statutory right of a separate school 
to rent a school site is governed by such municipal 
restriction.*® 


School voters. In some jurisdictions the lease or 
rental must be authorized by the voters.®° 


School boards or officers. In other jurisdictions 
the power is conferred by statute on a board or offi- 
cers, the particular board or officers depending upon 
the terms of the statute.*4 Thus the power has 
been given to a board of education’? or school 
board of directors.*® 


Purchase of building. It is essential that any 
building which is to be purchased to be used as a 
school building shall conform to the requirement of 


62. Ill.—Millard v. Bd. of Edu-|{ Dorner v. Luxemburg School Dist.}] determine the location of a school 


eation, 121 Ill. 297, 10 NE 669; Bohn 
v. Stubblefield, 238 Ill. A. 453. 


Iowa.—Scripture v. Burns, 59 Iowa 
70, 12 NW 760. 


Ky.—Cumberland Bank _ v. 
son, 77 SW 695, 25 KyL 1227. 


Mass.—Allen v. Westport School 
Dist. UNO. 2.0 to Pick. oo; Claris) V. 
Great Barrington, 11 Pick. 260. 


N. D.—Pronovost v. Brunette, 36 
N. D. 288, 162 NW 300. 


Pa.—Mansfield Borough School 
Dist. v. Mansfield High School Assoc., 
9 Pa. Dist. & Co. 113 (long term 
lease). 


Wis.—Dorner v. Luxemburg School 
Dist. No. 5, 187 Wis. 147, 118 NW 
353, 19 LRANS 171. 


[a] Discretion.—Action of the 
school board is discretionary. Kuy- 
kendall ‘v. Tittle, 245 Ill. A. 270; 
Scripture v. Burns, 59 Iowa 70, 12 
NW 760. 


[b] In Missouri (1) Rev. St. 
(1909) § 10869, giving consolidated 
school district boards power to “es- 
tablish” high schools, not relating to 
provision of buildings or sites but 
used with reference to the school it- 
self, does not prohibit the renting of 
a building for a school as provided 
by Rev. St. (1909) § 10833 and L. 
(1913) p 721 (Kemper v. Long, 278 
Mo. 290, 212 SW 871 [rev (A.) 203 
SW 632]), (2) and the power given 
by Rev. St. (1919) § 11241, to secure 
a place to house a high school, in- 
cludes power to rent a place for such 
purpose (State v. Hackmann, 295 Mo. 
453, 245 SW 553). 


63. Millard v. Bd. of Educa- 
TOMA Laliellls 29:7, 9 LO" INE 669 att 
19 Til A. 48]; Allen v. Westport 
School Dist. No. 2, 15 Pick. (Mass.) 
35; Clark v. Great Barrington,’ 11 
Pick. (Mass.) 260. 


64. Millard v. Bd. of Education, 
121 Ill. 297, 10 NE 669; Kemper v. 
Long, (Mo. A.) 203 SW 632 [aff 278 
Mo. 290, 212 SW 871]. 


65. Mansfield Borough School 
Dist. v. Mansfield. High School As- 
soc., 9 Pa. Dist.-& Co. 113. 


Limitation of amount of bonds see 
infra §§ 698-701. 


66. Scripture v. Burns, 59 Iowa 70, 


12 NW 760. 


67. Scripture v. Burns, supra; 


Simp-' 


No. 6, 137 Wis, 147, 118 NW 353, 19 
LRANS 171. 


68. Cumberland, Bank v. Simpson, 
77. SW 695, 25 KyL 1227. 


69. See cases infra this note. 


[a] Legislative policy (1) is that 
the public schools in the common 
school districts of the state shall be 
maintained in buildings which are 
Owned by the public (Pronovost v. 
Brunette, 36 N. D. 288, 162 NW 300), 
(2) so that in order to authorize the 
leasing of a building by school au- 


-thorities the conditions of the text 


rule must be fulfilled (Pronovost v. 
Brunette, supra). 


70. Scripture v. Burns, 59 Iowa 
70, 12 NW 760. 


71. See cases infra notes 72-74. 


72. Millard v. Bd. of Educatfon, 
121 Ill. 297, 10 NE 669; Swadley v. 
Haynes, (Tenn. Ch. A.) 41 SW 1066. 


[a] Text rule does not conflict (1) 
with the general rule that public 
school funds cannot be invested in 
property for religious use. Millard 
Vie bd. Sof Haducation*. loo Tll.. Ab 48 
{aff 121 Ill. 297, 10 NE 669]; Swad- 
ley v. Haynes, (Tenn. Ch. A.) 41 SW 
1066. (2) Prohibition of use of pub- 
lic school funds for property for re- 
ligious purposes see infra § 883. 


73. Dorner vy. Luxemburg School 
Dist. No. 5, 137 Wis. 147, 118 NW 
8538, 19 LRANS 171. 


74 Gould v. Eagle Creek School 
Dist. Sub-Dist. No. 3,°7 Minn. 203. 


75. Allen v. Westport School Dist. 
No. 2, 15 Pick. (Mass.) 35. 


76. Allen v. Westport School Dist. 
No. 2, supra. 

77. Allen v. Westport School Dist. 
No. 2, supra. 


78. See Municipal Corporations §§ 
357-360. 


79. Toronto v. Roman _ Catholic 
Separate Schools, [1926] A. C. 81, 


[1925] 3 DomLR 880. 


80. Starkweather v. Fox, 236 Mich. 
57, 209 NW 849; Black v. Cornell, 30 
Mo. A. 641. 


[a] Thus, where the power to rent 
a building is confided in the voters, a 
school board of a primary district is 
unauthorized to rent a building for 
school purposes. Starkweather vy. 
Fox, 236 Mich. 57, 209 NW 849. 


[b] In Nebraska (1) the power to 


necessarily includes power to rent a, 
building where necessary (Krull v. 
State, 59 Nebr. 97, 80 NW 272) (2) and 
such power is in the voters (Krull v. 
State, supra). (3) A notice calling a 
district meeting to fix the place where 
school shall be held is sufficiently 
comprehensive to justify the electors, 
assembled in pursuance of the call, 
in adopting a resolution directing the 
district board to rent a designated 
building to be used as a school-house. 
Krull v. State, supra. , 


[c] Separate building or rooms.— 
(1) By reason of the lack of power 
of directors to select a school site or 
to change the site, it follows that 
they have no power to do so indirect- 


ily by renting a building or rooms for 


school purposes at a place different 
from the school site. Black v. Cor- 
nell, 30 Mo. A. 641. (2) Power of di- 
rectors to select site see supra § 421. 
(3) Power of directors to change site 
see supra § 451. 


81. See statutory provisions. 
82. See statutory provisions. 


[a] Lease by agent.—A board of 
education may appoint one of its 
members agent to procure:a lease of 
ground for schoolhouse, and the dis- 
trict is bound by any lease within the 
agent’s authority. Elk Dist. Bd. of 
Education v. Harvey, 70 W. Va. 480, 
74 SE 507. 


[b] In New York (1) under L. I. 
City Charter (L. (1871) e¢ 461) the 
board of education composed of school 
commissioners of the different school 
wards is the responsible body for all 
expenses for public instruction within 
the city (Union College v. Coughlin, 
89 Hun 171, 35 NYS 25 [aff 159 N. Y. 
540 mem, 53 NH 1133 mem]), (2) and 
school trustees cannot contract for a 
lease amounting to more than two 
thousand dollars a year (Union Col- 
lege v. Coughlin, supra), (3) but the 
power may be exercised by the trus- 
tees as agents of the board of educa- 
a (Union College v. Coughlin, su- 
pra). 


83. See statutory provisions. 


[a] In Porto Rico the provision of 
School L. § 7, giving the school board 
of directors power to rent buildings 
for school purposes, includes the right 
to rent a building for a reasonable 
time for such purposes. Lamboglia 
v. Guayama School Bd., 13 Porto Rico 
51. 
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the law as to light, ventilation, and safety** or be 
susceptible of changes to meet such requirements.*° 


[§ 473] (b) Towns, Municipalities, and Officers 
While it has been said that a civil town- 
ship has no authority to build schoolhouses,** and 
that a town having provided on the mainland suffi- 
cient school facilities for all children entitled to 
attend the public schools is not bound to build a 
schoolhouse on a state island off the coast, to ac- 
commodate a few children there,®® especially where 
it does not appear that the town would have a right 
to build such schoolhouse without authority from 
the state,®® a town may be authorized by statute to 
determine by vote to provide schoolhouses.°°® 
municipality has power to provide school buildings 
when authorized by statute to aid in the building 
up of such schools as it may think proper,®! where 


Thereof.’ 


84. Crosbyton Independent School 
Dist. v. C. B. Live Stock Co., 254 Fed. 
753, 166 CCA 199 [certiorari den 249 
U. S. 611, 39 SCt 386, 63 L. ed. 801). 


Health regulations as to school 
buildings see Health § 62. 


85. Crosbyton Independent School 
Dist. v. C. B. Live Stock Co., 254 Fed. 
753, 166 CCA 199 [certiorari den 249 
U.S. 611, 39) SCt 386; 63 Lk: ed. 801). 


86. Authority of municipal corpo- 
ration to erect school building sce 
Municipal Corporations § 2095. 


Power of towns to erect school- 
houses see Towns [38 Cyc 635 note 
68] 


87. Hornby v. State, 69 Ind. 102. 


88. Newcomb v. Rockport, 183 
Mass. 74, 66 NE 587. See Davis v. 
Chilmark, 199 Mass. 112, 85 NE 107 
(one child of school age). 


89. Newcomb  v. Rockport, 
Mass. 74, 66 NE 587. 


90. See statutory provisions. 


[a] Building committee may be 
authorized by a vote of the town to 
construct the school building where 
by statute the power to construct is 
Subject to the vote of the town. 
Spencer v. Hartford Town School 
Dist., 87 Vt. '152,-88 A. 510. 


[b] In Rhode Island under Pub. 
Laws (1909) c 66 § 3, authorizing 
towns to vote to provide schoolhouses, 
a second story addition to a school- 
house is within such provision. Mur- 
phy v. Duffy, 46 R. I. 210, 124 A 103. 


91. Cartersville v. Baker, 73 Ga. 
686. . 


92. Carlton v. Newman, 77 Me. 408, 
1 eee. Blake vy. Sturtevant, 12 N. 
H. is 


[a] Evidence of neglect.—Where 
the district requests the selectmen to 
proceed and build the house, it is suf- 
ficient evidence of neglect and refusal 
on the part of the district to give the 
selectmen jurisdiction to build the 
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schoolhouse. Blake v. Sturtevant, 12 
N. H. 467. 
93. Poteet v. Bridges, (Tex. Civ. 


A.) 248 SW 415. 


94. See supra § 467. 
95. See cases infra notes 96-6. 
96. Baxter v. Davis, 58 Or. 109, 112 


P 410, 113 P 438. 
97. See cases infra this note. 


[a] Requirement of petition.—(1) 
A high school board of education of a 
district having a population of more 
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A 


than one thousand and less than one 
hundred thousand is within the stat- 
utory requirement that elections to 
erect a school building can only be 
called by petition of voters. O’Con- 
nor v. Evanston High School Bd. of 
Education, 288 Il], 240, 123 NE 283. 
(2) Statutory regulation as to peti- 
tion is mandatory if enforcement is 
sought prior to election (State v. 
Wyndmere School Dist., 55 N. D. 767, 
215 NW 267) (3) but directory only if 
enforcement is sought after election 
(State v. Wyndmere, supra). 


{b] Granting of petition for spe- 
cial meeting is in the discretion of the 
school board or officers. Cline v. 
Wettstein, 99 Kan. 404, 161 P 617, 162 
Pe2ils 


98. See cases infra this note. 


[a] Notice of the meeting, when 
a regular. and stated meeting previ- 
ously provided for by a regular order, 
is not required. Lake County Tp. 43 
Bd. of Education v. Carolan, 182 I1l. 
119, 55 NE 58 [rev 81 Ill. A. 459]. 


99. See cases infra this note. 


[a] Directors of district in which 
election is to be held must issue the 
eall. Routson v. Slater,, 202 Ill. A. 
487. 


[b] Recital in posted notices that 
notices were by order of the officers 
of the district in question is not proof 
that the election was called by the 
proper officers. Routson vy. Slater, 202 
Tll. A. 487. 


1. See cases infra this note. 


[a] Notice (1) must state the sub- 
ject matter to be acted on (Shires v. 
Irwin, 87 Ill. A. 111; Reed v. Acton, 
117 Mass. 384; Hopkins v. Howard, 
131 Or. 448, 283 P18) (2) and where 
it does not do so, a vote on such sub- 
ject is unauthorized (Hopkins v. 
Howard, supra). (3) A notice suffi- 
ciently explicit so as to enable the 
voters to know and understand that 
they are to vote on the building of a 
schoolhouse is sufficient. Shires v. 
Irwin, supra. (4) Notice should be 
in the statutory form (Lake County 
Tp. Bd. of Education v. Carolan, 182 
Ill. 119, 55 NE 58 [rev 81 W1l.-A, 459]),; 
(5) and a notice signed by the cor- 
poration is a substantial compliance 
with the statutory requirement (Lake 
County Tp. Bd. of Education v. Car- 
olan, supra). (6) Failure to post the 
number of notices required by statute 
voids the election (Roberts v. Eyman, 
304 Ill. 4138, 1836 NE 736) (7) as does 
failure to give notice for the required 
pene of time (Roberts v. Hyman, su- 
pra). 


[§§ 472-474 


the school district authorities unreasonably neglect - 
or refuse to do so,®? or where it has assumed con- 
trol and management of the school property under 
statutory authorization.?* 


[§ 474] (2) Proceedings To Authorize Construc- 
tion—(a) Election by Voters. 
tions in which the school electors are given the 
power to authorize construction of buildings or 
rooms for publie school purposes®* such authoriza- 
tion is evidenced by means of an election.®® 
an election may be joined with an election to au- 
thorize the issuance of bonds for such purpose.°® 
Cases relating to the various steps of holding the 
election, such as the petition for election,®’ meeting 
of board to call the election,®® the call of the elec- 
tion,®® notice,! proposal of proposition to be voted 
on,” ballot, record,* vote necessary,® and conduct 


In those -jurisdic- 


Such 


{[b] Curative statute cannot vali- 
date an election void for defective no- 
tice. Roberts v. Eyman, 304 Ill. 413, 
136 NE 736. : 


2. See cases infra this note, 


[a] Proposal to electors requiring 
a vote as to three school buildings in 
a city does not constitute independ- 
ent questions so as to make the pro- 
posal improper. Muskegon Public 
Schools-v. Vander Laan, 211 Mich. 85, 
178 NW 424. 


3. See cases infra this note. 


{a] Australian Ballot Act does not 
apply to an election to build a school- 
house. Lewis v. Community High 
School Dist. No. 95, 308 Ill. 305, 139 
NE 426. 


[b] Where vote is on several mat- 
ters, including the building of a build- 
ing for a school, the requirement of a 
majority of the votes means a major- 
ity of votes cast for all matters. 
Hysler v. Springfield School Dist. No. 
186, 272 Ill. 458, 112 NE 414. 


[c] Vote authorizing building of 
new schoolhouse.—Where the major- 
ity of ballots cast at a school election 
of which sufficient notice has been 
given are for a proposed schoolhouse 
site and for borrowing money and is- 
suing a bond, the proposition submit- 
ted being to change the schoolhouse 
site and borrow money to build a 
new schoolhouse, such ballots suffi- 
ciently indicate an intention to vote 
for the building of a new schoolhouse 
and authorize its building. Shires v. 
Irwin, 87% Ell. A. 111: 


4 See cases infra this note. 


[a] Amendment of board’s records 
to show a finding of a sufficient num- 
ber of signatures to the petition re- 
moves the invalidity of the election. 
Peo. Vv. Boys, 3260110 97," 157) Nish 
Phenicie v. St. Joseph Community 
High School Dist. No. 305 Bd. of Edu- 
cation, 326 Tl 73, 15 iN Ees4. 


[b] Parol proof of required notice 
of election is proper so that the rec- 
ord need not show such notice. Peo. 
v. Lemmon, 256 Ill. 631, 100 NE 200. 


[ec] Resolution sufficient.—Quisen- 
berry v. Hall County School Dist. No. 
6, 75 Nebr. 47, 105 NW 982. 


5. See cases infra this note. 


[a] Majority of all votes cast, re- 
quired by statute, means, as to an 
election in which a number of propo- 
sitions are submitted, a majority of 
all votes cast at the election. Hysler 
v. Springfield School Dist. No. 186, 
272 Ill. 458, 112 NE 414, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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of the election® will be found in the notes below. 
A statutory provision for contest of election of a 
person to office and for notice of such contest within 
a designated time does not apply to a school district 
election to vote on construction of a schoolhouse,’ nor 
does a statutory requirement that an action to con- 
test the right of a person to any office must be com- 
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menced within a designated time apply. That an 


election in a country district was had without booths 
is not a sufficient ground for a contest.® 


[§ 475] (b) Boards or Officers. 


public school boards or officers to determine the ne- 
cessity for and the kind of school building or room?® 
should not be interfered with by the courts1? except 
in cases where it has been manifestly abused,'? is in 
violation of law,!? or when there is misconduct.!# 
So the discretion vested in school authorities wheth- 


6. See cases infra this note. 


fa] Number of voting places.— 
Statutory provisions for school elec- 
tions require only one voting place. 
Township Bd. of Education v. Caro- 
lan, 182 Ill. 119, 55 NE 58 [rev 81 Ill. 
A. 459]. 


7. Voyen v. Eagle School Dist., 
N. D. 174, 181 NW 82. 
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8. Voyen v. Eagie School Dist., su- 
pra. 
[a] Reason for rule.—Notice of 


contest is not a commencement of an 
action. Voyen v. Eagle School Dist., 
47 N. D..174, 181 NW 82. 


9. Voyen v. Eagle School Dist., 47 
N; Ds 174, °181 NW. 82. 


fa] Reason for rule.—‘‘The elec- 
tion of a country school district is a 
kind of family affair. The electors 
are few. They meet and freely dis- 
cuss the affairs and take no pains to 
conceal their beliefs. The usual meet- 
ing place is a schoolhouse and the 
desks are used for marking ballots; 
but if there is no schoolhouse or 
church building, the election may be 
at the residence of some elector.” 
Voyen v. Eagle School Dist., 47 N. D. 
174, 176, 181 NW 82. 


10. See supra § 468. 


11. Conn.—Sheldon Vv. 
School Dist., 25 Conn. 224. 


Ill.—Bohn vy. Stubblefield, 238 Ill. 
A. 458, 456 [cit Cyc]. 


Ind.—State v. Howard, 
358, 92 NE} 115. 


Iowa.—James v. Stanley Cons. In- 
dependent Dist., 194 Iowa 1224, 191 
NW 60. 


N. C.—Pickler v. Davie County Bd. 
of Education, 149 N. C. 221, 62 SE 
902. 


Oh.—Kinsinger v. De Graff Village 
School Dist. Bd. of Education, 22 Oh 
NPNS 241. 


Pa.—Zimmerman vy. Miller, 22 Pa. 
Dist. 264; Gaston v. Meadville 
Schools; 5 Pa. Dist.'\549, 18 Pa. Co. 
265; In re Brown’s Mill School Dist., 
27 Pa. Co. 410; In re Washington Tp. 
School, 15 Pa. Co. 509; Mason v. Mul- 
ligan, 12 Kulp 120. See In re Ham- 
ilton ‘Lp. School, 36 Pa. Co. 8 (the 
court should be slow to dispute judg- 
ment of directors). 


Centre 


174 Ind. 


Tenn.—State v. Watson, (Ch. A.) 


39 SW 536. 


12. Sheldon v. Centre School Dist., 
25 Conn. 224; Bohn v. Stubblefield, 
238 -Ill;- A. 453, 456 [cit Cyc]; Kin- 
singer v. De Graff Village School Dist. 


The power of 


Bd. of Education, 22 OhNPNS 241; 
Zimmerman v. Miller, 22 Pa. Dist. 264; 
Gaston v. Meadville Schools, 5 Pa. 
Dist. 549, 18 Pa. Co. 265; Mason v. 
Mulligan, 12 Kulp (Pa.) 120. 


[a] Discretion not abused.—Gilfil- 
lan v. Fife, 266 Pa. 171, 109 A 785; 
Hildebrand v. High School Dist. No. 
32, 188 S. C. 445, 186 SE 757. 


[b] Ministerial power.—(1) Pro- 
vision for construction of a school 
building, being the exercise of a min- 
isterial power, must be exercised in 
good faith and in the public interest 
(Iverson v. Union Free High School 
Dist., 186 Wis. 342, 202 NW 788) (2) 
and cannot be exercised to gratify 
mere whim, caprice, or passion (Iver- 
son v. Union Free High School Dist., 
supra). 


[c] Review by inspector and court. 
—(1) Under a statute providing that, 
where accommodations are not pro- 
vided on petition, the court of com- 
mon pleas may appoint an inspector 
to hold hearings and report the facts 
and, on proper report, remove such di- 
rectors, the intent is to confer on the 
court power to determine the sound- 
ness of the directors’ exercise of dis- 
cretion (In re Kittanning Tp. School, 
179 Pa. 60; 36 A 151; In re Walker, 
179 Pa. 24, 36 A 148; In re Bealls- 
ville School Dist., 21 Pa. Co. 642), 
(2) but the remedy provided is intend- 
ed only for extreme cases where the 
public is suffering from want of ade- 
quate facilities because of careless 
neglect of the directors or their arbi- 
trary and unreasonable refusal (In re 
Brown’s Mill School Dist., 27 Pa. Co. 
410) (8) and is not intended to coerce 
the directors into adoption of meas- 
ures to which they could not intelli- 
gently assent (In re Brown’s Mill 
School Dist., supra). (4) Such stat- 
ute’s requirement of “competent in- 
spector” may be complied with by ap- 
pointment of a lawyer. In re Kittan- 
ning Tp. School Directors, supra. 
(5) Appointment of inspector of ac- 
commodations is not mandatory (In 
re Little Britain School Dist., 19 Pa. 
Dist. 648), (6) the usual procedure 
being to grant a rule to show cause 
why the petition should not be grant- 
ed (In re Little Britain School Dist., 
supra). (7) Notice of hearing of the 
petition for appointment need not be 
given (In re Kittanning Tp. School, 
179 Pa. 60, 36 A 151), (8) but notice 
of the hearing by the inspector must 
be given (In re Kittanning Tp. School, 
supra). (9) Admission of inadequate 
accommodations brings the judgment 
and discretion of the directors under 
the supervision of the court. Fretz’s 
Case, 24 Pa. Co. 172. (10) That other 


Ratification of construction. 
statutes it has been held competent to ratify the 
construction of a schoolhouse, constructed without 
proper authority.'® 


[§ 476] (3) Ownership and Title.1° 
rule that a tenant owns buildings erected by him 
on leased land in furtherance of the purpose for 
which the land was leased applies to the ownership 
of a school building erected by school authorities 
on leased premises,*° and a school building on land 
conveyed for school purposes is school property. 
A school district does not own the school building in 
the sense of private or corporate ownership.?? 
statutory provisions placing title to school property 
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er to repair, rebuild, or to construct a new build- 
ing? is not subject to judicial review?® in the absence 
of abuse of disecretion.+? 


Under the various 


The general 


The 


communities are equally without 
proper accommodations (In re Fretz, 
supra), (11) or that other communi- 
ties have asked for the same relief 
form is no just reason for refusal (In 
re Fretz, supra). (12) It has been 
said that the inspector’s report in fa- 
vor of the director’s action or nonac- 
tion is not subject to exception on 
matters of substance (In re Little 
Britain School Dist., 19 Pa. Dist. 648) 
(13) although it may be excepted to 
for defects in form and in the proce- 
dure followed (In re Little Britain 
School Dist., supra) (14) and that his 
findings and conclusions will not be 
disturbed (In re Beallsville School 
Dist., 21 Pa. Co. 642) (15) unless un- 
supported by the testimony (In re 
Beallsville School Dist., supra) (16) 
or unless the inferences are clearly 
unwarranted (In re Walker, 179 Pa. 
24, 36 A 148; In re Beallsville School 
Dist., supra). (17) Nor will an ap- 
pellate court review the decree of the 
court of common pleas (In re Walker, 
supra) (18) except where manifest 
abuse of discretion is shown (In re 
Walker, supra). (19) Where direc- 
tors agree to provide the accommo- 
dations, the imposition of the penalty 
may be withheld. In re Washington 
Tp. School, 15 Pa. €o. 509: 


13. Pickler v. Davie County Bd. of 
Education, 149 N. C. 221, 62 SE 902. 


14. Pickler v. Davie County Bd. of 
Education, supra. 


15. See supra § 469. 


16. Hancock County Bd. of Educa- 
tion v. Moorehead, 105 Oh. St. 237, 136 
NE 9138. 


17. Hancock County Bd. of Educa- 
tion v. Moorehead, supra. 


[a] Discretion not abused.—Han- 
cock County Bd. of Education v. 


Arc aaah ta 105 Oh. St. 237, 186 NE 

913. : 

son Greenbanks v. Boutwell, 43 Vt. 
19. Ownership and title of: 


es for school purposes see supra § 


pope a ad generally see supra 


20. Hayward v. Hope Tp. School 
Dist. Ne. 9, 1389 Mich. 530, 102 NW 
999. 

21. McKinnon v. Gowan, 127 Miss. 


545, 90 S 243. 


22. Oklahoma County School Dist. 
No ot v. Overholser, 17 Okl. 147, 87 
P 665. 
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in school trustees’? have in some instances been re- 
Title to a school 
building of a school organization does not vest in 


pealed as to school buildings.?* 


other school authorities.?° 


[§ 477] (4) Control, Possession, 


In General. 


simple owner.?® 


23. See supra § 408. 
24. See cases infra this note. 
[a] In Texas under special charter 


of city of Palestine, placing title to 
school property in the city, giving the 
superintendent of public buildings su- 
pervision of school houses, and pro- 
viding that all laws in conflict with 
the charter are repealed, the statu- 
tory provision placing title to public 
school buildings in the board of school 
trustees is repealed, notwithstanding 
a provision of the charter continu- 
ing in force the laws pertaining to 


schools. Hamilton v. Bowers, (Civ. 
A.) 146 SW 629. 
25. State v. Shields, 56 Ind. 521; 


Yazoo City Public Schools v. Yazoo 
City Library Assoc., (Miss.) 12 S 30. 


[a] Thus the public: schools of a 
city, within a school township, have 
no title to a school building belong- 
ing to the school township, although 
they have been permitted to use it 
for school purposes. Yazoo City Pub- 
lic Schools v. Yazoo City Library 
Assoc., (Miss.) 12 S 30. 


26. Cross references: 

Control, possession, and use of: 
School land see supra § 455. 
Lato aetad generally see supra 


Particular use of school building as 
authorized or unauthorized see infra 
§§ 478-489 


27. Hughes vy. Goodell, 
(Pa.) 264, 


28. Wilson County School Dist. No. 
100 v. Barnes, 110 Kan. 25, 202 P 849; 
Hughes v. Goodell, 3 Pittsb. (Pa.) 264 
School Dist. No. 8 v. Arnold, 21 Wis. 
657. 


[a] Legislature may grant to school 
authorities unlimited control of the 


3 Pittsb. 


school. Brooks v. Elder, 108 Nebr. 
761, 189 NW 284, 

29. Hughes v. Goodell, 3 Pittsb. 
(Pa.) 264. 

[a] Subordinate to such rights of 


the public are the rights of the school 
authorities. Hughes v. Goodell, 3 
Pittsb. (Pa.) 264. 


30. Hughes v. Goodell, supra. 
31. Hughes v. Goodell, supra. 
[a] Injunction.—A special tax 


school district and its trustees have 
a right to file an injunction to secure 
the peaceable use of a school build- 
ing erected by the district for school 
purposes. Special Tax School Dist. 
No, 1 v. Smith, 61 Fla. 782, 54 S 876, 
AnnCasi1913A 157. 


32. Hughes v. Goodell, 
(Pa.) 264. 


33. Hughes v. Goodell, supra. 


3 Pittsb. 


As a general rule the proper school au- 
thorities have possession of the school building,?* 
but this does not confer upon them that absolute do- 
minion which a private individual,may exercise over 
the premises of which he is the exclusive and fee 
The public, including all citizens 
within the district intended to be benefited by the 
purposes to which the premises are devoted, have 
some rights in the school building,?® such as right 
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of entry at all proper times for all proper purposes.*° 
The school authorities of course have the right to 
protect themselves.and their schools from disturb- 


ances and annoyances that interfere with the suc- 


and Use?®—(a) 


thereon for the 


impose 


34. Hughes v. Goodell, supra, 

35. Hughes v. Goodell, supra, 

[a] Expelled student (1) cannot, 
in the absence of other reason, be 


ejected from a school building when 
used for an entertainment. Hughes 
v: Goodell, 3° Pittsb.''\(Pa.) -264. ') (2) 
pe veleton of pupils see infra §§ 1101-— 


36. See statutory provisions. 


[a] In Arkansas, under Sandels & 
H. Dig. § 7042, giving directors con- 
trol of schoolhouses, a school building 
erected for the joint purpose of 
schoolhouse and place for religious 
worship is under the control of the 
directors. Boyd v. Mitchell, 69 Ark. 
262, 62 SW 61. 


[b] In Indiana (1) the right given 
by. Burns St. Annot. (1901) § 8068 
subd 5 to a school township trustee 
of control and supervision over the 
school property in his township is 
recognized. Baggerly v.°Lee, 37 Ind. 
A. 139, 73 NE 921. (2) Although the 
school director is given charge of the 
schoolhouse by 8 St. 449, the trustee 
of each district has the charge and 
possession of the schoolhouse (Hurd 
v. Walters, 48 Ind. 148), (8) under 
Rey. St. (1843) §§ 305-825 the trus- 
tees in each school district have the 
charge and possession of the district 
schoolhouse in their district. Culver 
v. Smart, 1 Ind. 65. 


[ec] In Iowa the effect of Code 
(1873) tit 12 ¢ 9, relating to powers 
of township boards, is to place the 


control and management of the school 


in the hands of the township direc- 
tors. Union Dist. Tp. vy. Meyers, 83 
Iowa 688, 49 NW 1042. 


[d] In Massachusetts (1) general 
control and care of school property 
appropriated to the Independent Agri- 
cultural School of Essex County was, 
by implication of provisions of St, 
(1912) e 587, establishing the school, 
vested in the seven trustees (Bauer 
v. Mitchell, 247 Mass. 522, 142 NE 
815) (2) and not in the county com- 
missioners by virtue of Gen. L. c 34 
§ 14 (Bauer v. Mitchell, supra), (3) 
so that the’ county commissioners 
could not, against the consent of the 

majority of the school trustees, au- 
thorize the use of the school land for 
purposes not connected with the 
school (Bauer v. Mitchell, supra). 


[e] In New York, under Education 
L. § 868, the New York City board of 
education has charge and control of 
high school buildings and appurte- 
nances. Lessin v. New York Board 
OF aca HER, 247 N.. Y. 508, 161 NE 
160. 


{f] In Ohio, where a high school 
was established under then existing 
statutes and title vested in the town- 
ship board of education, control and 
management does not pass to village 


cessful prosecution of the purposes for which they 
are established,*? and have the right to exclude from 
their grounds and buildings any person entering 


purpose of disturbing the peace®? 


or breaking up the order,?* or interfering with the 
legitimate exercises of the school;** but they cannot 
individual restrictions making 
tions excluding some from public exhibitions or ex- 
ercises to which all the public are invited.®® 
boards or officers shall have the control and posses- 
sion of school premises,*° and the extent of such con- 


diserimina- 


What 


board of education by virtue of the 
subsequently enacted Rev. St. § 3972, 
giving title and management to the 
village board of education. Board of 
Education v. Board of Education, 41 
Oh. St. 680. 


{g] In Oklahoma under Act (1901) 
after the county commissioners have 
erected the school building for sepa- 
rate schools, control and management 
is vested in the school board of edu- 
cation. Oklahoma County . School 
Dist. No. 71 v. Overholser, 17 Okl. tery 
87 P 665. 


[h] In Pennsylvania (1) the gen- 
eral trend of legislation shows that 
the board of public education has con- 
trol of schools in Philadelphia. First 
School Dist. Bd. of Public Hducation 
v.'Ransley, 209 Pa. 51,58 A 122. (2) 
General statutory power, in a school 
board, to take charge of, manage, and 
eqntrol the school property of the 
distr ict, does not vest such board with 
the control of property which has 
been dedicated by individuals to the 
uses and purposes of certain well-de-. 
fined trusts, including the use there- 
of as school property, where the trus- 
tees appointed by the owners are prop- 
erly carrying out the trust, and the 
mere advancement of a small sum 
from the school fund, which is to be 
returned, to be used together with 
the donor’s money for the purpose 
of erecting a building on the land con- 
veyed in trust, in part for school pur- 
poses, and in time to be used as a 
public schoolhouse, does not give the 
board the right to take charge of and 
control the property. Swadley v. 
Haynes, (Tenn. Ch. A.) 41 SW 1066. 
(3) In default of the appointment of 
trustees by the donor to manage land 
dedicated to school purposes, the man- 
agement will devolve upon the school 
directors under the common _ school 
law independently of the special acts 
of the assembly conferring it upon 


them. Pott v. Pottsville School, 42 
Pa, 132. 
{i] In Texas control and posses- 


sion of school buildings is given to 
the school trustees. Poteet v. 
Bridges, (Civ. A.) 248 SW 415. 


[j] In Vermont (1) the power of a 
prudential committee to occupy a 
schoolhouse is implied from the stat- 
utory power to appoint and remove 
teachers (Chaplin v. Hill, 24 Vt. 528), 
(2) since such power of appointment 
and removal would be of very little 
importance otherwise (Chaplin vy. 
Hill, supra). (3) However, such com- 
mittee has no exclusive enntrol of the 
schoolhouse. Chaplin v. Hill, supra. 
(4) Such power of control is in the 
district. Chaplin v. Hill, supra. (5) 
Rower to pppoe teachers see infra 
§§ 288-293. (6) Power to remove 
teachers see supra §§ 332-334. 


{k] Im Wisconsin the control and 


For later cases, developments and changes in the law see Annotations, same title and section number, 


“8§ 477-478] 


trol and_ possession,’ are governed by the stat- 
Where the school authorities unite with an- 
other organization to obtain a building for joint use, 
generally the control and possession of the school au- 
thorities of their part of the building cannot be in- 
terfered with.** As a general rule the school board 
or officers having control and possession of the 
school buildings®® may authorize its use only for 
school purposes,*® or for such uses as are not in- 
consistent with its use for school purposes,*! or under 
some statutes, for any purpose which will not inter- 
fere with the seating or other furniture,#? and under 
other statutes where the school is unoceupied for 
But they cannot authorize the 
use for any private purposes,** or for any purposes 


utes. 


school purposes. 
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legal use.*? 


foreign to public instruction,t® unless they are 


management of school property is 
vested in the common school.board of 
education by virtue of St. (1927) § 
40.16, even though § 62.11(5) provides 
that the common council shall have 
management and control of city prop- 
erty. Manitowoc v. Manitowoc Bd. of 
Education, 201 Wis. 202, 229 NW 652. 


37. See cases infra this note. 


[a] Such power of control is non- 
delegable. Lessin v. New York Ba. 
ape apa 247 N. Y. 508, 161 NE 
160. 


[b] School board’s control of 
buildings is not hampered by author- 
ity of city authorities. Salt Lake 
City v. Salt Lake City Bd. of Educa- 
tion, 52 Utah 540, 175 P 654. 


[ce] Discretion.—(1) A school board 
has a certain amount of discretion in 
determining whether buildings are in 
a fit condition for use. State v. Holt 
County Cons. School Dist. No. 1 Bd. of 
Education, (Mo. A.) 21 SW (2d) 645 
ftranst.184Sw ..(2d)- 26]... ~¢€2) Such 
right of the board to direct the use of 
the building is exclusive (Purcell v. 
Woodward, 75 Ind. A. 380, 130 NE 660) 
(3) and will not be interfered with 
by the courts (Purcell v. Woodward, 
supra), 


{d] In Illinois the control of school 
houses by directors under Hurd’s Rev. 
St. (1909) ¢ 122 § 155 is exclusive, 
School Directors v. Toll,. 149 Ill. A. 
541. 


[e] In Texas (1) under Rev. St. 
arts 2867, 2871, and 2872, relating to 
the control of schools in cities and 
towns, the control of the board of 
trustees is exclusive of all other au- 
thority. South San Antonio Inde- 
pendent School Dist. v. Martine, (Tex. 


“Civ. A.) -275 SW 265 [writ of error 


den 115 Tex. 145, 277 SW .78]. (2) 
Under Rev. St. arts 2867 and 2871, re- 
lating to control of schools in cities 
and towns, and article 2872, and such 
right of control can be challenged 
only by bringing matter before board, 
obtaining its ruling, and then appeal- 
ing to state superintendent of public 
instruction, who, under article 4510, 
has authority to determine appeals 
from rulings or decisions of subordi- 
nate school officers. South San_ An- 
tonio Independent School Dist. v. Mar- 
tine, supra. : 


38. Purcell v. Woodward, 75 Ind. 
A. 380, 180 NE 660; Rhodes v. Maret, 
102 Tex. 519, 119 SW 1139 [aff (Civ. 
A.) 112 SW 433]. 


[a] In Georgia, where, under the 
acts of 1880 and 1881, granting the 
mayor and city council full power and 
authority to employ teachers and 
make rules for the government of 
such schools, a schoolhouse is built by 
subscription from citizens and from 
the mayor and council, but no tax 
is levied therefor, a teacher whom the 


subscribing citizens wish to retain 
but whom the mayor and council have 
discharged may be restrained from 
taking possession of the building, 
whether or not it belongs to the sub- 
scribers jointly, or has been dedicat- 
ed to the public. Patterson v. But- 
ler, 83 Ga. 606, 11 SE 399. 


39. See supra note 36. 


40. Larson v. DuBois Borough 
School, 24 Pa. Dist. 680, 42 Pa. Co. 
ie And see cases infra notes 41- 
43. 


[a] Thus, under a statute provid- 
ing that existing school buildings be 
used as far as practical for vocation- 
al training the power to comply with 
such provision is vested in the agency 
having control and possession of the 
building. Manitowoc v. Manitowoc 
Bd. of Education, 201 Wis. 202, 229 
NW 652. . 


[b] In. Iowa (1) under Laws 
(1862) c 172 § 6 and its reénactments, 
authorizing the electors to direct the 
sale or other disposition to be made 
of any schoolhouse, the electors may 
permit any reasonable and proper use 
which, in their discretion, may be de- 
termined upon. Townsend v. Hagan, 
35 Iowa 194. (2) Religious services 
in schoolhouse as reasonable use see 
infra § 482. (3) Sunday school in 
schoolhouse as reasonable use see in- 
fra § 482. 


[c] Condition in deed (1) convey- 
ing property to school trustees that 
the premises shall be used as a school 
for white children only is not 
breached by the use of the building 
for preaching and divers other pur- 
poses, presumably when not needed 
for school purposes (Harmon vy. Drig- 
gers, 116 S. C. 238, 107 SE 923), (2) 
since the word “only” refers to white 
children, and not to the use of the 
building as a school (Harmon v. Drig- 
gers, supra). 


{d] No inherent right.—There is 
no inherent right in any citizen or 
in any religious or political organ- 
ization to use public school buildings 
for any other purposes than those 
devoted to the public schools. Bag- 
gerly v. Lee, 37 Ind. A. 139, 73 NE 
921. 

41. Cost v. Shinault, 113 Ark. 19, 
166 SW 740, AnnCas1916C 483; In re 
Barnes, 6 R. I. 591. 


Letting for hire see infra § 495. 
42. See statutory provisions. 
43. See statutory provisions. 


{a] In Indiana the provision of 
Burns St. Annot. (1901) § 5999, that 
on petition of a majority of the vot- 
ers the trustee may authorize the 
people to use a schoolhouse for pur- 
poses other than common school pur- 
poses, provided he uses no discrim- 
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authorized to do so by the voters of the district,*® 
and if the school officers exceed their authority in 
this respect an injunction will lie to prevent the il- 
The character of the use is the only 
legitimate question,*® and the extent of the injury or 
benefit will not be inquired into.*® The rule applica- 
ble to the unauthorized disturbance of a tenant’s 
possession by the landlord, treated elsewhere in this 
work,°® applies to an unauthorized disturbance of 
the school’s possession of leased buildings by the les- 
sor, so that in such ease the lessee is entitled to re- 
cover for damages sustained thereby.®? 


[§ 478] (b) Particular Uses—aa. School Uses— 
(aa) Public School Uses. 


It has been said that the 


ination in doing so and provided the 
schoolhouse is unoccupied for com- 
mon school purposes, is construed to 
mean that no such use can be per- 
mitted from the time a school term 
opens until it closes, including school 
days, nights, Saturdays and Sundays. 
Baggerly v.; Lee, 37 Ind. A. 139,°73 
NE 921. 


44. Spencer v. Nemaha County, 
etc., Joint School Dist. No. 6, 15 Kan. 
259, 22 AmR 268. 


[a] Reason for rule.—‘‘Taxation 
is invoked to raise funds to erect 
the building; but taxation is illegit- 
imate to provide for any private pur- 
pose. Taxation will not lie to raise 
funds to build a place for a reli- 
gious-society, a political society, or 
a social club. What cannot be done 
directly cannot be done indirectly.” 
Spencer v. Joint School Dist. No. 6, 
15 Kan. 259, 262, 22 AmR 268. 


[b] Exclusive use.—McClure v. 
Visalia Bd. of Education, 38 Cal. A. 
500) 176) 71. 


45. Boyd v. Mitchell, 69 Ark. 202, 
62 SW 61; Lincke v. Moline Bad. of 
Education, 245 Ill. A. 459; Weir v. 
Day, 35 Oh. St. 1438; Bender v. 
Streabich, 182 Pa. 251, 37 A 853 [aff 
17 Pa. Co. 609]; Larson v. DuBois 
Borough School, 24 Pa. Dist. 680, 42 
Pa. Co. 449; School Dist. No. 8 v. 
Arnold, 21 Wis. 657. 


46. Hurd v. Walters, 48 Ind. 148. 
But see Spencer v. Nemaha Coun- 
ty, ete., Joint School Dist. No. 6, 15 
Kan. 259, 22 AmR 268 (use of a 
public schoolhouse for any private 
purpose may be restrained at the in- 
stance of any party injured thereby, 
although a majority of the electors 
and taxpayers of the district assent 
to such use). 


[a] In California Pol. Code, § 1617 
subd 18, providing that, in case grant 
of use of school building will neces- 
sitate removal of furniture, board of 
trustees may be instructed by qual- 
ified electors, has by its terms refer- 
ence only to county schools, and 
board of education in city is not 
bound by the limitation. McClure v. 
Visalia Bd. of Education, 38 Cal. A. 
SOON 76s Tae 


47. Injunctions as to school 
poeran ee officers see Injunctions §§ 


48. Spencer ve Nemaha County, 
etc., Joint School Dist. No. 6, 15 Kan. 
259, 22 AmR 268. 


49. Spencer v. Nemaha County, 
ete., Joint School Dist. No. 6, su- 
pra; Weir v.. Day, 35 Oh. St. 143. 


eae” See Landlord and Tenant § 


51. Kingsley v. Plum Tp. School 
Directors, 2 Pa. 28. 
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statutory power of a board to tocate®? and change 
the location of a schoolhouse®* permits use of a grade 
school building as a high school,°* and vice versa,®® 
and that such use is within the discretion of the 
school authorities,°® provided the pupils properly 
belonging to the building are first taken care of.°? 
Moreover, the statutory power to unite with other 
school authorities for the establishment of a high 
school®® authorizes the use of a common school build- 
ing for high school purposes.°® So, where other 
buildings are deemed unfit for school purposes,®° a 
central high school building may properly be used for 
a grade school®? after taking care of the high school 
students."? A joint high school building may, in 
the discretion of the school authorities, be used also 
for a grade school.®* But the use of vacant space 
in a grade school building for several years cannot 


transform the building into a high school building . 


in whole or in part.°* - 


Use for particular grades. In the absence of ex- 
press statutory prohibition, a school board may pro- 
vide for the teaching of different grades in different 
buildings, and need not teach all of them in any one 
building.®® 


[§ 479] (bb) Use by Private Schools or Teach- 
ers. The proper school authorities may permit the 
school building to be used temporarily for the pur- 


52. See supra §§ 420, 421. emp er faeacels or 

: or both by towns 
53. See supra § 451. Acts (1915) c¢ 13, 
54. Velton v. Slater School Dist., | officials to enter 


222 Mo. A. 997, 6 SW (2d) 652. 
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joint high schools 
and townships, and 


provide high school accommodations, 
such officials may contract for 


i 5 


[§§ 478-482 


poses of a private school,®® particularly where stat- 
utes expressly so provide,®* but not for a long pe- 
riod.°& ; 

Music lessons. The proper school authorities may 
lawfully permit a schoolhouse to be used out of 
school hours for the purpose of private instruction in 
vocal musie of the district scholars and of others 
residing in the district.% 


[§ 480] bb. Public Assemblies—(aa) In General. 
Boards of education are sometimes expressly author- 
ized by statute to permit the use of a school build- 
ing for public assemblies.7° 


[$ 481] (bb) Political Meetings. It has been held 
that the school authorities cannot permit a public 
school building to be used for political meetings.74 


[§ 482] (cc) Religious Meetings. While in some 
jurisdictions a use of a school building for religious 
meetings’? or for Sunday schools*® cannot be au- 
thorized, and school authorities have been held au- 
thorized to prohibit,’* and the voters empowered to 
refuse to permit,’® the use of school buildings for 
religious meetings, and although the inhabitants 
have no right, against the objection of a taxpayer, 
to use a school building for the purpose of such 
meeting’® or for a Sunday school,*” in other jurisdie- 
tions statutes expressly authorize the temporary use 


71. Spencer v. Nemaha County, 
ete., Joint School Dist. No. 6, 15 Kan. 
259, 22 AmR 268. 


72. Spencer v.. Nemaha County, 
ete., Joint School Dist. No. 6, 15 Kan. 
259, 22 AmR 268. 


authorizing school 
into contracts to 


the 


housing of grade schools in a joint 
i Purcell v. Woodward, 


State v. Hackmann, 295 Mo. 


55. Velton v. Slater School Dist., 
ne ; high school. 
56. Velton vy. Slater School Dist., | 75 Ind. A. 380, 130 NE 660. 
supra. 
64. 
[a] Convenience of pupils is not | 453 945 SW 553. 


required to be considered. Velton v. 
Slater School Dist., 222 Mo. A. 997, 
6 SW (2a) 652. 


[b] Discretion not abused.—Vel- 
ton v. Slater School Dist., 222 Mo. 
A. 997, 6 SW (2d) 652. 


[ec] Promise to use funds (1) 
raised by bonds for a building of par- 
ticular use does not prevent use of 
such building for other school pu- 
pils (Velton v. Slater School Dist., 
222 Mo. A. 997, 6 SW (2d) 652), (2) 
since the funds were not diverted by 
reason of such use (Velton v. Slater 
School Dist., supra) (3) and the vot- 
ers approved the bond issue know- 
ing of the statutory power to change 
the location of a school (Velton y. 
Slater School Dist., supra). 


57. School board may remove high 
school pupils to grade school build- 
ing. Velton v. Slater School Dist., 
supra. 


58. See statutory provisions. 


59. Munfordville Mercantile Co. 
v, District No. 39 Bd. of Trustees, 
155 Ky. 382, 159 SW 954. 

60. See supra § 477. 

61. State v. Holt County Cons. 
School Dist. No. 1 Bd. of Education, 
(Mo. A.) 21 SW (2d) 645 [transf 18 
SW (2d) 26]. 

62. State v. Holt County Cons. 
School Dist. No. 1 Bd. of Education, 
supra. 


63. See case infra this note. 
[a] In Indiana, under Burns St. 
Annot. (1914) § 6622a, authorizing 


the erection of schoolhouses for joint 


65. State v. West Union Dist. Bd. 
came a oat SLAW. View oOs,, +o) 
500. 


66. Russell v. Dodds, 37 Vt. 497; 
Chaplin v. Hill, 24 Vt. 528. , 


[a] liability of school authorities 
for prevention of authorized use.— 
(1) Where, by permission of the 
school district, persons occupy a 
schoolhouse for the purpose of a pri- 
vate school not inconsistent with the 
rights of the district, and the pruden- 
tial committee wrongfully prevents 
the further occupation of the house 
by closing it, such committee is lia- 
ble therefor in an action on the case 
(Chaplin v. Hill, 24 Vt. 528), (2) and 
Bae trespass (Chaplin v. Hill, su- 
pra). ‘ 


[b] Revocation of permission.— 
Where the prudential committee has 
granted permission for the use of 
the schoolhouse during the vacation 
for purposes of a private school, such 
agreement cannot be revoked without 
cause. Russell v. Dodds, 87 Vt. 497. 


67. See statutory provisions. 


68. Weir v. Day, 85 Oh. St, 
Chaplin v. Hill, 24 Vt. 528. 
69. Barnes’ App., 6 R. I. 591. 


{a] That teacher is compensated 
by private subscription or otherwise 
is not a valid objection to such use. 
Barnes’ App., 6 R. I. 591. 


70. 


1438; 


See statutory provisions. 


[a] Supervised dancing may be 
permitted. Brooks v. Hilder, 108 
Nebr. 761, 189 NW 284. 


73. Dorton v. Hearn, 67 Mo. 301 
(directors); Bender v. Streabich, 182 
Pa. 251, 37 A 853 [aff 17 Pa. Cos 609q/: 


Spring v. Harmon Tp. School. 32 
PittsbLegJNS 194. 
[a] Injunction lies to prevent 


hae use. Dorton vy. Hearn, 67 Mo. 
74. 
62 SW 


[a]. FPower of control and care of 
school building authorizes prohibi- 
tion of use for religious meetings. 
Bere. v. Mitchell, 69 Ark. 202, 62 SW 


{b] That building was built by 
joint subscription for use as a school 
and for religious worship does not af- 
fect the text rule. Boyd v. Mitchell, 
69 Ark. 202, 62 SW 61. See Rabian v. 
Thurlow School, 12 Grant Ch. (Ont.) 
115 (injunction will not issue where 
ee ie of trustees prohibit such 
use). 


75. Eckhardt v. Darby, 118 Mich. 
199, 76 NW 761. 


76. Scofield v. Eighth School Dist., 
27 Conn. 499. 


Injunction as to public school 
poaren on officers see Injunctions §8§ 
395, 396. 


77. Scofield v. Highth School Dist., 
27 Conn. 499. 


[a] Reason for rule.—‘Now, how- 
ever beneficial and important such in- 
struction [Sunday school] may be, 
and however desirous we may in- 
dividually be to promote it, it ean not 
be denied that such a school, under 
the supervision and control of the 
religious teachers of an ecclesiastical 
society, is an entirely different insti- 
tution from our statutory common 
schools. If it can be sanctioned in 


rete v. Mitchell, 69 Ark. 202, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 482-487] 


of schoolhouses for religious services;7® or, under 
statutes, such temporary use of schoolhouses for re- 
ligious services*® or for Sunday schools8’® may be 
permitted.§* 


[§ 483] (dd) Social Gatherings. The use of a 
school building for social gatherings has been author- 
ized by statute,*? although in some jurisdictions such 
use cannot be authorized,®* even though a majority 
of the electors and taxpayers of the district assent to 
such use,S* and although an adequate rent is paid 
therefor.®® 


[§ 484] (ee) Theatrical Performances. Where 
public funds have been devoted to the erection of a 
school building,®® such building cannot be used for 
the joint purposes of school and theatrical perform- 
ances for profit.87 


[§ 485] cc. Public or Private Dances.88 Under 
the statutory prohibition of the use of a school build- 
ing for a purpose interfering with the seating or oth- 
er furniture,®® the use for public or private dances 
has been said to be unauthorized.°°® 
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statute that a civie center for recreational activities 
be established in every publi¢ schoolhouse.®! Dane- 
ing under proper supervision is a form of recreation- 
al activity®? which the school authorities, in their 
discretion, may permit.°% 


[§ 486] dd. Use by Literary Societies. Where, by 
statute, the use of a school building for literary pur- 
poses may be authorized by a majority of the voters, 
with power in the directors to refuse further use 
when the persons fail to keep it clean,®* the mem- 
bers of a literary society, obtaining the requisite au- 
thority of the voters, may rightfully enter the build- 
ing purposely locked against them by the directors 
where the building had been kept clean,?® and a res- 
olution of the directors refusing further use, made 


at a meeting not held in the schoolhouse as re- 


quired by statute,®® is void.°* 


[§ 487] ee. Use by Fraternal Organizations, Se- 
cret Societies, Etc. Under a statutory power of 
school authorities to grant the temporary use of the 
building for such meetings as they deem proper,?® 
they may permit its use for meetings of fraternal or- 


Recreational activities. 


one district it obviously can in any 
and all of them, where a vote can be 
obtained for the purpose; and if it 
can thus be established, then it fol- 
lows that it can be done in favor of 
any denomination of christians who 
apply for it and are able to obtain a 
majority of the legal voters of the 
district in their favor; and thus a 
fruitful source of bitter controversy 
would at once be introduced into 
school districts, well calculated to 
hinder, rather than to promote, either 
religion or learning.’ Schofield v. 
Eighth School Dist., 27 Conn. 499, 506. 


78. See statutory provisions. 


[a] In Tfllinois (1) under Hurd 
Rev. St. (1909) e¢ 122 § 115, authoriz- 
ing the school directors to grant the 
temporary use of school buildings, 
when not occupied by schools, for 
religious meetings, in the absence of 
such consent use of the building for 
such purpose is unlawful. School Di- 
rectors v.' Toll, 149 Tl. A. 541. (2) 
Under School L., § 147 cl 10 (Hurd 
Rev. St. [1908] e¢ 122), the board of 
directors has discretionary power to 
grant the use of the school building, 
or such part thereof as is not occu- 
pied by the school, for any meetings 
which the board deems proper. La- 
gow v. Hill, 238 Ill. 428, 87 NE 369 
fateet43. 1 cACe 523: 2) Revi. St. 
(1874) § 39, authorizing the tempo- 
rary use of schoolhouses for religious 
services, was not unconstitutional as 
violating Const. art 8 § 3, providing 
that the legislature should not make 
any appropriation from any public 
fund in aid of any church or sectarian 
purpose. Nichols v. School Directors, 
93 Ill. 61, 32 AmR 160. (4) Nor did it 
violate Const. art 2 § 3, providing that 
no one shall be compelled to support a 
place of worship (Nichols v. School 
Directors, supra), (5) or the provi- 
sion of Const. art. 8 § 2, that all prop- 
erty granted for school purposes shall 
be applied to the object of the grant 
(Nichols v. School Directors, supra). 


[b] In. Indiana (1) in view of 
Burns St. Annot. (1901) §§ 5920a, 5981, 
relating to the duration of school 
terms in school townships, and § 5999, 
granting the right to use a public 
school building for other than school 
purposes “when unoccupied for com- 
mon school purposes,” a school build- 
ing can only be used for religious pur- 
poses between the terms of school 


It has been provided by 


ganizations.°® 


(Baggerly v. Lee, (A.) 73 NE 921), 
(2) and not on Sundays and evenings 
eee the term (Baggerly v. Lee, su- 
pra). 


79. See cases infra this note. 


[a] In Iowa (1) use of a school- 
house for religious services is a rea- 
sonable use which the electors may, 
in their discretion, permit. Davis v. 
Boget, 50 Iowa 11; Townsend v. 
Hagan, 35 Iowa 194. (2) Such use is 


inot™ al violation of “Const. art’ 1. § 3; 


providing that no person shall be com- 
pelled to pay taxes for building or re- 
pairing places of worship (Davis v. 
Boget, supra), (3) and that the gen- 
eral assembly shall make no law re- 
specting the establishment of religion 
(Davis v. Boget, supra). (4) Author- 
ity of electors to permit reasonable 
use see supra § 477. 


80. See case infra this note. 


[a] In Iowa (1) use of a school- 
house for a Sunday school is a rea- 
sonable use which the electors may, 
in their discretion, permit. Townsend 
v. Hagan, 35 Iowa 194. (2) Authority 
of electors to permit reasonable use 
see Supra § 477. 


81. See cases supra notes 79, 80. 
‘82. See statutory provisions. 


83. Spencer v. Nemaha County, 
etc., Joint School Dist. No. 6, 15 Kan. 
259, 22 AmR 268. 


84 Spencer v. Nemaha County, 
etc., Joint School Dist. No. 6, supra; 
sence Dist. No. 8 v. Arnold, 21 Wis. 


85. Spencer v. Nemaha County, 
etc., Joint School Dist. No. 6, 15 Kan. 
259, 22 AmR 268. 


86. See infra § 665. 


87. Sugar v. Monroe, 108 La. 677, 
32° S 961, 59 LRA 723; Bender v. 
Streabich, 182 Pa. 251, 37 A 8538 [aff 
Ween On O00). 


[a] Public lyceums cannot be held 
in a public school building. Bender 
v. Streabich, 182 Pa. 251, 37 A 853 [aff 
L7 Pas Coy 609]. 


88. Dancing as public assembly 
see supra § 480. 


Dancing as recreational activity see 
infra notes 92, 93. 


So, under a statute giving the direc- 


89. See supra § 477. 


90. Lewis v. Bateman, 26 Utah 434, 
73 P 509. 


[a] Beason for rule.—(1) Such 
use would be a misappropriation of 
the trust property (Lewis v. Bate- 
man, 26 Utah 434, 73 P 509) (2) and 
opposed to the principle treated else- 
where in this work (see Taxation [37 
Cyc 719]) (3) that sovereignty can- 
not tax for private purposes (Lewis v. 
Bateman, supra). 


91. See statutory provisions. 


92. McClure v. Visalia Bd. of Edu- 
cation, 38 Cal. A. 500, 176 P 711. 


[a] Reason for rule.—‘‘We are in- 
clined to believe with respondent that 
‘dancing is an ‘amusement.’ If it were 
not, we very much doubt that it would 
be so popular. That it requires an 
‘active movement’ or ‘operation’ and 
involves ‘physical’ or ‘gymnastic’ ex- 
ercise, and that it frequently amounts 
to an ‘agile’ performance, we think no 
one will dispute, who has witnessed 
a modern. terpsichorean festival. 
Planting itself, therefore, on the defi- 
nition of the terms used, respondent 
is not without warrant in asserting 
that this very diversion is one of the 
things contemplated by the Legisla- 
ture in its formulated and expressed 
vision of the public school house as a 
‘civic center’ or the social and educa- 
tional activities of the community.” 
McClure v. Visalia Bd. of Education, 
38 Cal AS 500, 0 6u Peles Wale. 


93. McClure v. Visalia Bd. of Edu- 
cation, supra. 


[a] Discretion not abused.—Mc- 
Clure v. Visalia Bd. of Education, 38 
CalieAs 45.0.0" pie Chee rate 

94. See statutory provisions. 

95. State v. Kessler, 1386 Mo. A, 
236, 117 SW 85. 

96. See supra § 477. 

97. State v. Kessler, supra. 

98. See statutory provisions. 

99. Lagow v. Hill, 143 Ill. A. 523 
[aff 238 Ill. 428, 87 NE 369].°* 


[a] Tenants at sufferance.—Such 
organizations are tenants at suffer- 
ance. -Lagow v. Hill, 148 Ill. A. 523 
[aff 238 Ill. 428, 87 NE 369]. 


474 [56 C.J.] 


ters custody of the school building,! their contract, 
approved by the voters, giving the use of the build- 
ing as a lodgeroom for a secret society, is not in- 
valid where the use does not interfere with the school 
or injure the building.? 


[§ 488] ff. Sale of School Supplies, Lunches, and 
Refreshments. It is not improper for a school offi- 
cial to sell school supplies to students at cost. How- 
ever, it is improper to permit the conduct of stores 
in school buildings for the sale of books and sup- 
plies for a profit.t The mere fact that lunches and 
refreshments are sold to teachers and pupils in or- 
der to furnish a safe and sanitary service and to 
aid in the conduet of the school is not an unlawful 
use of the building, even though some profit be rea- 
lized therefrom.° 


[§ 489] gg. Use for Township Purposes. It has 
been said that a schoolhouse may be used for town- 
ship purposes.°® 


[§ 490] (c) Trespass as to School Building. 
Where a school building is unlawfully broken into 
and entered, the party doing the same is guilty of 
trespass,’ and an action therefor may be maintained 
by the school board or officers having the care and 
management of the premises,* such as the school 


1. See supra § 477. 6. 
2. See case infra this note. 458. 


{a] In Arkansas Kirby Dig. § 7643, 
providing that directors may permit 
a private school to be taught in a 


[a] 
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Harmony Tp. v. Osborne, 9 Ind. 


Township election may be held 
in the schoolhouse. 
Osborne, 9 Ind. 458. 


[§§ 487-491 


trustees,® or school directors,!° or by the board of 
officers having the actual occupancy thereof, al- 
though the legal title thereto is vested in others,?2 
but neither the school authorities!? nor their as- 
signee!*® holding as licensees may maintain trespass. 
In some jurisdictions the district alone can bring 
quare clausum fregit.1+ 


[§ 491] (d) Abandonment or Close of School 
Buildings!*—aa. In General. While there is author- 
ity that the proper school officer may for good. cause 
discontinue a school,1® as where the attendance is 
so small as to satisfy him of the advisability of 
doing so,t? and that his decision is finalt® unless 
bad faith is shown,!® where statutes so provide the 
school authorities cannot abandon a schoolhouse hav- 
ing a daily average attendance of more than a speci- 
fied number of pupils, 2° except with the written con- 
sent of a majority of the legal voters of the school 
district,?+ and subject to the overruling judgment 
of the county superintendent on appeal.??. But where 
under such a statute the attendance at the school 


.is less than such number the closing of the school 


by school authorities is within their discretion?® 
and is not subject to review by the courts?* in the 
absence of abuse of diseretion.2> Under other stat- 
utes school authorities are authorized to close a 


16. Tufts v. State, 119 Ind. 232, 21 
NE 892. 


[a] Record.—Failure of the proper 
officer to enter his order of discon- 
tinuance of record is immaterial. 


Harmony Tp. v. 


district schoolhouse when not occu- 
pied by a public school, unless other- 
wise directed by a majority of the 
voters, does not invalidate a contract 
of rent permitting a secret society to 
use a school building as a lodgeroom, 
provided the use does not interfere 
with the school or injure the building. 
Cost v. Shinault, 113 Ark. 19, 166 SW 
740, AnnCas1916C 483. 


3. See case infra this note. 


{a] In Wisconsin a high school 
principal may sell supplies to students 
at cost, in view of L. (1907) c¢ 459 § 
8, giving the board of ‘directors of Mil- 
waukee power to adopt such measures 
as shall promote the good order and 
public usefulness of schools, § 18, pro- 
viding that the board shall be gov- 
erned by state school laws, and St. 
(1927) § 40.53(15), giving the board 
power to purchase books and to fix the 
terms and conditions for furnishing 
them to pupils. Cook v. Chamberlain, 
199 Wis. 42, 225 NW 141. 


4. See case infra this note. 


{a] In Wisconsin the board of 
school directors of the city of Mil- 
waukee has no authority, under L. 
(1907) c 459 § 8, or under St. (19138) § 
435e, to authorize high school princi- 
pals to conduct stores for the sale of 
school books and supplies at a profit 
in the buildings under their charge. 
Tyre v. Krug, 159 Wis. 39, 149 NW 
718, LRA1915C 624. 


5. Ralph v. Orleans Parish School 
Bd., 158 La. 659, 104 S 490. 


[a] Case distinguished.—(1) In 
the text rule the profit realized was 
incidental to the proper conduct of 
the school (Ralph vy. Orleans Parish 
School Bd., 158 La. 659, 104 S 490), 
(2) while in the case of Tyre Vi Kong, 
supra (3) the use of the school build- 
ing for such purpose was primarily 
for profit (Ralph v. Orleans Parish 
Scherol Bd., supra). 


—t 


7. Pictou County School Trustees 
v. Cameron, 2 Can. S. C. 690 (trustees 
wrongfully dealing with property in 
their care are liable for the trespass). 


8. See cases infra notes 9-11. 


9. Rapelje v. Van Sickler, 11 Edm. 
Sel. Cas. (N. Y.) 175. See also Pictou 
County School v. Cameron, 2 Gan. S. 
Cc. 690 (suing in the name of the cor- 
poration); Monaghan v. Ferguson, 3 
U. C. Q. B. (Ont.) 484 (trustees and 
not teacher have required possession). 


10. See case infra this note. 


[a] Trustee of owners of a build- 
ing leased to school directors is liable 
in trespass for an entry before the ex- 
piration of the term, although the 
public school has no fun'ds, and the 
teacher has not been examined for 
that year, if such teacher has a cer- 
tificate and has been examined on a 
previous occasion. Kingsley v. Plum 
Tp. School Directors, 2 Pa. 28. 


{b] In Wisconsin, under L. (1863) 
ec 155 § 48, the board of school di- 
rectors must be deemed to have au- 
thority to bring a suit for an injury 
to the schoolhouse, without any direc- 
tion from the electors. School Dist. 
No. 8 v. Arnold, 21 Wis. 657. 


11. Alderman vy. School Dist. No. 5, 
94) I}, 179. 


[a] Thus school directors in the 
actual occupancy of a schoolhouse 
for school purposes may maintain 
trespass for breaking and entering it, 
although the legal title is vested in 
the trustees of schools. Alderman y. 
School Dist. No. 5, 91 Ill. 179. 


12. Rangeley v. Snowman, 115 Me. 
412, 99 A 41, 


13. Rangeley v. Snowman, supra. 
14. Chaplin v. Hill, 24 Vt. 528. 
15. Abolition of district or other 


Teen Benods organization see supra §§ 
8- ; 


Tufts v. State, 119 Ind. 232, 21 NE 892. 


17. Tufts v. State, supra. 
18. Tufts v. State, supra. H 
19. Tufts v. State, supra. 


20. Washington Tp. Advisory Bd. 
v. State, 164 Ind. 295, 73 NE 700; In 
re Concord Tp. High School, 19 Pa. 
Dist. 195 (high school). 


[a] Indirect abandonment.—Town- 
ship advisory board has no power by 
refusing to appropriate money for the 
erection of a schoolhouse to abolish a 
school-district. Washington Tp. Ad- 
visory Bd. v. State, 164 Ind. 295, 73 
NE 700. 


21. Washington Tp. Advisory Bd. 
v. State, supra. 


22. Washington Tp. Advisory Bd. 
v. State, supra. 


23. In re Lackawannock Tp. High 
School, 19 «Pa. Disty.411> ™ Butz ye 
OMI Lier ae worsted © 


_ [a] Cause of small attendance is 
te ap ea gs Butz v..Romig, 17 Pa. 
ist. 


[b] School board need not open 
certain grade schools where it was 
shown in advance that less than ten 
pupils, as required by statute, would 
attend each of such schools. State 4 
Holt County Cons. School Dist. No. 
Bd. of Education, (Mo, A.) 21 SW (2a) 
645 [transf 18 SW (2d) 26]. 


Discontinuance of school by reason 
oe ign fe ent to other school see in- 
ra 


24. State v. Seeley, 168 Ind. 244, 


70 NE 805; In re Lackawannock Tp 
High School, 19 7Pal (Dist. 411 (high 
school). 


25. In re Lackawannock Tp. High 
Shp. supra; Butz v. Romig, 17 Pa. 
is J 


[a] Discretion not abused.—In re 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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school when they deem it for the best interest of 
the pupils,?® the determination resting in the dis- 
eretion of such authorities?’ which is not subject. 
to the control of the courts in the absence of abuse 
‘thereof?* and not being affected by statutory pro- 
visions requiring the keeping of school for a specified 
number of weeks each year,?® providing that every 
public school shall be open to the admission of all 
children between designated ages,2° nor by pro- 
vision for expending money for transportation of pu- 
-pils.2+ Moreover, the statutory delegation of gen- 
eral control and supervision of public schools to 
school authorities*? has been held to give to such 
authorities power to determine that maintenance of 
the school is unnecessary because of small attend- 
ance®*® and to direct that the pupils attend another 
school.*# 


Suspension. Statutes in some jurisdictions author- 
ize particular school boards or officers to suspend a 
school®® provided provision is made for transporta- 
tion of pupils to another school.*® Such power is 
within the judicial discretion of the board or officer?? 
and cannot be controlled by the courts®® nor by the 
county commissioner.®? 


[§ 492] bb. Completion of Term. A statute pro- 
viding that where discontinuance of a high school is 
voted it is the duty of the trustees to discontinue 
the school and turn the school assets over to a speci- 
fied fund does not require that the high school con- 
tinue after such vote until the end of the current 
term.*° 


Lackawannock Tp. High School, 19 
Pa. Dist. 411; Butz v. Romig, 17 Pa. 
Dist. 1. 
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that Burns St. Annot. (1908) § 642, 
providing for abandonment of schools 
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[§ 493] cc. Reopening or Reéstablishment. 
Where a school has been suspended because of low 
attendance,*! statutes sometimes provide that the 
suspending authority may, when the required at- 
tendance be enrolled, reéstablish the school upon 
its own initiative or upon a petition of a majority of 
the voters of the district.*? 


[§ 494] (5) Care, Maintenance, and Repair.*? 
The care of the school building is generally intrust- 
ed by statute to particular school officials, such as 
the board of directors, #97 or board of education.** 
A school district is a quasi corporation for the pur- 
pose of repairing its schoolhouse.*® But the keep- 
ing and repair of the school building may, by stat- 
ute, be given to a school director,*® board of direc- 
tors,*” or to a school committee.t® The officers or 
boards designated to preserve and care for a school- 
house have the implied power to preserve the build- 
ing in the condition in which it is placed in their cus- 
tody,*® and to make good the waste and injury to 
which such a building is:subject, or in other words 
to keep it in repair,®® and this implies power to do 
all things that may come fairly and strictly within 
the term “repair ;”°+ but it does not imply the right 
to remodel or improve,°®? nor does a resolution au- 
thorizing the erection of an addition to the school 
building authorize remodeling the old building.®* 
Where, by statute, provision is made’ for the condem- 
nation of school buildings when they become in a 
dilapidated condition,®* the trustees may have the 
proper repairs made.°® The statutory power to is- 


45. Andrews v. Estes, 11 Me. 267, 
26 AmD 521. 


26. See statutory provisions. 
27. State v. Desonia, 67 Mont. 201, 


215 P 220; Clark v. McQueen, 195 N. 
C. 714, 143 SE 528. 


28. Clark v. McQueen, supra. 
29. State v. Desonia, 67 Mont. 201, 
215s P. 220. 


Term of school see infra §§ 1057- 
1062. 

30. State v. Desonia, 67 Mont. 201, 
215 PB 220. 

sere eligibility of pupils see infra 
§ 98 

ag State v. Desonia, 67 Mont. 201, 
215 P 220. 

Authorization to expend money for 
transportation of pupils see infra §§ 
1038-1040. 

32. See supra § 477. 


83. Morse v. Ashley, 193 Mass. 294, 
79 NE 481. 


[a] School committee is given 
such power. Morse v. Ashley, 193 
Mass. 294, 79 NE 481. 


34. Morse v. Ashley, supra. 

35. See statutory provisions. 

36. See infra § 1038 et seq. 

37. Wayne Tp. Bd. of Education v. 
Shaul, 4 OhNPNS 433. 

38. Wayne Tp. Bd. of Education v. 


Shaul, supra. 
39. Wayne Tp. Bd. of Education v. 
Shaul, supra. 


40. Chalstran v. Township High 
School Dist. No. 13 Bd. of Education, 
244 Ill. 470, 91 NE 712. 


41. See supra § 491. 
“42. See statutory provisions. 
{a] In Indiana, in view of the fact 


under specified conditions, did not 
provide for reéstablishment, and that 
Acts (1909) p 73 provides that any 
school so discontinued may be re- 
established by the township trustee 
in his discretion whenever assured of 
the requisite number of pupils and 
providing that in case of petition by 
a majority of the voters any school 
heretofore abandoned shall be _ re- 
opened, a school closed subsequent to 
the passage of the act of 1909 may be 
reopened in the discretion of the trus- 


tee. Frost v. State, 181 Ind. 581, 105 
NE 51. 
[b] Mandatory.—(1) In accord- 


ance with the general rule of statu- 
tory construction that the word ‘‘may” 
should be construed to be mandatory 
whenever the public has a claim de 
jure that the power conferred should 
be exercised (see Statutes [36 Cyc 
1160]), (2) the statutory provision 
stated in the text is construed to be 
mandatory (State v. Spencer Tp. Bd. 
of Education Rural School Dist., 95 
Oh. St. 367, 116 NE 516). 


43. Care and maintenance of school 
land see supra § 456. 


Personal injuries occasioned by neg- 
ligence see infra § 621. 


Reimbursement of officers for 
penses incurred see supra § 200. 


43Y%. 
44, 


[a] Duty (1) is a corporate duty 
(Lessin v. New York City Bd. of Edu- 
cation, 247 N. Y. 5038, 161 NE 160) 
(2) for dereliction of which there is 
corporate responsibility (Lessin v. 
New York City Bd. of Education, su- 
pra). (3) Such duty cannot be dele- 
gated. Lessin v. New York City Bd. 
of Education, supra, 


ex- 


See statutory provisions. 
See statutory provisions. 


School district as quasi corporation 
generally see supra § 47. 


46. See statutory provisions. 


[a] That money for repairs be at 
hand is not a requisite to his action. 
Hamtramck Tp. v. Holihan, 46 Mich. 
127, 8 NW 720. 


47. See statutory provisions. 
48. See statutory provisions. 
[a] Approval by committee of lo- 


cation of new rooms on an old school- 
house carries with it the committee’s 
necessary authorization for small re- 
pairs of the old building necessitated 
by the new work. Murphy vy. Duffy, 
46 R. I. 210, 124 A 103. 


49. Conklin v. School Dist. 
22 Kan. 521. 


50. Conklin v. School Dist. 
supra. : 


Sl. 
Supra, 


52. 
supra. 


[a] 


No. 37, 


No, 37, 


Conklin v. School Dist. No. 37, 


Conklin v. School Dist. No. 37, 


Adding second story is not 
“repairs.” IKkuykendall v. Hughey, 224 
Ill, A. 550; Murphy v. Duffy, 46 R. I. 
210, 124 A 1038. 


53. Union Free School Dist. No. 4 
v. Grear, 57 Mise. 472, 109 NYS 931. 

54. See statutory provisions. 

55. School Dist. No. 1 v. Jameson, 


15 SW 1, 779, 12 KyL 719. 


{a] Order of condemnation need 
not be shown to the trustees where 
notice thereof has been given. School 
Dist. No. 1.v. Jameson, 15 SW 1, 779, 


12 KyL 719. 
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sue bonds with which to repair, rebuild, or to con- 
struct a new building®® confers discretion on the 
school authorities as to which course to pursue.’* 


[§ 495] (6) Sale or Other Disposition®*—(a) In 
General. While in some jurisdictions statutes pro- 
hibit the sale or disposition of school buildings,°?® 
in other jurisdictions statutes provide that a school 
district may sell and dispose of a schoolhouse if nec- 
essary,°° of which necessity the school district is the 
exclusive and final judge,*! subject to control by the 
courts in cases of malfeasance, misfeasance, or non- 
feasance.** Moreover, it has been held that, inde- 
pendently of statutory authority, where a school 
building becomes old and unfit for the use of the dis- 
trict or other local school organization, the school 
authorities may dispose of it®* provided proper no- 
tice of the purpose of the sale is given the voters.°* 
The power to sell the realty®® has been said to in- 
clude the power to sell a school building which is a 
fixture thereon.®® As a general rule the district can- 
not sell a schoolhouse for mere purposes of gain,®’ or 
for any other purpose than to carry into effect the 
powers granted to it by statute.°* Under the gen- 
eral rule that, unless specially authorized, an agent 
should sell realty only for cash and not on eredit, 
treated elsewhere in this work,®® authority to an 


56. See infra §§ 696, 697. 


57. Hancock County Bd. of Educa- 
tion v. Moorehead, 105 Oh. St. 237, 136 
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schoolhouse passed at the same meet- 
ing at which it is resolved to raise 
money to build a new schoolhouse is 
illegal where no notice is given that 


v7 
r ded” 


[§§ 494-497 


agent of a school district to sell a schoolhouse as a 
general rule authorizes a sale for cash only,’ and 
an unratified sale thereof on credit is unenforeea- 
ble.“ One who has no interest in the school build- 
ing cannot maintain an action for damages due to 
the use of materials of the old building in a new 
building.?? 


Lease. School authorities are not authorized to 
lease surplus buildings*® even where the lease is 
to another school.** The letting of the school build- 
ing for hire, reward, revenue, or profit has been pro- 
hibited.7® 


[§ 496] (b) Ratification and Rescission of Sale. 
An unauthorized or invalid sale of a schoolhouse by 
an agent of a school district may be ratified by the 
district by a recorded vote,’® or by some act or ac- 
quiescence upon its part as a corporation, equiva- 
lent thereto.‘7 In order that a school district may 
rescind a sale of a schoolhouse on the ground of 
fraud, it must at least offer to restore to the pur- 
chaser what has been paid therefor.*® 


[§ 497] (7) Reversion.79 Although it has been 
declared that a school building which has become 
a fixture on school land is subject to the reversion 
clause of the deed®® even though erected for, and 


74. Re Almonte Bd. of Education, 
(Ont.) [1930] 1 DomLR 568. 


75. Leon County Special Tax 


NE 913. 


[a] Review of discretion, in the 
absence of abuse thereof, is not au- 
thorized. Hancock County Bd. of Ed- 
ucation v. Moorehead, 105 Oh. St. 237, 
136 NE 9138. 


58. Disposition of school lands see 
supra §§ 457-460. 


Disposition of school property in 
general see supra §§ 410-413. 


Sale of public lands granted in aid 
of schools see supra § 382. 


59. See statutory provisions. 


[a] In Oklahoma, under the act of 
1901, a school district cannot (1) sell 
(Oklahoma County School Dist. No. 71 
v. Overholser, 17 Okl. 147, 87 P 665), 
(2) exchange (Oklahoma School Dist. 
No. 71 v. Overholser, supra), (3) or 
otherwise dispose of a school build- 
ing used as a separate school (Okla- 
homa School Dist. No. 71 v. Overhol- 
ser, supra; Kingfisher Bd. of Educa- 
tion v. Kingfisher County, 14 Okl. 322, 
78 P 455), (4) except to better or re- 
new school facilities (Oklahoma 
School Dist. No. 71 v. Overholser, su- 
pra). 

60. See statutory provisions. 


[a] Lumber and materials from a 
school building may be sold under 
such statutory authorization. State 
v. Umbarger, 69 Kan. 66, 76 P 429. 


[b] Sale without consideration is 
not authorized. Schwing v. McClure, 
120 Oh. St. 335, 166 NE 230 (build- 
ing). 

61. State v. Umbarger, 69 Kan. 66, 
76 P 429; Dresden School Dist. No. 
6 v. Adtna Ins. Co., 54 Me. 505; Butz 
v. Romig, 17 Pa. Dist. 1. 


62. Butz v. Romig, 17 Pa. Dist. 1. 

63. Whitmore v. Hogan, 22 Me. 
564. 

64. See case infra this note. 

[a] Resolution to sell an old 


the matter of sale will be a subject 
of consideration at the meeting. 
Stackhouse vy. Clark, 52 N. J. L. 291, 
19 A 462. 


65. See supra § 457. 


66. Spencer v. Brown, (Tex. Civ. 
A.) 198 SW 1179 [writ of error re- 
fused sub nom, Hicks v. Faust, 212 
SW 608]. 


[a] Statutory requirement (1) 
that deed recite the authority by 
which it was executed is directory 
only (Spencer v. Brown, (Tex. Civ. 
A.) 198 SW 1179 [writ of error re- 
fused sub nom. Hicks v. Faust, 212 
SW 608]), (2) and failure to do so 
does not nullify the conveyance 
(Spencer v. Brown, supra). 


67. Whitmore v. Hogan, 22 Me. 
564. 

68. Whitmore v. Hogan, supra. 

69. See Agency § 253. 

70. Dresden School Dist. No. 6 v. 


Avtna Ins. Co., 62 Me. 330. 


71. Dresden School Dist. No. 6 v. 
AMtna Ins. Co., supra. 


Ratification of sale see infra § 496. 


72. Carter v. White, (Tex. Civ. A.) 
260 SW 276. 


73. Re Almonte Bd. of Education, 
(Ont.) [1930] 1 DomLR 568; Niagara 
Public School Board v. Queenston 
Branch Women’s Inst., 59 Ont. L. 
213, [1926] 4 DomLR 13. 


[a] Tease of building is not au- 
thorized (1) by reason of statutory 
authority to dispose of school land 
not needed for school purposes (Ni- 
agara Public School Bd. v. Queenston 
Branch Women’s Inst., 59 Ont. L. 213, 
[1926] 4 DomLR 18), (2) nor by a 
statute permitting the use of a build- 
ing for educational or lawful purposes 
not interfering with the school (Niag- 
ara Public School Bd. v. Queenston 
Branch Women’s Inst., supra). 


School Dist. No. 1 v. Lewis, 63 Fla. 
691, 57 S 614; Lincke v. Moline Bd. of 
Education, 245 Ill. A. 459. 


[a] Charge to cover incidental ex- 
penses is permissible. Lincke v. Mo- 
line Bd. of Education, 245 Ill. A. 459, 


[b] Ultra vires.—Charge for profit 
by a board of education to that part 
of public using schoolrooms for social 
purposes is ultra vires. Lincke v. 
eons Bd. of Education, 245 Ill. A. 


[c] Trustees having supervision 
of schools have no authority to lease 
the school building for profit. Leon 
County Special Tax School Dist. No. 
1 v. Lewis, 63 Fla. 691, 57 S 614. 


76. Dresden School Dist. No. 6 v. 
Adtna Ins. Co., 62 Me. 330. 


77. Dresden School Dist. No. 6 v. 
Aditna Ins. Co., supra; Spencer v. 
Brown, (Tex. Civ. A.) 198 SW 1179 
[writ of error refused sub nom. Hicks 
v. Faust, (Tex. Sup.) 212 SW 608]. 


[a] Relation back—Under a stat- 
ute requiring consent of school au- 
thorities to a sale of school property, 
an order of the state board of educa- 
tion made in October, related back 
to the contract of sale of an old 
schoolhouse by the school board in 
August operating as a ratification of 
the sale. Spencer v. Brown, (Tex. 
Civ. A.) 198 SW 1179, writ of error re- 
fused sub nom. Hicks v, Faust, (Tex. 
Sup.) 212 SW 608. 


78. Dresden School Dist. No. 6 Vv. 
AMtna Ins. Co., 54 Me, 505. 


79. Reversion of improvements see 
infra § 501. 


Reversion of school land see supra 
§§ 461-465. 


Reversion of school property gener- 


ally see supra § 414. 


80. New Hebron Cons. School Dist. 
v. Sutton, 151 Miss. 475, 118 S 303. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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devoted to, a public use,*! both independently of 
statute’? and under express statutory provision®® 
there is authority that reversion of the school land 
does not include the schoolhouse thereon.** 
general rule that a tenant has a reasonable time 
during or after the termination of his tenancy to 
remove all improvements belonging to him where 
the removal will not injure the premises, treated else- 
where in this work,®® applies to the removal of a 
school building from leased premises.*® 


Revocation of license. 


81. New Hebron Cons. School Dist. 
v. Sutton, supra. 
82. Schwing v. McClure, 120 Oh. 


St. 335, 166 NE 230; May v. Board 
of Education, 12 Oh. A. 456. 


[a] Reasonable time (1) to remove 
the building will be granted. May v. 
Board of Education, 12 Oh. A. 456. 
(2) One year from date of the decree 
is such reasonable time. May v. Bd. 
of Education, supra. 


83. See statutory provisions. 


[a] In Kentucky (1) abandonment 
prior to St. (1909) § 4437, providing 
that any reversionary interest in land 
used as a site for a schoolhouse shall 
not deprive the district of the school- 
house or improvements therein, gives 
the grantor a right of possession 

. (Breathitt County Bd. of Education v. 
Back, 214 Ky. 284, 283 SW 99), (2) 
since construction of the statute to 
apply to reversionary interests cre- 
ated by contract executed prior to its 
enactment would impair the obliga- 
tion of the contract (Jefferson County 
Bd. of Education v. Littrell, 173 Ky. 
78, 190 SW 465), (3) but abandonment 
subsequent to the statute does not en- 
title the grantor to the schoolhouse 
thereon (Breathitt County Bd. of Ed- 
ucation v. Back, supra). 


84. See supra notes 82, 83. 

85. See Landlord and Tenant § 827. 

86. Hayward v. Hope Tp. School 
Dist. No. 9, 1389 Mich. 539, 102 NW 
999. 

{a] Time considered reasonable.— 
Five days. Hayward v. Hope Tp. 


School Dist. No. 9, 189 Mich. 539, 102 
NW 999. 


[b] Statutory provision that no 
district shall build a frame school- 
house on any site for which they have 
not a title in fee or a lease for fifty 
years does not apply to a lease of 
fifty years so as to prevent applica- 
tion of the text rule. Hayward v. 
Hope Tp. School Dist. No. 9, 139 Mich. 
539, 102 NW 999. 


87. Rangeley v. Snowman, 115 Me. 
412, 99 A 41. 


88. Textbooks see infra §§ 1071-— 
1087. 

89. See supra §§ 466-471. 

90. Plymouth Graded School Dist. 


Vv. Pruden; 179 N. CC. 617, 103 SE 369. 
91. See supra § 202. 


92. McGee v. Franklin Pub. Co., 15 
Tex, Civ. A. 216, 39 SW 335. 


[a] Athletic suits to be loaned to 
members of the team cannot be pro- 
vided under the authority of statu- 
tory provisions giving the school com- 
mittee control of athletic organiza- 
tions bearing the name of the school, 
requiring instruction in games and 
exercises, authorizing expenditures 


Where a school building 
has been erected on land under a license and such 
license is revoked, the building may be removed by 
a successor to the school authorities.** 


SCHOOLS AND SCHOOL DISTRICTS. 


The 


apphances.°§ 


for such purposes, and authorizing 
purchase and loan of school supplies. 
Wright v. Boston, (Mass.) 170 NE 72; 
Brine v. Cambridge, 265 Mass. 452, 
i164 NE 619. 


93. See statutory provisions. 


[a] In Indiana under Burns St. 
(1901) § 5920, providing that school 
trustees shall provide suitable furni- 
ture for schoolhouses, a duty is im- 
posed to do so. Washington Tp. Ad- 
visory Bd. v. State, 164 Ind. 295, 73 
NE 700. 


{b] In Virginia (1) in accordance 
with the general rule of statutory 
construction that all statutes in pari 
materia should be read and construed 
together and in case of disagreement 
their provisions should be harmonized 
and construed so as to permit all to 
stand (see Statutes [36 Cyc 1147]), 
(2) Code § 1538 subs 10, authorizing 
city school boards to provide school 
furniture, and Code § 1433, authoriz- 
ing the state board of education to se- 
lect school furniture, are not in con- 
flict (Com. v. Norfolk School Bd., 109 
Va. 346, 63 SE 1081), (3) since the 
customary meaning of the word “‘pro- 
vide” of “to furnish or. supply” at- 
taches to the word as used in the first 
statute (Com. v. Norfolk School Bd., 
supra) (4) and the general meaning 
of the word “select” of ‘‘to choose or 
pick out” attaches to the word as used 
in the second statute (Com. v. Norfolk 
School Bd., supra). (5) The state 
constitution does not prevent the leg- 
islature from conferring on the state 
board of education power to select 
furniture for school buildings. Com. 
v. Norfolk School Bd., 109 Va. 346, 63 
SE 1081. 


What constitutes furniture see in- 
fra § 499. 


94. See statutory provisions. 


{a] In Indiana under Burns St. 
(1901) § 5920, providing that school 
trustees shall provide suitable appa- 
ratus for schoolhouses, a duty is im- 
posed to do so. Washington Tp. Ad- 
visory Bd. v. State, 164 Ind. 295, 73 
NE 700. 


[b] In Iowa (1) under Code (18738) 
§ 1729, authorizing the township board 
of directors to purchase apparatus 
for the schools, the board has power 
to determine what apparatus should 
be used (Union Dist. Tp. v. Meyers, 83 
Iowa 688, 49 NW 1042), (2) and a sub- 
director in a school district has no 
right to forbid the use in the schools 
of a subdistrict of apparatus purchas- 
ed by the board, on the ground that 
such apparatus is worthless and that 
its purpose is illegal (Union Dist. Tp. 
v. Meyers, supra). (3) Injunction 
will lie to prevent his interference. 
See Injunctions § 396. 


[ce] In Wisconsin power to pur- 
chase school apparatus was not con- 
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[§ 498] c. School Furniture, Furnishings, Appa- 
ratus, Supplies, Appendages, Equipment, and Other 
Appliances**—(1) Authority and Duty To Provide— 
(a) In General. 
statutory power to construct the building®® includes 
the power to provide the ordinary equipment there- 
for,®° the general rule that the powers of school 
boards and officers are those conferred by statute 
expressly or by necessary inference,®! applies to 
the power of boards and officers to provide school 
furniture, apparatus, etc.,°? and generally statutes 
invest in various school authorities the authority 
and duty of providing furniture,®? apparatus,®* sup- 
ples,®® appendages,®® equipment,®’? and educational 
The power does not extend to pri- 


While it has been held that the 


ferred by St. (1898) § 435, giving 
school boards the care of schoolhous- 
es and school property. Glidden State 
Bank v. Jacobs School Dist. No. 2, 
143 Wis. 617, 128 NW 285. 


{d] Limitation.—The power to 
purchase apparatus is limited by the 
provision for appropriation to such 
purpose. Clark v. Iroquois County 
Dist. No. 1, 78 Ill. 474. 


What constitutes apparatus see in- 
fra § 499. 


95. See statutory provisions. 


[a] In Pennsylvania the power of 
the board of education of Philadelphia 
to purchase supplies for school pur- 
poses is not affected by the act of 
April 4, 1903, providing for a depart- 
ment of supplies for the city. State 
First School Dist. Bd. of Public Edu- 
cation v. Ransley, 209 Pa. 51, 58 A 
122; Board of Education v. Shoyer, 
13,Pa. Dist. 170. 


[b] In Vermont, in view of L. No. 
103 (1921) giving the town manager 
authority to be general purchasing 
agent of the town and charge of school 
buildings, and requiring him to ac- 
count for all departments of the town, 
exclusive authority to purchase school 
supplies is vested in the school direc- 
tors... Farmer v. Haley, 100 Vt. 75; 
35: Awd 2: 


; What constitutes supplies see infra 
499. 


96. See statutory provisions. 


What constitute necessary append- 
ages see infra § 499. 


97. See statutory provisions. 


[a] Discretion and economy.—The 
duty of furnishing equipment for 
schools must be discharged with dis- 
cretion and economy. Oppenheimer 
v. Greencastle School Tp., 164 Ind. 99, 
72 NE 1100. 


[b] Games on land under control 
of committee.—(1) Gen. L. c 71 § 47, 
authorizing expenditures for the su- 
pervision of play and games on land 
under the committee’s control, or for 
the equipment thereof, is construed to 
authorize expenditures for both su- 
pervision and equipment. Brine y. 
Cambridge, 265 Mass. 452, 164 NE 619. 
(2) Expenditures for athletic cloth- 
ing are not authorized by such stat- 
ute. (Brine v. Cambridge, 265 Mass. 
452, 164 NE 619), (3) since some of 
the games in which such clothing is 
used would be played on land not un- 
der the control of the committee 
(Brine v. Cambridge, supra). 


98. See statutory provisions. 


[a] In Indiana, under Burns St. 
(1901) § 5920, providing that school 
trustees shall provide suitable educa- 
tional appliances for schoolhouses, a 
duty is imposed to do so. Washing- 
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vately owned buildings,®® except when leased for 
The authority to authorize 
the teaching of music? includes authority to pur- 


public school purposes.? 


chase a piano for such purpose.® 
Approval by voters. 


approved by the voters.* 
Repeal of statutes. 


ton Tp. Advisory Bd. v. State, 164 Ind. 
OD ou INE TOO: 


[b] In Wisconsin (1) St. (1898) § 
436, which provides that school 
boards may purchase. books, blanks, 
stationery necessary for keeping a 
record of their proceedings, ete., can- 
not be construed to authorize them to 
purchase a safe, as their records oc- 
cupy but small space and are of little 
value. Glidden State Bank v. Jacobs 
School Dist. No. 2, 143 Wis. 617, 128 
NW 285. (2) Moreover, authority 
given by the voters to purchase a safe 
does not include authority to pur- 
chase two safes even where the fund 
provided is ample. Glidden State 
Bank v. Jacobs School Dist. No. 2, su- 
pra. 


What constitute educational appli- 
ances see infra § 499. 


99. State v. Sherman, 90 Ind. 123. 
‘Contra State v. Freed, 10 Oh. Cir. Ct. 
294, 6 Oh. Cir. Dec. 550. 


[a] Direction by voters and appel- 
late authorities.—(1) The township 
trustee may properly refuse to equip 
a privately owned school building 
with furniture (State v. Sherman, 90 
Ind. 123), (2) even though directed to 
‘do so by the voters (State v. Sherman, 
supra) (3) and by the county super- 
intendent on appeal (State v. Sher- 
man, supra). 


1. State v. Sherman, supra; State 
v. Freed, 10 Oh. Cir. Ct. 294, 6 Oh. 
iT Me CREDO. 


Ihease of buildings for school pur- 
poses see supra § 472. 


2. See infra §§ 1067-1069. 


3. Knabe v. West Bay City Bd. of 
Education, 67 Mich. 262, 34 NW 568. 


[a] Whether music teacher is em- 
ployed prior to purchase or subse- 
quent thereto is immaterial. Knabe 
v. West Bay City Bd. of Education, 67 
Mich. 262, 34 NW 568. 


4. Waldron First Nat. Bank v. 
Whisenhunt, 94 Ark. 583, 127 SW 968; 
Monticello Bank v. Coffin’s Grove Dist. 
Tp., 51 Iowa 350, 1 NW 592; Taylor 
v. Otter Creek Dist. Tp., 26 Iowa 281; 
Western Pub. House v.° Locke Tp. 
School-Dist. No. 1, 94 Mich, 262, 53 
NW 1108. 


5. See Statutes [36 Cyc 1071, note 
20 Ne , 


6. See case infra this note. 


[a] In Nevada St. (1913) p 240, au- 
thorizing the furnishing of a high 
school building in Wells County, is 
not impliedly repealed by St. (1913) p 
368. Dotta v. Hesson, 38 Nev. 1, 143 
P 305. 


7. See cases infra this note. 


{a] In Texas (1) Act (18938) § 81, 
authorizing the school trustees to 
purchase furniture for the school- 
house, indicates an intention that the 
furniture be for the house or building 
so as to make it habitable and com- 
fortable (McGee v. Franklin Pub. Co., 
15 Tex. Civ. A. 216,°39 SW 335) (2) 
and not appurtenances, appliances, 
and supplies that may be useful to 


Under some statutes a pur- 
chase by the board or officer must be authorized or 


Under the general rule that 
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favored.® 


[§ 499] (b) Construction of Terms. 
construing such statutory terms as “furniture,’’? 


[§§ 498-499 


repeals of statutes by implication are not favored*® 
repeal by implication of a school statute authoriz- 
ing the furnishing of a high school building is not 


Decisions 


“furnish,”’’ “apparatus,”’® “supplies,’”!° “necessary 


the school (McGee v. Franklin Pub. 


Co., supra), (3) such as a grammer 
chart (McGee v. Franklin Pub. Co., 
supra). ‘ 


8. See cases infra this note. 


[a] In Ohio (1) under Rev. St. § 
3987, giving the board of education 
power to furnish schoolhouses, the 
board was authorized to supply the 
schoolhouses with anything necessary 
or useful for the purposes of educa- 
tion (State v. Treasurer German Tp., 
2 Oh. Cir. Ct: 363, 1°Oh. Cin Dees 532), 
(2) since “furnish” means to supply 
with anything necessary or useful 
(see Furnish § 1 note 88). (3) Thus 
the board of education has authority 
to furnish school and reading charts. 
State v. German Tp., supra. 


9. See cases infra this note. 


[a]. In Indiana (1) under Burns 
Rev. St. (1901) § 5920, school trustees 
may provide music charts (W. P. 
Myers Pub, Co. v. White River School 
Tp., 28 Ind. A. 91, 62 NE 66), (2) since 
such charts are such that a few may 
suffice for the school (W. P. Myers 
Pub. Co. v. White River School Tp., 
supra). 


{[b] In Iowa (1) since the teaching 
of music in schools is authorized (see 
infra § 1068), (2) the term “appara- 
tus” in Code (1873) § 1729 includes 
the purchase of the necessary instru- 
ments, such as an organ (Bellmeyer 
v. Marshalltown Independent Dist., 
44 Iowa 564). 


[ce] In Ohio (1) under Rev. St. § 
3897, giving the board of education 
power to provide all necessary ap- 
paratus for schoolhouses, means the 
ordinary furnishing necessary com- 
pletely to equip the schoolhouses so 
as to make them suitable and com- 
fortable for the general purposes for 
which they were ‘intended (State v. 
Freed, 10 Oh. ‘Cir. Ct. 294, 6 Oh. Cir. 
Dec. 550), (2) and therefore may be 
furnished to a school by the board of 
education (Plymouth First Nat. Bank 
v. Harrison Tp. Bd. of Education, 15 
Ohe Cin, CEab6L 0S OieCir~ DeGe.s2kans 
(3) A cabinet containing a number of 
geographical maps, so that they may 
be conveniently displayed, and the 
whole series when not in use, inclosed 
and protected, are within such stat- 
ute. Plymouth First Nat. Bank v. 
Harrison Tp. Bid. of Education, supra. 
(4) Rev. St. § 3987 is not in conflict 
with § 3995, limiting the amount to be 
appropriated for philosophical or 
other apparatus for the demonstration 
of such branches of education as may 
be taught in the schools (Plymouth 
First Nat. Bank v. Harrison Tp. Bd. 
of Education, supra; State v. Freed, 
supra), (5) since the former relates to 
general apparatus used in furnishing 
the school building (State v. Freed, 
supra) (6) and the latter relates to 
aie apparatus (State v. Freed, su- 
pra). 


10. See cases infra this note. 


[a] In Massachusetts (1) Gen. L. 
e 71 § 48, requiring a municipality to 
furnish school supplies, means maps, 
charts, globes, and other apparatus 
necessary for use in the school. Brine 


appendage,”?! and 


“ 


educational appliances”!? are 


v. Cambridge, 265 Mass. 452, 164 NE 
619. (2) Athletic clothing is not to be 


included in such term. Brine v. 
Cambridge, supra. 
[b] In Nebraska (1) the term 


“school supplies’ in Sess. L. (1891) 
c 46 § 10 means maps, charts, globes, 
and other apparatus necessary for use 
in schools. Affholder v. State, 51 
Nebr. 91, 70 NW 544. (2) The term 
“textbooks” in the title of such stat- 
ute is used broadly as including 
globes, maps, charts, pens, ink, pa- 
per, ete. Aifholder v. State, supra. 


11. See cases infra this note. 


[a] In Kansas (1) the word “ap- 
pendages” in Comp. L. (1879) p 830, 
authorizing the district board to pro- 
vide the necessary appendages for the 
schoolhouse, is used in the broad 
sense of something added to a prin- 
cipal or greater thing although not 
necessary to it (Hemme y. Osage 
County School Dist. No. 4, 30 Kan. 377, 
1 P 104), (2) and includes a well on 
the school premises (Hemme vy. Osage 
County School Dist. No. 4, supra), (3) 
although such question is properly 
for the jury (Hemme v. Osage County 
School Dist. No. 4, supra). (4) L. 
(1876) art 4 § 25, authorizing the pur- 
chase of appendages includes the pur- 
chase of mathematical charts. Chase 
County School-Dist. No. 17 v. Swayze, 
290 Kane. 21:1. (5) Stereoscope and 
stereoscope views are not included 
within such terms as used in Gen. St. 
ec 92 art 4 § 46, authorizing the dis- 
trict board to provide necessary ap- 
pendages. Bourbon County School 
Dist. No. 29 v.. Perkins,’ 21 Kan. 536. 
30 AmR 447. (6) “Appendage” defined 
generally see Appendage 4 C. J. p 13875 
note 14. 


[b] In Michigan (1) national busi- 
ness multiplication charts are not 
necessary appendages within the 
meaning of Comp. L. (1871) § 3618, 
authorizing a school director to pro- 
vide the necessary appendages for the 
school. Gibson v. Vevay Tp. School 
Dist. No. 5, 36 Mich. 404. (2) Buta 
fence inclosing a schoolhouse site and 
separating it from adjacent lands is 
within such term as used in Howell 
St. § 5073. Creager v. Wright Tp. 
School-Dist. No. 9, 62 Mich. 101, 28 
NW 794. . 


12. See cases infra this note. 


[a] In Indiana such term does not 
include a reading circle library and 
cases. Elkhart First Nat. Bank v. Os- 
borne, 18 Ind. A. 442, 48 NE 256; 
Marion First Nat. Bank v. Adams 
School Tp., 17 Ind. A. 375, 46 NE 832. 


[b] In West Virginia (1) since an 
educational appliance is something 
necessary or useful to enable the 
teacher to teach the school children 
(see Appliance 4 C. J. p 1388 note 79), 
(2) the term as used in Code § 34, 
requiring the board of education to 
provide such appliances as the com- 
fort, health, cleanliness and conven- 
ience of the scholars may require, in- 
cludes maps, charts, blackboards, ete. 
(Honaker v. Pocatalico Dist. Bd. of 
Education, 42 W. Va. 170, 24 SE 544, 
54 AmSR 847, 32 LRA 418), (3) pro- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 499-504] 


given in the foot notes. 


[§ 500] (2) Sale or Other Disposition.1* A sale 
of a school building does not, in the absence of an 
express provision, include the furnishings in the 
building.?# 


[§ 501] (3) Reversion. Generally, reversion of 
school land?’ does not entitle the owner of the land 
to furniture and other apparatus or equipment of 
a school building on such land.?® 


[§ 502] d. School Libraries.‘* Provision is made 
under some statutes for the establishment, mainte- 
nance, and regulation of school district libraries.18 
Thus statutes have provided that a school librarian 
may be employed by the board of education,!® and 
that the trustees have title to the books?® and con- 
trol of the library. Hence the remedy for being 
denied admission to such library is against such 
trustees?” and not against the librarian.?* 


[§ 503] e. Highway for Access to School Build- 
ing. Statutes in some instances provide that a 
school board, when authorized by the electors, may 
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obtain at the district expense a publie highway by 
which the pupils may reach the school building 
without trespassing upon private property.?* It has 
been said that such a right is diseretionary.?° Power 
under such a statute is not confined to cases of school- 
houses not situated on any highway,?® or to cases 
where a private right to pupils to pass has been re- 
fused.27 The power is not affected by the fact 
that a tax to pay for the road has been voted.?8 So 
the fact that the school board is guilty of fraud or 
collusion in establishing the road and thereby in- 
creases the expense thereof does not deprive the 
district of the road.?® 


[§ 504] B. Contracts?°—1. Capacity and Power 
To. Contract—a. In General. School districts or 
other local school organizations have the power of 
entering into such contracts, and such only, as are 
expressly or impliedly authorized by, statute.*+ The 
authority of school boards or officers to bind the 
district by contracts relative to school matters is 
also controlled by statute,?? and is such only as is 
conferred, either expressly or by necessary impli- 


vided such articles are not merely 
school books in disguise (Honaker v. 
Pocatalico Dist. Bd. of Education, su- 
pra) (4) but are things of which a 
few will answer the needs of all 
students (Honaker v. Pocatalico Dist. 
Bd. of Education, supra), (5) and pro- 
vided they are suitable and reason- 
ably necessary (Honaker v. Pocatali- 
co Dist. Bd. of Education, supra). 


13. Disposition of school property 
generally see supra §§ 410-413. 


Sale or other disposition of school 
building see supra §§ 495, 496. 


Sale or other disposition of school 
land see supra §§ 457-460. 


14. Isaacs v. Jackson County Bd. 
of Education, 193 Ky. 695, 237 SW 384. 


15. See supra §§ 461-463. 
16. See cases infra this note. 


{a] In Kentucky (1) abandonment 
subsequent to the statute does not en- 
title the grantor to school furniture 
and apparatus. Breathitt.County Bd. 
of Education v. Back, 214 Ky. 284, 283 
SW 99. (2) But abandonment of land 
obtained by a deed providing for re- 
version on abandonment for school 
purposes prohibits the removal of im- 
provements (Webster County Bd. of 
Education v. Gentry, 233 Ky. 35, 24 
SW (2d) 35), (3) since a reversion 
clause in a deed carries a right to im- 
provements (Webster County Bd. of 
Education v. Gentry, supra). (4) Un- 
der St. (1909) § 4437, providing that 
any reversionary interest in land used 
as a site for a schoolhouse shall not 
deprive the district of the school- 
house or improvements, in the absence 
of agreement to a judgment contrary 
allowing recovery of the site pur- 
chased from one having merely a life 
estate and pérmitting removal of the 
building and improvements, should 
not subject such right of removal to 
payment of rent on failure to remove 
within the designated time (Common 
School Dist. No. 31 v. Isaacs, 115 SW 
724), (5) since subjecting the right to 
remove improvements to the claim for 
rent might deprive the school district 
of a school building in which to hold 
school (Common School Dist. No. 31 
vy. Isaacs, supra). 


17. Municipal public libraries see 
Municipal Corporations § 1591. 


18. See statutory provisions; 
case infra this note. 


and 


fa] In Indiana (1). while prior to 
Burns St. Annot. Suppl. (1905) §§ 
4983h—4983s, the school city of Marion 
had management of the city library 
(Marion School City v. Forrest, 168 
Ind. 94, 78 NE 187), (2) since such 
statute, which gave the management 
to a board of trustees appointed by a 
majority of the members of the com- 
mon council, the school city cannot 
complain of loss of management 
eae School City v. Forrest, su- 
pra). 


19. See statutory provisions. 
20. See statutory provisions. 
21. See statutory provisions. 


22. Kennedy v. Ray, 22 Barb. (N. 
B44) ody G1 


23. Kennedy v. Ray, supra. 


24. See statutory provisions; and 
cases infra this note. 


fa] In Iowa (1) under Code §§ 
2749, 2815, providing that the electors 
may authorize the board to obtain at 
the expense of the corporation roads 
for proper access to its schoolhouses 
and authorizing condemnation of the 
land for such roads, the district may 
obtain such roads other than by con- 
demnation. Brockway v. Louisa 
County, 133 Iowa 293, 110 NW 844. 
(2) Acts 19th Gen. Assemb. c 51 § 1, 
authorizing the board of directors to 
obtain, at the expense of the district 
township, such highways as such 
board may deem necessary for proper 
access to the school-houses of the dis- 
trict, applies to independent districts. 
Bogaard v. Plain View Independent 
Dist., 93 Iowa 269, 61 NW 859; Mc- 
Shane v. Pleasant Grove Independent 
Dist., 76 Iowa 333, 41 NW 33. 


25. Bogaard v. Plain View Inde- 
pendent Dist., 93 Iowa 269, 61 NW 859. 


26. Bogaard v. Plain View Inde- 
pendent Dist., supra. 


27. Bogaard v. Plain View Inde- 
pendent Dist., supra. 


28. Bogaard v. Plain View Inde- 
pendent Dist., supra. 


29. Brockway v. Louisa County, 
133 Iowa 298, 110 NW 844. 
30. Cross references: 


Authority to incur indebtedness see 
infra § 624. 


Contracts: 
Employment of: 
Physicians and nurses see infra 
§ .1006. 
School agents and employees see 
infra §§ 250-252. 
For transportation of pupils see 
infra §§ 1048-1054. 
With member of school committee 
to board teacher see infra § 396. 


With teachers: 
Generally see infra §§ 303-327. 


Extending beyond officer’s term 
see infra § 312. 


Individual liability of officers on con- 
tracts see supra § 222 


Power of school commissioner to con- 
tract for interest on sale of school 
land see Public Lands §§ 197, 209. 


31. Ark.—Hatfield v. School Dist. 
No. 58, 178 Ark. 260, 10 SW (2d) 374,. 
376 [quot Cye]. 


Cal.—Morgan v. San Francisco Bd. 
of Education, 136 Cal. 245, 68 P 703. 


Ind.—Sutton v. Montpelier School, 
28 Ind. A. 315, 62 NE 710. 


Kan.—Schofield v. Labette County 
School Dist. No. 118, 105 Kan. 343, 
184 P 480, 7 ALR 788 [cit Cye]. 


Mass.—Stoughton Third 
Dist. v. Atherton, 12 Metce. 105. 


Nebr.—American Surety Co. v. 
Douglas County School Dist. No. 64, 
117 Nebr. 6, 219 NW 583; School-Dist. 
No. 16 v. School-Dist. No. 9, 12 Nebr. 
241,11 NW 311. 


[a] In emergency (1) while statu- 
tory requirements may be disregard- 
ed (In re Chester School Dist., 301 Pa. 
2038, 151 A 801), (2) such rule applies 
only as to such requirements as can- 
not be fully met (In re Chester School 
Dist., supra). (3) Whether or not the 
necessity exists depends upon the cir- 
cumstances of the particular case. 
Mueller v. Board of Education, 11 Oh 
NPNS 113. 

32. Ark.—A. H. Andrews Co. v. 
Delight Special School Dist., 95 Ark. 
26, 128 SW 361. 


Colo.—Mountjoy v. Cheyenne Coun- 
ty High School Dist., 78 Colo. 162, 
1638, 240 P 464 [cit Cyc]. 


In'd.—Snoddy v. Wabash School Tp..,. 
17 Ind. A. 284, 46 NE 588. 


Iowa.—Weir Furnace Co. v. Sey- 
mour Independent School Dist., 99% 


School 
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vation, by statute;3% and generally a school dis- 
trict or other local school organization cannot be 
held liable on contracts of its board or officers which 
such board or officers had no legal authority to 
make,** subject to an exception as to bona fide hold- 
ers of negotiable instruments.?® A de facto school 
officer may bind the school organization by a con- 
tract otherwise within his power.*® 


[§ 505] b. As to Particular Contracts—(1) Con- 
struction of Buildings.?7 In accordance with the 
general rule as to school contracts,** the power of a 
district board, committee, or other officers to enter 
into a contract for the construction of a school 
building is ordinarily controlled by statutes,*? al- 
though it has been implied from the power to sue.*° 
No implied power jointly to construct a school build- 
ing arises from the power of separate districts in- 
dividually to construct such building.4+ <A civil 
township, as distinguished from a school township, 
has no authority to make a contract for the erection 
of a schoolhouse.*? 


Effect of abandonment by contractor. The power 
to make the contract is not exhatisted by making a 


Towa 115, 68 NW 584. 
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of Education, 161 Fed. 767. 


[§§ 504-508 


. 


contract,#® and upon abandonment of the work by 
the contractor,4* a new contract may be entered in- 
Lose 


[§ 506] (2) Fences. The general rule that own- 
ers of adjacent lands may make valid agreements as 
to the construction and maintenance of partition 
fences*® applies to school districts and other local 
school organizations.** 


[§ 507] (3) Fuel and Lighting. In some jurisdic- 
tions statutes authorize school boards or officers to 
provide fuel for the school buildings.** Moreover, 
power to contract for a central heating plant to dis- 
tribute heat to a group of school buildings has been 
construed as incidental to the statutory power to 
provide the buildings.4® So in some jurisdictions 
school authorities are deemed to have power to con- 
tract for needed artificial lighting for the school 
building or rooms®° including the power to contract 
for the erection of a transmission line.®? 


[§ 508] (4) Insurance.®°* The general rule that 
the power of school authorities to contract is that 
expressly or by implication conferred by statute®? 
apphes to school insurance contracts.6* School 


(2) Un- {acts in its corporate capacity in mak- 


N. Y.—Peo. v. Banfield, 6 HowPr 
437, 


Pa.—Shaw vv. Beltzhoover 
School Dist., 23 Pa, Dist. 446. 


33. A. H. Andrews Co. v. Delight 
Special School Dist., 95 Ark. 26, 128 
SW 361; Taylor v. Matthews, 10 Ga. 
A. 852, 75 Si 166; Union School Tp. 


Sub- 


v. Crawfordsville First Nat. Bank, 
102 Ind. 464, 2 NE 194; State v. 
Freed, 10 Oh. Cir. Ct. 294, 6 Oh. Cir. 
Dec. 550. 

34. See infra § 582. 

35. See infra § 692. 

36. School Dist. No. 54 v. Garri- 


son, 90 Ark. 335, 119 SW 275. 


37. Authorization of construction 
of building or room for school pur- 
poses see supra §§ 466-470. 


38. See supra § 504. 


39. Mountjoy v. Cheyenne County 
High School Dist., 78 Colo. 162, 240 
P 464 [cit Cyc]. 


[a] In Florida, under Rev. Gen. 
St. (1920) § 441, providing for a 
board of public instruction, § 447, 
making such board a body corporate 
and giving it power to acquire and 
hold property, ete., and § 454, giv- 
ing the board possession and title 
to property, the county board of pub- 
lie instruction may enter into a bind- 
ing contract as to the erection of 
schoolhouses. Gainesville First Nat. 
Bank v. Lafayette County Bd. of 
Public Instruction, 93 Fla. 182, 111 
S 521. 

[b] In Mississippi in 
Hemingway Code § , 6660, providing 
that boards of school trustees shall 
purchase ‘supplies for public build- 
ings, public works, and public con- 
struction on competitive bids, and § 
7344, in part authorizing the trus- 
tees to make provision for the com- 
fort and welfare of the pupils, there 
is a clearly implied power to con- 
tract for the erection of a _ school 
building. Peets v. Martin, 135 Miss. 
720, 101 S78. 


[c] In New Jersey (1) the power 
of a board of education to contract 
for the building of a schoolhouse is 
statutory. Perkins v. Newark Bd. 


view of 


der School L. art 6 § 45, making the 
board of education of a city district 
a body corporate, and art 7 § 94, giv- 
ing such board power to sue and be 
sued, etc., a city municipality cannot 
interfere with a city board of edu- 
cation’s adjustment of differences 
with a contractor under contract for 
the erection of a school building. 
Shaner y. Millville Bd. of Education, 
6 N. J. Mise. 671, 142 A 425. (3) 
That school bonds must be met by 
the city does not subordinate the 
board of education to the city’s con- 
trol in adjusting differences with a 
contractor. Shaner y. Millville Bd. 
of Education, supra. 


[d] In New York (1) L. (1909) 
c 55 § 120, requiring contracts for 
work for a second class city to be 
let by the board of contract and sup- 
ply, except as otherwise provided by 
law, dbes not deprive the commis- 
sioners of the common schools of 
Utiea of their power, under L. (1842) 
c 137 § 138, to contract for the erec- 
tion of schoolhouses. McBride v. 
Ashley, 174 App. Div. 650, 160 NYS 
406 [aff 91 Misc. 585, 154 NYS 1010]. 
(2) The voters have no power to in- 
terfere with the right of school trus- 
tees to contract for the construction 
of a school building. Peo. v. Ban- 
field, 6 HowPr 437. 


[fe] In Texas, under Acts 29th 
Leg. (1905) ‘ec 124 § 165, the school 
board of trustees may appoint a 
building committee to let the con- 
tract. Wright v. Jones, 55 Tex. Civ. 
A. 616, 120 SW 1139. 


[f] In Wisconsin (1) under L. 
(1907) ec 459 § 7, authorizing boards 
of directors to establish schools, 
buildings, ete., a board of school di- 
rectors has authority to make con- 
tracts for the erection of school- 
houses (Schmitt v. Milwaukee, 185 
Wis. 119, 200 NW, 678), (2) notwith- 
standing such contracts are to run 
in the name of the city and be coun- 
tersigned by the city comptroller and 
approved by the city attorney 
(Schmitt v. Milwaukee, supra). 


40. Oliver v. Union School, 29 U. 
Cc. Q. B. (Ont.) 409. See also Stock 
Tp. Bd. of Education v. Mills, 38 Oh. 
St. 383 (township board of education 


ing construction contracts). 


Power of school district or other 
local school organization to be sued 
see infra § 930. 


etn Stroh ‘vo Casner;, 201) “fla eas 
42. Hornby v. State, 69 Ind. 102; 


McLaughlin v. Jefferson County Shel- 
ly .Tp., 52. Ind... 114; Carmichael vy: 
Lawrence, 47 Ind. 554. 


43. See cases infra note 45. 

44. See infra § 591. 

45. Hartman v. Pesotum Commu- 
nity Cons. School Dist. No. 52, 325 
Tl. 268, 156 NE 283; Holden vy. 


Kearny Bd. of Education, 85 N. J. 
L. 370, 91 A 990. 


46. See Fences § 6. 

47. Albright v. Riker, 22 Hun (N. 
NEN echo Cc : 

48. See statutory provisions. 

49. Scala v. Montclair Bd. of Ed- 


ucation UT INe Jie ns, WoL PAS Zoos 


50. Conrad v. Granville County 
Be. hot Education, 190 N. C. 389, 130 
B53. 


51. Conrad v. Granville County 
Bd. of Education, supra. 


[a] Contract held enforceable.— 
Conrad vy. Granville County Bd. of 
Education, 190 N. C. 389, 130 SHE 53. 


52. Eligibility of: 

County board of education to become 
member of mutual insurance com- 
pany see Insurance § 72. 

School district to become member of 
mutual insurance company see In- 
surance § 72. 


53. See supra § 504. 
54 See cases infra this note. 
[a] In California (1) boards of 


trustees of school districts possess 
no authority to place insurance of 
the school property other than that 
granted to them by Pol. Code § 1608 
subd 38, giving boards power to in- 
sure in any solvent insurance com- 
pany doing business in the state or 
any mutual insurance company or- 
ganized under state laws. Peo. v. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


‘ 


Ps a ee SO oe r 


§§ 508-511) 


boards or officers are sometimes authorized by stat- 
ute to insure school buildings and furniture.®®> <A 
statute charging a county board of education with 
the duty of seeing that school buildings are insured 
does not require the board to take out insurance in 
its own name®® and does not prohibit the school 
trustees from so doing.°” The contract for the con- 
struction of a school building often contains a clause 
that the school authorities shall maintain insurance 
during the construction,®* and such clause is not 
made inyalid by a statutory provision forbidding .in- 
surance unless expressly authorized by a charter 
of incorporation;°° nor is it affected by the statu- 
tory provisions as to making contracts.®° 


[§ 509] (5) Repair of Buildings. In some juris- 
dictions statutes authorize school authorities to con- 
tract for repairs to school buildings.*? 


[§ 510] (6) School Furniture, Supplies, Etc. 
Statutes authorize various school boards or officers 


Stanley, 193 Cal. 428, 225 P 1. (2) [a] 
Under such statute, providing that|]c 79 subd 4 


“such insurance to be written in any | director may contract for repairs, ei-| more than three members, 
company doing |ther during the school year or dur- making such board a body corporate 
Leonard v. State, 67] with power to acquire and hold prop- 


solvent insurance 
business in this state or in any mu-|ing vacation. 
tual insurance 
under the laws of this state,” a [b] 


fire insurance on school property with 


Peo. v. Stanley, supra. 
In Kentucky, under St. Suppl. 


board of education to have school-| Bride v. Ashley, 


houses and the furniture 
“against fire or other casualties,” it] NYS 1010]. 
is necessarily implied that the pow- 62. 


er is bestowed upon such board to 
determine for itself against what 
casualties it will insure, and the [a] 
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In Nebraska, under Comp. St. 
§ 13, a school district | ty board of public instruction of not 


company organized | Nebr. 635, 93 NW 988. 


cases infra this note.’ 
In Arkansas, 


(56 C.J.] 481 


to contract for school furniture,*? supplies,®? and ap- 
pendages.°* The authority may also be conferred 
by a vote of the electors.6® A de facto school offi- 
cer may bind a school district by such contract oth- 
erwise within his powers.°® 


[§ 511] c. Limitations on Power To Contract—(1) 
In General. The power of districts or other local 
school organizations®* and their boards or officers®*® 
to contract is limited by the authority expressly or 
impliedly conferred by statute, although it does not 
follow because the authority to contract is con- 
ferred that every contract made in pursuance there- 
of is valid.6® So also the power of the district or 
other local school organization*®® and of its board or 
officers?! is limited by the vote of the electors au- 
thorizing the contract. While the power of school 
authorities to contract is subject to the limitation 
that the contract must not involve a waste of pub- 
lic money,?? the mere fact that the original price 


St. (1920) § 441, providing for a coun- 
§ 447, 


erty, § 454, authorizing the board to 
obtain possession of, and title to, 


In New York the power to § pes 
school board had no power to place | .ontract for repairs of school build- property, and § 458, giving the board 


: _| ings, conferred by 
a mutual insurance company organ § 13, isnot affected by (1909) ¢ 


ized under the laws of another state. 55, requiring contracts for work for 
‘second class cities 


power to borrow money to pay war- 
L. (1842) ¢ 137 rants or expenses, such board may 
contract for school supplies. Gaines- 
ville First Nat. Bank v. Lafayette 


to be let by the 
board of contract and supply, except Pia ee, ae ee eer ehace e 


[b] 
(1918) § 4440, authorizing a county | as otherwise provided by law. Mc- 
174 App. Div. 650, 64. | t 
insured |160 NYS 406 [aff 91 Misc. 585, 154] cases infra this note. 


See statutory provisions; and 


[a] In Kansas (1) under Gen. St. 


See statutory provisions; and| (1915) § 8976, authorizing a school 


board to provide necessary append- 
ages for a schoolhouse, it may bind 


under Kirby |the district to pay for the drilling 


amount of risks, the specific build-| Dig. § 7614, giving the directors of | of a well in the school yard to sup- 


ings and property that it will con-j|a school district charge of the school} ply drinking water 
affairs and educational interests, as| Labette County School Dist., 105 Kan. 
well as the custody of its property, 


tract to be insured, the insurance cor- 
poration that it will contract with, 


(Schofield v. 


343, 184 P 480, 7 ALR 788), (2) even 


and the details of the contract, in| § 7590 authorizing them to determine|though no suitable water is found, 


the absence of any other statute re-|the term for which the school shall} ana 


the well is entirely useless 


quiring certain contracts and a cer- 
tain kind of insurer, and the courts 
cannot interfere in the absence of 
abuse of discretion. Dalzell v. Bour- 
bon County Bd. of Education, 193 
Ky. 171, 235 SW 360. 


55. See statutory provisions. 


56. American Ins. Co. v. Newber- 
ry, 215 Ala. 587, 112 S 195. 


57. American Ins. Co, v. Newber- 
ry, supra. 


58. Vogelsang v. Cape Girardeau 
Bd. of Education, (Mo. A.) 231 SW 
645; Hagan Lumber Co. v. Duryea 
School Dist. pata Ra. 3455, 20 AC107; 


59. Hagan Lumber Co. v. Duryea 
School Dist., supra. 


60. See cases infra this note. 


[a] In Pennsylvania, School Code 
(1911) § 403, requiring the affirma- 
tive vote of a majority of the school 
directors to make a contract, § 617, 
as amended by Act July 10, 1919, Pp. 
L. p 889, requiring that the contracts 
be awarded to the lowest and best 
bidder (St. [1920] §§ 4746, 4842) do 
not deny the right to insert in a 
school construction contract a provi- 
sion requiring the school authorities 
to take out insurance payable to the 
district and to the contractor accord- 
ing to their interests. Hagan Lum- 
ber Co. v. Duryea School Dist., 277 
Pa. 345, 121 A 107. 


61. See statutory provisions. 
[56 C. J.—31] 


be taught, § 7631, requiring the clerk 
of the school board to keep an ac- 
count of the expenditures, the items 
of expense to include expenditures 
for houses, fences, stove wood, etc., 
and other school necessities, and § 
7627, authorizing the directors to 
draw warrants for the payment of 
teachers, or any lawful purpose, the 
directors are authorized to contract 
for the purchase of articles necessary 
to the School work. A. H. Andrews 
Co. v. Delight Special School Dist., 
95 Ark. 26, 128 SW 361. 


[b] In Florida, under Rey. Gen. 
St. (1920) § 441, providing for a 
county board of public instruction of 
not more than three members, § 447, 
making such board a body corporate 
with power to acquire and hold prop- 
erty, § 454, authorizing the board to 
obtain possession of, and title to, 
property, and § 454, giving the board 
power to borrow money to pay war- 
rants or expenses, such board may 
contract for school furniture. 
Gainesville First Nat. Bank v. La- 
fayette County Bd. of Public Instruc- 
tion?) 93 Bia, Uso iil ISP 52a 


[ec] In Indiana a township trus- 
tee has authority to bind the town- 
ship by a contract forthe purchase 
of school furniture. Johnson School 
Tp. v. Citizens’ Bank, 81 Ind. 515. 


63. See statutory provisions; and 
cases infra this note... 


[a] Im Florida, under Rev. Gen. 


(Schofield v. Labette County School 
Dist., supra). 


65. McLaren v. Akron Town Bad., 
48 Mich. 189, 12 NW 43. 


[a] Resolution “that school board 
fix the schoolhouse ready for the win- 
ter term” gives the school director 
discretion to purchase new seats. 
Mclaren v. Akron Town Bd., 48 Mich. 
189, 12 NW 43. 


66. Smith v. Soren: 47 App. Div. 
116, 62 NYS 106 


67. See supra § 504. 
68. See supra § 504. 


69. Hively v. Nappanee School 
he eye 171 NE 381 [den reh 169 


70. Hatfield v. School Dist. No. 58, 
178 Ark, 260, 10 SW (2d) 374, 376 
[quot Cyc]; Stoughton Third School 
vist v. Atherton, 12 Metc. (Mass.) 


71. Mountjoy v. Cheyenne County 
High School Dist., 78 Colo. 162, 240 
P 464; State v. Freed, 10 Oh. Cir. 
Ct. 294, 6 Oh. Cir. Dec. 550. 


72. Hartman v. Pesotum Commu- 
nity Cons. School Dist., 325 Ill. 268. 
156 NE 2838; State v. Brown, 159 
Tenn. 591, 21 SW (2d) 721. 


[a] Contract not waste of funds. 
—Hartman v. Pesotum Community 
Cons. School Dist., 325 Ill. 268, 156 
NE 283. 


482 [56 C.J.] 
offered by the school authorities is less than that 
finally agreed to is not an indication that the con- 
tract is a waste of public money.** Under the gen- 
eral rule that a municipal corporation cannot make 
contracts which will embarrass or control its legis- 
lative powers and duties, considered elsewhere in 
this work,** school authorities cannot, by contract, 
bargain away their duties.*® 


Construction of buildings. Independently of stat- 
ute,’® and under statutes,*? it is usually,7® but not 
always,’® provided that a school board or officers 
may enter into a contract for the erection of a school- 
house only upon the petition or authority of the 
voters of the district,*° at an annual meeting on a 
designated day,*! or at a special meeting,*? and 
then only within the lmits of the power so con- 
ferred.§® Moreover, the power to contract for the 
construction of a building is subject to the require- 
ment that the site be properly located.*# 


Fuel and lighting. A statutory provision that no 
contract for the erection or repair of a school build- 
ing shall be made unless the site on which it is lo- 
cated is owned by the school authorities’> does not 
apply to a contract for the erection of a hghting 
transmission line,S® or for the necessary right of 
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way.®? 


Insurance. In some jurisdictions a vote of the 
electors 1s necessary to authorize an insurance con- 
tract,’> and a subdirector of a district township has 
no power to insure the school building and furniture 
therein without a vote of the electors authorizing the 
same,*® or ratifying the act.?° 


Repair of buildings. It has been held that no vote 
of the electors is required to authorize a contract 
for the repair of a school building.®+ 


School furniture, supplies, etc. In some jurisdic- 
tions the power to contract for school furniture, sup- 
ples, ete., is subject to the limitation that it must-be 
conferred by a vote of the electors.°? Since general- 
ly the power of a school board or officers to contract 
is controlled by statute,?® a school board has no 
power, in the absence of express legislative author- 
ity, to make a contract for school supplies which 
stipulates for the payment of attorney’s fees by 
the school district,®* or which fixes the place of 
payment at any other place than at the school treas- 
ury.°°>. Where the statute provides that no indebt- 
edness in excess of the estimated amount shall be 
incurred except upon the approval of a school board 
in special meeting, a contract for the purchase of 


73. State v. Brown, 159 Tenn. 591, [a] In Tllinois (1) Rev. St. c 122 [a] Contractor, knowing of con- 
21 SW (2d) 721. § aM pe in pare sel etc Peres as to the location of the 
itt See ie not be lawful for a board of educa- uilding and the decision placing the 

it See Municipal Corporations §|/tion of a district having two thou-|location elsewhere, was not entitled 
4 : sand or more inhabitants to build a|to relief in a suit to enjoin the con- 
75. Conley v. West Deer Tp.|schoolhouse except upon petition of | struction of the building at any oth- 


School, 32 Pa. 194; McFarlane v. 


a majority of the voters, applies to 
employment of others to do so, 


er point. Bevers v. Winfrey, (Tex. 


Dis- 


LaPorte Borough School, 33 Pa. Co. 
UA9s . 


[a] Rule applied.—School direc- 
tors may not contract not to change 
location of a school. Conley v. West 
Deer, Tp School,” 32" Pa. 194; ~~ Me- 
Farlane v. LaPorte Borough School, 
Seeks Ory Biss 


76. Mountjoy v. Cheyenne County 
High School Dist., 78 Colo. 162, 240 
P 464; Birch v. York Tp. Public 


School Bd., 37 Ont. L. 392, 10 OntWN 
326. 

[a] Where no one is designated 
by the voters, the district board has 
power to make contracts. Mizera v. 
Auten, 45 Nebr. 239, 63 NW 399. 


77. See statutory provisions; 
cases infra notes 80-83. 


and 


78. See cases infra notes 80-83. 
79. See cases infra this note. 
{a] In North Dakota (1) ‘since 


work to remodel a schoolhouse so as 
to provide for heating, water, and 
toilet facilities does not come with- 
in Comp. L. (1913) § 1184, requiring 
a vote for the construction, removal, 
or sale of a schoolhouse (Ellingson 
v. Cherry Lake School Dist., 55 N. 
D. 141, 212 NW 773), (2) nor with- 
in § 1175, giving the school board 
power to make all necessary repairs 
to schoolhouses (Ellingson y. Cherry 
Lake School Dist., supra), (3) such 
board of a common school district 
may, under § 1173, giving it charge, 
direction, and management of schools 
and control of the property, and § 
1186, providing that upon the report 
of the county superintendent of an 
unsanitary or unsafe schoolhouse the 
board must take action, contract for 
such remodeling work (Ellingson vy. 
Cherry Lake School Dist., supra). 


80. See statutory provisions; and 
cases infra this note. 


trict 1 Bd. of Education v. Roehr, 23 
Til. A, 629. (2) Rev. St. ¢ 122 § 48, 
authorizing directors to build a 
schoolhouse upon a vote of the peo- 
ple, does not apply to such board of 
education as the successor of the di- 
rectors. District 1 Bd. of Education 
v. Roehr, supra. 


[b] Im Kansas, under Gen. St. 
(1889) par 5587, conferring on the 
electors power to select a school site, 
and par 5614, authorizing the school 
board to carry out the will of the 
electors as to the building of a 
schoolhouse, a construction contract 


must be authorized by the district” 


voters. School Dist. No. 80 v. Brown, 
2 Kan. A. 309, 43 P 102. 


[c] In Massachusetts, under St. 
(1855) c 4381, where a vote is cast 
at a school meeting to build a new 
schoolhouse or enlarge the old one, 
and a building committee is chosen 
with instructions to proceed forth- 
with to complete the work which is 
in its hands, the committee has pow- 
er at its election to contract either 
for the building of a new schoolhouse 
or for the enlargement of the old one. 
Morse v. Newbury School Dist. No. 
7, 3 Allen (Mass.) 307. 


81. Fluty v. School-Dist. 
49 Ark. 94, 4 SW 278. 


82. See cases infra this note. 


[a] Notice of special meeting 
must be given. Austin v. Babylon 
School Dist. No. 5, 68 Misc. 5388, 125 
NYS 222. 


83. Hatfield v. School Dist. No. 58, 
178 Ark, 260, 10 SW (2d) 3874, 876 
[quot Cyc]; School Dist. No. 80 v. 
Brown, 2 Kan. A. 309, 43 P 102. . 


84. Bevers v. Winfrey, (Tex. Civ. 
A.) 260 SW 627. 


ING) wh lalé 


Civ. A.) 260 SW 627. 


Location of site for public school 
See Supra §§ 415-434. 


85. See statutory provisions. 


86. Conrad v. Granville County Bd. 
A Education, 190 N. C. 389, 130 SE 


87. Conrad v. Granville County Bd. 
of Education, supra. 


88. American Ins. Co. v. Willow 
Dist. Tp., 55 Iowa 606, 8 NW 472. 


89. American Ins. Co. v. Willow 
Dist. Tp., supra. 


[a] Thus a statute giving a sub- 
director control and management of 
the schoolhouse does not authorize 
him to make a contract of insurance 
thereon. American Ins. Co. v. Willow 
Dist) Tp.,supra. 


90. American Ins, 
Dist. Tp., supra. 


Co. v. Willow 


Ratification of school contract see 
infra §§ 586, 587. 


91. Liewellyn v. Cicero-Stickney 
High School Tp. Dist. Bd. of Bduca- 
tion, 324 Ill. 254, 154 NE 889; Wil- 
liams v. Peinny, 25 Iowa 436. 


92. A. H. Andrews Co. v. Delight 
Special School Dist., 95 Ark. 26, 128 
SW 361. 

93. See supra § 504. 


94. Weir Furnace Co. v. Seymour 
Independent School Dist., 99 Iowa 115, 
68 NW 584, 


[a] Officers of school district nec- 
essarily have no such power in such 
event to act as agents. Weir Furnace 
Co. v. Seymour Independent School 
Dist., 99 Iowa 115, 68 NW 584. 


95. Weir Furnace Co. v. Seymour 
Independent School Dist., supra. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 511-512] 


school supplies in excess of the estimated amount of 
indebtedness which has not been made under the re- 


quired approval is invalid.®® 


In the case of a new contract following abandon- 
ment of the original contract, where the new contract 
does not include increase of cost, no new approval of 


the expenditure is required.°? 


Acceptance by contractor of Workmen’s Compensa- 
A school district is a municipal division 
or subdivision within the meaning of a statutory pro- 
vision that the failure of a contractor making a con- 


tion Act. 


SCHOOLS AND SCHOOL DISTRICTS 


[56 C.J.] 4838 


provisions of the Workmen’s Compensation Act ren- 
ders the contract void.°® 


[§ 512] (2) Appropriation or Provision for Pay- 


ment. 


In some jurisdictions statutes provide that 
the power to contract®® is subject to the lmitation 
that funds for payment thereof shall have been ap- 


propriated! and provided? out of the funds for 


tract with such body involving labor to accept the 


96. Union Nat. Bank v. Franklin 
School Tp., 31 Ind. A. 699, 68 NE 328; 
Lincoln School Tp. v. American School 
atee ee Co., 31 Ind. A. 405, 68 NE 


97. Holden v. Kearny Bd. of Edu- 
eation; 35 0Ni, J. L. 370,591, A990: 


98. Lehigh Coal, etc., Co’ v. Sum- 
Molde School Dist, 289 Pa. 75, 137 
A i 


[a] -Mandatory.—Statute, requir- 
ing that, where any municipality, mu- 
nicipal division, ete., -enters into a 
contract involving labor, the contract 
must provide a provision that the con- 
tractor shall accept the Workmen’s 
Compensation Act is mandatory. Le- 
high Coal, etc., Co. v. Summit Hill 
School Dist., 289 Pa. 75, 187 A 140; 
Landis v. Conoy Tp. School Dist., 11 
Pa. Dist. & Co. 145. 


99. See supra § 504. 
1. See statutory provisions. 


[a] In West Virginia, under Code 
§ 2062, making it unlawful for a board 
of education to make any contract, ex- 
press or implied, the performance of 
which, in whole or in part, would in- 
volve the expenditure of money in 
excess of funds legally at the disposal 
of such board, a contract by the board 
of education is not void and unen- 
forceable merely because the money 
for meeting it was not actually at 
hand, although provided for. Wysong 


v. Town Dist. Bd. of Education, 86 
W. Va. 57,102 SE 733. 
2. See statutory provisions; and 


cases infra this note. 


[a] Series of contracts by a board 
of education for school buildings in 
toto, exhausting available funds and 
involving future levies for completion 
and use, are illegal. Swiger v. Sardis 
Dist. Bd. of Education, 107 W. Va. 173, 
147.SE 708. 

{[b] That fund provided was dis- 
sipated subsequent to the making of 
the contract does not affect the con- 
tract. Marshall County School Dist. 
No. 8 v. Home Lumber Co., 97 Okl. 
72,221 P 433. 


{c] That amount temaining from 
bond issue is inadequate does not in- 
validate a contract for construction 
of the building. Woods v. Union 
Graded School Dist. No. 36, 133 Okl. 
249, 271 P 424. 


[d] In Iowa (1) under Code (1897) 
§ 2783, a board of school directors 
could contract an indebtedness for 
school supplies, payable out of the 
contingent fund, although no funds 
are on hand at the time from which 
the indebtedness may be paid (John- 
son v. Cedar School Corp., 117 Iowa 
319, 90 NW 713; Hanna v. Wright, 
116 Iowa 275, 89 NW 1108); (2) but 
under the code of 1873, section 1729 
the money had to be on hand and not 
appropriated to other purposes (Yag- 
gy v. Monroe Dist. Tp., 80 Iowa 121, 
45 NW 553; Bellmeyer v. Marshall- 
town Independent Dist., 44 Iowa 564), 


(3) and where the contingent fund is 
required for necessary expenses in 
running the school it cannot be used 
for school purposes (Yaggy v. Mon- 
roe Dist. Tp., supra). 


3. See statutory provisions. 


[a] In West Virginia, under Code 
ec 45 § 45, prohibiting a contract by a 
board of education for more than the 
aggregate amount of the quota of the 
general school fund, etc., of the fiscal 
year, the legislative purpose was to 
make the available funds of the year 
pay the demands of the year and pre- 
vent indebtedness beyond the year. 
Davis v. Ft. Spring Dist. Bd. of Edu- 
cation, 38 W. Va. 382, 18 SE 588. 


4 Conn.—Turney v. Bridgeport, 55 
Conn, 412, 12 A 520. 


Ind.—Railroad School Tp. v. First 
State Bank, 73 Ind. A. 358, 126 NE 342. 


Nebr.—Gahling v. Richardson Coun- 
ty School Dist. No. 56, 10 Nebr. 239, 4 
NW 1028. 

N. H.—wWilson v. Chester School 
Dist. (Now 44 320 Nee ell Sere Harris av. 
rena School Dist. No. 10, 28 N. H. 


Wis.—O’Loughlin v. Dorn, 168 Wis. 
205, 169 NW 572, 574 [cit Cyc]. 


Ont.—Smith v. Fort Williams 
School Bd., 24 Ont. 366. 


[a] Resolution of voters fixing the 
cost of the building limits the power 
of the school authorities to contract 
for the construction of the building. 
O’Loughlin v. Dorn, 168 Wis. 205, 169 
NW 572. . 

5. U. S.—St. Paul Capital Bank v. 
Barnes County School Dist. No. 26, 
63 Fed. 938, 11 CCA 514. 


Kan.—School Dist. No. 80 v. 
Brown, 2 Kan. A. 309, 43 P 102. 


Nebr.—Gaddis v. Lincoln School 
Dist., 92 Nebr. 701, 139 NW _ 280; 
Pomerene v. Butler County School 
Dist. No. 56, 56 Nebr. 126, 76 NW 
414, 

N. D:—St. Paul Capital Bank v. 
Barnes County School Dist. No. 53, 
1 N. D. 479, 48 NW 363. 

Okl.—Edwards v. Cotton County 
School Dist., 117 Okl. 269, 235 P 611, 
246 P 444. 

Pa.—Shaw v._ Beltzhoover 
School Dist., 28 Pa. Dist. 446. 


Tex.—Bone v. Black, (Civ. A.) 174 
SW 971 [cit Cyc]. 


Sub- 


Ww. Va.—Shonk Land COs v. 
Joachim, 96 W. Va. 708, 123 SE 444; 
DOSS Nieuws O) OOLE,. 80) NV. Vide 20, Oe 
SE 139. 

Wis.—McGillivray v. Joint School 
Dist. No. 112 Wis. 354, 88 NW 


310, 88 AmSR 969, 58 LRA 100. 


Ont.—Smith v. Ft. William School 
Bdal24- Ont/ 3663) Birch vi York. Tp. 
Public School Bd., 37 Ont. L. 392, 10 
OntWIN 3263" Birch?’ ve) Vork?=Tp: 


the current year. Accordingly, school contracts for 
the construction of buildings or rooms ean only be 
entered into in so far as funds have been appropri- 
ated* and provided therefor® out of the funds pro- 


School Bd., 10 OntWN 219. 


[a] Avoidance of rule.—A school 
board, not having funds to pay for 
a building, cannot erect such build- 
ing by sections as funds are obtained. 
Shaw v. Beltzhoover Sub-School 
Dist., 23 Pa. Dist. 446. 


[b] Contract providing for pay- 
ment of construction in interest-bear- 
ing warrants is tainted with the same 
vice of being an indebtedness, pro- 
vision for the payment of which has 
not been made, as the warrants 
themselves, and no recovery can be 
had thereon. Pomerene v. Butler 
County School Dist. No. 56, 56 Nebr. 
126, 76 NW 414. 


[c] Even though money is not in 
treasury where money on hand from 
a bond issue and a school tax levy 
for the current year is sufficient to 
cover the contract expense, the con- 


tract is not ultra vires. Gaddis v. 

Lincoln School Dist., 92 Nebr. 701, 

139 NW 280. ‘ 
[dad] Limitation of rule-——Where a 


bond issue is made for the estimat- 
ed cost of the work, but such cost 
is underestimated, a contract for the 
correct cost is not invalid by reason 
of exceeding the amount of the bond 
issue. McAlexander vy. Haviland Vil- 
lage School Dist., 7 OhNPNS 590. 


[e] Necessity of sale of bonds.— 
Where the money for school con- 
struction is to come from the pro- 
ceeds of a bond issue, the bonds must 
have been sold prior to the making 
of the construction contract. Page 
Wer Harlingen Independent School 
Dist., (Tex. Civ. A.) 283 SW (2d) 829; 
Bones vi. Blacks, ChexshCivan Ase otis 
Sw 971. 


{f] Statutory authority to vote 
taxes for regular running expenses 
authorizes the purchase of all nec- 
esSary apparatus, even though the 


necessary funds are not on hand. 
Commercial State Bank v. Isabella 
County Coe Tp. School Dist., 225 


Mich. 656, 196 NW 3873. 


[gs] Tax assessment prior to the 
contract is immaterial where funds 


are available from other’ sources. 
Edwards vy. Cotton County School 
Dist. No. 222, 117 Okl. 269,. 235 P 


611, 246 P 444. 


[h] Use of funds provided.—(1) 
Where school authorities enter into 
a contract obligation, which, together 
with its other obligations, does not 
exceed the funds then available, the 
contract will not be rendered invalid 
if the board subsequently uses the 
available funds for other purposes 
(Doss v. O’Toole, 80 W. Va. 46, 92 
SE 139), (2) and it may be required 
to provide other funds to meet the 
contract (Doss v. O’Toole, supra). 


{i] Where funds are provided un- 
der the text rule, such contract is 
valid. Ogden v. Hardy, 124 Okl. 223, 
254 P 961. 
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vided for the current year.® 


already been expended thereon.?° 


pleted within a year.1+ 


The general rule’ that 
school contracts cannot be made except to the ex- 
tent to which funds therefor have been appropriat- 
ed*® or provided® applies to contracts for the repair 
of school buildings, although under some statutes 
a school district is bound by a contract of its board 
for the repair of its schoolhouse, although the sum 
voted at the annual meeting for such repair has 
It is not essen- 
tial that the contract be one for repairs to be com- 
But an exception to the gen- 
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eral rule that school contracts cannot be made ex- 


cept to the extent that funds have been appropriated 
and are available therefor? has been found in the 
case of a contract for the purchase of land for a 
school in which the school authorities are to build 
and keep in repair a division fence.?? 
stitutional provision that any school district incur- 
ring an indebtedness shall, at or before the time of 


6. Petrie v. Ada County Common 
School Dist., 44 Ida. 92, 255 P 318. 


[a] Where attempted levy of tax 
to secure funds for school construc- 
tion is void, as defective, the con- 
tract is invalid. Petrie v. Ada Coun- 
ty Common School Dist., 44 Ida. 92, 
255 1 3ks. 


7. See supra notes 4-6. 


8. Shonk Land Co. vy. Joachim, 96 
W. Va. 708, 123 SE 444, 


[a] Exception.—The text rule 
does not apply where the contract 
was properly entered into but the 
appropriation could not be made be- 
cause the amount required was un- 
known. Van Dolsen v. New York 
Bd. of Education, 162 N. Y. 446, 56 
NE 990. 


9. Shonk Land Co. v. Joachim, 96 
W. Va. 708, 123 SW 444. 


10. Conklin v. School Dist. No. 37, 
22 Kan. 521. 
11. Llewellyn v. Cicero-Stickney 


High School Tp. Dist. Board of Edu- 
‘cation, 324 Ill. 254, 154 NE 889. 


12, See supra notes 4-6. 


13. Albright v. Riker, 22 Hun (N. 
SQ) OWS 

[a] Thus a contract to build and 
keep in repair a division fence as 
part of the consideration for convey- 
ance of land for school use is valid, 
even though made before any tax to 
build or repair the fence has been 
voted. Albright v. Riker, 22 Hun (N, 
Y.) 367. 

14. See infra § 750. 


15. Spatz v. Heidelberg, 
School Dists., 25 Pa. Dist. 452. 


16. Independent School Dist. No. 
35 v. Oliver Iron Min. Co., 169 Minn. 
15, 208 NW 952, 210 NW 856. 


[a] Rule applied.—Contracts for 
the construction of school buildings, 
entered into when the issue of suf- 
ficient bonds had been authorized to 
meet the amounts of the contracts, 
are not in violation of a statute pro- 
viding that contracts involving a rate 
of tax higher than that prescribed 
by law are void as to school author- 
ities, even though the eight-mill tax 
levied is not sufficient to care for 
the interest and maturing bonds. 
Oliver Iron Min. Co. v. Independent 
School Dist. No. 35, 155 Minn. 400, 
193 NW 949. j 

17. Independent School Dist. No. 
35 v. Oliver Iron Min. Co., 169 Minn. 
15, 208 NW 952, 210 NW 856; Su- 


etc., 


Under a con- 


perior Mfg. Co. v. Kiowa County 
School Dist. No. 63, 28 Okl. 293, 114 
P 328, 37 LRANS 1054. 


18. Railroad School Tp. v. First 
Sele Bank, 73 Ind. A. 358, 126 NE 


19. Ark.—Hatfield v. School Dist. 
No. 58, 178 Ark. 260, 10 SW (2d) 374, 
376 [quot Cyc]; Rural Special School 
Dist. No. 50 v. Dardanelle First Nat. 
Bank, 173 Ark. 604, 292 SW 1012. 


Conn.—Lucier v. Norfolk, 99 Conn. 
686, 122 A 711; Turney v. Bridge- 
port, 55 Conn, 412, 12 A 520. 


Ind.—Union School Tp. v. Craw- 
fordsville First Nat. Bank, 102 Ind. 
464, 2 NE 194; Mitcheltree School 
Tp. v. Baker, 53 Ind. A. 472, 101 NE 
1037 [foll Mitcheltree School Tp. v. 
Marley, 55 Ind. A. 700, 103 NE 883; 
Mitcheltree School Tp. v. Herrington, 
55 Ind. A. 700, 103 NE 883; Mitchel- 
tree School Tp. v. Parker, 55 Ind. A. 
699, 103 NE 883; Mitcheltree School 
Tp. v. Akles, 55 Ind, A. 699, 103 NE 
883; Mitcheltree School Tp. v. Hitch- 
Cock” Dom Indl VALI G. OSs Wl OidteeNEED LSiSiors 
Mitcheltree School Tp. v. Chastain, 
55 Ind. A. 698, 103 NE 883]. 


Kan.—School Dist. No. 80 v. 
Brown, 2 Kan. A. 309, 43 P 102. 


Ky.—Allen County Bd. of Educa- 
tion v. Scottsville Builders’ Supply 
Co., 202 Ky. 185, 259 SW 39; Warren 
County Bd. of Education v. Durham, 
198 Ky. 733, 249 SW 1028. 


Minn.—Martin v. Ramsey County 
Common School Dist. No. 3, 163 Minn. 
427, 204 NW 320. 


Mont.—Keeler v. Sheridan County 
School Dist. No. 3, 62 Mont. 356, 205 
ie pales 


W. Va.—Daugherty v. Phillippi 
Dist. Bd. of Education, 86 W. Va. 522, 
103 SE 406. 


Wis.—McGillivray v. Joint School 
Dist. No. 1, 112 Wis. 354, 88 NW 310, 
88 AmSR 969, 58 LRA 100. 


[a] Rule applied.—Persons con- 
tracting with school boards or offi- 
cers as to the construction of a 
school building are bound to take no- 
tice of any limitation on the power 
to make the contract. Warren Coun- 
ty Bd. of Education v. Durham, 198 
Ky. 733, 249 SW 10283: McGillivray 
v. Joint School Dist. No. 1, 112 Wis. 
354, 88 NW 310, 88 AmSR 969, 58 
LRA 100. 

20. Ark.—Hatfield v. School Dist. 


No. 58, 178 Ark. 260, 10 SW (2d) 
374, 376 [quot Cyc]; Rural Special 
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doing so, provide for the collection of an annual tax 
sufficient to pay the interest and principal within 
a designated period,'* a contract for the construc- 
tion of a school building is an indebtedness, pay- 
ment of which must thus be provided for at or be- 
fore its creation.t® 


Extent of invalidity. A statute making contracts 
requiring a levy of taxes higher than allowed by 
law void as to the school authorities does not make 
the contracts void as to the contractors,'® but only 
as to the district or other local school organization.!7 


[§ 513] (3) Notice of Limitation of Power. Per- 
sons contracting with school boards or officers are 
bound to take notice that they are public officers,1® 
are bound to ascertain the limits of the authority of 
such board or officers as fixed by law,1® and are 
therefore chargeable with notice of any limitations 
thereon,?° and the manner in which it must be ex- 


School Dist. No. 50 v. Dardanelle 
First Nat. Bank, 173 Ark. 604, 292 
SW 1012; Waldron First Nat. Bank 
a ae 94 Ark. 583, 127 SW 


Colo.--Adams County School Dist. 
eee v. Pomponi, 79 Colo. 658, 247 


Ind.—Railroad School Tp. v. First 
Nat. Bank> 73 “Ind... A.' 3538) 1226 GN# 
342; Slattery v. South Bend School, 
43 Ind. A. 58, 86 NE 860. 


Jowa.—Douds Independent School 
Dist. v. McClure, 136 Iowa 122, 113 
NW 554, 


Kan.—Schofield v. Labette County 
School Dist. No. 113, 105 Kan. 343, 
184 P 480, 481, 7 ALR 788 [cit Cyc]. 


Minn.—Martin v. Ramsey County 
Common School Dist. No. 3, 163 Minn. 
427, 204 NW 320. 


Miss.—Thompson v. Lamar Coun- 
ty Agricultural High School, 117 
Miss. 621, 78 S 547 [overr sugges- 
tion of error 76 S 681]. 


Mont.—Jay v. Cascade County 
Soo Dist. No. 1, 24 Mont.’ 219, 61 


Oh.—State v. Freed, 10 Oh. Cir. 
Ct. 294, 6 Oh. Cir. Dec. 550. 


Pa.—Shaw v. Beltzhoover Sub- 
School Dist., 23 Pa. Dist. 446. 
W. Va -—Honaker v. Pocatalico 


Dist. Bd. of Education, 42 W. Va. 170, 
me SE 544, 57 AmSR 847, 32 LRA 


Wis.—Harris v. Joint School Dist. 
No. 6, 233 NW 97. 


Wyo.—Carbon County School Dist. 
No. 3 v. Western Tube Co., 5 Wyo. 
185, 38 P 922. 


But see Baker v. Barton School 
Dist. No. 2, 46 Vt. 189 (where school 
committee had apparent authority to 
contract for the construction of a 
building, the contractor had a right 
to ara that such act was author- 
ized). 


[a] Other statements.—(1) Per- 
sons dealing with a school district 
are charged with notice of the rule 
that the authority of district boards 
or officers are such only as are con- 
ferred, either expressly or by nec- 
essary implication, by statute. 
Adams County School Dist. No. 98 
v. Pomponi, 79 Colo. 658, 247 P 1056; 
Honey Creek School Tp. v. Barnes, 
119 Ind. 213, 21 NE 747; Blooming- 
ton School Tp. v. National School 
Furnishing Co., 107 Ind. 43, 7 NE 760; 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 513-515] 


ercised.?1 


[§ 514] d. Power To Bind Successors. 
it has been said that a publie school board or officers 
cannot enter into a school contract so as to limit the 
discretion of their successors,22 contracts which 
were valid when made are binding on the successors 
of the board or officers making them,?? except. where 
the contract is not for a necessary matter,?* or is 
for an unreasonable length of time,?*° or where fraud 
Where district officers are permitted to 
hold office until their successors are elected and 
qualified,?7 such officers may bind the district by a 
lease of a building for a school, even though the 
lease was entered into subsequent to the election of 
their successors but prior to qualification by such 
A valid lease may be made which ex- 


attaches.?° 


suceessors.7§ 


Sutton v. Montpelier School, 28 Ind. 
A. 315, 62 NE 710; Douds Independ- 
ent School Dist. v. McClure, 136 Iowa 
122, 113 NW 554; Schofield v. Labette 
County School Dist. No. 118, 105 Kan. 
843, 184 P 480, 7 ALR 788; Honaker 
v. Pocatalico Dist. Bd. of Education, 
42 W. Va. 170, 24 SE 544, 57 AmSR 
847, 32 LRA 413. (2) In the absence 
of lack of good faith, knowledge of 
limitations of powers of the officers 
is presumed. Sanborn vy. Neal, 4 
Minn. 126, 77 AmD 502; Greenville 
Second Nat. Bank v. Wilcox, 2 Oh. 
Cirrwete seo) 1 Oh tCin~ Dec. hilt. 


[b] Rule applied.—(1) Persons 
dealing with the officers of a school 
board are bound to inform them- 
selves of the right and authority of 
the officers to make contracts for 
school supplies. Rutledge v. McCue, 
10° Kulp -(Pa.) 57; Carbon County 
School Dist. No. 3 v. Western Tube 
Co., 5 Wyo. 185, 38 P\922.. (2) ‘Con- 
tract > for groceries for pupils. 
Thompson v. Lamar County Agricul- 
tural High School, 117 Miss. 621, 78 
S547, 


[c] Reason for rule.—'‘Were the 
rule otherwise, few persons of re- 
sponsibility would be found willing 
to serve the public in that large class 
of officers, which requires a sacrifice 
of time and perhaps money, but af- 
fords neither honor nor profit to the 
incumbent.” Sanborn v. Neal, 4 
Minn. 126, 77 AmD 502. 


21. Harris v. Joint School Dist. 
No. 6, (Wis.) 233 NW 97. 


22. Conley v. West Deer Tp. 
School, 32 Pa. 194; Shaw v. Beltz- 
hoover Sub-School Dist., 23 Pa. Dist. 
446; Rouse v. Benton, 100 S. C. 150, 
84 SE 538 


23. School Dist. No. 54 v. Garri- 
son, 90 Ark. 335, 119 SW 275; Hart- 
man v. Pesotum Community "Consol. 
School Dist. No. 52, 325 Ill. 268, 156 
NE 283; Williams v. Keech, 4 Hill 
GND YS) 268s = Stater ve Loudon Dist. 
Bd. of Education, 94 W. Va. 408, 118 
SE 877. 


[a] Thus the directors of a school 
district may enter into a contract 
with a third person to begin in the 
future and after the expiration of the 
term of some of the _ directors. 
School Dist. No. 54 v. Garrison, 90 
Ark. 335, 119 SW 275. 


24. Lamboglia v. Guayama School 
Bazwls eorto Rico 51. 


25. Lamboglia v. Guayama School 
Bd., supra. 

26. Lamboglia v. Guayama School 
Bd., supra. 

27. See supra § 185. 

28. Dubuque Female College v. 


Dubuque Dist. Tp., 13 Iowa 555. 
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tends beyond the term of office of the members of the 


Although 


void.34 


29. Viola Normal School Bd. of 
Education v. Warren County Bd. of 
Education, 160 Tenn. 351, 24 SW (2d) 


oe 


30. See infra § 1067. 


31. Viola Normal School Bd. of 
Education v. Warren County Bd. of 
Education, 160 Tenn. 351, 24 SW (2d) 
8 


Condition precedent to void- 
ing such contract is restoration of 
the building to the lessor. Viola 
Normal School Bd. of Education v. 
Warren County Bd. of Education, 160 
Tenn, 351, 24 SW (2d) 889. 


32. ienor as school officer as af- 
fecting right to lien see infra § 614. 


School officer’s interest in lienor 
company as affecting right to lien see 
infra § 614. 


33. See statutory provisions. 


[a] Prohibition has been applied 
to: (1) Insurance policy as to a 
school. McLaughlin vy. Shore, 152 
Ky. 746, 154 SW 45. (2) Contracts 
for repairs. Keenon v. Adams, 176 
Ky. 618, 196 SW 173. (3) Construc- 
tion contracts. Keenon v. Adams, 
supra. (4) Arrangement whereby 
member of school board employed 
and supervised labor for contractor 
in repairing school building. Ryszka 
v. Union Free School Dist. No. 6 Bd. 
of Education, 126 Misc. 622, 214 NYS 
264. 


[b] 
school officials personally to advance 
money to persons doing the work and 


[a] 


thereafter be reimbursed by the 
board of education (Keenon v. 
Adams, 176 Ky. 618, 196 SW 173), 


(2) or the recovery of the money 
paid on such contract (Independent 
School Dist. No. 5 v. Collins, 15 Ida. 
Boos OSn bee oDile)s 


[ec] In California a purchase of 
materials by the contractor from a 
corporation in which a trustee is a 
stockholder is not, in the absence of 
an agreement at the time of the con- 
tract for such purchase, a violation 
of Pol. Code § 1876. Escondido Lum- 
ber, etc., Co. v. Baldwin, 1 Cal. A. 
606, 84 P 284. 


[d] In Nevada (1) where a school 
trustee in his individual capacity 
supplies materials to a contractor to 
be used in the construction of a 
school building in the district, such 
contract is not a violation of St. 
(1907) ce 182, prohibiting trustees to 
be pecuniarily interestéd in contracts 
made by the board of trustees. Wor- 
rell v. Jurden, 36 Nev. 85, 132 P 1158. 
(2) Moreover, where a contractor ob- 
tained labor and supplies from a 
trustee, he could not successfully 
claim that the contract as between 
himself and the school district was 


Statute does not prohibit (1) 


board executing it,?? but where the board is given 
discretion by statute to determine the particular 
classes to be taught,*° a contract to maintain a par- 
ticular class in the building for a period beyond the 
term of office of the members executing it is voidable 
by their successors.*+ 


[§ 515] e. Personal Interest of Officers.?? 
some jurisdictions statutes provide that a member of 
a school board or a school officer cannot on behalf 
of the school district or other local school organiza- 
tion enter into a contract in which he has an individ- 
ual interest,?* and that in such case the contract is 
Aside from express statutory enactment, 
such a contract is against public policy,?> and in 
some jurisdictions it is held that a contract so en- 


In 


valid, but invalid as to the trustee, 
as a violation of the statute. Wor- 
rell v. Jurden, supra. 


[e] In Pennsylvania P. L. [1860] 
400, prohibiting members of a cor- 
poration or public institution, or of- 
ficer or agent thereof, from being in- 
terested in a contract for the sale 
or furnishing of supplies or mate- 
rials does not apply to sales of real- 


ty. Trainer v. Wolfe, 140 Pa. 279, 
21 A 391. 

34. See statutory provisions. 

[a] Theory of provision.—The 


statutory provision that a contract 
by a school trustee in which he is 
interested is void is based on the 
theory that it is contrary to pub- 
lic policy to permit him to make such 
contract. Independent School Dist. 
No, 95 v., Collins; 15) Idasea35; 98ie 
857, 128 AmSR 76; In re Wysox Tp. 
School Dist., 19 Pa. Dist. 86. 


[b] Construction of provision.— 
(1) Such statutory provision is penal 
in nature (Independent School Dist. 
No. 5 v. ‘Collins, 15 Ida. 535, 98 P 
857, 128 AmSR 76), (2) and ‘should 
not be extended by construction be- 
yond the reasonable meaning of the 
language therein (Independent 
School Dist. v. Collins, supra), (3) 
or beyond the intent of the legisla- 


ture (Independent School Dist. v. 
Collins, supra). 
[ec] Construction contract with 


brother of school director and occa- 
sional employee of another director 
is not invalid. Zimmerman vy. Mil- 
ler, 22 Pa. Dist. 264. 


{[d] As void in toto.— A _ school 
contract in which a school officer has 
an interest, within the meaning of 
such statute, is void in entirety as 
to all parties. Wingate v. Harrison 
School Tp., 59 Ind. 520. 


35. Ark.—Smith v. Dandridge, 98 
Ark. 38, 135 SW 800, 34 LRANS 129, 
AnnCas1912D 1130. 


Colo.—Adams County School Dist. 
na v. Pomponi, 79 Colo. 658, 247 


Ind.—Noble v. Davison, 177 Ind. 19, 
96 NE 3825; Wingate vy. Harrison 
School Tp., 59 Ind. 520. 


Iowa.—Kagy v. West Des Moines 
Independent Dist., 117 Iowa 694, 89 


NW 972; Weitz v. Des Moines Inde- 
pendent Dist., 78 Iowa 37, 42 NW 
Dalits 


Minn.—Currie v. Murray County 
School Dist. No, 26, SY Minn. 163, 27 
NW 922. 


Mo.—Witmer v. Nichols, 
665, 8 SW (2d) 63. 

W. Va.—Poling v. Philippi Dist. 

Bd. of Education, 56 W. Va. 251, 49 


320 Mo. 
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tered into is void,?® but in other jurisdictions such 
contracts are merely voidable,?* and are binding 
when properly ratified.2° ~ 


[§ 516] f. Estoppel To Deny Authority.*° Un- 
der the general rule that the doctrine that princi- 
pals are estopped from denying the authority of 
agents acting within the scope of their apparent 
powers*® is not applicable to public officers,*? if 
a contract is made by a school board or officers in 
excess of their authority, the school district can- 
not be held liable on the ground of estoppel.*? Thus 
no course of conduct, otherwise sufficient to raise 
an estoppel, can operate to preclude the district from 
setting up its own breach of a statutory duty as 
to an ultra vires contract.4* But where a contract 
is made by a board or officers within the limit of their 
general powers, and performance thereunder is of 
so notable a character that it may be deemed to be 
done with the consent of the district, an obligation 
will arise on the part of the district to pay for the 
work done or services performed, although the par- 
ticular board or officers had in fact no such author- 
ity,#4 and the school district cannot deny the va- 
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lidity of the contract while it is in receipt of and 
enjoying its benefits.*° 


[§ 517] 2. Conditions Precedent—a. In General. 
Where statutes require that the question of con- 
structing a school building be submitted to the voters 
of the district or other local school organization*® 
such submission is a condition precedent to the mak- 
ing of a construction contract therefor.** In view 
of statutory provisions that there must be a certifi- 
cate that the money required for payment of the 
contract is appropriated for such purpose and is not 
appropriated for any other purpose and that a con- 
tract entered into where there is no such certificate 
is void,*® the filing of the certificate is an absolute 
essential prerequisite to the validity of the con- 
tract.4° Where the bidder is required to file a bond 
conditioned that he will execute the contract if 
awarded to him®® execution’! and approval®? of such 
bond are conditions precedent to the validity of the 
contract. The taking of the statutory bonds for 
faithful performance of the contract®* and for the 
payment of materialmen and laborers®* are condi- 
tions precedent to the construction contract. 


SE 148. 


{a] Reason for rule—(1) “The 
principle upon which this public pol- 
icy is founded is that, where one is 
acting in a fiduciary capacity for an- 
other, he will not be permitted to 
make a contract with himself in his 
individual capacity relative to the 
subject-matter of such employment.” 
Smith v.. Dandridge, 98 Ark. 38, 135 
Sw 800, 801, 24 LRANS 129, AnnCas 
1912D 1130. (2) The member of the 
board owed the school district an un- 
divided loyalty in the transaction of 
its business and in the protection of 
its interest; this duty he could not 
properly discharge in a matter in 
which his own personal interests 
were involved. Witmer v. Nichols, 
320 Mo. 665, 8 SW (2d) 63. 


[b] Consent of codfficers cannot 
authorize such a contract. Lamont 
v. Aldboro School Trustees, 5 CanLJ 
93. 

36. Ind.—Noble v. Davison, 177 
Ind. 19, 96 NE 325; Alexander v. 
Johnson, 144 Ind. 82, 41 NE 811. 


Ky.—Bornstein v. Louisville School 
Bd., 137 Ky. 108, 122 SW 522. 


N. J.—Ames v. Montclair Bd. of 
Education, 97 N. J. Eq. 60, 127 A 


Pa.—Witmer’s App., 15 A 428; Ell- 
wood Lumber Co. v. Frey, 19 Pa. Co. 
56. 


Wash.—Miller v. Sullivan, 32 
Wash, 115, 72 P 1022. 
W. Va.—Poling v. Philippi Dist. 


Bd. of Education, 56 W. Va. 251, 49 
SE 148. 


Wis.—Bissell Lumber Co. v. North- 
western Casualty, etc., Co., 189 Wis. 
343, 207 NW 697. 


But see infra note 37. 


{a] Contract provision that in 
case a portion of the contract was 
performed during the_ president’s 
term of office as school trustee an 
expert should be employed by the 
contractor to substitute for him in 
checking the work does not prevent 
application of the text rule. Noble 
va Davison, 17% Ind.\19, 96 NW 325. 


[b] Rule applied to: (1) Con- 
struction contract. Ellwood Lumber 
Co. v. Frey, 19 Pa. Co. 56; , Bissell 


Lumber Co. v. Northwestern Casual- 
ty, etc., Co., 189 Wis. 343, 207 NW 
697. (2) Contract for purchase of 
school realty. Ames v. Montclair Bd. 
of Education, 97 N; J. Eq. 60, 127A 
95. (3) Repair contract. Miller v. 
Sullivan, 32 Wash. 115, 72 P 1022. 
(4) School ‘contract for fuel. Alex- 
ander v. Johnson, 144 Ind. 82, 41 NE 
811. (5) Contract for supplies. 
Poling v. Philippi Dist. Bd. of Ed- 
ucation, 56 W. Va. 251, 49 SE 148. 


[c] Mere suspicion that one of its 
members was so interested as to ren- 
der the contract invalid is immate- 
rial, if on final proof, such suspicion 
proves well founded. Ames v. Mont- 
clair Bd. of Education, 97 N. J. Eq. 
60, 127 A 95. 


[d] Mere use of another name to 
hide the real party in interest does 
not affect’ the rule. Bornstein v. 
Louisville School Bd., 137 Ky. 108, 
122 SW 522; Ames v. Montclair Bd. 
of Beg aes ON INS Jie cE OO eel ore 
A 


[e] Evidence.—The record of the 
proceedings of a school board signed 
by the secretary thereof reciting a 
resolution to accept the bid of one 
of its own members to furnish sup- 
plies is sufficient evidence of such an 
unlawful contract. Alexander v. 
Johnson, 144 Ind. 82, 41 NE 811. 


387. Smith v. Dandridge, 98 Ark. 
38, 1385 SW 800, 24 LRANS 129, Ann 
Cas1912D 1130; Currie v. Murray 
County School Dist. No. 26, 35 Minn. 
163, 27 NW 922; Trainer v. Wolfe, 
140 Pa. 279, 21 A 391. But see su- 
pra note 36. 


[a] Where school officer repre- 
sents third person, such contract is 
voidable. Chicago v. Tribune Co., 248 
Ill. 242, 938 NE 757. 


38. Trainer v. Wolfe, 140 Pa. 279, 
21 A 391. 


Ratification of school contract see 
infra §§ 586-587. 


39. Estoppel of municipal or quasi 
municipal corporations generally to 
deny want of power to contract see 
Estoppel § 218. 


40. See Agency § 211. 
41. See Officers § 287 note 83. 
42. Silver v. Indiana St. Bd. of 


Education, 35 Ind. A. 438, 72 NE 829, 
(A.) 71 NE 667; Miller v. New York, 
ee CN. > %:). 35; 45, “Fhomps.socnes 

43. Waterman-Waterbury Mfg.” 
Co. v. Slavanka School Dist., 23 Sask. 
L. 338, [1929] 2 DomLR 161, 


44. See infra § 581. 


45. Washington Academy v. 
aeohe es 43 Misc. 197, 88 NYS 


46. See supra § 467. 


47. Edwards v. Cotton County 
School Dist. No. 222, 117 Okl. 269, 
235 P 611, 246 P 444. 

48. See statutory provisions, 

49. Southern Surety Co. Vv 


Moores-Coney Co., 29 Oh. A. 310, 163° 
NE 575; Mulcahy v. Board of Ed- 
ucation, 25 Oh. A. 492, 159 NE 324; 
Knowlton v. Johnstown Bd. of Ed- 
ucation, 13 Oh, A. 30; Neubauer v. 
Union Tp. Bd. of Education, 8 Oh 
S&CP 349, 6 OhNP 530 (dictum); Mc- 
Alexander v. Haviland Village School 
Dist., 7 OhNPNS 590. 


[a] Certificate is conclusive on 
the school authorities and taxpayers, 
even though untrue. Carmichael v. 
Board of Education, 32 Oh. A. 520, 
168 NE 392. 


[b] Where several separate con- 
tracts are made and only one bond 
issue is authorized, separate certifi- 
cates for each contract must be filed. 
Knowlton vy. Johnstown Bd. of Ea- 
ucation; SlenOhssAcra0: 


50. See infra § 525. 


51. Burki v. Pleasanton School 
Dist., 18 Cal. A. 493, 123 P 546, 


52. Burki v. Pleasanton School 
Dist., supra: 
53. Weitz v. Des Moines Independ- 


ent Dist.,.79 Iowa 423, 44 NW 696; 
Vandenberg v. Wichita Bd. of Ha- 
ucation, 117 Kan. 48, 230 P 321: Man- 
chester Ninth School Dist. v. Rogers, 
250 Mass. 198, 145 NE 278, 


Bond for faithful performance of 
contract see infra §§ 541-549. 


54. Manchester Ninth School Dist. 
eee 250 Mass. 198, 145 NE 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 518-519] 


[§ 518] b. Plans and Specifications. It has been’ 


said that school authorities have implied authority 
to supply plans and specifications prior to inviting 
proposals for the work.®> In some jurisdictions 
statutes provide that the boards or officers shall 
procure suitable specifications of the proposed build- 
ing to be used by the bidders for building and con- 
struction.*® A statutory requirement that contracts 
be let to the lowest responsible bidder®’ requires the 
specifications to be in such form as to furnish a ba- 
sis for competitive bidding on a uniform and in- 
telligent test.°° The specifications must contain 
notice of the time for completing the contract,®® and 
must be so definite and detailed as to disclose the 
specific thing to be undertaken.®° The statutory re- 
quirement of notice that bids will be received or 
contracts entered into®! does not apply to a con- 
tract for preparing such plans and specifications.*®? 
Under the rule that no business shall be conducted 
at a special school meeting except that specified in 
the notice of the meeting,®? notice of a special meet- 
ing to appropriate money for the construction of a 
school building is sufficient to authorize acceptance 
of plans for such building.®* Even though the ac- 
ceptance is conditioned upon the architect modifying 
and changing the plans and specifications to the sat- 
isfaction of the school authorities, where such au- 
thorities do not require any change the contract for 
plans and specifications was complete.*° The per- 
son preparing such plans or specifications must fur- 
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nish sufficient copies to supply all prospective bid- 
ders applying in time.*® It is obviously necessary 
that the plans and specifications be available to 
all intending bidders.°? 


Approval by voters. Where the statute so pro- 
vides plans for a school building must be selected 
by a majority vote of the electors of the district.®* 


Change in plans or specifications. Under some 
statutes, where the terms and conditions are left to 
the discretion of the school board, it may change 
the specifications after bids have been received so 
as to reduce the cost of the school building, if it 
does not change the general plans of the building ;%° 
but it has been said that in such case the work can- 
not be awarded to a bidder at a price less than the 
original bid.*° Where bulletins of changes in the 
specifications were received by all bidders prior to 
the bidding, such changes are valid.7!_ Minor chang- 
es in the plans and specifications, not affecting the 
required approval of the state officers, are immate- 
rial.“ It is proper for the school authorities to 
reserve the right to make changes in the work from 
time to time so long as the general plan is not 
changed.*? 


[§ 519] c. Authorization or Approval of Proposed 
Contract. Under some statutes the authorization of 
school authorities to enter into school contracts is 
subject to the condition precedent that consent of 


Bond for payment of materialmen 
and laborers see infra §§ 551-580. 


55. State v. Parish, 180 Ind. 63, 
99 NE 977; Hannan vy. Lawton Bad. 
of Education, 25 Okl. 372, 107 P 646, 
30 LRANS 214; Weathers v. Layton, 
104 Okl. 14, 230 P 750; Schmidt v. 
Milwaukee, 185 Wis. 119, 200 NW 678. 


{a] Kind of work.—The plans and 
specifications may be either for re- 
pair or for construction. State v. 
Parish, 180 Ind. 638, 99 NE 977. 


Bids or proposals see infra §§ 520— 
34. 


56. See statutory provisions. 


[a] Furpose.—The statutory pro- 
vision is intended to furnish indica- 
tion of the substance of the work 
desired. Criswell v. Everett School 
Dist. No. 24, 34 Wash. 420, 75 P 
984. 


[b] Delegation.—The preparation 
of plans and specifications cannot be 
delegated to a building committee. 
Baumann v. West Allis, 187 Wis. 506, 
204 NW 907. 


[c] Specifications sufficient.—In 
the specifications for a school build- 
ing, an item requiring the face brick 
to be thoroughly vitrified, wire-cut, 
face brick of a color to be selected 
by the architect and the board, to 
cost not more than thirty-four dol- 
jars per thousand, was. sufficient. 
Hibbs v. Arensberg, 276 Pa. 24, 119 
A 727. 


[ad] In California the power given 
to county school superintendents by 
St. (1871) p 925 has been superseded 
by Pol. Code § 1543 subd 11 § 1617 
subds 5, 22, and § 1674 subd 10, so 
that the corresponding power is in 
union high school district trustees. 


Harris v. Cooley, 171 Cal. 144, 152 
P 300. 

57. See infra § 533. 

58. Warnock y. Wray, 194 NYS 


. 


la} 
improper. 
NYS 396. 


[b] That specifications require es- 
timates on alternatives does not 
make the _ specifications improper. 
Schwitzer v. Newark Bd. of Educa- 


Alternative specifications are 
Warnock v. Wray, 194 


‘tion, 79 N. J. L. 342, 75 A 447. 


[ec] Specifications for work and 
material are sufficient by which bid- 
ders are informed as to the nature, 
quality and quantity of the work and 
materials to be furnished, and the 
same information is furnished to all, 
so that there may be intelligent and 
competitive bidding, and a binding 
contract may result therefrom. 
Schwitzer v. Newark Bd. of Educa- 
ClOns TON dis, Lae 4 ape Ae ae Te 


59. Hibbs v. Arensberg, 276 Pa. 
24, 119 A 727; Edmundson vy. Pitts- 
burgh School Dist. Bd. of Public Ed- 
ucation, 248 Pa. 559, 94 A 248; 
Kroshinsky v. School Dist., 44 Pa. 
Co. 327. 


[a] Reason for rule.—Bids_ in 
which each bidder specified his own 
time for completion would have no 
common basis for computation. 
nee v. Arensberg, 276 Pa. 24, 119 
A 727, 


60. Hannan v. Lawton Bd. of Hd- 
ucation, 25 Okl. 372, 107 P 646, 30 
LRANS 214. 


61. See infra § 522. 


62. Cress v. State, 
152 NE 822. 


63. See supra § 231. 


64. Peo. v. Deer Park Bd. of HEd- 
ucation, 1 NYS 593. 


198 Ind. 323, 


65. Harris v. Central Union High 
School Dist., 45. Cal. A. 669, 188 P 
617. 


66. Hibbs v. Arensberg, 276 Pa. 
24,119 A 727. 


[a] Reason for rule.—A _ limita- 
tion of the number of the copies 


would enable a combination of bid- 
ders to secure all of them and pre- 
vent competition from any outside 
bidders. Hibbs v. Arensberg, 276 Pa. 
2a OM A ee 


‘67. Kroshinsky yv. School Dist., 44 
Paw Coven : 


68. See cases infra this note. 


[a] In Oklahoma (1) since Comp. 
St. (1921) § 10491 provides that no 
Statute shall be construed so as to 
prevent the location of a site in a 
union grade school district by a ma- 
jority of the voters, the majority of 
the voters cannot be deprived of their 
right to select the plans for the 
schoolhouse in such district (Woods 
v. Union Graded School Dist. No. 36, 
133 Okl. 249, 271 P 424), (2) but 
ratification of plans adopted by a 
board is sufficient compliance with 
such requirement (Woods v. Union 
Graded School Dist. No. 36, supra). 


69. Hibbs v. Arensberg, 276 Pa. 
24, 119 A 727; Criswell v. Hverett 


School Dist. No. 24, 34 Wash. 420, 
75 P 984. 
[a] Such change, authorized by 


the school. officers, must be based 
on their honest, reasonable, and in- 
telligent judgment and must not so 
vary from the original plan or be 
of such importance as to constitute 
a new undertaking, where fairness 
could only be reached through com- 
petitive bidding. Hibbs vy. Arens- 
berg, 276 Pa. 24, 119 A 727. 


70. Scola v. Montclair Bd. of Ead- 
ucation, 777, Ne J. Ta. 735 7b AL 199; 


71. Schwitzer v. Newark Educa- 
tion Bd., 79 N. J. L. 342, 75 A 447. 


72. Schwitzer v. Newark Educa- 
tion Bd., supra. 


73. Harris v. Central Union High 
School Dist., 45 Cal. A. 669, 188 P 
617; Wilkins v. Newkirk, 85 Ind. A. 
663, 155 NE 516 [foll Shobe v. New- 
kirk, 86 Ind. A. 732, 155 NE 925]. 
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prescribed bodies be first obtained,’* and, generally, 
in the absence of such approval or consent, the ‘con- 
tract is not binding,*® although there is authority 
that the statutory provision does not mean that the 
contract is void’® but merely prevents the offer- 
ing of oral proof.77 Such approval may be in the 
form of a permit certifying that the plans and speci- 
fications conform to regulations,‘® or, under statutes 
so providing, by affirmative vote of a majority of the 
members of the school board.*® While it has been 
asserted that the approval may be by ratification,*° 
belated approval, subsequent to the making of the 
contract, does not ordinarily validate the contract.*1 


[§ 520] 3. Bids or Proposals, and Award of Con- 
tract—a. Competitive Bidding Generally—(1) Ne- 
cessity or Propriety. Some statutes require that the 
contract be let on competitive bidding where the 
cost exceeds a specified sum.°? 


Construction contracts. The foregoing is particu- 
larly true of construction contracts.** 


Contracts for heating building. It has been said 
that school authorities are not, unless the statute so 
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[§§ 519-521 


provides, required to take bids before letting a con- 
tract for the heating of the building.+ 


Contracts for school supplies, etc. A statutory 
requirement that school contracts in excess of a speci- 
fied sum be let on competitive bidding®® applies to 
contracts for school supplies,8® and in such case 
where the required bids are not called for, the con- 
tract is void.87 In view of the rule that where, 
by statute, authority is given to enact by-laws, such 
by-laws have the effect of statutory provisions,** 
compliance with a by-law requiring letting of con- 
tracts for school supphes on bids is necessary.®® 


[§ 521] (2) Compliance with, or Violation of, Re- 
quirement. A requirement that bidders on a per- 
centage fix a guaranteed maximum cost does not pre- 
vent competitive bidding.°® Where the bids called 
for are as to different systems of a certain improve- 
ment, the school board may also exercise its discre- 
tion in accepting a particular system,®! although 
lower bids are offered as to other systems.°2 As a 
general rule articles obtainable only from a par- 


74. Fla.—Nassau County Bd. of | Co, 689. 83. See statutory provisions. 
Public Instruction v. Billings, 15 Fla.| ex —Bone vy. Black, (Civ. A.) 174] [a] Contract is void (1) in the 
686. Sw 971. absence of competitive bidding 

Ind.—Slattery ov. South Bend [a] Change in contract.—The text | (Reams v. Cooley, 171 Cal. 150, 152 


School, 43 Ind. A. 58, 86 NE 860. 


Me.—Morse v. Montville, 115 Me. 
454, 99 A 438. 


Pa.—In re School Buildings, 28 Pa. 


tract involving 
change in 


rule applies so as to require consent 
of such body to a change in the con- 
more than a mere 
the plans. 
South Bend School, 


P 293, AnnCasl9i7A 1260), (2) even 
though the work was included in the 
original bid for the construction of 
the building and afterwards eliminat- 


plattery 1, ed (Reams v. Cooley, supra). 


43 Ind. A. 59, 86 


Dist. 287. NE 860; Geister v. Roscommon Tp. b] Poli 
Tex.-—Kerbow v. Woolridge, (Civ. | School Dist., 243 Mich. 357, 220 NW ope ee SOiranburam oe Sieeid 
A.) 184 SW 746. — : 745. os school pulldimgs by mene solicita- 
5 76. McClanahan v. Norfolk, etc.,| tion or asking or by favor. Briody 
ea en ee te OL Gn HRs Cog 12) Vau05, 00 SE Abe) v. De Kimpe, 91 N. J. L. 206, 102 A 
LS ea Reet ae Side ; 77. McClanahan v. Norfolk, ete. oe . 
Wis.—Kane v. School Dist. No. 3,| R Go, supra. 4 ; [ec] Statutory requirement as to 
52 Wis. 502, 9 NW 459. wee ae cities does not pertain to towns and 
[a] Approval of building in ex- AIEEE RAV CLONES municipalities. Horton v. Oradell 
cess of cost limitation is a nullity. 79. See statutory provisions. ae of Education, 6 N. J. Misc. 963, 
aa Ba ea ee SOAs ied [a] Contracts within} rule: (1) | 143 A 218. 
0. -_ 0 ucation, -| For fuel. In re Chester School Dist., 84. Zies v. Lati 2 
589, 211 NYS 788. 301 Pa. 202, 191A 801. (2) For sup-| INS’ (Pa.) 366. ache pinks ei 
b] Mere approval of floor plans| Plies. In re Chester School Dist.’s 
fel a A ep ed approval, | Audit, supra, 85. See supra note 82. 
Christenson v. Warner, 47 S. D. 626, 80. Kane vy. School Dist. No. 8, 86. See cases infra note 87. 
201 NW 1004. 52 Wis. 502, 9 NW 459. 87. Silver Bow County School 
[c] Plans of buildings for resi- 81. Geister v. Roscommon Tp.| Dist. No. 2 v. Richards, 62 Mont. 141, 


dences of teachers are not within 


205 P 206. 


such requirement. Hansen vy. Lee, 


119 Wash. 691, 206 P 927. 


{d] Parties to contract or privies 
alone can assert that the contract 
is not approved as required. Mc- 
Clanahan v. Norfolk, etc., R. Co., 122 
Va. 705, 96 SE 453. 


[e] In Nebraska, under Comp. St. 
ic 79 subd 4 § 13, the director of a 
school district, with the consent of 
the moderator or treasurer, may con- 
tract for repairs on a schoolhouse 
of a district during vacation. Leon- 


ard v. State, 67 Nebr. 635, 983 NW 
988. 
75. Ark.—Waldron First Nat. 


Bank v. Whisenhurst, 94 Ark. 583, 
127 SW 968. 


Ind,—Slattery v. South 
School, 43 Ind. A. 58, 86 


Me.—Morse v. Montville, 
454, 99 A 438. 


Mich.—Geister v. Roscommon Tp. 
School Dist., 243 Mich. 357, 220 NW 
745. 


Pa.—Com. v. Shimer, 6 Pa. Dist. & 


Bend 
NE 860. 


115 Me. 


School Dist. No. 1, 243 Mich. 357, 220 
NW 745. 


82. See statutory provisions. 


[a] In North Dakota (1) Comp. 
L. (1918) § 1259, relating to require- 
ment of bids for contracts for cost 
over five hundred dollars, being part 
of art 9 c 12, dealing with special 
school districts, is limitation on pow- 
ers of boards of education of special 
school districts only (Rosatti v. Cass 
County Common School Dist. No. 96, 
52 N. D. 931, 204 NW 833), (2) and 
does not apply to common school dis- 
trict boards (Rosatti v. Cass Coun- 
ty Common School Dist., supra), (3) 
§§ 1173-1207 dealing with powers and 
duties of common. school. boards 
(Rosatti v. Cass County Common 
School Dist., supra). (4) But Comp. 
L. (1913) § 13856, included in chap- 
ter 12, and requiring bids for con- 
‘tracts, except as specified, is a stat- 
ute of general application, and, un- 
less otherwise provided, operates to 
circumscribe powers of all school 
boards, including those of common 
school ‘districts, regardless of §§ 1184, 
1185. Rosatti v. Cass County Com- 
mon School Dist., supra. 


[a] Fraud.—Letting of a contract 
by the majority members of a school 
board for the purchase of a second- 
hand piano and phonograph at a price 
much in excess of their value, and 
without considering other bids is 
prima facie fraudulent. Silver Bow 
County School Dist. No. 2 v. Rich- 
ards, 62 Mont. 141, 205 P 206. 


88. See supra § 204. 


89. Montenegro-Riehm Music Co. 
v. Louisville Bd. of Education, 147 
Ky. 720, 145 SW 740. 


90. Salt. Lake City Bd. of Educa- 
tion v. Wright-Osborn Co., 49 Utah 
453, 164 P 1083. 


91. Polhamus v. Cleveland Bd. of 
Education, 21 Oh. Cir. Ct. 257, 11 Oh, 
Cir. Dec. 366; State v. Columbus Bd. 
of HWducation, 10 Oh. Dec. (Reprint) 
314, 20 CincLBul 156. 


92. Pothamus v. Cleveland Bd. of 
Education, 21 Oh. Cir. Ct. 257, 11 Oh. 
Cir. Dec. 366; State v. Columbus Bd. 
of Education, 10 Oh. Dec. (Reprint) 
314, 20 CincLBul 156. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 521-522] 


ticular firm,®? such as patented articles,?* cannot 
be exclusively specified for a sehool contract. 
Where the specifications provide for patented ar- 
ticles, or in the alternative for similar articles, the 
contract is not thereby invalidated.®*® Under stat- 
utes requiring the letting of school contracts on com- 
petitive bidding, a change in the terms of the con- 
tract, subsequent to its award, renders the contract 
void®® as nullifying the statutory requirement.°? 


[§ 522] b. Notice of, or Advertisement for, Bids— 
(1) In General. In the absence of statute requiring 
the school board or officers to advertise for bids, 
they may let a contract in any manner they may deem 
proper.°* In some jurisdictions statutes provide 
that school authorities shall give due notice by ad- 
vertisement of intention to receive proposals or 
bids for school contracts costing more than a pre- 
scribed sum,°® and such provisions cannot be -evad- 
ed by making a number of contracts for the work, 
each of which is less than such prescribed sum.? 
However, it has been said that the statutory re- 
quirements of advertisement for bids do not apply 
to school contracts for fuel,? and that statutory pro- 


93. McBride v. Ashley, 91 Misc.,; hibiting the execution of a contract 4, 
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visions relating to advertising for bids in connec- 
tion with the purchase of school supplies do not 
govern such contracts,* but that they are governed 
by the statutes relating to school land and build- 


ings.* 


By-laws. In view of the rule that where, by stat- 
ute, authority is given to enact by-laws, such by- 
laws have the effect of statutory provisions,” com- 
plianee with a by-law, requiring the letting of con- 
tracts for school supplies on notice or advertise- 
ment, 1s necessary.® 


Effect of unnecessary advertising. If the school 
authorities do advertise when they are not re- 
quired to do so, they may, after receiving proposals, 
act independently of them in awarding the econ- 
tract,’ if in doing so they act in good faith and 
with reasonable discretion.® 


Sufficiency. The notice must be reasonable® and 
public.t° Where the advertisement does not fix the 
time within which the building should be completed, 
prospective bidders cannot bid on a common basis.1? 


See cases infra this note. 


585, 154 NYS 1010 [aff 174 App. Div. 
650, 160 NYS 406]. 


{a] Contract not within rule.— 
McBride v. Ashley, 91 Misc. 585, 154 
NYS 1010 [aff 174 App. Div. 650, 160 
NYS 406]. 


94. Wilkins v. Newkirk, 85 Ind. 
A. 663, 155 NE 516 [foll Shobe v. 
Newkirk, 86 Ind. A. 732, 155 NE 925]. 


95. Wilkins v. Newkirk, supra 
[foll Shobe v. Newkirk, supra]. 


96. Lehigh Coal, ete., Co. v. Sum- 
mit Hili School Dist., 289 Pa. 75, 137 
A 140. 


97. Lehigh Coal, ete., Co. v. Sum- 
mit Hill School Dist., supra. 


98. Baltimore v. Weatherby, 52 
Md. 442. 


99. See statutory provisions. 


[a]: Building committee composed 
of members of the common council 
and board of education are not au- 
thorized to advertise for. bids. 
Baumann v. West Allis, 187 Wis. 506, 
204 NW 907. 


[b] Board of education of fourth 
class city should advertise for bids 
for school contracts as to such cities. 
Baumann v. West Allis, 187 Wis. 506, 
204 NW 907. 


[c] School directors are within 
the statutory provision. Mayes v. 
Bassett, 17.N. M. 193, 125 P 609. 


[d] In California trustees of a 
union school district need not adver- 
tise for plans and. specifications. 
ere v. Cooley, 171 Cal. 144, 152 
P3005 


[e] In Minnesota Spec. L. (1878) 
c 156 §§ 20, 21, making general school 
laws applicable to special districts 
and providing against implied repeal 
of statutes, L. (1913):c 244, relat- 
ing to the letting of contracts for 
common and independent districts, 
and Gen. St. (1923) § 2846, requir- 
ing advertisement for contracts of 
over five hundred dollars of common 
or independent districts, do not ap- 
ply to a special school district. Mer- 
ae v. Hughes, 175 Minn. 30, 220 NW 


[f] In New Jersey (1) a mere res- 
olution by a school board as to a 
school construction contract makes 
applicable School L. art 6 § 52, pro- 


for the building of a new school ex- 
cept after advertisement, in view of 
Pi) Lis [1909] p) 277; providing that 
every school district previously or- 
ganized is governed by School’L. art 
6. Kay v. Kearny Bd. of Education, 
Soe INES aS Ue SII ES IN SLU Se) Os al 
Gereey Leabloved peglaaiGs baka node 
p 593 a board of education can make 
no contract for the erection of a 
school building until it has publicly 
advertised for bids. Briody v. De 
Kempe, 91 N. J. L. 206, 102 A 688. 


{g] In Ohio requirement of Gen. 
Code § 7623 is mandatory. Mueller 
ae Board of Education, 11 OhNPNS 
113. 

{h] In Pennsylvania (1) under 
School Code (1911) § 617, providing 
for the awarding of the contract aft- 
er due public notice given upon prop- 
er terms asking for competitive bids, 
bidders should be informed by ad- 
vertisement or filed specifications of 
matters necessary to competitive bid- 
ding. Edmundson Vv. Pittsburgh 
School Dist. Bd. of Public Educa- 
tion, 248 Pa. 559, 94 A 248. (2) Such 
provision, aS amended by P. L. [1919] 
p 889, is mandatory (Com. v. Shimer, 
Gi .has Dist. & (Cos76s9), (C3)! except 
as to patented articles (Com. v. 
Shimer, supra). (4) Sectional build- 
ing is not a patented article with- 
in the exception. Com. v. Shimer, 
supra. (5) There is early author- 
ity that while such advertisement is 
proper (Taylor v. Winton Borough 


School Tp., 4 LackLegN 231), (6) it. 


is not compelled by law (Taylor v. 
Winton Borough School Tp., supra). 


1. In re Chester School Dist., 301 
Pa. 208, 151 A 801. 


2. Gosline v. Toledo Bd. of Ed- 
UcatHOn ye iw Ohe Cire Cty IN.wiSa) 195: 
Z0,Ohe CirmiCt., 503. 


3. See cases infra this note. 


[a] In Pennsylvania (1) St. 
(1920) §§ 4873-4875, classifying 
school supplies to be purchased and 
giving the manner of. contracting 
therefor, do not apply to school con- 
tracts for fuel. White v. Moore, 288 
Pa, 411, 136).A 218, (2) Coal: is not 
ae SUDDLY owathin) IP. lus JCLoia yasp 
309, requiring advertising when 
amount purchased exceeds three hun- 
dred dollars. Conoy Tp. Auditors’ 
Report, 14 Pa. Dist. & Co. 326. 


[a] In Pennsylvania St. (1920) §§ 
4826, 4855, relating to School grounds 
and buildings, and § 4842, control- 
ling as to contracts for fuel of 
schools. White v. Moore, 288 Pa. 411, 
136 A 218. 


5. See supra § 204. 


6. Montenegro-Riehm Music Co. v. 
Louisville Bd. of Education, 147 Ky. 
720, 145 SW 740. 


7 Kraft v. Weehawken Tp. Bd. of 
Education, 67 N. J. L. 512, 51 A 483. 


8. Kraft v. Weehawken Tp. Bd. of 
Education, supra. 


9. Mayes v. Bassett, 17 N. M. 193, 
125 P 609. 


[a] The test whether the notice 
for bids for furnishing a city’s school 
board with coal was sufficiently def- 
inite as to the kind of coal which 
would be received is whether pro- 
spective bidders could understand- 
ingly make offers for furnishing coal, 
so that the public might secure the 
advantage of free competition. Ma- 
loney v. Maddever, 77 Misc. 340, 136 
NYS 498. 


[b] Sufficient notice.—(1) If “free 
burning anthracite’ will meet the 
government test for anthracite, a no- 
tice for bids for furnishing a city’s 
school board “‘pure’”’ anthracite coal, 
that “will meet the government test” 
for anthracite coal, is sufficiently def- 
inite, without stating that “free burn- 
ing anthracite’ will be received. Ma- 
loney v. Maddever, 77 Misc. 340, 136 
NYS 498. (2) Where the notice for 
bids for furnishing to a school board 
“pure anthracite coal’ stated that 
blank forms, on which the bids must 
be submitted, may be obtained from 
the clerk, such printed form, provid- 
ing that the coal shall be pure an- 
thracite, that ‘will meet the govern- 
ment test” for anthracite coal, should 
be read as part of the notice to bid- 
ders. Maloney v. Maddever, supra. 


10. Mayes v. Bassett, 17 N. M. 193, 
125 P 609. : 


11. Hibbs v. Arensberg, 276 Pa. 
24, 119 A 727; Edmundson v. Pitts- 
burgh School Dist. Bd. of Public Hd- 
ucation, 248 Pa. 559, 94 A 248; Landis 
v. Conoy Tp. School Dist., 11 Pa. Dist. 
& Co. 145. 
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Delegation of duty. While it has been said that 
the statutory duty cannot be delegated,'? neverthe- 
less advertisement by an authorized committee is 
not improper,*® particularly where subsequently rat- 
ified.14 

[§ 523] (2) Readvertisement. Where the notice 
or advertisement for bids contains a clause reserving 
the right to reject any and all bids, and the school 
board or officers have rejected all bids,!° they may re- 
advertise for bids.1¢ Readvertisement is also re- 
quired where the contract has been changed or al- 
tered, subsequent to the award," and in the absence 
thereof, the contract is void.t§ 


[§ 524] c. Form, Requisites, and Construction of 
Bids. The bid must be in accordance with the speci- 
fications.1® The bid need not be presented on alter- 
nates,2° but may be alternative,?! and optional.?? 
In some jurisdictions statutes require a separate 
statement in the bid of the amount for labor, and 
for materials,?* and noncompliance with such man- 
datory provision?‘ voids the bid.2° Any irregulari- 
ties or informalities which do not go to the essence 
of the principle of competitive bidding may be 
disregarded,?° provided such a course is in the inter- 
est of the school,?* and is in good faith.2® Where 
a bid refers to an insurance policy, the terms of the 
policy become a part of the bid.?° 


[§ 525] d. Deposit or Other Security—(1) In 
General. Statutes in some jurisdictions provide that 
the bid shall be accompanied by a deposit which the 
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[§§ 522-526 


bidder shall forfeit upon acceptance of his bid and 
his refusal to contract,*®® although such provision has 
no application where the contract has been entered 
into and the required bond furnished.*? <A contract 
provision for a deposit as a guaranty of good faith 
is for a penalty,*? and not for liquidated damages.** 
Where a certified cheek accompanies a bid which 
is subsequently validly corrected, failure to file the 
check with the corrected bid is not fatal.?4 In oth- 
er jurisdictions statutes provide that the bidder 
shall file a bond in a designated amount conditioned 
that he will exeeute the contract within a designated 
time if awarded to him.®° 


[§ 526] (2) Return or Forfeiture. Where cancel- 
lation of the construction contract is justified by a 
fundamental mistake in the bid,?° the contractor 
is entitled to a return of the check deposited with the 
bid,®? provided the other party has not changed his 
position to his disadvantage,?® and upon his pay- 
ment of any damage suffered by reason of such mis- 
take.*® So where the school authorities abandon the 
project,*° or where no contract with the bidder re- 
sults from the negotiations,*! or where the contract 
has been entered into and the bond furnished,*? 
the bidder is entitled to a return of his deposit. 
Where the bidder fails to make the contract within 
the time set in the notice for bids, his deposit may 
be forfeited.4* The fact that such a bidder, after be- 
ing notified that he is the lowest bidder, informs the 
school board that he has made a mistake, and re- 
quests a change in the specifications, does not amount 


12. Stock Tp. Bd. of Education v. 
Mills, 38 Oh. St. 383. 


13. Schwitzer v. Newark Educa- 
tion Bdi,-79 N. J. Li» 342, 75 A 447; 
Carbon County School Dist. No. 3 v. 
Western Tube Co., 13 Wyo. 304, 80 
RP L55: 


{a] Reason for rule.—The author- 
ity to advertise is purely ministerial 
and may be delegated. Schwitzer v. 
Newark Bd. of Education, 79 N. J. 
L. 342, 75 A 447. 


14. Schwitzer v. Newark Bd. 
Education, supra. 


[a] That committee began adver- 
tisement prior to action by the school 
authorities authorizing the advertis- 
ing is not fatal to the contract, where 
the act was ratified. Schwitzer v. 
Newark Education Bd., 79 N. J. ; 
342, 75 A 447. 


of 


15. See infra § 531. 

16. Zimmerman v. Miller, 22 Pa. 
Dist. 264. 

17. Lehigh Coal, etc., Co. v. Sum- 


mit Hill School Dist., 289 Pa. 75, 137 
A 140. 


18. Landis v. Conoy Tp. School 
Dist., 11 Pa. Dist. & Co. 145. 


19. Pugsley v. Mine Hill Tp. Bad. 
of Education, 3 N. J. Misc.. 1135, 130 
A 822; Scola v. Montclair Bd. of Hd- 
ucation, 77 Pe ka 01S PT AP 3995 
Mulcahy v. Board of Education, 25 
Oh. A. 492, 159 NE 3824; State v. 
Cincinnati Bd. of Education, 27 Oh. 
Cir. Ct. 832. i 


[a] Thus, where the specifications 
limit the time within which the 
building is to be constructed, a bid 
must comply with such clause of the 
specification. Mulcahy v. Board of 
Education, 25 Oh. A. 492, 159 NE 
324. 


20. Warnock v. 
882, 230 NYS 681. 


21. Pugsley v. Mine Hill Tp. Bd. 
a8 educa ons 3: N. Jd. Mises, 1135, 7130 
22: 


Wray, 132 Misc. 


22. Warnock v. Wray, 132 Misc. 
882, 230 NYS 681. 

23. See statutory provisions. 

24 Perkins v. Bright, 109 Oh. St. 


14, 141 NE 689. 


25. Perkins v. Bright, 109 Oh. St. 
14, 141 NE 689; Mulcahy v. Board 
of Education, 25 OhNPNS 355. 


26. Warnock v. 132, Mise: 
882, 230 NYS 681. 


[a] That amount for alternates to 
be added or subtracted is evidenced 
by ciphers instead of the word “none” 
is immaterial. Warnock v. Wray, 132 
Misc. 882, 230 NYS 681. 


27. Warnock v. Wray, 
882, 230 NYS 681. 
28. Warnock v. Wray, supra. 


29. Downing v. Erie School Dist., 
297 Pa. 474, 147 A 239. 


30. See statutory provisions. 


31. Tooele Bldg. Assoc. v. Tooele 
High School Dist. No. 1, 43 Utah 362, 
134 P 894. 


Contractor’s bond see infra §§ 540- 
580. 


32. Brandon Constr. Co. v. Saska- 
toon School Dist. No. 18, 6 Sask. L. 
273. 


83. Brandon Constr. Co. v. Saska- 
toon School Dist. No. 18, supra. 


34. Zimmerman y. Miller, 237 Pa. 
616, 85 A 871. 


35. See statutory provisions. 


Wray, 


132” Mise: 


36. 


37. 
Bd. of Regents v. Cole, 209 Ky. 761, 
273 SW 508; Kutsche v. Ford, 222 
Mich. 442, 192 NW 714; Federal Con- 
tracting |} Cov ws St.Paul, 277 ~Minn: 
329, 225 NW 149. 


38., Federal Contracting Co. v. 
St. Paul, 177 Minn. 329, 225 NW 149. 


[a] Thus a contractor discovering 
a mistake in a bid for the construc- 
tion of a school building three years 
thereafter was not entitled to relief 
against forfeiture of deposit. Fed- 
eral Contracting Co. v. St. Paul, 177 
Minn. 329, 225 NW 149. 


39. Murray State Normal School 
Bad. of Regents v. Cole, 209 Ky. 761, 
273 SW 508. 


[a] Difference between a  con- 
tractor’s bid and the bid finally ac- 
cepted, after the contractor refused 
to execute his contract, is not such 
damage. Kutsche v. Ford, 222 Mich. 
442, 192 NE 714, 


40. Brandon Constr. Co. v. Saska- 
toon School Dist. No. 13, 6 Sask. L. 
Nos 


See infra § 591. 


Shandoumient of contract see infra 


§ 5 


41. Smith v. St. Louis County In- 
dependent School Dist. No. 12, 108 
Minn. 322, 122 NW 173. 


42. Tooele Bldg. Assoc. v. Tooele 
High School Dist. No. 1, 43 Utah 362, 
134 P 894. 


Pontracrots bond see infra §§ 540- 


58 

43. See supra notes 40-42. 

44, Brandon Constr. Co, v. Saska- 
toon School Bd., 5 Sask. L. 250, 5 


DomLR 754, 21 WestLR 947. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Murray State Normal School: 


. 


§§ 526-528] 


to a refusal to contract so as to forfeit his deposit.*® 
A formal declaration of forfeiture is not required,‘® 
and a demand for payment and a suit to recover 
thereon is, in legal effect, a declaration of forfei- 
ture.** The right of forfeiture of the deposit is not 
abandoned by an illegal attempt to increase the 
amount of the bid after acceptance by the school 
authorities.4§ 


[§ 527] e. Presentation, Reception, Withdrawal, 
or Modification of Bids. In the absence of statutory 
authorization reception of bids cannot be delegated 
to a building committee.t® Even though the notice 
or advertisement places a time limit for the recep- 
tion of bids, such limitation is merely for accom- 
modation,®” and the school authorities have a duty 
to receive bids coming in any time before the con- 
tract is awarded.°+ Thus a correction of a bid time- 
ly filed, after the specified date but prior to the 
opening of the bids, is valid.°* A contractor cannot 
be allowed to amend and inerease his bid after it has 
been opened on account of an alleged mistake which 
does not appear on the face of the original bid.°* 
An increase of the amount of a bid which has been 
accepted, even with the consent of the school author- 
ities, is illegal as not in compliance with the require- 
ment of competitive bidding.®°* Notice of the with- 
drawal of a bid, in order to be effective, must have 
been received by the other party.°> A modification 
of the bid to omit items, in order to bring the cost 
within the funds provided, is improper.®® 


[§ 528] f. Accepting or Rejecting Bids, and 
Awarding Contract—(1) In General. Generally the 


45. Cedar Rapids Lumber Co. v.]|lent purpose. 
Fisher, 129 Iowa 332, 105 NW 595, 


4 LRANS 177. 


46. Pennington County Independ- 
ent School Dist. No. 102 v. Farmers’, 
etc., State Bank, 153 Minn. 353,,190 
NW 539. 


same time.” 
School Dist. 


59. 
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Fraud and discretion 
do not exist in the same place at the 

Silver 
No. 2 v. Richards, 62 
Mont. 141, 205 P 206, 208. 


See infra § 533. 
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school authorities are given wide discretion in award- 
ing a school contract®*? although they will not be 
permitted to exercise such discretion to accomplish 
fraud.°* In those jurisdictions in which statutes 
provide that contracts shall be let to the lowest re- 
sponsible bidder,®® school authorities are not at lib- 
erty, in their diseretion, to reject all bids, and read- 
vertise,°° except for some substantial reason.°! In 
some jurisdictions, by express statutory provision, 
school authorities are given a discretion to reject 
all bids received.°? Where, by statute, public an- 
nouncement of the bids received is required,®* an ~ 
award of a contract will not be vitiated merely be- 
cause certain alternative estimates were not read in 
public, where the bidders consented to the omission,®# 
and there is no indication of fraud.®° A statutory 
requirement that the contract be in writing®® re- 
quires that the acceptance of the bid be in writing.*®* 
Acceptance of a bid including drain tile is not af- 
fected by a letter from the school authorities that 
such drain tile had been omitted from the specifica- 
tions and would be covered by a separate contract.%* 


Partial acceptance. Statutes sometimes provide 
that any part of a bid lower than the same part of 
any other bid shall be accepted and the residue re- 
jected.°%° 


Meeting for consideration. Notice of the meeting 
at which bids are to be considered must be given 
the school board or officers who are to act on the 
bids,*° and, if possible, all should be present,’! but 
a majority present may act where the proper notice 
has been given.*? 


{b] Unauthorized bids.—(1) The 
discretion to reject all bids refers 
to such bids as are received in pur- 
Suance of the advertisement (State 
v. Cincinnati Bd. of Education, 27 Oh. 
Cir. Ct, 832), (2) and cannot relate 
to an independent and unauthorized 
bid received after 


Bow County 


47. Pennington County Independ- 


ent School Dist. v. Farmers’, etc., 
State Bank, supra. 
48. Pennington County Independ- 


ent School Dist. No. 102 v. Farmers’, 
etc., State Bank, supra. 


49. Baumann v. West Allis, 187 
Wis. 506, 204 NW 907. 

50. Zimmerman vy. Miller, 22 Pa. 
Dist. 264. 

51. Zimmerman v. Miller, supra. 

52. Zimmerman v. Miller, supra. 

53. McGreevy v. Toledo Bd. of Ed- 


ucation, 20 Oh. Cir. Ct. 114, 10 Oh. 
Cir. Dec. 724. 


54. Pennington County Independ- 
ent School Dist. No. 102 v. Farmers’, 
etc., State Bank, 153 Minn. 353, 190 
NW 539. 


55. Kutsche v. Ford, 222 Mich. 
442, 192 NW 714. 


56. McAlexander v. Haviland Vil- 
lage School Dist., 7 OhNPNS 590. 


57. Silver Bow County School 
Dist. No. 2 v. Richards, 52 Mont. 141, 
205 P 206. 


58. Silver Bow County School 
Dist. No. 2 v. Richards, 62 Mont, 141, 
205 P 206. 


[a] Reason for rule.—‘“It is a con- 
tradiction in terms to say in this 
instance [contract for purchase of 
piano and victrola] that the majority, 
acting as the board, exercised discre- 
tion, but were prompted by a fraudu- 


60. Arensmeyer, Warnock, Zarnat, 
aa v. Wray, 118 Misc. 619, 194 NYS 
98. 


[a] Reason for rule.—The statu- 
tory provisions were enacted to pro- 
tect the public, and if the school 
authorities can arbitrarily reject bids 
and readvertise, it will open the way 


to favoritism, corruption, extrava- 
gance, and improvidence. Arens- 
meyer, Warnock, Zarndt, Inc. v. 


Wray, 118 Misc. 619, 194 NYS 398. 
Readvertisement see supra § 523. 


61. 
Boe v. Wray, 118 Misc. 619, 194 NYS 
398. 


62. 
[a] 


See statutory provisions. 


In Indiana (1) under Burns’ 
Ann. St. 1914, § 9598, a trustee of 
a school township may determine 
what bid, not rejected by the advi- 
sory board, he will accept. Temple 
v. State, 185 Ind. 139, 113 NE 233. 
(2) Under Acts (1899) p 156 (Burnsy’ 
Ann. St. (1908) § 9598), relating to 
specifications and bidding as_ to 
school construction contracts, and 
authorizing the advisory board to 
reject any and all bids, the judg- 
ment of the advisory board is not 
paramount to that of the trustee 
(Washington Tp. Advisory Bd. v. 
State, 164 Ind. 295, 73 NE 700), (3) 
and its decision must be reasonable 
(State v. Howard, 174 Ind. 358, 92 


NE 115) (4) and not arbitrary 
(Washington Tp. Advisory Bd. v. 
State, supra), (5) or capricious 


(Good vy. Howard, supra). 


Arensmeyer, Warnock, Zarnat,~* 


the date fixed in 
they advertisement (State v. Cincin- 
nati Bd. of Education, supra). 


63. See statutory provisions. 
_ 64. Schwitzer v. Newark Educa- 
tion. Bdi,79) Nig. Liles S425 87 pene Aare 
65. Schwitzer v. Newark Educa- 
tion Bd., supra, 
66. See infra § 536. 
67. Metz v. Warrick, 
504, 269 SW 626. 


68. Jefferson County Bd. of Ed- 
ucation v, Cement Products Co., 209 
Ala. 310, 96 S 236. 


217 Mo. A. 


69. See statutory provisions. 
[a] _Mandatory.—Such statutory 
provision is mandatory. State -v. 


Board of Education, 6 OhS&CP 235, 
4 OhNP 44. 


_[b] Contrary clause.—Where a 
bid for school furnishings separately 
states the items of labor and ma- 
terial and the price of each but con- 
tains a provision requiring accept- 
ance only as a whole such provision 
violates the rule that a part of the 
bid lower than the same part of any 
other bid shall be accepted and the 
residue rejected. State v. Board of 
iinet 6 OhS&CP 235, 4 OhNP 
44. 


70. Hibbs v. Arensberg, 
24, 119 A 727. 


71. Hibbs v. Arensberg, supra. 
72. Hibbs v. Arensberg, supra, 
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[§ 529] (2) Time. 


sequent meeting.*° 


[§ 530] (8) Notice. In order to have a completed 
contract, notice of the acceptance of the bid must be 


communicated to the contractor.*7 


[§ 531] (4) Reserved Right To Reject Any and 
Where the notice or advertisement for 
bids contains a reservation of right to reject any 
and all bids, school boards or officers may reject 


All Bids. 


73. Muleahy v. Board of Educa- 
tion, 25 Oh. A. 492, 159 NE 324. 


74. Mulcahy v. Board of Educa- 
tion, supra. 

75. State v. Cincinnati Bd. of Ed- 
ucation, 27 Oh. Cir. Ct. 832. 


76. Hibbs v. Arensberg, 
24,119 A 727. 


77. Cedar Rapids Lumber Co. v. 
Fisher, 129 Iowa 332, 105 NW 595, 4 
LRANS 177; Kutsche v. Ford, 222 
Mich. 442, 192 NW 714; Moody En- 
gineering Co. v. Union Free School 
Dist. No. 1 Bd. of Education, 205 App. 
Div. 522, 199 NYS 689 [aff 238 N. 
Y. 629 mem, 144 NE 920 mem]. 


[a] Rule applied.—Construction 
contract. Kutsche v. Ford, 222 Mich. 
442, 192 NW 714; Moody Engineer- 
ing Co. v. Union Free School Dist. 
No. 1 Bad. of Education, 205 App. Div. 
522, 199 NYS 689 [aff 238 N. Y. 629 
mem, 144 NE 920 mem]. 


[b] Notice by mail (1) of accept- 
ance by a school board of a contrac- 
tor’s bid is sufficient, in the absence 
of designation by the contractor of 
another method of notification. 
Kutsche vy. Ford, 222 Mich. 442, 192 
NW 714. (2) Such acceptance is 
operative from the moment that its 
transmission begins by deposit in the 
United States mail (Kutsche v. Ford, 
supra), (3) and deposit in a mail box, 
according to commercial custom and 
usage, is equivalent to deposit in the 
post office (Kutsche v. Ford, supra). 


[c] Notice insufficient.—A _ tele- 
gram, “You are low bidder. Come on 
morning train.” Cedar Rapids Lum- 
ber Co. v. Fisher, 129 Iowa 332, 105 
NW 595, 4 LRANS 177. 


[d] By whom.—In the absence of 
proof that the president of the board 
of education was incapacitated, no- 
tice by the vice president is unau- 
thorized. Moody Engineering Co. v. 
“Union Free School Dist. No. 1 Bad. 
of Education, 205 App. Div. 522, 199 
NYS 689 [aff 238 N. Y. 629 mem, 144 
NE 920 mem]. 


78. Chandler v. Detroit Bd. of Ed- 
ucation, 104 Mich. 292, 62 NW _ 370; 
Anderson v. Public School, 122 Mo. 
61, 27 SW 610, 26 LRA 707; Zimmer- 
man v. Miller, 22 Pa. Dist. 264. 


79. See infra §§ 532, 533. 


80. Arensmeyer, Warnock, -Zarndt, 
Ine. v. Wray, 118 Misc. 619, 194 NYS 
398. Contra Anderson v. Public 
Schools, 122 Mo. 61, 27 SW 610, 26 
LRA 707. 


81-82. See statutory provisions. 


[a] In Pennsylvania (1) require- 
ment of St. (1920) § 4842 (School 


276 Pa. 


Where no time is specified 
within which the bid must be accepted,’* the accept- 
ance must be within a reasonable time.7# 
award of the contract on a bid received after ex- 
piration of the time specified in the notice or adver- 
tisement is invalid.7® <A mere first opinion of school 
authorities, after the opening of the bids, that all 
were too high does not prevent acceptance at a sub- 
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all bids.7® 


But an 


der34=82 


L. [1911] § 617) that all contracts 
in excess of three hundred dollars 
shall be awarded to the lowest and 
best bidder is mandatory (Schuck v. 
Baldwin Tp. School Dist., 296 Pa. 408, 
146 A 24; In re Summit Hill School 
Directonst, Removal, 289 Pa, (82), 1377 
A 143; Lehigh Coal, etc., Co. v. Sum- 
mit Hill Schoolk-Dist:, 289 Pa. 75, 137 
A 140; In re Summit Hill School, 
268 Pa.575, 102 A 278), (2) and not 
discretionary (Schuck v. Baldwin Tp. 
School Dist., supra). 


83. In re Summit Hill School Di- 
Aye aad Removal, 289 Pa. 82, 137 A 


84 In re Summit Hill School Di- 
rectors’ Removal, supra. 


85. In re Summit Hill School Di- 
rectors’ Removal, supra. 


86. See statutory provisions. 
[a] In Tllinois (1) Cahill St. ¢ 27, 
requiring municipal contracts for 


improvements to be let to the lowest 
responsible bidder, does not control 
construction contracts by the Chica- 
go board of education (Goss v. Chi- 
cago Bd. ef Mducation, 247° Tir “As 
58),- (2). but ©@122 § 152 ‘controls 
(Goss v. Chicago Bd. of Education, 
supra). 


[b] Im Indiana, under Burns St. 
Annot. § 8085i, providing that the 
trustee shall procure suitable spec- 
ifications, and satisfy himself as to 
the lowest bidder with the advice 
of the advisory board, it is the duty 
of the township trustee to sign a 
contract with one whose bid is ap- 
proved by the advisory board of the 
township. Lincoln School Tp. v. Un- 
ion Trust Co., 36 Ind. A, 113, 73) NE 
623, 74 NE 272. ‘ 


[c] In New Jersey (1) under P. 
Ty L908 pregioand YPre ia, EUS 2 ep 
593 a construction contract can then 
be awarded only to the lowest re- 
sponsible bidder. Briody v. De 
Kimpe, 91. N. J. 2. 206, 1027 A 68s: 
(2) In view of P. L. [1909] p 277, 
providing that every school district 
heretofore organized shall be gov- 
erned by School L. art 6, provid- 
ing for regulation of boards of ed- 
ucation of cities, and § 53 of such 
article, requiring that contracts for 
the construction of school buildings 
be awarded to the lowest responsi- 
ble bidder, a resolution of the 
Kearney board of education as to a 
construction contract makes § 53 ef- 
fective as to such contract. Kay v. 
Kearny Bd. of Education, 83 N. J. 
Tap OD 8.3; PAINS Danse S))uy le anuns9 O:4u] 
Sp. Sess. § 53, requiring a munici- 
pal board of education to award con- 
tracts for school supplies to the low- 
est responsible bidder is mandatory 


[§§ 529-533 


Where, by statute, school authorities 
are required to let construction contracts to the low- 
est bidder,*® such authorities cannot, by means of 
a provision in the notice for bids, arbitrarily reserve 
the right to reject bids submitted.®° 


[§ 5382] (5) Award to Bidder—(a) Lowest and 
Best Bidder. Statutes, in some jurisdictions, provide 
that the contract be awarded to lowest and best bid- 
While such requirement does not apply 
necessarily in every instance,** an award to a bidder, 
not the lowest, cannot be made ecapriciously,®* and 
without reason.®® 

[§ 533] (b) Lowest Responsible Bidder. In some 
jurisdictions statutes require that contracts, involv- 


ing an expenditure in excess of a stipulated amount, 
must be let to the lowest responsible bidder.’ 


The 


(Jacobson y. Elizabeth Bd. of Edu- 
cation, (Sup.) 64 A 609), (4) and the 
same was true of the corresponding 
4 Comp. St. p 4741 § 53 (Homan v. 
Camden Bd. of Education, (N. J. 
Sup.) 127 A 824). (5) That the ad- 
vertisement for bids required that 
the bid contain an estimate of the 
time for completion of the work does 
not justify awarding the contract to 
a bidder not the lowest responsible 
bidder (Homan v. Camden Ba. of Ed- 
ucation, Supra) (6) since in such case 
no standard for competitive bidding 
would be used (Homan v. Camden Bad. 
of Education, supra). 


[d] In Ohio (1) Rev. St. § 3987, 
empowering the district board of ed- 
ucation to provide fuel for schools, 
§ 3988, providing that where the 
board of education determines upon 
work cost of which will exceed one 
thousand five hundred dollars it must 
advertise for bids and let the con- 
tract to the lowest responsible bid- 
der, and § 4017, relating to powers 
of a director to be appointed by the 
board of education, do not require 
that a contract for fuel be let to the 
lowest responsible bidder. Gosline v. 
Toledo Bd. of Education, 11 Oh. Cir. 
CtoEN= “Sip 9554-30) ObSsCins Ciao oor 
(2) While Rev. St. § 3988 subd 6, 
providing that none but the lowest 
responsible bid shall be accepted, but 
the board may, in its discretion, re- 
ject all bids or accept any bid for 
both labor and material which is the 
lowest in aggregate, and subd 7, pro- 
viding that any part of a bid which 
is lower than the same part of any 
other bid shall be selected, wheth- 
er the residue is higher or not, in 
which case such residue shall be re- 
jected, are apparently in conflict 
(Gilbert v. Board of Education, 21 
Qh. Cir. Ct. 416, 11 Oh: Cir: Dee. 552), 
(3) the proper construction is, that 
when the discretion of subd 6 is not 
exercised, in considering bids with 
two or more items any part which 
is lower than the same part of oth- 
er bids may be accepted (Gilbert v. 
Board of Education, supra). (4) Un- 
der Gen. Codes § 7623 par 6, provid- 
ing that none but the lowest respon- 
sible bid shall be accepted, unless 
all bids are rejected, the contract 
must be awarded to the lowest re- 
sponsible bidder. Columbus Bd. of 
Education v. Federal Constr. Co., 25 
OhNPNS 466 (dictum); Mulcahy v. 
Board of Education, 25 OhNPNS 355. 
(5) Where the lowest responsible 
bidder fails to qualify, the board of 
education may contract with the next 
lowest bidder. Columbus Bé. of Ed- 


ucation v. Federal Constr. Co., 25 
OhNPNS 466. 
[e] In Oklahoma, (13 under 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 533-534] 


term “responsible” is construed to mean more than 
mere financial responsibility,8? and as meaning re- 
sponsibility as regards the duty to be assumed by 
the contractor under the particular contract in ques- 
tion,*® and as ineluding all the various elements bear- 
ing on the question,*® such as character,®® integrity,®* 
reputation,®? responsibility,®* experience,®* compe- 
teney,°®® skill,°® efficiency,®” facilities,®® resources,®® 
judgment,” and the prices.* 
is usally within the power of the school board or 
officers to exercise their discretion in determining 
the lowest responsible bidder,* and in the exercise 
of such discretion they may award a contract, not- 
withstanding the bid is not the lowest made.° 
determination of the lowest responsible bidder by 
the authorities empowered to do so is final,® and will 
unless made in bad 
faith,’ or arbitrarily,® or to accomplish fraud,?° or 
favoritism,'! or unless the rejected proofs of re- 


financial standing,! 


not be disturbed by the courts,’ 


Comp. L. (1909) § 8027, requiring 
boards of education of cities of the 
first class to let contracts involving 
over five hundred dollars to the low- 
est responsible bidder, the board 
must ascertain which bid is the low- 
est in price. Hannan v. Lawton Bd. 
of Education, 25 Okl. 372, 107 P 646, 
30 LRANS 214. (2) The purpose 
of such statute is to secure economy 
and guard against collusive contracts 
or favoritism, by requiring a common 
standard, previously ascertained, and 
preclude the consideration of pro- 
posals on plans and specifications not 
open to all. Hannan y. Lawton Bd. 
of Education, supra. 


{[f{] “In Pennsylvania (1) where 
there is more than one responsible 
bidder, the school can be constructed 
only under contract with the lowest. 
Schuck v. Baldwin Tp. School Dist., 
296 Pa. 408, 146 A 24; Hibbs v. Arens- 
bens, 270 Ba 224, 09" A. 27. (2) 
The fact that a contractor for the 
erection of a building gave his bond 
for such performance does not elim- 
inate the requirement that the bid- 
der receiving the contract shall be 
responsible. Hibbs v. Arensberg, su- 
pra. (3) There is early authority 
that there was no law requiring 
school directors to award a contract 
to the lowest responsible bidder. 
Taylor v. Winton Borough School 
Tp., 4 LackLegN 231. 


87. Ellingson  v. Cherry. Lake 
School Dist., 55 N. D. 141,.212 NW 
773; Hibbs v. Arensberg, 276 Pa. 24, 
119° A 727. 


[a] In Ohio (1) under Rey. St. 
§ 3988, providing in part that con- 
tracts for heating and ventilating 
systems shall be awarded to the per- 
son who is the lowest responsible bid- 
der for the system selected, the low- 
est bidder means the lowest in refer- 
ence to the thing bid for (State v. 
,Columbus Bd. of Education, 10 Oh. 
Dec. (Reprint) 314, 20 CincLBul 156), 
(2) and not to the price alone (State 


v. Columbus Bd. of Education, su- 
pra). 
88. Ellingson v. Cherry Lake 


School Dist., 55 N. D. 141, 212 NW 


773; Hannan v. Lawton Bd. of Ed- 
ucation, 25 Okl. 372, 107 P 646, 30 
LRANS 214. 

89. Ellingson v. Cherry Lake 
ponent Dist., 55 N. D. 141, 212 NW 
73. 

90. Zimmerman v. Miller, 22 Pa. 
Dist. 264. 

91. Ellingson v. Cherry Lake 


School Dist., 55 N. D. 141, 212 NW 
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It 


The 
tractalet.2e 


award be given 


173. 

92. Hibbs v. Arensberg, 276 Pa. 
24, Ato AY 727. 

93. Zimmerman v. Miller, 22 Pa. 
Dist. 264. 

94. Hibbs v. Arensberg, 276 Pa. 
PAE a RNG SOCAN 

95. Ellingson v. Cherry Lake 


School Dist., 55 N. D. 141, 212 NW 


773; Zimmerman v. Miller, 22 Pa. 
Dist. 264. 

96. Ellingson v.- Cherry Lake 
School Dist., 55 N. D. 141, 212, NW 
173; Zimmerman v. Miller, 22 Pa. 
Dist. 264. 

97. Hibbs v. Arensberg, 276 Pa. 
24, 119 A 727. i 

98. Hibbs v. Arensberg, supra. 

99. Hibbs v. Arensberg, supra. 


1. Hibbs v. Arensberg, supra. 


2. Hibbs v. Arensberg, supra. 

38. Zimmerman vy. Miller, 22 Pa. 
Dist. 264. 

4 Mont.—Silver Bow County 


School Dest. No. 2 v. Richards, 62 
Mont.’ 141, 205 P 206, 208 [eit Cyc]. 


N. J.— Jacobson v. Elizabeth Bd. 
of Education, (Sup.) 64 A _ 609; 
Schwitzer v. Newark Bd. of Hduca- 
tion, 79 N.. J. li. 342, 75 A 447. 


Oh.—State v. Columbus Bd. of Ed- 
ucation, 10 Oh. Dec. (Reprint) 314, 
20 CincLBul 156; State v. Board of 
et nee ise 6 OhS&CP 235, 4 OhNP 


Pa.—Schuck v. Baldwin Tp. School 
Dist., 296 Pa. 408, 146 A 24; Hibbs 
v. Arensberg, 276 Pa. 24, 119 A 727; 
Kroshinski v. Dickson City Borough 
School Dist., 26 Pa. Dist. 615; 
v. Harrisburg School Bd., 2 Pearson 
227; Wells v. Chester School Dist., 
Towel. Co. 578; 


Tex.—Stapleton v. Trussell, 
A.) 196 SW 269. 


5. Kroshinski _ v. 
Borough School Dist., 26 Pa. Dist. 
615; Stapleton v. Trussell, (Tex. Civ. 
A.) 196 SW 269. See also Kemp v. 
Sedalia School Dist., 84 Mo. A. 680 
(neglect of agent in not presenting 
lowest bid does not void award to 
another contractor). 


[a] Thus, where work has been 
commenced but the award was de- 
fective and the work enjoined, on 
second advertisement the award may 
properly be made to the original con- 
tractor, even though such contractor 
was not the lowest bidder. Kroshin- 


(Civ. 


Dickson City 


ski v. Dickson City Borough. School) 


Bowers | 
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sponsibility should have satisfied reasonable men.” 


[§ 534] (6) Effect of Acceptance or Rejection; 
Subsequent Action or Nonaction. 
bid has been accepted and the contract awarded, 
where no contract has been executed by the con- 
tractor, no contract was entered into.+? 
of a bid of the lowest responsible bidder who has 
not complied with the statutory requirement of the 
lowest responsible bidder,?* or of a bond,+® does not 
create a valid contract. 
refuses to execute the contract, the school author- 
ities cannot reject all bids, enter into a contract with 
a nonbidding party, and recover of the bidder the 
difference between his bid and the price of the con- 
nor in éase of such refusal can the 


Even though the 


Acceptance 


Where the successful bidder 


to the next lowest bidder;?? but 


the proper procedure is to readvertise for bids.+® 


Rescission of acceptance. 
contractor of acceptance of his bid the school au- 


Until notification to the 


Dist., 26 Pa. Dist. 615. 


6. Schwitzer v. Newark Bd. of Ed- 
ucation, 79 N. J. L. 342, 75 A 447. 


7. Schwitzer v. Newark Bd. of Ed- 
ucation, supra; State v. Columbus 
Bd. of Education, 10 Oh. Dec. 
print) 314, 20 CincLBul 156; 
Vv. Harrisburg School Bd., 2 Pearson 
CPas)) 227; 


8 Schwitzer v. Newark Bd. of Ed- 
ucation, 79 N. J. Li. 342)-%75 A 447; 


[a]. Equity will not supervise the 
exercise of the discretion unless im- 
proper motives are clearly shown. 
Wells v. Chester School Dist., 7 Del. 
ColpsCPay aus. 


9. Ellingson Vv. 
School Dist., 
(73. 


[a] In New Jersey oy under Pub. 
L. (1904), Sp. Sess. § 53, a munici- 
pal board of education is bound to 
show a reason for passing over one 
whose bid is lower than the bid ac- 
cepted. Jacobson v. Elizabeth Bd. of 
Education, (Sup.) 64 A 609. (2) 
That the lowest bidder had delayed 
completion of prior contracts with 
board of education was no legal ex- 
cuse for not awarding contract to it. 
Homan v. Camden Bd. of Education, 
(N. J. Sup.) 127 A 824, 


10. Goss v. Chicago Bd. of EKdu- 
cation, 247 Ill. A. 58; Bowers v. Har- 
risburg School Bd., 2 Pearson <a 


[a] Fraud not imputed/—That 
successful bidder’s bid exceeded: the 
lowest bid by two hundred dollars 
for plastering school does not ims 
pute fraud. Goss v. Chicago Bd. of 
Education, 247 Ill. A. 58. 


Cherry Lake 
55 N. D. 141, 212 NW 


11. Bowers v. Harrisburg School 
Bay 2a Pearsons (eas) eens 

12. Schwitzer v. Newark Bd. of 
ARE ESS UND, dein 4 ote AR 
447. 

13. Smith v. St. Louis County In- 


dependent School Dist., 108 Minn. 322, 


122 NW 173. 

14. Weitz v. Des Moines Inde- 
pendent Dist., 79 Iowa 423, 44 NW 
696. 

15. Weitz v. Des Moines Inde- 
pendent Dist., supra. 

16. Cedar Rapids Lumber Co. v. 
Fisher, 129 Iowa 332, 105 NW 5965, 


4 LRANS 177. 


17. Kutsche v. Ford, 
442, 192 NW 714. 


s. 18. Kutsche v. Ford, supra, 


222 Mich, 


494 [56 C.J.] 


thorities may rescind their resolution of accept- 
ance.1® Where the acceptance has not been com- 
municated to the bidder by an authorized person, it 
may be reseinded.?° 


[$ 535] 4. Form, Contents, Execution, and Va- 
lidity of Contract?!—a. In General. In the absence 
of particular statutory provisions relating to school 
contracts,?* the formal requisites of such contracts 
are such as are required as to contracts generally.** 
But where there are special statutes,?* there must 
be a compliance with the statutory provisions rela- 
tive to the method and manner in which such con- 
tracts must be entered into,?° and relative to the 
board, officer, or agent by or with whom the con- 
tract must be made.?® It is-a well settled rule?’ 
that when, by statute, the power of school author- 
ities to make a contract is limited to a certain pre- 
seribed method as to which there has been no at- 
tempt to conform, the attempted contract is void.7§ 


[§ 536] b. Form. Although it has been said that 
the contract may be either oral or written,?® stat- 
utes, in some jurisdictions, provide that the contract 
be in writing,*®°® in which case anything not in writ- 
ing is not a contract,?? although where the contract 
is within the power of the school authorities execut- 
ing it,?2 and so performed that to refuse to fully 
execute it would operate as a fraud and result in a 
situation for which there is no compensation, the 
contract is enforceable.** In view of a statutory 
provision requiring contracts involving an expendi- 


SCHOOLS AND SCHOOL DISTRICTS 


(1924) § 5468, requiring all contracts 
for any building erected by the coun- | 65. 
‘ty board of education to be in writ- 
is: manifestly not applicable to 64. 


[§§ 534-539 


ture of more than a designated sum to be in writ- 
ing®* the general rule that, where the lessee holds 
over and the landlord accepts rent, there is a pre- 
sumption of a renewal of the lease, treated elsewhere 
in this work,?® does not apply to a lease by a school 
district which holds over after the expiration there- 
of.°® The contractor’s bid and its acceptance does 
not constitute the contract?* but contemplates the 
making of a formal contract.*® 


[§ 537] c. Contents. The writing must show all 
the elements of a valid contract;*® but aside from 
that, the terms and conditions of the contract are 
in the absence of statutory restriction in the discre- 
tion of the’school authorities empowered to con- 
tract.*° 


[§ 538] d. Execution—(1) In General. Since a 
school district is a corporation,*! a school district or 
other local school organization ean contract only in 
its corporate capacity.42 The general rule that seals 
are required as to corporate contracts,** unless the 
contract is an ordinary one of frequent occurrence,** 
applies to school contracts.*° 


[§ 539] (2) Boards or Officers. Statutes in some 
jurisdictions specify the particular board or officer to 
execute the contract.4® The power of school boards 
or officers to enter into contracts on behalf of the 
school district or other local school organization** 
must be exercised by them in their corporate ca- 
pacity,+® and not as individuals;*® and henee, in ac- 


See Corporations § 2156 note 


44. See Corporations § 2156 note 


a contract of the board for install- 
ing apparatus for lighting a public 
Conrad v. Granville 
County Bd. of Education, 190 N. C. 


19. Moody Engineering Co. v. Un- 
ion Free School Dist. No. 1 Bd. of 
Education, 205 App. Div. 522, 199 
INDIES) CO SON hati. 23s) Ni WwW. 629" mem) jing, 

144 NE 920 mem]. 

20. Johnson Heating Co. v. Un- ect 
ion Free School Dist. No. 6 Bd. of School building. 
Seay Hib) Appew Wbiv.. 240" "16n 389, 130 SE 53. 

21. Contracts for textbooks see in- [b] 


fra §§ 1080-1084. 


22. See infra § 536. 

23. See generally Contracts 13 C. 
J. p 214. 

24. See statutory provisions. 

25. Shackleford v. Thomas, 182 
Ark. 797, 32 SW (2d) 810; Arkansas 
Nat. Bank v. Washington County 
School’ Dist. No. 99, 152 Ark. 507, 
238 SW 630; A. H. Andrews Co. v. 


Delight Special School Dist., 95 Ark. 
26, 128 SW 361; Keeler v. Sheridan 
County School Dist. No. 3, 62 Mont. 
356, 205 P 217; Pennsylvania Light- 
ning Rod Co. v. Cass Tp. Bd. of Ed- 


ucation, 20 W. Va. 360; Waterman- 
Waterbury Mfg. Co. v. Slavanka 
School Dist. Trustees, 23 Sask. L. 
338, [1929] 2 DomLR 161, [1929] 1 


WestWkly 598. 
26. Rauscher v. Cronk, 3 NYS 470. 


27. Strauch v. San Mateo Junior 
College Dist., 104 Cal. A. 462, 286 P 
173. 

28. Strauch v. San Mateo Junior 
College Dist., supra; State v. Meiser, 
(Ind.) 168 NE 185; Farmers’, etc., 
Nat. Bank v. Kiowa County School 
Dist. No. 56, 35 Okl, 506, 130 P 549; 
In re Sykesville Borough, 91 Pa. Su- 
per. 335. 


29. Bellmeyer  v. Marshalltown 
Independent Dist., 44 Iowa 564. 


30. ‘See statutory provisions. 
[a] In North Carolina, C. S. Supp. 


Parties to contract and their 
privies alone can demand that the 
contract be in writing. McClanahan 
VeapNOrLolict 66. mia ©Os, nla Vian elo. 
96 SE 453. 


31. Metz v. Warrick, 217 Mo. A. 
504, 269 SW 626. 


32. See supra §§ 504-516. 


33. McClanahan v. Norfolk, 
R. Co., 122 Va. 705, 96 SE 4538. 


etc., 


34 See statutory provisions, 
ates See Landlord and Tenant § 
36. Davis v. Lamro Independent 


School Dist. No. 20, 51 S. D. 548, 215 
NW 776. 


87. Hederal Contracting Co. v. St. 
Paul, 177 Minn. 329, 225 NW 149. 


38. Federal Contracting Co. v. St. 
Paul, supra. 


39. Perkins v. Ridgeway Inde- 
pendent School Dist., 99 Mo. A. 4838, 
74 SW 122. 


[a] Meeting of minds.—Writings, 
showing that the minds of the par- 
ties had not met, cannot constitute 
a valid contract. Perkins v. Ridge- 
way Independent School Dist., 99 Mo. 
A. 483, 74 SW 122. 


40. Criswell v. Everett School 
Dist. No. 24, 34 Wash. 420, 75 P 984. 


41. See supra § 47. 

42. Hatfield v. School Dist. No. 58, 
178 Ark. 260, 10 SW (2d) 374, 376 
[quot Cyc]. 


45. Marshall v. Kitley Tp. School, 
4, O57 Cs CYP. (Ont Silos 

46. See statutory provisions. 

[a] In Indiana (1) under Burns 


St. Annot. (1914) § 9598 the township 
trustee (Temple v. State, 185 Ind. 139, 
113 NE 233), (2) and not the township 
advisory board (Temple v. State, su- 
pra), must execute the contracts. 


{b] In Wisconsin, under St. (1919) 
§ 925-118a, a contract for the con- 
struction of a building should be 
signed by the board of education. 
Baumann v. West Allis, 187 Wis. 506, 
204 NW 907. 


47. See supra §§ 504-516. 
48. Ill.—McLean County Schools v. 
Martin, 255 Ill. 206; Decatur Nat. 


Bank v. Decatur School Dist. Bd. of 
oe 205° Pil. “Al “5%, 62 fiquot 
ye]. 


Iowa.—Taylor v. Wayne Dist. Tp., 
25 Iowa 447. 


Mo.—Johnson v. School Dist., 67 
Mo, 319; Kane v. Calhoun School Dist., 
48 Mo. A. 408. 


Pee (ee yv. Liberty Tp., 22 Oh. St. 


Okl.—Carney Bd. of Education v. 
News Dispatch Printing, ete., Co., 117 
OkKl, 226, 245 P 884. 


Pa.—Roland v. Reading 
Dist., 161 Pa. 102, 28 A 995. 


Porto Rico.—Lamboglia v. Guaya- 
ma School Bd., 13 Porto Rico 51. 


W. Va.—Pennsylvania Lightning 
Rod Co. v. Cass Tp. Bd. of Education, 
20 W. Va. 360. 


49. See cases supra note 48, 


School 


For later cases, developments and changes in the law see Annotations, same title and section number, 


cordance with the general rule 


cussed,°° and as statutes in some jurisdictions pro- 
vide,*! in order that such a contract may be binding, 
it must be authorized or executed at a board meeting 
regularly adjourned to or regularly ealled,®2 or a 
>3 at which all the members of the 
board are present,®4 or have had notice to be pres- 
In accordance with these 
rules a contract is not binding on the district if it 
is executed by members of the board acting sepa- 
rately and individually and not as a body convened 


special meeting 


ent,°> or be ratified.>® 


50. 
51. 


See supra § 205. 
See statutory provisions. 


[a] In Saskatchewan, under Rev. 
St. (1920) ¢ 110 § 105, providing that 
no act or proceeding of any board 
shall be deemed valid or binding 
which is not adopted at a regular or 
special meeting at which a quorum is 
present and constituting a majority a 
quorum, a contract, in order to be 
binding, must be entered into at a 
regular or special meeting. Water- 
man-Waterbury Mfg. Co. v. S. Arcola 
School Dist., 23 Sask. L. 227, [1929] 2 
DomLR 214, [1928] 3 WestWkly 690; 
Waterman-Waterbury Mfg. Co. v. 
Slavanka School Dist. Trustees, 23 
Sask. L. 338, [1929] 2 DomLR 161, 
[1929] 1 WestWkly 598. 


52. Ark.—Shackleford v. Thomas, 
182 Ark. 797, 32 SW (2d) 810; Mid- 
land Chemical Laboratories v. North 
Little Rock School Dist., 164 Ark. 38, 
260 SW 726; Dierks Special School 
Dist. v. Van Dyke, 152 Ark. 27, 237 SW 
428; Rice v. Bradley County School 
Dist. No. 20, 109 Ark. 125, 159 SW 29; 
Springfield Furniture Co. v. Faulkner 
County School Dist. No. 4, 67 Ark. 236, 
54 SW 217 


Ti McLean Cuunee Schools. v. 
Martin, 255 Ill. A. 206; Decatur Nat. 
Bank v. Decatur School Dist. Bd. of 
Education, 205 Ill. A. 57, 62 [quot 
Cyete 

Kan.—Watkins v. Crawford County 
Benoot Dist. No. 104, 85 Kan. 760, 118 
P1069: 


Minn.—Andrews v. Otter Tail Coun- 
ty School Dist. No. 4, 37 Minn. 96, 33 
INI. 27s Currie’ v. "Murray County 
School-Dist. No. 26, 35 Minn. 163, 27 
NW 922. 


N. J.—American Heating, etc., 
v. West New York Bd. of Education, 
Si eNe J+, b-423— 799 A. 313. 


Pa.—McLain v. Snyder Tp. School 


Dist., 12 Pa. 204; Thalman v, Mt. Al- 
bion Sub School Dist., 34 PittsbLegJ 
NS 261. 


Porto Rico.—Lamboglia v. Guaya- 
ma School Bd., 13 Porto Rico 51. 


Wis.—Sigel School Dist. No. 4 v. In- 
dustrial Commn., 194 Wis. 342, 216 
NW 844. 


[a] A contract by the president 
and secretary of a school district does 
not bind the district unless expressly 
authorized by the board of directors 
in session. Weir Furnace Co. v. Sey- 
mour Independent School Dist., 99 
Iowa 115, 68 NW 584. 


53. Howard County School Dist. 
No. 54 v. Garrison, 90 Ark. 335, 119 
SW 275; Springfield Furniture Co. v. 
Faulkner County School Dist. No. 4, 
67 Ark. 236, 54 SW 217; McLean Coun- 
ty Schools v. Martin, 255 Ill. A. 206. 


54, Midland Chemical Laboratories 
vy. North Little Rock School Dist., 164 
Ark. 38, 260 SW 726; Dierks Special 
School ‘Dist. v. Van Dyke, 152 Ark. 
27, 2837 SW 428; Rice v. Bradley Coun- 
ty School Dist. No. 20, 109 Ark. 125, 
159 SW 29; Poinsett ‘County School 


Cou 
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previously dis- 


vided the agent 


Dist. No. 22 v. Castell, 105 Ark. 106, 
150 SW 407; School Dist. No. 42 v. 
Bennett, 52 Ark. 511, 13 SW 132; Peo. 
v. Peters, 4 Nebr. 254, 


55. Dierks Special School Dist. v. 
Van Dyke, 152 Ark. 27, 237 SW 428; 
Rice v. Bradley County School Dist. 
No. 20, 109 Ark. 125, 159 SW 29; Poin- 
sett County School Dist. No.-22 v. 
Castell, 105 Ark. 106, 150 SW 407; 
Howard County School Dist. No. 54 v. 
Garrison, 90 Ark. 335, 119 SW _ 275; 
Springfield Furniture Co. v. Faulkner 
County School Dist. No. 4, 67 Ark. 236, 
54 SW 217; School Dist. No. 42 v. 
Bennett, 52 Ark. 511, 13 SW 132; Déca- 
tur Nat. Bank v. Decatur School Dist. 
Bd. of Education, 205 Ill. A. 57, 62 
[quot Cyc]; Currie v. Murray Coun- 
ty School Dist. No. 26, 35 Minn. 163, 
fee 922; Peo. v. Peters, 4 Nebr. 


[a] Notice is not required (1) 
where all of the officers are present 
and are participating. Rice v. Brad- 
ley County School Dist. No. 20, 109 
Ark. 125, 159 SW 29. (2) So notice is 
not required of regular meetings held 
at stated times fixed by the board. 
Dierks Special School Dist. v. Van 
Dyke, 152 Ark. 27, 237 SW 428; School 
Dist. No. 42 v. Bennett, 52 Ark. 511, 
13 SW 132. 


56. See infra. § 586. 
57. Ill.—Peo. v. Rea, 185 Ill. 633, 
57 NE 778 [aff 84 Ill. A. 504]; Villa 


Grove Tp. High School Dist. No. 231 
Bd. of Education v. Barracks, 235 II1. 
A. 55; Decatur Nat. Bank v. Decatur 
School Dist. Bd. of Education, 205 Ill. 
A. 5%, 63" [quot Cye]. 


Iowa.—-Richards v. Jackson School 
Tp., 132 Iowa 612, 109 NW 1093; Mills 
v. Collins, 67 Iowa 164, 25 NW 109. 


Kan.—Sullivan v. Brown County 
School-Dist. No. 39, 39 Kan. 347, 18 P 
287; Kane v. Osborne County School 
Djst. No. 112, 5 Kan. A, 260, 47 P 561. 


Mo.—Johnson v. School Dist., 67 
Mo. 319; Kane v. Calhoun School Dist., 
48 Mo. A. 408. 


Mont.—Silver Bow County School 
Dist. No. 2 v. Richards, 62 Mont. 141, 
205 P 206. 


N. D.—Gillespie v. McLean County 


Common School Dist. No. 8, 56 N. D. 

194, 216 NW 564. 

ont erated v. Liberty Tp., 22 Oh. St. 
Pa.—Thalman v. Mt. Albion Sub 


School Dist., 34 PittsbLegJNS 261. 


Porto Rico.—Lamboglia v. Guayama 
School Bd., 13 Porto Rico 51. 


Tex.—Elgin-Butler Brick, ete., Co. 
v. Hillsboro Independent School Dist., 
(Civ. A.) 205 SW 942; Moore v. Leon- 
ard Independent School Dist., (Civ. 
A.) 74 SW 324. 


W. Va.—Rudman v. Ravenswood In- 
dependent Dist. Bd. of Education, 91 
W. Va. 731, 114 SE 268; Daugherty v. 
Philippi Dist. Bd. of Education, 86 W. 
Va. 522, 103 SE 406; Elk Dist. Bd. of 
Education v. Harvey, 70 W. Va. 480, 74 
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for the transaction of business,®* although it is ac- 
tually executed by a majority of the board,** es- 
pecially where the signatures of some of the mem- 
bers are obtained by. fraud,®® unless such contract 
is ratified by the district.®° 
and conditions as to meetings and notice are fully 
complied with, it is not necessary that all the mem- 
bers of the board shall concur in executing the con- 
tract but they may usually act by a majority,®* or 
they may act through another as their agent,°? pro- 


Where the requirements 


is authorized,®* or may appoint a 


SE 507; Honaker v. Pocatalico Dist. 
Bd. of Education, 42 W. Va. 170, 24 SE 
544, 567 AmSR 847, 32 LRA 413; Penn- 
sylvania Lightning Rod Co. v. Cass 
Tp. Bd. of Education, 20 W. Va. 360. 


Wis.—Reeseville State Bank v. 
Kienberger, 140 Wis. 517, 122 NW 
1132. 

58. Decatur Nat. Bank v. Decatur 


School Dist. Bd. of Education, 205 111. 
A. 5% 638 [quot’ Cye];*. Richards? vy: 
Jackson School Tp., 132 Iowa 612, 109 
NW 1093. 


59. Mills v. Collins, 67 Iowa 164, 25 
NW 109. 

60. See infra § 586. 

61. School Dist. No. 42 v. Bennett, 


52 Ark. 511, 13 SW 132; Weir Furnace 
Cost Wa Seymour Independent School 
Dist., 99 Iowa 115, 68 NW 584; Peo. v. 
Peters, 4 Nebr. 254; Gillespie v. Mc- 
Lean County Common School Dist. No. 
8, 56 N. D. 194, 216 NW 564. 


_{a] Thus, where there are only two 
directors of a school district, such two 
may make a valid contract for the dis- 
trict. Howard County School Dist. 
No. 54 v. Garrison, 90 Ark. 335, 119 
SW 275. 


[b] Resolution of board construed 
(1) not to authorize the president an'd 
secretary of the board to execute a 
contract, including a clause for pay- 
ment of attorneys fees (Weir Furnace 
Co. v. Seymour Independent School 
Dist., 99 Iowa 115, 68 NW 584), (2) or 
for payment other than at the school 
treasury (Weir Furnace Co. v. Sey- 
SA Independent School Dist., su- 
pra). 


[c] Where one of a majority of 
two is incompetent to act, by reason 
of his being personally interested in 
the contract, the contract is void for 
want of the sanction of a competent 
majority. Honaker v. Pocatalico Dist. 
Bad. of Education, 42 W. Va. 170, 24 SE 
544, 57 AmSR 847, 32 LRA 413. 


{d] In New Hampshire (1) the 
statutory provision that a majority of 
a board of public officers may act for 
the whole applies to a contract by the 
school committee. Keyser v. Sunapee 
Dist. No. 8, 35 N. H. 477. . (2) Power 
of boards of public officers to act by 
a majority see Officers § 299. 


62. Ames v. Montclair Bd. of Edu- 
cation, 97 N. J. Eq. 60, 127 A 95; Neu- 
bauer v. Union Tp. Bd. of Eduéation, 8 
OhS&CP 349, 6 OhNP 530. 


63. Warren County Bd. of Educa- 
‘tion v. Durham, 198 Ky. 733, 249 SW 
1028; Ames v. Montclair Bd. of Edu- 
cation, 97 N. J. Eq. 60, 127 A 95; Neu- 
bauer v. Union Tp. Bd. of Education, 
8 OhS&CP 349, 6 OhHNP 530. 


[a] Resolution adopted by a school 
board of education, authorizing an in- 
dividual to build another room and 
add a porch to a schoolhouse, does not 
authorize him to make a contract to 
tear down the old_ schoolhouse and 
erect a new one. Warren County Bd, 
of Education vy. Durham, 198 Ky. 733, 
249. SW 1028. 
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committee to act for them,®* which committee must 
act as a committee,®® and not as individuals.°® Such 
a board in seeking proposals for a contract may 
delegate to a committee the duty of preparing and 
submitting specifications and of conducting negotia- 
tions for a contract, provided the result of the nego- 
tiations are considered by the board before the con- 
tract 1s awarded.°* 


Record. As a general rule a school board should 
keep a record of their proceedings at each session®® 
and their acts relative to the execution of a contract 
should appear therein;°® but their unrecorded acts 
as to contracts are not void.7° 


[§ 540] 5. Contractor’s Bonds*1—a,. In General. 
The governing statute,** or the conditions under 
which the contract is awarded, may require the 
furnishing of a bond by the contractor;** this bond 
is frequently of a dual character,’* in that it con- 
tains two provisions: or covenants; one for the 
faithful performance of the contract,’> and one for 
the protection of laborers, materialmen, and subcon- 
tractors.7® In the absence of a provision in the stat- 
ute as to the amount, or form, or conditions of a 
required form, such matters are left to the discretion 
of the authorities authorized to require the bond,‘* 
and their discretion will not be interfered with’® in 
the absence of a gross abuse thereof.*® 


[§ 541} b. For Performance of Contract*°—(1) 
Necessity or Propriety. In some jurisdictions stat- 
utes require that a party contracting with a school 
district oy other local school organization through 
its boards of officers for the erection of a school 
building shall give a bond conditioned for the faith- 


64. Midland Chemical Laboratories 
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the board and recorded, if the action 


[§§ 539-544 


ful performance of the contract.§t In other juris- 
dictions the statutory authority to contract for the 
construction of a school building*? is construed to 
carry with it authority to require a bond for the 
faithful performance of the contract.*? 


[§ 542] (2) Requisites and Sufficiency. Under 
some statutes the taking of the bond may be dele- 


‘gated to a committee.*4 In the absence of a require- 


ment of the contract that a bond with a surety com- 
pany be obtained, the school authorities have no 
right to insist upon such bond.®> ° Where bonds were 
accepted at a time when only a construction ¢on- 
tract, void as fraudulent, existed, such bonds are 
not in compliance with the clause of a subsequent 
contract.86 Failure to give a bond for the statutory 
penalty’? or misnomer of the obligee®* does not af- 
fect its validity. A bond conditioned for the faith- 
ful performance of a contract as to school buildings 
may be valid as a common-law bond.°® In some ju- 
risdictions approval of the bond by a school officer 
is required.®° 

[§ 543] (8) Construction. A bond for the faith- 
ful performance of a contract relating to a school 
building will not be strictly construed in the sure- 
ty’s favor,®! but should be liberally construed®? so 
as to effectuate the intention of the parties,®? under 
the general rule®* that the intent of the parties is 
the dominant matter in construing a contract.®® 


[§ 544] (4) Persons Secured. A bond condi- 
tioned for the performance of the contract, but not 
for the payment of claims of laborers and material- 
men, does not inure to the benefit of the laborers and 
materialmen,®® particularly where a special statutory 


84. See case infra this note. 


v. North Little Rock School Dist., 164 
Ark. 38, 260 SW 726; McLain v. Snyder 
Tp. School Dist., 12 Pa. 204. 


65. Midland Chemical Laboratories 
v. North Little Rock School Dist., 164 
Ark. 38, 260 SW 726; McLain v. 
Snyder Tp. School Dist., 12 Pa. 204. 


66. See cases supra note 65. 


67. Kraft v. Weehawken Tp. Bad. 
of Education, 67 N. J. L. 512, 51 A 483; 
Rudman v. Ravenswood Independent 
Dist. Bd. of Education, 91 W. Va. 731, 
114 SE 268. 


Plans and specifications see supra § 
513. 
68. See supra § 242. 


69. McLean County Schools v. Mar- 
tin, 255 Ill. A. 206; Sugar Creek School 
Directors v. McBride, 22 Pa, 215. 


Minutes and records of school- 
boards generally see supra § 242. 


70. Bellmeyer v. Marshalltown In- 
dependent Dist., 44 Iowa 564; Sugar 
Creek School Directors v. McBride, 22 
Pa. 215. Contra Railroad School Tp. 
v. First State Bank, 73 Ind. A. 358, 
126 NE 342. 


[a] In Pennsylvania (1) while P. 
L. [1911] p 309, providing that the 
board minutes must show each mem- 
ber voted on contracts for fuel involv- 
ing more than one hundred dollars, 
must be strictly complied with and 
the aye and nay vote recorded (Steele 
v. Apollo’ Borough School Dist., 10 Pa. 
Dist, & Co. 325), (2) in view of P. 1. 
[1927] p 965, providing that where the 
board takes any action required by 
law to be with the affirmative vote of 


is in fact taken and the vote had, such 
action is legal and valid, even though 
no record of the aye and nay vote was 
made, a contract for the purchase of 
coal under an actual vote is valid, 
even though no record of the way the 
directors voted was made (Steele v. 
Apollo, supra). 


71. Bidder’s bond see supra § 525. 
Textbook publisher’s bond see in- 


fra §§ 1085-1087. 


72. See statutory provisions. 
73. See cases infra §§ 541-580. 
74. Clatsop County School Dist. 


'No. 30 v. Alameda Constr. Co., 89 Or. 


132, 169 P 507, 788; Cass v. Smith, 146 
Tenn. 218, 240 SW 778; U.S. Fidelity, 
etc., Co. v. Burton Lumber Co., (Tex. 


Civ. AS) 224 1S, 699; Kerbow.. avs 
Aa Sait CRO ICiV., (AL) REIS Lar Sis 
75. See infra §§ 541-549. 
76. See infra §§ 561-580. 
77. Scranton School Dist. v. Hart- 


ford Casualty, etc., Co., 98 Pa. Super. 
599; Fritchey v. Huntingdon Borough 
School, 6 Pa. Dist. 680, 19 Pa. Co. 388. 
78. Fritchey v. Huntingdon Bor- 
ough School, supra. 
79. Fritchey v. Huntingdon Bor- 
ough School, supra. 


80. Dual character of bond see su- 
pra § 540. 

81. See statutory provisions. 
82. See supra § 505. 


83. N.O. Nelson Co. v. Stephenson, 
(Tex. Civ. A.) 168 SW 61. 


[a] In Texas, under Acts (1905) ¢ 
124 § 165, school trustees may appoint 
a committee to take the bond. Wright 
v. Jones, 55 Tex. Civ. A.:.616, 120 SW 


TL3os 


85. Greenwood v. Estevan School 
Dist., 3 Sask. 1. 433) 473) 


&6. Breslin v. Summit Hill Bor- 
puer School Dist., 299 Pa. 413, 150 A 


87. Price County v. Northwestern 
Casualty, etce., Co., 184 Wis. 279, 199 
NW 60. 


88. Greenwood v. Estevan School 
Dist., 3 Sask, Wi 488.478: 


89. Cass v. Smith, 146 Tenn. 218, 
240 SW 778. 


90. Temple v. State, 185 Ind. 139, 
113 NE 2838; Vandenberg vy. Wichita 
nae of Education, 117 Kan. 48, 230 P 


91. Texas Fidelity, etc., Co. v. Ros- 
enberg Independent School _ Dist., 
(Tex. Civ. A.) 195 SW 298 [reh overr 
(Civ. A.) 196 SW 366]. 


92. Marylan'd Casualty Co. v. Fow- 
ler, 27 F. (2d) 421 [aff 31 F. (2d) 881]. 


93. Texas Fidelity, etc., Co. v. Ros- 
enberg Independent School  Dist., 
(Tex. Civ. A.) 195 SW 298 [reh overr 
(Civ. A.) 196 SW 3866]. 


94. See Contracts § 482. 


95. Texas |Kidelity, ~etc., Co. v, 
Rosenberg Independent School Dist., 
(Tex. Civ. A.) 195 SW 298 [reh overr 
(Civ. A.) 196 SW 366]. 


96. Ga.—Grantville v. Fidelity, 
ete, Co,, 139 Ga. 535 76) SEH 575: 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 544-546] 


bond to secure such claims exists.°7 An express 
provision in a bond for faithful performance of the 
contract which does not conform to the statutory 
form that an action thereon shall accrue only for the 
use of the obligee does not inure to the protection 
of materialmen.®* Moreover, a bond securing faith- 
ful performance of a contract, providing that the 
contractor should provide all materials and perform 
all labor but not providing that he will pay for such 
materials and labor, does not inure to the benefit of 
materialmen and laborers.®® 


[§ 545] (5) Liability of Sureties; Defenses‘— 
(a) Liability of Sureties and Defenses in General. 
In the absence of a showing that a final settlement 
was procured by fraud? or mistake,* the surety is 
bound by such settlement.* Generally, a failure of 
the school authorities to comply with statutory pro- 
visions as to building perntits,® sale of bonds,® or de- 
posit of the proceeds,’ does not affect the surety’s lia- 
bility. Under a contract provision authorizing the 
school authorities to furnish a superintendent to 
superintend school construection,® the fact that the 
Superintendent was dismissed and no other furnished 
is no defense by a surety uninjured thereby.® 


Extra work. The surety is not liable for extra 
work, not called for by the contract, the faithful 
performance of which is secured.?° 


Delay. Where the contract provides for a fixed 
penalty for delay in completing the contract, and 
such delay oceurs prior to default of the contract, 
the surety is liable therefor.1+ 


Liability to subcontractors. Where statutes give 
a subcontractor a lien on the money due or to become 
due to the contractor!? and the subcontractor fails 
to perfect his lien, the surety is not liable to the 
subcontractor.+* 


Estoppel. The general rule that one who has had 
the benefit of a contract with a municipal corpora- 
tion is estopped to deny the power of the corporation 


Iowa.—Ludowici-Celadon Co. v. 5. 
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Robstown Independent School 
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to make the contract, stated elsewhere in this work,+* 
applies to prevent a contractor for the erection of a 
school building making the defense, in an action on 
his bond, that the school authorities were without 
authority to enter into the contract.+® 


Duration of liability. Where the bond is limited 
to two years, and the default occurs within that time, 
the surety is liable,t® even though suit was not 
brought,?* nor the amount of liability ascertained,*® 
within such time. 


[§ 546] (b) Completion of Work on Default of 
Contractor. Where the contract provides for the 
completion of the work by the school authorities on 
default of the contractor,1® the surety cannot com- 
plain that it was not afforded an opportunity to do 
so;7° nor of the letting of the contract for such 
work to the lowest bidder,?1 and in the absence ot 
a provision for readvertising for bids,?” where the 
contractor defaults and the district completes the 
work, under the terms of the contract, a failure to 
advertise for bids for such work is no defense as to 
the contractor’s surety.2* While as a general rule 
promises or agreements by the contractor with a 
person having knowledge of the contractor’s aban- 
donment of the contract do not bind the surety,?# 
where the surety undertakes to complete the con- 
tract, he assumes both the contractor’s rights and 
habilities.2° Where the surety undertakes to com- 
plete an abandoned contract and employs a con- 
tractor for such purpose, the fact that the work is 
not completed within the extension of time obtained 
from the school authorities by the surety does not 
affect its liability to the contractor who completed 
his work within the time specified in his contract 
with the surety.?°® 


The measure of recovery, where the surety refused 
to complete the contract and the contract provides 
for liquidated damages, is such damages from the 
time of the refusal to the date of the commence- 


tion v. Wright-Osborn Co., supra. 


Netcott, 186 Iowa 730, 172 NW 943; 
Green Bay Lumber Co. v. Odebolt In- 
dependent School Dist., 121 Iowa 663, 
97 NW 72. 


Pa.—Reading School Dist. v. New 
Amsterdam Casualty Co., 98 Pa. Su- 
per. 221. 


Tenn.—Tennessee Supply Co. v. 
Young, 142 Tenn. 142, 218 SW 225. 


Tex.—Acme Brick Co. v. Taylor, 
(ive Ay) 223) “SW .5243;3-_ Cooper vy. 
Hardin, (Civ. A.) 219 SW 550; Wright 
v. Jones, 55 Tex. Civ. A. 616, 120: SW 
1139. 


97. Pet ceasmenapaare Weller, (Cal. A.) 
294 P4 

98. Gh BAIS v. Maryland Fidel- 
ity, ete.,..Co,, 1.139 (Ga. 53, 76 S575; 
Massachusetts Bonding, etc., Co. v. 
Hoffman, 34 Ga. A. 565, 130 SE 375. 


Petrea v. School Dist. No. 134, 
226 on. AL 145. 


1. Limitations and release of sure- 
ty’s liability generally see Principal 
and Surety §§ 150-319. 


2. Murphy v. State, 90 Ind. A. 432, 
168 NE 875. 


3. Murphy v. State, supra. 
4. Murphy v. State, supra. 
[56 C. J.—32] 


Dist. v. American Indemn. Co., (Tex. 
Commn. A.) 228 SW 105 [rev (Civ. 
A.) 200 SW 592 (op conformed to (Civ. 
A.) 233 SW 878)]. 


6. Robstown Independent School 
Dist. v. American Indemn. Co., supra. 


7. Robstown Independent School 
Dist. v. American Indemn. Co., Supra. 


es See infra § 250. 
U. S. Fidelity, etc., 
rel 174 Ala. 480, 56 S 


10. Inman y.-.Nolan, ea A.) 288 
Sw 1007. 


11. Texas Fidelity, etc., Co. v. Ros- 
enberg Independent School Dist., 
(Tex. Civ. A.) 195 SW 298 [reh overr 
(Civ. A.) 196 SW 366]. 


12. See infra § 614. 


13. Dwelle-Kaiser Co. v. Attna 
Casualty, etc., Co., 241 N. Y. 464, 150 
INE) O17. 


14. See Estoppel § 220. 


15. Millville Bd. of Education v. 
Empire State Surety Coz, 83 N. J. L. 
293, 85 A 223. 


16. Salt Lake City Bd. of Educa- 
tion v. Wright-Osborn Co., 49 Utah 
S53 164 “PU L083: 


17. Salt Lake City Bd. of Educa- 


ee v. Do- 
dS. 


18. Salt Lake City Bd. of Educa- 
tion v. Wright-Osborn Co., supra. 


19. See infra § 605. 
20. Garvey School Dist. v. South- 


western Surety Ins. Co., 50 Cal. A. 75, 
94 Peale 


21. Garvey School Dist. v. South- 
western Surety Ins. Co., supra. 
22. See supra § 523. 


23. Garvey School Dist. v. South- 
western Surety Ins. Co., 50 Cal. A. 75, 
194 P 7il. 


24. Southern Surety Co. v. Eoff, 
(Tex. Civ. A.) 22 SW ed) 964. 
25. National Loan, ete., Bank v. 


Gustafson, 157 S. C. 221, 154 SE 167; 
Southern ‘Surety Co. v. Sealy Inde- 
pendent School Dist., (Tex. Civ. A.) 
10 SW (2a) 786. 


[a] Thus a school building con- 
tractor’s surety, taking over the 
building for completion and receiving 
the benefits from the contract, is 
bound to pay the contractor’s obliga- 
tion to a bank for money loaned. Na- 
tional Loan, ete., Bank v. Gustafson, 
157 SiC. 2217 154 SE 167. 


26. General Bonding, ete., Co. v. 
McQuerry, (Tex. Civ. A.) 191 SW 858. 
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ment of the work by the school authorities.?* 


[§ 547] (c) Notice of Default. A provision in 
the bond that the surety shall be given notice of the 
contractor’s default makes the giving of such notice 
a condition precedent to liability on the bond,’* but 
a failure timely to give such notice does not affect 
recovery for a subsequent abandonment of the con- 
tract.22 Formal notice is not required where actual 
notice is had,*®° unless the bond expressly requires 
written notice.?! Knowledge by the surety’s agent 
of the default is not imputed to the surety so as to 
charge it with notice thereof where the contract per- 
mits extension of the time for performance;*? but 
it has been said that notice to the surety’s agent is 
notice to the surety.*? 


[§ 548] (d) Release or Discharge of Surety. In 
accordance with the general rule that if any material 
alteration or change is, without his knowledge, made 
in the contract entered into by him, or in the con- 
tract or obligation, the performance of which is se- 
cured, the surety is discharged,?4 a change of the 
original contract between the school district and a 
contractor will discharge a surety from liability on 
a bond for the faithful performance of the con- 
tract.2° Under the general rule as to bonds secur- 
ing the performance of construction contracts that 
where the bond itself authorizes alterations in the 
contract the surety is not thereby discharged,°° a fail- 
ure of the school authorities to comply with a provi- 
sion of such contract for the retention of a percent- 
age of the contract price does not, where the surety 


27. Hollingsworth v. lLeachville 
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delays occasioned by the acts of the 


[§§ 546-549 
consented, release the surety.27_ Whether or not the 
payments made exceed the retention percentage is 
conclusively determined by the architect’s certifi- 
cates.°* Payment in excess of that authorized by the 
architect’s certificates releases the surety.*® In ae- 
cordance with the general rule that prejudice in fact 
is essential to the discharge of a compensated surety 
by an extension of time,#® where such surety on a 
school contractor’s bond is not damaged by reason of 
extension of time of performance of the contract, 
such surety is not thereby discharged.4? An unwar- 
ranted or unlawful attempt to cancel the bond does 
not release the sureties;*? nor are they relieved by 
the fact that the bond is payable to the members of 
the school board instead of the district, if it is paya- 
ble to them in their representative capacity.** 


[§ 549] (6) Actions. Where a bond for the faith- 
ful performance of a school construction contract 
runs to a duly authorized school building committee, 
such committee may sue thereon for the benefit of 
the district.44 Since a surety, undertaking to com- 
plete work under an abandoned contract, is prima- 
rily liable thereon,*® in an action by the district 
against such surety, the principal need not be 
joined.*® Where, by statute, a limitation as to time 
for bringing the action is specified,** any provision 
in the bond further limiting such time is unreason- 
able and void.4® The petition need not allege ac- 
ceptance of the bond.*® The burden of proof rests 
on the surety to show that the required notice of de- 
fault®° was not given;°! and when this is done, the 
burden shifts to the school authorities to show that 


v. Reichard, 50 Iowa 98. 


Special School Dist., 157 Ark. 430, 249 
SW 24. 


28. Maryland Casualty Co. v. Fow- 
ler, sf mW, 2d) 881, 63> ALR? 1375 
[aff 27 F. (2d) 421]; American In- 
demn. Co. v. Robstown Independent 
School Dist., (Tex. Civ. A.) 200 SW 
592 [rev (Commn. A.) 228 SW 105 (op 
’ .cohformed to (Civ. A.) 233 SW 878)]. 


[a] Computation of time.—(1) 
Where a contract for the construc- 
tion of a school building required 
completion of the building within six 
months from the daie of delivery of 
the bonds to the contractor, but an- 
other provision of the contract pro- 
vided that the contractor should not 
be held responsible for the delay by 
reason of fires, acts of Providence, 
and other acts beyond the contrac- 
tor’s control, and where the specifica- 
tions provided for additional time 
for delays resulting from additional 
work or changes in work or other acts 
of the parties on the contractor giv- 
ing written notice thereof, it was 
proper for the court in ascertaining 
the time of the contractor’s default 
in the completion of the contract, un- 
der the provision of the contractor’s 
bond requiring notice to surety within 
thirty days of default, to exclude the 
period of delays resulting from acci- 
‘dental or uncontrollable causes 
(Robstown Independent School Dist. 
Bd. of Trustees v. American Indemn. 
Co., (Tex. Commn. A.) 228 SW 105 
[rev (Civ. A.) 200 SW 592, and op 
‘conformed to (Civ. A.) 233 SW 878]), 
(2) although the contractor had given 
no written notice thereof (Robstown 
Independent School Dist. v. American 
%ndemn. Co., supra); (38) the require- 
ment as to written notice being ap- 
plicable only to the delays from 
change in the work, etc., and other 


parties as contemplated by the spec- 
ifications (Robstown Independent 
School Dist. v. American Indemn. Co., 
supra). 


[b] Default not requiring notice.— 
A contractor’s failure to complete a 
contract within the time _ specified 
was not a “default,” within a bond re- 
quiring notice of the default within 
ten days, where such time was ex- 
tended. Maryland Casualty Co. v. 
Fowler, 31 F. (2d) 881, 63 ALR 1375 
[aff 27 F. (2d) 421]. 


[c] Effect to be given breach of 
a provision of a bond with respect 
to notice to the surety of the contrac- 


tor’s default is not dependent on the 


rights given surety by the contract for 
the construction of a building. Amer- 
ican Indemn. Co. v. Robstown Inde- 
pendent School Dist., (Tex. Civ. A.) 
200 SW 592 [rev (Commn. A.) 228 SW 
105 (op conformed to (Civ. A.) 233 
SW 878)]. 


29. Maryland Casualty Co. v. Fow- 
ler, 31 F. (2d) 881; 63 ALR 13875. Caff 
27 EF. (2d) 421]. 


30. Maryland Casualty Co. v. Fow- 
ler, 27 F. (2d) 421 [aff 31 F. (2d) 881, 
63 ALR 1875]. 


31. American Indemn. Co, v. Robs- 
town Independent School Dist., (Tex. 
Civ. A.) 200 SW 592 [rev (Commn. 
A.) 228 SW 105 (op conformed to (Civ. 
A.) :233 SW 878)]. 


32. American Indemn. Co. v. Robs- 
town Independent School Dist., supra. 


33. Maryland Casualty Co. v. Fow- 
ler, 27 KF. (2d) 421 [aff 31 F. (2d) 881, 
63 ALR 1375]. 


34. See Principal and Surety § 197. 
35. Mason City Independent Dist. 


36. See Building and Construction 
Contracts § 197 note 19. 


37. Employers’ Casualty Co. v. 
Irene Independent School Dist., (Tex. 
Civ. A.) 286 SW 539. ” 


38. Texas Fidelity, etc., Co. v. Ros- 
enberg Independent School  Dist., 
(Tex. Civ. A.) 195 SW 298 [reh overr 
(Civ. A.) 196 SW 366]. 


39. Macklin School District v. Sas- 
katchewan Guarantee, ete. Co., 12 
Sask. L. 269, [1919] 2 WestWkly 396. 


40. See Principal and Surety § 252. 


41. Maryland Casualty Co. v. Fow- 
ler, 31 F. (2d) 881, 63 ALR 1375 [aff 
27 F. (2d) 421). 


42. Finney v. Garner, 110 Tenn. 67, 
71 SW 592. 

43. Finney v. Garner, supra. 

44. Wright v. Jones, 55 Tex. Civ. 
A. 616, 120 SW 1139. 

45. See supra § 546. 


46. Southern Surety Co. v. Sealy 
Independent School Dist., (Tex. Civ. 
A.) 10 SW (2d) 786. 


47. See statutory provisions. 


48. Smith, etc., Co. v. Carlsted, 165 
Minn, 313, 206 NW 450. 


49. Wright v. Jones, 55 Tex. Civ. 
A. 616, 120 SW 1139. 


[a] Petition held sufficient,— 
Wright v. Jones, 55 Tex. Civ. A. 616, 
120 SW 1189. 


50. See supra § 547. 


51. American Indemn. Co. v. Robs- 
town Independent School Dist., (Tex. 
Civ. A.) 283 SW 878 [conforming to 
op (Commn. A.) 228 SW 105]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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by proper delays the notice was timely given.®? The 
audit and certificate of the cost of completing the 
work, after abandonment, is admissible in an action 
against the surety.°’ The general rules-of suffi- 
ciency of evidence’* apply to actions of the nature 
under discussion.®® 


[§ 550] c. Guaranty, Maintenance, or Repair 
Bond. The surety can be held only according to 
the exact terms of its contract.°° A change of the 
contract and conditions which do not increase the 
risk of the surety®’? and which are not considered 
in considering whether or not the contract was per- 
formed®® do not discharge the surety. Addition by 
the principal of additional furnaces required for 
completion of its contract to heat the school build- 
ing is not a change of the contract so as to discharge 
the surety.°® Reasonable delay in determining the 
sufficiency of the guaranteed work does not discharge 
the surety.°° Where, by reason of reorganizatron, a 
new school body succeeds the school authorities who 
required the bond, such new body succeeds to the 
rights of the former body on the bond.®? 
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[§ 551] d. For Payment of Labor and for Mate- 
rials°?—-(1) Necessity or Propriety—(a) In Gener- 
al. Under the provisions of many statutes school 
authorities are authorized or required to take from 
the contractor a bond conditioned for the payment 
for labor performed and material furnished in the 
construction or work contracted for.°* The purpose 
of such statutory provisions has been variously stat- 
ed** to be to give a right of action on the contractor’s 
bond to every person who would have a right to a 
mechanie’s lien on the building contracted for, if it 
were not a public building,®® to provide security as 
a substitute for the len which might otherwise exist 
in favor of mechanics and materialmen, such lien 
not being permissible upon a public building,®® to 
give to laborers and materlalmen somé security for . 
the labor performed or material furnished by re- 
quiring the bond to be held by the board for the use 
of such parties,°* to be a partial substitute for the 
lien statutes in an effort to place public construction 
somewhat on a parity with private work of a similar 
kind,®® to insure the discharge of the contractor’s 


52. American Indemn. Co. v. Robs- 
town Independent School Dist., supra. 


53. Salt Lake City Bd. of Educa- 


tion v. Wright-Osborn Co., 49 Utah 
453, 164 P 1033. 


54. See Evidence §§ 1730-1806. 
55. See cases infra this note. 
[a] Evidence held insufficient to: 


(1) Prove that the delay in perform- 
ance falls within the contract provi- 
sion extending the time as to certain 
delays. American Indemn. Co. v. 
Robstown Independent School Dist., 
(Tex. Civ. A.) 233 SW 878 [conform- 
ing to op. (Commn. A.) 228 SW 105]. 
(2) Show actual notice of default. 
American Indemn. Co. v. Robstown 
Independent School Dist., (Tex. Civ. 
A.) 200 SW 592 [rev on other grounds 
(Commn. A.) 228 SW 105 (op conform- 
ed to (Civ. A.) 233 SW 878) ]. 


56. St. Louis Bd. of Education v. 
National Surety Co., 183 Mo. 166, 82 
SW 70. 


{a] Siability.—(1) A contract and 
bond for the construction of a school 
building render the contractor and 
surety liable for the upkeep of the 
building for a period of one year from 
and after its completion. Tennessee 
Supply Co. v. Young, 142 Tenn. 142, 
218 SW 225. (2) Where a heating 
contractor’s bond given a district ob- 
ligated the surety to “repay the said 
school district all sums of money 
which they may pay to other persons 
on account of work and labor done or 
materials furnished on or for said 
buildings,” the surety was liable to 
the district for amounts paid by the 
latter for material ordered by the con- 
tractor, and used in construction and 
._ installation of the heating system, 
though neither his contract with the 
district nor the bond obligated the 
contractor or surety to pay for the 
material used in the building. Butler 
County School Dist. No. 37 v. Autna 
Acc., etc., Co., (Mo. A.) 284 SW 1017. 


57. St. Louis Bd. of Education v. 
National Surety Co., supra. 


[a] Thus addition of a kindergar- 
ten room in the basement to the space 
guaranteed to be heated and installa- 
tion of piping which, however, did not 
carry heat so as to affect the heating 
of the rest of the building does not 
discharge the surety. St. Louis Bd. 
of Education v. National Surety Co., 
183 Mo. 166, 82 SW 70. 


of Education v. 
supra. 


of Education v. 
supra. 


58. St. Louis Bd. 
National Surety Co., 


59. St. Louis Bd. 
National Surety Co., 


60. St. Louis Bd. of Education v. 
National Surety Co., supra. 


61. St. Louis Bd. of Education v. 
National Surety Co., supra. 


62. Bonds for payment of claims of 
materialmen generally see Mechanics’ 
Liens §§ 477-500. 


aaa nature of bond see supra § 
40. 


63. See statutory provisions; and 


cases infra this note. 


fa] In Arkansas the board of 
school directors are public officers 
within Acts (1911) p 464 § 2, providing 
for a contractor’s bond for those en- 
tering into contracts with public offi- 
cers for the erection or improvement 
of public buildings. Reiff v. Redfield 
School Bd., 126 Ark. 474, 191 SW 16. 


{b] In Nebraska the provision of 
Rev. St. (1913) § 3840, requiring such 
bond, is mandatory. Nye-Schneider- 
Fowler Co. v. Roeser, 103 Nebr. 614, 
Lie NW 605, 104 Nebr. 389, 177 NW 
750. 


[ec] In New York Education L. § 
300, making the board of education a 
body corporate, and § 875 subd 8, as 
amended by L. (1917) c 786, requiring 
such security as the board may deter- 
mine, do not expressly authorize the 
board to require such bond. George 
W. Maltby, etc., Co. v. Wade, 131 Misc. 
143, 227 NYS 90 [aff 230 NYS 839]. 


{[d] In North Carolina (1) Pub. L. 
(1913) e¢@ 150 § 2, requiring municipal 
corporations contracting for buildings 
to take a bond conditioned for the pro- 
tection of laborers and materialmen, 
does not apply to a bond not directly 
assuming such obligation (McCaus- 
land v. R. A. Brown Constr. Co., 172 
N. C. 708, 90 SE 1010) (2) being mere- 
ly directory (McCausland v. R. A. 
Brown Constr. Co., supra). 


[e] In Washington (1) under L. 
(1887-1888) ¢ 12 (1 Hill Code § 2415), 
requiring municipal corporations to 
take such a bond, it has been held that 
a school district is a municipal corpo- 
ration within the meaning of such 
statute., Pacific Mfg. Co. v. King 
County School Dist. No. 7, 6 Wash. 
121, 38 P 68; Maxon v. Spokane Coun- 


ty School Dist. No. 34, 5 Wash. 142, 31 
P 462, 32 P 110. (2) It has also been 
held that such statute is not in con- 
flict with Const. art 9 § 2, which pro- 
vides for a general and uniform sys- 
tem of public schools, and the appli- 
cation of the revenue derived from the 
common school fund. Pacific Mfg. 
Co. v. King County School Dist. No. 
7, supra. 


School district as municipal corpo- 
ration generally see supra § 47. 


64. See infra notes 65-71. 


65. U. S.—Hartford Acc., ete., Co. 
v. Beaver Pond Bd. of Education, 15 
Be C2) oat 


Kan.—Indiana Limestone Co. vy. 
Cuthbert, 126 Kan. 262, 267 P 983. 


Minn.—Wilcox Lumber Co. v. Otter 
Tail County School Dist. No. 268, 103 
Minn. 43, 114 NW 262, 106 Minn. 208, 
118 NW 794. 


Mo.—St. Louis Bd. of Education v. 
Us S>) Fidelity, ete; (Co.eibbe Mos cAc 
109, 184 SW 18; Hydraulic Press 
Brick Co. v. Kirkwood School Dist., 
79 Mo. A, 665. 


Or.—Northwest Steel Co. v. Umatil- 
la County School Dist., 76 Or. 321, 148 
ea LRAI915F 629, AnnCas1917B 


Wash.—Ihrig v. Scott, 5 Wash. 584, 
32 P 466. 


W. Va.—Tug River Lumber Co. v. 
Smithey, 107 W. Va. 482, 148 SE 850. 


Wis.—Baumann v. West Allis, 187 
Wis. 506, 204 NW 907; Building Con- 
tractors’ Limited Mut. Liability Ins. 
Co. v. Southern Surety Co., 185 Wis. 
83, 200 NW 770. 


66. Maryland Fidelity, ete., Co. v. 
Parkinson, 68 Nebr. 319, 94 NW 120; 
Scranton School Dist. v. Hartford Cas- 
ualty, ete., Co., 98 Pa. Super. 599; 
Kerbow v. Wooldridge, (Tex. Civ. A.) 
184 SW 746; Western Hardware, etce., 
Co. v. Maryland Casualty Co., 105 
Wish bate lilt oe 10.3 seSieeen 00s 


67. Pelton v. Bethlehem, 109 Conn, 
547, 147 A 144, 146 [cit Cyc]; Wells 
v. West Bay City Bd. of Education, 78 
Mich. 260, 44 NW 267; C. A. Burton 
Mach. Co. v. Ruth, 194 Mo. A. 194, 186 
SW 737. 


6s. ena goh Mfg. Co. v. Blaylock, 
192 N. C. 407, 135 SE 136. 
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duty to see to it that all workmen and materialmen 
who contribute to the success of the undertaking 
have been paid,°® to assure payment of materialmen 
and laborers,*° and to save the publie from all la- 
bility for liens for material or labor furnished.*? 
Even in the absence of statutory requirement or 
provision therefor, a bond securing payment of labor 
and material may properly be required.*? Thus, 
where statutes require that a bond for faithful per- 
formance of the contract must be had,7* such bond 
may also protect laborers and materialmen.** So 
the statutory authority to contract for the construc- 
tion of school buildings’?® authorizes the trustees 
or other school boards or officers to require a bond 
protecting laborers and materialmen.*® Moreover, 
the specifications, as incorporated into the contract,’” 
may contain a provision requiring such bond,**® but 
such provision may be waived.’® Since the statutes 
requiring the bond to be conditioned for the payment 
of laborers and materialmen are remedial statutes,®° 
in accordance with the general rule of construction, 
elsewhere stated in this work,®! they must be lib- 


SCHOOLS AND SCHOOL DISTRICTS 


[§§ 551-552 


erally construed,’? subject to the restriction that 
the construction must be confined within definite 
limits not broader than the clear terms of the stat- 
ute.8% A statutory provision requiring a bond for 
the protection of laborers and materialmen to be 
taken before entering into the contract is, as to the 
time, merely directory,8* and the obligation to give 
such a bond continues so long as the contract is un- 
fulfilled, and there are claims outstanding.®® 


[§ 552] (b) Liability for Failure To Require. 
Bond.*® Where a bond of the character under con- 
sideration is not exacted as required by statute, pro- 
vision is made by some statutes for an ensuing lia- 
bility to the person injured by the failure to do 
so,*? the validity of such statutes has been upheld,** 
and the liability imposed cannot be evaded by rea- 
son of a clause in the contract requiring the consent 
of the district to a subeontract.§® Unless the stat- 
ute so provides,®® the liability and the right to 
maintain the action are not predicated upon the 
insolvency of the principal contractor.9t In the 
absence of express provision for such lability it 


69. Overton v. Corlett, 129 Kan. 


357, 282 P 713. 


70. Reading School Dist. v. New 
Amsterdam Casualty Co., 98 Pa. Su- 
per, 221. 


71. Lohr v. H. W. Johns-Manville 
Cor, 77 OKIN6, 185 P 526: 


72. Union Sheet Metal Works v. 
Dodge, 129 Cal. 390, 62 P 41; National 
Surety Co. v. Foster Lumber Co., 42 
Ind. A. 671, 85 NE 489; American 
Surety Co. v. Lauber, 22 Ind. A. 326, 
53 NE 793; Williams v. Markland, 15 
Ind. A. 669, 44 NE 562; Baker v. 
Bryan, 64 Iowa 561, 21 NW 838; St. 
Louis Public Schools v. Woods, 77 Mo. 
OMe 


[a] In Texas (1) that the Thirty- 
Third Legislature (Acts 33d Leg. c 99) 
enacted a law requiring any person 
contracting with a school district for 
the building to give a bond to pay for 
labor and material did not prove want 
of previous authority to require such 
a bond (N. O. Nelson Co. v. Stephen- 
son, (Civ. A.) 168 SW 61); (©2): the 
purpose of the law being to require 
such bond, whereas before whether 
or not the bond should be given rest- 
ed with the school authorities (Nel- 
son v. Stephenson, supra). 


73. See supra § 541. 


74, Baker v. Bryan, 64 Iowa 561, 21 
NW 83. 


75. See supra § 505. 


76. Jefferson County Bd. of Educa- 
tion v. Union Indemn. Co., 218 Ala. 
Coe LEIS Soave AN. OrmNelson iGo. hy. 
Stephenson, (Tex. Civ. A.) 168 SW 61; 
R. Connor Co. v. AXtna Indemnity Co., 
1386 Wis. 13, 115 NW 811. 


77. See infra § 588. 


78. Builders’ Material, etc., Co. v. 
J. B. Evans Constr. Co., 204 Mo. A. 76, 
221 SW 142. 


79. Builders’ Material, ete., Co, v. 
J. B. Evans Constr. Co., supra, 


[a] Form.—Acceptance of a bond 
merely indemnifying the school au- 
thorities waives such contract provi- 
sion. Builders’ Material, etc., Co. v. 
J. B. Evans Constr. Co., 204 Mo. A. 
716, 221 SW 142. 


80. Wilmington Bd. of Public Hdu- 
cation v. Aitna Casualty, etc., Co., 
(Del.) 152 A 600; American Guaranty 


Co. v. Cliff Wood Coal, ete., Co., 115 
Oh. St. 524, 155 NE 127; Tug River 
Lumber Co. v. Smithey, 107 W. Va. 
482, 148 SE ‘850; Baumann v. West 
Allis, 187 Wis. 506, 204 NW 907. 


81. See Statutes [36 Cyc 1174]. 


82. Wilmington Bd. of Public Edu- 
cation v. Adtna Casualty, etc. Co., 
(Del.) 152 A 600; American Guaranty 
Co. v. Cliff Wood Coal, ete., Co., 115 
Oh. St. 524, 155 NE 127; Tug River 
Lumber Co. v. Smithey, 107 W. Va. 
482, 148 SE 850; Baumann v. West 
Allis, 187 Wis. 506, 204 NW 907. 


[a] Construction according to me- 
chanics’ lien statutes.—Since the stat- 
ute is given in lieu of a mechanic’s 
lien, in determining the rights of the 
parties under it mechanics’ lien stat- 
utes are to be looked to. Indiana 
Limestone Co. v. Cuthbert, 126 Kan. 
262, 267 P 983. 


83. Wilmington Bd. of Public Ed- 
ucation v. Aitna Casualty, etc., Co., 
(Del.) 152 A 600. 


84 Crane, etce., Co. v. Sykeston 
School Dist. No. 11, 36 N. D. 254, 162 
NW 413. 


85. Crane, ete, Co. v. Sykeston 
School Dist. No. 11, 36 N. D. 254, 162 
NW 413. 3 


86. Personal liability of officers 
generally see supra § 222. 


87. See statutory provisions. 


[a] Public body.—A board of edu- 
eation of the county is a public body 
subject to a statutory liability im- 
posed for loss to a materialman, re- 
sulting from the failure of the public 
body in letting a contract for public 
work to take the statutory bond re- 
quired for the protection of material- 
men, ete., furnishing material for the 
purpose of such contract. McIntosh 
County Bd. of Education v. United 
Supply Co., 34 Ga. A. 581, 131 SH 292. 


[b] Public or quasi public corpo- 
ration.—A. statute providing that all 
public or quasi public corporations 
shall require a bond conditioned on 
payment by the contractor of laborers 
and materialmen, and giving a right 
of action to laborers and materialmen 
against the corporation for failure to 
require such a bond is applicable to 
impose liability upon a board of edu- 


eation of an independent school dis- 
trict. Plumbing Supply Co. v. Can- 
ton Independent School Dist. Bd. of 
Edueation, 32 S. D. 129, 142 NW 260, 
32 S. D.270, 142 NW 1131. 


[ec] Notice by the school authori- 
ties to the materialman of intention 
to pay all claims directly to the con- 
tractor will not relieve the school au- 
thorities of the statutory liability for 
failure to require the bond. McIn- 
tosh County Bd. of Education -v. 
Cee Supply Co., 34 Ga. A. 581, 131 


{d] Failure to take statutory 
bond.—Where a bond taken by a coun- 
ty board of education from the con- 
tractor erecting a schoolhouse was 
not the statutory bond required, and 
because of the insolvency of the con- 
tractor a materialman suffered loss, 
a verdict and judgment for him were 
authorized. McIntosh County Bd. of 
Education v. United Supply Co., 34 Ga. 
A. 581, 1381 SE 292. 


[e] Contractor’s assignee cannot 
enforce the liability. South High 
School Dist. v. McMillan Paper, ete., 
Co., 49 Utah 477, 164 P 1041. 


88. «Ty Ty Cons., School, Distimyv. 
Colquitt Lumber Co,, 153 Ga. 426, 112 
SE 561; Handelan v. Smee School 
Dist. No. 4, 38S. D. 29, 159 NW 888. 


89. Handelan v. Smee School Dist. 
No. 4, supra. 


90. Wilcox Lumber Co. v. Otter 
Tail County School Dist. No. 268, 106 
Minn. 208, 118 NW 794; Wilcox Lum- 
ber Co. v. Otter Tail County School 
sep No. 268, 103 Minn. 43, 114 NW 


[a] Implied provision.—Where the 
statute provides that in case of a fail- 
ure to require the bond the corpora- 
tion shall be liable to those furnish- 
ing labor or material ‘“‘to the extent 
of any loss they may incur by reason 
of the said neglect,” if the contractor 
is solvent no loss can result, and the 
corporation is liable. Wilcox Lum- 
ber Co. v. Otter Tail County School 
Dist. No. 268, 106 Minn. 208, 118 NW 
794; Wilcox Lumber Co. v. Otter Tail 
County School Dist. No. 268, 103 Minn. 
43, 114 NW 262. ; 


91. Handelan v. Smee School Dist. 
No. 4, 38 S. D.,29, 159 NW 888, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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has been held that one injured by the neglect of a 
school district to exact such a bond may have a 
right of action against the school district for dam- 
ages sustained by reason of its negligence,®? the 
contrary, however, has also been held.®? According 
to some authorities, although no express statutory 
provision is made for such liability, school officers 
who neglect the mandatory duty to take such a bond 
are liable in damages to a person who has sustained 
special injury through such failure,®* but according 
to other authorities individual liability does not at- 
tach in the absence of legislative enactment.°° A 
statute making it a misdemeanor for a board of trus- 
tees to fail to require the bond does not impose in- 
dividual liability upon the members of the board in 
ease of a failure.°® A right of action of a material- 
man to enforce the personal liability of the officer 
because of his failure to require a statutory bond 
for payment of labor and materialmen accrues im- 
mediately upon default by the contractor in payment 
in accordance with the terms of his contract with 
the materialmen,®? neither notice nor demand is 
necessary to such a cause of action;®§ and lmita- 
tions run against each installment from the time 
when it becomes due,®® and not from the date of the 
last item furnished.? This lability of a school board 
or officers is in the nature of a suretyship rather 
than a tort where they have acted in good faith,’ 
and they are not required to wait until suit is brought 
against them before making payment.? Where, 
through ignorance of the law, such bond is not re- 
quired in the first instance and the contractor sub- 
sequently refuses to give it when requested and 


92. Northwest Steel Co. v. Umatil- 
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makes a default in the performance of his contract, 
the school board or officers may set over against his 
claim, for a balance due under his contract, any 
amounts due for materials or labor they may be 
required or liable to pay, by reason of their failure 
to require the bond in the first instance. Where 
no bond was obtained, a materialman need not sue 
the contractor and have judgment prior to suing 
the distriet for statutory liability for failure to ob- 
tain the bond,® nor is it necessary that the school 
district should be made a party to a suit against the 
contractor for materials furnished or labor per- 
formed,® nor need the materialman join the con- 
tractor in an action against the district.’ 


Bond required by contract. The fact that a school 
board neglected to require a school building con- 
tractor to give the bond against mechanics’ liens, 
provided for by the building contract, did not im- 
pose liability upon the school district for material 
furnished by a subcontractor and used in the con- 
struction of the building.® 


Pleading. In an action based upoy the failure to 
take a bond from the contractor, the complaint must 
state a cause of action.® 


Liability on contractor’s bond. Where a contrac- 
tor enters into a bond to indemnify and save harm- 
less the. school district from any pecuniary loss re- 
sulting from the breach of any of the terms of his 
contract in which he agrees to furnish all necessary 
labor and material, the bond imposes liability for a 
loss occasioned to the district through its lability. 
to a laborer or materialman by reason of its failure 


414, 121 SE 756. 


la County School Dist. No. 16, 76 Or. 
$21, 148 P 1134, LRAI1915F 629, Ann 
Cas1917B 1086. 


fa] Assignment of contract.—The 
fact that the contract has been as- 
signed and no new bond required does 
not, where the assignment was not by 
consent of the school authorities, im- 
pose liability for failure to require 
the bond. Multnomah County School 
Dist, No: 45 vs Hallock, 86 -Or. 687, 
AG 9SP<13 0: 


93. Phillips v. Pasco County Bd. 
of Public Instructions, 98 Fla. 1, 122 
S 798, 64 ALR 675; A. T. Griffin Mfg. 
Conv eray, 98 NAC-350, 013i Sh Toile 
Frensley Bros. Lumber Co. v. Scott, 
1 OKT, 133, 245 2 615; - New. York 
Blower Co. v. Carbon County High 
School, 50 Utah 342, 167 P 670; Jo- 
‘seph Nelson Supply Co. v. Leary, 49 
Utah 493, 164 P 1047. 


94. Staffon v. Lyon, 110 Mich. 260, 
“68 NW 151; Staffon v. Lyon, 104 
Mich. 249, 62 NW 354; Owen vy. Hill, 
'67 Mich. 43, 34 NW 649. 


[a] Estoppel.—A materialman who 
is also a surety on the bond of a con- 
tractor and who furnishes material, 
not upon the assumption that the 
trustees have taken the bond required 
‘by statute for his protection, but with 
‘knowledge to the contrary and rely- 
ing upon the credit of the contractor, 
is estopped to proceed against the 
trustees upon the insolvency of the 
‘contractor, for their failure to exact 


the bond. Owen v. Hill, 67 Mich. 43, 
34 NW 649. 
{b] In Nebraska where the bond 


obtained is not conditioned in the 
statutory terms but is valid and bind- 
ing, the school trustees are not in- 
dividually liable for failure to obtain 
the proper bond. Sailling v. Morrell, 


95. Blanchard v. Burns, 110 Ark. 
515, 162 SW 638, 49 LRANS 1199; No- 
land ~COo.,5  uNC. Veo moutvern sbines 
School, *TI0M Ne Ca) 25050129 SEN bias 
Plumbing Supply Co. v. Canton Inde- 
pendent School Dist. Bd. of Education, 
Sse Deas aon INIWan ENO tao isn. Ds 
129, 142 NW 260; New York Blower 
Co. v. Carbon County High School, 50 
Utah 342, 167 P 670. 


[a] In Missouri (1) in view of 
Laws (1909) p 382, imposing an in- 
dividual duty on the school directors 
in regard to requiring a bond, such 
directors are individually liable for 
the failure to perform the duty (Aus- 
tin v. Ransdell, 207 Mo. A. 74, 230 SW 
334; €, A. Burton Mach: Co; v. Ruth, 
194 Mo, A. 194, 186 SW 7387), (2) while 
under Act (1895), imposing a corpo- 
rate duty to require the bond, the 
school officers were not individually 
liable for failure to require the bond 
(Hydraulic Press Brick Co. v. Kirk- 
wood School Dist., 79 Mo. A. 665). (3) 
A bond insufficient in form but which 
is valid does not impose individual 
liability for failure to obtain a proper 
bond. Fogarty v. Davis, 305 Mo. 288, 
264 SW 879 [aff (A.) 240 SW 888]. 
(4) The liability is only for the ac- 
tual loss suffered. Austin v. Rans- 
dell, 207 Mo. A. 74, 230 SW 334. 


[b] Notice that bond is not given. 
—Where the statute imposing the 
duty of obtaining the bond provides 
that the bond be recorded, a material- 
man is chargeable with notice that no 
bond was required and cannot impose 
liability.therefor upon the district or 
officers. Blanchard v. Burns, 110 Ark. 
515, 162 SW 63, 49 LRANS 1199. 


96. Noland Co., Inc. v. Southern 
Pines School, 190 N. C. 250, 129 SE 
577; Warner v. Halyburton, 187 N. C. 


97. Staffon v. Lyon, 110 Mich. 260, 
68 NW 151; Staffon v. Lyon, 104 Mich. 
249, 62 NW 354. 


98. Staffon v. Lyon, 110 Mich. 260, 
68 NW 151. 


99. Staffon v. Lyon, supra; Staffon 
v. Lyon, 104 Mich. 249, 62 NW 354. 


1. Staffon v. Lyon, 110 Mich. 260, 
68 NW 151; Staffon v. Lyon, 104 Mich. 
249, 62 NW 354. 


2. Wells v. West Bay City Bd. of 
Education, 78 Mich. 260, 44 NW 267. 
But see Staffon v. Lyon, 110 Mich. 
260, 68 NW 151; Staffon v. Lyon, 104 
Mich. 249, 62 NW 354 (action is based 
on tort as distinguished from con- 
tract). 


3. Wells v. West Bay City Bd. of 
Education, 78 Mich. 260, 44 NW 267. 


4 Wells v. West Bay City Bd. of 
Education, supra. 


5. Maxon v. Spokane County School 
Dist. No. 34, 5 Wash. 142, 31 P 462, 
Gy) Ley by), 


6. Pacific Mfg. Co. v. School Dist. 
No. 7, 6 Wash. 121, 33 P 68. 


7. Maxon v. Spokane County School 
Dist. No. 34, 5 Wash. 142, 31 P 462, 
evar 12> a lal). 


8. Peters v. Killibrew, 24 Wyo. 53, 
154 P 996. 


9. Johns-Manville, Inc. v. Lander 
County, 48 Nev. 253, 240 P 925. 


[a] Complaint insufficient.—A com- 
plaint merely averring that defend- 
ants failed to exact the bond, without 
additionally averring that they failed 
to take the bond, does not state a 
cause of action. Johns-Manville, Inc. 
er ae ky County, 48 Nev. 253, 240 P 


502. [56 C.J.] 


to exact a statutory bond from the contractor.?° 


[§ 553] (2) What Law Governs. A bond intend- 
ed not to be completed until delivered and accepted 
in a jurisdiction other than that in which it is ex- 
ecuted is governed by the laws of the former juris- 
diction,!! particularly, where given in pursuance of 
a statute of such jurisdiction,!? or, where it is a 
part of a contract expressly providing that such 
law shall govern the contract.+% 


[§ 554] (3) Requisites and Sufficiency. The con- 
tractor’s bond for the payment for labor and ma- 
terials must be in substantial conformity with the 
requirement of the statute.t* The fact that the 
bond differs in an immaterial manner from the stat- 
utory language,!® or contains a provision contrary 
to the statute,4® does not affect its validity as a 
statutory bond, although a statutory provision that 
such bonds shall not be void for want of form does 
not validate a bond not in compliance with the stat- 
ute;17 further, it is not necessary that the bond re- 
fer to the statute in order to be a statutory bond.?8 
A bond, insufficient in form to comply with the 
statute may be enforceable as a common-law bond.?® 
Where a bond is conditioned in part as prescribed 
by statute and in part not so prescribed and is clear- 
ly divisible, recovery may be had on the statutory 


10. 
Miner Tp. School Dist., 
NW 23. 


J. F. Anderson Lumber Co. v. 
(Ss. D.) 230 
182 SW _ 801; 


SCHOOLS AND SCHOOL DISTRICTS 


(Mo. A.) 234 SW 1017; 
Co. v. National Surety Co., 
Eau 


[§§ 552-554 


part.?° ; 


Parties. That the bond does not comply with the 
statutory requirement that the state be named as 
obligee,?+ or that it nominally runs to the district 
instead of to officers thereof as required by the con- 
tract,’ is not fatal to its validity. Where, by stat- 
ute, a bond conditioned for the payment of laborers 
and materialmen is required,?* and such bond is 
given, a provision therein that no right of action 
thereon shall accrue other than to the obligee is 
void.*4 


Execution, delivery and acceptance. A bond ex- 
ecuted by the surety and delivered to the principal 
in one state, but delivered to the creditor in another 
state, is not completed until such delivery.2®° The 
fact that the sureties do not justify as to their finan- 
cial responsibility as required by law is a mere ir- 
regularity?® which will bé presumed not to be in- 
jurious,?? in the absence of proof that they could 
not justify.2* The bond must be accepted by the 
school authorities.® 3 


Surplusage. A bond, which exceeds the require- 
ment of the statute, may be enforced according to 
its terms.*° Since no mechanics’ Jiens can attach 


Burton Mach. 
(Mo. A.) 
Clair-St. Louis 


v. H. W. Johns-Manville Co., 77 Okl. 
6, 185 P 526; Tulsa Rig Reel, etc., Co. 
v. Hansel, 69 Okl. 151, 170 P 512; 


11. Philip Carey Co. v. Maryland 
Casualty Co., 201 Iowa 1063, 206 NW 
808, 47 ALR 495. 


12. 
Casualty Co., supra. 


13. Philip Carey Co. v. Maryland 
Casualty Co., supra. 


14. See cases infra this note. 


[a] Bonds held sufficient.—Reiff v. 
Redfield School Ba., 126 Ark. 474, 191 
SW 16; Continental Nat. Bank v. Re- 
public Casualty Co., 202 Cal. 586, 262 
P 300; Miles v. Baley, 170 Cal. 151, 
149 P 45; Summerbell v. Weller, (Cal. 
A.) 294 P 414; Evans v. Shackelford, 
64 Cal. A. 750, 222 P 846; Philip Carey 
Co. v. Maryland Casualty Co., 201 
Iowa 1063, 206 NW 808, 47 ALR 495; 
Fogarty v. Davis, (A.) 240 SW 888 
[aff 305 Mo. 288, 264 SW 879]; St. 
Louis Bd. of Education v. U. 8. Fidel- 
ity, etc., Co., 155 Mo. A. 109, 134 SW 

Gill v. Paysee, 48 Nev. 12, 226 P 
302°" U.S) Fidelity, etc.;, Co: -v. Cook; 
105 Okl. 185, 231 P 495; Lohr v. H. W. 
Johns-Manville Co., 77 Okl. 6, 185 P 
526; Sherman v. Cate, 159 Tenn. 69, 
16 SW (2d) 25; Maryland Fidelity, 
ete., Co. v. Prassel Sash, etc., Co., 
(Tex. Civ. A.) 24 SW (2d) 539; Van 
Zandt v. Desdemona Independent 
School Dist., (Tex. Civ. A.) 283 SW 
626; Kerbow v. Wooldridge, (Tex. 
Civ. A.) 184 SW 746. 


[b] Bonds held insufficient.—Un- 
jon Sheet Metal Works v. Dodge, 129 
Cal. 390, 62 P 41; Hannah v. Lovelace- 
Young Lumber Co., 159 Ga. 856, 127 
SE 225; Grantville v. Maryland Fidel- 
ity, etc., Co., 189 Ga. 53, 76 SE 575; 
Durden v. American Surety Co., 40 
Ga A.. §005,, 151) SH ) 408: | Altna 
Casualty, etc., Co. v. Leathers, 33 Ga. 
A. 444, 126 SE 881; United Supply Co. 
v. U. S. Fidelity, etc., Co., 32 Ga. A. 
472, 123 SE 907; Caruthersville School 
Dist. No. 18 v. McClure, (Mo.) 224 
SW 831; Metz v. Warrick, 217 Mo. A. 
504, 269 SW 626; Butler County School 
Dist. No. 37 v. Atna Acc., etc., Co., 


Philip Carey Co. v. Marylan’d, 


Lumber Co. v. Banks, 136 Mo. A. 44, 
117 SW 611; Dillard v. Berry, 126 Okl. 
1, 257 P 772; Tennessee Supply Co. v. 
Young, 142 Tenn. 142, 218 SW 225; 
Pierce County School Dist. No. 75 v. 
Qualls, 95 Wash. 247, 163 P 761. 


15. Continental Nat. Bank v. Repub- 
lic Casualty Co., 202 Cal. 586, 262 P 
300; Miles v. Baley, 170 Cal. 151, 149 
P 45; Philip Carey Co. v. Maryland 
Casualty Co., 201 Iowa 1063, 206 NW 
808, 47 ALR 495; Metz v. Warrick, 217 
Mo. A. 504, 269 SW 626; American 
Guaranty Co. v. Cliff Wood Coal, etc., 
Co., 115 Oh. St. 524, 155 NE 127; Cass 
v. Smith, 146 Tenn. 218, 240 SW 778. 


16. Philip Carey Co. v. Maryland 
Casualty Co., 201 Iowa 1063, 206 NW 
808, 47 ALR 495. 


17. See statutory provisions. 
{a] In Washington a contractor’s 
bond, not in compliance with Rem. 


Code (1915) § 1159, and hence not 
statutory, is not validated as _ to 
claims of materialmen by § 777, pro- 
viding that statutory bonds shall not 
be void for want of form. Pierce 
County School Dist. No. 75 v. Qualls, 
95 Wash. 247, 163 P 761. 


18. Miles v. Baley, 170 Cal, 151, 149 
P 45. 
19. Butler County School Dist. No. 


Siti) -Atna, Ace, ete,’ Co.) CMo.) JA.) 
234 SW 1017; Burton Mach. Co. v. Na- 
tional Surety Co., (Mo. A.) 182 SW 
801; Fredericktown School Dist. v. 
Beggs, 147 Mo. A. 187, 126 SW 532; 
Fredericktown School Dist. v. Beggs, 
147 Mo. A. 177, 126 SW 530; Kerbow 
v. Wooldridge, (Tex. Civ. A.) 184 SW 
746 (error refused). 


20. Detroit Bd. of Education v. 
Grant, 107 Mich. 151, 64 NW 1050. 


21. Reiff v. Redfield School Ba., 
126 Ark. 474, 191 SW 16; Detroit Bad. 
of Education v. Grant, 107 Mich. 151, 
64 NW 1050: U.S. Fidelity, etc., Co. 
v. Cook, 105 Okl. 185, 231 P 495; Klein 
v. Beers, 95 Okl. 80, 218 P 1087; Lohr 


Thompson v. Grider Impl. Co., 36 Okl. 
165, 128 P 266; Wadsworth v. What- 
com County School Dist. ‘No. 1, 7 
Wash. 485, 35 P 371; Ihrig v. Scott, 5 
Wash. 584, 32 P 466. 


22. Nye-Schneider-Fowler Co. v. 
Roeser, 103 Nebr. 614, 173 NW 605, 104 
Nebr. 389, 177 NW 750. 


23. See supra § 551. 


24. Maryland Casualty Co. v. Fow- 
ler, 31 F. (2d) 881, 63 ALR 1375 [aft 
27 F. (2d) 421]; Hartford Acc., etc., 
Co. v. Beaver Pond Dist. Bd. of Edu- 
cation, 15 F. (2d) 317; Tug River 
Lumber Co. v. Smithey, 107 W. Va. 
482, 148 SE 850. 


[a] Reason for rule.x—Such a pro- 
vision is contrary to the publie policy 
of the state as expressed in the stat- 
ute. Maryland Casualty Co. v. Fow- 
ler, 31 F. (2d) 881, 63 ALR 1375 [aff 
27 F. (2d) 421]; Tug River Lumber 
Co. v. Smithey, 107 W. Va. 482, 148 
SE 850. 


25. Philip Carey Co. v. Maryland 
Casualty Co., 201 Iowa 1063, 206 NW 
808, 47 ALR 495. 


26. Wadsworth v. Whatcom Coun- 
ty School Dist. No. 1, 7 Wash. 485, 35 
P 871. 


27. Wadsworth v. Whatcom Coun- 
ty School Dist. No. 1, supra. 


28. Wadsworth v. Whatcom Coun- 
ty School Dist. No. 1, supra. 


29. Kerbow v. Wooldridge, 
Civ. A.) 184 SW 746. 


[a] Acceptance sufficient.—Permis- 
sion to a school contractor to take 
down his forfeit and proceed with the 
work is a sufficient acceptance of his 
bond. Kerbow v. Wooldridge, (Tex. 
Civ. A.) 184 SW 746 (error refused). 


30. Wilmington Bd. of Public Edu- 
cation v. Aitna Casualty, ete., Co., 
(Del.) 152 A 600; U.S. Fidelity, etc., 
Co. v. Cook, 105 Okl. 185, 231 P 495; 
Klein v. Beers, 95 Okl. 80, 218 P 1087; 
Lower Merion Tp. School Dist. v. 


(Tex. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 554-555] 


to a school building,?? language in the bond referring 
to such liens is to be regarded as surplusage.*? 


Estoppel to attack bond. The surety is entitled 
to rely upon the duty of the school authorities to 
require a proper bond,®* and is not estopped to at- 
tack the formal sufficiency of a bond merely because 
materials were furnished in reliance thereon.** 


Contractual bond. Where the contract requires 
that a bond be given and does not specify the form 
of the bond, and a statute requires a bond for the 
protection of laborers, materialmen, and subcon- 
tractors, the parties will be presumed to have intend- 


ed to give the statutory bond.*5 
[§ 555] (4) Construction. 


George H. Evans, Inc., 295 Pa. 280, 
145 A 288; Building Contractors’ Lim- 

ited Mut. Liability Ins. Co. v. South- 
Seek Surety Co., 185 Wis. 88, 200 NW 
70 


31. See Mechanics’ Liens § 20. 
22. U.S. Fidelity, etc., Co. v. Cook, 
PowOk 18>, cole Po 1495) Klein v,. 


Beers, 95 Okl. 80, 218 P 1087; Cass v. 
Smith, 146 Tenn. 218, 240 SW 778; 
Kerbow v. Wooldridge, (Tex. Civ. A.) 
184 SW 746 (error refused). 


33. Nye-Schneider-Fowler Co. v. 
Roeser, 103 Nebr. 614, 173 NW 605, 104 
Nebr. 389, 177 NW 150. 


[a] Materialmen are not bound at 
their peril to ascertain the terms of 
the bond for the construction of a 
public school. American Guaranty 
Co. v. Cliff Wood Coal, ete., Co., 115 
Oh. St. 524, 155 NE 127. 


34. Nye-Schneider-Fowler Co. v. 
Roeser, 104 Nebr. 389, 177 NW 750, 
103 Nebr. 614,173 NW 605. 


85. Nye-Schneider-Fowler Co. v. 
Roeser, 103 Nebr. 614, 173 NW 605, 104 
Nebr. 389, 177 NW 750. 


Sop rarerord ie ACC.) €LC.,1 (CO. IN. 
Beaver Pond Bd. of Education, 15. B. 
(2d) 317; Continental Nat. Bank v. 
Republic Casualty Co., 202 Cal. 586, 
262 P 300; Gill v. Paysee, 48 Nev. 12, 
226 P 302; Tennessee Supply Co. v. 
Young, '142 Tenn. 142, 218 SW 225. 
See also Continental Nat. Bank v. Re- 
public Casualty Co., 202 Cal. 586, 262 

P 300 (bond liberally construed). 


37. Gill v. Paysee, 48 Nev. 12, 226 
e302. 


$8. Hartford Acc.,)-etc;,. ‘Co: v. 
Beaver Pond Bd. of Education, 15 F. 
C20) 317; 


39. Nye-Schneider-Fowler Co. v. 
Roeser, 103 Nebr. 614, 173, NW 605, 
104 Nebr. 389, 177 NW 750; Gill v. 


Paysee, 48 Nev. 125226 2 302. 

40. U. S.—Hartford Acc., etc., Co. 
-v. Beaver Pond Dist. Bd. of Education, 
15 F. (2d) 317. 

Minn.—Guaranteed Gravel, etc., Co. 
v. 4tna Casualty, ete., Co., 174 Minn. 
366, 219 NW 546. 

Miss.—Union Indemn. Co. v. Acme 
Blow Pipe, ete., Works, 150 Miss. 332, 
D7 S! 251. 

Nev.—Gill v. Paysee, 48 Nev. 12, 226 
P 302. 

N. C.—Ideal Brick Co. v. Gentry, 191 
N. C. 686, 132 SE 800. 


Tex.—Acme Brick Co. 
(Civ. A.) 223 SW 248. 


Wis.—Baumann v. West Allis, 187 
Wis. 506, 204 NW 907. 


[a] Other statements.—(1) Where 


v. Taylor, 


Bonds of the charac- 
ter under consideration are to be liberally con- 
‘strued,?* so as to effectuate the intention of: the 
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parties?” ea the purpose of the statute;*® and if 
susceptible of two constructions, the one more fa- 
vorable to the beneficiary should be adopted, if con- 
sistent with the purpose to be accomplished.*® 
ther, the bond is to be construed in the light of ap- 
plicable statutes,4° and more particularly where it 
refers thereto,*! or, where statutes so provide,** so 


Fur- 


as to protect laborers, materialmen, and subcontrac- 


tors.*3 


Moreover, the bond is to be construed in 
connection with the contract,** where the bond re- 
fers to the contract,*> at least so far as the liabil- 
ity of the surety is affeeted;4® and it will be held 

_to cover the payment of labor and material, where 


it is conditioned generally for the performance of 


a statutory bond is given, the provi- 
sions of the statute will be read into 
the bond. Ryerson v. Schraag, (Iowa) 
229 NW 733; Philip Carey Co. v. Marye- 
land Casualty Co., 201 Iowa 1063, 206 
NW 808, 47 ALR 495; Inman v. Nolan, 
(Mo. A.) 288 SW 1007; Metz v. War- 
rick, 217 Mo. A. 504, 269 SW 626; 
Fogarty v. Davis, (Mo. A.) 240 SW 
888 [aff 305 Mo. 288, 264 SW 879]; 
Clatsop County School Dist. No. 30 v. 
Alameda Constr. Co., 89 Or. 132, 169 
P 507, 87 Or. 132, 169 P 788; Mary- 
land Fidelity, ete., Co. v. Prassel 


Sash, etc., Co., (Tex. Civ. A.) 24 SW 
(2d) 539; Van Zandt v. Desdemona 
Independent School Dist., (Tex. Civ. 


A.) 283 SW 626. (2) By the execu- 
tion of a bond in accordance with a 
statute, the statute becomes part and 
parcel of the liability of the surety. 


Reiff v. Redfield School Bd., 126 Ark. 


474, 191 SW 16; Fogarty v. Davis, 
305 Mo. 288, 264 SW 879 [Laff (A.) 240 
a 888]; St. Louis Bd. of Education 
U. S. Fidelity, etc., Co., 155 Mo. A. 
109, 134 SW 18. (3) Provisions of a 
statute pursuant to which a _ bond 
was furnished, entered into, and be- 
came a part of the bond. Tug River 
Lumber Co. v. Smithey, 107 W. Va. 
482, 148 SE 850; Maryland Casualty 
Co. v. Eagle River Union Free High 
School Dist., 188 Wis. 520, 205 NW 
926. (4) The bond is to be construed 
in the light of the purpose of the stat- 
ute. Indiana Limestone Co. v. Cuth- 
bert, 126 Kan. 262, 267 P 983. 


41. Fogarty v. Davis, (A.) 240 SW 
888 [aff 305 Mo. 288, 264 SW 879]; 
Nye-Schneider-Fowler Co. v. Roeser, 
103 Nebr. 614, 173 NW 605, 104 Nebr. 
Doo Ge IN WW. "750; Gill v. ‘Paysee, 48 
Nev. 12, 226 P 302. 


42. See statutory provisions. 


[a] Notice.—Parties to a _ con- 
tractor’s bond required by statute are 
chargeable with notice of statutory 
provisions. Southern Surety Co. v. 
Chambers, 115 Oh. St. 434, 154 NE 786. 


43. Miss.—Union Indemn. Co. v. 
Acme Blow Pipe, ete., Works, 150 
Miss. 332, 117 S 251. 


Mo.—Metz v. Warrick, 217 Mo. A. 
504, 269 SW 626; Fogarty v. Davis, 
(A.) 240 SW 888 Taft 305 Mo. 288, 264 
SW 879]. 

Oh.—American Guaranty Co. v. Cliff 
Wood Coal, etc., Co., 115 Oh. St. 524, 
155 NE 127. 

Or.—Clatsop County _School Dist. 
No. 30 v. Alameda Constr, Co., 89 Or. 
13255169" PB 507,- 088, 


Wis.—Baumann v. West Allis, a8 
Wis. 506, 204 NW 907. 


44. U.S.—Fidelity, etc., Co. v. Clai- 
borne Parish School, 11 F. (2d) 404. 


Ind.—Williams v. Markland, 15 Ind. 


the contract, which contains a provision binding the 
contractor to pay for labor performed and material 
furnished,** even though conditioned solely for the 


A. 669, 44 NE 562. 


Iowa.—Mason City Nat. Bank v. 
Mason City mere caer School Dist., 
190 Iowa 25, 179 NW 94 


Mo.—St. Louis Ba. ve imancation v. 
U. S. Fidelity, etc., Co., 155 Mo. A 
109, 134 SW 18. 


Nebr.—Nye-Schneider-Fowler Co. v. 
Roeser, 103 Nebr. 614, 173 NW 605, 104 
Nebr. 389, 177 NW 750. 


N. C.—Robinson Mfg. Co. v. Blay- 
lock, 1925 N. Cs “40788 185s Syeel oor 
Standard Electric Time Co. v. Mary- 
land Fidelity, etc., Co., 191 N. C. 653, 
132 SE 808. 


_ Wis.—Building Contractors’ Lim- 

ited Mut. Liability Ins. Co. v. South- 

cen Surety Co., 185 Wis. 83, 200 NW 
70. 


45. U. S.—Maryland Casualty Co. 
v. Fowler, 31 F. (2d) 881, 68 ALR 1375 
aff 27°F. (2a). 421); Hartford Acc., 
etc., Co. v. Beaver Dam Bd. of Edu- 
cation, 15 F, (2d) 317. 


_ Ga.—Grantville v. Maryland Fidel- 
ity, ete, Co., 139 Ga. 53, 76 SH 575. 


Iowa.—Mason City Nat. Bank v. 
Mason City Independent School Dist., 
190 Iowa 25, 179 NW 947. 


Minn.—Guaranteed Gravel, etc., Co. 
v. Aitna Casualty, ete., Co., 174 Minn. 
366, 219 NW 546. 


Mo.—Caruthersville School 
No. 18 v. McClure, 224 SW 831. 


Nebr.—Nye-Schneider-Fowler Co. v. 
Roeser, 103 Nebr. 614, 173 NW 605, 
104 Nebr. 389, 177 NW 750. 


Tex.—Globe Indemn. Co. v. Barnes, 
(Civ. A.) 281 SW 215. 


W. Va.—Tug River Lumber Co. v. 
Smithey, 107 W. Va. 482, 148 SE 850. 


[a] That signing of contract pre- 
ceded. in date the presentation of the 
bond ‘does not affect the rule. Mason 
City Nat. Bank v. Mason City Inde- 
pendent School Dist., 190 Iowa 25, 179 
NW 947. 


46. Queal Lumber Co. v. Anderson, 
(Jowa) 229 NW 707. See also Puget 
Sound Brick, ete., Co. v. King County 
School Dist. No. 73, 12 Wash. 118, 40 
P 608 (contract is ‘part of bond only 
so far as to ascertain what is secured 
thereby). 


[a] Public contractor’s bond is not 
elastic.—Queal Lumber Co, v. Ander- 
son, (lowa) 229 NW 707. 


47. Maryland Casualty Co. v. Fow- 
ler, 31 F. (2d) 881, 63 ALR 1375 [aff 
27 EB. (2d) 421]; Hartford Acc., etc., 
Co. v. Beaver Dam Bd. of Education, 
15 F. (2d) 317; Nye-Schneider- Fowler 
Co: v. Roeser, 103 Nebr. 614, 173 NW 
605, 104 Nebr. 389, 177 NW "750. 


Dist. 
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benefit of the obligee.*® A contract providing that 
the contractor shall furnish the materials required 
does not mean that he binds himself to pay the 
materialmen,*® so as to make the surety lable to 
the materialmen under the rule that the contract 
and bond are to be construed together.®® But where 
the bond contains a clause whereby the surety 
agreed to repay all money the obligee might pay 
under the terms of the contract on account of la- 
bor or material furnished, the surety is liable for 
such claims of materialmen or laborers, even though 
the eontract does not expressly obligate the con- 
tractor to pay such eclaims.°! A provision in a school 
contractor’s bond securing the payment of debts 
“ineurred by the school trustees” is a clerical er- 
ror®? and, under the general rule that a contract 
must be read according to the intent of the parties 
in spite of clerical errors and omissions which, if 
followed, would change that intention,®? such con- 
dition will be construed to impose lability for debts 
incurred by the contractor.®4 


[§ 556] (5) Persons and Claims Secured—(a) 


48. Maryland Casualty Co. v. Fow- 
ler, 31 F. (2d) 881, 63 ALR 13875 [aff 
27 EF. (2d) 421]; Hartford Acc., etce., 
Co. v. Beaver Pond Bd. of Education, 
15 F. (2d) 317; Gill v. Paysee, 48 
Nev. 12, 226 P. 302; 


49. Puget Sound Brick, etc., Co. v. 
King County School Dist. No. Tsele 
Wash, 118, 40 P 608. 


Iowa.—Baker v. 
561, 21 NW 83. 


611, 
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Mo.—Eau Claire-St. Louis Lumber 
Co. v. Banks, 136 Mo. A. 44, 117 SW 


Nebr.—Maryland Fidelity, etc., Co. 
epee te ae 68 Nebr. 


[§§ 555-556 


Persons. In some instances the bond is so worded _ 
and construed in regard to labor and material claims 
as to protect only the school district or other local 
school organization.®® Other bonds, however, are 
construed to be for the benefit of laborers and ma- 
terialmen,®* even though they are not named in 
the bond as parties®? or were not ascertained or 
known at its inception.5® Some bonds, and the 
statutes under which they are given, are broad 
enough to protect all persons who furnish labor and 
material for the prosecution of the work described 
in the contract,®>® even though they do not furnish 
such labor and material directly to the contractor ;°° 
and even though at the time of furnishing the ma- 
terial or labor they did not act upon faith of the 
bond;*! but the protection of other bonds is deemed 
limited to persons contracting with the contractor.®? 
Thus the protection of the bond is sometimes,** but 
not always,®* held to extend to persons who per- 
form labor or furnish materials to a subcontractor.*® 
Where the statute does not require that the bond 
shall be conditioned for payment for all labor and 


Bryan, 64 Iowa|v. H. W. Johns-Manville Co., 77 OK1. 


6, 185 P 526; Rockwell v. Keatley, 51 
Okl. 783, 152 P 449, 


Or.—Multnomah County School 
Dist. No. 45 v. Hallock, 86 Or. 687, 
TCO PA 30: 


319, 94 NW Pa.—Philadelphia School Dist. v. 


50. Puget Sound Brick, etc., Co. v. 
King County School Dist. No. 73, su- 
pra. 


51. Caruthersville School Dist. No. 
18 v. McClure, (Mo.) 224 SW 8381. 


52. Kerbow v. Wooldridge, (Tex. 
Civ. A.) 184 SW 746 (error refused). 


53. See Contracts § 503. 


54. Kerbow v. Wooldridge, 
Civ. A.) 184 SW 746. 


55. Carr, etc., Co. v. Bussey. Cons. 
Independent Dist., 187 Iowa 930, 174 
NW 780; Baltimore v. Maryland Cas- 
ualty Co., 146 Md. 508, 126 A 880; Eau 
Claire-St. Louis Lumber Co. v. Banks, 
136 Mo. A. 44, 117 SW 611; Reading 
School Dist. v. New Amsterdam Cas- 
ualty Co., 98 Pa. Super. 221. 


fa] In North Carolina (1) prior to 
Pub. L. (1923) e 100, providing that 
the bond is to be conclusively pre- 
sumed to have been given in accord- 
ance with Consol. St. § 2445, requir- 
ing the bond to be conditioned for 
the payment of labor and materials, 
a bond not containing such provision 
as to a contract not requiring the 
contractor to pay for the labor and 
material does not protect such claim- 
ants. Page Trust Co. v. Carolina 
Constr. Co., 191 N. C. 664, 182 SE 804; 
Ideal Brick Co. v. Gentry} TOIL ING G, 
636, 132 SE 800; Warner v. Halybur- 
ton, UST Nee: 414, 121 SE 756; Mc- 
Causland v. R. A. Brown Constr. Co., 
We INE Ol VOL, OW Shoe TOE Tepe er bil os 
L. (1923) ¢ 100 does not affect a bond 
taken before the date the statute was 
effective. Page Trust Co. v. Carolina 
Constr. Co., supra; Ideal Brick Co. 
Vv. Gentry, supra. 


fb] Stipulation in bond that the 
contractor must pay laborers and ma- 
terialmen is not an acknowledgment 
of liability to those parties. Reading 
School Dist. v. New Amsterdam Cas- 
ualty Co., 98 Pa. Super. 221. 


56. Ga.—Union Indemn. Co. v. Ri- 
ley, 169 Ga. 229, 150 SH 216. 


(Tex. 


Oh.—American Guaranty Co. v. Cliff 
Wood. Coal, ete., Co., 115. Oh. St. 524, 
155 NE 127. 


Tex:—U. Si ‘Hidelity, ete, Co: v. 
Burton Lumber Co., (Civ. A.) 221 SW 
699 (error refused). 


‘Wis.—R. Connor Co. v. Attna In- 
demn. Co., 136 Wis. 13, 115 NW 811. 


[a] Bond is exacted for the bene- 
fit of laborers, mechanics, and mate- 
rialmen, and for the beneficiaries to 
be protected thereby and not for the 
school district. American Surety Co. 
v. Douglas County School Dist. No. 
64, 117 Nebr. 6, 219 NW 583. 


[b] Actioe of parties may make 
the bond inure to the benefit of la- 
borers and materialmen. Gill v. Pay- 
see, 48 Nev. 12, 226 P 302. 


57. Eau Claire-St. Louis Lumber 
Co. v. Banks, 1386 Mo. A. 44, 117 SW 
611; American Guaranty Co. v. Cliff 
Wood Coal, etc., Co., 115 Oh. St. 524, 
155 NE 127; Globe Indemn. Co. v. 
Barnes, (Tex. Commn. A.) 288 SW 121 
[afi (Civ, A.) -281 SW 215]. 


58. R. Connor Co. v. Aitna Indemn. 
Com U6 Was: Us) Eb INWesdie 


59. Cal.—Southern California Elec- 
tric Co. v. McDonald, 178 Cal. 386, 173 
P 760. 


Ill.— Chicago Bd. of Education vy. 
Aitna Indemn. Co., 159 Ill. A. 319. 


Iowa.—Ryerson v. Schraag, 229 NW 
3: 


Mo.—Fredericktown School Dist. v. 
Beggs, 147 Mo. A. 177, 126 SW 530. 


Nebr.—Nye-Schneider-Fowler Co. 
v. Bridges, 98 Nebr. 27, 151 NW 942, 
98 Nebr. 863, 155 NW 235. 


N. C.—Standard Electric Time Co. 
v. Maryland Fidelity, etc., Co., 191 N. 
C. 6538, 132 SE 808. 


Okl.—U. S. Fidelity & Guaranty Co. 
v. Cook, 105 Okl. 185,'231 P 495; Klein 
v. Beers, 95 Okl. 80, 218 P 1087; Lohr 


Metropolitan Casualty Ins. Co., 11 Pa. 
Dist: S&uCor st OTe 


Tex.—Globe Indemn. Co. v. Barnes, 
(Civ. A.) 281 SW 215; Kerbow v. 
Wooldridge, (Civ. A.) 184 SW 746; N. 
O. Nelson Co. v. Stephenson Co., (Civ. 
A.) 168 SW 61. 


[a]. Right to file lien does not af- 
fect the rule. Lohr vy. H. W. Johns- 


Manville Co., 77 Okl. 6, 185 P 526. 
60. Chicago Bd. of Education v. 
4Mtna Indemn. Co., 159 Ill. A. 319; 


Multnomah County School Dist. No. 
45 v. Hallock, 86 Or. 687, 169 P 130. 


61. N.O. Nelson Co. v. Stephenson, 
(Tex. Civ. A.) 168 SW 61. 


62. Union Indemn. Co. v. Riley, 
169 Ga. 229, 150 SE 216; St. Louis Bad. 
of Education v. U. S. Fidelity, etce., 
Co., 155 Mo. A. 109, 134 SW 18: Dil- 
lard v. Berry, 126 Ok. Las P 772. 


63. Cal.—Southern California Elec- 
oe Co. v. Grant, 178 Cal. 386, 173 P 


Del.—Wilmington Bd. of Public aa 
ucation v. Adtna Casualty, etc., 
152 A 600 


Nebr.—Nye-Schneider-Fowler Co. v. 
Bridges, Hoye & Co., 98 Nebr. 27, 151 
NW 942, 98 Nebr. 863, 155 NW 235. 


Oh.—American Guaranty Co. v. 
Cincinnati Iron, ete., Co., 115 Oh. St. 
626, 155 NE 389. 


Okl.—Lohr v. H. W. Johns-Manville 
Cogelt: OKING, Lhe 526. | 


Pa.—Lower Merion Tp. School Dist. 
v. George H. Evans, Inc., 295 Pa. 280, 
M45: (eA 2885 Eddystone Borough 
Sr Dist. v. Lewis, 98 Pa. Super. 


64. Indiana Limestone Co. vy. Cuth- 
bert, 126 Kan. 262, 267 P 983; Mary- 
land Fidelity, etc., Co. v. Parkinson, 
68 Nebr. 319, 94 NW 120 (dictum). 


65. Nye-Schneider-Fowler Co. v. 
Bridges, Hoye & Co., 98 Nebr. 27, 151 
NW 942, 98 Nebr. 863, 155 NW 235. 


For later cases, aeueionienta and changes in the law see Annotations, same title and section number, 


§§ 556-557] 


material entering into the work but requires a bond 
conditioned for payment for all labor and material 
for which the principal is liable,°* in view of the 
rule that, if a person employs another to do work 
for him he is not lable for work done or materials 
furnished by a third person under a contract with 
such employee,®’ the surety on the bond is not la- 
ble for materials furnished a subcontractor,*® but 
sometimes a subcontractor is within the terms of 
the bond.*® Where a bond is conditioned to keep 
the building free from liens, a materialman is not 
protected thereby.*° Materialmen and _ laborers, 
suing on a bond for their benefit, will be presumed 
to have relied on it.‘4 Since a mechanic’s lien can- 
not attach to, or be enforced against, publie school 
property,’? such as public school buildings,’ the 
surety is not lable on the bond to the obligee who 
ean suffer no loss.7# 


Who is subcontractor or materialman. Whether 
or not a person is a subcontractor is to be deter- 
mined by the test of whether he has agreed that 
the original contract shall be the standard by which 
the performance of his contract is to be judged.75 
Under the general definition that a subcontractor 
is an undereontractor, one who takes under the 
original contract, and is to perform in accordance 
with the original contract,’® a materialman who fur- 
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nishes supplies in accordance with his own specifi- 
cations, entirely different from the requirement of 
the plans, is not a subcontractor.77 Where the re- 
cipient of the labor or material is neither the con- 
tractor nor a subcontractor under the original con- 
tractor, the furnisher of labor and material in such 
case is not a materialman or laborer within the mean- 
ing of the bond.?® One who takes no part in the 
construction of the building, but merely furnishes 
nee for use in the building, is not a subcontrac- 
tor. 


Assignees. Under some statutes claims of labor- 
ers and materialmen are assignable.8° The date and 
legality of an assignment by the contractor to the 
claimant as to the fund in the hands of the dis- 


trict are unimportant in the claimant’s action on 
the bond.8! 


[§ 557] (b) Claims Secured. The claims which 
are secured by the contractor’s bond are controlled 
by the proper construction of the bond in the light 
of its language and the governing statutes.82 Thus 
the bond pertains only to payment of labor and ma- 
terials which contribute to the work the contractor 
has undertaken;*? a claim for material actually fur- 
nished for the building and suitable therefor but 
which has been diverted from such use is within 
the protection of some,®* but not all,**> bonds. 


in transportation of material. Cass 


66. See statutory provisions. apna finish in conformity with the 
i plans and specifications of the ar- 
67. See Contracts § 821. chitect, which finish was furnished 
68. Wilmington Bd. of Public Ed-|to defendant contractor, they were 
ucation v. Aitna Casualty, etc., Co., | “subcontractors.” Peo. v. Connell, 
(Del.) 152 A 600. 195 Mich. 77, 161 NW 844. 
69. Inman v. Nolan, (Mo. A.) 288 76. See Subcontractor [387 Cyc 
SW 1007; Ngo cane net POs C0: 340]. 
v. Bridges, 98 Nebr. 27, 151 N , 77. Peo. v. Morrison, 228 Mich. 
98 Nebr. 863, 155 NW 235; Ihrig v. 216, 199 NW 689; Peo. v. Valley 
Scott, 5 Wash. 584, 32 P 466. Mantel, etc., Co., 200 Mich. 554, 166 
70. Garrett v. A. G. McAdams|NW 839. 
Lumber Co., (Tex. Civ. A.) 163 SW| 7g, St. Louis Bd. of Education v. 
320; Pierce County School Dist. No.| pU. §. Fidelity, etc., Co., 155 Mo. A. 
75 v. Qualls, 95 Wash. 247, 163 P|j09, 134 SW 18. 
es ‘ : [a] Reason for rule.—The essen- 
[a] Specifications as not affect-| tial ‘privity of contract between its 


ing rule.—(1) The surety on a bond, 
given to a school board by a con- 
tractor indemnifying it against loss, 
damage, liens, etc., was not liable 
to one furnishing materials to the 
contractor, although the bond re- 
ferred to the specifications and the 
contract and made them a part of 
the bond, and although the specifica- 
tions provided for a bond guarantee- 
ing payment for labor and materials 
(Builders’ Material, etc., Co. v. J. B. 
Evans Constr. Co., 204 Mo. A. 76, 221 
SW 142), (2) under the rule that 
the measure of the surety’s liabil- 
ity on the bond is the bond (Builders’ 
Material, etc, Co. v. J. B. Evans 
Constr. Co., supra). 


71. Union Sheet Metal Works v. 
Dodge, 129 Cal. 390,62 P 41; Baker 
v. Bryan, 64 Iowa 561, 21 NW 83. 


72. See Mechanics’ Liens § 20 note 
66. 


73. 
67. 


74, Garrett v. A. G. McAdams 
Lumber Co., (Tex. Civ. A.) 163 SW 
320. 


75. Peo. v. Valley Mantel, etc., 
Co., 200 Mich. 554, 166 NW 839; Peo. 
v. Connell, 195 Mich. 77, 161 NW 844; 
Peo. v. Campfield, 150 Mich. 675, 114 
NW 659. 


[a] Rule applied.—Where plain- 
tiffs agreed to and did manufacture 


See Mechanics’ Liens § 20 note 


debtor and the owner or the prin- 
cipal contractor is lacking. St. Louis 
Bd. of Education v. U. S. Fidelity, 
ete.,, Co. 155 Mo. A. 109,2134 Sw 
18. 


79. Indiana Limestone Co. v. 
Cuthbert, 126 Kan. 262, 267 P 983. 


80. Cass v. Smith, 146 Tenn. 218, 
240 SW 778. 


81. Massachusetts Bonding, etc., 
Co. v. Steele, (Tex. Civ. A.) 293 SW 
647. 


82. See cases infra this note. 


[a] Bonds construed to cover: 
(1) Lumber for concrete forms, when 
used. Nye-Schneider-Fowler Co. v. 
Bridges, 98 Nebr. 27, 151 NW _ 942, 
98 Nebr. 863, 155 NW 235. (2) Sacks 
for concrete, when not returnable. 
Nye-Schneider-Fowler Co. v. Bridges, 
supra. 


[b] Bonds construed not to cover: 
(1) Appliances and tools used. Nye- 
Schneider-Fowler Co. v. Bridges, 98 
Nebr. 27, 151 NW 942, 98 Nebr. 863, 
155 NW 235. (2) Opereting cost of 
machinery used. Nye-Schneider- 
Fowler Co. v. Bridges, supra. (3) 
Repairs on machinery used. Nye- 
Schneider-Fowler Co. v. Bridges, su- 
pra. (4) Rental of machinery. Nye- 
Schneider-Fowler Co. v. Bridges, su- 
Royal Indemn. Co. v. Day, etc., 
. 114 Oh. St.. 58, 150 NE 426, 44 
ALR 374. (5) Feed for horses used 


v. Smith, 146 Tenn. 218, 240 SW 778. 


83. Overton v. Corlett, 124 Kan. 
357, 282 P 713; Inman v. Nolan, (Mo. 
A.) 288 SW 1007. 


[a] Mlustration.—(1) Where the 
contract expressly excludes plumb- 
ing, heating, and electric wiring, pay- 
ment for such supplies is not se- 
cured by the bond. Overton v. Cor- 
lett, (129—Kanw 35:75 282) Biel eee) 
Payment for labor performed and for 
material used in extra work not con- 
templated by the contract is not se- 
cured. Inman v. Nolan, (Mo. A.) 288 
SW 1007. 


[b] Commingled accounts.—W here 
a materialman’s account of items 
furnished the contractor for the 
school work is sufficiently separate 
from items furnished the contractor 
for other work as to be identifiable 
the surety is liable for such items. 
Burton Mach. Co. v. National Sure- 
ty Co., (Mo, A.) 182, SW 801. 


84. Cass v. Smith, 146 Tenn. 218, 
240° SW VTS Salt) Lakes City Ba: 
of Education v. Wright-Osborn Co., 
49 Utah 453, 164 P 1033; Western 
Hardware, ete., Co. v. Maryland Cas- 
ualty Co., 105 Wash. 54, 177 P 703, 
131 PP 700: 


[a] Delivery.— Where material- 
man delivered sheet metal to a sub- 
contractor at his shop, where efficient 
molding machines could be had, to 
be shaped into forms necessary for 
constructing a school heating plant, 
the materialman could recover on the 
econtractor’s bond. Western Hard- 
ware, etc., Co. v. Maryland Casualty 
Co. 0b) Washi 54) 17 (Ps 7 Oo ne oie 
700. 


[b] Sheet metal, used in heating 
plant, is “provisions and supplies” 
within the protection of the bond. 
Western Hardware, etc., Co. v. Mary-: 
land Casualty Co., 105 Wash. 54, 177% 
Pes) ste =7.00), 


85. Reiff v. Redfield School Bad., 
OGM Arka 74 Ole tS We a VOR pmING c= 
Schneider-Fowler Co. v. Bridges, 98 
Nebr. 27, 151 NW 942, 98 Nebr. 863, 
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Insurance premium. An insurer’s claim for the 
premium is within the liability of the surety where 
the contract requires the insurance of the building 
and the bond is conditioned on the contractor sat- 
isfying all claims and demands incurred in the pros- 
ecution of the work,®® or, where by statute the 
bond is to protect all persons furnishing insurance 
premiums in furtherance of the work,*®? even though 
the bond itself does not. contain such provision.** 
But, where the insurance is not procured in compli- 
ance with the contract, the insurer’s claim for pre- 
miums is not within the liability of the surety.*®® 


The term “labor,” as used in statutes and bonds 
given in compliance therewith, is construed to be 
used in the general meaning as including all bodily 
or intellectual exertion done for a purpose other 
than the pleasure derived from the performance,°° 
and claims for debts incurred by the contractor for 
labor in the prosecution of the work,®! such as su- 
perintending the construction,®? or keeping laborers’ 
time,®? are protected. 


Money loaned or advanced to the contractor is not 
within a bond providing that the contractor shall 
pay all indebtedness incurred for labor and mate- 
rial for the construction of the school building.®* 
However, it has been said that a bond, the condi- 
tion of which is, that the contractor shall satisfy 
all claims and demands incurred for the [building], 
requires the surety to pay a loan made to the con- 
tractor,®® and, where the school authorities have paid 
back such loan, upon an order by the contractor, the 
surety on the contractor’s bond is chargeable with 
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such amount,°®® even though notes were given with the. 
order as collateral.®7 


[§ 558] (6) Liability and Obligation of Surety— 
(a) In General. General rules®* apply in determin- 
ing the nature and extent of the liability of the 
surety upon a bond of the character under consid- 
eration®? and with reference to matters terminat- 
ing and releasing his liability.1_ The liability of a 
surety is limited by the terms of his contract? and, 
in the case of a surety on a statutory bond, by the 
provisions of the statute.? The surety’s liability on 
a statutory bond is dependent upon the liability of 
the prineipal.# 


On completion of contract by surety. Where the 
surety undertakes to complete the work under an 
abandoned contract® it ceases to be a surety but 
becomes liable as the primary obligee.® 


[§ 559] (b) Termination and Release of Surety’s 
Liability—aa. In General. The rules as to the termi- 
nation and release of a surety’s liability generally’ 
apply to the termination and release of the liability 
of a surety on a contractor’s bond of the nature un- 
der discussion.* In so far as the surety is concerned, 
strict performance of the contract is necessary, in 
order to relieve it from lability on such ground.® 


[§ 560] bb. Invalidity of Principal Contract or 
Bond. Invalidity of the contract ordinarily does not 
defeat a recovery on the bond by materialmen,!® al- 
though the contrary has been held.t+' Thus the fact 
that the school board or officers were without au- 
thority to enter into the contract for construction of 


155 NW 235. 


[a] Materials actually used (Gi) 
are within the surety’s liability on 
the bond of a contractor (Reiff v. 
Redfield School Bd., 126 Ark. 474, 191 
SW 16), (2) although the directors 
refused to permit the surety to com- 
plete the building and expended more 
than was necessary in completing it 
(Reiff v. Redfield School Bd., supra). 


86. Building Contractors’ Limited 
Mut. Liability Ins. Co. v. Southern 
Surety Co., 185 Wis. 838, 200 NW 770. 


87. See statutory provisions; and 
eases infra this note. 
[a] “Insurance premium,” within 


such statute, is the consideration for 
the risk assumed, whether furnished 
by the insurance company or the 
money is paid by an insurance bro- 
ker for the contractor. Guaranteed 
Gravel, etc., Co. v. Attna Casualty, 
ete., Co., 174 Minn. 366, 219 NW 546. 


88. Guaranteed Gravel, etc., Co. v. 
Aitna Casualty, ete., Co., 174 Minn. 
366, 219 NW 546. ; 


[a] Reason for rule.—(1) Statu- 
tory rule of construction that the 
bond is to be construed in the light 
of applicable statutes applies. Guar- 
anteed Gravel, etc., Co. v. AXtna Cas- 
ualty, etc., Co., supra. (2) Construc- 
tion of bond and statute see supra § 
555. 


89. Travelers Ins. Co. v. Boyd, 194 
N. C. 430, 140 SE 31, 


90. Massachusetts Bonding, etce., 
Co. v. Steele, (Tex. Civ. A.) 293 SW 
647. 

“Labor” defined generally see 35 C. 
J. p 922. 


91. Massachusetts Bonding, etc., 


Co. v. Steele, (Tex. Civ. A.) 293 SW 
647. 


[a] Labor personally performed 
by contractor is not within the pro- 
tection of the bond. Massachusetts 
Bonding, ete., Co. v. Steele, (Tex. Civ. 
A.) 293 SW 647. 


[b] Services of subcontractor’s 
employee must be worth the amount 
demanded in order to be covered by 


the bond. Kongsbach vy. Casey, 66 
Wash, 643, 120 P 108. 

92. Massachusetts Bonding, etc., 
Co. v. Steele, supra. 

93. Massachusetts Bonding, etce., 
Co. v. Steele, supra. . 

94. In re Poisson, 194 N. C. 430, 
140 SE 31; Rockwell v. Keatley, 51 
Okl. 783, 152 P 449. 

95. National Loan, etc., Bank v. 


Gustafson, 157 S. C. 221, 154 SE 167. 


96. Caruthersville School Dist. No. 
18 v. McClure, (Mo.) 224 SW 831. 


97. Caruthersville School Dist. No. 
18 v. McClure, supra. 


98. See Principal and Surety §§ 
124-149. 
99. Wilcox Lumber Co. vy. Otter 


Tail County School Dist. No. 268, 103 
Minn. 43, 114 NW 262, 106 Minn. 208, 
118 NW 794. 


1. See infra §§ 560-568. 


2. Carr, etc., Co. v. Bussey Cons. 
Independent Dist., 187 Iowa 930, 174 


NW 780; Scranton School Dist. v. 
Hartford Casualty, etc., Co., 98 Pa. 
Super. 599. 


3. Queal Lumber Co, v. Anderson, 
(lowa) 229 NW 707. 


4. Wilmington Bd. of Public Edu- 
cation v. AXtna Casualty, etc., Co., 
(Del. Super.) 152 A 600. 


[a] Thus a surety on the bond of 
a contractor constructing a school 
building was not liable to the school 
commissioners, who paid a creditor of 
the contractor when they were under 
no obligation to do so. Tennessee 
Supply Co. v. Young, 142 Tenn. 142, 
218 SW 225. 


5. See infra § 605. 


6. Southern Surety Co. v. Eoff, 
(Tex. Civ. A.) 22 SW (2d) 964; South- 
ern Surety Co. v. Sealy Independent 
School Dist., (Tex. Civ. A.) 10 SW 
(2d) 786. 


[a] Thus a surety, completing a 
building contract and seeing a labor- 
er on the job and reaping the benefit 
of his services, is liable therefor ac- 
cording to the laborer’s contract. 
Southern Surety Co. v. Eoff, (Tex. Civ. 
A.) 22 SW (2d) 964. 


ge See Principal and Surety §§ 150- 


8. See cases passim §§ 560-568. 


9. Guaranteed Gravel, etc., Co. v. 
4itna Casualty, ete., Co., 174 Minn. 
366, 219 NW 546, 


10. Mississippi F. Ins. Co. v. 
Evans, 153 Miss. 635,-120 S 738; U.S. 
Fidelity, etc., Co. v. Burton Lumber 
Co., (Tex. Civ. A.) 221 SW 699 (error 
refused); Kerbow v. Wooldridge, 
(Tex. Civ. A.) 184 SW 746 (error re- 
fused). 


ll. Metz v. Warrick, 217 Mo. A. 
504, 269 SW 626; Southern Surety 
Co. v. Moores-Coney Co., 29 Oh. A. 
310, 1638 NE 575. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the building’? does not relieve the surety of lia- 
bility on the bond.t® Refusal of the school authori- 
ties to accept the bond when first tendered because 
of insufficient sureties does not terminate the lia- 
bility of the sureties then on it, where the con- 
tractor secured additional sureties;14 nor is the 
surety discharged by the fact that the contract pro- 
vides that the cashier of a bank may approve the 
bond, and such approval was not obtained, when the 
district accepted and acted upon the bond.'® . More- 
over, fraud in obtaining the bond does not relieve 
the surety of lability as to materialmen and labor- 
ers. 1 


[§ 561] cc. Change of Parties. The rule that 
consent of both contracting parties to the assignment 
of the contract is necessary, in order to release the 
surety,'’ apples to the assignment of a contract for 
the erection of a school building.1® Under the gen- 
eral rule that, if the surety has become liable for 
the performance of a particular contract by a part- 
nership, the subsequent dissolution of the partner- 
ship, before the completion of the contract, will not 
release the surety from liability for each of the 
former partners so far as that particular contract 
is concerned,1® where a partnership, contracting to 
erect a school building, is dissolved but the work is 
continued by one of the partners and material is 
furnished under an agreement with the partnership, 
the surety on the bond is not released from liabil- 
ity.”° 


[§ 562] dd. Alteration of Contract. Where’ the 
contract contains a provision for additions and al- 
terations, alterations and changes made pursuant 
to such agreement are binding upon the sureties 
unless they are so extensive and material as to 
amount to a departure from the original contract ;?4 
this is particularly true, where the bond contains a 
provision that the sureties shall not be released by 
any alteration which may be made in the terms of 
the contract or the work to be done under it.?? 
ther it has been held that the surety will not be re- 
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lieved, as to materialmen or laborers who did not 
participate in the alteration of the contract concern- 
ing which the bond was given,?* nor by a change 
in the contract, made after the execution and deliv- 
ery of the bond.?4 Where the bond contains a waiv- 
er by the surety of notice of alterations in the con- 
tract, agreed upon by the parties, such alterations 
do not discharge the surety.25 Where, subsequent to 
the knowledge that the contractor has assigned to a 
materialman future payments under the contract, 
the surety takes over the abandoned contract, the 
surety is thereby estopped to claim a release, by rea- 
son of the assignment being a material departure 
from the terms of the contract.2® The surety is not 
discharged by reason of the district’s consent to a 
judgment in favor of the claimant for a part of the 
claim.?7 


[§ 563] ee. Unauthorized Payments to Principal. 
Where the bond names the materialmen and labor- 
ers as obligees and is conditioned for the payment 
of claims for labor performed and materials fur- 
nished, the sureties are not discharged from labil- 
ity to persons furnishing labor and material by rea- 
son of the school authorities having made payments 
in violation of the bond,?* unless they knew of such 
violation at. the time of furnishing the material ‘and 
performing the labor.?® A provision requiring the 
school authorities to withhold payment from the 
principal of any money due or. to become due under 
the contract, where the school authorities have no- 
tice that any claim for labor performed or materials 
furnished remains unpaid does not apply to every 
claim remaining unpaid without regard to time or 
demand upon the part of claimants.*° 


[§ 564] ff. Neglect To Give Notice of Default to 
Surety. A delay in giving the notice of default, re- 
quired by statute,*1 does not discharge the surety 
where no injury resulted therefrom.*? 


[§ 565] gg. Payment or Discharge of Claim. <A 
claimant’s acceptance of a trade acceptance®*® or 


sureties were held not to have been 


12. Capacity to enter into con- 
struction contracts see supra § 505. 


IS. wluiSssissippi, of, -Ins. Co. Vv. 
Evans, 153 Miss. 635, 120,S 738. 

14. Kerbow v. Wooldridge, (Tex. 
Civ. A.) 184 SW 746 (error refused). 

15. Nye-Schneider-Fowler Co. v. 
Roeser, 103 Nebr. 614, 173 NW 605, 
104 Nebr. 389, 177 NW 750. 


Lose Mississippi “BY! Ins: *-Co:” -v. 
Evans, 153 Miss. 635, 120 S 738. 


17. See Principal and Surety § 154 
note 5. 

18. Multnomah County School 
Dist. No. 45 v. Hallock, 86 Or. 687, 169 
P1300, 


19. See Principal and Surety § 156 
note 25, 
, 20. U.S. Fidelity, etc., Co. v. Bur- 
tom Lumber Co., (Tex. Civ.-A.) 221 
SW 699. 

21. Independent School Dist. 
41 v. Sloan, (S. D.) 224 NW 182. 


[a] Alteration not material.—In- 
dependent School Dist. No. 41 v. Sloan, 
(S. D.) 224 NW 182. 


22. Independent School Dist. v. 
Sloan, (S. D.) 224 NW 182; U.S. Fi- 
delity, etc., Co. v. Cicero Smith Lum- 


No. 


ber Co., (Tex. Civ. A.) 290 SW 307. 


23. Cass v. Smith, 146 Tenn. 218, 
240 SW 778. 


24. Clatsop County School Dist. 
No. 30 v. Alameda Constr. Co., 89 Or. 
1325) 169" P5407, Y733- 


25. Peo. v. Morrison, 
216, 199 NW 689. 


26. U.S. Fidelity, etc., Co. v. El- 
liott, 70 Ind. A. 130, 128 NE 178. 


27. Sunset Lumber Co. v. Smith, 
95 Cal. A. 307, 272 P 1068. 


[a] Statute, providing that a 
guarantor is exonerated, except so far 
as he may be indemnified by the prin- 
cipal, if the creditor, without the 
guarantor’s consent, alters the origi- 
nal obligation of the principal, or by 
any act the creditor’s rights and rem- 
edies against the principal are sus- 
pended, does not apply to discharge 
the surety by reason of the district’s 
consent to a judgment in.favor of the 
materialman. Sunset Lumber Co. y. 
Smith, 95 Cal. A. 307, 272 P 1068. 


28. U.S. Fidelity, etc., Co. v. Cice- 
ro Smith Lumber Co., (Tex. Civ. A.) 
290 SW 307. 


But see Larkin v. Pruett Lumber 
Co., (Tex. Civ. A.) 209 SW 4438 (where 


228 Mich. 


released by a failure of the district 
to retain a specific percentage of the 
contract price for a specified time as 
required by the contract). 


29. U.S. Fidelity, etc., Co. v. Cice- 
ro Smith Lumber Co., supra. 


30. National Surety Co. v. Grant 
County Bd. of Education, 212 Ky. 475, 
279 SW 662. ’ 


[a] For example, there is no 
breach of the condition of such a bond 
where a difference arises between the 
contractor and a subcontractor as to 
the amount then due the subcontrac- 
tor for the work then done and the 
difference is settled between the con- 
tractor and subcontractor after a dis- 
cussion in the presence of the school 
board, and after an agreement has 
been reached, the amount found due 
the subcontractor on the order of the 
contractor was paid by the board di- 
rectly to the subcontractor and charg-~* 
ed to-the contractor. National Sure- 
ty Co. v. Grant County Bd. of Educa- 
tion, 212 Ky. 475, 279 SW 662. 


31. See infra § 571. 


32. Peo. v. Rosewarne, 247 Mich. 
22, 225 NW 590; Peo. v. Traves, 188 
Mich. 415, 154 NW 120. 


33. Standard Electric Time Co. v. 
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note** is no defense to his action on a bond given 
for his benefit. Assignment by a subcontractor to 
the person, by whom he was furnished labor and 
material, of a claim against the principal contrac- 
tor does not constitute payment of the latter’s claim, 
where nothing was received.?® The general rule 
that where the creditor is ignorant of the source 
of the money, he may apply the payment to an un- 
secured debt without discharging the surety, else- 
where treated in this work,?° applies to an appli- 
cation by a materialman of money received from 
the contractor constructing a heating plant for a 
school.?7 Where the bond, and the statute under 
which it was given, are broad enough to protect all 
persons who furnish labor and material for the 
prosecution of the work described in the contract,*® 
payment of one subcontractor is no defense as to 
the claim of another who furnished the labor and 
material to the first.2® A receipt by an unpaid claim- 
ant acknowledging payment of his claim, made in 
order to permit the contractor to obtain a release of 
the money held by the district for the payment of 
such claims, is a defense to an action against the 
surety by such claimant,*® provided of course, that 
the surety was thereby prejudiced.*! 


[§ 566] hh. Former Recovery on Bond. Where 
the bond is dual in character, in that it contains a 
provision securing the faithful performance of the 
contract and also secures payment of laborers, ma- 
terialmen, and subcontractors,*? the fact that the 


school district or other school organization has re-. 


covered on the first provision does not prevent re- 
covery by a subcontractor on the second provision,** 
provided such prior recovery did not exhaust the 
penalty of the bond.*+* 


[§ 567] ii. Discharge by Operation of Law. The 
surety is not discharged by reason of the insolven- 
ey of the contractor after an extension of time of 
payment,*> in the absence of a showing that pay- 
ment could have been made prior to the insolvency. *® 
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[§ 568] JJ. Garnishment. A judgment against a 
subcontractor, in an action in which the contractor 
was garnishee and concerning which an appeal is 
pending, is not a defense available to the contractor 
in a suit on his bond by the materialman.** 


[§ 569] (7) Rights of Surety. The school author- 
ities incur no lability to a surety by the fact that 
they make payments in accordance with the terms 
of the contract,4® notwithstanding they have been 
notified by the surety not to pay.t® Where the school 
authorities are required by the contract and bond to 
retain a percentage of the contract price as a re- 
serve for the protection of the surety and claimants, 
the school authorities will be lable to the surety 
where, with notice of outstanding claims, they fail 
to reserve such percentage,°® and pay the entire 
balance due to the contractor,®! or his assignee.®? 
The percentage retained under a provision of this 
character constitutes a fund to which the contrac- 
tor’s surety has the right to resort in the event he 
is compelled to pay debts due by the contractor to 
laborers and materialmen.°? This right does not 
arise until the contractor has completed the work 
which he agreed to do,°* or until the contractor 
has defaulted and the surety has been compelled to 
perform the work.®®> However, where the bond 
merely authorizes the architect in his discretion to 
retain a percentage of the price, there can be no 
recovery by the surety against the school authori- 
ties because of a failure to retain such percentage.*® 
The surety is not entitled to have retained funds 
prorated between claimants who have established 
statutory liens and those who have not done so.®7 
Further, the sureties cannot claim a right of sub- 
rogation in such a fund to the extent of the claims 
of laborers and materialmen discharged therefrom 
as against the rights of a bank to retain money paid 
to it by the school authorities under a contract by 
which the bank made advances to the contractor for 
the payment of claims for labor and materials and 
under which all payments by the school authorities 


Maryland Fidelity, etc., Co., 191 N. C. 
653, 132 SE 808. 


34 Burton Mach. Co. v. National 
Surety Co., (Mo. A.) 182 SW 801; 
Moore v. Builders’ Material Co., 192 
N. C. 418, 135° SE 113. 


fa] Failure to offer for cancella- 
tion does not defeat a recovery. Bur- 
ton Mach. Co. v. National Surety Co., 
(Mo. A.) 182 SW 801. 


35. Ryerson v. Schraag, 
229 NW 733. 


(lowa) 


36. See Principal and Surety § 178 
note 96. 
37. B. F. Sturtevant Co. v. Mary- 


land Fidelity, etc., Co., 92 Wash. 52, 
158 P 740, LRA1917C 630; Granite 
School Dist. Bd. of Education v. 
Southern Surety Co., (Utah) 287 P 332. 


38. See supra § 556. 


39. Ryerson v. Schraag, 
229 NW 733. 


40. Wisconsin Electric Sales Co. v. 
Maryland Fidelity, etc., Co., 191 Wis. 
645, 211 NW 670. 


41. See cases infra this note. 


{a] Insolvency of contractor.—A 
finding that a contractor’s surety was 


(Iowa) 


not prejudiced by an unpaid subcon- 
tractor’s receipt is error, where the 
receipt resulted in a settlement with 
the contractor who became insolvent. 
Wisconsin Blectric Sales Co. v. Fi- 
gouty etc., Co., 191 Wis. 645, 211 NW 


42. See supra § 540. 


43. Philip Carey Co. v. Maryland 
Casualty Co., 201 lowa 1068, 206 NW 
808, 47 ALR 495. 


44. Philip Carey Co. v. Maryland 
Casualty Co., Supra. 


45. Burton Mach. Co. v. National 
Surety Co., (Mo. A.) 182 SW 801. 


46. Burton Mach, Co. y. National 
Surety Co., supra, 


47. Southern California Electric 
Co. v: McDonald, 178 Cal. 386, 173 P 
760. 


48. 
v. Wurtz, 
664. 


49. New Amsterdam Casualty Co. 
v. Wurtz, supra. 


50. Maryland Fidelity, etc., Co. v. 
Claiborne Parish School Bd. 35 FE. 
(20), 376) [att 40) Be (a)r ore 


New Amsterdam Casualty Co. 
145 Minn. 438, 177 NW 


51. Maryland Fidelity, ete., Co. v. 
Claiborne Parish School Bd., 35 F. 
(2d) 376 [aff 40 F. (2d) 577]. 


52. Maryland Fidelity, etc., Co. v. 
Claiborne Parish School Bd., supra. 


53. Mississippi Ey ) TnS..@Connve 
Evans, 153 Miss. 635, 120 S 738. 


54 Mississippi F. CO. Rave 
Evans, supra. 


[a] A surety has no right to mon- 
ey which the contractor receives as 
the work progresses, in accordance 
with the contract. Mississippi F. Ins. 
Co. v. Evans, 153 Miss. 635, 120 S 788. 


55. See Mississippi F. Ins. Co. v. 
Evans, supra, 


56. Union Indemn. Co. v. Acme 
Blow Pipe, etc., Works, 150 Miss. 332, 
117 SE 2651. 


[a] Architect’s agreement with 
materialmen to withhold funds due 
the principal contractor to the amount 
of their claims is not binding on the 
board of education. Union Indemn. 
Co. v. Acme Blow Pipe, ete., Works, 
150 Miss. 332, 117 S 251. 


57. Metropolitan Casualty Ins. Co. 
Ce er (Tex. Civ. A.) 32 SW (2d) 


Ins. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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were deposited with the bank.°’ Where the con- 
tractor has defaulted in the performance of the con- 
tract, provisions of the contract relating to payment 
by the district to the contractor are made inopera- 
tive, so as to entitle the surety to have the mate- 
rialmen and laborers paid by he district out of 
such fund before being liable on the bond.®® 


[§ 570] (8) Remedies and Actions on Bond—(a) 
In General. A statutory remedy for the enforce- 
ment of a bond of the character under considera- 
tion is not exclusive, unless the statute expressly 
or impliedly so provides.®° <A statutory pro rata 
distribution of the money withheld by the owner,® 
is not a condition precedent to an action on the 
bond,®? and claimant need not exhaust the remedy 
against the school district as to. the funds with- 
held by it before proceeding on the bond.** Where 
no mechanie’s lien can be had as to a school build- 
ing,®* a statutory provision relating to recovery for 


58. New Amsterdam Casualty Co. 
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such liens cannot apply to a bond given as a sub- 
stitute for such lien.*® 


[§ 571] (b) Giving Notice, Furnishing Statement, 
or Piling Claim. The statutes frequently require the 
filing of a notice or statement of claim with a des- 
ignated official within a specified time, in order that 
an action on the contractor’s bond may be main- 
tained.®® A notice or statement need be given only 
when required by statute®’? and in compliance there- 
with.°8 In the absence of a contrary provision of: 
the statute, it may be furnished by claimant®® or by 
his attorney,’® or other agent.71. Where by statute 
the claim or statement must be verified,*? a certified 
claim not sworn to is insufficient.7? The time from 
which the designated period for giving the notice or 
statement begins to run depends upon the provi- 
sions of the various statutes.’* Thus it has been 
said that the time begins to run from the date of 
the furnishing of the last material,7° or, in the case 


pra). 


v. Wurtz, 145 Minn. 438, 177 NW 664. 


59. Texas Fidelity, etc., Co. v. Ros- 
enberg Independent School  Dist., 
(Tex. Civ. A.) 195 SW 298 [reh overr 
{Civ. A.) 196 SW 366]. 


60. See case infra this note. 


[a] In California (1) the remedy 
provided by Pub. Works Act (1919) is 
not exclusive (Sunset Lumber Co. v. 
Sriiths 05) Cal, ‘A230, (oie 1 EL06S9%, 
(2) but is cumulative of the rights 
given by Civ. Code Proc. § 1184 (Sun- 
set Lumber Co. v. Smith, supra). 


61. See statutory provisions. 


62. Sunset Lumber Co. v. Smith, 
95-Cal, A. 307, 272 P’ 1068. 


[a] Reason for rule.—If pro rata 
distribution is a condition precedent 
to an action on the bond, the statu- 
tory period for filing the claims would 
probably expire before such distribu- 
tion. Sunset Lumber Co, v. Smith, 95 
€al. A. 307, 272 P 1068. 


63. Sunset Lumber Co. v. Smith, 
95 Cal. A. 307, 272 P 1068. 


64. See Mechanics’ Liens § 20. 


65. Cooper v. Hardin, (Tex. Civ. 
ADeeato) Siw 500s" Warkin’ -v.. Pruett 
Lumber Co., (Tex. Civ. A.) 209 SW 
443. 


66. See statutory provisions; 
cases infra this note. 


[a] Mandatory.—Statutory provi- 
sion is mandatory. Francesconi v. 
Wall Lake:-Independent School Dist., 
204 Iowa 307, 214 NW 882; Perry 
Independent School Dist. v. Hall, 159 
Iowa 607, 140 NW 855; McGillivray 
v. Barton Tp. Dist., 96 Iowa 629, 65 
NW 974. 


[b] Condition precedent.—Miles v. 
Baley, 170 Cal. 151, 149 P 45; Mary- 
land Fidelity, etc., Co. v. Prassel Sash, 
etce., Co., (Tex. Civ. A.) 24 SW (2d) 
539; Crane Co. v. Adtna Indemn. Co., 
43 Wash. 516, 86 P 849. See Seattle 
Plumbing Supply Co. v. Maryland 
@asualty Co., 151 Wash. 519, 276 P 
552 (notice not timely filed is too late 
to validate the action). 


[c] Notice not jurisdictional. 
Granite School Dist. Bd. of Education 
v. Southern Surety Co., (Utah) 287 P 
332. 


[d] Limitation of recovery.—Un- 
der Code (1924) § 10308, providing 
that claims may be filed any time be- 
fore the end of thirty days immedi- 
ately following completion and final 
acceptance or any time after thirty 


and 


been paid and no action regarding 
such price is pending, a materialman, 


filing a claim more than thirty days. 


after final acceptance of the improve- 
ment, but withholding the contract 
price, cannot recover against the sure- 
ty in excess of the amount withheld 
in final payment. Perkins Builders’ 
Supply, ete., Co. v. Des Moines Inde- 
pendent School Dist., 206 Iowa 1144, 
221 NW 793. 


[e] Retroactive effect.—Statute, 
requiring filing of claims against a 
contractor on public work, is inappli- 
cable to claimants under contract and 
bond, executed prior to the statute’s 
effective date. AXtna Casualty, etc., 
Co. v. Woodward, (Tex. Civ. A.) 31 
SW (2d) 679. 


[f] Filing with wrong person.—A 
filing of the statement with the wrong 
person is not excused by the fact that 
the surety has knowledge thereof. 
Globe Indemn. Co. v. Wassman, 120 
Oh.-Sts2725 165 INE) 579: 


[g] Necessity and sufficiency of 
filing of bond.—(1) It is not necessa- 
ry that the bond have been filed prior 
to the furnishing of materials to the 
contractor (Wadsworth v. Whatcom 
County School Dist. No. 1, 7 Wash. 
485, 35 P 371), (2) and the fact that 
the bond is not filed until after plain- 
tiff has furnished materials is not 
prejudicial to him, if it is filed and 
plaintiff has knowledge thereof before 
bringing suit (Wadsworth v. What- 
com County School Dist. No. 1, su- 
pra). (3) The fact that a contrac- 
tor’s bond is not filed with the county 
auditor does not relieve a person fur- 
nishing materials to the contractor 
from the obligation of giving notice 
to the school district, where he has 
actual knowledge that the bond is in 
existence. Crane Co. v. Attna In- 
demn. Co., 43 Wash. 516, 86 P 849. 


[h] Statute as part of bond.—(1) 
The general rule that the contract and 
statute requiring a bond for the pro- 
tection of materialmen and laborers 
are to be read together applies so as 
to incorporate into the bond the stat- 
utory requirement of the filing of a 
claim within the designated time 
(Evans v. Shackelford, 64 Cal. A. 750, 
222 P 846; Francesconi v. Wall Lake 
Independent School Dist., 204 Iowa 
307, 214 NW 882; Maryland Fidelity, 
6lG COL wa brassel sash, | etc, Co:, 
(Tex, Civ. A.) 24 SW (2d) 5389), (2) 
and the fact that the bond affords 
protection, as the statute requires, 
does not change the rule (Fidelity, 
etc., Co. v. Prassel Sash, etc., Co., su- 


{i] Statutes as to the filing of lien 
claims do not apply. Mason City 
Nat. Bank v. Mason City Independent 
School Dist., 190 Iowa 25, 179 NW 
947; Burton Mach. Co. v. National 
Surety Co., (Mo. A.) 182 SW 801. 


67. American Guaranty Co. v. Cliff 
Wood Coal, ete., Co., 115 Oh. St. 524, 
155 NE 127; National Surety Co. v. 
Mansfield Lumber Co., 32 Oh. A. 146, 
167 NE 691. 


68. See cases infra this note. 


[a] _ Notice by subcontractor that 
he had furnished materials to the con- 
tractor is sufficient to sustain a claim 
for compensation. Peo. v. Connell, 
195 Mich. 77, 161 NW 844. 


[b] That verified statement was 
denominated ‘Notice to Withhold@” 
and complied with code did not make 
it insufficient under Pub. Works Act 
(1919), Code Civ. Proc. § 1184. Sun- 
set Lumber Co. v. Smith, 95 Cal. A. 
307, 272 P 1068. 


[ec] Copy of contract need not be 
attached. Haverford School Dist. v. 
idee ea Con 2 Pam Distirsécue@oe 


{[d] In Minnesota (1) since Gen. 
St. (1923) § 9705 is remedial and 
therefore is to be liberally construed 
(Ilg Electric Ventilating Co. v. Con- 
ner, 172 Minn. 424, 215 NW 675), (2) 
and only a substantial performance is 
necessary (Ilg Electric Ventilating 
Co. v. Conner, supra), (3) omission to 
specify in the notice as required by 
the statute the date of furnishing the 
last item is not a substantial defect 
(Ilg Electric Ventilating Co. v. Con- 
ner, supra). 


[e] Statement held _ sufficient.— 
Francesconi v. Wall Lake Independ- 
ent School Dist., 204 Iowa 307, 214 
NW 882; Cascade Lumber Co. v. Att- 
na Indemn,. Co., 56 Wash. 503, 106 P 
158 [foll Minneapolis Steel, ete., Co. 
v. Adtna Indemn. Co., 56 Wash, 699, 
106 P 160]. y 


69. Globe Indemn. Co. v. Wassman, 
120 Oh. St. 72, 165 NH 579. 


70. Globe Indemn. Co. v. Wassman, 
supra, 

71. Globe Indemn. Co. v. Wassman, 
supra. 

72. See statutory provisions. 

73. Francesconi v. Wall Lake In- 


dependent School Dist., 204 Iowa 307, 
214 NW 882. 


74. See statutory provisions, 
75. See cases infra this note, 
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of a defaulting contractor, from the time of the 
abandonment of the contract.7* Other statutes re- 
quire the notice before payment of claims,’* or with- 
ina designated time after completion of the work 
and final acceptance thereof,’* and since the pur- 
pose of the requirement is to fix a time limit beyond 
which the notice cannot be filed,7® and is not to 
place a time limit before which the filing of the no- 
tice is ineffectual,®® a notice by a materialman, aft- 
er completion of his work, but before the final ac- 
ceptance of the general contract work, is not in- 
valid.8! In the absence of statutory authorization, 
the filing of the claim during the trial is not timely.*? 


Estoppel and waiver. The surety may be estopped 
by representations of his agent from requiring com- 
pliance with the statutory requirement,®* or his dis- 
avowal of liability may waive the notice.** 


[§ 572] (c) Venue. An action by materialmen 
against the surety, contractor, and school district is 
properly brought in the county of the residence of 
the contractor and surety.®> 


[§ 573] (d) Time To Sue. Except as a statute 
may otherwise provide, the right of action of the 
materialman accrues upon the contractor’s breach 


fa] In Michigan prior to Pub. Acts 
(1927) No. 167, expressly providing 
that the time for giving notice shall] NW 546), 
run from the date of furnishing of 
the last material, 
struction given to Pub. Acts (1925) 


No. 384. Peo. v. Clark, 246 Mich. 373, 
224 NW 607 [foll Peo. v. Clark, 246 supra). 
Mich, 376, 224 NW 608]. ance” 


[b] Claim or statement not timely |, htceq Gravel, etc. 


filed.—Queal Lumber Co. v. Anderson, 


(lowa) 229 NW 707. Bae ORG Oc 


76. -Cass v. Smith, 146 Tenn. 218, : 
240 SW 778. contract is 
ae Gravel, etce., Co. 
77. See statutory provisions, etc., Co.,, supra). 


[a] In Michigan (1) under Comp. 79. 
L. (1915) § 14828, in effect providing | Co. v. 
that the school board must be given | 665, 
notice by a subcontractor before pay- 80 
ment of the claims, where funds re- Es 
main in the hands of the board at the 
time of the notice sufficient to pay 81. 
the claims the notice is timely (Peo. 
v. Rosewarne, 247 Mich. 22, 225 NW 
590; Peo. v. Traves, 188 Mich. 415, 
154 NW 120), (2) even though some 
claims have been paid (Peo. v. Traves, | Co., 


Der eCo: 
Wash. 
lis Steel, etce., 
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(Guaranteed Gravel, ete., Co. v. 4tna 87. 
Casualty, ete., Co., 174 Minn. 366, 219 
(2) so that the fact that]}Cal. A. 750, 222 P 846; Perkins Build- 
the bills for the work are not paid|ers’ Supply, etc., 
such was the con-|does not prevent running of the time |Independent School Dist., 
for the notice (Guaranteed Gravel, 
etc., Co. v. Adtna Casualty, ete., Coy 

(3) So the term 
does not mean formal accept- 
ance by the board in session (Guar- 
, Co. v. Attna Cas- 88 
supra), (4) although sl 
an act with an intention to receive 


Washington Monumental, etce., [b] 
Murphy, 81 Wash. 


Washington Monumental, etc., 
Co. v. Murphy, supra. 


Washington Monumental, 
Co. v. Murphy, supra; Cascade Lum- 

v. Attna Indemn. Co., 56 
503, 106 P 158 [foll Minneapo- 
Co. v. Aditna Indemn. 
56 Wash. 699, 106 P 160]. 
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of his contract** and where the time for bringing 
suit by, or on behalf of, a laborer or materialman 
is prescribed by statute, the action is barred when 
not begun before the expiration of such time.§7 
Some statutes require suit to be brought within a 
specified period after completion and final accept- 
ance of the work,**® or after the time for filing the 
claim.*® Such provisions are construed to con- 
template actual completion of the contract as the 
point from which the time begins to run®® rather 
than abandonment of the work by the contractor.®? 
The filing of an amended petition subsequent-to the 
time before which the action should not be brought 
is sufficient to make the bringing of the action not 
premature.” 


Bond for benefit of district and of materialmen. 
There is no right of action on a general contractor’s 
bond in favor of a materialman until the school au- 
thorities are fully protected on default and there 
remains in the penalty of the bond a surplus suffi- 
cient to satisfy at least a portion of the claims.°* 


Contractual limitation. A provision in the bond, 
not exceeding any statutory limitation, limiting the 
time for bringing suit is a valid®* contractual provi- 


Miles v. Baley, 170 Cal. 151, 
149 P 45; Evans vy. Shackelford, 64 


Des Moines 
206 Iowa 
1144, 221 NW 793; Southern Surety 
Co. v. Eoff, (Tex. Civ. A.) 22 SW (2d) 
“accept- | 964; Van Zandt v. Desdemona Inde- 
pendent School Dist.,. (Tex. Civ. As) 
283 SW 626. 


See statutory provisions. 
[a] Abandonment of contract and 


Co. Vv. 


the building as a compliance with the |noncompletion by the surety removes, 
required 
v. A0tna Casualty, 


(Guaranteed | the bar of the limitation statute. Na- 
tional Surety Co. v. Mansfield Lumber 
Co., 82 Oh. A. 146, 167 NE 691. 


Dispute.—A contract for the 
266, 142 P|construction of a school building is 
not finally settled, beginning running 
of limitation against the material- 
man’s action on the bond if a dis- 
pute exists regarding balance due the 
etc.,| contractor. Granite School Dist. Bd. 
of Education v. Southern Surety Co., 
(Utah) 287 P 332, 


[ec] Erroneous architect’s final cer- 
tificate, later corrected, is not the 
final settlement commencing running 


supra). ve 82. See case infra this note. of limitation against the material- 
78. See statutory provisions. [a] In Iowa prior to Code (1924) Se ag Von cee bonds / Gras 


[a] Subsequent acceptance by new 
board after voluntary acceptance of, 


the architect does not extend the time 
for filing claims. Union High School 
Dist. No. 400 v. Pacific Northwest 
Constr. Co., 148 Wash. 594, 269 P 809. 


[b] In California (1) the time of [b] 
completion, within Deering Gen. L. 
(1915), is the date the building is |or statement. 


School Dist., 
882. 


sum Lumber Co. v. Maryland Fidelity, 


even though at a later date the ‘con- 

tractor had to replace temporary fix- 84, 
tures (Fox-Woodsum Lumber Co. vy. 
Maryland Fidelity, etc., Co., supra). 279 SW 662. 


{c] In Minnesota (1) the term 85. Weslaco 
“after completion of contract’ in Gen, 
St. (1923) § 9705, requiring written 
notice of claim within ninety days 86 
after the completion of the contract 2 
and acceptance of the building, means 
“after completion of the building” 


§ 10309, providing that the court may 
permit a claim to be filed during the 
work prior to the final certificate of |}pendency of the action, 
could not be filed during the trial. ] ° [a] 
Francesconi v. Wall Lake Independent 
204 Iowa 307, 214 NW 


Secretary of school board is 
the proper official to receive the claim 
Francesconi 
turned over to the school authorities | Lake Independent School Dist., 204 90. 
and accepted as finished (Fox-Wood- | lowa 307, 214 NW 882. 


7 91. 
Se Baas cal” K. Bete Lae PTO). GD | 198 Glghg Indemn, Co, Wassman, 


National Surety Co. v. Grant 
County Bd. of Education, 212 Ky. 475, 92. 


Independent 
Dist. v. Pittsburgh Plate quae Co:, 
(Tex. Civ. A.) 7 SW (2d) 911 


National Roofing Tile Co. v. 
Macdonald, 94 Conn. 240, 108 A 726. 


Breach of contract see infra § 592. 


Southern Surety Co., supra. 
See statutory provisions. 


Action timely begun.—Sunset 
Lumber Co. v. Smith, 95 Cal. A. 307, 
272 P 1068. 


[b] Action not timely begun.— 
Puemetpsl) v. Weller, (Cal. A.) 294 P 


such claim 89. 


v. Wall 
Maltby v. Wade, 181 Misc. 148, 
227 NYS 90 [aff 230 NYS 839]. 


Massachusetts Bonding, ete., 
a, ¥. Steele, ((lex. (Cive A.) 276 SW 


American Surety Co. v. Alamo 
Iron He (Dex! *Ciye Ay) 29 8Sing 


(2d) 4 


93. nastee v. Wade, 131 Misc, 148, 
227 NYS 90 Laff 280 NYS 839]. 


94. Ideal Brick Co. Gentry, 191 
Nip 1Cpe i636) ne Le ie Si) 800; Scranton 
School District v. Hartford Casualty, 
etc., Co., 98 Pa. Super. 599. 


School 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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sion for the benefit of the surety®® who may there- 
fore waive it.°° A provision in the instrument lim- 
iting the time within which to sue to a period less 
than that prescribed by statute is void.?? 


[§ 574] (e) Who May Sue or Be Sued; Parties. 
In the absence of statute, the right to sue for the 
benefit of laborers or materialmen is dependent en- 
tirely upon the terms of the bond,®*® and in the ab- 
sence of a provision promising to pay laborers and 
materialmen, no such action can be maintained,®? 
although where such a provision exists, such an ac- 
tion is proper. Where the bond is for the benefit 
of laborers, materialmen, or subcontractors,? they 


may sue thereon,*? eyen though they are not named’ 


in the bond ;* and they may generally recover on 
the bond, where it appears that the contractor has 
either expressly agreed to pay their claims, or, where 
it clearly appears that such was the intention of 
the parties at the time of the execution of the bond,° 
even though not named in the bond.® It is some- 
times held that suit must be brought in the name 
of the district for the use of the laborer or mate- 
rialman.‘ The fact that the beneficial interest is 
not in the district* or that the district, if recovering, 
must account for the proceeds to another® is not a 
good defense. 


Assignment. Under the general rule that the 
right to enforce the obligation of a surety may be 
assigned,!° school authorities, to whom the claims 
have been assigned, may recover on the bond;1} 


{a] Reasonable limitation (1) of;v. Maryland Casualty Co., 201 Iowa | Beaver See Bd. of Education, 15 F. 
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and in some jurisdictions statutes authorize claim- 
ant to sue in the name of the obligee without an as- 
signment.+? 


Receiver. The receiver of an insolvent contractor 
cannot sue on his bond given for the protection of 
materialmen or laborers.t® Under a statutory pro- 
vision that persons severally lable on the same 
obligation or instrument, and sureties on the same 
or separate instruments, may all, or any of them, 
be included in the same action,!# a materialman may 
join the contractor and the sureties.!° 


- Action against school authorities. The addition 
of the school district or other school organization 
and the school board or officers, while not neces- 
sary,/® is not prejudicial,'” and, under a statutory 
provision that only one suit shall be brought, is 
proper.*® A bond for the protection of laborers and 
materialmen does not in itself impose liability upon 
the district,!® and when the district is joined in a 
suit by the laborers and materialmen, a nonsuit is 
properly granted as to it.?° 


[§ 575] (f) Process. Where a statutory notice by 
publication was given, failure to summon all parties 
interested in the usual way is not fatal.?! 


[§ 576] (g) Pleading and Evidence. In an action 
on the bond brought by, or for the use and benefit 
of, a laborer, materialman, or subcontractor, the 
petition, declaration, or complaint must state a cause 
of action.2”, In accordance with the general rule 


time within which action can be] 1063, 206 NW 808, 47 ALR 495; Metz| (2a) 31 


brought on additional contractor’s |v. Warrick, 217 Mo. A. 504, 269 SW 12. 


See statutory provisions. 


‘use of the others named. 


bond given school district is enforce- 
able. Scranton School Dist. v. Hart- 
ford Casualty, etc., Co., 98 Pa. Super. 
599. (2) Six months is a reasonable 
limitation. Scranton School Dist. v. 
Hartford Casualty, etc., Co., supra. 


95. Ideal Brick Co. v. Gentry, 191 
N. C. 636, 132 SE 800. 


96. Ideal Brick Co. v. Gentry, su- 
pra; Granite School Dist. Bd. of Ed- 
ucation v. Southern Surety Co., 
(Utah) 287 P 332. 

[a] Estoppel.—Where such exten- 
sion has been granted, the surety can- 
not shift his position so as to escape 
the liability assumed. Granite 
School Dist. Bd. of Education v. 
Southern Surety Cos, (Utah) 237 oP 
332. 

97. Smith, etc., Co. v. Carlsted, 165 
Minn. 313, 206 NW 450. 

98. Reiff v. Redfield School Bd., 126 
Ark. 474, 191 SW 16. 

99. Reiff v. Redfield School Bd., 126 
Ark. 474, 191 SW 16; Massachusetts 
Bonding, Ol, CORN: ‘Hoffman, 34 Ga. 
A. 565, 130 SE 375; Adtna Casualty, 
etc., Co. v. Leathers, 838 Ga. A. 444, 126 
SE 881. 

1. Jefferson County Bd. of Educa- 
tion v. Union Indemn. Co., 218 Ala. 
632, 119 S 837; Union Indemn. Co. v. 
Riley, 169 Ga. 229, 150 SE 216; N. O. 
Nelson Co. v. Stephenson Co Chex: 
Civ. A.) 168 SW 61 

{a] Action by wennot Officers, su- 
ing for themselves and others, is in 
effect a suit by the district and for the 
Union In- 
demn. Co. v. Riley, 169 Ga. 229, 150 SH 
216. 


2. See supra § 556. 


3. Reiff v. Redfield School Bd., 126 
Ark. 474,191 SW 16; Philip Carey Co. 


626; Pickel Stone Co. v. McClinton, 177 
Mo. A. 494, 160 SW 833; Maltby v. 
Wade, 131 Misc. 143, 227 NYS 90 [aff 
230 NYS 839]; R. Connor Co. v. Aitna 
Indemn. Co., 136 Wis, 13, 115 NW 811. 


[a] Statutes in some jurisdictions 
expressly so provide. Philip Carey 
Co. v. Maryland Casualty Co., 201 
Iowa 10638, 206 NW 808, 47 ALR 495; 
aphes v. Bryan, 64 Iowa 561, 21 NW 

{b] In Louisiana (1) although it is 
the duty of the district to institute 
proceedings un'der Act (1912) No, 167 
for settlement of claims against the 
bond in concurso (Hood v. Tangipahoa 
Parish School, 210 Fed. 3884), (2) 
where the school authorities have not 
done so, the subcontractors having 
claims may do so (Hood vy. Tangipa- 
hoa Parish School, supra). 


4 Philip Carey Co. v. Maryland 
Casualty Co., 201 Iowa 1063, 206 NW 
808, 47 ALR 495. 


5. Standard Electric Time Co. v. 
Maryland Fidelity, etc., Co., 191 N. C. 
653, 1382 SE 808. 


6. Standard Electric Lime Co. v. 
Maryland Fidelity, ete., Co., supra. 


7. Hannah vy. Lovelace-Young Lum- 
ber Co., 159 Ga. 856, 127 SE 225. 


[a] Statutes in some jurisdictions 
expressly so provide. St. Louis Public 
Schools v. Woods, 77 Mo. 197; Eau 
Claire-St. Louis Lumber Co. v. Banks, 
136 Mo. A. 44, 117 SW 611. 


8. Chicago Bd. of Education v. 
Aitna Indemn. Co., 159 Ill. A. 319. 


9. Chicago Bd. of Education v. 
AMtna Indemn. Co., supra. 


10. See Principal and Surety § 341 
note 1. 


ll. Hartford <Acc., ete, Co. v. 


[a] Express provision in bond that 
it might ‘be assigned by the obligee 
to subcontractors, materialmen, and 
laborers,” etc., could neither super- 
sede nor subtract from such statutory 
provision. National Roofing Tile Co. 
v. Macdonald, 94 Conn. 240, 108 A 726. 


13. Cass v. Smith, 146 Tenn. 218, 
240 SW 778 


14. See atatatoee provisions. 


15. Sunset Lumber Co. v. Smith, 
95 Cal. Av 30%, 272 P1068: 


16. Sunset Lumber Co. v. Smith, 
supra. 


17. Sunset Lumber Co. v. Smith, 
supra. 


18. Weslaco Independent School 
Dist. v. Pittsburgh Plate Glass Co..,. 
(Tex: Giv.cADe TS We Cid) eons 


19. American Surety Co. v. Doug- 
las County School Dist. No. 64, 117 
Nebr. 6, 219 NW 583. 


20. Standard Electric Time Co. v. 
Maryland Fidelity, ete., Co., 191 N. Cc. 
653, 132 SE 808. 


21. Union Indemn. Co. v. Acme 
Blow Pipe, etc., Works, 150 Miss. 332, 
117 S 251. 


22. American Surety Co. v. Alamo 
ie Works, (Tex. Civ. A.) 29 SW (2d) 


{a]’ Allegations held sufficient: (1) 
Generally. 
Smith, 95 Cal. A. 307,272) P1068" 
Union Indemn. Co. v. Riley, 169 Ga. 
229, 150 SH 216. (2) Complaint con- 
taining verified notice to withhold. 
Sunset Lumber Co. v. Smith, supra. 


[b] Declaration, petition, or com- 
plaint held insufficient.—(1) A peti- 
tion for the use of materialmen and 
laborer against a surety on the bond 


Sunset Lumber Co. v. 
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that in an action of debt upon a bond defendant may 
put in issue the execution of the bond by a plea of 
non est factum,”* in order for a materialman to raise 
the issue of due execution and delivery of the bond 
on which he sues, he must plead non est factum.** 
A defense that the action was prematurely brought 
should be raised by a plea in abatement.”°® 
Where the answer 
admits that the school district is duly organized as 
a public corporation, such admission admits that the 
district is a state ageney, to which the statutory 
bond as a substitute for liens applies.?* 
bond is required for the protection of materialmen 
and laborers,?> the contractor’s denial of liability 
to any one other than the school authorities is 
sham,”® and ineffective to refute allegation of obli- 


tive defenses must be pleaded.® 


gation to materialmen.®° 
Presumptions. 


not expressly obligated to material- 
man and laborers. Durden vy. Ameri- 
can Surety Co., 40 Ga. A. 705, 151 SE 
408. (2) A petition for the use of a 
materialman against a surety on the 
contractor’s bond, which did not con- 
form to the statute (Massachusetts 
Bonding, etc., Co. v. Hoffman, 34 Ga. 
A. 565, 130 SE 375; United Supply 
Co. v. U. S. Fidelity, ete., Co., 32 Ga. 
A. 472, 123 SE 907), (8) which pro- 
vided that the right of action should 
accrue only to the obligee (Massachu- 
setts Bonding, etc., Co. v. Hoffman, 
supra). 

[c] Necessity of particular allega- 
tions: (1) Statute of limitations must 
be pleaded. Edwards Mfg. Co. We 
Southern Surety Co., (Tex. Civ. cA) 
283 SW 624. (2) The complaint need 
not allege that the action is timely 
begun. Ideal Brick Co. v. Gentry, 191 
N. C. 636, 132 SE 800. (8) Itemized 
Jabor claims must be stated. Massa- 
chusetts Bonding, ete., Co. v. Steele, 
(Tex. Civ. A.) 276 SW 470. (4) That 
the action of the school trustees in 
failing to obtain a proper bond was 
wilfully wrong must be _ pleaded. 
Sailling v. Morrell, 97 Nebr. 454, 150 
NW 195. 


{d] Exhibits.—Plans or specifica- 
tions referred to in the contract are 
not parts of the contract in such sense 
as to require that they should be filed 
as exhibits, with a complaint. Wil- 
liams v. Markland, 15 Ind. A. 669, 44 
NE 562. 

23. See Bonds § 190. 


24, American Surety Co. v. Alamo 
Iron Works, (Tex. Civ. A.) 29 SW 
(2d) 493. 

25. American Surety Co. v. Alamo 
Tron Works, supra. 


26. Burton Mach. Co. v. National 
Surety Co., (Mo. A.) 182 SW 801. 


[a] Rule applied.—That damage 
resulted to the surety from an exten- 
sion of time, by reason of acceptance 
of notes from the contractor, is a de- 
fense to be pleaded. Burton Mach. 
Co. v. National Surety Co., (Mo, A.) 
182 SW 801. 


[b] Limitations.—An answer al- 
leging plaintiff's petition was ’filed 
more than one year after acceptance 
of the building raised defense of stat- 
utory limitation. National Surety Co. 
vy. Mansfield Lumber Co., 32 Oh. A. 
146, 167 NE 691. 


27. Sunset Lumber Co. v. Smith, 95 
GaAlAs lene LUGS. 


28. See supra § 551. 


Notes given by the contractor will 
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Where the 


surety.°? 


[§ 576 


not be presumed to have been given in payment so 
as to discharge the surety.*? 
thorities undertake to complete an abandoned con- 
tract, it will be presumed that the materials were 
bought in the open market,®? and that the laborers 
were paid at going wages.°° 


Burden of proof. In an action for failure to re- 
quire the bond the plaintiff has the burden of show- 
ing that the material was sold to the school authori- 
ties,*+ that it was actually used for school purposes,?* 
and that the failure of the school authorities to ob- 
tain a proper bond was wilfully wrong.?® 
den of proving affirmative defenses rests upon the 


Where the school au- 


The bur- 


Admissibility and sufficiency of evidence. The 
rules of evidence obtaining in eivil actions general- 


ly®8 are applicable in determining the admissibil- 


29. 
Alameda Constr. Co., 87 Or. 132, 
P 507, 788. 


30. Clatsop County School Dist. v. 
Alameda Constr. Co., supra. 


31. Burton: Mach. Co. v. National 
Surety Co., (Mo. A.) 182 SW 801. 


82. Maryland Casualty Co. v. Hagle 
River Union Free High School Dist., 
188 Wis. 520, 205 NW 926. 


33. Maryland Casualty Co. v. Eagle 
River Free Union High School Dist., 
supra. 


34 Austin v. Ransdell, 207 Mo. A. 
74, 230 SW 334. 


35. Austin v. Ransdell, supra. 


36. Sailling v. Morrell, 97 Nebr. 
454, 150 NW 195. 


37. Burton Mach. Co. v. National 
Surety Co., (Mo. A.) 182 SW 801. 


[a] Rule applied.—The surety must 
prove the defense of damage from 
the extension of time, resulting from 
taking notes from the _ contractor. 
Burton Mach. Co. v. National Surety 
Co., (Mo. A.) 182 SW 801. 


[b] Improvident completion of 
work is a matter to be proved by the 
surety. Maryland Casualty Co. v. 
Eagle River Union Free High School 
Dist., 188 Wis. 520, 205 NW 926. 


Clatsop County School earey 


38. See Evidence § 89 et seq. 
39. See cases infra this note. 
[a] Evidence held admissible.— 


That the surety ona contractor’s bond 
received consideration for the bond, 
recognized liability thereon, and in- 
structed the district respecting the 
completion of the building on the con- 
tractor’s default is admissible to es- 
tablish due execution and delivery of 
bond. American Surety Co. v. Alamo 
ree Works, (Tex. Civ. A.) 29 SW (2d) 
93. 


[b] Evidence held inadmissible.— 
(1) Where the statutory requirement 
of a certified copy of the bond and 
contract does not apply because of 
lack of possession of the original pa- 
pers (Southern Surety Co. v. Eoff, 
(Tex. Civ. A.) 22 SW (2d) 964), (2) 
mere notice to produce the original 
bond and contract does not render sec- 
ondary evidence thereof admissible 
(Southern Surety Co. v. Eoff, supra). 
(3) Evidence as to why the school 
board did not formally accept the 
building is inadmissible as trivial. 
Guaranteed Gravel, etc., Co. v. Attna 
Casualty, etc., Co., 174 Minn. 366, 219 
NW 546. (4) Where a contractor’s 


ity®® and weight and sufficiency*® of the evidence 


surety admitted the execution of the 
contract and bond and alleged changes 
after the execution of the contract, 
evidence of the changes before such 
execution, but after bond was exe- 
euted. Clatsop County School Dist. 
No. 30 v. Alameda Constr. Co., 87 Or. 
P32) 169s DOr tss. 


40. See cases infra this note. 


[a] Evidence sufficient for jury.— 
Massachusetts Bonding, ete., Co. v. 
Steele, (Tex. Civ. A.) 293 SW 647. 


[b] Evidence insufficient for jury. 
—Massachusetts Bonding, ete., Co. v. 
Steele, (Tex. Civ. A.) 293 SW 647. 


[c] Discharge of surety.—(1) Evi- 
dence held to sustain finding that the 
materials furnished were used in the 
construction of the school, precluding 
release of the sureties on the contrac- 
tor’s bond. U.S. Fidelity, etc., Co. v. 
Cicero Smith Lumber Co., (Tex. Civ. 
A.) 290 SW 3807. (2) Evidence held 
insufficient to show that a_ school 
board, suing the surety on the build- 
ing  contractor’s bond, voluntarily 
paid any claims for the labor and ma- 
terials within the condition of the 
bond discharging the surety. Na- 
tional Surety Co. v. Grant County Bd. 
of Education, 212 Ky. 475, 279 SW 


a. 


_[d] | Notice.—(1) Evidence that no- 

tice of a claim for material, mailed 
to a public contractor’s surety, 
reached it in time shows proper serv- 
ice. JIlg BHlectric Ventilating Co. v. 
Conner, 172 Minn. 424, 215 NW 675. 
(2) Evidence held sufficient to show 
that the notice was filed in the manner 
required by statute (McecClintie-Mar- 
shall Co. v. New Bedford, 239 Mass. 
216, 131 NE 444), (3) although the 
chairman of the committee did not 
remember whether he had actually 
had the paper in his hand, and the 
master was unable to find that the 
statement mailed to the chairman was 
in fact filed by him (McClintic-Mar- 
shall Co. v. New Bedford, supra). 


[e] Reasonable cost of completion. 
—Evidence of amount expended to 
complete abandoned contract is suffi- 
cient to prove reasonable cost, in the 
absence of contrary evidence. Mary- 
land Casualty Co. v. Hagle River Un- 
ion Free High School Dist., 188 Wis. 
520, 205 NW 926. 


{f{] Time of completion.—(1) Evi- 
dence held sufficient to show that the 
building was not completed ninety 
days before the service of the statu- 
tory notice. Guaranteed Gravel, etc., 
Co. v. Adtna Casualty, ete., Co., 174 
Minn. 366, 219 NW 546. (2) Evidence 
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in an action of the kind under discussion. 


[§ 577] (h) Trial. In an action tried before a 
jury, questions of fact are to be submitted to it.41 
That a construction superintendent ceased work 
before the completion of a school building, after 
working less than the period for which he “claimed 
the agreed compensation, does not authorize a di- 
rected verdict against him in an action on the con- 
tractor’s bond.*? 


[§ 578] (i) Interest and Damages. Interest has 
been allowed against the surety,*® even though there 
is no provision in the bond for it.t4 Liquidated 
damages are not recoverable where no plea supports 
the claim.*® 


[§ 579] (j) Costs. Where claimants have filed 
separate petitions, it is improper to charge them with 
the expenses of a eross bill filed in their behalf by 
the school authorities.*® 


[§ 580] (k) Attorney’s Fees. In accordance with 
the general rule, considered elsewhere in this work,*? 
in the absence of a contract,*® or statutory provi- 


held sufficient to sustain the finding 51. Garrett v. 
that the work was completed on the| Lumber Co., 
date of completion of such work, as] 320. 
respected the time for filing subcon- 5a. Cassy. 
tractor’s claims. McClintic-Marshall 240 Sw 778 
Co. v. New Bedford, 239 Mass. 216, 131 : 
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G. 
(Tex. biv. A.) 163 SW 


Smith, 146 Tenn. 218, 


[56 C.J.] 518 


sion,*® permitting recovery of attorney’s fees, no lia- 
bility for such attaches to the surety.°° Nor is there 
any liability for attorney’s fees incurred in defend- 
ing a suit in which the party has no interest.°t 
Where the school authorities file a cross bill in be- 
half of claimants who have previously filed sepa- 
rate petitions, such claimants should not be: charged 
with attorney’s fees resulting from the cross bill.®? 


[§ 581] 6. Implied Contract. A school district 
may, In a proper case, become lable upon an implied 
contract within the scope of its corporate powers.°* 


[§ 582] 7. Invalid, Ultra Vires, or Illegal Con- 
tracts—a. In General. A contract which is void,°* 
as by reason of the fact that it is not executed in 
compliance with statutory requirements,®® or is in 
excess of the power of the district, or board, or of- 
ficers,°® imposes no liability upon the district or 
other local school organization. But while it has 
been held that there cannot be an implied contract 
so as to legalize a contract which is ultra vires and 
void,°” and while as a general rule there can, where 
there has been no attempt to comply with the stat- 


McAdams | hunt, 94 Ark. 583, 127 SW 968; A. 
H. Andrews Co. v. Delight Special 


School Dist., 95 Ark. 26, 128 SW 361; 


Conn.—Lucier v. Norfolk, 99 Conn, 
686, 122 A 711. 


NE 444. 


{g] Compliance of work or mate- 
rials with contract.—Evidence held 
sufficient. Handelan v. Smee School 
Dist. No. 4, 38 S. D. 29, 159 NW 888. 


41. Burton Mach. Co. v. National 
Surety Co., (Mo. A.) 182 SW 801. 

42. Massachusetts Bonding, etc., 
Co. v. Steele, (Tex. Civ. A.) 293 SW 
647. 

43. McClintic-Marshall Co. v. New 


Bedford, 239 Mass. 216, 131 NE 444; 
Mississippi F. Ins. Co. v. Evans, 153 
Miss. 635, 120 S 738; Granite School 
Dist. Bd. of Education v. Southern 
Surety Co., (Utah) 287 P 332. 


[a] Period running.—(1) Subcon- 
tractors, whose claims became due be- 
fore suit was brought on the bond, 
were entitled to interest on the 
amounts due them from the time the 
amounts became due under their con- 
tracts (McClintic-Marshall Co. v. New 
Bedford, 239 Mass. 216, 131 NE 444), 
(2) and other subcontractors to the 
interest from the date of the filing of 
their intervening petitions (McClintic- 
Marshall Co. v. New Bedford, supra), 
(3) and not from the date of the filing 
of the bill of complaint (McClintic- 
Marshall Co. v. New Bedford, supra). 


44, Mississippi F. Ins. Co. v. Evans, 
153 Miss. 635, 120 S 738. 


45. American Surety Co. v. Alamo 
Iron Works, (Tex. Civ. A.) 29 SW (2d) 
493. 


46. Cass v. Smith, 146 Tenn. 218, 
240 SW 778. 


47. See Principal and Surety § 149. 


48. Mississippi F. Ins. Co. v. Evans, 
153 Miss. 635, 120 S 738. 


49. See statutory provisions. 


[a] Cost bill.—Where the statute 
permitting attorney’s fees does not 
require the filing of a cost bill, at- 
torney’s fees are allowable without 
such bill. Sunset Lumber Co. v. 
Smith, 95 Cal. A. 307, 272 P 1068. 


50. Mississippi F. Ins. Co. v. 
Evans, 153 Miss. 635, 120 S 738. 


[56 C. J.—33] 


[a] Proper procedure is to require 
each litigant to compensate his own 
attorney, as in consolidated cases. 
Cass v. Smith, 146 Tenn. 218, 240 SW 
T78. 


53. Mountjoy v. Cheyenne County 
High School Dist., 78 Colo. 162, 240 P 
464, 465 [cit Cyc]; Norris v. Windsor 
School Dist. No. 1, 12 Me. 293, 28 AmD 
182; McClure v. Tipton School Dist., 
79 Mo. A. 80; Criswell v. Everett 
eee Dist. No. 24, 34 Wash. 420, 75 
P 984, 


[a] Wrongful appropriation of the 
property by the officers does not affect 
the rule. McClure v. Tipton School 
Dist., 79 Mo. A. 80. 


Implied contract in case of ultra 
vires or unauthorized contract see in- 
fra § 582 


54. Fluty v. School-Dist. No. 11, 
49 Ark. 94, 4 SW 278; Twin Falls 
County School Dist. v. Twin Falls 
County Mut. F. Ins. Co., 30 Ida. 400, 
164 P 1174; Criswell v. Everett 
School Dist. No. 24, 34 Wash. 420, 
75 P 984. 


Fa] Rule applied.— Where a school 
insurance contract is void as being 
between a district and a mutual in- 
surance company, the contract af- 
fords no basis for recovery by the 
district. Twin Falls County School 
Dist. v. Twin Falls County Mut. F. 
Ins. Co., 30 Ida. 400, 164 P 1174. 


55. Strauch v. San Mateo Junior 
College Dist., 104 Cal. A. 462, 286 P 
aby (Sie Keeler v. Sheridan County 
Sy Dist. No. 3, 62 Mont. 356, 205 
P ie 


[a] Rule applied.—(1) Where the 
statutory provision for notice or call 
for bids (Strauch v. San Mateo Jun- 
ior College Dist., 104 Cal. A. 462, 
286 P 173), (2) or for bids (Strauch 
v. San Mateo Junior College Dist., 
supra), is not complied svith, no con- 


tractual liability attaches to the 
school district. 
56. Ark.—Rural Special School 


Dist. No. 50 v. Dardanelle First Nat. 
Bank, 173 Ark. 604, 292 SW 1012; 
Waldron First Nat. Bank v. Whisen- 


Miss.—J. M. Thompson v. Lamar 
County Agricultural High School, 117 
Miss. 621, 78 S 547 [overr sugges- 
tion of error 76 S 631]. 


Oh.—State v. Perrysburg Tp. Bd. 


of Education, 35 Oh. St. 519; State 
Veerreed, 10 Oh. (Cir (Ct. 294, 6 Oh. 
Cir. Dec. 550: 

Pa.—Mest v. Earle Tp. School 


Dist., 2 Woodw. 257. 


Wash.—Criswell v. Everett School 
Dist. No. 24, 34 Wash. 420, 75 P 984. 


[a] Other statement.—A person 
who makes an unauthorized contract 
does so at his own risk. Keeler v. 
Sheridan County School Dist. No. 3, 
62 Mont. 356, 205 P 217. 


[b] iability on covenants.—A 
school district is not liable on cov- 
enants of warranty contained in a 
deed executed without authority by 
county officers conveying a _ school 
site which had been deeded to the 
district under a conditional limita- 
tion which had been abandoned for 
school purposes. Stewart v. Blain, 
(Tex. Civ. A.) 159 SW 928. 


57. Cal.—Reams v. Cooley, 171 
Cal. 150, 152 P 2938, AnnCasi9i7A 
1260; ,Strauch v. San Mateo Junior 
rep eee Dist., 104 Cal. A. 462, 286 P 


Me.—Jordan v. Lisbon, etc., School 
Dist. No. 3, 38 Me. 164. 


Mo.—Metz v. Warrick, 217 Mo. A. 
504, 269 SW 626. 


N. D.—Henderson vy. Long Creek 
School Dist. No. 2, 41 N. D. 640, 171 
NW 825. 


Pa.—Kreusler v. McKees 
Borough School Dist., 
100 A 821. 


Wash.—Criswell v. Everett School 
Dist. No. 24, 34 Wash. 420, 75 P 984. 


W. Va.—Daugherty v. Philippi 
Dist. Bd. of Education, 86 W. Va. 
522, 103 SE 406. 


[a] Rule applied: Construction 
contract. Jordan v. School Dist. No. 
38, 38 Me. 164; Criswell v. Everett 


Rocks 
256 Pa. 281, 


Bit (56 C.d.] 


utory requirements in the making of a contract, be 
no recovery upon quantum meruit for the value of 
articles furnished or labor performed,°’* at least 
where the goods are tangible and may be recov- 
ered;°* in some jurisdictions a recovery is permit- 
ted, where the contract is within the scope of the 
powers of the school authorities.°° While no imphed 
contract to pay for supples and apparatus unlaw- 
fully purchased on credit arises from their receipt 
and use by the district,°* where purchase on credit 
is not unlawful and the credit of the school author- 
ities was pledged, and benefit received with knowl- 
edge of the pledge, recovery will not be denied.°? 


Recovery back of property. Where property fur- 
nished under a void contract can be removed with- 
out injury to other property of the district, it may 
.be recovered,®* but if the property cannot be so 
removed, the contractor has been held to be without 
remedy.°* Equity will not permit a contractor to 
remove a schoolhouse to pay a balance of only a small 
fraction of the contract price.®® 


Recovery back of payments. Where money has 
been illegally paid on a void contract, the district or 
other local school organization may maintain an ac- 


School Dist. No. 24, 34 Wash. 420, 


75 P 984 


58. Cal.—Strauch v. San Mateo 
Junior College Dist., 104 Cal. A. 462, 
286 Pel73 


[b] 
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iraoting Co., 160 Minn. 293, 199 NW 


Assumption 
Where the contractor has been en- 
joined from completing the contract 
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tion for the recovery of such money.°* After a 
school district contract has been fully performed by 
both parties, money paid or advanced under such 
contract cannot be recovered back®* in the absence 
of fraud,*® corruption,®® collusion,’® bad faith," or 
overpayment,’? even though the contract is against 
public policy by reason of being made by an officer 
with a personal interest therein,’* or is illegal and 
void.?* <A school district may, through its proper 
board or officers, maintain an action of assumpsit 
for money had and received, to recover money 
wrongfully paid out by one of its officers or agents.*” 


Statutory validation. A contract void by reason 
of contravening the constitution cannot be validated 
by a statutory provision that the validity of the con- 
tract may be questioned only in an injunction suit 
instituted within a certain time.’® 


[§ 583] b. Presumption of Validity. The acts or 
contracts of schoolboards or officers within the scope 
of their authority and in the performance of their 
statutory duties are presumed to be valid and bind- 
ing on the district.77 But when their acts are not 
expressly authorized by statute, no such presumption 
arises,’® and the burden is on the party relying upon 


[a] Beason for rule.—In applying 
equitable relief in a contractor’s ac- 
tion against a school district to re- 
cover benefits received by it in ex- 
cess of its constitutional debt limits, 


of contract.— 


Ind.—Union Nat. Bank v. Frank- 
lin School Tp., 31 Ind. A. 699, 68 NE 
328; Lincoln School Tp. v. American 
School Furniture Co., 31 Ind. A. 405, 
68 NE 301. 


Oh.—Knowlton vy. Johnstown Bad. 
of Education, 31 O. C. A. 177. 


Okl.—Superior Mfg. Co. v. Kiowa 
County School Dist. No. 63, 28 Okl. 
293, 114 P 328, 37 LRANS 1054. 


Pa.—In re Sykesville Borough, 91 
Pa. Super. 335. 


Tex.—Andrews v. Curtis, 
Civ. A. 678, 22 SW 72. 


[a] Thus (1) where statutes re- 


aA MNebse 


quire that ee contract be written’ 


(see supra 536), (2) recovery can- 
not be a on a quantum meruit 
(Metz v. Warrick, 217 Mo. A. 504, 269 


SW 626; Perkins v. Ridgeway Tnde- 
pendent School Dist., 99 Mo. A. 483, 
74 SW 122). 


59. Clark v. Iroquois County Dist. 
No. 1, 78 Ill. 474; Union Nat. Bank 
vy. Franklin School Tp., 31 Ind. A. 


699, 68 NE 328; Andrews v. Curtis, 
2 Tex. Civ. A. 678, 22 SW 72. 
60. Greeson Mfg. Co. v. County 


Ba. of Education, O17 Alain OGD; 20 ay 
S 163; Williams v. National Con- 
tracting Co., 160 Minn. 293, 199 NW 
919; Kreatz vy. St. Cloud School Dist., 
79 Minn. 14, 81 NW_ 533; Andrews 
v. Otter Tail County School-Dist. No. 
4 37 Minn. 96, 33 NW 217;, Grant 
v. Bayonne Bd. of Education, (N. J. 
Sup.) 136 A 713; Rowell v. Tunbridge 
School-Dist., 59 Vt. 658, 10 A 754 (de 
facto committee). 


[a] Rule applied.—(1) Where no 
competitive bidding, as required by 
law, was had, the district must pay 
for the reasonable value of the ben- 
efits received. Williams v. National 
Contracting Co., 160 Minn. 293, 199 
NW 919. (2) Where the district has 
taken over an illegal contract, the 
contractor is entitled to the value 
of the work done when he stopped 
work. Williams v. National Con- 


and the district has taken over a 
substantial part of the work, the 
school authorities took over the con- 
tract completely. Williams v. Na- 
tional Contracting Co., 160 Minn. 293, 
199 NW 919. 


Recovery for. work and labor where 
contract is invalid or unenforceable 
see Work and Labor [40 Cyc 2825]. 


61. Clark v. Iroquois County Dist. 
No. 1, 78 Ill. 474. 


62. Greeson v. Elmore County Bd. 
of Education, (Ala.) 129 S 42. 


63. Strauch v. San Mateo Junior 
College Dist., 104 Cal. A. 462, 286 P 
173; Edwards v. Cotton County 
School Dist., 117 Okl. 269, 246 P 444, 
235 Pi 61is> ‘Superior, Mish Cox. wv. 
Kiowa County School Dist; No. 638, 28 
Okl, 293, 114 P 328, 37 LRANS 1054; 
Moe v. Millard County School Dicks 
54 Utah 144, 179 P 980. 


[a] Thus a_ seller furnishing 
school district electrical heaters 
without compliance with the statu- 
tory requirements, where heaters 
could be removed without damage to 
the building, is entitled to recover 
his property. Strauch v. San Mateo 
Junior College Dist., 104 Cal. A. 462, 


286 P2173: 
[b] Rescission.—Where a con- 
tract for fixtures is void, by rea- 


son of exceeding the district’s con- 
stitutional debt limitation, and many 
of the articles furnished cannot be 
removed without real damage to the 
property, the seller will not be re- 
quired to refund any of the purchase 
price, but his remedy is to remove 
such of the articles as can be re- 
moved without material injury to the 
property, to such amount as will 
compensate him for his unpaid pur- 
chase price, with interest. Moe v. 
Millard County School Dist., 54 Utah 
144, 179 P 980. 


64. Bartelson v. International 
School Dist. No. 5, 48 IN. D. 2538, 174 
NW 78. 


equity must not accomplish, by in- 
direction, what the law has pre- 
scribed must not be done directly. 
Bartelson v. International Schoal 
Disk No. 5,. 43 Ns UD. 253, sys Ni 


65. Grady v. Landram, 63 SW 284, 
23 KyL 506. 


66. Latah County Independent 
School; Dist. No.-5.v. Collins, 15 ddat 
Bieey Le Swe 


67. Kagy v. West Des Moines In- 
dependent Dist., 117 Iowa 694, 89 NW 
Sia McAlexander v. Haviland Village 
School Dist., 7 OHNPNS 590. 


68. Kagy v. West Des Moines In- 
dependent School Dist., 117 Iowa 694, 
89 NW 972; McAlexander v. Haviland 
Village School Dist., 7 OhNPNS 590. 


69. Kagy v. West Des Moines In- 
dependent School Dist., 117 Iowa 694, 
89 NW 972. 


70. McAlexander v. Haviland Vil- 
lage School Dist., 7 OhNPNS 590. 


71. McAlexander v. Haviland Vil- 
lage School Dist., supra. 


72. Kagy v. West Des Moines In- 
dependent School Dist., 117 Iowa 694, 
89 NW 972. 


73. Kagy v. West Des Moines In- 
dependent School Dist., supra. 


74. McAlexander v. Haviland Vil- 
lage School Dist., 7 OhHNPNS 590. 


75. Nassau County Bd. of Public 
Instruction vy. Billings, 15 Fla. 686. 


76. Hively v. Nappanee School 
City, (Ind.) 169 NE 61. 


77. Martin v. Meeker County Com- 
mon School Dist. No. 61, 93 Minn. 409, 
101 NW 952; Wright County School 
Dist. No. 7 v. Thompson, 5 Minn. 280; 
Baker v. Barton School Dist. No. 2, 
46 Vt. 189. 


78. Bourbon County School Dist. 
No. 29%, Perkins,” 24 Kany (536; 
AmR 447; Wright County School Dist. 
No. 7 v. Thompson, 5 Minn. 280. Con- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the fact that they were duly authorized to affirma- 


tively establish such fact.79 


[§ 584] c. Estoppel To Assert Invalidity. Where 
the district has received and appropriated the bene- 
fits of a contract, it had power to make, it will be 
estopped from asserting the invalidity of the con- 
tract, on the ground of a defect in its execution or 
other irregularity in the exercise of the power.8° A 
contractor who has proceeded with the work cannot 
assert that the contract is invalid.®! 


Where the contract 
not purport to be the contract of the district, the 
district may become bound by adopting or assuming 


[§ 585] d. Adoption. 


tra Burkhardt v. Georgia School Tp., 
92s: D. 315; 69 NW 16. 


79. Waldron First Nat. Bank v. 
Whisenhunt, 94 Ark. 583, 127 SW 968; 
Bourbon County School Dist. No. 29 v. 
Perkins, 21 Kan. 536, 30 AmR 447; 
Wright County School Dist. No. 7 v. 
Thompson, 5 Minn. 280. 


80. Chas. R. McCormick Lumber 
Co. v. Highland School Dist., 26 Cal. 
AW 640-147 PA T83. 


81. Baumann v. West Allis, 187 


Wis. 506, 204 NW 907. 


_ 82. Western Pub. House v. Rock 
Dist. Tp., 84 Iowa 101, 50 NW 551. 


83. Dubuque Female College v. Du- 
buque Dist. Tp., 13 Iowa 555. 


84. Ark.—Blount v. Baker, 177 Ark. 
1162, 9 SW (2d) 802; Arkansas Nat. 
Bank v. Washington County School 
Dist. No. 99, 152 Ark. 507, 238 SW 630; 
Dell Special School Dist. No. 23 v. 
Johnson, 129 Ark. 211, 195 SW 373; 
Waldron First Nat. Bank v. Whisen- 
hunt, 94 Ark. 583, 127 SW 968. 


Ill.—Cumberland County Dist. No 
3 v. Fogleman, 76 Ill. 189. 


N. H.—Brown vy. Orford School Dist. 
No. 6, 64 N. H. 303, 10 A 119. 


Pa.—McFarlane v. La Porte Bor- 
ough School, 33 Pa. Co. 119. 


W. Va.—Shonk Land Co. yv. Joachim, 
96 W. Va. 708, 123 SE 444. 


Wis.—Glidden State Bank v. Jacobs 
School Dist. No. 2, 143 Wis. 617, 128 
NW 285. 


[a] Reason for rule.—To do so 
would be to do indirectly what could 
not be done directly. Glidden State 
Bank v. Jacobs School Dist. No. 2, 143 
Wis. 617, 128 NW 285. 


[b] Rule applied.—(1) Contract 
for purchase of supplies, ete. Wald- 
ron First Nat. Bank v. Whisenhunt, 
94 Ark. 583, 127 SW 968; Glidden State 
Bank v. Jacobs School Dist. No. 2, 143 
Wis. 617, 128 NW 285. (2) Contract 
to construct building. Cumberland 
County Dist. No. 3 v. Fogleman, 76 
Ill. 189; Brown vy. Orford School 
Dist. No. 6, 64 N. H. 303, 10 A 119. 
(3) Contract to purchase site. Mc- 
Farlane v. La Porte Borough School, 
Boebaweor 119. 


85. Morse v. 
454, 99 A 438. 


{a] Rule applied.—A contract for 
materials used in building a new 
schoolhouse, the plans of which were 
not prepared or approved by the state 
authorities as required by statute. 
Morse v. Montville, 115 Me. 454, 99 A 
438. 

86. Richards y. Jackson School 

, 182 Iowa 612, 109 NW 1098; John- 
son v. Cedar School Corp., 117 Iowa 
319, 90 NW 718. 


Montville, 115 Me. 
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the obligation of the contract ;®? and contracts made 


in the name of a school corporation before it had a 


corporated.** 
[§ 586] e. 


Ratification—(1) 
school contract illegal and void in its inception, as 
from a want of power,*‘ or because not in compliance 
with statutory requirements,®° or because tainted 
with fraud,*° cannot be ratified. Subject to the re- 
quirement that the contract must, by its terms, pur- 


legal existence may be adopted by it after it is in- 


In General. A 


port to be the contract of, and binding on, the dis- 


does 


[a] Contract not tainted.—Rich- 
ards v. Jackson School Tp., 132 Iowa 
612, 109 NW 1093; Johnson v. Cedar 
School Corp., 117 Iowa 319, 90 NW 


(Glas 
87. Western Pub. House v. Rock 
Dist. Tp., 84 Iowa 101, 50 NW 551; 


Hayward v. North Bridgewater School 
Dist. No. 13, 2 Cush, (Mass.) 419. 


88. Ark.—Blount v. Baker, 
Ark. 1162, 9 SW (2d) 802. 


Ill.—Township Bd. of Education v. 
Carolan, 182 Ill. 119, 55 NE 58 [rev 
8h Tl1iAn 459], 


Iowa.—Everts v. Rose Grove Dist. 
ae 77 Iowa 37, 41 NW 478, 14 AmSR 


177 


Me.—Morse v. Montville, 115 Me. 
454, 99 A 438. 
Minn.—Sorenson v. Otter Tail 


County School Dist. No. 28, 122 Minn. 
59, 141 NW 1105; Sanborn vy. Rice 
County School-Dist. No. 10, 12 Minn. 
ve 


N. H.—Davis v. Haverhill School 
Dist., 44 N. H. 398. 


Pa.—McFarlane v. La Porte Bor- 
ough School, 33 Pa. Co. 119. 


Wis.—-McGillivray v. Joint School 
Dist. No. 1, 112 Wis. 354, 88 NW 310, 
88 AmSR 969, 58 LRA 100. 


[a] Rule applied.—(1) Contract of 
construction. Everts v. Rose Grove 
Dist. Tp., 77 Iowa 37, 41 NW 478, 14 
AmSR 264; Sanborn v. Rice County 
School Dist. No. 10, 12 Minn. 17; Da- 
vis v. Haverhill School Dist., 44 N. H. 
398. (2) Contract for purchase of 
site. Township Bd. of Education v. 
Carolan, 182 Ill. 119, 55 NE 58 [rev 
81 Ill. A. 459]; Sorenson v. Otter Tail 
School Dist. No. 28, 122 Minn. 59, 141 
NW 1105. 


[b] District or voters may ratify 
such contract. Township Bd. of Edu- 
eation v. Carolan, 182 Ill. 119, 55 NE 
58 [rev 81 Ill. A. 459]; Everts v. Rose 
Grove Dist. Tp., 77 Iowa 37, 41 NW 
478, 14 AmSR 264; Sorenson v. Otter 
Tail School Dist. No. 28, 122 Minn. 59, 
141 NW 1105; Sanborn v. Rice County 
School Dist. No. 10, 12 Minn, 17; Da- 
vis v. Haverhill School Dist., 44 N. H. 
398; McFarlane v. La Porte Borough 
School, 33 Pa. Co. 119; McGillivray v. 
Joint School Dist. No. 1, 112 Wis. 354, 
88 NW 310, 88 AmSR 969, 58 LRA 
100. 


89. Ark.—Shackleford v. Thomas, 
182 Ark. 797, 32 SW (2d) 810; Dell 
Special School Dist. No. 23 vy. Johnson, 
129 Ark. 211, 195 SW 373. 


Iowa.—Beers v. Lasner, 229 NW 
821; Richards v. Jackson School Tp., 
132 Iowa 612, 109 NW 1093; Steven- 
son v. Summit Dist. Tp., 35 Iowa 462. 


Kan.—Brown County School Dist. 
No. 39 v. Sullivan, 48 Kan. 624, 29 P 
1141; Sullivan v. Brown County 


trict,°” a school contract merely invalid, as being in 
excess of the authority of the person or board ex- 
ecuting it,S* or as executed in an informal manner®® 


ee eae No. 39, 39 Kan. 347, 18 P 
he 


Ky.—Whitley City Graded School 
Dist. No. 57 v. McCreary County Bd. 
Se ae cyan 227 Ky. 682, 13 SW (2d) 
1007. 


Mass.—Fisher v. Attleborough 17th 
School Dist., 4 Cush. 494, 


N. D.—Gillespie v. McLean County 
Common School Dist. No. 8, 56 N. D. 
194, 216 NW 564, 566 [cit Cyc]. 


Pa.—Cooper v. Plymouth Tp. School 
Dist., 39 Pa. Super. 485; Resnek v. 
Bagaret School Dist., 19 Pa. Dist. 
721. 


Porto Rico.—Lamboglia v. Guaya- 
ma School Bd., 13 Porto Rico 51. 


Vt.—Kimball v. ‘Roxbury School 
Dist. No. 8, 28 Vt: 8. 


[a] Rule applied.—(1) Contract 
for construction. Stevenson v. Sum- 
mit Dist. Tp., 35 Iowa 462; Brown 
County School Dist. No. 39 v. Sullivan, 
48 Kan. 624, 29 P 1141; Sullivan v. 
Brown County School-Dist. No. 39, 
39 Kan. 347, 18 P 287; Fisher v. Attle- 
borough 17th School Dist.-4 Cush. 
(Mass.) 494; Kimball v. Roxbury 
School Dist., 28 Vt. 8. (2) Contract 
for rent. Lamboglia v. Guayama 
School °Bd:,\°13 ) Porto ~Ricor 615.0 C3) 
Contract for repairs. Cooper v. Plym- 
outh Tp. School Dist., 39 Pa. Super. 


485. (4) Contract for purchase of 
land. Resnek v. Nazareth School 
Dist;;>19° Pa. Dist... 72154), Contrack 
for supplies. Richards v. Jackson 


School Tp., 132 Iowa 612, 109 NW 1093. 
(6) Contract to show operating ex- 
penses of joint school. Whitley City 
Graded School Dist. v. McCreary 
County Bd. of Education, 227 Ky. 682, 
13 SW (2d) 1007. 


[b] Board having authority to 
contract may ratify the contract. 
Dell Special School Dist. No. 23 v. 
Johnson, 129 Ark. 211, 195 SW 373: 
Richards v. Jackson School Tp., 132 
Iowa 612, 109 NW 1093; Stevenson v. 
Summit Dist. Tp., 35 Iowa 462; Brown 
County School Dist. No. 39 v. Sulli- 
van, 48 Kan. 624, 29 P 1141; Sullivan 
v. Brown County School-Dist. No. 39, 
39 Kan. 247, 18 P 287; Whitley City 
Graded: School Dist. No. 57 v. Me- 
Creary County Bd. of Education, 227 
Ky. 682, 183 SW (2d) 1007; Gillespie 
v. McLean County Common School 
Dist., 56 N. D. 194, 216 NW 564, 566 
[eit Cyc]; Cooper v. Plymouth Tp. 
School Dist., 39 Pa. Super. 485; Lam- 
boglia v. Guayama School Bd. 13 
Porto Rico 51. 


{e] District or voters may ratify 
the contract. Sullivan v. Brown 
County School-Dist. No. 39, 39 Kan. 
347, 18 P 287; Fisher v. Attleborough 
17th School Dist., 4 Cush. (Mass.) 
494; Kimball v. Roxbury School Dist., 
28 Vt. 8. 
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or as being a violation of the rule®® that funds must 
be appropriated or provided,®! may be ratified, un- 
less the ratifying body had no authority to make the 
So a contract of de facto officers may 
be ratified,®* provided the ratifying body has au- 


contract.°®? 


thority to make the contract.°* 


Ratification as affecting quantum meruit. 
school offieers promise to pay for work to be done 
and the district later accepts the work and promises 
to pay for it, such acceptance and promise ratifies 
the promise of the committee,®® so as to make the 
district hable upon quantum meruit.°°® 


[§ 587] (2) Sufficiency. 


[d] Record of ratification is not 
essential. Cooper v. Plymouth Tp. 
School Dist., 39 Pa. Super. 485. 


90. See supra § 512. 


91. Oliver Iron Min. Co. v. Inde- 
pendent School Dist. No. 35, 155 Minn. 
400, 193 NW 949. 


[a] Thus where at the time of the 
contract insufficient funds had been 
provided but subsequently sufficient 
additional bonds are voted, the con- 
tract is thereby ratified. Oliver Iron 
Min. Co. v. Independent School Dist. 
No. 35, 155 Minn, 400, 193 NW 949. 


92. Warren County Bd. of Educa- 
tion v. Durham, 198 Ky. 733, 249 SW 
1028; Gibson v. Vevay Tp. School 
Vist. No. 5, 36 Mich. 404; Andrews v. 
Otter Tail County School Dist. No. 4, 
387 Minn. 96, 33 NW 217; Johnson v. 
School Dist., 67 Mo. 319. < 


[a] Rule applied.—(1) A board of 
directors, not having authority to pur- 
chase supplies for the district, can- 
not ratify the contract. Andrews v. 
Otter Tail County School Dist. No. 4, 
37 Minn. 96, 33 NW 217; Johnson v. 
School Dist., 67 Mo. 319. (2) A 
teacher, unauthorized to accept a 
newly constructed school building, 
cannot thereby ratify the construc- 
tion contract. Warren County Bad. of 
Education v. Durham, 198 Ky. 733, 
249 SW 1028. 


93. Dubuque Female College v. Du- 
buque Dist. Tp., 13 Iowa 555. 


94. Dubuque Female College v. Du- 
buque Dist. Tp., supra. 


95. Carney Bd. of Education v. 
News Dispatch Printing, etc., Co., 117 
Okl. 226, 245 P 884; Kimball v. Rox- 
bury School Dist. No. 8, 28 Vt. 8. 


96. Carney Bd. of Education v. 
News Dispatch Printing, etc., Co., 117 
Okl. 226, 245 P 884; Kimball v. Rox- 
bury School Dist. No. 8, 28 Vt. 8 


[a] Ratification in toto.—That the 
district voted to pay a certain sum 
binds them to pay on a quantum mer- 
uit not limited to the sum _ voted. 
Kimball v. Roxbury School Dist. No. 
Sera BiiVits Se 


97. See Agency §§ 77-136. 


98. Richards v. Jackson School 
Tp., 132 Iowa 612, 109 NW 1093; Res- 
nek y. Nazareth School Dist., 19 Pa. 
Dist. 721. 

[a] Rule applied.—(1) 
for purchase of land. 
Nazareth School Dist., 19 Pa. Dist. 
W214. (2) Contract for _ supplies. 
Richards v. Jackson School Tp., 132 
Iowa 612, 109 NW 1093. 


99. See cases infra this note. 


[a] Vote to build house on site 
purchased by board impliedly ratifies 
the contract of purchase. Township 
Bd. of Education v. Carolan, 182 Il. 


Contract 
Resnek v. 
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tion of an invalid school district contract is governed 
by the rules applicable to the ratification of the acts 
of agents generally.®? 
either express®® or implied.®? 
is invalid for failure to comply with statutory pro- 


Such ratification may be 
Where the contract 


visions, there can be no ratification without com- 


Where 


A subsequent ratifica- 


UAEG)s WEIN IDI IES MERON. CHE NEO Ney eat) pe 
Nichols v. Pierce County School Dist. 
No. 10, 39 Wash. 137, 81 P 325. 


[b] Vete authorizing settlement 
of claim growing out of the contract 
is an implied ratification of the con- 
tract. Everts v. Rose Grove Dist. 
vi 77 Iowa 37, 41 NW 478, 14 AmSR 


[ce] Vote authorizing raising of 
money to pay for building construct- 
ed impliedly ratifies the contract of 
construction. Chapin v. Walpole 
School Dist. No. 2, 30 N. H. 25. 


[d] Vote authorizing borrowing of 
money to carry out contract is an im- 
plied ratification of the contract. Mc- 
Gillivray v. Joint School Dist. No. 1, 
112 Wis. 354, 88 NW 310, 88 AmSR 
969, 58 LRA 100. 


[e] Vote of a district to raise 
money to pay the premium will 
amount to a ratification of a trustee’s 
unauthorized act in insuring’ the 
schoolhouse and furniture. Holt’s 
Oe Or EO: 


{f] Acts in connection with build- 
ing.—A contract for building a 
schoolhouse, voidable because made 
by only one member of the school 
board, may be ratified and made bind- 
ing by the action of the school direc- 
tors in completing the building, fur- 
nishing the same with seats, desks, 
and other necessary schoolhouse fur- 
niture, occupying the same for school 
purposes, and insuring the same. 
Brown County School Dist. No. 39 v. 
Sullivan, 48 Kan. 624, 29 P 1141. 


[g] Payment of claim amounts to 
a ratification. Jones v. Iosco School 
Dist. No. 3, 110 Mich. 363, 68 NW 222, 


1. Waldron First Nat. Bank v. 
Whisenhunt, 94 Ark. 583, 127 SW 968; 
Miller v. Alsbaugh, (Mo. A.) 2 SW 
(2d) 208. 


2. Iowa.—Akron Sav. Bank  v. 
Westfield School Tp., 103 NW 968. 


Kan.—Union School Furniture Co. 
Va School (Dist. No. 60,550) Kan, (27, 
320 P 368, 20 LRA 136. 


Mich.—Haney School Furniture Co. 
v. Crystal Lake Tp. School Dist. No. 
1, 183 Mich, 241, 94 NW 726. 


N. H.—Keyser v. Sunapee Dist. No. 
8, 35 N. H. 477; Chapin v. Walpole 
School Dist. No. 2, 30 N. H. 25. 


Pa.—McFarlane v. La Porte Bor- 
ough School, 33 Pa. Co. 119. 


[a] Rule applied.—(1) Contract 
for school supplies. Akron Say. Bank 
v. Westfield School Tp., (Iowa) 103 
NW 968; Union School Furniture Co. 
v. School Dist. No. 60, 50. Kan. 727, 
32 P 688, 20 LRA 136; Haney School 
Furniture Co. v. Crystal Lake Tp. 
School Dist. No. 1, 1383 Mich. 241, 94 
NW 726. (2) Contract for construc- 
tion. Chapin vy. Walpole School Dist. 


pliance with such requirements. 
tract, entered into without proper authority? or in 
an informal manner,*® may be ratified by accepting 
and retaining the benefits of the contract with a 
full knowledge of all the facts; but in thé absence 
of circumstances indicating an intention to ratify, 
ratification will not be implied from a temporary or 


A school con- 


No. 2,30 NH. 25.) (3) Contractaor 
purchase of building for school. 
Keyser v. Sunapee School Dist. No. 
ci) INE 477. (4) Contract for 
purchase of land. McFarlane vy. La 
Porte Borough School, 33 Pa. Co. 119. 


_3% Ark.—A. H. Andrews Co. v. De- 
light Special Dist., 95 Ark. 26, 128 
SW 361; Springfield Furniture Co. v. 
Faulkner County School Dist. No. 4, 
67 Ark. 236, 54 SW 217. 


Iowa.—Richards v. Jackson School 
Tp., 1382 Iowa 612, 109 NW 1093; 
Johnson v. Cedar School Corp., 117 
Iowa 319, 90 NW 713; Bellows v. 
West Fork Dist. Tp., 70 Iowa 320, 30 
NW 582. 


Ky.—Whitley City Graded School 
Dist. No. 572 v. McCreary County Bd. 
OE aceon, 227 Ky. 682,13 SW (2d) 


Mass.—Fisher v. Attleborough 
School Dist., 4 Cush. 494, 


Mich.—Jones v. Iosco School Dist. 
No. 3, 110 Mich. 368, 68 NW 222. 


Minn.—Andrews v. Otter Tail Coun- 
ty School-Dist. No. 4, 37 Minn. 96, 33 
NW 217. 


Okl.—D’ Yarmett v. Canadian Coun- 
ty School Dist. No. 27, 72- Okk 124; 
179 P 20; Doyle v. Noble County 
School Dist. No. 38, 30 ORNS 1 > ais 


Tex.—Mecom v. Ford, (Civ. A.) 256 
SW 701 [conforming to certified ques- 
ton answered 113 Tex. 109, 252 SW 


W. Va.—Elk Dist. Bd. of Education 
v. Harvey, 70 W. Va. 480, 74 SE 507, 
SOS LCI Cy Cin 


fa] Rule applied.—(1) Contract 
between two districts to share oper- 
ating expenses. Whitley City Graded 
School Dist. No. 572 v. McCreary 
County Bd. of Education, 227 Ky. 682, 
13 ‘SW (2d) 1007) @) Contract for 
use of land. Elk Dist. Bd. of Educa- 
tion v. Harvey, 70 W. Va. 480, 74 SE 
507. (8) Construction contract. Bel- 
lows v. West Fork Dist. Tp., 70 Iowa 
320, 30 NW 582; Fisher v. Attlebor- 
ough 17th School. Dist., 4 Cush. 
(Mass.) 494; D’Yarmett v. Canadian 
County School Dist. No. 27, 72 Okl. 
124, 179 P 20. ¢4) Contract for purs 
chase of supplies, ete. A. H. Andrews 
Co. v. Delight Special School Dist., 
95 Ark. 26, 128 SW 361; Springfield 
Furniture Co. v. Faulkner County 
School Dist. No. 4, 67 Ark. 236, 54 SW 
217; Richards v. Jackson School Tp., 
132 Iowa 612, 109 NW 1093; Johnson 
v. Cedar School Corp., 117 Iowa 319, 
90 NW 718; Jones v. Iosco School 
Dist. No. 3, 110 Mich. 363, 68 NW 222; 
Andrews v. Otter Tail County School- 
Dist. No. 4, 37 Minn. 96, 33 NW 217. 
(5) Contract of sale of school land. 
Mecom y. Ford, (Tex. Civ. A.) 256 SW 
701 [conforming answers to certified 
questions 113 Tex. 109, 252 SW 491]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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necessary use of the property,* particularly where 
the district has no knowledge of the unauthorized 
acts.» However, as a general rule, in order to con- 
stitute a valid ratification, there must be some af- 
firmative® corporate action’ with a full knowledge 
of the facts’ by voters® or boards or officers?® having 
original authority in the matter,++ and ratification 
will not be implied from mere silence.+? 


[§ 588] 8. Construction Generally.1* The gener- 
al rules as to construction of contracts!* ordinarily 
apply to school contracts.1° The contract should be 
reasonably construed!® in the light of the apparent 
understanding of the parties at the time the contract 
was made.17 Where the parties have given to a 
doubtful clause of the contract a practical construc- 
tion, they will be bound thereby,!® unless the in- 
terests of nonassenting third parties are thereby 
affected.1° Each clause of the contract is to be read 
in connection with the others, so as, if possible, to 
give effect to each and all.2° The contract will be 
construed with reference to plans and specifications 
incorporated by reference;?1 where the plans and 
specifications are referred to for a specific purpose 
only, they become a part of the contract for such 
purpose.?2 While it has been said that if two con- 
tracts are made with reference to each other and 
with a knowledge of the provisions of each, the court 
should construe them together,?* such is not the rule 
as to contracts not made in reference to each other 


4. Iowa.—Taylor v. Wayne Dist. 
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but which are independent undertakings betweer 
different parties.2* Rules of construction relating 
to written contracts do not apply to construction of 
an informal minute of a school board entered as evi- 
dence of a contract made orally by a subecommittee,?® 
and it will be construed in the hight of constituent 
agreements relating to the subject-matter.2° Where 
school district officers or agents make a contract in 
their official capacity, for the benefit of the district, 
it is usually construed to be the contract of the dis- 
trict or board of which they are members,”’ even 
though it is signed in their individual names.?® 


[§ 589] 9. Assignment of Contract or Payments 
Thereunder. Ordinarily a contract with school au- 
thorities cannot be assigned without the consent of 
the school authorities.2® In so far as materialmen 
and laborers are concerned, the effect of an attempt- 
ed assignment of the contract is merely a subletting 
of the work.*° In the absence of consent of the sub- 
contractors, assignment of subcontracts by the eon- 
tractor to the school authorities subsequent to the 
contractor’s abandonment of such contracts does not 
revive the subcontracts.*!, Money due or to become 
due under the contract may be assigned by the con- 
tractor.*? In the absence of statutory provisions 
otherwise®* the assignment of money due or to be- 
come due may be implied.** Statutes providing that 
an assignment of moneys due or to become due un- 
der a municipal contract, or a copy thereof, must be 


Tp., 25 Iowa 447. 


Ky.—Allen County Bd. of Educa- 
tion v. Scottsville Builders’ Supply 
Co., 202 Ky. 185, 259 SW 39; Warren 
County Bd. of Education v. Durham, 
198 Ky. 733, 249 SW 1028. 


Me.—Davis v. Bradford School 
Dist. No. 2, 24 Me. 349. 


Mich.—Gibson v. Vevay Tp. School 
Dist. No. 5, 36 Mich. 404. 


Minn.—Currie v. Murray County 
School-Dist. No. 26, 35 Minn. 163, 27 
NW 922. 


Mo.—Johnson y. School Dist., 67 
Mo. 319; Kane v. Calhoun School 
Dist., 48 Mo. A. 408. 


N. H.—wWilson v. Chester School 
Dist peNo.74,) 32) Naytl. 118. 


Tenn.—Morristown First Nat. Bank 
v. Felknor, (Ch. A.) 48 SW 392. 


Wis.—Caxton Co, v. Spooner School 
Dist. No. 5, 120 Wis. 374, 98 NW 281. 


5. Warren County Bd. of Educa- 
tion v. Durham, 198 Ky. 733, 249 SW 
1028; Wilson v. Chester School Dist. 
No. 4, 32 N. H. 118; Kane v. School 
Dist. No. 3, 52 Wis. 502, 9 NW 459. 


6. Taylor v. Wayne Dist. Tp., 25 
Iowa 447; Caxton Co. v. Spooner 
School Dist. No. 5, 120 Wis. 374, 98 
NW 231. J 


[a] Failure to object to absence of 
repudiation is not a _ ratification. 
Taylor v. Wayne Dist. Tp., 25 Iowa 
447, 

7. Iowa.—Taylor v. Wayne Dist. 
Tp., 25 Iowa 447. 

Minn.—Andrews v. Otter Tail 


County School Dist. No. 4, 37 Minn. 
96, 33 NW 217. 


Mo.—Johnson v. School Dist., 67 
Mo. 319. 


W. Va.—Pennsylvania Lightning 
Rod Co. v. Cass Tp. Bd. of Education, 
20 W. Va. 360. 


Wis.—Caxton Co. v. Spooner School 


Dist. No. 5, 120 Wis. 374, 98 NW 231. 


8. Taylor v. ‘Wayne Dist. Tp., 25 
Iowa 447, 


9. Taylor v. Wayne Dist. Tp., su- 
pra; Caxton—Co. v. Spooner. School 
Dist.. No. 5, 120 Wis. 374, 98 NW 231. 


10. Johnson vy. School Dist., 67 Mo. 
319; Morristown First Nat. Bank v. 
Felknor, (Tenn. Ch. A.) 48 SW 392. 


11. Johnson v. School Dist., 67 Mo. 
319; Caxton Co. v. Spooner School 
Dist. No. 5, 120 Wis. 874, 98 NW 231. 


12. Caxton Co. vy. Spooner School 
Dist. No. 5, supra. 


13. Construction of bond and con- 
tract together see supra § 555. 


14. See Contracts §§ 481-520. 
15. See cases infra this section, 
16. National Water Works Co. 


Vv. 
Kansas City School Dist., 23 Mo. A. 
2000 ® 


17. National Water Works Co. v. 
Kansas: City School Dist., supra. 


18. Gill v. Paysee, 48 Nev. 12, 226 
122) Gea : 
19. Baumann v. West Allis, 187 


Wis. 506, 204 NW 907. 


20. Stukas v. Miller, 197 Iowa 824, 
198 NW 65; Mason City Nat. Bank v. 
Mason City Independent School Dist., 
190 Iowa 25, 179 NW 947, 


21. Mason City Nat. Bank v. Mason 
City Independent School Dist., supra; 
Builders” Material etcs (Cor va Jeb. 
Evans Constr. Co., 204 Mo. A. 76, 221 
Sw 142; Barash v. New York Bad. of 
Education, 220 App. Div. 248, 235 NYS 
30. 


22. Central Nebraska Millwork Co. 
v. Olson, ete., Co., 111 Nebr. 396, 196 
NW 707. 


23. General Bonding, etc., Ins. Co. 
v. McQuerry, (Tex. Civ. A.) 191 SW 
858. 


24. General Bonding, etc., Ins. Co. 
v. McQuerry, supra. 


25. Rudman v. Ravenswood Inde- 
pendent Dist. Bd. of Education, 91 W. 
Va. 731, 114 SE 268. 


26. Rudman v. Ravenswood Inde- 
pendent Dist. Bd. of Education, supra.’ 


27. Wabash R. Co. v. Peo:, 202 Ill. 
9,66 NE 824; Johnson vy. Cedar School 
Corp., 117 Iowa 319, 90 NW 713: 
Carper v, Cook, 39 W. Va. 346, 19 SH 
3795 Livingstone v. Boularderie 
School, 13 N. S. 585. 


[a] Where contract is signed as 
trustee for a township and there are 
both civil an'd school townships, the 
contract will be construed to have 
been made for the civil township. 
pee 2 Tp. v. Home Ins. Co., 54 Ind. 


28. Wabash R. Co. v. Peo., 202 Ill. 
9, 66 NE 824; Carper v. Cook, 39 W. 
Va. 346, 19 SE 379. 


Personal liability of district officers 
on contracts generally see supra § 222. 


29. Multnomah County School Dist. 
Ne 45 v. Hallock, 86 Or. 687, 169 P 


[a] New contract is not imposed 
by reason of the contractor secretly 
writing a form of assignment upon 
his duplicate of the contract. Mult- 
nomah County School Dist. No. 45 y. 
Hallock, 86 Or. 687, 169 P 130. 


30. Multnomah County School 
ey 45 v. Hallock, 86 Or. 687, 169 


31. E. C. Gerhard Bldg. Co. v. Dal- 
las, 298 Fed. 264. 


32. Perry Independent School Dist. 
v. Hall, 159 Iowa 607, 140 NW 855; 
Metropolitan Casualty Ins. Co. v. 
Cheaney, (Tex. Civ. A.) 32 SW (2a) 
691; Rice Common School Dist. No. 2 
v. Oil City Iron Works, (Tex. Civ. A.) 
180 SW 1121. 


33. See cases infra notes 35-37: 


34. Rice Common School Dist. No. 
2 v. Oil City Iron Works, (Tex. Civ. 
A.) 180 SW 1121. 
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filed with designated officers*® apply to the assign- 
ment of moneys due or to become due under a school 
construction contract,?® so that failure to file such 
assignment or copy thereof with the proper officers 
makes the assignment invalid as against subsequent 
lienors.°7 


[§ 590] 10. Modification of Contracts. When 
there is proper authority therefor, a school contract 
may be changed or modified by a board or officers 
acting within authorized limits,?® but a member of 
a school board cannot change a contract made by 
the board so as to bind it unless he has been so au- 
thorized by the board,®® or unless his act has been 
properly ratified by the board.t*° So where a con- 
tractor has been delayed in completing his contract 
for heating and ventilating apparatus, the board of 
education having power to enter into the original 
contract may provide for a modification thereof.*? 
While the modification of a school district contract 
must ordinarily be made in the manner in which 
the execution of the contract must have been made,*? 
there is authority that a written contract may be 
modified by a subsequent oral agreement,*® and the 
contract itself may provide for a change in its 
terms.44 Where an offer by the school authorities 
to modify a contract is conditional and the condi- 
tions are not complied with, the parties are left in 
the position they were in prior to the offer.*® 


[§ 591] 11. Termination or Rescission of Con- 
tracts. When there is proper authority therefor, a 
school district contract may be rescinded by the 
school board or officers acting within the limits of 
such authority;*® and the school district may have 
a contract nullified whether it is void or merely void- 
able by it.47 So repudiation of the contract by the 
contractor justifies its termination by the school 
authorities.48 The right to rescind may be given by 
a contemporaneous parol agreement*® or the contract 


35. See Municipal Corporations § 
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may contain a provision for cancellation.®° Notice 
of such rescission must be given to the other party 
to the contract.°+ The failure of the school author- 
ities to demand the bond as required by statute®? 
does not authorize cancellation of the contract.°* 
Where, after partial completion of the contract, the 
project is abandoned, the contractor is entitled to 
the profits he would have made had he completed 
the contract.°4 A fundamental or substantial mis- 
take by the contractor in estimating his lump sum 
bid for construction of a school building warrants 
cancellation of the contract.®® 


Dissolution of the district necessarily has the ef- 
fect of abrogating its executory contracts.®*® 


Abandonment. Upon dissolution or discontinu- 
ance of a school district,°’ the contractor erecting 
the school building may properly abandon his ¢on- 
tract.28 No abandonment of a contract, whether by 
mutual consent or otherwise, will be implied from 


’ unauthorized efforts of the parties to modify the 


contract.°® Where a record of the proceedings of 
the school board or officers is required,®® contractors 
cannot repudiate their contracts on the ground that 
the board’s acts in-respect thereto are not recorded.®+ 


Restoration of consideration. Under a general 
statute requiring a restoration, or offer of restora- 
tion, of consideration as a condition precedent to 
rescission,®? restoration of consideration of a school 
contract, where rendered impossible or impractica- 
ble through no fault of the rescinding party, is not 
required as a condition to rescission,®* particularly 
where the court is able to accomplish the result by 
its decree.®* 


[§ 592] 12. Performance or Breach—a. Duties 
and Liabilities of Parties in General—(1) Of Con- 
tractor or Seller. In accordance with the general 


TS ycm BE ae 54. Chalstran v. Knox County Bd. 


2564. 


86. Italian Mosaic, <etc., . Co. —v. 
Rae are Falls, 131 Misc. 281, 227 NYS 
64 


37. Italian Mosaic, ete, Co. v. 
Niagara Falls, supra. 
’ 38, State v. Tiedemann, 69 Mo. 


515; Edinburg American Land, etc., 
Co. v. Mitchell, 1 S. D. 593, 48 NW 131. 


39. State v. Tiedemann, 69 Mo. 515. 

40. State v. Tiedemann, supra. 

Auer ePeo. ve Craig, 232 \ N.Y. -125, 
133 NE 419. 


42. Broussard v. Verret, 48 La. 


Ann. 929. 9 S 905. 


43. Lather v. Fayette Tp. School 
Dist. No. 1, 248 Mich. 90, 219 NW 700. 


44. Pung v. Derse, 165 Wis. 342, 
162 NW 177. 


45. Pennington County Independent 
School Dist. No. 102 v. Farmers’, ete., 
State Bank, 153 Minn. 353, 190 NW 
539. 

46. Schofield Vv. McGregor, af 
Thomps. & C. (N. Y.) 404. 


47. Adams County School Dist. No. 
98 v. Pomponi, 79 Colo. 658, 247 P 
1056. 

48. Baumann v. West Allis, 
Wis. 506, 204 NW 907. 


49. Sidney School Furniture Co. v. 


187 


27 A 856. 


50. Lather v. Fayette Tp. School 
Dist. No. 1, 248 Mich. 90, 219 NW 700. 


[a]. Where cancellation provision 
is optional, it does not waive the right 
to insist upon performance of the 


contract. Lather” v. Fayette Tp. 
School Dist. No. 1, 248 Mich. 90, 219 
NW 700. ® 


51. Sidney School Furniture Co. v. 
Warsaw Tp. School Dist., 158 Pa. 35, 
27 A 856. 


[a] The president of a school board 
does not need a special authorization 
to notify the other party of a rescis- 
sion of his contract, where the school 
board has passed a resolution for 
such rescission. Sidney School Fur- 
niture Co. v. Warsaw Tp. School 
Dist., 158 Pa. 35, 27. A 856. 


[b] Notice not required.—Although 
a contract for the construction of a 
school building required notice to the 
contractor before the board was au- 
thorized to furnish labor or materials 
and terminate the contract, notice was 
not required before terminating the 
contract upon architects’ certificate. 
Salt Lake City Bd. of Education v. 


Wright-Osborn Co., 49 Utah 453, 164 


Paes 
52. See supra § 541. 


53. Cress v. State, 198 Ind. 323, 152 
NE 822. 


of Education, 244 Ill. 470, 91 NE 712. 


55. Murray State Normal School 
Bd. of Regents v. Cole, 209 Ky. 761, 
273 SW 508. 


56. Curtis v. Hayner Special School 
Dist. No. H, 128 Ark. 129, 193 SW 523. 


Dissolution of district see supra §§ 


57. See supra §§ 98-112. 


58. -Chalstran v. Tp. wen School 
Bd. of Education, 150 Ill. A. 506 [aff 
244 Ill. 470, 81 NE 712]. 


59. Pennington County Independ- 
ent School Dist. No. 102 v. Farmers’, 
etc., State Bank, 153 Minn. 3538, 190 
NW 539. 


60. See supra § 242. 


61. Sugar Creek School Directors 
v. McBride, 22 Pa. 215. 


62. See Contracts § 679 note 59. 


63. Silver Bow County School Dist. 
ANS 2 v. Richards, 62 Mont. 141, 205 P 


64. Silver Bow County School Dist. 
No. 2 v. Richards, supra, 


[a] Thus where a contract of pur- 
chase, made by a majority of a school 
board, is attempted to be rescinded 
by a minority, restoration of the con- 
Sideration by such minority is tmpos- 
sible. Silver Bow County School 
Dist. No. 2 v. Richards, 62 Mont. 141, 
205 P 206. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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rule of contracts,°> the party contracting with the 
school authorities must perform the contract accord- 
ing to its terms,°® and a failure to perform the con- 
tract according to its terms will constitute a breach 
of contract®* for which the district may recover dam- 
The nature and extent of the work to be 
performed depend upon construction of the terms 
A contract to construct a school 
building is breached when the contractor abandons 
the work and goes out of business.’° 


ages.°§ 


of the contract.®? 


Insurance. 


work.*2 


Payment of premium on bond. 


guired to furnish the bond is obligated to pay the 
premium therefor,’* even though there is no express 
provision to such effect,’* but such obligation ts an 


A contract provision that the con- 
tractor insure the work merely requires insurance 
on the work and materials performed or used,*! and 
not on walls standing at the time he commenced 
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fraud’? or mistake.78& 


[§ 593] (2) Of District. 
has been a breach of contract upon the part of the 
school authorities depends upon the terms of the 
In the absence of a rescission of the 
contract,®® the school authorities are not relieved of 
liability on a contract for supplies by reason of the 
fact that the authorized purchase was of unneces- 
sary articles,*! or because the contract is fraudu- 
Where a contract provides that the basis 
of payment of a contractor shall be the amount col- 
lected as poll and property tax in the district for 
three years, failure of the school authorities to as- 
sess and collect all property taxes during such period 


Whether or not there 


prevents performance of the contract by them.** 


The bidder re- 


therein.®® 


independent liability not connected with the obliga- 


tion under the bond and contract.”® 


Deduction for material furnished. 
parties to the contract agree that certain material 
shall be furnished the contractor by the school au- 
thorities and that a stated amount therefor shall be 
deducted from the compensation due the contractor, 
such agreement is enforceable,7* in the absence of 


65. See Contracts § 693. 

66. See cases passim §§ 592-605. 
67. See cases passim §§ 592-605. 
68. See infra § 604 note 79. 

69. See cases infra this note. 

[a] Work to be performed under 


particular contracts.—(1) Contract to 
provide or furnish labor and mate- 
rials is contract to provide them at 
“proper cost, charge, and expense”’ of 
contractor. Fogarty v. Davis, 305 Mo. 
288, 264 SW 879 [aff (A.) 240 SW 
888]. (2) Contract to install fireproof 
windows in all light shaft openings 
required installation in old as well 
as new window openings. Barash v. 
New York Bd. of Education, 226 App. 
Div. 249, 2835 NYS 30. (3) Where by 
statute discretion as to denomination, 
amount, and number of school bonds 
is conferred on the board of directors 
(see infra § 704), (4) a corporation, 
contracting with the school authori- 
ties for the issuance of school bonds, 
must first obtain action by the board 
of directors as to the denomination, 
amount, and number of the bonds 
(Keeler v. Clackamas County School 
Dist.” No.-108, 91. Or. 316,178 P* 248): 


{[b] Work not to be performed un- 
der particular contracts.—(1) Brick 
work and tile contractors were not 
chargeable with amount paid by gen- 
eral contractor for damp-proofing ex- 
terior walls of school building. Foulk 
v. Hampton, 299 Pa. 272, 149 A 486. 
(2) Where a contract for a school 
building heating plant required two 
66” x 16’ horizontal boilers built for 
one hundred and twenty-five pounds 
working pressure A. S. M. EB. and with 
all trimmings, castings, ete., in ac- 
eordance with plans and specifications 
of the Seattle school board, a provi- 
sion of boilers with pop valves de- 
signed to operate at one hundred and 
<wenty-five pounds did not conform to 
the contract, where the plans and 
specifications referred to indicated 
that the heating plant was not de- 
signed to withstand that pressure. 
Puget Sound Mach. Depot v. Granston, 
135 Wash. 424, 237 P 1008. 


A lease of a school building may by its provisions 
impose particular duties upon the lessee district,** 
as to establish and maintain a first-class high school 


Insurance premiums. Where the contract provides 


Where the 


70. National Roofing Tile Co. v. 
Macdonald, 94 Conn. 240, 108 A 726. 


71. Inman v. Nolan, (Mo. A.) 288 
Sw 1007. 
72. Inman v. Nolan, supra. 


72. Biddeford v. Benoit, 128 Me. 
240, 147 A 151. 


74 Biddeford v. Benoit, supra. 
75. Biddeford v. Benoit, supra. 


[a] Release.—(1) A city or its 
committees could not relieve a con- 
tractor of obligation for premium on 
a bond without consideration after 
delivery of the bond and execution of 
the contract by modifying the con- 
tract provision. Biddeford v. Benoit, 
128 Me. 240, 147 A151. (2) An archi- 
tect was not authorized to determine 
who should pay the premium on the 
contractor’s bond under a contract 
with the city for constructing a 


school. Biddeford v. Benoit, supra. 

76. Mississippi Co 
Evans, 153 Miss. 635" 120 s 738. 

Ta Mississippi Hee Lnsie "CO. LU 
Evans, supra. 

78. Mississippi F. Ins, Co. ° v. 


Evans, supra. 
79. See case infra this note. 


[a] Contract not breached.—A 
board did not breach its contract by 
failure to enforce an architect’s rul- 
ing that the workmen of another con- 
tractor should be removed from the 
building, contracts of various con- 
tractors providing that they should 
employ competent workmen and that 
the architect should have the right to 
cause undesirable workmen to leave 
the premises; the only reason for lack 
of harmony between the employees 
being that some were union and some 
nonunion men. E. C. Gerhard Bldg. 
Co. v. Dallas, 298 Fed.7264. 


[b] Failure to maintain insurance 
(1) on work and materials during the 
construction of the building as re- 
quired by the contract makes the ‘dis- 
trict liable to the contractor upon the 
destruction of the building (Hagan 


that the school authorities shall pay the insurance 
premium,*® recovery may be had by a contractor who 
has paid the premium.®? 


Heating. In the absence of a contract right’® or 
custom,®® a contractor is not entitled to compensa- 


Lumber Co..v. Duryea School Dist., 
207 Pa, 845;. 121° & 107) > “Cy but a 
clause of a contract to construct a 
school building, requiring the school 
board to take out insurance to cover 
“all work incorporated in the building 
and all material for the firm in or 
about the premises,” does not include 
a derrick owned by the contractors 
and furnished and used by them 
(Vogelsang v. Cape Girardeau Bd. of 
Education, (Mo. A.) 231 SW 645). 


80. See supra § 591. 

81. Johnson School Tp. v. Citizens’ 
Bank, 81 Ind. 515. 

82. Johnson School Tp. v. Citizens’ 
Bank, supra. 

83. White Common School Dist. ° 


er 12 v. Grady, 138 Ky. 128, 127 SW 


84. See cases infra note 85. 


85. Viola Normal School Bd. of 
Education v. Warren County Bd. of 
areal 160 Tenn. 351, 24 SW (2a) 


[a] Rule applied.—(1) Agreement 
of the lessor to equip the building for 
a high school, coupled with the agree- 
ment of the lessee to maintain a com- 
plete public school system in the 
building, requires the establishment 
and maintenance of a high school 
therein. Viola Normal School Bad. of 
Education v. Warren County Bad. of 
Education, 160 Tenn. 351, 24 SW (2d) 
889. (2) Moreover the fact that the 
lessee has maintained such school in 
the building is additional proof of the 
intention of the parties that such be 
required by the lease. Viola Normal 
School Bd. of Education v. Warren 
County Bd. of Education, supra. 


86. See supra § 537. 
87. Lather v. Fayette Tp. School 
Dist. No. 1, 248 Mich. 90, 219 NW 700. 


88. Stewart-McGhee Constr. Co. v. 
Caddo Parish School Bd., 165 La. 200, 
115 S 458. 


89. Stewart-McGhee Constr. Co. Vv. 
Caddo Parish School Bd., supra. 
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tion for heating the building during construction.°° 


[§ 594] b. Strict or Substantial Performance. 
Where a party contracts to build a schoolhouse in a 
particular manner, a substantial compliance is not 
sufficient,?! but the work must be completed accord- 
ing to contract.°? 


[§ 595] ce. Acceptance or Rejection—(1) In Gen- 
eral. A formal resolution of acceptance of perform- 
ance of a contract is not required,®*® and the accept- 
ance may be by means of acceptance of an order by 
the contractor on the district to pay materialmen.®* 
Acceptance of the work by school authorities is not 
invalidated by a subsequent acceptance by a suc- 
ceeding board.®® The acceptance may be condi- 
tional,®® or, by agreement of the parties, temporary 
only.°* 


{§ 596] (2) Conclusiveness and Effect. <A resolu- 
tion of the proper school authorities unconditionally 
accepting the work is binding,®* even when based up- 
on the conditional acceptance of the architect.°®® 


[§ 597] (8) Acceptance, Certification, or Deci- 
sion by Official—(a) In General. Frequently, the 
contract or statute relating thereto provides for 


90. Stewart-McGhee Constr. Co. v. 
Caddo Parish School Bd., supra. 


91. Hill v. Millburn School Dist. 
No. 2, 17 ‘Me. 316. 


92. Hill v. Millburn School Dist. 


missioner 
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school board shall approve the work, 
but the school board is reorganized 
under a new law and an office of com- 
of school buildings, 
responding to that of the architect is 


Di 
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approval or acceptance of the work by a designated 
official! So where the contract provides that before 
damages may be collected they must be audited and 
certified by a designated official, such audit and 
certification is a condition precedent to a recovery 
of the damages,” unless the certificate is arbitrari- 
ly? or fraudulently* refused; but a provision in 
the specifications that the architect shall be the arbi- 
trator of questions of damage is not binding on a 
subcontractor or materialman.® The designated of- 


‘ficial cannot arbitrarily determine the material to 


be used in the work.® Some contracts provide that 
the designated official shall determine all disputes 
or controversies between the parties as to the ful- 
fillment of the contract;’ and matters coming with- 
in the scope of such provision must be submitted for 
decision.® 


[§ 598] (b) Conclusiveness. As expressly pro- 
vided in some contracts,® the decision or certificate 
of the designated official as to the performance or 
breach of the work or contract is generally conelu- 
sive and binding on the district?® and the contractor 


or seller,t+ unless it was made willfully,!? arbitrari- | 


ly,® eapriciously,'4 fraudulently,+* or has been made 


148 Wash. 594, 269 P 809. 


1l. Paola Bd. of Education v. Shaw, 
15 Kan. 33; Barash v. New York Bd. 
of Education, 226 App. Div. 249, 235 
INS 3i0F Union High School Dist. 


cor- 


No. 2, supra. 


93. Perkins Builders’ Supply, etc.. 
Co. v. Des Moines Independent School 
Dist., 206 Iowa 1144, 221 NW 793 


94. Lyon-Gray Lumber Co. Vv. 
Wichita Falls Brick, etc., Co., (Tex. 
Civ. A.) 194 SW 1167. - 


Order, warrant, or certificate of in- 
debtedness of district generally sce 
infra §§ 671-687. 


95. Lyon-Gray Lumber Co. v. 
Wichita Falls Brick, ete., Co., (Tex. 
Civ. A.) 194 SW 1167; Union High 
School Dist. No. 400 v. Pacific North- 
west Constr. Co., 148 Wash. 594, 269 
P 809. 


96. Lyon-Gray Lumber 
Wichita Falls Brick, etc., Co., 
Civ. A.) 194 SW 1167. 


97. Daeschner v. Gibson, 103 Kan. 
ED alatoines OoLen 


{a] Formal turning over of a 
school building heating system by a 
contractor is unnecessary to accom- 
plish a temporary acceptance thereof 
by the school board. Daeschner vy. 
Gibson, 103 Kan. 555, 175 P 681. 


98. Union High, School Dist. 
400 v. Pacific Northwest Constr. 
148 Wash. 594, 269 P 809. 


99. Union High School Dist. 
400 v. Pacific Northwest Constr. 
supra. 


1. St. Louis Bd. of Education v. 
National Surety Co., 183 Mo. 166, 82 
SW 70; Salt Lake City Bd. of Edu- 
cation v. Wright-Osborn Co., 49 Utah 
453, 164 P 10383. 


[a] Agent.—The architect, empow- 
ered to reject work not conforming to 
the contract for the school building, 
is an agent of the school board. Un- 
ion High School Dist. No. 400 v. 
Pacific Northwest Constr. Co., 
Wash. 594, 269 P 809. 


[b] Approval by successor to des- 
ignated official—Where a contract 
provides that the architect of the 


Cove 
(Tex. 


No. 
(Oo 


No. 
‘Cos 


created, such work must be approved 
by the commissioner. St. Louis Bd. of 
Education v. National Surety Co., 183 
Mo. 166, 82 SW 70. 


[c] Sufficiency of certificate.—A 
certificate on which a school board 
terminated a contract for the con- 
struction of a school building is not 
insufficient as representing judgment 
of only one of two partners named as 
architects, where the architect not 
acting was a silent partner never par- 
ticipating in the negotiations. Salt 
Lake City Bd. of Education v. Wright- 
Osborn Co., 49 Utah 453, 164 P 1038. 


. Pierce County School Dist. No. 
. Qualls, 95 Wash. 247, 163 P 761. 


3. Pierce County School Dist. No. 
- Qualls, supra. 


. Pierce County School Dist. _No. 
. Qualls, supra. 


5. Central Nebraska Millwork Co. 


v. Olson, etc., Co., 111 Nebr. 396, 196 
NW 707. 
[a] Reason for rule.—The refer- 


ence in the contract for materials to 
the specifications is merely to show 
how the work is to be done and the 
kind and quality of the material to be 
used. Central Nebraska Millwork Co. 


v. Olson, etc., Co., 111 Nebr. 396, 196 
NW 707. 
6. Platteville Joint School Dist. 


No. 4 v. Bailey-Marsh Co., 181 Wis. 
202, 194 NW 171. 


7, Puget Sound Mach. Depot v. 
Granston, 135 Wash. 424, 237 P 1008. 


8. Puget Sound Mach. Depot v. 
Granston, supra. 


9. Maryland Casualty Co. v. Clif- 
ton Bd. of Education, 34 F. (2d) 751; 
Union High School Dist. No. 400 v. 
Pacific Northwest Constr. Co., 148 
Wash. 594, 267 P 809. 


10. Maryland Casualty Co. v. Clif- 
ton Bd. of Education, 34 F. (2d) 751; 
Paola Bd. of Education v. Shaw, 15 
Kan. 33; Union High School Dist. No. 
400 v. Pacific Northwest Constr. Co., 


No. 400 v. Pacific Northwest Constr. 
Co., 148 Wash. 594, 269 P 809. 


[a] Determination, insofar as in- 
volving interpretation of the con- 
tract, is not conclusive. Platteville 
Joint School Dist. No. 4 v. Bailey- 
Marsh Co., 181 Wis. 202, 194 NW 171. 


12. Union High School Dist. No. 
400 v. Pacific Northwest Constr. Co., 
148 Wash. 594, 269 P 809. 


[a] Willful refusal of certificate 
does not bind (1) the contractor (Un- 
ion High School Dist. No. 400 v. 
Pacific Northwest Constr. Co., 148 
Wash. 594, 269 P 809) (2) or district 
(Union High School Dist. No. 400 v. 
Pacific Northwest Constr. Co., supra). 


13. Union High School Dist. No. 
400 v. Pacific Northwest Constr.:Co., 
148 Wash. 594, 269 P 809. 


[a] Arbitrary refusal of certifi- 
cate does not bind (1) the contractor 
(Union High School Dist. No. 400 v. 
Pacific Northwest Constr. Co., 148 
Wash. 594, 269 P 809) (2) or district 
(Union High School Dist. No. 400 v. 


Pacific Northwest Constr. Co., su- 
pra). 

14. Union High School Dist. No. 
400 v. Pacific Northwest Constr. Co., 
148 Wash. 594, 269 P 809. 

[a] Capricious refusal of certifi- 
cate does not bind (1) the con- 


tractor (Union High School Dist. No. 
400 v. Pacific Northwest Constr. Co., 
148 Wash. 594, 269 P 809) (2) or dis- 
trict (Union High School Dist. No. 
400 v. Pacific Northwest Constr. Co., 
supra). 


15. Paola Bd. of Education v. 
Shaw, 15 Kan. 33; Barash v. New 
York Bd. of Education, 226 App. Div. 
249, 235 NYS 30; Southern Surety 
Co. v. Sealy Independent School Dist.. 
(Tex. Civ. JAY) 10 Sw» (2d) 786. 


[a] Reliance on fraudulent accept- 
ance.—That the surety completing the 
building settled with the subcon- 
tractor and materialmen upon the 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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falsely,1® by mistake,!7 undue influence,'® or error 
of law,+® or in bad faith.?° 


[§ 599] (4) Waiver or Estoppel. The district or 
other local school organization has power to waive 
provisions in a contract for its benefit.?4 


[§ 600] d. Time for Performance or Payment— 
(1) By Contractor. Where the contract provides 
that if the work is delayed by any act or omission 
of the parties, extension of time for the public in- 
terest shall be allowed for the completion of the 
work but no allowance for damages shall be made 
to the contractor, an arbitrary extension of time for 
an unreasonable time is not authorized.?? 


Damages for delay. A contract provision that 
damages shall be recovered from the other party for 
delay is confined to delays occasioned by such other 
party,?® and does not apply to delays provided for 
in the contract itself.2* The contractor’s lability 
for such damages is not affected by acts of the school 
authorities not contributing to the delay.2® Except 
where the district undertakes to complete the work 
on default of the contractor,?® the fact that the dis- 
trict does some work under the contractor's direction 
does not waive its right to damages for delay.?* 
Acceptance of the work or material by the proper 
authorities?® relieves the contractor from a penalty 
for a delay.?® The fund retained under a contract 
provision therefor®° is subject to payment of dam- 
ages for delay in performing the work or furnishing 
the material.*1 
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Payment of subcontractor. The statutory rule as 
to contracts generally that if the act is in its nature 
capable of being done instantly, as, for example, if 
it consists in the payment of money only, it must 
be performed immediately on the thing to be done 
being exactly ascertained®* applies to a contract for 
materials for a school building,** so that the time 
for payment is the time of delivery.** 


[§ 601] (2) By District—(a) In General. In 
the absence of a statutory®® or contract provision as 
authority,*® the district may not withhold funds 
belonging to the contractor upon notice of claims of 
materialmen and laborers,®* particularly where a 
statutory bond*® protects such elaimants;*? but 
some contracts provide for a retention by the school 
authorities of a certain percentage of the money due 
the contractor until final completion and acceptance 
by the architect or other official in charge,*® and 
such retained percentage is subject to deduction for 
deficient work,4! and to damages for delay in com- 
pleting the work.*? Other contract provisions au- 
thorize the school authorities to retain money due 
the contractor for a specified period after comple- 
tion and acceptance of the work as security for pay- 
ment of lens of laborers, materialmen, and subcon- 
tractorst® under which a failure to so retain the 
money makes the district liable to the unpaid eclaim-- 
ants,4* even though the contract provides that no 
contractual relation shall be created between any 
subcontractor and the owner, and that no obligation 
on the owner to pay a subcontractor shall be ere- 


faith of the finality of the architect’s 
acceptance does not estop the dis- 
trict from impeaching acceptance for 
fraudulent concealment of defects. 
Southern Surety Co. v. Sealy Inde- 
pendent School Dist., (Tex. Civ. A.) 10 
SW (2d) 786. 


16. Barash v. New York Bd. of 
Education, 226 App. Div. 249, 235 NYS 
30. 


17. Paola Bd. of Education v. Shaw, 
15 Kan. 33; Barash v. New York Bd. 
of Education, 226 App. Div. 249, 235 
NYS 30. 


18. Paola Bd. of 
Shaw, 15 Kan. 33. 


19. Barash v. New York Bd. of 
Education, 226 App. Div. 249, 235 
NYS 30: 


20. Maryland Casualty Co. v. Clif- 
ton Bd. of Education, 34 F. (2d) 751; 
Barash v. New York Bd. of HEduca- 
tion, 226 App. Div. 249, 235 NYS 30. 


21. Union High School Dist. No. 
400 v. Pacific Northwest Constr. Co., 
148 Wash. 594, 269 P 809. 


[a] Rule applied.—A school board 
could accept a school building, re- 
gardless of architect’s action. Un- 
ion High School Dist. No. 400 v. Pa- 
cific Northwest Constr. Co., 148 
Wash. 594, 269 P 809. 


BoerPeo. ve Oraig, 232) N. Yo 125, 
133 NE 419; Brady v. New York Bd. 
of Education, 222 App. Div. 504, 226 
NYS 707. 


[a] Reason for rule.—Such con- 
tract provision is to be construed as 
inapplicable to delay so unreasonable 
as to be equivalent to an abandon- 
ment of the contract. Peo. v. Craig, 
232 N. Y. 125, 133 NE 419. 


23. Connolloy vy. Trenton Bd. of 
Education, (N. J. Sup.) 135 A 474. 


24. Connolloy v. Trenton Bd. of 
Education, supra, 


Education v. 


etc., 


25. Stewart-McGhee Constr. Co. v. | 


Caddo Parish School Bd., 165 La. 200, 
115 S 458. ° 


26. Platteville Joint School Dist. 
No. 4 v. Bailey-Marsh Co., 181 Wis. 
202, 194 NW 171. 


Completion of work on default of 
contractor see infra § 605. 


27. Platteville Joint School Dist. 
No. 4 v. Bailey-Marsh Co., 181 Wis. 
202, 194 NW 171. 


28. See supra §§ 596-599. 


29. Stewart-McGhee Constr. Co. v. 
Caddo Parish School Bd., 165 La. 200, 
115 S 458. 


30. See infra § 601. 


31. National Loan, etc., Bank v. 
Gustafson, 157 S. C. 221, 154 SE 167. 


32. See Contracts § 776 note 4. 


33. Sunset Lumber Co. v. Smith, 
95aeal AL 307, 272 Pe ioes. 


34. Sunset Lumber Co. v. Smith, 
supra. 


35. See statutory provisions. 


[a] bien statutes (1) in determin- 
ing the right of laborers and mate- 
rialmen to retained percentages for 
erecting a public building do not ap- 
ply (Robinson Mfg. Co. v. Blaylock, 
192 N. GC. 407, 135 SE 136), (2) the 
right of laborers and materialmen 
to retained percentages for con- 
structing a public building, if any, 
resting on the contract (Robinson 
Mfg. Co. v. Blaylock, supra). 


Lien of subcontractor or material- 
man see infra §§ 614-619. 
36. See cases infra notes 40-45. 


37. Robinson Mfg. Co. v. Blay- 
lock, 192 N. C. 407, 135 SH 136; Sax, 
Constr. Co. v. Wilkes-Barre 
School Dist., 237 Pa. 68, 85 A 91. 


38. See supra § 566. 


39. Robinson Mfg. Co. v. Blay-- 
lock, 192. N.1Cy 407% 1350SHe1ses 


40. National Loan, ete, Bank vw 
Gustafson, 157 S. C. 221, 154 SE 167. 


41. National Loan, etc., Bank v. 
Gustafson, supra. 

42. See infra § 604. 

43. Hood _v. Christian County 
Community High School Dist. No. 


304, 223 Ill. A. 451; Stukas v. Mil- 
ler, 197 Iowa 824, 198 NW 65; Met- 
ropolitan Casualty Ins. Co. v. 
ea goney: (Tex. Civ. A.):.32-SWw (2d): 


_[a]_ Proof of provision—A _  re- 
cital in a school contractor’s assign-_ 
ment of retained funds to statutory 
surety shows an agreement that 
funds should be used to pay laborers 
and materialmen. Metropolitan Cas- 
ualty Ins. Co. v. Cheaney, (Tex. Civ. 
A.) 32 SW (2d) 691. 


44. Stukas v. Miller, 197 Iowa 824, 
198 NW 65. 


[a] Effect of completion of con- 
tract.—(1) Where on the school con- 
tractor’s default the board of edu-—- 
cation completed the contract, and im 
so doing exhausted the entire bal— 
ance of the contract price not paid 
the contractor prior to the default, 
and with the consent of the contrac- 
tor’s surety paid the subcontractors 
and materialmen directly, there was 
nothing due the contractor not paid 
(Nelson v. Trounce, 184 Cal, 732, 195 
P 393), (2) and the board was not 
required to apply the difference be- 
tween the contract value of the 
building at the time of its abandon- 
ment by the contractor and the 
amount theretofore paid the contrac- 
tor to the claims of materialmen and 
laborers for material furnished to 
and labor performed for the contrac- 
tor (Nelson v. Trounce, supra). 


522 [56 C.J.] 
ated;*® and under a statutory provision that no 
provision of bond or contract shall affect the stat- 
utory rights of laborers, materialmen, or subcon- 
tractors,*® the liability of the school authorities for 
breach of the contract provision for retention of 
money is not affected by liability on the contractor’s 
bond.*7 Under the rules of construction that, when 
referred to therein, a contractor’s bond*® and plans 
and specifications*® will be construed with the con- 
tract, where a contract contains no provision that 
the contractor pay for labor and material but in- 
corporates by reference plans and specifications re- 
ferring to the contractor’s bond which requires such 
payment, the contractor is obligated to make such 
payment,°° so that a failure to pay such claims is 
not a compliance with the contract requirements 
within the meaning of a contract provision requir- 
ing retention of money by the school authorities 
until such compliance and until completion of the 
work,°>? even though the contract provides for final 
payment within a prescribed time after completion 
of the work.®? The contract often contains a pro- 
vision for monthly payments of a percentage of the 
value of the work done and material furnished.®* 


To whom made. In the absence of a statutory or 
contractual provision otherwise providing,®* the 
school authorities may make the installment pay- 
ments directly to the contractor®® or to any person 
designated by him.°® 


Sales. The general rules that where a contract of 
sale is silent as to the time of payment a sale for 
cash will be inferred,®? and that a failure to pay 
when the goods are ready to be delivered will con- 
stitute a breach of contract,°® apply to a contract by 
school authorities for the purchase of materials and 
supplies.°® Similarly, the exception to such rule®® 
that where the parties understood that the price was 


45. Stukas v. Miller, 197 Iowa 824, | Iowa 25, 179 NW 947. 
198 NW 65. 53.' See case infra this note. 
[a] Reason for rule.—In applica- fa] 
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Material not furnished.—Un- 
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to be paid out of a certain fund, created in a certain 
manner, such rule does not apply,®! is true of such 
school contract.®? 


Bond premiums. Where the contract provides for 
monthly payments, the contractor is not entitled to 
have ineluded in the first payment the amount of his 
bond premium.°* 


[§ 602] (b) Interest or Damages for Delay. A 
contract provision that damages shall be recovered 
from the other party for delay is confined to delays 
occasioned by such other party,°* and does not apply 
to delays provided for in the contract itself.°° A 
contract provision allowing the contractor stipulated 
damages for delay does not include an extension al- 
lowed by an umpire.°® Where the contract requires 
completion by the contractor within a specified time, 
the district must clear the site within a time rea- 
sonably adequate for the contractor’s perform- 
ance.°’ Where the contract requires the school au- 
thorities to prepare the site for the contractor’s use 
and delays in doing so, the district is lable to the 
contractor for the latter’s unpaid liability to his 
subcontractors which was caused by such delay.®® 


[§ 603] e. Defective Work. Where, without fault 
or negligence of the contractor, the work is defec- 
tive, the misfortune is exclusively that of the school 
authorities.°® So where there is a question whether 
the school authorities caused the defect, their agree- 
ment to pay the contractor for the repairs is for good 
consideration;*° but the contractor assumes the risk 
of unnatural climatic conditions,7? and must at his 
own cost remedy defects from such cause.** The 
fact that the building called for by the plans and 
specifications will be unsubstantial does not excuse 
performance of the contract.7? The contract may 
impose liability for defective workmanship or ma- 
terials.74 A contractor may be compelled to remove 


Education, (N. J. Sup.) 135 A 474. 


[a] Extension of time granted the 
contractor by an architect acting as 


tion of the rules of construction that 
all provisions of the contract must 
be interpreted together and that all 
provisions must be so construed as 
to make all harmonize if possible, 
the contract provisions that no con- 
tractual relation or obligation shall 
be created between the owner and 
a Subcontractor are construed to ap- 
ply after expiration of the specified 
period. Stukas vy. Miller, 197 Iowa 
824, 198 NW 65. 


46. See statutory provisions. 


47. Stukas v. Miller, 197 Iowa 824, 
198 NW 65. 


48. See supra § 555. 
49. See supra § 588. 


5O. Mason City Nat. Bank vy. In- 
dependent School Dist., 190 Iowa 25, 
179 NW 947. 


‘51. Mason City Nat. Bank v. In- 
dependent School Dist., supra. 


52. Mason City Nat. Bank v. In- 
dependent School Dist., supra. 


[a] Reason for rule.—The rule of 
construction that each clause of the 
contract is to be read in connection 
with the others, so as, if possible, 
to give effect to each and all, applies 
so that the clauses are to be read 
as conjunctive. Mason City Nat. 
Bank v. Independent School Dist., 190 


der the specifications of a contract 
for the construction of a_ school 
building, providing for monthly pay- 
ments of ninety per cent of the val- 
ue of the work done and the mate- 
rial furnished, the material, although 
manufactured expressly for the 
building, was not furnished when 
stored in a distant city in another 


state. Platteville Joint School Dist. 
No. 4 v. Bailey-Marsh Co., 181 Wis. 
202; 194 NW 171. 

54,, Mississippi 7. | Ins... eCo,. y4v: 
Evans, 153 Miss. 635, 120 S 788. 

55. Mississippi F. Ins. Co v. 
Evans, supra. 

56. Mississippi F. Ins Comme Ws 
Evans, supra. 

57. See Sales § 509. 

58. See Sales § 501. 

59. Walsworth v. Jackson Parish 


School, 1 La. A 


60. See supra note 57. 
61. See Sales § 511. 
62. Hatfield v. School Dist. No. 58, 


178 Ark. 260, 10 SW (2d) 374; Wals- 
worth v. Jackson Parish School Bd., 
1 La. A. 37. 


63. Kelly v. Ferguson, 
Div. 591, 200 NYS 86. 


64. Connolloy v. Trenton Bd. of 


205 App. 


‘Education, (N. J. 


an arbitrator and not as the district’s 
agent did not place the cause of de- 
lay upon the district within the 
meaning of such contract provision. 
Connolloy v. Trenton’ Bd. of Hduca- 
tion, (N. J. Sup.) 1385 A 474. 


65. Connolloy v. Trenton Bd. of 
Sup.) 1385 A 474. 


66. Connolloy v. Trenton Bd. of 
Education, (N. J. Sup.) 135 A 474. 
67. Brady v. New York Bd. of Ed- 


ucation, 222 App. Div. 504, 226 NYS 
707. 

68. Brady v. New York Bd. of Ed- 
eee 222 App. Div. 504, 226 NYS 


69. Williams v. National Con- 
tran Co., 160 Minn. 298, 199 NW 


70. Daeschner v. Gibson, 103 Kan. 
555, 175 P 681. 


71. Stewart-McGhee Constr. Co. v. 
Caddo Parish School Bd., 165 La. 200, 
115 S 458. 


72. Stewart-McGhee Constr. Co. v. 
Caddo Parish School Bd., supra. 


73. Millville. Bd. of Education v. 
Empire State Surety Co., 83 N. J. L. 
298, 85 A 223. 


74. Tennessee Supply Co. v. Young, 
142 Tenn. 142, 218 SW 225. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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a building which is not built according to con- 
tract;7° and where he fails to build according to 
contract, and the work is not expressly or impliedly 
accepted, and the district derives no benefit from 
the building, he is not entitled to the value of the 
materials used in the building.7® 


Waiver. Acceptance of a school building by rea- 
son of necessary use is not a waiver of defective con- 
struction;‘* and the fact that there has been a 
waiver of defects in the early stages of the work in 
erecting a schoolhouse does not entitle the con- 
tractor to recover, unless the subsequent parts of the 
work have been performed conformably to contract 
or have been accepted.*§ 


[§ 604] f. Damages for Defective Performance 
or Nonperformance. Where the school district or 
other local school organization has sustained injury 
by reason of the contractor’s failure to perform his 
part of a contract, recovery of damages for such 
breach may be had by way of recoupment in an ac- 


SCHOOLS AND SCHOOL DISTRICTS 


[56 C.J.] 528 


the cost of the replacement in view of a provision 
of the contractor’s bond covering such defects.*? 


[§ 605] g. Completion of Work on Default of 
Contractor. Upon default of the contractor, the 
school authorities may accept the uncompleted 
work*? and complete it** at the expense of the con- 
tractor®* by letting a contract therefor.2° Where 
the plans and specifications have been approved by 
the proper state authorities,*® it is not necessary to 
secure a further approval of unchanged plans and 
specifications for the completion of the work.®? 


[§ 606] 18. Incidental or Extra Work. Failure to 
advertise for bids for extra work voids the contract 
for such work,®* unless an urgent necessity exists 
for completion without delay.8® It is not essential 
that the contract for extras be express,?® provided 
it is subsequently ratified,®+ unless a contract pro- 
vision requires that it be in writing.®? A contract 
to pay for extra work in consideration that the con- 
tractors complete their contract is not invalid with- 


tion by the contractor against the district.7® 
ever, this right of recoupment may be waived by 
Where the district replaces defective 
work, it is not entitled to damages as estimated by 


the district.®° 


75. Hill v. Millburn School Dist. 
No. 2, 17 Me. 316. 


[a] Power to build the school- 
house gives by implication such con- 
trol of land, materials, and work as 
to enable the school officers at all 
time to reject and displace any mate- 
rials wrought or unwrought, and in 
any state of preparation. Hill v. 
Millburn School Dist. No. 2, 17 Me. 
316. 


76. Hill v. Millburn School Dist. 
No. 2, 17 Me. 316. 


77. Kasbo Constr. Co. v. Minto 
paket Dist., 48 N. D. 423, 184 NW 
1029. 


78. Hill v. Millburn School Dist. 
No. 2, 17 Me. 316. 


[a] Reason for rule.—Where a 
part of the work has been accepted in 
spite of defects, it must-be implied 
that such was done only upon condi- 
tion that the remaining parts should 
be built according to contract. Hill 
v. Millburn School Dist. No. 2, 17 Me. 
316. 


79. Decker v. Douglas County 
School Dist. No. 2, 101 Mo. A. 115, 74 
SW 390. 


80. Decker v. Douglas 
School Dist. No. 2, supra. 


[a] Settlement between directors 
and contractor (1) who has failed to 
fully perform his contract to build a 
schoolhouse, fixing the amount due 
the contractor, for the labor and ma- 
terial actually furnished by him is 
binding on the parties (Decker v. 
Douglas County School Dist. No. 2, 
101 Mo. A. 115, 74 SW 390), (2) un- 
less set aside for fraud (Decker v. 
Douglas County School Dist. No. 2, 
supra) (3) or mistake (Decker v. 
Douglas County School Dist. No. 2, 
supra). 


81. Seattle School Dist. v. King 
Plumbing, etc., Co., 147 Wash. 112, 265 
P 463. 


82. Holden v. Kearny Bd. of Edu- 
eation, 85 N. J. L. 370, 91 A 990. 


83. Ludowici Caladon Co. v. Inde- 
pendence Independent School Dist., 
169 Iowa 669, 149 NW 845; Holden v. 
Kearry Bd. of Education, 85 N. J. L. 
370, 91 A 990. 


County 


How- 


Giomes 


[a] Reason for rule—The right 
rests upon the elemental ground that 
a party to a contract not broken 
through his fault is entitled to its 
benefits. Ludowici Caladon Co. v. In- 
dependence Independent School Dist., 
169 Iowa 669, 149 NW 845. 


[b] Necessity of contract provi- 
sion.—The right to complete the 
building in such case cannot be made 
to depend upon the authority of a 
contract provision. Ludowici Cala- 
don Co. v. Independence Independent 
School ,Dist., 169 Iowa 669, 149 NW 
845. 


[ec] Powers of building committee 
elected to carry into effect a report 
recommending construction of school 
building did not cease upon the mak- 
ing of a contract so that upon the 
abandonment thereof by the contrac- 
tor it could complete the work in be- 
half of the town. Spencer v. Hart- 
Or eae School Dist., 87 Vt. 152, 88 
A 510. 


84 Ludowici Caladon Co. v. Inde- 
pendence Independent Dist., 169 Iowa 
669, 149 NW 845. 


[a] Application of fund.—Upon a 
building contractor’s default, the 
school district was entitled, as against 
a materialman, to apply the unpaid 
balance of the contract price to com- 
pletion of the contract, instead of su- 
ing on the bond for the cost of com- 
pleting the contract. Ludowici Cala- 
don Co. v. Independence Independent 
pipes Dist., 169 Iowa 669, 149 NW 


{[b] Superintendent’s fee is prop- 
erly chargeable to the contractor. 
Platteville Joint School Dist. No, 4 v. 
Bailey-Marsh Co., 181 Wis. 202, 194 
NW 171. 


[ec] Interest.—Where a contractor 
on a school building defaulted and 
the school district completed the work 
at cost in excess of the contract price, 
it was entitled to interest on the ex- 
cess from the date of the last pay- 
ment. Platteville Joint School Dist. 
No. 4 v. Bailey-Marsh Co., 181 Wis. 
202, 194 NW 171. 


85. Holden v. Kearny Bd. of Edu- 
cation, 85 N.. J. L. 370, 91 A 990. 


86. See supra § 518. 


in a constitutional prohibition of granting extra 
compensation to public contractors.°* 
for extra work must be supported by legal considera- 
The fact that the amount for extras brings 


The contract 


87. Holden v. Kearny Bd. of Edu- 
cation, 85 N. J... 370) 9F A990; 


88. Mueller v. Board of Education, 
11 OhNPNS 113. 


[a] Agreement not within rule.— 
(1) Where a contractor refused to 
proceed with a contract for the in- 
stallation of a heating and ventilating 
apparatus in a school building be- 
cause of delays caused by defaults of 
construction contractors, an arrange- 
ment between it and the board of ed- 
ucation to complete the contract, im 
consideration of the board’s agree— 
ment to settle the amount of extra 
expense arising from such delays by 
agreement, arbitration, or judicial 
decisions on an agreed statement of 
facts, did not operate as a new con- 
tract, which could not be entered into 
without bids. Peo. v. Craig, 232 N- 
Y. 125, 1833 NE 419. (2) School di- 
rectors may, without complying with 
statutory requirements of public no- 
tice and competitive bids, authorize 
minor changes in the original contract 
not constituting an independent un- 
dertaking. In re Chester School 
Dist.’s Audit, 301 Pa. 203, 151 A 801. 


89. Mueller v. Board of Education, . 
11 OhNPNS 1138. 


[a] Necessity not existing.—Muel- 
as v. Board of Education, 11 OhNPNS 
118. 


90. Watkins v. Crawford County 
Seite Dist. No. 104, 85 Kan. 760, 118 
al i ; 


91. Watkins v. Crawford County 
School Dist. No. 104, supra. 


92. Deutsch v. Schmidt, 87 Ind. A. 
414, 161 NE 855. 


[a] Subcontractor is not affected 
by a provision in the main construc-— 
tion contract denying the contractor 
recovery for extras not authorized in 
writing. Deutsch v. Schmidt, 87 Ind. 
A. 414, 161 NE 855. 


03.7 sVCOsnVanCraisnaascuNeim dl eoe 
133 NE 419. 


94. See case infra this note. 


[a] Consideration lacking.—A con- 
tractor’s agreement to complete a 
building in return for additional ex- 
penses paid is not a legal considera- 
tion for the new contract. Villa 


524 [56 C.J.] 
the cost of the work beyond the sum secured by sale 
of bonds does not prevent recovery for such ex- 
tras.2> Where a contract is made on a guaranteed 
cost fixed fee plan, and the plans are so changed as 
to bring the cost above the contract price, and such 
extra items have been omitted by consent of the 
school authorities, the contractor cannot recover 
therefor.°* Moreover, where the contractor has not 
been occasioned additional expense by reason of 
extras and has contracted to supervise the work, he 
cannot recover for supervising such extra work.°? 


{§ 607] 14. Actions—a. Nature and Form of Ac- 
tion. A contractor or seller may maintain an action 
of assumpsit against the district or other local school 
organization,®® or the proper school board or school 
officers,®® or their predecessors,! on the valid con- 
tracts of the district or board or officers, or an action 
of debt may be brought.? So, an action for damages 
for a breach of the contract may be maintained 
against the proper school board by the contractor.* 
The contractor may maintain an action of covenant 
against the school board or officers on a sealed agree- 
ment or contract.4 Where a contractor’s rights un- 
der a valid contract are impaired by a change in good 
faith in centralization plans, his remedy is an action 
at law® and not mandamus.® 


[§ 608] b. Defenses. Many of the defenses which 
may be interposed to an action upon a contract of 
school authorities have already been considered in 
connection with the consideration of the requisites 
and validity of such contracts.7/ Where approval of 
the plans is required,® the fact that such approval 
was not obtained prior to commencing work is no 
defense to an action for the contract price.® It is 
no defense to an action of assumpsit against a dis- 
trict, on a contract, for labor and materials fur- 


Grove Tp. High School Dist. No. 231 
Bd. of Education v. Barracks, 235 Ill. 5 
A. 35. 2 


95. Rush v. Union County School 6. 
Dist. No. 5, 78 Or. 485, 153 P 59. 


96. Lather v. Fayette Tp. School 7, 
Dist. No. 1, 243 Mich. 90, 219 NW 700. 


97. Lather v. Fayette Tp. School 
Dist. No. 1, supra. Div. 304, 223 
98. Waterman-Waterbury Co. v. 
Cato Tp. School Dist. No. 4, 183 Mich. 


168, 150 NW 104. 


99. Norris v. Windsor School Dist. 
No. 1, 12 Me. 293, 28 AmD 182; Wil- 
liams v. Keech, 4 Hill (N. Y.) 168. 12. 


1. Williams v. Keech, supra. 


2. Norris v. Windsor School Dist. 
No. 1, 12 Me. 293, 28 AmD 182. 


3. Morgan v. San Francisco Bd. of 
Education, 136 Cal. 245, 68 P 703; 
Greenwood v. Estevan School Dist, 3 15. 
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U. C. Q. B. (Ont.) 575. 


State v. Chester Tp. Bd. of Ed- 
ucation, 25 Oh. Cir. Ct. 424. 22. 


See Mandamus § 333 note 35 [b] 


See supra §§ 535-539. 
8. See supra § 518. [a] 


9. Benedict v. Van Dusen, 221 App. 
NYS 152. 


10. Knowles v. Chesterville School | on. 
Dist. No. 10, 63 Me. 261 


11. Knowles v. Chesterville School 
Dist. No. 10, supra. 


Junkins v. Doughty Falls Un- 23. 
ion School Dist., 39 Me. 220. 


13. Junkins v. Doughty Falls Un- 
ion School Dist., supra. 


14. Morgan v. San Francisco Bd. of 
Education, 136 Cal. 245, 68 P 703. [b] 


Norris v. Windsor School Dist. 


[§§ 606-611 


nished in repairing a schoolhouse, that the building 
has been unlawfully removed from the lot belonging 
to the district,'® that the tax to raise funds for such 
repairs has been illegally assessed or collected ;** 
that the committee authorized to enter into the con- 
tract expended a larger sum than that specifically 
voted therefor where the sum was not limited to that 
named,!2 or that the schoolhouse is worth less than 
the sum so voted.t® In an action by a contractor 
against school officers for damages for breach of 
contract, it is no defense that public funds cannot 
be used to pay damages’ or that the district does 
not own the land on which the schoolhouse is built ;*° 
and it is immaterial that another contract with a 
third person for the work was ultra vires?® or wheth- 
er or not the judgment to be given can be collected.** 
However, illegality of the contract is a defense to 
an action on the contract.1* The contractor’s action 
for damages for delay in preparing the site as re- 
quired by the contract is not barred by the lack 
of formal notice to commence work.1® Where the 
contractor’s assignee sues for the contract price,”° 
statutes sometimes provide that his action is with- 
out prejudice to any defense against the contractor.** 


[§ 609] c. Parties. Generally, the contractor’s or 
seller’s assignee may sue for the contract price.?? 


[§ 610] d. Pleading. In a suit on the contract, 
the plaintiff's allegations must allege facts suffi- 
cient to constitute a cause of action.?* 


[§ 611] e. Evidence. Where, by statute, a build- 
ing permit for the work is’ required, compliance 
with such requirement cannot be presumed,?‘ but 
must be proved by plaintiff in establishing his case.?° 
In an action by the contractor for the entire con- 
tract price, he has the burden of showing substan- 


ge Education, 190 N. C. 389, 180 SE 


Johnson v. Cedar School Corp., 
117 Iowa 319, 90 NW 713; Smith v. 
Coman, 47 App. Div. 116, 62 NYS 106; 
Conrad v. Granville County Bd. of Ed- 
ucation, 190 N. C. 389, 130 SE 538. 


Acceptance of void warrant in 
payment by the assignee does not su- 
persede the original contract, so as to 
deprive him of his right to sue there- 
Johnson vy. Cedar School Corp., 
117 Iowa 319, 90 NW 713. 


s pene to assign contract see supra 
oS 


See cases infra this note. 


[a] Petition held to state cause of 
action.—D’ Yarmett v. Canadian Coun- 
Ey Senos) Dist. No. 27, 72 Okl. 124, 179 


|] Allegations held necessary in 
particular cases.—(1) Allegation that 
statutory permit was secured. Ker- 


Sask. L. 433, 478. 


[a] In Mississippi Hemingway Code 
§ 3421, providing that the trustees of 
an agricultural high school shall have 
control of the property, elect and fix 
salaries of teachers, and have full 
power to do all things necessary to 
the successful operation of the school, 
does not authorize a suit against the 
poard of trustees for breach of con- 
tract. Ayres v. Leake County Agri- 
cultural High School, 134 Miss. 363, 
98 S 847. 


4 Coghlan v. East Tilbury Tp., 35 


No. 1, 12 Me. 293, 28 AmD 182. 


16. Morgan v. San Francisco Bd. 
of Education, 136 Cal. 245, 68 P 708. 


17. Morgan v. San Francisco Bd. of 
Education, supra. 


18. Spatz_ v. Heidelberg, 
School Dist., 25 Pa. Dist. 452. 


19. Brady v. New York Bd. of Ed- 
ucation, 222 App. Div. 504, 226 NYS 
707. 


20. See infra § 609. 
21. Conrad v. Granville County Bd. 


etc., 


bow v. Wooldridge, (Tex. Civ. A.) 184 
Sw 746. (2) Allegation that taxes 
were levied to raise the contract price 
(Heldenfels v. San Patricio County 
School\Dist. No. 7, (Tex. Civ. A.) 182 
SW 386; Crowell Independent School 
Dist. v. Benjamin First Nat. Bank, 
(Tex. Civ. A.) 168 SW 339) (3) or 
that a fund exists for such purpose 
(Crowell Independent School Dist. v. 
Benjamin First Nat. Bank, supra). 


24. Kerbow v. Wooldridge, (Tex 
Civ. A.) 184 SW 746. 


25. Kerbow v. Wooldridge, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


made in bad faith.?§ 


§§ 611-613] 


tial performance according to the plans and specifi- 
In accordance with the general rule that, 
where a contract provides that security for its per- 
formance shall be satisfactory, the decision as to 


eations.?& 


SCHOOLS AND SCHOOL DISTRICTS 


tered.?° 


whether the seeurity given is satisfactory rests sole- 


ly with the party to whom it is furnished?’ unless 
Where a school construction 
contract provides that a bond for the faithful per- 
formance of the contract within the approval of the 
school authorities be given by the contractor?® and 
such approval is refused, in order to recover for a 
breach of the contract the contractor must show that 
the refusal of approval was unreasonable,®° or arbi- 
The burden of proving 


trary,*? or in bad faith.?? 


matters of defense is on defendant.?3 


General. 


The rules of 


evidence of civil actions generally?* apply to ac- 


26. Roger Mills County Independ- 
ent School Dist. No. 66 v. Kemp, 116 
Ok, 53; 243 P 514. 


27. See Contracts § 768. 

28. See Contracts § 770. 

29. See supra § 541. 

30. Vandenberg v. Wichita Bd. of 


Education, 117 Kan. 48, 230 P 321. 


31. Vandenberg v. Wichita Bd. of 
Education, supra. 


32. Vandenberg v. Wichita Bd. of 
Education, supra. 


33. See cases infra this note. 


[a] Particular defenses.—(1) The 
invalidity of a contract for the con- 
struction of buildings as exceeding 
the constitutional debt limitation. 
Riesen v. Shorewood School Dist. No. 
41927 Wis. 283, 2222N W 783. (2) Whe 
burden of proving plans prepared by 
the education department or building 
thereunder did not comply with the 
statute. Benedict v. Van Dusen, 
22% App. Diy. 304,°223 NYS 152: 


34. See Byidence § 39. 
35. See cases infra this note. 


[a] Evidence held sufficient: (1) 
To establish that the building was de- 
fective and not constructed according 
to plans and specifications. Kasbo 
Constr. Co. v. Minto School Dist., 48 
N. D423, 184 NW 1029. (2) To show 
that defective work was due to faulty 
specifications. Larson v. Tacoma 
School Dist. No. 10, 143 Wash. 414, 
2oo0r 113. .C3)> To support. a, finding 
that the building was accepted. Rog- 
er Mills County Independent School 
Dist. No. 66 v. Kemp, 116 Okl. 58, 243 
P 514. (4) To justify a finding of the 
amount of damages. Tennessee Sup- 
ply Co. v. Young, 142 Tenn. 142, 218 
SW. 2255.) Go justify a findine..as 
to the value of the work to the dis- 
trict. Williams v. National Con- 
tracting Co., 160 Minn. 293, 199 NW 
9195 


[b] Evidence held insufficient to 
support a finding that the losses from 
delay were occasioned solely by the 
disirict.~ Bingham) Coal, etc., Co. Nv: 
Salt Lake County Bd. of Education, 
61 Utah 149, 211 P 981. 


86. Fitzsimmons v. State Bd. of 
Education, 322 Ill. 372, 153 NE 749. 


37. Liability of district or officer 
failing to require bond see supra § 
Nowe 


38. Ga.—Hannah v. Lovelace- 
Young Lumber Co., 159 Ga. 856, 127 
SH i225: 

Iowa.—Green Bay Lumber Co. v. 
Odelbolt Independent School Dist., 125 
Iowa 227, 101 NW 84. 


Ky.—Knott County Ba. of Educa- 
tion v. Martin, 218 Ky. 688, 291 SW 
1062. 


Mass.—Manchester Ninth School 
Dist. v. Rogers, 250 Mass. 193, 145 NE 
278. 


N. C.—Morgantown Hardware Co. 
v. Morgantown Graded Schools, 151 N. 
C. 507, 66 SE 583, 150 N. C. 680, 64 SH 
764, 134 AmSR 953, 17 AnnCas 130. 


39. Knott County Bd. of Education 
v. Martin, 218 Ky. 688, 291 SW 1062; 
Morgantown Hardware Co. v. Morgan- 
town Graded Schools, 151 N. C. 507, 
66 SE 5838, 150 N. C. 680, 64 SE 764, 
134 AmSR 953, 17 AnnCas 130; Mar- 
shall County School Dist. No. 8 v. 
Home Lumber Co., 97 OKl. 72, 221 P 
433; Spencer v. Murray City Bd. of 
Education, 68 Utah 340, 250 P 392. 


[a] Agreement of school officers 
and contractor (1) that the officers 
pay claims against the contractor out 
of funds due the contractor is valid 
(Hamblett v. White, (Miss.) 11 S 
185), (2) but recovery is confined to 
such funds (Allentown School Dist. v. 
MeConn, 2 Walk: (Pa.)) $5). (3) 
Where the agreement provides that 
the school board shall pay all bills 
for material and labor when so or- 
dered by the contractor, it is not lia- 
ble for bills which such contractor 
has never ordered the board to pay. 


Mundorff v. Killbuck Tp., 4 Pennyp. 
(Ba, 103. 
[b] Completion of contract after 


abandonment (1) under a contract 
provision for unworked materials fur- 
nished the contractor does not impose 
on the district a personal liability on 
their being used in the completion of 
the work. Green Bay Lumber Co. v. 
Odebolt Independent School Dist., 125 
Iowa 227, 101 NW 84. (2) Where 
school authorities undertake to com- 
plete an abandoned contract of con- 
struction, liability attaches as to ma- 
terial and labor furnished on their or- 
der. Knott County Bd. of Education 
v. Martin, 218 Ky. 688, 291 SW 1062. 


[ec] Right as to assignee.—Where 
a subcontractor did not make delivery 
of material required under his con- 
tract with the principal contractor, 
and did not ratify assignment of his 
contract to the city by the principal 
contractor, when he abandoned work 
and thus failed to meet conditions on 
which the assignment would have be- 
come effective, there was no privity 
of contract between him and the city. 
BE. C. Gerhard Bldg. Co. v. Dallas, 298 
Fed. 264. 


[d] Salesman could not recover 
against the school board for furnish- 
ing to a member plans for a heating 
system never installed without an 
agreement to pay. Spencer v. Mur- 
ray City Bd. of Education, 68 Utah 
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tions on school contracts.?° 


[§ 612] f. Judgment. A judgment against a cor- 
porate body not a party to the suit is wrongfully en- 


[§ 613] 15. Rights, Remedies, and Liabilities of 
Subcontractors, Laborers, and Materialmen?’—a. In 
A subcontractor, laborer, or materialman 
has no claim or right of action against the school 
district or other local school organization for work 
done or material furnished for a school building or 
other school enterprise,?* except where given by con- 
tract,®® lien,*® bond,*? or statute.*? 
the rights and remedies of subcontractors and mate- 
rialmen are governed by statute.*? Where the ma- 


But sometimes 


340, 250 P 392. 


[e] Subcontractor’s assignee is 
entitled to have undeducted from the 
amount due him for completing the 
work a payment by the district of a 
sum due from the assignor to a third 
person, for which sum the district 
was not liable, even though the con- 
tractor never obtained such sum from 
the district. Bain v. Bruce, 164 lowa 
327, 145 NW 865. 


[f] Contract with agent.—Even 
though not aware of the relation of 
principal and agent, a materialman, 
furnishing materials to an agent of 
the school authorities sufficiently au- 
thorized to contract therefor, may re- 
cover from the school authorities. 
Spencer v. Hartford Town School 
DIS aS Ve) Loge Sele odiOe 


40. See infra §§ 614-619. 

41. See supra §§ 551-580. 

42. See cases infra note 42. ; 

43. See statutory provisions; and 
cases infra this note. 


fa] In Connecticut, under Pub. 
Acts (1925) c¢ 170, providing: that 
those who have a claim for materials 
or labor furnished in the execution of 
a contract as to public buildings shall 
file a claim therefor with the public 
officers, who shall pay it and recover 
from the contractor’s surety, recov= 
ery may be had even though the con- 
tractor abandoned the work and all 
funds have been used in completing 
the work. Pelton v. Bethlehem, 109 
Conn. 547, 147 A 144. 


[b] In Indiana (1) Rev. St. (1894) 
§ 7262, making an owner personally 
liable to a Subcontractor who serves 
him with notice of the amount of his 
claim as therein provided, does not 
give a subcontractor, laborer, or ma- 
terialman a right of action against 
the school authorities (Jeffries v. 
Meyers, 9 Ind. A. 563, 37 NE 301), 
(2) since such statute runs only in 
favor of those to whom a lien is giv- 
en (Jéffries v. Meyers,” supra), (3) 
and a school building is not subject 
to lien (see infra § 614). (4) Stat- 
utory provision as to right of action 
against owners generally see Build- 
ing and Construction Contracts § 177. 


[c] In Iowa (1) under Code § 3102, 
providing that subcontractors who 
furnish material for any public build- 
ing not belonging to the state shall 
have a claim against the public cor- 
poration for the value of such mate- 
rial, not in excess of the contract 
price, but such corporation shall not 
be required to pay any such claim in 
any different manner from that pro- 
vided in the principal contract, the 
right of claimant is not one of lien 
(Perry Independent School Dist. v. 
Hall, 159 Iowa 607, 140 NW 855; 


526 [56 C.J.] 


terialman or subcontractor is secured by a bond,** 
or by the statutory remedy for failure to require such 
bond,*® he cannot object to an assignment by the 
contractor to the surety of the money due under 
As against claims of subcontractors, 
the district is entitled to credit for payments made 


the contract.*® 


on the contract.47 An action by 


materialmen against an indemnitor of the contrac- 
tor’s surety on a contract that in consideration of 
the release of stop notices on the money due the 
contractor the indemnitor would use such money 
in payment of claims of materialmen and would per- 
sonally pay any deficit remaining is supported by 
sufficient consideration,*® even though the indemni- 
tor was not otherwise obligated to pay such deficit.*® 
The rules of evidence of civil actions generally®°® 


Wackerbarth, etc., Co. v. Independ- 
ence Independent School Dist., 157 
lowa 614, 138 NW 470; Green Bay 


Lumber Co. v. Odebolt Independent 
School Dist., 125 Iowa 227, 101 NW 
84), (2) even though the section is a 
part of a chapter devoted to mechan- 
ics’ liens: (Green Bay Lumber Co. v. 
Odebolt Independent School Dist., su- 
pra). (3) Such statute expressly pro- 
vides that the claim be given priority. 
Wackerbarth, ete., Co. v. Independent 
School Dist., supra. (4) The statu- 
tory right is not affected by the prin- 
cipal contractor’s assignment for the 
benefit of creditors. Wackerbarth, 
ete., Co. v. Independent School Dist., 
supra. (5) If the subcontractor does 
not file his claim against the district 
until all that is due has been paid to 
the principal contractor, the subcon- 
tractor cannot recover. Perry Inde- 
pendent School Dist. v. Hall, 159 Iowa 
607, 140 NW 855; Green Bay Lumber 
Co. v. Odebolt Independent School 
Dist., supra. (6) Where the claim is 
filed with the district treasurer and 
notice is given to the district presi- 
dent and secretary, the filing is suffi- 
cient. Wackerbarth, etc., Co. v. In- 
dependent School Dist., supra. (7) 
Where .a contract to construct a 
school building provides that if the 
contractor fails to finish the work the 
district may complete it and deduct 
the cost from any money due the con- 
tractor on the contract, and that ex- 
penditures and damages incurred 
through such default shall be certi- 
fied by the architect, the architect’s 
certificate as to the amount expended 
in completing the building is conclu- 
sive proof of such amount as against 
subcontractors, in the absence of 
fraud. Green Bay Lumber Co. v. Ode- 
bolt Independent School Dist., supra. 
(8) A provision of a contract for the 
construction of a public building au- 
thorizing the retention of funds for 
jndemnity against liens or claims of 
subcontractors held not to give sub- 
contractors, who fail to file their 
claims within the time required by 
Code § 3102, a right to payment to 
the exclusion of the contractor’s as- 
signee. Perry Independent School 
Dist. v. Hall, supra. 


[d] In Wisconsin the remedy giv- 
en by Rev. St. § 3328, providing that 
any subcontractor who furnishes ma- 
terials to a principal contractor for 
the construction of any building for 
a school district may sue such prin- 
cipal contractor and the school dis- 
trict jointly, but that no judgment 
ean be entered against any defendant 
therein other than the principal con- 
tractor for any amount greater than 
the amount due from the district to 
such principal contractor at the time 


SCHOOLS AND SCHOOL DISTRICTS 


the assignee of 


of the commencement of such action, 
is assignable. Iron River Bank v. 
Iron River School Directors, 91 Wis. 
596, 65 NW 368. 


44. See supra § 556. 
45. See supra § 552. 
46. Salt Lake Electric Supply Co. 


v. West, 54 Utah 564, 182 P 215. 


47. Ludowici Caladon Co. v. Inde- 
pendence Independent School Dist., 
169 Iowa 669, 149 NW 845. 


[a] Thus, where the value of old 
buildings sold by a school district to 
a building contractor and the amount 
paid by the district for insurance was 
eredited on the contract as payments, 
the district was entitled, as against 
materialmen, to credit for such pay- 
ments unless payments were thereby 
made in excess of those which the 
district at the time had the right to 
make under the contract. Ludowici 
Caladon Co. v. Independence Inde- 
pendent School Dist., 169 Iowa 669, 
149 NW 845. 


48. Fuller v. Towne, 
193 P 88. 


[a] Evidence insufficient to sus- 
tain a finding that defendant indem- 
nitor of a surety company against 
loss on bonds given on behalf of a 
contractor to erect a schoolhouse, aft- 
er arranging at a creditors’ meeting, 
after the disappearance of the con- 
tractor, to complete the building and 
pay all claims in full if not harassed 
or oppressed, did not agree to collect 
the money due from the school dis- 
trict, apply it to claims, and make 
good any deficiency, in consideration 
of release of stop notices by claimant 


184 Cal. 89, 


materialmen. Fuller v. Towne, 184 
Cally sete Eos. 
[b] Stop notices are _ effective 


against claims for materials furnished 
the indemnitor and the principal con- 


tractor. Fuller v. Towne, 184 Cal. 
89, 193 P. 88. 
49. Fuller v. Towne, supra. 


50. 
51. 


[a] Evidence held inadmissible.— 
(1) Evidence of a failure of work- 
manship on the part of the contractor 
in an action on an implied contract. 
North Alabama Lumber Co. v. Marion 
County Bd. of Education, 210 Ala. 
254, 97 S 784. (2) A letter from the 
superintendent of education to one 
furnishing materials for the construc- 
tion of a school building, stating that 
bills would be paid when sent to 
him, held not binding on the parties. 
North Alabama Lumber Co. vy. Marion 
County Bd. of Education, supra. 


See Evidence § 89. 
See case infra this note. 


[§§ 613-614 


apply to the admissibility®! and sufficieney®? of evi- 
dence in actions by or against subcontractors, labor- 
ers, and materialmen. 


[§ 614] b. Liens®*—(1) In General. 
sence of statute®’+ conferring the lien, the money 
due from the district or other local school organ- 
ization to the contractor is not subject. to a len in 
favor of subcontractors, laborers, or materialmen,*? 
but in a number of jurisdictions such len is con- 
ferred by statute.°° 
that the district will reimburse the contractor for 
certain losses if sustained by him because of the 
district’s failure to comply with certain provisions of 
the contract, such damages constitute money due the 
contractor so as to be subject to the statutory lien.°* 


In the ab- 


Where the contract provides 


52. See cases infra this note. 


[a] Evidence held sufficient (1) to 
sustain judgment for a school board 
sued for materials furnished the con- 
tractor, aS on a contract made with 
the contractor only. Frensley Bros. 
Lumber Co. v. Scott, 117 Okl. 133, 245 
P 615. (2) In an action for the value 
of materials furnished for school 
buildings, evidence held to make a 
question for the jury as to whether 
the building committee treated the 
work as abandoned by the contractor 
and assumed to provide for its com- 
pletion by the town. Spencer v. 
Hartford Town School Dist., 87 Vt. 
152, 88 A 510. 


53. Mechanic’s lien see Mechanics’ 
Liens § 20 notes 66, 67. 


54. See cases infra note 56. 


55. Plummer vy. Marianna School 
Dist. No. 1, 90 Ark. 236, 118 SW 1011, 
134 AmSR 28, 17 AnnCas 508; Page 
Trust Co. v. Carolina Constr. Co., 191 
N. C. 664, 132 SE 804; A. A. Fielder 
Lumber Co. v. Smith, (Tex. Civ. A.) 
151 SW 605. 


Action for damages for failure to 
require bond see supra § 570. 


56. See statutory provisions. 


[a] In Texas, under Const. art 16 
§ 37, and the statutes enacted in pur- 
suance of it, a materialman’s notice 
to school trustees of his elaim for 
material for a school building does 
not fix a lien on funds in the hands 
of the trustees. A. A. Fielder Lumber 
Co. v. Smith, (Civ. A.) 151 SW 605. 


[b] In Utah (1) the former pref- 
erential right given laborers and ma- 
terialmen by Comp. L. (1907) § 1400x 
was equivalent to a lien. Joseph Nel- 
son Supply Co. v. Leary, 49 Utah 493, 
164 P 1047; South High School Dist. 
v. McMillan Paper, ete., Co., 49 Utah 
477, 164 P 1041. (2) A claim for 
work performed on a contract taken 
over from another subcontractor was 
within the statute. Baker Lumber 
Co. v. A. A. Clark Co, 68 Utah SséF 
178 P 764.’ (3) So, wages paid to 
workmen of such first subcontractor 
under direction of the principal con- 


tractor could be claimed. Baker 
Lumber Co. vy. A. A. Clark Co., supra. 
57. Hood v. Community High 


School Dist. No. 304, 223 Ill. A. 451. 


[a] Interest.—In.a mechanic’s lien 
proceeding, it was held that the con- 
tractor was not entitled to interest 
upon that portion of an amount found 
due to him which the owner was, un- 
der the contract, authorized to with- 
hold to indemnify it until the amount 
due to subcontractors and _ other 
claimants was ascertained. Hood vy. 
Community High School Dist. No. 304, 
223 Ill. A. 451. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 614-619] 


The validity of the lien is not affected by reason of 
claimant’s becoming a member of the school board 
subsequently to the execution of the contract be- 
tween the contractor and the district,°® nor by rea- 
son of the interest of the school officer indorsing 
a note to secure a loan to the contractor in the lien- 
or company.°® The right to a lien is obviously sub- 
ject to the limitation that there is money due the 
ceontractor.°° In accordance with the general rule 
that, where the’ owner completes the work, after 
abandonment by the contractor, and the cost of 
completion equals or exceeds the unpaid portion of 
the contract price, no lien can be enforced,*! where 
the cost of completing the abandoned school con- 
tract exceeds the amount due the contractor, no 
hen can be enforced.®? 


{§ 6151] (2) Perfection. In order to obtain a lien 
on the money due or to become due to a contractor 
as to school matters, the statutory provisions for the 
creation of the lien must be complied with.** The 
fact that the notice claims a lien against only prop- 
erty may be disregarded as surplusage** and will 
not invalidate the lien against money due the con- 
tractor.°° There is authority that the district must 
pay claims regardless of when filed.6* In the ab- 
sence of a statutory requirement, the claim need not 
be verified.°* Where the notice is verified, it is not 
invalid by reason of not being signed.*8 


[§ 616] (3) Assignment. Statutes in some ju- 
risdictions permit the assignment of a lien on mon- 
eys due the contractor.®® An assignment which does 
not contain a date is invalid.*° Statutory provi- 
sions as to the filing of such assignment or copies 


58. Goodrich vy. Union School Dist. [a] 
No. 3 Bd. of Education, 137 App. Div. 
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Verification 
Verification of a 
rials under a building contract with 
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thereof must be complied with.71 


[§ 617] (4) Discharge. Under the express provi- 
sion of statute, the lien may be discharged after the 
lapse of a prescribed period of time unless an order 
is made by a court of record continuing the lien,*? 
but such a provision has been construed to be effee- 
tive only where intervening eleiments are preju- 
diced.** 


[§ 618] (5) Priority. Where liens are filed at the 
same time, the henors are entitled to share pro 
rata,’* and the right is not affected by the time of 
furnishing the labor or material,** or the time of 
commencing suit,7® but claims have priority in the 
order filed.77 A materialman’s lien is prior to the 
rights of the contractor’s assignee’® and to the lien 
of an attorney.”® 


[§ 619] (6) Enforcement. Laborers or material- 
men need not bring separate actions to enforce their 
liens®® but may set up their rights in any action in- 
volving the fund.§! Where the contract provides 
that payments to the contractor shall be made only 
upon certificates of the architect,®? and such cer- 
tificate is withheld, a subcontractor is not com- 
pelled to wait until issuance of the certificate to en- 
force his lien on the money due the contractor,** 
particularly where the building has been accepted 
and used by the school authorities. Claimants 
seeking to enforce the lien must plead*® and prove*® 
the character and amount of material furnished on 
each school building where contracts and bonds for 
buildings are separate.*? The subcontractor or ma- 
terialman has the burden of proving his right to 
recover,®® but the burden of proving affirmative 


held sufficient.— , Leary, 49 Utah 493, 164 P 1047. 
claim for 


mate- 76. Lowe v. Leary, 49 Utah 506, 


499, 122 NYS 50. 


59. Goodrich v. Union School Dist. 
No. 3 Bd. of Education, supra. 


60. N. Dain’s Sons Co. v. Cortlandt 
Union Free School Dist. No. 7, 83 
Misc. 335, 144 NYS 846; Sioux Falls 
Pressed Brick Co. v. Sioux Falls Bd. 
of Education, 25.S. D. 36, 125 NW 
291. 


61. See Mechanics’ Liens § 171. 


62. Sioux Falls Pressed Brick Co. 
v. Sioux Falls Bd. of Education, su- 
pra. 


63. Blatz Co. v. Stivers, 200 Ky. 
801, 255 SW 699. 


[a] City treasurer is proper officer 
to be given notice. Italian Mosaic, 
etce., Co. v. Niagara Falls, 131 Misc. 
281, 227 NYS 64. Contra Hazard v. 
Swedesboro School Dist. Bd. of Edu- 
cation, (N. J. vere Ma Ae ole tatty .78 
NaS Eq. 568, 80 A 456]. 


[b] County clerk is not proper of- 
ficer to be ey ou notice. Italian Mo- 
saic, etc., Co. v. Niagara Falls, 131 
Misc. 281, 227 NYS 64. 


[c] Copies of notice qeay be filed. 
Italian Mosaic, etc., Oo. v. Niagara 
Falls, 131 Misc. 281, 927 NYS 64 


64. Montgomery v. G. L. Cole, Inc., 
138 Misc. 53, 244 NYS 702. 

65. Montgomery v. G. L. Cole, Inc., 
supra. 

66. Maryland Fidelity, etc., Co. v. 
Claiborne Parish School. Bd., 35 F. 
(2d) 876 [aff 40 F. (2d) 577]. ‘ 

67. Goodrich v. Union Free School 
Dist. No. 3 Bd. of Education, 137 App. 
Div. 499, 122 NYS 50. 


the school district by an attorney at 
law and in fact for claimant held suf- 
ficient, although he did not personally 
know of each delivery and item in 
the claim. Ludowici Caladon Co. v. 
Independence Independent School 
Dist., 169 Iowa 669, 149 NW 845. 


68. Montgomery v. G. L. Cole, Inc., 
1388 Misc. 53, 244 NYS 702. 


69. See statutory provisions. 


70. Montgomery v. G. L. Cole, Inc., 
138 Mise. 53, 244 NYS 702. 


71. Montgomery v. G. L. Cole, Inc., 
supra. 


[a] Filing sufficient.—Filing an 
assignment of a lien claim with the 
clerk of the district school board and 
with the treasurer is sufficient. 
Montgomery v. G. L. Cole, Inc., 138 
Misc. 53, 244 NYS 702. 


72. See statutory provisions. 


73. Italian Mosaic, etc., Co. v. Ni- 
aera Falls, 131 Misc. 281, 227 NYS 


74. Loomans Lumber Co. v. Mielke, 
161 Wis. 311, 154 NW 369. 


[a] Effect of premature suit.—A 
fund due the principal contractor for 
a school for the district, paid into 
court under a stipulation between the 
district and the contractor that it 
should be paid to the proper persons, 
is properly distributea between sub- 
contractors and materialmen, al- 
though they sued before the district 
owed the contractor. Loomans Lum- 
ber Co. v. Mielke, 161 Wis. 311, 154 
NW 369/ 


75. Joseph Nelson Supply Co, y. 


164 P 1052; Joseph Nelson Supply Co. 
v. Leary, 49 Utah 493, 164 P 1047. 


77. Goodrich v. Union Free School 
Dist. No. 3 Education Bd., 137 App. 
Div. 499,;°122 NYS 50. 


78. Metropolitan Casualty Ins. Co. 
v. Cheaney, (Tex. Civ. A.) 32 SW (2d) 
691; Baker Lumber Co. v. A. A. Clark 
Co., 53 Utah 336, 178 P 764; Joseph 
Nelson Supply Co. v. Leary, 49 Utah 
493, 164 P 1047; South High School 
Dist. v. McMillan Paper, etc., Co., 49 
Utah 477, 164 P 1041. 


79. Mountain States Supply Co. v. 
putisal-Adleh Co., 63 ‘Utah 384, 225 P 

80. South High School Dist. v. Mc- 
Millan Paper, etc., Co., 49 Utah 477, 
164 P 1041. 


81. South High School Dist. v. 
McMillan Paper, ete., Co., supra, 


82. See supra PES 
83. Hood v. Christian County Com- 


munity High School Dist. No. 304, 223 
DAS 452. 


84. Hood v. Christian County Com- 
munity High School Dist. No. 304, su- 
pra. 

85. Metropolitan Casualty Ins. Co. 
i hae ated (Tex, Civ. A.) 32 SW (2d) 


86. Metropolitan Casualty Ins. Co. 
v. Cheaney, supra. 


87. Montgomery v. G. L. Cole, Ine., 
188 Misc. 538, 244 NYS 702. 


88. Sioux Falls Pressed Brick Co. 
v. Sioux Falls Bd. of Education, 25 
S. D. 36, 125 NW 291, 
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defenses is in the district or other local school organ- 
contractor is not made a 
party to the action, the conflicting claims of the 
materialman and contractor as to the money due the 
contractor eannot be adjudicated.®°® 
subject to the costs of the action establishing the 


Where the 


ization.’® 


lien.?? 


[§ 620] C. District Expenses and Charges, and 
As a general rule a school 
district is liable for such expenses and charges,?® 
and such only,®* as are expressly of impliedly au- 
thorized by law,®® and such as are necessarily and 


Statutory Liability. 


SCHOOLS AND SCHOOL DISTRICTS 


The fund is 


tory authority or duty.°® 
agents are empowered to provide certain articles 
from money assigned to them for that purpose, the 
school district has no authority to vaise other money 
therefor or to make itself liable for such articles.°* 


[§ 621] D. Liability for Torts* 


[§§ 619-621 


But where certain school 


—l. In General. 


Inasmuch as school districts and other local school 


properly incident to the performance of a statu- 


[a] Proof that something is due 
contractor must be shown by the sub- 
contractor or materialman. Sioux 
Falls Pressed Brick Co, v. Sioux Falls 


Bd. of Education, 25 S. D. 36, 125 NW 
291). 

[b] Assignee of lien claims has 
the burden of establishing compliance 
with the statutory requirements. 
Montgomery v. G. L. Cole, Inc., 138 
Mise. 58, 244 NYS 702. 

89. See cases infra this note. 

[a] Rule applied.—The district 
has the burden of showing that in 


completing the abandoned contract it 
expended more than remained due the 
contractor. Sioux Falls ‘Pressed 
Brick Co. v. Sioux Falls Bd. of Edu- 
cation, 25 S. D. 36, 125 NW 291. 


[b] Evidence held insufficient to 
show that the loss sustained by the 
contractor was occasioned by the gov- 
ernment, or anyone having any au- 
thority to act for it. Hood v. Chris- 
tian County Community High School 
Dist. No. 304, 228. Ill. A. 451. 

90. Blatz Co. v. Stivers, 200 Ky. 
801, 255 SW 699. 

91. Italian Mosaic, etce., Co. v. Ni- 
agara. Falls, 131 Mise. 281, 227 NYS 
64. 

92. Cross references: 


Allowance of claims see infra §§ 921- 
927. 

Compensation and reimbursement of 
expenses of officers see Supra § 201. 


Indebtedness and expenditures in gen- 
eral see infra §§ 624-748. 


Tuition of pupils see infra §§ 1007— 
1018. 


93. Ark.—Ft. Smith School Dist. v. 
Williams, 61 Ark. 71, 31 SW 980. 


Iowa.—Flint River Independent 
School Dist. v. Kelley, 55 Iowa 568, 
8 NW 426. 

Me.—Estes v. Bethel, 
Dist. No. 19, 33 Me. 170. 

Rasa e Wilson v. Cambridge, 
Mass. 142. 

N. M.—Nohl v. Albuquerque Bd. of 
Education, 27 N. M. 232, 199 P 37%3, 
16 ALR 1085. 

N. Y.—Lockport Bd. of Education 
y. Richmond, 137 NYS 562. 


Okl.—State v. Oklahoma City Bd. 
of Education, 35 Okl. 938, 128 P 140. 


Pa.—Hartman v. Mt. Joy School 
Dist., 68 Pa. 441. 

[a] Expenditure to carry group 
insurance for teachers and employees, 
admittedly enabling the school board 
to procure better teachers and to re- 
tain them at less expense, is a proper 
expense. Nohl v. Albuquerque Bd. of 
Education, 27 N. M,, 232, 199 PB. 373, 
16 ALR 1085. 

[b] Expenses of election.—(1) The 


etc., School 


101 


board of education is not liable for 
expenses of elections of members of 
the school board. ‘State v. Oklahoma 
City Bd. of Education, 35 Okl. 93, 128 
P 140. (2) Under the rule that, in 
the absence of specific directions on 
the subject, the beneficiary should 
pay the legitimate expenses incurred, 
the district is liable for the fees of 
a school election. Ft. Smith School 
ae v. Williams, 61 Ark. 71, 31 SW 

[c] Expense of suit.—(1) A stat- 
utory provision allowing school offi- 
cers expenses in suits growing out of 
the performance of official duties does 
not extend to a committee appointed 
to investigate the financial affairs of 
the district (Peo. v. Skinner, 74 App. 
Div. 58, 77 NYS 386) (2) and such com- 
mittee cannot recover from the dis- 
trict the expenses of a libel suit. 
(Peo. v. Skinner, supra). 


{[d] Printing.—Under a_ statute, 
directing school committees annually 
to make a report of the condition of 
the schools, and to cause it to be 
printed for the use of the inhabit- 
ants, it is held that a city school com- 
mittee may charge to the city the ex- 
pense of printing an address by them 
to the people thereof relating to a 
case of corporal punishment in one of 
the public schools, the address being 
referred to in their subsequently 
printed report as a part thereof. 
Wilson v. Cambridge, 101 Mass. 142. 


[e] Statutory exemption of prop- 
erty from taxes and assessments does 
not affect the rule. Lockport Bd. of 
Education v. Richmond, 137 NYS 62. 


94. School Dist. No. 76 v. Capitol 

Nat. Bank, 7 Okl. 45, 54 P 309; In re 
School Law, 12 Pa. Dist. 350; Hoover 
v. Lower Merion oe School Dist., 20 
Montg. Co. (Pa.) 53 


[a] Expenses of tax assessment 
made for school purposes must be 
paid by the county and not by the 
school district for which the assess- 
ment is taken. In re School Law, 12 
Pa. Distais50: 


[b] Separate schools.—(1) Under 
a statute providing for the establish- 
ment of separate schools and requir- 
ing an annual tax to be levied by the 
board of county commissioners in ad- 
dition to the general county tax suf- 


ficient to maintain such separate 
schools, where a township erects a 
schoolhouse, pays teachers’ wages, 


and purchases fuel for the support 
and maintenance of such separate 
schools, the debts incurred for such 
purposes are not township liabilities. 
School Dist. No. 76 v. Capitol Nat. 
Bank, 7 Okl. 4%, 54 P. 309. (2) Where 
under the statute a fund for separate 
schools is a county fund and raised 
by a tax upon all of the taxable prop- 
erty in the county, the county and not 
the district is liable for the payment 
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organizations are agencies or instrumentalities of 
the state,®°* and, 
publie or quasi-municipal in character,®® it is the 
generally accepted rule, although there is some au- 
thority to the contrary,+ that such a district, or its 


considered as corporations, are 


of warrants for the expenses of such 


schools. American State Bank v. 
Muskogee County, 1438 Okl. 1, 286 P 
902. 

[ce] Printing.—It has been held 


that a school district is not liable for 
the cost of printing a list of delin- 
quent taxpayers not ordered by it. 
Hoover v. Lower Merion Tp. School 
Dist., 20 Montg. Co. (Pa.) 53. 

[d] Board of pupil (1) is not a 
proper district expense. Pfeiffer v. 
Reno, 29 Pa. Co. 145. (2) Board of 
pupils see infra § 1038 et seq. 


95. See cases supra notes 93, 94. 
| 96. Wright v. Rosenbloom, 52 App. 
Div. 579,66 NYS 165; Union Free 


School Dist. No. 1,v. Mapes, 14 NYSt 
593; Foster v. Neshannock Tp. School, 
380 Pa. Co. 17; In re School Dist. As- 
sessments, 27 Pa. Co. 671; Blaisdell 
v. Westmore School Dist. No. 2, 72 
Vt. 68, 47 A 173. 


[a] Repairs on _ schoolhouse.—A 
statute imposing liability on a town 
for repairs on a school building does 
not affect the liability of the district. 
Blaisdell v. Westmore School Dist. 
No. 2, 72 Vt. 63, 47 A 178. 


[b] Services in taking census of 
school children are a recoverable ex- 
pense. In re School Dist. Assess- 
MENts, 020 baw Co. 611s 


{c] Broker’s commission in the 
purchase of a schoolhouse site may 
be recovered from the district. Union 
Free School Dist. No. 1 v. Mapes, 14 
NwvSt 593. 


[d] School corporations are bound 
(1) to contribute to the erection (In 
re Niagara High School Bd., 1 Ont. 
A. 288) (2) and maintenance (Wind- 
sor Bd. of Education v. Essex, 10 Ont. 
L. 60, 5 OntWR 726; Port Arthur 
High School Bd. v. Ft. William, 25 
Ont. A. 522) of joint schools. 


[e] Services of school physician 
(1) may be paid as a school expense 
(Foster v. Neshannock Tp. School, 
30 Pa. Co. 17), (2) but not for attend- 
ance on a family quarantined by the 
board as a public health board (Brown 
v. Na Salem School Dist., 30 Pa. Co. 
124). 


Authority to repair school buildings 
see supra § 494. 


97. Estes v. Bethel, 
Dist. No. 19, 33) Mer 170; 


98. See supra § 46. 

99. See supra § 47. 

1. See cases infra’ this note. 

{a] | In New York (1) a school dis- 
trict is liable for negligence in the 
exercise of powers conferred or the 
performance of duties imposed by law 


directly upon it, as distinguished 
from those conferred or imposed by 


—— 


etc.,. School 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Cd 


§ 621] 


directing board, as such,? like other municipalities® 
and the state itself, is not liable to persons in- 
nor is it liable for in- 


jured by its nonfeasance,°® 


statute upon designated officers of 
the district. Lessin v. New York Bd. 
of Education, 247 N. Y. 503, 161 NE 
160; Herman v. Arcadia Union School 
Dist. No. 8 Bd. of Education, 234 N. 
Y. 196, 137 NE 24, 24 ALR 1065; Bas- 
sett v. Fish, 75 N. Y. 303 [rev 12 Hun 
209]; Williams v. Eaton Dist. No. 1, 
204 App. Div. 566, 191 NYS 476; Jaked 
v. Albany Bd. of Education, 198 App. 
Div. 113, 189 NYS 697 [rev 113. Misc. 
572, 185 NYS 88]; Seel v. New York, 
Lip Dsee Dive | 6D9,) 16M LIN YS 7161: 
See Donovan v. New York Bd. of 
Education, 44 N. Y. Super. 53, 55 How 
Pr 176 (holding that a school district 
expressly given by statute ‘“‘the pow~- 
ers and privileges of a corporation” 
is subject to the obligation incident to 
the exercise of those powers, and so is 
liable for negligence in the perform- 
ance of its corporate duties). (2) 
Thus it is liable for injuries suffered 
by a pupil in operating an unguarded 
buzz saw in the manual training de- 
partment of a school (Herman v. Ar- 
cadia Union School Dist. No. 8 Bd. of 
Education, supra), (3) for maintain- 
ing a flag pole on a school building 
in an unsafe condition (McCarton v. 
New York, 149 App. Div. 516, 133 NYS 
939), (4) for allowing a building in 
dangerous and unsafe condition to be 
occupied as a school building (Wahr- 
man v. New York Bad. of Education, 
187 N. Y. 331, 80 NE 192, 116 AmSR 
609, 10 AnnCas 405), (5) for failing 
to maintain a school building or keep 
it in repair (Jaked v. Albany Bad. of 
Education, supra), (6) for failing to 
keep gymnasium equipment in a safe 
condition (Kelly v. New York Bd. of 
Education, 191 App. Div. 254, 180 NYS 
798; Kelly v. New York Bd. of Hdu- 
cation, 191 App. Div. 251, 180 NYS 
(96), (7) or for failure to use reason- 
able care in the keeping and distribu- 
tion of chemicals provided for use in 
connection with a course in chemistry 
potentially dangerous in combination 
(Gregory v. Rochester Bd. of Educa- 
tion, 222 App. Div. 284, 225 NYS 679), 
(8) provided, of course, the negligence 
of the district is the proximate cause 
of the injury complained of (Johnson 
v. Hudson Bd. of Education, 210 App. 
Div. 723, 206 NYS 610). (9) The li- 
ability of the district does not, how- 
ever, run in favor of a person as to 
whom it is under no duty (Basmajian 
v. New York Bd. of Education, 211 
App. Div. 347, 207 NYS 298 [rev 122 
Misc. 530, 204 NYS 263]; Johnson v. 
Hudson Bd. of Education, supra), (10) 
and so it is not liable for injuries 
caused by an unguarded buzz saw in 
the manual training department of a 
school to one who was not enrolled 
for the manual training department 
and had no right to use the saw or 
be near to it (Johnson v. Hudson Bad. 
of Education, supra), (11) nor is it 
liable for injuries received by a truant 
pupil in falling through a hole in a 
roof or grating where he was tres- 
passing and had no right to be (Bas- 
majian v. New York Bd. of Education, 
supra), (12) nor is the district liable 
for injuries received by a student in 
performing a chemical experiment in 
the school laboratories, which experi- 
ment was unauthorized and no part of 
the regular course, whether or not 
such course had been formally pre- 
scribed or adopted (Gregory  v. 
Rochester Bd. of Education, 222 App. 
Dive) 284, 9225) INYSIN679)s (138), Al- 
though the board of education is 
vested with general control in the 
eare of school buildings and property 
for the purposes of public education, 
where the special care and safekeep- 
ing of such buildings in the respective 


[56 C. J.—34] 
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wards is committed to the ward trus- 
tees, who are not the agents of the 
board, but are independent public offi- 
cers, the board is not liable for their 
negligence in respect to the care and 
safekeeping of such buildings. Dono- 
van v. New York Bd. of Education, 
SOnONiw We ddsecs 


[b] In Alberta (1) a school dis- 
trict is liable for injuries to a pupil 
resulting from its failure or neglect 
to repair playground equipment. 
Schultz v. Grasswold School Dist., 
[1930] 3 DomLR 600. (2) But a dis- 
trict is not liable for injuries received 
by one using manual training machin- 
ery where such machinery was as 
clearly suitable for the purposes for 
which it was being used as it was 
reasonably possible to maintain and 
the district did not direct or authorize 
the injured person to make use of the 
machinery. Smiles v. HEdmondton 
School Dist. No. 7, 14 Alta. L. 351, 43 
DomLR 171, [1918] 3 WestWkly 673 
[allowing app 41 DomLR 400, [1918] 
2 WestWkly 586]. 


[ce] In British Columbia school 
board is not liable for injury to pupil 
on highway caused by fall of decayed 
tree from other property. Patterson 
v. North Vancouver School, 41 B. C. 
L2G LOZ se Domibke 33, all 9Z9e2 
WestWkly 181. 


[d] In Ontario (1) while a school 
district is not liable as an insurer 
for the loss of clothing of a pupil, 
taken from the cloakroom provided 
therefor, it would be responsible if 
the loss were caused by its negligence. 
Stevenson v. Toronto Bd. of Educa- 
tion, 46 Ont. L. 146, 17 OntWN 52, 49 
DomLR 673. (2) A district is liable 
for negligence in permitting the ex- 
istence of an unguarded hole in the 
floor of a school building, as a result 
of falling into which plaintiff was in- 
jured. Shaw v. St. Thomas Bd. of 
Education, 2 OntWN 510, 18 OntWR 
165. 


[e] In Saskatchewan, while a 
school district would be liable for 
negligently furnishing defective sup- 
plies or equipment whereby injury is 
caused to a pupil, it is not liable to 
one injured by the use by another pu- 
pil of equipment which is not danger- 
ous for the purpose for which it is be- 
ing used. Edmondson v. Moose Jaw 
Schools Dist., 13 Sask ii o16). 55 
DomLR 563, [1920] 3 WestWkly 979. 


[f] In England, (1) a county coun- 
cil charged with the administration of 
schools is liable for failure to main- 
tain the school building or premises 
in a safe and suitable condition (Mor- 
ris v. Carnarvon County, [1910] 1 K. 
B. 840; Ching v. Surrey County, 
[1910] 1 K. B. 736), (2) or failure to 
provide a safe means of conveyance 
for transporting pupils to and from 
school (Shrimpton v. Hertfordshire 
County, 104 L. T. Rep. N. S. 145), (3) 
or for leaving dangerous material on 
a school playground (Jackson vy. Lon- 
don County, 28 T. L. R. 359), (4) or 
failing to warn a pupil in a chemistry 
class of the dangerous nature of a 
chemical being used in an experiment 
(Shepherd v. Essex County, 29 T. L. 
R. 303). (5) Where an education au- 
thority under the Education Acts, 1907 
and 1909, enters into an agreement 
with a medical associatien in regard 
to the performance of operations on 
school children, the education author- 
ity is not liable for the negligence 
(if any) of the persons performing 
the operation, provided that they en- 
gage competent professional persons 
to perform it. Davis v. London Coun- 
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juries or loss resulting from its negligence,® as for 
a failure properly to construct 'a school building 
or to keep it in repair,’ or to maintain the school 


LENA SSO M Died Bl Sm Ae 
2. Cross references: 


District board of education, 
trustees, or the like: 


As quasi corporation see supra § 47. 
Powers, functions, and duties see 
supra §§ 203-215. 
Personal liability of members of 
board for torts see supra § 223. 


3. See Municipal Corporations § 
1701 text and note 19. 


4 See States [36 Cyc 881]. 


5. Bank v. Brainerd School Dist., 
49 Minn. 106, 51 NW 814; Plumbing 
Supply Co. v. Canton Independent * 
School Dist. Bd. of Education, 32 S. 
D. 270, 142 NW 1131, 32 S. D. 129, 142 
NW 260. 


6 Colo.—Newt Olson Lumber Co. 
v. Jefferson County School Dist. No. 
8; 83 ‘Colo. 272, 263 P 723. 


Ill.—Lincke v. Moline Bd. of Edu- 
cation, 245 Ill. A. 459. 


Kan.—MecGraw v. Linn County Ru- 
ral High School Dist. No. 1, 120 Kan. 
413, 243 P 1038. 


Minn.—Bang v. St. Louis County 
Independent School Dist. No. 27, 177 
Minn. 454, 225-NW 449; Mokovich v. 
St. Louis County Independent School 
Dist. No. 22, 177 Minn. 446, 225 NW 
292; Bank v. Brainerd School Dist., 
49 Minn. 106, 51 NW 814. 


Mo.—Krueger v. St. Louis Bd. of 
Education, 310 Mo. 239, 274 SW 811, 
40 ALR 1086. 


Oh.—Cincinnati Bd. of Education v. 
Volk, 72 Oh. St. 469, 74 NE 646. 


Or.—Spencer v. School Dist. No. 1, 
Vo Or; sii) 2549 Psu 


Utah.—Woodcock v. Salt Lake City 
Bd. of Education, 55 Utah 458, 187 P 
181, 10 ALR 181. 


And see cases infra notes 7-11. 


Compare Brinton v. Shenango Tp. 
School Dist., 81 Pa. Super. 450 (per- 
mitting recovery in an acton of tres- 
pass for the destructon of a building 
leased by plaintiff to defendant dis- 
trict for school purposes under an 
agreement to return the property in 
as good condition as when received, 
and which building was destroyed by 
fire as a result of negligence on the 
part of the district;_ the court saying 
that the case was one not “of pure 
tort, but of negligent performance 
of a contract’’). 


7. Ill—tLinecke v. Moline Bd. of 
Education, 245 Ill. A. 459. 


Iowa.—Lane v. Woodbury Dist. Tp., 
58 Iowa 462, 12 NW 478. 


Md.—State v. Frederick County, 94 
Md. 334, 51 A 289. 


Mass.—Sullivan v. Boston, 126 
Mass. 540; Hill v. Boston, 122 Mass. 
344, 23 AmR 332; Bigelow v. Ran- 
dolph, 14 Gray 541. 


Mich.—Daniels v. Grand Rapids 
Bd. of Education, 191 Mich. 339, 158 
NW 23, LRAI1916F 468. 


Minn.—Bank v. Brainerd School 
Dist., 49 Minn. 106, 51 NW 814. 


Mo.—Cochran v. Wilson, 287 Mo. 
210, 229 SW 1050. 


Oh.—F inch v. Toledo Bd. of Educa- 
tion, 30 Oh. St. 37, 27 AmR 414. 


Or.—Antin v.. Clatsop County Un- 
ion High School Dist. No. 2, 130 Or. 
461, 280 P 664, 66 ALR 1271; Spencer 
vy. School Dist. No. 1, 121 Or. 511, 254 


‘directors, 
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premises® 


or equipment® in a proper and safe con- 
dition, or to furnish safe and suitable means of 
conveyance for the transportation of pupils to and 
from school,'® or safely operate such conveyance,** 
except where liability is imposed by statute;1? and 
a statute merely authorizing the bringing of ac- 
tions against a district or conferring upon it power 
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to be sued does not abrogate its immunity from ha- [§ 

| Saat § See Lupke vy. Multnomah istence. Dawson v. Tulare Union 

County School Dist. No. 1, 130 Or.| High School Dist., 98 Cal. A. 138, 276 

409, 275 P 686 (dictum). P 424. (3) A district is also liable un- 
der a statute providing that their 


-Pa.—Erie School Dist. v. Fuess, 98 
Pa. 600, 42 AmR 627. 


R. I.—Wixon v. Newport, 13 R. I. 
454, 48 AmR 35. 


Wis.—Srnka v. Joint Dist. No. 3, 
174 Wis. 38, 182 NW 325. 


Construction and maintenance of 
school buildings in general see supra 
$§ 464-494, 


8. Chicago v. Chicago, 243 Ill. A. 
327; Mokovich v. St. Louis County 
Independent School Dist. No. 22, 177 
Minn. 446, 225 NW 292; Anderson v. 
Fargo Bd. of Education, 49 N. D. 181, 
190 NW 807; Lupke v. Multnomah 
County School Dist. No. 1, 130 Or. 
409, 275 P 686. 


9. Conrad v. Ridgeville Tp. Bd. of 
Education, 29 Oh. A. 317, 163 NE 567; 
Johnson City Bd. of Education v. Ray, 
154 Tenn. 179, 289 SW 502; Krutili v. 
Butler Dist. Bd. of Education, 99 W. 
Va. 466, 129 SE 486; Sullivan v. 
Tomah School Dist. No. 1, 179 Wis. 
502, 191 NW 1020. See Howard v. 
Tacoma School Dist. No. 10, 88 Wash. 


167, 152 P 1004, AnnCasl1917D 792 
(dictum). 
10. Harris v. Salem School Dist., 


72 N. H. 424, 57 A 332. 


Transportaton of pupils to and from 
school in general see infra §§ 1038— 
1056. 


11. Allen v. Independent School 
Dist. No. 17, 173 Minn. 5, 216 NW 533; 
Tulsa County Cons. School Dist. No. 1 
v. Wright, 128 Okl. 198, 261 P 953, 56 
ALR 152. 


12. See statutory provisions; 
cases infra this note. 


[a] Power of legislature to impose 
liability.—It cannot be questioned 
that it is within the power of the 
legislature to impose liability for neg- 
ligence upon a school district. 
Spencer v. School Dist. No. 1, 121 Or. 
Sit cote fol. 


[b] In California, (1) under a stat- 
ute providing that school districts 
shall be liable for injuries to persons 
and property resulting from the dan- 
gerous or defective condition of build- 
ings, grounds, works, or property in 
all cases where the governing board 
or other officer having authority to 
remedy such condition had knowledge 
or notice thereof and failed or neg- 
lected for a reasonable time after ac- 
quiring such knowledge or receiving 
such notice to remedy such condition 
and failed or neglected to take such 
action as might be reasonably neces- 
sary to protect the public, a district 
is liable for injuries to a pupil from a 
wastepaper and rubbish incinerator 
which for a long period of time had 
been allowed to stand and be used in 
the school yard. Huff v. Compton 
City Grammar School Dist., 92 Cal. 
A. 44, 267 P 918. (2) Actual notice 
of the defective or dangerous condi- 
tion is not required to render the dis- 
trict liable under such statute, but 
constructive notice thereof may be 
presumed from its long-continued ex- 


and 


governing boards, as such, shall be 
liable in the name of the district for 
any judgment against the ‘district on 
account of injury to any pupil arising 
because of the negligence of the dis- 
trict, since the statute would be 
meaningless unless construed to per- 
mit. actions to recover such judg- 
ments. Maede v. Oakland High School 
Dist; (Cals A)? 291) PB 874; 
Livermore Union High School Dist., 
208 Cal. 770, 284 P 1105. (4) And in 
actions under the latter provision the 
requirements of the’ former as to no- 
tice or knowledge of the danger do 
not apply. Maede v. Oakland High 
School Dist., supra; Ahern v. Liver- 
more Union High School Dist., supra. 
(5) Contributory negligence on the 
part of the injured person is a de- 
fense to an action against the district. 
Brooks v. Monterey, 106 Cal. A. 649, 
290 P 540 [superseding op (A.) 283 P 
977-].. (6) One who constructed on 
school grounds a swing for the use 
of school children is not charged with 
the duty of maintaining the swing 
after it was constructed, which de- 
volves upon the school district. Solo- 
mon v. Red River Lumber Co., 56 Cal. 
A. 742, 206 P 498. 


[c] In Oregon, (1) the statute au- 
thorizing actions to be brought or 
maintained against a school district 
and other public corporation for any 
act or omission “in its corporate char- 
acter’ does not make a district liable 
for negligence in the performance of 
its public or governmental functions. 
Antin v. Clatsop County Union High 
School Dist. No. 2, 130 Or. 461, 280 P 
664, 66 ALR 1271; Spencer v. School 
Dist. No. 1, 121 Or. SID 254 oe Bb. 
(2) But for negligence in the perform- 
ance of a ministerial or nongovern- 
mental duty the district is liable un- 
der such statute. Lupke v. Multno- 
mah County School Dist. No. 1, 130 
Or. 409, 275 P 686 (holding that the 
maintenance or repair of a school 
building is a ministerial act for neg- 
ligence in the performance of which 
the district is liable). 


[e] In Washington (1) under a 
statute providing that an action may 
be maintained against a school dis- 
trict for an injury arising from its act 
or omission, the district is liable for 
injuries resulting from the perform- 
ance of its governmental duties as 
well as other duties, the statute being 
designed to remove the limitations of 
the common law rule and to make the 
district responsible generally for any 
omission of duty. Redfield v. Kittitas 
County School Dist. No. 3, 48 Wash. 
85, 92 P 770. To same effect Howard 
v. Tacoma School Dist. No. 10, 88 
Wash. 167, 152 P 1004, AnnCas1917D 
792. (2) So, under such statute, a 
district is liable for the scalding of a 
child, rightfully in attendance at 
school, through the overturning of a 
bucket of hot water which was negli- 
gently kept upon a register in the 
middle of the school room, wholly un- 
guarded and unprotected (Redfield v. 
Kittitas County School Dist. No. 3, su- 


bility for negligence.*® 
ble for a trespass upon private property, committed 
in the improper exercise of its lawful functions,'" 
and for injuries resulting from any such trespass ;'° 
and where its acts or omissions result in the creation 
of a nuisance the district is liable to persons sut- 
fering special damage therefrom.'® 

622] 2. Torts of Officers, Agents, and Em- 


Ahern v. | 


[§§ 621-622 


The district is, however, lia- 


pra), (8) for negligently permitting a 
dangerous condition to exist upon the 
school premises (Stovall v. Toppenish 
School Dist. No. 49, 110 Wash. 99, 188 
P 12, 9 ALR 908), (4) for allowing 


playground equipment to be or be- 
come unsafe (Kelley v. King County 
School Dist. No. 71, 102 Wash. 348, 


173 P 333), (5) and ‘for leaving exer- 
cise apparatus accessible to small 
pupils without proper’ protection 
(Howard v. Tacoma School Dist. No. 
10, supra). (6) A district is not li- 
able, however, to a mere licensee for 
injuries resulting to him from ob- 
vious dangers as to which it was un- 
der no duty to warn him. Smith v. 
Seattle School Dist. No. 1, 112 Wash. 
64, 191 P 858. (7) Under a subse- 
quent statute, providing that no ac- 
tion may be “brought or maintained” 
against a district for noncontractual 
acts or omissions relating to athletic 
apparatus, playgrounds, or manual 
training equipment, the school dis- 
trict cannot be held liable for acts or 
omissions of that character. Bailey 
v. King County School Dist. No. 49, 
108 Wash. 612, 185 P 810; Bruenn v. 
North Yakima School Dist. No. 7, 10! 
Wash. 874, 172 P 569. 


13. Lincke v. Moline Bd. of Educa- 
tion, 245 Ill. A. 459. And see cases 
infra this note, 


[a] Statute authorizing action for 
injury to plaintiff’s rights.—(1) In 
Minnesota, a statute providing that 
an action may be brought against any 
school district for an injury to the 
rights of plaintiff arising from some 
act or omission of the district board 
has been held not to abrogate or 
modify the common law rule that a 
district is not liable for negligence. 
Bang v. St. Louis County Independ- 
ent School Dist. No. 27, 177 Minn. 454, 
225 NW 449; Mokovich v. St. Louis 
County Independent School Dist. No. 
22, 177 Minn. 446, 225 NW 292; Allen 
v. Independent School Dist. No. 17, 173 
Minn. 5, 216 NW 538; Bank v. Brain- 
erd School Dist., 49 Minn. 106, 51 NW 
814. (2) In Washington, however, a 
similar statute has been construed to 
make the district liable for its neg- 
ligence. See cases supra note 12 [el]. 


Capacity of district to be sued in 
general see infra § 928. 


14. Volk v. Cincinnati Bd. of Edu- 
cation, 10 OhS&CP 35, 7 OhNP 164; 
Renwick v. Vermillion Centre School 
Dist., 3 Alta. L. 291. See also Gould 
v. Eagle Creek School Dist., 7 Minn. 
203 (applying the rule). 


Liability of municipal corporation 
invading private property or rights in 
general see Municipal Corporations § 
1702 text and note 40 


15. Ferris v. Detroit Bd. of Edu- 
cation, 122 Mich. 315, 81 NW 98. 


16. Renwick v. Vermillion Centre 
School Dist., 3 Alta. L. 291. See Wood 
v. Mitchell Independent School Dist., 
44 Iowa 27 (apparently recognizing 
the rule); Brinton v. Shenango Tp. 
School Dist., 81 Pa. Super. 450 (dic- 
tum). Contra Mokovich v. St. Louis 
County Independent School Dist. No. 
22, 177 Minn. 446, 225 NW 292. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 622-624] 


ployees.17 


superior not being applicable.?? 


A school district or other local school or- 
ganization is not liable, except where made so by 
statute,'* for the negligence of its officers in the 
exercise of their powers or the performance of their 
duties,t® nor for that of its properly selected 
agents*® or employees,?! the doctrine of respondeat 
Similarly, the dis- 
trict is not liable for trespasses committed by its 
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persons.”+ 


officers without authority,?® nor for their wrongful 


[§ 623] 3. Torts of Independent Contractors. 
school district or other local school organization is 
not liable for the negligence of an independent con- 
tractor,?> at least where the work in which he is 
engaged for the district is not in itself such as to be 
dangerous to third persons.?° 
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appropriation or conversion of property of third 


A 


VII. DISTRICT DEBTS, SECURITIES, AND TAXATION*?7 


[§ 624] A. Power To Incur Indebtedness and Ex- 
Except where other- 
wise provided by law,?® a school district or other local 
school organization has no power to incur indebted- 


penditures?*?”—1. In General. 


17. Personal liability for torts of: 
Hmployee of district see supra § 257. 
School officer or member of district 

board see supra § 223. 


18. See statutory provisions. 


[a] In California, under a statute 
making the governing board of a dis- 
trict liable as such in the name of 
the district for any judgment against 
the district on account of injury to a 
pupil arising because of the negli- 
gence of officers or employees of the 
‘district, a district is liable for the 
negligence of an officer or employee. 
Ahern vy. Livermore Union High 
School Dist., 208 Cal. 770, 284 P 1105. 


19. Ariz.—Maricopa County School 
Dist. No. 48 v. Rivera, 30 Ariz. 1, 243 
P3609;45 ALR 762. 


Ga.—Nabell v. Atlanta, 
545, 126 SE 905. 


Ind.—Freel v. Crawfordsville School 
et 142 Ind. 27, 41 NE 312, 37 LRA 
301. 


33 Ga. A. 


La.—Horton y. Bienville Parish 


School Bd., 4 La. A. 123. 


Minn.—Mokovich v. St. Louis Coun- 
ty Independent School Dist. No. 22, 
177 Minn. 446, 225 NW 292. 


N. Y.—Donovan v. New York Bad. 
of Education, 85 N. Y. 117 [aff 46 N. 
Y. Super. 565]. 


Okl.—Tulsa County Cons. 
Dist. No. 1 v. Wright, 128 Okl. 
261 P9538; 566 ALR 152. 


Or.—Wiest v. Marion County School 
Dist. No. 24, 68 Or. 474, 137 P 749, 49 
LRANS 1026. 


Pa.—Brinton  v. Shenango Tp. 
School Dist., 81 Pa. Super. 456. See 
Brinton v. Shenango Tp. School Dist., 
81 Pa. Super. 450 (dictum). 


District school officers in general 
see supra §§ 164-225. 


Ariz.—Maricopa County School 
Dist. No. 48 v. Rivera, 30 Ariz. 1, 243 
P 609, 45 ALR 762. 


Ga.—Nabell v. Atlanta, 
545, 126 SE 905. 


Tll.— Lindstrom v. Chicago, 331 III. 
144, 162 NE 128. 


Ind.—F reel v. Crawfordsville School 
City, 142 Ind. 27, 41 NE 312, 37 ALR 
RULE 


La.—Horton v. Bienville 
School Bd., 4 La. A. 123. 


Minn.—Mokovich v. St. Louis Coun- 
ty Independent School Dist. No. 22, 
177 Minn. 446, 225 NW 292. 


N. Y.—Herman v. Arcadia Union 
School Dist. No. 8 Bd. of Education, 
234 N. Y. 196, 137 NE 24, 24 ALR 1065. 


School 
193, 


33 Ga. A. 


Parish 


tions the power 


Okl.—Tulsa County Cons. School 
Dist. No. 1 v. Wright, 128 Okl. 193, 261 
P1953, 56-AGR 152. , 


21. Ariz—Maricopa County School 
Dist. No. 48 v. Rivera, 30 Ariz. 1, 243 
P 609, 45 ALR 762. 


Ga.—Nabell v. Atlanta, 
545, 126 SE 905. 


Ill.—Lindstrom v. Chicago, 331 Ill. 
144, 162 NE 128. 


La.—Horton v. Bienville 
School Bd., 4 La. A. 123. 


Mass.—McKenna v. 
Mass. 555, 14 NE 789. 


Mo.—Krueger vy. St. Louis Bd. of 
Education, 310 Mo. 239, 274 SW 811, 
40 ALR 1086. 


N. Y.—Katterschinsky v. New York 
Bad. of Education, 215 App. Div. 695, 
212 NYS 424; Johnson v. Hudson Bad. 
of Education, 210 App. Div. 723, 206 
NYS 610; Williams v. Eaton Dist. No. 
1, 210 App. Div. 161, 205 NYS 742. 
But see Lessin v. New York Bd. of 
Education, 247 N. Y. 508, 161 NE 160 
(holding a district liable for failure 
of its employees to use due care in 
maintaining school premises in a safe 
condition, the duty of maintenance 
being one imposed by law directly up- 
on the district). 


Oh.—Cincinnati School Dist. Bd. of 
Education v. McHenry, 106 Oh. St. 
357, 140 NE 169. 


Okl.—Tulsa County Cons. 
Dist. No. 1 v. Wright, 128 Okl. 
261 P 953, 56 ALR 152: 


Pa.—Ford v. Kendall School Dist., 
121 Pa. 543; 15 °Al°8125)1 LRA 1607; 
Brinton v. Shenango Tp. School Dist., 
81 Pa. Super. 456. See Brinton _ v. 
Shenango Tp. School Dist., 81 Pa. Su- 
per. 450 (dictum). 


Wis.—Juul v. Manitowoc School 
Dist:, 168 Wis. 111, 113, 169 NW. 309, 
9 ALR 904 [cit Cyc]. 


Eng.—Davis v. London County, 30 
T. L. R. 275. But see Smith v. Mar- 
tin, [1911]°2 K. B. 775, AnnCasl912'4 
334 (holding a school board liable for 
the negligence of an employee in do- 
ing acts within the scope of his em- 
ployment). 


Employees of school district in gen- 
eral see supra §§ 248-257. 
22. See cases supra note 21. 


Liability of master for acts of serv- 
ant under doctrine of respondeat su- 
perior in general see Master and Serv- 
ant §§ 1451-1510. 


33 Ga. A. 


Parish 


Kimball, 145 


School 
193, 


23. School Dist. No. 11 v. Wil- 
liams, 38 Ark. 454. 
24. McClure v. Tipton School 


ness?° or make expenditures.®° 
islature of a state having the power to create local 
school organizations*! may give to school organiza- 


However, the leg- 


to ineur indebtedness? within con- 


Dist., 79 Mo. A. 80. But see Titus- 
ville Iron Co. v. New York, 207 N. 


Y. 203, 100 NE 806 (contrary dic- 
tum). 
25. Denver School Dist. No. 1 v. 


Kenney, 7% Colo.429, 236° P y10t25 
Wood v. Mitchell Independent School 
Dist., 44 Iowa 27. But see Williams 
v. Easton Dist. No. 1, 204 App. Div. 
566, 198 NYS 476 (holding that a 
district cannot avoid liability for the 
negligent performance of a duty im- 
posed by law by delegating such duty 
to an independent contractor). 


26. Wood v. Mitchell Independent 
School Dist., 44 Iowa 27. 


27. District expenses and charges: 
In general see supra § 620. 
For: 
Obtaining: 
Highways for access to school- 
houses see supra § 503. 
Transportation of pupils see in- 
fra § 1038 et seq. 


School furniture and appliances see 
supra §§ 498-501. 


2714. Cross references: 
Counties see Counties § 277. 


Municipalities generally see Munici- 
pal Corporations §§ 4030-4108. 


Towns see Towns [38 Cyc 642]. 


What constitutes indebtedness for 
Set ded of dissolution see supra 


28. See infra this section. 


29. Union School Tp. v. Craw- 
fordsville First Nat. Bank, 102 Ind. 
464, 2 NE 194; Robertson v. Yancey 
County Bd. of Education, 192 N. C. 
765, 135 SE 863; Tate v. McDowell 
County Ba. of Education, 192 N. C. 
516, 135 SE 336. 


[a] The power of a school corpo- 
ration is much more limited than or- 
dinary public corporations, for it has 
no general power to incur debts or 
execute evidences of indebtedness. 
Union School Tp. v. Crawfordsville 
ae Nat. Bank, 102 Ind. 464, 2 NE 


30. Hotchkiss v. Plunkett, 60 
Conn. 230, 22 A 535, 
31. Creation, alteration, etc. see 


supra §§ 48-128. 


82. Peo. v. Cleveland, etc., R. Co., 
286 Til, 414;°121 NE. 7387}, Reo. v. 
Wabash R. Co., 286 Ill. 399, 121 NE 
737; Peo. v. Chicago, etc., R. Co.,:286 
Tll. 384, 121 NE 731; Follett v. Shel- 
don, 195 Ind. 510, 144 NE 867; Ellis 
v. Oxford Graded School, 156 N. C. 
OG EE Sa ee 


[a] Effect immaterial.—Whether 
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stifutional limitations,*? and in most jurisdictions 
there are statutes expressly** or impliedly*®® confer- 
ring upon the local school organizations power to 
incur indebtedness or make expenditures. 
such power exists, it may be exercised only to the 
extent,?® and by the board officers,?* authorized by 
Thus where the power is expressly lim- 
ited by the terms of the statute, the board or offi- 
cers are authorized to act only within such limits,** 
as within a provision that indebtedness cannot be 
incurred or expenditures made in anticipation of 
state school funds until such funds have been appor- 
tioned to the local school organization,*® within a 
provision requiring a tax to be voted before an 
indebtedness for a particular purpose can be con- 


the statute. 
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Where 


strued.*9 


tracted,*° or within provisions restricting the amount 


of indebtedness that can be incurred.*+ 
trict officers, not having power to levy taxes, have 
no power to incur indebtedness for the purpose of 
keeping the schools open beyond the time for which 
Within such limits, when 


funds are provided.*? 


Acts (1917) c 174, as amended by 
Acts (1919) e¢ 42, authorizing both 
civil and school township covering 
same territory to issue schoolhouse 
bonds, would permit Legislature to 
abuse taxing power and evade debt 
limitation imposed by Const. art 13, 
if upheld, is immaterial, the legisla- 
ture being supreme in general legis- 
Jative field, except as expressly pro- 
hibited by constitution. Follett v. 
Sheldon, 195 Ind. 510, 144 NE 867. 


33. Ellis v. Oxford Graded School, 
156 N.C. 10, 72 SE 2. 

34. See constitutional and statu- 
tory provisions. 

35. Robbins v. Anoka 
School Dist., 10 Minn. 340. 

[a] Authority to purchase, lease, 


or build schoolhouse, etc., authorizes 
district to incur indebtedness there- 


County 


for. Robbins v. Anoka County School 
Dist., 10 Minn. 340. 
36. Hotchkiss v. Plunkett, 20 


Conn. 230, 22 A 535. 


37. Schenectady Bd. of Education 
v. Dibble, 136 Misc. 171, 240 NYS 
422; American State Bank Vv. 

1438 Okl. 2528602 


Muskogee County, 
902. 


{a] Boards of education (1) are 
not subject to, or controlled by, mu- 
nicipal authorities in incurring in- 
debtedness, etc., merely because the 
city must approve or may regulate 
the gross budget. Schenectady Bd. 
of Education v. Dibble, 136 Misc. 171, 
240 NYS 422. (2) The board of ed- 
ucation in an independent district 
acts as the agent of the county as 
respects the creation of indebtedness 
for the maintenance or support of 
separate schools. American. State 
Bank v. Muskogee County, 1438 Okl. 
L286" P1902. (3) Board of educa- 
tion had authority to increase sal- 
aries of administrative and clerical 
employees notwithstanding increases 
were not specified in annual estimate 
submitted to city authorities, Sche- 
nectady Bd. of Hducation v. Dibble, 
136 Misc. 171, 240 NYS 422. 


[b] School trustees.—The ques- 
tion of the policy and wisdom of in- 
curring expenses in the conduct and 
maintenance of a high school is vest- 
ed in school trustees and not board 
of supervisors (Const. art 9 § 6, as 
amended in 1920, art 3 § 1, art 11 
§ 12; Pol. Code § 1612a). McDonald 
Vv. Richards, 79 Cal. A. 1, 248 P 1049. 


School dis- 
ture.°° 


2 


ines 


Board or officer having custody, 
management, and control of district 
funds see infra §§ 653-657. 


38. Middleton vy. Greeson, 106 Ind. 
Us By INGO Ya, 

[a] Application of statute.—Rev. 
St. (1881) §§ 6006, 6007, limiting the 
authority of “township trustees” in 
the matter of contracting debts on 
behalf of their townships, applies to 
them in their capacity as trustees 
of the school township as well as 
of the civil township. Middleton v. 
‘Greeson, 106 Ind. 18, 5 NE 755. 


Pie Harney v. Wooden, 30 Ind. 


Apportionment and distribution of: 
School revenues see infra §§ 885-888. 
peas school fund see supra §§ 41-— 


40. Manning v. Van Buren Dist. 
Tp., 28 Iowa 332. 


ee of electors see infra §§ 641- 
tile 


41. See infra §§ 626-638. 


42. Jay v. Cascade County School 
Dist. No. 1, 24 Mont. 219, 61 P 250. 


eae who may tax see infra 
751. 


43. 
633, 83 


44. 


Zimmerman vy. 
NW 919. 


See infra §§ 639, 640. 
45. See case infra this note. 


[a] Constitutionality of statutes. 
—The act of March 3, 1874, provid- 
ing for the payment of school offi- 
cers and school-teachers for services 
rendered in the year 1871, is not un- 
constitutional because of a provision 
that it shall not apply or operate in 
any county after any grand jury 
thereof shall otherwise recommend. 
Murphey v. Burke County Education- 
Ale 3. Cise ae (Gras Dion 


46. Validity and effect of statutes 
generally see Statutes [86 Cyc 942 
et seq]. 


47. Lincoln School Tp. v. Union 
Abew Os, ISG: ANNO ON ate. YS NFB} 
628, 74 INE 2725)" Chaltant “vi. Hid= 
wards, 176 Pa. 67, 34 A 922 [overr 
Hutchinson’s App., 47 Pa. 84]. 


{a] Statutes repealed.—(1) The 
act of April 20, 1874, § 2, repealed 
by necessary implication the act of 
Febr. 12, 1869 § 66. 'Chalfant v. Hae 
wards, 176 Pa. 67, 34 A 922 [overr 


State, 60 Nebr. 


[§§ 624-625 


properly called upon, it is the duty of the local 
school organization to act.*? 
statutory prerequisites to the creation of an indebted- 
ness must be comphed with.*4 
effect of such statutes*® are to be determined by 
the application of the general rules relating to the 
construction of statutes.*® 
implication in a later statute, repeal a former stat- 
ute regulating a school district’s indebtedness or ex- 
penditures,*” but it cannot thereby impair the ob- 
ligation of a contract made under the repealed stat- 
ute previous to its repeal.*® 
against the expenditure of school funds or the 
creation of indebtedness against it are strictly con- 


Constitutional and 


The validity and 


The legislature may, by 


Statutory safeguards 


[§ 625] 2. Purpose of Indebtedness or Expendi- 
Except where there is express or implied 
statutory authority therefor to the contrary,°! ex- 
penditures of school funds can only be made for pub- 
and not private’? purposes, constitutional and 


Hutchinson’s App., 47 Pa. 84]. (2) 
In Indiana Act (1875) e¢ 114, pro- 
viding for an order from the board 
of county commissioners as a condi- 
tion precedent to the incurring of 
certain indebtedness by a trustee of 
a school township, was repealed by 
Acts (1889) c 5 § 6, creating a town- 
Ship advisory board. Lincoln School 
Tp. v. Union Trust Co., 36 Ind. A. 
P13, 73) Niky 6235 TAIN 272. (For de- 
cisions prior to this repealing stat- 
ute see Roseboom v. Jefferson School 
Tp., 122 Ind. 377, 23 NE 796; Jeffer- 
son School Tp. v. Litton, 116 Ind. 467, 
19 NE 323). 


48. Dennington v. 
Ga. 494, 61 SE 20. 


Roberta, 130 


49. Rates: v. State, 61 Fla. 383, 
54S 1 
[a] ats for rule.—‘‘The school 


funds being under our system re- 
garded as a sacred trust, the pro- 
visions of law safeguarding its ex- 
penditure should be. strictly con- 
strued.” Pennock y. State, 61 Fla. 
383, 54 S 1004, 1006. 


50. Cross references: 
Bond issue see infra §§ 696, 697. 
ao of appropriations see infra 


Sees particular funds see infra § 


51. 
52. 


See statutory provisions. 


Whittaker v. Salem, 216 Mass. 
483, 104 NE 359, AnnCas1915B 794; 
J. M. Thompson v. Lamar County Ag- 
ricultural High School, 117 Miss. 621, 
78 S 547 [Loverr suggestion of error 
G6 S 631]; 


53. Whittaker v. Salem, 216 Mass. 
483, 104 NE 359, AnnCasi915B 794. 


[a] No matter how meritorious.— 
Whittaker v. Salem, 216 Mass. 483, 
104 NE 359, AnnCas1915B 794. 


{b] Leave of absence with pay is 
improper as involving an expenditure 
of school funds for a private pur- | 
pose. Whittaker v. Salem, 216 Mass. 
483, 104 NE 359, AnnCas1915B 794. 


[c] Boarding students.—Under L. 
(1910) <c* 122, and “4 (912); ce) else 
authorizing agricultural high 
schools, it is beyond the power of 
the board of trustees to expend mon- 
eys for boarding students at the 
school, such not being a public pur- 
pose. J. M. Thompson v. Lamar 
County Agricultural High School, 117 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 625-626] 


statutory 


only for such purposes.°° 


Miss. 621, 78 S 547 [overr sugges- 
tion of error 76 S 6381] (groceries 
and boarders’ supplies). 

54. 
tory provisions. 

55. Sutton v. Montpelier School 
City, 28 Ind. A. 315, 62 NE 710; Wil- 
son v. Russellville Bd. of Education, 
226'Ky. 476, 11 SW (2d) 143; Fuhr- 
Lar v. Graves, 235 N. Y. 77, 138 NE 
743. 


[a] Streets.—There is no 
tory authority to authorize a 
corporation to expend funds 
eare for the construction of public 
streets in front of its property. Sut- 
ton v. Montpelier School City, 28 Ind. 
Ac 8315, 62 NW 710. 


56. Olmstead v. Carter, 34 Ida. 
B16, 2200 22 1384; “Coe: Tp. v.. CoesTp: 
School Dist. No. 8, 221 Mich. 35, 190 
NW 854. 


fail) thus” (1) winder, lu. <(1921/)/<e 
215, there is neither express nor im- 
plied power in a school district to 
expend its funds in completing a 
school building situated upon the 
property of and belonging to anoth- 
er district under an arrangement 
whereby the two districts shall both 
enjoy the building when completed. 
Olmstead v. Carter, 34 Ida. 276, 200 
P 134. (2) A school district board 
has no authority and cannot bind the 
district by expressed agreement or 
otherwise to pay ae proportionate 
share of costs incurred by a town- 
ship in defending suits brqught to 
recover illegal taxes paid under pro- 
test the duty to collect such taxes 
being on the township. Coe Tp. v. 
Coe Tp. School Dist. No. 3, 221 Mich. 
35, 190 NW 854. 


statu- 
school 
in its 


57. See statutory provisions. 

58. Ark.—Hale v. Brown, 70 Ark. 
471, 69 SW 260. 

Conn.—Hotchkiss vy. Plunkett, 60 


Conn. 230, 22 A 535. 


Mont.—State v. Desonia, 67 Mont. 
201, 215 P 220. 


Pa.—Educational Conventions, 13 
Pas DIst, -k& Co. lil. 
Tex.—Adams v. Miles, (Civ. A.) 


300 SW 211. 


{a] Discretion to expend money 
for transportation of pupils (1) is 
conferred on school trustees by stat- 
ute. State v. Desonia, 67 Mont. 201, 
215 P 220 (Rev. Code [1921] § 1010). 
(2) Transportation of pupils gener- 
ally see infra § 1038 et seq. 


{b] Maintaining schools.—Trus- 
tees of common school districts have 
discretion to expend school funds 
for any and all purposes enumerat- 
ed, and for such other purposes rea- 
sonably necessary to maintain 
schools (Rev. St. [1925] arts 2748, 
2749, 2827). Adams v. Miles, (Tex. 
Civ. A.) 300 SW 211. 


[c] Determination of propriety.— 
Whether school district trustees may 
proceed with an expenditure to con- 
struct a teachers’ home is a matter 


provisions®* generally restricting the ex- 
penditures and indebtedness of local school organ- 
izations to public school or educational purposes®® 
of the particular organization;°® and where stat- 
utory provisions exist regulating the same,°* expendi- 
tures can be made and indebtedness created for such 
purposes as are expressly authorized by such stat- 
utes,®® or by necessary implication therefrom,°® and 
Under a statutory power 
to equip schoolhouses,®! the school organization has 
no power to ineur indebtedness for anything but 


See constitutional and statu- 
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of administration to be finally deter- 
mined by higher school authorities 
and+enot by the court (Const. art 7 
§ 8; Rev. St. [1925] arts 2748, 2749, 
2827, and art 2686 as amended by 
Acts 40th Leg. [1927] c 83). Adams 
v. Miles, (Tex. Civ. A.) 300 SW 211. 


{d] Erection of schoolhouse.—(1) 
Under statute (Sandels & H. Dig. 
§§ 7-29) giving the electors of a 
school district power to determine 
at their annual meeting whether 
they will have a school for the en- 
suing year they have implied pow- 
er to vote the revenues for such year, 
for the building of a schoolhouse. 
Hale v. Brown, 70 Ark. 471, 69 SW 
260. (2) Power to build schools seo 
supra § 464 et seq. 


fe] High school.—Authority to 
raise money for a high school is fair- 
ly included within a statute provid- 
ing for the raising of money for pur- 
chasing or taking and condemning 
lands for schoolhouses. Carling v. 
rege City ecliiNen de dita 54S Snel: 


59. Clark School Tp. v. Home Ins., 
ete.) ‘Cos, 20) Ind. "Al543;) ot NE) 10% 
Buncombe County v, Malone, 179 N. 
C. 110, 101 SE 552; State v. Clarks- 
burg School Dist. Bad. of Education, 
71 W. Va. 52, 76 SE 127, AnnCas1914B 
LZ335=. Cotter. Vv. selum City Joint 
School Dist. No. 3, 164 Wis. 13, 158 
NW 80. 


[a]. Thus (1) where power is con- 
ferred “to raise the means and erect a 
new building” for school purposes, it 


should be held to include the right to- 


procure and pay for ordinary equip- 
ment. Buncombe County v. Malone, 
LTOMING C0) SORASEY 5525) (C2)eSt 
(1915) § 475, authorizing borrowing 
of money from state trust funds by 
any school district to aid in erection 
or purchase of schoolhouse, authoriz- 
es borrowing of $12,000 to remodel a 
school building and erect an addition. 
Cotter v. Plum City Joint School Dist. 
No. 8, 164 Wis. 18, 158 NW 80. 


[b] Purchase of school site.—From 
the express power to build schools 
comes the implied power to buy a 
school site. State v. Clarksburg 
School Dist. Bd. of Education, 71 W. 
Va. 52, 76 SH 127, AnnCas1914B 1238. 


{[c] Sewerage assessment.—Under 
Rev. Codes §§ 1482, 1483, giving a 
state board of health supervision over 
the sanitation of school property, and 
section 881, providing that district 
trustees may transact all business 
necessary for the maintenance of 
schools, the school board has power 
to provide funds to pay _ special as- 
sessments for sewers. Kalispell v. 
Flathead County School Dist. No. 5, 
Che 221, 122 P 742, AnnCas1913D 
1101. 


[d] Health regulations.—Under Act 
April 11, 1899 (Pub. L. 38), empower- 
ing the school directors of townships 
to exercise the powers of a board of 
health, such directors can furnish 
supplies to quarantined persons, dis- 
infect private residences, and contract 


needful and appropriate articles.®? 
ute authorizing the building of a schoolhouse with 
funds therein provided therefor, there is no power 
to build a schoolhouse on the credit of the district.®* 
School boards cannot fraudulently or wantonly ex- 
pend the money of the taxpayers when there is no 
need or necessity for the expenditures.®* 


[§ 626] 3. Limitations and Conditions Precedent 
—a. Limitation of Amount®°— 
amount of indebtedness which a local school organ- 
ization may contract is ordinarily expressly lim- 


[56 C.J.] 533 


Under a stat- 


(1) In General. The 


for support of persons affected with 
smallpox; and payments therefor do 
not constitute an unwarranted diver- 
sion of school funds. Nether Provi- 
dence Tp. School Dist. v. Montgom- 
ery, 227 Pa. 370, 76 A 75 (statute not 
unconstitutional as permitting un- 
warranted diversion of funds). 


[e] Fire insurance.—Under Rev. 
St. (1897) § 4444 (Burns Rev. St. 
(1894) § 5920) a school township trus- 
tee has implied power to expend a 
reasonable sum in insuring the school 
property against fire. Clark School 
Tp. v. Home Ins., etc., Co., 20 Ind. A. 
543, 51 NE 107. 


60. Hotchkiss v. Plunkett, 60 Conn. 
230, 22 A 585; Educational Conven- 
tions: 13 Pa Dist. s& Coswul; 
Dresden Public School Ba 
L. 295, 12 OntWR 864, 13 OntWR 503. 


[a] Expenditures prohibited.—(1) 
Funds cannot be expended to defend 
a lawsuit against members of the 
board individually who it is claimed 
have injured the business of others 
by refusing to entertain their bid and 
stating as a reason dishonesty in 
cheating in their business. Hotchkiss 
v. Plunkett, 60 Conn. 230, 22 A 535. 
(2) A board cannot pay the expenses 
of school officers while attending ed- 
ucational conventions. Educational 
Conventions, 13 Pa. Dist. & Co. 771. 
(3) An expenditure for plans and 
specifications as to a building, funds 
for the building of which have not 
been raised, is for an unauthorized 
purpose. Erb v. Dresden Public 
School Bd., 18 Ont. L. 295, 12 OntWR 
864, 13 OntWR 503. 


[b] House for teachers.—School 
trustees have no authority to expend 
money to erect a residence house for 
teachers. Grattan v. Ottawa Sepa- 
rate School, 8 Ont. L. 135 [aff 9 Ont. 
Li 433]. 


61. See supra § 498. 

62. Oppenheimer v. Greencastle 
School Tp., 164 Ind. 99, 72 NE 1100. 

63. Nevil v. Clifford, 63 Wis. 435, 
24 NW 65. 

64. Lacy v. Durham Fidelity Bank, 


183 N. C. 373, 111 SE 612 (such ex- 
penditures subject to judicial con- 
trol); Neale v. Foster Tp. School 
Dist., 20 Pa. Dist. 467. 


[a] Purchase of site for school to 
care for future needs is improper. 
Neale v. Foster Tp. School Dist., 20 
Pa. Dist. 467. 


Acquisition of sites generally see 
supra § 435 et seq. 
65. Cross references: 


Duty of school board or officers to 
provide school accommodations as 
subject to rule of constitutional 
limitation of indebtedness see supra 
§ 468 note 39. 

Limitation of bonded debt see infra § 
698 et seq. 

Limitations on: 

Appropriations see infra § 663. 
Contracts see supra § 512 note. 


5384 [56 C.J.] 
ited by the state constitution,®® and/or by statute.°* 
Under such constitutional or statutory provisions, a 
school district cannot appropriate money,°®* or in- 
cur indebtedness, if by such action the district in- 
debtedness is increased beyond the prescribed lim- 
itation. The limitation upon the amount of a tax 
that may be levied by a school district for a par- 
ticular purpose in any one year does not limit the 
amount that may be expended for such purpose, but 
limits only the amount that may be expended in that 
year.®® <A statutory limitation on the borrowing 
power of the school organization®® is not a limi- 
tation, however, on the power to incur indebtedness‘? 
nor is a limitation on the amount of bonds that such 
organization may issue’? a limitation cn the amount 
of general indebtedness that it may incur.** As a 
general rule, a contract of indebtedness in excess 
of the constitutional or statutory limitation 1s void.‘ 
It is usually void, however, only as to the excess, 
and where the contract is partly within and partly 
beyond the limitation, it 1s valid and enforceable 
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[§ 626 


up to the amount of the limitation;’> and the fact 
that the duty to be performed by a contractor is 
not severable in its nature does not defeat his right 
to enforce the contract up to the prescribed 
amount.*® But where the obligation has not yet 
been incurred, it will be held void in its entirety.’* 
That the legislature is given constitutional author- 
ity to provide an efficient school system does not 
authorize it to legislate without regard to consti- 
tutional debt limitations;‘® and_ constitutional 
limitations on the amount of indebtedness cannot 
be waived by the school authorities.7® In those ju- 
risdictions where, upon consolidation of several 
districts into one, the debts of the constituent dis- 
tricts become the debts of the new district,®° that 
a proposed indebtedness of a consolidated district 
will exceed the debt limit of one of the constituent 
districts, is immaterial, provided such indebtedness 
does not exceed the debt limit of the consolidated dis- 
trict.81. On the other hand, in those jurisdictions 
where the debts of constituent districts remain the 


66. See constitutional provisions. 
67. See statutory provisions. 
[a] Repeal of statute.—Hampton 


v. Hickey, 88 Ark. 324, 114 SW 707. 


[b] Burden of proof is on the par- 
ty asserting that the limit has been 
py apna Gaston vy. Graham, 18 Pa. 
Co. 265. 


68. Cal——Peo. v. Hanford Union 
High School Dist., 148 Cal. 705, 84 P 
198. 


Ill.—Wabash R. Co. v. Peo., 202 Ill. 
9, 66 NE 824. | 


Ind.—Angola Brick,.etc., Co. v. 
Millgrove School Tp., 73 Ind. A, 557, 
127 NE 855. 


Iowa.—Winspear v. 
Tp., 37 Iowa 542. 


Ky.—Howard v. Harlan County 
School Dist. No. 27, 102 SW 318, 31 
KyL 399. 


N. M.—Eddy Bd. of Education v. 
Bitting, 9 N. M. 588, 58 P 395. 


Okl.—Terr. v. Logan County High 
School, 13 Okl. 605, 76 P 165. 


Pa.—Mansfield Borough School 
Dist. v. Mansfield High School Assoc., 
Shira. Dist. & "Cor 13s in eerSchool 
Dist. Indebtedness, 23 Pa. Dist. 917; 
Briel v. Karthaus Tp. School Dist., 22 
Pa. Dist. 511; Dolan v. Lackawanna 
Tp. School Dist., 10 Pa. Dist. 694, 7 
LackLegN 129; In re Municipal In- 
debtedness, 42 Pa. Co. 428; Scheetz 
v. Norristown School Dist., 7 Lack 
LegN 334, 17 Montg. Co. 209; Hutch- 
inson’s App., 4 Pennyp. 84. 


Wash.—Holmes, etc., Furniture Co. 
v. Hedges, 13 Wash. 696, 43 P 944. 


Wis.—McGillivray v. Joint School 
Dist. No. 1, 112 Wis. 354, 88 NW 310, 
88 AmSR 969, 58 LRA 100. 


69. Farmers, etc., Nat. Bank v. 
School Dist. No. 53, 6 Dak. 255, 42 NW 
767; Robbins v. Anoka County School 
Dist. No. 1, 10 Minn. 340, 


[a] Thus the limitation of amount 
of tax levy in a statute authorizing a 
district to purchase, lease, or build 
schoolhouses does not limit the 
amount of indebtedness that may be 
contracted to the amount of the 
levy. Robbins v. Anoka County 
School Dist. No. 1, 10 Minn, 340. 


70. See infra § 651. 
71. Waller v. Georgetown Bd. of 


Holman Dist. 


Education, 209 Ky. 726, 273 SW 498. 


[a] Thus, St. § 3587a16, investing 
board of education with power to bor- 
row money in anticipation of taxes 
provided amount so borrowed _ shall 
not exceed 50 per cent of anticipated 
revenue for fiscal half year in which 
borrowed, constitutes a limitation on 
the actual borrowing of money, and 
not on power to incur an indebted- 
ness or obligation. Waller v. George- 
town Bd. Education, 209 Ky. 726, 273 
SW 498. 


72. Thimitations on amount of 
bonded indebtedness see infra § 698 
et seq. 


73. Geer v. Ouray County School 
Dist. Nos 1 111 Red.1 682,55 49 CCA 
539; MeCavick v. Florence Independ- 
roe School Dist., 25 S. D. 449, 127 NW 


[a] Limit of bonds by note.— 
School district voters by authorizing 
a bond issue of seven thousand dol- 
lars for a school site and building did 
not thereby impliedly forbid the board 
of education to expend more than that 
amount. _McCavick v. Florence Inde- 
pendent School Dist., 25 S. D. 449, 127 
NW 476. 


74. Ind.—Angola Brick, etc., Co. 
v. Millgrove School Tp., 738 Ind. A. 
557, 127 NE 855. ‘ 


Ky.—Howard v. Harlan County 
School Dist. No. 27, 102 SW 318, 381 
KyL 399. 


Mo.—Strickler v. Knox County 
Cons. School Dist. No. 1, 316 Mo. 621, 
291 SW 136. 


Okl.—Gentis v. Hunt, 121 Okl. 71, 
247 P 358; Edwards v. Cotton County 
School Dist. No. 222, 117 Okl. 269, 235 
P 611, 246 P 444; Caddo County 
School Dist. v. Van Arsdale, 63 Okl. 
82, 162 P. 741. 


Pa.—Jackson y. Couneutville Bor- 
ough School Dist., 280 Pa. 601, 125 A 
310; Kreusler v. McKees Rock School 
Dist., 256 Pa. 281, 100 A 821; Luburg’s 
App., 17 A 245; Dolan v. Lackawanna 
Tp. School Dist., 10 Pa. Dist. 694, 7 
LackLegN 129. 


Wash.—Wolfe v. Columbia County 
School Dist. No. 2; 58 Wash. 212, 108 
P 448, 187 AmSR 1057, 27 LRANS 891. 


W. Va.—Coberly v. Gainer, 69 W. 
Va. 699, 72 SE 790. 


Wis.—Riesen v. Shorewood School 
Dist., 189 Wis. 607, 208 NW 472. 


Wyo.—Carbon County School Dist. 
No. 3 v. Western Tube Co., 5 Wyo. 
135,38) P. 922. 


75. Peo. v. Peoria, etc., R. Co., 216 
Ill. 221, 74 NE 734; Wabash R. Co. 
v. Peo., 202 Ill. 9, 66 NE 824; Ander- 
son v. International School Dist. No 
5, 82 N. D. 418, 156 NW 54, LDRA1917u 
428, AnnCasl1918A 506; Denison Tp. 
School Dist. v. Shortz, 2 Pennyp. 
Cant 23a McGillivray v. Joint 
School Dist. No. 1, 112 Wis. 354, 88 
NW 310, 88 AmSR 969, 58 LRA 100. 


76. McGillivray v. Joint School 
Dist. No. 1, 112 Wis. 354, 88 NW 310, 
88 AmSR 969, 58 LRA 100. 


77. State v. Clausen, 66 Wash. 324, 
S265 LO Pa Tics 


“It may be that had the state pur- 
chased the bonds and the district had 
sought to avoid them by showing that 
they were issued in excess of the con- 
stitutional limitation, we would, on 
equitable principles, allow the con- 
tention only for the excess of the 
issue. But where the attack is made 
in advance of the issue, another ques- 
tion is presented. No principle of es- 
toppel, good faith, or good morals en- 
ters into it. The question is one of 
law simply, and since the attempted 
issue is contrary to law, the state 
should not be compelled to accept any 
part of it.” State v. Clausen, supra. 


78. Booth v. Owensboro Bd. of Ed- 
ucation, 229 Ky.,719, 17 SW (2d) 1013. 


Free textbook statute as not violat- 
ing constitutional limitation see in- 
fra .§ 1078. 


79. Riesen v. Shorewood School 
Pe No. 4, 192 Wis. 283, 212 NW 

80. See supra § 113. 

81. Walker v: Bennett, 125 S. CGC. 


389, 118 SE 779. 


[a] Reason for rule.—Upon con- 
solidation of several school districts 
into one, the constituent districts lose 
their identities, their debts become 
the debts of the new district, and the 
debt limit of the new district is the 
one that matters thereafter. Walker 
v. Bennett, 125 S. C. 389, 118 SH 779. 


Effect of consolidation generally 
see supra §§ 80, 113-126. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Ky. 23, 252 SW 123. 


§§ 626-627] 


obligations of such districts,s2 a new indebtedness 
that will result in the debt limit of any constituent 
district being exceeded may not properly be in- 
eurred by the consolidated district.*? 


Exceptions. Under some of the constitutional pro- 
visions an indebtedness in excess of the prescribed 
limit may be incurred in ease of an emergency.®4 


[§ 627] (2) Particular Limitations’°— 
centage of Value of Taxable Property. A common 
form of limitation on indebtedness is that the school 
organization shall not become indebted, or be al- 
lowed to become indebted, to an amount including 
existing indebtedness, in the aggregate, exceeding a 
specified percentage of the value of the taxable 


82. See supra § 113. 
83. State v. Clausen, 66 Wash. 324, 
TOS Say 


84 See constitutional provisions; 
and cases infra this note. 


[a] What constitutes emergency. 
—The burning of a schoolhouse is not 
an emergency validating a bond issue 
for the erection of another in an 
amount in excess of two per cent of 
the assessed valuation of the proper- 
ty in the district. Nelson v. Wil- 
liamsburg Bd. of Education, 213 Ky. 
714, 281 SW 808. 


85. Applicability of limitation 
where expenditure does not exceed in- 
come and revenue for year see infra 
§ 637 note 1. 


86. See constitutional and statu- 
tory provisions; and cases infra this 
note, 

[a] Applicability of constitutional 


and statutory provisions.—(1) Under 
Act Congr. July 30, 1886, § 4, school 
district of territory cannot become in- 
debted to an amount which, including 
existing indebtedness, exceeds 4 per 
cent of value of taxable property 
therein, as ascertained by last previ- 
ous assessment. Van Arsdale Os- 
borne Brokerage Co. v. Comanche 
County School Dist. No. 16, 77 Okl. 
233, 188 P 333; Caddo County School 
Dist. No. 89 v. Van Arsdale, 63 Okl. 
82, 162 P 741. (2) A school district 
township is a political or municipal 
corporation within the meaning of a 
constitutional provision limiting the 
indebtedness of such corporations. 
Winspear v. Holman Dist. Tp., 37 
Iowa 542. (3) The board of education 


of the town of Eddy is a municipal 


corporation within the limitations 
fixed in the “Federal ‘Limitation Act’’ 
(Act Congr. July 30, 1886). Eddy Bad. 
of Education v. Bitting, 9 N. M. 588, 
58 P 395. (4) The constitutional pro- 
vision against counties, school dis- 
tricts, and other subdivisions of the 
state contracting indebtedness beyond 
a certain amount apply to people as 
well as their fiscal and tax levying 
agents (Const. art 10 § 26). Wilton 
Bd. of Education v. Short, 126 Okl. 
70, 258 P 915; Eaton v. St. ‘Louis-San 
Francisco R. "Co., 122, OK), 143, 254, P 
1032. -(5) Under Const. §§ 157, 158, 
limiting the indebtedness which may 
be incurred by cities of the third 
class having a population of less than 
fifteen thousand to five per cent of 
the value of the taxable property, and 


-of that of counties, tax districts, and 


other municipalities to two per cent, 
a board of education in a city of the 
third class is not entitled to incur 
indebtedness in excess of two per 


‘cent of the valuation of the property, 


since the indebtedness is that of the 
board, and not of the city. Suther- 
land v. Corbin Bd. of Hducation, 200 
(6) Under the 
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(a) Per- 


ordinance of 1787 (Const. 1850, Const. 
1908), and the home rule act (Pub. L. 
(1909) No. 279), the limit of indebt- 
edness by the Detroit city charter to 
two per cent of the assessed valua- 
tion does not apply to school and li- 
brary bonds. Atty.-Gen. v. Thomp- 
son, 168 Mich. 511, 134 NW 722 (bonds 
issued for the purposes of the Detroit 
library commission are of the same 
character as bonds for school purpos- 
es). (7) The word “municipality,” as 
used in Const. art 9 § 15, limiting the 
indebtedness of municipalities, can- 
not, in view of the broad sense in 
which the word is used in sections 8 
and 10, be construed to include 
“school districts.” Long v. Chelten- 
ham Tp. School Dist., 269 Pa. 472, 112 
A 545. 


[b] By establishing a high school 
within a district under a separate 
board, the legislature does not there- 
by authorize such high school board 
to incur a _ separate indebtedness 
which, if totalled to the indebtedness 
of the district, would exceed the debt 
limit. Russell v. High School Bd. of 
Education, 212 Ill. 327, 72 NE 441; In 
re Swissvale Borough, 43 Pa. Co. 242. 


{c] In the territories a school dis- 
trict is within St. 49th Congr. (1st 
Sess.) ¢ 818 § 38, prohibiting the in- 
curring of indebtedness by subdivi- 
sions of the territory in excess of 
four per cent of the taxable prop- 
erty therein. Carbon County School 
Dist. No. 3 v. Western Tube Co., 5 
Wyo. 185, 38 P 922 (indebtedness for 
any purpose). 


87. See constitutional and statu- 
tory provisions. 


[a] Assessed value not actual val- 
ue of the taxable property is the test. 
State v. Clausen, 116 Wash. 432, 199 
P 752. 


88. See constitutional provisions. 


89. Wabash R. Co. v. Peo., 202 Ill. 
9, 66 NE 824; State v. Hackmann, 294 
Mo. 190, 241 SW 913; Wilson v. 
Huron Bd. of Education, 12 S. D. 
535, 81 NW 952. 


90. State v. Hackmann, 
190, 241 SW 913. 


[a] Thus under Const. art 10 $ 
12, limiting indebtedness of school 
districts in excess of income for cur- 
rent year to five per cent of val- 
ue of taxable property therein, ascer- 
tained by the “assessment next be- 
fore the last assessment for state 
and county purposes,” the validity of 
bonds voted April 22, 1922, was to 
be determined on the basis of the 
assessment in 1919, although the 
next to the last complete assessment 
of the merchants’ and manufactur- 
ers’ tax under Rev. St. (1919) § 13071, 
occurred in 1920. State v. Hack- 
mann, 294 Mo. 190, 241 SW 913. 


[b] Personal property.—Under 


294 Mo. 
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property therein,*® the value of the property being 
frequently fixed as that of a specified assessment.pri- 
or to the incurring of the indebtedness,’* generally 
according to a prior assessment made for state and 
county purposes ;*® 
strued to contemplate an assessment complete in 
every sense®® of all the property involved,®°® includ- 
ing equalization by the board charged with duties 
in connection therewith.?! 
the value of the taxable property is ascertained ac- 
cording to the last tax list or assessment made prior 
to the incurring of the indebtedness,®? since the cre- 
ation of an indebtedness within the limitations in 
the case of bonds does not occur at the voting of 
such bonds,°? but rather when the bonds have been 


and such provisions are con- 


Under most limitations, 


Rev. St. (1909) § 11623, the amount 
shown by the merchant’s and man- 
ufacturer’s statements for a license 
is part of the taxable property of a 
school district for the purpose of as- 
certaining the debt limit. Jarman v. 
Unionville School Dist., 264 Mo. 646, 
175 SW 898. 


91. Wabash R. Co. v. Peo., 202 Ill. 
9, 66 NE 824; Shorewood School Dist. 
No. 4 v. First Wisconsin Co., 187 Wis. 
150, 203 NW 939. 


[a] Particular board authorized. 
—Both under Const. art 11 § 3, lim- 
iting indebtedness of school district 
to five per cent of value of tax- 
able property as ascertained from 
last assessment for state and coun- 
ty taxes, and under St. (1923) § 67.01, 
subd 4, providing for ascertainment 
of value from. last “equalized as- 
sessment” for state and county taxes 
the assessment, as equalized by the 
local board of review, and not as 
equalized by the county board, is 
controlling. Shorewood School Dist. 
No. 4 v. First Wisconsin Co., 187 Wis. 
150, 203 NW 939. 


sean anion of taxes see infra 


92. See constitutional provisions. 


[a] Where last assessment in- 
complete.—The assessment to be re- 
sorted to in determining the taxable 
value of property in such @ case is 
the last preceding assessment which 
has been completed by final action 
thereon, by the proper state board, 
and, when an indebtedness is con- 
tracted by a school district before 
such action in any year, resort must 
be had to the assessment-roll of the 
preceding year to determine wheth- 
er the debt is within the constitu- 
tional limit. Wabash R. Co. v. Peo., 
202 Ill. 9, 66 NE 824. 


[b] Although taxes have not been 
levied thereon, the limit of the school 
organization’s indebtedness must 
nevertheless be determined on the 
basis of the last completed assess- 
ment. Wilson v. Huron Bd. of Edu- 
eation, 12 S. D. 5385, 81 NW 952. And 
see supra note 89. 


{e] Tax list or assessment roll.— 
Under Const. art 11 § 8 the value 
of the district’s taxable property is 
to be based on the last state and 
county tax list preceding the incur- 
ring of the indebtedness, and so, even 
though a proposed issue is within 
the limitation as based on the last 
assessment roll filed, the bond is- 
sue is bad if it exceeds the limit 
based on the tax list of the preced- 
ing year, which is the last preced- 
ing tax list. Wilkinson v. Van Or- 
man, 70 Iowa 230, 30 NW 495 (as- 
sessment roll is not tax list). 


93. See infra § 631 note 56. 
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issued and sold.°* It is the assessment next preced- 
ing the issuance and sale of the bonds that is con- 
sidered rather than that next preceding the voting 
of such bonds.®® Such lability, as respects the de- 
termination of the assessment that is to govern, takes 
place on the signing of a binding contract for the 
execution and delivery of the bonds®* and not at the 
time of the manual act of the signing and delivering 
of such bonds.®7 Hence, where all steps leading to 
the issue and sale of proposed bonds were com- 
pleted at a time when the assessed value of the 
property was sufficient to authorize such bonds, 

subsequent reduction in the assessed valuation dur- 
ing the years when the issue and delivery of the 
bonds was delayed by a wrongful injunction, later 
reversed, does not invalidate such bonds.°% Under 
a few provisions, resort is had to the assessment 
next preceding the last.°® Where such limitation is 
contained in the constitution, no legislation author- 
izing the ineurring of indebtedness beyond such 
limitation is valid.t Contracts creating indebtedness 
in excess of the aforesaid limitations are void,” per- 
sons dealing with school authorities being obliged 
to inquire into any limitations on their power to 
contract.2 The fact that-a school district has mon- 
ey in its treasury at the time of contracting debt, 
does not entitle it to exceed the debt limit,* unless 
the money on hand is definitely appropriated to the 


94. See infra § 631 note 57. 4. 


95. Sutherland v. Corbin Bd. of 9, 66 NE 824. 
Education, 209 Ky. 351, 272 SW 887. 5. 


[a] Thus where, at the time of 6. 
the election authorizing the board 
of education to issue bonds, the as- 
sessed valuation of property of the 
city covering the school district was 
only $2,638,923, but at the time bonds 
were issued, the assessed valuation 
was fixed at $4,607,811, the board of 
education was authorized to incur 7. See 


Line Co., 
TAD), PASE 12> AMD78% 
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Wabash R. Co. v. Peo., 


Wabash, R. Co, v. Peo., supra. 


In re Gulf Pipe Line Co., 143 
Okl. 180, 288 P 336; 
143 Okl. 
Ineren Chicago mete.) Ry. Co. 


rete of electors see infra §§ 641- 


constitutional and statu- 


[§§ 627-628 


payment of such debt.> In some jurisdictions, the 
limitation of indebtedness to a per cent of the 
property in the district applies only in case the rev- 
enues for the year have been exceeded, necessitating 
a vote of the electors.® 


[§ 628] (b) Yearly Revenue. The local school 
organization is sometimes prohibited from creating 
an indebtedness in any one year in excess of the 
revenue provided’ or appropriations made® for that 
year, or from incurring debts payable out of the 
revenues of future years.2 More commonly it is 
provided that the indebtedness shall not exceed in 
any one year the income and revenue for such year 
unless authorized by a specified proportion of the 
electors voting at an election held for the purpose 
of passing on the question.1° Such restrictions do 
not require that actual funds be on hand at the time 
the indebtedness is incurred,1 nor do they require 
that the income be provided at such time,'? it being 
sutficient that the income will be provided within the 
year.t* Statutes authorizing the contracting of an 
indebtedness against revenues of future years are 
invalid where there are constitutional prohibitions 
against such indebtedness.1* Contracts of indebted- 
ness violating such provisions are inyalid,!® all 
persons dealing with school boards or officers be- 
ing chargeable with notice of the limitation on their 


202 Ill., for by warrant to be drawn upon the 
sheriff, ‘and not to be presented un- 
til the fall of 1905.’ It was held 
that the agreement was an attempt 
to create an obligation on the school 
district, payable out of the levy for 
the fiscal year 1905, and was void, 
as in violation of Code (1899) ¢ 45 
§ 45 (Code [1906] ¢ 45 § 45), then 
in force, forbidding the creation of 
a debt, ‘payable out of the levy for 
a future year. Coberly vy. Gainer, 69 
W. Va. 699, 72 SE 790. 


In re Texas Pipe 
LG, 2s Pi siadk: 
143 Okl. 


about $92,000 in indebtedness, with-| tory provisions, Pledge of revenues to 
: secur or- 
out transgressing two per cent lim- [a] Record of accounts.—It is the | rowea one, cee the : Ange Lge 
te OL propery valuation fixed by! duty of the parish board to so keep | 94 [cl]. 
Const. § 158. Sutherland v. Corbin | its accounts that the revenues of the : 
Bd. of madueation, 209 Ky. 351, 272) qifferent years may be distinguished 10. See infra § 643. 
SW 887. as separate funds to avoid confusion ll. Wyckoff v. Force, 61 Cal. tae 
96. Cress y. State, 198 Ind, 323,|4S8 to the amount of. indebtedness | 946 "214 P 489. 
152 NE 822. that may be incurred for a particu- s 
lar year. Andrus v. St. Landry Par- 12. Wyckoff v. Force, supra. 
97. Cress v. State, supra, ish, 108 La. 386, 32 S 420. 13. Wyckoff v. Force, supra. 
98. Cress v. State, supra. c Eby aE ce ye Fee ONES {a] Thus, evidence that a district 
99. See constitutional provisions. | gistricts to incur an indebtedness in | 2t the time of pase ve Lae eae 
1. Anderson v. International | excess of the income provided for the hae eee Sutintatcd.: harness ‘the 


School Dist., 32 N. D. 413, 156 NW | particular 
54, AnnCas1918A 506, LRA1917E 428. 


[a] Construction of statute.— 
Comp. L. (1913) § 2218, held not to 8 See c 
authorize a school district to create | tory provisions, 
a debt in excess of the five per cent [al] 
limit prescribed by Const. § 1838, by 
contracting for the erection and 
equipment of a schoolhouse. Ander- 
son v. International School Dist. No. 
DCN D4 3 ol OO INV so 4e aA 
1917E 428, AnnCas1918A 506. 


Quek arimers, ) .etc., »uNat.. Bank uv. 
School Dist. No. 53, 6 Dak. 255, 42 
NW 767; Anderson v. Portal Tp. In- | Ba. 
ternational School Dist. No. 5, 32 N, | SE 721. 
D. 413, 156 NW 54, LRAI917E 428, 9. See 
AnnCas1918A 506; Carbon County 
School Dist. No. 38 v. Western Tube 
Co., 5 Wyo. 185, 38 P 922. 


propriation” 
by board of 
sources. 


tory provisions. 
[a] Contracts 


year, 
Petrie v. Ada County Common School 
Dist; No. 6, 44 Ida. 92, 255 P 318. 


constitutional 


of Education, 
constitutional and statu- 


C of indebtedness 
held void.—A board of education, on|a subsequent fiscal year for services 


is mandatory. | close of the fiscal year after paying 


all claims, including $5,000 in war- 
rants, would be $13,000, is sufficient 
to sustain a finding that the district 
did not, in contracting an indebted- 
ness of $20,000, exceed its authority 


and statu- 


Meaning of appropriations.— - z : “adi 
Within Code of School L. § 102, pro- under Const. art 11 § 18, forbidding 


hibiting contracts which involve ex- 
penditure in excess of total appro- 
priation for support 
county for current fiscal year, ‘“ap- P 489 
relates to funds received 
education 
McKenzie v. Floyd County 
158 Ga. 892, 124 15. 


the incurring of indebtedness exceed- 
ing in any year the income and revy- 
enue provided for such year. 


of schools in| Wyckoff v. Force, 61 Cal. A. 246, 214 


from all 14. Creek County School Dist. No. 
76 v. Bath, 120 Okl. 204, 250 P 1003. 


Creek County School Dist. No. 
76 v. Bath, supra. 


[a] Thus a contract by a school 
district during one fiscal year, to cre- 
ate a liability against the funds of 


3. Farmers’, etc. Nat. Bank v.|/the 7th of September, 1904, signed|then to be performed, is invalid 
School Dist. No. 53, 6 Dak. 255, 42|a contract for “7 sets of The New] (Const. art 10 § 26). Creek Coun- 
NW 767. And see infra § 648 note] Education,” to be furnished to the|ty School Dist, No. 76 v. Bath, 120 
63. public schools, agreeing to pay there-| Okl. 204, 250 P 1003. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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authority ;1° but the district cannot escape liability 
for a debt created within the year and within the 
limitation by reason of the exhaustion of the rev- 
enue for the year brought about by an application of 
such revenue to the debts of another year.17 Ina 
limitation to the amount of revenue for the year, the 
test is the full amount which ean be raised by a levy** 
at the highest legal rate.!° 
stitutional or statutory provision prohibiting a 
school district from contracting a debt in excess of 
the revenue or taxes for the current year, it has au- 
thority to ineur a reasonable debt for any legitimate 
and necessary purpose.?° 


[§ 629] (c) Budget or Estimate. In some juris- 
dictions, the amount of indebtedness that may be 
incurred in any one year must not exceed that fixed 
by the budget or estimate adopted by the appropriate 
officers for such year,?+ unless, as provided in some 
of these statutes, consent to incur an indebtedness in 
excess of such amount is given by a designated 
board,?* some of these provisions restricting the ex- 
penditures for the year to a designated proportion 
of the estimated revenues;?* and, except in so far 
as by statute the officer contracting such indebted- 
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In the absence of a con- 


[56 C.J.] 537 


ness is made personally liable therefor,?* any in- 
debtedness incurred after the adoption of the esti- 
mate in excess of such estimate is void,?> any person 
thus contracting with the school authorities being 
charged with knowledge of the invalidity of such 
contracts.°° On the other hand contracts of indebt- 
edness executed prior to the adoption of the appro- 
priation or estimate for the year and which were 
considered in such estimate are valid and enforce- 
able,?* even though the funds available for the year 
become exhausted before the completion of such 
contracts through carelessness of the school offi- 
cials.2° Expenditures of funds, however, are not 
limited to the particular items listed in the estimate, 
where there are surplus funds remaining and the 
expenditures are otherwise for proper purposes.?? 


[§ 630] (d) Limitations on Particular Expendi- 
tures or Debts.°° In some jurisdictions, there are 
statutes limiting the amount of indebtedness that 
may be incurred or the amount that may be expended 
for particular purposes,*+ some of the statutes limit- 
ing such indebtedness to the amount appropriated 
for the particular purpose.*? Under such statutes, 
expenditures for the designated purposes beyond 


16. Lafayette County Bd. of Pub- 
lic Instruction v. Union School Fur- 
nishing Co., (Fla.) 129 S 824. 

Notice of limitations on power to: 
Contract generally see supra § 513. 
Incur debts generally see infra § 648 

note 63. 


17. Martin v. Fisher, (Cal. A.) 291 
P276. 
18. Billings v. Bankers’ Bond Co., 


199 Ky. 490, 251 SW 643. 


19. Dayton v. Dayton Bd. of Ed- 
ucation, 201 Ky. 566, 257 SW 1021. 


[a] Thus where . the’ revenues 
which may be derived from an as- 
sessment at the highest allowable 
rate would be more than sufficient 
to take care of the interest charges 
on the existing and proposed school 
bonds, and to create a sinking fund 
to take care of the principal debt, 
sale of the bonds will not raise the 
indebtedness of the school board or 
of the city beyond the constitutional 
limit. Dayton v. Dayton Bd. of HEd- 
ucation, 201 Ky. 566, 257 SW 1021. 


20. Carbon County School Dist. 
No. 3 v. Western Tube Co., 13 Wyo. 
304, 80 P 155. 


21. See statutory provisions. 


[a] Board of education (1) can in- 
cur liabilities for expenses charge- 
able against the funds under their 
control only to the extent of the 
amounts placed at their disposal un- 
der Education L. § 877 subd 3, as 
amended by L. (1917) ¢ 786 (Fuhr- 
mann v. Graves, 235 N. Y. 77, 138 NE 
743); (2) but such statute does not 
limit the expenditure to specific items 
of the budget as estimated (Fuhr- 
mann v. Graves, 203 App. Div. 507, 
196 NYS 776 [aff 235 N. Y. 77, 138 NE 
743]). 

{[b] Applicability of statute.—Ed- 
ucation L. § 877 subd 10, prohibit- 
ing board of education from tncur- 
ring a liability in excess of amount 
appropriated or available therefor or 
otherwise authorized, and Second- 
Class Cities L: § 79, prohibiting a 
board from expending any sum in 
excess of amount appropriated in an- 
nual estimate, are inapplicable to the 
board of education’s contract with ar- 
chitects for plans, estimates, and 
specifications for a new building, 
since such services are necessary be- 


fore cost of construction of new 
building can be ascertained, and 
therefore must be contracted for be- 
fore any appropriation is made or any 
item is placed in the budget there- 
for. Peo. v. Utica Bd. of Education, 
198 App. Div. 476, 190 NYS 798. 


22. See statutory, provisions. 


Application of rule to school sup- 
ply contracts see supra § 511 note 
96. 


23. See statutory provisions. 
fa] Statute construed.—Act (1912) 
2149 § 71, authorizing the school 


board of the parish of Orleans to 
pledge its revenue for the current 
year for the purpose of paying 
promptly its obligations, or for such 
other purposes aS may seem proper, 
must be construed in connection with 
section 68 requiring that five per cent 
of the revenue be applied to the pay- 
ment of debts of prior years reduced 
to judgments, and. as so construed, 
authorizes merely the pledging of 
ninety-five per cent of the yearly rev- 
enue. U. S. v. Orleans Parish Pub- 
lic Schools Bd., 229 Fed. 1, 143 CCA 
303. 


24. See statutory provisions. 


[a] In Oklahoma, under a statute 
so providing, indebtedness incurred 
in excess of the estimate for the 
year, while not a charge against the 
school district, may be collected from 
the individual. members of the dis- 
trict board contracting the same. 
Lacy v. Anadarko Bd. of Education, 
98 Okl. 237, 224 P 712. 


25. State v. Randolph, 139 Okl. 
254, 281 P 956; Kay County School 
Dist. No. 85 v. Kay County School 
DIStwNo. i, Led, OK 270 e2kGee Usp. 
[foll Canadian County School Dist. 
No. 61 v. Geary Bd. of Education, 
PIS TOK], 2115) "2:76 (Py £9013 eGentis) ive 
Hunt, 121-Okl. 71; 247 P 358; Myers 
v. Comanche County Independent 
School Dist. Cons, No. 1, 104 Okl. 
51, 280 P 498, 


[a] Walidity of statutes.—A law 
authorizing an excise board to ar- 
bitrarily appropriate school district 
transfer fees violated a constitution- 
al provision limiting indebtedness 
(Comp: “St. TL921 1) -§9210607- “Const: 
art 10 § 26). Kay County School 
Dist. No. 85 v. Kay County School 
Dist. No. 77, 135 Okl:. 270, 276 P 186 
[foll Canadian County School Dist. 


No. 61 v. Geary Bd. of Education, 
ID ROKIN 21S aoe 1 OOie 


26. Myers v. Comanche County 
Independent School Dist. Cons. No. 
1, 104 Okl. 51, 230 P 498. And see 
cases infra § 648 note 63. 


27. Gentis v. Hunt, 121 Okl. 71, 
247 P 358; Myers v. Comanche Coun- 
ty Independent School Dist. Cons. 
No. 1, 104 Okl. 51, 230 P 498. 


237° -Gentis v. . bunt, dad eOklaniits 
247 P 358; Myers v. Comanche Coun- 
ty Independent School Dist. Cons. 
No. 1, 104 Okl. 51, 230 P 498. 


[a] Reason for rule.—tIn legal 
contemplation, the total amount of 
legal contracts of a school district 
is always on hand or reserved until 
lawfully paid out in discharge of 
the obligation of the district there- 


under, ~Gentis v. Elunt® 121) Ok Te 
247 P 358. 
29. Fleischmann v. Graves, 235 N. 


Y. 84, 138 NE 745. 


[a] Illustration.—Education L. § 
877, requiring a city to prepare an 
itemized estimate for the conduct of 
the schools, and subd 10 of the same 
section, providing that the board of 
education shall not incur a liability 
or an expense chargeable against the 
funds under its control or the city 
for any purpose in excess of the 
amount appropriated or available 
therefor, does not limit the expendi- 
ture of the funds to the particular 
items stated in the estimates, es- 
pecially in view of the common prac- 
tice of transferring money from one 
fund to the other, but permits the 
board to expend the amounts for any 
purposes, and therefore it can pay 
necessary counsel fees incurred by 
it from the unexpended balance of 
the funds, though there was no ap- 
propriation for such purpose in the 
estimates. Fleischmann vy. Graves, 
235 N. Y. 84, 188 NE 745. 


30. Bond issue see infra § 698 et 
seq. 

81. See statutory provisions. 

32. See statutory provisions. 

[a] Deficiency indebtedness (1) is 


prohibited by Rev. Civ. St. (1925) art 
2749 in the making of contracts with 
teachers. Warren v. Sanger Inde- 
pendent School Dist., (Tex. Commn. 
A.) 288 SW 159. (2) Limitations on 
ci aa with teachers see infra § 
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such amount cannot be made.?* Although a vote 
of the electors attempts to authorize an indetedness 
in excess of the limitation for a particular purpose,** 
an indebtedness within the limitation may neverthe- 
less be incurred under such vote.*? 


[§ 631] (3) Computation of Existing Indebted- 
ness**—(a) In General. Generally speaking, the 
existing indebtedness of a local school organization 
to be considered in computing its debt limit consists 
of all the valid outstanding obligations which it may 
be called upon to pay.*7 In computing the amount 
of the existing indebtedness of a school organization 
with reference to constitutional and statutory limi- 
tations, only its own debts are to be considered.*® 
In those jurisdictions where a school organization 
within or coterminous in territory with another 
municipal corporation is considered as a distinct 
and separate entity,®® the debts of both organiza- 
tions are not to be aggregated in determining the 
permissible indebtedness of the school organiza- 
tion.t® On the other hand, in those jurisdictions 


Wright, 116 Iowa 
Davis v. Bradford 


33. Hanna v. 
275, 89 NW 1108; 
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Ind. 186, 57 NE 920; 
227 Ky. 208, 12 SW (2d) 301; 


[§§ 630-631 


where such organizations are not considered as dis- 
tinct and separate entities,41 the indebtedness of 
both are considered.4?, A district indebtedness, how- 
ever, is not increased by a conditional acceptance of 
a bid,t* or by the obtaining of a judgment against 
the district ; ;oreanid although strictly optional obli- 
gations are ‘not to be considered, 45 an optional item 
in a contract which is in fact enforceable by either 
party is to be computed.*® Where a contract of in- 
debtedness entered into is subject to a contingency, 
it becomes a school debt to be considered in comput- 
ing its existing indebtedness as soon as the contin- 
gency occurs.*7 Funds of the district, provided for 
a special purpose, which have been advanced for 
the purpose of paying other obligations, constitute a 
debt to be computed in determining the debt limit 
of the district.48 Money owing by a school district 
to the state must be considered as a liability,*® al- 
though not appearing on its books.°° Temporary 
loans by the district in anticipation of revenues con- 
stitutes an indebtedness within the constitutional 


Boll v. Ludlow, 
MOSS Vv. 


v. Eckfeldt, 335 Ill. 11, 166 NE 504. 
41. See supra § 47. 


School Dist. No. 2, 24 Me. 349; Green-| Mayfield, 186 Ky. 330, 216 SW 842; In 
ville Tp. Bd. of Education v. Andrews, | re Boggs Tp. School Dist., 34 Pa. Co. 42. Terr. v. Logan County High 
51 °Oh. St. 199; 87 NE 260; Kane wv. | 190. Schools 13) Okt 605, 76" P aoa: 
ea ae Dist. No. Be O Lea IS. 502, 9 NW 39. See supra § 47. re) napa for ren cane 
no é,a e same time, within the 
fa] Thus under a’ statute author- mice ain bee v. Eckfeldt, 335] same territory, two distinct munici- 
izing the inhabitants of a district to C ? . pal corporations exercising the same 
raise money for repairing school Ind.—Follett v. Sheldon, 195 Ind. | POWers, jurisdiction, and privileges; 
“houses and agents to expend not more | 510, 144 NE 867; Campbell v. In- and where the statute creates a high 
than ten per cent of annual funds for | dianapolis, 155 Ind. 186, 57 NE 920. school board and authorizes it to 
repairs, such agents cannot expend in ‘ create indebtedness within certain 


the repair of a school building any 
more than has been designated for 
that purpose. Davis v. Bradford 
School Dist. No. 2, 24 Me. 349. 


{b] Apparatus.—(1) Some stat- 
utes limit the amount which may be 
expended in any one year for appara- 
tus to be used in connection with 
schools. Hanna v. Wright, 116 Iowa 
275, 89 NW 1108 (Code § 2783 limits 
expenditures for apparatus to $25 per 
room); Kane v. School Dist. No. 3, 
52 Wis. 502, 9 NW 459 (Tay St c 23 § 
19 relating to funds raised by taxa- 
tion). (2) In Ohio the term “ap- 
paratus” in Rev. St. § 3995, authoriz- 
ing the board of education to appro- 
priate money from the contingent 
fund for the purpose of purchasing 
philosophical or other apparatus for 
‘demonstration of subjects taught in 
the school to the amount of half of 
$75 annually, is used in its general 
meaning of equipment of things pro- 
vided and adapted as a means to some 
end or any complex instrument or 
appliance for a special action or op- 
eration (Greenville Tp. Bd. of Educa- 
tion v. Andrews, 51 Oh. St. 199, 87 
NE 260); (3) and globes represent- 
ing the movements of the earth, moon, 
and sun are within the term as so 
used (Greenville Tp. Bd. of Education 
v. Andrews, supra), (4) so that the 
limitation of amount of expenditure 
for such purpose applies (Greenville 
Tp. Bd. of Education v. Andrews, su- 
pra). 


34. Vote of electors see infra § 642 
et seq. 


35. Vaughn v. Gillamook County 
School Dist. No. 31, 27 Or. 57, 39 P 
393. 


36. Computation of bonded indebt- 
edness see infra § 700 et seq. 


37. See cases infra this section. 
38. Campbell v. Indianapolis, 


—w 
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Ky.—Boll v. Ludlow, 227 Ky. 208, 
12 SW (2d) 301; Dayton v. Dayton 
Bd. of Education, 201 Ky. 566, 257 SW 
1021; Sutherland v. Corbin Bd. of 
Education, 200 Ky. 238, 252 SW 1238; 
Fall v. Rea'd, 193 Ky. 135, 238 SW 177; 
Rogan v. Middlesboro Bd. of Hduca- 
tion, 192 Ky. 770, 284 SW 443 (the 
legislature had authority to enact 
Acts [1920] ¢c 53 § 10, authorizing the 
board of education in a city of the 
third class to contract indebtedness 
on its own behalf independent of the 
city); Moss v. Mayfield, 186 Ky. 330, 
216 SW 842. 


N. M.—Eddy Bd. of Education v. 
Bitting, 9 N. M. 688, 58 2395: 


Pa.—Lyon v. Strock, 274 Pa. 541, 
118 A 432. 


S. D.—Wilson v. Huron Bd. of Edu- 
cation, 12 S. D. 535, 81 NW 952. 


Wis.—Lippert v. Shorewood School 
Dist. No. 4, 187 Wis. 154, 203 NW 940. 


[a] Reason for rule.—‘The high 
school ‘district is a district separate 
from any of the school districts, 
whose territory is included in whole 
or in part within the high school dis- 
trict. The bonds, when issued, will 
be the obligations of the high school 
district, only, and not of any of the 
other districts.” Fiedler v. Eckfeldt, 
835 Ill. 11; 32, 166 NE 504. 


[b] Thus, (1) under L. (1909) ¢ 
41, limiting the indebtedness of school 
cities, the indebtedness of the civil 
city is not to be added in in determin- 
ing the indebtedness’ permissible. 
Caldwell v. Bauer, 179 Ind. 146, 99 NE 
117 [writ of error dism 238 U. S. 607 
mem, 35 SCt 602 mem, 59 L. ed. 1486 
mem]. (2) A township high school 


district is authorized to issue bonds: 


for a schoolhouse up to the full con- 
stitutional limitation, regardless of 
the indebtedness of other school dis- 
tricts within its boundaries. Fiedler 


limits, warrants issued by the board 
are county debts and when taken to- 
gether with other county debts cannot 
exceed the limit fixed. Terr. v. Logan 
County, 13, Okl. 605, 76 P 165. 


43. Baltimore, etce., R. Co. v. Peo., 
195 Ill. 423,°63 NEY 262. 


44. Edmundson y. Jackson Inde- : 
pendent School Dist., 98 Iowa 639, 67 - 
NW 671, 60 AmSR 224 


45. Holst viv. eorisohiaated Inde- 
pendent School Dist., 203 Iowa 288, 
BIT NW 398. : 


46. Holst v. Consolidated Inde- 
pendent School Dist., supra. 


47. Holst v. Consolidated Inde- 
pendent School Dist., supra. 


[a] MTlustration.—Where the con- 
tract with an architect provided that 
he should receive compensation pro- 
vided a contract to build was entered 
into, the architect’s compensation in 
case the district contracted for con- 
struction of a school building became 
a school indebtedness as soon as the 
building contract was made. Holst 
v. Consolidated Independent peg 
Dist., 203 Iowa 288, 211 NW 39 


48, Riesen v. Shorewood School 
Dist. No. 4, 192 Wis. 283, 212 NW 783. 


[a] Reason for rule.-—The moneys 
so diverted from the special fund will 
have to be returned to such fund. 
Riesen v. Shorewood School Dist. No. 
4, 192 Wis. 288, 212 NW 783. 


49. Riesen v. ehoremood School 
Dist. No. 4, supra. 


50. Riesen v. Shorewood School 
Dist. No. 4, supra. 


[a] Reason for rule.—Failure of 
school officers to properly keep ac- 
counts does not authorize the dis- 
trict to avoid its debt limitation. 
Riesen v. Shorewood School Dist. No. 
4, 192 Wis. 283, 212 NW 783. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 631-632] 


limits. A special assessment against the realty of 
the district for special improvements which the dis- 
trict is liable to pay must also be considered in the 
An indebtedness which is within 
the debt limit at the time of its creation is not af- 
fected by any indebtedness that may be created 


52 


computation. 


thereafter.®3 
Bonds. 


bonds are issued and sold.5? 


[§ 632] (b) Deduction of Assets.°8 
ing the existing indebtedness of a school organiza- 
tion, there is generally deducted all of the property 
or assets,°® both real and personal,®° including funds 
‘in the treasury®! available for the payment of its 


51. Riesen v. 
Dist. No. 4, supra. 


52. Riesen v. 
Dist. No. 4, supra. 


Liability of school district property 
to assessment for municipal improve- 
sarah see Municipal Corporations § 
2884, 


Taxation generally see Taxation [37 
Cyc 874 et seq]. : 


53. Hartmann v. Pesotum School 
Dist,, 325 Ill. 268, 156 NE 2838. 


54. Limitations on bonded indebt- 
edness see infra §§ 698-701. 4 


55. Campbell v. Indianapolis, 155 
Ind. 186, 57 NE 920; Winamac v. Hud- 
dleston, 132 Ind. 217, 31 NE 561; 
Wilkinson v. Van Orman, 70 Iowa 230, 
30 NW 495; Sutherland v. Corbin Bd. 
of Education, 209 Ky. 351, 272 SW 
887; Dayton v. Dayton Bd. of Educa- 
tion, 201 Ky. 566, 257 SW 1021. 


56. Sutherland v. Corbin Bd. of 
Education, 209 Ky. 351, 272 SW 887; 
Dayton v. Dayton Bd. of Education, 
201 Ky. 566, 257 SW 1021. 


57. Sutherland vy. Corbin Bd. of 
Education, 209 Ky. 351, 272 SW 887; 
Dayton v. Dayton Bd. of Education, 
201 Ky. 566, 257 SW 1021. 


Sale or disposition of bonds see in- 
fra §§ 734-743. 


58. As to bonded indebtedness see 
infra § 701. 


59. Wabash R. Co. v. Peo., 202 Ill. 
9, 66 NE 824; Lollich v. Hot Springs 
Independent School Dist. No. 10, 47 
S. D. 624, 201 NW 354; Carbon Coun- 
ty School Dist. No. 3 v. Western Tube 
WO; 113. Wiy.0e 304, SOME “155, 


[a] Necessity for appropriation.— 
The fact that a school district has 
money in its treasury at the time of 
contracting a debt does not entitle it 
to contract a debt to an amount be- 
yond the prescribed limit, unless the 
money on hand to the amount of such 
excess is definitely appropriated to 
the payment of such contract. Wa- 
bash R. Co. v. Peo., 202 Ill. 9, 66 NE 
824. 


60. Mack vy. Independent School 
Dist., 200 Iowa 1190, 206 NW 145. 


[a] 
Independent School Dist., 
1190, 206 NW 145. 


61. Anderson v. International 
School Dist. No. 5, 32 N. D. 413, 156 
NW 54, AnnCas1918A 506, LRA1917E 
428. 


Shorewood School 


Shorewood School 


Moneys and credits.—Mack v. 
200 Iowa 


Where not otherwise regulated by consti- 
tutional or statutory provisions®* bonds are debts 
within the limitations on the ineurring of indebted- 
ness,°® but the mere voting of such bonds does not 
create an indebtedness to be considered in comput- 
ing existing indebtedness,®® unless and until the 
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liabilities. 


some statutes®® 


be considered. 


not reached, an 


In comput- 


62. Holst v. Consolidated Inde- 
pendent School Dist., 203 Iowa 288, 
211 NW 398; Anderson v. Interna- 
tional School Dist. No. 5, 32 N. D. 413, 
156 NW 54, AnnCasi918A 506, LRA 
1917E 428 (revenues from future tax 
levies cannot be anticipated); Dolan 
v. Lackawanna Tp. School Dist., 10 
Pa. Dist. 694, 7 LackLegN 129; Mc- 
Cavick v. Florence Independent School 
Dist., 25 S. D: 449, 127 NW 476. But 
see cases infra note 73. 


[a] Deductions.—Commissions and 
exonerations must be deducted from 
the amount claimed as an asset due 
the district from taxes. Dolan v. 
Lackawanna Tp. School Dist., 10 Pa. 
Dist. 694, 7 LackLegN 129. 


[b] Reason for rule.—Taxes as- 
sessed and in the process of collec- 
tion are constructively in the treas- 
ury. McCavick v. Florence Independ- 
ue School Dist., 25 S. D. 449, 127 NW 


63. Holst v. Consolidated Independ- 
ent School Dist., 203 Iowa 288, 211 
NW 398. 


[a] It cannot be assumed that 
taxes collectable were consumed by 
current expenses. Holst v. Consoli- 
dated Independent School Dist., 203 
Iowa 288, 211 NW 398. 


[b] Partial deficit in current ex- 
penses of a school district does not 
show that taxes due were absorbed 
for current expenses. Holst v. Con- 


solidated Independent School Dist., 
203 Iowa 288, 211 NW 398. 
64. Dolan v. Lackawanna _ Tp. 


School Dist., 10 Pa. Dist. 694, 7 Lack 
LegN 129. 


65, Dolan  v. 
School Dist., supra. 


66. Holst v. Independent School 
Dist., 203 Iowa 288, 211 NW 398; Car- 
bon County School Dist. No. 3 v. West- 
ern Tube Co., 13 Wyow#304, 80 P 155. 
Compare Dolan vy. Lackawanna Tp. 
School Dist., 10 Pa. Dist. 694, 7 Lack 
LegN 129 (holding that the value of 
certain lots of the school district, es- 
timated at the amount of allowance 
which a contractor offers to make for 
them, if the school district will let 
them go at that price, is too prob- 
lematic an asset to be considered as 
such). 


[a] Actual amount realized from 
the sale of school buildings and sites 
is properly fixed as the value, even 
though there was opinion evidence of 
greater value.. Holst v. Consolidated 
Independent School Dist., 203 lowa 
288, 211 NW 398. 


Lackawanna Tp. 


Special funds. 
devoted to special purposes cannot be diverted.’° 
Moneys in a sinking fund available for the redue- 
tion of indebtedness,’1 and taxes assessed and levied 
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This includes taxes levied which are due 
and collectable,°? in the absence of a showing that 
there were current expenses which would consume 
such taxes,®? money due the school district from 
another school district upon an adjustment of the 
assets and liabilities between them,°* but not the 
right of a new school board to levy a tax.®® 


Under 
but not others®’ the value of prop- 


erty which the school board has power to sell, may 


Realty acquired by the district by 


eminent domain may not be considered as an asset 
as an offset against the district’s indebtedness.°* 
If after making 


proper deductions the debt limit is 
indebtedness up to such limit may 


properly be ineurred.®® 


Moneys that are part of a fund 


67. Davis v. Ft. Spring Dist., 38 
W. Va. 382, 18 SE 588. 


[a] For example, under Code ec 
45 § 45, making it unlawful to con- 
tract for more than the funds availa- 
ble for the fiscal year, the value of a 
schoolhouse and site yet unsold, al- 
though intended to be sold, cannot be 
considered in estimating the amount 
of money available in the fiscal year 
for contracts and expenditures. 
Davis v. Ft. Spring Dist., 38 W. Va. 
882, 18 SE 588. 


68. Riesen v. Shorewood School 
Dist. No. 4, 192 Wis. 283, 212 NW 783. 


[a] Reason for rule.—‘‘This con- 
‘tention confuses indebtedness of the 
district, as used in the constitution, 
with the question of insolvency of 
the district. The -constitution does 
not deal with the question of solven- 
cy, but with indebtedness. When the 
district acquired real estate under 
condemnation proceedings, it had to 
appear that such real estate was re- 
quired for school purposes. The real 
estate was acquired for school pur- 
poses, and not for sale to pay debts. 
It therefore was not available as an 
off-set against the district’s debts.” 
Riesen v. Shorewood School Dist. No. 
4, 192 Wis. 283, 212 NW 783, 786. 


69. Lollich v. Hot Springs Inde- 
pendent School Dist. No. 10, 47 S. D. 
624, 201 NW 354. 


[a] Thus where the net assets of 
an independent district, and taxes 
levied and in process of collection, 
when deducted from the total of a 
proposed bond issue and indebtedness 
already incurred, left a net indebted- 
ness less than the limitation pre- 
scribed by Const. art 13 § 4, the 
school district is authorized to sell 
and issue the proposed bonds. Lol- 
lich v. Hot Springs Independent 
School Dist. No. 10, 47 S. D. 624, 201 
NW 354. ~ 


70. Riesen v. Shorewood School 
Dist. No. 4, 192 Wis. 283, 212 NW 783. 


[a] Maintenance and operations 
fund.—Tuition fees, paid into the gen- 
eral fund anid considered in making 
maintenance budget, cannot be de- 
ducted from the total indebtedness in 
determining the debt limitation of the 
school district (Const. art 11 § 8). 
Riesen v. Shorewood School Dist. No. 
4,192 Wis. 283, 212 NW 783. 


71. Boll v. Ludlow, 227 Ky. 208, 12 
SW (2d) 301; Cheltenham’s Case, 42 
Pa. Co. 401; Cutler v. Beaver County 
School Dist. Bd. of Education, 57 

| Utah 73, 192 P 621. 
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for such purpose,?? are properly deducted from the 
total indebtedness; but taxes levied for general 
school purposes, the proceeds of which will be used 
to pay debts to be incurred during the year rather 
than existing indebtedness, may not be deducted.** 
However, although there is money on hand with 
which to retire a bonded indebtedness, such indebt- 
edness can only be considered reduced when the 
bonds have actually been retired.’ ; 


[§ 633] (4) New Debts, Expenditures, or Trans- 
actions Subject to lLimitation—(a) In General. 
Where the amount involved in a school transaction, 
together with previous debts and liabilities of the 
school organization, does not in the aggregate ex- 
ceed the amount of indebtedness limited by the con- 
stitutional or statutory provisions, it is immate- 
rial, so far as the particular transaction is involved, 
whether or not it constitutes a debt or hability with- 
in the limitation.7> On the other hand, where, on a 
proper computation thereof,*® it appears that the 
existing indebtedness of the school organization 
equals or exceeds the constitutional or statutory 
limit, and it purposes to ineur an additional financial 
obligation, it becomes necessary to consider whether 
such obligation constitutes a “debt” or “indebted- 
ness” within the meaning of the constitutional or 
statutory limitation.?7 As has been stated else- 
where in this work in determining the question of 
what constitutes a “debt” or “indebtedness,” many 
and varied controversies arise and judicial state- 
ments of what constitutes such a “debt” or “indebt- 
edness” are formulated in the light of the peculiar 
language of the context in which they appear, so as 
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[§§ 632-635 


to make them of little service in prescribing rules 
of universal application.*® Some authorities hold 
that the word “debt” should be given a broad mean- 
ing,’® consideration to be given to the purposes or 
objects of the limitation.8° Within such lmita- 
tions*! have been included liabilities created under 
executory contracts for public improvements, al- 
though nothing is due thereon until the same are 
executed in part or in whole;*? but an executory con- 
tract calling for personal services which may never 
be performed does not constitute an indebtedness 
within the limitations**® until the services have been 
performed.’ A warrant issued by the district ere- 
ates a debt thereof within the limitation.®® 


[§ 634] (b) Involuntary Obligations or Liabil- 
ities.°° The limitations in some of the constitutions 
or statutes on the amount of school indebtedness 
apply only to debts created by voluntary act or con- 
tract and not to obligations or liabilities imposed , 
upon the corporation by law or against its will;** 
on the other hand, where no such exception is con- 
tained in the limitation, expenses of the district for 
such matters as the salaries of officers created by 
law for the government of the district and other es- 
sential governmental expenses come within the limi- 
tation.®® 


[§ 635] (c) Lease and Installment Contracts.°® 
Where the contract of indebtedness contemplates 
progressive work to be paid for in installments, no 
one installment to exceed the available funds at 
the time it becomes due, it is not in contravention of 
the constitution.°° Similarly, a rental contract un- 
der which the school organization undertakes to pay 


72. Cutler v. Beaver County School 
Dist. Bd. of Education, supra. 


73. Cutler v. Beaver County School 
Dist. Bd. of Education, supra. But 
see cases supra note 62 


74. Angola Brick, etc., Co. v. Mill- 
grove School Tp., 73 Ind. A. 557, 127 
NE 855. 

fa] Reason for rule.—‘‘Money on 


hand, with which to retire bonds, does 
not operate to reduce the indebted- 
ness represented by such bonds.’ An- 
gola Brick, etce., Co. v. Millgrove 


Ss Tp., 73 Ind. A. bd a) SNE 
855, 
om Lar Vv. Moree, 61. Cal. A 


246, 214 P 489; Hartmann v. Pesotum, 
325 Ill. 268, 156 NE 283. 


76. See supra §§ 631, 632. 


77, See cases infra this section; 
and infra §§ 634-6388. 


Limitation on indebtedness see su- 
pra §§ 626-630. 


78. See Municipal Corporations § 
4060 notes 95, 96. 


79. Anderson v. International 
School Dist. No. 5, 32 N. D. 413, 156 
NW 54, AnnCas1918A 506, LRA1917E 
428. 


so. Anderson v. International 
School Dist. No. 5, supra. 

81. See supra §§ 626-630. 

g2. Anderson v. International 
School Dist. No. 5, 32 N. D. 4138, 156 
WW 54, AnnCas1918A 506, LRA1917E 


428 (distinguishing rule from install- 
ment contract rule infra § 635). 


83. Tate v. Gentry County School 
Dist. No. 11, 324 Mo. 477, 283 SW (2d) 
1013. 


84. Tate v. Gentry County School 
Dist. No. 11, supra. 


[a] Employment of teacher.—A 
contract for the employment of a 
teacher in December for an eight- 
month term beginning the following 
August is not invalid as creating an 
indebtedness on the date of the con- 
tract in excess of the income and 
revenue provided or on hand to pay 
such indebtedness (Rev. St. [1919] § 
HUD Ss Constoart LO) $$ 11-902). hate 
v. Gentry County School Dist. No. 11, 
324 Mo. 477, 23 SW (2d) 10138. 


Employment of teachers generally 
see infra §§ 303-329. 


85. Angola Brick, etc., Co. v. Mill- 
grove School Tp., 73 Ind: A..557;, 127 
NE 855. 


{a] TIllustration.—A warrant is- 
sued by a school township for mate- 
rials used in the construction of a 
school building constitutes a debt and 
an obligation to pay money on the 
part of the township, and is void and 
illegal at the time of its issuance, if 
it increases the indebtedness of the 
township beyand that permitted by 
Const. art 13 a “debt,” in its general 
sense, being a specific sum of money 
due from one person to another, and 
‘denoting, not only the obligation of 
the debtor to pay, but the right of the 
creditor to receive and enforce pay- 
ment. Angola Brick, ete., Co. v. Mill- 
grove School Tp., 738 Ind. A. 557, 127 
NE 855. 


Warrant in payment of existing in- 
debtedness see infra § 637 note 98. 


86. As to municipal corporations 
generally see Municipal Corporations 
§ 4060 note 18. . 


87. Peo. v. San Bernardino High 
School Dist., 62 Cal. A. 67, 216 P 959. 


88. Eaton v. St. Louis-San Fran- 
cisco R..Co., 122 OKI]. 148, 251 P 1032. 


[a] Reason for rule.—In order to 
give effect to the provisions of the 
constitution creating offices and pro- 
viding for payment of salaries, and 
at the same time observe its limita- 
tion on indebtedness, provision must 
first be made for the payment of sala- 
ries and other essential government 
expenses, and if a margin is left, 
other debts may be incurred up to the 
constitutional - limit. Eaton v. St. 
Louis-San Francisco R. Co., 122 Ok). 
143, 251 P 1032. 


89. Municipal corporations gener- 
Boy see Municipal Corporations § 


90. Posz.v..Taylor, 61 Cal. A. 523; 
215 P 107; Wyckoff v. Force, 61 Cal. 
A, 246, 214 P 489, 


[a] Reason for rule.—The indebt- 
edness contemplated under such con- 
tract is not incurred until the work is 
completed and accepted. PosZz Vv. 
Taylor, 61 Cal, A. 528, 215 P) 107. 


{b] Illustration.—A contract for 
architectural services providing that 
payment is to be made from time to 
time as the work progresses is not 
within the inhibition of Const. art 11 
§ 18, limiting the amount of indebted- 
ness which the district might incur in 
a single year, in the absence of any 
showing that any installment com- 
ing due in any year during the life 
of the contract was in excess of the 
income and revenue of that year. 
wagon v. Force, 61 Cal. A. 246, 214 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 635-639] 


a yearly rental, which of itself does not exceed the 
constitutional limitation, does not create a debt of 
all the aggregate payments.°! On the other hand, a 
contract for the construction or purchase of a school 
building or other property, the consideration being 
reserved in the present and at one time, creates an 
indebtedness for the full amount of the contract 
price notwithstanding the price is to be paid in in- 
stallments over a period of years,®°? or an attempt 
is made to avoid a debt limitation by contracting in 
form to pay rental.®* 


[§ 636] (d) Indebtedness Payable from Special 
Fund. The fact that the limitation of indebtedness 
has been reached does not prevent the district from 
contracting a debt payable expressly out of a special 
fund.°* Accordingly, a contract of indebtedness 
made payable out of the proceeds of a bond issue, 
which, when issued and sold, was not in excess of 
the debt limit, need not be considered®® as out of 
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create a new debt or increase its indebtedness with- 
in the meaning of the constitutional or statutory 
limitations when it refunds existing indebtedness,®* 
or issues warrants in payment of a preéxisting 
debt,°* provided the refunding obligations added to 
other valid existing debts not refunded does not 
exceed the limitations.®® Where expenditures made 
or indebtedness incurred do not exceed the income 
and revenues for the year, they are not invalid, even 
though they exceed the permitted per cent. of tax- 
able property.1 A judgment obtained against the 
district on the basis of a preéxisting debt is not with- 
in the limitation.’ 


[§ 638] (f) Anticipation of Current Revenues. 
An indebtedness incurred for current expenses in 
anticipation of taxes, which are in the course of 
collection, and are certain to be collected, is not a 
debt within the constitutional limitation.® 


the annual revenues of the district.°® 


Involving 
A school organization does not 


[§ 637] (e) Transactions 
' Debts or Funds. 


91. Hively v. Nappanee School 
City, (Ind.) 169 NE 51; Lamboglia v. 
Guayama School Bd., 13 Porto Rico 
BL. 


92. McKinnon v. Mertz, 225 Pa. 85, 
UomeA 101415 


93. Bryant v. Oakland City School 
Town, (Ind.) 171 NE 378; Hively v. 
Re ppnee School City, (Ind.) 169 NE 


[a] Reason for rule.—The court 
looks to the substance of a transac- 
tion regardless of its form or color. 
Bryant v. Oakland City School Town, 
(ind.) 171 NE 378; Hively v. Nap- 
panee School City, (Ind.) 169 NE 51. 


[b] Thus a lease contract, exe- 
cuted under Act (1927) c 223, wherein 
the school city leased a schoolhouse 
on site owned by it for twenty-five 
years at a specified annual rental suf- 
ficient to pay off principal invested in 
the school building plus interest, the 
city being bound to pay taxes and as- 

’ sessments, to keep the building in re- 
pair, and pay for insurance and rent 
even though the building should burn, 
giving an option to the city to pur- 
chase the property for cash during 
term, and the city being required by 
§ 49 statute to levy a tax annually to 
pay the amount necessary to carry 
out the contract is invalid as an at- 
tempt to evade the debt limit. Hive- 
ly v. Nappanee School City, (Ind.) 169 
NE 51. 


94. Hartman v. Pesotum Com- 
munity Cons. School Dist. No. 52, 325 
Ill. 268, 156 NE 283; Scheetz v. Nor- 
ristown School Dist., 11 Pa. Dist. 403, 
7 LackLegN 3834, 17 Montg. Co. 209. 


[a] Illustration.—A resolution by 
a school board, agreeing to pay an- 
nual tax sufficient to raise $5,000, and 
appropriate the same to the main- 
tenance of a free public library, in 
consideration of $50,000, being con- 
tributed by a private person for the 
erection of a building, is not the crea- 
tion of a debt within the limitation, 
since, in effect, the ‘‘debt’’ is payable 
out of a special fund, namely, the tax 
to be raised. Scheetz v. Norristown 
School) Dist.,, 115 Pa. Dist. 403, 7 Lack 
LegN 334, 17 Montg. Co. 209. 


95. Hartman vy. Pesotum Com- 
munity Cons. School Dist. No. 52, 325 
Ill. 268, 156 NE 283. 


[a] Thus contracts for the erec- 
tion of a school building and the ac- 


Existing 
with.® 


quisition of a site, payable from the 
proceeds of bonds voted for such pur- 
pose does not increase the district’s 
debt (School L. §§ 84a—84f, as added 
bys Law PloTols po04s) Const. cart. 9 °§ 
12). Hartman v. Pesotum Community 
Cons. School Dist. No. 52, 325 Ill. 268, 
156 NE 283. 


{b] Accrued interest on bonds.— 
Whether accrued interest on the 
bonds was an existing indebtedness 
at the time of the execution of the 
contracts is immaterial in determin- 
ing the validity of such contracts, be- 
cause any indebtedness created after 
the funds from the sale of the bonds 
cannot affect the validity of the bonds. 
Hartman v. Pesotum Community 
Cons. School Dist. No. 52, 325 Ill. 268, 
156 NE 283. 


Limitation on bonded indebtedness 
see infra § 698 et seq. 


96. Hartman v. Pesotum Com- 
munity Cons. School Dist. No. 52, 325 
Tll. 268, 156 NE 283; Scheetz v. Nor- 
ristown School Dist., 11 Pa. Dist. 403, 
7 LackLegN 334, 17 Montg. Co. 209. 


97. Oilton Bd. of Education v. 
Short, 126 Okl. 70, 258 P 915; EHaton 
v. St. Louis-San Francisco R. Co., 122 
Okln 1435251 P0382: 


[a] A statute authorizing the re- 
funding of outstanding warrants, 
debts, judgments, and _ obligations 


does not violate a constitutional pro- 
vision limiting contracting of public 
debts (Comp. St. [1921] § 4272; Const. 
art 10 § 26). Eaton v. St. Louis-San 
Francisco R. Co., 122 Okl. 1438, 251 P 
1032. 


Refunding: 


Bonded indebtedness see infra § 697 
note 44. 


on. ne indebtedness see infra § 
684. 


98. Carbon County School Dist. No. 
3 v. Western Tube Co., 13 Wyo. 304, 80 
IPSS. 


99. Oilton Bd. of Education v. 
Short, 126 Okl. 70, 258 P 915; Eaton 
v. St. Louis-San Francisco R. Co., 122 
Oki 143.0258. P 1032" 


[a] Bond issue invalid.—School 
bonds, payable in twenty-five years, 
refunding bonds issued ten years be- 
fore and making total debts exceed 
the constitutional limitation, are un- 
authorized. Oilton Bd. of Education 
v. Short, 126 Okl. 70, 258 P 915. 


[§ 639] b. Conditions Precedent*—(1) In Gen- 
eral. Constitutional and statutory prerequisites to 
the creation of an indebtedness® must be complied 


1. In re Gulf Pipe Line Co., 143 
Okl. 180, 288 P 336; In re Texas Pipe 
line! Co., 143 Okl, 177, 288 P3343) in 
re Chicago, ete., R. Co... 143 OK 1/70; 
287 P 1023: 


Applicability of limitation to per 
Ser Aas property see supra § 627 
note 6. 


2. Edmundson vy. Jackson Inde- 
pendent School Dist., 98 Iowa 639, 67 
NW 671, 60 AmSR 224. 


- & Trindle v. Van Meter Cons. In- 
dependent School Dist., 200 Iowa 370, 
202 NW 377. 


_[a] Reason for rule.—Taxes so an- 
ticipated are to be regarded for all 
practical purposes as already being in 
the treasury. Trindle v. Van Meter 


Cons. Independent School Dist., 200 
Iowa 370, 202 NW 377. 
Municipal corporations generally 


see Municipal Corporations § 4066. 


4. To bonded indebtedness see in- 
fra § 702 et seq. 


5. See constitutional and statutory 
provisions. 


[a] Notice of contracting indebt- 
edness.—L. (1879) c 15 (Burns St. 
Annot. [1908] § 6563), relating to 
school building contracts by a school 
city, and requiring notice thereof to 
be given to the civil city, and also re- 
quiring consent of the latter, and L. 
(1909) c 41, dealing with such con- 
tract, but making no mention of no- 
tice or consent, are to be construed in 
pari materia, so that notice to the 
civil city of an indebtedness proposed 
to be incurred by the school city by 
contract is required. Caldwell v. 
Bauer, 179 Ind. 146, 99 NE 117 [writ 
of error dism 238 U. S. 607 mem, 35 
SCt 602 mem, 59 L. ed. 1486 mem]. 


6. Arkansas Nat. Bank v. Wash- 
ington County School Dist. No. 99, 
152 Ark. 507, 238 SW 630; Pennock v. 
State, 61 Fla. 383, 54 S 1004; Caldwell 
v. Bauer, 179 Ind. 146, 99 NE 117 [writ 
of error dism 238 U. S. 607 mem, 35 
SCt 602 mem, 59 L. ed. 1486 mem]; 
Quick v. Smith, 86 Ind. A. 676, 159 
NE 556; Jackson v. Conneautville 
Borough School Dist., 280 Pa. 601, 125 
A 310; Philadelphia, etc., Coal, etc., 
Re COsLv. Leorter ip. School al4ana: 
Dist. 581. 


[a] Notice of annual meeting.— 
The annual meeting of a school dis- 
trict cannot authorize the raising of 
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[§ 640] (2) Necessity for Appropriation.’ 
some jurisdictions, no indebtedness may be incurred 
or expenditures made by a school organization with- 


out an appropriation therefor.® 


[§ 641] c. Submission to Popular Vote°—(1) In 
The submission to a popular vote of the 


General. 
question of school expenditure or 


particular cases is sometimes required by constitu- 
tional or statutory provisions,'® contracts of in- 
debtedness in violation of these restrictions being 
expenditures and in- 
debtedness not within such provisions may be made 


void.1! On the other hand, 


without a vote.*? 


[§ 642] (2) Indebtedness or Expenditure Exceed- 
ing Prescribed Limit—(a) Percentage of Value of 
Under the constitutional provi- 
sions of a few jurisdictions, a school organization 


Taxable Property. 


money for the purchase or erection 
of a school building, unless notice 
that such question would be consid- 
ered is specifically given in the notice 
for the annual meeting, as required 
by Crawford & M. Dig. § 8926. Ar- 
kansas Nat. Bank v. Washington 
County School Dist. No. 99, 152 Ark. 
507, 238 SW 630. 


[b] Recorded vote of school board. 
—Under Act May 18, 1911, § 403 be- 
fore an indebtedness may be incurred 
or increased an affirmative vote, duly 
recorded, of the majority of the board 
of school directors is required. Jack- 
son v. Conneautville Borough School 


Dist., 280 Pa. 601, 125 A 310. 
[c] Consent or approval of partic- 
ular board.—(1) Under Gen. St. 


(1906) § 414, forbidding the creation 
of any debt by the trustees of special 
tax school district without the ap- 
proval of the county board of public 
instruction, no debt or claim against 
the funds of such a school district 
could be enforced by mandamus, un- 
less approval of the debt or claim by 
the county board of public instruc- 
tion be first shown. Pennock y. State, 
61 Fla. 383, 54 S 1004. (2), Act of 
1927 ec 107 §§ 1, 2, requiring submis- 
sion of details to advisory board be- 
fore township tax unit could create 
indebtedness against property within 
incorporated city is applicable to a 
consolidated district as to which the 
consolidation proceedings were pend- 
ing at the time of the enactment of 
the statute, there being no saving 
clause in the statute. Quick v. Smith, 
86 Ind. A. 676, 159 NE 556. (3) Un- 
der Burns St. Annot. (1908) §§ 9590- 
9602, a trustee of a school township 
may not expend the money of his 
township or create a debt in its be- 
half for the construction of a school- 
house without the consent of the 
township ‘advisory board (Good v. 
Howard, 174 Ind. 358, 92 NE 114) 
(4) or without a previous appropria- 
tion by such board for such purpose 
(see infra § 640 note 8 [b]). 


[d] Applicability of statute.—(1) 
Consol. St. § 5468, providing that 
county board of education shall not 
be authorized to invest any money in 
any schoolhouse not built in accord- 
ance with plans approved by the state 
superintendent of public instruction, 
does not apply to a contract to build 
a power line for lighting the school. 
Conrad v. Granville County Bd. of 
Education, 190 N. C. 389, 130 SHE 53. 
(2) Contract for power line for light- 
ing schools see supra § 507. (C3) 
Authorization or approval of pro- 
posed contracts generally see supra § 
519). 


SCHOOLS AND SCHOOL DISTRICTS 


In 


[§§ 640-643 


is precluded from incurring an indebtedness in ex- 
cess of a specified percentage of the value of the 
taxable property therein, unless authorized to do so 


by a prescribed portion of the voters,'® contracts 


indebtedness in 


of indebtedness in excess of the limit fixed without 
the requisite vote of the electors being void,'* even 
though the contract provides that the indebtedness 
is to be paid only from “funds legally available.”?® 
It is the actual taxable property in the district that 
is considered in determining the debt limit.*® 


[§ 643] (b) Income and Revenue of Year. 
not infrequently provided by constitutional or stat- 


It is 


utory provision that a school organization shall not 


electors.1* 


7. Cross references: 


Form and sufficiency of appropria- 
tions see infra §§ 663-667. 


General power to build school build- 
ings or rooms as conditioned on 
provision of funds for such purpose 
See supra §§ 467, 468. 


Necessity: of: 


Appropriation of funds therefor as 
limiting power to provide school 
furniture, apparatus, etc., see su- 


pra § 498, 

Specific appropriation of state 
school funds to districts, see su- 
pra § 41 

Power of: 


School boards or officers to author- 
ize construction of buildings or 
rooms for school purposes as lim- 
ited by requirement that funds 
pe rovige’ therefor see supra § 


School electors to authorize con- 
struction of buildings or rooms 
for school purposes as limited by 
requirement that funds be pro- 
vided therefor see supra § 469. 


8. See statutory provisions; and 
cases infra this note. 
[a] Removal of a _ schoolhouse 


cannot be made a charge on the dis- 
trict without a prior appropriation 
therefor. Tucker v. McKay, 131 Mo. 
A. 728, 111 SW 867. 


[b] Construction of schoolhouse. 
—(1) A trustee of a school township 
may not expend the money of his 
township or contract a debt in its be- 
half for the construction of a school- 
house without a previous appropria- 
tion for the purpose by the advisory 
board of the township as provided by 
Burns St. Annot. (1908) §§ 9590-9602 
(Good v. Howard, 174 Ind, 358, 92 NE 
115), (2) or without the consent of 
such board to the expenditure or cre- 
ation of a debt for such purpose (see 
supra § 639 note 6 [c]). 


9. Cross references: 
Acquisition of: 

Land see supra §§ 436, 437. 

School building see supra § 467. 
Change of location see supra § 450. 


Creation and alteration of districts 
see supra §§ 70, 


District meetings generally see supra 
§ 226 et seq. 


For levy of tax see infra §§ 754-777. 
Location se school site see supra §§ 


’ 


incur any indebtedness or liability in any year in 
excess of the income and revenue provided for such 
year without a vote of a stated proportion of the 
Contracts of indebtedness in excess of | 


Municipal corporations generally see 
Municipal Corporations §§ 4069- 
4083. 


Purchase of land see supra § 442. 


10. See constitutional and statu- 
tory provisions; and case infra this 
note. 

[a] Acquisition of property.—(1) 


Expenditures of school funds for ac- 
quiring property is prohibited with- 
out a vote of the qualified electors 
by Cobbeys St. Annot. (1903) § 11038. 
McMahon v. Antelope County School 
Dist. No. 66, 80 Nebr. 156, 113 NW 
1046. (2) Acquisition of property 
generally see supra §§ 436, 437. 


1l. Ellis v. Oxford Graded School, 
LOGS NwCad0e wz Sirs 


[a] Repeal of statutes.—In Penn- 
sylvania, the Act of April 7, 1873, 
Pub. L. 64, repeals that portion of the 
Act \of April 21; 1871," Pubs “ha 2a 
which requires the school board to 
produce to the court the written con- 
sent of a majority of the qualified 
electors of the district. Philadelphia, 
ete;,, + Coal, ietces7 (Consvi eb Orternpe 
School, 14 Pa. Dist. 581. 


12. Ellis v. Oxford Graded School, 
156 N.C. 10, 72 SH 2. 


13. See constitutional provisions. 


[a] Colored and white districts.— 
Where the territory of a city was or- 
ganized into two school districts, one 
white and one colored, the colored 
district, under Const. § 158, could in- 
cur an indebtedness for schools on 
vote of two-thirds of the colored vot- 
ers not exceeding two per cent of the 
value of the taxable property of col- 
ored citizens of the city, and the pro- 
portion of corporate property that 
the number of colored children bore 
to the whole number of children of 
school age. Moss v. Mayfield, 186 


Ky. 330, 216 SW 842. 

14. McKinnon v. Mertz, 225 Pa. 
85, 73 A 1011; Luburg’s App., (Pa.) 
17 A 245. 

15. McKinnon v. Mertz, 225 Pa. 85, 
73 A 1011. 

16. Thornburg v. Chariton County 


Be Dist. No. 3, 175 Mo. 12, 75 SW 


17. See constitutional and statu- 
tory provisions. 


[a]. Application of provisions.— 
(1) School districts are “subdivisions 
of county” within the constitutional 
provision prohibiting the creation of 
debts without a vote of the people 
(Const. art 16 § 4). West v. Platte 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the limit fixed without the requisite vote of the 
electors are void. Within these limits, however, 
an indebtedness otherwise proper may be incurred 
without such vote of the electors,!®? even in some 
jurisdictions where such indebtedness brings the to- 
tal indebtedness of the school organization to a point 
beyond the limitation fixing the indebtedness to a 
per cent of the taxable property;?° but where in- 
curred pursuant to a proper vote of the electors, 
the indebtedness is valid and binding upon the dis- 
trict.22 It is not necessary that all the income be 
in at the time of the incurring of the indebted- 
ness;?° nor is it necessary that a levy for taxes be 
actually made, if such levy could be made within 
the year.*4 


[§ 644] (c) Debts within Requirement. Only the 
debts of the particular district are considered in 
determining whether or not it has reached the point 
where a vote of the electors is necessary for further 
indebtedness,?° obligations which have received the 
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i total:2° so ihe refunding of a bonded indebtedness 


is not the creation of a debt within such limita- 
tions.2* The assumption by a school district of a 
proportionate part of the indebtedness of another 
district upon the former’s annexation to the latter 
is incurring an indebtedness within the constitu- 
tional requirement.28 Obligations imposed by. law 
upon the school organization are not “debts” within 
the meaning of the provisions,?° such obligations in- 
cluding judgments against the district.2° A debt 
created without assent of the voters and payable 
annually through a period of years is a violation of 
the constitutional provision, if the total amount of 
the indebtedness is more than the income for the 
year in which contracted, although each annual pay- 
ment could be paid by the income of that year.*? 
A contract to lease a school building for a period of 
a year with an option to renew from year to year 
is not an indebtedness in violation of the limita- 
tions, where the annual revenues are sufficient to 


approval of the electors being deducted from the 


County School Dist. No. 9, 37 Wyo. 
36, 258 P 583. (2) A constitutional 
provision fixing the tax rate for va- 
rious municipalities for ‘‘other than 
school purposes” does not affect the 
debt limitation which they could not 
exceed for any purpose (Const. §§ 157, 
158). Booth v. Owensboro Bd. of Ed- 
ucation, 229 Ky. 719,17 SW (2d) 1013. 


[b] For purpose of submitting 
question to voters, the school district 
eannot create a contractual obliga- 
tion in excess of constitutional lim- 
itation. Garfield County School Dist. 
eat v. Jacobs, 134 Okl. 101, 272 
Pe 


18. Flanders v. Little Rock Grad- 
ed School Bd., 170 Ky. 627, 186 SW 
506; Scobee v. Clark County Bd. of 
Education, 157 Ky. 510, 163 SW 472; 
Howard v. Harlan County School 
Dist. No. 27, 102 SW 318, 31 KyL 399; 
Grady v. Landram, 63 SW 284, 23 
KyL 506; Pushmataha County Cons. 
School Dist. No. 2 v. Gossett, 140 Okl. 
243, 283 P 249; Garfield County School 
Dist. No. 47% v. Jacobs, 134 Okl. 101, 
Zia, P 360. 


[a] Purpose of limitation.—‘The 
intention and plain purpose of section 
26, art 10, of the Constitution of Okla- 
homa, is to require school districts 
. . . to earry on their operations 
upon a ‘cash’ or ‘pay as you go’ plan. 
The revenues of each year must take 
care of the expenditures of such year, 
and any liability sought to be incur- 
red in excess of such current revenue 
in hand or legally levied is void, un- 
less it be authorized by a vote of the 
people and within the limitations pro- 
vided by said section.” Pushmataha 
County Cons. School Dist. No. 2 v. 
Gossett, 140 Okl. 248, 283 P 249. 


[b] Thus, an attorney cannot re- 
eover for legal services rendered a 
school district under a contract for 
an amount in excess of the current 
revenue in hand or legally levied 
(Const. art 10 § 26). Garfield County 
School Dist. No. 47% v. Jacobs, 134 
Okl. 101, 272 P 360. 


[c] Assumption of invalid debt.— 
Under Const. § 157, a debt incurred 
by a school district prior to the aboli- 
tion of the trustee system, in excess 
of the amount permitted by law, can- 


not be assumed under L. (1912) ¢ 59 


by the successor board of education. 
Scobee v. Clark County Bd. of Educa- 
tion, 157 Ky. 510, 163 SW 472. 


19. Boise City Nat. Bank v. Good- 
ing County Independent School Dist. 


No. 40, 33 Ida. 26, 189 P 47; Howard 
v. Harlan County School Dist. No. 27, 
LOZ IS tole) mod yi 399; Canliste 
County School Dist. No. 32 v. Kane, 
87 SW 321, 27 KyL 983; In re Gulf 
Pipe Line Co., 143 Okl. 177, 288 P 336; 
In re Texas Pipe Line Co., 143 Okl. 
177, 288 P 334; In re Chicago, ete., 
R. Co., 143 Ol. 1703) 287 P1023; Ret- 
tinger v. Pittsburgh School Bd., 266 
Pa. 67, 109 A 782. 


20. In re Gulf Pipe Line Co., 143 
Okl. 177, 288 P 336; In re Texas Pipe 
LineViCos m4 3s9OkI Ae 288)2Re S388; 
In re Chicago, ete., R. Co., 143 Okl. 
170, 287 P 1023. 


Limitation to percentage of taxable 
property see’ supra § 627. 


21. Form and sufficiency of elec- 
tion see infra § 646. 


22. State v. Hackmann, 277 Mo. 56, 
209 SW 92. 


23. Carlisle County School Dist. 
Ne 32 v. Kane, 87 SW 321, 27 KyL 
983. 


24. Carlisle County School Dist. 
No. 32 v. Kane, supra. 


25. State v. Hackmann, 
56, 209 SW 92. 


[a] Consolidated district.—The in- 
debtedness of districts, the sites and 
schoolhouses of which are not includ- 
ed in the consolidated district, is not 
to.be included in that of the consoli- 
dated district in computing the limi- 
tation of indebtedness imposed by 
Const. art 10 § 12. State v. Hack- 
mann, 277 Mo. 56, 209 SW 92. 


26. In re Swissvale Borough, 43 
Pa. Co, 242. 


27. Miller v. Carbon County School 
Dist; Nons, 6 Wyo. 217,39) Pesto. 


28. Peo. v. Hanford Union High 
School Dist., 148 Cal. 705, 84 P 193. 


[a] Thus any assumption by a 
school district, not included in a high 
school district, of a pro rata bonded 
indebtedness originally created by 
such high school district, is as to such 
district the incurring of an indebted- 
ness or liability within the meaning 
of a constitutional provision that no 
school district shall incvr a debt for 
any purpose, exceeding in any year 
the income provided for such year, 
without the assent of two thirds of 
the qualified electors thereof, voting 
at an election to be held for that pur- 
pose. Peo. v. Hanford Union High 
School Dist., 148 Cal. 705, 84 P 198. 


277 Mo. 


pay the annual rental.?? 


On the other hand, a con- 


29. Lincoln County Independent 
School Dist. No. 12 v. Manning, 32: 
Lda b125 1859 P7236 


30. Lincoln County Independent 
School Dist. No. 12 v. Manning, su- 
pra. 


[a] Judgments.—A judgment pur- 
Suant to the report of an appraiser 
appointed to divide the assets and lia- 
bilities of a school district, the terri- 
tory of which was divided by an act 
of the legislature, is one imposed by 
law, and not within the limitation. 
Lincoln County Independent School 
Dist. No. 12 v. Manning, 32 Ida. 512, 
LS" Ps 723. 


[b] Transfer fees are not involun- 
tary obligations, since such obliga- 
tions are not essential to the fune- 
tion of maintaining a public school 
system, being destructive of the 
weaker schools. Kay County School 
Dist. No. 85 v. Kay County School 
Dist. No. 71, 1385 Okl. 270, 276 P 186 
[foll Canadian County School Dist. 
No. 61 v. Geary Bd. of Education, 
135 Okl. 275, 276 P 190]. 


31. Billings v. Bankers’ Bond Co.,. 
199 Ky. 490, 251 SW 643. 


32. Bridges v. Scott County Bd. of 
Education, 235 Ky. 141, 29 SW (2d) 
594; Kirkpatrick v. Russellville City 
Bd. of Education, 234 Ky. 836, 29 SW 
(2d) 565; Waller v. Georgetown Bd. 
of Education, 209 Ky. 726, 273 SW 
498; Mansfield Borough School Dist. 
v. Mansfield High School Assoe., 9 
Pa. Dist. & Co. 113. 


[a] For example.—A contract by 
which the board of education, with- 
out sufficient funds to complete a pro- 
posed school building, sold the build- 
ing for a fixed consideration in excess 
of that which the building, at the 
time of the sale, cost the board, to a 
corporation organized to purchase the 
building, with option by the board to 
lease and rebuy the building, but no 
obligation to do so, and the holders of 
the corporation bonds, in case of de- 
fault, being required to’ look to prop- 
erty, and having no right to sue the 
board, is within the power of the 
board to make, in view of St. § 3587al 
et seq., and not to require the board 
to incur an indebtedness in excess of 
that authorized by Const. §§ 157, 158, 
without a vote of voters thereon. 
Bridges v. Scott County Bd. of Edu- 
cation, 285 Ky. 141, 29 SW (2d) 594; 
Kirkpatrick v. Russellville City Bd. 
oz Education, 234 Ky. 836, 29 SW 
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tract to lease the building for a fixed period is bad 
even though the rental is to be paid in installments 
which ean be taken eare of by the annual revenues.*?* 
Upon reorganization of a district,’* and adjustment 
of its assets and liabilities,®® a certificate of indebt- 
edness issued by a new district merely acknowledg- 
ing ‘an existing debt is not within the constitutional 
limitation.*°® | 


[§ 645] (d) Exceptions. Some of the provisions 
requiring the vote of a prescribed number of voters*? 
make exception for the necessary expenses of the 
school organization;** but to be valid, the indebted- 
ness created without such vote must come strictly 
within the exception.®® 


[§ 646] (8) Form and Sufficiency of Election.*° 
Where the necessity for the assent of the electors 
is fixed in the constitution, the express assent of the 
legislature to the holding of the election is not nec- 
essary,*! the election provision being self-execut- 
ing,*? and permitting the question to be voted upon 
at an election called by the officers of the district in 
accordance with existing general enactments regulat- 
ing the holding of annual and special school dis- 
trict elections.*® The election at which the assent 
of the electors is given must be regular,** and stat- 
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utory requirements with respect to such election*® 
must be strictly complied with.*® Ordinarily, where 
notice of the election to be held must be given to the 
voters,*’ failure to give such notice is fatal to an in- 
crease of indebtedness authorized at the election.*® 
Likewise, the failure to file the requisite statement 
showing the extent of existing indebtedness*® is fatal 
to any inerease authorized at the election.°° But 
the mere failure to number and record the ballots 
in accord with a general constitutional provision 
does not render a school election, authorizing an 
increase in indebtedness, invalid, where the election 
is authorized, regular, honest, and fair.°+ The re- 
sult of the election as canvassed by the authorized 
canvassing board is final,°? in the absence of fraud,°* 
failure of the board to discharge its duty,®* or mal- 
feasanee.®® An election authorizing the incurring 
of an indebtedness in excess of the limitations fixed 
by statute®® is nevertheless sufficient authority for 
the incurring of an indebtedness within the limita- 
isnlpate 


[§ 647] (4) Effect of Submission.®* Where the 
electors have given their approval to the incurring 
of a debt for a particular purpose the funds so voted 


(2d) 565; Waller v. Georgetown Bd.| 2, 58 Wash. 212, 108 P 442, 137 AmSR{| kept open continuously until seven 

of Education, 209 Ky. 726, 273 SW]1057, 27 LRANS 891. o’clock in the afternoon. Ardmore 

498. Ay rf [b] Maftitenance of public school ne of ag ha v. State, 26 Okl. 366, 
33. Billings v. Bankers’ Bond Co.,| throughout school year. of eight be : 

199 Ky. 490, 251 SW 643. months is not such a necessity as to [b] Applicability of general laws. 


[a] Ilustration.—Const. § 157, 
prohibiting any municipality from in- 
curring an indebtedness in excess of 
the revenue provided for the year 
without the assent of two-thirds of 
the voters, which has been construed 
to invalidate a debt the total amount 
of which was more than the income, 
although the amount maturing in each 
year could be paid from the income 
of that year, invalidates a contract 
between the board of education and a 
eontractor whereby the latter was to 
erect a building for a school for which 
the board was to pay a stipulated 
rental for seven years, at the end of 
which time the contractor was_ to 
convey the building to the board, al- 
though the stipulated annual rental 
could be paid from the current reve- 
nues of the board. Billings v. Bank- 


ers’ Bond Co., 199 Ky. 490, 251 SW 
643. 
34. Creation and alteration of dis- 


tricts see supra § 48 et seq. 


35. Adjustment of assets and lia- 
bilities upon reorganization see su- 
pra §§ 113-126. 


86.° Pittston Tp. School. Dist. v. 
Dupont Borough School Dist., 275 Pa. 
183, 118 A 308. 


837. See supra §§ 641-644. 


38. See constitutional and statu- 
tory provisions. 


[a] Necessary expenses may be 
provided for without a vote of the 
électors under Const. art 7 § 7. Ellis 
vy. Oxford Graded School, 156 N. C. 
10, 72 SE 2. 


39. fllis v. Oxford Graded School, 
156 N. C. 10, 72) SE 2. 


fa] Erection of school is not a nec- 
essary expense that may be incurred 
without vote of electors under Const. 
art 7 § 7. Ellis v. Oxford Graded 
School, 156 N. C. 10, 72 SE 2; Wolfe 
vy. Columbia County School Dist. No. 


warrant school directors in overrid- 
ing statutory and constitutional lim- 
itations as to the amount of indebt- 
edness a school district may law- 
fully incur. Wolfe v. Columbia Coun- 
ty School Dist. No. 2, 58 Wash. 212, 
108 P 442, 187 AmSR 1057, 27 LRANS 
891 (contract for employment of 
teacher). 


40. Elections: 


Generally see Elections 20 C, J. p 46 
et seq. 


To authorize: 

Acquisition of site see supra § 442. 

Bond issue see infra §§ 706-730. 

Levy and assessment of taxes see 
infra §§ 754-777. 

ocntlen of site See supra §§ 424— 


District meetings generally see su- 
pra §§ 226-243. 


41. Holmes, etc., Furniture Co. v. 
Hedges, 13 Wash. 696, 43 P 944. 


42. Holmes, ete., Furniture Co. v. 
Hedges, supra. 


43. Holmes, 
Hedges, supra. 


District meetings generally see su- 
pra §§ 226-243. 


44. Witherop v. Titusville School 
Balj? Pa. Co. 45h. 


45. See statutory provisions. 


[a] Statute applicable.—Comp. L. 
(1909) § 1021, providing that elec- 
tions on school questions shall “be 
held as above provided,’ refers to 
section 1018 of the same article, pro- 
viding that the mayor, in issuing his 
election proclamation, shall set forth 
therein the proposions to be voted on 
at such election, the time of opening 
and closing the polls, ete., and not to 
section 1002a of such article, which 
provides that the polls shall be open- 
ed at six o’clock in the forenoon and 


ete., Furniture Co. v. 


—Const. art 10 § 26, provides a com- 
plete referendum for submitting to 
the voters of a school district the 
question whether the school district 
shall be allowed to become indebted 
to an amount exceeding in any year 
the revenue provided for such year, 
and the prior acts of the board of ed- 
ucation leading up to the election eall- 
ed to settle such question are but 
preliminary to the exercise of such 
referendum, and are not subject to 
the general provisions of the Consti- 
tution on the subject of referendums 
and the laws vitalizing the same. 
Ardmore Bd. of Education vy, State, 26 
Ok). 366, 109) B 5632: 


46. Witherop vy. Titusville School 
Baia Con45i1% : 


47. See statutory provisions. 


48. Witherop v. Titusville School 
Bae BariCo.4512 


49. See statutory provisions. 
50. Witherop v. Titusville School 
Bd 7 Pay Co 450; 


51. Rebman v. Crafton School 
Dist., 25 Pa. Co. 132 (also stating that 
this constitutional provision does not 
apply to such elections). 


52. Nichols v. Pierce County 


School Dist. No. 10, 39 Wash. 137, 81 
P 325. 


53. Nichols vy. Pierce County 
Sehool Dist. No. 10, supra. 

54. Nichols Vv. Pierce County 
School Dist. No. 10, supra, 

55. Nichols v. Pierce County 


School Dist. No. 10, supra. 


56. Limitations on amount of in- 
debtednmess see supra §§ 626-630, 641- 
645. 


57. Vaughn v. School Dist. No. 31, 
27 Ore 57, 39 F383. 


58. Of bond elections see infra § 
729. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


~ dependent 


§§ 647-649] 


may be used only for such purpose.®® 
where the electors by their vote have determined the 
extent of the expenditure that may be made for a 
particular purpose, the officers of the district have 
no power to bind the district for an increased ex- 


penditure for such purpose.®° 


[§ 648] 4. Effect of Invalidity of Debt or Ex- 
penditure—a. In General. As has already been stat- 
ed, a contract creating an indebtedness in excess of 
the limitation fixed by constitutional or statutory 
provision is void,°* and therefore unenforceable ;°? 
and since one dealing with a school organization must 
do so in recognition of its limited powers to create 


59. Scott v. Warren, 6 Pa. Dist. & 
Co. 438. 


{a] Illustration.—Where the elec- 
tors have given their consent to the 
incurring of a debt for the purpose 
of making alterations, improvements, 
and additions to present school build- 
ings, the sum voted must be spent on 
present buildings and not used to 
erect another. Scott v. Warren, 6 Pa. 
Dist. & Co. 438. 


Use of particular funds generally 
see infra § 661. 


60. Sherman County School Dist. 


No. 35 v. Randolph, 57 Nebr. 546, 77 
NW 1073; Gehling v. School Dist. No. 
56, 10 Nebr. 239, 4 NW 1023. 


Cost of building as determined by 
voters see supra § 467. 


61. See supra §§ 626-638. 


62. Dak.—Farmers’, etc., Nat. 
Bank v. School-Dist. No. 53, 6 Dak. 
255, 42 NW 767. 


Ind.—Angola Brick, etc., Co 
Millgrove School Tp., 73 Ind. A. 557, 
127 NE 855. 


Ky.—Howard v. School Dist. No. 
27, 102, SW 318,-31 KyL 399. 


Mo.—Strickler v. Knox County 
Cons. School Dist. No. 1, 316 Mo. 621, 
291 SW 136. P 


Okl.—Kay County School Dist. No. 
85 v. Kay County School Dist. No. 71, 
135 OkKl. 270, 276 P 186 [foll Canadian 
County School Dist. No. 61 v. Geary 
Bd. of Education, 135 Okl. 275, 276 P 
190]; Gentis v. Hunt, 121 Okl, 71, 247 
P 358; Creek County School Dist. No. 
76 v. Bath, 120 Okl. 204, 250 P 1003; 
Edwards v. Cotton County School 
Dist. No. 222, 117 Okl. 269, 235 P 611, 
246 P 444; Meyers v. Comanche In- 
School Dist., 104 Okl. 51, 
230 P 498; Caddo County School Dist. 
v. Van Arsdale, 63 Okl. 82, 162 P 741. 


Pa.—Jackson v. Conneautville Bor- 
ough School Dist., 230 Pa. 601, 125 A 
310; Kreusler v. McKees Rocks School 
Dist., 256 .)Pa.-281,..100. A—32is Tu- 
burg’s App., 17 A 245; Dolan v. Lack- 
awanna Tp. School Dist., 10 Pa. Dist. 
694, 7 LackLegN 129. 


Wash.—Wolfe v. Columbia County 
School Dist. No. 2, 58 Wash. 212, 108 
P 442, 1837 AmSR 1057, 27 LRANS 
891. 


Va.—Coberly v. Gainer, 69 W. 


Ww. 
Va. 699, 72 SE 790. 


Wis.—Riesen v. Shorewood School 
Dist. No. 4, 189 Wis. 607, 208 NW 472. 


[a] A cause of action cannot be 
maintained on a contract for the erec- 
tion of school buildings, incurring an 
indebtedness in excess of the consti- 
tutional limit (Const. art) 11 ‘§ °3)-; 
Riesen v. Shorewood School Dist. No. 
4, 189 Wis. 607, 208 NW 472. 


[56 C. J.—35] 
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Similarly, 


recovered.®* 


63. Ark.—Hatfield v. School Dist. 
No. 58, 178 Ark. 260, 10 SW (2d) 374, 
376 [quot Cyc]. 

Conn.—Turney v. 
Conn. 412, 12 A 520. 


Dak.—Farmers’, ete., Nat. Bank v. 
School-Dist. No, 58, 6 Dak. 255, 42 
NW 767. 


Ind.—Railroad School Tp. v. First 
ae Bank, 7 Ind} A. 358, 126 NE 
842. 


Bridgeport, 55 


Pa.—Jackson v. Conneautville Bor- 
ough School Dist., 280 Pa. 601, 125 A 
310; Kreusler v. McKees Rocks School 
Dist., 256 Pa. 281, 100 A 821. 


[a] Ignorance of amount of in- 
debtedness no excuse.—Where a con- 
tract with a school board to erect a 
school building offends the constitu- 
tional inhibition as to indebtedness, 
the contractor cannot allege ignor- 
ance of its indebtedness. Kreusler v. 
McKees Rocks School Dist., 256 Pa. 
281, 100 A 821. 


[b]. Presumption of knowledge.— 
(1) One dealing with the school or- 
ganization is presumed to know that 
his contract in excess of the debt lim- 
it is illegal and unenforceable. 
Kreusler v. McKees Rocks School 
DiSt—a 2D Om eco, lOO EA we S21 (Zp): 
Knowledge of the limitation is con- 
clusively presumed. Strickler v. 
Knox County Cons. School Dist. No. 
1, 316 Mo. 621, 291 SW 136. 


Noting limitations on powers to 
contract generally see supra § 513. 


64. Strickler v. Knox County Cons. 
School Dist. No. 1, 316 Mo. 621, 291 
SW 136; Edwards v. Cotton County 
School Dist. No. 222, 117 Okl. 269, 235 
P 611, 246 P 444; Jackson v. Con- 
neautville Borough School Dist., 280 
Pa. 601, 125 A 310; Kreusler v. Mc- 
Kees Rocks Schoo! Dist., 256 Pa. 281, 
100 A 821; Riesen v. Shorewood 
School Dist. No. 4, 189 Wis. 607, 208 
NW 472; McGillivray v. Joint School 
Dist. No. 1, 112 Wis. 354, 88 NW 310, 
88 AmSR 969, 58 LRA 100. 


[a] Reason for rule.—Since in- 
debtedness in excess of limit is pro- 
hibited by constitution, an indebted- 
ness in excess of such limit is a vio- 
lation of law and therefore does not 
come within the rule allowing recov- 
ery on a quantum meruit basis where 
indebtedness incurred is merely with- 
out authority but not in violation of 
law. Riesen v. Shorewood School 
Dist. No. 4, 189 Wis. 607, 208 NW 472. 


[b] Thus directors borrowing 
money on their own credit in excess 
of the district’s power to borrow could 
not recover therefor against the dis- 
trict, although the money was used 
to complete school building (Const. 
art 10 § 12). Strickler v. Knox Coun- 
ty Cons. School Dist. No. 1, 316 Mo. 


[56 C.J.] 545 


indebtedness,°* the fact that the district has had 
the benefit of the performance of the contract does 
not render it liable on a quantum meruit®* in equi- 
ty,®® or in action for conversion,®® nor can the prop- 
erty which the school organization has retained be 


[§ 649] b. Ratification.°* Where a school district 
might originally have authorized the incurring of a 
debt, it may ratify such a debt when incurred by a 
district board or officer without previous author- 
ity,®® as by voting, at a district meeting, a tax to 
apply upon an indebtedness so contracted.*® 
ratification may be implied from the act of the dis- 


Such 


621, 291 SW 136. 


Recovery in quantum meruit for 
money loaned without, but applied to, 
lawful purpose see infra § 651. 


65. Strickler v. Knox County Cons. 
School Dist. No. 1, 316 Mo. 621, 291 
SW 136. 


[a] Volunteers.—Directors ad- 
vancing money to complete a school- 
house, where the district’s borrowing 
power had been exhausted, are mere 
volunteers whom equity will not aid. 
Strickler v. Knox County Cons. School 
Dist. No. 1, 316 Mo. 621, 291 SW 136: 


Payment of equitable claims see in- 
fra § 668 notes 56-57. 


66. Caddo County School Dist. No. 
Pi Van Arsdale, 63 Okl. 82, 162 P 
741. 


[a] Reason for rule.—If recovery 
for the value of the property received 
by the school organization were al- 
lowed the court would be permitting 
indirectly what could not be done in- 
directly. Caddo County School Dist. 
ae v. Van Arsdale, 63 Okl. 82, 162 
Per ede 


67. Strickler v. Knox County Cons. 
School Dist. No. 1, 316 Mo. 621, 291 
SW 136; Edwards v. Cotton County 
School Dist. No. 222, 117 Okl. 269, 235 
P 611, 246 P 444. But see Caddo 
County School Dist. No. 89 v. Van 
Arsdale, 63 Okl. 82, 162 P 741 (stat- 
ing that only remedy of debtor suing 
in conversion is in action to recover 
the property). 


“The absolute lack of power to con- 
tract such indebtedness bars every 
form of action and every legal device 
by which recovery is sought; nor will 
the courts aid the vendor to recover 
the property sold and delivered under 
such illegal contract.” Fairbanks- 
Morse Co. v. Geary, 59 Okl. 22, 157 P 
720 [quot Edwards v. Cotton County 
School Dist. No. 222, 117 Okl. 269, 272, 
235 P 611, 246 P 444]. 


[a] Thus school directors, advanc- 
ing money in excess of the district’s 
borrowing power to complete a school, 
could not have title vested in them to 
the part for which they paid, because 
of the impossibility of severing one 
from the other. Strickler v. Knox 
County Cons. School Dist. No. 1, 316 
Mo. 621, 291 SW 1386. 


68. Cross references: 
Bonded indebtedness see infra § 745. 


Municipal corporations generally see 
Municipal Corporations § 4090. 
Ratification of contracts generally . 
see supra §§ 586, 587. 
69. Carbon County School Dist. 
No. 3 v. Western Tube Co., 13 Wyo. 
304, 80 P 155. 


70. Carbon County School 
No. 3 v. Western Tube Co., supra. 


Dist. 


546 [56 C.J.] 


trict in’ receiving and retaining the benefits of the 
contract of indebtedness,*! but the taking of pos- 
session and the use by the school organization of a 
schoolhouse built on its land is not such a ratifica- 
On the other hand, the district cannot ratify 
or adopt an indebtedness in excess of the constitu- 


2 


tions! 


tional or statutory limits;’*° the 


district, however, may ratify such an indebtedness 
where the limitation applies in the absence of a vote 


of such electors.*4 


71. Clark School Tp. v. Home Ins., 
etc., Co., 20 Ind. A. 543, 51-NE 107. 


72. Turney v. Bridgeport, 55 Conn. 
412, 020A 52:0. 


73. Riesen v. Shorewood School 
Dist. No. 4, 189 Wis. 607, 208 NW 472. 


Limitation on indebtedness see su- 
pra §§ 626-630. 


74 Rettinger v. Pittsburgh School 
Bd., 266 Pa. 67, 109 A 782; Nichols 
v. Pierce County School Dist. No. 10, 
39 Wash. 137, 81 P 325; O’Loughlin v. 
Dorn, 168 Wis. 205, 169 NW 572. 


[a] Reason for rule.—Where the 
electors of a school district, after the 
board had incurred indebtedness in 
excess of the constitutional limita- 
tion, by vote ratified such indebted- 
ness, that indebtedness can no longer 
be treated as an indebtedness of the 
board, but must be accepted as an in- 
debtedness of the electors, for ratifi- 
cation of a prior act may be made by 
any one in whose behalf the act has 
been made, providing the person rati- 
fying had power to so act. Rettinger 
v. Pittsburgh School Bd., 266 Pa. 67, 
109 A. 782. 


[bj] Thus if the electors of a school 
district had the power without ex- 
ceeding tax limit to vote twenty two 
hundred and fifty dollars for a school 
building at time they voted seventeen 
hundred, they could later ratify and 
approve the acts of school board in 
expending twenty two hundred and 
fifty dollars in construction of school 
building, under St. (1917) § 40.09 subd 
5, and § 40.26 subd 1. O’Loughlin vy. 
Dorn, 168 Wis. 205, 169 NW 572. 


Submission to vote of electors see 
supra §§ 641-647. 


75. Curative legislation generally 
see Constitutional Law §§ 785-802. 


Municipal corporations generally 
see Municipal Corporations § 4091. 


76. Campbell v.. Indianapolis, 155 
Ind. 186, 57 NE 920. 


{a] Tllustration.—Although Rev. 
St. (1881) § 4457, providing for the 
election of school commissioners and 
defining their powers and duties, was 
unconstitutional, making debts incur- 
red thereunder invalid, Acts (1899) p 
434, creating school commissioners 
and requiring them to “assume, pay, 
and be liable for all the indebtedness” 
of the previous boards, is a sufficient 
ratification of such indebtedness to 
validate them. Campbell v. Indian- 
apolis, 155 Ind. 186, 57 NE 920. 


77. Lafayette County Bd. of Pub- 
lic Instruction v. Union School Fur- 
nishing Co., (Fla.) 129 S 824, 826. 


‘Tt is too elementary, however, 

- that the legislature could not 
by its attempted enactment make val- 
id and binding an obligation of the 
county board of public instruction 
which it could not by its enactment 
authorize such board to incur and ex- 
eeute.” Lafayette County Bd. of 
Publie Instruction v. Union School 
Furnishing Co., supra. 
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electors of the 


[§ 650] c. Curative Legislation.’® 
ness invalid when created may be cured by subse- 
quent legislation,7® provided such legislation is not 
in violation of any constitutional provisions.*? 


[§ 651] 5. Borrowing Money.*® 
authorized to do so by statute,*® or unless such power 
is necessarily implied from some other power grant- 
ed or duty imposed,®°® a school district ordinarily 


[§§ 649-651 


An indebted- 


Unless expressly 


has no power to borrow money for school purposes.*+ 


78. Cross references: 
Bills and notes see infra §§ 668-694. 
Bonds see infra §§ 695-748. 


Creating indebtedness generally see 
supra §§ 624-650. 


Municipal corporations generally see 
Municipal Corporations § 4088. 


79. See statutory provisions; 
cases infra this note. 


{a] When statute effective.—(1) 
Where a meeting of a school district 
was called and held before a law au- 
thorizing the district to borrow be- 
came effective, but was adjourned to 
a time after its coming into force, a 
vote taken at such adjourned meeting 
was ineffective to authorize the bor- 
rowing of money. Weare v. Weare 
School Dist. No. 16, 44 N. H. 189. (2) 
Act of 1850 (P:°L, ps 18 § 12), giving 
a school board power to borrow mon- 
ey to purchase grounds, etc., referred 
to the acquisition of property after 
its enactment. Lancaster School 
Dist. v. Lancaster County, 295 Pa, 112, 
144 A 901. 


[b] Construction of statute.—In 
Pub: eLocsel.g (921) siewi3st Se7, eas 
amended by Pub. Loc. L. (1921) ¢ 375, 
and Pub. Loc. lL. Ex. Sess. (1921) ¢ 
38, the power given to the taxing dis- 
trict to “borrow money” is not lim- 
ited to short-term loans in anticipa- 
tion of current revenue, as distin- 
guished from long-term bond issues, 
so as to render applicable the limita- 
tion that the amount borrowed in any 
one year cannot exceed the amount 
which may be raised by the annual 
tax; but the words “borrow money” 
imply the power to raise money for 
the public use on the pledge of the 
public credit, such power to be exer- 
cised to meet either present or antici- 
pated expenses and liabilities. Jones 
v. Guilford County Bd. of Education, 
TESS POS PRD BLY SS DINE TS 


and 


80. Ark.—Connelly v. Earl. Frazier 
Special School Dist., 167 Ark. 49, 266 
SW 929. 


Ill.—Decatur National Bank v. De- 
eatur School Dist. Bd. of Education, 
205 Ill. A. 57; Gray v. Peoria School 
Inspectors, 135 Ill. A. 494 [aff 231 I11. 

3, 838 NE 95]. 


Ind.—Wallis v. Johnson School Tp., 
75 Ind. 368. 


Iowa.—Austin v. Colony Dist. Tp., 
51 Iowa 102, 49 NW 1051. 


R. I.—Clarke v. School Dist. No. 7, 
3 R. I. 199 (holding ‘that the inci- 
dental power of a school district as 
a corporation to borrow money to pay 
debts legally incurred is not taken 
away by the power given to raise 
money by taxation). 


Tenn.—Moss v. Harpeth Academy, 
7 Heisk. 283. 


N. S.—MecNeil v. 
School, 34 N. S. 546. 


{a] Authority to borrow for gen- 
eral school purposes includes borrow- 
ing to pay teachers’ salaries, although 
such salaries were not specifically 


Victoria Dist. 


mentioned in the statute. Decatur 
Nat. Bank v. Decatur School Dist. Bd. 
of Education, 205 Ill. A. 57. 


[b] Authority to execute promis- 
sory notes (1) is sufficient authority 
to directors to borrow money. Con- 
nelly v. Harl Frazier Special School 
Dist., 167 Ark. 49, 266 SW 929. (2) 
Bills and notes generally see infra §§ 
668-694. 


Compensation of teachers see supra 
§§ 363-395. 


81. Ark.—Arkansas Bank v. Wash- 
ington County School Dist. No. 99, 
152 Ark. 507, 238 SW 6380. 


Ga.—Wright v. Atlantic Coast Line 
R. Co., 165 Ga. 101, 139 SE 817; Pow- 
ell v. Bainbridge State Bank, 161 Ga. 
855, 132 SE 60; Baggerly v. Bain- 
bridge State Bank, 160 Ga. 556, 128 SH 
766; Miller County Bd. of Education 
v. Fudge, 4 Ga. A. 637, 62 SE 154. 


Ind.—Union School Tp. v. Craw- 
fordsville First Nat. Bank, 102 Ind. 
464, 2 NE 194; Wallis v. Johnson 
School Tp., 75 Ind. 368. 


Mo.—Riehardson v. McReynolds, 
114 Mo. 641, 21 SW 901 (holding that 
since Rev. St. [1889] § 1771, requires 
money for the purchase of a school 
house to be raised by taxation, the 
district has no authority to borrow 
money and issue its bonds in pay- 
ment). 


N. H.—Weare v. Weare 
Dist. No. 16, 44 N. H. 189. 


Eng.—Reg. v. Reed, 5 Q. B. D. 483. 


[a] Power to make all arrange- 
ments necessary to the efficient opera- 
tion of the schools does not author- 
ize a school board to borrow money. 
Miller County Bd. of Education vy. 
Fudge, 4 Ga. A. 637, 62 SE 154. 


[b] Restrictive provision in stat- 
ute preventing implication of power 
to borrow.—(1) A statute which pro- 
vides that the county auditor in fix- 
ing the penalty of the bond of school 
trustees, “shall see to their sufficiency 
to secure the school revenue which 
may come into their hands,” implied- 
ly prohibits the school trustees from 
borrowing money for school purposes. 
“There is here a clear implication 
that the only money which a trustee 
can officially receive is that yielded 
by the school revenues. Money ob- 
tained by borrowing cannot be said to 
be school revenue. If an action were 
brought upon the trustee’s bond, and 
the only breach shown should be the 
misappropriation of money obtained 
by borrowing it, it is clear that the 
action would fail, for the reason that 
the penalty of the bond extends only 
to money received from the school 
revenues. The sources from which 
the school revenues are derived are 
created and defined by law, and it is 
from these sources only that the trus- 
tee has a right to Secure money for 
school purposes.” Wallis v. Johnson 
School /Tpj5 75) End:1368,--3:72- (Gyan 
statute requiring school trustees to 
make an annual report showing first, 


School 


For later cases, develooments and changes in the law see Annotations, same title and section number, 


§ 651] 


A statute conferring such power and defining the 
extent and limits thereof must be construed as a 
Where such author- 
ity is given by statute, it must be exercised in the 


whole to ascertain its intent.®2 


the amount of the special school rev- 
enue, and the school revenue for tui- 
tion on hand at the commencement of 
the year then ending; second, the 
amount of each kind of revenue re- 
ceived within the year; third, the 
amount of each kind of revenue paid 
out within the year; fourth, the 
amount of each kind of revenue on 
hand by implication prohibits the 
school trustees from borrowing mon- 
ey for school purposes. “The sources 
from which the trustees are to obtain 
funds are here clearly defined, and 
the only sources from which the mon- 
ey can be rightfully received are the 
school revenues. There is no provi- 
sion for reporting, or accounting for, 
borrowed money, or for accounting 
for money drawn from any other 
source than the _ school revenue.” 
Wallis v. Johnson School Tp., supra. 


82. Heustess v. Hearin, 213 Ala. 
oh 104 S 273 (School Code [1924] § 


rae Ill—Adams v. State, 82 Ill. 
Ind.—Follett v. Sheldon, 195 Ind. 


510, 144 NE 867. 


Me.—Lander v. Smithfield School 
Dist., 33 Me. 239. 


Pa.—Roundsley v. Tuscarora Tp. 
School Dist., 47 Pa. Super. 6238; Phil- 
adelphia, etc., Coal, etc., Co. v. Porter 
Tp. School, 14 Pa. Dist. 581. 


Ont.—Re Harper, 32 Ont. L. 490, 7 
OntWN 468 [appr Re Fowler, 7 Ont 
ue 309]; In re Tabor, 20 U. C. Q. B. 
549. 


See also Bower v. Fulton Tp. Bd. 
of Education, 28 Oh. Cir. Ct, 624 
(where obligation was held valid, even 
though the board failed to comply 
with the statute which was unconsti- 
tutional). 


[a] Resolution of advisory board. 
—(1) Under a statute requiring a res- 
olution of the township advisory 
board stating an emergency to exist 
before money can be borrowed by the 
school township, the facts creating 
the emergency found to exist need not 
be set out. Follett v. Sheldon, 195 
Ind. 510, 144 NE 867 (Acts [1919] ¢ 
42). (2) The resolution need not be 
couched in technical language if it 
substantially complies with the stat- 
ute. Follett v. Sheldon, 195 Ind, 510, 
144 NE 867. (3) Hence, where the 
resolution authorizes the issuance of 
bonds for the erection of a school 
building, it is sufficient even though it 
does not expressly authorize the bor- 
rowing of money. Follett v. Sheldon, 
supra. (4) Such advisory board is 
under a duty to authorize the school 
officers to borrow money upon a pe- 
tition by such officers and proof that 
an emergency exists. Secrist v. State, 
(Ind.) 172 NE 908; Harrison Tp. Ad- 
visory Bd. v. State, 170 Ind. 439, 85 
NE 18. 


{b] Proof of existence of emer- 
gency.—A judgment entered against a 
school district upon a bond, with war- 
rant of attorney executed by certain 
persons who are described in the body 
of the bond as ‘‘directors of Tuscarora 
Twp. school board,” in favor of one 

of their number, cannot be sustained 
as an obligation against the district 
on mere proof that the district was 
indebted to certain of the teachers, 
that there was no money to pay this 
indebtedness, and that in order to 
keep the school open during a winter 
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electors,®> to be 


specified it was necessary for the dis- 
trict to borrow money to pay the 
teachers and to repair schoolhouses. 
In such a case it is necessary for the 
plaintiff to show what taxes were 
laid or outstanding, what year the 
salaries of teachers were unpaid, what 
repairs were to be made to the school- 
houses, and why the district had no 
available funds. The plaintiff must 
show with precision how the alleged 
emergency arose which justified the 
borrowing of the money. Roundsley 
v. Tuscarora Tp. School Dist., 47 Pa. 
Super. 623. 


[ec] Nunc pro tune compliance.—A 
school district desiring to borrow 
money for the purpose of erecting 
schoolhouses or purchasing sites 
must advertise in two newspapers for 
at least four weeks of its intention to 
apply to the Court of Common Pleas 
for approval as required by the Act 
of April 21, 1871, Pub. L. 241, and 
procure the decree of said court, be- 
fore the district can file its statement 
in the office of the clerk, and issue the 
bonds. But if the bonds have been 
issued without such proceedings and 
sold to innocent purchasers, if the 
debt so created is for a lawful pur- 
pose, and no proceedings have been 
instituted until three months after 
the sale of such bonds to restrain 
such issue, the court will decree the 
issue of the bonds nunc pro tunc, 
when the statement is presented with 
all the formalities required by the 
statute. Philadelphia, etc., Coal, etc., 
Co. v. Porter Tp. School, 14 Pa. Dist. 
EP cemiaitg not repealed by Act of 
1874). 


84. Ala.—Farned v. Bolding, 128 S§ 
435; Heustess vy. Hearin, 213 Ala. 106, 
104'S 273. 


Fla.—Gainesville First Nat. Bank v. 
Lafayette County Bd. of Public In- 
struction, 93 Fla. 182, 111 S 521. 


Ill.— Adams v. State, 82 Ill. 132. 


Ky.—Newport Bd. of Education v. 
Scott, 189 Ky. 225, 224 SW 680. 


Oh.—State v. Ross, 109 Oh. St. 461, 
143 NE 34. 


Wis.—Conway v. Joint School Dist. 
No. 2, 150 Wis. 267, 136 NW 612. 


N. B.—Quinlan v. School Trustees, 
14 DomLR 376; 


{a] Thus by virtue of the limita- 
tions of Gen. Code § 5655, as amended 
by Act April 6,:1923 (10 Oh. L. p 
324), no school district has power to 
borrow money to maintain schools in 
operation after January 1, 1924. State 
v. Ross, 109 Oh. St. 461, 143 NE 34. 


[b] Anticipating taxes.—(1) <A 
resolution of the board of education 
of the city of Newport, of the second 
class, providing for the borrowing, in 
anticipation of taxes to be collected 
during the fiscal year of the city, 
which is the calendar year 1921, for 
the half of the school year ending De- 
cember 31, 1920, of $5,200 to meet an 
increase in the salaries of teachers 
and other employees for the year com- 
mencing July 1, 1920, ending June 30, 
1921, is violative of St. (1915) § 3235a, 
subsec. 25, part of the charter of cit- 
ies of such class permitting money 
to be borrowed in anticipation of 
school taxes for the same half year. 
Newport Bd. of Education v. Scott, 
189 Ky. 225, 224 SW 680. (2) Antici- 
pating revenues generally see supra § 
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manner®* and within the limitations®* prescribed. 
Accordingly, where required, the question of bor- 
rowing money should be submitted to a vote of the 


obtained at a regularly called meet- 


[c] Pledge of revenues.—(1) The 
Alabama School Code (1924) § 104, 
authorizing the county .board of edu- 
cation to borrow money and to pledge 
current revenues therefor, when con- 
strued with Const. (1901) §§ 260, 261, 
256, and Amend. 8, being art 19 §§ 
1-3, authorizes a county board of edu- 
cation which had exhausted the public 
school funds for current year to bor- 
row money to pay salaries of teach- 
ers and current expenses for current 
school year, secured by pledge of rev- 
enues for succeeding year; “pledge” 
meaning to set apart, appropriate, or 
charge with payment of a specific ob- 
ligation authorized by law. Heustess 
v. Hearin, 213 Ala. 106, 104 S 273. 
(2) But just policy demanding that 
the taxpayer shall receive the benefit 
of the tax (Farned v. Bolding, (Ala.) 
128 S 4385), (3) the county board of 
education may not, however, borrow 
money for teachers’ salaries and oth- 
er current expenses by interest-bear~ 
ing warrants, pledging a seven-year 
tax (Acts [1923] p 553; School Code 
[1924] § 110; School Code [1927] §§ 
130, 136, 281; Const. art 19, as added 
in 1916) (Farned v. Bolding, supra), 
(4) since the general tenor of the 
School Code is authorization to bor- 
row for current expenses by pledging 
current revenues (School Code [1927] 
§§ 130, 281; Const. art 19, as added in 
1916) (Farned yv. Bolding, supra). 


[d] Construction of statute.—St. 
(1898) § 430 subd 5, providing that 
school districts containing less than 
two hundred and fifty inhabitants 
shall not levy a tax for hiring, pur- 
chasing, or building school buildings 
of more than six hundred dollars in 
any one year, in connection with sec- 
tion 475, authorizing districts to bor- 
row money for school buildings, pay- 
able in annual installments, does not 
limit the cost of school buildings in 
districts having a population of less 
than two hundred and fifty, but mere- 
ly the installments, payable in one 
year, to six hundred dollars. Conway 
v. Joint Dist. No. 2, 150 Wis. 267, 136 
NW 612. 


[el Repeal of statutes.—(1) Acts 
(1905) p 507 authorizing the special 
school district of Fordyce to borrow 
money up to a certain limit was im- 
pliedly repealed by Act (1905) p 651, 
the latter being a general act and in- 
consistent with the former. Hamp- 
ton v. Hickey, 88 Ark. 324, 114 SW 
707. (2) Repeal of statutes by im- 
plication generally see Statutes [36 
Cyc 1071-1098]. 


Limitations on indebtedness gener- 
ally see supra §§ 626-638. 


85. Lander. v. Smithfield School 
Dist., 33 Me. 


[a] Repeal of Uptathven here) Kir- 
by Dig. § 7699, requiring the submis- 
sion to the electors of a school dis- 
trict of the question whether the 
board of trustees should borrow mon- 
ey to build a schoolhouse, was repeal- 
ed by L. (1905) p 651. Milwee v. 
Horatio Special School Dist., 105 Ark. 
77, 150 SW 391. (2) Acts (1909) No. 
321, declaring that all school districts 
organized under the act shall have 
power to borrow money when a ma- 
jority of the legal electors vote for 
same, together with amendatory act 
(Acts [1911] No. 169), was not re- 
pealed by Acts (1913) No. 25, which 
related to school districts and pur- 
ported to amend Acts (1905) No. 248, 
this conclusion being strengthened by 
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ing.S° Where money is borrowed without authority,®? 
or not in the manner prescribed by statute,** or be- 
yond the limitations preseribed,*® there is no liability 
on the district to repay the same,®® since, under the 
general rule that all persons who deal with school offi- 
cers are presumed to have knowledge of the extent of 
their powers,°®! those who loan money to a school dis- 
trict are presumed to have knowledge of the limita- 
tions on the power of the district to borrow money.°? 
But even where there is no authority to borrow, or the 
authority is irregularly exercised, if money is bor- 
rowed for a legitimate purpose and is used and ap- 
plied for that purpose, the district or township may 
be held lable on an implied assumpsit for money 
Likewise, where a school offi- 
cer having no power to borrow money on behalf of 
the district does so and the money is applied to a 
lawful indebtedness of the district, the lender of 
such money may be subrogated to the rights of the 


had and received.®? 


the fact that Acts (1917) No. 180, re- 
ferred to Acts (1909) No. 321, asa live 
statute; hence the directors of a 
school district organized under act of 
1909 could not borrow money with- 
out the consent of the electors. Ru- 
ral Special School Dist. No. 30 v. Pine 
Bluff, 142 Ark. 279, 218 SW 661. (3) 
Repeal of statutes ‘generally see Stat- 
utes [36 Cyc 1068-1102]. 


86. ‘Lander v. Smithfield School 
Dist., 33 Me. 239. 


[a] Notice of meeting.—Failure to 
give notice of the meeting renders the 
vote ineffective. Lander v. Smithfield 
School Dist., 33 Me. 239 (vote subse- 
quently passed, although at a meeting 
legally called ‘‘to pay debts due from 
the district,” is no admission of such 
indebtedness authorized by defective 
vote). 


87. Wright v. Atlantic Coast Line 
R. Co., 165 Ga. 101, 139 SE 817; Powell 
v. Bainbridge State Bank, 161 Ga. 855, 
132 SE 60; Wallis v. Johnson School 
Tp., 75 Ind. 368; Young v. Dassel Bd. 
of Education, 54 Minn. 385, 55 NW 
1112, 40 AmSR 340 (holding that 
where the officers of a district, with- 
out authority, borrow and expend 
money to complete a schoolhouse, no 
liability attaches to the district there- 
for, notwithstanding the benefit re- 
ceived, since it has not had an op- 
portunity to reject it); Seaborn v. 
Oconee County School Dist. No. 42, 
149 S. C. 76, 146 SE 675. 


88. Rural Special School Dist. No. 
30 v. Pine Bluff, 142 Ark. 279, 218 SW 
661; Lander v. Smithfield School Dist., 
33 Me. 239. 


s9. Durand First Nat. Bank v. 
Pepin Joint School Dist. No. 1, 187 
Wis. 547, 203 NW 762. 


[a] Period of loan.—A bank, seek- 
ing to recover loans made to a school 
district evidenced by school orders, 
admittedly issued without authority 
as provided in St. (1919) § 40.11, subd 
2, limiting the board’s authority to 
borrow to six months and hence ille- 
gal, is not entitled to recover such 
loans where it demanded return of 
the loan within the six months limit. 
Durand First Nat. Bank v. Pepin 
Joint School Dist. No. 1, 187 Wis. 547, 
203 NW 762. 


90. Effect of invalidity of debi 
generally see supra §§ 648-650. 


91. See supra § 513. 


92. Arkansas Nat. Bank v. Wash- 
ington County School Dist. No. 99, 152 
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scriptions.+ 


Ark. 507, 238 SW 630. 


93. Baggerly v. Bainbridge State 
Bank, 160 Ga. 556, 128 SE 766; Union 
School Tp. v. Crawfordsville First 
Nat. Bank, 102 Ind. 464, 2 NE 194; 
Wallis v. Johnson School Tp., 75 Ind. 
368; Crawfordsville First Nat. Bank 
v. Union School Tp., 75 Ind. 361; Bick- 
nell v. Widner School Tp., 73 Ind. 501; 
Durand First Nat. Bank v. Pepin Joint 
School Dist. No. 1, 187 Wis. 547, 2038 
NW 762; Quinlan v. School Trustees, 
(N. B.) 14 DomLR 376. 


[a] Thus, a school trustee, who is 
also secretary to the board, has a 
right of action against the board to 
recover the amount of a teacher’s sal- 
ary advanced by him, where the nec- 
essary money has been voted and the 
advance was made with the concur- 
rence of his cotrustees in.reliance up- 
on his being reimbursed when the 
school tax should be collected, the as- 
sessment of which has been duly au- 
thorized. Quinlan v. School Trustees, 
(N. B.) 14 DomLR 376. 


[b] Failure to show lawful use.— 
A bank seeking to recover loans made 
to a school district in violation of a 
statute is not entitled to recover, 
where it fails to show use by the dis- 
trict of the funds for school purposes. 
Durand First Nat. Bank v. Pepin 
Joint School Dist. No. 1, 187 Wis. 547, 
2038 NW 762. 


[ec] Temporary loan.—Money bor- 
rowed by a school officer without au- 
thority for a school district, on the 
eredit of the district, for paying the 
expenses of a school, may be treated 
as valid, as being borrowed of himself, 
when it is merely to supply a tempo- 
rary need in respect to an expense for 
which a tax might legally be assessed 
under a vote of the district. Brock vy. 
Bruce eoor Vic. clic, LOMAS OO. 


Effect of ah orgnd of debt general- 
ly see supra § 648 


94. White River School Tp. v. Dor- 
rell, 26 Ind. A. 538, 59 NE 867. 


[a] Interest on such loan from the 
time of the loan cannot be recovered, 
where plaintiff recovers a judgment 
against a school township for money 
loaned without its authority to a 
school trustee, to be paid to a con- 
tractor erecting the schoolhouse, and 
it is so used and there is no finding as 
to when it was so paid. White River 
School Tp. v. Dorrell, 26 Ind. A, 588, 
59 NE 867, 


95. See supra § 626 notes 70, 71. 


Limitations on power to create in- 
debtedness see supra §§ 626-638. 


utory authority,’ 
school organization has no power to assess and col- 
lect taxes,® subscribe to stock,* issue bonds,° or lend 
its eredit,® in aid of private, public, or quasi-public 
corporations, such as a railroad company,’ such acts 


[§§ 651-652 


creditor and by such means recover from the dis- 
trict the amount loaned.®# 
tions on the power to borrow money are not neces- 
sarily restrictions on the power to incur an indebt- 
_edness or obligation generally.®® 


State school trust funds. 
some statutes for the borrowing of money by the 
school district from the state school funds;®* and 
in applying for such loans, statutory prerequisites 
must be complied with,°®® as, for example, as to a res- 
olution of the electors of the district.®® 


[§ 652] 6. Aid to Corporations, and Stock Sub- 
In the absence of constitutional or stat- 


The statutory limita- 


Provision is made in 


a school district or other local 


96. Generally see supra §§ 33-44. 
97. See statutory provisions, 
[a] Validity of statute.—Revolv- 


ing Loan Fund L. (Acts [1927] p 
358), empowering state board of ed- 
ucation to loan money to some dis- 
tricts and to refuse loans to others, 
and to charge some districts more in- 
terest than others, is not unconstitu- 
tional as discriminatory. Ruff v. Wo- 
mack, 174 Ark. 971, 298 SW 222. 


98. Cotter v.- Plum” ‘City, Joint 
School Dist. No. 3, 164 Wis. 18, 158 
NW 80. 

99. Cotter v. Plum City Joint 


School Dist. No. 3, supra. 


[a] Validity of interest provision. 
—The fact that the resolution of the 
electors of a school district author- 
izing it to apply for a loan from state 
trust funds to remodel a building pro- 
vides for an interest rate of 4% per 
cent, while the statute provides for 
4 per cent on state trust funds, does 
not invalidate the resolution. Cotter 
v. Plum City Joint School Dist. No. 3, 
164 Wis. 13, 158 NW 80. 


[b] Time and manner of payment. 
—The omission of a resolution of the 
electors of a school district authoriz- 
ing it to apply for a loan from state 
trust funds to remodel a school buiid- 
ing to state the time and manner of 
payment, as required by St. (1915) § 
475, was supplied by St. (1915) § 258a- 
1, requiring repayment in annual in- 
stallments on February 1 with inter- 
est, and § 261, requiring repayment 
in fifteen years, regulating payments. 
Cotter v. Plum City Joint School Dist. 
No. 3, 164 Wis. 18, 158 NW 80. 


1. Municipal corporations general- 
ly see Municipal Corporations §§ 
4092-4108. 

2. See constitutional or statutory 
provisions, 


8. See infra § 779. 


4. Weightman vy. Clark, 103 U. &. 
256, 26 SCt 392; Peo. v. School Trus- 


tees, 78 Ill. 136; School Trustees v. 
Peo., 63 Ill. 299. 
5. Weightman vy. Clark, 103 U. S. 


256, 26 SCt 392; Peo. v. School Trus- 
tees, 78 Ill. 186; Peo. v. Dupuyt, 71 
Ill. eos School Trustees v. Peo., 63 
TS 299% 


6. Johnson v. Multnomah County 
School Dist. No. 3, 128 Or, 19) \2700 P 
(64,270, 2) Ssb. 


7. Weightman v. Clark, 103 U. S. 
256, 26 SCt 392; Peo. v. School Trus- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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not being 
exist.§ 


ERLCt 8 


purposes for which school organizations 
In some jurisdictions there are constitution- 
al prohibitions against such practice,® it being un- 
constitutional in such eases for the legislature to 
confer such power upon a school township or dis- 
By becoming the holder of a nonassessable 
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abused, 


policy in a mutual fire insurance company, a dis- 


triet does not become a stockholder or lend its aid 
to a private corporation, in violation of such prohi- 
On the other hand, where membership in 
such company imposes unlimited liability on the 
district, its becoming a member constitutes a viola- 
tion of the constitutional prohibition.!? 


bition.11 


[§ 653] B. Administration of Finances, Appropri- 
ations, Warrants, and Payment/*—1. In General. 
Control of the finances of local school organizations 
is placed by statutes in particular officers and 


tees, 78 Ill. 1386; Board of School 
Trustees v. Peo., 63 Ill. 299. 


i 8. Peo. v. School Trustees, 78 Ill. 
36. 


Purposes for which expenditures 
may be made or indebtedness incurred 
see supra § 625. 


9. See constitutional provisions. 


[a] Application of statute.—A 
school district is a ‘‘municipal corpo- 
ration’ within Const. art 12 § 4, re- 
lating to such corporation’s interest 
in or aid of any private enterprise. 
Twin Falls County School Dist. No. 8 
v. Twin Falls County Mut. F. Ins. Co., 
30 Ida. 400, 164 P 1174. 


10. Weightman y. Clark, 103 U. S. 
256, 26 SCt 392; Peo. v. School Trus- 
tees, 78 Ill. 186 (holding that power 
cannot constitutionally be conferred 
upon a school township or district to 
levy a tax to aid in the construction 
of a railroad, or to pay interest on 
bonds issued in aid of such road); 
Peo. v. Dupuyt, 71 Ill. 651; School 
Trustees v. Peo., 63 Ill. 299. 


[a] MIllustration.—I11. Const. (1848) 
art 9 § 5, authorizing school districts 
to assess and collect taxes “for cor- 
porate purposes,” limits the power 
of school districts in that regard to 
corporate purposes, and therefore a 
statute authorizing the trustees of a 
school district to hold an election, 
subscribe stock, and issue bonds in 
aid of a railroad is unconstitutional. 
Weightman v. Clark, 103 + Sa 256, 
26 SCt 392; Peo. v. Dupuyt, 71 I11. 
651; Board of School Trustees v. 
Peo., 63 Ill. 299. 


11. Johnson v. Multnomah County 
School Dist. No. 1, 128 Or. 9, 270 P 
G64). 273 -P 386% ’Downing v. Erie 
School Dist., 297 Pa. 474, 147 A 239. 


[a] Validity of statute—A law 
authorizing directors of a school dis- 
trict to insure buildings in a mutual 
company is not unconstitutional as 
a ‘oan of credit, where by statute and 
covenant the premium paid consti- 
tutes the maximum liability of the 
district. Downing v. Erie School 
Dist., 297 Pa. 474, e147 A 239, 


[b] Reason for rule.—On the pay- 
ment of a cash premium, the liability 
of the district to assessment ceases. 
Johnson v. Multnomah County School 
Dist. No. 1, 128 Or. 9, 270 P 764, 273 
P 386. 

Eligibility to membership in mu- 


tual insurance companies see Insur- 
ance § 72 notes 49, 50. 


12. Twin Falls County School Dist. 
No. 8 v. Twin Falls County Mut. F. 
Ins. Co., 30 Ida. 400, 164 P 1174. 


13. Cross references: 


Matiers.?° 


Accounting by district officers see in- 
fra §§ 669, 670. 

Administration of school funds by 
cities see Municipal Corporations § 
1585. 

Commission to county treasurer for 
receiving and disbursing school 
funds see Counties § 167. 

Control of school funds see infra § 
657. 


Disposition of taxes and other reve- 
nue see infra §§ 883-894. 

Investment and administration of 
state school funds see supra §§ 35— 
40. 

Liability of: treasurer see supra §§ 
220, 221. 

Mandamus to control action of public 
officer see Mandamus § 258 et seq. 


14. See statutory provisions; 
cases infra this note. 


and 


[a] County board of education.— 
(1) Under St. § 4426a, the county 
board of education has exclusive 


management of the public school, its 
property, and _ funds. Spradlin v. 
Floyd County Bd. of Education, 162 
Ky. 677, 172 SW 1065. (2) An order 
by the board of education as to the 
disposition of funds to be raised by 
the fiscal court is not so conclusive 
as to preclude a change by the new 


board. Spradlin v. Floyd County Ba. 
of Education, supra. 
[b] Board of commissioners of 


sinking fund have the management 
and control of a sinking fund created 
for the extinguishment of the bonded 
indebtedness of the district. State v. 
Findlay Bd. of Education, 3 OhNPNS 
401 (under Rev. St. § 3970-1). 


[ec] City board of education.—(1) 
The board of education of the city of 
New York, being a distinct corpora- 
tion from the city, has exclusive pow- 
ers in regard to the control’and man- 
agement of school funds, the city be- 
ing merely the custodian and deposi- 
tary thereof, with title as trustee. 
Brennan v. New York Bd. of Educa- 
tion, 245 N. Y..8, 156 NE).78; Peo. v. 
Craig, 232 N. Y. 125, 133 NB 419; Gun- 
nison v. New York Bd. of Education, 
176 N. Y. 11, 68 NE 106. (2) Powers 
of city boards of education generally 
see Municipal Corporations § 1569. 


15. Logan County Fiscal Court v. 
pe of Education, 138 Ky. 98, 127 SW 
527. 


16. See supra §§ 624-652. 


17. Schmidt v. Blair, 203 Iowa 
1016, 218 NW 593; Logan County Fis- 
cal Court v. Bd. of .Education, 138 Ky. 
98, 127 SW 527; Bailey v. Duffy, 45 
R. T. 304, 121 A 129; McPhail v. Van 
Zandt County Tax Collector, (Tex. 


Fiscal year operation. 
within constitutional limits, to provide for the op- 
eration of schools on a fiscal year basis.1® 


[§ 654] 2. Adjustment of Accounts between Dis- 
tricts or Other Organizaticns with Regard to School 
Where cities of Indian Territory erect- 
ed and paid for improvements for school purposes 
prior to statehood, which improvements by opera- 
tion of law passed to local bodies on admission of 
the territory to statehood, it is within the power of 
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boards,'4 who must administer the same in accord- 
ance with law.!* 
the statute,!® the administration of the school funds 
is left to the sound discretion of such officers;17 and 
if the discretion is reasonably exercised, or not 
it will not be interfered with.1® 


Within the limits preseribed by 


The legislature has power, 


Civ. A.) 280 SW 260. 


[a] Thus under St. § 4426a, au- 
thorizing the county board of educa- 
tion to purchase, lease, or rent school 
sites, to build, repair and rent school- 
houses, purchase school furniture or 
other apparatus necessary to the con- 
duct of the schools, the board may 
expend the school funds in its discre- 
tion for all the educational needs of 
the county. Spradlin v. Floyd Coun- 
ty Bd. of Education, 162 Ky. 677, 172 
SW_ 1065; Logan County Fiscal Court 
v. Bd. of Education, 138 Ky. 98, 127 
SW 527. 


[b] Town financial meeting.—A 
statute vesting the entire care, con- 
trol, and management of all public 
school interests in the local school 
committees, and authorizing them to 
draw all orders to pay school expens- 
es, precludes any attempt by the town 
financial meeting to regulate in its 
appropriation act the expenditures by 
the school committee for janitor serv- 
ice and clerk hire. Bailey v. Duffy, 
45 R. 1. 304, 121 A 129, 


18. Schmidt v. Blair, 203 Iowa 
1016, 213 NW 593; Spradlin v. Floyd 
County Bd. of Education, 162 Ky. 677, 
172 SW 1065; Logan County Fiscal 
Court v. Bd. of Education, 138 Ky. 98, 
127 SW 527; McPhail v. Van Zandt 
County Tax Collector, (Tex. Civ. A.) 
280 SW 260. 


[a] Extent of judicial control.— 
The discretion by a school board in 
expending school funds is not subject 
to judicial control, but the question 
of exceeding statutory power is. 
Schmidt v. Blair, 203 Iowa 1016, 213 
NW 593. 


19. State v. Rapides Parish School 
Bd., 158 La. 251, 103 S 757. 


[a] Change from calendar to fiscal 
year.—Act No. 100 (1922) § 32, re- 
quiring parish school boards operat- 
ing on calendar year basis to change 
to fiscal year basis beginning July 1, 
1928, and to adjust finances so as to 
be out of debt by such date, is con- 
stitutional. State v. Rapides Parish 
School Bd., 158 La. 251, 103 S757 (as 
special law act is not repealed by Act 
No. 94 [1924] § 2, providing for all 
EBS ae) on calendar year ba- 
sis). 


20. Adjustment: 


Between counties and other govern- 
mental bodies see Counties § 292. 


OF: 


Accounts between municipalities 
and other political bodies see Mu- 
nicipal Corporations § 4110. 

Preéxisting rights and liabilities on 
creation, alteration, or dissolution 
of school district see supra §§ 
113-128. 
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the legislature to authorize such local bodies ,to re- 
imburse such cities for the expenditures;?! but the 
school body may not reimburse the cities for improve- 
ments in the getting of which the cities incurred lia- 
bilities which, under the law, become the liabilities of 
the school bodies.2?, A common school district com- 
posing one of the units of a high school district, by 
exercising its right to vote itself out of the high 
school district, cannot escape liability for its part 
of an indebtedness incurred by it together with the 
other common school districts;?? nor can the high 
school district nor any of its constituent common 
school districts do so by exercising its right to vote 
off the special levy for high school purposes.?+ 
Where contributory districts are attached to regular- 
ly organized districts, the expenses must be shared 
proportionately by such contributory districts.*> 


[§ 655] 3. Sale of Warrants on State School 
Fund. Under a statute providing for the issuance 
of warrants by the state officer and distribution 
among the various local schoo] organizations in the 


event the moneys in the state school fund are insuffi- 


cient to permit distribution of the amount required 
to be distributed,?® such warrants may be sold by 
the local school organizations to provide the funds 
needed.?? 


[§ 656] 4. Funds?*—a. Nature in General. 
School funds in the hands of school officers or boards 


21. Ardmore Bd. of Education v. 
State, 26 Okl. 366, 109 P 563. 


22. Ardmore Bd. of Education v. 
State, supra (bond issue to pay for 
improvements). 


to the city the 
school houses. 
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by the city for the erection and repair 
of school houses since § 

matter of erecting | § 
Hamilton v. Bowers, 
(Tex. Civ. A.) 146 SW 629. 


[§§ 654-657 


are in the nature of trust funds for the benefit of 
the public?® dedicated to specific purposes,?° and do 
not belong to the district?! or to the district offi- 
cers.*? 


[§ 657] b. Collection and Custody.?? The man- 
ner in which school district funds shall be collected,*4 
and the board or officers who shall receive and have 
the custody of such funds,?® depends upon the 
terms of the statutes relating thereto. In some ju- 
risdictions, municipalities in which the school or- 
ganizations are located are made the agency through 
which school funds are raised and kept,?° subject 
to the control of the appropriate educational body ;*7 
in others, the school funds are kept in the county 
treasury.°® In the latter instance, the county is en- 
titled to the custody of moneys apportioned for 
school purposes as against a city whose charter pro- 
vides for a school fund, the moneys of which are to be 
kept in the city treasury.2°-#° Where the duty to 
maintain and support the schools of a district is in a 
town, and the district is without power to raise mon- 
ey for such object,*! the district is not entitled to the 
custody of school moneys appropriated to it by the 
town.*? Among the various officers held to be the 
proper custodians of school funds are the county 
treasurer,*® county commissioner of education,*+ 
parish treasurer,*® prudential committee,*® school 
district assessor,*7 town treasurer,*® township col- 


Control by city council see Munici- 
pal Corporations § 1569 notes 69, 70; 
1585 note 80. 


38. See statutory provisions. 


147 leaves 


- 28. Welch v. Getzen, 85 S. C. 156, 
67 SE 294. 


24. Welch v. Getzen, supra. 

25. Reg. v. Vane, 51 L. J. M. C. 114. 
26. See supra § 41 note 49. 

27. Adams v. Greene, 182 Ky. 504, 


206 SW 759 (under Acts [1918] ¢ 139 
iS 1s) 

28. State school funds see supra 
§§ 33-44. 

29. Andrew vy. Stuart Sav. Bank, 
204 Iowa 570, 215 NW 807; Winnfield 
Bank v. Brumfield, 11 La. A. 647, 124 
S 628. 

30. Winnifield Bank v. Brumfield, 
11 La. A. 647, 124 S 628. 


Purposes for which indebtedness 
may be incurred or expenditures made 
See supra § 625. 


31. Andrew v. Stuart Sav. Bank, 
204 Iowa 570, 215 NW 807. 


32. Andrew v. Stuart Sav. Bank, 
supra. 
33. Powers of school officers gener- 


ally see supra §§ 136-139, 152-157, 162, 
and 202-218. 


34. See statutory provisions. 
35. See statutory provisions. 
[a] Proceeds of city bonds issued 


for school building.—Pub. School Act 
(1905) §§.138, 136, 187, 146, 147, vest- 
ing title to school property of cities 
having exclusive control of schools in 
board of trustees, with power of sale 
and investment on approval of state 
board, and providing that funds from 
taxes should be turned over to the 
treasurer of board of trustees, did not 
give to that board exclusive right to 
funds arising from bonds authorized 


[b] Sinking fund.—Although un- 
der Rev. St. 3970-1 the board of com- 
missioners of the sinking fund have 
the management and control of such 
funds, the custody thereof is in the 
board of. education. State v. Findlay 
Bd. of Education, 3 OhNPNS 401. 


{[c] Validity of statute.—Educa- 
tion L. § 350, as amended by L. (1918) 
c 43, providing for the payment by the 
county treasurer to the town school 
treasurer of moneys apportioned to 
such school town out of state school 
funds, except that instruction funds 
are to be paid to the school district 
treasurer of the district in the town, 
is valid, even though, in applying to 
money appropriated and paid prior to 
the amendment, it is considered re- 
troactive, since the amendment is 
curative and relates to the handling of 
state moneys. Barry v. Crandall, 180 


NYS 183 
386. Brennan v. New York Bd. of 
Education, 245 N. Y. 8, 156 NE 78; 


Peo, v., Craig, 282) Nv Y. 25,0 033 NE 
ee Harrison v. Davis, 81 Vt. 309, 70 
567. 


27. Brennan v. New York Bd. of 
Education, 245 N. Y. 8, 156 NE 78; 
Huhrmann Vv. Graves, 235aNy, Yo V7; 
HSS, INE! C437 eeo. va Craies oe eiN. tate 
125, 183 NE 419, 


[a] Power of city.—(1) New York 
City’s only relation to public educa- 
tion is as custodian and ‘depositary 
of the school funds (HMducation L.). 
Brennan v. New York Bd. of Hduca- 
tion, 245 No Y. 8, 156 NE 78. “(2) Un- 
der Education L. § 877, the city coun- 
cil has no control over the way in 
which expenditures may be made out 
of funds available. Fuhrmann  y. 
Graves, 235 N. Y. 77, 138 NE 743. 


39-40. Kennedy v. Miller, 97 Cal. 
429, 32 P 558 (all moneys apportioned 
from the school fund are to remain 
in the county treasury until with- 
drawn under requisition of the coun- 
ty superintendent). 


_[a] Reason for rule.—The provi- 
Sions of a city charter cannot super- 
sede the provisions of a state statute. 
Pep eey. v. Miller, 97 Cal. 429, 32 P 


41. Power of district to tax see in- 
fra §§ 750, 751. 


42. Sanford School Dist. No. 3 v. 
Brooks, 23 Me. 543; Belchertown 
School Dist. No. 6 v. Randall, 7 Cush. 
(Mass.) 478. 


43. Connelly vy. Earl Frazier Spe- 
cial School Dist., 170 Ark. 135, 279 SW 
13 (Special Acts [1923] p 700 § 4); 
Clarke v. Levy, 45 Ga. 498 (under the 
constitution of 1868 and the act of 
October 30, 1870). 


44. Wood vy. Greene County, 60 Ga. 
558 (under the act of 1872 [Code § 
1263], the county commissioner of 
education, and not the county treas- 
urer, is the custodian of the school 
fund, from whatever source derived, 
and the county treasurer has no power 
to receive and disburse the same, and 
is yee to no commissions there- 
on). , 


aoa} Hendricks v. Bobo, 12 La. Ann. 
46. Auburn School Dist. No. 7 v. 
Sherburne, 48 N. H. 52. 
47. Midland School Dist. No. 9 v. 
Midland School Dist. No. 5, 40 Mich. 


551. 


48. Prosser v. Behrens, 58 N. J. L. 
PRS BR) INE. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 657] 


leetor,*® township treasurer,®°® treasurer of a board 
of education,®! treasurer of a board of school in- 
spectors,°? and school district treasurer.°* 
duty of an officer who collects or otherwise receives 
such funds to deposit them with the officer entitled to 
their custody,®* and with such person only;>* and 
upon his failure to do so after a proper demand, the 
officer entitled to their custody may sue him for their 
recovery,°® or mandamus will he to compel him to 
However, where an officer 
otherwise entitled to the custody of school funds 
has failed to qualify.as required by statute,°* the 
person in possession of such money may refuse to 
Where a school officer having 
such funds turns them over to one not entitled to 
receive them, he does so at his own risk.°° 
ing over moneys to the person entitled-to receive 


turn over the funds.°? 


pay them over.®° 


49. Meinger v. Disbrow, 42 N. J. L. 
141. 


50. Adams v. State, 82 Ill. 132. 


51. Rose v. Hufty, 638 N. J. L. 195, 
42 A 836; Fairport Union Free School 
Ve Mondae, Nea Vs 50} 


[a] Money raised for building of 
schoolhouse is raised for “school pur- 
poses,” and the treasurer of the board 
of education is therefore the proper 
keeper thereof. Fairport Union Free 
School v. Fonda, 77 N. Y. 350. 


52. Peo. v. Mahoney, 30 Mich. 100 
(under Comp. L. §§ 3639, 3643). 


53. Anderson County School Dist. 
No. 64 v. Hand, 124 Kan. 121, 257 P 
931 (Rev. St. 72-1020); Hayward 
School Dist. No. 1 v. Larson, 196 Wis. 
211, 218 NW 847 [certiorari den 278 
U. &. 634 mem, 49 SCt 32 mem, 73 L. 
ed. 551 mem]. 


{a] Insurance funds.—The school 


‘district treasurer is the custodian of 


insurance funds paid on the destruc- 
tion of a building. Hayward School 
Dist. No. 1 v. Larson, 196 Wis. 211, 218 
NW 847 [certiorari den 278 U. S. 634 
mem, 49 SCt 32 mem, 73 L. ed. 551 
mem]. 


54. Ark.—Connelly v. Earl Frazier 
Special School Dist., 170 Ark. 135, 279 
SW 13. p 

Ill:—Adams v. State, 82°Ill. 132. 


Kan.—Anderson County School 
Dist. No. 64 v. Hand, 124 Kan. 121, 257 
Ps93h, 


La.—Caddo Parish v. Shreveport, 47 
La. Ann, 21, 16 S 563. 


Mich.—Port Huron Bd. of Education 
v. Runnels, 57 Mich. 46, 23 NW 481; 
Mason v. Scio Fractional School Dist. 
No. 1, 34 Mich. 228. 


Minn.—Swift County Independent 
School Dist. No: 37 v. Hackman, 178 
Minn. 199, 226 NW 514. 


N. J.—Meinzer v. Disbrow, 42 N. J. 
a WE pay: 


Canton v. 
44, N73 SE 156 


Ss. Casa vat v. Wilkins, 104 S. C. 
276, 88 SE 647. 


{a] Thus (1) the treasurer of a 
municipal board of education cannot 
go back of the board’s records which 
on their face show valid action, for 
the purpose of avoiding the perform- 
ance of his duty to deposit the funds 
paid to him with the custodian who 
appears by the records to be entitled 
to them. Port Huron Bd. of Educa- 
tion v. Runnels, 57 Mich. 46, 23 NW 
481. (2) In Louisiana a parish board 
of school directors is entitled to de- 
mand of and to receive from a mu- 
nicipality funds which have been ac- 


Spray, 158 N. C. 
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them, 


It is the 


ble thereto.®? 


In turn- 


tually levied, collected, and deposited 
in the treasury for school purposes; 
and where a municipality has annual- 
ly collected a school tax, and appro- 
priated the same to school purposes 
for many years, it cannot, after it has 
actually collected such a tax, decline 
to make disbursements therefrom for 
such purposes on the ground that it 
had no power to levy such tax. Caddo 
Parish v. Shreveport, 47 La. Ann. 21, 
16 S 563. 


[b] Itis no ground for the refusal 
of a school treasurer to pay moneys 
to the county treasurer as required 
by statute that if they are so paid the 
school board will divert them from 
the ‘declared use. Sarratt v. Wilkins, 
104 S. C. 276, 88 SE 647. 


[ce] Right of successor.—(1) An 
assessor of a school district cannot 
withhold its funds when demanded by 
his successor, on the ground that he 
is entitled to be notified officially of 
the election of the successor. Mason 
v. Scio Fractional School Dist. No. 1, 
34 Mich. 228: (2) Upon receipt of an 
order of the township committee, the 
township collector must pay over bal- 
ances in his hand to his successor. 
Meinzer v. Disbrow, 42 N. J. L. 141. 
(3) The treasurer of a school district 
at the close of his term of office 
should hand over to his successor all 
moneys in his hands as treasurer. 
Anderson County School Dist. No. 64 


wv. Hand; 124 Kan. 1217 257 P 931. 


[d] What constitutes transfer to 
successor.—(1) A transaction wherein 
a banker crossed out the outgoing 
school treasurer’s name on the bank’s 
books and inserted the successor’s 
name is the same as if the outgoing 
treasurer gave his successor cash and 
the latter deposited it. Swift County 
Independent School Dist. No. 387 v. 
Hackman, 178 Minn. 199, 226 NW 514 
(school district funds deposited in in- 
solvent bank were received by the 
new school treasurer, where the bank 
had sufficient money in correspondent 
banks and other credits to pay de- 
posit). (2) The acceptance by the 
successor of certificates of deposit 
issued by a defunct bank does not 
constitute payment of the amount 
represented by such certificates. Ben- 
ton School Dist. No. 26 v. Woodard, 
(S. D.) 231 NW 288. 


55. Midland School Dist. No. 9 v. 
Midland School Dist. ae Ae 40 Mich. 
551 (under Comp. L. § 3647). 


56. Cook County Dist. No. 13 v. 
Peo io Tis oll; Caddo Parish’ iv. 
Shreveport, 47 La, Ann. 21, 16 S 563; 
Hendricks v. Bobo, 12 La. Ann. 620; 
Mason y. Scio Fractional School Dist. 
No. 1, 34 Mich. 228; Peo. v. Mahoney, 
30 Mich. 100. 


[a] Township treasurer is the 


Custody of securities. 
titled to the custody of securities owned by the dis- 
trict depends upon the terms of the statute applica- 


Bank as treasurer or custodian.°+ 
bank held by it in its capacity of treasurer under 
a treasurer’s bond cannot be converted into a sim- 
ple unsecured account by any arrangement between 
the school trustees and the bank.®® 
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statutory prerequisites must be complied 
with,*! although the fact that an officer having cus- 
tody of school funds makes payment to an officer 
entitled to receive the same in an irregular manner 
does not render the former liable for a deficit in the 
latter officer’s accounts, unless such irregularity is 
the proximate cause of the deficit.®? 


The board or officer en- 


A deposit in a 


proper person to make a demand for 
school district moneys which ought to 
be deposited in the township treas- 
ury, aS well as for moneys which are 


distinctly township funds. Cook 
ASE DIST. INO: dos Ver COM no er le 
oO e 


57. See Mandamus § 343. 


58. Qualification of officers see su- 
pra §§ 134, 145, 165, 182. 


59. Pace v. Peo., 47 Ill. 321 (failure 
to file bond); St. Johnsbury School 
Dist. No. 13 v. Smith, 67 Vt. 566, 32 A 
484 (under a statute providing that 
the duties of a treasurer of:.a school- 
district shall be like those of a town 
treasurer, against whom the town is 
given a right of action for money had 
and received on his failure, on going 
out of office, to pay to his successor 
any balance due the town, no right of 
action accrues to the school-district 
on the failure of its treasurer to pay 
a balance due the district to one who 
is not legally elected to succeed him, 
since by statute his term continues 
till his successor is legally chosen). 


60. Adams v. State, 82 Ill. 132. 


[a]. Thus where school directors 
place borrowed money in the hands of 
any one else than their treasurer, it 
is at their own risk. Adams vy. State, 
82) Til. 132. 


Personal liability of officers for mis- 
syptoation of funds see supra §§ 220, 


61. See statutory provisions; 
cases infra this note. 


[a] Illustration.—A county treas- 
urer cannot pay over money due toa 
district without a warrant drawn by 
the district, and signed by its presi- 
dent and treasurer. Grove Dist. Tp. 
v. Bowman, 55 Iowa 129, 7 NW 492. 


62. Grove Dist. Tp. v. Bowman, 55 
Iowa 129, 7 NW 492. 


Liability of oon uae generally see 
supra §§ 219-223. 


63. See cases infra this note. 


[a] Liberty bonds.—Although L. 
(1913) ¢ 119 § 180 authorize the school 
board to oy Aes the money in a sinking 
fund on collateral security to be 
deposited with the treasurer, liberty 
bonds purchased outright with money 
in the sinking fund under authority 
of section 121 need not be deposited 
with the treasurer. Minnehaha Nat. 
erie v. Toohey, 38 S. D. 551, 165 NW 


and 


Investment of sinking fund see in- 
fra § 747. 

64. Deposits in bank see 
658. 


65. Thompson vy. Elmo Independent 
School Dist., (Tex. Civ. A.) 269 SW 


infra § 
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[§ 658; c. Deposits in Banks.°® 


terest.® 


selected as required by statute.’* 
depository, 


tween the bank and the district.7° 


The custodian of 
school funds does not have to keep such funds in 
his physical possession, but may deposit the same 
in a bank,°* provision therefor being made in many 
statutes,*® some of these statutes requiring that 
the school funds shall be deposited in a bank on in- 
The bank in which school funds are to 
be deposited,*° the manner of selecting the same,’ 
and the persons authorized so to do‘? are deter- 
mined by the statutes appertaining thereto; but un- 
less otherwise required by statute’* deposits in banks 
may be properly made before a depositary has been 
Although school 
funds are deposited in a bank not designated as a 
such deposit is nevertheless valid so 
as to ereate a debtor and creditor relationship be- 


of the bank.77 


Where a school 


officer without authority places school funds in a 


868. 


[a] For example, an attempted ar- 
rangement between a bank, being dis- 
trict treasurer, and trustees of an in- 
dependent school district purporting 
to transform funds, held by the 
former under its treasurer’s bond as 
required by Rev. St. (1911) art 2861, 
into a simple, unsecured, noninterest- 
bearing deposit, such as would have 
been entitled to payment out of state 
guaranty fund, is illegal and void in 
view of arts 9771, 2772, 2851, 2882, re- 
lating to the duties of the treasurer 
as custodian of the funds, and in view 
of general strict construction of trus- 
tees’ powers. Thompson v. Elmo In- 
dependent School Dist., (Tex. Civ. A.) 
269 SW 868. 


66. Cross references: 

Bank as custodian or treasurer of 
school funds see supra § 657 notes 
64, 65. 

Depositaries of public funds generally 
see Depositaries §§ 42-91. 

Personal liability of officer for school 
funds deposited in bank see supra 
§ 221. 


67. Hunt v. Hopley, 120 Iowa 695, 
95 NW 205. 


{a] Authority to deposit in bank.— 
Under Code (1873), § 1747, which pro- 
vides that a school treasurer shall 
hold all moneys belonging to the dis- 
trict, and shall pay out the same on 
the order of the president, counter- 
signed by the secretary, the word 
“hold” as so used does not require 
that the treasurer should keep the 
moneys of the district in his physical 
possession at all times, and does not 
prohibit the treasurer from making a 
general deposit of the district’s funds 
in a solvent bank to his credit as 
treasurer. Hunt vy. Hopley, 120 Iowa 
695, 95 NW 205. 


[b] Deposit not loan.—A general 
‘deposit of the funds of a school dis- 
trict in a bank, to the credit of the 
school district treasurer in his repre- 
sentative capacity, is not a loan of the 
district’s funds to the bank, within 
Code, § 4840, declaring that if any 
school officer loans without authority 
any portion of the public moneys in- 
trusted to him for safe-keeping, etc., 
he shall be guilty of embezzlement, 
nor was such deposit illegal, so as to 
preclude him from recovering on a 
guaranty given by the bank to secure 
him against loss by reason of the 
bank’s failure to repay the deposit. 
Hunt v. Hopley, 120 Iowa 695, 95 NW 
205. 


68. See statutory previsions, 


{a] Constitutionality of statute.— 
Where there is nothing in the state 
constitution requiring school funds to 
be kept in the custody of any officer, 
a statute requiring payment to the 
county depository, which may be a 
corporation, is not unconstitutional. 
Charlton v. Cousins, 103 Tex. 116, 124 
SW 422 (provision is not invalid on 
the ground that it allows national 
banks to become depositories, and that 
the assumption of the duties of the 
position are beyond the powers of a 
national bank). 


69. See statutory provisions. 


{a] Construction of statute.—Un- 
der the act of April 16, 1870, provid- 
ing that the board of controllers of 
the Allegheny school district shall 
deposit the school funds in such bank 
as they shall annually elect, for the 
highest rate of interest they can ob- 


tain on current balances, such board 


when offered a certain per cent on 
balances by a responsible bank cannot 
deposit the funds in a bank offering 
no interest, but agreeing to loan the 
district money if it should need to 
borrow it, to a certain amount, with- 
out interest. Gilliford v. Allegheny 


City Sehool Dist., 165 Pa. 631, 30 A 
1051. 

70. See statutory provisions. 

[a] Bank within county.—Under 


Code (1927) §§ 43138, 4319, the school 
district treasurer must receive money 
belonging to the district and deposit 
the same in a bank within the county 
as directed by the board of directors. 
Runyan v. Liberty Center Farmers’ 


Bank, (lowa) 230 NW 418. 
71. See statutory provisions. 
72. See statutory provisions. 


Mandamus to compel selection of 
depositary see Mandamus § 347. 


73. See statutory provisions. 


74. Farmers’, etc., State Bank v. 
Kanabee County Cons. School Dist. 
No. 3, 174 Minn. 286, 219 NW 163. 


[a] Construction of provisions.— 
(1) In Minnesota Gen. St. (19238) §§ 
2838, 2834, 2836, 2837 ‘do not restrict 
the deposit of school funds in banks 
until a depositary has been selected 
as required by statute (Farmers’, etc., 
State Bank v. Kanabec County Cons. 
School Dist. No. 3, 174 Minn. 286, 219 
NW 168), (2) in spite of Const. art 
9 § 12 requiring that “suitable laws” 
be enacted for safeguarding school 
funds and providing that it shall be 
embezzlement for any public officer to 
deposit such funds in banks “except 
in manner prescribed by law,” such 
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[§ 659] d. Disbursements.7§ 
ficer of a school district or other local organization?® 
may pay out the district funds only for the pur- 


[§§ 658-659 


bank of which he is manager, and the bank know- 
ing of the trust character of the funds wrongfuily 
uses them in the business of the bank and after- 
ward becomes insolvent, such funds become a charge 
upon the entire assets of the bank with which they 
were mingled, and the school board or officers hav- 
ing control of such funds have a preferred right to 
the assets of the bank over general creditors to the 
extent of the funds converted ;7° 
collateral security is taken from the officer so wrong- 
fully using the funds does not prevent the school 
board or officers having control of the funds from in- 
sisting upon their equitable lien against the assets 


and the fact that 


The disbursing of- 


provisions of the constitution not be- 
ing self executing and the legislature 
having enacted what it deemed “‘suita- 
ble laws” (Farmers’, etc., State Bank 
v. Kanabee County Cons. School Dist. 
No. 3, supra). 


75. New Amsterdam Casualty Co. 
v. Robertson, 129 Or. 663, 278 P 963, 
64 ALR 1396. 


76. Meyers v. Clay Center Bd. of 
Education, 51 Kan. 87, 32 P 658) 37 
AmSR 263. 


Preference as to public deposits in 
Leper Lio aie see Banks and Bank- 
ing 


Preference as to trust funds in 
banks generally see Banks and Bank- 
ing § 548. 


77. Meyers v. Clay Center Bd. of 
Education, 51.Kan. 87, 32 P 658, 37 
AmSR 263. 

78. Liability of officers: 


Generally see supra §§ 219-223. 


For wrongful disbursements see su- 
pra § 220. 


Turning over money to persons not 
entitled to its custody see supra § 
220 notes. 


Payment of warrants see infra §§ 
678-682. 


79. See cases infra this note. 


[a] Who are disbursing officers.— 
(1) County treasurer. Clarke v. Levy, 
45 Ga. 498 (under Const. [1868] and 
Act of Oct. 30, 1870) (2) County 
commissioner of education. Wood v. 
Greene County, 60 Ga. 558 (under Act 
of 1872 [Code § 1263]). 


[b] Applicability of statute.—St. 
§ 4426a, authorizing county boards of 
education to disburse school funds, 
is not retroactive, and does not au- 
thorize such boards to use any funds 
coming into its hands to pay debts 
created by school districts prior to the 
enactment of such section, such debts 
being payable only as provided by the 
law in force when the indebtedness 
was created. Logan County Fiscal 
Ct. v. Board of Education, 138 Ky. 
98, 127 SW 527. 


[ec] Board of education has the 
duty and the requisite power, in its 
discretion, to disburse all moneys 
raised and received according to law, 
in purchasing sites, building and re- 
pairing schoolhouses, and supporting 
teachers, and discharge all the con- 
tingent and incidental expenses con- 
nected therewith. Peo. v. Lathrop, 19 
HowPr GN. Y;) 358; 


Powers of officers generally see su- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 659-661] 


poses®® and in the manner authorized by law;8! and 
he cannot be compelled by judicial proceedings to 
make a different disposition of the funds intrusted 
to his care from that provided by law.*? 
erally provided that disbursements from a school 
fund may be made only upon a warrant or order 
drawn and countersigned by the proper officers.®* 


Funds—(1) In 
Sometimes the moneys of the local school organiza- 
tion are separated into distinet funds established for 


[§ 660] e. Particular 
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It is gen- 


General. 


different purposes. Where more than one fund has 


ee §§ 136-139, 152-157, 162, and 202- 


80. Fleischmann vy. Graves, 235 N. 
Y. 84, 138 NE 745. 


[a] Application of restrictions.— 
The provision of Education L. § 880 
subd 3, that an officer having custody 
of the city funds shall not permit 
their use for any purpose other than 
that for which they are lawfully au- 
thorized, does not necessarily restrict 
the payment of such funds to the 
classification for which they were al- 
lowed in the estimate, and the fees of 
lawyers necessarily employed in pro- 
tecting or enforcing the claims of the 
board of education is a purpose for 
which the available funds of the 
board may be lawfully used. Fleisch- 
mann v. Graves, 235 N. Y. 84, 138 NE 
745. 

Cross references: 

Budget or estimate see infra § 667. 


Payment of indebtedness out of par- 
ticular funds see infra § 668 notes 
48-50. 

Purposes for which indebtedness may 
be incurred or expenditures made 
generally see supra § 625. 


Use of funds for particular purposes 
see infra § 661. 


81. See statutory provisions; 
cases infra this section. 


{a] Order of city council based up- 
on a certification of the correctness of 
district accounts by the board of 
trustees and visitors of the common 
school is necessary before the city 
treasurer can pay out moneys belong- 
ing to the district. State v. Cincin- 
nati, 19 Oh. 178 (where accounts have 
been properly certified the city coun- 
cil must issue its order upon the city 
treasurer for payment). 


{b] Audit of board of education.— 
(1) The board of estimate’s appropria- 
tions for school purposes are to be 
disbursed on the New York City board 
of education’s audit. Brennan v. New 
York Bad. of Education, 245 N. Y. 8, 
156 NE 78. (2) Such audit is final, in 
the absence of fraud. Brennan v. 
New York Bd. of Education, supra. 


[ce] Vote of district.—Although a 
school district may have voted a tax 
for the purpose of erecting a school- 
house, the fund when collected is be- 
yond the control of its officers until 
its expenditure is authorized by a vote 
of the district. Dixon County Dist. 


and 


No. 2 v. Stough, 4 Nebr. 357. 
aa Offut v. Acheverra, 24 La. Ann. 
83. Mich.—Midland School Dist. 


No. 9 v. Midland School Dist. No. 5, 
AS Os 551; Peo. v. Bender, 36 Mich. 


N. Y.—Peo. v. Neilson, 48 HowPr 
454. 


N. C.—Wake County v. Magnin, 86 
N.C... 285; 


Oh.—State v. Findlay Bd. of Educa- 
tion, 3 OhNPNS 401. 


Okl.—Wagoner County v. Wagoner 


County School Dist. No. 1,-137 Okl. 
£93, 279. P 326. 


S. C.—Asbill v. Martin, 84 S. C. 271, 
66 SE 297. 


{a] Particular officers.—(1) Presi- 
dent and clerk of board of education. 
Peo. v. Neilson, 48 HowPr (N. Y.) 
454; State v. Findlay Bd. of Educa- 
tion, 3 OhNPNS 401. (2) School trus- 


tees. <Asbill v. Martin, 84 S. C. 271, 
66 SE 297. 
[b] Meaning of “disbursements.” 


—It has been held that the term “‘dis- 
bursements,”’ as used in Battle Re- 
visal e 68 § 35, providing that all or- 
ders on the county treasurer for 
school money shall be signed by the 
school committee of the township, 
which orders, duly indorsed by the 
persons to whom the same are pay- 
able, shall be the only vouchers in the 
hands of the county treasurer for dis- 
bursements of school moneys, has 
reference to the administration of the 
fund, and contemplate a settlement of 
the treasurer’s account. Wake Coun- 
ty v. Magnin, 86 N. C. 285. 


[ec] Power of legislature.—Const. 
art 11 § 6 provides that the pres- 
ent county board of commissioners 


_or officers hereafter vested with sim- 


ilar duties, shall. levy an annual 
three-mill tax, which shall be held 
in the county treasury, and be ap- 
portioned among the school districts 
of the county, and that the trustees 
of such school district shall disburse 
the fund as the General Assembly 
may prescribe, and provides for 
school funds from other sources to 
be apportioned among the school «is- 
tricts “as other school funds,” re- 
ferring to the fund from the three- 
mill tax previously mentioned. Ar- 
ticle 1 § 29 provides that the pro- 
visions of the Constitution shall be 
deemed mandatory and prohibitory, 
except where expressly made direc- 
tory or permissory by its own terms. 
It was held that the school trus- 
tees alone may disburse school funds 
apportioned or credited to their re- 
spective school districts, under the 
control of the General Assembly, and 
the General Assembly cannot order 
the disbursement of such fund it- 
self by joint resolution even though 
the authority of the trustee to dis- 
burse the funds is purely ministerial. 


Asbill v. Martin, 84 8. C. 271, 66 SE 
297. 
{d] It is prohibited that disburse- 


ments by the treasurer of a school 
fund of a parish be made otherwise 
than on warrants drawn by the pres- 
ident and countersigned by the sec- 
retary of the parish board of school 


directors. Andrus v. St. Landry 
Parish, 108 La. 386, 32 S 420. 
[e] State-aid funds apportioned 


to minority school can be disbursed 
only on warrants by county clerk or 
treasurer, countersigned by superin- 
tendent. Wagoner County v. Wag- 
oner County School Dist. No. 1, 137 
OK W987 2709 OP 326. 


Officers who may sign school war- 
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thus been created, they must be administered sepa- 
rately by the officers in charge thereof.*® 


[§ 661] (2) Use.®® 
of course, be used for general school purposes,** but 
in the absence of statutory authority theretor,** 
funds set aside for particular purposes cannot be di- 
verted to other purposes*® without the sanction of 
the board or officers empowered so to do,°® even 
though the purpose for which the fund was es- 
tablished has been satisfied so that the moneys there- 


The general school fund may, 


i he generally see infra § 675 note 


84. See constitutional and statu- 
tory provisions; and cases infra this 
section. 


85. McPhail v. Van Zandt Coun- 
ty, (Tex. Civ. A.) 280 SW 260. 


[a] Bond and maintenance funds 
should be administered separately. 
McPhail v. Van Zandt County, (Tex. 
Civ. A.) 280 SW 260. 


[b] Consolidated district.—The 
bond funds of an elementary school 
district must be kept separate from 
the bond fund of the other. McPhail 
v. Van Zandt County, (Tex. Civ. A.) 
280 SW 260. 


86. Disposition of taxes and oth- 
sureveuue generally see infra §§ 883— 


87. Wyckoff v. Force, 
246, 214 P 489. 


[a] Architect’s compensation may 
be made payable out of the general 
school fund in the absence of any 
statutory restriction or requirement 
to the contrary. Wyckoff v. Force, 
61 Cal. A. 246, 214 P 489. 


88. See statutory provisions. 


89. Fla.—State v. Indian River 
County Bd. of Public Instruction, 98 
Mila ooo k2 om Smeaole 


Iowa.—Drew v. Madison School 
Tp., 146 Iowa 721, 125 NW 815. 


La.—Winnfield Bank y. Brumfield, 
11 La. A. 647, 124 S 628. 

N. C.—Brown v. Spray, 158 N. 
44, 73 SE 156 

Wi. Via. Marr v. Clarksburg School 
Dist. Bd. of Education, 71 W. Va. 52, 
76 SE 127, AnnCas1914B 1238. 


[a]. Thus (1) funds set aside by 
school boards for teachers’ salaries 
cannot be diverted for other pur- 
poses. Winnfield Bank v. Brumfield, 
AA eLai. SAW C4 7, 124 SG Sean ep) The 
board of directors of a school town- 
ship cannot divert funds to some 
other end than the purpose voted by 


Gl Catia; 


Cc. 


the electors. Drew v. Madison 
eepnel Tp., 146 Iowa 721, 125 NW 
15s 

[b] County school fund can be 


used only for the support and main- 
tenance of public free schools of the 
county under Const. art 12 § 9 as 
amended in 1926, and art 3 § 21 as 
amended in 1928. State v. Indian 
River County Bd. of Public Instruc- 
tion, 98 Mla. 1152, 125 S 357. 


[c] Proper use.—Money accruing 
from the sale of bonds;may be used 
to acquire land under a statute giv- 
ing the desired authority to incur in- 
debtedness and issue bonds for the 
purpose of building a _ schoolhouse, 
building a schoolhouse including the 
acquiring of land. State vy. Clarks- 
burg School Dist. Bd. of Education, 
Wis AN Si. wes, ACO mS LoDo, meAm Ges 
1914B 1238. 


90. Winnifield Bank v. Brumfield, 
11 La. A. 647, 124 S 628; Heston vy. 
State Bd. of Education, 89 N. J. L. 
456, 98 A 305. 
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in represent a surplus.®°! The proceeds of a fire in- 
surance policy obtained upon the destruction of a 
building erected from the proceeds of a bond is- 
sue must be used to replace the building,®? and not 
diverted to pay other indebtedness of the district.°* 


[§ 662] (3) Transferring Money from One Fund 
to Another. In the absence of statutory authority 
therefor®? the transfer of surplus money in one fund 
to another is improper.°® 


In Illinois a statute exists creating what is known 
as a “working cash fund” to be used to advance mon- 
ey to the various other funds existing for the pur- 
pose of meeting current indebtedness, such advances 
to be returned to the “working cash fund” when tax- 
es levied to care for such current indebtedness are 
collected.°°® 


[§ 663] 5, Appropriations®’—-a. Authority in Gen- 
eral.°> The board or officers empowered to make 
appropriations for school purposes is determined by 
the statutes of the particular jurisdiction.°® Appro- 
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priations must be made in the manner preseribed, 4 
and must not exceed the statutory limit;? but with- 
in such limits the extent of the appropriation is left 
to the discretion of the appropriating officers.* Be- 
fore making an appropriation there must be funds 
egally available to meet it* or provision must be 
made therefor. Where an appropriation for a par- 
ticular purpose is to be made out of a particular 
fund, other moneys in the school district treasury 
cannot be appropriated for that purpose.* An ap- 
propriation of a specified sum, under a statute au- 
thorizing surplus money from a certain tax to be 
appropriated to certain purposes, does not operate 
as a general appropriation of such sum, but only 
of that sum from the surplus of the fund specified.” 
Under some statutes authority is given to the ap- 
propriating board to appropriate the revenues of a 
succeeding year for the payment of current ex- 
penses where made necessary by the exhaustion of 
eurrent funds. Under other statutes the’ contrary 
holds unless it can be done without impairing the 


91. George S. Chatfield Co. v. Wa- 
terbury,. 88'') Conn. 322, 91 A’ 436% 
Winnifield Bank v. Brumfield, 11 La. 
A. 647, 124 S 628. 


[a] Thus, under Act June 21, 1895 
(12 Spec. L. pp 412, 413), and Act 
June 20, 1899 (13 Spec. L. p 498), 
the board of education of a city, hav- 
ing obtained from the board of alder- 
men an appropriation for the pur- 
chase of a school site and the erec- 
tion of a building thereon, may not 
use the unexpended part for the pur- 
chase of land, but the same must, 
as required by the city charter, be 
covered back into the _ treasury. 
George S. Chatfield Co. v. Waterbury, 
88 Conn. 322, 91 A 436. 


92. Conley v. Rogers, 169 Ga. 85, 
149 SE 699, 65 ALR 1121. 


[a] Reason for rule.—Since, un- 
der L. (1919) pp 287, 347 § 144, the 
proceeds of a bond issue raised for 
the purpose of erecting a school must 
be held in trust for such purpose, 
so the moneys obtained upon the de- 
struction of the building erected un- 
der a fire insurance policy must be 
so held. Conley v. Rogers, 169 Ga. 
85, 149 SE 699, 65 ALR 1121. 


93. Conley v. Rogers, supra. 


Payment of debts out of particular 
funds see, infra § 668 notes 48-50. 


94. See statutory provisions. 


{a] Validity of statute.—A stat- 
ute providing for the transfer to a 
school fund of money not needed in 
other funds is not lending or giv- 
ing of credit in violation of consti- 
tutional provisions. Fawcett v. Ball, 
SOnGalaAs 131,261 P 679, 


95. Heston v. State Bd. of Edu- 
cation, 89 N. J. L. 486, 98 A 305; 
Carbon County School Dist. No. 3 v. 
Western Tube Co., 5 Wyo. 185, 
922. 

[a] Thus under 4 Comp, St. 
(1910) p 4746 § 76, the custodian of 
school funds having on hand balances 
derived from the sale of school bonds 
issued for the purchase of land and 
the erection of school buildings can- 
not lawfully transfer such balances 
to the building and repair account 
and thus subject such balances to 
use for repair of school buildings, 
ete. Heston v. State Bd. of Educa- 
tion, 89 N. J. L. 486, 98 A 305, 


96. LL. (1930) Spec. Sess. pp 24, 
‘98, 110. 


the 


“Thus the working cash fund con- 
stitutes a revolving fund from which 
money may be transferred to other 
funds in anticipation of taxes to be 
collected for the purpose of such oth- 
er funds, to be repaid later out of 
the taxes levied for such other funds 
when collected, and a method is pro- 
vided enabling the municipality to 
do business on a cash basis by trans- 
ferring money from the working cash 
fund to other funds during the time 
between the levy of taxes for such 
other funds and the collection of 
taxes so levied.” Mathews v. Chi- 
cago, 342 Ill. 120, 174 NE 35, 38. 


[a] Validity of statute.—That 
working cash funds are banking 


funds is not a valid objection to the 


acts respecting working cash funds 
in school districts. Mathews v. Chi- 
cago, 342 Ill. 120, 174 NE 35. 


97. Necessity for appropriation 
for incurring of indebtedness see su- 
pra § 640. 


98. Power to incur indebtedness 
or make expenditures generally sce 
supra §§ 624-652. 


99. See statutory provisions. 


[a] In New York City (1) the 
board of estimate and apportionment, 
in making appropriations, cannot 
limit the powers of the board of ed- 
ucation given to it by the Education 
Law (Brennan v. New York Bad. of 
Education, 245 N. Y. 8, 156 NE 78), 
(2) although the board of estimate 
may grant or refuse to make an ap- 
propriation (Brennan v. New York 
Ba. of Education, supra). 


1. Short-Conrad Co. v. Eau Claire 
School Dist., 94 Wis. 535, 69 NW 337. 


{a] Contract for placing appara- 
tus (1) in a school building at a 
specified price subject to satisfactory 
tests is not an appropriation of mon- 
ey, within a provision requiring for 
all appropriations by the board of 
education a two-thirds vote of all 
members. Short-Conrad Co. v. 
Eau Claire School Dist., 94 Wis. 535, 


69 NW 3387. (2) Contracts general- 
ly see supra § 512 
[b] Validity of statute.—Acts 


(1928) c¢ 48, providing for free text- 
books in common schools is not void 
as containing appropriating language 
in unlimited terms in violation of 
Const. § 230. State Bd. of HEduca- 
tion v. Kenney, 230 Ky. 287, 18 SW 
(2d) 1114. 


2. Pierce, etc., Mfg. Co. v. Bleck- 
wenn, 62 Hun 265, 16 NYS 768 [aff 


1ETNENE, Ne 570, 30 NE 67]; Green- 
ville Tp. Bd. of Education v. An- 
drews, 51 Oh. St. 199, 37 NE 260; 


Plymouth First Nat. Bank Vd Harri- 
son Tp. Bd. of Education, 15 Oh. Cir. 
Ct. 561, 8 Oh. Cir. Dec. 283. 


[a] Matters within or without 
limitation.—(1) A mechanism of 
globes to represent the relative mo- 
tions of the earth and the moon is 
within the term “apparatus” as used 
in Rev. St. § 3995 limiting appropria- 
tions for such purposes to a fixed 
amount. Greenville Tp. Bd. of Ed- 
ucation v. Andrews, 51 Oh. St. 199, 
37 NE, 260. (2) Cabinet containing 
a number of geographical maps on 
rolls is not apparatus within the 
meaning of the term as used in Rey. 
St. § 3995 (Plymouth First Nat. Bank 
v. Harrison Tp. Bd. of Education, 15 
Qh.) Cir, 'Ct.. 561;.8 Oh iGiri Dee: 283), 
(3) in view of the fact that the 
word ‘‘demonstration” means some 
degree of proof (Plymouth First Nat. 
Bank v. Harrison Tp. Bd. of Edu- 
cation, supra). 


3. Williams v. Morehouse Parish 
Police Jury, 135 La. 445, 65 S, 604. 


[a] MIllustration.—Under the con- 
stitution, as amended agreeably to 
Joint Resolution No. 257 of 1910 p 
437, it is left to the discretion of po- 
lice juries whether they shall appro- 
priate more than three mills of the 
taxes raised to the support of the 
schools, provided it does not exceed 
six mills. Williams v. Morehouse 
Sa Police Jury, 185 La. 445, 65 


4 St. Joseph County Union School 
Tp. v. Moon, (Ind. A.) 161 NE 714, 
162 NE 61. 


5. St. Joseph County Union School 
Tp. v. Moon, supra. 


an State v. Albright, 20 N. J. L. 


F he of particular fund see supra 
7. Banhagel v. Bronson, etc., 


School Dist. No. 1, 134 Mich. 455, 73 
NW 506. 


8. Heustess v. Hearn, 213 Ala. 106, 
104 S 273 (construing School Code 
[1924] § 104). 


Limitation of indebtedness to year- 
ly revenue see supra § 628. 


For later cases, developments and changes in the law see Aunotations, same title and section number, 


“ “Se: Cad: et om 


§§ 663-666] 


general school fund or the efficiency of the common 
schools.2 It has been held that an appropriation 
cannot be made to pay interest on bonds aceruing in 
a subsequent fiscal year.!° In estimating the income 
for the purpose of making appropriations 1t may not 

re be fixed at an amount in excess of that actually col- 
lected for the previous fiseal year."+ 


{§ 664] b. Duty To Make Appropriations.1? It is 
generally the duty of the particular board or officer 
empowered'* to appropriate the necessary funds 
available for educational purposes,'* and if for a 
proper purpose,?® may be compelled so to do.?® 
Where diseretion is vested in the appropriating board 
in the matter of appropriations,'? the board is un- 
der no compulsion to make an appropriation on de- 
mand of the school officers beyond the needs of the 
school organization!® or beyond its financial abil- 
ity.t? On the other hand, it may not arbitrarily re- 
fuse to make an appropriation, the effect of which 
would be to overrule the judgment of other officers as 
to matters over which they have authority.?° 


{§ 665] c. Purposes.*: The purposes for which 
funds of the school organizations may be appropri- 
ated depends upon the statutes applicable thereto.?” 
Ordinarily, a school cistrict can appropriate its funds 


9. State v. Mt. Nebo Special School 
Dist., 20 Oh. Cir. Ct. N. S. 423 (under 
Rey. St. § 4009-15). 


116 NE 913. 
[a] Thus a 


SCHOOLS AND SCHOOL DISTRICTS 


township 


[56 C.J.] 555 


only for lawful corporate?’ or school?* purposes, as 
for the erection and furnishing of schoolhouses,”® 
or for the payment of a contractor who has erected 
a schoolhouse for the district under a valid con- 
tract;?° and it cannot appropriate such fund for any 
purpose not expressly, or by necessary implication, 
authorized by law.27 The mere fact that some other 
corporation or individual derives an incidental ben- 
efit from an appropriation does not render it un- 
lawful,28 and so where a school district and a pri- 
vate school combine to provide a building to be used 
jointly, with no curtailment of the use by the. dis- 
trict, district funds may be appropriated to install 
a lighting plant for such building.2® Under some 
statutes surplus funds of the school organization 
may be appropriated for such purposes as may be 
reasonably necessary to maintain and operate the 
schools,*° and that there is a statute existing author- 
izing the issuance of bonds for a particular pur- 
pose®! does not necessarily prevent the appropri- 
ation of surplus funds for such purpose.?? 


[§ 666] d. Supplemental Appropriations. In 
some jurisdictions statutory provisions exist empow- 
ering appropriating boards to make supplemental 
appropriations under certain cireumstances,*? and 
any restrictions on this power must be observed.?4 


wenn, 62 Hun 265, 16 NYS 768 [aff 131 
N. Y. 570, 30 NE 67] (holding that L. 


advisory | 51337] ¢ $19, as amended by 1. [18901] 


[a] Out of levy for subsequent 
year the township board of education 
cannot be compelled to make an ap- 
propriation. State v. Mt. Nebo Spe- 
Fe School Dist., 20 Oh. Cir. Ct. N. S. 


10. In re Gypsy Oil Co., 141 Okl. 
Zot Zoo, 2 67. 


11. In re Bliss, 142 Okl. 1, 285 P 73. 


[a] Appropriation for particular 
purposes.—The maximum amount of 
estimated income to be considered in 
making appropriation for separate 
school purposes is the actual collec- 
tion from that source for separate 
school fund for the previous fiscal 
year. In re Bliss, 142 Okl. 1, 285 P 
73. 


Limitation of indebtedness or ex- 
penditures to yearly revenue see su- 
pra § 628. 


12. Mandamus to compel appro- 
priation see Mandamus § 390. 


Validity of contract as affected by 
failure to make appropriation see su- 
pra § 512. 


13. See supra § 663 note 99, 


14. Fleischmann v. Graves, 235 N. 
Y. 84, 138 NE 745; Schnectady Bd. of 
Education v. Dibble, 136 Mise. 171, 240 
NYS 422; State v. Mt. Nebo Special 
School Dist., 20 Oh. Cir. Ct. N. S. 423. 


15. What are proper purposes see 
infra § 665. 


16. State v. Mt. Nebo Special 
School Dist., 20 Oh. Cir. Ct. N. S. 428. 


{a] Thus, under Rev. St. §§ 4009-— 
4015, providing for the establishment 
and maintenance of joint township 
high schools, the township board of 
education may be compelled to make 
an appropriation of the proportionate 
share of the expense of maintaining 
such school from the tuition or con- 
tingent fund provided by such sec- 
tion. State v. Mt. Nebo Special School 
Dist., 20 Oh. Cir. Ct. N. 8S. 423. 


17. See supra § 663 note 3. 
18. Steiger v. State, 186 Ind. 507, 


board cannot be compelled on demand 
of a township trustee to make an ap- 
propriation for building a schoolhouse 
greater than is needed. Steiger v. 
State, 186 Ind. 507, 116 NE 913. 


19. Steiger v. State, supra. 


20. Washington Tp. Advisory Bd. 
v. State, 164 Ind. 295, 73 NE 700. 


{a] Thus the advisory board of a 
school township has no right to with- 
hold an appropriation necessary to re- 
build a schoolhouse destroyed by fire 
which the school trustee thinks ad- 
visable and necessary, where no ques- 
tion of extravagance is involved. 
Washington Tp. Advisory Bd. v. State, 
164 Ind. 295, 73 NE 700. 


21. Purposes for which indebted- 
ness may be incurred or expenditure 
made see supra § 625. 


Use of particular funds see supra 
661. 


22. 


23. 
644; 


See statutory provisions. 


State v. Albright, 20 N. J. L. 
In re Free Public Library, 25 
Pa. Dist. 1065;- In ré Luke, 20 Pa. 
Dist. 1.30; Scheetz v. Norristown 
School Dist., 11 Pa. Dist. 403, 7 Lack 
LegN (Pa.) 344, 17 Montg. Co. 209. 


[a] Public library.—Appropriation 
by a school district to a public library 
is valid, where the library is to be 
owned and controlled by the school 
district. In re Free Public Library, 
25 Pa. Dist. 1065 (School Code § 2510). 


24 Wilson v. Russellville Bd. of 
Education, 226 Ky. 476, 11 SW (2d) 
148. 


{a] Street improvement assess- 
ment.—An apprapriation of school 
funds for the payment of a city street 
improvement assessment is improper 
as not for a school purpose. Wilson 
v. Russellville Bd. of Haucation, 226 
Ky. 476, 11 SW (2d) 143 (statute au- 
thorizing school districts to agree to 
pay their proportionate part of pub- 
lic improvements is unconstitutional 
as an appropriation of school funds 
to other than school purposes). 


25. Pierce, etc., Mfg. Co. v. Bleck- 


c 800, authorizing Long Island City 
to issue bonds for the erection of 
schoolhouses, ete., does not limit the 
power of the board of education or 
common council, under the provisions 
of the city charter [L. (1871) c 461 tit 
9] authorizing them to appropriate 
moneys for the erection and furnish- 
ing of schoolhouses, to make an ap- 
propriation for school purpose, where 
the preceegs of such bonds are insuffi- 
cient), 


Erection of schoolhouses see supra 
§ 464 et seq. 


Furnishing schoolhouses see supra 
§ 498 et seq. 


26. Maher v. State, 32 Nebr. 354, 49 
NW 436, 441. 


27. State v. Albright, 20 N. J’ L. 
644. 
28. Brooks. v. Franconia School 


Dist., 73 N. H. 263, 61 A 127. 


29. Brooks v. 
Dist., supra. 


30. See statutory provisions. 


{a] Living quarters for teachers. 
—A proposed appropriation by the 
school district trustees of surplus 
funds for the construction and ac- 
quisition of living quarters for teach- 
ers is not in excess of the trustees’ 
authority under Const. art. 7, § 1 and 
Rev. St. (1925) arts 2748, 2749, 2827. 
Adams v. Miles, (Tex. Civ. A.) 300 


Franconia School 


Sw 211. 

31. Purpose of bond issues see in- 
fra §§ 696, 697. 

32. Adams v. Miles, (Tex. Civ. A.) 


300 SW 211. 


[a] Thus a statute authorizing the 
issuance of bonds for building teach- 
ers’ homes is not exclusive and. does 
not prevent school trustees’ employ- 
ment of surplus funds for that pur- 
pose. Adams y. Miles, (Tex. Civ. A.) 
300 SW 211. - 


33. See statutory provisions. 


34. Threadgill v. Coalgate Bd. of 
Education, 85 Okl. 121, 204 P 1100. 
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[§ 667] e. Budget or Estimate.°° 
dictions the school boards or officers are required to 
submit to the appropriating bodies estimates, requi- 
sitions, or recommendations of amounts to be ex- 
pended or needed,*® provision also having sometimes 
been made for the preparation and adoption of a 
budget, the budget as finally adopted being an appro- 
In submitting the estimate, requisition, 
or recommendation, statutory provisions with re- 
gard thereto®® must be comphed with.*® 
trustees desiring a municipality to appropriate funds 
to pay for the erection of a schoolhouse must sub- 
mit an estimate containing the probable sum re- 
quired, for what purpose in some detail, and the 
time when the funds would be required.*° 
sonable time for supplying the funds must be giv- 


priation.?* 


[a] Necessity for surplus funds.— 
(1) Session L. (1917) ec 226 § 8, grant- 
ing the excise board authority to make 
supplemental appropriations to school 
districts, is intended for emergency 
use, and, before the excise board can 
legally make a supplemental appro- 
priation to any district, its financial 
statement must show affirmatively an 
actual surplus in revenue in some 
fund available for current expenses. 
Threadgill v. Coalgate Bd. of Educa- 
tion, 85 Oki; 121,204 P 11007 (2) The 
school equipment of a district is not 
a part of its resources available for 
current expenses, an'd an inventory 
thereof submitted to the Excise Board 
does not show a surplus in revenue 
available for current expenses, and 
against which the Board is authorized 
to make supplemental appropriations 
to meet current expenses, Thread- 
gill v. Coalgate Bd. of Education, su- 
pra. (3) Since the intent and pur- 
pose of Const. art 10 § 26, is to re- 
quire school boards to conduct school 
operations upon a cash plan, and each 
year’s revenue must care for such 
year’s expenses, and any act of the 
Excise Board appropriating money for 
current expenses based upon an in- 
‘ventory of the equipment of such 
school is in violation of such section, 
and void. Threadgill v. Coalgate Bd. 
of Education, supra. 


35. Limitation of indebtedness to 
budget or estimate see supra § 629. 


36. See statutory provisions. 

37. See statutory provisions. 

38. See statutory provisions. 

39. Townsend v. State Bd. of Hdu- 
cation, 88 Din lee, ie oes RAS cee Or 


Lambertville ‘y. State Bd. of Educa- 
tion) SiN. ds) i. 196,93) “A. 5960 [rev 
(Sup.) 90 A 242]. 


[a] Stating items separately.—(1) 
A certificate asking for an appropria- 
tion of a lump sum for the purchase 
of land, the construction of school 
buildings, the furnishing of the same, 
and the repairing of buildings is de- 
fective under the School Law §8§ 74, 
76, for failure to state separately the 
amount asked for repairs. Lambert- 
ville v. State Bd. of Education, 87 N. 
J. L. 196, 93 A 596 [rev (Sup.) 90 A 
242] (there being a distinction in the 
use of the word “repairs” as used in 
sections 74 and 76 of the School Law, 
in section 74 the term referring to 


ordinary current repairs, such as 
would. naturally form part of the 
school’s current expenses, and in 


section 76 it referring to those more 
important repairs, such as enlarging 
a schoolhouse). (2) But the certifi- 
cate of the board of school estimate 
to the municipal board required by 
School Act § 75, is a certificate of the 
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In some juris- | en.*? 


Thus school 


A rea- 


total amount required for the pur- 
poses specified in section 74, and not 
of the specific items to which the 
amount is applicable. Townsend v. 
State Bd. of Education, 88 N. J. L. 97, 
95 A 729. 


40. In re Mount Forest School, 29 
Us CO Bi COnt.) 1422-"¢Consol™ sire 
64 § 80 subs 11). 


[a] Requisition inadequate.—A let- 
ter by the school trustees informing 
the municipality that a resolution had 
been passed directing the chairman 
and secretary to wait on the council 
at the next meeting and submit an 
estimate for “$3500 for the purpose 
of building a brick schoolhouse,” the 
same to be procured within three 
weeks, is not sufficient compliance. 
In re Mount Forest School, 29 U. C. Q. 
B. (Ont.) 422. 


41. In re Mount Forest School, su- 
pra (three weeks’ notice unreason- 
able). 

42. Schenectady Bd. of Education 


v. Dibble, 136 Mise. 171, 240 NYS 422. 


43. Fleischmann vy. Graves, 235 N. 
Y. 84, 188 NE 745; Schenectady Bd. 
of Education v. Dibble, 136 Misc. 171, 
240 NYS 422. 


[a] Control by city.—The city au- 
thorities have no concern in the items 
going to make up the estimate made 
by the board of education for expens- 
es, although it may reduce or change 
the total involved. Fuhrmann sy. 
Graves, e230. Ne Yaris Hes NE (438 
Schenectady Bd. of Education v. Dib- 
ble, 186 Misc. 171, 240 NYS 422. (2) 
The duty of the city officials under the 
Education Law and the charter of 
Buffalo with reference to school funds 
is to appropriate the necessary money 
for school purposes according to the 
proposed estimates, the maximum 
amount of which the council can de- 
termine, and to see that the educa- 
tional fund shall not be used for pur- 
poses other than those authorized by 
the Education Law, but it cannot de- 
termine the particular items going to 
make up the estimate, except that it 
may direct how the funds may be 
classified, under Education Law § 880 
subd 3. Fleischmann y. Graves, 235 
N. Y. 84, 138 NE 745. 


44. Cross references: 


Application of taxes and other reve- 
nue to payment of debts and ex- 
penses see infra §§ 889-891. 


Disbursements see supra § 609. 
Payment of: 
Bonded indebtedness see infra § 747. 
Teachers’ wages see supra §§ 386— 
387. 
Use of particular funds see supra § 
661. 


[$§ 667-668 


Such estimates have been held to be merely 
for the purpose of supplying the appropriating bod- 
ies with information to, and in the determination of, 
the amount to be appropriated,*? and hence are not 
final and unalterable as to totals involved.** 


[§ 668] 6. Payment of Indebtedness in General.** 
Provision for the payment of the debts of a school 
organization must be made by the officers or boards 
authorized so to do by the statutes,*® and it is only 
valid debts that may be paid.*® 
ration cannot pay for work in advance.*? 
ent funds are sometimes provided for out of which 
different classes of claims are payable,*® and a par- 
ticular indebtedness of a school district can as a rule 
be paid only out of the fund raised or appropriated 
for that purpose;*® the fact that a claim so payable 


A school corpo- 
Differ- 


45. Grennan v. Carson, 25 Okl. 730, 
107 P 925 (board of education under 
Comp. L. (1909) §§ 8009, 8011, 8016 
and St. (1873) § 5854). 


46. Warren v. Sanger Independent 
School Dist., (Tex. Commn. A.) 288 
SW 159. 


{a] Thus (1) the act of the school 
trustees in disbursing current school 
funds, in payment of a debt covering 
a deficiency in the previous year, is 
improper (Warren vy. Sanger Inde- 
pendent School Dist., (Tex. Commn. 
A.) 288 SW 159), (2) since the crea- 
tion of such a debt is prohibited (see 
supra § 628). 


47. Caldwell v. Bauer, 179 Ind. 146, 
99 NE 117 [writ of error dism 238 U. 
S. 607 mem, 35 SCt 602 mem, 59 L. 
ed. 1486 mem]. 


48. See statutory provisions. 


49. Fla.—Langford v. Odom, 77 
Fla. 282, 81 S 469. 


Ind.—Caldwell v. Bauer, 179 Ind. 
146, 99 NE 117 [writ of error dism 
238 U. S. 607 mem, 35 SCt 602 mem, 
59 L. ed. 1486 mem]. 


La.—Orleans Parish School Bd. v. 
Murphy, 156 La. 925,101 S 268. 


Mo.—Livesay v. Whitney, 107 Mo. 
A. 475, 81 SW 640; State v. District 
School Bd., 97 Mo. A. 618, 71 SW 701. 


Pa.—In re Salaries Assistant School 
Superintendents, 20 Pa. Dist. 656. 


Ss. C—State v. Smith, 8 S. C. 127 
(holding also that the act of March 
3, 1874, was not repealed by the act of 
March 17, 1874). 


Tex.—McPhail v. Van Zandt Coun- 
ty Tax Collector, (Civ. A.) 280 SW 


260. 
_ ta] Thus work performed by a 
janitor is not “maintenance” of a 


school building so as to warrant pay- 
ment of janitors’ salaries out of fund 
which Const. (1921) art 12 § 16 pro- 
vides shall be used exclusively for 
purpose of “purchasing, constructing, 
repairing and maintaining buildings 
for public school purposes,’ main- 
tenance meaning holding, keeping, or 
preserving them in their existing 
state or condition. Orleans Parish 
School Bd. v. Murphy, 156 La. 925, 
101 S 268. 


[b] Consolidated districts.—The 
funds of one elementary school. dis- 
trict cannot be used to pay the debts 
of another after the consolidation of 
the two. McPhail v. Van Zandt Coun- 
ty Tax Collector, (Tex. Civ. A.) 280 
SW 260. 

[ec] County and school funds.— 


Gen. St. (1906) § 3824 contemplates 
that payment of the purchase price of . 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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is reduced to judgment does not change its char- 
acter so as to require that it shall be satisfied out 
of another fund.®® A debt contracted by a school of- 
ficer which is payable out of the funds coming into his 
hands constitutes a charge upon such funds,°! and 
payment by him of the claim out of such funds, al- 
though made after his term of office has expired, but 


“before the school district or his successor demands 


the funds, extinguishes the claim against the dis- 
trict.°? But where the law has provided for the 
settlement of certain outstanding claims against a 
school fund, the school board cannot be compelled 
to make payment thereof out of funds in its hands.® 
Where special funds are raised and set aside for a 
particular purpose, the general funds of the organ- 
ization cannot be used to pay an indebtedness with- 
in such purpose.®* In the absence of any showing to 
the contrary, it will be presumed that payments of 
public money by school district officers are author- 
ized by the distriet.°5 


Payment of equitable claims. In the absence of 
any statutory instructions thereon, the school dis- 
trict by appropriate action may authorize the pay- 
ment of equitable claims against the district.5¢ Like- 
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wise, a just debt barred by the statute of limita- 
tions may be paid.°* 


In Louisiana provision is made for the payment 
of the debts of prior years reduced to judgment out 
of the surplus required to be created out of the rev- 
enues of the year.*® 


[§ 669] 7. Accounts, Reports, and Statements of 
Officers—a. In General. In a number of jurisdic- 
tions there are statutes requiring the officers having 
the management of school funds to make, pub- 
lish, or file reports or statements of their accounts.*? 
Compliance with the requirements of such statutes 
has been held to be mandatory®® so that where de- 
tailed particulars are required®t a statement con- 
taining mere general summaries is insufficient.°? 


[§ 670] b. Accounting, Credit, and Settlement.®* 
The school officers in control of the moneys of the 
organization are held accountable only for such mon- 
ey as has actually come into their hands.*¢* Funds 
deposited by an officer with a fiscal agent must be 
accounted for.®® They will be allowed credits only 
for such items as they have legally disbursed,®® and 
for funds which the officers have paid out unlaw- 


realty to be used for the erection of 
school buildings, and payment of 
debts contracted for such purpose 
shall be made from the school funds 
and not from the general county 
funds, in view of sections 341, 343, 
347. Langford v. Odom, 77 Fla. 282, 
81 S 469 (statute constitutional). 


‘ Use of particular funds see supra 
661. 


50. State v. District School Bd., 
97 Mo. A. 613, 71 SW 701. 


51. Barrett v. Bow School Dist. No. 
2, 3t N: i. 445; 


52. Barrett v. Bow School Dist. No. 
2, supra. 


53. Offut v. Acheverra, 24 La. Ann. 
93). 


fa] Illustration.—Where the law 
provides for the settlement of out- 
standing claims against a school fund, 
bearing date prior to the appointment 
of a school board, a suit cannot be 
maintained against the board to com- 
pel payment out of the funds in their 
hands, the disposition of which has 
been regulated by law. Offut v. 
Acheverra, 24 La. Ann. 93. 


54. Cleveland School Furniture Co. 
v. Greenville, 146 Ala. 559, 41 S 862. 


[a] Thus, where by statute bonds 
for building and furnishing school- 
houses were to issue, and all school 
funds were to be kept separate from 
the city funds, a note by the city 
binding its general funds for a debt 
for school furniture is invalid since 
funds from the bond issue alone are 
subject to the school debt for furni- 
ture. Cleveland School Furniture Co. 
v. Greenville, 146 Ala. 559, 41 S 862. 


55. Brock ’'v. Bruce, 59 Vt. 313, 10 
A 93 (holding that payments for the 
repairs of a schoolhouse are presumed 
to be authorized by the district). 


56. Stockdale v. Wayland School- 
Dist. No. 2, 47 Mich. 226, 10 NW 349. 


[a] Extra work in construction of 
building.—In the absence of statute 
forbidding it, and of statute requiring 
contract to be let to lowest bidder 
(Award to lowest bidder see supra § 
532), the district may pay a claim for 
extra work in the construction of a 
building. Stockdale v. Wayland 
School-Dist. No. 2, 47 Mich. 226, 10 


NW 349. 


57. Hartford School Dist. v. Hart- 
Lord ponect Dist. No. 13, 69 Vt. 147, 37 
A 252. 


58. U.S. v. Orleans Parish Public 
Schools, 229 Fed. 1, 148 CCA 303 (La. 
Act (1912) No. 2 § 68). 


[a] Judgment of predecessor or- 
ganization is one that must be paid 
out of the surplus, the identity of the 
organization not being affected by a 
change of name. U. S. v. Orleans 
Parish Public Schools, 229 Fed. 1, 143 
CCA 308. 


59. See statutory provisions. 


[a] Purpose of statute.—‘It is ap- 
parent from a reading of the statute 
that it was ‘designed for the benefit 
and interest of the citizen taxpayers 
so that they may be informed as to 
whether or not the financial affairs of 
the school district each year have 
been properly and lawfully conducted 
on the part of the board of educa- 
tion.” Crockett v. Carbon County 
School Dist. Bd. of Education, 58 
Wtah, 3035199 2 1585 159. 


60. Crockett v. Carbon County 
School Dist. Bd. of Education, 58 Utah 
303, 199 £58; 


61. See statutory provisions; 
cases infra this note. 


{a] Construction of statute.—Edu- 
eational L. § 276 subds 2, 6, requiring 
a school district trustee’s report. to 
contain the amount of drafts upon the 
supervisor, collector, or treasurer for 
payment of salaries, etc., and the 
amount of the tax levied for purchas- 
ing school sites, etc., contemplates the 
exact statement of the receipts and 
payments by the district, including 
the amount of drafts upon the super- 
visor and collector. Wise v. Bull, 80 
Mise. 205, 141 NYS 917. 


62. Crockett v. Carbon County 
School Dist. Bd. of Education, - 58 
Utah 303,199 BP 158. 


{a] Thus Comp. L. (1917) § 4614, 
requiring the publication of a state- 
ment by the school board showing in 
detail the receipts and expenditures 
of the district is not substantially 
complied with by the publication of a 
statement which contained nothing 
more than general Summaries of the 
receipts and disbursements for the 


and 


year under various headings. Crockett 
v. Carbon County School Dist. Bd. of 
Education, 58 Utah 3038, 199 P 158. 


63. Liability: 
Saraghe generally, see supra §§ 219-- 


For school funds see supra § 220. 
Ons oficial bonds see supra §§ 224— 
oO. 


64. Wise v. Bull, 80 Misc. 205, 141 
NYS: 917. 


{a] Thus in the absence of a show- 
ing that public moneys apportioned to 
a town school district were paid to the 
collector, he was not accountable for 
money retained by the town super- 
visor and disbursed by him upon the 
order of the trustee, pursuant to Edu- 
cational Law, § 275 subds 11, 13. 
Vie v. Bull, 80 Mise. 205, 141 NYS 

iG 

65. In re Gypsy Oil Co., 141 Okl. 
291) Zso) E16 7,692 


“The fact that the treasurer has 
deposited a part of the funds in the 
fiscal agency is no more reason for 
deducting that amount from the bal- 
ance on hand than for deducting 
therefrom the amount deposited in a 
local bank.”” In re Gypsy Oil Co., su- 
pra. 


{a] In arriving at balance, funds 
‘deposited with a fiscal agency to pay 
interest maturing during the next 
fiscal year must be accounted for at 
the end of the fiscal year. In re 
Gypsy Oil Co., 141 Okl. 291, 285 P 67 
(Comp. St. (1921) § 4237). 


66. Searsport School Dist. No. 9 v. 
Deshon, 51 Me. 454; Wolford v. Upper 
pers Tp. School Dist., 46 Pa. Su- 
per. 1. 


[a] Credits not allowed.—A treas- 
urer of a school district will not be 
allowed credit for moneys paid to a 
school director for supplies of coal 
and wood for the district in violation 
of Act March 31, 1860 (P. L. p 382), 
although the vouchers for such sup- 
plies were issued by the officers of the 
school board, if it appears that the 
treasurer had full knowledge that 
such vouchers were issued in pursu- 
ance of an illegal transaction. Wol- 
ford v. Upper Salford Tp. School 
Dist., 46 Pa. Super. 1. 


[b] Right of school agent to retain 
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fully, where knowledge of the illegality can be vis- 
ited upon them, they will be surcharged.*? 


Audit and settlement of accounts. 
sometimes provide for the audit and settlement of 
the accounts of school directors and other district 
officers®* before specified auditors®® at designated 
times,’° reports of such audits to be filed in designat- 
ed places’? at designated times,‘? which must com- 


ply with statutory prerequisites.” 


compelling school officers to produce the books and 
papers necessary for the audit must be followed.*4 


balance appropriated.—In an action 
under Rev. St. c 11 § 54, to recover 
money received by defendant as 
school agent of the district, the agent 
could not retain on account of services 
a balance which by statute was to be 
appropriated to certain specified pur- 
poses, as the statute provides - that 
“moneys not so appropriated by him 
during his term of office’ should be- 
long to the district, and could be re- 
covered of him. Searsport School 
Dist. No. 9 v. Deshon, 51 Me. 454. 


67. In re Chester School Dist., 301 
Pas 2038, 151, A. 8013 Hanover. Tp. 
School Dist.’s Audit, 265 Pa. 457, 108 
A 656; Steinmetz v. Fennessy, 262 Pa. 
75, 104 A 870; Bruce v. Sykesville 
Borough School Dist., 96 Pa. Super. 
346; Wolford v. Upper Salford Tp. 
School Dist., 46 Pa. Super. 1 


[a] Items properly surcharged.— 
(1) Counsel fees and printing expens- 
es of an appeal from an audit of a 
prior year are improperly paid out of 
school moneys warranting a_ sur- 
charge therefor. Bruce v. Sykesville 
Borough School Dist., 96 Pa. Super. 
346. (2) In view of School Code, § 
2613, relating to duties of auditors, 
they may surcharge school directors 
with improper payments made dur- 
ing the fiscal year, although made on 
contracts entered into by such direc- 
tors before the year covered by the 
account. Hanover Tp. School Dist.’s 
Audit, 265 Pa. 157, 108 A 656. 


[b] Statute mandatory.—Pub. L. 
p 427, providing that an order drawn 
for an illegal purpose if paid shall be 
disallowed by the auditors and 
charged against the person voting for 
the order is mandatory and not a 
matter of discretion. In re Chester 
School Dist., 301 Pa. 2038, 151 A 801. 


Personal liahility of officers for 
school funds see supra §§ 220, 221. 


68. See statutory provisions; and 
cases infra this note and infra notes 
69-84. 


[a] Accounts of predecessors.— 
Under act of May 1, 1876, requiring 
school directors to submit a state- 
ment at the close of the school year 
to the proper auditors, and making a 
failure to comply therewith a misde- 
meanor punishable by a fine, the di- 
rectors will not be required, in man- 
‘damus proceedings, to furnish a state- 
ment of the accounts of their prede- 
cessors, where they have delivered up 
the books containing such accounts. 
Baer v. School Directors, 4 Pa. Co. 438. 


{b] Arbitration.—A public corpo- 
ration, such as a school district, may 
submit to arbitration differences aris- 
ing upon settlement with its treas- 
urer. Walnut Dist. Tp. v. Rankin, 70 
Iowa 65, 29 NW 806. 


[ce] Repeal by implication.—The 
Act of 1911 (Pub. L. p 309) is re- 
pealed by so much of Act of 1911 
(Pub. L. p 865) as is in conflict there- 
with, but in so far as the latter pro- 
vides no method for the appointment 
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settlement may 
The statutes 


later time.‘ ® 


The manner of 


of the auditors, the former is still in 


effect as respects such matters. Un- 
iontown School Dist.’s App., 40 Pa. 
Co. 295. 

69. See statutory provisions; and 


cases infra this note. 


[a] Particular officers.—(1) Bor- 
ough auditors. Baer v. School Di- 
rectors, 4 Pa. Co. 43. (2) Township 
auditors. Porter v. Luzerne Dist. 
School, 18 Pa. 144. (3) Moderator and 
assessor. Van Wert v. Adams Tp. 
School Dist. No. 8, 100 Mich. 332, 58 
NW 1119 (Howell St. Ann. 5073 subd 
Oye (4) School board. East, etc., 
Parish School Bd. v. Parkwood, 42 La. 
Ann. 468, 7 S 5387. 


[b] Authority of auditors.—The 
power of the auditor extends to the 
auditing of the accounts of the officers 
or boards holding funds subject to the 
control and management of school 
boards or trustees having statutory 
liability. Lake Tp. School Dist. v. 
Dallas Tp. School Dist., 238 Pa. Dist. 
884 (under Act of May 18, 1911 § 2601 
P.. LL. p.425). 


[c] Auditors must be sworn.—Un- 
own School Dist.’s App., 40 Pa. Co. 


70. See statutory provisions; and 
cases infra this note. 
[a] Where school treasurer’s ac- 


count had not been examined and set- 
tled for number of years by the bor- 
ough auditors, but had been annually 
settled by a committee of the school 
board, the borough auditors elected 
for a certain year could not be com- 
pelled to resettle accounts for former 
years, although such former settle- 
ments may have been informal. Com. 
v. Stofer, 2 Pearson (Pa.) 224. 


71. See statutory provisions. 


72. See statutory provisions. 
73. In re Uniontown School Dist., 
22 Pa. Dist. 828; Uniontown School 


Dist.’s App., 40 Pa. Co, 295. 


[a] Itemized report, not a sum- 
mary, is required. In re Uniontown 
School Dist., 22 Pa. Dist. 828; Union- 
re School Dist.’s App., 40 Pa. Co. 


[b] Audit may cover only period 
covered ky statute.—Uniontown 
School Dist.’s App., 40 Pa. Co, 295. 


74 Maurer v. Brennan, 58 Pa. Su- 
per. 587. 


[a] Jurisdiction of court.—The 
court of common pleas has no juris- 
diction under School Code May 18, 
1911, §§ 2609 and 2611 (P. L. pp 426, 
427), to make an order on the officers 
of a school district to produce the 
books and papers of the district to 
the auditors, if no subpcena has been 
previously issued by the auditors to 
produce such papers and books. The 
remedy provided by the act must be 
strictly pursued, as directed’ by the 
Act of March 21, 1806, § 13 (4 Smith 
L. p 332). Maurer v. Brennan, 58 Pa. 
Super. 587, 


tors or other ruling body.*® 
port as to a particular officer within a designated 
time does not prevent the filing of such report at a 
Under some statutes an audit and set- 
tlement by the proper authority is conclusive upon 
the officers unless appealed from,’* provision being 
made in some of such statutes for the entry of judg- 
ment against an officer upon an audit which surcharg- 
es such officer.7® 


Sa ~ ae 


[§ 670 


Upon refusal of the designated officers to audit the 


be carried to the board of direc- 
Failure to file a re- 


It may be conclusive on the dis- 


[b] Delivery or production of books. 
—The court of common pleas has no 
jurisdiction to order the delivery of 
the papers and books of a school dis- 
trict to the auditors. It can only di- 
rect that the papers and books shall 
be produced by the proper officers of 
the school district to the auditors; 
the custody of the books must remain 
with the school directors. Maurer v. 
Brennan, 58 Pa. Super. 


75. Stephens vy. Dimock, 11 LegInt 
(Pa.) 94 (holding, however, that 
where the treasurer of a school fund, 
being at a meeting of the auditors on 
other business, casually mentioned 
that he was ready to settle his ac- 
counts, and was answered that the 
books showed no charges against him, 
and the same thing occurred twice 
during his term of service of eight 
years, there was no refusal of the au- 
ditors to settle his accounts, justify- 
ing him to carry the settlement past 
them to the board of directors). 


76. In re Manor Tp. School Dist., 
85 Pa. Super. 84. 


[a] Thus, where auditors of a 
school district fail to file in their re- 
port in the court of quarter sessions 
a report of the tax collector’s ac- 
counts, a supplemental report may be 
filed as to such accounts. In re Man- 
or Tp. Schocd Dist., 85 Pa. Super. 84. 


77. Shartzer v. Washington School 
Dist., 90 Pa. 192; Porter v. Luzerne 
Dist. School, 18 Pa. 144; Pequea Tp. 
School Dist. v. Klugh, 24 Pa. Dist. 
bay h ino Code May 18, 1911 [P. L. 
p : 


[a] Certified settlement by the 
township auditors of the account of 
the treasurer of a school district is 
conclusive, if not appealed from. Por- 
v. Luzerne Dist. School, 18 Pa. 


[b] If school treasurer has set-off 
against the district’s demand for mon- 
ey in his hands, the auditors who are 
authorized to settle his accounts are 
the proper tribunal to pass upon it, 
and, if dissatisfied with their decision, 
the right of appeal is open to him; 
and if he does not avail himself of 
this right, he cannot, in an action of 
debt on his bond, go behind the find- 
ing of the auditors. Shartzer  v. 
Washington School Dist., 90 Pa. 192 
(under the Pennsylvania act of May 
21, 1857, § 1. which authorizes bor- 
ough auditors to settle the accounts 
of a school treasurer, with the right 
of appeal therefrom to either party). 


[ec] Where school treasurer ap- 
pears before auditors de facto, and 
submits his accounts to them for ad- 
judication, and takes no appeal there- 
from, he cannot be permitted to show 
that they were not duly elected. 
Shartzer v. Washington School Dist., 
90 Pa. 192. 


Appeat from audit see infra notes 


78. See statutory provisions; 
cases infra this note. 


and 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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trict, if free from fraud or mistake,*® provided the 
district 1s made a party to the settlement.6° Tue 
district is not bound if charges are allowed in the 
settlement in violation of law;*? but where a school 
board has examined and approved the accounts and 
vouchers of its treasurer, and granted a discharge, 
the discharge is conclusive unless procured by 
fraud;*? and in an action by the successor of such 
board to rescind the settlement and discharge, the 
burden is on plaintiff to show fraud.8* <A settlement 
in which no accounts are produced and which is 
never entered on the books of the township is no 
settlement in point of law, and not conclusive on ei- 
ther party. ®# 


Appeal from audit. Appeals from the audit of 
school officers’ accounts are sometimes provided for 
by statute,*®> the right to appeal sometimes being 
given to taxpayers of the district.8¢ In taking such 
an appeal statutory prerequisites must be substan- 
tially complied with.8* On such an appeal the burden 
of establishing the credits to which he is entitled 
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is on the officer appealing,’® and no transactions 
outside of the period covered by the audit are re- 
viewable.®® 


Examination of securities. Some statutes provide 
for an examination by specified officers of district 
securities in possession of the custodian thereof,°° 
the duties of such examining officers being set forth 
in such statutes.®+ 


[§ 671] 8. Warrants, Orders, and Certificates of 
Indebtedness®?—a. In General. A warrant, order, 
or certificate of indebtedness of a school district or 
other local school organization is merely a mode of 
reaching money in the treasury of the organization, 
to be disbursed under authority of law,®* and is 
ordinarily issued for the payment of general school 
debt and expenses,®* and under some statutes may 
be issued for money borrowed to meet such expens- 
es.°°> Such a warrant, order, or certificate 1s an 
anomalous kind of contract.°® It is neither a bill,®” 


[a] Auditor’s report must identify 
officers charged.—In re Allentown 
School Dist., 22 Pa. Dist. 452 (School 
isp May 18) 1911 § 2624 [P.-L ‘p 


_[b] Notice of charge (1) must be 
given to the person to be charged. 
Lake Tp. School Dist. v. Dallas Tp. 
School Dist., 23 Pa. Dist. 884 (School 
Code May 18, 1911 § 2614). (2) Al- 
though auditors gave no formal notice 
to schoo! directors of a surcharge at 
or before filing their report by mail 
or otherwise, as required by School 
Code § 2614, yet, where actual notice 
appeared from the fact that directors 
presented evidence at the hearing and 
were represented by counsel through- 
out the proceedings, they thereby-sub- 
mitted themselves to the court’s ju- 
risdiction, though, had they failed to 
appear, the want of notice to which 
they were entitled would have been 
a valid defense. Hanover Tp. School 
Dist.’s Audit, 265 Pa. 157, 108 A 656. 


[ec] Defect in filing as not depriv- 
ing court of jurisdiction to enter 
judgment.—Where auditors of ac- 
counts of school directors filed their 
report in the court of common pleas, 
and filed a copy with school board, as 
provided by Act May 18, 1911 (P. L. 
p 309), the directors cannot object 
that the court of common pleas was 
without jurisdiction, because the au- 
ditors did not first file their report 
in the court of quarter sessions, as 
provided by Act June 9, 1911 (P. L. p 
865), and notify directors of a sur- 
charge, where directors had actual 
notice of report and surcharge and 
did not object to jurisdiction of the 
court until after their appearance in 
the common pleas and a trial on the 
merits, and where auditor’s action 
did not harm them nor deprive them 
of any technical rights. Hanover Tp. 
School Dist,’s Audit, 265 Pa. 157, 108 
A 656. 


[dad] Review.—On appeal from judg- 
ment of surcharge of school directors 
for paying teachers salaries in excess 
of those fixed, facts found by the low- 
er court are not reviewable, as in view 
of Act May 3; 1909 (PB. L. p 392), ,an 
appeal lies only from legal conclu- 
sions in such a case. Steinmetz v. 
Fennessy, 262 Pa. 75, 104 A 870. 


79. Sioux City Independent School 
Dist. v. Hubbard, 110 Iowa 58, 81 NW 
241, 80 AmSR 271. 


80. Shippen Tp. School Dist. v. 
Cameron County, 3 Pa. Co. 15. 


[a] Settlements of treasurer’s ac- 


counts by county auditors, allowing a 
special or other commission out of 
moneys collected for a school district, 
are not binding on the district, it not 
being a party to the settlement. Ship- 
pen Tp. School Dist. v. Cameron Coun- 
tyn. 3 abaseCo.glba 


81. Union Parish School 
Trimble, 33 La. Ann. 1073. 


82. East Feliciana Parish School- 
. Packwood, 42 La. Ann. 468, 7 


Bavaw. 


East Feliciana Parish School- 
. Packwood, supra. 


‘Stephens v. Dimock, 11 LegInt 
94. 


See statutory provisions. 


86. Taxpayers’ suits generally see 
infra §§ 895-920. 


87. Winters’ App., 262 Pa. 322, 105 
A 293. 


[a] Appeal bond.—A taxpayer, 
whose original bond or recognizance 
on appeal from report of auditors of 
school district, although filed in time, 
was defective in form, but substan- 
tially complied with Act May 21, 1913 
(P. L. p 288), and which had been 
approved by court, should be permit- 
ted to file an amended bond after the 
time for taking an appeal, where the 
statute fails to fix a definite time for 
filing of bond. Winters’ App., 262 Pa. 
322, 105 A 293, 


88. Bruce v. Sykesville Borough 
School Dist., 96 Pa. Super. 346 (St. 
[1920] §§ 17482, 17483); Clark v. Low- 
er Providence Tp. School Dist., 53 Pa. 
Super. 5. 


[a] Proof of credits.—It is not 
necessary to produce an order issued 
by a board of school directors to the 
treasurer for the amount of his com- 
missions, if it appears that the town- 
ship auditors, with the approval of 
the directors who were present at the 
audit, stated the treasurer’s account, 
and, after calculating the amount of 
his commissions, allowed it as a cred- 
it. Clark v. Lower Providence Tp. 
School Dist., 53 Pa. Super. 5 


89. Bruce v. Sykesville 
Dist., 96 Pa. Super. 346. 


[a] Thus (1) the payment of in- 
terest on a note is not properly a sur- 
charge against school directors under 
evidence showing that the indebted- 
ness was incurred before the fiscal 
year subject to audit. Bruce v. 
Sykesville School Dist., 95 Pa. Super, 


School 


346. (2) A school director’s failure to 
collect taxes in previous years, thus 
necessitating borrowing of money, is 
not properly before court on appeal 
from audit. Bruce v. Sykesville 
School Dist., supra. 


90. See statutory provisions. 


[a] Purpose of statute.—The stat- 
ute defining the duties of the board of 
trustees of schools as to the exami- 
nation of notes, mortgages, securities, 
etc., of the township treasurer, impos- 
es a duty for the purpose of preserv- 
ing the school funds for the benefit of 
the public schools and not to protect 
those who may choose to become 
bondsmen for the school treasurer. 
Robbins v. Scarborough, 181 Ill. A. 58. 


91. See statutory provisions. 


[a] Extent of power.—The statute 
defining the duties of the board of 
trustees of schools to examine the 
notes, mortgages securities, etc., of 
the school treasurer, gives discretion 
to the board of trustees to carry, such 
examinations to such an extent “as 
may seem to said board necessary.” 
Robbins v..Scarborough, 181 Ill. A. 58 
(Hurd St. [1908] c 122 par 9). 


92. Cross references: 


Acceptance of order by contractor on 
district to pay claims of material- 
men as acceptance of work see su- 
pra § 595 note 94. 


Mandamus to compel issue see Manda- 
mus §§ 406, 407. 


Orders for payment of teachers’ sal- 
aries see infra §§ 386, 387. 


School warrants as subject of forgery 
see Forgery § 38 note 30 [b] 

Warrant as negotiable instrument see 
infra § 678. 


93. Northumberland First Nat. 
Bank v. Rush School Dist., *81 Pa. 
307; Livingston vy. South Middleton 
Tp. School Bda., 15 “Pa. Super: -358* 
Central School Supply House v. South 
Middleton Tp. School Bd., 9 Pa. Super. 
110; Gallatin Bank v. Baber, 6 Lea 
(Tenn.) 273. 


94. Gray v. Peoria Bd. of School 
Inspectors, 231 Ill. 63, 883 NE 95. 


95. Gray v. Peoria Bd. of School 
Inspectors, supra. 

Power to borrow generally see su- 
pra § 651. 

96. Mitchelltree School Tp. v. Car- 
nahan, 42 Ind. A. 473, 84 NE 520. 


97. Gallatin Bank y. Baber, 6 Lea 
(Tenn.) 273. 
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promissory note,®® check,®® nor contract;! neither is 
it a liquidated and settled account? nor a satisfaction 
of the indebtedness for which it is given.’ 
alone, it creates no liability against the school dis- 
trict or township,* but it is evidence of an existing 


indebtedness.® 
Funding indebtedness.® 


98. Mitchelltree School Tp. v. Car- 
nahan, 42 Ind. A. 473, 84 NE 520; Gal- 
ean Bank y. Baber, 6 Lea (Tenn.) 

%. 


“It is not a promissory note in any 
sense of the word.” Mitchelltree 
School Tp. v. Carnahan; 42 Ind. A. 
473, 84 NE 520, 522. 


99. Gallatin Bank v. Baber, 6 Lea 
(Tenn. 273,275. 


1. Gallatin Bank v. Baber, 
2. Gallatin Bank v. Baber, supra. 
3. Gallatin Bank v. Baber, supra. 


“Whether the county can be sued 
upon these orders or not, it is certain 
that it may be sued on the original 
consideration for which they are giv- 
en.” Gallatin Bank v. Baber, supra. 


4  Mitchelltree School Tp. v. Car- 
nahan, 42 Ind. A. 478, 84 NE 520; Car- 
bon County School Dist. No. 3. v. 
Western Tube Co., 5 Wyo. 185, 38 P 
922 (holding that the issuance of a 
warrant by a school district in pay- 
ment for property purchased is not 
the incurring of a debt, but the debt 
is incurred at the date of the pur- 
chase). 


Warrant as debt within constitu- 
tional limitations on amount see su- 
pra § 6387 note 98. 


5. Commercial Nat. Bank v. Wyan- 
dotte County School Dist. 17, 102 Kan. 
98, 169 P 202. 


Construction and operation general- 
ly see infra §§ 676, 677.° 


6 Funding: ‘ 
Bonds see infra § 697 note 44, 
Warrant indebtedness see infra § 684. 


7. See statutory provisions. 


[a] Constitutionality of statute. 
(1) Act (1928) No. 18 (Extra Sess.) 
permitting state subdivisions, includ- 
ing school boards, to fund indebted- 
ness by isSuing interest-bearing cer- 
tificates is not violative of Const. 
(1921) art 14 (b), (g), providing a 
method of funding specified indebted- 
ness, the latter not being an exclusive 
method, and in any event would not 
permit the funding of the general in- 
debtedness provided for in the statute 
(Assumption Parish School Bd. v, Na- 
poleonville Bank, 168 La. 1118, 123 S 
802), (2) nor is it void as authorizing 
incurring debt without an election 
<Assumption Parish School Bd, v. Na- 
poleonville Bank, supra). (3) Neces- 
sity for election see supra §§ 641-645. 


[b] Applicability of constitutional 
restrictions.—The funding of the gen- 
eral indebtedness of the district is not 
prohibited by a constitutional provi- 
sion for the funding of specified in- 
debtedness after an election. As- 
sumption Parish School Bd. v. Napo- 
leonville, 168 La. 1118, 123 S 802 
(Const. [1924] art 14 § 14 [g]). 


8. Municipal warrants generally 
see Municipal Corporations §§ 4126- 
4140. 


9. Mincer v. Reno County School 
Dist. No. 31, 27 Kan. 253; Cussewago 
Tp. School Dist. v. Ellsworth, 24 Pa. 
Dist. 645; State v. Milquet, 180 Wis. 
109, 192 NW 392; Doyle v. Gill, 59 


supra. 


By statute in some juris- 
dictions interest-bearing certificates may be issued 
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district.* 
Standing 


(1) In General. 


[§§ 671-672 


to fund the outstanding general indebtedness of the 


[§ 672] b. Issuance, Requisites, and Validity’— 


To be valid, a school warrant, order, 


or certificate of indebtedness must be properly au- 


thorized,® and must be issued in payment of a valid 


Wis. 518, 18 NW 517; Stephens v. 
Ae Battleford School Dist., 1 Sask. 
. 506. 


[a] MTllustrations.—(1) A _ school- 
district order signed by a director and 
clerk, the former of whom had for- 
feited his position for failing to qual- 
ify in time, and which was never au- 
thorized or allowed by the board, is 
invalid. Mincer v. Reno County 
School Dist. No. 31, 27 Kan. 253. (2) 
Where authority to provide fuel for 
schoolhouses is conferred on the dis- 
trict board, an order signed by the 
elerk and district director without 
any action being taken by the board 
need not be paid by the treasurer. 
Doyle v. Gill, 59 Wis. 518, 18 NW 517. 
(3) Under St. (1921) § 40.24, author- 
izing the clerk of a school district to 
draw orders on the treasury to pay 
the wages of a teacher, and section 
40.18, providing that a director shall 
countersign all orders legally drawn 
by the clerk upon the treasury, an 
order to pay for transportation of the 
children to another district, as au- 
thorized by the meeting of the district 
at which the schools within the dis- 
trict were suspended, is not valid un- 
less it was issued by direction of the 
school district board as required by 
section 40.24, though drawn by the 
clerk and countersigned by a director, 
State v. Milquet, 180 Wis. 109, 192 
NW 392. 


10. Ark.—Springfield Furniture Co. 
v. Faulkner County School Dist. No. 
4, 67 Ark. 236, 54 SW 217. 


Colo.—Merrill v. Barr, 73 Colo. 87, 
213 P 576. 


Dak.—Farmers’, etc., Nat. Bank v. 
School Dist. No. 58, 6 Dak. 255, 42 
NW 767. 


Ind.—Elkhart First Nat. Bank v. 
Osborne, 18 Ind. A. 442, 48 NE 256. 


Iowa.—Monticello Bank v. Coffin’s 
Paeee Dist. Tp., 51 Iowa 350, 1 NW 


Minn.—Currie v. Murray County 
School Dist, No. 26, 35 Minn. 1638, 27 
NW 922. 


Nebr.—Dixon County School Dist. 
No. 2 v. Stough, 4 Nebr. 357. 


Okl.—Edwards v. Cotton County 
School Dist... No. 2,217 Ok 269, 235 
P 611; Kellogg v. Comanche County 
ee hool Dist. No. 10, 18 Okl. 285, 74 P 


Wash.—Sorenson Perkins, 72 


Wash. 16, 129 P 577. 


Wyo.—Carbon County School Dist. 
No. 3,v. Western Tube Co., 5 Wyo. 
PSS esis O22. 


[a] Thus, (1) under Wilson St. 
Rev. & Annot. (1903) § 6184, to ren- 
der legal warrants issued in payment 
of a contract for building a school- 
house, it was necessary to have a dis- 
trict meeting by the qualified electors 
and an agreement on the house to be 
built. Idwards v. Cotton County 
School Dist. No. 2, 117 Okl. 269, 235 
P 611 Qegality of warrants under the 
statute fixing limit of indebtedness at 
four per cent of taxable property, not 
depending on whether the property 
had been assessed prior to the con- 
tract). (2) The officers of a school- 


Vv. 


authorized indebtedness,?° or for a proper consider- 
ation,‘ and without fraud on the part of the board 


district have no power under St. 
(1893) c 73 art 6, as amended by L. 
(1895) c 7 art 2, to issue bonds, ex- 
cept in the manner provided thereby, 
and they cannot circumvent the stat- 
ute by issuing warrants and selling 
them and investing the proceeds. 
Kellogg v. Comanche County School 
Dist] INOW 0, ol3tOkh 6235, 4b aelOr 


[b] Ultra vires (1) may be plead- | 
ed by the district to an action on war- 
rants issued for the purchase of a 
school site by the district board with- 
out authority. Farmers’, etc., Nat. 
Bank v. School Dist. No. 53, 6 Dak. 
255, 42 NW 767. (2) Power to pur- 
chase school site see supra § 435 et 
seq. 


{c] High school purposes.—In view 
of Rev. St. (1908) § 5925. subd 2, au- 
thorizing school boards of all classes 
of districts to fix a course of study, 
and the kind of text-books to be used, 
section 5991, providing for the exam- 
ination of applicants to teach in a 
school of high grade, and section 6010, 
authorizing them to provide for in- 
struction in foreign languages, etc., 
warrants issued by the board of a 
third-class district for “high school 
purposes” are not invalid, although 
section 5926 authorizes only the 
boards of first and second class dis- 
tricts to establish “separate high 
schools,” the board being authorized 
to order the teaching of whatever 
subjects it sees fit, whether taught in 
high schools, colleges, or elsewhere. 


ae Ve Barr.) 73 "Colo. 18%, e2ioae 
{d] Warrant held valid.—(1) A 


warrant issued to pay for land ac- 
quired for the erection and construc- 
tion of a gymnasium and playground 
is valid. Sorenson y. Perkins, 72 
Wash. 16, 129 P 577. (2) A warrant 
issued to pay for a mathematical 
chart is valid as for an authorized 
purpose. Chase County School Dist. 
No. 17 v. Swayze, 29 Kan. 211 (appa- 
ratus under L. [1876] art 4 8§ 4, 7). 
(3) Power to incur indebtedness gen- 
erally see supra §§ 624-650. 


fe] Debt contracted by directors 
acting without authority of a meeting 
as required invalidates a warrant is- 
sued to pay therefor. Springfield 
Furniture Co. v. Faulkner County 
School Dist. No. 4, 67 Ark. 236, 54 
SW 217. 


Purposes for which indebtedness 
may be incurred see supra § 625. 


11. Davis v. Steuben School Tp., 
19 Ind. A. 694, 50 NE 1; Byerts v. 
Rose Grove Dist. Tp., 77 Iowa 37, 41 
NW 478, 14 AmSR 264; Wesley Dist. 
Vv, Algona) Dist. (ip.,-52, Lowa, Losses 
NW 1048; Lafebre v. Superior Bd. of 
Education, 81 Wis. 660, 51 NW 952. 


[a] Settlement of claim between a 
school district and a claimant is a 
good consideration for an order of the 
district to pay a sum of money, agreed 
in the settlement to be paid in satis- 
faction of the claim. Everts v. Rose 
Grove Dist. Tp., 77 Iowa 37, 41 NW 
478, 14 AmSR 264, 


[b] Collection of delinquent taxes. 
—A warrant issued by one school dis- 
trict to another in consideration of 


For later cases, developments and changes in the law see Annotations, same title and sectionnumber, ° 


§ 672] 


or officers issuing it.1? 


tion of the aforesaid are void.?® 


invalid,?® although the warrant is 


an agreement by the latter that the 
former should collect taxes due and 
delinquent upon territory transferred 
from the former to the latter is sup- 
ported by a sufficient consideration. 
Wesley Dist. v. Algona Dist. Tp., 52 
Iowa 153, 2 NW 1048. 


12. Shakespear v. Smith, 77 Cal. 
638, 20 P 294, 11 AmSR 327; Davis v. 
Steuben School Tp5~ Lo Ind. A. 694, 
50 NE 1; Harrison v. Davis, 81 vate 
309, 70 A 567. 


{a] Adverse interest.—(1) School 
commissioners cannot draw a warrant 
payable to one of their number for the 
aggregate sum of a number of claims 
examined and allowed by them, and 
receive the money thereon from the 
treasurer with which to pay such 
elaims. Harrison v. Davis, 81 Vt. 309, 
70 A 567. (2) An order for the pay- 
ment of school funds drawn with the 
eoncurrence of two only of the three 
trustees of the school district, one of 
whom is interested in it is void. 
Shakespear v, Smith, 77 Cal. 638, 20 
P2294, 11 AmSR 327. (3) Interest of 
officers in contracts of district gener- 
ally see supra § 515 


13. Miller v. White River School 
Tp., 101 Ind. 503; State v. Lawrence, 
178 Mo. 350, 77 SW 497; Amort v. 
School Dist. No. 80, 48 Or. 522, 87 P 


761; Rochford v. Lyman County 
School Dist. No. 6, 19 S. D. 4385, 103 
NW 763. 

[a] ApPlicability of statute.—The 


certificate of a school township trus- 
tee for necessary supplies binds the 
corporation and is not rendered in- 
valid by the trustee’s failure to com- 
ply with Rev. St. (1881) §§ 6006, 6007, 
which do not apply to such an indebt- 


edness. Miller v.’ White River School 
Tp., 101 Ind. 503. 
{b] Board meeting.—(1) A school 


warrant issued in violation of a stat- 
ute which declares that no contract 
binding on the school district shall 
be made in any case except by the 
school board or board of education, 
acting as such at a regular meeting or 
regularly called special meeting, ex- 
cepting contracts for the employment 
of teachers, is void. Rochford v. Ly- 
man County School Dist. No. 6, 19 S. 
D. 435, 108 NW 768. (2) Under Rev. 
St. (1899) § 9761, in order to issue a 
binding warrant ‘for the purchase of 
books, the school directors must meet 
asa board, with a clerk to record the 
proceedings, and as a body make the 
purcha se and order the warrant drawn 
in conformity to statute. State v. 
Lawrence, 178 Mo. 350, 77 SW 497. 
(3) District meetings generally see 
supra §§ 226-243. 


Formal requisites see infra § 675. 


14. Dak.—Farmers’, etc., Nat. Bank 
v. School Dist. No. 53, 6 Dak. 255, 42 
NW 767. 


Ind.—Angola Brick, etc., Co. v. Mill- 
[56 C. J.—36] 


There must also be a com- 
pliance with all the requirements of the statute under 
which the warrant or order is issued,t* as that it 
must be for an amount within the constitutional or 
statutory limitation of indebtedness,* or within 
the amount authorized to be expended for the pur- 
pose for which it is drawn,’® and warrants in viola- 
Under some stat- 
utes a school warrant cannot be issued for a claim, 
until the claim has been audited and allowed or ap- 
proved by the proper authorities.+? 
in the warrant for the payment of attorney’s fees in 
the event a suit for collection becomes necessary is 
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A provision 


not thereby in- 


grove School Tp:., 73 Ind, A. 557, 127 
NE 855. 


Iowa.—Holst v. Consolidated Inde- 
pendent School Dist., 203 Iowa 288, 
211 NW 398 (debt limit not exceed- 
ed); Farmers’ Sav. Bank v. Farming- 
ton Independent School Dist., 122 
Iowa 99, 97 NW 988; Austin v. Colony 
Dist. Tp., 51 Iowa 102, 49 NW 1051. 


Okl.—Van Arsdale-Osborne Broker- 
age Co. v. Comanche County School 
Dist) NOG. LOK 233s Scie sos 
Caddo County School Dist. No. 89 v. 
Arsdale, 63 Okl. 82, 162 P 741. 


Or.—Amort v. School Dist. No. 80, 
48 Or.) 5225187 P76. 


Wyo.—Carbon County School Dist. 
No.3 Be a) Tube Co., 5 Wyo. 185, 


[a] Necessity of record.—The 
failure of the records of a school 
meeting, incurring an indebtedness for 
the erection of a school building, and 
issuing warrants therefor, to show 
that the indebtedness incurred does 
not exceed fifty per cent of the tax- 
able property of the district, is not 
fatal to the proceedings, as that is a 
matter to be determined from the as- 
sessment. Amort v. School Dist. No. 
80, 48 Or. 522, 87 P 761. 


Limitation on indebtedness see su- 
pra §§ 626-638. 


15. Edinburgh American Land, 
ete., Co. v. Mitchell, 1 S. D. 5938, 48 
IN. 13 


16. Angola Brick, etc., Co. v. Mill- 
grove School Tp., 73 Ind. A. 557, 127 
NE 855; Van Arsdale-Osborne Bro- 
kerage Co. v. Comanche County 
School Dist. No. 16, 77 Okl. 233, 188 
i Nai ew Oe lol County School Dist. No. 
Seas Van Arsdale, 63 Okl. 82, 162 P 


17. Ind.—Mitcheltree School Tp. 
v. Carnahan, 42 Ind. A. 473, 84 NE 
520. 


Miss.—Tunica County v. Rhodes, 
85 Miss. 500, 37 S 1005. 


N. Y.—Peo. v. Craig, 232 N. Y. 125, 
1383 NE 419. 


Wis.—State v. Milquet, 180 Wis. 


109, 192 NW 3892; Doyle v. Gill, 59 
Wis. 518, 18 NW 517. 
No. 3 v. Western Tube Co., 5 Wyo. 


185, 38 P 922. 


[a] Necessity for record.—Under 
Rev. St. (1899) § 546, authorizing the 
trustees of a school district to allow 
all just claims against the district, 
and draw orders for all demands thus 
audited upon the district treasurer, a 
warrant regularly drawn, in pursu- 
ance of a vote to issue warrants to 
pay a valid indebtedness is not ren- 
dered invalid by reason of the fact 
that the minutes of the board contains 


validated as to the principal sum.1® 
is drawn in favor of an officer of the board does not 
make it void?® without proof that it was drawn for 
an improper purpose.*? 
school warrant has become lost, in order to obtain 
a warrant drawn pursuant to such order it must be 
shown not only that the order had existed, but also 
what its contents were.”? 


After division of district.?* 
mitting the division of school funds after a division 
of the district only after outstanding debts of the 
original district have been provided for,?* warrants 
drawn after the division of the district against funds 
thereof as it existed before the division for an in- 
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That an order 


Where an order for a 


Under a statute per- 


no records of the presentation of the 
claim, its audit and allowance, or of 
an order for the issuance of the war- 
rant. Carbon County School Dist. No. 
3 v. Western Tube Co., 5 Wyo. 185, 
38 P 922. 


[b] Acceptance of quality and 
quantity of wood delivered to district 
is a condition precedent to the issu- 
ance of a warrant in payment. Doyle 
v. Gill, 59 Wis. 518, 18 NW 517. 


[ec] Particular officers.—Under Ed- 
ucation L. § 880, inhibiting the city 
treasurer from paying out funds cred- 
ited to the board of education, ex- 
cept on audit of such board and the 


comptroller’s countersignature, the 
comptroller, if the requisition from 
the board of education embraces 


charges against the education fund, 
must draw the necessary warrant, 
and has no power to audit. Peo. v. 
Craig, 232 N. Y. 125, 183 NE 419 (sec- 
tion 877 subds 7 and 8, providing 
that, if the board’s estimate exceeds 
four and nine-tenths mills on the 
dollar of assessed valuation of prop- 
erty in thé city such excess shall 
be subject to such action by the 
board of estimate and apportionment, 
the board of aldermen, and the may- 
or, as that taken on departmental 
estimates, being applicable only to 
the procedure to be adopted by the 
board in the disbursement of its 
funds). A 


Presentation of claims generally see 
infra §§ 921-927. 


18. Merchants’ Nat. Bank v. Dela- 
ware School Tp., 185 Ind. 658, 114 NE 
450. 

19. Merchants’ Nat. Bank y. Dela- 
ware School Tp., supra. 

20. Ruger v. Brule School, 139 Wis. 
144, 120 NW 853; Rogers-Ruger Co. 


v. Brule School, 139 Wis. 135, 120 NW 
849. 


[a] Reason for rule.—It cannot be 
said what orders drawn by a school 
board in favor of its secretary and its 
president were void, it not appearing 
definitely for what they were drawn, 
and it not appearing what, if any, of 
them covered salaries to which they 
might be entitled. Ruger v. Brule 
School, 139 Wis. 144, 120 NW _ 853; 
Rogers-Ruger Co. v. Brule School, 139 
Wis. 135, 120 NW 849. 


21. Ruger v. Brule School, 139 Wis. 
144, 120 NW 8538; Rogers-Ruger Co. 
v. Brule School, 139 Wis. 135, 120 NW 
849. 


22. Tunica County v. Rhodes, 85 
Miss. 500, 37 S 1005. 

23. Alteration of districts see su- 
pra § 48 et seq. 


24. Adjustment of assets and lia- 
bilities on alteration of district see 
supra §§ 113-126. 
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debtedness contracted prior thereto is valid.?® 


Validating warrants. Statutes have been some- 
times enacted curing warrants otherwise invalid,”® 
such acts being construed strictly where their pro- 
visions work other than equitable results.27 Where 
a warrant is issued without authority, recovery may 
nevertheless be had thereon if the indebtedness for 
which it was issued is subsequently ratified and the 
benefits for which the warrant was issued retained.?® 
On the other hand, a warrant that is illegal and void 
in its inception for want of power to issue in any 
event cannot be ratified.?9 


[§ 673] (2) Power and Duty To Issue in General. 
The power and duty of ordering, drawing, signing, or 
paying school warrants or orders is usually vested 
by statute in certain specified boards or officers,®° 
under which statutes it is held to be the imperative 
duty of the proper officer to draw or sign warrants 
when properly requested or presented;*+ and if he 
improperly refuses to do so a writ of mandamus will 


25. Merrill v. Barr, 73 Colo. 87, 213 
P 576 (Rev. St. [1908] § 5912). 


26. See statutory provisions; 
cases infra this note, 


directors. 


and 
[b] 
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[1917] §§ 1192, 4060). 
Miller v. ‘Alsbaugh, 
A.) 2 SW (2d) 208. 


In New Jersey it is the city 


[§§ 672-674 


lie at the instance of one showing himself entitled 
to such warrant or order, to compel its issuance.** 
Warrants drawn by de facto officers charged with 
that duty are valid.2* On the other hand, warrants 
drawn by the officers of a school distriet organized 
contrary to law so that it has no de facto existence** 
are invalid.*®> Where the power to draw such war- 
rants or orders is vested in.a particular board, it 
is a personal trust which cannot be delegated by 
such board to one of their number, but must be ex- 
ecuted in person by each and all;*° and so, follow- 
ing the general rule that boards must act as a body 
and not as individuals in the making of contracts,?? 
a warrant issued by an officer pursuant to an agree- 
ment entered into by the members of the board as 
individuals is invalid.?® 


[§ 674] (3) Necessity for Existence of Funds. 
Unless otherwise provided by statute?® warrants 
may be issued without there being any money on 
hand to pay them,*°® and the warrants issued are not 


(4) Board of 


Ou his warrant for school funds, where 
Oo. 


the law does not require him but the 
board of school commissioners to 
draw such a warrant, especially where 


[a] Constitutionality.—Acts (1911) 
e 45, making valid obligations, etce., 
of township trustees and advisory 
boards and warrants issued in good 
faith in payment therefor, and au- 
thorizing payment thereof, properly 
construed, is constitutional. Mer- 
chants’ Nat. Bank v. Delaware School 
Tp., 185 Ind. 658, 114 NE 450. 


27. Merchants’ Nat. Bank v. Dela- 
ware School Tp., supra. 


[a] Construction of statute.—Acts 
(1911) c 45, validating warrants is- 
sued in good faith in* payment of 
debts, do not render a school town- 
ship liable on warrants issued by a 
trustee, without lawful authority to 
procure a loan, to supply a deficit in 
school funds caused by his appropria- 
tion therefrom to the use of a part- 
nership composed of himself and a 
member of the advisory board. Mer- 
chants’ Nat. Bank v. Delaware School 
Tp., 185 Ind. 658, 114 NE 450. 


28. Johnson v. Cedar School Corp., 
117 Iowa 319, 90 NW 713; Citizens’ 
State Bank v. Butler County School 
Dist. No. 115, 124 Kan. 300, 259 P 796 
(evidence sufficient to show ratifica- 
tion justifying judgment). 


[a] Defeat of motion not to ac- 
cept supplies.—Where a majority of 
the school-board of a township con- 
tract for certain school supplies, and 
at the next meeting of the board a 
motion not to accept the supplies is 
defeated, it is a confirmation and ap- 
proval of the order. Johnson vy. Ce- 
dar School Corp., 117 Iowa 319, 90 NW 
YOlR® 


Ratification of indebtedness gener- 
ally see supra § 649. 


29. Glidden v. Hopkins, 47 Ill. 525. 
30. See statutory provisions; and 
cases infra this note. 


[a] Particular boards or officers.— 
(1) Board of school inspectors. Gray 
v. Peoria School Inspectors, 231 Ill. 
63, 838 NE 95 (under Hurd Rev. St. 
(1905] c 146a § 2). (2) Board of 
school directors. Tunica County v. 
Rhodes, 85 Miss. 500, 37 S 1005. (3) 
School directors. State v. Hart, 106 
Tenn. 269, 61->SW 780; Farmer v. 
Haley, 100 Wats Ope Lo: A 12 (in view 
of L. [1921] No. 103 par 4, Gen. L. 


council that orders a warrant to be 
drawn on the city treasurer to be 
signed by the city comptroller upon 
proper request by the board of edu- 
cation. Pub.:-L. (1854) p 88 and 
amendment Pub. L. (1874) p 246. 
Rose v. Hufty, 63 N. J. L. 195, 42 A 
836. 


{e] In Rhode Island the commis- 
sioner of public schools has no au- 
thority to draw an order on the town 
treasurer, but must certify his deci- 
sion to the town committee request- 
ing them to draw the order. Randall 
v. Wetherell, 2 R. I. 120. 


[d] Thus the power of a school 
board or the executive committee act- 
ing asa school board, under St. (1898) 
§ 518 et seq to create obligations 
against the district and to audit 
claims and to control the issuing of 
the orders, carries with it the duty 
to do this where the interest of the 
public is concerned. Ruger v. Brule 
School, 139 Wis. 144, 120 NW 853; 
Rogers-Ruger Co. v. Brule School, 139 
Wis. 135, 120 NW 849. 


31. Faulk v. McCartney, 42 Kan. 
695, 22 P 712; Fleischmann v, Graves, 
118 Misc. 214, 193 NYS 816 [aff 202 
App. Div. 825 mem, 194 NYS 934 mem 
(aff 235 N. Y. 84, 138 NB 745) 1]; Farm- 
er’ v. Haley, 100 Vt. 75, 185 A. 12° 


[a] Thus, where the employment 
of counsel by a city board of educa- 
tion was regularly made, and bills for 
their services were presented in due 
form pursuant to a duly adopted res- 
olution, and there were sufficient 
funds in the appropriation for the 
board not required for other specified 
purposes, it could draw an order on 
the city treasurer for their services, 
and it was the duty of the commis- 
sioner of finance and accounts to 
countersign the same pursuant to sec- 
tion 880 subd 3 without question. 
Fleischmann v.. Graves, 118 Misc. 214, 
1983 NYS 816 [aff 202 App. Div. 825 
mem, 194 NYS 934 mem (aff 235 N. 
Y. 84, 188 NE 745)]. 


32. Peo. v. Bender, 36 Mich. 195 (to 
compel countersigning); State v. Cin- 
cinnati, 19 Oh. 178; Randall v. Weth- 
erell, 2° R. I. 120; Ex p. Florence 
School, 43 S. C. 11, 20 SE 794. 

[a] Mandamus should not issue to 
compel a school commissioner to draw 


it is doubtful whether he is required 
even to countersign such warrant. 
Ex p. Florence School, 43 S. C. 11, 20 
SE 794. 


Mandamus to compel issuance of 
warrants generally see Mandamus § 
406 et seq. 


33. Pierce v. Edington, 38 Ark. 150; 
Miahle v. Fournet, 13 La. Ann. 607; 
pa” v. Hart, 106 Tenn. 269, 61 SW 


[a] Thus, where the election of 
school directors in a school district 
is premature and illegal, as being 
held in May instead of August, a war- 
rant drawn in July by the old direc- 
tors whose term of office does not ex- 
pire until September 1 is valid. State 
v. Hart, 106 Tenn. 269, 61 SW 780. 


34. Creation and alteration of 
school districts see supra §§ 48-112. 


35. Cleveland v. Grady County 
School Dist. No. 79, 51 Okl. 69, 151 P 
577. 


36. Glidden v. Hopkins, 47 Ill. 525; 
Johnson v. Cedar School Corp., 117 
Iowa 819, 90 NW 713; Reeseville State 
Bank v. Kienberger, 140 Wis. 517, 122 
NW 1182. 


[a] Warrant executed by president 
and secretary of a school board with- 
out the authority of the rest of such 
board in payment for school ‘supplies 
contracted for by a majority of the 
board is void. Johnson v. Cedar 
School Corp., 117 Iowa 319, 90 NW 
713. 


[b] Thus a warrant for payment 
of a school contract for supplies not 
signed in the joint presence of the 
school board and not ratified thereaft- 
er, not recognized as valid, is not le- 
gally issued. Reeseville State Bank 
Ne Kienberger, 140 Wis. 517, 122 NW 
1132, 


37. See supra § 539. 

38. State v. Liberty Tp., 22 Oh. St. 
144. 

39. See cases infra notes 42-46. 

40. Coggins v. Ely, 23 Ariz. 155, 


202 P 291; Home State Bank v. School 
Dist. No. 17, 102 Kan. 98, 169 B 202% 
Eddy Bd. of Education vy. Bitting, 9 
N., M. 588, 58, P 395. 


For later cases, developments and changes in the law see Annotation#, same title and section number. 


§§ 674-675] 


void because of such absence of funds.*! 
some statutes, however, school warrants can be 
drawn only when sufficient money to pay them is in 
the appropriate fund, or is provided for;*? and they 
have been held invalid if made payable out of funds 
which necessarily cannot be applicable thereto until 
Where the levy has been 
made, warrants may be drawn against it even though 
the money has not yet been collected into the fund 
with which to pay the same.** Under other statutes 
warrants may be drawn in anticipation of funds to 


after the next tax levy.** 


41. Home State Bank v. School 
Dist, No. 17; 102 Kan. 98, 169 P 202. 


[a] Construction of statute.—Gen. 
St. (1915) § 8956, making it the duty 
of the clerk of the district to draw 
orders on the treasurer for moneys 
in the hands of the treasurer, is a 
general provision and does not pre- 
vent the clerk from issuing warrants 
to a creditor as evidence of the 
amount due. Home State Bank v. 
School Dist. No. 17, 102 Kan. 98, 169 
P 202. 


[b] Effect of lack of funds.—In 
Kansas when a school warrant as to 
which there are no funds in the treas- 
urer’s hands to pay is presented, it is 
the duty of the treasurer, under Gen. 
St. (1915) § 11699, to indorse it “Not 
paid for want of funds,’ upon which 
it becomes a floating debt, under sec- 
tion 8929. Home State Bank v. 
School Dist. No. 17, 102 Kan. 98, 169 
182 AU ra 


42. See statutory provisions; 
cases infra this note. 


[a] Thus a school warrant drawn 
by the county clerk on the county 
treasurer, in compliance with statute, 
to be paid out of money in a fund 
not otherwise appropriated, is not an 
obligation of the school district. 
School Dist. No. 76 v. Capitol Nat. 
Bank, 7 Okl. 45, 54 P 309. 


[b] Proposed fund.—The district 
board has no authority to draw or- 
ders on a fund which has been pro- 
posed but not raised by taxation. 
Dixon County School Dist. No. 2 v. 
Stough, 4 Nebr. 357. 


. [ce] School warrant drawn in one 

scholastic year and made payable in 
another scholastic year is void, under 
a statute prohibiting any state officer 
from drawing a warrant for any pub- 
lic debt except upon money then ac- 
tually to his credit on that account 
in the hands of some bank or public 
officer. Loan, etc., Bank v. Shealey, 
62 S. C. 337, 40 SE 674. 


{d] Future obligation.—(1) A 
school warrant purporting to bind the 
district for two years in the future 
does not bind the district and is void 
as pledging the future credit of the 
district when there are no funds on 
hand to pay the warrant. Kane v. 


and 


- Calhoun School Dist., 48 Mo. A. 408. 


(2) Time warrants are invalid. Pom- 
erene vy. Butler County School Dist. 
No. 56, 56 Nebr. 126, 76 NW 414; 
State v. Sabin, 39 Nebr. 570, 58 NW 
178. (38) Limitation of indebtedness 
to revenue for year See supra § 628. 


[e] Implied repeal of restriction. 
—Since L. (1921) c 10, limiting the 
rate of interest on school salary war- 
rants not paid for want of funds to 
eight per cent assumes that warrants 
may be drawn on depleted funds, it 
is so plainly, irreconcilably, and nec- 
essarily repugnant to Civ. Code (1913) 
par 2708 subd 2, prohibiting the draw- 
ing of any warrant unless the money 
is in the proper fund to pay it, as to 
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Under 


for.4® 


requires.°? 


effect an implied repeal thereof, al- 
though it merely assumes the earlier 
law is no longer operative and does 
not expressly confer the power to 
draw warrants under such circum- 


stances. Coggins v. Ely, 23 Ariz. 155, 
202-P 391. 
43. Scott v. Armstrong Bd. of 


School Directors, 103 Wis. 280, 79 NW 
239; Kane v. School Dist. No. 3, 52 
Wis. 502, 9 NW 459. 


44. Lincoln School Dist. v. Fiske, 
61 Nebr. 3, 84 NW 401; Zimmerman v. 
State, 60 Nebr. 633, 83 NW 919. 


[a] Pledge of tax levy.—A special 
school fund collected under a three- 
mill tax, being under control of the 
county board of education as provided 
in the School Code (Acts (1919) p 
567), the board is empowered to 
pledge the tax levy by six per cent 
warrants constituting an acknowledg- 
ment of indebtedness and an order on 
the county treasurer of publie school 
funds to procure cash to erect a school 
building for a particular district, the 
yoard being also authorized to place 
the warrants on the market for con- 
version into cash, the warrants not 
being bonds sought to be issued by 
any political subdivision of the state 
or county, so that Const. (1901) § 104, 
prohibiting local laws, section 222, 
relative to authorization of bond issue 
by a majority vote of the county, and 
section 224, imposing a debt limit for 
municipal corporations, have no appli- 
cation to the case. Kimmons v. Jef- 
ferson County Bd. of Education, 204 
Ala. 384, 85 S 774. 


45. See statutory provisions; and 
case infra this note. 


[a] Statute construed.—L. (1909) 
p 3438, revising the school laws and, 
by section 117, substantially reénact- 
ing article 5 § 29 of the General School 
Act of 1889 (L. [1889] p 300), which 
did not permit school directors to is- 
sue interest-bearing anticipation war- 
rants, is a continuation of the former 
act and not a new provision, and hence 
does not exclude the exercise of the 
power to issue such warrants, confer- 
red by L. (1901) p 321. Lansden v. 
Alexander County Nat. Bank, 257 Ill. 
309, 100 NE 982 [aff 173 Ill. A. 362]. 


46. See case infra this note. 


[a] Construction of statute.—Un- 
der Hurd Rev. St. (1905) c 146a § 2, 
the board of school inspectors is only 
authorized to issue warrants in antic- 
ipation of taxes levied to establish 
and support schools, and not in antic- 
ipation of taxes for building purposes. 
Grey v. Peoria School Inspectors, 231 
Ill. 68, 88 NE 95. 


47. Municipal warrants generally 
see Municipal Corporations § 4128. 


48. Clark v. District No. 1, 78 Ill. 
474, 
49. Macomb, etc., Fractional School 


Dist. No. 4 v. Mallary, 23 Mich. 111; 
Kane v. Calhoun School Dist., 48 Mo. 
_A. 408; State v. Bloom, 19 Nebr. 562, 
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be raised,*® provided they are made payable solely 
out of such fund when raised and set apart there- 


[§ 675] (4) Formal Requisites and Recitals.** 
The warrant or order must be drawn in the form 
prescribed by statute,+® upon or to the proper board 
or officer,*® signed and countersigned as required;°° 
but it need not bear a seal,>! unless the statute so 
The warrant or order must be specific 
in naming the school district or school corporation 
for which the indebtedness was ineurred.®? 


It must 


27 NW 638; State v. Clark, 6 Oh. Dec. 
(Reprint) 831, 8 AmLRec 363. 


[a] Thus, under Comp. L. §§ 2272- 
2275, 2296, an order made payable to 
any one but the district assessor is 
void on its face. Macomb Fractional 
ees. Dist. No. 4 v. Mallary, 23 Mich. 

ai 


[b] In New Hampshire school 
money collected by the selectmen of 
a town under the school law does not 
become the property of the town but 
must be considered the property of 
the selectmen, and the town therefore 
is not liable on the selectmen’s order 
for such money, drawn in favor of a 
school agent. Tolman vy. Marlbor- 
ough, 3 N. H. 57. 


50. Mo.—Johnson vy. School Dist., 
67 Mo. 319. 


Mont.—State  v. 
Mont. 278, 40 P 698. 


Nebr.—State v. Bloom, 19 Nebr. 562, 
27 NW 638. 


N. C.—Wright v. Kinney, 123 N. C. 
618,-31 SE 874. 


bea at a v. McKee, 


Dickerman, 16 


6. Ba: Dist. 


S. C.—State v. Morton, 51 S. C. 323, 
28 SE 945, 


[a] Majority of board.—(1) Where 
the warrant is to be signed by a school 
board, a signing by a majority is suffi- 
cient. State v. Morton, 51 S. C. 328, 
28 SE 945, (2) Power of. majority 
to act for board generally see supra 


§ 209. 


[b] Where subdistricts of town- 
ship have been converted into special 
districts, thereby destroying the or- 
ganization of the board of education 
of the township, it is not necessary 
that orders by the township clerk on 
the treasurer for the portion of the 
school fund allotted by the board of 
education to.one of the special dis- 
tricts should be countersigned by the 
president. State v. Clark, 6 Oh. Dec. 
(Reprint) 831, 8 AmLRee 363. 


Who may sign warrants for dis- 
bursements see supra § 659 note 83. 


51. Hopley v. Benton, 38 Okl. 223, 
132 P 808. 


52. See statutory provisions; 
cases infra this note. 


[a] Absence of seal does not in- 
validate a warrant although a seal is 
required by statute. State v. Mor- 
ton, 51.S. C. 323, 28 SE 945. 


[b] Warrant void in absence of 
seal. Wright v. Kinney, 123 N. C. 618, 
31 SE 874 (where only two of the 
three required officers signed). 


53. Kane v. Calhoun School Dist., 
48 Mo. A. 408. 


fa] Thus a school warrant pur- 
porting to be for furniture furnished 
district No. 7, township 43, range 
, is not the obligation of and does 
not bind a town district. Kane v. 
Calhoun School Dist., 48 Mo. A. 408. 


and 
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also express on its face the purpose for which it is 
drawn;°* but it is not essential that it should specify 
from what particular fund. it is payable,°® unless 
Mere irregularities and 
informalities in the manner in which a school war- 
rant is issued do not affect its validity,’ or justify 
a court of equity in enjoining its payment;°* and 
such irregularities and informalities may be cured 
by ratification,®® although such payment will be en- 
joined if the warrant was issued for an unauthorized 
Where a warrant regular in form has 
been issued, it is unnecessary and irregular to issue 
another warrant for the same indebtedness.°? 


the statute so requires.°°® 


purpose.°®° 


Registration of warrants. Where required by stat- 
ute the warrant must be registered by the appro- 
priate officer®? at the time of its issuance and deliy- 
ery®® or within a specified time thereafter,®* the 
validity of the warrant, however, not being affected, 
under some of these statutes, by the failure to reg- 
ister,°> beyond cure,°® under others registration be- 
ing required before suit thereon could be brought.®? 


54. Newell v. District No. 1, 68 
Ill. 514; Glidden v. Hopkins, 47 Ill. 
525; Tunica County v. Rhodes, 85 


Miss. 500, 37 S 1005; Zimmerman v. 
Mathe, 49 N. J. L. 45, 7 A 674. 


[a] Effect of failure.—If a war- 
rant is not so drawn, it is void and 
cannot be rendered valid by the ac- 
tion of any succeeding board in pay- 
ing interest, etc. Glidden v. Hopkins, 
AT TI. 5 25. 


55. Looney v. Cromwell, etc., 
Counties Cons. Independent School 
Dist., 201 Iowa 436, 205 NW _ 328; 


Zimmerman y. Mathe, 49 N. J. L. 45, 
7 A 674. 


[a] Effect of stating fund from 
which payable.—The district is lia- 
ble on a warrant given in payment 
for a schoolhouse site which recited 
that it was payable out of the school- 
house fund deposited in particular 
bank, although the resolution author- 
izing such warrant directed that it 
should be drawn payable out of pro- 
ceeds of bond, sale of which board 
later refused to consummate. 
Looney v. Cromwell, etc., Counties 
Cons. Independent School Dist., 201 
Iowa 436, 205 NW 328. 


56. Newell v. District No. 1, 68 
Tll. 514; Tunica County v. Rhodes, 
85 Miss. 500, 37 S 1005; Carbon Coun- 
ty School Dist. No. 3 v. Western Tube 
Co., 5 Wyo. 185, 38 P 922. 


57. Mitcheltree School Tp. v. Hall, 
(Ind. A.) 68 NE 919; Carbon Coun- 
ty School Dist. No. 3 v. Western Tube 
Co 5) Wyo. 185, 38 P* 922" 


[a] Date.—Where it is apparent 
that the date of the audit is a cler- 
ical error, the fact.that such date 
precedes the incurring of the liabil- 
ity is of no avail to defendant. 
Mitcheltree School Tp. v. Hall, (ind. 
A.) 68 NE 919. 


[b] Numbering warrant.—Where 
a district warrant is properly signed 
and sealed, and issued for a valid in- 
debtedness, it is not rendered invalid 
by the failure of the district clerk 
to number it as other warrants are 
numbered, and to note its issuance 
in his warrant stub-book. Carbon 
County School Dist. No. 3 v. West- 
ern Tube Co., 5 Wyo. 185, 38 P 922. 


58. Gray v. Peoria School Inspec- 
tors, 231 Ill. 63, 83 NE 95. 


59.) St, scaul Capital “Bank? “v 
School Dist. No. 85, 6 Dak. 248, 42 


_ 
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ized to do so;7® 


NW 774; Gray v. Peoria School In- 
spectors, 231 Ill. 63, 883 NE 95. 


60. Stephens v. Wyoming School 
Dist, 10 Pas Dist. 135. 


61. Central School Supply House 
eon Middleton Tp., 9 Pa. Super. 


62. See statutory provisions; 
cases infra this note. 


[a] Effect of failure to register.— 
A school district warrant is not un- 
der L. (1911) c 80 § 5, a valid charge 
until registered by the treasurer. 
Chelsea Bank v. Rogers County 
See Dist. No. 1, 62 Okl. 185, 162 


[b] Warrants entitled to registra- 
tion.—School district warrants regu- 
larly issued to pay for teaching un- 
der a legal contract based on an ap- 
proved estimate are entitled to regis- 
tration by the treasurer holding tax 
funds to pay them. Crawford v. 
Brisley, 131 Okl. 230, 268 P 713. 


Mandamus to compel registration 
see Mandamus § 344 note 44. 


63. See statutory provisions. 
64. See statutory provisions. 


65. Davis v. White, 171 Ark. 385, 
284 SW 764. 


[a] Thus school warrants are not 
rendered invalid because of failure 
to’ present them to county treasurer 
for registration within sixty days 
after issuance. Davis v. White, 171 
Ark. 385, 284 SW 764. 


66. Woodworth v. Stevens Coun- 
ty School Dist. No. 2, 103 Wash. 677, 
io) eae 


[a] Thus, where the school dis- 
trict warrants given in payment to 
agent of the seller of school appa- 
ratus were not countersigned and 
registered, aS prescribed by Reming- 
ton Code (1915) §§ 4554, 4557—2, un- 
til after its delivery, the issuance 
and delivery were not illegal and be- 
yond cure by subsequent counter- 
signing and registration, so far as 
the rights of the assignee of seller 
were concerned. Woodworth v. Ste- 
vens County School Dist. No. 2, 103 
Wash. 677, 175 P 321. 


67. Crawford v. Brisley, 131 Okl. 
230, 268 PP i13 (Comp, Sta [1927 Jens 
8634); Chelsea Bank v. Rogers Coun- 
ty School Dist. No. 1,°62) Okl. 185, 
162 P 809. 


and 


[§§ 675-676 


[§ 676] c. Construction and Operation®*—(1) In 
General. As a general rule a school warrant, order, 
or certificate of indebtedness, regular on its face, 
is prima facie legal and valid, and constitutes a good 
cause of action against the district for the claim for 
which it was issued.°® 
the contrary, it will be presumed that the warrant 
or order was lawfully issued,’° as that it is within 
the amount that might be lawfully ordered,*+ and 
that presentation and allowance of the claim, if nee- 
essary, have been regularly made.” 
is prima facie valid notwithstanding the fact that 
at the time it is drawn there is no money in the 
hands of the treasurer to pay it, in a jurisdiction 
where there is no prohibition against issuing war- 
rants in the absence of funds." 
however, are not conclusive, but may be impeached 
by the school district, as by showing a want or fail- 
ure of consideration for the warrant or order,’* or 
that the officers issuing it were not properly author- 


In the absence of evidence to 


The warrant 


Such presumptions, 


and the fact that the officers acted 


[a] Registration after judgment. 
—Where suit is brought on unregis- 
tered school warrants, which are reg- 
istered after judgment in accordance 
with a subsequent judgment in man- 
damus, such registration does not 
validate the cause of action on the 
warrants. Chelsea Bank v. Rogers 
County School Dist. No. 1, 62 OkI. 
Lid, Ome 609: 


68. Burden of proving invalidity 
see infra § 687. 


69. Ind.—Miller v. White River 
School Tp. “LOL” Ind. 503; "> Jackson 
School Tp. v. Hadley, 59 Ind. 534. 


N. C.—Wright v. Kinney, 123 N. 
C. 618, 31 SE 874. 


Okl.—Van Arsdale vy. Olustee Dist. 
No. 5, 23 Okl. 894, 101 P 1121. 


S. D.—Edinburg American Land, 
ete.,, Co. ve Mitchell, 1>SDi2593, 48 
NW 181. 


Tenn.—Gallatin Bank. v. Baber, 6 
Lea 273. 
70. Meyer v. Minnehaha County 


School, Dist. No. /31, <4 S..D2 4207.57 
NW 68; Edinburg American Land, 
etc. Cov. Mitchell, 2 USS SDN S9Siess 
NW 181. 


71. Farmers’, etc., State Bank v. 
Rock Creek School Tp., 118 Iowa 540, 
92 NW 676; Van Arsdale v. Olustee 
Dist.. Nox 5,223 Okl. $94, 10L-P Aiea 


72. Rochford v. Lyman County 
School Dist. No. 1%, 17 S.-D. 542597 
NW 747; Edinburg American Land, 
etc., Co. v. Mitchell, 1 S. D. 593, 48 
NW 131. 


Necessity for presentation for pay- 
ment see infra § 679. 


73. Commercial Nat. Bank =v. 
Wyandotte County School Dist. 17, 
102 Kan. 98, 169 P 202. 


Necessity for existence of funds 
see supra § 674. 


74. Axt v. Jackson School Tp., 90 
Priddy 20a 
[a] Estoppel.—A school township 


cannot, by the acts, promises, or con- 
duct of its trustee, be estopped from 
pleading want of consideration as a 
defense to a Suit on a certificate of 
indebtedness issued by the trustee in 
the name of such township. Axt v. 
Jackson School Tp., 90 Ind. 101. 


75. Goose River Bank v. Willow 
Lake School Tp., 1 N. D. 26, 44 NW 


For later cases, developments and changes in the law see Annotations, same title and section number, 


' the indebtedness which it was issued to pay.’°® 
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in good faith in issuing such warrant does not pre- 
vent the district from setting up its invalidity,’® or 
intervening taxpayers from insisting upon such de- 
fense, if the school officers refuse to interpose it.77 
A school warrant drawn for unauthorized expenses, 
not necessary to the operation of the schools, is 
prima facie invalid.78 Although a school warrant 
may be void as such, it is still competent evidence of 
The 
issuance of a school warrant does not merge an oral 
contract, under which property for which the war- 
rant is issued was bought, into the written war- 
rant,°° but the issuance of the warrant constitutes 
payment of the debt for which it was issued where 
the rights of innocent parties have intervened. A 
warrant issued by the district officers on the county 
treasurer when registered by the latter becomes an 
obligation of the county.®? 


[§ 677] (2) Individual Liability.** Following 
the rules applicable to public officers generally,** 
and more particularly.to school district officers,’* 
a school warrant or order properly drawn and signed 
is the obligation of the school district, and imposes 
no individual liability upon the officers signing it,*° 
except in so far as ‘they expressly agree to be in- 
dividually liable’? as by individually cuaranteeing 
the payment of the warrant,®§ although a euaranty 
of payment by the officers’ acting as a board by the 
district does not impose liability on the officers as 
individual guarantors.8® No liability attaches to 
the officers even if the warrant is issued without 
authority, where such officers acted in good faith 
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knowledge as to the authority of the officers to make 
the contract for which the warrant was issued,®? 
nor does such liability attach because the warrant 
was ordered issued at a board meeting of which no 
record was kept and of which notice was not given 
to all the members of the board, both of which were 
required by statute.®! Similarly, school officers of 
a district who, being misled by false representations 
of one presenting a claim against the corporation, 
issue an order for its payment are not individually 
liable to make the order good to an assignee thereof 
on the failure of the latter to recover from the dis- 
trict on the ground that they were guilty of legal 
fraud in issuing it without authority,®? and in the 
absence of fraud, or consequent damages or loss, 
the fact that sehool directors knowingly draw a 
warrant on a fund to the credit of which there is no 
money wherewith to meet such warrant at the date 
thereof is not such an illegal exercise of authority 
as will render the directors personally liable for the 
amount of said warrant.°? Where the invalidity of 
the warrant is apparent on the face thereof, no in- 
dividual liability can be imposed on the officer is- 
suing the warrant by reason of a representation 
that such warrant is valid,®* even though such officer 
had knowledge of its invalidity.°° In the absence 
of fraud or misrepresentation, an unauthorized in- 
dorsement does not render such officer personally 
liable for a warrant otherwise invalid.°® 


[§ 678] d. Negotiability and Transfer.°? Like 
municipal warrants generally,®® warrants of local 
school organizations are not negotiable instruments 


cas the money, 


and the holder of the warrant had the means of 


1002, 26 AmSR 605; Meyer v. Minne- 
haha County School Dist. No. 31, 4 
S. D. 420, 57 NW 68; Edinburg Amer- 
ican Land, etc., Co. v. Mitchell, 1 S. 
D. 593, 48 NW 131. 


76. Farmers’ Sav. 
Farmington Independent 
Dist., 122 Iowa 99, 97 NW 988. 


77. Farmers’ Sav. Bank Vv. 
Farmington Independent School 
Dist., supra. 


78. Elkhart First Nat. Bank v. 
Osborne, 18 Ind. A. 442, 48 NE 256; 
Wolf v. Pleasant Valley Independ- 
ent School Dist., 51 Iowa 432, 1 NW 
695 


[a] Warrant void on face where 
it states that it is given for certain 
articles, the purchase of which is un- 
authorized. Elkhart First Nat. Bank 
v. Osborne, 18 Ind. A. 442, 48 NE 
256. 


Bank Vv. 
School 


79. 
$88 Ill. 
izens’ 
School Dist. No. 
00 eae OG s 


Recovery on original indebtedness 
‘see infra § 685 note 92. 


0. Mitchelltree School Tp. v. 
‘Carnahan, 42 Ind. A. 473, 84 NE 520. 


81. See case infra this note. 


[a] hus, where the school dis- 
trict, for apparatus purchased, law- 
fully issues warrants to the seller’s 
agent because of his apparent au- 
thority, he having transferred the 
warrants to an innocent holder, the 


Board of Education v. Foley, 
A. 470, 90 Tll. A. 494; Cit- 
State Bank v. Butler County 
115, 124 Kan. 300, 


‘seller’s assignee cannot contend that 


the warrants did not pay the indebt- 
edness to the agent as effectually 
so that payment of 
the warrants after notice of the as- 


signee’s claim was not improper. 
Woodworth v. Stevens County School 


ae INGORE 27 RL0SiS Wasih. 26nd. lacon i 
21, 
82. Jarvis v. Hammons, 32 Ariz. 


318, 257 P 985, 32 Ariz. 124, 256 P 
362. 


83. Liability of school officers 
generally see supra §§ 219-223. 


84. Liability of public officers on 
contracts see Officers § 332. 


85. See supra § 222. 


86. Waldron First Nat. Bank v. 
Whisenhunt, 94 Ark. 583, 127 SW 968; 


Germania Bank v. Trapnell, 118 Ga. 
578, 45 SE 446; Oppenheimer v. 
Greencastle School Tp., 164 Ind. 99, 


72 NE 1100; Elkhart First Nat. Bank 
v. Osborne, 18 Ind. A. 442, 48 NE 256; 
Bailey v. Tompkins, 127 Mich. 74, 86 
NW 400. 


87. 
118 Ga. 578, 25 SH 446. 


88. Germania Bank v. Trapnell, 
supra. 
89. Bailey v. Tompkins, 127 Mich. 


74, 86 NW 400. 


[a] Reason for rule.—The pur- 
chaser of a warrant takes it subject 
to the authority of the district to 
issue the same. Bailey v. Tompkins, 
127 Mich. 74, 86 NW 400. 


90. Waldron First Nat. Bank v. 
Whisenhunt, 94 Ark. 583, 127 SW 968. 


{a] Thus, where school warrants 
as issued contrary to law showed on 
their face that they were obligations 
of the district, and that the directors 
did not intend to assume any person- 
al liability in issuing them, they were 
not personally liable thereon. Wald- 
ron First Nat. Bank v. Whisenhunt, 
94 Ark, 583, 127 SW 968. 


Germania Bank v. Trapnell, | 


in the sense of the law merchant®® or negotiable in- 


91. School Dist. No. 3 v. Smalley, 
58 Mo. A. 658. 


Bhor Boardman v. Hayne, 29 Iowa 
93. Jacquemin v. Andrews, 40 Mo. 


A. 507 (where drafts for any school 
year on any fund were limited to the 
amount to be derived from all sources 
during that year). 


94 Elkhart First Nat. Bank v. Os- 
borne, 18 Ind. A. 442, 48 NE 256. 


95. Elkhart First Nat. Bank v. Os- 
borne, supra. 


96. Wright v. Kinney, 123 N. Cc. 
618, 31 SE 874. 

97. Cross references: 
Negotiability and transfer of: 

Bonds see infra § 746. 

ee warranty see Counties § 


Municipal warrants generally see 
aonicine Corporations §§ 4132, 


Payment to innocent holder of war- 
rant as against assignee of indebt- 
edness see infra § 679 note 37. 


98. See Municipal Corporations 
4132 note 3. * : 


99. Ala.—Kimmons vy. Jefferson 
eee eee of Education, 204 Ala. 384, 


Ark.—Dubard v. Nevin, 178 Ark. 
436, 10 SW (2d) 875; Waldron First 
Nat. Bank v. Whisenhunt, 94 Ark, 583, 
127 SW 968. 


Ind.—Mitchelltree School Tp. v. 
Carnahan, 42 Ind. A. 473, 84 NE 520; 


Davis v. Steuben School Tp., 19 Ind. 
A. 694, 50 NE 1. 
Kan.—Commercial Nat. Bank v. 


Wyandotte County School Dist. 17, 
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struments law,! so that there can be no innocent 
holder of such warrants issued contrary to law,” and 
the rules with regard to the presentation of nego- 
They do, however, 
possess the qualities of negotiable instruments in 
so far as the manner of transfer 


tiable paper® are not applicable. 


cerned,°® 


the transferee.’ 


102 Kan. 98, 169 P 202. 


Nebr.—State v. Melcher, 
359, 127 NW 241. 


Pa.—Northumberland 
Bank yv. Rush School Dist., 
307. 


Tenn.—Gallatin Bank v. Baber, 6 
eae one: Fine v. Stuart, (Ch. A.) 48 
W 37 


Wash.—W oodworth v. Stevens 
County School Dist. No. 2, 108 Wash, 
Gin Lion od. 


Wyo.—Petters v. Albany County 
School Dist. No. 5, 37 Wyo. 237, 260 P 
678, 263 P 105. 


[a] Form of warrant.—Warrants 
issued by a county board of education 
under authority of the School Code 
(Acts [1919] p 567), containing no 
promise to pay, but merely an ac- 
knowledgment of indebtedness of the 
board and an order on the county 
treasurer of public school funds, are 
not negotiable instruments. Kim- 
mons y. Jefferson County Bd. of Edu- 
cation, 204 Ala. 384, 85 S 774. 


1. Petters v. Albany County School 
Dist. No. 5, 37 Wyo. 287, 260 P 678, 
263 P 105. 


2. Waldron First Nat. Bank v. 
Whisenhunt, 94 Ark. 583, 127 SW 968. 


3. See Bills and Notes §§ 736-786. 


4 Dubard v. Nevin, 178 Ark. 436, 
10 SW (2d) 875. 


Necessity for presentation for pay- 
ment see infra § 679 


5. Woodworth vy. Stevens County 
ee Dist. No. 2, 103 Wash. 677, 175 
Pe i i 


87 Nebr. 


First Nat. 
*8 loxP a. 


Dubar’d v. Nevin, 178 Ark. 436, 
10 ow (2d). 37.6: Germania Bank v. 
Trapnell, 118 Ga. 578, 45 SE 446; 
Wright v. Kinney, 123 N. C. 618, 31 SE 
874. 


7. Dubard v. Nevin, 178 Ark. 436, 
10 SW (2d) 875; Germania Bank v. 
Trapnell, 118 Ga. 578, 45 SE 446; 
Wright v. Kinney, 123 N. C. 618, 31 SE 
874. But see Fox v. Shipman, 19 Mich. 
218 (warrant on township payable to 
assessor, disbursing officer of the dis- 
trict, cannot be sued upon by the 
transferee). 


8. Solway State Bank v. Beltrami 
County School Dist. No. 26, 170 Minn. 
83, 212 NW 25. 


9. Northumberland First Nat. 
Bank v. Rush’ School Dist., *81 Pa. 
307. 

10. Home State Bank v. School 


Dist. No. 17, 102 Kan. 98, 169 P 202. 


11. Davis v. Steuben School Tp., 19 
Ind. A. 694, 50 NE 1; Fine v. Stuart, 
(Tenn. Ch. A.) 48 SW 3871. 


so that it may be stated as a general rule 
that such warrants, orders, and certificates of in- 
debtedness when negotiable in form are transferable 
by delivery or assignment,® and may be sued on by 
Indorsement of the warrant by the 
payee is not necessary to transfer title thereto.® 
Where the warrant is not negotiable in form it has 
been held that an action thereon cannot be main- 
tained in the name of the transferee.°® 
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of title is con- 


the warrant.!® 
By an as- 


12. Cumberland County School 
Dist. No. 3 v. Fogelman, 76 Ill. 189; 


es v. Lyon Dist. Tp., 40 Iowa 
438. 
13. Davis v. Steuben School Tp., 19 


Ind. A. 694, 50 NE 1; Fine v. Stuart, 
(Tenn. Ch. A.) 48 SW 871. 


14. Davis v. Steuben School Tp., 19 
Ind, A. 694, 50 NE 1. 


15. U.S.—Newton School Dist. Tp. 
v. Lombard, 21 F. Cas: No. 12,478, 2 
Dill. 493. 


Cal.—Shakespear v. Smith, 77 Cal. 
638, 20 P 294, 11 AmSR 327. 


Ga.—Germania Bank y. Trapnell, 
118 Ga. 578, 45 SE 446. 


Tll.—Cumberland County School 
Dist. No. 3 v. Fogelman, 76 Ill. 189; 
Newell v. District No. 1, 68 Ill. 514; 
Gray v. Peoria School Inspectors, 135 
Ill. A. 494 [aff 231 Ill. 63, 83 NE 95]. 


Greencastle 
72 NE 1100; 
114 


Ind.—Oppenheimer v. 
School Tp., 164 Ind. 99, 
Boyd v. Mill Creek School Tp., 
Ind. 210, 16 NE 511. 


Iowa.—Eastman v. Lyon Dist. Tp., 
40 Iowa 438; Mt. Pleasant Nat. State 
Bank vy. Marshall Independent Dist., 
389 Iowa 490; Boardman vy. Hayne, 29 


Iowa 339. 

Mich.—Bailey v. Tompkins, 127 
Mich. 74, 86 NW 400. 

Nebr.—State v. Melcher, 87 Nebr. 


359, 127 NW 241; Dixon County 
School Dist. No. 2 v. Stough, 4 Nebr. 
357 (holding that school-district or- 
ders are subject to the same defenses 
against an indorsee as against the 
payee). 


N. C.—Wright v. 
618, 31 SE 874. 


N. D.—St. Paul Capital Bank _v. 
Barnes County School-Dist. No. 53, 1 
N. D. 479, 48 NW 3868; Goose River 
Bank v. Willow Lake School Tp., 1 N. 
D. 26, 44 NW 1002, 26 AmSR 605. 


Okl.—Kellogg v. Comanche County 
School Dist. No. 10, 13 Okl. 285, 74 P 
110. 


Kinney, 123 N. C. 


Pa.—Northumberland First Nat. 
Bank v. Rush School Dist., *81 Pa. 
307; Livingston v. South Middleton 
Tp., 15 Pa. Super. 358; Central School 
Supply House v. South Middleton Tp., 
9 Pa. Super. 110; Stephens v. Wyom- 
ing School Dist., 10 Pa. Dist. 135. 


Ss. C.—Loan, ete., Bank v, Shealey, 
62 S. C. 337, 40 SE 674. 


Tenn.—Gallatin Bank v. Baber, 6 
Lea 278. 


Utah.—Baker Lumber Co. v. A. A. 
Clark’ Co., 53’ Utah. 336, 178 P 764. 


Wyo.—Carbon County School Dist. 
No. 3 v. Western Tube Co., 5 Wyo. 185, 


[§ 678 


signment there is transferred whatever claim the 
original holder had against the district for the ae 
debtedness evidenced “by the warrants or orders, 

subject, however, to all defects and soe pol abe in 
their issuance,!! such as want or excess of author- 
ity,!2 fraud,!? or want of consideration;1* and the 
school district may set up against them any defenses 
or set-offs that may have been made against them 
in the hands of the original holder.*® 
signee for value of a school warrant is entitled to 
payment thereof as against a claim for material and 
labor, notice of which i is not given to the school dis- 
trict until after the assignment and presentation of 


But an as- 


Where payment of a warrant is 


made to the payee without presentation thereof to 


38 P 922. 


“The assignee acquires by reason of 
the assignment no greater rights 
against the debtor than those of the 
assignor against the debtor, at the . 
time of notice to him of the assign- 
ment.” Petters v. Albany County 
School Dist. No. 5, 37 Wyo. 237, 260 
P 678, 684, 263 P 105. 


[a] Thus: (1) Where a contrac- 
tor, having constructed a school build- 
ing, assigns school district warrants, 
the assignee takes the warrants sub- 
ject to the same defenses as existed 
against the contractor, and was not 
entitled to payment until the satisfac- 
tion of a subcontractor’s and mate- 
rialmen’s preferential right to pay- 
ment under Comp. L. (1907) § 1400x. 
Baker Lumber Co. v. A. A. Clark Co., 
53 Utah 336, 178 P 764. (2) Wherea 
trustee orders supplies giving the 
township certificate of indebtedness 
therefor, and the township refuses to 
receive them because not needing 
them, of which refusal the seller is 
duly notified, an assignee of the cer- 
tificate cannot recover thereon in an 
action against the township, although 
both he and the seller act in good 
faith without knowledge that the sup- 
plies are not needed. Boyd v. Mill 
ae School Tp., 114 Ind. 210, 16 NE 


_[(b] Notice to purchaser or as- 
signee.— (1) A purchaser of such an 
order is charged with notice that it 
has been executed on account of the 
public schools, that it is open to de- 
fenses against an assignee, that a 
school district officer has no powers 
except those specially conferred by 
statute or necessarily implied, and 
that the powers can be exercised only 
in accordance with the statute. Op- 
penheimer v. Greencastle School Tp., 
164 Ind. 99, 72 NE 1100. (2) An as- 
signee of a school order is bound at 
his peril to ascertain the authority of 
the officers of the district in issuing 
it, and if issued without authority he 
cannot recover thereon. Cumberland 
County School Dist. No. 8 v. Fogle- 
man, 76 Ill. 189; Eastman v. Lyon, 
40 Iowa 438; Boardman v. Hayne, 29 
Iowa 339. (8) Thus, where a school 
warrant drawn in one year is void un- 
der the statute because payable in the 
next year, an assignee thereof cannot 
be protected as a bona fide purchaser, 
its invalidity being apparent on its 
face. Loan, etc., Bank v. Shealey, 62 
S. C. 337, 40 SE 674. 


[ec] Assignee of school order is- 
sued in excess of constitutional limi- 
tation of indebtedness occupies no 
better position than the assignor. Mt. 
Pleasant Nat. State Bank vy. Marshall 
Independent Dist., 39 Iowa 490. 


16. Long Beach School Dist. v. 
Lutge, 129 Cal. 409, 62 P 36. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


oe ae i le ee 
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§§ 678-679] 


the officer!” the district cannot claim payment as 
a defense to an action brought by an assignee of 
the warrant prior to the payment.'§ 


[§ 679] e. Payment®—(1) In General. As a 
general rule a school warrant or order which specifies 
no time of payment is due and payable immediate- 
ly,?° and under some statutes it cannot be made pay- 
able at a future date.21, But it has been held that 
the parties may agree that the indebtedness evi- 
enced by such warrant shall remain a continuing 
one until the contractual relation is terminated by 
payment by the debtor, or by demand or suit by 
the creditor.2? Payment of warrants cannot be made 
until presented for such purpose by the holder,?* 
payment made without such presentation being a 
breach of legal duty on the part of the officer ;** but 
in the absence of statute providing otherwise*®> a 
school warrant must ordinarily be paid ‘upon a prop- 
er presentation demand therefor, regardless of how 
long it may have been issued and outstanding,?° and 
even though a delay in presentation may cause loss 
to the district;?7 but all rights under it may be lost 
by a failure to present it for payment until the debt 
which it was issued to pay is barred.?8 Where the 
approval of a particular officer is required by stat- 


17. Necessity of presentation for [a] 


payment see supra § 679. 


18. Duluth First Nat. Bank v. 
‘Carlton County School Dist. No. 15, 
173 Minn. 383, 217 NW 366, 56 ALR 
iS GOces 


for the reason 
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Thus, where officers of a bank 
withhold presentation of a warrant 
sent for collection until after it fails, 
that they knew the 
treasurer would pay the warrant with | 431 
funds on deposit in such bank, such 
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ute?® no payment of a warrant can’ be made without 
such approval.*° It is the imperative duty of the 
treasurer or other proper officer to pay such warrant 
or order when regular on its face,?! even though 
ordered not to do so by a board or officer having no 
jurisdiction of the matter,?? unless he is in doubt 
as to the legality of the warrant,?* and mandamus 
may lie to compel him to make such payment.** A 
disbursing officer, however, may claim no credit for 
the payment of a warrant illegally issued, if he 
aided in its issue.2® Where a warrant is for all 
moneys raised for certain purposes, without speci- 
fying any amount, the proper officer must pay there- 
on all of such moneys in his hands.?® Payment may 
be made to the innocent holder of the warrant even 
after notice to the district that the debt for which 
the warrant was issued has been assigned to an- 
other.*7 Payment of the warrant ordinarily con- 
stitutes a discharge thereof** and of the indebted- 
ness for which it was issued.2® However, where an 
officer of a bank who is also an officer of the distriét 
takes up warrants for which he pays with funds of 


' the bank,*® or by erediting the account of the-holder 


in such bank,*! there is not such a payment as would 
relieve the district from liability on such warrants 
to the bank or a subsequent holder,*? this being so 


54 SW 1025. 
34. See infra § 685. 
35. Dickinson Tp. v. Linn, 36 Pa. 


36. Bryant v. Moore, 50 Mich. 225, 


19. Cross references: 
Assessments and special taxes to pay 
warrants see infra § 783. 
Injunction against see Injunctions §§ 
423-426. 
Mandamus to compel payment see 
Mandamus § 408 et seq. 


Payment by county treasurer see 
Counties §§ 312-314. 
20.. Winsted Sav. Bank v. New 


Hartford,’78 Conn. 319, 62 A 81. 


21. Clark v. District No. 1, 78 Ill. 
474; Newell v. District No. 1, 68 Ill. 
514;  Pomerene v. Butler County 
School Dist. No. 56, 56 Nebr. 126, 76 
NW 414; Andrews v. McCook School 
Dist., 49 Nebr. 420, 68 NW 631; Coler 
v. Sterling, 15 S. D. 415, 89 NW 1022; 


Kane v. School Dist. No. 3, 52 Wis. | 


502, 9 NW 459. 


22. Winsted Sav. Bank v. New 
Hartford, 78 Conn. 319, 62 A 81. 


23. Duluth First Nat. Bank v. 
‘Carlton County School Dist. No. 15, 
173 Minn. 383, 217 NW 366, 56 ALR 
1369 (under Gen. St. [1923] § 2833, 
providing that district funds can be 
disbursed only on orders or authorized 
vouchers). 


Disbursements generally see supra 
§ 659. 

24. Duluth First Nat. Bank v. 
-Carlton County School Dist. No. 15, 
173 Minn. 383, 217 NW 366, 56 ALR 
1369. 


Liability of officers see supra §§ 
219-223. 


25. See statutory provisions. 


26. Dubard v. Nevin, 178 Ark. 436, 
10 SW (2d) 875; School Dist. No. 7 
v. Reeve, 56 Ark. 68,19 SW 106. See 
also Douglas v. Downing, (Miss.) 9 
S 297 (warrant not presented because 


-mislaid). , 


27. Dubard v. Nevin, 178 Ark. 436, 
10 SW (2d) 875. 


N 


withholding of presentation thereby 
resulting in loss to the ‘district is no 
reason for the district refusing to pay 
such warrant when finally presented. 
Dubard v. Nevin, 178 Ark. 436, 10 SW 
(2d) 875. 

28. Gallatin Bank v. Baber, 6 Lea 
sone 273. And see infra §§ 921- 
927. 


29. 


30. Farmer v. Haley, 
135 A 12. 

[a] Town manager.—The treas- 
urer of a town school district has no 
authority to pay orders drawn for re- 
pairs on school buildings and prop- 
erty, without the approval of the town 
manager, in view of L. (1921) No. 103 
par 4, and Gen. L. [1917] §§ 1192, 
4060. Farmer v. Haley, 100 Vt. 75, 135 
A 12. 

Necessity for audit of claims he- 
fore issuance of warrant see supra § 
672 note 17. 


31. Shofner v. County Bd. of Edu- 
eation, (Ark.) 296 SW 31; Faulk v. 
McCartney, 42 Kan. 695, 22 P 1712; 
Byron, ete., Tp. Fractional School 
Dist. No. 5 v. Long, 199 Mich. 364, 165 
NW 604; Leonard v. State, 67 Nebr. 
635, 93 NW 988. 


[a] Warrant in proper form and 
signed by proper officer.—Faulk v. 
McCartney, 42 Kan. 695, 22 P 712; 
Leonard v. State, 67 Nebr. 635, 98 NW 
988. 


32. Shofner v. County ‘Bd. of Edu- 
cation, (Ark.) 296 SW 31. 


[a] Void order.—An order of a 
county board of education, addressed 
to the county treasurer and clerk, and 
requiring them not to cash school 
warrants is void because of Crawford 
& M. Dig. §§ 8924, 8925, providing 
that the treasurer must pay any war- 
rant of the board of directors proper- 
ly drawn, out of funds in his hands 
for that purpose. Shofner v. County 
Bd. of Education, (Ark.) 296 SW 31. 


33. Collier v. Peacock, 93 Tex. 255, 


See statutory provisions. 
LOO Viti. 15, 


15 NW 94. 


37. Woodworth vy. Stevens County 
schoo Dist. No. 2, 103 Wash. 677, 175 


[a] Thus the district cannot be 
held liable by the seller’s assignee of 
the claim after the district had issued 
warrants in payment of such debt to 
the agent of the seller having an- 
parent authority, who had transferred 
such warrants to an innocent party 
for value, although payment of the 
warrants to the holder was made after 
the district had received notice of the 
assignment of the debt. Woodworth 
v. Stevens County School Dist. No. 2, 
108 Wash. 677, 175 P 321. 


pee cce ary and transfer see supra 


38. Martin v. Kingman County 
Rural High School Dist. No. 3, 126 
Kan. 424, 268 P 841. 


29. Woodworth v. Stevens County 
Sehyol Dist. No. 2, 103 Wash. 677, 175 


40. Wadena First Nat. Bank v. Ot- 
ter Tail County School Dist. No. 272, 
177 Minn. 30, 224 NW 251; Zalesky v. 
Pine County Cons. School Dist. No. 
21, 175 Minn. 166, 220 NW 428; Pine 
County Independent School Dist. No. 
21 v. Integrity Mut. Casualty Co., 171 
Minn. 376, 214 NW 258 (warrant 
marked by bank “not paid for want of 
funds’’); Solway State Bank vy. 
Beltrami County School. Dist. No. 26, 
170 Minn. 88, 212 NW 25. 


41. Wadena First Nat. Bank v. Ot- 
ter’ (Pall County? Dist Nore 7277 
Minn. 30, 224 NW 251; Zalesky v. 
Pine County Cons. School Dist. No. 
21, 175 Minn. 166, 220 NW 428; Sol- 
way State Bank v. Beltrami County 
School Dist. No. 26, 170 Minn. 83, 212 
NW 25. 


42. Wadena First Nat. Bank vy. Ot- 
ter Tail County School Dist. No. 272, 
177 Minn. 380, 224 NW 251; Zalesky 
v. Pine County Cons. School Dist. No. 
21, 175 Minn. 166, 220 NW 428; Sol- 
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even as to warrants receipted as having been paid.** 


Use in payment of taxes. When properly author- 
ized and in proper form, such warrajits are under 
some statutes receivable in payment of school taxes.** 


[§ 680] (2) Order of Payment. As a general] rule 
such warrants or orders are payable in the order in 
which they are presented for payment,*® or if reg- 
istered, in the order in which they are regularly | 
reached in the order of their registration.*® 


[§ 681] (8) From What Funds Payable.‘7 
general rule school warrants are payable only out 
of the particular fund applicable thereto,*® and pay- 
ment thereof cannot be recovered if such fund be- | 
comes exhausted;*® but where the warrant has been 
properly drawn for a legal indebtedness payable out 
of general funds, that insufficient funds have been 
provided for the payment of all of the district debts 
is no ground for refusal of payment®® nor is it a 
ground therefor that not enough funds would be left 
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Asa 


on hand to pay current expenses.°! Under. some 


way State Bank v. Beltrami County 
School Dist. No. 26, 170 Minn. 83, 212 
NW 25. 


43. Wadena First Nat. Bank v. Ot- 
ter Tail County School Dist. No. 272, 
177 Minn. 30, 224 NW 251; Zalesky v. 
Pine County Cons. School Dist. No. 21, 
175 Minn. 166, 220 NW 428. 


Evidence of payment see infra § 
687 notes 9-14. 


44. Coler v. Sterling, 15 S. D. 415, 
89 NW 1022 (holding, however, that 
an instrument directed to the treas- 
urer of a school-district, directing the 
payment of money at a future time, 
not.’ beine” in conformity with» i. 
[1879] ec 14 § 4492, is not a school 
warrant and is not receivable for 
school taxes under L. [1891] c 14 § 80, 
providing that such warrants shall be 
so received). 


45. State v. Gardner, 79 Nebr. 101, 
112 NW 373; Gallatin Bank v. Baber, 
6 Lea (Tenn.) 273. 


46. State v. Gardner, 79 Nebr. 101, 
112 NW 373. 


47. Apportionment and dGistribu- 
tion of taxes and other revenue see 
infra §§ 885-888. 


Use of particular funds see supra 
§ 661. 


4s. Angola Brick, etce., Co. v. Mill- 
grove School Tp., 73 Ind. A. 557, 127 
NE 855; State v. Cook, 72 Mo. 496 
(holding that in case of a warrant 
drawn upon the funds of one school 
township in excess of the funds in the 
hands of the treasurer for Such town- 
ship he cannot pay the same and be 
allowed a credit for the excess out 
of the funds belonging to another 
township). 


[a] General expense fund.—Since 
there is a distinction between the 
ordinary and necessary business ex- 
penses of a school township and those 
incurred for the erection of school 
houses and other permanent build- 
ings, a warrant issued in payment of 
materials used in the construction of 
a school cannot be considered as hav- 
ing been given in payment of ordinary 
expenses, and is not payable from the 
general expense fund of the township. 
Angola Brick, etc., Co. v. Millgrove 
School Tp., 73 Ind. A. 557, 127 NE 855. 


[b] Bond retirement fund.—A war- 
rant for materials used in the con- 
struction of a school building cannot 
be paid out of a bond fund created for 


the purpose of retiring an issue of 
bonds issued for the erection of the 
building. Angola Brick, etc., Co.. v. 
Millgrove School Tp., 73 Ind. A. 557, 
127 NE 855. 


49. Saunders v. State, 2 Oh. Cir. 
Ct. 475, t Oh.oCir. “Dee: 1596. (before 
Peg een), State v. Slavin; 11 

is. 


50. Com. v. Virtue, 12 LuzLegReg 
(Pa eLot Clayton Con vaCraley 209 
App. Div. 801, 204 NYS 619 [aff 240 
N. Y. 547, 148 NE 699] (where a claim 
had been audited by board of educa- 
tion, and voucher filed for its payment 
with the comptroller, and a judgment 
thereon recovered in favor of claim- 
ant, but claim was refused because 
the board’s appropriation for the year 
in which the liability had been in- 
curred had been exhausted, comptrol- 
ler may be compelled to pay the claim 
by a mandamus order). 

[a] Reason for rule.—It is not 
for the officer to presume that the 
directors will not provide the means 
to meet the deficit. Com, v. Virtue, 
12 LuzLegReg (Pa.) 191. 


51. Com. v. Virtue, 12 LuzLegReg 
(epi) alent. 

52. Foote v. Brown, 60 Miss. 155. 

53. Foote v. Brown, supra. 

54. Foote v. Brown, supra. See 
also Gallatin Bank v. Baber, 6 Lea 


(Tenn.) 2738 (trustee entitled to pay- 
ment under such circumstances aft- 
er having paid warrant). 
55. State v. Gardner, 79 Neby. 101, 
112 NW 3:73. 
55%. State v.. Gardner, supra. 
56. Interest on: 
County warrants see Counties § 314. 


Municipal warrants generally see 
Municipal Corporations § 4131. 
57. Baker Lumber Co. v. A. A, 


Clark Co., 53 Utah 336, 178 P 764. 


[a] Thus in a subcontractor’s ac- 
tion against a school district and 
general contractor and bank to whom 
the contractor had assigned war- 
rants executed upon acceptance of 
building, under Comp. L. (1907) § 
1400x, the school district should have 
been required to pay interest at the 
legal rate under section 1241 on the 
warrants from the date due until 
paid. Baker Lumber Co. v. A. A 
Clark Co., 53 Utah 336, 178 P 764. 


{[b] “Public policy 


: . re- 
quires that public corporations, 


un- 


[§§ 679-682 


statutes school warrants are primarily payable only 
out of school funds specifically raised for the cur- 
rent year,®? and warrants for past years cannot be 
paid out of such funds,®* unless there is a surplus 
above the amount necessary for the current year.°* 
It has been held that school officers will not be re- 
quired to appropriate and set apart the entire rey- 
enue of the district to the payment of registered 
warrants if the effect will be to close the schools;*® 
but that they may be required to set apart so much 
of the revenue as is necessary to maintain the schools 
for the shortest time provided by law, and at the 
least possible expense, and to use the balance in 
payment of such warrants in their proper order.°°% 


[§. 682] (4) Interest.°° Although a warrant giv- 
en in payment of a debt that is due draws interest 
at the legal rate from the due date,** in the absence 
of an agreement®® or statutory provision therefor,°® 
a school warrant or order in the usual form does 
not as a general rule draw interest,®° until after a 


der facts such as appear in this rec- 
ord, meet their obligations as pri- 
vate individuals are required to do, 
and, upon failure so to do, that they 
be required to pay such damages or 
interest as an individual would be 
required to pay.’”” Baker Lumber Co. 
Vie, (AWA SClarks Co. 453) Utahescs6nuhee 
PNG L. 110: 


58. Gallatin Bank v. Baber, 6 Lea 
(Tenn.) 273; 


59. See infra note 63. 


60. A. H. Andrews Co. v. Delight 
Special School Dist., 95 Ark. 26, 128 
SW 361; Decatur Nat. Bank v. De- 
ecatur School Dist. Bd. of Education, 
205 Ill. A. 57; Gallatin Bank vy. Baber, 
6 Lea (Tenn.) 273; State v. Hamil- 
ton, 77 W. Va. 646, 88 SE 103. 


[a] What constitutes . interest.— 
Where the amount named in war- 
rants issued by a school district in 
payment of desks was for the agreed 
price, that a larger price, was fixed 
because the warrants were payable 
in the future would not render any 
part of the price interest so as to 
make them void. A. H. Andrews Co. 
v. Delight Special School Dist., 95 
Ark. 26, 128 SW 3:61 (rendering it 
necessary to decide power to pay 
interest). 


[b] Application of statute.—Gen. 
School Act § 81, relating to orders 
for the payment of teachers’ wages, 
and providing for the payment of 
interest on orders unpaid, and since 
no interest can be recovered, has no 
application to a school district or- 
ganized under a ‘special act. Decatur 
Nat. Bank v. Decatur School Dist. 
Bd. of Education, 205 Ill. A. 57. 


[c] Construction of statutes.—(1) 
Kirby Dig. § 7628, requiring presenta- 
tion of warrant to the treasurer of 
the district, and section 7666, requir- 
ing the treasurer to indorse inade- 
quacy of funds to pay on the war- 
rant, do not authorize the payment 
of interest on such warrants. A. H. 
Andrews Co. v. Delight Special 
School Dist., 95 Ark. 26, 128 SW 361. 
(2) Acts -(19L5). cc) 85-8) 8; providine 
for a tax levy to pay warrants, which 
levies may be continued “for as many 
years aS may be necessary to pay 
off such debt, and the interest that 
may accrue thereon,’ does not cre- 
ate any new right to interest on or- 
ders for school money the provision 
for interest extending only to rights 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 682-684] 


proper demand and refusal of payment,®! in some 
jurisdictions, not unless so endorsed after such re- 
In some jurisdictions by rea- 
son of express statutory provision,®* and in some 
without reference to any statute,°* school warrants 
or orders cannot be made to draw interest. 
other statutes, however, such warrants may be made 
to draw interest,°> but not at a greater than the 
legal rate,°° the fixing of the interest rate within the 
limits of the statute being sometimes in the disere- 
Where by agreement 
school warrants payable on demand draw interest 
at a rate less than the legal rate, they draw interest 
at such rate until there is a default in payment,°* 
and thereafter, in the absence of another agreement, 
Where interest is permissible 
it may be made payable semiannually.7° 


[§ 683] f. Rescission and Recovery of Pay- 
In accordance with the rules relating to 
the rescission of contracts generally,7? a warrant 


fusal of payment.*? 


tion of the school officers.*7 


at the legal rate.°°® 


ments.‘1 


SCHOOLS AND SCHOOL DISTRICTS 


the distriet.7® 


Under 


issued as a result of false and fraudulent represen- 


to interest based on law other than 
such act. State v. Hamilton, 77 W. 
Va. 646, 88 SE 103. (3) Code (1913) 
ec 45 § 145 (sec 2201), requiring sher- 
iff to indorse orders presented but 
not paid, merely inflicts a penalty 
on the sheriff for nonpayment on 
presentation and does not make them 
bear interest against the issuing 
boards. State v. Hamilton, supra. 


61. Martin v. Tripp, 51 Mich. 184, 
16 NW 330. 


[a] Settled demand.—(1) Interest 
from the time of demand may be 
allowed in granting a mandamus for 
the payment of a school order, when 
it is such a settled demand as will 
sustain a recovery of interest at law. 
Martin v. Tripp, 51 Mich. 184, 16 NW 
330. (2) Demands entitled to inter- 
est generally see Interest §§ 13-89. 


62. Solway State Bank v. Beltrami 
County School Dist. No. 26, 170 Minn. 
83, 212 NW -25;.. State’ v. Hamilton, 
77 W. Va. 646, 88 SE 103. 


63. See statutory provisions. 
[a] Interest-bearing warrant is 
invalid. Clark v. Iroquois County 


School Dist. No. 1, 78 Ill. 474 (Rev. 
st. [1874]). 


64. Dell Special School Dist. No. 
Ne Johnson, 129 Ark. 211, 195 SW 


65. See statutory provisions. 


[a] After presentation and de- 
mand the warrant may be made to 
draw interest. Phelps v. Summit 
Dist. Tp, 90 Iowa 53, 57 NW 642 
(Code § 1824). 


66, Coggins Vv. HDly;, 236 Arizs s155, 
202 P 391; Phelps v. Summit Dist. 
Tp., 90 Iowa 53, 57 NW 642; Austin 
v. Colony Dist. Tp., 51 Iowa 102, 49 
NW 1051. 


[a] Particular statute construed. 
—Since the objects of L. (1921) ec 
10, allowing interest on school war- 
rants indorsed “no funds” at not to 
exceed eight per cent, were to ef- 
fect a greater parity of right between 
creditors of the school districts and 
county creditors generally, who are 
entitled to interest-bearing warrants 
on depleted funds, under Civ. Code 
(1913) par 2568, and to promote the 
public welfare by insuring the un- 
interrupted operation of the educa- 
tional processes of the state, such 
chapter, which fixes no specific rate 
of interest on school warrants, when 
construed with the latter section, 
which fixes a rate of six per cent 


on all warrants not paid for want 
of funds, requires that all school 
warrants bear interest at six per 


cent. Coggins v. Ely, 23 Ariz. 155, 
202 VP Soe 
{b] Bate of interest.—Where the 


legal rate is six per cent, school or- 
ders cannot be made to draw ten 
per cent. Phelps v. Summit Dist. 
Tp., 90 Iowa 53, 57 NW 642. 


{c] Amount recoverable.—The 
rate of interest recoverable on a 
school order is six per cent, although 
the order calls for a greater rate. 
Austin v. Colony Dist. Tp., 51 Iowa 
102, 49 NW 1051. 


67. Coggins v. Ely, 
202-Pse91e 

[a] Particular officer.—Since nei- 
ther the county treasurer, under Civ. 
Code (1913) par 2568, nor the coun- 
ty school superintendent, under Civ. 
Code par 2708, subds 1 and 2, can 
fix the rate of interest on school sal- 
ary warrants indorsed ‘‘no funds,” 
the board of school trustees, who are 
authorized, by paragraph 2733, subds 
3 and 8, to manage the school prop- 
erty and employ all school employees 
and required, by paragraph. 2751, to 
use the school moneys exclusively 
for the payment of salaries.and oth- 
er expenses therein provided for, are 
by necessary implication exclusive- 
ly empowered to fix such rate. Cog- 
Sins Wally. 623 Ariz 155, 202) 2 sorts 


68. Winsted Sav. Bank v. New 
Hartford, 78 Conn. 319, 62 A 81. 


69. Winsted Sav. Bank v. 
Hartford, supra. 


23 Ariz. 155, 


New 


70. Kimmons v. Jefferson County 
Bd. of Education, 204 Ala. 384, 85 
$.774. 

[a] Semiannual or annual inter- 


est.—Under the School Code (Acts 
[1919] p 567), a county board of ed- 
ucation has authority to issue six 
per cent warrants for a school build- 
ing on the public school funds of 
the county having their interest pay- 
able semiannually instead of annual- 
ly Kimmons v. Jefferson County 
Bd. of Education, 204 Ala, 384, 85 S 
774, 


71. Shiability of officez's see supra 
§§ 219-223. 


72. Modification or rescission of 
ret rate dca contracts see supra §§ 
90, § 


Rescission of contracts generally 
see Contracts §§ 648-691. 
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tations made to the district officers may be rescind- 
ed7® and surrender of the warrant for cancellation 
required,** regardless of the existence of damage to 
One receiving and collecting on a 
warrant issued to him with knowledge that its issu- 
ance was unlawful and. unauthorized, and with in- 
tent to defraud, is liable to- account for the funds 
received by him,’® irrespective of what disposition 
was ultimately made by him of such funds;’* but 
money paid out by a bank for the benefit of the dis- 
trict on warrants not approved by the proper officer 
cannot be recovered from such bank or from the 
officers drawing the warrant.7§ 


[§ 684] g. Refunding.’ 
district to refund an outstanding warrant indebted- 
ness into bonds and the mode of doing so depends 
entirely upon the terms of the particular statute.*° 
The acceptance and retention of bonds which were 
issued for the amount of a warrant to the payee 
thereof constitutes a payment of such warrant.*+ 


The power of a school 


73. Crane, etc, Co. v. Sykeston 
School Dist. No. 11, 36 N. D. 254, 
162 NW 413. 

74, Crane, etc. Co. v. Sykeston 
School Dist. No. 11, supra. : 

75. Crane, -etc., Co. v. Sykeston 
School Dist. No. 11, supra. 

76. Pearman v. Robertson, 119 


Miss. 384, 80 S 786. 
77. Pearman v. Robertson, supra. 


[a] Who may sue.—The state 
revenue agent has authority, under 
Code (1906) § 4738 (Hemingway 
Code § 7056), to institute an action 
against the county superintendent of 
schools, the clerk of the board of 
supervisors, and a warrant collector 
for warrants knowingly issued and 
collected by them without lawful au- 
thority. Pearman v. Robertson, 119 
Miss. 384, 80 S 786. 


78. Moody v. Chesser, 
A.) 183. S WwW 23: 
79. Cross references: 
Funding indebtedness by issue of 
warrants see supra § 671 notes 
Refunding: 
Bonded indebtedness see 
697 note 44. 
Indebtedness as creating new debt 


within limitations see supra §8 
637. 


(Tex. Civ. 


infra § 


80. See statutory provisions; and 
case infra this note. 
[a] Statute construed.—L. (1895) 


ec 7 art 1, as amended by L. (1897) 
e 5 providing a manner in which mu- 
nicipalities may refund an outstand- 
ing legal warrant indebtedness into 
bonds of the municipality, and pro- 
viding that such bonds may be is- 
sued in sums of any denomination 
from one hundred to one thousand 
dollars, in a series running from ten 
to twenty years, and from twenty 
to thirty years, do not provide a 
manner in which a warrant indebt- 
edness of a school-district amount- 
ing to eight hundred dollars may 
be funded into bonds of eighty dol- 
lars each. Caddo County School Dist. 


Noe 44 v. Baxter, 14 Okl. 374, 78 P 
386. 
81. Green v. Hughitt School Tp., 


5 S. D. 452, 59 NW 224. 


[a] Tllustration.—Where school 
township officers issue a warrant in 
payment for furniture, and before 
any transfer of the warrant issue 


570 [56 C.J.]J 

[§ 685] h. Rights and Remedies of Holders**— 
(1) In General. Where the disbursing officer of a 
school district refuses to pay a properly drawn and 
presented school warrant, the holder thereof may 
maintain an action at law thereon against the school 
district corporation®* or school board,®* particular- 
ly where liability on the warrant is not conceded,®° 
‘or mandamus will lie against the proper fiseal officer 
to compel payment.8® But where the holder of a 
warrant does nothing to compel payment during the 
time funds applicable thereto are in the district 
treasury, he cannot, after such funds have been 
paid on other obligations, compel the fiscal officer 
by mandamus to appropriate other funds to the pay- 
ment of his eclaim.* Picts by statute a remedy 
to compel payment by way of: motion is given to 
the holder of a warrant’® an action in assumpsit 
thereon does not lie.8® A bona fide purchaser from 
a schoo] district treasurer of warrants which had 
already been paid may recover in an action for 
money had and received, the purchase price of such 
warrants which had been deposited in the treasurer’s 
official account to the beneficial use of the district.®° 
Where a warrant has been issued in excess of the 
amount due to the creditor, it being otherwise valid, 
judgment for the amount actually due on the indebt- 
edness evidenced by the warranty may be given.°1 
Tf the warrant itself is invalid, recovery may be had 


bonds to the amount thereof to the] 366 


payee named, who accepts and re- 


tains the same, the acceptance of 
such bonds constitutes a payment of 86 
such warrants. Green v. Hughitt 15 NW 94: 


School Tp., 5 S. D. 452, 59 NW 224. 


SCHOOLS AND SCHOOL DISTRICTS 


(suggesting that 1 
would be the only remedy if liability | P 796. 


on the warrant were conceded). 


Bryant v. Moore, 50 Mich. 225, 
Leonard v. State, 67 Nebr. 


[§§ 685-687 


on the indebtedness which it represents if the latter 
is a valid indebtedness and the question is raised 
by the pleadings.°? Warrants validly issued and 
indorsed for transfer entitle a holder bank to recover 
thereon, even though funds which could have been 
used to pay such warrants were embezzled by the 
agent of the bank who purchased such warrants with 
the bank’s money.®* ‘Such bank may also recover on 
warrants purchased by its officer with its money even 
though such warrants were not indorsed.®* The 
bank, however, cannot recover on warrants pur- 
chased by its embezzling officer with his own funds 
and afterwards transferred to the bank.®° 


[§ 686] (2) Defenses.°® The invalidity of the 
warrant is a good defense to an action thereon®? 
regardless of the good faith of the officers in issuing 
the same.®°8 Accordingly, that the warrant was is- 
sued for a debt which exceeded the constitutional 
limitations on indebtedness is a question that may 
properly be raised by the district.°® Payment is, of 
course, a good defense to an action on a warrant,* 
although to constitute such defense, payment: must 
have been made with the funds of the district.2, That 
members of a school board have disbursed school 
funds unlawfully does not estop the district from 
defending an action on a warrant obtained by fraud. 


[§ 687]. (3) Evidence. A warrant on its face 


mandamus | County School Dist., 124 Kan. 300, 259 


93. Solway State Bank y. Beltrami 
County School Dist. No. 26, 170 Minn. 
83, 212 NW 25 (warrants shown out- 


82. Costs generally see infra § 978. 
Limitations see infra §§ 942-944. 


83. School Dist. No. 7 v. Reeve, 
56 Ark. 68, 19 SW 106; Heal v. Jef- 
ferson Tp., 15 Ind. 431. - 


[a] Under statute providing that 
school districts are corporations (1) 
and may make contracts and sue and 
be sued, the holder of a school war- 
rant which the disbursing officer up- 
on presentation refuses to pay may 
maintain an action thereon against 
the school-district that issued such 
warrant. School Dist. No. v. 
Reeve, 56 Ark. 68, 19 SW 106. (2) 
Capacity of district to be sued see 
infra § 928. 


84. See cases infra this note. 


[a] In Louisiana school certifi- 
cates of indebtedness, issued by the 
board of directors of the public 
schools of New Orleans, are not debts 
of the city, and actions for the pur- 
pose of having them recognized as 
valid claims can be maintained only 
against the school-board. Fisher v. 
New Orleans City Schools, 44 la. 
Ann. 184, 10 S 494; Labatt v. New 
Orleans, 38 La. Ann. 283. 


{b] Im Wisconsin under Rev. 
St. § 519, providing that a town board 
of school directors is a body cor- 
porate and shall possess the usual 
powers of a _ corporation for public 
purposes, and that it may sue and 
be sued, a suit cannot be maintained 
against a town for nonpayment of a 
school order signed by the proper of- 
ficers of the district, and drawn on 
the town treasurer, and specifying 
that it is to be paid out of the school 


fund. Miller v. Jacobs, 70 Wis. 122, 
35 NW 324. 
85. Pulaski County Bd. of Educa- 


tion v. Jasper, 193 Ky. 222, 235 SW 


635, 93 NW 988. 


[a] Applications.—(1) Thus man- 
damus will issue to compel a school 
district assessor to pay a school or- 
der, where the court is satisfied that 
there is no valid defense. Martin v. 
Tripp, 51 Mich. 184, 16 NW 330. (2) 
But the owner of a school warrant 
on a county treasury cannot, by suit 
in the name of the county trustee, 
compel the controller of the state 
to pay the amount of the warrant. 
Yost v. Gaines, 10 Lea (Tenn.) 576. 


[b] Pleading.—A petition for a 
writ of mandamus to compel the 
treasurer of a city school board to 
pay certain alleged, warrants, issued 
by the president and secretary of 
the board to teachers in the pub- 
lic schools, should allege that such 
warrants were drawn on funds in 
the hands of the treasurer, and that 
he has or has had in his possession 
funds out of which he could legal- 
ly pay said warrants, and which were 
duly set apart and apportioned by 
the school board to pay the same. 
Nocona Bank v. March, (Tex. Civ. 
A.) 51 SW 266. 


Mandamus to compel payment of 
claims by district officers see Man- 
damus § 3844. 


87. Stephenson vy. Union Seating 
Co., 26 Tex. Civ. A. 16, 62 SW 128. 


88. See statutory provisions. 


89. Canby v. Sleepy Creek Dist. 
Bd. of Education, 19 W. Va. 93. 


90. Briggs v.. Community High 
School, 120 Kan. 464, 248 P 1008. 


Money received generally see Mon- 
ey Received 41 C. J. p 26 et seq. 


91. Home State Bank v. School 
Dist. No. 17, 102 Kan. 98, 169 P 202. 


92. Citizens’ State Bank v. Butler 


standing on district’s books)? 


94. Solway State Bank v. Beltrami 
County School Dist. No. 26, supra. 


Necessity of indorsement for trans- 
fer of title see supra § 678 note 8. 


95. Solway State Bank v. Beltrami 
County School Dist. No. 26, 170 Minn. 
83, 212° NW?) 25. 


96. Payment as discharge see su- 
pra § 679 notes 88, 39. 


97. Beers v. Lasher, (Iowa) 229 
NW 821; Farmers’ Sav. Bank v. Farm- 
ington Independent School Dist., 122 
Iowa 99, 97 NW 988. 


Issuance, requisites, and validity of 
warrants generally see supra § 672 et 
seq. 


98. Beers v. Lasher, (Iowa) 229 
NW 821; Farmers’ Sav. Bank v. Farm- 
ington Independent School Dist., 122 
Iowa 99, 97 NW 988. 


99. Beers v. Lasher, (Iowa) 229 
NW 821; Farmers’ Sav. Bank v. Farm- 
ington Independent School Dist., 122 
Iowa 99, 97 NW 988. 


1. Martin v. Kingman County Ru- 
ral High School Dist. No. 3, 126 Kan. 
424, 268 P 841; Solway State Bank v. 
Beltrami County School Dist. No. 26, 
170 Minn. 83, 212 NW 25. 


2. Wadena First Nat. Bank v. Otter 
Tail County School Dist. No. 272, 177 
Minn. 30, 224 NW 251; Zalesky v. Pine 
County Cons. School Dist. No. 21, 175 
Minn. 166, 220 NW 428; Solway State 
Bank v. Beltrami County School Dist. 
No. 26, 170 Minn. 88, 212 NW 25. 


8. Crane, etc. Co. v. +» Sykeston 
School Dist. No. 11, 36 N. D. 254, 162 
NW 413. ’ 


4 Presumptions as to validity of 
warrants see supra § 676. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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being presumptively valid,® on the introduction of 
sueh a warrant in evidence, the burden is on the 
district to prove its invalidity® by sufficient evi- 
dence;* but where the warrants are void when is- 
sued and a claim is made that they have been vali- 
dated by a curative act, the burden is on the holder 
to show compliance with the provisions of the cura- 
Payment, being an affirmative defense,® 
the burden of proving it is on the district?® with 
Where a warrant, receipted on 
its face as having been paid, is introduced into evi- 
dence, a prima facie case for recovery is not made 
out and the district is entitled to a direction of a 
verdict thereon.!? Yet, that the warrant is receipted 
as paid is merely an item of evidence!® which may 


tive act.§ 


sufficient evidence.!! 


Void warrant as evidence of debt 
for which issued see supra § 676 
note 6. 


5. See supra § 676 note 69. 


6. Van Arsdale v. Olustee School 
Dist, No:)35,.23 Okl. 894; 101 -P 1121; 
Rettinger v. Pittsburgh School Bd., 
266 Pa. 67, 109 A 782;' Rogers v. Brule 
School Bd., 139 Wis. 143, 120 NW 852. 


[a] Thus in an action on a war 
rant, where the only defense is thal 
the district was indebted beyond the 
federal limit, plaintiff to make a pri- 
ma facie case need only introduce the 
warrant and prove that he is the own- 
er, the burden being on the district 
to show that, when the debt was cre- 
ated, it had exhausted its debt-creat- 
ing power. Van Arsdale v. Olustee 
School Dist. No. 35, 23 Okl. 894, 101 P 
1121. 


7. Kaill v. Bell, 88 Kan. 666, 129 
Biss. 


[a] Evidence sufficient in an ac- 
tion by the assignee of a school order, 
assigned as part of the consideration 
of a sale of land, against the assignor, 
to establish the invalidity of the order 
for want of power in the school board 
to purchase the article ordered. Kaill 
v. Bell, 88 Kan. 666, 129 P 1135. 


[b] Evidence insufficient to show 
that the indebtedness was in excess 
of the current revenues, and income 
to be derived from special taxation, it 
not appearing that the total indebted- 
ness incurred by the school board ex- 
ceeded the constitutional limitation 
and the amount of such revenues. 
Rettinger v. Pittsburgh School Bd., 
266 Pa. 67, 109 A 782. . 


8. Merchants’ Nat. Bank v. Dela- 
ware School Tp., 185 Ind. 658, 114 NE 
450. 


fa] Thus in an action on warrants 
issued by school trustees of a town- 
ship for loans, which plaintiff claimed 
were validated by Acts (1911) c 45, a 
curative act, the burden is on plain- 
tiff to establish that the loans were 
procured honestly, that there was a 
real necessity for them, and that the 
school township received _ benefit. 
Merchants’ Nat. Bank v. Delaware 
School Tp., 185 Ind. 658, 114 NE 450. 


Validating warrants see supra § 
672 notes 26-29. 


9. Solway State Bank v. Beltrami 
County School Dist. No. 26, 170 Minn. 
83, 212 NW 25. 


Payment as: 
Affirmative defense generally see Pay- 
ment §§ 132-153. 
Defense to action on warrant see su- 
pra § 686 notes 1-2. 
10. Solway State Bank v. Beltrami 
County’ School Dist, No. 26, 170 Minn. 
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pressly granted 


83, 212 NW 25. 


Burden of proving payment general- 
ly see Payment §§ 176-187. 


11. Martin v. Kingman County Ru- 
ral High School Dist. No. 3, 126 Kan. 
424, 268 P 841; Solway State Bank v. 
Beltrami County School Dist. No. 26, 
170 Minn. 83, 212 NW 25. 


[a] Evidence insufficient.—Solway 
State Bank v. Beltrami County School 
Dist. No. 26, 170 Minn. 83, 212 NW 25. 


[b] Evidence sufficient to sustain 
a finding that a warrant issued by a 
rural high school district had been 
paid. Martin v. Kingman County Ru- 
ral High School Dist. No. 3,126 Kan. 
424, 268 P 841. 


12. Solway State Bank v. Beltrami 
County School Dist. No. 26, supra. 


[a] Reason for rule.—‘‘When any 
of these receipted warrants were in- 
troduced in evidence, they tended as 
much to prove payment as they did 
the original issue. The proof for 
plaintiff, therefore, was equivocal. A 
prima facie case was not made out and 
defendant was entitled to a directed 
verdict.” Solway State Bank v. Belt- 
rami County School Dist. No. 26, 170 
Minn, 83, 212 NW 25, 27. 


{b] TIllustration.—School warrants 
bought with a bank’s money by an of- 
ficer of the bank, who was also an of- 
ficer of the school] district, and who 
embezzled the school’s money, such 
warrants being receipted by the payee 
or indorsee as paid on the plea of pay- 
ment, did not make a prima facie case 
for the bank, and entitle the district 
to a direction of verdict. Solway 
State Bank v. Beltrami County School 
Dist. No. 26, 170 Minn. 838, 212 NW 
25. 


13. Wadena First Nat. Bank v. Ot- 
ter Tail County School Dist. No, 272, 
177 Minn. 30, 224 NW 251; Zalesky v. 
Pine County Cons. School Dist. No. 21, 
175 Minn. 166, 220 NW 428. 


14. Wadena First Nat. Bank v. Ot- 
ter Tail County School Dist. No. 272, 
177 Minn. 30, 224 NW 251; Zalesky v. 
Pine County Cons. School Dist. No. 21, 
175 Minn. 166, 220 NW 428. 


[a] Thus, where it is shown that 
payment of the warrants was made 
with funds not belonging to the dis- 
trict, but with funds of a bank taking 
up the warrants, recovery on such 
warrants may be allowed the bank or 
a purchaser from the bank. Wadena 
First Nat. Bank v. Otter Tail County 
School Dist. No. 272, 177 Minn. 30, 224 
NW 251; Zalesky v. Pine County 
Cons. School Dist. No. 21, 175 Minn. 
166, 220 NW 428. 


Payment as discharge see supra § 
679. 


15. Notes as part of bonded debt 


plication therefrom.*® 
ever, it has been held that as a necessary incident 
to the power to create an indebtedness generally?® 
a school corporation has the right to evidence such 
indebtedness by any of the usual forms of such evi- 
dence,?° such as a promissory note,?! or, as other- 
wise stated a school district or township may bind 
itself by a negotiable promissory note or bill of ex- 


district 


[56 C.J.) “O71 


be overcome by proof.14 


[§ 688] C. Bills and Notes'°—1. Power and Au- 
thority To Issue—a. In General. 
a school district or other local school organization 
has no power to make and issue, or indorse, cqm- 
mercial paper,'!® unless authority to do so is ex- 


As a general rule 


by statute’? or by necessary im- 
In some jurisdictions, how- 


within limitation see infra § 700 note 
97. 


Power to incur indebtedness gener- 
ally see supra § 624 et seq. 


16. Stanton v. Shipley, 27 Fed. 498; 
Peers v. Madison County Bd. of Ed- 
ucation, 72 Ill. 508; School Directors 
v. Miller, 54 Ill. 338; School Directors 
v. Sippy, 54 Ill. 287; Reeve School 
Tp. v. Dodson, 98 Ind. 497; Stephens 
v. North Battleford School Dist., 1 
Sask. L. 506. 


[a] Acceptance of orders or bills. 
—A board of school directors has no 
power to make acceptances of orders 
or bills of exchange so as to bind the 
school district, and create a right of 
action thereon against the board. 
Peers v. Madison County Bd., of Edu- 
cation, 72 Ill. 508. 


[b] Power to borrow on vote of 
people and issue bonds therefor can- 
not be enlarged so as to authorize the 
execution of promissory notes binding 
on the district. School Directors vy. 
Sippy, 54 Ill. 287. 


17. Stanton v. Shipley, 27 Fed. 498; 
Connelly v. Earl Frazier Special 
School Dist., 167 Ark. 49, 266 SW 929. 


[a] Statute construed.—Spec. Acts 
(1923) No. 324 § 4, authorizing school 
directors to execute negotiable paper, 
but providing that the directors were 
not to be personally liable therefor, 
sufficiently indicates that such paper 
was to be executed in the name of the 
so as to bind the district. 
Connelly v. Earl Frazier Special 
School Dist., 167 Ark. 49, 266 SW 929. 


[b] Validity of  statute.—Spec. 
Acts (1923) No. 324-§ 4, authorizing 
school directors to execute negotiable 
paper, is not invalid because it does 
not state in whose name the paper is 
to be executed. Connelly v. Earl Fra- 
zier Special School Dist., 167 Ark. 49, 
266,SW 929. 


18. Stanton v. Shipley, 27 Fed. 498; 
Commercial State Bank v. Coe Tp. 
School Dist. No. 3, 225 Mich. 656, 196 
NW 373. 


{a] Annual meeting.—Under 2 
Comp. L. (1915) § 5667 subds 6, 7, giv- 
ing the district at an annual meeting 
the power to vote money to repair its 
schoolhouse, it has the power to au- 
thorize the issuance of notes for the 
raising of money for such purpose. 
Commercial State Bank v. Coe Tp. 
School Dist. No. 3, 225 Mich. 656, 196 
NW- 3738. 


19. Power to create indebtedness 
see supra §§ 624-650. 


20. Wallis v. Johnson School Tp., 
75 Ind. 368; Snoddy v. Wabash School 
Tp., 17 Ind. A. 284, 46 NE 588. 


21. Wallis v. Johnson School Tp., 
75 Ind. 368. 
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change, for any debt contracted by it in the course 
of its legitimate business, for any expenses incurred 
in any authorized matter, or in any matter which 
is not foreign to the purposes of its creation.?? There 
is no presumption in favor of the validity of a note 
issued by the school district officers,?? but rather the 


contrary.?4 


[§ 689] b. Limitations on Power.?® 
power to issue bills and notes exists,?® they must 
be issued only for purposes for which indebtedness 
may be incurred,?7 and so, in the absence of statu- 
tory authority to borrow money,?® no notes can be 
The power to is- 
sue such paper is also subject to the general limita- 
tions on the power of the district or its officers to 
Hence, a note executed by a school trus- 


issued for money so borrowed.?°® 


contract.?° 


22. State v. Helms, 136 Ind. 122, 
35 NE 893; Fatout v. Indianapolis 
School Comrs., 102 Ind. 223, 1 NE 389; 
Reeve School Tp. v. Dodson, 98 Ind. 
497; Johnson School Tp. v. Citizens’ 
Bank, 81 Ind. 515; Monticello v. Ken- 
dall, 72 Ind. 91, 37 AmR 1389; Win- 
gate v. Harrison School Tp., 59 Ind. 
520; Sheffield School Tp. v. Andress, 
56 Ind. 157; Clarke v. School Dist. No. 
7, 3 R. I. 199 Cholding that a school 
district may give and is bound by a 
promissory note for money borrowed 
to pay debts legally incurred). 


23. Wright County School 
No. 7 v. Thompson, 5 Minn. 280. 


Presumptions as to validity of con- 
tracts generally see supra § 583. 


24. Wright County School 
No. 7 v. Thompson, supra. 


[a] In order that note by school 
officers may be valid as a note of the 
district, it must appear that it was 
given for an indebtedness which such 
officers were authorized to contract. 
Wright County School Dist. No. 7 v. 
Thompson, 5 Minn. 280. 


25. Limitations on bonded indebt- 
edness see infra §§ 698-701. 


Limitations on power to incur in- 
debtedness generally see supra §§ 626- 
638. 

Notes as part of bonded indebted- 


ness within limitations see infra § 
700 note 97. 


Dist. 


Dist. 


26. See supra § 688. 
27. Reeve School Tp. v. Dodson, 98 
Ind. 497; Wallis v. Johnson School 


Tp., 75 Ind. 368; Sheffield School Tp. 
Ve ATOress,; 56 “Ind Alot Wright 
County School Dist. No. 72 v. Thomp- 
son, 5 Minn. 280. 


fa] Pilea@ing.—A complaint on a 
promissory note reciting that it was 
given for certain articles named, 
“yurchased for the benefit of the 
schools of said township,” which does 
not aver that the articles were suita- 
ble or necessary, nor that they had 
been received or used by the township, 
is bad on demurrer. Reeve School Tp. 
v. Dodson, 98 Ind. 497. 


Purposes for which indebtedness 
may be incurred see supra § 625. 


28. Power to borrow money see su- 
pra § 651. 
29. Bagegerly v. Bainbridge State 


Bank, 160 Ga. 556, 128 SE 766; Un- 
jon School Tp. v. Crawfordsville First 
Nat. Bank, 102 Ind. 464, 2 NE 194. 


30. Wingate v. Harrison School 
Tp 59eind. 7520. 


Limitations on power to contract 
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tee in pursuance of a contract in which he is per- 
sonally interested is void.*+ 
sions regulating the extent of indebtedness that 
may be incurred®? must be observed in issuing such 
paper,®® as must the statutory prerequisites in re- 
gard to the borrowing of money,** the ineurring of 


Constitutional proyi- 


indebtedness,*® or making of contracts*® generally. 


Where the 


see supra §§ 511-513. 


31. Wingate v. 
Arey she Waves BPAY, 


[a] Thus a note executed by a 
school trustee in pursuance of a con- 
tract whereby he is to share in the 
profits of a certain improvement of 
the school property is void as being 
included in the contract which is void 
for the interest of the trustee under 
2 Rev. St. (1876) p 454, and as being 
issued on a contract void as against 
publie policy. Wingate v. Harrison 
School Tp., 59 Ind. 520. 


Personal interest of officers in con- 
tracts of district see supra § 515. 


32. Limitations on amount see su- 
pra §§ 626-630. 


33. Lafayette County Bd. of Pub- 
lic Instruction v. Union School Fur- 
nishing Co., (Fla.) 129 S 824; Com- 
mon School Dist. No. 10 v. Miller, 105 
SW 457, 32 KyL 367. 


[a] Thus notes executed by a 
county board of public instruction, 
with interest coupons made payable in 
one, two, three, four, and five years 
after date, were equivalent of bonds 
prohibited by Const. art 12 §§ 8, 9; 
Comp. Gen. L. (1927) § 577%. Lafdy- 
ette County Bd. of Public Instruction 
vy. Union School Furnishing Co., (Fla.) 
129 S 824 (such notes constitute 
pledge of future earnings for current 
indebtedness). 


[b] Pleading.—In an action on a 
note of the district, the complaint 
need not allege the amount that may 
be raised by the district by taxation 
in one year, or that the note is valid 
within the constitutional provision re- 
stricting indebtedness to the revenues 
of the year, such being a matter of 
defense. Common School Dist. No, 10 
v. Miller, 105 SW 457, 32 KyL 367. 


34. Rural Special School Dist. No. 
50 v. Dardanelle First Nat. Bank, 173 
Ark. 604, 292 SW 1012; School Di- 
rectors v. Miller, 54 Ill. 338; Commer- 
cial State Bank y. Coe Tp. School Dist. 
No. 3, 225 Mich. 656, 196 NW 3873. 


[a] Applicability of statute.—Hvi- 
dence that, after repairs to a school 
building amounting to two thousand 
five’ hundred dollars, the insurance 
was increased from one thousand dol- 
lars to three thousand dollars, with- 
out evidence of the former value of 
the building, or that the insurance ap- 
proximated its value, or that any mon- 
ey was spent, except for repairs, does 
not show the erection of a new school- 
house, within Pub. Acts (1919) No. 43, 
relative to borrowing money and is- 
suing bonds for construction of new 
buildings, so as to invalidate notes 


Harrison School 


In those jurisdictions where a vote by the electors 
is necessary before a contract. may be entered into 
by the district officers,?* a note may not be issued 
pursuant to a contract where such vote of the elec- 
tors has not been had.?° 
utory authority therefor the note may not contain 
a stipulation for the payment of attorney’s fees in 
the event that suit must be brought on the note te 
enforce collection.*® 


In the absence of stat- 


given by the district board. Commer- 
cial State Bank v. Coe Tp. School Dist. 
No. 8, 225 Mich. 656, 196 NW 373. 


[b] Vote of electors.—(1) Where a 
vote of the electors is necessary be- 
fore money may be borrowed by a dis- 
trict (see supra, § 651 note 85), (2) a 
note may not be executed by the direc- 
tors of the district for such purpose 
without a vote of the electors (School 
Directors v. Miller, 54 Ill. 338; Ru- 
ral Special School Dist. No. 50 v. Dar- 
danelle First Nat. Bank, 173 Ark. 604, 
292 SW 1012). 


Borrowing money see supra § 651. 


35. Jackson v. Conneautville School 
Dist., 280 Pai 601, 125 A 310. 


[a] Recorded vote of school board. 
—(1) Under a statute requiring a re- 
corded vote of the majority of the 
school board before any indebtedness 
may be incurred by the district or its 
officers (See supra § 639 note 6 [b]), 
(2) notes executed by the president 
and secretary of a school board, but 
which were unauthorized by the board 
of school directors, there being no rec- 
ord of any affirmative vote relating 
thereto, were void and unenforceable 
against the school district (Jackson 
v. Conneautville School Dist., 280 Pa. 
601, 125 A 310). 


Incurring indebtedness generally 
see supra § 639 et seq. 
36. American Ins. Co. v. Willow 


Dist. Tp., 55 Iowa 606, 8 NW 472. 
87. See supra § 504. 


38. School Directors v. Miller, 54 
Ill. 338;-American Ins. Co. v. Willow 
Dist. Tp., 55 Iowa 606, 8 NW 472. 


[a] Insurance contract.—(1) Nei- 
ther the board of directors nor a sub- 
director of a School township has au- 
thority to give a note for the payment 
of premiums on insurance which shall 
be binding on the township without a 
vote of the electors authorizing or 
ratifying the same. American Ins. 
Co. v. Willow Dist. Tp., 55 Iowa 606, 8 
NW 472. (2) Power of district to en- 
ter into contract of insurance see su- 
pra § 508. 


[b] Acquisition of school site.— 
(1) Where the vote of the electors is 
required before the school directors 
may purchase a schoolhouse site (see 
supra § 4386), (2) the directors may 
not execute a promissory note for 
such purpose without a vote of the 
electors (School Directors v. Miller, 54 
Lee Some 


39. Snoddy v. Wabash School Tp., 
17 Ind. A. 284, 46 NE 588. 


Attorney fee stipulation in contract 
for supplies see supra § 511 note 94. 


For later cases, developments anid changes in the law see Annotations, same title and section number, 


§§ 690-692] 


[§ 690] 2. Individual Liability of Officers.4° Like 
in the case of contracts generally*! a bill or note 
which shows on its face that the officer signing it 
acts in his official character, although he does not 
add his official designation to his signature, he is 
not bound personally,t? and a fortiori he is not 
individually liable where he adds his official desig- 
nation to the note which shows clearly an intention 
to bind the district and not the officer.4* Thus where 
such paper is executed on behalf of a district or 
township, the words “trustee of the district or town- 
ship” added to the trustee’s signature are not mere 
descriptio persone, but the paper binds the dis- 
trict or township and not the trustee individually ;44 
on the other hand, where the body of such paper 
does not contain apt words to bind the school dis- 
trict, the mere addition of the words “school trus- 
tees,” or the like, to the signature of the officers sign- 
ing such paper, are mere descriptio persone and do 
not make the paper that of the school corporation.*® 
That the school officers have issued notes for money 
borrowed without authority of the electors as re- 
quired does not render such officers personally ha- 
ble on such notes.*°® 


[§ 691] 3. Negotiability.*7 It has been held that 
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bills and notes of a school district or other local 
school organization, although negotiable in form, are 
not negotiable in the sense of the law merchant,** 
so that the district may interpose against an inno- 
cent holder all the defenses which were available to 
it against the original holder.*® Of course, a note of 
the district made payable out of a particular fund 
is clearly not negotiable,°® the rule being the same as 
in the ease of a note of an individual.®+ 


[§ 692] 4. Effect of Invalidity®?—a. In General. 
As in the ease of the creation of invalid indebtedness. 
generally,°*? notes issued without authority,°* or for 
an improper purpose,°®® or beyond the debt limit of 
the district,°® or without complance with statutory 
prerequisites,°>* are void, with no liability against. 
the district attaching thereon®® and with no rights 
accruing in favor of the holder,®® even though the 
distriet used the building erected with the money 
unlawfully borrowed.°° It has otherwise been stat- 
ed that, if the district officers or agents issue pa- 
per without authority, it will at most have the 
force of a simple obligation,®+ or be admissible in 
evidence as tending to show the amount of the in- 
debtedness for which it was given,®? but no liability 
on the note itself attaches against the district.®? 


Prerequisites to contracts see supra 
§ 517 et seq. 


40. Individual liability of officers: 
Generally see supra §§ 219-223. 
ion funds of district see supra $ 220. 
n: 


Contracts generally see supra § 222. 
Warrants or orders see supra § 677. 


41. See supra § 222. 

42. Lyon y. Anderson, 7 Iowa 509. 

43. State v. Helms, 136 Ind. 122, 
35 NE 893; Monticello School v. Ken- 


dall, 72 Ind. 91, 37 AmR 189; Sanborn 
v. Neal, 4 Minn. 126, 77 AmD 502; 
Hodges v. Runyan, 30 Mo. 491; Green- 
ville Second Nat. Bank v. Wilcox, 2 
Ohne Cir. cCt) 325, 4 On Cirs Dec? oli; 
Toronto v. McBride, 29 U. C. Q. B. 
(Ont.) 13. 


44. State ~. Helms, 136 Ind. 122, 35 
NE 893; Wallis v. Johnson School 
Tp. rand. 368.. 


[a] Illustration.—A promissory 
note executed upon a consideration 
moving only to the use and benefit of 
the school corporation of an incor- 
porated town, and signed by the school 
trustees thereof with their individual 
names followed by their official desig- 
nation, is not the note of the persons 
whose names are signed thereto, but 
the note of such corporation and bind- 
ing thereon. Monticello School v. 
Kendall, 72 Ind. 91, 37 AmR 139. 


45. Caliokia v. Rautenberg, 88 II1. 
219; American Ins. Co. v. Stratton, 59 
Iowa 696, 13 NW 763 (holding also 
that Acts [1882] ¢ 111, legalizing all 
contracts made by school officers for 
the insurance of school buildings, 
does not make a note which binds the 
officers individually an obligation of 
the district). 


46. Rural Special School Dist. No. 
50 v. Dardanelle First Nat. Bank, 173 


AmloqmiG04, Hagens We LOt2.  e Butme see 
School, Directors v. Miller, 54 Ill. 
838 (stating in an action against 


the district on such a note that a 
remedy exists in favor of the hold- 
er against the directors as individ- 
uals). 


[a] Reason for rule.—‘‘The payees 
in the notes had equal opportunity to 


know the law with the directors.” 
Rural Special School Dist. No. 50 v. 
Dardanelle First Nat. Bank, 173 Ark. 
604, 292 SW 1012, 1016. 


47. Negotiability of bonds see in- 
fra § 746. 


Negotiability of warrants or orders 
see supra § 678. 


48. Stanton v. Shipley, 27 Fed. 498; 
Sheffield School Tp. v. Andress, 56 Ind. 
Sire 


49. Stanton v. Shipley, 27 Fed. 498; 
Sheffield School Tp. v. Andress, 56 
Ind. 157. 


50. Stanton v. Shipley, 27 Fed. 498. 
51. See Bills and Notes § 214. 
52. Effect of invalidity of debts 


generally see supra §§ 648-650. 


53. Effect of invalidity of indebted- 
ness generally see supra § 648. 


54. Rural Special School Dist. No. 
50 v. Dardanelle First Nat. Bank, 173 
Ark. 604, 292 SW 1012; Railroad 
School Tp. v. First State Bank, 73 Ind. 
A. 358, 126 NE 342. 


[a] MTllustration.—Where the term 
of office of members of an advisory 
board expired and their successors 
qualified, an act of the old board, 
after. the qualification of the new 
members, in declaring an emergency 
and in joining with a school trustee 
in the execution of a note, was wholly 
without authority and void. Railroad 
School Tp. v. First State Bank, 73 
Ind. A. 358, 126 NE 342. 


55. Wallis v. Johnson School Tp., 
75 Ind. 368; Andrews v. Curtis, 2 Tex. 
Civ. A. 678, 22 SW 72. 


56. Lafayette County Bd. of Pub- 
lic Instruction v. Union School Fur- 
nishing Co., (Fla.) 129 S 824; Jack- 
son v. Conneautville Borough School 
Dist., 280 Pa. 601, 125 A 310. 


57. Rural Special School Dist. No. 
50 v. Dardanelle First Nat. Bank, 173 
Ark. 604, 292 SW 1012;” Jackson v. 
Conneautville Borough School Dist., 
280 Pa. 601, 125 A 310. 


[a] Effect of good faith.—(1) That 
funds for which a district’s notes 
were given were advanced by a bank 
in cashing warrants which the dis- 


; Ark, 507, 238 SW 630; 


trict issued in good faith for current 
expenses is immaterial in determining 
their validity, where the school dis- 
trict took no step to repay the loans, 
and the taxing power and all other 
sources of income were wholly insuf- 
ficient to defray the current expenses 
and repay the loans. Jackson v. Con- 
neautville Borough School Dist., 280 
Pa. 601, 125 A 310. (2) Effect of in- 
validity of loans to the district see 
supra § 651 notes 87-94. 


58. Rural Special School Dist. No. 
50 v. Dardanelle First Nat. Bank, 173 
Ark. 604, 292 SW 1012; Andrews v. 
Curtis; 2) Tex. Civ. A. 678, 22 Sw G22 


59. Rural Special School Dist. No. 
50 v. Dardanelle First Nat. Bank, 173 
Ark. 604, 292 SW 1012 (no lien on 
school property). 


[a] Reason for rule.—‘‘A person 
contracting with a school district is 
bound to know what contract the 
board is authorized is make.” Rural 
Special School Dist. No. 50 v. Darda- 
nelle First Nat. Bank, 173 Ark. 604, 
292 SW 1012, 1014 (effect of invalidity 
hee gers generally see supra § 
648). 


60. Rural Special School Dist. No. 
50 v. Dardanelle First Nat, Bank, 173 
Ark. 604, 292 SW 1012. But see infra 


note 68. 

61. Stanton v. -Shipley, 27 Fed. 
498. 

[a] Promissory notes made by 


trustees of school districts as evi- 
dences of indebtedness are valid be- 
tween the parties, as a contract for 
forbearance and promise to pay the 
amount specified upon which a suit 
may be brought against the district; 
but a judgment upon them can be en- 
forced only against the fund raised 
for the payment of the particular in- 
debtedness. Robbins v. Anoka County 
School Dist. No. 1, 10 Minn. 340. 


62. School Directors v. Sippy, 54 
Ill. 287. 


63. Arkansas Nat. Bank v. Wash- 
ington County School Dist. No. 99, 152 
Wright v. At- 
lantic Coast Line R. Co., 165 Ga. 101, 
139 SE 817; Baggerly v. Bainbridge 
State Bank, 160 Ga. 556, 128 SE 766. 


[a] Borrowing money.—W here 
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On the other hand it has been held that, although the 
note is invalid because issued for money borrowed 
without authority,®°* an action for money had and 
received or on an implied promise will nevertheless 
le against the district if the borrowed money was 
used to pay a lawful indebtedness of the district,®® 
provided the equities are such as to require the 
lender to be subrogated to the rights of claimant 
whose debts have been paid by the money bor- 
rowed,°® and provided there was a necessity for 
the borrowing of the money.®* The like has been 
held where the benefits for which the note was is- 
sued are received and accepted by the district.°® 


[§ 693] b. Ratification or Cure.®® Following the 
general rule, the district by appropriate action could 
ratify an indebtedness ineurred by an officer with- 
out authority where such indebtedness could have 
been authorized by the district in the first instance ;7° 
notes issued by school officers without authority 
may be ratified by appropriate action of those hay- 
ing such authority in the first instance.*1 On the 
other hand, where the notes issued are void because 
not approved by a vote of the electors,’? there can 
be no ratification of such notes by mere act of the 
school officers.‘? Likewise, notes bad when issued 
because in contravention of some constitutional pro- 
vision’? cannot be made valid by an act of the legis- 


money is borrowed by the district of- 
ficers without authority, a note given 
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treasurer reported expenditures to the 


[§§ 692-695 


lature.”® 


[§ 694] 5. Bills and Notes of Third Parties. Un- 
der some statutes the district, through its officers, 
may take notes, bonds, and other negotiable se- 
curities,7° it being so held in some instances with- 
out mention of any statute.77 Such an instrument 
once in the ownership of the district retains all the 
usual attributes of such negotiable paper’® and is 
governed by the Negotiable Instruments Law.’® It 
may be sold and transferred by the district through 
its officers*® acting in their corporate capacity,®? and 
not as agents,** and when properly negotiated, legal 
title may be vested in the purchaser.** Where the 
district is being sued by a party in an action of as- 
sumpsit, a note of such party of which the district 
is the holder may be used as a set-off to the action.** 


[§ 695] D. Bonds**—1. Power and Authority To 
Issue—a. In General. At the outset it may be said 
that only a district or other local school organization 
validly created and existing pursuant to law has pow- 
er to issue bonds;*® and so, where an attempted or- 
ganization of a district,*? or a consolidation of sev- 
eral school districts is void because of the failure to 
comply with statutory requirements with respect 
thereto,*® no power exists in such district to issue 
bonds,’® and the same is true as regards a district 


Gen. L. .[1927]. § 577). Lafayette 


by them for money borrowed for the 
district cannot be enforced against 
the district. Arkansas Nat. Bank v. 
Washington County School Dist. No. 
99, 152 Ark. 507, 238 SW 630; Wright 
v. Atlantic Coast Line R. Co., 165 Ga. 
101, 139 SE 817; Baggerly v. Bain- 
bridge State Bank, 160 Ga. 556, 128 
SE 766. 


Power to borrow money see supra 
§ 651. 


64. See supra note 54. 


65. Baggerly v. Bainbridge State 
Bank, 160 Ga. 556, 128 SE 766; Union 
School Tp. v. Crawfordsville First 
Nat. Bank, 102 Ind. 464; Wallis v. 
Johnson School Tp., 75. Ind. 368; Bick- 
nell v. Widner School Tp., 73 Ind. 501. 


[a] Basis for rule.—The lender of 
the money and holder of the note is 
subrogated to the rights of the hold- 
ers of lawful liabilities against the 
district who have been paid out of 
the proceeds of the loan. Baggerly 
v. Bainbridge State Bank, 160 Ga. 556, 
128 SE 766. 


66. Union School Tp. v. Crawfords- 
ville First Nat. Bank, 102 Ind. 464. 
67. Union School Tp. v. Crawfords- 


ville First Nat. Bank, supra. 


68. Cumberland County 
Dist. No. 3 v. Fogleman, 76 IIl. 
But see supra note 60, 

69. Ratification of: 

Bond issue see infra § 745. 


Contracts generally see supra §§ 586, 
587. 


Indebtedness generally 


School 
189. 


see supra § 


649. 
70. See supra § 649 note 69. 
71. Commercial State Bank v. Coe 


Tp. School Dist. No. 3, 225 Mich. 656, 
196 NW 3873; O’Loughlin v. Dorn, 168 
Wis. 205, 169 NW 572. 


[a] Thus, where the school dis- 
trict board voted money to repair and 
make usable a schoolhouse, and the 


annual meeting, which voted to give 
new notes to pay the notes given by 
the board to a bank for a loan, such 
notes were ratified, and constituted 
binding obligations under Comp. L. 
(1915) § 5667 subds 6, 7, authorizing 
the annual meeting to vote taxes to 
build schoolhouses, ete. Commercial 
State Bank vy. Coe Tp. School Dist. No. 
3, 225 Mich. 656, 193 NW 473 (no call 
or notice of matters to be voted on is 
necessary to validate action taken at 
the annual school district meeting 
held at the time fixed by statute). 


[b] Repudiation as bar to ratifica- 
tion.—The carrying of a motion at an 
annual meeting of the electors of a 
school district, ‘‘that if we can get out 
of paying the $450 to S. we will,” did 
not amount to a repudiation of the ob- 
ligation or bar a later recognition 
thereof. O’Loughlin v. Dorn, 168 Wis. 
205, 169 NW 572. 


72. See supra § 688. 


73. Rural Special School Dist. No. 
50 v. Dardanelle First Nat. Bank, 173 
Ark. 604, 292 SW 1012. 


[a] Reason for rule.—‘'To hold 
otherwise would be to make the stat- 
ute of no effect because a board of 
directors could make a contract with- 
out submitting the question to the le- 
gal voters - and make the dis- 
trict liable to the same extent that it 
would be if the directors complied 
with the law. . . If this could 
be done the statute would be perfect- 
ly useless.” Rural Special School 
Dist. No. 50 v. Dardanelle First Nat. 
Bank, 173 Ark. 604, 292 SW 1012, 1016. 


74. See supra § 689. 


75. Lafayette County Bd. of Pub- 
lic Instruction’ v. Union School Fur- 
nishing Co., (Fla.) 129 S 824. 


[a] Thus notes executed by the 
board of publie instruction payable 
in successive years with interest cou- 
pons attached were void as equivalent 
to bonds and were not made valid by 
an act validating the board’s, war- 
rants (Const. art. 12 §§ 8, 9; Comp. 


tpra § 66), 


County Bd. of Public Instruction v. 
Union School Furnishing Co., (Fla.) 
129 S 824. 


76. See statutory provisions. 


77. Brewster v. Colwell, 13 Wend. 
GNELY.) 282 


78. Scott v. Goode, 128 Ill. A. 26. 
79. Scott v. Goode, supra. 


Bills and notes generally see Bills 
and Notes 8 C. J. p 1 et seq. 


80. Scott v. Goode, 128 Ill. A. 26. 
81. Scott v. Goode, supra. 

82. Scott v. Goode, supra. 

[a] Effect.—A promissory note to 


the district as payee when transferred 
by officers as “its agents and attor- 
neys” does not vest such title in the 
purchaser as to enable him to sue the 
maker in his own name. Scott v. 
Goode, 128 Ill. A. 26. 


83. Scott v. Goode, supra. 


a ea v. Colwell, 13 Wend. 
CN. Y.) 28. 

85. 
et seq. 


Warrants or orders see supra § 671 
et seq. 


86. See infra notes 87-90. 


Creation of districts generally see 
Supra § 48 et seq. 


87. See supra § 48 et seq. 


88. Conditions precedent to con- 
solidation see supra § 96 


89. Dartmouth Say. Bank v. School- 
Dist. Nos. 6 and 31, 6 Dak. 332, 43 NW 
822; , Lee v. Bassett, 153 Miss. 854, 
121 S 842. 


[a] Petition of electors assuming 
indebtedness (1) being a condition 
precedent to the consolidation of sev- 
eral school districts into one (see su- 
(2) a district consolidat- 
ed without such petition has no 
authority to issue bonds (Lee v. Bas- 
sett, 153 Miss. 854, 121 S 842). 


aes and notes see supra § 688 


For later cases, developments and changes in the law see Annotations, same title and section number, 
/ 


: 
b 


§ 695]. 


created by an invalid statute.°° 


bonds issued.?2 


[b] Defective organization as de- 
fense to action on bond.—The nonex- 
istence of a district because of a de- 
fect in organization can be set up as 
a defense to an action on bonds issued 
by a former ‘district against a suc- 
ceeding district. Dartmouth Sav. 
Bank v. Minnehaha County School 
Dist. No. 6, 6 Dak. 332, 43 NW 822. 
But see infra § 748 note 85. 


90. Fairmont Graded School Dist. 
v. Mutual L. & T. Co., 181 N. C. 306, 
107 SE 130. 


fa] Illustration.—Priv. Acts (1920) 
e 42, establishing a graded school dis- 
trict, being void as a violation of 
Const. art 2 § 29, prohibiting local and 
special laws, a proposed bond issue 
thereunder fails with it. Fairmont 
Graded School Dist. v. Mutual L. & T. 
Co., 181 N. C. 306, 107 SE 130. 


91. Turbeville v. Gowdy, (Tex. Civ. 
A.) 272 SW 559. 


92. Lincoln County v. Wilson, 125 
Miss. 837, 88 S 516. 


{aJ] Thus the fact that the resolu- 
tion of the board of supervisors de- 
claring its purpose to issue bonds for 
a consolidated ‘district under L. (1920) 
e 207, antedates by four days the 
resolution of the county board of edu- 
eation organizing such district, the 
former resolution not having been 
published until after the resolution 
organizing the district had been 
adopted, was not fundamental, but a 
mere irregularity, and did not render 
the bonds void. Lincoln County v. 
Wilson, 125 Miss. 837, 88 S 516. 


93. Baker v. Du Page County, 224 
Ill. A. 167; McDowell County v. 
Hanchett Bond Co., 194 N. C. 187, 
138 SE 614; Tate v. McDowell County 
Bd of Education, 192 N. C,0516, 135 
SE 336;- Hood v. Sutton, 175 N.C. 
98, 94 SE 686 (legislative authority 
must be shown). 


94. U. S.—Ashuelot Nat. Bank v. 
Valley County School Dist. No. 7, 56 
Fed. 197, 5 CCA 468 [aff 41 Fed. 5141; 
Erwin v. St. Joseph Bd. of Public 
Schools, 12 Fed. 680, 2 McCrary 608. 


Ark.—Schmutz v. Little Rock Sne- 
cial School Dist., 78 Ark. 118, 95 SW 
438. 


Cal.—Los Angeles City High School 
Dist. v. Longden, 83 P 248; Los An- 
geles City High School Dist. v. Long- 
den, 83 P 246. 


Ill. Baker v. Du Page County, 224 
PA S167 


Iowa.—Curry v. Sioux City Dist. Tp. 
62 Iowa 102, 17 NW 191. 


Kan.—Atchison Bd. of Education v. 
State, 26 Kan. 44. 


Nev.—McCulloch v. Bianchini, 292 P 
617. 

N. C.—Smith v. Robersonville 
Graded School, 141 N. C. 143, 53 SE 
524. 

Okl.—Kellogg v. Comanche County 
School Dist. No. 10, 13 Okl. 285, 74 P 
110. 


Pa.—In re State Normal 
Debts, 26 Pa. Co. 222 


Ss. D.—Kunz y. Hutchinson County 


School 


On the other hand, 
the validity. of bonds issued by a district properly 
organized is not affected by the size of area included 
in the district,°' and mere irregularities in the crea- 
tion of the district do not affect the validity of the 
In the absence of authority con- 
ferred expressly or by neéessary implication by con- 
stitutional or statutory provision, a school district 
or other local school organization has no power to 


SCHOOLS AND SCHOOL DISTRICTS 


conferred upon 


School Dist. No. 28, 11 S. D. 578, 79 
NW 844. 


Wash-—State v. Clausen, 109 Wash. 
37,186 PB 319. 


95. 


Statutes impairing obligations of 
ponteect see Constitutional Law §8§ 
593-777. 


96. See constitutional and statu- 
tory provisions; and eases infra this 
note. 


[a] Alternative statutes.—Act 
March 20, 1909 (St. [1909] p 528), 
applicable to the issuance of bonds by 
districts in cities of the fifth class, 
etc., while providing for bonds bear- 
ing a higher rate of interest than pre- 
scribed by Pol. Code § 1880, et seq, and 
varying therefrom in other respects, 
merely provides an alternative meth- 
od of issuing bonds so that an issue 
‘in accordance with the code provisions 
is proper. Santa Ana Bd. of Educa- 
tion v. Talbert, 52 Cal. A. 657, 199 P 
555. 


[b] Board empowered to act.—The 
authority conferred by Acts (1913) ¢ 
66942. (Comp, “Ls [1914] 9 §§  416b— 
416gg¢¢), to issue bonds, is properly 
conferred on the ‘county board of 
public instruction,” contemplated by 
Const. art 12 § 9. Lyle v. State, 69 
Fla. 97, 67 S 574. 


[ec] District as entity entitled to 
issue bonds.—(1) A district, which is 
subdivision of a county levying local 
taxes for schools, when constitution- 
ally created, is a political division of 
the state authorized to issue bonds 
under Const. art 7 § 7 par 1. Jen- 
nings v. New Bronwood,. School Dist., 
156 Ga. 15, 118 SE 560. (2) Code of 
School L., § 1438, as provided in the 
act of 1919 (Acts [1919] pp 288-345), 
authorizes a school district in a coun- 
ty levying a local tax for school pur- 
poses to call an election for issuance 
of bonds as provided in the act, and 
to that extent adds fo the provisions 
ofthe act of 1912 (Acts [1912] p 176), 
which authorized, elections of that 
character to be held only in school 
districts that levied such local tax. 
Sheffield v. Patmos School Dist., 157 
Ga. 660, 122 SE 57 (election see infra 
§§ 706-— 730). (3) In view of Consol. 
St. § 360, providing that every school 
or other district authorized to issue 
bonds shall for that purpose be a 
body politic, etc.,. Pub. L. (1920) 
(Spec. Sess.) ec 87, authorizing the 
trustees of any school district to is- 
sue bonds, Pub. L. (1921) (Spec. 
Sess.) c 87 § 9, Pub. L. (1921) c 224, 
and Pub. L. (1921) c 133 § 4, making 
the inhabitants of a school district a 
body politic and corporate for pur- 
poses of issuing and paying bonds, 
bonds duly voted and issued by a 
consolidated district composed of two 
school districts combined under Con- 
sol. St. §§ 5469-5479 and Pub. L. 
(1921) ¢ 179, and which districts had 
prior to consolidation voted the same 
rate of taxation, were valid. Paschal 
v. Johnston, 183 N. C. 129, 110 SE 841. 


[d] Repeal by implication.—(1) 
Acts (1909) e¢, 41, amending Acts 
(1903) e¢ 200 § 1, regulating the issu- 


State v. Clausen, supra. 
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issue bonds,®* or, as otherwise stated, the school dis- 
trict or its officers have only such powers in regard 
to issuing bonds for school purposes as is express- 
ly or impliedly conferred by statute,®* and such pow- 
er once conferred may be taken away or limited by 
the legislature subject to any constitutional rights 
that may have become vested.®® 


The power when 
the districts by constitutional or 


statutory provisions®® is generally confined within 


school boards in all cities except those 
of the first and second class and to all 
towns, impliedly repealed Acts (1907) 
ee 268, 285, which were applicable to 
cities having less than five thousand 
inhabitants and towns having a popu- 
lation of more than two thousand. 
Monical v. Heise, 49 In‘d. A. 302, 94 NE 
232. (2) St. (1918) e 157, authoriz- 
ing Elko County to issue bonds for the 
construction and equipment of a high 
school building in the town of Wells, 
was not repealed or amended by im- 
plication by Act March 25, 1913 (St. 
[1913] ec 244), which applies only 
where a county high school has al- 
ready been established and a new 
building or enlargement of the old is 


needed. Dotta v. Hesson, 38 Nev. 1, 
143 P 305. 
[e] Applicability of statute.—(1) 


Community high school districts, un+ 
der L. (1923) ec 187, are not ‘school 
districts” within that term as used in 
the act giving school districts power 
to issue bonds for schoolhouses, and 
are without authority to call an elec- 
tion for the issuance of bonds for the 
erection of a building. State v. New- 
bold, 114 Kan. 485, 219 P 288. (2) L. 
(1918) GETZ; providing that any su- 
pervisor’s district or school district 
containing not less than sixteen 
square miles, and having an assessed 
valuation of one hundred thousand 
dollars, may issue bonds under pre- 
scribed conditions, applies to con- 
solidated school districts having less 
than twenty-five square miles of terri- 
tory, notwithstanding Code (1906) § 
4535, and L. (1916) ec 180 (Hemingway 
Code § 4002). Barrett v. Cedar Hill 
ae School Dist., 123 Miss. 370, 85 S 


{f] Rural high school district 
may issue bonds under L. (1915) e 
311, and the laws governing school 
districts. Rural High School Dist. 


No. 1 v. Davis, 96 Kan. 647, 152 P 
666. 
{[g] Ward (1) has no power to is- 


sue school bonds under Const. art 281 
(Hemler v. Richland Parish School 
Bd., 142 La. 133, 76 S 585), (2) since, 
while the term “district,” as used in 
the constitution, is broad enough to 
include a ward in the sense that the 
limits of a school district may be as 
extensive as those of a ward, such 
ward cannot possibly be brought 
within the meaning of the term 
“school district’”” (Hemler v. Richland 
Parish School Bd., supra). 


{h] Legally created district (1) is 
required before it can have power to 
issue bonds. Milton v. Lincoln Parish 
School’ Bd.;~152! La. T61,—-94 "S386 
(Const. [1913] art 281). (2) Creation 
of districts see supra § 48 et seq. 


[i] Consolidated school district.— 
Consolidated school districts organ- 
ized under Acts (1913) p 721, which 
does not give the district authority to 
issue bonds, are nevertheless author- 
ized to issue bonds under Rey. St. 
(1909) § 10777, as to borrowing mon- 
ey and issuing bonds to purchase 
schoolhouse sites and erect and fur- 
nish schoolhouses, such statutes being 
in pari materia. State v. Gordon, 261 


ance of school building bonds by! Mo. 631, 170 SW 892. 
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certain limits and with certain restrictions and sub- 
ject to certain prerequisites, as, for example, the 
limitation of bond issues to certain purposes,®* to cer- 
tain amounts,®® and the necessity for submission 
of the question to the electors of the district.®° 
Within such limitations and restrictions the 
eretion of the district and its officers in issuing bonds 
is not subject to control by the courts.* 
tional provisions exist in some jurisdictions empow- 
ering the legislatures to enact laws authorizing the 
districts to issue bonds,” in which case statutes must 
be enacted to such effect before the district can be 


-{j] Board of education.—Under 
Rev. St. (1913) § 6971, as amended by 
eee OH) e129) Vand Ta) §E19i1'9))ib-c!*1'4'8* 
boards of education of school districts 
are authorized to issue bonds of the 
school district by consent of two 
thirds of the members of such board 
whenever a petition is filed requesting 
the issuance of the bonds signed by 
not less than fifty-one per cent of the 
qualified voters of such district. Mc- 
Cord v. Marsh, 108 Nebr. 723, 189 NW 
ae (petition of voters see infra § 
{ . 

{k] Municipality or school board. 
—(1) In Texas a municipality which 
created itself into a municipal school 
district under Vernon Civ. St. Annot. 
Suppl. (1922) art 2815c (see supra § 
94 note) (2) has the power to issue 
bonds to provide funds for school pur- 
poses under Rev. St. arts 2874, 2877— 
2882, not the school trustees (Poteet 
v. Bridges, (Tex. Civ. A.) 248 SW 415), 
(3) in whom lies the title to the 
school property of such municipality, 
under Rev. St. art 2872 (see supra § 
408 note). 


[1] County.—Under Const. art 12 
§§ 10, 11, which expressly commands 
that the annual county school tax levy. 
shall be solely to maintain and sup- 
port the public free schools within the 
county, and § 17, expressly providing 
that bonds for school purposes are to 
be issued by the school ‘district, Acts 
(1921) e¢ 8639, providing for issuance 
by the county board of public instruc- 
tion of long-term interest-bearing 
coupon warrants to provide funds for 
modern public high school buildings, 
in stated special tax school districts 
in the county, the principal and inter- 
est to be paid from the general school 
tax levy in the county to be made an- 
nually, is invalid. Leonard v. Frank- 
lin, 84 Fla. 402, 93 S 688. 


[m] School district as municipal 
corvoration.—(1) A school district is 
a “municipal corporation” within the 
acts of 14th Gen. Assemb. c 87, au- 
thorizing a municipal corporation to 
issue bonds. Curry v. Sioux City Dist. 
To. 62) Towa 102,05 17) NW i 190s 8(2), 
School district as municipal corpora- 
tion generally see supra 


{n] District in city.—While a city 
may, when authorized by its charter, 
issue municipal bonds for school pur- 
poses, yet unless its power to ‘do so is 
exclusive, a school-district embracing 
the city and territory attached there- 
to for school purposes may, independ- 
ently of the city, issue district school 


bonds in the manner prescribed by 
statute. Los Angeles City High 
School Dist. v. Longden, (Cal.) 83 P 


248 (Pol. Code §§ 1880-1887); Los 
Angeles City School Dist. v. Longden, 
(Cal.) 83 P 246. 


97. See infra §§ 696, 697. 
98. See infra §§ 698, 699. 
See infra § 706. 


Gulf Refining Co. v. Phillips, 5 
n (Qa) 514 [aff 11 F. (2d) 967, and 
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dis- 


Constitu- 


certiorari den 273 U. S. 697 mem, 47 
SCt 93 mem, 71 L. ed. 845 mem]. 


2. See constitutional provisions. 


{a] Effect of constitutional amend- 
ment.—(1) Amended section 17 of 
Const. art 12 became operative on 
adoption at general election in 1924 
and amends and supersedes or modi- 
fies any inconsistent provision con- 
tained in art 12 § 17, as adopted in 
1912, and prescribes additional con- 
trolling regulations with reference to 
issuing bonds by special tax school 
districts, but operates to amend and 
supersede or modify Rev. Gen. St. 
(1920) § 579, as amended by Acts 
(1921) ce 8543, and Rev. Gen. St. (1920) 
§ 580 et seq regulating issuing spe- 
cial tax school district bonds only in 
so far as such statutory provisions 
are repugnant to, or inconsistent with, 
such amendment. Perry v. Consoli- 
dated Special Tax School Dist. No. 4, 
89 Fla. 271, 108 S 639. (2) The new 
and additional regulations contained 
in Const. art 12, amended § 17, not 
modifying statutory provisions, may 
be applied in issuing bonds, although 
such new provisions are not contained 
in, or contemplated by, the present 
statutes. Perry v. Consolidated Spe- 
cial Tax School Dist. No. 4, supra. 


[b] FEurpose of provision.—Const. 
art 12 § 17 is ‘designed to supplement 
the funds provided by § 10 so as more 
amply to provide for the acquisition 
or improvement of schoolhouses, ete., 
the life or duration of which would 
have some relation to, or coincidence 
with, the period during which bonds 
are to run, the purpose being to allow 
those who use such permanent facili- 
ties to pay for them by issuing bonds 
extending over a series of years, dur- 
ing which time taxes for interest and 
sinking fund may be collected as pro- 
vided ‘by artl2* & 17. -iohnson ve 
Board of Public Instruction, 81 Fla. 
508, 88 S 308. 


[ec] Sharing cost of building.—As 
the legislature may authorize either 
the civil or school township covering 
the same territory to issue bonds to 
build a schoolhouse, and authorize the 
county, township, and town to assume 
part of, or require any one of them 
to pay all, expense, it may authorize 
the civil township to pay part and 
the school township part, each being 


liable only for its own debt. Follett 
v. Sheldon, 195 Ind. 510, 144 NE 867. 
38. Perry v. Consolidated Special 


Tax School Dist. No. 4, 89° Pla. 271, 
103 S 639. 


[a] Constitutional provisions ef- 
fectuated.—(1) Rev. Gen. St. (1920) § 
579, as amended by Acts (1921) c 8543, 
and Rev. Gen. St. (1920) § 580 et seq, 
relating to the issuance of bonds, are 
sufficient to effectuate Const. art 12, 
as amended in 1924, since the organic 
provisions that conflict with some of 
the statutory regulations operate to 
supersede or modify the latter with- 
out destroying the efficacy of the 


said to have such power. 
been held to have plenary power to authorize the 
issuance of bonds of a school district for school 
purposes in the absence of constitutional restric- 
tions? and statutes attempting to confer such au- 
thority on the district must not be in violation of 
constitutional provisions.® 
where a district is considered to be a legal entity 
distinet from the county or other municipality with- 
in whose boundaries it lies,° bonds issued by such 
a district constitute an indebtedness of the district 
and not of the county or other municipality.’ 


[§ 695 


Legislatures have also 


In those jurisdictions 


In 


earlier statutory provisions. Perry v. 
Consolidated Special Tax School Dist. 
No. 4, 89 Fla. 271, 103 S 639. (2) Acts 
(1919) pp 345, 349 §§ 143, 145, provid- 
ing for an election to determine 
whether a consolidated school dis- 
trict shall issue bonds, are not illegal 
and void, on the ground that they do 
not provide how or in what manner 
money to pay off the bonds shall be 
raised, nor specify the property on 
which nor the territory within which 
a tax for that purpose is to be levied, 
and do not vest in any person or per- 
sons authority to issue, sell, and dis- 
pose of the bonds, nor to levy and 
collect a tax for their liquidation, in 
view of Civ. Code (1910) § 442. Davis 
v. Orland Cons. School Dist., 152 Ga. 
76, 108 SE 466. 


[b] Validity of statute.—L. (1919) 
p 345 § 143, as amended by L. (1921) 
p 221 in so far as it authorizes a 
school district in the county levying 
local school tax to issue bonds for the 
erection of a school-house, does not 
violate Const. art 8 § 4 par 1, which 
expressly authorizes levy of a tax by 
the district in addition to that levied 
by the county. Jennings v. New 
Bron wood School Dist., 156 Ga. 15, 118 

4 . 


[ec] Authority of ward before or- 
ganization as district.—Act (1910) No. 
256, in so far as it authorizes the issu- 
ance of bonds by wards which have 
not been made school districts, is un- 
constitutional under Const. art 281. 
Hemler v. Richland Parish School 
Board, 142 La. 133, 76 S 585. 


4. Zeigler v. Thompson, 119 S. C. 
101, 111 SE 880. 


5. State v. Indian River County 
Bd. of Public Instruction, 98 Fla. 1152, 
125 S 3857; State v. L’Engle, 40 Fla. 
392, 24 S 539; Hollowell v. Borden, 
148 N. C. 255, 61 SE 638; Re Harper, 
32 Ont. L. 490, 7 OntWN 468 [appr 7 
OntWN 309] (must be proportionate 
on each municipality in district). 


[a] fLhus, where the constitution 
provides the source of funds for the 
support and maintenance of schools, 
bonds may not be issued to raise 
funds for such purpose. State v. In- 
dian River County Bd. of. Publie In- 
struction, 98 Fla. 1152, 125 S 357 (con- 
stitution contemplates annual budget 
of county school expenditures, and 
does not contemplate that interest- 
bearing time warrants or bon'’ds shall 
be issued to raise funds for the sup- 
port and maintenance of schools 
(Const. art 12 § 9, as amended in 1926, 
and art 3 § 21, as amended in 1928; 
Acts (1929) c 14550)). 


6. District as distinct legal entity 
see supra § 47. 


7. Jarvis, vy. Hammons, 32 Ariz 
124.1256 Pis62) sz Aviz. Sis. 25.0 osm, 
Booth v. Owensboro Bd. of Education, 
229 Ky. 719, 17 SW (a) 1013: 


[a] Thus, where the boundaries of 
a school district coincide with those 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 695-696] 


some jurisdictions the power to borrow money® ear- 
ries with it by implication the power of issuing 
bonds,® but such power to borrow does not author- 
ize the issuance of bonds to be bargained away and 
delivered to a contractor for the creation and fur- 
Bonds issued without au- 
thority or for an unauthorized purpose are void 
even in the hands of innocent persons;!! and such 
bonds are not rendered valid by a vote of the 
people of the district authorizing them to be issued, 
where the law does not authorize such a vote.!” 
withstanding, where there is a statute so providing, 
the bonds on which a loan to a school-district is made 
are void, if the money is advanced in good faith 
and is used by the school-district for school pur- 
poses, it is under a liability to refund the money 


nishing of a building.?° 


of the city, a bond issue for school 
purposes is an indebtedness of the 
board of education. Booth v. Owens- 
boro Bd. of Education, 229 Ky. 719, 17 
SW (2d) 1013. 


sore Borrowing money see supra § 


9. Ark.—Schmutz v. Little Rock 
Special School Dist., 78 Ark. 118, 95 
SW 438. 


Conn.—Russell v. Middletown City 
School Dist., 101 Conn. 249, 125 A 641. 


Ill.—Peo. v. Sisson, 98 Ill. 335. 


Mich.—Union School Dist. Bd. of 
Education v. Goodrich, 208 Mich. 646, 
175 NW 1009. 


Nebr.—Orchard v. School Dist. No. 
70, 14 Nebr. 378, 15 NW 730 (purchase 
of school site and erection of school- 
house); State v. Adams County 
School Dist. No. 4, 13 Nebr. 82, 12 NW 
812; State v. Adams County School 
Dist. No. 24, 13 Nebr. 78, 12 NW 927. 


N. C.—Jones v. Guilford County Bd. 
of Education, 185 N. C. 303, 117 SE 


“We regard the power as so firmly 
established by usage and authority 
that it can only be taken away by leg- 


islative denial or limitation, and 
ought not to be negatived by judicial 
interpretation.” Russell v. Middle- 


town City School Dist., 101 Conn, 249, 
261, 125 A 641. 


fal. Thus Pub. Acts (1865) c¢ _5, 
and Gen. St. (1918) § 920, authoriz- 
ing the Middletown City school dis- 
trict to borrow money, also includes 
the implied power of issuing negotia- 
ble bonds running over a long period 
of time. Russell v. Middletown City 
School Dist., 101 Conn. 249, 125 A 641, 
(2) Under Acts (1895) ¢ 55, authoriz- 
ing the special school district of Lit- 
tle Rock to borrow money to erect a 
high school building, to issue evi- 
dences of debt therefor, and to mort- 
gage the real property of the district 
as security, the district is authorized 
to issue negotiable bonds with inter- 
est coupons attached. Schmutz v. 
Little Rock Special School Dist., 78 
Ark. 118, 95 SW 438. 


[b] Election authorizing the bor- 
rowing of money authorizes the issu- 
ance of bonds therefor. Jones v. Guil- 
ford County Bd. of Education, 185 N. 
Cys0s elie Shes 7. 


Power to borrow money as author- 
izing issuance of bills and notes see 
supra § 688. 


10. State v. School Dist. No. 4, 16 
Nebr. 182, 20 NW 209. But see infra 
§ 697 note 29 [bl]. 

[a] Reason for rule.—‘‘The objec- 
tion to such a construction is not 


[56 C. J.—37] 
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meaning.?° 


Not- 


In general, the 


technical, but is demanded by consid- 
erations of public safety. When mon- 
ey is actually borrowed and received 
into the school district treasury, the 
contract for the erection of a school 
house, etc., may always be let at a 
reasonable cash price after a compe- 
tition among the contractors and 
builders of the vicinity; but where 
there is no money in the treasury, and 
the building is to be paid for in bonds, 
then the competition is confined to 
those persons of the neighborhood 
who combine the character of con- 
tractor and builder with that of cap- 
italist or stock broker, and so in the 
latter case it is not only improbable 
but well nigh impossible that the 
same quality of building could be 
procured as economically as in the 
former.” State v. School-Dist. No. 4, 
16 Nebr. 182, 191, 20 NW 209. 


11. Ashuelot Nat. Bank v. Valley 
County School Dist. No. 7, 56 Fed. 
197, 5 CCA 468 [aff 41 Fed. 514]; 
Hewitt v. Normal School Dist. Bd. of 
Education, 94 Ill. 528; State v. Sher- 
man County, 31 Nebr. 465, 48 NW 146; 
Montpelier Sav. Bank, ete., Co. v. Lud- 
ington School Dist. No. 5, 115 Wis. 
622, 92 NW 439, 


12. Ashuelot Nat. Bank v. Valley 
County School Dist. No. 7, 56 Fed. 197, 
5 CCA 468 [aff 41 Fed. 514]. 


13. See statutory provisions. 


[a] Validity of statute.—The act 
of February 18, 1895, providing that 
money loaned on school bonds after- 
wards declared to be void may be re- 
paid if advanced in good faith and 
used for school purposes, is not in- 
valid as being in conflict with Const. 
art 13 § 3, requiring school funds be 
used only for school purposes, or with 
art 15 § 13, prohibiting retrospective 
legislation, or because it imposes a 
new liability on the district as to a 
past transaction. State v. Dickerman, 
16 Mont. 278, 40 P 698. 


14. Geer v. Ouray County School 
Dist. No. 11, 111 Fed. 682, 49 CCA 
539. 

15. King v. Independent School 


Dist., 46 Ida. 800, 272 P 507. 


16. Cross‘ references: 

County bonds to aid in establishment 
of training school see Counties § 
323 note 65. 

Purposes for which: 

Bills and notes generally may be 
issued see supra § 689 note 27. 
Indebtedness may be incurred gen- 

erally see supra § 625. 
17. See statutory provisions. 
18. U. S.—Morton Salt Co. v. Reno 


County School Dist. No. 136, 31 F. 
(2d) 155, 


[56 C.J.] 577 


0) advanced,1® and the same is true where there is 
ample power to create the indebtedness for which the 
void bonds were issued.+* 


Construction of statutes generally. In construing 
the words of a statute authorizing the issuance of 
bonds, they should be given their usual and ordinary 


= 


[§ 696] b. Purpose of Issue'*—(1) In General. 
The purposes for which bonds may be issued are 
generally fixed by statute,t? and where so fixed bonds 
may not be issued for any other purpose,?® nor 
may bonds be issued to raise funds for matters other- 
wise provided for by statute,1® and bonds issued 
for an unauthorized or improper purpose are void.?° 


issuance of bonds is restricted to 


Ariz.—Alexander v. Phillips, 31 
Ariz. 503, 254 P 1056, 52 ALR 244. 


Ark.—Phillips v. Baker, 172 Ark. 
726, 290 SW 371. 


Fla.—Johnson v. Board of Public 
Instruction, 81 Fla. 503, 88 S 308. 


Pe MEM fs v. Winnetka, 68 Ill. 


Kan.—Atchison Bd. of Education v. 
State, 26 Kan. 44. 


N. J.—Chamberlain v. Cranbury Tp. 
ete Education, 58 N. J. L. 347, 33 
Se 


Oh.—Allard v. Madison Tp. Bd. of 
Bowed tions 101 Oh. St. 469, 129 NE 


Okl.—Bodine v. Johnson, 101 Okl. 
16, 222 P 993. 


S. D.—Grabe v. Lamro Independent 
Cons. School Dist. No. 20, 53 S. D. 579, 
221 NW 697. 


Tenn.—McCord v. Marshall County, 
152 Tenn. 675, 280 SW 692. 


[a] That bonds are to he issued 
only for purposes for which statute 
authorizes their issuance must clear- 
ly appear on the face of the proceed- 
ings. Chamberlain v. Cranbury Tp. 
Pay ct Edueation, 58 N. J. L. 347, 33 
A : 


19. Johnson v. Board of Public In- 
struction, 81 Fla. 503, 88 S 308. 


[a] Taxes having been provided 
for the purpose of paying the current 
expenses of the schools within a dis- 
trict, bonds may not be issued -for 
such purpose. Johnson v. Board of 
Fublis Instruction, 81 Fla. 503, 88 S 
308. 


[b] Motor trucks.—Gen. Code § 
7625, conferring authority for the is- 
suance of bonds for schoolhouse con- 
struction, enlargement, or repair, or 
for playgrounds, does not authorize 
the issuance of bonds to purchase mo- 
tor trucks or wagons, Allard v. Mad- 
ison Tp. Bd. of Education, 101 Oh. St. 
469, 129 NE 718. 


{c] Applicability of provisions.— 
Const. art 10 § 10, providing a meth- 
od for erecting public buildings by a 
direct tax, is not exclusive, and Sess. 
L. (1913) e 219 art 6 §§ 19-21 (Comp. 
St. (1921) §§ 10423-10425) providing 
for bond issues for school sites and 
buildings are not in conflict therewith, 
nor have any application thereto, but 
relate to issuing bonds provided in 
Const. art 10 § 26, to be used for the 
purpose of erecting school buildings. 
Oklahoma City Bd. of Education vy. 
Woodworth, 89 Okl. 192, 214 P 1077. 


20. Wilson v. Russellville Bd. of 
Education, 226 Ky. 476, 11 SW (2d) 
143 (public street improvements). 


578 [56 C.J.] 


preper school purposes?! of the district issuing the 


bonds,??, provided some relation 


the life or duration of the things for which the 
bonds are to be issued and the time the bonds are 
Where more than one purpose is stated 
in the statute authorizing the issuance of bonds, 
authority is thereby given for the issuance of bonds 
for either one or all of such purposes.?4 


to run.?3 


Several purposes in one issue. 


may be used to raise funds for more than one pur- 
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exists between 


One bond issue 


pose if separate bond issues would be valid for each 


21. Dean v. State, 74 Fla. 277, 77 
S 107; Wilson v. Russellville Bd. of 
Education, 226 Ky. 476, 11 SW (2d) 
143; and cases infra this section. 


[a] Street improvement.—Bonds 
may not be issued to pay for part of 
a public street improvement, it not 
being a public school purpose (Const. 
§ 183). Wilson v. Russellville Bd. of 
Education, 226 Ky. 476, 11 SW (2d) 
143, 


22. Dean v. State, 74 Fla. 277, 77 
S 107; Olmstead v. Carter, 34 Ida. 276, 
200 P 134; Hood v. Sutton, 175 N. C. 
98, 94 SE 686. 


[a] Exclusive use.—Under the 
Florida constitution and statutes, au- 
thorizing bonds to be issued by special 
tax school districts, such bonds may 
be issued for any proper purpose for 
the exclusive use of public free 
schools in the district. Dean v. State, 
TA EMas 2775077 Se 107. 


[b] Joint use of building.—In Ida- 
ho, under L. (1921) c¢ 215, there is 
neither express nor implied power in 
a district to issue bonds for the pur- 
pose of raising funds to pay for the 
completion of a building of another 
district under an arrangement for the 
joint use of the building by the two 
districts. Olmstead v. Carter, 34 Ida. 
276, 200 P 134, 


23. Johnson v. Board of Public In- 
struction, 81 Fla. 503, 88 S 308. 


[a] Reason for rule.—‘‘Section 17 
of the Article [Fla. Const. art 12] de- 
signed to supplement the funds pro- 
vided by Section 10, so as to more am- 
ply provide the means for which 
bonds are usually issued, viz.: the 
acquisition or improvement of school 
houses, etc., the life or duration of 
which would have some relation to or 
coincidence with the period during 
which the bonds are to run. The pur- 
pose being to allow those who use 
such permanent facilities to pay for 
them as they are used by issuing 
bonds extending over a series of years 
during which time taxes for interest 
and sinking fund may be collected.” 
Johnson v. Board of Public Instruc- 
tion, 81 Fla. 503, 506, 88 S 308. 


[b] Employment of teachers and 
current expenses.—Neither Const. art 
12 § 17, nor Rev. Gen. St. (1920) § 579, 
contemplates the issuing of bonds 
payable in future years for the pur- 
pose of employing teachers for the 
district schools and to defray the gen- 
eral expenses of running and operat- 
ing such schools. Johnson vy. Board 
of Public Instruction, 81 Fla. 503, 88S 
308. 


24, Dakota County School Dist. 
No. 11 v. Chapman, 152 Fed. 887, 82 
CCA 385 [certiorari den 205 U. S. 545, 
Ot SCt 192.51 Led), 923]. 


25. Wilkin v. Hazen Special School 
Dist., 181 Ark. 1029, 29 SW (2d) 267. 


[a] Thus a single bond issue to 
pay for repairs on a school building 
and the school district’s outstanding 


under Craw- 
8986, as 


indebtedness 
ford & M. 


is proper 
Dig. §§ 8984, 


amended (Acts [1927] No. 62 p 175;° 


Wilkin 
181 


Acts [1929] No. 164 p 812). | 
v. Hazen Special School Dist., 
Ark. 1029, 29 SW (2d) 267. 


26. See statutory provisions; 
cases infra this note, 


[a] Issuing bonds as limitation or 
enlargement of power to borrow mon- 
ey.—Rev. St. (1874) § 47, conferring 
upon school directors the power to 
give bonds for money borrowed, en- 
larges the power they would other- 
wise have in connection with the pow- 
er to borrow money. Folsom y. Mc- 
Lean County Dist. No. 5 School Di- 
rectors, 91 Ill. 402. 


Power to borrow money see supra 


§ 651 


27. See statutory provisions; 
case infra this note. 


[a] Validity of statute.—L. (1920) 
(Spec. Sess.) pp 98, 110, authorizing 
an issue of bonds to raise funds for 
the “cash working fund” of a board 
of education is not invalid on the 
ground that it is impossible to deter- 
mine whether such bonds would be 
the obligation of the board of educa- 
tion or of the city in which it is, L. 
(1917) p 223 indicating that the bonds 
are the obligation of the _ board. 
Mathews v. Chicago, 342 Ill. 120, 174 
NE 35. 


28. See statutory provisions; 
cases infra this note. 


[a] From power to issue bonds for 
construction of schoolhouses (see in- 
fra note 32) a district has the power 
to issue bonds for the purchase of 
a school site, since a school building 
cannot be constructed without a site. 
Lincoln Parish Public Schools v. Rus- 
ton State Bank, 133 La. 109, 62 S 492. 


Power to acquire school sites see 
supra § 4385 et seq. 


29. See statutory provisions; 
cases infra this note. 


[a] From power to provide for 
building sites and buildings (see su- 
pra § 435 et seq) municipal school 
districts have the power to issue 
bonds for such purpose. Rockdale v. 
Cureton, 111 Tex. 186, 229 SW 852 
(Rev. St. [1911] art 2874). 


[b] Exchange of bonds for school- 
house.—The power to borrow money 
for the purpose of building or pur- 
chasing a school site will not preclude 
the giving of bonds voted in exchange 
for a site having a schoolhouse al- 
ready erected thereon, since the same 
end is accomplished thereby as when 
the bonds are sold and the money 
realized therefrom used in the pur- 
chase. Peo. v. Sisson, 98 Ill. 335. But 
see supra § 685 note 16. 


{c] Property partially of non- 
school character.—Under L. (1895) e 
273 § 10, providing for the issuance 
of bonds by a union free school dis- 
trict for the purchase of school sites 


and 


and 


and 


and 


of such purposes.?® 


[§ 697] (2) Particular Purposes. 
purposes for which bonds are, held to have been 
properly issued by reason of express or implied stat- 
utory provisions are the borrowing of money,”° the 
creation of a cash working fund,?? the raising of 
money for the acquisition or purchase of school 
sites?’ and schoolhouses,?® the improvement of school 
sites,?° the improvement of school grounds,*! the 
erection or construction of new schoolhouses,?? or 


Amongst the 


or structures, such a district may is- 
sue bonds for a school site and a 
schoolhouse already erected thereon, 
although a very small part of the 
price represents property not proper- 
ly school property. Oswego City Sav. 
Bank v. Union Free School Dist. No. 
2 Bd. of Education, 35 Misc. 540, 72 
NYS 15 [aff 70 App. Div. 538, 75 NYS 
417. (aff-174 N. Y. 515 mem, 66 NE 
1113 mem)]. 


Power to acquire or 
schoolhouses see supra § 464 et seq. 


30. See statutory provisions; and 
cases infra this note. 


[a] Power to issue bonds for ac- 
quisition of school sites (see supra 


note 28) (1) authorizes the issuance, 


of bonds to improve such sites (L. 
[1921] c 215 § 57, as amended by L. 
[1927] c 121). King v. Independent 
School Dist., 46 Ida. 800, 272 P 507, 
509. (2) “The acquiring of a suitable 
school site ordinarily involves more 
than obtaining the area involved, and 
would require grading and any other 
improvement necessary to render it 
suitable for the erection and mainte- 
nance of a building.” King v. Inde- 
pendent School Dist., supra. 


31. See statutory provisions; 
eases infra this note. 


[a] Additions and improvements 
to existing buildings.—A bond issue 
by a school district of first class for 
making improvements to present 
schoolhouses and for additions is au- 
thorized by Comp. L. (1917) § 4627, 
authorizing such issues for improv- 
ing the grounds, etc., “improvement” 
meaning a valuable useful addition, 
as ‘buildings, fences, ete. are im- 
provements of real estate, and repairs 
and additions are improvements of 
buildings, Van Orden vy. Cache Coun- 
ty School Dist. Bd. of Education, 56 
Utah 430, 191 P 230. 


and 


“Improvement” defined generally 
see Improvements § 1. 

32. See statutory provisions; and 
eases infra this note. 

[a] Stadium, being a_ structure 


used for athletic games and providing 
for the accommodation of spectators, 
is a schoolhouse within the statute. 
Alexander v. Phillips, 31 Ariz. 508, 254 
P 1056, 52 ALR 244. 


[b]. Schoolhouse within statute (1) 
providing for the issuance of bonds 
for the building of schoolhouses is 
any building which is appropriate for 
a use prescribed or permitted by law 
to public schools (Ciy. Code [1913] 
par 2736, as amended by L. [1925] ¢ 
24). Alexander v. Phillips, 31 Ariz. 
503, 254 P 1056, 52 ALR 244 (defined 
generally see supra § 15). (2) The 
term ‘“‘schoolhouses” as used in the 
title of which the section is a part 
means buildings owned or controlled 
by the school district in which the 
public schools are assembled and con- 
ducted for the school district. Parks 
v. Yavapai County School Dist. No. 1, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


[$§ 696-697 4 


purchase 


7 


ee cia 
7 c ¥ 


»Kan. 651, 274 P 728. 
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of additions to the old,?* the providing of school- 
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houses,?* the furnishing or equipping of school- 


22 Ariz. 18, 193 P 838 (Rev. St. Annot. 
ESAT Ceo tit A). 


[c] Additions to old schoolhouses 
are within the terms of a statute au- 
thorizing the issuance of bonds for 
the erection of schoolhouses. Parks 
v. Yavapai County School Dist. No. 1, 
22 Ariz. 18, 193 P 838. 


[d] Completion cf building.—A 
power to issue bonds for the erection 
of a school building includes the pow- 
er to issue bonds for the completion 
of a building already in the process 
of construction. Stephens v. Haber- 
sham County School Dist., 154 Ga. 275, 
114 SE 197. 


[Le] Schoolhouse designed for oth- 
er uses.—(1) That a schoolhouse to 
be constructed is so designed as to 
be usable in part for dramatic and 
athletic instruction does not deprive 
the district of its power to issue bonds 
for the construction of such school- 
house (Rev. St. [1923] 72—302, 72— 
1023, 72—2001). Woodson v. King- 
man County School Dist. No. 28, 127 
(2) Subjects to 
be taught in schools see infra §§ 
1067-1069. (3) Power to construct 
gymnasium see supra § 469 note 49 
Ra Ci). 

{[f] Constitution construed.—(1) 
Under Const. art 281, as amended by 
Act (1910) No. 197, authorizing school 
districts to issue bonds for the con- 
struction and purchasing of public 
parks and buildings (see infra note 
41), a school district may issue bonds 
for the erection of a school building. 
Lincoln Parish Public Schools v. Rus- 
ton State Bank, 133 La. 109, 62 S 492. 
(2) Const. (1913) art 281, authorizing 
districts to incur indebtedness, issue 
bonds therefor, and levy a tax to re- 
tire the same, whenever authorized 
to by a majority of the taxpayers 
voting to build a schoolhouse, the ti- 
tle to which shall vest in the district, 
is sufficiently broad in its terms to 
authorize a district to issue bonds to 
build a schoolhouse when authorized 
by an election held for that purpose, 
provided the district was legally cre- 
ated. Milton v. Lincoln Parish School 
Bd., 152 La. 761, 94 S 386 (election see 
infra §§ 706-730). 


[g] Mistake by county school 
board in locating schoolhouse (1) in 
consolidated district outside of dis- 
trict and in another county should 
not affect purpose and right of board 
of supervisors to issue bonds. Kee- 
ton v. Clarke County, 117 Miss. 72, 
77 S 906, 907 (location of schoolhouse 
see supra § 415 et seq). (2) ‘“‘The is- 
suance of bonds is one thing, and the 
spending of money derived therefrom 
is another and different matter alto- 
gether.” Keeton v. Clarke County, 
supra. 


[h] Construction of statutes.—(1) 
Comp. L. (1897) § 4717, as amended 
by Pub. Acts (1911) Act No. 12, is 
not inconsistent with Local Acts 
(1899) Act No, 281 §§ 19, 23, 24, 26, 
and 16, incorporating the public 
schools of the city of M, and defining 
the powers of the school board, so 
that a bond issue of thirty thousand 
dollars under the general law for the 
construction of a school building was 
authorized. Muskegon Public Schools 
v. Smith, 173 Mich. 570, 139 NW 264. 
(2) Under Local Acts (1895) No. 424 
tit 7 § 10, and Comp. L. (1897) § 4717, 
as amended by Pub. Acts (1911) No. 
12, Traverse City school district is 
authorized to issue bonds for the erec- 
tion of school buildings. Traverse 
City Bd. of Education v.. Straub, 182 
Mich. 665, 148 NW 716. 


[i] Applicability of statute.—Gen. 


St. (1865) c 47 § 11 applies to the St. 
Joseph board of public schools au- 
thorizing it to issue bonds to raise 
funds for the building of schoolhous- 
es. St. Joseph Bd. of Public Schools 
v. Gaylord, 86 Mo. 401. 


[ij] Effect of subsequent enact- 
ments.—(1) Pub. Loc. L. (1915) e¢ 
722, providing for issuance of bonds 
for maintaining or erecting new build- 
ings, or for purchasing schoolhouse 
sites, is not in conflict with Pub. Loc. 
L. (1913) e 518, relating to the school 
law in its application to Buncombe 
county, as the latter act, though au- 
thorizing the voting of a special tax 
of ten cents to maintain and erect 
schoolhouses, did not authorize a 
bond issue on behalf of school dis- 
tricts, and hence those two statutes, 
not being in conflict, Pub. Loc. L. 
(1921) (x. Sess.) e 73, purporting to 
amend Pub. Loc. L, (1913) ¢ 518, 
did not revive the act of 1913 so as 
to repeal the act of 1915. Waters v. 
Buncombe County, 186 N. C. 719, 120 
SEH 450. (2) Pub. Laws (1921) (Ex. 
Sess.) ec 106, Municipal Finance Act, 
expressly providing that a “munici- 
pality’”” means any city, town, or in- 
corporated village, now or hereafter 
incorporated, does not purport to deal 
with school districts, and is not in 
conflict with- Pub. duoc. Ll -(1915) ¢ 
722, authorizing issuance of bonds in 
school districts for erection and 
maintenance of schools, and hence the 
later, act will not be construed to re- 
peal the earlier one. Waters v. Bun- 
combe County, supra. Generally see 
Statutes [36 Cyc 1090, 1091]. (3) 
Pub. Loc. L. (1915) c 722, authoriz- 
ing the issuance of school bonds by 
the county commissioners of Bun- 
combe county, is not impliedly re- 
pealed by the General School Law 
which specifically enumerates the pri- 
or special acts which it repeals, so 
as to invalidate a bond issue sought 
to be made under the 1915 law the 
rule being that a local statute enact- 
ed for a particular municipality is in- 
tended to be exceptional, and for the 
benefit of such municipality and is 
not impliedly repealed by the enact- 
ment of a subsequent general law. 
Felmet v. Buncombe County, 186 N. 
€. 25h, 119 SH 1353. 


Power of municipal corporations to 
issue bonds for erection of school 
buildings see Municipal Corporations 
§ 4150 note 41. 


33. See statutory provisions; and 
cases infra this note. 
[a] Under statute authorizing 


bonds for improving school grounds 
(see supra note 31), bonds may be 
issued for the construction of addi- 
tions to old buildings. Van Orden v. 
Cache County Bd. of Education, 56 
Lape 191 P 230 (Comp. Ix. [1917] 


{[b] Under statute authorizing bond 
issue for erection of school buildings 
(see supra note 32), bonds may be is- 
sued for the construction of additions 
to old school buildings. Parks v. 
Yavapai County School Dist. No. 1, 22 
Ariz. 18; 193° P 838, 


34. See statutory provisions; 
case infra this note. 


[a] Moving bungalows.—A statute 
authorizing issuance of bonds to build 
or “provide” schoolhouses covers the 
moving of bungalows to make site 
available (lL. [1921] e¢ 215, '§ 57, as 
amended by L. [1927] c 121). King v. 
Independent School Dist., 46 Ida. 800, 
272. P 507. : 


35. See statutory provisions; and 


and 
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houses,*®® the repair of schoolhouses,*?® the remodel- 


cases infra this note. 


[a] From authority to acquire site 
and erect schoolhouse (see supra 
notes 28, 32) the district has power to 
issue bonds for the equipment of 
schoolhouses being built. Hudgins v. 
Mooresville Cons. School Dist., 312 
Mo. 1, 278 SW 769 (that bonds for a 
school site and building contemplated 
the inclusion of the expense of equip- 
ping the building does not invalidate 
the issue as constituting ‘‘school pur- 
poses,” the expense of which must be 
met by annual revenue, “school pur- 
poses” meaning such annual expen- 
ditures as are necessary to conduct or 
maintain schools during the year 
EConst. art 10 § 11]): 


[b] Old schoolhouses.—Bonds may 
be issued to furnish old schoolhouses 
as well as new under Rev. St. (1899) 
§ 9752 (St. Annot. [1906] p 4472). 
Pees v. Gordon, 231 Mo. 547, 133 SW 


[c] Heating plant (1) is “furni- 
ture’ within Rev. St. (1899) § 9752 
(St. Annot. [1906] p 4472), author- 
izing school districts to issue bonds 
“for the purpose of erecting school- 
houses and furnishing the same.” 
State v. Gordon, 231 Mo. 547, 133 
Sw 44. (2) Power of district to 
install heating plant see supra § 507 
note 49. 


[ad] Statute authorizing bond is- 
sue for erection, alteration, and im- 
provement of school buildings (Ark. 
Spec. Acts [1911] No. 366) (1) in- 
cludes equipping of a schoolhouse, 
equipping not being restricted to ar- 
ticles or furnishings of a portable 
nature. Midland Special School Dist. 
v. Central Trust Co.,.1.F.. (2d) 124. 
(2) Bond recital of “equipment” as 
purpose of issue is not notice to hold- 
er of improper purpose. See infra § 
246 note 45 [da]. 


[e] Motor truck (1) for the trans- 
portation of pupils is not within the 
term ‘school furniture’ as used in 
Comp. St. (1921) § 10282, authoriz- 
ing school districts to issue bonds 
for the purpose of its purchase. 
Bodine v. Johnson, 101 OKI. 16, 222 
Pg 93. (2) - Buty byline GLO Zor Caren 
§ 1, school furniture was made to 
embrace vehicles and power with 
which to move them (or motor 
trucks). Bodine vy. Johnson, supra. 
(3) The latter.act is valid as to all 
bonds issued subsequent to the tak- 
ing effect of such act, but cannot 
be given such retroactive effect as 
to destroy rights which vested un- 
der Comp. St. (1921) § 10282: Bodine 
v. (Jobnson,, 101, OKRV16, 222) P9903. 
(4) Transporting pupils generally 
see infra §§ 1038-1056. 


Power to equip and furnish school- 
houses see supra § 498 et seq. 


36. See statutory provisions; 
cases infra this note. 


{a] In Arizona.—(1) While under 
Act No. 252 of Acts (1925) p 742 
bonds could not be issued for the 
ordinary repair of school buildings 
(Phillips v. Baker, 172 Ark. 726, 290 


and 


SW. 3:71), (2) “repairs,” as used in 
such statute, meaning substantial 
and extraordinary repairs arising 


from some emergency, such as dam- 
age by fire or storm (Phillips v. 
Baker, supra [‘‘other necessary pur- 
poses” in such statute relating sole- 
ly to things embraced in preceding 
enumeration]), (3) by the later Acts 
(1927) No. 62 p 175 and Acts (1929) 
No. 164 p 812, passed to supplement 
the former, when construed together 
with the former, bonds can be issued 
for the ordinary repairs of school 
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ling or reconstructing of old schoolhouses,3’ the re- 
pair or rebuilding of old schoolhouses or construe- 
tion of new schoolhouses where the old have been de- 
stroyed or have been declared unfit for use or in- 
adequate by the proper authorities,?® the mainte- 
nance and operation of school buildings,®® the erec- 


buildings (Wilkin v. Hazen Special 
School Dist., 181 Ark. 1029, 29 SW 
(2d) 267). 

[b] Construction of statutes.— 


Under Local Acts (1895) No. 424 tit 
LE LOmrand sory: ls, CUsom). $4 ti7,, 
as amended by Pub. Acts (1911) No. 
12, Traverse City school district is 
authorized to issue bonds for the re- 
pair of school buildings. Traverse 
City Bd. of Education v. Straub, 182 
Mich. 665, 148 NW 716. 


[c] ~ “Repairing” defined.—The ‘‘re- 
pairing” of a schoolhouse within Gen. 
Code § 7630—1, providing for the is- 
suance of bonds for funds with which 
to “repair,” is the ‘restoring of a 
decayed, injured, dilapidated, or par- 
tially destroyed building to a more 
or less sound substantial state.” 
Hancock County Bd. of Education v. 
Moorehead, 105 Oh. St. 237, 136 NE 
913, 914. 


37. See statutory provisions; 
eases infra this note. 


[a] Construction of statute.— 
Rev. St. (1919) § 11127, authorizing 
the voting of bonds by a school dis- 
trict for the purpose of erecting 
schoolhouses and building additions 
to and repairing old buildings, cov- 
ers “remodeling” it, as applied to 
an existing building, meaning to re- 
construct. Beauchamp v. Livingston 
County Cons. School Dist. No. 4, 297 
Mo. 64, 247 SW 1004. 


[b] “Rebuild” defined.—To ‘“‘re- 
build’ a schoolhouse within Gen. 
Code § 7630—1, providing for the is- 
suance of bonds for funds with which 
to. “rebuild” school buildings, is to 
build again a school building which 
has been demolished. Hancock Coun- 
ty Bd. of Education v. Moorehead, 
105 Oh. St. 237, 186 NE 913. 


[c] Under statute authorizing 
bond issue for improving school 
grounds (see supra note 31), bonds 
may be issued for the improvement 
of old school buildings. Van Orden 
v. Cache County Bd. of Education, 
56 Utah 430, 191 P 230 (Comp. L. 
[1917] § 4627). 


38. See statutory provisions; 
cases infra this note. 


[a] Construction of new building 
or repairing old.—(1) Under Gen. 
Code § 7630—1, providing that, “If 
a schoolhouse is wholly or partly de- 
stroyed by fire or other casualty, or 
if the use of any schoolhouse for its 
intended purpose is prohibited by the 
chief inspector of workshops and fac- 
tories, and the board of education is 
without sufficient funds applicable to 
the purpose with which to rebuild 
or repair such schoolhouse or to con- 
struct a new schoolhouse for the 
proper accommodation of the schools 
of the district,’ and it fs not prac- 
ticable to secure funds under pre- 
ceding sections, the district may is- 
sue bonds for the amount required 
for such ,purpose, districts which 
could not secure funds under §§ 7625— 
7630 for construction of new build- 
ings required by such districts, could 
issue bonds under such § 7630—1, 
since such statute is not limited to 
the repairing or rebuilding of old 
schoolhouses, but permits issuance 
of bonds for construction of a new 
building. Hancock County Bd. of Ed- 


and 


and 
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ucation v. Moorehead, 105 Oh. St. 237, 
136 NE 913. 


Discretion whether to repair or to 
rebuild or to construct new building 
See supra § 494. 


[b] In case of emergency (1) 
bonds may be issued to raise funds 
for the erection of a new schoolhouse 
to replace an old one destroyed by 
fire under Burns St. Annot. (1926) 
§§ 6860-6863. Secrist v. State, (Ind.) 
172 NE 908. (2) Determination of 
existence of emergency as prerequi- 
site to the issuance of bonds see in- 
fra § 703 note 19. 


Prerequisites to issuance see infra 
§ 702 et seq. 


39. See statutory provisions; 
cases infra this note. 


[a] In Arkansas (1) since the 
passage of Acts (1927) No. 62 p 175, 
and Acts (1929) No. 164 p 812, bonds 
may be issued to pay for the main- 
tenance and operation of school 
buildings (Wilken v. Hazen Special 
School Dist., 181 Ark. 1029, 29 SW 
(2d) 267), (2) although prior to such 
statutes, and under Acts (1925) No. 
252 p 742, standing alone, bonds could 
not be issued for such a purpose 
(Phillips v. Baker, 172 Ark: 726, 290 
SW 371). 


40. See statutory provisions; 
case infra this note. 


[a] Statute authorizing bond is- 
sue for erecting school buildings (see 
supra note 82) authorizes the union 
high school district to issue bonds 
for the building of a stadium. Alex- 
ander Va ehillips ol= Ariz.  50ejecos 
P 1056, 52 ALR 244. 


41. See constitutional and statu- 
tory provisions. 


[a] In Louisiana, under Const. art 
281, as amended by Act (1910) No. 
197, a parish or school district has 
power to issue bonds for the con- 
struction and purchase of public 
parks and buildings. Lincoln Parish 
Public Schools v. Ruston State Bank, 
133 La. 109, 62 S 482. 


42. See statutory provisions; 
case infra this note. 


[a] Outdoor gymnasium and ath- 
letic field.—The board of trustees of 
a school district is empowered to is- 
sue and sell bonds to construct and 
equip an outdoor “gymnasium” and 
athletic field for a high school, such 
being included in the word “gymna- 
sium” as used in the statute (L. 
[1927] c¢ 147 § 1 subds a-—d; Const. 
art 11 §‘1; Rev. Codes [1921] § 1015 
subd 17). McNair v. Cascade Coun- 
ty School Dist. No. 1, 87 Mont. 423, 
288 P 188. 


43. See statutory provisions; 
case infra this note. 


[a] Retroactive effect of statute. 
—L. (19238) ec 231 § 1, extending the 
meaning of the words “school furni- 
ture’ as used in Comp. St. (1921) 
§ 10282, is not retroactive as to de- 
stroy rights vested under the lat- 
ter statute. Bodine v. Johnson, 101 
Okl, 16, 222 P 993. 


Transportation of pupils see infra 
§§ 1038-1056. 


44. See statutory provisions; 
cases infra this note. 


and 


and 


and 


and 


and 


[§ oor 


tion of a stadium,?° the construction or purchase of 
public parks and buildings,*! the construction and 
equipping of a gymnasium,*? the purchase of motor 
trucks for the transportation of pupils,** the renewal 
or refunding of outstanding indebtedness.*+ 
a statute authorizing the issuance of bonds for ac- 


Under 


[a] Renewal construed.—Under 
Spec. Acts (1911) No. 366, author- 
izing the school district to incur in- 
debtedness and “renew the same from 
time to time,’ a bond issue to raise 
funds with which to pay bonds pre- 
viously issued is not invalid, ‘re- 
new” meaning a renewal of the in- 
debtedness by substituting a new in- 
debtedness aS was usual in such char- 
acter of business. Midland Special 
School Dist. vv. ‘Central Trust Cot 
FEF. (2d) 124. 


[b] Applicability of statute.—(1) 
Rev. St. (1879) § 7034 applies to the 
St. Joseph board of public schools, 
authorizing it to issue renewal re- 
funding bonds. St. Joseph Bd. of 
Public Schools v. Gaylord, 86 Mo. 
401. (2) A school district in a city 
of over one thousand five hundred 
population can issue bonds to re-. 
fund its outstanding valid warrants 
under L. (1919) c 148, in view of 
BS G9t5s)ve 113, ands ncn iemt2 Ge 
State v. Marsh, 108 Nebr. 267, 187 
NW 810 (and see supra § 684). (3) 
Under Act March 11, 1887 (L. [1887] 
p 41 c 11) § 9, providing that no 
school district in which less than 
twenty-five votes were cast at the 
school election next preceding shall 
avail itself of the provisions of that 
act for the issuance of refunding 
bonds, a school district in which less 
than twenty-five votes were cast did 
not have implied authority to issue 
refunding bonds on the ground that 
they were issued in lieu of presum- 
ably valid obligations of the district, 
in view of the express statutory in- 
hibition. State v. Barnes County 
School + Dist. No. 9507 18) N= wD? S66: 
120 NW 555, 138 AmSR 787 (bonds 
void). (4) Bonds issued to refund 
outstanding legal warrant indebted- 
ness of a school district must be 
issued under Sess. L. (1895) ec 7 art 
1, as amended by Sess. L. (1897) ¢ 
5 art 1, and not under Sess. L. (1895) 
e 7 art 2. Gardner v. Kay County 
School Dist. No. 87, 34 Okl. 716, 126 
P 1018 (and see supra § 684). 


[ec] Statute construed.—Under St. 
§ 3228, part of the charters of cities 
of the second class, providing that 
all indebtedness of the school board 
existing at the time the statute took 
effect should continue unimpaired 
and that the board might refund “any 
debt” by the issuance of bonds, the 
board may refund a debt created 
since the statute was enacted, as the 
statute, being a remedial one, must, 
if it reasonably can be done, be con- 
strued so as to make it operate ben- 
eficially. Woods v. Covington Bd. of 
Education, 53 SW 517, 21 KyL 941. 


[d] Indebtedness that may be re- 
funded.—(1) Sess. L. (1887) p 100, 
entitled ‘‘An act to authorize va 
and school districts to compromise 
their debts and issue new bonds 
therefor’ empowers a district to re- 
fund its bonded indebtedness but not 
an indebtedness evidenced by orders 
or warrants. State v. Moore, 45 
Nebr. 12, 68 NW 130 (and see supra 
§ 684). (2) An indebtedness for 
teachers’ salaries for three months 
following the end of the fiscal year 
is a valid indebtedness incurred prior 
to July 1, 1927, within a statute pro- 
viding for issuing bonds for funding 
such indebtedness (Consol. St. Supp. 


— 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 697-698] 


quisition of 
nishing of 


“school buildings” 


tory authority therefor.*® 


tory and boarding house.*® 


“school” sites and the erection and fur- 
or 
bends may be issued for high schools as well as 
primary or elementary and secondary schools.*® 
the other hand, a district organized as a common 
school district has no power to issue bonds for the 
erection of a high school in the absence of statu- 
Other purposes for which 
bonds have been held to have been improperly is- 
sued or unauthorized because not provided for by 
statute are the purchase of a site and the erection of 
a school building,*’ the raising of funds for the 
equipping of schools,*® and the building of a dormi- 


“schoolhouses,” 


On 
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ent°°—a. Limitation of Amount—(1) In General. 
The amount of bonds which may be issued by a 
school district or other local school organization is 
frequently limited by express 
statutory provision’! or by the constitutional or stat- 
utory limitations on indebtedness generally.°? 
provisions imposing such limitations are of a varying 
nature, ‘some providing that bonds shall not be is- 
sued in excess of a certain amount,°* others that 
bonds shall not be issued for an amount which will 
increase the bonded indebtedness in excess of a speci- 
fied amount,°* or in excess of a certain per cent of 
the assessed valuation of the taxable property of 


constitutional or 


The 


the district,°®> or beyond the limits set for the in- 


[§ 698] 2. Limitations and Conditions Preced- 


(1924) §§ 5464, 5533, 5605, 5606; Pub. 
L. 1927, c 81 § 8, subsec [j]). Hamp- 
ton v. New Hanover County Bd. of 
Education, 195 N. C. 218, 141 SE 744. 
(3) Bonds to pay debts beyond debt 
limit see infra § 700 note 95 [b]. 
(a) Under (Constarti-i3y §) 9 as 
amended, there is provision only for 
the issuance of bonds to raise funds 
to be used solely for the support 
and maintenance of public free 
schools, and contemplates the pay- 
ment of debtS when due and does 
not contemplate the issuance of 
bonds to pay for past indebtedness. 
Barrow v. Moffett, 95 Fla. 111, 116 
S 71 (statute purporting to author- 
ize issuance of bonds to pay indebted- 
ness incurred in support and main- 
tenance of public schools is invalid). 


{e] Validity of statute—State v. 
Walker, 193 Mo. 693, 92 SW 69. 


{f] Unconstitutional statute.—Act 
No. 84 of 1906, authorizing school 
boards to fund into bonds special 
taxes voted under Const. art 232, is 
violative of Const. art 281, restrict- 
ing and regulating such bodies in 
the matter of incurring debt and is- 
suing bonds. Folse v. Iberville Par- 
ish Police Jury, etc., 128 La. 1080, 
bows OSL. 


Refunding warrants or orders out- 
standing see supra § 684. 


45. State v. Hackmann, 283 Mo. 
469, 223 SW 575; McCord v. Mar- 
shall County, 152 Tenn. 675, 280 SW 
692 (Pub. Acts [1899] c 279; [1909] 
(Oo PGES 99) na ig Bo RR a Ds Wh | 7] e, 96° 
[1921] ee, 40,,-118; [1923] Cri § 36: 
[1925] ¢ 115). 


[a] Reason for rule.—The word 
“schoolhouses,’” as used in Rev. St. 
(1909) § 10777, includes buildings for 
use for any and all schools the board 
may or must establish, both grade 
schools and those of a higher grade 
than contemplated by § 10941—that 
is, Such as are usually referred to 
as high schools—the whole forming 
a system constituting the common or 
public school or schools of the dis- 


trict. State v. Hackmann, 283 Mo. 
469, 223 SW 575. 
46. Morton Salt Co. v. Reno Coun- 


ty School Dist. No. 136, 31 F. (2d) 
155 (Kan. Rev. St. [1923] 72—214). 


47. Atchison Bd. of Education v. 
State, 26 Kan. 44. 


[alee nus, under Tl, (1879) ce) 71, 
the board of education is without 
power to issue bonds to purchase 
a school site and erect school build- 
ings. Atchison Bd. of Education v. 
State, 26 Kan. 44. 


48. Grabe v. Lamro Independent 
Cons. School Dist. No. 20, 53 S. D. 
579, 221 NW 697. 


[a] Thus (1) in South Dakota an 
independent school district cannot is- 


sue bonds to provide funds for equip- 
ping schools (Rev. Code [1919] §§ 
7592, 7602) (Grabe v. Lamro Inde- 
pendent Cons. School Dist. No. 20, 
53 S. D. 579, 221 NW 697), (2) al- 
though in other jurisdictions this is 
permissible (see supra note 35). 


Rae: Sherlock vy. Winnetka, 68 Ill. 
[a] Under authority to issue bonds 


to erect school buildings (see supra 
note 32) the school authorities can- 
not issue and sell bonds for the pur- 
pose of building a dormitory and 
boarding house. Sherlock v. Win- 
netka, 68 Ill. 530. 


Power to build dormitory general- 
ly see supra § 466. 


50. Limitation on amount of in- 
depteauess generally see supra §§ 
626-638. 


51. See cases infra this section. 


[a] Construction of constitutional 
provisions.—Const. art 10 §§ 9, 10, 
limiting the amount of taxes to be 
levied for school purposes, do not 
interfere or conflict with sections 26, 
27, 28, providing for the voting and 
issuing of school bonds to_ build 
schoolhouses. Kirk v. Greer County 
School Dist. No. 24, 108 Okl. 81, 234 
P56; 


52. Limitations on amount of in- 
debtedness generally see supra § 626. 


53. See constitutional and statu- 
tory provisions; and case infra this 
note. 


[a] Repeal of limitation.—Rev. 
St. (1898) § 926—11 repealed Pri- 
vate & Local L. (1861) p 361 c 295, 
limiting bond issue to ten thousand 
dollars. Hall v. Madison, 128 Wis. 
132, 107 NW 31. 


54. See constitutional and statu- 
tory provisions; and case infra this 
note. 

[a] Applicability of statutes.— 


Const. art 10 § 5, as amended by 33 
St. at L. p 4, authorizing School Dis- 
trict No. 10 of Cherokee County to 
vote bonds not exceeding three hun- 
dred thousand dollars, and providing 
that the limitations imposed by the 
original section should not apply to 
such district, introduces a substitute 
limitation and a subsequent bond is- 
sue of the district, bringing its bond- 
ed indebtedness of the district to an 
amount exceeding three hundred 
thousand dollars, is invalid, notwith- 
standing a statute authorizing the 
district to borrow money. Smith v. 
Littlejohn, 151 S. C. 137, 148 SE 719 
(Act: March 16, 1929>(36 St. at L. 
p 772)]). 


55. See constitutional and statu- 
Lory provisions; and cases infra this 
note, 


[a] Applicability of repugnant 


' 


statute.—(1) Under L. (1919) p 601 
§ 2, the bonded indebtedness of a 
third-class school district cannot ex- 
ceed three and one-half per cent of 
the total assessed value of the prop- 
erty therein, even if such act did 
not expressly repeal L. (1913) p 560 
§ 11, as amended by L. (1915) p 403 
§ 1, amended by L. (1917) p 429 § 
1, limiting such indebtedness to three 
and one-half per cent of Seventy per 
cent of the total assessed valuation, 
the later provision being irreconci- 
lable, and repugnant to the earlier. 
Krogh v. Danielson, 73 Colo. 135, 213 
P 996. (2) The limitation of bonded 
indebtedness of a common school dis- 
trict is five per cent of the assessed 
value of the taxable property as fixed 
in Rev. St. (1923) 72—2001, and not 
one and one-fifth per cent as fixed 
in Rev. St. (1923) 10—301. Wood- 
son v. Kingman County School Dist. 
No. 28, 127) Kan. 651.5274) Pi 728s) 
Rev. St. 72—1820, prescribing the 
limitation on issuance of bonds by 
boards of education in cities of sec- 
ond class at three and three-quar- 
ters per cent of the assessed valua- 
tion is the existing law on the sub- 
ject, and repeals 10—301 to the ex- 
tent of repugnancy in two acts, al- 
though both were incorporated in the 
revision of General Statutes 1923. 
Great Bend Bd. of Education v. 
Turner, 716) Kans 736, (229 eRe ray SG) 
A school district created by Local 
Acts (1871) No. 368, and limited to 
a fifty thdusand dollar indebtedness 
by § 5 thereof, which was then the 
limit by general school laws, may, 
in view of .the subsequent laws, 
Comp: L. (1915) §§ -5712;, 5760, bor- 
row money and issue bonds not ex- 
ceeding ten per cent of the assessed 
valuation, regardless of such local 
act limitation. Owosso Union School 
Dist. Bd. of Education v. Goodrich, 
208 Mich. 646, 175 NW 1009. (5) 
Comp. L. (1887) §§ 1149, 1150, pro- 
viding that the limit of the bond- 
ed indebtedness of a city or other 
municipal corporation shall be based 
on its assessed valuation for the year 
preceding the incurring of the in- 
debtedness, is not an amendment of 
L. (1887) ec 47, authorizing boards 
of education to issue bonds to an 
amount not exceeding three per cent 
of their assessed valuation, since the 
former applies only to cities or oth- 
er municipal corporations having a 
common council or board of trus- 
tees. Wilson v. Huron Bd. of Edu- 
eation, 12 S. D. 535, 81 NW 952. 


[b] Boards within limitation.— 
Dak. Comp. L. (1887) §§ 1149, 1150, 
providing that the limit of bonded 
indebtedness that may be incurred by 
a city or other municipal corpora- 
tion shall be based on its assessed 
valuation for the year preceding the 
incurring of the indebtedness, do not 
apply to boards of education creat- 
ed under L, (1887) c 47, which re- 
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curring of indebtedness generally.°® 
be issued in an amount that, having regard for the 
constitutional or statutory limitations on taxes,°? 
could not be paid at maturity,°® or, 
otherwise stated, bonds may not be issued in an 
amount that would necessitate the levy of a tax great- 
er than is permitted by law,°® or that bonds cannot 
be issued in anticipation of the income from taxes 
in an amount greater than the amount of the income 
Although there is a 
constitutional provision fixing the limits beyond 
which bonds may not be issued, a statute fixing the 
limits at a point below that permitted in the con- 
stitution is not unconstitutional.®? 


to be anticipated thereby.®° 


stricts the power of boards of ed- 
ucation to issue bonds to an amount 
not exceeding three per cent on the 
assessed valuation of the district, al- 
though it is silent as to what as- 
sessment shall be used in the com- 


putation. Huron Bad. of Education v. 
National L. Ins. Co., 94 Fed. 324, 
36 CCA 278. 

[c] Assessment to be used in 


computing limit.—(1) Under Dak. L. 
(1887) c¢ 47, restricting the power 
of a board of education to issue bonds 
to an amount not exceeding three 
per cent of their assessed valuation, 
the computation must be based on 
the last complete assessment before 
the bonds were issued. Huron Bd. 
of Education v. National L. Ins. Co., 
94 Bed. 324, 36 CCA 278. (2) Un- 
der L. (1887) ec 47, the amount for 
which boards of education are enti- 
tled to issue bonds must be deter- 
mined on a basis of the last com- 
pleted assessment of the property of 
the district, although taxes have not 
been levied thereon. Wilson v. Hu- 
ron Bd. of Education, 12 S. D. 535, 
81 NW 952. (3) Assessments con- 
sidered in computing indebtedness 
generally see supra § 627 notes 86-99. 


[ad] Applicability of general or 
special law.—(1) Act Febr. 17, 1911 
(27 St. at L. p 417), authorizing board 
of trustees of Yorkville district to 
issue bonds to the amount of thirty- 
five thousand dollars for erection of 
buildings and other purposes, which 
was in excess of four per cent of 
assessed valuation, was intended for 
a particular time and purpose, and 
does not deny the right of the school 
district to make use of the general 
law (Civ. Code [1912] § 1743), lim- 
iting indebtedness of any school dis- 
trict to four per cent of assessed 
valuation. Brice v. McDow, 116 S. 
C. 324, 108 SE 84. (2) A special 
election in a school district to incur 
a bonded indebtedness of sixty thou- 
sand dollars is not void, where the 
valuation of property according to 
the last preceding assessment was 
seven hundred and ten thousand dol- 
Jars. Gauthier v. AvVoyelles Parish 
School Bd., 165 La. 256, 115 S 479. 


[e] Moneys and credits are in- 
cluded in computing the assessed 
value of the taxable property of a 
school district on which limitation of 
Gen... St)  C9i3) $1862, is based. 
Hicken v. Duluth Bd. of Education, 
153 Minn. 120, 189 NW 709. 


56. See statutory provisions. 


Bonded indebtedness as within lim- 
itation on amount of indebtedness 
generally see supra § 631 notes 54-57. 


57. imitations on amount of tax 
see infra §§ 784, 785. 


58. Proctor v. Nash County, 182 
N. C. 56, 108 SE 360. 
[a] Thus bonds for school im- 
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Bonds may not 
yond the limits 


as is sometimes | | 
limit. °®? 


limitation. ®* 


On the other 


provement purposes cannot be _ is- 
sued by the county board of commis- 
sioners after a favorable election in 
a school district and on request by 
the county board of education un- 
der Pub. L. (1915) c 55, when, un- 
der the tax limitations (Pub. L. 
[1919] c 84 § 3), they cannot be paid 
at maturity. Proctor v. Nash Coun- 
ty, 182 N. C. 56, 108 SE 360. 


59. Rockdale v. Cureton, 111 Tex. 
136, 229 SW 852. 


[a], Applicability of statute.—Un- 
der Const. art 7 § 3, exempting from 
the limitation on the amount of a 
school district tax the incorporated 
cities or towns constituting inde- 
pendent districts, and Acts 35th Leg. 
(1917) 3d Called Sess. c 14 (Vernon 
Civ. St. Annot. Suppl. [1918] art 925), 
amending Rev. St. art 925, author- 
izing cities constituting independent 
districts to levy such tax as their 
electors may determine under Acts 


35th Leg. (1917) c 169 (Vernon Civ. 
St. Annot. Suppl. [1918] arts 2876- 
2880), a city acting as independent 


school district can issue bonds for 
school buildings exceeding the 
amount of the city indebtedness lim- 
ited by Const. art 8 § 9. Rockdale 
v. Cureton, 111 Tex. 136, 229 SW 852. 


60. Rabe v. Canton School Dist. 


Bd. of Education, 88 Oh. St. 408, 
104 NE 537. 
[a] Calculating income.—In de- 


termining the amount of income from 
taxes that may be anticipated by an 
issue of school district bonds, the 
calculation must be based on the 
same proportion of the total maxi- 
mum levy in the district as that pro- 
portion of the maximum levy which 
it is authorized to certify to the 
budget commissioners bears to the 
total maximum levies that all tax 
authorities within the district are 
authorized to certify. Rabe v. Can- 
ton School Dist. Bd. of Education, 
88 Oh. St. 408, 104 NE 537. 


[b] Tax statute controls.—Page & 
A, Gen. Code §§ 5649—2-5649—5b, 
limiting the rate of tax levy, furnish 
the basis of calculation for the issu- 
ance of district bonds in anticipation 
of income from taxes. Rabe v. Can- 
ton School Dist. Bd. of Education, 88 
Oh. St. 403, 104 NE 537. 


61. Clere v. Ashland Bd. of Educa- 
tion, 211 Ky. 1380, 277 SW 335; Brown- 
lee v. Brock, 107 S. C. 230, 92 SE 477. 


[a] Thus St. § 3235a28, limiting 
the bonded indebtedness of second- 
class cities for school purposes to two 
per cent of the value of the taxable 
property therein, does not violate 
Const. § 158, limiting the indebtedness 
of such cities to ten per cent of such 
valuation. Clere v. Ashland Bd. of 
Education, 211 Ky. 130, 277 SW 335. 


[b] Reason for rule.—‘‘There is 


[§ 698 


hand, a statute authorizing an issue of bonds be- 


fixed in the constitution is bad®? 


although without constitutional requirement there- 
for it is not necessary for the statute to specify a 
A constitutional or statutory limitation 
upon the amount of bonded indebtedness which a 
school district may incur does not apply to bonded 
indebtedness incurred before the enactment of such 
Distinctions are sometimes made in 
the constitutions or statutes between districts of 
various kinds, some of the limitations applying to 
one type of district and other of the limitations ap- 
plying to ancther type.® 
amount of bonds that may be issued is fixed at a 


That the limit of the 


nothing in the provision that requires 
the legislature to go to the limit or 
that gives that power to a city with- 
out legislative action. It simply fixes 
a limit beyond which the legislature 
may not go, and leaves intact the al- 
ready existing power to provide how 
far a city may go within that limit. 
In other words, the provision is sim- 
ply a limitation on the legislative 
power and a grant of power to the 
municipality.” Clere v. Ashland Bd. 
eh 211 Ky. 130, 277 SW 335, 
oo0. 

62. Boll v. Ludlow, 227 Ky. 208, 12 
SW (2d) 301. 


[a] Thus Acts (1928) p 201, rais- 
ing the limit of indebtedness which 
may be incurred by a school district 
from two per cent to four per cent is 
invalid under Const. § 158, and a city 
of the fourth class was without au- 
thority to issue bonds for school pur- 
poses in excess of two per cent of the 
assessed valuation. Boll v. Ludlow, 
227 Ky. 208, 12 SW (2d) 301. 


[b] Statute not invalid for such 
reason.—Acts (1917) ¢ 174, as amend- 
ed by Acts (1919) ec 42, authorizing 
bond issues by civil and school town- 
Ships to pay parts of cost of build- 
ing schoolhouse, when school town- 
ship’s borrowing capacity is insuffi- 
cient for such purpose, is not in’ con- 
flict with Const. art 13, limiting in- 
debtedness of political and municipal 
corporations to two per cent of value 
of the taxable property therein. Fol- 
a v. Sheldon, 195 Ind. 510, 144 NE 


63. Waters v. Buncombe County, 
186 N. C. 719, 120 SE 450; Felmet vy. 


Buncombe County, 186 N. C. 251, 119 


SE 353. 


[a] Applicability of constitutional 
restriction.—Pub. Loc. L. (1915) c 722, 
providing for the issuance of school 
bonds, in school districts, does not vio- 
late Const. art 8 § 4, by reason of a 
legislative failure to limit in said act 
the amount of bonds which may be is- 
sued thereunder, as, while school dis- 
tricts are municipal corporations 
within Const. art 7 § 7, limiting the 
power of a county, city, town, or oth- 
er municipal corporation to contract 
indebtedness, such districts do not 
come within article 8, section 4, au- 
thorizing the legislature to restrict 
the power of cities, towns, and incor- 
porated villages organized under leg- 
islative provisions. Waters v. Bun- 
combe County, 186 N. C. 719, 120 SE 
450; Felmet v. Buncombe County, 186 
ING O20, Gor S Bb se 


64. Miller v. School Dist. No. 3, 5 
Wyo. 217, 39 P 879. 


65. See statutory provisions; 
cases infra this note. 


[a] In Texas (1) cities or towns 


and 


— 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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specified figure does not prevent the issuance of 
bonds in a lesser amount.*® Similarly, the mere 
fact that an order for an election®’ or a vote of the 
electors®® calls for an issue of bonds beyond the 
constitutional or statutory limits does not prevent 
the issuance of bonds in an amount within the lim- 
itation. Bonds issued in excess of the econstitution- 
al or statutory limitations are void,® although where 
the issue of bonds is partly*within and partly be- 
yond the limit, it may be sustained up to the legal 
limit.7° On the other hand, it has been held that, 
prior to the issuance and sale of an issue of bonds in 
excess of the limitations, it will be held bad in 
its entirety." 


[§ 699] (2) Particular Purposes.72 School dis- 
tricts or other local school organizations are some- 
times permitted to issue bonds in excess of the 
general limitations for such purposes as the erec- 
tion of a school building*® or the repairing, rebuild- 
ing, or replacement of a school building destroyed in 
whole or in part by fire or other casualty,** provid- 


SCHOOLS AND SCHOOL DISTRICTS 


[56 C.J.] 583 


ed the consent of the designated board or officer is 
obtained where such consent is required,*® or pro- 
vided the consent of the electors is obtained’® at 
an election authorized by a designated board where 
so required.*7 On the other hand, sometimes the 
statutes place limitations on the amount of bonds 
that may be issued for particular purposes, as for 
example, to provide for the purchase of school build- 
ings and grounds‘®’ and the acquisition of school 
sites and the erection of schoolhouses,’® and that 
the limit of the amount of bonds that may be issued 
for such purposes is placed at a specific figure does 
not prevent the issuance of a lesser amount.®°® 


[§ 700] (3) Computation of Existing Bonded In- 
debtedness*!—(a) In General. In computing the 
existing bonded indebtedness of a school district or 
other local school organization for the purpose of 
determining whether it equals or exceeds the limit 
prescribed by law so as to preclude another issue of 
bonds,°? it is only the bonded indebtedness of the 


constituting independent school dis- 
tricts, under Rev. St. (1911) art 2871, 
are not subject to the limitations im- 
posed upon other types of school dis- 
tricts. Rockdale v. Cureton, 111 Tex. 
136, 229 SW 852. (2) Under a consti- 
tutional provision permitting the leg- 
islature to constitute any city or town 
into an independent school district 
and exempting such independent dis- 
tricts from the limitations imposed on 
other types of school districts, an in- 
dependent school district out of terri- 
tory embracing a city and rural terri- 
tory so as to exempt it from the lim- 
itations imposed on other school dis- 
tricts is void, an independent school 
district with the constitutional provi- 
sion contemplating only the territory 
embraced by a city or town and not 
territory outside of such city or town. 
Snyder v. Baird Independent School 
Dist., 102 Tex. 4, 111 SW 723, 113 SW 
hoe (Const yart Dis 48i$.4, ¢54010 yandvant 
7 § 3; Acts 30th Leg. Spec. L. p 79 
G6). 


66. Rogers v. Carlisle Graded 


School, 13 SW 587, 11 KyL 934. 


67. McKinney v. Cadiz Graded 
Common School Dist., 144 Ky. 85, 137 
SW 839. 


Wotice of election see infra §§ 710- 
T1383. 


68. Pittsburg Bd. of Education v. 
Davis, 120 Kan. 768, 245 P 112; Wat- 
son v. Livingston, 154 S. C. 257, 151 
SE 469; Powell v. Charco Independent 
School Dist., (Tex. Civ. A.) 203 SW 
1178. 


{a] Thus that an _ independent 
school district which has voted a bond 
issue does not have a property valua- 
tion sufficient to sustain such issue 
does not make the election invalid, but 
the proportion of the voted bonds that 
can be protected by a legal tax on the 
present valuation of property within 
the school district may be legally is- 
sued. Powell v. Charco Independent 
School Dist., (Tex. Civ. A.) 203 SW 
1178. 


[b] Construction of statute.—Kan- 
sas Rev. St. (1923) 72—1704 prohib- 
its an issue of bonds in excess of the 
amount named therein, but does not 
prohibit the voting of more than such 
amount. Pittsburg Bd. of Education 
y. Davis, 120 Kan. 768, 245 P 112. 


Vote of electors see infra §§ 706- 
730. 


69. McKinney v. Cadiz Graded 


Common School Dist., 144 Ky. 85, 137 
SW 839; Watson v. Livingston, 154 
S. C. 257, 151 SE 469; Smith v. Little- 
john, 151 S. C. 137, 148 SE 719. 


70. McKinney v. Cadiz Graded 
Common School Dist., 144 Ky. 85, 137 
SW 839; Stockdale v. Wayland School 
Dist. No. 2, 47 Mich. 226, 10 NW 349; 
Robinson v. McDonald, 5 Oh. A. 376, 
FELON NCI“ ACtENy Sy 13%eWVaushnevs 
eee DistigNoswelive 7 Ors ons Olek 


71. Thornburg v. School Dist. No. 
3, L175 Mos 12, 75 SWos8t; Jordanyv. 
Andrus, 27 Mont. 22, 69 P 118; Owasso 
Bd. of Education v. Short, 89 Okl. 2, 
213 P 857; State v. Clausen, 66 Wash. 
324, 119 P 797. 


[a] Thus, where the petition seek- 
ing mandamus against the attorney- 
general as bond commissioner to com- 
pel him to certify to and approve a 
bond issue by a school district re- 
cites that the issue is in excess of the 
constitutional limit of five per cent of 
the assessed valuation of the proper- 
ty of the district, this makes it the 
duty of the attorney-general to refuse 
to approve the issue in any amount, 
unless the issue in its entirety falls 
within the constitutional five per cent 
of the taxable property of the munic- 
ipality. Owasso Bd. of Education v. 
Short, 89 Okl. 2, 213 P 857. 


72. In case of indebtedness gener- 
ally see supra § 625. 


73. See constitutional and statuto- 
ry provisions; and cases infra this 
note. 


fa] In Kansas (1) under Gen. St. 
(1915) §§ 10890-10892, a board of edu- 
cation or school district may issue 
bonds for the erection of school build- 
ings in excess of the amount permit- 
ted under the general limitations if 
any authority therefor is given by the 
board of school fund commissioners. 
State v. Oswego Bd. of Education, 103 
Kan 2osy ook oon = Ga) Mia (LOLS) ne 
270 does not repeal L. (1911) ¢ 257, 
empowering the school fund commis- 
sioners to authorize bond issues in 
a sum not more than fifty per cent in 
excess of the amount otherwise per- 
mitted by law. Schooi Dist. No. 42 
Bd. of Education y. Davis, 94 Kan. 670, 
147 P 57. (3) With permission of the 
school fund commissioners, a board 
of education of a city of the second 
class may issue bonds to erect school 
buildings, up to three and_ three- 
eighths per cent of the valuation. 


School Dist. No. 42 Bd. of Education 
v. Davis, supra. 


[b] In South Carolina, by the 
amendment of 1914 to Const. art 8 § 7, 
and art 10 § 5, the Yorkville district 
of York County was given power with- 
out limitation to issue bonds to raise 
funds to pay for construction of build- 
ings. Brice v. McDow, 116 S. C. 324, 
108 SE 84. 


74. See statutory provisions; and 
cases infra this note. 


[a] Application of insurance mon- 
ey as condition subsequent.—(1) Un- 
der Gen. Code § 22938—15, providing 
that bonds issued for the purposes set 
forth in the text are not to be consid- 
ered in ascertaining the debt limi+ 
of the district, and providing for the 
application of insurance moneys re- 
ceived as the result of the destruction 
in reduction of the bonds issued, the 
duty to make such application is a 
condition subsequent incident to, rath- 
er than a limitation of, power to is- 
sue bonds (Hoffman v. Pounds, 36 Oh. 
A. 492, 173 NE 622) (2) and does not 
require reduction of the bonds to 
be issued to the extent of the insur- 
ance money received (Hoffman v. 
Pounds, supra). 


75. See infra § 703. 


76. Necessity for election see in- 
fra § 706. : 


77. Order for election see infra § 
709. 


78. See statutory provisions. 
79. See statutory provisions. 


{a] Applicability of statute.—(1) 
A statute limiting the amount of tax 
that may be levied by an independent 
school district for the purpose of ac- 
quiring school sites and _ erecting 
schoolhouses (see infra § 784) (2) 
is not a limitation on the power 
of the electors of the district to 
issue bonds for the same purpose 
granted in another statute (Oliver 
Iron Min. Co. v. Independent School 
Dist. No. 35, 155 Minn. 400, 1983 NW 
949 [construing Gen. St. (1913) § 2917 
in light of § 1855 subd 4 and Const. 
art 8 §§ 5, 6]). 


80. Rogers v. Carlisle Graded 
School, 138 SW 587, 11 Kyl 934. 

81. Computation of indebtedness 
generally see supra §§ 631, 632. 


82. Limitations on amount of 
bonds see supra § 698. 
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particular organization that is considered*®? and not 
that of another distinct and separate municipality 
or other political body whose territory is coextensive 
in whole or in: part with that of the school district 
desiring to issue bonds.8+ The outstanding bonded 
indebtedness should be added to the amount of the 
proposed bond issue,*® and in the case a consolidat- 
ed or union district in a jurisdiction where the debts 
of the constituent district remain an obligation of 
such district®® the outstanding bonded indebtedness 
of a constituent district is added to the proposed is- 
sue by the consolidated district.87 So that, as in 
the case of the incurring of indebtedness generally,®§ 
a bond issue by the consolidated district that will 
result in raising the bonded indebtedness of any of 
the constituent districts beyond the statutory lim- 
its is improper,*® even though such issue will not 
result in raising the bonded indebtedness of all the 
constituent distriets added together above the lim- 
it permissible for the.new district as a unit.2° The 
district incurs a bonded indebtedness within the con- 
stitutional or statutory limitations when the bonds 
are voted, issued, approved, and delivered,®! and not 
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when the election is held at which they are submit- 
ted.22, Bonds which are issued to fund a valid in- 
debtedness merely change the form of an existing 
indebtedness and do not create any debt or increase 
the debt of the district,°* and where at the time 
of their issuance the district is already indebted 
beyond the prescribed limit, such bonds may be 
enforced to the extent that they are used in paying 
off a valid prior indebtedness, but not beyond such 
amount.°* But where, although the bonds are is- 
sued for the purpose of taking up outstanding bonds 
or funding an outstanding indebtedness, they are 
not used. for that purpose, they do create a debt and 
are void to the extent that they increase the dis- 
trict indebtedness beyond the prescribed limit.°® 


What constitutes bonded indebtedness. The most 
important elements of the “bonded debt” as used 
in a constitutional limitation are that such debt must 
be a primary obligation of the district secured pri- 
marily by a tax levied upon all the taxable prop- 
erty therein,?® making notes of the district part of 
the bonded indebtedness,®? although such notes are 
not under seal.°§ 


83. Board of Education v. National 
L. Ins. Co., 94 Fed. 324, 36 CCA 278; 
Russell v. Middletown City School 
Dist., 101 Conn. 249, 125 A 641; Banks 
v. Greenwood County School Dist. No. 
18, 129 S. C. 218, 123 SE 834. 


84. Board of Education v. National 
ie LnisieCoy, 94. med. 324,786 CCA, 2785 
Russell v. Middletown City School 
Dist., 101 Conn. 249, 125 A 641; Banks 
v. Greenwood County School Dist. No. 
18, 129 S. C. 218, 123 SE 834. But see 
Clere v. Ashland Bd. of Education, 211 
Key, 130, 277. SW. 335 (St. § 3235428, 
limits total outstanding school bond 
issue of second-class cities, and where 
outstanding bonds issued while city 
was of third class exceed limit, the 
board of education of such city cannot 
issue additional bonds). 


[a] Illustrations.—(1) Pub. Acts 
(1923) e 111, providing for the debt 
limit of municipalities, applies to each 
of the three municipalities within 
limits of town of Middletown in such 
a way that no one of them is affected 
by conditions existing in the others as 
to amount of their grand lists and mu- 
nicipal bonds, and hence the Middle- 
town’ city school district may issue 
bonds up to five per cent of its indi- 
vidual grand list as defined in statute. 
Russell v. Middletown City School 
Dist., 101 Conn. 249, 125 A 641. (2) 
Under Const. art 10 § 5, a school dis- 
trict can issue bonds up to eight per 
cent of the total assessed value of all 
the property in the district, and it is 
immaterial that, if territory within 
the district is chargeable with a pro- 
portionate part of the county’s bonded 
indebtedness, a proportionate part of 
the town’s bonded indebtedness, and a 
proportionate part of the township’s 
bonded indebtedness, territory which 
is embraced within the town will be 
bonded for more than fifteen per cent 
of assessed value of property and that 
portion of territory of township which 
is situate in school district will be 
bonded for more than fifteen per cent 
of assessed value of property situate 
therein. Banks v. Greenwood County 
School Dist. No. 18, 129 S. C. 218, 123 
SE 834. 


[b] RBeason for rule.—The school 
district is an entity distinct from that 
of the municipality whose territory 
is coextensive with that of the dis- 


trict. Russell v. Middletown City 
School Dist., 101 Conn. 249, 125 A 641. 


School district as distinct entity see 
supra § 47 


85. Wright v. Major County Cons. 
School Dist. No. 1, 109 Okl. 147, 234 
P 736; Mistler v. Eye, 107 Okl. 289, 
231 P 1045; Reynolds v. Stark, 90 Okl. 
261, 217 PP 166. 


Deduction of assets see infra § 701. 
86. See supra § 113. 


87. Wright v. Major County Cons. 
School Dist. No. 1, 109 Okl. 147; 234 
P 736. 


Deduction of assets of constituent 
district see infra § 701 notes 3-5. 


88. See supra § 626. 


89. Mistler v. Eye, 107 Okl. 289, 
231 P 1045; Ikard v.. Caddo County 
Union Graded School Dist. No. 64, 101 
Okl. 80, 223 P 141; Cheek y. Eye, 96 
OKl. 44, 219 P 883. 


[a] Thus the bond issue of a con- 
solidated school district, organized 
pursuant to Comp. St. (1921) §§ 10462- 
10482, by a consolidation of several 
districts, is void if the aggregate of 
the bonded indebtedness of any dis- 
trict, added to the proposed indebted- 
ness, will exceed five per cent of the 
taxable property, aS provided by 
Const. art 10 § 26. Mistler v. Bye, 
107 Ok]. 289, 231 P 1045; Ikard v. Cad- 
do County Union Graded School Dist. 
No. 64, 101 Okl. 80, 223 P 141; Cheek 
v. Eye, 96 Okl. 44, 219 P 883 (consoli- 
dated school district). 


90. Ikard v. Union Graded School 
Dist. No. 64, 101 OKI. 80, 223 P 141; 
Cheek v. Eye, 96 Okl. 44, 219 P 883. 


91. Mistler v. Bye, 107 Okl. 289, 231 
P 1045. 

92. Mistler v. Eye, supra. 

93. Doon Dist. Tp. v. Cummins, 142 


U. S. 366, 12 SCt 220, 35 LL. ed..1044 
[rev 42 Fed. 644]; Everett vw Rock 
Rapids Independent School Dist., 109 
Fed. 697; Jamison v. Rock Rock Rap- 
ids Independent School Dist., 90 Fed. 


387; Bretz v. Dixon, 99 Fla. 945, 128 
S 31; Gregory v. Dixon, 99 Fla. 944, 
128 S 31; Vogelsang v. Dixon, 99 Fla. 


944, 128 S 30; Power v. Dixon, 99 Fla. 
946, 128 S 30; Juvenal v. Dixon, 99 


Fla. 936, 128 S 27; Miller v. Carbon 
County School Dist. No. 3, 5 Wyo. 217, 
39 B87 


94. Ae. Dist. Tp. v. Cummins, 142 
Us S366, 120SCtv220j;9355 Ee eaao44 
[rev 42 Fed. 644]; Everett v. Rock 
Rapids Independent School Dist., 109 
Fed. 697; Jamison v. Rock Rapids In- 
dependent School Dist., 90 Fed. 387; 
Miller v. Carbon County School Dist., 
5 Wyo. 217, 39 P 879. 


95. Doon Dist. Tp. v. Cummins, 142 
U. S. 366, 12 SCt 220, 35 L. ed. 1044 
[rev 42 Fed. 644]; Holliday v. Hilder- 
brandt, 97 Iowa 177, 66 NW 89; Kelly 
v. Millard County Bd. of Education, 56 
Utah 582, 191 P 1070. 


[a] Burden of showing that pro- 
ceeds of such bonds were in fact ap- 
plied to legal debt is on the district, 
in an action to enjoin the payment of 
and cancel such bonds. Holliday v. 
Py oer pean dss 97 Iowa 177, 66 NW 


[b] Bonds to pay outstanding debts 
beyond debt limit are invalid.—A con- 
solidated school district has not the 
power under Comp. L. (1917) § 4619, 
and L. (1919) ec 91 § 1, to issue and 
sell bonds of the consolidated school 
district to pay an indebtedness creat- 
ed by one of the school districts prior 
to consolidation, in violation of 
Const. art 14 § 3, providing that an 
indebtedness cannot be created in ex- 
cess of the taxes of the current year 
unless an election shall be held and 
a majority of the voters shall favor 
such a debt. Kelly v. Millard Coun- 
LN fee of Education, 56 Utah 582, 191 


96. Thomson y. Christopher, 141 S. 
C. 92, 139 SH 178. 


97. Thomson vy. Christopher, supra. 


[a] Thus notes of Landrum School 
District No. 45 authorized by Act 
March 12, 1926 (St. at L. p 694), al- 
though not issued under seal, are nev- 
ertheless part of the “bonded debt” of 
the district under Const. art 10, § 5. 
Thomson vy. Christopher, 141 S. C. 92, 
139 SE 178. 


Power to issue bills and notes see 
supra §§ 688, 689. P 


98. Thomson y. Christopher, 141 S. 
C. 92,139 SE 178. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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-[§ 701] (b) Deduction of Assets. As in the case 
of the incurring of indebtedness generally,®® after 
adding the outstanding bonded indebtedness of the 
district to the proposed bond issue,! there should be 
deducted from the total the cash and securities in 
the sinking fund of the district, the difference con- 
stituting the existing bonded indebtedness of the 
district.2 - Where the bonded indebtedness of a con- 
stituent district is added to a proposed issue by a 
consolidated district in arriving at its existing in- 
debtedness,* there should be offset against the total 
the value of the assets of such constituent district,* 
including a school building owned by it.® 


[§ 702] b. Conditions Precedent and Preliminary 
Proceedings*—(1) In General. Before a district or 
other local school organization may exercise its 
power to issue bonds, there must be a compliance 
with all the requirements of the provisions of law 
conferring the power;* but provisions in statutes 
taking effect. after the authorization of a bond is- 
sue do not apply to such issue so as to require com- 
pliance therewith to validate such bonds.* In the 
absence of any statutory requirement therefor, the 
officers of the school district may issue bonds for 
the purchase of a school site and the creation of a 
building witaout having first, by formal resolution, 
authorized the purchase and the construction, and 


99. Deduction of assets in comput- 
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without having first formally entered into contracts 
for such purposes, nor is it, in the absence of stat- 
utory provision therefor, a condition precedent to 
the issuance and sales of bonds properly authorized 
by a vote of the electors!® that an election be had 
for the purpose of locating the building for which the 
bonds have been voted. 


Adjudication that issue does not exceed limitation 
on amount. In some jurisdictions, where statutory 
limitations exist as to the amount of bonds that may 
be issued by the district,11 befcre an order for the 
issuance of bonds may be made there must be an 
adjudication that the proposed bond issue when add- 
ed to the existing indebtedness will not exceed the 
statutory limits.?? 


[§ 703] (2) Proceedings and Consent by Particu- 
lar Board or Officer. The statutes frequently give 
to particular boards the authority to issue bonds of 
the school district,t? in some jurisdictions such 
boards or officers being given discretion to determine 
the necessity for an issue of bonds.1* The disere- 
tion of such boards in issuing bonds, if not abused, 
eannot be interfered with by the court.1> Such a 
board may properly refuse to authorize the issuance 
of bonds for a particular purpose where in its best 
judgment it believes such issue unnecessary.?® Such 
boards must act at meetings called in accordance 


exclusive; bonds. West v. Waynesboro, 152 


ing existing general indebtedness see 
supra § 6382. 


1. See supra § 632. 


2. Reynolds v. Stark, 90 Okl. 261, 
217 P 166. 


3. See supra § 700 note 87. 


4 Wright v. Major County Cons. 
School Dist. No. 1, 109 Okl. 147, 234 P 
736; Mistler v. Eye, 107 Okl. 289, 231 
P 1045. 


{a] Thus, where a school district 
disorganized upon the organization of 
a consolidated district, pursuant to 
Comp. St. (1921) §§ 10462-10482, has 
available assets sufficient to liquidate 
the original bonded indebtedness, such 
fact may be considered in determining 
the validity of the subsequent issue 
by the consolidated district. Mistler 
v. Eye, 107 Okl. 289, 231 P 1045. 


5. Wright v. Major County Cons. 
School Dist. No. 1, 109 Okl. 147, 234 
PMS Ge 


6. To creation of indebtedness gen- 
erally see supra § 639 et seq. 


7. Grantham vy. De Soto County Bd. 
of Public Instruction, 77 Fla. 540, 82 
S 52; McCulloch v. Bianchini, (Nev.) 
292 P 617; Hoffman v. Pounds, 36 Oh. 
A. 492,173 NE 622; Witherop v.Titus- 
ville School Bd., 7 Pa. Co. 451; Mason 
vy. Wilkes-Barre Tp. School Dist., 10 
Kulp (Pa.) 563. 


[a] Statute construed to uphold 
bonds.—Bonds will be construed to be 
valid where to hold otherwise would 
involve a strained construction of the 
statute. Hoffman vy. Pounds, 36 Oh. 
A. 492, 173 NE 622. 


[b] Statement of indebtedness is 
required to be filed by Act April 24, 
1874 before bonds may be_ issued. 
Witherop v. Titusville School Bd., 7 
Pa. Co. 451; Mason v. Wilkes-Barre 
Tp. School Dist., 10 Kulp (Pa.) 563. 


[ec] Preparation of plans.—Under 
Oshkosh city charter (L. [1891] ¢ 59), 
requiring the board of public works, 
under the direction of the common 
council, to erect school buildings, giv- 


right to levy taxes and provide for 
the erection of school buildings, and 
authorizing the school board to ap- 
prove or disapprove of proposed plans 
for a school building, the city may 
first prepare plans and secure esti- 
mates of the cost of a school building 
and then provide for the necessary 
funds for its erection, or it may first 
make provision for the amount of 
money which it is considered desir- 
able to expend, and then make plans 
accordingly, and the adoption of plans 
for a school building is not a condi- 
tion precedent to a right to vote bonds 
to raise money to erect a building. 
Maxcy v. Oshkosh, 144 Wis. 238, 128 
NW 899, 31 LRANS 787. 


8. State v. Ach, 113 Oh. St. 482, 149 
NE 405. 


[a] Thus Gen. Code § 5654—1, ef- 
fective July 23, 1925, does not control 
the action of a board of education in 
the matter of a bond issue which was 
authorized, advertised for sale, and 
awarded to a successful bidder on 
July 13,:1925. State v. Ach, 113 Oh. 
St. 482, 149 NE 405. 


9. Hoover v. Lake Tp. School Dist., 
6 Rare Dist.cdeiCo.4 193. 


10. Chenoweth v. Budge, 16 Ariz. 
422, 145 P 406. 


Election to locate school see supra 
§ 418. 


Submission to popular vote see in- 
fra § 706 et seq. 


11. Limitation on amount of bond- 
ed indebtedness see supra §§ 698, 699. 


12. West v. Waynesboro, 152 Miss. 
443, 119 S 809 (construing Hemingway 
Code [1927] § 8845); Lowndes Coun- 
tyarvanOttley, 1465 Missi 18) Dist2eis 
466. 


[a] Reason for rnle.—The fact 
that the proposed bond issue would 
not bring the bonded indebtedness 
beyond the statutory limit is a juris- 
dictional one, so that in the absence 
and ¢ddjudication of this necessary 
jurisdictional fact the board had no 
authority to order the issuance of the 


Miss. 443, 119 S 809; Lowndes County 
v. Ottley, 146 Miss. 118, 112 S 466. 


[b] Time for adjudication.—An 
ordinance directing the issuance of - 
school bonds is void, where the adju- 
dication that such bonds did not ex- 
ceed the statutory limit was made aft- 
er the ,ordinance was passed (Hem- 
ingway Code [1927] § 8845; L. [1917] 
[Extra Sess.] c 28 § 2, as amended by 
L. [1922] c 252). West v. Waynes- 
boro, 152 Miss. 443, 119 S 809. 


[ce] Sufficiency of adjudication.— 
An adjudication that proposed bonds 
did not exceed five per cent of the as- 
sessed value of the taxable property 
of the district is not in any sense an 
adjudication that these bonds when 
added to the outstanding bonded and 
floating debt will not amount to more 
than fifteen per cent of such assessed 
valuation. Lowndes County v. Ottley, 
146 Miss. 118, 112 S 466 (L. [1924] ¢ 
283 § 189). 


13. See statutory provisions. 

14. S-e statutory provisions. 

15. Connelly v. Earl Frazier Spe- 
cial School Dist., 170 Ark. 1385, 279 
SW 13. 

16. Good v. Howard, 174 Ind. 358, 


92 NE 115. 


[a] Thus, where the advisory 
board found in the exercise of its best 
judgment that a schoolhouse proposed 
by a township trustee was not neces- 
sary, and would not be necessary in 
the near future to the proper use of 
the schools and that to make an ap- 
propriation or authorize the creation 
of a debt for the sum demanded would 
be a waste of the public money, that 
there were but ninety children of 
school age residing within the terri- 
tory, and that the number had been 
constantly decreasing, and that a 
building costing no more than ten 
thousand dollars would supply the 
present and prospective needs of the 
‘district, the board properly refused to 
consent to a twenty thousand dollar 
issue of bonds therefor. Good v. 
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with the statutes providing therefor,'? and the or- 
ders of such boards for the determination of the 
necessity for, and the issuance of, 


comply with statutory requisites.1§ 


Existence of emergency. 


such question?! upon a. sufficient 


bonds may be issued for such purpose, and when 
such is declared to exist, it becomes the duty of such 
board to authorize the issuance of the bonds.?3 


Howard, 174 Ind. 358, 92 NE 115. 


To creation of indebtedness gener- 
ally see supra § 639. 


17. Kattman v. New Knoxville 
School Dist:4\ 34 20Ohi Cir: ‘Ct..%3065 
Forbes v. Grimsby Public School Bd., 
if Odany, aby wee 


fa] Written notice of the special 
meeting to each member of the board 
is necessary, and bonds issued with- 
out such notice having been given are 
invalid. Kattman v. New Knoxville 
School Dist., 34 Oh. Cir. Ct. 306 (Gen. 
Code § 4751). 


[b] 
meeting of board to request village 
council to authorize bond issue need 
not state the purpose of the meeting. 
Forbes v. Grimsby Public School Bd., 
f-Ont.. 137. 


Meetings of school Officers 
boards see Supra § 209 et seq. 


18. Carling v. Jersey City, 71 N. J. 
L. 154, 58 A 395; Hall v. Duplin Coun- 
ty, 195 N. C. 367, 142\SE 315; Brice v. 
McDow, 116 S. C. 324, 108 SE 84. 


[a] Statement of purpose.—An or- 
der for the issuance of county bonds 
for the erection of schoolhouses, 
which failed to state the purpose to 
maintain the school system provided 
by the constitution is void. Hall v. 
Duplin County, 195 N. C. 367, 142 SE 
315. 


or 


[b] Harmless error.—(1) That the 
resolution of the board of trustees of 
a school district required that the 
bonds be signed only by the chairman 
and secretary, instead of by the full 
board, was immaterial in a suit to de- 
termine the validity of the bonds, 
where the bonds were not yet issued, 
as the trustees could adopt another 
resolution rescinding the old one, pro- 
viding in the new resolution that the 
signatures of the full board be placed 
upon the bonds. Brice v. McDow, 116 
S. C. 324, 108 SE 84. (2) A resolution 
of the board that it is necessary to 
raise money for a “high school” is a 
sufficient compliance with a statute 
requiring the board to determine the 
necessity for issuing bonds for the 
erection of a ‘“‘schoolhouse.” Carling 
Vawensey. City, 71° Na Je 9154, 580A 
395. 


19. See supra § 697 note 38. 

20. See statutory provisions; and 
cases infra this note. 

[a] Particular boards.—(1) In In- 
diana the township advisory board 
must declare an emergency to exist 
before the bonds may be issued. Se- 
crist v. State, (Ind.) 172 NE 908. 


(2) The determination whether an 
emergency exists to issue bonds for 
the building of an addition to a school 
{is exclusively for the advisory board 


In a jurisdiction where 
bonds may be issued to raise funds for the erection 
of a new or additional schoolhouse by reason of the 
destruction or inadequacy of the old,!® it is required 
that a designated board declare an emergency to ex- 
ist?° at a meeting called for the consideration of 


Contents of notice.—Notice of. 
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the bonds must 


Prohibiting use of building. 
where bonds may be issued to repair, rebuild, or 
replace school buildings unfit for use,?* there is re- 


[§ 703 


In a jurisdiction 


quired an order by a designated board prohibiting the 


22 


notice,?? before 


of the school township and not for 
the courts. Follett v. Sheldon, 195 
Ind. 510, 144 NE 867; Wilkins v. New- 
kirk, 85 Ind, A. 663, 155 NE 516 [foll 
Shobe v. Newkirk, 86 Ind. A. 732, 155 
NE 925]. 


21. See statutory provisions; 
cases infra this note. 


[a] Meeting may be called of the 
advisory board by the township trus- 
tee for the consideration of the ques- 
tion of the existence of an emergency. 
Secrist v. State, (Ind.) 172 NE 908 
(Burns St. Annot. [1926] § 6861). 


[b] Sufficiency of order.—A reso- 
lution of the township advisory board 
authorizing the township trustee to 
issue bonds of both the civil and 
school townships for the erection of 
a school building, under Acts (1919) 
e 42, is sufficient, although it did not 
expressly state that the trustee was 
authorized to borrow money. Follett 
v. Sheldon, 195 Ind. 510, 144 NE 867. 


[ec] Substantial compliance.—The 
advisory board’s record need not be 
couched in technical legal language 
to authorize the issuance of bonds of 
civil and school townships by the 
trustee for the erection of a school 
building, under Acts (1919) c 42. if 
the proceedings substantially comply 
with the law. Follett v. Sheldon, 195 
Ind. 510, 144 NE 867. 


22. See statutory provisions; 
case infra this note. 


[a] Sufficiency of notice.—A no- 
tice to members of the advisory board 
of the school township, showing the 
time, place, and purpose of the meet- 
ing at which the existence of an 
emergency was to be considered, is 
sufficient. Wilkins v. Newkirk, 85 
Ind. A. 663, 155 NE 516 [foll Shobe 
v. Newkirk, 86 Ind. A. 732, 155 NB 
925]. 


and 


and 


‘ re Secrist v. State, (Ind.) 172 NE 
08. 

24. See supra § 697 note 38. 

25. See statutory provisions. 

[a] Nature of order required.—(1) 


An order that “on account of con- 
gested attendance, and it being nec- 
essary to use basement rooms for 
school purposes, to relieve the con- 
gested condition, the present building 
is inadequate and does not meet the 
Code requirement; therefore, provide 
additional rooms by enlarging present 
building, or construct new building to 
afford relief to present congestion” is 
not an order creating such a con- 
tingency as to authorize-a bond issue 
under the statute. Stinson v. Burling- 
ton Tp. Bd. of Education, 24 OhNPNS 
273, 275 (Gen. Code § 7680—1). (2) 
The order must be that of the depart- 
ment and not the chief of a division 
of the department. State Industrial 
Commn. v. Snyder, 113 Oh. St. 405, 


Excessive issue. 
authorizing bonds to be issued for certain purposes 
for amounts in excess of the general Jimitation?® 
require that consent be first obtained from the des- 
ignated board or officer,?® such order to be issued up- 


use of such buildings because unfit for use,?®> which 
order can only be issued by such board after ap- 
propriate action in accordance with, and in the man- 
ner prescribed by, law.?°® 
valid order of such board as aforesaid are invalid.?* 


Bonds issued without a 


Statutes in some jurisdictions 


149 NE 397; Schwartz v. Carlisle Tp. 
Rural School Bd. of Education, 18 Oh. 
A. 17. (38) It must be evidenced by a 
proper record showing its official 
character and the official proceedings 
of its authorization. Schwartz v. Car- 
lisle Tp. Rural School Bd. of Educa- 
tion, supra. (4) In view of Gen. Code 
§ 154—-1 et seq, a letter to the board 
of education, signed by the chief of 
division of factory inspection, giving 
notice that the use of a school build- 
ing was prohibited unless changes 
were made therein, there being no rec- 
ord of official action by the depart- 
ment with reference thereto, is not an 
order of the department whereon 
could be predicated an action of the 
board of education to issue and sell 
bonds of the district for the erection 
of a new school building, under sec- 
tion 7630—1, as existing April 9, 1923. 


State Industrial Commn. v. Snyder, 
supra. 
[b] Effect of subsequent enact- 


ment.—Gen. Code §§ 1031, 7630—1, re- 
lating to the powers and duties of the 
chief inspector of workshops and fac- 
tories with regard to school buildings, 
was not expressly or impliedly re- 
pealed by Act March 12, 1913 (103 Oh. 
L. p 95), which superseded the state 
liability board of awards, and created 
the industrial commission, and con- 
ferred on it the powers and duties of 
such chief inspector. Kissinger v. 
De. Graff School Dist. Bd. of Educa- 
tion, 101 Oh. St. 298, 127 NE 874. 


26. State Industrial Commn. vy. 
Snyder, supra; Schwartz v. Carlisle 
Tp. Rural School Dist. Bd. of Educa- 
tion, 18 Oh. A. 17. 


27. State Industrial Commn. v. 
Snyder, 113 Oh. St. 405, 149 NE 397; 
Schwartz v. Carlisle Tp. Rural School 
Dist. Bd. of Education, 18 Oh. A. 17. 


[a] Defective order of department 
of industrial relations, attempting to 
prohibit the use of school buildings, 
does not authorize bonds to be issued 
for the construction of new buildings 
(Gen. Code §§ 154—1 to 154—58, 7630 
—l). ‘Schwartz v. Carlisle Tp. Rural 
a Dist. Bd. of Education, 18 Oh. 

WEZtes 


28. See supra § 699. 

29. See statutory provisions; and 
cases infra this note. 

[a] Board of school fund commis- 


sioners.—Under L. (1911) ¢ 257 (Gen. 
St. [1915] §§ 10890-10892), a school 
district board may issue bonds to 
erect school buildings exceeding the 
amount permitted under the general 
limitations (Gen. St. [1915] § 9147), 
if authority is given by the board of 
school fund commissioners. State v. 
Oswego Bd. of Education, 103 Kan. 
288, 173 P 288. 


[b] Form of order.—It is not es- 
sential to the validity of an order ai- 


-— 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 703-705] 


on a hearing by such board held for such purpose®? 


on due notice.*1 


[§ 704] (3) Determination of Amount. In some 
jurisdictions the amount of bonds that may be is- 
sued for a specified purpose is subject to determina- 
tion by a designated board,’? and a determination 
thereunder fixing the amount does not preclude a 
subsequent proceeding to permit the issuance of a 


larger amount.3* 


{§ 705] (4) Petition or Application of Taxpay- 
School districts or other local 
school organizations are sometimes empowered to 
issue bonds for certain purposes upon a petition or 
appleation submitted by the taxpayers or residents 
thereof to a designated board,*® such petition or ap- 


ers or Residents.*+ 


thorizing the issuance of bonds in ex- 
cess of the general limitations that it 
should be signed by the officer's at the 
place fixed for the hearing, under L. 
(4811) @ 257 §$ 4 Gen. St. [1915] § 
10892). State v. Oswego Bd. of Edu- 
eation, 103 Kan. 288, 173 P 288. 


{c] Application for order.—L. 
(1911) e 257 requires an application 
to be made by the school authorities 
to the state school fund commission- 
ers, which application must be accom- 
panied by a petition te the school au- 
thorities signed by more than half of 
the qualified voters of the district. 
Cowles v. Shawnee County School 
Dist. No. 88, 88 Kan. 603, 129 BP 176. 


[d] Petition of electors.—(1) Un- 
‘der L. (1911) c 257, authorizing an ex- 
cess issue of school district bonds for 
schoolhouses on petition to the school 
fund commissioners, such petition has 
served its purpose when it has been 
presented to the board, and the pray- 
er thereof granted. Cowles v. Shaw- 
nee County School Dist. No. 88, 88 
Kan. 603,129 P 176. (2) The electors 
are notentitled to withdraw from the 
petition after it has been presented to 
the state board of school fund com- 
missioners, and final favorable action 
taken thereon. Cowles v. Shawnee 
County School Dist. No. 88, supra. 
(3) The signatures of voters may be 
legally attached to the petition by an 
agent of the petitioner. Cowles v. 
Shawnee County School Dist. No. 88, 
supra. (4) Where the petition was 
for permission to levy the full excess 
school building bonds permitted by 
such statute, and allowed, substan- 
tially in the language of the statute, 
the proceedings were not invalid be- 
cause not sufficiently definite as to the 
amount of bonds desired to be voted. 
Cowles v. Shawnee County School 
Dist. No. 88, supra. 


30. See statutory provisions; 
ease infra this note. 


[a] Place of hearing.—The appli- 
cation by a board of education of the 
school district to issue building bonds 
in excess of the amount permitted un- 
der general limitations _(Gen. St. 
[1915] § 9147) is to be heard at the 
county seat, and unless hearing is had 
there (Gen. St. [1915] § 10892), a 
valid order may not be issued. State 
v. Oswego Bad. of Education, 103 Kan. 
288, 173 P 288. 


31. See statutory provisions; and 
case infra this note. 


[a] Contents of notice.—The no- 
tice of the hearing on the application 
for authority to issue bonds in ex- 
cess of the general limitations must 
contain the time and place for the 
hearing. State v. Labette County Bd. 
of Education, 103 Kan. 288, 173 P 288. 


32. See statutory provisions; and 


and 
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plication being sometimes made a condition prece- 
dent to the issuance of bonds.*°® 


Under some of the 


statutes, when the petition is signed by the required 


ertheless.*° 


case infra this note. 


[a] Validity of proceedings.—Pro- 
ceedings for the issuance of bonds for 
an addition to a school building are 
not invalidated because the tax board 
ordered a fifty-six thousand dollar 
bond issue after bids were submitted, 
although it previously had set fifty- 
five thousand dollars as the amount. 
Wilkins v. Newkirk, 85 Ind. A. 663, 
155 NE 516 [foll Shobe v. Newkirk, 
86 Ind. A. 732, 155 NE 925]. 


33. Wilkins v. Newkirk, supra. 


[a] Thus the determination by the 
state tax board fixing the amount of 
bonds necessary for the building of 
an addition to a_ schoolhouse, al- 
though final as to the proceeding in 
which it was made, does not prevent a 
subsequent proceeding to have a larg- 
er amount fixed, although no appeal 
was taken from the former deter- 
mination, the proceeding for which 
was abandoned. Wilkins v. Newkirk, 
85 Ind. A. 663, 155 NE 516 [foll Shobe 
er bee 86 Ind. A. 732, 155 NE 


; a Petition for election see infra 


35. See statutory provisions. 


[a] Constitutionality of statute.— 
Rev. St. (1913) § 6971, as amended by 
TC 9U7)) 6 229 sand (Li: <Gar9)+ e743; 
is not unconstitutional because it does 
not provide a tribunal before whom a 
taxpayer can appear and object to 
the issuance of bonds. McCord vy. 
Marsh, 108 Nebr. 723, 189 NW 886. 


386. See statutory provisions. 
37. See statutory provisions. 


[a] Particular statutes.—(1) In 
Mississippi, under Hemingway Code § 
7357, a petition by a majority of the 
taxpayer electors is. required. Price 
v. Sims, 116 Miss. 687, 77 S 649. (2) 
In Nebraska, under Rev. St. (1913) § 
6971, as amended by L. (1917) c 29, 
and L. (1919) c 148, a petition signed 
by not less than fifty-one per cent of 
the qualified voters of the district is 
required. McCord v. Marsh, 108 Nebr. 
723, 189 NW 386. 


[b] Determining sufficiency of pe- 
tition.—In Nebraska, under Rev. St. 
(1913) § 6791, as amended by L. (1917) 
ec 129 and L. (1919) c 148, the board 
of education has power to appoint a 
committee to examine the petition and 
investigate the number of legal vot- 
ers in the district and_to make a re- 
port of its investigation so long as 
the final determination of the ulti- 
mate fact still remains with the board. 
McCord v. Marsh, 108 Nebr. 723, 189 
NW 386 (holding a finding of the 
board that the petition was signed by 
not less than fifty-one per cent of the 
legal voters sufficient). 


number of qualified persons,®? it becomes the ab- 
solute duty of the board to whom the petition is 
submitted to comply with the petition and issue the 
bonds*’ without any submission of the question to 
the electors of the district,?® under others, submis- 
sion of the question to the voters being required nev- 
The amount of bonds that are to be 
issued for the purposes set forth in the petition of 
the taxpayers is left by some statutes to a designated 
board for determination,*! in which case such board 
may determine upon an issue in a different amount 
than that set forth in the petition.*? 


Removing names from petition. 


Under some of 


38. Price v. Sims, 116 Miss. 687, 
77 S 649. 


_ [a] Statute applicable.—In Hem- 
ingway Code § 7357, making it the 
duty of supervisors to issue bonds 
for consolidated school districts on a 
petition of the majority of tax-payers, 
the provision that they shall be issued 
as provided in the chapter on munici- 
palities refers only to § 5975, which 
provides a complete scheme for issu- 
ance of bonds, and not to § 5978, which 
requires that the board shall publish 
notice of the proposal, so that when a 
petition under § 7357 contains a suffi- 
cient number of names, it is manda- 
tory upon the board to issue the 
bonds, and no election need be called. 
Price v. Sims, 116 Miss. 687, 77 S 649. 


39. McCord v. Marsh, 108 Nebr. 
723, 189 NW 886. 


Necessity for submission to voters 
generally see infra § 706. 


40. See statutory provisions; 
cases infra this note. 


[a] In Mississippi (1) L. (1918) ¢ 
172, authorizing any supervisor’s dis- 
trict or school district containing cer- 
tain area and having a certain as- 
sessed valuation to issue bonds, and 
L. (1918) ¢ 209, relating to elections, 
must be construed together, and, 
when so construed, require an election 
by the qualified voters as a prerequi- 
site to the issuance of school district 
bonds after submission of a petition 
for the issuance of bonds. Barrett v. 
Cedar Hills Cons. School Dist., 123 
Miss. 370, 85 S 125), (2) although 
prior to the enactment of such statute 
it was held that no submission of the 
question to the electors need be had 
under L. (1914) e¢ 197 where a major- 
ity of the electors had submitted a. 
petition for the issuance of bonds 
ve Ve. lms) LUG eis a Ge Tatas 


41. See statutory provisions.. 


Determination of amount of issue 
generally see supra § 704. 


Limitations on amount see supra §§ 
698, 699. 


42. Steen:v. Palm Beach County 
ah of Instruction, 80 Fla. 146, 85 § 


[a] Reason for rule.—In constru- 
ing Comp. L. (1914) § 416bb’ the court 
said: “It is not likely that each sign- 
er of the petition would have the 
facilities for knowing, or would be 
competent to decide if he knew, just 
what amount of money would be nec- 
essary for any or all of these pur- 
poses, and the statute vests in the 
Board of Public Instruction the pow- 
er to ascertain, and after ascertain- 
ing, to determine the amount of bonds 
required for the purposes set forth in 
the petition.” Steen vy. Palm Beach 


and 
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the statutes persons who have signed a petition for 
the issuance of bonds may, by signing a counter pe- 
tition, remove their names from the original peti- 


tion.*3 


Petition in opposition. 


ers in opposition to the issue.*# 


[§ 706] (5) Submission to Popular Vote*®—(a) 
Necessity and Propriety Generally. 


of any applicable 


County Bd. of Public Instruction, 80 
Fla. 146, 148, 85 S 684 


43. Price v. ae 116 Miss. 687, 
77S 649 (construing Hemingway Code 
S§ 7356; 735). 


44, See statutory provisions. 


[a] Sufficiency of petition.—A pe- 
tition requesting the submission to 
the voters for their rejection or ap- 
proval of the question of issuing 
bonds for the purpose of building a 
consolidated school, signed by twenty 
per cent of the qualified voters of the 
district, is insufficient, it not being a 
petition against the issuance of the 
bonds as required by the statute. 
Walton School v. Covington County, 
115 Miss. 117, 75 S 833 (petition for 
election see infra § 707). 


[b] Amendment of petition in op- 
position._-A__ petition for submission 
to the voters of the question of issu- 
ing bonds for a consolidated school 
could not be amended without the con- 
sent of the parties who signed it. 
Walton School v. Covington County, 
PPS MISS Ie 7.5) S. S38. 


45. Cross references: 

Change of site or location see supra 
§ 

Construction of school building see 
supra § 467 

Creation and alteration of districts 
see supra § 70. 

Indebtedness generally see supra §§ 
641-645 

Levy of taxes see infra § 754 et seq. 

Location of site see supra § 418. 

Municipal bonds see Municipal Corpo- 
rations §§ 4167-4188. 

Necessity for submission to electors 
on petition for bénd issue by major- 

- ity of electors see supra § 705 notes 
39, 40. 


46. See case infra this note. 


[a] Applicability of constitution- 
al provision.—There being no restric- 
tions on the issuance of bonds by a 
school district such as are contained 
in’ Const. art 8 98 7, and ,art 10 .§: 21; 
requiring the state, cities, and towns 
to submit to the voters questions as 
to creating and increasing debts 
thereof, the legislature has plenary 
power to authorize issuance of bonds 
by a school district for school pur- 

poses. Zeigler v. Thompson, 119 S, 
& 101, 111 SE 880. 


47. Powell v. Hargrove, 1386 S. C. 
345, 1384 SE 380; Zeigler v. Thomp- 
son, 119 S5, C. 101, 111 SE 880. 


Necessity for election where peti- 
tion for issue is signed by requisite 
number of taxpayers see supra § 705 
notes 39, 40. 


48. Zeigler v. Thompson, 119 S. C. 


Some statutes provide for 
the filing, within a specified number of days after 
the order for a bond issue, of a petition by taxpay- 


constitutional requirement,*® 
school districts or other local school organizations 
may be authorized by the legislatures to issue bonds 
without a submission of the question to popular 
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vote,#7 and such school organizations may do sv 
where no provision is made for such submission.** 
But in considering the necessity of a submission to, 


and an approval by, the electors of a proposition to 


In the absence 


101, 111 SE 880. 
49. See statutory provisions.. 


[a] Purposes for which submis- 
sion to voters unnecessary.—(1) The 
board of commissioners of Randolph 
County could issue bonds to buy land 
and build schools for school purposes 
without a submission of the question 
to the voters, under Pub. Local L. 
(1927) c¢ 231, as the. duty to provide 
public schools, under Const. art 9 §§ 
1-3, is mandatory. Julian v. Ward, 
198 N. C. 480, 152 SE 401. (2) A coun- 
ty has power to issue bonds for the 
erection and purchase of schoolhous- 
es, under Pub. L. (1927) c¢ 81 § 9, with- 
out a popular vote only where school- 
houses and necessary equipment for 
that purpose are required for the es- 
tablishment and maintenance of a six 
months’ school term provided for by 
the constitution. Hall v. Duplin 
County, LI oN AiG. Olgas coin voll. 
(3) Bonds for the erection and main- 
tenance of a school building could be 
issued by the commissioners of Wake 
County without a submission of the 
question to the voters because it con- 
stitutes a “necessary expense’’ within 
Const. art 9 §§ 1-38, and such author- 
ity is not taken away by Pub. Local 
Ly (1925) e 509: and County. Minance 
Act §§ 21, 43, because of Pub. Local 
Le (C1927) ¢ 276, amending Pub. I. 
(1924) (xtra Sess.) ec 120, authoriz- 
ing the commissioners to borrow mon- 
ey for the erection of school buildings, 
which was continued in force by 
County Finance Act § 439. Owens v. 
Wake County, 195 N. C. 132, 141 SE 
546. But see Ellis v. Oxford Graded 
School 156 9IN. (Cr 1079 72 SSL ott iCal 
graded school district could not issue 
bonds to erect a school building un- 
less their isSue was approved by a 
majority of the qualified voters, the 
erection of a school building not being 
a “necessary expense’ within Const. 
art 7§ 7). (4) A board of education 
may issue bonds without a submis- 
sion of the question to the voters of 
the district for the purpose of reliev- 
ing congestion in the existing school- 
houses in the case of emergency. 
Stinson v. Burlington Tp. Bd. of Edu- 
cation, 17 Oh. A. 437 (Gen. Code § 
7630—1). (5) Refunding bonds see 
infra notes 75-79. 


[b] Purposes for which voters may 
authorize bonds.—(1) Under the ex- 
press provisions of Acts (1909) e 12 
§ 154, as authorized by Const. art 7 
§ 3, adopted in 1908, the taxpaying 
voters of an independent school dis- 
trict may, by a majority vote, author- 
ize the issuance of school district 
bonds for building purposes, and at 
the same election authorize a main- 
tenance tax, the aggregate tax for 
both purposes not being in excess of 
fifty cents on the one hundred dollars 
valuation. Itasca Independent School 


issue school bonds, it should be borne in mind that 
many constitutional and statutory provisions requir- 
ing or dispensing with such submission and approv- 
al are applicable only to bonds issued for particular 
purposes,*® and that sometimes a statute bearing 
on the subject is applicable only to a particular 
school organization or class of organizations.°®° 
Where the electors have adopted a resolution at a 
district meeting, properly called, for the issuance of 
school bonds, there is 
tion again to the electors of the district.°4 Of 


no need to submit such ques- 


Dist. v. McElroy, 58 Tex. Civ. A. 642, 
124 SW 1011 [cert questions answered 
103--Lex, 64) 1235S Ww i174. 12)" Code 
of School L. § 145 (Acts [1919] p 288, 
Acts [1921] p 221) requires the sub- 
mission to the voters of the question 
of the issuance of bonds for building 
a schoolhouse. Fairburn School Dist. 
v. McLarin, 166 Ga. 867, 144 SE 765 
[aff 36 Ga. A. 92, 136 SE 107]. 


50. See statutory provisions. 


[a] Particular statutes.—(1) In 
Arkansas, under Acts (1925) p 879 § 
38, the board of directors of a rural 
special school district is empowered 
to issue bonds for a school building 
prior to the annual meeting of the 
district, without an election, such an 
election being necessary, however, if 
the bonds are not issued before the 
date of such meeting. Park v. Rural 
Special School Dist. No. 26, 173 Ark. 
514, 293 SW 1035. (2) Crawford & 
M. Dig. § 8837, requiring vote of 
electors for the issuance of bonds ap- 
plies only to rural special school dis- 
tricts and not to an urban special 
school district which derives author- 
ity to issue bonds from section 8984. 
Davis v. beg Uae 171 Ark. 385, 284 SW 
764. 


[b] Boara of education.—Under 
Local Acts (1899) No. 281, prescrib- 
ing the powers of the Muskegon 
board of education, §§ 16, 19, 24 of 
which give to such board the powers 
conferred upon school boards an'‘d vot- 
ers of school districts generally, and 
Comp. L. § 4717, as amended by Pub. 
Acts (1911) No. 12, authorizing school 
districts to borrow money, the board 
of education had the power, without 
a vote of the electors, to issue school 
district bonds for more than fifteen 
thousand dollars to build a_ school- 
house authorized by the voters. Mus- 
kegon Bad. of Education v. Smith, 183 
Mich. 428, 149 NW 978. 


51. See case infra this note. 


[a] Application of particular stat- 
utes.—Under St. (1923) § 67.05, pro- 
viding for the adoption of an “‘initial 
resolution” for a bond issue by a gov- 
erning board of the municipality, ‘“ex- 
cept where initial action has already 
been taken by electors under subdi- 


vision 2,’ electors of a common school 
district who adopted initial resolution 
without prior adoption by school 


board, under subdivision 2, were not 
required to vote thereon again at a 
special meeting under subdivision 6, 
providing for submission of the initial 
resolution to electors at special meet- 
ing for ratification or rejection, such 
statute being inapplicable where the 
initial resolution was adopted by 
electors themselves, in view of sSub- 
division 3. Van Brunt v. Colfax Joint 
School Dist., 185 Wis. 493, 201 NW 
755. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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course, before an election may be held for the issu- 
ance of bonds, it is necessary that there be a validly 
and completely organized school district,°* and that 
authority for the calling of an election exist.°* 
some jurisdictions, before the question of a bond 
issue may be submitted to the electors, it must ap- 
pear that the sum to be raised is necessary and can- 
not be obtained by a tax levy,°* although a record 
finding that such is the case is not essential;®> in 
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In 


proposition has 


others, that a provision be in existence for the levy 


52. Stephens v. Habersham County 
School Dist. No. 3, 154,Ga. 275, 114 
SE 197; Stephens v. Ball Ground 
School Dist., 153 Ga. 690, 113 SE 85; 
Marshall County v. Brown, 146 Miss. 
56, 111 S 831; Blue v. Vass Graded 
School Dist., 187 N. C. 431, 122 SEH 
19: 


{a] Location of schoolhouse.—In a 
proceeding under L. (1924) c¢ 283 § 100 
for the establishment of a consoli- 
dated school district, the location of 
a schoolhouse therein is required be- 
fore the holding of an election to is- 
sue bonds. Marshall County  v. 
Brown, 146 Miss. 56, 111 S 831. 


[b] District altered to decrease 
vote against issue—(1) That two 
school elections had resulted against 
local taxation, and that the majority 
of the voters of the territory cut off 
by the county board of education for 
the express purpose of decreasing the 
number of votes against an issuance 
of bon'ds were opposed to local taxa- 
tion, or that the board refused to cut 
off another portion containing tax- 
payers opposed to issuance of bonds 
and desiring to be cut off, did not in- 
validate the bond election. Stephens 
v. Ball Ground School Dist., 153 Ga. 
690, 113 SE 85. (2) That the county 
board of education, at the instance of 
district trustees and a building com- 
mittee, rearranged the district so as 
to cut off a sufficient number of voters 
who were against a bond issue, to se- 
cure an approval of the bond issue, 
was not a fraud on other residents 
and taxpayers, and did ‘not render the 
bond election void. Stephens  v. 
Habersham County School Dist. No. 3, 
154 Ga. 275, 114 SH 197 


{c] Enlarged school district.—An 
election under which a graded school 
district was enlarged being valid, be- 
cause all the provisions of Pub. L. 
(1923) c¢ 136, being a codification of 
the public school laws, were complied 
with, the proposed bond issue by the 
district as enlarged, approved by the 
voters of the enlarged district, is also 
valid. Blue -v. Vass Graded School 
Dist., 187 N. C. 431, 122 SH 19: 


[d] Establishment of boundaries. 
—Under a statute prohibiting issue 
of bonds until the boundaries of the 
district are established, the bounda- 
ries of a school district need not be 
established and monumented prior to 
the holding of an election or the sign- 
ing of bonds by the president of the 
school board. Klutts v. Jones, 20 N. 
M. 230, 148 P 494. 


{e] Entire parish in one school 
district.—The creation of a single 
school district embracing a whole 
parish not being unauthorized (see 
supra § 54 note 20), it is proper for 
an election to be called in such a dis- 
trict to authorize a bond issue under 
Const. (1921) art 14 § 14 paragraphs 
(a) and (b), Since such provisions re- 
late to school districts existing or 
thereafter created in accordance with 
existing laws or laws subsequently 
enacted. State v. Jefferson Parish 
School Bd., 152 La. 1008, 95 S 104. 


Power to alter or change boundaries 
of district see supra §§ 48-50. 


Sufficiency of petition for election 
signed before order of consolidation 
of districts formally entered see infra 
§ 707 note 90 [b]. 


53. Ga.—Houston v. Thomas, 
Ga. 67, 146 SE 908. 


Kan.—Wichita Bd. of Education v. 
Clapp, 102 Kan. 362, 169 P 1162. 


Mo.—Horsefall v. Salem _ School 
Dist., 143 Mo. A. 541, 128 SW 33. 


N. C.—Cumberland County v. Mc- 
Near, 186 N. C. 352, 119 SE 483; Story 
v. Alamance County, 184 N.C. 336, 114 
SE 493; Miller v. Duke School Dist. 
No. 1,184 N. Cy 197; 113°SH) 786. 


Okl.—Lowe v. Blaine County Cons. 
School Dist. No. 97, 79 Okl. 115, 191 P 
higiite 


[a] Statute effective after call but 
before election.—District bonds, au- 
thorized under Cons. St. §§ 5527, 5676, 
et seq at an election ordered before 
but held after such statute was su- 
perseded by Pub. L. (1923) e¢ 136, are 
valid. Cumberland County v. McNear, 
186 N. C. 352, 119 SE 483. ; 


[b] Authority held to exist.— 
Where the building which a school 
district owned would be sufficient for 
the accommodation of the lower 
grades, if provision were made else- 
where for the high school grades, the 
board of directors of the district could 
call an election to determine the ques- 
tion of issuing bonds to erect a high 
school building. Horsefall v. Salem 
School Dist., 143 Mo. A. 541, 128 SW 
Sos 


[ce] Particular organizations.—(1) 
An election relating to a bond issue 
for schoolhouses, as applied to a con- 
solidated school district, can be called 
only in a district having provision 
for a local school tax (Code of School 
L. § 148, as amended by L. (1921) p 
223, § 1). Houston v. Thomas, 168 
Ga. 67, 146 SE 908. (2) Every school 
district functioning by proper legis- 
lative authority and having a govern- 
ing body, whether by trustees, com- 
mittee, or otherwise, would properly 


168 


come within the privilege and power 


of holding an election on a specified 
bond issue. Miller v. Duke School 
Dist. No. 1, 184 N. C. 197, 113 SE 786. 


[d] Effect of subsequent enact- 
ment.—(1) Rev. L. (1910) § 7835, au- 
thorizing elections to vote bonds for 
school buildings, was not repealed by 
L. (1913) c¢ 219, merely because the 
latter does not specifically provide for 
the erection of schoolhouses in con- 
solidated districts. Lowe v. Blaine 
County Cons. School Dist. No. 97, 79 
Ol ele 5 el OE) ATS eeal2))e (Gen wast. 
(1915) § 9081, relating to elections to 
vote on school bonds, was repealed by 
L. (1917) e 268, relating to issuance 
of bonds by boards of education in 
cities of the first class preventing the 
eall of an election. Wichita Bd. of 
Education v. Clapp, 102 Kan. 362, 169 
5 24 a ay 

[e] Exclusiveness of statutory pro- 
visions.—-The powers conferred by 
Pub. L. (1920) (xtra Sess.) ¢ 87, pro- 
viding for the issuing of bonds in any 


| district in the state, and levying a tax 
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of a local school tax for the support of the schools 
of the district,°® it sometimes being required that 
a resolution of expediency be adopted by the board 
before an election can be called.®? 
ance of school bonds is authorized only when the 


Where the issu- 


been submitted to, and approved 


by, the voters of the school organization,®® such an 
issue, as a general rule, is valid only where it has 
been properly submitted to, and approved by, the 


to pay the same, are in addition to, 
and not in substitution of, powers as 
to levying taxes in districts including 
incorporated cities or towns, con- 
ferred by Consol. St. (1919) § 5528, 
and has not been repealed by Private 
L. (1921) (Extra Sess.) e 81, granting 
to the city of Burlington authority to 
raise and appropriate money for the 
same purpose for which bond issues 
are authorized by the act of 1920, so 
that a special bond election in such 
city could be ordered under the lat- 
ter act. Story v. Alamance County, 
184 N. C. 336, 114 SE 493. 


Board or officer empowered to call 
election see infra § 709. 


54 Pulliam v. Bardstown Graded 
Common School Dist., 216 Ky. 266, 287 
SW 735. 


[a] Presumptions.—W here the 
board of trustees called a school bond 
election under St. § 4477, as amended 
and reénacted by Acts (1922) ¢ 8, it 
will be presumed that the necessary 
facts to justify the election exist, 
since sworn officers are presumed to 
have performed their duty. Pulliam 
v. Bardstown Graded Common School 
Dist., 216 Ky. 266, 287 SW 735. 


55. Pulliam v. Bardstown Graded 
Common School Dist., supra. 


[a] Burden is on a taxpayer seek- 
ing to invalidate a school bond elec- 
tion to show that the sum to be raised 
was not necessary or that the neces- 
sary amount could be raised by a tax 
levy under an appropriate statute. 
Pulliam v. Bardstown Graded Com- 
Eee School Dist., 216 Ky. 266, 287 SW 

Bi s 


56. Houston vy. Thomas, 168 Ga. 
67, 146 SE 908; Morris v. Newton 
Graded School Dist. Bd., 184 N. C. 634, 
114 SE 621. 


{a] Thus a call for an election on 
the question of bond issue for a 
schoolhouse is void where there was 
no provision for the levy of a’ local 
school tax in the district at the time 
(Code of School L. § 148, as amended 
by LL: [1921] p 2238 § 1). Houston v2 
Thomas, 168 Ga. 67, 146 SE 908. 


[b] Sufficiency of tax.—An elec- 
tion under L. (1920) (Extra Sess.) ¢ 
87, to authorize issuance of bon‘ds for 
buildings and levy of a special tax ad 
valorem to pay the bonds is not in- 
valid because of the mere possibility, 
that as only a limited tax was levied, 
it might be insufficient, since such 
contingency might never occur. Mor- 
ris v. Newton Graded School Dist., 184 
N. C. 634, 114 SE 621. 


57. See statutory provisions; 
case infra this note. 


{a] Thus, under Gen. St. (1913) §§ 
1855, 1968, issuance of bonds by a 
school district must be initiated by 
the board, and a resolution of expedi- 
ency must be passed before a vote of 
the district, without which resolution 
the vote at a school meeting to issue 
bonds is ineffective. State v. Wright 
County Independent School Dist. No. 
16, 189 Minn. 94, 165 NW 880. 


58. See statutory provisions, 


and 
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voters or people of the district,®® by the required 
number of qualified voters giving their assent,®° to 
the proposition submitted in the required form,*? at 
a proper meeting or election,®* called upon a proper 
order,®* and by notice served in the prescribed form 
and manner,®* and conducted according to the re- 
quirements of the statute,°° and under some stat- 
utes upon the record thereof showing that all the 
statutory requirements have been complied with.®°® 
Bonds issued without such submission and vote are 
void®? even in the hand of a bona fide holder for 
value,®* for all persons dealing with school officials 
must take notice of the restrictions on their pow- 
The assent or approval of the electors is not 
considered to have been obtained unless there has 


ers 69 


59. Ariz.—Chenoweth v. Budge, 16 
Ariz. 422, 145 P 406. 


Cal.—Santa Ana High School Dist. 
v. Talbert, 19 Cal. A. 104, 124 P 872. 


Kan.—Topeka Bd. of Education v. 
Welch, 51 Kan. 792, 33 P 654. 


Ky.—Rogers v. Carlisle Graded 
School, 13 SW 587, 11 KyL 934. 


Man.—Molison v. Woodlands, 25 


Man. 634. 
Ont.—In re McCormick, 46 U. C. Q. 
OD. 


B 
60. Vote required see infra § 725. 
61. Proposal and ballot see infra § 
714, 
62. State v. Benton, 29 Nebr. 460, 


45 NW 794. 


[a] Regular election.—-Under Act 
March 31, 1887 § 28, the proposition 
of issuing bonds for the purpose of 
borrowing money thereon may be sub- 
mitted at a regular municipal election. 
State v. Benton, 29 Nebr. 460, 45 NW 
794. 


63. Call or order see infra § 709. 

64. Notice of election see infra § 
710. 

65. Conduct of election see infra §§ 
718-724. 

66. Peo. v: Boys, 326. I111.. 97, 157 


NE 37; Thornburg v. School Dist. No. 
8, 175 Mo. 12, 75 SW 81 (record held 
not to show authority in school board 
to issue bonds); Bauer v. School Dist. 
No. 127, 78 Mo. A: 442; Heard v. Cal- 
houn School Dist., 45 Mo. A. 660; 
Nichols v. Pierce County School Dist. 
No. 10, 39 Wash. 137, 81 P 325. 


[a] Amended record.—An election 
as to the issuance of bonds is not in- 
valid by reason of the record of the 
school board not showing that the pe- 
tition for the election was filed or that 
it was signed by the requisite number 
of voters, where the records have 
been amended to show such matters. 
Peo. v. Boys, 326 Ill. 97, 157 NE 
Bile 


{b] Sufficiency of record.—That 
the record does not show that the vote 
authorizing the issuance of the bonds 
was by ballot will not invalidate the 
bonds, where it appears that an elec- 
tion was had and the proposition was 
unanimously carried, since it must be 
assumed that the election was a legal 
one. Bauer v. School Dist. No. 127, 
78 Mo. A. 442. 


67. Park v. Rural Special School 
Dist. No. 26, 173 Ark. 514, 2983 SW 
1035; Robertson v. Rural Special 
School Dist. No. 9, 155 Ark. 161, 244 
SW 15; Rural Special School Dist. 
No. 30 v. Pine Bluff, 142 Ark. 279, 218 
SW 661; Ellis v. Oxford Graded 
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be directory.” 


tional limits.74 


School, 156 N. C. 10, 72 SE 2. 


68. Robertson v. Rural Special 
School Dist. No. 9, 155 Ark. 161, 244 
SW 15; Rural Special School Dist. No. 
30 v.. Pine Bluff, 142 Ark. 279, 218 SW 
661. 


69. Rural Special School Dist. No. 
30 v. Pine Bluff, supra. 


70. Ariz.—Howard v. 
Ariz, 563, 164 P 439. 


Ga.—Houston v. Thomas, 
67, 146 SE 908. 


Luke, 18 


168 Ga. 


Ida.—King v. Independent School 
Dist., 46 Ida. 800, 272 P 507. 

Mo.—Horsefall v. Salem School 
Dist., 143 Mo, A. 541, 128 SW 33 


(election valid). 


Nev.—McCulloch v. Bianchini, 
PiGhi. 


N. C.—Carr v. Little, 188 N. C. 100, 
423 SE 625. 


[a] Applicability of statute.—(1) 
A statute providing for an election 
relating to bonds for schoolhouses 
must be construed in connection with 
the statute referred to therein, and is 
required to be followed (Code of 
School L. § 143, as amended by L. 
(1921) p 223, § 13) Civ. Code (1910) $§ 
440-443). Houston v. Thomas, 168 
Ga. 67, 146 SE 908. (2) The expres- 
sion “as nearly aS may be” in a law 
regarding election for school district 
bonds contemplates only that the law 
governing election of school trustees 
shall apply only as deemed applicable. 
McCulloch v. Bianchini, (Nev.) 292 P 
617. 


71. Ark.—Howard v. Luke, 18 Ariz. 
563, 164 P 4389. 


Ida.—King v. Independent School 
Dist., 46 Ida. 800, 272 P 507. 


Iowa.—Taylor v. Brownfield, 41 
Iowa 264. 


Ky.—Leet v. Oldham County Bd. of 
Education, 198 Ky. 398, 248 SW 1018; 
Payne v. Providence Graded Common 
School Dist., 173 Ky. 753, 191 SW 477. 


Nebr.—Kockrow v. Whisenand, 88 
Nebr. 640, 180 NW 287. 


[a] Designation of name.—Where 
the name of a school district is given 
in a statute, and for many years 
thereafter, without obection by any 
person, it used a name in which the 
words in the statutory name are to 
some extent transposed, and adds a 
number for purposes of convenience, 
the variance will not invalidate a 
bond election held in such district 
where no harm resulted therefrom 
and no one was misled. Kockrow 
v. Whisenand, 88 Nebr. 640, 130 NW 
287. 


[b] 
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Time for division of district 


Refunding bonds. 
bonds outstanding, not constituting a new indebted- 
ness of the local school organization,*® may be is- 
sued without the assent of the electors,‘® statutes 
sometimes permitting such an issue for the funding 
of particular indebtedness.*? 
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been a substantial compliance with all the applica- 
ble requirements,’° but mere irregularities do not 
invalidate the election’! unless the result has been 
affected thereby,*? since after the election has been 
held, the statutes regulatory thereof are held to 


Failure to comply with statutory 


requirements of the election may be cured by ap- 
propriate acts of the legislature within constitu- 


An issue of bonds to refund 


However, where there 


and designation of polls.—That the 
school district was divided and the 
polling places designated several 
years before the election does not in- 
validate the election where the stat- 
utes have been substantially com- 
plied with (lL. [1921] c 215,§ 42, § 14, 
as amended by L. [1927] c 259, and § 
57, aS amended by L.. [1927] e¢ 121). 
King v. Independent School Dist., 46 
Ida. 800, 272 P 507. 


{c] Other illustrations.—(1i) That 
the officers appointed to conduct the 
election all voted in favor of the bond 
issue is no ground for invalidating it 
in the absence of a showing that the 
officers were guilty of fraud or un- 
fairness in the conduct of the election. 
Leet v. Oldham County Bd. of Educa- 
tion, 198 Ky. 398, 248 SW 1018. (2) 
And an election is not rendered void 
by the fact that the school wrongly 
intends to purchase a school site with 
the bond proceeds from one of their 
members (Payne v. Providence Grad- 
ed Common School Dist., 173 Ky. 753, 
191 SW 477), (3) nor by the fact that 
an ineligible site has been selected by 
the district (Taylor v. Brownfield, 41 
Iowa 264). 


For particular irregularities not af- 
fecting validity of election see passim 
infra §§ 707-728. 

72. King v. Independent 
Dist., 46 Ida. 800, 272 P 507. 


73. King v. Independent School 
Dist., supra. . 


74. Dove v. Kirkland, 92 S. C. 313, 
75 SE 503 (irregularities in the hold- 
ing of an election for issuance of 
bonds by a school district are cured 
by Acts [1912] p 1062, although not 
expressly mentioned therein). 


Ratification and estoppel as to bond 
issue see infra § 745. 


75. See supra § 700. 


76. State v. Davis, 116 Kan. 211, 
225 P 1064 (Rev. St. 10—116); Wilson 
v. Russellville Bd. of Education, 226 
Ky. 476, 11 SW (2d) 143; Hartsfield 
v. Craven County, 194 N. C. 358, 139 
SE 698; Miller v. School Dist. No. 3, 
5 Wyo. 217, 39 P 879. 


[a] Thus a bond issue by the 
board of commissioners for the pur- 
pose of funding the county’s school 
indebtedness which had been author- 
ized by the legislature, although not 
for a necessary purpose, within Const. 
art 7 § 7, was valid without submis- 
sion to the voters. Hartsfield v. Crav- 
en County, 194 N. C. 358, 139 SE 698. 


77. See statutory provisions; and 
case infra this note. 


[a] Validity of statute.—Consol. 
Public School L. §§ 266-270, author- 
izing counties to issue bonds to fund 


School 


For later cases; developments and changes in the law see Annotations, same title and section number, 
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are constitutional restrictions as to the maturity of 
bonds to be issued*® an issue of bonds to refund 
outstanding bonds or interest thereon because of 
the inability of the district to make payment of the 
earlier issue at maturity must be submitted to a 
vote of the electors like any other issue.*® 


Election after change of district. 
solidation of several districts into one®® or other 
enlargement of an existing district®! one election 
for the entire district is sufficient to authorize an 
issue of bonds by such consolidated or enlarged dis- 
trict,S? a separate vote in the component parts of 
the new district not being necessary.** 


[§ 707] (b) Conditions Precedent and Prerequi- 
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After the con- 


filed.°° 


sitesS+—aa. Petition or Application for Election. 


indebtedness created for the necessary 
expenses of conducting the six 
months’ school as required by Const. 
art 9 without approval of electorate, 
required by Const. art 7 § 7, is valid, 
as applied to an indebtedness for the 
erection of school buildings. Love- 
laceve- Pratt, £87 Ns 'C. 686, 1227S 
661. 


78. See constitutional provisions, 
79. See cases infra this note. 
{a] Reason for rule.—The refund- 


ing bonds would extend the maturity 
of the earlier bonds to a point beyond 
that permitted by the constitution. 
Davis vy. Dixons 9s) Mla.187, 0123) Svo36, 


[b] Illustration.—Under Const. art 
12 § 17, as amended in 1924, providing 
for the payment of district bonds 
within thirty years in annual install- 
ments, to commence within three 
years after date of issue, payment of 
interest provided on face of the bonds 
being an integral part of the debt can- 
not be deferred so as to commence 
more than three years after date, and 
hence the issuance of refunding bonds 
under Act (1927) ¢ 11855 to defer pay- 
ment of interest so that payment 
would not commence until more than 
three years after the issuance of the 
bonds would enable the district to ac- 
complish indirectly what the constitu- 
tion prohibits directly and is there- 
fore unauthorized. Davis v. Dixon, 98 
Mart 8i, L238, $2536; 


80. Consolidation of districts see 
supra § 96. 


81. Creation and alteration of dis- 
tricts see supra § 48 et seq. 


82. Buncombe County Bd. of Edu- 
cation v. Bray Bros. Co., 184 N. C. 484, 
115 SE 47; Heckert v. Aberdeen Grad- 
ed School Dist., 184 N. C. 475, 115 SH 
50. 


fa] Thus an election under which 
a graded school district was enlarged 
and bonds approved was valid where 
the voters of tax district and those of 
nonspecial tax district, both included 
in the consolidated district, were each 
not giveh an opportunity of voting 
separately upon the question of con- 
solidation and bond issue, but a ma- 
jority of the qualified voters in each 
district, counting the votes in each 
separately, voted in favor of both 
propositions. Heckert v. Aberdeen 
Graded School, 184 N. C. 475, 115 SH 
50. 


83. Buncombe County Bd. of Edu- 
cation v. Bray Bros. Co., 184 N. C. 484, 
115 SE 47; Heckert v. Aberdeen Grad- 
ed School Dist., 184 N. C. 475, 115 SE 
50; Causey v. Guilford County, 192 N. 
C. 298, 135 SE 40, - 


[a] District under county-wide 
plan.—An election to authorize a bond 


issue in a school district formed un- 
der a county-wide plan is valid al- 
though the vote outside the special 
charter district, which had ceased to 
exist, was not separately shown. 
Causey v. Guilford County, 192 N. C 
298, 135 SEH 40. 


84. Petition for election insuffi- 
cient as petition in opposition to bond 
issue see supra § 705 note 44. 


Petition or application for bond is- 
sue see supra § 705. 


85. See constitutional provisions. 


[a] Constitutional provisions not 
applicable to school districts do not 
invalidate statutes providing for elec- 
tions without a petition. Brownlee v. 
Brock, 107 S. @. 230, 92 SH 477 (Act 


Febr. 17, 1917, as to Anderson county: 


school bonds, does not violate Const. 
art.:2.§13) = Burriss v: Brock,;-95:S.. C. 
104, 79 SH 193 (Act Febr. 19, 1913 [28 
St. at L. p 355], amending Act Jan. 
5, 1895 [21 St. at L. p 921], by en- 
larging the Anderson school district, 
and authorizing the trustees thereof 
to hold an election on the question of 
issuing bonds, without a petition of 
a majority of freeholders, 

violate Const. art 2 § 13). 


86. See statutory provisions. 


[a] Particular board to whom pre- 
sented.—After a rural high school dis- 
trict has been organized by proceed- 
ine’ under. L: (1915) e@ 311) (Gen. St. 
[1915] § 9347 et seq), not ‘extending 
to the voting of construction bonds, an 
election on the issuing of construction 
bonds may be called by the district 
board on petition presented to it and 
not to the board of county commis- 
sioners. Reynolds v. Clark, 101 Kan. 
Zot, LOD, e860. 


87. Greeley County v. Davis, 99 
Kan. 1, 160 P 581; State v. Dawson 
County, 87 Mont. 122, 286 P 125; Al- 
len v. School Dist. Nos. 19 and 41, 89 
Nebr. 205, 130 NW 1050; Fullerton 
v. Lincoln School Dist., 41 Nebr. 593, 
59 NW 896. 


[a] Statute construed.—(1) Where 
Gen. St. (1909) §§ 7802, 7803 provides 
that upon presentation of a petition 
asking for an election on a proposed 
bond issue it shall be the duty of the 
board to call such an election, the 
presentation of the petition is a con- 
dition precedent to the calling of an 
election. Greeley County v. Davis, 99 
Tan tt LOO wipro ba eZ md en Evens, 
Codes .(1921) § 1252, read in connec- 
tion with L. (1929) ¢ 29,-authorizing 
the submission of a bond issue for 
high school purposes only on petition, 
the presentation of a proper petition 
is a condition precedent to the elec- 
tion. State v. Dawson County, 87 
Mont. 122,286 P 125. (3) ‘Comp. St. 
(1909) ¢ 79 subd 15 § 3 requires that, 


The constitutions®® 
jurisdictions provide for an election to be called 
by the school organization on the question of a bond 
issue on a petition or application submitted by a 
specified number or proportion of the electors, tax- 
payers, freeholders, or residents of the district to a 
designated board or officer,®® such petition or ap- 
plication being, under some of the statutes, consid- 
ered a condition precedent to the calling of the elec- 
tion,’? while under others it is merely one of the 
methods whereby such an election might be called.** 
Where an election upon a proper petition is declared 
void because of some defect in the proceedings, it is 
not necessary that a new petition be signed and 
Where a condition precedent to the elec- 


does not: 
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and statutes in some of the 


before an election is called on the 
question of issuing bonds of the 
school district, a petition must be 
filed with the school board suggesting 
the calling of such an election, and 
that bonds be issued for some or all 
of the purposes specified in the stat- 
ute. Allen v. School Dist. Nos, 19 and 
41, 89 Nebr. 205, 130 NW 1050. But 
see infra note 88 [a]. 


[b] In North Carolina an election 
on the question of a bond issue held 
under 3 Comp. St. 5639, involving the 
levy of a special tax, can only be call- 
ed upon a petition submitted by the 
electors. Young v. Rowan County, 
194 N.-Ca 771; 140 SE 740. But see in- 
fra note 88 [b]. 


[ec] Implied repeal of requirement. 
—Act Febr. 19, 1913 (28 St. at L. p 
355), authorizing the trustees of An- 
derson school district to hold an 
election on the question of issuing 
bonds and not requiring a petition of 
freeholders as a condition precedent, 
is inconsistent with, and impliedly 
repeals, Civ. Code (1912) § 17438, re- 
quiring such a petition. Burriss v. 
Brock, 95°S.'C. 1047 79 -SHeLo33 


88. Kockrow v. Whisenand, 
Nebr. 640, 1830 NW 287. 


[a] Thus a petition of the electors 
in a school district organized and pro- 
ceeding under Comp. St. (1909) e¢ 79 
subd 14 is not a prerequisite to the 
submission by the board of education 
to the voters thereof of a proposition 
to issue school bonds. Kockrow v. 
Whisenand, 88 Nebr. 640, 130 NW 287. 
But see supra note 87 [a] (8). 


{b] In North Carolina the provi- 
sion of 3 Comp. St. 5669 that the elec- 
tion shall be called and held under the 
same rules and regulations as provid- 
ed in Pub. L. (1923) sube 8 for local 
tax electors means that the election 
shall be authorized and conducted in 
accordance with the rules and regula- 
tions prescribed in sube 8, and does 
not include within its meaning the 
signing of a petition by the voters as 
required by 3 Comp. St. 5639. Young 
v. Rowan County, 194 N. C. 771, 140 
SE 740. But see supra note 87 [b]. 


[ec] Applicability of statute.—Rev. 
St. (1889) § 8008, which prohibits the 
calling of special school meetings by 
the directors unless requested by a 
petition signed by a majority of the 
qualified voters, does not apply to a 
special election called to authorize a 
bond issue for erecting and furnish- 
ing a schoolhouse, since § 7981, relat- 
ing to that subject, is complete in it- 
self and empowers the clerk to post 
notice of such election without any 
petition of the voters. Richardson v. 
McReynolds, 114 Mo. 641, 21 SW 901. 


89. Fisher v. Davis, 98 Kan. 696, 
158 P 1110. 


88 
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tion,®® the petition must comply substantially with 
all the statutory requirements in respect thereto,*? 
and an election called without such petition is void.°? 
The petition or application must be made and signed 
by the requisite number or proportion of the persons 
entitled by law to make it,®* the method of ascer- 
taining the number of qualified electors in the dis- 
trict for the purpose of determining the sufficiency 
of the petition with respect to the number of sign- 
ers thereof being sometimes fixed in the statutes,°* 
such statutes frequently leaving the determination 


{a] Thus, under Sess. L. (1915) c¢ 
311 § 2, a second election to vote bonds 
for the construction of a schoolhouse 
may be ordered, without a new peti- 
tion, when the first election was in- 
valid for insufficiency of notice. Fish- 
er v. Davis, 98 Kan. 696, 158 P 1110. 


Fropriety of second election see in- 
fra § 727. 


90. See supra note 87. 


91. Greeley County v. Davis, 99 
Kan. 1, 160 P 581; Wilson v. Bun- 
combe County, 183 N. C. 638, 112 SE 
418; Buncombe County v. Malone, 179 
N. C. 110, 101 SE 552. And see cases 
infra this section. 


[a] Petition is jurisdictional.—A 
petition for an election on the ques- 
tion of issuing school district bonds 
under 3 Comp. St. 5639 is jurisdiction- 
al, and the statutory requirements 
must be substantially complied with. 
Young v. Rowan County, 194 N. C. 771, 
140 SE 740; Wilson v. Buncombe 
County, 183 N. C. 638, 112 SE 418. 


[b] Sufficiency of petition.—A pe- 
tition for an election to authorize a 
bond issue by a proposed consolidated 
school district, the boundaries of 
which were fully known, duly signed 
by the required number of voters 
shortly before consolidation, and with 
such measure in view, and presented 
to the board of commissioners prop- 
erly approved by the board of educa- 
tion after consolidation, was a suffi- 
cient compliance with Pub. Local L. 
(1915) e 722, although the voters sign- 
ed before the order of consolidation 
was formally entered, such fact not 
being of the substance of the statuto- 
ry requirements. Wilson y. Bun- 
combe County, 183 N. C. 638, 112 SE 
418 (necessity for completed organiza- 
tion for election to be held see supra 
§ 706 note 52). 

92. Greeley County v. Davis, 99 
Kam tb, 160 P S81; .-Allen wv.> School 
Dist. Nos. 19 and 41, 89 Nebr. 205, 130 
NW 1050. 


93. Ga.—Houston v. Thomas, 168 
Ga. 67, 146 SE 908. 


Kan.—Greeley County v. Davis, 99 
Kan. 1, 160 P 581. 


Minn.—Sorenson vy. Otter Tail Coun- 
ty School Dist. No. 28, 122 Minn. 59, 
141 NW 1105. 


Nebr.—State v. March, 108 Nebr. 
749, 189 NW 283; Fullerton v. Lincoln 
School Dist., 41 Nebr. 593, 59 NW 896. 


Okl.—Koch v. Harris, 117 Okl. 172, 
245 P 848. 


S. C.—McColl v. Marlboro Graded 
School Dist. No. 10, 148 S. C. 120, 141 
SE 265. 

[a] Registered voters.—(1) Under 
Code of School L. § 143 (L. [1919] p 
345), as amended by L. (1921) p 223 
§ 1, one fourth of the registered qual- 
ified voters of the district must sign 
the petition for an election to deter- 
mine the question of a bond issue for 
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is presented.°° 


district.°7 


schoolhouses. Houston v. Thomas, 168 
Ga. 67, 146 SE 908. (2) Under Gen. 
St. (1909) §§ 7802, 7803, a petition of 
twenty-five per cent of the legal vot- 
ers of a county for an election on a 
proposed bond issue to build a coun- 
ty high school is required. Greeley 
County v. Davis, 99 Kan. 1, 160 P 581. 


[b] Members of school board as 
signers.—A member of a school board 
has not, by reason of his official posi- 
tion, such personal or pecuniary in- 
terest as incapacitates him to bé a le- 
gal signer of a petition for a school 
district bond election. Sorenson v. 
Otter Tail County School Dist. No. 28, 
122 Minn. 59, 141 NW 1105. 


[c] Election under statute not re- 
quiring petition.—A petition for a 
special election for issuing bonds for 
school buildings and sites is sufficient, 
although not signed by twenty-five 
qualified voters, where the election is 
held under a statute not making a pe- 
tition of the voters a condition preced- 
ent to the calling of an election. 
Young v. Rowan County, 194 N.C. 771, 
140 SE 740. See supra note 88. 


[ad] White and colored voters.— 
(1) A petition for an election to au- 
thorize bonds in a district maintaining 
separate schools must be signed by 
one third of the qualified electors, in- 
cluding both white and colored elec- 
tors (Const: -arvelrs WSrtoe elmo one 
219, amending Rev. L. [1910] § 7899; 
RGN. Clee! LLOROT VM Soe Ts 3622 [Compeust. 
(1921). § 10283]). © Koch v; Harris, 117 
Okl. 172, 245 P 848. (2) A school dis- 
trict bond election, held pursuant to a 
petition not signed by one third the 
total number of colored and white 
qualified electors residing in the dis- 
trict, is void. Koch v. Harris, supra. 


[e] Provisions applicable.—(1) L. 
(1921) c¢ 66 § 4, amending Rev. St. 
(1913) § 6801, relating to bond issue 
elections called by a two-thirds vote 
of the district, impliedly repeals Rev. 
St. (1913) § 448, as amended by L. 
(1917) e 9, and section 449 providing 
for an election to be called only on a 
petition signed by one-third of the 
qualified voters of the district, and re- 
quiring a two-thirds vote of the elec- 
tors, the two statutes being in direct 


conflict. State v. March, 108 Nebr. 
749, 189 NW 283. (2) The amendment 
to Const. art 10 -§ 5 requiring the 


submission of additional school bond 
indebtedness to the electors does not 
require the petition for the election 
to be signed by a majority of the free- 
holders as required by Const. art 8 § 
7, and art 2 § 13 of municipal bonded 
indebtedness, signing by one-third of 
the freeholders being sufficient under 
the school bond law (Civ. Code [1922] 
§ 2606). McColl v. Marlboro Graded 
School Dist. No. 10, 143 S. C. 120, 141 
SE 265. ‘ 


94. See statutory provisions; and 
cases infra this note. 

[a] Statutory method is exclusive, 
not cumulative. Loftis v. Beckham 
County School Dist. No. 52, 144 Okl. 


[§ 707 


of such question to the board to which the petition 
Where the petition has been signed 
by the requisite number of qualified persons, the 
election is not rendered invalid because some of the 
signers in excess of the requisite number are found 
to be disqualified,®® nor because many of the peti- 
tioners signed at the request of the trustees of the 
The petition in stating the purpose for 
which the election is to be called must state only 
such purposes as are provided for in the statute pur- 
suant to which the petition is made;°® yet, that the 
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[b] Thus a petition calling for an 
election based on an enumeration of 
the qualified electors made in the 
school is not in compliance with 
Comp. St. (1921) § 10283 and its re- 
lated § 9645 and §§ 9660-9681, provid- 
ing the method of ascertaining the 
one third required, and therefore in- 
sufficient. Loftis v. Beckham County 
School Dist. No. 52, 144 Okl. 281, 290 
12 lg lake 


95. See statutory provisions; and 
cases infra this note. 
[a] Basis for determination.— 


School directors’ determination that 
the petition for an election on a bond 
issue is signed by sufficient electors 
need not be based on a record of the 
electors of the district which they 
must keep. Mershon y. Olin Cons. 
School Dist., 204 lowa 221, 215 NW 
235 (where minutes of meeting are 
not assailed). 


[b] Presumptions as to sufficiency 
of petition.— Where the resolution of 
a board of education recited that a pe- 
tition presented for the holding of an 
election under Pub. Local L. (1915) ¢ 
722, for issuance of school bonds, was 
signed by more than twenty-five per 
cent of the voters in the district, and 
a Similar resolution of the board of 
commissioners, were in due form, the 
resolutions were prima facie correct, 
and, in the absence of allegations 
tending to impeach their validity, evi- 
dence as to how the two boards ar- 
rived at their conclusions was not ad- 
missible, in a suit to test the validity 
of the bonds. Waters v. Buncombe 
County, 186 N. C. 719, 120 SE 450. 


[ec] Conclusiveness of determina- 
tion—Where such an election has 
been held the court may, in an action 
to restrain an issuance of bonds, re- 
view the sufficiency of the petition and 
the qualifications of the petitioners 
requesting such election. Fullerton 
v. Lincoln School Dist., 41 Nebr. 593, 
59 NW 896. 


96. Sorenson v. Otter Tail County 
School Dist. No. 28, 122 Minn. 59, 141 
NW 1105. 


[a] Thus that two of the signers 
of a petition for a school district bond 
election are disqualified will not in- 
validate the proceedings, where the 
petition is signed by ten qualified pe- 
titioners, as required by L. 1907) e 
122 § 4 (Rev. L. Suppl. [1909] § 789— 
5). Sorenson v. Otter Tail County 
School Dist. No. 28, 122 Minn. 59, 141 
NW 1105. 


97. Stephens v. Ball Ground School 
Dist., 153 Ga. 690,113 SH 85. 


98. Brice v. McDow, 116 S. C. 324, 
108 SE 84. 


{a] Sufficiency of petition.—A pe- 
tition for an election on the question 
of issuing bonds is proper where it 
was stated therein that the bonds were 
to be used for the purpose of erecting 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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petition for the election states as one of the pur- 
poses of the proposed bonds matters not authorized 
by the statute does not invalidate the election or 


the bonds issued thereunder.?® <A 


that the bonds to be issued would bear interest “not 
six per cent per annum is not defective 
so as to void the election where the statute fixes the 
That the petition for 
an election to determine whether bonds should be is- 
sued by an enlarged school district was signed be- 
fore such disteiets was created is iramBberial where 


exceeding” 


interest rate at six per cent.1 


the petition was not presented to 


officer until after the new district was created.? 
[§ 708] bb. Survey and Plat of District. 


buildings, repairing, altering, and 
equipping old buildings for school 
purposes, under Civ. Code (1912) § 


1743, and Const. art 8 § 7, as amended 
in 1914,-such statute permitting the 
use of the bond proceeds for the erec- 
tion of buildings, equipment, and 
maintenance thereof and paying in- 
debtedness. Brice v. McDow, 116 S. 
C. 324, 108 SE 84 (purposes for which 
bonds may be issued see supra § 696). 


99. Buncombe County v. Malone, 
IGN. C.1110, 101-S552. 


[a] Reason for rule.—A petition 
for election in school tax district to 
authorize issue of bonds for erection 
of school building under Pub. Loc. L. 
(1915) ec 722, stating the purpose 
thereof to be for “erecting a new 
building in said district and equipping 
the same and the purchasing of school 
grounds,” and containing reference to 
Such statute, did not invalidate elec- 
tion or bond issue, notwithstanding 
failure of the statute to authorize is- 
suance of bonds for equipment, since 
the term “equipment,” if a substantial 
departure from purposes contemplat- 
ed and provided for in the statute, 
should be regarded as surplusage. 
Buncombe County v. Malone, 179 N. C. 
110, 101 SE 552. 


1. Bloodworth v. Rhea, (Tex. Civ. 
A.) 280 SW 1070. 


2. Woods v. Eberling, 
A.) 169 SW 932. 


Creation of districts see supra § 48 
et set. 


Necessity for completed organiza- 
tion for bond election see supra § 706 
note 52. 


3. See statutory provisions. 


4 McColl v. Marlboro Graded 
School Dist. No. 10, 143 S. C. 120, 141 
SE 265; Black v. Stokes, 139 S. C. 381, 
137 SE 698; Patterson v. Peeples, (S. 
C.) 80°SE 705;. McLaurin v. Tatum, 
85 S. C. 444, 67 SE 560. But see Brice 
v. McDow, 116 S. C. 324, 108 SH 84 
(a plat is not required to be filed in 
the office of the clerk of court where 
the limits of the school district are 
well-known as well as its Shape and 
dimensions, and a plat is on record in 
the office of the county superintend- 


(Tex. Civ. 


_ent of education). 


[a] Sufficiency of plat.—(1) The 
filing of a plat of a newly consolidat- 
ed district, made by a competent sur- 
veyor from an old plat based upon an 
actual survey and filed during the 
consolidation is sufficient for a bond 
election (Civ. Code [1922] § 2606, as 
amended by Acts [1923] p 152). 
Black v. Stokes, 139 S. C. 381, 137 SE 
698. (2) Act Febr. 19, 1907 (25 St. 
at L. p 522), authorizing the submis- 
sion to vote of the question of the 
issuance of bonds by a school district, 
and providing that before any elec- 


[56 C. J.—38] 


SCHOOLS AND SCHOOL DISTRICTS 


petition stating 


to comply with 


the appropriate quirements.” 


By 


tion the trustees of the district must 
have a-survey and plat thereof made, 
requires an actual survey of the dis- 
trict and a plat made therefrom before 
an election can be held, and the act 
of the trustees in merely adopting one 
of the two conflicting plats which had 
been made some years previous is not 
sufficient. McLaurin v. Tatum, 85 S. 
C. 444, 67 SE 560. (3) A recorded 
school district plat reciting that an 
actual survey was made is sufficient, 
where the territory was clearly de- 
fined by statute and not subsequently 
changed. McColl v. Marlboro Graded 
School Dist. No. 10, 143 S. C. 120, 141 
SE 265. 


[b] Time for survey and plat.— 
An election on the question of issu- 
ing bonds for the purchase of land for 
a school building was not void be- 
cause the survey and plat were made 
and filed eight months before the elec- 
tion, where such survey was made 
with a view to such election and as a 
part of the proceeding. Patterson v. 
Peeples, (S. C.) 80 SE 705. 


5. Brice v. McDow, 116 S. C. 324, 
108 SE 84; Dove v. Kirkland, 92 S. C. 
313, 75 SE 503 (constitution has no 
provision requiring survey and plat). 


[a] Particular statutes.—If sur- 
veying a school district and filing a 
plat thereof is, under Acts (1907) p. 
522, a condition precedent to holding 
an election for the issuance of bonds, 
omission thereof, being a thing the 
legislature could have previously au- 
thorized, is cured by Acts (1912) p 
1062, validating the election. Dove v. 
Kirkland, 92 S. C. 313, 75 SE 503. 


6. At elections generally see Elec- 
tions §§ 76-89. 


Municipal bond elections see Mu- 
nicipal Corporations § 4170.> 


7. Greeley County v. Davis, 99 Kan. 
1,-160 P 581; Boutwell v. Jasper 
County, 128 Miss. 337, 91 S 12; Ros- 
well Bd. of Education v. Citizens’ Nat. 
Banle pou Ne Min 20 bee coin en dolor 


[a] Statute applicable.—(1) The 
authority of the county commission- 
ers to call an election to vote bonds 
for a county high school is governed 
by Gen. St. (1909) §§ 7784-7789, which 
deals with that particular subject, 
and not by § 2078, conferring pow- 
er to determine the necessity for 
county buildings and to call an elec- 
tion to vote bonds therefor. Greeley 
County v. Davis, 99 Kan. 1, 160 P 581. 
(2) "Under Code (1915) § 4902, the 
election should be called in the same 
manner as elections for the election 
of school officials in ‘so far as the 
procedure is applicable. Roswell Bd. 
of Education v. Citizens’ Nat. Bank, 
230Ne Mi 205, 16% BP 715. 


8 Ga.—Houston v. Thomas, 168 
Ga. 67, 146 SE 908; Sheffield v. Pat- 
mos School Dist., 157 Ga. 660, 122 SE 
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statute in some jurisdictions the making of a survey 
and the filing of a plat of the district made by a 
competent surveyor is required before a bond elec- 
tion may be held,* and all statutory provisions in 
regard to such plat must be complied with.* Failure 


such requirements may be cured, 


however, by an appropriate validating act within 
constitutional limits.® 


[§ 709] cc. Order or Call for Election.® 
der or eall for an election on the question of issu- 
ing school bonds must comply with statutory re- 
It is necessary that it be called by 
the proper officer or board® in the mode prescribed 


The or- 


Os Jennings v. New Bronwood 
School Dist., 156 Ga. 15, 118 SE 560. 


eieouisom v. Slater, 202 Ill. A. 


Kan.—Stewart v. Gish, 109 Kan. 


206, 198 P 259. 


Ky.—Booth v. Owensboro Bd. of 
Education, 191 Ky. 147, 229 SW 84. 


Mich.—Connine v. Smith, 190 Mich. 
631, 157 NW 450. 


N. M.—Barry v. Clovis Bd. of Edu- 
cation, 23 N. M. 465, 169 P 314. 


N. C.—Hammond v. McRae, 182 N. 
C. 747, 110 SE 102. 


S. C.—Brice v. McDow, 116 S. C. 
324, 108 SE 84 


Tex.—Hall v. aration. (Civ. A.) 160 
SW 978; Ardrey v. Zang, 60 Tex. Civ. 
A. 295, 127 SW 1114; Itasca Independ- 
ent School Dist. v. McElroy, 58 Tex 
Civ. A. 642, 124 SW 1001 [cert ques- 
ro answered 103 Tex. 64, 123 SW 

er 


[a] Thus the call for an election 
to be held after the creation of a ru- 
ral high school district to vote on is- 
suing its bonds to erect a building is 
required to be made by the board of 
such district, and such an election 
held on call of the county commis- 
sioners is a nullity, in view of L. 
(1917) c 284 § 5. Stewart v. Gish, 109 
Kan. 206, 198 P 259. 


[b] Board of trustees.—Houston 
v. Thomas, 168 Ga. 67, 146 SE 908 
(under Code of School L. § 143 [L. 
(1919) p 345] as amended by L. (1921) 
p 223 § 1); Jennings v. New Bron- 
wood School Dist., 156 Ga. 15, 118 SE 
560 (under L. [1919] p 345 § 148, as 
amended by L. [1921] p 221). 


{c] Directors.—Routson y. Slater, 
202 Ill. A. 487. 


[ad] Effect of statute conferring 
power on increased board.—Under L. 
(1920) c 538, increasing the member- 
ship of the board of education of a 
city in the third class and authoriz- 
ing the board of education of such a 
city to call an election on the ques- 
tion of a bond issue, the board of ed- 
ucation in existence at time of the 
enactment of such statute had au- 
thority, subsequent to its enactment 
and prior to election of another board 
at the following November election, 
to call an election for the approval of 
a bond issue, although, under St. §§ 
3462-3480, it had no such authority 
prior to enactment of the act of 1920. 
Booth v. Owensboro Board of Educa- 
tion, 191 Ky. 147, 229 SW 84. 


{e] Initiative of board of educa- 
tion.— (1) Under Pub. Acts (1909) 
No. 117 § 11 subd 2, amended as to 
other sections by Pub. Acts (ace yi ta E)) 
No. 148, the board of education of a 
district is authorized to call the spe- 
cial meeting upon its own initiative, 
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by law,° 
sufficient meeting thereof.'° 


the election.11 


without any petition of the electors. 
‘Connine v. Smith, 190 Mich. 631, 157 
NW 450. (2) Petition of electors see 
supra § 707. (3) The Dallas city char- 
ter, providing that any proposition to 
issue bonds shall be submitted to a 
vote of the people, and giving the 
board of education power over the ex- 
penditure of moneys for the benefit of 
the schools, subject to a veto power 
by the board of commissioners, etc., 
gives the board of commissioners 
alone the power to determine the ad- 
visability of the issuance of bonds 
for school purposes, and then only 
after the proposition has been ap- 
proved by the voters at an election so 
that the board of education has no 
controlling power to initiate or sub- 
mit to the people the question of the 
issuance of bonds for any purpose. 
Ardrey v. Zang, 60 Tex. Civ. A. 295, 
127 SW 1114. 


{f{] City council and mayor.—Mu- 
nicipal school district bonds, author- 
ized at a special election called and 
conducted by the board of educa- 
tion, instead of by the city council 
and mayor as provided by statute, are 
invalid. Barry v. Clovis Bd. of Edu- 
cation, 23 N. M. 465, 169 P 314. 


[g] Common school and independ- 
ent school districts.—In Texas in 
eommon school districts elections, to 
determine the questions of issuing 
bonds and special taxation, are or- 
dered by the county judge, while in 
independent school districts, such 
elections should be ordered by the 
school trustees. Itasca Independent 
School Dist. v. McElroy, 58 Tex. Civ. 
A. 642, 124 SW 1011 [cert questions 
answered 103 Tex. 64, 123 SW 117]. 


[h] Statute apPlicable.—A school 
bond election is governed by the spe- 
cial act March 16, 1909, enacted after 
the general law on such subject Rev. 
St. (1911) art 2856, adopted Febr. 18, 
1909, so that the election may be 
called by the board of trustees of the 
district and not by the county judge 
or the supervisor of schools. Hall v. 
Trotter, (Tex. Civ. A.) 160 SW 978. 


{iJ Town council.—Inasmuch as 
the town of York is a municipality, 
and the limits of Yorkville school 
district are coincident, an election to 
determine whether or not the school 
district should issue bonds, declared 
by the town council at the request 
of the board of trustees of the school 
district, upon petition, was not in vi- 
olation of Civ. Code (1912) § 17438, re- 
quiring that an election be held by 
the board of trustees. Brice v. Mc- 
Dow, 116 S. C. 324, 108 SH 84. 


[i] De facto officers.—(1) Where 
school trustees are de facto trustees, 
whether formally elected or not, their 
acts in calling an election for the 
issuance of school bonds under Code 
of School L. § 148, created by Acts 
(1919) pp 288-345, could not be col- 
laterally attacked on account of the 
manner of their selection. Sheffield 
v. Patmos School Dist., 157 Ga. 660, 
122 SE 57. (2) Collateral attack on 
acts of de facto officers generally see 
supra § 184 note 76. 


{k] Town OoOfficers.—The legisla- 


and: where by a board, at a proper and 
If the officers calling 
the election have power to do so under any statute, 
the fact that in ealling the election they proceed 
under an inapplicable statute does not invalidate 
Of course the purpose for which the 
proposed bonds are to be issued, as stated in the 
order or call, must be for a purpose authorized by 
law,+? and where so set forth, the order or eall de- 
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ture, which created the school district 
composed of a town and adjacent ter- 
ritory, has the authority to provide 
that the municipal authorities of such 
town within the district have power 
to order an election on the petition 
of the school authorities of the dis- 
trict. Hammond vy. McRae, 182 N. C. 
747, 110 SE 102. 


9. Houston v. Thomas, 168 Ga. 67, 
146 SE 908; Routson v. Slater, 202 
Ill. A. 487; Roswell Bd. of Education 
v. Citizens’ Nat. Bank, 23 N. M. 205, 
LGM) Wee TLS: 


[a] Applicable statute.—Roswell 
Bd. of Education v. Citizens’ Nat. 
Bank, 23 N. M. 205, 167 P 715. 


[b] Sufficiency of call or order.— 
A call for an election on bonds for 
schoolhouses is not void for failure to 
conform to the statute, as to manner 
for calling the election (School L. § 
143, as amended by L. [1921] p 223 § 
1). Houston vy. Thomas, 168 Ga. 67, 
146 SE 908. 


[c] Proof of proper order.—Recit- 
als in the posted notices of an elec- 
tion reading “by order of the board 
of directors of the said district,” is 
not acceptable as proof that an elec- 
tion had been properly ordered by the 


board. Routson vy. Slater, 202 Ill. A. 
487. 

10. Iowa.—Mershon vy. Olin Cons. 
School Dist., 204 Iowa 221, 215 NW 
235. 


Ky.—Clark v. Dawson Springs 
Graded School Dist., 164 Ky. 210, 175 
SW 359, 


Mo.—Beauchamp Vv. Livingston 
County Cons. School Dist. No. 4, 297 
Mo. 64, 247 SW 1004. 


Nebr.—Kockrow v. Whisenand, 88 
Nebr. 640, 130 NW 287. 


ron C.—Patterson v. Peeples, 80 SE 


[a] Special meeting.—An election 
on the question of the issuance of 
bonds by a graded common school dis- 
trict is properly called at a special 
meeting of the board of trustees, 
since without statutory restrictions, 
the board could do anything at a spe- 
cial meeting that it could do at a 
regular meeting. Clark v. Dawson 
Springs Graded School Dist., 164 Ky. 
210, 175 SW > 359. 


[b] Proof of meeting.—A conten- 
tion that the submission to the voters 
of a proposition of the issuance of 
bonds by a school district was not 
ordered at a meeting of the board of 
directors is unavailing, against un- 
contradicted evidence that it was or- 
dered at such a meeting, which was 
attended by all the members, save 
one, who was duly notified, but una- 
ble, because of sickness, to attend. 
Beauchamp v. Livingston County 
Cons. School Dist. No. 4, 297 Mo. 64, 
247 SW 1004. 


[ec] Notice of meeting.—(1) An 
oral notice to a school director of a 
special meeting of the board to call 
an election on bond issue is sufficient 
(Code [1924] §§ 4221, 4855). Mer- 
shon v. Olin Cons. School Dist., 204 


[§ 709 


fines and limits the purposes for which the bonds 
may be issued, 
Sometimes it is required that the election be called 
pursuant to formal written resolution of the board.** 
No technical construction of the order or call or 
resolution for an election should be indulged in to 
defeat it,t° and a substantial compliance with the 
terms of the statute being sufficient,1® mere clerical 
errors in the order, call, or resolution are 1mma- 


when approved by the voters.** 


Iowa 221, 215 NW 235. (2) Such no- 
tice is sufficient, where given by the 
secretary at the direction of the pres- 
ident (Code [1924] § 4355). .Mershon 
v. Olin Cons. School Dist., supra. 


[ad] Vote required.—(1) The re- 
fusal of one of the three trustees to 
Sign the order authorizing the elec- 
tion did not render it void as a ma- 
jority may act. Patterson v. Peeples, 
(S. C.) 80 SE 705. (2) In Nebraska 
on a school district organized and op- 
erating under Comp. St. (1909) ¢ 79 
subd 14 an election may be called 
on a vote of two thirds of the mem- 
bers of the board of education of such 
district. Kockrow v. Whisenand, 88 
Nebr. 640, 130 NW 287. 


11. Klutts v. Jones, 20 N. M. 230, 
148 P 494. 


[a] Illustration.—Where the coun- 
ty superintendent, under L. (1899) ¢ 
46, ordered school district directors 
to hold a building bond election, the 
fact that such statute did not apply 
did not invalidate the election, where 
the directors had the power to call an 
election under Comp. L. (1897) § 1542. 


ae v. Jones, 20 N. M. 230, 148 P 
12. Santa Ana High School Dist. 


v. Talbert, 19 Cal. A. 104, 124 P 872. 


[a] Validity of purpose.—After 
reciting the purposes for the pro- 
posed issue, which purposes are with- 
in those permitted by the statute, the 
addition of the clause ‘“‘and afford bet- 
ter facilities for educating the school 
children within” the district does not 
add a purpose not permitted by the 
statute, but merely indicates the ob- 
ject of the preceding expressed pur- 
poses, so that bonds issued pursuant 
to the election are valid. Santa Ana 
High School Dist. v. Talbert, 19 Cal. 
A. 104, 124 P 872. 


Purposes for which bonds may be 
issued see supra §§ 696, 697. 


13. Santa Ana School Dist. v. Tal- 
bert, 19 Cal. A. 104, 124 P 872. 


Operation and effect of election see 
infra § 729 


14 Bradford | v. 
School Bd., 154 La. 242, 97 S 430. 


[a] Evidence sufficient to show 
that district bond election was or- 
dered by written resolution, and not 
by mere oral motion. Bradford v. 
Grant Parish School Bd., 154 La. 242, 
97 S 4380. 


15. Beauchamp v. Livingston Coun- 
ty Cons. School Dist. No. 4, 297 Mo. 
64, 247 SW 1004. 


16. Parks v. West, (Civ. A.) 108 
SW 466 [rev on other grounds 102 
Tex. 11, 111 SW 726, 113 SW 529]. 


[a] Use of word “bond” instead of 
“coupon bond.”—The use of the word 
“bond” instead of “‘coupon bond,” in 
an order for an election to determine 
whether bonds shall be issued for 
school purposes, does not invalidate 
the election, as an issuance of bonds 
providing for the payment of interest 
on their face is in substantial com- 


Grant Parish 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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terial.17 The order or call is sometimes required to 
designate the place where the election is to be held,'® 
but it need not specify the rate of taxation that 
would be imposed in the event the proposition sub- 
mitted should carry.1® Although the eall or order 
for a bond election must ordinarily state the amount 
of the bonds to be issued?® at an amount not ex- 
ceeding any constitutional or statutory limitations 
thereon,” yet the election is not made invalid by 
a failure of the eall to designate the limit of the 
bonds to be issued if such can be determined;?? nor 
does the fact that the order for the election calls 
for an issue of bonds in an amount in excess of the 
hmitations fixed by statute invalidate the election 
so as to prevent the issuance of bonds within such 
limits.?* In the absence of statutory requirement 
therefor, the order or call for the election need not 
set forth the rate of interest to be paid on the bond 
issue.24 And where the statutes fix the length of 
time that bonds may run,?* and the rate of interest 
that may be paid thereon,?® the election is not in- 
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validated by a failure of the order for the election 
to set forth such matters.27 Similarly an order for 
an election is not defective in stating that the bonds 
to be issued would bear interest ‘‘not exceeding” 
six per cent per annum where the statute fixes the 
interest rate at six per cent.28 Where an election 
is called on the question of issuing bonds to raise 
funds for the improvement of both white and colored 
schools of a district, the election is not void because 
the call fails to provide a ratio of distribution of 
the funds to be acquired from a sale of the bonds: 
between the white and colored schools of the dis- 
trict.2® And where an election is called on a bond 
issue to raise funds for the benefit of the white 
schools of the district, that the call does not so state 
does not render the election invalid.2° Where the 
determination of the question of holding a bond 
election is placed by the statutes in a particular 
board or officer, while the act of calling such an elee- 
tion is given to another,*! the latter’s duty is man- 


pliance with a statute, providing that 
the trustees shall have power to is- 
sue “coupon bonds.” Parks v. West, 
(Civ. A.) 108 SW 466 [rev on other 


grounds 102 Tex. 11, 111 SW 726, 
173 SW 529]. 
7.) bradtora .- vy. “Grant, ‘Parish 


School Bd., 154 La. 242, 97 S 430. 


[a] Thus under Act No. 46 (1921) 
§§ 4, 16, relative to bond elections, it 
was immaterial that the resolution of 
the school board calling the election 
contained clerical error as to the form 
of the ballot which was correct in 
the minutes, as details of ballot need 
not be included in the resolution. 
Bradford v. Grant Parish School Bd., 
154 La. 242, 97 S 430. 


18. Beauchamp v. Livingston Coun- 
ty Cons. School Dist. No. 4, 297 Mo. 
64, 247 SW 1004; Martin y. Bennett, 
139 Mo. A. 237, 122 SW 779. 


[a] Sufficiency of designation.— 
(1) Considering as a whole the rec- 
ord of the meeting of the board of 
directors of a school district, at which 
submission to the voters of the prop- 
osition of issuance of bonds was or- 
dered, the election at which the prop- 
osition was to be voted on was suffi- 
ciently designated as the coming an- 
nual school election. Beauchamp yv. 
Livingston County Cons. School Dist. 
No. 4, 297 Mo. 64, 247 SW 1004. (2) 
An order of the board of directors of 
a city school district reciting that a 
proposition to authorize the board to 
issue bonds for the erection of an 
additional school building shall be 
submitted to the voters at the annual 
election to be held on a designated 
date and that the secretary of the 
board shall give notice of the same 
as the law directs is insufficient for 
failing to specify the place for the 
election Martin v. Bennett, 139 Mo. 
A. 237, 122 SW 779. 


19. Clark v. Dawson Springs Grad- 
ed School Dist., 164 Ky. 210, 175 SW 
359: Itasca Independent School Dist. 
v. McElroy, 58 Tex. Civ. A. 642, 124 
SW 1011 [cert questions answered 
103 Tex. 64, 123 SW 17]. 


[a] Reason for rule.—‘It would 
plainly be impractical for the board 
to state in advance what rate of tax- 
ation might be necessary in years to 
come for the purpose of taking care 
of the bond issue.” Clark v. Dawson 
Springs Graded School Dist., 164 Ky. 
210, 175 SW 359, 360. 


20. Moores v. Chaplin Graded 
Common School Dist., 189 Ky. 148, 


224 SW 645. 


21. Moores vy. Chaplin 
Common School Dist., supra. 


Limits on amount of bonded indebt- 
edness see supra §§ 698, 699. 


22. Moores vy. Chaplin Graded 
Common School Dist., 189 Ky. 148, 
224 SW 645. 


[a] Thus in view of St. Supp. 
(1918) § 4481a1, authorizing trustees 
of common graded school districts to 
call elections for the issuance of 
bonds, and expressly providing that 
the amount of bonds shall not exceed 
the limit, fixed by Const. §§ 157, 158. 
it is not a valid objection to such 
an election that the order calling it 
did not fix the limitation on the 
amount of bonds to be issued and 
failed to designate their number, 
where the petition seeking an elec- 
tion averred that the last assessment 
of the property in the district pre- 
ceding the election at which the in- 
debtedness was incurred was a cer- 
tain sum, from which the amount of 
the two per cent limit of indebted- 
ness fixed by Const. § 158, could be 
easily computed, the maxim, ‘“Certum 
est quod certum reddi potest,’ ap- 
plying. Moores v. Chaplin Graded 
Common School Dist., 189 Ky. 148, 224 
SW 645. 


23. McKinney v. Cadiz Graded 
Common School Dist., 144 Ky. 85, 137 
SW 839. 


fa] Thus under St. § 4481 (Rus- 
seH’s St. § 5758), providing that 
school district bonds shall not be is- 
sued in excess of the limit fixed by 
Const. §§ 157, 158, an order for an 
election to authorize the issuance of 
bonds not exceeding twelve thousand 
dollars is not invalid as to the issu- 
ance of eleven thousand dollars of 
bonds where the assessed valuation 
of the taxable property does not au- 
thorize more than eleven thousand 
dollar debt. McKinney v. Cadiz 
Graded Common School Dist., 144 Ky. 
85, 1387 SW 839. 


24. Wilson vy Buncombe County, 
183 N. C. 638, 112 SH 418. 


[a] Statute applicable.—Proceed- 
ings under Pub. Loc. L.-(1915) ¢ 722, 
for the issuance of bonds by a con- 
solidated school district are not viti- 
ated because the order for the elec- 
tion authorizing the issue did not 
specify the amount of interest on the 
bonds, ete., in accordance with the 
general law on the subject (C. S. §§ 
5676-5679 et seq.), the special stat- 


Graded 


ute, under which the matter was en- 
tered on and conducted throughout, 
prevailing over the general law. Wil- 
son v. Buncombe County, 183 N. C. 
638, 112 SH 418. 


25. See statutory provisions. 
26. See statutory provisions. 
27. Chambers v. Knoxville City In- 


dependent School Dist., 172 Iowa 340, 
154 NW 581 (rate of interest); 
Moores v. Chaplin Graded Common 
School Dist., 189 Ky.’ 148, 224 SW 
645; McGinnis v. Bardstown Graded 
School Dist., 108 SW 289, 32 KyL 
1289; Arbuckle v. McKinney, 97 SW 
408, 30 KyL 55. 


[a] Thus, where an order for an 
election for an issuance of school 
bonds provides for an issue within 
the prescribed limit, the order is not 
objectionable because it fails to set 
out the number of bonds to be issued, 
their character, term, and rate of in- 
terest, where the term is limited by 
statute to thirty years and the rate 
of interest to six per cent. McGinnis 
v. Bardstown Graded School Dist., 108 
SW 289, 32 KyL 1289. 


In notice of election see infra § 711 
notes 65-67. 


28. Bloodworth v. Rhea, (Tex. Civ. 
A.) 280 SW 1070. 


29. Fall v. Read, 193 Ky. 135, 238 
SW 177. 
[a] Reason for rule.—‘“‘It cannot 


be presumed that the board of educa- 
tion will make a wrongful appropria- 
tion of the funds in favor of either 
race. Should the board of education 
attempt to appropriate more than a 
pro rata share of money derived from 
the sale of the bonds to the benefit 
of either the white or the colored 
schools, it would be time enough to 
raise this question and to prevent 
such illegal appropriation of the 
funds, “Hallie (Reads 193 skye 135. 
238 SW 177, 178. 


30. ‘Taylor v. 
SW 970. 


[a] Reason for rule.—‘We will 
not presume that a tax will be lev- 
ied on property of the colored citi- 
zens of the district sin violation of 
law, or that the fund raised from the 
sale of the bonds would be used. for 
any other purpose than for the ben- 
efit of the district for which they 
were issued.” Taylor v. Sparks, 
(Ky.) 118 SW 970, 972. 


81. See statutory provisions. 


Sparks, (Ky.) 118 
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datory and purely ministerial,?* so that he is ab- 
solutely required to issue such call upon the deter- 
mination by the former that the election is neces- 
sary.°® Where the statute provides that the ques- 
tion of. a bond issue be submitted to the registered 
voters and taxpayers of the district,*?* an election is 
not invalidated because the resolution calling the 
election provided for submission of the question to 
the qualified voters and taxpayers.*® 


[§ 710] dd. Notice of Election?*—(aa) Necessity 
in General.*7 The statutes providing for school bond 
elections generally require that notice of the elec- 
tion be given to the electors of the district or other 
loeal school organization,?® and the giving of such 
notice being jurisdictional,?® and mandatory,*® an 
election held without such notice is void and confers 
no authority for the issuance of the bonds,*+ except 
where by statute the want of due notice alone is no 
ground for objection to the election.*? 


[§ 711] (bb) Form and Sufficiency. The statutes 
in providing for a notice of a school bond election 
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generally specify the form and contents of such no- 
tice*® and the manner in which the notice is to be 
given.44 These provisions of the statutes being con- 
sidered directory rather than mandatory,*® a sub- 
stantial compliance with the notice requirements is 
sufficient,#® and mere irregularities in the notice do 
not invalidate the election,*’ unless it appears that 
result of the election has been affected,*® or the 
voters prejudiced, thereby;*® and in a jurisdiction 
where mere want of due notice does not invalidate 
the election,®® where it appears that every voter in 
the district was present at, and participated in, the 
election, failure of the notice to comply with the 
statutory provisions does not render invalid bonds 
issued pursuant to the election.°! Similarly, in some 
jurisdictions, it is said that failure to comply with 
the statutory requirements, in regard to the notice, 
does not invalidate the election in the absence of a 
showing that the electors had no actual notice or 
knowledge and failed to participate in the election 
by reason thereof.°? Matters not required by the 


_ statutes need not be stated in the notice.®? On the 


32. State v. Bentley, 98 Kan. 442, 
ANSSeh He sile eyes 


33. State v. Bentley, supra. 


[a] Thus under Gen. St. (1909) § 
7558, the mayor could not refuse to 
issue a proclamation to call an elec- 
tion where the board of education, 
pursuant to § 7557, had determined 
and certified the necessity of a school 
bond election. State v. Bentley, 98 
Kan, '442, 257 BP E197. 


[b] Election expenses not provid- 
ed for.—That a city had no money 
set apart to defray the expense of a 
school bond election does not excuse 
the mayor from calling an election 
as required by Gen. St. (1909) § 7558. 
rare v. Bentley, 98 Kan. 442, 157 P 

{ic 


34. Qualification of voters see in- 
fra §. 716. 
35. Van Orden v. Cache County Bd. 


of Education, 56 Utah 430, 191 P 230. 


[a] Reason for rule.—A qualified 
voter and taxpayer, under Comp. L. 
(1917) § 4630, is one who has regis- 
tered and paid taxes. Van Orden v. 
Cache County Bd. of Education, 56 
Wtahe 430 Lot Po 230; 


36. Cross references: 

Creation and alteration of district see 
supra § 70. 

Election generally see Elections §§ 
80-85. 

Location of site see supra § 427. 


Municipal bond elections see Munici- 
pal Corporations § 4178. 


37. Elections generally see [Elec- 
tions § 83. 


38. See statutory provisions. 


[a] The purpose of giving notice 
of such an election is that the voters 
may be advised as to the time and 
place of the election, by whose au- 
thority held, and the matter to be 
voted upon, so that each may have 
an opportunity to vote at such elec- 
tion if he so desires. Mayhew v. Cor- 
yell County Comrs. Ct., (Tex. Civ. A.) 
214 SW 943. 


39. Roberts vs Eyman, 304 Il. 413, 
136 NE 736. 


40. Stanhope v. Greenwood County 
Rural High-School Dist. No. 1, 110 
Kan. 7389, 205 P 648. 


41. I1].—Roberts v. Eyman, 304 Ill. 


413, 1386 NE 736. 


Miss.——Lowndes County vy. Ottley, 
146 Miss. 118, 112 S 466. 


Nebr.—State v. Nuckolls 
School Dist. No.-9, 10 Nebr. 
NW 315. 


N. M.—Aldrich v. Gallup State 
Bank, 25 N. M. 315, 182 P 868. 


Tex.—Mayhew v. Coryell County 
Comrs.Ct., (Civ. A.) 214 SW 943. 


[a] Curative act ineffective.—L. 
(1921) p 431, validating and confirm- 
ing a high school district election is 
not effective to validate an election 
for buildings and bonds not comply- 
ing with L. (1919) p 925, as to notice. 


County 
544, 7 


Roberts v. Hyman, 304 Ill. 413, 136 
NE 736. 
42. See statutory provisions; and 


eases infra this note. 


[a] All electors present.—(1) Gen. 
St. § 22, providing ‘‘no district meet- 
ing shall be deemed illegal for want 
of due notice, unless it shall appear 
that the omission to give such notice 
was willful and fraudulent,’ applies 
to a school bond election. State v. 
School-Dist. No. 138, 13 Nebr. 466, 14 
NW 382. (2) So that an election held 
without due notice is nevertheless 
valid as are the bonds issued there- 
under where it appears that every 
voter of the district was present at 
the election. State v. School-Dist. 
No. 13, supra. 


43. See statutory provisions. 
44. See statutory provisions. 
45. King ‘v. Independent School 


Dist., 46 Ida. 800, 272 P 507; Sykes 
v. Pandora Independent School Dist., 
(Tex. Civ. A.) 14 SW (2d) 124; Lee 
v. Bellingham School Dist. No. 301, 
107 Wash. 482, 182 P 580. 


46. Howard v. Luke, 18 Ariz. 563, 
164 P 439; State v. March, 108 Nebr. 
749, 189 NW 2838. 


47. Ariz.—Howard v. 
Ariz. 563, 164 P 439. - 


Kan.—Stanhope v. Greenwood Coun- 
ty Rural High-School Dist. No. 1, 110 
Kan. 739, 205 P 648. 


La.—St. Landry Parish School Bd. 
v. Lareade, 148 La. 733, 87 S 728. 


Mich.—Connine v. Smith, 190 Mich. 
631, 157 NW 450. 


Tex.—Sykes v. Pandora Independ- 


Luke, 18 


one School Dist. (Civ. A.) 14 SW (2d) 


[a] Illustration.—A notice for a 
school bond election by inadvertence 
stating that the meeting was to be 
held on January 3, 1919, instead of 
January 3, 1920, is harmless error, in- 
sufficient to invalidate the election the 
publication being made during Novem- 
ber and December, 1919, and the ordi- 
nance calling the election, appearing 
with the notice, making the error 
manifest. St. Landry Parish School 
Bd. v. Larecade, 148 La. 733, 87 S 728. 


b] Surplusage.—Where the words 
“Board of County Commissioners” 
followed the blank lines for the sig- 
natures of the officers calling rural 
high school bond election, but such 
words were not stricken from the 
notices which contained the signa- 
tures and titles of the officers calling 
the election, the quoted words were 
mere surplusage and did not affect the 
validity of the notices in view of L. 
(1917) ec 284 § 2. Stanhope v. Green- 
wood County Rural High School Dist. 
No. 1, 110 Kan. 739, 205 P 648. 


48. King v. Independent School 
Dist., 46 Ida. 800, 272 P 507; Sykes 
v. Pandora Independent School Dist. 
(Tex. Civ. A.) 14 SW (2d) 124. 


“If it is apparent that the electors 
generally had actual notice of the 
time, place, and object of the election 
and participated generally at the 
polls, and if the result of the election 
is supported by such a vote that it is 
manifest no other result could have 
been possible, even though every 
elector had voted, the election will not 
be held void on the ground that the 
notice given was not in accordance 
with the statute.’’ State v. March, 108 
Nebr. 749, 189 NW 283, 284. 


49. Connine v. Smith, 190 Mich. 
631, 157 NW 450. 5 


50. See supra § 710 note 42. 


51. State v. School Dist. No. 13, 13 
Nebr. 466, 14 NW 382. 


52. Lowe v. Blaine County Cons. 
ee DISUENOD Oi do MOklae TS soll 
PT Site 


53. McKinney v. Cadiz Graded Com- 
mon School Dist., 144 Ky. 85, 137 SW 
839; Monroe County v. Minga, 127 
Miss. 702, 90 S 443; Miller v. Multno- 
mah County School Dist., 106 Or. 108, 
211 P 174; Itasca Independent School 


— 


Tor later cases, developments and changes in the law see Annotations, same title and section number, 
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other hand, the notice of election should contain 
such particulars as are required by the statutes,°>* 
the omission or insufficient statement of any of such 


Dist. v. McElroy, 58 Tex. Civ. A. 642, 
124 SW 1011 [cert questions answered 
103° Tex. 64, 123; SW 17]. 


{a] Thus a notice of election to 
vote on a proposal to issue school dis- 
trict bonds need not specify that a 
tax will be levied to pay the bonds, 
since St. § 4481 (Russell’s St. § 5758), 
specifying what such notices shall 
contain. does not make such require- 
ment, and provides for levy of the tax 
on the issuance of the bonds. Mc- 
Kinney v. Cadiz Graded Common 
School Dist., 144 Ky. 85, 137 SW 839. 


{b] Amount of bonds.—(1) A pub- 
lished notice of a school bond elec- 
tion required by L. (1920) c 207 § 2 
(Hemingway’s Code Supp. [1921] § 
6662f et seq.) is valid, notwithstand- 
ing it does not contain a statement of 
the amount of bonds proposed to be 
issued, the statute making no such 
requirement, the sole requirement be- 
ing that the ballots must have the 
maximum amount of proposed bonds 
printed thereon. Monroe County v. 
Minga, 127 Miss. 702, 90 S 4438. (2) 
Necessity for order stating amount 
of bonds see supra § 709. 


[c] Polling places.—Since L. (1915) 
e 163, requires propositions for the is- 
suance of bonds to be submitted at 
the annual election, and provides for 
a division of the districts into pre- 
cinets, in which the several school- 
houses shall be used as polling places, 
so far as possible, whereby the 
electors were charged with notice of 
the polling places for the annual elec- 
tion, the published notice for the sub- 
mission of the question of the issu- 
ance of bonds at a regular annual 
election need not designate the poll- 
ing places. Miller v. Multnomah 
County School Dist. No. 1, 106 Or. 108, 
AR SP We 


{d] Rate of tax levy need not be 
set forth in the notice. Itasca In- 
dependent School Dist. v. McElroy, 
58 Tex. Civ. A. 642, 124 SW 1011 [cert 
questions answered 103 Tex. 64, 123 
Sw 17]. 


54, Cal.—Peo. v. Caruthers School 
Dist: 102 ‘Cal; 184,-36 P 396; Napa 
Union High School Dist. v. Napa 
County 64° Cal: VAL 1326; 201. P1948; 
Hollywood Union High School Dist. 
v. Keyes, 12 Cal. A. 172, 107 P 129. 


Ill.—Roberts v. Eyman, 304 Ill. 413, 
136 NE 736. 


Kan.—Stanhope ve Greenwood 
County Rural High-School Dist. No. 
1, 110 Kan. 739, 205 P 648. 


Ila.—Bradford’ v. Grant Parish 
School Bd., 154 La. 242, 97 S 430. 


Mich.—Gardner v. Leoni Tp. School 
Dist. No. 6, 248 Mich. 134, 226 NW 
895. 


Minn.—In re Renville County Inde- 
pendent School Dist., 151 Minn. 83, 
185 NW. 1018. 


Mo.—Beauchamp v. Livingston 
County Cons. School Dist. No. 4, 297 
Mo. 64, 247 SW 1004. 


Mont.—Hauswirth v. Mueller, 25 
Mont. 156, 64 P 324; State v. Cascade 
‘County School Dist. No. 1, 15 Mont. 
133, 38 P 462. 


Wash.—State v. Clausen, 126 Wash. 
90, 217 P 712; Stimson Timber Co. v. 
Mason County, 97 Wash. 205, 166 P 
25. 


[a] Time for payment of interest 
(1) must be stated in the notice. 
Napa Union High School Dist. v. Napa 
County, 54 Cal. A. 326, 201 P 948. (2) 
Under Pol. Code § 1745, providing for 
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the posting of notices of elections tor 
the issuance of high school district 
bonds, a provision in the notice that 
the interest was payable ‘per annum” 
was insufficient. Hollywood Union 
High School Dist. v. Keyes, 12 Cal. 
AN 2 LO as 9 


[b] ‘Time and place of election (1) 
must be stated in the notice. Roberts 
v. Eyman, 304 Ill. 418, 1386 NE 736. 
(2) A bond election under Act (1921) 
No. 46 -is not vitiated because the 
proclamation designated certain small 
settlements as the polling places 
without naming the particular house 
or lot, where it was not shown that 
any voter failed to find the polling 
place, or was deprived of his vote. 
Bradford v. Grant Parish School Bd., 
154 La. 242, 97 S 430. (3) An election 
notice, calling the election to be held 
in the schoolhouse in a ‘district con- 
taining two school buildings, situated 
close together, is not indefinite as to 
the place, in the absence of a showing 
that confusion resulted and that vot- 
ers did not understand where to vote. 
Gardner v. Leoni Tp. School Dist. No. 
6, 248 Mich. 134, 226 NW 895. (4) The 
place of election is sufficiently desig- 
nated in the notice as “the voting 
room in Avalon” that being a small 
village, and the ‘‘voting place’? men- 
tioned being known to all, and having 
for years been used for all district 
elections, and no one appearing to 
have been misled. Beauchamp v. Liv- 
ingston County Cons. School Dist. No. 
4, 297 Mo. 64, 247 SW 1004. 


[ec] Location of site.—(1) A propo- 
sition to vote bonds for the erection 
of a high school building ‘upon a 
suitable site to be selected in Reece, 
Greenwood county Kan.,”’ is a suffi- 
ciently precise location of the site to 
answer the purpose of the election. 
Stanhope v. Greenwood County Rural 
High School Dist. No. 1, 110 Kan. 
739, 205 P 648. (2) BHlection to lo- 
cate site generally see supra § 727. 


[d] Time for opening and closing 
of polls.—(1) St. § 4481 requires that 
the notice contain the hours at which 
the polls will open and close. Mun- 
fordville Mercantile Co. v. District 
No. 39, 155 Ky. 382, 159 SW 954. (2) 
Where the statute requires the polls 
to open at a particular time, a notice 
providing for the opening of the polls 
at a later time is invalid, rendering 
the election held thereunder void. 
Stimson Timber Co. v. Mason County, 
97° Wash. 205, 166 P 251. (3) Time 
for opening and closing of polls see 
infra § 722. 


[e] Maturity of bonds (1) must be 
stated in the notice under Remington 
Comp. St. § 4942. State v. Clausen, 
126 Wash. 90, 217 P 712. (2) In view 
of Gen. St. (1918) §§ 2711, 1968, re- 
lating to school bonds, a notice of 
election on a bond issue, which refers 
to a resolution of the school board 
on file with the clerk for information 
as to the time for which the bonds 
shall run, is sufficient. In re Ren- 
ville County Bond Blection Independ- 
ent School Dist. No. 33, 151 Minn. 83, 
185 NW 1018. 


{f] Amount of bonds is required to 
pe stated in the notice under Reming- 
on Comp. St. § 4942. State v. 
Clausen, 126 Wash.'90, 247 P 712. 


{g] Purpose of bond issue.—State 
v. Clausen, 126 Wash. 90, 217 P 712 
(Remington Comp. St. § 4942). 


55. Peo. v. Caruthers, 102 Cal. 184, 
36 P 396; Hollywood Union High 
School Dist. v. Keyes, 12 Cal. A. 172, 
107 P 129; St. Landry Parish School 
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particulars frequently being fatal to the validity of 
the bonds;°* and where signing of the notice is re- 
quired by the statutes,°® it should be signed by the 


Bd. v. Larcade, 148 La. 733, 87 S 728; 
Hauswirth v. Mueller, 25 Mont. 156, 
64 P 324; State v. Cascade County 
School Dist., 15 Mont. 133, 38 p 462. 


[a] Illustrations.—(1) Under Pol. 
Code § 1745, which authorizes the is- 
suance of high school district bonds, 
and provides for the posting of no- 
tices of the election and what the no- 
tice shall contain, the omission to des- 
ignate the times of payment of inter- 
est in the notice is fatal to the valid- 
ity of the bonds. Hollywood Union 
High School Dist. v. Keyes, 12 Cal. 
BEANE, WOTNP) 12949 C2)> Under Pols 
Code § 1940, a notice not specifying 
the place of holding the election is 


insufficient, if attacked before the 
bonds are issued; and where such 
notice is insufficient for failure to 


designate the polling places under 
such statute, such insufficiency is not 
remedied by the fact that the notice 
of registration specifies the polling 
places, since Pol. Code § 1784, requir- 
ing.notice of registration, does not re- 
quire such notice to designate the 
polling places. Hauswirth v. Mueller, 
25 Mont. 156, 64 P 824. (3) Under 
Comp. St. § 1950, as amended by Act 
Febr. 14, 1893, providing that the 
school board may, on a majority vote, 
submit to the electors of the district 
whether bonds shall be issued for 
school building purposes and forbid- 
ding the issuance of bonds beyond a 
certain fixed sum, bearing six per cent 
interest and payable and redeemed at 
a certain time, a notice of election not 
stating the rate of interest or the 
time when the bonds are payable or 
redeemable is insufficient and the is- 
suance of bonds pursuant to an elec- 
tion held on such notice should be re- 
tained. State v. Cascade County 
meee Dist. No. 2, 15 Mont. i335)38 


[b] Ineffectual cure of omission.— 
The failure to specify the time for the 
payment of interest cannot be cured 
by any action of the board of super- 
visors in fixing the time of payment. 
Hollywood Union High School Dist. v. 
Keyes, 12° Cal, Avy 172" 10v-P! 129. 


[c] Time of election.—A notice to 
the voters as to when an election for 
the issuance of school bonds is to be 
held is so indispensable that the ab- 
sence of it is not a mere irregularity, 
but a nullity. St. Landry Parish 
School Bd. v. Larcade, 148 La. 733, 
87 S 728. 


_(d] Discrepancy between pub- 

lished and posted notice as to place 

of election invalidates the election. 

Eee v. Caruthers, 102 Cal. 184, 36 P 
6. 


56. See statutory provisions. 


{a] Sufficiency of signing.—There 
was a sufficient compliance with St. § 
4481 (Russell St. § 5758), requiring 
due notice of an election to determine 
whether bonds shall be issued by a 
common graded school district to 
erect a building to be given by the 
trustees by written or printed posters 
signed by them, stating the time and 
place of the election, if the original 
notice prepared by the trustees from 
which the posters were printed con- 
tained their official signatures, or if 
they authorized the printing of their 
names upon the posters and adopted 
them as their signatures ‘“‘to sign” 
meaning, in law, to attach a name, or 
cause it to be attached with the in- 
tention of signing it, by any of the 
known methods of impressing a name 
on paper. Lamaster v. Wilkerson, 143 
Ky. 226, 186 SW 217. 
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proper officers,°’ although any irregularity in regard 
to the signing of the notice does not invalidate the 
election, if no harm has resulted therefrom.®* 
except for such matters as are definitely required to 
be set out in the notice,°® the bonds to be issued need 
not be deseribed,®° nor the purpose of the issue set 
forth®! with too great particularity, if the voter is 
made reasonably aware of the purpose and cost of 
the proposed improvement so that he may exercise 
an intelligent and discriminating judgment as to his 
own interest and public welfare.°®? 
purpose for which the election is being called the 
notice may set forth only such purposes as are pro- 
vided for in the statute under which the proceedings 
are had,°* due regard being given to the rules con- 


57. Payne v. Providence Graded 
Common School Dist., 173 Ky. 753, 191 


SW 477; Lamaster v. Wilkerson, 143 
Key eZ26. eo (SW, 217 Dayloniave 
Sparks, (Ky.) 118 SW 970. 


[a] Member of board.—Under St. 
§ 4481, posters by which trustees give 
notice of election to vote bonds for 
school purposes may be signed by a 
single member, who presumably acts 
with its authority, as its president or 
secretary. Payne Vv. Providence 
Graded Common School Dist., 173 Ky. 
753, 191 SW 477. 


[b] Statute applicable.—St. (1909) 
§ 4481 (Russell St. § 5672), providing 
that elections to authorize the issue 
of bonds for school buildings shall be 
ordered by the trustees, who shall 
give notice of the election does not 
relate to or affect § 4458 providing 
that notice of elections to raise taxes 
for the use of such districts shall be 
signed by the county school superin- 
tendent and by a majority of the dis- 
trict trustees, so as to require the 
notice of an election held under the 
latter statute to be signed by the 
county superintendent, in addition to 
the bond. Taylor v. Sparks, (Ky.) 
118 SW 970. 


58. Hudgins v. Mooresville Cons. 
School Dist., 312 Mo. 1, 278 SW 769. 


{a] hus on the inability of the 
regularly elected clerk to post bona 
election notices, the board of directors 
of the school district was authorized 
to appoint another during such dis- 
ability, and the actions of such ap- 
pointee in signing the notices were 
valid, the electors having by the no- 
tice received all the information in- 
tended by the statute and no claim be- 
ing made that any one was misled 
(Const.s art 0s S$ O11 a2 Reve Su 
[1919] §§ 11127, 11215, 11217, t1b4by: 
Hudgins v. Mooresville Cons. School 


Dist., 312 Mo. 1, 278 SW 769. 

59. See supra note 54. . 

69. King v. Independent School 
Dist., 46 Ida. 800, 272 P 507; Arbuckle 


v. McKinney, 97 SW 408, 30 KyL 55. 


{a] Thus (1) a notice of an elec- 
tion under L. (1921) c 215 § 14, as 
amended by L. (1927) ec 259, for the 
purpose of issuing negotiable coupon 
bonds in the amount of one hundred 
and forty-one thousand dollars, bear- 
ing interest not exceeding six per 
cent annually, to mature in twenty 
years from the date of the issue suffi- 
ciently describes the bonds, as against 
attack after the election. King v. In- 
dependent School Dist., 46 Ida. 800, 
DoD Oa a CZ) FFAs notice is not de- 
fective in not stating the number of 
bonds to be issued, their term or rate 
of interest, where the statute limits 
the term and rate of interest, and the 
amount as set forth in the notice is 
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But 


In stating the 


limited to the constitutional limit and 
to a specified amount, in any event. 
Arbuckle v. McKinney, 97 SW 408, 30 
KyL 55. 


61. Peo. v. Sisson, 98 Ill. 335; 
Calahan v. Handsaker, 133 Iowa 622, 
111 NW 22; Willis v. Sedalia School 
Dist., 299 Mo. 446, 253 SW 741; Morris 
v. Newton Graded School Dist., 184 
N. C, 634, 114 SE 621. 


[a] ‘%hus (1) under Rev. St. (1919) 
§ 11127, authorizing the district to 
borrow money “for the purpose of 
purchasing schoolhouse sites, erecting 
schoolhouses (library buildings), and 
furnishing the same, and building a‘d- 
ditions to or repairing old buildings,” 
a notice of a bond election, stat- 
ing the purpose of bonds as that 
of “purchasing schoolhouse sites, 
erecting school houses and furnish- 
ing same and building additions to 
and repairing old buildings,” is suf- 
ficiently definite for the erection of 
a new high school building and the 
repair of other building in other part 
of district. Willis v. Sedalia School 
Dist., 299 Mo. 446, 253 SW 741.- (2) 
Where the statute merely requires 
that the notice shall specify the 
“question or questions to be vot- 
eu,” a notice of an election to is- 
sue bonds to raise money to build a 
schoolhouse or purchase a_ school- 
house site, need not mention any par- 
ticular site, or state the amount to be 
borrowed for the purpose, or submit 
but a single question, and a notice 
“for the purpose of voting for a 
schoolhouse site for a schoolhouse for 
district” and “also for the purpose of 
voting for or against issuing bonds 
to erect or purchase a schoolhouse 
for said district” is neither indefinite 
nor uncertain as to the site to be 
voted for or the amount of bonds to 
be issued, and although the amount 
of bonds is not named either in the 
notice or vote, the necessary amount 
may be issued within the statutory 
limit, Peo. v. Sisson, 98 Ill. 335. 


[b] Reference to statute in notice. 
—A notice specifically stating that the 
special election was to be held to ‘de- 
termine the question of issuing not 
exceeding one hundred thousand dol- 
lars of serial bonds of a graded school 
district and of levying a special tax 
to pay the same, particularly refer- 
ring to P. L. (1920) ¢ 87, which pre- 
seribes the purposes for which the 
bonds were to be issued, is sufficient. 
Morris v. Newton Graded School Dist., 
184 N. C. 684, 114 SE 621. 


{e] 
Calahan v. Handsaker, 
111 NW 22. 


62. King v. Independent -School 
Dist., 46 Ida. 800, 272 P 507; Morris 
v. Newton Graded School Dist., 184 


Purpose sufficiently definite.— 
133 Iowa 622, 


[§ 711 


cerning the duality of the proposition submitted.®* 
Where the statute fixes the maximum interest that 
may be paid on school bonds,*® the notice of election 
need not state such rate,°* and a notice providing 
the bonds will draw interest at a lesser rate than the 
maximum fixed in the statute is not void.°7 
the question of a bond issue is being submitted at 
the same election as the question of the organiza- 
tion of a certain territory into a school district,°* 
the territory which is to be included in the proposed 
organization,®® and which shall be responsible for the 
bond issue, must be defined in the notice of elec- 
tion,’° even though there is no express statutory 
requirement therefor,’! a material discrepancy in 
the description of such territory in the notice from 


Where 


N. C. 634, 114 SH 621. 


63. Brice v. McDow, 116 S. C. 324, 
108 SE 84. 


[a] Purposes proper.—A notice of 
election on the question of issuing 
bonds is proper, where it states that 
the bonds are to be used for the pur- 
pose of erecting buildings, repairing, 
altering, and equipping ‘old buildings 
for school purposes under Civ. Code 
(QO 2IS=Sai4sy and (Const. tants aces 
as amended in 1914, such-statute per- 
mitting the use of the bond proceeds 
for the erection of buildings, equip- 
ment and maintenance thereof, and 
paying indebtedness. Brice v. Mc- 
Dow, 116 S. C. 324, 108 SE 84. 


64. Antelope Valley Union High 
School Dist. v. McClellan, 55 Cal. A. 
244, 203 P 147; King v. Independent 
School Dist., 46 Ida. 800, 272 P 507; 
Willis v. Sedalia School Dist., 299 Mo. 
446, 253 SW 741. 


5 One or more propositions see infra 
ALS. 


65. See statutory provisions. 


66. Chambers v. Knoxville City In- 
dependent School Dist., 172 Iowa 340, 
154 NW 581. 


Necessity for setting forth interest 
rate in order or call for election see 
supra § 709. 


67. Parkinson v. Seattle School 
Dist. No. 1, 28 Wash. 335, 68 P 875. 
[a] Thus, under Code Pub. Instr. 


§ 117, declaring that school district 
bonds shall bear a rate of interest not 
exceeding ten per cent, and § 118 pre- 
scribing that notice of the election 
shall state “the amount of bonds pro- 
posed to be issued, the time they are 
to run and the purpose for which the 
money is to be used,” a notice stating 
that the bonds will draw interest at 
the rate of four per eent is not void. 
Parkinson v. Seattle School Dist. No. 
1, 28 Wash. 335, 68 P 875. 


68. Propriety of submitting bond 
proposition on same ballot as organi- 
zation of district see supra § 715 note 
42 [a] (2). 


69. Notice of election for creation 
or organization of district see supra § 
70. 

70. Schur v. Ottawa County Rural 


High School Dist. No. 1, 112 Kan. 421, 
210. P 1105. 


[a] Reason for rule.—lIt is neces- 
sary to know to whom the question 
is being submitted, and without a 
definite description of the territory, 
this is not possible. Schur v. Ottawa 
County Rural High School Dist. No. 
1, Uiisan. 4220) 200 PaO: 


71. Schur v. Ottawa County Rural 
High School Dist., supra. 


For later cases, developinents and changes in the law see Annotations, same titie and section number, 


§§ 711-712] 


the description in the petition for the election is a 
defect which vitiates the election.’ 
hand, a technical error in the description of the 
territory embraced in a district does not invalidate 
the election, if the notice contains other details 


sufficient properly to identify and 
comprising the district.7* 


by the statutes,*4 a recital in the 
proposition will be submitted to the 


voters of the district is sufficient without any in- 
dication as to what these qualifications consist of,7° 
and where the notice in all other respects complies 
with the provisions of the statute, an error therein 


72. Schur v. Ottawa County Rural | 
High School Dist., supra. 


[a] Illustration.—Under L. (1917), 
¢< 284, when a petition of legal electors 
is presented to the board of county 
commissioners, requesting an election 
to establish a rural high school dis- 
trict and to issue bonds therefor, it is 
essential that the publication notice 
of the election shall define the terri- 
tory, so that the electors may be duly 
apprised of their interest in such elec- 
tion, and where the notice contains a 
discrepancy affecting four hundred 
acres, it is so materially ‘defective as 
to vitiate the bond election held pur- 
suant thereto. Schur v. Ottawa Coun- 
ty Rural High School Dist. No. 1, 112 
Kan. 421, 210 P 1105. 


72. Welborn v. Jones County, 130 
Miss. 321, 94 S 224. 


{a] Thus, where in giving the no- 
tice calling an election to be held in 
a consolidated district to determine 
whether bonds should be issued to 


Where qualifications of 
the persons entitled to vote in the election are fixed 


erect and equip a schoolhouse and 
teacher’s home, the election commis- 
sioners attempted to include in the 
notice a description of the land em- 
braced in the district, but erroneous- 
ly described a part of the land as be- 
ing in the adjoining range, the error 
did not render the election invalid, 
where the notice contained sufficient 
descriptive calls, including physical 
boundaries, properly to identify and 
locate the land comprising the dis- 
trict. Welborn v. Jones County, 130 
Miss. 321, 94 S 224. 


74. Qualification of voters see in- 
fra § 716. 


75. Taylor v. Sparks, (Ky.) 118 SW 


970; Van Orden v. Cache County Bd. 
of Education, 56 Utah 430, 191 P 230. 


[a] Reason for rule—‘‘We must 
presume, in the absence of a distinct 
allegation to the contrary, that the 
officers having charge of the election 
knew the law, and permitted only le- 
gally qualified citizens to vote.” Tay- 
lor v. Sparks, (Ky.) 118 SW 970, 972. 


{b] ‘Thus (1) an election is not in- 
valid because the notice of election 
provided for submission of the ques- 
tion to the qualified voters and tax- 
payers where the statute provides 
that the question of a bond issue be 
submitted to the registered voters and 
taxpayers of a district. Van Orden v. 
Cache County Bd. of Education, 56 
Utah 430, 191 P 230. (2) That the 
notice of an election in a white graded 
school district to determine whether 
ponds should be issued did not set 
forth that only white voters were to 
participate did not render the elec- 
tion invalid, in the absence of a show- 
ing that any but white voters par- 
ticipated, the notice being addressed 


to the qualified voters. Taylor v. 


‘Sparks, (Ky.) 118 SW 970. 


76. Kent v. Stephens County School 
Dist. No. 28, 106 Okl. 30, 233 P 431. 
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On the other 


locate the land 


notice that the 
legally qualified 


77. Hagen v. Consolidated School 
Dist. No. 111—74, 156 Minn. 268, 194 
NW 756. 


[a] Illustration.—Where the’ no- 
tice of the election for the issuance 
of district bonds stated that the bonds 
were to be used for ‘building and 
equipment, including busses,’ and the 
ballot stated that they were to be 
used for “building and equipment,” 
the variance does not affect the valid- 
ity of the election, or of the bonds. 
Hagen v. Consolidated School Dist. 
No. 111—74, 156 Minn. 268, 194 NW 
756. 


78. Lauderback v. Brooks, 
Civ. A.) 283 SW 535. 


[a] Illustration.—That under the 
order for the election the bonds might 
be retired in twenty years instead of 
ten years, as stated in the notice of 
election, does not affect the validity 
of the bonds, when it is not shown 
that the voters were misled or the 
election affected. Lauderback  v. 
Brooks, (Tex. Civ. A.) 283 SW 535. 


, 79. At elections generally see Elec- 
tions § 84. 


80. See statutory provisions. 


[a] Statute applicable.—(1) Rev. 
St. (19138) § 6801, as amended by L. 
(1921) c 66 § 4, relating to school dis- 
trict bond issue elections, to be called 
by a “board of education,’ and re- 
quiring notice by publication, is ap- 
plicable to a school district with a 
government by six trustees, the ex- 


(Tex. 


pression “board of education” hav- 
ing been inadvertently copied from 
Rev. St. (1913) § 6971, such amend- 


ment to § 6801 being applicable to 
school districts organized under art 
3 (8§ 6798-6801), and not merely to 
districts organized under art 22 (§§ 
6948-6975). State v. March, 108 Nebr. 
749, 189 NW 283. (2) Since Acts 
(1890) p 46, authorizing bond elec- 
tions provides that such elections be 
held in the manner prescribed for 
holding special school elections, they 
are to be held after posting notices 
in three places for ten days, as pro- 
vided by Acts (1890) § 55, providing 
for general elections and which by 
Acts (1891) § 18 p 255 is made ap- 
plicable to general elections and not, 
as required by Acts (1886) p 17 § 45, 
after five notices have been posted for 
twenty days. lLuzader v. Sargeant, 
4 Wash. 299, 30 P 142. (3) A notice 
of a school bond election is properly 
given by posting under Rev. St. (1925) 
arts 2785, 2950; art 28 having no ap- 


plication. Lewis v. Stanton Inde- 
pendent School Dist., (Tex. Civ. A.) 
294 SW 868. 


81. Cal.—Antelope Valley Union 
High School Dist. v. McClellan, 55 Cal. 
A. 244, 203 P 147. 


Ga.—Burnam v. Rhine Cons. School 
Dist., 35 Ga. A. 110, 182 SE 137; Scott 
School Dist. v. Carter, 28 Ga. A. 412, 
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in the statement of the qualifications of the voters 
does not vitiate the election, in the absence of proof 
that qualified voters were thereby prevented from 
participating in the election.’® 
tween the contents of the notice and that of the 
order of election,?’ or of the ballot,’8 which does 
not mislead the voters, or affect the result of the 
election, does not affect the validity of the bonds 
issued pursuant to the election. 


[§ 712] (cc) Publication and Posting.7® Provi- 
sion is made in many of the statutes for the publi- 
cation or posting of the notice of election,®® in which 
case the publication or posting must be in accord 
with the provisions of the statute,*1 and a failure to 


A discrepancy be- 


111 SE 216. 


Ill.—Roberts v. Eyman, 304 Ill. 413, 
136 NE 736. 


Iowa.—Chambers v. Knoxville City 
Independent School Dist., 172 Iowa 
340, 154 NW 581. 


Kan.—Pittsburg Bd. of Education v. 
Davis, 120 Kan. 758, 245 P 112; Stan- 
hope v. Greenwood County Rural 
High School Dist. No. 1, 110 Kan. 739, 
205 P 648; Jefferson County Rural 
High School Dist. No. 101 v. Davis, 
98 Kan. 200, 157 P 844. 


Miss.—Monroe County v. 
127 Miss. 702, 90 S 443. 


Nebr.—Union Pac. R. Co. v. Merrick 
County School Dist. No. 9, 114 Nebr. 
578, 208 NW 7388; State v. Barton, 91 
Nebr. 357, 1836 NW 22. 


N. C.—Miller v. Duke School Dist. 
No; 1,184 NOC. Lo Tait Shes 6: 


N. D.—Shirley v. Coal Field School 
Dist. No. 16, 46 N. D. 51,179 NW 551. 


Wash.—Luzader v. 
Wash. 299, 30 P 142. 


[a] Time and number of publica- 
tions.— (1) Publications of a notice 
of a bond election held on April 16 
which was first made on March 26 and 
thereafter on each succeeding day up 
to and including April 15, complied 
with Pol. Code § 1745, requiring pub- 
lication not less than once a week for 
three successive weeks and first pub- 
lication not less than twenty-one days 
before the election. Antelope Valley 
Union High School Dist. v. McClellan, 
55 Cal. A. 244, 203 P 147. (2) As con- 
dition precedent to the holding of an 
election for school bonds under L. 
(1919) pp 345, 346, notice thereof must 
be published for thirty days next pre- 
ceding election in the county news- 
paper publishing sheriff's advertise- 
ments. Burnam v. Rhine Cons. 
School (Dist., 36° Ga. AJ 1110; si3s25Se 
137; Scott School Dist. v. Carter, 28 
Ga. ANW4l2 111 SB 216.) (3) Reve ot 
(1923) 10—120, providing that the 
notice of a special school bond elec- 
tion must be published on Wednesday 
or Thursday of each of three consecu- 
tive weeks when printed in a daily 
newspaper ‘does not require the notice 
when so published in a daily newspa- 
per to be first published on Wednes- 
day or Thursday. Pittsburg Bd. of 
party v. Davis, 120 Kan. 758, 245 
PeuL2s 


[b] Sufficiency of publication.— 
The publication of the notice of a 
school district election to vote bonds 
in a weekly paper of general circula- 
tion for twenty days prior to the elec- 
tion is sufficient compliance with the 
statute requiring publication for 
twenty days prior to the election. 
State v. Barton, 91 Nebr. 357, 136 NW 
22. 


[ec] Posting or publishing.—(1) 
Notice of an independent school dis- 


Minga, 


Sargeant, 4 
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publish or post in accordance with such statutes in- 
validates the election and the bonds issued there- 
Yet, as in the case of elections generally,*®* 
and where the statute is considered merely as di- 
rectory, and not mandatory,** a substantial compli- 
ance with such provisions is all that is necessary,*® 


2 


under.®? 


trict bond issue election published in 
a newspaper under Code Supp. (1913) 
§ 282003 did not invalidate the elec- 
tion, notwithstanding Code Supp. 
(1913) §§ 2746, 2750, providing for 
notice by posting. Chambers v. Knox- 
ville City Independent School Dist., 
172 Iowa 340, 154 NW 581. (2) A 
statute authorizing posted notice of 
election to vote bonds in school dis- 
tricts having less than 150 pupils is 
not impliedly repealed by a statute 
requiring newspaper notice of such 
elections in districts having more 
than 150 pupils making posting in 
pursuance.to the former statute suffi- 
cient (Comp. St. [1922] §§ 365-367, 
6270 and § 6342, as amended by L. 
Goes yrceose s 1). Union Pactak: Co: 
v. Merrick County School Dist. No. 9, 
114° Nebr. 578, 208 NW 738 [disappr 
dictum to contrary in State v. March, 
108 Nebr. 749, 189 NW 283]. 


{d] Printed or typewritten notice. 
—Notices of a school bond election 
on printed forms prepared by the 
state school fund commission for gen- 
eral use throughout the state, but 
necessarily containing blank spaces 
in which time, place, and similar de- 
tails were inserted with pen and ink, 
were in due form and sufficiently com- 
plied with the statutory provision 
that such notices be printed or type- 
written. Stanhope v. Greenwood 
County Rural High School Dist. No. 
1, 110 Kans 739, 205 P 648. 


fe] Publication in newspaper.— 
Where there was no newspaper pub- 
lished in a district, notice of a special 
election on issuing bonds and levying 
a tax to pay them was properly pub- 
lished in a newspaper published in the 
county, although not in the district; 
Pub. L. (1920) c 87, as amended by 
Pub. L. (1921) ¢ 122, expressly pro- 
viding therefor in such case. Mil- 
ler v. Duke School Dist. No. 1, 184 
ING (Cpe ey Saas, 


{f] Posting sufficient.—In a school 
election to vote upon an issue of 
school bonds pursuant to Comp. L. 
(1913) § 1333, notices thereof posted 
in at least three public places in the 
school district comply with the stat- 
ute, and it is not essential that such 
notices be posted upon the bulletin 
boards or places designated pur- 
suant to § 4248. Shirley v. Coal Field 
School ‘Dist. No. 16, 46 N.D. 51; L279 
NW 551. 


82. Burnam v. Rhine Cons. School 
Dist;, $5 Ga. A. 110, 132.SH-187; Scott 
School Dist. v. Carter, 28 Ga. A. 412, 
111 SE 216; Roberts v. Hyman, 304 
Tll. 413, 186 NE 736; Jefferson Coun- 
ty Rural High School Dist. No. 101 
v. Davis, 98 Kan. 200, 157 P 844; Mon- 
roe County v. Minga, 127 Miss. 702, 90 
S 443. ‘ 


{a] Posting insufficient.—Under L. 
(1919) p 925, amending § 91, L. (1909) 
p 368, relating to the establishment 
of high school districts and the con- 
struction of buildings, and previding 
that notice of all elections under the 
act shall be posted by the board of 
education in at least ten of the most 
public places in each voting precinct 
at least ten days previous to the day 
of election, an election on a bond is- 
sue for the erection of school build- 
ings held after only five notices were 
posted is void. Roberts v. Eyman, 304 
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Ill. 413, 136 NE 736. 


[b] Bublishing insufficient.—(1) 
Bonds of a school district pursuant 
to an election of which notice was 
published only eleven days instead of 
twenty-one days, as required by L. 
(1915) ¢ 311 § 2, are invalid. Jef- 
ferson County Rural High School 
Dist. No. 101 v. Davis, 98 Kan. 200, 
157 P 844. (2) Where a school bond 
election in a consolidated school dis- 
trict under L. (1920) ec 207 (Heming- 
way’s Code Supp. (1921) § 6662f et 
seq.), is held November 2, 1920, and 
notice of the election is published 
October 8, 15, and 22, 1920, more than 
one week elapsing between the last 
publication and the date of election, 
the election is void because, under the 
statute requiring that notice be pub- 
lished for three weeks before the date 
of the election, it must be published 
for three consecutive weeks next be- 
fore the election, so that not more 
than one week shall elapse between 
the last publication and the election. 
Monroe County v. Minga, 127 Miss. 
702, 90 S 4438. 


83. See Elections § 84 note 69. 


84. State v. March, 108 Nebr. 749, 
189 NW 288; Roswell Bd. of Educa- 
tion v. Citizens’ Nat. Bank, 23 N. M. 
205, 167 P 715; Lee v. Bellingham 
School Dist. No. 301, 107 Wash. 482, 
182 P 580. 


85. Ariz—Parks v. Yavapai Coun- 
ty School Dist., 22 Ariz. 18, 193 P 838; 
es v. Krigbaum, 13 Ariz. 237, 108 


Colo.—Phillips Inv. Co. v. Bent 
County School Dist. No. 5, 26 Colo. A. 
362, 144 P 1129. 


Ga.—Clark v. Union School Dist., 
36 Ga. A. 80, 135 SE 318 [transf 162 
Ga. 597, 134 SE 325]. 


Mich.—Connine v. Smith, 190 Mich. 
631, 157 NE 450. 


N. M.—Roswell Bad. of Education v. 
Citizens’ Nat. Bank, 23 N. M. 205, 167 
PATA. i 

Oh.—State v. Eggers, 31 Oh. A. 131, 
166 NE 386. 


Wash.—Lee v. Bellingham School 


Dist No. 301, 107 Wash. 482, 182 P 
580. 
ta] Reason for rule.—The sole 


purpose for requiring publication of 
the notice of election is to warn the 
electors that an election is to be held. 
Hicks v. Krigbaum, 13 Ariz. 237, 108 
P 482. 


[b] Time and number of publica- 
tions.—(1) Where notice of an elec- 
tion for the issuance of school bonds 
was published for four weeks prior 
to election, there was a sufficient com- 
pliance with Civ. Code (19138) par 2737, 
requiring that if a newspaper is pub- 
lished in the county notice shall be 
published not less than once a week 
for not less than three weeks, and 
hence disposal of the bonds is not open 
to objection on that ground. Parks vy. 
Yavapai County School Dist. No. 1, 22 
Ariz: 18, 193 P8388. (2). Where no-= 
tices of an election in a school dis- 
trict were posted in three public plac- 
es in the district, and by publication 
once a week for three weeks in a 
newspaper, there was a substantial 
compliance with Civ. Code (1901), par 
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a mere irregularity in the publication of the notice 
not vitiating the election,*® particularly, where it 
does not appear that the result of the election has 
been affected,®? or the voters prejudiced, thereby.*° 


[§ 713] (dd) Proof of Notice. 
the statutes proof of the giving of the requisite no- 


Under some of 


2183, providing that an election shall 
be called by posting notices in three 
public places, and by publication in a 
newspaper not less than once a week 
for three successive weeks. Hicks v. 
Krigbaum, 13 Ariz. 237, 108 P 482. 
(3) Where the election to authorize 
bonds for a school building was held 
January 23, 1926, a notice published 
once a week for six weeks, ending 
January 22, 1926, is sufficient under 
statute; beginning of the publica- 
tion more than thirty days prior to 
election being immaterial (Civ. Code 
[1910] § 440). Clark v. Union School 
Dist., 36 Ga. A. 80, 135 SE 318 [transf 
162 Ga. 597, 184 SE 325]. (4) Under 
Code (1915) § 1977, applicable to mu- 
nicipal school districts, requiring no- 
tice of election to be given by publica- 
tion “ten days before the election” a 
notice is sufficient, even though the 
first insertion is made more than ten 
days before the election. Roswell 
Bd. of Education v. Citizens’ Nat. 
Bank,—23.N. M. 205, 167 BP 715. 1) 
That the notice was first published 
twenty-five, instead of twenty-eight 
days before the election, does not in- 
validate bonds (Gen. Code, § 5649— 
ba). State v. Eggers, 31 Oh. A. 131, 
166 NE 386. 


86.. Hicks, y. Krisbaum, 13 “Ariz: 
237, 108 P 482; Phillips Inv. Co. v. 
Bent County School Dist. No. 5, 26 
Colo. A. 862, 144 P 1129; Connine v. 


Smith, 190 Mich. 631, 157 NW 450. 


[a] Posting on Sunday.—That the 
notice of a school district bond elec- 
tion was first posted on Sunday, just 
twenty days before the election was 
called, does not invalidate the elec- 
tion, although the statute prescribed 
twenty days’ notice. Phillips Imv. 
Co. v. Bent County School Dist. No. 5, 
26 Colo. A. 362,144 P 1129. 


87. Phillips Inv. Co. v. Bent Coun- 
ty School Dist. No. 5, 26 Colo. A. 362, 
144 P 1129; State v. March, 108 Nebr. 
749, 189 NW 283; State v. Eggers, 
31 Oh. A. 131, 166 NE 386; Lee vy. 
Bellingham School Dist. No. 301, 107 
Wash. 482, 182 P 580. 


[a] Posting instead of publishing. 
—Where it appears that school dis- 
trict bond issue election was gener- 
ally attended by the voters in the 
district, and that considerable more 
than the majority of all the voters in 
the district voted in favor of the 
bonds, the posting of the election no- 
tices, instead of the publication there- 
of, as required by Rev. St. (19138) § 
6801, as amended by L. (1921) c 66 
§ 4, did not invalidate the election, 


‘it being manifest that the result of 


the election could not possibly have 
been changed, had not all the electors 
voted. State v. March, 108 Nebr. 
749, 189 NW 288. 


{[b] Thus, where the voters were 
fully advised by posted notices, pub- 
lic meetings, and newspaper articles 
and editorials, of the date and pur- 
pose of a school district bond issue 
election, and where no one was denied 
the privilege of voting for want of 
notice, the publication of notice for 
only two days instead of three, as re- 
quired by Rem. Code (1915) § 4667, 
did not invalidate the election. Lee v. 
Bellingham School Dist. No. 301, 107 
Wash. 482, 182 P 580. 


88. Connine vy. Smith, 190 Mich. 
631, 157 NW 450. : 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tice in the manner prescribed must be filed with the 
board ordering the issuance of the bonds voted,*® 
an absence of such proof having been held to invali- 
date the order for the issuance of the bonds.°® On 
the other hand, where the giving of the notice in the 
requisite manner is considered merely as a step in 
the proceedings, and not jurisdictional, so that an 
irregularity in respect thereto, not prejudicing any 
of the voters, does not invalidate the election, 
proof of the giving of the notice may be made by 
parol,®°? and the failure to file the statutory proof 
is not necessarily fatal to the election.°® Where the 
statute directing how such notice shall be given is 
complied with, the sufficiency of the notice is con- 
clusively presumed.®* When such statute is not 
complied with, 1t rests upon him who asserts the 
legality of the election to prove by satisfactory evi- 
dence that sufficient notice was given to the voters,®® 
and that in fact the voters had actual notice of the 
election,®® and that the failure to give the prescribed 
notice did not affect the result of the election.°* 
Where posting of the notice is required by the stat- 
ute, proof that the notice was left with the teacher 
at a schoolhouse in the district with directions that 
it be posted raises a presumption that it was post- 
ed,°8 which with a showing that other notices were 
actually posted in the other places required by the 
statute is sufficient proof of posting in conformity 
with the statute.°? 


[§ 714] (c) Form of Submission’—aa, Proposal 


89. See statutory provisions. 


SCHOOLS AND SCHOOL DISTRICTS 


hold. validity.—Where a proposition is 
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and Ballots Generally. The proposition submitted 
to the voters should comply with statutory require- 
ments,? and fairly and intelligently present to the 
voters the question to be voted upon;*? but the omis- - 
sion from the proposition of the limit of the indebt- 
edness to be incurred as provided in the resolution 
of the board and the notice of the election will not 
invalidate the election.4 ‘Although it is generally 
required that the proposition to issue bonds state 
the purpose for which the bonds are to be issued,’ 
which, of course, must be one authorized by the stat- 
utes,®° the designation need not be with too great 
particularity, if, under the circumstances, it is clear 
to the voters what is intended.? Where not required 
by the statute relating to bond elections, it is not 
necessary that proposition as printed on the ballot 
show the time when interest is to be paid. Where 
the statutes governing the bond election provides 
the time and manner of payment,® adding to the 
proposition of the bond issue a method of payment 
at variance with the terms of the statute invalidates 
the election and the bonds issued thereunder.?® 
Similarly, where provision for a tax levy to pay the 
interest and principal on bonds voted at an election 
is made in the statute relating thereto,!! the proposi- 
tion submitted need not be accompanied by a pro- 
vision to such effect,1? unless required by statute.?? 
It has been held, however, that the proposition sub- 
mitted should contain the amount of bonds to be 
issued, the date of their maturity, and the rate of 


interest is to be paid see infra § 711 


90. Lowndes County v. Ottley, 146 
Miss. 118, 112 S 466. 


[a] Thus an order of a county 
board of supervisors for the issu- 
ance of building bonds of a consoli- 
dated school district, without proof 
on file of the publication of election 
notice is void (L. [1924] c 283, §§ 105, 
106, 182-184, 187, 189). Lowndes 
County v. Ottley, 146 Miss. 118, 112 S 
466. 


91. See supra § 713 note 47. 


92. Connine v. Smith, 190 Mich. 
631,157 NW 450. 


93. Connine v. Smith, supra. 


94. Mayhew v. Coryell County 
Comrs. Ct., (Tex. Civ. A.) 214 SW 943. 


95. Mayhew v. Coryell County 
Comrs. Ct., supra. 

96. Mayhew vy. Coryell County 
Comrs. Ct., supra. 

97. Mayhew vy. Coryell County 
Comrs. Ct., supra. 

98. Calahen v. Handsaker, 133 


Iowa 622, 111 NW 22. 
99. Calathan v. Handsaker, supra. 


1. Elections generally see Elec- 
tions § 178. 


Municipal bond elections see Mu- 
nicipal Corporations §§ 4171-4177. 


2. Mershon v. Olin Cons. School 
Dist., 204 Iowa 221, 215 NW 235. 


3. Calahan v. Handsaker, 133 Iowa 
111 NW 22. 


4 Calahan y. Handsaker, supra. 
5. Jennings v. Clearwater School 
Dist., 65 Cal. A. 102, 223 P 84. 


6. Oklahoma City -Bd. of Educa- 
tion v. Woodworth, 89 Okl. 192, 214 P 
1077; Grabe v. Lamro Independent 
Cons. School Dist. No. 20, 53 S. D. 
Duo, aod INWs 6917. 


[a] Proposition construed to up- 


submitted to the voters of a school 
district to issue bonds, for the pur- 
chase of additional sites for school 
buildings and playgrounds, although 
the meaning of the term “play- 
grounds” may be ambiguous and sub- 
ject to two constructions, one which 
makes the bond issue legal, the other 
illegal, the court, unless fairly con- 
vineed to the contrary, will place that 
construction on the bond issue which 
makes the proposition legal instead of 
that holding the same illegal. Okla- 
homa City Bd. of Education v. Wood- 
worth, $9 Okl. 192; 214 P 1077. 


Proposition containing legal and 
rae provision see infra § 715 note 

Purposes for which bonds may be 
issued See supra §§ 696, 697. 


7. Jennings v. Clearwater School 
Dist., 65 Cal. A. 102, 223 PB 84; Gard- 


ner v. Leoni Tp. School Dist. No. 6, 
248 Mich. 134, 226 NW 895. 
{a] Sufficiency of statement of 


purpose.—(1) In an election to au- 
thorize the issuance and sale of bonds 
for the purchase of school property, a 
proposition submitted to the electors 
for “raising money for purchasing 
school lots” sufficiently described its 
purpose without designating the ac- 
tual lots to be purchased. Jennings 
v. Clearwater School Dist., 65 Cal. A. 
102, 223 P 84. (2) A proposition sub- 
mitting to tlhe voters the question of 
a school bond issue in the district, 
where there were but two _ school 
buildings, one a kindergarten, suffi- 
ciently designates the schoolhouse, 
where plans for an addition to the 
schoolhouse proper had been proposed, 
discussed, and displayed at the voting 
place. Gardner y. Leoni Tp. School 
Dist. No. 6, 248 Mich. 134, 226 NW 895. 


8. Napa Union High School Dist. 
Vv. Ap coe County, 54 Cal. A. 326, 201 
Pp 8. 


Necessity for notice to show when 


note 54 [a]. 
9. See Statutory provisions. 


10. State v. Clausen, 126 Wash. 90, 
CL SEALE 


{a]_ Thus a proposition in a bal- 
lot title in a bond election, in compli- 
ance with L. 1923, p 174 § 6, pro- 
viding for a ballot title of not more 
than twenty-five words, so formed 
as to enable the voters to vote ‘‘Yes” 
or “No” on the question, was as fol- 
lows: “Shall the district issue $2,- 
400,000 bonds payable one-twentieth 
each year, beginning the second year, 
for school sites, buildings, and equip- 
ment.” While not defective as to 
brevity is defective in requiring the 
voters to accept or reject a condition 
of payment of one-twentieth each year 
instead of payment at the times and 
in the manner provided by statute, al- 
though Remington Comp. St. § 4942, 
requires notice of the bond election, 
to state the amount of bonds proposed 
to be issued, the time they were to 
run, and the purpose for which the 
money is to be used, and by L. (1923) 
p 174 § 6, the ballot title furnished 
by the district is included and repro- 
duced in the general election notice, 
and thus becomes notice of the bond 
question to be submitted. State v. 
Clausen, 126 Wash. 90, 217 P 712 (pro- 
cedural statute should give way rath- 
er than substantive). 


11. See statutory provisions. 


12. State v. Benton, 29 Nebr. 460, 
45 NW 794. 


13. See statutory provisions; 
case infra this note. 


[a] In Ohio, under Gen. Code § 
5649—9e (111 Oh. L. p 336 § 3), the 
ballot must contain a provision dis- 
closing the estimated tax outside of 
the limit on tax rates required to pay 
interest and retire the bonds. Har- 
rison Tp. Bd. of Education v. Briggs, 
114 Oh. St. 415, 151 NE 327. 


and 


602 [56 C.J.] 


tax to be levied, since the voters 
on all such questions.!* 


collusion, or change of result.1® 


Ballots. Unless otherwise so provided by the stat- 
utes,'® the provisions regulating the form of the 
ballot in elections generally?° do not apply in the 
While it is gener- 


case of school bond elections.?! 
i) 


14. Casey v. Dare County, 168 N. C. 
285, 84 SE 268 (whether such ques- 
tions were submitted not. appearing). 


Sie; Petition of electors see supra 
( . 
16. Allen v. School Dist. Nos. 19 


and 41, 89 Nebr. 205, 130 NW 1050. 


[a] Variance.—Where a petition for 
an election on the issue of school 
bonds, under Comp. St. (1909) ec 79 
subd 15 § 3, suggests that the bonds 
be issued ‘‘to build a new public school 
building,” an election called to vote 
on bonds for the purpose of ‘ ‘building 
and furnishing a new schoolhouse” is 
invalid. Allen v. School Dist. Nos, 19 
and 41, 89 Nebr. 205, 130 NW 1050. 


17. State v. Dawson County, 87 
Mont. 122, 286 P 125; State v. Eg- 
gers, 31 Oh. A. 131, 166 NE 386. 


{a] Thus (1) a variance between 
the proposition as stated in the bal- 
lot and the notice of election, in that 
the ballot stated that an additional tax 
levy would be certified for twenty 
years instead of the twenty-four 
years stated in the notice does not in- 
validate the bonds voted in the ab- 
sence of a claim of fraud. State v. 
Eggers, 31 Oh. A. 131, 166 NE 386. 
(2) A variance in that the petition 
seeks the submission of a question on 
a bond issue for the purchase of a 
new site and erection of a new build- 
ing while the proposition submitted is 
of a bond issue for the erection of 
additions to existing buildings, the 
school board having determined that 
additions would best serve the needs 
of the district is merely an irregular- 
ity not invalidating the election. 
State v. Dawson County, 87 Mont. 
122, 286 P 125 (the ultimate purpose 

._for the bond issue being the provid- 
ing of adequate facilities for the pu- 
pils). 


18. State v. Eggers, 
166 NE 386. 


19. See statutory provisions. 
20.° See Elections §§ 160-200. 


21. Lewis v. Community High 
School Dist. No. 95, 308 Ill. 305, 139 
NE 426; Stanhope v. Greenwood Coun- 
ty Rural High-School Dist. No. 1, 110 
Kan. 739, 205 P 648; Abrahams v. 
School Dist. No. 33, 97 Kan. 325, 155 
P 16; Carr v. Wakonda Todopencent 
Consol. School Dist. No. 1, 44 S. 
aoe 182 NW 626, 43 S. D. 222, 178 NW 
88 


31 Oh. A, Ist, 


ag Australian Ballot Law inap- 
plicable.—Lewis v. Community High 
School Dist. No. 95, 308 Ill. 305, 139 
NE 426; Stanhope v. Greenwood Coun- 
ty Rural High School Dist. No. 1, 110 
Kan, 739, 205 P 648; Abrahams v. 
School Dist. No. 33, 97 Kan. 325, 155 
PPOs 


[b] Stamping ballot 


“official.”— 
As Rev. Code (1919) § 


7558, merely 


are 
Where an election is being 
called pursuant to a petition of the electors,’® the 
- proposition submitted at the election must be in ae- 
cordance with such petition,'® although a variance 
between the petition and the proposition submitted 
which amounts to a mere irregularity will not in- 
validate the election or. the bonds voted thereun- 
der,’* in the absence of a showing of fraud, 
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entitled to vote 


deceit, 


[§ 714 


ally necessary that the form of the ballot substan- 
tially comply with the statutory requirements re- 
lating thereto,?? particularly, where such statutes 
are held to be mandatory,?* a slight departure from 
the phraseology required by the statute will not. 
invalidate the election, if it is clear that the voters’ 
intention with respect to the question submitted can 
be fully indicated;?* nor will the election be ren- 
dered void by any error in the statement of matters 


not required by the statutes to be contained in the 


pallot.2° 


provides that the clerk of the board 
of an independent school district shall 
provide polling booths with supplies, 
while § 7559 provides that the elec- 
tion shall be conducted in accordance 
with the general laws so far as appli- 
cable, and there is no provision in the 
article relating to such elections re- 
quiring the furnishing of a rubber 
stamp containing the words ‘Official 
Ballot,” the provisions of § 7278, de- 
claring that no ballot not indorsed 
“Official Ballot” shall be counted, does 
not apply to bond elections; the gen- 
eral election laws (§§ 7604, 7242) not 
being applicable. Carr v. Wakonda 
Independent Consol. School Dist. No. 
1, 44 S. D. 103, 182 NW 626, 43 S._D. 
222, 178 NW 881. 


22. Stephens v. Habersham County 
School Dist., 154 Ga. 275, 114 SE 197; 
Welborn v. Jones County, 130 Miss. 
321, 94 S 224; Kinder v. School Dist. 
No. 126, 68 Wash. 410, 123 P 610. 


[a] Sufficient compliance.—A|l- 
though Remington & B. Code § 4608, 
provides that the ballots at a school 
bond issue election ‘‘must contain the 
words ‘bonds, yes,’ or ‘bonds, no,’ ” 
ballots prepared consisting of a strip 
of paper on one end of which was 
written the affirmative of the propo- 
sition and on the other the negative, 
Which the voter was instructed to 
tear through the middle and vote the 
part which expressed his preference is 
a sufficient compliance with the stat- 
ute, although the word “or’ in the 
statute was intended by the legisla- 
ture to be “and.” Kinder v. School 
Dist. No. 126, 68 Wash. 410, 123 P 610. 


23. Harrison Tp. Bd. of Education 
v. Briggs, 114 Oh. St. 415, 151 NE 327. 


[a] Compliance insufficient.—In 
the submission of the question of the 
issuance of bonds, under Gen. Code § 
5649—9a (111 Oh. L. p 335 § 2), a bal- 
lot reciting only the amount and pur- 
poses of the proposed issue, and not 
disclosing the estimated tax levy out- 
side of the existing limitation re- 
quired under § 5649—5b, and the max- 
imum time required to pay the princi- 
pal and interest is not a substantial 

i i Harrison 
Tp. Bd. of Education vy. Briggs, 114 
Oh. St. 415, 151 NE 327. 


24. Stephens v. Habersham County 
School Dist. No. 3, 154 Ga. 275, 114 
SE 197; Horsefall v. Salem School 
Distw L433 eMoy TAS bad, 2s eSIWy cose 
Walling v. Malone Independent School 
Dist., (Tex. Civ. A.) 195 SW 671. 


[a] Thus (1) although, under Code 
of School L. § 143, Park Pol. Code 
Annot. § 1545a, ballots for a school 
district bond election should have had 
the words “for schoolhouse’ or 
“against schoolhouse,” the use of bal- 
lots having the words “for bonds” 
and “against bonds” did not invali- 
date the election, where, from the no- 


ballot,?® or by mere irregularities in the form of the 
Where no special form of ballot is pre- 
seribed by the statute, any form by which the elector 
can clearly,?* secretly,?* and without serious danger 


tice of election and the form of the 
ballots, it was clear the voters under- 
stood that they were voting for or 
against a schoolhouse. Stephens v. 
Habersham County School Dist. No. 
8, 154 Ga. 275, 114 SEH 197. (2) In 
spite of Vernon’s Sayles Civ. St. An- 
not. (1914) art 2860, requiring bal- 
lots to read ‘“‘for the tax” or “against 
the tax,’ that the ballots at a school 
bond election read, “For the Bond” 
or “Against the Bona, ” did not inval- 
idate the election. Walling v. Malone 
Independent School Dist., (Tex. Civ. 
A.) £95 Sip 671. 


25. elborn vy. mous County, 130 
Miss. ie 94 S 224 


[a] Erroneous deseriation of land 
in district.—In an election held in a 
consolidated district to determine 
whether bonds should be issued, it 
was unnecessary for the official bal- 
lots to describe the land embraced in 
the district, and where the ballots at 
such election contained everything 
that L. (1920) ec 207 § 2 (Hemingway 
Code Suppl. (1921) § 6662s), required 
should be printed thereon, the election 
was not rendered invalid, by reason of 
the fact that these ballots had an im- 
perfect description of the land ems 
braced in the district. Welborn v, 
Jones County, 130 Miss. 321, 94 S 224. 


26. Parks v. Yavapai County 
School” Dist. Now 1, 22-Ariz, TS elses 
838; Carr v. Wakonda Independent 
Consol. School Dist. No. 1, 44 S. D. 103, 
182. NW 626, 43 S. D. 222, 178 NW 
881; Horsefall v. Sate School Dist., 
143 Mo. 541, 128 SW 33. 


{a] Particular irregularities.—(1) 
Although words other than “bonds 
yes” and “bonds no” appeared on the 
ballots used in the election by the 
school district to determine the ques- 
tion of the issuance of bonds, in vio- 
lation of Civ. Code (1913) par 2739, 
that is a mere irregularity not review- 
able except on the contest of the elec- 
tion and does not render the election 
void. Parks v. Yavapai County School 
Dist. No. 1, 22. Avriz.-18; 5193: Passe 
(disposition of the bonds on that 
ground cannot be avoided). (2) 
Where the ballots furnished for a bond 
élection for a special school district 
contained the words “Yes” and “No,” 
with their respective circles, at the 
right of the proposition submitted, 
the election cannot be invalidated pe- 
cause the words and circles should 
have been placed at the left, in ac- 
cordance with Rev. Code (1919) §§ 
6327, 7558, 7559; the error being one 
merely of form, ‘and not of substance, 
Carr vy. Wakonda Independent Cons. 
School Dist. No. 1, 44. S. D. 103, 182 
NW 626, 43 S. D. 322, 178 NW 831. 


27. Kinder v. School Dist, No. 126, 
68 Wash. 410, 123 P 610. 


28. Kinder y. School Dist, 


No. 126, 
Supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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of mistake express his intent,?® is sufficient in form. 
A ballot which, when read in the light of the official 
election notices, is sufficient for the purpose of se- 
curing an intelligent expression of the will of the 
A ballot in an election 
to issue bonds for the construction of a school, pre- 
pared in accordance with statutory requirements, is 
not defective in not giving the voters an opportunity 
to vote for the construction of a building without the 
Under a statute requiring that 
separate ballots be furnished women entitled to vote 
at a bond election, the same form of ballot may be 
used by voters of either sex,?? although such ballots 
must be deposited in separate boxes.?# 
use of separate ballots to indicate the voter’s choice 


voters thereon is Murieient® og 


issuance of bonds.*1 


29. Kinder v. School Dist. No. 126, 
Supra. 

30. Stanhope v. Greenwood Coun- 
ty Rural High School Dist. No. 1, 
110 Kan. 739, 205 P 648. 

31. Miely v. Metzger, 97 Kan. 804, 
156 P 753: 

32. Chambers v. Knoxville City In- 


dependent School Dist., 172 Iowa 340, 
154 NW 581 (Code § 1131). 


Qualification of voters see infra § 
716. 


33. 
dependent School Dist., 
154 NW 581. 


34. Butler v. Audrian County Bd. 
of Education, (Mo.) 16 SW (2d) 44. 


[a] Thus the use of a single bal- 
lot containing the words “for the 
loan” and ‘against the loan” did not 
render a school district election on a 
bond issue invalid, where there was 
no contention that the voter was de- 
ceived by the ballot (Rev. St. [1919] 
§ 11127). Butler v. Audrian County 
ie of Education, (Mo.) 16 SW (2a) 

4 


35. See Elections § 178 note 10. 


36. Howard v. Nez Perce County 
Independent School Dist., 17 Ida. 537, 
106 P 692; Pittsburg Bd. of Education 
v. Davis, 120 Kan. 758, 245 P 112; 
Schur v. Ottawa County Rural High 
School Dist. No. 1, 112 Kan. 421, 210 P 
M05 9 Marth Vv. Nevada School Dist. 
Bd. of Education, 299 Mo. 36, 39, 252 
SW 441; Robinson Vv. Wiese, (Mo.) 
210 SW 889; State v. Gordon, 923 Mo. 
1,122 SW 1008; State v. Dawson Coun- 
ty,.87 Mont. 122, 286 P 125. 


“The vice of ‘doubleness’ in sub- 
missions at elections is universally 
condemned. It is regarded as a spe- 
cies of legal fraud, because it may 
compel the voter, in order to get 
what he earnestly wants, to vote for 
something which he does not want.” 
Hart v. Nevada School Dist. Bd. of 
Education, supra. 


87. Ariz.—Parks v. Yavapai Coun- 
ty ort Dist. No. 1, 22 Ariz. 18, 193 
P 838 


Tid =rtoward v. Nez Perce County 
Independent School Dist., 17 Ida. 537, 
106 P 692. 


Kan.—Pittsburg Bd. of Education v. 
Davis, 120 Kan. 758, 245 P 112; Schur 
v. Ottawa County Rural High School 
Dist. No. 1, 112 Kan. 421, 210 P 1105. 


Mo.—Willis v. Sedalia School Dist., 
299 Mo. 446, 253 SW 741; Hart v. Ne- 
vada School Dist. Bd. of Education, 
299 Mo. 36, 252 SW 441; Beauchamp 
vy. Livingston County Consol. School 
Dist. No. 4, 297 Mo. 64, 247 SW 1004; 
Robinson v. Wiese, 210 SW _ 889; 
State v. Gordon, 223 Mo. 1, 122 SW 
1008. 


Mont.—State v. Dawson County, 87 


Chambers v. Knoxville City In- 
172 Iowa 340, 
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sufficient.?4 


matters 


Where the 


Mont. 122, 286 P 125. 
Okl1.—Oklahoma City Bd. of Educa- 


tion v. Woodworth, 89 Okl. 192, 214 
PaLOUrs 
Utah.—Brinkerhoff vy. King, 57 


Utah 300, 194 P 659. 


[a] Schools for white and colored 
children.—A proposition is not ren- 
dered double by uniting proposed ex- 
penditures for white children with 
those for negro children, although 
Const. art 11 § 3 (St. Annot. [1906] p 
297) provides that separate free 
schools shall be established for the 
education-of negro children and Rev. 
St. (1899) §§ 9774, 9775 (St. Annot. 
[1906] p 4485) provide for the estab- 
lishment of separate schools for ne- 
gro children, as the Constitution, art 
11 § 1 (St. Annot. [1906] p 296) pro- 
vides that the general assembly shall 
establish and maintain free public 
schools for the ‘instruction of all 
persons of this state, between the 
ages of six and twenty years.’ State 
v. Gordon, 2381 Mo. 547, 183 SW 44. 


[b]. Recitals in resolution.—A 
school district’s bond issue election 
pursuant to notice stating the purpose 
of the bonds as that of “purchasing 
schoolhouse sites, erecting school- 
houses and furnishing the same and 
building additions to and repairing 
old buildings,” is not void because of 
the doubleness in the submission to 
the voters, although the resolution of 
the school board recited that the high 
school building was inadequate and 
also that the other school building 
was rapidly deteriorating and should 
be rebuilt, since neither the resolu- 
tion nor the notice of election stated 
that the money was to be used both 
for the construction of the new high 
school building and the repairing of 
the other building; the recital in the 
resolution being merely for the pur- 
pose of showing the inadequacy of 
the existing facilities and the neces- 
sity of more buildings for school pur- 
poses. Willis v. Sedalia School Dist., 
299 Mo. 446, 253 SW 741. 


[ec] Propositions embracing single 
project.—(1) Under Const. art 8 § 3 
and the charter of Independent School 
District No. 1 of Nez Perce ee 
organized under 11th Sess. Ter. 

408, as amended in 1909 (L. (15094 4 
53) § 33. The voting of bonds to raise 
money for three separate and inde- 
pendent school sites and three sepa- 
rate buildings, and for the purchas- 
ing of fixtures and furniture there- 
for, is one purpose, and properly sub- 
mitted as one proposition. Howard v. 
Nez Perce County Independent School 
Dist. No. 1, 17 Ida. 537, 106 P 692. (2) 
A call for a special election, submit- 
ting the question w'hether the board 
of education should issue bonds in 
a certain sum to purchase a site for 
school buildings, and to construct ad- 
ditions and new buildings, submits 
but ome proposition (Rev. St, [1923] 


[§ 715] bb. One or More Propositions. 
ing the general rule regulating the submission of 
questions or propositions at elections,®® two or more 
concerning the issuance of school bonds that 
are not naturally related or connected cannot be sub- 
mitted as a single proposition.*® 
hand, such matters may be joined and submitted as 
one proposition where they are so related to each 
other as to constitute each of such matters parts or 
incidents of one scheme or project.*7 
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on either side of the question is not required by stat- 
ute, the use of a single ballot on which the voter 
could indicate his choice by scratching the ballot is 


Follow- 


On the other 


A proposition 


10—120). Pittsburg Bd. of Education 
v. Davis, 120 Kan. 758, 245 P 112. (3) 
It is not necessary to subdivide into 
separate propositions as to the issue 
of bonds, the purchase of a site, and 
the location of the schoolhouse. 
Schur v. Ottawa County Rural High 
School Dist. No. 1, 112 Kan. 421, 210 
BATHO Se CL) Submission to the voters 
of a school district of the question 
of the issuance of bonds for the pur- 
pose of “repairing, remodeling and 
equipping the school building” is not 
of three propositions, but only of 
items of one proposition. Beauchamp 
v. Livingston County Cons. School 
Dist. No. 4, 297 Mo. 64, 247 SW 1004. 
(5) In view of Rev. St. (1919) §§ 
11127; 11134, 11135, intrusting to 
school boards the duty of providing 
and maintaining school facilities and 
committing to their judgments the 
methods to be employed to discharge 
such duty, a resolution calling for 
an election to authorize a bonded in- 
debtedness to build “new buildings” 
was but a Single proposition; the 
number of buildings being within 
the exclusive judgment of the board. 
Hart v. Nevada School Dist. Bd. 
of Education, 299 Mo. -36, 252 SW 
441 (where a resolution calling for 
an election, on the proposition to 
authorize the issuance and sale of 


bonds “for the purpose of build- 
ing new buildings and additional 
buildings,” carries the meaning that 


the purpose for which the mon- 
ey was to be borrowed was solely to 
erect new buildings, not to replace 
any of the old ones, but for use in ad- 
dition to them). (6) A proposition to 
issue bonds for “purchasing school- 
house sites, erecting schoolhouses and 
furnishing the same and building ad- 
ditions to and repairing old buildings” 
is not a double proposition. Willis v. 
Sedalia School Dist., 299 Mo. 446, 253 
Sw 741. (7); A proposition, submit- 
ting to the people, under the statute 
the question of incurring an indebt- 
edness for the school district in a 
specified sum, part of it to be used 
in building and furnishing a school- 
house in one ward of the district, and 
the remainder to be used in the build- 
ing of an addition to and improving 
the schoolhouse in another ward of 
the district, embraces a single general 
subject. State v. Gordon, 223 Mo. 1, 
122 SW 1008. (8) A proposition to 
issue bonds, to purchase a site for a 
new school building, to erect a build- 
ing thereon, provide furniture and 
a heating plant therefor, to provide 
heating plants for old school build- 
ings, to purchase a site, erect a school 
building, and furnish the same for 
negroes, and to divide the proposed 
loan among the different objects, sub- 
mits to the voters of the district a 
Single proposition. State v. Gordon, 
231 Mo, 547, 133 SW 44. (9) A pro- 
posal to issue county high school 
bonds is not dual because of the prop- 
osition to prorate a portion of the 
resulting funds to a high school dis- 
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to issue bonds for the purchase of a building for 
public and school purposes is not the submission of 
Under some of the statutes set- 
ting forth the purposes for which a bond election 
may be ealled, it is provided that the bonds for the 
purposes stated may be united and voted upon as 
a single proposition,?® in which case the objection 
of duality in the proposition is not available in re- 
gard to a proposition submitted in accordance with 
such statute,*? and the same is true where the object 
of the statute in requiring a submission to the voters 
is to obtain the consent of such voters to the issu- 
ance of bonds for the general purpose indicated 
A proposition for the issuance of bonds 


a dual question.*§ 


therein.*1 
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questions.## 


may be submitted together with another proposition 


trict in the county in accordance with 
L. (1929) ec 29. State v. Dawson Coun- 
ty, 87 Mont,-122, 286 P 125. (i0) “A 
proposition whether bonds shall be 
issued for the purpose of purchasing 
sites for school buildings, and play- 
grounds, the erection of ward school 
buildings, and junior high school 
buildings, ete., embraces a question 
for school improvements in such dis- 
trict and comprises a single proposi- 
tion. Oklahoma City Bd. of Educa- 
tion v. Woodworth, 89 Okl. 192, 214 P 
1077. (11) Under Comp. L. (1917) § 
4627, relative to school district elec- 
tions on the question of issuing bonds, 
§ 4629, relative to the form of ballot, 
and I. (1919)..c 88 § 1,. prohibiting 
the creation of debts in excess of the 
current taxes without submitting the 
proposition to a vote, an election on 
the question of issuing bonds for the 
purpose of purchasing school sites, 
building schoolhouses, supplying 
them with furniture and apparatus, 
for improving the school grounds, and 
refunding outstanding indebtedness, 
was not invalid as submitting more 
than one question without, opportuni- 
ty to vote separately. Brinkerhoff v. 
King, 57 Utah 300,194 P 659. (12) A 
proposition to issue bonds for build- 
ing a ward school, an addition to a 
school, and additional rooms on the 
grounds of a named school or else- 
where is a single proposition contain- 
ing elements of the common purpose 
of equipping and maintaining pub- 
lic schools in the district. Parks v. 
Yavapai County School Dist. No. 1, 
22 Ariz. 18, 193 P 838. 


38. Wescott v. Bonner, 230 Mich. 
317, 202 NW 931. 


39. See statutory provisions. 


40. Antelope Valley Union High 
School Dist. v. McClellan, 55 Cal. A. 
244, 2038 P 147. 


[a] Thus a notice of a bond elec- 
tion, which stated the purposes for 
which the bonds were to be voted in 
the language of Pol. Code § 1745, 
which also provides that the bonds 
for the purposes stated may ‘be unit- 
ed and voted upon as one single prop- 
osition,” is not objectionable as spec- 
ifying a dual purpose. Antelone Val- 
ley Union High School Dist. v. McClel- 
lan, 55 Cal. A. 244, 203 P 147. 


41. King v. Independent School 
Dist., 46 Ida. 800, 272 P 507, 509. 


“The design of the statute was to 
provide that the voters should decide 
upon the issuance of the bonds, not 
the items for which they should be 
expended.” King vy. Independent 
School Dist., supra. 


[a] Thus a notice of a school bond 
election, reciting that the proceeds 
should be expended for a building, 
addition, and improvement of school, 
moving ‘bungalows, improving school 


site, and furnishing and _ repairs, 
states but one purpose, that of pro- 
viding schools and equipment within 
Const. art 8" § "sandman (Lozi men 2d 
§ 14,'as amended Dy: Tay 1927)) e259; 
requiring notice to state the _pur- 
pose os the election, the word “pur- 
pose” relating to the general pur- 
pose and not to the items of expendi- 
ture. King v. Independent School 
Dist., 46 Tan, 800, 272 P 507. 


42. Cal.—Peo. vy. Caruthers School 
Dist., 102 Cal. 184, 36 P 396. 


TIll.— Peo. v. Sisson, 98 Ill. 335; Ba- 
Ker v. Du Page County, 224 Ill. A. 


al High School Dist. No. 1, 112 Kan. 
421, 210 P 1105. 


Ky.—Bullitt v. Louisville, 213 Ky. 
756, 281 SW 1081. 


phe rece On v. Wiese, 210 SW 


Nebr.—State v. Barton, 91 Nebr. 


357, 1386 NW 22. 


[a] Ilustrations.—(1) The ques- 
tion of bonding for school building 
purposes and several separate propo- 
sitions for the selection of building 
sites were properly placed upon the 
same ballot. Baker v. Du Page Coun- 
ty, 224 Ill. A. 167. (2) A proposi- 
tion to establish a rural high school 
district is properly submitted on the 
same ballot with a proposition to is- 
sue bonds for a schoolhouse and site, 
where so arranged as to give the vot- 
er an opportunity to express ‘his wish 
on each of the propositions. Schur v. 
Ottawa County Rural High School 
Dist. Now 1; 112) Kank 4205 210 P1205" 
(3) A school district, under Rev. St. 
(1909) § 10869, having power to erect 
more than one school building, and 
under § 10777 to borrow money there- 
for, repair, build additions, ete., sub- 
mission to the voters at the same elec- 
tion of two. propositions to borrow 
money and issue bonds for building a 
new schoolhouse and for addition and 
repairs to the old schoolhouse, was 
reasonable and legally permissible; 
the court having no authority to re- 
vise, in this respect, the determina- 
tion of the board, conferred by stat- 
ute. Robinson v. Wiese, (Mo.) 210 
SW 889. (4) An election upon a prop- 
osition to vote bonds for a new school 
building will not be invalid because 
at the same election the voters are 
asked to choose between two locations 
for the proposed building. State v. 
Barton, 91 Nebr. 357, 136 NW 22. (5) 
The question of buying a lot and 
building a schoolhouse may be sub- 
mitted jointly with the question of an 
issuance of bonds for Such purpose. 
Peo, vy. Caruthers School Dist., 102 Cal, 
184, 36 P 396. 


{b] Bond proposition on regular 
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for a different object at the same election and on the 
same ballot,” provided that each proposition is so 
stated and submitted as to afford the voters an op- 
portunity to vote on each proposition distinet from 
the other,*? or, as otherwise stated, provided that 
such separate propositions be not so united as to 
have one expression of the voter answer all of the 
Where there is joined in one proposi- 
tion with respect to the issuance of school bonds, an 
authorized purpose with one that is unauthorized, 
the entire bond issue is invalid.*® 


[§ 716] (d) Qualifications of Voters.*® 
ifications of the persons entitled to participate in a 
school bond election are such as are prescribed by 


The qual- 


municipal ballot.—The question of is- 
suing school improvement bonds need 
not be submitted on a separate ballot 
from the one used in the election of 
municipal officers (St. [1922] § 2978aT7; 
St. [1915] § 2978b, as amended by 
Acts [1924] c 86). Bullitt v. Louis- 
ville, 213 Ky. 756, 281 SW 1031. 


43. Baker v. Du Page County, 224 
Tll. A. 167; Schur v. Ottawa County 
Rural High School Dist. No. 1, 112 
Kan. 421, 210 P1105; Bullitt v. Lou- 
isville, 213 Ky. 1756, 281 SW _ 1031; 
te v. Matson, 97 Nebr. 746, 151 NW 


“A proposition of a school district 
to issue bonds must be submitted sep- 
arate and distinct from any other 
that is not germane thereto, but it 
need not be submitted at an elec- 
tion where no other proposition is sub- 


mitted.” -State v. Barton, 91 Nebr. 
357, 1386 NW 22. 

44. Robinson v. Wiese, (Mo.) 210 
SW 889. 

[a] MIllustration.—The separate 


submission at the same election of 
propositions to issue bonds of the 
school district for building a new 
schoolhouse, and adding to and re- 
pairing the old one did not combine 
the two propositions, so as to have one 
expression of the vote answer both 
propositions. Robinson y. Wiese, 
(Mo.) 210 SW 889 (per Woodson, J.). 


45. Allard v. Madison Tp. Bd. of 
Education, 101 Oh. St. 469, 129 NE 
718; Grabe v. Lamro Independent 
Cons. School Dist. No. 20; “Det noueoe 
579, 221 NW 697. 


_[a] Reason for rule.—It is impos- 
sible to determine whether the issu- 
ance of the bonds for the legitimate 
purposes have the approval of the 
majority. of the electors, the voters 
not having been afforded an opportu- 
nity to vote separately on the various 
purposes. Allard v. Madison Tp. Bd. 
G8 Man entions 101 Oh. St. 469, 129 NE 


{b] Iustration.—A proposition 
for the issuance of bonds for the pur- 
chase of a site and the erection and 
equipping of a school is improper in 
view of Rev. Code (1919) §§ 7592, 7602, 
under which the district had no au- 
thority to issue bonds for the equip- 
ment of a school. Grabe v. Lamro In- 
dependent Cons. School Dist. No. 20, 
53 S. D. 579, 221 NW 697. 


46. Qualifications of electors at: 
leet lens generally see Hlections §§ 


Municipal bond elections see Munici- 
pat Corporations § 4179 notes 66- 


School ae meetings generally see 
supra § 2 


School tax rb see infra § 763. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 716] 


constitutional or statutory provisions.*7 
however, which fix the qualifications of the voters so 
as to permit persons, disqualified by constitutional 
provisions, to vote are invalid,*® or which add to 
the qualifications set forth in the constitution so as 
to disqualify persons otherwise qualified,*® are un- 


47. See constitutional and statu- 
tory provisions. 


[a] Constitutionality of statute 
prescribing qualifications.—Civ. Code 
(1901) par 2182, authorizing in any 
school district the submission to the 
“taxpayers ot. ithe ‘district’ of \ the 
question of the issuance of bonds, 
when read, as it must be, in connec- 
tion with par 2185, providing that the 
election shall be held, except as other- 
wise provided in the title, in conformi- 
ty with the general election laws, and 
in connection with par 2186, providing 
that the money for the redemption 
of the bonds shall be raised by taxa- 
tion on the taxable property in the dis- 
trict, and, in connection with par 
2176, making every adult person, who 
is a citizen of the United States, and 
who has been a resident of a school 
district for thirty days, and who is 
a parent or guardian of a child of 
school age residing in the district, 
or who has paid a tax during the 
preceding year, entitled to vote at any 
school district election, ete., is not 
ambiguous and uncertain for failing to 
provide whether taxpayers include 
only residents of the district, or non- 
residents who are taxpayers, and the 
persons qualified to vote at such an 
election are those possessing the qual- 
ifications prescribed in par 2176, and 
the phrase “taxpayer of the district” 
is limited to those who pay taxes on 
property within the district, and the 
paragraph so construed is not in con- 
flict with the organic act (U. S. Rev. 
St. [1878] § 1860), relating to the 
qualifications of voters. Picks v. 
Krigbaum, 13 Ariz. 237, 108 P 482. 


[b] Freeholders.—(1) Under Acts 
(1913) ce 6542 (Comp. L. [1914] §§ 
416b—416g¢¢), providing that in elec- 
tion on issuance of bonds by special 
tax school district “only the duly 
qualified electors thereof who are free- 
holders shall vote,” one having an im- 
mediate beneficial interest, legal or 
eauitable, in title to a fee, is a free- 
holder. Dean vy. State, 74 Fla. 277, 77 
S 107. (2) Blectors, who, when vot- 
ing whether bonds should be issued by 
special tax school district, were in 
possession of lands under contract to 
purchase the fee, were ‘‘freeholders,”’ 
within Acts (1913) c 6542 (Comp. L. 
[1914] §§ 416b-416g¢¢), providing 
that at such election only freehold- 
ers shall vote. Dean vy. State, supra. 


[ce] Who are voters.—When the 
question of the issuance of bonds is 
submitted to the voters of a special 
school district, the submission is to 
the qualified legal voters, their quali- 
fication being determined by the con- 
stitution. State v. Duluth Bd. of Ed- 
ucation, 158 Minn. 459, 197 NW 964. 


48. Griffith v. Owens, 30 Ida. 647, 
166 P 922. 


[a] Thus L. (1917) c 47 p 106, pre- 
scribing qualifications of voters at 
bond elections in school districts, is 
invalid because allowing persons to 
vote disqualified by Const. art 6 § 38. 
Griffith v. Owens, 30 Ida. 647, 166 P 
922. 


49. Jones v.. School Dist. No. 96, 
144 Okl. 10, 289 P 268; West v. Platte 
County School Dist. No. 9, 37 Wyo. 36, 
258 P 583. 


[a] Additional residence require- 
ment.—That part of Comp. St. § 10283 
which provides for a longer residence 
period than is provided in the consti- 
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Statutes, 


tution as a prerequisite to the right 
to vote at a school district bond elec- 
tion is unconstitutional and _ void. 
Jones v. School Dist, No. 96, 144 Okl. 
10, 289 P 268. ? 


{[b] Payment of taxes.—A statute 
requiring evidence of the payment of 
a realty tax as an additional qualifi- 
eation for voting on questions of 
school bonding is unconstitutional as 
prescribing a different qualification 
fxsom that fixed in the constitution. 
West v. Platte County School Dist. 
No. 9, 37 Wyo. 36, 258 P 583. 


Statutes adding to qualifications re- 
quired of electors generally see Elec- 
tions § 21. 


Taxpaying as qualification see infra 
note 52. 


50. See statutory provisions. 


[a] Bona fide residence in the 
school district, in addition to the oth- 
er constitutional requirements, is nec- 
essary for one to vote at a school dis- 
trict bond election (Const. art 3 § 1, art 
10 § 26). Richardson v. Gregg, 144 
Okl. 102, 290 P 190; Jones v. School 
Dist. No. 96, 144 Okl. 10, 289 P 268. 


[b] Evidence sufficient to support 
a judgment that challenged voters 
were residents entitled to vote within 
Comp. St. (1921) § 10283. Stevens v. 
Canadian County Union Graded School 
Dist. No; 25 136 Okl, LO; 2750P) 1056; 


[ec] Evidence insufficient to show 
residence in school district. Barker 
v. Wilson, (Tex. Civ. A.) 205 SW 543. 


[d] Loss of residence.—That elec- 
tors moved to Texas for a few months 
during the cotton picking season did 
not cause them to lose residence, so 
as to defeat their right to vote at 
school district election (Const. art 3 
eG Lime y et eemaIKD) 26). Richardson v. 
Gregg, 144 Okl. 102, 290 P 190. 


{e] Territory in district less than 
required time for residence in pre- 
cinct.—A]ll persons, including females, 
residing in a consolidated school dis- 
trict and possessing the qualifications 
of electors, as defined by Const. art 3 
Siang Wo G1 ods) ve 289 art 38 V7; 
may vote on the issuance of bonds for 
such school district, although the ter- 
ritory in which they reside has been 
a part of the district for less ‘than 
thirty days. Lowe v. Blaine County 
Cons: School Dist: No. "97,79 Ok], 115, 
LOS PTT37. 


{[f] Residence outside parish.— 
Under Const, Gigs) art Lost wand 
art 199, requiring an elector to have 
been a resident of the parish for one 
year, and of the precinct for six 
months, where there was only one 
voting precinct in a school district 
embracing territory lying in two par- 
ishes, the voters from one parish are 
not qualified to vote in the other par- 
ish. Milton v. Lincoln Parish School 
Bd., 152 La. 761, 94 S 386. 


{g] Finding of nonresidence.—Hv- 
idence that voters removed from coun- 
ty into a new home in another county 
before the school bond election author- 
ized a finding that the voters intend- 
ed acquiring a new domicile (Civ. 
Code [1910] §§ 2182, 2186). Smith v. 
Ellabelle-Eldora School Dist., 40 Ga. 
A. 561, 150 SE 454. 


Residence requirements as to vot- 
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constitutional. Among the qualifications set for 
voters by particular statutes are residence,°®® proper- 
ty ownership,®! payment of taxes,®? the taking of 
a voter’s oath or affirmation,®* any person not so 
qualifying not being entitled to vote.** 
other hand, persons possessing the constitutional 


On the 


ing generally see Elections § 26 et 
seq. 


51. See statutory provisions, 


[a] Partnership property.—One 
owning with his partner property as- 
sessed against the latter for school 
taxes in the district is qualified to vote 
at a district bond election (Pub. Acts 


[1921] No. 301 § 1, amending Pub. 
Acts [1881] No. 164 ¢ 2 § 17). White 
v. Nottawa, etc., Fractional School 


Dist. No. 1, 285 Mich. 338, 209 NW 68. 


_[b] Sale of property before elec- 
tion.—One who sells his property be- 
fore the election is held is not qual- 
ified to vote at a bond election under 
Act (1921) No. 46. Bradford v. Grant 
yeas School Bd., 154 La. 242, 97 S 


§ ap elections generally see Elections 


52. See statutory provisions. 


[a] Payment of assessed taxes.— 
In South Carolina it is required that 
persons against whom taxes have been 
assessed should have paid such taxes 
before being entitled to vote, but it is 
not required that a voter be a taxpay- 


er. McLaurin v. Tatum, 85 S. C. 444, 
Ae SE 560. But see supra note 49 


At elections generally see Elections 
§ 37 et seq. 


53. See statutory provisions. 


[a] Presumptions.—That one’s 
name is signed to the oath in the vot- 
ers’ book, prescribed in Civ. Code 
(1910) §§ 86 and 40 et seq, is prima 
face evidence that the oath was ad- 
ministered as required by law. Chap- 
man v. Sumner Cons. School Dist., 152 
Ga. 450, 109 SE 129 [cert questions 


conformed to 28 Ga. A. 152, 110 SE 
453]. ‘ 
[b] Substantial compliance with 


Civ. Code (1910) §§ 36, 40, et seq, rel- 
ative to administration of the oath 
to voters signing the voters’ book, is 
sufficient. Chapman v. Sumner Cons. 
School Dist., 152 Ga. 450, 109 SE 129 
[cert questions conformed to 28 Ga. A. 
152, 110 SH 453]. 


54. See cases infra this note. 


[a] Nonresidents not entitled to 
vote.—Under School L. Code § 143 
voters not residing in the school dis- 
trict or the county in which the dis- 
trict was located are not qualified to 
vote at a bond election. St. Clair 
School Dist. No. 10 v. Broxton, 38 Ga. 
A. 65, 142 SE 575. 


{[b] Failure to take oath.—(1) One 
otherwise qualified is not entitled to 
vote at a bond election held under 
School Dist., 152 Ga. 450, 109 SE 129 
School Code, § 143, where the oath 
prescribed by Pol. Code (1910) §§ 36, 
40-43, 46, and 47, was not read by or 
mentioned to him when he signed the 
voters’ book. Chapman v. Sumner 
Cons. School Dist., 152 Ga. 450, 109 
SE 129 [cert questions conformed to’ 
28 Ga. A. 152, 110 SH 453]. (2) Al- 
though one’s name may have been 
signed to the voter’s book, he is not 
entitled to vote, unless he has suffi- 
ciently made oath or affirmation 
when so signing. Stephens v. Ball 
Ground School Dist., 153 Ga. 690, 113 
SE 85; Turk v. Royal, 34 Ga. A. 717, 
131 SE 119. 
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qualifications for voting are entitled to vote at school 
bond elections without regard to qualifications not 
Refusal to permit qualified persons to 
vote®® or to participation in the election of persons 
not qualified to vote®* does not render it void where 


required.®® 


such votes do not affect the result; 


is void, if qualified voters are fraudulently deprived 
of an opportunity to vote in numbers sufficient to 
have changed the result if permitted to vote.°* 


Registration.° °® 


55. State v. Dawson County, &7 
Mont. 122, 286 P 125; McKinnon v. 
Union High School Dist. No, 1, 116 Or. 
543, 241 P 386; Patterson v. Peeples, 
(S. C.) 80 SE 705. . 


[a] Taxpaying.—County high 
school bonds are not invalidated by 
reason of the fact that the question 
was Submitted to the “electors” of the 
county instead of the “taxpayers,” in 
that the mere fact that L. (1929) ec 29 
required a petition by the taxpayers, 
and that the board of trustees is em- 
powered to certify the decision of the 
question to be submitted to the tax- 
‘payers, did not overcome the plain re- 
quirement that the question be sub- 
mitted to the electors by the board of 
county commissioners. State v. Daw- 
son County, 87 Mont. 122, 286 P 125 
(taxpaying or property ownership not 
required of electors). 


{b] Property holding is not neces- 
sary to qualify one as an elector, it 
not being required by the constitution 
or statute. Patterson v. Peeples, (S. 
C.) 80 SE 705. 


{e] In union high school district 
under L. § 5298 it is not required that 
a voter be a taxpayer or head of a 
family with children of school age, 
required by § 5140 of voters at elec- 
‘tions in other districts. McKinnon v. 
Union High School Dist. No. 1, 116 
Or. 5438, 241 P 386. 


56. Calistoga Joint Union High 
School Dist. v. Webber, 54 Cal. A. 38, 
200 P1061; Arbuckle v. McKinney, 97 
SW 408, 30 KyL 55. 


[a] Thus (1) the submission of a 
bond issue to the electors of a high 
school district at the polling place in 
one county was not rendered invalid, 
under Const. art 2 § 1, and Pol. Code 
§§ 1088, 1598, 1600, because electors 
residing in an adjoining county were 
denied the right to vote, where the 
votes in favor of the bonds were suffi- 
cient without them, and their votes 
could not have changed the result. 
Calistoga Joint Union High School 
Dist. v. Webber, 54 Cal. A. 38, 200 P 
1061. (2) That certain persons are 
wrongfully excluded as electors will 
not vitiate an election, where the re- 
sult will be the same if all of such 
persons vote against the issue. Ar- 
buckle v. McKinney, 97 SW 408, 30 
KyL 55. 


57. Ga.—Smith v. Ellabelle-Eldora 
School Dist., 40 Ga. A. 561, 150 SE 
454. 


Iowa.—Strawn v. Indianola Inde- 
pendent School Dist., 199 Iowa 1078, 
203 NW 12. 


Miss.—Dye v. Sardis, 119 Miss. 359, 
80S 761. 


Okl.—Shelton v. Tulsa School Bd. 
Dist. No. 22, 43 Ok]. 239, 142 P 1034. 


Some of the statutes requiring 
that the persons entitled to vote in a school bond 
election be registered®® are considered as making 
registration by the voter a prerequisite to his right 
to vote,®? so that any person whose name does not 
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fied.®? 


but the election | voter.®? 


tions.®° 


S. C.—Patterson v. Peeples, 80 SE 
705. 


Wash.—Luzarder v. 
Wash. 299, 30 P 142. 


[a] Thus (1) a special election in 
a school district, authorizing an issue 
of bonds for a school building, was 
not void because unqualified voters 
voted, where, if illegal votes cast were 
deducted from the majority proclaim- 
ed by the election board, there would 
yet be a sufficient majority of votes 
to carry the proposition. Strawn v. 
Indianola Independent School Dist., 
199 Iowa 1078, 2083 NW 12, (2) That 
forty-one persons disqualified to vote 
at a school bond election were permit- 
ted to participate therein does not in- 
validate the election, where it was 
possible to ascertain the true vote and 
the proposition carried by the requi- 
site number of votes. Shelton v. Tul- 
sa School Bd. Dist. No. 22, 43 Okl. 239, 
142 P 1034. (3) Where the vote was 
one hundred and nine to twenty-one, 
the fact that there was one more vote 
than appeared on the poll list would 
not invalidate the election. Patterson 
v. Peeples, (S. C.) 80 SE 705. 


58. Richardson v. Gregg, 144 OKI. 
102, 290 P 190. 


59. Necessity for registration see 
intra <Se7L7. 

Registration or voter’s lists see in- 
fra § 723. 


60. Chapman v. Sumner. Cons. 
School Dist., 152 Ga. 450, 109 SE 129 
[cert questions conformed to 28 Ga. A. 
152, 110 SE 453]; St. Clair School 
Dist. No. 10 v. Broxton, 38 Ga, A. 65, 
142 SE 575. 


61. See infra § 717. 


62. Chapman vy. Sumner Cons. 
School Dist., 152 Ga. 450, 109 SE 129 
[cert questions conformed to 28 Ga. 
A. 152, 110 SE 453]; St. Clair School 
Dist. No. 10 v. Broxton, 38 Ga. A. 65, 
142 SE 575. 


[a] Particular list on which vot- 
er’s name must appear.—(1) A per- 
son whose name does not appear on 
the county registrar’s list cannot vote 
in a school district bond election. 
(School- i. Code § 143). Sti> Clair 
School Dist. No. 10 v. Broxton, 38 Ga. 
A. 65, 142 SE 575. (2) Under Const. 
art 2 § par 1 (Civ. Code [1910] 
§ 6395), Civ. Code (1910) §§ 34, 58, 
59, and 68, and Acts (1913) p 115, 
one whose name does not appear on 
any list of the county registrars filed 
with the clerk of the superior court 
is not entitled to vote at a bond elec- 
tion under School Code, § 143, al- 
though his name appears on the vot- 
ers’ book of the tax collector and the 
list of registered voters furnished by 
the ordinary to the managers of the 
election, ete., and he is otherwise 


Sargeant, 4 
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appear on the requisite voters’ list is not entitled to 
vote at the election, although he is otherwise quali- 
On the other hand, the mere fact that a per- 
son’s name appears on such voters’ list does not 
entitle him to vote, if he is otherwise not a qualified 


Women. In some jurisdictions there are statutes 
giving women the right to vote at district meet- 
ings,®* under which women, who are otherwise qual- 
ified, are entitled to participate in school bond elec- 
Where by statute women possessing other 
designated qualifications are permitted to vote,°® 
women who do vote at a particular election are pre- 
sumed to belong to the class which the statute de- 


qualified. Chapman v. Sumner Cons. 
School Dist., 152 Ga. 450, 109 SE 129 
[cert questions conformed to 28 Ga. 
A. 152, 110 SE 453].°" (3) | Voters 
whose names were placed on the vot- 
ers’ book subsequent to the year in 
which the last list of registered vot- 
ers was filed are not qualified to vote 
at a bond election (School L. Code § 
143)., .St.. Clair School Dist. No. 10 v. 
Broxton, 38 Ga. A. 65, 142 SE 575. 
(4) One whose name does not appear 
on the certified list of registered vot- 
ers furnished by the ordinary to the 
managers of a bond election held un- 
der School Code, § 143, nor on the 
general or Supplemental list of the 
county registrars, is not entitled to 
vote, although upon moving from an- 
other county he had his name trans- 
ferred to, and entered on, the voters’ 
book of the tax collector for the coun- 
ty. Chapman §v. Sumner Cons. 
School Dist., supra. (5) One whose 
name does not appear on the general 
or supplemental list of the county 
registrars, but whose name does ap- 
pear on the certified list of voters 
furnished by the ordinary to the 
managers of a bond election held un- 
der School Code, § 148, and also on the 
voters’ book of the tax collector, hav- 
ing been transferred thereto when he 
moved from another county, is not 
entitled to vote. Chapman v. Sumner 
Cons. School Dist., supra. (6) One 
moving into a county, without having 
made application for a transfer of 
his name, and entry thereof on the 
voters’ book in the county is not qual- 
ified to vote in a bond election (Civ. 
Code [1910] § 71). Turk v. Royal, 34 
Gar Avil 130 SH aro: 


lb] Registration by unauthorized 
person.—One whose name has been 
placed upon the registration, but by 
some person unauthorized to make 
the entry, cannot vote (L. [1908] p 
27). Stephens v. Ball Ground School 
Dist., 153 Ga. 690, 113 SE 85. 


63. Stephens v. Ball Ground School 
Dist., 153 Ga. 690,118 SE 85; Turk wv 
Royal, 34 Ga. A. 717, 181 SE 119. 


64. Right of women to vote at dis- 
trict meetings see supra § 234. 


65. Olive v. School Dist. No. 1, 86 
Nebr. 135, 125 NW 141. 


[a] Thus since L. (1881) ec 78 subd 
2 § 4, authorizes women owning real 
or personal property assessed in their 
name to vote at any school district 
meeting, and L. (1879) p 170 § 2, au- 
thorizes the issue of bonds on the sub- 
mission of the proposition to the qual- 
ified electors of the school district 
women, entitled to vote at school elec- 
tions, may lawfully vote for or 
against school district bonds. Olive 
v. School Dist. No. 1, 86 Nebr. 135, 
125 NW 141. 


66. See statutory provisions. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 716-717] 


clares to be legal voters.®* Since the enactment of 
the nineteenth amendment to the Constitution of the 
United States, any disqualification existing on ae- 
count of sex has been removed so that women, other- 
wise qualified, may now vote at school bond elec- 
tions.°§ 


Color. It is not improper to submit a question of 
issuing bonds for the establishment of a white school 


‘to the white voters of the district only, and not per- 


mitting colored persons to participate therein, where 
the property of colored persons cannot be taxed for 
the support of white schools.®® 


Challenges.7° The mode by which a person who, 
on offering to vote, is challenged, shall prove his 
qualifications is frequently prescribed by statute, 
one method being by affidavit.’ An elector however, 
in refusing to make an affidavit as to his qualifica- 
tions, does not waive his right to vote, where the 
affidavit called for by the challenging officer was not 
that required by statute.7° 


Determination of qualifications.’ In a jurisdie- 
tion where no provision is made for the contest of 


67. Sisk v. Gardiner, 74 SW 686, 
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graded or common school districts, 
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elections in the courts?® the decision of the election 
tribunal on the question of whether a prospective 
voter is qualified is final’® in the absence of fraud.’7 


[§ 717] (e) Registration of Voters.’® In some 
jurisdictions,*® but not all,®° the statutes require that 
there be a registration of the voters who desire to 
participate in the election; the requirement for 
registration, however, in some jurisdictions, does not 
apply to all classes of school districts.*_ Under some 
of the constitutions whether registration is necessary 
in a particular election depends upon the statute re- 
lating thereto.8* The failure to provide for regis- 
tration, however, in a jurisdiction where required 
does not necessarily invalidate the election, as where 
the result of the election could not have been differ- 
ent if all the persons who were deprived of their 
right to vote had voted. The registration pro- 
ceedings should be in accord with the statutory pro- 
visions therefor,** as for example on proper notice,®* 
but irregularities in the proceedings which are not 
shown to have affected the results of the election do 
not invalidate the election.®¢ 


Miller v. Duke School Dist. No. 1, 184 


25 KyL 18. 


68. Stephens v. Ball Ground School 
Dist., 153 Ga. 690, 113 SE 85. 


Right of women to vote: 
Generally see Elections § 42. 


At district meetings generally see 
supra § 234 


69. Munfordville Mercantile Co. v. 
District No. 39, 155 Ky. 382, 159 SW 
954. 


70. At elections generally see Elec- 
tions § 219. 


71. See statutory provisions. 
72. See statutory provisions. 


73. Richardson v. Gregg, 144 Okl. 
102, 290 P 190 (voters intimidated). 


74. Proceedings to determine va- 
lidity of bonds see infra § 731. 


75. See infra § 730 note 26. 


76. Pullen v. Multnomah County 
School Dist. No. 3,-95 Or. 289, 186-P 
9, 187 P 624. 


77. Pullen v.- Multnomah County 
School Dist. No. 3, supra. 


78. At elections generally see Elec- 
tions §§ 53-66. 


79. See statutory provisions, 


{a] Special registration.—St. § 
1495 requires that there be a special 
registration for a special election on 
a school bond question in districts 
of specified classes, to take care of 
those becoming voters since the last 
general registration. Fall v. Read, 
194 Ky. 135, 2388 SW.177. 


80. Roswell Bd. of Education vy. 
Citizens’ Nat. Bank, 23 N. M. 205, 167 
P 715; Luzader v. Sargeant, 4 Wash. 
299, 30 P 142. 


[a] General election laws requir- 
ing registration of voters do not ap- 
ply at a bond election in a municipal 
school district. Roswell Bd. of Edu- 
eation v. Citizens’ Nat. Bank, 23 N. M. 
i Uo) IP aloe 


81. Payne v. Providence Graded 
Common School Dist., 173 Ky. 753, 191 
SW 477. 

{a] Thus at special elections call- 
ed under the general school laws, and 

neld on a day other than the general 
election day, to vote bonds in and of 


where voting is viva voce, registra- 
tion is not required. Payne v. Provi- 
dence Graded Common School Dist., 
173 Ky. 753, 191" Sw “477. 


[b] Women.—Women qualified and 
desiring to vote in elections concern- 
ing schools are, by St. § 4535h, subs 
1, 2, and section 1550, subs 17a, re- 
quired to register only when regis- 
tration is a prerequisite to men vot- 
ing therein. Payne v. Providence 
Graded Common School Dist., 173 Ky. 
753, 191 SW 477. 


82. Payne v. Providence Graded 
Common School Dist., supra (Const. 
§§ 145-155). 


83. Fall v. Read, 194 Ky. 135, 238 
SW 177. : 


[a] Reason for rule.—‘‘The sole 
purpose of registration is to ascer- 
tain the persons living in the voting 
precincts affected who are legally en- 
titled to vote, and give to those con- 
cerned an opportunity to know all the 
persons who assert a right to vote in 
said precinct or precincts, and to ex- 
amine into their right, if any question 
be made, to note and determine wheth- 
er they possess the qualifications en- 
titling them to participate in the elec- 
tion before the election day. Where, 
as in this case, the number of voters 
prevented from participating in the 
election are so few as compared with 
the whole number cast that the final 
result of the election could not be 
changed in any way by their vote if 
they should vote for the complaining 
party or contestant, and such party 
would still be in the minority, there 
appears no reason why an otherwise 
valid election should be set aside.” 
ae v. Read, 194 Ky. 135, 238 SW 177, 
79) 


84. Plott v. Haywood County, 187 
N. ©. 125, 121. SH 190; Hammond -v. 
McRae, 182 N. C. 74, 110 SE 102; 
Casey v. Dare County, 168 N. C. 285, 
84 SE 268. 


[a] Registration books of previ- 
ous general election are available for 
use at an election for the issuance of 
school bonds under Priv. L. (1913) ¢ 
120 § 3, it not being necessary to con- 
duct a new registration. Casey v. 
Dare County, 168 N. C. 285, 84 SE 268. 


85. Morris v. Newton Graded 
School Dist., 184 N. C. 684, 114 SE 621; 


N. C. 197, 113 SE 786. 


86. Plott v. Haywood County: 187 
N. C. 125, 121 SE 190; Morris v. New- 
ton Graded School Dist., 184 UN-P iC. 
634, 114 SH 621; Heckert v. Aberdeen 
Graded School, 184 N. C. 475, 115 SE 
50; Miller v. Duke School Dist. No. 
1, 184 N.C. 197; 113 SH 7863" Hame= 
mond v. McRae, 182 N. C. 74, 110 SH 
102; Casey v. Dare County, 168 N. C. 
285, 84 SE 268. 


[a] Thus that the registrar was 
improperly absent during some of the 
registration days, and that names 
were placed on the books by an unau- 
thorized person, ete., were mere irreg- 
ularities which were not fatal, in the 
absence of proof that they affected 
the result. Casey v. Dare County, 168 
N. C. 285, 84 SE 268. 


[b] Irregularities by registrars.— 
(1) Plott v. Haywood County, 187 
NoC. 126421 SH 1904ee¢2) Where 
notice of a new registration was 
published twice in a newspaper of 
general circulation in the district, 
and a written notice was also posted 
at the courthouse door in the coun- 


ty, and at three public places in the 


district for two weeks prior. to the 
opening of the registration books, 
which were kept open from May 15th 
until June 3d, prior to election on 
June 15th, the technical failure to 
give preliminary notice of registra- 
tion, under -C. S. § 5926, for the full 
twenty days, should not be allowed 
to affect the result of the election 
fully and fairly expressing the vot- 
ers’ will. Miller v. Duke School Dist. 
NOs! Ly el SAIN CooL Oi, sho. te no.or 
(3) Where evidence exists that the 
registration books were properly. 
kept open, and wide publicity was 
given throughout the district, and as 
a result a large majority voted in 
favor of both issues, and no evidence 
is presented Showing that notice was 
not given, or that the result of the 
election and registration might have 
been different, if further notice had 
been given, a technical failure to give 
notice for the full time required by 
statute is not sufficient ground for 
invalidating the election. Heckert v. 
Aberdeen Graded School, 184 N. C. 
475, 115 SE 50. 


{c] Time for keeping registration 
books open.—An election by voters 
of a district authorizing the issu- 
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[§ 718] (f) Conduct of Election’'—aa. In Gen- 
Unless so provided by statute,8® the general 
election laws prescribing the method of conducting 
elections generally’® do not apply in the conduct of 
bond elections by school districts or other local school 
organizations,®° statutes or constitutional provisions, 
in some jurisdictions, so providing.®* 
special statutes exist in regard to particular school 
districts,°* the provisions of the general school laws 
regulating the conduct of school elections general- 
ly®? do not apply to bond elections of the particular 
district,®* unless such district has invoked such gen- 
eral school laws®® in a jurisdiction where this is per- 
An election upon the question of the is- 


eral. 


mitted.®® 


ance of bonds will not be declared 
invalid for the reason that the reg- 
istration books were only kept open 
for nineteen days instead of twenty 
days as required by C. S. § 5947, 
where the matter was fully known 
and discussed and opportunity afford- 
ed to every voter to register, and 
there is no evidence of failure of any 
voters to register, or that any ap- 
plication was made to register aft- 
er the books were closed, and _ the 
measure was generally acquiesced in. 
Hammond v. McRae, 182 N. C. 747, 
110 SE 102. 

87. Conduct of elections generally 
see Hlections § 201 et seq. 


Municipal bond elections see Mu- 
nicipal Corporations § 4180. 


88. See statutory provisions. 
g9. See Elections §.201 et seq. 


90. I1l.—Lewis Vv. Community 
High School Dist., 308 Ill. 305, 139 
NE 426. 


Kan.—Stanhope We Greenwood 
County Rural High School Dist. No. 
1,110 Kan. 739, 205 P 648; Abrahams 
v: School Dist. No. 33, 97 Kan. 325, 
1D SePLG6e 


Ky.—Clark v. Dawson Springs 
Graded School Dist., 164 Ky. 210, 175 
SW 359. ; 

Minn.—Sauk Centre Bd. of Educa- 
tion v. Moore, 17 Minn. 412. 


Mo.—Horsefall v. Salem _ School 
Dist., 143 Mo. A. 541, 128 SW 33. 


[a] Australian Ballot System in- 
applicable.—(1) Since the amend- 
ment of the School L., § 86, by L. 
(1921) p 803, so as to provide in 
detail for the conduct of school elec- 
tions, and not to require them _ to 
be held under the Australian Bal- 
lot Law, as the section did before 
amendment, and since the amend- 
ment of § 91 by the same act, au- 
thorizing the board of education of 
high school districts to acquire and 
maintain sites and buildings for high 
schools, an election in a community 
high school district organized under 
§ 89a, which requires elections to be 
in held in the manner specified by 
§ 86, for the issuance of bonds, is 
not governed by the Australian Bal- 
lot Law. Lewis v. Community High 
School Dist. No. 95, 308 Ill. 305, 139 
NE 426. (2) The Australian Ballot 
Law does not apply to school dis- 
trict elections on the question of the 
issuance of schoolhouse bonds. 
Abrahams v. School Dist. No. 33, 97 
Ian. 325, 155° P16. (3)) Under Ru- 
ral High School Law (LL. [1917] c 
284) a bond election in a rural high 
school district can lawfully be con- 
ducted in the same manner as an 
ordinary school election, and in such 
ease the Australian ballot law, which 
is designed for use in subdivisions 
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however.?8 


And where 


of the state larger than a school dis- 
trict, has no application, in view of 


Gen. St. (1915) §§ 4210, 9177, 9178, 
and L. (1917) c 284 § 2. Stanhope 
v. Greenwood County Rural High 


School Dist. No. 1, 110 Kan. 739, 205 
P 648. (4) The law governing elec- 
tions for state and county officers 
under the Australian Ballot System, 
which expressly excepts from its 
operation school elections, does not 
require that a school district elec- 
tion on the question of the issuance 
of bonds shall be ‘held under the 
Australian system. Horsefall _ v. 
Salem School Dist., 143 Mo. A, 541, 
128 SW 33. 


91. See constitutional and statu- 
tory provisions. 


92. See statutory provisions. 
93. See statutory provisions. 


District meetings generally see su- 
pra §§ 236-240. 


94. Smith v. Amber Tp. Fractional 
School Dist. No. 6, 241 Mich. 366, 217 
NW 15; 
ucation v. Straub, 182 Mich. 665, 148 
NW 716. 


95. Smith v. Amber Tp. Fractional 
School Dist. No. 6, 241 Mich. 366, 217 
NW 15; Traverse City Bd. of Ed- 
ucation v. Straub, 182 Mich. 665, 148 
NW 716. 


[a] District need not bring itself 
within general election law. Smith 
v. Amber Tp. Fractional School Dist. 
No. 6, 241 Mich. 366, 217 NW 15. 


96. See statutory provisions. 


97. Jennings v. New Bronwood 
School Dist., 156 Ga. 15, 118 SE 560; 
Veal v. Deepstep Cons. School Dist., 
34> Ga. A. 67, 128 SH 223;5- Smith 
v. Amber Tp. Fractional School Dist. 
No. 6, 241 Mich. 366, 217 NW 15; 
Roswell Bd. of Education v. Citizens’ 
Nat, Bank) 23) N. MM. 205, L67<P) 715; 
Nichols v. Pierce County School Dist., 
39 Wash. 137, 81 P 325; Luzader ‘vy. 
Sargeant, 4 Wash. 299, 30 P 142. 


[a] Statute applicable.—(1) Where, 
under the act codifying the school 
laws, as modified by L. (1921) pp 221, 
224, § 1 (Park Civ. Code Annot. Supp. 
[1922] § 1489a), the trustees of a 
consolidated school district hold an 
election to determine whether bonds 
shall be issued for a schoolhouse for 
the district, they must follow the 
law as required of the county au- 
thorities in Civ. Code (1910) § 440, 
procedure of which is provided by 


§§ 446-448. Jennings v. New Bron- 
Wood School s Dist, W156. Gal 15, 18 
SE 560; Veal v. Deepstep Cons. 


School Dist., 34 Ga. A. 67, 128 SH 
223. (2) Under Code (1915) § 4902, 
an election for voting upon school 
bonds shall be held and conducted 
in the same manner as School officials 
are elected, in so far as such proce- 


Traverse City Bd. of Ed-+ 
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suance of bonds by a school district or other local 
-school organization should nevertheless be conducted 
in accordance with thé statutes relating thereto,®? 
a substantial compliance therewith being sufficient, 
Thus in the absence of a showing of 
prejudice or that the results of the election have been 
affected thereby®® mere irregularities in the con- 
ducting of the election will not invalidate such elec- 
tion,’ particularly, where the statute is considered 
merely as directory.? 
invalidated because of the presence of more than 
one voter in the election booth at the same time,’ 
nor because the electors handed unfolded ballots to 
the judge after voting.* 


Accordingly an election is not 


Neither is the election in- 


dure is applicable. Roswell Bd. of 
Education vy. Citizens’ Nat. Bank, 23 
INS ME. 205 167 rs 2 (3) Aaispe= 
cial statute prescribing the method 
of conducting a special election for 
the validation of an illegal indebt- 
edness does not apply to an elec- 
tion to authorize an issuance of bonds 
for the purpose of erecting a high 
school building. Nichols v. Pierce 
County School Dist. No. 10 Bd. of 
Directors, 39 Wash. 137, 81 P 325, 
(4) Under Acts (1890), p 246, elec- 
tions for the issuance of school bonds 
are to be held in the manner pre- 
scribed for .the holding of special 
school elections. Luzader v. Sar- 
geant, 4 Wash. 299, 30 P 142. 


[b] District bringing itself with- 
in general school election law (see 
supra this section notes 95, 96) must 
follow such law in the conduct of 
the election. Smith v. Amber Tp. 
Fractional School Dist. No. 6, 241 
Mich. 366, 217 NW 15. 


98. Howard v. Luke, 18 Ariz. 563, 
164 P 439. 


99. Chambers v. Knoxville City 
Independent School Dist., 172 Iowa 
340, 154 NW ~~ 581; Liddell v. 
Noxapater, 129 Miss. 513, 92 S 631. 


1. Ariz.mHoward v. Luke, 18 Ariz. 
563, 164 P 439. 


Ky.—Bullitt v. Louisville, 213 Ky. 
756, 281 SW 1031; Hughes v. Rob- 
erts, 142 Ky. 142, 134 SW 168, Ann 
Cas1912D 148. 


Miss.—Liddell v. Noxapater, 129 
Miss. 513, 92 S 631. 
Or.—MecKinnon wv Union High 


School Dist. No. 1, 116 Or. 543, 241 
P 386. 


Tex.—Lewis v. Stanton Independ- 
mos School Dist., (Civ. A.) 294 SW 


[a] Irregularities not invalidating 
election.—(1) Delivering more than 
one ballot to the voter, where the 
voter voted more than once. Mc- 
Kinnon v. Union High School Dist. 
No: 2) t16Or? 5437241 Pe S38 6re cep 
That some one other than the clerk 
entered the names of some of the 
voters on the poll sheets. McKin- 
non v. Union High School Dist. No. 
1, supra. (3) That separate sheets 
of paper were used to list the vot- 
ers instead of poll books. McKin- 
non v. Union High School Dist. No. 
1, supra. 


2. Bullitt v. Louisville, 
756, 281 SW 1081. 


3. Chambers v. Knoxville City In- 
dependent School Dist., 172 Iowa 340, 
154 NW 581. 


4 Chambers v. Knoxville City In: 
dependent School Dist., supra. 
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For later cases, developments and changes in the law see Annotations, same title and section number, 
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validated by reason of the board of directors of the 
district taking an active part in the campaign,’ nor 
by the failure to have distance markers placed 
around the polls where there was no loitering nor 
electioneering around the polls.® 


[§ 719] bb. Election Officers. The election should 
be held by the officers prescribed by the statute,” who 
must qualify in accordance therewith,® and, where 
such election officers are to be appointed by the 
school board,® they must be appointed by such board 
at a proper meeting and vote thereof.1° The names 
of the election officers need not be made public or 
published, where not required by the statute.tt In 
the absence of fraud or resulting prejudice,’? the 
election is not necessarily rendered void by the fact 
that the appointment of such officers was not made 
in strict conformity to statutory provisions,'? nor 
by any irregularity in the qualifying procedure.'# 
Hence, that election officers, otherwise qualified and 
acting in good faith under color of title and without 
objection by the voters or other officers, were ap- 


SCHOOLS AND SCHOOL DISTRICTS 


[56 C.J.] 609 


pointed by less than a majority of the board is not 
ground for invalidating the election;1® nor is an 
election rendered invalid by the fact that an officer 
of the district acted as one of the election officers, 
where there is no suggestion that such officer was 
guilty of improper conduet or of failing to perform 
his duty.1® Where one, who has been appointed to 
act as judge at a school bond election, fails to ap- 
pear and qualify, it is proper for the district officers 
to fill such vacancy from among bystanders at the 
election,’? such appointment not invalidating the 
election.18 Where such a vacancy is filled by one 
selected by the voters with the acquiescence of the 
officer designated by the statute to do so, the ap- 
pointment is considered as being made by such of- 
ficer so as not to invalidate the election.1® However, 
where the statute requires that the election be con- 
ducted by a certain number of officers to be appoint- 
ed for such purpose,”° an election conducted by less 
than a majority of such number is invalid, such de- 
fect being more than a mere irregularity.? 


5. Chambers v. Knoxville City In- 
dependent School Dist., supra. 


6. Lewis v. Stanton Independent 


Se pool Dist; (Lex. Civ, A.),.,294. Sw 
[a] Reason for rule.—‘‘Election 


markers are intended to prevent elec- 
tioneering and loitering around the 
polls, and the court found there was 
no such electioneering and loitering. 
The purpose of the markers was ac~ 
complished without them being post- 


ed.’ Lewis v. Stanton Independent 
Sl eee (Tex. Civ. A.) 294 SW 
863, 


7. Mack v. Adams County Inde- 
pendent School Dist., 200 Iowa 1190, 
206 NW 145; Chambers v. Knoxville 


City Independent School Dist., 172 
Towa 340, 154 NW 581. 
[a] Town officers.—The  legisla- 


ture which created the district com- 
posed of a town and adjacent terri- 
tory has power to give to the town 
officers the control and supervision 
of a bond election in the district. 
Hammond v. McRae, 182 N. C. 747, 
110 SE 102. 


8. Bradford v. Grant Parish School 
Bd., 154 La. 242, 97 S 430. 


9. See statutory provisions. 


[a] Board of education.—Under 
Acts (1920) ec 53 § 10 the board of 
education in cities of the third class 
ean conduct the election under offi- 
cers of its own choosing. Rogan v. 


Middlesboro Bd. of Education, 192 
Ky. 770, 284 SW 443. 
10. Lamaster v. Wilkerson, 143 


Ky. 226, 136 SW 217. 

[a] Majority of board.—Less than 
a majority of the trustees of a com- 
mon graded school district could not 
appoint officers for an election to de- 
termine the issuance of bonds by the 
district for the erection of a school 
building, although one of the two 
minority members held the proxy of 
another, the statute requiring the of- 
ficers to be appointed by the “board.” 
Lamaster v. Wilkerson, 143 Ky. 226, 
136 -SW.,217. 

Meetings of district boards gener- 
ally see’supra §§ 209-211. 

11. Patterson v. Peeples, 
80 SE 705. 

12. Mack v. Adams County Inde- 
pendent School Dist., 200 Iowa 1190, 
206 NW 145; Chambers v. Knoxville 
City Independent School Dist., 172 
Iowa 340, 154 NW 581; Bradford v. 


[56 C. J.—39] 


(SaC:) 


Grant Parish School Bd., 154 La. 242,; NW 756. 
97 S 430. 15. Lamaster v. Wilkerson, 143 
13. Dean v. State, 74 Fla. 277, 77) Ky. 226, 136 SW -217. 


S 107; Mack v. Adams County In- 
dependent School Dist., 200 Iowa 
1190, 206 NW 145; Chambers v. 
Knoxville City Independent School 
Dist., 172 Iowa 340, 154 NW 581; 
Lewis v. Stanton Independent School 
Dist., (Tex. Civ. A.) 294 SW_ 863. 


[a] TIllustrations.—(1) That all 
the members of the school board 
were chosen as judges of the school 
bond election in addition to the.pres- 
ident and secretary, authorized by 
Code (1924) § 4195, to act as judges, 
is a mere irregularity, not invalidat- 
ing the election, in absence of show- 
ing of resulting prejudice. Mack v. 
Adams County Independent School 
Dist., 200 Iowa 1190, 206 NW _ 145. 
(2) The election is not invalidated 
because there were not three mem- 
bers of the school board appointed 
as judges of election, as required by 
Code, § 2746. Chambers v. Knoxville 
City Independent School Dist., 172 
Iowa 340, 154 NW 581. 


[b] De facto clerks.—Clerks se- 
lected by the voters present, because 
of the failure of designated officers 
to act, are de facto clerks, the ir- 
regularity of their selection not in- 
validating a school bond election. 
Lewis v. Stanton Independent School 
Dist., (Tex. Civ. A.) 294 SW 863. 


{e] Lack of qualifications.—That 
one of the inspectors and the clerk 
of the election were not freehold- 
ers in the district did not invalidate 
an election, where there was no sug- 
gestion of bad faith or that result 
was thereby affected. Dean v. State, 
TA Mlae2nits Giron Oc. 


14. Bradford v. Grant Parish 
School Bd., 154 La. 242, 97 S 430; 
Hagen v. Consolidated School Dist. 
No. 111-74, 156 Minn. 268, 194 NW 
756. 


[a] Improper oath of office.—A 
bond election, under Act (1921) No. 
46, was not vitiated because the com- 
missioners were Sworn by a deputy 
sheriff instead of the clerk. Brad- 
ford v. Grant Parish School Bd., 154 
La. 242, 97 S 4380. 


[b] Failure to take oath.—The 
fact that the judges were not sworn 
does not affect the validity of an 
election for the issuance of district 
bonds. Hagen v. Consolidated School 
Dist. No. 111-74, 156 Minn. 268, 194 


[a] Reason for rule.—‘‘The acts 
of election officers de facto, who are 
under color of election or appoint- 
ment, are as valid as to third per- 
sons and the public as those of offi- 
cials de jure.” Lamaster v. Wilker- 
son, 143 Ky. 226, 136 SW 217, 219. 


[b] Thus, although the judge and 
clerk appointed by two of the board 
of trustees of a common graded 
school district to hold an election 
for the issuance of bonds to erect 
a schoolhouse were illegally appoint- 
ed, because a minority of the trus- 
tees had no power to make the ap- 
pointment, if they were qualified, 
duly sworn, and properly performed 


their duties, without any objection as 


to the legality of their appointment, 
and without knowledge by them 
thereof, the election was not there- 
by invalidated. Lamaster v. Wilker- 
son, 143 Ky. 226, 136 SW 217. 


16. Clark v. Dawson Springs Grad- 
Se panes Dist., 164 Ky. 210, 175 SW 


17. Parks v. Yavapai County School 
Dist..No. 1, 22 Ariz. 18, 193 P 838. 


[a] Reason for rule.—‘“It is the 
policy of our election laws to fill va- 
cancies on the election boards from 
bystanders so as not to delay the elec- 
tions.” Parks v. Yavapai County 
Soe a No. 1, 22 Ariz. 18, 193 P 


18. Parks v. Yavapai County School 
Dist. No. 1, supra. 


19. Lewis v. Stanton Independent 
chet Dist., (Tex. Civ. A.) 294 SW 


20. See statutory provisions. 


21. Hughes v. Roberts, 142 Ky. 
142, 184 SW 168, AnnCas1912D 148. 


{a] Thus, where an election held 
under St. § 4481 (Russell St. § 5758), 
which requires that the board of trus- 
tees shall appoint two judges, a clerk, 
and a sheriff to hold the election, and 
was regular, save that it was held 
by one clerk and one judge, there was 
not a substantial compliance with the 
statute St. § 448 (Russell St. § 5al), 
providing that words purporting to 
give authority to several public offi- 
cers must be taken as giving author- 
ity to a majority, and the election 
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[§ 720] cc. Time of Election. In a jur'sdiction ) ing of a particular act,?° a substantial compliance 


where the general election laws do not apply in the 
conduet of a school bond election,?? the election need 
not be held on the regular election day,? 
be held on the day designated by the board or offi- 
However, the question 
may be submitted at the annual meeting of the dis- 
trict rather than at a special meeting, as required by 
special act, where the district has elected to bring 
itself within the provisions of the general school 
Where the statute requires the election to 


cer empowered so to do.?4 


law. 


3 but it may 


be held within a stated number of days from the do- 


was void. Hughes vy. Roberts, 142 Ky. 
142, 1384 SW 168, AnnCas1912D 148. 


22. See supra § 718. 


23. Rogan v. Middlesboro. Bd. of 
Education, 192 Ky. 770, 234 SW 443; 
Weil v. Paris, 176 Ky. 841, 197 SW 
461; Smith v. Shelby Graded School 
Dist., 171 Ky. 39, 186 SW 927; Clark 
v. Dawson Springs Graded School 
Dist., 164 Ky. 210, 175 SW 359; Sisk 
v. Gardiner, 74 SW 686, 25 KyL 18, 


24. Rogan vy. Middlesboro Bd. of 
Education, 192 Ky. 770, 234 SW 443; 
Weil v. Paris, 176 Ky. 841, 197 SW 
461; Smith v. Shelby Graded School 
IDISt ye Lil Ky.) 39) 186 SW 9275 Sisk 
v. Gardiner, 74 SW 686, 25 KyL 18. 


[a] Thus, under Const. § 155, and 
in view of St. § 4464, a city of the 
fourth class, constituted common 
school district by § 38606, had the 
right of any other district to hold 
an election, on the question of vot- 
ing bonds for use in the erection and 
equipment of additional school build- 
ings, on any day selected by the board 
or council. Rogan v. Middlesboro Bd. 
of Education, 192 Ky. 770, 234 SW 
443 (board of education in city of 
third class under Act [1920] ec 53 § 
oo aa We Paris; W76) WKy.9541,9197 


25. Traverse City Bd. of Education 
v. Straub, 182 Mich. 665, 148 NW 716. 


{a] Thus under Local Acts (1895) 
No. 424 tit 7 § 10, and Comp. L. (1897) 
§ 4717, as amended by Pub. Acts 
(1911) ‘No. 12, the question of the is- 
suance of bonds by the school dis- 
trict of Traverse City might be sub- 
mitted to the electors at the annual 
meeting as well as at a special meet- 
ing called for that purpose. Traverse 
City Bd. of Eatcewe ls Vv. Straub, 182 
Mich. 665, 148 NW 71 


Applicability of ae school law 
see supra § 718 notes 88-91. 


26. See statutory provisions, 

27. Davidson v. Pikeville Bd. of 
Education, 225 Ky. 165, 7 SW (2d) 
1056. 

[a] Reason for rule.—‘‘The pur- 


pose in providing that 15 days must 
elapse before the election was to se- 
cure adequate notice to the public of 
the election. The purpose of requir- 
ing that the election’ must be. held 
within not more than 30 days was to 
prevent an unreasonable delay of the 
election by a council that might be 
unfriendly to a bond issue. The elec- 
tion here was not unduly delayed. To 
hold the election on the thir- 
ty-third day, was a substantial com- 
pliance with the statute, and could 
have affected nobody’s rights.” Da- 
vidson vy. Pikeville Bd. of Education, 
225 Ky. 165, 168, 7 SW (2d) 1056. 


[b] Thus holding an election re- 
garding the issuing of school bonds 
on the thirty-third day after a cer- 
tificate was filed with the council is 


a substantial compliance with the 
statute specifying thirty days (St. § 
3587a20). Davidson vy. Pikeville Bd. 
of yo tuga tle 225 Ky. 165, 7 SW (2d) 


28. See statutory provisions. 


[a] Effect of subsequent enact- 
ment.—L. (1920) ec 207 § 2, providing 
as to bond elections that ‘‘such elec- 
tion shall be held as far as practica- 
ble in accordance with the law reg- 
ulating general elections in this 
state,” does not conflict with nor re- 
peal L. (1916) ec 194 (Hemingway’s 
Code, § 4004), designating the school- 
house as the place of election. The 
place, being designated in the Specific 
Act (chapter 207), only requires the 
conformity to the general law as far 
as practicable in other’ respects. 
Beaulah-Witts Cons. School Dist. v. 
Johnson, 126 Miss. 848, 89 S 668. 


29. See statutory provisions. 


[a]. Thus, where a_ consolidated 
school district is organized under L. 
(1918) ec 172 (Hemingway Code Supp. 
[192?] § 7356 et seq.), and L. (1920) 
ec 207 (Hemingway Code Supp. [1921] 
§ 6662f et seq.), and an election is 
held under L. (1916) e 194 (Heming- 
way Code § 4004), to determine upon 
a bond issue for school buildings, and 
there is no schoolhouse in the dis- 
trict, and the trustees designate a 
convenient place in the district for the 
election, the election is valid under 
L. (1916) c 194 (Hemingway Code § 
4004), authorizing the trustees to se- 
lect a convenient place for the elec- 
tion if there is no schoolhouse at 
which to hold it. Monroe County v. 
Minga, 127 Miss. 702, 90 S 443. 


{[b] Sufficiency of designation.— 
Under L. (1916) ec 194 (Hemingway 
Code c 4004), providing that the elec- 
tion shall be held at the schoolhouse 
of the district, or, if there is no 
schoolhouse, the election shall be held 
at a convenient place designated by 
the trustees of the school, where 
there was no schoolhouse of the con- 
solidated district, and the trustees se- 
lected as a convenient place for hold- 
ing the election a schoolhouse of one 
of the districts of which the consol- 
idated district was composed, but 
kept no minutes of their action in 
that respect, simply reporting it to 
the board of supervisors and the elec- 
tion commissioners, who acted in ac- 
cordance therewith, such designation 
of the place to hold the election by 
the trustees was valid, there being no 
requirement that the act of designa- 
tion be shown by the orders or reso- 
lutions of the board. Carter vy. Chick- 
asaw County, 131 Miss. 127, 95 S 306. 


[ec] Effect of subsequent legisla- 
tion.—L. (1916) c 194 (Hemingway 
Code § 4004) requiring an election on 
any question submitted to qualified 
voters in any consolidated school dis- 
trict to be held at said district’s 
schoolhouse if there be one, is not 
repealed by L. (1920) e 207, provid- 


with such provisions in fixing the date of the elec- 
tion is sufficient.?* 


[§ 721]-:dd. Place. 
bond elections frequently set forth the place at which 
the election is to be held,?® some of these statutes 
providing in ‘the alternative that a place be desig- 
nated by the district officers, in the event the place 
set forth in the statute is not in existence. 
the foregoing is the case,*® the election must be held 
at the place so designated ;°1 an election held at any 


The statutes providing for 


29 


Where 


‘ 


ing generally for the issuance of 
county, separate, and consolidated 
school, and road _ bonds. Beaulah- 
Witts Cons. School Dist. v. Johnson, 
126 Miss. 848, 89 S 668. 


30. See supra notes 28, 29. 


31. Brantley v. Board of Supervis- 
ors, 152 Miss. 241, 149-S: 1853 "Carter 
v. Chickasaw County, 131 Miss. 127, 
95 S 306; Stone County v. O’Neal, 130 
Miss. 57, 93 S 483; Boutwell v. Jasper 
County, 128 Miss. 337, 91 S 12; Bar- 
rett v. Cedar Hill Cons. School Dist., 
123 Miss. 370, 85 S 125. 


[a] Reason for rule.—L. (1916) c 
194 (Hemingway Code § 4004), requir- 
ing a consolidated school district bond 
election to be held at the schoolhouse, 
or, if there is no schoolhouse, at a 
convenient place designated by the 
trustees, is jurisdictional and man- 
datory. Stone County v. O’Neal, 130 
Miss. 57, 93 S 483; Boutwell v. Jas- 
per County, 128 Miss. 337, 91 S 12; 
Barrett v. Cedar Hill Cons. School 
Dist., 123 Miss. 370, 85 S 125. 


[b] Proof of compliance.—(1) “An 
order of the board of supervisors of a 
consolidated school district, providing 
for a bond issue election “‘to be held 
in said district’ and a report of the 
election commissioners stating that 
the election was “held at R. district,” 
is insufficient to show a compliance 
with L. (1916) e 194 (Hemingway 
Code § 4004), requiring the election 
to be held at the schoolhouse, or, if 
no schoolhouse, at a convenient place 
designated by the trustees. Boutwell 
v. Jasper County, 128 Miss. 337, 91S 
12. (2) A compliance with L. (1916) 
ec 194 (Hemingway Code § 4004), re- 
quiring a consolidated school district - 
bond issue election to be held at the 
schoolhouse, or, if there is no school- 
house, at a convenient place desig- 
nated by the trustees, must affirma- 
tively appear on the minutes of the 
board of supervisors (Boutwell v. Jas- 
per County, supra), (3) and the court 
will not inquire into the question of 
whether the violation misled the vot- 
ers or otherwise resulted in harm 
(Boutwell v. Jasper County, supra). 
(4) Proof cannot rest on parol (Bout- 
well v. Jasper County, supra), (5) 
and no presumptions will be indulged 
in favor of such jurisdiction (Bout- 
well v. Jasper County, supra). 


[ce] Schoolhouse.—Where a_ bond 
election was ordered held at a school- 
house in the district, naming it, being 
situated in a village of the same 
name, which schoolhouse had been de- 
stroyed by fire, but in its place the 
same school was being taught in an- 
other house in the same village only 
a short distance from the site of the 
one destroyed, it was valid, because, 
under the circumstances, Such house 
was in fact the schoolhouse named as 
the place of holding of such election. 
Carter v. Chickasaw County, 131 Miss. 
127,95. S 306, 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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other place being void,?? notwithstanding the elec- 
tors had due notice.** Other statutes, however, leave 
to the officers calling the election the designating of 
the place or places where the voting will take place, 
the extent of such power, of course, depending upon 
the provisions of the particular statutes. 34 Where 
a schoo] district includes a city and other territory, 
the election will not be held invalid because no vot- 
ing place outside the city was provided, if it does 
not appear that any elector was thereby prevented 
from voting.*® 


[§ 722] ee. Opening and Closing of Polls. The 
provisions of the statutes which fix the hours for the 
opening and closing of the polls at school bond elec- 
tions®*® have been ‘held to be mandatory,®? so that 
failure to comply therewith invalidates the elec- 
tion.** More generally, however, these provisions 
are considered so far directory that the election is 
not vitiated by any irregularity in respect thereto 
which does not affect the result.2® Hence, keeping 
the polls open for a greater number of hours than 


32. Parnell v. Orange Lake Cons. 
School Dist., 157 Miss. 276, 127 S 280 
[foll State v. Alexander, (Miss.) 127 
S_ 699]; Brantley v. Board of Super- 
visors, 152 Miss. 241,119 S 185; Stone 
County v. O’Neal, 130 Miss. 57, 93 S 


[b] 


483; Boutwell v. Jasper County, 128] pendent school 
Miss. 337, 91 S 12; Beaulah-Witts | make such 
Cons. School Dist. v. Johnson, 126] (1915) ¢ 111 (Gen. St. Suppl. 


Miss. 848, 89 S 668; 
ivar County, 124 Miss. 165, 
Barrett v. Cedar Hill Cons. 


Edwards v. Bol- 
STS £85 
School 
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Applicability of statute.—(1) 
The effect of L. (1913) c 465 (Gen. St. 
[1913] § 2725), relating to powers of 
school boards in common school dis- 
tricts having ten or more townships 
and giving them the powers of inde- 
districts, 
districts subject to L. 


§§ 2740—1 to 2740—6), providing for 
the election of officers and for voting 
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is provided for by the statute is a mere irregularity 
which is nonprejudicial and does not invalidate the 
election.4° Where the bond election statute author- 
izes the school board to designate the hours during 
which the polls are to remain open,*? the board may 
do so without regard to any other statute dealing 
with such matter,*? although a reasonable discretion 
should be exercised in so fixing the length of time 
the polls should remain open;**® the polls should be 
opened and closed in accordance with the hours fixed 
in the notice,#* although if it does not appear that 
any votes were east after the hour fixed in the notice 
for closing, the fact that the polls were kept open 
after such hour does not render the election in- 
valid.t® Where the statute requires the polls to be 
kept open for not less than a stated number of hours, 
without specifying the exact time, it has been said 
that the better practice would be to confine such 
hours within the time prescribed by the general elec- 
tion law for the opening and elosing of the polls at 
general elections.4® Where the statute regulating 


be opened at 1 P. M., unless there are 
not enough present to constitute a 
board of election, an election under 
a notice providing for the opening of 
the polls at 2 P. M. where the polls 
did not open until such hour is void. 
Stimson Timber Co. v. Mason Co., 97 
Wash. 205, 166 P 251. 


39. Chambers v. Knoxville City In- 
dependent School Dist., 172 Iowa 340, 
154 NW 581; Washburn v. Junction 


isnotiit6, 


f13k7) 


Dist., 123 Miss. 370, 85 S 125. 


[a] Schoolhouse.—A consolidated 
district bond election held at a pri- 
vate office instead of at the school- 
house as required by statute is void, 
although the only schoolhouse in the 
district was improvised for temporary 
use (Hemingway Code [1927] § 8741). 
Brantley v. Board of Supervisors, 152 
Miss. 241, 119 S 185. 


[b] Several places.—Under a stat- 
ute authorizing the school board to 
designate a place for holding the 
election if there be no schoolhouse in 
the district, a proposed issue of bonds 
is void, where the election was held 
at several places in the district, such 
statute requiring the election to be 
held at one place, not several (Hem- 
ingway Code [1927] § 8741). Parnell 
v. Orange Lake Cons. School Dist., 
157 Miss. 276, 127 S 280 [foll State 
v. Alexander, (Miss.) 127 S 699]. 


[ec] Private house on_ school 
grounds.—Stone County v. O’Neal, 130 
Miss. 57, 93 S 483. 


33. Edwards v. Bolivar County, 124 
Miss. 165, 87 S 8. 


34. See statutory provisions; 
cases infra this note. 


{aJ] Numbering polling places.— 
(1) Under Act No. 467 Extra Sess. 
(1921) § 12, providing for the holding 
of a school board election, the school 
board had power in calling such elec- 
tion in a district containing three pre- 


and 


cincts for general election purposes: 


to name but one polling place, Act 
(1916) No. 130 §§ 38, 39 not being ap- 
plicable to such school bond elections. 
Sylvestre v. St. Landry Parish School 
School Bd., 164 La. 204, 113 S 818. 
(2) No law, constitutional or statu- 
tory, requires more than one voting 
place for an election such as is pro- 
vided by Act Febr. 19, 1913 (28 U. 
S.:St.rat’ Grp: 355); authorizing the 
trustees of a school district to hold 
an election on the question of issuing 
bonds. Burriss v. Brock, 95 S. C. 104, 
79 SE 193. 


on the issuance of bonds, and requir- 
ing the establishment of precincts in 
independent school districts having 
four or more villages, in view of Gen. 
St. (1913) §§ 2746-2757. Reid v. Itas- 
ca County School Dist. No. 1, 152 
Minn. 304, 188 NW 319. (2) A graded 
school district election held pursuant 
to St. (1909) § 4481 (Russell: St. § 
5758) is properly held at the court- 
house in the district as provided in 
the notice of election, the statute re- 
quiring the notice to designate the 
place, even though St. (1909) § 4458 
(Russell St. § 5672) requires elections 
held thereunder to be held at the dis- 
trict schoolhouse, the latter applying 
only to common school district elec- 
tions. Taylor v. Sparks, (Ky.) 118 
SW 970 (where it was not shown that 
any citizen was prevented from voting 
by want of knowledge of the place of 
the election, and it appearing that 
there were three hundred and fifty 
votes actually polled out of a possi- 
ble four hundred). 


‘135. State: v. Barton, 91 Nebr. 357, 
136 NW 22. 


86. See statutory provisions. 


[a] Statute applicable.—Education- 
al Code (1907) art 9 § 164, providing 
that polls be kept open from 2-2. MG 
to 6 P. M., is a special act governing 
bond elections for school purposes in 
cities of the first class, and is not 
amended by L. (1911) ¢ 133, applying 
to all school districts and bond elec- 
tions nor repealed by L. (1918) e¢ 119, 
providing for the incorporation of 
cities under a commission so that the 
aforementioned hours apply in a dis- 
trict in a city of the first class. San- 
ders v. Sioux Falls Independent 
School Dist., 35 S. D. 48, 150 NW 473. 


37. Stimson Timber Co. v. Mason 
Co., 97 Wash. 205, 166 P 251. 

Necessity of statement in notice see 
supra § 711 note 54 [b]. 


38. Stimson Timber Co. v. Mason 
Co., 97 Wash. 205, 166 P 251. 


fa] Thus under Remington Code 
(1915) § 4658, requiring the polls to 


City Bd. of Education, 126 Kan. 661, 
270 P 609. 


40. Chambers vy. Knoxville City 
Independent School Dist., 172 Iowa 
340, 154 NW 581; Washburn-v. Junc- 
tion City Bd. of Education, 126 Kan. 
661, 270 P 609. 


41. See statutory provisions. 


[a] Applicability of general law.— 
In view of Comp. L. (1917) § 5839, 
providing the revised statutes estab- 
lish the laws respecting the subjects 
to which they relate, § 2111, fixing the 
time for which polls shall be opened 
at the general election, does not con- 
trol a special election under § 4627 for 
bonding a school district of the first 
class, and the school board may pro- 
vide polls shall be opened between 1 
and 7 o’clock P. M. Van Orden v. 
Cache County School Dist. Bd. of Ed- 
ucation, 56 Utah 430, 191 P 230. 


42. Hicks v. Krigbaum, 13 Ariz. 
237, 108 P 482. 
[a] Thus Civ. Code (1901) par 


2184, authorizing the board of super- 
visors to give notice of a school dis- 
trict bond election, which notice shall 
contain the hours during the day, not 
less than six, in which the polls will 
be open, authorizes the board to des- 
ignate the hours during the day on 
which the election shall be held, with- 
out regard to the general election 
laws, or to the law relating to the 
elections of school trustees. Hicks v. 
Krigbaum, 13 Ariz. 237, 108 P 482. 


43. Van Orden v. Cache County 
School Dist. Bd. of Education, 56 Utah 
430, 191 P) 230. 


44. Munfordville Mere. Co. v. Dis- 
trict No. 39, 155 Ky. 382, 159 SW 954. 


45. Munfordville Mercantile Co. v. 
District No. 89, supra. 


46. Peo, v. Caruthers School Dist., 
102, Cal. 184, 36)P. 396. 


[a] Thus, where the polls are re- 
quired to be kept open for not less 
than six hours at school bond elec- 
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the election makes no provision as to the hours the 
polls are to remain open, it is no objection that the 
polls were kept open for fewer hours than required 
for elections generally, the hours fixed for the bond 
election being pursuant to instructions from the state 
superintendent of schools who was authorized by 
law to issue instructions for the effective execution 
of school laws.47 


[§ 723] ff. Registration or Voters’ Lists. The 
statutes sometimes require a list of the qualified vot- 
ers of the district to be prepared by a designated 
officer in a designated manner, which list is turned 
over to the election officers.48 Such provisions have 
been held to be merely directory,*® so that a sub- 
stantial compliance therewith is sufficient,°° mere 
irregularities in regard thereto not vitiating the elec- 
tion,®>! where no harm results therefrom;°? the 
statutes sometimes expressly so providing.®? 

[§ 724] gg. Manner of Voting. 54 Where the stat- 
utes Peo wlatine the manner in which the voter is to 
indicate his choice on the ballot are held to be man- 
datory,°> there must be a strict compliance there- 


tions, the six hours should be fitted in 
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of property, signed by the registrar [a] 


[§§ 722-724 


with;5® any ballot not marked in the manner re- 
quired is invalid and not to be counted.®? Thus, 
where the statute requires the voter to mark the 
ballot with a cross at a place provided, the ballot is 
invalid where the voter writes in the word “yes” in- 
stead of making a eross.°8 In some jurisdictions, 
however, ballots which on their face clearly indicate 
the intent of the voter are valid.°® Where the 
statutes so provide,®® if is proper for the election 
judges to require the voter to hand his ballot to 
one of them to deposit in the ballot box instead of 
the voter himself so depositing it.°1 In a jurisdiction 
where the votes cast must be signed by the voter,®? 
it is proper for another to sign for a voter who can- 
not write, provided he signs in the presence of the 
voter.°? 


Viva voce voting.°* Under some of the statutes 
provision is made for viva voce voting on the ques- 
tion of a bond issue by a school district or other 
loeal school organization,®® and .where such statutes 
exist, an election conducted accordingly is not in- 
valid. oe 


Particular statutes.—Pol. Code 


so that the polls close not later than 
5 P. M., the hour fixed for the closing 
of the polls at general elections. Peo. 


v. Caruthers School Dist., 102 Cal. 
184, 36 P 396. 
47. State v. Hackmann, 283 Mo. 


469, 223 SW 575. 


48. See statutory provisions; 
cases infra this note. 


[a] Statute applicable.—A special 
election in a school district is control- 
led by the act under which it is held 
as regards furnishing the registrar of 
voters with a list of taxpayers enti- 
tled to vote (Act No. 46 Extra Sess. 
[1921] § 14). Gauthier v. Avoyelles 
Parish School Bd., 165 La. 256, 115 S 
479. 


[b] Statute complied with.—Facts 
held to show that the special election 
in a school district to incur a bonded 
indebtedness was not held without the 
registrar’s list of persons qualified to 
vote. Gauthier v. Avoyelles Parish 
School Bd., 165 La. 256, 115 S 479. 


{c] Statute construed.—The school 
code, providing that the ordinary shall 
furnish a certified list of registered 
voters to the managers of a bond elec- 
tion, does not substitute the ordinary 
for the board of county registrars, but 
merely provides that the ordinary 
shall procure such list from the board 
of registrars and furnish it to the 
election managers. Chapman v. Sum- 
ner Cons. School Dist., 152 Ga. 450, 
109 SE 129 [cert questions conformed 
to 28 Ga. A. 152, 110 SE 453]. 


49. Hawthorne v. Turkey Creek 
School Dist., 162 Ga. 462, 134 SE 103. 


50. Hawthorne v. Turkey Creek 
School Dist., supra; Sylvestre v. St. 
Landry Parish School Bd., 164 La. 204, 
113 S 818; Bradford v. Grant Parish 
School Bd., 154 La. 242, 97 S 430. 


[a] Sufficient compliance.—(1) 
Facts held to show that the list of 
voters was prepared and was furnish- 
ed by the tax collector to the man- 
agers of the election for the issuance 
of bonds in substantial compliance 
with the law (Acts [1921] p 221; Acts 
[1919] p 346 § 148). Hawthorne Vv. 
Turkey Creek School Dist., 162 Ga. 
462, 184 SE 103. (2) An abstractor’s 
list of voters and assessed valuation 


and 


after making changes, is a sufficient 
compliance with the law, there being 
a presumption that the registrar 
found the list correct after making his 
changes (Act No. 46 Extra Sess. 
[1921] § 14). Sylvestre v. St. Landry 
Parish School Bd., 164 La. 204, 113 S 
818. (3) Under Act (1921) No. 46 § 
14, requiring registrar of voters to 
furnish a list of the taxpayers for 
bond elections, but not requiring that 
it be signed, a school district election 
was not vitiated because the list pre- 
pared, under the direction and in the 
presence of the registrar, was signed 
by one employed to prepare it as ‘‘dep- 
uty registrar,’ especially as that sec- 
tion provides that defects, irregular- 
ities, or omissions shall not affect an 
election, unless sufficient voters to 
change the result are deprived of 
votes. Bradford v. Grant Parish 
School Bd., 154 La. 242, 97 S 430. 


51. Powell v. Worth County Cons. 
School Dist. No. 1, 26 Ga. A. 135, 105 
SE 616. 


[a] Thus under Pol. Code (1910) § 
441, and L. (1919) p 346, relative to 
elections on. the question of issuing 
bonds, and Pol. Code (1910) §§ 36, 48, 
49, 55, 58, relative to the registration 
of voters, an election on the question 
of issuing bonds was not invalid be- 
cause the ordinary made up the list 
of qualified voters from the tax col- 
lector’s book of voters, instead of 
from the registrar’s list, where there 
was nothing to indicate that the list 
was not correct. Powell v. Worth 
County Cons. School Dist. No. 1, 26 
Gan A. 13d; e L05) SE) 6ul6e 


52. Hawthorne v. Turkey Creek 
School Dist., 162 Ga. 462, 134 SE 103; 
Powell v. Worth County Cons. School 
Dist. No. 1, 26 Ga, A. 135, 105 SE 616; 
Sylvestre v. St. Landry Parish School 
Bd., 164 La. 204, 1138 S 818; Bradford 
v. Grant Parish School Bd., 154 La. 
242, 97 S 430. 


53. See statutory provisions. 


54. At elections generally see Elec- 
tions §§ 184-192, 211-221. 


55. Covina Union High School 
Dist. v. McClellan, 67 Cal. A. 640, 228 
P 409; Pleasant Grove Union School 
Dist. v. Algeo, 61 Cal. A. 660, 215 P 
WA 


§ 1888, providing that persons voting 
at a school bond election shall put a 
eross on their ballots after the words 
“Bonds—-Yes” or “Bonds—No” to in- 
dicate whether they had voted for or 
against the issuance of bonds, and § 
1599, requiring electors to stamp or 
write a cross in voting, are mandatory 
in view of § 1205, relating to the man- 
ner of voting generally, and wherein 
the same words are used and have 
been held to be mandatory. Pleasant 
Grove Union School Dist. v. Algeo, 61 
Cal. “AS-660; 215 P “726. 


56. Covina Union High School Dist. 
v. McClellan, 67 Cal. A. 640, 228 P 
409; Pleasant Grove Union School 
pasts v. Algeo, 61: Cal. A. 660) 215 ee 
726. 


57. See infra § 726 note 83. 


58. Pleasant Grove Union School 
be v. Algeo, 61 Cal. A. 660, 215 P 


59. Abrahams v. School Dist. No. 
B95 Olelanees2 ben oo td 6. 


60. See statutory provisions. 


61. Kinder v. School Dist. No. 126, 
68 Wash. 410, 123 P 610. 


62. See statutory provisions. 


63. Bradford v. Grant Parish 
School Bd., 154 La. 242, 97 S 430. 


64. At elections generally see 
Elections § 212. 


65. See statutory provisions, 


[a] Effect of subsequent legisla- 
tion.— As respects a school bond elec- 
tion, a statute providing for a secret 
ballot in the election of school board 
members does not impliedly repeal a 
statute authorizing a viva voce ballot 
with regard to such bond election. 
Martin v. Greenville Graded White 
Common School Dist., 224 Ky. 730, 6 
SW (2d) 1114. 


Viva voce voting at elections gen- 
erally see Elections § 212. 


66. Martin v. Greenville Graded 
White Common School Dist., 224 Ky. 
730, 6 SW (2d) 1114; Smith v. Shelby 
Graded School Dist., 171 Ky. 39, 186 
SW 927; Munfordville Mercantile Co. 
v. District No. 39, 155 Ky. 382, 159 
SW) 954) GS F839 4481) SSiskeeave 
Gardiner, 74 SW 686, 25 KyL 18. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 725] 


[§ 725] (g) Vote Required.®” 


provisions.®§ 


67. At elections generally see Elec- 
tions §§ 265-268. 


At municipal bond elections see Mu- 
nicipal Corporations § 4179. 


68. Ga.—Chapman v. Sumner Cons. 
School Dist., 152 Ga. 450, 109 SE 129 
[cert questions conformed to 28 Ga. A. 
152; 110 SE. 453)];. St...Clair .School 
Dist. No. 10 v. Broxton, 38 Ga. A. 65, 
142 SE 575; McLarin v. Fairburn 
School Dist., 36 Ga. A. 92, 136 SE 107; 
ae v. Royal, 34 Ga. A. 717, 131 SE 


Kan.—Topeka Bd. of Education v. 
1 he ane 51 Kan. 792, 33 P 654 (major- 
ity). 


Minn.—Hagen Vv. Consolidated 
School Dist. No. 111—74, 156 Minn. 268, 
194 NW 756; Sauk Centre Bd. of Ed- 
ucation v. Moore, 17 Minn. 412. 


Nebr.—State v. Benton, 29 Nebr. 
460, 45 NW 794 (majority). 


N. C.—Davis v. Beaufort County 
Bd. of Education, 186 N. C. 227, 119 
SE 372. 


69. See constitutional and statuto- 
ry provisions. 

[a] Bonds to be sold to state.—By 
Gen. St. (1913) §§ 1879-1888, a propo- 
sition to issue bonds is carried by a 
majority vote of the electors; a two- 
thirds vote not being required as re- 
gards other issues. Hagen v. Consol- 
idated School Dist. No, 111—74, 156 
Minn. 268, 194 NW 756. 


[b] Construction of statute.—A 
vote in favor of bonds by the major- 
ity of those voting is sufficient under 
L. (1864) ¢ 555, although such major- 
ity is less than one half of the voters 
actually present at the meeting. 
Smith v. Proctor, 130 N. Y. 319, 29 NE 
312, 14 LRA 403 [aff 53 Hun 1438, 6 
NYS 212]. 


[ec] Constitution construed.—(1) 
Under Const. art 10 § 26, a majority 
of three-fifths of the legal voters at 
an election therefor, and not three- 
fifths of the legal voters residing ina 
school district, authorizes the issue 
of school bonds in excess of the reve- 
nue of such district in any one year. 
Mistler v. Eye, 107 Okl. 289, 231 P 
1045; Mason v. Blaine County School 
IDISt,, 066, OKL. 2305 168 PP T98. Wa ye 
statute authorizing a school district 
bond issue on not less than three- 
fifths majority vote is not violative 
of a constitutional provision author- 
izing such issue on a majority vote, 
the constitutional proviso being in- 
tended merely as a limitation that the 
bonded indebtedness should not be in- 
curred on less than a majority vote, 
and not as a grant of power to the 
majority. State v. Whorton, 48 S. D. 
332, 204 NW 169. 


{[d] Amendment of statute.—L. 
(1923) ec 166, changing the required 
number of votes to authorize a bond 
issue of school districts to three- 
fifths of the persons voting, in view 
of its title as act to amend Rev. Code 
(1919) § 7598, applying to common 


In order that the 
issuance of school bonds may be authorized by pop- 
ular vote, it must receive the proportion of votes re- 
quired by the governing constitutional or statutory 
The constitutions or statutes directly 
or impliedly provide that a proposition is carried or 
adopted when it receives a stated proportion of the 
votes cast,°® a further restriction being sometimes 
added that the aforesaid proportion of the votes east 
constitute a majority of the registered voters of the 
district ;*° and in some jurisdictions a stated ma- 
jority of the qualified voters of the district is re- 
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school districts, and § 7606, applying 
to independent school districts, 
evinces a clear intention to change 
the required number of votes in those 
districts, notwithstanding no mention 
in the amendment was made of § 
7604, which was apparently overlook- 
ed, and therefore the amendment 
would not be construed to be merely 
repeal of § 7606, so as not to affect 
§ 7604. State v. Whorton, 48 S. D. 
332, 204 NW 169. 


fe] Adjourned meeting.—A vote 
of the majority of those present at an 
adjournment of an annual. school 
meeting, in favor of refunding the 
bonded indebtedness of a school dis- 
trict is valid, although the voters in 
favor of the bonds are not a majority 
of the voters of the entire district, or 
of those who were present at the reg- 
ular annual meeting. Miller v. School 
Dist, No. 3, 5 Wyo. 217, 39 P 879. 


{f] Statutory proposition applica- 
ble.—Under Acts (1890) § 2, requir- 
ing but a majority vote on a school 
bond question, unless the district’ in- 
debtedness is thereby increased be- 
yond a certain point when a three- 
fifths vote becomes necessary, it not 
appearing what the debt limit would 
be, it will be presumed that a major- 
ity vote is sufficient. Luzader v. Sar- 
geant, 4 Wash. 299, 30 P 142. 


70. See statutory provisions. 


71. See constitutional and statuto- 
ry provisions. 


fa] Constitutionality of statute.— 
There being a presumption against an 
interpretation that will render a stat- 
ute invalid, Priv. L. (1920) ec 79, au- 
thorizing by a “majority of the qual- 
ified voters in said election” an issue 
of bonds by Laurinburg graded school 
district, clearly permits, if it does not 
require, the construction that a ma- 
jority of the qualified voters of the 
district is intended as provided by 
Const. art 7 § 7. Hammond. v.) Mc- 
Rae, 182 N. C. 747, 110 SE 102. 


[b] Cure of defect.—Assuming 
that Priv. L. (1920) c 79, improperly 
required only a majority of those vot- 
ing to create a bonded indebtedness 
in Laurinburg graded school district, 
instead of requiring a vote of a ma- 
jority of all of the qualified voters in 
the district as required by Const. art 
7 § 7, the defect was cured where a 
majority of all of the qualitied voters 
actually approved the indebtedness. 
Hammond v. McRae, 182 N. C. 747, 110 
SE 102. 


{e] Construction.—Under Const. 
art 7 § 7, prohibiting counties, cities, 
towns or “other municipal corpora- 
tions” from contracting debts or levy- 
ing taxes, except by vote of the ma- 
jority of the ‘“qualifie@ voters,” the 
judicial declaration of the county 
board of commissioners that a school 
district election was carried in favor 
of issuing bonds can be sustained only 
if a majority of the registered voters 
voted favorably. Davis v. 
County Bd. of Education, 186 N. C. 


quired for the approval of the proposition.*? 
votes cast’? is meant those votes which comply with 
the law and are potent in expressing the voter’s 
choice on the question submitted,’? so that in com- 
puting the proportion of the voters in favor of the 
proposition to the total votes cast, void ballots or 
ballots cast by disqualified voters may be deducted 
from such total.74 
ing whether the requisite proportion of the votes 
cast constitutes a: majority of the registered voters, 
the disqualified voters may not be deducted from the 
total of the registered voters.7® 


Beaufort, 
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By 


On the other hand, in determin- 


Where more than 


227, 119 SE 372. 


_ Divergence in construction at elec- 
tions generally see Elections § 266 
notes 35-38. 


72. See supra note 69. 


73. Covina Union High School Dist. 
v. McClellan, 67 Cal. A. 640, 228 P 409 
(construing Pol. Code § 1746); Chap- 
man v. Sumner Cons. School Dist., 152 
Ga. 450, 109 SE 129 [cert questions 
conformed to 28 Ga. A. 152, 110 SE 
453]; Oklahoma City Bd. of Education 
v. Woodworth, 89° Okl. 192, 214 P 1077. 


fa] Construction of statute.—Civ- 
Code (1910) § 442, and School Code, § 
143, relative to bond elections, must 
be construed consistently with Const. 
art 7 § 7 par 1, aS amended in 1918 
(see L. (1918) p 99), hence it was suf- 
ficient to authorize school district 
bonds that two-thirds of the qualified 
voters voting at the election, and con- 
stituting a majority of the registered 
voters, voted for the bonds. Chap- 
man v. Sumner Cons. School Dist., 152 
Ga, 450, 109 SE 129 [cert questions 


conformed to 28 Ga. A. 152, 110 SE 
453]. ‘ 
74. Covina Union High School 


Dist. v. McClellan, 67 Cal. A. 640, 228 
P 409; Buchanan vy. Woodland Cons. 
School Dist., 168 Ga. 626, 148 SE 663 
[cert questions conformed to 40 Ga. 
A. 49, 148 SE 665]; Oklahoma City 
Ba. of Education v. Woodworth, 89 
OKI. 192, 214 P 1077. 


[a] Thus (1) void ballots, al- 
though placed in the-ballot box are 
not ‘‘votes cast” within the statute so 
as to increase the total ballots cast 
for the purpose of computing wheth- 
er the proposition submitted received 
the requisite number of votes. Covi- 
na Union High School Dist. v. McClel- 
lan, 67 Cal. A. 640, 228 P 409. (2) In 
determining whether a bond issue has 
received the assent of the required 
number of voters as required by 
Const. art 10 § 26, neither blank bal- 
lots, nor ballots marked both for and 
against the bond issue, nor ballots re- 
turned as mutilated because not vot- | 
ing either for or against the bond is- 
sue, but cast for another proposition 
submitted at the same time on a sepa- 
rate ballot, nor the return of officers 
which disclosed twelve more mutilat- 
ed ballots that were found in the bal- 
lot boxes, can be counted in determin- 
ing the aggregate number of votes 
cast in such election, for the reason 
that none of the persons casting such 
ballots expressed any will, preference, 
or choice in regard to the measures 
voted on. Oklahoma City Bd. of Ed- 
Sept v. Woodworth, 89 Okl, 192, 214 

re 


Votes to be counted see infra § 726 
notes 81-84 


75. Buchanan v. Woodland Cons. 
School Dist., 168 Ga. 626, 148 SE 663 
[cert questions conformed to 40 Ga. 
A. 49, 148 SE 665]; Fairburn School 
Dist. v. McLarin, 166 Ga. 867, 144 SE 
765 [aff 36 Ga. A. 92, 136 SE 107]; 
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one question has been submitted at the same election, 
the provisions of some of the constitutions have been 
construed to require but a stated majority of the 
votes actually cast for the school bond proposition, 
although this constitute less than the required pro- 
portion of the total votes cast at the election;’°® oth- 
ers, however, have been construed to require a stated 
majority of the total votes cast at the election.*? 
Where a proposition of a bond issue has been sub- 
mitted to the voters in an amount: requiring a two- 
third vote for approval and but a bare majority vote 
for such issue, bonds in a lesser amount, a proposition 
for which, if submitted to the voters would have re- 
quired only a majority vote, cannot be issued by the 
district without a resubmission to the voters of the 
question of a bond issue in such lesser amount.’® 


[§ 726] (h) Count, Returns, and Canvass—aa. 
Count.*® The time and place for, and the manner 
of, counting the ballots cast at the election are gen- 
erally fixed in the statutes relating thereto.°° In 


Meclarin v. Fairburn School Dist., 36 
Gar A. (92,136 SE 107. 


Ca] 


tion, 


purposes for ,any 
they have the power to do this, then 


Reason for rule.—A registered 


also, in the exercise of their discre- 
issue and sell bonds for 
less 


computing the votes cast for and against a school 
bond proposition there should not be counted ballots 
cast by persons not qualified to vote at the election,*? 
or ballots void for any other reason,** as for ex- 
ample, ballots that. are void because not marked in 
the manner required by law.** On the other hand, 
ballots east by properly qualified persons, who have 
complied with the law in regard to the election in 
all respects, should be counted.*+ Illegal ballots that 
have been erroneously counted and scored on the 
tally sheet may nevertheless be rejected and de- 
ducted from the count.*® 


[§ 727] bb. Returns.** It is generally provided 
by the statutes that immediately after the conelu- 
sion of the count the election officers prepare a re- 
turn showing the number of votes cast for and 
against the proposition,®* which return, together 
with all other papers constituting the returns of the 
election, must be delivered and certified to a specified 
board or officer.®® 


cast at a school district election are 
improperly rejected, where the intent 
of the voters could be ascertained 
from their face. Abrahams v. School 


these 
amount. If 


voter is not necessarily a qualified 
voter. McLarin vy. Fairburn School 
Dist., 36 Ga, A. 92, 136 SE 107. 


76. Franklin v. Hume Cons. 
School Dist., 271. Mo. 585, 197 SW 
345; Oklahoma City Bd. of Educa- 
tion v. Woodworth, 89 Okl. 192, 214 


P 1077. 


[a] Thus one hundred and thirty- 
six affirmative votes, out of a total of 
two hundred and fourteen cast in a 

_ school district eleetion as to whether 
school building bonds should be is- 
sued, being exactly two-thirds of the 
two hundred and four votes cast on 
the proposition, were sufficient to au- 
thorize issuance of bonds, under 
Const. art 10 § 12. Franklin v. Hume 
Cons. School Dist., 271 Mo. 585, 197 
SW 345. 


Divergence in construction at elec- 
tions generally. see Elections § 266 
notes 38-39. 


77. WHysler v. Springfield School 
pints No, 186, 272 ll, 458, 112 NH 
14. 


.. 78 Brooks v. Wyman, 128 Misc. 

42, 217 NYS 751 [rev on other grounds 
220 App. Div. 204, 220 NYS 651 (aff 
246 N. Y. 534, 159 NE 640)] (constru- 
ing Education L. § 467 subd 1, as 
amended by L. [1925] c 102 § 1, and § 
480, as amended by L. [1925] c 102 § 
2). But see infra § 729 note 9. 


[a] Reason for rule.—‘‘These de- 
fendants [district trustees] are not 
justified in assuming that, because the 
electors ratified a proposition to ex- 
pend $105,000 by a majority of the 
votes cast, they were thereby given 
the authority to expend any less sum, 
which they, in their discretion, might 
deem proper, and for the sanction of 
which only ‘a majority vote is re- 
quired. They are not warranted in 
speculating that the voters would 
have given their approval to a propo- 
sition directing the expenditure of 
$92,000, if it had been submitted to 
them in the proper way. The answer 
to that argument is that no such proj- 
ect was submitted or adopted. If the 
defendants are justified under the cir- 
cumstances disclosed here in issuing 
and selling bonds amounting to $92,- 
000 for a building and site, they may 


by analogous reasoning they have the 
right to purchase a site and erect a 
building at a cost of not to exceed 
$10,000. Such a determination, in all 
probability, would not be in accord- 
ance with the needs of the district, 
would not meet the approval of those 
who would be bound by the obligation, 
and yet they would be powerless to 
prevent such a waste of the public 
funds.” Brooks v. Wyman, 128 Misc. 
42, 217 NYS 751, (756) [rev on ‘other 
grounds 220 App. Div. 204, 220 NYS 
615 (aff 246 N. Y. 534, 159 NE 640)]. 


79. At elections 
Elections § 239 et seq. 


80. See statutory provisions. 


81. St. Clair School Dist. No. 10 v. 
Broxton, 88 Ga. A. 65, 142 SH 575; 
Bradford v. Grant Parish School Bd., 
154 La. 242, 97 S 430; Milton v. Lin- 
coln Parish School Bd., 152 La. 761, 94 
S 386. 


[a] Confirmation refused where 
the votes favoring the bonds, after 
deducting unlawful votes, failed to 
constitute two-thirds of votes cast 
(School L. Code, § 148). St. Clair 
School Dist. No. 10 v. Broxton, 38 Ga. 
A. 65, 142 SE 575. 


Qualification of voters see supra § 
716. 


Validating or confirming proceed- 
ings generally see infra § 731. 


generally see 


Votes to be counted at elections 
generally see Elections § 243. 


82. See cases infra notes 88, 84. 


83. Covina Union High School 
Dist. v. McClellan, 67 Cal. A. 640, 228 


P 409; Pleasant Grove Union School 
Dist. v. Algeo, 61 Cal. A. 660, 215 P 
726. 


Manner of voting see supra § 724. 
84. See cases infra this note. 


[a] Votes signed by another in 
the presence of a voter who did not 
know how to sign was properly count- 
ed at a bond election under Act No. 46 
(1921). Bradford v. Grant Parish 
School Bd., 154 La. 242, 97 S 430. 


[b] Intent of voter clear.—Ballots 


Dist. No. 33, 97 Kan. 325, 155 P 16. 


85. Franklin v. Hume Cons. School 
Dist., 271 Mo. 585, 197 SW 345. 

_86. Of elections generally see Elec- 
tions §§ 245-249. 

87. See statutory provisions, 

88. See statutory provisions. 

[a] Compelling completion of re- 


turns.—The action of the high school 
board in requiring the officers of elec- 
tion on the question of the issuance 
of bonds to complete their returns is 
proper, this being authorized by Pol. 
Code, § 128la, applicable. to high 
school elections. Napa Union High 
School Dist..v. Napa County, 54 Cal. 
A. 326, 201 P 948, 


[b] Particular officers to whom 
return must be made.—A school dis- 
trict bond election is valid, regardless 
of the failure to forward a copy of the 
certificate of the result of the election 
to the deputy superintendent of pub- ° 
lic instruction, where the returns were © 
delivered to the county clerk who can- 
vassed the result, not requiring such 


delivery. McCulloch v. Bianchini, 
(Nev.) 292 P 617. 
[ce] Sufficiency of return.—A sher- 


iff’'s return in the matter of a school 
district bond election, bearing the 
jurat of the county clerk by his dep- 
uty, was authorized by Rev. St. art 


1749. Mayhew v. Coryell County 
Comyrsy Cts (Lex. Civ.? AD 2942S 
943. 

[d] Amendment of return.— Where 


a notice of an election to issue school 
bonds was signed by all of the trus- 
tees but the return made of the pro- 
ceedings pursuant to Civ. Code (1913) 
par 2740, requiring canvassing by the 
board of trustees, did not show that 
the notice was signed by one of the 
trustees, the omission is a clerical er- 
ror, which would be amendable on 
petition of the trustees. Parks v. 
Yavapai County School Dist., 22 Ariz. 
18, 193 P 888 (complaint warranting 
inference that trustee not shown by 
return to have signed did in fact 
sign). 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 728-729] 


[§ 728] cc. Canvass of Returns and Certification 
Provision is generally made for a can- 
vass of the return and a certification of the result 
by designated officers,9® it being the duty of such 
officers to continue with the canvass until complet- 
ed;°* and a failure of the proper officers to make 
such canvass and declare the results is a defect fatal 
Although substantial compliance 
with the provisions of the statute regulating the 
canvass is required,®* mere irregularities in regard 
thereto do not invalidate the election. 


[§ 729] (i) Operation and Effect.9® 
risdictions,®® but not in others,®* a statutory pro- 
vision that upon a prescribed vote the school board 


of Result.’® 


to the election.®? 


89. At elections 
Elections §§ 251-264 


90. See statutory J oteeiibas! 


[a] Particular boards or officers.— 
(1) Since St. § 4481 (Russell St. § 
5758), authorizing the board of trus- 
tees of a graded common school dis- 
trict to order an election to submit 
the question of the issuance of bonds 
for the maintenance of a common 
graded school district, and the repair 
of buildings, ete., does not provide 
how the returns of such election shall 
be made, the board of trustees has 
power to receive and canvass the re- 
turns, and spread the results of the 
election upon its record. Clark v. 
Dawson Springs Graded School Bd. of 
Trustees, 164 Ky. 210, 175 SW 359; 
Snyder v. La Grange Graded Common 
School Dist. Bd. of Trustees, 142 Ky. 
739, 135.=SW. 271. ~-(2) The’ county 
school superintendent has power to 
eanvass the returns and decide the 
vote on a school election for the is- 
suance of bonds. McGinnis v. Bards- 
town Graded School Dist., 108 SW 
289, 32 KyL 1289. 


[b] Capacity in which board acts. 
—That the members of a_ school 
board, acting as judges of a special 
election, did not as such certify to 
themselves as a school board the re- 
sult of the election and as board 
members canvass the vote did not in- 
validate the election. Phillips Inv. 
Co. v. Bent County School Dist. No. 
5, 26 Colo. A. 362, 144 P 1129. 


91. Topeka Bd. of Education v. 
Welch, 51 Kan. 792, 33 P 654. 


[a] On adjournment.—If a board 
adjourns without canvassing the re- 
turns before it and declaring the re- 
sult thereof, its right and duty is to 
reassemble as soon as possible and 
make a correct canvass of all the re- 
turns. Topeka Bd. of Education v. 
Welch, 51 Kan. 792, 33 P 654. 


92. Casey v. Dare County, 168 N. 
C. 285, 84 SE 268. 


93. Howard v. Luke, 18 Ariz. 563, 
164 P 439; Stephens v. Habersham 
County School Dist. No. 3) Lb4 (Ga. 
275, 114 SE 197; Rich v. Brinson 
Cons. School Dist., 28 Ga. A. 530, 112 
SE 164; Bradford v. Grant Parish 
School Ba., 154 La, 242, 97 S 430. 


[a] Compliance sufficient.—Where 
a school board on the day fixed for 
the canvass of the returns of a bond 
election met and received the returns, 
examined the results, considered ob- 
jections, added the votes, and adopted 
a motion that election be earried, Act 
(1921) No. 46 §§ 22, 23, were substan- 
tially complied with although formal 
process verbal was not executed and 
published until fourteen days later. 
Bradford v. Grant Parish School Bd., 
154 La. 242, 97 S 430 


[b] Notice of vopult (1) required 


generally see 


SCHOOLS AND SCHOOL DISTRICTS 


In some ju- 


by Civ. Code (1910) § 445, to be given 
to the solicitor general must be served 
in the manner and within the time 
prescribed, and should notify him 
that an election for the issuance of 
bonds was held and was in favor of 
such issuance. Rich v. Brinson Cons. 
School Dist., 28 Ga. A. 530, 112 SE 
164. (2) It is not necessary to the 
validity of notice that a copy of the 
resolution authorizing the election be 
incorporated or attached, and, where 
a purported copy was attached, it was 
not error to permit it to be amended 
in proceedings to validate the bonds. 
Rich v. Brinson Cons. School Dist., 
supra (amendment of petition in val- 
idation proceedings see infra § 731 
note 56 [d]}]). (8) While under Civ. 
Code (1910) § 445, notice of the result 
of a school district bond election must 
be given the solicitor general by of- 
ficers charged with declaring the re- 
sult, and under Code of School L. § 
143, the board of trustees or board 
of education declares the result, no- 
tice signed by majority of the trus- 
tees, by their attorney, is sufficient. 
Stephens v. Habersham County School 
Dist. No. 3, 154 Ga. 275, 114 SE 197. 


[ec] Certificate dated before elec- 
tion.—A certificate of the voters’ ap- 
proval of a school bond issue at an 
election after the date of the certifi- 
cate is insufficient. Peo. v. Chicago, 
etc., R. Co., 326 Ill. 179, 157 NE 200. 


94. Howard v. Luke, 18 Ariz. 563, 
164 P 439; Phillips Inv. Co. v. Bent 
County School Dist. No. 5, 26 Colo. A. 
362, 144 P 1129. 


95. Municipal bond elections see 
Municipal Corporations § 4181. 


96. Schouweiler v. Allen, 17 N. D. 
510, 117 NW 866. 


97. State v. Wenom, (Mo.) 32 SW 
(2a) 59. 


[a] Statute not mandatory in 
terms.—Rev. St. (1919) § 11127, au- 
thorizing the school board to borrow 
money and issue bonds for school 
houses and vesting the board with 
authority to borrow after the election 
authorizing a loan, is not mandatory 
in its terms and hence the board can- 
not be compelled to issue the bonds. 
State v. Wenom, (Mo.) 32 ‘SW (2d) 59. 


98. Schouweiler v. Allen, 17 N. D. 
510, 117 NW 866. . 


99. Howard vy. Luke, 18 Ariz. 563, 
164 P 489; Napa 'Union High School 
Dist. v. Bd. of Supervisors, 54 Cal. 
Ay 326, 201 P. 948. 


[a] Board of county supervisors.— 
(1) Under Civ. Code (1913) par 2740, 
the duty of the county board to issue 
the bonds is ministerial where it ap- 
pears that such issue was approved 
at the election. Howard v. Luke, 18 
Ariz. 568, 164 P 439. (2) Duty to de- 
fend election contest see infra § 730 
notes 44, 


shall forthwith issue the bonds is mandatory. 
mandatory, a vote in the affirmative amounts to an 
instruction to the board, and its duties thereafter 
consist in obeying implicitly the directions of the 
voters so given,?* so that when the, returns as cer- 
tified are regular on their face and show that the 
proposed bond issue has been approved by the voters 
in accordance with the law, it is the duty of the 
appropriate officers to issue the bonds pursuant 
thereto;°® and a delay in the certification does not 
necessarily deprive the district of its right to have 
the bonds issued. 
sued in the year in which voted,? nor need they all 
be issued at one time,’ since the right to issue the 
bonds is not necessarily defeated by a lapse of time,* 


[56 C.J.] 615 


Where 


The bonds voted need not be is- 


1. Dayton v. Dayton Bd. of Edu- 
cation, 201 Ky. 566, 257 SW 1021. 


[a] Duty of city—A delay of 
three years by the board of education 
after bonds were voted, under St. § 
3490 subs 34, and § 3587a20, before 
certifying the matter to the city coun- 
cil is not an abandonment of the right 
to require the city to prepare and au- 
thorize the bonds, in view of condi- 
tions prevailing in the building trade. 
Dayton v. Dayton Bd. of Education, 
201 Ky. 566, 257 SW 1021. 


2. Traverse City Bd. of Education 
v. Straub, 182 Mich. 665, 148 NW 716; 
Fisherdick v. San Juan County Bd. 
of Education, 30 N. M. 454, 236 P 743; 
Mistler v. Eye, 107 Okl. 289, 231 P 
1045; Miller v. Carbon County School 
Dist: No; 3;-5 Wyo 217,039). ©) 849; 


[a] Thus, under School Code §§ 
701-719, a proposal to issue and sell 
in April, 1924, school bonds voted in 
May, 1923, will not be enjoined solely 
because of failure to issue and sell 
them on or before July 1, 1923. Fish- 
erdick v. San Juan County Bd. of Ed- 
ucation, 30 N. M. 454, 236 P 743. 


3. Sutherland v. Corbin Bd. of Ed- 
ucation, 209 Ky. 351, 272 SW 887; 
ee v. Clausen, 126 Wash. 90, 217 


[a] Thus the right of a board of 
education to issue the balance of 
bonds, authorized by an election for 
the erection of additional school 
buildings is not lost by delay of two 
or three years. Sutherland v. Corbin 
Bd. of Education, 209 Ky. 351, 272 
SW 887. 


[b] Construction of statute.—Un- 
der Remington Comp, St. § 4941 (L. 
[1919] p 216 § 12), providing that all 
district bonds shall be issued in Se- 
rial form, and L. (1923) p 488 § 1, 
providing that such bonds shall be 
“serial in form and maturity,’ the 
fact that a district at first issued only 
one-half of the two million four hun- 
dred thousand dollars authorized, with 
the apparent intention to issue the re- 
mainder when needed, did not*render 
the issue so made invalid. State v. 
Clausen, 126 Wash. 90, 217 P 712. 


4. Traverse City Bd. of Education 
v. Straub, 182 Mich. 665, 148 NW 716; 
Covington v. McInnis, 144 8S. C. 391, 
142 SE 650; Miller v. Carbon County 
pepool Dist. No.3, 5 Wyo. 217, 39-2 

Oe 


[a] Necessary delay.—A delay of 
seventeen months between a vote in 
favor of an issuance of such bonds, 
due to financial stringency, will not 
invalidate the bonds on the ground 
of the remoteness of the time of their 
issuance from the time of the vote au- 
thorizing them. Miller v: Carbon 
ee anal Dist. No. 3, 5 Wyo, 217, 
392 


[b] se contract to construct 


616 [56 C.J.] 
unless the purpose for which the bonds were voted 
has ceased to be necessary,® or unless the conditions 
have so changed that it would be inequitable for the 
bonds to be issued.® Bonds may be issued in a lesser 
amount than that authorized by the election’ and at 
a lower rate of interest than such authorization.® 
Where the electors have approved an issue of bonds 
in an amount in excess of that permitted by law, 
such approval affords sufficient authority for the is- 
suance of bonds in an amount within the statutory 
limits in the absence of a showing that the latter 
amount would not have been voted;? and where the 
restriction on the amount of bonds that may be is- 
sued is lifted, the remainder of the bonds voted may 
then be issued.!° Where an election is held to amend 
an act so as to increase the amount of bonds that 
may be issued by a district after an election thereon, 
such election has the effect of authorizing such in- 
creased issue.tt The bonds to be issued or the pro- 
ceeds derived therefrom must be for the purpose for 
which they were voted;*” but where the election has 
approved the issuance of bonds for a particular pur- 
pose, the bonds may be issued without there being 
first submitted to the electors the question of wheth- 
er or not the purpose for which the bonds are to 
be issued shall be exercised.t® Where the notice of 
election or vote does not name the amount of bonds 


Under L. 


building let.—Delay in issuing bonds 
[1906] § 


to erect a schoolhouse after issuance 


SCHOOLS. AND SCHOOL DISTRICTS 


(1903) p 226 (Annot. St. 


9752a), empowering 


[$§ 729-730 


to be issued, the school officers are free to issue any 
amount that may be necessary for the pe of the 
vote within the limits fixed by statute.** Any at- 
tempted rescission by the electors of the power of a 
board to issue bonds granted at a bond election some 
years previous by the election of a new board which 
favored abandonment of the bond issue is ineffective 
against one who has dealt with the old board pursu- 
ant to the powers granted by the bond election.*® 


Successive elections.1° Unless otherwise restrict- 


ed by statute,+7 and subject to a reasonable exercise 


of the discretionary power given,1® successive elec- 
tions may be ealled and held in the discretion of 
the district officers on a school bond proposition after 
defeat of the same proposition at earlier elections’? 
though within the same year;*° hence an election 
approving the issue is not necessarily invalid because 
repeated elections were called until the consent of 
the voters was obtained.?? 


Election pursuant to invalid statute. An election 
held pursuant to a statute declared to be invalid is 
not effective to authorize the issuance of bonds under 
a prior statute,?? particularly where the later act is 
valid in so far as it repeals the former.?* 


[§ 730] (j) Contest of Election.2* The statutes 


ing Comp. St. § 5533, prohibiting an 


the] election to authorize a special tax 


was authorized by electors does not 
affect the power to issue them, where 
the contract to construct the school- 
house was let aS soon as the bonds 
were authorized. Traverse City Bd. 
of Education v. Straub, 182 Mich. 665, 
148 NW 716. 


5. Covington v. McInnis, 144 S. C. 
391, 142 SE 650. 

6. Covington v. McInnis, supra. 

7. Boll v. Ludlow, 234 Ky. 812, 29 
SW (2d) 547. 

8. Brown vy. Truscott Independent 
School Dist., (Tex. Civ. A.) 20 SW 
(2d) 214. 

9. Shover v. Buford, 71 Colo. 562, 
208 P 470; Boll v. Ludlow, 234 Ky. 


$12, 29 Sw (2d) 547; McKinney v. 
Cadiz Graded Common School Dist. 
Bd. of Trustees, 144 Ky. 85, 137 SW 
839. But see supra § 725 note 78. 


10. Covington vy. McInnis, 144 §S. 
C. 391, 142 SE 650. 


[a] Reason for rule.—The author- 
ity of the school district trustees to 
issue the balance of bonds voted at an 
election in excess of a then existing 
constitutional limitation is not im- 
paired by the lapse of seven years 
(Const. art 10 § 5, as amended in 
1927 [see 35 St. at i Dp LTD). 4 Cove 
ington’ v. McInnis, 144 8. C. 391, 142 
SE 650. 


Time when bonds may be issued 
see supra notes 96-6. 

11. Roebuck vy. Robersonville Grad- 
ed School Dist., 184 N. C. 144, 113 SH 
676 (construing Private L. [1921] ¢ 
152, amending Private L. [1905] c 204 


§ 8) 

12. State v. Wenom, (Mo.) 32 SW 
(2d) 59. 

fa] Thus (1) where the election 


authorized the school board to issue 
bonds for a central school building, 
the board could not be compelled to 
borrow for a high school building 
only (Rev. St. [1919] § 11127). State 
v. Wenom, (Mo.) 32 SW (2d) 59. (2) 


board of directors of a school district 
to issue bonds to purchase a site for 
a school building when authorized by 
the voters, a board, authorized by the 
voters to purchase a site and erect a 
new building thereon, is without au- 
thority to use the money derived from 
the sale of bonds in erecting a new 
schoolhouse on the old site. Martin 
v. Bennett, 139 Mo. A, 237, 122 SW 


i Ses 

13. Krogh y. Danielson, 73 Colo. 
HSH. 13 SPP 996: 

[a] Erection of schoolhouse.— 


Where a majority vote of the quali- 
fied electors of a school district au- 
thorized the directors to issue bonds 
to erect a schoolhouse, the directors 
need not obtain a vote specifically or- 
dering them to build it before issuing 
the bonds. Krogh y. Danielson, 73 
Colo. 135, 213 P 996. 


[b] Reason for rule.-—The vote of 
the electors authorizing the issuance 
of bonds for the erection of a school- 
house confers authority for its erec- 
tion. Krogh vy. Danielson, 73 Colo. 
Bhs erAlleyel2 ee, 


14 Peo. v. Sisson, 98 Ill. 335. 


15. Looney v. Cromwell Cons, In- 
dependent School Dist., 201 Iowa 436, 
205 NW 328. 


16. Necessity for new petition 
where first election void see supra § 
707 note 


17. See statutory provisions. 


[a] Application of statutory re- 
striction.—Pub. L. (1920) (xtra 
Sess.) c 87, having conferred on trus- 
tees of a district the power to issue 
bonds for school purposes and to levy 


a tax to pay the same, oe TEAM Ney Dp 
(1921) (Extra Sess.) c 81, having con- 
ferred ona city coterminous with this 
district the power to appropriate 
money for the same purposes, the 
trustees may hold a special election on 
the question of issuing bonds within 
two years of an unsuccessful city elec- 
tion for that purpose, notwithstand- 


within two years after a similar elec- 
tion at which the same proposition 
for the exercise of the power was de- 
feated, as the city cannot deprive the 
trustees of the authority with which 
they are vested by the act of 1920. 
Story v. Alamance County, 184 N. C. 
336, 114 SE 493. 


18. McAlexander v. Haviland Vil- 
lage School Dist., 7 OhNPNS 590 (fur- 
ther submission enjoined). 


[a] Reason for rule.—‘‘Further 
submission of the question of issuing 
bonds *' thereby subjecting the 
electors of said district to further an- 
noyance, inconvenience, loss of time, 
and expense, would be ‘an unwarrant- 
ed and unauthorized: exercise and 
abuse of the authority and discre- 
tion of the board.’ McAlexander v. 
Haviland Village School Dist., 7 Oh 
NPNS 590, 600. 


19. Luzader v. Sargent, 
299, 30 P 142. 


20. McKinney vy. 
Common School Dist., 
137 SW 839. 


“The statute does not prohibit the 
holding of more than one election 
in the same year, and in the 
absence of any statutory limitation 
upon the authority, of the trustees 
the trustees may again 
submit the same . - question to 
the voters.” McKinney v. Cadiz Grad- 
ed Common School Dist., supra. 


21. Taylor v. Brownfield, 41 Iowa 
ae os wae v. Sargent, 4 Wash. 299, 
380 P 142. 


22. Russell v. Troy, 159 N. C. 366, 
74 SE 1021. 


[a] Reason for rule.—The people 
have not in such an election voted on 
any proposition pursuant to the for- 
mer statute. Russell v. Troy, 159 N. 
C. 366, 74 SE 1021. 


23. Russell v. Troy, supra. 


24. Contest of elections generally 
see Elections § 269 et seq. 


4 Wash. 


Cadiz Graded 
144 Ky. 85, 87, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


"§ 730] 


in some jurisdictions,?*° but not all,?® make provision 
for the contest of elections authorizing the issuance 
of bonds by school districts or other local school 
Where jurisdiction to hear and de- 
termine election contests has been given to desig- 
nated boards or officers, the courts are without power 
to hear and pass upon such questions.?? 
in some of the jurisdictions where no provision has 
been made by the legislature for election contests,?§ 
no attack can be made upon the legality of the elec- 
tion in the courts,?® notwithstanding in some in- 
The validity of an elec- 
tion cannot be attacked collaterally,?! as for ex- 
ample, in a suit to enjoin the issuance of the bonds.** 


organizations. 


stances a claim of fraud.®° 


25. See statutory provisions. 
26. Ashley v. Richard, 32 Ida. 551, 
185 P 1076; Boney v. Sims, 304 Mo. 


369, 263 SW 412; Klutts v. Jones, 20 
N. M. 230, 148 P 494; Pullen v. Mult- 
nomah County School Dist. No. 8, 95 
Or, 289, 186 P79;.187 22-624. 


{a} Statutes construed.—Notwith- 
standing Comp. St. (1919) §§ 488, 
7274, 7278, 7280, 7283, no provision is 
made in the statutes of Idaho for con- 
testing the result of a special elec- 
tion held to authorize the issuance 
of the bonds of a school district. 
ares v. Richard, 32 Ida. 551; 185 P 
1076. 


[b] Applicability of statute.—(1) 
Contests of election are authorized 
by statute only as between nominees 
claiming election to an office, and are 
not provided as such respecting elec- 
tions about measures submitted to the 
people, as an issuance of bonds by a 
school district. Pullen v. Multnomah 
County School Dist. No. 3, 95 Or. 289, 
486) PP .9, -18TeP 62407 62) >The term 
“municipal corporation,’ as used in 
I (1871) “e179, does. not, embrace 
“school districts, and a school district 
election to vote bonds cannot be con- 
tested at the instance of an aggrieved 
elector by any of the proceedings pro- 
vided for in that statute. Freeland v. 
Stillman, 49 Kan. 197, 30 P 235. 


Finality of election tribunal’s deci- 
sion on qualification of voters see su- 
pra § 716. 


27. Wewis v. Smith, 109 Misc. 694, 
178 NYS 836 [aff 190 App. Div. 884 
mem, 178 NYS 836]. 


{a] Thus, in view of Education L. 
§§ 304, 890, questions as to the va- 
lidity of an election concerning the 
issuance of bonds are peculiarly for 
the determination of the commission- 
er of education, and involve ‘matters 
which the law commits to him for de- 
termination in the first instance at 
least, and the courts cannot interfere 
and assume to pass upon the ques- 
tions on the merits. Lewis v. Smith, 
109 Misc. 694, 178 NYS 836 [aff 190 
App. Div. 884 mem, 178 NYS 836]. 


28. See cases supra note 26, 
29. Boney v. Sims, 304 Mo. 369, 263 
SW 412; Pullen v. Multnomah Coun- 


ty School Dist. No. 3, 95 Or. 289, 186 
P 9, 187 P 624. 


[a] Reason for rule.—‘‘The deter- 
mination of election contests is a ju- 
dicial function only, so far as author- 
ized by statute.” Bradburn v. Wasco 
County, 55 Or. 539, 541, 106 P 1018 
[quot Pullen v. Multnomah County 
School Dist. No. 3, 95 Or. 289, 295, 
186 P 9, 187 P 624]. 


{b] Equity without jurisdiction.— 
(1) Boney v. Sims, 304 Mo. 369, 263 
SW 412. (2) Jurisdiction of equity 
in election contests generally see 
Elections § 274. 


tion thereof.*? 


Limitations.** 


Similarly 


30. Boney v. Sims, 304 Mo. 369, 263 
SW, 412. 
[a] Particular courts.—The cir- 


cuit court was without power to re- 
view and annul a school bond election, 
on the ground of fraud by officials 
holding the election, in view of Const. 
art 8 § 9, and Rev. St. (1909) §§ 5900, 
5928. Boney v. Sims, 304 Mo. 369, 263 
Sw 412. 


31. Alexander v. Phillips, 31 Ariz. 
503, 254 P 1056, 52 ALR 244; Howard 
v. Luke, 18 Ariz. 563, 164 P 439; Pul- 
len v. Multnomah County School Dist. 
Nos 3; 957 Or 239, 186)P 9) 187 P6724: 


32. Alexander v. Phillips, 31 Ariz. 
508, 254 P 1056, 52 ALR 244; Howard 
v. Luke, 18 Ariz. 563, 164 P 439. 


Remedies of taxpayers see infra §§ 
895-920. 


33. Hill v. Ramsower, (Tex. Civ. 
A.) 258 SW 495, 498; Barker v. Wil- 
son, (Tex. Civ. A.) 205 SW 543; Dunn 
v. Sayers, (Tex. Civ. A.) 173 SW 503. 


“The right to contest an election 
is not a private right, but is a privi- 
lege given to political organizations 
interested therein; therefore, courts 
have no jurisdiction over such cases 
other than where the pleadings in the 
case show that contestants who un- 
dertake to act for the political organ- 
ization have complied strictly with 
the law authorizing courts to take 
cognizance of such suits. <A contest 
of an election is only permitted where 
it is shown that all the prerequisites 
necessary to invoke the aid of the 
courts have been complied with.” 
Hill v. Ramsower, supra. 


[a] Notice of contest.—(1) In a 
eontest of a school election to deter- 
mine whether bonds should be issued, 
it is essential, to give the district 
court jurisdiction, that the county at- 
torney be served with a written no- 
tice of contest and a statement of the 
grounds on which the contestant re- 
lies, and service of petition of con- 
test on such attorney, with verbal 
notice, is insufficient. Barker v. Wil- 
son, (Tex. Civ. A.) 205 SW 543. (2) 
A citation based on a petition filed to 
contest an election for the issuance 
of bonds to erect a school building 
in the regular form of citation used 
in civil cases, in which the nature of 
plaintiff's demand was stated, by 
copying into the citation plaintiff's 
petition except the signatures there- 
to, served within thirty days after the 
official declaration of the results of 
the election, is a substantial compli- 
ance with Rev. St. art 3051, provid- 
ing for notice of intention to contest 
an election as prerequisite to action. 
Hill v. Ramsower, (Tex. Civ. A.) 258 
SW 495. (38) The service of a copy 
of the petition in a contest of an elec- 
tion for the issuance of school dis- 
trict bonds with a written notice of 
contest within the time required by 
statute, although the petition was 
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The procedure in statutory contests must, of course, 
be in conformity with the provisions of the statute 
relating thereto in order to give the court jurisdic- 


The constitutions and statutes im 


some jurisdictions provide that no attack on the 
validity of the election can be made after the elapse 
of a specified time,*° some of these provisions having 
been held, however, to have no application where 
the proceedings for the bond election were in con- 
travention of the law or of the constitution.*°® 
limitation, however, serves to bar only questions 
dealing with the validity of the election, and not 
other matters involved in the suit.?7 


The 


filed before the notice was served, is 
a compliance with Vernon’s Sayles 


Civ St, Annot) “C91 4) Varta %30bae 
Dunne v. Sayers, (Tex. Civ. A.) 173 
SW 503. 

[b] Petition.—Where the petition 


shows that the election was conduct- 
ed strictly according to law, and that 
the citizens of the district had a fair 
chance to vote, and there was nothing 
alleged showing that the election was 
conducted improperly, or that it 
should be declared void, a demurrer 
to the petition is properly sustained. 
Rees v. Wilson, (Ky.) 122 SW 510. 


34. <At election contests generally 
see Elections §§ 280-282. 


35. See constitutional and statu- 
tory provisions, 


[a] Purpose of limitations.—“The 
very patent intention of’ the consti- 
tutional convention, to wit, that after 
60 days have elapsed without any at- 
{20k rs - any person may safely 
purchase such bonds and feel secure 
that the taxes levied to pay them will 
be sustained by the courts of this 
state.” Roberts v. Evangeline Parish 
School Bd., 155 La. 331, 99 S 280, 282_ 


[b] Particular provisions.—(1) Un- 
der Const. (1921) art 14 § 14, provid- 
ing that after sixty days from the 
promulgation of the result of an elec- 
tion no court shall have authority te 
inquire into the legality thereof, tax— 
payers could not, after the expiration 
of sixty days, sue to set aside an elec- 
tion authorizing a bond issue for a 
school district created from parts of 
separate parishes under Act (1920) 
No. 152, notwithstanding Const. (1898 
and 1913) art 250, and Const. (1921) 
art 12 § 10. Roberts v. Evangeline 
Parish School Bd., 155 La. 331, 99 S 
280. (2) An action to contest an elec- 
tion in a parish ward on the questiom 
of issuing bonds for school purposes 
is barred three months after promul- 
gation of the result by Act (1892) Na 
106, providing that suits to contest 
certain elections be brought within 
that time. Folse v. Police Jury, 125 
La. 603, 51 S 658. : 


[c] Questions barred.—The sixty-— 
day prescription, under Act (1910) 
No. 256 § 17, cures the nullity of an 
election due to a mistake in the no- 
tice as to the date of holding a bond 
election. St. Landry Parish School 
Bd. v. Larcade, 148 La. 733, 87 S 728. 


36. Lyon Lumber Co. v. Livingston 
Parish School Bd., 286 Fed. 114 (Lou- 
isiana Act [1921] No. 46 § 43). 


37. Folse v. Police Jury, 125 La. 
603, 51 S 658. 


[a] Thus, in an action to contest 
an election, on the question. of issu- 
ing bonds for school purposes, where 
defendants filed exceptions of the 
prescription of three months and of. 
no right of action, the court erred in 
disposing of the case on its merits 


618 [56 C.J.] 


Burden and sufficiency of proof. 
proving matters going to affect the validity of the 
election is on the contestant?’ who must establish 


his ease by sufficient evidence.®® 


Parties to contest.4° The persons having the right 
to bring an election contest depend on the provisions 
of the statutes authorizing the contest,*! only per- 
sons authorized having such right.*? 
district, being vitally interested in the election, is 
a necessary party to a contest thereof.*® 


Duty of county officers to defend contest. 
the duty to issue school district bonds, authorized 
by an election, is placed by statute on specified coun- 
ty officers, which statute requires such bonds to 
be issued when all the proceedings had indicated 
that the required vote in favor of the issue was 
had,** such officers are not required to defend a suit 
contesting the validity of the election.*® 


on ‘the trial of the exceptions, the 
case not being at issue, and no evi- 
dence having been introduced. Folse 
v. Police Jury, 125' La. 603, 51 S 658. 


388. Barker v. Wilson, (Tex. Civ. 
A.) 205 SW 5438. 
[a] Particular matters.—In a con- 


test, on the ground that certain per- 
sons were unlawfully denied the right 
to vote, it devolved on the contestants 
to show, by clear and satisfactory 
testimony, that such persons pos- 
sessed all the necessary qualifications 
of voters. Barker v. Wilson, (Tex. 
Civ. A,) 205 SW 5438. 


39. Minn.—In re Renville County 
School Dist. No. 33, 151 Minn. 838, 185 
Nw 1018. 


Miss.—Dye v. Brewton, 119 Miss. 
359, 80.S 761. 


N. C.—Casey v. Dare County, 168 
N. C. 285, 84 SE 268. 


Okl.—Richardson v. Gregg, 144 Okl. 
102, 290 P 190. 


Tex.—Duncan v. Cameron, (Civ. A.) 
285 SW 1105; Barker v. Wilson, (Civ. 
A.) 205 SW 543. 


fa] Bvyidence insufficient.—(1) 
- Where complainants seeking to en- 
join the issue and sale of school dis- 
trict bonds on the ground of illegal- 
ity of the election authorizing bonds 
failed, to show that any person was 
permitted to vote who was not a bona 
fide resident of the town and other- 
wise qualified generally as a _ voter, 
the pétition must be dismissed. Dye 
vy. Brewton, 119 Miss. 359, 80 S 761. 
(2) Judgment upholding the validity 
of an election on the question whether 
schoolhouse bonds should be issued, 
which had been carried by one vote, 
is justified. . Duncan v. Cameron, 
(Tex; Civ. A’) 285 SW 1105.- (3), To 
show that one denied right to vote 
resided within the school district. 
Barker v. Wilson, (Tex. Civ. A.) 205 
SW 543. 


[b] Evidence sufficient (1) to sus- 
tain a judgment setting aside a school 
district bond election, on the ground 
that qualified electors were fraudu- 
Jently deprived of the right to cast 
votes. Richardson v. Gregg, 144 Okl. 
102, 290 P 190. (2) To show no mis- 
representation or fraud in the elec- 


tion. In re Renville County School 
Dist. No. 33, 151 Minn. 83, 185 NW 
1018. ; 


[c] Determination on affidavits.— 
The validity of a school district bond 
issue election will not be determined 
on mere suggestions and affidavits 
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[§§ 730-731 


Questions considered. The constitutionality of 
the election on the grounds that the district has no 
authority to issue bonds cannot be raised at a stat- 


utory contest of the election;**® nor can the court go 


the necessity.*7 


‘The school 
of Bonds.48 


Where 


unless it clearly appears, and it is 
practically not denied, that the_al- 
leged irregularities rendered the elec- 
tion void. Casey v. Dare County, 168 
N.C. 285, 84 SH 268. 


40. At election contests generally 
see Elections §§ 283-289. 


41. See statutory provisions. 


42. Hinton v. Winn Parish School 
Bd., 155 La. 666, 99 S 523. 


[a] “Persons in interest.”—(1) In 
a suit to enjoin an issue of bonds by a 
school board which had created two 
school districts, alleged to overlap 
smaller adjacent school districts, per- 
sons residing in such affected dis- 
tricts, although not in the newly cre- 
ated districts, are “persons in inter- 
est” who may, under Act (1921) No. 
46 § 48, contest the legality of the 
special election whereby the bonds 
were authorized. Hinton v. Winn 
Parish School Bd., 155 La. 666, 99 S 
523. (2) Ina suit to restrain a school 
board from issuing or selling school 
district bonds, an owner of any prop- 
erty within such districts is a “per- 
son in interest’ who may contest the 
legality of a special election at which 
the bonds were voted under Act 
(1921) No. 46 § 43, whether he be a 
resident or nonresident and a patron 
of the schools or not. Hinton v. Winn 
Parish School Board, supra. 


43. Howard v. Luke, 18 Ariz. 563, 
164 P 439. \ 


44. See supra § 729. 


45. Howard v. Luke, 18 Ariz. 563, 
164 P 439. 


[a] Reason for rule.—‘‘The board 
of supervisors, under the law, have 
only a ministerial duty to perform. 
Paragraph 2740 Civil Code. They are 
not interested individually, and but 
indifferently in their official capacity. 
The law does not place upon them the 
obligation of investigating an election 
and determining whether the civil 
law has been followed or not.” How- 
ard v. Luke, 18 Ariz. 563, 164 P 439, 
440. 


46. Duncan v. Cameron, (Tex. Civ. 
A.) 285 SW 1105. 


47. Sykes v. Pandora Independent 
School Dist:, (Tex. Civ. A.) 14 SW 
(2d) 124 (Rev. St. [1925] art 2784 
subd 4). ’ 

48. Cross references: 

Contest of election see supra § 730. 


Finality of election tribunal’s decision 
on at of voters see supra 
716. 


into the question of the necessity for a bond issue 
in such a contest, where the voters have passed on 


[§ 731] (6) Proceedings To Determine Validity 
In some jurisdictions the statutes pro- 
vide for a special judicial proceeding for the valida- 
tion or confirmation of school bonds before their 
issuance,*® or for the validation of the proceedings 
preliminary to their issuance.°? 
erally provide the procedure to be followed,°’ as, 
for example, the tribunal before which the proceed- 
ings are to be brought,®? the board or officer who is 
to institute the proceedings,°* against whom they 
are to be directed,** persons who may intervene as 


Such statutes gen- 


Municipal bond elections see Munici- 
pal Corporations § 4183 et seq. 


49. See statutory provisions. 


[a] Statute applicable.—Under the 
express provision of Acts (1913) ¢ 
6542 the bonds to be issued by a spe- 
cial tax school district thereunder 
(Comp. L. [1914] §8§ 416b—416g¢2¢e), 
may be validated as provided by L. 
(1911) ¢@ 6237 (Comp. L. [1914] §§ 
2027a—2027f), even though the terms 
of the latter statute do not cover such 
special tax school district. Lyle v. 
State, 69 Fla. 97,:67 S 574. 


50. See statutory provisions. 
51. See statutory provisions. 
52. See statutory provisions. 


[a] Exclusiveness of jurisdiction. 
—L. Extra Sess. (1917) c 28 § 2, as 
amended by L. (1922) c 252, providing 
that, when any district authorized to 
issue bonds shall take steps to issue 
bonds, it may transmit the record of 
the proceedings to the state bond at- 
torney for an opinion on their valid- 
ity, and that in certain cases the mat- 
ter shall be filed with the chancery 
court ‘for a decree validating bonds, 
etc., does not deprive the circuit court 
of jurisdiction of appeals taken to it 
under other provisions of the law, 
and such law and amendments con- 
template that the validating proceed- 
ings may be taken after the proper 
board or court has entered its decree 
or order of issuance, and no appeal 
has been taken therefrom. Pearce v. 
Mantachie Cons. School Dist., 134 
Miss. 497, 99 S 134. 


53. See statutory provisions. 
54. See statutory provisions. 


[a] Proper parties.—(1) Where 
the school districts of a county have 
been consolidated into one unit for 
taxation for school purposes from 
which has been excluded the terri- 
tory in the county constituting a city, 
the petition is improperly filed 
against the county. Spalding County 
v. Walker, 41 Ga. A. 229, 152 SE 588. 
(2) But it is properly brought against 
the county school district. Ogletree 
v. Spalding County School Dist., 41 
Ga. A. 276, 152 SEH 589. 


[b] Name of district.—(1) Where 
local school districts are consolidated, 
it is unnecessary that the word ‘‘con- 
solidated” appear as part of the name 
for the new ‘district, and it is proper 
for proceedings to validate bonds ty 
be conducted in the name of the dis- 
trict as fixed by the proper authori- 
ties (Acts [1922] p 21 °8§ 3, 4; Const. 


——: 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 731]. 


objectors or contestants,®® the form and contents 
of the petition to be filed,®® and the intervention or 
Some of the provisions regu- 
lating the procedure are considered to be merely 


answer permitted.>? 


directory.°§ 


Burden and sufliciency of proof. 
validation proceeding plaintiff has the burden of 
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honds which have been alleged by him and denied 
by an adverse party,®® while the adverse party has 
the burden of sustaining objections on facts which 
do not appear in the pleadings of plaintiff and which 


should be alleged by the adverse party in his an- 


In a statutory 


proving the facts essential to the validation of the 


art 3 § 7 par 8). Hawthorne v. Tur- 
key Creek School Dist., 162 Ga. 462, 
134 SE 103. (2) Name of district 
generally see supra § 91. 


55. See statutory provisions. 
56. See statutory provisions; and 
cases infra this note. 


[a] Necessary contents of petition. 
—The petition must specifically set 
forth: (1) A strict compliance with 
the law relative to the service of the 
notice provided for by the statute. 
Powell v. Worth County Cons. School 
Dist. No. 1, 26 Ga. A. 135, 105 SE 616 
(Pol. Code [1910] § 445). (2) The 
name of the district seeking to issue 
the bonds. Powell v. Worth County 
Cons. School Dist. No. 1, supra. (3) 
The amount of the bonds to be issued. 
Powell v. Worth County Cons. School 
Dist. No. 1, supra. (4) For what pur- 
pose they are to be issued. Powell v. 
Worth County Cons. School Dist. No. 
1, supra.: (5) What interest they are 
to bear. Powell v. Worth County 
Cons. School Dist. No. 1, supra. (6) 
How much interest and principal is 
to be paid.annually. Powell v. Worth 
County Cons. School Dist. No. 1, su- 
pra. (7) When they are to be fully 
paid. Powell v. Worth County Cons. 
School Dist. No. 1, Supra. It must 
show that: (8) An election was held 
by the district for the issuance of the 
bonds. Powell v. Worth County Cons. 
School Dist. No. 1, supra. (9) The 
result of the election was prima facie 
in favor of their issuance. Powell v. 
Worth County Cons. School Dist. No. 
1, supra. 


[b] Petition sufficient or not de- 
murrable.—(1) Generally. Powell v. 
Worth County Cons. School Dist. No. 
i276 Gal vA. Ti3d, 7105 "SE 6162" ‘C) 
Paragraph of petition for validation 
of school district bonds is not de- 
murrable for failure to state who 
gave the notice of election required 
by Park Pol. Code Annot. § 440, where 
a copy of the notice was attached as 
an exhibit and showed who gave it. 
Stephens Vv. Habersham County 
School Dist. No. 3, 154 Ga. 275, 114 
SE 197. (8) Paragraph of petition 
for district bonds is not demurrable 
for failure to allege the value of the 
taxable property in the district at 
the date of calling the election. 
Stephens v. Habersham County School 
Dist. No. 3, supra. (4) Petition alleg- 
ing, in substance, that two thirds of 
the voters of the district voted for 
the bonds is sufficient against demur- 
rer. Stephens v. Habersham County 
School Dist. No. 8, supra. (5) Court 
properly overruled a demurrer of tax- 
payers, based on the ground that the 
petition failed to show the date of 
service on the solicitor general of 
the written notice of the result of the 
election, and that the petition and an- 
swer failed to show or have attached 
the list of voters used in the election 
or the list of the qualified voters of 
the district, and that they failed to 
show the order of the trustees of the 
district calling the election or the 
tally sheets of the election or an or- 
der organizing the district or the 
facts necessary to authorize the 
validation. Davis v. Orland Cons. 
School Dist., 152 Ga. 76, 108 SE 466. 


{[c] Matters which need not be al- 


leged.—(1) Under Civ. Code (1910) § 
446, a list of the voters and the tally 
sheets of a school district bond elec- 
tion need not be set out in, or at- 
tached to, the petition in validation 
suit. Stephens v. Habersham County 
School Dist. No. 3, 154 Ga. 275, 114 
SE 197. (2) The petition, under Civ. 
Code (1910) § 446, need not allege 
that, in determining whether two 
thirds of the qualified voters voted for 
the bonds, resort was had to the tally 
sheets of the last general election. 
Stephens Vv. Habersham County 
School Dist. No. 3, supra. 


[d] Amendment of petition.—(1) 
In a proceeding for validation of 
school district bonds, it was not error 
to permit an amendment of the peti- 
tion by striking what purported to be 
a true copy of the resolution author- 
izing the election and substituting an 
alleged true and correct copy. Rich 
v. Brinson Cons. School Dist., 28 Ga. 
A. 530, 112 SH 164. (2) Amendment 
of notice of result of election see su- 
pra § 728 note 93 [b] (2). 


57. See cases infra this note. 


[a] Matters to be set up in an- 
swer.—(1) In a suit to validate school 
‘district bonds, if the election was un- 
authorized because the district was 
not the one in which a local tax was 
levied or not in a county which levied 
such tax, it was incumbent on the in- 
tervener to plead such facts. Clay 
v. Austell School Dist., 35 Ga. A. 109, 
132 SE 127; Powell v. Worth County 
Cons. School Dist. No. 1, 26 Ga. A. 
135, 105 SE 616. The intervener must 
allege that the petition for the elec- 
tion was not signed by the requisite 
number of qualified voters or that 
votes constituting the necessary ma- 
jority were cast by disqualified per- 
sons. Powell v. Worth County Cons. 
School Dist. No. 1, supra. 


58. Perkins v. Norristown School 
Dist. No. 42, 151 Ga. 414, 107 SH 42 
[answers to cert questions conformed 
to 27 Ga. A. 81, 107 SE 421]. 


[a] Time and place of hearing.— 
The provision of Civ. Code (1910) § 
445 et seq, known as the Validating 
Act, which prescribes the time within 
which the judge shall fix the hearing 
on the petition to validate an issue 
of school district bonds and the time 
within which he shall hear and de- 
termine the petition, is directory 
only, and not mandatory. Perkins v. 
Norristown School Dist. No. 42, 151 
Ga. 414, 107 SE 42 [answers to cert 
questions conformed to 27 Ga. A. 81, 
107 SE 421]. 


59. Jennings v. New Bronwood 
School Dist., 156 Ga..15, 118 SE 560; 
Stephens v. Habersham County School 
Dist. No. 3, 154 Ga. 275, 114 SE 197; 
Clay v. Austell School Dist., 35 Ga. 
A. 109, 132 SE 127; Powell v. Worth 
County Cons. School Dist. No. 1, 26 
GasvA, 125; 1057SE 4616, 617. 


“Tt is incumbent upon the petition- 
er in such a proceeding to make out a 
prima facie case by proving each of 
the substantial and material allega- 
tions set forth above as necessary al- 
legations of the petition, and when 
this is done the burden is cast upon 
the defendant, or upon a proper party 
as intervener, to set up and establish 


swer, or which depend for proof of their existence 
on aliunde evidence.®° 


Of course the material facts 


any other fact which by aliunde proof 
would render the election invalid.” 
Powell v. Worth County Cons. School 
Dist. No. 1, supra. 


[a] State has the burden of prov- 
ing the material facts requisite to 
validation in proceedings to validate 
bonds, under Civ. Code (1910) § 445 
et seq, contested by citizens who de- 
nied the truth of the allegations of 
the petition. Clay v. Austell School 
Dist., 35 Ga. A. 109, 132 SE 127.:- 


[b] Effect of admissions in an- 


| swer.—(1) The rule that in a proceed- 


ing to validate school district bonds, 
under Civ. Code (1910) § 445 et seq, 
in which the truth of allegations of 
the petitioner are denied, the burden 
is on the state to prove facts requisite 
to validation, is applicable, where the 
petition alleges facts sufficient to 
warrant validation, and the answer 
of the school district admits facts al- 
leged, in a case where.an objecting 
party has intervened. an'd does not 
join in the admissions of the school 
district. Jennings v. New Bronwood 
School Dist., 156 Ga. 15, 118 SE 560; 
Clay v. Austell School Dist., 35 Ga. 
A. 109, 132 SE 127. (2)-Hence, the 
court errs in ruling that the admis- 
sions of allegations of the petition by 
the school district made a prima facie 
case for the state, casting that bur- 
den on objectors to overcome the case 
made by answers and exhibits. Clay 
v. Austell School Dist., supra. (3) 
And it is error for the court to enter 
a validating judgment without the in- 
troduction of any proof in such case. 
Jennings v. New Bronwood School 
Dist., supra. 


[c] Matters which need not be 
proved by state—In a _ proceeding 
after an election, although the peti- 
tion alleges that the school district 
is one in which a local tax is or may 
be levied, the burden:is not on the 
state to show that the county has 
been legally laid out into school dis- 
tricts. Stephens v. Habersham Coun- 
ty eeReo! Dist. No. 3, 154 Ga. 275, 114 
SE 197. 


60. Davis v. Orland Cons. School 
Dist., 152 Ga. 76, 108 SE 466; Clay v. 
Austell School Dist., 35 Ga. A. 109, 
132 SE 127; Powell v. Worth County 
Cons. School Dist. No. 1, 26 Ga. A, 
135, 105 SE 616. 


[a] Thus (1) in a suit to validate 
school district bonds, if the election 
was unauthorized because the district 
was not the one in which a local tax 
was levied or not in a county which 
levied such tax, it was incumbent on 
defendant or the intervener to prove 
such facts. Clay v. Austell School 
Dist) SS GarAc M109 /91320°S Hi Ro 
Powell v. Worth County School Dist. 
No. 1, 26 Ga. A. 135, 105 SE 616. (2) 
The intervener must, prove that the 
petition for the election was not 
signed by the requisite numbers of 
qualified voters or that the votes con- 
stituting the necessary majority were 
cast by disqualified persons. Powell 
v. Worth County School Dist. No. 
1, supra. 


[b] Sufficiency of petition for elec- 
tion.—(1) After the election, the bur- 
den is on the objectors at the validat- 
ing proceeding to prove that a proper 
petition for the election was not pre- 
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must be by sufficient proof.*? 


Questions considered. In this proceeding the court 
may properly inquire into any question affecting the 
validity of the bonds or the proceedings leading up 
to their issue that is sufficiently raised by the plead- 
ings,°? as, for example, the validity of any of the 
votes cast at the bond election.°* On the other 


hand, since there can be no collateral attack on the . 


organization of a district valid on the face of the 
record,®* no inquiry can be made in a validating pro- 
ceeding into the legality of the organization beyond 
what the record of its organization shows on its 
face;®® and where the establishment of the district 
and the extent of its boundaries affirmatively ap- 
pears, it 1s immaterial in the validating proceedings 
that no record of such establishinent is on file.®° 


Appeal. As in the case of civil actions general- 
ly,°* harmless errors in the validating proceedings 
are no grounds for reversal of the judgment.°®® 


Conclusiveness and effect. Some of the statutes 
authorizing questions of the validity of the bonds 
to be raised in a validating proceeding®® provide 


[a] 


sented. Davis v. Orland Cons. School 
2 dence.—Error, 


Dist., 152 Ga. 76, 108 SE 466. 


SCHOOLS AND SCHOOL DISTRICTS 


Harmless exclusion of evi- 
if any, 


[§ 731 


that a decree in judgment validating and confirming 
the bond issue, which is not appealed from, or ex- 
cepted to, within the time prescribed shall be for- 
ever conclusive as to the validity of the bonds against 
the district and its citizens and taxpayers,’° so that 
the validity of the bonds cannot thereafter be ques- 
tioned, even though the judgment of validation be 
really void.74_ The decree is conclusive, in any sub- 
sequent proceeding in which the validity of the bond 
issue is questioned, as to matters which are not sub- 
ject to collateral attack.’? 


Board or officer.7* Some statutes impose upon the 
attorney-general the duty of examining and passing 
on a proposed issue of school bonds,’* and in ease 
he finds the issue to conform to law,:so to certify.’® 
Under some statutes such approval, however, is not 
a condition precedent to the issuance of the bonds,‘® 
but need only be obtained when the bonds are of- 
fered for sale.77 When a proposed bond issue has 
been examined and certified as aforesaid, the valid- 
ity of such bonds becomes unimpeachable,’* under 
some statutes in respect of bona fide purchasers.’® 


Ga. 379, 147 SE 764. 
in excluding 72 


Petition for election see supra § 707. 


61. Sheffield v. Patmos School 
Dist., 157 Ga. 660, 122 SEH 57; Davis 
v. Orland Cons. School Dist., 152 Ga. 
76, 108 SE 466. 


[a] Evidence insufficient to sup- 
port a judgment of validation. Shef- 
field v. Patmos School Dist., 157 Ga. 
660, 122 SE 57. 


{b] Evidence sufficient.—In a pro- 
‘ceeding by the solicitor general to 
‘determine the validity of a proposed 
bond issue by a consolidated district, 
under Acts (1919) pp 345, 349 §§ 143, 
145, a judgment of validation was 
Supported by evidence that there 
were one hundred and twelve regis- 
tered qualified voters in the district, 
that sixty-eight voted in favor of 
bonds, and that three voted against 
the bonds. Davis v. Orland Cons. 
School Dist., 152 Ga. 76, 108 SE 466. 


6255 Burk v; Royall 34 Ga. Aa717, 
Tigh Sore alee 


63. Smith Vv. Ellabelle-Eldora 
School Dist., 40 Ga. A. 561, 150 SH 
454; Turk v. Royal, 34 Ga. A. 717, 131 
SE 119. 


[a] Demurrer properly overruied. 
—Demurrer to the intervention, on 
the ground that the court could not 
inquire into the validity of the votes 
at a school bond election, is properly 
overruled, under Civ. Code (1910) § 
445. Turk v. Royal, 34 Ga. A. 717, 131 
SE 119. 

{b] Illegal votes not affecting re- 
sult.—A school bond issue is properly 
confirmed where the requisite propor- 
tion of votes cast favored the bonds 
after exclusion of all the votes 
claimed to have been illegally cast. 
Smith vy. Ellabelle-Eldora School 
Dist., 40 Ga. A. 561, 150 SH 454. 


64. Collateral attack on organiza- 
tion see supra § 84 


65. Von Zondt v. Braxton, 149 Miss. 
461, 215 S 557; Lincoln County Vv. 
Wilson, 125 Miss. SOs OSU Sm OwGr 

66. Lyle v., State, 69 Fla. 97, 67 S 
574. 

67. See Appeal and Error §§ 2878- 
3055. 

68. See case infra this note. 


evidence that persons voting at a 
school election were ineligible, does 
not require a reversal of the validat- 
ing decree without a showing of the 
harmful effect of such votes on the 
result of the election. Clay v. Austell! 
Sonos! Dist; 86, Ga. Al, 354, 136. sh 
540. 


69. See supra § 731. 
70. See statutory provisions. 


[a] Illustrations.—(1) If no ap- 
peal is taken by a taxpayer under 
Acts (1915) ec 6868 § 3, from a de- 
cree validating and confirming a 
school bond issue within 20 days from 
the rendition of the ‘decree, such de- 
cree is forever conclusive of the 
validity of the bond, in view of § 4. 
Steen v. Palm Beach County Bd. of 
Public Instruction, 80 Fla. 146, 85 S 
684 (order of chancellor vacating de- 
cree of confirmation and validation of 
school bond issue, entered more than 
twenty days after the rendition of 
validating decree, is void). (2) Plain- 
tiffs failing to object to the valida- 
tion of bonds for a schoolhouse could 
not, after construction of the school- 
house, directly or indirectly attack 
the validity of the bonds. Brakefield 
v. Jarrell, 168 Ga. 502, 148 SH 273; 
Jones v. Coleman, 152 Ga. 795, 111 SE 
Suiits 


[b] Redundancy proceedings.— 
Where the district court has deter- 
mined the validity of the warrant in- 
debtedness of a school district under 
the refunding proceedings provided 
for by Comp. St. (1921) § 4272, and 
has decreed that refunding bonds 
sought to be issued are valid, and 
no objections or exceptions are made 
to such determination, and no appeal 
is taken therefrom, the decree and 
judgment are final and conclusive. 
Prince v. St. Louis, ete., R.'Co., 110 
Okl. 141, 2387 P 106 [quot State v. 
West, 29 Okl. DOs, Lise 146]. 


71. Gibbs v. Ty Ty Cons. School 
Dist., 168 Ga. 379, 147 SE 764. 


fa] Injunction refused against the 
issuance of bonds where no exception 
was taken against a judgment vali- 
dating the bond issue, even though 
the validating judgment is. void. 
Gibbs v. Ty Ty Cons. School Dist., 168 


See case infra this note. 
[a] Attack on validity of organ- 
ization.—A decree validating the 


bonds of a separate school district 
is conclusive in any subsequent pro- 
ceeding wherein the validity of the 
bonds is questioned against a col- 
lateral attack on the validity of the 
order creating the district, under 
Hemingway Code (1927) § 4176 et 
seq. Von Zondt v. Braxton, 149 Miss. 
AGM LUBY Sabon. 


As question to be considered in 
validating proceeding see supra note 
65. 


Collateral attack on organization of 
district see supra § 84 


73. Municipal bond elections see 
Municipal Corporations § 4183. 


74 See statutory provisions. 


[a] Applicability of statute.—A 
statute requiring the attorney-gen- 
eral to examine anid certify the bonds 
of a county, city, or town, issued by 
the commissioners’ court, city council, 
or board of aldermen does not require 
that the attorney-general shall ex- 
amine and certify bonds issued by the 
trustees of a school district, embrac- 
ing territory within a town and out- 
side thereof, constituted by a special 
legislative act which does not author- 
ize submission of its bonds to him. 
Brownson v. Smith, 93 Tex. 614, 57 
SW 570. 


75. See statutory provisions. 


76. Love v. Rockwall Independent 
School Dist., (Tex. Commn. A.) 38 
SW 642 [att (Civ. A.) 225. Sw 263] 
(Under Gen. L. [1905] ec 124 § 38, Gen. 
LL: £1909} e 22 § 154, Gen. LE. [L921 ce 
24, and Vernon’s Sayles Civ. St.) Ams 
not. [1914] art 2737, and Local and 
Spec, L. [1913] c 116 § 30). 


77. Love v. Rockwall Independent 
School Dist., supra. 


78. Walling v. Malone Independent 
School Dist., (Tex. Civ. A.) 195 SW 
671 a view of Rev. St. [1911] art 
2737). 


79. See statutory provisions. 


[a] Who is bona fide holder.—Un- 
der a statute of Saskatchewan, Cana- 
da, requiring the proceedings of a 


For later cases, developments and changes in the law see Annotations, same title and section number, 


wa 


§§ 732-734] 


[§ 732] (7) Registration of Bonds.°° 
utes provide for the registration of school district 
When presented to 
him for registration such officer must determine 
whether, in issuing the bonds, all conditions of law 
have been complied with,*? and on determining such 
to be the ease it is his duty to register the bonds.*? 
Under a statute requiring the bonds to be registered 
“shall obtain validity or be negotiated” 
that a contract of sale has been entered into for the 
sale of the bonds is no ground for registration being 
refused prior to a consummation of the sale,§* only 
the bonds of the validly created districts®® being en- 


bonds by a specified officer.® 


before they 


titled to registration.®® 


[§ 733] (8) Provision for Payment.’ 


SCHOOLS AND SCHOOL DISTRICTS 


Some stat- 


General. 


[56 C.J.] 621 


it is not a condition precedent to the issuance of 
bonds that provision be made for the payment of 
the principal and interest thereof,®® as by the levy 
of a sufficient tax.?° 
bonds issued without such provision having been 
made are void.°? 


[§ 734] 3. Sale or Disposition of Bonds—a. In 
Authority to issue bonds for the purpose 
of building a schoolhouse, or to purchase a school 
site, implies the power to sell such bonds®? or to give 
them in exchange for a site with a schoolhouse al- 
ready erected thereon.?? 
be made by the officer of the district authorized by 


Where required, however, 


The sale, however, must 


law so to do,®* or by the appropriate board acting 


Unless so | as a unit. 


provided by constitutional or statutory provisions,*® 


school district for the issuance of de- 
bentures to be submitted to the min- 
ister of education, and providing that 
on his approval the validity of the 
debentures, when executed and pre- 
sented to, and countersigned by, him, 
should not be questioned in any court 
of the province in the hands of a bona 
fide holder, such ‘‘bona fide holder” 
includes any purchaser from the dis- 
trict for value and without actual 
fraud. Regina Public School Dist. 
No. 4 v. Spitzer, 255 Fed. 136 [aff 267 
Fed. 121 (certiorari denied 254 U. S. 
653 mem, 41 SCt 149 mem, 65 L. ed. 
458 mem) ]. 


§ Ratification and estoppel see infra 
745. 


Negotiability and transfer see infra 
6. 


80. Municipal bonds see Municipal 
Corporations § 205. . 


81. See statutory provisions. 


82. State v. Thompson, 323 Mo. 
248,19 SW (2d) 714 (Rev. St. [1919] 
§§ 1063, 1068, 1069). 


83. Fisher v. Davis, 98 Kan. 696, 
L58 oP AAO: 


[a] Effect of pendency of appeal 
from refusal to enjoin issue.—Auditor 
of the state is not justified in refus- 
ing to register bonds to construct a 
schoolhouse, légally issued, although 
there is pending an appeal from a 
judgment refusing to enjoin the issu- 
ance of bonds. Fisher v. Davis, 98 
Kan. 696, 158 P 1110. 


84. State v. Gordon, 231 Mo. 547, 
133 SW 44. 


[a] Reason for rule.—The term 
“obtain validity’ means to become 
clothed with validity as a present and 
subsisting obligation, and the term 
“negotiated” means that the bonds 
should have been sold and put in cir- 
culation by delivery in consummation 
of the sale. A contract to sell the 
bonds before consummation by deliv- 
ery does not come within this defini- 
tion, and hence such acts of the offi- 
cers furnish no reason for refusing 
registration. State v. Gordon, 231 Mo. 
547, 1338 SW 44. 


Right to enter into contract of sale 
before registration see supra § 734 
note 99. 


85. Creation and alteration of dis- 
tricts see supra § 48 et seq. 


86. State v. 323 Mo. 


248, 19 SW (2a) 7 


[a] De jure eine) of district 
necessary.—State v. Thompson, 323 
Mo. 248, 19 SW (2d) 714 (consolidated 
schooi district illegally formed by in- 
cluding territory detached illegally 
from another school district not de 
jure corporation entitled to have 


Ee 


bonds registered under Rev. St. 
(1919) §§ 1068, 11255, 11258, as re- 
enacted by L. (1925) Desse L)s 


87. Duty to provide for Daynleht 
poe issuance see infra § 747 notes 
52-54. 


88. See constitutional and statu- 
tory provisions. 


[a] Presumption as to levy of tax. 
—Where a district had no power to 
issue bonds without having first 
levied a tax to pay the bonds and in- 
terest, and it appeared from the min- 
utes of the board that immediately 
after settlement of certain claims, to 
pay which the bonds were issued, a 
special meeting of the district was 
called to ratify the acts of the board 
and authorize the issuance of the 
bonds, the only tax provided for at 
this meeting being to pay the inter- 
est, it cannot be presumed that a suffi- 
cient tax to pay the principal of the 
bonds was voted at some _ special 
meeting properly called prior to the 
meeting at which the bonds were 
voted. Montpelier Sav. Bank, etc., 
Co. v. School Dist.. No. 5, 115 Wis: 
622, 92 NW 439. 


[b] Invalidity of tax statute.—(1) 
Where the act authorizing a school 
tax is void for failure to limit the 
amount as required by the constitu- 
tion, bonds cannot be issued in antici- 
pation of a levy of taxes under the 
act, where a tax must be provided for 
before bonds may be issued. Patch- 
ing v. Hutchison, (Tex. Civ. A.) 118 
SW 878 [rev 126 SW 1107, 103 Tex. 
497, 129.SW 603 (reh den 103 Tex. 
497, 131 SW 400)]. (3) Limitations 
on tax see infra §§ 698, 699. 


89. Davis v. Orland Cons. School 
Dist., 152 Ga, 76, 108 SE 466. 
{a] Statute construed.—It is not 


necessary under Const. art 7 § 7 par 
2 (Civ. Code [1910] § 6564), that pro- 
vision for the payment of proposed 
bonds of a consolidated school dis- 
trict shall be made until ‘at or be- 
fore” the liability is created, and such 
provision need not be made before ap- 
plication for validation. Davis v. Or- 
land Cons. School Dist., 152 Ga. 76, 
108 SE 466. 


90. Dove v. Kirkland, 92 S. C. 313, 
75 SE 503; Welch v. Getzen, 85 S. C, 
156, 67 SE 294. 


91. Montpelier Sav. Bank, ete., Co. 
v. School Dist. No. 5, 115 Wis. 622, 92 
NW 439. 


92. Sauk Centre Bd. of Education 
v. Moore, 17 Minn. 412. 

93. Peo. v. Sisson, 98 Ill. 335. 

94. Nelson v. Williamsburg Bd. 


of Education, 215 Ky. 40, 284 SW 
386; Shawnee Bd. of Education v. 
American Nat. Co., 185 Okl, 258, 275 


In a jurisdiction where it is required 


P 285; Bryan v. Harris County Dist. 
No. 16, (Tex. Civ. A.) 254 SW 1034. 
{a] Bonds of district purchased 


by district with sinking fund to re- 
tire previous issue.—Where author- 
ization is made by the proper of- 
ficers for the sale of bonds by a 
school district held as an invest- 
ment of a sinking fund, and such 
authorization permits the school 
treasurer to sell such bonds, and it 
is not affirmatively established that 
the school treasurer acted to _ sell 
such bonds, but, on the other hand, 
it is established that an unauthor- 
ized person did act to sell such bonds, 
such sale is void. Shawnee Bd. of 
Education v. American Nat. Co., 135 


Okie 253, 2000 Pecooe 
[b] President of board of trus- 
tees.—(1) Under Vernon’s Sayles 


Civ. St. Annot. (1914) art 2740, pro- 
viding that, on the failure of the 
state board of education to purchase 
the bonds of a county, city, or school 
district “the county judge, or may- 
or, or president of the board of trus- 
tees, as the case may be, shall sell 
the bonds to the best bona fide bid- 
der,’ the president of the board of 
trustees of a common school dis- 
trict and not the commissioners’ 
court was the agent_of the district 
authorized to act for it in the sale 
of the bonds. Bryan v. Harris Coun- 
ty Dist. No. 16, (Tex. Civ. A.) 254 
SW 1034. (2) Vernon’s Sayles Civ. 
St. Annot. (1914) art 2740, in so far 
as it authorizes the president of the 
board of trustees of a common school 
district to sell the bonds of the dis- 
trict, was not repealed by implica- 
tion by Acts 37th Leg. c 24 8 
(Vernon Civ. St. Annot. Suppl. [1922] 
art 2839), making it the duty of 
the commissioners’ court to ‘“issue’”’ 
the bonds of the district, in view of 
§ 10 (Vernon Civ. St. Annot. Suppl. 
[1922] art, 2840) prescribing require- 
ments of bonds and providing for the 
sale of the bonds “when so issued,’ 
the word “issue” not meaning “sale.’’ 
Bryan v. Harris County Dist. No. 
16, Supra. 


[ec] Officers of successor district. 
—Where a fourth-class city school 
district, which voted bonds to build 
a school, was abolished, and a grad- 
ed school district succeeded it, the 
trustees of the graded school dis- 
trict can sell the bonds authorized 
and expend the proceeds for a school. 
Nelson v. Williamsburg Bd. of Ed- 
ucation, 215 Ky. 40, 284 SW 386. 


95. Shawnee Bd. of Education v. 


American Nat. Co., 1385 Okl. 253, 275 
P 285. 
[a] Members of board acting in- 


dividually.—(1) The acts and dec- 
larations of individual members of 
a school board will not create a con- 
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that bonds be approved as to their legality,°® or 
registered,®* by a designated officer in order to give 
them validity, the district officers may advertise for 
and accept bids or enter into a contract for the sale 
of such bonds prior to such approval®® or registra- 
tion,®® although the bonds may not be delivered prior 
thereto;! or, as otherwise stated, a cqntract for the 
sale of bonds is not invalid because the bonds have 
not yet been issued, where the district has taken 
all the steps required by statute to authorize their 
issuance.2 Similarly, in a jurisdiction where the 
district is required to give to the state school board 
an opportunity to purchase the bonds if it should 
so desire before the bonds can be sold to any other 
party,® a contract to sell the bonds to private par- 
ties before giving such board an opportunity to ex- 
ercise its option is not invalid where the state board 
has later waived its option,* the foregoing being so 
because such contracts are said to contemplate a 
substantial compliance with the statutes before de- 
livery of the bonds to the purchaser.® 


[§ 735] b. Manner and Terms of Sale—(1) In 
General. The manner and terms of selling or dis- 
posing of school bonds are ordinarily regulated by 
statute,° and the provisions of such statutes must 
be complied with.” It is sometimes provided that 
the bonds shall be sold or disposed of only after a 
public advertisement or notice,® for not less than 


tract me suas pongey erie Cragte 6. 
against the istrict. hawnee fs é 
of Education v. American Nat. Co., eg et SA 
135 Okl. 253, 275 P 285 (statute vests 3 Y : 
power to make or alter valid con- 8. 
tract in school board, not individuals 


thereof). (2) Necessity for board fay 


SCEOOLS AND SCHOOL DISTRICTS 


See statutory provisions. 


See statutory provisions; 
cases infra this note. 


Time of notice.—A notice of 


[§§ 734-735 


a specified price,® or for not less than their par 
value,*® and for cash.'* General statutory author- 
ity to issue bonds and negotiate them to the best 
advantage does not limit the manner in which they 
are to be applied.t2, Where it is provided that the 
bonds shall be sold after advertisement to the high- 
est and best bidder,t? although a notice has been 
published inviting bids for such bonds, the contract 
is incomplete until the bid is accepted,t* and the 
district is not liable for damages for refusing to 
accept a bid, even though it be the highest one 
made,t® particularly “where the notice reserves the 
right to reject any and all bids.t® Under some stat- 
utes the district school board or officers are author- 
ized to cancel unsold bonds regularly issued, and 
substitute therefor bonds specifying a different place 
of payment, where the reissued bonds are identical in 
amount with those canceled.'? 


Commission. A statute authorizing a sale of bonds 
at no.less than par value?® impliedly authorizes the 
payment of a reasonable broker’s fee+® for selling 
or assisting in the sale of such bonds when deemed 
necessary,?° such a payment not constituting a sale 
at discount within the prohibition of the statute.*+ 
On the other hand it has been held that, under a 
statute, requiring the district to advertise its bonds 
for sale and authorizing it to readvertise until the 


12. Sauk Centre Bd. of Education 
Drummondussin Saw Moore, 17 Minn. 412. 
13. See Parkinson v. Seattle 


School Dist. No. 1, 28 Wash. 335, 68 
P 875 (holding that, under Code Pub. 
Instr. § 119, a notice to bidders, 
which of itself names the rate of 


and 


acting as unit generally see supra 
§ 705. 

96. See supra § 731. 

97. Necessity for registration see 
supra § 732. 


98. Henrietta Independent School 
Dist. v. Garrett, (Tex. Commn. A.) 
25 SW (2d) 317. 


99. State v. Gordon, 231 Mo. 547, 
133 SW 44; Henrietta Independent 
School Dista  v. Garrett, (Tex. 


Commn. A.) 25 SW (2d) 317. 


1. State v. Gordon, 231 Mo. 547, 
123 SW 44 (construing Rev. St. 
[19097 § 1275). 


2. Regina Public School Dist. No. 
4 v. Spitzer, 255 Fed. 136 [aff 267 


Fed. 121 (certiorari den 254 U. Pe 
653 mem, 41 SCt nee mem, 65 L. e 
458 mem) ]. 

8. See statutory provisions; and 
eases infra this note. ‘ 

[a] Nature of statute.—Rev. St. 


(1925) arts 2670, 2673, 2788, giving 
the state board of education an op- 
tion to purchase school district bonds 
ahead of all others, are not manda- 
tory, although they contemplate sub- 
stantial compliance therewith prior 
to' the delivery of the bonds to an- 
other. Henrietta Independent School 
Dist. v. Garrett, (Tex. Commn. A.) 
25 SW (2d) 317. 


[b] Refunding bonds offered for 
sale to school fund commissioners. 
State v. Davis, 116 Kan. 211, 225 P 
1064. 

4, Henrietta Independent School 
Dist. v. Garrett, (Tex. Commn. A.) 
25 SW. (2d) 317. 


5. Henrietta Independent School 
Dist. v. Garrett, supra. 


the time and place of a sale of school 
bonds published May 22 and 29 and 
June 5 and 12, is valid, and author- 
izes a sale on June 22, the day named 
in the notice, under L. (1927) c 139 
§ 6, requiring publication “once each 
week for four consecutive weeks next 
prior to the date fixed for such sale.” 
Devine v. Municipal School Dist. No. 
ery of Education, 33 N. M. 470, 270 


[b] Statute without such require- 
ment.—Spec. Acts (1923) p 698 § 
4 does not require publication of a 
notice aS a prerequisite to the exer- 
cise of the power to sell the bonds, 
Crawford & M. Dig. §§ 8837, 8840, 
8984, antedating such statute, not ap- 
plying. Connelly v. Earl Frazier Spe- 
cial School Dist., 170 Ark. 135, 279 
SW 13. 


9. See statutory provisions; 
case infra this note. 


[a] Refunding bonds, issued -un- 
der Rev. St. §§ 10-116, pursuant to 
an agreement with the holder of old 
bonds, need not be advertised for 
sale. State v. Davis, 116 Kan. 211, 
225 P 1064. 


10. Oswego Sav. Bank v. Man- 
*heim, etc., Union Free School Dist. 
No. 2 Bd. of Education, 35 Misc. 540, 
72 NWS 15" [aft 70 App! Div. 538, "75 
NMS (417 <Caff 174" Neos. b1b* mem, 
66 NE 1113 mem)]; State v. Perrys- 
burg Tp.. Bd. of Education, 35 Oh. 
St mola. 

11. See statutory provisions; and 


Oswego City Sav. Bank v. Union Free 
School Dist. No. 2 Bd. of Educa- 


and 


tion, 35 Misc. 540, 72 NYS 15. [aff 
70; App. Div. 638, 75 NYS 417 |. (aff 
L774 WN. -Y., S15) miem,) 66. NE S113 
mem) ]. 


interest which the bonds are to draw, 
is not void, although it does not ask 
the bidders to name the rate at which 
they will accept the bonds). 


[a] Construction of bids.—A bid 
for bonds in response to a printed 
circular from the school board, stat- 
ing that it will, on a certain date, 
receive sealed proposals for coupon 
bonds to be dated a certain other 
date, and that no bid for less than 
par and accrued interest to the date 
of delivery will be entertained, which 
offers “accrued interest to date,” is 
to be construed as meaning interest 
to the date of the’ delivery of the 
bonds. Hayes v. Cleveland City Dist. 
Bd. of Education, 22 Oh. Cir; Ct. 32, 


12 ‘Oh. Cir. Dec: 219° 
14. Coquard vy. Joplin School Dist., 
46 Mo. A. 6. 


15. Coquard v. Joplin School Dist., 
supra. 


16. Coquard v. Joplin School Dist., 
supra. 

17. Kunz v. Hutchinson County 
School’ Dist) “Noi? 28. 7a "Sl DD: fous, 
79 NW 844. 

18. See supra note 9. 

19. Park v. Rural Special School 
Dist» No. 26,173 .Avk, .514,..293 -Siw: 
1035, 10387. 


“The payment of a reasonable com- 
mission is incidental to the express 
authority to sell, coming fairly with- 
in the scope of the power granted.” 
Park v. Rural Special School Dist. 
No. 26, supra. 


20. Park v. Rural Special School 
Dist. No. 26, supra. 


21. Park y. Rural ‘Special School 
Dist. No. 26, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 735-138] 


bonds. have been scld,?? the district is without au- 
thority to contract to pay a commission to anyone 


for selling such bonds.?* 


[§ 736] (2) Bids—(a) In General. 
some Jurisdictions require the bonds to be sold to 
the highest bidder,?* such a requirement being some- 
Where the notice or 
advertisement for the sale of bonds calls for uncon- 
ditional bids or offers,2® a bid which contains a 
qualification that the school board furnish a certified 
transcript showing the bonds to be legally issued in 
accordance with the statutes is not conditional or 
contrary to the terms of the advertisement,?’ so as 
to excuse the board from the necessity of selling the 
However, where the 
district in its advertisement makes an unconditional 
offer to sell a bond issue, it may accept a lower un- 
conditional bid as against a higher but conditional 
bid,?° if in so doing it acts in good faith and with- 
The granting of an extension of time 


times held to be mandatory.” 


bonds to the highest bidder.?® 


out fraud.?° 


22. See case infra this note. 


[a] Statute construed.—Under 
Remington Comp. St. § 4943, requir- 
ing a school district to advertise its 
bonds for sale, and § 4944, author- 
izing the board to readvertise the 
sale as often aS may be necessary 
until the whole shall be sold, read- 
vertising for sale bonds not sold aft- 
er the first advertisement is aS man- 
datory as the first advertisement. 
Walla Walla County Cons. School 
Dist. No. 20 v. Union Trust Co., 124 
Wash. 501, 215 P 28. 


Necessity for advertising see su- 
pra note 8. 


23. Walla Walla County Cons. 
School Dist. No. 20 v. Union Trust 
Co., 124° Wash. 501, 503, 215-P- 28. 


[a] Reason for rule.—‘‘The stat- 
utes prescribe the extent of the pow- 
er granted to the school district, 
while as to the mode in which the 
power is to be exercised, the stat- 
ute is so plain and certain that the 
board shall readvertise as often as 
may be necessary that it negatives 
all idea of any other mode that could 
or might be classed as implied or 
incidental.” Walla Walla County 
Cons. School Dist. No. 20 v. Union 
Trust Co., 124 Wash. 501, 508, 215 P 
28. 

24. See statutory provisions. 


25. State v. Patton, 109 Oh. St. 
208, 142 NE 239. 


[a] For example, under Gen. Code 
§ 2294, where a board of education 
advertises for bids for the purchase 
of bonds issued under § 7630—1, it 
is mandatory on such board to ac- 
cept the highest bid therefor. State 
v. Patton, 109 Oh. St. 208, 142 NE 
239. 


[b] Beason for rule.—‘“It is not 
an unusual requirement, and it is 
not in fact claimed that the require- 
ment of furnishing a certified tran- 
script rendered the bid a condition- 
al one, because it is conceded that 
[the statute] requires such a tran- 
script to be furnished to the suc- 
eessful bidder. It is claimed, how- 
ever, that the requirement . be- 
comes a condition, and this is evi- 
dent upon the. theory that it was 
intended to impose upon bidders the 
risk of the validity, regularity, and 
legality of the proceedings. If the 
proceedings were in all respects reg- 
ular and legal, the language referred 
to would not operate as a condition, 
because there would be norisk. There 
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Statutes in 


Where payment 


would only be a risk, and there- 
fore there would only be a condi- 
tion in fact, in the event the pro- 
ceedings were found so defective as 
not to constitute a valid obligation 
of the board, but it would be whol- 
ly contrary to the plainest principle 
of justice to require a bidder to car- 
ry out the terms of his bid know- 
ing that it would result in a total 
loss of the amount paid. Full com- 
pliance with the terms of the bid 
could in any event be compelled up- 
on a showing that the proceedings 
were entirely regular and in full 
compliance with the . . .. stat- 
utes, notwithstanding the language 
which the board found objectionable; 
and, on the other hand, if that lan- 
guage had been omitted from the 
bid, performance could not have been 
compelled if the proceedings lacked 
regularity and legality.” State v. 
Sayer 109 Oh. St. 208, 142 NE 239, 


26. Necessity for advertisement 
see supra § 735 note 8. : 


27. State v. Patton, 109 Oh. St. 
208, 142 NE 239. 


28. State v. Patton, supra. 


29. Mercer v. North Little Rock 
Special School Dist., 177 Ark. 127, 
6 SW (2d) 16. 


{a] Conditional bids within rule. 
—A bid providing that the attached 
check was not to be cashed until 
the bonds were delivered, together 
with the favorable opinion of a spec- 
ified attorney as to the legality of 
the issue, which opinion the district 
had no control over nor right to use, 
and also providing that the bonds 
were to be certified and trusted, is a 
conditional bid. Mercer v. North Lit- 
tle Rock Special. School Dist., 177 
Ark, 127, 6 SW (2d) 16. 


30. Mercer v. North Little Rock 
Special School Dist., supra. 


[a] Facts not constituting fraud 
or collusion.—(1) That the advertise- 
ment for the sale of school district 
bonds was made in a twice-a-week 
paper with a smaller circulation than 
that of an available daily paper does 
not show fraud or collusion where 
all parties who wished to bid knew 
of the sale and were given an op- 
portunity to bid. Mercer v. North 
Little. Rock Special School Dist., 177 
Ark, 127, 6: SWot(Zd) 165 > .@)y That 
the school district advertising an un- 
conditional sale of bonds accepted an 
unconditional bid that was consider- 
ably lower than the conditional bids 
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to pay for a part of the bonds sold is not a new sale 
requiring the submission of new bids.*+ 


[§ 737] (b) Conditional Bids. 
to purchase bonds subject to the approval of the 
‘legality of the issue by the attorney of the bidder 
is a valid,®? conditional®® bid or contract. 
a bid for the purchasing of district bonds is subject 
to the approval of the purchaser’s attorney as to the 
legality of the proceedings leading up to their is- 
suance, words of express approval are not essential,** 
approval by necessary implication being sufficient.*° 


[§ 738] (c) Interest on Bids. 
ers’ bid provided for payment to the district of ac- 
crued interest to the date of the delivery of the 
bonds, such purchasers are required to pay interest 
on their bid from the time the bonds began drawing 
interest up to the time of delivery,?® and thereafter 
until payment to the district of the purchase price.** 


A bid or contract 


Where 


Where a purchas- 


is made by certificates of deposit 


does not show fraud or collusion. 
Mercer v. North Little Rock Special 
School Dist., supra. 


31. Gates v. St. Paul First Nat. 
Bank, 152 Minn. 283, 188 NW 571. 


32. Grant v. Wake County, Bd. of 
Education, 178 N. C. 329, 100 SE 522; 
Webb v. Morganton Graded School 
Dist., 2143 NG. 299, 55 SH 719: 


33. Grant v. Wake County Bd. of 
Education, 178 N. C. 329, 100 SE 522; 


Webb v. Morganton Graded School 
Dist., 143 N: C€...299,-55, SH-719: 
34. Spitzer Vv. Regina Publie 


School Dist. No. 4, 267 Fed. 121 [aff 
255 Fed. 136, and certiorari den 254 U. 
S. 653 mem, 41 SCt 149 mem, 65 L. 
ed. 458 mem]. 


35. Spitzer Vv. Regina 
School Dist. No. 4, supra. 


[a] Thus a contract for the pur-- 
chase of bonds of a school district, 
subject to the approval of the pro- 
ceedings leading to their issuance by 
the purchaser’s attorneys, cannot be 
avoided on the ground that such ap- 
proval was not given, where after 
examination by the attorneys of a 
transcript of the proceedings, and 
asking for and obtaining the pas- 
sage of an additional resolution by 
the district board, the purchasers, 
without further objection, caused the 
bonds to be prepared and printed at 
their expense, and obtained the is- 
suance and delivery of a substantial 
part of the same, which they adver- 
tised and sold. Spitzer v. Regina 
Public School Dist. No. 4, 267 Fed. 
121 [aff 255 Fed. 136, and certiora- . 
ri den 254 U.S. 653° mém, “41° SCt 
149 mem, 65 L, ed. 458 mem]. 


86. Graves. v. Sylvania Village 
School Dist. Bd. of Education, 24 Oh. 
A. 428, 157: NE..766. 


Public 


87. Graves v. Sylvania Village 
School: Dist. Bd. of Education, su- 
pra. 

{a] Reason for rule.—‘“‘The board 


of education was obligated to pay 
interest on the bonds from their date, 
and the purchasers of the bonds 
ro ote ee would {of course*hola= the 
property of the school district for 
this interest, and the plainest prin- 
ciples of law would require that the 
amount bid for the bonds he paid 
with interest from the time the 
bonds commenced drawing interest.” 
Graves v. Sylvania Village School 
Dist. Bd. of Education, 24 Oh. A. 
428, 157 NE 766, 767. 
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drawing interest at a rate below that provided in 
the bonds, the district is entitled to receive from 
the purchaser the difference between the interest re- 
ceived by the district on such certificates of deposit 
and the interest: stipulated in the bonds.*® 


[§ 739] (3) Deposit.2® A bid to purchase bonds 
subject to the approval of their legality by the pur- 
chaser’s attorney being a valid conditional bid,*° 
after acceptance thereof the bidder is entitled to the 
return of a deposit accompanying his bid when his 
attorney has honestly and in good faith,*+ without 
fraud or collusion,*? rendered an opinion adverse to 
the legality of the ponds, #2 regardless of whether the 
opinion is correct or erroneous, *4 and regardless of 
whether the bonds are valid or invalid as a matter 
of law.*® Under a contract providing that the pur- 
chaser shall be furnished a complete transcript “of 
all proceedings leading up to the issue evidencing the 
legality of the same to the satisfaction of our at- 
torney,” the purchaser is not entitled to a return of 
his deposit for failure of the district to make proof 
of legality to the satisfaction of his attorney, unless 
it related to steps leading up to the issue of the 
bonds;** and so failure to satisfy the attorney by 
including provisions as to the method and means of 
payment is not a breach of such contract;*7 on the 
other hand a failure of the district to furnish sat- 
isfactory evidence as to the publication of the notice 


38. 
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sand dollars in bonds at once, and to 
allow him to take up the remaining 


[§§ 738-740 


of the bond election involves a matter leading up 
to the issue of the bonds within the terms of the 
contract so as to entitle the purchaser to the return 
of his deposit.*® 


[§ 740] (4) Contracts of Sale*°—(a) In General. 
A bid, offer, or proposition to purchase school dis- 
trict bonds ‘and an acceptance thereof by the dis- 
trict constitutes a complete contract,°° obligating the 
purchaser to accept delivery of the ponds?! and pay 
for them®? in accordance with the terms of such 
contract. But a contract of sale of bonds executed 
before proceedings are taken for the authorization 
of the issue is unauthorized and unenforceable.®* 
The purchaser is required to accept bonds only of 
the kind and nature contracted for.°* Accordingly, 
where a bid is made and accepted for an issue of 
bonds in a definite amount, the purchaser is not re- 
quired to accept bonds in a lesser amount,°° and on 
being advised that the district would not issue as 
many bonds as contracted for the bidder is entitled 
to a return of his deposit.°® The purchaser is not 
required to accept bonds which are invalid because 
of the failure of the district to comply with the stat- 
utory requirements in regard to their issuance,®*” as, 
for example, failure to give the requisite notice of 
election.°’ Where the contract imposes on the pur- 
chaser the duty to take up bonds at such time as he 
should elect but not later than a specified date, a 


contract to buy school bonds, issued 
for the construction of a school build- 


Graves v. Sylvania Village 
School Dist. Bd. of Education, su- 
pra. : 

39. Deposit as damages for breach 


of contract of sale see infra § 742 
notes 74, 75. 


40. See supra § 737 note 32. 


41. Grant v. Wake County Bd. of 
Education, 178 N. C. 329, 100 SE 522; 
Webb v. Morganton Graded School 
Dist.,.143° N.C. 299, 55 SH 719; Kin- 
nicutt y. Joint School Dist. No. 1, 
165 Wis. 654, 168 NW 167. 


[a] Evidence insufficient to show 
bad faith. Grant v. Wake County 
Bd. of ‘Education, 178 N. C. 329, 100 


SE 522; Kinnicutt v. Joint School 
eae No. 1, 165 Wis. 654, 163 NW 
167. 


42. Grant v. Wake County Bd. of 
Education, 178 N.C. 329, 100 SE 522. 


43. Grant v. Wake County Bd. of 
Education, supra. 
44. Grant v. Wake County Bd. of 


Education, supra. 


45. Grant v. Wake County Bd. of 
Education, supra. 


46. Koontz v. Iowa City State 
Bank, 183 Iowa 1353, 166 NW 709, 168 
NW 111. 


47. Koontz v. 
Bank, supra. 


48. Koontz v. Iowa City State 
Bank, supra (where the purchaser 
was held not entitled to relief from 
his attorney’s mistake in conceding 
the sufficiency of such election notice 
in the absence of pleading and proof). 


49. School contracts generally see 
supra §§ 504-619. 


50. Gates v. First Nat. Bank, 152 
Minn. 2838, 188 NW 571. 


Iowa City State 


51. Gates v. First Nat. Bank, su- 
pra. 
[a]. Thus an accepted proposition 


by a dealer in bonds to a school board 
that they should deliver thirty thcu- 


twenty thousand dollars on or before 
Oct. 1, 1920, at his option, and in any 
event to take up the same not later 
than Jan. 1, 1921, the board. to hold 
his certified check or an acceptable 
bond of one thousand five hundred dol- 
lars to be returned on completion of 
the agreement, is not an option con- 
tract to take the remainder of the 
bonds, but to require him to take and 
pay for them not later than Jan. 1, 
1921. Gates v. First Nat. Bank, 152 
Minn, 2838, 188 NW 571. 


52. Gates v. First Nat. Bank, su- 
pra. 
53. Keeler v. Sheridan County 


School Dist. No. 3, 62 Mont. 356, 205 P 
217. 


{a] Nature of § irregularity.—A 
contract entered into by trustees of a 
district for the sale of bonds before 
steps are taken to have their issuance 
authorized is not ultra vires, but only 
unauthorized and irregular, “ultra 
wires’? having reference to contracts 
which a municipal corporation cannot 
make under any circumstances, and 
not to those which it can make by fol- 
lowing a prescribed procedure. Keel- 
er v. Sheridan County School Dist. No. 
3, 62 Mont. 356, 205 P 217 (such irreg- 
ularity appearing on the face of the 
complaint in an action for damages 
for failure to deliver the bonds, ob- 
jection could be raised by demurrer). 


54. Snyder v. La Grange Graded 
Common School Dist., 144 Ky. 256, 137 
SW 1057; Bergen County Bank v. 
Rutherford Bd. of Education, 84 N. J. 
L. 694, 87 A 468. 


[a] Reason for rule.—‘'The bank 
was under no obligation primarily to 
purchase a lawsuit or a doubtful se- 
curity different from ‘that described 
in its contract.” Bergen County Bank 
v. Rutherford Bd. of Education, 84 N. 
J. L. 694, 87 A 468, 469. 


[b] 


ing on a site approved by the attor- 
ney-general, as required by statute, 
did not obligate it to take bonds for 
a building to be erected on a different 
Site, which had not been thus ap- 
proved. Bergen County Bank vy. 
Rutherford Bd. of Education, 84 N. J. 
L. 694, 87 A 468. 


[ec] Option of board as to time for 
redemption.—St. § 4481 (Russell St. 
§ 5758), authorizing the issuance of 
bonds of graded common school dis- 
tricts running not exceeding thirty 
years, redeemable at the option of the 
district, etc., empowers the trustees 
of a district issuing bonds to desig- 
nate the dates of their maturity, and 
when the trustees exercised this op- 
tion and determined when the bonds 
shall be redeemed, they may not sub- 
sequently exercise another option fix- 
ing a different time for redemption. 
Snyder v. La Grange Graded Common 
School Dist., 144 Ky. 256, 187 SW 1057. 


55. Compton Bond, etec., Co. v. Bar- 
bourville Graded School Dist. No. ks 
167 Ky. 586, 181 SW 179. 


56. Compton Bond, etc., Co. v. Bar- 
bourville Graded School Dist. No. 1, 
supra. : 


[a] Thus a bond and mortgage 
company which contracted specifical- 
ly for an issue of seventeen thousand 
five hundred dollars worth of school 
district bonds, depositing a check as 
a forfeit, which the district cashed, 
notifying the company that it would 
issue only sixteen thousand seven 
hundred dollars worth of bonds, could 
recover the amount of the check. 
Compton Bond, etc., Co. v. Barbour- 
ville Graded School Dist. No. 1, 167 
Ky. 586, 181 SW 179. 


57. See infra note 58. 


58. Aldrich v. Gallup State Bank, 
25 N. M. 315, 182 P 863 


Notice of election see supra §§ 710- 


Purpose of bonds.—A bank’s| 713. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 740-742] 


formal demand by the district is not necessary to 
place the purchaser in default.°® The purchaser 
may not refuse to accept delivery of the bonds be- 
cause the vote of the electors in authorizing the 
bond issue fixed the amount of taxes to be levied 
for interest and sinking fund which, although suffi- 
cient at the moment, might later become insufficient, 
where there is a statute authorizing a tax to be levied 
sufficient to pay the interest and sinking fund of 
bonds.°° 


-Estoppel to assert invalidity.°! Where, after the 
district, on the faith of its contract with the pur- 
chaser and on his partial performance thereof, had 
incurred expenses and entered into contracts for the 
purchase of property to be paid from the proceeds 
of the bond issue, the purchaser repudiated his con- 
tract on a specified ground, he cannot thereafter, in 
an action for breach of the contract, interpose ob- 
jections which, had they been raised at the proper 
time, could have been obviated by the district.°? 


Seal. Where not required by statute the contract 
need not be under seal.®? 


[§ 741] (b) Modification. Following the general 
principle of contracts that a modification of an ex- 
isting contract by the parties must be in unequivocal 
and definite language indicating a mutual assent of 
the parties,®* a written contract for the sale and 
delivery of bonds cannot be modified by a subsequent 
agreement whose language results. in irreconcilable 
differences in its interpretation.®°> One entering into 
‘a contract with a district for the purchase of bonds 
to be issued is bound to know the law under which 


SCHOOLS AND SCHOOL DISTRICTS 


[56 C.J.] 625 


the bonds are to be issued;°* hence the purchaser 
cannot avoid his contract on the ground of false 
representations by the district officers where the 
statements of such officers are literally true and 
readily understandable by- one having knowledge of 
the law.®7 As in the case of contracts generally®* 
the contract is not invalid because of a mutual mis- 
take of law on the part of the purchaser and the 
district.®® 


[§ 742] (c) Damages for Breach of Contract. An 
aecepted offer to purchase the bonds of a school dis- 
trict made in response to a public advertisement for 
bids does not create merely a contract to make a 
loan of money,*° but is one for the sale and purchase 
of the district’s negotiable securities,’ and for the 
breach of which, as in the case of contracts gener- 
ally,“? compensatory damages are recoverable.*? 
Where a deposit of money is made to show the good 
faith of the purchaser in entering into the contract, 
the district is entitled to retain such money on de- 
fault by the purchaser where the damage sustained 
by the district at least equals the deposit,‘* even 
though the deposit was not intended as liquidated 
damages.*° In a jurisdiction where bonds may not 
be sold below par,‘® the district cannot be said to 
suffer any damage resulting from a drop in the mar- 
ket value of such bonds so as to permit a recovery 
therefor in an action against a purchaser who has 
breached his contract to purchase the bonds at par.77 
On the other hand, a sum deposited with the district 
as liquidated damages for failure of the purchaser 
to go through with the contract of sale may be re-. 
tained by the district on a breach by the purchaser,‘® 


59. Gates v. First Nat. Bank, 152 
Minn. 283, 188 NW 571. 


60. Plymouth Graded School Dist. 
v. Purden, 179 N. C. 617, 103 SE 269. 


[a] Reason for rule.—A_ statute 
authorizing a bond issue on vote of 
the electors and empowering the 
school commissioners to levy a tax 
sufficient to pay the annual interest 
and sinking fund controls as against 
a fixed levy provided in the resolution 
submitting the bond issue to the vot- 
ers. Plymouth Graded School Dist. 
v. Purden, 179 N. C. 617, 103 SE 269 
Priv. Ws bL91 9) ‘e228. 


61. Estoppel of district see infra § 
745. 
62. Spitzer v. Regina Public School 


Dist. No. 4, 267 Fed. 121 [aff 255 Fed. 
136, and certiorari den 254 U. S. 653 
mem, 41 SCt 149 mem, 65 L. ed. 458 
mem]. 


[a] Thus where defendants, who 
had contracted for the purchase of 
five hundred thousand dollars of 
bonds of plaintiff school district, aft- 
er accepting and paying for one hun- 
dred thousand dollars of bonds and 
after plaintiff had entered into con- 
tracts for property and buildings to 
be paid for from the proceeds, refused 
to take more, except at a reduced 
price, on the ground that not all the 
property within the district was sub- 
ject to taxation for their payment, as 
they had supposed, defendants cannot 
justify such refusal, when sued for 
breach of contract, on other grounds, 
which, if made known at the time, 
might have been obviated. Spitzer v. 
Regina Public School Dist. No. 4, 267 
Fed. 121 {aff 255 Fed.\136, and cer- 
tiorari den 254 U. S. 653 mem, 41 SCt 
149 mem, 65 L. ed. 458 mem]. 


[56 C. J.—40] 


63. Regina Public School Dist. No. 
4 vy. Spitzer, 255 Fed. 136 [aff 267 Fed. 
121 (certiorari den 254 U. S. 653 mem, 
41 SCt 149 mem, 65 L. ed. 458 mem) ]. 


School contracts generally see su- 
pra § 539. 


64. See Contracts § 606. 


65. Albuquerque Bd. of Education 
v. American Nat. Bank, 294 Fed. 14. 


{a] “hus, where a written contract 
provides for the sale and delivery of 
bonds by a board of education for 
cash, a subsequent agreement that 
they should be delivered in advance 
of payment is void and ineffective to 
change the original contract. Albu- 
querque Bd. of Education v. American 
Nat. Bank, 294 Fed. 14. 


66. Spitzer v. Regina Public School 
Dist. No. 4, 267 Fed. 121 [aff 255 Fed. 
136, and certiorari den 254 U. S. 653 
mem, 41 SCt 149 mem, 65 L. ed. 458 
mem]. 


67. Spitzer v. Regina Public School 
Dist. No. 4, supra. 


68. Mistake of law as affecting va- 
lidity of contracts generally see Con- 
tracts § 267. 


69. Spitzer v. Regina Public School 
Dist. No. 4, 267 Fed. 121 [aff 255 Fed. 
136, and certiorari den 254 U. S. 653 
mem, 41 SCt 149 mem, 65 L. ed. 458 
mem]. 


[a] Lack of actual knowledge of 
court decisions affecting the statutes 
regulating the property taxable for 
the payment of bonds does not invali- 
date the contract. Spitzer v. Regina 
Public School Dist. No. 4, 267 Fed. 
121 [aff 255 Fed. 136, and certiorari 
den 254 U. S. 653 mem,, 41’) SCt 149 
mem, 65 L. ed. 458 mem]. 


70. Regina Public School Dist. No. 
4 v. Spitzer, 255 Fed. 136 [aff 267 Fed. 
121, and certiorari den 254 U. S. 653 
mem, 41 SC 149 mem, 65 L. ed. 458 
mem]. 


71. Regina Public School Dist. No. 
4 v. Spitzer, supra. 


72. Damages for breach of con- 
tracts generally see Damages passim 
supra §§ 68-230. 


73. Regina Public School Dist. No. 
4 v. Spitzer, 255 Fed. 136 [aff 267 Fed. 
121 (certiorari den 254 U. S. 653 mem, 
41 SCt 149 mem, 65 L. ed. 458 mem)]; 
Gates v. First Nat. Bank, 152 Minn. 
283, 188 NW 571. 


74. Gates v. First Nat. Bank, su- 
pra. 
[a] Evidence held sufficient to sus- 


tain a finding that the damages to a 
school district from a dealer’s breach 
of contract to take and pay for its 
bonds at a fixed date equaled the 
amount of the certified check deposit- 
ed to insure performance. Gates v. 
First Nat. Bank, 152 Minn. 283, 188 
NW 571. 


75. Gates v. First Nat. Bank, su- 
pra. 

76. See supra § 735 note 10. 

77. Independent School Dist. v. 


First Nat. Bank, 196 Iowa 1171, 194 
NW 196. 


[a] Reason for rule.—Because of 
the statute, in contemplation of law 
the bonds are worth par in the hands 
of the district. Independent School 
Dist. v. First Nat. Bank, 196 Iowa 
LAT AG LIANG E86: 


78. Sapulpa Bd. of Education v. 
Broadwell, 117 Okl. 1, 245 P 60. 
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even though the district subsequently sold such bonds 
at below par in violation of statute.‘ - 


[§ 743] c. Payment to District. 


as a condition precedent to his right to have the 
bonds delivered to him, is required actually to pay 
Money delivered to a bank, 
an officer of which was acting for the district in 
negotiating a sale of its bonds, and which bank was 
a depositary of district funds, by a purchaser and 
placed in a “bond account” is a sufficient payment 
for the bonds purchased to entitle the purchaser to 
possession of such bonds after they had been turned 


the purchase price.*°® 
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The purchaser, 


over to the bank for delivery to the purchaser.*? 


[a] Nature of damage.—Damages 
suffered by a board of education from 
the breach of contract to buy school 
bonds at the statutory minimum 
price of par and accrued interest is 
inconvenience and loss of use of build- 
ings, equipment, and other education- 
al facilities which could not be pro- 
vided because of lack of funds, due to 
default of the purchaser. Sapulpa 
Bd. of Education v. Broadwell, 117 
Okl, 1, 245 P 60. 


79. Sapulpa Bd. of Education v. 
Broadwell, supra. 


[a] Reason for rule.—The fact 
that a school board sold bonds at less 
than the statutory minimum price 
furnishes no measure for damages 
suffered by the board through default 
of the purchaser, who contracted to 
buy the bonds at par and accrued in- 
terest. Sapulpa Bd. of Education v. 
Broadwell, 117 Okl. 1, 245 P 60. 


80. Keeler v. Sheridan County 
School Dist. No. 3, 62 Mont. 356, 205 
Peo 


81. McCurdy v. West Branch Tp. 
School Dist., 127 Mich. 210, 86 NW 
803. 


82. Warrants, orders, and certifi- 
cates of indebtedness see supra §§ 
672-675. 


83. U. S.—Regina Public School 
Dist. No. 4 v. Spitzer, 255 Fed. 136 
{aff 267 Fed. 121 (certiorari den 254 
U. S: 653 mem, 41 SCt 149 mem, 65 
L. ed. 458 mem) ]. 


Fla.—Grantham v. Board of Public 
Instruction, 77 Fla. 540, 82 S 52. 


Ky.—Leet v. Oldham County Bd. of 
Education, 198 Ky. 398, 248 SW 1018; 
Bowman v. Middlesboro, 91 SW 726, 
28 KyL 1290. 


Miss.—Ben LL. Jones Agricultural 
High School v. Leflore County, 123 
Miss. 252, 85 S 198. 


Nev.—McCulloch vy. Bianchini, 292 
Italy: 


N. M.—Roswell Bd. of Education v. 
Citizens’ Nat. Bank, 23 N. M. 205, 167 
ies easy, 


N. C.—Edgecombe County v. Pud- 
dén, 187 IN, C. 794, 123 SE 96% [eit 
(Cele 

Ss. C.—State v. Brock, 66 S. C. 357, 
44 SE 9381. 


Wis.—Montpelier Sav. Bank, etce., 
Co. v. Ludington School Dist. No. 5, 
115 Wis. 622, 92 NW 439. 


[a] Special or general meeting of 
pboard.—That the order of the board 
of education was made at a special 
meeting held soon after the authoriz- 
ing election, by which order the issu- 
ance of the bonds was provided for, 
and not at a regular meeting does 
not invalidate the bonds, in view 
of St. §§ 4433a1, 4433a2. Leet v. Old- 


ham County Bd. of Education, 198 Ky. 
398, 248 SW 1018. 


[b] Statutes applicable.—(1) Code 
(1915) §§ 4901, 4902 prescribe the pro- 
cedure to be followed by both rural 
school districts and municipal school 
districts in the issuance of bonds for 
school buildings. Roswell Bd. of Ed- 
ucation v. Citizens’ Nat. Bank, 23 N. 
MM. j205,5 l675 Ps 715; iC) aes C9 710))e 
207, being the latest enactment on the 
law of issuing bonds for agricultural 
high schools, and being a complete 
scheme on the subject repeals L. 
(1917). (Extra Sess.) ¢ 50, so that 
bonds not already issued must be is- 
sued in conformity to the repealing 
statute. Ben L. Jones Agricultural 
High School v. Leflore County, 123 
Miss. 252, 85 S 198. 


[ec] Applicability of municipal 
bond statute.—School districts. are 
subject to the statute relating to the 
issuance of municipal bonds (L. 
[192740G222 3". Const, art! 9'§ 7; ‘Comp: 
St. [1921] § 10337). Major County, 
ete., Joint School Dist. No. 132 v. Dab- 
ney, 127 Okl. 234, 260 P 486. 


Validity of bonds as affected by par- 
ticular conditions or proceedings see 
passim supra §§ 706-728. 


84. Lexington v. Lexington Bd. of 
Education, 193 Ky. 566, 286 SW 1030; 
Linbarger v. West New York Bd. of 
Education, 83 N. J. Ll. 629, 85 A 237; 
Linbarger v. West New York Bd. of 
Education, 83 N. J. L. 446, 85 A 235; 
Prairie School Tp. v. Haseleu, 3 N. D. 
328, 55 NW 938. 


[a] Sufficiency of authorization.— 
A resolution of a board of education 
at a regularly called meeting author- 
izing the president and clerk to ex- 
ecute certain school bonds confers 
complete authority on such officers 
for the purpose. Linbarger v. West 
New York Bd. of Education, 83 N. J. 
L. 629, 85 A 2387; Linbarger v. West 
New York Bd. of Education, 83 N. J. 
L. 446, 85 A 235. 


Tb] Board of education or city offi- 
cers.— Where school improvement 
bonds are voted under St. § 8235a28, 
on behalf of a board of education in 
a city of the second class, the bonds 
are an obligation of the city, and 
should be executed by the proper of- 
ficials of the city, and not by the board 
of education. Lexington vy. Lexington 
Bd. of Education, 193 Ky. 566, 236 SW 
1030. 


School officers generally see supra § 
132 et seq. 


85. Atchison Bd. of Education vy. 
De Kay, 148 U. S. 591, 13 SCt 706, 37 
L. ed. 573; Schmutz v. Little Rock 
Special School Dist., 78 Ark. 118, 95 
SW 4388 (holding that recitals in 
bonds, pledging the revenues of the 
district for their payment, are not re- 
pugnant to Act [1905] p 154). 
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[§ 744] 4. Form and Contents; Issuance, Execu- 
tion, and Delivery.®? 
bonds may be valid, it is essentiai that there should 
be at least a substantial compliance with all the 
statutory tequirements as to the proceedings to be 
had and the manner in which such bonds may be 
issued,** as that they must be issued by the particu- 
lar officers authorized.*+ 
with all the statutory requirements in regard to form 
and contents,°*® as that they must specify the pur- 
pose for which they are issued,*® be signed by the 
proper officers,5* in the name of the proper organ- 


In order that school district 


The bonds must comply 


[a] Attaching coupons.—PHxpress 
authority granted to school boards to 
issue bonds bearing interest carries 
with it power to issue interest cou- 
pons attached to the bonds, Atchison 
Bd. of Education v. De Kay, 148 U. S. 
591, LBVSCt706,. 37 Led. 573: 


86. Dakota County School Dist. No. 
11 v. Chapman, 152 Fed. 887, 82 CCA 
355 State v. Chautauqua County 
School-Dist. No. 3, 34 Kan. 237, 8 P 


208; State v. Gordon, 231 Mo. 547, 133 
Sw 44. 
[a] Sufficiency of statement.—(1) 


A statement that the bonds were is- 
sued for the purpose of purchasing 
sites, erecting school buildings, and 
furnishing them is sufficient within 
Rev. St. (1899) §§ 9752-9754 (St. An- 
not. [1906] pp 4472-4474) and L. 
(1901) p 52 (St. Annot. [1906] § 5157) 
now Rev. St. (1909) § 1249. State v. 
Gordon, 231 Mo. 547, 133 SW 44. (2) 
A recital in school district bonds that 
they are issued under a certain act 
which permits the issuance of bonds 
for only one purpose is a sufficient 
compliance with such a requirement. 
State v. Chautauqua County School- 
Dist. No. 3, 34 Kan. 237, 8 P 208. (38) 
Under the Nebraska act of Febr. 26, 
1879, as amended by the act of March 
31, 1887, which authorizes school dis- 
tricts to issue bonds ‘“‘to purchase a 
site for, or erect a school house, or 
houses, or for furnishing the necessa- 
ry furniture or apparatus for the 
same, or for all of these purposes,” 
bonds may be issued for either one 
or all of the purposes stated, and such 
bonds are not invalid because they re- 
cite that they are issued “for the pur- 
pose of building a schoolhouse” only. 
Dakota County School Dist. No. 11 v. 
Chapman, 152 Fed. 887, 82 CCA 385. 


Purposes for which bonds may be 
issued see supra §§ 696, 697. 


87. Pawnee County School-Dist. 
No. 42 v. Xenia First Nat. Bank, 19 
Nebr. 89, 26 NW 912; In re McIntyre, 
WO. sos Ont) ai5s. 


[a] Presumption of qualification.— 
There is a presumption of law that 
the officer signing school bonds did so 
after he had qualified. Pawnee Coun- 
ty School-Dist. No, 42 v. Xenia First 
Nat. Bank, 19 Nebr. 89, 26 NW 912. 


{b] Signature by procuration.—A 
bond, signed by the son of an officer 
because of the age and feebleness of 
such officer, who recognizes the sig- 
nature as his own, is valid. Pawnee 
County School-Dist. No. 42 v. Xenia 
First Nat. Bank, 19 Nebr. 89, 26 NW 
912, 


[c] Invalidity of  by-law.—By- 
laws authorizing school trustees to 
sign bonds instead of the reeve of the 
township are invalid, even though the 
bonds were actually executed by the 
reevey;) In re McIntyre, 27. UC. )@.4P: 
(Ont.) 58. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ization,®’ and be of an authorized denomination.®® 
They must comply with any statutory restrictions in 


School officers generally see supra 
§ 132 et seq. 


88. McDowell County v. Hanchett 
Bond. Co.,. 194 N.C. 187, 138 SE. 614; 
Edgecombe County v. Prudden, 187 N. 
C. 794, 123 SE 96; School Committee 
Seventy-First Cons, School Dist. v. 
Cumberland County Bd. of Education, 
186 N. C. 643, 120 SE 202; State v. 
Brock, 66 S. C. 357, 44 SE 931. 


[a] Thus, in view of Pub. L. 
(1923) c 1386 § 265, repealing Pub. L. 
(1920) (Extra Sess.) ec 87, and provid- 
ing that bonds theretofore voted but 
not yet issued may be issued pursuant 
to the act under which they were vot- 
ed, school bonds voted for in an elec- 
tion held under such repealed chapter, 
but not issued before its repeal, 
should, under § 2 of that chapter, be 
issued in the corporate name of the 
school district as provided by Pub. 
L. (1919) ce 148, 308. Seventy-First 
Cons. School Dist. v. Cumberland 
County Bd. of Education, 186 N. C. 
643, 120 SE 202. 


{b] In name of county.—(1) Bonds 
issued in the name of a consolidated 
school district, instead of the county, 
and in which the school district and 
not the county promised to make pay- 
ment, are void under Pub. L. (1923) ¢ 
136, providing for the issuance of 
bonds in the name of the county. 
Edgecombe County v. Prudden, 187 
N. C. 794,123 SE 96. (2) An act re- 
quiring the issuance of bonds of lo- 
eal tax ‘districts, containing union 
schools, in the name of the county, 
is persuasive in determining whether 
bonds of other such districts may be 
issued in the county’s name (3 Comp. 
St. §§ 5669, 5670). McDowell County 
v. Hanchett Bond Co., 194 N. C. 137, 
138 SE 614 (issuance of school bonds 
of local tax district in name of Mc- 
Dowell County held authorized by 
special act of March 2, 1927). 


- [ce] Cure of error.—The invalidity 
of school district bonds issued in the 
name of a district instead of the coun- 
ty, as required by Pub. L. (1923) ¢ 
136, is not cured by affixing to the 
bonds the signature of the chairman 
and the clerk of the board of com- 
missioners of the county. Edgecombe 
County v. Prudden, 187 N. C. 794, 123 
SE 96. 


{d] Variance in name.—Bonds is- 
sued by a district under a name which 
it had come to be called and under 
which it was designated in a statute 
authorizing a bond issue are not in- 
valid because such name differs from 
the name given to it upon its creation, 
State v. Brock, 66 S. C. 357, 44 SE 
931. 


89. Livingston v. Brookings Coun- 
ty School Dist. No. 7, 9 S. D. 345, 69 
NW 15; State v. Clausen, 126 Wash. 
Ojala beetle, 


[a] Thus a school district bond 
for more than five hundred dollars, 
reciting that it is issued pursuant to 
the special act of Febr. 21, 1879, is 
void even in the hands of an innocent 
purchaser, since such act authorizes 
that they shall be issued in ‘‘denomi- 
nations of not more than $500.00, nor 
less than $50.00.” Livingston v. 
Brookings County School Dist. No. 7, 
9 "SieD) i345 y_ 692IN,W 15: 


[b] Statute construed.—L. (1923) 
p 488 § 1, relating to issuance of bonds 
and providing “that only bond num- 
ber one of any issue shall be of a de- 
nomination other than a multiple of 
one hundred,’ does not authorize the 
issuance of bonds in denominations of 
more than one thousand dollars, con- 
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trary to Remington Comp. St. § 4943, 
authorizing denominations of not less 
than one hundred dollars or more than 
one thousand dollars. State v. Clau- 
sen, 126 Wash. 90, 217 P 712. 


$0. Fla.—Davis v. Dixon, 98 Fla. 
87, 123 S 536; Weinberger v. St. Johns 
County Bd. of Public Instruction, 93 
Fla. 470, 112 S 253. 


Minn.—F¥ider v. Duluth Bd. of Ed- 
ucation, 123 Minn, 514, 144 NW 161. 


Miss.—Moore v. West School Dist., 
141 Miss. 537, 106 S 750. 


Nev.—State v. McBride, 31 Nev. 57, 
99, P 705. 


Okl.—Major County, etc., 
School Dist. No. 132 v. Dabney, 
Okl, 234, 260 P 486. 


S. C—McColl v. Marlboro Graded 
School Dist. No. 10, 148 S. C. 120, 141 
SH 265. 


Wash.—State v. Clausen, 126 Wash. 
O02 WPT Leh 


fa] Thus school bonds, whose ma- 
turities are fixed by resolution con- 
trary to the constitution, are void ab 
initio (Rev. Gen. St. [1920] § 579 et 
seq, aS amended by L. [1921] c 8548; 
Const. art 12 § 17, as amended [see 
Acts (1923) p 484]). Weinberger v. 
St. Johns County Bd. of Public In- 
struction, 93 Fla. 470, 112 S 253. 


[b] Statute not violated.—An au- 
thorization of bonds for school sites, 
buildings, and equipment which pro- 
vided for the retirement of one twen- 
tieth of the total issue each year, did 
not violate L. (1923) p 490 § 5, pro- 
viding “bonds issued under this act 
shall never be issued to run for a 
longer period than thirty years from 
the date of the issue and shall, as 
near as practicable, be issued for a 
period which will be equivalent to the 
life of the improvement to be ac- 
quired by the use of the bonds.” 
rate v. Clausen, 126 Wash. 90, 217 
Ion (ys 


Joint 
127 


[c] Repeal of statute.—Spec. L. 
(1891), *e 312 10, authorizing the 
board of education of the city of Du- 
luth to issue bonds to mature with- 
in not to exceed thirty years, is not 
repealed by Rev. L. (1905) § 781, pro- 
viding that municipal bonds, except in 
certain cities, shall not issue for a 
longer period than twenty years. Fi- 
der v. Duluth Bd. of Education, 123 
Minn. 514, 144 NW 161. 


[dad] Serial retirement.—(1) Where 
a district, after an election authoriz- 
ing the issuance of two million four 
hundred thousand dollars worth of 
bonds, issued at first only one million 
two hundred thousand dollars worth, 
and provided for retirement of one 
twentieth of the total authorized is- 
sue or one hundred twenty thousand 
dollars of the face value each year, 
L. (1923) p 488 § 1, relating to the 
issuance of bonds by school districts, 
providing that interest shall be pay- 
able either annually or semiannually, 
and that “the various annual maturi- 
ties . shall (as nearly as prac- 
ticable) be in such amounts as will, 
together with the interest on all out- 


standing bonds, be met by an equal 
tax levy, . . .” was not complied 
with. State v. Clausen, 126 Wash. 


90, 217 P 712. (2) Under Act March 
6, 1907 (St. [1907] p 93 e 47), author- 
izing bonds to build a schoolhouse, 
under § 8, limiting annual levies on 
account of the bonds to one thousand 
dollars, under Act March 12, 1907 (St. 
[1907] p 106 ec 59), as amended by 
Act Febr. 8, 1908 § 2, authorizing 
school districts to issue bonds to 
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regard to the time for which the bonds are to run®® 
and the interest to be paid thereon.?? 


Where the 


build school buildings, and under § 
7, requiring annual levies to redeem 
the bonds to be equal, a school dis- 
trict cannot issue bonds maturing at 
the rate of one thousand dollars an- 
nually for the first eight years and 
at the rate of one thousand five hun- 
dred dollars during the remaining 
eight years. State v. McBride, 31 Nev. 
57,99 P 705. (3) L. (1924) ¢ 283 § 186, 
requiring not less than one twenty- 
fifth of bond issue to mature in each 
of ten certain years, is mandatory, 
so that school district bonds, not pro- 
viding annual maturity in amount re- 
quired, are void. Moore v. West 
School Dist., 141 Miss. 537, 106 S 
750 (issuance of bonds after adop- 
tion of school code is governed by 
it, although district was previously 
formed). (4) Bonds made to mature 
serially in unequal amounts are void 
as contra to the statute requiring 
such retirement in equal annual in- 
stallments (Senate Bill No. 87 ¢ 22, 
Sess. L. of 1927). Major County, etc., 
Joint School Dist. No. 132 v. Dabney, 
127 Okl. 234, 260 P 486. (5) Serial 
school bonds, proposed to be issued 
pursuant to election held not in con- 
flict with a statute intended solely 
to require that bonds be in serial form 
(Civ. Code [1922] § 2606; Const. art 
10 § 5, as amended [see 33 St. at L. p 
1781 § 1}; Act April 9, 1927 [35 St. 
at L. p 263]). McColl v. Marlboro 
Graded School Dist. No. 10, 143 S. 
C. 120, 141 SE 265. 


[e] Exclusiveness of constitution- 
al plan.—A _ constitutional require- 
ment for paying school district bonds 
in annual installments within thirty 
years, provides a mandatory and ex- 
clusive plan of maturity. Davis v. 
Dixon, 98 Fla. 87, 123 S 536 (Const. 
art 12 § 17, as amended in 1924). 


91. See cases infra this note. 


[a] Variance in interest provided. 
—Under a statute requiring trustees 
of a school district, before issuing 
bonds, to embody the proposition in a 
by-law and post notices containing 
the same in public places, to afford 
the electors opportunity of demand- 
ing a poll, bonds of a district are not 
invalid because, whereas, a preamble 
to the by-law recited that they should 
bear interest at not more than eight 
per cent, payable annually, as issued 
the interest was made payable semi- 
annually, where the rate was but five 
per cent, which made the loan more 
favorable to the _ district. Regina 
Public School Dist. No. 4 v. Spitzer, 
255 Fed, 136 [aff 267 Fed. 121, and 
certiorari den 254 U. S. 653 mem, 41 
SCt 149 mem, 65 L. ed. 458 mem]. 


[b] Statute construed.—The act of 
Febr. 17, 1917, as to Anderson County 
school bonds, providing for the issu- 
ance of bonds to bear a rate of in- 
terest not exceeding five per cent pay- 
able semiannually, must be construed 
as providing for five per cent inter- 
est per annum, although the words 
“per annum’’ were omitted. Brown- 
lee v. Brock, 107 S. C. 230, 92 SE 477. 


[ec] Validity of statute.—Acts 37th 
Leg. c 24 § 9, extending the power of 
the board of trustees of an independent 
school district to issue bonds bearing 
six per cent interest instead of five 
per cent are not objectionable as re- 
troactive as to an independent school 
district incorporated by Local & Spec. 
Acts 36th Leg. 3d Called Sess. e 11, 
which act contained a_ declaration 
that it was cumulative of all general 
laws then in force or thereafter en- 
acted. Turbeville v. Gowdy, (Tex. 
Civ. A.) 272 SW..559, 


{d] Statute applicable—A bond 
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bonds comply in all respects with statutory require- 
ments, it is the duty of the officer whose function 
it is to sign such bonds.°2. Mere irregularities or 
informalities, however, in the issuance of schoo] dis- 
trict bonds, will not invalidate them if they are 
otherwise valid.°? It has been held under the vari- 
ous statutes that school district bonds properly is- 
sued are not invalidated by the mere failure of the 
school district to fill a vacancy in the school board 
issuing them,®* by the fact that they are issued for 
a less amount than that authorized,®> by a failure 
to provide a sinking fund for the payment of the 
bonds,°® that the bonds were in an amount beyond 
what was actually needed,’ by the fact that a debt 
was contracted in an amount in excess of the con- 
stitutional limit, part of which was to be paid by 
the proceeds of the bonds to be issued,®* that the 
town from which the district buying the school build- 
ing with the proceeds of a bond issue contemplates 
using the money for other than school purposes,°® 
by the fact that there is a secret combination of 
school officers to sell the bonds at a private sale for 
their own gain,' by the fact that the bonds are dated 
some days prior to the day on which the election 
authorizing the issue was held,? that the United 
States took a large portion of the lands of the dis- 
trict for military purposes thereby increasing the 
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burden of taxation on the other lands thereof,*® or 
by the fact that a tax for interest is levied in excess 
of the amount required for the interest on such 
bonds. That the total amount of the bonds voted 
by the electors exceeds the statutory hmit does not 
invalidate a partial issue of such bonds in an amount 
within the limitation.® Where the statute authorizes 
bonds to be issued for several purposes,® a bond 
reciting that it was issued for only one of such 
purposes is not thereby made invalid.’ Where a 
statute requires that an issue of school bonds shall 
bear interest at a rate not exceeding a specified per 
cent, and an agreement is entered into by which 
money is borrowed at an aggregate rate of interest 
exceeding such per cent, under which agreement 
bonds are issued for the amount borrowed at the 
authorized rate and the excess of interest is to be 
paid by school orders or warrants, such agreement 
as to the excess of interest is void;§ but where the 
void part of the agreement is never executed in whole 
or in part, 1t will not avoid a recovery on the bonds 
issued. Where bonds issued in an unmarketable 
written form are afterward mutilated and replaced 
by printed bonds of the same tenor, the latter bonds 
are validly executed.?® 


Delivery.t: A delivery of district bonds to the 


issue of Archer independent school 
district, created by Local & Spec. 
Acts 36th Leg. 3d Called Sess. c¢ 11, 
was not illegal and void, in view of 
Const. art 7 §§ 1, 3, because bonds are 
made to bear interest at the rate of 
six per cent rather than five per cent, 
since Acts 37th Leg. c 24 § 9 spe- 
cifically permits issuance of bonds 
bearing six per cent interest. Turbe- 


gee v. Gowdy, (Tex. Civ. A.) 272 SW 
Od. 
92. Santa Ana Bd. of Education v. 


199 P 555; 


Talbert, 52 Cal. A. 657, 
Smith, 


Muskegon Publie School v. 
173 Mich. 570, 139 NW 264. 


After election see supra § 729. 


93. U. S.—Regina Public School 
Dist. No. 4 v. Spitzer, 255 Fed. 136 
[aff 267 Fed. 121 (certiorari den 254 
U. S. 653 mem, 41 SCt 149 mem, 65 L 
ed. 458 mem) ]. 


Ga.—Brand vy. Lawrenceville, 
Ga. 486, 30 SE 954. 

Ky.—McGinnis v. Bardstown Grad- 
ed School Dist., 108 SW 289, 32 KyL 
1289. 


104 


Minn.—Sorenson y. Otter Tail Coun- 
ty School Dist. No. 28, 122 Minn. 59, 
141 NW 1105. 


Pa.—Lancaster City School Dist. v. 
Lamprecht Bros. Co., 198 Pa. 504, 48 
A 434. 


fa] Tlustration.—W here 
district bonds have been 3 
compliance with statutory require- 
ments in every substantial matter, 
they are not invalidated by immaterial 
variations, such as the fixing of a 
particular place of payment, or pro- 
viding for payment of interest semi- 
annually, instead of annually, things 
which are not prohibited by the stat- 
ute, which merely prescribes the an- 
nual rate of interest. Regina Pub. 
School Dist. No. 4 v. Spitzer, 255 Fed. 
136 [aff 267 Fed. 121 (certiorari den 
254 U. S. 653 mem, 41 SCt 149 mem, 
65 L. ed. 458 mem) ]. 


[b] Test of formal establishment 
of district.—The validity of school 
bonds is not affected by the fact that 
the system of schools contemplated by 


school 
issued in 


the act has not been formally estab- 
lished before the bonds are issued and 
sold. Brand v. Lawrenceville, 104 Ga. 
486, 30 SE 954. 


{c] Invalidity of prior issue.—An 
issue of bonds is not invalid because 
in issuing them the district has pro- 
vided that the proceeds of part of 
them shall be used in paying bonds 
of a prior invalid issue, where the 
first issue was for a valid indebted- 
ness, for the discharge of which the 
district could, at the time of such is- 
sue or subsequently, have issued val- 
id bonds. Lancaster City School Dist. 
v. Lamprecht Bros. Co., 198 Pa. 504, 
48 A 434. 


[ad] That trustees issuirg; such 
bonds cast lots to determine their 
respective terms does not affect their 
proceedings. McGinnis v. Bardstown 
Graded School Dist., 108 SW 289, 32 
KyL 1289. 


Irregularities in particular pro- 
ceedings or conditions as affecting va- 
lidity thereof see passim Supra §§ 698— 
733. 

94. Bauer vy. School Dist. No. 127, 
78 Mo. ‘A. 442 (renewal bonds issued 
during such vacancy are not thereby 
vitiated). 

95. Bauer v. 
supra. 

96. 
supra. 


Sinking funds see infra § 747. 


97. Young v. Roberts, 143 Ky. 
136 SW 911. 


fa] Ilustration.—Where the trus- 
tees of a school district, without 
fraud, had fixed the amount of mon- 
ey required by the district to provide 
school grounds, a building, furniture, 
and apparatus, and the trustees’ ac- 
tion had been ratified at an election 
regularly held, at which the trustees 
were authorized to issue two thousand 
dollars in bonds for such purpose, 
the fact that the district already had 
a school building, and that only nine 
hundred dollars was needed to finish 
paying for it, was no ground for re- 
straining the bond issue. Young vy. 


School Dist. No. 127, 


Bauer v. School Dist. No. 127, 


511, 


Roberts, 143 Ky. 511, 186 SW 911. 


98. Stephens v. Habersham Coun- 
Sree Dist. No. 3, 154 Ga. 275, 114 


Limitation on amount of indebted- 
ness generally see supra §§ 626-630. 


99. Patterson v. Peeples, (S. C.) 
80 SE 705. 


i. Parks v. Yavapai County School 
Dists Nouel, 22 Ariza 18> 193 esas 
(suggesting that such sale would be 
questionable). 

2 Davis v. Orland_Cons. 
Dist., 152 Ga. 76, 108 SE 466. 

3. Hufford v. Herrold, 189 Iowa 
853, 179 NW 53. 

4. Bauer v. School Dist: No, 
78 Mo. A. 442. 

5. Pittsburg 
Davis, 120 Kan. 768, 245 P 112. 
see supra § 729 note. 

Limitations on amount of bonded 
indebtedness see supra §§ 698, 699. 


6. Purposes for which bonds may 
be issued see supra §§ 696, 697. 

7. Dakota County School Dist. No. 
aR v. Chapman, 152 Fed. 887, 82 CCA 


School 


127, 


Bd. of Education v. 
And 


8. State v. Perrysburg Tp. Bd. of 
Edueation, 35 Oh. St. 519. 


[a] Fact of agreement for unlaw- 
ful interest does not charge purchas- 
er of such bonds with notice of prior 
fraudulent practices of the school 
board in incurring the debt, for the 
payment of which the money was bor- 
rowed, which had no connection with 
the sale of the bonds and of which the 
purchaser had no knowledge. State 
vy. Perrysburg Tp. Bd. of Education, 
35 Oh. St. 519. 


9. State v. Perrysburg Tp. Bad. of 
Education, supra. 
10. Oswego City Sav. Bank v. Un- 


ion Free School Dist. No. 2 Bd. of 
Education, 35 Misc. 540, 72 NYS 15 
aff 70 App. Div. 538, 75 NYS 417 (aff 
74 .N. Y. 515 mem, 66 NE 1113 mem)].- 


11. Municipal bonds see Municipal 
Corporations §§ 4202, 4203. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 744-745] 


purchaser thereof is necessary to give the latter 
rights against the district on such bonds,!* but a 
delivery to one acting as agent for the purchaser is 
sufficient, even though such agent is also acting for 
the district in receiving payment from the purchas- 
er.18 


[§ 745] 5. Ratification and Estoppel.!* An issue 
of bonds, void for lack of statutory authority, but 
which the legislature could have authorized, may be 
ratified by appropriate legislative action within con- 
stitutional limitations,1® and the legislature may 
validate the results of a proceeding to issue bonds 
under a defective act, which proceeding it was au- 
thorized to provide for in the first instance;1® hke- 
wise, 16 may cure any omission, irregularity, or act 
which it could have authorized originally.'* 
larly, an issue of bonds, invalid for not having been 
submitted to a vote of the electors, may be ratified 
by a subsequent submission if such submission would 
have authorized the issue in the first instance,+® 


-and a subsequent resolution of the board issuing 


bonds fixing the maturity of such bonds in compli- 


12. McCurdy v. West Branch Tp. 


School Dist. No. 1, 127 Mich. 210, 86} 300, 111 SE 531. 


NW 803. 17. Follett v. 
13. McCurdy v. West Branch Tp.}| 510, 144 NE 867; 
School Dist. No. 1, supra. 


[a] Effect of failure of bank re- 18. Hammond y 
ceiving payment for bonds.—Such de-| 747, 110 SE 102; 
livery of bonds by a school district | Bank, etce., 


to a bank for a purchaser to which 
payment of the bonds had been made 
entitles the latter to recover the [a] 
bonds from the district to which they 
have been redelivered on the failure 
of the bank. McCurdy v. West 
Branch Tp. School Dist... No. 1, 127 
Mich. 210, 86 NW 803. 


14. Cross references: 


Vote of 


district for 
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Simi-’ 


eation v. Johnson County, 183 N. C. 


Sheldon, 
Burney v. Bladen 
County, 184 N. C. 274, 114 SE 298. 


v. McRae, 182 N. C. 


Co. v. Ludington School 
Dist. No. 5, 115 Wis. 622, 92 NW 439 
(ratification held insufficient). 24. 


electors.—Although 
the floating indebtedness of a school 
repairs, 
desks, etc., contracted without a vote, 
may not be regarded as a necessary 
expense within the meaning of Const. 
art 7 § 7, the voters of the district 
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ance with statutory provisions cures a defect in such 
bonds by reason of a prior resolution fixing the 
maturity in contravention of statute? On the oth- 
er hand, the legislature cannot eure any constitu- 
tional defect or objection in such bonds.?® Although 
the district cannot be estopped from asserting total 
want of authority to issue bonds,?! even as against 
bona fide purchasers,”? after the proceeds of a bond 
issue have been received by the district, it is es- 
topped from asserting a defect in the proceedings 
leading up to their issuance.?* Where the statutes 
leave it to the school officers issuing bonds to de- 
termine whether the facts exist which constitute the 
statutory or constitutional conditions precedent to 
an issuance of bonds, the recital of such facts in the 
bonds estops the school district from denying their 
validity in the hands of bona fide holders;?* and 
where, as required by statute, the proper officer files 
a statement showing that all the statutory require- 
ments have been complied with, the school district 
is estopped from setting up that the bonds were not 


284 SW 764. 


[a] Illustration.—A school dis- 
trict, or the patrons thereof, are es- 
topped, after having issued bonds 
and receiving the proceeds thereof, 
from asserting that the bonds were 
sold without advertising as required. 
Ae v. White, 171 Ark. 385, 284 SW 


195 Ind. 


Montpelier Sav. 


Steamboat Rock Independent 
School Dist. v. Stone, 106 U. S. 183, 
24 L. ed. 90; Sioux City Independent 
School Dist. v. Rew, 111 Fed. 1, 49 CCA 
198, 55 LRA 364; Anderson v. Angus 
Independent School Dist., 78 Fed. 750; 
Grater v. Logan County High School 
Dist., 64 Colo. 600, 173 P 714; Bol- 
ton v. District No. 3 Bd. of Educa- 


improvements, 


Municipal bonds generally see Munici- 
pal Corporations §§ 4208-4210. 


. Ratification of: 


Bill and notes see supra § 693. 


Contracts generally see supra §§ 
586, 587. 


Indebtedness generally see supra § 
649. 


15. Campbell v. Indianapolis, 155 
Ind. 186, 57 NE 920. 


[a] Tllustration.—Although Rev. 
St. (1881) § 4457, providing” for the 
election of school commissioners in 
cities and defining their duties, is un- 
constitutional, and the issuance of 
bonds thereunder invalid, Acts (1899) 
p 434, creating school commissioners 
and requiring them to “assume, pay 
and be liable for all the indebtedness” 
of the previous boards, was a suffi- 
cient ratification of the issue of the 
bonds to validate them. Campbell v. 
Indianapolis, 155 Ind. 186, 57 NE 920. 


16. Johnson County Bd. of Hduca- 
tion v. Johnson County, 183 N. C. 300, 
Did) SH 531. 


{a] Thus, where the qualified elec- 
tors of a school district at an elec- 
tion called under Comp. St. c 95 art 
39, an amendatory act (Pub. L. [Extra 
Sess.] [1920] c¢ 91), voted bonds not 
to exceed seventy-five thousand dol- 
lars, as authorized by Pub. L. (Ex- 
tra Sess.) (1920) e¢ 91, for building, 
rebuilding, and _ repairing school- 
houses (Comp. St. § 5676), and it is 
conceded that the act of 1920 was 
not passed in accordance with Const. 
art 2 § 14, and that under Comp. St. 
§ 5678, the amount of bonds that 
could be authorized was only twenty- 
five thousand dollars, the voters’ ac- 
tion was properly validated by the act 
of 1921. Johnson County Bd. of Edu- 


could authorize it under a proper stat- 
ute, and hence they could ratify the 
same and make it valid by voting for 
an issuance of bonds to float the same. 
Hammond v. McRae, 182 N. C. 747, 
110 SE 102. 


19. Sorenson vy. Otter Tail County 
School Dist. No. 28, 122 Minn, 59, 141 
NW 1105. 


Time of maturity of bonds see su- 
pra § 744 note 90. 


20. Follett v. Sheldon, 195 Ind. 510, 
144 NE 867; Sechrist v. Guilford 
County, 181 N. C. 511, 107 SE 508. 


[a] Tiustration.—A school town- 
ship, to which a tax collected for pay- 
ment of schoolhouse bonds issued by 
them would belong, being a necessary 
party to a suit attacking the validity 
of tax and bonds (Burns [1914] St. 
Annot. § 269), Acts (1921),c 264, vali- 
dating township bonds, proceeds of 
which have been received and retained, 
but providing that it shall not affect 
pending litigation, cured objections to 
the amount and rate of interest on 
bonds sold by a school township, not 
then a party to the suit to enjoin 
the levy and collection of taxes to pay 
them, and to defects in the notice of 
the application to the state tax board, 
there being no pending litigation 
which could have determined the mat- 
ters covered by the statute. Follett 
v. Sheldon, 195 Ind. 510, 144 NE 867. 


21. Ashuelot Nat. Bank v. Valley 
County School Dist. No. 7, 41 Fed. 514 
[aff 56 Fed. 197, 5 CCA 468]; State v. 
Barnes County School Dist. No. 50, 18 
N. D. 616, 120 NW 555, 138 AmSR 
787, 


22. State v. Barnes County School 
Dist. No. 50, supra. 


23. Davis vy. White, 171 Ark, 385, 


tion, 1 Ill. A, 193 faff 104 Ill. 220]; 
Wilson v. Huron Bd. of Education, 12 
S. D. 535, 81, NW 952. 


[a] Thus (1) where no reasonable 
steps had been taken to prevent the 
issue and sale of negotiable bonds 
of a high school district author- 
ized by law, the district and its tax- 
payers were estopped to deny the reg- 
ularity of the bonds, the proceeds hav- 
ing been used for improvements for 
the benefit of all taxpayers, recitals in 
the bonds indicating they were reg- 
ularly issued. Grater vy. Logan Coun- 
ty High School Dist., 64 Colo. 600, 
173 P 714. (2) Recitals in a school 
bond in the hands of a bona fide hold- 
er that it was issued according to law 
and by vote, etc., estop the district to 
deny the vote, ete. Bolton v. District 
No. 3 Bd. of Education, 1 Ill. A. 193 
{aff 104 Ill. 220]. 


[b] Recital insufficient to create 
estoppel. —A recital in a bond that it 
‘is issued by the board of school di- 
rectors by authority of an election 
of the voters of said school district 
held on [a certain day] in conformity 
with the provisions of” a particular 
statute, while it implies that the 
bond was issued by authority of the 
election, and that the election was 
in conformity with the statute, does 
not necessarily import a compliance 
with a provision of the statute which, 
following the state constitution, pro- 
hibited independent school districts 
from incurring indebtedness exceed- 
ing in the aggregate five per cent of 
their taxable property, and therefore 
the school district is not estopped, in 
a suit on the bond from showing that 
it is invalid because issued in viola- 


tion of that provision. Steamboat 
Rock Independent School Dist. vy, 
Stone, 106 U. S. 183, 24 L. ed. 90. 
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issued in accordance with the statute.2> But where 
the determination of such facts is not left to the 
board or officers issuing the bonds, but is required 
to be made a matter of ‘public record, recitals in the 
bonds do not estop the district ;2® nor is the district 
estopped by recitals which show on their face that 
the bonds were issued without authority or for an 
unauthorized purpose.?7 So, where school bonds 
are void for want of authority to issue them, a 
school district is not estopped from denying their 
validity, by reason of the fact that it has paid in- 
terest thereon, without full knowledge on the part 
of the officers and people of the district of the facts 
connected with the issuance and sale of the bonds.** 
Where an ofiicer of a school district has, apparently 
with the authority of the district, paid money on 
one of its bonds, the district must disprove his au- 
thority in order to avoid the presumption arising 
against it from such payment.?® Where a school 
district officer participates in the negotiation and 
sale of certain bonds issued by the district and pur- 
porting to be signed by him, the distriet is estopped 
from denying his signature..° Since payment of 
school bonds generally extinguishes them so that 
they cannot be reissued,*? where the board making 
payment is not negligent in not seeing that one of 
its members follows its instruetions as to canceling 
the bonds, it is not estopped from denying the va- 
lidity of the reissuance by him before maturity of 
bonds which have been left with him for ecaneella- 


25. Parker Tp. School 
Bruin Borough School Dist., 
Dist. 769; Molison v. 


Dist. i we 
13 Pa. 
Woodlands, 25 
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34 Hewitt v. Normal School Dist. 


Bd. of Education, 94 Ill. 528. 


tion.?? 


[§ 746] 6. Negotiability and Transfer.** Unless 
authorized by its charter or governing statute, a 
school district has no power to issue bonds and place 
them in the market as commercial paper;** and any 
person dealing in such bonds is bound to see whether 
authority to issue them exists,®* and is bound to take 
notice of any constitutional or statutory limitation 
upon such authority,*® recitals in the bonds notwith- 
standing.*7 Such a person is also bound to take no- 
tice of recitals on the face of the bond** and of all 
facts in respect of such bonds which are a matter 
of record.*® A purchaser of school district bonds is 
also charged with knowledge of the financial condi- 
tion of the district, so far as it affects the validity 
of the bonds.*® Although a statement printed on 
the bonds by an authorized officer that statutory 
prerequisites to the issuance of the bonds have been 
complied with is merely prima facie evidence of the 
fact of compliance,*! the purchaser cannot be held 
to have actual knowledge of a defect in the organ- 
ization of the district,*? nor constructive knowledge 
of facts from which he could and should have traced 
such defects,** in the absence of negligence on the 
part of the purchaser.*4 But, ordinarily, where a 
bond is regular on its face, the purchaser thereof 
need look no further than the face of the bond if 
the facts therein recited show a compliance with the 
statute under which it is issued;*® and if such bond 
is allowed to go into cireulation through the negli- 


chaser of such bonds, for value, with- 
out notice, before maturity, cannot 
claim to have been misled to his dis- 


Man. 634. 


26. Schmutz v. Little Rock Spe- 
cial School Dist., 78 Ark. 118, 95 SW 
438; Thornburg vy. Chariton County 
School Dist. No. 3, 175 Mo. 12, 75 SW 
81 (holding that a school district at 
the suit of a purchaser of school 
bonds for value without notice, be- 
fore maturity, is not estopped by re- 
ecitals in the bond to deny that the 
requirements of the law were com- 
plied with in their issuance). 


[a] Reason for rule.—‘‘In case the 
existence of facts necessary to the 
validity of an act of such corporation 
is required by law to be made a mat- 
ter of public record, one cannot claim 
to have been misled to his disadvan- 
tage, by trusting to false recitals, if 
he has neglected to examine the pub- 
lic records which would have shown 
him the truth.” Thornburg v. Chari- 
ton County School Dist. No. 3, 175 Mo. 
12.33, 75 SW 8t. 

27. State v. Sherman County 
School-Dist. No. 4, 16 Nebr. 182, 20 
NW 209. 


2s. Ashuelot Nat. Bank v. Valley 
County School Dist. No. 7, 41 Fed. 
514 [aff 56 Fed. 197, 5 CCA 468]. 


29. York County School-Dist. No. 


27 v. Holmes, 16 Nebr. 486, 20 NW 
T21. 

30. Pawnee County  School-Dist. 
No. 42 v. Xenia First Nat. Bank, 19 
Nebr. 89, 26 NW 912. 


31. Westwood Bd, of Education v. 
Sinton, 41 Oh. St. 504 [rev 6 Oh. Dec. 
Le eae 878, 8 AmbLRec 567 (aff 

Oh. Dee. (Reprint) 690, 4 CincLBul 
992) 1]. See infra § 747 note 59. 


32. Westwood Bd. of Education y. 
Sinton, supra. 


83. Bills and notes see supra § 
691. 
Warrants or orders see supra § 678. 


Municipal bonds generally see Mu- 
nicipal Corporations §§ 4212-4214. 


35. Rural Special School Dist. No. 
30 v. Pine Bluff, 142 Ark. 279, 218 SW 
661; Hewitt v. Normal School Dist. 
Bd. of Education, 94 Ill. 528; State 
vy. Barnes County School Dist. No. 
50, 18 N. D. 616, 120 NW 555, 138 Am 
SR 787. 


Bonds issued without authority as 
void against bona fide purchaser see 
supra § 695 note. 


Bonds issued without authority of 
voters as void against bona fide pur- 
chasers see supra § 706 note, 


36. Rural Special School Dist. No. 
30 v. Pine Bluff, 142 Ark. 279, 218 
SW 661; Holliday y. Hilderbrandt, 
97 Iowa 177, 66 NW 89. 


87. State vy. Barnes County School 
Dist. No. 50, 18 N. D. 616, 120 NW 
555, 1388 AmSR 787. 


[a] Thus a purchaser of bonds of 
a school district is charged with no- 
tice of any want of power to issue 
them, and t'he question cannot be con- 
cluded by mere recitals. State v. 
Barnes County School Dist. No. 50, 18 
N. D. 616, 120 NW 555, 138 AmSR 787. 


38. Pierre Bd. of Education v. Mc- 
Lean, 106 Fed. 817, 45 CCA 658; Gibbs 
v. Colfax Tp. School Dist. No. 10, 
ee seers 334, 50 NW 294, 26 AmSR 

oO. 

[a] General words in a bond fol- 
lowing a particular recital are quali- 
fied and limited by such recital. 
Pierre Bd. of Education v. McLean, 
106 Fed. 817, 45 CCA 658. 


39. Holliday v. Hilderbrandt, 97 
Iowa 177, 66 NW 89; Thornburg v. 
Chariton School Dist. No. 3, 175 Mo. 
12, 75 SW 8. 


{a] If facts necessary to validity 
of school bonds are required by law 
to be made matters of record, a pur- 


advantage by trusting to false recitals 
in the bonds, if he has neglected to 
examine the public records of the 
board which would have shown that 
those recitals were untrue. Thorn- 
burg v. Chariton County School Dist. 
No. 3, 175 Mo. 12, 75 SW 81. 


40. Nesbit v. Riverside Tndeticia 
ent School-Dist., 25 Fed. 635 [aff 144 
U. S. 610, 12 SCt 746, 36 L. ed. 562]. 


41. Calloway Bank vy. Ellis, 215 
Mo. A. 72, 238 SW 844. 


Recitals in bonds as estoppel see 
infra § 745 notes 24-27. 


42. Calloway Bank y. Ellis, 215 
Mo. A. 72, 238 SW 844. 


43. Calloway Bank v. 
pra. 


44. Calloway Bank y. Ellis, supra. 


[a] Negligence absent.—Where a 
district was illegally organized and 
the bank bought its bonds with the 
certificate of the state auditor print- 
ed on the back stating that all the 
laws had been complied with in is- 
suing the same, and the directors 
when the money was paid had no 
knowledge of anything wrong with 
the organization or in proceedings 
leading up to their issuance, the bank 
cannot be charged with gross negli- 
gence in parting with its money. Cal- 
loway Bank y. Ellis, 215 Mo. A. 72, 238 
SW 844. 


45. U. S.—Midland Special School 
Dist. v> Central. Trust, Co., 1 Fo.Cay 
124; Dakota County School Dist. No. 
11 v. Chapman, 152 Fed. 887, 82 CCA 
35 [certiorari den 205 U. S. 545, 27 
SCt 792, 51 L. ed. 923]. 


Colo.—Garter v. Logan County High 
School Dist., 64 Colo. 600, 173 P 714. 


Kan.—Finnup vy. Finney County 
School Dist. No. 40, 94 Kan. 695, 146 
P 349, 148 P 245. 


Ellis, su- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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gence or carelessness of the district or its officers, 
the district is liable thereon to an innocent holder 
for value, although it goes into circulation without 
its knowledge or authority, and without its receiv- 
And so, after negotiation 
of the bonds, where authority to issue bonds is fixed 
by the reeord of the proceedings of the election, and 
the bonds have been issued, mere irregularities in 
their issue will not affect an innocent holder,*? and 
the court will not thereafter inquire into the quali- 
fications of the voters at the election’ or into the 
qualifications of the persons signing a petition or 
request therefor.t® Bonds issued by a de facto board 
or district within the powers given to a legal board 
or district are valid and binding in the hands of bona 


ing any value therefor.*® 


fide purchasers.®° 


Statutory incontestability. Under the statutes of 


Mich.—Gibbs v. Colfax Tp. School 
Dist. No. 10, 88 Mich. 334, 50 NW 294, 
26 AmSR 295. 


Oh.—-State v. Perrysburg Tp., 27 Oh. 
St. 96; Hoffman v. Pounds, 36 Oh. A. 
492, 173 NE 622. 


[a] Right of reliance.—(1) Inno- 
cent purchasers of county high school 
district negotiable bonds are enti- 
tled to rely upon recitals in the bonds 
that all requirements preliminary to 
the issue had been fully complied 
with. Garter v. Logan County High 
School Dist., 64 Colo. 600, 173 P 714. 
(2) Holders of bonds without know]- 
edge of any dereliction of duty on the 
part of the officers of a district have 
a right,to rely upon, and are protected 
by, the recitals in the bonds to the 
effect that whatever the officers were 
required to do had been done. Hoff- 
pap v. Pounds, 36 Oh. A, 492, 173 NE 
622. 

[b] What constitutes innocent pur- 
chaser.— Where the bonds payable to 
bearer contained recitals that they 
were issued for a certain purpose 
“and in pursuance of” a certain stat- 
ute, which authorized their issuance 
for such purpose, and also bore a 
certificate of the state auditor of 
public accounts that they were duly 
registered, and another by that offi- 
eer and the secretary of state show- 
ing that they were issued pursuant 
to law, as required by the statute, evi- 
dence that such bonds were pur- 
chased before their maturity in New 
York in the regular course of busi- 
ness by a dealer in such securities at 
practically their face value, and in 
reliance on such recitals and certifi- 
cates, is sufficient to sustain a find- 
ing that he was an innocent purchas- 
er for value, and entitled to protec- 
tion as such. Dakota County School 
Dist. No. 11 v. Chapman, 152 Fed. 887, 
82 CCA 85 [certiorari den 205 U. S. 
545 mem, 27 SCt 792 merh, 51 L. ed. 
‘923 mem]. 


[c] Constructive notice.—A pur- 
chaser of negotiable bonds issued by a 
school district, which are regular on 
their face and bear the certificates 
‘of state officers that they were is- 
sued pursuant to statutory authority, 
is not chargeable with constructive 
notice of a pending suit to contest the 
election at which the bonds were au- 
thorized, brought under a_ general 
statute of the state authorizing suits 
to contest the election of any person 
to office, or the adoption of any prop- 
osition submitted to.a vote of the peo- 
ple, but containing no provision for 
superseding the result of any election 
as declared by the canvassers pend- 
ing such a suit; nor is such a pur- 
-chaser chargeable with constructive 
notice of a temporary injunction 
granted in such suit restraining the 
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a few jurisdictions bonds for which statutory au- 
thority exists, that are valid on their face, and that 
have been negotiated for value to innocent persons, 
are incontestable and not open to attack on any 
ground except for fraud.°*! 


[§ 747] 7. Payment and Redemption; 
After the issuance of bonds in conformity 
with law, it becomes the duty of the school district 
to procure funds with which to pay the obligation 
created by such bonds,°? the obligation including the 
payment of interest as well as principal.®? 
ty to provide for payment exists even as regards 
bonds that have been issued in violation of a statute 
requiring such provision to be made before the 
issuance of the bonds.°4 


Sinking 


This du- 


The power of providing 


for and making payment or redemption of school 


issuance of the bonds, they having 
been in fact issued in due form. Da- 
kota County School Dist. No. 11 v. 
Chapman, 152 Fed. 887, 82 CCA 35 
{certiorari den 205 U. S. 545 mem, 27 
SCt 792 mem, 51 L. ed. 923 mem]. 


[ad] Sufficiency of notice of defect. 
—Under Ark. Spec. Acts (1911) No. 
366, authorizing a particular school 
district to borrow money for the 
erection, alteration, or improvement 
of school buildings, a recital in bonds 
that money was to be used to equip 
school buildings did not constitute no- 
tice to purchasers that the proceeds 
were to be used for unauthorized pur- 
poses. Midland Special School Dist. 
v. Central. Trust Co., 1.F.,/(2d),.124. 


{e] Doubleness of proposition sub- 
mitted.—(1) A bond issue by a school 
district, after negotiation, cannot be 
attacked on the ground of doubleness 
in the proposition submitted to the 
voters. Robinson v. Wiese, (Mo.) 210 
SW 889. (2) Doubleness of proposi- 
tion submitted at bond election see 
supra § 715. 


[f] Bffect of accompanying cer- 
tificate.—A school district is liable 
to an innocent holder on its refund- 
ing bonds, issued under L. (1879) ¢ 50, 
where the bonds recited that all le- 
gal requirements were performed, al- 
though they were accompanied by a 
certificate of the district board pur- 
porting to recite some, but not all, 
of the preliminary steps taken. Fin- 
nup v. Finney County School Dist. No. 
40, 94 Kan, 695, 146 P 349, 148 P 245. 


Estoppel of district see supra § 745. 


46. Linbarger v. West New York 
Bd. of Education, 83 N. J. L. 629, 85 
A 237; Linbarger v. West New York 
Bd. of Education, 83 N. J. L. 446, 85 A 


235; Robinson v. St. John School, 34 
N, B. 503. 
fa] Thus that school bonds were 


issued and delivered to the purchaser 
without requiring payment by him 
does not affect the validity of the ex- 
ecution and delivery as against a sub- 
sequent holder in due course, under 
Negotiable Instruments L. § 16. Lin- 
barger v. West New York Bd. of Edu- 
cation, 88 N. J. L. 629, 85 A 237; Lin- 
barger v. West New York Bad. of Edu- 
cation, 838 N. J. L. 446, 85 A 235. 


47. Heard v. Calhoun School Dist., 
45 Mo. A. 660. 


48. State v. School Dist. No. 4, 13 
Nebr. 82, 12 NW 812. 


Petition for election see supra § 707. 


49. Orchard v. School Dist. No. 70, 
14 Nebr. 378, 15 NW 730; State v. 
School Dist. No. 4, 13 Nebr. 82, 12 
NW 812. 


Qualification of voters see supra § 


district bonds, and the time and manner of doing 


' 50. National L, Ins. Co. v. Huron 
Bd. of Education, 62 Fed. 778, 10 CCA 


637; State v. Webster County School- 
Dist. No. 13, 13 Nebr. 466, 14 NW 
382; Coler v. Dwight School Tp., 3 N. 


D. 249, 55 NW 587, 28 LRA 649. 


[a] Officers irregularly elected.— 
The validity of school district bonds 
cannot be attacked on the ground of 
irregularities in the election of the 
district officers who issued them, 
where no objection is made thereto 
until after a statutory presumption 
has arisen in favor of the district or- 
ganization. State v. Webster County 
School-Dist. No, 138, 13 Nebr. 466, 14 
NW 382. 


Officers empowered to issue bonds 
see supra § 744 note 84. 


51. See statutory provisions. 


[a] Purpose of statutes.—‘‘The in- 
contestable clause of the statute is 
in force in a number of the states. 
Such statutes are doubtless ground- 
ed upon the principle that the better 
the reputation of the municipality 
and its bonds, and the more immune 
from attack, the higher price they will 
command in the market. The result 
is a lower interest rate than in states 
not so protecting their municipal ob- 
ligations.” Knisely v. Gray County 
School Dist. No. 17, 119 Kan. 314, 239 
POD s6 9 OU: 


“[b] In Kansas bonds of a school 
district in due form, issued under L. 
(1921) e 76, declaring them ‘‘incon- 
testable’? when certified by the state 
auditor as duly and regularly issued, 
are valid in the hands of a bona fide 
purchaser. Knisely vy. Gray County 
echo Dist. No. 17, 119 Kan. 314, 239 


[ec] In Oregon, under L. (1913) p 
299, the legality of school district 
bonds executed, registered, and de- 
livered to a purchaser as there pro- 
vided after an election for their is- 
suance are incontestable, in the ab- 
sence of fraud or some fatal defect 
in the proceedings, known to the pur- 
ehaser at or before the purchase. 
Pullen v. Multnomah County School 
ae No. 3, 95 Or. 289, 186 P 9, 187 P 
624. 


52. Gregory v. Dixon, 99 Fla. 944, 
128 S 31; Bretz v. Dixon, 99 Fla. 945, 
128 S 31; Vogelsang v. Dixon, 99 Fla. 
944, 128 S 30; Power v. Dixon, 99 Fla. 
946, 128 S 30; Juvenal vy. Dixon, 99 
Fla. 936, 128: S 27. 


53. Gregory v. Dixon, 99 Fla. 944, 
128 S 31; Bretz v. Dixon, 99 Fla. 945, 
128 S 31; Vogelsang v. Dixon, 99 Fla. 


944, 128 S 30; Power v. Dixon, 99 Fla, 
944, 128 S 30; Juvenal v. Dixon, 99 
Fla. 936, 128 S 27. 


54. Wilson vy. Huron Bd. of Edu- 
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so, depend upon the terms of the particular consti- 
tution or statute applicable.®® Following the rule 
applying in the case of the payment of district debts 
generally,°® payment of bonds can only be made out 
of funds provided for such purposes,** so that funds 
set aside for any other particular purpose cannot 
be used to pay off bonds.°* The payment of bonds 
of the district or interest coupons thereon does not 
always operate to cancel or extinguish them,®*® in 
which case, when reissued or repledged for value to 
one having no knowledge of the prior payment, he 
is entitled to payment thereon.®°® 


Prior to maturity. Some statutes expressly re- 
quire or provide that school district bonds shall be 
redeemable or subject to call before maturity at the 
option of the district,°4 under other statutes only 
where sufficient money for such purpose is available 
in an appropriate sinking fund;®? but in the ab- 
sence of a provision therefor, either in the bonds 
or in an applicable statute, bonds issued for a defi- 
nite term are not redeemable without the consent 
of the holders thereof.®* A statute authorizing the 
district to compromise and refund its bonded in- 
debtedness on such terms as can be agreed upon®* 
does not give the district the right to call in bonds 
not yet matured without the consent of the bond- 
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holder.®*> It has been held that upon the dissolu- 
tion of a school district its outstanding bonds be- 
come due,®°° the district’s only duty in such case 
being to pay the face amount of the bonds with in- 
terest due at the date of the order of dissolution.®* 


Sinking funds.*® The statutes frequently make 
provision for the creation of a sinking fund for the 
payment and retirement of district bonds,°® and the 
moneys in such fund must be used in accordance 
with the provisions of such statutes.7° Where a 
de facto school district issues bonds, money deposit- 
ed by it in a sinking fund to pay such bonds should 
be applied for that purpose, and should not’be paid 
to a school district legally organized in the place of 
the de facto district.*? 


Investment of sinking fund. Some statutes ex- 
pressly or impliedly authorize the investment of 
sinking funds created for the payment and retire- 
ment of district bonds,*? investment of such funds 
in bonds of the district being sometimes permitted.7* 
While the purchase of bonds for the retirement of 
which the sinking fund was created operates ipso 
facto as a cancellation thereof,’* the investment of 
a prior sinking fund in a later bond issue of the 
district does not so operate.’®> In the disposition 
of investments made of money in a sinking fund, 


cation, 12 S. D. 535, 81 NW 952. 


Provision for payment see supra 
$7733. 


55. McGinnis v. Bardstown Graded 
School Dist., 108 SW 289, 32 KyL 1289; 
Bowman vy. Middlesboro, 91 SW 726, 
28 Kyl 1290; Jacobson v. Cary, 51 
Nebr. 762, 71 NW 728; Wilson v. Hur- 
on Bd. of Education, 12 S.,D. 535, 81 
NW 952. 


56. See supra § 688. 


57. State v. Indian River County 
Bad. of Public Instruction, 98 Fla. 1152, 
125 S 357. 


58, State v. Indian River County 
Bd. of Public Instruction, supra. 


[a] County school fund.—The con- 
stitution does not authorize county 
school funds to be used for payment 
of bonds issued for current expenses 
(Const. art 12 § 9, as amended in 1926, 
and art 3 § 21, as amended in 1928; 
Acts [1929] c 14550). State v. Indian 
River County Bd. of Public Instruc- 
tion, 98 Fla. 1152, 125 S 357. 


59. Gardner vy. Nichols, 80 W. Va. 
738, 93 SE 817. 

[a] Payment to deputy sheriff of 
county.—The payment of interest cou- 
pons obligations of a board of educa- 
tion does not wholly extinguish them, 
as the obligation does not end until 
finally surrendered by the paying of- 
ficer in settlement with the issuing 
corporation. Gardner v. Nichols, 80 
VV Van 1885) 99 len Silt. 


60. Gardner v. Nichols, supra. 


[a] As creating new debt.—A dep- 
uty sheriff's pledge of paid interest 
coupons constituting obligations of a 
poard of education did not create any 
debt or new obligation of the board. 
Gardner v. Nichols, 80 W. Va. 738, 
93 SE 817. 


61. See statutory provisions. 
62. See statutory provisions. 


[a] Money other than in sinking 
fund.—Under Gen. St. (1915) § 9267, 
providing that, if a school district 
shall have accumulated in the treas- 
ury sinking fund enough to meet in 


full before maturity any of its bonds 
held by the school fund commission, 
it may pay and retire them, does not 
require the commission to accept pay- 
ment for unmatured bonds from funds 
to be procured by the issuance and 
sale of new bonds at a lower rate 
of interest. Linn County School Dist. 
Ne 78 v. Miley, 114°Kan. 741, 220 P 


63. Linn County School Dist. No. 
78 v. Miley, supra. 


_ [a]. Accrued interest not included 
in price paid on delivery of bonds.— 
The fact that, in buying bonds from 
a school district, the school fund com- 
mission did not include in its pay- 
ment a sum covering accrued inter- 
est, forms no basis for requiring it to 
cancel the bonds before maturity on 
payment of the principal. Linn Coun- 
ty School Dist. No. 78 v. Miley, 114 
Kan. 741, 220 P 281. 


[b] Validity of agreement.—An 
agreement to accept payment on bonds 
prior to maturity does not impair the 
obligations of a _ contract. Special 
School Dist. No. 60 v. Special School 
eee No. 2, 181 Ark. 253, 25 SW (2d) 


64. Refunding indebtedness as pur- 
pose for which bonds may be issued 
see supra § 697. 


65. Linn County School Dist. No. 
78 v. Miley, 114 Kan. 741, 220 P 281. 


[a] Bonds owned by school fund 
commission.—Under Gen. St. (1915) 
§ 642, authorizing school districts to 
compromise and refund their bonded 
indebtedness on such terms as can 
be agreed on, the agreement referred 
to is one between the district and 
the owner of the bonds, and the fact 
that the bonds are held by the school 
fund commission, which is an agency 
of the state, and which acquired the 
bonds by accepting an offer at par 
as required by Gen. St. (1915) § 10884, 
does not authorize a compromise and 
refund without its consent. Linn 
County School Dist. No. 78 v. Miley, 
114 Kan. 741, 220 P 281. 


66. Curtis v. Haynes Special School 
Dist. No. H, 128 Ark. 129, 198 SW 523. 


Dissolution of district see supra §§ 
98-112. 


67. Curtis v. Haynes Special School 
Dist. No. H, 128 Ark. 129, 193 SW 523. 


68. Municipal bonds see Municipal 
Corporations §§ 4215-42148. P 


69. See statutory provisions. 


[a]’ Rate of retirement.—Under St. 
(1903) § 4482, school districts are au- 
thorized to provide for the redemption 
of bonds at the rate of two each year 
out of the sinking fund. McGinnis v. 
Bardstown Graded School Dist., 108 
SW 289, 32 KyL 1289. 


Failure to provide sinking fund as 
not invalidating bonds see supra § 
744 note 96. 


Requisites and validity of levy for 
sinking fund: 


In general see infra § 795. 
Time of levy see infra § 804. 


70. McMahan v. Oklahoma City Bd. 
of Education, 142 Okl, 110, 285 P 953. 


[a] Particular statutes.—A _ sink- 
ing fund created under Const. art 10 
§ 28 is to be used to pay interest cou- 
pons, bonds, and judgments against 
the district in the order named and 
to the extent of the money in the 
fund. McMahan vy. Oklahoma City Bd. 
of Education, 142 Okl. 110. 285 P 9538. 


71. Hamilton v. San Diego County, 
LOS Cal, 2738 4 "Pasob. 


72. See statutory provisions. 


[a] Authority of treasurer.—A 
treasurer’s authority is to invest a 
sinking fund to pay bonds of munici- 
palities and subdivisions thereof 
(Rev. L. [1910] § 6772, as amended, 
and Comp. St. [1921] § 10483).—Shaw- 
nee Bd. of Education v. American Nat. 
Cos, 185 Okl, 253; 275 Bo 285. 


73. See statutory provisions. 


74. Shawnee Bd. of Education v. 
American Nat. Co., 185 Okl. 253, 275 P 
285 (Rev. L. [1910] § 6772, as amend- 
ed, and Comp. St. [1921] § 10433). 


75. Shawnee Bd. of Education v. 
American Nat. Co., supra. (Rev. L. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


at 
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regard must be had to the statutory provisions re- 
lating thereto." 


[§ 748] 8. Rights and Remedies of Holders.’’ 
The owners of bonds of a school district or other 
local school organization are entitled to look to their 
full seeurity for a payment thereof,’® and may 
insist upon the levy and collection of the amount of 
taxes authorized at the time of the sale of the 
bonds,’ in some jurisdictions the only method where- 
by payment may be secured being by the assessment 
and collection of a tax,®° no lien on the property of 
the district being available to the holder without 
statutory provision therefor;*t and while a judg- 
ment on a bond may be obtained against the dis- 
trict,°? its property may not be sold under a levy 
and execution.*? Under some circumstances a hold- 
er of school bonds may be entitled to an equitable 
lien on the property of the district obtained by means 
of the proceeds of such bonds,** as, for example, in 
the case of the holder of bonds of an illegally or- 
ganized district against a schoolhouse erected with 
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the proceeds of the bonds.8® Where the proceeds 
of a bond issue are in possession of the district at 
the time its organization is declared illegal, the pur- 
chaser of the bonds is entitled to recover the money 
so received.’® The right of a holder of a school dis- 
trict bond to recover thereon cannot be defeated be- 
cause of a misapplication of the proceeds of the sale 
of such bond.8? The usual remedy of a holder of 
a school district bond or coupon which is not paid 
when due is an action at law thereon.*® Under some 
statutes, however, a special remedy is given to a 
holder of such a bond on a failure to pay the interest 
or principal, whereby ‘sufficient taxes may be added 
to the tax list to pay the amount due;*® but such 
special remedy does not deprive the holder of his 
usual remedy for the collection of the bond;°° nor 
will a remedy given by statute impair a right of 
action on a bond existing at the time of the passage 
of the statute.°t In actions upon school district 
bonds the rules applicable in actions against school 


[1910] § 6772, as amended, and Comp. 


St. [1921] § 10433). 

[a] Duty and power to cancel.— 
(1) Under Rev. L. (1910) § 6772, as 
amended, and Comp. St. (1921) § 


10433, the treasurer of a school dis- 
trict cannot cancel bonds paid with 
a sinking fund (Shawnee Bd. of Edu- 
cation v. American Nat. Co., 135 Okl. 
253, 275 P 285), (2) the authority to 
buy and cancel outstanding bonds of 
a municipality and subdivisions there- 
of being on the board. of directors 
(Shawnee Bd. of Education v. Ameri- 
can Nat. Co., supra). (3) The cancel- 
lation of bonds bought with such sink- 
ing fund, however, is a ministerial du- 
ty when separated from the duty to 
buy them. Shawnee Bd. of Educa- 
tion v. American Nat. Co., supra. 


76. Marshall County School Dist. 
No. 4 v. Stanley, 136 Okl. 14, 275 P 
1042; Shawnee Bd. of Education v. 
gyperican Nat: Co.,1385.0k1.4253,2%50P 


[a] Authority of treasurer.—(1) 
The treasurer may not dispose of 
bonds held as a sinking fund invest- 
ment, unless authorized by the nrop- 
er officers (Rev. L. [1910] 8 6772, as 
amended, and Comp. St» [1921] § 
10433). Shawnee Ba. of Education v. 
American Nat. Co., 135 Okl. 2538, 275 
P 285. (2) Treasurer of independent 
school board has no authority to sell 
bonds in w'hich district’s sinking fund 
is invested (Comp. St. [1921] §§ 8573, 
10386). Marshall County School 
Dist. No. 4 v. Stanley, 186 Okl. 14, 
275 P 1042. 


{[b] Particular restrictions.— 
Comp. St. (1921). § 8573 restricts and 
forbids the sale of any securities held 
by the sinking fund at a sum of less 
than par and accrued interest. Shaw- 
nee Bd..of Education v. American 
Nat Coys 5: OK 25354275 1. 235. 


[c] Interest coupons sold without 
authority require a judgment for the 
district in an action thereon. Shaw- 
nee Bd. of Education v. American Nat. 
Conta LOK Zoo meou Puss 


77. Municipal bonds see Municipal 
Corporations §§ 4222-4270. 


Warrants or orders see supra § 685. 


78. Bethany, etc., School Dist. No. 
1, etc., v. Bethany Joint Tp., etc., 233 
Mich. 327, 207 NW 5. 


79. Perry v. Bladen County, 
N. C. 387, 112 SE 6. 


183 


80. Lincoln Park Bd. of Education 
v. Detroit Bd. of Education, 245 Mich. 
411, 222 NW 763. 


Mandamus to compel levy see Man- 
damus §§ 424, 425. 


81. Lincoln Park Bd. of Education 
v. Detroit Bd. of Education, 245 Mich, 
411, 222 NW 7638. 


82. Lincoln Park Bd. of Education 
vy. Detroit Bd. of Education, supra. 


83. Lincoln Park Bd. of Education 
v. Detroit Bd. of Education, supra. 


Public property as subject to ex- 
ecution generally see Executions § 105. 


84. See cases infra note 85. 


85. Calloway Bank v. Ellis, 215 Mo. 
A. 72, 238 SW 844. 


[a] Necessity of allowance of dam- 
age to grantor to-whom property re- 
verted from district.—Where a bank 
purchased an issue of building bonds 
from a district illegally organized, 
the bank will not be denied a lien on 
the building for the amount paid for 
the bonds for failing to offer to al- 
low injuries sustained by grantors 
claiming the building under a revert- 
er clause in their deed of the site, the 
bank having nothing in its possession 
or control belonging to them. Callo- 
way Bank v. Ellis, 215 Mo. A. 72, 238 
SW 844 (reversion of school property 
see supra §§ 461-463, 497, 501). 


Necessity for validly created dis- 
Kane for issuance of bonds see supra 


86. Calloway Bank vy. Ellis, 215 Mo. 
A. 72, 238 SW 844. 


87. Cummins v. Doon Dist. Tp., 42 
Fed. 644 [rev on other grounds 142 
U. S. 366, 12 SCt 220, 35 L. ed. 1044]; 
Hoffman v. Pounds, 36 Oh. A, 492, 173 
NE 622 (holders of bonds issued for 
rebuilding a school without knowl- 
edge of the board’s failure to apply in- 
surance money in reduction of bonds); 
Wilson v. Huron Ba. of Education, 12 
S. D: 535, 81 NW 952. 


[a] Estoppel.—(1) A board of edu- 
cation authorized to issue bonds is 
estopped to allege as a defense to an 
action thereon that the money realized 
from their sale was misapplied. Wil- 
son v. Huron Bd. of Education, 12 S. 
D. 535, 81 NW 952. (2) Ratification 
and estoppel to assert invalidity gen- 
erally see supra § 745. 


88. Bonham v. Harrisonville Bd. of 


districts generally®? govern questions of pleadings,°* 


Education, 3 F. Cas. No. 1,629, 4 Dill. 
156; School Directors v. Taylor, 54 
Ill. 289; McCully v. Ridgefield Tp., 
63 Ne J. Leds) 428A 7762 


[a] Nature of school bonds.— 
Bonds issued by school districts are 
not mere mortgages, notwithstanding 
the statutes make the bonds a lien 
on the property of the inhabitants 
of the district, but are evidences of 
the legal debts of the district issu- 
ing them, so that an action at law may 
be maintained thereon. McCully v. 
pusectae Te,» (63. pINiss idicn leaned Sm Ree AC 


89. Bonham v. Harrisonville Bd. 
of Education, 3 F. Cas. No. 1,629, 4 
Dili, 1562 : 


90. Bonham y. Harrisonville Bd. 
of Education, supra. 


91. Gamble v. Allison Rural Inde- 
pendent School Dist., 146 Fed. 113, 76 
CCA 539 [rev 132 Fed. 541]. 


92. See infra §§ 928-979. 
93. See cases infra this note. 
[a] Sufficiency of petition.—(1) 


Where a petition in an action against 
a school district upon its bonds al- 
leges that the school district made 
and issued the bonds by its proper offi- 
cers, for value received, and copies 
of the bonds are given and made a 
part of the petition, which show that 
the bonds were issued in pursuance 
of an act of the legislature authoriz- 
ing such bonds, and the bonds appear 
to be valid upon their face, the peti- 
tion states a good cause of action 
against the school district (State v. 
Chautauqua County School Dist. No. 
3, 34 Kan. 237, 8 P 208), (2) and where 
copies of the bonds or coupons sued 
on are attached to, and made a part 
of, the petition, such copies must be 
considered as part of the petition in 
construing the allegations thereof 
(State v. Chautauqua County School 
Dist. No. 3, supra). (3) In a petition 
on such bond, it is not necessary to 
state the amount of the consideration 
for which the bonds were issued or 
the prices fixed by the qualified elec- 
tors of the district for the sale of the 
bonds. State v. Chautauqua County 
School Dist. No. 3, supra. (4) A par- 
ty seeking to charge school directors 
in their corporate capacity, on a bond 
executed by them, must aver in his 
declaration that the bond was given 
under the authority of a vote of the 
people, for one of the purposes named 
in the statute authorizing them to is- 
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parties,°* and proof.®® 


which they are exchanged.°® 


sue such bonds on such vote. School 
Directors v. Taylor, 54 Ill. 289. 
[b] Answer.—If anything was 


done or omitted in the issuance of the 
bonds which would render them in- 
valid, it devolves upon defendant to 
set the same up in his answer as a 
defense. State v. Chautauqua County 
yen Dist, VNOtesy 04 Kani 237,82 


[c] Where school district pleads 
part payment on one of its bonds is- 
sued to erect a schoolhouse therein, 
but denies that such money was paid 
with its knowledge or consent, it is 
not a denial of the authority of the 


agent. York County School-Dist. No. 
see Holmes, 16 Nebr. 486, 20 NW 


Pleading in actions against district 
generaily see infra §§ 950-965. 


94. See cases infra this note. 


[a] Proper parties.— W here a 
school board that issued certain bonds 
had, at the time of issue, a separate 
corporate existence, an action on such 
bonds is properly brought against the 
school board, although since the is- 
sue the city originally constituting 
the school board has by its increase in 
population become a city of a class 
in which a school board has not a sep- 
arate corporate existence. Atchison 
Bd. of Education v. De Kay, 148 U. S. 
bot, F139 SC 7-06, 87) Ta eds 5%3: 


{b] Necessary parties.—In an ac- 
tion against a school district on bonds 
issued by it, the fact that after the 
issue of the bonds a portion of the 
district is cut off and annexed to the 
city of New York, and no adjustment 
of the bonded indebtedness is made 
between the district and such city, 
does not compel the bondholder to 
make the city a party in order that 
the controversy between it and the 
school district may be determined. 
Southold Sav. Bank vy. Union Free 
School Dist. No. 22 Bd. of Education, 
44 Misc. 74, 89 NYS 714. 


Parties in actions against district 
generally see infra §§ 933-938. 


95. See cases infra this note. 


[a] Burden of proof.—In a suit up- 
on coupons payable to bearer, plain- 
tiff may offer the coupons and rest; 
he is not obliged to show the validity 
of the school district bonds to which 
they were attached, since the invalidi- 
ty of the bonds is a matter of defense. 
Connellsville Second Nat. Bank v. 
yi eam School Dist., 23 Pa. Co. 


{b] Evidence admissible or 
wrongfully excluded.—(1) Recitals 
of a school district bond are neither 
prima facie nor conclusive evidence 
of the authority to issue the same, 
and in an action thereon all the steps 
necessary to confer the authority to 
issue them must be proved, wheth- 
er the bonds recite that these steps 
were taken or not. Heard v. Cal- 
houn School Dist., 45 Mo. A. 660. 
(2) In an action on interest cou- 
pons by an alleged holder in good 
faith, refusing evidence of false 
statements made by an unauthorized 
intermediary to Secure authorization 
for the sale of bonds, is error under 
the pleadings. Shawnee Bd. of Hd- 


The rendition of a judgment 
in favor of a bondholder on school district bonds 
establishes the validity thereof and precludes the 
district from subsequently setting up sue hinvalidity 
as a defense to such bonds, or to other bonds for 
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taxation.°®§ 


School Taxes*®7—1. In General. 
utes providing for the levy of school taxes are to 
be interpreted according to the fundamental restric- 
tions imposed by the constitution of the state upon 
Accordingly, under a constitutional re- 


[§§ 748-749 


Stat- 


quirement to that effect taxation must be uniform.°®® 


ucation v. American Nat. 


COo,,, 6135 
ORI. 258, 2iion b 250. 
[c] Sufficiency of evidence.— 


Where the evidence shows that the 
bond was issued under the author- 
ity of the district, that it sold the 
same and received the money there- 
for, and that the treasurer of the dis- 
trict had paid one installment of in- 
terest on it, it is sufficient to sus- 
tain a judgment for plaintiff. York 
County. School,” Dist INow = 27 yv: 
Holmes, 16 Nebr. 486, 20 NW 721. 


Evidence in actions against district 
generally see infra §§ 967, 970. 


86. Taylor v. Garfield School Dist., 
97 Fed. 7538. 

97. Taxation: 
Generally see Taxation [37 Cyc 672]. 
By: 


Counties see Counties §§ 347-352. 
Municipalities see Municipal Cor- 
porations §§ 4271-4549. 
In aid of private schools see supra 
§ 20. 
Mandamus to compel levy of school 
tax see Mandamus § 427. 
98. Almand vy. Laurens County Bd. 
of Education, 161 Ga. 911, 131 SEH 
897. 


99. Peo. v. Noyes, 295 Ill. 355, 129 
NE: 156i} Luane: Vv. Stanly, 65 Nay CG: 
153; City of Dallas v. Love, (Tex. 
Civ. A.) 23 SW (2d) 431; Houston 


v. Gonzales Independent School Dist., 
(Tex. Commn, A.) 229 SW 467 [mod 
(Civ. A.) 202 SW 963];. Salt Lake 
City Bd. of Education v. Hanchett, 
50 Utah 289, 167 P 686; Ogden City 
Bd. of Education v. Hunter, 48 Utah 
373,5.109, 4e> 10195), Kerr vv... Woolley, 
3 Utah 456, 24 P 831 (equal and im- 
partial). See In re Scott, 18 U. C. 
Q. B. 346 (a by-law held at variance 
with the leading principle of the as- 
sessment laws requiring all rates to 
be imposed equally). 


[a] Uniformity of results.—‘‘'The 
generality of a statute [of school 
laws authorizing taxes] is not to be 
tested by the uniformity of the re- 
sults flowing from the exercise of 
the powers which it confers, provid- 
ed the same powers are bestowed up- 
on all political bodies of the same 
class.” Landis v. Ashworth, 57 N. 
J. L. 509, 512, 31 A 1017 [quot Smith 
v. Robersonville Graded School Ba. 
of Trustees, 141 N. C. 148, 538 SE 524, 
528]. But see Lane v. Stanly, 65 
Ni. 1G; 153)7 158. cto. hold that town 
ship trustees under Act [1868-1869] 


c 186 § 14 had power to impose a 
school tax would result in school 
system being neither “general” nor 


“uniform,’’ as required by the state 
constitution art IX, for the system 
“igs not to be subject to the caprice 
of localities, but every locality, yea, 
every child, is to have the same ad- 
vantage, and be subject to the same 
rules and regulations’’). 


[ “Equality” distinguished from 
“jdentity.”—‘‘Hquality of benefit does 
not import identity of benefit, which 
is obviously impracticable.” South- 
ern R. Co. v. St. Clair, 124 Ala. 491, 
27 S 23, 27 (construing Acts [1894— 
1895] p 914, permitting St. Clair 


*By CHARLES RBPZNIKOFF (§§ 749-751). 


county to levy a local tax for the 
better support and maintenance of 
its public schools). 


[c] Statutory provisions held con- 
stitutional.Edalgo v. Southern R. 
Co., 129 Ga. 258, 58 SE 846 (scheme 
of taxation as to the amount and 
method of collection different when 
taxes are levied and collected for 
district schools from what it is when 
collected .for county schools); Peo. 
v.. Chicago, ete:, R. .Co., 286. Jl. 384, 
121 NE 731 (statute as to taxes to 
pay the tuition of pupils in a non- 
high school district providing that 
tuition shall not exceed the per 
capita cost of maintaining the high 
school district attended); Cicero v. 
Haas, 244 Ill. 551, 91 NE 574 (stat- 
ute providing that the rate of the 
school tax shall not be reduced be- 
low one dollar and five cents on each 
one hundred dollar assessed value in 
cities of over one hundred and fifty 
thousand nor below one dollar and 
fifty cents on each one hundred dol- 
lar assessed value in cities of less: 
than one hundred and fifty thou- 
sand): Kent v. Kentland, 62 Ind. 291, 
30: AmR 182 (act authorizing cities 


to collect a school tax from persons: 


who reside and have their property 
outside of the city limits, if their 
children are sent to school within 
the city); Carey v. Belleville Bd. 
of Education, 113 Kan. 398, 214 P 
792 (act relating to the admission 
of nonresident pupils in high schools 
in certain counties and providing for 
the payment of their’ tuition); 
Sawyer v. Gilmore, 109 Me. 169, 83 
A 673 (act authorizing general state 
taxation for common school pur- 
poses); Bordeaux v. Meridian Land, 
etc., Co., 67 Miss. 304, 7 S 286 (pro- 
viding for the separation of towns 
from the county in the taxation of 
school districts); Allen v. Bidwell, 
68 N. H. 245, 44 A 295 (statute pro- 
viding that persons and property in 
part of a certain school district shall 
be taxed for the erection and main- 
tenance of,schoolhouses in that part 
only, and likewise that persons and 
property in the district shall be lia- 
ble for taxation for such purposes in 
their part only); Simpson v. Ponto- 
toe Common County Line School 
Dist. No. 31, (Tex. Civ. A.) 275 SW 
449 (statute creating a county line 
school district). 


[ad] Statutory provisions held un- 
constitutional.—Louisville, ete, R. 
Co. v. Powell, 213 Ky. 563, 281 SW 
532 (statute requiring a railroad to 
pay white graded school rate on its 
colored school district property); 
Princeton Graded Common _ School 
Trustees v. Stone, 143 Ky. 495, 136 
SW 894 (where some property would 
be taxed on the basis of one assess- 
ment and some on the basis of an- 
other); Bellepoint v. Pence, 17 SW 
197, 18 KyL 371 (town taxed to edu- 
eate district); Root v. Board of Hd- 
ucation, 52 Oh. St. 589, 41. NE 135 
(providing that property in county 
that has been taxed for the main- 
tenance of‘a high school similar to 
that of city be exempt). 


Ihocal tax for local purpose only 
see infra § 778 text and note 82, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
* 
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A statute imposing a school tax should provide for 
In the absence of an 
express provision or necessary implication to the 
contrary, a statute imposing a school tax will be pre- 
sumed to have only a prospective operation.” 
narily a school tax remains a state tax,® although 
levied by a municipality,* a county,® or a school dis- 


its proper administration. 


trict.® 
[§ 750] 2. Power and Duty To 


Lo Hiiburn ve (St. Paul, ete,  R. 
€o.,.25 Mont. 229, 58. P 5b1, 811 “ja 
statute which contains no provision 
for carrying its provisions as to tax- 
ation into execution is inoperative 
and void). 


[a] Thus the statute should pro- 
vide for:. (1) Guarantees for. the 
economical, faithful, and impartial 
administration of the law. Kerr v. 
Woolley, 3 Utah 456, 24 P 831. (2) 
An adjustment and equalization of 
assessments. Kerr v. Woolley, su- 
pra. (3) An appropriation of the 
‘tax to the purposes for which it is 
levied. . Kerr v. Woolley, supra. 


2. See Georgia R., etc. Co. v. 
Hutchinson, 125 Ga. 762, 54 SE 725 
(holding act of August 23, 1905, for 
the levying and collection of local 
taxes by counties not intended to 
be retrospective in operation); Peo. 
Ven eittsbure hb, ete, SUCOSee3 1G. STS 
410, 147 NE 492 (holding statutes 
not to authorize extension of free 
textbook and school playground taxes 
at rates higher than those fixed by 
statutes applicable when _ levied); 
Schaff v. Rea, 103 Okl. 62, 229 P 472 
(authorizing the levy of an addition- 
al tax). But see Cadena v. State, 
(Tex. Civ. A.) 185 SW 367 (under an 
act creating an independent district, 
approved March 22, 1915, effective 
June 19, 1915, the trustees were au- 
thorized to levy a maintenance tax 
for the year 1915). 


Retrospective construction 
Statutes [36 Cyc 1205]. 


3. Com. v. Louisville Nat. Bank, 
220 Ky. 89, 294 SW 815; Kentucky, 
etc., Power Co. v. Holliday, 216 Ky. 
78, 287 SW 212; Ramsey v. Coun- 
ty Bd. of Education, 159 Ky. 827, 
169 SW 521. But see Ransom v. 
Rutherford County, 123 Tenn. 1, 130 
SW 1057, AnnCas1912B 1356 (estab- 
lishment of a public school system 
and exercise of the taxing power for 
its maintenance is at the same time 


see 


a state, a county, and a municipal 
purpose). 
fa] Local taxation distinguished. 


—School taxes, in legal effect, can 
be classified only as state taxes car- 
rying out the purposes of a state 
institution, namely, the. general 
school system; so that school taxes 
eannot be classified as local taxes 
levied and collected exclusively for 
the particular territory, district, or 
subdivision in which they may be 
expended for public schools. Al- 
though the legislature, courts, and 
the people generally refer to the pub- 
lic schools within a county as “coun- 
ty schools” and the taxes or funds 
by which they are supported and 
conducted as “county school funds,” 
the legislature, using the expression 
(in St. 4263-4) “county school or 
district school taxes,’ meant school 
taxes due by taxpayers” residing 
within the county or district and to 
be expended when collected in sup- 
port of the public schools» therein, 
Com. v. Louisville Nat. Bank, 220 
Ky. 89, 294 SW 815. See Louisville 
v. Com., 1384 Ky. 488, 121 SW 411 
(local taxation is provided for in 
every instance to supplement the 


/ 
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Ordi- ; 
be denied.® 


and Extent of Power or Duty. 
tent of the power or duty to levy a school tax depend 
upon the applicable constitutional, statutory, or - 
charter provisions,’ and if there is a reasonable 
doubt as to the existence of the right to tax, it will 
Officers authorized to levy a school tax 
cannot delegate the power to others,® and in exercis- 
ing their powers the proper authorities must pro- 
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The nature and ex- 


ceed in substantial compliance with all essential re- 


Tax—a. Nature 


fund paid to the district out of state 
money; in some it is left to the 
option of the voters of the district, 
in others to the discretion of the 
trustees, while in others it is left 
to the city council and board of ed- 
ucation; nevertheless the school is 
a state institution). 


4 Louisville v. Louisville Bd. of 
Education, 154 Ky. 316, 157 SW 379. 
See North Vernon Lumber Co. v. 
Louisville, 163 Ky. 467, 173 SW 1120 
(“in a sense’). See also Birming- 
ham v. Hawkins, 208 Ala. 79, 94 S 
62 (tax not a municipal tax, but 
levied as a state and county tax). 


[a] “ocal affair’ distinguished. 
—State v. Milwaukee, 189 Wis. 84, 
206 NW .210 (since under Const. art 
10'-$5-3,. ‘and 1, [1925] 16" 855; > sub= 
ject of education, within city of Mil- 
waukee, is not a “local affair,” with- 
in Home Rule Amendment to Const. 
art 11 § 3, L.-[1925] c 285, increas- 
ing limit of taxation for repair 
school buildings, as provided by L. 
[1921] c 247, is valid). 


City council as state agency see in- 
fra § 751 note 46 [c] (2). 


5. Ramsey v. County Bd. of Ed- 


ucation, 159 Ky. 827, 169 SW 521; 
Louisville v. Louisville Bd. of Hd- 
ucation, 154 Ky. 316, 157 SW 379. 


See State v. Meador, 153 Tenn. 634, 
284 SW 890 (Acts [1925] c¢ 115, re- 
quiring each county to provide funds 
to erect and maintain at least one 
first-class four-year high school is 
not in violation of Const. art 2 § 
29, as infringing the right of local 
determination of taxes for county 
purposes, since a public school sys- 
tem is not merely local but of state 
concern). 


6. Louisville v. Louisville Bd. of 
Education, 154 Ky. 316, 157 SW 379; 
Richardson vy. Liberty Independent 
School Dist.;. (Lex. Civ. A.) (22. SW 


(2d) 475 (construing Const. art 7 
§ 1; art 3 § 48; Rev. St. [1925] arts 
7048, 7298). 


School district as state: agency see 
infra § 751 note 35 [b]. 


7. See cases infra this note. 


[a] A district cannot levy taxes 
for school building without specific 
legislative authorization. McDowell 
County v. Hanchett Bond Co., 194 
N. C.-137;, 138 SH 614. 


{b] A county board unless the 
statute so provides has no power 
to levy on a town a school tax for 
the use of the county. State v. Nel- 
son, 105 Wis. 111, 80 NW 1105. 


[c] A municipality under a con- 
stitutional declaration making pub- 
lic education a state function has 
no implied power to levy a _ school 
tax from authority to tax for the 
erection and construction of public 
buildings, bridges, and works of pub- 
lic improvement, nor from the gen- 
eral welfare clause of its charter. 
Nelson v. Homer, 48 La. Ann. 258, 


19, Sy271. 
{d] “own” may include cities 
and villages. See State v. Hunter, 


119 Wis. 450, 196 NW 921 (constru- 


of | 


ing St. [1898] § 1074, power of the 
county board to levy school tax ap- 
plies to cities and villages as well, 
although only “town” is used). 


[e] Mandatory duty.—(1) The 
fact that there may be in a city 
of more than one hundred thousand 
population no association qualified 
to receive the tax required to be 
levied by L. (1901) c 84, as amend- 
ed by L. (1911) ec 69, is not ground 
for holding that the power to levy 
such tax is discretionary and not 
mandatory. Morrison v. State, 181 
Ind. 544, 105 NE 113. (2) “May” 
as used in a statute providing that 
certain officers may levy certain 
taxes for the support of common 
schools, is not mandatory but per- 
missive. State v. Police Jury, 40 
La. Ann. 755, 5S 23. 


[f] “Suitable.’,—The word “suit- 
able,” within Const. art 8, which re- 
quires the legislature to require 
towns to make suitable provision for 
common schools at their own ex- 
pense is an elastic term, dependent 
upon the necessities of changing 
times, and subject to the legisla- 
ture’s discretion to determine what 
is suitable. Sawyer v. Gilmore, 109 
Me. 169, 838 A 673. ; 


[g] “Cost of educating.”—A staé- 
ute providing for a tax to pay the 
cost of educating students, in junior 
college district, in another county, 
does not include ‘capital expendi- 
ture” but is limited to cost of main- 
tenance. Marin Union Junior Col- 
lege Dist. v. Gwinn, 106 Cal. A. 12, 
288) P, 799. 


[h] Aid to high school.—As used 
in Laws 1911, c 268, authorizing 
county aid by county commissioners 
to high schools, ‘‘aid’ means to as- 
sist or help the school~district in 
maintaining the high school; it does 
not mean to maintain the high school. 
Ay v. Levitt, 96 Kan. 450, 152 
BP bs. 


[i] “Now” a clerical error for 
‘not.’—Davis v. Ponder, 131 Ga. 713, 
63 SE 220; Cairo Banking Co. v. 
Ponder, 131 Ga. 708, 638 SE 218 (con- 
struing act approved August 21, 1906 
[Acts (1906) p-61]). 


[ij] Annual tax.—(1) The author- 
ity to levy a tax for school pur- 
poses authorizes the levy of such 


tax annually, although there is no 
express provision to that _ effect. 
Peay v.. Talbot, 39 Tex. 335. (2) 


A second tax for the same purpose 
cannot, under some ‘Statutes, be 
levied during the same year after 
an annual tax for school purposes 
has been levied. Verona Borough 
School Dist.’s App., 1 Mon. (Pa.) 
697; Oliver v. Carsner, 39 Tex. 396. 


“May” as permissive or mandatory 
generally see 39 C. J. p 1392 § 4. 


“Town” as including cities see infra 
§ 751 note 45 [b]. 


8. Marion, ete., R. Co. v. Alexan- 
der, 68 Kan. 72, 64 P 978. 


9. Shepardson v. Gillete, 133 Ind. 
125, 31 NE 788; Ogiden Bd. of Educa- 
tion v. Brown, 12 Utah 251, 42 P 1109. 
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quirements imposed.1®° However, where the power to 
levy a tax is merely ministerial, a failure to conform 
to the statute will not make the tax illegal.1+~?* 
That those authorized. to maintain a school system 
did so for a while, did not prevent them from re- 
Where the power of rais- 
ing money by taxation for the support of schools 
is of a general character, a further provision re- 
quiring that a certain number or kinds of schools 
shall be supported is not a definition or limitation 
of the public schools which may be provided for by 
Special taxes, in the absence of stat- 


voking an assessment.?® 


taxation.14 


10. Ida.—Smith v. Canyon County 
Cons. School Dist. No. 34, 39 Ida. 222, 
226 P 1070. 


Ill.— People v. Toledo, ete., R. Co., 
231 Ill. 514, 83 NE 193. 


Ky.—Hunter v. Louisville, ete., R. 
Co., 30 SW 645, 17 Kyl 158; Louis- 
yalle;setce Re Co. Vv. School. Dist. No. 
108, 29 SW 340, 16 KyL 554. 


Minn.—State v. St. Anthony, 
Minn. 433. 


Tex.—Geffert v. Yorktown Inde- 
pendent School Dist., (Commn. A.) 
290 SW 1083 [rev (Civ. A.) 285 SW 
345]. See Ft. Worth v. Davis, 57 Tex. 
225 (a city, in its capacity as a school 
district, has no other power to levy 
taxes for the support of public 
schools than can be found expressly 
authorized in the constitution). 


[a] Classification of school dis- 
tricts.—When school taxes are levied 
according to a classification based on 
the census, if a school district of one 
class becomes a district of another, 
the tax levy may be made as for a 
district of the latter class; but a 
school district cannot anticipate that 
it will become a district of another 
class and levy its taxes accordingly 
before an official announcement of its 
population is made and the necessary 


10 


certificate of reclassification issued. 
Pennsylvania School Code, 29 Pa. 
Dist. WLA9; 

[b] Second levy.—Where a tax 


levy made for the construction of a 
high school building is found to be 
inadequate, a second levy may be 
made to raise the amount necessary. 
Bancroft v. Randall, 4 Cal. A. 306, 87 
P 805. 7 


11-12. See Dobbs vy. Hardin, 137 
Ga. 191, 73 SE 582 (under.Civ. Code 
£1910] § 1537, providing that school 
district trustees shall determine the 
amount necessary to be raised, and 
that the secretary of the board, who 
must be a member, with the aid of 
the county school commissioner, shall 
levy such rate as will raise the 
amount to be collected, a tax is not 
illegal because it was levied by the 
board of trustees and the county com- 
missioner, instead of ‘the secretary 
of the board of trustees and the 
county school commissioner); Texas, 
etc., R. Co. v. Harrison County, 54 
Tex. 119 (where the indebtedness 
for which a tax was levied was the 
debt of the school ‘districts, and not 
of the county, and the tax was to be 
levied on the school districts sepa- 
rately, not on the county, if the tax 
levied on the county was in fact es- 
timated as the amount necessary in 
each school district for the purpose, 
although the manner in which the 
tax was levied was not intended by 
the law, the irregularity is not suffi- 
cient to support an injunction). 


13. Gaylor v. Ridenow, 4 Tenn. 
Civ. A. 734. 


14. Cushing wv. Newburyport, 10 
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current year.!® 


estimate.!° 


Metc. (Mass.) 508. 


15. Argyle Planting, etc., 
Connely, 125 La. 685, 51 S 687. 


16. Certificates, estimates, reports, 
aoe: statements generally see infra §§ 
—803. 


Mandamus to compel levy of taxes 
see Mandamus § 427. 


17. See cases infra this note. 


[a] Rule applied to: (1) County 
board of supervisors, commissioners, 
or county court... Worthen v. Badgett, 
82 Ark. 496; Cairo, etc., Stn Ve 
Parks, 32 Ark. 131; Murphy v. Harbi- 
son, 29 Ark. 340; Peo. v. Lake County, 
12 Colo. 89, 19 P 892; Tomasello v. 
Santa Rosa County Bd. of Public In- 
structions, 55 Fla. 341, 45 S 886; Jones 
v. State, 17 Fla. 411; Smith v. Wash- 
ington County Bd. of Education, 153 
Ga. 758, 113 SH 147; Northern Pac. R: 
Co. v. Chapman, 29 Ida. 294, 158 P 560; 
Giliman v. Talley, 140 Iowa 718, 119 
NW 144; Wood v. Farmer, 69 Iowa 
533, 29 NW 440; Iola Bd. of Educa- 
tion v. Fronk, 82 Kan. 782, 109 P 415; 
State v. Lakeside Land Co., 71 Minn. 
283, 73 NW 970; Dickson v. Burck- 
myer, 67 SC. 526, 46 SE 343; Salt 
Lake City Bd. of Education v. Burgon, 
62. Utah 16259207 Pdi Staten ws. 
Byrne, 32. Wash. 264,73) P.394.. (2) 
Fiscal court. Jefferson County Fiscal 
Ct. v. Jefferson County Bd. of Educa- 
tion, 196 Ky. 212, 244 SW 764; Elliott 
County Fiscal Ct. v. Elliott County 
Bd. of Hducation, 193 Ky. 66, 234 SW 
947 [principles reaffirmed McCreary 
County Fiscal Ct. v. McCreary Coun- 
ty Bd. of Education, 236 Ky. 149, 32 
SW (2d) 741; Marshall County Bd. 
of Education v. Marshall County Fis- 
cal Ct., 229 Ky. 774, 17 SW (2d) 1009, 
although changes have been made 
necessary by the amendment of the 
statute (Acts [1926] ec 81 p 279)]; 
Breathitt County Fiscal Oe, ve 
Breathitt County Bd. of Education, 
191 Ky. 487, 230 SW 914; Breathitt 
County Bd. of Education v. Breathitt 
Countya,, Biscal (Ct. USS Kye 64, 
223 SW 8380; Floyd County Fiscal 
Court v. Floyd County Bd. of Edu- 
cation, 175 Ky. 517, 194 SW 561; Win- 
chester v. Winchester Bd. of Educa- 
tion, 171 Ky. 692, 188 SW 755; Sprad- 
lin v. Floyd County Bd. of Education, 
162 Ky. 677,-172 SW 1065; Grant 
County Bd. of Education v. Chandler, 
144 Ky. 348, 188 SW 271; Logan 
County Fiscal Ct. v. Logan County 
Bd. of Education, 1388 Ky. 101, 127 Sw 


COlesve 


527; Prowse v. Christian County Bd. 
of Education, 134 Ky. 365, 120 Sw 
307. See also McCreary County Fis- 


cal Ct. v. McCreary County Bd. of 
Education,. 236 Ky. 149, 32 SW (2d) 
741 [dist Marshall County Bd. of Edu- 
cation v. Marshall County Fiscal Ct., 
229 Ky. 774, 17 SW (2d) 1009, regard- 
less of the needs of the county board 
of education, the fiscal court cannot 
levy in excess of a certain rate un- 
less the schools are to be maintained 
for a certain minimum term and cer- 
tain minimum paid the _ teachers] 
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utory restriction, may be levied at any time for the 


Power and duty to levy according to certificate or 
Where the amount required is under 
the applicable statutory provisions determined by 
the school authorities but their report or estimate 
is certified to some other governmental agency for 
the purpose of levy or collection, such agency is 
ordinarily regarded as merely ministerial and as not 
having the power to determine what amount of tax 
shall be imposed,’ their power being limited under 


(where the budget showed that a sev- 
enty-five cent levy was necessary in 
a school district and the state board 
of education had approved a shorter 
term, the fiscal court improperly fixed 
the levy at fifty cents, although the 
school could not be maintained for 
eight months [construing St. § 
4399a—8]). (3) City council. Padu- 
cah v. Paducah Bd. of Education, 146 
Ky. 636, 143 SW 1; Bowling Green 
Bd. of Education v. Townsend, 140 
Ky. 248, 1830 SW 1105; Kingfisher Bd. 
of Education v. Kingfisher, 5 Okl. 82, 
48 P 103; Com. v. Shaw, 96 Pa: 268; 
Crockett v. Crockett. Independent 
School Dist., 44 Tex. Civ. A. 428, 98 
SW 889; State v. Smith, 11 Wis. 65; 
Therriault v. Cochrane, 30 Ont. L. 367, 
5 OntWN 26, 24 OntWR 964 [allowing 
app 5 OntWN 704, 25 OntWR 668]; 
Re Napanee Bd. of Education, 29 
Grant Ch. 395. (4) Township clerk. 
In re Powers, 52 Mo. 218. (5) Village 
trustees. Peo. v. Bennett, 54 Barb. 
Nise Xa) 48.06 (6) County auditor. 
State v. Bacon, 31 S. C. 120, 9 SE 765. 
(7) City assessor and collector. Og- 
den Bd. of Education v. Brown, 12. 
Utah 251, 42 P 1109. 


[b] Duty mandatory.—(1) Under 
Acts (1908) ¢ 635 (Code Pub. Gen. L. 
art 77 § 122%e), providing increased 
salaries for public school-teachers ac- 
cording to the period of service, and 
declaring that the county commis- 
sioners shall levy a sufficient amount 
to meet the increase of salaries pro- 
vided for in the act, the commission- 
ers’ duty to make such levy was not 
discretionary, but mandatory. Wor- 
cester County v. Worcester County 
School Comrs., 113 Md. 305, 77 A 605, 
607 (“The ascertainment of the pre- 
cise sum to be raised in any year is 
purely a matter of calculation, and 
does not ‘depend upon the exercise of 
judgment’). (2) The county commis- 
sioners’ levy of tax for a union high 
school district is not discretionary 
under Organization Law (Comp. L. §§ 
8287, 8382, and 8391) once they have 
ascertained that the law has been 
obeyed. Pitkin County v. Basalt Un- 
ion High School Dist., 82 Colo. 438, 
261 P 457. (38) State commissioner of 
education is authorized to direct the 
board of education of a union free 
school district to provide for trans- 
portation of children in remote dis- 
tricts by levy of a tax, under Const. 
art 9 § 1; Education, L. (Consol. L. e€ 
16) §§ 20, 94,890, 89s Li. )(1925) ce 
674. Peo. v. Graves, 248 N. Y. 204, 
153 NE 49. 


[ec] Mistake.—See Daviess County 
Bd. of Education v. Daviess County 
Fiseal Ct., 221 Ky. 106, 298 SW 185 
(where, by statute, the fiscal court is 
to levy the amount certified to it by 
the county board of education, if the 
board acts in good faith, the fiscal 
court has no power to correct mis= 
takes, omitting an item claimed to be 
improperly included in the budget). 


[d] Appropriation sufficient.—See 
Giliman v. Talley, 140 Iowa 718, 119 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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certain statutes merely’ to ascertaining the rate to 


be imposed,'* unless the certifying 


acted corruptly or in bad faith?® or have included 
If, as may be re- 
qured by statute, such report or estimate does not 
contain resources specified in the statute,?! the tax- 
ing authorities may refuse to levy more than will 
produce the amount requested, including such re- 


items not authorized by law.?° 


NW 144 (under Code §§ 2806, 2807, 
requiring the directors of school cor- 
porations to certify the estimated 
amounts for certain funds, the board 
of supervisors to levy the taxes nec- 
essary, the supervisors are only re- 
quired in good faith to approximate 
the estimates of the directors as 
closely as practicable). 


Le] Where the amount of the bonds 
and rate of interest are fixed, a de- 
mand on the auditor to compute the 
amount necessary to be paid by each 
taxpayer for the purpose of paying 
the annual interest is insufficient to 
authorize mandamus to compel him 
to perform his duty without any 
formal assessment of the amount by 
the board. State v. Bacon, 31 S. C. 
120, 9 SE 765. 


[f] Excessive or extortionate de- 
mand.—See Paducah v. Paducah Ba. 
of Education, 146 Ky. 636, 143 SW 1; 
Bowling Green Bd. of Education v. 
Townsend, 140 Ky. 248, 130 SW 1105 
(where, by. statute, the board of edu- 
cation of a city properly certifies to 
the city council the amount necessary 
for the schools, within the limits pre- 
scribed by law, the council cannot re- 
fuse to levy the tax so certified, al- 
though it believes the demand exces- 
sive or extortionate). 


[g] Duty to prepare estimate as 
equivalent to duty to levy.—See Og- 
den Bd. of Education v. Brown, 12 
Utah 251, 42 P 1109 (under L. [1892] 
ec 80 § 129, amending laws of 1890, 
where the board of education is to 
prepare an estimate of the amount 
necessary for the maintenance of the 
schools and certify it to the assessor 
and collector of the city in which the 
schools are situated, the assessor and 
collector to levy the per cent neces- 
sary to raise the amount required, the 
duty upon the board of preparing 
such statement or estimate is equiva- 
lent to the duty of levying a tax, 
when accompanied by the further 
duty of certifying the amount to the 
assessor and collector). 


18. See statutory provisions; and 
Chicago, etc.,; KR. Co,)-v.. Peo,, 205 P11. 
625, 69 NE 72 (construing a statute 
requiring the directors of school dis- 
tricts to certify to the county clerk 
the amount of money to be raised for 
school purposes, leaving to the county 
clerk the clerical duty of ascertain- 
ing the rate at which the tax shall be 
extended); Elliott County Fiscal Ct. 
v. Elliott County Bd. of Education, 
193 Ky. 66, 234 SW 947; Breathitt 
County Bd. of Education v. Breathitt 
County Fiscal Ct., 188 Ky. 674, 223 
SW 830 (both construing School Law 
[L. (1920) c 36]). Breathitt County 
Fiscal Ct. v. Breathitt County Bd. 
of Education, 191 Ky. 437, 230 SW 914 
(under Acts [1920] c¢ 53, the fiscal 
court may determine what rate of 
taxation will be required to raise the 
amount shown by the board of educa- 
tion’s budget, and if such amount can 
be raised by levying a tax at a lower 
rate than that recommended by the 
board, it is the duty of the court to 
adopt the lesser rate). To same ef- 
fect Floyd County Fiscal Ct. v. Floyd 
County Bd. of Education, 175 Ky. 517, 
521, 194 SW 561 [quot Covington Bad. 
of Education v. Covington, 103 Ky. 
634, 687, 45 SW 1045 (construing an 
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authorities have 


certain sum.?° 


earlier statute, “the board of educa- 
tion is empowered to ascertain the 
amount necessary to be used for a 
given year, and it is the duty of the 
general council, when requested, to 
levy and collect such taxes aS may be 
necessary. But it is not the province 
of the former to prescribe the exact 
rate of such taxation’’)]; State v. 
'Mirlach, 174 Wis. 11, 182 NW _ 331 
(the council is not required to levy 
at the rate requested by the board, 
but may use its own discretion, its 
only obligation to raise the amount 
which the board has fixed as neces- 
sary for support of the schools). 


19. See statutory provisions; and 
Marshall County Bd. of Education v. 
Marshall County Fiscal Ct., 229 Ky. 
774,17 SW (2d) 1009 (the fiscal court 
must levy the tax if the budget is 
“honestly and fairly made up’’); Da- 
viess County Bd. of Education v. Da- 
viess County Fiscal Ct., 221 Ky. 106, 
298 SW 185 (construing Acts [1926] 
ec) 172)s Jefferson County: Fiscal Ct. v. 
Jefferson County Bd. of Education, 
196 Ky. 212, 244 SW 764 (if no bad 
faith on the part of the certifying au- 
thorities by including actual or esti- 
mated expenditures not allowed by 
the statute); Elliott County Fiscal 
Ct. v. Elliott County Bd. of Education, 
193 Ky. 66, 234 SW 947 (construing 
Acts [1920] ec 36); Breathitt County 
Fiscal Ct. v. Breathitt County.Bd. of 
Education, 191 Ky. 437, 230 SW 914 
(construing Acts [1920] ec 53 p 224); 
Dayton v. Dayton Bd. of Education, 
181 Ky. 574, 205 SW 678 (construing 
St. § 3595); Paducah v. Paducah Bd. 
of Education, 146 Ky. 636, 143 SW 1; 
Bowling Green Bd. of Education v. 
Townsend, 140 Ky. 248, 130 SW 1105 
(construing earlier statutes). 


20. See statutory provisions; and 
Tomasello v. Santa Rosa County Bd. 
of Public Instructions, 55 Fla. 341, 45 
S 886 (construing L. [1907] ce 5596, 
5606); Marshall County Bd. of Educa- 
tion v. Marshall County Fiscal Ct., 
229 Ky. 774, 17 SW (2d) 1009; Jeffer- 
son County Fiscal Ct. v. Jefferson 
County Bad. of Education, 196 Ky. 212, 
244 SW 764; Plliott County Fiscal Ct. 
v. Elliott County Bd. of Education, 
193 Ky. 66, 234 SW 947 (both constru- 
ing Acts [1920] c 386); Breathitt 
County Fiscal Ct. v. Breathitt County 
Bd. of Education, 191 Ky. 437, 230 SW 
914 (construing Acts [1920] ec 53); 
Dayton vy. Dayton Bd. of Education, 
181 Ky. 574, 205 SW 678 (construing 
St. § 3595); Paducah v. Paducah Bd. 
of Education, 146 Ky. 636, 143 SW 1; 
Bowling Green Bd. of Education v. 
Townsend, 140 Ky. 248, 130 SW 1105 
(both construing earlier statutes); 
Detroit Bd. of Education v. Detroit, 
80 Mich. 548, 45 NW 585 (under L. 
[1873] No. 331 § 18, authorizing the 
common council to reject the estimate 
of the board of education above a 
certain sum, although the estimate in 
question did not exceed such sum, the 
council could reject any illegal items). 
See also McDonald v. Richards, 79 
Cal. A. 1, 248 P 1049 (unéer Const. art 
9 § 6, as amended in 1920, the power 
of levying taxes is taken from the 
school trustees and vested in the 
board of supervisors; but the legis- 
lature may prescribe the method of 
collecting data on which the tax levy 
to maintain a high school is to be 
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sourees.22. By statute?® in certain jurisdictions, the 
authorities employed to levy taxes for the require- 
ments certified may have a limited discretion,?* as 
to certain items only,?° or as to the amount above a 
However, under other statutes, the 
discretion of determining the amount of tax to be 
levied has been held to vest in the authorities em- 
ployed for levy and collection.** Where the duty to 


based, and the board of supervisors 
of the county, in levying such tax, is 
limited to determining the legality of 
different items of expenditure, the le- 
gality of purposes for which made, 
and the necessary rate of taxation to 
raise the required amount). 


21. See statutory provisions; and 
infra § 799. 
22. See statutory provisions; and 


Newport Bd. of Education v. Newport, 
174 Ky. 28, 849, 191 SW 871 (constru- 
ing St.§ 3219). 


23. See statutory provisions. 
24 See infra text and notes 25-26. ° 
25. See Detroit Bd. of Education v. 


Detroit, 80 Mich. 548, 45 NW 585 (the 
supervisory power of the board of es- 
timates of Detroit is limited by Local 
Acts [1887] No. 488 ¢ 11 § 4 to the 
several funds not mentioned in the 
city charter [Local Acts (1889) No. 
424], among which the educational 
fund is not included; consequently 
that board has no power to supervise 
the estimates of the board of educa- 
tion, except as to lots and buildings, 
power to which is conferred on it by 
L. [1873] No. 331). 


26. See State v. New Orleans, 121 
La. 762, 46 S 798 (under St. [1873] No. 
36 p 73, the estimate furnished to the 
city by the school board of the amount 
needed to meet expenses was not 
binding on the city, except as to the 
minimum provided by the statute; 
over and above this amount it was 
left to the discretion of the city coun- 
cil to determine whether any sum was 
to be added); Prince George’s County 
Bd. of Hducation v. Prince George’s 
County, 131 Md. 658, 102 A 1007 (L. 
[1916] c 506 § 26 leaves to the discre- 
tion of the county commissioners the 
allowance of the amount asked for by 
the county board of education in ex- 
cess of forty cents on each one hun- 
dred dollars, a discretion not to be 
controlled by the courts); Detroit Bd. 
of Education v. Detroit, 80 Mich. 548, 
45 NW 585 (under L. [1873] No. 331 § 
13, by which the board of education 
is to lay before the common council 
estimates for the expenditures for 
the year, such amount shall not be 
less than four dollars per child; but 
if it exceeds five dollars, the council 
may approve or disapprove of such 
excess, or any part of it). 


27. See statutory provisions; and 
Woodland Bd. of E'ducation v. Wood- 
land, 129 Cal. 599, 62 P 173 (under 
Pol. Code § 1670 subds 14, 15, it is the 
duty of the high school board to fur- 
nish the authorities whose duty it is 
to levy taxes an estimate of the- 
amount required, upon receipt of this 
estimate it is the duty of the board 
of trustees, to levy a tax sufficient in 
amount to maintain the high school 
this necessarily vests in the board 
of trustees the power or discretion to 
determine what amount will be suffi- 
cient for the purpose; Mun. Corp. 
Act § 798 subd 8 does not vest the 
function of determining the amount 
of the tax to be imposed for the sup- 
port of the common schools in the 
board of education and leave to the 
board of trustees simply the minis- 
terial function of adding to the 
amounts to be assessed for city pur- 
poses the amount found by the board 
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levy a tax has been held to be merely ministerial,?*® 
no duty is imposed upon the taxing authorities to 
make a levy until a certificate or estimate has been 


furnished.?9 


of education to be required, but the 
provision, although imperative in 
terms, must be regarded as directory 
rather than mandatory, for the board 
of trustees, the legislative depart- 
ment of the city government, alone 
can have the right to determine the 
amount of money to be raised by 
taxation under Const. art 11 § 12, for- 
bidding the legislature to impose tax- 
es in a municipality other than to 
vest such power in the corporate au- 
thorities; but this conclusion is not 
to be applied to cities organized under 
the code, where the city territory con- 
stitutes a mere school district [Pol. 
Code § 1576 et seq], and hence a quasi 
municipality, governed by ‘‘boards of 
education,’ rather than when _ the 
board of education is but a depart- 
ment of the city government); Sacra- 
mento Bd. of Education v. Sacramen- 
to, 96 Cal. 42, 30 PB 838 (the statute 
in question [St. (1863) p 717 §§ 1, 2, 
incorporating the city of Sacramento, 
as amended by St. (1870) p 7] did not 
intend to take from the board of trus- 
tees the power of determining the 
amount of money that should be 
raised, but was merely to furnish the 
information that would enable the 
board to act); State v. Volusia Coun- 
ty, 28 Fla. 793, 10 S 14 (construing 
L. [1891] p 1 ¢ 4010 in which specific 
power was given to the county com- 
missioners to raise or lower within 
constitutional limits the millage fixed 
by the school authorities [‘“‘an innova- 
tion promptly repealed at the next 
session of the legislature.” Toma- 
sello v. Santa Rosa County Bd. of 
Public Instructions, 55 Fla. 341, 45 S 
886, 887]); State v. Addis, 59 Kan. 
762, 54 P 1065 (the city council, under 
the provisions of a statute, may ex- 
ercise its discretion in approving or 
refusing to approve the action of the 
board of education, for nothing in the 
language employed indicates that the 
approval is to be merely formal and 
mandatory and not an additional limi- 
tation on the power to levy a tax); 
State v. Omaha, 39 Nebr. 745, 58 NW 
442 (Comp. St. subd 17 ¢ 79, relating 
to schools in metropolitan cities, does 
not grant to the board of education 
authority to determine the amount of 
funds to be raised by taxation, but it 
requires the board of education to re- 
port to the city council an estimate 
of the total amount of funds required, 
and leaves to the city council the 
power to determine what proportion 
of this amount will be realized from 
sources other than taxation, what 
amount it is necessary to raise by 
taxation, and the levy required); 
State v. Omaha, 7 Nebr. 267 (constru- 
ing the act of Febr. 6, 1873, ‘‘relative 
to public schools in cities of the first 
elass,’’ the power of the board of edu- 
cation is merely to report an estimate 
of the funds required; the power to 
impose the tax is vested in the city 
council); Emerson v. Buck, 230 N. 
Y. 380, 130 NE 584 (L. [1917] c 786, 
creating a new board of education for 
the city of Buffalo, with all control 
over educational matters formerly 
possessed by the city, except that the 
latter might still fix the compensation 
of teachers and other employees, not 
below the minimum amount fixed by 
the legislature, conferred on _ the 
board of education no authority to 
compel the city council to include in 
its tax levy the full amount asked 
by the board in the estimate it was 
to file). 


[a] Duty to furnish data distin- 
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guished from power to levy.—See 
Wilkinson v. Lord, 85 Nebr. 136, 122 
NW 699, 24 LRANS 1104 (in direct- 
ing the county superintendent of in- 
struction to furnish the county clerk 
with the data for a levy, when a 
school district refuses to vote taxes 
for free high school purposes, the 
free high school act of 1907 [Sess. L. 
p 402 ec 121 § 5] does not delegate to 
the superintendent a taxing power ex- 
clusively committed to school dis- 
tricts under Const. art 9 § 6 [provid- 
ing that only the corporate authori- 
ties of municipal corporations may 
be vested with authority to assess 
and collect taxes], especially since 
the amount to be raised is fixed by the 
statute at a certain sum per pupil). 
See also supra note 20. 


{b] Duty to indicate reasons for 
denial.—Prince George’s County Bd. 
of Education v. Prince George’s Coun- 
ty Comrs., 131 Md. 658, 102 A 1007 (L. 
[1916] ¢c 506 § 26, requiring the coun- 
ty commissioners to indicate in writ- 
ing what items of the budget of the 
board of education are denied and 
their reasons, is not merely directory; 
it was designed not only to guard 
against an arbitrary refusal of the 
county commissioners to levy the 
amount deemed necessary by the 
board of education, but also to advise 
the county board as to what items 
they will be required to limit the ex- 
penditure of the school tax). 


28. See supra text and note 17. 


29. Floyd County Fiscal Ct. v. 
Floyd County Bd. of Education, 175 
Ky. 517, 194 SW 561. 


30. See Special School Dist. No. 
60 v. Special School Dist. No. 2, 181 
Ark. 253, 25 SW (2d) 443 (the legis- 
lature has full and complete power in 
a matter of general taxation for the 


support of common schools, under 
Const. art 14 § 3); Americus Bd. of 
Public Education v. Barlow, 49 Ga. 


232 (construing Const. art VI par 3, 
the general assembly has the power 
to levy such general tax as may be 
necessary to support the school sys- 


tem); Tate v. McDonnell County Bad. 
of Education, 192 N. C. 516, 135 SE 
336; Lacy v. Fidelity Bank, 183 N. 


C. 373, 111 SE 612 (both construing 
Const. art 9, imposing the duty upon 
the general assembly of providing for 
a system of public schools by taxa- 
tion or otherwise); Richardson v. 
Liberty Independent School Dist., 
(Tex. Civ. A.) 22 SW (2d) 475 (Const. 
art 3 § 48 vests the legislature with 
power to raise revenues by taxation 
for “the support of public schools’’); 
Kuhn v. Wellsburg Bd. of Education, 
4 W. Va. 499 (under Const. art X § 2 
cl. 2, the legislature has the power to 
provide for the support of a system 
of free schools by general taxation). 


Power and duty of legislature to 
maintain public schools see supra § 
29, 


31. See constitutional provisions; 
cases infra this section; and infra §§ 
752-754, 784. 


[a] Local taxation.—(1) A not 
uncommon limitation upon the power 
of the legislature to impose school 
taxes is that it shall have no power 
to impose taxes on counties, cities, 
towns, or other public or municipal 
corporations for any county, city, or 
other municipal purposes, but may by 
general laws vest in the corporate au- 
thorities the power to assess an‘d col- 
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[§ 751] b. In Whom Power Lies or on Whom Du- 
ty Rests. The legislature of a state has the power,*°® 
subject to constitutional limitations,** and may have 


lect taxes for such purposes. See 
Woodland Bd. of Education v. Wood- 
land, 129 Cal.'599, 62 P 173 (in cities 
which are not also school districts, 
that is, distinct organizations, under 
Const. art 11 § 12, a statute requiring 
the board of trustees of such cities, 
after an estimate made by its board 
of education, to add such amount to 
their levy for city purposes, is di- 
rectory only, not mandatory, since 
the board of trustees is the corporate 
body of the city to levy taxes and its 
board of education merely an admin- 
istrative body); Peo. v. Lake County, 
12 Colo. 89, 19 P 892 (under Const. 
art 10 § 7, Gen. St. c 97 § 67 [L. (1887) 
pp 398, 399] is not unconstitutional, 
Since the board of education of the 
proper district is vested with the sole 
power of determining and certifying 
to-the board of county commissioners 
the number of mills per dollar neces- 
sary to be levied for school purposes, 
in effect levying or causing the taxes 
to be levied, while by the same act the 
commissioners are deprived of all dis- 
cretion in the matter). But see Mc- 
Donald v. Richards, 79 Cal. A. 1, 248 
P 1049 (Const. art 9 § 6, as amended 
in 1920, requiring the legislature to 
provide for the levying of school tax- 
es by the board of supervisors of each 
county, that is to direct and set forth 
how the tax shall be levied, material- 
ly limits the broad language of Mc- 
Cabe v. Carpenter, 102 Cal. 469, 36 P 
836, holding that, under Const. art 11 
§ 12, the legislature cannot delegate 
to the county superintendent of 
schools power to levy a tax for high 
school purposes without control by 
the inhabitants or any local board). 
(2) Under such a constitutional pro- 
vision the legislature may define the 
extent of the burden to be borne by 
the school district. Macmillan Co. 
v..Clarke; 184 Cal. 491,194" PSro205 
17 ALR 288 (under Const. art 11. § 12, 
the Free Text-Book Act of 1917 is not 
unconstitutional as imposing addi- 
tional taxes). See also State v. 
Meader, 153 Tenn. 634, 284 SW 890 
(Acts [1925] ec 115, requiring each 
county to provide funds to erect and 
maintain at least one first-class four- 
year high school, does not violate 
Const. art 2 § 29, as infringing the 
right of local determination of taxes 
for county purposes). (3) Under 
Const. art 7 § 7, providing that “no 
county, city, town, or other munici- 
pal corporation” shall levy any tax 
“but by a vote of the qualified vot- 
ers,” school districts are included in 
the term “municipal corporation.” 
Smith v. Robersonville Graded School, 
141 N. C. 148, 538 SE 524, 8 AnnCas 529. 
But see Kootenai County Independent 
School Dist. No. 1 v. Board of County 
Comrs., 20 Ida. 448, 119 P 52; Fenton 
v. Ada County, 20 Ida. 392, 119 P 41 
(a school district is not a municipal 
corporation within Const. art 7 § 6, 
prohibiting the legislature from im- 
posing taxes for the purpose of any 
municipal corporation). (4) A consti- 
tutional provision that the legislature 
shall provide a thorough, efficient, and 
uniform system of free schools 
whereby all children in the state may 
receive a good common school educa- 
tion is a limitation upon the power of 
the legislature to provide for the 
maintenance of free schools by local 
taxation. Richards v. Raymond, 92 
Ill. 612, 34 AmR 151 (construing 
Const. art 8 § 1). . 


[b] Period for which means may 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the duty, according to the state constitution,®? of 
providing for public schools by taxation. In most ju- 
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risdictions, subject to constitutional limitations,** the 


be provided.—State v. Miller, 65 Mo. 
50. (a constitutional provision re- 
quiring the legislature to provide 
means for sustaining a free school in 
each district for a certain period dur- 
ing each year, with no negation of 
the right to provide means for main- 
taining such schools for a longer peri- 
od, is not a limitation on its power of 
taxation, and does not prohibit a pro- 
vision for a longer period of time). 


32. See constitutional provisions; 
and Robinson v. Schenck, 102 Ind. 
307, 1 NE 698 (Const. art 8 § 1, pro- 
viding that the legislature shall “pro- 
vide by law for a general and uniform 
system of common schools,’ requires 
the legislature by a general law to 
provide for securing revenues from 
taxation for their support through 
the instrumentalities of the govern- 
ment); Tate v. McDowell County Bd. 
of Education, 192 N. C. 516, 135 SEH 
836 (no duty is imposed by the con- 
stitution upon the boards of commis- 
sioners of the several counties of the 
state to provide funds by taxation or 
otherwise for the maintenance of pub- 
lic schools in the districts of their 
counties). 


[a] Local taxation.—Const. art 8 
§ 1, requiring the legislature to “pro- 
vide by lawi for a general and uni- 
form system of common schools,” 
does not require the legislature di- 
rectly and by statute to levy all taxes 
for each locality. Robinson  v. 
Schenck, 102 Ind. 307, 1 NE 698. 


[b] Constitutional injunction 
ignored.—Const. art 8, which  pro- 
vides that the legislature shall re- 
quire the several towns to make suit- 
able provision at their own expense 
for the support of public schools is 
mandatory, not prohibitory, and there 
is no remedy if the legislature fails 
or refuses to legislate. Sawyer v. 
Gilmore, 109 Me. 169, 83 A 673 (Pub. 
L. [1909] ¢ 177, authorizing taxation 
for common school purposes, is not 
violative of Const. art 8, because § 6 
of the act permits sums _ received 
from the state under distribution to 
be deemed to be raised by the mu- 
nicipalities within Rev. St. ec 15 § 138, 
as amended by Pub. L. [1909] c¢ 128). 


33. See constitutional provisions; 
and infra notes 35-36, 41-42. 


34. Americus Bd. of Public Educa- 
tion v. Barlow, 49 Ga. 232; Bull v. 
Read, 13 Gratt. (Va.) 78. See South- 
ern R. Co. v. St, Clair, 124 Ala. 491, 27 
S 23 (the constitution is not prohibi- 
tory of all local taxation in aid of pub- 
lic schools); Beckham vy. Gallemore, 
147. Ga. 323, 93 SH 884 (Civ. Code 
[1910] §§ 1531-1535, providing for lo- 
eal taxation for school purposes, held 
valid); Henslee v. McLarty, 131 Ga. 


244, 62 SE 66 (holding an act approved 


Aug. 23, 1905 [Acts (1905) p 425], 
as amended by the act of Aug. 21, 1906 
[Acts (1906) p 61], making provision 
for local taxation for public schools, 
valid in view of constitutional amend- 
ment adopted in 1903); Fisher v. Fay, 
PC Ove ple la ah sINUE y OdkLt pCO vs 
Chicago, etc., R. Co., 256 Ill. 488, 100 
NE 174; Fuller v. Heath, 89 Ill. 296 
(no limitation in the constitution as 
to the agencies the state shall adopt 
by which school taxes shall be levied) ; 
Speight v. Peo., 87 Ill. 595; Robinson 
v. Schenck, 102 Ind. 307, 1 NE 698, 701 
(‘it cannot be doubted that the leg- 
islature may delegate to local offi- 
eers the power. . . to levy tax- 
es for their [local schools] support’’) 
foverr Greencastle Tp. v. Black, 5 
Ind. 557 (holding the provision of a 
school law authorizing township trus- 


tees to assess taxes for paying teach- 
ers 'of common schools unconstitu- 
tional, because the power of voting 
taxes for that purpose is vested by 
the constitution in the legislature 
alone)]; Bordelon v. Lewis, 8 La. 
Ann. 472 (construing Act May 3, 1847). 


[a] When constitution is silent, 
the power to legislate exists. See 
Southern R. Co. v. St. Clair County, 
124 Ala. 491, 27 S 23 (holding a school 
tax imposed by a county under au- 
ee of Acts [1894-1895] p 914 val- 
id). 

35. See Brown v. Martin, 162 Ga. 


172, 132 SE 896 (construing Civ. 
Code § 6579); Peo. v. McAdams, 82 
Ill. 356 (under the general school 


laws of the state); Marion, etc., R. 
Co. v. Alexander, 63 Kan. 72, 64 P 978 
(construing Gen. St. [1889] art 7 ¢ 
92); Louisiana, etc., R. Co. v. Web- 
ster Parish School Bd., 157 La. 1046, 
103 S.318 (construing Const. art 10 
§ 10, Acts: [1920]. No. 152. §§ 1, 2, 4, 
a parish wide school district may levy 
a tax); Hector Associated Schools 
Independent Dist. No. 63 v. Renville 
County School Dist. No. 83, 122 Minn: 
254, 142 NW 325, 47 LRANS 200 (the 
power in the school district to raise 
money by taxation for all necessary 
purposes is ample); Wilkinson v. 
Lord, 85 Nebr. 136, 122 NW 699, 24 
LRANS 1104 (construing Const. art 
9 § 6); Smith v. Robersonville Grad- 
ed School, 141 N. C. 148, 53 SE 524 
(construing Const. art VII.§ 7); York- 
town Independent School Dist. v. Af- 
flerbach, (Tex. Commn, A.) 12 SW 
(2d) 130 [rev (Civ. A.) 1 SW (2a) 
410] (construing Const. art 7 § 3; 
Spec: L., [1921]. ec: 45) § 3, power: to 
levy taxes vested in independent 
school districts, but not in individ- 
ual inhabitants of the district); Coop- 
er v; Avery, (Tex. Civ. A.) 168 SW 412 
[aff 107 Tex. 483, 180 SW 734] (Acts 
29th Leg. ec 124 § 149 authorizes 
towns and villages having two ‘hun- 
dred inhabitants or over to incorpo- 
rate for free school purposes, and pro- 
vides, among other things, that such 
school corporations ‘‘shall have the 
right to levy and collect taxes’’); Og- 
den Bd. of Education v. Brown, 12 
Utah 251, 42 P 1109 ([cit Cooley Tax- 
ation p 61], construing L. [1892] § 129 
c,.80). See also Newman v. Thomp- 
son, 4 SW 341, 9 KyL 199 (a system 
of education, adopted in a particular 
district under an act of the legisla- 
ture which authorizes a tax that the 
school may be taught the entire year, 
and the higher branches of educa- 
tion brought within the reach of all 
the children, held not in violation of 
the state or federal constitutions). 


[a] Political organization.—A 
school district is a political organiza- 
tion of the state, possessing among 
its powers of local government the 
power to tax. Landis v. Ashworth, 
DH «Nadie Las HOM ST fA WLO LT. 


[b] Agent of state.—A school dis- 
trict is but the agency of the state 
with respect to the levy of school 
taxes. Gilberton Borough School 
Dist. v. Morris, 290 Pa. 7, 137 A 864; 
Duftivegrerry Tp. School, Dist., 28i 
Pa. 87, 126 A 202. See to same effect 
Richardson vy. Liberty Independent 
School Dist., (Tex. Civ. A.) 22 Siw 
(2d), 475 (construing Const. art 7 § 
AAC PO wme 4c eR OVan Sl... LOO | arts 
7048, 7298). See also Geffert v. York- 
town Independent School Dist., (Tex. 
Commn, A.) 290 SW 1083 [rev (Civ. 
A.) 285 SW 345] (a school district has 
no inherent power to tax a citizen). 


[ec] School district as distinct 
from municipality.—(1) In certain 
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legislature may delegate its power of levying school 
taxes** to school districts,?®> their authorities,?® 


jurisdictions, when, as authorized by 
the constitution and statutes, a city 

takes over the control of its public 

schools, assuming a dual character, it 

has dual taxing powers, as a munici- 
pality and as a duly constituted inde- 
pendent schogl district. See Missouri, 
etc., R..Co. v. Whitesboro, (Tex. 

Commn. A.) 287 SW 904:[rev (Civ. 

A.) 275 SW 729] (construing Const. 

art (a8 8artit ho§"4, 5) Si Mulkey. ve 

Kaufman, (Tex. Civ. A.) 286 SW 620 

(construing Const. art 7 § 3, art:8 § 9, 

art 11 §§ 4, 10; Rev. St. [1925] arts 
1026, 1027, 2771, 2798-2802). See al- 
so Alton Community Cons. School 

Dist. No. 151 Bd- of Education v. Al- 

ton Water Co., 314 Ill. 466, 145 NE 683 

(the city of Alton and the board of 

education of Alton community con- 
solidated school district No. 151 are - 
separate corporate entities, organized 

under different laws for specific pur- 

poses, and each is clothed with pow- 
er of taxation for its corporate pur- 

poses only). (2) Accordingly, a con- 

stitutional provision limiting taxes 

assessable under home rule charters. 
does not limit the taxes which the city 

may levy aS an independent school 

district. Belton v. Harris Trust, etc., 

Bank, (Tex. Commn. A.) 273 SW 914 

Laff (Civ. A.) 283 SW 164] (construing 
Const. art si diess, 15, carts 1 18 Beeee GoD 

Where a city, aS a school district, at- 

tempts to impose a tax, it must con- 
form to the restrictions imposed upon 

school districts, as a vote of quali- 

fied property taxpaying voters (Const. 

art 7 § 3, Vernon Suppl. [1918] art 

2876), and cannot rely on a home rule 

amendment applicable to a municipal- 

ity. Fort Worth v. Zane-Cetti, (Tex. 

Commun. A.) 278 SW 183 [aff (Civ. A.) 

269 SW 130]. Limitations upon tax 
see infra §§ 784, 785. (4) The term 

“school taxes” is not included in “‘mu- 
nicipal taxes.’ See Winnipeg v. Ca- 

nadian Pac. R. Co., 12 Man. 581 (con- 

struing school acts). (5) The word 

“district,” as used in “district taxes,” 

cannot be held to include a munici- 

pality, merely because the municipal- 
ity and the district occupy the same 
territory. See Whitmore v. Brown, 
207 Cal. 473, 279 P 447 (construing 
Const. art 9 § 6, as amended in 1920). 

(6) Right of municipality to tax see 
infra text and note 45. (7) Right 
of city trustees to tax school district 
see infra note 46 [el]. 


{d] . Right as dependent on county 
levy-—Special School Tax Amend- 
ment (Const. art 19), adopted in 1916, 
authorizing a county to levy a three- 
mill tax for education purposes, pro- 
vides for levy of such a tax by the 
several school districts, but only in 
such counties as are levying and col- 
lecting not less than a three-mill spe- 
cial county school tax, and where the 
county’s levy was for ten years only, 
a district had no right to anticipate 
that the, county would renew the levy 
beyond such time and vote a district 
levy for twenty-five years. Goodwin 
v. Birmingham, 203 Ala. 274, 82 S 524. 


36. See Peo, v. Pinari, 332 Ill. 181, 
163 NE 385 (construing Const. art 8 
§ 1); Smith v. Robersonville Grad- 
ed School, 141 N. C. 143, 53 SE 524, 
8 AnnCas 529 (School district is a 
“municipal corporation” or. ‘public 
quasi corporation” to whose authori- 
ties power of taxation may be dele- 
gated if, as required by the constitu- 
tion of the state art 7 § 7, sanctioned 
by the vote of the qualified electors 
in prescribed territory). See also 
cases infra this note. 


[a] Boards of education.—Llewel- 
lyn vy. Cicero-Stickney High School 
Tp. Dist. Bd. of Education, 324 Ill. 
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to subschool districts,?® as well as to militia dis- 


254, 154 NE 889; Peo. v. Cleveland, 
ile, IRS COs Sey TUNE WHO), Slee INNO 7/7728 
PEO mV. aCuMCAsOvnelC., ROO.) 260 Lads 
384, 121 NE 731; Peo. v. Chicago, etc., 
R. Co., 256 Ill. 488, 100 NE 174; Kuhn 
v. Wellsburg Bd. of Education, 4 W. 
Va. 499. See Peo. vy. Hines, 290 Il. 
519, 125 NE 336; Fisher v. Fay, 288 
eel ea NW psieko Peon nver Pe ltbe= 
DUES Pelee Ry COn 284) IOS. i 108 INGE 
914; Peo. v. Mathews, 282 Tl. 85, 118 
NE CO POL Lv. New York Cent., 
ete., R. ‘Co., se WED TOs tS) NGS 4g 
(al holding that the validating act of 
1917 made valid every act of a board 
of education which, under the general 
school law, boards of education are 
empowered to do, including high 
school taxes previously levied). 


[b] Commissioners.—Bull vy. Read, 
13 Gratt. (54 Va.) 78. 


[ec] Directors.—Wharton v. 
Tp. School 42 Pa. 358; 
mond, 38 Tex, 116. 


[ad] Trustees.—(1) The trustees 
of a school district may be authorized 
to levy a school tax. McIntire v. 
Powell, 1387 Ky. 477,125 Sw 1087; 
Lyon County White School, Dist. No. 
15) v. Cummins, 111 SW 286, 33 Kyl 
739; Carlisle Conimon School Dist. 
INO. 320 v. Kane, 87’ SW) 321, 27 KyL 
983; Macklin v. Common School Dist. 
No. 9, 88 Ky. 592, 11 SW 657, 11 KyL 
75. See Ferguson v. Academy Cons. 
Independent School Dist., (Tex. Civ. 
A.) 14 SW (2d) 1051 (construing 
Const. art 7 § 3); Nottawasaga Pub- 
lic School v. Nottawasaga, 15 Ont. A. 
810 (right of trustees of Roman cath- 
olic separate schools to levy school 
rates by their own authority [con- 
struing Separate School Act of 1886, 
49 Vict. c 46]); Hogg v. Rogers. 15 
Uy CCP (Ont) 6417 (construins 
subs 12 § 27 of an act relating to 
common schools). (2) Railroad tax. 
See Hopkins County Bd. of Educa- 
tion v. Earlington Graded School, 171 
Ky. 125, 188 SW 306 (it is immaterial 
whether a railroad tax is levied by 
the authorities of a white graded 
school district or a white common 
school district, or whether the colored 
school district having the same bound- 
aries with whom the fund thus ob- 
tained shall be divided is common or 
graded); Harrodsburg Educational 
Dist. No. 28 v. Colored School Dist. 
No. 1, 105 Ky. 675, 49 SW 538, 20 KyL 
1487 (the right to levy a railroad tax 
for school purposes is exclusively in 
the trustees of the white school dis- 
trict). (3) City trustees as author- 
oe levy district tax see infra note 

e]. 


37. 


Cass 
State v. Bre- 


Steward v. Jefferson, 3 Del. 
335; Osage County School Dist. No. 
Tove Coughlin,.88 Kan. 1, 127 P1209. 
See Northern Pac. R. Co. v. Chapman, 
29 Ida. 294, 158 P 560 (construing 
Sess. L. [1915] p 218 c 938 § 4 subd e, 
qualified voters in attendance upon 
annual meeting of school district). 


A ee. Burgess v. Pue, 2 Gill (Mad.) 11, 
54. 

39. See Louisiana, ete., R. Co. v. 
Webster Parish School Bd., 157 La. 


1046, 103 S 3818 (construing Const. 
art 10 § 10); Mellor v. Pittsburg, 201 
Pa. 397, 50 A 1011 (the power of a 


subdistrict to levy taxes for building 
purposes not repealed by subsequent 
legislation). 


Repeal of statutes see infra § 786. 


40. See Brown v. Martin, 162 Ga. 
172, 182 SE 896 (construing Civ. Code 
§ 6579). 

41. See Southern R. Co. v. St. Clair 
County, 124 Ala. 491, 27 S 23 (the 


For later cases, developments and changes in the law see Annotations, same title and section number, 


constitution neither expressly author- 
izing nor prohibiting); Hiers v. Mitch- 
ell, 95 Fla. 345, 116 S 81 (a statute au- 
thorizing each county to levy and col- 
lect a certain tax and to pay it to the 
county school fund held to comply 
with a constitutional provision relat- 
ing to a county school fund [Acts 
(GLEN AAS (Oona, ahve, MA SY Ops 
Bacon v. Savannah Bd. of Public Hdu- 
cation, 165 Ga. 526, 141 SE 811 (con- 
struing Const. art 8 § 4 par 1 [Civ. 
Code (1910) § 6579], as amended [see 
L. (1919) p 66], in a county, the lo- 
cal school system of which is coex- 
tensive with the limits of the county, 
the authorities have the power to levy 
a school tax, although the. constitu- 
tion provides that such tax is to be 
levied on property of county outside 
of independent local system; but this 
applies only where a county is so sub- 
divided that it contains both inde- 
pendent local school systems and oth- 
er territory outside such systems in 
which public schools of the county 
generally are maintained); Brown v. 
Martin, 162 Ga. 172, 132 SE 896; Al- 
mand v. Laurens County Bd. of Edu- 
cation, 161 Ga. 911, 131 SE 897; Smith 
v. Tolbert, 160 Ga. 268, 127 SE 868; 
Jennings v. New Bronwood School 
Dist., 156 Ga. 15, 118 SEH 560; McMil- 
lan v. Tucker, 154 Ga. 154, 113 SE 391 
(all construing Const. art 8 § 4 par 1 
[Civ. Code § 6579], “upon the recom- 
mendation of the corporate authori- 
ty,” but not to take effect until ap- 
proved by the vote of two thirds of 
the qualified voters of the county); 
Georgia R., ete., Co. v. Hutchinson, 
125 Ga. 762, 54 SH 725 (the act~—of 
Aug. 23, 1905, providing for the crea- 
tion of local tax district schools, and 
for the levying and collection of local 
taxes by counties for educational pur- 
poses, was not intended to be retro- 
spective in its operation); McIntire 
v. Powell, 137 Ky: 477, 125 SW 1087 
(construing St. § 4426a subs,9 [Rus- 
sell St. § 5610a 8] by which each 
county is made a school district); 
State v. Delaware Iron Co., 160 Minn. 
3882, 200 NW 475 (the legislature may 
make counties taxing units for sup- 
port of the public schools, and may 
divide them into classes based on dif- 
ferences in the situation, condition, 
and needs of such schools); State v. 
Meador, 153 Tenn. 634, 284 SW 890 
(construing Acts [1925] c 115); Bal- 
lentine v. Pulaski, 15 Lea (Tenn.) 
633 (Const. art 2 § 29, providing that 
the general assembly shall have the 
power to authorize a county to impose 


taxes for a county purpose, includes 
the support of a system of free 
schools); Nashville, ete., R. Co. v. 


Franklin County, 5 Lea (Tenn.) 707 
(construing Act [1873] § 39). 


[a] Current expenses.—Taxes to 
pay charges for educational purposes 
become current expenses within Civ. 
Code (1910) § 518, where the county 
adopts, or has adopted, a system of 
schools, so that the necessary funds 
for maintaining the system are to be 
annually and regularly raised by coun- 
ty-wide taxation. een Bs Line 


He Co, v. Wright, 157 Ga. 722,.122 SE 
35. 

42. See cases infra this note, 

[a] County boards of education.— 


(1) In certain jurisdictions the board 
of education of a county, as one of 
the county authorities, may be au- 
thorized to levy a tax for school pur- 
poses. Smith v. Bohler, 72 Ga. 546 
(construing Const. [1868] art 1 § 28); 
Powell y. Hargrove, 136 S. C. 345, 184 
SE 3880 (construing Const. art 11 § 8, 
Acts [1925] p 691, the general assem- 
bly had the power to place upon the 
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tricts,*° and to counties#! and to their authorities,*? 


county board of education of Dillon 
County the duty to levy taxes for the 
Support and maintenance of: high 
schools). (2) The board of county 
school commissioners charged with 
the control of all educational matters 
affecting their county by Code 1904, 
art 77 §§ 3, 24, and to whom the pro- 
ceeds of school taxes are payable by 
section 25, are the proper parties to 
demand the performance by county 
commissioners of their duty imposed 
by Acts 1908, c 634, to levy a tax suffi- 
ecient), to. pay increased ‘salaries for 
public school-teachers according to 
prescribed periods of service under 
the latter act. Worcester County v. 
Worcester County School Comrs., 113 
Md. 305, 77 A 605. (3) Taxatiorm on 
recommendation of boards of educa- 
tion see supra § 750. 


[b] County boards.—See State v. 
Hunter, 119 Wis. 450, 96 NW 921 (con- 
struing St. [1898] §§ 554, 1074, 1076, 
LOT; the county board levies the tax, 
which, however, as to each taxing dis- 
trict, is a town, city, or village tax, 
as the case may be; that the state 
superintendent, in apportioning the 
state school fund, shall withhold that 
portion which otherwise would go to 
any particular subdivision of the 
state, if it has failed to raise by tax 
a school fund as determined by the 
county board, in pursuance of statute, 
does not show that the power to levy 
the school tax for the district is in 
the district, and not in the county 
board). 


[ec] County comnuissioners.— 
Southern R. Co. v. St. Clair County, 
124 Adlai 491, 270S 23) Jones. State) 
17 Fla. 411; Warthen v. English, 158 
Ga. 210, 123 SE 137; Kootenai Coun- 
ty Independent School Dist. No. 1 v. 
Kootenai County, 20 Ida. 448, 119 P 
52; Dart y. Kootenai County, 20 Ida. 
445, 119 P 52; Fenton v. Ada County, 
20 Ida. 392, 119 P 41; Raynolds v. 
Swope, 28 N. M. 141, 207 P 581; Olson 
v. Logan County Bank, 29 Okl1.- 391, 
118 P 572; Dickson v. Burckmyer, 67 
S. C. 526, 46 SE 348. See Belier v. Wil- 
son, 59 Colo. 96, 147 P 355 (a statute 
authorizing the county commissioners 
to levy a tax in one district for the 
support of a school in another with- 
out giving the electors of the first 
district any voice in the selection of 
those who manage the second is un- 
constitutional, violating art 9 § 15 
which is as follows: “The general 
assembly shall provide for organiza- 
tion of school districts, in which shall 
be established a board of education 
to be elected by the qualified elec- 
tors’); Tate v. McDowell County Bd. 

of Education, 192 N. C. 516, 135 SHE 
336 (under Const. art 9 the duty of 
providing funds by taxation or oth- 
erwise for the maintenance of public 
schools is on the general assembly, 
and not on the boards of commission- 
ers of several counties which have 
neither duty nor power to do so, un: 
less authorized by the general assem- 
bly); St. Louis, ete, R. Co. v. Lind- 
sey, 39 Okl. 439,. 135) PB 10537 (Comp: 
L. [1909] §§ 8056, 8070, which au- 
thorize the county commissioners to 
levy taxes for sinking funds to meet 
school district bonds, where the dis- 
trict has neglected to vote the: same, 
are not repugnant to, but are in aid 
of, Const. art 10° §§ 9, 26°28) which 
eonfer exclusive power to incur bond- 
ed indebtedness or increase a school 
tax on the district itself and provide 
that the district shali vote a tax levy 
for a sinking fund to meet any such 
idebtedness. 


[d] County commissioners or coun- 
ty superintendent.—See Pratt Bd. of 


§ 751] 


‘SCHOOLS AND SCHOOL DISTRICTS 


(56 C.J.] 641 


to parishes,#? and to certain township authori- | ties,4* to municipalities,4® their authorities,** to 


Education v. Eubank, 121 Kan. 562, 
247 P 855 (the duty on the county com- 
missioners to levy a tax, and if they 
fail to do so on the county superin- 
tendent, sufficient to produce the stat- 
utory amount for a county high school 
fund in a given year, is not dis- 
charged by an insufficient levy, and 
continues until a levy is made to, make 
up the deficit peu from the in- 
sufficient levy, under L. [1925] c 235 
§ 1,-amending Rev. St. [1923] § 72— 
3005). 


_te] County court.—In certain ju- 
risdictions the county court may be 
authorized to levy a school tax. Wa- 
terhouse vy. Cleveland Public Schools, 
8 Heisk. (Tenn.) 857. See Marion 
County School Dist. No. 24 v. Smith, 
97 Or. 1, 191 P 506 (the levy of a ten 
dollar school tax per capita for all 
the school children in the county, un- 
der L. [1919] p 213, held mandatory). 


{f] County excise boards.—See 
Adjustment Realty Co. v. Muskogee 
County Excise Bd., 141 Okl. 130, 284 
Poot Cconstrume Const.vart.10- $995 
Eel 2hive 48. $hiss Comp. (Ste £19214 
§ 9692, the excise ‘board of a county, 
where separate schools are main- 
tained, must make an adequate levy 
for such schools within the constitu- 
tional limitations); Guthrie Bd. of 
Education v. Logan County Excise 
ra 86 Okl. 24, 206 latin lye (GbR TRIBE) 
Cx2sss 1, amending L, [1913] ¢ 219 
art 15 §§ 8, 11, 138, 14, requires the 
county excise poards where separate 
schools are maintained to levy annual- 
ly a tax roll on all taxable property 
sufficient to maintain them, and, in 
all independent districts where sepa- 
rate schools for white and colored 
children are maintained, it is the 
board’s duty to make a sufficient levy 
to pay the cost of maintaining such 
Separate schools, purchasing sites, 
and erecting buildings in accordance 
with the budget submitted by the 
board of education of such district). 


{g] County fiscal courts.—Allen v. 
Elkhorn Coal Corp., 208 Ky. 108, 270 
SW 743; Breathitt County Fiscal Ct. 
v. Breathitt County Bd. of Education, 
191 Ky. 437, 230 SW 914; Spradlin v. 
Floyd County Bd. of Education, 162 
Ky. 677, 172 SW .1065; Grant County 
Bad. of Education v. Chandler, 144 Ky. 
348, 138 SW 271; Logan County Fiscal 
Ct. v. Logan County Bd. of Educa- 
tion, 138 Ky. 101, 127 SW 527. 


([h] County supervisors.—In cer- 
tain jurisdictions the county board of 
Supervisors may have the power to 
impose a school tax. See Chico High 
School Bd. v. Butte County, 118 Cal. 
115, 50 P 275 (construing Pol. Code § 
1670 subd 15, as amended by St. 
[1895] p 293, a high school tax to be 
levied in certain cases by the board 
of supervisors in the counties in 
which high schools are situated, in- 
cluding districts with cities of the 
sixth class); McDonald v. Richards, 
79 Cal. A. 1, 248 P 1049 (the budget 
presented by the school trustees of 
a high school district constitutes the 
basis for the levy of a special tax 
by the board of supervisors of the 
county, who must levy the tax at 
a rate sufficient to meet the legal re- 
quirements set forth in the budget, 
under Const. art 9 § 6, as amended in 
1920, art 3 § 1, art 11 S 12); St. Louis, 
etc., ae, Ce. v3 Benton County, 132 Miss. 
325, 96 S 689 (construing Const. §§ 
201, 205, 206, relative to the levying 
of school taxes, together with Hem- 
ingway Code § 7388 [Code (1906) § 
4572], authorizing boards of super- 
visors of counties to levy an ad va- 
lorem tax to support the common 
schools before, during, or after the 
expiration of the four-months term); 


[56 C. J—41] 


Bordeaux v. Meridian Land, etc., Co., 
67 Miss. 304, 7 S 286 (construing the 
act of March 18, 1886, requiring the 
board of supervisors to levy on the 
taxable property of such county a 
school tax of three mills or more on 
the dollar); Washington County v. 
Saltville Land Co., 99 Va. 640, 39 op 
04) (Const Mart $48 82 Code § 833 

as amended [Pollard Suppl. p 89]). 


43. See McHenry v. Ouachita Par- 
ish School Bd., 169 La. 646, 125 S 841 
(“municipal or parish school boards 
and systems’); Louisiana, ete, R. 
wee v. Webster Parish School Bd., 157 

La. 1046, 103 S 318 (under Const. art 
10 § 10, author izing any parish to levy 
a limited tax for the support of public 
schools). 


44. See cases infra this note. 


ja] Township trustees.—See Wood 
v. Tipton School Corp., 132 Ind. 206, 
31 NE 799; Cole v. State, 131 Ind. 591, 
31 NE 458 (both holding that under 
Rev. St. § 4467 a township trustee 
may levy a special school tax without 
the approval or concurrence of the 
board of county commissioners). 


{[b] Boards of township high 
schools.—See Peo. v. Cleveland, etc., 
Ry Co. 28Senily 70) 122 SNe 925 seo. 
v. Chicago, etc., R. Co., 256 Ill. 488, 
100 NE 174 (both holding that the 
legislature may confer upon boards 
of township high schools any power 
of taxation). 


45. Ayers v. McCalla, 95 Ga. 555, 
22 SE 295; Peo. v. Illinois Cent. R. 
Co., 266 Ill. 240, 107 NE 253; Piper v 
Moulton, 72 Me. 155; Ballentine v. 
Pulaski, 15 Lea~(Tenn.) 6338. See 
Chambers v. Solner, 1 Alaska 271 (au- 
thority of a municipal corporation to 
provide by ordinance for the mainte- 
nance of public schools authorizes the 
municipal council to provide by ordi- 
nance for the maintenance of the 
public schools by taxation); Whit- 
more v. Brown, 207 Cal. 473, 279 P 
447 (a city operating under a free- 
holders’ charter may aid a _ public 
school system in its midst by taxation, 
where warrant to do so is found in 
the charter or other provision of law, 
under Const. art 9 § 6). 


[a] Legislative command.—See 
Decatur v. Peabody Auditor, 251 Mass. 
82, 146 NE 360 (Gen. L. ec 71, re- 
quiring cities to raise money by tax- 
ation to support public schools, con- 


veys an inflexible legislative com- 
mand). 
{b] “owns” as including cities.— 


See Decatur v. Peabody Auditor, 251 
Mass. 82, 146 NE 360 (under Gen. L. 
ce 71 § 34, by which towns shall raise 
by taxation money necessary for the 
support of public schools as required 
pe chapter, ‘‘towns” includes cit- 
ies). 


[ec] Approval of taxpayers.—Ba- 
con v. Savannah Bd. of Public Hduca- 
tion, 165 Ga. 526, 141 SE 811; Brown 
v. Martin, 162 Ga. 172, 132 SE 896; 
Smith v. Tolbert, 160 Ga. 268, 127 SE 
868; Jennings v. New Bronwood 
School Dist., 156 Ga. 15, 118°SE 560; 
McMillan v. Tucker, 154 Ga. 154, 113 


SE 391; Dwyer v. Hackworth, 57 
Tex. 245: Ft. Worth v. Davis, 57 Tex, 
225. 


Municipality as distinct from school 
district see supra note 35 [c]. 


Submission to voters see infra §§ 
754-777. 


46. See cases infra this note. 

[a] Educational authorities.—(1) 
In certain jurisdictions, by statute, 
the board of education may be author- 
ized to levy a school tax. State v. 


Addis, 59 Kan. 762, 54 P 1065; Paducah 
v. Paducah Bd, of Education, 146 Ky. 
636, 1483 SW 1; Bowling Green Bd. of 
Education v. Townsend, 140 Ky. 248, 
130 SW 1105; Kingfisher Bd. of Edu- 
cation v. Kingfisher, 5 Okl. 82, 48 P 
108; Ogden Bd. of Education v. 
Brown, 12 Utah 251, 42 P 1109 (con- 
struing the statutes applicable). See 
Morrison y. State, 181 Ind. 544, 105 
NE 113 (L. [1901] ¢ 84, as amended by 
L. [1911] ec 69, held to make manda- 
tory the levying of a tax for the sup- 
port of kindergartens in the cities of 
more than one hundred thousand pop- 
ulation, although the levying of such 
tax in smaller cities was discretion- 
ary). (2) Such levy may be subject 
to the approval of the city council. 
State v. Addis, 59 Kan. 762, 54 P 1065; 
Paducah v. Paducah Bd. of Education, 
146 Ky. 636,143 SW1; Bowling Grezn 
Bd. of Education v. Townsend, 140. *«y. 
248, 1830 SW 1105; Kingfisher Bd. of 
Education v. Kingfisher, 5 Okl. 82, 48 
P 103. See Covington Bd. of Wduca- 
tion v. Covington, 103 Ky. 634, 45 SW 
1045, 20 KyL 289 (under St. § 3219, 
the board of education of a city is to 
ascertain the amount necessary to be 
used for a given year, and it is the 
duty of the general council, when re- 
quested, to levy and collect such tax- 
es aS may be necessary; but it is not 
the province of the former to pre- 
scribe the exact rate of taxation); 
State v. Mirlach, 174 Wis. 11, 182 NW 
331 (under St. [1919] § 41.16 subs 
1, 2, the common council of a city 
was not required to levy a one and 
five-tenths mill tax for the require- 
ments of the vocational school of the 
city as requested in the report of - 
the local board of industrial educa- 
tion, but the council was required to 
levy a tax to raise an amount which, 
when added to the funds otherwise 
available for such purposes, would 
equal the requirements fixed by the 
board). (3) Approval as merely min- 
isterial see supra § 750 


[b] Board of estimate.—See In re 
Newark School Bd., (N. J. Sup.) 70 
A 881 (a school law of 1903 if 2a Be 
p 5] is not unconstitutional because 
it creates a local appointive board of 
estimate with power to fix the amount 
to be raised by taxation if such board 
is appointed by local authorities). 


[ce] City councils.—(1) The legis- 
lature may authorize the council of a 
city to levy a school tax. Robinson 
v. Schenck, 102 Ind. 307, 1 NE 698 
[overr Greencastle Tp. v. Black, 5 Ind. 
557]. (2) Where the power to levy 
a school tax is in the city council, 
it acts as a state agency, and not as 
a municipal body. Fuller v. Heath, 
89 Ill. 296; Speight v. Peo., 87 Ill. 
595. (8) Such levy by the city coun- 
cil may, by statute, he based upon a 
report of the board of education. See 
State v. Omaha, 7 Nebr. 267, 269 (con- 
struing Act Febr. 6, 1873 § 26, relative 
to public schools in cities of the 
first class, “the power of the board 
is merely to report an estimate of the 
funds required; it has no power to 
impose a tax’’). (4) As approving 
tax levied by the board of education 
see supra note 46 [a] (2); and § 750. 


[dad] Mayors and councils or alder- 
men.—See Americus Bd. of Public Ed- 
ucation v. Barlow, 49 Ga. 232 (con- 
struing Const. art 1 pars 27, .28; Act 
Febr. 18, 1873 § 3; Act Febr. 22, 1873 
§ 18, power in the mayor and council 
to levy a School tax at their discre- 


tion); Ballentine vy. Pulaski, 15 Lea 
(Tenn.) 633 (construing Const. art 
XI § 8; Act [1885] c 37, power in the 


mayor and aldermen to levy a tax). 
{e] City trustees.—See Visalia 
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towns,** their authorities,4® or to villages.*® 
ever, in certain jurisdictions, according to consti- 
tutional provisions,®°° the legislature has been held 
powerless to delegate its right to levy a school tax 


Sav. Bank vy. Visalia, 153 Cal. 206, 94 
P 888 (the power expressly given by 
Pol. Code §§ 1576, 1670, to city trus- 
tees to levy a school tax on lands 
beyond the city limits but within the 
school district, is constitutional); 
Woodland Bd. of Education v. Wood- 
Jand Trustees, 129 Cal. 599, 62 P 173 
(where, under Pol. Code § 1670, a 
school district is organized as a high 
school district, including within its 
limits a city of the fifth class, in 
which case the board of education of 
the city becomes ex officio the high 
school board, by subd 15 of such sec- 
tion, the board of trustees of the city, 
upon receipt of the estimate of the 
amount of money required for con- 
ducting the school, as furnished by 
the board of education [according to 
subd 14 of such section] must levy a 
special tax upon all the taxable prop- 
erty of the district “sufficient in 
amount to maintain the high school,” 
although the trustees are a body elect- 
ed only by the city and thus have 
power to levy taxes upon property 
outside its limits). See also Chico 
High School Bd. v. Butte County, 118 
Cal. 115, 50 P 275 (under Pol. Code § 
1670 subd 15, as amended by St. 
[1895] p 298, providing that “it shall 
be the duty of the authorities whose 
duty it is to levy taxes in said city, 
incorporated town, school district or 
union high school district to levy a 
special tax sufficient in amount to 
maintain the high school,” the ‘“au- 
thorities’” designated in such subdi- 
vision are the city trustees or other 
legislative authorities in cities and 
incorporated towns of the first five 
classes). 


47. See Sanford School Dist. No. 3 
v. Brooks, 23 Me. 543 (the law impos- 
es the duty of raising money to sup- 
port schools upon towns); Decatur vy. 
Peabody Auditor, 251 Mass. 82, 146 NE 
360 (Gen. L. c 71 § 34, requiring towns 
to raise money by taxation to support 
public schools, conveys an inflexible 
legislative command); Belchertown 
School Dist. No. 6 v. Randall, 7 Cush. 
(Mass.) 478 (the obligation of main- 
taining schools is upon towns, not 
upon districts); Dwyer v. Hackworth, 
57 Tex. 245; Et. Worth v. Davis, 57 
Tex. 225 (where a town has assumed 
control of its public schools, as au- 
thorized by statute, it may thereaft- 
er, when authorized by a vote of two 

’ thirds of its property taxpayers, in 
accordance with the statutory provi- 
sions to that effect, levy a school 
tax); State v. Jericho, 12 Vt. 127 
(by, 2 St. [1827] ¢c 139 § 9, it is the 
duty of towns to assess a school tax 
of three cents on the dollar). 


Towns: 
As school districts see supra note 35. 


Including municipalities see supra 
note 45 [b]. 


48. See cases infra this note. 


[a] Trustees.—See Shephardson vy. 
Gillette, 133 Ind. 125, 31 NE 788 (El- 
liott Suppl. § 826 ec] 19, authorizing 
the board of trustees of incorporated 
towns to levy annual taxes for the 
support of town schools, held not re- 
pugnant to Const. art 8 § 1, directing 
the general assembly to provide for 
a system of free common schools). 


[b] Mayor and aldermen.—See 
Bordeaux v. Meridian Land, etc., Co., 
67 Miss. 304, 7 S 286 (by Code [1880] 
§ 731 [Act (1886) § 76], the mayor and 
aldermen of a town, electing to be a 


SCHOOLS AND SCHOOL DISTRICTS 


How- 


separate school district, are author- 
ized to levy a tax sufficient to main- 
tain free public schools). 


Town trustees as authorized to levy 
high school tax see supra note 46 [e]. 


49. See supra note 35. 


50. See constitutional provisions; 
and infra text and notes 51, 52. 


51. See cases infra this note. 


[a] School district.—See Schultes 
v. Eberly, 82 Ala. 242, 2 S 345 (under 
the Alabama constitution, the delega- 
tion of the right to tax to the trus- 
tees of a ‘school district is invalid, 
since a school district is not a munic- 
ipal corporation); Peo. v. McAdams, 
82. Ill. 356 (under Const. [1848] art 8 
§ 5, the legislature has no power to 
constitute a private schoolhouse a 
school district, and to invest the 
trustees to be elected therein with the 
power of taxation for the support of 
the school); Waterhouse vy. Cleveland 
Public Schools, 8 Heisk. (Tenn.) 857, 
9 Baxt. 398 (the taxing power can 
only be delegated to counties and in- 
corporated towns, and not to a school 
district, under the constitution of Ten- 
nessee, which gives the general as- 
sembly the power to authorize “‘coun- 
ties and incorporated towns to im- 
pose” taxes, the express delegation of 
the power in the cases authorized ex- 
cluding its exercise in other cases, 
although in the case in question the 
authorities of an incorporated city 
are ex Officio the authorities of the 
district); Lipscomb vy. Dean, 1 Lea 
(Tenn.) 546 (the legislature has no 
power to delegate its taxing power to 
a school district, although the statute 
in question designates school dis- 
tricts as “incorporated towns’’). But 
see Southern R. Co. v. St. Clair Coun- 
ty, 124 Ala. 491, 27 S 23 [exp] Schultes 
v. Eberly, 82 Ala. 242, 2 S 345] (the 
rule does not apply to the power of 
the general assembly to authorize a 
school district, created within the 
corporate limits of a municipal cor- 
poration, where the power to tax is 
in the municipal authorities, to levy 
a school tax). 


[b] County.—See Schaff v. Rea, 
103 Okl. 62,229 P 472 (Const. art 10 
§ 9, providing the maximum levy on 
an ad valorem basis for all purposes, 
but also providing that a county may 
levy not exceeding two mills addi- 
tional for common schools, is a limi- 
tation and not a grant of power). 


[ec] Civil district of county.—See 
Keesee v. Civil Dist. Bd. of Educa- 
tion, 6 Coldw. (Tenn.) 127 (an act 
authorizing the boards of education 
of the civil districts of the counties 
to levy a school tax is unconstitution- 
al, since the legislature cannot dele- 
gate its taxing power beyond the ex- 
tent expressly designated, namely, to 
“counties and incorporated towns’’). 


[ad] Single municipality.—See Nel- 
son vy. Homer, 48 La, Ann. 258, 19 S 
271 (construing Const. art 46, prohib- 
iting the general assembly from con- 
ferring upon any particular corpora- 
tion the right to assess a local tax 
for school purposes). 


[e] County superintendent of 
schools.—See McCabe vy. Carpenter, 
102 Cal. 469, 36 P 836 (under Const. 
art 11 § 12, providing that the legis- 
lature may not impose taxes on coun- 
ties, cities, or other public or munic- 
ipal corporations for county, city, or 
other municipal purposes, but may 
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to certain political divisions or their authorities,*' 
or to certain authorities of the state.®” 
cases it has been held merely that the right to levy 
a school tax has not been delegated.®? On the other 


In other 


vest in the corporate authorities 
thereof power to assess taxes for such 
purposes, an act delegating to the 
county superintendent of schools the 
power to levy such tax for high 
school purposes as he might deem 
desirable without control by the in- 
habitants or any local board is ‘ille- 
gal, since such officer was an execu- 
tive, and the power to levy a tax is 
purely legislative). 


52. See cases infra this note. 


[a] State board of education.— 
See Willis v. Owen, 43 Tex. 41 [dis- 
appr Kinney v. Zimpleman, 36 Tex. 
554] (under Const. art 9 § 3 no war- 
rant for the authority granted by 
the act of April 24, 1871 to a state 
board of education to levy and col- 
lect a school tax). 


[b] State commissioner of educa- 
tion.—See Union Free School Dist. 
No. 2 Bd. of Education v. Graves, 214 
App. Div. 40, 210 NYS 439 (legisla- 
ture cannot delegate power to levy 
taxes for local school purposes to one 
who is not a municipal officer, nor 
appointed by elected municipal offi- 
cers [per Henry T. Kellogg and Mc- 
Cann, JJ.]). 


* 53. See cases infra this note. 


[a] School district.—State v. Beck- 
er, 194 Wis. 464, 215 NW 902 (con- 
struing St. [1925] § 40.20, school dis- 
tricts are not tax assessing districts). 
See Sanford School Dist. No. 3 v. 
Brooks, 23 Me. 543 (school districts 
are under no legal obligation to sup- 
port schools, and have no power to 
raise money for that object). 


[b] Township.—See Lane v. Stan- 
ly, 65 N. C. 153 (under Const. art 7 
§ 4, conferring upon townships “cor- 
porate powers for the necessary pow- 
ers of local government,’ and Act 
[1868-1869] ec 165, prescribing the 
powers of the board of trustees, town- 
ships have not the power of taxation 
for school purposes either through 
their trustees or committees). 


[e] Municipal authorities.— (1) 
Boards of education. See Moses vy. 
Syracuse Bd. of Education, 127 Misc. 
477, 217 NYS 265 (a board of educa- 
tion has no power to raise money by 
taxation, its function in this respect 
being advisory only). (2) School 
trustees. See -Poteet v. Bridges, 
(Tex. Civ. A.) 248 SW 415 (no au- 
thority in the board of school trustees 
of a municipal district, created by a 
city under Rev. St. arts 2874, 2883 by 
assuming control of the schools and 
extending the public limits for school 
purposes only, to raise money for 
school purposes by taxation). See 
also In re Toronto School, 23 U. C. 
Q. B. (Ont.) 203 (Consol. St. c 64 § 
79 subs 11, which requires the coun- 
ceil of a municipal corporation to pro- 
vide “in the manner desired” the 
sums required by school trustees, au- 
thorizes the trustees to direct at 
what times the money shall be paid, 
but not how it is to be procured). 


[d] County authorities.—(1) Gen- 
erally. See Richter v. Bacon, 145 Ga, 
408, 89 SE 367 (local acts, establish- 
ing a local school system but not in 
terms providing for the support of 
the local system by taxation, did not 
authorize support by county taxation 
or empower county authorities at the 
adoption of the constitution of 1877 
to levy a tax therefor, where the con- 
stitution provides for taxation by 


ad 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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hand, under certain constitutional provisions, the 
power of the legislature to deprive certain authori- 
ties of the right to impose a school tax has been 
denied.°* It has been held that a school district, 
not organized in the prescribed manner, has no pow- 
er to authorize an assessment of taxes.°® Nor can 
a levy be made by officers not duly authorized.°* If 
made by unauthorized officers, it cannot be ratified 
by the officers authorized to make the levy.*7 But 
the validity of a school tax cannot be impeached on 
the ground that it was levied by de facto officers.*§ 
A tax levied by a school district,®® or its board,®® 
not a de jure nor de facto body, is invalid. 


Validating statutes. Subject to constitutional re- 
strictions, the legislature may validate an erroneous 
exercise of the taxing power by a local authority.®? 


[§ 752] c. Conditions on Exercise of Power*—(1) 
Acceptance by Electors. The constitutions in some 
jurisdictions provide for a referendum vote of the 
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people of a school district or other local school or- 
ganization before the power to tax as conferred by 
such statute can be acted upon by such organiza- 
tion,®? in which case a statute conferring upon such 
organization or its officers the power to tax for school 
purposes without providing for the adoption of such 
statute by the voters is invalid.6? Where the tax 
statute is merely amendatory of a prior act contain- 
ing a provision for the referendum, the amendatory 
act need not contain such provision.** Statutes pro- 
viding for the referendum or election must not con- . 
travene the terms of the constitutional provisions.*%® 
The election or referendum for the adoption of such 
local tax statute must be held in conformity with the 
applicable statutory provisions.°® Once adopted by 
a valid referendum the tax statute continues in ef- 
fect until changed by law,®? but the mere defeat of 
a proposition to levy a particular tax at an election 
held to authorize such levy does not operate to re- 
peal the tax statute providing for the election.®* 


submission to voters, but “existing 
local school systems” were not to be 
affected). (2) County commissioners. 
See Lane v. Stanly, 65 N. C. 153 (the 
commissioners of a county, under the 
constitution and Act [1868-1869] ec 
165, have no power to levy a town- 
ship tax as distinguished from the 
general county tax for school purpos- 
es). 


[e]_ State authorities.—See Union 
Free School Dist. No. 2 Bd. of Educa- 
tion v. Graves, 214 App. Div. 40, 210 
NYS 439 (under Education L. §§ 310, 
325, the commissioner of education of 
the state is not empowered to require 
the board of education or officer of 
a school district to levy taxes, ex- 
cept where the duty is imposed on the 
board or officer to furnish the thing 
or service to which moneys to be 
raised by the tax are to be applied 
pan Van Kirk, J., and Cochrane, P. 
SEA 


54. See Williams: v. Morehouse 
Parish Police Jury, 135 La. 445, 65 
S 604 (the legislature cannot deprive 
police juries of the right to levy tax- 
es, under Const. art 254, for the sup- 
port of schools to the extent of six 
mills). 


55. See Graham vy. Roberts, 145 
Ga. 758, 89 SE 1045 (a school district 
not duly laid off, the entire county 
not then laid off into districts as re- 
quired by Act Aug. 238, 1905 [Acts 
(1905) p 425], as amended by Act 
Aug. 21, 1906 [Acts (1906) p 61], a 
tax levy by such a district is prop- 
erly enjoined); Grier v. Loyless, 143 
Ga. 428, 85 SE 323 (where the lay- 
ing out of the county has not been 
as provided by Civ. Code [1910] § 
1531, the levy and collection of a 
school tax, under an election held in 
any particular district, is illegal); 
Tucker v. Wentworth, 35 Me. 393 
(where a school district not formed 
by a vote of the town votes to raise 
money to build a schoolhouse and the 
assessors of the town assess a tax 
accordingly, the assessment is void). 
But see Atchison, etc., R. Co. v. Ne- 
osho County School Dist. No. 99, 75 
Kan. 843, 89 P 1018 (where, in a pro- 
ceeding to recover certain taxes from 
a school district, there is no claim 
that the property taxed was not with- 
in the district where it was taxed on 
the day that the levy was made, or 
that the property was taxed in any 
other district or subject to double 
taxation, there is nothing equitable in 
a claim for relief on the ground that 
the school district was not organized 


at the time when the tax was levied). 


56. Shepardson v. Gillete, 133 Ind. 
125, 31 NE 788; Carlton v. Newman, 
77 Me. 408, 1 A 194; Burlington, etc., 
R. Co. v. Saunders County, 9 Nebr. 
507, 4 NW 240; Sharp v. Froehlich, 
(N. J. Sup.) 37 A 1024. 


57. Shepardson vy. Gillete, 133 Ind. 
125, 31 NE 788. 


58. State v. Johnson, 316 Mo. 21, 
296 SW 806. 


59. Peo. v. Calloway, 329 Ill. 505, 
160 NE 834. 


60. Peo. v. Cleveland, etc., R. Co., 
312 Ill. 48, 148 NE 425; Peo. v. New 
beats Cent. R. Co., 283 Ill. 334, 119 NE 


61. Fisher v. Fay, 288 Ill. 11, 122 
NE 811; Peo. v. Chicago, etec., R. Co., 
285 Ill, 232, 120 NE 454; Peo. v. Kan- 
kakee, etc., R. Co., 282 Ill. 541, 118 
NE’ 753; Peo. v. Mathews, 282 Ill. 85, 
118 NE 491; Peo. v. New York Cent. 
R. Co,,. 282 I11. 19, 118 NE, 481; Peo. 
v. New York Cent. R. Co., 282 Ill. 11, 
118 NE 462. 


[a] Effect of curative act.—A tax 
levied in conformity with the law au- 
thorizing the organization of high 
school districts may be made valid by 
a curative act validating the district, 
but that can only apply when the 
tax levied was one which the board 
of education of a de jure district 
might have lawfully levied; it can- 
not apply to a tax which a board had 
no authority to levy. Peo. v. Bell, 
309 Ill. 387, 141 NE 187 (construing 
Act May 10 [1921] p 798 §§ 3, 4). 


62. See constitutional provisions. 


[a] Organizations within restric- 
tion.—A local school system author- 
ized to levy a tax at the time of adop- 
tion of the constitution of 1877 is not 
authorized by such constitution to 
levy a tax without submission to pop- 
ular vote as required by art 8 § 3 par 
1. Richter v. Bacon, 145 Ga. 408, 89 
SE 367. 


[b] Tax statute not operative un- 
til referendum is held.—Cooper v. An- 
thony, 142 Ga. 692, 83 SH 523. 


{c] Election for particular levy is 
not the referendum required to put 
into effect the local tax statute. 
Burkhart v. Fitzgerald, 137 Ga. 366, 
73 SE 583. 


63. Richter v. Bacon, 145 Ga. 408, 
89 SE 367. f 
[a] Particular statutes.—Acts 


*By HARRY ROSEN (§§ 752-777). 


(1882-83) p 522, empowering the com- 
missioners of Chatham county to levy 
and collect a tax to ‘maintain the pub- 
lic schools of the city of Savannah, 
contravenes Const. art 8 § 4 par 1, re- 
quiring submission to popular vote. 
ee v. Bacon, 145 Ga. 408, 89 SE 


64 Foster v. College Park, 155 Ga. 
174, 117 SE 84 (referendum on 
amendatory act is held pursuant to 
terms of earlier act). x 


65. Foster v. College Park, supra. 


[a] Vote required.—Where the 
constitution provides for adoption of 
the tax statute on a two-thirds vote, 
a statute providing for such adoption 
on a majority vote is invalid. Foster 
v. College Park, 155 Ga. 174, 117 SE 
84 (Acts [1920] p 1190 § 4, amend- 
ing Acts [1908] p 555, and Acts [1916] 
p 647; Const art 8 § 4 par 1 [Civ. 
Code (1910) § 6579]). 


[b] Referendum held under void 
statute is of no effect. Foster v. Col- 
lege Park, 155 Ga. 174, 117 SE 84. 


66. Foster v. College Park, supra. 


[a] Order or call for election.—A 
referendum election on a question of 
establishing a system of public 
schools and levying a tax is not void 
because the ordinance did not refer 
to the act under which the election 
is called, the citizens and taxpayers 
being conclusively presumed to know 
ef it and its provisions. Foster v. 
College Park, 155 Ga. 174, 117 SE 84. 


[b] Time for election.—Under Acts 
(1908) p 555 §§ 1, 2, authorizing the 
city of College Park to establish and 
maintain the system of public schools 
and levy a tax, and providing for a 
referendum election without limiting 
the time for holding it, an election in 
1917 was authorized. Foster v, Col- 
lege Park, 155 Ga. 174, 117 SE 84. 


67. Connally v. Morrison, 140 Ga. 
492, 79 SE 119. 


68. Connally v. Morrison, supra. 


[a] Thus, where the law for levy- 
ing a school tax for supplementing 
the funds in a school district has been 
put in effect as provided by Civ. Code 
(1910) § 1535, a subsequent election 
under section 1536, at whith sixty 
votes favor local taxation and thirty- 
four opposed it, did not repeal the law 
in so far as it related to that district, 
and an application to enjoin the tax 
levy was properly refused. Connally 
v. Morrison, 140 Ga. 492, 79 SE 119. 


644 [56 C.J.] 


Upon adoption of such a statute the duty of provid- 
ing for a levy thereunder arises and continues until 


made.®® 


[§ 753] (2) Petition or Application for Levy.’° 
The statutes in some jurisdictions provide for the 
levy of a school tax upon the presentation of a peti- 
tion of the electors of the district to a designated 
board or officer,*1 under some. of these statutes the 
filing of such a petition being made a prerequisite to 
In eases coming within such a 
- statute the petition should contain the requisite 
or averments,’? and be signed 
by the number of persons required‘** who possess the 
prescribed qualifications,*® the sufficiency of the pe- 
tition generally being left to the board to whieh pre- 


the levy of a tax.7? 


statements, recitals, 


sented for determination: 0G 


\ 
Rooks County School Dist. No. 
631, 223 


69. 
6-v. Rooks County, 115 Kan. 
P 818, 


[a] Particular statutes.—Where at 
the general election in November a 
vote is had in favor of adopting the 
Barnes High School Law (Rev. St. 
72—3001 to 72—3005 and 72—3017) 
for the county, that law becomes ap- 
plicable from the time of the canvass, 
and the obligation is placed on the 
county to provide by a tax levy for 
the maintenance during the remain- 
der of the school year of high schools 
coming under the provisions of such 
law, a duty which continues until a 
levy for that purpose is made. Rooks 
County Schoo] Dist. No. 6 v. Rooks 
County, 115 Kan. 631, 223 P 818: 


70. Petition or application for: 
Hlection see infra § 756. 
Issuance of bonds see supra § 705. 


71. State v. Haskell County, 92 
Kan. 961, 142 P 246. 


[a] Officers empowered to act on 
petition.— (1) The power to allow a 
petition under L. (1911) ec 263, asking 
for aid to maintain a high school, 
does not rest alone with the county 
commissioners, but rests in them and 
the county superintendent acting to- 
gether. State v. Haskell County, 92 
Kan. 961, 142 P 246. (2) Where the 
superintendent and the commissioners 
decide to provide the high school aid 
petitioned for under L. (1911) ¢ 263, 
the county board has no discretion 
but to levy a tax sufficient to raise 
the amount required. State v. Has- 
kell County, supra. (3) Where the 
county superintendent and county 
commissioners allowed a petition un- 
der L. (1911) c 263, for high school 
aid, and the superintendent filed with 
the county treasurer and the board a 
certificate of the levy required for the 
ensuing year, it was the board’s duty 
at its August meeting to make such 


levy. State v. Haskell County, su- 
pra. 
72. See statutory provisions. 


{a] Order for levy must show 
presentation of petition.—An order of 
the board of supervisors levying a 
school tax, under L. (1918) ¢ 172 § 
3, is invalid, unless it appears from 
the minutes of the board that the pe- 
tition therefor, required by statute to 
be signed by a majority of the qual- 
ified electors of the school district, 
was filed with the board. Great 
Southern Lumber Co. v. Jefferson Da- 
vis County, 133 Miss. 229, 97 S 545. 


{b] Particular statutes.—Under L. 
(1916) ec 186 (Hemingway Code, § 
7364), the qualified electors of the 
school district have the sole power 
to initiate a levy of a tax on the prop- 
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Withdrawal of assent. Provision is made in some 
of these statutes for the withdrawal of any signing 


the: petition before action has been taken thereon 


by the board to which presented.’ 


[§ 754] (8) Submission to Voters**—(a) Neces- 
sity and Propriety. 
constitutional or statutory provisions to the con- 
trary, a levy of a school tax may be made by the 
school district authorities without the question being 
first submitted to a vote of the people;’® and gen- 
eral statutory provisions requiring such a vote or- 
dinarily do not apply to cities or other school dis- 
tricts acting under special charter or statutory pro- 
visions concerning publie schools, and if such special 
provisions do not so require, a school tax may be 


In the absence of applicable 


levied in such eity or district without submitting the 


erty of the district, and where no pe- 
tition of a majority of the qualified 
electors requesting the levy is filed, 
the board of supervisors is without 
jurisdiction to levy the tax. Evans 
v. Wright, 126 Miss. 703, 89 S 226. 


[c] Approval by board.—A main- 
tenance tax authorized for a consol- 
idated school cannot be levied in the 
absence of a petition of a majority 
of the qualified electors of the dis- 
trict approved by the board of educa- 
tion provided for by L. (1920) ¢ 170, 
(Hemingway Supp. § 4002) compli- 
ance with such statute being juris- 
dictional. Boutwell v. Jasper Coun- 
ty, 128 Miss 33%, 9Lus Lae 


73. See statutory provisions; 
case infra this note. 


[a] Statement as to number sign- 
ing.—A petition under L. (1911) ¢ 263, 
asking that aid be voted to maintain 
a high school, need not state that the 
petitioners constitute a majority of 
the school electors of the county. 
State v. Haskell County, 92 Kan. 961, 
142 P 246. 


74 See statutory provisions; 
case infra this note. 


fa] Presumption as to number.— 
Where a petition under L. (1911) ¢ 
263, asking for aid to maintain a high 
school, is allowed, it will be pre- 
sumed that the county officers satis- 
fied themselves that it was signed by 
a majority of the school electors of 
the county. State v. Haskell County, 
92 Kan. 961, 142 P 246. 


. 75. See statutory provisions. 


Qualification of voters see infra § 
763. 


76. See statutory provisions; 
case infra this note. 


[a] Particular board.—The county 
school board cannot make a final or- 
der adjudging the sufficiency of a pe- 
tition by qualified electors of consol- 
idated school district under L. (1920) 
ec 170, but the board of supervisors 
has jurisdiction to pass on the ques- 
tion as to whether the petition con- 
tained the required majority. Sim- 
son County v. Walker, 126 Miss. 595, 
89 S 260. 


.77. See statutory provisions; 
cases infra this note. 


fa] Questioning refusal to Permit 
withdrawal.—The correctness of a de- 
cision of a board of supervisors de- 
nying petitioners, who have signed a 
petition for an increase in a school 
tax, under L. (1920) c 170, the right 
to withdraw therefrom, can be ques- 
tioned only on an appeal to the circuit 
court, under Code (1906) § 80 (Hem- 
ingway Code, § 60). Havens vy. 


and 


and 


and 


and 


Brown, 132 Miss. 747, 96 S 405. 


[b] Particular statutes.—Under L. 
(1920) ce 170, providing that on the 
petition of a majority of the quali- 
fied electors of a consolidated school 
district, and on approval of the coun- 
ty school board, the board of super- 
visors of the county shall levy a 
school tax, petitioners may withdraw 
from the petition at any time before 
the board passes thereon. Simpson 
RAS v. Walker, 126 Miss. 595, 89 

260. 


Election to authorize expenditures 
or incurring of indebtedness see su- 
pra §§ 641-645. 


78. Bond election see supra § 706. 


Municipal taxes generally see Mu- 
nicipal Corporations § 4286. 


Necessity for second election see 
infra § 774. 


79. Bancroft v. Randall, 4 Cal. A. 
306, 87 P 805; Peo. v. Bell, 309 Ill. 
387, 141 NE 187; Lippincott v. Jack- 
sonville School Dist. Bd. of Educa- 


tion, 186) EM2 205,05. Nit W(t2Ge ee eo ave 
Chicago, éte., BR; Co: 186 Til 1395 oni 
NE 838; Chicago, ete., Re (Cove Peo., 


184 Ill. 240, 56 NE 367; Macklin v. 
Common School Dist. No. 9; 88) Ky. 
592, 11 SW 657, 11 KyL 75. 


[a] Illustrations.—(1) In case of 
the condemnation of an old school- 
house, no vote is required to be 
taken to authorize the levy of a tax 
for the purpose of building a new 
schoolhouse, but the school trustees 
cannot order the tax unless a neces- 
sity for the house exists, or they 
have been notified that the old house 
has been condemned. Macklin  v. 
Common School Dist. No. 9, 88 Ky. 
592, La SW 657s ee Ky aoa ae) 
Under Pol. Code § 1670, no vote of 
the people of a high school district 
is necessary to authorize a board 
of supervisors to levy a tax for a 
high school building in a union high 
school district, on a proper estimate 
being made and presented, as pro- 
vided by such statute. Bancroft v- 
Randall) t£ Cale Ar i300 Gserct eer es0se 
(3) No election is necessary to au- 
thorize a levy of a tax for build- 
ing purposes to be expended for the 
repair, improvement, and benefit of 
school buildings and property. Peo. 
v. Bell, 309 Ill: 387, 141 NE 187. 


[b] Statute requiring that ques- 
tion of building schoolhouse shall be 
submitted to the electors does not 
require that the cost of such build- 
ing shall be passed upon and a levy 
made therefor. Peo. v. Chicago, etc., 
R. Coy, 186 Til: 139; 57 NE: 838). Chi= 
cago, ’etc., tt COy mvVeaLReo:, 184 Ill. 
240, 56 NE 367. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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question to the voters.®° 


Jacksonville 
186 
Cleveland, etc., 
183 Tll. 364, 55 


80. Lippincott v. 
School Dist. Bd. of Education, 
205, 57 NE 772; 
v. Randle, 


Sl. Winters v._State,-9 Ind. 172. 


{a} Election under invalid stat- 
ute.—The exercise of a power to levy 
a tax for building schoolhouses by 
township trustees, valid without the 
vote of the town, will not be vitiat- 
ed by a vote of the town in pur- 
suance of an unconstitutional stat- 
ute authorizing such vote. Winters 
v. State, 9 Ind. 172. 


82. See _constitutional provisions; 
and cases infra this section. 


83. See statutory provisions; and 
eases infra this section. 

84 Ark.—Cairo, etc., R. Co. v. 
Parks to2) "Ark. 31: Murphy v. 
Harbison, 29 Ark, 340. 


pee omar v. Jefferson, 3 Del. 
oO. 


Ga.—Powell v. Hall Hardware Co., 
156 Ga. 614, 119 SE 595. 


Il].—Peo. v. Chicago, etc., R. Co., 
326 Ill. 179, 157 NE 200. 

Ky.—Bowman v. Middlesboro, 91 
Sw “736, 20 KyL 1290. 

Mich.—Auditor-Gen. v. Duluth, 
ete., R. Co., 116 Mich. 122, 74 NW 
505. 

Minn.—State v. St. Anthony, 10 
Minn. 433. 

N. H.—Davis v. Haverhill School 
Dist., 43 N. H. 381. 

N. Y.—Haley v. Whitney, 53 Hun 
119, 6 NYS 342; Enos v. Hulett, 
tin Barbs 111; Robinson v. Dodge, 


18 Johns. 351. ‘ 


N. C.—Smith v. Robersonville 
Graded School, 141 N. C. 143, 53 SE 


524; Goldsboro Graded School v. 
Broadhurst, LOOMING wie Zach Lo) oe 
781. 

Tex.—Dwyer v. Hackworth, 5% 
Tex. 245; Et. Worth v. Davis, 57 
Tex. 225: 

Vt.—Adams v. Crowell, 40 Vt. 31; 
Bowen v. King, 34 Vt. 156. 

Ont.—Matter of Taber, 20 U. C. 
Q. B. 549. 

{a] School districts as public 
quasi-corporations are included in the 
term ‘‘municipal corporations” as 
used in Const. art 7 § 7, and come 


within the express provisions that 
“no county, city, town or other mu- 
nicipal corporation shall contract any 


debt, pledge its faith, or loan its 
credit, etc.; nor shall any tax be 
levied, unless by a vote of the 

qualified voters.” Smith v. 


Robersonville Graded School, 141 N. 


C. 148, 53 SE 524. 


[b] Meeting of legal voters must 
determine upon the number of houses 


A levy of a tax, valid with- 
out a vote, is not vitiated by an illegal vote author- 
izing it; but when such a submission is required 
by the constitution,®? or by a statute,’* no valid tax 
ean be levied without a submission of the school tax 
proposition to the voters and a favorable vote there- 
on,** and a failure to submit such question when 
required is a jurisdictional defect which will render 
an attempted levy by the school board void*® 
under statutes permitting a levy by the school offi- 
cers upon refusal of the electors to vote the tax.*® 
In considering the necessity for the submission to 
the voters of a proposition to levy a tax, it should 
be borne in mind that some of the constitutional, 
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power of fixing 


except 
ple.®® 


course, must be 


to be erected and the number of sites 
to be purchased, and must specify 
a definite and certain sum of mon- 
ey for such purpose, and this ac- 
tion must precede the levying of 
the tax. State v. St. Anthony, 10 
Minn. 433. 


Vote required see infra § 771. 


85. Auditor-Gen. v. Duluth, etc., 
R. Co., 116 Mich. 122, 74 NW 505; 
Kansas City, etc., R. Co. v. Chapin, 
162 Mo. 409, 62 SW 1000. 


86. See statutory provisions. 


fa] 
vote.—Under Pub. Acts 
176 § 9, providing that, 
electors at any annual 
meeting shall neglect or 
determine the amount to 
for school purposes, the board of 
education shall determine the same, 
unless a proposition to determine the 
amount so to be raised is submitted 
to the electors at an annual meet- 
ing, they cannot be said to have neg- 
lected or refused to vote the same, 
and a resolution of the board of ed- 
ucation to raise a certain sum by 
taxation for such purpose is void. 
Auditor-Gen. v. Duluth, ete., R. Co., 
116 Mich. 122, 74 NW 505. 


87. See 
and charter provisions; 
fra this note. 


[a] In Georgia, under Const. art 
8 § 4, as amended (see Acts [1919] 
p 66) (1) a county wide tax for 
apportionment among the_ several 
schools may be levied without an 
election (Stapleton v. Martin, 164 Ga. 
336, 1388 SE 767), (2) while a tax 
on a local school organization re- 
quires authorization by the voters 
(Stapleton v. Martin, supra). (3) 
The recital therein that the provi- 
sion dispensing with additional elec- 
tions to maintain a local school tax 
in existence shall not apply to coun- 
ties having local systems of taxa- 
tion adopted prior to the constitu- 
tion of 1877 does not apply to a 
county which had no local system 
of taxation prior to the constitution 
of 1877. Bacon v. Savannah Bd. of 
Public Education, 165 Ga. 526, 141 
SE 811. 


{b] Applicability of provision.— 
A special school tax district is with- 
in the provisions of Const. art 7 § 
7, restraining counties and other mu- 
nicipal corporations from levying 
taxes except for necessary expenses 
unless approved by the majority of 
the qualified voters therein. Wil- 
liams v. Polk County Bd. of Edu- 
cation; 176 N: Cs 554, 997 -SH 478. 
Smith Vv. Robersonville Graded 
School, 141 N. C. 143, 53 SHE 524, 8 
AnnCas 529. 


88. Ill—Munson v. Minor, 
594 [dist Beverly v. Sabin, 
SdielseeeMierritt. ve Karris, 22 EL: 
Schofield v. Watkins, 22° Ill. 66. 


(1891) No. 
in case the 
township 
refuse to 
be raised 


constitutional, statutory, 
and cases in- 


22) L1, 
20 Ill. 
303; 


What constitutes refusal to. 


[56 C.J.] 645 


statutory, or charter provisions, requiring or dis- 
pensing with such submission, are applicable only 
to levies in a particular school organization or class 
of organizations,®? and that under some statutes the 


and levying a tax for school pur- 


poses, or to a certain limit, is vested in the school 
board or officers without a vote of the school dis- 
trict, and for other purposes, or beyond such limit, 
the levy must be authorized by a vote of the peo- 
Legislatures, in providing for tax levies in 
local school organizations, must give due regard 
to constitutional requirements for submission of the 
tax questions to the electors.*® 


The election, of 
in accord with the statutory provi- 


Iowa.—Cedar Rapids, ete., R. Co. 
vy. ‘Carroll’ County,” 41 lowa 15; 
Snyder v. Wampton, 12 Iowa 409. 

Minn.—State v. West Duluth Land 
Co., 75 Minn. 456, 78 NW 115. 


Mo.—Kansas City, ete., R. Co. vz 
Chapin, 162 Mo. 409, 62 Sw 1000. 


N. C.—Williams v. Polk County 


Bd. of Education, 176 N. C. 554, 97 
SE 478. 
{a] TIllustrations.—(1) Under the 


act of 1853, school directors have 
power to levy a tax for the purpose 
of supporting a school for six months 
in each year without submitting the 
question to the vote of the district, 
but they cannot erect a schoolhouse 
costing more than one thousand dol- 
lars, or change a site without such 
a vote. Munson v. Minor, 22 Ill. 594 
[dist Beverly v. Sabin, 20 Ill. 357]. 
(2) The board of directors alone has 
authority to vote or fix the rates to 
be levied for teachers’ funds or con- 
tingent funds, and such a tax voted 
by the electors and not by the di- 
rectors is illegal. Cedar Rapids, etc., 

. Co. v. Carroll County, 41 lowa 
Toes (3) Mo. Rev. St. (1889) §§ 
9757, 9758, authorizing boards of ed- 
ucation to make estimates for the 
levying of sinking and interest fund 
taxes, to be levied in the same man- 
ner as other taxes for school pur- 
poses, does not require that the levy 
of such taxes be sanctioned by a 
vote of the taxpayers. Kansas City, 
,ete., R. Co. v. Chapin, 162 Mo. 409, 
62 SW 1000. (4) The construction 
of a school building in a new spe- 
cial school tax district is not a “nec- 
essary expense” within Const. art 7 
§ 7, restraining counties and other 
municipal corporations from levying 
taxes except for necessary expenses 
unless approved by a majority of the 
qualified voters. Williams v. Polk 
County Bd. of Education, 176 N. C. 
554, 97 SH 478. 


89. Chipley v. Layfield, 
47 SE 539; Peo. v. Cleveland, 
Re Con 2865 lls v4 4 eel eee Nay 
(3s. Peol iv... Wabash) ete. eh @om 
399, 121 NE 737; Peo. v. Chi- 
etc., RR. CO. 2S bm Ul geo s4nmelten 
ast: Coble v. Guilford County, 
N. Ci 342, 114 SE 487; Perry, 
183, SN eC. ma ciie lal cee Ber 
Smith v. Robersonville Graded 
School, 14d No V Gib WAS) sas hyo 
Tilley v. Overton, 29 Okl. 292, 116 
P 945. 


fa] Validity of statute—(1) L. 
eee p 741, amending L. (1909) 
§ 93, creating a body styled 

iM ae of education in nonhigh 
school districts, the principal func- 
tion of which is to levy a tax to 
pay for the tuition of certain pupils, 
is within the mandate of Const. art 
8 § 1, requiring the establishment 
of an: efficient system for schools, 
and is not invalid as imposing a tax 
without vote of the people of the 


120 Ga. 
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sions relating thereto,®® but when authorized by a 
valid election, a tax may be levied in accordance 


therewith.®2 


Levy including unauthorized tax. 


that, where a levy is made for several taxes, one of 
which is illegal because not authorized by a vote of 


district. Peo. v. Cleveland, etc., R. 


Comezse, Mle 4145) 121 IN Bint Tsi5 Peo. 
v. Wabash, etc., R. Co., 286 Ill. 399, 
IZ NE 737> Peo. v. Chicago, etc, 
BrmOoy e286 W884i) 1 6 INE) Ar3d 


(2) The act of Aug. 1, 1903, author- 
izing the levy of an annual special 
tax for the improvement of school 
property without submitting the 
question to the qualified voters, is 
void under Const. art 8 § 4 pt 1. 
Chipley v. Layfield, 120 Ga. 33, 47 SE 
Fol oo Pub: Wocal mec (1920), cl3iy 
as amended by c 375, and Pub. Local 
L. Extra Sess. (1921) ec 38, author- 
izing a special election in Guilford 
County, except in the city of Greens- 
boro and township of High Point, 
for the levying of a special tax for 
school purposes, is not in conflict 
with Const. art 7 § 7, providing that 
no tax shall be levied by any coun- 
ty, except for necessary expenses, 
without a vote of a majority of the 
qualified electors. Coble v. Guilford 
County, 184 N. C. 342, 114 SE 487. 
(4) Civ. St. § 5478, as amended by 
We CLI) Cc, 179. §-) 1. authorizing a 
county board of education to con- 
solidate districts and fix a uniform 
tax rate not exceeding the minimum 
rate previously voted in any part 
thereof, does not conflict with Const. 
art 7 § 7, prohibiting tax levies ex- 
cept for necessary expenses, unless 
by a majority of the voters, Perry 
WAR COce utes N.C. 880, lio Se) 16. 
(5) Private Acts (1905) c 204, au- 
thorizing the trustees of a graded 
school district to levy a tax when 
the act is approved by the majority 
of the qualified voters, is a valid 
exercise of legislative authority. 
Smith v. Robersonville Graded 
School, 141 N. C. 143, 53 SE 524. 


{b] Under particular /provisions. 
-—Const. art 10 § 9 does not provide 
the procedure for levying a tax for 
school district purposes in excess of 
five mills on the dollar, and not ex- 
ceeding ten additional mills, but 
leaves the same to be provided for 
by the legislature, provided that a 
tax in excess of five mills shall not 
be levied except on condition that 
a majority of the voters of the dis- 
trict voting at an election of the 
district vote for same. AML eye Vn 
Overton, 29 Okl. 292, 116 P 945. 


90. Travelstead v. Ray, 169 Ky. 
706, 185 SW 91; Davis v. Bienville 
Parish, 130 La. 786, 58 S 572; Soper v. 
School Dist. No. 9, 28 Me. 193. 


{a] Provisions applicable.—Under 
St. § 4399 subd 8, providing for con- 
solidation of school districts and levy 
of tax by popular vote to provide for 
expenses and transportation of pupils, 
omissions as to form of election 
should be supplied by reference to 
other sections of the school law, so 
that it will be presumed that it was 
intended to follow § 4426a, as to elec- 
tion of school trustees. Travelstead 
vy. Ray, 169 Ky. 706, 185 SW 91. 


[b] Where intention of voters to 
levy such tax appears from records 
of the district, it is no objection 
thereto that such intention is in- 
formally expressed. Soper v. School 
Dist. No. 9, 28 Me. 193. 


91. Ga.—Bacon v. Savannah Bd. of 
Public Education, 165 Ga. 526, 141 SE 
811; Smith v. Tolbert, 160 Ga. 268, 
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the district, the whole levy is void.°? 
Propositions which must be submitted. Among 


the propositions required to be submitted to popular 


It has been held 


127 SE 868; Jennings v. New Bron- 
wood School Dist., 156 Ga. 15, 118 SE 
560. 


Ill.—Peo. v. Kankakee, etc., R. Co., 
QU TAT TALON EY 9 LO; 


Mo.—Chicago, ete., R. Co. v. Lam- 
kin, 97 Mo. 496, 10 SW 200 (although 
an‘act authorizing a tax in excess of 
the rate fixed by Const. art 10 § 11 
would be invalid, yet, when the rate 
has been increased by vote of the dis- 
trict, as therein authorized, such in- 
creased rate becomes the constitu- 
tional limit). 

N. D.—State v. Kramer, 49 N. D. 
108, 190 NW 271. 

Okl.—Eakin v. Chapman, 44 Okl. 51, 
143 RS21. 


Tex.—Gerhart v. Yorktown Inde- 
pendent School Dist., (Civ. A.) 252 


SW 197. 
[a] Additional tax.—Bacon Vv. 
Savannah Bd. of Public Education, 


165 Ga. 526, 141 SE 811 (Const. art 8 
§ 4 par 1 [Civ. Code (1910) § 6579], 
as amended [see L. (1919) p 66]; L. 
[1865-1866] p 78; Acts [1866] p 175); 


Smith v. Tolbert, 160 Ga. 268, 127 
SE 868. 
[b] Record.—The records of the 


board of education and of the county 
treasurer held to show that the levy 
of one-half cent additional for edu- 
cational purposes authorized by 
School L. § 189, was carried. Peo. v. 
Kankakee, etc., R. Co., 271 Ill. 17, 110 
NE 910. 


For matters relating to holding of 
election see infra §$ 755-775. 


92. Haley v. Whitney, 53 Hun 119, 
6 NYS 342. 
93. Cal.—Peo. v. Lodi High School 


Dist., 124 Cal. 694, 57 P 660. 
Colo.—Prowers County v. Pueblo, 
6te., R.. 'COnn3 ‘Colo. AM 98, 133" P 682° 
Fla.—Pieckett v. Russell, 42 Fla, 116, 
28 S 764. 


Ga.—Chipley v. Layfield, 120 Ga. 33, 
47 SE 539. 


Ill.— Greenwood v. Gmelich, 175 Ill. 
526, 51 NE 565. 


La.—Gruner v. Claiborne Parish 
Police Jury, 119 La. 551, 44 S 295. 


Mich,—Battle Creek Publie Schools 
v. Kennedy, 245 Mich. 585, 223 NW 
859. 


Mont.—State v. Cave, 20 Mont. 468, 
52 P 200. 


N. Y.—Haley v. Whitney, 53 Hun 
119, 6 NYS 342. 
N C.—Galloway v. Brunswick 


County Bd. of Education, 184 N. C. 
245, 114 SE 165; Goldsboro Graded 
School v. Broadhurst, 109 N. C. 228, 
Pe SH 7s, 


Okl.-—EKakin v. Chapman, 44 Okl, 51, 
143 P 21. 


[a] High school building.—A levy 
of taxes by the board of education to 
build a high school without calling an 
election is invalid. Greenwood vy. 
Gmelich, 175 Ill. 526, 51 NE 565. 


{b] Additional “school facilities.” 
—State v. Cave, 20 Mont. 468, 52 P 
200. 


vote are school taxes to be levied for a special pur- 
pose,®* taxes to be levied beyond fixed limitations,°* 
or supplementing the funds received from the state 


[ce] Deficiency of former year.— 
Under the laws of 1864, a school trus- 
tee has no power to include in his 
levy a tax to supply a deficiency in a 
former year without a vote of the 
taxpayers. Haley v. Whitney, 53 
Hun 119, 6 NYS 342. 


[d] Blection after levy is insuffi- 
cient. Galloway v. Brunswick County 
Bd. of Education, 184 N. C. 245, 114 
pe Ae (Pub. L. Extra Sess. [1920] 
Crsih). 


{e] Special tax for erecting, en- 
larging, altering, and equipping 
school buildings.—Galloway v. Bruns- 
wick County Bd. of Education, 184 
N. C. 245, 114 S 165. 


[f] Building schoolhouse.—Battle 
Creek Public Schools v. Kennedy, 245 
Mich. 585, 223 NW 359 (Local Acts 
[1871] No. 490 §§ 1, 3, and § 4, as 
amended by Local Acts [1877] No. 
344i Comp. Lis Lisi bis 360i Pobe 
Acts [1881] No. 164 § 10); Eakin v. 
Chapman, 44 Okl, 51, 143 P 21 (under 
Const. art 10 § 10). 


94. Ill—Peo. v. Louisville, etc., 
R. Co., 300 Ill. 312, 133 NE 340 (the 
combined levy of a school ‘district for 
educational purposes and for building 
purposes, including payments of 
bonds issued for building, cannot ex- 
ceed two per cent, unless the district 
has voted to permit a levy in excess 
of the statutory rate); Peo. v. Kan- 
eee ete, R. Co., 271 Dll 17 110 NE 


Ky.—Maysville Ba. of Education v. 
Lee, 153 Ky, 661, 156 SW 375. 


Mo.—Kansas City, ete., R. Co. v. 
Chapin, 162 Mo. 409, 62 SW 1000; 
State v. Phipps, 148 Mo. 31, 49 SW 
865; State v. St. Louis, ete, R. Co., 
75 Mo. 526. 


Nebr.—Chicago, etc., R. Co. v. Kear- 
ney County School Dist. No. 57, 110 
Nebr. 459, 194 NW 479. 


Okl.—Oklahoma News Co. v. Ryan, 
101 Okl. 151, 224 P 969. 


[a] Particular statutes.—(1) Un- 
der Ky. St. § 3490 subs 2, authorizing 
a tax levy of fifty cents on the hun- 
dred dollars for maintaining public 
schools and erecting buildings, as 
amended by Acts (1904) e 112, au- 
thorizing an additional levy of fifteen 
cents upon the approval of the voters 
at an election, the school tax rate 
cannot exceed fifty cents without the 
approval of a majority of the voters 
at an election under the amendment. 
Maysville Bd. of Education v. Lee, 153 
Ky, 661, 156 SW 375. (2) Under Act 
March 24, 1877 (Acts [1877] p 405), 
the rate of taxation is not to be in- 
ereased above the rate of forty cents 
for school purposes unless ‘fa major- 
ity of the voters who are tax-payers 
voting at said -election, shall vote in 
favor of the increase.” State v. St. 
Louis;, ete. Re Con “(ie Mo, -526) 629. 
(3) Under L. (1919) c¢ 297 § 1, author- 
izing a levy of not to exceed one-half 
mill in certain counties for a county 
supervised school as a home for de- 
pendent and neglected white boys, 
the levy is not in addition to the levy 
for current expenses limited to four 
mills by Comp. St. (1921) § 9692, ana 
the total levy for current expenses 
and for the school cannot exceed the 
limit of four mills unless authorized 


For later cases, developments and changes,in the law see Annotations, same title and section number, 


§ 754] 


pubhe school fund. 


Enlargement or extension of district. 
submission of the question to the voters of a district 
is necessary before a tax therein can be levied,?® 
upon a valid enlargement or extension of such dis- 
trict bringing about the formation of a new dis- 
trict,°* an election in such new district is required 
before a tax can be levied therein,®?® even though 
prior to the formation of the new district the ques- 
tion had been submitted to the voters in the old dis- 
Likewise, where territory is annexed ‘to a 
school district, the property in the added territory 
cannot be subjected to the existing tax rates of the 
district until the matter is submitted to, and ap- 


trict.2? 


by an election. Oklahoma News Co. 
v. Ryan, 101 Okl. 151, 224 P 969. (4) 
The five-mill school tax levy author- 
ized by Const. art 10 § 9 may, under 
the proviso attached to such section, 
be increased by any school district by 
an amount not exceeding ten mills on 
the dollar valuaittion by a majority of 
the voters voting therefor at a dis- 
trict election. Eakin v. Chapman, 44 
Okl. 51,143 P 21. (5) In 1920 a school 
district organized with a board of six 
trustees under Rev. St. (1913) § 6798 
did not have power at the regular an- 
nual meeting to impose for school 
purposes taxes in excess of a thirty- 
five-mill levy without the submitting 
of a proposition to do so after notice, 
and the casting of the requisite vote 
in favor of the proposition, under L. 
(1919) c'145 $ 13-1. (1919) “ec 148-871. 
Chicago, etc., R. Co. v. Kearney Coun- 
ty School Dist. No. 57, 110 Nebr. 459, 
194 NW 479. 


[b] Vote to issue bonds (see su- 
pra §§ 706-730) is not the equivalent 
of a vote to increase the statutory 
rate for a tax levy. Peo. v. Louis- 
she ete., R. Co., 300 Ill. 312, 133 NE 


95. Davis, v. Ponder;-121 Ga, 718, 
63. 54) 220;,. Cairo. Banking ‘Co. v. 
Ponder, 131 Ga. 708, 63 SE 218. 


96. See cases supra notes 82-89, 


97. Creation, alteration, etc., 
districts see supra § 45 et seq. 


98. Hope v. Shelby County Bd. of 
Education, 213 Ky. 717, 281 SW 815; 
Crabb v. Celeste Independent School 
Dist., 105 Tex. 194, 205, 146 SW 528, 
389 LRANS 601, AnnCas1915B 1146 
[mod (Civ. A.) 132 SW 890]. 


“Where an independent school dis- 
trict votes a special tax . . and 
afterwards extends the boundaries 
of such district, the existing special 
tax so authorized cannot be levied and 
collected against the property in such 
extension until such assessment is 
authorized by a vote of the qualified 
taxpaying voters of the district as 
extended.’ Crabb v. Celeste Inde- 
pendent School Dist., supra. 


“When school districts are en- 
larged, annexed, or consolidated, the 
trustees of the enlarged districts are 
without authority to levy a_ tax 
against the taxpayers as a whole in 
the new district for the purpose of re- 
deeming the bonded debt of the an- 
nexed territory without first submit- 
ting the question to a vote of all the 
taxpayers in the enlarged district.” 
Love v. Rockwall Independent School 
Dist., (Tex. Civ. A.) 194 SW 659, 660 
(recognizing rule). 


[a] Constitutional limitation.— 
“By the terms of the Constitution 
. . . the power is given independent 
school districts to levy and collect a 
tax of twenty cents on the one hun- 
dred dollars valuation of all the prop- 


of 
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proved by, the qualified voters of the added terri- 


Where a tory." 


necessary.°® 


may be levied.” 


erty subject to taxation situated 
within its limits, and the mode of 
levying and collecting such tax is Jim- 
ited to a vote of two-thirds of the 
qualified property tax paying voters 
of the district, voting at an election 
held for that purpose. The mode 
thus prescribed excludes all others, 
and it may be said that not only is no 
authority conferred by the Constitu- 
tion to otherwise levy and collect 
such special tax, but that any other 
method of so doing is positively pro- 
hibited. Making a practical applica- 
tion of this rule, where an independ- 
ent school district is incorporated 
with a fixed area and as thus formed 
votes the tax and afterwards takes 
in additional territory, and levies a 
tax on the property in such territory, 
it seeks in effect to collect by the 
method of territorial extension. This 
is clearly in violation of the Consti- 
tution, and hence cannot be done.” 
Crabb v. Celeste Independent School 
Dist., 105 Tex. 194, 198, 146 SW 528, 
39 LRANS 601, AnnCas1915B 1146 
[mod (Civ. A.) 132 SW 890]. 


99. Hope v. Shelby County Bd. of 
Education, 213 Ky. 717, 281 SW 815; 
Crabb v. Celeste Independent School 
Dist., 105 Tex. 194, 146 SW 528, 39 
LRANS 601, AnnCas1915B 1146 [mod 
(Civ. A.) 182 SW 890]. 


1. Register v. Colter, 171 Ga. 439, 
155 SE 767; Towns v. Workmore Pub- 
lic School Dist., 166 Ga. 3938, 142 SH 
877; Perry v. Baggett, 164 Ga. 148, 
137 SE 766 (Park Annot. Code Suppl. 
[1922] § 1487 [a], [o]); Sarpy Coun- 
ty School Dist. No. 1 v. McCormick, 
4. Nebr. ((Unoff.) 242, 93 NW 956; 
Hicks v. Wayne County Bd. of Educa- 
tion, 183 N. C. 394, 112 SE 1 (Const. 
St. 3 5530)°_Davis v. Payne, (Tex. 
Civ. A.) 179 SW 60; Eagle Lake v. 
Lakeside Rice Mill Co., (Tex. Civ. A.) 
144 SW 712; Eagle Lake v. Lakeside 
Sugar Refining Co., (Tex. Civ. A.) 144 
Sw 709. But see Carr v. Little, 188 
N. C. 100, 123 SE 625 (vote of the peo- 
ple under Private L. [1903] c 106 was 
to establish a graded school and to 
levy taxes, not only for children in 
corporate limits but for children in 
limits that might thereafter be ex- 
tended, and Const. art 7 § 7, requiring 
vote of people before tax may be 
levied, was substantially complied 
with in taxation of district as ex- 
tended and issuance of bonds, al- 
though subsequent statutes extend- 
ing the district were not voted on) 
(Private L. [1905] c 132; Private L. 
[1915] e¢ 222), notwithstanding Pri- 
vate L. [1911] c 386; Pub. Local L. 
P19i5siire 253; Pub, Le, 11923] ce: 1355 
136; Private L. [1907] ¢ 261; Private 
L. [1921] ¢ 53; Private L. Extra Sess. 
[1921] ¢ 38). 


[a] Reason for rule.—‘‘The provi- 
sion for a separate election in the 
added territory is not only a fair and 
just one, but is required to protect 
those living in the new territory from 


- Consolidation of districts. 
dation of several districts into one,* one election on 
the question of a tax levy therein is sufficient,® sep- 
arate elections in the component districts being un- 
But there are statutes in some jurisdic- 
tions requiring a separate vote in each of the com- 
ponent districts where such districts are under dif- 
ferent classifications as regards the tax rate that 


A tax voted in an enlarged school district 
“takes the place of, and abolishes, a tax previously 
voted in the district before the change,? a second 
election being, therefore, proper.® ° 


After a valid consoli- 


the levy of a tax imposed upon them 
virtually without their consent, or 
when, because of the difference in 
population and voting strength, they 
had no fair opportunity to be heard 
upon the question whether they 
should . be taxed for its (en- 
larged district) support and mainte- 
nance.” Hicks v. Wayne County Bd. 
of Education, 183 N. C. 394, 112 SE 


Leb. 


[b] Petition for annexation cannot 
answer as a substitute for the vote 
necessary to be taken in order to au- 
thorize the additional tax. EHagle 
Lake v. Lakeside Sugar Refining Co., 
(Tex. Civ. A.) 144 SW 709 (petition 
for annexation see supra § 66). 


2. Hope v. Shelby County Bd. of 
Education, 213 Ky. 717, 281 SW 815. 


Effect of change of boundaries on 
taxes generally see infra §§ 851-863. 


2 Hope v. Shelby County Bd. of 
Education, 213 Ky. 717, 281 SW 815. 


Resubmission see infra § 774. 


4 Consolidation of districts see 
supra § 96. ; 


5. Alexander v. Board of Revenue, 
219 Ala. 110, 121 S 390; Causey v. 
Guilford County, 192 N. C. 298, 135- 
SE 40; Buncombe County Bd. of Edu- 
cation v. Bray Bros. Co., 184 N. C. 
484, 115 SE 47 (construing Pub. Local 
L.. [1915]. c. 722); Riddle v. Cumber- 
oe County, 180 N. C. 321, 104 SE 

6. Alexander v. Board of Revenue, 
219 Ala. 110, 121 S 390; Causey v. 
Guilford County, 192. N..C. 298, 135 
SE 40; Buncombe County Bd. of Edu- 
cation v. Bray Bros. Co., 184 N. C. 
484, 115 SE 47; Riddle v. Cumberland 
County, 180 N. C. 321, 104 SE 662. 


7. See statutory provisions. 


[a] Local and nonlocal school tax 
districts.—Perry v. Bladen County, 


188 N. C. 387, 112 SH 6 (Cons. St.:§ 
5530). 
[b] Applicability of statute. 


Where a local tax election was held 
in a school district formed under a 
county wide plan, under Civ. St. 
Suppl. (1924) § 5481, and the notice of 
the election stated that, if the elec- 
tion carried, all taxes formerly voted 
were “hereby voted off,’’ the election 
was not invalid on the ground that 
some of the territory composing the 
district had, as formerly-existing dis- 
tricts, special power to tax by virtue 
of previous elections, and that other 
parts of the territory had never pre- 
viously voted any. special tax, there 
being no consolidation of previous 
districts, but rather the formation of 
a new district, and the election re- 
moving any former taxing powers. 
Harrington v. Anson County, 189 N. 
C. 572, 127 SH'577. 


Necessity for separate elections for 
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Submission of separate propositions. 
are different provisions in the statutes providing for 
levies beyond the limitations mentioned in each, up- 
on a vote of the electors separate propositions for 
the increase of the rate in separate years may be 


submitted. 


Necessity. of authority for election. 
election upon a school tax question can be held au- 
thority for the holding of such election must exist,® 
and where the specific object for which the tax is 
to be voted is not known, the election authorizing 
an election has been held 
under a statute subsequently declared unconstitu- 
tional, the tax voted cannot be levied pursuant to 
an amendatory act curing the defect in the original 
statute without another election being held there- 


the tax is void.1° Where 


on.i1 


Ci aes aa of districts see supra § 


8. Faust v. State, 103 Oh. St. .271, 
133 NE 79 (construing Gen. Code § 
5649—5). 


9. Ga.—Bacon v. Savannah Bd. of 
pub e Education, 165 Ga. 526, 141 SH 


Ky.—Calvert v. Brock, 142 Ky. 833, 
135 SW 298. 


La.—White Hall Agricultural Co. -v. 
Concordia Parish Police Jury, 128 La. 
668, 55 S 11; Regard v. Avoyelles Po- 
lice Jury, 117 La. 952, 42 S 438. 


Mont.—Hilburn v. St. Paul, ete., R. 
Co;, 23° Mont? 229, 58° P5511; 811. 


N. C.—Miller v. Duke School Dist. 
No. 1, 184 N. C. 197, 113 SE 786. 


Tex.—Yorktown Independent School 
Dist. v. Afflerbach, (Commn. A.) 12 
SW (2d) 130 [rev (Civ, A.) 1 SW 
(2d) 410]; Millhollon vy. Stanton In- 
dependent School Dist., (Commn. A.) 
231 SW. 332 [rev (Civ. A.) 221 Siw 
1109]; Brown v. Truscott Independ- 
out School Dist., (Civ. A.) 20 SW (2d) 
14. 


[a] Validity of statute.—A statute 
authorizing counties to hold elections 
to authorize the levy of an additional 
school tax is valid. Bacon v. Savan- 
nah Bd. of Public Education, 165 Ga, 
DZone SB Slide: L922). p 1533 
Const. art 8 § 4 par 1 [Civ. Code 
(1910) § 6579], as amended [see L. 
(1919) p 66]). 


{b] Election under void statute.— 
An election held under authority of a 
statute that is unconstitutional is 
void, as is the tax voted. Hilburn v. 


St, eeaul, cecc., RR. Co, 23 Mont, (229; 
58 P 551, 811; Millhollon v. Stanton 
Independent School Dist., (Tex: 


Commn. A.) 231 SW 332 [rev (Civ. A.) 
221 SW 1109] (Local & Spec. L. 35th 
Werle CuiZzse Constant 7 $3): 


[ec] Express or implied legislative 
authority must exist for the holding 
of an election before a valid tax can 
be voted to pay the debt of a portion 
of the school district. Brown v. 
Truscott Independent School Dist., 
(Civ. A.) 20 SW (2d) 214. 


{d] Parish precinct is not a school 
district or other subdivision author- 
ized to hold a special election for the 
levy of a tax for school purposes. 
Regard v. Avoyelles Police Jury, 117 
La. 952, 42 S 438. 


fe] Districts authorized.—Every 
school district functioning by proper 
legislative authority and having a 
governing body, whether by trustees, 
committee, or other, would properly 
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Where there 


Necessity for valid school organization. 
district or other local school organization validly 
created and existing!” is necessary before an election 
therein can be held on the question of a tax levy.’” 


Necessity of operative tax statute. 


[§§ 754-755 


A school 


In a jurisdic- 


tion where a referendum is required before a tax 


Before an 


statute. can become operative in the school district 
or other local school organization,'* no election pur- 
suant to such statute can be held before the adoption 
thereof by such a referendum.?® 


[§ 755] (b) Preliminary Steps or Proceedings’ 
—aa. In General. 
regard to the steps to be taken in the submission of 
a school tax question to the voters must be substan- 
tially complied with.*7 


Every essential requirement with 


Thus, where required, there 


must be a proper petition or application by the tax- 


come within the privilege and power 
of holding an election for the levy of 
a special tax to provide for a bond 
issue. Miller v. Duke School Dist. 
Nott. 184 UNG Cae Pasa Se 8G. 


{[f{] Tax for payment of assumed 
indebtedness.—Under Const. art 7 § 
3, providing that the legislature may 
authorize a tax for the maintenance 
of schools and equipment of buildings 
upon a vote of the taxpaying voters, 
and Spec. L. (1921) c 45 § 4, author- 
izing trustees of an independent 
school district to provide for the as- 
sumption of the bonded indebtedness 
of the districts or parts of ‘districts 
included in the new district, a propo- 
sition for a tax to pay the bonds so 
assumed could be submitted to the 
voters of the new district. Yorktown 
Independent School Dist. v. Affler- 
bach, (Tex. Commn. A.) 12 SW (2d) 
130 [rev (Civ. A.) 1 SW (2d) 410]. 


10. Randall v. Grays Harbor Coun- 
ty School Dist. No. 44, 119 Wash. 222, 
205 P 748. 


[a] Reason for rule.—‘It is not 
the policy of the law to permit the 
levy of a tax simply for the purpose 
of spending it, but rather it is the 
policy of the law to provide for nec- 
essary buildings and improvements 
and to pay for them by the levy of a 
tax according to the law. Further, it 
is the policy of the law that those 
who are to be served and who must 
do the paying shall determine or be 
advised with a reasonable degree of 
certainty of the kind of improvement 
intended, together with its approxi- 
mate cost, that they may intelligent- 
ly direct by a popular vote.” Ran- 
dall v. Grays Harbor County School 
Dist. No. 44, 119 Wash. 222, 227, 205 P 
748. 

{[b] For example, in view of Rem- 
ington Code (1915) § 4538, providing 
that boards of directors of districts 
of the third class shall build school- 
houses when directed by vote of the 
district to do so, an election in a dis- 
itrict to vote taxes to the limit for 
school purposes, when the directors 
did not know at the time what they 
intended to build, was void, and a tax 
levy by the commissioners attempt- 
ing to carry it into execution void 
also. Randall v. Grays Harbor Coun- 
ty School Dist. No. 44, 119 Wash. 
222, 205 P 748, 


11. Dolvin v. Lewis, 
61 SE 918. 


12. Creation, alteration, and exist- 
ence of school districts see supra § 
45 et seq. 


13. See cases infra this note. 
[a] Enlarged school district.—An 


131 Ga. 29, 


election is properly held in the entire 
territory covered by an enlarged dis- 
trict, where the enlargement was law- 
fully effected under statutory author- 
ity. Blackman v. Dowling, 18 Ala. 
A. 229, 89 S 829. | 


{[b] Validity of existence.—W here 
an election was held in June, 1909, 
in a school district laid off under Acts 
(1905) p 425, on the question as to 
whether there should be local taxa- 
tion to supplement the public school 
fund for public schools in such dis- 
trict, the fact that the district was 
laid off under the act of 1905, and be- 
fore the passage of Acts (1906) p 61, 
did not render such election invalid, 
the latter statute, being merely an 
amendment of the former, did not 
render invalid districts laid out there- 
under. Jarrell v. Davis, 137 Ga. 55, 
72 SE 417. 


[c] Attempted organization under 
county wide plan.—Where the order 
of a county board of education, run- 
ning an irregular line through a 
school district, with a view of cutting 
off about eighty voters and a portion 
of the taxable property, was not 
shown to have been made with intent 
to adopt a county wide plan of organ- 
ization, it was void, under Pub. L. 
(1923) ¢ 136 § 78a, Civ. St. § 5481, and 
Civ. St. Suppl. (1924) §§ 53883-5780, 
and, as the order did not have the 
effect of creating a new district, ap- 
plication to the board of county com- 
missioners to order a special tax elec- 
tion in the remaining territory was 


invalid. Howard v. Catawba County 
Bd. of Education, 189 N. C, 675, 127 
SE 704. 

14. See supra § 752. 


15. Burkhart v. Fitzgerald, 137 Ga. 
866, 73 SE 583. 


[a] Effect of such election.—With- 
out authority of law the_ municipal 
authorities of the city of Fitzgerald 
caused an election to be held to de- 
termine whether a special tax should 
be levied.for the support of the pub- 
lic schools. The requisite number of 
votes was cast in favor of the tax. 
An ordinance levying the tax was 
adopted by the council in 1910. Nev- 
ertheless the election was void and of 
no effect, and the levy was also voit. 
Burkhart v. Fitzgerald, 137 Ga. 366, 
73 SE 588. 


16. Bond elections see supra § 707 
et seq. 
17. Ky.—Bowman v. 


Middlesboro, 
91 SW 726, 28 KyL 1290. 


La.—Capps v. Winn Parish School 
Bd., 188 La. 348, 70 S 322; Regard v. 
Avoyelles Police Jury, 117 La. 952, 42 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 755-756] 


¢. : 
payers for an election,!® an order for the election,'® 
and a proper notice or warning thereof.?° 
servance of such requirements renders the election”? 


and the levy thereunder?? void. 


[§ 756] bb. Petition or Application for Elec- 
Under some of the constitutions and stat- 
utes the filing of a petition or application by a desig- 
nated number or proportion of the taxpayers or elec- 
tors of the district is a condition precedent to the 
calling of an election on a school tax question.?* On 
the other hand, where express authority is given to 
the school board to originate the proceedings for the 
election,*® no petition is necessary.*°® 


tion.?* 


or application must be signed by 


ized?" in sufficient number,?* should contain all 
matters required by the statutes,?® 


S 438; Bennett v. Staples, 110 La. 847, 
34 S 801. 


Me.——Knowles v.Chesterville School 
Dist. No. 10, 63 Me. 261. 


Mo.—Benton v. Scott, 168 Mo. 378, 
68 SW 78. 


Nebr.—Union Pac. R. Co. v. Troupe, 
99 Nebr. 73, 155 NW 230. ' 


Okl.—In re Bliss, 142 Okl. 1, 
Piss 

[a] Repeal of statute.—Acts 
(1904) No. 145, directly repeals Act 
(1898) No. 131, relating to the man- 
ner in which special elections -in 
school districts shall be held. Bau- 
cum y. Claiborne Parish Police Jury, 
119 La. 532, 44 S 289. 


[b] Statute relative to elections 
in connection with quasi-public im- 
provements or railway enterprises 
have no application to special tax 
elections in aid of public schools. 
Flores v. De Soto Parish Police Jury, 
116 La. 428, 40 S 785. 


18. See infra § 756. 
19. See infra § 757. 
20. See infra § 758. 


21. Cain v. Vernon Parish School, 
142 La. 744, 77 S 584; Capps v. Winn 
Parish School Bd., 138 La. 348, 70 
S322, Union Pac.-R. Co, vi. Troupe, 
99 Nebr. 73, 155 NW 230. 
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225) Uaion Pac, mk: Co: Vv. Troupe, 
supra. 
23. Petition for: 


Bond election see supra § 707. 


Election to revoke tax see infra § 
775 notes 55-58. 


Tax levy see supra § 753. 


24. See constitutional and statu- 
tory provisions. 


25. See statutory provisions. 


Order or call for election see in- 
Eras TST. 


26. Jacobs v. Cauthorn, 
154, 2388 SW 443. 


27. De Loach v. Newton, 134 Ga. 
739, 68 SE 708, 20 AnnCas 342; Tate 
v. Erlanger School Dist. No. 32, 49 
SiWarsogu tO enol Bal 37. 0ce Chittyr=v. 
PALKeG pe lGon Ne ve. 1126,.790 Sir iG 
Gill v. Wake County, 160 N. C. 176, 
76 SE 203, 43 LRANS 293; 


293 Mo. 


21 SW 571. 


[a] Qualification of petitioners.— 
(1) Under St, § 4464, the petition- 
ers themselves 
and it is not sufficient that their 
- wives pay taxes. 
School Dist. No. 32, 49 SW 337, 20 
KyL 1370. (2) It is not necessary 
that the names of the petitioners 


|WaReweay, ley BRIS (5xc5 


Rhom- | 
berg v. McLaren, 2 Tex. Civ. A. 391,' 


must be taxpayers) 


Tate v. Erlanger | 
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the amount of tax to be levied®® and the purpose 
thereof,? and should otherwise comply with ap- 
pleable statutory requirements.*? 


However, mere 


irregularities with regard thereto do not affect the 


under.*® 


The petition 
persons author- 


as, for example, 


appear on-the last assessment roll 
of the county, although the statute 
declares this to be one of the qual- 
ifications of the voters at the elec- 
tion. .Rhomberg v. McLaren, 2 Tex. 
Cin. An Soden 2 oS Wo ode Cd), <Qual- 
ifications of electors see infra § 763. 


[b] Freeholders.—The word “free- 
holders,’’ as used in Revisal § 4115, 
amended by Pub. L. (1909) e¢ 525, 
and SP ub: G9 ids) ier tsb) oS) ol does 
not embrace women owners of free- 
hold estates or infants or nonresi- 
dents. Gill v. Wake County, 160 N. 
C. 176, 76 SE 208, 48 LRANS 293. 


[ec] Signatures of petitioning vot- 
ers and not of their attorneys is 
necessary. De Loach v. Newton, 134 
Ga. 739, 68 SE 708, 20 AnnCas 342. 


28. Gill v. Wake County, 160 N. 
C. 176, 76 SE 203, 43 LRANS 293. 


29. Houston v. Thomas, 168 Ga. 
67, 146 SE 908; Jeffries v. Columbia 
Graded Common: School Bd., 135 Ky. 
488, 122 SW 813. 


[a] Sufficiency of description of 
site.—Under a statute providing that 
the petition for the election shall 
indicate with exactness the location 
and site of the schoolhouse, that 
will be provided for with the pro- 
posed tax, the intent was to settle 
as nearly as might be the location 
of the proposed building, and a pe- 
tition, stating that the “location of 
the school house shall be 


| at the building known as the Colum- 


bia M. & FEF. High School if it can 
be secured upon terms satisfactory 
to the trustees who may be elected 
in said proposed district, or at some 
other suitable point within the cor- 


) porate limits of the town of Colum- 
bia,” 


was sufficient the other 
of the description being treated as 
surplusage. Jeffries v. Columbia 
Graded Common School Bd., 135 Ky. 
488, 122 SW 813. 


30. 
Police Jury, 
Bennett  v. 


words 


Baucum vy. Claiborne Parish 
119 La. 532, 44 S 289; 
Rapides Parish Police 
36 S 891. 


[a] Rate or: amount.—Under 
Const. art 232, and the act of 1898, 
the petition of taxpayers for an elec- 
tion for the purpose of voting a 
school tax must state the amount 
to be realized each year from the 
tax and it will not suffice that the 
petition merely specifies the rate of 
the proposed tax. 


68, 36 S 891. 


[b] Cure 
the act of 1904 which provides for 
the ratification of the petition of all 
taxpayers for the levy of special 
taxes, the fact that such petition 
does not set out the amount of the 


Bennett Vie 
Rapides Parish Police Jury, 113 La... 


by legislation.—Under 


validity of the petition or the election called there- 
Hence, that the petition does not recite 
that it is signed by the requisite number or propor- 
tion of persons is immaterial if the requisite number 
or proportion did in fact sign it,?* and that the 
amount of the tax to be levied is not specified in the 
petition does not invalidate it if the amount is set 
forth in the order or eall for the election.*° 
tions set forth in the petition for which no provision 
is made in the statute regulating the same are of 
no effect and do not invalidate the election called 
without regard to such conditions.*® 
should be considered in its entirety in determining 


Condi- 


The petition 


the election 
Baucum Vi. 
119 


not render 
invalid. 
Parish Police Jury, 


tax does 
thereunder 
Claiborne 
La. 532, 44 S 289. 


31. Jeffries v. Columbia Graded 
Common School Bd., 135 Ky. 488, 122 
SW 813. 


[a] Proper purpose necessary.— 
Jeffries v. Columbia Graded Common 
School Bd., 135 Ky. 488, 122 SW 
oe (designated purpose held prop- 
er). 

32. Jeffries v. Columbia Graded 
Common School Bd., supra; Lazenby 
aa ale County, 186 N. C. 548; 120 


[a] Applicability of statute.—A 
petition for a local tax election in 
a school district, created under 
county wide plan, authorized by 
Consol. St. Supp. (1924) § 5481, is 
sufficient when complying with sec- 
tion 5639, and is not required by sec- 
tion 5657 to be indorsed by the gov- 
erning boards of school districts, 
since the latter .section relates, not 
to school districts, but to special 
school taxing districts within sec- 
tion” 5655: Harrington v. Anson 
County, 189-N. Co 572, 127 S577. 


33. Jeffries v. Columbia Graded 
Common School Bd., 135 Ky. 488, 122 
SW 3 


13. 


Effect of irregularity generally see 
infra § 776. 


34. Houston v. Thomas, 
67, 146 SE 908. 


35. Houston v. Thomas, supra: 


; orter or call for election see infra 
757, 


36. Jeffries v. Columbia Graded 
Common School Bd., 135 Ky. 488, 122 
SW 813; Lazenby v. Iredell County, 
186 N, C. 548; 120 SE 214, 


[a] Tllustration.—That a petition 
for a school tax election stated that 
it should be null and void unless a 
schoolhouse petitioned for therein 
was built on or near a certain high- 


168 Ga. 


way, and higher grades added, did 
not defeat the commissioners’ au- 
thority to order the election, nor 


invalidate it, where the conditions 
prescribed by Consol. St. § 5526, as 
to signature of the petition by the 
requisite number of freeholders and 
indorsement thereof by the county 
board of education, were complied 
with and neither the location nor 
character of the school was men- 
tioned in the advertisement of the 
election, and there was no indication 
of fraud or any showing that any 
voter was deceived or misled, 
Lazenby v. Iredell County, 186 N. 
C. 548, 120 SE 214. 
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its sufficiency.?7 


a sufficient number of persons.*® 


quired by statute the petition need not be recorded 
im any particular place or manner.*°® 


Petition by board. In some jurisdictions, before 
the election can be called by the designated board or 
officer,** a request therefor must be submitted by 
Jurisdictional facts 
upon which the power to call the election depends 
must be set forth in the petition,*® the existence of 
which facts must be determined by. the board to 


the school board. or officers.*? 


37. Coleman v. Hmanuel County 
Bd. of Education, 131 Ga. 643, 63 
SE 41. 

38. Wilson v. Dunn, 143 Ga. 361, 


85 SE 198. 


39. Wilson v. Dunn, supra. 
40. Thomas v. Webster. Parish 
School Bd., 136 La. 499, 67 S 345 


(recorded in minutes of board’s pro- 
ceedings). 


41. Board or officers authorized 
to order or call election see infra § 
757 note 53. 


42. ~See statutory provisions. 


43. Alexander v. Board of Reve- 
nue, 219 Ala. 110, 121 S 390; Wall- 
Hay-Wall Lumber Co. v. Mathews, 
211 Ala. 426, 100 S 824; Gantt v. 
Covington County Comrs. Ct., 210 
Ala, 125, 97 S 129. 

{a] Particular facts.—The com- 


missioners’ court was without juris- 
diction to order a special district 
school tax election, where the peti- 
tion for the election did not allege 
that the county was “levying and 
collecting special county taxes for 
school purposes of not less than 3 
cents on each $100 worth of taxable 
property,” under Gen. Acts (1919) p 
607 art 12 § 1. Wall-Hay-Wall Lum- 
ber Co. v. Mathews, 211 Ala. 426, 
100 S 824. 


44. Alexander v. Board-of Reve- 
nue, 219 Ala. 110, 121 S 390; Wall- 
Hay-Wall Lumber Co. v. Mathews, 
Olt Ala, 426, 100,08 824% Gantt» v. 
Covington County Comrs. Ct., 
Alay L255, 97 St 129, 


fa] Failure of commissioners’ 
court to ascertain existence of ju- 
risdictional fact on which its pow- 
er to order special district school 
tax election depended was not cured 
by Acts (1923) p 396, so as to vali- 
date such _ order. Wall-Hay-Wall 
Lumber Co. v. Mathews, 211 Ala. 
426, 100 S 824. 


[b] Recital of determination in- 
sufficient.—A recital in an order by 
the county commissioners’ court 
calling a special district school tax 
election, that “upon first ascertain- 
ing that said petition did in all re- 
spects comply with the laws i. 
a motion was made and duly second- 
ed that said petition be granted,” 
is insufficient to show th’e existence 
and the ascertainment of the fact 
that the county was already levy- 
ing and collecting such a tax, as 
required by Act Sept. 26, 1919 (Gen. 
Acts [1919] p 607) art 12 § 1. Gantt 
vy. Covington County Comrs. Ct., 210 
Ala. 125, 97 S 129. 


45. Alexander v. Board of Reve- 
nue, 219 Ala. 110, 121 S 390. 


46. Alexander vy. Board of Reve- 


210 


The calling of the election in re- 
sponse to the petition determines prima facie that 
all the jurisdictional facts with regard to the peti- 
tion appeared,’* as that the petition was signed by 
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Where not re- 


2 


Supra, 


nue, Shanks v. Winkler, 210 
Ala. 101, 97 S 142. 

fa] MZllustrations.—(1) A request 
for an election addressed by the 
county board of education to the 
“board of revenue’ instead of the 
“court of revenue’ does not invali- 


date the election, where such court 
received and acted on the request in 
the manner required by law. Alex- 
ander v. Board of Revenue, 219 Ala. 
110, 121 S 390. (2) A petition filed 
by the board of education for a spe- 
cial school district tax election which 
designated the tax to be levied as 
for “school purposes,” instead of 
“public school purposes,’ and which 
was subject to the construction that 
it was the petition of the individ- 
ual members of the board, and not 
the petition of the board in its of- 
ficial capacity, is not so defective 
as to invalidate the result of the 
election ordered. Shanks vy. Winkler, 
210 Ala. 101, 97'S. 142. 


Effect of irregularity generally see 
infra § 776. : 


47. See statutory-provisions. 
48. Williams v. Glover, (Tex. Civ. 


A.) 259 SW 957 (exercise of such 

Une PON, cannot be discharged by 

anyone else); Dixon v. Hassell, (Tex. 

Civ. A.) 247 SW 291; Wilbern v. 

Cone, (Tex.. Civ. A.) 148 SW 818. 
49. Cross references: 

Order or eall: 


At district meetings generally see 
supra § 228. 


Of: 
Bond elections see supra § 709. 
Bt a en generally see Elections 
GO 


Petition or application 
site see supra § 756. 


50. Ray v. Swain, 148 Ga, 203, 96 


SE 209; Fordsville Graded School 
Dist. No. 96 v. McCarty, 68 SW 142, 


as prerequi- 


24 KyL 164; Williams _v. Glover, 
(Tex. Civ. A.) 259 SW 957. 
[a] What constitutes order.— 


When a county judge, acting under 
authority of L. (1921) ¢c 24, has de- 
termined that a petition for a spe- 
cial election to determine whether a 
tax to supplement the school fund 
of a district shall be levied is suffi- 
cient, and has directed that an elec- 
tion shall be held to determine such 
issue and has fixed the time and place 
for holding the same, he has “or- 
dered” an election within the mean- 
ing of the _ statute. Williams v. 
Glover, (Tex. Civ. A.) 259 SW 957. 


51. See cases infra this section. 
“52. Williams v. Glover, supra 
(county judge). 

5S.) Louisiana, welcome aC Ome 


[$§ 756-757 


whom the petition is addressed.4*” Substantial com- 
pliance with the statutory requirements for such 
petition, however, is sufficient,*® and mere irregular- 
ities therein do not invalidate the election.*® 


Determination of sufficiency. Where the determi- 
nation of the sufficiency of the petition is given by 
the statute to a designated board or officer** the de- 
termination of such board or officer is conclusive.** 


[§ 757] ce. Order or Call.*° 
on a school tax question ean be legally held a valid 
order calling such election is essential.°° 
der or call for the election must comply with stat- 
utory requirements’! and be made by the proper 


Before an election 


The or- 


officer®? or by the appropriate board®? at a proper 


Webster Parish School Bd., 157 La. 
1046, 103 S 318; Kuhn v. Yoakum, 
(Tex. Civ. A.) 257 SW 337; Stephens 
v. Dodds, (Tex. Civ. A.) 243 SW 710; 
Boesch v. Byrom, 37 Tex. Civ. A. 
35, 83 SW 18, ; 


[a] Particular boards.—The school 
board of a parish is the governing 
authority of districts created by it, 
and has authority under Acts (1920) 
No. 152 § 3, to call elections for sub- 
mission of propositions to taxpayers 
to authorize respective districts to 
levy taxes under Const. art 10 § 10. 


Louisiana, ete, R. Co. v. Webster 
Parish School Bd., 157 La. 1046, 103 
S 318. 

[b] Authority of city council.— 


The annexation of territory to a city 
for school purposes only, as author- 
ized by statute does not change the 
character of the district so enlarged 
from that of a city having control 
of the schools within its limits as 
provided...by, ,Const. art <TesSiwsyede 
one governed by a board of trustees, 
So as to deprive the city council of 
its authority, under article 2875, to 
order a school tax election. Kuhn 
ae RU. (Tex. Civ., A.) .257 SW 


[c] Order by court holding peti- 
tion invalid.—Under Rey. St. arts 
3063, 3077, 3081, authorizing the dis- 
trict court in certain contested elec- 
tion cases where it appears that it 
is impossible to ascertain the true 
result, or that electors were denied 
the privilege of voting, to order a 
new election, the court cannot or- 
der a new election to levy a tax 
where the first was void because the 
petition and order of the trustees 
calling it were illegal, since the pow- 
er to receive and pass upon a pe- 
tition for election and make an or- 
der therefor is vested alone in the 
board of trustees under Acts 37th 
Leg. (1921) c 24 §§ 22, 23 (Vernon 
Ann. oCiv. Sts, sSupplsh.€1922)e warts 
2860e, 2860f), and, when a power is 
expressly conferred by the constitu- 
tion and laws thereunder and mode 
of its exercise is prescribed, such 
mode is exclusive of all others. 
Stephens v. Dodds, (Tex. Civ. A.) 
243 SW 710. 


[a] Effect of lack of authority.— 
An order for an election to levy a 
tax for a school district which is 
void for want of power to make it 
is not valid for any purpose, even 
as a Shield protecting owners of prop- 
erty in the district from a valid or- 
der. lawfully entered. Stephens v. 
Dodds, (Tex. Civ. A.) 2438-SW 710. 


[e] Officer irregularly appointed. 
—(1) An election is not rendered 
invalid by the fact that school trus- 
tees whose election as such was ir- 
regular because residing in territory 
not then legally attached to the dis- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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and sufficient meeting thereof** at the time re- 


quired.®>> Where not required by 


order need not be signed officially®® or entered upon 
Where the filing of 
a petition by a specified number or proportion of the 
electors is a prerequisite to the calling of an elec- - 
tion,>* upon the filing of a properly executed and 
indorsed petition®® it becomes the mandatory duty 
of the board to which or officer to whom the petition 
is presented to call the election;®° and the same is 
true upon the determination by the board that ad- 
ditional taxes for school purposes will be needed to 


any particular record book.*? 


an amount requiring a submission 


trict participated_in calling the elec- 
tion. Boesch v. Byrom, 37 Tex. Civ. 
A. 35, 83 SW i8. (2) Effect of ir- 
regularities generally see infra § 776. 


54 Layson v. Nicholas County 
Bd. of Education, 235 Ky. 70, 29 SW 
(2a) 626; Pryor v. Claiborne Par- 
ish School Bd., 141 La. 801, 74 S 1002. 


[a] Sufficiency of minutes.—(1) 
The minutes of the meeting of the 
board of education at which the elec- 
tion was called is sufficient, although 
the recording of the minutes followed 
_ the election. Layson v. Nicholas 

County Bd. of Education, 235 Ky. 70, 
29 SW (2d) 626. (2) Sufficiency of 
minutes of school board meetings 
generally see supra § 211. 


{b] Notice of meeting.—(1) Where 
four of ten school directors were not 
notified of a special meeting, and only 
four of the six present voted for a res- 
olution calling a special election to 
levy a school tax, the proceedings 
were invalid, and the special election 
and tax were void, notwithstanding 
the board’s mandatory duty to call the 
election. Pryor v. Claiborne Parish 
School Bd., 141 La. 301, 74 S 1002. 
(2) Notice of school board meetings 
generally see supra § 210. 


55. Dobbs v. Hardin, 137 Ga. 191, 
73 SE 582; Fordsville Graded School 
Dist. No. 96 v. McCarty, 68 SW 142, 
24 KyL 164; Tate v. Erlanger School 
Dist. No. 32, 49 SW 337, 20 KyL 1370; 
Oklahoma County Bd. of Excise v. 
Oklahoma County School Dist. No. 27, 
Shy 558, 122 P 5380, AnnCas1913E 


[a] After filing of petition.—(1) 
Under St. § 4464 the order for the elec- 
tion must be made by the county court 
at the term following the filing of the 
petition. Fordsville Graded School 
Dist. No. 96 v. McCarty, 68 SW 147, 
24 KyL 164. (2) Such requirement is 
mandatory, so that an order made at 
the same term is void. Tate v. Er- 
langer School Dist. No. 32, 49 SW 
337,29 KyL 1370. (3) Under Civ. Code 
(1910) § 1535 the order for the elec- 
tion must be made not earlier than 
twenty days nor later than sixty days 
after the receipt of the petition by 
the ordinary. Dobbs v. Hardin, 137 
Ga. 191, 73 SE 582. 


[b] Under directory statute.—The 
board, having failed to call a special 
election on question of making an in- 
creasea levy on the date fixed by stat- 
ute, may be required to do so within 
a reasonable time thereafter. Okla- 
homa County School Dist. No. 27 v. 
Oklahoma County Bd. of Excise, 31 
Okl. 553, 122 P 520, AnnCas1913E 
369 (Sess. L. [1910] c 64 § 5). 


56. Williams v. Glover, (Tex. Civ. 
A.) 259 SW 957. 

57. Williams v. Glover, supra. 

[a] Effect of change in entry.— 


Where an entry by a county judge, 
upon the books of the commissioners’ 
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to the voters.®* 
the statute the 


tax voted.2? 


of the question 


court relating to a petition for an elec- 
tion for the purpose of levying a tax 
to supplement the school fund of a 
district constituted a valid order for 
the election, that the county clerk 
amplified such entry into a formal or- 
der and entered it on the minutes of 
the commissioners’ court did not ren- 
der it invalid, where neither the court 
nor the commissioners had anything 
to do with the amplified order or the 
entry of the same. Williams v. Glo- 
ver, (Tex. Civ. A.) 259 SW 957. 


58. See supra § 756. 

59. Sufficiency of petition see su- 
pra § 756. 

60. Yancey County Bd. of Educa- 


tion v. Yancey County, 189 N. C. 650, 
127 SE 692 (construing Consol. St. 
Suppl. (1924) §§ 5639, 5640). 


Order of election as determination 
of sufficiency of petition see supra § 
756 notes 38, 39 


61. Vogel v. Steelman, 53 Okl. 557, 
157 P 280 (under L: (1915) ¢ 192 § 2 
and Const. art 10 § 9). 


62. See statutory provisions; 
cases infra notes 63-69. 


63. Mitchell v. 


and 


Coryell County 

Comrs! Ct. -¢lex, Civ, As) 233, SW 
1007. 

[a] Sufficiency of description.—A 


description of the district in the or- 
der of a county judge ordering an 
election for a maintenance tax, as 
“common county line school district 
No. 106 of Coryell and Hamilton coun- 
ties, Texas,’ which was properly es- 
tablished in accordance with Acts 32d 
Leg. (1911) ¢c 100 § 50a, as amended 
by the Acts 385th Leg. (1917) c¢ 106 
(Vernon Ann, Civ. St. Suppl. [1918] 
art 2815a), by the board of school 
trustees of each county, giving the 
date of the order and the volume and 
page of the record thereof in the 
school district records for each coun- 
ty, was sufficient. Mitchell v. Cor- 
yell County Comrs.’ Ct., (Tex. Civ. A.) 
238 SW 1007. 


[b] Sufficiency of indication of ca- 
pacity in which election ordered.— 
Where a city may act in a dual ca- 
pacity aS a municipality and as an in- 
dependent school district, its acts in 
ordering an election when properly 
construed as acts of an independent 
school district and not as a munici- 
pality will be assumed to have been 
so understood by the voters. Mis- 
souri, ete., R. Co. v. Whitesboro, (Civ. 
A.) 275 SW 729 [rev on other grounds 
(Commn. A.) 287 SW 904]. 


64. Freeman v. Callayvay, 165 Ga. 
498, 141 SE 312. 


Time for election see infra § 766. 


65. Freeman y. Callaway, 165 Ga. 
498, 141 SE 312. 


Place of election see infra § 767. 


66. Seaboard Air Line R. Co. v. 
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All matters required by the appli- 


cable statutes should be set out in the order or call,°” 
as, for example, the district involved,®*? the time 
when** and the place where®® the election will be 
held, the amount or rate of the tax proposed to be 
levied,*® the period for which the tax is to be 
levied,®? and jurisdictional facts showing authority 
for the calling of the election,** a failure to set forth 
requisite matters being fatal to the election and the 
Where the statute fixes the maximum 
tax that may be levied after a vote of the electors 
the order of the election need not contain a state- 
ment of such rate.*° A substantial compliance with 


Dorchester Cons. School Dist., 39 Ga. 
A. 185, 146 SE 510; Stapleton v. Mar- 
tin, 164 Ga. 336, 138 SE 767 (Acts 
[1922] p 153 § 2 requiring tax levy 
for school to be specified in election 
call is not expressly or impliedly re- 
pealed by empowering school district 
trustees to fix tax rate [Act (1925) 
pp 87, 88]); Parks v. West, (Tex. Civ. 
A.) 108 SW 466 [rev on other grounds 
102 Tex..11, 111 SW 726, 113 SW 529]; 
Lowrance v. Schwab, 46 Tex. Civ. A. 
67, 101 SW 840. a 


[a] Validity of statutes.—(1) Acts 
(1922) p 153 § 2 requiring the amount 
of the proposed school tax levy to be 
specified in the election call is not 
unconstitutional as containing differ- 
ent matter from that expressed in the 
title (Stapleton v. Martin, 164 Ga. 336, 
138 SE 767), (2) nor is it invalid be- 
cause it required the specification of 
the tax, where the constitutional pro- 
vision claimed violated merely fixes 
the maximum that may be voted but 
no pangs (Stapleton v. Martin, su- 
pra). 


[b] Effect of subsequent statute.— 
An act requiring a call for an election 
to specify additional school tax to be 
voted on did not invalidate an elec- 
tion under a prior act not requiring 
such specification. Seaboard Air Line 
R. Co. v. Dorchester Cons. School 
Dist., »39: Ga. vA 9185, 146 SH 5ko 
(school tax will not be presumed in- 
valid because not specified in election 
not shown to have occurred before act 
requiring specification). 


[ec] ‘Necessity for exact rate.—(1) 
Under Rev. St. (1895) art 3996, the 
order must state the exact rate of the 
tax proposed to be levied, and an elec- 
tion held under an order that the tax 
should not exceed twenty-five cents 
on the one hundred dollars’ valuation’ 
is void. Parks v. West, (Tex. Civ. 
A.) 108 SW 466 [rev on other grounds 
102 Tex. 11,711 SW,726,,.113 Sw 529.4. 
(2) Since an order for an election 
which takes from the voters the dis- 
cretion as to the amount to be voted 
renders an election thereunder void. 
Lowrance v. Schwab, 46 Tex. Civ. A. : 
67, 101 SW 840. 


67. Capps v. Winn Parish School, 
138 La, 348, 70 S 322. 


68. Houston v. Thomas, 168 Ga. 67, 
146 SE 908 (order sufficient). 


69. Stapleton v. Martin, 164 Ga. 
336, 188 SE 767; Capps v. Winn Par- 
ish School, 138 La. 348, 70 S 322. 


[a] Failure to specify amount of 
tax voids the election. Stapleton v. 
Martin, 164 Ga. 336, 188 SE 767. 


{b] Failure to specify period of 
tax renders the _ election invalid. 
Capps v. Winn Parish School, 128 
La. 348, 70 S 322. 


70. Itasca Independent School 
Dist. v. McElroy, 58 Tex. Civ. A. 642, 
124 SW 1011 [certified questions an- 
swered 103 Tex. 64, 128 SW 117]. 
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the statutory requisites, however, is sufficient,7+ so 
that mere clerical errors in the order or e¢all or 
resolution for an election do not affeet the validity 
of the election,’? and a mere variance between the 
form of the ballot as set forth in the call and that 
set forth in the statutory provision therefor is im- 
material;** nor does a failure of the order to state 
the purpose of the tax,** the period for which the 
tax is to run,*® or the place where the election is 
to be held,7® invalidate the election where no voter 
was misled or prevented from voting. 
or call is such as will reasonably accomplish the pur- 


pose of the law it is sufficient.7* 


[§ 758] dd. Notice of Hlection.** 
generally made in the statutes for the giving of no- 
tice to the electors of the district of a proposed tax 
such notice being 

necessary to the 


election.‘® The statutes requiring 
mandatory,®° the giving thereof is 


71. Morris v. Smith, 153 Ga. 438, 
112 SE 468; Williams v. Glover, (Tex. 
Civ. A.) 259 SW 957; Mecaskey v. 
Ratliff, (Tex. Civ. A.)- 159 SW 115. 


72. Alexander v. Board of Revenue, 
219 Ala. 110, 121° S *390. 


{a] Error in designation of board. 
—Proceedings for a special tax elec- 
tion are not void because the order 
designated the ‘‘court of revenue” as 
the “board of revenue.” Alexander v. 
Doane of Revenue, 219 Ala. 110, 121 
S 390. 


73. Morris v. Smith, 153 Ga. 438, 
112 SE 468. 


fa] Thus a school district election 
to vote a special tax was not illegal 
or void because the order calling it 
provided that the tickets should read, 
“for local taxation” and “against lo- 
eal taxation,’ instead of “for local 
taxation for public schools” and 
“against local taxation for public 
schools,” as provided by the statute. 
Morris v. Smith, 153 Ga. 438, 112 SH 
468. 


74. Mecaskey v. Ratliff, (Tex. Civ. 
Ay L59eSW 115. 


; 75. Travelstead v. Ray, 
706, 185 SW 91. 


76. Travelstead v. Ray, supra; 
Younts v. Union County, 151 N. C. 582, 
587, 66 SE 575; Mecaskey v. Ratliff, 
(Tex, ‘Civ. A.) 159 SW 116. 


“To annul such election would dis- 
appoint and disregard the will of a 
majority, to ascertain which is the 
object of all elections.” Younts v. 
Union County, supra. 


{a] Illustration.—The validity of 
a special election to determine wheth- 
er a special school tax should be lev- 
ied is not affected by the failure of 
the order thereof to specify the place 
of holding the election, where it was 
held at the schoolhouse in the district, 
the place for holding all general elec- 
tions, and where two previous special 
elections had been held, and, in fact, a 
majority of the qualified voters in 
the district voted in favor of the tax. 


169 Ky. 


Younts v. Union County, 151 N. C. 
582, 66 SE 575. 
77. Williams v. Glover, (Tex. Civ. 


A.) 259 SW 957. 


{a] Sufficiency of order or call.— 
Where, on presentation of a proper pe- 
tition calling for an election for the 
purpose of levying a tax to supple- 
ment the school fund of a district, a 
county judge, acting under authority 
of L. (1921) ec 24, made a written en- 
try on the books used by the commis- 
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thereby. 


If the order 


validity of the election.’ 
give the statutory notice will not of itself invalidate 
the election where it appears that the electors were 
in fact informed of the election and generally par- 
ticipated therein,®* particularly where it is not shown 
that any elector was deprived of his right to vote 


Form and sufficiency of notice. 
tion being a special election,®* the rules regulating 
the notice of special elections generally’® apply.*° 
Accordingly, the notice given should generally be 
in strict accordance with the statutes providing for 


[§§ 757-758 


However, mere failure to 


A school tax elee- 


the same,*? although a substantial compliance with 


Provision is 
sufficient.®§ 


sioners’ court in transacting the coun- 
ty business, stating that the petition 
had been considered and granted, and 
filing the time and place of holding 
such election, and appointing a pre- 
siding judge to hold the same, and the 
petition was then filed with the coun- 
ty clerk, stating the precise issue to be 
determined and the rate of tax to be 
voted upon, such action constituted a 
valid order or call for the election 
subsequently held, since every specific 
requirement of the statute was sub- 
stantially complied with in making 
such entry in the records of the com- 
missioners’ court, when construed 
with the filed petition. Williams v. 
Glover, (Tex. Civ. A.) 259 SW 957. 


Effect of irregularities generally 
see infra § 776. 
78. Notice of election: 


At district meetings generally See su- 
pra §§ 228-233. 


Of: 
Bond elections see supra §§ 710-713. 


en ey generally see Elections. §§ 
—85. 

79. See statutory provisions. 

80. Roberts v. Murphy, 144 Ga. 


177, 86 SE 545. 


81. Chicago, etc., R. Co. v. Kearney 
County School Dist. No. 57, 110 Nebr. 
459, 194 NW 479. 


82. Buckhouse vy. Lake, etc., Coun- 
ties Joint School Dist. No. 28, 85 
Mont. 141, 277 P 961. 


83. Buckhouse v. Lake, etc., Coun- 
ties Joint School Dist. No. 28, supra. 


84. Roberts v. Murphy, 144 Ga. 177, 
86 SE 545. 

85. See Elections § 82. 

86. Roberts v. Murphy, supra, 

87. Shanks y. Winkler, 210 Ala. 


101, 97 S 142; Roberts v. Murphy, 144 
Ga. 177, 86 SE 545; Naylor v. Fulton 
County Bd. of Education, 216 Ky. 761, 
288 SW 690. 


88. Layson v. Nicholas County Bd. 
of Education, 235 Ky. 70,29 SW (2a) 
626; Williams v. Glover, (Tex. Civ. 
IN FADE) Sie SIE 


89. Holland v. Davies, 36 Ark. 446; 
Layson vy. Nicholas County Bd. of Ed- 
ucation, 235 Ky. 70, 29 SW (2d) 626. 


Notice by two of three direc- 
Holland v. Davies, 36 
Meisner, 32 N. 


[a] 
tors is valid. 
Ark. 446; Meisner v. 
S. 320 (trustees). 


[b] Absence of signatures.—That 


such statutory provisions is sometimes considered 
The notice of the election should be 
given by the officers empowered to do so,®® should 
set forth such matters as are required by statute®® 


a newspaper notice of an election on 
a tax levy for a consolidated school 
district was signed in the name of the 
county board only, without the signa- 
tures of the chairman and secretary, 
did not invalidate the election. Lay- 


son v. Nicholas County Bd. of Educa- . 


tion, 235 Ky. 70, 29 SW (2d) 626 (pre- 
sumption that notice was given by 
authorized officers). 

90. Ark.—Rural-Dale Cons. School 
Dist. No. 64 v. Carden, 178 Ark. 257, 
10 SW (2d) 358. 


Ga.—Houston y. 
67, 146 SE 908. 


Ky.—Harney v. Nicholas County 
Bd. of Education, 235 Ky. 59, 29 SW 


Thomas, 168 Ga. 


(2d) 628; Naylor v. Fulton County 
Bd. of Education, 216 Ky. 766, 288 
SW 690. 


La.—Capps v. Winn Parish School, 
138 La. 348, 70 S 322; Davis v. Bien- 
ville Parish, 130 La. 786, 58 S 572. 


Nebr.—Chicago, ete, R. Co. v. 
Kearney County School Dist. No. 57, 
110 Nebr. 459, 194 NW 479. 


N. Y.—Lawson vy. Lincoln, 86 App. 
Div. 217, 88 NYS 667 [aff 178 N. -Y. 
636 mem, 71 NE 1133 mem]. 


Okl.—Prince v. St. Louis, 
Co., 110 OKI. 141, 227 P.106. 


Vt.—Sherwin v. Bugbee, 17 Vt. 337. 


[a] Posting of copy of order for 
election for school tax is sufficient if 
it contains all matters required to be 
stated in the notice, even though it 
does not state that the paper posted 
was the notice of election. Houston 
v. Thomas, 168 Ga. 67, 146 SE 908. 


[b] Description of district—An 
election notice is not defective for 
failure to describe the subdistrict’s 
boundary by metes and bounds where 
the boundary is capable of being as- 
certained. Harney v. Nicholas Coun- 
ty Bd. of Education, 235 Ky. 59, 29 
SW (2d) 628. 


[ec] Amount or rate of tax.—A no- 
tice of an election to levy a subdis- 
trict school tax, setting out the “rate” 
of the proposed tax is not compliance 
with the requirement to set out the 
“amount.” Naylor v. Fulton County 
Ae of Education, 216 Ky. 766, 288 SW 
690. 


ete. mkt. 


[dad] Polling places.—Capps Vv. 
Winn Parish School, 138 La. 348, 706 
S 322; Davis v. Bienville Parish, 130 
La. 786, 58 S 572. 


[e] Amount of increase in tax.—. 
Chicago, ete., R. Co. v. Kearney Coun- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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with great particularity,®! and should be published 
or posted in accordance with the requirements of 
the statute.°? A notice not complying with manda- 
tory provisions of the statutes with regard to the 
contents of the notice®* or of the mode and manner 
of publication or posting,®* renders the election in- 
valid. According to some authorities a notice which 
is not deceiving to anyone participating in the elec- 
tion is sufficient,®® so that where the notice gives 
adequate and accurate information concerning the 
time, place, and purpose of the election, mere irreg- 
ularities®® or typographical errors therein®* do not 
affect the validity of the election if they have not 
prevented any voter from participating in the elec- 
tion,®* or if no voter has been misled or deceived 
thereby to his disadvantage,°®® particularly where the 
statute providing for the notice is considered di- 
rectory rather than jurisdictional.t Likewise, it has 
been held that mere failure to give notice for the 
required number of days does not affect the validity 
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of the election if the election was nevertheless widely 
advertised and no one was deprived of the right to 
vote by the insufficient notice.? In stating the time 
for which the tax is to be levied it is sufficient if it 
conveys the idea without expressly so stating,* and 
any indefiniteness with regard to the place specified 
as the place of the election without a showing that 
any voter was thereby denied the privilege of vot- 
ing does not affect the validity of the election.* 
Matters not required by the statutes need not be set 
out in the notice,’ and where the statute fixes the 
maximum tax that may be levied after a vote of the 
electors the notice of the election need not contain a 
statement of such rate.® Likewise, where the fixing 
of the rate necessary to raise the amount of the tax 
voted is left to designated officers, the notice need 
not contain a statement of the rate,’ although in- 
eluding such a statement will not affect the validity 
of the election.* Where not required by the statute 


ty School Dist. No. 57, 110 Nebr. 459, 
194 NW 479. 


{f] Recommendation of board 
published with notice, if when taken 
together sets forth matters required 
by the statute, is sufficient. Lawson 
v. Lincoln, 86 App. Div. 217, 83 NYS 
667 [aff 178 N. Y. 686 mem, 71 NE 
1133 mem]. 


{g] Time of meeting.—Sherwin v. 
Bugbee, 17 Vt. 337. 


{h] Notice insufficient.— Under 
Comp. St. (1921) § 9707, requiring ex- 
cise board, on determining that ex- 
cess of school expenses over limita- 
tign prescribed by statute is reason- 
able, to give notice by publication of 
election to submit to electors the 
question of making increased levy, 
printed form of financial statement, 
and estimated needs containing print- 
ed form of ‘“‘Order of Excise Boards 
for Election,’ with blank spaces for 
insertion of assessed valuation, levy, 
excess levy, and day and date on 
which election should be held, was 
not compliance therewith, and an ex- 
cess levy voted at the election was 
void. » Prince: v.. St: Louis, ‘etc., R. 
Co., 110 Okl. 141, 237 P 106. 


91. Hill v. Lenoir County, 176 N. 
C. 572, 97 SE 498, 500. 


“In elections of this character great 
particularity should be'required in the 
notice in order that the voters may 
be fully informed of the question they 


are called upon to decide.’ Hill v. 
Lenoir County, supra. 
92. Shanks v. Winkler, 210 Ala. 


101, 97 S 142; Roberts v. Murphy, 144 
Ga. 177, 86 SE 545; Miller v. Duke 
School Dist. No. 1, 184_N. C. 197, 113 
SE 786; Cochran v. Kennan, (Tex. 
Civ. A.) 161 SW 67. 


[a] Use of small type in posted 
notices so as to make them inconspic- 
uous does not render the election 
invalid. Layson v. Nicholas County 
Bd. of Education, 235 Ky. 70, 29 SW 
(2d) 626 (mo statutory provision for 
Size of type). 


[b] Place of posting or publish- 
ing.—(1) Under a statute requiring 
notice of the election to be posted in 
three places within the district there 
is neither strict nor substantial com- 
pliance with such statute by the post- 
ing of two notices within the-district 
and one notice outside the district. 
Cochran v. Kennon, (Tex. Civ. A.) 161 
SW 67. (2) Posting at a place outside 
the district is no posting at all (Coch- 
ran v. Kennon, supra), (3) and a 


subsequent annexation of territory, 
including the place where it was post- 
ed, to such district, does not render 
the notice sufficient (Cochran vy. Ken- 
non, Supra). (4) Where there was no 
newspaper published in a district no- 
tice of the election is properly pub- 
lished in the county in which the dis- 
trict is located. Miller v. Duke School 
Dist. No. 1, 184 N. C. 197, 113 SE 786 
(authorized by L. (1920) ec 87, as 
amended by Pub. L. (1921) c 122). 


93. Naylor v. Fulton County Bd. of 
Education, 216 Ky. 761, 288 SW 690; 
Capps v. Winn Parish School, 138 La. 
348, 70 S 322; Davis v. Bienville Par- 
ish, 130 La. 786, 58 S 572; Prince v. 
Sts Wouiss etek, Con lV Oki eral. 
227 P 106. 


, 

[a] Amount of tax.—A provision 
of a statute requiring the amount of 
a subdistrict tax, proposed to be 
raised, to be set forth clearly in the 
election notice is mandatory, and an 
omission of such statement renders 
the election invalid. Naylor v. Fulton 
County Bd. of Education, 216 Ky. 766, 
288 SW 690. 


94. Shanks v. Winkler, 210 Ala. 
101, 97 S 142; Roberts v. Murphy, 144 
Ga. 177, 86 SE 545; Cochran v. Ken- 
non, (Tex. Civ. A.) 161 SW 67. 


[a] Notice published for less than 
statutory time.—Shanks y. Winkler, 
210 Ala. 101, 97 S 142. 


95. Jacobs v. Cauthorn, 293 Mo. 
154, 288 SW 4438. 


[a] Thus a notice of the annual 
meeting of the qualified voters of a 
consolidated school district specify- 
ing as one of the things to be con- 
sidered “to vote 60 cents in excess of 
40 cents tax” and “to vote 25 cents 
building and repair fund,” and ballots 
reading ‘to vote 25 cents building and 
repair fund’ and against such fund, 
are sufficient to comply with the law, 
in the absence of any showing that 
any one participating in the meeting 
was deceived by the notice or con- 
fused by the ballot. Jacobs vy. Cau- 
thorn, 293 Mo. 154, 238 SW 443. 


96. Rogers v. Cincinnati Bd. of Ed- 
ucation, 18 Oh, A. 493; Williams v. 
Glover, (Tex. Civ. A.) 259 SW 957. 


97. Flake v. Anson County, 192 N. 
C. 590; 185 SE 467. 


[a] Reference to wrong statute 
in a published notice of a tax elec- 
tion is a typographical error not in- 
validating the election. Flake v. An- 
son County, 192 N. C. 590, 1385 SE 467. 


98. Williams v. Glover, (Tex. Civ. 


A.) 259 SW 957. 


Effect of irregularities generally 
see infra § 776. 


99. Rogers v. Cincinnati 
Education, 18 Oh, A. 493. 


[a] Thus the publication of a no- 
tice that a vote would be taken au- 
thorizing a levy of one-half mill be- 
yond eighteen mills, the limitation 
under the law for all and school pur- 
poses, which notice was framed un- 
der the act of April 29, 1921 which 
permits electors to vote such a levy 
does not invalidate the election al- 
though the eighteen mills limitation 
had not been exhausted and would 
not be by the levy of the one-half 
mill, where the additional levy was 
voted for by a majority of the .elec- 
tors who were not misled by such no- 
tice. Rogers v. Cincinnati Bd. of Ed- 
ucation, 18 Oh. A. 493. s 


1. Rogers v. Cincinnati City Bd of 
Education, supra (Gen. Code § 5649- 
5a; Taft L. [109 Lb: p 307] § 2) sea 


2. Buckhouse v. Lake, etc., Coun- 
ties Joint School Dist. No. 282° 85 
Mont. 141, 277 P 961. 


3. Burns v. Kelley, 
298 SW 987. 


4. Rural-Dale Cons. School Dist. 
No. 64 v. Carden, 178 Ark. 257, 10 SW 
(2d)) 353. ‘ 


[a] Thus that the notices stated 
that a school election would be held 
at the Baptist church does not inval- 
idate the election where there were 
two Baptist churches, where the one 
intended was used for two years at 
other elections and no voter was de- 
nied the privilege of voting. Rural- 
Dale Cons. School Dist. No. 64 v. Car- 
den, 178 Ark. 257, 10 SW (2d) 353. 


5. McComb v. Dutton, 32 Del. 255, 
122 A 81; Layson v.. Nicholas County 
Bd. of Education, 235 Ky. 70, 29 SW 
(2d) 626. : 


fa] Amount of tax.—The notice of 
an election on a proposition for a tax 
levy in a consolidated school district 
need not state the amount of money to 
be raised, the statute requiring it not 
applying to consolidated districts. 
Layson v. Nicholas County Bd. of Ed- 
ucation, 235 Ky. 70, 29 SW (2d) 626. 


6. Itasca Independent School Dist. 
v. McPlroy, 58 Tex. Civ. A. 642, 124 
Sw 1011 [certified questions an- 
swered 103 Tex. 64, 123 SW 117]. 


7. McComb v. Dutton, 32 Del. 255, 
122 A 81. 


8 McComb y, Dutton, supra, 


Bd. of 


221 Ky. 385, 
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the notice need not be signed by any official. The 
contents of the notice of election as published or 
posted should conform to the order or call of the 
election?® and a material variance between them ren- 
ders the election invalid;!! yet, where the amount of 
the tax voted merely fixes the maximum amount of 
tax that may be levied but not the minimum,” that 
the notice fixes the amount at “not exceeding” a defi- 
nite amount while the order contains no such limit- 
ing words is immaterial.!* That the same document 
is used to give notice of two elections does not affect 
the validity of the tax election where it is in such 
form:as not to be misleading to voters,t* nor does 
the fact that the notice was published at the same 
time as the notice of registration where it does not 
appear that any voter was deprived of his vote or 
- that the result of the election was changed thereby.*® 
A notice setting forth a proper purpose for the pro- 
posed levy is not rendered invalid by the unneces- 
sary inclusion therein of an itemized statement of 
the manner in which the money is to be used the 
items of which are claimed to be for an improper 
purpose,'® particularly where the statement followed 
closely the official school budget provided for by stat- 
ute;!7 nor is such notice or the tax rendered invalid 
by the fact that the aggregate amount of the pro- 
posed. tax as shown by the itemized statement ex- 
ceeded the amount which the notice proper stated 
as the amount to be voted.1® 


Notice of meeting.t19 Where not required by the 


9. Mabry v. Fuller, 133 Ga. 831, 67 22. 
SE 91. . 479, 151 P Ti2 


10. ‘De Haven v. Hardinsburg Grad- 23. 
ed Common School Dist. No. 4, 164 
Ky. 511, 175 SW 994; Capps v. Winn 
Parish School, 138 La. 848, 70'S 322. see! infra § 879. 


11. Capps v. Winn Parish School, 24 
supra. = 


{a] Variation in amount of tax.— 
Capps v. Winn Parish School, 138 La. 
348, 70 S 322. 


12. See infra § 773 note 22. 


13. De Haven v. Hardinsburg 
Graded Common School Dist. No. 
164 Ky. 511, 175 SW 994. 26. 
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Landers v. Van Aukin, 77 Or. 


Sherwin v. Bugbee, 17 Vt. 3387. 


Supplying defects in record by pa- 
rol in action for erroneous taxation 


Registration of voters at: 

Bond elections see supra § 717. 

District meetings generally see supra 
4, 


ea generally see Elections §§ 


4 25. See statutory provisions. 


Pickett v. Russell, 42 Fla. 116, 
McCreary v. Lee, 45 Okl. 
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statute, the notice of an annual meeting of a school 
district need not state that the meeting is for the 
purpose of levying a tax,?° the failure of the clerk to 
give notice of such intention not rendering the tax 
voted void.?! A notice that a meeting will vote upon 
the contracting of a debt for the purpose of building 
a schoolhouse and the issuance of bonds for that pur- 
pose is sufficient to afford notice that the levy of a 
tax to pay such indebtedness will be one of the pur- 
poses of the meeting.?? 


Record of notice. In some jurisdictions it is re- 
quired that the notice or warning of the meeting be 
recorded.** 


[§ 759] ee. Registration of Voters.2* In some 
jurisdictions?® but not in others?® the statutes re- 
quire that there be a registration of the persons 
qualified to participate in a school tax election, the 
requirement for registration, however, in some ju- 
risdictions not applying to all classes of school dis- » 
tricts.27 That a statute providing for a tax election 
fails to provide a method for the determination of 
who are qualified to vote at an election held there- 
under does not make such statute inoperative.** The 
registration proceedings should be-in accord with 
applicable statutory provisions therefor,?® as, for 
example, on proper notice;*° but mere irregularities 
which have not prevented persons entitled to register 
from so doing do not affect the validity of the elec- 


tion under that chapter is held inter- 
vening two general elections, the fact 
that the county registration books 
were not opened for registration im- 
mediately prior to the special election 
will not avoid the election, when it 
is not ,denied that they were duly 
opened for the preceding general elec- 
tion, and it is not shown that there 
were persons not registered, but qual- 
ified to register therein, who were 
taxpayers upon real or personal prop- 
erty in the school district, or where 
it is not shown that the result of the 
election could or would have been dif- 
ferent if the county books had been 
opened for registration for the spe- 
cial election.’”” Pickett v. Russell, 42 


14, Elkins v. Union Parish School | 28,5, 764; 
Bd., 138 La. 207, 70'S 99. 


[a] Designation of polling places. 
—A school tax election notice, declar- 
ing that the polling places would be 
the schoolhouses of the respective 
districts is not insufficient although 
the same document gave notice of two 
elections where there is but one 
schoolhouse in each of the districts. 
Elkins v. Union Parish School Bd., 
138, La. 207, 70 S 99. 


15. Flake v. Anson County, 192 N 
GC. 590, 135 SE 467. 


16. McComb vy. Dutton, 32 Del. 255, 
122 A’81. 


17. McComb. v. Dutton, supra. 
18. McComb v. Dutton, supra. 


[a] Reason for rule.—The addi- 
tional amount set forth in the state- 
ment is surplusage and improperly in- 
cluded in the notice. McComb vy. Dut- 
ton, 32 Del. 255, 122 A 81. 


19. School district meetings gen- 
erally see supra §§ 228-233. 


20. Tilley v. Overton, 29 Okl. 292, 
116 P 945 (Comp. L. [1909] § 8051). 

21. Tilley v. Overton, 29 Okl. 292, 
116 P 945. 


201,.145 P 777. 


“It is not essential to the validity 
of an election held to determine the 
rate of millage to be levied and as- 
sessed for a school district that there 
shall have been a previous registration 
of the qualified electors of the dis- 
trict that pay a tax on real or person- 
al property, as neither the constitu- 
tion nor any statute requires such 
registration.” Pickett v. Russell, su- 
pra (Taylors (Cid? dis, op:). 


27. peers, v. Lee, 45 Okl. 201, 
ale Tes Somer dH 
[a] Apuiloaeiity of statute.—The 


law requiring registration of voters 
in cities of the first class does not ap- 
ply to school elections under Rey. L. 
(1910) § 7888. McCreary v. Lee, 45 
Okl, 201, 145 P 7%. 


28. Pickett v. Russell, 42 Fla. 116, 
28 S 764. 


[a] Construction of statute.—“‘The 
provisions in chapter 4336, Laws, ap- 
proved May 20, 1895, restricting the 
right to vote to those ‘registered and 
qualified voters’ who are taxpayers 
on real or personal property, refer to 
registration in the county registra- 
tion books; and, where a special elec- 


Fla. 116, 28 S 764. 


29. Houston vy. Thomas, 
67, 146 SE 908, 


[a] Statute applicable-—An elec- 
tion for school taxes is a “special 
election,’ requiring compliance with 
the provisions as to registration for 
special elections (Civ. Code [1910] § 
1535; Code of School L. § 124; Park 
Civ. Code Annot. § 61). Houston v. 
Thomas, 168 Ga. 67, 146 SE 908. 


[b] Extent of registration.—L. 
(1911) p 167 $2 *@Park Annot./Civs 
Code § 61), providing for special 
elections, contemplates registration 
throughout the county at large, but 
when considered in connection with 
Civ. Code (1910) § 1535 and Code of 
School L. § 124 (L. (1919) p 338, Park 
Civ. Code Annot. Suppl. (1922) § 1438 
(h), Michie Civ. Code (1926) § 1551 
es 133, providing for election for a 
school tax, provision for registration 
may be applied locally to the district 
in which the election is called. Hous- | 
ay v. Thomas, 168 Ga. 67, 146 SE 
9 


30. Miller v. Duke School Dist. 
Nosshe 182i Nic Cis1 970 113 “SB 73k 
Younts v. Union County, LS MIN SEC 
582, 66 SE 575. 


168 Ga. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tion. All persons qualified should be permitted 
to register.®2 


[§ 760] (c) Form of Submission**—aa. Proposal 
and Ballots Generally. In submitting a tax proposi- 
tion to the voters due regard must be given to the 
constitutional and statutory provisions relating 
thereto.** On the other hand, where no specific form 
for the submission of the question is prescribed by 
the statute, the language used in the submission is 
unmaterial provided it substantially submits the 
question with such definiteness and certainty that 
the voters are not misled thereby,®® as in a form as 
to make understandable to the voters the question 
on which they are voting.*?® Where the statute pro- 
viding for the election contains several purposes for 
which the levy should be made,*? a proposition con- 
taining but one of such purposes is sufficient where 
it is the intention of the officers to obtain approval 
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the proposition submitted should conform to the 
resolution calling the election,®® that the ballot con- 
tains but one purpose of the tax proposition while 
the resolution set forth another does not invalidate 
the election where such additional proposition in the 
resolution is merely explanatory of the first.4° That 
the tax proposition is submitted at a different elec- 
tion than the one authorizing a bond issue to be 
paid for by the tax authorized, does not invalidate 
the election.4? 


Ballots.*2 The ballot used in submitting a tax 
question to the electors should be such as is pre- 
seribed by law,*® but, where the statute prescribing 
the form of the ballot is considered directory and 
not mandatory,** a substantial compliance with the 
statute prescribing the form of the ballot is suffi- 
cient,*> it sometimes being held that a ballot in a 
form which permits a voter to cast an intelligent 


of the voters for such purposes alone.?’ 


31. Morris. v. Newton Graded 
School Dist., 184 N. C. 634, 114 SE 
621; Miller v. Duke School Dist. No. 


1, 184 N. C. 197, 118 SE 786; Younts 
a ‘Union County, 151 N. C. 582, 66 SE 
575. 


{a] Irregularity in notice of reg- 
istration.—Morris v. Newton Graded 
School Dist., 184 N. C. 634, 114 SE 
621; Miller v. Duke School Dist. No. 
T, 184 Ne Cy. 197, 113 SE 786. 


{[b] ‘Time books kept open.—Al- 
though a statute requires the regis- 
trar to keep the registration books 
open each day (Sundays excepted) 
for. twenty days preceding the day 
for closing the registration, the va- 
lidity of a special election for levying 
a special school tax is not affected by 
the registrar’s absence from home 
where the registration was kept on 
some of the twenty days for registra- 
tion, where every voter was given a 
fair and ample opportunity to regis- 
ter. Younts v. Union County, 151 N. 
C. 582, 66 SE 575. 


. Effect of irregularities generally 
see infra § 776. 


32. Houston v. Thomas, 
67, 146 SE 908. 


Persons entitled to vote see infra § 
763. 


33. Bond elections see supra § 714. 


34. Peo. v. New York Cent., etc., 
R. Co., 334 Ill. 438, 166 NE 94; Ham- 
mond v. McRae, 182 N. C. 747, 110 
SE 102; Ft. Worth v. Davis, 57 Tex. 
225; Kuhn v. Yoakum, (Tex. Civ. A.) 
257 SW 337. 


[a] Poll and property tax.—Al- 
though Priv. L. (1920) c 79 provides 
that officers of the Laurinburg grad- 
ed school district, in submitting the 
question of issuance of bonds, also 
submit the question of a property tax 
and poll tax, such officers properly 
submitted only the question of a 
property tax, in view of amendment 
Const. (1920) art 5 § 1, eliminating 
the requirement as to the proportion 
between the poll and property tax, 
Hammond y. McRae, 182 N. C. 747, 
110 SE 102. 


[b] Bate of tax.—(1) Rev. St. art 
2876 (Acts [1905] ec 124 § 141), as 
amended by Acts (1917) c 169 (Ver- 
non Civ. St. Annot. Suppl. [1918] art 
2876), providing that the proposition 
submitted at a school tax election 
“may” be for such a rate of ad va- 
lorem tax not exceeding such per cent 
as may be voted at such election, does 
not interdict submission of a specific 
rate, but permits submission of such 
a rate, not exceeding the constitu- 
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Although 


tional limit, as it deemed necessary. 
Kuhn v. Yoakum, (Tex. Civ. A.) 257 
SW 337. (2) While a statute, author- 
izing submission of the ‘question 
“shall such an amount be-raised by 
taxation, not to exceed one-half of 
one per cent, in addition to the pro 
rata of the school fund received from 
the state, as may be necessary to,” 
conduct the schools for ten months in 
the year, is in effect, the submission 
of a proposition to levy a tax of a 
specific rate is improper. Ft. Worth 
v. Davis, 57 Tex. 225, 226. (3) Under 
School L. § 189 (Smith-Hurd Rev. St. 
[1927] c 122 § 212), authorizing. cer- 
tain taxes for educational and build- 
ing purposes and authorizing a fur- 
ther tax for such purposes on assent 
of the voters by districts maintaining 
a high school, the proposition sub- 
mitted need not state merely the rate 
of the tax to be levied for high school 
purposes but should properly state 
the maximum tax to be levied. Peo. 
v. New York Cent., etc., R. Co., 334 
Ill. 438, 166 NE 94. Exceptions to 


general limitation on rate or amount* 


of tax see supra § 785. 


[c] Purpose of tax.—Under a stat- 
ute authorizing additional taxes on 
assent of the voters for educational 
and building purposes in school dis- 
tricts maintaining high schools, the 
proposition submitted need not state 
that the additional taxes are for high 
school purposes only, since the pur- 
pose of the statute is to permit ad- 
ditional taxes in such districts for 
educational and building purposes 
and not merely high school purposes. 
Peo. v. New York Cent., ete.,’R. Co., 
334 Ill. 438, 166 NE 94. Purpose of 
taxes generally see supra §§ 778-783. 


{d] Period of tax.—In view of 
Rev. St. art 2876 (Acts [1905] c 124 § 
141), as amended by Acts (1917) c 
169 (Vernon Civ. St. Annot. Suppl. 
[1918] art 2876), expressly authoriz- 
ing an annual levy of school taxes, 
an election submitting a special tax 
to be assessed for one year only is 
not void. Kuhn v. Yoakum, (Tex, Civ. 
A.) 257 SW 337. 


35. Beeman v. Mays, (Tex. Civ. A.) 
163 SW 358. 


86. See case infra this note, 


fa] Illustration.—That an election 
was held to determine whether the 
fifty per cent. on the one hundred dol- 
lars valuation maintenance tax for 
schools theretofore voted should be 
continued or discontinued instead of 
a proposition to vote for or against 
the levy of such a tax does not make 
the election insufficient as authority 
for the levy and assessment of a tax, 


the statute not prescribing the form 
in which the proposal should be sub- 
mitted. Moerschell v. Eagle Lake, 
(Tex. Civ. A.) 2386 SW 996. 


37. Purpose of tax see supra §§ 
778-783. m : 


38. Gibson v. Anderson, 
664, 185 SW 497. 


[a] Thus a proposition whether a 
tax in a consolidated subdivision of 
an educational division should be lev- 
ied to provide for the building of a 
Schoolhouse in a village is sufficient 
compliance with St. § 4399 subs 8, 
authorizing the county board of edu- 
cation to submit a proposition of a 
tax sufficient to provide for the con- 
solidation of schools and for the 
transportation of pupils. Gibson v. 
Anderson, 170 Ky. 664, 186 SW 497. 


39. Peck v. Catahoula Parish Bd. 
of Directors of Public Schools, 137 
La. 334, 68 S 629. See also State v. 
Browning, 28 N. J. L. 556 (resolutions 
adopted at meeting). 


40. Peck v. Board of Directors of 
Catahoula Parish Public Schools, 137 
La. 334, 68 S 629. 


[a] Illustration.—The resolution 
provided for an election on a tax to 
be levied ‘‘for the purpose of giving 
additional aid to the public schools of 
the district, or to erect, equip, and 
repair public school buildings in said 
district,’ while the ballot read that 
the tax was voted “for the purpose 
of giving additional aid to the public 
schools of the district.” Peck v. 


170 Ky. 


Board of Directors of Catahoula Par- . 


Dosey Schools, 187 La. 334, 68 


41. Chambers v. Cook, (Tex. Civ. 
A.) 1832 SW 865. 


42. At elections generally see Elec- 
tions §§ 160-200. 


43. Davis. v. Bienville Parish, 130 
La, 186, 58 S572: 


44. Morris v. Smith, 153 Ga. 438, 
112 SE 468; Riddle v. Cumberland 
County, 180 N. C. 321, 104 SE 662. 


[a] Tlustration.—The requirement 
of a statute that the ballot shall state. 
the question as for or against the 
special tax is peeibapnd rather than 
mandatory. Riddle 'v. Cumberland 
County, 180 N. o 321, 104 SE 662. 


45. Morris v. Smith, 153 Ga. 438, 
112 SE 468; Beeman vy. Mays, (Tex. 
Civ. A.) 1638: SW 358. 


{a] Mere variance is immaterial. 
Morris v. Smith, 153 Ga. 438, 112 SE 
468; Beeman y, Mays, (Tex. Civ. A.) 
163 SW 358, 
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vote on the proposition submitted is sufficient,*® as 
for example, one which confuses no one participat- 
ing in the election.47 And so an election in which 
the ballot contained the proposition for or against 
the consolidation of a district is valid as an author- 
ization of the levy of a tax where the order for the 
election and the nature thereof shows clearly that a 
tax question was being submitted.*® Matters not 
required by the statute need not be set out in the 
ballot,4® and, where no applicable statutory provi- 
sion so requires, the ballot used in a special school 
tax election need not be indorsed or signed by the 
presiding election officer.°° 


Motion for adoption of resolution. Where the 
notice of a meeting sets forth the several purposes 
of a proposed tax and the rates to be voted on for 
each of such purposes, a motion at the meeting for 
a vote on the tax, which refers to the aggregate of 
the rates for all purposes, is sufficiently responsive 
to the notice,®! and sufficiently indicates the object 
of the vote.°? 


Propounding question at meeting. That the pre- 
cise question was not propounded to some of the 
voters will not invalidate an election where the vot- 
ers fully understood the question and freely and 
fully voted thereon.°? 


[$8 761] bb. One or More Propositions or Hlec- 
tions.°* Jn accordance with the rule regulating the 
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submission of propositions at elections generally,”® 
two or more questions cannot be submitted at a 
school tax election as a single proposition so that 
one expression of the voter answers both or all ques- 
tions,?® and a statute permitting such to be done 
is contrary to public policy.®* But a proposition to 
levy a tax for more than one purpose is not nec- 
essarily such a dual one as would invalidate the elec- 
tion,’* as for example, a proposition to levy a tax 
part of which is to be for maintenance of a school 
and the balance for the creation of a sinking fund.°® 
Likewise, a proposition to levy a tax for the pur- 
pose of acquiring a school site and paying the in- 
terest on bonds to be issued for the construction of 
a building is a single proposition that may be voted 
on as a whole.®® That only one ballot is used in 
submitting the tax preposition as well as other 
propositions does not invalidate the election where 
the order of election indicates that it was not in- 
tended that the voters consider such questions and 
in fact they were not considered.°t Where an elec- 
tion on a school tax question is combined with one 
for the election of school trustees, the former is not 
ipso facto rendered invalid by an irregularity af- 
fecting the validity of the latter.®? 


[§ 762] cc. Matters To Be Decided by Vote or 
Election. Except where the statutes give to the 
school officers the power to determine the rate of 
the tax to be levied,*®® the vote or resolution passed 


tax to supplement the county school 


46. Jacobs v. Cauthorn, 293 Mo. 
154,288 SW 443. 
47. Pickett v. Russell, 42 Fla. 116, 


28 S 764; Jacobs v. Cauthorn, 293 Mo. 
154, 238 SW 443; Beeman v. Mays, 
(Tex: Giv. A.) 163 SW 358. 


[a]. Thus ballots printed “for 
school tax” and “against school tax,” 
although not in conformity with a 
statute prescribing the form to be 
“for increase of school tax” and 
“against increase of school tax,” were 
not so misleading as to invalidate the 
election. Beeman v. Mays, (Tex. Civ. 
A.) 163 SW 358, 


{b] Specifying rate but leaving 
blank for other rate.—‘“‘An election 
held under the provisions of chapter 
4336, Laws, approved May 20, 1895, 
to determine the millage to be as- 
sessed and collected for a school dis- 
trict, will not be declared void be- 
cause a specified rate of millage was 
printed on the official ballots, when 
it appears that blank spaces or lines 
were left thereon for expressing a 
different rate. by individual voters, 
that voters were not prohibited from 
changing the printed rate to any oth- 
er rate desired, and that facilities for 
marking and writing on ballots by 
voters were provided at each polling 
place, and where it is not shown that 
any voter desired, or was denied the 
right, to vote for a rate other than 
that printed, and that the result of 
the: election would have been differ- 
ent if such particular rate had not 
been printed on the official ballots. 
Pickett v. Russell, 42 Fla. 116, 28 S 
764. 


48. Riddle v. Cumberland County, 
180 N. C. 321, 104 SE 662. 


[a] TIllustration.—A ballot stating 
the question as for or against a con- 
solidated district does not invalidate 
the election, where the formation of 
a consolidated district involved the 
levy of the special tax, and where the 
petition and notice for the election 


the adoption of the tax, and the ma- 
jority of the electors testified that 
they so understood it. Riddle v. Cum- 
pend County, 180 N. C, 321, 104 SE 
662. 


49. Thomas v. Webster 
School, 136 La. 499, 67 S 345. 


[a] Thus the ballots used at a 
special tax election need not state the 
location of the proposed school, it 
being sufficient that they comply with 
Act (1910) No. 256 § 8. Thomas v. 
Webster Parish School, 136 La. 499, 
67 S 345. 


50. Hillert v. Schweppe, (Tex. Civ. 
A.) 234 SW 152; Clark v. Willrich, 
(Tex. Civ. A.) 146 SW 947, 


[a] Under particular statutes.— 
In a Special election under Rev. St. 
arts 2827-2836, as to the levy of a tax, 
it is not necessary that the presiding 
officer indorse or write his name on 
the ballots, Gen. Election’L. arts 3001, 
3011, although mandatory, not being 
applicablé to such an election, the law 
as to which contains no provision 
such as that of art 5720, requiring 
officers. holding local option elections 
to conform to the general election 
laws. Hillert v. Schweppe, (Tex. Civ. 
A.) 284 SW 152. 


51. Vaughn v. Tillamook County 
Sehool Dist. No. 31, 27 Or: 67, 39 P 
393. 


Parish 


52. Vaughn v. Tillamook County 
School Dist. No. 31, supra. 
53. Travelstead v. Ray, 169 Ky. 


706, 185 SW 91. ' 
54. Bond elections see supra § 715. 
55. See Elections § 178. 


56. Hill v. Lenoir County, 176 N. C. 
572, 97 SE 498. 


[a] Validity of statute.—Pub. L. 
(1911) e¢ 71, construed so as to re- 
quire two ballots, one for the sub- 
mission of the question of a special 


fund, and one for the submission of 
the question of a special tax to sup- 
plement the township school fund, 
and as thus construed, is not in vio- 
lation of Const. art 7 § 7, requiring 
authorization of tax by a majority 
vote of the electors. Hill v. Lenoir 
County, 276 Ny C. 572) 977 Shr4983 


57. Hill v. Lenoir County, supra. 


58. Hoagland v. Henry County Bad. 
Oe eo 230 Ky. 75, 18 SW (2d) 


59. Hoagland v. Henry County Ba. 
of Education, supra. 


60. McWilliams vy. Iberville Parish, 
128 La. 422, 54 S 928. 


[a] Reason for rule.—‘‘While it is 
true as an abstract proposition that 
the tax may have been authorized 
without a bond issue, such a tax with- 
out a bond issue would have defeated 
the purpose of the taxpayers to pro- 
vide funds for the immediate con- 
struction of a high school building. 
The evidence shows that no one vot- 
ing or offering to vote at the elec- 
tion expressed the wish to vote for 
the levy or bonds, or vice versa; but 
all voted for or against the proposi- 
tion as a whole as printed on the bal- 
lots. There is not a [tittle] of evi- 
dence to indicate that any elector was 
prejudiced in his right to vote for or 
against the tax or the issue of bonds 
by the form of the ballot. The votes 
pro and con showed that the voters 
considered that there was but one 
proposition submitted at the election.” 
McWilliams v. Iberville Parish, 128 
La. 422, 54 S 928, 929. 


61. Lazenby v. Iredell County, 186 
N. C. 548, 120 SE 214. 


62. Wilson v. Dunn, 143 Ga. 361, 85 
SE 198. 
63. See statutory provisions; and 


case infra this note. 
[a] Under particular statutes.— 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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at such an election should usually state with cer- 
tainty the amount or rate,** and the purpose of the 
tax, as being for authorized school purposes.®* It 
has been held that it is not essential to the validity 
of the vote that the particular object for which the 
tax is laid should be specified;®® but on the other 
_hand it has been held that the vote should designate 
particularly the purposes for which the tax is im- 
posed,®7 and that it is not sufficient to state that 
it is “for incidentals,”®* or for school purposes gen- 
The tax voted, however, is not invalid be- 
cause no time was fixed by the vote during which the 
tax might be levied and collected,”° since a tax legal- 
ly imposed is payable on demand or within a rea- 


erally.®°® 


sonable time.‘ 


Under Acts (1909) ec 12 § 154, provid- 
ing for a levy by the trustees of an 
independent school district of an an- 
nual tax to not exceed fifty cents on 
the one hundred dollars valuation of 
taxable property for maintenance of 
schools, a tax not to exceed twenty- 
five cents:on the one hundred dollars 
valuation for the purchase of. sites 
for school buildings, if a majority of 
the taxpaying voters of the district 
vote in favor of such tax, the specific 
rate of tax need not be determined 
at the election, since the purpose of 
the election is to determine whether 
a district tax shall be levied for main- 
taining such schools, and the pay- 
ment of the bonds proposed to be is- 
sued for that purpose, not to exceed 
the constitutional and statutory lim- 
it. Itasca Independent School Dist. 
v. McElroy, 58 Tex. Civ. A. 642, 124 
SW 1011 [certified questions an- 
swered 103 Tex. 64, 123 SW 117]. 


64. State v. Clark, 52 N. J. L. 291, 
19 A 462; Myer v. Crispell, 28 Barb. 
(N. Y.) 54; Ackerman v. Vail, 4 Den. 
(N. Y.) 297; Trumbtll v. White, 5 
Hill (N. Y.) 46 (holding that the reso- 
lutions of a school district meeting 
must specify some definite amount, 
and not leave it to be determined by 
the trustees at their discretion); Rob- 
inson v. Dodge, 18 Johns. (N. Y.) 351; 
Adams v. Sleeper, 64 Vt. 544, 24 A 990; 
Adams’ y¥<iiyde 27 Vt. 2215 Brown v.- 
Hoadley, 12 Vt. 472. 


{a] Sufficiency of statement.—(1) 
A vote “to have 24 weeks of school” 
and “to raise money to support the 
school and pay the indebtedness of 
the district” clearly warrants the as- 
sessment of a tax, it not being neces- 
sary that the vote shall show the rate 
per cent thereof. Adams v. Sleeper, 
64 Vt. 544, 24 A 990. (2) A vote by 
a school district that a tax be raised 
to pay the expenses of the repairs of 
their schools is sufficient. Adams y. 
Hyde, 27 Vt. 221. 


[b] Resolution to raise single sum 
for building and furnishing a school- 
house is not bad for uncertainty, be- 
cause the amount to be used for 
building and the amount for fur- 
nishing are not separately stated. 
Statesv. Clark, 52)N. J.)E 291, 19) A 
462. 


65. Canton West School Dist. v. 
Merrills, 12 Conn. 437; Stanton v. 
ae eune City Bd. of Education, 68 
ING he 496) 53 A 236 faft 70 N. d. Le 
336, am A 1133]; Chamberlain v. Cran- 
bury Tp. Bd. of Education, 57 N. J. 
L. 605, 31 A. 1033; Kaighn v. Brown- 
ing, 28 N. J. L. 556; Hance v. Sickles, 
24 N. J. L. 125; State v. Middletown, 
24 N. J. L. 124; Meisner v. Meisner, 
32 N: S., 320: 


{a] Statement that purposes of 
tax are to meet current expenses and 
running expenses is sufficiently defi- 
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not entitled to vote.7® 
entitled to participate in such election. are those 
things which must exist to make them voters,*® such 
qualifications being generally set out in the con- 
stitutions and statutes.** 
add to the qualifications set forth in the constitution 
so as to disqualify persons otherwise qualified are 
unconstitutional.’® Where the voter is required to be 
an owner of taxable property,’® one, and only one, 
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[§ 763] (d) Persons Entitled To Vote.7? A 
school tax proposition must be submitted to all the 
qualified voters of the school district,’? all qualified 
persons being entitled to participate in the elec- 
On the other hand, those not qualified are 


The qualifications of persons 


Statutes, however, which 


who is actually such at the time he offers to vote 


nite. Stanton v. Neptune City Bd. of 
Education, 68 N. J. L. 496, 53 A 236 
LeRTE STOP IM, Masdbis Siotie Gyr oAN atsieiey |, 


[b] Vote to appropriate money for 
school purposes includes the power 
to raise the same by a special as- 
sessment, on the property of the 
school district. Chamberlain v. Cran- 
bury. Tp.) Bd. of Hducation, 57 N. J: 
L. 605, 31 A 1033. 


[c] Vote to raise “all the law al- 
lows” for schools is deficient in pre- 
cision, but it may be made certain, 
and will not therefore render an as- 
sessment thereunder void. Hance v. 
Sickels, 24 N. J. L. eel ee v. Mid- 
dletown, 24 N. J. L. 4, 


[d] Vote which fails to show the 
purpose for which the tax is voted 
does not authorize the district trus- 
tees to make a certificate to the as- 
eeneels Kaighn v. Browning, 28 N. J. 


66. Canton West School Dist. v. 
Merrills, 12 Conn. 437; State v. Wol- 
from, 25 Wis. 468 (holding that the 
designation that such tax when voted 
is “for incidental purposes” is suffi- 
ciently specific). 


67. State v. Cole, 51 N. J. L. 277, 


18 A 52; Banghart v. Sullivan, 36 N. 
J.-L. 89; State v. Greenleaf, 34 N. 
J. L. 441; State v. Garrabrant, 32 N. 
J. L. 444; Kaighn v. Browning, 28 N. 


J. L. 556 (holding that resolutions 
adopted at a school district meeting 
lawfully convened should show on 
their face for which of the objects 
named in the notice of election the 
taxes are voted). 


68. State v. Cole, 51 N. J. L. 277, 
18-A 52. 

69. State v.. Garrabrant, 32 N. J. 
L. 444. 


70. Bartlett v. Kinsley, 15 Conn. 
327; Gibson v. Anderson, 170 Ky. 664, 
186 SW 497. 


pede Bartlett v. Kinsley, 15 Conn. 
Bay 

72. Cross references: 
Persons entitled to vote at: 

Bond elections see supra § 716. 

District meetings generally see su- 
pra § 234. 

Municipal bond elections see Mu- 
nicipal Corporations § 4179 notes 
66-74. 

Qualifications of voters at elections 

generally see Blections §§ 24-52. 


73. Houston v. Thomas, 168 Ga. 
67, 146 SE 908; Arbuckle v. McKin- 
ney, 97 SW 408, 30 KyL 55. 


74. Arbuckle v. McKinney, supra. 


75. Peck v. Board of Directors of 
Catahoula Parish Public Schools, 137 
La. 334, 68 S 629. And see cases in- 


fra this section. 


‘fa] In Nova Scotia some early 
cases have held that women are not 
qualified to vote at school tax elec- 


tions. McGregor v. Patterson, 5 “ 
Se oak PING Ve Shaws LING os Dec 
oO . 


76. McComb v. Robelen, 13 Del. Ch. 
157, LLGRAS T4504 


“When we speak of the qualifica- 
tions of a voter, we mean to refer to 
those things which must exist as go0- 
ing to make of him a voter, as con- 
ferring on him the absolute right to 
be placed among the class of persons 
which the law creates and calls vot- 
ers.”” McComb y. Robelen, supra. 


77. See constitutional and statu- 
tory provisions. 


[a] Any spinster or widow resid- 
ing in a district who is a taxpayer, or 
a widow who has children within 
school age, is a qualified voter at an 
election concerning district taxation, 
under St. (1903) § 4458. Arbuckle v. 
McKinney, 97 SW 408, 30 KyL 55. 


78. West v. Platte County School 
Dist. No. 9, 37 Wyo. 36, 258 P 583. 


[a] Payment of taxes.—L. (1925) 
ec 35, requiring evidence of the pay- 
ment of a realty tax as an additional 
qualification for voting on questions 
of school tax appropriations is un- 
constitutional as disqualifying per- 
sons otherwise qualified under Const. 
art 16 § 4,.art 6.§ 2. West:v.. Platte 
County School Dist. No. 9, 37 Wyo. 
36, 258 P 583. 


Statute adding to qualifications re- 
quired of electors generally see Elec- 
tions § 21. 


79. See constitutional and statu- 
tory provisions. 


[a] Value of property voted.—(1) 
Under Const. art 232 the right to vote, 
is made to ‘depend upon the property 
owned by the voter. Regard v; Avo- 
yelles Police Jury, 117 La. 952, 42 S 
438. (2) Where land which could not 
be voted was included in a tract as- 
sessed as a whole, in arriving at the 
value of the land which could be 
voted it is proper to take the aver- 
age,value of the votable land ac- 
cording to acreage. Peck ‘v. Board 
of Directors of Catahoula Parish 
Public , Schools, 137 La. 334,- 68 S 
629. (8) Valuations of property are 
properly taken from the current as- 
sessment of the year that had be- 
come final, although the rolls had 
not been transcribed and filed by the 
assessor. Nlores’ v.28 De, Soto  Par= 
ish Police Jury, 116 La. 428, 40 S 785. 


[b] Partnership property.—Indi- 
vidual members of a commercial part- 
nership, one holding an interest of 
three quarters and the other one 
quarter, were entitled to vote at a spe- 
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comes within the qualification,®® and that a person is 
ostensibly a property owner because his name ap- 
pears on the assessment roll is not conelusive of his 
In some jurisdictions the payment 
of taxes is prescribed by constitution or statute as 
a qualification for voting*’? under some of which 
provisions actual payment of taxes is required*? 
while under others it is sufficient if the person seek- 


right to vote.*? 


cial tax, election, under Const. art 232, 
allowing a school tax exceeding the 
constitutional limitation upon submis- 
sion to the property taxpayers of the 
district, upon the firm’s assessment, 
by ‘dividing it and each partner vot- 
ing upon his pro rata interest in the 
firm. Smith v. Parish School Bd., 125 
Lia. 987, 52 S 122... 


[ce] One stating he owned no prop- 
erty.—An election officer properly re- 
fused to permit one to.vote at an elec- 
tion on the question of levying a 
school tax who stated that he did not 
own property in the district subject 
to taxation, even though the voter 
was mistaken as to his ownership of 
property. Clark v. Willrich, (Tex. 
Civ. A.) 146 SW 947. 


80. Peck v. Board of Directors of 
Catahoula Parish Public Schools, 137 
La. 334, 68 S 629; Smith v. Parish 
School Bd., 125 La. 987, 52 S 122; 
Flores v. De Soto Parish Police Jury, 
116 La. 428, 40 S 785; Clark v. Will- 
mien (lex. , Civ. A.) 146 SW "9475 
Hillsman v. Faison, 23 Tex. Civ. A. 
398, 57 SW 920. 


“The law contemplates that the 
voter shall be a property tax payer 
at the date of the election.” Flores 
v. De Soto Parish Police Jury, supra. 


fa] Community property.—(1) A 
surviving husband is qualified to vote 
Dut one half of the value of land ac- 
quired by the ‘deceased wife during 
marriage, such property being com- 
munity property, half of which 
passed to the heirs upon the death of 
the wife. Peck v. Catahoula Parish 
Public Schools, 137 La. 334, 68 S 629. 
(2) Community property see Husband 
and Wife §§ 1069-1404. (3) To en- 
title widows to vote at a special tax 
election held under Const. art 232, al- 
lowing a school tax exceeding the 
constitutional limitation upon sub- 
mission to the property taxpayers of 
the district, as owners of one-half of 
the property of the community be- 
tween themselves and their husbands, 
their rights as such must clearly ap- 
pear by judgment or order of court. 
Smith v. Parish Bd. of School Di- 
rectors, 125 La.’ 987, 52 S 122. 


{b] Usufructuary.—At an election 
to vote a special school tax, a sur- 
viving wife as the usufructuary of 
the community property was entitled 
to vote it, where it was assessed to 
her, she had been in possession for 
fourteen years, and it did not appear 
that the community owed any debts, 
since, while the title of the surviving 
widow to community property is re- 
siduary, it is none the less a vested 
title. Peck v. Catahoula Parish Pub- 
lic Schools, 137 La. 334, 68 S 629. 


{c] Necessity of presenting for 
assessment.—The fact that an elector 
had not assessed his property for 
taxes did not disqualify him as a vot- 
er at an election to determine wheth- 
er a tax should be levied for school 
purposes. Clark v. Willrich, (Tex. 
Civ. A.) 146 SW 947. 


[d] Absence of name from assess- 
ment roll does not necessarily dis- 
qualify a person from voting if he is 
actually the owner of taxable prop- 
erty within the district. Hillsman vy, 
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Faison, 23 Tex. Civ. A. 398, 57 SW 


920. 

81. Peck v. Catahoula Parish Pub- 
lic Schools, 137 La. 334; 68 S 629 
(under Const. art 281, and Act [1910] 
No. 256 §§ 4, 6); Smith v. Parish Bd. 
of Schools, 125 La. 987, 52 S 122. 


[a] Thus a widow assessed with 
property belonging to the estate of 
her deceased husband, to which her 
children were heirs, and in which she 


had no property interest, is not a 
property taxpayer entitled to vote 
Peck v. Catahoula Parish Public 


Schools, 137 La. 334, 68 S 629. 


[b] Property sold at time of elec- 
tion.—A person appearing as owner 
of property on the assessment rolls, 
but who had sold the property at the 
time an election was held under 
Const. art 232, allowing a school tax 
exceeding the constitutional limita- 
tion upon submission to the property 
taxpayers of the district, was not en- 
titled to vote thereat. Smith v. Par- 
ish Bd. of School Directors, 125 La. 
987, 52 S 122. 


82. See constitutional 
tory provisions. 


[a] Names of taxpayers taken 
from current assessment rolls that 
had become final is proper although 
the rolls had not been transcribed and 
filed. Flores v. De Soto Parish Police 
Jury, 116 La. 428, 40 S 785. 


[b] Taxpayer of district.—Miller 
v. Crawford Independent School Dist., 
26 Tex. Civ. A. 495, 68 SW 894. 


[ec] Property taxpayers.—(1) A 
statute providing for an election by 
the “taxpaying voters’ will be con- 
strued in harmony with Constitution 
as meaning the property tax paying 
voters. Yorktown Independent School 
Dist. v. Afflerbach, (Tex. Commn. A.) 
12 SW (2d) 130 [rev (Civ. A.) 1 SW 
(2d) 410] (Const. art 7 § 3; Sp. Laws 
1921, c 45). (2) The increase of the 
rate of school taxes, though submit- 
ted to qualified voters of city of over 
5,000, as an amendment to city char- 
ter, is not an “‘aamendment” to the 
charter within Home Rule Amend- 
ment of Const. art 11 § 5, but only an 
election to increase school tax rate, 
governed by’ Rev. St. art 2876, as 
amended by Act March 30, 1917 (Acts 
35th Leg. c 169 § 1; Vernon Civ. St. 
Annot. Suppl. [1918] art 2876), and 
should have been submitted to only 
the property taxpaying voters. Zane- 
Cetti v. Fort Worth, (Tex. Civ. A.) 
269 SW 130 [aff (Commn. A.) 278 SW 
183]. 

83. Gruner v. Claiborne Parish Po- 
lice “Jury, Vie La 561, 44° S295: 
Ingram v. Johnson, 172 N. C. 676, 90 
SE 805. 


[a] Time of payment.—Under 
Const. art 6 §§ 1, 4, requiring those 
desiring to vote to have paid, on or 
before the first of May of the year in 
which they proposed to vote, their 
poll taxes for the previous year, vot- 
ers have the option to wait until May 
first to pay such tax, but if seeking 
to vote at an election before that 
day the tax must be paid before they 
vote. Ingram y. Johnson, 172 N. C. 
676, 90 SH 805. 


and statu- 
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ing to vote is liable for the payment,** in the lat- 
ter case it being so whether or not his property has 
been assessed for taxes.*® 
tax for which the voter may be liable is sometimes 
made a prerequisite to the right to vote.8° The mere 
fact that one is a taxpayer within a school district 
does not entitle him to participate in the election if . 
he does not possess other prescribed qualifications.** 


The payment of the poll 


84. Barron v. Matthews, 
Civ. A.) 29 SW (2d) 451. 


[a] Property taxpaying voters.— 
Citizens owning property liable for 
taxes were “property taxpaying vot- 
ers’ within constitution, with the 
right to vote at an election to tax 
property despite delinquency. Bar- 
ron v. Matthews, (Tex. Civ. A.) 29 
SW (2d) 451 (Const. art 7 § 3). 


85. Winters v. Evant Independent 
School. Dist., (Tex. Civ. A.) 208 SW 
574; Hillsman v. Faison, 23 Tex. Civ. 
A. 398, 57 SW 920. 


[a] Reason for rule.—‘‘The own- 
ership of property on the ist day of 
January of any year creates a liabil- 
ity on the part of the owner for taxes 
levied upon such property for that 


(Tex. 


year.” Winters v. Evant Independent 
Santee Dist., (Tex. Civ. A.) 208 SW 
574. ° 


[b] Thus one otherwise qualified 
to vote at an election in an independ- 
ent school district to determine 


whether or not the district should’ 


levy an additional school tax is a 
“taxpaying voter,’ if liable for taxes 
on property, whether or not his prop- 
erty has been assessed for taxes. 
Winters v. Evant Independent School 
Dist., (Tex. Civ: A.) 208 SW 574. 


[c] Absence of name from assess- 
ment roll.—That one’s name does not 
appear on the assessment roll does 
not disqualify a voter who actually is 
liable for the payment of taxes be- 
cause of his ownership of property 
within the district. Hillsman v. Fai- 
son, 23 Tex. Civ. A. 398, 57 SW 920. 


8¢. See constitutional and statu- 
tory provisions. 


[a] Particular provisions.—(1) 
Under Const. art 232, in order that a 
voter may be entitled to vote at a spe- 
cial election for the purpose of pass- 
ing upon a tax to be levied for school 
purposes, he must have paid his poll 
tax for the two years preceding. 
Gruner v. Claiborne Parish Police 
Jury, 119 La. 651, 44°S 295. (2) Une 
der Const. art 6 §§ 1, 4, every person 
before he shall be entitled to vote 
shall have paid, on or before the first 
day of May of the year in which he 
proposes to vote, his poll tax for the 
previous year. Ingram v. Johnson, 
172, N. C. 676, 90 SE 805. 


[b] Who liable.—(1) One who did 
not become a citizen of the state un- 
til November 1, 1915 was a qualified 
voter in an election in January 1916, 
although he had not paid any poll tax 
for 1915, not being liable for such tax. 
Winters v. Evant Independent School 
Dist., (Tex. Civ. A.) 208 SW 5742) (2) 
One over seventy is not subject to a 
poll tax. Winters v. Evant Independ- 
ent School Dist., supra. 


87. Grout v. Illingworth, 131 Iowa 
281, 108 NW 528; Miller-v. Crawford 
Independent School Dist., 26 Tex; Civ. 
A, 495, 63 SW 894. 


{a] Nonresident taxpayer is not 
entitled to vote merely because he is 
a taxpayer where residence is one of 
the qualifications for voting. Grout 
By eR OEs 131 Iowa 281, 108 NW 
528. d 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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Where separate school districts are established with- 
in a municipality for white and colored children*® 
a proposition to levy a tax for the benefit of the 
schools of the colored district, which tax is to be 
levied on the property of the colored persons of the 
district, need be submitted only to the qualified col- 
ored voters.’® 


Registration.°.° Where the state constitution or 
a positive statute not in conflict therewith makes reg- 
istration an imperative prerequisite to the right to 
vote®! those not registered are not entitled to par- 
ticipate in school tax elections even though they are 
otherwise qualified.°? On the other hand, in the 
absence of such positive constitutional or statutory 
requirement, one otherwise qualified is entitled to 
vote at such election even though he has not reg- 
istered.?* Neither the fact that persons not qualified 
are permitted to vote®* nor the fact that persons 
qualified are not permitted to vote®® will invalidate 
an election the result of which was not affected there- 
by. 

Proof of qualification. Under some of the stat- 
utes the voter must prove to the election officers 
that he possesses the qualifications to entitle him to 


[b] Qualification to vote in gen- 


eral elections.—Miller v. Crawford In-| tration books, 


dependent School Dist., 26 Tex. Civ.! made by 
A. 495, 638 SW 894. of schools, 
88. Establishment of separate 


schools for white and colored children | 20t appear 


see Civil Rights §§ 11, 14. 


89. Moss v. Mayfield, 186 Ky. 330, 
216 SW 842. 
« _| both lists, 
sees ee of voters see su holdiypid. 


91. See constitutional and statu- 
tory provisions. 

92. McComb v. Robelen,.13 Del. 
Ch. 157, 116 A 745, 747; ‘Houston v. 
Thomas, 168 Ga. 67, 146 SE 908. 


“Tf the constitution in its definition 


the result, 


96. 
7a Shortie ve 
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corresponding with the county regis- 
together with a list 
the county superintendent 
showing the names of 
those persons on such list who did 
by the tax books to be 
taxpayers on real or personal prop- 
erty in the district, and the inspectors 
refused to permit any person to vote 
except those whose names were on 
the election will not be 
in the absence of a show- 
ing that a number sufficient to change 
lawfully entitled to vote, 
were by the means mentioned denied 
the right to vote.” 
sell, 42 Fla. 116, 28 S 764. 


See statutory provisions. 
Parish School Bad., 
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vote,®® but the mere fact that votes are received by 
such officers without proper evidence of the voters’ 
qualifications will not invalidate the election where 
it subsequently appears that the votes so received 
were cast by qualified persons.°* Where actual pay- 
ment of the tax is required®® the statutes sometimes 
expressly or impliedly require that proof of the pay- 
ment be made before one can be permitted to vote.°® 


[§ 764] (e) Conduct of Election'—aa. In Gen- 
eral. Unless so provided by statute,? the general 
election laws prescribing the method of conducting 
elections generally? do not apply in the conduct of 
special school tax elections. The applicable statu- 
tory provisions’ must be complied with in the con- 
duct of schoo] tax elections.¢ But where the pro- 
visions regulating the conduct of the election are 
considered directory,’ and since the purpose of the 
election is to get a full, free, and fair expression of 
the will of the people voting and entitled to vote,* 
a mere irregularity will not ordinarily invalidate the 
election® unless it has affected or changed the re- 
sult.t° On the other hand, errors and omissions 
amounting to a nonobservance of the essential re- 
quirements of the law render the election of no legal 
effect.11 


should be construed in its entirety 
(Houston v. Thomas, 168 Ga. 67, 146 
SE 908), (2) and in so far as such 
rules conflict with any of the provi- 
sions of such statute, they must yield 
to the latter (Houston v. Thomas, su- 
pra). (3) The term ‘‘under rules gov- 
erning ordinary elections’ has been 
construed to refer to the general law 
relating to the manner of holding 
elections for members of the general 
assembly. Houston v. Thomas, supra 
(Civ. Code [1910] § 76 et seq, and Code 
of School L. § 124). (4) It has been 
held that such a statute should be 
construed in connection with the gen- 
eral school laws providing for elec- 
tions (Houston v. Thomas, supra [Civ. 
Code (1910) § 1535, 1544; Code of 
School L. §§ 124, 141]) (5) and in con- 


_ Pickett v. Rus- 


of a qualified voter specifically desig- 
nates registration as one of the quali- 
fications, then by arbitrary definition 
registration becomes a qualification.” 
McComb v. Robelen, supra. 


93. McComb v. Robelen, supra 
(construing 32 L. c 160 §§ 19, 54; 
Const. art 5 §§ 1-4; and 21 L. c 36 § 
1 as amended). 


94. Wallace v. Bryan County Ex- 
cise Bd., 91 Okl. 101; 216 P 654. 


fa] Thus the mere fact that an in- 
considerable number of persons, dis- 
qualified to vote at a school election 
for the purpose of making an addi- 
tional levy under the law, were per- 
mitted to participate therein, is not 
sufficient to avoid such _ election, 
where it is possible to ascertain the 
true legal vote, which was sufficient 
to carry the proposition by the requi- 
site number. Wallace v. Bryan Coun- 
ty Excise Bd., 91 Okl. 101, 216 P 654. 


95. Pickett v. Russell, 42 Fla. 116, 
28 S 764. 


“The rejection of votes from legal 
voters, not brought about by fraud, 


‘and not of such magnitude as to dem- 


onstrate that a free expression of 
the popular will has been suppressed, 
is not sufficient to avoid an election, 
at least unless it be shown that the 
votes rejected would have changed 
the result.” Pickett v. Russell, supra. 


[a] Thus: ‘Where inspectors of 
an election held under chapter 4336, 
Laws, approved May 20, 1895, were 
furnished lists of registered ‘Voters 


125 La. 987, 52 S 122. 
98. See cases supra note 83. 


99. See statutory provisions; 
cases infra this note. 

[a] Form of proof.—(1) A special 
school district election on the ques- 
tion of whether a special levy should 
be made against the property in the 
district, held without requiring: the 
voters to produce tax receipts or 
other authorized evidence of the pay- 
ment of taxes, as required is void. 
State v. Cooper, 116 S. C. 216, 107 SH 
924 (Civ. Code § 239, Const. art 2 § 
4 (e). (2) One desiring to vote 
should produce his poll tax receipt. 
Gruner v. Claiborne Parish Police 
Jury, 119 La. 551, 44 S 295. 


1. At elections generally see Hlec- 
tions §§ 201-237. 

At bond elections see supra §§ 718- 
724. 

At district meetings generally see 
supra §§ 236-240. 

2. See statutory provisions; 
cases infra this section. 


3. See Hlections § 201 et seq. 


4 Elkins v. Union Parish School, 
U8 u20 (Lalas, 9950) Chescnir tt ava 
Wells, (Tex. Civ. A.) 280 SW 351. 


5. See statutory provisions. 


[a] Construction of statutes.—A 
statute providing that a school tax 
election shall be held under the rules 
governing ordinary elections (1) 


and 


and 


nection with the general law govern- 
ing special elections (Houston v. 
Thomas, supra [Civ. Code (1910) § 
1535;'-Code of School. L.§ 124; Li 
(1911) p 167 § 2, repealing Civ. Code 
(1910). § 61)}). 


6. Houston vy. Thomas, supra. 


7 Hill v. Smithville Independent 
School Dist., (Tex. Commn. A.) 251 
SW 209 [aff (Civ. A.) 239 SW 987]; 
Kincannon y. Mills, (Tex. Civ. A.) 275 
SW 1083. 


8. Travelstead v. Ray, 169 Ky. 706, 
185 SW 91, 92. 


9. Travelstead v. Ray, supra; Hill 
v. Smithville -Independent School 
Dist.;"¢€Tex.) Commn, A.) 25 Swi 2s. 
[aff (Civ. A.) 239 SW 987]; Kinean- 
on v. Mills, (Tex. Civ. A.) 275 SW 
1083. 


[a] Departure from statute.—Hill 
v, Smithville Independent School 
Dist., (Commn. A.) 251 SW 209 [aff 
(Civ. A.) 239 SW 987]; Kineannon v. 
Mills, (Tex. Civ. A.) 375 SW 1083. 


Effect of irregularities generally 
see infra § 776. * 


10. Hill v. Smithville Tnoaspendant 
School Dist., (Tex. Commn. A.) 251 
SW 209 [aff (Civ. A.) 239 SW 987]; 
Kinecannon v. Mills, (Tex. Civ. A.) 275 
SW 1083. 


11. Cain v. Vernon Parish School 
Bd., 142 La. 744, 77 S 584. 


[a] Thus failure of an election of- 
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Meeting.?? 


be given by it.18 
[§ 765] bb. Election Officers.?4 


should be conducted by the officers: prescribed by the 
They should be selected or appointed in 
the manner provided,'® possess the prescribed qual- 
ifications,’* and must qualify in accordance there- 
Nevertheless, in the absence of a clause in 
the statute to the contrary,!® and in the absence of 
fraud or resulting prejudice,?° or where the elec- 
tion is otherwise conducted in a legal and impartial 
manner,” the election is not necessarily rendered 
void by the fact that the appointment of such offi- 


statute.?> 


with.1§ 


ficer to be sworn, together with the 
making of the required voters’ list by 
persons unauthorized so to do, renders 
the election invalid. Cain v. Vernon 
Parish School Bd., 142 La. 744, 77 S 
584. 

12. School district meetings gen- 
erally see supra §§ 236-240. 


13. Petrie v. Common School Dist. 
No. 5, 44 Ida. 92, 255 P 318; Travel- 
stead v. Ray, 169 Ky. 706, 185 SW 
ovale 


14. At elections 
Blections §§ 68-75. 


At bond elections see supra § 719. 


15. See statutory provisions; and 
cases infra this section. 


16. Peo. v. Kankakee, etc., R. Co., 
271 Ill. 17, 110 NE 910; Travelstead v. 
Ray, 169 Ky. 706, 185 SW 91; Fish- 
back v. Graded School Dist. No. 47, 
152 Ky. 519, 153 SW 748. 


[a] Election by voters.—(1) Omis- 
sions in the statute regarding the se- 
lection of election officers at a tax 
election should be supplied by ref- 
erence to other provisions of the 
school law. Travelstead v. Ray, 169 
Ky. 706, 185 SW 91 (St. § 4399 subd 
8). (2) Hence, election officers should 
be elected by the electors before the 
opening of the polls on the tax ques- 
tion, as provided for by the statute 
regulating the election of school trus- 
tees. Travelstead v. Ray, supra (St. 
§ 4426a). 


{b] Appointment by deputy sher- 
iff—A school district tax election 
held under St. § 4464 et seq, provid- 
ing therefor, and § 4467, authorizing 
the sheriff to appoint the election of- 
ficers, was not void because the elec- 
tion officers were appointed by a dep- 
uty sheriff, in view of § 4587, author- 
izing a sheriff by his deputies to obey 
the court’s orders. Fishback v. Grad- 
ed School Dist. No. 47, 152 Ky. 519, 
153 SW 748. 


[c] Record of board meeting.— 
The record of the meeting of the board 
of education showing a resolution to 
hold an election for additional tax 
levy held to show the appointment 
of two judges and one clerk, and not 
of two clerks and one judge. Peo. vy. 
Kankakee, etc., R. Co., 271 Ill. 17, 110 
NE 910. 

Appointment of school officers gen- 
erally see supra §§ 133, 142, 143, 161, 
166. 

17. Buckhouse v. Lake, ete., Coun- 
ties Joint School Dist. No. 28, 85 Mont. 
Aeron too OL. 

fa] Qualified electors.—Under Rev. 
Codes (1921) §§ 989, 1002, 1222, 1219, 


generally see 


Where the question of the levy of a 
special school tax is to be voted upon at a district 
meeting, such meeting must be organized into a 
deliberate body before authority for the levy can 
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cers was not in strict conformity to statutory provi- 
sion,?? by the fact that the election officers do not 
possess the requisite qualifications,?* or by any ir- 
regularity in the qualifying procedure.** 


That one 


election officer more than.is provided for by the 


The election 


tion.?® 


irregularity.?°® 


invalid.?? 


as amended by L. (1925) ¢ 120 § 1, the 
judges of an election to increase a 
school district tax need not be tax- 
paying freeholders, but only “‘quali- 
fied electors.” Buckhouse v. Lake, 
ete., Counties Joint School Dist. No. 
28, 85 Mont. 141, 277 P 961. 


18. Travelstead v. Ray, 
706, 185 SW 91. 


19. See statutory provisions. 


Effect of irregularities generally 
see infra § 776. 


Pickett v. Russell, 42 Fla..116, 
28 S 764; Travelstead v. Ray, 169 Ky. 
706, 185 SW 91. 


21. Buckhouse vy. Lake, ete., Coun- 
ties Joint School Dist. No. 28, 85 Mont. 
141, 277_P 961; Hill v. Smithville In- 
dependent School Dist., (Tex. Commn. 
oat SW 987 [aff (Civ. A.) 251 SW 
209]. 


[a] 


169 Ky. 


Test is, (1) was there a fair 
vote and an honest count. Buckhouse 
v. Lake, ete., Counties Joint School 
Dist. No. 28, 85 Mont. 141, 277 P 961. 
(2) Count, return, and canvass see in- 
adeey oe (OAs 


22. Pickett v. Russell, 42 Fla. 116, 
28 S 764; Jeffries v. Columbia Graded 
Common School, 135 Ky. 488, 122 SW 
818; Hill v. Smithville Independent 
School Dist., (Tex. Commn. A.) 239 
SW 987 [aff (Civ. A.) 251 SW 209]. 


[a] Reason for rule.—‘The stat- 
utes with reference to the manner of 
appointing election officers are direc- 
tory. Where the same have not been 
complied with, if it be shown that the 
election was held at the time and place 
provided by law, that the election was 
fairly conducted, and that the vote as 
cast, counted,/and returned expressed 
the will of the majority of the quali- 
fied voters voting at such time and 
place, irregularities as to the manner 
of appointing the election officers will 
not affect the validity of the elec- 
tion.” Hill v. Smithville Independent 
School Dist., (Tex. Civ. A.) 289 SW 


987, 991 [aff (Commn. A.) 251 SW 
209]. 
[b] De facto officers.—(1) ‘“Where 


persons act as inspectors of election, 
are recognized by the electors as elec- 
tion officers, and make returns as 
such, which are duly canvassed, they 
are officers de facto, and the election 
cannot be declared void for a mere ir- 
regularity in the manner of their ap- 
pointment.” Pickett v. Russell, 42 
Ma, 6, e2i8y sie 104, Oo. 2Ga)s Wihere 
the board of trustees appointed a 
manager of a tax election and direct- 
ed him to select three judges and 
clerks to assist, the officers appointed 
were de facto officers, although the 


statute was appointed and acted with other officers 
properly appointed does not invalidate an election 
where nothing was done by the former that affected 
the action of the others or the results of the elec- 
On the other hand, the failure to appoint 
the number of election officers provided for is a grave 
Where there is no applicable statu- 
tory provision prohibiting an officer of the school dis- 
trict from acting as an election officer, the appoint- 
ment of such a person does not render the election 


\ 


manager was not a de facto officer for 
the reason that there was no such de 
jure office. Hill v. Smithville Inde- 
pendent School Dist., (Civ. A.) 239 SW 
987 [aff (Commn. A.) 251 SW 209]. 


[c] Thus, although the _ statute 
provides that the board of trustees of 
a district shall name a judge and 
clerks at a tax election, where a board 
pursuant to a former law appointed a 
manager of election and ordered that 
he select three judges and clerks, who 
conducted the election in a legal and 
impartial manner, the irregularities 
in the manner of their appointment 
of the judges offer no grounds for set- 
ting the election aside. Hill v. Smith- 
ville Independent School Dist., (Tex. 
Commn. A.) 239 SW 987 [aff (Civ. 
A.) 25% SW 209]. 


23. Buckhouse v. Lake, ete., Coun- 
ties Joint School Dist. No. 28, 85 Mont. 
gy. a Par Cd oN a 


24. Brasch v. Western Tie, etc., 
Co., 80 Ark. 425, 97 SW 445; Travel- 
stead v. Ray, 169 Ky. 706, 185 SW 
91. 


[a] Failure of officers to be sworn 
(1) does not invalidate an election 
fairly and freely conducted. Travel- 
stead -v. Ray, 169 Ky. 706, 185 SW 
91. (2) The failure of the officers 
and clerks who hold the election to 
take the oath prescribed by statute 
does not affect the validity of a school 
tax, as they are de facto officers whose 
acts cannot be questioned collaterally. 
Brasch v. Western Tie, etc., Co., 80 
Ark. 425, 97 SW 445. See also Cain 
v. Vernon Parish School, 142 La. 744, 
77 S 584 (standing alone, the failure 
of an election officer to take an oath 
might not nullify the election). 


Absence of jurat from oath as 
ground for injunction against collec- 
tion of tax see infra § 904. 


25. Jeffries v. Columbia Graded 
Common School, 135 Ky. 488, 122 SW 
813. , 

26. Whitehall Agricultural Co. v. 
Concordia Parish Police Jury, 128 La. 
668, 55 S 11. 


[a] Illustration.—Where a police 
jury adopted an ordinance authoriz- 
ing the holding of an election to levy 
a special school tax, and provided for 
the counting of the votes and the 


proclamation of the result by a board’ 


of three supervisors, failure of the 
jury to appoint the third member of 
the board was such an irregularity 
that the board was not legally consti- 
tuted. Whitehall Agricultural Co. v. 
Concordia Parish Police Jury, 128 La. 
668, 55 S 11. 


27. Elkins v. Union Parish Sehool, 


— 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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[§ 766] cc. Time for Election.28 The time when 
an election on a school tax question is to be held de- 
pends upon the statutory provisions relating there- 
to.2® In some jurisdictions the time is fixed in the 
statutes,°° while in others it is left to the officers 
calling the election to fix.*! The election need not 
be held at the time fixed for general elections®? unless 
it is so provided by statute.** Notwithstanding the 
time for holding the election is fixed by the statute,** 
an election held on another day, of which ample no- 
tice was given and at which ample opportunity was 
offered all the electors to vote, is not void where 
no provision is contained in the statute to such 
effeet.2° 


[§ 767] dd. Place of Election; Polling Places and 
Precincts.*° The election on a school tax question 
must, of course, be held within the school district,?7 
the place within such district where the election is 
to be held depending upon the statutes relating 
thereto.*® The place is, in some instances, fixed by 
the statutes,*?® while in others the statutes leave it 
to the officers calling the election to fix.4° The elec- 


ios tsa. 20%, 20 S&S. “Chestnutt. .v. 
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to be not earlier than twenty days nor 
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tion need not be held at a place fixed for general elec- 
tions*! unless it is so provided by the statute.*? 


Change of place.*® An election held at a place 
other than that fixed in the notice, without any no- 
tice of the change, renders the election void.*+ 


Polling places or precincts. The number of poll- 
ing places or precincts that must be designated for 
the casting of votes depends upon the statutory pro- 
visions relating thereto.4® Where there has been 
a valid consolidation of several districts into one,*® 
the designation of one polling place for the entire 
distriet is proper where there is no statutory pro- 
vision for more than one polling place in a district.47 
The failure to establish a voting place for persons 
residing in one county in the district does not affect 
the validity of the election where such persons ac- 
tually voted in the poll established in another county 
of the district.*® 


[§ 768] ee. Opening and Closing of Polls.4® The 
time when the polls at school tax elections are to be 
opened and closed depends on the provisions of the 


SW 957 (county judge, under L. [1921] 


Wells, (Tex. Civ. A.) 280 SW 351. 


{a] Applicability of statutory pro- 
hibition.—(1) Act (1914) No. 277, 
making it a criminal offense in all 
primary elections for any parish or 
state official to act as clerk or com- 
missioner of election, does not apply 
to a tax election held under Act 
(1910) No. 256. Elkins v. Union Par- 
ish School, 138 La. 207, 70 S 99. (2) 
Vernon’s Sayles ,.Civ. St. Annot. of 
1914 (Rev. St. [1925] art 2940), pro- 
hibiting one “who holds an office of 
profit or trust under the United States 
of this state, or in any city or town 
in this state” from acting as judge, 
elerk, or supervisor of any election, 
applies only to general and primary 


elections and not to special elections. 


Chestnutt v. Wells, (Tex. Civ. A.) 280 
SW 351. 


[b] Thus, where a judge of a spe- 
cial school tax election was a school 
trustee, the election was nevertheless 
valid. Chestnutt v. Wells, (Tex. Civ. 
A.) 280 SW 351. 


28. Elections generally 
tions § 87. 


Bond elections see supra § 720. 
District meetings generally see su- 
pra § 227. 


29. See statutory provisions; 
cases infra this section. 


see Elec- 


and 


30. See statutory provisions, 

31. See statutory provisions. 

[a] Ordinary of county.—Under 
Civ. Code (1910) § 1535 and Code of 


School L. § 124, providing that school 
tax elections shall be held at the 
place prescribed by the “proper au- 
thorities,’”’ the words “‘proper authori- 
ties” refer to the ordinary of the coun- 
ty. Houston v. Thomas, 168 Ga. 67, 
146 SE 908. 


[b] Board of education.—Under 
Acts (1926) c 80, the election may be 
held at any time fixed by the county 
board of education. Burns v. Kelley, 
221 Ky. 385, 298 SW 987 (an election 
in the middle of the year to raise tax- 
es for the year is proper). 


{c] Construction of statute.—(1) 
Under Civ. Code (1910) § 1535, re- 
quiring an order for an election in a 
school district on the question of lo- 
cal taxation for educational purposes 


longer than sixty days after the peti- 
tion for such election is received, the 
time for the holding of the election 
is not fixed within any given time 
from the granting of the order call- 
ing the election. Dohbs v. Hardin, 
13%,Ga. 191,73 SE 582. . (@) Time for 
ordering election see supra § 757 note 


[a] 
cer empowered 
Williams v. Glover, 
SW 957 (county 
[1921] ¢ 24). 


32. Houston v. Thomas, 168 Ga. 67, 
146 SE 908. 


[a] Thus the ordinary of the coun- 
ty, calling an election for school tax- 
es, may prescribe a ,time for holding 
the election other than the regular 
election date. Houston v. Thomas, 


Time can be fixed only by offi- 
under the _ statute. 
(Tex. Civ. A.) 259 
judge, under L. 


168 Ga. 67, 146 SE 908 (Civ. Code 
[1910] § 1535; Code of School L. § 
124). 

33. See statutory provisions. 

34. See cases supra note 30. 

35. Missouri Pac. R. Co. v. McIn- 
tosh, 92) Ok). 153, 218) P 693 (Comp: 


St. 1921] § 9707). 


[a] Reason for rule.—The statuto- 
ry provision in such case is consider- 
ed as directory rather than mandato- 
ry where the irregularity does not af- 
fect the merits of the election. Mis- 
souri Pac. R. Co. v. McIntosh, 92 Okl. 
1535 20oqsw OO on 


Election statutes as mandatory or 
directory depending on effect of ir- 
regularity on merits of election see 
Elections § 223. 


36. Elections generally see Elec- 
tions §§ 88, 89. 


Bond elections see supra § 721. 


District meetings generally see su- 
pra § 227. 


°37. Wilson v. Dunn, 143 Ga. 361, 
85 SE 198. 
38. See statutory provisions; and 


eases infra this section. 


39. See statutory provisions. 
40. See statutory provisions. 
[a] Place can be fixed only by of- 


ficer empowered under the statute. 
Williams v. Glover, (Tex. Civ. A.) 259 


c 24). 


{b] Ordinary of county.—‘‘Proper 
authorities,’ authorized to prescribe 
the place of an election for a school 
tax, are the ordinaries of the several 
counties. Houston v. Thomas, 168 Ga. 
67, 146 SE 908 (Civ. Code [1910] 
§- 1535; Code of School L. § 124). 


41. Houston v. Thomas, supra; 
Freeman v. Callaway, 165 Ga. 498, 141 
SE 312. 


[a] Thus the ordinary of a county 
calling an election may prescribe a 
place for holding the election other 
than the precinct where regular elec- 
tions are held. Houston vy. Thomas, 
168 Ga. 67, 146 SE 908 (Civ. Code 
[1910] § 1535; Code of School L. § 
124); Freeman v. Callaway, 165 Ga. 
498, 141 SE 312. 


42. See statutory provisions. 


43. At elections generally see Elec- 
tions § 89. 


44. Wallace v. Bryan County, 91 
Okl. 101, 216 P 654. 


[a] Thus, where a school election 
is advertised to be held “at the 
school house,’ and there are two 


schoolhouses in the district, both out- 
side the corporate limits of a town, 
and neither school is definitely desig- 
nated, and the election is held within 
the corporate limits of a town, with- 
out notice of the change, by posting. 
or otherwise, an election so held will 
be void. Wallace v. Bryan County, 
91 Okl, 101, 216 P 654. 


45. See statutory provisions; 
eases infra notes 46-48. 


and 


46. Consolidation see supra § 96. 
47. Alexander v. Board of Reve- 
nue, 219 Ala. 110, 121 S 390 (con- 


struing School Code §§ 270, 275, 276)._ 


48. Buckhouse v. Lake, ete., Coun- 
ties Joint School Dist. No. 28, 85 
Mont. 141, 277 P 961. 


[a] Defect is mere irregularity.— 
(1) Buckhouse v. Lake, ete., Coun- 
ties Joint School Dist. No. 28, 85 
MON ty Ay Ziti ko Ole (2) Effect 
Se generally see infra 
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49. At elections 
Hlections § 3 


At bond elections see supra § 722. 


generally see 


“ri. "ae 
aa | 
. 


662 [56 0.J.] SCHOOLS AND SCHOOL DISTRICTS [$§ 768-770" mee 


statutes relating thereto;°° but, as has been stated 
elsewhere in this work in regard to elections gen- 
erally,°? such provisions are so far directory®? that 
the election is not vitiated by an irregularity in this 
respect which does not deprive a legal voter of his 
vote,°® or permit a disqualified person to vote,°* or 
which does not affect the result.°° Thus an election 
will not be declared invalid because of a delay in the 
opening of the polls where those deprived of an 
opportunity to vote because of the delay are not 
in a number sufficient to have changed the result.°® 
Neither will the election be vitiated because the 
polls were kept open after the hour fixed for clos- 
ing where those voting after such hour were not in 
a number sufficient to have changed the result.°” 


Failure to open polls. As in the case of elec- 
tions generally,°* where more than one polling place 
has been properly designated for the holding of the 
election, the failure of the officers to open, and hold 
the election at, one of these, at which a sufficient 
number of persons could have voted so as to have 
changed the result, renders the election and the tax 
voted invahd.®® The removal of the ballot box from 
one of the polls, resulting in the closing of such 
poll, deprives electors of their legal right to vote,®° 
and where persons so deprived are in a number suffi- 


50. See statutory provisions. [a] 

51. See Elections § 209. 

52. Holland v. Davies, 36 Ark. 
446; McComb v. Dutton, 32 Del. 255, 


122 A 81. but no public 


Thus, where the judges of the 
election were ,under the 
that the hour for closing the polls] 764. 

was 6 o’clock, and at that hour one 65 
of the judges left the voting place, 5 
announcement was 


cient to have changed the result of the election, the 


election is void.°! 


[§ 769] ff. Registration or Voters’ Lists.°* The 
statutes sometimes require a certified list of the 
qualified voters-of the district to be prepared by a 
designated officer in a designated manner, which list 
is to be turned over to the election officers.°* While 
mere irregularities {n respect of the preparation and 
furnishing of such lst, which do not affect the re- 
sult of the election, will not ordinarily void the 
election,** errors and omissions that amount to a non- 
observance of the essential requirements of the 
statute will render the election invalid.®® 


[§ 770] gg. Manner of Voting.** The manner in 
which the voter is to indicate his vote on the tax 
question submitted depends on the provisions of the 
statutes relating thereto.°’ Although the language 
to be used by the voter in indicating his choice is 
fixed by the statute,®* use of other language which 
clearly indicates the intention of the voter is suffi- 
cient,®® and does not invalidate the election.7° Ina 
jurisdiction where a majority of the votes cast in 
number and value is required to carry a school tax 
proposition,’’ the right to vote, as relates to prop- 
erty, depends on the property owned by the voter,‘ 


is not sufficient to avoid an election.” 


impression | Pickett v. Russell, 42 Fla. 116, 28 S 


Cain v. Vernon Parish School, 
142 La. 744, 77 S 584; Elkins v. Un- 
138 La. 207, 70 


“The provision of the statute fix- 
ing the time of closing the polls 
is directory and not mandatory. 
Manifestly an election should not be 
set aside and the object for which 
it was held defeated, though the law 
has not been strictly complied with, 
where no obstruction or impediment 
to a fair expression of the will of 
the people is shown.’ Holland v. 
Davies, 36 Ark. 446, 450. 


{a] Daylight saving or eastern 
standard time.—A district school tax 
election under 32 L. ec 160, -provid- 
ing that the polls shall be kept open 
from 2\to 56 P. M., is not void be- 
wause held from 2 to 5 P. M., day- 
light saving time, in the absence of 
any law making standard time the 
Jawful time or any showing that day- 
time was not the rec- 
in the district. Mc- 
32 Del. 255, 122 A 


light saving 
ognized time 
Comb v. Dutton, 
81. 


53. Holland v. Davies, 36 Ark. 446; 


McComb y. Dutton, 32 Del. 255, 122 
TAL Sil. 

54. Holland v. Davies, 36 Ark. 
446. 

55. Holland v. Davies, 36 Ark. 


446; McComb vy. Dutton, 32 Del. 255, 
122 A 81; Pickett v. Russell, 42 Fla. 
116, 28 s 764, 765. 


56. Pickett v. Russell, supra. 


“The delay of less than an hour 
in opening the polls, caused by the 
failure of the inspectors originally 
appointed to appear, necessitating 
the selection of others in their stead, 
will not avoid an election, where 
it is shown that only one person 
was prevented from voting by the 
delay, and it is not shown that his 
vote would have changed the result.” 
Pickett v. Russell, supra. 

57. Winters-v. Evant Independent 
School Dist., (Tex. Civ. A.) 208 SW 
574. 


‘larity which did not 


made that the polls were closed, per- 
mitting one to vote a few minutes 
after 6 o’clock was only an irregu- 
invalidate the 


election. Winters v. Evant Independ- 
ent School Dist., (Tex. Civ. A.) 208 
SW 574. 


58. See Elections § 209 note 49. 


59. White v. Livingston Parish 
School’ Bd., 163 ..La. 266, 111 S 700; 
Whatley v. La Salle Parish School, 
155 La. 797, 99 S 703. 


[a] Reason for rule.—The elec- 
tors were deprived of their right to 
vote. White v. Livingston Parish 
School Bd., 163 La. 266, 111 S 700. 


[b] Insufficient excuse.—That no 
one would act as election commis- 
sioner in the precinct is no justifica- 
tion for the failure to hold the elec- 


tion therein. White v. Livingston 
Parish School Bd., 163 La. 266, 111 
S 700. 


60. White v. 
School Bd., supra. 


61. White v. 
School Bd., supra. 
62. Cross references: 


District meetings generally see su- 
pra § 236. 


Registration or voters’ lists at: 
pate ChE generally see Elections 


Livingston Parish 


Livingston Parish 


Bond elections see supra § 723. 
63. See statutory provisions. 


64, Pickett v. pee, 42 Fla. 116, 
28 S 764. 


[a] List not certified.— "The fact 
that inspectors of an election were 
furnished aes of registered voters 
not certified, is Vagos of the original 
registration ree s or certified copies, 
when it is not denied that the lists 
furnished corresponded precisely 
with the original registration books, 


ion Parish School, 
Si 993 


[a] Names added to list by un- 
authorized person of whom no affi- 
davit of right to vote was required 
renders the election void. Cain v. 
Vernon Parish School, 142 La. 744, 
77 S 584; Hlkins v. Union Parish 
School, 138 La. 207, 70 S 99 (Act 
[1910] No. 256 § 6). 


66. Cross references: 


District meetings generally see su- 
pra § 238. 


Manner of voting at: 


Elections generally bras: Elections 
§§ 184-192, 211-22 


Bond elections see pos § 724. 
67. See statutory provisions. 
68. See statutory provisions. 


69. Du Pre v. Cotton, 1384 Ga. 316, 
67 SE 876; woe v. Ratliff, (Tex. 
Cit. A.) 159 SW 11 


[a] Sufficiency of language.—(1), 
Where the _ statute provides that 
those favoring local taxation shall 


vote “for local taxation for public 
schools” and those opposed, ‘against 
local taxation for public schools,” 


ballots cast by qualified voters, hav- 
ing printed or written thereon 
“against local taxation for schools,” 
sufficiently expressed the voter’s in- 
tention. Du Pre v. Cotton, 134 Ga. 
S16) CE RS ES 76s) Use of lan- 
guage 
or against the tax,” is sufficient, al- 
though the statute requires the use 
of language “for or against school 
tax,” where it is apparent that the 
voters knew that the tax was a spe- 
cial school tax. Mecaskey v. Ratliff, 
(Tex. Civ. A.) 159 SW 115. 


70. Mecaskey v. Ratliff, supra. 
71. Vote required see infra § 771. 


72. Qualifications of voters see 
supra § 7638. ; 


For later cases, developments and changes in the law see Annotations, same title and section number, 


“for or against tax; ori “fork 


I 


Al 


e 
Des 


Bp hansh Pn FT Ce at SS ol i sain a 


= 


§§ 770-771] 


and the voter should specify or cause to be speci- 
fied on his ballot the property which he wishes to 
have counted as a part of his vote as a property 
taxpayer;’* merely attaching a proxy showing a 
power to vote the entire property of the voter, 
without indicating on the ballot the amount to be 
Where the statute requires 
that the voter state on the ballot the amount of 
tax which he prefers,’® that most of the ballots cast 
for the tax contain no amounts at all renders the 


voted, is insufficient.74 


election and the tax levy invalid.7® 
Viva, voce voting.’ 


provide viva voce voting at such 


where such statutes exist, an election conducted ac- 
cordingly is not invalid.*® On the other hand, where 


a vote by ballot is required by the 
tion authorizing a tax by viva voce 


73. Peck v. Catahoula Parish Pub- 
lic Schools, 137 La. 334, 68 S 629; 
Regard v. Avoyelles Police Jury, 117 
La. 952, 42 S 438. 


{a] Property voted should not be 
left te election supervisors to deter- 
mine after the election. Regard v. 
Avoyelles Police Jury, 117 La. 952, 
42 S 438. 


74. Peck v. Catahoula Parish Pub- 
lic Schools, 137 La. 334, 68 S 629. 


75. See statutory provisions. 
76. Rogers v. Kerr, 42 Ark. 100. 
77. At elections generally’ sce 


Elections § 212. 


At bond elections see supra § 724 
notes 64-66. 


78. See statutory provisions. 


[a] Walidity of statute.—A stat- 
ute authorizing voting viva voce in 
a special school district for a school 
tax is not in violation of a consti- 
tutional provision requiring all elec- 
tions to be by ballot, since such a 
provision does not apply to the mere 
ascertainment of the will of the tax- 
payers authorized to determine the 
amount of tax to be levied. Martin 
vy. Laurens School Dist., 57 S. C. 125, 
35 SE 517 (19 St. at L. 1050; Const. 
{1895] art 2 § 1). 


[b] Construction of 
Acts (1908) p 138, and St. (1909) 
§ 4467 (Russell St. § 5739), relat- 
ing to the voting on the question of 
establishing a graded common school 
and a tax to maintain it, provide 
that on the day set apart for the 
election the officers shall open a poll 
and propound to each voter the ques- 
tion, “Are you against or for the 
graded common school tax?” and his 
vote shall be recorded for or against 
the same as he may direct, which 
has been held to require-a viva voce 
vote on the subject of taxation. 
Jeffries v. Columbia Graded Common 
School, 135 Ky: 488, 122 SW 813. 


79. Jeffries v. Columbia Graded 
Common School, supra; Martin v. 


statute.— 


Laurens School Dist., 57 S. C. 125, 
35 SE 517. 

80. Miller v. Gould, 121 Misc. 270, 
200 NYS 884 (Education L. §§ 207, 
467). 

81. At elections generally see 


Blections §§ 265-268. 
At bond elections see supra § 725. 


82. Davis v. Beaufort County Bd. 
of Education, 186 N. C. 227, 119 SH 
372. 


83. See constitutional and statu- 


Some of the statutes ap- 
plying to school tax elections expressly or impliedly 
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elections,‘* and, 


statute, an elec- 
vote is void.®° 


tory provisions; and infra this sec- 


tion. 


84. See constitutional and statu- 
tory provisions. 


[a] Provisions applicable.—(1) 
Since the city of Galveston at an 
election held in 1881 took control 
of its public free schools to be man- 
aged by a board of trustees, Const. 
art 7 § 3, as amended in 1883, 1909, 
and 1926, which by its express terms 
applies to.all school districts here- 
tofore formed and authorizes the ad- 
ditional tax levy therein specified 
upon a vote of the majority of the 
taxpaying voters of the district, was 
controlling, and not Const. art 11 
§ 10, under which the legislature 
granted a charter to the city of 
Galveston, and under which a two- 
thirds vote is required, the consti- 
tutional powers of the city as a free 
school district not being restricted 
because it is an incorporated city 
having a special municipal charter. 
Treaccar v. Galveston, (Tex. Civ. A.) 
28 SW (2d) 887. (2) A statute re- 
quiring a sixty per cent vote to au- 
thorize an additional tax beyond a 
designated limit is not applicable in 
a case where such limit has not been 
reached, a majority vote being suf- 
ficient and valid to authorize a levy 
up to such limit. Rogers v. Cincin- 
nati Bd, of Education, 18 Oh. A. 493 
(Gen. Code § 5649—4; Taft L. [109 
Li. p 3081). 


85. 


86. 
tory provisions; 
tion notes 87-90. 


87. Southern R. Co. v. Walker, 23 
Ata. Ay 2144-°121 -S) 502; \) Biekett. ‘v. 
Russell, 42 Fla. 116, 28 S 764; Mc- 
Nees v. McGill, 4 KyL 632; Tilley 
v. Overton, 29 Okl. 292, 116 P 945. 


{a] Particular provisions  con- 
strued.—(1) The provisions of the 
constitution requiring approval ‘by 
vote of a majority of the qualified 
electors of such district at an elec- 
tion held for that purpose” requires 
approval by a majority of the vot- 


See statutory provisions. 


See constitutional and statu- 
and infra this sec- 


ers qualified and actually voting. 
Southern R. Co. v. Walker, 23 Ala. 
Arata 121 S501) (2) “The provi- 


sion of chapter 4336, Laws, approved 
May 20, 1895, to the effect that it 
shall require a majority of the votes 
of those voting at an election called 
under the statute to determine any 
matter in the affirmative, is not, 
when applied to an election to de- 
termine whether a_ special district 
school tax may be levied, in conflict 
with that clause in section 10 art. 


[§ 771] (£) Vote Required.*! 
proposition to have received the approval of the 
voters it must receive the proportion of votes. re- 
quired by the governing constitutional or statutory 
provisions,*? the particular vote, required to carry 
such an election depending on the applicable con- 
stitutional and statutory provisions relating there- 
to,®* such provisions generally requiring adoption of 
the proposition by a stated majority’* or, in some 
jurisdictions, a stated majority of the voters and 
property owned by the voters.®® 
such a majority depends somewhat on the terms of 
the particular provisions.°° 
have been construed to require a vote by the stat- 
ed majority of the qualified voters actually voting,$7 
while others have been construed to require such a 
majority of all persons qualified to vote at the elec- 
tion.** Where separate school districts have been 


[56 C.J.] 663 


For a school tax 


What constitutes 


Some of such provisions 


12, Const. 1885, which authorizes the 
legislature to provide for levying and 
collecting a district school tax ‘when- 
ever a majority of the qualified elec- 
tors thereof that pay a tax on real 
or perscnal property shall vote in 
favor of such levy,’” such latter pro- 
vision being construed to require 
only a majority of the votes of those 
taxpaying qualified electors who vote 
at the election to carry the proposi- 
tion. Dis. op. Taylor, C. J. in Pickett 
var Russell, 42% Plato d1 628 Ae ess 
765. (3) Const. art 10 § 9, does not 
require that a levy in excess of five 
mills on the dollar in any year for 
school district purposes, not exceed- 
ing fifteen mills, shall receive a ma- 
jority of the votes of the voters in 
the district, but only a majority of 
said voters voting at the election. 


Tilley -v. Overton; 29° Okl> 292°116 
P 945. 
[b] Under statute authorizing 


levy if “the clearly ascertained will 
of the people shall be in favor of 
it,” and providing that, if a majority 
of those voting shall vote in favor 
of the tax, the sheriff shall collect 
it, a majority of those voting at an 
election held pursuant to the stat- 
ute constitutes the clearly ascer- 
tained will of the people. McNees 
v. McGill, 4 KyL 632. 


88. Davis v. Beaufort County Bd. 
of Education, 186 N. C. 227, 119 SB 
372; Williams v. Polk County Ba. of 
Education, 176 N. C. 554, 97 SE 478; 
Dwyer v. Hackworth, 57 Tex. 245; 
Ft. Worth v. Davis, 57 Tex. 225. 


[a] Particular provisions con- 
strued.—(1) Under Const. art 7 § 7, 
prohibiting counties, cities, towns, or 
“other municipal corporations” from 
contracting debts or levying taxes, 
except by vote of the majority of the 
“qualified voters,” a favorable vote 
by a majority of the registered voters 
is required. Davis v. Beaufort Coun- 
ty Bd. of Education, 186 N. C. 227, 119 
SE 372. (2) The term “majority of 
qualified voters,’ as required by 
Const. art 7 § 7, to approve an unnec- 
essary expense or tax levy in a mu- 
nicipal corporation, signifies a major- 
ity of the qualified voters in the dis- 
trict, and not a majority of those vot- 
ing in the election. Williams y. Polk 
County Bd. of Education, 176 N. C. 
554, 97 SE 478. (3) A provision au- 
thorizing a tax when “two thirds of 
the taxpayers shall vote for such 
tax’? means two thirds of all taxpay- 
ers who are qualified voters, and not 
two thirds of those voting. Dwyer v. 
Hackworth, 57 Tex. 245; Et. Worth v. 
Paths 57. Tex. 225 (Const. art’ xi 
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established for the white and colored children of a 
territory, a stated majority of the electors of the 
particular district interested in the tax is all that is 
required to authorize a tax therein.*® Under some 
statutes, before an election can be considered a legal 
one, a stated propbdrtion of the legal voters living in 
the district must have participated therein.®° 


[§ 772] (g) Count, Returns, and Canvass There- 
of; Certification of Results. Count.°! In computing 
the votes cast for and against a school tax proposi- 


tion the ballots cast by qualified voters and prop- - 


erly marked should be counted.°? On the other 
hand ballots cast by persons not qualified to vote 
should be rejected.°* Where registration by a voter 
is not considered an absolute qualification,®* votes 
of persons otherwise qualified but not registered are 
entitled to be counted.®® In a jurisdiction where 
the vote necessary to carry the election is a ma- 
jority of the voters and property owned by the vot- 
ers,°® that the proxy attached to the ballot shows a 
power of attorney to vote the entire assessment of 
the property owned by the voter does not indicate 
that the ballot, cast without any indication thereon 
of the amount voted, was intended to be a vote of the 
entire assessment, so that the ballot cannot be count- 
ed for any amount.®°* Where done in good faith the 
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reception of ballots that should not have been count- 
ed,°8 or the rejection of ballots that should have 
been counted,®® will not affect the validity of the 
election, if such improperly accepted or rejected 
ballots would not~have changed the result. 


Returns. It is generally provided by the statutes 
that immediately after the conclusion of the count 
the election officers prepare a return showing the 
number of votes cast for and against the proposi- 
tion,” which return, together with all other papers 
constituting the returns of the election, must be de- 
livered and certified to a specified board or officer.* 
Neither the election nor the levy thereunder is affect- 
ed by mere irregularities or informalities in the re- 
turn made by the judges of such an election, which 
have not affected the result, although a failure to 
make any return of the election may render illegal 
any levy thereunder.® 


Canvass of returns and certification of result.® 
Provision is generally made for a canvass of the 
returns and a certification or promulgation of the 
result by designated officers,’ 1t being sometimes re- 
quired that a certificate of the result be filed.® 


Preservation of returns.® Provision is sometimes 
made in the statutes for the preservation of tle re- 


89. Moss v. Mayfield, 186 Ky. 330, 97. Peck v. Catahoula Parish] the result. Connally v. Morrison, 140 
216 SW. 842. i ae Schools, 137 La. 334, 68 S$ cee 492,79 SE 119. (3) Board of elec- 
: 4 F ion commissioners. McGinnis _ v. 

fa] arene a Ours vote eee a 4 Bardstown Graded School Dist., 108 
colored electors is a at is require 98. McWilliams v. Iberville Par-| SW 289, 32 Kyl 1289 (under St. 
to authorize a tax in the colored dis-|jsh, 128 La. 422, 54 S 928; Clark v. [1903] § 4463a subs 5). (4) The 
oe Pah Sa nae tie Willrich, (Tex. Civ. A.) 146 SW 947.) county school superintendent should 
field, 186 Ky. 330, 216 SW 842. 99. Pickett v. Russell, 42 Fla. 116, | C27VaSs_the returns and decide the 


90. See statutory provisions; and 
eases infra this note. 


[a] Applicability of statute. 
“That part of section 7383, Rev. Laws 
1910, which provides that ‘at the elec- 
tion where it is proposed to vote an 
additional levy above the five mills 
herein authorized for school purposes 
the election shall be held to be a le- 
gal election when thirty per cent of 
the total number of legal voters liv- 
ing in such school district shall par- 
ticipate therein,’’’ applies to a school 
district in a city of the first class, 
in view of §,7384. McCreary v. Lee, 
45 Okl, 201, 145 P 777. 


{b] Constitutionality of statute.— 
That part of Rev. L. (1910) § 7383, 
relative to the number of voters who 
must participate in a school election, 
is not violative of Const. art 10 § 9, 
authorizing the increase, on a major- 
ity vote, of the tax rate for school 
purposes. McCreary v. Lee, 45 OKI. 
CAO mn WZ Ss 2) Sri 


91. At elections generally see Hlec- 
tions §§ 2389-244. 


At bond elections see supra §§ 726- 
728. 

92. Pickett v. Russell, 42 Fla. 116, 
28 S 764; Du Pre v. Cotton, 134 Ga. 
316, 67 SE 876; Clark v. Willrich, 
(Tex. Ciy. A.) 146 SW 947. 


Persons entitled to vote see supra 
§ 763. 


‘ 

93. Peck y. Catahoula Parish Pub- 
lic School, 137 La. 334, 68 S 629; 
Smith v. Parish School Bd., 125 La. 
987, 52 S 122. 


94. See supra § 763 note 93. 


95. McComb v. Robelen, 13 Del. 
Ch. D572 0it6 WA 745. 


96. See supra § 771. 


28 S 764; McWilliams v. Iberville 
Parish, 128 La. 422, 54 S 928; Clark 
MS ana, (Tex, (Civ. Ay)» 146.3S'W: 


[a] Sufficiency of showing of 
harmlessness of error.—That one 
half of the voters whose ballots were 
not counted voted against the levy 
of a.school tax, and the other half 
voted for the tax, would not justify 
a finding that the result of the elec- 
tion was not affected by the failure 
to count certain ballots. Clark v. 
Willrich, (Tex. Civ. A.) 146 SW 947. 


1. At elections generally see §§ 
245-250. 


At bond elections see supra § 727. 
2. See statutory provisions. 
3. See statutory provisions. 


[a] Particular board or officer.— 
Returns of elections held under the 
provisions of L. c 4336 approved May 
20, 1895, are properly made to the 
board of public instruction. Pickett 
v. Russell, 42 Fla. 116, 28 S 764. 


4 Holland v. Davies, 36 Ark. 446. 


Effect of irregularities generally 
see infra § 776. 


5 Hodgkin v. Fry, 33 Ark. 716. 


6. At elections generally see Elec- 
tions §§ 251-265. 


At bond elections see supra § 728, 
7. See statutory provisions, 


[a] Particular board or officer.— 
(1) The board of public instruction 
is the body having authority to can- 
vass the returns and declare the re- 
sult of a school tax election held un- 
der L. (1895) e@ 4336. Pickett v. Rus- 
sell, 42 Fla. 116, 28 S 764. (2) It is 
the duty of the ordinary to declare 


result of an election under St. (1903) 
§ 4481, and not the county commis- 
sion. Arbuckle v. McKinney, 97 SW 
408, 30 KyL 55. (5) Where a police 
jury ordered the holding of a special 
election to levy a school tax, such 
jury, and not the secretary of state, 
was the authority authorized to pro- 
mulgate the result of the election. 
White Hall Agricultural Co. v. Con- 
cordia Parish Police Jury, 128 La. 


668, 55 S 11 (general election law 
does not apply). 
[b] Certificate predating date of 


election.— A certificate of the voters’ 
approval of a school tax levy at an 
election after the date of the certifi- 
cate is insufficient. Peo. v. Chicago, 
ete; R. Col, 326 Tl, £79,157 Ne .2006 


8. See statutory provisions. 


[a] Substantial compliance.—The 
county clerk’s filing of the certificate 
of the result of a school election and 
notation of the result upon the tax 
books is substantial compliance with 
the statute (Crawford & M. Dig. 8§§ 
8878, 8955, 8956, 8970). Common- 
wealth Farm Loan Co. v. Lester, 179 
Ark. 293, 15 SW (2d) 991. 


[b] Loss or destruction of certifi- 
cate of result of school election after 
filing does not impair its force as a 
record, under Crawford & M. Dig. §§ 
8878, 8956, (8956, 8970. Common- 
wealth Farm Loan Co. v. Lester, 179 


Ark. 293, 15 SW (2d) 991. 


[ec] Contents of certificate.—It is 
not necessary that the certificate of 
the commissioners who compared the 
vote show that notice of the election 
was given. Fordsville Graded School 
Dist. No. 96 v. McCarty, 68 SW 147, 
24 KyL 164 (St. § 4464). 


9. At elections generally see Elec- 
tions § 250. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 772-773] 


turns for a designated period by designated offi- 
cers,1° and where such provisions are considered as 
being directory only,!! any irregularity in respect 
thereof which has not affected the result will not void 
the election.!? 


Record of school meeting.‘® The failure of the 
school officers to prepare the minutes and record 
of the meeting voting the tax until after the tax 
had been spread and the warrant for collection is- 
sued to the collecting officer does not invalidate the 
election and the tax voted.'# 


[§ 773] (h) Operation and Effect!®—aa. In Gen- 
eral. After approval by the electors of a tax ques- 
tion submitted, the appropriate board or officer must 
take appropriate. action for the levy of the tax,!® 
forthwith,1? and in accordance with the terms of the 
proposition submitted.1® A levy of a tax in excess 
of the amount voted is void;1® and, where the tax 
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authorized by the election is invalid because it ex- 
ceeds a constitutional limitation on the amount,?° 
it cannot be upheld for an amount within the limi- 
tation.2! On the other hand it has been held that the 
amount voted merely fixes the maximum amount 
that may be raised,?? thus permitting the school 
board to levy in a lesser amount.?* The tax must 
be raised for the purpose authorized by the elec- 
tion,?* a tax levy for a purpose other than that speci- 
fied being void.?® <A vote to sustain a school for a 
definite period is not equivalent to a vote to defray 
the expenses of that school so as to authorize the 
assessment of a tax for that purpose.?® The dis- 
trict officers are sometimes given the power to de- 
termine the rate of the tax to be levied after the 
voters have passed on the amount,?* in which case 
the power is not affected by the statement of a dif- 
ferent rate in the notice of election.28 Under a 
statute making the school year coincident with the 


10. See statutory provisions. 


[a] Papers to be preserved.—Un- 
der Act (1910) No. 256 §§ 14-16, the 
commissioners are required to put in- 
to the ballot boxes and _ preserve 
‘duplicate election returns, the regis- 
trar’s list of voters, and the ballots. 
Bonds v. Natchitoches Parish School 
Bd., 164 La. 584, 114 S 166. 


11. Mecaskey vy. Ratliff, (Tex. Civ. 
AM LOIS W115. 


12. Mecaskey v. Ratliff, supra. 


{a] Thus, where the only returns 
of a school election were placed in 
paper boxes tied with cotton strings. 
which contained the ballots and list 
or tally sheet, the failure to comply 
with the express terms of the stat- 
ute did not invalidate the election. 
Mecaskey v. Ratliff, (Tex. Civ. A.) 
159 SW 115. 


13. District meetings generally see 
supra § 242. 


14. Auditor Gen. v. Tawas Beach 
Assoc., 229 Mich. 534, 201 NW 450. 
[a] Reason for rule.—The action 


of the voters at the annual meeting 
is controlling, under C. L. (1915) § 
4098, and the report of the school 
board to the township clerk, under § 
5677, constitutes evidence of facts 
therein stated and authorizing the 
levy. Auditor Gen. v. Tawas Beach 
Assoc., 229 Mich. 534, 201 NW 450. 


15. Authority conferred by munic- 
ipal tax election generally see Mu- 
nicipal Corporations § 4290. 


Bond elections see supra § 729. 


16. Alexander v. Capps, 100 Ark. 
488, 140 SW 722; Argyle Planting, 
etce., Co. v. Connely, 125 La. 685, 

S 687; Yorktown Independent School 
Dist. v. Afflerbach, (Tex. Commn. A.) 

7 jA2 SW (2d) 130. 
[a] Ordinance by police jury. 


Argyle Planting, etc., Co. v. Connely, 


125 La. 685, 51 S 687. 


[b] Vote of levying board.— 
Where the statute provides that a 
concurrence of a majority of the levy- 
ing board is necessary to a decision, 
a vote of the members of such board 
must be taken. Alexander v. Capps, 
100 Ark. 488, 140 SW 722. 


[ec] Report of committee not suffi- 
cient.—Under statutes providing that 
a concurrence of a majority of the 
levying court shall be necessary to a 
decision in every case, providing for a 
written record of the proceedings of 
the court containing the names of the 
members voting in the affirmative and 
negative on all propositions to levy 


a tax, and providing for reports as to 
the amount of revenue collected, for 
use by the court in levying the tax, 
the recording of the report of the 
committee appointed by the court to 
report on the amount of taxes voted 
by the various school districts does 
not of itself levy the school tax; a 
vote of the members of the levying 
board is necessary to do that. Alex- 
pias v. Capps, 100 Ark. 488, 140 SW 
422. 


[d] Vote alone is insufficient.— 
The power to levy taxes is vested in 
the school district and submission to 
the voters is not sufficient as a levy. 
Yorktown Independent School Dist. v. 
Afflerbach, (Tex. Commn. A.) 12 SW 
tet 130 ‘Lrev (Civ. A.) 1 SW (2d) 
4 : 


Power or duty to levy after certifi- 
cate or estimate furnished see infra 
§§ 796-803. 


Vote of electors as levy of tax see 
infra § 793. 


17. Argyle Planting, ete., Co. v. 
Connely,2.125 Ba, 685, 51 S' 687. 


18. Goodwin v. Birmingham, 203 
Ala. 274, 82 S 524; Blakemore vy. 
Brown, 142 Ark: 293, 219 SW. 311; 
Alexander v. Capps, 100 Ark. 488, 140 
SW 7223 Hill we Genoir Co., 176  N 
Cr 5n2, STS H 493. 


[a] Thus (1) under a statute pro- 
viding that all taxes levied for school 
purposes shall be levied by the coun- 
ty court at the same time county 
taxes are levied, the court must pro- 
ceed to levy the tax according to the 
amount voted by the school district 
in order to constitute a valid tax; 
merely voting the tax is insufficient. 
Alexander v. Capps, 100 Ark. 488, 140 
SW 722. (2) An election to deter- 
mine the questioh of supplementing a 
school fund by a special tax, pursu- 
ant to Pub. L. (1911) ¢ 71, submits 
solely the question of a county tax to 
supplement the county school fund, 
so that, where the measure was de- 
feated in all townships but one, a 
special tax could not be levied in such 
township to increase its school fund. 
Hill v. Lenoir County, 176 NEY Cag bG25 
97 SH 498. 


19. Blakemore v. Brown, 142 Ark. 
293, 219 SW 311. 


20. Limitations on rate or amount 
of Har see infra § 784 


Goodwin sv. BigntA eran 203 
ee "274, 82 A 524. 
[a] Reason for rule.—‘“‘It would 


be a violent assumption on our part 
to hold that the voters of the district, 
in voting for a 25-year levy... 


would have adopted same had it pro- 
vided a levy for only 10 years, in or- 
der to effectuate the purpose they had 
in view. To uphold the levy for ten 
years would fasten upon the district 
an entirely different proposition from 
the one submitted to and adopted by 
the voters.’ Goodwin v. Birmingham, 
203 Ala. 274, 82 A 524, 526. 


22. De Haven v. MHardinsburg 


Graded Common School Dist. No. 4, 
164 Ky. 511, 175 SW 994. 
23. De Haven v. Hardinsburg 


Graded Common School Dist. No. 4, 
supra. 


24. Walsworth v. Jackson Parish 
School Bd., 149 La. 264, 88 S 815. 


25. Walsworth v. Jackson Parish 
School Bd., supra. 


[a] fIllustrationwm—Where a parish 
school board orders a special elec- 
tion to: obtain the authority of the 
taxpayers‘to levy a special tax, the 
proceeds of which, it is declared in 
the proposition submitted to them, 
are “‘to be used in issuing certificates 
of indebtedness and building and 
equipping the public school building 
in said district,’ and, in a suit by 
resisting taxpayers, it is shown that 
the real purpose was to use such pro- 
ceeds, in part, for the payment of 
the balance of a debt incurred in 
erecting the public school building 
thus mentioned, which had been built 
and occupied for more than a year, al- 
though not entirely completed, and, 
in part, for the payment of other 
debts illegally contracted for pur- 
poses not submitted to the taxpayers, 
the levy is properly decreed to have 
been void. Walsworth v. Jackson 
Parish School Bd., 149 La. 264, 88 S 


815. 
26. Adams v. Crowell, 40 Vt. 31. 
27. See statutory provisions. 
[a] Extent of power.—‘Where the 


officers of a school district submit to 
the voters at an annual school meet- 
ing, held as provided by law, an es- 
timate of the needs of the school dis- 
trict for the current fiscal year, and a 
majority of the voters approve the es- 
timate as submitted, the excise board 
is authorized thereby to approve the 
estimate in such particulars as seem 
reasonable, and cause a levy to be 
made to meet the estimated needs, 
within the constitutional limitation.” 
St. Louis, etc., R. Co. v. Kelsay, 111 
Okl. 163, 239 P 130. 


28. McComb v. Dutton, 32 Del. 255, 
122 A 81. 
[a] Statute construed.—The stat- 


utory power of a district board of 
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fiscal year, an election held in the latter part of a 
year does not authorize the levy of a tax in such 
vear;”° on the other hand, where there is no stat- 
utory restriction thereon, the tax may be levied 
for the current year.*?° Unless revoked by a sub- 
sequent selection or by statute the power given by 
the vote of the electors in regard to the levy of 
a tax continues until exhausted.*+ 


Collateral attack.*? The validity of a school tax 
election that is merely voidable cannot be attacked 
collaterally,?* as in a suit to enjoin the collection 
of the tax;?* but it is otherwise in the case of a void 
election,®® as in the case of an election ordered with- 
out authority and for an improper purpose.*® 


[§ 774] bb. Resubmission.*” In the absence of 
statutory restrictions a special meeting of the vot- 
ers of a school district may be legally held to order 
the raising of a tax which had been refused at a 
previous meeting.** There are statutes in some ju- 
risdictions, however, prohibiting the resubmission of 
a school tax question within a stated term,?® in which 
case a second election held before the expiration of 
such term is void.t® A resubmission held after the 
expiration of such term, however, is not void,*! even 


education to fix a tax rate, “upon 36. 
completion of the assessment,” to 
raise the amount of tax authorized at 
a preceding election, is not affected by 
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Stephens v. Dodd, supra. 41. 


37. Municipal tax elections gener- 461: 
Municipal § , 


though the order ‘talling such election was made 
before its expiration.42 Where a district has been 
divided in accordance with law,*? one of the new dis- 
tricts so created may have an election for a local 
school tax, although an election for such purpose 
had been held during the same year, and failed to 
carry in the old district as constituted before the 
division.t*# Where there is a statute making inop- 
erative a tax voted but not acted on within a des- 
ignated time, the holding of a second election on the 
same question, after the elapse of such time, is prop- 
er without any prior reconsideration o? revocation 
of the first vote.4® Where an election is void be- 
cause called without authority*® it is not binding 
upon the officers calling the same*? and a new elec- 
tion may be ordered.** 


[§ 775] cc. Revocation. A vote to levy a school 
tax may be rescinded at a regular or special elec- 
tion, provided the tax has not in the meantime been 
certified or levied by the school board,*® and it has 
been held that this may be done, although one of the 
electors has commenced an action to compel the 
board to certify and levy such tax.®° An election 
revoking a tax that has already been levied is con- 


Martin v. Grandview Independ- 
ent School Dist., 114 Tex. 291, 267 SW 
Parks v. West, (Tex. Civ. A.) 


Corporations 108 SW 466 [rev on other grounds 102 


the statement of a different rate in 
the notice of the election, the fair in- 
ference being, in the absence of any 
showing to the contrary, that the as- 
sessment was made after the election, 
so that the earlier rate, fixed before 
the election, was simply an estimate. 
McComb v. Dutton,,32 Del. 255, 122 
TA oilie 


29. Woods v. Miller, 168 Ga. 259, 
147 SE 74. 


[a] Thus an election held Nov. 10, 
1927, authorizing the levy of a tax 
for the school district, did not au- 
thorize an assessment and levy in 
1927. Woods v. Miller, 168 Ga. 259, 
147 SE 74. 


30. Argyle Planting, etc., 
Connely, 125 La. 685, 51 S 687. 


31. Peo. v. Payne, 296 Til. 483, 129 
NE 850. 


[a] Necessity for second election 
on same proposition.—L. (1915) p 644, 
limiting the amount of levy, and L 
(1919) pp 852, 856, increasing the 
limit, and fixing the aggregate levy 
for education and building purposes, 
did not repeal L. (1913) p 585 § 189, 
under which, by virtue of an election 
pursuant thereto, an additional school 
tax within the limitation finally fixed 
was to be levied annually thereafter 
until revoked, and hence another elec- 
tion to authorize the levy was not re- 
quired by reason of the acts of 1919, 
which amended the act of 1913. Peo. 
v. Payne, 296 Ill. 483, 129 NE 850. 


Revocation see infra § 775. 

32. Bond election see supra §§ 
429, 730. 

Taxpayers’ suits generally see in- 
fra §§ 895-920. 


33. Martin v. Grandview Inde- 
pendent School Dist., 114 Tex. 291, 
267 SW 461. 

34. Martin v. Grandview Independ- 
ent School Dist., supra. 

35. Martin v. Grandview Inde- 


pendent School Dist., supra; Stephens 
v. Dodd, (Tex. Civ. A.) 243 SW 710. 


Con ave 


ally see 
4291. 


38. Stanton v. Neptune City Bd. 
of Education, 68 N. J. L. 496, 53 A 236 
Pati 70) Ng Tees 365) bv An LL 3q. 


39. See statutory provisions, 


[a] Computation of time.—In com- 
puting the time between the elections, 
a prior election held within the term 
should be disregarded, and the time 
computed from the last valid elec- 
tion of the subject. Weesner v. Da- 
eeicen County, 182 N. C. 604, 109 SE 

oO. 


[b] Construction of statute.— 
Comp. St. § 5533 does not merely pro- 
hibit an election in any special tax 
district for the purpose of revoking 
a special tax within two years from 
the date of the election at which the 
tax was voted; but also prohibits an 
election to authorize a special tax 
within two years after a similar elec- 
tion at which the same proposition 
was defeated, as the concluding 
clause of the statute should be con- 
strued to read, “nor shall any elec- 
tion be ordered and held at any time 
within less than two years after the 
date of the last election on the ques- 
tion in the ‘district.” Weesner v. Da- 
vidson County, 182 N. C. 604, 109 SH 
863. 


[c] Applicability of statute.—Rev. 
St. art 828, as amended by Acts 37th 
Leg. (1921) c 24 § 2 (Vernon Annot. 
Civ. St. Suppl. (1922) art 2828), au- 
thorizing not more than one election 
to be held within year from date of 
election to vote on tax question, re- 
lates to a district where no tax has 
been voted, and Rev. St. art 2833, 
providing, where maintenance tax has 
been voted, no election to abrogate, 
diminish, or increase it shall be held 


within two. years, to districts in 
which tax is already in existence; 
“abrogate,” “increase,” and ‘“dimin- 


ish” connoting change or alteration 
in the original tax. McCall v. Lewis, 
(Tex. Civ. A.) 2638 SW 325. 


40. Weesner v. Davidson County, 
supra. 


Tex. 11, 111 SW 726, 113 SW 529]. 


42. Martin v. Grandview Independ- 
ent School Dist., 114 Tex. 291, 267 SW 
461; Parks v. West, (Tex. Civ. A.) 108 
SW 466 [rev on other grounds 102 
Tex. 11, 111 SW 726; 118 SW 5291. 


43. Alteration of districts see su- 
pra § 45 et seq. 


_44. Dutton v. Rahn, 162 Ga. 189, 
132 SE 756; Tyson v. Carroll County 
PS. of Education, 150 Ga. 177, 103 SE 

oo. 


““Where the county board of educa- 

tion has duly divided one school dis- 
trict into two school districts, under 
the provisions of the above-cited act 
[Acts (1911) pp 94-104], one of the 
districts so created may have an elec- 
tion for local school taxation under 
the statute, although an election for 
such purpose had been held during the 
Same year and failed to carry in the 
old district as constituted before the 
division.”” Tyson v. Carroll County 
Bd. of Education, 150 Ga. 247, 248, 
103 SE 158 [quot Dutton v. Rahn, 162 
Ga. 189, 182 SE 756]. 


[a] Thus the county board of edu- 
cation’s rescission of a former action 
creating a consolidated school dis- 
trict, and at the same meeting creat- 
ing substantially the same district, 
not, aS matter of law, to be a fraud 
and to render void election to author- 
ize tax. Dutton v. Rahn, 162 Ga. 
189, 182 SE 756. 


45. Randall v. Smith, 1 Den. (N. 
Yo pode. 

46. See infra § 754 note 9, 

47. Stephens v. Dodds, (Tex. Civ. 
A.) 243 SW 710. 

48. Stephens v. Dodds, supra. 


49. Kirchner v. Wapsinonoc School 
Tp., 141 Iowa 48, 118 NW 51; Hibbs 
v. Adams Dist. Tp., 110 Iowa 306, 81 
NW 584, 48 ‘LRA 535. 


50. Hibbs v. Adams Dist. Tp., su- 
pen, But see infra this section note 
58. : 


For later cases, developments and changes in the law see Annotations, same title and section number, 


[8§ 773-775 


> 


-§§ 775-777] 


sidered prospective only,*! the tax remaining valid 
for the ensuing year.°? Where there are statutory 
provisions prohibiting the holding of such rescind- 
ing elections before the elapse of a stated time,** 
an election of such character held before the elapse 
of such time is invalid and may be enjoined.** 


Petition by electors.°®> Whether or not the elec- 
tion must be ealled by the school officers on peti- 
tion by the electors depends on the terms of the 
statutes involved; under some such statutes not 
expressly requiring it, the election need not be called 
in the discretion of the school officers merely because 
petitioned by the electors,°® while under others it 
has been held the mandatory duty of the officers to 
call the election in such ease,®7 the latter, even 
where the tax has been partially carried out.>§ 


[§ 776] (i) Effect of Irregularities.°® The pur- 
pose of a school tax election being to get a full, 
free, and fair expression of the voters,®® and such 
elections being unattended with the formality of 
other elections,°t the statutes providing for such 
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an election should be interpreted with liberality, 
in view of the great public purposes which they ac- 
complish,®? and mere irregularities or informalities 
in an election, which do not affect the fairness of 
the election or the result, should be overlooked and 
disregarded, and should not be held to render invalid 
a levy otherwise valid.%* 


[§ 777] (j) Contest of Election.°* The statutes 
in some jurisdictions make provision for the contest 
of an election to authorize the levy of a school tax®® 
within a designated time,°® it being held in some 
jurisdictions that, ia the absence of such a statute, 
the courts are without jurisdiction to determine suits 
attacking the result of such tax election.67 Where 
the statute fixes the grounds on which the contest 
may be brought,®°® the contest cannot be sustained 
on any other ground.®® The procedure to be fol- 
lowed in a statutory contest must be in conformity 
with the statute relating thereto,7° so that, where 
required,‘! notice of the contest must be given to 


S51. Mann v. Allen, 171 N. C. 219, 
88 SE 235. 


52. Mann vy. Allen, 171 N. C. 219, 
88 SE 235. 


53. See statutory provisions, 


{a] Computation of time.—Where 
a school district had voted a twenty- 
cent school tax in 1902, and in June, 
1913, voted an additional tax of thirty 
cents on the one hundred dollar valua- 
tion, an election could not be held to 
abrogate the tax of 1902 until two 
years after the June, 1913, election, 
as provided by Rev. Civ. St. (1911) art 
2833. Beeman v. Mays, (Tex. Civ. A.) 
163 SW 358. 


54. Beeman v. Mays, supra. 

55. For tax election see supra § 
756. 

56. Kirchner v. Wapsinonog School 


Tp., 141 Iowa 43, 118 NW 51 (constru- 
ing Codes §§ 2749, 2750, as amended 
by L. [1900] p 81 c¢ 104). 

57. Oldham County Bd. of Educa- 
tion v. Wise, 178 Ky. 617, 199 SW 772 
(under St. § 4399 subs 8, providing 
that a tax voted stays in effect ‘un- 
til repealed by a vote of the people’’). 


58. Oldham County Bd. of Educa- 
tion v. Wise, supra. 

59. At elections generally see Elec- 
tions §§ 222-225. 

For particular irregularities in re- 
gard to tax elections see passim supra 
§§ 754-777. 

60. Travelstead v. Ray, 
706, 185 SW 91. 

61. Travelstead v. Ray, supra. 

62. See cases infra note 63. 

63. Ark.—Holland v. Davies, 
Ark. 446. 


Ga.—Coleman v. Emanuel County 
Bd. of Education, 131 Ga. 643, 63 SH 
41. 


169 Ky. 


36 


Iowa.—Locker v. Keiler, 110 Iowa 
707, 80 NW 433. 
Ky.—Travelstead v. Ray, 169 Ky. 


706, 185 SW 91; Common School Dist. 
No. 88 v. Garvey, 80 Ky. 159; Fords- 
ville Graded School Dist. No. 96 v. 
McCarty, 68 SW 147, 24 KyL 164; 
Eakins v. Eakins, 20 SW 285, 14 KyL 
562; McNees v. McGill, 4 KyL 632. 


La.—Flores v. De Soto Parish Po- 
lice Jury, 116 La. 428, 40 S 785. 


Mass.—Blackstone v. Taft, 4 Gray 


250. 


Tex.—Chestnutt v. Wells, (Civ. A.) 
280 SW 351; Boesch v. Byrom, 37 Tex. 
Civ. A. 35,183 SW 18; 


fa] Thus that the order of the 
board calling a school election did not 
specify the hour and place, nor the 
period for which the proposed tax 
would be levied, that the precise ques- 
tion was not propounded to the vot- 
ers, that the election was not held at 
the regular time, and that the elec- 
tion officers were not elected by the 
voters, or sworn, will not invalidate 
an election if the voters were pres- 
ent, understood the question, and free- 
ly, fairly, and fully expressed their 
will. Travelstead v. Ray, 169 Ky. 
706, 185 SW 91. 


[b] Correction of record.—A court 
of equity may hear proof that the 
electors of a school district, as em- 
powered by statute, at a meeting au- 
thorized the levy of a tax, and correct 
the record of the meeting to show this, 
where such correction is not in con- 
tradiction of the record, but in har- 
mony with, and necessary to make 
intelligible, what appears’ therein. 
Locker v. Keiler, 110 Iowa 707, 80 NW 
433. 


64. Cross references: 


Elections generally see Elections § 
269 et sea. 


Bond elections see supra § 730. 


Taxpayers’ suits generally see infra 
§§ 895-920. 


65. See statutory provisions. 


[a] Jurisdiction of court.—The 
trustees of a school district had no 
authority under the constitution and 
laws to declare the result of an elec- 
tion to levy a tax illegal and void, 
and their declaration to that effect is 
not binding on anyone, since the 
district court alone has jurisdiction 
over the contest of an election, a “‘con- 
test’? meaning a suit in which the va- 
lidity of the election or the correct 
ascertainment of the result is the 
subject matter of litigation in a court 
having jurisdiction to hear and deter- 
mine such issues. Stephens v. Dodds, 
(Tex. Civ. A.) 2483 SW 730. 


66. See statutory provisions. 


[a] Applicability of statute.—Act 
(1892) No. 106, providing for contests 
of special tax elections under Const. 
(1879) art 209, corresponding substan- 
tially with Const. (1898) art 232, and 


providing that any suit under the 
provisions of the act shall be brought 
within three months after promulga- 
tion of the result of the election con- 
tested, applies to similar elections un- 
der Const. (1898) art 232. Waggner 
v. Jefferson Parish Police Jury, 125 
La. 863, 51 S 1016 (Act [1899] No. 5, 
later Act [1902] No. 145, prescribing 


six months’ limitation is inapplica- 
ble). 
[b] Cure of errors by prescription. 


—The three months’ prescription un- 
der a statute, providing that a suit 
to contest the validity of special tax 
elections shall be brought within 
three months after promulgation of 
the result, cures all alleged illegalities 
and irregularities in the election pro- 
ceedings, including the petition of the 
taxpayers and promulgation of result. 
Wagener v. Jefferson Parish Police 
Jury, 125 La..863, 51 S 1016. 


{c] Computation of time.—(1) 
Where a police jury, having orgered 
an election to levy a special tax for 
school purposes, promulgated the re- 
sult of the election on June 6, 1910, 
a suit instituted to test the validity 
of the tax within ninety days there- 
after was not prescribed. White Hall 
Agricultural Co. v. Concordia Parish 
Police Jury, 128 Lia. 668, °55 S 11 (a 
police jury, promulgating the result 
of a special school tax election on 
June 6, 1910, is estopped thereafter to 
urge that-that was not the date of 
the legal promulgation). (2) Plea of 
prescription not sustained. Regard 
v. Avoyelles Police Jury, 117 La. 952, 
42 S 438. 


67. Patterson v. Knapp, 125 Ky. 
474, 101 SW 379, 31 KyL 108. 


68. See statutory provisions. 


69. McCall v. Lewis, (Tex. Civ. A.) 
263 SW 325. 


{a] Illustration.—As the statutes 
relating to the contest of elections do 
not authorize a contest on the ground 
that the law under which the election 
was held was void or that it did not 
authorize such election as was held, a 
judgment in such proceedings to con- 
test, declaring the school tax election 
to be void because it was not author- 
ized by law, is erroneous. McCall v. 
Lewis, (Tex. Civ. A.) 263 SW 325. 


70. Treaccar v. Galveston, (Tex. 
Civ. A.) 28 SW (2d) 887. 


71. See statutory provisions. 
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the contestee.*? 


provisions relating thereto.7* 


Pleading and proof. The burden of proving mat- 
ters going to affect the validity of the election is 
on the contestant,** who must establish his case by 
Where the pleadings in such 
a contest have set forth specific grounds, the con- 
testant is limited in his proof to such grounds,’° a 
general allegation that other errors than those speci- 


sufficient evidence.7® 


The person or persons to be named 
as contestees to the suit depends on the statutory 
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proof of matters other than those specifically plead- 
Evidence of how one deprived of an oppor- 


tunity to vote at an election would have voted is in- 


admissible.?§ 


fied would be shown on the trial not permitting of 


72. Treaccar v. Galveston, (Tex. 
Civ. A.) 28 SW (2d) 887. 
{a] What constitutes notice.— 


Written communications to the board 
of city commissioners, requesting a 
recanvass and giving reasons there- 
for, do not constitute a notice au- 
thorizing a suit to contest a school 
tax election. Treaccar v. Galveston, 
(Tex. Civ. A.) 28 SW (2d) 887 (Rev. 
St. [1925] art 3042). 


73. See statutory provisions. 


[a] County attorney need not be 
named as contestee in a school: dis- 
trict tax election contest. Hooker v. 
Foster, 117 Tex. 237, 1 SW (2d) 276 
(statute construed to require only one 
peculiarly concerned to be named con- 
testee). 


[b] Where members of board re- 
turning the results of the election 
were named as contestees, the court 
had jurisdiction to determine a school 
district tax election contest. Hooker 
Ve Moster, Ii7 Mex, 237, i (Siw. (2d) 
276 (Vernon Civ. St. Annot. [1925] 
arts 3069, 3070). 


74. Bonds v. Natchitoches Parish 
School Bd., 164 La. 584, 114 S 166. 


fa] Presumptions of regularity.— 
(1) It is to be presumed that ballot 
boxes contained duplicate election re- 
turns and registrar’s list of voters, in 
view of statute requiring these pa- 
pers to be placed therein and_pre- 
served, under Act (1910) No. 256 §§ 
14-16. Bonds v. Natchitoches Parish 
School Bd., 164 La. 584, 114 S 166. 
(2) It was to be presumed that com- 
missioners opened polling places and 
made returns as the law required, and 
plaintiffs had the burden of establish- 
ing failure to open polls, under Act 
(1910) No. 256 § 14. Bonds v. Natchi- 
toches Parish School Bd., supra. 


{b] That election returns were 
not in evidence did not show that 
they were not made or preserved, un- 
der Act (1910) No. 256 §§ 14, 16. 
Bonds v. Natchitoches Parish School 
Bd., 164 La. 584, 114 S 166. 


75. Bonds v. Natchitoches Parish 
School Bd., supra. 


[a] Evidence held insufficient.— 
The failure to open polls for a spe- 
cial election for the levy of a school 
tax, or to make or preserve requisite 
returns, held not shown, under Act 
(1910) No. 256. Bonds v. Natchi- 
toches Parish School Bd., 164 La. 584, 
114 S 166. 

76. McWilliams v. Iberville Parish, 
128 La. 422, 54 S 928; Smith v. Par- 
ish School Bd., 125 La. 987, 52 S 122. 


77. Smith v. Parish School Bd., su- 
pra. 
78. Whatley v. La Salle Parish 


School, 155 La. 797, 99 S 603. 


[a] Reason for rule.—Permitting 
such testimony would in effect be the 


holding of an election on a day other 
than the election day. Whatley v. 
La Salle Parish School, 155 La. 797, 
99 S 603. 


79. Oregon Short Line R. Co. v. 
Minidoka County, 31 Ida. 719, 175 P 
962; Marion School City v. Forrest, 
168 Ind. 94, 78 NE 187. 


[a] Thus it is not legal to supple- 
ment a shortage in one fund by an un- 
necessary levy for another purpose. 
See Peo. v. [Illinois Cent. R. Co., 266 
Ill. 636, 107 NE 803 (construing a stat- 
ute authorizing a limited tax for ed- 
ucational purposes and another tax, 


equally limited, for building pur- 
poses). 
[b] “Educational purposes.”—(1) 


As used in a statute (3 Starr & C. St. 
Annot. p 3706 par 202), the words are 
synonymous with for “school purpos- 
es;” thus, while the words “for build- 
ing purposes” in the statute are spe- 
cial, and apply solely to the building 
of schoolhouses and matters incident 
thereto, the words “for educational 
purposes” are general, and apply to all 
matters for which a board of direc- 
tors may levy school taxes. O’Day v. 
Peo., 171 Ill. 293, 49 NE 504. (2) A 
tax for a heating apparatus and recon- 
structing part of a basement of a 
school building and the sidewalk 
around it is not for “building pur- 
poses,” within the meaning of the 
statute, but is for ordinary repairs 
and within the term “educational pur- 
poses.” See Peo. v. Toledo, etc., R. 
Co., 281-Tll. 514, 88 NE 193; Wabash 
R. Co. v. Peo., 187 Ill. 289, 58 NE 254; 
Ghicasomete:) RiiCo.ev. Peo. ace DN. 
Gll620 45 NIP 1225) 9 (3)5 The cost of a. 
small coal shed, painting and paper- 
ing a schoolhouse, building a porch, 
lumber and flooring, stoves and stove 
repairs, fuel and a janitor’s services, 
cannot be included in a tax levy for 
“building purposes,” but must be in- 
cluded in a levy for ‘educational pur- 
poses.” O’Day v. Peo., 171 Ill. 293, 49 
NE 504. (4) A levy to maintain a 
county demonstration agent may be 
sustained as for “educational purpos- 
es.” Wright v. Atlantic Coast Line 
R. Co., 40 Ga. Aw 785, 151 SH 553. 2) 
“WMducational purposes” see 19 C. J. p 
1015. (6) “Building purposes” see in- 
fra § 780. (7) Tax to pay bonded in- 
debtedness for educational purpose 
see infra § 783. 


[ec] Brivate or parochial schools.— 
(1) A municipality cannot levy a tax 
in favor of a private school. Curtis 
v. Whipple, 24 Wis. 350, 1 AmR 187. 
(2) A municipality cannot levy a tax 
in favor of parochial schools, which 
are private institutions. Alton Com- 
munity Cons. School Dist. No. 151 Bd. 
of Education v. Alton Water Co., 314 
Ill. 466, 145 NE 683. (3) A school 
district cannot levy a tax in favor of 
parochial schools, which are private 
institutions. Alton Community Cons. 
School Dist. No. 151 Bd. of Education 


*By CHARLES REZNIKOFF (S§ 778-786). 


[§ 778] d. Purpose of Tax*—(1) In General. 
general, the power of raising taxes for school pur- 
poses may be exercised only for purposes author- 
ized by the provisions of the constitution, charter, or 
statute granting such power,’® including purposes 
incidental to those expressly authorized.8°® 


In 


A levy 


v. Alton Water Co., supra. (4) Nei- 
ther a city nor a school district can 
levy a tax for the benefit of parochial 
schools to pay for hydrant rental. 
Alton Community Cons. Scho6él Dist. 
No. 151 Bd. of Education v, Alton Wa- 
ter Co., supra. (5) Private schools 
generally see supra §§ 19-27. (6) 
Separate denominational schools as 
public schools see supra § 31. 


[d] Separate schools.—See Chica- 
go, etc., R. Co. v. Herndon, 74 Okl. 203, 
178 P 654; Lusk v. White, 68 Okl. 
316, 173 P 1128 (under Const. art 13 
§ 3 and Sess. L. [1913] c 219 art 15 § 
8, excise boards of counties, where 
Separate schools are maintained, may 
levy tax of limited amount for sepa- 
rate schools). 


[e] Payment of school-teachers.— 
(1) School taxes may be properly lev- 
ied for school-teachers’ salaries and 
expenses (Dennington v. Roberta, 130) 
Ga. 494, 61 SE 20; Texas, etc., R. Co. 
v. Harrison County, 54 Tex. 119; 
Munson v. Collingwood, 9 U. C. C. P. 
(Ont.) 497); (2) but no taxes can le- 
gally be imposed for the salary of 
an unqualified teacher (Stark v. Mon- 
tague, 14 U/C 1@OnBoa(Ont.).405)s 


[f] Tuition.—See Peo. y. Cleve- 
land, ete., R. Co., 288 TIN 70, 122 Nas 
792 (L. [1909] pp 368, 369 §§ 93, 94, 
96, as amended by L. [1917] pp 741- 
744, relating to taxation of property 
in nonhigh school districts for tuition 
of resident pupils attending high 
schools are valid); Carey v. Belleville 
Bd. of Education, 113 Kan. 398, 214 P 
792 (l. [1915] c 314, as amended by 
L. [1921] c 242, relating to the admis- 
sion of nonresident pupils in high 
schools in certain counties, and pro- 
viding for the payment of tuition, are 
not in violation of Const. art 11 § 4, 
providing that no tax shall be levied 
except in pursuance of law, which 
shall distinctly state the object of the 
same, to which object only such tax 
shall be applied); Hector Associated 
Schools Independent Dist. No. 63 v. 
Renville County School Dist. No. 83, 
122 Minn. 254, 142 NW 325, 47 LRA 
NS 200 (the funds to pay tuition im- 
posed on a school district whose pu- 
pils are sent to a nonresident associat- 
ed school formed under L. [1909] ¢ 
247 [Rev. L. Suppl. (1909) §§ 1342—15 
to 1342—25]; as amended by L. 
[1911] ¢ 82, for the promotion of ed- 
ucation in agriculture and home eco- 
nomics, may be raised by taxation); 
Oneida Bd. of Education v: Tuttle, 125 
Misc. 230, 211 NYS 413 (a decision of 
the commissioner of education, order- 
ing the trustee of a school district to 
pay the claim of the city board of ed- 
ucation for high school tuition, and, 
if no money is available, to raise the 
sum necessary by a tax, does not ef- 
fect a diversion of common _ school 
funds, but to levy an authorized tax). 


80. Greene School Dist. No. 1 v. 
Bailey, 12 Me. 254, : 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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of school taxes for unauthorized purposes is void.*! 
A local school tax ean be imposed only for a local 
purpose,*? but it cannot be: imposed upon one cor- 
porate body to pay for the local and corporate pur- 
poses of another.’* If the purpose for which a school 
tax has been voted fails, the tax itself fails;** but 
the validity of a levy is to be determined as of the 
time it was made, and not by events that happen 
thereafter to defeat the intention of the board or the 


[a] Incidental litigation.—A school 
tax may be properly levied for the 
payment of the expenses of inciden- 
tal litigation. Greene School Dist. No. 
1 v. Bailey, 12 Me. 254; In re John- 
son, 30 U. C. Q. B. (Ont.) 264; In re 
Tiernan, 15 U. C. Q. B. (Ont.) 87. See 
Johnson vy. Colburn, 36 Vt. 693 (a 
school district has a right to assess 
taxes to pay for defending a suit 
against a tax collector for collecting 
taxes, although there is a doubt as 
to whether the district is liable to 
the collector for his damages in such 
suit). See also Bassett v. Barbin, 11 
La. Ann. 672 (an act of the legisla- 
ture directing the sheriff of a par- 
ish to assess and levy a tax within a 
school district of the parish to pay 
a judgment against the school direc- 
tors of such district is not unconsti- 
tutional). But see Stark vy. Mon- 
tague, 14 U. C. Q: B.-(Ont.) 473, 475 
(‘It need hardly be said that if the 
amount of costs and expenses so in- 
curred [defending an illegal assess- 
ment] could be thus levied upon the 
ratepayers, there would be no object 
in withstanding the illegal proceed- 
ing, and it would be better to submit 
to what has been illegally done than 
to oppose it, even with the certainty 
of success’’). 


[b] Refund.—See Peo.'v. Read, 256 
Ill. 408, 100 NE 230, AnnCasi1913E 293 
(school taxes levied by legally au- 
thorized authorities to repay a city 
maintaining schools pursuant to an 
agreement providing for a refund in 
the event that the annexation of the 
territory comprising the districts is 
adjudged void are valid and enforce- 
able); Churchill v. Highland Park 
Graded School, 89 SW 122, 28 KyL 
162 (where a board of trustees un- 
lawfully levies and collects a tax on 
property outside of the school dis- 
trict, it should levy a further tax to 


refund the money unlawfully col- 
lected). 

81. Ill.—Peo. v. Chicago, etc., 
CO CAMA NE 594, 110 NE 825. 


. Me.—Greene School Dist. No. 1 v. 
Bailey, 12 Me. 254. 


N. Y.—Burhans v.- Union Free 
School Dist. No. 1, 24 App. Div. 429, 
48 NYS 702 [aff 165 N. Y. 661, 59 NE 
DPULO |. 


N. C.—Goldsboro Graded School v. 
Broadhurst, 109 N. C. 228, 13 SE 781. 


Pa.—Fitting v. Glassbrunner, 1 
Pearson 544, 


And see cases infra this note. 


[a] Construction of r&ilroad.—(1) 
Although, under the _ constitution 
(Const. [1848] art 9 § 5), the legis- 
Jature may confer upon the trustees 
of school districts power to tax for 
the purposes of instruction, it has 
none to authorize such taxation for 
the construction of railroads. Macou- 
pin County Tp. No. 7 v. Peo., 63 Ill. 
299; (2) , The expression ‘corporate 
purposes,” as used in Const. (1848) 
art 9 § 5, means a purpose necessary 
or proper to carry into effect the ob- 
ject of the creation of the corporate 
bodies; and a tax by a school town- 
ship or district to aid in the construc- 
tion of a railroad, or to pay interest 
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vision.8® 

| 
on bonds issued in aid of such road, is 
not for a corporate purpose. Peo. v. 


Schools Trustees, 78 Ill. 136, 139; Peo. 
v. Dupuyt, 71 Ill. 651, 655. 


[b] Repayment to school fund.— 
Under the authority to levy a tax for 
the purpose of purchasing or keeping 
up a library, school officers cannot 
levy a tax for the purpose of restor- 
ing money to the school fund which 
they have used in paying for a library 
already purchased. Lueder v. Caffrey, 
9 Kulp (Pa.) 144. 


[ec] Transportation of children.— 
See Shanklin v. Boyd, 146 Ky. 460, 
142 SW 1041, 38 LRANS 710 (con- 
struing St. § 4426a subd 9 [Russell 
St. § 5610a8] the board had no pow- 
er to use an additional tax levy for 
the purpose of transporting children 
to and from school; since such pur- 
pose was not mentioned in the stat- 
ute, and not within the terms ‘“neces- 
sary supplies” or “extension of school 
term’’). 

82. See Bromley v. Reynolds, 2 
Utah 525 (School L. §, 19 [Comp.. L. 
§ 607] held invalid as requiring diver- 
sion of portion of school tax raised 
in a school district). See also South- 
ern R. Co. v. St. Clair County, 124 
Ala. 491, 27 S 23 (where it was ar- 
gued against the validity of a school 
tax imposed by a county that it was 
not for “a purely local purpose,” but 
for a state purpose—the maintenance 
of the public school system of the 
state, the court holding the tax val- 
id said, after citing a number of cas- 
es “in which the primary duty rest- 
ed on the state, but there was an in- 
termingling of local interest in the 
county or municipality, and of benefit 
beyond that enjoyed by the people of 
the state generally,’ “when state and 
local purposes are so interwoven, 
when the real purpose is to promote 
the interest of the county or munici- 
pality, local taxation is supported by 
all authority’’). 


83. ‘See Peo. v. Cleveland, etc., R. 
Co., 286 Ill. 414, 121 NE 737; Peo. v. 
Wabash R. Co., 286 Ill. 399, 121 NE 
137; Peo. v.. Chicago, etec., R. Co.,.286 
Ill. 384, 121 NE 731 (L. [1917] pp 742, 
743, amending L. [1909] pp 368, 369 
§§ 94, 96, relating to taxes to pay the 
tuition of pupils in a nonhigh school 
district and providing that tuition 
shall not exceed the per capita cost 
of maintaining the high school dis- 
trict attended, excluding interest on 
bonded indebtedness to avoid duplica- 
tion, that the taxpayers of the high 
school district must pay such inter- 
est does not require them indirectly 
to contribute to the tuition of pupils 
residing in districts maintaining no 
high schools and’ thereby to contrib- 
ute to the local and corporate pur- 
poses of another corporate body or 
district). 


84. Moore v. Sabine Parish, 131 
La. 757, 60 S 234 
[a] Reason ier rule.—“If it did 


not, the situation would be that the 
avails of the tax would accumulate in 
the treasury from year to year with- 
out its being possible to put them to 
any use.’ Moore v. Sabine Parish, 
13d. La. 757, 60 S 234, 235. 
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directors that made the levy.®® 


[§ 779] (2) Particular Purposes—(a) In General. 
Specific provision is frequently made by the consti- 
tutions and statutes of the various states*® authoriz- 
ing and providing for the imposition of taxes for 
particular school purposes.*? 
rule already considered,** the nature and extent of 
the power depend upon ‘such express or implied pro- 
Where a statute authorizes the levy of a 


Under the general 


[b] For example, where the par- 
ish board, under public schools stat- 
utes (Acts [1902] No. 214), providing 
for the creation of school districts and 
high schools, rescinded the order cre- 
ating a high school district, after 
the vote of a special tax therefor, 
such tax fails. Moore v. Sabine Par- 
ish, 131 La. 757, 60 S 234 


85. Peo. v. Crear, 300 Ill. 611, 133 
NE 287; Peo. v. Scott, 300 Ill. 290, 
133 NE 299. 


86. See constitutional and statu- 
tory provisions. 


87. See cases infra §§ 780-783. 
88. See supra § 778. 

89. See cases infra this note. 

[a] Care of gymnasium and 


grounds.—Laws 1913, c. 14, prior to 
amendment by Laws 1917, c. 59, au- 
thorizing trustees of independent 
school districts to acquire sites for 
a gymnasium and playgrounds and 
to sell bonds therefor, did not author- 
ize levy of special tax for care of a 
gymnasium and grounds, where no 
bonds were ever issued. Oregon Short 
Line R. Co. v. Minidoka County, 31 
UG Fay fale) sc lifts Be OG 


{[b] Procuring and maintenance of 
farm.—Under a constitutional provi- 
sion authorizing a special tax for giv- 
ing educational support to public 
schools and the statutes requiring the 
principles of agriculture to be taught 
in the public schools, the authority 
does not exist to provide a farm. 
Hemler v. Richland Parish School 
Bd., 142 La. 133, 76 S 585 (where the 
court, in answer to the argument that 
a farm for practical instruction and 
demonstration was as necessary for 
teaching agriculture as is a labora- 
tory for teaching chemistry, said that 
the contention had “the fatal defect 
of proving too much by the 
same token the authority su tO 
teach ‘horticulture and home and 
farm economy’ would carry with it 
authority to establish and operate a 
farm for instruction in horticulture 
and a model home for instruction in 
home economy. Nay, zodlogy is 
taught in the high school, and there- 
fore a zoo might be provided and 
maintained’’). 


[c] Tax to collect indebtedness.—. 
A by-law providing that a township 
council may grant to the trustees of 
a school section authority to borrow 
money for certain purposes and shall 
cause to be levied upon the taxable 
property in the section a _ sufficient 
sum for the payment of principal and 
interest does not give the councils 
authority to levy and collect by spe- 
cial rate in school sections that have 
become indebted to them by loan. In 
re Doherty, 25 U. C. Q. B. (Ont.) 409: 


{d] Transportation.—Under Const. 
art 9 § 1, Education L., Cons. L. c 16 
§ 891, L. "(1925) ce 674, conferring up- 
on the commissioner of education the 
power to direct the transportation of 
children of school age in a union free 
school district, he may direct the 
board of education of such a district 
to provide funds therefor by the levy 
of a_tax.. Peo, vy. Graves, 243 Ns Y. 
204, 153 NE 49, 
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special tax, the tax must be levied solely for the pur- 
pose authorized,®® and cannot be levied for any oth- 
er purpose;°! so the enumeration of particular pur- 
poses excludes purposes which are not mentioned.*? 

[§ 780] (b) School Buildings and Maintenance 
and Repair Thereof. Provision is ordinarily made®? 
authorizing taxation for the purpose of the erection 


$0. Davis v. Bradford School Dist., 
4 Pa. Co. 656. 


91. Davis v. Bradford School Dist., 
4 Pa. Co. 656. 


{a] For example, a school building 
tax cannot be levied for general 
school purposes. Davis v. Bradford 
School Dist., 4 Pa. Co. 656 (constru- 
ing Act [1854] § 33). 


92. Hemler v. Richland Parish 
School Bd., 142 La. 133, 76 S 585. 


[a] Beason for rule—Laws au- 
thorizing taxation, or, in other words, 
authorizing a debt to be created 
against the taxpayer, or his property 
to be taken, without his consent, are 
in derogation of common right; and 
therefore to be strictly construed. 
This is especially true of laws au- 
thorizing special taxes. Hemler_v. 
Richland Parish School Bd., 142 La. 
133, 76 S 585. 


[b] For example, the levy of a 
special tax by a school district for 
providing an agricultural farm held 
not authorized. Hemler v. Richland 
Parish School Bd., 142 La. 133, 76 S 
585 (Const. arts 232, 281, authorizing 


the “purchasing and _ constructing 
. . . public parks and buildings, 
together with all necessary equipment 


and furnishing, bridges and_ other 
works of public improvement,” does 
not authorize a farm for a public 
school). 


93. See constitutional 
tory provisions. 


94 Blair v. 


and statu- 


Boggs Tp. School 
Dist., 31 Pa: 274. See Van Riper v. 
Ryerson, 30 N. J. L. 268 (constru- 
ing the act of March 27th 1862 [Laws 
1862, 307] authorizing the trustees 
of a school district who had built 
a school house to assess the cost on 
the persons and property of the dis- 
trict). 


fa] Power to authorize.—Under 
the duty imposed upon the general as- 
sembly by the constitution to provide 
by taxation and otherwise for a gener- 
al and uniform system of public 
schools, the general assembly may au- 
thorize and direct the respective coun- 
ties of the state as administrative 
units of the public school system or 
as governmental agencies employed 
for that purpose by the general as- 
sembly to provide money for such ex- 
pense by taxation or otherwise. Tate 
v. McDowell County Bd. of Education, 
192 N. C. 516, 135 SE 336. 


{[b] Uniformity.—(1) A constitu- 
tional requirement of uniformity does 
not apply to the subject of taxes for 
the building of schoolhouses (Adam- 
son v. Warren County, 9 Ind. 174), (2) 
hence township trustees may levy 
such taxes (Heal v. Jefferson Tp., 
15 Ind. 431; Rose v. Bath Tp., 10 Ind. 
18; Harmony Tp. v. Osborne, 9 Ind. 
458; Adamson v. Warren County, 9 
Ind. 174). 


[ec] Bond issue (1) will not be re- 
quired where sufficient funds may be 
raised by a legal tax levy to meet the 
requirements. Ogden v. Hardy, 124 
Ok, (223, 254 °P 961. (2). Under! L: 
(1917) c¢ 284 §§ 4, 5, the rural high 
school board in the erection of a 
school building is not necessarily lim- 
ited to proceeds of bonds voted by 
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buildings.?® 


exercise of such 


district for that purpose, and where 
a suitable school building cannot be 
erected for amount of bonds voted 
and issued, the board may erect a 
building and meet the deficiency by 
a levy of taxes within the limits fixed 
by section 4. Laswell v. Seaton, 107 
Kan. 439, 191 P 266. 


[d] Necessity.—(1) A tax voted 
for the construction of a new school- 
house will not be declared illegal and 
its collection enjoined on the ground 
that the building is not necessary, 
where it appears that the old school- 
house is some distance from the cen- 
ter of the subdistrict and that some 
of the scholurs cannot attend by rea- 
son of its distance from their homes, 
that it cannot be removed to a new 
site without considerable damage and 
expense, and that if moved it would 
be available for use for but a few 
years because of its age and weak- 
ness. Seaman v. Baughman, 82 Iowa 
216, 47 NW 1091, 11 LRA: 354) (2) 
Under a power to make an additional 
levy “sufficient for all purposes to 
conduct the schools,’ under certain 
circumstances, the power exists to 
make an additional levy for the en- 
largement of school buildings, or for 
the erection of additional new build- 
ings, but only for the purpose of re- 
lief in cases of immediate necessity. 
State v. Parkersburg School Dist. Bd. 
of Education, 68 W. Va. 40, 69 SE 378. 


{e] Implied authority.—(1) A stat- 
utory provision allowing each subdis- 
trict to have more than one school im- 
plies authority to build an additional 
schoolhouse. Wood v. Farmer, 69 
Iowa 533, 29 NW 440. (2) The power 
to establish free schools in a district 
and to levy taxes sufficient to defray 
the expenses thereof includes the 
power to levy a tax for necessary 
schoolhouses. Bull v. Read, 13 Gratt. 
(54 Va.) 78. (3) Where a statute em- 
powers a county board of education 
to create a consolidated school dis- 
trict and to submit to the voters in 
that district the proposition as to 
whether a tax shall be voted by and 
collected of the district for the pur- 
pose of erecting a necessary school 
building therein, the duty to levy the 
tax is by implication imposed on and 
vested in the county board of educa- 
tion, although the statute is silent as 
to whose duty it is to levy the tax. 
Davis v. Anderson, 171 Ky. 544, 188 
SW 652. (4) An authority in a school 
board to build a schoolhouse out of 
funds provided by the district does 
not authorize the board to build or 
cause a schoolhouse to be built and 
impose a tax for the payment of its 


cost. Nevil v. Clifford, 63 Wis. 4385, 
24 NW 65. 
{f] Territorial limits.—Unless the 


statute so provides, a board of edu- 
cation has no right to assess taxes or 
impositions on persons outside of the 
lines of its township for the cost of 
building a schoolhouse therein, al- 
though people outside of the township 
may participate in the benefits of the 


school. Bryant v. Goodwin, 9 Oh. St. 
471. 
{g¢] Town or district.—Where, un- 


der the statute, if at a legal meeting 
of a school district, called for the 
raising of money for any particular 


[§§ 779-780 


of school buildings®* or for the maintenance and re- 
pair®® thereof. A statute authorizing a levy of a tax 
for schools authorizes the levy of a tax for school 
Where, by the legislature, the power 
to tax for the purpose of erecting a schoolhouse is 
vested in the inhabitants of a school district, their 


power will not be interfered with 


purpose, a majority of the legal voters 
present are opposed to the raising of 
any sum of money deemed by the mi- 
nority sufficient for that purpose, the 
selectmen of the town are required to 
insert in their warrant for calling the 
next town meeting on town affairs an 
article requiring the opinion of the 
town on the subject of disagreement 
in the district, a disagreement author- 
izing the town to act does not arise 
merely because there was an equal di- : 
vision in the district meeting upon 
a motion to raise a specified sum for 
the expense of a building, where it 
does not appear whether there was 
any disagreement as to raising a less 
sum voted by the town meeting or 
any other sum less than that voted on 
by the school district. Powers v. 
Sanford, 39 Me. 183. 


{h] Petition.—A petition which 
states the facts which give the se- 
lectmen power to build a schoolhouse 
and to assess a tax therefor and 
prays them to build necessarily im- 
plies a request to do whatever is nec- 
essary to provide such house. Con- 
verse v. Porter, 45 N. H. 385. 


[i] Duty mandatory.—Creech vv. 
Common School Dist. No. 15, 102 SW 
804, 31 KyL 379; Montclair v. Baxter, 
76 N. J. L. 68, 68 A 794, 


{j] Construction of statute as a 
whole.—Any doubt as to whether a 
board of education is empowered to 
levy annual taxes for the purpose of 
erecting school buildings which may 
arise from the fact that the section 
of the statute authorizing the levy 
of such taxes mentions merely ‘the 
expenses of maintaining the schools, 
including a sinking fund for repairs, 
improvements of buildings” is re- 
moved by a subsequent section of the 
statute which authorizes the issuance 
of bonds for the purpose of acquiring 
sites and erecting schoolhouses in the 
event that the annual funds raised 
zie Aisa mources are not sufficient. 

ineville y. oore, 190 Ky. 3 
SW 477. alibec 


[k] Presumption as to validity.— 
Under Laws (1862) ec 172 §§ 16, 17, 
a schoolhouse tax voted by the board 
of directors, and not by electors of 
the district will be deemed valid, as 
it will be presumed that it has been 
voted by _the directors in pursuance 
of their duty, on neglect of the elec- 
tors to do so. Cedar Rapids, ete., R. 
Co. v. Carroll County, 41 Iowa 153. 


[1] Duration of power.—A statu- 
tory provision which provides for the 
levy of a special tax for the erection 
of a school building and relates only 
to the time of organization of the 
school district, does not authorize the 
raising of money to construct a new 
building, some years after the dis- 
trict has been organized and a build- 
ing has been constructed and main- 
tained. Posz v. Taylor, 61 Cal. A. 
623, 215: Powe 


95. See cases infra this note. 


[a] Imcrease .of tax within legal 
limits for the purpose of repairs and 
ornamentation may be _ justified. 
Schulz v. Davis, (Tex. Civ. A.) 207 
SW 634. 


96. St. Louis, etc., R. Co. v. Gracy, 
126 Mo. 472, 29 SW 579, 28 SW 736. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


‘ 


“ 


a 


t 


by the courts, except in a case where it has been 
manifestly abused.°* So where the school direec- 
tors have the power to levy a special tax from year 
to year to accumulate a fund sufficient to build a 
new building when such school building in their opin- 
ion is reasonably necessary,°®® the question of wheth- 
er they shall do so is one of governmental policy 
committed to the school board and is not a judicial 
question to be determined by the courts.®® How- 
ever, since a school building tax is for a special pur- 
pose and to be used solely for that purpose,! the 
assessment of an amount greatly in excess of that 
which is required for the special purpose may be re- 
strained.? In the absence of a statutory restric- 
tion, the power to impose a tax for the building of a 
schoolhouse may be exercised before a site for the 
building is designated,* or procured,* but the pow- 
er to tax cannot be exercised to build a schoolhouse 
upon a location where the authorities have no right 
to build it,> nor upon land, upon which the right to 
build has not been acquired.® ; 


Building purposes. Where a statute imposes a 
different limitation upon the amounts which may be 
levied for “educational” and for “building” purpos- 
es, the words “building purposes” apply solely to the 
building of schoolhouses and matters incident there- 
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Springfield School Dist. Bd. ,of Ed- 
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to,’ they authorize a tax for the purchase of a school- 
house site,* or suitable playgrounds,® or for the 
payment of amounts due contractors for the erec- 
tion of a school building,!® or for necessary addi- 
tions to a school building,'? or for the installation 
of a heating plant,’ or to be applied to the payment 
of bonds the proceeds of which were used for build- 
ing purposes,!? or to meet bonds issued for the erec- 
tion of a schoolhouse and falling due in the en- 
suing year;'* or to provide additional funds over 
the proceeds of a bond issue for the erection of a 
school building;1®° but they do not permit the use 
of part of a tax levied for building purposes for 
educational purposes,!® nor the levy of a tax for 
building purposes to be applied for expenditures 
for rent of a building for school purposes,!? nor 
for the rent. of school rooms,'® nor for light,1® nor 
for furniture,?° nor for fuel,?? but an amendatory 
statute permitting expenditures made for improve- 
ment, repair, or benefit of the school buildings and 
property to be paid out of taxes levied for building 
purposes allows the expense of repairs and other ex- 
penses for the upkeep of school property originally 
regarded as payable only from the educational fund 
to be paid from the building fund.?? The power to 
tax for building purposes cannot be exercised with a 


97. Sheldon vs Center School Dist., to be used. Peo. v. Peoria, etc., 
25 Conn. 224; Hikenbary v. Porter, 60 | ucation, 287 Ill. 590, 122 NE 838. RaiCo:,. 206 01 221 74 aN ade 
Nebr. 75, '82 NW 108. 10. Peo. v. Illinois Cent. R. Co.,+ [b] Debt limit—(1) The fact 

98. See statutory provisions. 266 Ill. 240, 107 NE 253. that a school-district is already in- 

[a] A specific date at which the| 11. Lee v. Marshall Tp. High|@ebted to the constitutional limit 


building shall be erected need not be} School Dist. 


No. 200 Bd. of Educa- 


does not preclude it from levying a 


- 2 : A s ial tax within prescribed limits 
fixed. Reed v. California Borough | tion, 234 lil A. 141. or th s ae , 
2 : e purpose of building or com- 
pear 17 Pa. Dist. 788,33 Pa. 12. St. Louis, etc., R. Co. v. Peo.,|pleting a school-house, since this 
= a ‘ Ne ae s 224 Ill. 155, 79 NE 664. does ey epee e on pole 
99. ced “Vv. alifornia oroug anaes 2 Peo,, | a8ains e_ district. eo, v. Chi- 
School Dist., 33 Pa. Co. 584. SOR Troe ApEn To ckroda Mabe RCAEOn Olen OhIRy ‘Con ee 2 eerie 
ts , NE 151; Cincinnati, ete, R. Co. v. 


1. Davis v. Bradford School Dist., 


4Pa. Cor 656. io] 


A tax for building purposes 


People, 206 Ill. 387, 69 NE 39. (2) 


2. Davis v. Bradford School Dist., 
supra. 


3. Seaman v. Baughman, 82 Iowa 
216, 47 NW 1091, 11 LRA 354; Colton 
v. Beardsley, 38 Barb. 29. 


4. Colton v. Beardsley, 38 Barb. 
(N. Y.) 29; Williams v. Larkin, 3 
Den. WN. -.Y.)\ 114; 


[a] That the title to the proper- 
ty has not been acquired is not a 
good objection to a tax to pay fora 
school house. Williams v. Larkin, 3 
Den. WON. } Yl 2. 


5. Marble v. McKenney, 60 Me. 
332. But compare Stevens v. Kent, 
26 Vt. 503 (holding that the fact 
that a school district mistook their 
rights, and the location of their 
schoolhouse proved to be illegal, and 
upon indictment was adjudged a nui- 
sance, will not affect the validity of 
the tax raised to build the school- 
house). 


6. Loverin v. School Dist. No. 3, 
64 N. H. 616, 14 A 810. See Baucum 
v, Claiborne Parish Police Jury, 119 
La. 532, 44 S 289 (facts found not 
to support claim that the title to 
the schoolhouse lot in question was 
not in the public). 

7. O’Day v. Peo., 171 Ill. 2938, 49 
NE 504. 

g. St. Lotis, etc. R. Co. v. Peo., 
225 Ill. 418, 80 NE 303. 

9. Reiger v. Springfield School 
Dist. Bd. of Education, 287 Ill. 590, 
122 NE 838. 

[a] Levy to discharge vendor’s 
lien may be authorized. Reiger v. 


’ 


within the legal limit may be levied 
to pay bonds and interest, the pro- 
ceeds of which have been used for 
erecting school houses. Cleveland, 


etce:, R.°~ Co. v. People, 208 Ill. 9, 69 
NE 832. 
[b] Description of tax.—Under 


Hurd Rev.) St: -€1919) se 122% § 189, 
school boards can levy taxes only 
for educational or building purposes, 
so that taxes to pay the interest 
and principal of bonds issued for 
building purposes should be levied 
as a tax for building purposes, but 
the designation of the tax as one 
for paying the bonds would not be 
fatal to its validity if the entire 
levy for school purposes did not ex- 
ceed the rate of taxation provid- 
ed by law, in the absence of a vote 
to increase the rate of taxation. Peo. 
Vv. -Wouisvilfe, “etc.;, R: Co., 300° Tl. 
312, 133 NE 340. 


14. Peo. v. Illinois Cent. R.. Co., 
266 Ill. 240, 107 NE 253. 


15. Hartman v. Pesotum Commu- 
nity Cons. School Dist. No. 52, 325 
Ill. 268, 156 NE 283; Peo. v. Scott, 


300) SUES 2905 sel NE 2995 9 Reo. pave 
Crear, 300 Ill. 611, 133 NE 287; Peo. 
Vee Ste OUlS Totes, Uh. (COs 1280" Uli 


61, $2; NE’ 305; Peo. v. Peoria, etci, 
R. Co., 216 Ill. 221, 74 NE 734. 


[a] Taxes levied for building 
purposes, to make up the difference 
between the cost of a school build- 
ing and the amount realized from 
a sale of bonds therefor are valid, 
where the election at which the erec- 
tion of the building was authorized 
did not limit the cost to the amount 
of the bonds voted, or specify the 
purpose for which the bonds were 


Where a bond issue of a school dis- 
trict is within the limit of indebt- 
edness set by the Constitution, but 
is insufficient to complete the school- 
house, a tax levy for the purpose 
of completing the building is not 
in violation of the Constitution. Peo. 
v. Martin, 283 Ill. 380, 119 NE 296. 
(3) Where a school-district has ex- 
hausted its power to borrow mon- 
ey for the building of a _ school- 
house, and the building is still in- 
complete, the district may levy up 
to the statutory limit for building 
purposes and continue to do so from 
year to year, until a sufficient amount 
is raised to complete the building. 


People. v. .Chicago, ete, R. .Co:, 223 
Ill. 448, 79 NE 151. 

16. Peo. v. Illinois Cent. R. Co., 
337 Ill. 276, 169 NE 178; Peo. v. 
Louisville, ete., R. Co., 300 Ill. 312, 
133 NE 340; Peo. v. Hassler, 262 11). 
138),0L04 NEL: 

List Peony.» Meyer, yok aioe aes 
145 NE 183. 

18. Peo. v. Cummins, 337 Ill. 281, 
169 NE 188. 

19. Peo. v. Cummins, supra. 

20. Peo. v. Cummins, supra. 

21. Peo. v. Cummins, supra. 

22... Peo. v. Chicago, etc., R. Co., 


257 Ill. 208, 100 NE 502. 


[a] Rule applied.—A levy by a 
school district of $7,500 for build- 
ing expenses, made without election, 
is not invalid on that ground, as 
School Law § 189, provides that sums 
expended for the improvement and 
repair shall be paid from the taxes 
levied for building purposes, and the 


672 [56 Crd] 
view to accumulating a fund to be used for that pur- 
pose at some future time,?" or for the erection of a 
building which the school officers have in contem- 
plation but have not fully agreed upon,?* or which 
has not been authorized by a vote of the people as 
required?’ but the building need not be actually in 
the course of construction at the time.*® Further, 
the power is limited by the maximum rate fixed by 
the statute conferring it.?* 


, School purposes. Where a classification of tax- 
es is made into taxes for school purposes, taxes for 
the purpose of erecting public buildings, and taxes 
to pay existing indebtedness, authority to levy taxes 
for school purposes does not authorize a levy for 
school buildings,?* otherwise, however, it would 
seem: that the erection of a school building may be 
properly regarded as within the meaning of “school 
purposes.’’?° 


Support of schools. A statute authorizing a tax 
for the “support” of schools does not authorize a 
tax for building purposes.*° 


Rental of building.*! Where a board of school di- 
rectors has power to rent buildings for schoolhous- 
es,°? a statute authorizing the levy of a tax for the 
purchase of or payment for ground and the ereec- 
tion of school buildings thereon authorizes the levy 
of a special tax for the purpose of paying rent on 
a building to be used as a schoolhouse.** 


Purchase of site.** A constitutional provision 
authorizing taxes for the erection of public schools 
authorizes the enactment of a statute conferring the 


eourt cannot take judicial notice that [a] 
the sum levied was not needed for 
ordinary repairs for which no pe- 
tition is necessary. Peo. v. Chica- 
SOM ets Gh 1OoOw, zoo LIN V4 76100 
NE 266. 

23. Peo. v. Bell, 309 Ill. 387, 241 
NE 187. 


24. Cleveland, etc., R. Co. v. Peo., 
208 Ill. 9, 69 NH 832. 

BE SU uOUlss .OtC.,, rts COs, Vr de, 
224 Ill. 155, 79 NE 664. 


26. Peo. v. Crear, 
133 NE 287. 


OT eee eon Ve : 
Tll. 382, 170 NE 224. A Bor. 


23. State v. Wabash, ete, R. Co., 34 
90 Mo. 166, 2 SW 275; State v. : 
Wabash, etc., R. Co., 83 Mo. 395. 


{a] “Schools” and “school pur- 
poses” distinguished.—A tax levied 
for the erection of school buildings 
is a tax levied “for schools’ with- 36. 
in the meaning ee “a statute Oe: 
St. [1889] § 7653) authorizing a levy ae 
Srerout os order of the circuit court. a Carlton 
St. Louis, etc., R. Co. v. Gracy, 126] 498, 1 A 194. 
Mo. 472, 29 SW 579, 28 SW 736 [dist 38. 
State v. Wabash, etc., Co., 83 Mo. 39 
395 (holding that a tax for school - 


statute confers 
school purposes, 
Chat Va witaxe Lox 
are given 


the building, 
473, 279-P 447, 


31. Rent as 
300) Ts 611, 


Wabash R. Co., 338| 33 


Repair as 


Louisville, 
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Implied power.—Where the 45. 
power 


a building may be 
imposed where the school authorities 
i power to 
may judge expedient with regard to 
repair, etc. 
Hedges, 12° Us (C3.@.B. (Ont. 531. 


30. Whitmore v. Brown, 207 Cal. 


“building purpose” 
See supra text and notes 17, 18. 


32. See supra § 472. 


Hackett v. 
ough School-Dist., 


136, 229 SW 852; 
Tex. 266, 166 SW 3875. 


“pbuilding purpose” 47 
see supra text and note 22. F 


v. Newman, 


Bump v. Smith, 11 N. H. 48. 


etcno ry Contin 
School Dist. No. 108, 29 SW 3840, 16 


[§§ 780-781 


power to tax to obtain sites for such schools.*° 


Repairs.*® <A statute authorizing the assessment 
of a tax for making repairs does not authorize a 
tax for the building of a schoolhouse.*? Authority to 
tax for erecting and repairing schoolhouses author- 
izes a tax to remove and repajr a schoolhouse.**® 
Where a debt has been incurred for the making of 
repairs to a schoolhouse, a valid tax for repairs for 
the purpose of paying such indebtedness may be 
levied under authority to levy a tax for repairs.*®® 


[§ 781] (c) High Schools, Academies, and Junior 
Colleges. While it has been held that a school dis- 
trict being purely a creature of. statutory law*® can- 
not, unless the power is conferred by statute, tax for 
the conducting of a high school,*! it has also been 
held that in the absence of constitutional or statu- 
tory restriction, the branches of knowledge which 
distriet officers may cause to be taught or the 
erade of instruction which may be given is not lim- 
ited where the voters consent in regular form to 
bear the expenses and raise the taxes thevefor,*? 
so the school authorities may tax for the support of 
what are known as high schools,** and provide for a 
free instruction in other languages than English.** 
The power of a town to tax for purposes of a high 
school is not excluded by the fact that towns, in 
order to avoid a penalty, are required to provide for 
only a small amount of schooling.*> Subject to the 
restrictions imposed by the constitution, a state leg- 
islature may delegate to local authorities the power 
to tax for the support of high schools,4® or junior 
colleges.*7 In order that the power to tax for the 


Cushing v. 
to tax for }|Metc. (Mass.) 508. 


held 46. Powell v. Hargrave, 136 S. C. 
345, 1384 SE 380. 


Additional taxes authorized 
with assent of voters in school dis- 
tricts maintaining high school grades 
by School Law § 189 (Smith-Hurd 


Newburyport, 10 


has been 


do what they [a] 
Kelly v. 


Revoae St. (1920 eco 222 ser 21 epiare 
for school purposes consisting of 
educational purposes and _ building 


purposes or the purchase of school 
grounds, and not alone for high 
school purposes, and are not limit- 
ed to expense of maintaining high 
schools. Peo. v. New York, etce., 
R. Co., 334 Ill. 438, 166 NE 94. 


[b] Duty and power to tax.—See 


Emporium Bor- 
150 Pa. 220, 24 


Purchase of site as “building |In re Oakwood High School Bdad., 16 
purpose” see supra text and note 8. 


35. Rockdale v. Cureton, 111 Tex. 
Glass v. Pool, 106 


Ont. A. 87; In re Morrisburgh Ba. 
of Education, 8 Ont. A. 169; In re 
Niagara High School Bd., 1 Ont. 
| A. 288; In re Perth Bd. 
cation, 39 UC. Os BS COnto meas 


McHenry v. Ouachita Parish 
School Bad., 169 La. 646, 125 S 841. 


77 Me. [a] Higher institution of learn- 
ing.—A constitutional provision for 
the making of legislative appropria- 
tions for the support of the higher 
institutions of learning of the state 


buildings was not a tax for “school | ®' me does not preclude the legislature 
purposes” within the meaning of a Kyl 554. from making provision for junior 
statute, then in force, for the taxa- 40. Creation of school districts| colleges to be maintained by local 
tion of railways) on the ground that] see supra § 48 et seq. taxation, where such colleges can 
“school purposes” as used in the ‘. have no legal existence or status, 
statute there under consideration 41. Morton Salt Co. v. Reno Coun-| except in connection with a state 
was used with rarer ence ee the de-| ty Dist. No. 136, 31 F. (2d) 155. high school ne are created for the 
tails of a scheme of taxation and . Stuar ; Salama ; sole purpose of supplementing the 
not as used in Rev. St. [1889] § ie ete atts omoes SSE course of studies prescribed in the 


7653 in a wider sense, to describe 
all kinds of taxes for the support 43. 
of schools]. 


29. Kelly v. Hedges, 12 U. C. Q. 44. 
BeCOnt) 253k. 


Stuart v. 


Stuart v. 


Kalamazoo School 
Dist. No. 1, supra. 


Kalamazoo School [b] 
Dist. No. 1, Supra. 


high schools of the state. McHenry 
v. Ouachita Parish School Bd., 169 
La. 646, 125 S 841. 


Construction and mainte- 
nance.—A special tax for the pur- 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
a 


of Edu- 


ste 


er, = 


§§ 781-783] 


support of a high school may be exercised, the school 
authorities must have complied with the law relat- 
ing to the establishment and maintenance of such 
a high school.4® The power to tax for township 
high school purposes may be implied from a stat- 
ute giving the township trustees the powers of dis- 
trict directors for the purpose of building the 
schoolhouse, supporting the school, and other neces- 
sary expenses, where the district directors have such 
power with reference to district schools.*® 


Requiring support. Under a general constitution- 
al power to establish high schools, the legislature 
may provide for their support by methods different 
from those adopted for like purposes for other 
schools.°° The power of a state legislature to re- 
quire a county to tax for the establishment and main- 
tenance of public schools®! affords the power to 
require the counties of the state to provide for the 
establishment of and codperate in the maintenance of 
the county high schools.®? 


Deficiency in bond issue. Where the proceeds of 
a bond issue are found to be insufficient for the erec- 
tion of a high school contemplated, the board of 
trustees which has the power to levy taxes to pay 
for the erection of school buildings may levy a 
tax to meet the deficiency so long as the limit upon 
the levy fixed by statute is not exceeded.*? 


An academy, which is one of the common schools 
of the state and is designed to carry out, in part, 
the public school system of the state, is a public 
corporation,®‘ so that the power to.tax for its support 


pose of construction and mainte- 


nance of a junior college is not void] Morris, 8 PaDist&Co 505. 
Graded School v. 
109 NviGi228;5 
781 (holding that Acts [1881] c 189, 


as imposing one tax for several pur- Goldsboro 
poses (Const. [1921] art 12 § 11; 


Act [1928] No. 1783). McHenry v. 


pare 
Broadhurst, 
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Gilberton Borough School Dist. v. 


[56 C.J.] 673 


is not improperly exercised as for the benefit of a 
private corporation, although the academy is au- 
thorized to collect a fee when public funds are in- 
sufficient for its support.>® 


[§ 782] (d) Provision for Highways. Under a 
statute giving a district board the power to obtain 
roads at the expense of the corporation for proper 
access to its schoolhouse,°* the power to tax for 
such purposes exists.°* 


[§ 783] (e) Payment of Indebtedness. Subject 
to constitutional and statutory limitations as to the 
amount which may be imposed,°® and as to the man- 
ner of its exercise,®*”% school authorities are ordinari- 
ly regarded as having the power to tax for the pur- 
pose of discharging their legitimate indebtedness,°® 
although incurred by their predecessors in office,®° 
or during a preceding year,°! but not to discharge in- 
debtedness unlawfully ineurred.*? A constitutional 
provision requiring any school district to incur any 
indebtedness to provide for the levy and collection 
of the tax necessary for its payment is self-execut- 
ing,*? and controls any statutory direction or re- 
quirement.°* An act of the legislature imposing an 
extraordinary debt upon a school district carries 
with it the power to levy a tax sufficient to pay it,°® 
unless a contrary intention appears from the. act,®® 
or from a general law in force when it was passed.¢7 


Bonded indebtedness.°* As a general rule the 
power to issue bonds is regarded as implying power 
to levy and collect the taxes for their payment,®® 
the duty to do so, however, is frequently expressly 


Howard v. Se Dist. No. 27, 102 SW 
318, 31 KyL 3 


63. Peo. v. a York, .ete:,i.R. Cor 
323 Ill. 493, 154 NE 193; Peo. v. Scott, 
300 Ill. 290, 133 NE 299: 


But com- 


13 SE 


Ouachita Parish School Bd., 169 La.|and Acts [1887] c 382, authoriz- 
646, 125 S 841. ing a levy—of taxes for the pur- [a] Effect as levy.—Under Const. 
48. Rice v. McClellan, 202 Cal. | Pose of establishing, and for the]art 9 § 12, requiring a school district 


650, 262 P 1092. annual 


[a] Purchase of site.—It is not 


support of graded schools, 
do not either in terms or by impli- 
cation authorize a levy of taxes to 


incurring indebtedness to provide for 
the collection of a direct annual tax 
sufficient to pay the interest and the 


necessary that the purchase of a 
Jot for a high school building should 
be authorized or made before a tax 
is levied for the erection of such 
building. Bancroft v. Randall, 4 Cal. 
A. 306, 87 P 805. 


AGweetishner «ve Peo, 84) Mit 7491 


50. Peo. v. Lodi High School Dist., 
124 Gal: 694, 57 - 660; —Bancroft 
Va, Randall; 4 Cal.’ A. 306, “87 P 805. 


51. See supra § 751. 


52. State v. Meador, 1538 
634, 284 SW 890. 


53. Laswell v. Seaton, 107 Kan. 
439, 191 PB 266. 


54. State v. Vaughan, 99 Mo. 332, 
12 SW 507. 


55. State v. Vaughan, supra. 
56. See supra § 503. 


57. Brockway v. Louisa County, 
133 Iowa 293, 110 NW 844; Bogaard 
v. Plainview Independent Dist., 93 
Iowa 269, 61 NW _ 859; McShane v. 
Pleasant Grove Independent Dist., 
76 Iowa 3338, 41 NW 33. 


58. Limitations upon amount see 
infra § 784. 
58%. See supra §§ 752-777. 


992, Wouisville, sete., — KR... Co... N: 
School Dist. No. 108, 29 SW _ 340, 
16 KyL 554; Ellis v. Oxford Grad- 
ed School, 156 N. C. 10, 72 SE 2; 


[56 C. J.—43] 


Tenn. 


pay the interest or principal of any 
debt created for that purpose). 


[a] Advancement of funds for 
repairs.— Where the school trustees 
advance funds from their own in- 
dividual means to make necessary 
repairs upon a_- school-house, the 
sums advanced become a debt of 
the school-district for the payment 
of which the school trustees may 
levy a tax upen the district. Louis- 
ville; Pete... shin! ©os ava Schooly Dist, 
No. 108, 29 SW 340, 16 KyL 554. 


[b] Obligations to become due.— 
It is not necessary for the taxing 
authorities of a school district to 
wait until money is actually need- 
ed for the payment of outstanding 
obligations before taxes may be 
levied, and they have the right and 
should anticipate as nearly as they 
can the amount necessary to meet 
the cost of operating the district 
and arrange to have on hand suf- 
ficient funds to meet the obligations 
when they become due., Peo. v. 
Crear, 300 Ill. 611, 183 NE 287. 


60. Bordelon v. Lewis, 8 La. Ann. 
472. 


61. Burgess v. Pue, 2 Gill (Md.) 
254; Cowart v. Foxworth, 67 Miss. 
322, 7S 350; Re Athens High School 
Bd., 29 Ont. L. 360, 5 OntWN 100. 


62. Peo. v. Toledo, etc., R. Co., 229 
Ill. 327, 82) NE 420; Baltimore, etc., 
R. Co. v. Peo., 195 Ill. 423, 68 NE 262; 


principal when due, the tax levied by 
the auditor for payment of school dis- 
trict bonds and coupons under L. 
(1877) p 158, was merely making pro- 
vision for the extension and collection 
of the tax, which had been in effect 
levied when the bonds were issued. 
Peo. v. Chicago, etc., R. Co., 300 Ill. 
258, 1383 NE 339. 


64. Peo. v. New York, etc., R. Co., 
323 Ill. 498, 154 NE 193; Peo. v. Lou- 
isville, vete., "R: Cos,)300) D382 133 
NE 340. 


65. Lincoln County Independent 
School Dist. No. 12 v. Manning, 32 
Ida. 512, 185 P 723. 


66. Lincoln County Independent 
School Dist. No. 12 v. Manning, supra. 


67. Lincoln County Independent 
School Dist. No. 12 v. Manning, su- 
pra. 


68. Necessity of provision tou pay- 
ment of bonds see supra § 73 


69. Benton v. Scott, 168 ce 378, 
68 SW 78; Ellis v. Oxford Graded 
School, 156 N. C. 10, 72 SE 2; State 
v. Bacon, 31S. C. 120, 9 SE 765; Hous- 
ton v. Gonzales Independent School 
Dist., (Tex. Commn. A.) 229 SW 467 
[mod on other grounds (Civ. A.) 202 
SW. 963, 971]. 


[a], Authority to assess and collect 
taxes for corporate purposes author- 
izes the levy of a tax to pay a bonded 
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imposed by statute.7° Where under the statute a 
school district may levy taxes for educational and 
building purposes only,’! a bonded indebtedness in- 
eurred for building a schoolhouse must be paid from 
the tax levied for school purposes.*? 


sification of taxes is made 


buildings, 


indebtedness contracted for the erec- 
tion of a school-house. State v. Ba- 
eon, st S.C. 120,.9 SE 765. 


{[b] Creation of sinking fund.—(1) 
Const. art 9 § 12, declaring that any 
school district before incurring any 
indebtedness shall provide for a direct 
annual tax sufficient to pay the inter- 
est on the debt and to discharge the 
principal within twenty years, where 
a school district issued and sold bonds 
without having first complied with the 
constitutional provisions, and used the 
proceeds in building schoolhouses, an 
annual tax might be levied not only 
for the payment of interest on the 
bonds, but to create a sinking fund to 
pay the interest on maturity. St. 
Louis, etc., R. Co. v, Peo., 225 Ill. 418, 
80 NE 303. (2) Under 4 Starr & C. 
St. Annot. pp 1168, 1169 § 1, author- 
izing district school directors to levy 
an annual tax not to exceed two and 
one-half per cent for building pur- 
poses and Const, art 9 § 12, declaring 
that any school district before incur- 
ring any indebtedness shall provide 
for the collection of a direct annual 
tax sufficient to pay interest on the 
debt as it falls due, and to discharge 
the principal within twenty years, 
where a school district issued and sold 
bonds for a part of the cost of a 
schoolhouse, it was authorized, after 
‘the construction thereof, to levy an 
anual tax, not exceeding two and one- 
half per cent of the taxable valuation 
of the district, not only for the pay- 

~ ment of interest on such bonds, but to 
create a sinking fund to pay the bonds 
at maturity. Peo. v. Peoria, etc., R. 
Go., 216 Ill. 221,74 NE 734, (3) Under 
Const. art 10 § 12 and express terms 
of statutes (Rev. St. [1889] §§ 9757, 
9758) the authority conferred upon 
the school board of directors to issue 
bonds by a vote of the taxpayers car- 
ries with it the power to provide the 
annual tax for the interest and sink- 
ing fund. Benton v. Scott, 168 Mo. 
378, 68 SW 78. (4) Under Const. art 
7 § 7 par 2, a tax is properly levied 
to create a sinking fund to retire 
school district bonds duly voted and 
validated, although not sold; but, 
where sale is delayed, for one or more 
years, no tax should be levied for the 
payment of interest. Jones v. Cole- 
mam woe Ga. X95,, 111. SE 387%. iG) 
Where a school bond is voted for and 
issued, the tax made to provide a sink- 
ing fund and to pay the interest is 
necessarily valid if the bonds are 
valid. Walling v. Malone Independ- 
ent. school, Dist... (Lex, Civ, A.) 195 
Sw 671. (6) The fact that bonds is- 
sued and sold by a school district had 
not been présented to the Attorney 
General for his approval does not in- 
validate the bonds so as to invalidate 
a levy to pay the interest and provide 
a sinking fund. Love vy. Rockwall In- 
dependent School Dist., (Tex. Civ. A.) 
225 SW 263 [aff (Commn. A,) 238 SW 
642. 


[c] Interest on refunding bonds 
may be provided by taxation, although 
the bonds have not yet been issued 
to the original bondholders. Love v. 


into taxes for 
purposes, taxes for the purpose of erecting public 
and taxes to pay existing indebtedness, 
authority to levy taxes for school purposes does 
not authorize a levy for the payment of an indebted- 
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ness. 3 


eral. 


Where a clas- 
school 


Rockwall Independent School Dist., 
CRexe i Civ eAs)ie 1225 aS We iOSi shee 
(Commn, A.) 238 SW 642]. 

70. See statutory provisions; and 


cases infra this note. 


[a] Delegation of power.—Under 
Const. art 2 § 21, permitting delega- 
tion of powers of local legislation and 
administration as to county affairs, 
Legislature may delegate to board of 
county commissioners power to levy 
taxes to apply on bonded debt of 
school district within county, as was 
done in Rev. St. 72—2004. Missouri, 
ete., R. Co. v. Hays, 119 Kan. 249, 237 
P 1029. 


[b] Constitutional authorization.— 
Const. (1923) art 281, authorizing dis- 
tricts to incur indebtedness, issue 


bonds therefor, and levy a tax to re- 
tire the same, whenever authorized to 
by a majority of the taxpayers yot- 
ing to build a schoolhouse, the title 
to which shall vest in the district, is 
sufficiently broad in its terms to au- 
thorize a district to issue bonds and 
levy a tax to build a schoolhouse when 
authorized by an election held for that 
purpose, provided the district was le- 
gally created. Milton v. Lincoln Par- 
ish School, 152 La. 761, 94 S 386. 


[c] Power as between district and 
county.—‘"‘Comp. L. (1909) §§ 8056 
and 8070, which authorize the board 
of county commissioners to make cer- 
tain tax levies for sinking funds for 
school] districts in cases where a bond- 
ed indebtedness has been voted by 
such district, but where the district 
has neglected to vote a levy for such 
sinking fund, are not repugnant to 
Const. art 10 §§ 9, 26, and 28, which 
confer exclusive power of incurring 
a bonded indebtedness or increasing a 
school tax on the district itself, and 
provide that where such indebtedness 
is incurred the district shall vote a 
tax levy sufficient for a sinking fund 
for the same, but said sections of the 
statutes’ are construed to be an aid 
to the provisions of the constitution 
in, cases where an indebtedness has 
been legally incurred by a district and 
where such district has neglected to 
vote, a levy for a sinking fund for 
same.” St. Louis, etc., R. Co. v. Lind- 
sey, 39 Okl. 439, 185 P 1053. 


Constitutional provision as to pro- 
vision for indebtedness see supra text 
and notes 63, 64. 


71. See statutory provisions. 


72. Peo. v. Illinois Cent. R. Co., 337 
Ill. 276, 169 NH 178. 


73. State v. ‘Wabash, etce., R. Co, 
90. “MOF LEO ea SW ee eastatent ve 
Wabash, ete., R. Co., 838 Mo. 395. 


74. See Woodruff v. Rural Special 
School Dist. No. 74, 170 Ark. 388, 392, 
279 SW 10387 (construing Acts [1911] 


No. 169); Fisher v. Fay, 288 Ill. 11, 
122 NE 811; Peo. v. Chicago, etc., R. 
Co., 256 Ill. 488, 100 NE 174 (both 


holding that there is no constitutional 
limitation on the legislature’s power 
to fix rates of taxation). 
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[§ 784] e. Amount or Rate of Tax—(1) In Gen- 
In the absence of a constitutional restriction, 
there is no limit upon the right of the legislature 
to fix such rates of taxation for school purposes 
as it may see fit.** 
or statutory provisions, there 1s no express limit 
upon the rate or amount of taxes that may be levied 
for school purposes.*® 
constitutional, charter, or statutory provisions lim- 


In the absence of constitutional 


But in most jurisdictions, 


75. See Murphy v. Harbison, 29 
Ark. 340 (construing Act July 23, 1868, 
although the court characterized the 
tax in question, five per cent, as “enor- 
mous’); Peo. v. Hassler, 262 Ill. 133, 
104 NE 177 (where a board of school 
directors is given a reasonable discre- 
tion in determining the proper amount 
of taxes to be raised for current ex- 
penses, the courts will not interfere 
except to prevent a clear abuse of 
such discretion); Merritt v. Farris, 22 
Ill. 303 (no limitation upon the rate 
of taxation for school purposes); 
Christopher v. Robinson, 164 Ky. 262, 
175 SW 387 (the limitations imposed 
by Const. §§ 157, 180, as to the amount 
of property and poll tax that may be 
levied, have no application to the 
property or poll tax voted for school 
purposes under authority of-a valid 
election; and under St. [1915] § 4399 
subs 8, relating to consolidated school 
districts, and to elections therein, the 
voters of the district may vote one tax 
after another until a sufficient sum 
was raised to conduct the school ac- 
cording to their notion); McIntire v. 
Powell, 137 Ky. 477, 125 SW 1087, 1088 
(holding a poll or capitation tax au- 
thorized; “it was not the intention of 
the framers of the Constitution to 
limit in any way the amount of mon- 
ey which the people might expend for 
common school education’); Has- 
brouck v. Kingston Bd. of Education, 
3 Keyes’ (N. Y.) 480, 3 Transcr. A. 
106, 5 AbbPrNS 399 (construing L. 
[1833] p 597, as amended by L. [1864] 
e 40 §§ 1, 18, and holding the board 
of education authorized to raise mon- 
ey in their discretion, without limit 
as to the amount, for the ordinary 
current expenses of maintaining the 
school system organized by the act); 
Wilson v. Lewistown, 1 Watts & S. 
(Pa.) 428 (no limitation upon the 
power of the inhabitants of a bor- 
ough or a township to assess any 
amount of tax for school purposes). 


_{a] The duty to levy a tax suffi- 
cient to maintain a school necessarily 
vests in the taxing body the power 
or discretion to determine what 
amount will be sufficient for that pur- 
pose. Woodland Bd. of Education v. 
Woodland, 129 Cal. 599, 62 P1738. See 
Peo. v. Lodi High School Dist., 124 
Cal. 694, 57 P 660, 661 (construing 
Pol. Code § 1670 subds 14, 15, and say- 
ing: “the objection that the law fixed 
no maximum rate, and provides no 
rule or method of computation of 
amounts to be raised, is without mer- 
it. The law says that the supervisors 
shall compute the tax in the manner 
as other taxes are computed, and the 
rate is governed necessarily by the 
amount found by the board to be suf- 
ficient for conducting the school for 
the school year, or for constructing 
the: necessary buildings, as the case 
may be. We cannot assume that this 
discretion will be abused, in order to 
take away the power by which that 
discretion is éxercised’’). 


[b] Power to incur indebtedness 
distinguished.—(1) The constitutional 
limitation of indebtedness which 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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it to a certain rate or amount the taxes that may be 
Such limit may be 
as to the minimum to be imposed as well as the 


levied for school purposes.?° 


school districts are authorized to in- 
cur is no limitation on the power of 
the district to levy taxes, for the levy- 
ing of a tax is not incurring an in- 
debtedness; and although a munici- 
pality is indebted beyond the amount 
which it may constitutionally con- 
tract, it may still levy taxes for the 
payment of current expenses, and may 
meet such expenses by the issue of 
anticipation warrants without incur- 
ring- indebtedness beyond the consti- 
tutional limitation. Peo. v. Illinois 
Cent. R. Co., 309 Ill. 277, 140 NE 843. 
(2) Warrants in general see Munici- 
pal Corporations §§ 4126-4140. 


[e] The proviso (1) of one statute 
designating a limitation upon taxa- 
tion does not limit the enacting clause 
of another. Johnson v. San Diego 
County, 208 Cal. 282, 281 P 57 (con- 
struing Pol. Code §§ 1612a, L755). “C2) 
Provisos generally see Statutes [36 
Cye 1161]. 


76. See constitutional, charter, or 
statutory provisions; and cases infra 
this section. 


[a] Thus (1) Seok taxes must be 
levied within constitutional limits. 
Peo. v. Woodward, 285 Ill. 165, 120 
NE 496. See McMillan v. Tucker, 154 
Ga. 154, 1183 SE 391 (construing the 
constitutional amendment of 1920 
[Acts (1919) p 67] as applied to a 
county maintaining a system of pub- 
lic schools by local taxation, and hold- 
ing that a board of education is with- 
out authority to change a tax fixed 
and established by popular vote, ex- 
cept within the limits of the amend- 
ment). (2) A statutory provision 
limiting the rate of a school tax is 
controlling. Gilberton Borough School 
Dist. v. Morris, 290 Pa. 7, 137 A 864. 
See Jackson v. Joint Cons. School 
Dist; Now 1) 123" Kian: 325,255 Pst (a 
consolidated school district is not au- 
thorized by a statute relating to a 
“rural high school district’ to make 
a levy over the statutory maximum); 
Chicago, etc., R. Co. v. Kearney Coun- 
ty School Dist. No. 57, 110 Nebr. 459, 
194 NW 479 (the taxing power of a 
district must be exercised within the 
terms of the legislative grant). (3) 
For a “school district’ to exceed the 
statutory maximum in levying taxes, 
an enabling statute is necessary. 
Duff v. Perry Tp. School Dist., 281 Pa. 
87, 126 A 202. 


{[b] For example.—(1) Limitation 
on rate. See Vaughan v. Bowie, 30 
Ark. 278 (construing statute, prohibit- 
ing the levy of more than five mills 
in any district not a separate district 
in a city or town); Murphy v. Harbi- 
son, 29 Ark. 340 (statute authorizing 
county courts to levy for school pur- 
poses such rate as might be deter- 
mined upon by the qualified electors 
of the district, not to exceed five mills 
on the dollar); Bacon v. Savannah 
Bd. of Public Education, 165 Ga. 526, 
141 SE 811 (construing Const. art 8 
§ 4 par 1, as amended by L. [1919] p 
661, the board of commissioners of a 
county, containing a school system co- 
extensive with the county limits is 
authorized without an election to levy 
a local school tax not to exceed five 
mills on the dollar on all taxable 
property in the county); Brown v. 
Martin, 162 Ga. 172, 132 SE 896 (con- 
struing’ Const. art 7 § 6 par 2, as 
amended by L. [1910] p 45; Const. art 
8 § 4 par 1, as amended by L. [1903] 
p 23, and 1h [1919] p 66; Const. art 
7 § 41 par 1, although one provision 
of the constitution confers the right 
to levy a tax to maintain public 
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amount.*? 


schools within a limit specified, and 
another confers upon counties the 
right to levy a tax for “educational 
purposes,” the funds to support the 
latter must be found within the lim- 
its fixed by the former); Smith v. 
Tolbert, 160 Ga. 268, 127 SE 868 (con- 
struing: Const. ‘art 8 "$4 par'l,°as 
amended Oct. 5, 1904 [Acts (1903) p 
23], a tax not to exceed five mills may 
be levied by a county:to maintain 
schools for education of children with- 
in its limits, on recommendation of 
the corporate authority, without sanc- 
tion of popular vote); Wright v. At- 
lantic Coast Line R. Co., 40 Ga. A. 
785, 151 SE 553 (tax levy of .34 mills 
to pay salary of county demonstration 
agent in addition to 5 mills to main- 
tain public schools is illegal); Ore- 
gon Short Line R. Co. v. Minidoka 
County, 28 Ida. 214, 153 P 424 (School 
L. § 54, as amended by Sess. L. [1913] 
ce 88, reducing the maximum levy to 
five mills controls, instead of Sess. 
L. [£1913] ¢ 115, fixing the maximum 
levy at fifteen mills, in view of the 
history of the enactment of the two 
laws and the legislative intent); Chi- 
cago R. Co. v. Nichols, 130 Kan. 509, 
287 P 262 (statute prescribing proce- 
dure to increase school district tax 
levy is not applicable to rural high 
school districts); Newport v. New- 
port Bad. of Education, 159 Ky. 379, 
167 SW 396 (under Acts [1912] c 137 
§ 26, although the amount certified to 
as necessary by. the board of educa- 
tion would require a greater rate, the 
board of commissioners of a second 
class city may levy only forty cents 
on the one hundred dollars for the 
maintenance of the schools); State v. 
Missouri Pac. Co.,3-92) Mo. (Laity 6 
SW 862 (construing Const. art 10 § 
11, as applied to a tax for school pur- 


poses or railroads, the annual rate on 


property is not to exceed forty cents 
on the one hundred dollars valuation) ; 
Farber Cons. School Dist. No. 1 v. 
Vandalia School Dist. No. 2, (Mo. A.) 
280 SW 69 (a school tax of two dol- 
lars and eighty-two cents on one hun- 
dred dollars valuation is prohibitive) ; 
Great Northern R. Co. v. Duncan, 42 
N. D. 346, 176 NW 992 (Sess. L. [1915] 
ec 254 § 1, which provides for limiting 
taxes levied at a certain rate in mills 
during the years 1915-1916, limits the 
taxes that may be extended by the 
county auditor for school purposes, 
under Comp. L. [1913] § 1224); State 
v. Mt. Nebo Special School Dist., 20 
OhCirCtNS 423 (the levy for all 
school purposes is limited by R. S. § 
3959, to twelve mills). (2) Amount 
to be no'more than a given excess over 
that received for school purposes 
from the state. See Robeson v. Mel- 
hes; 25° IN. J. En? 563 Van} Vorst.-v. 
Kingsland, 23 N. J. L. 85 (both holding 
that the amount must not exceed dou- 
ble the amount apportioned from the 
state fund); Alter v. McBride, 7 Pa. 
147 (under Act June 13, 1836 [P. L. 
p 525] and Act April 12, 1838 [P. L. 
p 332]). (8) Amount to be no more 
than a given excess over the county 
tax for school purposes. Wilson v. 
Lewistown, 1 Watts & S. (Pa.) 428. 
(4) Amount to be not in excess of the 
county and state taxes authorized by 
law for county and state purposes. 
Locust Mountain Coal, etc., Co. v. 
Curran, 10) Phila. (Ba.) 543. (5) 
Amount to be not in excess of the 
state tax. Nashville, etc., R. Co. v. 
Franklin County, 5 Lea (Tenn.) 707. 
(6) Under Const. art 10 § 11, fixing 
the maximum rate of taxation for 
school purposes at $1 on the $100 val- 
uation, a consolidated school district 
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maximum ;"7 or the tax may be of a specific rate or 
A statute may limit the amount to be 
levied to the approximate difference between that 


which was a town district, that is to 
say, composed of a town and contig- 
uous territory, could not vote a tax 
in excess of that limit except for the 
erection of a school building. Ja- 
cobs v. Cauthorn, 293 Mo. 154, 238 SW 
443. (7) A tax rate adopted by pop- 
ular vote in school district containing 
unincorporated town and organized 
before statute classifying districts 
may be valid, notwithstanding subse- 
quent consolidation (Rev. St. [1919] 
§§)01 141:235 11236) sb23 7, 112555 Const 
art 10 § 11). State v. Rickenbrode, 
319 Mo. 486, 4 SW (2d) 436. 


{e] The assessment referred to in 
a statute which limits the taxes to a 
certain per cent of the taxable prop- 
erty, “the valuation to be ascertained 
by the last assessment for state and 
county taxes,’ is the assessment for 
the current year, although such as- 
sessment is still incomplete when the 
first steps toward levying the school 
tax must be taken. Wabash R. Co. v. 
Peo., 147 Ill. 196, 35 NE 157. 


{d] Amendment of constitutional 
provision.—Provision of Const. art 12, 
amended § 17, for special tax for pay- 
ment of interest on bonds and princi-. 
pal thereof, without limiting amount 
of tax levy supersedes limitation of 
such levy to five mills contained in 
organic section, before amendment 
thereof, and in Rev. Gen. St. (1920) § 
593. Perry v. Hillsborough County 
Cons. Special Tax School Dist. No. 4, 
89 Fla. 271, 103 S 639. 


Extension of limitation by popular 
vote see supra § 754. 


Limitation upon municipality as 
school district see supra § 751 


77. See McDonald v. Richards, 79 
Cal. A. 1, 248 P 1049, 1051 (Const. art 
9 § 6, as amended in 1920, requiring 
the legislature to provide for the 
levying of school taxes by the board 
of supervisors of each county, “while 
it does not directly levy a tax in so 
many words, it does fix a minimum 
amount which must be raised by the 

corporate bodies of counties and cities 
and counties for school purposes”); 
State v. L’Engle, 40 Fla. 392, 24 S 539 
(construing Const. art XIII requir- 
ing county assessment of not less 
than three, nor more than five, mills 
on the dollar); Bacon v. Savannah 
Bd. of Public Education, 165 Ga. 526, 
141 SE 811; Warthen v. English, 158 
Ga. 210, 123 SE 137 (both construing 
Const. art 8 § 4 par 1. [Civ.. Code 
(1910) § 6579] as amended by L. 
[1919] p 66, the rate of taxation to be 
imposed “not less than one nor more 
than five mills on the dollar’); Koo- 
tenai County Independent School Dist. 
No. 1 v. Kootenai County, 20 Ida. 448, 


119 P 52; Dart v. Kootenai County, 
20 Ida. 445, 119 P 52; Fenton v. Ada 
County, 20 Ida. 3925 (119 P74 (all 


three construing Sess. L. [1911] p 510 
§ 65 requiring the board of county 
commissioners of each county to levy 
a tax of not less than five mills nor 
more than ten); Bordeaux v. Meridian 
Land, ete., Co., 67 Miss. 304, 7 S 286 
(the act of March 18, 1886 requiring 
the board of supervisors of each coun- 
ty to levy upon the taxable property 
of such county a tax of three mills 
or more on the dollar). 


78. See Marion County School Dist. 
No. 24 v. Smith, 97 Or. 1, 19¥ P 506 
(the levy of a ten dollar school tax 
per capita for all school children in 
the county under L. [1919] p 213 is 
mandatory); State v. Jericho, 12 Vt. 
127 “(by -2-'St) [L827] piso § 9, it is 
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on hand and that which may be necessary for the 
Limitations are sometimes imposed 
upon special taxes for special purposes,®® as upon 
taxes for the erection and repair of buildings,*! tax- 

separate schools,*? and the 
A school tax cannot be raised 
above its limit by adding loss and cost of collee- 


school year.*® 


es for high schcools,’? 
payment of bonds.** 


the duty of the several towns annual- 
ly to assess a school tax of three 
cents on the dollar). 


79. See statutory provisions; and 
Union Pac. R. Co. v. Troupe, 99 Nebr. 
73, 155 NW 230 (under Cobbey St. 
Annot. [1911] § 11540, a school levy 
should be made for no more than will 
approximately raise the difference be- 
tween the amount on hand and the 
amount necessary to meet the expens- 
es of the district for the school year). 
See also Lexington v. Lexington Bd. 
of Education, 65 SW 827, 23 KyL 1663 
(the amount of back taxes on hand is 
to be considered in determining the 
sufficiency of a levy for school pur- 
poses). 


80. See cases infra this note; 
infra text and notes 81-84. 


[a] Educational and building pur- 
poses.—(1) Generally. See Peo. v. Chi- 
cago, etc., R. Co., 300 Ill. 218, 133 NE 
308 (under School L. [1909] § 189, 
limiting the rate of taxation in school 
districts to one and one-half per cent 
for educational purposes and one and 
one-half per cent for building pur- 
poses, and § 276, providing that in cit- 
jes having less than one hundred 
thousand inhabitants in which the 
schools are governed by special acts 
the limit of taxation should be the 
same as that fixed by § 189, the 
amendment of § 189 by L. [1919] p 
856, reducing the rate of taxation, ap- 
plies to cities of less than one hundred 
thousand population, governed by a 
special act); Wabash R. Co. v. Peo., 
187 Ill. 289, 58 NE 254 (construing 3 
Starr & C. St. Annot. p 3706, provid- 
ing that the directors of a school dis- 
trict may levy a tax not to exceed two 
per cent for educational and three per 


and 


cent for building purposes); Cleve- 
Jand;-‘etc., R.. Cos v.. Randle, “183° THe 
364, 55 NE 728 (holding that Gen. 


School L. art 8 § 1, prohibiting city 
authorities from levying taxes in ex- 
cess of two per cent for educational 
and three per cent ‘for building pur- 
poses, authorized a city to impose the 
school tax in question,‘and that such 
city was not limited by a provision 
of its charter, in view of a second 
statute [L. (1891) p 197] amending 
the first). (2) Educational and build- 
ing purposes generally see supra §§ 
778, 780. (38) Limitation upon taxes 
for building purposes see infra text 
and note 81. (4) Payment of bonds 
for educational and building purposes 
see infra note 84 [a]. 


[b] Regular tax as maximum,— 
Where the extent of a special tax in 
any year is limited to an amount not 
exceeding the regular annual tax for 
such year, if no regular annual tax 
is levied, the attempt to levy a spe- 
cial tax must fail, as such tax in any 
event will be in excess of the regular 
levy. Walker v. Edmonds, 197 Pa. 
645, 47 A 867. 


81. See Northern Pac. R. Go. v. 
Chapman, 29 Ida. 294, 158 P. 560 (L. 
[1913] p 363 § 54c, authorizes quali- 
fied electors at annual school meet- 
ing to determine whether special tax 
shall be levied for building or repair- 
ing school property, for school equip- 
ment, or for support of school, and 
limits levy to five mills on the dollar, 
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levy.37 


\ 


and was the only law applicable on 
the third Monday of April, 1915); 
Wayne Tp. v. Alexander, 10 Ind. 221 
(by the School Law of 1855, township 
trustees cannot levy a tax for more 
than twenty-five cents on each one 
hundred dollars for the erection and 
repair of schoolhouses); Macklin v. 
Common School Dist. No. 9, 88 Ky. 
592, 11 SW 657, 11 Kyl 75 (under 
Act May 17, 1886 [Gen. St. § 1145], 
substituting for a former section [Act 
May 12, 1884 art 8 § 7], a provision 
that whenever the trustees of a school 
district are notified by the superin- 
tendent of schools that a schoolhouse 
has been condemned, and that the ne- 
cessity exists for repairing it, or for 
erecting a new one, the trustees may 
order a tax, not exceeding a certain 
rate, to be collected in the same man- 
ner as state taxes, no vote is required 
to authorize the levy of the tax); 
Phillips v. Ross, 31 Man. 62 (the pow- 
er of trustees to apply to the munici- 
pal council to levy a tax for the 
amount required for school buildings 
[Public Schools Act § 57 (0)] must be 
read in connection with §§ 2038-224 
providing for and limiting the powers 
of the trustees to borrowing money 
for the purchase of a school site or 
the erection of school house). 


Tax for building purposes: 
Generally see supra § 780. 


As conditional upon submission to 
voters see supra § 754. 


“Educational and building purposes” 
see supra note 80 [a]. 


82. See Curtis v. Montrose County 
High School Dist., 85 Colo. 134, 274 P 
170 (a statute providing for an ex- 
cess levy, not exceeding five mills, 
held not to permit a levy for county 
high school purposes exceeding a 
four-mill limit [construing Comp. L. 
§§ 7204-7213, 7216, 8411, 8412, and 
7214, as amended by L. (1923) p 557]). 
School Dist. No. 22 v. Hahn, 126 Kan. 
117, 267 P 28 (tax levies to support 
Barnes high schools in Stafford coun- 
ty are governed by cited statutes 
(Rev. St. 1923, 72—3001, and 72— 
3005, as amended by Laws 1925, ce 
235, § 1). Welch v. Getzen, 85 S. C, 
156, 67 SE 294 (construing Act Febr. 
27, 1908 [25 St. at L. p 1119]. § 3, au- 
thorizing high school districts to vote 
a high school tax not exceeding two 
mills under the same conditions as 
special taxes are voted under Civ. 
Code [1902] § 1208). 


Taxation for high schools generally 
see supra § 781. 


83. See ‘Chicago, etc., R- Co. vy. 
Herndon, 74 OKl. 208, 178 P 654; Lusk 
v. White, 68 Okl. 316, 173 P 1128 (un- 
der. Const. art 13 § 3, and L. [1913] 
ec 219 § 8, the excise board of counties 
where separate schools are maintained 
may levy a tax of one mill on all tax- 
able property “for separate schools,” 
so long as the total levy for county 
purposes is within the limitation pre- 
scribed by Const. art 10 § 9). 


Separate schools generally see Civil 
Rights §§ 10-14. 


84. See Tremont, etc., R. Co. v. 
Bond, 166 La. 128, 116 S 724; Tre- 
mont Lumber Co. v. Bond, 166 La. 125, 
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tion;®® on the other hand, a sum on hand will not 
further limit the levy.*® 
rate to be levied does not apply to a continuing 
Generally a levy of taxes in excess of the 
rate or amount prescribed by law is not totally void, 
but is illegal and void only as to the excess.** 
less is levied than provided for by law does not 


A limitation upon the 


That 


116 S 723 (both holding that a tax 
exceeding the limit fixed by the prior 
constitution for the payment of school 
bonds issued thereunder was unau- 
pal ee [construing Const. (1913) art 
281]). : 


[a] Educational and building pur- 
poses.—(1) A school district which 
has levied taxes for educational and 
building purposes cannot levy an ad- 
ditional tax to pay bonds issued for 
the purpose of raising money to build 
a schoolhouse, but such additional tax 
must be included within the author- 
ized rate for building purposes. Peo. 
v. Wabash R. Co., 338 Ill. 382, 170 NE 


22:3; Peo. v.. Minos! Cent. 2RiiCo:,, oat 
Ill. 276, 169 NE 178; Chicago, etc., R. 
Co; v. Peo: 205) Ti 625,569 Nia, 


Baltimore, etc., R. Co. v. Peo., 195 Ill. 
423, 68 NE 262. (2) The amount 
levied by the auditor for the payment 
of interest and principal of school 
district bonds is included within the 
statutory limit of 2% per cent which 
the directors are authorized to levy. 
Peo. wv. nchnicago, ete. eR. Co. 300 ii 
258, 133 NE 339. 


Taxes to pay bonded indebtedness 
generally see supra § 783. 


85. Peo. v. N. J. Sandberg Co., 282 
Ill. 245, 118 NE 469. See Peo. v. Klee, 
282 Ill. 440, 118 NE 754 (under Juul. 
L. § 2 [Hurd Rev. St. (1915-1916) e 
120 § 343], the city of Chicago, en- 
titled to a levy for educational pur- 
poses, after a scaling process, of an 
amount not in excess of one dollar 
and twenty cents, could add nothing 
to such rate for loss and cost of col- 
lection). 


86. See McEvoy v. Christensen, 178 
Iowa 1180, 159 NW 179 (under Code 
Suppl. [1915] § 2794b, limiting the 
levy for the general fund for the 
support of consolidated schools to 
fifty dollars per pupil residing in 
the district, that the district had 
two thousand dollars on hand does 
not limit the additional sum which 
may be raised by levy). 


87. See Ruff v. Womack, 174 Ark. 
971, 298 SW 222 (a statute authoriz- 
ing the continuing of an annual school 
tax is not contrary to a prohibition 
against the school tax exceeding 
eighteen mills, for the prohibition is 
against an excess in any one year 
[construing Acts (1927) p 865 § 6; 


Const. art 14 § 3, as amended Oct. 5,’ 


1926 (see Acts [1927] p 1208)]). 


88. Wabash R. Co. v. Peo., 187 Ill. 
289, 58 NE 254; Kirchner v. Wapsino- 
noc School Tp., 141 Iowa 43, 118 NW 
51. See Chicago, etc., R. Co. v. Peo., 
155 Ill. 276, 40 NE 602 (under Rev. St. 
[1893] ¢c 132 § 202, which authorizes 
the levy of taxes not to exceed two 
per cent for educational purposes and 
three per cent for building purposes, a 
tax for educational purposes for more 
than two per cent is void as to the ex- 
cess, although the taxes levied jointly 
for educational and building purposes 
do not together exceed five per cent); 
State v. Jackson County School Dist. 
No. 3, 121 Kan. 573, 249 P 594 (a school 
tax voted by a district meeting ex- 
ceeding the legal limit is not an en- 
tire nullity, but is valid to the extent 
of what remains after the rejection of 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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make the levy void.’® 


seribed for such indebtedness.?° 


tution or a statute fixes a maximum limit does not 
require taxes to be levied for that amount, but only 


for what is reasonably necessary 
year.®? 
poses is not objectionable.°®? 


' 


the excess by the county clerk, under 
Rev. St. 79—1934, 79—1938); Schaff 
v. Rea, 103 Okl. 62, 229 P 472 (con- 
struing L. [1917] cc 226, 262, limiting 
the amount to be levied in a coun- 
ty for common school and separate 
school purposes to one mill on a dol- 
lar of the assessed valuation, a levy 
of one and four hundred and fifty-six 
tenths mills for the aid of common 
schools, under the laws of 1917, was 
unauthorized and void as to the excess 
over and above the one-mill limita- 
tion). But see Worthen v. Badgett, 
32 Ark. 496, 504 Ca levy may be ex- 
cessive from imposing more for a law- 
ful purpose than is permitted, and in 
such case the tax is wholly void’’); 
Hutchinson v. Patching, 103 Tex. 497, 
129 SW 603, 604, 131 SW 400 [expl 
Snyder v. Baird Independent School 
Dist., 102 Tex. 4, 111 SW 723, 113 SW 
521] (the levy of a tax by a school 
district in excess of that authorized 
aby sCOnSt. art 1.90 1s, Void; in) the 
case . cited we . sim- 
ply heid that the tax levied was in ex- 
cess of the amount authorized by the 
Constitution, and therefore the tax 
levy itself was void’). -« 


89. See Bell v. Fee Title Co., 69 
Cal. A. 437, 231 P 598 (that the board 
of supervisors levied less than the 
minimum of county school taxes, 
ealled for by the superintendent un- 
der Pol. Code § 1764, without showing 
that some part of such tax was ille- 
gally levied, does not of itself inval- 
‘idate the assessment). 


90. Peo. v. Peoria, etc., R. Co., 216 
Ill. 221, 74 NE 734; Wabash R. Co. v. 
Peo., 202 Ill. 9, 66 NE 824; Lyon 
County White School Dist. No. 15 v. 
Cummins, 111 SW 286, 33 KyL 739. 


[a] Reason for rule.—The indebt- 
edness is valid to the amount within 
the statutory limit. Peo. v. Peoria, 
etc., R. Co., 216 Ill. 221, 74 NE 734. 


91. See Newport Bd. of Education 
v. Nelson, 109 Ky. 203, 58 SW 700, 
22 KyL 680, 59 SW 505, 22 KyL 1377. 


92. See Warthen v. English, 158 
Ga. 210, 123 “SE 137  “(Cconstruins 
Const. art 8 § 4 par 1, as amended by 
L. [1919] p 66, county commissioners 
or other proper county authorities on 
recommendation of the county board 
of education may levy a tax, not ex- 
ceeding five mills, on taxpayers re- 
siding without the limits of independ- 
ent local school systems, although 
there is also levied a similar tax of 
five mills for the support of schools 
under a local enactment within a local 
school district for the same purpose) ; 
Péo: v. Chicago, .ete., R- Col, 256 Tl. 
488, 100 NE 174 [dist Russell v. High 
School Bd. of Education, 212 Ill. 327, 
72 NE 441 (decided under the consti- 
tution of 1870); Peo. v. Read, 233 Ill. 
351, 84 NE 214 (under the statute as 
then in force, a tax levied in a high 
school district whose boundaries were 
identical with the school district sit- 
uated in the same township)] (con- 
struing Hurd Rev. St. [1911] c 122 §§ 
85, 91, 189, giving the boards of edu- 
cation of high school districts the 
same powers as common school di- 
rectors, and authorizing the latter to 
levy a school tax of one dollar and 
fifty cents, a board of education of a 


The validity of a tax is not 
affected by the fact that part of the indebtedness 
for which it is levied is in excess of the limit pre- 


Generally, double taxation for school pur- 
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That the consti- 


for the current 
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[§ 785] (2) Exceptions to General Limitations on 
Rate or Amount.°®® 
tion on the rate or amount of taxes for school pur- 
poses are expressly provided for under some con- 
stitutional or statutory provisions ;°* 
ers, the general limitation has been held not to ap- 
ply to school taxes levied under special statutes or 
charters.°® However, a statute authorizing other spe- 


Exceptions to a general limita- 


under oth- 


cific governmental units to collect by special taxa- 


township high school could make a 
levy up to one dollar and fifty cents 
on one hundred dollars, regardless of 
the amount levied by common school 
districts). To same effect Peo. v. 
Henkle, 256 Ill. 585, 100 NE 175; Lou- 
isiana, etc., R. Co. v. Webster Parish 
School Bas 157) ha. 1046, 103.8 sis 
(under Const. art 10 § 10, authorizing 
any “parish, school district, or sub- 
school district” to levy for the sup- 
port of public schools taxes not to 
exceed eight mills on the dollar, a par- 
ish school district, or a subdistrict, 
may levy a tax up to the limit so fixed 
without regard to taxes levied by the 
other). See also Stapleton v. Martin, 
164 Ga. 336, 138 SE 767 (taxes author- 
ized by county and municipal corpo- 
rations for the support of schools 
may aggregate ten mills on the dollar, 
under Const. art 8 § 4 par 1, as amend- 
ed by Acts [1919] p 66). 


93. Authorization by voters of in- 
crease of limitations see supra § 754. 


94. See constitutional and statu- 
tory provisions; and Larue v. Red- 
mon, 168 Ky. 487, 182 SW 622 (St. § 
4482, as amended by Acts [1914] ¢ 
64, providing for a limited increase of 
the tax for operating expenses of 
common schools is valid); State v. 
Babcock, 87 Minn. 234, 91 NW 842 
(Gen. St. [1894] § 1558, as amended 
by L. [1899J-e 117, limiting the: tax 
levy for school purposes to fifteen 
mills on the dollar, does not apply to 
independent school districts); State 
v. Kansas City, etc., R. Co., (Mo.) 177 
SW 385; State v. St. Louis, etc., R. 
Co., 268 Mo. 689, 174 SW 64 (Const. 
art 10 § 11, fixing an amount of taxes 
which may be levied except “in dis- 
tricts formed of cities and towns,” 
does not limit a tax levy by school 
districts embracing a city or town, 
although contiguous land is also em- 
braced); Chicago, etc., R. Co. v. Kear- 
ney County School Dist. No. 10, 60 
Nebr. 164, 82 NW 373 (under Comp. 
St. [1895] ec 79 subd 4 § 1, unless a 
school district includes within its lim- 
its an incorporated city having more 
than fifteen hundred inhabitants it is 
not subject to such subdivision lim- 
iting taxation). 


[a] School districts including cit- 
ies distinguished.—(1) Where in cer- 
tain jurisdictions a city, as authorized 
by the constitution and statutes, may 
take over its schools and assume dual 
taxing powers, as school district and 
as municipality, a limitation upon its 
taxing powers as a school district 
may be expressly exempted by a con- 
stitutional provision. See constitu- 
tional provisions; and Missouri, etc., 
R. Co. v. Whitesboro, (Tex. Commn. 
A.) 287 SW 904 [rev (Civ. A.) 275 SW 
729] (construing Rev. St. [1925] art 
2768; Rev. St.. [1911] art 2871; Const. 
art 11 § 10, art 7 § 3). (2) Such ex- 
emption does not apply to a school 
district incorporated for school pur- 
poses only, although it may include 
only a city or town. ~ See Parks v. 
West, 102 Tex. 11, 111 SW 726; Sny- 
der v. Baird Independent School Dist., 
102 Tex. 4, 111 SW 723, -113 SW 521: 
Jenkins v. De Witt, (Tex. Civ. A.) 115 
SW 610; Brewer v. Hall, (Tex. Civ. 
A.) 111 SW 788; Cummins v. Gaston, 
(Tex. Civ. A.) 109 SW 476 (all hold- 


ing that, under Const. art 7 § 3 pro- 
viding that the limitation upon the 
amount of the district tax shall not 
apply to incorporated cities or towns 
constituting separate and independ- 
ent school districts, an independent 
school district, incorporated for 
school purposes only, embracing an 
incorporated city or town only or ru- 
ral territory as well, is not an “incor- 
porated city or town,” within the 
constitution, and not exempted from 
the restriction as to taxation). 


Power to levy taxes in school dis- 
trict as distinct from municipality 
see supra § 751. 


95. See Cleveland, etc., R. Co. v. 
Randle, 183 Ill. 364, 55 NE 728; Peo. 
Ate jPloomington, 130 Ill. 406, 22 NE 
83 (both holding that a_ general 
See law fixing a certain limit of 
taxation does not abrogate or inter- 
fere with the taxing power of a school 
district, under a special charter not 
inconsistent with the general school 
law); Davis v. Pierce County, 49 N. 
D. 397. 191 NW 618 (construing L. 
[1919] c 214, as amended by L. [1919] 
[Spec.- Sess.] c 61; Comp. L. [1913] § 
1224, as amended by L. [1919] ec 216 
and L. [1919] [Spec. Sess.] ¢ 66, laws 
limiting the legal limit for the assess- 
ment of taxes held not applicable to 
taxes levied for the county tuition 
fund); Carbon County School Dist. 
Bd. of Education v. Bryner, 57 Utah 
78, 192 P 627 (L. [1911] e¢ 135, provid- 
ing that the tax for the “support and 
maintenance” of schools shall not ex- 
ceed five and one half mills on the 
dollar, and shall not exceed one and 
one half mills additional on the dol- 
lar to be used exclusively for the pur- 
chase of school sites and erection of 
school buildings, but that the board 
of education in a county school dis- 
trict of the first class shall furnish 
the board of county commissioners an 
estimate of school funds needed for 
the ensuing year for payment of 
teachers, expenses of county insti- 
tute, and compensation of superin- 
tendent of schools to serve as a basis 
for a county school tax levy, did not 
limit school tax for districts of the 
first class to seven mills on the dollar, 
in view of the legislative history of 
such statute and practical construc- 
tion placed thereon, and Comp. L. 
[1917] §§ 4597 et seq and 4624). 


[a] For example, a limitation as to 
taxes for a general fund for primary 
and grammar schools has no applica- 
tion to a special tax for high schools. 
Brown v. Visalia, 141 Cal. 372, 74 P 
1042. But see Peo. v. Read, 2'33 Til. 
351, 84 NE 214; Marion, etc., R. Co. 
v. Alexander, 63 Kan. 72, 64 P 978 
(both holding that where a high 
school district and a common school 
district are coterminous, the taxes for 
both the high school and common 
schools must not in the aggregate ex- 
ceed the prescribed rate or amount). 


[b] Thus the power to exceed the 
general limit by a tax for a special 
purpose may be implied from the 
power to levy the special tax. See 
Pierson v. Phillips, 214 Ala. 88, 106 
S 501 (Const. art 19 § 1 [Acts (1915) 
p 107 et seq], authorizing counties to 
levy a special school tax, in addition 
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tion an amount sufficient to pay an indebtedness 
which exceeds the amount that may be collected by 
general taxation will not, in the absence of anything 
showing that it was intended to apply to school dis- 


to that authorized under section 260 
held to amend section 269, providing 
limit to combined county and state 
tax rate, by raising limit); Sarpy 
County School Dist. No. 1 v. McCor- 
mick, 4 Nebr. (Unoff.) 242, 93 NW 
956 (Comp. St. c 79 subd 2 § 11, does 
not apply to a tax certified to the 
county authorities by the county su- 
pervisors of schools upon the creation 
of a new district);. Winifrede Coal 
Co. v. Cabin Creek Dist. Bd. of Edu- 
cation, 47 W. Va. 132, 34 SE 776 (un- 
der Code c 45 § 58, and Acts [1897] 
e 52 § 15, it is not necessary that 
there shall be a lawful existing in- 
debtedness, before the board of edu- 
eation may levy special taxes in ex- 
cess of the amount limited by such 
code provision). 


[ce] Junior college.—A special tax 
for constructing and maintaining 
public schoolhouses may be imposed 
in excess of the limitations other- 
wise fixed, hence an act permitting 
tax for maintenance of junior col- 
leges does not violate constitution- 
al taxation limitations, tax being spe- 
cial. McHenry v. Ouachita Parish 
School Bd., 169 La. 646, 125 S 841. 


Power to issue bonds as implying 
power to levy taxes to pay interest 
and principal see infra note 98 [a]. 


Statutory duty as implying excep- 
tion see infra note 2 [a]. 


96. In ‘tre Pittston Tp. School 
Dist.’s Indebtedness, 15 Pa. Dist. 663. 
SEAS See cases infra text and notes 

3. " 

98. See Cowart v. Foxworth, 67 


Miss. 322, 7 S 350 (under a statute 
limiting county taxation to thirteen 
mills, only three mills of which are 
for school purposes, but providing 
that the levy may be fifteen mills, 
where the counties owe debts, in ad- 
dition to the levy of. three mills for 
school purposes, a levy may be made 
to pay teachers’ warrants issued in a 
previous year, provided such addi- 
tional levy does not raise the amount 
of taxation above fifteen mills, since 
such warrants are debts of the coun- 
ty). And see cases infra this note. 


{a] Bonded indebtedness.—Under 
the provisions of some statutes, it is 
held that the limit placed upon school 
taxes in general may be exceeded in 
levying taxes to pay the interest and 
principal of a bonded indebtedness. 
See Seaboard Air-Line R. Co. v. 
Wright, 165 Ga. 367, 140 SE 863 
(levy of 12-mill tax to retire school- 
house bonds, in addition to tax for 
support of schools, not shown exces- 
sive or unnecessary may be properly 
allowed); Stapleton v. Martin, 164 
Ga. 336, 138 SE 767 (construing Const. 
art7.§ 7 pars1; and ‘art 8°§ 4 par 41, 
as amended [see Acts (1919) p 66]; 
Code of School L. § 144 and §§ 143, 
145, amended by Acts [1921] pp 221, 
228, the authority to levy a tax for 
school support, not exceeding ten 
mills on the dollar, is separate from 
the power to levy a tax for the pay- 
ment of interest and reduction of 
principal or schoo] bonds previously 
issued by the school district for the 
purpose of building a schoolhouse); 
Lindsey v. Wall, 149 Ga. 617, 101 SE 
537 (under Acts [1912] p 176, provid- 
ing for the issuing of bonds to build 
schoolhouses in school districts in 
which a local tax is or may thereafter 
be levied for school purposes, an is- 
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suance of bonds for that purpose is 
authorized, and the levy under that 
act is not limited to amount of tax 
that might be raised for school pur- 
poses under Acts [1906] p 61, provid- 
ing for local tax for pups schools); 
Baltimore, etc., : LUNE Pees 195 
Ill. 4238, 63 NE 262 (a rene to pay in- 
terest and principal of bonds, under 
Const. art 9 § 12, which is self-enact- 
ing, and requires municipal officers 
incurring any indebtedness to provide 
for the collection of an unusual tax 
sufficient to pay the interest and prin- 
cipal in twenty years, is outside of 
Hurd Rev. St.-[1899] c 122 § 202, 
providing for the levy by the school 
officers of a district of a tax, not ex- 
ceeding a certain amount, for ‘“‘educa- 
tional” and “building” purposes); 
Richards v. Lyon County, 69 Iowa 
612, 29 NW 6380 (Code § 1807, limiting 
taxation to ten mills, does not limit 
the amount which may be voted to 
pay interest on a bonded debt which 
has been created for schoolhouse pur- 
poses by vote of the electors). To 
same effect U. S. v. Monona Independ- 
ent School-Dist., 20 Fed. 294 (constru- 
ing the laws of Jowa); Missouri- 
Kansas-Texas R. Co. v. Hays, 119 
Kan. 249, 237 P 1029 (under Rev. St. 
72—2004, duty of levying taxes to 
pay bonded indebtedness of rural 
high school district is imposed on 
board of county commissioners, and 
in view of section 72—3507, limit of 
six mills on a dollar, placed on levy 
made by district board by section 72— 
3506 refers only to taxes for other 
purposes) ; Taylor v. Greenville 
White Graded Common School Dist., 
197 Ky. 773, 248 SW 193 (Acts [1922] 
e 8 § 4476, authorizing trustees of 
common school districts to levy each 
year property and poll taxes for 
maintaining schools not to exceed a 
specified rate and amount, and that 
they ‘shall also levy a sufficient 
amount to provide for the payment 
of interest and for sinking funds for 
the fiseal year,’ to be set aside and 
used solely for such purposes, and to 
include the interest and sinking fund 
for the entire outstanding bonded in- 
debtedness, trustees acting thereun- 
der did not exceed their authority in 
levying, in addition to specified maxi- 
mum of taxes on property and polls, 
a tax for interest and a sinking fund 
for bonds to be issued voted pursuant 
to § 4477); Newport v. Newport Bd. 
of ‘Education, 159 Ky. 3879, 167 SW 
396 (under St. § 3219, as amended 
by Acts [1906] c 79, and § 4872, and 
Nets TOTAt ec 37 $s § 26) 28. Oo os 7 
although the board of commissioners 
of a second-class city may levy a tax 
of only forty cents on one hundred 
dollars for the maintenance of the 
schools, it must in addition levy a suf- 
ficient tax for sinking fund purpos- 
es); Lincoln Parish Public Schools 
v. Ruston State Bank, 133 La. 109, 
62 S_ 492 (the levy of school taxes 
by a district under other constitution- 
al provisions will not prevent a school 
district, which has issued bonds un- 
der Const. art 281, as amended (see 
Act No. 197 of 1910) from levying 10 
mills on the dollar for the payment 
of the bonds issued, the expression 
“such special taxes” used in that con- 
stitutional provision referring to the 
tax authorized therein, and not to gen- 
eral taxes); Oliver Iron Min, Co. v. 
Independent School Dist. No. 35, 155 
Minn. 400, Sa NW 949 (under Const. 
art 8 §§ 6, the provision in Gen. 
St. [1913] Py 2917, that in independent 


tricts, be construed as applying to them.*® 
itation, placed upon school taxes generally, may be 
exceeded by taxes for a special purpose,®’ as for the 
payment of indebtedness,®*® the payment of teachers’ 


[§ 785 


A lm- 


districts no taxes in excess of eight 
mills on the dollar shall be levied for 
the purpose of school sites and the 
erection of schoolhouses, is a limita- 
tion on the school board, so that the 
board may not in any one year levy 
a greater tax for the purposes stated, 
but when bonds are issued for such 
purposes by the electors of the dis- 
trict, the school board must levy a 
tax sufficient to meet interest and 
bonds as they mature unaffected by § 
2917); Hoffman v. Pounds, 36 Oh. A. 
492, 173 NE 622 (construing Gen. 
Code §§ 2298—1, 2293—2, 2293—15, 
2293—36, 5625—2, 5627—4, 7625, where 
certain authorities of a school district 
have the power to issue bonds, even if 
not directly authorized to do so, the 
power exists by implication to levy 
taxes to pay the interest and princi- 
pal, outside a genaral limitation); 
Shelor v. Pace, 151 S. C. 99, 148 SE 726 
(act March 15, 1929 authorizing taxa- 
tion to pay bond issue covering indebt- 
edness of school districts of Oconee 
county is not beyond constitutional 
limitations); Simmons y. Ericson, 54 
S. D. 429, 223 NW 342 [foll Chicago, 
etc., R. ‘Co. v. Monahan, 54 SS. Di-438, 
223 NW 344] (a school tax limitation 
does not prohibit an additional tax for 
interest on, and payment of, school- 
house bonds, under L. [1923] ¢ 102 §§ 

5, amending Rev. Code [1919] § 
Fen): Foster v. Hintonburg, 28 Ont. 
221 (the payment of the yearly sum 
to meet the debenture debt; together 
with the interest, is not within the 
restriction of Cons. Mun. Act [1892] 
§ 357, Vict. 42 [O]). But see Mays- 
ville Bd. of Education v. Lee, 153 Ky. 
661, 156 SW 875 (a levy for 
fund purposes to redeem bonds issued 
for the purpose of erecting school 
buildings is a tax levied for the erec- 
tion of school buildings, 
included in the limitation of the stat- 
ute, under St. § 3490 subsecs 2, 34); 
Central City School Dist. v. Chicago, 
ete., R. Co., 60 Nebr. 454, 88 NW 667 
(under Comp. St. [1895] § 24 subs 14 
e 79, the restriction upon the aggre- 
gate school tax for all school purpos- 
es in any one year applies to the pay- 
ment of interest on outstanding 
school district bonds and the creation 
of a fund for their ultimate redemp- 
tion); Union .Pac. R.-Co. v. Dawson 
County, 12 Nebr. 254, 11 NW 807 (Act 
[1869] § 382, as amended in 1875, by 
which school taxes for all purposes 
are restricted to a certain rate, is 
not in turn restricted by Act Febr. 
26, 1879, § 18, providing for school 
district bonds); Gilberton Borough 
School Dist. v. Morris, 290) Pa is 1380 
A 864 (the restriction in Act of the 
Assembly, approved May 28, 1923, § 
1210 subd PAF ool What oye) "328, 337, au- 
thorizing the levy of an additional 
tax of ten mills with the proviso that 
in any district of the fourth class 
such tax, together with all other 
school taxes, shall not exceed thirty- 
five mills on the dollar, is not extend- 
ed by Const. art IX § 20, providing 
that any school district incurring any 
indebtedness shall ‘provide for the 
collection of an annual tax sufficient 
to pay the interest and principal). 


[b] Prior debt.—Under the provi- 
sions of certain statutes the limit 
placed upon ordinary taxes may be 
exceeded to discharge a debt incurred 
prior to the adoption of the statute 
fixing such limit. See Wayne Tp. v. 
Alexander, 10 Ind. 221 (under the 
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salaries,®°® the purchase of school sites and erection 
of buildings,’ the support of schools for a certain 
period,” the support of separate schools,*® but not, it 
has been held, for the payment of a judgment for 
money loaned to operate schools.* 
legislature imposing an extraordinary debt, unless a 
contrary intention appears from the act or from a 
general law in force at the time may authorize a 


School Law of 1855, township trus- 
tees may levy a tax beyond the gen- 
eral limitation to pay a debt contract- 
ed under the School Law of 1852). 


99. Duff v. Perry Tp. School Dist., 
281 Pa. 87, 126 A 202 (under School 
Code § 1210 par 24, as amended by 
Act April 28, 1921 N epee die Dy sao 
St. Suppl. (1924) § 4986], permitting 
school districts to levy a tax in ex- 
cess of the statutory maximum to 
pay the minimum salaries of teach- 
ers, and par 19, requiring the com- 
monwealth to pay thirty-five per cent 
of minimum salaries prescribed for 
elementary teachers of certain dis- 
triets, the district may levy an addi- 
tional tax equal to sixty-five per cent 
of the minimum salaries only, but 
need not exhaust its levy for current 
expenses before making such special 
levy). 


1. See Granite School Dist. Bd. of 
Education vy. Stillman, 55 Utah 125, 
184 P 159 (tax ‘levies for county 
school districts of the first class 
should be made in accordance with 
L. [1911] ¢ 135, amending Comp. L. 
[1907] § 1891x27, limiting the assess- 
ment to five and one-half mills, with 
an additional one and one-half mills 
exclusively for the purchase of school 
sites and the erection of buildings). 


[a] Repairs.—See Lyons v. Joplin 
School Dist., 311 Mo. 349, 278 SW 74 
(Const. art 10 § 11, allowing a levy 
in excess of one dollar on one hun- 
dred dollar valuation, to erect public 
buildings in a school district, does 
not apply to repairs); Jacobs v. Cau- 
thorn, 293 Mo. 154, 538 SW 443 (con- 
struing Const. art 10 § 11, an increase 
voted for the “building and repair 
fund” is not to erect a school building 
within the exception to the limita- 
tion); Harrington v. Hopkins, 288 
Mo. i 231 SW 263 (repairing and fur- 
nishing buildings). 


Limitations upon tax to redeem 
bonds see supra note 98 [a]. 


Purchase of school sites and erec- 
tion of buildings generally see supra 
§ 406 et seq. 


2. See cases infra this note. See 
also Marshall County Bd. of Educa- 
tion v. Marshall County Fiscal Ct., 
229 Ky. 774,17 SW (2d) 1009 (the fis- 
cal court could not authorize the levy 
of a tax exceeding a certain limita- 
tion for school purposes where the 
board of education did not show that 
it intended to maintain an _ eight 
months’ school, under Acts [1926] c 
81, amending Acts [1920] c 36 § 8). 


[a] Statutory duty of levying a 
tax sufficient to keep a school open 
a certain number of months has been 
held to justify the levy of a spe- 
cial tax in excess of the prescribed 
limit. Collie v. Franklin County, 145 
N. C. 170, 59 SE 44 [overr Bladen 
County Bad. of Education v. Bladen 
Gouneynlsigi Nee Os; LO ke By OL, 
18 LRA 850; Barksdale v. Sampson 
County, 93 N. C. 472]. 


[b] Amount necessary for con- 
duct of schools.—L. (1908) c 27 § 
21, as amended by L. (1909) e¢ 90, au- 
thorizing the board of education of 
any district containing an incorpo- 
rated city or town where a graded 
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by statute.® 


An act of the 


power. 1° 


or high school is maintained which 
is continued for a longer period than 


six months, to lay a levy in addi- 
tion to the general levies in said 
section provided for, sufficient for 


all purposes to conduct the schools 
of the city or town for the term 
fixed, applies to independent school 
districts in which such graded and 
high schools are maintained. State 
v. Parkersburg School Dist. Bd. of 
Education, 68 W. Va. 40, 69 SE 378. 


3. See cases infra this note. 


[a]. For example, (1) under 
Const, art LO. on ands Lagi) .e 
48, the county excise boards in 
counties maintaining separate schools 
may make a levy.for their mainte- 
nance within the limitation of eight 
mills, and, if such be insufficient, 
an additional levy of two mills may 
be made in aid of the common schools 
including separate schools, and the 
excise board must make adequate 
levy within these limitations, even 
though such levy may exceed oth- 
er statutory limitations. Adjust- 
ment Realty Co. v. Muskogee Coun- 
ty Excise’ Bd., 141 OKl. 130,-284 P 
27; Guthrie Bd. of Education v. 
Logan County Excise Bd., 86 Okl. 
24, 206 P 517. See Alford v. Bona- 
parte, 5125 Oki. 164, 256. PB 935.).Cin 
excess of maximum amount allowed 
counties for current expenses). (2) 
Under LL. (1921) ec 48, and Comp. 
St. (1921) § 9692, levy in Tulsa coun- 
ty of 1.40 mills for purpose of sepa- 
rate schools in addition to 8 mills 
levy Preyes roe pb Const. art e 

9, was Be Simmons 
Stuckey, 113 vOKL. 200, 241 P 124. 
See Oklahoma News Co. v. Ryan, 
101 Okl. 151, 224 P 969 (construing 
L. [1921] c 48). (3) Counties levy- 
ing taxes for separate schools un- 
der Rev. L. [1910] § 7376, as amend- 
ed by “il \PEOUST ef 195) may. -add, 
to a maximum levy under the stat- 
ute for county purposes, all or part 
of the one mill additional authorized 
in aid of common schools for sup- 
port of separate schools, since sepa- 
rate schools are a part of the com- 
mon schools. Chicago, ete., R. Co. 
v. Lane, 69 Okl. 145, 170 P 502. 


4. Wright v. Atlantic Coast Line 
Ars Col. 6b IGar 1/0 1 SOM Si S14 


5. Lincoln County Independent 
School Dist. No. 12 v. Manning, 32 
Ida. 512,185 P 723. 


6. See Pittston Tp. School Dist. 
v. Dupont School Dist., 275 Pa. 183, 
118: A 308 (Act May 18, 1911 § 537 
[Pies D) Ss ore Ste (19.270) eS eaioen 
limiting school tax levies in school 
districts of the third and fourth 
class to twenty-five mills on the dol- 
lar, applies only to levies made for 
carrying on school work during the 
ensuing fiscal year, and not to spe- 
cial levies made under order of 
court). 


7: See supra § 751. 


8. See Berrier v. Davidson Coun- 
ty, 186 N. C. 564, 120 SE 328 (the 
power to levy or repeal a tax being 
peculiarly a legislative function, the 
General Assembly could abolish or 
repeal a special tax voted in a con- 
solidated school district, as it did 
by enactment of Pub. Local L. [1923] 


cation is not favored.!! 


[56 C.J.] 679 


levy in excess of the amount generally authorized 
Special taxes levied under order of 
court are not within a general limitation.® 


[§ 786] f. Repeal. The legislature, as it may 
levy, or delegate the power to levy, a 
may repeal* or change? 
The repeal of a school tax law by impli- 


school tax,’ 
such tax, or withdraw such 


However, when an act re- 


ec 156 [ratified on March 2, 1923]); 
Mellor. v. Pittsburg, 201 Pa. 397, 
50 A 1011 (a statute, limiting the 
special tax for building purposes 
which the subschool districts. of a 
city may levy to the amount of the 
regular annual school levy, repealed 
by subsequent legislation); State v. 
Byrne, 32 Wash. 264, 73 P 394 (Sess. 
L. [1889-1890] p 48 c 2 is repealed 
by Sess. L. [1897] p 356 ¢ 118). 


9. See Salt Lake City Bd. of Ed- 
ucation v. Hanchett, 50 Utah 289, 
167 P 686; Ogden City Bd. of Ed- 
ucation v. Hunter, 48 Utah 373, 159 
P 1019 (both holding that L. [1915] 
e 115, increasing the school tax rate 
of cities of a certain class, taking 
effect May 1915, and L. [1915] c 
111, reducing such rate, taking ef- 
fect January 1916, were not’ con- 
flicting, for on the latter date the 
former chapter was -repealed by the 
latter). 


10. See Peo. v. Cleveland, etc., R. 
Corny 288. 110. L222 IN By oan a Cen]e 
powers and duties granted to boards 
of education of non high school dis- 
tricts by L. [1909] pp 368, 3869 §§ 
89, 93-96, aS amended by L. [1917] 
pp 741-744, to levy taxes to pay 
tuition of eighth grade graduates at- 
tending recognized high schools and 
other incidental expenses, are by 
necessary implication withdrawn 
from such high school boards of ed- 
ucation, so that there is no clash 
between boards of education of non 
high school and of high school dis- 
tricts). 


11. Ala.—-Horton v. Mobile School 
Comrs., 43 Ala. 598. 


Cal.—Peo. v. San Francisco, etc., 

Ri (Co;, 128: Calw:254. 
Ga.—Montgomery Ve Richmond 
of Education, 74 Ga. 


County Bd. 
41. 


fa olny v. Hindman, 36 Iowa 
160 


Kirk v. Roberson, 76 SW 183, 
25 Ae 633. See Naylor v. Fulton 
County Bd. of Education, 216 Ky. 
766, 288 SW 690 (construing Acts 
[1926] c 82, repealing statutes rela- 
tive to subdistrict school taxation 
held not to repeal Acts [1926] ¢ 80, 


which repealed and reénacted such 
sections). 

Tex.—Kinney v. Zimpleman, 36 
Tex. 554. 

Ww. Va.—Clemans > v.- Wheeling 
School Dist. Bd. of Education, 68 


W. Va. 298, 69 SE 808. 


See Gray v. Peoria School Inspec- 
tors, 231 Ill. 68, 88 NE +95 (hold- 
ing that Hurd Rev. St. [1905]. ¢ 
122 § 202, providing for the levy 
of school taxes in general did not 
repeal Private L. [1869] p 168, cre- 
ating a special charter for Peoria 
and providing for the levy of school 
taxes for such city); Peo. v. Mot- 
tinger, 215 Ill. 256, 74 NB 150 (Pri- 
vate’ . [1857] ‘p= 129'e" 115" civine 
the city council of Joliet power to 
levy taxes for school purposes, was 
not repealed by Hurd Rev. St. [1903] 
p 1714 ¢ 122); Osage County School 
Dist. “No. "7 Vv. (Coughlin; ©88' 7kane 
de 29-- P2109 =-(Gen--St. “GLO Oo Miss 
9420, authorizing taxing districts, in- 


680 [56 C.J.] 


vises the whole subject matter of school taxation, 
it will be held to be a substitute for a former act, 
although it contains no express words to that effect.1? 


[§ 787] 3. Persons and Property Liable,1* and 
Place of Taxation*!‘—a. In General. 
tionst® and statutes!® ordinarily provide what per- 
sons and property are taxable for school purposes. 
The statutes are in some instances to be construed 
by reference to the general tax laws.1? 


To what authority subject. 


town is located.?° 


cluding’ school districts, to exceed 
the statutory limit by special elec- 
tion on three fourths of the vote 
cast being in favor thereof, was not 
repealed by L. [1911] ec 271, relat- 
ing to the annual school district 
tax); Missouri,..ete,_R. Co. v. Prince, 
ASS MOM 228 aro, Pero oae OC OMpD isits 
[1921] § 9708, relating to excess levy 
by school district was not repealed 
by § 9696, although some provisions 


conflict); Clifton Forge v. McDaniel, 
143 Va. 325, 130 SE 414 (Clifton 
Forge City Charter § 25, limiting 


its taxing power under Code [1919] 
§ 2907, for school and governmental 
purposes, held not repealed by Const. 
[1902] § 136, as amended in 1920, 
and Acts [1920] c 398, repealing Code 
[1919] §§ 740, 2721). 


12. Phillips v. Barnhart, 27 Pa. 
Super. 26. See Americus Bd. of Pub- 
lic Education v. Barlow, 49 Ga. 232 
(a statute granting the power to 
jmpose a school tax to the city coun- 
cil is held to repeal, by implication, 
an earlier statute granting it to the 
board of education); State v. Es- 
Ser, 35. Nev. 429,7,129 PB 557 (Act 
Marches. 1S) LOdt SESt 1919) Ve. 9107 
§ 1, Rev. L. § 3617, imposing a tax 
of six cents on the one hundred 
dollars for the general school fund, 
was impliedly repealed by Act March 
ZOmenos Sty eCLOLD) ee 1331) 78) otis 5, 
Rev. L. § 3374, imposing a tax of 
ten cents on the one hundred dol- 
lars for school purposes); Rabe v. 
Canton School Dist. Bd. of Educa- 
tion, 88 Oh. St. 403, 104 NE 537 
(Gen. Code §§ 7591, 7592, 7630, lim- 
iting the amount of tax levies in 
direct conflict with Gen. Code §8§ 
5649—2 to 5649—5b, limiting the tax 
rate, are repealed thereby by impli- 
cation); Kinsinger v. De _ Graff 
School Dist. Bd. of Education, 22 
OhNPNS 241 (repeal of statutory 
provision by implication). 


[a] Thus a county school tax, au- 
thorized by a special tax, is repealed 
by a general law with which it is 
in conflict. See Peo. v. Sargent, 44 
Cal. 430 (holding Spec. Act [Sts. 
(1869-1870) p 290] repealed by gen- 
eral school law [Sts. (1869-1870) p 
824) § 90]). 


13. Generally see 
Cyc 767-884]. 

Property subject to sale for taxes 
see infra §§ 843-849. 


Taxation [387 


Unless a city or town 
is authorized by charter to organize and conduct 
schools therein,t® it does not have the power to 
tax for school purposes,’® and the persons within 
such city or town are subject only to school taxes 
levied by the school district in which the city or 
While two high school districts 
cannot lawfully exercise the power of levying taxes 
against the same property for the same purpose,?! 
in some jurisdictions a school district maintaining a 
high school department may coexist with a high 
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Constitu- 


14. Generally see Taxation [37 


Cye 946-964]. 
_In municipal Corporations see Mu- 
nicipal Corporations §§ 4317-4368. 


Effect of change of boundaries or 
oeenioe of new district see infra §§ 
51- A 


15. See constitutional provisions, 
16. See statutory provisions. 
17. See case infra this note. 
[a] In New York Education Law, 


providing in §§ 410-412 for a school 
district tax on personal property 
“liable for tax,” but nowhere de- 
fining property that is liable, is not 
an entirely separate and independ- 
ent statute, but one to be interpret- 
ed and construed in connection with 
the Tax Law. Peo. v. Collins, 193 
App eDiv. (92>, Sai IN aS) (0445 Share 
LO On NMASC al alias! INDYAS 6 Oo. can aamant 
232 N. Y. 502, 134 NE 547]. 


18. Establishment of schools see 
supra §.29. 


19. See supra §§ 750-786. 

20. See case infra this note. 

[a] In Kentucky.—Since, under 
St. § 4432, cities of fifth and sixth 


class are not empowered to create 
separate school districts, property in 
such cities is only subject to school 
taxes levied by the fiscal court of 
the county under § 4399a-8, in the 
absence of special legislation con- 
ferring on such cities the power to 
organize schools, and it is _imma- 
terial that schools maintained by 
such cities were as good or better 
as the schools maintained by the 
county board or that the taxpayers 
preferred to pay the taxes for the 
support of such city schools. Allen 
v. Elkhorn Coal Corp., 208 Ky. 108, 
270 SW 743. 


215.) Peo.. ve= Lllinois!) Cent. oR. Co, 
282 Ill. 29, 118 NE 495. 


oo) Peo: Van pinariwooe Lleisis 163 
NE 385. 

23. Sheldon Independent Dist. v. 
Sioux County, 51 Iowa 658, 2 NW 
590. 

24. Sheldon Independent Dist. v. 
Sioux County, supra. 

25. See cases infra this note. 

[a] In Georgia.—(1) The amend- 


ment to the constitution proposed by 


[§§ 786-787 


school. district within the same territorial limits, 
and an owner of land lying within both districts 
is liable for school taxes assessed by both districts.?? 
Where two independent districts partly embrace 
common territory, such territory should be included 
within the district whose organization was_ first 
commenced, and a school tax thereon should be 
levied in its favor;?% and whether or not such ter- 
ritory is contiguous to the district will not be con- 
sidered by the courts when it does not appear that 
the aid of the school officers has been invoked.?* 
Where provision is made for levying school taxes 
by county authorities on taxable property in the 
county, and by certain municipal authorities for 
schools within municipal limits, the county’s power 
of taxation will ordinarily be restricted to property 
without the limits of such municipality ;?° but under 
other provisions a county may levy taxes for coun- 
ty school purposes on property within the limits 
of a town which is a separate school district.?°® 
Where the schools and school property within a 


Acts (1919) p 66, requiring the county 
authorities on\the recommendation of 
the board of education to assess and 
collect a certain tax ‘‘outside of inde- 
pendent local systems,” does not con- 
fer power to assess and collect the 
specified tax on property located in a 
duly incorporated town that has law- 
ful authority to establish and conduct 
and does conduct a local system of 
schoois, for the language “independent 
local school systems’ comprehends 
territory within the limits of an incor- 
porated town, and a system of public 
schools established and conducted in 
an incorporated town is an independ- 
ent local system. Glenn v. Trion Co., 
157 Ga. 639, 122 SH 52. (2) An inde- 
pendent school district within the lim- 
its of a city is an “independent local 
system” within the meaning of the 
amendment to the constitution. Al- 
mand v. Laurens County Bd. of Ed- 
ucation, 161 Ga. 911, 31 SE 897 
[overr Hanks v. D’Arcy, 156 Ga. 55, 
118 SE 656]. (3) The constitution- 
al provision (L. [1919] p 66) does 
not deny the power of the county 
authorities, in a county the local 
school system of which is coexten- 
Sive with the limits of the county, 
to levy the tax, because in such a 
case there is no part of the coun- 
ty “outside of” the local school sys- 
tem. Bacon v. Board of Public Ea- 
ucation, 165° ‘Gal*526,5941- Sm sis 


[b] In Mississippi the act of 
March 18, 1886, requiring the board of 
supervisors of each county, annually, 
to levy on all taxable property, does 
not include taxable property in the 
county within the limits of a town 
which is a separate school district and 
in which by Code (1880) § 731 the 
board of mayor and aldermen is au- 
thorized to levy a tax for school pur- 
poses within the town. Bordeaux vy. 
Meridian Land, etc., Co., 67 Miss. 304, 
7S 286. 


[ec] In Nova Scotia.—Exemption 
under Rev. St. c 32 § 52, of the city 
of Halifax, but not of the town of 
Dartmouth, from county school rates 
see Dartmouth v. Reg., 9 Can. S. C. 509 
[aff 13 N. S. 402], 14 Can. S. C. 45 [aff 
17 N. S. 311]; Halifax County v. Dart- 
mouth, sS\ No Su ileiatt oi Canw sane. 


514]. 
26. See case infra this note. 
[a] In Virginia, under Const. 


*By BERNARD J. KENNY (8§ 787-792). 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 787] 


school town are transferred pursuant to statutory 
authority to the trustee of the school township the 
territory formerly included in the school town be- 
comes a part of the school township and taxes for 
the purpose of discharging a bonded indebtedness 
ineurred for the erection of a school building with- 
in the township may be levied on all the taxable prop- 
erty of the township, including the property with- 


in the town.?7 
Persons subject. 


Under particular statutory and 
constitutional provisions and in the absence of ex- 
emptions,** taxes have been held to be leviable for 
school purposes on scholars? and on women.*° 
ation for school purposes is not necessarily con- 
fined to those who have children who may attend 
the school,?+ and white citizens may be liable for 
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Property subject. 
states that all taxable property be subject to school 
taxes the same as to taxes for other purposes,®? and 
the taxability of property within a school district 
generally does not depend on the direct benefits ac- 
cruing to the individual taxpayer,** or on the fact 
that the territory is not capable of affording a 
place of residence for pupils.*° 


[56 C.J.] 681 


It is the policy of the various 


The taxability of 


personal®® or real property®* within a school dis- 


Tax- 


taxes for the support of public colored schools.?? 


(1902) § 136, as amended in 1920 (Code 
EVOLVA voll “38> pp wet), and Code 
(1919) §§ 668, 2721; Acts (1920) c¢ 38; 
and Acts (1922) ec 23, providing in sub- 
stance that a county may levy for 
county school purposes taxes on prop- 
erty within the county, property with- 
in the limits of a town which was a 
separate school district was subject 
to the county levy. Brunswick Coun- 
ty v. Peebles, etc., Co., 138 Va. 348, 122 
SE 424. 


27. Follett v. Sheldon, 195 Ind. 510, 
144 NE 867. 


28. See infra § 792. 
29. See cases infra this note. 
[a] In Vermont, under the School 


Act of Nov. 17, 1827, providing that 
any school district shall have power 
“for the purpose of supporting its 
school, to raise money by subscription 
or otherwise,’ a school district may 
tax the scholars attending the school. 
Brown v. Hoadley, 12 Vt. 472. 


[b] Nonresident pupils.—Under 
Pub. Schools Act (1902) ¢ 148 subs (n), 
providing that trustees have a discre- 
tion to collect a fee for each nonresi- 
dent pupil, children whose parents or 
one of them reside in the school dis- 
trict are not nonresident pupils with- 
in subs (m) of such act. Inkster v. 
Minitonka, 22 Man. 487. 


30. See case infra this note. 


[a] In Virginia L. (1926) c¢ 20 § 3, 
providing, among other things, that 
after the issuance of bonds for public 
school purposes the board of supervis- 
ors of Botetourt County may, in or- 
der to reduce the rate of the annual 
special property tax provided for by 
the act, levy a capitation tax ‘on 
every male and: female resident of 
the county,” is not violative of Const. 
§ 173, providing that the general as- 
sembly may levy a state capitation 
tax ‘‘on every male inhabitant” of the 
state, or of the due process clause of 
the federal constitution. Brecken- 
ridge v. County School Bd., 146 Va. 1, 
135 SE 693. 


31. Sioux City Bridge Co. v. Miller, 
12 F. (2d) 41 [certiorari den 273 U.S. 
723 mem, 47 SCt 112 mem, 71 L. ed. 
859 mem]. 


[a] Separate religious schools.— 
Under School Act (1915) c 23 § 39 and 
School Assessment Act, as amended 
by St. (1916) c¢ 25 § 11, protestant or 
Roman catholic separate schools may 
be established as distinct from public 
schools, and under School Assessment 
Act §§ 41, 44, 45 and City Act §§ 390, 
394, 409 (4) a member of the Roman 
catholic faith is liable exclusively for 
the support of the separate catholic 
school in the district and cannot, even 


with his consent, be assessed for the 
public schools. McCarthy v. Regina, 
10 Sask, L. 14. 


[b] In Ontario, under Cons. St. § 
27 subs 10, providing that school trus- 
tees are authorized to assess an addi- 
tional rate in order to pay any balance 
due in case the sum voted by the free- 
holders is insufficient to defray all ex- 
penses, a person within the school 
section was liable for the tax levied 
by the trustees, and it was not a de- 
fense that such person was not a par- 
ent or guardian sending children to 
the school. Craig v. Rankin, 10 U. C. 
CrP SS (Ont) (186: 


32. See case infra this note. 


[a] In Kentucky, under Acts 
(1920) §§ 18, 19, providing that au- 
thority is conferred upon the board of 
education to impose and levy taxes 
for school purposes on all real and 
personal property subject to, and as- 
sessed for, taxation for city or county 
purposes, and under Const. § 187, pro- 
viding that in the distribution of the 
school fund no distinction shall be 
made on account of race or color, it 
is proper to tax white citizens for the 
support of public colored schools. 
Pineville v. Moore, 190 Ky. 357, 227 
SW 477. 


33. See case infra this note. 


[a] In Kentucky, under St. § 3219, 
although property is returned by the 
board of valuation and assessment 
rather than by the board of equaliza- 
tion, taxable property is subject to 
the school tax. Newport Bd. of Edu- 
cation v. Newport, 174 Ky. 28, 849, 191 
SW 871. 


34. Sioux City Bridge Co. v. Miller, 
12 F. (2d) 41 [certiorari den 273 U.S. 
7238 mem, 47 SCt 112 mem, 71 L. ed. 
859 mem]; Gulf Refining Co. v. Phil- 
lips, 11-F..'(2d) 967 [aff 5 F. (2d) 514, 
certiorari den 273 U. S. 697 mem, 47 
SCt 93 mem, 71 L. ed. 845 mem]; Fer- 
guson v. Academy Cons. Independent 
School Dist., (Tex. Civ. A.) 14 SW 
(2d) 1051. 


35. St. Joseph, etc., R. Co. v. Doni- 
phan County School Dist. No. 2, 114 
Kan. 67, 217 P 296 (bridge). 


36. Lebo v. Griffith, 42 S. D. 198, 
173 NW 840. 


37. See cases infra this note. 


[a] In Michigan Howell St. § 52052 
subd 6, providing, among other things, 
that no legal subdivision of land 
shall be taxed for building a school- 
house unless some portion thereof 
shall be within two and one-half miles 
of such schoolhouse site, does not ap- 
ply to a graded school district. Ke- 
weenaw Assoc. v. Hancock Tp, School- 


trict does not depend on its proximity to, or re- 
moteness from, a schoolhouse. 
to be leviable for school purposes under the vari- 
ous statutes on debts due by solvent debtors,?* money 
payable under articles of agreement and bearing in- 
terest,*® auction sales,*° licenses for retailing spirit- 
uous liquors,#! merchants’ licenses or statements,*? 


Taxes have been held 


Dist. No. 1, 98 Mich. 437, 57 NW 404. 


[b] In Texas an _ independent 
school district, created by special 
acts of the legislature under Const. 
art 7, providing for the establishment 
and maintenance of public free 
schools having full power and au- 
thority to levy and collect taxes, in 
an action by the school district to 
collect delinquent taxes, the submis- 
sion of an issue whether defendant’s 
land was so remote from the school as 
not to be benefited by the school or 


taxes was properly refused. Fergu- 
son v. Academy Cons. Independent 
School  Dist., (Civ. A;) -14,SW (2d) 
1051. 

38. See case infra this note. 

[a] In Pennsylvania Act April 25, 
1850 § 23, exempting “money owing 


by solvent debtors” from taxation for 
“borough and township purposes,” 
does not repeal the act of April 7, 
1849, making such subjects and things 
liable to‘school taxes, as a school tax 
is not to be understood as synonymous 
with a borough and township tax. 
Blickensderfer v. Erie West Ward 
School, 20 Pa. 38. 


39. See case infra this note. 


[a] In Pennsylvania money paya- 
ble under articles of agreement and 
bearing interest was taxable under 
act of March 25, 1831 providing that 
“all debts due from solvent debtors” 
shall be taxable for school purposes. 
Ae St v. Alleghany Third Ward, 1 

a. P 


40. See case infra this note, 


[a] In Alabama the school tax on 
auction sales under the act of Jan. 16, 
1854, regulating the system of public 
schools in Mobile County, was not re- 
pealed by the act of Febr. 15, 1856, 
which was an act supplementary to 
the act of 1854. Brooks vy. Mobile 
School Comrs., 31 Ala. 227. 


41. See case infra this note. 


[a] In Alabama the school tax on 
licenses for retailing spirituous liq- 
uors under the act of Jan. 16, 1854, 
regulating the system of public 
schools in Mobile County, was not re- 
pealed by the act of Febr. 15, 1856. 
eae v. Mobile School Comrs., 29 Ala. 


42. See cases infra this note. 


{a] In Missouri (1) under the act of 
Dec. 19, 1865, providing that there 
shall be levied and collected annual- 
ly within the corporate limits of St. 
Louis on all real and personal proper- 
ty made taxable by law for state pur- 
poses a tax which shall be paid to 
the St. Louis. public school a mer- 
chant’s license tax authorized by Rev. 
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and shares of stock in national banks.*? 


To whom taxable. As in the case of taxation gen- 
erally,** ordinarily, in the absence of statute to the 
contrary, property is taxable only to the person who 
is the owner thereof at the date for its listing or 
assessment.*® 


Property temporarily in district or in transit. 
While personal property within the limits of a tax- 
ing district for a temporary purpose or in transit 
to a final destination does not have a situs in the 
district for taxing purposes,*® if the property is 
stored or held in a school district for an indefinite 
time to await the owner’s disposition of the same, 
the property is given a situs in such district for 
the purposes of school taxation.** 

[§ 788] b. Corporations and Corporate Proper- 


ty.45 Unless exempted by statute,*? property of a 
corporation located within a school district is sub- 
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ject to taxation under the constitutions®® and stat- 
utes®! of the various states. Thus, corporate prop- 
erty may be subject to school taxation under a stat- 
ute authorizing taxation of property of white_per- 
sons,°2 amd may be taxable for the amount of its 
capital stock.°? Corporate property may be taxable 
for the support of colored schools, and statutes at- 
tempting to restrict the taxation of such property 
to schools for white children have been held in- 
valid.>4 


Railroad property.°® Unless restrained by exemp- 
tions granted by constitutional or statutory enact- 
ments or charters,°® under the constitutions®’? and 
statutes®® railroad property within the limits of a 
school district is subject to taxation for local school 
purposes. Thus, railroad property may be liable 
for school taxation under a statute providing for 
school taxation on the taxable property of the dis- 
trict.°® Railroad property within the district is 


St. § 6318 is a personal property tax, 
and such licenses are subject to tax 
by the school board of the city of 
St. Louis. State v. Tracy, 94 Mo. 217, 
6 SW 709. (2) Under the act of 1867 
concerning schools, § 7 p 161, provid- 
ing that boards of education in towns 
and villages are authorized ‘to levy 
and collect taxes upon all property 
within the district,” a school tax was 
leviable on merchants’ statements. 
State v. Kinney, 48 Mo. 373. 


43. See cases 


{a] In Indiana shares of stock in 
a national bank are subject to a spe- 
cial school tax under School L. March 
6, 1865 § 12, providing that the trus- 
tees shall have the power to levy a 
special tax for school purposes, and 
such shares of stock are not exempt 
under the Bank Tax Act of: March 15, 
1867, which provides that taxation of 
stock for municipal purposes in any 
national bank is not authorized, as 
the term ‘‘municipal purposes” does 
not embrace special school ~ taxes. 
Daniels v. Strader, 39 Ind. 63; Root 
v. Erdelmyer, Wils. 99. 


44. See Taxation [37 Cyc 788]. 
45. See case infra this note. 


[a] In Quebec, under the Educa- 
tion Act (62 Vict. c 28 § 237), pro- 
viding that “school assessments shall 
be imposed uniformly according to 
valuation and shall be paya- 
ble by the owner, occupant or pos- 
sessor of such property,’ a person 
acquiring land after the imposition of 
a school tax is not personally liable, 
although under the statute the tax is 
a special charge against the proper- 
ty. Roxton School Comrs. vy. De 
Lorimier, 24 Que. Super. 48. 


46. See Taxation [37 Cye 809]. 


47. Gulf Refining Co. vy. Phillips, 
11 F. (2d) 967 [aff 5 F. (2d) 514, and 
certiorari den 273 U. S. 697 mem, 47 
SCt 93 mem, 71 L. ed. 845 mem]. 


[a] Oil in tanks, located on pipe 
lines extending from fields of produc- 
tion to refineries in another state, 
some of which had remained in stor- 
age for several months in the tanks, 
which were of greater capacity than 
required for continuous operation of 
the pipe lines and at all times con- 
tained a large quantity of oil, was 
held not to be in the course of inter- 
state transportation, but to have a lo- 
eal situs, and to be subject to school 
taxation. Gulf Refining Co. v. Phil- 
lips, 11 F. (2d) 967 [aff 5 F. (2d) 514, 


infra this note. 


and certiorari den 47 SCt 93]. 


48. Generally see Taxation [37 Cyc 
812-864]. 


Place of taxation of see 
789. 


49. See infra § 792. 

50. See constitutional provisions. 
51. See statutory provisions. 

52. See case infra this note. 


[a] In Kentucky the act of April 
22, 1890, taxing the property of white 
persons for the maintenance of a 
school. for white pupils, applies to 
corporations, unless their stockhold- 
ers are black people. Pineville Pub- 
lic Graded Schools y. Belle County 
Coke, ete., Co., 96 Ky. 68, 27 SW 862, 
16 KyL 283. 


53. See cases infra this note. 


[a] In New York, under L. (1847) 
e 480 § 85, as amended by L. (1858) 
ec 290, providing that the trustees of 
a school district shall apportion the 
tax upon all taxable inhabitants of 
the district, corporations holding 
property therein, and on all banks, 
banking associations, and individual 
bankers, whose place of business is 
within the district, at the time any 
tax may be voted according to the 
valuation of the taxable property 
which shall be owned or possessed by 
them at the time of making out the 
list within such district, the amount 
of capital stock of a transportation 
company was taxable, Chadwick v. 
Crapsey, 35 N. Y. 196. 


[b] Banks are subject to local 
taxation for school purposes. Fremd 
v. Eminence Deposit Bank, 42 SW 102, 
19 KyL 825. 


54. See cases infra this note. 


[a] In Kentucky (1) under St. § 
4464, providing that in all white grad- 
ed school districts, embracing cities 
of the fifth and sixth classes, the prop- 
erty of all corporations located there- 
in shall be taxable exclusively by 
such white graded school district, is 
in contravention of the Fourteenth 
Amendment of the federal constitu- 
tion and of the state constitution, and 
corporate property located in a city 
of the fifth class in which a graded 
school was maintained for white chil- 
dren and a common school for colored 
children ,was subject to taxation for 
support of the colored school in such 
proportion as the number of colored 
children bore to the number of white 
children. Commonwealth v. Sebree 


infra § 


Deposit Bank, 202 Ky. 589, 260 SW 
388. (2) St. § 3588a, providing that 
all funds arising from tax on the 
property of corporations shall be ex- 


-clusively appropriated to the use and 


benefit of white schools in cities of 
the fourth class, is in contravention 


of the Fourteenth Amendment of the | 


federal constitution and of Const. § 
183, providing that the general as- 
sembly shall provide an efficient sys- 
tem of common schools. Mayfield 
Graded Free Colored Common Schools 
v. Mayfield Graded Free White Com- 
pee Schools, 180 Ky. 574, 203 SW 


Apportionment of tax between 
white and colored schools see infra §§ 
862, 863, 888. 


55. Generally see Taxation [37 Cyc 
841-848]. 


56. See infra § 792. 

57. See constitutional provisions. 
58. See statutory provisions. 

59. See cases infra this note. 


[a] In Georgia Acts (1905) p 425, 
providing that whenever citizens of 
any county wish to supplement the 
public school fund received from the 
state a tax on all property liable to 
taxation may be levied, is sufficiently 
comprehensive to include railroad 
property. Georgia R., ete, Co. v. 
Hutchinson, 125 Ga. 762, 54 SE 725. 


[b] In Utah, under 1 Comp. L. p 
677, providing for the assessment of 
taxes in each school district to build 
schoolhouses, for the payment of 
teachers and other school purposes, 
railroad property within territory 
added to the district was subject to 
taxation for the erection of a school- 
house in the district. King v. Utah 
Cent. R.'Co., 6 Utah 281, 22 P 158. 


[c] After 
levy made by a school district after 
its organization on property which is 
within the district when the levy is 
made, and which does not pay school 
taxes for that year in any other 
school district, is valid, although the 
district was not in existence at the 
time when the property was required 
by law to be listed for taxation. 
Atchison, ete., R. Co. v. Neosho Coun- 
ty School Dist. No. 99, 75 Kan. 843, 
89 P 1018. (2) Under Code (1906) § 
307, providing that the board of su- 
pervisors may levy such taxes as may 
be necessary to meet the demand of 
their respective counties, and under 
§§ 4255, 4257, providing that all tax- 


For later cases, developments and changes in the law see Annotations, same title and section number. - 


organization.—(1) ALS 


§§ 788-789] 


subject to school taxation for the support of colored 
schools, and statutes attempting to restrict taxation 
of railroad property to the use of white schools 
Unless, however, provi- 
sion is made by the constitution or statutes for the 
taxation of railroad property for school purposes, 
such property is not subject to such taxation.®! 


{§ 789] c. Place of Taxation®?—(1) In General. 
Ordinarily, a taxpayer is assessable in the district 
in which he resides,** or is a taxable inhabitant, on 
the annual date fixed by statute, and is not assess- 
able in a district in which he is not a taxable in- 
Thus, under some statutes a person 
resident in a school district on the date of list- 
ing remains subject to taxation therein upon such 
list while it remains in force, notwithstanding he 


have been held invalid.®® 


habitant.°®* 


able property in the state before the 
first of February shall be assessed 
ana taxes thereon paid for the current 
year, which taxes shall be a lien on 
the property from the first day of 
February of the year in which the as- 
sessment is made, railroad property 
in the state since February and in a 
consolidated school district is sub- 
ject to the district tax for the year 
1914, notwithstanding the district 
was not created until July of the 
same year. Illinois Cent. R. Co. v. 
Middleton, 109 Miss. 199, 68 S 146. 


60. See case infra this note. 


{a] In Kentucky, St. § 4101, to the 
extent that it requires a railroad to 
pay the white graded school rate on 
its colored property, is discriminatory 
and invalid in view of Const. §§ 171, 
174, so where the tax rate for school 
purposes on white persons for the 
graded school district was fixed at 
one dollar on the one hundred dollars, 
and the county school levy on proper- 
ty outside the graded school district 
was fifty cents on the one hundred 
dollars, and where there were one 
hundred and eight school children in 
the territory of which ninety-three 
were white and fifteen were colored, 
ninety-three one hundred and eighths 
of the railroad property was taxable 
at- the rate imposed by the white 
graded school district and the re- 
maining fifteen one hundred and 
eighths was taxable at the rate levied 
by the county for school purposes. 
Louisville, etc., R. Co. v. Powell, 213 


“Ky. 563, 281 SW 532. 


Apportionment, of tax between 
white and, colored schools see infra 
§§ 862, 8638, 888. 


61. See cases infra this note. 


[a] Im Kentucky, since the act of 
April 8, 1878, relative to the taxation 
of railroads, prior to the amendment 
of 1886, only provides for a return 
to the state auditor for the purpose 
of taxation the length of the road 
“in each county, city, and incorporate 
town,” and that the rolling stock and 
real estate shall be taxed for the pur- 
poses of each county, city, town, or 
precinct, and since a precinct is not 
a school district, and since no provi- 
sion otherwise is made for the assess- 
ment of the property of the district 
for school taxation, railroad property 
therein is not subject to such tax. 
Louisville, etc., R. Co. v. Johnson, 11 
SW 666, 11 KyL 118. 


[b] In Virginia, although Code § 
833 subd 2 provides for a levy by the 
county board of supervisors for coun- 
ty purposes, since subd 3 only au- 
thorizes a levy by the board of super- 
visors for county school purposes and 
no other provision authorizes a levy 
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Property. 


for school district purposes, railroad 
property in the district was not sub- 
ject to taxation for school purposes. 
New York, ete., R. Co. v. Northamp- 
ton County, 92 Va. 661, 24 SE 221. 


62. Generally see Taxation [37 
Cyc 946-964]. 


63. Domicile or residence of own- 
er see Taxation [37 Cyc 947-950]. 


64. See cases infra this note. 


[a] Nonresident of district.—Un- 
der 1 Rev. St. p 478 § 8, for the estab- 
lishment of public schools, providing 
that the freeholders and taxable in- 
habitants of the school district are 
authorized to vote a tax ‘‘on the resi- 
dent inhabitants of such district,” an 
inhabitant of another city is not a 
resident inhabitant of the district al- 
though he has property located with- 
in such district. Suydam v. Keys, 13 
Johns. (N. Y.) 444. 


{[b] Estoppel—The fact that a 
person had at one time served as trus- 
tee of a certain school district, sent 
his children to the school, and enroll- 
ed his property therein does not estop 
him from denying that he is a resi- 
dent of the district in order to defeat 
a school tax charged against him, 
there being no connection between 
the levying of the tax and the con- 
duct of such person. Abney v. Bell, 
7 Kyl 444, 


65. See cases infra this note. 


[a] In Vermont, under Act (1847) 
e 20 §§ 387, 41, providing that school 
districts may vote taxes “on the lists 
of the inhabitants of such districts,” a 
person resident in a school district on 
the first day of April and listed there 
is liable to pay taxes in such district 
while such list continues in force, 
notwithstanding his subsequent re- 
moval. Walker v. Miner, 32 Vt. 769; 
Woodward v. French, 31 Vt. 337. 


66. See case infra this note, 


{a] In Massachusetts Rev. St. c 
7 §§ 6, 7, 9, providing that town taxes 
are to be assessed upon persons 
where they are inhabitants on the 
first of May; and c 7 § 16): ¢ 23° §'37, 
providing that school taxes shall be 
assessed in the same manner as town 
taxes, construed in connection with 
ec 23 § 338, which requires that ‘in 
raising and assessing money in the 
several school] districts, every inhab- 
itant of the district shall be taxed in 
the district in which he lives,” does 
not fix the first of May as the date for 
fixing liability for school taxes, so if 
an inhabitant of a school district re- 
moves therefrom after the first of 
May but before the district votes to 
raise money, he is not liable for the 
tax. Savary v. Georgetown Fourth 
School Dist., 12 Metc. 178. 


subsequently removes from the district.°* 
son changes his residence before the time fixed by 
statute for the attachment of liability for school 
taxation, such person is not a taxable inhabitan 
A person who temporarily removes from the dis- 
trict with the intention of returning does not cease 
to be an inhabitant of the district for the pur- 
pose of school taxation.°* 
a tax on the taxable inhabitants of the district ac- 
cording to the tax list of the preceding year is to 
be understood as referring to the year ending in a 
particular month when the general assessment 1s 
to be completed.®* 


[56 C.J.) 683 


If a per- 


$,6® 


A statute authorizing 


As a general rule all property, real or 
personal, within the limits of a school district®® is 
subject to assessment for school taxes therein,’® in- 


67. Bump y. Smith, 11 N. H. 48. 
68. See case infra this note. 


[a] In New York, under 1 Rev. St. 
p 482, providing that, after a district 
meeting has voted a tax, the trustees 
Shall proceed to apportion the same 
“on the taxable inhabitants of said 
district, according to the tax list of 
the preceding year,’ and under 1 Rev. 
St. p 393, the general law relative to 
the assessment and collection of tax- 
es providing that the assessment 
roll is to be completed by the first of 
August in each year, the ‘“‘tax list of 
the preceding year’’ must be under- 
stood as referring to the year ending 
in August, so one who was a taxable 
inhabitant when the tax was voted 
was liable although he was not a tax- 
able inhabitant in the prior year. 
Ryder v. Cudderback, 12 Johns. 412. 


69. Territorial extent and bounda- 
ries of district see supra §§ 51-61. 


70. See Morris v. Smith, 153 Ga. 
438, 112 SE 468 (neither school dis- 
trict election authorizing a_ special 
tax, nor the assessment of the tax, 
nor the fieri facias, was illegal as con- 
stituting taxation without represen- 
tation as to residents of a school 
district residing outside the limits of 
a town within which all the de facto 
trustees resided). 


[a] Land considered part of dis- 
trict.—Where the records of the or- 
ganization and limits of a school dis- 
trict have been lost, and certain land 
has been considered as a part of the 
district for thirty years, and taxes 
have been assessed thereon for the 
benefit of such district, and the dis- 
trict has furnished school facilities 
during such time, the land will be 
considered as a part of the district 
for the purpose of taxation. Ottum- 
wa Independent Dist. v. Taylor, 100 
Iowa 617, 69 NW 1009. 


[b] In Arkansas, under Kirby Dig. 
§§ 7639-7644, providing that the coun- 
ty court on petition shall have the 
power to transfer the children or 
wards of the petitioner to an adjoin- 
ing district in the county for educa- 
tional purposes, and that the school 
tax of such petitioner shall be added 
to the school revenues of the district 
to which the removal is made, in a 
suit by the district in which the peti- 
tioner’s land was located against the 
district to which the children of the 
petitioner were removed by order of 
the county court for school tax as- 
sessed against a railroad whose right 
of way was extended over the peti- 
tioner’s land, the removal of the chil- 
dren to the adjoining district did not 
affect the situs of the land for the 
purposes of school taxes, so that the 
tax was payable in the district in 
which the land was situated. School 


684 [56 C.J.] 


cluding property which is annexed to it from an- 
other district before, or property of the district 
transferred to another district after, the levy," 
but, in the absence of express legislative authority, 
property not within the limits of.a school district 
ordinarily cannot be taxed therein for school pur- 
poses,*? and if before a tax is levied the boundaries 
of the district are changed so as to transfer part 
of its territory to another district, such transferred 
territory is not subject to taxation by the former 
A party claiming that his property is 
not taxable in a certain district must prove such 


district.7? 


fact.74 


Railroad property.7® 


Dist. No. 4 v. School Dist. No. 84, 93 
Ark. 109, 124 SW 238. 


[c] In Missouri, under Rev. St. 
(1899) ec 149 (St. Annot. [1906] pp 
4198-4322), providing that all per- 


sonal property shall be assessed in 
the county and district where the 
owner resides, personalty owned by 
a farmer in the district was tax- 
able therein although he spent his 
nights in another district in the home 
of his parents. State v. Shepherd, 
218 Mo. 656, 117 SW 1169, 131 Am 
SR 568. 


71. See infra §§ 851-856. 


7O eel Peo.asve Luons, 13280 211s 
297, 159 NE 259; Union School-Dist. 
v. New Union School-Dist., 135 Ill. 
464, 28 NE 49. 


Ky.—Churchill vy. Highland Park 
Graded School, 89 SW 122, 28 KyL 
162. 


Mo.—Ewing v. Jefferson Bd. of 
Education, 72 Mo. 436; Clinton Coun- 
ty School Dist. No. 52 v. Clinton 
County School Dist. No. 64, (A.) 277 
SW 945; State v. Beale, 90 Mo. A. 
341. 


Nebr.—Chicago, etc., R. Co. v. Cass 
County, 51 Nebr. 369, 70 NW 955. 


Ne Y——sSaranac, Land)s etc:, \Con lv. 
Roberts, 208 N. Y. 288, 101 NE 898; 
Saranac land, etc., Co. v. Roberts, 
125 App. Div. 333, 109 NYS 547 [aff 
195. N. Yo 3038,.88 NE 753). 


Oh.—Bryant v. Goodwin, 9 Ohio 
St. 471 (holding that the statute of 
1853 does not authorize the board 
of education to assess taxes upon 
property without the lines of a town- 
ship for the cost of an erection of 
a schoolhouse within the township). 


fa] Land in district including 
parts of two counties.—Where, un- 
der St. §§ 4427-4430, the superin- 
tendents of two adjoining counties 
had laid out a school] district includ- 
ing parts of both counties, land with- 
in the district in one county was not 
taxable in another district of the 
same county. Roberts v. Ross, 38 
SW 708, 18 Kyl 873. 


[h In Kentucky, under St. (1903) 
§ 4482, providing that the board of 
trustees in any graded common 
school district where the tax has 
been voted may levy on property of 
every kind and description within the 
limits of the graded common school 
district, it was error for the board to 
levy on property outside’ the dis- 
trict, and the board may levy taxes 
for the purpose of reimbursing the 
taxes wrongfully paid. Churchill v. 
Highland Park Graded School, 89 SW 
122, 28 KyL 162. 


Although under some’ stat- 
utes the property of a railroad may be assessed as 
a whole by a state board and the total valuation dis- 
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[§§ 789-790 


tributed among the several counties through which 
the road runs in the manner provided, ordinarily, 
railroad property situated in a school district should 
be assessed as of the district in which it is situ- 
ated,7® and if the levy is made by the county for 
the districts therein, under some statutes the levy 
should be made for each district on the property 
located therein.** 


[§ 790] (2) Property of Nonresidents.*® 
though under particular statutes’® real estate of a 
nonresident*® may be subject to taxation in the 
place of the owner’s domicile rather than in the 


Al- 


district in which it is situated,8! under other stat- 


73. See infra §§ 851-855. 


74. Mills v. Thornton, 26 Ill. 300, 
19 AmD 377. 


[a] In Nebraska, under Comp. 
St. c 79 subd 3 § 8, providing that 
every school district shall be pre- 
sumed to have been legally organized 
when it has exercised franchises of 
the district for a year, does not re- 
quire the court to presume that the 
property taxed is within or with- 
out the limits of such district. Chi- 
cago, etc. a. On wv. eCass County, 
51 Nebr. 369, 70 NW 955. 


75. Generally see Taxation 
Cye 962, 963]. 


[37 


76. See case infra this note. 

[a] In Missouri, under Act (1871) 
§ 13 (Sess. Act [1871] p 58), pro- 
viding for taxation of railroads, 


property of a railroad is not taxable 
in any districts other than those 
through which it passes, or in which 
the property is situated. Livingston 
County v. Hannibal, ete., R. Co., 60 
Mo. 516. 


77. See case infra this note. 


[a] In Virginia, under Const. art 
8 § 8, providing for the levy by school 
districts of a tax for school pur- 
poses, a levy on railroad property 
as a whole within a county for dis- 
trict school purposes without refer- 
ence to what part is located in the 
several districts, or without show- 
ing the amount levied for each dis- 
trict, is invalid. New York, ete, 
Rs) Cov va Northampton County, 92 
Va. 661, 24 SH 221. 


Distribution and apportionment see 
infra §§ 885-888. 


78. Generally see Taxation [37 
Cye 799-804]. 

79. See statutory provisions. 

80. What constitutes residence 
and domicile see Taxation [37 Cyc 
947-950]. . 

81. See case infra this note. 

[a] Assignment for benefit of 
creditors.—Under Rev. St. ec 32 § 


69, providing that the assessment of 
the property of a firm “shall be in 
and for the benefit of the section 
in which it lies,’ and under § 64, 
providing that “property held by 
t oo en thustecs vonuassienees,. ho). 4: 
shall be liable to be assessed in the 
section in which the original own- 
ers of such property reside or last 
resided,’’ where the owners of a mill 
and real estate in a school section 
assign their property for the benefit 
of creditors before the assessment, 
the property in such section is not 
subject to school taxes, but is to be 
taxed where the original owners re- 


utes real property within a school district belong- 
ing to a nonresident owner is subject therein to 
taxation for school purposes,*? notwithstanding in 


side. Graham v. Monaghan, 17 N. 
S. 186. 

82. See cases infra this note. 

[a] Estoppel.—The fact that one 


of the directors of a school district, 
and the secretary of the school dis- 
trict board, and an elector who is 
not an officer of the district, while 
acting as judges at a school district 
election, refuse to allow the electors 
residing on certain land to vote on 
the ground that they live outside the 
district, will not estop the district 
from thereafter claiming that such 
land is within its limits for purposes 
of taxation. Ottumwa Independent 
ek v. Taylor, 100 Iowa 617, 69 NW 
1009. 


[b] In Connecticut, under St. tit 
141 c 1, providing that the ‘“inhab- 
itants of any school district, qual- 
ified to vote in school society meet- 
ings, shall have the power to tax 
themselves, for the purpose of build- 
ing, or otherwise procuring, a school- 
house for-such district,’ ete., non- 
resident property within the district 
is liable for school taxes for the 
purpose of erecting a schoolhouse, 
as the statute cannot be construed 
as limiting the power of taxation 
to residents of the district. Allen 
v. Gleason, 4 Day 376. 


[c] In New Jersey, under Pamph. 
L. (1851) .§ , 11. p'270;. providing, 
among other things, that on a fa- 
vorable vote of the inhabitants of 
an incorporated school district duly 
held for the purposes of erecting or 
improving a schoolhouse, etc., the 
assessor ‘“‘shall assess on the es- 
tates of the inhabitants of the said 
school district, and on all lands lia- 
ble to be taxed therein,” etec., land 
belonging to a nonresident of the dis- 
trict was taxable. Gilbert. v. Van 
Winkle, 25 N. J. L. 73. 


[ad] In Canada (1) under 13 & 
14 Vict. c 48, providing, among oth- 
er things, for taxation for school 
purposes, a by-law of the munici- 
pality in pursuance of the statute 
for the purpose of assessing a school 
section for the erection and comple- 
tion of a new schoolhouse should 
be quashed in that it failed to em- 
brace all rated property of nonresi- 
dents within the section as well as 
inhabitants therein. De la Haye v. 
Gore= Tp.) 2°U. Coe Gh Pe (Ont)r sine 
(2) Under 13 & 14 Vict. c 48 a reso- 
lution of the freeholders and house- 
holders of a school section at their 
annual meeting that the trustees 
should tax the property in the sec- 
tion, followed by a resolution of 
the trustees directing a rate to be 
levied on the ratable property in 
such section and the preparation of 
rate bills, was sufficient to render a 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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some cases that the land within the district adjoins®* 
or is in proximity to’* other land of the owner 
within another district and upon which the home- 
Under some stat- 
utes, however, if the land of a nonresident owner 
is leased to a tenant, the owner thereof is not a tax- 
able inhabitant of the district in which the land is 
situated in respect of the lability of the property.®® 


stead of the owner is situated. 


Personal property. While personal property for 
the purpose of taxation has its situs generally at 
the place of its owner’s domicile,** it may be tax- 
able in the district in which it is permanently lo- 
eated,** and under some statutes personal property 
located in one district, such as stock in trade,®* or 
shares of a national bank,®® or partnership prop- 
erty,°° is not taxable in another school district in 
which the owners or one of them reside. 


nonresident having realty within 
such section liable. Dunwich Tp. 
School Sect. No. 2 v. McBeath, 4 U. 
CACA Pa COnt.)) «228% 


Annexation of territory by school 
district see infra §§ 851-861. 


83. See cases infra this note. 


[a] In Kentucky, under St. § 4482, 
providing in the case of free grad- 
ed school districts the board of trus- 
tees after a tax has been voted may 
levy a tax on property subject to 
‘taxation within the limits of such 
district, land in such district is lia- 
ble for school taxes to pay bonds, 
notwithstanding the homestead is 
located on adjoining land of the own- 
er in another district, as § 4458, pro- 
viding that when lines dividing dis- 
tricts pass through the lands of any 
person, dividing the same, the tax 
shall be levied and paid to the dis- 
trict where the homestead is situat- 
ed, applies to common school dis- 
tricts, and not to free graded school 
districts. Jackson v. Brewer, 112 
Ky. 554, 66 SW 396, 23 KyL 1871; 
Paintsville School Dist. v. Davis, 64 
SW 438, 23 KyL 838. 


Tract in part in different districts 
see infra § 791. 


84. See case infra this note. 


[a] In New York, under L. (1847) 
ec 480 § 87 (1 Rev. St. [4th ed] p 
899), providing that every person 
owning or holding real property in 
any school district who shall im- 
prove and occupy the same by his 
“agent or servant’ shall be con- 
sidered a taxable inhabitant of such 
district in respect of the liability 
of such property to taxation in the 
same manner as if he resided there, 
an actual resident of a district own- 
ing land in another district not ad- 
joining the land on which he lives 
is a taxable inhabitant of the dis- 
trict in which the land is located, 
even though he improves and works 
it himself rather than by an agent 
or servant. It was said that the 
word ‘owner,’ as used in § 89, was 
inadvertently omitted from § 87. 


Myer v. Crispell, 28 Barb. 54. 
85. See case infra this note. 
[a] In New York, under Act 


GUSTO S25, providing as under L. 
C1S47). "°C 480 § 87 supra note 84, 
if the land is leased to a tenant who 
is in actual possession, a nonresi- 
dent owner of the land is not a tax- 
able inhabitant. Dubois v. Thorne, 
8 Wend. 518. 


86. See Taxation [37 Cyc 952]. 


87. Mills v. Thornton, 26 Ill. 300, 
79 AmD 377. 


88. See cases infra this note. 
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[a] 
OMT 3s 


In Iowa, under Act (1844) §§ 

providing that all personal 
property shall be assessed in the 
township or precinet in which the 
owner shall be an inhabitant except 
that all goods, wares, and merchan- 
dise, or any other stock in trade shall 
be taxable in the district in which 
such goods are located, stock in trade 
must be assessed as provided by the 
statute, although under the common 
law personalty follows the person. 
Lemp v. Hastings, 4 Greene 448; 
Ament v. Humphrey, 3 Greene 255. 


[b] In Massachusetts stock in 
trade located in a school district oth- 
er than where the owner resides is 
not subject to school taxes in the dis- 
trict of the owner’s residence, under 
Rev. St. ¢ 23 § 33, providing that “in 
assessing money in the several school 
districts, every inhabitant shall be 
taxed in: the district in which he 
lives, for all his personal estate,” con- 
strued in connection with Rev. St. ¢ 
7 § 10 cl 1 of the general tax laws, 
providing that stock in trade shall 
be taxable in the town wherein it is 
located. Bates v. Weymouth Highth 
School Dist., 9 Gray 433. 


89. See case infra this note. 


[a] In Massachusetts, under Gen. 
St. ec 39, providing that in assessing 
the tax “every inhabitant of the dis- 
trict shall be taxed in the district in 
which he lives for all his personal 
estate,’ shares of stock in a national 
bank located in a district other than 
the owner’s residence was not sub- 
ject to a tax in the district of the 
owner’s residence, in view of St. 
(1873) ¢ 315, providing that national 
bank stock shall be assessed to the 
owners thereof in the place where 
the bank is located. Little v. Little, 
131 Mass, 367. ‘ 


90. See cases infra this note. 


[a] In Vermont, under Act (1841) 
§ 12, providing that partners may be 
jointly assessed by their partnership 
name, in the town where their busi- 
ness is carried on, for all their per- 
sonal property employed in the busi- 
ness, whether they reside in the same 
or different towns, it was erroneous 
for listers of a town having two 
school districts to list part of the 
personal property in the district in 
which one of the partners lived, when 
in fact none of the personal property 
was located in such district, but the 
property should have been listed 
where the business was carried on 
and where the property was situated. 
St. Johnsbury School Dist. No. 1 vy. 
Kittridge, 27 Vt. 650; Fairbanks v. 
Kittredge, 24 Vt. 9, 


91. See case infra this note. 


Property of nonresident minors. 
statutes®? personal property held for the use of a 
minor residing in another state is taxable for school 
purposes in the county where the guardian resides ; 
but where a minor resides with her father in one 
school district and the guardian of her property 
resides in another district in the same county, the 
personal property of the minor is to be taxed in 
the district in which she lives.?* 


[§ 791] (8) Tract in Part in Different Districts.°° 
In the absence of statutory directions to the con- 
trary, where a single tract of land lies partly with- 
in two or more school districts, each district is en- 
titled to tax only that portion within its own lm- 
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other statutes, however, personal property is tax- 
able in the district of the owner’s residence, even 
though it is situated in another district.°+ 


Under some 


+93 


[a] In Missouri, under Rev. St. 
(1909) § 11337, providing that all per- 
sonal property situate in a county 
other than the one in which the own- 
er resides shall be assessed in the 
county ‘where the owner resides, as 
aided by § 11355, providing that per- 
sonalty of a decedent shall be by and 
for the school districts in which de- 
cedent resided in such county at the 
time of his death, the personal prop- 
erty of a resident of a school district 
located in another district was taxa- 
ble in the district of his residence. 
eee v. Pearson, 273 Mo, 72, 199 SW 


92. 
93. 


See statutory provisions. 
See cases infra this note. 


In Missouri, under Rev. St.’ 


[a] 
(1899) § 9144, providing that the “as- 
sessor shall require such 
person to make a correct statement 
of all taxable property owned by such 
person, or under the care, charge or 
management of such person,” if the 
minor has a permanent domicile, per- 
sonal property taxes may be assessed 
to the minor or his curator, but, 
wherever assessed, the taxes be- 
longed to the school district of the 
minor’s domicile. But the personal 
property of the minor may be listed 
by the curator as his own, and if the 
minor has no settled place of resi- 
dence, that should be done and taxes 
assessed according to the rate fixed 
for the school district in which the 
curator lives and apportioned to it. 
on v. Brown, 172 Mo. 374, 72 SW 


[b] In Pennsylvania, under Act 
May 8, 1854 § 30, providing that the 
board of directors or comptrollers 
shall levy the school tax on all ob- 
jects, persons, and property, made or 
to be made taxable for state and coun- 
ty purposes, and under Pub. L. April 
22, 1846 p 486, providing that for 
state purposes the county commis- 
sloners are to assess real and per- 
sonal property held, ete., in trust for 
the use of others, personal property 
held for the use of minors residing 
in another state was taxable where 
the guardian resided. West Chester 
School Dist. v. Darlington, 38 Pa. 157. 


94. See case infra this note. 


[a] In Pennsylvania, under Act 
ree 8, 1854 § 30, and Pub. L. April 
22, 1846 p 486, personal property of 
a minor residing with her father is 
taxable for school purposes in the 
district where she lives. West Ches- 
tor School Dist. v. Darlington, 38 Pa. 


95. 


ae Generally see Taxation [37 Cyc 
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its.°° Under some statutes,?7 however, the rule 
is that land lying in one body and occupied by the 
same person, although situated partly in two or 
more districts, is taxable for school purposes in 
the district in which the occupant resides,?* unless 
under some statutes the occupant is a corporation®® 
or the land lies in different municipalities as well as 
in different districts.? 


[§ 792] d. Exemptions.2. By constitutional? or 
statutory provisions* in some jurisdictions certain 
persons and property are exempted from taxation 
for public school purposes. Thus, under some stat- 
utes property exempt from taxation for county pur- 
poses is expressly exempted from school taxation,® 
and under other statutes certain property subject 
to taxation for state purposes only is thereby ex- 
empt from taxation for school purposes.® In some 
cases the exercise of the power of exempting certain 
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persons and property from such taxation is left 
largely within the diseretion of the local authorities, 
and under a statute empowering the trustees to ex- 
empt indigent persons within the district, the amount 
of such exemptions should be assessed upon other 
persons lable to taxation in the district for the 
quarter or term in which the exemption is allowed.‘ 
Other provisions, however, are not to be construed 
as exempting persons or property from school tax- 
ation. Thus, a statutory provision providing that 
all the publie schools shall be open to the children 
of officers and soldiers mustered into the service of 
the country in time of war without any cost or ex- 
penses or taxes or other charges does not thereby 
exempt the property of the parents of such children 
from school taxes. Property is not exempt from 
taxation for school purposes under a statute exempt- 
ing it from ‘taxation for general city or town® or 


96. Shaw v. Lockett, 14 Colo. A. 
413, 60 P 368. And see case infra 
this note. 


[a] In Pennsylvania the act of 
June 1, 1883, providing that, when- 
ever the lines that separate a _ bor- 
ough from a township or from anoth- 
er borough pass through the lands of 
any person, such lands shall be as- 
sessed where the mansion house is 
situated, was declared unconstitution- 
al in La Plume v. Gardner, 148 Pa. 
192, 23 A 899 in so far as it related 
to townships and boroughs not sepa- 
rated by a county line, so that land 
lying within a township and borough 
not separated by a county line could 
be taxed only in its respective rela- 
tion, and a tax levied by the borough 
on that part of the land in the town- 
ship was unlawful. Arthur v. Polk 
Borough School Dist., 164 Pa. 410, 30 
A 299. 


97. See statutory provisions. 
98. See cases infra this note. 
{a] In Kentucky, under St. § 4482, 


providing that in the case of free 
graded school districts the board of 
trustees after a tax has been voted 
may levy a tax on property subject to 
taxation within the limits of such 
district, land in such district is lia- 
ble for school taxes to pay bonds, 
notwithstanding the homestead is lo- 
cated on adjoining land of the owner 
in another district, as § 4458, provid- 
ing that when lines dividing districts 
pass through the lands of any per- 
son, dividing the same, the tax shall 
be levied and paid to the district 
where the homestead is situated, ap- 
plies to common school districts, and 
not to free graded school districts. 
Jackson v. Brewer, 112 Ky. 554, 66 
SW 396, 23 KyL 1871; Paintsville 
School Dist. v. Davis, 64 SW 438, 23 
KyL 838. 


{[b] In New York, under L. (1864) 
ec 555 § 66, as amended by L. (1889) 
e 328, providing that school district 
taxes shall be apportioned by the 
trustees upon all real estate within 
the district which shall not be ex- 
empt from taxation, except as here- 
inafter provided, and such property 
shall be assessed to the person or 
persons or corporation owning or pos- 
sessing the same at the time such 
tax list shall be made out, but land 
lying in one body and occupied by 
the same person, either aS owner or 
agent for the same principal, or as 
tenant under the same landlord, if as- 
sessed as one lot on the last assess- 
ment roll of the town after revision 
by the assessors, shall, although sit- 


—————— 


uated partly in two or more school 
districts, be taxable in that one of 
them in which such occupant resides, 
where the owner’s land consisted of 
two contiguous parcels located in two 
different school districts on one of 
which the owner lived and on the 
other a hired man, that portion on 
which the hired man lived was tax- 
able in the district in which the own- 
er resided. Budd v. Allen, 69 Hun 
535; 24 NYS,5. 


99. See cases infra this note. 


[a] In New York, under L, (1894) 
ce 556 tit 7 art 7 p 1235, the provisions 
of which are identical with L. (1864) 
c 555 § 66, as amended by L. (1889) 
c 328, supra note 98 [b], and land be- 
longing to a corporation extending 
over two school districts may be 
taxed by each district for the part ly- 
ing therein, as such corporation is 
not a “person”? within the exception 
in the statute. Peo. v. Marenus, 134 
App. Div. 170, 118 NYS 838 [aff 196 
N. Y. 569 mem, 90 NE 1164 mem]; 
ee v. Marens, 62 Mise. 317, 116 NYS 
189. 


1. See case infra this note. 


[a] In Canada 16 Vict. c 185 § 15, 
providing that ‘‘any undivided occu- 
pied lot, or part of a lot, shall be only 
liable to be assessed for school pur- 
poses in the school section where the 
occupant resides,’ does not apply 
where the land is in two municipali- 
ties as well as in two sections, and 
in such case each portion is to be 
assessed in the section in which it 
is situated. Hallowell Tp. School 
Trustees v. Storm, 14 U. C. Q B. 
(Ont.) 541. 

2. Generally see Taxation [87 Cye 
884-945]. 


8. See constitutional provisions, 
4 See statutory provisions. 


Construction of exemption provi- 
sions generally see Taxation [37 Cyc 
891-904]. 

5. See case infra this note. 


[a] In Delaware, under 21 Del. L. 
c 67 §§ 18, 30, providing, among other 
things, that the assessment list of 
each school district shall include the 
personal property located therein, 
provided that no property shall be 
assessed for school purposes which 
is exempted from the taxation for 
county purposes, where it was con- 
ceded, under Rev. Code (1893) e¢ 11 
§ 1, that an automobile was not ex- 
empt from taxation for county pur- 
poses, it was, not exempt from assess- 
ment and taxes for school purposes. 
Newark Public Schools vy. Wright, 27 


Del. 279, 88 A 462. 
6. See case infra this note. 


[a] In Kentucky L. (1920) ¢c 36 § 
8 (St. [1922] § 4399a-8), providing 
that it is the duty of the fiscal court 
to levy upon all taxable property sub- 
ject to state taxation, does not re- 
peal by implication L. (1917) (Spec. 
Sess.) c 11 (St. [1922] § 4019a-10), 
providing that all property subject to 
taxation for state purposes, as pro- 
vided in St. § 4020, shall be subject 
also to taxation in the county, city, 
school, or other taxing district in 
which the same has a taxable situs, 
except such property as enumerated 
therein which shall be subject to tax- 
ation for state purposes only, so that 
farm machinery and intangible prop- 
erty enumerated among the exemp- 
tions in L. (1917) (Spec. Sess.) ¢ 11 
was exempt from school taxation by 
the fiscal court for the county board 
of education. Thomas v. McCain, 189 
Ky: 378, 224 SW 1055. 


7. See case infra this note. 


fa] In New York, under L. (1847) 
§ 82, empowering the trustees to ex- 
empt from the payment of teachers’ 
wages such indigent persons within 
the district as they shall think prop- 
er, in any quarter or term, and the 
same shall be a charge on the district, 
such amount of exemptions should be 
assessed upon others liable to taxa- 
tion for the quarter or term in which 
the exemption is allowed. Enos v. 
Hulett, 13 Barb. 111. 


8. See case infra this note. 


[a] 
§ 18, providing that all public schools 
shall be open to children of officers 
and soldiers belonging to the state, 
mustered into the service of the Unit- 
ed States during the Civil War, who 
died or were diseased in consequence 
of participation in the war, without 
any cost, or expense or taxes, or oth- 
er charges imposed for purposes of 
public education, has reference to the 
tuition from scholars authorized by 
statute, and does not exempt the 
property of the parents of such chil- 
dren. Carpenter v. Hopkinton School 
Trustees, 12 R. I. 574. 


9. Osment v. Indian Head, 7 Terr. 
L. 462 (property was not exempted 
from school taxation under a town 
by-law exempting property from gen- 
eral municipal taxation). And see 
cases infra this note. 


{a] In Indiana Acts (1877) (Spec. 
Sess.) p 74, exempting certain agri- 
cultural land from taxation for gen- 
eral city or town purposes, does not 


For later cases, developments and changes in the law see Annotations, same title and section number. 


In Rhode Island Gen. St. ¢ 58 


§ 792] 


borough and township purposes.‘° An employee of 
the federal government is not exempt from a per- 
sonal tax levied for school purposes.!! 
county has the constitutional power of taxation for 
school purposes, a charter attempting to take away 
such power by exempting a certain town within the 
county’s jurisdiction is unconstitutional and void,!? 
but a statute providing for school taxation is not 
unconstitutional because it fails expressly to ex- 
empt certain property exempted by the constitu- 


tion.13 : 


Corporate property generally. Under some stat- 
utes certain corporate property is made exempt from 
school taxation by reference to the exemptions of 
such property under the general tax laws.14 
the case of other property,!® statutes providing that 
corporate property shall be exempt from taxation 
by a city*® or for state purposes!’ does not exempt 


exempt such property from school 
taxation. South Bend vy. Notre Dame 
Du Lac University, 69 Ind. 344. 


[b] National bank shares.—Shares 
of stock in a national bank taxable 
for school purposes under -School L. 
March 6, 1865 § 12 are not exempt by 
wirtue of the Bank Tax Act of March 
15, 1867, providing that for municipal 
purposes taxation of bark stock in a 
national bank is unauthorized, as the 
term “municipal purposes” does not 
embrace special school taxes. Daniels 
vy. Strader, 39 Ind. 63; Root v. Erdel- 
myer, Wils. (Ind.) 99. 


Corporate property see infra notes 
age 
10. See case infra this note. 


{a] In Pennsylvania Act April 25, 
1850 § 23, exempting “money owing 
by solvent debtors” from taxation for 
‘borough and township purposes,” 
floes not repeal the act of April 7, 
1849, making such subjects and things 
liable to school taxes, as a school tax 
is not to be understood as synony- 
mous with a borough and township 
tax. Blickensderfer v. Erie West 
Ward, 20 Pa. 38. 


11. See case infra this note. 


[a] In Pennsylvania the per capi- 
ta tax authorized to be levied in cer- 
tain school districts under Act May 
19,-51921 \(P. L. p 508). is not an oc- 
cupation tax, but a tax on the person, 
so that a federal employee is not ex- 
empt from such tax. New Cumber- 
land Borough Sehool Dist. v. Taylor, 
6 Pa. Dist. & Co. 532. 


12. See case infra this note. 


[a] In Virginia Acts (1895-1896) p 
290, exempting on certain conditions 
the property within a town within 
the county from school taxation, was 
void in view of Const. art 8 § 8, pro- 
viding that each county may raise ad- 
ditional sums by a tax on property 
for school purposes. Washington 
County v. Saltville Land Co., 99 Va. 
640, 39 SE 704. 


13. Coleman v. Emanuel County 
Bd. of Education, 131 Ga. 643, 63 SE 
41. 


14. See case infra this note. 


[a] In New York Education L. §§ 
410-412, providing, among other 
things, that school district taxes shall 
be apportioned by the trustee on all 
real estate in the district not exempt 
from taxation, and that the trustees 
shall apportion the district taxes up- 
on all corporations liable to taxation 
therein for the personal estate owned 
py them and liable to taxation, is to 
be construed in the case of manufac- 
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such property from taxation for school purposes. 


Railroad property.'8 
and statutes,?° railroad property is exempt from 
taxation for school purposes. 
erty was held exempt from school taxation under 
provisions exempting such property from ordinary 
taxes,?? and certain railroad property was held ex- 
empt under a particular statute exempting such 
property from taxation by any municipal corpora- 
tion’? or by the Dominion of Canada.?* 


Under some constitutions! 


Thus, railroad prop- 


Where a 


city alone was empowered to levy and collect school 


As in 


city.?* 


turing and mercantile corporations 
by reference to the Emerson Act (L. 
[1917] c 726), and since, under § 219J 
of such laws, certain personal prop- 
erty is exempt, it is also exempt from 
the school district tax, although the 
Emerson Act does not refer to, or re- 
peal any of the provisions of, the Ed- 
ucation Law. Peo. v. Collins, 109 
Mise. 17178! NYS 65 [aft 193'<App. 
Div. 925 mem, 184 NYS 944 mem (aff 
232 N. Y. 502, 134 NE 547)]. 


15. see supra notes 9, 10. 
16. See cases infra this note. 


[a] In New Brunswick Act (1914) 
ec 56, aS amended by Act (1916) c 
63, ratifying an agreement between 
a municipality and a company locat- 
ed therein, providing that for a pe- 
riod of thirty years the annual as- 
sessed valuation of corporate proper- 
ty shall not exceed a certain amount, 
is not binding on school trustees 
who were not parties to the agree- 
ment between the city and the com- 
pany and where school taxes were 
collected by the school trustees as 
a separate corporate entity. Ex p. 
Bachurst CN. B.) [1928] 4 DomLR 
65. 


[b] In Ontario (1) 62 Vict. c 82 
schedule A cl 12, and 63 Vict. c 98 
schedule B cl 11, ratifying an agree- 
ment between a city and a corpora- 
tion therein “that the said company 
are to be given exemption from taxa- 
tion,’ does not include an exemption 
from school rates in view of Public 
Schools Act (Rev. St. [1897] c 292 
§ 73), providing that no by-law 
passed by a municipality exempting 
ratable property from taxation shall 
be construed as exempting such 
property from school rates. Pringle 
v. Stratford, 20 Ont. L. 246, 248, 14 
OntWR 437, 15 OntWR 38. (2) A 
by-law enacted by a municipality in 
pursuance of 55 Vict. c 8 § 8, rat- 
ified by the legislature, and provid- 
ing that certain property belonging 
to a company situated in the munic- 
ipality should be exempt from taxa- 
tion in part for certain years by 
agreeing on a fixed assessment, did 
not prevent a greater assessment for 
the purpose of school taxation in 
view of 55 Vict. c 60 § 4, identical 
with Public Schools Act (Rev. St. 
[1897] c¢ 292). Ontario Power Co. 
v. Stamford, 50 Can. S. C. 196 [dism 
app 30):Ont. L. 391,.5) OntWN 721]; 
Electrical Dev. Co. v. Stamford, 50 
Can. S. C..191 [dism “app 30 Ont, L. 
391, 5 OntWN 721]; Canadian Ni- 
agara Power Co. v. Stamford, 50 Can. 
S. C. 168 [dism app 30 Ont. L. 378, 
5 OntWN 718]. 


17. See case infra this note. 


taxes, an agreement between the city and a rail- . 
road that the railroad property was exempt from 
municipal taxes, rates, and levies, and assessments 
of every nature and kind, was sufficiently compre- 
hensive to embrace the school taxes raised by the 
Under a particular statutory provision pro- 
viding that property 1s exempt from taxation in 


fa] In Pennsylvania, the act of 
Febr. 23, 1866, exempting real estate 
from taxation for state purposes, 
does not exempt real estate of a 
company from school taxation in 
view of the act of May 8, 1854, pro- 
viding that school directors may as- 
sess a tax on the subjects taxable 
for state and county purposes not 
exceeding the amount of county and 
state taxes authorized by law. 
Conyngham School Dist.’s App., 77 
Pa. 265. 


18. Generally see Taxation [37 
Cye 915-920]. , 


19. See constitutional provisions. 
20.- See statutory provisions. 
21. See case infra this note. 


[a] In Louisiana the tax of ten 
mills authorized by Const. art 232 
to be levied in aid of public schools 
is not a special assessment but an 
ordinary tax from which, by the con- 
stitution, railroad property was ex- 
empt for a period of ten years. 
Louisiana, etc., R. Co. v. State Bd. 
of Appraisers, 120 La. 471, 45 S 394. 


22. See infra note 23. 
23. See'cases infra this note. 


[a] In Canada (1) under 44 Vict. 
ec 1 § 16, an act- respecting the 
Canadian Pacific Railway and pro- 
viding that the lands of the com- 
pany in the northwest territories, un- 
til they are either sold or occupied, 
shall be free from taxation, first, 
by the Dominion; or second, by 
any province hereafter to be estab- 
lished; or third, by any municipal 
corporation therein for twenty years 
after the grant thereof from the 
crown lands of the company not 
occupied or sold, were exempt from 
taxation by school districts on the 
grounds that parliament intended 
municipal corporations to embrace 
school districts, that taxation by the 
school district would be taxation by 
the Dominion, that the land is still 
the property of the crown and ex- 
empt. Balgonie Protestant Public 
School Dist. v. Canadian Pac. R. 
Cove co “Lert. ii. lea (2) The land 
grant under 44 Vict. c 1 to the 
Canadian Pacific Railroad Company 
was not a grant of presenti, and 
consequently the twenty years’ ex- 
emption period from taxation pro- 
vided by § 16 began from the date 
of the actual issue of the letters 
patent from the crown. Spruce Vale 
School Dist. v. Canadian Pac. R: 
Co. V Derrn, Li t80: 


24. See case infra this note. 


[a]. In Canada a by-law, passed 
by a municipality in pursuance of 
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any district or city having a four-year accredited 
high school, or rural school, railroad property in a 
rural high school district was exempt whether the 
high school was accredited or not.?° 
are not sufficiently comprehensive to exempt. rail- 
road property from school taxation. 
ute exempting property of negroes from taxation 
does not exempt railroad property.?°® 
road property exempt from school taxation under 
provisions exempting it from state and county 


taxes.?7 


Public property.?® Independently of statute, pub- 
le property, as such, is generally exempt from tax- 


ation for school purposes.?° 


Separate and religious schools. 


separate religious schools are in some cases exempt 


38 Vict. c 50 § 107, providing that 
certain railroad property is exempt 
from ‘“‘municipal taxes, rates and 
levies and assessments of every na- 
ture and kind,’ would include school 
taxes where only the city was em- 
powered to levy and collect the 
school taxes. Canadian Pac. R. Co. 
v. Winnipeg, 30 Can. S. C, 558 [al- 
lowing app. 12 Man. 581]. 


25. See case infra this note. 


[a] In Kansas, under L. (1915) c 
314 § 3, providing that, for the pur- 
pose of paying tuition for pupils 
attending high schools in other parts 
of the county where a high school 
is not maintained in the district of 
their residence, the county commis- 
sioners shall levy on all taxable 
property in the county, “excluding 
from said levy the property of any 
district or city in which is main- 
tained a four-year accredited high 
school, or rural high school,” rail- 
road property located in a rural high 
school district was not subject to 
such county levy, as the act exempt- 
ing property from the tax is not 
limited to districts or cities having 
an accredited high school, but ex- 
tends to a rural high school, whether 
accredited or not. Missouri Pac. R. 
Co. v. ‘Greenwood County, 104 Kan. 
818, 819, 180 P 785. 


26. See case infra this note. 
[a] In Kentucky the act of March 
29, 1878, incorporating the trustees 


of a school district, and authoriz- 
ing them to submit to a vote of the 
residents thereof the question of tax- 
ing property therein for school pur- 
poses, and expressly exempting the 
property of negro residents from 
such taxation, does not thereby ex- 
empt railroad property within the 
district. Elizabethtown Dist. Pub- 
lic School v. Louisville, etce., R. Co., 
30 SW 620, 17 KyL 160, 64 SW 974, 
23 KyL 1169. 


27. See cases infra this note. 


[a] In Missouri, under Act Sept. 
20, 1852 (Sess, Acts. [1853] p 15), 
providing that property of a rail- 
road was exempt from state taxa- 
tion, and under its charter was al- 
so exempt from county taxation, 
such property was not exempt from 
school taxation. Moore v. Holliday, 
jL7b at CORSE Si, SORA Ne SIDA Sisy21e 
Livingston County v. Hannibal, ete., 
R. Co., 60 Mo. 516. 


28. Generally see Taxation [37 
Cyc 865-877]. 

29. Schuylkill County v. North 
Manheim Tp., Pa. 21 (holding 
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Other statutes 
Thus, a stat- 


Nor is rail- 


[§§ 792-793 


from taxation for public school purposes®® without 
giving the requisite statutory notice of their exemp- 
tion to the proper officer.?1 
payers are not exempt under such statutes from tax- 
ation to meet charges created prior to the estab- 
lishment of the separate school.?? 


[§ 793] 4. Levy and Assessment*?’—a. Levy and 
Apportionment—(1) What Constitutes Levy. The 
action of the board or officers, authorized to levy 
taxes for school purposes,** in determining or vot- 


However, such rate- 


ing the amount necessary to be raised by taxation for 


such purposes, and certifying the same to the proper 
authorities for assessments and collection, constitutes 
a levy of a tax for school purposes,?® where, under 


the statute, nothing further remains to be done to 


Ratepayers of 


that a county poorhouse was exempt 
and that the General School Laws 
of 1854, making for school purposes 
such things and subjects taxable as 
are such for “state or county pur- 
poses,” and Act April 10, 1849 (P. 
L. p 599), specially exempting the 
grounds and building of the county 
poorhouse from taxation except “for 
state and road purposes,’ does not 
change the rule by implication). 


[a] Homestead land not patented. 
—The interest of a homesteader in 
land before a patent has been~is- 


sued to him by the crown is not 
taxable. Osler’ v. Coltart; 7 \ Terr. 
i, OS 

30. See cases infra this note. 


[a] Burden of proof.—A ratepay- 
er claiming an exemption from pub- 
lic school taxation on the ground 
that he is a supporter of a separate 
school, under Consol. St. ec 65, must 
show that the trustees of his sepa- 
rate school have taken the steps 
pointed out by law to procure for 
him the desired exemption. Harling 
Va eMayville iin Cl) CoeP i (Ont.) 
499. 

[b] In Northwest Territory Act 
§ 14, providing that, if the ratepay- 
ers establish separate religious 
schools, they shall be liable only to 
assessment of such rates as they 
impose on themselves, exempts such 
ratepayers from school taxation for 
the publie school district. McCarthy 
Vin Regina, 75 Lerrs la} Tas 


[ec] In Saskatchewan, under School 
Act (1915) ¢ 23 § 39, and School As- 
sessment Act, aS amended by St. 
(1916) ec 25 § 11, protestant or Ro- 
man catholic separate schools may 
be established as distinct from pub- 
lic schools, and under School Assess- 
ment Act §§ 41, 44, 45, and the City 
Act §§ 390, 394, 409(4), a member 
of the Roman catholic faith is lia- 
ble exclusively for the support of 
the separate catholic school in the 
districtyand cannot, even with his 
consent, be assessed for the pub- 
lic schools. McCarthy v. Regina, 10 
Sask. L. 14. 


31. See case infra this note. 


[a] In Ontario, under’ Public 
School Act (Rev. St. [1887] ec 225 
§ 120(2), providing that the asses- 
sor shall accept the statement of a 
ratepayer that he is a Roman catho- 
lic as sufficient prima facie evidence 
for placing such person in the prop- 
er column for separate school sup- 
porters, a Roman catholic ratepayer 
is exempt from school taxation for 


*By HENRY H. SKYLES (§§ 793-821). 


raise the amount, except the performance of purely 
ministerial duties.*® Accordingly, where the stat- 


public schools although he fails to 
give the clerk of the municipality 


the notice required by Separate 
School Act (Rev. St. [1887] c 227 
§ 40). In re Roman Catholic Sepa- 


rate Schools, 18 Ont. 606. 
32. See case infra this note. 


[a] In Canada, 18 Vict. c 131 § 
12, which exempts supporters of 
separate schools from taxation for 
public schools, does not extend to 
rates necessary to be levied for meet- 
ing charges incurred before the 
separate school was established. In 
re Wernan, Alo UM C:= On bee ( Once) 


33. 
ly of: 
Couey taxes see Counties §§ 347— 


Levy and assessment general- 


Municipal taxes see Municipal Cor- 
porations §§ 4369-4433. 


Taxes see Taxation [37 Cyc 964 et 
seq]. 


Levy as applied to taxation in gen- 
grat see Levy § 3; Taxation [37 Cyc 
964]. 


34, See supra § 751. 


35. Reno County School Dist. v. 
School Dist. 45, 80 Kan. 641, 103 P 
126; Ogden Bd. of Education v. 
Brown, 12 Utah 251, 42 P 1109; State 
v. Hunter, 119 Wis. 450, 96 NW 921. 
And see cases infra notes 36—40. 


[a]. Thus, where the electors of a 
school district, at a regular annual 
school meeting vote a tax at a le- 
gal rate, and such as the 
deems sufficient for school purposes, 
and the district clerk certifies the 
amount to the county clerk, this con- 
stitutes the levy of a school tax 
at such rate on all the real and per- 
sonal property in the district. Reno 
County School Dist. No. 127 v. School 
Dist No. 45, 80 Kan. 641, 103 P 
126. : 


[b] “The levy is complete when 
the [School] board duly prepares and 
estimates the amount required for 
school purposes, and properly cer- 
tifies to the assessor and collector 
such amount.” Ogden Bd. of Edu- 


cation v. Brown, 12 Utah ‘251, 277, 
42 B 1109. 
36. State v. Hunter, 119 Wis. 450, 


96° NIWee92u: 


[a] A resolution of a county 
board, having authority to levy taxes 
for school purposes, levying taxes on 
the taxable property of the county, 
the taxes to be apportioned between 
the various taxing districts, and al- 


$$$ ese 


For later cases, developments and changes in the law see Annotations, same title and section number, 


meeting. 
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ute requires the school board to ascertain how much 
money must be raised by special tax, and provides 
that such amount shall be certified and returned to 
the township treasurer, the certificate to be signed 
by the president and clerk or secretary, the action 
in ascertaining how much money must be raised con- 
stitutes the levy of the tax,37 and the certificate 
itself is merely evidence of such action.?® But 
where, under the statute, such certificate is re- 
quired to be signed by, or under the authority of, 
a majority of the members of the board, and not 
merely by the officers thereof, it has been held that 
the certificate, when filed with the proper authori- 
ties, constitutes the levy.2® The term “levy” is 
also sometimes used in referring to the ministerial 
duty of assessing and extending the school tax.*° 


[§ 794] (2) Apportionment to Subdivisions.*1 
Where a school district, for which taxes are to be 
levied, consists of two or more political subdivisions, 
such as towns or subschool districts, the amount of 
tax to be raised may be apportioned among such 
subdivisions.42 Where a school district comprises 
a town and part of a township, and the assessors 
of the town and of the township meet and deter- 
mine the percentage of the amount of a tax requi- 
sitioned for school purposes, to be paid by the town 
and by the township corporation, their determina- 
tion is binding on such corporations,*? and if there 
is any irregularity in the manner in which such 
determination is arrived at, it does not excuse a 
failure of either corporation to levy and collect 
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in equalizing the assessments in the two municipal- 
ities, may regard the actual value of the properties 
assessed and the percentage of the actual values 
at which they were assessed in the town and town- 
ship respectively.4®° But the apportionment of the 
amount of school taxes to be raised is not invalidat- 
ed as to any town in the school district, by the fact 
that it is made on the erroneous basis that a town 
not in fact a part of the district is embraced there- 
in;#® nor is its validity affected by the fact that 
the school district board in so apportioning the 
tax does not have before it the certificate of the 
town stating the equalized valuation of the taxable 
property therein.47 Under a statutory provision 
that if the electors refuse to vote a sufficient amount 
for certain school purposes the school board shall 
apportion the same among the several subdistricts as 
justice and equity may require, the duty of determin- 
ing, at least in the first instance, what is a just and 
equitable apportionment is on the school board.*® 


[§ 795] (8) Requisites and Validity of Levy in 
General.*® In the absence of special regulations, the 
manner of levying other taxes®°® should be followed in 
levying taxes for school purposes,®! and some stat- 
utes in providing for school taxes expressly so pro- 
vide.®? In such a ease a formal levy is not required, 
if sufficient is done to indicate the purpose of the 
levying authorities to have the tax assessed and 
collected ;°? a resolution of a school board adopting 
an initial resolution by the electors, for a bond is- 
sue, in which the levy of a tax is provided for, con- 


such sums as may be required;** and the assessors, 


so containing a direction as to each 
such taxing district, to raise a spec- 
ified sum for school purposes there- 
in, the amount of the county tax to 
be apportioned to each district, and 
the amount of school taxes to be 
raised therein to be certified to the 
clerk thereof, and placed in the tax 
roll for collection, is a levy of taxes 
as to the school tax as well as to 
the county tax, where the statute 
leaves nothing further to be done ex- 
cept the performance of purely min- 
isterial duties. State v. Hunter, 119 
Wis. 450, 96 NW 921. 


37. Peo. v. Wabash R: Co., 326 
Midy 566, 1153) NB e215) Peo. Vv. “Chi- 
cago uetew Re Co., Seek 299s La 
NE 560; Péo. v. Illinois Cent. R. 
Cony 3i4? TIE3397"145 INE 7195" sR eo: 
Vv. Chicago, ete. R.—Co.,, 313-111-361, 
145 NE %5; Peo. v. Chicago, etc., 
Ri Oo. or3i 2 Ul. 228; 435 ONE 5795 
Peo: «Ve. Chicago; ete. _ BR. Co.;-.810 
W.2 428, 141 NE- 827; Peo. v. Chi- 
cago, ete., R. Co., 301 Ill. 404, 134 
NE 88 [overr contrary expression 
Peo. v. Noyes, 295 Ill. 355, 129 NH 
Pl] awe cose Va Chicago, -etc.,-4k, aCo., 
SOMME SS ako se TOs eeO nev. 
Cox, 301 Ill. 130, 188 NE 705. 


“The certificate signed by the pres- 
ident and clerk or secretary of the 
board is still the authority upon 
which the county clerk extends the 
tax, but it cannot be regarded it- 
self as the levy of the tax. It is 
the board of directors or board of 
education which must ascertain how 
much money must be raised by spe- 
cial tax for educational and build- 
ing purposes, and it is their action 
which levies the tax. The certificate 
of the president and clerk or secre- 
tary is merely evidence of such ac- 
tion upon which the county clerk is 
authorized to act in the extension 
of the tax.’ Peo. v. Cox, 301 Ill. 


[56 C. J.—44] 


USO S35) dso IN a 7.05. 
38. See infra § 803. 


89, ‘Baltimore, ete,, R. Co., v. Beo.; 
195 Ill. 423, 68 NE 262 (under stat- 
ute prior to revision of 1909); St. 
TOUS pLOUCl mnt COs Van CO nmeinimme lle 
78, 52 NE 364. 

Assessment and extension of tax 
in general see infra §§ 809-820. 


40. See supra § 750. 


41. 
of proceeds of tax see infra §§ 885- 
888. 

Of taxes in general to municipal- 
ities see Taxation [37 Cyc 966]. 


42. See cases infra notes 43-48. 


43. Eastview Public School  v. 
Gloucester, 41 Ont. L. 327. 


44. Eastview Public School 
v. Gloucester, supra. 


45. Eastview Public School Bd. v. 
Gloucester, supra. 


Equalization and review of assess- 
ment in general see infra §§ 818, 
819. 


46. State v. Lamont, 86 Wis. 563, 
57 NW 369. 


Bd. 


47. State v. Lamont, supra. 
48. Cooper v. Nelson, 38 Iowa 440. 
49. As dependent on power and 


duty to levy see supra §§ 750-786. 


50. See Counties § 350; Municipal 
Corporations §§ 4369-4383; Taxation 
[387 Cye 971 et seq]. 


51. Redman v. Warden, 92 Cal. A. 
636, 268 P 686; Glass’v. Billings, 59 
Kan. 776, 53 P 125; Chadwick v. Crap- 
sey, 35 N. Y. 196. 


[a] “fhe mode of levying taxes to 
support . . e high school (1) is 


stitutes a levy by the school board.*+ 


Apportionment or distribution |/ 


Where, how- 


not different in principle from that 
followed in levying other taxes.” 
Glass v.° Billings, 59 Kan. 776, 53 P 
125. (2) Special taxes for high 
schools see supra § 781. 


[b] Omission of part of district. 
—Where in the levy of a tax for a 
high school district, one of the ele- 
mentary school districts comprising 
the high school district is omitted and 
the full tax is levied on the rest of 
the district, the tax is invalid. Red- 
ie v. Warden, 92 Cal. A. 636, 268 P 


52. See statutory provisions; 
case infra this note. 


[a] In North Carolina, for exam- 
ple, the statute provides that taxes 
voted for a school district formed on 
the county-wide plan ‘shall be an- 
nually levied and collected in the 
manner prescribed for the levy and 
collection of other taxes.” Pub. L. 
(1923) ¢ 1386 § 222 (C. S. Supp. [1924] 
§ 5642) [quot and applied Harrington 
v. Anson County, 189 N. C. 572, 127 
SE) 577, 579]. 


53. Gulf Refining Co. v. Phillips, 
11 F. (2d) 967 [aff 5 F. (2d) 514, and 
certiorari den 273 U. S. 697 mem, 47 
SCt 93 mem, 71 L. ed. 845 mem]. 


[a] Thus, where the statute pre- 
scribes no method of levying a school 
tax after its imposition is authorized, 
the validity of such tax voted on at 
an election, the result of which is 
duly declared by the board of school 
directors, is not dependent on a for- 
mal levy by resolution of the board, 
where the secretary of the board di- 
rects its tax assessor to assess the 
tax and such direction is followed. 
Gulf Refining Co. v. Phillips, 11 F. 
(2d) 967. 


54. Van Brunt v. 


and 


Colfax School 


690 [56 C.J.] 


ever, the manner of levying such taxes is specifically 
regulated by constitutional provision or statute,°® 
the levy must be made in the manner®® and within 
the limits®? so preseribed, including compliance with 
the various steps which the statute requires to be 
performed as conditions to the validity of the levy 
of the tax,°* such as the preparation of a certificate, 
estimate, or report as to the amount of taxes to be 
raised,°® or the submission of the question of the 
tax to the electors of the district.°° 
utory provisions relative to the levying of school 
taxes do not affect the levying of a tax under a spe- 
cial statute which prescribes the procedure for the 


levy of such a tax.®! 


Substantial or strict compliance with statute. 
dinarily a substantial compliance with the statute 
in levying school taxes is sufficient,6? as in respect 
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General stat- 
utory 


[§ 795 


regularities or informalities in making a levy will 
be overlooked and disregarded.°* 
held that where a statute providing for the levy 
of a special school tax prescribes the manner in 
which the levy must be made, such requirements are 
jurisdictional,®°° and there 
compliance therewith;** and this is also true where 
the levying authorities exercise only a limited and 
special jurisdiction.%7 

For sinking fund. Under constitutional and stat- 
provisions requiring an annual levy of a tax 
for interest and a sinking fund to pay bonds at ma- 
turity, a levy for a fiscal year may be made only 


But it has been 


must be a literal or strict 


for such amount as is sufficient to meet the accruing 


Or- 


to the territory covered by the tax;°* and mere ir- 


Dist.. 185 Wis. 493. 201 NW 795, 


“The resolution adopted by the 
school district board in this case is 
not a model one for the levying of a 
tax, but, in view of the fact that the 
resolution of the electors specifically 
provided for the levying of the tax, 
the adoption thereof by the board in 
the manner it was sufficiently reveals 
the intent of the board to levy the 
tax, and it may, and we think it 
should be, construed as a proper levy 
of the tax by the district board.” 
Van Brunt v. Colfax Joint School 
Dist., supra. 


55. See constitutional and statuto- 
ry provisions; and cases infra this 
note. 


[a] Special levy.—A constitution- 
al provision-for a publie school sys- 
tem, and for the raising of special 
funds for such purpose by taxation, 
subject to specified limitations, con- 
templates that taxes for public school 
purposes shall be specifically levied 
for that purpose, as differentiated 
from a levy for other county purpos- 


UOT: 


es. State v. L’Engle, 40 Fla. 392, 24 
S 539. 
[b] Power of legislature.—Where 


a constitutional provision, authoriz- 
ing and limiting the levy of school 
taxes, does not provide by whom, 
when, or by what procedure such tax 


shall be levied, such matters may be 


provided for by legislative enactment, 
within the constitutional limits. Til- 
ley v. Overton, 29 Okl. 292, 116 P 945. 


56. Colo—Shaw v. Lockett, 14 
Colo. A. 413, 60 P 363. 


Ga.—Smith v. Washington County 
Bd. of Education, 153 Ga. 758, 113 SE 
147. 


Md.—Burguss v. Pue, 3 Gill 11, 254. 

Oh.—Kinsinger v. De Graff School 
Dist. Bd. of Education, 22 OhNPNS 
241. 

ea. 234 


Pa. 478, 83 A 295. 


Tex.—Gulf, etc., R. Co. v. Blum In- 
dependent School Dist., (Civ. A.) 143 
SW 353; Chambers v. Cook, (Civ. A.) 
132 SW 865. 


Ont.—MecMillan v. Rankin, 19 U. C. 
Q. B. 356. 


[a] A voluntary subscription by 
the freeholders and householders of a 
school section among themselves for 
the expenses of a school cannot be 
used as a substitute for the provi- 
sions made by law; and a resolution 
to have such subscription, and that 


the trustees neglected to collect it, is 
therefore no answer to an avowry for 
a rate levied by them in the usual 


way. McMillan v. Rankin, 19 U. C. 
Q: B, 356. 
[b] New law.—Where a new law 


providing for the levying of school 
taxes is enacted repealing an old law 
relative thereto, such taxes must be 
levied in accordance with the new 
law. Stevenson v. Henderson, 234 Pa. 
478. 83 A 295. 


57. Alexander v. Board of Reve- 
nue, 219. Ala. itO.7122 S390: Shaw Vv. 
Lockett, 14 Colo. A. 413, 60 P 363. 


58. Alexander v. Capps, 100 Ark. 
488, 140 SW 722; Yorktown Independ- 
ent School Dist. v. Afflerbach, (Tex. 
Commn. A.) 12 SW (2d) 130. 


59. See infra §§ 796-803. 

60. See supra §§ 754-777. 

61. Commercial Bank vy. Sanford, 
103 Fed. 98; Cleveland, etc., R. Co. v. 


Randle, 183 Ill. 364, 55 NE 728; Good- 
win v. Carr, 78 Wash. 198, 138 P 662. 


[a] Thus a statute requiring the 
presentation of a petition to author- 
ize the levy of a special tax in a dis- 
trict, and further providing that it 
“shall not interfere with any school 
district which has heretofore been 
created by special act,” being a gen- 
eral statute does not affect the powers 
of a\district subsequently created by 
a special act, which itself prescribes 
the procedure for the levy of a spe- 
cial tax in such district; and a tax 
levied in the manner so prescribed is 
valid, although no petition therefor 
was presented. Commercial Bank vy. 
Sanford, 103 Fed. 98. 


62. Holland v. Davies, 36 Ark. 446; 
Beckham vy. Gallemore, 147 Ga. 323, 
93 SH 884; Blackstone v. Taft, 4 Gray 
(Mass.) 250; Walker v. Edmonds, 197 
Pa. 645, 47 A 867. 


63. Smith v. Washington County 
Bd. of Education, 153 Ga. 758, 113 SE 
147. 


[a] A “county-wide tax” for 
school purposes as voted by a board 
of education is: not illegal, as includ- 
ing property within certain municipal- 
ities, where as construed in connec- 
tion with the constitution and notice 
to the board of commissioners of 
roads and revenue, which recites that 
the tax was levied on property out- 
side such municipalities, it amounts 
to a recommendation to the board of 
commissioners of roads and revenue 
that the levy is not to include proper- 
ty within the named municipalities. 


interest, and such proportion of the principal as the 
bonds have years to run.®§ 
for such proportion of the interest as accrues dur- 


Such a levy may be made 


Smith v. Washington County Bd. of 
Education, 153 Ga. 758, 113 SE 147. 


64. Ark.—Holland v. Davies, 
Ark. 446. 


Ga.—Dobbs vy. Hardin, 137 Ga. 191, 
73 SE 582. 


a Ill.—Schofield v. Watkins, 


Iowa.—McEvoy v. a at 178 
Towa 1180, 159 NW 179 


Kan.—Wright v. Hes eatorty! Ba. 
of Education, 106 Kan. 469, 188 P 439. 


Mo.—State v. Johnson, 316 Mo. 21, 
296 SW 806; State v. Hannibal, etce., 
R. Co., 135 Mo. 618, 37 SW 5382. 


[a] Separate rates.—That the rate 
for each fund of the school tax is not 
separately found and levied is a mere 
irregularity, which does not invali- 
date the aggregate tax at the average 
rate of the school districts. State v. 
Hannibal, ete., R. Co., 1385 Mo. 618, 37 
SW 5382 

Irregularities in certificate or esti- 
mate see infra § 797. 


65. Petrie v. Ada County Common 
Shee Dist. “Nols, 38*idal (583 2230e 
535. 


66. Petrie v. Ada County Common 
School Dist., 38 Ida. 583, 223 P 535; 
Bramwell v. Guheen, 3 Ida. 347, 29 P 
110; Northern Coal, etc., Co. v. Dun- 
phy, 11 Pa. Dist. 218, 8 Del. Co. 433, 
10 Kulp 491. 


67. Evans v. Wriene 
703, 89 S 226. 


68. In re Gypsy Oil Co., 141 Ok). 
291, 285 P 67; Missouri, etc., R. Co. 
95 Goad, 117) Okl. L202 t5oo PGT. 


[a] For example, where a school 
district issues bonds maturing in 
twenty-five years, the excise board 
may not levy, and the county treas- 
urer may not collect, any sum in ex- 
cess of one sufficient to meet accru- 
ing interest and one twenty-fifth of 
the sum necessary to meet the prin- 
cipal and retire bonds at the expira- 
tion of twenty-five-year period. Mis- 
souri, ete., R. Co. v. Goad, 117 Okl. 
129, 245 P’617. 


[b] Levy held illegal—Where a 
school district issues bonds maturing 
in twenty-five years, treating such 
bonds as serial bonds, maturing in 
five-year periods, and levying and col- 
lecting a graduated tax to retire one- 
fifth of such bonds at end of each 
five-year period, is illegal and void. 
Missouri, ete., R. Co. v. Goad, 117 Ok. 
129) 245" Rout. 


36 


22 Ill. 


126 Miss. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ing the fiscal year for which the levy is made,®® re- 
gardless of the dates of maturity of the interest cou- 
pons;*° and where it is impossible to levy a tax 
to pay the last interest coupon at maturity, the 
amount thereof may be provided for by dividing 
such amount by the number of years in which a 
tax may be levied and collected and by levying a 
tax to include that portion. during each of such 
years.“1 


“Ordinance.” A resolution of the trustees of a 
school district, giving the amount of the tax, the 
purpose thereof, and the percentage to be applied, 
may be construed as an “ordinance” to levy the 
tax within the meaning of a statute requiring the 
levy to be made by ordinanee.*? 


Time of determination of validity. The validity 
of a levy of school taxes is to be determined as of 
the time it is made,’? and not by events that hap- 
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pen thereafter to defeat the intention of the board 
that made the levy.7+# 


[§ 796] (4) Certificate or Estimate as to Rate or 
Amount’®—(a) In General. As in the case ofthe 
levy of other taxes,‘® it is generally required either 
by constitutional provisions,’* or by statutory pro- 
visions’® which have been held to be constitutional,’ ® 
that, in connection with a levy of school taxes, a 
budget, certificate, estimate, report, or statement 
of the amount or rate required or voted for the cur- 
rent year, or for the particular school purpose, shall 
be made and submitted by certain school officers to 
the board, officers, or meeting authorized to make- 
or extend the levy. Where such a provision requires 
this as a condition precedent to the levy, in order 
that the levy may be valid, it is essential that there 
shall be a compliance with the requirements there- 
of in every substantial particular,*® such as in re- 
gard to the board, body, or officers by whom*? or 


69. McMahan vy. Oklahoma City 
Bd. of Education, 142 Okl. 110, 285 P 
953; Payne v. Gypsy Oil Co., 129 OKl. 
Eee 6s Pass: 


70. McMahan v. Oklahoma City 
He of Education, 142 Ok]. 110,.285 P 


71. McMahan vy. Oklahoma City 
Bd. of Education, supra. 


72. St. Louis Southwestern R. Co. 
v. Naples Independent School Dist., 
(Tex. Civ. A.) 30 SW (2d) 703. 


[a] “We, the board of trustees of 
the N. independent school district, 
hereby levy” is a sufficient enacting 
clause for a taxing ordinance. St. 
Louis Southwestern R. Co. v. Naples 
Independent School Dist., (Tex. Civ. 
A.) 30 SW (2d) 703. 


73. Peo. v. Pittsburgh, etc., R. Co., 
316 Ill. 410, 147 NE 492; Peo. v. Scott, 
300 Ill. 290, 13838 NE 299. 


Time of levy generally see infra § 
804. 


74 Peo. v. Scott, 300 Ili. 290, 133 
NE 299. 
75. Approval of estimate or budget 


see infra § 807. 

Power and duty to levy after certif- 
icate or estimate furnished see supra 
§ 750. 


76. See Taxation [37 Cyc 973]. 

77. See constitutional provisions. 

78. See statutory provisions. 

79. See cases infra this note. 

[a] Im California Pol. Code §8 
1612a, as added by St. [1921] § 720, 


authorizing boards of education to fix 
sums to be raised for,school purposes 
by taxation, and requiring boards of 
supervisors to levy the tax required 
to provide such sum, is not unconsti- 
tutional as to the powers conferred 
on boards of education, under Const. 
art 9 § 5, directing the legislature to 
provide for the levy of a tax by 
boards of supervisors. Esberg v. 
Badaracco, 202 Cal. 110, 259 P 730. 


[b] In Kentucky (1) Acts (1926) 
c 172, relating to the fiscal adminis- 
tration of school affairs, and provid- 
ing a uniform budget system, has 
been held unconstitutional as a bill 
for raising revenue. Daviess County 
Bd. of Education v. Daviess County 
Fiscal Court, 221 Ky. 106, 298 SW 185. 
(2) Const. § 180, requiring every leg- 
jslative act levying a tax to specify 
distinctly the purpose for which it is 
levied, is complied with by Acts 
(1920) ¢ 386 § 8, requiring the budget 


to be submitted by boards of educa- 
tion to fiscal courts to show every 
item of expense as well as the total 
amount needed and to be raised by 
tax levy, and providing that the mon- 
ey collected by taxation shall be ex- 
pended in accordance with the recom- 
mendation in the budget so submit- 
ted. Jefferson County Fiscal Ct. v. 
Jefferson County Bd. of Education, 
196 Ky. 212, 244 SW 764. 


80. Ark.—Worthen v. Badgett, 32 
Ark. 496; Gairo, ete, Ri,Co. Vv. Parks, 
82 Ark. 131; Union County Ct. v. Rob- 
inson, 27 Ark. 116. 


Colo.—Peo. v. Lake County, 12 Colo. 
89, 19 P 892. 


Ill.—Chicago,, ete., R. Co. v. Peo., 
171 Ill. 544, 49 NE 489; Weber v. Ohio, 
etc., R. Co., 108 Ill. 451;, Peo. v. Wilt- 
shire, 92 Ill. 260. 


Iowa.—Standard Coal Co. v. Angus 
Independent Dist., 73 Iowa 304, 34 NW 
870; Cooper v. Nelson, 38 Iowa 440; 
Rose v. Hindman, 36 Iowa 160. 


Mass.—Pond v. Negus, 3 Mass. 230, 
3 AmD 131. 


Nebr.—Howard v. Jensen, 117 Nebr. 
102, 219 NW 811; Burlington, etc., R. 
Co. v. Saunders County, 9 Nebr. 507, 
4 NW 240, 


Oh.—State v. Brewster, 39 Oh. St. 
53 


Okl1.—St. Louis, ete., R. Co. v. Tate, 
85%Ok1. 563,'130- P 941. 


S. -C.—Dent v., Bryce, 16°S.-C,.-1. 


Wash.—State v. Byrne, 32 Wash. 
264, 73 P 394. 


Wis.—Arnold v. Juneau County, 43 
Wis. 627. 


Ont.—London Bd, of Education v. 
London, 1 Ont. L. Rep. 284; Coleman 
Vnicerts oo 1 lee C.wQs, 8. den Brockville 
School Trustees v. Brockville, 9 U. C. 
Q. B. 302. 


[a] Compliance held sufficient.—A 
resolution of a school meeting, regu- 
larly adopted, instructing the presi- 
dent or secretary of the school board 
to certify to the county commission- 
ers that it is necessary to levy a cer- 
tain tax on the property of the dis- 
trict for a special fund, which action 
is duly certified, is a sufficient com- 
pliance with the requirements of the 
statute. Peo. v. Lake County, 12 Colo. 
89, 19 P 892. 


Power and duty to levy after cer. 
tificate or estimate furnished see su- 
pra § 750. 


81. Cal.—Esberg v. Badaracco, 202 


Cal. 110, 259 P 730. 


Ga.—Smith v. Washington County 
Bd. of Education, 153 Ga. 758, 113 SE 
147 (county board of education). 


Ill.—Peo. v. Welsh,- 225 Ill. 364, 80 
NE 313. 


Iowa.-—Kirchner v. Wapsinonoec 
School Tp., 141 Iowa 43, 118 NW 51. 


Kan.—Laswell v. Seaton, 107 Kan. 
439, 191 P 266. 


Mo.—State v. Johnson, 316 Mo. 21, 
296 SW 806. 


Wis.—State v. Burke, 140 Wis. 524, 
123 NW 110. 


[a] Board of education.—Power of 
a board of education to determine the 
amount to be raised for school pur- 
poses, under a statute which requires 
such board to make a budget showing 
all purposes for, which the school 
district will need money and the 
amount thereof, and the board of su- 
pervisors of each city and county to 
levy such rate as will produce the 
money requested by the district, is 
controlling over the power of a city 
and county board to determine the 
amount to be raised under charter 
provisions. Esberg v. Badaracco, 202 
Cal. 110; 259 P 730. ! 


[b] Common council.—A _ statute 
which provides, as to cities adopting 
the general charter law, that, when 
the school board was elective at the 
time of such adoption, “‘the plan of 
organization and management shall 
continue until changed by a majority 
vote of electors of such district,’ does 
not divest the common council of pow- 
er to determine the amount of school 
moneys to be raised, otherwise plainly 
conferred thereon by the general law, 
and thus render applicable special 
charter provisions conferring such 
power on the school board. State v. 
Burke, 140 Wis. 524, 123 NW 110. 


[ec] De facto officers.—(1) Acts of 
de facto directors in forwarding an 
estimate of the funds necessary to 
sustain a school in a de facto district 
on which the county clerk made a levy 
are valid. State v. Johnson, 316 Mo. 
21, 296 SW 806. (2) But a board of 
school inspectors appointed by the 
eity council under the provision of a 
special charter which has been repeal- 
ed by a statute, which requires the 
mayor to appoint a board of education, 
which shall determine the amount of 
the school tax and certify the same 
to the city council, under the hands 
and seals of the president and secre- 
tary of such board, cannot be regard- 
ed as a de facto board of education 
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to whom‘? the certificate or estimate is to be sub- 
mitted; the time of filing,** and the purposes,** and 
period’® for which the levy may be required; or 
where the school district hes in two or more counties, 
as to the filing of a certificate with the clerk of each 
of the counties.*® * Under such a requirement, a levy 
without such a certificate, report, or estimate having 
been submitted, or upon an invalid certificate or 
estimate, is unauthorized and void,®* and cannot 
be extended in any subsequent year as back taxes.$§ 
Moreover if such a report, certificate, etc., is not 
_properly furnished, the levying board cannot be 
charged with neglect of duty in failing to levy the 
school tax.8® Where, however, under the provi- 
sions of the statute the act of the school board, 
body, or officers in determining or voting the amount 
or rate of taxes to be raised for school purposes 
constitutes the levy thereof,®® ‘and the certificate of 
itself constitutes merely evidence of the levy,®! a 
provision requiring such determination or vote to be 


84, 
85. 


under the later statute, and a school 
tax based on the estimate of such 
board of school inspectors is invalid. 
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See infra § 798. 
Smith v. Washington County 


’ 


[§§ 796-797 


certified to the board or officers authorized to assess 
and extend such tax is merely directory,®? and the 
fact that such certificate is not made and filed in 
the time and manner prescribed does not invalidate 
the levy.°% 


Withdrawal and substitution. An estimate fur- 
nished may be withdrawn before it is acted upon, and 
another substituted in its stead,®* in which case de- 
fects in the former will not affect a levy based on the 
later estimate.®® Where an estimate already filed has 
become mutilated, it may be withdrawn and re- 
filed after corrécting it.°® 


[§ 797] (b) Sufficiency of Certificate, Estimate, or 
Report—aa. In General. Where the constitutional 
provision or statute requiring such a certificate or 
estimate?’ makes no provision relative to its form, 
no particular form therefor is required;°* any writ- 
ten communication by and to the proper authorities, 
directing a levy will be sufficient,°® and it need not 


required by statute is a good defense 
to a foreclosure suit on a tax deed 
based on such a tax. Powell v. St. 


Boor va Welsh, 225 lil 264, 80 Nw 313.70, 0t Hauestion, 182 Ga: 758, 113 SE Croix County, 46 Wis. 210, 50 NW 
[d] Secretary of board.—Under a [a] Scholastic : : 
Sette year.—Notice serv- : 
statute making it the duty of the sec- BAYARD GALaIGEICo Misa Ono celoteoa de Pie ie ca ¥; Ohio; (etc:, Rh. Co- 


retary of the board of school directors 
to certify the amount of schoolhouse 
tax voted at any regular or special 
meeting, where the electors of a 
school township have voted a tax to 
build a schoolhouse, it is the duty of 
the secretary of the board of direc- 
tors to certify the same to the board 
of supervisors, unless the vote is sub- 
sequently rescinded, regardless of fur- 
ther action by the board. Kirchner 
v. Wapsinonoe School Tp., 141 Iowa 
» 43,118! NW 51. 


Power and duty to tax in general 
see Supra §§ 750-786. 


82. McCreary County Fiscal Ct. v. 
McCreary County Bd. of Education, 
236 Ky. 149, 32 SW (2d) 741; Pond v. 
Negus, 3 Mass. 230, 3 AmD 131; How- 
ard v. Jensen, 117 Nebr. 102, 219 NW 
811; Goodwin v. Carr, 78 Wash. 193, 
138 P 662. 


[a] County court clerk.—Under a 
statute requiring the county board of 
education to submit a detailed budget 
to the county court clerk, and the lat- 
ter to present it to the fiscal court, a 
presentation of the budget by the 
board of education to the fiscal court 
is equivalent to submission to the 
county court, since he is ex officio 
clerk of the fiscal court. McCreary 
County Fiscal Ct. v. McCreary County 
Bd. of Education, 236 Ky. 149, 32 SW 
(2d) 741. 


[b] Successor in office.—The vote 
of the inhabitants of the school dis- 
trict raising taxes for the erection of 
a schoolhouse need not be certified to 
the assessors in office at the time the 
vote is taken, but may be certified to 
assessors subsequently chosen. Pond 
v. Negus, 3 Mass. 230, 3 AmD 131. 


[ce] Directory provision.—A provi- 
sion that the directors of a school dis- 
trict shall report the amount of taxes 
necessary to the county commission- 
ers, and that, on failing to do so, the 
county superintendent shall declare 
the amount necessary, is merely direc- 
tory, and an error in reporting to the 
county assessor, who in turn reports 
to the county commissioners, does not 
invalidate the levy. Goodwin v. Carr, 
78 Wash. 193, 138 P 662. 


83. See infra § 800. 


and revenue by the county board of 
education, requiring a tax levy for 
schools for the “‘scholastiec year 1921- 
22,” is not illegal as requiring the 
levy of a tax for more than one year; 
it being assumed that the “scholastic 
year” began in the fall of 1921 and 
ended in the spring of 1922, as the 
term is one of common use, and gen- 
erally understood to mean a term of 
about nine months, and not two cal- 
endar years. Smith v. Washington 
County Bd. of Education, 153 Ga. 758, 
113 SE 147. 


86. Peo. v. Noyes, 295 Ill. 355, 129 
NE 151. 
[a] Thus, where the statute pro- 


vides that, when a district lies partly 
in two or more counties, the officials 
charged with the duty of levying a tax 
shall determine the amount to be 
raised by special tax for education 
and building purposes and shall pre- 
pare a certificate for each county in 
which such district may lie, and de- 
liver the certificates to the township 
treasurer, who shall return a certifi- 
cate to each of the county clerks of 
the counties in which a part of such 
district is situated, in order to con- 
stitute a valid levy within a township 
high school district situated in three 
counties, three certificates and the fil- 
ing of one with each of the county 
elerks of the three counties are re- 


quired, Peo. v. Noyes, 295 Ill. 355, 129 
NE 151, 

87. Ill.—St. Louis, ete., R. Co. v. 
Peo., 177 Ill. 78, 52 NE 364; Chi- 
CAO, CLC Let.) COuwm Van 60.6 Go DU 
616, 45 NE 122; Weber v. Ohio, 


ete., R. Co., 108 Ill, 451. 


Standard Coal Co. v. Angus 
73 Iowa 304, 34 


Iowa. 
Independent Dist., 
NW 870. 

Mo.—Kansas City, 
Chapin, 162 Mo. 409, 
State v. Hannibal, etc., 
Mo. 265, 19 SW 816. 


Pa.—Irvin v. Gill, 
A 649. 


Wis.—Powell v. St. Croix County, 
46 Wis. 210, 50 NW 1013. 


[a] As defense to foreclosure.— 
The want of such a statement as 


ECan 6 CO. Vn 
62 SW 1000; 
Re Co. Lo 


165 Pa. 8, 25 


Extension of school tax in general 
see infra § 817. 


ee Beard v. Lee County, 51 Miss. 


Liabilities of district officers gen- 
erally see supra §§ 219-225. 


Power and duty to levy after cer- 
tificate or estimate furnished in gen- 
eral see supra § 750. 


90. See supra § 793. 

91. See infra § 803. 

92. Smyth v. Titcomb, 31 Me. 272. 
93. Smyth v. Titcomb, supra. 


[a] Thus a provision requiring 
the vote of the district to be certi- 
fied to the assessors by the clerk 
of the district is merely directory, 
and if the school district has legal- 
ly voted the tax, and the assessors 
ascertain that fact and assess the 
same, the assessment is not ren- 
dered inoperative by the omission of 
the clerk to make such certificate. 
Smyth v. Titcomb, 31 Me. 272. 


ams of filing generally see infra § 


94. State v. Thorp, 148 Mo, 31, 49 
SW 865. 

95. State v. Thorp, supra. 

96. Pope v. Lockhart, 299 Mo. 141, 


242 SW 375. 


[a] Thus where a deputy coun- 
ty clerk has altered some of the fig- 
ures in the estimate of a school dis- 
trict board, which the clerk testifies 


leaves it in such condition that he 
cannot ascertain therefrom the 
amount of the incidental levy, it is 


not unlawful for the board, before 
the expiration of the time for filing 
the estimate, to withdraw the 
mutilated estimate and refile it aft- 
er correcting it. Pope v. Lockhart, 
299 Mo. 141, 252 SW 375. 


97. See supra § 796. 

98. Bancroft v. Randall, 4 Cal. A. 
306,87 P’ 805. 

99. , Dent v. Bryce, 16°S: @. 1: 

[a] Thus, where a statute author- 


izing the school commissioner to or- 


Yor later cases, developments and changes in the law see Annotations, same title and. section number, 


§ 797] 


set forth particular details,! nor recite that a levy 
of the taxes required is authorized by order of the 
But it should state all 
faets necessary to show that the prerequisites of a 
lawful tax have been complied with,? and should 
describe the board or officers making the estimate 
and demand, as being the board or officers author- 
Where, however, there are constitu- 
tional or statutory requirements as to form, the form 
so prescribed is mandatory,’ and the budget, cer- 
tifieate, report, estimate, or statement must sub- 
stantially comply with all the essential require- 
ments of the constitution or statute relative to its 
form and contents,® such as in regard to the elassifi- 
eation of titles and accounts therein.’ 


board making the estimate.’ 


ized thereto. 


der a levy for school purposes fails 
to prescribe any mode of procedure, 
a circular directing a tax levy for 
school purposes, signed by the school 
commissioner and addressed to the 
county auditor, is sufficient author- 
ity for the levy of such school tax. 
Dent v. Bryce, 16 S. C. 1. 


1. Bancroft v. Randall, 4 Cal. A. 
306, 87 P 805. 
Sr iwansas City, etc Rev Co. sv. 


Chapin, 162 Mo. 409, 62 SW 1000. 


3. Kaighn v. Browning, 28 N. J. 
Ta. .550.. 


{a] Call of meeting.—Where a 
meeting of the inhabitants of a 
school district is held, and money 
voted to be raised by taxation at a 
special meeting, the previous action 
of the trustees in calling the meet- 
ing pursuant to statute should ap- 
pear in the certificate of the clerk 
to the assessor. Lamb v. Hurff, 38 
aN Fi free pais 05 


[b] Notice of district meeting.— 
(1) A trustee’s certificate, required 
as evidence of the fact that a tax 
for a free school has been author- 
ized by the inhabitants of a district, 
which states that the notice was giv- 
en in accordance with the act, is 
insufficient; it should state what no- 
tice, when and where put up, and 
all facts necessary to show compli- 
ance with the law, and also that 
the meeting was to determine wheth- 
er a tax should be authorized for 
a free school. Quaid v. Middlesex 
County School Dist. No. 37, 49 N. 
J E7-41607;. 10\_A. 1913) Hardcastle v: 
wigiieNt, cJigdus od share 26e eNe 
143]. (2) But the certificate 
need not state fully the places at 
which the notices of the meeting 
were posted, if it states that they 
were posted in “at least three pub- 
lic places _in said district.” State 
v. Donahay, 30 N. J. L. 404. 


4. In re Port Rowan High School, 
vos Ue GC. Cy. COnt) etd: 


DNS te MOUS ete. UR ACO: PV Peon, 
177 Ill. 78, 52 NE 364; Chicago, etc., 
aap Co: .v. ‘Peo.; 163 Ill. 616, 45 NB 


6. Ill.—FPeo. v. Miller, 339 Ill. 573, 
171 NE 672; Peo. v. Chicago, etc., 
RCo 2.213" D449 "79 "N51, 


Mo.—Black v. Early, 208 Mo. 281, 
106 SW 1014. 


N. 
30 N. M. 602, 240 P 307. 


Utah.—Tuttle v. Salt Lake City Bd. 
of Education, 294 P 294. 


Wis.—Arnold v. Juneau County, 43 
Wis. 627. 


Ont.—In re Port Rowan 
School737U: C2 CPi: 


And see cases infra note 7. 
[a] Estimate and demand held in- 


High 


M.—In re Chicago, ete., R. Co., 
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tax.® 


Irregularities. 


Where the 


sufficient.—The communication of a 
resolution of the school board to no- 
tify the town council to furnish a 
specified sum for certain school pur- 
poses is not sufficient as the prep- 
aration and presentation of an es- 
timate and demand as required by 
statute. Port Hope School v. Port 
FLO DE, Wain (On. sn (Ont prs USicg nm 
re Mount Forest School, 29 U. C. Q. 
Be (Ont.) 4422* In re Sandwich 
Schools (Us eC12@ sien (Onits) Go A. 


{b] Budget to state tax commis- 
sion.—Under statutes which require 
that in case the amount of tax de- 
Sired is more than five per cent 
greater than the amount produced by 
tax levies in the preceding year, such 
fact shall be set forth in the form 
of a special written request filed with 
the state tax commission, which has 
the power of revising, correcting, and 
approving budgets submitted to it; 
where county commissioners make 
written request to the state tax com- 
mission for permission to make levies 
necessary to produce funds in accord- 
ance with budget estimate submitted, 
which did not embrace a school budg- 
et, which is sent to the commission 
by the state educational auditor with 
written request for permission 
levy taxes in excess of five per cent 
over last year for general school fund 
and school districts, such budgets 
and accompanying request are suffi- 
cient to invoke the discretion of state 
tax commission to authorize in- 
creases, and make levies producing 
such increases in taxes legal. In‘re 
Chicago, etc., R. Co., 30 N. M. 602, 
240 P 307. 


“a shuttle v., Salt Wake (Cityo Baz 
of Education, (Utah) 294 P 294. 


[a] “Classification” (1) as used 
in a statutory provision that the 
“classification” of titles and accounts 
in a school district budget shall be 
equivalent to the district’s classifica- 
tion of titles and accounts for the 
current year means putting together 
of like subjects or facts under a com- 
mon designation. Tuttle wv. Salt 
Lake City Bd. of Education, (Utah) 
294 P 294. (2) Classification gener- 
ally see 11 C. J. p 828. 


[b] “Accounts” (1) as used in a 
school budget statute, means mere 
general statement, and not a detailed 
financial statement of items of re- 
ceipts and expenditures. Tuttle v. 
Salt Lake City Bd. of Education, 
(Utah) 294 P 294. (2) Account gen- 
erally see Accounts and Accounting 
Seals 


[ec] “fitle”’ (1) as used in a school 
budget statute means descriptive 
caption or heading. Tuttle v. Salt 


Lake City Bd. of Education, 
294. Pe 294. 
{88 Cye 337]. 


[d] Evidence.—Testimony of the 
clerk of the board that accounts in 


(Utah) 
(2) Title generally see 


to, 
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tax has been voted by the electors of the school 
district,* the certificate to levy must conform to 
the resolutions adopted at the meeting voting the 
Where, as required by statute, school taxes 
are levied with parish taxes, the levy of the pre- 
seribed school tax must be mentioned in the parish 
budget,1° and if a school tax is adopted after the 
original budget has been published, a supplemental 
budget should be adopted showing the additional 
amount required." 


Mere irregularities or informal- 


ities in such a certificate or estimate will not or- 
dinarily invalidate the tax levied thereunder.'* Such 
irregularities may be corrected by amendment,** but 


the baqoks and records of the board 
were kept under the ‘“‘main headings” 
and by “the same names” as em- 
ployed in the budget supports a find- 
ing that the classification of titles 
and accounts as made by the school 
board in adopting a budget was 
equivalent to the general classifica- 
tion as shown by the books and rec- 
ords of the board. Tuttle v. Salt 
Lake City Bd. of Education, (Utah) 
294 P 294. 


8. See supra §§ 754-786. 


9) (Statecy.. Claricw52Ni tink ye oee 
19 A 462. 


[a] Thus, where a resolution to 
raise a sum of money to build a 
schoolhouse is followed by a resolu- 
tion that several bonds payable in 
successive years Shall be issued, it 
is erroneous to issue a certificate to 
levy the whole amount in one year. 


State fw (Clank; §52)2Ni he Eaae2iGieen9 
A 462. 
10. Howcott v. Smart, 128 La. 


130, 54 S 586. 


11. Howcott v. Smart, supra. 
12. Péo. va Miller,7339) Tb 735 toe 
NE 672; Chicago, etc., R. Co. v. Peo., 


205 Ill. 625, 69 NE 72; Moore v. Fes- 
senbeck, 88 Ill. 422; Buck v. Peo., 
78 Ill. 560; Kirchner v. Wapsinonoc 
School Ep: Cowa): Avis Niwas ole 
Cooper v. Nelson, 38 Iowa 440; Rose 
v. Hindman, 36 lowa 160; St. Louis’ 
etc., R. Co. v. Gracy, 126 Mo. 472, 
29 SW 579, 22 SW 736; Peterson 
Wsacie ae 100 Nebr. 149, 158 NW 


[a] Geaving blank the year for 
which the levy is made, or recit- 
ing it to be the same year in which 
it is made, are mere irregularities, 
and in each case it will be presumed, 
in a collateral proceeding, that the 
levies are for the next ensuing year, 
where this is the only year for which 
the school board has power to levy 


anitax | Peo. ww. Miller, -339., Tl. fbn3; 
171 NE 672. 
[b] Communication of estimate. 


—The fact that an estimate made 
by regents of a county high school 
for a tax is communicated in an in- 
formal manner to the county board 
is a mere irregularity, and not a ju- 
risdictional defect. Peterson vy. An- 
derson, 100 Nebr. 149, 158 NW 1055. 


13. ‘Chicago, ete; R. Coe v.. Peo: 
184 Ill. 240, 56 NE 367; St. Louis, 
CEC Ne COn Ve COs) dat ell bee Gee moe 


NE 364; Spring Valley Coal Co. v. 
Peo., 157 Ill. 5438, 41 NE 874; State 
v. Paddock, 36 Nebr. 2638, 54 NW 515. 


[a] As to purpose.—Where a 
school building was being construct- 
ed when the levy was made to pay 
for it, but the certificate of levy 
erroneously* recited that it was “for 
one installment and interest on bond 
issue proposed” for building pur- 
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a void certificate cannot be so amended.!4 


[§ 798] bb. As to Purpose and Amount of Tax.'® 
Although the statute does not in terms so provide, 
the estimate or budget may include, as one of the 
purposes for which a tax is required, an outstanding 
indebtedness'® or any legitimate school expense,*? 
including interest which it might have to pay;1® 
but it should not contain amounts other than for 
the expenses of maintaining schools.1® 
provision making it the duty of a school board from 
which transfers are made to include transfer fees 
in their annual estimate is directory only,?° and 
hence the board may elect not to be governed by 
the statute, but by the amount of tax voted by the 
school district, which does not’ include such fees.?! 
Where, by statute, a city is required to raise mon- 
ey for the support of publie schools, and the ultimate 
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mittee. 


A statutory 


power to establish the salaries of teachers in schools 


poses, and the validity of the certifi- 
cate of levy was objected to on the 
ground that it was to pay for bonds 
not issued, but only proposed to be 
issued, the certificate of levy could 
be amended by striking the quoted 
words as having been inserted by 
mistake; the original levy being for 
a valid purpose authorized by law. 
Peo. v. Toledo, ete., R. Co., .242 Ill. 
515, 90 NE 365. 


[b] A clerical error in the omis- 
sion of a dollar mark in a certificate 
of levy on which a special school tax 
was extended, in designating the 
amount to be levied, may be correct- 
ed, by amendment, in an action to en- 
force the tax. Keokuk, etc., Bridge 
Co. v. Peo., 161 Tll. 182, 43 NE 691. 


TAS CHICA; metG. wht. CO. Vs. COS 
184 Ill. 240, 56 NE 367; Peo. v, Chi- 
ergo, ete, RR. Co, 183 Tesi k, 55° NEI 
C82 Gbicago meters. Con Va Peonelit 
Til. 544, 49 NE 489; Peo. v. Smith, 
149 Ill. 549, 36 NE 971. 


15. Purposes of school tax in gen- 
eral see supra § 778. 


16. State v. Board of County 
Comrs., 17 Fla. 418; Elliott County 
Fiscal Ct. v. Elliott County Bd. of 
Education, 193 Ky. 66, 234 SW 947; 
Breathitt County Fiscal Ct. v. Breath- 
itt County Bd. of Education, 191 Ky. 
437, 230 SW 914. 


[a] Reason for rule.—‘‘While the 
act does not in terms provide 
that prior indebtedness shall be in- 
cluded in the budget, it must be ad- 
mitted that the payment of valid 
debts is as necessary for the proper 
support and maintenance of schools 
as for the support and maintenance 
of any other department of the gov- 
ernment, and it is not to be supposed 
for one moment that the legislature 
intended to compel boards of educa- 
tion to repudiate their valid debts by 
withholding from them the power to 
jinelude such debts in their regular 
budgets.” Elliott County Fiscal Ct. 
v. Elliott County Bd. of Education, 
193 Ky. 66, 68, 234 SW 947. 


[b] “Debts unpaid.”—A budget in- 
cluding an item styled ‘fold debts un- 
paid” may sufficiently present such 
item by the total amount, and need 
not specify by date, amount, or oth- 
erwise the debts referred to. Breath- 
itt County Fiscal Ct. v. Breathitt 
County Bd. of Education, 191 Ky. 437, 
230 SW 914. 


As purpose of tax in general see su- 
pra § 778. 

Special tax for payment of indebt- 
edness see supra § 783. 


17. State v. Board of County 
Comrs., 17 Fla. 418; Dayton v. Day- 
ton Bd. of Education, 201 Ky. 566, 
257 SW 1021. 


[a] Emergency expenditures, such 
as that necessitated by the breaking 
down of the heating plant, amounting 
to eight thousand dollars, is a part 
of the legitimate school expenses in- 
tended to be covered by the statutes 
relating to budgets. Dayton v. Day- 
ton Bd. of Education, 201 Ky. 566,257 
SW 1021. 


As purpose of tax in general see 
supra § 778. 


18. Warren County Fiscal Ct. v. 
Warren County Bd. of Education, 225 
Key. 9; Tas Ws (@2d)"490; 


19. State v. Board 
Comrs., 17 Fla. 418. 


20. Canadian County School Dist. 
v. Geary Bd. of Education, 135 Okl. 
275, 276 P 190; Kay County School 
Dist. No. 85 v. Kay County School 
Dist..Nou 745,135 OK. (2703276 Base. 


21. Canadian County School Dist. 
No. 61 v. Geary Bd. of Education, 135 
ORD 2751s 2 6 bo LOO ia vee County: 
School Dist. No. 85 v. Kay County 
See eos Dist. No. 71, 135 Okl. 270, 276 
1 ; 


22. Decatur v. Peabody, 251 Mass. 
82, 146 NE 360. 


23. Statement of purpose of levy 
see infra § 806. 


24. See statutory provisions. 


25. I1l_—Chicago, etc, R. Co. v. 
Peo., 163 Ill. 616, 45 NE 122. 


Iowa.—Locker v. Keiler, 110 Iowa 
707, 80 NW 433. 


N. J._State v. Garrabrant, 32 N. J. 
L. 444, 


Okl.—St. Louis, ete., R. Co. v. Tate, 
35 Okl. 568, 130 P 941. 


Ont.—In re Port Rowan High 
School, 2300, Cy Cr Patt, inxre South 
Fredericksburgh Tp. School, 37 U. C. 
Q. B. 534. 


[a] Specification held sufficient.— 
A specification of purposes as “‘for ex- 
penses of conducting High School” 
and ‘current expenses of High 
School” is within the meaning of 
“maintenance and school accommoda- 
tion” as used in the statute. In re 
Port Rowan High School, 28 U. C. C. 
Py (Ont) eal: 

[b] Specifications held insufficient. 
—(1) A demand for a lump sum for 
school purposes, without specifying 
particularly the purposes for which 


of County 


Statement of purposes and amounts.?? 
statute provides or designates separately the dif- 
ferent school purposes for which taxes may be 
raised,?* the certificate, budget, or estimate must 
specify with certainty the purpose or purposes for 
which the tax is required,?° particularly where the 
statute requires an “itemized estimate” or “esti- 
mate in detail.” 
the board submitting such certificate or estimate has 
exclusive jurisdiction in respect to determining the 
amount of tax required, its estimate or budget need 
not mention the specific purposes to which it intends 
to apply the funds.?? 


: [§§ 797-798 


is vested in the school committee, it is the duty of 
the city officers, in framing a budget, to provide for 
the salaries of teachers as voted by the school com- 


Where the 


But it has been held that where 


the money is required. In re South 
Fredericksburgh Tp. School, 37 U. C. 
Q. B. 534. (2) Under a statute au- 
thorizing the raising of money by the 
school district for certain specified 
purposes, a certificate setting forth 
that it was agreed to raise a certain 
sum for “school purposes,” in addi- 
tion to money apportioned, but not 
specifying the purposes, is invalid. 
State v. Garrabrant, 32 N. J. L. 444. 


[ec] A levy for building purposes 
(1) is not authorized by a certificate 
of levy for school purposes-generally 
(Sti Louis, ete. (Re) Cotvy., meonetns 
Ill. 78, 52 NE 364), (2) or for school 
purposes and a certain other amount 
for “heating and repairing purposes” 
(Chicago, etc., R. Co. v. Peo., 163 Ill. 
616, 45 NE 122), (3) but is author- 
ized by a certificate requiring a cer- 
tain sum “to be levied as a special 
tax for school purposes and $8,500 
for building purposes on the taxable 
property of our district’? for a cer- 
tain year (Peo. v. Chicago, ete., R. Co., 
223 Ill. 448, 79 NE 151). 


[d] Contingent fund.—A tax vot- 
ed by school directors for road ex- 
penses, as authorized by statute, may 
be designated in the certificate as 
one for the “contingent fund.” Lock- 
er v. Keiler, 110 Iowa 707, 80 NW 433. 


26. Prince George’s County Bd. of 
Education v. Prince George’s County, 
131 Md. 658, 102 A 1007; Randall v. 
Grays Harbor County School Dist., 
119 Wash. 222, 205 P 748. 


[a] For “school purposes.”—Un- 
der a statute requiring the board of 
directors to report to the county com- 
missioners an “estimate in detail” of 
funds required for the ensuing year, 
a certificate of a district board to 
the commissioners that a special 10- 
mill tax was voted at an election of 
the district, for ‘‘school purposes,” 
is not authority for a levy by the 
commissioners. Randall v. Grays 
Harbor County School Dist., 119 
Wash. 222, 205 P 748. 


[b] Where the statute requires an 
itemized and detailed budget showing 
the amount needed for various enu- 
merated purposes, the budget should 
contain more details than merely the 
totals of the different items in the 
budget, and a budget containing such 
items as incidentals (including “jani- 
tors’ ‘salaries’ and “repairs to old 
buildings’) is not sufficiently de- 
tailed. Prince George’s County Bd. 
of Education v. Prince George’s Coun- 
ty, 181 Md. 658, 102 A 1007. 


27. Breathitt County Fiscal Ct. v. 
Breathitt County Bd. of Education, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


) AS oe? /. 
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8§ 798-799] 


Amount or rate.28 The certificate or estimate must 
also specify the rate or amount required for the 
purposes specified, 2° and, when required for several 
purposes, 1t must state specifically the amount re- 
quired for each purpose.®® Where the statute pro- 
vides for the certificate to state the amount re- 
quired as “the sum of . . dollars,” this means 
a statement of the amount in dollars and cents,* and 
not merely of the rate per cent.*? 


Budgeting forward. Under statutory provisions 
that the county commissioners shall not be lable in 
any sum in excess of that set forth in the annual 
budget unless they approve the contracting of the 
debt or debts in excess thereof, the commissioners 
may authorize the school board to budget forward 
for certain expenses following the fiscal school 
year;** and where the commissioners approve the 
original budget, as prepared, and then authorize a 
budgeting forward of teachers’ salaries for months 
following the fiseal school year, this constitutes an 
amendment to the original budget expressly increas- 
ing it by amounts to meet salaries for the months 
specified,*+ so that the amended budget, and not the 


191 Ky. 437, 230 SW 914; 
Bd. of Education v. Newport, 174 Ky. 
28, 849, 191 SW 871; 
Fiscal Ct. v. Logan County Bd. of Ed- | purpose. 
ucation, 138 Ky. 98, 127 SW 527. Tre lodes 


28. Amount or rate of school taxes Ti 
generally see supra §§ 784, 785. H 


29. Floyd County Fiscal Ct. v.|,-31:,, Peo. v. Kankakee, etc., 

; 2c T1193, LL5 NE 217 ; 

Floyd County Bd. of Education, 175 155 Ill. 276, 40 NE 602. 
se a wees Ne Kankakee, etc.; R. Co., 39. 
[a] Request ont estimate.—A | 277 Ill. 93, 115 NE 217; e 
requiring county boards of York Cent. R. Co., 276 Ill. 118, 114 NE] y, Smiley, 142 Okl. 19, 285 P 38. 
But see Chicago, etc., 
the fiscal court the county’s educa-|Peo., 205 Tll. 625, 69 NE 72; 


Ky. 517, 194 SW 561; Bryant v. Good- | R. Co. v. Peo., 
win, 9 Oh. St. 471. 32. 


statute, 
education to estimate and lay before | 583. 
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original budget, is the limit of their liability.?*® 


Propositions for increase of rate. Statutory pro- 
visions, empowering the board of education at any 
time to submit a proposition to the electors of the 
school district for an increased rate of taxation, au- 
thorize such board to submit separate propositions 
for increase of rate in separate years;*° and where 
such propositions cover the same years in part, 
and it is the manifest intention of the board and 
the electors voting upon such propositions, that 
such levies shall be cumulative, the board may in- 
clude in its estimate for submission to the budget 
commissioners all such special levies voted by the 
electors;** and where the statute so provides, such 
special levies are exempt from the control of the 
budget commissioners.?* 


[§ 799] cc. Basis or Grounds of Estimate. In de- 
termining the rate or amount to be raised by taxation 
for school districts, consideration must be given to 
the cost of maintaining schools therein®® and the 
amount apportioned or available thereto from other 
funds or sources;*°® and under a provision requiring 
an itemized estimate,*! or requiring a report of the 


Newport | raised and applied to different purpos- ; over County Bd. of Education, 195 N 

es should show apportionment by the]C. 213, 141 SE 744 

Logan County | meeting of a specified amount for each 35 
State v. Padden, 44 N. J. s 

Corrigan v. Duryea, 40 N. J. 

L Zeeooretenant v. Sullivan, 36 N. J. 


Hampton v. New Hanover 
County Bd. of Education, 195 N. C. 
213, 141 SE 744. 


36. Faust v. State, 103 Oh. St. 271, 
Ry Cos 133.NE 79. 


Chicago, etce., 37. Faust v. State, supra. 
38. Faust v. State, supra. 


Jackson v. Joint Cons. School 


Peo. v. New| pist., 123 Kan. 325, 255 P 87; Grubb 


RivCo. Nv. 
Chicago, [a] A tax levy to support a con- 


tional needs, etc., is not complied with 
by a request to tax at a certain rate 
without an estimate of the amount 
of money needed. Floyd County-Fis- 
eal Ct. v. Floyd County Bd. of Educa- 
Aion, 175 Ky. 517, 194 SW 561. 


{b] Proportion to be borne by sub- 
division.—In certifying the amount 
to be paid or borne by a subdistrict 
of the estimated cost of purchasing 
‘a site and erecting a schoolhouse, the 
certificate need only state the amount, 
and need not state whether the board 
considers it a just proposition, nor 
their reasons therefor. Bryant v. 
Goodwin, 9 Oh. St. 471. 


{c] Fixing rate.—Under a statute, 
which provides that whenever it shall 
become necessary in the judgment of 
the boards of directors of any school 
district to increase the annual rate 
for school purposes, they shall deter- 
mine the rate and submit to the vot- 
ers whether the tax shall be increased 
as proposed by them, where the esti- 
mates returned by the several school 
districts show that the boards fixed 
the rates, and that a majority of the 
voters voted in favor of an increase 
of the levy to those rates, the esti- 
mates sufficiently fix the rate from 
which to deduce the average rate of 
the districts for taxation for school 
purposes. State v. Hannibal, etc., R. 
Co., 135 Mo. 618, 37 SW 532. 


Determination of amount or rate 
see supra §§ 750, 784, 785. 


30. St. Louis, etc., R. Co. v. Peo., 
177 Ill. 78, 52 NE 364; Chicago, ete., 
R. Co. v. Peo., 155 Ill. 276, 40 NE 602; 
‘State v. Padden, 44 N. J. L. 151. 


[a] Apportionment.—A certificate 
of the proceedings of a meeting for 
directing special school taxes to be 


ete., "R. Co. v. Peo., 155) EM. 376, 40 NE 
602 (both cases holding that a certifi- 
cate which, instead of stating the 
gross amount needed, as required by 
statute, states the rate at which the 
tax shall be extended, is an informal- 
ity which does not invalidate the tax). 


[a] Thus a certificate to the town- 
ship treasurer by directors of a school 
district that they would require the 
amount of “one one-half% dollars’ to 
be levied as a special tax for school 
purposes, ete. is insufficient. Peo. v. 
New York Cent. R. Co., 276 Ill. 118, 
114 NE 583. 


33. Hampton v. New Hanover Bd. 
of Education, 195 N. C. 218, 141 SH 
744, 


[a] Illustration.—A resolution of 
the board of county commissioners 
reading, “it being understood that 
teachers’ salaries for July, August, 
and September, 1924, are to be paid 
out of 1924-25 budget,” under which 
a custom of overlapping budget for 
months specified was established, and 
remained in force up to school year 
1927-28, undertook to approve a budg- 
et beyond the fiscal school year by 
appropriating out of the succeeding 
year’s budget a sum for teachers’ 
salaries for the months. specified. 
Hlampton v. New Hanover County Bd. 
of Education, 195 N. C. 213, 141 SE 
744, 


34. Hampton v. New Hanover Ba. 
of Education, 195 N. C. 213, 141 SE 
744, 


[a] A subsequent statute relating 
to teachers’ salaries in excess of the 
amounts specified in the budget does 
not prevent budgeting forward sal- 
aries for months following the fiscal 
school year. Hampton v, New Han- 


solidated school district should be 
based on the amount of money which 
it will cost to conduct such school, 
as determined by the electors at the 
annual school meeting, limited by the 
statutory maximum levy authorized 
for such purpose. Jackson v. Joint 
ens: School Dist., 123 Kan. 325, 255 


40. Peo. v. Crear, 300 Ill. 611, 133 
NE 287;. In re Chicago, ete RaCoes 
143 Okl, 287; 289 AP 258; Grubb v. 
Smiley, 142 Ok1. 19, 285 P 38. 


[a] Thus in making up its finan- 
cial statement for a county separate 
school fund, there should be consid- 
ered not only the cost of maintenance 
of the separate schools in common - 
school districts, but of the separate 
schools in independent districts, and 
the amount apportioned to the sepa- 
rate schools by the county treasurer 
for both common and _ independent 
school districts should be considered 
by the excise board in determining 
the amount necessary to be raised by 
ad valorem taxation for the separate 
school needs, not only of the common 
school districts, but of the independ- 
ent school districts. Grubb v. Smiley, 
142 Okl) 1937285) Px3ss. 


[b]. Balance on hand in the fund 
at the close of the fiscal year must 
be considered in determining the rate 
of levy for the succeeding fiscal year. 
In re Chicago, ete., R. Co., 143 Okl. 
287, 289 P 258. 


Distribution or apportionment of 
school taxes and other revenue see 
infra §§ 883-894. 


41. See case infra this note. 


[a] An “itemized estimate” of 
moneys required to be raised by coun- 
ty tax for school purposes, furnished 
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probable amount of money necessary for school pur- 
poses during the fiseal year and of the estimated 
amount to be received from other sources,*? the 


school board must include in its estimate a statement ° 


of revenues available to it from other sourees,** such 
as from delinquent taxes,4* or from the amount of 
surplus on hand from previous years.*° It cannot 
base its estimate on experience in collecting taxes, 
and deduct amounts which may not be collected 
within the year,*® but must base it on what the rate 
will produce if all the taxes are collected.*7 But 
where the board submitting such certificate or es- 
timate has exclusive jurisdiction as to the amount 
of tax required, it need not submit any evidence of 
the facts upon which it bases its request for a tax.*® 


Assessment list as basis.*° A statutory provision 
which requires the preparation of an assessment 
list of taxable property before the levy of a tax 
for school purposes is made is merely directory,°° 
and the levy cannot be defeated by a failure to do 
so;°! but the authorities, whose duty it is to re- 
port the amount of taxes needed for school pur- 
poses,°>» may prepare and submit its budget upon 
necessary information obtained from the assessor’s 
books,°? or from any other authentic souree.** 


[§ 800] dd. As to Time or Date.®> A statutory 


by the board of public instruction to | statute making 
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provision as to the time of certifying a levy made 
by the school board does not apply as to the time 
of certifying an additional tax authorized by the 
electors of the school district.°° It has been held 
that a provision requiring the estimate to be pre- 
sented on a specified date is sufficiently complied 
with by filing it within the month prior to that date ;°7 
and that, where the school tax is to be levied annually 
by the county board upon recommendation of the 
school board, notice of the tax required, which is 
served on the county board, after it has completed 
its annual tax levy, but before the meeting has ad- 
journed, is not too late.°® 


Mandatory provision. It has been held that a 
provision requiring the certificate or estimate to be 
made and presented on or before a specified date is 
mandatory,°®® and that if it is made and presented 
after that date, it is not sufficient to support a 
levy.®° 


Directory provisions. On the other hand, it has 
been held that a provision, requiring the action of 
the school board or body in determining upon or 


- voting a tax to be certified, within a specified time, 


to the authorities whose duty it is to assess the tax 
or extend it on the tax books,*! is merely directory, 


Breathitt County Bé. of Edu- 


the board of county commissioners 
should give the estimated income 
from the state school tax, state school 
fund, and other probable sources. 
State v. Board of County Comrs., 17 
Fla. 418. 


42. See statutory provisions. 


43. Dayton v. Dayton Bd. of Edu- 
cation, 181 Ky. 574, 205 SW 678; 
Newport Bd. of Education v. New- 
ponte diay Ky... 28, 849). 191 Swe 8¢Ls 
Newport Bd. of Education v. New- 
port, 171 Ky. 234, 188 SW 360. 


[a] The demand for taxation must 
be made after an approximate ascer- 
tainment of the needs of the board of 
education, and an ascertainment and 
estimated statement of the resources 
of its board, on hand, or to be received 
from other sources, and available to 
-be supplied to the lawful needs of 
the board, and a presentation of a 
report containing a statement of the 
needs and resources of the board. 
Dayton v. Dayton Bd. of Education, 
181 Ky. 574, 205 SW 678. 


{[b] A judgment in favor of the 
board of education which has been 
appealed should not be included in 
the estimate of resources for deter- 
mining the amount required to be lev- 
ied for school maintenance. Newport 
Bd. of Education v. Newport, 171 Ky. 
234, 188 SW 360. 


'44. Newport Bd. of Education vy. 
Newport, 171 Ky. 234, 188 SW 360. 


45. Floyd County Fiscal Ct. v. 
Floyd County Bd. of Education, 175 
Ky. 517, 194 Sw 561; Winchester v. 
Winchester Bd. of Education, LU AKGy. 
692, 188 SW 755; Lexington v. Lex- 
ington Bad. of Education, 65 SW 827, 
23 KyL 1663. 


46. Newport Bd. of Education: v. 
Newport, 171 Ky. 234, 188 SW 360. 

47. Newport Bd. of Education vy. 
Newport, supra. 


48. Newport Bd. of Education 
Newport, 174 Ky. 28, 849, 191 SW 87, 


[a] Reason for rule.—Under a 


board of education of a city to ascer- 
tain the amount needed for school 
purposes and to request a levy there- 
for, and of the general council of the 
city to make such levy, ‘‘the board of 
education is an entirely independent 
institution from the city, and has un- 
der its control a department of gov- 
ernment totally and wholly distinct 
from the municipality. It is in ev- 
ery sense of the term an agency of 
the state, and while the immediate 
effects of its administration may be 
locally confined, it is nevertheless en- 
gaged in an entirely different work 
from that of running a municipality 
or any part thereof. To require it to 
submit the evidence of facts upon 
which it bases its request for the tax 
levy would at least in a sense clothe 
the city with revisory powers over 
it as to the amount of taxes that 
should be levied for school purposes, 
for there could be no other reason for 
requiring the board of education to 
furnish to the city the facts except 
to enable the latter to govern its ac- 
tions thereby.’”’ Newport Bd. of Ed- 
ucation v. Newport, 174 Ky. 28, 41, 
191 SW 871. 


. 49. Assessment rolls and tax lists 
generally see infra §§ 816, 817. 


List or assessment as basis for levy 
of taxes in general see Taxation [37 
Cye 973]. 


50. Breathitt County Fiscal Ct. v. 
Breathitt County Bd. of Education, 
191 Ky. 4387, 230 SW 914; Breathitt 
County Bd. of Education v. Breathitt 
County Fiscal Ct., 188 Ky. 674, 223 
SW 830. 

fa] Thus a_ statutory provision 
which requires the tax commissionér 
before levy is made to show on as- 
sessments the property subject to 
taxation, and the county court clerk 
to certify the assessed value of prop- 
erty for preparation of the school 
budget by the county board of educa- 
tion, as required by the statute, is 
merely directory. Breathitt County 
Bd. of Education v. Breathitt County 
Fiscal Ct., 188 Ky. 674, 223 SW 830. 


cation v. Breathitt County Fiscal Ct., 
188 Ky. 674, 223 SW 830. 


52. See supra § 796. 


53. Breathitt County Bd. of Edu- 
cation v. Breathitt County Fiscal Ct., 
188 Ky. 674, 223 SW 830. 


54. Breathitt County Fiscal Ct. v. 
Breathitt County Bd. of Education, 
191 Ky. 437, 230 SW 9144; Breathitt 
County Bd. of Education v. Breathitt 
County Fiscal Ct., 188 Ky. 674, 223 
SW 830. 


heii As to time of levy see infra § 


56. State v. Kramer, 49 N. D. 108, 
190 NW 271. 


57. Bancroft v. Randall, 
306, 87 P 805. 


58. Smith v. Washington County 
ei of Education, 153 Ga. 758, 113 SE 


59. Pineville v. Moore, 190 Ky. 357, 
227 SW 477; Howard v. Jensen, 117 
Nebr. 102, 219 NW 811; Mitchell v. 
McCormick, 9 Kulp wcPai22e6: 


[a] Thus under statutes making 
it the duty of the board of education, 
within thirty days prior to the time 
for the levy to be made approximate- 
ly to ascertain the amount necessary 
for maintaining schools, and requir- 
ing entering the same on the minute 
book of the board, the making and 
entering of the estimate before the 
levy is mandatory. Pineville v. 
Moore, 190 Ky. 357, 227 SW 477. 


60. Pineville v. Moore, 190 Ky. 357, 
227 SW 477; Mitchell v. McCormick, 
9 Kulp (Pa.) 286. And see cases su- 
pra note 59. 


[a] Thus, where estimates for the 
purchase of schodlhouses and the 
opening of schools. have not been 
made at the beginning of the year, be- 
fore the levy of the school tax, as re- 
quired by statute, a levy based on es- 
timates subsequently made is void. 
peteen el v. McCormick, 9 Kulp (Pa.) 

86. 


61. See statutory provisions. 


4 Cal. A. 


— 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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as to time,°? and if the action of the levying author- 
ities is taken within the time prescribed therefor,®* 
the levy is valid, although the certificate thereof is 
not made and presented until after the time for fil- 
ing such certificate has expired,®* particularly, where 
the statute contains a curative provision to the 
effect that a failure to file the certificate within the 
time required shall not vitiate the tax,®® and, even 
in the absence of such a provision, it has been held 
that such irregularity is cured by a curative provi- 
sion in the general revenue statute.®® Such a cura- 
tive provision in a school statute, however, does not 
apply to the time of making the levy, but only where 


there has been action on the part of the school au- : 
*thorities, amounting to a timely and valid levy of 


the tax,°” and is intended to waive the failure of 
the officers to act at the proper time in filing the 
certificate and not to confer authority retroactively 
on a school district, which was not in existence at 
the time the taxes were required to be levied;°* and 
hence where a certificate is made and filed for a 
school district which is not organized until after the 
time prescribed for the making and filing of such a 
certificate, ‘a tax levied thereon is void, as not be- 
ing made and filed in time;®® nor is such a tax vali- 


62. Kan.—Jefferson County Rural | required time. 
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Peo. v. Chicago, etc., 72. 
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dated by a general statutory provision that no tax 
shall be considered illegal on account of irregulari- 
ties or informalities not affecting the substantial 
justice of the tax itself.7° 


Request for wrong year. An estimate and request 
for a levy for a wrong year, such as for a succeeding 
year instead of for the current year, justifies a re- 
fusal of the levy.” 


Date of certificate. The absence of any date on 
a certificate or estimate has been held to be a fatal 
defect;72 but an erroneous date thereon may be 
corrected to conform to the facts.7% 


[§ 801] ee. Execution. In the absence of a pro- 
vision otherwise, where a certificate or estimate of 
a levy of taxes for school purposes is to be made by 
a school board, it should be made and signed at or 
under the authority of a meeting of such board,*+ 
and, where it is so made, the court may, in proceed- 
ings before it relating to the tax, and upon a proper 
showing, permit the certificate, which is signed only 
by a part of the board, under the belief that such 
signing is proper, to be afterward signed by other 
members who were present and willing to sign when 
the certificate was made or authorized;7* but such 


In re South Fredericksburgh 


High-School Dist. No. 93 v. Raub, 103 
TRS oy SW fee! 7 Sina Sat bs KOE 


Minn.—State v. West Duluth Land 
Co., 75 Minn. 456, 78 NW 115. 


N. H.—Smith v. Swain, 71 N. H. 277, 
52 A 857. 


N. D.—State v. Kramer, 49 N. D. 
108, 190 NW 271. 


Oh.—Gates v. Beckwith, 2 Oh. Dec. 
(Reprint) 394, 2 WestLMonth 589. 


And see cases infra notes 63-66. 
63. See infra § 804. 


64. Jefferson County Rural High- 
School Dist. No. 93 v. Raub, 103 Kan. 
757, 176 P 110; State v. West Duluth 
Land Co., 75 Minn. 456, 78 NW 115; 
Gates v. Beckwith, 2 Oh. Dec. (Re- 
print) 394, 2 WestLMonth 589. And 
see cases Supra note 62. 


[a] Thus a statute requiring the 
clerk of the board of rural high 
school ‘districts before the 25th of 
July to certify the levy for taxes 
made by the board on the third Mon- 
day in April or before is directory, 
and failure to act within the pre- 
seribed time will not vitiate the levy. 
Jefferson County Rural High School 
Dist. No. 93 v. Raub, 103 Kan. 757, 
IMG 110. 


65. Peo. v. Wabash R. Co., 326 Ill. 
566, 158 NE 211; Peo. v. Illinois Cent. 
BepConw ol4 Pils 33895) 145 NEO Peo: 
v. Chicago; etc., R. Co., 313 Ill. 361, 
145 NE 75; Peo. v. Chicago, etc., R. 
Co., 306 Ill. 525, 1388 NE 105; Peo. v. 
Illinois Cent. R. Co., 301 Ill. 288, 133 
NE 779; Peo. v. Chicago, etc., R. Co., 
301 Ill. 135, 1833 NE 710. But see Cow- 
gill v. Long, 15 Ill. 202 (holding that 
under a prior statute requiring “the 
district to certify to the county clerk, 
before the first of July, a correct ab- 
stract of the votes, and the amount of 
money voted to be raised,” it was es- 
sential that the tax be so certified by 
the day designated). 


{a] Thus under a statutory provi- 
sion that the failure to file the cer- 
tificate with the township treasurer 
or the failure of the treasurer to file 
it with the county clerk shall not 
render the tax void, a school tax is 
not vitiated by a failure to return the 
certificate to the county clerk in the 


i yCO,, shop Lie Sole La5"NE Wop Ge eO: 
v. Chicago, ete., R. Co., 306 Ill. 525, 
138 NE 105. 


{[b] Walidity of statute—(1) A 
statute validating levies of school 
taxes where the certificate of levy 
was not filed or returned within the 
required time is not unconstitutional, 
as the legislature may validate by re- 
troactive legislation a levy for school 
district taxes which was defective 
because the certificate of the board 
of education was not returned to the 
treasurer or by the treasurer to the 
clerk in the time prescribed by law, 
since the legislature could. have au- 
thorized a levy made at such’ time. 
Peo. v. Illinois Cent. R. Co., 301 M11. 
288,133 NE 779. (2) A provision rela- 
tive to the levy of a tax by nonhigh 
school districts for the payment of 
the tuition of eighth grade graduates, 
that a failure to certify and return 
the certificate of the tax levied to the 
county clerk in the time required 
shall not vitiate the assessment, is a 
provision the legislature had a right 
to make and must be recognized by 
the court. Peo. v. Chicago, etc., R. 
Co: 302 Til. 13:5; 1338 NMV710: 


66. Moore v. Fessenbeck, 
422. 


[aj] Thus a provision in a general 
revenue statute that no error or in- 
formality in the proceedings con- 
nected with the assessment, levying, 
or collecting of the taxes, not af- 
fecting the substantial justice of the 
tax itself, shall vitiate or in any man- 
ner affect the tax, cures a failure to 
certify a school tax by the day named 
in the statute providing therefor. 
Moore v. Fessenbeck, 88 Ill. 422 (Rev. 
St. [1874] § 191). 


67. People v. Wabash R. Co., 296 
Tll. 527, 129 NE 826. And see cases 
supra notes 65, 66. 


63m eo. Va Rich, 3015 TIT. 
NE 671. 


69. Peo. v. Rich, supra; 
New York Cent. R. Co., 301 Ill. 54, 
133 NE 673; Peo. v. Wabash R. Co., 
296 Ill. 527, 129 NE 826; Peo. v. Wa- 
bash R. Co., 296 Ill. 518, 129 NE 823. 


70. Peo. v. Wabash R. Co., supra. 
71. Phillips v. Ross, 31 Man. 62. 


88 Ill. 


80, 133 


Peo. v. 


ey poo Trustees; 37°-U. C. Q. B. (Ont.) 


73. Indiana, etc., R. Co. v. Peo., 
201 Ili. 351, 66 NE 293. 


[a] Changing date.—A certificate 
of levy executed the day after the 
date of the board meeting by the 
president and clerk may be amended 
on the trial of proceedings to enforce 
the taxes by changing the date to 
conform to that of the board meeting. 
Indiana, ete.;.7;R. Cos wo Bbeon.e Obes 
351, 66 NE 293. , 


74 Peo. v. Cleveland, ete., R. Co., 
305 ll. 460, 1837 NE 488; Chicago, 
etc., R. Co. v. Peo., 184 Ill. 240, 56 NE 
367; Peo. v. Chicago, ete., R. Co., 183 
Ill. 311, 55 NE 682; Dayton v. Dayton 
Bd. of Education, 181 Ky. 574, 205 SW 
678; Peterson v. Anderson, 100 Nebr. 
149, 158 NW 1055. 


[a] Estimate held sufficient.— 
Where two ex officio members of a 
school board appoint a third to fill a 
vacancy, and the three afterward, act- 
ing as a board, fill the other two va- 
cancies, an estimate made by the full 
board thus constituted furnishes suf- 
ficient authority for county board to 
levy a tax for a county high school. 
Peterson v. Anderson, 100 Nebr. 149, 
158 NW 1055. 


_ [b] Certificate held insufficient.— 
A certificate which is not made until 
after the meeting of the board at 
which the tax is voted, and which is 
signed by the directors at: different 
times and places. Chicago, ete., R. 
Co. v. Peo., 184 Ill. 240, 56 NE 367. 


75. Indiana; ete.) R; ‘Co. "vs; Peo, 
201 Ill. 351, 66 NH 298; Chicago, etce., 
R. Co. v. Peo., 184 Ill. 240, 56 NE 367; 
Chicago, etc., R. Co. v. Peo., 183 Ill. 
247, 55 NE 680; Spring Valley Coal 
Co. v.. Peo., 157 Ill..543, 41 NE 874. 


[a] Where such a certificate is 
signed by the president and clerk 
only, under the belief that it is suffi- 
cient, the other members acquiescing 
in the certificate, and being ready to 
sign it if necessary, it is proper on 
the trial of proceedings to enforce 
the tax to permit the amendment of 
the certificate by attaching the names 
of the other members. Indiana, etc., 
R. Co. v. Peo., 201 Ill. 351, 66 NE 2938. 
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amendment cannot be made to a certificate, made 
after the meeting of the board, and without its 
authority.’® If, however, the certificate sufficient- 
ly shows that it has emanated from the proper souree, 
and is sufficiently authenticated by the secretary 
of the board or body authorized to issue it, it is not 
necessary that it be signed by all of the members 
of such board or body.*7 The fact that the school 
officers of a district, in signing the certificate of levy, 
denominate themselves “directors” instead of “board 
of education” does not invalidate the levy,’® and 
such defect may be cured by amendment,*® unless 
there is nothing to show that the certificate is that 
of the board or is authorized by it.8° Where the 
statute authorizing a levy for school purposes re- 
quires the certificate to be signed by the president 
and clerk or secretary of the board of education, 
signing by such officers is sufficient,*! and, unless 
required by statute, it is not necessary that it be 
signed by a majority of the members of the board,®? 
or that the signatures of the president and secre- 
tary be made in the presence of the board,** or that 
the record of the board show that they were author- 
ized or directed to make and sign the certificate.** 


Attestation. The oath of the clerk or other offi- 
cer attached to such a certificate should verify all the 
material facts therein stated.*° A provision requir- 
ing the clerk of the board to furnish an attested copy 
of his record, stating the amount of money voted 
to be raised by the district for school purposes, is 
not mandatory.*® 


[§ 802] ff. Record of Certificate or Estimate.’7 
Where the statute requires the school board to keep a 
record of its proceedings,** such record must show 
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the action of the board in adopting a budget or esti- 
mate in compliance with the statutory requirements,*® 
and there should be some order or equivalent entry 
in the books of the school district evidencing the 
proceedings of the school authorities fixing the rate 
of taxation.®® A certificate, properly filed, is suffi- 
cient, although it is informally copied in the rec- 
ords of the board making it, and is the only record 
of the board levying the tax, where it shows that 
the action was taken by the board at a meeting reg- 
ularly called;®! and where the amount of the tax 
required is determined at a meeting of the board, 
within the required time, the figures “designating the 
amount in dollars and cents may afterward be writ- 
ten into the minutes at the time the certificate is « 
executed by the president and clerk;9? but a sub- 
sequent certificate changing the amounts to be levied 
is invalid, where it is filed by the president and 
secretary of the board, without any record of a meet- 
ing changing the levy.°? Where the statute requires 
the school board’s report or statement of its neces- 
sary expenses to be entered in the record of such 
board and to be publicly read to the voters of the 
district at their annual meeting, if a detailed state- 
ment and estimate is read at such meeting, a fail- 
ure to enter it upon the record does not invalidate 
the tax.°* 


[§ 803] (c) Effect of Certificate or Estimate; Ob- 
jections.°° Except where the board or officers au- 
thorized to levy the tax may exercise their discre- 
tion in regard to the amount or rate to be levied,®® 
a certificate or estimate, made in compliance with 
the statutory requirements®* of the amounts nec- 
essary for certain school purposes, determines the 
amount to be levied for those purposes,?® and con- 


76. Peo. v. Chicago, etc., R. Co.,|52 NE 364. 14 KyL 562. 
ee Big NE hae : Goon 85. State v. Padden, 44 .N. J. L. 151. out SA oe etc., R. Co., 
a us a certificate ma‘de y E478 
the president pro tem the next day 86. State v. West Duluth Land Co., ' 
Aes 2 75 Minn. 456, 78 NW 115. 92. Peo. v. Chicago, ete., R. Co. 
after a meeting of the board at which 310 Ill. 428. 141 NB 837 , 
the levy was voted, but no certificate [a]. Thus a statute providing that 7 u Bee 
of levy was made or authorized, can-| the clerk of the board of education 93. Peo. v. Cleveland, ete., R. Co., 
not be amended by permitting other shall furnish to the county auditor an | 305 Ill. 460, 137 NE 478. 
members of the board to sign it, even | attested copy of his record, stating . 
though they testify that they would| the amount of money voted to be} ,__94 Fuller v. Ayer, 211 Mich. 244, 
have signed it had they apposed He raised by the caseeict coreg noc) pur-| 178 NW 644. 
necessary. Peo. v. icago, etc., R.| poses, or by the board of education, a] Reason for rule.—‘ = 
Co., 183 Ill. 311, 55 NE 682. ip pe manda sory ae pha if ine copy pane of requiring Ear Hee Pe 
77. Bancroft v. Randall, 4 Cal. A.} ° e resolution of the board sent to| estimate to be made, entered in the 
306, 87 P 805. the auditor is not attested, it does not | record and read at the annual meet- 


73. i.Chicago, ete; R. Co, iv. \Peo., 
171 Ill. 544, 49 NE 489; Cairo, etc., R. 
Co. v. Mathews, 152 Ill. 153, 38 NE 
623. 


79. -Chicago,retc,, R. Co. Vv. Peo, 171 
Ill. 544, 49 NE 489: Spring Valley 


Goal Co. v. Peo., 157 Tll, 548, 41 NE 
874. 
80. Peo. v. Chicago, ete., R. Co., 183 


Ti. 3117 55 NHV682; “Chicago, ‘etc., IR. 
Co. v. Peo., 171 Ill. 544, 49 NE. 489; 
Peo. v. Smith, 149 Ill. 549, 36 NE 971. 


81, “Peo. v. Cox, 301 Til. 130, 133 
NE 705; Peo. v. Lemmon, 256 Ill. 631, 
100 NE 200. 

82. Peo. v. Lemmon, supra; Peo. v. 
Henkle, 256 Ill. 585, 100 NE 175. 

SS Feo. Wa COs 001 e080 33 
NE 705. . 

84. Peo. v. Chicago, ete., R. Co., 


310 111.4428,/141 INS 827; Peo: iv. Cox, 
301 Ill. 130, 183 NE 705; Peo. v. Lem- 
mon, 256 Til. 631, 100 NE 200; Peo. v. 
Henke, 256 Ill. 585, 100 NE 175; St. 


Louis, etc., R. Co. v. Peo., 177 Tl. 78, ; fixed. 


State v. West Du- 
75 Minn. 456, 78 NW 


vitiate the tax. 
luth Land Co., 
115. 


87. RKecord of levy in general see 
infra § 808. 


88. See statutory provisions. 


89. Dayton v. Dayton Bd. of Edu- 
cation, 181 Ky. 574, 205 SW 678. 


[a] Record held insufficient to 
show that the board ever made a 
proximate ascertainment of the needs 
or resources, or fixed the amount of 
tax levy for the current school year 
in compliance with St. § 3595. Day- 
ton v. Dayton Bd. of Education, 181 
Ky. 574, 205 SW 678. 


90. Eakins v. Hakins, 20 SW 285, 
14 KyL 562. 


{a] A mere tax book with the 
names of the taxpayers inserted 
therein, and the amount of their prop- 
erty, and the school tax assessed 
against each taxpayer opposite his 
name, sufficiently evidences the rate 
Eakins v. Hakins, 20 SW 285, 


ing, is to advise the voters there pres- 
ent of the condition of the school and 
its finances and to give them the 
benefit of the judgment of the board 
as to the taxes necessary to be voted 
to maintain the school for the suc- 
ceeding year. In the absence of in- 
formation, the voters might well de- 
cline to vote any taxes until the same 
was presented. But when this in- 
formation is furnished them from a 
detailed statement and estimate read 
to them, we think the trial judge 
rightly concluded that the omission to 
enter such writing in the record 
should not be held to avoid the tax.” 
Auditor General v. Ayer, 211 Mich. 
244, 247, 178 NW 644. 


95. On power or duty to levy see 
supra § 750. 


96. See supra §§ 784, 785. 
97. See supra §§ 797-802. 


98. Emporia Bd. of Education y. 
Shepherd, 90 Kan. 628, 135 P 605. 


Duty to levy such amount see su- 
pra § 750. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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stitutes the basis for the levy of the tax requested ;°° 
and if improper charges are included in the amount 
certified, a new and correct certificate may be filed.? 
A certificate of the amount or rate authorized by a 
vote of the electors of the district governs as against 
the minutes and report of the annual meeting which 
state a different amount or rate;? and hence a levy 
not in excess of the amount shown by such certifi- 
eate is legal, although it does not correspond with 
the amount shown by the report of the annual meet- 
ing.® 


As evidence of levy. Where the action of the 
school authorities in determining and declaring the 
amount necessary to be raised by taxation for school 
purpcses constitutes a levy of the tax,* the certifi- 
cate of the tax levy, properly signed and filed by offi- 
cers of the school board, does not itself constitute 
the levy,® but is merely evidence of such action on 
which the proper authorities are authorized to act 
in the assessment and extension of the tax;® and 
even where such a certificate is regarded as a levy,‘ 
it is the only authority which the assessing officer 
has for extending the tax,* and the validity of the 
tax is dependent upon the cor tincata, and not upon 
the records of the board meeting.® 


Bad faith. Although the levying authorities may 
refuse to make a levy which is requested in bad 
faith,t° bad faith on the part of the school board 
in making an estimate and demand of a levy is not 
shown by the fact that upon opposition to the 
amount requested by it for a certain term of school, 
it reduces the amount asked and also the length of 


99. McDonald v. 
A A, 248, P 1049. 


1. Emporia Bd. 


Richards, 79 Cal. 


12. 
of Education v. 
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Ky. 9, 7 SW (2d) 490. 


Warren County Fiscal Ct. v. 
Warren County Bd. of Education, su- 
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the term;!! or by the fact that it included in the 
first budget interest which it omits from a second 
budget; 12 and even though the inclusion of unau- 
thorized interest in the budget indicates bad faith, 
it does justify rejection of the entire budget. 


Estoppel. Failure of the school board to insist on a 
higher levy called for by its first budget, or to take 
action to set aside a lower levy made by the levying 
authorities, does not estop the school board from 
requiring a levy for an intermediate amount called 
for by a revised budget.1# 


Objection. Objection to a certificate of levy should 
specifically state the particulars wherein it is de- 
fective or illegal.1® An objection to a certified 
school tax which refers to it as a “high school tax,” 
when there is in fact no high school, but which is 
considered, and not struck from the files, but mere- 
ly overruled, is sufficient as an objection to the tax 
as a common school tax.!@ Objection to a certificate 
may be waived by stipulation.1? 


[§ 804] (5) Time of Levy. A statutory provi- 
sion that no tax for school purposes shall be levied 
by the school authorities after a specified date is 
mandatory, and a tax levied after such date is void ;18 
and this has also been held true, in some jurisdic- 
tions, of a levy made under a provision that such 
taxes shall be levied on or before a specified date ;1° 
and such a levy is not validated by a curative stat- 
ute which validates: the tax only, when it is made 
in time, but the certificate of le y is not made 
and returned within the time required therefor.?° 


Sa R. Co: v. Peo., 225 Til. 418, 30 NE 
3 


18. Standard Coal Co. v. Angus In- 
ac nendent Dist., 73 Iowa 304, 34 NW 


19. Smith v. Canyon County Cons. 


Shepherd, 90 Kan. 628, 185 P 605. pra. 

Z . 13. Warren County Fiscal Ct. v. 
Reams encoun tare rh Feehan gen-| warren County Bd. of Education, su- 
; pra. 

2. Missouri, etc., R. Co. v. Prince, 14. Warren County Fiscal Ct. v. 


133 Okl. 228, 271 P 253. 


3. Missouri-Kansas-Texas R. Co. 
v. Prince, supra. 


4 See supra § 793. 


5. Peo. v. Chicago, etc., R. Co., 301 
Ll. 135, 133 NE 710. And see cases 
infra note 6. 


6G. Peo. v.-Wabash BR. Co,., 326; Ll. 
566, 158 NE 211; Peo. v. Chicago, etc., 
R. Co., 321 Ill. 499, 152 NE 560; Peo. 
y. Illinois Cent. R. Co., 314 Tl. BOO) 
145 NE 719; Peo. v. Chicago, ete., R. 
©on47313- 11861, 145 NE 157 -Peoviv: 
Chicago, etce., R. Co., 310 Ill. 428, 141 
NE 827; Peo. v. Chicago, etc., R. Co., 
301 Ill. 404, 134 NE 88 [Loverr contrary 
expression Peo. v. Noyes, 295 Ill. 355, 


129 NE 1517; Peo. v. Chicago, ete., R: 
@o!,, 301) T1l.- 135,133) NE T1079 Peo. vy, 
Coxe 0M UL 130, 133 NE 705. But see 


St. Louis, etc., R. Co. vy. Peo. 1a) 
78, 80, 53 NE 364 (where the court, 
prior to the amendment of the school 
Jaw in 1909, said: “This certificate is 
the basis of all school taxes. It con- 
stitutes the levy and the evidence of 
ity. 


7. See supra § 793. 


8. St. Louis, etc., R. Co. v. People, 
‘177 Ill. 78, 52 NE 364. 


9. St, Wolis, .ete., JR. .Co..V.- Reo:, 
supra; Missouri, etc., R. Co. v. Prince, 
133 Okl. 228, 271 P 253. 


10. See supra § 750. 


11. Warren County Fiscal Ct. v. 
Warren County Bd. of Education, 225 


‘buildings in the district. 


Warren County Bd. of Education, 225 
Ky. 9, 7 SW (2d) 490. 


15. Peo. v. Chicago, etc., R. Co., 
306 Ill; 525, 138 NE 105. 
[a] As to time of filing.—(1) An 


objection that the certificate of levy 
of a school district was dated Aug. 
8, 1921, and was filed in the office 
of the county clerk on Aug. 15, 1921, 
which was not on or before the first 
Tuesday in August, as required by 
statute, and for that reason is void, 
should be construed as stating that 
the date of the certificate was not on 
or before the first Tuesday in August, 
and is sufficient to raise the question 
that it was not filed within the time 
required by statute. Peo. v. Chica- 
go, etc., R. Co., 306 Pll. 525, 138 NE 
105. Oe pe of filing generally see 
aca ae 


eo. v. Kankakee, ie 13d OXarer 
277 Sau ey 115 NE 217. 


17. ot) Louis. ete.; 
225 Ill. 418, 80 NE 303. 


[a] Thus an objection that a cer- 
tificate of levy states that the tax is 
to pay the principal and interest on 
bonded indebtedness instead of stat- 
ing it to be for “building purposes” 
is waived by a stipulation by which 
the objectors to the tax agree that 
the levy was made for the purpose of 
paying principal and interest on 
school funds, the proceeds of which 
were entirely used in erecting school 
St. Louis, 


KR. Coy; “Beo:, 


School Dist. No. 34, 39 Idaho, 222, 226 
P WOT0s*Beolt-ve Wabash Ri. - Coy, 326 
Ill. 566, 158 NE 211; Peo. v. Chicago, 
etc., ie Co.,. 326 Ill. 179, 157 Ni) 200; 
Peo v.. ‘Chicazo2ete., (Ri Ce.) S2uerlie 
499, 152 NE 560; Peo. Vv. Chicago, etc., 
IR. Co., $13.41k 249, 145 NE 86; Peo. 
v. Chicago, etc., if, Gov, poke Tl. 218, 
1438 NE 579; Peo. v. Chicago, etc., R. 
Co., 310 Ill. 508, 142 NE 167; Peo. v. 
Chicago, etc., R. Co., 310 Til. 495, 142 
NE 176: Peo. v. Chicago, ete.) RiiCay 
306 Ill. 525, 138 NE 105; Peo. v. Wa- 
bash R. Co., 296 Ill. 527, 129 NE 826; 
Peo. v. Wabash R. Co., 296 Tll. 518, 
129 NE 8238; Standard Coal Co. v. 
Angus Independent Dist., 73 Iowa 
304, 34 NW 870. 


[a] Application of rule.—Where 
the statutes authorize the electors 
of a district to hold an annual meet- 
ing at a certain time of the year for 
the levying of taxes, a meeting held 
and action taken at a different time 
are invalid. Smith v. Canyon County, 
39 Ida. 222, 226 P 1070. 


20. Peo. v. Chicago, ete, R. Co., 
321 Ill,.499, 152 NE 560; Peo. v. Chi- 
cago, etc., R. Co., 313 Ill. 249, 145 NE 
86; Peo. v. Chicago, ete., R. Co., 312 
Ill. 218, 143 NE 579; Peo. v. Chicago, 
ete.; R. Co.,/312 Ill) 58, 148 NE. 460; 
Peo. vV..Chicago, ete, R.Co., 310 Il: 
508, 142 NE 167; Peo. v. Chicago, etc., 
R. Co., 310 Ill. 495, 142 NE 176; Peo. 
v. Cox, 301 Ill. 130, 183 NE 705. 


Certificates and estimates generally 
see supra §§ 796-803. 


Curative statutes generally see in- 
fra § 820. 
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A levy made and certified after the prescribed time, 
not as an amendment, but as a substitute for a for- 
mer valid certificate of levy made within the time 
preseribed, is invalid,?! and such a substitute levy 
is not validated by a statute validating a levy made 
in time, but the certificate of which is filed after 
the time prescribed therefor.?2? In other jurisdic- 
tions, however, a provision that the school tax 
shall be levied on or before a specified date, without 
any negative words, is merely directory as to the 
time within which the tax shall be levied, and a 
levy is valid, although it is not made until after 
such date.?% 


At time of other tax levies. A statutory provision 
authorizing school taxes to be levied in the manner 
prescribed for the levy of other taxes’* apples 
to the time of levying school taxes.?° A statute em- 
powering the county officers to levy school taxes 
at the time of levying county taxes is merely direc- 
tory,?° and a failure of the county board, through 
negligence or mistake, to levy such taxes, in the 
time prescribed, is not fatal thereto, but the levy 
may be made at the time fixed for the succeeding 
tax levy;?7 and where such a statute, enacted after 
the annual tax levy of a county has been made, au- 
thorizes the county officers to levy a county tax for 
special school purposes at the time when the county 
levy is regularly made, it does not require a levy 
for such purpose before the next regular tax levy.?® 
A levy regularly ordered, in pursuance of a vote of 
the district for the school tax year, including a 
period within the previous calendar year, is not in- 
valid as being retroactive.”® 


The date of the certificate of levy does not neces- 
sarily indicate the time of the making of the levy, 
where it need not be signed on the day of the levy.®° 


For sinking fund. Under constitutional or stat- 
utory provisions which authorize a sinking fund 
for the payment of interest on bonds issued and 


21. Peo. v. New York Cent. R. Co., 
301 Ill. 54, 133 NE 678. 


26. 
22. Peo. v. New York Cent. R. Co., 27. 
supra. 
23. Bush v. Rush County Rural 


High School Dist. No. 1, 103 Kan. 874, 
176 P 653; Jefferson County Rural 
High School Dist. No. 93 v. Raub, 103 
Kan. 757, 176 P 110; Howard v. Jen- 


29. 


SCHOOLS AND SCHOOL DISTRICTS 


USING CO. core) 27S Hea wn. 
Perrin v. Benson, 49 Iowa 325. 
Perrin v. Benson, supra. 


28. State v. Washoe County, 38 
Nev. 269, 149 P 191, LRA1915H 691. 


Alexander v. Board of Reve- 
nue, 219 Ala. 110, 121 S 390. 
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also for the payment of such bonds at maturity, and 
require an annual levy of a tax to meet the interest. 
aceruing on the sinking fund indebtedness or bonds 
for the “current year and to add to the sinking fund 
such sum of money annually as is required by law 
to pay the bonds at maturity,?! such annual levies 
may be commenced the first tax year after the is- 
suance of the bonds,?? and the number of such 
levies is equal to the number of fiscal years inter- 
vening between the date of issuance and the date 
of maturity of the bonds, in which a tax may be 
levied and collected.2* Where a deficit appears in 
a sinking fund, due to a failure to levy sufficient tax 
for preceding years, such omitted levies cannot 
be levied in a subsequent year.** 


For school building. It has been held that it is 
not necessary that any time should elapse between 
the condemnation of an old school house and the 
levying of a tax to erect a new one.®® 


[§ 805] (6) Order of Levy.2?° Where the levy 
is to be made by or on the order of the board of 
education or trustees of the school district, the ex- 
istence of such an order is jurisdictional,** and a 
levy without an order thereof properly adopted by 
the board is invalid,?8 and is not rendered valid by 
the fact that the motion for the order is signed by 
a majority of the board and is carried out by the 
appointment of a board of equalization, as if under 
a valid order,®® or by a statutory provision making 
a delinquent tax list prima facie evidence of the 
regularity of the proceedings.*® The levy, however, 
is sufficient where the minutes of the board show 
that the motion to adopt the order of levy was made, 
seconded, and carried;* or where, although the 
levy is not entered in the minutes of the board, an 
order is subsequently made and entered reciting 
the levy and the failure to enter, and ratifying and 
confirming it;*? and where the minutes show that 
a motion had been made and seconded for the adop- 


ent School Dist., 
290 SW 1083 
345]. 


38. Geffert v. Yorktown Independ- 
ent School Dist., supra. 


39. Geffert v. Yorktown Independ- 
ent School Dist., supra. 


40. Geffert v. Yorktown Independ- 
ent School Dist., supra 


(Tex. Commn. A.) 
[rev (Civ. A.) 285 SW 


Say iit Nebr. 102, 219 NW S15: Walls | a Puech G0, Van CAE Oi StCy COS 28 

ker v. Edmonds, 197 Pa. 645, 47 A : ied? 41. Afflerbach v. Yorktown Inde- 

867; Gearhart v. Dixon, 1 Pa. 924. 31. See constitutional and statu-]| pendent School Dist., (Tex. Civ. A.) 1 
3 tory provisions. SW (2d) 410 [rev on other grounds 

{a] “The general rule is, that 5 

when such a provision in regard to 32. Payne v. Gypsy Oil Co., 129 (Commun. A.) A2e8Wo Cid) t80T. 

the time ayes an er ae to Boe per- | Okl, 18, 263 P 138. [a] “Accepted.,—A motion made 

formed is introduced, unless there are d carri b . Grae 

negative words in the statute provid- 33. In re Bliss, 142 Okl. 1, 285 P 73; Bae Solace ae Avueiees Cun 


ing that the action shall not be taken 
afterwards, such a provision is to be 


In re Gypsy Oil Co., 
Pair. 


141 Okl. 291, 285 following order levying taxes be ac- 


; % 5 cepted” is a sufficient levy, even 
taken as directory. preg one v. Ed- 34. In re Gypsy Oil Co., supra; thoneh “accepted” is synonymous 
monds, 197 Pa. 645, 648, 47 A 867. Missouri, etc., R. Co. v. Goad, 117 Okl, | with ‘to take,’’ where the form of the 

24. See statutory provisions. 129, 245 P 617. order referred to recites that the 

: ‘ board had thereby levied the taxes in 

25. Harrington v. Anson County, 35. Fremd v. Hminence Deposit controversy. Yorktown Independent 


189 N. C. 572, 127 SE 577. 


[a] Levy held valid.—School tax- [a] 
es levied on the first Monday in Sep- 


Bank, 42 SW 102, 19 KyL 825. 


Time for appeal.—tIit 
necessary to wait until 


School Dist. v. -Afflerbach, (Tex. 
Commn. A.) 12 SW (2d) 130 [rev (Civ. 


is not] A.) 1 SW (2d) 410). 


interested 


tember for a school district adopted 
under the county-wide plan are valid 
as to time of levy, where the general 
statute allows the levying of taxes 
for general county purposes in the 
months of July, August, and Septem- 
ber. Harrington v. Anson County, 


citizens might take an appeal from 
the condemnation. Fremd v. Emi- 
nence Deposit Bank, 42 SW 102, 19 
KyL 825. 


36. Record of order see infra § 808. 
37. Geffert v. Yorktown Independ- 


Record of levy generally see infra 
§ 808. 


42. Yorktown Independent School 
Dist. v. Afflerbach, (Tex. Commn. A.) 
12 SW (2d) 1380 [rev (Civ. A.) 1 SW 
(2d) 410]. 


For later cases, developments and changes in the law see Annotations, same title and section number.) 
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tion of an order of levy, but fail to show that the 
motion was put to a vote or adopted, parol evi- 
dence is admissible to show that such action was 
taken and ecarried.4? A levy so made is not in- 
validated by the fact that the order of levy makes 
no provision for the time within which the tax 
shall be collected, where the time for collection is 
not required to be fixed until after the tax rolls are 
made up and filed.#* 


[§ 806] (7) Statement of Purpose of Tax.*® It 
must appear from the levy proceedings that the 
tax is being levied for a purpose and use which the 
statute permits;#® and, ordinarily, the levy is in- 
valid unless, as required by constitutional provi- 
sion or statute, it specifies distinetly the purpose for 
which the tax is levied.47 Where taxes for school 
purposes proper and for school building purposes#® 
are distinct and separate, items for one of such 
purposes cannot be included in a levy for the other 
purpose ;*® but if the levy provides for specific sums 
under separate headings, one for building pur- 
poses and the other for educational purposes, it 
need not specify in detail, under each heading, the 
items for which the particular tax is levied.®° 
Where, however, under the statute, no distinction 
is made between money collected for different school 
purposes, a tax for the maintenance of schools, and 


43. Yorktown Independent School 
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be sustained against objection to col- 
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for the erection of buildings, is to be levied in gross, 
according to the amount shown by the estimate, 
which amount is equally subject to anticipatory use 
for purposes named therein.®! 


Mere inaccuracies in expressing the purpose of 
the levy do not necessarily affect its validity;°? and, 
where the authorities which levy the tax have no 
power to levy school taxes for other than school 
district purposes, the character of the tax as a 
school district tax is not affected by a mistake in 
treating it as levied for other purposes,®* or by a 
misdeseription of it in the warrant for its collec- 
tion.°# : Bie 

Subsequent levy. A levy which is void for fail- 
ure to specify the purpose thereof does not pre- 
vent the proper authorities from subsequently mak- 
ing a valid levy.®°® 

[§ 807] (8) Approval of Levy or Estimate. <A 
statutory provision requiring an estimate or levy of 


. school taxes within a city to be submitted to, and 


approved by, the city council or board of estimate 
is mandatory;°* but in considering such a levy the 
members of the city council act, not on behalf of 
the city, but in an advisory capacity as ex officio 
members of the school board.®* Under such a stat- 
ute the council or board of estimate has no disecre- 


NE 22, 76 AmSR 17; Davis v. Brad- 


Dist. v. Afflerbach, supra. 


[a] Reason for rule.—‘The min- 
utes of the board of trustees would 
afford the highest evidence of the ac- 
tion of the board and . such 
minutes cannot be varied or contra- 
dicted by parol evidence, but it does 
not follow that where the board has 
acted and the minutes fail to show 
such action that parol evidence will 
not be heard to show the real action 
taken. The admission of such parol 
evidence is not in anywise to vary or 
contradict the minutes, but it is to 
supply the only existing evidence of 
the actual orders of the board.’’ York- 
town Independent School Dist. v. Af- 
flerbach, (Tex. Commn. A.) 12 SW 
(2d) 130, 132 [rev (Civ. A.) 1 SW (2d) 
410]. 


Admissibility of parol evidence gen- 
erally see Evidence §§ 1530-1722. 


44. Burns v. Kelley, 221 Ky. 385, 
298 SW 987. 


Assessment rolls and tax lists gen- 
erally see infra § 816. 


45. In certificate or estimate see 
supra § 798. 


Purposes for which school tax may 
be levied see supra §§ 778-783. 


46. Shaw v. Lockett, 14 Colo. A. 
413, 60 P 363. 


47. Koelling v. Peo., 196 Ill. 353, 
638 NE 735; Morrell Refrigerator Car 
Co. v. Com., 128 Ky. 447, 108 SW 926, 
82 KyL. 1383, 1389; U.S. Fidelity, etc., 
Co. v. Somerset Public Graded Schools 
Bad. of Education, 118 Ky. 355, 80 SW 
1191, 26 KyL 246. 


[a] Specification held sufficient.— 
Where the preamble and wherefore 
clause of an order levying a tax for 
school purposes specify distinctly the 
purpose for which the tax is levied, 
the order is valid. Burns v. Kelley, 
221 Ky. 385, 298 SW 987. 


[b] Specifications held insufficient. 
—(1) A levy of four hundred dollars 
for “educational purposes,’ without 
specifying for what purpose it is lev- 
ied, is too indefinite and uncertain to 


lection thereof by the county officials. 
Peo. v. Hines, 290 Ill. 519, 125 NE 336. 
(2) Under a constitutional provision 
that every ordinance passed by any 
county, city, or local legislative body, 
levying a tax, shall specify distinct- 
ly the purpose for which the tax is 
levied, an order of a school district 
board of education reading, “On mo- 
tion, the levy for 1899 was fixed at 
$1.00 on every $100.00 worth of prop- 
erty, and $2.00 for each poll,” is void 
in not stating the purpose for which 
the levy was made. U. S. Fidelity, 
ete., Co. v. Somerset Public Graded 
Schools Bd. of Education, 118 Ky. 355, 
80 SW 1191, 26 KyL 246. 

[ec] “School purposes.’—(1) Under 
a statute relating to the levy of taxes 
for “educational purposes,’ a tax 
levied under certification by the di- 
rectors of a school district that the 
levy is required for ‘‘school purposes” 
is valid, the terms ‘educational pur- 
poses” and “school purposes” being 
interchangeable and meaning the 
same thing. Peo. v. Ross, 271 Ill. 67, 
110 NE 819. (2) Under a statute pro- 
viding that the fiscal court may levy 
a school tax, the proceeds to be turned 
over to the board of education, which 
shall expend it for certain designated 
purposes, and that, on petition of vot- 
ers in any school subdistrict, an ad- 
ditional tax may be levied, which tax 
shall be collected and held by the 
sheriff, subject to the order of the 
board of education, for the benefit of 
the subdistrict voting it, a levy of 
additional taxes, “for local school 
purposes” is a sufficient levy, where 
the statute defines what is meant by 
such term. Shanklin v. Boyd, 146 Ky. 
460, 142 SW 1041, 38 LRANS 710. 

{d] Modification of requirement.— 
Where a'requirement that taxes levied 
by school districts shall state the spe- 
cific purposes of the levy is estab- 
lished only by statute, and not by con- 
stitutional provision, it may be modi- 
fied by the legislature. Mathews v. 
Chicago, 342 Ill. 120, 174 NE 35. 

48. Assessments for school build- 
ings and sites see infra § 881. 


49. Knopf v. Peo., 185 Ill. 20, 57 


ford School Dist., 4 Pa. Co. 656. 


[a] Items for educational purpos- 
es which are improperly included in a 
levy for building purposes cannot be 
held valid, even though the tax levied 
for educational purposes does not 
equal the amount authorized by law, 
since the funds for the two purposes 
cannot be commingled, and taxes lev- 
ied for one purpose cannot be applied 
to the other. Knopf v. People, 185 Ill. 
20, 57 NE 22, 76 AmSR 17. 


50. Koelling v. Peo., 196 Ill. 353, 63 
NE 735. 


[a] Levy held sufficient.—A levy 
of a tax for school purposes which 
specifies one amount as required for 
building purposes and another amount 
for educational purposes is sufficient- 
ly definite, and it is unnecessary to 
separate the amounts for buildings 
and for sites, and to specify the items 
embraced under educational purposes. 
Koelling v. Peo., 196 Ill. 353, 68 NE 
isos 

51. Gaddis v. Lincoln School Dist., 
92 Nebr. 701, 139 NW 280. 


52. Wright v. Leavenworth Bd. of 
Education, 106 Kan. 469, 188 P 439. 


[a] ‘Thus possible inaccuracies in 
expressing the purpose of a tax levy 
for the support of schools of a city, 
including school buildings and re- 
pairs, and in levying an eight-mill tax 
for the payment of repairs and main- 
tenance of schools, under a statute 
which authorizes a tax not exceeding 
two mills for construction and re- 
pairs, are not fatal to the validity of 
the levy. Wright v. Leavenworth Bd. 
of Education, 106 Kan. 469, 188 P 439. 


53. State v. Hunter, 119 Wis. 450, 
96 NW 921. 


54. State v. Hunter, supra. 


55. Morrell Refrigerator Car Co. v. 
Com., 128 Ky. 447, 108 SW 926, 32 
KyL 13838, 1389. 


56. Kingfisher Bd. of Education y. 
Kingfisher, 5 Okl. 82, 48 P 103. 


57. Reno County School Dist. No. 
76 v. Ryker, 64 Kan. 612, 68 P 34. 
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tionary power beyond whether the budget or levy 
is within the tax limit and otherwise legal;°* and 
its approval must be not a mere perfunctory ap- 
proval, but an intelligent assent and concurrence.°® 
If it is within the tax limit and otherwise legal, the 
board of estimate is without power to reduce the 
amount thereof,®® notwithstanding the statute au- 
thorizes it to disallow any items of the gross amount 
submitted.°1 But the fact that school district tax- 
es are to be extended and collected by county offi- 
cers as county taxes does not vest such officers with 
any power or duty in regard to approving the ac- 
tion of the district in making the levy.°? A require- 
ment that the amount of a school district tax shall 
be approved by the school committee of the town 
does not require that such approval shall precede 
the voting of the tax by the school district.°? Where 
a resolution levying a tax for a certain purpose 
makes the extension of the tax dependent upon the 
approval of the voters of the district, such resolu- 
tion becomes a complete levy only when such ap- 
proval is given;°* otherwise the subsequent ap- 
proval thereof and provision for extension of the 
tax would amount to an appropriation after levy, and 
be illegal.®* 


[§ 808] (9) Record of Levy.°® Whether a levy- 
ing board has levied a school tax in a certain dis- 
trict in the manner required by the statute must be 
determined from its records,®* and not by the depo- 
sitions of the officers who compose the board.** The 
_ requisite jurisdictional facts must appear on the face 
of the record of the levy where the levying author- 
ities have only a limited and special jurisdiction.®® 
But the mere fact that the records of their proceed- 
ings do not show that every provision of the law 
has been complied with does not invalidate the tax, 
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if the contrary is not’ shown;’° and it has been 
held that, in order to support the legality of the 
levy, parol evidence is admissible to show that ju- 
risdictional facts existed at the time of the levy, 
where they do not appear on the face of the records,‘ 
such as to show that an annual tax, for ordinary 
school purposes, has been levied in order to support 
the legality of a special levy.** The failure of the 
clerk of a school board to record, as required by 
statute, its official action in making a levy does not 
invalidate a levy which has been duly signed: and 
filed, where the officer charged with carrying the 
levy forward is authorized to act on the certificate 
of the levy alone, and not on the record of the 
board.*? 


Names of members acting. A statutory provision 
that the names of those members of a board or court 
voting in the affirmative and of those voting in the 
negative on all propositions to levy a tax shall be 
entered on the record’* is mandatory, and applies 
to the levy of school taxes.7° But, where the rec- 
ord recites that a quorum of the members of the 
board or court was present, naming them, a fur- 
ther recital of a levy of school taxes, in which all 
the members concurred, is a sufficient compliance 
with the statute,“® and if it shows that they voted 
unanimously to levy the school tax, it need not give 
the names of the members voting for the levy.77 


Irregularity. Where there is but one general fund 
in a school district, the fact that the record of the 
board of county supervisors, through a clerical er- 
ror, indicates that the levy for the “general fund” 
is for the “teachers’ fund” is a mere irregularity not 
affecting the validity of the levy.7§ 


Date of record. An order levying school taxes 
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58. Saginaw Union School Dist. v. 
Saginaw, 232 Mich, 639, 206 NW 573; 
Saginaw Bd. of Education v. Saginaw 
Bd. of Hstimates, 230 Mich. 495, 203 
NW 68. 


59. State v. Addis, 59 Kan. 762, 54 
P 1065. 


60. Bay City Union School Dist. v. 
Bay City Bd. of Education, 235 Mich. 
323, 209 NW 91; Saginaw Union 
School Dist. v. Saginaw, 232 Mich. 
639, 206 NW 573; Kingfisher Bd. of 
Education Vv. Kingfisher, 5 Okl. 82, 48 
P03. 


61. Saginaw Union School Dist. v. 
‘Saginaw, 232 Mich. 639, 206 NW 573. 


62. State v. Lakeside Land Co., 71 
Minn. 283, 73 NW 970. 


Power and duty to levy after certifi- 
cate or estimate furnished see supra § 
750. 


63. Seabury v. Howland, 15 R. I. 
446, 8 A 341 [expl Holt’s App., 5 R. I. 
603 to the effect that the court in ex- 
pressing the opinion that the amount 
of the tax “shall be first approved by 
a school committee as a condition of 
the right to raise it’ went further 
than it needed to go, and that it has 
not been followed]. 


64. Peo. v. Chicago, etc., R. Co., 326 
Tll. 179, 157 NE 200. 


65. Peo. v. Chicago, 
supra. 

66. Record of: 
Certificate or estimate see supra § 

802. 


ete. Cos, 


Levy a general see Taxation [87 Cyc 
9757. 


67. Alexander v. Capps, 100 Ark. 
488, 140 SW 722; Peo. v. Chicago, etc., 
R. Co., 810 Ill. 428, 141 NE 827. 


[a] Leaf torn from book as evi- 
dence.—Where a certificate of levy 
for school taxes, not dated, is signed 
by the president and clerk of the 
school board, and the record book kept 
by the clerk of the board shows a page 
thereof torn from the book, it cannot 
be said that levy of taxes thereunder 
is not supported by sufficient evidence, 
where the lost page is produced in 
court by the clerk, who identifies it 
under oath, and testifies that it was 
torn from the book for the use of an 


attorney. Reo; Wy Chicago, :6tcC.,, be. 
Co., 310 Ill. 428, 141 NE 827. 
68. Alexander v. Capps, 100 Ark. 


488, 140 SW 722. 


69. Boutwell v. Jasper County, 128 
Miss. 337, 91 S 12; Evans v. Wright, 
126 Miss. 708, 89 S 226. 


[a] Thus compliance with the 
statute requiring a petition of a ma- 
jority of the qualified electors of a 
consolidated district for levy of 
maintenance tax and approval there- 
of by the board of education must 
affirmatively appear on the minutes 
of the board of education and the 
board of supervisors. Boutwell v. 
ie County, 128 Miss. 337, 91 S$ 


70. Burgess v. Pue, 2 Gill (Md.)’ 


11, 254; Auditor General v. Tawas 


Beach Assoc., 229 Mich. 534, 201 NW 


450. 


71. Walker v. Edmonds, 
645, 47 A 867. 


Parol evidence as to: 


School district records in general see 
Evidence §§ 1426, 1726. 

Tax records in general see Hvidence 
§ 1428. 


Parol evidence of date of record see 
infra text and note 79. 


72. Walker v. Edmonds, 197 Pa. 
645,.47 A 867; Parker Tp. School Dist. 


197 Pa, 


Vv. Bruin Borough School Dist., 13 Pa. 
Dist. 769. 
73. Lawrence vy. Traner, 136 IIl. 


474, 27 NE 197. 
74 See statutory provisions. 


75. Blakemore y. Brown, 142 Ark. 
293, 219 SW 8f1. 


76. Blakemore v. Brown, supra. 


[a] Word “concurred” “necessari- 
ly implies consent, evidence in some 
overt way, and not a mere silent ac- 
quiescence or submission. . . The 
use of the word ‘vote’ would not. carry 
with it any stronger implication of 
some affirmative act of the justices in 
manifesting the favorable expres- 
sion.’ Blakemore vy. Brown, 142 Ark. 
293,297, 219 SW 311. 


77. Alexander v. Capps, 100 Ark. 
488, 140 SW 722. 


78. McEvoy v. Christensen, 178 
Iowa 1180, 159 NW 179. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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need not be entered of record as of the date of its 
passage, but may be proved orally and entered of 
record at a later date if there is proof that the or- 
der entered is in substance the order passed.*® 


Amendment. Such record may be amended where 
there is any record or quasi-record evidence author- 
izing it,°° but which is ineffective because of some 
informality or default of the clerk of the taxing 
body not affecting the substantial justice of the 
tax;°' but it cannot be so amended as to juris- 
dictional matter not referred to in the record and 
which has been omitted from the record by inad- 
vertence or mistake.*? The clerk of a school board 
may be permitted to amend the record of the levy 
on his testimony that a meeting was held within the 
prescribed time, at which meeting certain amounts 
were determined on for school purposes as shown 
by a record which he kept and which is introduced 
in evidence;*? but it cannot be so amended on un- 
certain testimony ;** nor can it be amended to show 
that certain action was taken in time, where in fact 
it was not taken.®° 
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tax for school purposes must be based on a valid as- 
sessment,*® and in order to be valid the assessment 
must be made by officers who are duly authorized to 
act as assessors for the purpose of raising the tax,®® 
that is, by assessors who have been duly elected by 
the qualified electors of the school district, where 
such election is required by statute,?° or who have 
been duly appointed by competent authority, if 
their offices are appointive.® Moneys voted to be 
raised by a school district may be assessed by as- 
sessors chosen after such vote.°? A statutory pro- 
vision that a school district shall have its taxes as- 
sessed by the city assessor, or, on a certain contingen- 
cy, by the county assessor, does not create the office 
of assessor for the district,®* nor does it authorize 
the school district officers’ to create such office, 
where it does not authorize the district to assess 
taxes by its own assessor.°* But, where the stat- 
ute authorizes a school district to assess taxes by 
its own assessor, the validity of such an assessment 
is not affected by the fact that in’ previous years 
such assessments had been made by the county tax 


assessor.?® 


[§ 809] b. Assessment and Extension of Tax’*— 


(1) Appointment, Election, and Qualification of As- 
As in the ease of taxation generally,’? a 


Sessors. 


79. Richardson vy. Liberty Inde- 
pendent School Dist., (Tex. Civ. A.) 22 
SW (2d) 475. 


80. Jackson v. Choctaw County Bd. 
of Revenue, 215 Ala. 418, 110 S 799; 
Peo. v. Chicago, etc., R. Co., 326 Ill. 
179, 157 NE 200. 


81. Peo. v. Chicago, etc., R. Co., su- 
pra. 


82. Jackson v. Choctaw County Bd. 
of Revenue, 215 Ala. 418, 110 S 799; 
Com. v. Griffy, 208 Ky. 469, 271 SW 
560. 


[a] Proceedings nunc pro tunc to 
remedy records of the board of reve- 
nue to show that the county was levy- 
ing and collecting special county taxes 
for school purposes, to sustain the 
validity of the school tax, but which 
fail to disclose any reference to any 
matter of record authorizing the 
amendment, but show that they rest 
merely on an inadvertent omission 
of matter of record on the part of 
the clerk, constitute an attempt to 
render ‘“‘a new and different judgment” 
and are unauthorized. Jackson v. 
Choctaw County Bd. of Revenue, 215 
Ala. 418, 110 S799. 


[b] Omission of order of levy.— 
Where the school board by mistake 
enters no order levying taxes for 
school purposes for certain years, and 
the sheriff and board proceed on the 
assumption that the order has been 
entered, the board cannot thereafter 
enter the order nunc pro tune. Com. 
v. Griffy, 208 Ky. 469, 271 SW 560. 


83.° Peo. v. Chicago, etce., R. Co., 326 
Ill. 179, 157 NE 200. 


84. Peo. v. Chicago, etc., R. Co., 
supra. 


[a] Testimony of clerk of the 
school board that he and another di- 
rector of the board, on a certain date, 
within the prescribed time, agreed on 
the amount to be raised, subject to 
the approval of a third member, who 
was president of the board, is too un- 
certain to authorize him to supply the 
record showing a tax levy within the 
statutory time. Peo. v. Chicago, etc., 
R.-Co., 326.111, 179, 157 NE 200. 


85. Peo. v. Chicago, etc., R. Co., 


supra; Peo. v. New York, etc., R. Co., 
324 Ill. 510, 155 NE 358. 


[a] Thus, where a school tax is 
not levied on or before the first Tues- 
day in August, as required by law, 
the record cannot be amended to show 
that the amount was, in fact, ascer- 
tained and agreed on at a specific 
meeting in June, in accordance with 
the testimony of the president and 
secretary of the board, where such 
testimony shows that no formal action 
was taken or motion made or resolu- 
tion offered until at a meeting held 
after the first Tuesday in August. 
Peo. v. New York, etc., R. Co., 324 Ill. 
510, 155 NE 358. 


86. Assessment of tax: 


In general see Counties § 351; Mu- 
nicipal Corporations §§ 4393-4412; 
Taxation [37 Cyc 978 et seq]. 


Defined see Assessment §§ 2, 3; Tax- 
ation [37 Cyc 987]. 


Effect of change of boundaries or 
creation of new district see infra §§ 
851-861. 


87. See Taxation [37 Cyc 987]. 


88. Peo. v. Stockton, etc., R. Co., 
49 Cal. 414. 


89. Laclede County School Dist. 
No. 1 v. Wickersham, 34 Mo. A. 337; 
Benson v. Bloomfield Tp., 58 N. J. L. 
491, 33 A 855; Johnson vy. Sanderson, 
34 Vt. 94. : 


[a] Borough part of school dis- 
trict.—School taxes of a borough 
which is not a separate school district, 
but constitutes part of another school 
district, cannot be assessed by the 
borough assessor. Benson v. Bloom- 
field Tp., 58 N. J. L. 491, 33 A 855. 


[b] Committee to remove school- 
house.—A committee appointed by a 
school district to remove the school- 
house of the district has no authority 
to assess the tax to defray’ the ex- 
penses of such removal, notwithstand- 
ing money for the purpose has been 
voted by the district;, nor can the dis- 
trict confer any such authority on 
such committee, where the prudential 
committee of the district alone is au- 
thorized by law to assess and certify 
a school tax to pay such expenses. 


De facto assessor. 
taxes may be made by a de facto assessor,®® such as 


A valid assessment of such 


Johnson v. Sanderson, 34 Vt. 94. 


[ec] County clerk as not authorized 
to assess school taxes. Laclede Coun- 
ty School Dist. No. 1 v. Wickersham, 
34 Mo. A. 387. 


90. Peo. v. Stockton, ete., R. Co., 49 
Cal. 414; Peo. v. White, 47 Cal. 616. 


Feeni Peckham v. Bicknell, 11 R. I. 


[a] Notice of proceeding to ap- 
point.—Under a statutory provision 
that, where a contract is legally en- 
tered into, without the voting and as- 
sessment of a tax therefor, and the 
district neglects or refuses to collect 
a tax, the school commissioner, “aft- 
er notice to and hearing of the par- 
ties, may appoint assessors to assess 
a tax,’ etce., the school district is a 
necessary party to the proceedings 
for such an appointment and must 
have notice thereof. Peckham  y. 
Bicknell, 11 R. I. 596. 


92. Pond v. Negus, 3 Mass. 230, 3 
AmD 131. 


93. First Baptist Church v. Fort 
Worth, (Tex. Commn. A.) 26 SW (24d) 
196 [aff (Civ. A.) 17 SW (2d) 1380]. 


94. First Baptist Church v. Fort 
Worth, supra. 


95. Blewett v. Richardson Inde- 
pendent School Dist., (Tex. Civ. <A.) 
Seah 255 [aff (Commn. A.) 240 SW 
529]. 4 


96. U.S. Fidelity, etc., Co. v. Som- 
erset Bd. of Education, 86 SW 1120, 
27 KyL 863; Shriber v. Culberson, 
(Tex. Civ. A.) 31 SW (2d) 659; Blew- 
ett v. Richardson Independent School 
Dist., (Tex. Civ. A.) 230 SW 255 [aff 
(Commn. A.) 240 SW 529]. And see 
cases infra notes 97-6. 


[a] Assessor who has been regu- 
larly appointed and recognized as such 
by the school board is a de facto of- 
ficer. U.S. Fidelity, ete., Co. v. Som- 
erset Bd. of Education, 86 SW 1120, 
27 KyL 863. 


Acts of de facto assessors in gen- 
eral see Taxation [37 Cyc 984]. 


De facto officers generally see Offi- 
cers §§ 14, 366-379. 
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by one who has accepted and entered on the duties 
of his appointment or election as assessor, but without 
conforming to some econdition,®? as where he has not 
properly qualified by taking the prescribed oath or 
giving a bond,®® particularly where the statute does 
not require a bond;°® or where he is not a resident 
of the school district,! or where there has been some 
informality and irregularity in his appointment,? 
or where, although he held another office of emolu- 
ment at the time of his appointment, his right to 
such office is abandoned by his acceptance of his 
appointment as assessor.2 Such an assessor, how- 
ever, 1s not,a de facto officer and cannot make a 
valid assessment, where he fails to qualify because 
of a mental reservation to discharge his functions 
as assessor only if he can do so without giving up 
another office held by him,* or because of a pur- 
pose of evading a constitutional prohibition against 
holding two offices of emolument;® and an assess- 
ment has also been held to be invalid where the 
person appointed or elected as assessor is ineligible 
for that office.® ; 


[§ 810] (2) Powers and Duties of Assessors in 
General.’ If a school tax has been properly levied, 
filed, and ordered, it is the duty of the assessing of- 
ficer to make the assessment in accordance there- 
with,’ notwithstanding it may seem to him that the 
levy is unnecessary ;° nor can his failure to make the 
assessment be excused by any custom in his office ;1° 


97. Martin v. Grandview Independ-,| School Dist., 
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and where the legality of the tax is not affected by 
a failure to certify the vote thereof within the 
statutory period,!! such failure does not excuse the 
assessing officer from making the assessment.1? If 
the assessor improperly refuses or neglects to make 
the assessment as ordered, an action will lie to com- 
pel him to do so,1* as by mandamus.'* In making 
the assessment the assessor may act on the pre- 
sumption that the tax was regularly and properly 
levied and ordered,!® and need not go behind the 
records to see that a school district meeting at which 
the tax was voted was legally called.1® 


Revocation and new assessment. An illegal as- 
sessment may be revoked by the assessors making 
it,!7 and a new assessment made without a sec- 
ond certificate or estimate from the district officers ;+* 
or if they neglect, or have no time, to make another 
assessment before their term of office expires, a sec- 
ond certificate or estimate may be made to their 
successors, who may make the new assessment.?® 


[§ 811] (3) Time of Assessment.?°. While as a 
general rule an assessment of school taxes should be 
made at or within the time prescribed by statute 
therefor,?! it is generally held that, unless negative 
words are used in the statute, making the assessment 
illegal if such provision is disregarded, the time 
prescribed is merely directory, and that a tax will 
be valid, although not assessed until after such 
time,?? except that, after such time, the assessor 


132) Ind. 206, *31- "Ni 77995" Cole ey: 


ent School Dist., (Tex. Civ. A.) 266 SW 
607. And see cases infra notes 98-1. 


98. Blewett v. Richardson Inde- 
pendent School Dist., (Tex. Commn. 
A.) 240 SW 529 [aff (Civ. A.) 230 SW 
255]; Martin v. Grandview Independ- 
ent School Dist., ,(Tex. Civ. A.) 266 
SW 607; Welder v. Sinton Independ- 
ent School Dist., (Tex. Civ. A.) 218 
SW 106 [rev on other grounds sub 
nom. Odem vy. Sinton Independent 
School Dist., (Commn. A.) 234 SW 
1090]. 


fa] Thus where an independent 
school district, which contains the 
requisite number of scholastics to en- 
title it to separate administration of 
its affairs, including the power and 
manner of taxation, has regularly 
elected a district assessor and collec- 
tor of taxes as authorized by statute, 
the assessor, who has assumed the 
powers of the office and begun the 
discharge of its duties, is a de facto 
officer, although he has not taken the 
oath or given the bond required by ar- 
ticle, and the assessments made by 
him are not void. Blewett v. Rich- 
ardson Independent School  Dist., 
(Tex. ‘Commn. A.) 240 SW .529 [aft 
(Civ. A.) 230 SW 255]. 


99. U.S. Fidelity, etc., Co. v. Som- 
erset Bd. of Education, 86 SW 1120, 
27 KyL 863. 


[a] Part of district outside city.— 
Where part of a school district lies 
outside a city, the failure to take a 
“bond from the assessor does not ren- 
der the assessment void as to prop- 
erty lying outside the city, where the 
statute does not require a bond from 
him, he being a de facto officer. U.S. 
Fidelity, etc., Co. v. Somerset Bd. of 
Education, 86 SW 1120, 27 KyL 863. 


1. Shriber v. Culberson, (Tex. Civ. 
A.) 31 SW (2d) 659. 


2. Welder v. Sinton Independent 


106 [rev on other grounds sub nom. 
Odem v. Sinton, (Commn. A.) 234 
SW 1090]. 


3. Shriber v. Culberson, (Tex. Civ. 
AL) ok! tS. G20) 16 b9%., Martine avs 
Grandview Independent School Dist., 
(Tex, Civ. A.) 266 SW 607. 


4 Anderson y. Sinton Independ- 
ent School Dist., (Tex. Commn. A.) 
234 SW 1093; Fleming v. Sinton In- 
dependent School Dist., (Tex. Commn. 
A.) 234 SW 1093; Welder v. Sinton 
Independent School Dist., GRexe 
Commn. A.) 234 SW 1093; Odem v. 
Sinton Independent School  Dist., 
(Tex. Commn, A.) 234 SW 1090 [rev 
sub nom. Welder v. Sinton Independ- 
ent School Dist., (Civ. A.) 218 SW 
106]. 


5. Anderson v. Sinton Independ- 
ent School Dist., (Tex. Commn. A.) 
234 SW 1093; Fleming v. Sinton In- 
dependent School Dist (Tex. 
Commn, A.) 234 SW 1093; Welder 
v. Sinton Independent School Dist., 
(Tex. Commn. <A.) 234 SW _ 1093; 
Odem v. Sinton Independent School 
Dist., (Tex. Commn. A.) 234 SW 1090 
[rev sub nom. Welder v. Sinton In- 
dependent School Dist., (Civ. A.) 218 
SW 106]. 


6. Woodcock v. 
632. 


{a] Thus, if one is elected as the 
prudential committee, who, by rea- 
son of his being a foreigner, is in- 
eligible for that office, his assess- 
ment of a tax voted by the district 
is invalid. Woodcock v. Bolster, 35 
Vt. 632. 


Ineligible assessor as being de 
facto officer see Taxation [387 Cyc 
979). 

7. Of assessors in general see 
Taxation [37 Cyc 981 et seq]. 


8. Wood v. Tipton School Corp., 


Bolster, 35 Vt. 


State, 131 Ind. 591, 31 NE 458;, Smith 
vy. Swain, 71, N.. H. 277,52 A S50 


[a] Reduction of rate.—Wood v. 
Tipton School Corp., 132 Ind. 206, 31 
NE 799. 


9. Cole v. State, 131 Ind. 591, 31 
NE 458. 


[a] Thus the fact that it appears 
to the county auditor that the levy 
by the county commissioners is suf- 
ficient for special school purposes, 
and that the levy by the township 
trustee is unnecessary, furnishes no 
ground for his refusal to make an 
assessment thereon. Cole y. State, 
131 Ind. 591, 31 NE 458. 


10. Cole v. State, supra. 

11. See supra § 800. 

12. Smith v. Swain, 71 N. H. 277, 
52), A 857. 

13. Wood v. Tipton School Corp., 


132 Ind. 206, 31 NE 799 


14. See Mandamus § 427. 

15. Saxton v. Nimms, 14 Mass. 
315. 

16. Saxton v. Nimms, supra, 

17. Pond v. Negus, 3 Mass. 230, 


3 AmD 131. 


18. Pond v. Negus, supra. 
19. Pond v. Negus, supra. 
20. Of taxes in general see Mu- 


nicipal Corporations § 4394; Taxa- 


tion [37 Cyc 989]. 


21. Wilcox v. Hagle Tp., 81 Mich. 
2U1,, 45, INIW O Sie. : 

22. Mass.—Williams v. Lunen- 
burg School Dist: No. 1, 21 Pick. 
(Mass.) 75, 32 AmD 243; Pond v. 
Negus, 3 Mass. 230, 3 AmD 131.. 
sane H.—Johnson y. Dole, 3 N. H. 

N. Y.—Thomas v. Clapp, 20 Barb. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ean include in his assessment only such persons or 
property as were subject to assessment within the 
preseribed period.2* The time named in the vote 
of a district, for the payment of the money raised, 
does not prevent the assessors from making the 
assessment after the expiration of such time.** <A 
provision requiring the vote of the district to be cer- 
tified to the assessing officers within a certain time 
is merely directory as to time,?° and, where the tax 
has been voted, it is the duty of the assessing offi- 
cers seasonably to assess the tax after such vote has 
been certified to them, although the vote has not 
been certified until after the time specified.2® So, 
also, a provision that, if the assessment is not made 
at the proper time, the tax shall be assessed in a 
succeeding year applies where the assessment fails 
in the proper year because of the failure of the 
school board to certify the tax in time to be spread 
on the assessment roll.?* A provision requiring the 
assessment to be made as soon as may be in each 
year does not authorize an assessment to be made 
before the beginning of the year in respect of which 
it is made.?§ 


When money required. A rule that the tax shall 
not be assessed until the money voted for by the dis- 
trict is required does not mean that it shall not be 
assessed until the very day that it is required, but 
the assessing officers have a right to anticipate the 
wants of the district, and may legally assess it at 
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a reasonable time before it is actually required.?° 


Retrospective assessment. Property which has 
been illegally allowed to escape taxation for school 
purposes may be retrospectively assessed to the ex- 
tent that the assessment is not barred by the stat- 
ute of limitations;?® and where the assessor on 
proper and timely demand has refused such a ret- 
rospective assessment, the time during which he 
has refused to act, or has been necessarily delayed 
from acting, is not to be estimated in the applica- 
tion of the statute of lmitations.*? 


[§ 812] (4) Mode of Assessment?*—(a) In Gen- 
eral. Where no other or, different method is provid- 
ed for making assessments of taxes in school dis- 
tricts, the provisions of the general laws governing 
the mode of making assessments*? must be comphed 
with.?4 Where, however, the mode of making as- 
sessments of school taxes and the procedure connect- 
ed therewith is regulated by special constitutional or 
statutory provisions,®® in making such an assessment 
there must be at least a substantial compliance 
with such provisions,®® such as with a provision re- 
quiring notice of the assessment proceedings to be 
given.*? Mere irregularities or informalities, how- 
ever, In an assessment, unless they result from 
fraud,*® may be corrected from the district records,?° 
and will not vitiate a tax founded on the assess- 
ment,*® as in case of a failure to comply with a 
provision which is merely directory,*! or of an omis- 


165 [aff 20 Barb. 168 note]; Gale 


v. Mead, 2 Den. 160. 


Oh.—Gates v. Beckwith, 2 Oh. Dec. 
(Reprint) 394, 2 WestLMonth 589. 


Vt.—Waters v. Daines, 4 Vt. 601. 
23. Waters v. Daines, 4 Vt. 601. 


24. Pond v. Negus, 3 Mass. 230, 
32 Am D W312 


25. See supra § 800. 

26. Smith v. Swain, 71 N. H. 277, 
52 A 857. 

27. Wilcox v. Hagle:Tp., 81 Mich. 


271, 45 NW 987. 


28. Braatz v. White Whale Lake 
School Dist., 1 Alta. L. 14. 


[a]: Reason for rule.—‘“One ob- 
jection to such a course is that the 
persons liable to assessment are 
those and those only who are own- 
ers or occupants of land at the time 
of the making of the assessment, and 
if it were made before the beginning 
of the year the result may be and 
would be in this case, that a per- 
son would be liable to assessment in 
respect of land of which he was nei- 
ther the owner nor occupant during 
any portion of the year for which 
the assessment was made.” Braatz 
v. White Whale Lake School Dist., 
Altay Lite 15. 

[b] Assessment in previous year 
for the current year is void. Braatz 
v. White Whale Lake School Dist., 
1) Atta. Ta. 14: 


29. Brock v. Bruce, 59 Vt. 313, 10 
A 93. 
30. North Vernon iumber Co. v. 


Louisville, 163 Ky. 467, 173 SW 1120. 


Limitations as to enforcement of 
taxes in general see Taxation [87 Cyc 
1247, 1301]. 


31. North Vernon Lumber Co. v. 
Louisville, 163 Ky. 467, 173 SW 1120. 


32. Of taxes in general see Mu- 
[56 C. J.—45] 


nicipal Corporations §§ 4395-4410; 
Taxation [37 Cyc 998 et seq]. 


33. See statutory provisions; and 
Municipal Corporations 4395-— 
4405; Taxation [37 Cyc 998 et seq]. 


34. Richter v. Bacon, 145 Ga. 408, 
89 SE 367; Chadwick v. Crapsey, 
35 N. Y. 196; Stephens v. Multnomah 
County School Dist. No. 21, 6 Or. 
353; Blewett v. Richardson Inde- 
pendent School Dist., (Tex. Commn. 
A.) 240 SW 529 ‘[aff (Civ. A.) 230 
SW 255]. 


[a] Compliance held sufficient.— 
Where a district assessor takes the 
county assessor's list as returned be- 
fore the district assessor’s election, 
corrects the errors therein, and fixes 
his own valuations, after which he 
submits the list to the taxpayers for 
signature, and the equalization board 
mails notice to those refusing to sign 
the lists that their property had been 
returned as unrendered by the as- 
sessor and gives them notice to ap- 
pear before the board at a meeting, 
which is not held at the exact place 
stated in the notice, but is held ad- 
jacent thereto, and there is no show- 
ing that any taxpayer is thereby de- 
prived of an opportunity to appear 
before the board, there is a Substan- 
tial compliance with the statutory 
requirements for an assessment of 
taxes. Blewett v. Richardson Inde- 
pendent School Dist., (Tex. Commn, 
A.) 240 SW 529 [aff (Civ. A.) 230 
SW 255]. 


[b] Assessment by county com- 
missioners, for purposes enumerat- 
ed, including educational purposes, 
held in compliance with statute with 
regard to assessment of taxes. 
Richter v. Bacon, 145 Ga. 408, 89 
SE 367. 


35. See constitutional and statu- 


tory provisions; and case infra this 
note. 
[a]. Special power held conferred. 


—Failure of a statute, creating an 


independent school district, to pre- 
scribe ways and means for assess- 
ment and collection of taxes, does 
not require the general laws as to 
taxation to be consulted, where an- 
other section of the act provides that, 
as to all matters not provided for 
in the act, the board of trustees shall 
have the powers conferred on inde- 
pendent school districts which in- 
cludes the power of making assess- 
ments. Welder v. Sinton Independ- 
ents School “Dist; “@lex./ Give Aa) 248 
SW 106 [rev on other grounds sub 


nom. Odem v. Sinton Independent 
School Dist., (Commn. A.) 234 SW 
1090]. 

36. Smith v. Bohler, 72 Ga. 546; 


Loud v. Darling, 7 Allen (Mass.) 205; 
Taft v. Wood, 14 Pick. (Mass.) 362; 
Perkins v. Langmaid, 34 N. H. 315; 
Bs re De la Haye, 3 U. C. C. P. (Ont.) 


[a] Location of lands.—(1) Fail- 
ure of the assessor, before making the 
assessment, to determine in which 
district the lands of nonresidents of 
the town should be taxed, and to 
certify such determination to the 
clerk of the town, renders an assess- 
ment invalid. Loud v. Darling, 7 Al- 
len (Mass.) 205; Taft v. Wood, 14 
Pick. (Mass.) 362. (2) Property of 
nonresidents as subject to tax see su- 
pra § 790. 


387. Peckham v. Bicknell, 11 R. I. 
596 (holding that assessors appointed 
under Rev. St. [1857] c 64 § 4, by the 
school commissioners to assess a spe- 
cial school tax, and acting under the 
commissioner’S warrant, must give 
proper notice and thereafter make the 
assessment on their own judgment). 


388. State v. Bremond, 38 Tex. 116. 
39. Ovitt v. Chase, 37 Vt. 196. 

40. State v. Bremond, 38 Tex. 116. 
41. Thomson vy. Harris, 88 Hun 


478, 34 NYS 885; Gates v. Beckwith, 
2 Oh. Dec. (Reprint) 394, 2 WestL 
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sion to assess some persons liable to assessment.*? 


Rate or amount.t? The fact that an excessive as- 
sessment is made does not invalidate the whole as- 
sessment, but is merely an irregularity which may 
be corrected,** and is invalid only as to the excess,*® 
unless it igs an unreasonable excess, in which case 
the whole assessment is void.4® In making an as- 
sessment the assessing officers have no right to an- 
ticipate that taxpayers who are solvent will not 
pay their taxes and assess enough more to cover 
that contingency.*7 The fact that the average rate 
at which property is assessed is too low cannot be 
urged by a taxpayer as an objection to the tax.*§ 


Appraisal and remittance. Under a statute provid- 
ing for the abolishing of school districts and vesting 
title to the property of the district in towns, and 
requiring an appraisal of such property and a levy 
on the whole town equal to the amount of appraisal 
and a remittance to the taxpayers of such district 
of their proportional share of the appraised value 
of the school property,*® an assessment without such 
precedent appraisal and remittance is illegal and 
void.5° 


[§ 813] (b) As to Persons and Property.®! 
Where the statute so provides, an assessment for 
school taxes should be made on all the taxable prop- 
erty of the school district,°? and where the mak- 
ing of the assessment is dependent on the prepara- 
tion of a list of taxable persons and property,°? the 
assessment should be made on all property which has 
been properly listed for the purpose of taxation,*4 
within the time prescribed therefor,®> and should 
exclude from the assessment property which is not 


Meisner v. Meisner, 32 N. 
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ute requiring a grand list to be com- 
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located in the district,>* although it is incorrectly 
designated in the list as being there,°’ and should 
also exclude property wholly omitted from the list, 
although known to be in the district.°& If, under 
a provision requiring all the taxable property of 
the district to be levied on, the tax is knowingly 
assessed on only a part of the school district, it 1s 
void,°®® and it has been held that an assessment on 
one lot or portion of land, part of which does not 
lie within the district, is void as to the whole of 
that lot or parcel,®° but that this does not affect the 
validity of the assessment. on other lands within the 
district to the same owner, by separate descrip- 
tions. An entire assessment, however, will not 
be vitiated by an omission through misinformation, 
mistake of fact, or error of judgment to assess 
some property in the district,®°* and this is particu- 
larly true where, under the statute, the assessor 
may add the omitted property at any time on dis- 
covering that it has not been assessed,°* and where 
the assessment has been equalized,®* or where, on 
the failure of the owner of the omitted property to 
render and pay the tax, as it is his duty to do, 
it is the duty of the assessor to attach the omitted 
tax to the assessment for the succeeding year.®® 
Under a statutory provision, requiring the taxes 
to be assessed to the owner or occupant, property 
may be assessed either to the owner of the prop- 
erty or to a tenant in possession thereof.®® 


[§ 814] (c) Listing Persons and Property.*7 
There must be a substantial compliance with the stat- 
utory requirements relative to the preparation of 
lists or invoices of taxable persons and property 


57. 


Month 589; 
S. 320. 

As to time of assessment see supra 
§ 811. 

42. Schofield v. Watkins, 22 Ill. 66. 


43. Amount or rate of tax in gen- 
eral see supra §§ 784, 785. 
44. Norris v. Jones, 7 Mise. 198, 27 


NYS 209 [aff 81 Hun 304, 27 NYS 209, 
80 NYS 1134]; Rowell v. Horton, 57 


Vt. 31; Chandler vy. Bradish, 23 Vt. 
416. 

45. Vittum v. Peo., 188 Ill. 154, 55 
NE 689; State v. Hannibal, ete, tae 


Co., 135 "Mo. 618, 87 SW 532. 


Effect of excessive taxation gener- 
ally see supra §§ 784, 

46. Rowell v. Horton, 57 Vt. 381. 

47. Rowell v. Horton, supra. 


48. State v. Hannibal, etc., R. Co., 
135 Mo. 618, 37 SW 532. 


49. See statutory provisions. 

50. Tefft v. Lewis, 27 R. I. 9, 60 A 
243. 

51. Persons and property subject 


to taxation in general see supra §§ 
787-7192. 


52. Blackstone v. Taft, 4 Gray 
Qhass) 250; In re De la Haye, 3 U. 
Or WEA (Ont.) 23. 


[a] .Rate held properly assessed 
on whole ratable property in school 
section. In re De la Haye, 3 U. C. C. 
P. (Ont.) 23. 


53. See infra § 814. 
54. Moss v. Hinds, 29 Vt. 188. 
[a] In grand list.—Under a stat- 


pleted and returned in assessing a 
school district tax, it is the duty of 
the committee to assess on all lands 
mentioned in the grand list in the dis- 
trict in which they actually lie, 
whether or not such district is right- 
fully mentioned in the grand list. 
Moss v. Hinds, 29 Vt. 188. 


Listing of persons and property 
generally see infra § 814. 


55. Capron v. Raistrick, 44 Vt. 515. 


[a] As dependent on time of list. 
—(1) Under a statute, providing that 
the grand list to be completed May 
15 shall be the list on which all school 
district taxes’ voted on March 1, or 
any time within one year thereafter, 
shall be assessed, a tax voted on 
March 29 cannot be levied on the 
ground list of the preceding year, al- 
though expressly made so, but must 
be on the list completed in the May 
following the vote. Capron v. Rais- 
trick, 44 Vt. 515. (2) Under a stat- 
ute requiring the assessment to be 
made on the polls and ratable estates 
of inhabitants living within the dis- 
trict within thirty days after the vote 
raising the tax, although directory as 
to time (see supra § 811), the assess- 
ment cannot be made on a list which 
cannot be completed until after that 
Dero ee time. Waters v. Daines, 4 
Vt. 601. 


56. State v. Burford, 82 Mo. A. 343; 
Moss v. Hinds, 29 Vt. 188. 


Effect of change of boundaries or 
creation of new district see infra §§ 
851-861. 


Place of taxation in general see su- 
pra §§ 789-791. 


Moss v. Hinds, 29 Vt. 188. 
58. Moss v. Hinds, supra. 


59, Auditor-Gen. v. McArthur, 87 
Mich. 457, 49 NW 592. 


[a] Exemption of four surveyed 
townships in a school district from a 
general school tax levied on the re- 
maining territory is fatal to the va- 
lidity of the tax levy, the law under 
which the district was organized re- 
quiring that all taxes should be 
spread on all of the taxable property 
of the district. Auditor-Gen. v. Mc- 
Arthur, 87 Mich. 457, 49 NW 592. 


60. Blackstone v, Taft, 4 Gray 
(Mass.) 250. 


61. Blackstone v. Taft, supra. 


62. Vittum v. Peo., 188 Tll. 154, 55 
NE 689; Merritt v. Farris, 22 Ill. 
303; Schofield v. Watkins, 22 Ill. 66; 
George v. Mendon Second School 
Dist., 6 Mete. (Mass.) 497; McPhail 
v. Van Zandt County, (Tex. Civ. A.) 
caeoe 260; Meisner v. Meisner, 32 N. 


68. Guyler v. Wallis Independent 
School Dist., (Tex. Civ. A.) 12 SW 
(2a) 1094, 


64. Guyler v. Wallis Independent 
School Dist., supra. 


Equalization in general see infra 


§ 818 


65. McPhail v. Van Zandt County 
ae Collector, (Tex. Civ. A.) 280 SW 
60. 


66. Blackstone v. 
(Mass.) 250. 


67. Assessment rolls and tax lists’ 
see infra §§ 816, 817. 


Taft, 4 Gray 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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of the district.¢8 Where the levy is on all the prop- 
erty subject to taxation, a complete list of all the 
persons and property taxable should be furnished 
to the taxing officer;®® but an omission of any 
person may be corrected,’® and does not affect the 
validity of the tax as against those who are cor- 
rectly listed;’! and the official, whose duty it is 
to furnish the list, may. be compelled to supply the 
deficiency.72 If the tax listers make a wrongful 
designation of persons or property taxable, ‘and 
refuse or neglect to correct it when properly re- 
quested, they are liable to the school district for 
damages resulting from its being thereby deprived 
of the benefit of a list on such property.7? Where 
a taxpayer, in making out a written list of his prop- 
erty to be delivered to the assessor, as he is re- 
quired to do by statute,*4 either through negligence 
or fraud, wrongfully lists his property so that a 
wrongful assessment is made thereon, he cannot com- 
plain thereof;*° but the record of a taxpayer’s in- 
voice of his property is prima facie evidence of a 
proper invoice, until the contrary is shown.7® 


Listing in wrong district. An error in listing 
property in the wrong school district is not con- 
clusive on the owner or the district for purposes 
of taxation, if the town records furnish the neces- 
sary means of correcting it;77 but such error can- 
not be corrected after the property is assessed and 
the taxes thereon paid before the error is discoy- 
ered, by reassessment of such property as omitted 
property ;*® nor have the school authorities of the 
district from whose assessment list such property 
has been omitted any remedy in equity to compel 
the amount thereof to be extended as omitted taxes.7® 


68. Collins v. Masden, 74 SW 720, 
25 KyL 81; Roger v. Bowen, 42 N. 74, 
H. 102. 


[a] Direction and approval.— 
Where, under a statute providing that 76. 
the district treasurer, with the coun- | 567. 
ty superintendent, shall make from 77. 
the assessor’s book, as equalized for 
the county tax, a list of the names of 
all persons or corporations liable to 
tax, the sheriff, who has been elected 79 
treasurer of the school district, and i 
the county superintendent direct the Tl 
making of such list, which is correct- : 
ly made, and approved by them, the 


322, 83 
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eral see supra §§ 219-225. 

See statutory provisions. 

75. Sanford v. Dick, 15 Conn. 447. 
Blake v. Sturtevant, 12 N. H. 


Ovitt v. Chase, 37 Vt. 196. 


78. In re St. Louis-San Francisco 
R. Co., 120 Okl. 289, 251 P 604, 


Jackson County Dist. No. 153 
v. Jackson County Dist. 
NE 8 


80. For taxation in general see fal 


[56 C.J.] 707 


[§ 815] (d) Valuation.2° Where the statute au- 
thorizing a school district tax is silent on the sub- 
ject of valuation, it may be assessed on the valua- 
tion of all the taxable property taken in reference 
to town or county taxes for the same year,*! and 
some statutes expressly so provide;®? and where 
a school district valuation is expressly based on a 
town or county valuation for the same year, it need 
not contain a description of the property taxed, 
if such description sufficiently appears in the town 
or county valuation.** Under a statute requiring a 
levy for school purposes to be made on the last ad- 
justed valuation for county purposes,** the levy 
must be based on the assessed valuation as revised 
and equalized by the proper officers, and not on 
the return of the assessors.8® Where a statute, au- 
thorizing county officers to levy a school tax, im- 
poses such tax on all the property subject to tax- 
ation, the county authorities may base their assess- 
ment on the returns made to the comptroller gen- 
eral,?® and may obtain a certified copy of such 
returns from him on demand, for use in the assess- 
ment of the tax.§? 


Special valuation. Power in certain officers to 
assess a school tax on property in a certain district 
implies power to make a valuation of the property 
for the purpose of levying the assessment;®* and 
where the statute authorizing the school tax pro- 
vides for a special valuation for the purpose of such 
tax, the requirements of such statute in regard to 
the making of such valuation must be complied 
with,8® and an assessment will be void if in mak- 
ing such valuation the assessors fail properly to 
proceed in regard to a matter which is jurisdiction- 


taxes in general, where the rate of a 
tax levied to purchase a schoolhouse 
site is lower than the maximum rate 
allowed by law, the amount of the tax 
should be computed and extended on 
the valuation as fixed by the county 
board of review, and not that fixed by 
the state board of equalization. St. 
Louis, ete:,, R. Co: v.. Peo 225381! 
418, 80 NE 3038. 


82. See statutory provisions. 


No. 154, 232 83. Blackstone v. Taft, 4 Gray 
(Mass.) 250. 


Thus a school-district valua- 


assessment is not void for failure of 
the superintendent to make the list, 
or act in conjunction with the sher- 
iff's assistant in making it. Collins 
v. Masden, 74 SW 720, 25 KyL 81. 


69. Creech v. Common School Dist. 
No. 15, 102 SW 804, 31 KyL 379. 


70. Creech v. Common School Dist. 
No. 15, supra. 


71. Creech v. Common School Dist. 
No. 15, supra. 


72. Creech  v. 
Dist. No. 15, supra. 


Mandamus to compel levy and as- 
sessment for school purposes see 
Mandamus § 427. 


73. St. Johnsbury School Dist. No. 
1 v. Kittridge, 27 Vt. 650. 


[a] School district may sustain 
action against tax listers if they des- 
ignate any part of the property which 
belongs to and is taxable in their dis- 
trict as belonging to and taxable 
within another ‘district. St. Johns- 
bury School Dist. No. 1 v. Kittridge, 
27 Vt. 650. 


Liability of district officers in gen- 


Common School 


Municipal Corporations §§ 4399-4402; 
Taxation [87 Cyc 1008 et seq]. 


81. Smith v. Bohler, 72 Ga. 546; 
Waldron v. Lee, 5 Pick. (Mass.) eae 
Harling v. Mayville, lea eno Cs 
(Ont.) 499. 


[a] As legitimate method.—An as- 
sessment made by taking the returns 
of the county tax receiver, and as- 
sessing on the property therein re- 
turned the percentage named by the 
board of education, is a legitimate 
method of imposing an educational 
tax. Smith v. Bohler, 72 Ga. 546. 


[b] On part only.—Where school 
trustees are limited to imposing an 
equal rate on all taxable property in 
the school section, according to the 
valuation of such property appearing 
on the assessor’s or collector’s rolls 
for the year in which the rate is im- 
posed, the imposition of a rate on a 
part only in value of the taxable prop- 
erty is invalid, unless the rest is ex- 
empted, by statute, from such taxa- 
tion. Harling v. Mayville, 21 U. C. C. 
P, (Ont.) 499. 


{c] In Illinois, under L. (1901) p 
272 § 1, relating to computation of 


tion which is expressly based on the 
town valuation for the same year 
need not contain any description of 
real estate and machinery taxed, if it 
appears by the correspondence be- 
tween the figures opposite the names 
of each person in the two valuations, 
and by the description in the town 
valuation, that the property is situat- 
ed within the school-district. Black- 
stone v. Taft, 4 Gray (Mass.) 250. 


84. See statutory provisions. 


85. Jenner-Quemahoning Coal Co. 

Conemaugh Tp., 83 Pa. Super. 585; 
Dlsthieh chine Coal Co. v. Jenner Tp. 
83 Pa. Super. 577. 


Bo Ae a in general see infra § 
86. Georgia R., etc., Co. v. Hutchin- 
son, 125 Ga, 762, 54 SE 725. 


87. Georgia R., etc., Co. v. Hutch- 
inson, supra. 


88. Richardson v. Sheldon, 1 Pinn. 
(Wis.) 624. 


89. Baley v. 
6 


Wortsman, 2 NYSt 


708 [56 C.J.] 
al,°° as where they omit to give notice, as required 
by the statute, to a property owner of their inten- 
tion to ascertain the value of his property;°! and 
such failure renders them liable as trespassers to 
an owner so assessed whose property is levied on 
and taken pursuant to a warrant issued on such 
illegal assessment.” 


As dependent on assessing officer. <A statutory 
provision that a school district may have its taxes 
assessed and collected by the state and county 
assessor and collector, provided the property so 
assessed is not assessed at a greater valuation than 
for county and state purposes,®* applies where the 
assessment is made by the state and county assess- 
or;°* and where a school district chooses to have 
its property assessed for school purposes by the 
county assessor, as it is authorized to do by the 
statute,®® the assessment by the county assessor 1s 
invalid unless it is made at the same valuation as 
that for which the property is assessed for state and 
county purposes.°® But where the assessment is 
made by the school district’s own assessor, it may 
be made at a valuation other and greater than 
that made for state and county purposes,®’ provid- 
ed a reasonable and proper discretion is exercised 
in fixing the valuation at a different figure;°° and 
fixing the valuation at such amount as will bring the 
money necessary for school purposes is not illegal 
where it is not excessive.®® Where the county assess- 
or has not been requested to make a school district 
assessment, his act, in taking the regular assessment 


90. Baley v. Wortsman, supra. 
91. Jewell v. Van Steenburgh, 58 


N. Y. 85 [overr Randall v. Smith, 1 
Den. (N. Y.) 214]; Baley v. Worts- 
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not raise assessment made in such a 
case, as the proviso forbids the valua- 
tion to be greater than that for state 
and county purposes. 
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lists from the taxpayers and making notations there- 
on to enable him to make the assessment as he 
had done in the past, is not a completed assess- 
ment, and does not prevent a subsequent assessment 
at higher valuations by the school district assessor.* 
The right, under such a statute, to have property 
assessed for school purposes by a county assessor 
at the same valuation as for state and county pur- 
poses, is fixed by the act of assessment,” and there- 
after cannot be removed by the fact that the minis- 
terial act of collection is done by another than the 
eounty collector.*® 


As dependent on location of property. Where the 
statute requires real estate situated in a school dis- 
trict to be assessed for district taxes, but provides no 
separate valuation of that portion of an individual’s 
real estate which is situated in the district, an as- 
sessment may be made on such proportion of the 
general valuation of all his real estate in the town, 
as the value of his real estate in the district bears 
to the value of the whole. Under a statute which 
provides that city school taxes shall be based on 
the city assessment, and taxes for graded school dis- 
tricts on the assessment for state and county pur- 
poses, an assessment for a city graded common school 
district which is composed in part of territory lying 
without the city cannot be based on the city assess- 
ment,® but the assessment for county and state 
purposes must be taken as a basis for all taxes in such 
a case.§ 


Constitutionality. Constitutional provisions, re- 


+ . . an excessive valuation is only 
evidence of fraud to that extent, and 
a slight excess in valuation 


Avery v. Coop- will not cause the courts to impute 


man, 2 NYSt 246. 


92. Jewell v. Van Steenburgh, 58 
N. Y. 85 [overr Randz!]1 v:; Smith, 1 
Den. (N. Y.) 214]; Baley v. Worts- 
man, 2 NYSt 246. 


Rights and remedies of taxpayers 
in general see infra §§ 895-920. 


93. See statutory provisions. 


94. Turbeville v. Gowdy, (Tex. Civ. 
A.) 272 SW 559. 


95. See cases infra note 96. 


96. Avery v. Cooper, 107 Tex. 483, 
180 SW 734 [aff (Civ. A.) 168 SW 
412]; McPhail v. Van Zandt County, 
(Tex. Civ. A.) 280 SW 260; Turbe- 
ville v. Gowdy, (Tex. Civ. A.) 272 SW 


559; Underwood vy. Childress Inde- 
pendent School Dist., (Tex. Civ. A.) 
149 SW 773. 


[a] Amendment not removing limi- 
tation.—The fact that a_ statute 
which authorizes the levying of a 
special tax for school purposes, with 
the proviso “that in all assessments 
of property for taxing purposes 

. . the property shall be assessed 
at the valuation fixed for such prop- 
erty for state and county purposes,’ 
is amended by a later statute striking 
out such proviso does not take away 
the right to have the valuation of 
property limited to that fixed for 
county and state purposes where the 
assessment is made by the county as- 
sessor, where another section of the 
law contains a proviso to that effect. 
Underwood v. Childress Independ- 
ent School Dist., (Tex. Civ. A.) 149 
SW 773. 


[b] School district board can- 


er, 107 Tex. 483, 180 SW 734 [aff (Civ. 
A.) 168 SW 412]. 


97. Avery v. Cooper, 107 Tex. 483, 
180 SW 734 [aff (Civ. A.) 168 SW 
412]; Blewett v. Richardson Inde- 
pendent School Dist., (Tex. Commn. 
A.) 240 SW 529 [aff (Civ. A.) 230 SW 
255]; McPhail v. Van Zandt County 
Tax Collector, (Tex. Civ. A.) 280 SW 
260.) But=ssee (Gulf; -etes R- Co. Vv. 
Blum Independent School Dist., (Tex. 
Civ. A.) 143 SW 353 (holding the con- 
trary under the statute before amend- 
ment eliminating a proviso that the 
state and county valuation should ap- 
ply in all cases). 


98. Blewett v. Richardson Inde- 
pendent School Dist., (Tex. Comman. 
A.) 240 SW 529 [aff (Civ. A.) 230 SW 
255]; Union Independent School Dist. 
v. Sawyer, (Tex. Civ. A.) 259 SW 687. 


[a] Thus, where the property in 
an independent district is assessed for 
district taxes by a district assessor, 
the fact that the values fixed by him 
exceed the values fixed in the assess- 
ment lists returned to and accepted 
by the county assessor does not affect 
the validity of the assessment, where 
there is evidence that the valuation 
fixed in the district assessments is 
about twenty-five per cent of the ac- 
tual cash market value, and that the 
values of the different tracts are as 
nearly equal and uniform as_ they 
could be made. Blewett v. Richard- 
son Independent School Dist., (Tex. 
Commn. A.) 240 SW 529 [aff (Civ. A.) 
230 SW 255]. 


99. Union Independent School Dist. 
v. Sawyer, (Tex. Civ. A.) 259 SW 637. 


[a] “There must be an element of 
fraud in arriving at the valuation, and 


fraud in the action of the trustees.” 
Union Independent School Dist. v. 
avers (Tex. Civ. A.) 259 SW: ‘6375 


[b] Thus, where it is the duty of 
school trustees to make their esti- 
mate, and establish a budget before 
incurring expenses in the operating 
of the school, and to levy taxes at a 
valuation of the property in the 
school district which would bring in 
the necessary money to meet the ex- 
penses, their action in so doing is not, 
illegal where the valuation is not ex- 
cessive. Union Independent Schoot 
ie v. Sawyer, (Tex. Civ. A.) 259 SW 


1. Blewett v. Richardson Inde- 
pendent School Dist., (Tex. Commn. 
pee SW 529 [aff (Civ. A.) 230 SW 
25 


2. Underwood vy.-Childress Inde- 
pendent School Dist., (Tex. Civ. A.) 
149 SW 773. 


3. Underwood v. Childress Inde- 
pendent School Dist., supra. 


4 Adams v. Hyde, 27 Vt. 221. 


5. Princeton Graded Common 
Schools v. Stone, 143 Ky. 495, 136 SW 
894 [den reh 142 Ky. 715, 185 SW 307]. 


6. Princeton Graded Common 
Schools v. Stone, supra, 


[a] Otherwise taxes would be as- 
sessed on part of the property on the 
basis of the assessment made by the 
city assessor, and part on the basis 
of the assessment for county and state 
purposes, which would result in in- 
equality, in violation of a constitu- 
tional provision that taxes must be 
uniform on all property within the 


For later cases, developments and changes in the law see Annotations, same title and section number, 


~§§ 815-816] 


quiring taxation to “be equal and uniform” and all 
property to “be taxed in proportion to its value,’”’? 
are violated by an arbitrary assessment of property 
for school tax purposes at a valuation grossly in 
excess of its valuation for state and county purposes, 
without reference to its fair market value,® and this 
rule apples, although the valuation is free from 
fraud,® and even though the excessive valuation is 
uniform.'® Such provisions are also violated by an 
assessment on the property of an individual owner at 
a materially higher percentage of its value than the 
percentage at which the property of other owners 
in the district is assessed,'! notwithstanding the 
owner would pay on less than the full value of his 
property.?? 


§ 816] c. Assessment Rolls, Tax Lists, and Rate 
Bills'?—(1) In General. An assessment roll or tax 
list of taxable persons and property for purposes 
of a school tax is ordinarily governed by the rules 
relating to assessment rolls or books of taxes in 
general,'* except to the extent that it is controlled 
by special statute,t® in which case there must be at 
least a substantial compliance with the statutory re- 


territorial limits of the taxing author- 


cate, 
ity. Princeton Graded Common 
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but are to be kept separate. 
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quirements.1® The act of spreading or extending 
an assessment of school taxes on the assessment 
roll or tax list is purely a ministerial function,?? 
which cannot be legally performed until after a prop- 
er levy of the tax has been made,'® and if extended 
without such levy it affords no authority for the col- 
lection of the tax;'® and on the other hand, if the 
tax has been properly levied and certified, it is the 
duty of the officer whose duty it is to extend the levy 
to do so before the books are turned over for collee- 
tion of the tax;?° but the fact that it is not spread 
on the roll by the proper officer does not prevent 
the enforcement of a statutory lien for the tax.?+ 
The duty of making the roll or list must be performed 
by the particular board or officer designated in the 
statute,?? and the refusal of a number of towns, less 
than the whole number in the school district, to levy 
and collect taxes for their respective shares of school 
expenses does not relieve such officer of his duty 
to insert the proper sum in the tax roll.? 


General or special roll. Where the statute re- 
quires that the assessment shall be spread or ex- 
tended on a particular assessment roll or tax list, it 


sess the amount so returned and place 


Schools v. Stone, 143 Ky. 495, 136 SW 
Hone [den reh 142 Ky. 715, 185 SW 
07). 


7. See constitutional provisions. 


As applied to taxation in general see 
Taxation [37 Cyc 729 et seq]. 


8 Power v. Andrews, (Tex. Civ. 
A.) 253 SW 870. 


9. Power v. Andrews, supra. 
10. Power v. Andrews, supra. 


11. Princeton Graded Common 
Schools v. Stone, 143 Ky. 495, 136 SW 
894 [den reh 142 Ky. 715, 135 SW 
307}; Garza Wand, etc.,' Co. v. Red- 
wine Independent School Dist., (Tex. 
Civ. A.) 282 SW 905. 

Equality and uniformity as to: 
School tax in general see supra § 749. 
Taxes in general see Taxation [37 Cyc 

729 et seq]. 

12. Garza Land, ete., Co. v. Red- 
wine Independent School Dist., (Vex. 
Civ. A.) 282 SW 905. 


13. -As to taxation in general see 
Municipal Corporations §§ 4411, 4412; 
Taxation [37 Cyc 1046 et seq]. 

Definitions: 

“Assessment roll” see 5 C. J. p 821. 
“Tax list—see List 38 C.J. p,.67. 


“Tax roll” see Taxation [37 Cyc 1046 
note 67]. 


14. See Municipal Corporations §§ 
4411, 4412; Taxation [37 Cyc 1046 et 
seq]. 


15. See statutory provisions, 


16. See cases infra this note; 
notes 17-23 


[a] As to place of assessment.— 
Where property in a school district is 
assessed at an election precinct to the 
owner of the property, it is a suffi- 
cient assessment of personal proper- 
ty for school purposes that it is as- 
sessed on the roll to the owner of the 
property at the precinct where the roll 
shows that the property was located 
within the district where the owner’s 
residence or place of business is. 


and 


Finkbine Lumber Co. v. Batson, 151 
Miss. 608, 118 S 443. 
[b] In Pennsylvania, under the 


statutes, a school tax and a building 
tax are to be placed in the same dupli- 


Mathewson v. Factoryville School Di- 
rectors, 23° Pa. Co. 121. 


LZ. EeO. vin ittsbursh; ete, ih. Co., 
316 Ill. 410, 147 NE 492; Reno Coun- 
ty School Dist. No. 127 v. Reno Coun- 
ty School Dist. No, 45, 80 Kan. 641, 
103 P 126; State v. Guinn, 309 Mo. 
291, 274 SW 456. 


18. State v. Hannibal, etc., R. Co., 
135 Mo. 618, 37 SW 532. 


[a] Order of court.—Where the 
statute provides that a school tax on 
railread property shall be levied by 
the county court, the clerk of such 
court has no power, without an order 
of the court, to extend such tax on the 
tax books against railroad property, 
on the certificate of the secretary of 
the board of directors of the school 
district reporting the amount of tax- 
es to be levied for school purposes. 
State v. Hannibal, etc., R. Co., 135 Mo, 
618, 37 SW 532. 


Levy of school tax see supra §§ 793- 
808. 


19. Reno County School Dist. No. 
127 v. Reno County School Dist. No. 
45, 80 Kan. 641, 103 P 126. 


Collection of school taxes generally 
see infra §§ 824-849. 


20. Peo. v. New York, etc., R. Co., 
323 Ill. 4938, 154 NE 193; Jefferson 
County Rural High School Dist. No. 
93a, 03) Kane 751, liven 2 Ietl0: 


21. State v. Harper, 83 Mo. 670 
[rev 11 Mo, A. 301]. 


Lien for school taxes generally see 
infra § 821. 


22. Brown v. Harris, 52 Mo. 306; 
Laclede County School Dist. No. 1 v. 
Wickersham, 34 Mo. A. 337 (county 
clerk); Staté v. Harper, 11 Mo. A. 301 
[rev on other grounds 83 Mo. 670] 
(county clerk); Ogden Bd. of Educa- 
tion v. Brown, 12 Utah 251, 42 P 1109; 
Alvord v. Barrett, 16 Wis. 175. 


[a] County clerk.—(1) Under a 
statute, making it the duty of the 
county clerk to extend he amount of 
the school taxes on the assessment 
books, the auditor has no jurisdiction 
in the matter, and his mandate will 
not protect the collector in proceeding 
to collect such taxes. Brown vy. Har- 
ris, 52 Mo. 306. (2) Nor can the duty 
of the county clerk to proceed to as- 


it on a Separate tax book be controlled 
by the county court. State v. Byers, 
67 Mo. 706. 


[b] “Assess” as meaning “extend.” 
—Under a statutory provision that 
“on receipt of the estimates of the 
various districts, the county clerk 
shall proceed to assess the amount so 
returned on all taxable property 

in said districts, as shown by 
the last annual assessment, "Tetexthe 
word “assess’’? obviously is used in 
the sense of ‘“‘fextend, compute or ap- 
portion,” and makes it the county 
clerk’s duty to extend and apportion 
the amounts of revenue raised for 
school purposes on the property as- 
sessed for each school district. cue 
clede County School Dist. No. Wis 
Wickersham, 34 Mo. A. 3387, ve 


[ec] Of city roll.—A statute abol- 
ishing the offices of city collectors and 
assessors and devolving their duties 
on the assessors and collectors of the 
counties in which the respective cit- 
ies are Situated, together with anoth- 
er statute which provides for the levy 
of school taxes in certain cities, and 
refers to the “assessor and collector 
of the city” who are required to as- 
sess and collect the school tax, and 
also refers to the ‘tax roll of the 
city,” on which the school tax shall 
be extended, makes it the duty of the - 
county assessor and collector to pre- 
pare the assessment roll of school 
taxes for such city. Ogden Bd. of Ed- 
ucation v. Brown, 12 Utah 251, 42 P 
1109. 


[d] Mistake as to duty.—Where 
the duty of assessing a special school 
tax is by law in the officers of the 
school district, and a certain town of- 
ficer, under an erroneous opinion as 
to his duty and without any improper 
motive, assesses a tax against the 
taxable property of such district and 
carries it out on the general tax roll 
of the town to be collected by the 
town treasurer, a taxpayer against 
whose land a tax is so assessed and 
which has been returned as delin- 
quent cannot maintain an action for 
such act against the town officer on 
his official bond given to secure the 
faithful performance of his duty. 
Alvord v. Barrett, 16 Wis. 175. 


23. State v. Lamont, 86 Wis. 563, 
57 NW 369. 
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has been held that the tax is invalid if a separate 
tax roll is not made therefor,?* or if such tax ap- 
pears only on the roll of an essentially different tax 
to which it does not belong, and is omitted from the 
roll to which the law authorizing it expressly assigns 
it.2° But on the other hand it has been held that, 
although the statute provides for a separate as- 
sessment of the property of a school district for 
school purposes, it is not necessary that the assess- 
ment of the school property shall be made on a sep- 
arate roll,?° or on a separate part of the county as- 
sessment roll;?7 and that it is sufficient if the gen- 
eral assessment roll is so marked as to indicate the 
assessment for school purposes, so that a taxpayer 
may be advised thereby with what he is assessed,” 
as where the roll contains a column indicating the 
school district and the property in such district in 
an appropriate place on the roll,?® although the 
same page and line also show an assessment of the 
property for general state and county purposes,*° 
and although error is made in describing the school 
district at the head of the column in which the as- 
sessment is extended.*? 


Heading. A statutory provision requiring a “head- 
ing” to be prefixed to a school tax list, “showing for 
what purpose the different items of the tax is levied,” 
apples whether the tax is voted by the district or 
levied by an authorized school officer;?? but such 
a provision is merely directory, and the absence of 
such heading does not vitiate the assessment.*? 
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Verification. A provision as to the time of swear- 
ing to and certifying the conrediuess of a school 
tax roll is merely directory,** and, where the 
tax roll is completed and delivered to the proper 
officer within the prescribed ‘time therefor, the fact 
that it is not sworn to or certified as correct, within 
such time, does not vitiate the entire assessment? 


Amendment.** The record of an assessment of 
school taxes may be amended so as to make it cor- 
respond with the facts,** but not by an amendment 
which is contradictory to the facts,?* or which makes 


a new assessment as a substitute for the old one.®? 


New list. Where the law requires the tax list to 
be made after the tax has been voted, and after such 
list has been made the previously voted tax is re- 
pealed, and subsequently the tax is again voted, a 
new list should be made after the latter vote.*° 


Effect as evidence. An assessment roll or book 
in due form is prima facie proof of the assess- 
ment,*+ and of the amount of unpaid taxes,*? and 
of the fact that all the required steps in relation to 
the levy and assessment have been complied with,** 
and therefore is prima facie proof of the validity** 
and correctness of the tax,*® unless it 1s overcome 
by other evidence.*® 


Tax rate bill,*” as required by some statutes,*® 
and which usually accompanies a warrant to the tax 
collector,*® may be made only for an authorized 
taxes and should show with reasonable certainty 


24. Chambers v. Cook, (Tex. Civ. 28. Finkbine Lumber Co. v. Bat-| such district to be assessed in each 
A.) 132 SW 865. But see Rhomberg|son, supra; State v. Guinn, 309 Mo.]| town, by their joint action, cannot be 
Rete ere ia, age eve A. Ae: at 291, 274 SW 456. amended by striking out the names of 
‘ (holding at, where, instea . : _| the selectmen of one of the towns, so 
of providing a_ separate assessment Bele Te ieran fe Se ee Wey Bam as to make it an assessment by the 
roll for a special school tax, as re-|""”’ : z : selectmen of the other. Perkins v. 
quired by atatute, the tax a8 exken deg 30. Finkbine Lumber Co. v. Bat-| Langmaid, 36 N. H. 501. 
in a separate column on the general] son, supra. 
state and county tax rolls, with a 31. S ; 40. Mead v. Gale, 2 Den. (N. Y.) 
marginal note showing to what school] yy 4r¢ tate v. Guinn, 309 Mo, 291, 274 | 232. 
district the tax belongs, such exten- Oe 41. San Gabriel Valley Land, etc., 
sion, although defective, does not in- [a] Thus, where a common school] Co. v. Witmer Bros. Co., 96 Cal. 623, 


validate the tax). 


[a] Thus, where the board of trus- 
tees of an independent school district 
in levying a tax for the maintenance 
of schools and for the payment of 
bonds fails to make a separate tax roll 
for th’e benefit of the school district 
as required by law, the tax is invalid, 
and the fact that each individual’s 
name is placed on the county tax rolls, 
and that the county commissioners 
had theretofore passed on the rolls as 
a board of equalization, does not meet 
the requirements of the law. Cham- 
bers y. Cook, (Tex. Civ. A.) 132 SW 
865. 


25. Folkerts v. Power, 42 Mich. 283, 
3 NW 857. 


[a] Thus, where a city charter 
provides that all taxes for city and 
school purposes shall be spread on an 
assessment roll known as the “City 
Roll,” while all other taxes are to be 
spread on a second district roll, and 
the methods for collecting and en- 
forcing on the two rolls are essential- 
ly different, the placing of the school 
tax on the second roll instead of on 
the “City Roll’ renders such tax in- 
operative and void. Folkerts v. Pow- 
er, 42 Mich. 283, 3 NW 857. 


26. Finkbine Lumber Co. v. Batson, 
151 Miss. 608, 118 S 443. 


27. Finkbine Lumber Co. v.. Bat- 
son, supra. 


‘| with a consolidated school 


district, with others, is consolidated 
district, 
the fact that a tax against the prop- 
erty of an individual taxpayer for 
the consolidated school district is ex- 
tended in a column, at the head of 
which the name of the old common 
school district is written, is a mere 
irregularity which does not affect the 
substantial rights of such taxpayer, 
and does not invalidate the tax. State 
v. Guinn, 309 Mo, 291, 274 SW 456. 


32. Thomson vy, Harris, 88 Hun 478, 
$4 NYS 885. 


383. Thomson vy. Harris, supra. 

34. McPhail v. Van Zandt County, 
(Tex. Civ. A.) 280 SW 260. 

35. McPhail v. Van Zandt County 


Tax Collector, supra. 


36. Amendment of assessment rolls 
generally see Taxation [37 Cyc 1067]. 


Equalization and review of assess- 
ment see infra §§ 818, 819. 


87. Perkins v. Langmaid, 36 N. H. 
501. 

38. Perkins v. Langmaid, supra. 

39. Perkins v. Langmaid, supra. 


[a] Record of assessment by joint 
board, composed of the two selectmen 
of two towns in which a school dis- 
trict is organized, and who erroneous- 
ly supposed that the statute required 
a tax for schoolhouse purposes in 


29 P 500, 31 P 588, 18 LRA 465, 470. 


Evidential effect of verified assess- 
ment roll for general taxation see 
Taxation [387 Cye 1063]. 


42. San Gabriel Valley Land, etce., 
Co. v. Witmer Bros. Co., supra. 


43. San Gabriel Valley Land, etce., 
Co. v. Witmer Bros. Co., supra. 


44. San Gabriel Valley Land, ete., 
Co. v. Witmer Bros. Co., supra. 


45. Peo. v. Lansing, 55 Cal: 393. 


46. San Gabriel Valley Land, etc., 
Co..v. Witmer Bros: Co., 96 "Cal. 6235 
29 P 500, 31 P 588, 18 LRA 465, 470. 


[a] Evidence held admissible.—In 
an action to recover a district school 
tax, it is error to exclude evidence 
that the assessment roll had been 
copied from the county roll, and that 
no assessment had in fact been made. 
Peo. v. Lansing, 55 Cal. 393. 


47. Tax bills in general see Taxa- 
tion [37 Cyc 1204]. 


48. See statutory provisions. 
49. See infra §§ 832, 833. 
50. Chandler v. Bradish, 23 Vt. 416. 


[a] Bill held authorized.—A vote 
“to.pay the expense of the school with 
money drawn from the town, and the 
residue, if any, on the grand list of 
the district,’ authorizes the making 
of a rate bill, on the grand list of the 


- For later cases, developments and changes in the law see Annotations, same title and section number. 
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on what list of ratable property the tax is laid; 
but it will not be invalid because it is made for a 
small sum over that authorized.°? A certificate at- 
tached to a rate bill showing for what purpose the 
tax is assessed is not conclusive, but may be eontra- 
dicted;°* and ssich a certificate is not invalid be- 
cause of a mere clerical error therein.># 


~[§ 817] (2) Extension of Amount of Tax.®° 
When the school tax has been properly levied, its 
extension must be at a rate not exceeding that au- 
thorized when the levy was made.®® The unauthor- 
ized entry of the tax against property at a less rate 
than that levied by the district does not render the 
tax void or relieve the property from any liability 
for any school tax whatever;°* and a mistake in ex- 
tending the tax at a less rate than that levied at the 
school meeting, and certified, does not deprive the 
school district of the aggregate sum collected through 
such assessment.°§ Where an invalid certificate of 
levy is filed as a substitute for a valid certificate, 
the tax should be extended for the amount stated in 
the original certificate.°® A. taxpayer may object 
to the extension of a school tax against his property 
at an excessive rate;®°° and where items are im- 
properly included in a requisition for school taxes, 
a court in ordering an extension of such taxes may 
direct the exclusion of sums so improperly in- 
cluded.®+ 


[§ 818] d. Equalization and Review of Assess- 
ment®2—(1) In General. The general rules relat- 
ing to the equalization and review of assessments of 
taxes®? apply to assessments of taxes for school pur- 
poses, except to the extent that such matters are 
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governed by special statutory provisions.®* The par- 
ticular board, court, or officer, empowered to make 
the equalization, depends on the provisions of the 
particular statute.°® Under a statute permitting a 
school district to have its taxes assessed and col- 
lected by the county assessor and eollector, at a 
valuation not greater than that for county and state 
purposes,°® if a school district has the assessment 
and collection of its taxes performed by the county 
assessor and collector, and not by its own officers 
as it is authorized to do, the equalization of such 
assessment must be made by the state and county 
board of equalization,®* and the district need not 
have a board of equalization of its own.®® If, how- 
ever, such district has its own taxes assessed by its 
own assessors, it must provide its own board of 
equalization.®® The school officers, in such a ease, 
cannot themselves act as an equalization board,’° 
and, if they do so, their acts in this respect cannot 
be justified on the ground that they have the status 
of de facto officials when sitting as such a board." 
Where a city charter provides for the review and 
correction of assessments by a board of review and 
for the apportionment by the county clerk of the 
sum required to be raised for school purposes as 
certified to him by the city clerk, among the several 
wards, according to their assessed valuation as equal- 
ized by the board of review, the action of the county 
clerk is dependent on the equalization made by the 
county board of supervisors,” and its failure prop- 
erly to equalize the assessments, as between the vari- 
ous townships, cannot-affect the amount of tax im- 
posed on each ward, or on the individual taxpayer, 
for school purposes. 73 


district, for a sum sufficient to pay 
the excess of the expense of the 
school above the amount from the 
town, whenever the amount shall be 


ascertained. Chandler v. Bradish, 23 
Vt. 416. 
51. Sanford v. Dick, 15 Conn. 447; 


Bull v. Griffith, 30 Vt. 273. 


fa] Where inhabitant of school 
district has no list in the district, his 
name need not appear in the rate bill 
of a tax laid by suth district. Bull v. 
Griffith, 30 Vt. 273. 


52. Chandler v. Bradish, 23 Vt. 416. 

53. Brock v. Bruce, 58 Vt. 261, 2 A 
598. 

54. Goodwin v. Perkins, 39 Vt. 598. 

55. As to taxes generally see Tax- 


ation [37 Cye 1059]. 


56. Peo. v. Pittsburgh, etc., R. Co., 
316 tl. 410, 147 NE 492; Rogers Tp. 
Union School- DIS Cav. Parris, 97 Mich. 
593, 56 NW 924. 


[a] Supervisor of township, who is 
directed by the board of supervisors 
to spread on his assessment roll the 
amount of a school tax which is cer- 
tified to him, has no discretion, but is 
bound to spread such tax on the roll. 
Rogers Tp. Union School-Dist. v. Par- 
ris, 97 Mich. 593, 56 NW 924. 


57. Seward v. Rheiner, 2 Kan. A. 
95, 48 P 423. 


58. Reno County School Dist. v. 
School Dist. 45, 80 Kan. 641, 103 P 
126. 

59. Peo. v. New York Cent. R. Co., 


301 Ill. 54, 1383 NE 672. . 
60. Peo, v. Baltimore, etc., R. Co., 


320 Ill. 560, 151 NE 561. 


[a] Evidence held sufficient to sus- 
tain objection.—Although the evidence 
does not show the amount of the as- 
sessed value of certain property in 
certain school districts, and there is 
no proof of the amount of taxes paid, 
a taxpayer’s objection to a levy of 
twenty-five cents above the statutory 
limit on each district finds sufficient 
basis in the record where there is evi- 
dence that the taxpayer owns property 
in the districts and it is stipulated 
what rate was extended and. what 
amount of taxes is objected to in each 
district. Peo. v. Baltimore, etc., R. 
Co., 32,0 il]. 560, 151 NE 561. 


Amount or rate of tax generally see 
infra §§ 784, 785. 


Remedies for erroneous taxation in 
general see infra §§ 864-880. 


61. Knopf v. Peo., 185 Ill. 
NE 22, 76 AmSR 17. 


62. As to taxes generally see Mu- 
nicipal Corporations §§ 4413-4433; 
Taxation [87 Cye 1073 et seq]. 


20, 57 


63. See Municipal Corporations §§ 


4413-4433; Taxation [37 Cye 1073 et 
seq]. 

64. See statutory provisions. 

65. See infra this note; and notes 
66-73. 

[a] County court.—A statute, pro- 


viding that the county court shall 
equalize the assessment roll of the 
whole county, including the assess- 
ment for general taxes of certain cit- 
ies, empowers the court to equalize an 
assessment roll relating to school tax- 
es levied in such cities. Ogden Bd. 
of Education v. Brown, 12 Utah 251, 


42 P1109, 
66. See supra § 815. 


67. Miller v. Vance, 107 Tex. 485, 
oe SW 739 [rev (Civ. Ar. tL OG SW 


68. Miller v. Vance, supra. 


69. Miller v. Vance, supra; St. 
Louis Southwestern R. Co. v. Naples 
Independent School Dist., (Tex. Civ. 
A.) 30 SW (2d) 703; Ghambers v. 
Cook, (Tex. Civ. A.) 132 SW 865. 


[a] Thus, where the statute pro- 
vides that the school district officers 

may name an assessor of taxes, who, 
when his assessment has been equal- 
ized, shall prepare tax rolls, if the 
board of trustees of the school dis- 
trict exercises its discretion to have 
taxes assessed by a special assessor, 
it is imperative that it appoint an 
equalization board. St. Louis South- 
western R. Co. v. Naples Independent 
School Dist., (Tex. Civ. A.) 30 
(2d) 708. 


‘70. St. Louis Southwestern R. Co. 
v. Naples Independent School Dist., 
supra, 


71. St. Louis Southwestern R. Co. 
v. Naples Independent School Dist., 
supra. 


72. Goudreau_v. St. Ignace, 97 
Mich. 413, 56 NW 772; Chamberlain 
v. St. Ignace, 92 Mich. 332, 52 NW 
634 [Loverr so far as it intimates a 
contrary view Aplin v. Roberts, 83 
Mich, 471, 47 NW 442]. 


Goudreau vy. St. Ignace, 97 
. 418, 56 NW 772; Chamberlain 
Tenace, 92 Mich. 332,°52 NW 
634 foverr so far as it intimates a 
contrary view Aplin v. Roberts, 83 
Mich. 471, 47 NW 442]. 
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Powers of equalization board or officer.7* A school 
tax board or officer of equalization has large dis- 
eretionary powers;*° and: in fixing the assessment 
the board or the officer may consider the amount of 
revenue necessary to be raised.7® But authority to 
revise a school district tax roll does not authorize an 
arbitrary reduction of the amount of the taxes;"* 
and, where the equalization is made by the school 
district’s own board of equalization, the board’s ac- 
tion, In raising the assessed valuation of the prop- 
erty over that for county purposes,’* is not fraudu- 
lent or arbitrary in the absence of discrimination or 
greater valuation than the fair market value of the 
property ;*° and discrimination in raising the val- 
uation is not evinced by the fact that the board acts 
under a deliberately adopted policy and concerted 
scheme or plan,*®° or that it does not raise the valu- 
ation of personal property, but only that of all the 
acreage property.®' If the board makes no change 
in the assessment, it will be presumed that it is sat- 
isfied with the assessment as made by the assessor, 
and that no deductions or additions were neces- 
sary.5? 


Procedure. The procedure of such board must be 
in compliance with the statutory or charter provi- 
sions,** as that notice of the time and place of the 
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meeting at which it acts must be duly given,** and 
that the meeting must be at the time and place fixed 
in such notice.8® Such notice, being for the benefit 
of a taxpayer, may be waived by him.*® 


[§ 819] (2) Review.’? Where the statute gives a 
taxpayer agerieved by an assessment the right to 
appeal therefrom,** except where this remedy. is not 
exclusive,*®® in order that a taxpayer may take ad- 
vantage of objections to the assessment he must 
avail himself of the statutory remedy by appealing 
to the court, board, or officer designated in the stat- 
ute,°° within the time prescribed therefor;°* and 
if he fails to take such an appeal he will be deemed 
to have waived all objections.°2 Where the man- 
ner of making’ assessments under an education or 
school law is different from that provided in case of 
other taxes, the method of review of tax assessments, 
as presented by the general tax law, is not appli- 
cable.°® 


Certiorari.°* An illegal assessment may also be 
reviewed and set aside on certiorari brought by a 
person agerieved;®*® but on such certiorari the court 
will not inquire into the legal existence of the dis- 
trict, or of the school officers, as a political cor- 
poration,®® nor will it consider an objection not 
pointed by any of the reasons filed.°* Under a stat- 


74. As to taxes generally see Tax- [a] In Pennsylvania (1) under the 93. Denering v. Union Free School 
ation [37 Cyc 1074]. act of April 2, 1868, an owner of prop- | Dist. No. 1 Bd. of Education, 130 
as. Sisiyse ae Classen (Tex, erty could appeal from an assessment | Misc. 759, 225 NYS 60. 


Civ. A.) 31 SW (2d) 659. 
76. Shriber v. Culberson, supra. 


general. 
burn, 79 Pa. 159. 


by a state assessor, 
Carlisle School Dist. v. Hep- 
(2) The act of April 
15, 1834, relating to a review of coun- 


to the auditor 94. Certiorari in general see Cer- 


tiorariel tL Gy Tepaso0: 


77. Peo. v. Travis, 184 App. Div. 
430, 172, NYS 520 [aff 226 N. Y.. 703 
mem, 123 NE 883 mem]. 


{a] Thus statutory authority of 
the state comptroller to revise an as- 
sessment on state lands for school 
-purposes does not authorize him ar- 
bitrarily to cut down such _ taxes. 
Peo. v. Travis, 184 App. IDEA Sexi, ly) 
NYS 520 [aff b26 N. Y. 703 mem, 123 
NE 883 mem]. 


78. Authority to make greater val- 
uation see supra § 815. 


79. McPhail v. Van Zandt County, 
(Tex. Civ. A.) 280 SW. 260. 


80. Welder v. Sinton Independent 
School Dist., (Tex. Civ. A.) 218 SW 
106 [rev on other grounds sub nom. 
Odem vy. Sinton Independent School 
Dist., (Commn, A.) 234 SW 1090]. 


81. Welder v. Sinton Independent 
School Dist., supra. 


82. U.S. Fidelity, etc., Co. v. Som- 
erset Bd. of Education, 86 SW 1120, 
27 KyL 863; Goudreau v. St. Ignace, 
97 Mich. 413, 56 NW 772; Chamber- 
lain v. St. Ignace, 92 Mich. 332, 52 
NW 634 [overr so far as it intimates 
a contrary view Aplin v. Roberts, 838 
Mich. 471, 47 NW 442]. 


83 Sanford v. Dick, 15 Conn. 447. 


84 Sanford v. Dick, supra; 'U. S. 
Fidelity, etc., Co. v. Somerset Bd. of 
Education, 86 SW 1120, 27 KyL 863. 


85. Sanford v. Dick, 15 Conn. 447, 


86. U.S. Fidelity, etc., Co. v. Som- 
erset Bd. of Education, 86 SW 1120, 
27 KyL 863. 

87. As to taxation generally see 


Municipal Corporations §§ 44238, 4424; 
Taxation [37 Cye 1079 et seq]. 


88. See statutory provisions; 
cases infra this note. 


and 


ty and township rates and levies re- 
ferred only to road and poor taxes, 
and the court of quarter sessions had 
no jurisdiction thereunder in an ap- 
peal from the action of a school board 
in levying and _ collecting taxes. 
Smith v. Middle Smithfield School 
Dist Teanucos Zoe. 


89. See infra this note. 


[a] In New York a _ taxpayer’s 
right, under Civ. Pract. Act § 1286 
subd 2, to appeal to the commission- 
er of education from a tax levy by a 
district board of education, is not an 
exclusive remedy. Denering v. Union 
Free School Dist. No. 1 Bd. of Edu- 
cation, 180 Mise. 759, 225 NYS 60. 


90. Carlisle School Dist. v. Hep- 
burn, 79 Pa, 159 (to auditor general). 


[a] In Nova Scotia, where the 
grounds of appeal from an assessment 
are simply matters of detail, the ap- 
peal should be primarily, not to the 
supreme court, but to the court of 
sessions, which has power to set aside 
a whole assessment where it mani- 
festly appears that it has been irreg- 
ularly, and therefore illegally, made. 
In re Assessment School Rate, 3 N. 
S. Dec, 122. 


91. Wells v. Lincoln Dist. Bd. of 
Education, 20 W. Va. 157. 
92. Carlisle School Dist. v. Hep- 


DUT Nol eanelo recrety v. How- 


land, 15 R. I. 446, 8 A 3 


[a] Tllustration.—An ebisceion that 
a rene district tax is invalid be- 
cause it does not appear that it was 
raised to carry out powers granted 
to the district is not available in an 
action to recover the tax brought by 
the collector, if no appeal be taken 
from the vote ordering the tax or 
from proceedings in its assessment. 
Seabury v. Howland, 15 R. I. 446, 8 


e 


95. Howe vy. Landis Tp. School 
DISt, BdEsot AMdUCcatOn, BlZe ING ems 
158, 60 A 518; Stanton v. Neptune 


City Bd. of Education, 68:2 NE ie ie 
496, 53 A 236 [aff 70 N. J. L. 336, 57 
IN, AG UGSGaN | 


[a] On property illegally annexed. 
—School taxes assessed on property 
lying in a district illegally annexed 
to the district that votes the tax will 
be set aside by certiorari brought by 
the persons aggrieved, but if ample 
relief can be afforded the prosecutors 
by setting aside so much as aggrieves 
them, the whole tax will not be set 
aside. Kaighn v. Browning, 28 N. J. 
Tr SS 6m lathe 2 eNeSamlioe tle 


[b] In New York, under Civ. 
Pract. Act § 1292, a taxpayer is en- 
titled to certiorari to review a levy 
and attempt to collect school taxes, 
the remedy by appeal to the educa- 
tion commissioner, under Civ. Pract. 
Act § 1286 subd 3, not being exclu- 
sive. Denering v. Union Free School 
Dist. No. 1 Bd. of Education, 130 Mise. 
759, 225 NYS 60. 


96. Howe v. Landis Tp. Bd. of Ed- 
ucation; (72) Net Ja Gs. 158, 860A; hee 
SS eee a v. Van Winkle, 25 N. J. 


97. Stanton v. Neptune City Bd. of 
Education, 68 N. J. L. 496, 53 A 236 
[aft ZO INS Je SSG bead seis 


[a] Thus the failure of a certifi- 
cate issued to the assessor as author- 
ity for assessing the tax, to show, as 
the school law requires, that a spe- 
cial meeting had been duly ordered 
by the board of education, and that 
the nature of the case had been put 
up on each schoolhouse in the dis- 
trict, will not be considered, where 
there is no reason on file capable of 
supporting this objection. Stanton v. 
Neptune Bd. of Education, 68 N. J. 
L. 496, 58 A 236 [aff 70 N. J. L. 336, 
67 A 1133]. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ute requiring a certiorari order to be directed against 
the board or officer whose determination is to be 
reviewed,°®> this remedy cannot be maintained to 
review an invalid school tax levy against a commis- 
sioner of education who has made no decision in 
the matter,®® and, even though there has been a de- 
termination by the district board of edueation, from 
which an appeal can be taken to the commissioner of 
education, it is no ground for retaining the commis- 
sioner as a party to a certiorari proceeding against 
such board that the assessment cannot be corrected 
by the board without the commissioner’s consent.” 


Judgment or decision. On appeal to a court, in a 
school tax levy case, the court may, on a taxpayer’s 
petition therefor, entirely supersede a void levy and 
assessment,*® and in doing so must supersede and set 
aside the illegal levy entirely;* and it cannot vali- 
date a null and void assessment by confirming it.’ 
Where, on such appeal, the question whether a dis- 
puted amount is needed to maintain schools is sub- 
mitted and determined by a jury, which is per- 
mitted to consider all the papers and records relat- 
ing to the case, including the verified budget, the 
court may render a judgment for the levy of a suffi- 
cient tax to produce stated amounts for certain 


98. See statutory provisions. 9. 
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school purposes as authorized by statute.° But, in 
the absence of gross abuse of discretion on the part 
of a school board in levying a tax for school pur- 
poses, the reviewing board or court will not reverse 
the school board’s action.’ In the absence of fraud 
or illegality, the judgment or decision of a board of 
equalization is binding,® but is subject to review by 
the courts.2 But it has been held that, under such 
conditions, the decision of a reviewing board on a 
particular assessment is final and conclusive,'® and 
it cannot set aside its order and reopen the appeal.'? 


[§ 820] e. Curative Statutes.12 A statutory pro- 
vision to the effect that any defect or error in the 
levy and assessment of the tax shall not affect its 
validity!® legalizes irregularities or defects in the 
levy and assessment of a school tax;!* and even ren- 
ders valid taxes which were invalid.t® But such a 
curative provision does not apply to jurisdictional 
defects;1® and does not legalize the levy or assess~ 
ment of a tax which the legislature could not have 
authorized.17 <A statute curing defects in the or- 
ganization of a school district validates taxes levied 
for the support of the district before its organiza- 
tion was validated;1* and a statute legalizing levies 
of school taxes, which has for its purpose the legal- 


etc., Co. v. Red-| general school law, which has been 


wine Independent School Dist., (Tex.| declared unconstitutional, are legal- 


99. Denering v. Union Free School Civ. A.) 282 SW 905. 


Dist. No. 1 Bd. of Education, 130 Misc. 
759, 225 NYS 60. [a] 


1. See supra note 89 [al]. a: School 


Thus an action of trustees of 
district, 2 lf Boel 4 a 
equalization in assessing plaintiff's | POSed for school purposes, under 


ized by a.statute declaring that all 
appropriations, taxes, and assess- 


Sia) BANG ONE ments theretofore made, levied, and 


2. Denering v. Union Free School| property at a higher value than oth- | Pursuant to the provisions of any 


Dist. No. 1 Bd. of Education, 130] ers, is not final, 


Misc. 759, 225 NYS 60. 


but subject to re- law declared by the court to be un- 
view by the courts, although they constitutional, are thereby validat- 


ed and confirmed. Woolley v. Hend- 


Ba, Wells\y,, Lincoln Dist. Ba,of md. | ected in good faith. and “exercised: vickson; 78 Nad. Lic 14,6200 O78 


ucation, 20 W. Va. 157. 


4 Wells v. Lincoln Dist. Bd. of 
Education, supra. 


fa] Thus, where a school board 
votes to keep open the public schools 
for more than four months of the 
year, it means only that year, and a 
levy in a succeeding year for more 
than four months of school is void, 
and will be wholly superseded by the 
court, on a taxpayer’s timely petition 
therefor, and the court cannot super- 
sede only such portion as is sufficient 
to keep the schools open for the time 
exceeding four months. Wells v. Lin- 
ecoln Dist. Bd. of Education, 20 W. 
Va. 157. 


Sr betttv. Wwewisy 2c he L900 
A 2438. 


6. Johnston County Bd. of -Educa- 
tion v. Johnston County, 198 N. C. 
430, 152 SE 156. 


7. Washington Tp. Bd. of Educa- 
tion v. County Bd. of Education, 10 
OhNPNS 505. 


{a] Board of education acts judi- 
cially in fixing a school levy and the 
number of schools to be maintained 
in a school district, and, in the ab- 
sence of abuse of discretion in the 
policy adopted by it, county commis- 
sioners cannot reverse their action 
by ordering a larger levy and by es- 
tablishment of another subdistrict. 
Washington Tp. Bd. of Hducation vy. 
County Bd. of Education, 10 OhNPNS 
505; 


8. Shriber v. Culberson, (Tex. Civ. 
A) od (SW (2a) 659. 


fa] “Mere difference of opinion 
regarding reasonableness of valua- 
tions of boards of equalization will 
not warrant interference by the 
courts.” Shriber v. Culberson, (Tex. 
Civ. A.) 31 SW (2d) 659, 661. 


their best judgment. 
ete., Co. v. Redwine Independent 
School Dist., (Tex. Civ. A.) 282 SW 
905. 

10. Re Ontario, ete., Power Co., 
30 Ont. L. 373, 5 OntWN 711. 


11. Re Ontario, etc., Power Co., 
supra. 


12. Constitutionality of statutes 
validating defective and informal as- 
apie see Constitutional Law §§ 
ay EE 


Curative statutes: 
In general see Statutes [36 Cyc 1016]. 
As to: 


Levy not made in prescribed time 
see supra § 804. 


Taxes in general see Taxation [37 
Cyc 1068]. 


13. See statutory provisions. 


14. Schofield v. Watkins, 22 Ill. 
66; Fitzpatrick v. Mt. Sterling Pub- 
lic Graded Schools, 87 Ky. 132, 7 SW 
896, 10 KyL 9; Burford Tp. School 
Dist. No: -24-vi Burford Tp. School 
Dist. No. 23, 18 Ont. 546. 


[a] MTlustration.—A provision 
which requires a map of the school 
district to be furnished to the coun- 
ty clerk, to aid in the extension of 
the tax, is directory, and a defect 
therein may be cured by such a cura- 
tive provision. Munson v. Minor, 22 
Tl. 595. 


[b] Irregularities in election on 
proposition to tax held cured.—VFitz- 
patrick v. Mt. Sterling Public Grad- 
ed School, 87 Ky. 132; 7 SW 896, 10 
KyL 9. 

15. Woolley v. Hendrickson, 73 N. 
Dial AG Ze eAC 27/8), 


[a] Under unconstitutional school 
law.—Levies and assessments of 
School taxes under provisions of a 


16. Spencer v. Wheaton, 14 Iowa 
88; Auditor General v. Duluth, etc., 
R. Co.; (116 Mich. 122; 74 NW:-506; 
Burford Tp. School Dist. No. 24 v. 
Burford Tp. School Dist. No. 23, 18 
Ont. 546. 


[a] Tllustxations.—(1) Where a 
board of eduéation attempts to levy 
taxes for school purposes before the 
question has been submitted to the 
electors, and they have refused or 
neglected to raise the tax, the defect 
is jurisdictional and is not cured by 
the curative clause. Auditor Gen- 
eral v. Duluth, etc., R. Co., 116 Mich. 
122, 74 NW 505. (2) An act passed 
by the board of education, legaliz- 
ing any taxes levied under “An Act 
for the Public Instruction’ does not 
legalize an assessment attempted to 
be made under the statute, but voted 
at a meeting which was called con- 
trary to its express. provisions, 
Spencer v. Wheaton, 14 Iowa 38. 


17. Nevil v. Clifford, 63 Wis. 435, 
24 NW 65. 


[a] Thus, where the power of 
making the cost of building a school- 
house a charge against the school 
district is vested in the voters of 
the district, a tax levied by the school 
board for such a purpose is void 
and is not validated by a statute le- 
galizing the acts of the school dis- 
trict officers in purchasing a school- 
house site and letting contracts for 
building, etc., since this is an at- 
tempt to do by indirection what the 
legislature, under the constitutional 
provision against a special or private 
law for the assessment and collec- 
tion of taxes, would have no power 
to do directly. Nevil v. Clifford, 63 
Wis. 435, 24 NW 65. 


- 18... Alatalov.. Shaver, 45° 8S. D. 
1638, 186 NW 872. 
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izing of the organization of certain school districts, 
applies only to taxes attempted to be levied by such 
districts as the act is intended to legalize,'® and 
hence has no application to levies in districts whose 
organization is valid, and which are corporations de 
jure independent of the act.?° 


[§ 821] 5. Liability for, and Lien of, Taxes.?! 
As in the case of taxes generally,” the liability of 
a taxpayer to pay a school tax attaches when the tax 
As levied in accordance with the law,?* and where 
the statute authorizing the tax either expressly, or 
by necessary implication, so provides, the tax con- 
stitutes a lien on the property assessed,?* from the 
time of assessment,?° unless the statute fixes a spe- 
‘cific date when the lien shall attach,?° for the pe- 
riod designated in the statute," provided the statute 
is further complied with in respect of the perform- 
ance of acts for perfecting the len.?* If the statute 
contains no provision giving it a retrospective oper- 
ation, a lien for delinquent school taxes of previous 
years cannot be enforced thereunder.?® If such lien 
exists on real estate, the fact that there is personal 
property on the premises assessed is no defense to a 
proceeding to enforce the hen;*° and where the tax 
is properly levied and assessed, the fact that it is not 
properly spread on the assessment roll does not pre- 
vent enforcement of the lien.*+ 


As vested right. Where such a lien is perfected 
in the manner required by the statute, it becomes a 
vested right,*? and is payable out of the funds, raised 
by a sale of the property in the hands of the sher- 
iff,?* and is not affected by a subsequent repeal of 


19. Peo. v. Illinois Cent. R. Co., 
301 .1112'437, 184 NE 90; Peo. v. 
Riche s0Mel, 80; 7 U3830 INDY 6715" ‘Peo. 
v. New York Cent. R. Co., 301 Ill. 
54, 1383 NE 6738. 


20. Peo. v. Illinois Cent. 
BOP MIs 7) 134 NE 90. (Peow Vv, 


formality of 


Super, 7. 


R. Co., those 
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constitute privileged claims on 
movables, and are exempt from the 
registration. 
mount School Comrs. v. Pitts, 24 Que. 
(2) And the hypothec for 
school taxes covers all the costs, even 
incurred in a personal action 


[§§ 820-823 


the statute under which it is required. Where such 
a lien on personalty has attached, it is not divested 
by a sale under a deed of trust, but the buyer takes 
the property subject to the right of the district 
through its collector to enforce collection by levy- 
ing on and advertising the property for sale to sat- 
isfy the len.?® 


[§ 822] 6. Payment and Refunding of Taxes*—a. 
Payment. As a general rule the payment of school 
taxes is receivable only in the medium which the law 
authorizes the collecting officer to receive,**° and if 
he receives anything else, and receipts for the taxes, 
he must make good the amount;*? and where the 
statute requires such taxes to be paid in lawful mon- 
ey of the United States,**® they are payable only in 
that medium of payment,*® and not in state tax-re- 
ceivable coupons.*® Where such taxes are strictly 
local and assessed only on the property of the dis- 
trict for which they are levied, they are payable in 
the orders of the school trustees of such district,** 
but not in county warrants.*? A tender of less than 
the full amount of the taxes need not be accepted.** 


Discount. Statutes in some jurisdictions author- 
ize a discount for prompt payment of the tax.*+, 


[§ 823] b. Refunding or Recovery of Taxes 
Paid.*° Where the school district officers wrongfully 
collect school taxes on property outside the district 
there is an implied obligation to return the money 
so collected to the taxpayer.*® In accordance with 
the general rules elsewhere considered in this work*? 
and as statutes in some jurisdictions provide,*® an 


im- 34 Keystone State Bldg., etc., As- 


soc. v. Butterfield, supra. 
West- 

Repeal of statute as not affecting 
vested or accrued rights in general 
see Statutes [36 Cyc 1225]. 


35. Mission “School 


- 


Rich, 301 Ill. 80, 133 NE 671; Peo. 
ViemNie wm VoncLtoent. bw Co,,, S07 /41l, 
54, 133 NE 673. 


21. As to taxes generally see Mu- 
nicipal Corporations §§ 4434-4441; 
Taxation [37 Cyc 1138 et seq]. 


Effect of extension of tax by wrong 
officer see supra § 809. 


22. See Municipal Corporations §§ 


4434-4441; Taxation [37 Cyc 1138 et 
seq]. 
23: Toothaker v. Moore, 9 Iowa 


468 (vote of district). 


Levy of school taxes generally see 
‘supra §§ 793-808. 


24. McComb v. Robelen, 13 Del. 
‘Ch..-157,:116 A 745; Mission Inde- 
pendent School Dist. v. Armstrong, 
(Tex. Commn. A.) 222 SW 201 [rev 
(Civ. A.) 195°SW 895]. 


{a] Statute not creating lien.— 
A statute, authorizing a school dis- 
trict to levy additional taxes, if em- 
powered so to do at a special elec- 
tion, and providing that “in collect- 
ing the said tax he [the collector] 
shall proceed in the manner and have 
all the powers of the collector of 
county taxes,’ does not make the 
tax a lien on the assessed property, 
even though county taxes are spe- 
cifically made a lien. McComb v. 
Robelen, 13 Del. Ch. 157, 116 A 745. 


against the debtor of the taxes, and 
the school corporation may claim by 
an hypothecary action, from a third 
person owning the immovable 
charged with the payment of these 
taxes, the amount of such costs at 
the same time as that of the taxes. 
St. Henry School v. Solomon, 12 Que. 
Super. 179. 


25. Mission Independent School 
Dist. v. Armstrong, (Tex. Commn. 
ADieg2age SW e2Otetrevs (Cive Aj) 195 
SW 895]. 


. 26. Mission Independent School 
Dist. v. Armstrong, supra. 

27. Keystone State Bldg., etc, 
Assoc. v. Butterfield, 74 Pa. Super. 


582 (three years after year in which 
tax levied). 


28. Claysville Borough 
Distr wie WV O0rell “a3 wg. 
(filing of claim within 
time and manner). 


29. Cabin Creek Dist. Bd. of Ea- 
ucation v. Old Dominion Iron, ete., 
Co., 18 W. Va. 441. 


30. Claysville Borough School 
Dist. v. Worrell, 37 Pa. Super. 10. 
31. See supra § 816. 


32. Keystone State Bldg., etc., As- 
soc. v. Butterfield, 74 Pa. Super. 582. 


33. Keystone State Bldg., etc., As- 


School 
Super. 10 
prescribed 


Lb In Quebec (1) the school rates! soc. v. Butterfield, supra. 


i Independent 
Dist. v. Armstrong, (Tex. Commn. A.) 
for SW 201 [rev (Civ. A.) 195 SW 


36. Peo. v. Wright, 34 Mich. 371. 
37. Peo. v. Wright, supra. 
38. See statutory provisions. 


39. Greenhow v. Vashon, 81 Va. 
336 [aff 135 U. S. 662, 10 SCt 972, 34 L. 
ed. 304]. 

40. Greenhow v. Vashon, supra. 

41. Wallis v. Smith, 29 Ark. 354. 

42. Wallis v. Smith, supra. 

43. Garza Land, etc., Co. v. Red- 


wine Independent School Dist., (Tex. 
Civ. A.) 282 SW 905. 


44 See statutory provisions. 


[a] In Kentucky, St. § 2997, au- 
thorizing a discount for prompt pay- 
ment, has not been abrogated by 
Acts (1910) ¢ 2. Louisville Ba. of 
Education v. Sea, 167 Ky. 772, 181 SW 
670. 


45. Actions to recover taxes paid 
see infra § 878. 


46. Churchill v. Highland Park 
St tie School, 89 SW 122, 28 KyL 
62. 


47. See Taxation [87 Cyc 1174- 
1185]. 
48. See statutory provisions. 


*By FRANK Li. MORGINSON (§§ 822-823). 


For later cases, developments and changes in the law see Annotations, same title and section number, © 


§§ 823-825] 


action at law may be maintained to recover illegal 
taxes paid involuntarily*® or where the district does 
not legally exist,°° when paid under protest;>! but 
where a tax has been paid voluntarily®? and not un- 
der duress or coercion®® it cannot be recovered, even 
though paid under protest,°+ although the tax was 
illegal,®® although a judgment of ouster has been had 
against the body certifying the tax,** and although 
a bill to enjoin the collection of an earlier tax cer- 
tified by such board had been filed prior to the pay- 
ment,°’ and a taxpayer who has paid a tax assessed 
because of the refusal of the proper officer to issue 
his warrant for the collection of a rate bill to pay a 
teacher cannot maintain his individual suit to re- 
cover such tax money.®* The action is against the 
school district for whose use the tax is collected and 
to whose order it is subject,®°® although it is col- 
lected and deposited with a town treasurer®® or coun- 
ty officers,°? and such action cannot be maintained 
against the town®? or county®*® whose officers assess 
and collect the tax for the use of the district, unless 


they act illegally, or without authority, in making 


49. Starbird v. Falmouth School 
Dist. No. 7, 51 Me. 101; Haines v. 
Readfield School Dist. No. 6, 41 Me. 
246; Matteson v. Rosendale, 37 Wis.| (Mass.) 487; 
254; Braatz v. White Whale Lake} School Dist. No. 
School Dist., 1 Alta. L. 14. See also | 567. 
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the assessment and the money is not received and 
appropriated for the use of the district,°* nor against 
the assessors. °° 


[§ 824] 7. Collection and Enforcement*—a. In 
General. Collection and enforcement of taxes for 
school purposes are generally governed by statu- 
tory or charter provisions,*® both as to the particular 
officer or officers who are authorized to enforce the 
collection and their powers and duties,®? and the 
manner of enforcement of the tax.®® 


Funds raised for special purpose and in a special 
manner are not governed by statutes regulating the 
collection and enforcement of the general school 
funds.°® 


[§ 825] b. Collectors—(1) Particular Officers as 
Collectors. Under the various statutory provisions’? 
the duty to collect is vested in the relatos of coun- 
ty taxes’! or in the municipal or township treasurer 
or collector.72 School taxes may be collected by 
county officers although the constitution provides for 
taxation for school purposes distinct from taxation 


60. Starbird v. Falmouth School| the duty of the treasurer of a school 
Dist. No. 7, 51 Me. 101; 
konk Eighth School Dist., 
Joyner v. 


Ellis v. See-| district to sell land for delinquent 
11 Gray | school taxes, it is sufficient if the 
Egremont | clerk of the ‘school board makes the 
3 Cush. (Mass.) | sale at the instance and request of 
the treasurer). 


Dist. No. 6, 41 Me. 246; 


Tozier v. Vienna School Dist. No. 2, 
39 Me. 556 (dictum). 


50. Isaacson v. Parker, 43 S. D. 
142,178 NW 139, 42S. D. 562, 176 NW 
653. 


Readfield School 

Isaacson v. 
Parker, 43 S. D. 142, 178 NW 139, 42 S. 
D. 562, 176 NW 653; Braatz v. White 

ea ae Lake School Dist., 1 Alta. L. 
4, 


52, DAViS eV COMMUNI ty. J Conss 
School Dist. No. 115 Bd. of Eiduca- 
tion, 323 Ill. 281, 154 NE 127; Walser 
v. School Dist. No. 1 Bd. of Education, 
160 Ill. 272, 48 NE 346, 31 LRA 329 
fam 670 Wj Aa. 283)". Harding” v- 
Wiley, 219 Ill. A. 1; Withington v. 
Harvard, 8 Cush. (Mass.) 66. 


[a] Voluntary payment to wrong 
district.— Taxpayers in one _ school 
district who voluntarily pay a tax 
levied by mistake upon their lands 
to another district cannot recover 
back the same, where the books were 
kept open and means of knowledge of 
all the facts existed, although they 
supposed they were paying the tax to 
the district in which their lands lay. 
Walser v. School Dist. No. 1 Bd. of 
Education, 160 Ill. 272, 48 NE 346, 31 
LRA 329 [aff 57 Ill. A. 288]. 


53. See supra note 52. 
54. Harding v. Wiley, 219 Ill. A. 1. 


55. Davis v. Community Cons. 
School Dist. No. 115 Bd. of Education, 
S23, LI 28l. 154° NB 1275 Wwailser Vv. 
School Dist. No. 1 Bd. of Education, 
160 Ill. 272, 43 NE 346, 31 LRA 329 
[aff 57 Ill. A. 288]. 


56. Harding v. Wiley, 219 111. A..1. 
57. Harding v. Wiley, supra. 
58. Wall v. Eastman, 1 Mich. 268. 


59. Starbird v. Falmouth School 
Dist No.,.%,.0L. Me, 101; \ Haines v: 
Readfield School Dist. No. 6, 41 Me. 
246; Bacon v. Barnstable Thirteenth 
School Dist., 97 Mass. 421; Ellis v. 
Seekonk Bighth School Dist., 11 Gray 
(Mass.) 487; Matteson v. Rosendale, 


51.. Haines v. 


37 Wis. 254. 


61. Allred v. Dunn, 207 Ala. 469, 
93 S 390. 


62. Trim v. Charleston, 41 Me. 504; 
Trafton v. Alfred, 15 Me. 258; Bacon 
v. Barnstable Thirteenth School Dist., 
97 Mass. 421. 


63. See cases infra this note. 


[a] In California Pol. Code § 3819, 
as amended by the statute of 1893, 
providing for actions against counties 
to recover illegal taxes paid under 
protest, does not authorize an action 
to be brought against a county for 
taxes collected by it for the use of 
and to be disbursed by a local school 
district within the county, and for 
the enforced payment of which by the 
county it can have no_ recourse 
against such school district. Elberg 
vy. San Luis Obispo County, 112 Cal. 
316, 41 P 475, 44 P 572; Pacific Mut. 
L. Ins. Com ve oe Diego cunt: Take, 
Cal. 314, 41 P 423, 44 P 57 


64. Powers v. Sanford, 39 Me. 183. 


{a] Statutory provision exempting 
assessors of town who are required 
to levy a tax in a school district from 
personal liability, when they act with 
faithfulness, and providing that any 
further liability shall rest solely on 
the district, does not make a district 
liable for the errors of a town. Pow- 
ers v. Sanford, 39 Me. 183. 


65. Bacon v. Barnstable Thirteenth 
School Dist., 97 Mass, 421. 


66. See statutory provisions. 


67. Chiles v. Todd, 4 B. Mon. (Ky.) 
126; Smyth v. Titcomb, 31 Me. 272; 
Com. v. Titusville School Dist., 41 Pa. 
Co. 292; Rowley v. Greenville Bor- 
ough School Dist., 40 Pa. Co. 140; 
Copelin v. Harrisburg School Bd., 32 
Pa. Co. 162. See In re School Tax 
Collectors, 20 Pa. Dist. 885, 39 Pa. Co. 
310 (an opinion of attorney general of 
Pennsylvania construing provisions 
of School Code of May 18, 1911, Act 
No. 191); In re School Taxes on 
Seated Lands, 14 Pa. Dist. & Co. 241 
(construing Act May 9, 1929 [P. L. 
1684]). But see Wilson v. Locke, 18 
Ida. 582, 111 P 247 (where it is made 


*By JOHN H. LINTON (§§ 824-863). 


68. See infra § 843. 


69. Helena Special School Dist. vw. 
Kitchens, 108 Ark. 137, 156 SW 441. ° 


70. See statutory provisions. 


71. Louisa County v. pas & 
Iowa 517. ; 


72. Smyth v. Titcomb, 31 Me. 2225 
Cole v. Coal Tp. School Directors, 11 
Pa. Dist. & Co. 259; Stark v.. Barrett, 
22 Pa. Dist. 36; Com. v. Titusville 
school Dist, 41, Pa. Co... 292. "Conaw wo 
Brown, 40 Pa. Co. 201; Somerville v. 
Gallaher, 13 Pa. Co. 666; Com. v. Bit- 
ting, 2 Pa. Co. 298; Mellinger v. Di- 
rectors, 3 LancLRev 385; Alexander 
Mes asa Dist. No. 6, 62 Vt..273, 19 A 


[a] Particular act construed.— 
Under the act of June 20, 1901, pro- 
viding that city treasurers of cities 
of the third class should be the ecol- 
lectors of all the school taxes levied 
in their respective cities, but limiting 
that power by a further provision tm 
section 8 that the school taxes re- 
ferred to were only those levied by 
the boards of school controllers, or- 
ganized and acting under the act of 
1874 and supplement of 1871, a city 
treasurer of a city of the third class 
is not the collector of school taxes, 
where it appears that the _ school 
board has accepted only sections 42 
and 43 of the act of May 23, 1874, and 
has not accepted section 41 of the 
same act. Copelin v. Harrisburg, 215 
Pa. 359, 64 A 542. 


‘{b] Validity of statute—Acts 
(1924) c¢ 61, amending Acts (1922) ¢ 
35, by conferring upon a city tax col- 
lector, instead of the sheriff, the au- 
thority to collect taxes for the school 
districts within the city is not viola- 
tive of Const. § 51, as to the subject 
and title of statutes, § 161 prohibiting 
the change of the compensation or 
the extension of the term of office of 
any city officer during his term of of- 
fice, and § 235, prohibiting the change 
of the salaries of public officers dur- 
ing the terms for which they were 
elected, but valid and effective as to 
the 1924 taxes. Ross v. Cundiff, 206 
Ky. 352, 267 SW 169 


(LG a aloas Cena 
for county purposes,** and the right to collect school 
taxes may by statute be incident to the office of city 
treasurer®* regardless of the method by which he is 
chosen.7° Where the constitution prohibits an offi- 
cer from holding two offices of emolument, a stat- 
ute imposing the duty of collection of taxes in a 
school district thereby created on the city assessor 
and collector, merely imposes additional duties upon 
the city assessor, even though his compensation is 
increased accordingly, and does not create a new 
office within the meaning of the constitutional pro- 
hibition.“® A statute providing that county officers 
shall levy and collect school taxes for certain pur- 
poses has reference to those officers in the county 
who by the constitution are authorized to levy and 
collect the taxes in such cases.‘? 


Implied repeal of statutes. A special act estab- 
lishing a city as an independent school district and 
providing for the collection of taxes therein by the 
officer charged with the duty of collecting general 
city taxes is not repealed by the subsequent enact- 
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ment of a general school law.7* Likewise, a gen- 
eral act giving the board of school directors in 
school districts of the second class power to appoint 
a tax collector if one is not elected does not repeal a 
prior statute placing the power to collect school 
taxes in cities of the third class in the city treas- 
urer, where such city constitutes a school district of 
the second class,*® but in providing for a new and 
complete system for the regulation and maintenance 
of public schools throughout the state it will be given 
the effect the legislature intended, abrogating limita- 
tions existing on the power of the city treasurer to 
collect school taxes under prior statutes.®° 


[§ 826] (2) Compensation of  Collectors—(a) 
Right to Compensation. There must be some spe- 
cific statutory authority for the allowance of a com- 
mission or fee to tax collectors,*! and under the vari- 
ous statutory provisions’? a tax collector is gen- 
erally entitled to compensation for his services out 
of the funds collected.** The right to a fee from 
the general common school fund does not include 


73. Coppedge v. State, 99 Fla. 358, 
ATS) SLO. . 


74 See statutory provisions. 


. 75. Com. v. Gritman, 255 Pa, 277, 
99 A 874. 
[a] Method of securing office was 


held immaterial under the act of June 
20, 1901 (P. UL. p 578) providing that 
the city treasurer in each city of the 
third class, by virtue of his office, 
shall be the collector of school taxes. 
The right to collect such taxes vested 
in the city treasurer chosen by the 
city council, regardless of whether he 
could be said to have been “elected” 
within the meaning of a subsequent 
statute providing for the appointment 
by the board of school directors where 
the tax collector is not elected. Com. 
Vv. Gritman, 255 Pa: 277, 99 A’ 874. 


76. First Baptist Church v. Fort 
Worth, (Tex. Commn. A.) 26 SW (2d) 
196 [aff (Civ. A.) 17 SW (2d) 130] 
(Loc. & Spec. L. (1925) ¢ 230, Const. 
art 16 § 40). 


- 77. Dove v. Kirkland, 92 S. C. 313, 
75 SE 508. 
{a] “County officers,” in Acts 


(1907) p 523 § 4, declaring it the duty 
of the county officers, charged with 
assessment and collection of taxes, to 
levy and collect from the property 
within a school district a sum to pay 
interest on bonds issued by the dis- 
trict, and to create a sinking fund to 
pay the bonds, has reference to those 
officers in the county who are author- 
ized to levy and collect the taxes in 
such cases, and so does not contra- 
vene Const. art 10 § 5 providing 
that the corporate authorities of 
school districts may be vested with 
-power to assess and collect taxes for 
school purposes. Dove v. Kirkland, 92 
S. Cc. 3138, 75 SE 508. 


78. Clemans v. Wheeling Inde- 
pendent School Dist. Bd. of Education, 
68 W. Va. 298, 69 SE 808. 


79. Com. v. Dusman, 240 Pa. 464, 
87 A 783. 
80. Copelin v. Harrisburg School 


Bad., 242 Pa. 221, 88 A 1012. 


gl. Ark.—Helena Special School 
Dist. No. 1 v. Kitchens, 108 Ark. 137, 
156 SW 441. 

Ga.—Waycross v. Board of Educa- 
tion, 87 Ga. 22, 13 SE 133. 


Mad.—Anne Arundel County School 


v. Gantt, 73 Md. 521, 21 A 548. 


N. C.—Iredell County Bd. of Edu- 
cation v. Iredell County, 137 N. C. 63, 
49 SE 47. 


Pa.—-Cameron County v. Shippen 
Tp. School-Dist., 117 Pa. 149, 11 A 534. 


R. I.—Wood v. Warwick School 
Dist.2No. 5,28 Ri 1 1299, 67 A 65. 


[a] Under statute providing that 
the school tax “shall constitute a 
separate fund, and shall not be used 
for any other purpose than that for 
which it was levied,’ and providing 
for a separate levy to compensate the 
collector, it was held the county com- 
missioners were without authority to 
withhold any part of the amount 
levied for school purposes to pay the 
collector’s commissions. Anne Arun- 
del County School v. Gantt, 73 Md. 
521, 21 A 548. 


82. See statutory provisions. 


Compensation and reimbursement 
of district officers generally see supra 
§§ 200, 201. 


83. Waycross v. Board of Educa- 
tion, 87 Gal 22, 13 SH) 133%) Iredell 
County Bd. of Education v. Iredell 
County, “UsteN;, C24 63; 499 SHPl47i: 
Cameron County v. Shippen Tp. 
SchoolS. Dist. live Pas l498 1d Am S34 
[rev 3 Pa. Co. 15]; In re School Tax 
Collectors, 42 Pa. Co. 508; Rowley v. 
Greenville Borough School Dist., 40 
Pa. Co. 140. See In re School Taxes 
on Seated Lands, 14 Pa. Dist. & Co. 
241 (opinion by Department of 
Justice to the effect that a collector 
is not entitled to any compensation 
on taxes returned to the county com- 
missioners for collection). But see 
Wood v. Warwick School Dist. No. 5, 
28 R. I. 299, 67 A 65 (holding, how- 
ever, that a tax collector incurring 
expenses for printing and premium on 
his bond is not entitled to reimburse- 
ment from the district in the ab- 
sence of a vote authorizing the ex- 
penses). 


[a] Burden of paying compensa- 
tion.—(1) ‘No valid reason can be ad- 
vanced why the citizens and 
property of cities of the first, second, 
third and fourth classes and of 
graded common school _ districts 
should assist in paying for the col- 
lection of a county school tax, the 
benefits of which they receive in no 
part and in the selection of the body 
receiving and controlling the taxes 
and procuring the levy of the tax 


they have no part, while at the same 
time they are required to pay taxes 
and the costs of collecting same for 
their own school purposes, and in 
which the citizens and property out- 
side of such cities and districts ren- 
der them no assistance. It is, also, 
plain that the legislature intended to 
place the entire burden of the costs 
of collecting the county school tax 
upon the procéeds of such tax, and 
thus to impose the burden of paying 
for its collection upon the persons and 
property receiving the benefits of the 
tax, and to relieve the county, as a 
whole, from the burden.” Ross v. 
Jefferson County Bd. of Education, 
196 Ky. 366, 374, 244 SW 793 (constru- 
ing Acts [1920] ec 36). (¢2) “The law 
does not make the expense of col- 
lecting a special tax school district 
tax a state purpose. Such expense 
is a school district purpose, and the 
law contemplates that the commis- 
sions allowed by statute for collect- 
ing a school district tax shall be paid 
from the tax collected for the school 
district.” Coppedge v. State, 99 Fla. 
358, 127 S 319, 321. 


[b] “County taxes” held to include 
school taxes within the meaning of a 
statute fixing the compensation of 
sheriffs for the collection of county 
taxes, so that where no specific pro- 
vision was made in the statute regu- 
lating school taxes for the compen- 
sation of the collector, a sheriff was 
entitled to fees under the provisions 
of the more general statute. Iredell 
County Bd. of Education v. Iredell 
County, 137 N. C. 638, 49 SE 47. 


[c] Compensation for loss of fees. 
—A collector of the education rate for 
the city of London was not entitled to 
compensation for partial loss of fees 
resulting from an act transferring the 
powers, rights, and liabilities of the 
London school board to the London 
county council and providing that the 
officers of any authority whose prop- 
erty, rights, and liabilities were 
transferred under the act should be 
entitled to have compensation paid to 
him for such pecuniary loss by the 
county council, to whom the powers 
of authority, whose officer he was, 
were transferred, and also any other 
officers (with the necessary modifica- 
tions), Since as collector of the edu- 
eation rate he was an officer of the 
city corporation, and not a _ trans- 
ferred officer within the meaning of 
the act, and the “powers of the au- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the right to a fee out of a special fund obtained for 
a special purpose,** and if specific provision is made 
fixing the commission for the collection and enforce- 
ment of school taxes, the provisions of a general law 
will not apply.s® A constitutional provision for the 
levying and collection of a district school tax for 
the exclusive use of public free schools within the 
district does not however forbid the payment of 
reasonable statutory commissions out of the taxes,*® 
and similarly, a statute providing that the taxes as 
collected shall be used only to establish and main- 
tain public schools does not prevent the officers or 
body vested with the power to fix the compensation 
of the collector from granting reasonable fees out 
of such fund.87 Being a state tax, a school tax 
does not come within the scope of a statute regulat- 
ing the commissions of municipal tax collectors*® 
unless it has been otherwise provided that such tax 
shall be considered as a municipal tax.°® Under 
some statutes, tax collectors are not entitled to any 
compensation whatever for collecting school taxes 
or revenue raised for the maintenance and support 
of publie schools,®® and in such ease the school tax 
collector must look for his compensation to the 
general expense fund of the county,®! or may be 
required to perform the service as an incident to his 
office and without any additional compensation.°? 


Commissions not earned. Where it is provided 
by statute that no officer shall demand or receive any 


~~ 


thority whose officer he was’ were| Mackey, 168 Ky. 58, 181 SW 621, the| taxes under the statute. 
“It is manifest that the | Rockdale, 112 Tex. 209, 246 SW 654. 


not transferred; and further, it was] court said: 
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fee for services not actually renderetl, a tax collec- 
tor cannot recover from the agency vested with the 
authority to make levies commissions which he would 
have earned on taxes that were by oversight omitted, 
from the tax bills.®% 


Increase or decrease of compensation. Although 
there is a constitutional limitation on the power of 
the legislature to inerease or decrease fees of pub- 
he officers during their, terms of office, where such 
an act has been passed during a term of office, the 
tax collector may retain increased commissions on 
collections made during a renewed term.®* 


Payment to person not entitled. A collector may 
recover from the school district commissions paid 
to one who was wrongfully inducted into office.®® 


[§ 827] (b) Allowance and Payment. A statute 
vesting in the board of school directors the power 
to fix the compensation of school tax collectors?® 
contemplates the exercise of a reasonable discretion 
by the school board in the interests of the public, 
and it cannot arbitrarily allow a commission out of 
all reasonable proportion to the services rendered,®? 
but the failure of the board to fix the commissions 
prior to the delivery of the duplicate and tax war- 
rant does not serve to fix the compensation at the 
rate which was allowed for the collection of taxes 
of the previous year,?*® as the acceptance of the 
duplicate and warrant without protest constitutes 


McCalla v. 


not intended by providing that the act 
should apply “‘to any other officers,” 
to extend it beyond an officer whose 
duties were transferred under the act. 
Rex v. London County Council, [1906] 
WK B346. 


84. Helena Special School Dist. No. 
1 v. Kitchens, 108 Ark. 137, 156 SW 
441. 


85. Turner County Independent 
School School Dist. No. 2 Bd. of Edu- 
eation v. Turner County, 26 S. D. 33, 
127 NW 5382. 


86. Coppedge v. State, 99 Fla. 358, 
UPA) BRE 


87. Waycross v. Board of Educa- 
tion, 87 Ga. 22, 13 SE 133. 


88. Birmingham v. Hawkins, 208 
Ala. 79, 94S 62. 


[a] Ex officio services.—A statute 
increasing the commission of a city 
officer during his term of office as 
compensation for services rendered 
in the collection of school taxes, is 
not in conflict with a constitutional 
provision which prohibits the _ in- 
erease or decrease of fees of public 
officers during their terms of Office, 
except in the case of allowances made 
to county officers for ex officio serv- 
ices, as such services are in their 
nature ex officio. Birmingham v. 
Hawkins, 208 Ala. 79, 94 S 62. 


89. Birmingham v. Hawkins, 208 
ACL vam ae Ato a Ola 


90. See statutory provisions. 


91. Clark v. Mason County, 197 Ky. 
381, 247 SW 37; Com. v. Mackoy, 168 
Ky. 64, 181 SW 623; Com. v. Mackey, 
168 Ky. 58, 181 SW 621. But see Cop- 
pedge v. State, 99 Fla. 358, 127 S 319 
(where it was held the expenses of 
collecting a special school tax is not 
a “county purpose” so as to be pay- 
able out of county funds). 


[a] Reason for rule.—Comment- 
ing upon the decision in Com. Vv. 


al 


county is under no obligation to pay 
the cost of collecting other than coun- 
ty taxes and that in adjudging it 
should pay the commissions the court 
in that case considered that, in the 
larger sense, the funds thus collected 
were county funds, and if so there 
ean be no question that they should 
be combined with the other county 
revenue in a Single sum in estimat- 
ing the amount of his commissions.” 
Clark v. Mason County, 197 Ky. 381, 
385, 247 SW 37. 


92. Gorman v. Boise County, 1 Ida. 
647; McCalla v. Rockdale, 112 Tex. 
209, 246 SW 654; Ft. Worth v. Ft. 
Worth Independent School  Dist., 
(Tex. Civ. A.) 224 SW 294; American 
Surety Co. v. Ft. Worth In'dependent 
School Dist., (Tex. Civ. A.) 224 SW 
292. 


fa] Under statute (Gen. L. 27th 
Leg. [1909] c 11 [Rev. St. art 2881]), 
providing that in independent dis- 
tricts in cities or towns having a city 
assessor and collector of taxes, that 
officer should assess and collect the 
taxes for school purposes, and that 
he should receive no other compensa- 
tion therefor than the compensation 
paid him for assessing and collecting 
other city taxes, it was held that the 
duty of assessing and _ collecting 
school taxes was imposed upon ap- 
pellant as an incident to his office, 
and by accepting the same he is 
deemed to have engaged to perform 
such duty without compensation, and 
that the city had no power to pass 
an ordinance compensating him out of 
such school taxes or out of its gen- 
eral fund. McCalla v. Rockdale, 112 
Tex. 209, 246 SW 654. 


[b] “Collecting” held to include 


both assessment and collection under, 


Gen. L. 27th Leg. (1901) ¢ 111 (Rev. 
St. art 2881) providing for collection 
of school taxes by a city assessor or 
collector, so that such officers are not 
entitled to compensation for either 
assessment or collection of school 


93. Wright v. Morris, 212 Ky. 4 
279 SW 631. ea 


94. Mobile County School v. Ameri- 
can Surety Co., 220 Ala. 458,°125 S 
906. See Rowley v. Greenville Bor- 
ough School Dist:, 40 Pa. Co. .140 
(where a term prolonged by virtue of 
a constitutional amendment and an 
act of the legislature was held not to 
be a new term, but a “continuing 
one,” so that the board of school di- 
rectors could not lower the compen- 
sation during the prolonged’ period); 
Wood v. Warwick School Dist. No. 5, 
28 R. I. 299, 67 A 65 (where the right 
to decrease the compensation for a 
new term was sustained). 


[a] Reduction of commission dur- 
ing term of office of the school tax 
collector is not prevented by a con- 
stitutional provision which prohibits 
any change in the compensation of a 
county officer during his term of of- 
fice, where all fees and commissions 
are remitted to a general fund out of 
which a fixed salary is paid, and such 
fund was more than sufficient to pay 
the salary. Ross v. County Bd. of 
Education, 196 Ky. 366, 224 SW 793. 


95. Marshall v. Uniontown School 
Dist., 262 Pa. 224, 105 A 78; Johnson 
v. Abington Tp. School Dist.; 95 Pa. 
Super. 561. 


96. See statutory provisions. 


97. Mason v. Hanover Tp. School 
Dist., 242 Pa. 359, 89 A 552; See Com. 
v. Chambersburg School Dist., 30 Pa. 
Dist. 776 (recognizing the rule). 


[a] Suit to enjoin allowance of ex- 
cessive compensation is a proper rem- 
edy for the taxpayer where the school 
board abused its discretion in the 
award of excessive compensation to 
a tax collector. Mason v. Hanover 
ay School Dist.,” 242 'Pa. 359, '89 A 


98. Babich v. Duryea School Dist., 
14 Pa. Dist. & Co. 380. 
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an implied agfeement by him to accept such com- 
mission as the board may later determine,®® and 
the commission as subsequently fixed is controlling al- 
though the taxes were collected before that date.? 
Under rules of general application? mandamus may 
be the appropriate remedy to compel the payment of 
commissions allowed by statute for collecting school 
district taxes.® 


[$ 828] (c) Liability for Excess Commissions Re- 
tained. A tax collector is liable for commissions re- 
tained by him in excess of those permitted by stat- 
ute,* at least when such commissions are still in 
his hands when demanded or have been received 
back in the payment of his salary.® In such cases 
there may also be a recovery against his bondsmen.® 
The collector is not however liable for excess com- 
missions collected by him in good faith and turned 
over to the proper authorities before notice of any 
contrary claim of right.” 


A settlement in which the provisions of a statute 
regulating settlements were not complied with, is no 
protection to the collector or sureties on his bond 
for excessive commissions retained. 


[§ 829] c. Authority To Collect—(1) In General. 
A collector has no authority to act until he has ful- 


[a] Payment specifically applied 
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the same to the auditor acted in the 


Bei. 3 
. r a 
be 
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filled the requirements making him a legally qualified 
collector of the district.® If a collector is required to 
give a bond he has no authority to collect school 
moneys until he has done so.1° 


Resignation. Under the rules of general applica- 
tion,!! a collector cannot be held to have resigned his 
office so as to preclude him from performing the 
duties thereof until such resignation has been made 
to, and accepted by, the proper authorities.*? 


Expiration of term. A tax collector cannot levy 
on property after his term of office has expired and 
an order has been entered by the proper body approv- 
ing a final settlement. 


Disorganization of district. The collector of a 
de facto school district may collect a*school tax 
even after the district has been disorganized by 
quo warranto proceedings,!4 acting as an agent of the 
state in the collection of the tax.?® 


[§ 830] (2) De Facto Collectors. A collection 
by a de facto collector is valid as to the public and 
third persons.?® 


[§ 831] (8) Delivery of Tax List. Where by stat- 
ute the board of school directors is empowered to 
appoint a school tax collector in certain contingen- 


void as to his sureties by reason of 


to certain collections cannot be con- 
strued as a determination of the com- 
mission to be paid the tax collector 
for any other taxes than those desig- 
nated. Babich v. Duryea School Dist. 
14 Pa, Dist. & Co. 380. 


99. Babich v. Duryea School Dist., 
supra. 


1. «Babich v. Duryea School Dist., 
supra. 


2. Mandamus to compel payment 
of salaries generally see Mandamus 
§§ 307-312. 


- 3. Coppedge v. State, 99 Fla. 358, 
12% S-319. 


“4 Com. vi Towery, 215 Ky. 344, 
285 SW 204; Owen County Bd. of 
Education v. Kemper, 197 Ky. 407, 
247 SW 25; Ross v. Jefferson Coun- 
ty Bd. of Education, 196 Ky. 366, 
244 SW 793; Jackson Parish School 
Bd: v. McBride, 138 La. 598, 70 S 
527. 


5. Ross v. Jefferson County Bd. 
of Education, 196 Ky. 366, 244 SW 
793. 


6. Maryland Fidelity, etce., Co. v. 
Christian County,.Bd. of Education, 
228 Ky. 362, 15 Sw (2d) 287. 


[a] Under statute whereby the 
fiscal court is the fiscal agent of 
the county and fully authorized to 
settle disputed claims on behalf of 
the county, it was held that it did 
not, however, have authority to re- 
lease the surety for a school tax 
collector from liability to the coun- 
ty board of education, the school 
tax being separate and ‘distinct from 
the county tax and the members of 
the board of education. state offi- 
cers, and not county officers. Mary- 
land Fidelity, etc., Co. v. Christian 
County Bd. of Education, 228 Ky. 
362, 15 SW (2d) 287. 


7. Ross v. Jefferson ‘Gounty Bad. 
of Education, 196 Ky. 366, 244 SW 


792. 
[a] Reason for rule.—‘‘The ap- 
pellant . in the collection of 


the -commissions, and paying over 


nature of an agent for the state and 
where an agent receives money for 
his principal without any notice that 
the money is wrongfully obtained and 
pays it over to his principal, he can 
not be held liable, and the same rule 
applies to an officer collecting pub- 
lic moneys, who illegally makes col- 
lections, by color of law and in good 
faith pays it to the proper author- 
ities.” Ross y. Jefferson County Bd. 
of Education, 196 Ky. 366, 3878, 244 
SW 793. 


S37, Com. We 
181 SW 621. 


9. Houston v. Russell, 52 Vt. 110. 


[a] Under statutes requiring the 
constable to collect nonresident 
school taxes and pay them over to 
the collector from whom he received 
bis list, and that a collector who 
is elected by tthe district to fill a 
vacancy in that office shall be sworn 
before the clerk of the district shall 
deliver to him the uncollected tax 
bills of his predecessor, a collector 
who has been appointed to fill such 
a vacancy cannot maintain a _ suit 
against a constable for nonresident 
taxes collected under tax bills deliv- 
ered to the constable by the pred- 
ecessor in office of plaintiff with- 
out alleging and proving that he was 
the legally qualified collector and had 
taken the official oath required. 
Houston v. Russell, 52 Vt. 110. 


10. Woodhull v. Bohenblost, 4 
Hun (N. Y.) 399; In re School Tax 
Collectors, 20 Pa. Dist. 885. See al- 
so In re School Tax So aa 21 
Pa. Dist. 229, 39 Pa. Co. 0. 


[a] Default in giving bond.—Un- 
der L, (1864) c 555 § 88, a collec- 
tor is not in default for failing to 
give a bond, until the school trus- 
tees limit the time within which the 
bond must be given, and determine 
its amount. Woodhull v. Bohenblost, 
4 Hun (N. Y.) 399. See Stark v. 
Barrett, 22 Pa. Dist. 36' (to same ef- 
fect). 


[b] Bond not void as to sureties. 
—The bond of a tax collector is not 


Mackey, 168 Ky. 58, 


the fact that it is not signed by him, 
where the trustees of the district 
are allowed to pursue him by any 
remedy, and the rights of the sure- 
ties against him are therefore the 


same as though he had_ signed. 
O’Hanlon v. Scott, 89 Hun 44, 35 
NYS 31. 

ll. See Officers § 129. 

12. Com. v. Chambersburg School 
Dists. 20° Pan DistwiG. 


“Tt is contended by defendants that 
the relator has resigned his said of- 
fice and forfeited his right thereto. 
In considering the facts in connec- 
tion therewith we . . . can con- 
sider only such things as occurred 
between the school board and the 
relator, and consider nothing which 
occurred in conversations between in- 
dividual members of the board and 
the relator. The relator has not re- 
signed his office of tax collector. A 
vacancy in the office of tax collec- 
tor must be filled by the Court of 
Quarter Sessions. . The rule 
is that a resignation of a public of- 
ficer does not become complete un- 
less presented to the proper au- 
thority and accepted by it. The 
proper authority to accept a resigna- 
tion is that which has the power to 
fill the vacancy. - . It does not 
appear that the relator presented his 
resignation to the Court of Quarter 
Sessions.” Com. v. Chambersburg 
School Dist., supra. 


13. Elkhorn Coal Corp. v. Moore, 
222 Ky. 37, 299 SW 1058. 


14. State v. Johnson, 316 Mo. 21, 
296 SW 806. 


15. State v. Johnson, 316 Mo. 21, 
296 SW 806. 


16. Hamlin v. Dingman, 
CN. Gen) 60> See Willard v. Pike, 
59 Vt. 202, 9 A 907 (where in ‘an 
action against a tax collector for 
trespass and for conversion of bank 
stock it was held defendant could 
justify only by showing he was a 
de jure officer). 


Acts of de facto officers generally 
see Officers § 378. 


5 Lans. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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cies, and it is further provided that no tax collee- 
tor shall be reappointed or authorized to collect any 
school taxes unless he shall first have settled his 
duplicate in full with the board for the preceding 
year, the school board has no authority to refuse to 
deliver the tax duplicate to a collector elected by the 
people and securing his position in another manner 
than that provided in the statute.17 <A 
who has qualified himself for the position in aecord- 
ance with the law may by mandamus compel the 
school board to issue the tax duplicates and war- 


rant to him.18" 


[§ 832] d. Warrant for Collection—(1) In Gen- 
As a general rule a collector’s authority to 
collect school district taxes is his tax warrant or 
order issued to him by the proper officers,® and 
which ordinarily is governed by the rules relating to 
tax warrants generally,?° and if he interferes with 
a taxpayer’s property without a proper tax warrant 
The authority conferred by 


eral. 


he is a trespasser.?+ 


17. Black v. Duquesne Borough 
School Dist.,. 239- Pa. 96, 86 A 703; 
Com. v. Titusville School Dist., 41 
Pa. Co, 292. 


18. Cole v. Coal Tp. School Di- 
rectors, 11.Pa. Dist. &. Co. 259; ‘Com. 
v. Chambersburg School Dist., 30 Pa. 
Dishes 176s;.isStark -v. Barrett, 22 Pa. 
Dist. 36; Com. v. Titusville School 
Dist:, 41 Pa. Co..292; Com. -yv.. Brown, 
AQ Pas TCo.s 2015) Com: ov Bitting, <2 
PCO. ta 9 Ss 


19. Higgins v. Reed, 8 Iowa 298, 
74 AmD 305; Wakins v. Eakins, 20 
SW) -285, °14 Kyl 7562;: “Hilbish® v. 
Hower, 58 Pa. 93. 


fa] Where order levying school 
tax is void, it gives no authority to 
the collector to collect the tax, or 
to retain the money when collected. 
U. S. Fidelity, etc., Co. v. Somerset 


Bd. of Education, 86 SW 1120, 27 
KyL 863. 

20. See generally Taxation [37 
Cye 1201]. 


21. Hilbish v. Hower, 58 Pa. 93. 


Actions for damages for wrong- 
ful collection of taxes see infra § 
879. 


22. Higgins v. Reed, 8 Iowa 298, 
74 AmD 305. 


23. Colton v. Beardsley, 38 Barb. 
(N. Y.) 29; Doolittle v. Doolittle, 
Bie BarbmiGNre i), oe Ehomasi av. 
Clapp, 20 Barb. (N. Y.) 165 [aff 20 
Barb. 168 note]; Finch v. Cleveland, 
10 Barb. (N. Y.) 290; Alexander v. 
Hoyt, 7 Wend. (N. Y.) 89. 


24. Doolittle v. Doolittle, 31 Barb. 
qN.. ¥.° 312. 

25. Thomas v. Clapp, 20 Barb. (N. 
Y.) 165 [aff 20 Barb. 168 note]. 

26. Doolittle v. Doolittle, 31 Barb. 
CNe NG) aoa 


27. Frederick v. Dorn, 66 App. 
Div. 97, 72 NYS 672; Stroud v. But- 
ler Barb, iCNS, Ye 32715 Claris 


v. Hallock, 16 Wend. (N. Y.) 607. 


[a] Blection to treat collector 
as wrongdoer.—‘‘Where property is 
sold for more than the amount of 
the tax, the party may recover the 
surplus in an action for money had 
and received to his use. In that 
case, whether the proceedings were 
regular or not, he affirms the sale. 
But here the plaintiff disaffirms the 
sale and treats the defendants as 
trespassers. After a recovery in this 
action, whatever rule of damages may 
be adopted, he would be estopped 


SCHOOLS AND SCHOOL DISTRICTS 


such a warrant 


collector 
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is not only to the person in office 


at the time of its issue, but also to his successor.?? 
If the warrant is valid on its face, it affords com- 
plete protection to the collector in enforcing the 
collection,?*? although it is issued on a void order,?* 
or although the collector has knowledge of facts ren- 
dering it invalid;?° and such warrant will also pro- 
tect those who aid him in taking the property.?® 
Where the warrant is void or irregular on its face it 
will afford no protection to the collector.?7 


[§ 833] (2) Requisites of Warrant. 


A warrant 


for the collection of school taxes must be issued under 


that 1t must be 
cer.*® 


force and effect 


from bringing an action for the sur- 
plus money. He would be concluded 
by his election to treat the defend- 
ants as wrong-doers, and could not 
afterwards turn round and affirm 
their proceedings for the purpose of 
recovering the balance of the pur- 
chase money beyond the amount of 
the tax.” Clark v. Hallock, 16 Wend. 
CONE mya) nO), sane Os 


238. Chiles _v. Todd, 
(Ky.) 126; Folsom v. 
Wend. (N. Y.) 266; 
58 Pa. 93;. Gillies. v.. Wood, .13. U. 
CC.) Q..B, (Ont) 93575 See stroud ww 
Butler, 18 Barb. (N. Y.) 327 (where, 
under a statute providing that a col- 
lector shall proceed forthwith to 
collect the taxes, the collector was 
held at fault in not making a return 
of the warrant within thirty days as 
directed therein). 


[a] Time of issuing.—A statutory 
provision requiring the warrant to 
be made out within a specified time 
is merely directory, and, being for 
the benefit of the public, does not 
prevent its being made out after the 
time specified in the statute has 
elapsed. Thomas v. Clapp, 20 Barb. 
(N. Y.) 165 [aff 20 Barb. 168 note]. 


{[b] Neglect to specify in warrant 
limit of time, as required by stat- 
ute, within which the tax is to be 
collected, is not a defect of which 
a person taxed can take advantage, 
and although it may render the war- 
rant informal and defective as be- 
tween the school district and a col- 
lector, it does not invalidate the ac- 
tion taken by the latter to collect 
the tax. Walker v. Miner, 32 Vt. 
769. 


[ec] Particular order held suffi- 
cient.—A tax fieri facias showing the 
amount of property returned, the 
amount of the tax, the number of the 
return, the number of the district, the 
state and county, the levying officers 
to whom addressed, the date of its is- 
sue, the official by whom it was is- 
sued, and that it was for a _ school 
tax, recited all necessary jurisdiction- 
al facts;~ Morris v.).Smith,, 153, Ga. 
438, 112 SE 468. 


[d] Warrant held void.—Under a 
statute giving the taxpayer thirty 
days from the time of the posting of 
notice in which to make voluntary 
payments and fixing the fees of the 
collector at one per cent on the pay- 
ments thus made, a warrant directing 
the collector to receive voluntary pay- 
ments for two weeks and thereafter 
to proceed forthwith to collect the 


4 B. Mon. 
Streeter, 24 
Hilbish v. Hower, 


[§ 834] (3) Renewal; 

- rant. Under some statutes a tax warrant which has 
expired may be renewed®° and the renewal is equiva- 
lent to the issuing of a new warrant of the same 


authority of, and in conformity with, the law,?® as 


issued by the proper board or offi- 


Supplying of Lost War- 


as the original’! regardless of lim- 


residue with fees at five per cent was 
void. Frederick vy. Dorn, 66 App. Div. 
SH 174 INE SH BER ; 


[e] Warrant is not rendered void 
(1) by a direction to the collector to 
collect the amount of the tax, togeth- 
er with five per cent for his fees, al- 
though the statutes give him only one 
per cent.(Thomas v. Clapp, 20 Barb. 
(N. Y.) 165), (2) or by the fact that 
after the delivery of the warrant to 
the collector, the same is reduced by 
one of the trustees (Folsom y. Street- 
er, 24 Wend.» (N.iSY)2 266). (3) A 
warrant for the collection of a school 
district tax was not invalid because 
it directed the money collected to be 
paid to the treasurer of the district, 
although the compiled statutes pro- 
vided that the warrant should require 
the mpney to be paid to the prudential 
committee, since the legislature by 
the act of 1854 authorizing school 
districts to elect a treasurer intended 
to make an officer whose special duty 
it should be to receive and disburse 
all moneys of the district, and to that 
end the taxes collected ought to be 
paid to the treasurer. Bull v.: Grif- 
Tith SOL Vibeaios 


29. Hilbish v. Hower, 58 Pa. 93; 
McCracken v. Elder, 34 Pa. 239; John- 
son v. Sanderson, 34 Vt. 94. 


fa] Tax list itself need not he 
signed by the school trustees who are 
authorized to issue such warrant, but 
the mere signing of the warrant to 
which the list is annexed is sufficient. 
Doolittle v. Doolittle, 31 Barb. (N. 
BAA) mesa eye 


{b] Signing of warrant is merely 
ministerial duty (1) and if the tax 
is levied and assessed by all the trus- 
tees acting together and concurring, 
it is unimportant whether all are 
present or not when the warrant is 
signed (Thomas v. Clapp, 20 Barb. 
(N. Y.) 165 [aff 20 Barb. 168 note]); 
(2) and it is sufficient if it is signed 
by two of the trustees (Doolittle v. 
Doolittle, 31 Barb. (N. Y.) 312; Thom- 
as v. Clapp, supra; Folsom vy. Street- 
er, 24 Wend. (N. Y.) 266; Gillies v. 
Wood, 18 U..C. Q. Bi (Ont.)) 357), (3) 
and the presence of a third trustee at 
the meeting will be presumed unless 
the contrary appears (Doolittle v. 
Doolittle, supra). 


30. See statutory provisions, 


31. Baker v: Lee, 41 Hun (N. Y.) 
591; Colton v. Beardsley, 38 Barb. 
CN, WY.) 29; “Thomas v. Clapp, 20 
Barb. (N. Y.) 165; Parker v. Brown, 
17 Barb. (N. Y.) 145;-‘Seaman v. Ben- 
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itations fixed in it by the trustees.8? If the war- 
rant is lost it may be supplied by a new one,** and 
although a second warrant is not issued the col- 
lector may proceed to collect the tax without the 
warrant and protect himself by proving the issu- 
ance of the warrant, its contents, and loss.*# 


[§ 835] (4) Wrongful Issnance. Officers issuing 
warrants altogether without authority are lable in 
trespass for the property levied upon;?°> however, 
the insertion of an improper item in a warrant does 
not vitiate the warrant if it is otherwise valid,®° but 
it is void only as to the excess,** and renders the offi- 
cer issuing it personally liable in an action to re- 
cover back any part of the excess paid or collected.*§ 
After a recovery in trespass has been granted against 
the officers issuing a warrant, their remedy is by ap- 
peal,*® and they have no right to order a part of the 
tax to be levied a second time.*? 


[§ 836] e. Time for Collection. As a general rule 
school taxes should be collected if possible during 
the year in which they are levied;*! but if there is 
a failure so to collect the tax, the authority con- 
ferred by the tax warrant does not expire, especially 
where the tax is levied upon personal property, but 
continues after the expiration of the year.4? Where 
the warrant limits the time within which the col- 


son, 4 Barb. (N. Y.) 444; Aikens v. [a] 
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Effect of renewal on notice 


[§§ 834-837 


lector must act, his powers cease with the expira- 
tion of the time limited,*? unless the warrant is re- 
newed;*4 and if without such a renewal he sells 
property after the expiration of the time limited in 
enforcing collection, he acts without authority and 
becomes a trespasser.*®° Under some statutes a col- 
lector after receiving his warrant acts for a specified 
time as the mere receiver of such taxes as may be 
voluntarily paid to him,*® and acts as collector, to 
enforce the collection, only in case default is made 


in payment during such time.*? 


[§ 837] f. Duty To Account for Taxes**—(1) In 
General. Where school district taxes are assessed 
and collected by county or municipal authorities the 
school district for whose use they are collected is 
entitled to have the amount collected turned over 
to it,4° less the commissions of the collector.®° If 
delinquent taxes turned over to a school district 
are in fact legal, they cannot be recovered back by 
the county or municipal authorities,°! although they 
may be recovered if they are invalid, and the officer 
turning them over to the district acted without 
knowledge of the facts rendering them so.°? It is 
the duty of a tax collector to pay over or account for 
school taxes collected by him, to the proper custo- 
dian thereof,°* and if he neglects or refuses to do so 


Dorn, 66 App. Div. 97, 72 NYS 673. 


Gray, 170 NYS 736 [aff 183 App. Div. 
910 mem, 169 NYS 10838 mem]; Fol- 
som v, Streeter, 24 Wend. (N. Y.) 266. 
See Benjamin v. Hull, 17 Wend. (N. 
Y.) 437 (where the power to renew 
a warrant more than once was con- 
sidered questionable). 


[a] New warrant may be issued 
under the power to renew. “The re- 
newal of a warrant is the renewal of 
the command contained in it. By it 
the power is given to the collector, 
the same time within which to col- 
lect, and the same responsibilities are 
imposed upon him, as if it was an 
original warrant.” Seaman vy, Ben- 
son, 4 Barb. (N. Y.) 444, 448. 


[b] Renewal warrant held void.— 
Where a trustee in renewing a school 
district warrant for the collector 
changes the tax list by reducing cer- 
tain assessments, which changes are 
apparent on the face of the warrant, 
it is void as L, (1894) c 556, permit- 
ting any error in the school tax list 
to be amended with the approval of 
the superintendent of public instruc- 
tion provides the only way in which 
changes may be made. Frederick v. 
Dorn, 66 App. Div. 97, 72 NYS 673. 


[c] Liability of trustee after re- 
newal.—Where the renewal is signed 
by two only of the trustees of the 
school district, the third refusing to 
sign it, the latter is not liable for any 
act done under the warrant, and an 
officer issuing a warrant which is ir- 
regular and void is not liable for the 
execution of it after the return day. 


Thomas v. Clapp, 20 Barb. €N, Y.) 
165. 
{d] Number of renewals of war- 


rant.—Where no limitation is made 
by statute on the number of renew- 
als of a warrant, there is no objec- 
tion to its being renewed oftener than 


once. Folsom vy. Streeter, 21 Wend. 
(OS, NE) PANOS 
32. Baker v. Lee, 41 Hun (N. Y.) 


591; Aikens v. Gray, 170 NYS 736 [aff 
183 App. Div. 910 mem, 169 NYS 1083 
mem]. 


required.—The renewal of a warrant 
by the trustee of a school district un- 
der a statute giving such authority 
did not require the posting of a sec- 
ond set of notices by the tax collec- 
tor before proceeding to collect un- 
paid taxes. Aikens v. Gray, 170 NYS 
736 [aff 183 App. Div. 910 mem, 169 
aos). 1083 mem] (LL. (1910) ¢ 140 § 
3). 


33. Higgins v. Reed, 8 Iowa 298, 
74 AmD 305. 


34. Higgins v. Reed, 8 Iowa 298, 
74 AmD 305. 


35. Benjamin v. Hull, 17 Wend. (N. 
Wey ZIGING 


36. Colton v. Beardsley, 38 Barb. 
GN. BY) 52.95 

37. Colton v. Beardsley, supra. 

38. Colton v. Beardsley, supra. 

39. Benjamin v. Hull, 17 Wend. (N. 
Ye aS 

40. Benjamin y. Hull, supra. 

41. Higgins v. Reed, 8 Iowa 298, 


74 AmD 305. 


. 42. Higgins v. Reed, supra. 

43. Stroud v. Butler, 18 Barb. (N. 
Ye) Eton 

44. Stroud v. Butler, supra. 

45. Stroud v. Butler, supra. 


Renewal of warrant see supra § 
834. 


46. Parker v. Brown, 17 Barb. (N. 
Se) allay 
[a] Under statute (L. [1899] c 


440), changing the time in which vol- 
untary payments might be received 
on school district tax warrants from 
two weeks to thirty days, but not 
specifying the time in which such 
warrant shall be returnable, a war- 
rant made returnable within thirty 
days is unreasonable and void since 
it gives the collector no time in which 
to enforce payment after the expira- 
tion of the time limited for receiving 
voluntary payments. Frederick vy. 


47. Parker v. Brown, 17 Barb. (N. 
Wye labs 


48. See generally Taxation [37 
Cye 1204]. 
49. Shippen Tp. School Dist. v. 


Cameron County, 3 Pa. Co. 15 [rev 
eeu ca grounds 117 Pa. 149, 11 A 


[a] Informality in certificate of 
return of taxes made by the school 
directors to the commissioners of a 
county cannot avail the county as a 
defense to the claim of the school 
district for such taxes, after they 
have been collected by the county. 
Shippen Tp. School Dist. v. Cameron 
County, 3 Pa. Co. 15 [rev on other 
grounds 117 Pa. 149, 11 A 534] Gon- 
yngham School Dist. v. Columbia 
County, 6 LegGaz (Pa.) 26. 


50. Cameron County v. Shippen 
Tp. School Dist., 117% Pa. 149, 110A 
534 [rev 3 Pa. Co..15]. But see Con- 
yngham School Dist. v. Columbia 
County, 6 LegGaz (Pa.) 26 (holding. 
school districts are entitled to the 
full amount of taxes collected on un- 
seated lands, without deduction, for 
commissions). 


Commissions of collector see supra 


§ 826 


ry eet 


51. Ripon v. Ripon, ete., Joint 
School Dist. No. 11, 17 Wis. 86. 

52. Ripon v. Ripon, ete., Joint 
School Dist. No. 11, supra. 

53. Pettigrew v. Washington Coun- - 
ty, 48 Ark, 33; Tappan v. Peo., 67 Ill. 
339; U.S. Fidelity, ete., Co. v. Somer- 


set Bd. of Education, 86 SW 1120, 27 
KyL 863; In re Winton School Dist., 
29) (Paw Dist? 1595) SoutheUnions i ps 
School Dist. v. Moyer, 20 Pa. Dist. 
941; Swatara Tp. School Dist. v. Gee- 
sey, 7 Pa. Dist. 173; Rowley v. Green- 
ville Borough School Dist., 40 Pa. Co. 
140; Hoover v. Reap, 10 Kulp (Pa.) 
we oh te County v. Reed, 2 Woodw. 
a. . 


[a] Time for accounting.—Where 
the constable acted as collector of 


a S 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 837] 


he is liable for a breach of his official duty®* but is 
discharged from lability by a payment and account- 
If the collector 
pays the money collected to any person other than 
the one authorized to receive it, he is guilty of a 
breach of his bond;°* and if the person receiving 
the money, upon discovery of the mistake, pays over 
the same to the proper school district officers so 
that the district in faet loses nothing, the collector 
The collector can- 
not be held in default in his obligation to account 
when the school board has failed to allow him ex- 
onerations to which he may be entitled,®* or fix the 
amount of his bond®® and give the notice required.°° 


ing to the proper authorities.°® 


is hable for nominal damages.°* 


Amount. A defaulting collector cannot be charged 
for taxes at a higher rate than the actual levy.°! The 
collector must account for such amount as a proper 


nonresident school taxes for which it 
was his duty to account to the regular 
collector of taxes for the school dis- 
trict, but no definite time was fixed 
when such accounting should have 
been made, it was held in a suit 
against the constable that he should 
be allowed a reasonable time in which 
to pay over the taxes, and that no de- 
mand was necessary prior to institut- 
ing suit where it appeared that a rea- 
sonable time had elapsed. Houston v. 
Russell, 52 Vt. 110. 


[b] Settlement in subsequent year. 
—(1) Where the accounts of a town- 
ship school tax collector are not set- 
tled until the following year, they 
may be adjusted by the auditors of a 
subsequent year, and where there has 
not been a settlement for a number 
of years, such auditors may settle the 
accounts of- any one year without 
touching the others. Swatara Tp. 
School Dist. v. Geesey, 7 Pa. Dist. 173. 
(2) But an audit made more than two 
years after it should have been is reg- 
ulated by and must conform to the 
statutes governing such proceedings 
in force at the time the audit is made 


(South Union Tp. School Dist: jis 
Moyer, 20 Pa. Dist. 941), (3) and 
where it is provided that ‘auditors 


shall a promptly audit the ac- 
counts of the school district for which 
they were appointed, including the 
accounts of the treasurer, the school 
depositories, and other school funds 
for the preceding fiscal year,’ the 
auditors have no authority except for 
the year for which they were appoint- 
ed, and an audit by them is not sub- 
ject to reaudit but can only be in- 
quired into on appeal (In re Winton 
School Dist., 29 Pa. Dist. 159, 160). 


[ce] Rule for judgment on audit.— 
(1) A judgment entered on one rule 
for judgment on an audit, while a pri- 
or rule was pénding, on the motion of 
an attorney who evidently overlooked 
the existence of the prior rule, was 
stricken as having been inadvertently 
entered (In re Winton School Dist., 
29 Pa. Dist. 159), (2) and where a 
statute provides that any taxpayer of 
the schoo] district may proceed to en- 
force the collection of a judgment en- 
tered upon an auditor’s report ‘upon 
filing bond with sufficient surety or 
sureties, conditioned to indemnify and 
save harmless said school district 
from any costs accruing by reason 
of such proceeding,’ a taxpayer has 
no standing in court until such bond 
has been filed (In re Winton School 
Dist., supra). 


54. Tappan v. Peo., 67 Ll. 
State v. Lewis, 35 N. J. L. 377. 
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given.®3 


[a] Necessity for order for money. 
—Under a statute requiring a collec- 
tor to keep in his own possession the 
school moneys collected and received 
by him by virtue of his office, and to 
be paid out by him on the order of 
the trustees, the trustees are not en- 
titled to receive the money from the 
collector, and he is not in default, un- 
til the trustees draw an order for the 
money and present the same to him. 
Woodhull v. Bohenblost, 4 Hun (N. 
Wo ous 

Effect of annexation of territory to 
another unit see infra § 852. 


55. Robinson Tp. School Dist. v. 
Cook, 91 Pa. Super. 207. 


[a] Payment by collector held 
completed.—Where the amount of the 
taxes collected was delivered to the 
treasurer of the school district, prop- 
erly indorsed by him, and deposited 
to the credit of the school district in 
the trust company which served as de- 
positary for both the school district 
and the collector, the latter was held 


to have discharged his obligation to 


account, the school district by using 
the check and taking credit in that 
way had accepted payment of the 
school tax, and securing credit as a 
deposit by the company upon which it 
was drawn being in effect a payment 
of the check in money and a redeposit 
thereof. Robinson Tp. School Dist. 
v. Cook, 91 Pa. Super. 207. 


[b] Default in accounting.—Under 
a statute requiring the collector to 
keep in his own possession the mon- 
eys collected and received by him by 
virtue of any warrant, to be paid out 
by him upon the order of the trus- 
tees (L. [1864] ec 555 § 88), the trus- 
tees are not entitled to receive the 
money, and the collector is not in de- 
fault for not paying, until the order 
is drawn and presented. Woodhull v. 
Bohenblost, 4 Hun (N. Y.) 399. 


56. Peo. v. Yeazel, 84 Ill. 539. 


[a] Payment to successor.—A col- 
lector of school taxes may not pay 
over a fund in his hands to a successor 
in office, without the direction of the 
proper board or officers, and if he does 
so the sureties on his official bond 
are liable. Speneer Dist. Bd. of Edu- 
cation v. Cain, 28 W. Va. 758. 


57. Peo. v. Yeazel, 84 Ill. 539. 

58.. Com. v. Brown,’40 Pa. Co. 201; 
Rowley v. Greenville Borough School 
Dist., 40 Pa. Co. 140. 

59. Woodhull v. Bohenblost, 4 Hun 
(N. Y.) 399; Rowley v. Greenville Bor- 
ough School Dist., 40 Pa. Co. 140. 


60. Rowley v. Greenville Borough 


Application of payment. 
tended that the money paid over should be applied 
on the taxes for a certain year, he cannot subse- 
quently assert that it was paid on taxes for the 
following year.®4 


Invalid order; absence of levy. A collector can- 
not be compelled to account for taxes where an 
order given to collect the same was invalid.®® 
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settlement would show to be due, and the duty to 
do so is not affected by the fact that no settlement 
has as yet been made;°* but after there has been 
a settlement the collector may be held for the amount 
thus found to be due, and the mere fact that the 
collector did not participate in the settlement does 
not affect its validity where it is not alleged that 
notice or an opportunity to be present was not 


Where the collector in- 


If 


School Dist., supra. 


61. Com.’ v. Towery, 232 Ky. 802; 
24 SW (2d) 597; Carrollton v. Vance, 
112 Miss. 773, 73 S 787. 


[a] Suit by municipality on behalf 
of collector.—A municipal corporation 
in whose favor a judgment has been 
rendered in an action brought by tax- 
payers for its use cannot obtain a new 
trial for the benefit of the tax collec- 
tor against whom the judgment was 
rendered. Com. v. Towery, 232 Ky. 
802, 24 SW (2d) 597. 


62. Com. v. Towery, 215 Ky. 344, 
285 SW 204. 


{a] Under statute (Acts [1887-— 
1888] c 1273 § 14), a tax collector’s 
surety is liable not only for the taxes 
collected, but also for those which 
should have been collected. U.S. Fi- 
delity, ete, Co. v. Somerset Public 
Graded Schools Bd. of Education, 118 
Ky. 355, 80 SW 1191, 26 KyL 246. 


[b] There is no burden on plaintiff 
to prove the amount which should 
have been collected before the collec- 
tor can be held responsible. It is the 
duty of the collector to make a proper 
accounting and the fact that he did 
not know how many polls to collect 
because of the lack of information as 
to the location of the school district 
boundaries is no reply where the 
boundaries are required to be definite- 
ly established and recorded. Com. v. 
Towery, 215 Ky. 344, 285 SW 204. 


63. Gay v. Jackson County Bd. of 
Education, 205 Ky. 277, 265 SW 772. 


64. Commonwealth vy. Griffy, 208 
Ky. 469, 271 SW 560. 


Application of payments generally 
see Taxation [37 Cyc 1207]. 


65. U.S. Fidelity, ete., Co. v. Som- 
erset Public Graded Schools Bd. of 
Education, 118 Ky. 355, 80 SW 1191, 
26 KyL 246; U.S. Fidelity, ete., Co. 
v. Somerset Public Graded Schools 
Bd. of Education, 86 SW 1126, 27 KyL 
8638. But see O’Neal v. Washington 
County Schools, 27 Md. 227 (holding 
that the fact that the taxes were un- © 
lawfully levied is no defense to a 
collector who admits their collection). 


[a] Where order fixing tax levy is 
void, the collector has no authority to 
collect taxes, nor has the board of ed- 
ucation the right to accept a collec- 
tor’s bond for that year, and no re- 
covery can be had thereon for a fail- 
ure of the collector to account to the 
board for the taxes of that year. U. 
S. Fidelity, etc., Co. v. Somerset Pub- 
lic Graded Schools Bd. of Education, 
118 Ky. 355, 80 SW 1191, 26 KyL 246. 
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taxes are collected when no levy was made, the col- 
lector or sureties on his bond cannot be compelled 
to account to the school board for the money thus 
received,®* but in such case the former is directly 
liable to the taxpayers from whom the money was 
wrongfully collected.®? 


[§ 838] (2) Uncollected Taxes. The county or 
municipal authorities authorized. to collect school dis- 
trict taxes may be compelled to pay over the amount 
of delinquent taxes due to a school district, although 
they have not been eollected.°* 


[§ 839] (3) Liability for Interest and Penalties. 
It is the duty of the collector to collect interest®® 
and penalties*® imposed upon delinquent taxpayers 
and account for them in the same way as for taxes,*! 
but he cannot be charged with interest on taxes 
collected prior to the time a settlement is made or 
the amount due has been liquidated.’? 


Penalties may be enforced against a tax collector 
only when allowed by statute.‘ 


66. Com. v. Griffy, 208 Ky. 469, 271 
SW 560. See U. S. Fidelity, etc., Co. 


vy. Somerset Public Graded Schools Bd. 73. 
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tlement had been made). 


Tappan v. Peo., 


[§§ 837-840 


[§ 840] g. Proceedings against Delinquent Col- 
lector. If the collector neglects or refuses to pro- 
ceed to collect school taxes in the manner prescribed 
by statute he may be compelled to do so by manda- 
mus,’* provided ‘the school district acted with au- 
thority,?® and unless there exists some legal excuse 
for his default or failure,?® and mandamus will lie 
where the collector refuses to pay over taxes as re- 
quired by law?? or assumpsit may be maintained 
against him for the recovery of the money collected.’® 
The capacity to sue for and recover school moneys 
from a collector is generally in the officers who have 
authority to receive and disburse such moneys,‘’° 
and under a statute providing that the county treas- 
urer should eredit each school district with the 
amount belonging to it, the county has no authority 
to receive or sue for taxes collected by the county 
tax collector for independent or common school dis- 
tricts,®° but the trustees of the respective districts 
are the proper parties plaintiff.*+ Also, where it is 
provided that taxes levied by county commissioners 


town for any purpose whatever by 
the assessment of railroads, and that 


67 qi. the town had issued bonds to the rail- 
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of Education, 86 SW 1120, 27 KyL 836 
(where the levy was void). 


67. Com. v. Griffy, 208 Ky. 469, 271 
Sw 560. See U. S. Fidelity, etc., Co. 
v. Somerset Public Graded Schools 
Bd. of Education, 86 SW 1120, 27 KyL 
863 (where the levy was void). 


68. Tappan v. Peo., 67 Ill. 339; U. 
S. Fidelity, ete., Co. v. Somerset Pub- 
lic Graded Schools Bd. of Education, 
86 SW 1120, 27 KyL 863; Wallendorf 
v. Cole County Ct. Justices, 45 Mo. 
228; Berks County v. Reed, 2 Woodw. 
(Pa.) 4. See Rowley v. Greenville 
Borough School Dist., 40 Pa. Co. 140 
(where the school directors were also 
at fault). 


[a] Under statute, L. (1847) c 480 
§§ 89, 90, as amended by L. (1864) c 
555 tit 7 §§ 75-78, and L. (1883) c 250, 
(1) a county treasurer must pay all 
school taxes on real estate returned 
as unpaid, although the collector has 
failed in his duty to make diligent ef- 
fort to collect them (Peo. v. Hegeman, 
4 NYS 351 [aff 123 N.Y. 645 mem, 
25 NE 954 mem]); (2) also a tax 
which was assessed for the purchase 
of a schoolhouse site is not illegal 
because it is afterward found that 
good title cannot be conveyed, and 
the county treasurer cannot for that 
reason refuse to pay a delinquent tax 
(Peo. v. Hegeman, supra). 


69. New Orleans y. Fisher, 91 Fed. 
574, 34 CCA 15 [mod on other grounds 
POW wis. Leo, 2 SCt 3847%,. 45, ed, 
4851; Clark v. Com., 233 Ky. 728, 26 
SW (2d) 1041. See generally Taxa- 
tion [37 Cyc 1207]. 


70. New Orleans vy. Fisher, 91 Fed. 
574, 34 CCA 15 [mod on other grounds 
180 U.S. 185, 21 SCt 347, 45 L. ed. 
485]; In re School Taxes on Seated 
Wands,y14 Pa. Dist, & Co. 241; Ft, 
Worth v. Ft. Worth Independent 
School Dist., (Tex. Civ. A.) 224 SW 
294; American Surety Co, v. Ft. 
Worth Independent School  Dist., 
(Tex. Civ. A.) 224 SW 292. 


71. See cases supra notes 69-70. 


72. Clark v. Com., 233 Ky. 728, 26 
SW (2d) 1041. But see Com. v. Tow- 
ery, 215’Ky. 344, 285 SW 204 (where 
the collector was charged with inter- 
e&St before it appeared that any set- 


Clark v. Com., 238 Ky. 728, 26 SW 
(2d) 1041; Moerschell v. Eagle Lake, 
(Dex. Civ. A.) 236 Sw) 996. 

“This percentage is a penalty, and 
the statute, in respect to that, is to re- 
ceive a Strict construction. Different- 
ly from taxes collected, there is no du- 
ty on the part of the collector to pay 
this penalty, except as it has accrued 
by the very terms of the statute.” 
Tappan v. Peo., 67 Ill. 339, 344. 


74. U. S. v. Monona Independent 
School Dist., 20 Fed. 294; Ramsey v. 
County Bd. of Education, 159 Ky. 827, 


169 SW 521; Woolley v. Hendrickson, 
73 Ne J. L. 14, 62 A 278; Somerville 
v. Gallaher, 13 Pa. Co. 666. See 


Smyth v. Titcomb, 31 Me. 272 (where 
the treasurer of the town was ordered 
to issue a warrant of distress to the 
delinquent tax collector in accord- 
ance with statutory provisions); Ha- 
tontown School Dist. No. 4 v. Lewis, 
35 N. J. L. 377 (holding mandamus 
would not issue because of the doubt 
as to the legal obligation and ability 
of the collector to perform). 


Compelling payment over of taxes 
collected generally see Mandamus § 
435. 


75. Pyote Independent School Dist. 
v. Dyer, (Tex. Commn. A.) 24 SW 
a 37 [aff (Civ. A.) 14 SW (2d) 
289]. 


76. Eatontown School Dist. No, 4 
VEMIUGWAS OOn IN ila anon vs 


[a] Decision of commissioners of 
appeals relieving certain of the tax- 
payers from the payment of a tax is 
conelusive in protecting and restrain- 
ing the collector from proceeding to 
collect those taxes, until the matter 
has been otherwise judicially settled, 
but it is not an excuse for the failure 
to collect taxes from those who took 
no legal steps to avoid the tax. Ha- 
tontown School Dist. No. 4 v. Lewis, 
BONG Hel ln Seta z 


77. Allhands v. Peo., 82 Ill. 234. 


[a] Itis no defense to such an ac- 
tion against ‘a county collector, to 
compel him to pay over to a school 
district treasurer, taxes levied by the 
directors on railroad property and 
collected by him, that he was required 
to pay into the treasury of the state 
any taxes collected by him in that 


road company for the amount of its 
subscription which remained unpaid, 
where it does not appear that the 
town and school district are territori- 
ally the same. Allhands v. Peo., 82 
Ill. 234. 


78. O’Neal v. Washington County 
School, 27 Md. 227; Houston v. Rus- 
sell, 52 Vt. 110. 


[a] That collector is responsible 
on his official bond, and might be sued 
thereon in the name of the state, is 
no bar to an action of assumpsit 
against him to recover taxes collect- 
ed. O’Neal v. Washington County 
School Comrs., 27 Md. 227. 


[b] Evidence.—In an action by a 
board of school commissioners 
against a tax collector to recover 
money collected by him for the school 
fund, the treasurer of the board is 
competent to testify that he had col- 
lected the money, notwithstanding the 
fact that the witness as treasurer 
had given his receipt to defendant for 
the money sued for; and it is also 
competent for him to show that the 
receipt given by him was erroneous 


jin that the money had not been paid 


at all by defendant, and upon objec- 
tion being made to the admissibility 
of such evidence on account of inter- 
est, plaintiff may execute a release, 
the effect of which is to remove the 
objection. O’Neal_ v. Washington 
County School Comrs., 27 Md. 227. 


79. O'Neal v. Washington County 
School Comrs., 27 Md. 227; Sunapee 
School Dist. No. 8 v. Perkins, 49 N. H. 
588. See Stokes County Bd. of Educa- 
tion v. Wall, 117 N. C. 382, 23 SE 358 
(where a statute provided otherwise). 


[a] The action may be brought in 
the name of the inhabitants of the 
town of which the defendant is col- 
lector and within which the school 
district is included, if authorized by 
the town treasurer, and a formal vote 
of the town authorizing the institu- 
tion of the suit is not necessary. 
Ste a ean v. Taft, 4 Gray (Mass.) 


80. Watson v. El Paso County, 
(Tex. Civ. A.) 202 SW 126. 


81. Watson v. El Paso County, su- 
pra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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for school purposes shall be in the exclusive con- 
trol of the board ef school commissioners to expend 
for the promotion of edueation in the county, the 
latter body has the eapacity to sue for and recover 
money appropriated for the use of the school fund.*? 


Defenses. A collector cannot resist payment of 
sums due on the ground of any equity supposed to 
inhere in the taxpayers. 83 Tt is not a defense in an 
action to enforce the collection of a judgment for 
delinquent taxes that no assurance is given as to 
the manner in which the taxes will be used, 84-and 
in such actions the statute of limitations cannot be 
pleaded by a delinquent tax collector or his sure- 
ties.85 


Evidence. In an action against a defaulting tax 
collector to recover the amount of taxes collected 
the cash books of the collector may be used as a 
basis for the computation of the amount due, where 
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it appears that the tax books contain many errors 
and the cashbooks are the best evidence available.*® 


A judgment against a tax collector should include 
interest from the time of failure to pay when re- 
quired to do so, or failure to account on demand.°* 


[§ 841] h. Bonds of School Tax Collectors—(1) 
In General. Under statutes requiring a collector 
of school moneys to give a bond,** the bond must 
be provided before proceeding to execute a warrant 
for the collection of taxes,*® and the refusal to fur- 
nish a bond as required in effect creates a vacancy 
and the school board may proceed to appoint an- 
other to serve.®° 


[§ 842] (2) Liability on Bonds. If the collector 
does not pay over and account for the taxes collected 
by him, or which he should have collected, an action 
may be maintained against him®! and the sureties on 
his official bond,®? and if a statutory penalty is 


82. O’Neal v. Washington County 
School Comrs., 27 Md. 227. 


83. Woolley v. Hendrickson, 73 N 
J. L. 14, 62 A 278. 


[a] Reason for rule.—‘‘The court 
concludes that the statute of limita- 
tions . pleaded by the city is 
not applicable to the plaintiff under 
the circumstances of this case . 
that the independent school district 
of Ft. Worth is a subdivision and in- 
strumentality of the state of Texas; 
that its trustees are county officers; 
that said district and its trustees, in 
the discharge of their duties for the 
protection and recovery of the school 
funds, are acting in the interest of 
the public and of the state, and are 
exercising a portion of the sovereign 
powers of the state of Texas, and that 
under such circumstances limitation 
cannot be successfully pleaded against 
them any more than it can against 
the state itself.” American Surety 
Co. v. Ft. Worth Independent School 
Dist., (Tex. Civ. A.) 224 SW 292, 293. 


[b] Competency of evidence.—Un- 
der a statute providing that any fail- 
ure or informality in the election of 
city supervisors or in their meetings 
or proceedings shall not affect the 
validity of the tax, it was held in an 
action against the surety of a delin- 
quent tax collector that there was no 
error in refusing to admit evidence 
that no printed notice was published 
of the place or time of the sittings 
of ‘the board, when such evidence if 
admitted would have been valueless; 
also evidence that the board of edu- 
cation at no time sat as a board of 
equalization of the property outside 
of the limits of the town was prop- 
erly refused, since notice of the time 
and place of the meeting of the board 
of equalization is for the benefit of 
the taxpayer which may be waived, 
and further, the surety could not col- 
laterally attack the right of the as- 
sessor, who also acted as collector, 
by evidence that he had failed to give 
bond in his capacity as assessor, at 
least so far as he actually had collect- 
ed taxes. U. S. Fidelity, etc., Co. v. 
Somerset Public Graded Schools Bd. 
of Education, 86 SW 1120, 27 KyL 
863. 


84. Newport v. Newport Bd. of Ed- 
ucation, 177 Ky. 850, 198 SW 199. 


85. Ft. Worth v. Ft. Worth Inde- 
pendent School Dist., (Tex. Civ. A.) 
924 SW 294; American Surety Co, v. 
Ft. Worth Independent School Dist., 
(Tex. Civ. A.) 224 SW 292. 


86. Com. v. Towery, 232 Ky. 802, 


24 SW (24) 597. 


87. New Orleans v. Fisher, 180 U. 
S. 185, 21 SCt 347, 45 L. ed. 485 [rev 
91 Fed. 574, 34 CCA 15]. 

88. See statutory provisions. 


89. Gray v. Hardenbergh, 108 Misc. 
280, 178 NYS 346. 

90. McGarrity v. McQuail, 240 Pa. 
232, 87 A 288. 

91. See supra § 840. 

92. Ark.—Pettigrew v. Washington 
County, 43 Ark. 33. 

Ill.—Peo. v. Yeazel, 84 Ill. 539; Tap- 
pan v. Peo., 67 Ill. 339. 


Ky.—U. S. Fidelity, ete., Co. v. Som- 
erset Bd. of Education, 86 SW 1120, 
27 KyL 863; U. S. Fidelity, etc., Co. 


.v. Somerset Public Graded Schools 


Bd. of Education, 118 Ky. 355, 80 SW 
1191, 26 KyL 246. 


Md.—O’Neal v. Washington County 
School Comrs., 27 Md. 227. 


N. H.—Sunapee School Dist. No. 8 
v. Perkins, 49 N. H. 538. 


N. C.—Lindsay v. Dozier, 44 N. C. 
Py 


v. Moyer, 20 Pa. Dist. 941; Burling- 
ton School Dist. v. Alexander, 6 Pa. 
Co. 413; Stoneboro School Dist. v. 
Jenkins, 2 Pa. Co. 300 


W. Va.—Spencer Dist. Bd. of Edu- 
cation v. Cain, 28 W. Va. 758. 


Ont.—Nottawasaga Public School 
v. Nottawasaga, 15 Ont. A: 310; Brown 
Vepstylesy aa. CoC... O40. 


[a] Extent of surety’s liability.— 
“When they had made an order di- 
recting him to pay over the fund in 
his hands as ex-sheriff to himself as 
sheriff appointed to fill such vacancy, 
this settlement would, if he were sol- 
vent, when it was made, Shift the re- 
sponsibility for accounting for such 
funds from his sureties as ex-sheriff 
to his sureties as sheriff to fill such 
vacancy; but if he were insolvent, 
when he made such settlement with 
the board of education, it would not 
operate to shift this responsibility 
from the first to the second set of 
sureties.” Spencer Dist. Bd. of Edu- 
cation v. Cain, 28 W. Va. 758, 770. 


[b] Action on school collector’s 
bond lies: (1) When he fails to exe- 
cute the warrant for the collection of 
a school tax issued by the school trus- 
tees (Woodhull v. Bohenblost, 4 Hun 
(N. Y.) 399); (2) when by his laches 
any tax is lost to the district (Wood- 
hull v. Bohenblost, supra); or (3) 


when he has neglected to pay over 
any balance in his hands to his suc- 
cessor (Woodhull v. Bohenblost, su- 
pra). (4) That the levy of taxes was 
made subsequent to the date of the 
bond does not affect the liability of 
the sureties on the bond, in case of 
default in paying over money collect- 
ed as school taxes. State v. Kelley, 
43 Tex. 667. 


[c] Presentation of county clerk’s 
certificate as prerequisite to right of 
action.— Under a statute requiring the 
collector to account to the township 
treasurer on the presentation of the 
county clerk’s certificate of the amount 
of district school tax due each dis- 
trict in his township, and a demand, 
a declaration of the presentation of 
such certificate is not an essential pre- 
requisite to a right of action on the 
bond for taxes collectéd, as the only 
purpose of presenting the certificate 
would seem to be to acquaint the col- 
lector with the amount of district 
school taxes due the school districts 
in the township and the collector has 
the means of such information in his 
own hands by the inspection of the 
tax books in his possession. Tappan 
vy. Peo., 67 Tl. 339; 


[d] Judgment for aggregate sum 
without specifying the amounts due 
the respective districts in an action 
brought in the name of the people of 
the state for the use of the trustees 
of the school districts, is not fatally 
defective although it more properly 
should designate what portions of the 
total amount are due the _ several 
school districts, and as that is a mat- 
ter in which only the township treas- 
urer and school districts are interest- 
ed, it cannot be objected to by defend- 
ants. Tappan v. Peo., 67 Ill. 339. 


[e] Opening judgment for fraud 
on sureties.—‘‘We are of opinion that 
it was a fraud on the sureties of 1885 
for the school directors to require the 
money collected on the duplicate of 
that year to be paid on the defalca- 
tions of prior years, or to knowingly 
permit it to be done. They cannot re- 
cover from the sureties for a default 
which they were in any way instru- 
mental in producing, if it be a default. 
The sureties for 1883, 1884, were lia- 
ble for the defalcations for those 
years, and by no arrangement between 
the collector and the authorities can 
that liability be transferred to the 
sureties of 1885.” Burlington School 
Dist. v. Alexander, 6 Pa. Co. 413, 415. 


{f] Apportionment of liability.— 
Where two bonds are executed during 
a collector’s term of office, with pen- 


724 [56 C.J.] 
imposed for a breach of such duty, it may be recoy- 
ered in an action of debt on such bond.®* Under a 
statute requiring suit to be brought in the name of 
the real party in interest the county board of edu- 
cation may sue the sureties on a bond executed to 
the state where the taxes constitute a portion of the 
school funds and belong to the board of education,** 
and in some cases an action on the collector’s bond 
may be brought in the name of the state for the use 
of the school-distriet authorities.®° 


[§ 84214] (3) Limitations on Liability. The sure- 
ties on a bond are not liable for the failure of a col- 
lector to account where the levy was void,®® and the 
sureties on the general bond of a tax collector are 
not responsible for his failure to account for school 
taxes when a special bond is required to secure the 
performance of that duty,°* at least where the col- 
lector never qualified himself to collect school taxes 
by executing such special bond;°* but it has been 
held that the failure to require the collector to pro- 
duce a quietus before delivering to him the tax 
book for the succeeding year, does not estop the 
board of education from holding the sureties on his 
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[§ 843] i. Summary Proceedings and Actions 
against Taxpayers—(1) In General. . The method or 
procedure which a tax collector may employ to col- 
lect or enforce the payment of delinquent school 
taxes is generally regulated by statutory or char- 
ter provisions,! and when it becomes the duty of a 
collector to collect school taxes he should proceed 
in the prescribed manner, and take all the steps 
prescribed by statute.? If a specific method for the 
collection is prescribed, no other means can be 
resorted to to enforce the payment.* Ordinarily the 
authorized modes of making such collection are dis- 
traint,* an action to recover a personal judgment for 
the taxes,® an action to recover judgment against 
the property of the delinquent,® or by a summary levy 
upon and sale of the land on which the taxes are 
a lien.* Where the levy is upon land within the 
district which constitutes only a part of a tract, the 
rest of which lies outside of the district, all of the 
and so, where the levy is 
on personalty, there cannot be a sale of the land 
on which it is situated ;® and where the tax collection 


239. 


alties of different amounts, the 
amount of the default should be set- 
tled pro rata between the solvent 
sureties on such bonds, in proportion 
to the penalties of the respective 
bonds. Maddox v. Shacklett, (Tenn. 
Chr tA®) 36 SiW, 7381; 


93. Tappan v. Peo., 67 Ill. 339. 


94. Gay v. Jackson County Bd. of 
Education, 205 Ky. 277, 265 SW 772. 


95. Peo. v. Yeazel, 84 Ill. 539; Tap- 
DANI Va eos Ole Tl oS0. OnNealy Ve 
Washington County School Comrs., 
27 Md, 227; State v. Kelley, 43 Tex. 
667. 5 

[a] Action for use of another.— 
Action was properly brought by the 
people of the state of Illinois for the 
use’ of the trustees of schools under 
a statute permitting such actions 
against delinquent collectors, but not 
specifying for whose use the action 
should be brought, since whether the 
action was in the name of the school 
district, or the township treasurer, 
or the trustees of schools, the recov- 
ery would be in trust for the several 
school districts wherein the taxes 
were levied, and the trustees of 
schools of the township are by stat- 
ute made a body corporate with pow- 
er to sue and be sued. Tappan v. 
Peo., 67 Ill. 339. 


96. U.S. Fidelity, etc., Co. v. Som- 
erset Public Graded Schools Bd. of 
Education, 86 SW 1120, 27 KyL 863. 


O77. .COmM. Va Kiwehy) 257 Pa. Dist. 
476; Stoneboro School Dist. v. Jen- 
kins, 17 Pa. Co. 153. 


[a] Reason for rule.—‘‘The sure- 
ties on the general bond . . . are 
liable only for the performance of the 
duties imposed upon him as tax col- 
lector, by virtue of his office, and not 
for the performance of such duties as 
he might assume because he was tax 
collector, by complying with the re- 
quirement that he give a special bond 
conditioned for their faithful per- 
formance. The collection of the 
school tax was not a duty imposed 
upon him as tax collector, but a right 
or duty which he could, and did, take 
upon himself by giving a_ special 
bond.” Com. v. Klugh, 25 Pa. Dist. 
476, 478. 


98. Com. v. White, 75 Pa. Super. 


554, 


99. Gay v. Jackson County Bd. of 
Education, 205 Ky. 277, 265 SW 772. 


[a] Failure of sureties to appeal. 
—Where no appeal was taken from 
judgment against the collector of tax- 
es for a school district, in an action 
brought on his bond more than six 
months after the judgment was en- 
tered against him, it was conclusive 
of the liability of his sureties. Shif- 
Hoperine v. Sitler, 268 Pa. 259, 110 A 


1. See cases 
and §§ 844-849. 


[a], Arrest.—Under some statutes 
an arrest may be had of the taxpay- 
er’s person for the nonpayment of a 
school tax. Allen v. Gleason, 4 Day 


infra this section; 


(Conn.) 376; Fulton v. Jenks, 9 Pa. 
Co. 126. 
[b] Suit against constable.—A 


statute authorizing a school tax col- 
lector to proceed by suit to collect 


taxes does not contemplate suit 
against a constable having property 
under execution process. Jester v. 


Millman, 30 Del. 100, 103 A 353. 


2. Eatontown School Dist. No. 4 v. 
Hewis; so Nw J. dus oli 


3. Cabin Creek Dist. Bd. of Edu- 
cation v. Old Dominion Iron, etce., Co., 
18 W. Va. 441. 


4 See infra § 849. 


5. Ky.—HEHlizabethtown Dist. Public 
School v.* Louisville, ete., R. Co., 30 
SW 620, 17 KyL 160. 


Nev.—State v. First Nat. Bank, 4 
Nev. 805. 


N. Y.—Beck v. Kerr, 87 App. Div. 
Lacon Nic LOD. [att lita uN es DDS 
mem, 69 NE 1120 mem]. See Chrig- 
strom v. McGregor, 74 Hun 343, 26 
NYS 517. (holding that, under’ -L. 
[1864] c 555 § 86, authorizing a school 
trustee to recover in his own name a 
school tax where the delinquent tax- 
payer does not reside within the dis- 
trict at the time of making out the tax 
list or at the expiration of the war- 
rant, no action can be maintained, 
where the taxpayer resides within the 
district and has sufficient personal 
property therein to satisfy the tax). 


Pa.—McCracken v. Elder, 34 Pa. 


- Cpe acre gor v. White, 1 U. C. Q. 


[a] Assumpsit.—In the absence of 
a statute authorizing school trustees 
to sue for a school tax, they have the 
common-law right of action in as- 
sumpsit for its recovery, as the legal 
obligation to pay the tax implies a 
promise to pay it by the one assessed. 
Torey. vy. Willard, 55 Hun 78, 8 NYS 


a. 


{[b] Judgment for costs in favor 
of defendant in an action by school 
trustees for the collection of a tax, 
instituted without the authority of 
the district, is not a claim against the 
district, but against the trustees per- 
sonally and against their successors 
adopting the cause of action. Beck 
v. Kerr, 87 App. Div. 1, 88 NYS 1057 
[aff 177 N. Y. 558 mem, 69 NE 1120 
mem]. 


6. Baltimore, ete., R. Co. v. Peo., 
195 Ill. 423, 68 NE 262; Chicago, ete., 
R. Co. v. Peo., 155 Ill. 276, 40 NE 602. 


7. Brasch v. Western Tie, etc., Co., 
80 Ark. 425, 97 SW 445; Tweed v. 
Metcalf, 4 Mich. 578; State v. John- 
son, (Mo.) 296 SW 806. See Georgia 
R., jete.,, Co-bv., Hutchinson, [257 Gar 
762, 54 SE 725 (holding that a -tax 
collector of a county may enforce the 
collection of a tax for educational 
purposes by execution issued by him). 


[a] Notice of sale must be given 
in the manner prescribed by the stat- 
ute or the collector becomes a tres- 
passer. Bedell v. Barnes, 17 Hun (N. 
Y.)) 353: 


[b] Sale to city.—Under Sess. L. 
(1892) § 129, providing that school 
taxes shall be collected by the col- 
lector as other city taxes are collect- 
ed, the collector has authority to sell 
property for a delinquent school tax, 
and if no bids are obtained therefor 
to strike it off to the city. Ogden 
City v. Hamer, 12 Utah 337, 42 P 1113. 


8. Shaw v. Lockett, 14 Colo. A. 
413, 60 P 3638. 


9. Shaw v. Lockett, supra. See In 
re School Taxes on Seated Lands, 14 
Pa. Dist. & Co. 241 (construing Act 
May 9, 1929 [P. L. p 1684], to the 
effect that the failure of tax collector 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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is to be made only by a certain officer, a levy and 
sale by him is not affected by the fact that the 
tax was previously paid to another officer not au- 
thorized to receive it.'° 


Taxpayer giving bond to prevent the sale of prop- 
erty which has been levied upon is hable under the 
bond on the taxes becoming due for the amount of 
taxes it was given to protect. 


Effect of pendency of attack on district. In an 
action to recover delinquent school taxes a court 
will not grant a continuance pending quo warranto 
proceedings contesting the validity of the organi- 
zation of the district,’? especially where the tax- 
payer has not been diligent in attacking the organ- 
ization of the district by a proper proceeding.!® 


[§ 844] (2) Defenses. The taxpayer may show 
in defense that the taxes were not legally levied,14 
unless a validating act has been passed in the mean- 
time;?®> or that the levy was excessive and fraud- 
ulent,'® but the mere circumstance that in estimat- 
ing in advance the amount that may be necessary for 
these purposes a larger amount is levied than that 
actually required is no reason why a taxpayer should 
refuse to pay his taxes.'7 The taxpayer may also 
show that the property was valued at an excessive 


to exhaust every means to collect 
from personalty will not invalidate 


any proceedings against land). levy to be 
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county in extending the tax without 
first requiring the certificate of tax 
returned to him 
township treasurer, 
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rate,18 or that the same property has been taxed 
by two school districts for the same purpose,'® or 
that the property sought to be taxed was not within 
the corporate limits of the sehool district,2° or that 
the act creating the school district was unconstitu- 
tional.21_ The validity of the organization of a 
school district, however, it has been held cannot be 
questioned in a suit for school taxes,** even though 
the suit for taxes was commenced after the disor- 
ganization of the district.2*° The fact that a judg- 
ment of ouster was entered against a school district 
prior to the time a levy was made is no defense to 
the taxpayer in an action to collect taxes under the 
levy, when the judgment has been reversed prior 
to the time it was offered in evidence,?* and where 
the defense is advanced that the tax was attempted 
to be levied by a district after it had ceased to ex- 
ist, the plaintiff may show that it was properly 
levied by a district having authority but was en- 
tered on the tax books in an improper manner.?° 
Proof that a board of education met and organized 
before the time of the election of its members will 
not defeat a suit for delinquent taxes, where it ap- 
pears that the board did not act until after its 
members were elected.2® A taxpayer cannot resist 
the collection of a school tax on the ground that 
the title to the land purchased for a school building 


Dist. v. Sawyer, 
SW 6387. 


by the 19. Peo. v. Illinois Cent. R. Co., 


Chex. Civ... AD a Zoo 


is not sufficient 


TO. Vouns av. Hane 3) Ra. 1962 


11. Mission Independent School 
Dist. v. Armstrong, (Tex. Commun. A.) 
on Sw 201 [rev (Civ. A.) 195 SW 

Syl 


P2.ye Peo. Ve 
137 NE 481. 


13. Peo. v. Zearing, supra. 


14. Brooks v. Daniels, (Ark.) 294 
SW 376; Richardson v. Liberty Inde- 
pendent School Dist., (Tex. Civ. A.) 
22 SW (2d) 475; Geffert v. Yorktown 
Independent School Dist., (Tex. Civ. 
A.) 285 SW 345. See Peo. v. Chicago, 
etc., R. Co., 319 Ill. 415, 150 NE 247 
(where the taxes had already been 
paid). 


[a] Construction of statute limit- 
ing defenses.—A _ statute providing 
there shall be no defense to a suit for 
collection of delinquent taxes except: 
(1) That defendant was not the own- 
er of the land at the time suit was 
filed, (2) that the taxes sued for have 
been paid, or (3) that the taxes sued 
for are in excess of the limit allowed 
by law, but this defense shall apply 
only to such excess, it has been held 
was intended only to prevent defend- 
ants in suits for delinquent taxes 
from setting up as a defense the non- 
performance of acts and things re- 
quired by law to be done as a prereq- 
uisite to bringing suits to recover 
taxes which had actually accrued and 
become due, and does not prevent the 
taxpayer from showing that there 
never was a legal levy. Geffert v. 
Yorktown Independent School Dist., 
(Tex. Civ. A.) 285 SW 345. 


{[b] Irregularity in extending tax. 
—Under a statute providing that 
when a district lies in two counties 
the board of education shall prepare 
a certificate of tax levy for each 
county in which the district lies, and 
deliver the certificates to the town- 
ship treasurer who shall in turn file 
a certificate with the county clerk of 
each of the counties in which a part 
of such district is situated, the ir- 
regular act of the county clerk of one 


Zearing, 305 Ill. 503, 


to sustain an objection to the tax on 
the ground of lack of uniformity, 
where the tax was actually levied 
and extended uniformly against all of 
the property of the taxing district. 
Peo. v. Chicago, etc., R. Co., 301 Ill. 
404, 184 NE 88. 


15. | Peo; v.~ Illinois Cent. RR:  Co;, 
301 Ill. 288, 1383 NE 779. 


16.0 Peo. Ve elulinois: Cent) Ri. Cos 


266" TICS 6.6 LOT INE 8035 Reon Vv. 
Bates, 266 Ill. 55, 107 NE 123. See 
Peo. v. Crear 300, Tl. 61i133)NE 


287 (where the evidence did not show 
that the levy was so excessive as to 
be considered fraudulent); Peo. v. 
Chicago, etc., R. Co., 257 Ill. 208, 100 
NE 502 (where fraud was not shown). 


[a] Tax levied largely in excess 
of the amount required for a purpose 
with the intent of creating a surplus 
to be used for another purpose can- 
not be said to be a legally levied tax, 
even though the rate is within une 
limit fixed by the statute. Peo. v. 
Illinois Cent. R. Co., 266 Ill. 636, 107 
NE 803, 805. 


1%.) “Peo, v.. Llinois; ‘Cent. Rs Cos 
supra; Peo. v. Chicago, etc.,.R.) Co,; 
257 Ill. 208, 100 NE 502. 


“Where the board, acting in good 
faith, estimates the amount that will 
be required for building purposes, and 
it turns out that the estimate is 
slightly in excess of the amount ac- 
tually needed for building purposes, 
such variation between the amount 
levied and that actually used for such 
purpose would afford no justification 
for refusing to pay the tax. ‘The 
mere circumstance that in estimating 
in advance the amount that may be 
necessary for these purposes a larger 
amount is levied than that actually 
required is no reason why a tax-payer 
should refuse to pay his taxes, unless 
the amount levied is so grossly ex- 
cessive as to show a fraudulent pur- 
pose in making the levy.’” Peo. v. 
Illinois Cent. R. Co., supra, 


18. Union Independent School 


282 Ill. 29, 118 NE 495. 


20. Peo. v. Long, 328 Ill. 297, 159 
NE 259. 


[a] Property outside district is 
not under all circumstances exempt 
from taxation at the domicile of the 
owner, as in the case of a temporary 
removal, or a removal for the purpose 
of evading taxation in the territory, 
but in any event before such defense 
may be made it must be pleaded. 
Sparks v. State, (Tex. Civ. A.) 27 SW 
(2d) 918. 

21. Baltimore, 6tc:;, Ra Conve Peon 
195 Ill. 423, 63 NE 262; Eagle Lake 
Independent School Dist. v. Hoyo, 
(Tex. Civ. A.) 199 SW 852. But see 
Peo. v. Leigh, 282 Ill. 17, 118 NE 495 
(where, in an action against taxpay- 
ers, the act under which the school 
district was organized was conceded 
to be unconstitutional, and as to 
whether the school district in ques- 
tion came within the provisions of a 
certain validating act, the court would 
not permit to be inquired into in a 
proceeding to enforce taxes). 


22. Peo. v. Chicago, etce., 
301 Ill. 404, 1384 NE 88; 
son, (Mo.) 296 SW 806. 


23. State v. Johnson, supra. 


[a] Reason for rule.—‘The court 
in disorganizing the district did not 
invalidate the prior acts of its offi- 
cers, but enjoined further action by 
them. The taxes are levied and col- 
lected by the state.” State v. John- 
son, (Mo.) 296 SW 806. 


24. Peo. v. Wabash R. Co., 322 Ill. 
i 152 NE 601. 


oO. Peo, v. Chicago, svete; Re Coz 
301 Till. 404, 184 NE 88; "State v. 
Guinn, 309 Mo. 291, 274 SW 456; Mar- 
tin v. Grandview Independent School 
Dist., (Tex, Civ., “AZ)) 266 Siw .607; 
Harbin Independent School Dist. v. 
Denman, (Tex. Civ. A.) 222 SW 538 
[rev on other grounds (Commn. A.) 
200 SW 176]. 


26. Peo. v. Mathews, 
118 NE 491. 


Re (Cos, 
State v. John- 


282 Ill. 85, 
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is defective so long as the possession remains undis- 
turbed,?* and it is no objection to the validity of a 
tax for removing and repairing a school-house that 
the building is removed from within another district 
and it does not appear in what manner title to it is 
claimed.2s The fact that an order for repairs to 
pay which the tax in question was levied was verbal?® 
or that the trustees of the district paid the money 
for repairs out of their personal funds in advance 
cannot avail the taxpayer to escape liability for the 
tax.2° A plea that the school or schools supported 
by the taxes are so remote and inaccessible from 
the property taxed to be of no benefit to the persons 
residing thereon is not a defense to the taxpayer.*? 
Where the taxes are levied for a special purpose, 
not including the payment of a preéxisting indebted- 
ness, it is no defense to a district treasurer, against 
whom taxes are assessed, that he had during a pre- 
vious year paid out on vouchers a certain sum in ex- 
cess of that which he had received, and that such 
sum was more than the claim against him for taxes.*? 


Contemplated diversion of funds affords no rea- 
son for refusing to pay the tax,?* but the remedy 
in such case is in equity, to enjoin the misapplica- 
tion of the funds.** 


Set-cff. A taxpayer cannot set off against taxes 
a claim against the district authorities for unliqui- 
dated damages arising out of a breach of contract.?° 


Limitations. The statute of limitations may be 
pleaded in defense to an action to recover delinquent 
school taxes unless it has been expressly*® or by im- 
plication’? provided by statute that such defense 
shall not be available. 


Estoppel of taxpayer. The fact that taxes for- 
merly were paid without objection does not estop 
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[$§ 844-846 


the taxpayer from asserting the invalidity of a 
Paka 


[§ 845] (3) Persons Entitled To Sue; Parties. 
Under some statutes the state may be made a party 
plaintiff to a suit for the recovery of delinquent 
school taxes,*® and where a statute makes it the duty 
of city officers to collect the school taxes within 
added territory, the city is a proper party to sue to 
collect such taxes,*® even though the special act cre- 
ating the district provides that all the property be- 
longing to the old municipal district within its 
limits should at once become the property of the 
new district, and that the new district should suc- 
ceed the last one in the control of the schools.*+ In 
such case the city may also sue to collect a tax levied 
to create a sinking fund for the retirement of bonds 
previously issued by the old municipal district, which 
were never assumed by the new district.47 It has 
been held that an action to recover delinquent taxes 
should be brought in the name of the school dis- 
trict, and not in the name of the tax collector for 
the district.*% 

[§ 846] (4) Pleading. Where the holding of an 
election on the question of levying a school tax is 
a jurisdictional fact, it must be clearly averred in 
the complaint or petition for the collection of such 
taxes. Under some statutes the answer to a com- 


‘ plaint or petition for the collection of a tax may al- 


lege that the tax was paid,*® or that the property was 
exempt from taxation,*® or deny any interest in the 
property at the date of the assessment,*’ or allege 
fraud in the assessment.*8 Where the answer de- 
nies that any election to authorize the tax was ever 
held, and there is no attempt to prove such an elec- 
tion, a nonsuit should be granted.*® Under a statute 
providing that delinquent tax lists may be published 


27. Peo. v. Sisson, 98 Ill. 335. 


28. Tozier v. Vienna School Dist., 
39 Me. 556. 


29. Louisville, etc., R. Co. v. School 
Dist. No. 108, 29 SW 3840, 16 KyL 554. 


30. Louisville, ete, R.. Co. v. 
School Dist. No. 108, supra. 


31. Ferguson v. Academy Cons, 
Independent School Dist., (Tex. Civ. 
A.) 14 SW (2d) 1051, 1053. 


“We therefore conclude that the 
special legislative acts creating ap- 
pellee an independent school district 
with full power and authority to levy 
and collect the taxes sued for settled 
any question of whether the schools 
to be maintained by the taxes were 
so remote and inaccessible to persons 
residing on appellants’ lands as to 
be of no benefit to them or to said 
lands.” Ferguson v. Academy Cons. 
Independent School Dist., supra. 


32. Massie v. Palo Pinto Independ- 
ent School Dist., 47 Tex. Civ. A. 349, 
105 SW 821. 


83. Peo. v. Scott, 300 Ill. 290, 133 
NE 299; Peo. v. Illinois Cent. R. Co., 
966 Ll. 636, 10% N03; Peo.” v. 


Bates, 266 Ill. 55, 107 NE 123; Eagle 
Lake Independent School Dist. v. 
Hoyo, (Tex. Civ. A.) 199 SW 352. 


[a] Reason for rule.—The tax- 
payer has an adequate remedy ina 
court of equity to prevent such mis- 
appropriation of the funds.” Peo. v. 
Bates, 266 Ill. 55, 107 NE 123, 124, 


34. Peo. v. Scott, 300 Tll. 290, 133 


NE 299; Peo. v. Illinois Cent. R. Co., 


266 Ill. °636, 107 NE (803; "Peo. v. 
Bates, 266 Ill. 55, 107 NE 123. 
Saar McCracken vi Elder, 934. Pa: 
36. Hereford Independent School 
Dist. v. Jones, (Tex. Commn. A.) 23 
SW (2d) 690. 
37. Hereford Independent School 


Dist. v. Jones, supra, 


38. Wood vy. Calaveras County, 164 
Cal, 398, 129 P 283: Peo. v. Long, 328 
T2077, 59 IN Be 259s 


[a] Facts held insufficient to es- 
top taxpayer.—In an action to recover 
delinquent taxes where defendant as- 
serted that his property was not with- 
in the corporate limits of the school 
district by virtue of a certain order 
detaching it from the district, the 
subsequent, validating act, the court 
said: “(1) That a judgment was ob- 
tained against him in the county 
COUrL) LOMMLAReCS AT WL Oleic eniGa)) 
that appellee was a candidate for elec- 
tion to the school board in 1920; (3) 
that he voted at elections of some 
character in the district in October 
and November, 1921; and (4) that he 
paid in 1920 taxes levied against his 
property in July, 1920 .. . none 
of the foregoing matters estopped ap- 
pellee from making his claim in this 
case that his property was not sub- 
ject to the taxes in question.’ Peo. 
v. Long, 328 Ill. 297, 159 NE 259, 268. 


39. Hawesville Bd. of Education vy. 
Louisville, etc., R. Co., 110 Ky. 932, 
62 SW 1125, 28 KyL 376; State v. 


First Nat. Bank, 4 Nev. 491. 

40. Moerschell v. Eagle Lake, 
(Tex. Civ. A.) 236 SW 996; Eagle 
Lake v., Lakeside Rice Mill Co., (Tex. 


Civ. A.) 144 SW 712; Eagle Lake v. 


Lakeside Sugar Refining Co., (Tex. 
Civ. A.) 144 SW 709. 
41. Moerschell v. Eagle Lake, 
(Tex. Civ. A.) 236 SW 996. 
42. Moerschell v. Eagle Lake, su- 
pra. 
ats: Healy v. Carey, 13 CanLJNS 
{a] Illustration.—Under an act pro- 


viding for Roman Catholic separate 
schools and vesting in the trustees 
of such separate school districts the 
power to levy and collect school tax- 
es, it was held that an action to col- 
lect such separate school taxes should 
be brought in the name of “the Trus- 
tees of the Roman Catholic Separate 
School for the section number seven 
in the Township of Kipley,” and not 
in the name of the tax collector for 
the district. Healy v. Carey, 13 Can 
LJNS 91. 


44. Peo. v. Castro, 39 Cal. 65; Com. 
v. Louisville, ete., R. Co., 33 SW 204, 
17 KyL 991. 

45. Peo. 

46. Peo. 

47. Peo. 

48. Peo. 

49. Peo. 


v. Nelson, 
v. Nelson, 
v. Nelson, supra, 
v. Nelson, supra, 
v. Castro, 39 Cal. 65. 


86 Cal, 375. 
supra, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 846-847] 


but containing a proviso that the failure to publish 
such list of delinquents shall be no defense to a 
suit for taxes due, the publication is left to the dis- 
eretion of the body charged with the duty of ap- 
proving the delinquent roll, and the petition need 
not allege that a publication was made.°° A city 
whose power as such to levy a tax for school purposes 
is limited, must allege and prove, in an action to 
establish a hen upon real estate for unpaid taxes, 
that it has been duly organized as a separate and 
independent school district.°4 In a suit to recover 
taxes on property included in a school district by 
extending its former boundaries, it is sufficient, in 
the absence of a special exception calling for a more 
particular description, if the substance of the ex- 
tension ordinances is set out.>? 


[§ 847] (5) Evidence. The rules of evidence ap- 
plicable in other civil actions®? apply in summary 
Thus 
‘the presumption in favor of the proper performance 
of official acts or duties®® has been appled.®® 


Burden of proof. A taxpayer asserting the inva- 
lidity of the tax ordinarily has the burden of proof®? 


50: Kansas. City, etc., RR. Co. v.j-ville; vete:," Ri Co, v. 
Rochester Independent School Dist., | Dist. Public School, 
(Tex. Civ. A.) 292 SW 964. KyL 1169. 


51. McCombs v. Rockport, 14 Tex. [d] 
Civ. A. 560, 37 SW 988. 
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Presumption raised by tax 
deed.—‘‘Under the law now in force 
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as, for example, to show wherein the tax is exces- 
sive’’ or that it is not being used for an authorized 
purpose,°® or that the school district arbitrarily 
failed to assess certain property,°° or that an ordi- 
nance by virtue of which a new school district was 
created is void,®! or that the report of the district 
board of the voting of the tax is untrue.°? The bur- 
den of proving authority to levy taxes in excess of 
that permitted by statute is on the school district 
making the levy.®® 


Admissibility of evidence. General rules as to the 
admissibility of evidence®* are applicable.°> Where 
a tax otherwise properly levied is entered on the tax 
books in an improper manner, such fact as well as 
the authority to make the levy may be established by 
evidence as to the regularity of the proceedings.®° 
In an action for delinquent school taxes testimony 
relating to the value at which the state and county 
assessed lands for the same year is not admissible.°* 


Sufficiency of evidence. General rules®® apply 
with reference to the weight and sufficiency of the 
evidence;°® and it has been held that a party al- 
leging fraud on account of the excessiveness of the 


have been heard. It had a direct 
bearing upon the question whether 
the board had in good faith sought 
to observe the limitations of the stat- 
ute, or, on the contrary, was seeking 


Elizabethtown 
64 SW 974, 23 


52. Moerschell v. Eagle Lake, (Tex. 
Civ. A.) 236 SW 996. 


53. See Evidence 22 Cr IV pals 


54. See cases infra this note; 
notes 55-56. 


[a] Judicial notice of school dis- 
tricts.—(1) Under a statute provid- 
ing that each school district of a cer- 
tain class may collect a per capita 
tax on each resident, the court will 
take judicial notice in a suit to col- 
Ject such tax that all the districts of 
the county are districts of one of 
these three classes. New Cumberland 
Borough School Dist. v. Taylor, 6 Pa. 
Dist. & Co. 532. (2) Judicial notice 
generally see Evidence §§ 1807-2008. 


55. See Evidence § 69. 


5G; ieeo. |v.. New.) york. Cent. R. 
Co., 282 Ill. 11, 118 NE 462; Peo. v. 
Bates, 266 Ill. 55, 107 NE 123. 


[a] Presumption district was le- 
gally organized.—“In a tax objection 
proceeding it will be presumed_that 
the district was legally organized, the 
board of education properly elected, 
and that the tax levied by the board 
is a valid tax, These presumptions 
obtained when the collector made a 
prima facie case, and the burden was 
on appellant to point out any valid ob- 
jection to the tax which did not ap- 
pear upon the face of the delinquent 
list, and notice and proof of publica- 
tion.” Peo. v. Zearing, 305 Ill. 503, 
137 NE 481, 482. 


[b] Presumption of necessity of 
school facilities.—‘‘From the fact that 
the defendant is living on the unced- 
ed portion of the school district, it 
is apparent that that portion of the 
district is occupied, to some extent 
at least, by whites; and from that 
fact alone, in the absence of anything 
to the OEE it will be presumed 
that school facilities are necessary.’ 
Lebo v. Griffith, 42 S. D. 198, 173 NW 
840, 841. 


[ec] Election to vote tax presumed 
valid.— After a lapse of 20 years it 
will be presumed that all the steps 
required by statute for an election to 
vote a school tax were met. Louis- 


and 


in this State the possession of a tax 
deed makes out a prima facie case, 
and the presumption is, in the absence 
of proof to the contrary, that the of- 
ficer did all that he was required to 
do. . . . Having made the sale for 
school taxes, it will be presumed that 
he was authorized to do so, unless 
the contrary appears.’ White v. Mc- 
Intosh, 145 Ky. 59, 60, 139 SW 1057. 


57. Peo. v. Meyer, 313 Ill. 332, 145 
NE 183; Peo. v. Zearing, 305 Ill. 503, 
137 NE 481; Common School Dist. No. 
88 v. Garvey, 80 Ky. 159; Kansas City, 
etc., R. Co. v. Rochester Independent 
School Dist., (Tex. Civ. A.) 292 SW 
964. See White v. McIntosh, 145 Ky. 
59, 139 SW 1057 (where the action was 
brought by holder of a tax deed). 


[a] School tax levied to amount 
in excess of the outstanding bonds is 
not invalid as to the excess, in the 
absence of evidence that such bonds 
are the only outstanding debt. Peo. 
Ve wt. ouis, etc., (R. Cor, 280 Ells 61; 
82 NE 305. 


58. Peo. v. Bates, 266 Ill. 55, 107 
NE 123. 


59. Peo.-v. Elgin, etce., R. Co., 255 
Ill. 269, 99 NE 582. 

60. Guyler v. Wallis Independent 
School Dist., (Tex. Civ. A.) 12 SW 
(2d) 1094. 


61. Moerschell v. Eagle Lake, (Tex. 
Civ. A.) 236 SW 996. 


62. Auditor Gen. v. Tawas Beach 
Assoc., 229 Mich. 534, 201 NW 450. 


63. First Baptist Church v. Fort 
Worth, (Tex. Civ. A.) 17 SW (2d) 130. 


64. See Evidence §§ 89-1729. 


65. See cases infra this note; 
notes 66-67. 


[a] Evidence admissible to show 
illegality.—‘“‘If the existing contracts 
with teachers and others who were 
to be paid out of the levy for educa- 
tional purposes were for an amount 
substantially larger than was levied, 
and there was a corresponding excess 
in the levy- for building purposes, the 
evidence which tended to prove this 
condition was pertinent, and should 


and 


to raise money for one purpose in 
excess of the amount required for 
such purpose, with the intention of 
using such excess to make up a defi- 
cit in fraud.” Peo. v. Illinois Cent, 
R. Co., 266 Ill. 686, 107 NE 808, 806. 


66. State v. Guinn, 309 Mo. 291, 
274 SW 456. 


67. McGarrity v. McQuail, 240 Pa. 
232, 87 A 288; Ferguson v. Academy 
Cons. Independent School Dist., (Tex. 
Civ. A.) 14 SW (2d) 1051. 


68. See Evidence §§ 1730-1806. 


69. See cases infra this note; and 
note 70. 


[a] District on behalf of which tax 
imposed.—‘‘The record discloses the 
assessment list, made out and delivy- 
ered by defendant to the assessor, the 
assessor’s list or book, the copy there- 
ot delivered to the county clerk, the 
estimate furnished the county clerk 
by said consolidated district No. 1, ~ 
the evidence of the copying of the 
assessor’s list or book by Mrs. Whar- 
ton, the evidence of the extension of 
the taxes in question on the tax book 
by the deputy clerk, the evidence of 
the nonexistence of said dis- 
trict, and the presumption that the 
officers performed their duties in ac- 
cordance with law all show that the 
taxes in question were levied and ex- 
tended for and on behalf of said con- 
solidated school district, and could 
not be otherwise.’ State v. Guinn, 
3809 Mo. 291, 274 SW 456, 459. 


[b] Excessive levy.—Evidence 
held sufficient to show that the levy 
was so excessive as to impeach the 
good faith of the taxing officers 
where the testimony would warrant 
the conclusion that the levy for build- 
ing purposes was so far in excess of 
the needs of the district as to lead 
to the conclusion that the board did 
not in good faith seek to be bound 
by the limitations of the statute. Peo. 
v. Illinois Cent. R. Co., 266 Ill. 636, 
107 NE 808. 


[ec] Bxcessive valuation or dis- 
crimination.—(1) ‘In this case the 
evidence fails to show an excessive 
assessment. . . His testimony as 
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levy has the burden of proving the same by clear 
and convincing proof in order to warrant the inter- 
ference of the courts in matters of taxation.’° 


A judgment for delin- 
quent taxes should be only against property of the 
taxpayers within the district,’ and a judgment is 
also defective which fails to state what portion of 
the taxes therein should be charged against any par- 


[§ 848] (6) Judgment. 


ticular tract.7? 
[§ 849] (7) Distraint. 


a whole shows that the value placed 
upon such land was not greater than 
the value he placed on it for sale 
. . . or actually received in the 
sale of some of it. . If the tax- 
es were levied upon the whole body of 
land, without reference to whether it 
was good, bad, or indifferent, appel- 
lee would benefit by the lower valu- 
ation placed upon his land having the 
greatest value, and this would, as to 


his taxes, equalize them.” ‘Union In- 
dependent School Dist. v. Sawyer, 
(Tex. Civ. A.) 259 SW 637. (2) Where 


it appeared that the value placed up- 
on the property by the board of equal- 
ization was substantially the same as 
defendant stated it to be to the as- 
sessor and also before the equaliza- 
tion board, and that all the property 
in the district after a hearing of evi- 
dence as to values involved, was as- 
sessed upon the same basis, an _al- 
legation of excessive or discrimina- 
tory valuation could not be sustained. 
Guyler v. Wallis Independent School 
Dist., (Tex. Civ. A.) 12 SW (2d) 1094. 


{d] A@option of order for levy.— 
A showing that an order levying tax- 
es was in writing before it was spread 
upon the minutes, in connection with 
the further facts that at the same 
meeting the board of trustees ap- 
pointed a board of equalization to 
equalize the taxes to be assessed un- 
der the purported order, and there- 
after acted thereunder in assessing 
and collecting taxes, furnishes suffi- 
cient circumstances to support a find- 
ing that the board of trustees adopted 


the order. Geffert v. Yorktown Inde- 
pendent School Dist., (Tex. Civ. A.) 
285 SW 345. 


70. Peo. v. Bates, 266 Ill. 55, 107 
NE 123. See Peo. v. Scott, 300 Ill. 290, 
133 NE 299 (where evidence was in- 
sufficient). 


[a] Fraud not proved.—‘‘The bare 
fact that in making its estimate, in 
advance, of the amount required for 
this purpose the school board levied 
an assessment for an amount larger 
than was actually required for that 
purpose, does not render the acts of 
the board in so doing fraudulent, in 
the absence of proof that the amount 
levied was grossly excessive. From 
the very nature of the purpose of the 
levy it could not be ascertained in 
advance, to a certainty, what exact 
amount would be required for such 
purpose. That the officers charged 
with this duty shall honestly and in 
good faith exercise their best judg- 
ment is all that the law requires.” 
Peo. v. Bates, 266 Ill. 55, 58, 107 NE 


123. 

71, Peo. v. Wabash R. Co., 285 Ill. 
Li2120 NESTS Peovyv. Pittsbureh, 
ete., R. Co., 284 Ill. 87, 119 NE 914. 


In some jurisdictions the 
collection of delinquent school taxes may be enforced 
by a levy upon and, if necessary, a sale of the prop- 
erty of the delinquent taxpayer."* 
such remedy may be enforced, all the prescribed con- 
ditions precedent must be complied with,’* as that 
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the property.*? 
In order that 


[a] Effect of judgment.—A judg- 
ment describing the interests of de- 
fendant subject to the tax lien and 
reciting the amount of the tax, and 
decreeing that “the same is estab- 
lished as a just and legal demand 
against said defendants and each of 
them, and that the plaintiff is enti- 
tled to have the land subjected to the 
payment of the same,’ held merely 
to foreclose a tax lien against the 
interests of defendants, and not to 
award personal liability against de- 
fendants. Keith v. Rusk Independ- 
ent School Dist., (Tex. Civ. A.) 28 SW 
(2d) 459, 461. 


72. Sparks v. State, (Tex. Civ. A.) 
27 SW (2d) 918; McCombs v. Rock- 
port, 14 Tex. Civ. A. 560, 37 SW 988. 


73. Colo.—McKay v. Batchellor, 2 
Colo. 591. 


Mo.—Atkison v. Amick, 25 Mo. 404. 


N. Y.—Folsom y. Streeter, 24 Wend. 
266. See Parker v. Brown, 17 Barb. 
145 (holding the power of levy and 
sales is restricted by the warrant). 


vVt.—Sherwin v. Bugbee, 16 Vt. 439. 


N. S.—McGregor v. Patterson, 5 N. 
S. 211. 


Ont.—Harling vy. Mayville, 21 U. C. 
P. 499; Chapman vy. Thrasher, 20 

Co) Cee. 259s) Haacketve (Marrs Ui: 
C. P. 441; Applegarth v. Graham, 
1 ORO Mee 

zie, 18° U. CoQ. 


171; Spry v. McKen- 
B. 161; Newberry v. 
Stephens, 16 U. C. Q. B. 65. 

[a] Nature of distraint.—In an ac- 
tion against a tax collector for tres- 
pass for levying upon a pair of oxen, 
the court in holding such property 
subject to distress stated that ‘‘the 
true reason, why no such exception, 
as is claimed, obtains here, is found 
in the fact that the distress for taxes 
is ‘in the nature of an execution.’ In 
ancient time, when the ‘distress was 
to be kept indefinitely, until the debt 
was paid, or the service performed, 
and the party aggrieved was his own 
avenger, there were obvious reasons 
why so many exceptions were pro- 


&. 
U. 
C. 
Kf 


vided.” Sherwin v. Bugbee, 16 Vt. 
439, 446. 
[b] Place of sale.—A collector dis- 


training property to satisfy a school 
tax need not sell the property in his 


district; but it is sufficient if it is 
sold in the town. Sherwin v. Bugbee, 
LO WVitn od. 


[ce] Redemption from sale.—Under 
Pol. Code § 3817, as amended by the 
act of March, 1895, real estate sold to 
the state for delinquent school taxes 
may be redeemed by payment of the 
amount of taxes due thereon at the 
time of the sale, with penalties based 
thereon. Palomares Land Co. v. Los 


[§§ 847-849 


there must first be a demand upon the delinquent 
for the tax, and a refusal by him to pay it."® 
general rule where the collector of a school] district 
properly calls for a tax, and the taxpayer refuses to 
pay, the collector is not required to give any further 
time, or to specify a time and place to receive it, but 
may levy at once;7® and this rule is not affected by 
the fact that the taxpayer promises that he will pay 
the tax within a given time if the collector will leave 


As a 


Authority to distrain for school 


taxes extends to all taxes that may be levied and 
assessed by the school district,** including back taxes 
for previous years.”® 
be made on any goods and chattels lawfully in pos- 
session of the person liable to pay the tax, although 
he is not the owner thereof.®° 


A levy for school taxes may 


A school district col- 


Angeles County, 146 Cal. 530, 80 P 931. 


[d] Agreement with third party. 
—An agreement between a school dis- 
trict collector, who has left in_the, 
hands of the owner goods levied on 
under his warrant, and a third per- 
son, for the delivery of the goods or 
the payment of the tax, is binding on 
the parties, and is a sufficient con- 
sideration for a promise by such per- 
son, after the goods have been re- 
moved out of the reach of the col- 
lector, to pay a certain sum upon the 
warrant on the relinquishment of the 
levy by the’ collector. Hilliard v. 
Austin, 17 Barb. (N. Y.) 141. 


74  <Atkison v. Amick, 25 Mo. 404. 


[a] All legal requisites to the or- 
ganization of the district, to the ap- 
pointment of the collector,-and the 
authority to collect, must be shown 
to have been complied with in order 
to justify a taking of property as col- 
lector of a school-district; and an as- 
sistant is not justified unless the col- 
aes Pino mca be. Bates v. Hazeltine, 


[b]  Indorsement of warrant.—The 
omission of the officer who seizes 
property for school taxes under a 
warrant to enter upon the warrant 
the true day and year when he re- 
ceives the same does not invalidate 
his proceeding. Goodwin v. Perkins, 
39 Vt. 598. 


{c] Where no penalty is sought to 
be collected, and the distraint for 
taxes is not made until more than 
four months after the levy, it is no 
‘defense that the school trustees failed 
to fix the time within which the tax 
should be paid, as required by statute. 
ins v. Masden, 74 SW 720, 25 KyL 

ils 


75. Atkison v. Amick, 25 Mo. 404; 
Gearhart v. Dixon, 1 Pa. 224. 


[a] Yender of tax receipts.—If 
persons assessed do not pay or tender 
school taxes before enjoining their 
collection, it is immaterial that the 
levying officer fails to tender tax re- 
ceipts to them before levying on their 
property. Collins v. Masden, 74 SW 
720, 25 KyL 81. 


76. Wheelock v. Archer, 26 Vt. 380. 
77. Wheelock v. Archer, supra. 
78. Keeler v. Chicester, 13 Wend. 


(Na Ye) 629; 


79. Coleman v. Kerr, 27 U. C. Q. B. 
(Ont.) 5; McLean v. Farrell, 21 U. C. 
Q. B. (Ont.) 441. . 


80. Aikens v. Gray, 179 NYS 736 
{aff 1838 App. Div. 910 mem, 169 NYS 
1083 mem]; Keeler v. Chicester, 13 
Wend. (N. Y.) 629. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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lector by levying under his warrant on property for 
the nonpayment. of a tax acquires a special property 
in the goods levied on, and may maintain an action 
against. any person who removes them, although he 
leaves them temporarily with the original owner.* 


[§ 850] 8. Penalties and Interest. <A penalty for 
nonpayment of a school tax cannot be exacted with- 
out statutory authority,*? or upon an unequal ba- 
sis,8* nor can it be collected upon taxes which were 
erroneously assessed.**+’ Penalties collected on school 
taxes become a part of the school fund,** and should 
be turned over to the board of trustees of the school 
district or other body entitled to receive the school 
funds.8® Similarly, interest accruing on delinquent 
‘school taxes which belong to a school district is 
merely an incident of the principal, and also belongs 
to the distriet,** and should be accounted for,**® but 
in actions against the taxpayer, the school district 
is not entitled to. recover interest on penalties al- 
lowed for failure of a taxpayer to pay taxes when 
the same became due,®® and in the absence of an ex- 
press provision in the statute that interest shall be 
recovered upon a tax from the time it should have 
been paid, a judgment for the recovery of the tax 
should bear interest only from its date.°° 


[§ 851] 9. Effect of Change of Boundary or Crea- 
tion of New District®!—a. Uncollected Taxes—(1) 
Taxes To Pay Simple Debts and Obligations—(a) In 
General. As a rule the general principles governing 
the place of taxation of property for school pur- 
poses?” apply also after there has been a change of 
boundary or the creation of a new district,®°? and 
where special provisions have been made school 
taxes should be levied,®* assessed,°*® and collected®® 
following a change in boundary, in the manner au- 
thorized. Where school districts have been consol- 
idated under an act requiring the tax assessor to 
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make a separate assessment of the property of such 
district, taxes cannot be collected by the consolidated 
district on the basis of previous assessments.°* 


[§ 852] (b) Annexed Territory. Territory is 
subject to taxation within the school district to which 
it has been annexed®® and territory which has been 
annexed to a municipality for school purposes is tax- 
able in the municipal school district as thus en- 
larged;°® also territory embracing portions of other 
districts which is annexed to a school district is 
subject to the power to tax within the newly con- 
stituted district.1 Territory subject to a tax to pay 
a bonded indebtedness in one school district, which 
has been later annexed to a city constituting a 
school district, may also be taxed additionally by 
such city school district where the lability of the 
city school district for its proportion of such bonded 
indebtedness is fixed by statute, thus fully protect- 
ing the bondholders and district issuing the bonds.? 
Land incorporated into a school district under a re- 
districting? or annexation’ that is illegal may. be 
taxed by such district so long as the district is not 
dissolved by direct proceedings. On the other hand, 
it has been held that where an attempted annexation 
of territory is invalid because not made in the man- 
ner prescribed by statute, the power to vote taxes 
as it originally existed is not altered,®> and a tax 
voted by the electors of the invalidly united district 
is void. Where a city, with dual taxing powers as 
municipality and as school district, extends its cor- 
porate limits for school purposes, as authorized by 
statute, the district so created is not within a pro- 
vision of the constitution exempting cities constitut- 
ing school districts from a certain tax limitation.* 
Property annexed to a school district is subject to 
taxation within the district as soon as the annexa- 
tion is completed in the absence of other provision,® 


81. puuiard v. Austin, 17 Barb. (N. 
B.Gen a Ct 3 


82. Re aes v. Academy Cons. In- 
dependent School Dist., (Tex. Civ. A.) 
14 SW (2d) 1051. 


83. Ferguson v. Academy Cons. In- 
dependent School Dist., supra. 


84 Palomares Land Co. v. 
Angeles County, 146 Cal. 
931. 


85. New Orleans v. Fisher, 91 Fed. 
574, 34 CCA 15 [aff 180 U. S..185, 21 
Sct 347, 45 L. ed. 485]; Ft. Worth v. 
Ft. Worth Independent School Dist., 
(Tex. Civ. A.) 224 SW 294; American 
Surety Co. v. Ft. Worth Independent 
School Dist., (Tex. Civ. A.) 224 SW 


Los 
530, 80 P 


292: 

86. See supra § 839. 

87. New Orleans v. Fisher, 91 Fed. 
Hao 4eOOAy 1b atta SO" U.S. 185, 211 


SCt 347, 45 L. ed. 485]. 
88. See supra § 839. 


89. Missouri, etc., R. Co. v. Whites- 
boro, (Tex. Civ. A.) 275 SW 729 [rev 


on other grounds (Commn. A.) 287 
Sw 904]. 
90. McCombs v. Rockport, 14 Tex. 


Civ. A. 560, 37 SW 988. 


91. Validity of proceedings for 
alteration and creation of districts see 
supra §§ 65-79. 


92. See supra §§ 789-791. 
93. See infra §§ 852-855. 


94. Burlington, etc., R. Co. v. Lan- 
caster County, 12 Nebr. 324, 11 NW 


332; Seattle School Dist. No. 1 v. 
King County, 3 Wash. 154, 28 P 376. 


Levy of tax generally see supra § 
3. 


Change of boundaries as affecting 
necessity for election see supra § 754. 


95. Morgan v. Wood, 140 Miss. 137, 
106 S 435; Perkins v. Langmaid, 34 
N. H. 815; Lowe v. Hardy, 7 Utah 368, 
26 P 982. 


Assessment of taxes generally see 
supra §§ 809-818. 


96. Eakins v. Hakins, 20 SW 
14 KyL 562. 


Collection of taxes generally see 
supra § 824. 


97. Morgan v. Wood, 140 Miss. 137, 
106 S 435. 


SS Kine ve uta Conta ts 1O.O:,116 
Utah 281, 22 P 158. 


99. Wible v. Bakersfield, 42 Cal. A. 
77, 188 P 291; Schools Trustees v. 
Peoria, School, 214 Tl. 30, 238, 73 NE 
412. See Pickering v. Coleman, 53 N. 
H. 424 (holding that persons and 
property annexed to a school district 
in an adjoining town are subject to 
schoolhouse taxes in the district to 
which they are annexed, and not else- 
where, although previous to such an- 
nexation the town within whose lim- 
its they were constituted but one 
school district). 


“The board of school inspectors is a 
branch of the city government, aS we 
have already said, and we entertain 
no doubt that by the annexation of 


235, 


the new territory the power and au- 
thority of the city officials extended 
over the territory annexed and all the 
ordinances of the city thereupon be- 
came operative over such territory.” 
Schools Trustees v. Peoria School, su- 
pra. 


1. Eckstein v. Chicago Junction 
Bad. of Education, 4 Oh. Cir. Dec. 149 
Laff 55 Oh. St. 643, 48 NE 1112]. 


2.\ Tod v. Houston, (Tex. Commn. 


eo SW 419 [aff (Civ. A.) 258 SW 


3. Harbin Independent School Dist. 
v. Denman, (Tex. Civ. A.) 222 SW 538 
[rev on other grounds (Commn, A.) 
200 SW 176]. 


4 Molyneaux v. 
pendent School Dist., 
277 SW 185. 
3, 4. 


5. Kaighn v. Reeves, 28 N. J. L. 


Amarillo Inde- 
CPRext CivofAs): 
See cases supra notes 


6. Kaighn v. Reeves, supra. 


7. Missouri, etc., R. Co. v. Whites- 
boro, (Tex. Commn. A.) 287 SW 904 
[rev (Civ. A.) 275 SW 729]. 


8. Yorktown Independent School 
Dist. v. Afflerbach, (Tex. Commun. A.) 
12 SW (2d) 130 [rev (Civ. A.) 1 SW 
(2d) 410, and overr Geffert v. York- 
town Independent School Dist., (Tex. 
Commn. A.) 290 SW 1083]; Mezargel 
County Line Independent School Dist. 
v. Blewitt, (Tex. Civ. A.) 278 SW 516 
[aff (Commn. A.) 285 SW 271]; Ger- 
hardt Vv. Yorktown Independent 
School Dist., (Tex, Civ. A.) 252 SW 
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and the officers of the annexing district may by 
statute be given the power to levy and collect taxes 
from annexed territory mnediatoly on the annexa- 
tion.? A statute providing that on the change or 
alteration of the limits of a school district the pow- 
ers of the officers of such district at the time of the 
alteration shall continue in force for the purpose of 
collecting taxes to pay debts and closing up the 
concerns of the district does not operate upon the 
annexation of other territory to enlarge the powers 
of those officers to levy and assess taxes as it existed 
before the change.t® Under some constitutional and 
statutory provisions territory annexed to a school 
district cannot be taxed therein until the matter has 
been submitted to and approved by the taxpayers in 
the territory affected.!? 


Time of levy. Property annexed to a school dis- 
trict prior to the certification and levy of taxes in 
the district in such manner that it is subject to tax- 
ation within the district 1s subject to the levy,!? and 
the fact that plaintiff’s property was not in the dis- 


trict at the time the tax was voted and that plain- . 


tiff did not have an opportunity to vote at the election 
authorizing the tax is immaterial.1? Although the 
property of the annexing district has already been 
assessed for the year it is the duty of the officers of 
that district to levy and collect taxes on territory 
which was annexed prior to the time the levy is made, 
where the taxes for such added territory are proper- 
ly certified.14 
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Rate of tax. Newly added territory cannot be 
taxed at a higher rate than the property within the 
old district.2>- 


[§ 853] (c) Detached Territory. Territory de- 
tached from a school district is no longer subject to 
taxation within the district’® or for the payment of 
the debts of that district created prior to the detach- 
ment?’ unless it has been otherwise provided by stat- 
ute,** and the power to tax terminates as soon as 
the detachment is effected.1® Where territory of a 
common school district that also comprises a high 
school district is annexed to another district, such 
territory is thereafter excluded from the high school 
district as well as the common school district and is 
no longer taxable within either of the latter dis- 
tr iets ;2° and where territory has been detached from 
a district under a statute which was unconstitution- 
al, and later the detachment proceedings are declared 
void, the taxpayers who, acting thereunder in good 
faith, paid taxes in another district cannot be taxed 
again for those years by the district from which the 
territory was detached.*1_ Taxes levied prior to the 


passage of a curative act on territory improperly de- 


tached may be collected by the district from which 
it was detached.?? 


Time of levy. Territory excluded from a school 
district in such manner that it is otherwise relieved 
from the debts of the district, is not subject to taxes 
which were not levied?? or not assessed?‘ at the time 


197; Seattle School Dist. No. 1. v. 
King County, 3 Wash. 154, 28 P 376. 


9 Wichita Bd. of Education v. 
Barrett, 101 Kan. 568, 167 P 1068; St. 
Louis-San Francisco R. Co.’s App., 136 
Okl. 265, 277 P 932; Geffert v. York- 
town Independent School Dist., (Tex. 
Civ. A.) 285 SW 345 [rev on other 
grounds (Commn. A.) 290 SW 1083]; 
Mezargel County Line Independent 
School Dist. v. Blewitt, (Tex. Civ. A.) 
278 SW 516. 


10. Hassam vy. Edwards, 49 Vt. 7. 


11. See constitutional provisions; 
and supra § 754 


12. Grout v. Illingworth, 131 Iowa 
281, 108 NW 528. See Fifield v. Swett, 
36 N. H. 4382 (prior to, the) assess- 
ment). 


13. Grout v. Illingworth, 131 Iowa 
281, 108 NW 528; Fifield v. Swett, 56 
N. H. 432. . 


[a] Annexation after tax is voted. 

—‘If a person should voluntarily 
move into a school-district, carrying 
his personal estate with him, after a 
vote had been passed to raise money 
for a legitimate purpose, but before 
the tax was assessed, and a new in- 
voice had in the meantime been made, 
either with reference to that particu- 
lar tax or upon the taking of the an- 
nual inventory of the town, there 
would be no doubt but such newcom- 
er would be liable to such school- 
district tax, although he was not an 
inhabitant of the district at the time 
of the vote. . The law provides a 
mode whereby the lines of a school- 
district may be changed so that per- 
sons and property not before situated 
in a given district may be involunta- 
rily brought into it. If it had been 
thought just that a different rule 
should apply in the case of persons 
and property thus involuntarily 
brought within the territorial limits 
of a district from what applies in case 
of voluntary removals, it was easy 
for the legislature to make such pro- 


visions on the subject as might be 
thought just. In the absence of any 
such provisions, I see no good reason 
why the same rule should not apply 
in both cases.” Fifield v. Swett, 56 
N. H. 432, 435. 


14. Seattle School Dist. v. King 
County, 3 Wash. 154, 28 P 376. 


15. Milhollon v. Stanton Independ- 
ent School Dist., (Tex. Civ. A.) 221 
SW 1109 [rev on other grounds 


(Commn. A.) 231 SW 332]. 


16. Cal.—Hughes v. Ewing, 93 Cal. 
414,28 P 1067. 


Ill.—Webster v. Toulon Tp. High 
School Dist. No. 4, 313 Ill. 541, 145 NE 
118; Union School-Dist. v. New Union 
School Dist., 135 Ill. 464, 28 NE 49. 


N. C.—Marsh v. Early, 169 N. C. 
465, 86 SE 303. 


Oh.—KEckstein v. Chicago Junction 
Bd. of Education, 10 Oh. Cir. Ct. 480, 
4 Oh. Cir. Dec. 149 [aff 55 Oh. St. 643, 
48 NE 1112]. 


Pa.—Chambersburg Borough School 
Dist. v. Guilford Tp. School Dist., 48 
Pa. Super. 595; Chambersburg Bor- 
ough School Dist. v. Guilford Tp. 
School Dist., 44 Pa. Super. 500. 


See Saranac Land, etc., Co. v. Rob- 
erts, 208 N. Y. 288, 101 NE 898 (where 
the evidence was held insufficient to 
prove the detachment). 


[a] Detachment by estoppel.— 
Where territory has been detached 
from a school district under an in- 
valid act, the district may be estopped 
by its conduct in ceasing to tax the 
property therein, issuing bonds with- 
out giving the people within the ter- 
ritory an opportunity to vote there- 
on, collecting tuition from the pupils 
in the detached territory, and permit- 
ting another school ‘district to tax the 
territory, from later asserting that 
the territory is yet within its limits. 
Webster v. Toulon Tp. High School 
Dist. No. 4, 313 Ill. 541, 145 NE 118. 


17. Hughes v. Ewing, 93 Cal. 414, 
28 P 1067; Peo. v. Stoli, 322 Ill. 286, 
153 NE 385; Tisdale v. Eldorado In- 
dependent School Dist., (Tex. Civ. A.) 
287 SW 147 [aff (Commn. A.) 3 SW 
(2d) 420]. 


18. Hughes vy. Ewing, 93 Cal. 
28 P 1067; Peo. v. Stoll, 
153 NE 385; 
Ok bile” 43. Ss 2. 


19. Wichita Bd. of Education v. 
Betrets 101 Kan. 568, 167 P 1068 [cit 
ye]. 


20. Frankish v. Goodrich, 157 Cal. 
618, 108 P 685. 


414, 
322° Tilt 286, 
Bakin vy. Chapman, 44 


21. Peo. v. Dunham, 311 Ill. 439, 
143 NE 52. 
22. Union Independent Dist. v. 


Cedar Rapids Independent Dist., 62 
Iowa 616, 17 NW 895. 


[a] Curative statute validating a 
previously invalid change of bounda- 
ries cannot operate to deprive a 
school district from which territory 
is ‘detached by such change of taxes 
levied and collectable before the act 
is passed. Union Independent Dist. v. 
Cedar Rapids Independent Dist., 62 
Iowa 616, 17 NW 895. 


23. Cal.—Hughes v. Ewing, 93 Cal. 
414, 28 P 1067. 


Mass.—Richards v. Dagget, 4 Mass. 
534, 

Mo.—State v. Burford, 82 Mo. A. 
343. 


Pa.—Chambersburg Borough School 
Dist. v. Guilford Tp. School Dist., 48 
Pa. Super. 595; Chambersburg Bor- 
ough School Dist. v. Guilford Tp. 
School Dist., 44 Pa. Super. 500. 


Tex.—Tisdale v. Eldorado Inde- 
pendent School Dist., (Civ. A.) 287 
ee 147 [aff (Commn. A.) 3 SW (2d) 
4 


Vt.—Pierce v. Whitman, 23 Vt. 626. 
24. Tisdale v. iIdorado Independ- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the territory was detached, although the legislature 
may, in making such a change, impose a tax upon 
the detached territory for a certain time for the 
benefit of the district from which it is detached, in 
consideration of benefits conferred upon such ter- 
ritory.*® If, after a tax has been voted, territory is 
transferred to other districts, such territory is not 
subject to a levy made pursuant to the vote but after 
the transfer,?® even though expenses have been in- 
curred by the school district in the execution of its 
object.27 However, taxes which have been levied 
and become due prior to the time of the detachment 
may be collected,** the detachment not affecting the 
validity of a levy already made,?° and the duty of 
a tax collector to collect and turn over school taxes 
levied by the proper authorities is not affected by 
the subsequent detachment.?® Under a statute pro- 
viding that the tax collector shall proceed to collect 
delinquent taxes by distress and salesof goods found 
within the district, property removed from the dis- 
trict by a detachment of territory subsequent to the 
levy but before the tax has been paid, is not subject 
to such process.?+ 


[§ 854] (d) Consolidation and Merger. When 
school districts are consolidated they cease to exist 
and have no power thereafter to levy taxes,” and 
on the creation of a new district by the consolidation 
of other districts the power of the latter districts 
to levy, assess, and collect school taxes is termi- 
nated.*? Under a statute giving a consolidated 
school district containing a certain number of sec- 
tions of land power to levy and collect taxes for 
designated purposes, a consolidated district which 
contains an area that is equivalent to that number 
of sections may exercise such powers,?* and under 
a statute requiring the trustees of a consolidated 
school district to levy and collect taxes, such power 
and duty is a continuing one on the part of the 
trustees from the time of the grouping of the districts, 


- and upon the consolidation the trustees of the com- 


ponent districts cease to have any further powers.°* 


ent School Dist., (Tex. Civ. A.) 287 


SCHOOLS AND SCHOOL DISTRICTS 


28. Marsh v. Early, 169 N. C. 465, 


[56 C.J.] 731 


Where several common school districts: have been 
consolidated, tax levies by the consolidated district 
functioning as a de facto corporation pending de- 
termination of quo warranto proceedings with re- 
spect to dissolution are the only levies that can be 
legally recognized,*® and where a consolidated school 
district is created out of other districts under a law 
providing that the old districts shall continue to 
function to the end of the fiseal year for the purpose 
of finishing the business then under way, a tax levied 
by the new consolidated district after its organiza- 
tion but prior to the end of the fiscal year is valid.** 
A maintenance tax authorized by the taxpayers of a 
school district is released when the district is con- 
solidated with other districts into an independent 
school district.2® Where school districts have been 
consolidated into one taxing unit the legislature 
may, on restoration of the districts to their former 
status, provide by a retroactive law that the burden 
of taxation shall be readjusted among the different 
districts as it would have been if the unit system had 
never been created.*® In case of a merger of two 
whole districts, special taxes previously voted by 
the voters of each district can be collected by the 
agents of the new districts after the merger.*° 


Time of levy. A levy of taxes is not affected by 
the subsequent consolidation of a district with an- 
other district,4! although the taxes are not collected 
prior to the consolidation*? and should be enforced 
by the officers of the new district.** 


[§ 855] (e) Creation of New District. The cre- 
ation of a school district does not confer any au- 
thority upon its officers to levy taxes other than 
that provided in the statute by which the district 
was created,#* and where a new school district is 
created out of another school district the duty or 
authority of the officers of the latter district to levy 
taxes prior to the creation of the new district is not 
affected.*® Also, a tax voted by the electors of a 
school district is not terminated by an invalid at- 


35. Mullins v. Colfax Cons. School 


SW 147 [aff (Commn. A.) 3 SW (2d) 
420]. 


25. Fitzpatrick’  v. Mt.. Sterling 
Graded Public School, 87 Ky. 132, 7 
SW 896, 10 KyL 9. 


26. Hughes v. Ewing, 93 Cal. 414, 
28 P 1067; Richards v. Dagget, 4 
Mass. 534; Jackman v. Salisbury Sec- 
ond School Dist., 5 Gray (Mass.) 413; 
Hamilton County School Dist. No. 6 
v. Hamilton County School Dist. No. 
9, 13 Nebr. 166, 12 NW 921. But,see 
Waldron v. Lee, 5 Pick. (Mass.) 323 
(where the court stated that in some 
cases a vote only was sufficient to fix 
liability for the taxes théreby author- 
ized). 


[a] Statute construed.—A statute 
requiring the board of supervisors to 
levy a tax sufficient to raise an 
amount voted “upon all the taxable 


property in the district voting the’ 


tax’’ does not authorize them to ex- 
tend the levy upon any territory with- 
in the district at the time of the vote 
regardless of whether it may have 
been subsequently detached, but only 
upon such property as is within the 
district at the time of the levy. 
Hughes v. Ewing, 93 Cal. 414, 28 P 
1067. 


27. Jackman v. Salisbury Second 
School Dist., 5 Gray (Mass.) 413. 


86 SE 303. 


29. Hughes v. Ewing, 93 Cal. 414, 
28 P 1067; McKay v. Batchellor, 2 
Colo. 591; Jackson Bd. of Education 
es ene, 228 Ky. 652, 15 SW (2d) 


“The inhabitants set off were 
charged with the taxes legally voted 
and assessed before the separation, 
and are now liable for the same; the 
debt being fixed by the assessment.” 
Rha See v. Lee, 5 Pick. (Mass.) 323, 


“The tax was a legal one, and when 
voted and assessed it became the duty 
of the tax-payers then resident in dis- 
trict No. 1 to pay the taxes assessed 
against them.” Dyer v. Rutland 
School-Dist. No. 1, 61 Vt. 96, 104,17 A 
788. To same effect Ovitt v. Chase, 
on Vit. 196. 


30. Jackson Bd. of Education v. 
Caudill, 228 Ky. 652, 15 SW (2d) 452. 


hg McKay v. Batcbellor, 2 Colo. 


32. Thames v. Simpson County, 
124 Miss. 576, 87 S 126. 


33. Bacon v. Barnstable Thirteenth 
School Dist., 97 Mass. 421. 


' 84. Purvis vy. Robinson, 110 Miss. 
64, 69 S 673. 


Dist., (Tex. Civ. A.) 18 SW (2d) 940. 


86. Gray v. Clay County School 
Dist. No. 78, (Mo. A.) 28 SW (2d) 683 
bee from .Sup: .Ct., 20 .Sw* @a) 


37. State v. Consolidated School 
Dist. No. 1, (Mo. A.) 238 SW 819. 


38. Hill v. Smithville Independent 
School Dist., (Tex. Commn. A.) 251 
SW 209. 


39. Pardee v. Rayfield, 192 App. 
Div. 5,182 NYS 8 [leave to app 
granted 193 App. Div. 970 mem, 184 
NYS 940 mem, and aff 230 N. Y. 543 
mem, 130 NE 886 mem]; Ruland v. 
Tuthill, 187 App. Div. 20, 174 NYS 515. 


40. Davis v. Payne, (Tex. Civ. A.) 
179 SW 60. 


41. Mullins v. Colfax Cons. School 
Dist., (Tex. Civ. A.) 18 SW (2d) 940; 
Windsor v. Turner, [1925] Can. S. C. 
413, [1925] 2 DomLR\ 684. 


42. Windsor v. Turner, supra. 


43. Mullins v. Colfax Cons. School 
Dist., (Tex. Civ. A.) 18 SW (2d) 940. 


44, Jackson Vv. Joint Cons. 
School Dist. No. 1, 123 Kan. 325, 255 
P 87. 


45. Pyote Independent School Dist. 
MORTAR Se (Tex. Civ. A.) 14 SW (2d) 
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tempt to create a new district out of the same ter- 
ritory.*® 

Time of levy. The creation of a new school dis- 
trict out of another district does not affect the va- 
lidity of a tax already levied by the officers of the 
old district,47 and an act creating several school 
districts out of an existing district does not, in the 
absence of express provision, affect the validity of 
taxes already levied, assessed, and appropriated by 
the old district and which are in the process of col- 
lection, even though the act is by its terms to take 
effect immediately.*® 


[§ 856] (2) Taxes To Pay Bonded Indebtedness 
—(a) At Common Law—aa. Annexed Territory. 
Property in territory annexed is liable to assessment 
for the payment of bonds and Jiabilities of the an- 
nexing district existing previous to the annexation,*® 
and no express statutory provision is necessary to 
impose such liability. 


[§ 857] bb. Detached Territory. Territory which 
has been detached from a school district subject to 
a bonded debt is not chargeable with any of the ob- 
ligations of the original district where detached ter- 
ritory takes no part of the school property,°? and 
likewise, territory within a school district at the time 
of the creation of a bonded indebtedness but subse- 
quently organized into a separate school district can- 
not thereafter be taxed to pay such bond issues 
where none of the property for which such debt was 


46. Baldwin v. Nickerson, 3 Wyo. 54. 
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created is retained by the new district.5? 


[§ 858] (b) Under Constitutional and Legislative 
Provisions—aa. In General. Under the various con- 
stitutional and statutory provisions’* where taxa- 
tion is for a bonded school indebtedness the right to 
tax extends to real estate which was taxable as such 
at the time the indebtedness was contracted,’* and 
does not extend to real estate that was not taxable 
at that time.®> However, unless restricted by the 
constitution the legislature has the power to reduce 
the territorial boundaries of a school district having 
an outstanding bonded indebtedness so as to relieve 
from the debt that portion which has been excluded®® 
and to place it all upon the remaining portion in 
which the improvements for which the debt was 
created are located,®? so long as sufficient property 
is left within the district as redefined to enable it 
by keeping within its taxing limitations to pay the 
indebtedness according to its contracts.°§ 


Assumption by vote. Under some provisions where 
a school district subject to a bonded indebtedness is 
merged into another school district the taxpayers 
in the added territory cannot be taxed to pay the 
bonded indebtedness unless the qualified voters of 
the enlarged territory voted to assume the debt.°® 
In those jurisdictions the taxpayers in territory an- 
nexed to a school district subject to a bonded in- 
debtedness may be taxed to pay such debt where 
they have voted to assume it,®° or if they have not 


ee 


208, 19 P 439. 


47. Pyote Independent School Dist. 
v. Dyer,’ (Tex. Civ. A.) 14 SW (2d) 
289; Barre v. Barre School Dist. No. 
DSO Vit eS a ONAL SOT. 


48. Woolley v. Hendrickson, 73 N. 
J. LL. 14, 62 A 278. 


49. Adriaansen v. Marion Union 
Free School Dist. No. 1, 222 App. Div. 
320, 226 NYS 145 [aff 248 N. Y. 542 
mem, 162 NE 517 mem, and overr 
Adriaansen v. Marion Bd. of Educa- 
tion, 130 Misc. 49, 223 NYS 657]. Con- 
tra Murphy vy. Graves, 128 Misc. 346, 
218 NYS 586. 


[a] Statute regulating liability on 
dissolution held not applicable.—A 
statute providing that ‘though a dis- 
trict be dissolved, it shall continue 
to exist in law, for the purpose of pro- 
viding for and paying all its just 
debts,” applies only to districts which 
have been dissolved, and does not re- 
lieve annexed territory from liability 
for debts created previous to annexa- 
tion. Adriaansen v. Marion Union 
Free School Dist. No. 1, 222 App. Div. 
320, 226 NYS 145 [aff 248 N. Y. 542 
mem, 162 NE 517 mem]. 


50. Adriaansen v. Marion Union 
Free School Dist. No. 1, supra. See 
Eckstein v. Chicago Junction Bd. of 
Education, 4 Oh. Cir. Dec. 149 [aff 55 
Oh. St. 643, 48 NE 1112] (holding the 
taxpayers in annexed territory not 
subject to taxation to pay a pre- 
existing bonded debt because the act 
authorizing the incurrence of the debt 
was a special act and unconstitu- 
tional). 


51. State v. Holliday, 9 OhS&CP 
738, 7 OhNP 47. 

52. Scott v. San Mateo County, 27 
Cals AGS T08. 1b RP» 38. 


53. See constitutional and statu- 
tory provisions. 


Denver, 
ete,, Re Co., 6 Colo) A.-284, 40. P 573. 


Ga.—Towns y. Workmore Public 
School Dist., 166 Ga. 292, 142 SE 877. 


Ky.—Chambers v. Adair, 110 Ky. 
942, 62 SW 1128, 23 Kyl 373; Hawes- 
ville Bd. of Education v. Louisville, 
ete. Re (Cor, 110) Keys 932) 62 SW 1225" 
23 KyL 376. 


Okl.—St. Louis-San Francisco R. 
Co. v. Oklahoma County Excise Bd., 
142 Okl. 176, 286 P 345; St. Louis-San 
Francisco R. Co. v. Bonaparte, 142 
Ohi a Somes 435 


Tex.—Hill v. Smithville Independ- 
ent School Dist., (Commn. A.) 251 SW 
209; Love v. Rockwall Independent 
School Dist., (Civ. A.) 194 SW 659. 
See Harbin Independent School Dist, 
v. Denman, (Commn. A.) 222 SW 538 
{rev (Civ. A.) 200 SW 176] (holding 
the taxable property in a district 
could not be reduced after bonds were 
issued); Milhollon v. Stanton Inde- 
pendent School Dist., (Tex. Civ. A.) 
221 SW. 1109 [rev on other grounds 
(Commn. A.) 231 SW 332] (where a 
tax having the effect of subjecting 
annexed territory to such debt was 
not permitted). 


55. Callaway v. Denver, 
Co., 6 Colo. A. 284, 40 P 573. 


56. Fitzpatrick v. Mt. Sterling 
Graded Public School, 87 Ky. 132, 7 
Siw: S96) Oy icy 9s. Woolley: atv. 
Hendrickson, 73 N. J. L. 14, 62 A 278; 
Tisdale v. Eldorado Independent 
School Dist., (Tex. Civ. A.) 287 SW 
147 [aff (Commn. A.) 3 SW (2d) 420]. 


57. Woolley v. Hendrickson, 73 N. 
J. L. 14, 62 A 278; Tisdale v. Eldorado 
Independent School Dist., (Tex. Civ. 
A.) 287 SW.147, 148 [aff (Commn., A.) 
8 SW (2d) 420]. 


58. Tisdale v. Eldorado Independ- 
ent School Dist., supra. 


ete., R. 


“The act could have impaired the 
contracts only by detaching from the 
district against which the bonds ex- 
isted such an amount of territory as 
to leave insufficient property liable 
for the payment of the debts within 
the district’s taxing limitations; and 
by further forgiving and relieving the 
segregated portion of its pro rata of 
the indebtedness as against the credi- 
tors. i it should develop in 
the future that sufficient property 
was not left in the old district to pay 
the bond indebtedness according to 
the contracts, then the bondholders 
would have the right to proceed 
against the detached territory for any 
balance due, not to exceed its pro rata 
or share of such indebtedness.” Tis- 
‘dale v. Eldorado Independent School 
Dist., supra. 


59. ove v. Rockwall Independent 
School Dist., (Tex. Civ. A.) 194 SW 


659. 
[a] Tax voted for “maintenance 
and support” of the public free 


schools in the enlarged district can- 
not be appropriated for the purpose 
of paying the bonded indebtedness of 
a school district which was merged 
into the enlarged district, as the tax- 
payers in voting for such tax did not 
intend that any of it should be appro- 
priated for the purchase of sites, con- 
struction of buildings, ete., or to as- 
sume any debt created for that pur- 


pose, Love v. Rockwall Independent 
Bence Dist., (Tex. Civ. A.) 194 SW 


60. Hill. v. Smithville Independent 
School Dist., (Tex. Commn. A.) 251 
SW 209; Terrell v. Clifton Independ- 
ent School Dist., (Tex. Civ. A.) 5 SW 
(2d) 808. 


[a] Implied authority to assume 
debt.—An enlarged school district 
has an implied authority to vote a tax 
for the purpose of discharging a 
bonded debt of the old district exist- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 858-862] 


voted to assume it, at least in so far as tax levies are 
approved by the taxpayers of the enlarged district.°* 


[§ 859] bb. Annexed Territory. Under constitu- 
tional or statutory provisions limiting the right to 
tax to pay a bonded school indebtedness to real es- 
tate which was taxable for that purpose at the 
time the indebtedness was created,°? property an- 
nexed to a school district already subject to a bonded 
indebtedness cannot be taxed td help retire that 
debt.°® Annexed territory may, however, be taxed 
to pay such preéxisting bonded indebtedness where 
the legislature has so provided,** and under such a 
statute if a portion of territory from a school district 
subject to a bonded indebtedness is annexed to an- 
other district, all the taxpayers of the latter district 
may be taxed to pay the debt.®® 


[§ 860] cc. Detached Territory. Under some con- 
stitutional and statutory provisions territory within 
a school district at the time a bonded indebtedness 
is created remains subject to taxation for the pay- 
ment of that debt although it is subsequently trans- 
ferred to another district,°* and under a statute pro- 
viding that if any territory shall be set off from a 
district that has a bonded debt such original district 
shall remain liable for the payment of such bonded 
debt, it has been held that the indebtedness exists 
only after the bonds have been issued,®* and that 
territory detached from the district prior to that 
time cannot be taxed to pay the bonds.®® 


[§ 861] dd. Consolidation and Merger. Where 
school districts have been consolidated, one of which 
previous to the consolidation issued bonds, the tax- 
payers residing in the other districts cannot be taxed 
to retire the debt,®°® and where school districts havy- 
ing a bonded indebtedness are consolidated, taxes 
previously authorized by the taxpayers of the vari- 


ing before it was enlarged and ex- 
tended. Brown vy. Truscott Independ- 
ent School Dist., (Tex. Civ. A.) 20 SW 
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231 SW 332] (where a tax not des- [a] 
ignated as for that purpose, but so 
levied as to have that effect, 
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ous districts to pay such debts continue in force 
after the consolidation if no provision has been made 
for the assumption of those debts by the new dis- 
trict.7° Where a school distriet subject to a bonded 
indebtedness is merged into a new district, a tax au- 
thorized by the old district to pay such indebtedness 
must be considered by the taxing power of the new 
district in making levies within constitutional lim- 
HES Oe 


[§ 862] b. Disposition of Taxes Already Collected 
—(1) In General. Taxes levied but not collected 
until after the annexation of the territory to an- 
other district must, when collected, be turned over to 
the proper officers of the annexing district, although 
it is provided that the old district shall continue a 
certain length of time for the purpose of winding up 
business under way.’? Likewise, other funds col- 
lected from the taxpayers by the old district or re- 
ceived from different sources belong to the newly 
created district if no other provision has been 
made.’* Money paid to a district as school taxes 
on territory after it has been detached from a dis- 
trict and annexed to another district in which no 
levy was made cannot be recovered by the latter 
district.’* Where a new district recovers taxes 
which were wrongfully levied and collected by an 
old district on a portion thereof which was trans- 
ferred to the new district, the amount so recovered 
should be divided among the new district and such 
other districts as may have been formed out of it 
in the same proportions in which it was levied;7° 
and where a school district from which an illegal 
tax is collected and expended is afterward subdi- 
vided, upon a refunding of such tax it should be ap- 
portioned from the funds of the different districts 
occupying the territory from which it was collect- 
ed.7° 


L Power reserved to annexed 
territory for the settlement of its 


was | pecuniary affairs gives it the right 


(2d) 214. 


[b] Power not limited by condi- 
tion of building.—‘“If the district as 
enlarged and extended had the power 
and authority to vote to assume the 
indebtedness of the original district, 
then such authority did not depend 
upon the fact that such extended dis- 
trict received a full consideration in 
the form of buildings for such as- 
sumption. There is no authority es- 
tablished by law for determining the 
value of the consideration to be re- 
ceived by an extended district for as- 
suming such indebtedness. To val- 
idate such tax levy only in proportion 
that the value of the building bears 
to the amount of the bonds would 
lead to hopeless confusion. There are 
many benefits derived by those in the 
enlarged districts which cannot be 
definitely ascertained or measured.” 
Brown Vv. Truscott Independent 
School Dist., (Tex. Civ. A.) 20 SW 
(2d) 214, 217. 


61. Molyneaux v. Amarillo Inde- 
pendent School Dist., (Tex. Civ. A.) 
277 SW 185. ; 


62. See constitutional and statu- 
tory provisions. 


63. St. Louis-San Francisco’ R. 
Co. v. Oklahoma County Excise Bd., 
MAO NOKI (owes 6 Es 4 5c Sts IZOUlS= 
San Francisco R. Co. v. Bonaparte, 
142 Okl. 177, 286 P 343. See Milhol- 
jon v. Stanton Independent School 
Dist;, -(fex. Civ. A.) 221 Sw 1109 
[rev on other grounds (Commn. A.) 


not permitted). 


64 St. Louis-San Francisco R. 
Comse Apps sloomOkinez Gon ve we Osa: 
Gerhardt v. Yorktown Independent 
School Dist., (Tex. Civ. A.) 252 SW 
197. See supra § 750. 


65. Murphy v. Graves, 128 Misc. 
346, 218 NYS 586; Ross v. Adams 
Mills Rural School Dist., 113 Oh. St. 
466, 149 NE 684; Ewing v. Schopf, 
30 Of CeA.6s: 


66. Callaway v. Denver, 
Co., 6 Colo. A. 284, 40 P 573; Cham- 
bers v. Adams, 110 Ky. 942, 62 SW 
1128, 23 KyL 373; Hawesville Bd. 
of Education v. Louisville, ete, R. 
Go, 1110 Ky. 932) 62 SW 1125, 238 Ky 
376. 


67. Peo. v. Baxter, 328 Ill. 23, 159 
NE 203. 


68. Peo. v. Long, 328 Ill. 297, 159 
NE 259. 


ete., R. 


69. Towns v. Workmore Public 
School Dist., 166 Ga. 3938, 142 SE 
877. 


70. Hill v. Smithville Independent 
School Dist., (Tex. Commn. A.) 251 
SW 209. 


71. Houston v. Gonzales Independ- 
ent School Dist., (Tex. Commn. A.) 
as SW 467 [rev (Civ. A.) 202 SW 
9 5 

72. Barre v. Barre School Dist. 
No. 18, 67 Vt. 108, 30 A 807; Wind- 
sor v. Turner, [1925] Can. S. C. 413, 
[1925] 2 DomLR 685. 


to enforce the collection of the re- 
mainder of the outstanding tax. 
Barre v. Barre School Dist. No. 13, 
67 Vt. 108, 30 A 807. 


73. Schools Trustees v. Peoria 
School,” 2147 Til 30) 34,273 NB) ado. 
Barre v. Barre School Dist. No. 13, 
67 Vt. 108, 30 A 807. 


“Inasmuch, therefore, as the an- 
nexed territory became subject to 
the jurisdiction of the appellee, it 
was entitled to the amount of the 
taxes in the hands of the various 
officers levied and _ collected for 
school purposes in the annexed ter- 
ritory, and the regularity of the levy 
of those taxes is not important.” 
Schools Trustees v. Peoria School, 
supra. 


74 Chambersburg Borough School 
Dist. v. Guilford Tp. School Dist., 
48 Pa. Super. 595. See Chambers- 
burg Borough School Dist. v. Guil- 
ford Tp. School Dist., 44 Pa. Su- 
per. 500 (where such taxes were held 
not to be “uncollected taxes’ in a 
statutory proceeding). 


75. Hamilton County School Dist. 


No. 6 v. Hamilton County School 
ne No. 9, 13 Nebr. 166, 12 NW 
921. 


76. Spencer Dist. Tp. v. Riverton 
Dist. Tp., 56 Iowa 85, 8 NW 784. 


[a] Action for  contribution.— 
Where, under a statute making it 
the duty of the treasurer of a school 
district to refund taxes erroneously 
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[§ 863] (2) Under Special Provisions. The leg- 
islature may make special provision for the disposi- 
tion of taxes accompanying a change in boundary,‘‘ 
as that the taxes paid to a subdistrict created out of 
a portion of a city shall, on the abolition of the sub- 
district, be credited by the city on taxes subsequently 
levied by the. city against taxpayers in the abolished 
district.“8 Under a statute providing that on the 
creation of a new district out of a portion of an- 
other district the new district shall be entitled to 

-receive pro rata on the basis of population of all 
moneys which the original district was entitled to 
or had received, when such division is made only 
the school fund for the current year is to be so di- 
vided,’® and under such a statute, where the taxes 
which are assessed before the formation of a new 
district from an old district remain uncollected un- 
til after such formation, the new district is entitled 
to participate in the fund when collected.*° Under 
a statute providing that certain surplus school mon- 
eys shall be apportioned to the several districts in 
proportion to attendance in each district during the 
preceding year, a newly formed district which has 
not maintained a school during the preceding year is 
not entitled to receive under such apportionment.‘ 
A constitutional provision prohibiting the appropri- 
ation of school taxes to any other purpose or to any 
other district than that for which it was levied does 
not prevent the legislature from making a temporary 
arrangement whereby the taxes collected in one dis- 
trict are given to maintain a school in another dis- 
trict, where the property owners from whom the tax 

_is collected are given school facilities in the district 
to which the funds are diverted.*? Under a statute 
providing that upon the division of a district the 
portion within which the existing schoolhouse is in- 
cluded shall pay to the other portion its share of the 
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value of such schoolhouse and site, such payment 
should be made from a tax levied for building pur- 
poses and not from that for general educational pur- 
poses. *? 


[§ 864] 10. Remedies against or in Case of 
Wrongful Collection of Tax**+—a. In General. It 
has been held that the proper remedy of a person as- 
sessed by a school district in which he is not tax- 
able is by an application for an abatement.°® Under 
a statutory provision that an appeal may be taken 
from any act, order, or proceeding of the board of 
county commissioners by any person aggrieved there- 
by, or by a taxpayer of the county,*® an appeal to 
the proper court may be taken from an order of the 
board, making a levy of taxes for school purposes.** 
On such appeal the admission in evidence of a stip- 
ulation of facts entered into by counsel, although it 
contained much irrelevant and immaterial matter, 
is not reversible error.*® In a suit to compel a tax 
collector to accept certain county taxes minus an 
amount levied for school taxes which a taxpayer 
claimed were invalid as to his property, the tax- 
payer was not estopped from contesting the validity 
of the tax because he had previously paid the school 
tax on his property.*® In some jurisdictions, where 
provision is made for a protest of the tax in a court 
of tax review, a levy for the purpose of paying a 
funding bond issue based on void judgments against 
the school district may be attacked,®° and in such a 
proceeding the burden of showing that the tax 
is illegal and excessive is on the protestant.° 


[§ 865] b. Injunctions®°*—(1) In General. As in 
the case of injunctions generally,®? unless an absolute 
right is given by statute,?* an injunction cannot be 
sought generally as a matter of right, but its grant- 


collected, a school district was divid- 
ed into three districts after taxes 
had been wrongfully collected, and 
the treasurer erroneously refunded 
the taxes wholly from the funds of 
one of such districts, such district, 
after a demand upon the districts 
occupying the remaining territory, 
may maintain an action against them 
for contribution. Spencer Dist. Tp. 
v. Riverton Dist. Tp., 56 Iowa 85, 8 
NW 784. 


77. See statutory provisions. 


78. State v. Schnecko, 11 Mo. A. 
165. 

79. Manchester v. Reserve Tp., 4 
Pa. 35. 

80. Manchester v. Reserve Tp., 
supra. 

81. Sunol School Dist. v. Chipman, 


138 Cal. 251, 71 P 340. 


82. Krause v. Thompson, 138 Ark. 
571, 211 SW 925. 


83. Township No. 9 School v. Dis- 
trict No. 2 School, 190 Ill. 390, 60 
NE 531. 


Adjustment of assets upon altera- 
tion or dissolution of school districts 
in general see supra §§ 113-125. 


84. Cross references: 

Generally see Taxation [87 Cye 1257— 
1279, 1321-1324]. 

Correction or setting aside of assess- 
ment see supra §§ 818, 819. 


Defenses and objections in proceed- 
ings to collect taxes see supra § 
844, 


In: . 
Highways see Highways § 499. 
Municipal corporations see Munic- 

ipal Corporations §§ 4515-4530. 

Towns see Towns [38 Cyc 656]. 

Rights and remedies of taxpayers see 
infra §§ 895-920. 

School taxation in general see su- 
pra §§ 749-863. 


85. Orford School Dist. No. 6 v. 
Orford, 63 N. H. 277. See Locke v. 
Pittsfield, 63 N. H. 122 (the doctrine 
of Edes v. Boardman, 58 N. H. 580 
that selectmen, for good cause 
shown, may abate a tax applies to 
the assessment of school taxes). 


86. See statutory provisions. 
87. Kootenai County Independent 


School Dist. v. Board of County 
Comrs., 20 Ida. 448, 119 P 52; Fenton 
v. Ada County, 20 Ida. 392, 119 P 
41. 

88. Kootenai County Independent 
School” Dist.> vi. Board vot, County. 
Comrs., 20 Ida. 448, 119 P 52; Fen- 


ton v. Ada County, 20 Ida. 392, 119 
Rw 


[a] Decision of levying author- 
ities that a petition for a school tax 
levy was signed by a majority of 
qualified electors of the school dis- 
trict is within the meaning of a stat- 


ute authorizing an appeal therefrom 
without a bond. Moore vy. Prentiss 
County, 151° Miss. 671, 118 S 349. 


89. Wood v. Calaveras County, 164 
Cal, 398,120 1P 2832 


90. In re py Psy, Oil Co., 
291, 285, P 67 


Sl.» Intere > Chicazo} 
143 Okl. 170, 287 P 1023. 


[a] Thus “a protest in the Court 
of Tax Review against a rate of levy 
fixed for a sinking fund, on the 
ground that funding bonds were -in 
excess of the constitutional limita- 
tion of 5 per cent. and that outstand- 
ing judgment indebtedness was in ex- 
cess of the constitutional limitation 
of 5 per cent., places the burden on 
the protestant of showing that the 
indebtedness reduced to judgment or 
refunded was at the time of, the in- 
curring thereof in excess of the in- 
come and revenue provided for the 
fiscal years in which the indebted- 
ness was incurred, and that the in- 
curring thereof was not assented to 
by the requisite percentage of the 
voters of the political subdivision.” 
In re Chicago, ete., R. Co., 143 Okl. 
170, 287 P. 1023. 


92. Generally see Injunctions 32 
Grdiep 1k 


Attacking legal existence of dis- 
trict see supra §§ 84-86. 


93. See Injunctions § 11 et seq. 
94. See statutory provisions. 


141 Okl. 


éte.. UR Cox 


*By BERNARD J. KENNY (§§ 864-880). 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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4 ease.*° A preliminary injunction 


q sale of land for school taxes should not be granted 
a except where it is clear that it is necessary to pro- 
4 tect complainant’s rights and to secure to him the 
: benefit of the litigation if he is finally suecessful.°¢ 

a Persons who may be enjoined. As in other suits 


for injunetion,®? an injunction will 


straining a school district or board of education from 
taxes where such 
bodies are not attempting to take such action, or 
are not empowered to perform such functions.?8 


a assessing, levying, or collecting 


Persons entitled to injunction.°® 


taxation generally,! as a general rule a bill for an 


injunction against the collection 


ean be brought only by a taxpayer.? 
2 will not enjoin the collection of a school tax on in- 
“ dividual property at the instance of the state® or a 
school district* or a board of education.® 


; 95. Lyons v. Joplin School Dist., 
4 311 Mo. 349, 278 SW 74. 


[a] No abuse of discretion.—(1) 
Where the evidence on the interlocu- 
tory hearing showed that the coun- 
ty had never been lawfully laid off 
into school districts, and that plain- 
tiff was not estopped by laches from 
suing to enjoin the collection of 
school district taxes, it was held 
that the granting of an interlocu- 
tory injunction was not an abuse 
of discretion. Lee v. Mobley, 142 
Ga. 715, 83 SE 657. (2) On the con- 
tention that railroad property has 
been omitted and not assessed for 
taxation, and that thereby the rate 
assessed against complainant’s prop- 
erty was increased, under the denials 
fe made in the sworn answer and the 
evidence introduced in support there- 
of, there was no abuse of discretion 
in refusing the injunction. Davis v. 
Ponder, 131 Ga. 713, 63 SE 220; Cairo 
Banking Co. v. Ponder, 131 Ga. 708, 
63 SE 218. 


96. 41s. Bs Scott) Lumber Co. sv: 
Oneida County, 72 Wis. 158, 39 NW 
343. 


[a] Changing location of school. 

i: —In the absence of a showing that 

school trustees did not act for the 

¥ best interests of the district, their 

act of changing the location of a 

school building is no ground for re- 

straining a levy of taxes ordered by 

the district. Boesch v. Byrom, 37 
Tex. Civ.-A, 35, 83 SW 18: 


97. See Injunctions § 69. 


98. Demossville Graded Common 
School Dist. v. Kenton County Bd. 
of Education, 1938 Ky. 502, 236 SW 
1038. 


[a] hus, under Sess. Acts (1920) 
c 36 § 8, the duty of assessing prop- 
erty for school purposes is imposed 
on the tax commissioner, the duty of 
levying the tax on the fiscal court, 
and the duty of collecting it on the 
a sheriff, and injunctive relief will not 
i be granted against the county board 
of education to restrain it from as- 
sessing property or levying or col- 
lecting taxes thereon. Demossville 
Graded Common School Dist. v. Ken- 
ton County Bd. of Education, 193 Ky. 
502, 286 SW 10388. 


99. In injunctions generally see 
Injunctions § 72. 


er 


pte, 


Te ee 


1. See Taxation [3% Cyc 1273, 
1274]. 
2. Hopewell Tp. Bd. of Education 


ing or refusal rests in the sound discretion of the 
4 court under the circumstances of the particular 
¥ 
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eral. 
to restrain the 


not be issued re- 


fraudulently.1 
As in the ease of 


of a school tax | the tax.!? 


Thus equity 


v. Guy, 64 Oh. St. 434, 60 NE 573. 


3. State v. McLaughlin, 15 Kan. 
179, 22 AmR 264. 


[a] Pax for bonded indebtedness. 
—Where a school district had issued 
bonds in excess of its powers, and 
which were void in the hands of the 
holders, and thereafter, on the ma- 
turity of the bonds, a tax had been 
levied to pay them off, and proceed- 
ings had advanced so far that the 
tax roll was in the hands of the 
county treasurer, and where the tax- 
payers, without multiplicity of suits, 
and by a single action, had adequate 
and complete protection against this 
illegal tax, the state could not main- 
tain an action of injunction to re- 
strain the treasurer from proceeding 
to collect such tax. State v. Mc- 
Laughlin, 15 Kan. 179, 22 AmR 264. 


4. Jefferson County School Dist. 
Nov 8° v. Gibbs, 52 Kan: 1564; 12 
222; Oakwood Independent School 


Dist. v. Liberty Common School Dist. 
ee aan Clee Olver AL) 1 Olesiwe (2a) 


Right of school district to enjoin 
diversion of tax see infra § 893. 


5. Hopewell Tp. Bd. of Education 
v. Guy, 64 Oh. St. 434, 60 NE 573; 
Oakwood Independent School Dist. 
v. Liberty Common School Dist. No. 
34, (Tex. Civ. A.) 10 SW (2d) 174. 


6. Special grounds for equity ju- 
risdiction see infra § 867. 


7 Lawrence v. 
474, 27 NE 197; 
T ANY -UNViai-ar Boo. 


Traner, 136 Ill. 
McClung v. Livesay, 


8. Ark.—Cole v. Blackwell, 38 
Ark. 271. 
Fla.—Pickett v. Russell, 42 Fla. 


116, 634, 28 S 764. 


Oh.—Moss v. Special School Dist. 
No. 1 Bd. of Education, 58 Oh. St. 
354, 50 NE 921. 


Pa.—Coal, etc., Co. v. Dunphy, 11 
Pa. Dist. 218, 10 Kulp 491; Steven- 
son v. Henderson, 39 Pa. Co. 237. 


R. I.—Tefft v. Lewis, 27 R. I. 9, 
60 A 243. 

{a] Failure to appzaise property. 
—Where, under Pub. L. (1903) e¢ 
1101, a tax is void because of the 
absence of the required appraisers, 
the taxpayers of the district, the 
property of which was not appraised, 
are entitled to have the collection 
permanently enjoined. Tefft v. Lew- 
is, 27 R. I. 9, 60 A 243. 
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[§ 866] (2) Grounds and Defenses—(a) In Gen- 
Unless a case is brought within the province 
of equity jurisdiction,® ordinarily a court of equity 
will not interfere to restrain the collection of school 
taxes imposed by officers having in charge the ex- 
ecution of the revenue laws. 
sence of statutory prohibition, and provided equity 
jurisdiction exists, an injunction may be granted if 
the tax is illegal,* as where the levy or assessment 
is invalid by reason of its having been made with- 
out authority of the law,°® 
board or officer,t° or by reason of its being levied 
A taxpayer’s 
encumbrance attempted to be impesed in an unlawful 
manner is not dependent on his right to maintain 
the statutory suit to contest the election for voting 
But an injunction will not be granted to 
restrain the collection of a school tax on account of 
mere errors or irregularities in the proceedings not 
affecting the substantial justice of the tax,!? nor in 
the absence of fraud or misconduet will it be grant- 


However, in the ab- 


as by an unauthorized 


right to enjoin a tax 


Validity of school taxation gener- 
ally see supra §§ 749-820, 851-861. 


9. Williams v. Peinny, 25 Iowa 
436; Earl v. Duras, 13 Nebr. 234, 
13. NW 206: Jenner-Quemahoning 


‘Coal [Com Conemaugh Dips, Sioa eats 
Super. 585; Quemahoning Coal Co. v. 
Jenner Tp., 83 Pa. Super. 577. 


10. Cole v. Blackwell, 38 Ark. 271; 
Munson v. Minor, 22 Ill: 594. 


11. Hinkle v. Saddler, 97 Iowa 526, 
66 NW 765. 


12. Treaccar v. Galveston, (Tex. 
Civ. A.) 28 SW (2d) 887. 
ae Ga.—Smith v. Bohler, 72 Ga. 


Ill._—Gray v. Peoria Bd. of School 
Inspectors,. 231 Ill. 63, 83 NE 95; 
Shriver v. McGregor, 234 Baits 79 
NE 706; Schmohl v. Williams, 215 
Til. 63, 74 NE 75; Munson v. Minor, 
22 Til. 594; Merritt v. Farris, 22 Ill. 
303; Schofield v. Watkins, 22 Ill. 66. 


Ky.—Creech v. Harlan County 
Common School Dist. No. 15, 102 SW 
804, 31 KyL 379 


Mot Burnham v. Rogers, 167 Mo, 
17, 66 SW 970. 


Pa.—Wharton v. Cass Tp. 
Directors, 42 Pa. 358. 


[a] That certificate of levy is not 
under seal, as required by statute, is 
a defect which might be remedied 
upon a proper application, when a 
judgment and order of sale for non- 
payment is asked for, and hence is 
not available on a suit for an injunc- 
tion to restrain the collection of 
taxes. Schmohl y. Williams, 215 Ill. 


School 


63, 74 NE 75. 


[b] Certificate of levy not signed 
by the majority of the members of 
the board of education does not war- 
rant the issuance of an injunction 
to restrain the collection of the tax 
where such irregularity may be cor- 
rected. Shriver v. McGregor, 224 Ill. 
397, 79 NE 706. 


[ec] Failure to certify tax by di- 
rectors by the day named in the stat- 
ute is a mere irregularity which does 
not warrant the issuance of an in- 
junction to restrain the collection 


1p vtalasas Moore v. Fessenbeck, 88 Ill. 
422. 
[d] Omission of names from list. 


—Where a tax levy made by com- 
mon school district trustees is on all 
property subject to taxation, the fact 
that the district treasurer fails to 
furnish the taxing officer with a com- 
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ed so as to interfere with matters which are within 
the discretion of the taxing officers;'4 nor will such 
an injunction be granted because the collector’s bond 
is too small to inelude a tax authorized after his en- 
try into office,t®> or because the course of study adopt- 
ed for the school which the tax is to maintain is dif- 
ferent from that contemplated by the law.'® 


Defects in election to vote tax. While a mere 
irregularity in the conduet of the election submit- 
ting the question of taxation to the voter?’ will not 
constitute grounds for the issuance of an injunction 
to restrain the collection of the tax,'* if the requisite 
election for voting on the tax is not held,?® or, if held, 
is vold,?° the collection of the tax may be enjoined. 
The collection of the tax may not be enjoined if the 
manner of submission of the question of taxation to 
the voter?! is in substantial comphance with the 
statute as to the time and place of the election.?? 
Where the statute provides for the levying of a spe- 
cial tax, in those jurisdictions where all the require- 
ments of the statute in regard to the making of such 
levy must be strictly followed,?* an injunction will 
lie to restrain the collection of an illegal tax where 
the statute has not been complied with.?4 Thus the 
collection of a special tax may be enjoined for failure 
to give the statutory notice of the election to vote on 
the tax.?° 


Assessment of persons or property not liable.2® In- 
junction will le to restrain the collection of a school 
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tax where the property is not subject to the tax.?7 
Thus an injunction will lie to restrain the collec- 
tion of the tax where it is levied upon the property 
of one school district for the benefit of another.?® 
Where a school district is consolidated with another 
school district2® after a tax is voted by the second 
district and no election to vote on the tax is held 
in the first district, an injunction will issue to re- 
strain the collection thereof in favor of a taxpay- 
er of the first district,?® and in like manner the 
collection of taxes voted by the second district for 
a bonded indebtedness will be enjoined where it 
appears that the bonded debt of the second district 
was created and validated before the consolidation.*+ 


Excessive or unequal assessment.*? The fact that 
complainant’s property is assessed at a higher value 
for school taxes than it 1s assessed for state and 
county taxes has been held to present no ground for 
relief,?* but if the assessment is arbitrary and not 
representative of the fair market value of the prop- 
erty, the collection of the tax may be enjoined.*4 


Defects in assessment.?° Although equity will not 
restrain the collection of a school tax on account of 
mere irregularities in its assessment,?® an injune- 
tion will lie to restrain the collection of a tax ille- 
gally assessed.** A tax levied without a separate as- 
sessment of property in the district as provided for 
by statute is void,*® and the collection thereof may 
be enjoined;*® but if the assessment is in accord- 


plete list is no ground to enjoin the 
collection of taxes correctly listed. 
Creech v. Harlan County School Dist. 
No. 15, 102 SW 804, 31 KyL 379. 


14, Cleveland, etc., R. Co. v. Peo., 
208 Ill. 9, 69 NE 882; Lawrence v. 
Mranen, lise w Lil 404.027) SNE Los 
Jamison v. Houston, (Miss.) 15 S 
114; Wharton v. Cass Tp. School 
DILECtOrS, 42, aba. soss. MVlasony wv. 
Caffrey, 9 Kulp (Pa.) 414. 


15. Smith v. Bohler, 72 Ga. 546. 


16. Richards v. Raymond, 92 Ill. 
ile Bee OT Neeause alisy 


[a] TWeaching of Latin and Greek 
in a common school does not justify 
an injunction against the collection 
of a tax levied in aid of such school. 
Newman v. Thompson, 4 SW 341, 9 
KyL, 199. 


17. Wecessity and requisites 
election see supra §§ 754-777. 


18. Wilson v. Dunn, 143 Ga. 361, 
85 SE 198; Irvin v. Gregory, 86 Ga. 
605, 13 SE 120. 


{a] Thus it is not cause for an 
injunction against the collection of 
2 school tax authorized by an elec- 
tion that a jurat was not attached to 
the form of oath taken by the su- 
perintendents of the election. Wil- 
son v. Dunn, 143 Ga. 361, 85 SH 198. 


of 


19. Ark.—Cole v. Blackwell, 38 
Ark, 271. 

Ga.—Towns v. Workmore Public 
School Dist., 166 Ga. 393, 142 SH 
877; Perry v. Baggett, 164 Ga. 143, 
137 SE 766. 


Tll.— Watts v. McCleave, 16 Ill. A. 
272. 

Ky.—Howard v. School Dist. 
27, 102 SW 318, 31 KyL 399. 

Oh.—Warring v. Hazlewood, 3 Oh, 
Dec. (Reprint) 315. 


No. 


20. Roberts v. Murphy, 144 Ga. 
177, 86 SE 545; Hinkle v. Saddler, 


97 Iowa 526, 66 NW 765. 


[a] Illegal votes.—In a suit to 
enjoin the sale of property under ex- 
ecutions for school taxes, on the 
ground that illegal votes were cast 
at the election at which the tax was 
authorized, the grant of an interlocu- 
tory injunction was not an abuse of 
discretion on the showing made. 
Parker v. Weaver, 151 Ga. 547, 107 
SE 484. 


[b] Fraud.—Where the vote for 
a tax was carried by excluding from 
the polls electors not in favor of the 
tax, and it was shown that had such 
electors been permitted to vote the 
result would have been different, eq- 
uity will enjoin the assessment, levy, 
and collection of the tax. Hinkle v. 
Saddler, 97 Iowa 526, 66 NW 765. 


21. Requisites of vote see supra §§ 
760-762. 


22. See case infra this note. 


[a] Im Georgia, under Acts (1919) 
p 338 (8 Park Code Annot. § 1438 
[h]), providing, among other things, 
that the election should be held at a 
time and place prescribed by the 
proper authorities, and under rules 
governing ordinary elections the ordi- 
nary may designate the place if he 
does, no injunction ‘to restrain the 
collection of the tax on such ground 
will lie. Freeman v. Callaway, 165 
Ga. 498, 141 SH 312. 


23. See supra § 795. 


24. Petrie v. Ada County Common 
School Dist. No. 5, 38 Ida. 583, 223 P 


535; Bramwell v. Guheen, 3 Ida. 
(Hasb.) 847, 29 P 110. 
25. Roberts v. Murphy, 144 Ga. 


177, 86 SE 545; Cochran v. Kennon, 
(Nex. Civa AS) uO Si Veer. 


[a] Failure to post notices for a 
special election for school taxes in 
pursuance of Code (1910) § 15385 viti- 
ates the election, and the collection of 


taxes thereunder may be enjoined. 
Beeb ents v. Murphy, 144 Ga. 177, 86 SE 


26. Persons and property liable see 
supra §§ 787-792. : 


_ 27. Green Mountain Stock Ranch- 
ing Co. v. Savage, 15 Mont. 189, 38 P 
940; Baker v. Black, 6 Oh. 58. 


28. Earl v. Duras, 13 Nebr. 234, 13 
NW 206. 
29. Effect of change of boundaries 


see supra §§ 851-861. 

30. Register v. Colter, 171 Ga. 439, 
155 SE 767; Perry v. Baggett, 164 Ga, 
143, 137 SE 766. 


31. Towns v. Workmore Public 
School Dist., 166 Ga. 393, 142 SE 877. 


32. Assessment of tax see supra 
§§ 809-815. 


33. Turbeville v. Gowdy, (Tex. 
Civ. A.) 272 SW 559. 
384. Power v. Andrews, (Tex. Civ. 


A.) 253 SW 870. 


[a]: Thus an arbitrary assessment 
of property for school tax purposes at 
three times the valuation thereof for 
state and county purposes, without 
reference to the fair market value, 
violates Const. art 8 § 1, and affords 
a ground for injunctive relief against 
the collection thereof. Power v. An- 
drews, (Tex. Civ. A.) 253 SW 870. 


35. Assessment of tax see supra 
§§ 809-815. 


86. Smith v. Bohler, 72 Ga. 546; 
Munson v. Minor, 22 Ill. 594. 


37. Carlton v. Newman, 77 Me. 408, 
1 A194; Folkerts v. Powers, 42 Mich. 
283, 3 NW 857; Baker v. Black, 6 Oh. 
Boe 


38. See supra § 812. 
39. See case infra this note. 
{a] In Mississippi a consolidated 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 866-867] 


ance with the statute, an injunction will not lie to 
restrain the collection of the tax.*° 


Invalid levy.41 In the absence of a levy of school 
taxes, the collection thereof may be enjoined.t? A 
levy imposed in excess of the statutory or constitu- 
tional maximum,‘? or which is greatly in excess of 
the amount which is required for the purpose for 
which it is levied,t4 may be enjoined, but since the 
amount required is largely discretionary with the 
school officials, if the tax does not exceed the pre- 
seribed limit, and the officials have not abused their 
discretion, the court will not, in the absence of fraud, 
enjoin its collection merely because more has been 
levied. than might be found necessary.*® 


Failure to enforce tax on other property. An in- 
junction will not issue in favor of a taxpayer merely 
because of the failure of the taxing officials to en- 
force the tax against other property in the district.*¢ 


Intent to misappropriate. Where school taxes are 
levied for a proper purpose by a body authorized 
by law to levy them, and the levy does not exceed 
the amount or rate allowed by law, the fact that it 
may be proposed to divert the taxes to another pur- 
pose, even though such purpose be illegal, will not 
authorize equity to enjoin their collection, for after 
the collection of the tax its misappropriation may be 


district tax, levied without separate [a] 
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enjoined.*? 


Partial illegality. The collection of that portion 
of a school tax which is illegal may be enjoined,*® 
although the payment of the legal portion ordinarily 
is a condition precedent to such relief.*® 


[§ 867] (b) Special Grounds for Equity Jurisdic- 
tion.°° Although the tax levied may be illegal or 
invalid, to entitle a complainant to injunctive relief 
in equity ordinarily he must show that his case comes 
within some acknowledged head®! of equity juris- 
diction.®°2 Except as changed by statute,°? equity 
will not take jurisdiction of a suit of this charac- 
ter if there is a plain and sufficient remedy at law 
for the injuries complained of or threatened,°** or if 
it does not appear that irreparable loss will be sus- 
tained by the taxpayer.°® Except as the question 
may be controlled by rules elsewhere considered,°*® 
where the constitution or statutes provide adequate 
remedies for the contesting by taxpayers before ad- 
ministrative tribunals and courts of the correctness 
of assessments of their property for taxation, equity 
ordinarily will not arrest the collection of the tax.** 
On the other hand, it is ground for the interference 
of equity if the law affords no remedy,*® or if the 
only remedy available is inadequate.®® An injunction 
will lie to restrain the collection of an illegal tax 
which is a lien on real estate and creates a cloud on 


859. : 


assessment of property in the district 
by a tax assessor, aS required by L. 
(1916) ce 180 § 3, as amended by L. 
(1920) ¢ 170, reénacted in L. (1924) 
e 283 § 104, is void, and collection 
thereof will be enjoined under Code 
(1906) § 533, Hemingway Code § 290. 
Morgan v. Wood, 140 Miss. 137, 106 S 
435 [dist Illinois Cent. R. Co. v. Mid- 
dleton, 109 Miss, 199, 68 S 146, based 
on an earlier statute (L. [1910] ec 
217), providing that the tax collector 
shall collect taxes based on assess- 
ment previously made]. 


40. Illinois Cent. R. Co. v. Middle- 
ton, supra, 


41. Effect of excessive levy see su- 
pra §§ 784, 785. 


42. Yorktown Independent School 
Dist. v. Afflerbach, (Tex. Commn. A.) 
12 SW (2d) 1380 [rev (Civ. A.) 1 SW 
(2d) 410]; Gerhardt v. Yorktown In- 
dependent School Dist., (Tex. Ciy. A.) 
252 SW 197. 


43. Jackson v. Joint Cons. School 
Dist. No; 1, 123 Kan. 325, 255 ‘P 87; 
Marion, etc., R. Co. v. Alexander, 63 
Kan, 72, 64 P 978; Warring v. Hazle- 
wood, 3 Oh. Dec. (Reprint) 315; Hoo- 


ver v. Lake Tp. School Dist., 6 Pa. 
Dist. & Co. 193; Locust Mountain 
Coal, ete., Co. v. Curran, 10 Phila. 
(Pa.) 543. 


44. Atchison, etc., R. Co. v. Wil- 
helm, 33 Kan. 206, 6 P 2738; Conner’s 
App., 103 Pa. 356; Mitchell v. Kearns, 
16 Pa. Super. 354; Davis v. Bradford 
School Dist., 4 Pa. Co. 656; Mason vy. 
Caffrey, 9 Kulp (Pa.) 414. 


45. Smith v. Bohler, 72 Ga. 546; 
Cleveland, etc., R. Co. v. Peo., 208 Ill. 
9, 69 NE 832; Lawrence v. Traner, 
136 IlL 474, 27 NE 197; Lyons v. Jop- 
lin School Dist., 311 Mo. 349, 278 SW 
74; Pope v. Lockhart, 299 Mo. 141, 
242 SW 375; Wharton v. Cass Tp. 
School, 42 Pa. 358; Lehigh Coal, etc., 
a v. Rahn Tp. School Bd., 9 Pa, Dist. 
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Thus an injunction will be re- 
fused where it appears that the levy 
is necessary to the furnishing of rea- 
sonable school facilities to the pupils 
of the district. Lehigh Coal, etec., Co. 
cage Tp. School Bd., 9 Pa. Dist. 


46. Jarrell v. Davis,.137 Ga. 55, 
72 SE 417; Mabry v. Fuller, 133 Ga. 
831, 6% SE 91. 


47. Peo. v. Peoria, etc., R. Co., 216 
Ill. 221, 74 NE 734; Cleveland, etc., R. 
Co. v.' Peo., 208 Ill. 9, 69 NE 832; 
Lawrence v. Traner, 136 Ill. 474, 27 
NE 197; Lyons v. Joplin School Dist., 
311 Mo. 349, 278 SW 74; Pope v. 
Lockhart, 299 Mo, 141, 252 SW 375. 


Injunction by taxpayers against di- 
version of funds see infra §§ 906, 907. 

48. Conner’s App., 103 Pa. 356. 

49. See infra § 870. 

50. In suits for injunctions: 
Generally see Injunctions §§ 11-68. 
Against collection of taxes generally 

see Taxation [37 Cyc 1266-1270]. 


51. Jurisdiction in equity gener- 
ally see Equity §§ 7-149. 


52. 
Preciado, 167 Cal. -580, (140 ©P" 2393 
Gray v. Peoria School, 231 Ill. 63, 83 


NE 95; Carlton v. Newman, 77 Me. 
408, 1 A 194. 
53. See statutory provisions. 


54 Cal—lLas Animas, 
Co. vy. Preciado, 167 Cal. 
239. 


Ga.—Jarrell v. Davis, 137 Ga. 55, 72 
SE 417. 


Ill. Shriver v. McGregor, 224 Ill. 
397, 79 NE 706; Lawrence v. Traner, 
136 Ill. 474, 27 NE 197; Munson v. 
Minor, 22 Ill. 594. 


Iowa.—Bogaard v. Plain View In- 
dependent Dist., 98 Iowa 269, 61 NW 


etc., Land 
580, 140 P 


Las Animas, ete., Land Co. v.’ 


Mo.—Barrow v. Davis, 46 Mo. 394; 
Sayre v. Tompkins, 23 Mo. 443. 


W. Va.—McClung v. Livesay, 7 W. 
Va 329. 


[a] Misappropriation. Where 
there is an adequate remedy at law 
against school directors for a misap- 
propriation of school funds by them, 
a court of equity will not enjoin the 
collection of a school tax merely on 
the ground of such misappropriation. 
Moore v. Fessenbeck, 88 Ill. 422. 


[b] Affidavit of illegality.—The 
tax authorized by Civ. Code (1910) § 
1540 to be levied on corporate proper- 
ty in a school district is a county tax, 
so that a railroad disputing the lia- 
bility of such tax cannot resort to 
equity where, under Civ. Code (1910) 
§ 1041, as amended by Act (1916) p 
34 § 1, it has an adequate remedy at 
law by an affidavit of illegality. Cen- 
tral of Georgia R. Co. v. Wright, 148 
Ga. 86, 95 SE 963. 


55. Barrow v. Davis, 46 Mo. 394; 
Sayre v. Tompkins, 23 Mo. 443; lTo- 
cust Mountain Coal Co. v. Curran, 10 
Phila. (Pa.) 543. 


56. See Taxation [37 Cyc 1268, 
1269]. 
57. Gulf Refining Co. v. Phillips, 


11 F.. Qd) 967 [aff 5 FB. (2d) 514, and 
certiorari den 273 U. S. 697 mem, 47 
SCt 93 mem, 71 L. ed. 845 mem; Gulf 
Refining Co. v. Sandlin, 11 F. (2d) 
967 [aff 5 F. (2d) 514, and certiorari 
den 273 U. S. 697 mem, 47 SCt 93 mem, 
71 L. ed. 845 mem]; Bogaard v. Plain 
View Independent Dist., 93 Iowa 269, 
61 NW 859. 


58. Mann v. Onondaga Union Free 
School Dist. No. 2, 53 HowPr (N. Y.) 
297; Cochran v. Kennon, (Tex, Civ. 
A.) 161 SW 67. ; 


59. Las Animas, ete., Land Co. v. 
Preciado, 167 Cal. 580, 140 P 2389; 
Hinkle v. Saddler, 97 Lowa 526, 66 NW 
765. 
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the title,°° provided the illegality or defect is not 
apparent, but can only be shown by extrinsic evi- 
dence.*?. Even though an adequate remedy at law 
exists, equity may take jurisdiction to prevent a 
multiplicity of suits.®? 


[$ 868] (3) Suits for Injunction®**—(a) In Gen- 
eral. On proper grounds** sufficiently alleged,°®° 
equity may take, in the absence of statutory prohi- 
bition, and sometimes by virtue of statutory au- 
thorization,®* jurisdiction to restrain the collection 
of school taxes levied or attempted to be collected 
without authority of law.°* Where the suit to en- 
join the collection of the tax on the ground of ir- 
regularities in the conduct of the election at which 
such tax was voted is in effect an election contest, 
-it has been held that equity will not take jurisdic- 
tion in the absence of compliance with the statutory 
procedure in election contests.°% It is immaterial 
in a suit for an injunction to enjoin the collection 
of school taxes that there is no order, ordinance, or 
resolution authorizing or directing institution of suits 
for collection of taxes.*® 


[§ 869] (b) Time To Sue,*® Limitation,’' Lach- 
es,‘2 and Estoppel.** A complainant may be barred 
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by laches from injunctive relief by a long delay in 
applying for relief?* or by acquiescence in the levy 
of the tax.7® Likewise, a complainant may be es- 
topped from resisting the collection of a school tax.’® 
Thus he may be estopped from resisting the collec- 
tion of the tax by voting for it™’ or by acquiescing 
in the tax until expense in reliance thereon is in- 
curred,*® but an estoppel will not arise ordinarily 
against a taxpayer who has done nothing to en- 
courage the levy of the tax or who has not acquiesced 
therein.7® The mere fact that complainant has paid 
a previous assessment of school taxes to the district 
does not estop him to deny the validity of the tax,’ 
and where complainant’s land is detached from a dis- 
trict,81 he is not estopped to deny the legality of 
the tax on the ground that he paid taxes to the dis- 
trict before the detachment proceedings were vali- 
dated.°? 


[§ 870] (c) Conditions Precedent. In accord- 
ance with the general rule that he who seeks equity 
must. do equity,®* where complainant seeks to enjoin 
the collection of a tax on the ground that a part of it 
is unauthorized, he must either voluntarily tender 
that part which is authorized, or the court must com- 


366, 73 SE 583. 
77. 


60. Cal.—Las Animas, etc., Land{12 SW (2d) 130 [rev (Civ. A.) 1 SW 
Co. v. Preciado, 167 Cal. 580, 140 P] (2d) 410. 
239. 70. In suits for injunction general- 


Fla.—Pickett v. Russell, 42 Fla. 


116, 634, 28 S 764. 


Ida.-——Petrie v. Ada County Common 
School Dist. No. 5, 38 Ida. 583, 223 P 
535; . Bramwell v. Guheen, 3. Ida. 
(Hasb.) 347, 29 P 110. 


Mich.—Folkerts v. Powers, 42 Mich. 
283, 3 NW 857. 


Nebr.—Earl v. Duras, 13 Nebr. 234, 
13 NW 206. 


61. Las Animas Land, etc., Co. v. 
Preciado, 167 Cal. 580, 140 P 239. 


[a] Thus, where plaintiff's land 
was located in a joint school district, 
a sale of the land for taxes levied by 
a second school district organized to 
take over part of the territory of the 
joint district will be enjoined, for, 
while the organization of the second 
district is invalid, a tax deed would 
constitute a cloud on plaintiff’s title. 
Las Animas, ete., Land Co. v. Precia- 
do, 167 Cal. 580, 140 P 239. 


62. Williams v. Peinny, 25 Iowa 
436; Carlton v. Newman, 77 Me, 408, 
1 A 194. 

63. Generally see Injunctions §§ 
454-661. 

64 See supra §§ 866, 867. 

65. See infra § 872. 

66. See statutory provisions. 

67. Carlton v. Newman, 77 Me, 408, 
1 A 194; Quemahoning Coal Co. v. 


Jenner Tp., 83 Pa. Super. 577. 


68. Kincannon v. Mills, (Tex. Civ. 
A.) 275 SW 1088. 


fa] Thus a suit to enjoin collec- 
tion of a special tax for irregulari- 
ties under Rev. St. arts 2991-2994, 
2996, 3005, 3011, in the conduct of an 
election at which such tax was voted, 
was in effect an election contest, of 
which the court had no jurisdiction 
for want of notice required by §§ 
3051-3054, 3077, 3078. Kincannon y. 
Mills, (Tex. Civ. A.) 275 SW 1083. 


69. Yorktown Independent School 
Dist. v. Afflerbach, (Tex. Commn. A.) 


ly see Injunctions § 468. 


71. Generally see Limitations of 
Actions 37 C. J. p 666. 


72. aches: 

Generally see Equity §§ 211-252. 

In suits for injunctions generally see 
Injunctions §§ 5244-58. 

Bie Generally see Estoppel §§ 204- 


In suits for injunction generally see 
Injunctions § 52. 


74. Griffin v. Beasley, 169 Ga. 709, 
151 SH 481; Dobbs v. Hardin, 137 Ga. 
191, 738 SE 582; Loesche v. Goerdt, 


123 Iowa 55, 98 NW 571; Casey v. 
Nutt Independent Dist., 64 Iowa 659, 
21 NW 122; Lyons v. Joplin School 
Dist., 311 Mo. 349, 278 SW 74; White 
v. Boyne, (Mo. A.) 30 SW (2d) 791; 
Clarke v. Starr Tp. Bd. of Education, 
4 Oh. St. 595, 9 NE 790. 


[a] Thus a petition filed Nov. 24, 
1928, to enjoin a sale for taxes’ as- 
sessed for 1927, was properly refused 
because of delay. Griffin v. Beasley, 
169 Ga. 709, 151 SE 481. 


[b] Laches of trustee in bank- 
ruptcy as to school taxes which were 
not enforceable cannot estop the 
bankrupt upon resuming possession 
of the property and proposing to pay 
all legal taxes. In re Georgia Steel 
Coy 2:24 Hed 617%. 


[ec] Im Louisiana Act (1924) No. 
97, providing that no suit or legal 
proceeding for the purpose of con- 
testing the correctness or legality of 
any assessment shall be instituted 
later than thirty days following. the 
date of filing of the assessment rolls, 
applies only to-~suits to test the cor- 
rectness of assessments and not to 
suits to test the legality of the taxes 
levied upon such assessments... Tre- 
mont, etc., R. Co. v. Bond, 166 La. 128, 
116 S 724; Tremont Lumber Co. vy. 
Bond, 166 La. 125, 116 S 723. 


75. Wilson v. Dunn, 143 Ga. 361, 
85 SE 198. ‘ 


76. Burkhart v. Fitzgerald, 137 Ga. 


Burkhart v. Fitzgerald, supra; 
Martin vy. Laurens School Dist., 57 S. 
CE AU25 3S aSHeSa, 


78. Burkhart v. Fitzgerald, 137 Ga. 
366, 73 SE 583; Loesche v. Goerdt, 123 
Iowa 55, 98 NW 571; Casey v. Nutt 
tagenendent Dist., 64 Iowa 659, 21 NW 


[a] Thus, where an alderman vot- 
ed for an ordinance levying a school 
tax he was estopped from resisting 
collection of the tax after the ex- 
pense of almost an entire term of 
school had been incurred in reliance 
on the tax. Burkhart v. Fitzgerald, 
137 Ga. 366, 73 SE 583. 


[b] Completion of schoolhouse.— 
(1) After a schoolhouse has been 
erected and the school therein put in 
operation, it is too late to object to 
the validity of the tax voted to pay 
therefor, by proceedings to restrain 
the collection of the tax. Loesche v. 
Goerdt, 123 Iowa 55, 98 NW 571; Casey 
v. Nutt Independent Dist., 64 Iowa 659, 
21 NW 122. (2) An interlocutory in- 
junction restraining a school tax au- 
thorized by the local law, and levied 
for supporting the school system, will 
not be granted where a majority of 
complainants, suing for their own 
separate benefit and protection, voted 
in favor of the approval of such local 
law, and all of them acquiesced in the 
result of the election, until after the 
schoolhouse was established and put 
in operation. Irvin v. Gregory, 86 Ga. 
605, 18 SH 120. 


79. Burkhart v. Fitzgerald, 137 Ga. 
366, 73 SE 583. 


80. Sioux City Bridge Co. v. Mil- 
ler, 12 F. (2d) 41 [certiorari den 273 
U. S. 723 mem, 47 SCt 112 mem, 71 L. 
ed. 859 mem]; Las Animas Land, etce., 
Co. v. Preciado, 167 Cal. 580, 140 P 
239; Howard v. School Dist. No. 27, 
102 SW 318, 31 KyL 399. 


81. Effect of change of boundaries 
see supra §§ 851-861. 


82. Peo. v. Long, 328 Ill. 297, 159 
NE 259. 
83. See Equity §§ 151-162. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 870-873] 


pel him to pay that into court, as a condition of re- 
straining the collection of the unauthorized part.®# 


[§ 871] (ad) Parties.8° In accordance with the 
general rule,*® all persons materially interested in 
the event of a suit for injunction to restrain the 
collection of a school tax should be made parties ei- 
ther as plaintiff or defendant.** A bill to enjoin the 
collection of an illegal school tax may be brought by 
all or any number of the taxpayers of the district, 
suing on behalf of themselves and all others similarly 
situated.*S. Where complainant alleges that his 
property is outside the district and not taxable, the 
state is not a necessary®® or proper®® party plaintiff. 
Where a school district is, by statute, made a body 
politie and corporate with power to sue and be sued, 
it should be joined as a party defendant, in a suit 
to enjoin the collection of a school tax,?+ but where 
the school district has no part in the levy or c¢ol- 
lection of the tax, it is not a necessary,°? but is a 
proper,®* party defendant, as it is beneficially inter- 
ested in the collection of the tax. Although a tem- 
porary injunction will not be dissolved because of 
the failure to make the school officers party defend- 
ants to the bill,?+ the officers of the school district 
who are directly interested in the collection of the 
taxes should be made defendants,®® and a final in- 
junetion will not be granted until the officers of the 
school district directly interested in the collection 
of the taxes are made parties defendant.°* Where a 
county is not laid off into districts as provided by 
statute, causing the levy of the tax to be void, the tax 
collector of the county is the only necessary party 
defendant,®* and it is not necessary to join the coun- 
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ty as defendant.®* The tax collector seeking to col- 
lect. the tax is a proper party defendant.®® In an 
action to enjoin the collection of taxes for the pur- 
pose of paying the principal and interest on school 
bonds, the bondholders are necessary parties.+ 


Bringing in new parties.2, Where the tax is found 
to be illegal, it is sufficient to add the district as a 
party before entering the final decree.* 


[§ 872] (e) Pleading.« The allegations of a 
bill for an injunction to restrain the collection of a 
school tax must be definite and certain in stating 
facts sufficient to constitute the cause of action,® as 
also must be the allegations in an answer, as to mat- 
ters of defense. A general allegation of irrepara- 
ble injury is not sufficient to entitle plaintiff to re- 
lief, unless some equitable circumstances are shown, 
such as insolvency, impediment to a judgment at law 
or to adequate legal relief, or a threatened destruc- 
tion of property, or the like.“ An allegation which 
is a mere conclusion of law, and not specific enough 
to raise an issue of fact, should be stricken out.§ 


[§ 873] (f£) Evidence.® As in the case of injunc- 
tions generally,1® and in accordance with general 
rules,** the burden of proving the right to injune- 
tive relief against the collection of school taxes is‘on 
complainant.12, Thus complainant has the burden of 
showing that his property was not taxable in the dis- 
trict ;1° that the election for voting the tax was not 
within the time prescribed by statute,1+ or that 
the requisite number of voters did not petition for 
such election,!® or how the illegal votes for the elec- 
tion were cast;'® that the sum assessed is in viola- 


house on the ground that the erection 
of a new schoolhouse is an unauthor- 


84 Black v. Early, 208 Mo. 281, an helm, 33 Kan. 206, 6 P 2738. 
SW ‘1014; Burnham vy. Rogers, tes 
Mo. 17, 66 SW 970. gn oa eae v. Loyless, 143 Ga. 428, 


85. Parties in: 

Civil actions generally see Parties 47 
Coed. Dake 

Equity cases generally see Equity §§ 
253-356. 


Suits for injunctions: 
Generally see Injunctions §§ 469- 
495. 


Against collection of taxes general- 
ly see Taxation [387 Cyc 1273]. 


Persons entitled to injunction see 
supra § 865. 


86. See Injunctions § 469; Equity 
§ 253. 
87. Renshaw v. Arnett, (Tex. Civ. 


A.) 158 SW 1197. 

88. Williams v. Peinny, 25 Iowa 
436; Carlton v. Newman, 77 Me. 408, 
1 A 194 

89. aiwings v. Jefferson City Bd. of 
Education, 72 Mo. 436. 


90. Ewing v. Jefferson City Bd. of 
Education, supra. 

91. Folkerts v. Power, 42 Mich. 
283, 3 NW 857; Davis v. Payne, (Tex. 
Civ. ALT Sw 60; Renshaw v. Ar- 
nett, (Tex. Civ. A.) 158 SW 1197. 


92. Zane-Cetti v. Fort Worth, 
(Tex. Civ. A.) 21 SW (2d) 355. 


93. Zane-Cetti v. Fort Worth, su- 
pra. 

94. Pickett v. Russell, 42 Fla. 116, 
634, 28 S 764. 


95. (Pickett, Vv. 
Shriver v. Day, 276 Ill. 
918. 


96. Atchison, etc., R. Co. v. Wil- 


Russell, supra; 


403, 114 NEV 


98. Grier v. Loyless, supra. 


[a] Thus, where the board of edu- 
cation failed to lay out the school 
districts in the entire county, and at 
the same time as contemplated by 
Civ. Code § 1531 (Acts [1906] p 61), 
the levy of a tax by virtue of an elec- 
tion was void, and the tax collector 
was the only necessary defendant in 
a suit to enjoin the collection. Grier 
v. Loyless, 143 Ga. 428, 85 SE 323. 


99. Register v. Colter, 171 Ga. 439, 
155 SE 767; Ewing v. Jefferson City 
Bd. of Education, 72 Mo. 436. 


1. Brockway v. Louisa County, 133 
Iowa 2938, 110 NW 844; Boesch v. 
Byrom, 37 Tex. Civ. A. 35, 83 SW 18. 


va Generally see Equity §§ 335- 
349. 


3. Folkerts v. Power, 42 Mich. 283, 


3 NW 857 


a Generally see Pleading 49 C. J. 

pra, 
In: 

Equity cases generally see Equity § 
374 et seq. 

Injunction suits generally see Injunc- 
tions §§ 528-577. 

Suits to. enjoin collection of taxes 
Bonen ety, see Taxation [87 Cyc 
1274]. 


5. Lawrence v. Traner, 136 Ill. 474, 
2 NE 1973. Lllinois: Cent, R.; Co. ve 
Middleton, 109 Miss. 199, 68 S 146; 
Shea v. Burke, 3 LuzLegReg (Pa.) 
242, 


[a] Petition to restrain collection 
of tax levied for erecting new school- 


ized attempt to maintain two school- 
houses in the district at the same 
time must specifically allege the fact 
that there is already a schoolhouse 
fit for use, and that it is designed to 
maintain two at the same time. 
Casey v. Nutt Independent Dist., 64 
Iowa 659, 21 NW 122. 


6. Visalia Sav. Bank v. Visalia, 153 
Cal. 206, 94 P 888. 


vik McClung v. Livesay, 7 W. Va. 


8. Fitzpatrick v. Mt. Sterling Pub- 
lic Graded Schools, 87 Ky. 132, 7 SW 
896, 10 KyL 9. 


¢ Generally see Evidence 22 C. J. 
pi £s 
In: 


Equity cases generally see Equity § 
691 et seq. 


Injunction suits generally see Injunc- 
tions §§ 578-593. 


Suits to enjoin collection of taxes 
ate see Taxation [87 Cyc 


10. See Injunctions § 579. 

11. See Evidence § 17. 

12. Ray v.-Swain, 148: Ga. 203, 96 
SE 209. ‘ 


13. Mills v. Thorton, 26 Ill. 300, 79 
AmD 3877. 


14. Ray v. Swain, 148 Ga. 203, 96 
SE 209. 
15. Ray v. Swain, supra. 


16. Buckhouse v. Lake, ete., Coun- 
ties Joint School Dist. No. 28, 85 
Mont, 141, 277 P 961. 
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tion of the constitutional limit;17 or that the peti- 
tion for annexation of complainant’s territory to the 
district was not signed by the requisite number of 
voters.18 If defendant seeks to show that voters of 
a school district had actual knowledge of the time 
and place of the tax election in order to meet com- 
plainant’s showing that the requisite notices were 
not posted,!® the burden is on defendant to show 
by the pleadings and proof that such was the case.?° 


Admissibility. As in suits for injunctions general- 
ly,?1 and in accordance with the general rule,”? sec- 
ondary evidence is inadmissible in the absence of 
a showing that the best evidence cannot be ob- 
tained.2* Certificates of levy by the school direc- 
tors which are required by law to be filed with the 
county court are inadmissible in the absence of 
proof of proper filing, and entries made by the 
county clerk of the legal effect of the certificates on 
no principle are admissible as evidence of such 
levies.”# 


Weight and sufficiency.2®> The facts necessary for 
granting relief by injunction must be established at 
least by a preponderance of the evidence.?° 


[§ 874] (g) Trial or Hearing.?” Where a com- 
plainant in a suit to enjoin the assessment and col- 
lection of a school tax makes a prima facie case and 
defendant fails to rebut the showing, it is error to 
refuse to enjoin the collection of the tax.?8 


°17. O’Laughlin v. Dorn, 168 Wis. 
205, 169 NW 572. 
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Continuing injunction.2® A temporary or pre- 
liminary injunction should be continued where it is 
necessary to the protection of complainant’s rights,*° 
and the court may continue a preliminary injunction 
pending proof that the tax was authorized and le- 
gal.3t_ The determination of a motion, on pleadings 
and affidavits, to continue an order restraining col- 
lection of a school tax as illegal on admitted facts, 
does not require a jury. 


Scope of inquiry.?? On’a bill for an injunction to 
enjoin the collection of school taxes the court or- 
dinarily is limited to the issues raised, and cannot 
go into outside or collateral matters. 24 Thus the 
court will not inquire into the legal existence of the 
school district,?> or into the validity of the action of 
a county superintendent in organizing a district,®° 
or into the validity of the appointment of the tax 
collector.?7 But if an election called to vote on the 
tax was such as to be unlawful and to confer no valid 
authority upon the officials to proceed to assess and 
collect the tax, the taxpayer could set up such fact 
in an injunction suit to restrain the collection of 
taxes.°8 


[§ 875] (h) Appeal and Error.*® A judgment 
sustaining a valuation of property for school pur- 
poses will not be disturbed if supported by some 
testimony,*" but where there is no evidence to sup- 
port a higher valuation, except that it was fixed pur- 
suant to a practice to triple the valuation for state 


34. 


Vaughn v. Tillamook County 
School Dist. No. 


18. Hume vy. Grant, 165 Ky. 723, 
178 SW 1028. 


19. Necessity of notice see supra 
§ 758. 5 
20. Howard vy. Oliver, (Tex. Civ. 


A.) 170 SW 261; Cochran v. Kennon, 
(Tex. Civ. A.) 161 SW 67. 


21. See Injunctions § 580. 
22. See Evidence § 1220 et seq. 
23. St. Louis, etc., R. Co. v. Rich- 


ardson, 56 Okl. 21, 155 P 1125, 


{a] Thus reports of the county su- 
perintendent were not evidence of the 
estimated expenses for the fiscal year 
to entitle plaintiff to enjoin taxes 
levied by the school districts prior 
to Rev. L. (1910) §§ 7379, 7380, as in 
excess of the estimated expenses, 
where plaintiff did not show that min- 
utes of annual school meetings could 
not be obtained or did not show the 
estimates. St. Louis, ete., R. Co. v. 
Richardson, 56 Okl. 21, 155 P 1125. 


24. Weber v. Ohio, etc., R. Co., 108 
Ill. 451. 

25. Generally see Evidence §§ 
1730-1806. 

26. See Injunctions §§ 581, 582. 

[a] Evidence held sufficient: (1) 


To show that assessment of property 
was beyond its fair market value. 
Power v. Andrews, (Tex. Civ. A.) 253 
SW 870. (2) To show that there was 
no substantial compliance with the 
law providing for dividing a county 
into school districts. Griffin v. Beas- 
ley, 169 Ga. 709, 151 SE 481. 


[b] Evidence held insufficient to 
show that a school tax assessment by 
the equalization board was_ illegal. 
Shriber v. Culberson, (Tex. Civ. A.) 
31 SW (2d) 659. 


27. Generally see Equity § 709. 


Generally see Injunctions §§ 604-617. 


Against collection of taxes generally 
see Taxation [37 Cyc 1277]. 


Pe oa to jury trial see Juries §§ 


28. Ray v. Swain, 148 Ga. 203, 96 
SEO 209. 


29. 
668, 


30. Mitchell vy. Kearns, 16 Pa. Su- 
per. 354. 


[a] Thus, on.a bill to restrain the 
collection of a building tax, a pre- 
liminary injunction will be continued 
where it appears from defendant’s 
own testimony that only a small por- 
tion of the tax is to be used for build- 
ing purposes, that the alleged purpose 
is to use the larger part of the tax 
in paying debts, although there are 
no debts shown which can be legally 
paid out of such a fund, and that the 
school district has large assets in the 
shape of sums due from former col- 
lectors and treasurers. Mitchell v. 
Kearns, 16 Pa. Super. 354. 


Generally see Injunctions §§ 


31. Gilbert v. Tierney, 14 Pa. Co. 
472. ; 
[a] Thus, where, on the hearing 


of a motion to restrain the collection 
of an alleged building tax for school 
purposes, the purpose of the tax is 
not clearly shown, a preliminary in- 
junction may be continued on account 
of the necessity of knowing what the 
records of the school district show in 
relation to the purpose, whether for 
building or merely for the purpose of 


repairs. Gilbert v. Tierney, 14 Pa. 
Co. 472. 
32. Flake v. Anson County, 192 N. 


C. 590, 135 SE 467. 


33. In injunctions generally see 
Injunctions §§ 609-613. 


3120 Or. Toten s ome 
393; Locust Mountain Coal, ete., Co. 
v. Curran, 10 Phila. (Pa.) 548. 


[a] Thus, where the action is 
brought by taxpayers who have voted 
in favor of the tax, it will not con- 
sider the number of persons in favor 
of, or opposed to, the tax at the time 
the suit was commenced, or how much 
the school district may gain or lose 
by enjoining the collection of the tax. 
Vaughn y. Tillamook County School 
Dist. No. 31, 27 Or. 57, 39 P 398. 


35. Shriver v. Day, 276 Ill. 403, 114 


NE 918; Jefferson County School-Dist. - 


No. 8 v. Gibbs, 52 Kan. 564, 35 P 222; 
Burham v. Rogers, 167 Mo. 17, 66 SW 
970; Ewing v. Jefferson Bd. of Educa- 
tion, 72 Mo. 436. 


[a] TIllustration.—A bill will not 
lie to enjoin the directors of a school 
district from enforcing an assessment 
for the purchase of a schoolhouse site 
on the ground that the school dis- 
trict was discontinued by a vote of 
the electors of the district, as the ex- 
istence of the district or the legality 
of its organization cannot be inquired 
into by a bill in chancery, but the ex- 
elusive remedy is quo _ warranto. 
Se v. Day, 276 UL 403, 114 NE 

91 


Attacking legal existence of district 
generally see supra §§ 84-86. 


36. Jefferson County School-Dist. 
No. 8 v. Gibbs, 52 Kan. 564, 35 P 222. 


37. Locust Mountain Coal, etec., Co. 
v. Curran, 10 Phila. (Pa.) 5438. 


38. Coleman v. Emanuel County 
Bad. of Education, 131 Ga. 643, 63 SE 


“41. 


39. Generally see Appeal and Er- 
ror §§ 165, 1405, 2687, 2768, 2925. 


40. Power v. Andrews, (Tex. Civ. 
A.) 253 SW 870. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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and county purposes, the judgment will be reversed 
as unsupported by the facts and law.*! 


[§. 876] c. Action To Cancel Levy. The fact that 
the school officials may intend to divert the taxes 
to a purpose other than that for which they are raised 
is not a ground for the cancellation of the levy,*? 
for such diversion may be later enjoined at the suit 
of a taxpayer.*? In a suit against a school board of 
a district and the tax collector to annul a special 
school district tax in which no injunction against col- 
lection of the tax was prayed for or issued, it has 
been held that the tax collector is not entitled to at- 
torney’s fees on rendition of a judgment upholding 
the tax.44 A taxpayer in a suit to annul a school tax 
will not be barred by Iaches*® where the annulment 
is sought on the ground that the taxpayer’s terri- 
tory was fraudulently annexed to the taxing dis- 
triet.+° 


[§ 877] d. Affidavit of Illegality. In some juris- 
dictions, by statute, the legality of a tax may be dis- 
puted by an affidavit of illegality.*? 


[§ 878] e. Actions for Recovery of Property or 
Money Paid.*® A person entitled to recover back 
school taxes paid under protest*® may bring assump- 
sit.2° In an action to recover back taxes wrong- 
fully collected under protest, it is no defense that the 
town treasurer advanced to the district the whole 
amount of the assessed tax, before the collection from 
plaintiff of his proportion,*! or that under an illegally 
assessed tax the taxpayer paid no more than would be 
his due proportion under a legally assessed tax.°? 


Parties.°* Where a county collects the school 
tax for the district, in an action to recover back the 


41. Power v. Andrews, supra. 
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tax paid under protest, it has been held that the 
school district is not a necessary party.>* 


Pleading.®® In an action to recover back taxes 
paid, it has been held that a defense that the ac- 
tion is barred because of an appropriation by the 
county of the money sought to be recovered for 
the purposes for which the tax was levied must be 
raised by a plea and not by demurrer.*® 


Evidence.** In an action of ejectment for lands 
sold for taxes and involving a question whether school 
district trustees in making an assessment had in- 
eluded in their list lands lying beyond the taxable 
limits of the school district, there is no presump- 
tion that the boundaries were changed by formal 
action of the authorities pursuant to a statute appar- . 
ently removing the limit on the extent of taxable 
territory.°* In an action to recover back a tax paid 
under protest, in the absence of a showing to the 
contrary, it will be presumed that the statutory pro- 
visions have been observed in levying the tax,°® and 
that the assessment of the tax was made at the proper 
time.°° Evidence that the district possessed one 
sufficient schoolhouse has been held inadmissible to 
show the illegality of the tax.®4 


[§ 879] f. Actions for Damages.°? A taxpayer 
who is aggrieved by the assessment and collection 
of an illegal school tax is not limited to an action to 
recover the amount of taxes collected from him,®? 
but, unless the officers are exempt from liability,®* 
may maintain an action of trespass against the as- 
sessing or collecting officers for the unlawful sei- 
zure of his property to recover the value of the 
property taken,®® as where such officers collect a tax 


“The present action is one, however, | purposes was observed in levying a 


42. Lyons v. Joplin School Dist.,| Of a different character, and is sup-| school tax _on property therein. St. 


311 Mo. 349, 278 SW 74. 
43. See infra § 906. 


44, Louisiana, etc., R. Co. v. Web- 
ster Parish School, 157 La. 1046, 103 
S 318. 


45. lLLaches generally see Hquity §§ 
211-252. 

46. Pierre, etc., R. Co. v. Stuart, 40 
S. D. 473, 168 NW 33. 


{a]. Thus an action for taxes as- 
sessed against property of a railway 
by an independent school district, and 
for annulment on the ground of fraud 
of the proceedings extending such dis- 
trict, would not be barred by laches in 
so far as annulment was concerned, 
although not begun until seventeen 
months after the extension. Pierre, 
etc., R. Co. v. Stuart, 40 S. D. 473, 168 
NW 33. 


47. See statutory provisions; and 
case infra this note. 


fa] In Georgia the tax authorized 
by Civ. Code (1910) § 1540, to be 
levied on corporate property within 
school districts laid out under § 1531 
et seq, is a county tax, within § 1041, 
as amended by Acts (1916) p 34 § 1, 
relating to trial of illegality. Central 
of Georgia R. Co. v. Wright, 148 Ga. 
86, 95 SE 963. 


48. Actions to recover back: 
Taxes generally see Taxation [37 Cyc 
1185]. 


Municipal taxes see Municipal Corpo- 
rations §§ 4525-4529. 


49, Right to refund or recovery of 
tax see supra § 823. 


50. Joyner v.. Egremont School 
Dist. No. 3, 3 Cush. (Mass.) 567, 570. 


posed to be sustainable upon the 
ground that when one party holds the 
money of another illegally taken from 
him, such money may be reclaimed 
in an action of assumpsit.” Joyner 
v. Egremont School Dist. No. 3, supra. 


Action in assumpsit on implied con- 
acts see Assumpsit, Action of §§ 
14-23. 


51. Bacon v. Barnstable Thirteenth 
School Dist., 97 Mass. 421. 

52. Joyner v. Egremont School 
Dist. No. 3, 3 Cush. (Mass.) 567. 

53. Generally see Parties 47 C. J. 
pil: 

In actions of assumpsit see As- 
sumpsit, Action of §§ 33-36. 

54. Stimson Timber Co. v. Mason 
County, 97 Wash. 205, 166 P 251. 

55. Generally see Pleading 49 C. 
On Dit. 

In actions of assumpsit see As- 
sumpsit, Action of §§ 37-81. 


56. Great Southern Lumber Co. v. 
Jefferson Davis County, 133 Miss. 229, 
97 S 545. 


57. Generally see Evidence 22 C. 
Jie Duns 


In actions of assumpsit see As- 
sumpsit, Action of § 82. 


58. Saranac Land, eic., Co. v. Rob- 
erts, 195 N. Y. 3038, 88 NE 753, 


59. St. Louis-San Francisco R, Co. 
v. Satterfield, 27 F. (2d) 586. 


[a] It will be presumed that a 
provision authorizing the attachment 
of military 
joining school districts for school 


reservations to aid-) 


Louis-San Francisco R. Co. v. Satter- 
field, 27 F. (2d) 586. 


60. McComb y. Dutton, 32 Del. 255, 
122 A 81. : 


61. -Williams v. Lunenburg School 
Dist. No. 1, 21 Pick, (Mass.) 75, 32 
AmD 243. 


62. For wrongful collection of: 


Taxes generally see Taxation [37 Cyc 
1278-1280]. 


Municipal taxes see Municipal Corpo- 
rations § 4530. 


63. Haley v. Whitney, 53 Hun 119, 
6 NYS 342. 


Action to recover taxes paid see su- 
pra § 878. 


64. See cases infra this note. 


{a] In Maine St. (1826) c 337 § 1, 
which exempts assessors from certain 
liabilities if they act faithfully and 
with integrity, does not apply to 
school districts. Greene School Dist. 
No. 1 v. Bailey, 12 Me. 254. 


[b] In Massachusetts St. (1823) 
ec 188 § 5, which renders assessors li- 
able only for their integrity and fidel- 
ity in assessing a tax on the in- 
habitants of any city, town, district, 
or parish of which they are assessors, 
does not apply to the case of an as- 
sessment made by assessors of a town 
upon the inhabitants of a school dis- 
trict. Taft v. Wood, 14 Pick. 362; Lit- 
tle v. Merrill, 10 Pick. 543; Withing- 
ton v. Eveleth, 7 Pick. 106. 


65. Me.—Tucker v. Wentworth, 35 
Me. 393. : 


Mass.—Withington y. HEveleth, 7 
Pick. 106. 
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which is illegal because of a noncompliance with the 
statutory provisions relative to the forming of the 
school district,°® because of the adopting of an erron- 
eous basis for fixing the amount of the tax to be 
paid,®" or because of its being levied and assessed on 
nontaxable property.°* If a taxpayer has regained 
his property, he may maintain such an action to re- 
cover the amount paid by him to regain it.*° An ac- 
tion of trespass for damages may also be maintained 
by one who has been imprisoned for the nonpayment 
of an illegal tax.7° But where an officer’s act in 
making the levy, assessment, or collection is mere- 
ly a bona fide error of judgment, the tax is voida- 
ble only, and the officer is not hable in trespass for 
causing it to be collected.7+ A school district will 
not be liable in trespass for voting a school tax for 
unauthorized purposes where the vote is altogether 
aside from its corporate powers.‘ ? 


Pleading. In an action of trespass, the traverse in 
a replication will be sufficient if properly directed 
against but one material allegation to raise a single 
issue.?3 

Evidence.** The burden of showing the legality 
of a school tax in an action of trespass is generally 
on defendant,*® and this defendant must show by 
the records of the district,‘® or if they are shown 
to be lost by secondary evidence,’* such as by a copy 


N. H.—Rogers v, Bowen, 42 N. H. 
102; Johnson v. Dole, 4 N. H. 478. 


N. Y.—Jewell v. Van Steenburgh, 58 
N. Y. 85 [overr Randall v. Smith, 1 
Den. 214]; Haley y. Whitney, 53 Hun 
119, 6 NYS 342 [disappr Colten v. 70 
Beardsley, 38 Barb. 29]. (Mass.) 418: 


Vt-—Moss v. Hindes, 28 Vt. 279. (Mass.) 362. 


{a] Warrant for excessive amount. 71. 
—If a warrant is issued by school] (N. Y.) 90. 
trustees for the collection of a greater 
sum for a school tax than is due up- 72. 


assessment. 
Mass. 93. 


¥.) 


a. 
353; 


SCHOOLS AND SCHOOL DISTRICTS 


Pease 


69. Bedell v. Barnes, 17 Hun (N. 
Baker v. Freeman, 9 Wend. 79 
(N. -Y.) 36/24 AmD 117. 5 


Bassett v. Porter, 


Taft v. Wood, 14 Pick. 


Greene School Dist. No. 1 v. 


a © oer 


[$§ 879-880 


of the records, or if they cannot be produced by 
parol evidenee.*§ 


Appeal and error.’?® As in other actions general- 
ly,8° in an action of trespass questions not raised in 
the trial court ordinarily are waived and cannot be 
considered on appeal.®1 


[§ 880] g. Rights of School Districts.°? Taxes 
levied by a school district may be recovered from 
another school district which unlawfully collects such 
taxes,’* but a school district cannot recover from 
another district taxes which, through a mistake as 
to location, have been levied by, and voluntarily paid 
to, the latter, upon land within the former district,*# 
although the tax rate as extended in the former dis- 
trict is thereby made greater than it otherwise would 
have been.S® But the fact that one school district 
unlawfully levies and collects. taxes on land in anoth- 
er school district does not prevent the latter from 
levying and collecting taxes on the same land.2°> A 
school district does not become a trustee for one 
taxpayer of an excessive amount collected from an- 
other taxpayer.** A school district cannot maintain 
an injunction to control the actions of public offi- 
cers in the discharge of official duties in relation to 
school taxes,*® nor does an injunction in favor of a 
school district lie to restrain the collection of taxes 
on individual taxpayer’s property.®® 

v. Whitney, 8 77. Rogers v. Bowen, supra. 


78. Higgins v. Reed, 8 Iowa 298, 74 
AmD 305. 


In actions of trespass general- 
ly see Trespass [38 Cye 1157, 1158]. 


10 Cush. 80. See Appeal and Error § 580 et 


seq. 
81. Williams v. Larkin, 3 Den. (N. 
Haston v: Calender, 11 Wend.| Y.) 114. nif 
82. For wrongful apportionment 


of taxes see infra §§ 892-894. 


on which the taxpayer’s property is 
taken and sold, the remedy for the 
wrongful sale is not by an action of 
trespass or trover, but in case, for the 
injury sustained, or in assumpsit 
against the trustees for the excess of 
moneys in their hands arising from 
the sale. Seaman v. Benson, 4 Barb. 
(N. Y.) 444. 


{[b] Person receiving his full share 
of benefits and advantages of a school 
system will not be heard to complain 
that the legislative power as exer- 
cised in the levying of taxes and the 
expenditure of the school fund is un- 
warranted. Marshall v. Donovan, 10 
Bush (Ky.) 681. : 


Collection and enforcement of tax 
see supra §§ 824-849. 


66. Tucker v. Wentworth, 35 Me. 
398; Withington v. Eveleth, 7 Pick. 
(Mass.) 106. 


67. Alexander v. Hoyt, 7 Wend. (N. 
Yass 


68. Suydam v. Keys, 13 Johns. (N. 
Y.) 444. 


[a] Estoppel.—Where land is as- 
sessed in a schoo!) ‘district in which 
it is not legally taxable, but the own- 
er thereof has requested the assessors 
to place such land to his account as 
taxable property, and informed them 
that he was to be taxed for it, the 
assessors cannot be held liable in an 
action of trespass for making such 


Bailey, 12 Me. 254. 


73. Moss v. Hindes, 28 Vt. 279. 

[a] Thus, in an action of trespass 
for taking property where defendant 
pleaded the organization and exist- 
ence of a school district, the warning 
and holding of a school meeting, the 
voting of a tax, plaintiff’s liability 
therefor, its assessment by the pru- 
dential committee, the issuing and de- 
livery to defendant of a warrant for 
the collection of the tax, his proceed- 
ings in taking plaintiff's property, as 
collector, by virtue of the tax bill and 
warrant, and plaintiff replied that the 
supposed tax “was not legally and 
duly assessed by the then prudential 
committee of said school district up- 
on the lists of said district,” a single 
issue was thereby presented, and the 
replication was sufficient. Moss y, 
Hindes, 28 Vt. 279. 


Sufficiency of replication: 
Generally see Pleading § 416 et seq. 
In actions of trespass see Trespass 

[38 Cye 1096]. 

74. Generally see Evidence 22 C. J. 
pt; 

In actions of trespass see Trespass 
[38 Cyc 1104]. 


75. Bassett v. 
(Mass.) 418; 
H. 102. 


76. Bartlett v. Kinsley, 
RP ALE 


Porter, 10 Cush. 
Rogers v. Bowen, 42 N. 


15 Conn, 
Rogers v. Bowen, 42 N. H. 102. 


83. Kelley Independent School 
Dist. v. Washington School Tp., 162 
Iowa 42, 143 NW 837; State v. Beale, 
90 Mo. A, 341. 


84. I[ll.—Jackson County Dist. No. 
153 v. Jackson County Dist. No. 154, 
232 Ill. 322, 83 NE 849; Walser? v. 
School Dist. No. 1 Bd. of Education, 
160 Ill, 272, 43 NE 346, 31 LRA 329 
{aff 57 Ill. A. 288]. : 


Jowa.—Rapids Dist. Tp. v. Clinton 
Dist. Tp., 27 Iowa 323. 


Mo.—State v. Beale, 90 Mo. A. 341. 


Oh.—Lyme Tp. Bd. of Education v. 
Special School Dist. No. 1 Bd. of Edu- 
cation, 44 Oh. St. 278, 7 NE 12 (where 
the taxes so received are not produced 
by any levy made by the former dis- 
trict). 

Pa.—Arthur v. Polk Borough School 
Dist., 164 Pa. 410, 30 A 299, 


85. Walser v. School Dist. No. 1 
Bd. of Education, 160 Ill. 272, 43 NE 
346, 31 LRA 329 [aff 57 Ill. A. 288]. 


86. Arthur v. Polk Borough School 
Dist., 164 Pa. 410, 30 A 299. 


87. Walser v. School Dist. No. 1 
Ba. of Education, 160 Ill. 272, 43 NE 
346, 31 LRA 329 [aff 57 Ill. A. 288]. 


88. Jefferson County School Dist. 
No. 8 v. Gibbs, 52 Kan. 564, 35 P 222. 


89. See supra § 865. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


4 
é 
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§§ 881-883] 


[§ 881] 11. Local or Special Assessments.*°® The 
construction and maintenance of the public schools 
have been held to be one of the ordinary charges of 
the government which must be met by ordinary tax- 
ation,®' and not by special assessments, depending 
for their validity on the benefit conferred on the 
property of any particular taxpayer;®? hence, a so- 
called special tax levied in aid of the public schools 
is to be regarded as an ordinary tax, and not a spe- 


cial assessment.??® 


{§ 882] 12. Poll Taxes.+ 


90. Local or special assessments: 
Defined see Assessment 5 C. J. p 814. 


By municipal corporation see Munici- 
pal Corporations §§ 2806-3450. 


Taxation distinguished see Taxation 
[387 Cyc 711 et seq]. 


SI. Guaranty. Bank,. etc., Co... Vv. 
Ward Lumber Co., 161 La. 803, 109 S 
496. 


92. Guaranty Bank, etc., 
Ward Lumber Co., supra. 


$3. Guaranty Bank, etc., Co. v. 
Ward Lumber Co., supra; Louisville, 
etce., R. Co. v. State Bd. of Appraisers, 
120 La. 471, 45 S 394, 395. 


“How could a tax in aid of the pub- 
lic schools be a special assessment 
when the maintenance of the public 
schools is one of the most ordinary 
of the ordinary charges of our gov- 
ernment, and, by the most elementary 
principles, our government must have 
recourse to ordinary taxation for 
meeting its ordinary charges, and 
cannot have recourse to special as- 
sessments.” Louisville, etc., R. Co. v. 
State Bd. of Appraisers, supra. 


94 See constitutional, 
and charter provisions. 


[a] In Alabama Act Febr. 23, 1897, 
Birmingham charter, authorizing city 
authorities to collect a poll tax for 
city schools, does not repeal Act 
(1896) § 3910, authorizing a poll tax 
for county school funds. Francis v. 
Peevey, 132 Ala. 58, 31 S 372. 


{b] In Indiana, under Rev. St. 
(1881) § 4460, giving a school board 
power ‘“‘to levy all taxes for the sup- 
port of the schools,” but making it 
unlawful ‘‘to levy or assess taxes, for 
any one year, exceeding, in the aggre- 
gate, twenty cents on the one hundred 
dollars of property,’’ a school board 
has no authority to levy a poll tax. 
Indianapolis School v. Ma eieniies Ind. 
67. 


ComN. 


statutory, 


{[c] In Kentucky (1) under Const. 
§ 180, the imposition of a capitation 
or poll tax for school purposes is au- 
thorized. McIntire v. Powell, 137 Ky. 
477, 125 SW 1087. (2) Such consti- 
tutlonal provision is not violated by 
Acts (1920) ¢ 36 by reason of a failure 
to provide for ascertaining the names 
of the persons to be taxed. Jefferson 
County Fiscal Ct. v. Jefferson County 
Bd. of Education, 196 Ky. 212, 244 SW 
764. (3) Acts (1922) c 7, amending 
Acts (1920) ¢ 36 as to persons to be 
taxed, is not retroactive so as to af- 
fect a tax for 1922. Jefferson County 
Fiscal Ct. v. Jefferson County Bd. of 
Education, supra. (4) In view of St. 
§ 4426a and its reénactments impos- 
ing the duty on the county board 
of education to estimate the amount 


*By CHARLES REZNIKOFF (§ 881). 


Provision is sometimes 
made by statute, charter, or the state constitution 
for the imposition of a capitation or poll tax upon 
certain individuals, to be applied in the aid of the 
public schools,®* the terms of the particular statute 
or constitution limiting the amount of such a tax,?® 


SCHOOLS AND SCHOOL DISTRICTS: 
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and the manner of levying, assessing, and collect- 
ing,** and distributing the same;**? and- where the 
provision imposing such a tax is mandatory, it is 
the duty of the tax collector to receive and receipt 
for such tax when it is tendered to him.°* 
some provisions such tax must be collected and ap- 
plied in aid of the public school fund in the county 
in which it is paid,®® and in addition thereto a poll 
tax may be levied by the municipal or school district 


Under 


authorities, to be applied exclusively to public schools 


needed and by such estimate before 
the county . fiscal court who _ shall 
levy a capitation tax not exceeding 
one dollar, such court has the duty 
cf levying such tax when requested 
by such board provided it is within 
the statutory limit. Jefferson Coun- 
ty /Fiscal Ct. v. Jefferson County Bd. 
of Education, supra; Logan Coun- 
ty Fiscal Ct. v. Logan County Bd. 
of Education, 138 Ky. 98, 127 SW 
Baines (5) So,, under St. (1903) § 
4444 authorizing a capitation tax 
not in excess of one dollar and 
fifty cents on all persons having 
children attending the district school, 
to be used for fuel and _  contin- 
gent expenses in running the school, 
where no such tax was collected 
one furnishing fuel is entitled to 
have a sufficient tax levied and col- 
lected on the patrons of each year, 
provided the maximum of one dollar 
and fifty cents for such year had not 
been levied. Burkhart v. Vine Grove 
Common School Dist., 118 Ky. 365, 80 
SW 1128, 26 KyL 262. 


[d] In North Carolina the power 
to levy a poll tax.in a school district 
is repealed by Const. Amenidm. (1920) 
art 5 § 1. Buncombe County Bd. of 
Education v. Bray, 184 N. C. 484, 115 
SE 47; Burney v. Bladen County, 184 
N. C. 274, 114 SE .298; Hammond vy. 
McRae, 182 N. C. 747, 110 SE 102. 


95. Taft v. Wood, 14 Pick. (Mass.) 
362; Perry v. Franklin County, 148 
N. C. 521, 62 SE 608. 


[a] Limitation applies only to 
state and county taxes. Perry v. 
vise County, 148 N. C. 521, 62 SE 
608. ‘ 


96. Ala.—Francis v. 
Ala. 58, 31 S 372. , 

Ark.—Saunders v. Erwin, 49 Ark. 
376, 5 SW 703. 

Cal.—San Luis Obispo County v. 
Felts, 104 Cal. 60, 37 P 780. 

Miss.—Butt v. Montgomery County, 
62 Miss. 213. 

Va.—Bull 
Va.) 78. 


N. S.—McKenzie v. Jackson, 31 N. 
S. 70. 


Peevey, 132 


vi Ready 13 Gratty i¢64 


[a] Manner prescribed is manda- 
tory. Francis v. Peevey, 132 Ala. 58, 
31-S 372. 


[b] D 
the tax is proper. 
Gratt. (54 Va.) 78. 


[ec] White male inhabitants above 
twenty-one years only are subject to 


Delegation of power to levy 
Bull v. Read, 13 


the tax. Bull v. Read, 13 Gratt. (54 
Va.) 78. ] 
{d] List of poll taxpayers.—Under 


_ 7 By FRANK L, MORGINSON (§ 882). 


of such municipality or district.1 


[§ 883] 13. Disposition of Proceeds of Taxes and 
Other Revenue Collected+?—a. In General. 
position of taxes and other revenue raised and col- 
lected for school purposes should be made in the 
manner prescribed therefor by the state constitution? 


The dis- 


some statutes it is the duty of the as- 
sessor to enter annually upon his 
books the names of persons in his 
county subject to the poll tax pro- 
vided for by those acts. Saunders v. 
Erwin, 49 Ark. 376, 5 SW 703. 


fe] Voluntary payment.—The fact 
that a statute makes a default in pay- 
ment of poll taxes a misdemeanor 
does not prevent a tax collector from 
accepting voluntary payment of delin- 
quent poll taxes with penalties. State 
v. Folk, 45 S. C. 491, 23 SE 628. 


[f] Commission for collecting poll 
tax (1) is authorized. San Luis Obis- 
po County v. Felts, 104 Cal. 60, 37 P 
780; Butt v. Montgomery County, 62 
Miss. 218. (2) Such statutory provi- 
sion is not invalid as in conflict with 
the constitutional prohibition against 
an increase of compensation of coun- 
ty officers during their terms (San 
Luis Obispo County y. Felts, supra), 
(3) nor as in conflict with a constitu- 
tional provision that the poll tax 
be paid into the state school .fund 
(San Luis Obispo County v. Felts, 
supra). 


97;; State,i-vseSm eh, Pack eC. Fees 
State v. Cobb, 8 S. C. 123. 


98. Francis v. Peevey, 132 Ala. 58, 
31 S 372. 
99. Francis v. Peevey, supra; 


Butt v. Montgomery County, 62 Miss. 


2033) Terr... Lunas) NAb M246 93 
P 241. 
[a] Paynrent (1) is sometimes di- 


rected to be made to the county 
treasurer as a county tax. Butt v. 
Montgomery County, 62 Miss. 213; 
Terr. v. Luna, 3 N. M. 146, 3 P 241. 
(2) Delinquent poll taxes with pen- 
alties ._paid to the county treasurer 
before prosecution has begun, under 
a statute making a default in pay- 
ment of poll taxes a misdemeanor, 
belong to the school fund of the dis- 
trict where the payee resides. State 
v. Folk, 45 S.C. 491, 23 SE 628. 


1. Francis v. Peevey, 132 Ala. 58, 
31 S 372. 
2. Cross references: 


Collection, custody, and disbursement 
of funds in general see supra 8§ 
657-659. 


Disposition of: . 
Poll -taxes see supra § 882. 
School lands see supra § 32. 


Taxes in general see Municipal 
Corporations §§ 4543-4549; Tax- 
ation [37 Cyc 1588 et seq]. 

3. Greensboro v. Hodgin, 106 N. 

C. 182, 11 SE 586; Merrill v. Spencer, 
14 Utah 2738, 46 P 1096. 


[a] Legislature cannot prescribe 
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or by statutory provision;* and subject to constitu- 
tional restrictions and limitations® the state legisla- 
ture may, either by appropriation bills or by diree- 
tions in the revenue laws, regulate the manner in 
which school taxes or revenue shall be disposed of ;® 
and it has been held that the legislature may express- 
ly or imphedly remit or apply state school taxes to 
other purposes,’ unless some person or corporation 
has acquired a vested interest therein.* The title to 
public school money paid into the hands of trustees 
while local taxation for school purposes is in foree is 
unaffected by the fact that the local tax law is there- 
after repealed.® Although taxes collected are illegal, 
if they have been voluntarily paid they constitute a 
publie fund which may be distributed to the proper 
districts.1° 


[§ 884] b. Duty To Pay Over Taxes or Revenue. 
Where school taxes or revenue are raised by county 
or municipal authorities the gross amount levied and 
collected for school purposes must be paid over to the 
treasurer of the school board or other officer author- 


different method of disposition from | taxpayers. 
that prescribed by the state consti-| Dist. No. 30 v. 
tution. Greensboro v. Hodgin, 106 N.| Nebr. 


C. 182, 11 SE 586. 


{b] Violation of constitutional 
provision.—Deduction from a county 
school tax raised within a city of 
a specified class, of an amount for 
county school purposes, before the 
tax is distributed, is an evasion and 
violation of a constitutional provi- 
sion to the effect the public school 
system within such a city shall be 
controlled, supported, and maintained 
separate and apart from the ‘control 
of the court in which such city is 
situated. Merrill v. Spencer, 14 Utah 


11. 
‘ter 
206 SW 492; 


191 SW 871; 


Md.—Anne 


N. 
44, 73 SE 156. 
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Cuming County School 
Cuming County, 81 
606, 116 NW 522. 


Ky.—Winchester v. 
Bd. of Education, 
Newport Bd. of Edu- 
cation v. Newport, 174 Ky. 
Paducah v, Paducah Bd. 
of Education, 146 Ky. 636, 143 SW 1. 


Arundel 
Gantt, 73 Md. 521, 21 A 548. 


C.—Brown v. Spray, 158 N. CG 


Pa.—Shippen Tp. School Dist. v. 
Cameron Co}, 3 Pa. Co. 15. 


[§§ 883-884 


ized to receive it,+1 in the prescribed time and man- 
ner,!2 and this rule applies to the proceeds of a sale 
of bonds issued for school purposes.1* The payment 
over of the whole amount of funds raised for or ap- 
portioned to the school district cannot be refused on 
the ground that the funds have gone into a certain 
county or municipal fund,* or that the school dis- 
trict has been otherwise financed;!° and where a city 
collects school taxes without insisting upon the levy 
being reduced by the amount of unreported re- 
sources of the school board, it cannot subsequently 
be heard to make such objection.1® A constitutional 
provision requiring a municipal corporation to pay 
over a certain portion of its taxes to the school board 
must be comphed with although the municipality is 
supporting a school of its own,’ and may have to 
discontinue its school on account of the limitation 
upon the amount of taxes it may levy,1® and even 
though the municipal corporation may be thereby 
destroyed on account of its liabilities requiring all 
the taxes it is empowered to levy.?® 


public schools creates a board of 
commissioners with exclusive con- 
trol, separate from the board of al- 
dermen, with ample power to do any- 
thing that may be necessary and 
proper to open and conduct a suffi- 
cient number of schools to meet the 
needs of the scholastic population of 
the city, ete., and leaves nothing to 
the discretion of the board of alder- 
men with regard to the selection of 
a site for school purposes, the board 
of aldermen is without authority to 
withhold from the school commis- 
sioners moneys received by them 
from a valid bond issue for school 
purposes, upon their assumption that 


Winches- 
182 Ky. 313, 


28, $49, 


County Vv. 


2738, 46 P 1096. 


4 Smith v. Speed, 50 Ala. 276; 
Ogunquit Village Corp. v. Wells, 123 
Me. 207, 122 A 522. 


[a] Repeal of statute.—A statu- 
tory provision requiring the auditor 
to draw his warrant on the county 
tax collector, in favor of the coun- 
ty treasurer, for a specified per cent 
of the school money which the coun- 
ty will be entitled to receive, as as- 
certained and certified to the auditor 
by the superintendent of public in- 
Struction, and directing the tax col- 
lector to pay to the tfeasurer, out 
of the moneys collected by him for 
taxes, is not repealed by a statute 
which requires the tax collector to 
pay into the treasury the identical 
moneys received by him in payment 
of taxes, and forbids its use for any 
other purpose. Smith vy. Speed, 50 
Ala. 276. 


5. See constitutional provisions. 


Constitutional restrictions on tax- 
ing power see supra § 750. 


6. Duplin County Bd. of Educa- 


tion v. State Bd. of Education, 114 
N. C. 313, 19 SH .277. 
7. Brandon vy. Williams, 166 Ala. 


(2) 51S 873. 
8. Brandon vy. Williams, supra. 


9. Taylor v. Matthews, 10 Ga. A, 
852, 75 SE 166. 


10. Cuming County School Dist. 
No. 30\ v. Cuming County, 81 Nebr. 
606, 116 NW 522. 


[a] County has no vested right in 
public fund created by the levy of 
taxes under an unconstitutional act 
for the benefit of high school dis- 
tricts, and voluntarily paid by the 


Tex.—Ft. Worth v. Ft. Worth In- 
dependent School Dist., (Civ. A.) 224 
SW 294; American Surety Co. v. Ft. 
Worth Independent School Dist., 
(Civ. A.) 224 SW 292. 


Ont.—Public School Sect. No. 9 v. 
Nottawasaga, 15 Ont. A. 310. 


[a] Demand or order is necessary 
to sustain an action against a mu- 
nicipal corporation for money col- 
lected under a by-law providing that 
the money collected should be paid 
to the order of a majority of the 


trustees. Caledon Tp. School v. 
CaledongD py. 12> U. CC. Peo. 
12. Crabbe v. Webster County 


Graded Common School Dist. No. 24, 
1382 Ky. 478, 116 SW 706; Ogunquit 
Village Corp. v. Wells, 123 Me. 207, 
122 A 522. 


[a] Annual payment by village to 
town on account of schools.—Ogun- 
quit Village Corp. v. Wells, 123 Me. 
207, 122 A 522. 


[b] On demand.—Under a consti- 
tutional provision that if the pro rata 
share of any school district in the 
school fund is not called for after 
the school year it shall be covered 
into the state treasury and placed 
to the credit of the school fund for 
general apportionment the following 
year, funds due a school district 
should be paid over at any time dur- 
ing the second year on demand there- 
for by the school district. Crabbe 
v. Webster County Graded Common 
School Dist. No. 24, 182 Ky. 478, 116 
SW 706. 


13. Charlotte School v. Charlotte, 
158 N. ©. 191, 73 SE.905. 


[a] 


providing for 


Thus, where a city charter in 
the maintenance of 


a certain site in which the money 
was to be invested was not one suit- 
able for school purposes; and such 
moneys must be turned over to the 
treasurer of the school commission- 
ers. Charlotte School v. Charlotte 
Bd. of Aldermen, 158 N. C. 191, 73 
SE 905. 


14. Louisville v. Louisville School 
Bd., 32 SW 406, 17 KyL 697. 


[a] Thus, under a constitutional 
provision that the fund for common 
schools produced by taxation shall be 
appropriated only to the maintenance 
of a school system, a city cannot re- 
lieve itself from paying over to the 
school-board the whole amount col- 
lected, on the ground that it went 
into the sinking fund. Louisville v. 
Louisville School Bd., 32 SW 406, 17 
Kyl 697%. 


15. Carter County v. Carter Coun- 
ee School Dist., 119 Okl. 20, 248 P 


16. Newport Bd. of Education v. 


ORO, 174 Ky. 28, 849, 191 Sw 

17. State v. Monroe, 132 La. 82, 
60 S 1025. 

18. State v. Monroe, 132 La. 82) 
60 S 1025. 

19. State v. Monroe, supra. 

[a] Reason for rule.—‘‘The mu- 


nicipality is merely an instrumental- 
ity of government existing as mat- 
ter of pure convenience, 
course, to be discontinued at any 
time, if the constitution so provides, 
or, which is the same thing, if the 
carrying out of some imperative con- 
stitutional provision happens to have 
that effect.” 
82, 84, 60 S 1025. 


eS 
For later cases, developments an'd changes in the law see Annotations, same title and section number, 
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State v. Monroe, 132 La: 
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Effect of excessive levy.2° Where the duty of the 
county or municipal authorities is to levy and col- 
lect such amount as the school board estimates will 
be needed for school expenses, although the county 
or eity authorities have no authority to make an ex- 
cessive levy,?! the fact that they do so gives the 
school board no right to any part of the levy beyond 
its necessary expenses,?? and hence, where such 
amount has been paid over to it, the duty of the 
county or city authorities has been discharged and 
the school board has no right to claim any excess 
fund.*?* But where the statute provides that the duty 
is to levy all taxes legally imposed for school pur- 
poses and to account for the sums collected, the en- 
tire amount collected for school purposes, even 
though in excess of the school board’s requirements, 
must be paid over to such board.?* 


Deductions. Unless authorized by statute, the 
amount to be so paid over cannot be diminished by 
the municipal or county authorities by applying 
any part of it to any other purpose,”* such as to the 
commissions and expenses of assessing and collecting 
the tax,?° and the school board is not estopped from 
demanding the full amount collected for it by rea- 
son of the fact that for a number of years it has 
acquiesced in an illegal custom of paying the ex- 
penses for collecting the tax out of the same;?"’ nor 
does the fact that the municipality has disbursed its 


20. Effect of excessive taxation in 30. 


general see supra § 784. 


21. See supra § 784. 31. 
22. Paducah Bd. of Education y. | 5¢% supra. 
Paducah, 56 SW 149, 21 KyL 1650. [a] 


23. Paducah Bd. of Education vy. 
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Louisville Bd. of Education v. 
Sea, 167 Ky. 772,181 SW 670. 


Louisville Bd. of Education v. 


Reason for rule.—‘A tax is 
not produced until it is levied 


[56 C.J.] 745 


revenue for past years and has no funds with which 
to pay a judgment constitute a defense to an action 
by the school board for taxes collected for it during 
such years, but retained as commissions.** Where 
the statute expressly declares that the school tax 
shall not be used for any other purpose than that 
for which it was levied, in the absence of statutory 
authority therefor, discounts allowed for the prompt 
payment of county taxes cannot be deducted from 
the amount levied and collected before it is turned 
over to the school board.?® Where, however, there 
is express statutory authority therefor, such dis- 
counts constitute a part of the collection of the 
taxes and may be deducted from the amount turned 
over to the school board;*° and such a statutory pro- 
vision does not violate a constitutional provision pro- 
hibiting sums produced by taxation for common 
schools to be appropriated to other purposes,*?? or pro- 
hibiting taxes levied or collected for one purpose to 
be diverted to another purpose.*? Under some stat- 
utes the amount to be paid over is subject to deduc- 
tions for amounts received by the school authorities 


from the state and as income on the school fund.?# 


6 885] c. Apportionment or Distribution®+—(1) 
In General. Where the constitution or statute ex- 
pressly provides the proportions in which the taxes 
or revenue are to be distributed, they cannot be dis- 
tributed in any other manner or proportions.?* In 


private school see infra § 20. 


35. Ky.—Somerset Public School 
Bd. of Education vy. Colored School 
Dist. No, 1, 35 SW 549, 18 KyL 103. 


N. H.—Swanzey School Dist. No. 9 


and|v. Twitchell, 68 N. H. 11 


Paducah, supra. 


24. Newport Bd. of Education v. 
Newport, 174 Ky. 28, 849, 191 SW 
871 f[overr so far-—as conflicting 
Paducah v. Paducah Bd. of Educa- 
tion, 108 Ky. 209, 56 SW 149, 21 KyL 
1650]; Public School Sect. No. 9 v. 
Nottawasaga, 15 Ont, A. 310. 


25. Louisville v. Louisville School 
Bd., 32 SW 406, 17 KyL 697; Anne 
Arundel County v. Gantt, 73 Md. 521, 
21 A 548. 


26. Ky.—Winchester v. Winches- 
ter Board of Education, 182 Ky. 313, 
206 SW 492; Newport Bd. of Edu- 
cation v. Newport, 174 Ky. 28, 849, 
191 SW 871: [overr so far as con- 
flicting Paducah v. Paducah Bd. of 
Education, 108 Ky. 209, 56 SW 149, 
21 KyL 1650)];. Com. v. Mackey, 168 
Ky. 58, 181 SW 621. 


,Md.—Anne Arundel County  v. 
Gantt, 73. Md. 521, 21 A 548. 


N. C.—County Bd. of Education v. 
Sree County, 167 N. C. 114, 83 SE 
Bil 


Pa.—Shippen Tp. School Dist. v. 
Cameron County, 3 Pa, Co., 15. 


Tex.—Ft. Worth v. Ft. Worth In- 
dependent School Dist., (Civ. A.) 224 
SW 294; American Surety Co. of New 
York v. Fort Worth Independent 
School Dist., (Civ. A.) 224 SW 292. 


27.. Winchester v. Winchester Bd. 
ry emcaon, 182 Ky. 313, 206 SW 
492. 


28. Winchester v. Winchester Bd. 
of Education, ‘supra. 


29. Anne Arundel County v. 
Gantt, 73. Md. 521, 21 A 548. 


Board or officer authorized to re- 
ceive, hold, and disburse school funds 
see supra §§ 657, 659. 


collected, and unless plainly prohibit- 
ed, the levying power may reduce the 
sum levied in the process of collec- 
tion, in order to produce the collect- 
ed fund, and that this constitutes 
no misappropriation of any produced 


fund.” Louisville Bd. of Education 
Ve (Sele LO ee Veto UuOla Lot ns Ws 
670. 

32. Touisville Bd. of Education v. 


Sea, supra. 


33. See infra this note. 
[a] Actual “net cost” (1) to a 
town of maintaining schools and 


schoolhouses within the limits of a 
village which the statute requires to, 
be paid to the town by the village 
within its limits, means the gross 
cost subject to some deduction, and 
intends as the deduction the amount 
received from the state with respect 
to scholars and estates in the vil- 
lage, and also any income on town 
school fund apportioned in the same 
way. Ogunquit Village Corp. v. 
Wells, 123, Me. 207, 122 A 522. (2) 
Even though a statute requiring a 
village within a town to pay to the 
town the ‘actual net cost’ to the 
town of maintaining schools and 
schoolhouses within the village lim- 
its, involves a diversion of school 
money, contrary to a statute which 
it does not necessarily do, it would 
be immaterial, since the legislature, 
whi enacted the statute, has pow- 
er to abrogate it, or create’ excep- 
tions to it. Ogunquit Village Corp. 
v. Wells, supra. 


34. Apportionment and disposition. 
of school: et 
Funds of state see supra §§ 41-43. 


Taxes upon division or alteration of 
district see supra, §§ 115-125; in- 
fra § 887. 


Appropriation of taxes to use of 


N. C.—Greensboro y. Hodgin, 106 
N. C. 182, 11 SE 586. 


Oh.—Brown Tp. Bd. of Education v. 
Cheney, 5 Oh. St. 67. 


Pa.—Com. v. Public Schools Con- 
trollers, 7 Serg. & R. 454. 


[a] Illustrations.—(1) Where the 
statute provides that school moneys 
derived from a township tax for the 
continuation of schools after the state 
tax has been exhausted shall be ap- 
plied only to the payment of teachers 
in the proper townships, and shall be 
distributed according to its propor- 
tion of the enumeration of scholars 
in each subdistrict and fraction of 
district, the school board cannot make 
distribution in any other proportion, 
although it has not funds to keep a 
school in each subdistrict for seven 
months without doing so. , Brown Tp. 
Bd. of Education v. Cheney, 5 Oh. St. 
67. (2) A statutory provision au- 
thorizing sums to be drawn from the 
county funds to defray the necessary 
expenses of a school section “in the 
Same proportion as should be drawn 
by other sections or school districts 
for the like purpose,’’ means that the 
directors of one section are not to go 
to “a greater average expense, for 
any given number of children, than 
was paid by the directors of the oth- 
er sections in similar circumstances,” 
and hence the withdrawal of a larger 
sum for the education of children in 
one section than is paid in the other 
sections may be refused. Com. v. 
Public School Controllers, 7 Serg. & 
R. (Pa.) 454, 455. 


[b] Vote of town is inoperative 
where it makes a different disposition 
of school money from that implicitly 
provided in a statute, to the effect 
that a school district in two or more 
-tewns is entitled to its just propor- 
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the absence of constitutional regulation the method 
cf apportioning and distributing a school fund, ae- 
eruing from. taxes or other revenue, rests in the 
wise discretion of the state legislature,**® which meth- 
od, in the absence of abuse of discretion or violation 
of some ecnstitutional provision, cannot be inter- 
If the purpose of public 
welfare is kept in view in making the distribu- 
tion, the fact that the fund is distributed unequally 
among the different districts or political subdivisions 


fered with by the courts.?7 


does not render it invalid.?8 


Necessity of apportionment. Where the taxes or 
revenue received by a county or municipality are 
distinguishable as school moneys, they may be dis- 
tributed to the proper school district depositary, 
without an apportionment being made for that pur- 


tion of the money raised. Swanzay 
School Dist. No. 9 v. Twitchell, 63 N. 
Be es 


36. Sawyer v. Gilmore, 109 Me. 
169, 88, A 678; School Dist. No. 1. v. 
Weber, 75 Mo. 558; Regina Public 
School Dist. No. 4 v. Gratton Separate 
School Dist. No. 13, 50 Can. S. C. 589 
{allowing app 7 Sask. L. 451, 7 West 
Wkly 7]. 


37. Sawyer. v. 
1695.83 A. 673. 


Remedies for wrongful apportion- 
ment or application see infra §§ 892- 
894. 


38. State v. Mathews, 150 Ind. 597, 
50 NE 572; Sawyer v. Gilmore, 109 
Me. 169, 83 A 673. 


{a] Thus distribution of the com- 
mon school fund to a town, one third 
aceording to the number of scholars, 
and two thirds according. to valua- 
tion, instead of all according to the 
number of scholars, does not of itself 
render the act unconstitutional. Saw- 
yer v. Gilmore, 109 Me. 169, 83 A 673. 


Distribution as between different 
school districts in general see infra 
§ 887. 


39. Paducah v. Paducah Bad. of Ed- 
ucation, 146 Ky. 636, 143 SW 1; Port 
Huron Bd. of Education v. Runnels, 
57 Mich. 46, 283 NW 481. 


[a] Application of rule.—Where, 
as required by statute, a levy has 
been made by a city ‘within the de- 
mands and needs of the [school] 
board, the city will not be heard to 
say that any part of the taxes actual- 
ly levied and collected for school pur- 
poses may be withheld from the 
board merely because the city’s gen- 
eral council failed in its duty to ap- 
portion a sum sufficient to meet the 
lawful demands of the _ board.” 
Paducah v. Paducah Bd. of HBduca- 
tion, 146 Ky. 636, 639, 143 SW 1. 


40. Donnelly v. Duras, 11 Nebr. 
283, 9 NW 45. 


41. Somerset Public School Bd. of 
Education y. Colored School Dist. No. 
1, 35 SW 549, 18 KyL 103. 


[a] Railroad tax—A_ statutory 
provision that the railroad tax shall 
be apportioned between the white ana 
colored schools in the same district 
has no application to the tax of any 
other corporation. Somerset Public 
School Bd, of Education v. Colored 
School Dist. No. 1, 35 SW 549, 18 KyL 
103. 

42. Flanders v. Little Rock Grad- 


ed School Bd., 170 Ky. 627, 186 SW 
506; Thomas v. Field, 143 Md, 128, 


Gilmore, 109 Me. 


fapplicable thereto. 


SCHOOLS AND SCHOOL DISTRICTS | 


portionment.*° 


tributed.*° 


122 A 25. 


[a] Ordinance of estimate for an 
“allowance of fund to the board of 
school commissioners, to be used in 
their discretion solely for the purpose 
of equalizing salaries’ of teachers 
leaves to the discretion of the board 
the question whether the fund shall 
be used. Thomas y. Field, 143 Md. 
128, 122,A.25. 


43. Flanders v. Little Rock Grad- 
a School Bd., 170 Ky. 627, 186 SE 


fa] Thus, under a statute giving 
the trustees power to use taxes for 
the maintenance of the school and to 
purchase or repair or erect necessary 
buildings, the court is without power 
to direct what proportion thereof 
shall be used for maintenance and 
what for repairs and construction, 
that being a matter within the discre- 
tion of the trustees. Flanders v. Lit- 
tle Rock Graded School Bd., 170 Ky. 
627, 186 SW 506. 


Remedies for wrongful apportion- 
ment or application see infra §§ 892- 
894. : 


44. Smith v. Robersonville Graded 
School, 141 N. C. 1438, 53 SE 524. 


[a] Thus a_ statutory provision 
that the trustees shall dispose of the 
school fund to be realized under the 
statute as to them may seem just, 
does not confer an arbitrary discre- 
tion, but the same must be used as 
directed and required by the constitu- 
tion and in the light of legal decisions 
Smith v. Rober- 
sonville Graded School, 141 N. C. 1438, 
53 SE 524. 


45. Ga.—Blakely v. Singletary, 138 
Ga. 6382, 75 SE 1054. 


1ll.—Ogle County Dist. No. 5 v. Ogle 
County Dist. No. 1, 36 Ill, 140. 


Ky.—Grant County Bd. of Educa- 
tion v. Chandler, 144 Ky. 348, 1388 .SW 
271. 


Mich.—Moiles v. Watson, 60 Mich. 
415, 27 NW 553. 


N. H.—Walpole School-Dist. No. 1 
vy. Prentiss, 66 N. H. 145, 19 A 1090. 


N. G.—Duplin County Bd. of Edu- 
eation v. State Bd. of Mducation, 114 
NG! 318 LO SHA2 7%. e 


Okl.—Okmulgee County vy. Okmul- 
gee County School Dist. No. 25, 141 
Okl. 65, 283 P 1008; Sapulpa Bd. of 
Education v. Corey, 63 Okl. 178, 163 P 
949, 


fa] Board of education.—A con- 
stitutional provision giving the board 
of education power to make regula- 


By board or officer. 
or disposing of school funds may be left to the dis- 
cretion of the school board or officers,” and in the 
absence of abuse the exercise of such power cannot 
be interfered with by the courts;** but such, discre- 
tion must not be exercised in an arbitrary manner,** 
and the constitutional or statutory provisions must 
be complied with relative to the board or officers by 

whom the funds may or must be apportioned or dis- 


[§ 885 


pose,*® unless the statute expressly requires an ap- 


From particular property. A statute expressly 
providing for the apportionment of taxes from par- 
ticular property, or of particular revenue, has no 
application to other taxes or revenue.*? 


The manner of distributing 


tions as to the public schools and 
state educational funds, subject to 
amendment or repeal by the general 
assembly, does not empower the board 
to apportion money raised by taxation 
in the different counties for school 
purposes, and retained in their sever- 
al treasuries in accordance with an 
act of the general assembly. Duplin 
County Bd. of Education v. State Bd. 
of Education, 114 N. C. 313, 19 SE 277. 


[b] Fiscal court.—Under a statute 
requiring the fiscal court to levy the 
necessary school tax which should be 
collected by the sheriff, and turned 
over to the county superintendent 
who shall act as treasurer of the 
county board of education, which 
board only is authorized to expend the 
money for school purposes according 
as in its judgment the needs of the 
individual schools may demand, the 
fiscal court has no power to limit the 
use of the tax for the support of a 
county high school to the school lo- 
cated at the county seat. Grant Coun- 
ty Bd. of Education yv. Chandler, 144 
Ky. 348, 138 SW 271. 


[ec] Implied power.—Power in a 
school board to select a site and con- 
struct a school building, in the ab- 
sence of anything in the city charter 
to the contrary, carries with it, by 
necessary implication, power to pos- 
sess, control, and expend a fund 
raised by a sale of bonds, for the pur- 
pose of erecting such _ building. 
Blakely v. Singletary, 138 Ga. 68z, “9 
SE 1054. 


{d] Statute held invalid.—A stat- 
ute authorizing the excise board arbi- 
trarily to appropriate school district 
transfer fees violates a constitutional 
provision authorizing taxation by the 
proper county or municipal authori- 
ties. Kay County School Dist. No. 85 
v. Kay County School Dist. No. 71, 
135 Okl. 270, 276 P 186 [foll Canadian 
County v. Geary Bd. of Education, 
135 Okl. 275, 276 P 190]. 


[e] Superintendent of public in- 
struction.— Where the superintendent 
of public instruction, in his appor- 
tionment of a school fund to a town- 
ship containing several organized 
school districts, directs the payment 
of the sum apportioned to one of the 
districts, such direction follows the 
fund into the hands of the township 
treasurer, and no other or further ap- 
portionment is necessary, or can be 
made by the township clerk, although 
in the absence of such direction the 
duty of apportioning to the districts 


would have been on_ such clerk. 
Moiles v. Watson, 60 Mich. 415, 27 
NW 553. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 886] 


[§ 886] (2) As between Different Funds. 
taxes or revenue must be apportioned and distributed 
between the different funds to which they are ap- 
plicable, in the manner and proportions provided for 
or authorized by the constitutional or statutory pro- 
visions relating thereto*® which are valid‘? and in 
force when the distribution is made,*’ including 
those provisions which relate to distribution of the 
amount. derived from the state school fund,t® or 
Under a statute requiring 
the county auditor, in distributing school revenue, to 
ascertain the amount of congressional township 
school revenue and to apportion the other school 
revenue so as to equalize the amount of available 
school revenue according to the enumeration of the 
children, providing that the income from the con- 
gressional township fund belonging to a township 


from liquor licenses.°° 
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School 


shall not be diminished thereby or distributed to 


{f] In Alaska, (1) under Act Cong. 
March 2, 1903 § 4, the duty of appor- 
tioning public funds for the support 
of a town and school district iS upon 
the district court of Alaska, and not 
upon the common council of a town. 
Nome School Dist. v. Nome, 2 Alaska 
351. (2) And even under a prior stat- 
ute (Civ. Code § 203) as amended by 
the Act March 38, 1901 ¢ 859, the com- 
mon council of a town has no control 
for municipal purposes over the 
school fund, or any portion thereof, 
until such portion is segregated and 
set apart for municipal use by an or- 
der of the district court (Brace v. 
Solner, 1 Alaska 361; Chambers v. 
Solner, 1 Alaska 271); (3) and such 
common council has no other direc- 
tion over the school fund paid into 
the school treasury by the clerk of 
the district court from licenses than 
to consider the amounts in determin- 
ing the budget to be raised by taxa- 
tion, or otherwise, under their duty 
to provide for the maintenance of the 
public schools (Chambers v. Solner, 
supra); (4) and under section 202 a 
school board has exclusive power as 
to the duty of expending the fund 
paid in by the clerk of.the district 
court (Brace v. Solner, supra; Cham- 
bers v. Solner, supra). 


46. Cal.—Brown v. 
Cal. 372, 74-P 1042. 


Miss.—Jackson v. Hinds County, 
104 Miss. 199, 61 S 175. 


Mo.—-State v. Bowman, (A.) 294 SW 
107. 


N. H.—Walpole School Dist. No. 1 
yv. Prentiss, 66 N. H. 145, 19 A 1090. 


N. Y.—Brooklyn School Bd. v. New 
York Bd. of Education, 157 N. Y. 566, 
52 NE 583. 


N. C.—Charlotte. v. Mecklenburg 
County Bd. of Education, 169 N. C. 
196, 85 SE 138. 


Oh.—State v. Jackson Tp. Rural 
School Dist. Bd. of Education, 113 Oh. 
St. 702, 150 NE 920; Brown Tp. Bd. 
of Education v. Cheney, 5 Oh. St. 67. 


Ont.—In re Storms, 39 U. C. Q. B. 
353. 


[a] High school fund.—Where the 
common schools and high school of a 
city are conducted separately, and the 
board of education of the city, in con- 
trolling the high school, acts not asa 
board of education but as a high 
school board, special taxes raised up- 
on its estimate as a high school 
board should be credited to the high 
school fund. Brown vy. Visalia, 141 
Cal. 372, 74 P 1042. 


Visalia, . 141 


[b] Teachers’ fund.—Money  re- 
ceived by school district from rail- 
road taxes and money remaining in 
treasury from previous year go only 
to teachers’ fund under Rev. St. 
(1919) § 11223. State v. Bowman, 
(Mo. A.) 294 SW 107. 


47. Charlotte School Bd. v. Meck- 
lenburg County Bd. of Education, 169 
N. C. 196, 85 SE 138; Edwards: v. Da- 
vis, 146 Tenn. 615, 244 SW 359. 


[a] Constitutionality.—A provi- 
sion of the general school law that 
the chapter shall not apply to any 
city levying a special tax for schools 
and operating under a special charter, 
and a provision of a city charter that 
the county board of education shall 
apportion the school fund of the 
county ‘payable each year for the pub- 
lic graded schools of the city on a per 
capita basis in the proportion of the 
number of school children in the city 
to that in the county does not violate 
a constitutional provision for a gen- 
eral, uniform system of public 
schools. Charlotte School Bd. v. 
Mecklenburg County Bd. of Educa- 
tion, 169 N. C. 196, 85 SE 138. 


{[b] Statute held invalid.—A stat- 
utory provision that a specified per 
cent of taxes levied in a school dis- 
trict for school purposes shall be 
paid to a town as a sinking fund for 
school bonds, is unconstitutional as 
making property owners outside the 
corporate limits contribute to the 
town’s indebtedness and to deprive 
them of property without due process 
of law.. Edwards v. Davis, 146 Tenn. 
615, 244 SW 359. 


48. Taggart v. State, 142 Ind. 668, 
40 NE 260, 42 NE 352; School Dist. 
No. 1 v. Weber, 75 Mo. 558; Walpole 
School Dist. No. 1 v. Prentiss, 66 N. 
H. 145, 19 A 1090; Charlotte School 
Bd. v. Mecklenburg County Bd. of 
Education, 169 N. C. 196, 85 SE 188. 


[a] Repeal of statutes.—(1) A 
statute which authorizes a town, at 
its annual meeting, to direct the man- 
ner in which the school money shall 
be assigned, is not repealed by a later 
statute which establishes a town sys- 
tem of schools, but makes no provi- 
sion for the assignment of the school 
money. Walpole School Dist. No. 1 v. 
Prentiss, 66 N. H. 145,19 A 1090. (2) 
A statute providing for a per capita 
apportionment of county school funds 
is not repealed by a later statute 
which is on its face amendatory and 
requires the apportionment “so as to 
give to each school in the county for 
each race the same length of school 
term, as nearly as may be, each year.” 
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another,°!? a township is not entitled to any of the 
school fund collected from a tax assessed under the 
general law so'long as the interest on the congres- 
sional fund of such township alone amounts to more 
per capita than is left in the hands of the auditor to 
be apportioned to other townships,°* and the com- 
mon school fund derived from sources other than 
interest on the congressional township fund may be 
unequally distributed so as to make the whole, in- 
cluding the congressional fund, as nearly equal as 
possible to each school corporation.** 


Transfer from one fund to another. 
lected by taxation for school purposes cannot be 
diverted from one fund to another®* except accord- 
ing to law and by proper authority,°® and accord- 
ingly, unless so authorized, money in a teacher’s fund 
cannot be transferred to ‘and used in an incidental 


Money col- 


Charlotte School Bd. v. Mecklenburg 
County Bd. of Education, 169 N. C. 
196, 85 SE 138. 


49. Newport Bd. of Education v. 
Nelson, 109 Ky. 203, 58 SW 700, 59 
SW 505, 22 KyL 680, 1377; Alamance 
County Bd. of Education v. Alamance 
County, 178 N. C. 305, 100 SE 698; 
Wagoner County v. Wagoner County 
School Dist. No. 1, 137 Ok]. 193, 279 P 
326; Sapulpa Bd. of Education v. Cor- 
ey, 63 Okl. 178, 163 P 949. a 


[a] Between fiscal years.—Where 
provision for a tax for schools of 
certain cities during the current year 
refers to the fiscal year of the city 
beginning January 1st, although the 
amount derived from the state school 
fund for the benefit of the city schools 
is to be devoted to the maintenance 
of schools during the state fiscal year 
beginning July 1st, such amount 
should be apportioned between the 
city fiscal years. Newport Bd. of Ed- 
ucation v. Nelson, 109 Ky. 203, 58 SW 
700, 59 SW 505, 22 KyL 680, 1377. 


[b] Additional fund.—Where a 
board of education of an independent 
school district prepared a budget, pur- 
suant to statute of the amount re- 
quired to be raised by taxation, and 
thereafter duly submits an excess 
levy which is carried, and thereafter 
sets aside an additional fund from 
the state, on account of the gross pro- 
duction tax on oil and gas, as a build- 
ing fund, the excise board cannot an- 
nul or vacate its proceedings. Sapul- 
pa Bd. of Education v. Corey, 63 Okl. 
178, 163 P 949. A 


Apportionment and disposition of 
rhe et ane funds generally see supra 
§ —43, 


50. Herman v. Crete, 9 Nebr. 350. 
2 NW 722. 


Disposition of money collected for 
liquor licenses generally see Intoxi- 
cating Liquors § 177. 

Liquor licenses as source of school 
fund in general see supra § 33. 


51. See statutory provisions. 


52. State v. Mathews, 150 Ind. 597, 
50 NE 572. 


53. State v. Mathews, supra. 
54 State v. Mathews, supra; 


Cleveland Village School Dist. No. 118 
v. Zion, 195 Mo. A. 299, 190 SW 955. 


Application to different purposes 
see infra §§ 890, 891. 


55. Cleveland Village School Dist. 
No. 118 v, Zion, 195 Mo. A, 299, 190 
SW 955. 
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fund.°® But where authorized by statute the tem- 
porary transfer of school moneys from one fund to 
another®’ or from one district to another?’ or from 
a special school fund in which the money is not need- 
ed to the general school fund,®® does not constitute 
a diversion of such moneys from the purposes for 
which they were provided. A general statutory pro- 
vision that all school moneys of a city shall be ered- 
ited to the school board and be disbursed only on its 
orders supersedes a charter provision of such city 
directing such moneys to be paid to the general fund 
for the reduction of taxation, and therefore such a 
city is not entitled to have surplus school moneys 
carried over into the general fund.®° 


Effect of reduction of budget. A statutory provi- 

. slon giving the county school board power to estimate 
the amount needed for school purposes, and all pow- 
ers and duties with respect to public schools, em- 
powers such board to determine what funds shall be 
primarily affeeted by the county commissioner’s re- 
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[§§ 886-887 


duction of the school budget.** 


[§ 887] (3) Between Schools or School Dis- 
tricts°2—(a) In General. In the absence of a con- 
stitutional or statutory provision to the contrary, 
taxes or revenue received by county or municipal au- 
thorities for one school or school district cannot law- 
fully be apportioned and used for the support and 
maintenance of another school or school district,®* 
but the school moneys so received must be appor- 
tioned or distributed to the schools or school] districts 
for which they have been raiséd,°* or, in case of a 
general school fund, to which they have been appor- 
tioned,®® each school or school district being entitled 
to its just proportion of the school money,°® although 
no school is kept therein,®* and no school district 
having any preferential right over any other dis- 
trict.’ These rules apply to school funds accruing 
from dog taxes,°® liquor licenses,‘® or railroad tax- 
es.“1 The state legislature, however, under a con- 
stitutional provision requiring it to make such pro- 


56. Cleveland Village School Dist. 
No, 118 v.. Zion, supra. 


57. Fawcett v. Ball, 80 Cal. A. 131, 
251: P 679. 

58. Fawcett v. Ball, supra. 

59. Stinson v. Thorson, 34 N. D. 


372, 158 NW 351. 


[a] Constitutionality—A  consti- 
tutional provision that a tax shall be 
applied only to the object for which 
it was levied is not violated by a 
transfer of surplus money from a 
teachers’ fund to the general fund of 
the school district. Stinson v. Thor- 
son, 34 N. D. 372, 158 NW 351. 


60. Peo. v. Finegan, 187 App. Div. 
736, 176 NYS 12 [aff sub nom. Hylan 
v. Finegan, 105 Misc. 685, 174 NYS 
45, and rev on other grounds 227 N. 
¥. 219, 125 NE‘ 97]. 


61. Wilkinson vy. Johnston County 
Bd. of Education, 199 N. C. 669, 155 
SE 562. 


Power and duty to levy after cer- 
tificate or estimate furnished see su- 
pra § 750. 


62. Between white and colored 
foe or school districts see infra 
§ 888. ; 


Effect of change of boundaries or 
bok ode of new district see supra §§ 
862, 


63. Pace v. County Bd. of Educa- 
tion, 150 Ga. 777, 105 SE 366; Fisher 
v. Beck, 99 Kan, 180, 160 P 1012; 
Center Tp. Rural School Dist. Bd. of 
Education v. Williams County Bd. of 
Education, 26 OhNPNS 33; Creek 
County School Dist. vy. Creek County, 
135 OK 1) 275 BP 292 [folk Carter 
County v. Carter County School Dist. 
Nowo0, dsp Oki 249. 2755P 303: Car- 
ter County v. Carter County School 
Dist. No. 34, 1385 Okl. 249, 275 P 303; 
Carter County v. Carter County 
School Dist. No. 36, 185 Okl. 249, 275 
P 303; Carter County vy. Carter Coun- 
ty School Dist. No. 71, 135 Okl. 248, 
275 PB 302). 


{a] A fund raised by local taxa- 
tion in one county, school district, 
etc., cannot be lawfully applied to the 
establishment and maintenance of 
public schools in another county or 
district. Pace v. County Bd. of Ed- 
ucation, 150 Ga. 777, 105 SE 366. 


{b] Rural high school district 
which is created as a distinct entity, 
and not in a class. with ordinary 
school districts, is not entitled to 


share’ in the fund raised by taxation 
for general high schools. Fisher v. 
Beck, 99 Kan. 180, 160 P 1012. 


64 Honey Creek Dist. Tp. v. 
Floete, 59 Iowa 109, 12 NW 809; Hin- 
'ton v. Winn Parish School Bd., 155 


La. 666, 99 S 5238; .Walpole School 
Dist. No. 1 v. Prentiss, 66 N. H’ 145, 
19 A 1090; Muskogee Bd. of Educa- 
tion v. Muskogee County, 140 Okl. 
229, 282 P 670. 


[a] Territory in other township. 
—Where one of the subdistricts of a 
district township embraces territory 
in another township and county, and 
school taxes are levied upon such ter- 
ritory and: paid into the treasury of 
the county in which it lay, and the 
treasurer of such county also holds 
certain money apportioned to such 
territory out of the temporary school 
fund of the county, the money thus in 
the hands of the treasurer belongs to 
the district township to which the 
territory is attached and for the sup- 
port of whose school the taxes are 
levied and paid. Honey Creek Dist. 
Tp. v. Floete, 59 Iowa 109, 12 NW 
809. 


[b] Special taxes voted by school 
district constitute a fund which is 
dedicated by law exclusively to the 
use of that particular district, and 
form no part of the general or cur- 
rent school fund, and the only au- 


‘thority that a school board may exer- 


cise over it is to levy and pay it, when 
collected, to the district voting the 
tax. Hinton v. Winn Parish School 


. Bd., 155 La. 666, 99 S 523. 


65. Wagoner County v. Wagoner 
County School Dist. No. 1, 137 Okl. 
193,279 P. 326. 


[a] County treasurer holds state- 
aid fund apportioned to minority 
school for benefit of such school. 
Wagoner County v. Wagoner County 
eenre Dist. No. 1, 187 Okl. 193, 279 


66. Clark v. Cline, 123 Ga. 856, 51 
SE 617; Maloy v. Madget, 47 Ind, 241; 
Sarpy County School Dist. No. 1 y. 
McCormick, 4 Nebr. (Unoff.) 242, 93 
NW 956; Swanzey School Dist. No. 
9 v. Twitchell, 63 N. H. 11; School 
Distiiv. -Morrilly SOPN wee 867s) Dane 
ville School Dist. No. 1 v. Sanborn, 
25-N.. H.. 34. 


67. School Dist. v. Morrill, 59 N. 
lly BOA 
68. Fawcett v. Ball, 80 Cal. A. 131, 


251 P 679. ’ 


[a] Application of rule.—A teach- 
er seeking to enforce a claim against 
a school district which has no money 
cannot require the county treasurer 
to transfer money to such district 
funds for the payment of her claim, 
in the absence of a showing of the 
amount of demands on other districts 
or the estimated amount of school 
money which will accrue, as no dis- 
trict has a preferential right over any 
other district. Fawcett v. Ball, 80 
Cal. A.'131, 251 P 69. 


69. See cases infra this note, 


[a] Tllustrations.—(1) Under a 
statute providing that the surplus of 
a dog tax fund shall be expended ‘for 
the use of the school revenue of the 
township,” such surplus should be 
distributed among the school corpora- 
tions in the township in proportion to 
the school population of each corpo- 
ration, at the time when such surplus 
should be distributed. Taggart v. 
State, 142 Ind. 668, 40 NE 260, 42 NE 
352 [overr South Bend School City v. 
Jaquith, 90 Ind. 493]. (2) Under a 
provision requiring such surplus to 
“be expended in the payment of tui- 
tion within said township as other 
funds received for that purpose,” it 
must be apportioned among. the 
schools of the township and with oth- 
er funds for tuition, and it cannot be 
used for the support of a _ single 
school of the township in advance of 
the general appropriation for tuition 
for the year. Maloy v. Madget, 47 
Ind. 241. 


Dog taxes as source of school fund 
in general see supra § 33. 


70. State v. White, 29 Nebr. 288, 
45 NW 681. j 


[a] Where portions of several 
school districts are within municipal- 
ity the moneys received by the mu- 
nicipal authorities for liquor licenses 
should be equally divided between 
such districts. State v. White, 29 
Nebr. 288, 45 NW.631; State v. Brod- 
boll, 28 Nebr. 254, 44 NW 186. 


Disposition of money collected for 
liquor licenses generally see Intoxi- 
eating Liquors § 177. 


Liquor licenses as source of school 
fund in general see supra § 33. 


71. See cases infra this note. 


[a] Im Missouri (1) under L. 
(1875) § 1, and L. (1877) § 1, railroad 
taxes go exclusively to the school dis- 
tricts only when their townships 
have made valid subscriptions to the 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 887] 


visions by taxation or otherwise as will secure a 
thorough and efficient system of common schools 
throughout the state, may appropriate funds raised 
in one school district to the needs of other school 
districts as being made in pursuance of a legitimate 
state and publie purpose, and not in pursuance of 
a local or private purpose.‘” 


On transfer of pupil. Where, by statute, a resi- 
dent of one school district has a right to have his 
children transferred to another district’® and to 
have his taxes paid to the latter district’* or to have 
the tuition of such pupils paid out of the local school 
fund’® the right to have his taxes so transferred may 
be denied where by reason of peculiar circumstances 
such transfer will create an additional burden on 
the remaining property owners of his district;*°® 
but it cannot be denied on the ground that the first 
district is indebted, on the theory that a greater bur- 
den will be thrown on those remaining within the 
district.‘* In the absence, however, of a statutory 
provision authorizing such transfer of taxes, no part 
of the school revenue of the district from which 
such children are transferred can be appropriated 
for payment of their tuition in the other district in 
which they attend school.’ 


Abolished district. Under a statute abolishing 
school districts in all towns, except such districts 
as have been organized with special powers by the 
legislature, a school district organized by a town 
and not by special act is not within such exception, 


railroads; otherwise the taxes are|WNo. 1, supra. 


SCHOOLS AND SCHOOL DISTRICTS 


' 


[56 'C.J.] 749 


and hence is not entitled to receive any part of the 
town’s money raised for the support of schools.‘? 
A balance of a fund of an abolished school district 
remaining after assessment and remission of an 
equalizing tax, authorized by statute, should be ap- 
plied as nearly as may be to the use of those who 
would have been entitled to the benefit of it if the 
district had not been abolished.*° 


Separate or minority and majority schools. Un- 
der a statute providing for a separate school in each 
district, as being the school of the race, white or 
colored, having the fewest number of children in the 
district, and requiring a separate budget and tax- 
ation for such a school,®? if school district funds 
are based on a separate or minority scholastic enu- 
meration within the district; they must be used ex- 
clusively for the benefit of a separate or minority 
school therein and cannot be used for a majority 
school.§* Under a statute providing for separate _ 
schools in the sense of sectarian schools** and upon 
notice being given by an incorporated company or 
separate school board, requiring a portion of the 
school taxes payable by such company. to be apphed 
to the purposes of separate schools,*# taxes paid by 
such companies should be apportioned between pub- 
lic and separate schools in proportions correspond- 
ing to the total assessed value of property assessed 
to persons other than incorporated companies for 
public schools and the total assessed value of such 
property for separate schools.8° The schools of 
orphan asylums may, when permitted by statute, 


meration must be used in the same 


distributed ratably among all the dis- 
tricts of the county, except that those 
coming from land and buildings be- 
longing to the railroads go to the dis- 
tricts where such property is situated. 
School Dist. No. 1 v. Rhoads, 81 Mo. 
473. (2) Section 8 of such statute al- 
lowing school taxes on a railroad bed 
apportioned to a county to be distrib- 
uted to the school districts therein 
in the proportion that the number of 
school children in each district bears 
to the whole number in the county is 
not unconstitutional as giving a por- 
tion of the taxes levied on property 
in one district to another. In re Rail- 
road School Tax, 78 Mo. 596. 


As between white and 
schools see infra § 888. 


Railroad property as subject of: 
School taxes see supra § 788. 
Taxation in general see Taxation [37 

Cyc 841 et seq]. 


72. Miller v. Korns, 
287, 140 NE 773. 


colored 


107 Oh. St. 


73. See infra §§ 993-998. 
74. See case infra this note. 
[a] Statutory provision for trans- 


fer of children or wards of any per- 
son from one district to an adjoining 
district, and for the transfer of the 
district school tax of such person to 
the school revenues of the district 
to which the transfer is made, applies 
to the transfer of children for edu- 
eational purposes to or from a single 
district. Ancient Order of United 
Workmen y. Paragould Special School 
Dist. -No. 1, 143 Ark. 493, 222 SW 368. 


75. See infra §§ 1011-1013. 


76. Ancient Order of United Work- 
men y, Paragould Special School Dist. 
No. 1, supra. 

77. Ancient Order of United Work- 
men vy. Paragould Special School Dist. 


78. Pace v. County Bd. of Educa- 
tion, 150 Ga. 777, 105 SE 366 [dist 
Meadows v. Paulding County Bd. of 
Education, 136 Ga. 153, 71 SE 146 
(in which neither district had adopted 
the school law as to local taxation 
and the county school board appropri- 
ated the proportionate share of the 
school fund to which such children 
were entitled to the support of the 
school which they actually attend- 
ed) ]. 


{a] Where county contains two 
separate school districts, one embrac- 
ing a city and the other the rest of 
the county, the county board of edu- 
eation cannot lawfully appropriate 
any part of the fund raised by taxa- 
tion in the county district in payment 
to the city district for the tuition ‘of 
pupils attending the schools of that 
district from the county. district. 
Pace v. County Board of Education, 
150 Ga. 777, 105 SE 366. 


Tuition of nonresident pupils in 
general see infra § 1009. 


79. Gorham School Dist. No. 1 v. 
Deering, 91 Me. 516, 40 A 541. 


80. School-Dist. No. 16 v. Concord, 
64 N. H. 235, 9 A 630. 


{a] Trustees.—The school board 
of the town-district may be appoint- 
ed trustees for the disposition of the 
money. School-Dist. No. 16 v. Con- 
cord, 64 N. H. 235, 9 A 630. 


81. See statutory provisions. 

Apportionment between white and 
colored schools in general see infra 
§ 888. 

82. 
Muskogee County, 
PH6 70% 

[a] State aid funds apportioned to 


a common school district based on the 
separate or minority scholastic enu- 


Muskogee Bd. of Education v. 
140 Okl. 229, 282 


way. Okmulgee County v. Okmulgee 
County School Dist. No. 25, 141 Okl. 
65, 283 P 1008; Wagoner County v. 
Wagoner County School Dist. No. 1, 
137 Okl. 193, 279 P 326. 


83. See statutory provisions. 
84. See cases infra this note. 


[a] Validity of statute.—Saskatch- 
ewan “School Assessment Act” (1912— 
1913) §§ 93, 93a, authorizing an incor- 
porated company to give notice re- 
quiring a portion of the school taxes 
payable by it to be applied to the pur- 
poses of separate schools, and author- 
izing separate school boards to give 
notice to a company which has failed 
to give such notice, and requiring that 
its taxes shall be apportioned be- 
tween the boards according to the 
assessments of public and separate 
school supporters in the district, is 
within the power of the legislature to 
enact. Regina Public School Dist. No. 
4 v. Gratton Separate School Dist. No. 
13, 50 Can. S. C. 589 [allowing app 7 
Sask. L. 451, 7 WestWkly 7]; Grat- 
ton Separate School v. Regina Public 
School, 12 Sask. L. 604. | 


[b] If notice given by separate 
school board under such statute is 
given after the completion of the as- 
sessment roll, it cannot affect the dis- 
tribution of taxes by.the company 
notified for the year for which the 
roll was made. Gratton Separate 
School Dist. No. 13 v. Regina Public 
School Dist. No. 4,10 Sask: 'L. 455, 


[ec] Continuance of notice.—Such 
notice when given by ‘a’ separate 
school board is a continuing one, and 
although given in one year is effective 
as to taxes for the succeeding year. 
Gratton Separate School v. Regina 
Publie School, 12 Sask. L. 504, 


85. Regina Public School Dist. No. 
4 v. Gratton Separate School Dist. No. 
13, 50° Can. S.C. 589° [allowing app 


750 [56 C.J.] 
share in the distribution of school moneys.*® A stat- 
ute which permits a pupil in a private school to at- 
tend a manual training school established and main- 
tained as an additional school or department to the 
public school system, does not violate a constitu- 
tional provision which prohibits private and sectari- 
an schools to use moneys raised for public schools.** 


[§ 888] (b) Between White and Colored Schools 
or School Districts.*8 White and colored pupils 
must be treated the same in the expenditure of pub- 
lie funds,’® and, in accordance with the principle 
that any system of taxation for school purposes 
which discriminates with respect to race or color as 
to the application of the fund thereby raised is un- 
constitutional and void,?® where separate schools are 
provided for white and colored pupils®? the appor- 
tionment and distribution of school taxes or revenue 
for the separate support and maintenance of such 

schools should be made without discrimination or 
prejudice to either race,°* and funds created and 
set apart for the support and maintenance of schools 
of one race cannot be used for schools of the other 
race, after funds set apart for the latter have been 
exhausted.®* A statute which attempts to evade 
such apportionment and to appropriate all taxes 
from corporations to the use and benefit of white 
graded schools in cities of a certain class violates 
both the equal protection clause of the constitution®* 
and a provision that the legislature shall provide an 
efficient system of common schools.°® It has been 
held that school funds cannot be apportioned be- 
tween white and colored schools on the basis of 
scholastic population.°* Under some statutes, how- 
ever, such as in Kentucky,°* which provide for the 
taxation of the property of white persons for white 
schools and of the property of colored persons for 
colored schools, and of the property of corporations 
in proportionate amounts for both white and colored 
schools, taxes levied and collected from corporate 
property within a school district must be apportioned 
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between the white and colored schools within the 
same territory in such proportion as the number of 
school children of each race bears to the whole num- 
ber of school children therein,®* and such apportion- 
ment must be made regardless of whether the stock 
of the corporation is owned entirely by one race or 
by the other,®® and even though the tax is collected 
upon an assessment made by the officers of the white 
district. Under these provisions corporate prop- 
erty in all territory covered by two such districts is 
both white and colored in proportion that the num- 
ber of ‘white or colored children of school age bears 
to the whole number of such children, and is tax- 
able proportionately,? and taxes for white schools 
cannot lawfully be levied upon the portion of ¢or- 
porate property that is taxable for the colored dis- 
trict alone,* and the school of one race is not entitled 
to any portion of the tax collected for the school of 
the other race. But it has been held that although 
a tax is levied and collected for the white school up- 
on that portion of corporate property which is sub- 
ject to taxation only for the colored district, the 
trustees of the colored district are not entitled to 
recover the taxes thus collected illegally, unless for 
the same year a tax for a similar purpose has been 
levied in the colored district.» Under some statutes 
separate provision is made with regard to taxation 
of railroad property to the effect that the proceeds 
of a railroad tax shall be apportioned and distributed 
between the white and colored school districts with- 
in the same boundaries, in the same ratio that the 
whole number of white children of pupil age and the 
whole number of colored children of pupil age bear 
to the whole number of white and colored children 
of such age in the district,® and when a tax is levied 
and collected under such statute by the officers of a 
white school or school district it must be apportioned 
between the white and colored schools oceupying the 
same territory in proportion to the number of white 
and colored school children in the district,’ and the 
part to which a colored school is entitled shouldbe 


7 Sask. L. 451, 7 WestWkly 7]; Grat- 
ton Separate School Dist. No. 13 v. 
Regina Public School Dist. No. 4, 10 
Sask. L. 455. 


86. See cases infra this note. 


[a] In New York, under acts of 
1848 and 1850, the schools of incor- 
porated orphan asylum societies other 
than those in New York city were en- 
titled to a proportionate distribution 
of moneys raised in cities and school 
districts for school purposes, but not 
moneys devoted by the state consti- 
tution for the. support of common 
schools. Peo. v. Brooklyn Bd. of Ed- 
ucation, 13 Barb. 400; St. Patrick’s 
Orphan Asylum v. Rochester Bd, of 
Education, 34 HowPr 227. 


87. Com. v. Altoona School Dist., 
241 Pa. 224, 88 A 481. 

88. Necessity of uniformity of 
taxation for school purposes see Civil 
Rights § 12. 

g9. Fall v. Read, 194 Ky. 135, 238 
Sw 177. 

90. See Civil Rights § 12. 

91. See supra § 29; Civil Rights § 
ita 

92. Maddox v. Neal, 45 Ark. 121, 
55 AmR 540; Lowery v. Kernersville 
Bd. of Graded School, 140 N. C. 338, 52 
SE 267. 


93. Jones v. Muskogee Bd. of Edu- 
cation, 90 Okl. 238, 217 P 400. 


94 Mayfield Graded Free Colored 
Common Schools v. Mayfield Graded 
Free White Common Schools, 180 Ky. 
574, 203 SW 520 [reh den 181 Ky. 303, 
204 SW 86]. 


95. Mayfield Graded Free Colored 
Common Schools vy. Mayfield Graded 
Free White Common Schools, supra. 


96. Maddox v. Neal, 45 Ark. 121, 
55 AmR 540. 


97. St. §§ 3588a, 4101, 4464—-4500a. 


[a] Superseding statute.—Ky. St. 
§§ 4099-4101, reénacted in 1906, relat- 
ing to the apportionment of school 
taxes between white and colored pu- 
pils supersedes so much of section 
8588a, enacted in 1904, as is inconsist- 
ent therewith. Thornton v. White, 
162 Ky. 796, 173 SW 167. 


98. Louisville, etc., R. Co. v. Pow- 
ell, 218 Ky. 563, 281 SW 532; Com. 
v. Sebree Deposit Bank, 202 Ky. 589, 
260 SW 388; W. J. Duncan Coal Co. 
v. Greenville White Graded Common 
Schools, 202 Ky. 534, 260 SW 341; 
Clay Graded Common School Dist. v. 
Webster County Bd. of Education, 197 
Ky. 488, 247 SW 365; Mueller v. Phil- 
lips, 186 Ky. 657, 217 SW 1010. 


99. Mayfield Graded Free Colored 


Common Schools v. Mayfield Graded 
Be lee Ronee Schools, 180 Ky. 
ree V [reh den 181 Ky. 
204° SW 86]. yee 


1. Mayfield Graded Free Colored 
Common Schools v. Mayfield Graded 
Free White Common Schools, supra. 


2. Louisville, ete., R. Co. v. Pow- 
ell, 213 Ky. 568, 281 SW 532;-Com. v. 
Sebree Deposit Bank, 202 Ky. 589, 260 
SW 388; W. J.’ Duncan Coal Go.’ vy. 
Greenville White Graded Common 
Schools, 202 Ky. 584, 260 SW 841. 


Property ‘subject to school taxes in 
general see supra § 787, 


3. Mueller v. Phillips, 186 Ky. 657, | 
217 SW 1010. ‘i “A 


4 Clay Graded Common School 
Dist. Bd. v. Webster County Bd. of 
Education, 197 Ky. 488, 247 SW 365. 


5. Clay Graded Common _ School 
Dist. Bd. v. Webster County Bad. of 
Education, supra; Mueller vy. Phillips, 
186 Ky. 657, 217 SW°1010. 


6 Ky. St. § 4101. 


7. Hopkins County Bd. of Educa- 
tion v, Earlington Graded School Bd., 
171 Ky. 125, 188 SW 306; Pembroke 
Graded School Bd. v. West, 163 Ky. 
568, 174 SW 10; Thornton y. White, 
162 Ky. 796,173 SW 167; Com. v. Fer- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


< 
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paid to the officer or board entitled to receive it.® 
An agreement between the officers of white and col- 
ored schools respectively for an apportionment of 
the taxes in any other manner than that required by 


the school law is a nullity.® 


[§ 889] d. Application to Payment of Debts and 
_ Expenses!°—(1) In General. 
enue raised and apportioned for school purposes. in 
accordance with the above rules‘! are regarded as 
held in trust!? and must be applied to the purposes 
for which they were raised;* and constitutional. or 
statutory provisions safeguarding their expenditures 
and prescribing the particular debts, expenses, or 
purposes for which they may be used must be strict- 
ly followed and enforced,1* and where such purposes 


guson, (Ky.) 128 SW 95; Elizabeth- 
town Dist. Public Schools v. Morris, 
71 SW 654, 24 KyL 1420; Hickman 
College v. Colored Common School 
Dist. A, 111 Ky. 944, 65 SW 20, 23 
KyL 1271: . 


[a] White school districts have 
exclusive right to tax a railroad com- 
pany for school purposes, but that 
when this right is exercised by a 
white district, there must be a pro 
rata distribution of the tax with the 
colored district. Harrodsburg Educa- 
tional Dist. No. 28 v. Colored School 
Dist. No. 1, 105 Ky. 675, 49 SW 538, 
20 KyL 1487. 


[b] Colored graded school is enti- 
tled to its pro rata of school taxes 
collected from a railroad company. 
Pembroke Graded School Bd. v. West, 
163 Ky. 568, 174 SW 10. 


{c] That no tax is levied on prop- 
erty of colored people within the dis- 
trict is immaterial to the right of a 
colored school district to its propor- 
tion of the railroad tax. Blizabeth- 
town Dist. Public Schools v. Morris, 
71 SW 654, 24 KyL 1420. 


{d] Operation of particular stat- 
ute.—St. § 4426a, which provides that 
any graded common school district, 
and school districts operated within 
municipal districts established and 
incorporated under special charter, 
and supplementing the state school 
fund by a local tax of not less than 
twenty cents on each one hundred 
dollars of assessed valuation of prop- 
erty, shall retain their present bound- 
aries, and be exempt from the provi- 
sions of the act, which shall not ap- 
ply to any graded school district cre- 
ated by special act, and having a 
school fund other than that provided 
by general law, is inoperative where 
a graded school exists, and where a 
city of the fifth class embraces a 
graded common school for white per- 
sons, and the same territory is occu- 
pied by a colored common school dis- 
trict, such colored school district is 
not within section 4426a, and is en- 
titled to a ratable proportion of a rail- 
road tax assessed for school purposes, 
as authorized by section 4101. Com. 
vy. Ferguson, (Ky.) 128 SW _ 95; 
Prowse v. Christian County Bd. of 
Education, 134 Ky. 365, 120 SW 307. 


8. See case infra this note. 


[a] In Kentucky under act (1908) 
now Ky. St. § 4426a, a county super- 
intendent, receiving the amount of 
railroad tax levied for white school 
district, should pay the part to which 
a colored common school is entitled 
to the county board of education, and 
not to persons assuming to act as 
trustees of such colored school. Hop- 
kins County Bd. of Education v. Earl- 
ington Graded School Bd., 171 Ky. 
125, 188 SW 306, 


Taxes and other rev- 
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are limited by the state constitution a statutory 
provision which attempts to make any other use of 
such funds is invalid.+® 
provisions pointing out the particular purposes to 


In the absence, however, of 


which the funds shall be applied, the application of 


9. Somerset Public School Bd. of 
Education vy. Colored School Dist. No. 
1, 35 SW 549, 18 KyL 108. 


10. Cross references: 

Particular taxes and revenue see in- 
fra §§ 890, 891. 

Payment of indebtedness in general 
see supra § 668. 

Power of disbursing officer in general 
see Supra § 659. 


Purpose and grounds of school taxes 
generally see supra § 779. 


11. See supra §§ 885-888. 


12. McKinnon vy. State, 70 Fla. 561, 
70 S 557, LRA1916D 90; Pennock v. 
State, 61 Fla. 383, 54 S 1004; Dodge 
County Bd. of Education v. Dykes, 
171 Ga. 317, 155 SE 489; Taylor v. 
Matthews, 10 Ga. A. 852, 75 SE 166. 


13. Peo. v. Chicago, etc., R. Co., 300 
Ill. 258, 183 NE 339; Horsefall v. Sa- 
lem School Dist., 143 Mo. A. 541, 128 
SW 33. : 


[a] Bonded indebtedness for edu- 
cational purposes must be paid out of 
a tax levied for such purposes. Peo. 
v. Louisville, etce., R. Co., 300 Ill. 312, 
133 NE 340; Peo. v. Chicago, etc., R. 
Co., 300 Ill. 258, 133 NE 339. 


14. Fla.—Pennock v. State, 61 Fla. 
383, 54 S 1004. 


Ind.—Pfau v. State, 
47 NE 927. 


Minn.—Putnam v. St. Paul, 75 Minn. 
514, 78 NW 90. 


Miss.—Parker v. State, 10 S 571. 


Mont.—State v. Dickerman, 16 
Mont. 278, 40 P 698. 


[a] Thus a constitutional provi- 
sion. that county school funds and 
the school subdistrict taxes shall be 
used exclusively for the maintenance 
and support of public free schools 
must be strictly enforced. McKinnon 
v. State, 70 Fla. 561, 70 S 557, LRA 
1916D 90. 


{[b] Appropriation for teachers’ 
salaries is for the entire teaching 
force, and not for a part. Putnam v. 
St. Paul, 75 Minn. 514, 78 NW 90. 


15. .Crosby’ v.. Lyon, 37 Cal. 242; 
State v. Dickerman, 16 Mont. 278, 40 


148 Ind. 539, 


P 698; Nether Providence School 
Dist. v. Montgomery, 38 Pa, Super. 
483. 


[a] Statute held invalid.—Where 
the legislature raises a fund, by taxa- 
tion or otherwise, for the support of 
common schools, any ceontemporane- 
ous or subsequent legislation which 
has for its object the diversion of 
such fund to any other purpose vio- 
lates a constitutional provision that 
the fund so raised “shall be inviola- 
bly appropriated to the support of 
common schools.” Crosby v. Lyon, 
37 Cal. 242. 


the school funds to any item or purpose within the 
provisions of the constitution or statute is within 
the discretion of the school board or officer having 
charge of the disbursement of its funds.t® 
ample, taxes or revenue raised for the general sup- 
port and maintenance of public schools may be used 
for any general school purpose,'* or for any purpose 
which is necessary to the proper maintenance of 
the schools;1* but cannot be applied to the payment 
of claims for other expenses against the school dis- 


For ex- 


{[b] Statutes held not invalid.—(1) 
A statute empowering the school dis- 
tricts to exercise the power of a board 
of health is not unconstitutional on 
the ground that it undertakes to di- 
vert school funds to other purposes 
than the support of public schools. 
Nether Providence School Dist. v. 
Montgomery, 38 Pa. Super. 483. (2) 
A constitutional provision that mon- 
eys borrowed by any municipality or 
other subdivision of the state “shall 
be used only for the purpose specified 
in the law authorizing the loan,” is 
not violated by a statutory provision 
that money loaned or advanced for 
school purposes on bonds which are 
afterward declared to be void may be 
repaid from the proceeds of the sale 
of subsequent bonds issued for school 
purposes; nor is such a statute in- 
valid as retrospective. State v. Dick- 
erman, 16 Mont. 278, 40 P 698. 


16. Hunter v. Quinn, 244 Mass. 296, 
138 NE 382; Townsend v. State Bd. 
nag ane ae 88 NJ Le... SEIS TAL 


[a] Application to particular pur- 
pose not required.—Where a statute 
which requires the appropriation of 
a certain proportion of a tax to a par- 
ticular school department does not 
specify any particular percentage to 
be applied to any one particular pur- 
pose, the application of any part of 
the fund to such purpose is not re- 
quired. Hunter v. Cambridge School, 
244 Mass. 296, 138 NE 382. 


17. Monroe County Bd. of Educa- 
tion v. Thurmond, 162 Ga. 58, 132 SE 
427; Crabbe v. Webster County Grad- 
ed Common School Dist. No. 24 Bad., 
132 Ky. 478, 116 SW 706; Gilbert v. 
Tierney, 14 Pa. Co. 472. 


_ fa] “The purpose of a regular tax 
is for the payment of teachers’ sal- 
aries, books, stationery, fuel, lights 
ts and the ordinary and inciden- 
tal expenses incurred in keeping the 
schools in operation.” Gilbert v. 
Tierney, 14 Pa. Co. 472, 473. 


[b] Teachers’ salaries.—Taxes an- 
nually levied and collected for main- 
tenance of county separate schools for 
colored children, not exceeding the in- 
come and revenue provided for such 
year and collected from the property 
of the county at large, are properly 
chargeable with payment of teachers’ 
salaries legally contracted for in any 
school district throughout the county. 
ae v. Creek County, 72 Okl. 84, 178 
i 4 


[c] Money lawfully borrowed to 
pay teachers and operate county 
schools may be repaid from taxes lev- 
ied. Monroe County Bd. of Education 
v. Thurmond, 162 Ga. 58, 132 SE 427. 


18. Taylor v. Matthews, 10 Ga, A. 
852, 75 SE 166; State v. Cave, 20 
Mont. 468, 52 P 200. 


752 [56 C. J.J 


trict,!® or to pay a sum in the nature of a gratuity.?° 


Preexisting indebtedness. Under a statute author- 
izing the school board to borrow money for the op- 
eration of the schools and to repay the same out of 
any funds that can lawfully be applied thereto”? 
it has been held that school taxes of one year may 
be used in payment of such an indebtedness lawfully 
incurred for operating the schools in previous 
years,” even though it is necessary to close the 
schools before the expiration of the term provided 
therefor by the school board in order to do so.?* 
But on the other hand, it has been held that a school 
district cannot divert taxes levied for current ex- 
penses to pay an existing indebtedness created dur- 
ing a previous fiscal year;** and especially where 
an indebtedness in excess of the taxes or revenue for 
the current year is illegal,?® an indebtedness so con- 
tracted cannot be paid out of taxes or revenue raised 
for succeeding years.?® Under this rule where the 
school officers contract an indebtedness in one year 
in excess of the revenue provided for that year, and 
pay the amounts due from their private funds, they 
cannot from year to year recoup themselves from 
the annual revenue;?* but since such an indebted- 


294, 95 SW 1028. 
[b] 


[a] Protection of right of taxa- 
tion.—School funds derived from lo- 
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ness is yoid only as to the excess,”* they may recoup 
themselves for amounts due which they have paid in 
any one year, to the extent of the balance of revenue 
for that year over other necessary expenses. PIN, 
statute appropriating money for use in payment of 
aid of public schools accruing during certain speci- 
fied years does not authorize payment out of such 
appropriation of a deficit accruing prior to those 
years.°° 


[§ 890] (2) Application to Particular Purposes 
or of Particular Funds—(a) In General. School tax- 
es or revenues which have been raised for a par- 
ticular school purpose may and should be used in 
good faith for that purpose,*? and cannot lawfully 
be applied to any other purpose.** Where they are 
raised for the maintenance of public elementary 
schools, they cannot be applied to the expenses of 
schools teaching a higher education.?* 


Anticipative indebtedness. Where a special tax 
is levied for a special purpose, and orders are is- 
sued thereon, the holders of such orders have an 
equitable lien on the fund obtained by such tax;** 
and where, in anticipation of the collection of a 


excess of the funds of the school dis- 
trict for the particular year in which 
the services are rendered is invalid, 


eal taxation within a school district 
may properly be expended in protect- 
ing or preserving the right of local 
taxation for educational purposes by 
the employment of an attorney or for 
other legitimate expenses necessary 
for presenting rights in the adjudica- 
tion of the case. Taylor v. Matthews, 
10 Ga, A. 852, 75 SE 166. 


{[b] Tax raised to furnish addition- 
al school facilities may be used to 
pay salaries of teachers, where the 
regular fund therefor is exhausted. 
State v. Cave, 20 Mont. 468, 52 P 200. 


Erection, equipment, improvement, 
cr repair of school building see infra 
§ 891. 


19. Fla.—McKinnon v. State, 70 
Fla. 561, 70 S 557, LRA1916D 90. 
Ky.—McDonald yv. Parker, 110 SW 


810, 33 KyL 805. 


Nebr.—State v. Walsh, 31 Nebr. 469, 
48 coer 263. 


C.—Brown v. Spray, 158 N.C. 
44, Nas SE 156. 


Tenn.—State v. True, 116 Tenn. 294, 
95 SW 1028. 


[a] Attorney’s fees—(1) The em- 
ployment of attorneys by individual 
school teachers to conduct litigation 
in their names to require the county 
superintendent to countersign war- 
rants issued by the county board of 
public instruction for such teachers’ 
salaries is not such a county purpose 
as will warrant payment therefor 
from county school funds that by the 
express command of the constitution 
“shall be disbursed solely for 
the maintenance and support of pub- 
lic free schools.” McKinnon vy. State, 
70: Fla: 561, 707:S' 557, LRALTIIED 90. 
(2) A statutory provision making it 
the duty of the state superintendent 
to employ an attorney to collect mis- 
appropriated, lost, or uncollected 
school funds, and to retain his attor- 
ney’s fees out of the money collect- 
ed, does not authorize a chairman of 
the county court to contract to pay 
the fee of an attorney employed by it 
to institute a suit for the recovery of 
school money out of’ school funds of 
the county. State v. True, 116 Tenn. 


rian schools held not violated.—Mc- 
oad v. Parker, 110 SW 810, 38 KyL 


20. Burtians v. Canton Union Free 
School Dist. No. 1, 24 App. Div. 429, 
48 NYS 702 [aff 165 N. Y. 661 mem, 
59° NE 1119 mem]. 


[a] After award against school 
district has been made by arbitrators, 
the taxpayers cannot vote to pay a 
sum in addition to the amount 
awarded. Burhans v. Canton Union 
Free School Dist. No. 1, 24 App. Div. 
429, 48 NYS 702 [aff 165 N. Y. 661 
mem, 59 NE 1119 mem]. 


21. See statutory provisions. 


22. Monroe County Bd. of Educa- 
tion v. Thurmond, 162 Ga. 58, 132 SE 
427. 


23. Monroe County Bd. of Educa- 
tion v. Thurmond, supra. 


[a] Discretion of board.—A board 
of education did not abuse its discre- 
tion on March 12, 1925, in closing a 
school term, which commenced in the 
preceding September, and applying 
the funds derived from local taxation 
levied in the fall of 1924 in payment 
of previous debts for money bor- 
rowed to pay teachers and operate the 
to pay teachers and operate the 
schools. Monroe County Bd. of Edu- 
cation v. Thurmond, 162 Ga. 58, 132 
SH 427. 


24. Gulf Pipe Line Co. v. Tulsa 
County Treasurer, 110 Okl. 163, 236 P 
896. 


25. See supra § 626 et seq. 


26. Flanders v. Little Rock Graded 
School Bd.,.170 Ky. 627, 186 SE 506; 
Collier v. Peacock, 93 Tex. 255, 54 
SW 1025 [overr Culberson v. Gilmer 
Bank, 20 Tex. Civ. A. 565, 50 SW 195]; 
Collier v. Peacock, (Tex. Civ. A.) 55 
SW 756; .Nocona Bank v. March, 
(Tex. Civ. A.) 51 SW 266. 


[a] Thus, where the statute au- 
thorizes school trustees to contract 
with teachers and approve their 
vouchers, provided they do not create 
a deficiency debt against the dis- 
trict, a contract to pay a salary in 


and hence a balance due on such a 
contract is not collectable out of the 
funds of a succeeding year. Collier 
v. Peacock, 93 Tex. 255, 54 SW 1025. 


[b] Application of rule.—Where 
trustees of a school district con- 
tracted in one year for improvements 
in excess of income provided for that 
year, and pai’ amounts due from their 
private funds, they cannot from year 
to year recoup themselves from reve- 
nue. Flanders v. Little Rock Graded 
School Bd., 170 Ky. 627, 186 SW 506. 


27. Flanders v. Little Rock Graded 
School Bd., supra. 


28. See supra § 626. 


29. Flanders vy. Little Rock Graded 
School Ba., supra. 


30. Mushel v. Schulz, 
234, 166 NW 179. 


31. Locker v. Keiler, 110 Iowa 707, 
80 NW 433; Mitchell v. Kearns, 16 
Pa. Super. 354; Mason vy. Caffrey, 9 
Kulp (Pa.) 414. 


[a] Money raised for expense of 
maintaining road for a school district 
may be so applied, although pending 
an injunction suit to prevent such use 
electors of the district raise money 
by their individual note for such ex- 
pense, at the desire of the district, 
and with the understanding that the 
money from the tax will be applied to 
payment of the note, if the injunction 
is dissolved. Locker v. Keiler, 110 
Iowa 707, 80 NW 4338. 


32. Pennington v. Coe, 57 Ill. 118. 


383. Dyer v. London School Bd., 
[1902] 2 Ch. 768. 


[a] Such funds cannot be used: 
(1) For the purpose of providing 
separate schools for the education of 
pupil teachers. Dyer v. London 
School Bd., [1902] 2 Ch. 768. (2) To 
provide or to pay the expenses of 
maintaining science and art schools 
or classes either in day schools or in 
evening continuation schools. Rex 
v. Cockerton, [1901] 1 K. B. 726. 


34. Pennington v. Coe, 57 Ill. 118. 


139 Minn. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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certain revenue, particular debts are incurred for a 
purpose for which such revenue is being raised,*® 
such revenue is deemed to be impliedly pledged for 
the payment of such debts, and may be applied there- 


to. 36 


Transportation of children to and from school 
cannot be paid for out of taxes or revenue raised for 
local school purposes,** unless such payment is au- 


thorized by statute.*§ 


Sinking fund. An appropriation for the payment 
of rental on a gymnasium is a current expense, not a 
proper charge against a sinking fund,*® notwith- 
standing the contract is approved and the indebted- 
ness incurred with the authority of the voters of the 
school district, voting at an election held for that 


purpose.*° 


[§ 891] (b) Erection, Equipment, Improvement, 
and Repair of School Building. Taxes or revenue 
raised for the general support and maintenance of 
schools ordinarily cannot be used for the purchase 


35. Zartman v. State, 109 Ind. 360, 
‘10 NE 94. 
36. State v. Van Buren Tp. Bad. of 


aducation. 11 Oh. .Cirl Ct) 4 52Onh:! 
Cir, (Cta447. 


37. Shanklin v. Boyd, 146 Ky. 460, 
142 SW 1041, 38 LRANS 151. 
[a] Not “necessary supplies.”—‘“It 


cannot be maintained that wagons to 
haul children to and from school can 
be included in the terms ‘necessary 
supplies’ for necessary supplies 
means necessary supplies for school 
purposes, and it is equally apparent 
that they are not included in the 
words ‘the extension of the school 
term.’” Shanklin v. Boyd, 146 Ky. 
460, 464, 142 SW 1041, 38 LRANS 151. 


38. Keenon v. Adams, 176 Ky. 618, 
196 SW 173; Center Tp. Rural School 
Dist. Bd. of Education v. Williams 
County Bd. of Education, 26 OhNPNS 
oa. 


fa] Thus, under a statute author- 
izing county boards to provide by lo- 
cal taxation or otherwise, for trans- 
portation of pupils of ‘districts con- 
solidated under existing laws, funds 
from taxes levied for general educa- 
tional purposes may be used for such 
transportation. Keenon v. Adams, 
176 Ky. 618, 196 SW 173. 


[b] Cost of transporting pupils to 
union high school organized from one 
of the township rural school districts 
making up the joint high school dis- 
trict should be paid out of the funds 
raised in the union high school dis- 
trict to maintain the high school, and 
not out of funds raised for the rural 
schools in the township rural school 
district. Center Tp. Rural School 
Dist. Bd. of Education v. Williams 
County Bd. of Education, 26 OhNPNS 
33. 


39. In re Chicago, etc., R. Co., 143 
Okl. 287, 289 P 258. 


40. In re Chicago, etc., R. Co., su- 
pra. 


41. Crabbe v. Webster 
Graded Common School Dist. 
132 Ky. 478, 116 SW 706. 


42. Pennington v. Coe, 57 Ill. 118; 
Crabbe v. Webster County Graded 
Common School Dist. No. 24, 132 Ky. 
478, 116 SW 706; -Lee v. Atlantic 
County School Dist. No. 1, 36 N. J. Eq. 
581; Riesen v. Shorewood School Dist. 
No. 4, 192 Wis. 283, 212 NW 783. 
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of a site, or for the erection of a school building, *? 
or for the furnishing and equipment or improvement 
of such building,** unless such application of such 
funds is authorized by statute.4* But, in the absence 


of statutory restrictions, the surplus of such taxes 


or revenue, over that which is necessary to keep the 
schools open for the prescribed length of time, may 
be applied to building purposes.*® 
ute, the tax is levied in gross for the whole amount 


Where, by stat- 


of money required for all purposes, including sites 


buildings.*7 


and buildings as well as other school purposes, it 
may be applied to building purposes,*#® and the 
money so acquired by taxation may be addec to 
money derived from bonds issued for building pur- 
poses, in order to pay for the erection of school 


Taxes or revenue specially raised for building pur- 


43. Crabbe v. Webster County 
Graded Common School Dist. No. 24, 
132 Ky. 478, 116 SW 706; German Tp. 
School Dist. v. Sangston, 74 Pa. 454. 


44. Posz v. Taylor, 61 Cal. A. 523, 
215 P 107; Butte v. School Dist. No. 
1, 29 Mont. 336, 74 P 869; Sapulpa Bd. 


of Education v. Corey, 63 Okl. 178, 
163 P 949. 
[a] Fixtures.—The expense of in- 


stalling electrical fixtures in a high 
school building may be paid from 
moneys raised by special tax levy 
under a statute which provides for fil- 
ing of an estimate of the amount re- 
quired for maintaining school for the 
current year, including “additions to 
the plant already constructed,’ and 
for itemizing, among other things, 
“sites, buildings and furniture” and 
other “miscellaneous expenses.” Posz 
Vv. Taylor, 69 Cal. A523, 215 P 1073 


[b] High school.—Where the free 
public school system includes high 
schools in cities of a certain class, 
which are “common schools” within a 
statute providing for the distribution 
of a gross production tax on oil and 
gas in aid of common schools of coun- 
ties in which it is produced, such tax 
may be used by the board of educa- 
tion of such a city to construct and 
equip a high school building, which 
action may not be annulled by the 
county excise board. Sapulpa Bd. of 
Education v. Corey, 63 Okl. 178, 163 
P 949. 


[c] Improvements.—Under a stat- 
ute authorizing an expenditure by the 
district of part of the school fund re- 
ceived by it for purposes of building 
an improvement, such “improvement” 
must be of such a character as to en- 
hance materially the value and effec- 
tiveness of the school property for 
the purposes for which it is held; 
that which partakes of the nature of 
a luxury which lasts but a single day, 
and then disappears and leaves the 
property in the same condition in 
which it was before, is not such an 
“improvement” as justifies the ex- 
penditure of the school fund. Butte 


v. School Dist. No. 1, 29 Mont. 336, 
74 P 869. ; 
45. German Tp. School Dist. v. 


Sangston, 74 Pa. 


46. Gaddis v. Lincoln cengel Dist., 
92 Nebr. 701, 139 NW 280 


47. Gaddis v. Lincoln School Dist., 
supra. 


poses are trust funds for that purpose,*8 and must 
be applied thereto,*® provided the statutory require- 
ments as a condition to the erection of such build- 
ing have been complied with.®° 


Such funds may not 


48. Miami Bank, ete., Co. v. Brow- 
ard County Bd. of Public Instruc- 
tion, 76 Fla. 531, 80 S 307; Dodge 
County Bd. of Education v. Dykes, 
171 Ga. 317, 155 SE 489° 


[a] Proceeds of bonds for a Snide. 
house given school trustees become 
impressed with a trust for school 
building. Dodge County Bd. of Edu- 
Gaston v; Dykes, 171 Ga. 817; 155 SE 


49. Peo. ya Bells 309, Tas, at 
NE 187; Peo. v. Chicago, etc., R. 
300 Ill. 258, 183 NE 339; Horserau 
y. Salem School Dist., 143° Mo. A. 541, 
ae pes 33; Gilbert v. Tierney, 14 Pa. 
oO. 5 


[a] Bonded indebtedness for build- 
ing purposes must be paid out of the 
tax levied for building purposes. Peo. 
Vy, illinois, Cent...R.Co.,,7309 TW. 27%, 
140 NE 843; Peo. v. Louisville, ete., 
R. 'Co., $00 Ill. 312; 133 NEY 3405" Beo: 
v. Chicago, etc., R. Co., 300 Ill. 258, 
133 NE 339. 


50. Dawson v. Common _ School 
Dist. No. 40, 115 Ky. 151, 72 SW 806, 
24 KyL 2027; Ulrich v. Allegan Coun- 
ty Clyde Tp. Fractional School Dist., 
228 Mich. 479, 200 NW 159; State v. 
Benton, 29 Nebr. 460, 45 NW 794. 


[a] Title in fee simple.—(1) In 
order to authorize the expenditure of 
money collected by taxation for the 
erection, repair, maintenance, or im- 
provement of a school building the 
statutory requirement that the trus- 
tees have title in fee Simple (See su- 
pra 408) must be complied with. 
Dawson v. Common School Dist. No. 
40, 115 Ky. 151, 72 SW 806, 24 KyL 
2027. (2) Where legal title to prop- 
erty on which a high school addition 
is to be erected by application of 
funds raised by school bonds is in the 
city in trust for general purposes of 
education and without power to al- 
ienate or encumber it, the funds ob- 
tained by the sale of the bonds may 
be applied to the erection of a stone 
or brick building on such site in com- 
pliance with the statutory provision 
that no brick or stone school build- 
ing shall be’ erected on land not 
owned in fee. State v. Benton, 29 
Nebr. 460, 45 NW 794. 


[b] Teacher’s residence, costing 
more than three hundred dollars, can- 
not be built from tax funds as an ad- 
dition to a school building without 
compliance with the statute as to the 
submission to, and approval of, the 
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be diverted to any other purpose,®? such as ordi- 
nary educational purposes,°? or for the transporta- 
tion of pupils,** until the specific purpose has been 
accomplished.®+ It has been held that such funds 
may be appled to the purchase of the necessary 
ground or site for such building,®® unless a building 
site has already been secured therefor,°® and it does 
not appear that such site is impracticable,’* or that 
there has been any reversal of the action of the 
school board in selecting the site.°* <A statute au- 
thorizing a bond issue for the erection of school- 
houses does not authorize the equipment of schools 
from such bond issue;** and this rule applies where 
the statute indicates that authority to equip was 
intentionally omitted therefrom, notwithstanding the 
general policy of the legislature in conferring au- 
thority to issue bonds, not only for the erection of 
schoolhouses, but also for equipping them.°° 


Funds from sale. JK unds derived from the sale 
of property, which has been adjudged to the school 
board for a high school in a certain city, must be 
used for the erection or maintenance of a high schoo] 
in such city.®? 


One or two buildings. Where the district school 
board is vested with discretionary authority to de- 
. termine the need of the school district for the proper 
accommodation of the schools, the fact that it sub- 
mits the question of a bond issue, for the purpose 
of erecting a schoolhouse to accommodate a consol- 
idation of two subdistricts, to the electors of the 
district and receives their approval does not preclude 
the board from using the funds for the construction 
of two buildings, one for each subdistrict;°? and 
statutory authority of the school boards of adjoining 


SCHOOLS AND SCHOOL DISTRICTS 


school districts to unite for high school purposes, to 
be supported by appropriations from the funds of 
each district, authorizes a schoo] board to use a 
fund, created to erect a local high school, for the 
construction of a high school of a joint district out- 
side the boundaries of the local district.°* But mon- 
ey raised by a sale of bonds under a special act lim- 
iting the amount to be used in each district, in dis- 
charge of indebtedness and the repair or construc- 
tion of school buildings, is not available, under a 
general law which prescribes a different limitation, 
for the construction of a school building in one dis- 
trict to be jointly owned by two districts, each dis- 
trict to contribute one half of the cost.°* 


Amortization fund. A statute authorizing certain 
schools of higher education, such as a normal school, 
to provide additional dormitory and dining room 
facilities, and the issuance of bonds therefor, to be 
paid for on the amortization plan out of the net 
income from rentals, makes the buildings the exelu- 
sive source from which the payment of the bonds 
shall be made,®® and hence does not authorize the- 
income from rentals of other dormitories already. 
erected and belonging to the school, to be included 
as a part of the amortization fund.°® 


[§ 892] e. Liabilities and Remedies for Wrongful 
Apportionment or Application®’—(1) In General. 
Where money raised for school purposes is wrong- 
fully appropriated or apphed to other purposes than 
those authorized, the board or officer making such 
misappropriation or misapplication is guilty of a 
breach of duty,°*® and is liable therefor in an action 
for damages,°® although the misappropriation or 
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plans and specifications by the super- 
intendent of public instruction. Ul- 
rich v. Clyde Tp. Fractional School 


Dist. No. 5, 228 Mich. 479, 200 NW 
159. 
51. Miami Bank, etc., Co. v. Brow- 


ard County Bd. of Public Instruction, 
76 Fla. 531, 80 S 307; Horsefall v. 
Salem School Dist., 143 Mo. A. 541, 128 
SW 33; Jackson v. Conneautville Bor- 
ove? School Dist., 280 Pa. 601, 125 A 
310. 


[a] Money borrowed to build an 
addition to a schoolhouse can be used 
for no other purpose. Jackson v. Con- 
neautville Borough School Dist., 280 
Pa. 601, 125 A 310. 


52. Peo. v. Bell, 309 Ill. 387, 141 
NE 187; Gibson v. Anderson, 170 Ky. 
664, 186 SW 497; German Tp. School 
Dist. v. Sangston, 74 Pa. 454. 


53. Gibson v. Anderson, 
664, 186 SW 497. 


54 Miami Bank, etc., Co. v. Brow- 
ard County Bad. of Public Instruction, 
76 Fla. 531, 80 S 307. 


170 Ky. 


55. Kepley v. Prather, 52 Kan. 9, 
33 P 958; Gilbert v. Tierney, 14 Pa. 
Co. 472. 


But see Horsefall v. Salem School 
Dist., 143 Mo. A, 541, 128 SW 33 (hold- 
ing that, where the board of directors 
of a school district were authorized, 
at an election duly called for the pur- 
pose, to issue bonds to erect a high 
school building, the board could not 
use any part of the proceeds of the 
bonds to purchase a site). 


{a] Part of fund provided by stat- 
ute for the building of an annex toa 
state normal school may be used to 


For later cases, developments and changes in the law see Annotations, same title and section number. 


procure and pay for the ground on 
which such annex is to be erected. 
Kepley v. Prather, 52 Kan. 9, 33 P 
958. 


56. Rodgers v. Colfax Independent 
School Dist., 100 Iowa 317, 69 NW 544; 
Sligh v. Bowers, 62 S. C. 409, 40 SH 
885. 


57. Rodgers v. Colfax Independent 
School Dist., 100 Iowa 317, 69 NW 544. 


58. Sligh v. Bowers, 62 S. C. 409, 
40 SE 885. 


[a] Thus, after a county board of 
education, under statutory authority, 
has decided that a school building 
shall be maintained at a particular 
site in the district, a board of trus- 
tees cannot use public funds for 
erecting another building at another 
site, without a reversal of the action 
of the county board. Sligh v. Bow- 
ers, 62 S. C. 409, 40 SE 885. 


59. Louisville v. Louisville Bd. of 
Education, 229 Ky. 325, 17 SW (2d) 
210. 


60. Louisville v. Louisville Bd. of 
Education, supra. 


61. Lincoln County Bd. of Educa- 
tion v. Stanford Graded Common 
School Dist., 225 Ky. 21, 7 SW (2d) 
499. 


[a] Application of rule.—‘'The in- 
come from the fund” may be used “‘to- 
wards paying the tuition of the high 
school students which” the school 
board ‘causes to be placed in the high 
school” in such city; or if the board 
establishes “a high school, it may use 
the principal of the fund for the pur- 
pose of erecting or equipping a high 
school building.’’ Lincoln County Bad. 


of Education v. Stanford Graded Com- 
mon School Dist., 225 Ky. 21, 24, 7 
SW (2d) 499. 


62. State v. Mad River Tp. Rural 
School Dist. Bd. of Education, 104 Oh. 
St. 360, 1386 NE 196. 


63. McMenamy v. Athens County 
Bd. of Education, 35 Oh. A. 194, 172° 
NE 415. 


64. Powers v. Dickenson County 
School Bd., 148 Va. 661, 139 SE 262. 


65. State v. State Normal School, 
148 Wash. 126, 268 P 862. 


66. State v. State Normal School, 
148 Wash. 126, 268 P 862. 


67. Liability of members of dis- 
trict boards and other officers in gen- 
eral see supra §§ 219-225. 


Mandamus as to apportionment and 
distribution of school funds see Man- 
damus § 343. 


68. Knox County v. 
Mo. 67, 19 SW 628. 


_69. Dodge County Ba. of Educa- 
tion v. Dykes, 171 Ga. 317, 155 SE 489; 
Knox County v. Hunolt, 110° Mo. 67, 
19 SW 628. 


[a] Proper party to sue for a 
breach of duty of a county court in 
using county school funds for pur- 
poses other than maintaining public 
schools is the county, where the coun- 
ty school funds, although set apart 
by law for special purposes, belong to 
the county. Knox County vy. Hunolt, 
110 Mo. 67, 19 SW 628. © 


_[b] Variance.—An allegation that 
the money misapplied was drawn 
from the county school fund, and 


—— 


Hunolt, 110 


- 
> 


§§ 892-894] 


misapplication is made through a mistake.7° Where 
the money of a school district is wrongfully used by 
its treasurer in the business of a bank; on the bank’s 
becoming insolvent the school board or officers en- 
titled to the-control of such fund are entitled to an 
equitable lien against the bank’s assets,7! and the 
fact that they have taken collateral security from 
such treasurer for the payment of the money does 
not prevent them from enforeing such lien.?? 


Action to equalize apportionment. In the absence 
of statute requiring an equal expenditure of school 
funds among the districts of a township, school dis- 
tricts which have received smaller appropriations 
than other districts cannot maintain an action 
against the township for such a sum as would make 
all the districts equal as to revenues.*? 


[§ 893] (2) Restraint of Diversion. An action 
will lie, such as by injunction,’** or mandamus,’* at 
the instance of a taxpayer,’® or other persons ma- 
terially interested, in the subject matter,77 to re- 
strain a diversion of school funds to an unauthor- 
ized use.’® But, where taxes have been paid for 
school purposes without objection or protest, their 
use for the purposes for which they were levied will 
not be prevented for any mere technical. objections 
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will such an action lie to prevent the application of 
taxes for a certain school purpose to the refunding 
of money borrowed in anticipation of such taxes and 
used for such purpose.’® A school district may 
maintain an action to restrain the diversion of school 
taxes, to which it is entitled, to another district,*? 
except to the extent that there has been a transfer of 
pupils and funds therefor.*? Trustees of a rural 
high school district, who have the duty to establish 
a high school in addition to maintaining elementary 
schools of the consolidated districts, are authorized 
to use all available maintenance funds for these pur- 
poses, and cannot be enjoined from using tax funds 
for purposes other than maintaining schools in ele- 
mentary districts, and paying the indebtedness of 
the districts.*3 


A creditor of a school district cannot restrain the 
transfer of residents to another district and the 
crediting of their revenues to the second district, 
where there is no showing that such transfer will 
diminish the revenues of the district to the extent 
that they will be insufficient to pay the debt.** 


[§ 894] (8) Recovery of Diverted Taxes or Rev- 
enue.’> Where money raised for school purposes 
is wrongfully appropriated or applied to other pur- 


as to the manner in which the levy was made;*? nor 


proof that some of it was drawn from 
the swamp land fund, constitute no 
variance, where the proceeds of the 
sale of swamp lands belong to the 
eounty school fund. Knox County v. 
Hunolt, 110 Mo. 67, 19 SW 628. 


Liability of members of district 
boards and other officers for school 
funds in general see supra §§ 219- 
225. 


70. Knox County v. Hunolt, 
Mo. 67, 19 SW 628. 


71. Myers v. Clay Center Bd. of 
Education, 51 Kan. 87, 32 P 658, 37 
AmSR 263. 


72. Myers v. Clay Center Bd. of 
Education, supra. 


73. Canadian County School Dist. 
Nos. 5 and v. Canadian County 
School Dist. Nos. 6 and! 7, 11 Okl. 72, 
65 P 939. 


74. See Injunctions §§ 395, 396. 
75. See Mandamus § 343. 
76. See infra §§ 906, 907. 


77. Miami Bank, etc., Co. v. Brow- 
ard County Bd. of Public Instruction, 
76 Fla. 531, 80 S 307; Gaylor v. Ride- 
now, 4 Tenn. Civ. A. 734; Fremont 
County School Dist. No. 21 v. Fremont 
County, 15 Wyo. 73, 86 P 24. 


[a] “Any citizen of the county 
may file a bill to prevent misappro- 
priation of school funds.” Gaylor v. 
Ridenow, 4 Tenn. Civ. A. 734, 740. 


[b] One having claim against fund 
raised to build a schoolhouse, under 
regulations adopted for its proper dis- 
bursement, may sue to enjoin the 
board of public instruction from dis- 
bursing the fund for any purpose 
other than that for which it was 
raised. Miami Bank, etc., Co. _v. 
Broward County Bd. of Public In- 
struction, 76 Fla. 531, 80 S 307. 


[ec] Board of county commission- 
ers has not such an interest in taxes 
voted by a school district as will au- 
thorize it to maintain a suit to enjoin 
payment thereof by the county treas- 
urer to the school district, although 
the organization of the district is il- 
legal. Fremont County School Dist. 


110 


poses than those 

No. 21 v. Fremont County, 15 Wyo. 
73, 86 P 24. 

78. Ark.—Carter Special School 


Dist. v. Hollis Special Dist., 173 Ark. 
781, 293-SW 722; Ancient Order of 
United Workmen v. Paragould Special 
School Dist. No. 1, 143 Ark. 493, 222 
SW 368; Maddox v. Neal, 45 Ark. 121, 
55 AmR 540. 


Fla.——Miami Bank, etec., Co. v. 
Broward County Bd. of Public In- 
struction, 76 Fla. 531, 80 S 307. 


Ill.—School Directors v. Wright, 43 
Th A. 3270. 


In‘'d.—Maloy v. Madget, 47 Ind. 241. 


Iowa.—Drew v. Madison School Tp., 
146 Iowa 721, 125 NW 815. 


aes Shy dg v. Cornell, 30 Mo. A. 
641. 


Tenn.—Gaylor v. Ridenow, 4 Tenn. 
Civ. A. 734, 740 [cit Cyc]. 


Wyo.—Fremont County School Dist. 
No. 21 v. Fremont County, 15 Wyo. 
73, 86 P 24, 


[a] As forinstance: (1) From ex- 
pending, in advance of the general 
apportionment of the tuition fund for 
the year, the fund arising from the 
dog tax in the support of a single 
school, when no other schools are be- 
ing taught in the township. Maloy 
v. Madget, 47 Ind. 241. (2) From ex- 
pending money to build a schoolhouse 
on an unauthorized site. School Di- 
rectors v. Wright, 43 Ill. A. 270. (3) 
From illegally diverting school taxes 
under a void order of the county court 
transferring the tax of a taxpayer 
from one school district to another. 
School Dist. No. 4 v. School Dist. No. 
84, 93 Ark. 109, 124 SW 238. 


[b] Parties.—The county treasur- 
er is a proper party defendant in a 
proceeding by injunction to restrain 
the making or payments of warrants 
to be issued by the school ‘district for 
unauthorized purposes. Black ve 
Cornell, 30 Mo. A. 641. 


79. School Trustees v. Peoria 
School Inspectors, 150 Ill. A. 479 [aff 
214 Till. 30, 73 NE 412]. 


80. State v. Van Buren Tp. Bd. of 


authorized, the diverted funds may 


Education, 11 Oh. Cir. Ct. 41, 5 Oh. 
Cir. Dec. 447. 


81. Ancient Order of United Work- 
men v. Paragould Special School Dist. 
No. 1, 143 Ark. 498, 222 SW 368. 


[a] Complaint not showing right 
to taxes.— A complaint seeking to en- 
join county officers from crediting 
taxes from lands of residents of com- 
Plainant district to another school 
district is defective in failing to al- 
lege that complainant is entitled to 
such taxes, and such defect can be 
reached by demurrer. Ancient Order 
of United Workmen v. Paragould Spe- 
cial School Dist. No. 1, 143 Ark. 493, 
222 SW 368. 


82. Ancient Order of United Work- 
men v. Paragould Special School Dist. 
No. 1, supra. 


[a] Complaint held insufficient.— 
A complaint by a school district and 
a creditor thereof, alleging that taxes 
collected from the lands owned by 
three residents of the district had 
been by the county officers credited to 
another school district, and praying 
a decree restraining the crediting of 
such taxes to the other ‘district, is 
not, in view of a statute, allowing the 
transfer of persons from one school 
district to another, and providing that 
the school tax of such person shall be 
added to the revenues of the district 
to which he has been transferred, suf- 
ficient to state a cause of action at 
least for an injunction, where it does 
not show that the enumerated resi- 
dents had not been transferred. An- 
cient Order of United Workmen v. 
Paragould Special School Dist. No. 1, 
143 Ark. 498, 222 SW 368. 


Apportionment of funds on transfer 
of pupils see supra § 887. 


83. McPhail v. Van Zandt County 
rae Collector, (Tex. Civ. A.) 280 SW 
260. 


84 Ancient Order of United Work- 
men v. Paragow'd Special School Dist. 
No. 1, 148 Ark. 493, 222 SW 368. 


85. For diversion of public mon- 
eys in general see Money Received § 
40. 
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be recovered by the board or officers entitled to re- 
ceive them’® from the board or corporation which 
has received them or their benefit,’7 but assumpsit 
for money had and received will not lie against a 
board or corporation where the money has not been 
received by it or to its use,’* or where it has prop- 
erly discharged its trust in respect of the money.*® 
Where the county officers having the management 
of the fiscal affairs of the county have nothing to 
do with the apportionment of taxes collected for 
school districts, the county is not answerable for 
acts of the county treasurer in apportioning taxes 
collected for such school districts,®® and is not liable 
for money collected by the treasurer belonging to 
such a district, and erroneously apportioned to an- 
other district.°+ 


By district or school.®°? Where school taxes or rev- 
enue raised and collected for one school district are 
wrongfully paid to, and received by, another school 
district, the former may maintain an action for mon- 
ey had and received against the latter to recover 
such funds,®* unless it has received the school bene- 
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fits from the expenditure of such funds;°* and the 
liability of the district wrongfully receiving funds 
is not affected by any illegality in the imposition or 
irregularity in the assessment of the taxes.°* Where 
school taxes are levied on land in one district at a 
rate applicable to an adjoining district, and are er- 
roneously paid to the latter district, the district im 
which the land is situated may recover the same 
from the other district in an action for money had 
and received,®® notwithstanding the taxpayers might 
have complained of the erroneous levy and payment 
of the tax.°7 Where, however, school taxes which 
should be collected for one district are regularly, but 
erroneously, levied, assessed, and collected for, and 
distributed to, another distriet which consumes them 
for educational purposes, they cannot be recovered 
from such district by the district rightfully entitled 
thereto,?® the latter’s remedy in such a case being 
either by injunction or other proper remedy to pre- 
vent the wrongful levy, assessment, and distribution 
of the taxes,®® or by suit to recover the taxes before 
they were expended for educational purposes by the 
district wrongfully receiving them;! and this rule 


86. Hermann v. Crete, 9 Nebr. 350, 
2 NW 722. 


87. Mayfield Graded Free Colored 
Common School Bd. of Trustees v. 
Mayfield Graded Free White Common 
School Bd. of Trustees, 181 Ky. 308, 
204 SW 86 {den reh 180 Ky. 574, 203 
SW 520]: Hermann vy. Crete, 9 Nebr. 
350, 2 NW 722. 


[a] Agency.—Where a city acting 
as agency only, made a levy and col- 
lected a tax for school purposes and 
did not appropriate any part of the 
money, but turned it over to a white 
board of education, which directed its 
expenditure, action by the board of 
trustees of graded free colored com- 
mon schools of the city to recover its 
pro rata part of the tax is not re- 
aquired to be prosecuted against the 
city instead of the white board of 
education. Mayfield Graded Free 
Colored Common School Bd. of Trus- 
tees v. Mayfield Graded Free White 
Common School Bd. of Trustees, 181 
Ky. 303, 204 SW 86 [den reh 180 Ky. 
574, 203 SW 520]. 


88. Morris Tp. v. Carey, 27 N. J. 
L. 377; Weybridge School Dist. No. 1 
v. Bridport, 63 Vt. 383, 22 A 570. 


{a] Assumpsit will not lie by a 
school district against a town for 
money which the district should have 
received, but which was not allotted 
to it by the proper officers, and which 
was paid over to other districts on the 
order of such officers. Weybridge 
School Dist. No. 1 v. Bridport, 63 Vt. 
383, 22 A 570. 


89. Webb County v. Laredo School, 
95 Tex. 1381, 65 SW 878 [rev (Civ. A.) 
64 SW 486]. 


[a] iability of county.—A coun- 
ty is not liable to an independent 
school district for the acts of the 
county school superintendent in dis- 
tributing to other school ‘districts the 
portion of school funds derived from 
the income of trust funds from a sale 
of county school land, in disregard of 
the right of such independent district 
to: participate in the distribution, 
since, when such income is paid to 
the county treasurer, the trust of the 
county is discharged, and the county 
superintendent, in thereafter appor- 
tioning, acts as the agent of the state 
and not of the county. Webb County 


v. Laredo School, 95 Tex. 131, 65 SW 
878 [rev (Civ. A.) 64 SW 486]. 


$0. Carter County v. Love, etc., 
Counties Joint School Dist., 134 Okl. 
140, 272 P 468. 


91. Carter County v. Love, etc., 
Counties Joint School Dist., supra. 


92. In case of erroneous taxation 
generally see supra § 880. 


93. Jefferson School Tp. v. Worth- 
ington School Town, 5 Ind. A. 586, 32 
NE 807; Kelley Independent School 
Dist. v. Washington School Tp., 162 
Iowa 42, 143 NW 837; White Oak Dist. 
Tp. v. Oskaloosa Dist. Tp., 52 Iowa 73, 
2 NW 965; Midland School Dist. No. 
9 v. Midland School Dist. No. 5, 40 
Mich. 551. 


[a] Proof.—One school district 
that has wrongfully received money 
that belongs to another cannot, in an 
action by the latter to recover it, re- 
quire strict proof of the regularity 
of the proceedings authorizing it to 
be collected. Midland School Dist. 
No. 9 v. Midland School Dist. No. 5, 
40 Mich. 551. 


[b] Joint and several judgment.— 
Where money raised for school pur- 
poses for a certain district has by 
mistake been paid to another district, 
the former is entitled to a joint and 
several judgment against all the in- 
dependent districts into which the lat- 
ter may be divided. White Oak Dist. 
Tp. v. Oskaloosa Dist. Tp., 52 Lowa 73, 
2 NW 965. 


94, Pike County Cons. School Dist. 
Ne 2 v. Cooper, (Mo. A.) 28 SW (2d) 
384. 


[a] Thus, where money of a school 
district is paid over by the county 
treasurer to a contiguous school dis- 
trict with which he thought the dis- 
trict having the money had merged, 
and the latter district expended the 
money together with other funds for 
school purposes, by reason of which 
the pupils of the former district en- 
joyed better school facilities, such 
money cannot be recovered. Pike 
County Cons. School Dist. No. 2 
Cooper, (Mo. A.) 28 SW (2d) 384. 


95. Jefferson School Tp. v. Worth- 
ington School Town, 5 Ind. A. 586, 32 
NE 807. 

96. Kelley 


Independent School 


Dist. v. Washington School Tp., 162 
Iowa 42, 143 NW 837. 


97. Kelley Independent School 
Dist. v. Washington School Tp., su- 
pra. 


98. Carter Special School Dist. v. 
Hollis Special Dist., 173 Ark. 781, 293 
SW 722; Lepanto Special School Dist. 
v. Marked Tree Special School Dist. 
173 Ark. 82, 291 SW 1006; Mabelvale 
Special School Dist. v. Halstead Spe- 
cial School Dist., 169 Ark. 645, 276 
SW 584; Fall River Joint Union High 
School Dist. v. Shasta Union High 
School Dist., 104 Cal. A. 444, 285 P 
1091; School Dist. No. 153 v. School 
Dist. No. 154, 232 Ill. 322, 83 NE 849; 
Dakota County Common School Dist. 
v. Dakota, ete., Counties Cons. School 
Dist. No. 111—74, 170 Minn. 32, 211 
NW 960. . 


{a] “This is not a case where 
taxes were levied and collected for 
one district, and, by mistake, turned 
over or paid to another district.” Fall 
River Joint High School Dist. v. Shas- 
ta Union High School Dist., 104 Cal. 
A. 444, 285 P 1091, 1092. 


[b] From lands not in district.— 
Money received by a school district 
from lands apparently, but not legal- 
ly, within its boundaries, by virtue of 
taxes levied and collected for its uses 
and purposes and devote'd to such pur- 
poses, cannot be recovered by the dis- 
trict within whose territory the lands 
actually are, where no levy has been 
made or taxes collected for its uses 
and purposes, and where both dis- 
tricts obtain exactly the amount of 
money for which their budgets call, 
and neither district has obtained or 
used the moneys intended for the 
other. Fall River Joint High School 
Dist. v. Shasta Union High School 
Dist., 104 Cal. A. 444, 285 P 1091, 1092. 


Recovery in case of erroneous taxa- 
tion in general see supra § 880. 


99. Carter Special School Dist. v. 
Hollis Special School Dist., 173 Ark. 
781, 292 SW 722; Lepanto Special 
School Dist. v. Marked Tree Special 
School Dist., 173 Ark. 82, 291 SW 1006. 


1. Carter Special School Dist. v. 
Hollis Special School Dist., 173 Ark. 
781, 293 SW 722; Lepanto Special 
School Dist. v. Marked Tree Special 
School Dist., 173 Ark. 82, 291 SW 1006. 


For later cases, developments and changes in the law'see Annotations, same title and section number. 
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does not conflict with a constitutional provision that 
a tax shall not be appropriated for any other pur- 
pose nor to any other district than that for which 
it was levied.* It has been held that the proper 
remedy of the officers of a school district for funds 


SCHOOLS AND SCHOOL DISTRICTS 


[56 C.J.] 757 


to which they are entitled, and which are wrongfully 
paid to another district, is against the collector or 
other officer making the wrongful payment, and not 
against the officers of the district receiving. them.® 


X. RIGHTS AND REMEDIES OF TAXPAYERS** 


[§ 895] A. In General. The courts will not en- 
tertain suits to contest the validity of acts which are 
within the discretion of school district officers, in 
the absence of fraud or bad faith;® and the courts 
are not. concerned with questions as to the wisdom 
of the act or as to matters of judgment or policy.® 
However, taxpayers having sufficient interest may 
enforce their rights by suits to declare invalid or to 
annul or. set aside an illegal contract’ or lease,* or 
to annul proceedings annexing territory,® or'to set 
aside an illegal tax levy.t° It has also been held that 
the inhabitants of a school district may file a bill 
to contest the constitutionality of a law constituting 
the district, and the legality of the proceedings of the 
district officers under it.1! 


Other available remedies. A taxpayer seeking re- 
view of a tax levy by a district board of education 
was precluded from bringing certiorari to review 
the determination of the commissioner of educa- 
tion, where the taxpayer had a remedy by review 
under the Tax Law;!2 but where the tax levy is il- 
legal and void because made in excess of the pow- 
ers of the school officials, an appeal to the higher 
school authorities in the first instance is not neces- 
Saeyene 

Injury or loss. In a taxpayer’s suit to attack the 
validity of an election to vote a tax on the ground 


2. Lepanto Special School Dist. v. 
Marked Tree Special School Dist., su- 


Objection by citizen and taxpayer to 
taking of property already devoted 


that certain persons voting were not legal voters, 
relief will be denied where it is not shown that the 
result of the election would have been affected by 
rejecting the illegal votes.14 


[§ 896] B. Suing and Defending on Behalf of 
District; Intervention—1l. In General. While a tax- 
payer of a district, it has been held, is not the proper 
party to maintain a bill for an injunction to re- 
strain a third party from violating a contract in fa- 


' vor of the school district in a matter not affecting 
' his interest where a statutory power of the district 
' fo sue is a corporate one to be exercised by itself,*® 
' subject to the necessary conditions precedent,!® in 
' @ proper case, the right of a taxpayer to sue on 
behalf of the school district has been upheld.1* 


Taxpayers, whose right to sue to protect the inter- 


ests of the school distriet arises out of the failure 


or refusal of the officers to do so, have no greater 


_ right to sue to protect such interests than the des- 


ignated officials have.18 


[§ 897] 2. Recovery of Property or Money. 
While the right of a taxpayer to sue for the recoy- 


- ery of moneys or other property of a school dis- 


trict has been denied in equity,!® subject to the neces- 
sary conditions precedent,?° in some eases the 
right of taxpayers to sue to recover property or 
funds for the district has been upheld.?!_ Thus, on 


No. 4, 50 S, D. 311, 210 NW 51. 
10. Adriaansen v. Union Free 


pra. 


[a] “The reason the rule does not 
contravene said constitutional proviso 
is that the taxes were appropriated 
and expended for the purposes and in 
the district for which they were 
levied, although the assessment of 
the land as being in the . . dis- 
trict was erroneous.” Lepanto Spe- 
cial School Dist. v. Marked Tree Spe- 
cial School Dist., 173 Ark. 82, 291 SW 
1006, 1007. 


3. Ogle County Dist. No. 5 v. Ogle 
County Dist. No. 1, 36 Ill. 140; School 
ae v. School Trustees, 61 Ill. A. 

Ae , 


[a] Thus, where moneys levied 
and collected for school purposes are, 
by order of the school trustees of a 


township, paid to the directors of @ 


district within the township, since the 
school directors of such ‘district can- 
not refuse to receive the money thus 
ordered to be paid to them, by receiv- 
ing it, they do not become liable to an 
action by another district claiming it 
as having been levied and collected 
within its territory; if the district 
has any action in such case, it must 
be against the trustees of the town- 
ship. -Ogle County Dist. No. 5 v. Ogle 
County Dist. No. 1, 36 Ill. 140. 


4, Cross references: 

Collateral attack on corporate exist- 
ence of school district see suBea 
§§ 84-86. 

Institution of quo warranto Tob scar 
ings .by private person see Quo 
Warranto § 41. 


puplig use see Eminent Domain 
121. 


Persons entitled to relief from nui- 
sances see Nuisances §§ 310-320. 


Recovery of taxes paid see supra §§ 
823, 878. 


Remedies for wrongful collection of 
tax see supra §§ 864-880. 


Rights: 
And remedies of taxpayers of: 
County see Counties §§ 353-360. 


Municipal corporation see Mu- 
nicipal Corporations §§ 4550-— 
4637. 


Town see Towns [38 Cyc,1049- 
1051). 


Of stockholders of private corpora- 
tions see Corporations § 1334. 


5. Kuykendall v. Tittle, 245 Ill. A. 


270; Bullock .v. Cooley, 225° °N. Y. 
566, 122 NE 630; Farrimond v. Coal- 
25 20k. 70%, 108). P 


gate School Dist., 
Bi yale 


6. Farrimond v. Coalgate School 
Dist., supra. 


7 Shinn v. Jackson County Bd. of 
Education, 39 W. Va. 497,°20 SE 604 
(creatiom of a debt to be paid out 
of the school money of Subsequent 
years); Egaard v. Dahlke, 109 Wis. 
366, 85 NW 369 (contract with mem- 
ber of board). 


8. Herald v. Board of Education, 
65 W. Va. 765, 65 SH 102, 31 LRA 
NS 588. 


9. Menaugh v. Elvira School Dist. 


School Dist. No. 1 Bd. of Education, 
130 Misc. 49, 223 NYS 657. 


[a] Adoption of budget by elec- 
tors of illegally consolidated district 
did not preclude suit to set aside 
taxes illegally levied. Adriaansen v. 
Union Free School Dist. No. 1 Bd. 
OES cattOn: 180 Misc. 49, 223 NYS. 


11. Bull v. Read, 13 Gratt. (54 
Va.) 78. : 
12. In re Murphy, 128 Misc. 346, : 


218 NYS 586. 


13. Adriaansen v. Union Free 
School Dist. No. 1 Bd. of Education, 
130 Mise. 49, 223 NYS 657. 


14. Gibson v. Anderson, 170 Ky. 
664, 186 SW 497. 


15. Page v. Haverhill Academy, 63 
INV SEL 2.6: 


16. See infra § 913. 


17. Silver Bow County School 
Dist. No. 2 v. Richards, 62 Mont. 141, 
205. P 206, 


18. Davis v. White, 171 Ark. 385,' 
284 SW 764. 


Actions by school district see in- 
fra §§ 928-979. 


19. Johnson v. 


Gibson, 240 Mich. 
515, 215 NW 333. 


20. See infra § 913. 

21. Ark.—Ford v. Collison, 128 
Ark. 119, 198 SW 581. 

Ga. 169 Ga. 


*By ‘BERNARD J. KENNY ($$ 895-920). 


758 [56 C.J.] 


the failure of the proper authorities to sue, taxpay- 
ers may sue on behalf of the district, it has been 
held, to recover money illegally paid on a void ¢on- 


tract,?? or an overpayment in salary to a school su- 
perintendent.?$ 


Statutory provisions. In some jurisdictions, pro- 
vision has been made by statute for actions for the 
recovery or restoration of school district funds or 
property wrongfully paid out or transferred.?* Such 
statutes have been held to provide an adequate 
remedy at law so as to preclude a suit for an injune- 
tion.2° Where the statute is penal in its nature by 
exacting from the school officers a greater sum than 
was wrongfully disbursed, it must be strictly con- 
strued.*° Under such statutes, taxpayers may re- 
cover money illegally and fraudulently expended for 
the transportation of children to school when the 
children were not in fact transported.?? 


Matters of discretion or policy. A school distriet 
officer is not lable where expenditures are made in 
the honest exercise of discretionary powers.”* 


. Injury, loss, or damage; benefit to school district 
or to taxpayers. According to some decisions, if a 
school district purchases property at a fair and 
reasonable price, and erects a school thereon, tax- 
payers will not be allowed, because of the illegality 
of the contract, to recover for the district the money 
paid for the property,?° for to do so would compel a 
restoration of the property which might ultimately 
be at the expense of the district and taxpayers;°° 
and the same rule has been applied in equity in the 


SCHOOLS AND SCHOOL DISTRICTS 


~ - 
} 4 


case of repairs to a school building.** 


What taxpayers may sue. Under a statutory pro- 
vision providing that a taxpayer may institute and 
maintain an action for the recovery of property or 
moneys of the school district wrongfully trans- 
ferred or paid out, and that such taxpayer shall re- 
cover a certain sum as a reward,®? the taxpayer 
must remain a resident of the school district.*? 


[§ 898] 3. Intervention.** Whenever a taxpayer 
has an interest in the litigation in which the school 
district or officers are parties, he may intervene to 
protect that interest.?° Thus, where the interest of 
a taxpayer might be prejudiced, he may intervene in 
an action to recover a debt against the district if 
the district interposes no defense,?® or defend an 
action to recover on warrants of the district on the 
ground that the same are in excess of the constitu- 
tional limitation,?? or to prevent a wrongful deple- 
tion of funds bequeathed for the support of the 
district schools.28 Where a contract in excess of 
estimate made and approved for the purpose of the 
contract for the current fiscal year was made through 
the aequiescence or connivance of. the officers of a 
school district, a judgment rendered thereon will 
be vacated on timely petition of taxpayers.*® <A stat- 
ute permitting a taxpayer to intervene and inquire 
into a judgment rendered against a district in a speci- 
fied tribunal does not authorize a taxpayer to appeal 
from a judgment against a district in another tribu- 
nal.4° Where, however, a taxpayer’s petition to in- 
tervene does not allege nonperformance by the ofti- 


240, 150 SE 206. 


Tenn.—Finney v. Garner, 110 Tenn. 
Gi GLOW 29 ce 


Wis.—Milquet v. Van Straten 
Wis. 303, 202 NW 670, . 


Ont.—Malcolm Vv. Malcolm, a5 
Grant Ch. 13. 


[a] Adoption of taxpayer’s com- 
plaint by school directors.—Where 
an action to recover district funds 
was originally commenced against 
third persons, and the school direc- 
tors were joined as defendants, adop- 
tion of the taxpayer’s complaint by 
the school directors made the action 
one by the district against the re- 
maining defendants, so that the con- 
tention that the taxpayers could not 
maintain the action could not pre- 
vail. Thurston County School Dist. 
No. 302 v. Libby, 135 Wash. 233, 237 
P 505. 


22. Latah County Independent 
School Dist. No. 5 v. Collins, 15 Ida. 
535, 98 P 857, 128 AmSR 76; Silver 
Bow County School Dist. No. 2 v. 
Richards, 62 Mont. 141, 205 P 206; 
Milquet v. Van Straten, 186 Wis. 303, 
202 NW 670. 


[a] Transportation of children.— 
Public funds, paid by school districts 
for transporting children, only two, 
or three of whom attended public 
schools, could not be retained by de- 
fendant in taxpayer’s suit, on the- 
ory of quantum meruit, in that cost 
of transporting two or three was as 
great as transporting all, since con- 
tract under which money was paid 
was void, and district could make it- 
self liable for transportation only in 
specific manner prescribed by stat- 
ute. Milquet v. Van Straten, 186 Wis. 
303, 202 NW 670. 


23. Anderson v. Burton, 174 Ky. 


186 


456, 192 SW 519. 
24. See statutory provisions; 
cases infra this note. 


[a] In Oklahoma (1) on the fail- 
ure of the proper officers of a school 
district to institute proceeding to re- 


and 


cover “property or money illegally 
transferred or paid out, Comp. St. 
(1921) § 10384 applies. State v. 


Okmulgee County School Dist. No. 35, 
114 Okl. 297, 246 P 842. (2) To main- 
tain such action, the taxpayer must 
remain a resident of the district at 
least until the determination of the 


action. Baugh v. Little, 140 Okl. 206, 
282 P 459. 
25. 


State v, Zuck, 67 Mont. 324, 
215 P 806. 


26. Baugh v. Little, 140 Okl. 206, 
282 P 459. 

27. Luzzador v. Brown, 99 W. Va. 
332, 1328 SE 654. 


28.« Kuykendall v. Tittle, 245 Ill. 
A. 270. 


29. State v. Farris, 197 Ind. 128, 
150 NE 18; Witmer v. Nichols, 320 
Mo. 665, 8 SW (2d) 63. 


30. Witmer v. Nichols, supra. 

31. Ryszka v. Union Free School 
Dist. No. 6 Bd. of Education, 126 
Misc. 622, 214 NYS 264. 

32. See statutory provisions. 

33. Baugh v. Little, 140 Okl. 206, 


282 P 459. 


34. Cross references: 
Generally see Parties §§ 185-226. 
In: 
Actions against municipal corpora- 


tion see Municipal Corporations 
§ 4552. 


In: : 
Equity cases generally see Equity 
§§ 337-349. j 
Suits for 


; injunctions see Injunc- 

tions § 498. 

Right of stockholder to intervene see 
Corporations § 1447. ‘ 


35. Hartzell v. Hungate, 223 Ill. 
A. 346; Pipe Creek School Tp. v. 
Wagiler, 194 Ind. 496, 143 NE 514 


[transf den (A.) 139 NE 295]; Rich- 
ards v. Lyon County, 69 Iowa 612, 


29 NW 630; Richmond School Sect. 
8 v. Landry, 44 N. S. 34. 
[a] Sufficiency of interest.—A 


taxpayer in a school district whose 
children attend the school has no 
such interest in the matter in litiga- 
tion within Bal. Code § 4846 as en- 
titles him to intervene in an injunc- 


tion suit brought against the district. 


by a publisher to restrain the use of 
books other than those agreed to be- 
tween ‘the’ publisher 
Westland Pub. Co. v. Royal, 36 Wash. 
399; 78 PP) 1096. 


Character and sufficiency of inter- 
est generally see Parties § 195. 


36. Mullins v. Miller Bros. Co., 199 
Ky. 139, 250 SW 815. 


37. Farmers’ Sav. Bank Vv. 
Farmington Independent School Dist., 
122 Iowa 99, 97 NW 988. 


38. 
A. 346. 


39. Threadgill v. Peterson, 95 Okl. 
187,219. P 389, 


40. 


Hartzell v. Hungate, 223 Ill. 


Bowman v. Lebanon City 


School Dist., 2 Pa. Dist. 321 (statute. 


allowing appeal from common pleas 
not applicable to appeal from mag- 
istrate’s court). 


For later cases, developments and changes in the law see Annotations, same title and section number, 


and district. 


[§§ 897-898 


o 


. formed.*? 


§§ 898-900] 


cers of their duties or fraud or collusion, it is in- 
sufficient.*? 


[§ 899] C. Recovery for Work and Labor Per- 
Where the school authorities refused to 
erect a schoolhouse because they were not author- 
ized by the voters as required by statute, taxpayers 
have been denied a recovery on implied contract for 
work and materials furnished in the erection of the 
schoolhouse.** 


[§ 900] D. Restraining Action by District or Offi- 
cers**—1. In General. It is well settled that in a 
proper case equity will enjoin illegal or unauthorized 
aets of a school district or its officers.4° While a 
taxpayer who suffers no special injury cannot sue 
to enjoin the invasion of a public right,*® at least 
without a showing that application to the proper au- 
thorities to sue has been made;47 and while it has 
been held that a taxpayer’s right to sue must be pur- 
suant to some statutory authority where his posi- 
tion is not different from the whole body of taxpay- 
ers of the district,*® ordinarily, if a taxpayer is pe- 
culiarly affected by the acts or transactions of the 
school authorities, he may sue to obtain injunctive 
relief.49 While the right of a taxpayer to injunc- 
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he pays,®° it has been held that a taxpayer who has 
not paid his taxes cannot sue to restrain the school 
district authorities from making an illegal or unau- 
thorized appropriation or use of district funds.*? 


Persons entitled to sue. An injunction will not 
le to restrain improper or unlawful acts by a school 
distriet or its officers at the suit of a resident mere- 
ly,°? but it must be averred and proved that plain- 
tiff is also a taxpayer.®* 


Motive or intention of plaintiff. In accordance 
with general rules,®* it has been held that if plain- 
tiff is a taxpayer and his rights as such are affected, 
his motives in bringing suit are not material.°° 


Injunctive relief discretionary. As in suits for 
injunctions generally,®® unless an absolute right is 
given by statute, an injunction to restrain the acts 
of school authorities cannot be sought as a matter 
of right, but its granting or refusal rests in the sound 
discretion of the court.°7 


Showing illegality or other wrong and injury. An 
injunction will not be granted, where it is not shown 
that the act or transaction sought to be enjoined is 
in fact unauthorized, illegal, or otherwise wrongful,®® 
or it is not shown that the act which it is sought to 
enjoin is prejudicial to the rights of the taxpayers.®® 


tive relief is not dependent on the amount of taxes 


41. Mishler v. Emerson, 88 Ind. A. 


420, 164 NE 292. 


42. Generally see Work and Labor 
[40 Cye 2804]. 

43. Henderson v. Long Creek 
School Dist. No. 2, 41 N. D. 640, 171 
NW 825. 

44. Liability of taxpayer for 


wrongful issuance of injunction see 
Injunctions §§ 744-747. 


Restraining: 

Employment and discharge of teach- 
er see infra § 362. 

Religious instruction 
infra § 1070. 


- 45. See Injunctions §§ 395, 


46. I1].—Lindblad v. Normal 
School Dist. Bd. of Education, 122 
Ill. A. 617 [rev on other grounds 221 
Tl. 261, 77 NE 450]. 


Ind.—Purcell v. Woodward, 75 Ind. 
A. 380, 130 NE 660. 


Iowa.—Security Nat. Bank v. Bag- 
ley, 202 Iowa 701, 210 NW 947, 49 
ALR 705. 


Kan.—Nixon v. McPherson County 
School Dist. No. 92, 32 Kan, 510, 4 P 
1017. 

La.—Thomas v. Doughty, 
isl SHGSiL, 


Mo.—Fugate v. McManama, 50 Mo. 
A. 39. 


Nebr.—Parody v. Cuming County 
School-Dist. No. 11, 15 Nebr. 514, 19 
NW 6338. 


Okl.—Greer v. Austin, 40 Okl. 
136 P 590, 51 LRANS 336. 


Tex.—Arrington v. Jones, (Civ. A.) 
191 SW 361. 


Va.—Brown v. Baldwin, ° 
536, 72 SE 143. 


Right to abate public nuisance see 
Nuisances §§ 310-320. 


‘Tt is a general rule that ie wrongs 
against the public, whether actually 
committed or,only .apprehended, the 
remedy, whether civil or eriminal, is 
by a prosecution instituted by the 
state in its political character, or by 
some officer authorized by law to act 


in schools see 


396. 


163 La. 


113, 


112 Va. 


in its behalf, or by some of those lo- 
cal agencies created by the state for 
the management of such of the local 
affairs of thé community as may be 
intrusted to them by law. The indi- 
vidual citizen does not in his own 
name interfere in behalf of the inter- 
est of society, ~-but society acts 
through and by its properly constitut- 
ed agencies.” Greer v. Austin, 40 Okl. 
113, 136 P 590, 51) LRANS, 336. 


“A taxpayer can maintain an action 
under proper circumstances where his 
pecuniary rights are in some way af- 
fected, but the mere fact that he is a 
taxpayer does not give him a stand- 
ing to question the action of a body 
like a school board, where no interest 
or right of his is affected in the least 
degree, and where no public funds are 
improperly disbursed or used and the 
taxes are in no degree affected. Such 
has been the uniform holding of the 
courts under similar circumstances.” 
Security Nat. Bank v. Bagley, 202 
Towa 701, 210 NW 947, 951, 49 ALR 
705. 


47. McKee v. Hogan, 145 Miss. 747, 
110 S 775. 


Demand on school authorities as 
condition precedent see infra § 913. 


48. Brooks v. Wyman, 220 App. 
Div. 204, 220 NYS 615 [rev 128 Misc. 
49 OAT INM STO AT: 


49. Cal.—Barry v. Goad, 
215, 2.6. P 785; 


Ida.—Nuckols v. Lyle, 8 Ida. 589, 70 
P 401, 


Ind.—Noble v. Davison, 177 Ind. 19, 
96 NE 325. 


Iowa.—Hufford v. Herrold, 189 Iowa 
853, 179 NW 53. 


Nebr.—Lindeman v. 
Nebr. 548, 141 NW 153. 


Okl.—Kellogg v. Comanche County 
School Dist. No. 10, 13 Okl. 258, 74 P 
110. 


Pa.—Witmer’s App., 15 A 428; 
Scheetz v. Norristown Borough School 
Dist., 11 Pa. Dist. 403. 


S. D.—Graves v. Jasper School Tp., 
2S. D. 414, 50 NW 904. 


89 Cal. 


Corson, 93 


Tex.—Beeman vy. 
163. SW 358. 


Utah.—Tooele Bldg. Assoc. v. Tooele 
High School Dist. No. 1, 43 Utah 362, 
134 P 894. 


Particular applications of rule see 
infra §§ 903-910. 

50. Noble v. Davison, 177 Ind. 19, 
96 NE 325. 


51. Davis v. Bradford School Dist., 
4 Pa. Co. 656. 


52. Williams v. School Dist; No. 5, 
167 Mo. A. 476, 151 SW 506. 


Mays, (Civ. A.) 


53. See infra § 916. 
; ne See Actions § 66; Injunctions 
55. Noble v. Davison, 177 Ind. 19, 


96 NE 325. 
56. See Injunctions § 11. : 


57. Carr v. Wakonda Independent 
Cons. School Dist. No. 1, 45 S, D. 
261, 186 NW 880. 


[a] Discretion not abused.—Where 
a school district alleged there were 
five hundred and eighty electors with- 
in the district, of whom less than a 
majority voted for abandonment of 
the district, while plaintiff, seeking 
to enjoin the issuance of bonds by the 
district, contended there were only 
four hundred and ninety-five elec- 
tors, because only that number vot- 
ed, the trial court did not abuse its 
discretion in refusing an injunction 
pendente lite. Carr v. Wakonda Inde- 
oii Cons. School Dist. No. 1, 45 S. 

. 261, 186 NW 880. 


58. Ga.—Jones v. Coleman, 152 Ga. 
795, 111 SE 377. 


Ill.— Lagow v. Hill, 143 Ill, A. 523 
ote 236 Til. 428, 87 NE 369 Sis 


owa.—Hufford v. Herrold, 189 Iowa 
853. 179 NW 53. 


Or.—Splonskofsky v. Minto, 62 Or. 
560), 126 PP. 15. 


Tex.—Hill v. Smithville Independ- 
ent School Dist., (Commn, A.) 239 SW 
987 [aff (Civ. A.) 251 SW 209]; Treac- 
ear v. Galveston, (Civ. A.) 28 SW (2d) 
Seen, 

59. 


Ill.—Lagow v. Hill, 143 Ill. A. 
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Statutory provisions. 


vent school officers.®® 


523 [aff 236 Ill. 428, 87 NE 369]. 


Iowa.—Security Nat. Bank v. Bag- 
ley, .202 Iowa 701, 210 NW 947, 49 
ALR 705. 


Kan.—Abraham y. Weister, 
GZ) lia a 998. 

Mo.—Williams v. School Dist. 
5, 167 Mo. A. 476, 151 SW 506. 


N. Y.—Ryszka v. Union Free School 
No. 6 Bd. of Education, 126 Misc. 622, 
214 NYS 264. 


N. D.—Shirley v. Coal Field School 
Dist. No. 16, 46-N>-b.-51, 179 NW 551. 


Loom henn: 


103 Kan, 


“No. 


21 SW (2d) 721. 
Tex.—Los Angeles Heights Inde- 


pendent School . Dist. v. Chestnut, 
(Civ. A.) 287 SW 693. 


Va.—Brown vy. Baldwin, 
536, 72 SE 143. 


“Tt is not sufficient merely to show 
an illegal action on the part of coun- 
ty officers, but it is necessary to show 
that some increased burden of taxa- 
tion would likely result from the il- 
legal exercise of power.’ State v. 
Brown, 159 Tenn. 591, 21 SW (2d) 
721, 723. 


60. See statutory provisions. 
61. See case infra this note. 


[a] In New York a _ taxpayer’s 
suit under Gen. Mun. L. § 51 will not 
lie against the board of education and 
its officers. Ford v, O’Shea, 136 Misc. 
921, 244 NYS 38. 


62. Particular applications see in- 
fra §§ 903-910 


63. See Injunctions §§ 37-45." 


64. Wall-Hay-Wall Lumber Co. v. 
Matthews, 211 Ala. 426, 100 S 824; 
Allred v. Dunn, 207 Ala. 469, 93 S 390; 
Libby v. Cramer, 6 Alaska 219; State 
v. Zuck, 67 Mont. 324, 215 P 8063 
Morse vy. Jacky, 34 Mont. 165, 85 P 
882. 


Jurisdiction in equity generally sce 
Equity §§ 7-149. 

In suits for injunctions: 
Generally see Injunctions §§ 11-68. 


Against collection of taxes see Taxa- 
tion [387 Cyc 1266-1270], 


59d, 


112 Va. 


65. State v. Zuck, 67 Mont. 324, 215 
P 806. 
66. Lerew v. Cresbard Independent 


Cons. :School Dist. No. 2, 46 S. D. 331, 
192 NW 747. : 


67. Appeal as condition precedent 
see infra § 913. 


68. See cases infra this note. 
[a] In Indiana (1) an injunction 


In some jurisdictions, pro- 
vision is made by statute for the issuance of an in- 
junction to restrain the activities of school author- 
ities at the instance of taxpayers.®° 
statutes, injunctive relief against the board of edu- 
cation or its officers does not lie when such board 
performs a state rather than a local function.®! 


[§ 901] 2. Other Available Remedies in General.” 
In accordance with general rules,®* an injunction will 
not lie, where there is an adequate remedy at law.°# 
Thus an injunction to restrain the payment of funds 
will be denied, where there is an adequate statutory 
provision for the recovery of such funds from sol- 
Injunetive relief will not 
be granted against acts already done.°® 
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Under some 


eral. 


in favor of taxpayers will not issue 
to enjoin the erection of a school 
building on the ground that the build- 
ing is unnecessary and will involve an 
expenditure creating an indebtedness 
beyond the constitutional limit, for 
the remedy therefor is an appeal un- 
der Burns St. Annot. (1914) § 6667 
from the decision to the county super- 
intendent. Todd v. Goshorn, 78 Ind. 
A. 596, 135 NE 889. (2) In case of an 
abuse ‘of discretion, the remedy is un- 
der Burns St. Annot. (1914) § 6667. 


Leedy vy. Idle, 69 Ind. A. 105, 121 NE 
B23: 
[b]. In Iowa a taxpayer’s remedy 


against an illegal or injudicious loca- 
tion of a schoolhouse is by appeal to 
the county superintendent; and in the 
absence of such appeal, an injunction 
will not issue to restrain the direc- 
tors from making an improvement on 
the site so located. Center Independ- 
ent Dist. v. Gookin, 72 Iowa 387, 34 


NW 174; Vance v. Wilton Dist. Tp., 
23 Iowa 408. 
[ec] In New York where the board 


of education adopted a resolution pro- 
viding for the issuance of bonds 
within the limit prescribed by law, 
but in a less amount than authorized 
by the vote of the electors, the prop- 
er remedy was under Education L. § 
890, providing for an appeal to the 
commissioner of education, and not 
for injunctive relief to restrain the 
issuance and sale of the bonds under 
Gen. Mun. L. § 51. Brooks v. Wyman, 
220 App. Div. 204, 220 NYS 615 [rev 
128 Mise. 42, 217 NYS 751]. 


69. 
[a] 


See-cases infra this note, 


In Indiana (1) an appeal to 
the county Superintendent under 
Burns St. Annot. (1914) § 6667 
[Burns St. Annot. (1926) § 6790]' does 
not preclude injunctive relief against 
the issuance and sale of bonds. by 
school authorities without authority 
of law. Wilkins v. Newkirk, 85 Ind. 
A, 663, 155 NE 516 [foll Shobe v. New- 
kirk, 86 Ind. A. 732, 155 NE) 925). 
(2) Acts (1861) p 78 § 39, providing 
for an appeal from a decision of 
school trustees, relative to school 
matters, to the school examiners, does 
not apply to a suit to set aside a 
fraudulent contract and enjoin the 
erection of a building in pursuance 


thereof. State v. Harhart, 27 Ind. 
USS), 
[b] In New York, (1) Hducation L. 


§ 890, providing that. rules of board 
of education can only be reviewed by 
the state commissioner of education, 
does not apply to taxpayer’s suit to 
enjoin the improper use of funds and 
property of board of education, or 
determination of constitutional ques- 
tions, or illegal acts on the part of of- 
ficials. Stein v. Brown, 125 Misc. 692, 


Appeal to school authorities. 
lowing appeals to higher school officials will preclude 
at the first instance®? a suit for injunctive relief in 
matters involving expediency of action in school mat- 
ters;°® such statutes have been held not to pre- 
vent at the first instance a suit to enjoin school au- 
thorities, where their acts are claimed to be fraud- 
ulent or in excess of the powers conferred by the 
constitution or statute.°® 


[§ 902] 3. Matters of Discretion or Policy in Gen- 
As in the case of injunctions against a school 
board or officers generally,’° in a suit by a taxpayer 
to restrain the action of school district officers, their 
diseretionary powers will not be interfered with 
in the absence of fraud or palpable abuse;7! but 


[§§ 900-902 


While statutes al- 


211 NYS 822. (2) Education L. § 890 
(formerly § 880) does not preclude in- 


junctive relief against the issuance of . 


bonds by school trustees on the 
ground that the requisite notices of 
the special school meeting to vote on 
the bond issue were not served on 
the inhabitants of the district. Aus- 
tin v. Babylon School Dist. No. 5, 68 
Mise. 538, 125 NYS 222. 


[c] In Texas, Acts 40th Leg. 
(1927) ec 88, providing a particular 
method of appeal in controversy aris- 
ing in the conduct of public schools 
is Inapplicable in matters in which 
the authority of the school trustees 
to act under constitutional or statuto- 
ry provisions is attacked. Limestone 
County School v. Wilson, (Civ. A.) 15 
SW (2d) 144; Adams v. Miles, (Civ. 
A.) 300 SW 211. 


70. 


71. Ark.—Connelly v. Earl Frazier 
eveciat School Dist., 170 Ark. 135, 279 
W 138. 


Conn.—Sheldon y. Centre School 
Dist., 25 Conn. 224. 


Ill—Mathews v. Chicago, 342 Ill. 
120, 174 NE 35; Lindblad v. Normal 
School Dist. Bd. of, Education, 122 Ill. 
A. 617 [rev on other grounds 221 Ill. 
261, 77 NE 450]. 


Ind.—Purcell v. Woodward, 75 Ind. 
A. 380, 130 NE 660. 


Iowa.—Security Nat. Bank v. Bag- 
ley, 202 Iowa 701, 210 NW 947, 49 
ALR 705; Hufford v.° Herrold, 189 
Iowa 853, 179 NW 53; Vance Y. Wil- 
CON IDISC a ., pac Towa 408. 


Ky.—Young vy. Roberts, 143 ice Salts 
136 SW 911. 


Minn.—Oliver Iron Min. Co. v. Inde- 
pendent School Dist. No. 35, 155 Minn. 
400, 198 NW 949. 


Miss.—Donald vy. Stauffer, 414 Miss. 
752, 106 S357. 


Mo.—Velton vy. Slater School Dist., 
222 Mo. A. 997, 6 SW (2d) 652. 


Nebr.—Hikenbary v. 
Nebr. 75, 82 NW 108. 


N. C.—Crabtree vy. Durham County 
aus of Education, 199 N.C, 645, 155 SH 
550. 


Oh.—Brannon vy. Tiro: Cons. School 
Dist. Bd. of Education, 99 Oh. St. 369, 
124 NE 235; Robinson v. McDonald, 
5POHM AL 876, 267Ohe Cir’ Ch No Se fone 


Pa.—Day v. Amwell Tp. School 
Dist., 283 Pa. 248, 128 A 846; Scheetz 
Vv. Norristown Borough School Dist., 
11 Pa. Dist: 


S. ‘C-—McCollum ‘v. Crosby; 114 1S: 


See Injunctions § 396. 


Porter, * 60 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 902-904] 


the court will interfere where an abuse of discre- 
tion’* or fraud?’ on the part of the school district 
authorities has occurred or is threatened. 


[§ 903] 4. Acts and Transactions Restrained—a. 
Contracts.’* If a contract or proposed contract of 
a school district affects the right of taxpayers as 
such, as a general rule, the taxpayers may, if the 
contract is “leg gal or unauthorized, sue to prevent 
the award or the making of the contract, “> or the 
performance thereof.7¢ Thus an injunction may be 
granted, where the school authorities have entered 
into a contract for a particular purpose not author- 
ized expressly or impliedly by the constitution or 
statutes,77 or which would result in an illegal or 
unauthorized indebtedness,*® or where the contract 
is with a member of a school board,*® or the bidding 
for the award of a contract is illegal.®° 


Showing illegality or other wrong and injury.*! 
An injunction will not be granted, where it is not 
shown that the contract in question is unauthorized, 
illegal, or otherwise wrongful,®? or where it is not 
shown that the contract is of such a character as to 
prejudice the rights of taxpayers,®? or that the 
rights of taxpayers are in any wise threatened or in 
danger.** In a suit under a statute, the right to an 
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showing of possible detriment as a result of the acts 
in question to the interest of the school district, 
the public, or the taxpayers.*® 


Leasing church property for school purposes.®® 
An injunction to restrain the use of church-owned 
property for the teaching of classes of the public 
schools will, not lie, where the regular school ¢ur- 
riculum is followed and there is no instruction or in- 
fluence which savors of religious instruction.§* 


Matters of discretion or policy. As in the case 
of suits by taxpayers to enjoin the acts of school 
authorities generally,*® the school district authori- 
ties will not, in the absence of fraud or misconduct, 
be interfered with in the exercise of their discre- 
tionary powers in respect of contracts on behalf of 
the school district.®® 


[§ 904] b. Levy and Collection of Tax or Assess- 
ment.®° Provided that proper grounds for the ex- 
ercise of equity jurisdiction exists, and in the ab- 
sence of statutory prohibition, a school district and 
its officers may be enjoined at the suit of tax- 
payers from levying an illegal tax or one for an 
illegal or unauthorized purpose.®! Thus injunction 
may issue to restrain the collection of a tax where 


injunction has been denied, 


Cc. 169, 103 SE 514. 


Tenn.—State v. Brown, 159 Tenn. 
591, 21 SW (2d) 721;-Parks v. Mar- 
graves, 157 Tenn. 316, 7 SW (2d) 990; 
Collins v. Janey, 147. Tenn. 477, 249 
SW 801. 


Tex.—Adams v. Mules, (Civ. A.) 300 
SW 211; Arrington v. Jones, (Civ. A.) 
191 SW. 361. 


Vt.—Eddy v. Wilson, 43 Vt. 362. 


Va.—Brown v. Baldwin, 112 Va. 
536, 72 SE 1438. 


“A court has no authority to con- 
trol the discretion vested in a board 
of education by the statutes of this 
state, or to substitute its judgment 
for the judgment of such board, up- 
on any question it is authorized by 
law to determine. Nor will a court 
restrain such board of education from 
earrying into effect its determination 
of any question within its jurisdic- 
tion, except for an abuse of discre- 
tion, or for fraud and collusion on 
the part of such board in the exercise 
of its statutory authority.” Brannon 
vy. Tiro Cons. Schoo] Dist. Bd. of Edu- 
cation, 99 Oh. St. 369, 124 NE 235, 


72. Jensen v. Hennepin County In- 
dependent Cons. School Dist. No. 85, 
160 Minn. 233, 199 NW 911; Brannon 
v. Tiro Cons. School Dist. Bd. of Edu- 
eation, 99 Oh. St. 369, 124 NE 235; 
Gemmell v. Fox, 241 Pa. 146, 88 A 
426; Peiffer v. Reno, 29 Pa. Co. 145; 
Barton v. Vickery, (Tex. Civ. A.) 189 
SW 1103. 


73. Brannon y. Tiro Cons. School 
Dist. Bd. of Education, 99 Oh. St. 369, 
124 NE 235. 


74. Cross references: 


paces or other securities see infra § 

905. 

Other available remedies in general 
see suprs § 901. 

epee under contracts see infra § 


School district contracts in general 
see supra §§ 504-619. 


75. Hively v. Nappanee School 
City, (Ind.) 169 NE 51;. Warnock v. 
Wray, 194 NYS 396; Perkins v. 


where there was no 


of Education, etc., 25 Oh. A, 


Bright, 109 Oh. 


76. Ark.—Barton  v. 
Ark. 619, 185 SW 455. 


Ill.—Lindblad v. Normal School 
Dist. Bd. of Education, 221 Ill. 261, 
77 NE 450 [rev 122 Ill. A; 617]; Stroh 
v. Casner, 201 Ill. A. 281. 


Iowa.—Peterson v. Pratt, 183 Iowa 
462, 167 NW 101; ‘Ries v. Hemmer, 
127 Iowa 408, 1083 NW 346; Weitz 
v. Des Moines Independent Dist., 87 
Towa 81, 54 NW 70. 


Utah.—Tooele Bldg. Assoc. Vv. 
Tooele High School Dist. No. 1, 438 
Utah 362, 134 P 894. 


W. Va.—Herald vy. Board of Edu- 
cation, 65 W. Va. 765, 65 SE 102, 
31 LRANS 588. 


77. Stroh v. Casner, 201 Ill. A. 281. 


78. Hively v. Nappanee School 
City, (€ind.)> 169 »sNE 513) Dolan. v- 
Lackawanna Tp. School Dist., 10 Pa. 
Dist. 694, 7 LackLegN 129 


79. Noble v. Davison, 177 Ind. 19, 
96 NE 325; Bornstein v. Louisville 
School Bd.,'137 Ky. 108, 122 SW 522. 


80. Warnock v. Wray, 194 NYS 
396; Perkins v. Bright, 109 Oh. St. 
14, 141 NE 689; Mulcahy v. Board 
492, 159 


St. 14, 141 NE 689. 
Hines, 123 


NE 324. 
81. In general see supra § 900. 


82. Independent School Dist. No. 
35 v. Oliver Iron Min. Co., 169 Minn. 
15, 208 NW 952, 210 NW 856; Ma- 
loney v. Maddever, 77 Misc. 340, 136 
NYS 498; State v. Philipp, 163 Wis. 
613,158 NW 381. 


83. Brown v. Baldwin, 112 Va. 536, 
72 SE 143. 


84. Lagow v. Hill, 143 Ill. A. 523 
[aff 236 Ill. 428, 87 NE 369]; Morse 
v. Jacky, 34 Mont. 165, 85 P 882. 


85. Abraham v. Weister, 103 Kan. 
162; 172 P 998. 


86. Restraining religious instruc- 
tion see infra § 1070. 


87. Millard v. Board of Education, 
Lae, 297, 10. NEP 669s * Pord' ey; 
O’Shea, 186 Misc. 921, 244 NYS 388; 
Dorner v. Luxemburg School Dist. 


the election held for voting the tax is void,®? or no 


No. 5, 137 Wis. 147, 118 NW 353, 19 
LRANS 171 


88. See supra § 902. 
89. Lindblad v. Normal School 
| Dist. Bd. of Education, 122 Ill. A. 


617 [rev on other grounds 221 Ill. 
261, 77 NE 450]; Collins vy. Janey, 
147 Tenn. 477, 249 SW 801. 


90. Cross references: 


Injunction for wrongful collection of 
tax see supra §§ 865-875. 

Objections and defenses in proceed- 
a to enforce tax see supra § 

School taxation in general see supra 
§§ 749-863. 


91. Ala.—Shanks v. Winkler, 210 
Ala. 101, 97 S 142. 
Ga.—Burkhart v.- Fitzgerald, 137 


Ga. 366, 73 SE 583. 


Ida.—Petrie v. Ada County Com- 
mon School Dist. No. 5, 38 Ida. 583, 
223) P5365 


Iowa.—Williams v. 
Iowa 436. 


foe as mes v. Baker, 


Peinny, 25 
16 Gray 


Nebr.—BHikenbary vy. 
Nebr. 75, 82 NW 108. 


Oh.—Moss_ v. Board of Education, 
58 Oh. St. 354, 50 NE 921. 


Pa.—Mitchell v. Kearns, 16 Pa. Su- 
bee 3854; Lueder v. Caffrey, 9 Kulp 


Re ik Telity v. Wewisy 2am leno: 
60 A 243. 


[a]. Necessity of ownership of 
school site.—In an action’ to enjoin 
the collection of a tax to repair and 
furnish a schoolhouse, the collection 
thereof will be enjoined where it ap- 
peared that the school district did 
not own the school site in fee simple 
as required by St. § 44387. Dawson 
v. Common School Dist. No. 40, 115 
Ky. 151, 72 SW 806, 24 KyL 2027. 


92. Shanks v. Winkler, 210 Ala. 
101, 97 S 142; Du Pre v. Cotton, 134 
Ga.'316, 67 SH 8765" sThomas ey. 
Abernathy County Line Independent 
School Dist., (Tex. Commn, A.) 290 


Porter, 60 
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levy is made,®* or the school district is not law- 
fully established,®* as where the act incorporating 
the district is- unconstitutional,®® or the tax is for 
the purpose of paying an illegal bond issue,°®® or the 
tax is not levied on the proper property,®’ or the 
property is not subject to taxation,®® as where ter- 
ritory is detached from the district.®® 


Showing illegality or other wrong. An injunction 
will not be granted where it is not shown that the 
tax in question is unauthorized or illegal.1. Thus 
an injunction will not issue on account of mere ir- 
regularities,? as, for example, irregularities in the 
election held for voting the tax.’ 


De facto officers. As in the case of officers gen- 
erally,* it has been held that equity will not enjoin 
de facto school officers from levying a tax at the 
suit of taxpayers.® 


Other available remedies.* Unless the facts give 
rise to some other ground for equitable inference 
beyond illegality, irregularity, or hardship in re- 
spect of the collection of the tax, an injunction 
against the tax will not lie.7 So equity will not 


SW 152 [rev (Civ. A.) 278 SW 312]; 
Cochran v. Kennon, (Tex. Civ. A.) 
161 SW 67. 


[a] Failure to give notice, provid- 1 
ed’ forsby Acts 31st Les. cd2 § 1 
foxwea; special election to vote a tax 
will permit a taxpayer to enjoin the 
collection of the tax. Cochran v. 
Kennon, (Tex. Civ. A.) 161 SW 67... 


[b] Want of two-thirds vote.—Du 
Pre v. Cotton, 134 Ga. 316, 67 SE 
876. A 


{c] Im Missouri the levy of a tax 
will not be enjoined in actions by 
taxpayers on grounds of fraud and 
irregularity in the election by rea- 
son of misconduct on the part of of- 
ficials, since the legislature has made 
no provision for contesting or review- 
ing elections of such character, and 
the courts are therefore without au- 
thority to grant relief. Remington 
v. Flemington School Dist., (Mo.) 22 [a] 
SW (2d) 800. 


118; 
NE 49 


111 SE 377 
Iowa.—Hufford 


ay 191 P 266. 
54s. “iss SW 652. 


560, 126 P 15 


Tex.—Treaccar 


Pa.—Scheetz v. 
ough School Dist., 


SCHOOLS AND SCHOOL DISTRICTS 


} 


Union School-Dist. v. New 
ion School Dist. No. 2, 1385 Ill. 464, 28 


Conn.—Sheldon vy. Centre School 2. 
Dist., 25 Conn. 224. 


Ga.—Jones v. Coleman, 152 Ga. 795, 


y.—Davis v. Anderson, 


Or.—Splonskofsky v. Minto, 62 Or. 


v. 
A.) 28 SW (2d) 887. 


Thus the levy and collection 
of a tax to pay interest and create a 


v. Herrold, 
Iowa 853, 179 NW 53. 


Kan.—Laswell v. Seaton, 


Norristown 
11 Pa. Dist. 403. 


take jurisdiction to réstrain the collection of the 
tax where the collection of the tax is not imminent* 
or there is an adequate remedy at law.? Thus an 
injunction will not lie if the taxpayer may recover 
back the tax at law? or has an adequate remedy by, 
writ of certiorari.!! Where, however, there is no 
remedy at law,’” or the remedy is inadequate, equi- 
ty will enjoin the collection of an illegal tax. Equity 
will take jurisdiction to enjoin the collection of an 
illegal tax where the tax is a lien on real estate 
and casts a cloud on the title of the taxpayers,'* or 
where a multiplicity of suits will result.t> Injune- 
tive relief against the levy of a school tax for bond- 
ed indebtedness has been denied where the bonds 
have been issued and transferred to innocent pur- 
chasers not parties to the suit.'® 


Matters of discretion or pclicy. As in the case 
of injunctions by taxpayers against the activities of 
phe authorities generally,!? in the absence of fraud 

r abuse the courts will not interfere with the ex- 
aie of the discretionary powers of school district 
officers in respect of taxation.t§ 


[§ 905] ce. Incurring Indebtedness or Issuing Evi- 


Un- {d] For erection of school build- 
ing.—Laswell v. Seaton, 107 Kan. 439, 


191 P 266. 


Hill v. Smithville Independent 
School Dist., (Tex. Commn, A.) 239 
SW 987 [aff (Civ. A.) 251 SW 209]. 


3. Hill v. Smithville Independent 
School Dist., supra. 


4 See Officers § 375. 


107 Kan. 5. Baird v. Community High School 
. No. 168, 304 Ill. 526, 136 NE 671. 


In general see supra § 901. 


7. Allred v. Dunn, 207 Ala. 469, 93 
S 390; Libby v. Cramer, 6 Alaska 219. 


8. Libby v. Cramer, supra. 


Bor- 9. Libby v. Cramer, supra; Grater 
v. Logan County Ew School Dist., 
64 Colo. 600, 173 P 714 


10. Wall-Hay-Wall Lumber Co. v. 
Mathews, 211 Ala. 426, 100 S 824; All- 
red v. Dunn, 207 Ala. 469, 938 390. 


189 


171 Ky 6. 


Galveston, (Civ. 


[§§ 904-905 


93. Gerhardt -v. Yorktown Inde- 
pendent School Dist., (Tex. Civ. A.) 
252 SW 197. 


94. Grier v. Loyless, 143 Ga. 428, 
85 SE 323; Brown v. Horne, 139 Ga. 
702, 77 SE 1125; Brown v. Hawkins, 
139 Ga. 697, 77 SE 11238; Palmer v. 
Blizaville Graded Common_ School 
Dist., 285 Ky. 75, 29 SW (2d) 648; 
Robinson v. Brunswick County, 182 
N. C. 590, 109 SE 855; Cleveland Vv. 
Gainer, (Tex. Civ. A.) 184 SW 593. 


[a] Illegal consolidation.—Cleve- 


land v. Gainer, (Tex. Civ. A.) 184 
SW 593. 

95. Vaughn: v. Simmons, 139 Ga. 
210, 476) Sh 10045. Burns wv.’ Dilley 
County Line Independent School 
Dist., (Tex. Commn. A.) 295 SW 1091 
[rev (Civ. A.) 290 SW 279]; Hill v. 


Smithville Independent School Dist., 
(Tex. Commn. A.) 239 SW 987 [aff 
(Civ. A.) 251 SW 209]. 


96. Martin v. Bennett, 139 Mo. A. 
237, 122 SW 779. 


97. Robinson v. Brunswick Coun- 
ty, 182 N. C. 590, 109 SE 855. 


98. Meneeh v. Elvira School Dist. 
No. 4, 50 S. D. 311, 210 NW 51. 


99. Se aiie: v. Toulon Tp. Hig 
School Dist. No. 4, 322 Ill. 541, 145 Nu 


sinking fund to retire school district 
bonds confirmed and validated will not 
be enjoined because voters were in- 
duced to vote for the bonds under a 
misunderstanding, or because of mis- 
representations as to the location of 
the school building to be erected, or 


because the trustees are faithless to ]. 


their promises regarding its location. 
Jones v. Coleman, 152 Ga. 795, 111 SE 
yi 


[b] Omission to levy on property 
in district.—An injunction to restrain 
the collection of school taxes will not 
issue because the school board omit- 
ted to levy the tax on a portion of 
the land of the district, which it had, 
without authority, ceded to another 
district, as the taxpayer’s remedy is 
by suit to set aside the board’s order 
and to subject the tract to the pay- 
ment of taxes. Hufford v. Herrold, 
189 Iowa 853, 179 NW 53. 


[ec] Where school district erects a 
schoclhouse with hall on second floor 
and votes to levy a tax to defray the 
expense thereof, aside from any ques- 
tion as to the propriety of erecting 
such hall, the proceedings of the dis- 
trict are not illegal as an unwarrant- 
able abuse of power, or as involving 
an extravagant and improper outlay 
of money. Sheldon v. Centre School 
Dist., 25 Conn, 224. 


11. Wall-Hay-Wall Lumber Co. vy. 
Mathews, 211 Ala. 426, 100 S 824. 


‘12. Menagh vy. Elvira School Dist. 
No. 4, 50 S. D. 311,°210 NW: 51% 


13. Shanks v. Winkler, 210 ie 
101, 97 S 142. 


14, ‘Shanks v. Winkler, supra; Pe- 
trie v. Ada County Common School 
Dist. No. 5, 38 Ida. 583, 223 P 585. 


Grounds for equity renee <: 
generally see Equity §§ 7-14 


15. Shanks v. Winkler, 
101, 97 S 142. 


16. Lerew v. Cresbard Independ- 
ent Cons. School Dist. No. 2, 46 S. D 
831, 192 NW 747. 


17. See supra § 902. 


18. Sheldon v. Centre School Dist., 
25 Conn. 224; EHEikenbary v. Porter, 60 
Nebr. 75, 82 NW 108; Scheetz v. Nor- 
ristown Borough School Dist., 11 Pa. 
Dist. 403; Eddy v. Wilson, 43 Vt. 362. 


[a] Where a school district keeps 
within its corporate power§, its pro- 
ceedings in raising and expending 
money cannot be collaterally im- 
peached and held void because, in the 
opinion of a court and jury, a less 
sum would have answered the imme- 
diate necessities of the corporation, 


210 Ale 


For later cases, developments and changes in the law see Annotations, same title and section number, 


dence of Indebtedness.1® At the suit of taxpay- 
ers school distriet authorities may be enjoined from 
ineurring an indebtedness which is unauthorized,?° 
as where the indebtedness will exceed the author- 
ized debt limit,?! or ineurring an indebtedness in 
an unauthorized manner,?? or for an unauthorized 
purpose.’ 


Bonds or other evidence of indebtedness.?4 At the 
suit of taxpayers in a proper case courts will en- 
join the school district authorities from unlawfully 
issuing,”° selling,?® or delivering?’ school district 
bonds or other securities. Thus the issuance, sale, 
or delivery of bonds or other securities will be 
enjoined when such issuance, sale, or delivery will 
inerease the school district indebtedness to an 
amount in excess of the constitutional or statutory 
limit,?® or where the district is not lawfully estab- 
lished,”° or where the election in which the issuance 
of securities was authorized is illegal or defective.?° 
In some jurisdictions the right of a taxpayer to en- 
join an illegal bond issue is given by statute.?! Un- 


-der such statutes it has been held that an injunction 


will lie to restrain an illegal bond issue on account 

of the illegality of organization of the district.?? 
Showing illegality or other wrong and injury. An 

injunction will not be granted where it is not shown 
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that the transaction in question is unauthorized, ille- 
gal, or otherwise wrongful.*® Thus injunctive re- 
lief is not warranted because of a delay in the is- 
suance of bonds where no time limit for issuance 
is prescribed and there is no abuse of power,** or 
because the district does not hold the deed to prop- 
erty on. which a building is to be erected and for 
which purpose the bonds are to be issued,** or where 
it is not shown that the prescribed limit for in-° 
debtedness has been exceeded,*® or that the election 
authorizing the bonds is illegal or defective.?7 An 
injunetion will not be granted where it is not shown 
that the rights of taxpayers will be prejudiced by 
the act or acts complained of.?§ So, where it is 
alleged that certain votes were illegal,?® or that cer- 
tain voters were deprived by lack of notice from 
voting,*® relief by injunction will be denied where 
it is not alleged or proved that the result of the elec- 
tion would have been different. 


Other available remedies.*! In the absence of 
an adequate remedy at law equity will take jurisdic- 
tion to restrain the creation of an unauthorized or 
unlawful indebtedness.*? Thus an injunction may 
issue to restrain the issuance of bonds, although the 
taxpayers may compel the officials, by mandamus, 
to aet on a petition releasing annexed territory from 


or the money might have been more 
judiciously and economically expend- 
ed. Eddy v. Wilson, 43 Vt. 362. 


19. School district indebtedness in 
general see supra §§ 624-748. 


20. Newport Bd. of Education v. 
Scott, 189 Ky. 225, 224 SW 680. 

[a] For acquisition of property.— 
Robertson yv. Yancey County Bd. of 
Education; 192 N. C. 765, 135 SE 863. 


21. Newport Bd. of Education v. 
Scott, 189 Ky. 225, 224 SW 680. 5 


22. See Kellogg v. Comanche Coun- 
ty School Dist. No. 10, 13 Okl. 285, 74 
P 110 (where payment of warrants is- 
sued unlawfully for the purpose of 
borrowing money was enjoined). 


23. Schmidt v. Blair, 203 Iowa 
1016, 213 NW 593. 

{a] Improper use of school buss- 
es.—Where school busses were un- 
lawfully used to transport children 
to athletic and scholastic contests and 
teachers to conventions, further ex- 
penditures for such purpose may be 
enjoined. Schmidt vy. Blair, 203 lowa 
1016, 213 NW 593. 

24. School district bonds and other 
securities in general see supra §§ 695— 
748. 

25. Fla.—Weinberger v. St. Johns 
County Bd. of Public Instruction, 93 
Fla. 470, 112 S 2538. 

Ida.—Ashley v. Richard, 32 Ida. 551, 
185 P 1076. if 

Kan.—Abrahams v. School Dist. No. 
38, 97 Kan. 325, 155 P 16. 

N. D.—Schouweiler v. Allen, 17 N. 
D. 510, 117 NW 866. 

Okl.—Koch v. Harris, 117 Okl. 172, 
245 P 848. 

26. Cleveland v. Gainer, (Tex. Civ. 
A.) 184 SW 593. 

27. Barry v. Clovis Bd. of Educa- 
tion, 28 N. M. 465, 169 P 314. 


28. Wilkinson v. Van Orman, 70 
Iowa 230, 30 NW 495; Robinson_v. 
McDonald, 5 Oh. A. 376, 26 Oh. Cir. 
CNS Ls: 


[a] Injunction as to excess only. 


—Where the issue is in excess of the 
statutory limit, the excess issue will 
be enjoined, but judgment may be en- 
tered authorizing the issuance in an 
amount not to exceed the prescribed 
limit. Robinson vy. McDonald, 5 Oh. 
A. 376, 26 Oh, Cir, Ct. NAS.137, 


29. Cleveland v. Gainer, (Tex. Civ. 
AC) 184 SW 593. 


[a] legal consolidation.—Cleve- 
Land v. Gainer, (Tex. Civ. A.) 184 SW 
593. 


30. Ida.—Ashley v. 
Pda. 551, 185 P1076: 


Kan.—Abrahams v. School Dist. No. 
3,91 Kan, 320, los P16. 


N. M.—Barry v. Clovis Bd. of Edu- 
cation, 23 N. M. 465, 169 P 314. 


N. Y.—Austin v. Babylon School 
Dist. No. 5, 68 Misc. 538, 125 NYS 222. 


Okl.—Koch y. Harris, 117 Okl. 172, 
245 P 848, 


[a] Want of necessary vote.— 
Ashley v. Richard, 32. Ida. 551, 185 P 
1076; Abrahams v. School Dist. No. 
33, 94) INaniveco,-1p5.P 167 Koch yy. 
Harris, 117 Okl. 172, 245 P 848. 


{b] Notice of election.—Austin v. 
Babylon School Dist. No. 5, 68 Misc. 
538, 125 NYS 222. 


{c] Submission by wrong agency. 
—Where school district bonds are in- 
valid because authorized at a special 
election conducted by the board of 
education instead of the city council, 
their issuance and sale may be en- 
joined. Barry v. Clovis Bd. of Edu- 
cation, 23 N. M. 465, 169 P 314. 


{d] In Missouri the issuance of 
bonds by a school district will not be 
enjoined in actions by taxpayers on 
grounds of fraud and irregularity in 
the election by reason of misconduct 
on the part of officials, since the leg- 
islature has made no provision for 
contesting elections of such char- 
acter, and the courts are, therefore, 
without authority to grant relief. 
Remington v. Flemington School 
Dist., 22 SW (2d) 800. 


31. See statutory provisions. 
32. Schur v, Ottawa County Rural 


Richard, 32 


High School Dist. 
421, 210 P 1105. 


33. Park v. Rural Special School 
Dist. No. 26, 173 Ark. 514, 293 SW 
1035; Connelly v. Earl Frazier Special 
School Dist., 170 Ark. 135, 279 SW 13; 
Schmutz v. Little Rock Special School 
Dist., 78 Ark. 118, 95 SW 438 (holding, 
also, that, although the directors of 
the special school district of Little 
Rock in the issuance of bonds under 
the act of 1905 exceed their authority 
in proposing to insert recitals pledg- 
ing the revenues for their payment, 
it will not be ground for enjoining the 
issuance of the bonds at the suit of 
a taxpayer); Baker v. Du Page Coun- 
ty, 224 Ill. A. 167; Flora v. Brown, 
79 Ind. A, 454, 138 NE 767; House v. 
Julius, 79 Ind. a. 237, 137 NE 766; 
Hufford v. Herrold, 189 Iowa 853, 179 
NW 53. 


34. Gregg v. Randolph County, 162 
N. C. 479, 78 SE 301. 


35. House v. Julius, 79 Ind. A, 237, 
137 NE 766 (deed to be delivered on 
payment of purchase price under con- 
tract), 


36. Bretz v. Dixon, 99 Fla. 945, 128 
S 31; Gregory v. Dixon, 99 Fla, 944, 
128 S 31; Power v. Dixon, 99 Fla. 946, 
128 S 30; Vogelsang v. Dixon, 99 Fla. 
944, 128 S 30; Juvenal v. Dixon, 99 
Fla. 936, 128 S 27; Jordan v. Bodine, 
88 Okl. 275,:213 P 88. 


87. Lauderback v. Brooks, 
Civ. A.) 283 SW. 535. 


[a] Posting notices.—Lauderback 
v. Brooks, (Tex. Civ. A.) 288 SW 535. 


38. Reid v. Eatonton, 80 Ga. 755, 
6 SE 602; Shirley v. Coal Field 
School Dist. No, 16, 46 N. D. 51, 179 
NW 551. 


39. Young v. Roberts, 143 Ky. 511, 
136 SW 911. 


40. Shirley v. Coal Field School 
Dist. No. 16, 46 N. D. 51, 179 NW 551. 


41. In general see supra § 901. 

42. Ashley v. Richard, 32 Ida. 551, 
185 P 1076; Austin v. Babylon School 
eae No. 5, 68 Misc, 538, 125 NYS 
222. 
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the district.4* Even though the taxpayer has a 
remedy by contesting the election at which the bonds 
were voted, it has been held that an injunction to 
restrain their issuance will lie.#* While statutes 
allowing an appeal to higher school authorities will 
preclude injunctive relief in matters involving the 
expediency of school matters,t® such statutes do not 
prevent injunctive relief when the school officials 
are acting in excess of their powers.*® 


Matters of discretion or policy. As in the ease 
of suits by taxpayers to enjoin the activities of the 
school authorities generally,#7? where a school dis- 
trict is authorized to issue bonds, a court of equity 
will not, in the absence of fraud or a clear abuse of 
authority, interfere with its discretionary powers.*% 


Pendency of other proceedings. The refusal to 
enjoin the issuance of bonds by a school district 
pending the determination of a petition filed with a 
board of education for the dissolution of the dis- 
trict was not erroneous where such board had no 
authority to dissolve the district;*® and it has been 
held that the issuance of bonds approved by the 
voters will not be enjoined on the ground that a 
pending contest involving titles to municipal offices 
filled at the same election may result in an adjudica- 
tion that there was no election, in which event the 
validity of the bonds may be affected.°° An injune- 
tion to restrain the issuance of bonds by a district 


43. North Carrollton y. Carrollton, 
113 Miss. 1, 73 S 812. 


[a] 


SCHOOLS AND SCHOOL DISTRICTS 


Bond issue for erection of 
schoolhouse.—Brannon y. Tiro Cons. 


‘ rs ee wi 
. oe 


[§§ 905-906 


may issue at the instance of taxpayers in annexed 
territory pending the determination of a petition 
filed with the. proper district officials to release the 
annexed territory from the district.** 


[§ 906] d. Misapplication, Diversion, or Waste of 
Funds*®?—(1) In General. Except as relief may be 
denied where the act complained of does not affect 
the taxpayer with an injury peculiar to himself,®* 
it has been held that thé authorities of a school 
district may be enjoined at the suit of taxpayers 
from making any illegal or unauthorized appropria- 
tion, use, or expenditure of the district funds,°* as 
where there is a threatened use or expenditure of 
funds for an illegal or unauthorized purpose,®® or 
a threatened diversion of funds.°°® 


Showing illegality or other wrong and injury. An 
injunction will not be granted where it is not shown 
that the act which it is sought to enjoin is in fact 
illegal, unauthorized, or otherwise wrongful.®? Thus, 
an injunction will not lie to restrain the lawful use 
of funds to construct living quarters for teachers.°* 
An injunetion will not be granted where it is not 
shown that as a result of the illegal action of the 
school authorities the taxpayer will be prejudiced.*® 


Other available remedies.°° While ordinarily equi- 
ty will not enjoin at the suit of taxpayers the use 
or expenditure of school funds by school authorities 


Ga.—Brown v. Taunton, 169 Ga. 240, 
150 SE 206. 


44. Abrahams v. School Dist. No. 
33, 97 Kan. 325, 155 P 16. 


45. See case infra this note. 


[a] In New York, where the board 
of education adopted a-resolution pro- 
viding for the issuance of bonds with- 
in the limit prescribed by law, but 
in a less amount than authorized by 
the vote of the electors, the proper 
remedy was under Education L, 
890, providing for an appeal to the 
commissioner of education, and not 
for injunctive relief to restrain the 
issuance and sale of bonds under Gen. 
Municipal L. § 51. Brooks v. Wy- 
man, 220 App. Div. 204, 220 NYS 615 
[rev 128 Misc. 42, 217 NYS 1751]. 


46. See cases infra this note. 


[a] In Indiana appeal to the coun- 
ty superintendent, under Burns Rev. 
St. (1926) § 6790, does not preclude 
injunctive relief against the issuance 
and sale of bonds by school authori- 
ties without authority of law. Wil- 
kins v. Newkirk, 85 Ind. A. 663, 155 
NE 516 [foll Shobe v. Newkirk, 86 
Ind. A. 732, 155 NE 925]. 


[b] In New York Education L, § 
890 (formerly § 880) ‘does not pre- 
clude injunctive relief against the is- 
suance of bonds by school trustees on 
the ground that the requisite notices 
of the special school meeting to vote 
on the bond issue were not served on 
the inhabitants of the district. Aus- 
tin v. Babylon School Dist. No. 5, 68 
Misc. 538, 125 NYS 222. 


47. See supra § 902. 


48. Connelly v. Earl Frazier Spe- 
cial School Dist., 170 Ark. 135, 279 
SW 13; Mathews v. Chicago, 342 Il. 
120, 174 NE 35; Young v. Roberts, 
143 Ky. 511, 1836 SW 911; Brannon y. 
Tiro Cons. School Dist. Bd. of Edu- 
tation, 99 Oh. St. 369, 124 NE 235; 
Robinson v. McDonald, 5 Oh. A. 376, 
26-Oh, Cir, CUREN. (on 13T. 


School Dist. Bd. of Education, 99 Oh. 
St. 369, 124 NE 235. 


49. Park vy. Rural Special School 
Dist. No. 26, 173 Ark. 514, 293 SW 
1035. 


50. Bullitt v. 
756, 281 SW 1081. 


51. North Carrollton v. Carrollton, 


Louisville, 213 Ky. 


113 Mise. 1, 73 S 812. 


52. Administration of finances in 
general see supra §§ 653-687. 


Recovery of funds by taxpayer on 
behalf of district see supra § 897. 


53. McKee v. Hogan, 145 Miss. 747, 
110 S 775; Arrington y. Jones, (Tex. 
Civ. A.) 191 SW 361. 


54. Ga.—Brown v. Taunton, 169 
Ga. 240, 150 SE 206; Hodges v. Tal- 
bert, 135 Ga. 253, 69 SE 103; Clark v. 
Cline, 123 Ga. 856, 51 SE 617. 


it ee v. Jamison, 39 Ill. A. 


Ky.—Logan County Fiscal Ct. v. 
Logan County Bd. of Education, 1388 


Ky. 98, 127 SW 527; Bornstein v. 
Louisville School Bd., 137 Ky. 108, 
122 SW 522. 

Mich.—Johnson v. Gibson, 240 


Mich. 515, 215 NW 338. 


N. D.—Weeks y. Hetland, 52 N. D. 
851, 202 NW 807. 


Oh.—State v. Mad River Tp. Rural 
School Dist. Bd. of Education, 104 Oh, 
St. 360, 186 NE 196. 


Pa.—Dolan vy. Lackawanna Tp. 
School Dist., 10 Pa. Dist. 694, 7 Lack 
LegN 129; Stephens v. Wyoming 
School Dist., 10 Pa. Dist. 135. 


Wis.—lIverson v. Union Free High 
Se Dist., 186 Wis. 342, 202 NW 
788. 


55. Cal.—Barry v. Goad, 89- Cal. 
2155.26 P85. 


Ill.—Kuykendall .v. Hughey, 224 Il. 
A. 550; Hysler v. Springfield School 
. No. 186 Bd. of Education, 201 


Ill. A. 116 [aff 272 Ill. 458, 112 NE 
414]; School Directors vy. Wright, 43 
i, A. 270. 


Nebr.—Lindeman vv. Carson, 93 
Nebr. 548, 141 NW 153; McLain v. 
Maricle, 60 Nebr. 353, 83 NW 85. 


Pa.—Peiffer v. Reno, 29 Pa. Co. 145. 


Wis.—Schmidt v. Joint School Dist. 
No. 4, 146 Wis. 635, 182 NW 583. 


[a] No submission to voters.— 
Kuykendall v. Hughey, 224 Ill. A. 550. 


[b] Want of necessary vote to 
erect schoolhouse.—Hysler v. Spring- 
field School Dist. No. 186 Bd. of Edu- 
cation, 201 Ill. A. 116 [aff 272 Tl. 458, 
112 NE 414]; School Directors v. 
Wright, 43 Ill. A. 270; Schmidt v. 
Joint School Dist. No. 4, 146 Wis. 635, 
132 NW 583. 


[ec] Want of majority vote to re- 
move schoolhouse.—Lindeman v. Car- 
son, 93 Nebr. 548, 141 NW 153; Mc- 
egg v. Maricle, 60 Nebr. 353, 83 NW. 


[d] Payment of pupil’s board.— 
Peiffer v. Reno, 29 Pa. Co. 145. © 


56. Connelly v. Earl Frazier Spe- 
cial School Dist., 170 Ark. 135, 279 
SW 13. 


57. ‘Smith v. Tolbert, 160 Ga. 268, 
127 SE 868. 


58. Adams vy. Miles, (Tex. Civ. A.) 
300 SW 211. 


59. Ulrich v. Clyde Tp. Fractional 
School Dist. No. 5, 228 Mich. 479, 200 
NW 159; Ryszka v. Union Free School 
Dist. No. 6 Bd. of Education, 126 Misc. 
622, 214 NYS 264; State v. Brown, 159 © 
Tenn. 591, 21 SW (2d). 721. 


60. In general see supra § 901. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 906-908] 


’ 


where there is an adequate remedy at law,*! certain 
remedies provided by statute for appeal to higher 
school authorities have been held not to affect the 
right to an injunction involving the use of funds 
when the ground asserted is based on the lack of 
authority under constitutional or statutory provi- 
sions.®? 


Matters of discretion or policy. As in suits by 
taxpayers to restrain the activities of school author- 
ities generally,®* an injunction will not be granted 
to restrain the use or expenditure of funds within 
the discretion of the schoo] authorities,®°* unless such 
authorities are guilty of fraud or an abuse of dis- 
cretion.®® 


{§ 907] (2) Payment of Claims or Debts.**° The 
authorities of a school district may be enjoined at 
the suit of taxpayers from paying out money of the 
school district on a claim or alleged indebtedness 
which is illegal or unauthorized.** 


Payment under contract.°* Except as relief may 
be denied on the ground that the act does not af- 
fect the taxpayer with a peculiar injury,®® taxpay- 
ers may sue to prevent payments under illegal or 
unauthorized contracts,’° as where entering into the 
contract creates a present indebtedness in excess of 
the prescribed limit,’71 or payments for inferior work 
in the erection of a school building.*? 


61. State v. Zuck, 67 Mont. 324, 
215 P 806. 69. 

[a] Statutory remedy for recovery | A.) 191 SW 361. 
of funds.—Rev. Codes (1921) § 1205, [a] 
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formance of contracts see supra § 903. 
Arrington y. Jones, (Tex. Civ. 


Attorney’s fees.—Whether an 
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Warrants, bonds, or other evidence of indebted- 
ness.7* School authorities may be enjoined at the 
suit of taxpayers from paying out money of the 
district on illegal or unauthorized warrants,‘* or on 
drafts delivered in pursuance of an illegal or unau- 
thorized contract.*° An injunction will be denied, 
however, where no injury to the taxpayer is shown.*® 


Payment of salary or compensation. The right of 
a taxpayer to enjoin the illegal payment of salary 
to an employee has been recognized.** Thus injune- 
tive relief has been granted to restrain payment of 
salary to a teacher where the contract of employ- 
ment is void,’® as where the contract is in excess of 
the authority of the school authorities.*® 


[§ 908] e. Acquisition, Use, Waste, and Disposi- 
tion of Property.*® A purchase or other acquisition 
of property by school authorities may be enjoined at 
the suit of taxpayers where it is unauthorized, il- 
legal, or otherwise wrongful,*§t as where the school 
district is not authorized to acquire the property, *? 
or the contract for the purchase of the property is 
with a member of the school board.8? A taxpayer 
is not entitled to an injunction against the acquisi- 
tion of property in the absence of a showing that 
the act complained of is illegal, unauthorized, or 
otherwise wrongful,** and the fact that the school 
authorities intend to make an improper use of the 


185 SW 455; Nuckols v. Lyle, 8 Ida. 
589) (OnE 401; Lindblad v. Normal 
School Dist. Bad. of Education, 221 Ill. 
261, 77 NE 450; Martin v. Jamison, 
39 Ill, A. 248, 


providing if moneys be paid unlaw- 
fully by authority of the board of 
trustees, the trustees consenting to 
such payment shall be liable to the 
district for repayment, and a suit to 
recover it may be brought by the 
county attorney, or on his refusal by 
a taxpaying elector, is legislative 
declaration that the remedy provided 
is prima facie plain, speedy, and ade- 
quate and is binding on the courts. 
State v. Zuck, 67 Mont. 324, 215 P 806. 


62. See cases infra this note. 


[a] In New York Education L. § 
890, providing that rules of a board 
of education can only be reviewed by 
a state commissioner of education, 
does not apply to a taxpayer’s suit to 
enjoin improper use of funds and 
property of the board of education, or 
determination of constitutional ques- 
tions, or illegal acts on the part of 
officials. Stein v. Brown, 125 Misc. 
692, 211 NYS 822. 


{b] In Texas Acts 40th Leg. (1927) 
e183; providing a particular method 
of appeal in controversies arising in 
the conduct of public schools is inap- 
plicable in matters in which the au- 
thority of the school trustees to act 
under constitutional or statutory pro- 
visions is attacked. Adams v. Miles, 
(Civ. A.) 300 SW 211. 


63. See supra § 902. 


State v. Brown, 159 Tenn. 591, 
21 SW (2d) 721; Adams, v. Miles, 
(Tex. Civ. A.) 300 SW 211. 


{a] Hiring of architects.—State v. 
Brown, 159 Tenn, 591, 21 SW (2d) 721. 


65. Peiffer v. Reno, 29 Pa. Co. 145; 
Barton v. Vickery, (Tex. Civ. A.) 189 
SW 1103. 


66. Payment of indebtedness in 
general see supra § 668. 


67. Brown v. Taunton, 169 Ga. 240, 
150 SE 206. 


68. Restraining execution and per- 


attorney’s fee was paid by school 
trustees out of a special maintenance 
fund prior to teachers’ salaries did 
not legally affect the taxpayers with 
a peculiar injury. Arrington v. Jones, 
(Tex. Civ. A.) 191 SW 361. 


70. Peterson v. Pratt, 183 Iowa 
462, 167 NW 101; Bornstein v. Louis- 
ville School Bd., 137 Ky. 108, 122 SW 
522; Grant v. Brouse, 2 OhS&CP 24, 
1 OhNP 145 (holding that a suit to en- 
join a board of education and its 
treasurer from making any payment 
on a contract for the sale of goods to 
the board by a mercantile firm, one 
member of which is also a member of 
the board, may be maintained by any 
resident taxpayer of the district). 


71. Anderson v. Portal Tp. Inter- 
national School Dist. No. 5, 32 N. D. 
413, 156 NW 54, LRA1917B 428, Ann 
Cas1918A 506. 


72. Carthan v. Lang, 69 Iowa 384, 
28 NW 650. 


ae In general see supra §§ 679-— 
682. : 


Restraining issuance of evidence of 
indebtedness see supra § 905. 


74. Kellogg v. Comanche County 
menogs Dist. No. 10, 13 Okl. 285, 74 P 
110. 


[a] Borrowing money.—Where a 
school district has no power to bor- 
row money by issuing warrants, their 
payment may be enjoined. Kellogg v. 
Comanche County School Dist. No. 10, 
18 OK. 285, 74 P 110. 


75. Stephens v. Wyoming School 
Dist., 10 Pa. Dist. 135; Shinn v. Jack- 
son County Bd. of Education, 39 W. 
Va. 497, 20 SE 604. 


es Fugate v. McManama, 50 Mo. 
A. 39. 


77. WNuckols y. Lyle, 8 Ida. 589, 70 
P 401. 


78. Barton v. Hines, 123 Ark. 619, 


. 


regi oars B Snip logmers of teacher 
see infra § 36 


[a] Wife ihe board member.—A 
teaching contract made with the wife 
of a member of the board of school 
trustees is void, and payment there- 
under may be enjoined at the suit of 
a taxpayer. Nuckols v. Lyle, 8 Ida. 
589, 70 P 401. 


79. Barry v. Goad, 89 Cal. 215, 26 
P 785. 
[a] Drawing draft for salary.— 


Where a contract with a teacher is 
in excess of the powers of the board 
of education, an injunction will lie 
to restrain the drawing of a draft for 
the teacher’s salary. Barry v. Goad, 
89 Cal. 215, 26 P 785. 


80. Acquisition of property in gen- 
eral see supra §§ 406-503. 


Misapplication of funds see supra 
§§ 906, 907. 


81. Robertson vy. Yancey County 
Bd. of Education, 192 N. C. 765, 135 
SE 863. 


82. Robertson v. Yancey County 
Bd. of Education, supra. 


83. Egaard v. Dahlke, 
366, 85 NW 369. 


[a] Injunction against school di- 
rector voting for purchase.—A school 
director, holding the legal title to a 
portion of a piece of property, and 
two others who have equitable inter- 
ests in it, may be enjoined, at the suit 
of a taxpayer, from voting in favor 
of its purchase by the district while 
their interests in it continue. Wit- 
mer’s App., (Pa.) 15 A 428. 


84. Westcott v. Bonner, 230 Mich. 
317, 202 NW 931. 


[a] Board member as grantor.— 
That a member of a school district 
board held a deed to property sold to 
the school district, thus necessitating 


109 Wis. 
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property has been held not to present grounds for 
As is the case in suits by tax- 
payers of school districts generally,*’® while the 
discretion of school authorities will not be inter- 
fered with by injunction, in the absence of fraud 
or abuse of diseretion,®’ injunctive relief will be 
granted for an abuse of discretion.** 


Use and disposition of property.*® 
relief is denied on the ground that the taxpayer suf- 
fers no injury peculiar to himself,®° ordinarily a 
taxpayer may sue to enjoin an unauthorized or ille- 

gal disposition,®? or an illegal or unauthorized use,°? 
’ of school property. However, a taxpayer is not en- 
titled to injunctive relief where the proposed act 
is not illegal, unauthorized, or otherwise wrongful.®? 
Thus a taxpayer cannot enjoin the sale of a school 
building properly ordered by the vote of the electors, 


injunctive relief.*® 


the execution of a quitclaim deed by 
him and his wife, was not a ground, 
in a suit by taxpayers, for setting 
aside the sale under Comp. L. (1915) 
§ 15102, in view of facts showing 
knowledge of the taxpayers of the 
proceedings leading up to purchase 
of the property and of a total ahsence 
of fraud, and of the fact that the 
property was acquired for half of its 
reasonable value. Westcott v. Bon- 
ner, 230 Mich. 317, 202 NW 9831. 


. 85. Westcott v. Bonner, supra. 
86. See supra § 902. 
87. Crabtree v. Durham County 


Bd. of Education, 199 N. C. 645, 155 
SE 550; Gemmell v. Fox, 241 Pa. 146, 
88 A 426; Parks v. Margraves, 157 
Tenn. 316, 7 SW (2d) 990. 


88. Gemmell v. Fox, 241 Pa. 146, 
88 A 426. 


[a] Illustration.—A preliminary 
injunction was properly granted in a 
taxpayers’ suit to restrain school di- 
rectors from acquiring certain ground 
for the erection of a schoolhouse, 
where there were serious objections 
to the property which they intended 
to purchase, and the requirements of 
the district could be supplied by an 
additional room to the existing 
schoolhouse, and another available 
lot had been offered to the district 
without cost. Gemmell v. Fox, 241 
Pa. 146, 88 A 426. 


89. Use and disposition of prop- 
erty in general see supra §§ 406-503. 


90. Purcell v. Woodward, 75 Ind. 
A. 380, 130 NE 660. 


{a] Use of high school for grade 
school.—A private person who suf- 
fers no special wrong cannot main- 
tain an action for the invasion of a 
public right, and therefore a taxpayer, 
and father of a pupil in the high 
school, cannot sue to enjoin the board 
of control of a joint high school build- 
ing from permitting the use of one 
room therein for a graded _ school. 
Purcell v. Woodward, 75 Ind. A. 880, 
130 NE 660. 


91. Briggs v. Borden, 71 Mich. 87, 
38 NW 712; Dooley v. Cabin Creek 
Dist. Bd. of Education, 80 W. Va. 648, 
93 SE 766; Herald v. Bd. of Educa- 
tion, 65 W. Va. 765, 65 SE 102, 31 
LRANS 588. 


[a] Leasing for production of oil 
and gas.—Residents and taxpayers in 
a school ‘district, being patrons of a 
free school therein, suing for them- 
selves and all others similarly situ- 
ated, may sue to annul a lease of a 
school lot for oil and gas made by a 
board of education as unauthorized 
and void, and enjoin the use of the lot 
for such purposes. Herald v. Bd. of 
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Exeept where 


Education, 65 W. Va. 765, 65 SE 102, 
31 LRANS 588. 


[b] Illegal method of sale.—A tax- 
payer of a school district may enjoin 
the board of education from dispos- 
ing of its property other than as pro- 
vided by Code (1913) c 45 § 10 (8 
2047), or, after a conveyance, may 
maintain suit to set it aside, and to 
enjoin grantees from taking posses- 
sion. Dooley v. Cabin Creek Dist. Bd. 
2 ames ia 80 W. Va. 648, 93 SE 


[ce] To dissolve district.—An in- 
junction will lie at the suit of a resi- 
dent taxpayer of a school district to 
restrain the board of school in- 
spectors from selling school property 
under color of a void attempt to dis- 
solve the district to which such prop- 
erty belongs. Briggs v. Borden, 71 
Mich. 87, 38 NW 712. 


92. Scofield v. Eighth School Dist., 
27 Conn. 499; Schmidt v. Blair, 203 
Iowa 1016, 213 NW 593; Tyre v. 
Krug, 159 Wis. 39, 149 NW 718, LRA 
1915C 624. 


[a] Selling school supplies at 
profit.—A taxpayer and resident of a 
city could prosecute an action for 
himself and all others similarly situ- 
ated to enjoin high school principals 
from conducting in their schools 
stores for the sale of school books 
and supplies at a profit. Tyre v. 
Krug, 159 Wis. 39, 149 NW 718, LRA 
1915C 624. 


[b] Use of school for religious 
meeting's.—Scofield v. Eighth School 
Dist., 27 Conn. 499. 


[c] Improper use of school busses. 
—Schmidt v. Blair, 203 Iowa 1016, 213 
NW 593 ; 


93. Barclay v. Wapsinonoe School 
Tp., 157 Iowa 181, 188 NW 395; Vel- 
ton v. Slater School Dist., 222 Mo. A. 
997, 6 SW (2d) 652. 


[a] Interchanging grade and high 
schools.—So long as the grade and 
high school buildings continued to be 
used for school purposes, there was 
not, in a proposed interchange of pu- 
pils of high school to high school 
building and vice versa, such diver- 
sion of use of buildings as would war- 
rant interference by injunctiorx where 
such interchange was not prohibited 
by statute. Velton v. Slater School 
Dist., 222 Mo. A. 997, 6 SW (2d) 652. 


94, Barclay v. Wapsinonoe School 
Tp., 157 Iowa 181, 138 NW 895. 


95. See supra § 902. 


96. Purcell v. Woodward, 75 Ind. 
A. 380, 130 NE 660; Velton v. Slater 
School Dist., 222 Mo. A. 997, 6 SW 
(2d) 652. 


[§§ 908-909 


even though such building was never devoted. to 
school purposes as originally contemplated.®* As in 
the case of suits by taxpayers to enjoin the acts of 
school authorities.generally,®®> in the absence of 
fraud, or abuse of authority, a court of equity will - 
not interfere at the suit of a taxpayer to restrain 
the school authorities in the exercise of their discre- 
tionary power with regard to the control of property 
of the school district.°° 


[§ 909] f. Location, Erection, or Removal of 
School Buildings.®’ 
against the erection®® or removal®® of a school build- 
ing is denied on the ground that the taxpayer suf- 
fers no special damage not common to the public, 
the authorities of a school district may be enjoined 
at the suit of taxpayers from erecting,’ maintatning,* 
or removing or relocating* a school building. But 


Except where injunctive relief 


Yor In general see supra §§ 464- 
98. Nixon v. McPherson County 


wappel Dist. No. 92, 32 Kan. 510, 4. P 
(e 


99. Parody v. Cuming County 
School-Dist. No. 11, 15 Nebr. 514, 19 
NW 633. 


1. School Directors v. Wright, 43 


Ill. A. 270; Adams v. Townsend 
Schoolhouse Bldg. Committee, 245 
Mass. 5438, 139 NE 803; Kellogg v. 


Comanche County School Dist. No. 10, 
13: Okl. -285;_74 P 110; Schmidt ty. 
Joint School Dist. No. 4, 146 Wis. 635, 
132 NW 583. ; 


[a] Gack of authority from voters. 
—School Directors v. Wright, 43 Ill. 
A. 270; Schmidt v. Joint School Dist. 
No. 4, 146 Wis. 635, 182 NW 583. 


2. Kretchmer v. Barnes County 
School Bd. Dist. No. 12, 84 N. D. 403, 
185, NW 993° [eit Cyc]. 


{a] Failure to submit question to 
voters.—Kretchmer v. Barnes County 
School Bd. Dist. No. 12, 34 N. D. 403, 
158 NW 9938, 996 [eit Cyc]. 


3.| Tucker v., McKay, 131. Mo. Ac 
728, 111 SW 867; Lindeman v. Corson, 
93 Nebr. 548, 141 NW 153; McLain v. 
Maricle, 60 Nebr. 353, 83 NW _ 85; 
Graves v. Jasper School Tp., 2 S. D. 
414, 50 NW 904; Seat v. Jones, (Rex. 
Civ. A.) 225 SW 208. 


[a] Want of majority vote of 
electors.—McLain v. Maricle, 60 Nebr. 
353, 83 NW 85; Graves v. Jasper 
School Tp., 2 S. D. 414, 50 NW 904. 


[a] Sufficiency of interest.—A 
resident and taxpayer of a school sub- 
district, who lives only one-half mile 
from a legally located schoolhouse in 
such subdistrict, and who has chil- 
dren of school age to send to school, 
and whose taxes will be materially in- 
creased by a removal of the school- 
house two and one-half miles further 
from his residence, has such an in- 
dividual interest in the subject mat- 
ter, not met with by other residents 
and taxpayers, as gives him the right 
to sue to restrain the illegal removal 
of the schoolhouse. Graves v. Jasper 
School Tp., 2 S. D. 414, 50 NW 904. 


[b] In Missouri, under Rey. St. 
(1909) § 2534, providing that threat- 
ened irreparable injury to property 
may be enjoined, taxpaying residents 
of a school district may restrain the 
district officers from exceeding their 
powers in any way that will injuri- 
ously affect plaintiffs, such as by an 
unauthorized removal of a_ school 
building. Williams v. School Dist. 
No. 5, 167 Mo. A. 476, 151 SW 506. 


4. Seat v. Jones, (Tex. Civ. A. 
or a ( Vv ) 225 


For later cases, developments anid changes in the law see Annotations, same title and section number. 


. 


§§ 909-910] 


where the school district has not been incorporated, 
an action cannot be maintained in its name, on the 
relation of taxpayers, to enjoin the district officers 
from proceeding to erect a schoolhouse with district 
funds.® 


Showing illegality or other wrong and injury. An 
injunction will not be granted where it is not shown 
that the erection,® removal,’ or relocation’ of a 
school building is illegal, unauthorized, or otherwise 
wrongful, or that the erection® or removal!® will 
prejudice the rights of the taxpayer. 


Other available remedies.t1 While injunctive re- 
hef against the erection of a school building on the 
ground of abuse of discretion has been denied where 
statutes provide for an appeal to higher school offi- 
cials,!? such statutes do not preclude injunctive re- 
lief on the ground of fraud.!* 


Matters of discretion or policy. As in suits by tax- 
payers to restrain the activities of school authori- 
ties generally,1* courts will not interfere with the 
discretionary powers of school authorities in the se- 
lection of a school site,’ or in the erection,'® or re- 
loeation,!? or the removal of a school building,'® un- 
less they are guilty of fraud or an abuse of discre- 
tion.1® 


[§ 910] g. Miscellaneous Acts. Where a practice 
has existed during a period of years ina school board 
by which the salaried offices of treasurer and sec- 
retary were held in rotation by all of the directors, 
and the incumbents of such offices regularly divided 


5. State v. Arnold, 38 Ind. 41. 
6 Hartman v. Pesotum Commun- 
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decision of school trustees, relative 
to school matters, to the school exam- 


[56 C.J.] 767 


their -compensation illegally among all the direc- 
tors, a taxpayer may enjoin the continuance of such 
a practice.?° 


Changing boundaries of or dividing district.21 <A 
taxpayer may sue to enjoin unauthorized or illegal 
division of a school district,?? or the illegal consoli- 
dation of school districts,?* but, as in the ease of 
suits for injunctions against the acts of school au- 
thorities generally,?* courts will not interfere with 
matters of discretion or policy of the school au- 
thorities,2®> as in the consolidation of school dis- 
tricts.2® While equity will not enjoin the activities 
of school authorities where there is an adequate 
remedy at law,?? certain statutory provisions pro- 
viding for an appeal to higher school authorities are 
considered inapplicable where the claim is based on 
the lack of authority of the school authorities under 
the constitution or statutes.?§ 


Elections.”® While an injunction to restrain the 
holding of an election will be denied where there is 
an adequate remedy at law,®° or where the taxpayer 
suffers no injury,?!? on the ground that equity will 
take jurisdiction to prevent the unlawful expenditure 
of public funds,” injunctive relief will be granted 
to restrain the holding of an illegal election,?? as 
where the district is not legally organized,*4 and 
where the law under which the election was to be 
held is uneonstitutional.*® 


Holding office or exercising functions. In accord- 
ance with rules elsewhere considered,*® it has been 


vais (Tex. Civ. A.) 15 SW (2d) 


ity Cons. School Dist. No. 52, 325 Ill. 
268, 156 NE 283; Laswell v. Seaton, 
107 Kan. 439, 191 P 266; Mercur v. 
Nether Providence Tp. School Dist., 8 
Del. Co. (Pa.) 269. 


7, Parker vy. Williams, 168 Ga. 301, 
147 SE 571. 


8. Velton v. Slater School Dist., 
222 Mo. A. 997, 6 SW (2d) 652. 


9. Los Angeles Heights Independ- 
ent School Dist. v. Chestnut, (Tex. 
Civ. A.) 287 SW 693. 


10. Williams v. School Dist. No. 
5, 167 Mo. A.- 476, 151 SW 506. 


11. In general see supra § 901. 
12. See cases infra this note. 


[a] In Indiana an injunction in 
favor of taxpayers will not issue to 
enjoin erection of a school building 
on the ground that the building is 
unnecessary, and will involve an ex- 
penditure creating an indebtedness 
beyond the constitutional limit, the 
remedy therefor being an appeal un- 
der Burns St. Annot. (1914) § 6667, 
from the decision to the county super- 
intendent. Todd v. Goshorn, 78 Ind. 
A. 596, 185 NE 889; Leedy v. Idle, 69 
Ind. A. 105, 121 NE 323. 


[b] Im Iowa a taxpayer’s remedy 
against an illegal or injudicious loca- 
tion of a schoolhouse is by appeal to 
the county superintendent; and in 
the absence of such an appeal an in- 
junction will not issue to restrain the 
directors from making an improve- 
ment on the site so located. Center 
Independent Dist. v. Gookin, 72 Iowa 
387, 34 NW 174; Vance v. Wilton 
Dist. Tp., 23 Iowa 408. 


13. See case infra this note. 


[a] In Indiana Acts (1861) § 39 p 
78, providing for an appeal from a 


iners, does not apply in a suit to set 
aside a fraudulent contract and to en- 
join the erection of a building in pur- 
suance thereof. State v. Earhart, 27 
Ind, 119. . 


14. See supra § 902. 
15. Hufford v. Herrold, 189 Iowa 


853, 179 NW 53; Mercur v. Nether 
Providence Tp. School Dist., 8 Del. 
Co. (P93: ) 269: 


16. Crabtree v. Durham Bd. of 
Education, 199 N. C. 645, 155 SE 550. 


17. Vance v. Wilton Dist. Tp., 23 
Iowa 408. 


18. McCollum y. Crosby, 114 S. Cc, 
169, 103 SE 514. 


19. Barton v. Vickery, 
A.) 189 SW 1103. 


[a] Illustration.—A petition, show- 
ing that school district trustees in- 
tend to spend unnecessarily school 
funds in buying a new site, which 
would inconvenience a majority of 
patrons, and which was not at the 
population center, and that the trus- 
tees acted for their own pecuniary ad- 
vantage, warrants the court in grant- 
ing a stay of proceedings at least. 
Barton v. Vickery, (Tex. Civ. A.) 189 
SW 1103. 


20. Schmeck v. Muhlenberg Tp. 
School Dist., 60 Pa. Super. : 


21. In general see supra §§ 48-90. 


Attacking legality of organization 
or alteration see supra §§ 84-86. 


22. Hopkins v. Yuma County 
School Dist. No. 11, 20 Ariz. 431, 181 
P 366. 


[a] Failure to observe statutory 
procedure.—Hopkins v. Yuma County 
School Dist. No. 11, 20 Ariz. 431, 181 
P 366. 


22. Limestone County School v. 


(Tex. Civ. 


24. See supra § 902. 


25. Day v. Amwell Tp. School 
Dist., 283 Pa. 248, 128 A 846. 
26. Day v. Amwell Tp. School 


Dist., supra. 
27. See supra § 9(1. 
28. See case infra this note. 


[a] In Texas Rev. St. (1925) arts 
2656, 2682, 2686, as amended by Acts 
40th Leg. ¢ 83 § 1, providing for ap- 
peal to the state superintendent, does 
not preclude an action to enjoin the 
consolidation of districts where the 


school authorities are acting in ex- 


cess of their powers. 
County School vy. Wilson, 
15 SW (2d) 144. 


29. Injunctions against election 
vines in general see Injunctions §§ 


30. Noguess v. Burton, (Tex. Civ. 
A.) 10 SW (2d) 216. 


31. Noguess v. Burton, supra. 


32. Consolidated School Dist. No. 
30 v. Christianson, 167 Minn. 45, 208 
NW 409. 


Injunction against misuse of school 
funds see supra §§ 906, 907. 


33. Beeman v. Mays, (Tex.’ Civ. 
A.) 163 SW 3858 (holding that tax- 
payers of a school district have ea- 
pacity to sue to restrain the holding 
of an election to abrogate a school 
tax, previously voted to supplement 
the general school fund apportioned 
to the district). 


34. Lansdell v. King, 134 Ga. 536, 
68 SE 102. 


35. Consolidated School Dist. No. 
30 v. Christianson, 167 Minn. 45, 208 
NW 409. 


36. See Officers § 3875. 


Limestone 
(Civ. -A.) 
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held that a taxpayer cannot sue to enjoin school of- 
ficers from holding, or exercising the functions of, 
their office.°* 


Banking system in schools. An injunction to re- 
strain the operation of a banking system in a school 
will not lie at the instance of a bank as a taxpayer 
where the inauguration of such system is lawful and 
within the discretion of the school authorities,**> es- 
pecially where no right or interest of the bank as a 
taxpayer is affected.*® 


[§ 911] E. Compelling Action by School Author- 
ities. While a suit by taxpayers will not he to com- 
pel school authorities to act in matters which are 
within their discretion to perform, a taxpayer ean 
inyoke the aid of equity to compel school author- 
ities to perform a plain statutory duty which would 
relieve him from paying a debt,*t or which would 
decrease his liability on a bonded indebtedness.*? 
Thus, where the statute makes it the duty of a school 
board of a consolidated district to dispose of prop- 
erty of one of the districts which has a legal bonded 
indebtedness, a taxpayer may sue to compel the board 
to dispose of such property.*® Where a school dis- 
trict contracts for the erection of a building and 
the work is partially completed when further per- 
formance is wrongfully interrupted by the school 
district, equity may compel the completion of the 
work in order to avoid a waste of public funds.*+ 


Tax. Where a person is aggrieved by the failure 
of the school district authorities to insert in the tax 
list the names of all the taxable inhabitants, his 
remedy in some jurisdictions is by an appeal to the 
county superintendent of schools,*® or by suing out 
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a common-law ecertiorari.*® 


Elections. Relief has been denied in a suit to 
compel the trustees of a school district to declare 
the result of an election called for the purpose of 
voting on a bond issue.*? 


Mandamus.** <A taxpayer may sue by mandamus 
on a proper ease to compel the performance of a 
duty affecting his interests.*® Thus a taxpayer may, 
in a proper case, compel the proper official to assess 
a tax,°® or compel the proper administration of 
school funds.°+ 


[§ 912] F. Actions—1. In General. Ordinarily 
taxpayers’ suits are equitable ones, as for example, 
to cancel, set aside, or invalidate certain instruments 
or transactions,®” and suits for injunctions.°?  In- 
junetion, and not a writ of mandamus,°* ordinarily 
is the proper remedy to restrain illegal or unauthor- 
ized acts by the school authorities,®* such as un- 
lawful expenditure of school funds,°’® or an unlawful 
eontraeting of liabilities,®>* or an unlawful consoli- 
dation of districts.°® In an action by a taxpayer 
against school district officers, there must be proper 
service of process on or appearance by the necessary 
parties,°® and a taxpayer cannot join in his suit 
separate causes of action.°® In a suit to enjoin the 
illegal payment of funds the fact that payment is 
made without authority after suit was brought would 
not divest the court of jurisdiction of the subject 
matter.®? 


[§ 913] 2. Conditions Precedent. Where a tax- 
payer sues on behalf of the school district to recover 
funds illegally paid,®? relief, if allowed, ordinarily 
will not be granted without a restoration of the con- 


. af Thomas’ v. Doughty, 163 La. 
213, 111 S 681; Brown v. Baldwin, 112 
Va. 536, 72 SE 143. 


38. Security Nat. Bank v. Bagley, 
202 Iowa 701, 210 NW 947, 49 ALR 
705. 


39. Security Nat. Bank v. Bagley, 
supra. 

40. Gragg v. Fayette County Bd. 
of Education, 200 Ky. 53, 252 SW 187. 


[a] Providing transportation for 
pupils.— Gragg v. Fayette County Bd. 
of Education, 200 Ky. 53, 252 SW 137. 


41. Grady County Cons. School 
Dist. No. 97 v. Sloan, 135 Okl. 29, 273 
Rec. 


42. Grady County Cons. School 
Dist. No. 97 v. Sloan, supra. 
43. Grady County Cons. School 


Dist. No. 97 v. Sloan, supra. 


44. Iverson vy. Union Free High 
School Dist., 186 Wis. 342,.202 NW 
788. 


45. Easton v. Calendar, 11 Wend. 
As ey DUE 


46. Easton v. Calendar, supra. 


[a] On certiorari by a taxpayer 
against a tax collector, the question 
whether bonds authorized to be issued 
by a board of education were issued 
at the time of the computation of rat- 
ables for assessment should not be de- 
cided, where no notice of the penden- 
ey of such proceeding has been given 
to anyone representing the public in- 
terests sought to be attacked. Tip- 
pett v. McGrath, 70 N. J. L. 110, 56 
A 134 [aff 71 N. J. L. 338, 59 A 1118). 
pale ee eee 


Certiorari generally see Certiorari 
Hd Css.p 80; 

47. Lee v. Groover, 151 Ga. 494, 107 
SE 587. 

48. Generally see Mandamus §8§ 
546-550. 

49. Case v. Blood, 71 Iowa 632, 33 
NW 144. 

State v. Capeller, 39 Oh. St. 


50. 
455. 

Mandamus to compel assessment 
and levy of school tax generally see 
Mandamus § 427. 


51. Case v. Blood, 71 Iowa 632, 33 
NW 144 (holding that a nonresident 
has such an interest in a school dis- 
trict in which he pays taxes as will 
give him a right of action to compel 
the proper administration of the 
school funds). 


52. See supra § 895. 
53. See supra §§ 900-910. 
54. State v. Mad River Tp. Rural 


School Dist. Bd. of Education, 104 Oh, 
St. 360, 136 NB 196. 


55. State v. Mad River Tp. Rural 
School Dist. Bd. of Education, supra; 
Hodges v. Snyder, 48 S: D. 166, 178 
NW 575. 


56. State v. Mad River Tp. Rural 
School Dist. Bd. of Education, 104 Oh, 
St. 360, 186 NE 196. 


57. Threadgill v. Coalgate Bd. of 
Education, 85 Okl. 121, 204 P 1100; 
Kellogg v. Comanche County School 
Dist. No. 10, 18 Okl. 285, 74 P 110. 


58. Hennepin County School Dist. 


No. 1385 v. McConnell, 150 Minn. 57, 
184 NW 369. 


59. Downs vy. Jefferson County 
School Dist. No. 1, 4 Wash. 309, 30 P 
147 (holding that, under Code Civ. 
Proc. § 178, in order to obtain juris- 
diction of a school district, service 
of process must be had on the clerk of 
the school district, and that service 
on an individual member of the board 
of school directors is not sufficient). 


Process generally see Process 50 C. 
J. p 4382. ‘ 


60. See case infra this note. 


[a] Single cause of action.—A suit 
by a taxpayer against a vendor to re- 
scind a conveyance and to recover the 
price paid for a parcel of land bought 
by the board of a school district, con- 
trary to the directions of the district 
meeting, is not improperly joined with 
a suit against the school board to en- 
join it from proceeding in the con- 
struction of a school building on such 
site, since the substance of the entire 
action is to prevent the acquisition 
of the unlawful site, the erection of 
a schoolhouse thereon, and the deple- 
tion of the fund provided for a site 
and building elsewhere. BEgaard v. 
Dahlke, 109 Wis. 366,*°85 NW 369. 


Joinder of causes of action general- 
ly see Actions §§ 188-274. 


61. Coreil v.. Evangeline Parish 
School Ba., 160 La. 1011, 107 S 783. 


Retention of equity jurisdiction 
generally see Equity §§ 117-129. 


62. See supra §§ 896-898. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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sideration given the school district.°* 


Request for, and refusal of, action by school au- 
thorities. While, in suits for injunetive relief by 
taxpayers to restrain illegal or unauthorized acts,°* 
a demand on the school authorities to bring suit has 
been held unnecessary,®® in some jurisdictions it ap- 
pears necessary that a taxpayer apply to the proper 
authorities for relief as a condition precedent to the 
maintenance of a suit for injunctive relief against 
illegal or unauthorized acts of school authorities.°° 
Where suit is brought by the taxpayer on behalf of 
the school district,°7 for the recovery of funds il- 
legally paid, ordinarily demand by the taxpayer on 
the proper authorities is a necessary condition pre- 
cedent to sue,®® unless the circumstances are such 
as to indieate that such a demand would be unavail- 
ing,®® or the action is against the officials themselves 
and no other officer is designated to sue under such 
cireumstances.*° 


Appeal to school authorities. Although statutes 
providing for an appeal to higher school authorities 
have been held not to affect a suit for injunctive 
relicf at the first instance where the objection is 
based on the want of authority of the school offi- 
cials,74 in matters involving the expediency of ac- 
tion in school matters the appeal to the higher school 
authorities ordinarily is the proper available rem- 
edy,’? and, unless such appeal is first taken, injunc- 
tive relief will be denied.*® 


63. Witmer v. Nichols, 320 Mo. 665, 73. Center 
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Obtaining leave. Where the statute requires that 
leave be granted to institute the action, obtaining 
leave, after an action to annul annexation proceed- 
ings and enjoin the levy and collection of a tax was 
commenced, was a substantial compliance with the 
statute.’4 


[§ 914] 3. Time To Sue,**® Limitations,’° Laches, 
and Estoppel. Under general rules‘’ a taxpayer may 
be barred from relief by laches,’* as by a long delay 
in commencing a suit to enjoin, annul, or’set aside 
the act or transaction of the school authorities.’° 
Where a taxpayer is cognizant of the illegality of 
the act or transaction of the school authorities, but 
waits until the school officials and third persons 
have proceeded and incurred expenses, he may be 
denied injunctive relief..° Thus injunctive relief 
may be denied to restrain payment under a building 
contract,*! or against the erection of a school build- 
ing,*? or against entering into contracts for the 
erection of a building,*? where the taxpayer has 
delayed the institution of his suit until. the building 
is partially or totally completed so as to make in- 
junctive relief inequitable. A taxpayer will not be 
barred of injunctive relief where the facts do not 
show that he has unreasonably delayed the institu- 
tion of the suit or has acquiesced in the action of 
the school authorities.*4 Taxpayers may be es- 
topped*® to restrain the collection of taxes for the 
payment of bonded indebtedness where they have 


collection of future taxes. Stamper 


8 SW (2d) 63. 
64. See supra §§ 900-910. 


65. Noble v. Davison, 177 Ind. 19, 
96 NE 325. 


66. McKee v. Hogan, 145 Miss. 747, 
110 S 775; State v. Brown, 159 Tenn. 
591, 21 SW (2d)- 721. 


67. See supra §§ 896, 897. 


68. Grant Tp. School Dist. v. Car- 
roll Independent School Dist., (Iowa) 
97 NW 76; Center Independent Dist. 
v. Gookin, 72 Iowa 387, 34 NW 174; 
Guillory v. Fontenot, 161 La. 67, 108 
$127; Silver Bow County School Dist. 
ae v. Richards, 62 Mont. 141, 205 


[a] Adoption of taxpayer’s com- 
plaint by school directors.—Where an 
action to recover district funds was 
originally commenced against third 
persons and the school directors were 
joined as defendants, adoption of the 
taxpayer’s complaint by the school di- 
rectors made the action one by the 
district against the remaining defend- 
ants so that the contention that the 
taxpayer could not maintain the ac- 
tion could not prevail. Thurston 
County School Dist. No. 302 v. Libby, 
135 Wash. 233, 237 P 505. 


69. Silver Bow County School Dist, 
v. Richards, 62 Mont. 141, 205 P 206. 


{a] Fraudulent transaction by 
board.—Where the majority of the 
school board acted fraudulently in 
purchasing property, it was unneces- 
sary to demand of them that they in- 
stitute suit. Silver Bow County 
School Dist. v. Richards, 62 Mont. 141, 
205 P 206. 


70. Brown v. Taunton, 169 Ga. 240, 
150 SE 206; Egaard vy. Dahlke, 109 
Wis. 366, 85 NW 369. 

71. See supra § 901. 

72. See supra § 901. 
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Gookin, 72 Iowa 387, 34 NW 174; Hib- 
bitts v. Robison, (Tex. Civ. A.) 281 
SW 574; Davis v. Hemphill, (Tex. Civ. 
A.) 243 SW 691. 


74. Menagh v. Elvira School Dist. 
No.24, 50 S; D. 311, 210 NW 651. 


75. In suits for injunction general- 
ly see Injunctions § 468. 


76. Generally see Limitations of 
Actions 37 C. J.’ p 666 


77. See Equity §§ 211-250; Injunc- 
tions §§ 5214-58. 


78. Conners v. Lowell, 246 Mass. 
279, 140 NE 742; Los Angeles Heights 
Independent School Dist. v. Chestnut, 
(Tex. Civ. A.) 287 SW 698. 


79. Dobbs v. Hardin, 137 Ga. 191, 
73 SE 582; Stamper v. Roberts, 90 Mo. 
683, 3 SW 214; Kircher v. Evers, (Mo. 
A.) 247 SW 251; Fugate v..McNana- 
ma, 50 Mo. A. 39; Walcott v. Dennes, 
29 Okl. 228, 116 P 784; Dorner v. Lux- 
emburg School Dist. No. 5, 137 Wis. 
147, 118 NW 353, 19 LRANS 171. 


[a] Delay of six and _ one-half 
years.—Where the action of a school 
district in voting to remove a school- 
house site to the village of S took 
place in 1909 and plaintiff resident 
was fully aware of the removal but 
took no action with respect thereto 
until six and one-half years after the 
vote was taken and the school re- 
moved, in an application for injunc- 
tion to restrain the payment of teach- 
ing expenses other than those incur- 
red in the original school district, 
plaintiff was barred by laches against 
any relief based on irregularities at- 
tending the removal. Kircher. 9 v. 
Evers, (Mo. A.) 247 SW-251 [transf 
238 SW 1086]. 


[b] Delay of four years.—One who 
for four years has been a member of 
a school district, and paid taxes to it, 
is estopped to deny its legal existence 
and obtain an injunction against the 


v. Roberts, 90 Mo. 683, 3 SW 214. 


80. Conners v. Lowell, 246 Mass. 
279, 140 NE 742; Lerew v. Cresbard 
Independent Cons. School Dist. No. 
2, 46 S. D. 331, 192 NW 747. 


[a] MIllustration.—In a suit to re- 
strain a tax levy for payment of bonds 
and construction of a school building 
for a consolidated school district, 
plaintiffs were guilty of laches where 
they had full knowledge of the pro- 
ceedings and participated therein, but 
failed to institute suit until after the 
bonds had been issued, subscribed for, 
and sold, and the contract for the 
schoolhouse had been let, a site pur- 
chased, and much of the material for 
the schoolhouse placed thereon. Le- 
rew v. Cresbard Independent Cons. 


School Dist. No. 2, 46 S. D. 381, 192 
NW 747. 

81. Conners v. Lowell, 246 Mass. 
279, 140 NE 742. 

82. Hopkins v. Howard, 131 Or. 


448, 283 P 18. 


83. Oliver Iron Min. Co. v. Inde- 
pendent School Dist. No. 35, 155 Minn. 
400, 198 NW 949. 


84 Bradwisch vy. Howey, 47 S. D. 
369, 198 NW 820. 


[a] MTllustration.—Plaintiffs who 
participated in an election on the 
question of consolidating school dis- 
tricts were not guilty of laches in su- 
ing to restrain the operation of the 
district six days after election for is- 
suing bonds and in applying for a tem- 
porary injunction about six months 
after reversal of the order denying 
temporary injunction, removal of 
school buildings and school property 
during the pendency of this and the 
former action being at respondents’ 
own risk. Bradwisch v. Howey, 47 
S. D. 369, 198 NW 820. 


85. Estoppel generally see Estop- 
pel 21 C. J. p 1052. 
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taken no steps to prevent the issuance and sale of 
the bonds.8® A taxpayer who has voted or petitioned 
for a bond issue and the levy of a tax cannot later 
complain that the proceedings were illegal.67 A 
taxpayer is not estopped to enjoin the collection of 
a school tax where he has not voted for the tax or 
acquiesced therein to the prejudice of the school dis- 
trict,*® and the mere lapse of time does not neces- 
sarily work an estoppel.*® Taxpayers cannot re- 
strain the levy and collection of a school tax on the 
ground that no indebtedness has actually been in- 
curred by a delivery of bonds and erection of a school 
building when such taxpayers, by injunction, had 
restrained the issuance and delivery of the bonds 
and the erection of the school building.*® In a suit 
to enjoin the consolidation of districts the fact that 
taxpayers delayed suit until after the vote on con- 
solidation was taken does not preclude relief.°t A 
taxpayer is not estopped from enjoining the erection 
of a schoolhouse under a contract merely because he 
did not seek to prevent the execution of the contract 
by the school authorities and did not enjoin pay- 
ment thereunder.®? Where a proposed bond issue 
is void and not merely irregular, a taxpayer ordi- 
narily is not estopped to restrain its issuance and 
sale.°* Thus, where the maturities of bonds fixed 
by the issuing body are contrary to the express re- 
quirements of the constitution, such bonds are void 
ab initio, and cannot be validated by curative leg- 
islation, and a taxpayer is not estopped to enjoin 
the issuance and sale of bonds on the ground that 
he failed to intervene in the validation proceedings 
brought under curative statutes.°* But, where the 
bonds are duly validated, taxpayers who do not 
intervene in the proceeding to validate the bonds, 
or in a subsequent proceeding to enjoin their issu- 
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ance, cannot attack their legality by a suit to enjoin 
collection of a tax for their payment on the ground 
that the county was not divided into school districts, 
as provided by. statute.?® Since a taxpayer suing 
on behalf of a school district ordinarily has no great- 
er rights than the district,°® if the district is es- 
topped, so also is the taxpayer.®? A taxpayer is 
not estopped to sue on behalf of a school district to 
recover back funds illegally paid because he failed 
to act more vigorously in preventing payment, when 
he did what was reasonable to prevent payment.?® 
In a suit to annul bonds regularly issued, where the 
suit was not instituted until after the bonds were 
sold and the money expended, equity will refuse re- 
ete? : 


[§ 915] 4. Parties.1 In accordance with general 
rules,” all persons who are interested in the subject 
matter of the suit, and whose rights are to be af- 
fected by the judgment or decree to be rendered 
therein, or whose presence is essential to a complete 
determination of the controversy, must be made par- 
ties;? and, conversely, persons who are not inter- 
ested in the subject matter of the action or affected 
are not necessary parties.* 


Plaintiffs. As in actions generally,> in some ju- 
risdictions in an action to restrain the sale of real 
estate of several taxpayers for the purpose of eol- 
lecting delinquent taxes, it has been held that such 
taxpayers do not have such interest in common as 
to authorize a suit by one taxpayer on behalf of 
himself and others,® but each taxpayer desiring re- 
lief must bring his action.‘ In a suit to restrain an 
issuance of bonds by a school district, resident tax- 
payers have such a direct legal interest in the ques- 
tion as to make them proper parties plaintiff.’ 


In suits for injunction generally see 
Injunctions § 52. 

86. Grater v. Logan County High 
School Dist., 64 Colo. 600, 173 P 714. 

Estoppel to deny irregularity of 
school bonds in general see supra § 
745. 


87. Frazier v. Franklin Parish 
Public Schools Bd. of Directors, 153 
La. 1083, 97 S 199. 


{a] Thus taxpayers who voted for 


a bond issue and levy of a special | 


tax in a school district could not at- 
tack the legality of the proceedings 
because the school district was not 
correctly named in some of the pro- 
ceedings, because the election was 
“held on the same day as an election 
for a different purpose, or because of 
defects in the published notice under 
Act <1910) No. 256° p 8. . Krazier v. 
Franklin Parish Public Schools Bd. of 
Directors, 153 La. 1083, 97 S 199. 


88. Du Pre v. Cotton, 134 Ga. 316, 
67 SE 876. 


[a] Illustration.—Where it did not 
appear that plaintiffs, seeking to en- 
join collection of a school tax, had 
voted for the tax, but that several of 
them had protested against the legal- 
ity of the election at which such tax 
was voted and had made their objec- 
tion to the authorities charged with 
the collection of taxes, that the board 
of trustees was uncertain as to the le- 
gality of the election and collection of 
the tax and had incurred no expense 
on the faith of the election, plaintiffs’ 
delay in filing their bill to enjoin col- 


lection of the tax until six months 
after the election, when the taxes 
were first attempted to be collected of 
them, did not constitute laches, 
estopping them from objection to the 
collection of the tax. Du Pre v. Cot- 
ton, 184 Ga. 316, 67 SE 876. 


[b] Failure to appeal to school au- 
thorities.—Taxpayers not participat- 
ing in a school district consolidation 
were not estopped from restraining 
consolidation because of failure to ap- 
peal to school authorities. Williams- 
burg County School Dist. No. 60 v. 
Montgomery, 150 S. C. 391, 148 SE 218. 


89. See case infra this note. 


[a] Lapse of six years.—Where 
annexation of territory was inopera- 
tive because having been accomplish- 
ed under a repealed statute, the lapse 
of six years would not estop taxpay- 
ers from enjoining the levy and col- 
lection of a tax on the ground of ille- 
gal annexation. Palmer v. Elizaville 
Graded Common School Dist., 235 Ky. 
75, 29 SW (2d) 648. 


90. Wadlow v. Consolidated School 
Dist. No.\3 Tp. 30, GMo. A.) 212 SW 
904, 

91. Hennepin County School Dist. 
No, 185 v, McConnell, 150 Minn, 57, 184 
NW 369. 

92. Coreil v. Evangeline Parish 
School Bd., 160 La. 1011, 107 S 783. 

93. Weinberger v. St. Johns Coun- 
ty Bd. of Public Instruction, 93 Fla. 
470, 112 S 258. 


94. Weinberger v. St. Johns Coun- 


ty Bd. of Public Instruction, 93 Fla.' Iowa 


470, 112 S 253. 


95. Dumas v. Rigdon, 151 Ga. 267, 
106 SE 261. 


96. See supra § 896. 

97. Davis v. White, 171 Ark, 385, 
284 SW 764. 

98. Milquet v. Van Straten, 186 
Wis. 3038, 202 NW 670. 

99. Robinson v. Wiese, (Mo.) 210 
SW 889. 


1. Parties in suits for: 


Cancellation of instruments in gener- 
al see Cancellation of Instruments 
§§ 126-141. 


Injunctions in general see Injunctions 
§§ 469-495. 


Right of taxpayer to intervene on 
behalf of district see supra § 898. 


Nie See Parties §§ 8-11; Equity § 


3. Webster v. Jackson, 304 Ill. 569, 
136 NE 770; Casey v. Dare County, 
168 N. C. 285, 84 SE 268; Shinn v. 
Jackson County Bd. of Eeucation, 39 
W. Va. 497, 20 SE 604. 


4 Grier v. Loyless, 143 Ga. 428, 85 
SE 323; Consolidated School Dist. No. 
30 v. Christianson, 167 Minn. 45, 208 
NW 409. 


5. See Parties §§ 108-137. 


6. Newcomb v. Horton, 18 Wis. 


7. Newcomb v. Horton, supra. 


8. Wilkinson v. Van Orman, 70 
230, 30 NW 495. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Defendants. An interested district is a necessary 
party defendant in a suit to deprive it of territory,® 
or to enjoin-the collection of its taxes.1° In a suit 
by taxpayers to enjoin the payment of and to cancel 
district bonds on the ground that they are void, the 
school district is a proper,!! but not a necessary,?? 
party. Where a board of education is authorized 
to issue bonds, in a suit to enjoin the issuance of 
bonds!* and the levy and collection of a tax with 


which to pay the interest thereon,!* the board is not — 


only a proper,?® but is a necessary,?® party. Where 
a county is not laid off into districts as provided by 
statute, causing the levy of the tax to be void, in 
a suit to enjoin the collection of a tax the tax col- 
lector of the county is the only necessary party de- 
fendant,'’ and it is not necessary to join the county 
as defendant.1® In a suit against school commis- 
sioners of a city to enjoin the letting of a contract,!® 
the city is a proper,?° but not a necessary,*! party 
defendant. In a suit to enjoin the erection of a 
school building?? or to enjoin the levy of a tax to 
provide for a bond issue voted for the purpose of 
erecting a schoolhouse, the contract for which has 
been let,?* the contractor should be made a party to 
the suit. In a suit by taxpayers to enjoin the calling 
or holding of a school election,?* the petitioners for 
the election are not necessary parties defendant.?® 
A taxpayer, suing on behalf of the school district?® 
to recover funds: illegally expended, may unite as 
defendants all against whom relief is asked and 


9. Webster v. Jackson, 304 Ill. 569, 
136 NE 770. : 


amount so that, 
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in accounting for 
funds received from tax collector and 
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whose rights will be affected by a determination of 
the action.?7 


Holders of bonds, warrants, or judgments. In a 
suit to cancel bonds issued in pursuance of an elec- 
tion?® or to enjoin a tax levy for the purpose of 
making provision for payment of the bonds,*® the 
purchasers of the bonds should be made parties to 
the suit. In a suit against a school board. and con- 
tractors erecting a schoolhouse to enjoin a partial 
payment to the contractors under the contract on 
account of such sum having been added illegally to 
the contractor’s bid for the purpose of payment to 
the buyer of the bonds issued to pay for the building, 
such buyer was not a necessary party defendant 
since it, as well as defendants, was a joint tort-feasor 
who might be such jointly or severally.2° The hold- 
er of an illegal school district warrant, it has been 
held, is not a necessary party to a suit by a taxpayer 
to enjoin its payment.?! In a suit to enjoin the sale 
of property for the purpose of collecting a delin- 
quent tax with which to pay several judgments, the 
holders of the judgments should be made defend- 
ants.°? 


[§ 916] 5. Pleading. In accordance with general 
rules,?? the complaint, petition, or bill must allege 
facts necessary to authorize the relief demanded,?* 
as for example, the facts showing illegality or lack 
of authority,*> as on account of the invalidity of the 


mer’s App., (Pa.) 15 A 428. (3) Bill 
to restrain the collection of a tax by 


10. Webster v. Jackson, supra; 
Vance v. Miller, (Tex. Civ. A.) 170 SW 
838 [rev on other grounds 107 Tex. 
485, 180 SW 739]. 


11. Holliday v. Hilderbrandt, 97 
Iowa 177, 66 NW 89. 


12. Holliday v. Hilderbrandt, su- 
pra. 

13. See supra § 905. \ 

14. See supra § 904. 

15. Casey v. Dare County, 168 N.C. 


285, 84 SE 268. 
16. Casey v. Dare County, supra. 


17. Grier v. Loyless, 143 Ga. 428, 
85 SE 323. 


18. Grier v. Loyless, supra. 
19. See supra § 903. 
20. McBride v. Ashley, 91 Misc. 


585, 154 NYS 1010 [aff 174 App. Div. 
650, 160 NYS 406]. 


21. McBride v. Ashley, supra. 

22. Walcott v. Dennes, 29 Okl. 228, 
116 P 784. 

23. Lerew v. Cresbard Independent 


Cons. School Dist. No. 2, 46 S. D. 331, 
192 NW 747. 


24. See supra § 910. 


25. Consolidated School Dist. No. 
30 v. Christianson, 167 Minn. 45, 208 
NW 409; Beeman v. Mays, (Tex. Civ. 
A.) 163 SW 358. 


26. See supra § 897. 


27. Brown v. Taunton, 169 Ga. 240, 
150 SE 206. 


[a] freasurers of school district. 
—‘Where complaint charged that each 
of treasurers of school district ac- 
counted for less than amount that 
should have been accounted for, all 
treasurers could be joined in same ac- 
tion for accounting, though amounts 
claimed against treasurers varied in 


predecessor of each treasurer final li- 
ability for deficit might be fixed and 
determined.” Brown v. Taunton, 169 
Ga. 240, 150 SE 206. 


28. Walcott v. Dennes, 29 Okl. 228, 
116 P 784. 
29. Grater v. Logan County High 


School Dist., 64 Colo. 600, 173 P 714; 
Brockway v. Louisa County, 133 Iowa 
293, 110 NW 844; Lerew v. Cresbard 
Independent Cons. School Dist. No. 2, 
46 S. D. 331, 192 NW 747. 


30. Coreil v. Evangeline Parish 
School Bd., 160 La. 1011, 107 S 788. 


31. Kellogg v. Comanche County 
School Dist. No. 10, 13 Okl. 285, 74 P 
110. 


32. 
566. . 
33. See Pleading 49 C. J. p 1; Equi- 
ty §§ 374-669; Injunctions §§ 528- 
577. 


34. 


Newcomb vy. Horton, 18 Wis. 


Witmer’s App., (Pa.) 15 A 428. 


35. Bretz v. Dixon, 99 Fla. 945, 128 
S 31; Gregory v. Dixon, 99 Fla. 944, 
128 S 31; Vogelsang v. Dixon, 99 Fla. 
944, 128 S 30; Power v. Dixon, 99 Fla. 
946, 128 S 30; Juvenal v. Dixon, 99 
Fla. 936, 128 S 27; 
this note. 


{a] Allegations held sufficient: (1) 
Allegation that a schoolhouse was 
built and supported by taxes levied on 
the taxable property of the district 
sufficiently averred that the district 
owned the schoolhouse. Lindeman v. 
Corson, 93 Nebr. 548, 141 NW 153. 
2) Bill alleging that a board of school 

irectors fraudulently and unlawfully 
conspired to collect a building tax for 
the purpose of purchasing a certain 
building in which some of them were 
interested sufficiently avers that some 
of the members of the board have an 
interest in the building about to be 
bought and are unlawfully acting to- 
gether to sell it to the district. Wit- 


and cases infra 


a school district which was directed 
mainly to the manner by which the 
tax was authorized and not to its le- 
gality, but which did challenge the 
legality of the tax on general grounds 
and contained a general prayer for re- 
lief, was sufficient to raise the ques- 
tion that the tax violated the consti- 
tutional limitation as to amount. 
Jacobs v. Cauthorn, 293 Mo. 154, 238 
SW 4438. 


[b] Allegations held insufficient: 
(1) To show that issuance of bonds 
would violate constitution or place 
unauthorized tax burden on district. 
Bretz v. Dixon, 99 Fla. 945, 128 S 31; 
Gregory v.’Dixon, 99 Fla. 944, 128 S 
31; Vogelsang v. Dixon, 99 Fla. 944, 
128 S 30; Power v. Dixon, 99 Fla. 946, 
128 S 30; Juvenal v. Dixon, 99 Fla. 
936, 128 S 27. (2) Petition in a suit 
to compel the boards of education and 
city council to levy taxes for support 
of colored schools is demurrable, 
where it does not allege that the gen- 
eral council had failed or refused to 
comply with the resolution of the 
board of education. Pineville v. 
Moore, 190 Ky. 357, 227 SW 477. (3) 
Complaint by taxpayers seeking to en- 
join the sale of school bonds author- 
ized by special election is insufficient 
to state a cause of action'and is open 
to demurrer, where it appeared on the 
face thereof that the requirements of 
the statute had been substantially 
complied with in all particulars. 
Parks v. Yavapai County School Dist. 
No. 122) Arizs 18, °193 Ba s3ss : (4) 
Petition seeking to enjoin a bond is- 
sue, which has been regularly submit- 
ted to the voters of a school district, 
and received the required assent un- 
der Const. art 10 § 26, for the reason 
that, after numerous taxpayers have 
listed their property, the assessor 
raised the valuation of the property, 
and for that reason the total valua- 
tion of the property was insufficient to 
justify the bond issue, but which fails 
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school election under which the act is authorized,?® 
or fraud, collusion, bad faith, or abuse of discre- 
The petition must aver that plaintiff is a 
taxpayer,** and that, it has been held, he sues not 
only on his own behalf but also on behalf of others 
similarly situated,?® and must allege that the proper 
In a suit to recover 
funds fraudulently disposed of by the school board, 
the petition must allege that the board was a party 
Where the statute provides an ade- 
quate remedy at law for the recovery of public funds, 
a petition for injunctive relief to restrain payment 
must allege that the parties from whom recovery 


tion.?7 


authorities have failed to act.*° 


to the fraud.41 


might be had are insolvent.*? 


Certainty. Where the complaint is not specific, 
the defect should be remedied by a motion to make 


to allege that the valuation is exces- 
Sive, failed to state a cause of action 
for injunction. Jordan v. Bodine, 88 
Okl. 275, 213 P 88. (5) Allegation that 
“the vote of the qualified electors of 
said district (for establishing a high 
school) was not had’ was not equiva- 
lent to alleging that no election was 
had or to an allegation that a ‘‘ma- 
jority” of the qualified electors did not 
vote for the proposition; nor was an 
allegation that no notice was given 
a member of a meeting of the board 
of education equivalent to alleging 
that no notice was sent. Tooele Bldg. 
Assoc. v. Tooele High School Dist. 
No. 1, 43 Utah 362, 134 P 894, 


36. Pulliam v. Bardstown Graded 
‘Common School Dist., 216 Ky. 266, 287 
SW 735; and cases infra this note. 


[a] Allegations held _ sufficient: 
(1) Complaint in a suit to enjoin the 
issuance and sale of bonds authorized 
by the vote of the electors, which 
shows that the bonds were authorized 
by a majority of one vote, and that 
certain persons, naming them, voted 
for such bond issue, that such persons 
at the time of the election were not 
bona fide residents of the school dis- 
trict, and entitled to vote therein, and 
which contains other allegations 
showing that the votes cast by such 
persons changed the result of the elec- 
tion, was sufficient on demurrer. 
Klutts v. Jones, 20 N. M. 230, 148 P 
494. (2) Averment on information in 
a bill to restrain the assessment of a 
school district special tax that no 
written notice of the election was giv- 
en by posting for a period of thirty 
days prior to the date of the election 
in three public places as required by 
law was a sufficient averment of in- 
sufficiency of the notice by posting. 
Shanks v. Winkler, 210 Ala. 101, 97 S 
142. 


[b] Allegations held insufficient: 
(1) To show illegality of votes. Alex- 
ander v. Phillips, 31 Ariz. 503, 254 P 
1056, 52 ALR 244. (2) To show that 
notices of the election were improper- 
ly posted where the petition further 
admits the proper posting. Lauder- 
back v. Brooks, (Tex. Civ. A.) 283 SW 
535. (3) Petition for injunction re- 
straining the collection of taxes vot- 
ed at a school election, failing to spec- 
ify the grounds on which the validity 
of the election is assailed, but merely 
averring that there was no election 
on the question, was wholly insuffi- 
cient to state a cause of action. Trav- 
elstead v. Ray, 169 Ky. 706, 185 SW 
91. (4) Complaint in an action to re- 
strain the issuance of school bonds 
alleging that certain voters were 
fraudulently deprived of voting is in- 
sufficient in the absence of allegation 
that the result of the election would 
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more specific rather than by demurrer.*? 


Issuable facts and not mere conclusions or opin- 
ions under general rules** must be alleged in the 
complaint or bill.*® 
allege injury without stating the facts,*® and where 
injunctive relief is prayed, the petition must show 
in what respects the injury is irreparable,** and why 
plaintiff has no plain, speedy, and adequate remedy 
The facts which constitute fraud relied 
‘upon must be clearly alleged.*® 


Issues, proof, and variance.°° 
puts in issue every material allegation of the plead- 
ing to which it is addressed.*! 


It is not sufficient merely to 


A general denial 


The material allega- 


tions of a complaint, petition, or bill put in issue 


have been different had they been per- 
mitted to vote. Shirley v. Coal Field 
School Dist. No. 16, 46 N. D. 51, 179 
NW 551. 


37. See cases infra this note. 


[a] Allegations held _ sufficient: 
(1) To show collusion between school 
board and contractor. Ford v. Colli- 
son, 128 Ark. 119; 198 SW 581. (¢2) 
To show abuse of discretion in locat- 
ing school building. Barton v. Vick- 
ery, (Tex. Civ. A.) 189 SW 1108. 


[b] Allegations held insufficient: 
(1) To show that acts of board of di- 
rectors in selecting school site were 
capricious, arbitrary, unreasonable, 
fraudulent, or in abuse of discretion. 
Parks v. Margraves, 157 Tenn. 316, 7 
SW (2d) 990. (2) To show that board 
of directors in consolidating districts 
was exercising an arbitrary will or 
caprice, and not a reasonable discre- 
tion. Day v. Amwell Tp. School Dist., 
283 Pa. 248, 128 A 846. (3) Allega- 
tions that the voters in a school bond 
election were induced to vote by rep- 
resentations as to location of the site 
of the school building and purpose 
of a bond issue were not Sufficient to 
show such fraud or misrepresentation 
as would entitle complainants to an- 
nul the election or restrain the issu- 
ance of the bonds. Baker v. Du Page 
County, 224 Ill. A. 167. (4) Petition 
by taxpayers to have bonds issued by 
a school district declared invalid on 
account of fraud in the election, not 
filed until after the bonds had been 
issued and sold and the proceeds ex- 
pended, which failed to plead facts 
showing plaintiff's prior ignorance of 
the fraud, was fatally defective. Rob- 
inson v. Wiese, (Mo.) 210 SW 889. 


38. Williams v. School Dist. No. 
5, 167 Mo. A. 476, 151 SW 506. 


39. McKee v. Hogan, 145 Miss. 
T47, 110 S. 7753; McClung v. Livesay, 
7 W. Va. 329. 


40. Mishler v. Emerson, 88 Ind. 
A. 420, 164 NE) 292; ‘Guillory. v. 
Fontenot, 161 La. 67, 108 S 127; Mc- 
Kee v. Hogan, 145 Miss. 747, 110 S 
Yaraays 


41. Guillory y. Fontenot, 161 La. 
GUE AMOS Si wei 


42. State v. Zuck, 67 Mont. 324, 
215 806. 

43. Ford v. Collison, 128 Ark. 119, 
193 SW 531; Klutts v. Jones, 20 


M. 230, 148 P 494; Egaard v. Danlke 
109 Wis. 366, 85 NW 369. 


[a] In absence of motion to make 
complaint more specific, a complaint 
which, although not alleging as it 
should the value of taxable proper- 
ty within the district, alleged that 
the amount of 


must be proved.®? 
relief, controverted allegations that plaintiffs are 


indebtedness created, 


Thus, in a suit for injunctive 


by a contract plus present indebted- 
ness was in excess of two per cent 
of such value was sufficient. Hively 
tee eee School City, (Ind.) 169 


44. See Pleading §§ 17-70; 
ty § 407; Injunctions §§ 533, 


45. Remington We Flemington 
School Dist., (Mo.) 22 SW (2d) 800; 
Williams v. School Dist. No. 5, 167 
Mo. A. 476, 151 SW 506; Parks>v. 
Oe BREE, 157 Tenn. 316, 7 SW (2d) 


[a] egal existence of district.— 
A petition seeking to enjoin issuance 
cf school bonds alleging legal non- 
existence of the district did not pre- 
sent an issue of the proper existence 
as being only a conclusion. Reming- 
ton v. Flemington School Dist., (Mo.) 
22 SW (2d) 800. 


[b] Opinions and inferences.—A 
taxpayers’ bill seeking to restrain 
establishment of a joint high school 
under School Code (1911) § 1801 (P. 
L. p 3809; St. [1920] § 5114), which 
alleged that the present building was 
adequate, that the proposed building 
was unnecessary and its location re- 
mcte, that its establishment would be 
an unreasonable expenditure of 
school funds, and that future high 
school needs could be furnished more 
economically and the building could 
be more conveniently located, alleged 
only opinions and inferences, and 
failed to show that the board was 
exercising arbitrary will or caprice. 
Day v. Amwell Tp. School Dist., 283 
Pa. 248, 128 A 846. 


46. Williams v. School Dist. 
5, 167 Mo. A. 476, 151 SW 506. 


Equi- 
34. 


No. 


47. Williams v. School Dist. No. 
5, supra; McClung v. Levesay, 7 W. 
Va. 329. 

48. State v. Zuck, 67 Mont. 324, 


215 P 806. 


49. Robinson v. Wiese, 
SW 889. 


Pleading fraud generally see Fraud 
§§ 144-160; Pleading § 88; Injunc- 
tions § 548. 


50. Generally see Pleading § 1144—- 
1159; Equity §§ 670-678. 


51. Williams v. School Dist. No. 
5, 167 Mo. A. 476, 151 SW 506 (hold- 
ing that an allegation, in a petition 
to enjoin the removal of a_ school 
building, that plaintiffs were resident 
taxpayers, and that the removal was 
unauthorized, shows a special inter- 
est in plaintiffs entitling them to an 
injunction, and such allegation is put 
in issue by a general denial). 


52. Williams v. School Dist. No. 
5, supra. 


(Mo.) 210 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 916-917] 


residents, inhabitants, legal voters, and taxpayers 
must be proved in order for the court to grant re- 


heg.5* 


[§ 917] 6. Evidence.** 


thorized.°? 


trary.°® 


Burden of proof. 


53. Stewart v. Consolidated School 
Dist. No. 35, 105 Nebr. 685, 181 NW 
645; Hess v. Dodge, 82 Nebr. 35, 116 
NW 863; Splonskofsky v. Minto, 62 
Or560) 1265 P15. 


54. Generally see Evidence, 22 C. 
Ajsuioy dhe eotutty a 691-7071; Injunc- 
tions §§ 578- 


55. Flora v. sath 79 Ind. A. 454, 
138 NE 767; Pulliam v. Bardstown 
Graded Common School Dist., 216 Ky. 
266, 287 SW 735;, Tooele Bldg. As- 
soc. v. Tooele High School Dist. No. 
1, 43 Utah 362, 134 P 894. 


Presumption of performance of of- 
ficial duties generally see Evidence 
§§ 69-71. 


56. Los Angeles 
pendent School Dist. v. 
(Tex. Civ. A.) 287 SW 693. 


57. Flora v. Brown, 79 Ind. A. 454, 
138 NE 767. 


58. Dumas v. Rigdon, 151 Ga. 267, 
106 SE 261. 


59. See Evidence §§ 13-24. 


60. Leedy v. Idle, 69 Ind. A. 105, 
121 NE 323; Trindle v. Van Meter 
Cons. Independent School Dist., 200 
fowa 370, 202. NW. 3773, State v. 
Capeller, 39 Oh. St. 455 (holding. that 
a taxpayer who seeks by mandamus 
brought some months after a board 
of education has certified a School tax 
to a county auditor, who places it 
on the tax list ina reduced form, to 
compel the auditor to place the orig- 
inal estimate on the list, has the bur- 
den of showing that the board of 
education did not consent to the re- 
duction). 


61. Flora v. Brown, 79 Ind. A. 454, 
138. NE 767 (holding that, before a 
resident, freeholder, and taxpayer of 
a township is entitled to a decree re- 
straining a township trustee from 
selling bonds for the purpose of 
erecting a school, as provided in Acts 
[1913] ¢ 134 § 1 [Burns St. Annot. 
(1914) § 6584a], he must establish 
such a state of facts as would leave 
the trustee without any authority 
under the provisions of any exist- 
ing statute). 


62. Pulliam v. Bardstown Graded 
Common School Dist., 216 Ky. 266, 
287 SW 735. 


63. Holst v. Consolidated Inde- 
pendent School Dist., 203 Iowa 288, 
211 NW 398; Trindle v. Van Meter 
Consolidated Independent School 
Dist., 200 Iowa 370, 202 NW 377. 


Heights Inde- 
Chestnut, 


In the absence of allega- 
tions to the contrary it will be presumed that the 
school officials have performed their duty,®® and 
that their acts were done openly and that plaintiff 
had notice of them,°® and that their acts were au- 
In a suit to enjoin the levy of a tax to 
pay the principal and interest on bonds brought a 
long time after the issuance of the bonds, it will be 
assumed that the bonds have passed to innocent 
purchasers in the absence of allegations to the con- 


In accordance with general 
rules,°® the burden of proving the right to relief is 
on complainant.°° Thus complainant has the burden 
of showing that the school authorities are proceed- 
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ing without authority,®! that an election to vote a 
bond issue is invalid,®? or that a bond issue would 


enlarge the district’s indebtedness beyond the con- 


stitutional limit.°* 
proving controverted matters 
If defendant seeks to show that the voters had ae- 
tual knowledge of the time and place of a tax election 
in order to meet complainant’s showing that the 
requisite notices were not posted,®°> the burden is 
on defendant to show that such was the case.°° 


Admissibility.®” 
evidence in civil actions generally®* apply in tax- 
payers’ actions.®® 


Weight and sufficiency.’° 


the weight and 


dence to show 


64 Hemler v. Richland Parish 
School Bd.,. 142 La. 138, 76 S 585. 


[a] Thus, in a suit to annul an 
election on the question of levying 
a Special: tax and issuing bonds, de- 
fendant had the burden of showing 
that the territory of the ward had 


been made a _ school district under 
Act (1912). No. 214 § 13. Hemler 
v. Richland Parish School Bd., 142 
La. 133, 76 S 585. ° 

65. See supra § 758. 

66. Cochran vy. Kennon, (Tex. Civ. 


A.) 161 SW 67. 


67. Admissibility of evidence in 
suit for: 
Cancellation of instruments see Can- 
ecellation of Instruments § 194. 


Injunction in general see Injunctions 
§ 580. 


68. See Evidence §§ 89-1729; 
uity §§ 691-707TV%4o. . 


69. See cases infra this note. 


[a] Evidence admissible.—Sher- 
iff’'s cashbooks were properly consid- 
ered in determining liability for taxes 
collected, where the tax books were 
incomplete and erroneous and the 
cash books were correct. Com. v. 
DOW ery, 232 Ky. 802, 24 SW (2d) 

ee 


Eq- 


[b] Evidence inadmissible: (1) 
To show that an election to vote on 
the erection of a school building was 
properly called. Routson v. Slater, 
202- Dl Ay 487: (2) vine ‘suite to de= 
clare a change of school district 
boundary lines invalid on the ground 
that the motive for the change was 
to insure a successful vote for a bond 
issue, testimony of the district clerk, 
who prepared the petition for the 
change as to his motives in fixing 
the boundaries as he did, was irrel- 
evant to show what the motives of 
the electors were. Ward v. Nodaway 
County Cons. School Dist. No. 136, 
(Mo. A.) 16 SW (2d) 598. 


70. Weight and sufficiency of ev- 
idence in suit for: 


Cancellation of instruments in gen- 
eral see Cancellation of Instru- 
ments §§ 195, 196. 


Injunction in general see Injunctions 
§§ 581, 582. 
71. See Evidence 
Equity § 707144. 
72. See cases infra this note. 


[a] Evidence held sufficient: (1) 
To show that the reasonable value of 


§§ 1730-1809; 


tions generally"? 
In accordance with these general rules there have 
been various holdings as to the sufficiency of evi- 


Defendant has the burden of 
alleged in defense.®* 


Rules as to the admissibility of 


General rules as to 
sufficiency of evidence in eivil ac- 
apply in taxpayers’ actions.’? 


illegality or want of authority,” 


attorneys’ services to a school dis- 
trict was one thousand two hundred 
and fifty dollars and the value of ac- 
countant’s services was one hundred 
fifty dollars and five cents. Beers v. 
Lasher, 209 Iowa 1158, 229 NW 821. 
(2) To show that an accountant and 
attorneys were employed to act for 
the district and that the board took 
informal action relative to employ- 
ment. Beers vy. Lasher, 209 Iowa 1158, 
229 NW 821. (3) To support a find. 
ing that a school board purchased land 
for a high school from the owner and 
not from a member of the school 
board. Bedell v. Nichols, 316 Mo. 
881, 292 SW 21. (4) To show the 
county’s adoption of a county wide 
plan of organization in conformity 
with Pub. L.’ (1923) ¢c 1386 § 73a (Con- 
sol. St. Suppl. [1924] § 5481, as amend- 
ed by Pub. L. [1924. Ex. Sess. ] e 120 
§ 2). Suge v. Debnam, 195 N. C. 
23, 141 SE 538. (5) Petition and re- 
turn of the managers of a local school 
election, when construed with parol 
evidence, held to sufficiently show that 
the election was held in “Union Dis- 


trict.”” Wilson v. Dunn, 143 Ga. 361, 
85 SE 198. 
[b] Evidence held insufficient to 


show malice of plaintiff in action to 
recover back money illegally expend- 
ed. Milquet v. Van Straten, 186 Wis. 
303, 202 NW 670. 


73. See cases infra this note. 


[a] Evidence held sufficient: (1) 
To show that board member was in- 
terested in a building contract, and 
that the bid was really made by him 
in another’s name. Bornstein v. Lou- 
isville School Bd., 187 Ky. 108, 122 SW 
522, (2) To show establishment and 
attempt to maintain a high school by 


defendants without submission of the 
question to popular vote, as required 
by Comp. L. (1913) § 1192, so that an 
injunction against such action is au- 
thorized. Kretchmer v. Barnes Coun- 
ty School Bd. Dist. No. 12, 34 N. D. 
403, 158 NW 993 [cit Cyc]. (3) That 
school directors determined that a pe- 
tition for election on a bond issue 
was signed by enough electors was 
sufficiently .shown in a suit to enjoin 
issuance of bonds. Mershon vy. Olin 
Cons. School Dist., 204 Iowa 221, 215 
NW 235. 


[b] Evidence held insufficient to 
establish that school tax assessment, 
as made by equalization board, was 
illegal, because property values. were 
arbitrarily raised. Shriber v. Cul- 
berson, (Tex. Civ. A.) 31 SW (2d) 659. 


{c] The entry on a petition signed 
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laches,7* fraud, bad faith, collusion, or abuse of dis- 
cretion by the school authorities.*® 


[§ 918] 7. Dismissal, Discontinuance, or Nonsuit. 
General rules as to dismissal, discontinuance, and 
nonsuit’® apply in taxpayers’ actions.77 Thus, in 
a suit for injunctive relief,*® a taxpayers’ bill is 
properly dismissed where it fails to state sufficient 
facts to warrant equitable relief.7° In a suit to 
recover funds of the school district, illegally ex- 
pended,*® if at the trial it appears that plaintiff is 
no longer a resident of the district so as to entitle 
him to maintain the action, it is proper, to dismiss 
the action for want of a proper party plaintiff.** 


[§ 919] 8. Hearing or Trial; New Trial. Rules 
in regard to trials and hearings in civil actions gen- 
erally’? apply in taxpayers’ actions.*% 

Scope of inquiry. As in the case of injunctions 
generally,®* on a bill for injunctive relief by a tax- 
payer the court ordinarily is limited to the issues 
raised and cannot go into outside or collateral mat- 
ters.8° Thus it has been held that the validity of 
a purchase, by a town, of land in which to erect a 
school building cannot be determined in proceedings 
by taxpayers to enjoin the erection of the building 
to which proceedings the town is not a party;*° 
nor should a taxpayer, in a suit to enjoin the col- 


by qualified voters of a school district, 
requesting an election to supplement 
public school tax by an extra levy, 
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abuse of discretion by board of educa- 
tion as would warrant 


with school site. Crabtree v. Dur- 


[§§ 917-919 


lection of taxes, who took no reasonable steps to 
prevent the issuance and sale of bonds, be permitted 
collaterally to attack the validity of the bonds.*? 
In a suit to enjoin the collection of taxes wherein 
it is not alleged that the taxes were to pay a bonded 
indebtedness and the bondholders are not parties, 
their rights need not be determined.** Irregularities 
in the exercise of the power to create a school dis- 
trict can be complained of only at the suit of the 
state in quo warranto proceedings,*® and ordinarily 
cannot be questioned in a suit by taxpayers to en- 
join acts or transactions of school authorities.®°® 
Acts of a board of education, de jure, or de facto, 
who failed to take the requisite oath, cannot be an- 
nulled in an action to restrain the erection: of a 
school building.®? ‘ 


Taking case from jury.®? As in the case of other 
actions,?* the case should not be withdrawn from 
the jury and a verdict directed against a party as 
a matter of law where such party has introduced 
evidence sufficient to sustain a verdict in his favor.®* 


New trial.°° As in the ease of other actions,?® 
an application for a new trial ordinarily should be 
made by, and in the name of, the aggrieved parties,°” 
so that, on application-by a board of education, in 
whose favor judgment was rendered in a suit by 


teachers and employees during the 
fiscal year commencing July 1, 1920, 
ending June 30, 1921). 


interference 


did not necessarily show date of its 
receipt by the ordinary. Ray Ve 
Swain, 148 Ga. 203, 96 SE 209. 


74. See cases infra this note. 


[a] Evidence held sufficient to 
show laches in prosecuting suit for 
injunctive relief. Conners v. Lowell, 
246 Mass. 279, 140 NE 742; Oliver Iron 
Min. Co. v. Independent School Dist. 
No. 35, 155 Minn. 400, 193 NW __949; 
Lerew vy. Cresbard Independent Cons. 
School Dist. No. 2, 46 S. D. 331, 192 
NW 747. 


75. See cases infra this note. 


{a] Evidence held sufficient: (1) 
To show fraud in sale of school bonds, 
where the buyer demanded additional 
payment from the contractor building 
the school, who added such amount 
to his bid. Coreil v. Evangeline Par- 
ish School Bd., 160 La. 1011, 107 S 
783. (2) To support the court’s find- 
ing that the attempted consolidation 
was in pursuance of a conspiracy to 
shift the burden of taxation, and not 
for the betterment of educational fa- 
cilities. Hines v. Sumner, 45 S. D. 
93,186 NW 116. (3) To sustain a find- 
ing that the school district had not 
recklessly, arbitrarily, or extrava- 
gantly used its powers in the erection 
of school buildings. Oliver Iron Min. 
Co. v. Independent School Dist. No. 
35, 155 Minn. 400, 193 NW 949. (4) 
In an action under Burns St. Annot. 
(1914) § 9595, against a township trus- 
tee to recover money expended for a 
school building under a void contract, 
evidence was sufficient to show that 
the township trustee acted in good 


faith. State v. Farris, 197 Ind. 128, 
150 NE 18. é 
[b] Evidence held insufficient: (1) 


To show any fraud in proceedings 
leading up to purchase by school dis- 
trict of hall for public school pur- 
poses. Wescott v. Bonner, 230 Mich. 
317, 202 NW 931. (2) To show such 
fraud or discrimination as to the site 
of a proposed schoolhouse as to re- 
quire that issuance of bonds be en- 
joined. Leavitt v. Matson, 98 Nebr. 
457, 153 NW 494. (3) To show such 


ham County Bd. of Education, 199 N. 
C. 645, 155 SE 550. (4) To authorize 
finding that school director made a 
profit on land sold to school board 
for high school. Bedell v. Nichols, 
816 Mo. 881, 292 SW 21. 


76. See Dismissal and Nonsuit, 18 
C. J. p 1142; Equity §§ 798-819; In- 
junctions §§ 594-603; Trial [38 Cye 
1551-1562, 1946]. 


77. 
78. 
79. 


See cases infra this section. 
See supra §§ 900-910. 


Parks v. Margraves, 157 Tenn. 
316, 7 SW (2d) 990. 


{a] Thus a bill to enjoin the pur- 
chase of property as a site for a school 
is properly dismissed where the facts 
stated in the bill do not warrant the 
allegation that the acts and conduct 
of the school directors were arbitrary, 
capricious, unreasonable, or in gross 
abuse of discretion, or that they were 
guilty of bad faith, fraud, and cor- 
ruption, or disclose any burden, ac- 
tual or threatened, that will be im- 
posed on complainants as taxpayers if 


the relief sought is refused. Parks v. 


Margraves, 157 Tenn. 316, 7 SW (2d) 
990. 


80. See supra § 897. 

81. Baugh v. Little, 140 Okl. 206, 
282 P 459. 

82. See Equity §§ 708-720; Injunc- 


tions §§ 604-617; Trial [38 Cyc 1238]. 


83. See infra text and notes. 


84. See Injunctions §§ 609-613. 


85. Hartman v. Pesotum Communi- 
ty Cons. School ‘Dist. No. 52, 325 Ill. 
268, 156 NE 283; Newport Bd. of Ed- 
ucation v. Scott, 189 Ky. 225, 224 SW 
680 (holding that the question as to 
when the fiscal year of the school dis- 
trict comprising the city of Newport, 
of the second class, begins and ends, 
is not involved in suit by a citizen and 
taxpayer to enjoin the board of edu- 
cation from carrying out a resolution 
to borrow money in anticipation of 
taxes to pay increased salaries of 


86. Adams v. Cook, 245 Mass. 543, 
139 NE 803. y po ig 


87. Grater v. Logan County High 
School Dist., 64 Colo. 600, 173, P 714. 


838. _Womble Special School Dist. 
allie ton, 112 Ark. 607, 164 SW 


89. Hufford vy. Herrold, 189 Iowa 
853, 179 NW 53; Lewis v. Simmonds, 
(Tex. Civ. A.) 283 SW (2d) 504; Sny- 
der y. Baird Independent School Dist., 
(Tex. Civ. A.) 109 SW 472 [cert ques- 
tions answered 102 Tex. 4, 111 SW 723, 
113 SW 521). ? 


90. Hufford v. Herrold, 189 Iowa 
853, 179 NW 53; Lewis v. Simmonds, 
(Tex. Civ. A.) 23 SW (2d) 504; Sny- 
der v. Baird Independent School Dist., 
(Tex. Civ. A.) 109 SW 472. 


Attacking legality of school organ- 
ization or alteration in general see 
supra §§ 84-86. 


91. Crabtree v. Durham County Bd. 
OE noe ae 199 N. C. 645, 155 SH 


92. Right to jury trial in injunc- 
tion suits see Juries §§ 44-46. 


93. See Trial [88 Cyc 1532-1540]. 


94. Graham v. Quail Independent 
School Dist., (Tex. Civ. A.) 299 SW 
913. 


[a] Evidence sufficient for submis- 
sion to jury.—In a suit to enjoin a 
school district from issuing bonds to 
erect and equip a school building, in 
which plaintiffs asserted that the as- 
sessed valuation of property in the 
district was greatly in excess of its 
real market value, evidence was suffi- 
cient to go to the jury on the issue. 
Graham v. Quail Independent School 
Dist., (Tex. Civ. A.) 299 SW 918. 


95. Generally see New Trial 46 C. 
J. p 46. 
96. See New Trial § 257. 


97. Com. v. Towery, 232 Ky. 802, 
24 SW (2d) 597. 


ns 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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taxpayers, a new trial will not be granted to the 
party against whom judgment was rendered.°® 


[§ 920] 9. Judgment or Decree; Review; Costs. 
Rules governing judgments or decrees in civil actions 
generally®® apply in taxpayers’ actions.! As in ae- 
tions generally,” a judgment or decree must conform 
to the proofs as well as to the pleadings and issues.® 


Review.* Rules governing appeals and writs of 
error in civil actions generally® apply in taxpayers’ 
actions. A judgment or decree, if supported by suf- 
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ficient evidence, will not be reversed.® 


Costs and expenses. In the absence of statute an 
attorney’s fee cannot be allowed as part of the costs 
in a, taxpayers’ action to restrain an unlawful dis- 
position of school funds,’ and it has been held that, 
where a taxpayers’ bill is unsuccessful, but is made 
in good faith, with an honest, although mistaken 
belief that the publie interests demand it, the costs 
of the suit will be adjudged against the school dis- 
trict rather than complainants as the suit was on 
behalf of the general public.® 


XI. PRESENTATION AND ALLOWANCE OF CLAIMS? 
[By James R. Witson] 


[§ 921] A. Necessity of Presentation.1° In the 
absence of a statute so requiring, it is not necessary 
that a claim against a school district be presented 
to it for audit and allowance.11 And it has been 
held that such procedure is not required by a stat- 
ute providing that no claim or demand shall be al- 
lowed against a “municipality” until a verified item- 
ized statement has been filed and audited.!2 There 
are in many states, however, statutes definitely re- 
lating to school districts which require the presenta- 
tion of claims in general, or claims of a particular 
class, and provide for the manner of their audit, 
allowance, and payment.1* The procedure thus re- 
quired is exclusive where it is the clear legislative 
intention that the effectiveness of the designated 
claim or claims shall rest entirely upon the discre- 
tion of the auditing authorities.‘ The rule is ap- 
parently otherwise where the claim is founded on 
a clear legal right and a legislative intent to make the 
remedy by presentation and audit exclusive is not 
clearly shown,?® although it may be necessary to 
show a presentation and rejection before action can 
be brought.!® A statute requiring unliquidated claims 
against school districts to be presented for audit 


98. Com. v. Towery, supra. 
99. See Equity §§ 820-968; Injunc- 


tecedent bargain or 
among the parties, and such finding is 
based on sufficient evidence, the appel- 


has no application to liquidated claims,1” such as a 
workmen’s compensation award.'® 


Verification of a claim is unnecessary where it is 
not expressly required by statute,1® and a claim is 
sufficiently verified, as by one having knowledge 
of its correctness, where the attorney for claimant 
shows that he has knowledge of the matters set forth 
in the claim gleaned from an examination of the 
pertinent papers and documents, even though he 
does not personally know of each delivery and item 
in the charge.”° : 


[§ 922] B. Audit and Allowance—l. In General. 
The power to receive and audit claims depends on 
express statutory authority,?! and it is a power 
which cannot be delegated by the authority in whom 
it has been confided.??. Presentation to, and an allow- 
ance of, a claim by a person other than the officer au- 
thorized is a null procedure and creates no obliga- 
tion on the part of the district.28 Where the stat- 
ute requires the claim to be filed with “the officer 
through whom the payment is to be made,” a claim 
is sufficiently presented by filing it with the school 
district treasurer and serving notice thereof ypon 


understanding / Dist. No. 8, 100 Mich. 332, 58 NW 1119; 


Andrews v. McCook School Dist., 49 
Nebr. 420, 68 NW 6381; Stackpole v. 


tions §§ 618-659; Judgments 33 C. J.p 
1042. 


Conclusiveness on taxpayer of judg- 
ment in suit by another taxpayer or 
by school district see Judgments § 
1459. 


1. See cases infra this section. 


2. See Judgments § 87 et seq; 
Equity § 854. 


3. Hartman v. Pesotum Communi- 
ty Cons. School Dist. No. 52, 325 Ill. 
268, 156 NE 283 (holding that the evi- 
dence does not sustain a decree or- 
dering cancellation of six thousand 
dollars of forty thousand dollar issue 
of school bonds, authorized by vot 
of the people). ; 


Presumption of conformity of judg- 
ment to pleadings, issues, and proof 
see Appeal and Error §§ 2738, 2739. 


4. Bill of review in equity in gen- 
eral see Equity §§ 886-924, 962, 968. 


5. See Appeal and Error 3 C. J. p 3. 


6. Connelly v. Earl Frazier Special 
School Dist., 170 Ark. 135, 279 SW 138; 
Schmeck v. Muhlenberg Tp. School 
Dist., 60 Pa. Super. 183 (holding that, 
in a suit to enjoin school directors 
from illegally dividing their compen- 
sation, where the court below finds as 
a fact that the payments made by the 
two officers were purely voluntary, 
without any prearrangement or an- 


late court will not reverse the finding, 
and decree an accounting in favor of 
the school district as to the funds dis- 
tributed). ’ 


7. Criswell v. Everett School Dist. 
No. 24, 34 Wash. 420, 75 P 984. 


8. Resnek v. Nazareth School Dist., 
199P4, Dist. 721: 

9. Against: 
Counties see Counties §§ 361-375. 
Municipalities see Municipal Corpora- 

tions §§ 4638-4648. 


10. Notice and presentation of 
claim as condition precedent to action 
see infra § 940. 


Presentation of claims for costs by 
district officers see infra § 978. 


11. Olsen v. St. Louis County Inde- 
pendent, ete., School Dist. No. 50, 175 
Minn. 20, 220 NW 606. 


12. Olsen v. St. Louis County Inde- 
pendent, etc., School Dist. No. 50, su- 
pra. 

13. See statutory provisions. 


Presentation of materialmen’s 
claims see supra § 615. 


14. Matter of Purdy, 56 App. Div. 
544, 67 NYS 642. 


15. Van Wert v. Adams Tp. School 


School Dist. No. 5, 9 Or. 508. 
16. See infra § 940. 


17. Woodcock v. Salt Lake City Bd. 
of Education, 55 Utah 458, 187 P 181, 
10 ALR 181. 


18. Woodcock v. Salt Lake City Bd. 
of Education, supra. 


19. Goodrich v. Union School Dist. 
No. 3 Bd. of Education, 137 App. Div. 
499, 122 NYS 50. 


20. Ludowici Caladon Co. v. Inde- 
pendence Independent School Dist., 
169 Iowa 669, 149 NW 845. 


21. Kenyon-Noble Lumber Co. v. 
Gallatin County School Dist. No. 4, 
40 Mont. 128, 105 P 551. 


22. Heath v. Albrook, 123 Iowa 559, 
98 NW 619. 


23. Kenyon-Noble Lumber Co. y. 
Gallatin County School Dist. No. 4, 
40 Mont. 123, 105 P 551. 


[a] Illustration.—The acceptance 
of a claim by a school district clerk 
and his statements that it has been 
allowed by the board create no obli- 
gation on the part of the district when 
only the board is authorized to allow 
claims and it has given no consent to 
the action of the clerk. Kenyon-Noble 
Lumber Co. v. Gallatin County School 
Dist. No. 4, 40 Mont. 128, 105 P 551. 
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the president and secretary of the board.?# 


[§ 923] 2. Notice and Hearing. The audit of a 
claim is a quasi-judicial function,?> and unless it is 
expressly dispensed with by statute, the claimant 
is entitled to notice of the time and place of hearing 
in regard to his claim?® and an opportunity to pre- 
sent his claim and evidence in support thereof.*7 
While it is often the duty of the auditing body to ex- 
amine the correctness and reasonableness of a claim 
before allowing it,?8 when a claim has been allowed 
there is a presumption that the auditing authorities 
duly performed their duties.”° 


[§ 924] 3. Decision or Award. Ordinarily it 
seems that for an audit to be sufficient it must make 
an award of some exact amount,?° which must bear 
the signature or stamp of approval of the proper offi- 
cials,*! and that the award must be made before the 
warrant for payment is delivered to the payee.*? 
However, an award is sufficiently exact where the 
audit board, after considering an exhaustive report 
of the claim, makes a resolution that a specified sum 
“or so much thereof as may be required” be appro- 
priated to the payment of the claim.** When an 
award is indorsed as audited and approved by per- 
sons who purport to be the proper officials of the 
auditing authority, it will be presumed that the 
audit board performed its duty of indorsement by the 
proper members,?* and where a warrant for the pay- 
ment of an award bears the stamp of audit on its 
face, it will be presumed that the warrant was audit- 
ed before it was delivered to the payee.®® 


Effect of allowance or rejection. In the absence 
of fraud or mistake, the determination of an audit 
board in allowing a claim is conclusive of all ques- 
tions passed upon until set aside in direct proceed- 
ings.*® The rejection of a claim, either in whole 
or in part, does not ordinarily preclude resort to 
the courts by action against the district,?7 unless 
the claim is such that it cannot become legally effec- 
tive without allowance on the part of the auditing offi- 
cials.28 A motion carried at a school district meet- 
ing to the effect that the district will avoid paying a 
certain claim if it can does not amount to such a re- 


Inde- 


24. Wackerbarth, etc., Co. v. 
Dist., 


pendence Independent School 
157 Iowa 614, 188 NW 470. 

25. Associated Buffalo Architects 
v. Buffalo Bd. of Education, 221 App. 
Div. 778, 223 NYS 241. 
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mons v. Pine School Tp., 
93, 58 NE 242 (holding that the ap- 
proval of the report of a school trus- 
tee, by the board of audits, of claims 
paid by him while an adjudication of 
payment is not an adjudication of the 
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jection of the claim that it will bar later recogni- 
tion or provision for the payment thereof.*® 


Review. In some states, by statute, appeal from 
the decision of the auditing body to a particular 
court or some other body is expressly allowed by 
statute.4° The power to review may validly be 
granted to a commissioner of education rather than 
a court.44 A court or other body expressly given 
the power to determine the validity of a claim on 
appeal may enter an order charging the claim against 
the district,*? and the legislature may constitution- 
ally allow the appellate tribunal to require the levy 
of a tax to provide for payment of the claim.** 
Where the review of an audit of a school board is by 
certiorari to a court, the court will reverse the audit 
only if a preponderance of the evidence is found to 
be against the board’s determination,** and in this 
latter event the court, upon nullifying the audit, 
will not seek to ascertain the amount of the claim it- 
self, but will remit the matter to the auditing au- 
thorities to make a new determination in accord- 
ance with the principles announced.*® Failure of 
claimant to comply with a provision making the right 
to review dependent upon the serving of notice with- 
in a specified number of days causes the right to be 
lost.4® Unless expressly required by the statute pro- 
viding for an appeal from the action of a school dis- 
trict with reference to claims, it is not necessary to 
state in the papers moving for the. appeal all the 
facts necessary to confer jurisdiction upon the re- 
viewing official.47 Although an appeal will lie only 
in favor of the person aggrieved by the action of a 
district in disallowing a claim against it, a school 
district having a claim against another, and which 
has been aggrieved by its rejection, may ratify the 
action-of its clerk in taking an appeal, by bringing 
mandamus to enforce an order which has been en- 
tered in its favor on appeal.*8 


[§ 925] ©. Compromise. A district board or com- 
mittee having the power to contract on behalf of the 
district,*#® and having the capacity to sue and be 
sued in actions by and against the district,®° has, by 
impheation, the power to compromise elaine against 


22 Ind. A. 43. Oneida Bd. of Education v. Tut- 


tle, 125 Mise. 230, 211 NYS 418. 


[a] Taxpayers’ property not taken 
without due process of law.—lIt is not 
a taking of the property of the inhab- 
itants of the district without due 


26. Associated Buffalo Architects 
v. Buffalo Bd. of Education, supra. 


27. Associated Buffalo Architects 
v. Buffalo Bd. of Education, supra. 


28. See statutory provisions. 

29. Peo. v. Craise23 2 0Neeoleoweloo 
NE 419. 

30. See Peo. v. Craig, 232 N. Y. 125, 
133 NDE 419. 

31. See Mitchelltree School Tp. v. 
Hall, (Ind. A.) 68 NB 919. 
* 82. See Mitchelltree School Tp. v. 
Hall, supra. 

Bo Ecos Craig, 2o2 Ne Ye 25,0138 
NE 419. 

84. Mitchelltree School Tp. v. Hall, 
(ind. A.) 68 NE 919. 

35. Mitchelltree School Tp. v. Hall, 
supra. 

36. Mitchelltree School Tp. v. Hall, 
(ind. A.) 68 NE 919. But see Tim- 


validity of the claims, binding on the 
school township, and, in an action 
against it, it may inquire into the va- 
lidity of the claims). 


Reéxamination of claim by disburs- 
ing officials see infra § 927 


37. Van Wert v. Adams Tp. School 
Dist. No. 8, 100 Mich. 332,58 NW 1119; 
Andrews v. McCook School Dist., 49 
Nebr. .420, 68 NW 681; Gunnison v. 
New York Bd. of Education, 176 N. Y,. 
11, 68 NE 106; Stackpole vy. School 
Dist. No. 5, 9 Or. 508. 


38. Matter of: Purdy, 56 App. Div. 
544, 67 NYS 642. 


389. O’Loughlin vy. Dorn, 168 Wis. 
205, 169 NW 572. 


40. See statutory provisions. 


41. Oneida Bd. of Education v. Tut- 
tle, 125 Misc. 230, 211 NYS 413. 


42. Matter of Purdy, 56 App. Div. 
544, 67 NYS 642. 


process of law for the legislature to 
allow an appellate tribunal to charge 
a claim against a school district with- 
out any consent or contract on its part 
and to make the order effective by re- 
quiring a tax to be levied to provide 
for the payment of the claim. Oneida 
Bd. of Education v. Tuttle, 125 Mise. 
230, 211 NYS 413. 


44. Berg v. Utica Bd. of Education, 
224 App. Div. 286, 229 NYS 715. 

45. Berg v. Utica Bd. of Education, 
supra. ; 

46. In re Merrill, 8 NYS 737. 

47. Oneida Bd. of Education y. Tut- 
tle, 125 Misc. 230, 211 NYS 413. 

48. Oneida Bd. of Education v. Tut- 
tle, supra. 
erie Power to contract see supra § 


50. Capacity to sue and be sued 
see infra § 928. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the district;5! and this power is not taken away by a 
statute requiring disbursements to be only on “au- 
dit” of the board, as the settlement of a claim is an 
“audit” within the meaning of the statute.°2 But a 
district treasurer or clerk, having simply ministerial 
duties to perform, has, in the absence of express au- 
thorization, no power to compromise claims against 
the school district.°? The validity of a compromise 
made by the proper authorities on behalf of a dis- 
trict depends on the rules governing the validity of 
compromises in general.®4 Thus, under the rule that 
both parties must coneur in supposing the right to 
be doubtful, a compromise will not be upheld if 
claimant, knowing his demand to be groundless, fore- 
es the district to a settlement by threats of suit.®® 


Power to recognize equitable claims. A school dis- 
trict need not stand on its strict legal rights, but it 
may recognize and .pay equitable claims, although 
they are not strictly legal demands against it.®® 


[§ 926] D. Interest.57 Unless there is an express 
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contract to pay it, interest, even on a claim which is 
liquidated and due at a definite date, is recoverable 
from the district if at all only from the date that 
payment has been demanded,’* and interest will not 
be required to be allowed in an audit when there 
is no evidence of a demand having been made.*? 


[§ 927] E. Payment.°° A payment actually made 
upon a valid elaim is valid even though not made 
in the statutory form prescribed for the payment 
of school funds. When a claim legal on its face 
has been audited and allowed by the proper author- 
ity, the merits of the claim, in the absence of a 
showing of collusion or fraud, may not be reéxam- 
ined by the disbursing officials,°? and they can be 
eompelled by mandamus to perform the duties on 
their part which are necessary to bring about the 
payment of the claim,°? although a peremptory man- 
damus may not issue to compel the payment of a 
claim which it is alleged has been audited and al- 
lowed where these latter facts are expressly denied.°* 


XII. ACTIONS BY OR AGAINST DISTRICTS*® 
[By James R. Witson] 


[§ 928] A. Capacity of Organization To Sue and 


To Be Sued**—1. In General. 


state, and are not subject to an action unless it is 


School organizations, 


like townships and counties, are subdivisions of the 


51. Gering v. School Dist. No. 28, 
76 Nebr. 219, 107 NW 250; Brennan 
v. Berry, 129 Misc. 671, 222 NYS 355 
[aff 220 App. Div. 833 mem, 222 NYS 
775 mem]; Norton vy. Tinmouth School 
ADISt. NO 23 uv t.-o2L 


52. Brennan v. Berry, 129 Misc. 
671, 222 NYS 355 [aff 220 App. Div. 883 
mem, 222 NYS 775 mem]. 


53. School-Dist. No. 61 v. Alder- 
son, 6 Dak. 145, 41 NW 466. 


54. See Compromise and Settle- 
ment 12 C. J. p 312. 


55. Gering v. School Dist. No. 28, 
76 Nebr. 219, 107 NW 250. 


56. Stockdale v. Wayland School 
Dist. No. Two, 47 Mich. 226, 10 NW 
349. 


[a] Illustration.—Where a_ con- 
tractor is compelled to spend consid- 
erably more than the contract price 
to complete a school building, the 
district may, in the absence of stat- 
utory restriction, recognize and pay 
his claim for the overexpenditure. 
Stockdale v. Wayland School Dist. No. 
Two, 47 Mich. 226, 10 NW 349. 


57. Interest on school orders, war- 
rants, and certificates of indebtedness 
see supra § 682. 


58. Thompson v. School Dist. No. 
4, 71 Mo. 495; Poucher v. New York 
Bd. of Education, 128 Misc. 853, 220 
NYS 312. 


[a] Reason.—A board of education 
is not required to seek out those who 
have claims against it and pay them 
when due. Poucher v. New York Bad. 
Fito ema 128 Misc. 853, 220 NYS 
312. 


59. Poucher v. New York Bd. of 


Education, supra. 


60. Funds for which school orders, 
warrants, and certificates of indebted- 
ness are payable see supra § 681. 


Payment of school orders, warrants, 
and certificates of indebtedness see 
Supra § 680. 


61. Goodrich v. Union School Dist. 
No. 3 Bd. of Education, 137 App. Div. 
499, 122 NYS 50. 


62. Poucher v. Berry, 249 N. Y. 16, 
162 NE 570; Peo. v. Craig. 232 N. Y. 
125, 133 NE 419; Oneida Bd. of Edu- 
cation v. Tuttle, 125 Misc. 2380, 211 
NYS 4138. 


Conclusiveness of allowance see su- 
pra § 924. 


63. Poucher v. Berry, 249 N. Y. 16, 
1162, NE 50s Reo. v. Craigs, 12/32) Ne Xe 
125, 133 NE 419; Poucher v. New York 
Ba. of Education, 128 Mise. 853, 220 
NYS 312; Oneida Bd. of Education v. 
Tuttle, 125° Mise. 230, 211- NYS 418; 
Peo. v. Green, 10 HowPr (N. Y.) 468 
[aff 8 HowPr 125, 332]. 


Mandamus to compel registration, 
allowance, or payment of claim see 
Mandamus §8§ 344, 345. 


64. Poucher vy. Berry, 
16, 162 NE 570. 

65. Cross references: 
Actions: 


Affecting school lands or proceeds 
see supra § 43. 


See taxpayers see supra §§ 843-— 


249 ON: ¥,. 


By: 
Pupils for wrongful expulsion see 
infra § 1106. 


Teachers and superintendents for 
compensation see supra §§ 388— 
395. : 


For removal or dismissal of teach- 
ers or Superintendents see supra 
§§ 352-360. 


On: 


Liabilities existing before organ- 
watson or alteration see supra § 


Official bonds see supra § 224. 
School bonds see supra § 748. 
School contractors’ bonds see su- 
pra §§ 570-580. 
To: 


Compel attendance of pupils see 
infra § 1028. 


permitted by statute.°7 


In many states, however, 


Actions:—Continued 
To:—Continued 
Determine or enforce rights be- 
tween districts see supra § 127. 
Enforce school fund mortgages or 
other securities see supra § 40. 


Sees tax proceedings see supra 
865. 


Refunding or recovery of taxes see 
supra § 878. 


Remedies: 
Of: 


Holders of school warrants see 
supra §§ 685-687. 


Pupils to compel admission see in- 
fra $2999! 


Taxpayers see supra §§ 895-920. 


Teachers for removal or dismissal 
see infra §§ 349-361. 


On school district contracts see 
supra §§ 607-612. : 


Restraining or enforcing change of 
school site see supra §§ 449-454. 


66. Capacity to sue or be sued: 
Counties see Counties § 376. 


County school boards and officers see 
supra § 153. 


Municipal corporations see Municipal 
Corporations §§ 4649-4651%. 


_67. Houston County Bad. of Educa- 

tion v., Hunt, 29) Ga. A. 665; 116.Sm 
900; Van Wert v. Adams Tp. School 
Dist.," 100 Mich. 332, 58 NW 1119; 
Bailey v. King County School Dist: 
No. 49, 108 Wash. 612, 185 P 810. 


[a] State board of regents.—Hxcept 
as provided by statute, a state board 
of regents is not subject to suit in the 
courts of the state on a claim for 
money incurred by it, which would 
have to be paid by the state out of 
state funds and for which the mem- 
bers of the board are not individually 
responsible, for such action is in effect 
an action against the state, and it can 
be sued only under the circumstances 
and in the court in which it has con- 
sented to be sued. Mullen v. Dwight, 
42 8S. D. 171,-178 NW 645. 
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school districts®’ or boards or bodies of school offi- 
cials®® may sue and be sued because by the statutes 
creating them they are expressly constituted corpo- 
rations and granted the capacity to sue and be sued. 
A statute of such a nature providing that the trus- 
tees of school districts may sue and be sued ap- 
plies to boards of education of city school districts 
as well as to boards of trustees of county school 
Even without an express grant of the 
capacity to sue and be sued a school district’? or 
group of school officials‘! which is specifically con- 
stituted a body corporate, may usually sue and be 


districts. 


68. Ariz.—Jarvis v. Hammons, 32 
ee 124, 256 P 362; 32 Ariz. 318, 257 
Pr . 


Ark.—Clarke v. Clark County School 
Dist. No. 16, 84 Ark. 516, 106 SW 677; 
Morris v. School Dist.:.No. 86, 63 Ark. 
149, 87 SW 569; School Dist. No, 3 
v. Bodenhamer, 43 Ark. 140. 


Colo. are vy. Lake County, 12 Colo, 
SIs IY ET ch!) 


Pee Tp. v. Miller, 62 Ind. 
30. 


Independent 


Iowa.—Eagle Rural 
201 Iowa 286, 


School Dist. v. Daly, 
207 NW 124. 


Kan.—Johnson County School Dist. 
No. 38 v. Rural High School Dist. No. 
6, 116 Kan. 40, 225 P 732; Rush Coun- 
ty Rural High School Dist. No. 1 v. 
Davis, 96 Kan. 647, 152 P 666. 


Mich.—Waterman-Waterbury Co. v. 
Cato Tp. School Dist. No. 4, 183 Mich. 
168, 150 NW 104. 


Mo.—Pemiscot County School Dist. 
No. 45 v. Correll, (A.) 286 SW 136. 


Nebr.—Donnelly v. Duras, 11 Nebr. 
283, 9 NW 45. 


N. H.—Denniston v. Goffstown 
School Dist. No. 11, 17 N. H. 492. 


N. Y.—Union Free School Dist. No. 
v. Glen Park, 109 App. Div. 414, 96 
NYS 428. 


Okl.—Kingfisher County School 
Dist. No. 74 v. Long, 2 Okl. 460, 37 P 
601. 


Or.—Klamath County ‘School Dist. 
vy. American Surety Co., 129 Or. 248, 
275-P 917. 


S. D.—Huron Independent School 
Dist. Bd. of Education v. Whisman, 
229 NW 522. 


Wyo.—Fremont County School Dist, 
Fremont County, 15 Wyo. 73, 86 P 
24, 11 AnnCas 1058. 


69. Ala.—Sixteenth AMap 
Com’rs v. Dean, 2 Stew. & P. 


Cal.—Hancock vy. Santa Barbara Bd. 
of Education, 140 Cal. 554, 74 P 44; 
San Francisco Bd. of Education v. 
Fowler, 19 Cal, 11. 


Ga.—Taylor v. Matthews, 10 Ga. A. 
852, 75 SE 166. 


Ky.—Oberdorfer Louisville 
School Bd., 120 Ky. 112, 85 SW 696, 27 
KyL 508; *Minga vy. Colored Common 
SeHool Dist. No. A, 113 Ky. 475, 68 
Sw 483, 24 KyL 288; Johnson v. 
Common. School Dist. No. 13, 38 SW 
861, 18 KyL 887. 

N. Y.—Fleischmann v. Graves, 118 
Misc. S14, 193 NYS 816 [aff 202 "App. 
Div. 825 mem, 194 NYS 934 mem, 
fiaff’ 235 IN; Y- 84, 138 NE 745]. 

Tex.—Crowell Independent School 
Dist. v. First Nat. Bank, (Civ. A.) 174 
Sw 878. 

Va.—Stewart v. Thornton, 75 Va. 
215, 


School 
90. 
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tions. 


ties. 


{a] Application of statutes giving 
trustees capacity to sue and be sued 
to boards of education.—Hancock v. 
Santa Barbara Bd. of Education, 140 
Cal. 554, 74 P 44. 


[b] Consent of legislature given 
by such statutes.—Where there are 
statutes of this nature, it cannot be 
successfully contended that the board 
is not subject to suit, because an 
agent of the state, for the legislature 
has expressly given its consent to the 
board’s being sued. Oberdorfer v. 
Louisville School Bd., 120 Ky. 112, 85 
SW 696, 27 KyL 508. 


70. Ahern v. Livermore Union 
High School Dist; (Cal. A.) 279. P 
1032; Clackamas County School Dist. 
No. 106 v. New Amsterdam Casualty 
Co. 132) Ori 673, 288. RP 196; Sehool 
Dist. No. 3 v. Macloon, 4 Wis. 98. 


[a] Lack of capacity where at- 
tempted district never attains corpo- 
rate existence.—Although an alleged 
school district, which purports to 
have been created by an attempted 
division of an old district that has 
failed, has no capacity to be sued, as 


it has never attained a corporate ex-: 


istence. Fordham School Tp. v. Dar- 
Pugton School Tp., 6 S. D. 489, 61 NW 


71. Gainesville First Nat. Bank v. 
Lafayette County Bd. of Public In- 
struction, 98 Fla. 182, 111 S 521; Her- 
man v. Arcadia Union School Dist. 
No. 8, 234 N. Y. 196, 137 NE 24, 24 
ALR 1065; Gunnison v. New York 
Bd. of Education, 176 N. Y. 11, 68 NE 
106; Gildersleeve v. New York Bad. of 
Hducation, / £7 JAbbPer .GNS\¥.)5 3201; 
Donovan v. New York Bd. of Educa- 
tion)) 55: '\ How Pr iN... ¥.)21763) Oliver 
v. Ingersoll Union School Bd., 29 U. 
CHQOx Bi (Ont, ) i409" 


72. Runyan yv. School Dist. No. 3, 
12 Iowa 184; McDonald v. School 
Dist. No. 1, 10 Iowa 469; Mock v. 
Nelson County Bd. of Education, 145 
Ky. 715, 141 SW 38; Nabors v. Smith, 
135 Miss. 608, 100 S 177; Chrigstrom 
v. McGregor, 74 Hun 343, 26 NYS 517. 


73. Houston County Bd. of Educa- 
tion v. Hunt, 29 Ga. A’ 665, 116 SH 
900; Drake v. Oskaloosa Normal 
School, 11 Iowa 54; Nabors v. Smith, 
135 Miss. 608, 100 S 177; Ayres v. 
Leake County Agricultural High 
School, 134 Miss, 363, 98 S 847; Hu- 
ron Independent School Dist. Bd. of 


Education v. Whisman, (S. D.) 229 
NW 522. 
74. White School-House v. Post, 31 


Conn. 240; McLoud v. Selby, 10 Conn. 
390, 27 AmD 689; Ty Ty Cons. School 
Dist. v. Colquitt Lumber Co., 153 Ga. 
426, 112 SE 561; Chambersburg. Bor- 
ough School Dist. v. Hamilton Tp. 
School Dist., 228 Pa. 119, 77 A 414. 


[a] Tlustrations.—(1) A _ statute 
giving a school district the power to 
contract gives by implication the ca- 
pacity to sue and be sued on contracts 
made pursuant to the power. Mc- 
Loud v. Selby, 10 Conn. 390, 27 AmD 


[§ 928 


sued in all matters relating to its corporate fune- 
In the absence of some statutory authoriza- 
tion a school districet?? or body of school officials’? 
which is not expressly created as a corporation has 
no capacity to sue and*’be sued. However, grants 
to unincorporated school districts’* or bodies of 
school officials?® of the power to sue, are often im- 
plied from the statutes defining their powers and du- 
Capacity to be sued has, likewise, been held to 
exist by implecation,’® but in some states the courts 
have been very reluctant to imply such capacity,‘ 
and statutes carefully enumerating the situations in 


689; Ty Ty Cons. School Dist. v. Col- 
quitt Lumber Co., 153 Ga. 426, 112 SE 
561. (2) The power to hold and man- 
age a certain fund gives the implied 
capacity to sue for its recovery. 
White School-House v. Post, 31 Conn. 
240. (3) Ownership and control of 
school property give a school district 
power to bring such actions as may 
be necessary to protect its interest. 
Chambersburg Borough School Dist. 
v. Hamilton Tp. School Dist., 228 Pa. 
119, 77 A 414, 


75. See cases infra this note. 


[a] TIllustrations.—(1) A school 
board, not expressly incorporated, but 
having perpetual succession and the 
power to require the levy of school 
taxes, has the power to bring an ac- 
tion of mandamus to compel the levy 
and collection of school taxes. State 
v. Lamont, 86 Wis. 563, 57 NW 369. 
(2) A grant of the power to lease 
land carries with it by implication the 
capacity to sue for possession of the 
land when it is wrongfully withheld 
by another. Windham y. Chisholm, 
35 Miss. 531. (3) Statutes giving a 
board title to school property or im- 
posing the duty to care for and man- 
age such property give the board by 
implication the capacity to maintain 
any action which may be necessary 
to protect the property. interests in- 
trusted to its care. Hill v. Houk, 155 
Ala. 448, 46 S 562; San Francisco Bd. 
of Education v. Donahue, 53 «Cal. a90= 
Indian Springs Public School Trus- 
tees v. Carter, 123 Miss. 457, 86°58 
289; Rowe v. "Ray, (Nebr. ) 231 NW 
689; Caledonia County Grammar 
School v. Kent, 86 Vt. 151, 84 A 26. 


76. Escambia County Bd. of Edu- 
cation v. Watts, 19 Ala. A. 7, 95 S 498 
oe den 209 Ala. 115, 95S 


[a] Power to contract carries with 
it the capacity to be sued on all con- 
tracts made pursuant to the power. 
Escambia County Bd. of Education v. 
Watts, 19 Ala. A. 7, 95 S 498 [certio- 
rari den 209 Ala. 115, 95 S 502]. 


77. See cases infra this note. 


{a] Ilustrations.—(1) A board of 
education given the power to provide 
transportation for pupils has no ca- 
pacity to be sued upon a contract 
made for the transportation of pupils 
when the legislature has not express- 
ly constituted the board a body cor- 
porate with capacity to sue and be 
sued. Houston County Bd. of Educa- 
tion v. Hunt, 29 Ga. A. 665, 116 SBE 
900. (2) A statute giving a board of 
trustees full power to do all things 
necessary to the successful operation 
of the schools does not by implication 
give the capacity to be sued on a con- 
tract made by the board, as this is 
not a necessary prerequisite to the 
successful operation of the schools. 
Ayres v. Leake County Agricultural 
High School, 134 Miss. 368, 98 S 847; 
Rate v. Smith, 135 Miss. 608, 100 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 928-930] 


which a board of trustees should be regarded as a 
corporation have been held to exclude the implica- 
tion of capacity to be sued.78 


Power of legislature to destroy right of action 
against school organization. The right to sue a 
school organization is not a vested right and the 
legislature may constitutionally pass a statute pro- 
hibiting the maintenance of a suit against a school 
organization- upon a cause of action which has ac- 
crued before the statute goes into effect.79 


[§ 929] 2. Extent of Capacity and Incidental 
Powers. A school district or an official school body 
having the capacity to sue and be sued may sue or 
be sued either at law or in equity.8° Legal capacity 


to sue is not limited to those cases where a school - 


district has an ultimate right to recover.8! If it has 
a right to redress for the wrongs alleged to have 
been committed, conceding the allegations to be true, 
it has the legal capacity to sue,8? but a school dis- 
trict or an official body of school officers having the 
capacity to sue or be sued cannot sue upon a cause 
of action which in no way relates to its corporate 
rights or functions.** The capacity of a school board 
to be sued, with respect to existing obligations, is not 
terminated by a vote for dissolution of the district 
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where the legislature has authorized the board to 
wind up the school affairs after the district’s dissolu- 
tones 


Incidental powers. The capacity to sue or be sued 
carries with it all powers that are ordinarily inci- 
dent to the prosecution or defense of a suit at law 
or in equity,®® such as those of employing coun- 
sel,8® adjusting the action,*’ or submitting to non- 
suit or judgment by default.*® 


[§ 930] B. Authority To Institute or Defend Ac- 
tions. In the absence of a statute to the contrary®® 
suits in the name of a school district which has the 
capacity to sue and be sued may be instituted by a 
majority of the members of the governing board or 
body.®® Suit cannot be instituted by a minority of 
such a body,®! although where a suit is brought in 
the name of the district and also in the name of one 
director, it will be presumed, until the contrary is 
shown, that the petition was filed by all necessary di- 
rectors on behalf of the district.°* Private persons 
or individual officers of a district usually have no 
power to institute or defend actions in its name,?* 
unless authorized by statute®* or the governing 
body.®® A majority of a school board may, with- 
out a formal meeting or resolution, authorize one 


78. Allen v. Pike County School 
Dist. No. 1, 23 Mo. 418. 


Right to sue individual members of 
board on obligation incurred by them 
see supra §§ 222, 223. 


79. Bailey v. King County School 
Dist. No. 49, 108 Wash. 612, 185 P 
810. 


[a] Effect of statute prohibiting 
bringing or maintaining of certain ac- 
tions against school districts.—(1) A 
statute providing that actions based 
on certain grounds shall not be 
“brought or maintained” against a 
school district, prohibits the com- 
mencement of such an action after 
the statute has gone into effect (Spen- 
eer v. School Dist. No. 1, 121 Or. 511, 
254 P 357), (2) or if the action is 
pending at the time the statute be- 
comes operative the suit cannot be 
prosecuted further (Bailey v. King 
County School Dist. No. 49, 108 Wash. 
612, 185 P 810), (3) or if a judgment, 
adverse to plaintiff, has been ren- 
dered, and the statute then goes into 
effect, he cannot thereafter take an 
appeal, since that would be maintain- 
ing the prohibited action (Foley 
v. Pierce County School Dist. No. 10, 
102 Wash. 50, 172 P 819).. (4) But if 
a judgment has been rendered for 
plaintiff, before the statute becomes 
operative, the action remains unaf- 
fected by the statute even though an 
appeal taken by the school district is 
still pending. Holt v. King County 
School Dist. No. 71, 102 Wash. 442, 
173 P 335; Bruenn v. North Yakima 
School Dist. No. 7, 101 Wash. 374, 172 
P5695 


80. See infra §§ 931, 932. 


81. Kingfisher County School Dist. 
No. 47 v. Long, 2 Okl. 460, 37 P 601. 


- $2. Kingfisher County School Dist. 
No. 74 v. Long, supra. 


83. Johnson County School Dist. 
No. 38 v. Rural High School Dist. No. 
6, 116 Kan. 40, 225 P 732; Orleans 
Parish Public Schools v. New Orleans 
Land Co., 188 La. 32, 70 S 27; Cald- 
well Parish Public Schools v. Louisi- 
ana Cent. Lumber Co., 136 La. 337, 
67 S 28; Brownville Union Free 
School Dist. No. 1 v. Glen Park, 109 
App. Div. 414, 96 NYS 428; Union 


Free School Dist. No. 6 Bd. of Educa- 
tion v. Union Free School. Dist. No. 7, 
76 App. Div. 355, 78 NYS 522 [aff 179 
N.Y. 556, 71 NE 1128]; Wagoner 
County vy. Wagoner County School 
Dist. No. 1, 187 Okl. 198, 279 P 326. 


84. Chalstran v. Knox County Bd. 
of Education, 244 Ill. 470, 91 NE 712. 

Alteration in name of district as af- 
fecting right to sue see infra § 934. 

85. Denniston v. Goffstown School 
Dist. No. 11, 17 N. H. 492. 

86. Denniston v. Goffstown School 
Dist. No. 11, supra; Fleischmann v. 
Graves, 235 N. Y. 84, 138 NE 745. 

87. Denniston v. Goffstown School 
Dist. No. 11,17 N. H. 492. 

88. Denniston v. Goffstown School 
Dist. No, 11, supra. 


89. Rush School 
Wing, 30 Mich, 351. 


Dist No. Aa ve. 


Mee? Paillette v. Carr, 3 Mart. (La.) 
9. 
91. Johnston v. Mitchell, 120 Mich. 


589, 79 NW 812. 


92. Acree v. Patterson, 153 Ark. 
188, 240 SW 33. 


93. Cedar Tp. Independent School 
Dist. No..6 v. Wirtner, 85 Iowa 387, 
52 NW 243; Burgess v. ‘Uxbridge 
School Dist., 100 Mass, 132; Donnelly 
vy. Duras, 11 Nebr. 283, 9 NW 45. 


Right of taxpayers to institute and 
defend actions on behalf of district 
see supra §§ ‘896-898. 


94. See cases infra this note. 


[a Construction of statutes au- 
thorizing particular Officer to “ap- 
pear” on behalf of district.—(1) A 
statute authorizing the president of 
the school board to ‘appear’ in all 
suits brought by and against the dis- 
trict has been held not to enable the 
president to institute a suit on his 
own motion and without official action 
on the part of the district board, on 
the ground that authority to “appear” 
is not authority to commence, and 
that as with other corporate acts, a 
school district may commence an ac- 
tion only through its governing body, 
and it is only after the board, as such, 
has commenced the action that the 


president is entitled to ‘appear’ on 
behalf of the district. Cedar Tp. In- 
dependent School Dist. No. 6 v. Wirt- 
ner, 85 Iowa’ 387, 52 NW 243. (2) 
However, under statutes authorizing 
a particular officer to “appear’’ for, 
and on behalf of, the district in all 
suits brought by or against it, unless 
the voters at a district meeting direct 
otherwise, it has been held that the 
designated officer can, when the vot- 
ers have taken no action, institute on 
his own motion a suit in the name of 
the district (Bowen v. School Dist. 
No. 3,.10 Nebr. 265, 4 NW 981) (3) 
and that such an officer may defend 
an action against the district without 
interference on the part of the district 
board (Rush School Dist. No. 4 v. 
Wing, 30 Mich. 351). 


[b] Presumption as to authority. 
—Where a statute authorizes the dis- 
trict treasurer to appear for, and on 
behalf of, the district in all suits 
brought by or against it, except in 
Suits where the treasurer has an in- 
terest adverse to that of the district, 
in which cases the director is to ap- 
pear for the district, it will be pre- 
sumed, after a judgment has been 
rendered for the district in a suit 
brought by the director, without 
showing an adverse interest in the 
treasurer, that such adverse interest 
in fact existed, unless there is an ac- 
tual showing to the contrary. Bow- 
en_v. School Dist. No. 3, 10 Nebr. 265, 
4 NW 981. 


[ec] Authority given by statute 
limited.—Statutory authority to an 
officer to bring suit on behalf of the 
district does not authorize the bring- 
ing of an action which the district 
itself could not maintain. Union Free 
School Dist. No. 6 Bd. of Education 
v. Union Free School Dist. No. 7, 76 
App. Div. 355, 78 NYS. 522 [aff 179 
N. Y. 556 mem, 71 NE 1128 mem]; 
Chrigstrom v. McGregor, 74 Hun 343, 
26 NYS 517. 


95. See cases infra this note. 


[a] Where authorization from 4a1- 
rectors is necessary for a treasurer 
to sue on a district claim, he can 
maintain no suit without such author- 
ity. Donnelly v. Duras, 11 Nebr. 283, 
9 NW 45. 


[b] Instructions by voters of dis- 
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of its members to enter an appearance for a school 
district as defendant. If the statutory authority 
of a particular officer is to appear in suits by and 
against the district “unless otherwise directed by the 
voters,” the ultimate power to determine whether 
a particular action should be instituted or defended 
is in the voters.?& 


Ratification. Proceedings commenced on behalf 
of a district by one without authority and still pend- 
ing may be ratified by the proper officials so the ac- 
tion will be regarded as legally brought.®7 


[§ 931] C. Nature and Form of Actions or Pro- 
ceedings®*—1. Against School Organizations. As a 
general rule, whenever a cause of action exists 
against a school organization having the capacity to 
be sued, it may be prosecuted by any form of action 
which would be appropriate against a private cor- 
poration or an individual.®® Assumpsit will lie 
against a school district or corporate school board to 
recover on an unliquidated contractual obligation,? 
or on a promise implied in law for the value of ben- 
efits incurred,? but a statute enjoining a district 
from incurring a particular obligation bars the use 
of every form of remedy for its enforcement.* Man- 
damus is a proper remedy to compel a school organi- 


trict to agent to look into the rights 
of the district give authority simply 98 
to consult counsel but not to pros- 7 
ecute actions. Burgess v. Uxbridge 
School Dist.. 100 Mass. 132. 
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v. Libby, 185 Wash. 233, 237 P-505. 
Action or proceedings: 

In general see Actions 1 C. J. p 924. 
Attacking validity of district’s organ- 


[§§ 930-932 


zation, which has no capacity to be sued in an ordi- 
nary action at law, to fulfill an obligation definitely 
fixed and established by law,* but as against an or- 
ganization having capacity to sue and be sued, where 
the claim is unliquidated or disputed, the remedy 
may” or must® be by ordinary action at law. An 
action against a school district for breach of an 
implied covenant, which results in injury to property, 
may be either in assumpsit or trespass,’ and an ac- 
tion for money had and received may be maintained 
against a school district whenever it has in its 
possession money of another which it is not in equity 
and good conscience entitled to retain.* The remedy 
of specific performance, however, is not allowed 
against school districts to the same extent that it is 
against private individuals, and it will be denied when 
to allow it would be detrimental to the public inter- 
est involved.® Proceedings may be had against a 
school district under a workmen’s compensation stat- 
ute which has in terms been made applicable to school 
districts.1° 


[§ 932] 2. By School Organizations. As a general 
rule, any form of action or proceeding which would 
be available to a private individual in the same sit- 
uation is also available to a school district or a ¢or- 


thorities have refused to adjust a dis- 
puted or unliquidated claim. Gun- 
nison v. New York Bd. of Education, 
176 N. Y. 11, 68 NH 106. (2) Assump- 
sit may be maintained against a 


[c] Contest of authority.—Where 
the authority of an attorney to ap- 
pear on behalf of a district plaintiff 
is contested by showing a copy of the 
vote to revoke the attorney’s author- 
ity, the court may try the question, 
and it is competent fer the attorney 
to show that the revocation was 
passed by illegal votes. Davis v. Ha- 
verhill School Dist., 43 N. H. 381. 


[d] Formal authorization unneces- 
sary.—Thompson v. School Dist. No. 
4, 71 Mo. 495. 


96. Sedgwick County School Dist. 
No. 116 v. Sedgwick County School 
Dist. No. 141, 79 Kan. 407, 99 P 620; 
Garfield County Cons, School Dist. No. 
2 v. Beeson, 30 Okl. 802, 120 P 643. 


[a] Power of voters to appoint 
committee.—Where the officer desig- 
nated by statute is defending an ac- 
tion against the district and refuses 
to carry out the wishes of the voters, 
the voters may, at a meeting regular- 
ly called, appoint a special commit- 
tee to take over the defense and con- 
duct or dismiss it as the voters desire. 
Garfield County Cons. School Dist. No. 
% v. Beeson, 30 Okl. 802, 120 P 643. 


[b] Direct motion by voters for 
dismissal of action commenced by of- 
ficer.—It has been suggested that the 
formal way for the voters to act, 
when an officer carries on litigation 
against their wishes, is to apply to 
the court for a substitution of attor- 
neys, but due to the public interest in 
having ended the litigation which the 
officers sought to protract it was held 
that a motion of the voters directly 
asking for.a dismissal of the action 
should be granted. Sedgwick County 
School Dist. No. 116 v. Sedgwick 
County School Dist. No. 141, 79 Kan. 
407, 99 P 620. 


97. Stoneham School Dist. No. 1 v. 
Richardson, 238 Pick. (Mass.) 62; 
Thurston County School Dist. No. 302 


ization see supra § 84. 


Ex delicto against school districts see 
supra § 621, 


For: 
Creation or alteration of school dis- 
tricts see supra § 65. 
Enforcement of judgments against 
school organizations see infra § 
Site 


ie SCR oR district contracts see supra 
07. 

To obtain payment of claims which 
have been audited and allowed see 
supra § 927. 


99. See cases passim, 
section. 


1. Gainesville First Nat. Bank v. 
Lafayette County Bd. of Public In- 
struction, 93 Fla. 182, 111 S 521; Wa- 
terman-Waterbury Co. v. Cato Tp. 
School Dist. No. 4, 183 Mich. 168, 150 
NW 104; Williams v. Keech 4 Hill 
GCNE YS) SG Se 


2. Olsen v. St. Louis County Inde- 
pendent, ete., School Dist., 175 Minn. 
20, 220 NW 606. 


3. Kay County School Dist. No. 85 
v. Kay County School Dist. No. 71, 
135 Okl. 270, 276 P 186; In re Sykes- 
ville Borough, 91 Pa. Super. 335. 


infra this 


4 Mattox v. Liberty County Bad. of 
Education, 148 Ga. 577, 97 SE 532, 5 
ALR 568. 


Mandamus to enforce payment of 
claims see Mandamus §§ 394-414. 


5. Waterman-Waterbury Co. v. Ca- 
to Tp. School Dist. No. 4, 183 Mich. 
168, 150 NW 104; Gunnison v. New 
York Bd. of Education, 176 N. Y. 11, 
68 NE 106. 


[a] Illustrations.—(1) An action 
at law to recover judgment will lie 
against the body which has the eca- 
pacity to be sued on matters relating 
to the school where the auditing au- 


school district upon an agreement to 
pay a specified sum, the validity or 
enforceability of which is contested 
by the district. Waterman-Water- 
bury Co. v. Cato Tp. School Dist. No. 
4, 183 Mich. 168, 174, 150 NW 104. (3) 
“The term ‘liquidated’ has a some- 
what varied meaning, but, when used 
in reference to claims or demands 
against municipal corporations en- 
forceable only by mandamus, it sig- 
nifies claims on which the amount 
due is either fixed by law or has been 
ascertained and agreed upon between 
the parties. Here it is denied that 
any amount is due, and none is fixed 
by law.’ Waterman-Waterbury Co. 
v. Cato Tp. School Dist. No. 4, supra. 


6. Whitaker v. Roberts, 155 Fed. 
882; School Dist. No. 3 v. Bodenham- 
er, 43 Ark. 140; Van Wert v. Adams 
Tp. School Dist. No. 8, 100 Mich. 332, 
58 NW 1119. 


[a] Statute prohibiting direct use 
of mandamus.—A statute providing 
for the enforcement of demands 
against a board of directors by first 
obtaining a judgment and then en- 
forcing it by attachment or manda- 
mus prohibits a_ plaintiff without 
judgment from proceeding directly by 
mandamus against the treasurer of 
aes board. Rogers v. Brewer, 68 Ill. 


7. Brinton v. Shenango Tp. School 
Dist., 81 Pa. Super. 450. 


8. Township 24 Schools v. Town- 
ship 25 Schools, 81 Ill. 470; Ogren v. 
Crystal Springs School Dist. No. 29, 
52 N. D. 455, °203 NW 324. 


9. Whitlow v. Council Grove Bd. 
of Education, 180 Kan. 604, 196 P 772; 
Powers v. Caledonia County Grammar 
School’ Trustees, 93 Vt. 220, 106 A 
836; Kirby v. ‘Harrogate School Bd., 
[1896] 1 Ch. 437. 


10. Woodcock v. Salt Lake City 
Bd. of Education, 55 Utah 458, 187 P 
181, 10 ALR 181. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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porate body of school officials. 


A district or offi- 
cial board, which has the capacity to sue, may, under 
the proper circumstanees, resort to a court of equity 
for equitable relief,1? although if a statutory remedy 
has been provided, ’there can be no remedy in equity 
until the former has been exhausted.!* 


SCHOOLS AND SCHOOL DISTRICTS 


The right of | bonds.?1 


a school district or official board to maintain various 


legat actions has been recognized or upheld, among 
which are the actions of assumpsit,!+ ejectment,!® 
A school district or 
school board may, in a proper case, maintain an 
action for money had and received,'® and may pro- 
ceed summarily to obtain from an attorney money 
which he has obtained from an action prosecuted by 
him for the benefit of the school fund.?® 


replevin,+® and trespass.17 


11. See cases passim infra this 


section. 

12. See cases infra this note. 

[a] Specific performance granted. 
—Wilmington Bd. of Public Educa- 
tion v. St. Patrick’s Roman Catholic 
Chureh, 15: Del. (Ch: 286, 136) A. 833; 
Lincoln County Bd. of Education v. 


Stanford Graded Common _ School 
Dist... e220 ACVe eal, 2S We ae Bh 
is. 


Poe Dist. No. 3 v. Macloon, 


[b] Injunctions to restrain: (1) 
The diversion of school property from 
the public use. Hill v. Houk, 155 Ala. 
448, 46 S 562. (2) Illegal apportion- 
ment of school property, creation of 
unlawful tax, and irreparable injury 


to other legal interests. Everett Tp. 
School-Dist. No. 3 v. Wilcox Tp. 
School) Dist. No, 1,63 Mich. 51,- 29 


NW 489; Rowe v. Ray, (Nebr.) 231 
NW 689; Akron Bd. of Education v. 
Sawyer, 7 OhNPNS 401; Kingfisher 
County School Dist. No. 74 v. Long, 
2 Okl. 460, 37 P 601. 


[c] . Application of trust money, 
which the board of directors was au- 
thorized to receive and hold, en- 
forced. White School House v. Post, 
81 Conn. 240. See also Moody v. 
Chesser, (Tex. Civ. A.) 173 SW 917 
(holding that, where one who is the 
legal custodian of school district 
funds refuses to bring an action to 
recover money belonging to a school 
district, the trustees of the district 
as beneficiaries of the fund may 
maintain an action). 


[d] Delivery of corporate seals 
and papers ordered to be made by 
persons wrongfully in office to the 
legal board of trustees. Belleville 
Roman Catholic Separate Schools v. 
Grainger, 25 Grant Ch. (Ont.) 570. 


{e] Nullification of illegal con- 
tract, made by board members with 
themselves, at suit of the district. 
Adams County School Dist. No. 98 
v. Pomponi, 79 Colo. 658, 247 P 1056. 


{f] Title to land is not triable 
in equity by a school district where 
the only question is one of disputed 
title and right of possession, and a 
mere allegation of fraud as to a link 
in the adversary’s chain of title will 
not cause equity to take jurisdiction. 
Chambersburg Borough School Dist. 
v. Hamilton Tp. School Dist., 228 Pa. 
119, 77 A 414. 


13. Nance v. Johnson, 84 Tex. 401, 
19 SW 559. 

Enforcement of execution of trust 
see Trusts [39 Cyc 510]. 


Injunctions generally see Injunc- 
TOMS voce © on) spite 


Specific performance [36 Cyc 543]. 


14. School Comrs. v. Dean, 2 Stew. 
& P. (Ala.) 190; Van Wert v. Adams 
Tp. School Dist. No. 8, 100 Mich. -332, 


Mandamus 


58 NW 1119; Barnet v. Young Tp. 
School, 6 Watts & S. (Pa.) 46. 


15. San Francisco Bd. of Educa- 
tion, v., Donohue, 53 Cals1903 "San 
Francisco Bd. of Education v. Fowler, 
19 Cal. 11; Windham v. Chisholm, 
35 | Miss! | 535 Caledonia County 
Grammar School vy. Kent, 86 Vt. HO 
84 A 26. 


16. Sanford School Dist. No. 5 v. 
Lord, 44 Me. 374. 
[aj] Books and records in the pos- 


session of one not legally elected as 
clerk of the district may be recov- 
ered by the district in replevin. San- 
ford School Dist. No. 5 v. Lord, 44 
Me. 374. 


17. Morris v. School Dist. No. 86, 
63 Ark. 149, 37 SW 569; Stoneham 
School Dist. No. 1 v. Richardson, 23 
Pick. (Mass.) 62; Indian Springs 
Public School v. Carter, 123 Miss. 457, 
86 S 289. 


18. See cases infra this note. 


[a] Remedy where one district 
holds funds belonging to another.— 
(1) An action for money had and 
received is ordinarily the proper rem- 
edy when one district has obtained 
and holds funds properly belonging 
to another. Township 24 Schools v. 
Township 25 Schools, 81 Ill. 470; 
Midland School Dist. No. 9 v. Mid- 
land School Dist. No. 5, 40 Mich: 
551; Lake School Dist. No. 9 v. Lake 
School Dist. No. 5, 118 Wis. 2338, 95 
NW 148. (2) And there is no rem- 
edy by mandamus. Midland School 
Dist. No. 9 v. Midland School Dist. 
No. 5, supra; Lake School Dist. No. 
9 v.-Lake School Dist. No. 5, su- 
pra. (3) But to recover for mon- 
ey had and received plaintiff district 
must bring the action before defend- 
ant district has expended the fund 
for school purposes. McCrory Spe- 
cial School Dist. v. Rural Special 
School Dist. 7181 wArks 9/345) 626 4Siw: 
(2d) 570. (4) Appropriation and dis- 
tribution of school funds see supra 
§ 438. (5) Mandamus to compel ap- 
portionment or distribution of school 
funds see Mandamus § 343. 


[b] Action against school treas- 
urer.—Unless an exclusive remedy 
has been given in account, an ac- 


tion for money had and received may 
be maintained against a school treas- 
urer who illegally disposes of, or 
wrongfully withholds, school funds. 
Clarke vy. Clark County School Dist. 
No. 16, 84 Ark. 516, 106 SW _ 677; 
Pemiscot County School Dist. No. 45 
v. Correll, (Mo. A.) 286 SW 136; 
Stephen Tp. School Trustees. v. 
Mitchell, 29 U:;.C. Q. B: (Ont.) 382. 


[c] Money paid by directors on 
illegal contract may be recovered by 
the district in such an _ action. 
Thurston County School Dist. No. 
Ean v. Libby, 1385 Wash. 233, 237 P 


[56 C.J:] 781 


may, in the proper situations, be resorted to by a 
school district or body of school officials to compel 
some officer or board to perform a duty in which the 
school organization has an interest, such as the levy 
of school taxes,?° 


or the registration of school 


[§ 933] D. Parties?? and Name in Which School 
Organization Should Sue or Be Sued?2—1. In Gen- 
eral. The general rules as to proper or necessary par- 
ties plaintiff? or defendant?®> apply in actions ‘by 
or against school organizations.*® 
organization which has a sufficient interest in the sub- 
ject matter of the action may be either a proper 
party plaintiff?7 or may be a proper party defend- 


Thus a school 


Action for money had and received 
in general see Money Received 41 C. 
J AS AG 


19. Mercer County Bd. of Educa- 
on v. Allin, 134 Ky. 763, 121 SW 
76. 


20. Peo. v. Lake County, 12 Colo. 
89, 19 P 892; Worcester County v. 
Worcester County School Comrs., 113 
Md. 305, 77 A 605; Joint Free High 
School Dist. v. Green Grove, 77 Wis. 
532, 46 NW 895. 


Mandamus to compel levy and as- 
sessment of taxes see Mandamus § 
427. 


21. Rush one Rural High 
School Dist. No. 1 v. Davis, 96 Kan. 
647, 152 P 666. 

22. Cross references: 


Authority to institute or defend ac- 
tions see supra § 930. 


Capacity of school districts and oth- 
er local school organizations to sue 
and be sued see supra § 928. 


Parties in general see Equity §§ 253-— 
356; Parties 47 C. J. p 1. 


Parties to actions: 
By or against: 
County see Counties §§ 378, 379. 


Municipal corporation see Mu- 
miele Corporations §§ 4681-— 


Town see Towns [388 Cyc 665]. 


By teachers and superintendents 
for compensation see supra § 389. 


For erroneous taxation see supra 
§§ 864-880. 


Onsen ool contracts see supra § 


23. Name to be used in actions by 
and against: 


Counties see Counties §§ 378, 379. 


Municipal corporations see Municipal 
Corporations §§ 4658-4661. 


24. See Parties §§ 15-137. 

25. See Parties §§ 138-183. 

26. See cases infra this section. 
27. See cases infra this note. 

[a] Illustrations.—(1) Where only 


right to possession is involved, a ee 
porate board of directors which ° 

entitled to the possession of echool 
buildings is the proper party to bring 
an action to prevent interference with 
its possession, even though the title 
to the property is in a board of school 
trustees which would be the proper 
party if title were put in issue. Mc- 
Daniel v. School Dist. No. Sixteen, 
125 Ill. A. 332; Ruble v. School Dist. 
No. 5, 42 Ill, A. 488. (2) A district, 
as trustee of the legal title, is the 
proper party to sue for trespasses 
to land conveyed to the people of the 
school district. Morris v.: School 
Dist. No. 86, 63 Ark. 149, 37 SW 569. 
(3) A board of county school com- 


782 [56 C.J.] 


ant.28 


ization alone has ineurred. 


[§ 934] 2. Name To Be Used**—a. Corporate 


missioners, which is charged with the 
control of all educational matters af- 
fecting the county and to whom the 
proceeds of school taxes are payable 
is the proper party to bring a suit 
to compel the levy of a school tax. 


Worcester County v. Worcester 
County School Comrs., 113 Md. 305, 
77 A 605. 

28. McMahon v. Tenth Ward 


School-Officers, 12 AbbPr (N. Y.) 129. 


[a] TIllustration.—A school board 
which has the right to use for ed- 
ucational purposes land upon which 
it has contracted to have a building 
erected is a proper defendant to an 
action to foreclose a mechanic’s lien, 
since its right to use the land for 
educational purposes will be direct- 
ly affected by the judgment sought 
to be obtained... McMahon v. Tenth 


Ward School-Officers, 12 AbbPr (N. 
Se AE 
29. See eases infra this note. 


Iliustrations.—(1) A district 
cannot maintain an action to have 
a statute, transferring a portion of 
the district’s territory to another dis- 
trict, declared unconstitutional on the 
ground that the inhabitants will have 
to pay a heavier tax, as the only per- 
sons interested in the determination 
of this question are the taxpayers 
and creditors of the district. Union 
Free School Dist. No. 6 Bd. of Ed- 
ucation v. Union Free School Dist. 
INF Wie Oe AD Dap DIVeanooos toi INES 
Fo Oeaartania Oyo. Yue DOO, ede INGE ead 2.89), 
(2) A school district may not main- 
tain a suit to prevent the withdrawal 
of a village which in no way touches 
the interests of the district as such, 
but affects only the rights of the 
taxpayers by perhaps’ increasing 
their tax burden. Brownville Union 
Free School Dist. No. 1 v. Glen Park, 
109 App. Div. 414, 96 NYS 428. (3) 
A school district may not sue for 
the recovery of funds in which it 
has no proprietary interest. Gridley 
School Dist. v. Stout, 134 Cal. 592, 
66 P 785; Wagoner County v. Wag- 
oner County School Dist. No. 1, 137 
Okl. 193, 279 P 326. (4) A corporate 
board of. directors with capacity to 
sue and be sued has no power to sue 
to recover land belonging to the state 
where such a Suit by the board of 
directors has not been expressly au- 
thorized. Orleans Parish Public 
Schools v. New Orleans Land Co., 
138 La. 32, 70 S 27; Caldwell Parish 
Public Schools v. Louisiana Cent. 
Lumber Co., 136 La. 337, 67 S 23. 
(5) A grant to a school district of 
the capacity to sue and be sued does 
not vest it with authority to chal- 
lenge the validity of another munici- 
pality or corporation where that 
function has been vested in the state. 
School Dist. No. 38 v. Rural High 
School Dist. No. 6, 116 Kan. 40, 225 
P 732. (6) A county treasurer, who 
has been made custodian of school 
funds and alone has authority to re- 
ceive school funds, and not school 
district trustees who may ultimate- 
ly be entitled to the funds, is the 
proper party plaintiff to an action 
to compel the payment of school 


[a] 


On the other hand, if a school organization 
has no- remedial interest in the cause of action in- 
volved, it cannot be a proper party plaintiff.?° 
city,*® town,*! or county board of supervisors,®? 
which acts merely as a custodian of school funds and 
disburses them only on orders of the school organ- 
ization, is not a necessary or proper party to an 
action based on an obligation which the school organ- 
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Name. 
A 


rate name. 


Change of name. 
ished in favor of a new one which succeeds to all its 
rights and obligations, a suit on a cause of action ex- 


. i 


[§§ 933-934 


Except where it is otherwise provided by 
statute,?+ a corporate school organization which is 
the proper party plaintiff or defendant to the ac- 
tion must sue?*> and be sued®® in its correct corpo- 


When an old district is abol- 


isting in favor of’? or against®® the old district 


funds by a portion of a district. 
Lytle School Dist. v. Haas, 24 Tex. 
Civ. A. 433, 59 SW 830. 


30. Fisher v. New Orleans School 
Directors, 44 La. Ann. 184, 10 S 494; 
Peo. vi (Craig, 232 N. ¥. 125, 133. NE 
419; Gunnison v. New York Bd. of 
Education, 176 N. Y. 11, 68 NE 106. 


31. Miller v. Jacobs, 70 Wis. 122, 
35 NW 324. 

32. Ayres v. Leake County Agri- 
cultural High School, 134 Miss. 363, 
98 S 847. 

[a] Where county board of su- 


pervisors and board of school trus- 
tees are distinct entities, the county 
board of supervisors is not the prop- 
er party to be sued on a contract 
made by the board of trustees, al- 
though the county board collects and 
holds the school funds for which the 
contract is to be paid, if they are to 
be disbursed only on order of the 
board of trustees. Ayres v. Leake 
County Agricultural High School, 134 
Miss. 363, 98 S 847. 


33. Amendments as to corporate 
name see infra § 962. 


Designation and description of par- 
ties see infra § 954. 


34. See statutory provisions; 
infra § 935. D 


35. Jones v. Keating, 55 Md. 145; 
Donnelly v. Duras, 11 Nebr. 283, 9 NW 
45: Kingsley. v. Plum’ Tp., 2 Pa. .238: 
Barnet v. Young Tp. School, 6 Watts 
& S. (Pa.) 46; Huron Independent 
School Dist. Bd. of Education v. 
Whisman, (S. D.) 229 NW 522; 
art ‘v. Thornton, 75. Va. 215. 


[a]. Illustrations.—(1) A suit ona 
demand belonging exclusively to the 
‘district must be brought in its cor- 
porate name where it is a corporate 
body with power to sue or be sued, 
and not in the name of an officer who 
may, under the circumstances, be en- 
titled to prosecute a suit in its behalf. 
Donnelly v. Duras, 11 Nebr. 283, 9 NW 
45. (2) Ina state where the board of 
education is not a corporate entity. 
but it is only the district which is a 
corporation and has the capacity to 
sue and be sued, suits on behalf of 
the district must be brought in the 
name of the district and not that of 
the board of education. Huron In- 
dependent School Dist. Bd. of Educa- 
tion v. Whisman, (S. D.) 229 NW 522. 


{[b] Use of name acquired by repu- 
tation.— When a school district is or- 
ganized under a_ general statute, 
which does not require a name to be 
designated, the district may acquire 
a name by reputation and sue in the 
name so acquired. South School Dist. 
v. Blakeslee, 13 Conn. 227; School 
Dist. v. Pillsbury, 58 N. H. 423. 


36. Ind.—Teeple v. State, 171 Ind. 
268, 86 NE 49; Utica Tp. v. Miller, 62 


and 


Stew- 


Ind. 230; Wright v. Stockman, 59 
Ind. 65; Carmichael v. Lawrence, 47 
Ind. 554. 


Ky.—Johnson v. Common _ School 
Dist. No. 18, 38 SW 861, 18 KyL 887. 


Md.—Jarvis v. Robertson, 126 Md. 


should be brought in the name of the new corpora- 


281, 26 NE 182. 


wie J.—Sproul v. Smith, 40 N. J. L. 


N. Y.—Reynolds v. Foster, 66 Misc. 


133 


3, 123 NYS 273. 


Pa.—Hoenninger Vv. Lancaster 
School,)15 Pas Dist."75. 
Tex.—Butman v. Jones, (Civ. <A.) 


24 SW (2d) 796. 


pase hccmmagth) Vv. Mumiby., tL sue Crips 


[a] If board of trustees or di- 
rectors is named as defendant, the 
suit canhot be maintained if the 
cause of action exists only against 
the corporate school district of which 
defendants are the governing officials. 
Sproul v. Smith, 40 N. J. L. 314; Hoen- 


ninger v. Lancaster School, 15 Pa. 
Dist. 75. 
[b] Use of proper name where 


there are both civil and township cor- 
porations.—Where there are a civil 
and school township operating in the 
same territory, a suit on an obliga- 
tion incurred by the school township 
must be against the ‘school’ town- 
ship by its corporate name, and not 
against the civil township which has 
the township name unqualified by the 
word “school.” Jarvis v. Robertson, 
126 Ind. 281, 26 NE 182; Utica Tp. v. 
Miller, 62 Ind. 230; Carmichael v. 
Lawrence, 47 Ind. 554. 


[c] Corporate name of official board 
or body.—Where a board or body of 
school officials is made a corporation 
and given a corporate name, suits 
against it on causes of action relating 
to school affairs must be in the name 
designated. Johnson v. Common 
School Dist. No. 138, 38 SW 861, 18 
KylL 387; Reynolds v. Foster, 66 Misc. 
133, 1283 NYS 273; Butman vy. Jones, 
(Tex. Civ. A.) 24 SW (2d) 796; Spry 
Vv. Mumby, Tl U.'C.1G) Pp; Ont eens 


[d] Use of either corporate name 
of board of trustees or district.—Un- 
der a statute making the board of 
trustees liable as such in the name of 
the district for certain causes of ac- 
tion against the district, the action 
may be brought against the board of 
trustees in its corporate name or 
against it in the designated name of 
the district where the district also 
has the capacity to sue anid be sued. 
Ahern v. Livermore Union High 
School Dist., (Cal. A.) 279. P 1032. 


37. Klamath County School Dist. 
v. American Surety Co., 129 Or. 248, 
21 O17! 


[a] Where town is incorporated 
and organized as school corporation, 
and succeeds the township, in which 
it is created, in all educational mat- 
ters connected with the public schools 
within its limits, an action to recover 
possession of school lands within the 
new school town is properly brought 
in its name, even though the land was 
originally conveyed to the _ sgschool 
township. Newpoint Lodge No. 225 
KF. & A. M. v. Newpoint School Town, 
138 Ind. 141, 37 NE 650. 


38. Hancock v. Santa Barbara Bd. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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tion, unless the statute providing for the new organ- 
ization contains such provisions as will cause the 
result to be otherwise.°®° 


[§ 935] b. Names of Officers or Members.*° Ex- 
cept as otherwise provided by statute,*! the officers 
or members of a school district or corporate school 
board cannot sue*? or be sued** in their own names 
upon a cause of action against or in favor of the 
school organization. However, school trustees 
charged with the eare of property, title to which is 
in the district, may sue in their own names, as trus- 
tees for the district, upon an insurance policy taken 
in their names as trustees of the designated school 
district.4# Likewise, a board of trustees enjoined 
from performing its official acts for the district, and 
the members of which have taken an injunction bond 
in their own names as trustees of the district, may, 
upon a dissolution of the injunction, sue on the bond 
in their names to recover for the benefit of the dis- 
trict damages which have been caused to the dis- 
triet by the injunction,*® and treasurer holding school 
funds as trustee for the district may sue in his own 
name to recover back, for the treasury, money that 
has been illegally paid out.4® If a county board of 
school commissioners is not a corporate body, there 
may be no action against it, but the individual mem- 
bers must be named as defendants.4? 


of Education, 140 Cal. 554, 74 P 44;) school district. 
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Reynolds v. Foster, 


[56 C.J.] 783 

[§ 936] c. Name of State.4® Except where au- 
thorized by statute, a suit with relation to school 
funds cannot be maintained in the name of the 
state.4®9 In some states there are statutes providing 
that the county superintendent of schools may in- 
stitute, in the name of the state, an action for the 
“recovery” of school furtds which have been misap- 
plied by school trustees.°° The authority given by 
such a statute is limited to suits for recovery, and 
does not give the power to bring, in the name of 
the state, an action to enjoin school trustees from ex- 
pending school funds upon an alleged illegal con- 
tract.°4 A statute requiring quo warranto proceed- 
ings to be brought in the name of the state where 
only a public interest is involved does not prevent 
a district from bringing suit in its own name against 
the officers of another district, whose legal existence 
is denied, to redress a private wrong.°? 


[§ 937] 3. Joinder. The joinder of parties plain- 
tiff and defendants in actions by and against school 
districts is governed by the general rules else- 
where stated.*? 


Plaintiffs. In certain suits commenced by a school 
district or corporate school board, it has been held 
improper to join as plaintiffs a taxpayer®* or mem- 
bers of a local school committee.®® In some situa- 
tions, however, it is proper to join as a plaintiff the 


483, 68 NE’ 315. 


Gould v. Eagle Creek School Dist., 7 
Minn. 203; Sproul v. Smith, 40 N. J. 
L. 314; Ellis County School Dist. No. 
60 v. Crabtree, 146 Okl. 197, 294 P 
LA. 


39. Needham v. Shrewsbury School- 
Dist. No. 6, 62 Vt. 176, 20 A 198; Cale- 
donia Joint Bd. Grammar, etc., School 
v. Farrell, 27 U. C. Q. B. (Ont.) 321. 


[a] Statute preventing merger of 
united districts until debts are paid.— 
A statute providing that no union of 
school districts shall merge them un- 
til their debts are paid and affairs set- 
tled bars a suit against the name of 
a new united district upon an obliga- 
tion incurred by one district before 
the union. Needham v. Shrewsbury 
School-Dist. No. 6, 62 Vt. 176, 20 A 
198. 


[b] Suit in name of “board of 
grammar school trustees” after it has 
been made joint board with common 
school trustees.—A suit against a 
county treasurer for negligently caus- 
ing a portion of a grammar school 
fund to be lost is properly brought in 
the name of the ‘board of grammar 
school trustees” where a statute mak- 
ing such board a joint board with a 
“poard of common school trustees” 
recognizes throughout that the two 
boards are still to exist as separate 
corporations, and the grammar school 
is separately entitled to funds appro- 
priated to it. Caledonia Joint Bad. 
Grammar, etc., School v. Farrell, 27 
te Ca@. 5. (Ont. 7321. 


40. Suits in name of taxpayers on 
behalf of district see supra §§ 895- 
898. 


41. See statutory provisions. 


[a] Application of statute allow- 
ing suits against individual trustees. 
—Code Civ. Proc. §§ 1927, 1929, pro- 
viding that an action may be brought 
against trustees of a school district 
designated by their individual names 
with the addition of their official ti- 
tles, apply only to school trustees and 
do not authorize a suit against the in- 
dividual members of a _ corporate 
board of education of a union free 


66 Misc. 133, 123 NYS 273. 


[b] Successors in office.—(1) Un- 
der a statute whereby suits: are 
brought* by and against the trustees 
of a district in their official names, 
the proper parties defendant to an 
action on an obligation incurred by 
the predecessors in office are the pres- 
ent holders of the office. Williams v. 
Keech, 4 Hill (N. Y.) 168. (2) Anda 
statute authorizing suit to be main- 
tained in the name of the county 
school commissioner for the benefit 
of the inhabitants of a school town- 
ship entitles a commissioner to sue 
in his own name on a note payable to 
his predecessor in office for the benefit 
of the inhabitants of the school dis- 
trict. Manlove v. McHatton, 5 Ill. 95. 


42, Crawford v. Dean, 6 Blackf. 
(Ind.) 181; Jones v. Keating, 55 Md. 
145; Donnelly v. Duras, 11 Nebr. 283, 


9 NW 45; Stewart v. Thornton, 75 
Va. 215. 
43. Sproul v. Smith, 40 N. J. L. 


314; Reynolds v. Foster, 66 Misc. 
273, 128 NYS 273; Butman v. Jones, 
(Tex, Civ. A.) 24 SW (2d) 796. 


44, American Ins. Co. v. Newberry, 
215° Alay 587, 12° S° 195. 


[a] This right not affected by real 
party in interest statute which pro- 
vides that suits upon contracts for 
the payment of money must be prose- 
cuted in the name of the party really 
interested, whether or not he has le- 
gal title. American Ins. Co. v. New- 
berry, 215 Ala. 587, 112 S 195. 


45. Wilder v. Miller, 182 Ky. 210, 
206 SW 293. 


46. Clarke v. Clark County School 
Dist. No. 16, 84 Ark. 516, 106 SW 677. 


47. Ex p. Collins, 49 Ala. 69. 
48. Suit by state on official bonds 


of school officers see supra §§ 160, 
225. 


49. McGreggor v. State, 31 Ind. A. 
483, 68 NE 315. 


50. See statutory provisions. 
51. McGreggor v. State, 31 Ind, A. 


52. Franklin School Tp. v. Wig- 
gins, 122 Iowa 602, 98 NW 490. 


_{a] MTlustration.—A statute pro- 
viding for an action in the name of 
the state to test official and corporate 
rights, and thus prevent a person or 
group of persons from assuming to 
act in an official or corporate capacity 
without lawful authority, does not 
prevent a school township from suing, 
in equity, in its own name persons un- 
lawfully assuming to act as officers 
of an independent school district, 
within the township, for the purpose 
of preventing defendants from furth- 
er interfering with the rights of the 
school one and for an account- 
ing. Franklin School Tp. v. Wiggins, 
122 Iowa 602, 98 NW 490. 


53. Joinder of defendants see Par- 
ties §§ 141-183. 


Joinder of plaintiffs see Parties §§ 
108-137. , 


54. Chambersburg Borough School 
Dist. v. Hamilton Tp. School Dist., 
228 Pa. 119, 77 A 414, 


[a] Illustration.—A taxpayer can- 
not be joined as a party plaintiff to 
a bill by a school district to protect 
the property rights of the district, 
since a taxpayer can maintain no bill 
where the board of directors is acting 
properly to protect the interests of 
the district. Chambersburg Borough 
School Dist. v. Hamilton Tp. School 
Dist., 228°Pa. 119, 77% As 414: 


55. Sampson County Bd. of Educa- 
tion v. Sampson County, 192 N. C. 274, 
134 SH 852. ~* 


[a] Action by county board of 
education to raise funds for local 
school.— Where the county board of 
education is made a body corporate 
and given power to institute all suits 
for the recovery or application of all 
moneys or property which may be 
due or applied to the support of 
schools, the individual members of a 
local school committee are not neces- 
sary or proper parties to an action by 
the county board to compel funds to 
be provided for their school. Samp- 
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A 


school treasurer.*® 


plaintiffs.°7 


Defendants. In various actions by school districts 
or corporate school boards certain joinders of de- 
fendants have been held proper,®*® while others have 
In actions brought by in- 
dividuals, a corporate school board may properly 
be joined as a defendant where it has an interest 
which will be affected by the result of the controver- 
sy,°° or where it is the drawee of a draft on which 
the other defendant is a guarantor.°! 
stances, however, a school district or school board 
cannot properly be joined with an individual defend- 


been held improper.®® 


son County Bd. of Education v. Samp- 
son County, 192 N. C. 274, 134 SH 852. 


56. Clarke v. Clark County School 
Dist. No. 16, 84 Ark. 516, 106 SW 677. 


[a] School district and treasurer 
may properly join as plaintiffs in an 
action to recover money illegally paid 
out of school funds, even though the 
district has been reimbursed by the 
treasurer and is not a necessary par- 
ty. Clarke v. Clark County School 
Dist. No. 16, 84 Ark. 516, 106 SW 677. 


57. Junkins v. Doughty Falls Un- 
jon School Dist., 39 Me. 220; Harris 
v. Canaan School Dist. No. 10, 28 N. H. 
58; Woodcock v. Salt Lake City Bd. 
of Education, 55 Utah 458, 187 P 181, 
10 ALR 181. 


[a] Necessity of joining state in 
suit against district on workmen’s 
compensation award.—It is not nec- 
essary for a person bringing an ac- 
tion against a district under a work- 
men’s compensation statute to join 
the state as a party plaintiff, although 
it is provided that the award may be 
recovered by an action in the name 
of the state for the benefit of the 
party entitled to it. Woodcock v. 
Salt Lake City Bd. of Education, 55 
Utah 458, 187 P 181, 10 ALR 181. 


{[b] Joinder of committee mem- 
bers in suits against district on 
claims incurred by them.—(1) Mem- 
bers of a committee appointed by a 
district to see to the erection of a 
schoolhouse are not necessary parties 
plaintiff to an action against the dis- 
trict by the person they have em- 
ployed to erect the building. Junkins 
v. Doughty Falls Union School Dist., 
39 Me. 220. (2) Where the members 
of the building committee themselves 
proceed to furnish the labor and ma- 
terials, each individually and uncon- 
nected with the others, but with the 
authority of the whole, a member of 
the committee in suing the district on 
his claim need not join the others as 
plaintiffs, since the claims arising are 
several and not joint. Harris v. 
Canaan School Dist. No. 10, 28 N. H. 
58. 


58. See case infra this note. 

[a] Joinder of treasurer in office 
and predecessors in account action.— 
A treasurer in office and his prede- 
cessors are properly joined as de- 
fendants in an action to compel an 
accounting of school funds which 
passed through their hands. Brown 
v. Taunton, 169 Ga. 240, 150 SE 206. 


59. Hamilton Tp. School v. Neil, 
28 Grant Ch. (Ont.) 408. 


[a] Town treasurer and town in 
suit to recover misappropriated school 
funds.—In an action against a town 
to recover for a misappropriation of 


person having a cause of 
action against a school district im which he alone has 
the legal interest need not join others as party 
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ant,®2 or a district with its board of directors.** 
A new district, which, by force of statute, has as- 
sumed liability for the debts of an old district that 


has been dissolved, except for the settling of its af- 


In some in- 


school funds by a prior town treas- 
urer, the board of school trustees can- 
not properly join the present town 
treasurer as defendant. Hamilton Tp. 
epee v. Neil, 28 Grant Ch. (Ont.) 


60. McMahon — v. Tenth Ward 
School-Officers, 12 AbbPr (N. Y.) 129. 


61. Crowell Independent School 
Dist. v. First Nat. Bank, (Tex. Civ. 
A.) 174 SW 878. 


62. See cases infra this note. 


[a] Board of trustees and indi- 
vidual member.—A board of trustees 
and an individual member cannot be 
joined as parties defendant where the 
only cause of action alleged against 
the trustee is one founded on a dis- 
tinctly personal liability. Mock v. 
Nelson County Bd. of Education, 145 
Ky. 715, 141 SW 38. 


[b] Joinder of architect under dis- 
trict contract.—An architect against 
whom no relief is sought or could be 
rendered cannot properly be joined 
with a school district defendant in 
an action against it on a contract. 
Moscow Independent School Dist. v. 
Lufkin Home Bldg. Co., (Tex. Civ. 
A.) 268 SW 1008. 


63. Phillips County School Dist. 
No. 15 v. Flanigan, 28 Colo. 431, 65 P 
24, . 


[a] Mandamus action to compel 
board of directors to recognize plain- 
tiff as member.—A school district can- 
not properly be made a party defend- 
ant to a mandamus action to compel 
a board of directors to recognize 
plaintiff as a member where the dis- 
trict has no duty in that regard and 
is in no way responsible for the action 
of the board. Phillips County School 
Dist. No. 15 v. Flanigan, 28 Colo. 431, 
65 P 24. 


64. Cunningham y. Orange, 74 Vt. 
115, 52 A 269. 


[a] Beason for rule.—The statu- 
tory promise of the new district is a 
promise to pay its own debt and is 
several, and not joint, with that of 
the district as to which it stands an 
indemnitor. There is, in such a case, 
no joint liability like that between 
the maker and indorser of a promis- 
sory note. Cunningham v. Orange, 74 
Vt. 115, 52 A 269. 


65. Kennedy v. Derby Grange In- 
dependent School Dist., 48 Iowa 189. 
See also Thompson v. Allison, etc., 
Independent School Dists., 102 Iowa 
94, 70 NW 10938 (recognizing the pro- 
priety of joining as defendants two 
new districts which have assumed 
the liabilities of a former district). 


66. See cases infra this note. 


fairs, cannot properly be joined as defendant with 
the latter, in a suit on an order previously given 
by the old district;°* but if an original district is 
broken up into several new independent districts, 
which take over the obligations of the old, a creditor 
of the old district may sue all the independent dis- 
tricts as defendants.°° 
district or school board is a necessary party and 
must be joined before judgment can be rendered.®® 
Where an action has been commenced against the 
proper school organization or officials, it may®? or 
may not®® be necessary to join some third person 


To certain actions a school 


[a] Both districts necessary par- 
ties in action to have land transferred 
to one decreed part of the other.— 
In an action to have adjudged as a 
part of one district térritory which 
such district has attempted to trans- 
fer to another district with the con- 
sent and concurrent action of the lat- 
ter, such latter district is a necessary 
party to the action, since an adjudi- 
cation as to which district the terri- 
tory belongs cannot be made without 
jurisdiction of both districts. Whit- 
mer v. White Pigeon Independent 
Poe Dist., 210 Iowa 239, 230 NW 

or 


[b] School trustees necessary de- 
fendants in action to nullify district. 
—Where the trustees of a district are, 
by statute, constituted a corporate 
body, they are necessary parties to an 
action to have the existence of the 
school district declared void, for its 
purpose is to destroy the existence of 
such corporate body. Minear v. Mc- 
Vea, (Tex. Civ. A.) 185 SW 1048. 


[ec] School district must be made 
defendant before claim is liquidated 
against it.—A school district is a 
necessary defendant to an action to 
have a claim against it liquidated, 
and if only the auditing authorities 
are made defendants, no judgment 
liquidating the claim can be rendered, 
for the only party bound on the claim 
is the school district, and from its 
funds any judgment would have to be 
Pane Whitaker v. Roberts, 155 Fed. 


67. Walling v. Malone Independent 
Bae Dist., (Tex. Civ. A.) 195 SW 
rats, 


[a] Bondholders ‘tecessary de- 
fendants to action to enjoin collec- 
tion of taxes to pay bonds.—In an ac- 
tion against a district to enjoin the 
collection of taxes to pay bonds, 
which have been sold to third parties, 
the holders of the bonds are heces- 
sary parties defendant. Walling v. 
Malone Independent School  Dist., 
(Tex, Civ. A.) £95: SW 671. 


68. Presque Isle County v. Thomp- 
son, 61 Fed. 914, 10 CCA 154; Willan 
ee aE ae oe 51 Ind. A. 102, 98 NE 
1094. 


[a] County superintendent, who has 
granted a petition of school trustees 
to relocate a schoolhouse, is not a nec- 
essary defendant to an action to re- 
strain a relocation of the school, as 
he has nothing to do with the enforce- 
ment of the petition which he has 
granted. Willan v. Richardson, 51 
Ind. A. 102, 98 NE 1094. 


[b] Unnecessary parties to man- 
damus action to obtain payment of 
judgment.— Where it is provided that 
if the assessor of the board of the 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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as a party defendant before the action can be main- 
tained. Upon a misjoinder of a school board with 
another defendant, plaintiff may be required to elect 
against which defendant he will proceed.°® While a 
nonjoinder or the failure to join a necessary defend- 
ant ealls for a dismissal of the suit or a stay of the 
proceedings until such party can be brought in.7° 


[§ 938] 4. Intervention and Substitution.7!  Un- 
der general rules,’? a school organization’? may in- 
tervene and become a party to particular actions. 
Third persons having a direct financial interest in- 
volved may intervene in an action brought against 
a school district,7* but the individual members of 
a corporate school district ordinarily have no right 
to intervene and make defense in an action against 
the district.7® 


Time and method. A motion to intervene in an 
action against a district must, in some states, be 
made before the rendition of judgment.*® To have 
an intervention there must be a complaint or peti- 
tion showing a sufficient interest on the part of the 
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by others, which simply asks permission to have an 
attorney retained on behalf of a district which is 
being sued, and is not accompanied by any proposed 
complaint in intervention does not constitute a pe- 
tition in intervention.*® In the absence of a stat- 
ute making it compulsory, it is not necessary to sub- 
stitute as defendant the successor in office of a trus- 
tee, who, under a statute providing therefor, is 
being sued in his official capacity, and whose term 
expires during the pendency of the action.’® 


[§ 939] E. Conditions Precedent to Action—1. In 
General. Under general rules,*° any condition pre- 


‘ecedent to the right to maintain an action against a 


school district must be complied with,®! unless it has 
in some way been dispensed with.®? 


[§ 940] 2. Notice, Demand, or Presentation of 
Claim.®* Unless required by statute,** it is not asa 
rule necessary, aS a prerequisite to bringing suit 
against a school district or corporate school board, 
that the claim or demand should have been pre- 
sented for payment or notice given,®® although an 


petitioner to entitle him to intervene.*? 


district against whom a judgment is 
rendered fails to certify that fact to 
the supervisor of the township, the 
judgment creditor may file a certified 
copy of the judgment with the super- 
visor who shall proceed to assess and 
coilect taxes for the payment of the 
judgment, and a certified copy has 
been so filed, the district assessor is 
not a necessary party to a mandamus 
action against the township super- 
visor to compel him to levy a tax to 
pay the judgment. Presque Isle 
County v. Thompson, 61 Fed. 914, 10 
CCA 154. 


69. Mock v. Nelson County Bd. of 
Education, 145 Ky. 715, 141 SW 38. 

70. Butman v. Jones, (Tex. Civ. 
A.) 24 SW (2d) 796. 

71. Intervention by taxpayers see 
supra § 898. 


Petition in intervention see 
note 78. 


infra 


72. See Parties §§ 185-226. 
73. See cases infra this note. 
[a] Intervention by school board 


in action to have school bond law de- 
clared invalid.—In a suit to have de- 
elared invalid a law authorizing the 
issuing of bonds to erect a school- 
house for a particular district, the 
board of such district has a sufficient- 
ly substantial interest in the contro- 
versy as entitles it to intervene and 
be made a party. Re Henderson, 23 
Ont. L. 651, 2 OntWN 1131, 19 OntWR 
292. 


[b] Intervention by board of edu- 
cation in taxpayer’s action.—A board 
of education, having charge of the 
district’s property and funds, and 
whose district has been extended to 
include territory formerly a part of 
another district, may intervene and 
become a party to an action com- 
menced by taxpayers to prevent the 
officers of the other district from col- 
lecting taxes and controlling the prop- 
erty in the territory which, by exten- 
sion, has become a part of the dis- 
trict for which the intervener is the 
board of education. Weeks v. Het- 
land, 52 N. D. 851, 202 NW 807. 


{c] Intervention by county board 
of education in action by state to re- 
cover money for school funds.—A 
board of education entitled to the 
eommon school fund of the county is 
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A petition 


entitled to intervene, in an action 
brought by the state to recover money 
for the benefit of such fund, to have 
determined the amount of money to 
which the fund is entitled as against 
the county attorney who has filed a 
petition in the action asking the ad- 
vice of the court as to the distribu- 
tion of the money and alleging that 
he has less money for the school fund 
than the board of education asserts 
he has. Mercer County Bd. of Educa- 
tion v. Allin, 134 Ky. 763, 121 SW 676. 


74. McMillan v. Portsmouth Tp. 
School Dist. No. 2, 300 Mich. 280, 167 
NW 48; Ottawa Separate School v. 
Quebec Bank, 12 OntWN 41. 


[a] Intervention by bondsman in 
action by contractor’s trustee in 
bankruptcy.—In an action by a-con- 
tractor’s trustee in bankruptcy, to re- 
cover from a district sums alleged to 
be due on the contract, a bondsman 
of the contractor, who is liable to un- 
paid materialmen on the bond, may 
intervene, as he has an interest in the 
sum sought to be recovered, whether 
he is entitled to all by way of subro- 
gation or to the distribution of only 
a portion as an ordinary creditor. 
MeMillan v. Portsmouth School Dist. 
No. 2, 200 Mich. 280, 167 NW 48. 


[b] Intervention by attorney-gen- 
eral and taxpayers.—In an action by 
school trustees ousted under an al- 
leged illegal statute to recover from 
their asserted unlawful successors 
money paid to the latter for school 
taxes, both the attorney-general and 
the taxpayers have such an interest 
as entitles them to intervene and be 


made parties. Ottawa Separate 
School v. Quebec Bank, 12 OntWN 41. 
75. Lane v. Weymouth Fourth 


School Dist., 10 Mete. (Mass.) 462. 


Interference by voters with suit 
brought by officer on behalf of dis- 
trict see supra § 930. 


76. Schouweiler v. Allen, 17 N. D. 
510, 117 NW 866. 


Time for intervention in general 
see Parties § 211. 

77. Schouweiler v. Alien, 17 N. D. 
510, 117 NW 866. 


78. .Schouweiler v. Allen, 17 N. D. 
510, 117 NW 866. 


Mode of intervention in general see 
Parties § 210. 


exception has been recognized in the case of a stat- 


79. Colegrove v. Breed, 2 Den. (N. 
Weasel 25: 


80. See Actions §§ 72-83. 


81. Canadian County School Dist. 
No. 61 v. Geary Bd. of Education, 135 
OKI, -275,- 276 SP) 190) Kay 9 County 
School Dist. No. 85 v. Kay County 
pence Dist. Nos11, 135 7Okn 270-206 


[a] Inclusion of charge in annual 
estimate of expenses.—Where the 
right to maintain a cause of action 
against a school district is made to 
‘depend on an item for the charge hav- 
ing been included in the district’s an- 
nual estimate of expenses, the inclu- 
sion of the item in the estimate is a 
condition precedent to bringing suit. 
Canadian County School Dist. No. 61 
v. Geary Bd. of Education, 135 Okl. 
275, 276 P_ 190; Kay County School 
Dist. No. 85 v. Kay County School 
Dist. No. 71, 135 Okl. 270, 276 P 186. 


82. Waiver of presentation of 
claim see infra § 940. 


83. Necessity of alleging in peti- 
tion see infra § 956. 


Presentation, audit, and allowance 
of claim to obtain payment see supra 
§§ 921-924. 


84. See statutory provisions. 


[a] Statutes mandatory.—(1) Stat- 
utes requiring notice of a claim to be 
given, or that it be presented for pay- 
ment, and that the proper authori- 
ties have an opportunity to pass on it 
or reject it, are mandatory and create 
conditions precedent which must be 


complied with. Grant Tp. School 
Dist. v. Carroll Independent School 
Dist., (lowa) 97 NW 76; Pierson v. 


Hawarden Independent School Dist., 
106 Iowa 695, 77 NW 494. (2) The 
same is true of a statutory limitation 
upon the time within which a claim 
must be filed. Perkins Builders’ Sup- 
ply Co. v. Des Moines Independent 
School Dist., 206 Iowa 1144, 221 NW 


.793; Parker v. Buckner, 67 Tex. 20, 2 


SW 746. 


[b] Constitutional limitations.— 
The legislature cannot make an abso- 
lute contract right, which has already 
vested conditional, on the filing of a 
claim against the district. Aitna 
Casualty, etc., Co. v. Woodward, (Tex. 
Civ. A.) 3l SW. (2d) 679. 


85. Ferris v. Detroit Bd. of Educa- 
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utory claim for costs by an officer who has appeared 
in litigation on behalf of the district.*® A statute 
providing that school funds can be paid out only 
after andit and the issuance of an order therefor 
has been held to make the presentation of a claim 
a condition precedent to suit,3? although a con- 
trary result has been reached under a similar stat- 
ute.88 Demands, which have been liquidated, need 
not be presented as a condition precedent to suit 
even though there is a statute making such a re- 
quirement with regard to claims in general.$? If 
a statute requiring presentation expressly limits its 
application to a particular class of claims, other 
claims may be sued on without making presentation.®° 


Waiver. Statutory requirements of notice or de- 
mand for payment of claims against school districts 
may be waived by conduct,®! and they are unneces- 
sary where a defendant school district passes a 
resolution expressly stating that the claim will not 
be paid.®? 


[§ 941] F. Defenses.°* Technical defenses by®# 
or against®® a school organization which involve no 
substantial equities and are based on mere irregulari- 
ties or informalities may be destroyed by the legis- 
lature by a legalizing act. Where the obligation 
sued upon is not payable out of any particular fund, 
lack of funds with which to pay a judgment is no 
defense to its rendition.°® 


tion, 122 Mich. 315, 81 NW 98; An- 
drews v. McCook School Dist., 49] paid out of current funds, does not 
Nebr. 420, 68° NW 631; Marshall | make presentation a condition preced- 
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Release.®? For a release to be available as a de- 
fense against a school organization it must be of the 
identical obligation which is the basis of the action 
to which the defense is sought to be interposed.®® 


Set-off or counterclaim. School trustees in an ac- 
tion against them in their official capacities may set 
off a note executed by plaintiff which has been in- 
dorsed to them,®® and, in the absence of some de- 
fense being made to the note, they need not show 
that they properly acquired the note in the perform- 
ance of their lawful functions. 


\ 


Estoppel and laches. As against a school dis- 
trict the doctrine of estoppel can be invoked as a 
defense only in exceptional instances.2 A county 
holding property in trust for a school organization 
cannot, in an action by the latter to recover the 
property, set up as a defense laches of plaintiff* or 
adverse possession by defendant.+ 


|§ 942] G. Time To Sue and Limitations°—1. In 
General. Generally, statutes of limitations run for® 
and against’ school organizations, which have the 
capacity to sue and be sued, in the same manner as 
natural persons. Also, certain actions against 
school organizations may be barred by special stat- 
utes which allow less time than the general statutory 
period.® A general statute of limitations does not 
run against a school district or corporate board of 


been issued for the latter year. 
Clackamas County School Dist. No. 
106 v. New Amsterdam Casualty Co., 


County School Dist. No. 8 v. Home 
umber -Co., 97 20k. 72,221, P4323), 
A®tna Casualty, ete., Co. v. Woodward, 
(Tex. Civ. A.) 81 SW (2d) 679. 


[a] Applicability of statute relat- 
ing to claims against municipalities. 
—A statute, requiring notice and 
presentation of claims against cities 
and their boards or commissioners as 
a condition precedent to suit, has no 

‘application to claims against city 
school districts which have been cre- 
ated as corporate entities distinct 
from the municipalities which com- 
prise them. Ferris v. Detroit Bd. of 
Education, 122 Mich. 315, 81 NW 98. 


86. See infra § 978. 
87. Jacobberger Vv. Multnomah 
County School Dist. No. 1, 114 Or. 


575, 235 P 277; Barrow v. Coos Coun- 
ty School Dist. No. 8, 83 Or, 272, 168 
P 789; Stackpole v. School Dist. No. 
5, 9 Or. 508. 


gs. Andrews v. McCook School 
Dist., 49 Nebr. 420, 68 NW 681. 


fa] Reason for rule.—‘‘The re- 
quirements of, the statute in regard 
to the auditing of claims apply only 
as between the school district and 
designated officials, and refer only to 
the duties of the latter. They in no 
manner or degree affect or bear upon 
the rights of the claimant, and hence 
it is not, and was not necessary in the 
case at bar to plead that the claim 
had-been presented prior to the in- 
stitution of the action.” Andrews v. 
McCook School Dist., 49 Nebr. 420, 
429, 68 NW 631. 


89. Woodcock v. Salt Lake City 
Bd. of Education, 55 Utah 458, 187 P 
181, 10 ALR 181. 


90. Marshall County School Dist. 
No. 8 v. Home Lumber Co., 97 Okl. 72, 
221 P 433. 


[a] Statute requiring presentation 


ent to an action against the district 
on a contract which is not for a cur- 
rent expense and which is not to be 
paid out of current funds. Marshall 
County School Dist. No. 8 v. Home 
Lumber Co., 97 Okl. 72, 221 P 433. 


91. Horton Dist. Tp. v. Ocheyedan 
Dist. Tp., 49 Iowa 231. 


92. Horton Dist. Tp. v. Ocheyedan 
Dist. Tp., supra. 


93. Defenses in actions: 


By school-teacher for damages see 
supra>§ 355. 


On school: 


Contractors’ 
545-547. 


Contracts see supra § 608. 
Orders or warrants see supra § 686. 


94, Shaffer v. Greeley County 
pepe Dist. No. 1, 8 Kan. A. 751, 61 
aD Os 


Amendment of petition to plead le- 
galizing act passed while suit pending 
see supra § 962. 


95. Stratford First School Dist. v. 
Ufford, 52 Conn. 44. 


96. Morgan v. San Francisco Bd. 
of Education, 136 Cal. 245, 68 P 708. 


Lack of funds as defeating enforce- 
ment of judgment see infra § 977. 


97. Generally see Release 53 C. J. 
DeLLoWe 


98. Clackamas County School Dist. 
No.'106 v. New Amsterdam Casualty 
Co. h382) Or: 67358283 P4196; 


{a] Illustration.—A receipt and 
release given to a surety company 
on account of its payment of the 
shortages of a district clerk under a 
bond issued for one year is no defense 
to an action to recover for defaults 
during subsequent years and upon a 
new and different bond which has 


bonds see supra §§ 


132 Or. 673, 288 P 196. 


99. Brewster v. Colwell, 13 Wend. 
(ON YEN RS 


1. Brewster v. Colwell, supra. 


2. Pemiscot County School Dist. 
es 45 v. Correll, (Mo. A.) 286 SW 


3. Memphis City Schools Bd. of 
Education v. Shelby County, 155 Tenn. 
212, 292 SW 462. 


aan Apophis Pea Bd. of 
Mdueation v. elby County, 155 T : 
212, 292 SW 462. ‘! nit 


5. Applicability of doctrine of 
peat to school districts see Equity - 


Time to sue on contractor’s bond see 
supra § 573. 


6. Ark.—School Dist. v. Cromer, 
52 Ark. 454, 12 SW 878, 6 LRA 510. 


Ind.—Butt v. Jennings School Tp. 
81 Ind. 69. a 


Mo.—Thompson v. School Dist. No. 
4, 71 Mo. 495. 


Nebr.—May v. School Dist. No. 22, 
22 Nebr. 205, 34 NW 3877, 3 AmSR 266. 


Tenn.—Gallatin Bank vy. Baber, 6 
Lea 273. 


7 Clarke v. School Dist. No. 16, 84 
Ark. 516, 106 SW 677; Lancaster 
School Dist. v. Lancaster County, 295 
Pa. 112, 144 A 901; Porter v. Luzerne 
Dist. School Directors, 18 Pa. 144. 


[a] Delay.—Mere delay on the part 
of school trustees in bringing an ac- 
tion does not operate as a bar ex- 
cept in so far as the statute of lim- 
itations has run. Eddyville Graded 
Common Schools v. Kuttawa Common 
School Dist. No. 29 Bd. of Education, 
141 Ky. 126, 182 SW 182. 


8. See Limitations of Actions § 32. 
9. Perkins Builders’ Supply, etc., 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 942-943] 


trustees where the right involved is a public one,?° 
or on a cause of action, with relation to the trust, 
against an officer or body who holds school funds or 
property as the trustee of an express trust.!! 


[§ 943] 2. Running of Statute. 


with general rules,!? the statute of limitations begins 


to run as to an action by or against 
when a complete cause of action 


statute does not begin to run in favor of a district 
against an action on district certificates or warrants, 
payable only out of a particular fund, until a fund 
for their payment has been provided.'4 


district repeatedly promises to pay 


Co. v. Des Moines Independent School 
Dist., 206 Iowa 1144, 221 NW 793; 
a Vv. Mumbyo11' Us C-€. PircOnt.) 


{a] Materialmen’s claims.—A stat- 
ute providing that any claimant for 
labor or material, furnished on a 
school district building, who has filed 
his claim, may at any time after the 
expiration of thirty days, and not later 
than six months following the com- 
pletion and final acceptance of such 
improvements, bring an action to ad- 
judicate his rights to the building 
fund, is a special statute of limita- 
tion, and, after the expiration of the 
six months’ period, bars any action 
against the district, although there 
may still be an action against the con- 
tractor until the expiration of the pe- 
riod of the general statute of limita- 
tions. Perkins Builders’ Supply, etce., 
Co. v. Des Moines Independent School 
Dist., 206 Iowa 1144, 221 NW 793. 


10. School Trustees v. Arnold, 58 
Ill. A. 103. 


[a] Ilustration.—An action to re- 
cover for money misappropriated out 
of a permanent school fund which in 
reality belongs to the state cannot be 
barred by the statute of limitations. 
School Trustees v. Arnold, 58 Ill. A. 
103. 


11. School Trustees v. Arnold, su- 
pra; Harrodsburg v. Harrodsburg Ed- 
ucation Dist., 7 SW 312, 9 KyL 605; 
Memphis City Schools Bd. of Educa- 
tion v. Shelby County, 155 Tenn. 212, 
292 SW 462. 


{a] County holding property in 
trust for school district—Where a 
county trustee in satisfaction of a 
judgment against him, for the misap- 
propriation of the school funds of a 
district, conveys certain land to the 
county for the benefit of the district 
school directors, the county cannot, 
in a suit by the directors to recover 
the property, plead the statute of lim- 
jtations. Memphis City Schools Bd. 
of Education v. Shelby County, 155 
Tenn. 212, 292 SW 462. Compare Lan- 
caster School Dist. v. Lancaster Coun- 
ty, 295 Pa. 112, 144 A 901 (where it 
was held that the district’s action, to 
recover condemnation awards paid to 
the county for land which the county 
was to hold for the district so long 
as it was used for the purposes of ed- 
ucation, was barred by the statute of 
limitations). 


[b] Implied trust.—But the stat- 
ute does run against an implied trust 
and where a school township is paid 
taxes apportioned to a school town, 
converts them, and, on demand, re- 
fuses to pay their equivalent, it be- 
comes the trustee of an implied trust 
for the school town, and the statute 
of limitations begins to run in favor 
of the township at the time of the de- 
mand. Jefferson School Tp. v. Worth- 
jngton School Town, 5 Ind. A, 586, 32 
NE 807. 
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In accordance 


a school district 
acerues.1® The 


New promise 
Where a 
the interest due 


{c] Trustee of school funds can set 
up statute against district creditor. 
A county trustee, who is the disburs- 
ing officer of school funds, does not, 
upon receipt of funds for the payment 
of school orders, become the trustee 
of an express trust as to school dis- 
trict creditors, so that he cannot set 
up the statute of limitations against 
a creditor holding a school order. 
eae e Bank v. Baber, 6 Lea (Tenn.) 

73. 

Statutory bar as available to trus- 
tee against beneficiary in general see 
Limitations of Actions §§ 34, 35. 


12. See Limitations of Actions § 
152), 

13. -See cases infra this note. 

[a] Cause of action of school trus- 


tee to be reimbursed for money he has 
advanced for the benefit of the dis- 
trict accrues at the date his accounts 
are settled, and the statute begins to 
run from that time. Butt v. Jennings 
School Tp., 81 Ind. 69. 


[b] Actions on school orders or 
warrants.—(1) An action on a school 
district warrant is barred after the 
lapse of the statutory period from the 
date they become due, when it is 
shown that there were funds on hand 
with which they could have been paid. 
May v. School Dist. No. 22, 22 Nebr. 
205, 34 NW 377,-3 AmSR 266. (2) 
A right of action, on an order drawn 
by a board of school commissioners 
upon a county trustee, who is the de- 
positary of school funds, accrues 
against the trustee when the order is 
presented to him for payment, and, 
he having funds, refuses to pay it. 
Gallatin Bank v. Baber, 6 Lea (Tenn.) 
273. 


{[c] Audit or allowance necessary 
to cause of action.—Where no obliga- 
tion rests upon a district to’ pay a 
claim until it has been audited and al- 
lowed as provided by statute, the 
statute of limitations does not com- 
mence to run against claimant until 
his claim has been audited and al- 
lowed, since until that time the dis- 
trict owes him nothing. Matter of 
Purdy, 56 App. Div. 544, 67 NYS 642. 


14. Seward County School Dist. No. 
5 v. Wabash First Nat. Bank, 63 Kan. 
668, 66 P 630; Gasquet v. City Schools 
Directors, 45 La. Ann. 342, 12 S 506. 


[a] Tllustrations.—(1) Where a 
statute makes certificates issued for 
certain debts payable only out of the 
revenues of the years for which they 
are issued, and only when such reve- 
nues are collected, no right of action 
exists for their payment until the 
specified funds are collected, and they 
are not subject to the statute of lim- 
itations except from that time. Gas- 
quet v. City Schools Directors, 45 La. 
Ann. 342, 12 S 506. (2) Where, in an 
action on a school warrant payable 
out of particular funds, it appears 
that there has never been in the hands 
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on bonds, later declared to be void, the statute of 
limitations does not commence to run against an ac- 
tion to recover, as for money had and received, the 
original consideration paid for the bonds until the 
district in some way manifests its intention to re- 
pudiate its express obligation on the bonds and in- 
terest coupons.?® 
school order is properly extended by the payee, the 
statute does not start to run until at the expiration 
of the extension period.t® 


If the time for the payment of a 


or acknowledgment. Unless suffi- 


ciently qualified so as not to have that effect,’ a new 
promiset® or acknowledgment?® may operate to ex- 


of the treasurer funds with which to 
pay the warrant, the school district 
may not interpose the statute of limi- 
tations as a defense, even though the 
warrant is made payable at a speci- 
fied date, from which time the statu- 
tory period has lapsed. Seward Coun- 
ty School Dist. No. 5 v. Wabash First 
Nat. Bank, 63 Kan. 668, 66 P 630. 


15. Geer v. Ouray County School 
Dist. No. 11, 111 Fed. 682, 49 CCA 539. 


Right of purchaser to recover origi- 
nal consideration where bonds are void 
see supra § 748. 


16. Meyer v. School Dist. No. 31, 
4S. D. 420, 57 NW 68. 


[a] MIllustration.—Where a school 
district order is presented for pay- 
ment, which is refused for lack of 
funds, and thereupon the payee ex- 
tends the time for payment for a 
specified number of years with the 
knowledge and consent of the school 
district officers the statute of limita- 
tions does not commence to run until 
after the expiration of the extension 
period. Meyer v. School Dist. No. 31, 
4S. D. 420, 57 NW 68. 


17. School Dist. v. Cromer, 52 Ark. 
454, 12 SW 878, 6 LRA 510. 


[a] Duplicate warrant as new 
promise.—Where a school warrant is 
destroyed by fire and the school board 
issues a duplicate as of the date of 
the original with the word ‘“dupli- 
cate” written across the face, the 
statute is still to be regarded as hav- 
ing started to run from the date of 
the original, not from the date of the 
issue of the duplicate. School Dist. 
v. Cromer, 52 Ark. 454, 12 SW 878, 6 
LRA 510. 


18. Sanborn v. Rice County School 
Dist. No. 10, 12 Minn. 17. 


[a] Acceptance of creditor’s prop- 
osition at district meeting.—Where, 
at a meeting, a school-district by vote 
requests a creditor of the district to 
state on what terms he will settle, 
and at the next meeting his proposi- 
tion is submitted and acted on and re- 
corded in the official registry, and a 
further direction is made in open 
meeting to the school trustees to pay 
to the creditor the money in the coun- 
ty treasury, it is a sufficient promise 
to take the debt out of statute of lim- 
itations, and the district cannot re- 
voke the promise. Sanborn y. Rice 
County School Dist. No. 10, 12 Minn. 
Ms 


19. Poucher v. New York Bd. of 
Education, 128 Mise. 853, 220 NYS 
312. 

[a] Notice that claim will be dis- 


posed of according to ruling in test 
case.—Where a claim is properly pre- 
sented within the statutory period, 
and claimant is notified that his claim 
will be disposed of in accordance with 
the determination of a test case then 
being brought on a similar claim by 


788 [56 C.J.] 
tend the time for which the statute must run. How- 
ever, while the promise of a disbursing officer to pay 
a school order may extend the running of the statute 
as to his own liability, it will in no way prevent the 
statute from running on the original cause of action 
against the district.?° 


When statute ceases torun. The filing of the com- 
plaint ordinarily stops the running of the statute 
against the district,?1 and although an amendment 
is later made, it will be taken to relate back to the 
date the original complaint was filed, for the purpose 
of determining when the statute has ceased to run, 
if the amended matter does not set up a substantially 
different cause of action.?? 


[$ 944] 8. Necessity of Delay. In some states 
there are statutes which require that suit on certain 
causes of action be delayed until a specified time 
after the presentation of a claim.?* However, where 
there is no express provision for delay, a plaintiff, 
after presenting his claim in the manner required 
by statute, may sue immediately after the claim is 
acted upon unfavorably.** 


[§ 945] H. Jurisdiction and Venue.?> Ordinarily 
a school organization may be sued in a state court 
of general jurisdiction.2®° The United States courts 
have jurisdiction over an action brought by a school 
district to recover funds which it claims have been 


another party, Such a reply is equiv- 
alent to the acknowledgment of the 
claim before the running of the stat- 
utory period, and will permit claim- 
ant to sue on his claim, which is aud- 
ited and allowed immediately after 
the test case is determined, even 
though the statutory period has run 
from the time the claim accrued. 
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lating to claims against municipality. 
—A provision in the charter of the 
city of New York, 
that no action or proceeding should 
be brought on a claim against the city 
of New York unless the moving pa- 
pers disclose that thirty days have 
elapsed since the claim was present- 
ed to the comptroller for adjustment 


[§§ 943-947 


allotted to it by aet of congress.?7 


Venue. In the absence of an express provision to 
the contrary, a school organization, which has been 
given the same status as other corporations, may be 
sued in any county in which a corporation can be 
sued,?® and under general statutes relating to venue 
a district may be sued in a county other than that 
of its domicile, if it is properly joined with a non- 
resident defendant;?® but venue in another county 
cannot be sustained, under such a statute, where the 
district cannot properly be joined with the nonresi- 
dent defendant.?° 


[§ 946] I. Process and Appearance—1. Process— 
a. In General. Except as specifically modified by 
special rules at common law or statutory provi- 
sions,*! the general rules as to process®? govern in 
actions by and against school organizations.*? In 
actions in the federal courts, the service of process 
on a school organization is regulated by the law of 
tne state.*4 


[§ 947] b. Designation of Parties.2> Where a 
school corporation must be sued in its corporate 
name,*®® any process against it should be addressed 
or directed to it in its corporate name.*’ If the 
corporate name is given, the addition of the names 
of individual members is not fatal, for they may 
be stricken out as surplusage.?® 

\ 


28. Crowell Independent School 
Dist. v. Benjamin First Nat. Bank, 
which provides] (Tex. Civ. A.) 174 SW 878. 
29. Crowell Independent School 
Dist. v. Benjamin First Nat. Bank, 
supra. 
30. Moscow Independent School 


Dist. v. Lufkin Home Bldg. Co., (Tex. 


Poucher v. New York Bd. of Educa- 
tion, 128 Misc. 853, 220 NYS 312. 


20. Gallatin Bank v. Baber, 6 Lea 
(Tenn.) 273. 


21. Mitchelltree School Tp. v. Car- 
nahan, 42 Ind. A. 473, 84 NE 520. 


22. Mitchellitree School Tp. v. Car- 
nahan, supra. 


[a] Ifllustration.—Where an origi- 
nal complaint, insufficiently stating 
a cause of action on a school warrant, 
because it does not allege the neces- 
sity of the goods for which the war- 
rant was issued, is filed within the 
statutory period, the school district 
cannot set up the statute of limita- 
tions to an amendment, filed after the 
statute has run, which alleges a cause 
of action on the common counts for 
the goods sold and delivered for which 
the warrant was issued. Mitchelltree 
School Tp. v. Carnahan, 42 Ind. A. 473, 
84 NE 520. 


23. See statutory provisions; and 
Perkins: Builders’ Supply, etc., Co. v. 
Des Moines Independent School Dist., 
206 Iowa 1144, 221 NW 793. 


[a] Statute not requiring delay.— 
A statute providing that, if a dis- 
trict does not sue on a contractor’s 
pond within a specified time, a credi- 
tor may demand and receive a certi- 
fied copy of the bond, which he may 

use as the basis of suit himself, does 

not prevent the creditor from suing 
in less than the specified time, but it 
affects only his right to receive a 
copy of the bond. Attna Casualty, 
ete., Co. v. Woodward, (Tex. Civ. A.) 
31 SW (2d) 679. 


[b] Application of provision re- 


and he has refused or neglected to 
make adjustment or payment, has no 
application to a claim asserted 
against the board of education. Peo. 
Vi Craie, 232 aN; Yin ll25, L383 NB Alo. 


24 Schaut v. Lena, etc., Joint 
School Dist. No. 6, 191 Wis. 104, 210 
NW 270. 


Presentation or filing of claim as 
condition precedent to action see su- 
pra § 940. 


25. Cross references: 


Jurisdiction in general see Courts §§ 
13-177. 


Venue: 
In general see Venue [40 Cye 1]. 


For actions on school contractors’ 
bonds see supra § 572. 


26. Luce School Tp. v. Rockport 
School, 86 Ind. A. 641, 159 NE 164; 
Kennedy v. Derby Grange Independ- 
ent School Dist., 48 Iowa 189. 


{a] Tllustrations.—(1) A state dis- 
trict court of general original juris- 
diction has jurisdiction to compel a 
school district by writ of mandamus 
to levy a tax to pay a judgment 
against it. Kennedy v. Derby Grange 
Independent School Dist., 48 Iowa 
189. (2) Unless the power "is express- 
ly withdrawn a state circuit court 
has jurisdiction over the subject mat- 
ter of a controversy as to the tuition 
of pupils transferred from one dis- 
trict to another. Luce School Tp. v. 
Rockport School, 86 Ind. A. 641, 159 
NE 164. 


27. King County v. Seattle School 
Dist. No. 1, 278 Fed. 46 [rev 263 U. S. 
861, 44 SCt 127, 68 a: eds 339]. 


Civ. A.) 268 SW 1003. 


31. See infra §§ 947, 948. 

32. See Process 50 C. J. p 441. 

33. - See cases infra §§ 947, 948. 

34. See Federal Courts § 134. 

35. Requisites of process in gener- 
al see Process §§ 29-48. 

36. See supra §§ 934, 935. 

387. White Hall Agricultural Co. 


v. Concordia Parish Police Jury, 127 
La. 1022, 54 S 337; Reynolds v. Fos- 
ter, 66 Misc. 133, 123 NYS 278. 


[a] Process directed to individual 
members.—Where a summons is di- 
rected not to a board of education but 
its individual members, and the mem- 
bers do not officially appear and join 
issue on behalf of the board, the court 
acquires no jurisdiction over the 
board. Reynolds vy, Foster, 66 Misc. 
133, 123 NYS 2738. 


{b] Acceptance of service by presi- 
dent,of school board of a citation serv- 
ed on him does not cure the want of 
citation to the school board as a cor- 
poration, so as to bind that body. 
White Hall Agricultural Co. v. Con- 
cordia Parish Police Jury, 127 La. 
1022, 54 S 337. 


38. Barnet v. won Tp. School, 6 
Watts & S. (Pa.) 46. 


[a] Sufficient designation of cor- 
poration.—A summons in which de- 
fendant is described as ‘‘trustee Cice- 
ro school township” sufficiently 
shows that the action is against the 
township, and not against the trustee 
personally, and if properly served on 
the trustee who is the proper officer 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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[§ 948] c. Service. The officers of a school dis- 
trict or corporate school board upon whom process 
shall be served is often a matter of statutory desig- 
nation.*® In the absence of a statute to the con- 
trary, there is implied authority, at common law, for 
the president of a school board, as head officer of a 
corporate school district, to receive service of process 
in a suit against the district.t*? Where the suit is 
against a corporate school board, and there is no 
statute governing the matter, process should be 
served upon each member of the board in his official 
capacity.*+ 


Manner. Unless there is a special provision for 
substituted service*? a statute which authorizes serv- 
ice of process against a district to be made on a 
certain officer, without further specification as to 
the manner of service, requires that there be per- 
sonal service on the officer, and a service made by 
leaving a copy of the summons at his house with an 
adult member of the family is invalid.*? 


Time and place. The number of days which must 
intervene between the day of service and the return 
day of a summons, in an action against a school dis- 
trict, may be governed by special statutory provi- 
sion.*4 Ordinarily, 1t seems that service must be 
made on a school district in the county in which it 
is situated,*® but if a district is located in two coun- 
ties, service may be made on the proper officer in 
either county.*® Service cannot be made in any 
place where the court has personal jurisdiction over 


to receive service for the township 
the court acquires jurisdiction over 
the township. Cicero School Tp. v. 
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district, process should be served on 
those who wére directors at the time 
the district was abolished. 
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the officer authorized to receive service for a cor- 
porate school board.** The service is not personal 
to the officer and must be made in a place where 
the court has jurisdiction over the board itself.*® 


Return or proof of service. Ordinarily, where 
service is made on an individual, in an action to 
which the school district is defendant, the return of 
service should show the official relation of the indi- 
vidual to defendant district.4® However, a return, 
which is on its face defective in this respect, may 
be cured by subsequent affidavit®® or a recital of 
legal service in a default judgment.*! If the return 
affirmatively shows that proper service has not been 
made, the court has no authority to enter a judg- 
ment against a defendant school district for want 
of appearance.” 


[§ 949] 2. Appearance.®? Under rules relating to 
appearances in general,°* a general appearance of 
defendant in an action by®® or against a school or- 
ganization®® operates to waive any defect in the form 
or service of the original process. A school board 
may authorize one of its members to make a volun- 
tary appearance for the district as defendant, with- 
out a formal meeting or resolution.®’ However, a 
want of citation on a school board is not eured by 
an unauthorized appearance of the president of the 
board,®* or by defendant’s demurring or excepting 
to the petition, after first objecting to the jurisdic- 
tion of the court for want of citation.>® 


[§ 950] J. Pleading®°—1. In General—a. Appli- 


315. 


52. Flood v. Marcy School Dist., 9 


Rogers V.!tulp (Pa.) 385. 


Chicago Nat. Bank, 127 Ind. 79, 26 NE 
567. 


39. See statutory provisions. 


[a] Service on district clerk is 
proper where a statute relating to a 
special school district provides that 
the president, secretary, and treas- 
urer shall severally have the same 
powers and duties as the moderator, 
assessor, and director, under the gen- 
eral laws, and by the general laws 
summons is to be served on the as- 
sessor of school districts. Presque 
Isle County v. Thompson, 61 Fed. 914, 
10 CCA 154. 


{[b] Treasurer.—Under a _ statute 
authorizing service of notice on a 
school district to be made on any of- 
ficer thereof, service may be made on 
the treasurer of the district, even 
though he is elected by the board of 
directors and not the voters of the 
district. Kennedy v. Derby Grange 
Independent School Dist., 48 Iowa 189. 


[c] Statute relating to corpora- 
tions in general.—A statute providing 
that all writs against a corporation 
shall be served by leaving a copy with 
the clerk thereof authorizes service of 
process against a school district to 
be made on the clerk of the district. 
Dow v. Walden School Dist. No. 12, 
46 Vt. 108. 


40. Carr v. Belton School Dist., 42 
Mo. A. 154. 


41. Gainesville First Nat. Bank v. 
Lafayette County Bd. of Public In- 
struction, 93 Fla. 182, 111 S 521; Rog- 
ers v. Brewer, 68 Ill. 154; Reynolds 
v. Foster, 66 Misc. 133, 123 NYS 273. 


[a] Service when district has been 
changed.—Where a district is abol- 
ished but the board of directors con- 
tinues as a body corporate for the 
purpose of settling the debts of the 


Brewer, 68 Ill. 154. 


42. Dow v. Walden School Dist. 
No. 12, 46 Vt. 108. 


43. Flood v. Marcy School Dist., 9 
Kulp (Pa.) 385. 


44. See Presque Isle County v. 
Thompson, 61 Fed. 914, 10 CCA 154. 


45. See Altman v. School Dist. No. 
6, 35 Or. 85, 56 P 291, 76 AmSR 468. 


46. Altman v. School Dist. No. 6, 
supra, 
47. Notre Dame de Granby School 


Bd. v. Lessard, 14 Que. Pr. 382. 


48. Notre Dame de Granby School 
Bd. v. Lessard, supra. 
49. Richland County School Dist. 


No, 9 v. Fowles, 87 S. C. 552, 70 SE 
3l5= 


50. Richland County School Dist. 
No. 9 v. Fowles, supra. 


[a] Tlustration.—A return which 
shows that process was served on a 
named individual, without stating 
his capacity, is cured by an affidavit, 
made by the returning officer after the 
commencement of the proceedings, 
which states that the individual 
named was, at the time of the service, 
and still is, the trustee of defendant 
district, and that service was made 
on him in his official capacity. Rich- 
land County School Dist. No. 9 v. 
Fowles, 87 S. C. 552, 70 SH 315. 


51. Richland County,School Dist. 
No. 9 v. Fowles, supra. 


[a] TIllustration.—A recital in the 
judgment that legal service has been 
made on defendant school district 
cures a return which only shows that 
service was made on a certain indi- 
vidual. Richland County School Dist. 
No. 9 v. Fowles, 87 S. C. 552, 70 SE 


53. Appearances generally see Ap- 
pearances 4 C. J. p 1315. 


Authority to appear on behalf of 
district see supra § 930. 


54. See Appearances §§ 39-66. 


55. Underwood v. Wood, 93 Ky. 
177, 19 SW 405, 14 KyL 129, 15 LRA 
825; Bowen v. School-Dist. No. 3, 10 
Nebr. 265, 4 NW 981. 


56. Gainesville First Nat. Bank v. 
Lafayette County Bd. of Public In- 
struction, 93 Fla. 182, 11 ‘S621. 


[a] Motion on ground of lack of 
capacity to be sued.—A motion to 
quash a summons on grounds that 
go to the merits of the action, such 
as the capacity of a school board 
to be sued, will operate as a gen- 
eral appearance in the cause even 
though the declaration has not been 
filed when the motion to quash the 
summons was filed. Gainesville First 
Nat. Bank v. Lafayette County Bd. 
ok eeuhie Instruction, 93 Fla. 182, 111 


57. Thompson vy. School Dist. No. 
4, 71 Mo. 495. 


58. White Hall Agricultural Co. v. 
Concordia Parish Police Jury, 127 La. 
1022, 54 S 337. 


59. White Hall Agricultural Co. v. 
Concordia Parish Police Jury, supra. 
60. Pleading in: 
Action by or against: 
Counties see Counties §§ 382, 383. 


Municipalities see Municipal Cor- 
porations §§ 4693-4708. 


Private corporations see Corpora- 
pone §§ 2924-2977, 4068-4070, 
ay be 


Towns see Towns [38 Cyc 666]. 
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cability of General Rules of Pleading. Except as 
otherwise provided by statute,®! the general rules 
of pleading®? apply in actions to which school or- 
ganizations are parties.°* 


[§ 951] b. Capacity, Existence, and Character of 
Corporation and Incidents of Incorporation—(1) In 
General. Where the general school law makes all 
school districts corporations, the courts will take 
judicial notice of that fact,°* and the incorporation 
of a plaintiff schoo! district need not be pleaded.®® 
But where the court cannot take judicial notice of 
the fact of incorporation, the complaint must show 
in some way the capacity of a defendant district to 
be sued.°® 


Sufficiency of allegations. The bringing of a suit 
in the corporate name of a school township is a 
sufficient showing of its corporate existence,°* and it 
is not necessary to show on the face of the declara- 
tion that it was regularly incorporated.*® Also, it 
is sufficient for a school organization, suing as a 
corporation, to aver generally, as a legal conclusion, 
its corporate capacity,°® and it is unnecessary to 
allege the manner in which the district was formed.’° 
An allegation of the corporate existence of a de- 
fendant district is not ambiguous because it fails to 
name the officers of the district, its boundaries, and 
the laws under which it was incorporated.‘1 Where 
the legal nonexistence of a purported district is an 
essential element in plaintiff’s cause of action, it is 
proper to negative by direct allegation the fact that 
defendant has a legal existence.” 


[§ 952] (2) Admissions and Estoppel. Parties 
who have contracted with a school district as a cor- 
poration are, in an action by it against them, es- 
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topped from denying its corporate existence and its 
capacity to sue and be sued as a corporation.** The 
bringing of an action against a school district in its 
corporate name does not necessarily amount to an 
admission of its corporate existence where there is, 
in the petition, an express allegation to the con- 
trary.7* However, if there are no contrary allega- 
tions in the complaint, the rule is apparently other- 
wise,?®> and an admission that the existence of a 
school district is legal is an admission that its or- 
ganization was legal, and that the territory embraced 
in the district as it was originally organized was 
legally included therein.*® 


[§ 953] (8) Plea or Answer Raising Issue as to 
Corporate Existence or Character. A plea of the 
general answer has been held not to put in issue the 
corporate existence of a school district plaintiff 
where it sues in its corporate name.*’ However, a 
plea of nul tiel corporation may be used to put in 
issue the incorporation of a plaintiff school dis- 
trict.78 General statutes providing the manner of 
putting corporate existence in issue, in actions 
brought by corporations, have been held to apply to 
actions brought by corporate school organizations, ‘® 
and when they are not complied with, the corporate 
existence of plaintiff may not be questioned.*® 


[§ 954] c. Designation and Description of Par- 
ties..t Pleadings either by*? or against®? a corpo- 
rate schoel organization should describe it by its 
correct corporate name; and where school officers 
are being sued officially, the complaint must contain 
an averment that they are being sued in that ¢a- 
pacity.** A deseription which in no way indicates 
the school organization intended as a party is clearly 
insufficient.°° However, if the pleading does in some 


Particular actions or proceedings: 


By teacher for damages or compen- 
sation see infra §§ 356, 390. 


On school contracts see supra § 
610. 


See statutory provisions. 
See Pleading 49 C. J. p 30. 
63. See cases infra §§ 951-965. 
64. See Evidence § 1882. 


65. School Dist. No. 4 v. Holmes, 
53 Mo. A. 487. 


61. 
62. 


66. Fordham School Tp. v. Dar- 
lington School Tp., 6 S. D. 489, 61 
NW 1128. _ 

67. Morris v. School Trustees, 15 
Ill. 266. 

68. Morris v. School Trustees, su- 
pra. 

69. Fort Dodge School Dist. v. 
Wahkansa Dist. Tp., 15 Iowa 434; 


Donovan v. New York Bd. of Edu- 
cation, 55 HowPr (N. -Y.)) 176: 


70. Fort Dodge School Dist. v. 
Wahkansa Dist. Tp., 15 Iowa 434. 


71. Richey v. Corralitos Union 
School Dist., 67 Cal. A. 708, 228 P 
348. 


[a] Sufficient allegation.—A com- 
plaint alleging that “since July, 1919, 
Corralitos union school district of 
Santa Cruz County has been, and 
now is, a union school district of 
the county of Santa Cruz, in the state 
of California,’ pleads defendant’s 
corporate existence with sufficient 
clarity. Richey v. Corralitos Union 
School Dist., 67 Cal. A. 708, 228 P 


348. 


72. Franklin School Tp. v. Wig- 
gins, 122 Iowa 602, 98 NW 490. 


73. School-Dist. No. 61 v. Alder- 
son, Dak: .:145, 41—- NW. 466; 
Po One v. Edinburg School, 72 Ind. 


[a] Promissory note to district as 
corporation.—Where one has given 
his promissory note to a school dis- 
trict as a corporation, he cannot, in 
a suit upon the note, deny the in- 
corporation of plaintiff. 
No. 61 v. Alderson, 6 Dak, 145, 41 
NW 466. 


74. Nelson v. Troy Mills Cons. In- 
dependent School Dist., 181 Iowa 424, 
164 NW 874. 


75. Hallock Tp. Dist. No. 7 v. Peo.. 
TL Aen Dioos 


76. Hallock Tp. Dist. No. 7 v. Peo., 
supra. 
77. Putnam Free School v. Fisher, 


30 Me. 523. 


78. Alderman v. School Dist. No. 
5, 91 Ill. 179; Morris v. School Trus- 
tees, 15 Ill. 266. 


Plea of nul tiel corporation in ac- 
tions involving private corporations 
see Corporations §§ 2937-2942, 4068. 


79. Webster Independent School 
Dist. No. 101 Bd. of Education v. 
Prior, 11 S. D. 292, 77 NW 106; Good- 
rich v. Compound School Dist. No. 
5, 2 Wis. 102. 


80. Webster Independent School 
Dist. No. 101 Bd. of Education v. 
Prior, supra; Goodrich v. Compound 


School-Dist. > 


School Dist. No. 5, 2 Wis. 102. 


[a] Failure to annex affidavit of 
truth, where required by such a stat- 
ute, causes the corporate existence of 
a school district not to be put in 
issue, even though a plea in abate- 
ment is filed. Goodrich v. Compound 
School Dist. No. 5, 2 Wis. 102. 


[b] Denial of corporate exist- 
ence on information and belief is not 
sufficient to put a plaintiff school 
board to proof of its incorporation 
Where the statute requires a denial 
based on knowledge. Webster Inde- 
pendent School Dist. No. 101 Ba. of 
Education v. Prior, 11 S. D. 292, 77 
NW 106. 


81. Amendments of names of par- 
ties see infra § 962. 


Name to be used see supra § 934. 


82. Jones v. Keating, 55 Md. 145; 
Huron Independent School Dist. Bd. 
of Education v. Whisman, (S. D.) 229 


NW 522; Stewart v. Thornton, 75 
Va. 215, 

83. Teeple v. State, 171 Ind. 268, 
86 NE 49; Jarvis v. Robertson, 126 
Ind. 281, 26 NE 182; Utica Tp, v. 


Miller, 62 Ind. 230; Wright v. Stock- 
man, 59 Ind. 65; Carmichael v. Law- 
rence, 47 Ind. 554. 


84, Shuler v. Meyers, 5 Lans. (N. 
Yo Li. 


85. See cases infra this note. 


[a] Description of board of trus- 
tees insufficient as description of dis- 
trict.—A description consisting of the 
names of individual members of a 
board, or of the name of the board, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ej 
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way make it clear that a particular school corpora- 
tion is the party intended, an erroneous deseription 
in the caption,®® the insertion of the names of of- 
ficers of the corporation,’* or the use of inconsistent 
A failure to add de- 
seriptive. words, which are wholly unnecessary to 
identify the school organization intended, of course, 
does not render the description insufficient.®® 


words,®® are usually not fatal. 


Where there has been change in corporate name. 
Where a suit is brought in the new name, on a cause 
of action which accrued against a district which has 
changed its name before the suit is commenced, the 
complaint should allege the identity of the corporate 
body under the two different names.°° 


tricts are united into one, which 


is not a sufficient description, of a 
corporate school district, of which 
the trustees are the governing body, 
to make it a party. Sproul v. Smith, 
40 N. J. L. 314; Hoenninger v. Lan- 
easter School, 15 Pa. Dist. 75; Huron 
Independent School Dist. Bd. of Ed- 
ee v. Whisman, (S. D.) 229 NW 


{b] Individual names of members 
of corporate board of trustees are 
not alone a sufficient description of 
the corporate board to make it a 
party. Butman v. Jones, (Tex. Civ. 
A.) 24 SW (2d) 796. 


[ec] Description of school town- 
ship where there is also civil town- 
ship.—(1) Where there are a civil 
and school township operating as dis- 
tinet corporations within the same 
territory, and the corporate name of 
the school township is the same as 
that of the civil township, except that 
the word ‘school’ is inserted before 
the word “township,” a pleading 
which uses the township name un- 
qualified by “school” does not suffi- 
ciently describe the school township 
as a party (Teeple v. State, 171 Ind. 
268, 86 NE 49; Jarvis v. Robertson, 
126 Ind. 281, 26 NE 182; Utica Tp. 
v. Miller, 62 Ind. 230; Carmichael v. 
Lawrence, 47 Ind. 554), (2) unless 
the character of defendant township 
as a school corporation is averred in 
the complaint (Noblesville .v. Mc- 
Farland, 57 Ind. 335). 


86. Anderson v. Green, 55 SW 420, 
21 KyL 1439. 


fa] MIlustration.—Although the 
names of the trustees of a district 
appear as plaintiffs in the caption, 
the corporate board of trustees is 
sufficiently designated as plaintiff if 
the petition goes on to allege that 
plaintiffs are trustees, and, as such, 
are a body politic and _ corporate. 
Anderson v. Green, 55 SW 420, 21 
KyL 1439. 


87. Botkin v. Osborne, 39 Ill. 101; 
Thornton v. White, 162 Ky. 796, 173 
SW 167; Stein v. Brown, 125 Misc. 
692, 211 NYS 822. 


[a] Illustrations.—(1) A _ statute 
providing that trustees of a district 
may sue and be sued in the name of 
the board of trustees for the district 
is sufficiently complied with by bring- 
ing the suit in the name of certain per- 
sons as the board of trustees of a 
particular — district. Thornton’ v. 
White, 162 Ky. 796, 173 SW 167. (2) 
An action instituted against the in- 
dividual directors of a school district 
who are also described as a body pol- 
itic and corporate, and their corporate 
name is given, is not improperly 
brought, since the individual names 
may be regarded as surplusage. Bot- 
kin v. Osborne, 39 Ill. 101. (8) An 
action against certain members of 
the board as “constituting the board 
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ning a school” 


If two dis- 
takes the same 


of education of Mt. Vernon” is prop- 
erly against the board as a corpo- 
rate body and not against its members 
as individuals. Stein v. Brown, 125 
Mise. 692, 211 NYS 822. - But see 
Stewart v. Thornton, 75 Va. 215 (hold- 
ing that a bill filed by X and eight- 
een others severally named, ‘‘consti- 
tuting. the county school board of 
Prince William County,” is’ not a bill 
by the corporation, nor in its name, 
but by and in the name of those who 
are members of the corporation). 


88. Mackenzie v. Edinburg School 
Trustees, 72 Ind. 189. 


[a] Illustration.—If the caption 
gives the proper corporate name of a 
district as plaintiff, there is no fatal 
defect because the petition often re- 
fers to plaintiff as ‘‘they.’”’ Mackenzie 
vy. Edinburg School Trustees, 72 Ind. 
189. 


89. School Comrs. v. Dean, 2 Stew. 
& P. (Ala.) 190. 


[a] Correct designation of town- 
ship school commissioners.—Under a 
statute declaring ‘‘the school commis- 
sioners of each township” to be a cor- 
porate body with power to sue and 
be sued in the corporate name, the 
proper title to be inserted in writs and 
pleadings-in which the corporation is 
plaintiff is ‘“‘The School Commission- 
ers of the township,” identify- 
ing it by its number and range. The 
section wfthin the township need not 
be specified where there can be no 
other commissioners for the same 
township. School Comrs. v. Dean, 2 
Stew. & P. (Ala.) 190. 


90. Gould v: Eagle Creek School 
Dist., 7 Minn, 208. 


91. Needham y. Shrewsbury School 
Dist. No. 6, 62 Vt. 176, 20 A 198. 


fa] Effect of such description is 
to render the action unmaintainable 
if, by statute, only the old district is 
responsible for the debt. Needham v. 
Shrewsbury School-Dist. No. 6, 62 Vt. 
176, 20 A 198. 


Name in which to sue where name 
has been changed see supra § 934. 


92. State Bd. of Education v. 
Greenebaum, 39 Ill. 609. 


93. Allegations as to corporate ex- 
istence see supra § 951. ; 


Designation and description of par- 
ties see supra § 954. 


‘94: See Pleading §§ 140-170. 


95. Independent School Dist. No. 5 
v. Collins, 15 Ida. 535, 98 P 857; Huron 
Independent School Dist. Bd. of Edu- 
eee v. Whisman, (S. D.) 229 NW 


[a] Necessary allegation in action 
to recover money paid school trustee 
on void contract.—A complaint by a 
school district to recover money paid 
on a contract claimed to be void be- 


united district.?+ 


Misnomer in obligation sued on. 
ant board of education, in executing the obligation 
sued on, omits or transposes some of the words going 
to make up its official name, plaintiff may describe 
the board by its proper name with an averment that 
it entered into the obligation sued on by the name 
mentioned therein.®? 


[§ 955] 2. Complaint or Bill®*—a. In General. 
Under general rules,°* the complaint in an action 
by®® or against a school organization®® must allege 


[56° CO79 1 ewot 


name as the old district that was indebted to plain- 
tiff, a complaint against the district by that namie, 
but describing it as the district which is now “run- 


designates as defendant the new 


Where a defend- 


cause defendant was a trustee of the 
district must allege that defendant 
was a district trustee at the time the 
contract was mede. Independent 
School Dist. No. 5 v. Collins, 15 Ida. 
535, 98 P 857. 


96. Ariz.—Maricopa County School 
Dist. No. 48 v. Rivera, 30 Ariz. 1, 243 
P 609, 45 ALR 762. 


Colo.—Phillips County School Dist. 
ett v. Flanigan, 28 Colo. 431, 65 


Ind.—Oppenheimer v. Greencastle 
School Tp., 164 Ind. 99, 72 NE 1100; 
Forrester v. Somerlott, 88 Ind. A. 61, 
163 NE 121; Mitchelltree School Tp. 
SRL ia et 42 Ind. A. 478, 84 NE 


Iowa.—James y. Gettinger, 123 Iowa 
199, 98 NW 723. 


Mich.—Daniels vy. Grand Rapids Bd. 
of Education, 191 Mich. 339, 158 NW 
23, LRA1916F 468. 


Pa.—Folk v. Mt. Penn Borough 
School Dist., 30 Pa. Dist. 591. 


Tex.—McVey v. Houston, (Civ. A.) 
273 SW 313. 


[a] Direct and distinct averments 
necessary.—The facts fixing liability 
on a defendant school district to 
plaintiff must be directly and dis- 
tinctly averred, and it is« not suffi- 
cient that they may be supplied by 
inference from the allegations of the 
petition. McVey v. Houston, (Tex. 
Civ. A.) 273 SW 313. 


[b] Necessary allegation in action 
by officer for compensation.—W here 
a school district officer’s compensa- 
tion is to be such as may be deter- 
mined by the school board, the officer 
in suing for a specific compensation 
must allege that such compensation 
has been fixed by the board. Folk v. 
Mt. Penn Borough School Dist., 30 Pa. 
Dist. 591. 


[c] Complaint for quasi contrac- 
tual recovery.—In a quasi contractual 
action against a school district, the 
complaint should allege the value of 
the benefits to defendant district, but 
a complaint which merely alleges the 
value of the services performed is not 
fatally defective. Olsen v. St. Louis 
County Independent, ete., School Dist., 
175 Minn. 20, 220 NW 606. 


[ad] Arrival of time for payment. 
—The complaint states a cause of a¢- 
tion for damage, without showing that 
the time for payment of money un- 
der a district contract has arrived, 
where it appears that arrival of any 
future time of payment would be pre- 
vented by the wrongful repudiation 
of the district. Clark v. Conley School 
Dist., 86 Cal. A. 527, 261 P 723. 


[e] Proper allegations in action by 
holder of bond where bond is void.— 
Where a bond, the proceeds of which 
are used for the erection of a school- 
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the existence of all facts essential to show a cause 
of action in favor of plaintiff against defendant. 
Special statutory provisions as to suits for the re- 
covery of public funds may be relied on by a district 
school board in stating a cause of action for the re- 
covery of such funds.®? Defenses need not be al- 
leged or anticipated in a complaint against a school 
organization,®® nor need there be averments of facts 
unnecessary to the showing of a cause of action,°® 
although unnecessary facts which are not wholly 
impertinent need not be stricken.t| A complaint is 
bad if it alleges facts which constitute a prima facie 
defense, without alleging other matters which will 
go to avoid the defense.” 


Available funds. Where an ordinary action 
against a school organization is based on an obliga- 
tion payable out of the general schoo] fund, it is not 
necessary for plaintiff to allege that there are moneys 
in the fund out of which the obligation can be paid.® 
However, in mandamus. proceedings to compel a 
school officer or board to pay a liquidated claim out 
of school funds, it is necessary for plaintiff to allege 
that defendant has on hand funds with which he can 
pay the claim.* Even in an ordinary action, if the 
obligation is payable out of a. specified fund, the 
existence of such fund must be alleged,® but a com- 
plaint is sufficient in this respect if it avers, as a 


house, is void simply because its 
denomination is in excess of the 
amount allowed by statute, the hold- 
er, in an action for the value of the 
schoolhouse, may properly allege the] 766 
successive preliminary steps taken by 98 
the school board in strict conformity z 
with the statute authorizing the is- 
suance of bonds, so that the court may 
require such performance on the part 
of the school district as law and equi- 
ty permit. Livingston v. Brookings 
County School Dist. No. 7, 11 S. D. 
150, 76 NW 301. 


NE 610; 
270, 29 NE 935; 
40, 7 Kan. 
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allege the facts which originally gave i 
rise to the cause of action. 
v. Sylvania Village School Dist. Bd. 2 
of Education, 24 Oh. = 


Jefferson School Tp. v. Litton, 3 
116 Ind. 467, 19 NE 328; 5 
Newton School Tp., 55 Ind. A. 630, 104 
Noble School Furniture Co. 
v. Washington School Tp., 
7 Buffalo School Fur- 
niture Co. v. School Dists. Nos. 4, 30, 
ALet96) 54 es abs 


[§§ 955-957 


legal conclusion, that an appropriation has been 
made for the payment of the indebtedness,® and it 
is not necessary to state evidentiary facts showing 
the appropriation, such as the record of the appro- 
priating board.’?. The expenditure of a special fund, 
shown to have been established, need not be nega- 
tived in the complaint, since that fact, if available 
to defendant at all, is a matter of defense.® 


[§ 956] b. Presentation of Claim or Demand for 
Payment.” Jn accordance with the general rule,*® 
where presentation of a elaim or demand for pay- 
ment is made a condition precedent to the right of 
action,'? such presentation or demand must be al- 
leged in the complaint.12 Where only demand for 
payment is prerequisite to a right of action, an al- 
legation that defendant district refused to pay is 
sufficient, as such an allegation impliedly shows a 
demand;1° but an allegation of a demand and re- 
fusal is not a sufficient allegation of the presentation 
of a claim for audit where that is the statutory re- 


- quirement.14 


[§ 957] c. Authority of Corporation, Officer, or 
Board. Plaintiff, in an action against a school or- 
ganization, must usually allege in the complaint 
sufficient facts to show that the transaction on which 
the cause of action is based was within the statu- 
tory powers of the school organization!® or its offi- 


Bellows v. West Fork Dist. Tp., 
70 Iowa 320, 30- NW 582. 


Huron Independent School Dist. 
Bad. of Education v. Whisman, (S. D.) 
229 NW 522. 


Brown v. Fitcher, 91 Minn. 41, 
97 NW 416; Brown v. Jacobs School 
Directors, 77 Wis. 27, 45 NW 678. 


4 Ind. A. 4 Woodcock v. Salt Lake City Bd. 
of Education, 55 Utah 458, 187 P 181, 
10 ALR 181. 


5. Greenlee v. Newton eee: Tp; 


Graves 


A. 428, 157 NE 


Greenlee v. 


Carlisle 


{f] Applicability of general stat- 
utes as to construction of complaints. 
—The allegations in a ‘complaint 
against a’*school district will be con- 
strued in accordance with statutory 
rules prescribed for the construction 
of complaints in general. O’Brien v. 
Silver Bow County School Dist. No. 
1, 68 Mont. 432, 219 P 1113. 


[g] Allegations showing cause of 
action for negligence.—A complaint 
in an action against a board of educa- 
tion for injuries to a pupil, which 
alleges that they were caused by the 
defective condition of a school build- 
ing, of which condition the board 
knew prior to the accident, states a 
cause of action for negligence and 
not one for the maintenance of a nui- 
sance. Katz v. New York Bad. of Edu- 
cation, 162 App. Div. 132, 147 NYS 327, 


Sufficiency of complaint in action 
for breach of contract see supra § 610. 


97. Graves v. Sylvania Village 
School Dist. Bd. of Education, 24 Oh. 
A. 428, 157 NE 766. 


[a] Use of inspector’s reports.— 
Under a statute relating to a bureau 
for the inspection of public officers, 
which provides that it shall be suffi- 
ecient for plaintiff to allege so much 
of the report of the bureau as relates 
to his claim against defendant, and 
that the amounts claimed are unpaid, 
without any other matter relating to 
the claim, a school board may copy in 
its complaint so much of a report as 
shows a finding of money due it from 
plaintiff, and it is not necessary to 


County Common School Dist. No. 32 
v. Kane, 87 SW 321, 27 KyL 983. 


99. Rural Spec. School’ Dist. 
22 v. McCrory Spec. School Dist., 179 
Ark. 195, 14 SW (2d) 1110; Greenlee 
v.. Newton School Tp., 55 Ind. A. 630, 
104 NE 610; W. P. Myers Pub. Co. 
v. White River School Tp., 28 Ind. A. 
91, 62 NE 66. 


[a] Facts to justify abandonment 
leading to transportation contract 
sued on.—In an action to recover on 
a transportation contract which be- 
came necessary because of the aban- 
donment of a school, it is not neces- 
sary for the complaint to allege facts 
sufficient to justify the district in 
making the abandonment. Greenlee 
v. Newton School Tp., 55 Ind. A. 630, 
104 NE 610. 


[b] Authorization from county 
board of education to incur an obliga- 
tion need not be alleged where the 
county board has no authority to act 
in the matter. W. P. Myers Pub. Co. 
v. White River School Tp., 28 Ind. A. 
91, 62 NE 66. 


[ce] Allegation that funds wrong- 
fully received have not been expended. 
—In an action by one school district 
to recover funds wrongfully trans- 
ferred to another, plaintiff need not 
allege that the funds are still on hand, 
and have not been expended by de- 
fendant for school purposes, where 
the complaint shows an absolute right 
to recover irrespective of such an ex- 
penditure. Rural Special School Dist. 
No. 22 v.. McCrory Special School 
Dist.,, 179 Ark. 195, 14 SW (2d) 1410. 


No. 


55 Ind. A. 630, 104 NE 610 


6. Greenlee vy. Newton School pe 
supra. 


7. Greenlee v. Newton School Tp., 
supra. 


8. Greenlee v. Newton School Tp., 
supra. 


_ 9 Waiver and cure of defect see 
infra § 965. 


10. See Actions § 83. 


Pleading compliance with condi- 
tions precedent in general see Plead- 
ing §§ 157-161. 


11. See supra § 940. 


12. Grant Tp. School Dist. v. Car- 
roll Independent School Dist., (lowa) 
97 NW 76; Pierson v. Hawarden In- 
dependent School Dist. 106 Iowa 695, 
77 NW 494; Jacobberger ve 
mah County School Dist. No. 1, 
Ons \bifon 200 aie bus 
County School Dist. 
162 P 789; 
INio. 5, 9) Or. 
10 Wis. 117. 


13. Rochford v. Lyman County 
School Dist. No. 11, 17 S. D. 542,97 
NW 747. 


14., Barrow v. Coos County School 
DISE MNO) 85583 Orn 2:21 629 oor 


15. American Surety Co. v. Doug- 
las County School Dist. No. 64, 117 
Nebr. 6, 219 NW 588; School Dist. No. 
16 v. School Dist. No. 9, 12 Nebr. 241, 
11 NW 311; Knowlton v. Johnstown 
Bd: of Education; 31 “O; \C> Ay eiue 


114 
Barrow v. Coos 
No. 8, 83 Or. 272, 
Stackpole v. School Dist. 
508; Fobes v. School Dist., 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Multno- - 
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cers,'® although there is some authority to the con- 
Where the power of an officer, agent, or 
committee to engage in the transaction, on behalf 
of a school organization, depends not directly upon 
a statute, but upon a grant of authority from the 
proper school board or body, the complaint must con- 
tain allegations showing the existence of such author- 
ity;'® but if an officer or district has, by statute, 
been given a general power to incur an obligation of 
the character sued on, although under certain cireum- 
stances the power can be exercised only after an or- 
der by some other body, it seems that the lack of such 
order is a matter of defense and need not be nega- 
tived in the complaint.t® Where the old doctrine that 


trary.?? 


Briel v. Karthaus Tp. School Dist., 
22 Pa. Dist. 511; Crowell Independ- 
ent School Dist. v. Benjamin First 


aa Bank, (Tex. Civ. A.) 163 SW 
{a] Illustrations.—(1) A com- 


plaint which simply states that de- 
fendant district became indebted to 
plaintiff for money expended for the 
use of defendant at its request is 
defective in that it does not state 
facts showing that the indebtedness 
was one the district could lawfully 
incur. School Dist. No. 16 v. School 
Dist. No. 9, 12 Nebr. 241, 11 NW 311. 
(2) In a suit to recover a temporary 
loan which the district has power to 
make only in emergencies, the com- 
plaint must allege facts showing 
such an emergency as would entitle 
the district to make a temporary loan, 
Briel v. Karthaus Tp. School Dist., 22 
Pa. Dist. 511. 


[b] Compliance with statute re- 
lied on for authority.—If a particu- 
lar statute is relied on for the au- 
thority to incur an obligation, it 
must be shown that the obligation 
was incurred in the method provided 
by that statute. Decatur Nat. Bank 
v. Decatur School Dist. Bd. of Edu- 
eation, 205 Ill. A. 57. 


16. Oppenheimer v. Greencastle 
School Tp., 164 Ind. 99, 72 NE 1100; 
Mitchelltree School Tp. v. Carnahan, 
163 Ind. 667, 72 NE 641 [aff 42 Ind. A. 
473, 84 NE 520]; Honey Creek School 
Tp. v. Barnes, 119 Ind. 213, 21 NE 
747: Bloomington School Tp. v. Na- 
tional School Furniture Co., 107 Ind. 
43, 7 NE 760; Reeve School Tp. v. Dod- 
son, 98 Ind. 497; Mitchelltree School 
Tp. v. Carnahan, 42 Ind. A. 473, 84 NE 
520; Lebanon Nat.’ Bank v. Clinton 
School Tp., 24 Ind. A. 359, 56 NE 857; 
King v. Mason County Common School 
Dist. No. 23, 32 SW 752, 17 KyL 803. 


[a] Allegations showing necessity 
for incurring obligation.—(1) Where 
the statutory power of an officer to 
bind a school corporation, on obliga- 
tions entered into by him, is limited to 
situations where the things for which 
the obligation is incurred are suita- 
ble and necessary for the _ schools, 
these facts must be alleged in the 
complaint in an action against the 
school corporation on_an obligation 
made by the officer. Oppenheimer v. 
Greencastle School Tp., 164 Ind. 99, 
72 NE 1100; Mitchelltree School Tp. 
v. Carnahan, 163 Ind, 667, 72 NE 641 
[aff 42 Ind. A. 473, 84 NE 520]; Bloom- 
ington School Tp. v. National Furni- 
ture Co., 107 Ind. 43, 7 NE 760; Reeve 
School Tp. v. Dodson, 98 Ind. 497; 
Lebanon Nat. Bank v. Clinton School 
Tp., 24 Ind. A. 359, 56 NE 857. (2) 
The necessity of such allegations is 
not dispensed with by averments 
showing that a warrant given in pay- 
ment of the supplies has been duly 
audited and allowed. Mitchelltree 
School Tp. v. Carnahan, supra. (3) 
However, a statute authorizing trus- 
tees to purchase land, and which 
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leaves them the sole judges of the 
necessity for such purchase, makes 
it unnecessary for plaintiff, in a suit 
on a note given for land purchased 
from him, to allege the necessity for 
Such purchase. Craig School Tp. v. 
Scott, 124 Ind. 72, 24 NE 5865. 


_[b] Necessity of showing persons 
signing orders to be proper officials.— 
Where action is brought upon an order 
drawn on a school district treasurer, 
the petition should show that the 
persons signing the order were the 
proper officers of the district board, 
as the court cannot take judicial no- 
tice of such facts. Miller v. Jacobs, 
70 Wis. 122, 35 NW 324. 


[c] Allegation where exercise of 
power depends on decision of officer.— 
When the exercise of a power depends 
on the discretionary decision of the 
officer, who is to exercise it, a com- 
plaint sufficiently shows a decision to 
exercise the power by alleging facts 
which show that the power has been 
exercised. Myers Pub. Co. v. White 
Bivet School Tp., 28 Ind. A. 91, 62 NE 


17. Buffalo School Furniture Co. 
v. School Dists. Nos. 4, 30, 40, 7 Kan. 
AS T9674 Py IS: 


[a] Illustration.—In an action on 
a school warrant given for the pay- 
ment of school supplies, it was held 
unnecessary for plaintiff to allege 
facts showing the supplies to be,such 
as the school board was authorized 
to purchase. on the ground that lack 
of authority would be a matter of 
defense. Buffalo School Furniture 
Co. v. School Dists. Nos. 4, 30, 40, 7 
Sain Aw iy Sion tid. be ilies 


18. Decatur Nat. Bank v. Decatur 
School Dist. Bd. of Education, 205 
Ill. A. 57; Shuler v. Meyers, 5 Lans. 
(N. Y¥.) 170. But see Clinton Bd. of 
Education v. Houilston, 51 Okl. 329, 
151 P1035 (holding an allegation that 
a defendant board by its president en- 
tered into the obligation sued on suf- 
ficiently definite on the ground that, 
if the president had no authority, that 
is a defense which must be pleaded by 
defendant). 


[a] Authority from voters.— 
Where the power of trustees to in- 
cur obligations is limited by statute 
to obligations authorized by the vot- 
ers of the district, a complaint must 
allege authorization to show a cause 
of action against the trustees official- 
ly. Shuler v. Meyers, 5 Lans. (N. Y.) 
170. But see Morgan v. San Francisco 
Bd. of Education, 136 Cal. 245, 68 P 
703 (holding lack of authority from 
the voters to be a defense which must 
be specially pleaded by defendant 
school organization). 


19. Jefferson School Tp. v. Litton, 
116 Ind. 467, 19 NE 323; Noble School 
Furniture Co. v. Washington School 
Tp., 4 Ind. A. 270, 29 NE 935; Carlisle 
County Common School Dist. No. 32 v. 
Kane, 87 SW 321, 27 KyL 9838. 
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corporations can be bound only by acts under their 
corporate seal has been rejected,”° it is sufficient in a 
suit against a corporate board of education, based on 
an obligation incurred by some of its officers, to 
allege that they have been given full authority to 
enter into the obligation without stating that the 
authorization was under the corporate seal. A 
statement that an officer has been authorized to incur 
an obligation is a proper statement of an ultimate 
fact, and each step essential to a valid authorization 
need not be alleged.?? 


[§ 958] 3. Plea or Answer.?* 
rules,?+ new matter or matters of defense may”° and 
must?° be specially pleaded in actions to which a 


Under general 


fa] flustrations.—(1) A failure to 
comply with a statute requiring a 
school trustee, before incurring in- 
debtedness in excess of the funds then 
on hand, to procure an order from the 
county board of commissioners au- 
thorizing such indebtedness is a mat- 
ter of defense, and a plaintiff, in su- 
ing on a certificate of indebtedness is- 
sued by the trustee, after a showing 
that the indebtedness is one that the 
trustee would otherwise have power 
to incur, need not allege that an or- 
der of the county board of commis- 
sioners was duly obtained. Jefferson 
School Tp. v. Litton, 116 Ind. 467, 19 
NE 323; Noble School Furniture Co. 
v. Washington School Tp., 4 Ind. A. 
270, 29 NE 935. (2): Noncompliance 
with a statute requiring an order from 
the county superintendent before a 
school district can enter into a con- 
tract is a matter of defense, and it 
need not be alleged in a suit on cer- 
tificates given by the board that such 
an order was issued. Carlisle County 
Common School Dist. No. 32 v. Kane, 
87 SW 321, 27 KyL 983. 


20. See Corporations § 405. 


21. State Bd. of Education v. 
Greenebaum, 39 Ill. 609. 


22. Lincoln School Tp. v. Union 
Trust. Co, 36 IndscA., 113 075) INO zee 
74 NE 272. 


23. Plea setting up lack of corpo- 
rate existence see supra § 953. 


24. See Pleading §§ 198, 199. 


25. Willan v. Richardson, 51 Ind. 
A. 102, 98 NE 1094. 


_ [a] Tustration.—Where plaintiff, 
in an action to enjoin relocation of a 
schoolhouse, relies in his complaint 
on the withdrawal of certain signa- 
tures from the petition seeking a re- 
location of the schoolhouse, defend- 
ant school officers may, in their an- 
swer, set up that new signatures were 
added to replace those that had been 
withdrawn, or that the withdrawal of 
signatures relied on by plaintiff had 
been rescinded. Willan v. Richardson, 
51 Ind. A. 102, 98 NE 1094. 


26. Cal.—Morgan v. San Francisco 
ane of Education, 136 Cal. 245, 68 P 

Ind.—Jefferson School Tp. v. Lit- 
ton, 116 Ind. 467, 19 NE 323; Green- 
lee v. Newton School Tp., 55 Ind. A. 
630, 104 NE 610; Noble School Fur- 
niture Co. v. Washington: School Tp., 
4 Ind. A. 270, 29 NE 935. 


Kan.—Buffalo School Furniture Co. 
v. School Dists. Nos. 4, 30, 40, 7 Kan. 
ING OS ae es ala sy. 


Ky.—Carlisle County Common 
School Dist. No. 32 v. Kane, 87 SW 
321, 27 KyL 983. 


Me.—Collins v. Liberty School Dist, 
No. 7, 52 Me. 522. ; 
W. Va.—Wysong v. Town Dist. Bd. 


seer a eortreeee” 86 W. Va. 57, 102 SE: 
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school organization is a party. A plea need not state 
matters which are not essential to the defense relied 
on,*? but, to be sufficient, it must state everything 
essential to the defense.” 


Time.?” The time within which a defendant may 
file a plea, after the service of process, is fixed by 
statute or rule of court in each particular jurisdic- 
tion.®° : 


Inscription in law. In Quebec a plea which set 
“up immaterial and foreign facts to an action by a 
school organization may be stricken out on inserip- 
tion in law.*? 


[§ 959] 4. Demurrer—a. In General. General 
rules as to demurrers®”? apply in actions to which a 
school organization is a party.°? As against a gen- 
eral demurrer, a petition against a school district 
must be liberally construed, and if any fact stated 
entitles plaintiff to any relief, the demurrer must 
be overruled.?+ Where a school district and several 
other defendants unite in demurring to a complaint, 
the demurrer must be overruled if the complaint 
states a cause of action against the district.°° 


[§ 960] b. Grounds. The running of the statute 
of limitations,*® or lack of capacity to be sued,?7 may 


27. Poling v. Phillippi Dist. Bd. of [a] 
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Effect of failure to allow pre- 
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be grounds for demurrer where such facts appear 
upon the face of the complaint. A failure to allege 
the presentation of a claim, when a condition pre- 
cedent,** or to show that the obligation sued upon 
is one that the school organization or its officers: 
could lawfully incur,?® is generally held to entitle 
the school organization to demurrer on the ground 
that the complaint does not state facts sufficient to 
constitute a cause of action. The omission of a neces- 
sary school organization*® or other person*? as a par- 
ty defendant is usually a ground for demurrer. At 
common law, if a misjoinder of defendants appears 
on the face of a petition in an action to which a 
school district is made defendant, any of the de- 
fendants can demur;*? but where a statute in listing 
the grounds for demurrer omits misjoinder as one of 
the grounds, the rule is otherwise.*? ; 


[§ 961] c. Effect. Under the general common-law 
rule that a demurrer opens the whole record,** a 
school district plaintiff, by demurring to a plea of 
defendant, may so open the record that the demurrer 
will reach back and present a defect in the petition 
of the district.4* 


[§ 962] 5. Amended and Supplemental Pleadings. 
General rules as to the amendment of pleadings*® 


1128. 


Education, 56 W. Va. 251, 49 SE 148. 


‘{a] Illustration.—Where a _  con- 
tract made with a district officer is 
made absolutely illegal, the district 
board, in setting illegality as a de- 
fense to a suit on such a contract, 
need not aver in the plea that the 
district was prejudiced by the con- 
tract. Poling v. Phillippi Dist. Bd. of 
Education, 56 W. Va. 251, 49 SE 148. 


28. Wysong v. Town Dist. Bd. of 
Education, 86 W. Va. 57, 102 SE 733. 


[a] Illustrations.—(1) A plea by 
a school board, relying on a statute 
which prohibits the making of a con- 
tract when it involves money in ex- 
cess of funds then at the board’s dis- 
posal unless bonds have been issued 
for such funds, which merely states 
that the contract was in excess of 
funds at the board’s disposal, with- 
out showing that no bonds have been 
issued to provide for the contract, is 
insufficient. Wysong v. Town Dist. 
Bd. of Education, 86 W. Va. 57, 102 
SE 733. (2) In an action on a con- 
tract against a school board, a plea 
that defendant was not convened aft- 
er due and lawful notice, or at a reg- 
ular meeting, at the time the contract 
was made, is bad if it fails to nega- 
tive that all the members were actual- 
ly present and participated in the 
meeting, for if this latter were the 
situation, the matters alleged are im- 
material. Wysong v. Town Dist. Bd. 
of Education, supra. 


{b] Sufficient allegation of fraud. 
—In an action on a school order by an 
assignee thereof, an averment in the 
answer that a conspiracy had been 
entered into between plaintiff’s as- 
signor and a trustee of defendant dis- 
trict to have the order sued on made 
out for two'‘hundred dollars more than 
the actual consideration received by 
the district, for their own personal 
gain, is a sufficiently specific averment 
of facts constituting fraud. Kitten- 
ger v. Monroe School Tp., 3 Ind. A. 411, 
29 NE 931. 


29. Time to plead in general see 
Pleading §§ 228-239. 


30. See Pleading § 228. 


scribed time.—The fact that a school 
district defendant is not given all 
the time allowed by statute, after the 
service of Summons, in which to plead, 
will not vitiate a judgment or make 
it subject to collateral attack, after 
there has been a trial on the merits. 
Altman v. School Dist. No. 6, 35 Or. 
85, 56 P 291, 76 AmSR 468. 


-81. Pion y. Commissaires d’Ecoles 
St. Stanislas, 24 RevLegNS 397. 


Inscription in law generally see 
Pleading § 452 note 52. 


32. See Pleading §§ 452-580. 


[a] Exception in nature of demur- 
rer may, in states where this form of 
pleading is used, be used by a school 
board to bring about the dismissal of 
a complaint which states no cause of 
action against it. Horton vy. Bienville 
Parish School Bd., 4 La. A. 128. 


33. See cases infra this section. 


34. Edwards vy. Cotton County 
Senet Dist. No, 222, 82 Okl. 188, 200 
P 143. 


[a] Statement of cause of action in 
one paragraph sufficient.—If a peti- 
tion against a school district is divid- 
ed into several paragraphs, and one 
of these states a cause of action, the 
petition is not subject to general de- 
murrer, although other paragraphs 
are defective. Edwards vy. Cotton 
County School Dist. No. 222, 82 Okl. 
188, 200 P 143. 


35. Rochford v. Lyman _ County 
School Dist., 17 S. D. 542, 97 NW 747. 


36. Butt vy. Jennings School Tp., 81 
Ind. 69. 


[a] Illustration.—The defense of 
the statute of limitations can be raised 
by school trustees by demurrer where 
the complaint shows on its face that 
the cause of action accrued more 
than the necessary years before the 
action was brought, and that plain- 
tiff was under no disability at that 


time. Butt vy. Jennings School Tp., 
81 Ind. 69° 
387. Fordham School Tp. v. Dar- 


lington School Tp., 6 S. D. 489, 61 NW 


[a] Legality of acts leading to 
school district’s creation cannot be 
questioned by demurrer. Fort Dodge 
City School Dist. v. Wahkansa Dist. 
Tp., 15 Iowa 434. . 


38. Grant Tp. School Dist. v. Car- 
roll Independent School Dist., (Iowa) 
97 NW 76; Pierson v. Hawarden In- 
dependent School Dist., 106 Iowa 695, 
77 NW 494; Jacobberger v. Multnomah 
County School Dist. No. 1, 114 Or. 
575, 235 P 277; Barrow v. Coos Coun- 
ty School Dist. No. 8, 83 Or. 272, 162 


P 789; Stackpole v. School Dist. No. 
5, 9 Or. 508. 
39. Decatur Nat. Bank vy. Decatur 


School Dist. Bd. of Education, 205 Ill. 


A. 57; Honey Creek School Tp. v. 
Barnes, 119 Ind. 218, 21 NE (747; 
School-Dist. No. 16 v. School-Dist. 


No. 9, 12 Nebr. 241, 11 NW 311; Briel 
v. Karthaus Tp. School Dist., 22 Pa. 
Pist 511. 


40. Utica Tp. v. Miller, 62 Ind. 230; 
Minear v. McVea, (Tex. Civ. A.) 185 
Sw 1048. 


41. Walling v. Malone Independent 
eonool Dist.,. (Tex. Cive A;), 195 0Siive 


42. Cunningham y. Orange, 74 Vt. 
115, 52 A 269. 


43. Buffalo School Furniture Co. v. 
School Dists. Nos. 4, 30, 40, 7 Kan. A. 
796, 64 P 115. 


{a] Illustration.—In a suit on an 
obligation of an old district against 
three new districts which succeeded 
to the obligations of the old, it was 
held that a demurrer would not lie, 
for even though there might be a mis- 
joinder of parties defendant, there 
was no defect in parties. Buffalo 
School Furniture Co. v. School Dists. 
Ne 4, 30, 40, 7 Kan. A. 796, 54 P 


Manner of objecting to misjoinder 
in general see Parties §§ 434-442. 


44. See Pleading § 547. 


45. Goodrich vy. Compound School 
Dist. No. 5, 2 Wis. 102. 


46. See Pleading §§ 581-814. 


For later cases, developments and changes in the law see’ Annotations, same title and section number, 


ix 
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apply in actions to which a school organization is a 
party.*” The right of the trial court to permit facts, 
arising before trial but since the filing of the orig- 
inal petition and material to the determination of 
the case, to be alleged in a supplemental petition 
against a school district has been recognized.*® 
Likewise, the trial court has been upheld in permit- 


2g ¢ ting an amended complaint to be filed after evidence ° 


has been taken and the cause submitted, where the 
amendment involved no change in the cause of ac- 
tion.*® 


Amendments as to parties. Where the corporate 
name of a school organization as a plaintiff®® or 
defendant®! is imperfectly or incorrectly given in 
the pleadings, amendments may, in many states, be 
made by inserting the.proper corporate name. But 
a pleading describing a civil township as defendant 
will not be deemed amended on appeal so as to be 
against the school township simply ‘because the body 
of the complaint shows that the school township was 
intended as defendant.°? A complaint making a 
school board, which has no capacity to be sued, the 
sole defendant cannot be amended by striking out 
the name of the board and inserting the name of 
another party,°* or by simply adding the name of 
another.®* It has been regarded as within the dis- 
cretion of the trial court to forbid the amending of 
a petition against trustees individually so as to be 
one against them officially, on the ground that such 
an amendment would involve an entire change in 
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be made to add other persons as plaintiffs in an ac- 
tion brought by the school organization where the 
same cause of action would otherwise have to be dealt 
with by an independent action.®® 


Effect of amendment. Under general rules as to 
the amendment of pleadings,®? an amendment may, 
under some circumstances, supersede the original 
pleading so that only the amendment will be re- 
garded.°8 


[§ 963] 6. Verification. In the absence of a stat- 
ute requiring it, the plea of a defendant board of 
education need not be sworn to.®® Under the gen- 
eral rule that, where several parties join in a plea, 
a verification by one of them is sufficient,°° it has 
been held that, where both a school district and in- 
dividual officers, who are defendants, join in a plea 
of privilege because suit is brought in the wrong 
venue, a verification signed by the officers, without 
stating that they are verifying on behalf of the dis- 
trict, is a sufficient verification by the district.®t 
Likewise, where school officers properly join with 
another party in bringing an action on behalf of a 
school organization a verification of the complaint 
by the other person alone is sufficient.®? 


[§ 964] 7. Motions.°* Under general statutes al- 
lowing indefinite and uncertain pleadings to be at- 
tacked by a motion to have the pleading made more 
specific,®* a school district in an action against it 
may use such a motion where the complaint is indefi- 


the cause of action.** 


47. See cases infra this section. 


48. Shaffer v. Greeley County 
Eee oo Dist. No-d,,.8 Kan. A. 751,61 


[a] Supplemental petition to al- 
lege act legalizing warrants sued on. 
—Where an action is commenced on 
school district warrants, and before 
trial the legislature passes an act le- 
galizing the warrants sued on, the 
fact of the passage of the act, being 
material to the proper determination 
of the case, may properly be allowed 
by the trial court to be set up ina 
supplemental petition. Shaffer v. Gree- 
ley County School Dist. No, 1, 8 Kan. 
Atal 516 P2759. 


49, Hancock y. Santa Barbara Bd. 
of Education, 140 Cal. 554, 74 P 44. 


50. See cases infra this note. 


[a] Surplus individual names.— 
Where an action is commenced in the 
individual names of school directors, 
but as constituting the corporate 
board of directors, the pleading may 
be amended by striking out the in- 
dividual names and leaving or insert- 
ing only the proper corporate name, 
Botkin v. Osborne, 39 Ill. 101; Shou- 
dy v. School Directors, 32 Ill. 290; 
Barnet v. Young Tp. School, 6 Watts 
& S. (Pa.) 46. 


[b] Substitution of corporate name 
of school district for corporate name 
of school board.—Where an action is 
erroneously brought in the name of 
a school board rather than the cor- 
porate reme of the district, but this 
defect has not been specifically at- 
tacked in the lower court, the court, 
on appeal, may allow the complaint 
to be amended by the insertion of 
the proper corporate name of the 
school district so as to permit the 
determination of the substantial ques- 
tions involved. Huron Independent 
School Dist. Bd. of Education v. Whis- 
man, (S. D.) 229 NW 522. 


[c] Incorrect wording of corpo- 


However, an amendment may 


rate name.—(1) A petition naming 
“Agency Village School Dist. No. 3” 
as plaintiff may be amended by a 
change to the proper corporate name 
“School District of the Inhabitants 
of the Village of Agency,’ as this does 
not amount to the substitution of a 
new party, nor does it involve a 
change in the cause of action. Agen- 
cy School Dist. v. Wallace, 75 Mo. A. 
317. (2) A petition designating as 
plaintiff “The Trustee Board of Mack- 
lin School District’ may be amended 
by inserting the proper corporate 
name, ‘‘Board of Trustees of Macklin 
School District.” Macklin School 
Dist. v. Saskatchewan Guarantee, etc., 
Co., 12° Sask, L. -269;, [1919] 2 West 
Wkly 396. 


51. See cases infra this note. 


[a] Change from name of board of 
directors to corporate name of dis- 
trict.—A plaintiff who has brought 
suit against the board of directors 
instead of the school district in its 
proper corporate name may amend his 
caption and pleadings by giving the 
corporate name -of the district, and 
this is not substituting a new party 
but is merely properly describing a de- 
fendant who was improperly described 
before. Hoenninger vy. Lancaster 
School, 15: Pa. Dist. 75. 


[b] Incorrect wording of corporate 
name.—Pleadings describing as de- 
fendant the “board of directors of the 
public schools of the Parish of Frank- 
lin’ may be amended to insert the 
proper name, “Franklin Parish School 
Board,” where the citation and a copy 
of the petition. have been served on 
the proper officers of the ‘Franklin 
Parish School Board.” Frazier v. 
Franklin Parish Public Schools, 153 
La. 1083, 97 S 199. 


52. Utica Tp. v. Miller, 62 Ind. 230. 
5S. Ex p. Collins, 49 Ala. 69. 


[a] Reasons.—‘‘This could not be 
done, for the reason that it would be 


nite or uncertain.®® 


In some states, in equitable ac- 


to make a new suit, and not merely an 
amendment of the complaint in the 
old suit.” Ex p. Collins, 49 Ala. 69, 71. 


54. Ex p. Collins, supra. 


55. Shuler v. Meyers, 5 Lans. (N. 
Ye) eelnO. 


56. Richmond School Sect. 8 v. 
Landry, 44 N. S. 34. 

57. See Pleading § 7738. 

58. Butman v. Jones, (Tex. Civ. 


A.) 24 SW (2d) 796. 


[a] Determination of party plain- 
tiff.— Where an amended petition su- 
persedes the original, the amendment 
only will be examined to determine 
who is bringing the action as plain- 
tiff. Butman v. Jones, (Tex. Civ. A.) 
24 SW (2d) 796. 


59. Poling v. Phillippi Dist. Bd. of 
Education, 56 W. Va. 251, 49 SE 148. 


Necessity of verification in general 
see Pleading § 825. 


60. See Pleading § 848. 


61. Moscow Independent School 
Dist. v. Lufkin Home Bldg. Co., (Tex. 
Civ. A.) 268 SW 1008. 


62. Ruble v. School Dist. No. 5, 42 
Tll. A. 483. 


63. 
1037. 


64 See statutory provisions. 


65. Timmons v. Pine School Tp., 22 
Ind. A. 93, 53 NE 242. 


[a] Such motion is proper to re- 
quire a plaintiff to show the per- 
sons to whom the money was ad- 
vanced and the necessity therefor in 
an action by a school trustee to be re- 
imbursed for sums advanced on school 
obligations, since plaintiff's cause of 
action depends on the validity of the 
claims of those whom he paid, and the 
district is entitled to inquire into the 
facts requested, even though the 
school board on auditing plaintiff’s 


Generally see Pleading §§ 1030- 
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tions, a motion to dismiss, rather than a demurrer, 
must be used to attack a complaint for failure to 
make a necessary school district a party defend- 
ant. 


[§ 965] 8. Objections, Waiver, and Cure. The 
general rules of pleading®’ as to proper®* and time- 
ly®® objections are applicable in actions to which a 
school organization is a party. Although a petition 
which fails to allege a necessary presentation of the 
claim is subject to demurrer,’°® unless it is otherwise 
provided by statute,71 such defect is waived if no 
demurrer is taken;7? but a defect in this respect is 
not cured by introducing, over the district’s objec- 
tion, evidence which shows that the claim has in fact 
been duly presented.** An answer to a school or- 
ganization’s complaint may be couched in such lan- 
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guage as to waive the previous overruling of a de- 
murrer.*+* 


[§ 966] K. Issues, Proof, and Variance.7° The 
rules governing in civil actions generally as to is- 
sues,?® proof,?? and variance’® apply in actions to 
which a school organization is a party.7® The is- 


sues must be material,°° and must be properly raised ' 


by the pleadings.*! Proof cannot be made of mat-: 
ters which vary materially from the allegations of 
the pleadings, ®? and if presentation of a claim is not 
alleged in the complaint, proof of such a presenta- 
tion is inadmissible.** Variances between the alle- 
gations of a school district’s complaint and its proof 
may be cured by amendment where to permit the 
same will not seriously prejudice the rights of de- 
fendant.** , 


gality a statute prohibiting such con- 


eae pas pound the sum see 76. See Pleading §§ 1144-1159. 

fe) e due him. Timmons v. ine : 

School Tp., 22 Ind. A. 93, 53 NE 242. 77. See Pleading §§ 1160-1186. 
66. Whitmer v. White Pigeon Inde- 78. See Pleading §§ 1187-1211. 

pendent School Dist., 210 Iowa 239, on See cases infra this section. 


230 NW 413. 
67. See Pleading §§ 1212-1227, 
68. See case infra this note. 


[a] Mode of attacking defect in 
failing to show authority.—A defect 
in failing to show the power of a 
school district to enter into the ob- 
ligation sued upon may be attacked by 
objections to the introduction of evi- 
dence. American Surety Co. v. Doug- 
las County School Dist. No. 64, 117 
Nebr. 6, 219 NW 588. 


69. See case infra this note. 


fa] Delay in objecting to sufficien- 
cy of complaint.—A complaint in an 
action on a school district warrant is 
sufficient, as against an objection 
raised for the first time at the trial, 
that it does not state a cause of ac- 
tion, although it fails to allege the 
consideration for which the order was 
drawn, or that there were funds in the 
district treasury applicable to its pay- 


ment. Brown v. Fitcher, 91 Minn. 41, 
97 NW 416. 

70. See supra § 960. 

71. Pierson v. Hawarden Independ- 


oar School Dist., 106 Iowa 695, 77 NW 


[a] TIllustration.—A statute which 
provides that the failure to raise an 
objection to a petition by demurrer 
or answer shall not be deemed a waiv- 
er of the objéction permits a district 
which has failed to demur to a peti- 
tion because of the failure to allege 
presentation of the claim to raise the 
objection even after the evidence has 
been introduced. Pierson v. Hawar- 


den Independent School Dist., 106 
Iowa 695, 77 NW 494. 
72. Weir Furnace Co. v. Seymour 


Independent School Dist., 99 Iowa 115, 
68 NW 584. 


73. Jacobberger Vv. Multnomah 
County School Dist. No. 1, 114 Or. 575, 
aap) PAA T. 


74, Mississippi F. Ins. Co. v. Ev- 
ans, 158 Miss. 635, 120 S 788. 


[a] Illustration.—Where, after the 
overruling of a demurrer, defendant 
files an answer, which’ admits the law 
to be as contended by complainant 
and asks the court to proceed to adju- 
dicate the rights of the parties, the 
overruling of the demurrer will be 
deemed waived. Mississippi F. Ins. 
Co. v. Evans, 153 Miss. 635, 120 S 7388. 


75. Raising issue as to corporate 
existence see supra § 953 


Stratford First School Dist. v. 
Uford, 52 Conn. 44; Craig School Tp. 
v. Scott, 124 Ind. 72, 24 NE 585. 


[a] Necessity of purchase.—In a 
suit on an order given for land pur- 
chased by a school trustee, the neces- 
sity of the purchase cannot be con- 
sidered, although put in issue by the 
answer, where, by statute, the trus- 
tee is left the sole judge of the neces- 
sity of the purchase. Craig School 
Tp. v. Scott, 124 Ind. 72, 24 NE 5865. 


81. James v. Gettinger, 123 Iowa 
199, 98 NW 728; Collins v. Liberty 
School Dist. No. 7, 52 Me. 522; Web- 
ster Independent School Dist. No. 101 
Bal iot Hducation! v. Prior, LLCS; 
292, 77, NW 106. 


[al Allegation insufficient to put 
regularity of board’s action in issue.— 
An allegation, by way of conclusion, 
that certain action on the part of a 
school board was surreptitiously tak- 
en, does not put in issue the regular- 
ity of the board’s action in the ab- 
sence of allegations of fact showing 
how the action was surreptitious. 


James v. Gettinger, 123 Iowa 199, 98 
NW 723. 
[b] Defense not raised.—In as- 


sumpsit by a builder against a school 
district to recover pay for building a 
schoolhouse and finding materials 
therefor, defendants cannot object to 
the absence of proof of a legal meet- 
ing to determine upon the building and 
the raising of money therefor, unless 
they have raised such objection by 
their specifications of defense. Col- 
lins v. Liberty School Dist. No. 7, 52 
Me. 522. 


[ec] Denial must go to substance 
and spirit of allegation.—In an action 
by a school district to determine the 
amount due from it to an owner for 
land condemned, an allegation in the 
petition that the parties are unable 
to agree upon a just compensation is 
not put in issue so as to require the 
district to prove the truth of the alle- 
gation by an answer which denies that 
plaintiff and defendant are unable to 
agree to a just compensation, for such 
a denial does not go to the substance 
and spirit of the allegation. Webster 
Independent School Dist. No. 101 Ba. 


of Education vy. Prior, 11 S. D, 292, 77 
NW 106 
{[d] Issues of law.—A _ district, 


which seeks to recover money received 
by an officer under an illegal contract 
with the district, and specifies in the 
complaint as the only ground of ille- 


tracts, may also tender as an issue of 
law the illegality of the contract be- 
cause of public policy. Adams County 
School Dist. No. 98 v. Pomponi, 79 
Colo. 658, 247 P 1056. ; 


[e] Matters not put in issue by de- 

nial of corporate existence.—An an- 
Swer putting in issue a plaintiff school 
district’s corporate existence does not 
put in issue the regularity of the pro- 
ceedings by which some part of its 
boundary line was established, as ir- 
regularity in this latter respect has 
no bearing upon the district’s corpo- 
rate existence. Stratford First School 
Dist. v. Ufford, 52 Conn. 44. 


82. Thompson v. Paragould Special 
School Dist., 109 Ark. 51, 158 SW 963; 
Globe Furniture COlRVe Gentry Coun- 
ty, 51 Mo. A. 549; Keeler v. Clackamas 
County School Dist. No, 108, 91 -Ore 
316, 178 P 218. 


[a] Proof of contract made by an- 
other district.—Where an action is 
brought against a district in its prop- 
er corporate name of “district num- 
ber 7, township 62, range 31, of Gen- 
try County,” and it is alleged that de- 
fendant executed to plaintiff the con- 
tract Sued upon, a contract made by 
“school district number 7, township of 
Darlington, county of Gentry, and 
state of Missouri,” cannot be offered 
in evidence. Globe Furniture Co. v. 
Gentry County, 51 Mo. A. 549. 


[b] Proof of estoppel where ex- 
press contract is relied on in plead- 
ings.—Where the only issue made in 
the pleadings is the right of a sub- 
contractor to recover on an alleged 
contract, denied by the district, the 
subcontractor cannot, on trial, place 
reliance on an equitable estoppel 
against the district and introduce evi- 
dence in Support thereof. Thompson 
v. Paragould Special School Dist., 109 
Ark, 51, 158 SW 968. 


[ec] Proof of matters not conform- 
ing to contract pleaded.—In an action 
against a school district on a con- 
tract which required plaintiff to fur- 
nish ballots and render several oth- 
er services for which a lump sum was 
to be paid, the district failing to al- 
lege in its answer that the contract 
has been modified cannot introduce 
in evidence a bill which was rendered 
only for the furnishing of the ballots. 
Keeler vy. Clackamas County School 
Dist. No. 108, 91 Or. 316, 178 P 218° 


83. Jacobberger Vv. Multnomah 
County School Dist. No. 1, 114 Or. 575, 
235 P 277; Fobes v. School Dist., 10 
Wise bli. 


84. School Dist. No. 3 v. Macloon, 
4 Wis. 98. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


a 


§§ 967-969] 


[§ 967] L. Evidence’*>—1. Burden of Proof. 
an action by or against a school organization, the 
burden is on plaintiff to prove the facts essential to 
his recovery,®® and on defendant to prove facts re- 


lied on as an affirmative defense.’? 
[§ 968] 2. Presumptions.®* 


The general rules as 
to presumptions in civil actions*® apply in an action 
to which a school organization is a party.°®° 
of title to a board of trustees or a district will be 
presumed from their open, adverse, and exclusive 
possession of land for a sufficient number of years.°+ 
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tee in payment for dictionaries without showing that 
they were purchased for the school or civil township, 
it will be presumed that the obligation was incurred 
by the school township, since dictionaries are com- 


monly used in schools.°? 


A grant 


Where an instrument is executed by a township trus- 


85. 
Jiap et 


Evidence of creation and organiza- 
ets school districts see supra §§ 


Evidence of officers’ title to office 
see supra § 181. 


86. Ind.—White River School Tp. 
v. Caxton, 34 Ind. A. 8, 72 NE 185. 


Iowa.—Ludowici Caladon Co. v. In- 
dependence Independent School Dist., 
169 Iowa 669, 149 NW 845. 


Kan.—Brown v. Cowley County 
pebool Dist. No. 41, 1 Kan. A. 530, 40 


Mass.—Parkhurst v. 
Mass. 364, 161 NE 599. 


N. Y.—Middletown School Unit No. 
2 Bd. of Education v. Todd, 190 App. 
Div. 90, 179 NYS 320; Mooers School 
te No. 23 v. Raymond, 86 NYS 


N. D.—Ogren v. Crystal Springs 
School Dist. No. 29, 52 N. D. 455, 203 
NW 324. 


Pa.—Taylor v. Canton Tp. School 
Dist, 2SsPa,. Con2u3. 


Tex.—Rice Common School Dist. 
No. 2 v. Oil City Iron Works, (Civ. A.) 
180 SW 1121. 


[a] Assignment of claim.—Where 
plaintiff sues the district on an as- 
signment, the burden is on plaintiff 
to prove the assignment to him. Rice 
Common School Dist. No. 2 v. Oil City 
Iron Works, (Tex. Civ. A.) 180 SW 
1121 (holding, after a review of the 
evidence, that the burden of showing 
an assignment of a contractor’s claim 
against the district was sustained). 


{[b] Authority of persons incurring 
obligation for district.—One seeking 
to enforce against a district a writ- 
ten instrument purporting to be 
signed by some of its officers has the 
burden of proving the authority of 
those purporting to act for the ‘dis- 


Generally see Evidence 22 C. 


Revere, 263 


trict. Brown v. Cowley County 
School Dist. No. 41, 1 Kan. A. 530, 40 
P 826. 

[ec] Excess payments under con- 


tract.—A materialman asserting a 
claim against a fund in the hands of a 
district has the burden of showing 
that payments, which the district as- 
serts reduced the fund, were made in 
excess of those that the district hada 
right to make under the contract. 
Ludowici Caladon Co. v. Independence 
Independent School Dist., 169 Iowa 
669, 149 NW 845. 


[d] Fraud.—Where a board of edu- 
cation seeks to avoid an exchange of 
lands made by its authorized officers 
on the ground of fraud, the burden of 
proving fraud is on the district. Mid- 
dletown School Unit No. Bd. of 
Education v. Todd, 190 App. Div. 90, 
179 NYS 320. 


{e] Inclusion in annual estimate 
of amount to pay obligation sued on. 
—Where a school board cannot incur 


obligations for matters not included 
in the annual estimate or for Which 
no appropriation is made, plaintiff, in 
a suit on an obligation incurred by the 
board, has the burden of proving that 
the annual estimate included an 
amount sufficient to pay his claim. 
Parkhurst v. Revere, 263 Mass. 364, 
161 NE 599. - 


{f] WPlaintiff’s title to office. 
Where the action is brought to re- 
cover possession of school property 
by one asserting to be entitled thereto 
as an Officer of the district, the bur- 
den is on him to prove that he was 
lawfully elected as the officer who is 
entitled to the possession of the prop- 
erty. Mooers School Dist. No. 23 v. 
Raymond, 86 NYS 182. 


{g] Receipt of money by district. 
—In an action for money had and re- 
ceived to recover from a district mon- 


ey borrowed by one of its officers, the 


burden is on plaintiff to prove that 
the money was actually received and 
used by the district. White River 
School Tp. v. Caxton, 34 Ind. A. 8, 72 
INE AES bsie Ozren’ ave Crystal Springs 
School Dist. No. 29, 52 N. D. 455, 203 
NW 324. 


87. Morgan v. San Francisco Bd. 
of Education, 136 Cal. 245, 68 P 703; 
Carbon County School Dist. No. 8 v. 
Western Tube Co., 13 Wyo. 304, 80 P 
PS oe 


fa] Ultra vires.—(1) Where lack 
of authority to incur an obligation is 
regarded as a matter of defense, the 
burden of proving absence of author- 
ity is on the school organization. 
Morgan v. San Francisco Bd. of Edu- 
cation, 186 Cal. 245, 68 P 703. (2) 
Necessity of alleging authority of 
school organization defendant see su- 
prars) odie 


{[b] Debt in excess of statutory 
limit of indebtedness.—The burden is 
on the district to prove that a debt on 
which it is sued has been incurred in 
excess of its statutory limit of in- 
debtedness. Carbon County School 
Dist. No. 3 v. Western Tube Co., 13 
Wyo. 304, 80 P 155. 

88. As to: 

Authority of officer to: 


Bring suit for ‘district see supra § 
930. 


Represent district in incurring ob- 
ligations see supra § 213. 


Legality of school district’s organiza- 
tion see supra § 88 


Regularity of audit see supra § 924. 
Validity of: 
Contracts see supra § 583. \ 
District meetings see supra § 243. 
Teachers’ contracts seevsupra § 322. 
Warrants see supra § 676. 


89. See Evidence §§ 25-88. 
90. See cases infra this note. 
[a] Presumption of assignment.— 


Where the payee of a school warrant 
receives from the person who dis- 


[§ 969] 3. Admissibility.°* 
the admissibility of evidence®* are applicable to 
actions by and against school organizations.®® 
not rendered incompetent by some rule of law,°® 
evidence material and relevant to the issues is ad- 
missible;®? while immaterial and irrelevant evidence 


General rules as .to 


If 


counts it all that is due under the 
original contract on which the war- 
rant is based, the person who makes 
the discount in suing the district on 
the original contract need show no 
formal assignment of the warrant 
since that is presumed to have been 
made. Central School Supply House 
v. South Middleton Tp. School Bd., 9 
Pa. Super. 110. 


[b] Presumption of authority.—In 
the absence of anything to show the 
contrary, it will be presumed that 
school boards and _ school officials 
have acted lawfully and within their 
authority. Clark v. Conley School 
Dist., 86 Cal. A. 527, 261 P 723; Bell- 
meyer v. Marshalltown Independent 
Dist., 44 Iowa 564; Skinner, etc., Sta- 
tionery Co. v. St. Louis Bd. of Educa- 
tion, 182 Mo. A. 541, 165 SW 835; Pe- 
ter Mintener Lumber Co. v. Carter 
County School Dist. No. 56, 84 Mont. 
461, 277 P 9; Williams v. Eaton Dist. 
No. 1, 204 App. Div. 566, 198 NYS 
476; Wertz v. Oliver Tp. School Dist., 
43 Pa. Super. 1. 


91. South School Dist. v. Blakeslee, 
13 Conn. 227; Robie v. Sedgwick, 35 
Barb. (N. ave) 319 [aff 4 Abb. Dec. 73, 

5 Transer, Ayvi51]: 


92. Jackson School Tp. v. Hadley, 
59 Ind. 534. 


93. Admissibility under pleadings 
see supra § 966. 


94. Generally see Evidence §§ 89- 
1729. 

95. See cases infra this section. 

96. See Evidence §§ 157-1729. 

97. See cases infra this note. 

[a] Affidavits and bonds given by 


school trustees upon entering into of- 
fice are admissible in evidence to 
prove their official character, the min- 
utes of the meeting at which they 
were elected not being the only evi- 
dence which may be “used. Eads v. 
Wooldridge, 27 Mo. 251. 


[b] Assessments of railroads and 
telegraph lines are admissible in evi- 
dence, in connection with evidence 
as to the number of miles within the 
district, to show the value of taxable 
property within a_ district, even 
though the proper officials have not 
apportioned the assessment among 
the various districts in which the 
lines are located, where the issue is 
as to whether a district has exceeded 
its statutory limit of indebtedness. 
Carbon County School Dist. No. 3 v. 
eee Tube Co., 13 Wyo. 304, 80 P 


[c] Circumstances to show knowl- 
edge.—Evidence that a guard was not 
on a saw ina school classroom on the 
day plaintiff was injured by the saw 
is admissible as showing a circum- 
stance relevant to the question of the 
instructor’s knowledge of the danger. 
Ahern vy. Livermore Union High 
School Dist., (Cal. A.) 279 P 1032. 


{d] Cuntradiction of witnesses.— 


798 [56 C.J.] 


issnote= 


Testimony of a witness as to a con- 
versation with a school instructor is 
admissible, although hearsay, to con- 
tradict the evidence given by the in- 
structor in favor of the district on a 
material matter. Ahern v. Alameda 
County Livermore Union High School 
Dist.,. (Cal. A.)i°279 P=1032. 


[e] Name commonly used by dis- 
trict.— Where a statute providing for 
the creating of districts designates 
no particular name by which they 
shall be called, and the practice is 
for the inhabitants, upon forming a 
‘district, to assume such name as they 
think proper, evidence of the name 
by which a district is commonly 
known and called is admissible to 
show that it is suing in itssproper cor- 
porate name. South School Dist. v. 
Blakeslee, 13 Conn. 227. 


[f] Reputation as quarrelsome.— 
Where, in an action on a compromise 
agreement made by a school district, 
one of the defenses is that claimant 
used unlawful threats and intimidat- 
ing tactics to bring about the resolu- 
tion adopting the compromise, evi- 
dence of claimant’s reputation as be- 
ing of a quarrelsome disposition is 
admissible on behalf of the district. 
Gering v. School Dist. No. 28, 76 
Nebr. 219, 107 NW 250. 


{g] Statements of voters leaving 
district meeting.—Where the defense 
to a compromise is that the resolution 
adopting it was obtained by threats 
and intimidation, statements made by 
some of the electors, upon leaving the 
meeting wherein the resolution of 
compromise was adopted, to the ef- 
fect that their reason for so doing 
was that they expected trouble over 
the resolution, are admissible on the 
theory that they were spontaneously 
made and a part of the res geste. 
Gering v. School Dist. No. 28, 76 
Nebr. 219, 107 NW 250. 


{h] Testimony of attorney, who is 
also a member of the board of educa- 
tion and acted as a common attorney 
for both parties in a transaction by 
which the board of education ex- 
changed lands with defendant, is ad- 
missible to show the circumstances 
under which the deeds were prepared 
in an action by the school board to 
set aside its conveyance on the ground 
of an alleged fraudulent reservation 
in the deed given by defendant. Mid- 
dletown School Unit No. 2 Bd. of Edu- 
eation v. Todd, 190 App. Div. 90, 179 
NYS 320. 


[i] Value of consideration given 
to controvert defense of fraud.— 
Where a ‘district sets up fraud as a 
defense to a suit on a district order, 
plaintiff may introduce’ evidence 
which tends to prove that the value 
of the consideration given equalled 
the amount of the order, as this tends 
to disprove a fraudulent agreement 
between plaintiff and district officers. 
Wormley v. Carroll Dist. Tp., 45 lowa 
666. 


[j] Value of services rendered.— 
Although, in a quasi-contractual ac- 
tion against a district, the real issue 
which must be proved is the receipt 
of benefits by the district, plaintiff 
may introduce evidence as to the val- 
ue of services or merchandise given 


The minutes or records of a school or- 
ganization are usually admissible as the best evidence 
by which to prove its official acts,®® although if it is 
first shown that the records are unavailable, parol 
evidence may be used.1 Due to the presumption that 
the acts of school boards are lawful and regular,” 
thé minutes of a school board meeting are admis- 
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and lawful.® 


to the district, as this tends to show 
the extent the district benefited. Ol- 
sen v. St. Louis County Independent, 


etc., School Dist., 175 Minn. 20, 220 
NW 606. 

98. See cases infra this note. 

[a] Conclusion of witness.—The 


opinion of a witness that a school 
district exercised reasonable care in 
providing a teeter board of a particu- 
lar character is inadmissible, since 
that is a conclusion to be reached by 
the jury and not by the witness. 
Bruenn v. North Yakima School Dist. 
No. 7, 101 Wash. 374, 172 P 569. 


[b] Conduct after accident.—In an 
action by a student to recover’for in- 
juries sustained on a buzz saw in the 
manual training department alleged 
to have been negligently maintained 
by the school board, evidence that the 
school board, after the accident, made 
altérations so as to render injuries 
less probable is likely to be prejudi- 
cial and should not be admitted. 
Johnson v. Hudson Bd. of Education, 
210 App. Div. 723, 206 NYS 610. 


[c] Evidence to refute negligence 
other than that in issue.—Hvidence 


that a teeter board is not a dangerous | 


instrumentality is not admissible on 
behalf of the ‘district in an action to 
recover for injuries sustained from a 
teeter board where the only ground 
of negligence relied on is the failure 
of the district to provide adequate 
supervision for its playgrounds. 
Bruenn v. North Yakima School Dist. 
No. 7, 101 Wash. 374, 172 P 569. 


{[d] Evidence that proper perform- 
ance is worth more than contract 
price.—Where, in an action on a con- 
tract, defendant school officers give 
evidence that the work was not well 
done, plaintiff cannot introduce evi- 
dence to show that it would have cost 
more than the contract price to do the 
work properly, as such evidence is 


immaterial. Williams v. Keech, 4 Hill 
GNI-Y¥s) M68. 
[e] Taking of indemnity before 


rescission as showing bad faith.— 
Evidence that a school board, before 
making a contract for furniture, re- 
quired a bond of indemnity against 
any damages for their rescission of 
another contract with plaintiff is not 
admissible to show that the board, in 
rescinding the contract, acted.in bad 
faith. Sidney School Furniture Co. 
v. Warsaw Tp. School Dist., 158 Pa. 
35, 27 A 856. 


99. See cases infra this note. 


[a] Illustrations.—(1) A record 
book, which the district secretary is, 
by statute, required to keep to show 
all orders drawn on the district, is 
admissible in evidence by the ‘dis- 
trict, in a suit on a district order, to 
show the amount in which the district 
is indebted. Wormley v. Carroll Dist. 
Tp., 45 lowa 666. (2) The resolution 
of a school board authorizing the 
execution of a contract and the min- 
utes in which the resolution is re- 
corded as having been adopted at “a 
meeting of the board” are admissible 
in evidence to prove the making of 
the contract. Clark v. Conley School 
Dists So uGalmeAre oi Ole aoe Cat) 
The resolution of a board rescinding 
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sible to prove the official acts of the board without a 
preliminary showing that the meeting was regular 
After a record has been put in evi- 
dence, matters not included therein may sometimes 
be proved by parol,* but parol evidence cannot be 
used to contradict or vary that which has been made 
a matter of record.® 


a contract for a rightful cause is ad- 
missible to show a rescission, even 
though the resolution is made ex 
parte and without the presence of the 
other contracting party. Sidney 
School Furniture Co. v. Warsaw Tp. 
School Dist., 158 Pa. 35, 27 A 856. (4) 
The record of a town meeting at which 
it was voted to pay an obligation in- 
curred by the school] directors is ad- 
missible in an action against the town 
to show that it received the benefits 
accruing from the transaction with 
the directors, and the value thereof. 
Currier v. Brighton School Dist., 76 
Vt. 261, 56 A 1016. (5) The records 
of a district meeting are admissible 
to show a vote granting an Officer au- 
thority to bring suit on behalf of the 
district. South J Schoot \—Dists sty, 
Blakeslee, 18 Conn. 227. (6) Records 
es evidence in general see Evidence §§ 


[b] Minutes as complying with 
statute of frauds.—The minutes of a 
board duly recorded by the clerk and 
approved by the board are sufficient 
memorandum in writing to comply 
with the writing requirements of the 
statute of frauds. Whitlow v. Coun- 
cil Grove Bd. of Education, 108 Kan. 
604, 196 P 772. 


1. See cases infra this note. 


[a] Illustrations.—(1) Authority 
given by a corporate school board, 
to incur an obligation, is best proved 
by the record of the meeting of the 
board at which such authority was 
granted, but if it is first shown that 
no record of the meeting exists, then 
oral proof of the meeting -and the 
granting of the authority is admissi- 
ble. Decatur Nat. Bank v. Decatur 
School Dist. Bd. of Education, 205 Ill. 
A. 57. (2) Where the record contain- 
ing the ‘direct evidence cannot be pro- 
duced, the creation and corporate ex- 
istence of a school district may be 
proved by evidence of a long exercise 
of powers as such. Robie v. Sedg- 
wick, 35 Barb. (N. Y.) 319 [aff 4 Abb. 
Dec;, 73,.5 Transer, A. 151].- (3) Injan 
action by a school district against a 
tax eollector for taxes collected, the 
district can, where the record of the 
collector’s appointment has been lost, 
competently show that he represented 
himself as collector and received the 
school taxes as such., Barnet v. 
pone Tp. School, 6 Watts & S. (Pa.) 


2. See supra § 968 note 90. 


3. Clark v. Conley School Dist., 86 
Cal Accb2d, 261 Par23s 


4. Sidney School Furniture Co. v. 
Warsaw Tp. School Dist., 158 Pa. 35, 
27 A 856. 


[a] Illustration.—In an action for 
breach of a written contract, the fact 
that the minutes of a board which 
are introduced into evidence show 
only authority to execute a written 
contract, does not necessarily exclude 
proof of a distinctive parol contract 
made at that time and relied on by 
the school district to establish non- 
compliance on the part of plaintiff. 
Sidney School Furniture Co. v. War- 
ota School Dist., 158 Pa. 35, 27 


5. Wysong v. Town Dist. Bd. of 
Education, 86 W. Va. 57, 102 SE 7383. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


us 
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[§ 970] 4. Weight and Sufficiency. General rules 
as to the weight and sufficiency of evidence® apply 
in actions by and against school organizations.” 
parol proof of an ‘agreement which led up to, and 
induced, a contract as shown by the written records 
of a district it has been held must be clear, precise, 
Where a plaintiff school dis- 
trict’s corporate existence is denied, it sufficiently 
sustains its burden of proof by showing a de facto 


and indubitable.® 


{a] MIlustration.—A contract of 
employment as shown by the record 
of the resolution of the board of edu- 
cation making it is the only admissi- 
ble evidence on the contract, and 
other evidence is not admissible to 
show an understanding on the part 
of the board that the terms of pay- 
ment and employment were otherwise 
than as stated in the resolution. Wy- 
song v. Town Dist. Bd. of Education, 
86 W. Va. 57, 102 SE 733. 


6 See Evidence §§ 1730-1806. 
7 See cases infra this note. 


[a] Evidence held sufficient: (1) 
To sustain finding of negligence on 
part of district in supervision of a 
playground. Bruenn v. North Yaki- 
ma School Dist. No. 7, 101 Wash. 374, 
172 P 569. (2) To sustain finding that 
district was negligent in failing ade- 
quately to guard a _ circular 
Ahern v. Livermore Union High 
School Dist., (Cal. A.) 279 P1032. (3) 
To show knowledge on part of school 
trustees of maintenance of incinera- 
tor in school yard in action by stu- 
dent to recover for injuries. Huff v. 
Compton City Grammar School Dist., 
92 Cal. A. 44, 267 P 918. (4) To war- 
rant finding that school trustees had 
not fully performed duty of providing 
reasonably safe means of transporta- 
tion for pupils. Williams v. Eaton 
School Dist. No. 1, 210 App. Div. 161, 
205 NYS 742. (5) To justify finding 
that employees of a board of educa- 
tion did not exercise reasonable care 
to remove danger of falling into ele- 
vator shaft by which plaintiff was in- 
jured. Lessin v. New York Bd. of 
Education, 247 N. Y. 503, 161 NE 160. 
(6) To sustain finding that school dis- 
trict was negligent in exposing teach- 
er to tuberculosis. Bang v. St. Louis 
County Independent School Dist. No. 
27, 177 Minn. 454, 225 NW 449. (7) 
To show contributory negligence on 
part of pupil injured by falling 
through a hole in wire mesh covering 
a stairway in a school yard. Basma- 
jian v. New York Bd. of Education, 
211 App. Div. 347, 207 NYS 298 [rev 
122 Misc. 530, 204 NYS 263]. (8) To 
support finding that plaintiff suing 
for injuries caused by circular saw in 
manual training department was not 
contributorily negligent. Ahern v. 
Livermore Union High School Dist., 
208 Cal. 770, 284 P1105. (9) To sus- 
tain judgment for plaintiff in action 
against district to recover for plumb- 
ing work done for it. Carter County 
Cons. School Dist. No. 73 v. Ellison, 
M19 Ol. 2595250 P1038. (10) To sus- 
tain verdict against county board of 
education for lumber furnished to 
schoolhouse contractor. Greeson v. 
Elmore County Bd. of Education, 
CAla..)i 129 S° 42. (11) To support 
finding that owner of land had offered 
to sell school site to district and that 
his offer had been accepted. Wilson 
County School Dist. No. 100 v. 
Barnes, 110 Kan. 25, 202 P 849. (12) 
To show acceptance of contractor’s 
bid by district, in that contractor had 
been notified of acceptance by clerk 
and that materials were shown to 
have been received and accepted by 
district. Peter Mintener Lumber Co. 
v. Carter County School Dist. No. 56, 
84 Mont, 461, 277 P 9. (13) To sus- 
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tain verdict for half of amount 
claimed in action by contractor’s trus- 
tee in bankruptcy to recover amounts 
due contractor from district. McMil- 
lan v. Portsmouth Tp. School Dist. 
No. 2, 200 Mich. 280, 167 NW 48. (14) 
To sustain finding that school board 
had accepted architect’s plans subject 
only to specified condition, Harris v. 
Central Union High School Dist., 45 
Cal. A. 669). 188 “B 61% a5), Toes- 
tablish valid contract with architect 
to make plans for and superinten'’d 
construction of school building, and 
breach thereof by district. Page v. 
Harlingen Independent School Dist., 
(Tex. Civ. A.) 23 SW. (2d) 829. (16) 
To make prima facie case against 
school board on contract executed by 
it. Skinner, etc., Stationery Co. v. 
St. Louis Bd. of Education, 182 Mo. 
A. 541, 165 SW 835. (17) To disclose 
that contract was entered into with- 
out authority. Midland Chemical 
Laboratories v. North Little Rock 
School Dist., 164 Ark. 38, 260 SW 726. 
(18) To sustain finding that teacher’s 
contract was not properly executed by 
board of directors. Barton v. Hines, 
(Ark.) 185 SW 455. (19) To show 
that if school trustees had used due 
care in listing property and collect- 
ing taxes they would have received 
sufficient sum to pay amount claimed 
by plaintiff under contract whereby 
he was to be paid amount collected in 
taxes for three years. White Com- 
mon School Dist. No. 12 v. Grady, 138 
Ky. 128,127 “SW 537.) (20) To sup- 
port verdict for defendant in action 
to recover from school district losses 
sustained by reason of failure of dis- 
trict officers to require statutory con- 
tractor’s bend. Wilcox Lumber Co. 
v. Otter Tail County School Dist. No. 
268, 106 Minn. 208, 118 NW 794. (21) 
To require setting aside of sale made 
by county court of corporate stock 
owned by school district. Parkers- 
burg Dist. Bd. of Education v. Wood 
County Ct., 104 W. Va. 80, 138 SE 761. 


[b]. Evidence held insufficient: (1) 
To warrant verdict for student in- 
jured by buzz saw in manual training 
department. Johnson v. Hudson Bd. 
of Education, 210 App. Div. 723, 206 
NYS 610. (2) To sustain finding that 
school district maintained nuisance 
by failing to disinfect school building 
after occupation by tubercular teach- 
er. Bang v. St. Louis County Inde- 
pendent School Dist. No. 27, 177 Minn. 
454, 225 NW 449. (3) To show abuse 
of discretion by parish school board 
in creating new district. Sylvestre 
v. St. Landry Parish School Bad., 164 
La. 204, 113 S 818. (4) To establish 
receipt of money by school township 
in quasi contract to recover for mon- 
ey lent township trustee. White 
River School Tp. v. Caxton County, 34 
Ind. A. 8, 72 NE 185. (5) To sustain 
a school district’s charge of fraud 
and deceit on the part of defendant 
landowner, who at the district’s in- 
stance exchanged lands’ with it to 
straighten the line between the site of 
the school building and the adjoining 
land of the owner. Middletown 
School Unit No. 2 Bd. of Education v. 
Todd, 190 App. Div. 90, 179 NYS 320. 


[c] Constructive notice on the 
part of a school district of a defective 
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existencé, since the legality of its organization can- 
not be inquired into collaterally.® 


[§ 971] M. Trial. 
civil actions?® are applicable to actions to which a 
school organization is a party.1+ 


General rules as to the trial of 


Questions of law and fact. The respective func- 
tions of judge and jury? are preserved in actions to 
which a school organization is a party, and it is held 


condition may be sufficiently proved 
by evidence of the long continued ex- 
istence of the defective condition. 
Dawson v. Tulare Union High School 
Dist., 98 Cal. A. 138, 276 P 424. 


[d] Knowledge on part of school 
district may be sufficiently shown by 
evidence of knowledge on the part of 
an attorney at law who is acting for 
it. Middletown School Unit No. 2 Bd. 
of Education v. Todd, 190 App. Div. 
90, 179 NYS 320. 


[e] Prima facie case of benefits to 
district, so as to permit recovery in 
quasi contract, is sufficiently made 
out by evidence of the fair and rea- 
sonable value of services or mer- 
chandise given to the.district. Olsen 
v. St. Louis County Independent, etce., 


bd Dist., 175 Minn. 20, 220 NW 
[f] Worn condition of iron ring 


holding swing is sufficient evidence 
of negligence on the part of a district 
in maintaining a swing, which broke 
and injured a pupil, for the iron ring 
could not have worn suddenly, and 
an ordinarily careful inspection would 
disclose such a danger. Kelley v. 
King County School Dist. No. 71, 102 
Wash. 343, 173 P 333. 


[g] Minutes showing authority to 
make contract with specified provi-. 
sions are not sufficient evidence to 
sustain a finding as tio the existence 
of a contract with provisions mate- 
rially different from ‘those specified. 
Weir Furnace Co. v. Seymour Inde- 
pendent School Dist., 99 Iowa 115, 68 
NW 584. 


8. Sidney School Furniture Co. v- 
Warsaw Tp. School Dist., 158 Pa. 35, 
27 A 856. 


9. Alderman v. School Dist. No. 5, 


91 Tl. 179. 

10. Generally see Trial [38 Cyc 
1238]. 

11. See cases infra this note. 

[a] Offer of proof.—An offer of 
proof that a corporate school board 


entered into an agreement, which does 
not show by whom the offered proof 
is to be made, or when and how the 
agreement was made and whether by 
one having authority, is insufficient. 
Decatur Nat. Bank v. Decatur School 
Dist. Bd. of Education, 205 Ill. A. 57. 


{[b] Withdrawal of evidence.—The 
erroneous admission of evidence in an 
action against a school district may 
be cured by its timely withdrawal. 
Brown v. Cowley County School Dist. 
No. 41, 1 Kan. A. 530, 40 P 826; Sid- 
ney School Furniture Co. v. Warsaw 
Tp. School Dist., 158 Pa. 35, 27 A 856. 


{c] Striking irresponsive answers. 
—Where a witness testifying on be- 
half of a district gives an irrespon- 
sive answer only the district has a 
right to strike out the answer be- 
cause of its irresponsiveness and the 
other party cannot assert error be- 
cause of its admission. Luce School 
Tp. v. Rockport School, 86 Ind. A. 
641, 159 NE 164. 


12. See Trial [38 Cyc 1511-1530]. 
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that questions of law are for the court!? while ques- 


tions of fact are for the jury.?4 
Dismissal and nonsuit.!® 


failure to prove his case.!7 


fused.!® 


Directed verdict. Under general rules?! a verdict 
cannot be directed for a defendant school district if 
there is sufficient evidence to sustain a verdict for 


13. Saginaw Tp. v. Saginaw School 
Dist. No. 1, 9 Mich. 541. 


{a]. Identity of plaintiff as certain 
school district is a question of 
law for the court and not of fact for 
the jury. Saginaw Tp. v. Saginaw 
School Dist. No. 1, 9 Mich. 541. 


14. See cases infra this note. 


[a] Compliance with specifications. 
—Where there is a conflict in the evi- 
dence, the issue of whether a con- 
tractor has sufficiently complied with 
the specifications of the contract, is 
a question of fact for the jury in an 
action by the contractor against the 
contracting school board. Moro v. 
Smith, 6 N. J. Misc. 104, 140 A 18. 


[b] Contributory negligence, un- 
less shown to exist as a matter of 
law, is, in an action against a school 
organization for personal injuries, a 
question of fact for the jury. Huff 
v. Compton City Grammar School 
Dist., 92 Cal. A. 44, 267 P 918; John- 
son v. Hudson Bd. of Education, 210 
App. Div. 723, 206 NYS 610; Williams 
v. Eaton Dist. Bd. No. 1, 210 App. Div. 
161, 205’NYS 742; Rice v. Pierce 
County School Dist. No. 302, 140 
Warh. 189, 248 P 388; Hutchins v. 
Spoxane County School Dist. No. 81, 
114 Wash. 548, 195 P1020; Howard y. 
Tacoma School Dist. No. 10, 88 Wash. 
167, 152 P 1004, AnnCas1917D 792. 


[ce] Negligence on the part of a 
school organization, where there is 
sufficient evidence, is ordinarily a 
question of fact for the jury in an ac- 
tion against it to recover for personal 
injuries alleged to have been caused 
by its negligence. Dawson v. Tulare 
Union High School Dist., 98 Cal. A. 
138, 276 P 424; Williams v. Haton 
Dist. Bd. No. 1, 204 App. Div. 566, 198 
NYS 476; Rice v. Pierce County 
School Dist. No. 302, 140 Wash. 189, 
248 P 388; Hutchins v. Spokane 
County School Dist. No. 81, 114 Wash. 
548, 195 P 1020; Howard v. Tacoma 
School Dist. No. 10, 88 Wash. 167, 152 
P 1004, AnnCas1917D 792. 


[d] Intention of school board to 
make binding contract is a question 
of fact for the jury where, upon plain- 
tiff submitting the lowest bid and 
promising to furnish the board witha 
list of buildings it has constructed, 
the board passes a resolution author- 
izing a contract to be made, but later 
rescinds the resolution because of 
plaintiff's delay in furnishing the pro- 
posed list. Moody Engineering Co, 
v. Free School Dist. No. 1 Bd. of Edu- 
cation, 205 App. Div. 522, 199 NYS 
689 [aft 238 N. Y. 629 mem, 144 NE 


As in other cases,'® a 
plaintiff who has brought an action against a school 
district may have his action dismissed because of 
However, in the deter- 
mination of a motion of nonsuit only the evidence 
most favorable to plaintiff need be considered?® 
and if there is any evidence which will support a 
finding in favor of plaintiff the nonsuit will be re- 
Where a statute authorizes the dismissal 
of an action or the entry of a judgment of nonsuit 
only on certain specified grounds, a school district 
defendant in moving for a nonsuit must point out 
the precise grounds on which the motion is based.?° 
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plaintiff.?? 


[§ 971 


Where by statute an objection to a 


petition is not waived by a failure to raise it by deé- 


Instructions. 


to be used 


920 mem]. 


[e] Reasonable time.—Where a 
contractor is to build, within a speci- 
fied number of days, a schoolhouse on 
a site to be cleared by the board of 
education, the question of whether 
the board has cleared the site within 
a reasonable time is one of fact for 
the jury in an action by the con- 
tractor to recover damages from the 
board because of its delay in clearing 
the site. Brady v. New York School 
Dist. Bd. of Education, 222 App. Div. 
504, 226 NYS 707. 


[f] Receipt of payment from as- 
signee by owner of claim.—Where 
plaintiff claims as equitable assignee 
of a claim against a school district on 
the ground that money furnished by 
him had been received in payment by 
the original owner of the claim, and 
this fact is disputed, the assignee is 
entitled to have it left to the jury as 
to whether the owner actually re- 
ceived the money and applied it on the 
claim. Central School Supply House 
v. South Middleton Tp. School Dist., 
9 Pa. Super. 110. 


[g] Work intended to be covered 
by oral contract.—Where a case is 
tried before the court without a jury, 
the question of whether certain items, 
for which extra charges are sought to 
be made, were intended to be included 
in an oral contract made by a school 
board to have a particular structure 
erected for a fixed sum is one of fact 
to be determined by the trial court. 
Carter County Cons. School Dist. No. 
73 -v. Hllison, 119 Ol, 259; 250 P 103. 


15. Generally see Dismissal and 
Nonsuit 1825s. pe tLas. 


16. See Trial [88 Cyc 1555]. 


£7, Taylor v. Canton Tp. School 
Dist., 28 Pa. Co. 273. 


18. Dawson v. Tulare Union High 
School Dist., 98 Cal. A. 138, 276 P 424. 


19. Dawson v. Tulare Union High 
School Dist., supra. 


[a] Illustration.—Where, in an ac- 
tion against a school district for per- 
sonal injuries, there is clearly suffi- 
cient evidence in favor of plaintiff 
to warrant the inference that there 
was negligence on the part of the ‘dis- 
trict which was the proximate cause 
of the injury, a nonsuit will not be 
granted even though there is suffi- 
cient evidence in favor of defendant 
to justify a contrary inference. Daw- 
son v. Tulare Union High School 
Dist: 98 vuCalerAn 1335 2G aoa: 


20. Dawson v. Tulare Union High 


murrer or answer, if plaintiff fails to allege the 
presentation of a claim against a district as required, 
and the evidence shows that no presentation has been 
made, the court, 
must sustain defendant district’s motion for a di- 
rected verdict.?% 


after the introduction of evidenee, 


In an action against a school dis- 
trict, as in other actions,?4 the order of placing the 
instructions together, and the particular language 
in properly expressing the applicable 
rules, are at the choice of the trial court ;?° but the in- 
struction should not be misleading?® nor embody er-. 
roneous statements as to the law applicable.?7 
- ever, substantial correctness is all that is required, 
and slight inaccuracies are not fatal.?§ 
on issues not raised by the pleadings may?® and 


How- 


Instructions 


School Dist., 98 Cal. A. 138, 276 P 424. 


{a] Tllustration.—Where the non- 
suit is requested because the plaintiff 
failed to prove a sufficient case for 
the jury, this motion must show 
wherein plaintiff failed to prove his 
case or why he is not entitled to re- 
cover, and it is not sufficient merely 
to allege that plaintiff has failed suf- 
ficiently to prove his case. Dawson 
v. Tulare Union High School Dist., 
98 Cal. A. 138, 276 P “424 


21. See Trial [38 Cyc 1563-1592]. 


22. Robinson vy. Pierre Independ- 
out School Dist., 54 S. D. 387, 223 NW 


[a] Tllustration.—A directed ver- 
dict in favor of a district on the 
ground that plaintiff is not in posses- 
sion of the bond on which he brings 
suit as special administrator of the 
deceased owner is erroneous where 
there is evidence showing that the 
bond was owned by the estate of the 
decedent and plaintiff appears at trial 
as the bearer and holder of the bond 
which is payable to bearer. Robinson 
v. Pierre Independent School Dist., 54 
S. D. 387, 223 NW 324. 


[b] Effect of both parties making 
motion for directed verdict.—Where, 
in an action by a board of education, 
both parties ask for a directed verdict 
to which neither is entitled, the court 
may decide the matter itself and ‘di- 
rect a verdict in accordance with its 
decision. Maryland Casualty Co. v. 
Ciittgn Bd. of Education, 34 F. (2d) 
owe 


23. Pierson  v. 
pendent School Dist., 
77 NW 494. 


Hawarden Inde- 
106 Iowa 695, 


24. See Trial [38 Cye 1595]. 

25. Hutchins v. Spokane County 
School Dist. No. 81, 114 Wash. 548, 
195 BP 1020. 

26. Johnson v. Hudson Bd. of Edu- 
cation, 210 App. Div. 723, 206 NYS 
610. 

27. Damgaard v. Oakland High 


School Dist., (Cal. A.) 290 P 1047; 
Ahern y. Livermore Union High 
School Dist., (Cal. A.) 279 P 1032. 


28. Keeler v. Clackamas County 
School Dist. No. 108, 91 Or. 316, 178 
P 218. 

29. Thompson v. Paragould Spe- 


cial School Dist., 109 Ark. 51, 158 SW 
963; Bruenn v. North Yakima School 
Dist. No. 7, 101 Wash. 374, 172 P 569. 


[a] Illustrations.—(1) Where the 
only issue raised in an action by a 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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should®® be refused. 


Findings. General rules as to findings of fact by 
the court in civil actions*? apply in actions to which 
a school organization is a party.®? 


[§ 972] N. Judgment?*—1. In General. Except 
with respect to enforcement*? the general rules as 
to judgment®® ordinarily apply in actions to which 
a school organization is a party.°°® 


Arrest of judgment. The failure of a petition to 
allege presentation of a claim is ground for arrest 
of judgment, where the failure to raise the objection 
by demurrer or answer does not constitute a waiv- 
er.3¢ 


{§ 973] 2. Judgment by Confession or Consent. 
A school district having corporate capacity to sue 
and be sued has the power to confess judgment 
against it®* and a county board of education having 
the right to sue with regard to funds for county 
schools may enter into a consent judgment, in an 
action brought by it to compel the maintenance of 
funds, without the approval of the committee of a 
local school which would be primarily benefited by 
the funds sought to be raised.*® However, a school 
board or board of directors defending in behalf of 
a district cannot stipulate for or confess a judgment 
against the district to subserve their own private 
ends, in fraud of the people of the district,*® nor 
may a single director collusively stipulate with plain- 


contractor is as to his right to recov- 
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tiff for a judgment against the district in disregard 
of the wishes of the other directors.*? 


[§ 974] 3. Form and Sufficiency. Under the pro- 
cedure prescribed by some statutes, whereby indi- 
vidual officers are sued instead of the district, judg- 
ment may be rendered against the officer or officers 
sued.42, Where, however, the cause of action is 
against the corporate school board which has been 
given the power to sue and be sued, the judgment 
may*® and should** go against it in its corporate 
name, provided the court has properly acquired ju- 
risdiction over the corporate entity.*° 


Judgment against nonexistent district. An en- 
forceable judgment cannot be rendered against a 
school district which has ceased to exist and whose 
liabilities have been taken over by a new consoli- 
dated district.4® If both districts have been joined 
as defendants the judgment should be against only 
the new consolidated district.** 


Amount. Where a petition in an action against 
two districts expressly alleges a partial liability 
only on the part of each, a judgment against one 
district for the whole amount is erroneous.*§ 


Fund for payment and mode of payment. A gen- 
eral judgment, not designating the fund out of which 
payment is to be made, may be rendered against the 
district where the obligation on which suit is brought 
is payable out of a continuous fund that is capable 


er on an alleged contract with the 
school district it is correct for the 
trial court to refuse to instruct the 
jury on an issue of equitable estop- 
pel which defendant seeks to raise 
by evidence on trial. Thompson v. 
Paragould Special School Dist., 109 
Ark, 51, 158 SW 963. (2) The court 
may properly refuse to instruct the 
jury on contributory negligence, 
where it is not made an issue by de- 
fendant district’s pleading, even 
though evidence has been introduced 
which tends to show contributory 
negligence. Bruenn v. North Yakima 
School Dist. No. 7, 101 Wash. 374, 
tiie! O09. 


30. Gering v. School Dist. No. 28, 
76 Nebr. 219, 107 NW 250. 


[a] Illustration.—Where an ac- 
tion is brought against a district ona 
compromise agreement for which a 
good consideration is shown in the 
forbearance of plaintiff to prosecute 
an appeal from a judgment against 
him in an action on a claim against 
the district, and no issue is made as 
to the good faith of plaintiff in mak- 
ing the compromise, it is error for 
the court to submit to the jury in the 
instructions the question of whether 
plaintiff actually intended to prose- 
cute an appeal. Gering v. School 
Dist. No. 28, 76 Nebr. 219, 107 NW 
250. 


81. See Trial [38 Cyc 1953-1990]. 
32. See cases infra this note. 
[a] Findings of trial judge are 


conclusive where warranted by the 


evidence. Kane v. Stowe, 50 Mich. 
317, 15 NW 490. 
[b] Fin that land was offered 


to and accepted by district for a 
school site is not inconsistent with a 
finding that the district never sought 
to use the land for other than school 
purposes until on a particular date 
when it granted an oil and gas lease. 


[56 C. J.—d1] 


Wilson County School Dist. No. 100 
v. Barnes, 110 Kan. 25, 202 P 849. 


[ec] Nune pro tunc entry of find- 
ings.—Where a clerk through error 
fails to record findings made against 
a school district the court may later 
order the findings to be entered nunc 
pro tunc as of the date they should 
have been recorded. Carbon County 
School Dist. No. 3 v. Western Tube 
Co., 138 Wyo. 304, 80 P 155. 


[d] Sufficient finding of legal no- 
tice of election.—A finding with re- 
gard to an election that ‘‘Due notice 
thereof having been given according 
to law” is sufficient to sustain a judg- 
ment depending on the legality of the 
notice, since from the finding it will 
be presumed that the notice contained 
all of the statutory essentials nec- 
essary to its legality. Luze v. Bruen- 
ing, 42 S. D. 414, 176 NW 41. 


33. Judgment in action by teacher 
for compensation see supra § 359. 


34. See infra § 977. 

35. See Judgments 33 C. J. p 1042. 
36. See cases infra §§ 973-977. 
87. Pierson v. Hawarden Independ- 


ent School Dist., 106 Iowa 695, 77 NW 
494. 


38. Denniston v. Goffstown School 
Distsel ta IN.) dd, 49.2, 


39. Sampson County Bd. of Educa- 
tion v. Sampson County, 192 N. C. 274, 
134 SE 852. 


40. Noble v. Jersey County School, 
V7 T1130; 7 NE 350, 57 AmR* 852; 
Schouweiler v. Allen, 17 N. D. 510, 
117 NW 866. 


[a] Illustrations.—(1) In an ac- 
tion by taxpayer to enjoin a school 
board from using bonds which have 
been voted by the electors, the school 
board, simply because a majority of 
it does not favor the bond issue, can- 
not stipulate for the entry of judg- 


ment in favor of plaintiff and in this 
manner thwart the will of the elec- 
tors to have the bonds issued and 
which it is the statutory duty of the 
board to comply with. Schouweiler 
Ve Allen, U0 IN. Di 5 10,5 cals SIN Vie ooGs 
(2) Where a bill is brought to compel 
the surrender of district bonds and 
a reconveyance of the property pur- 
chased therewith, and while the bill 
is pending plaintiff and others in har- 
mony with his views are elected 
school directors, they cannot in fraud 
upon the rights of the people of the 
district confess judgment against the 
district. Noble v. Jersey County 
aed 117 Ill. 30, 7 NE 350, 57 AmR 


41. Sturm v. Brown County School 
Dist. No. 70,.45 Minn. 88, 47 NW 462. 


42. Colegrove v. Breed, 2 Den. (N. 
WE phii2 by 

43. Ahern v. Livermore Union 
High School Dist., (Cal. A.) 279 P 
1032. 

44 Reynolds v. Foster, 66 Misc. 


133, 123 NYS 273. 


45. Reynolds v. Foster, 66 Misc. 
138, 123 NYS 278. 


[a] Illustration.—Where the only 
cause of action alleged is one against 
a corporate school board and only 
individual members of the board are 
brought in as defendants, a judgment 
cannot properly be rendered either 
against the individual members or the 
corporate board over which the court 
has acquired no jurisdiction. Reyn- 
oe v. Foster, 66 Misc. 133, 123 NYS 

73. 


46. Ellis County School Dist. No.’ 
60 v. Crabtree, 146 Okl, 197, 294 P 
were : 


47. Ellis County School Dist. No. 
60 v. Crabtree, supra. 


48. Thompson vy. Township 29 
School Dist. No. 4, 71 Mo. 495. 
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of being replenished, when temporarily exhausted, 
by a transfer from another regular fund or by tax- 
ation.4®, A money judgment cannot be rendered 
against a school district where, by the terms of the 
vote authorizing the contract, on which suit is 
brought, plaintiff is entitled to receive only interest 
bearing time warrants in satisfaction of the dis- 
trict’s. obligation.®° 


[§ 975] 4. Operation and Effect. As do other 
judgments,*! judgments rendered in an action to 
which a school organization is a party operate as a 
bar to further litigation where the general doctrine 
of res judicata is applicable.°? A judgment rendered 
against a school district by a court having jurisdic- 
tion of the parties and the subject matter cannot be 
collaterally attacked by the district or its officers 
in a mandamus action brought to enforce its pay- 
ment®? or by an inhabitant whose property has 
been taken to satisfy it.°* 


[§ 976] 5. Vacating or Setting Aside.®> A judg- 
ment which has been rendered against a school dis- 
trict upon a fraudulent confession or default of its 
officer may, upon proper application, be set aside or 
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vacated;®* but a consent judgment entered into 
between a county board of education, having stat- 
utory authority to sue on the cause of action, and 
defendant, cannot be vacated on the ground that in- 
dividual members of a local school committee, who 
are neither necessary nor proper parties, failed to 
agree to the judgment.®? In the absence of fraud 
the matter of setting aside a default judgment 
against a school district simply to permit it to inter- 
pose a belated defense rests largely in the disere- 
tion of the trial court.®® The setting aside of a 
judgment against a school organization leaves it in 
the same situation as if no judgment had been ren- 
dered.°® 


[§ 977] 6. Enforcement and Payment. In a num- 
ber of jurisdictions there are special statutory pro- 
visions as to the enforcement and payment of judg- 
ments against school organizations.°° ,Payment is 
often to be accomplished by means of an order or 
warrant drawn upon .the treasurer directing pay- 
ment to be made out of the proper funds,®? or, in the » 
absence of sufficient funds, by the levy, within pre- 
seribed limits, of a tax.®? 


49. Carbon County School Dist. 
No. 3 v. Western Tube Co., 13 Wyo. 
304, 80 P 155. 


50. Barrow v. Coos County School 
DiIStyNo. 8, 83 Or.6272, 162 PRP 789. 


51. See Judgments §§ 1154-1525. 


52. Ellison v. Hodges, 71 Okl. 16, 
4 PT LO89R. “Powers! iv. Caledonia 
County Grammar School, 93 Vt. 220, 
106 A 836. 


[a] Judgment against some dis- 
tricts binding on others in proceeding 
of public nature.—Where part of the 
school districts included in a consol- 
idated district bring suit to contest 
the validity of the new district the 
judgment entered therein is binding 
on the other old districts similarly 


situated. Ellison v. Hodges, 71 Okl. 
16, 174 P 1089. 
[b] Situations in which doctrine 


of res judicata is inapplicable.—(1) 
An adverse judgment in a mandamus 
action to compel a school district 
treasurer to register warrants issued 
in payment of a claim compromised 
by the district is no bar to a subse- 
quent action to recover on the com- 
promise agreement, since the latter 
action is based on a contract while 
the former was based on an alleged 
refusal to perform a plain ministerial 
duty. Gering v. School Dist. No. 28, 
76 Nebr. 219, 107 NW 250. (2) An 
adverse judgment in an action on a 
contract against a school district is 
no bar to an action for the reasona- 
ble value of benefits derived from 
services performed, since the causes 
of action are not identical and the ev- 
idence necessary to sustain plaintiff 
in the later action would not have 
sustained a judgment for plaintiff in 
the former action. Olsen v. St. Louis 
County Independent, etce., School Dist. 
No. 50, 175 Minn. 20, 220 NW 606. 
(3) A former suit by a city with re- 
spect to land, the title of which is in 
the board of education, is no bar 
to a subsequent suit by the board 
with regard to the same land, espe- 
cially if a judgment in favor of the 
city has simply been reversed and a 
final judgment against it has,\never 
been rendered. San Francisco Bd, of 
Education v. Fowler, 19 Cal. 11. © 


53. Altman v. School Dist. No. 6, 
35. Or. 85, 56 P 291, 76. AmMSR 468; 


suate v. Hall, 94 W. Va. 400, 119 SE 


[a] Insufficient showing of fraud 
to sustain collateral attack.—In a 
suit against successor districts to 
recover on a default judgment ren- 
dered against their predecessor, fraud 
in obtaining the judgment is not 
shown by the fact that at the time the 
officer of the original district permit- 
ted the judgment by default and is- 
sued bonds for its payment the out- 
standing obligations of the old dis- 
trict were largely in excess of tne 
constitutional limit, if the original 
orders on which the judgment was 
rendered were valid. Thompson v. 
Allison, etc, Independent School 
Dists., 102 Iowa 94, 70 NW 1093. See 
also School Directors v. National 
School Furnishing Co., 53 Ill. A. 254 
(holding that in the absence of fraud 
the collection of a judgment which 
has been rendered against a school 
district by a court having jurisdic- 
tion cannot be restrained by an action 
in equity). | 


54. pic oud v. Selby, 10 Conn. 390, 
27 AmD 689 


55. Asvacatine or setting aside judg- 
evar ry cubatitel see Jude ments 5§ 


56. Noble v. Jersey County School 
Directors, 117 Ill. 30, 7 NE 350, 57 
AmR 852; Sturm v. Brown County 
School Dist. No. 70, 45 Minn. 88, 47 
NW 462; Schouweiler v. Allen, 17 N. 
D. 510, 117 NW 866; Nevil v. Clit- 
ford, 55 Wis. 161, 12 NW 419; New- 
comb v. Horton, 18 Wis. 566. 


57. Sampson County Bd. of Educa- 
tion v. Sampson County, 192 N. C. 
274, 1384 SE 852. 


58. Carr v. Belton School Dist., 42 
Mo. A. 4, 
59. King v. Mason County Com- 


mon School Dist. No. 23, 32 SW 752, 
17 KyL 803. 


60. See statutory provisions. 
61. See statutory provisions. 


fa] Type of warrant contemplat- 
ed.—The warrant contemplated by a 
statute, providing that where a judg- 
ment is given against a school district 
for the recovery of money it is to be 
satisfied by an order drawn on the 


treasurer for the amount of the judg- 
ment, is an ordinary demand warrant. 
Barrow vy. Coos County School Dist. 
No. 8, 83 Or. 272, 162 P 789. 


[b] Nature and effect of orders — 
given to pay judgments.—Such orders 
are simply the statutory means for 
directing payment to be made from 
the treasury of the district, and do 
not of themselves satisfy the judg- 
ment or evidence a separate cause of 
action against the district so that an 
action can be maintained on them ir- 
respective of the awarding of the 
judgment. Richards v. Rock Rapids 
Independent School Dist., 46 Fed. 460. 
See also Cross v. Dayton Dist. Tp., 


‘14 Iowa 28 (containing dictum to the 


same effect). 


[c] Authority of treasurer to 
pay judgments with unappropriated 
funds.—A statute authorizing a dis- 
trict treasurer to pay a judgment 
against the district, if there is suf- 
ficient money in his hands not other- 
wise appropriated, does not permit 
the treasurer to apply in payment of 
judgments moneys of the district 
which are applicable only to other 
specific purposes. Le Sueur County 
School Dist. No. 31 v. Roach, 43 Minn, 
495, 45 NW 1097. 


62. See statutory provisions. 


[a] Duty of county board of com- 
missioners to levy tax.—A_ statute 
making it the general duty of a coun- 
ty board of commissioners, without 
express reference to the payment of 
judgments, to levy an annual tax for 
the purpose of establishing and main- 
taining the common schools imposes 
on the county board the duty to assess 
a tax for the payment of a judgment 
rendered against a district within the 
county, where the school trustees 
themselves have no power to levy a 
tax for the payment of the judgment 
and they can draw no warrant on the 
county treasurer unless there is mon- 
ey in the treasury to the credit of 
the district. State v. Yellowstone 
County, 12 Mont. 503, 31 P 78. 


{[b] Limitation on authority to tax 
for payment of judgment.—A statute 
providing that the district meeting at 
the time of voting a tax for other lia- 
bilities shall provide for the payment 
of orders given on judgments grants 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Execution.*? In some states the statutes provid- 
ing for the means of payment expressly forbid exe- 
cution on a judgment against a school district,** and 
in others such statutes have been taken to prohibit 
this means of enforcement even though there are no. 
express words to that effect.65 Apparently without 
any statutory grounds it seems, however, to be the 
general rule that property held by a school board or 
school district for public school purposes is not sub- 
ject to execution under a judgment rendered against 
the organization.®* In some states judgments 
against districts, which are only quasi corporations, 
may be enforced by levy of execution against the 
property of the individual inhabitants,°7 alphough 
it seems that this means of enforcement cannot be 
used where the judgment creditor is himself an in- 
habitant of the district.°8 Under some statutes pro- 
viding for the rendition of judgment against trus- 
tees individually, upon an obligation incurred on 
behalf of the district, the judgment may be collected 
by execution out of their individual property.°®°® 


Mandamus.’° If the officers designated by law 
to draw orders, to pay orders, or to levy taxes in 
payment of a judgment, refuse to perform their duty- 


no independent power to. levy a spe- 
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the judgment creditor may ordinarily, unless he has 
failed to comply with some condition,’1 seek en- 
forcement of his judgment by mandamus.*? A judg- 
ment against two districts, as joint defendants, may, 
by mandamus, be collected in full from either, leav- 
ing them to determine in an appropriate action their 
respective obligations between themselves.7? Man- 
damus will not issue to compel an officer to pay a 
judgment where he shows that he has no funds on 
hand with which the judgment can be paid,’* nor 
will the levy of a tax in excess of the statutory limit 
be compelled;7* but lack of funds is no defense to 
a writ to compel the levy of a tax where the officers 
sued have the power and duty to levy a tax to pay 
the judgment and they have failed to do so.7° If, 
however, a district can certify and have taxes levied 
for its purposes only once each year, and a judgment 
is not rendered against it until. after the taxes have 
been levied for said year, and no funds have been 
provided with which to pay the judgment, payment 
cannot be ordered from the taxes for that year but 
the district may be commanded to certify, at the 
time for so doing in the next year, a tax levy suffi- 
cient to pay the amount of the judgment.** In the 
absence of a statute rendering the rule otherwise,’® 


154; Kennedy v. Derby Grange In- 


cial judgment tax, and where a judg- 
ment is payable out of a specified 
fund, and the power to tax for the 
special fund has been exercised to the 
extent of the statutory limit fixed for 
that fund, no further tax can be as- 
sessed for the payment of the judg- 
ment. Sterling School Furniture Co. 
v. Harvey, 45 Iowa 466. 


[ec] Interest of taxpayers in judg- 
ment.—A statute providing that col- 
lection of a judgment against a school 
district shall be made by application 
to the clerk of the town in which the 
district is situated, who shall then 
be under a duty to assess and collect 
the amount from taxable property of 
the district, causes a judgment 
against the district so to affect the 
property interests of the taxpayers of 
the district that they may maintain 
an action to set aside a judgment 
fraudulently obtained against the dis- 
trict. Nevil v. Clifford, 55 Wis. 161, 
12 NW 419. ' 


Mandamus to compel levy of tax to 
pay judgments see infra notes 72, 75, 
76. 


63. On property of public or quasi- 
public corporations see Executions $ 
105. 


64. See statutory provisions; and 
Presque Isle County v. Thompson, 
161 Fed. 914, 10 CCA 154; Le Sueur 
County School Dist. No. 31 v. Roach, 
43 Minn. 495, 45 NW 1097; Hazell v. 
Lund, 22 B. C. 264. 


65. Auran v. Mentor School Dist. 
No. 1,.58 N. D. 934, 228 NW 435. 
See also Havelock Parish School 


Dist. No. 8 v. Connelly, 41 N. B. 374 
(dictum to the effect that statutes 
providing an ample means for the 
collection of judgments against 
school trustees make that method ex- 


clusive and execution cannot be 
made). 
[a] Funds provided for school 


district cannot be interfered with by 
execution or garnishment where a 
statute providing that a final judg- 
ment against a school district can 
be paid by the board levying a tax 
upon the taxable property of the 
school district, and that such a tax 
shall be in addition to the regular 
tax, makes it clear that the legis- 


eral school funds from being applied 
in payment of judgments. Auran v. 
Mentor School Dist. No. 1, 58 N. D. 
934, 228 NW 435. 


Illinois Cent. R. Co. v. Town- 
ship No. 9 Schools, 212 Ill. 406, 72 
NE 39; Waterman-Waterbury Co, v. 
Cato Tp. School Dist. No. 4, 183 Mich. 
168, 150 NW 104; Van Wert v. Adams 
Tp. School Dist. No. 8, 100 Mich. 332, 
58 NW 1119; Crowell Independent 
School Dist. v. Benjamin First Nat. 
Bank, (Tex. Civ. A.) 163 SW 339; 
Scott v. Union School Sect. No. 1, 
LOU CO. BHCOntayives. 


[a] Property of eleemosynary 
school, not being that of the state, 
is subject to execution. State Bd. 
Na sae v. Greenebaum, 39 Ill. 


67. McLoud v. Selby, 10 Conn. 390, 
27 AmD 689. 


[a] Levy on inhabitant’s real es- 
tate before exhausting personal prop- 
erty.— Where a statute forbids exe- 
cution against real estate, unless at- 
tached on the original writ, until no 
personal estate can be found, an ex- 
ecution, under a judgment against a 
district, cannot be made on the real 
estate of an inhabitant until a levy 
has been attempted on his goods and 
chattels. Kenyon v. Clarke, 2 R. I. 
67. 


68. See Kenyon v. Clarke, supra. 


69. See Peo. v. Abbott, 107 N. Y. 
225, 18 NE 779. 


70. Mandamus to compel payment 
of judgments by public. officers, 
poards, and municipalities see Man- 
damus §§ 398, 424. 


71. State v. Hall, 94 W. Va. 400, 
119 SE 166. 


[a] Illustration.—Where by stat- 
ute the disbursing officer of a board 
of education cannot pay a judgment 
against the board, except on its or- 
der, mandamus cannot be awarded 
against the officer in favor of a pe- 
titioner who presents only a certified 
copy of his judgment. State v. Hall, 
94 W.. Va. 400, 119 SE 166. 


72. Whitaker, etc., Co. v. Roberts, 
155 Fed. 882; Presque Isle County 
v. Thompson, 61 Fed. 914, 10 CCA 


dependent School Dist., 48 Iowa 189; 
State v. Yellowstone County, 12 
Mont. 503, 31 P 78; Coler v. Coppin, 
7 N. D. 418, 75 NW 795. 


{a] Judgment must liquidate 
debt.—If a judgment does not in 
some way liquidate and ascertain the 
debt against the school district it 
cannot be enforced by mandamus to 
compel the levy of a tax. King v. 
Mason County Common School Dist. 
No. 23, 32 SW 752, 17 KyL 803. 


Necessity of demand and refusal 
before applying for mandamus to 
compel payment of judgment see 
Mandamus § 425. 


73. Kennedy v. Derby Grange In- 
dependent School Dist., 48 Iowa 189. 


74. Gilberton School Dist. v. 
Mahanoy Tp. School Dist., 6 Pa. Co, 
38; Cavanaugh v. Cass School Dist., 
6 Pa. Co. 35; Woodcock v. Salt Lake 
City Bd. of Education, 55 Utah 458; 
187 P 181, 10 ALR 181. 


[a] Premature attachment of of- 
ficer.— Where an alternative writ is 
issued to the disbursing officer com- 
manding him to show cause why the 
judgment shall not be paid and he 
files a return stating that he has 
no funds with which to pay the judg- 
ment, plaintiff cannot, before the is- 
suance of a peremptory writ, apply 
for an attachment of ‘the officer be- 
cause of his failure to pay the judg- 
ment. Gilberton School Dist. v. 
Mahanoy Tp. School Dist., 6 Pa. Co. 
38; Cavanaugh vy. Cass School Dist., 
6 Ba. Co; 85. . 


75. Sterling School Furniture Co. 
v.\Harvey, 45 Iowa 466. 


76. Carlisle County Common 


School Dist. No. 32 v. Kane, 87 SW 


321, 27 KyL 983. 


77. Denver School Dist. No. 1 v. 
Adams County School Dist. No. 98, 
33 Colo. 52, 78 P 693; Denver School ~ 
Dist. No, 1 v. Arapahoe County School 
Dist. No. 7, 33 Colo. 43, 78 P 690. 


ache Chase v. Morrison, 40 Iowa 
0. 
[a] MDlustration.—If by statute 


the district treasurer is commanded 
to make only pro rata payments on 
orders payable from a specific fund, 
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a writ commanding the payment of a judgment will 
not be denied 6n the ground that the payment will 
exhaust the fund and others may thus be prevented 
from receiving payment therefrom.’® 


[§ 978] 0. Costs.s° 


lows such an imposition.*? 


As costs are the creature of 
statute®! they cannot be taxed against a school dis- 
trict defendant, unless there is a statute which al- 
However, unless there 
are special statutory provisions to the contrary,*® 
general statutes relating to costs** and attorney’s 
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fees®® are apparently taken into consideration in 


when the fund is insufficient to pay 
them in full, the holder of an order 
on an insufficient fund cannot, upon 
obtaining judgment, compel the 
‘treasurer to apply the whole of the 
fund in satisfaction of his judgment 
to the exclusion of holders of oth- 


er orders. Chase v. Morrison, 40 
Iowa 620. 

79. State v. Hall, 94 W. Va. 400, 
119 SE 166:> , 


80. Costs in actions: 
Generally see Costs 15 C. J. p 19. 
By and against: 

Counties see Counties § 388. 


Municipal corporations see Munic- 
ipal Corporations § 4728. 


By school teachers for compensation 
see supra § 395. 


On contractors’ bonds see supra § 
579. 


81. See Costs § 3. 


82. Hoover v. Union Tp. 
Dist., 4 Pa. Co. 520. 


83. See cases infra this note. 


[a]. Statute exempting school cor- 
poration or officers trom costs in ac- 
tions for recovery of school funds.— 
(1) A statute providing that no jus- 
tice of the peace, constable, clerk of 
any court, sheriff, or coroner shall 
charge any fees in a case where any 
school officer, school corporation, or 
agent of the school fund sues for 
the recovery of the school fund or 
for any interest on the school fund, 
does not prevent damages from be- 
ing taxed against school trustees in 
an action brought by them to recov- 
er damages for injuries to school 
property. iiinois "Cent. (R.1 Cos) ve 
Township No. 9 Schools, 212 Ill. 406, 
72 NB 39. (2) However, such a stat- 
ute is to be given a very liberal con- 
struction so that school funds raised 
for educational purposes may not be 
used for the payment of costs. 
Greene County Dist. No. 7 Bd. of Ed- 
ucation v. Macoupin County School 
Dist. No. 66, 201 Ill. A. 429. (3) Ac- 
cordingly, such a statute is held to 
forbid the taxation of costs against 
an unsuccessful board of directors in 
an action brought by it ‘to recover 
from another district the tuition for 
its pupils who have been sent to 
plaintiff’s schools. Cook, etc., Coun- 
ties Union Dist. No. 4 Bd. of Educa- 
tion v. Lake County School Dist. No. 
90, 314 Ill. A. 91;° Greene County 
Dist, ENOn, to) bd.6 of) BHducation yy. 
Macoupin County School Dist. No, 66, 
201 Ill. A. 429. (4) Costs cannot be 
taxed against school trustees in an 
action brought by them for the ben- 
efit of the school fund upon the bond 
of a school treasurer or tax collec- 
tor. Cassady v. School Trustees, 94 
Ill. 589; Peo..v. Yeazel, 84 Ill. 539; 
School Trustees v. Stokes, 3 Ill. A. 
267. (5) And, where a bill filed by 
trustees to set aside a fraudulent 
conveyance of property and subject 
it to the payment of a debt due the 
school fund is dismissed, it is error 


School 


to render a decree for costs against 
the trustees. Township No. 

Schools v. Hihler, 85 Ill. 409. (6) 
But such a statute does not prevent 
a judgment for costs against school 
directors individually in a mandamus 
action to compel the performance of 


their duties. Hendricks v. Gamble, 
217 Ill. A. 422. But see Boone Vv. 
Peo, 4-111. “Av '231 (holding that in 


a mandamus action to compel school 
trustees to form a new district a 
judgment for costs should not be 
rendered against the trustees person- 
ally but rather as trustees of the 
township). 


[b] Statute preventing award of 
costs against school officers where 
matter is appealable to state super- 
intendent and officer’s good faith is 
certified.—(1) A statute providing 
that costs cannot be awarded to 
plaintiff in an action against a school 
officer or supervisor, on account of 
an act performed by him by virtue 
of his office, or on account of his 
refusal to perform a duty enjoined 
by law, where his act or refusal 
might have been the subject of an 
appeal to the state superintendent of 
public instruction, and ‘‘where it is 
certified that it appeared, upon trial, 
that the defendant acted in good 
faith,’ does* not prevent the taxa- 
tion of costs where a certificate of 
good faith is properly refused. Bar- 
rett v. Sayer, 12 NYS 170. (2) And 
no certificate of good faith, exempt- 
ing from costs, can be granted to a 
school officer where the grounds on 
which the suit is brought could not 
have been the subject of an appeal 
to the state superintendent of public 
instruction, since in such a case the 
statute does not apply. Dexter v. 
Gardner, 5 HowPr (N. Y.) 417. (3) 
But where the trial judge properly 
certifies’ that ‘a defendant school trus- 
tee acted in good faith, costs can- 
not be taxed against him at any sub- 
sequent stage of the action. Whit- 
beck v. Billings, 1 Hun (N. Y.) 494, 
38 Thomps. & C. 364; Willey v. 
Shaver, 1 Thomps. & C. (N. Y.) 324. 


84, See cases infra this note. 


[a] Costs assessed against dis- 
trict.—In an action to enjoin a school 
district from carrying out a contract 
which is ultra vires at the time the 
action is commenced, but which before 
trial is modified so as to come within 
its statutory powers, the costs may 
be taxed to the defendant district 
although because of the modification 
the final judgment is in its favor. 
Gaddis v. Lincoln School Dist., 92 
Nebr. 701, 189 NW 280. 


[b] Costs denied district.—A gen- 
eral statute allowing costs as a mat- 
ter of course to the prevailing party 
does not entitle a school district to 


costs where, in a subcontractor’s ac- | 


tion against it to recover funds in its 
hands the district denies all liability, 
and loses on this ground, but obtains 
judgment on a counterclaim set up in 
its favor. Baker Lumber Co. vy. A. A. 
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determining how they shall be assessed in actions 
involving school organizations or their officials. 


As between officers and school organization. A 
school officer who, without authority, institutes an 
action in the name of a school organization will, up- 
on a dismissal of the suit, be held personally re- 
sponsible for the costs,8° and if an appeal is taken 
in the name of a district by one without authority 
the court in dismissing the appeal on that ground 
cannot tax the costs against the district since in such 


Clark Co., 53 Utah 336, 178 P 764. 


[c] Costs refused to either party 
in proceeding between districts and 
school officials.—Where, on a bill by 
one district against another’ district 
and school inspectors who sought to 
dissolve plaintiff, it appears that the 
dissolution was attempted at the sug- 
gestion of the state superintendent of 
public instruction, the court in hold- 
ing for plaintiff district will refuse to 
award costs in favor of either party. 
Oshtemo Tp. School Dist. No. 13 v. 
Dean, 17 Mich. 223. 


[d] Costs taxed against unsuccess- 
ful plaintiff in action against school 
organization.—Phillips v. New Buffa- 
lo Tp. School Dist. No. 3, 79 Mich. 170, 
44 NW 429; Goodrich v. Union School 
Dist. No. 2 Bd. of Education, 137 App. 
Div. 499,—122 NYS 50; Butman’ v. 
Jones, (Tex. Civ. A.) 24 SW (2d) 796. 


[e] Assessment of costs to funds 
in subcontractors’ actions.—In litiga- 
tion over funds to which mechanics’ 
liens have attached, the costs may 
properly be taxed to the fund and not 
to the members of the board of edu- 
cation which holds the fund, and has 
lawfully entered into the litigation. 
Goodrich v. Union School Dist. No, 2 
Bd. of Education, 137 App. Div. 499, 
122 NYS 50. 


[f] Taxing of costs where juag- 


ment is reversed in part and affirmed 
in part.—A general statute permitting 
costs to be awarded in the discretion 
of the court, where the judgment is 
reversed in part and affirmed in part, 
is applicable to an action against 
school officials for wrongfully taking 
property to satisfy a tax and where 
the judgment for plaintiff is reversed 
in part the court will tax the costs 
against plaintiff if the main purpose 
of the litigation was to vex the school 
officials in the performance of their 
functions. Alexander v. Hoyt, 7 
Wend. (N. Y.) 89. 


‘85. Fisher v. Keota Independent 
Sc nool Dist., 154 Iowa 125, 134 NW 
45. : 


[a] School district not entitled to 
attorney’s fees where it procures dis- 
missal.—A school district cannot have 
attorney’s fees assessed against a sub- 
contractor, under a statute allowing 
the same to be assessed against the 
failing parties in suits involving me- 
chanics’ liens, where the district pro- 
cures a settlement of the claim and 
gets the subcontractor to dismiss his 
action, for in such a case the subcon- 
tractor is not a failing party and the 
district having induced a settlement 
at a reduced price cannot turn around 
and burden the subcontractor with an 
additional loss. Fisher v. Keota In- 
dependent School Dist., 154 Iowa 125, 
134 NW 545. 


86. Cedar Tp. Independent School 
Dist. No. 6 v. Wirtner, .85 Iowa 387, 
52 NW 2438; Johnston vy. Mitchell, 120 
Mich. 589, 79 NW 812. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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a case the district has taken no appeal.*? 
officer acts under a statute expressly authorizing him 
to institute and defend on behalf of the district, the 
legislature, in the absence of a statement otherwise, 
will be taken to have intended that the district shall 
repay the officer for the costs and expenses so in- 
In some states there are special statutory 
provisions relating to the burden of costs as between 
the school organization and the officials who may be 
authorized to institute and defend actions on its 
behalf,§® but such statutes are generally held to 
have no application to suits which involve only the 
right of an officer as distinct from that of the or- 


eurred.§§ 


ganization.®° 


Remittitur. Where 


87. Rush School Dist. 
Wing, 30 Mich. 351. 


No. 4 v. 


Titan Fobes v. School Dist., 10 Wis. 
{a] Officer must give notice or pre- 


sent claim for costs.—In accordance 
with the rule as between individuals 
that upon a promise to pay all costs 
in a particular suit notice of the 
amount must be given before suit is 
brought to recover the costs, it is held 
that a director who has incurred costs 
and expenses on behalf of the district 
must, before suing therefor, present 
or give notice of his claim at the dis- 
trict meeting or to the district board. 
Fobes v. School Dist., 10 Wis. 117. 


Necessity of presentation of claims 
Meee school districts see supra § 


89. See statutory provisions. 


[a] In New York, (1) under Civ. 
Prac. Code §§ 1927, 1929, 1931, the 
costs can be made an immediate 
charge against the district only where 
the officers have previously been au- 
thorized at a district meeting to insti- 
tute or defend the action. Peo. v. 
Abbott, 107 N. Y. 225,13 NE 779. (2) 
Where trustees defend a suit without 
prior authorization the judgment for 
costs goes against them individually, 
and if the district in no way assumes 
the charge, plaintiff cannot by man- 
damus compel the costs to be paid out 
of district funds. Peo. v. Abbott, 107 
N. Y. 225, 183 NE 779. (3) Under sim- 
ilar early statutes if the trustees paid 
the costs, and the district refused to 
provide for the repayment thereof, 
the county board of supervisors could 
pass upon the claims, and if the costs 
were properly incurred their payment 
could be ordered without the consent 
of the voters of the district. Peo, v. 
Green, 10 HowPr 468; Peo. v. School 
Dist. No. 13, 6 HowPr 332, 8 HowPr 
125. But see Peo. v. Snyder, 10 How 
Pr 143 (holding that before the coun- 
ty supervisor could order the payment 
of costs to district trustees there 
must first be a vote of the taxable 
inhabitants to indemnify the trus- 
tees). (4) Nor was a trustee depriv- 
ed of his right to recover costs by 
reason of the fact that he had ceased 
to be a trustee at the time his claim 
was passed on at the district meeting. 
Matter of Purdy, 56 App. Div. 544, 67 
NYS 642. 


90. See cases infra this note. 


[a] Action to try director’s title 
to office.—A statute providing for the 
payment of costs out of school district 
funds, in suits commenced by a school 
director in good faith, does not au- 
thorize the payment of costs out of 
district funds to a plaintiff director 
who is defeated in an action brought 


a judgment for costs is er- 
roneously entered against trustees, but the other 
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Where an 


low.®? 


upon appeal; 


L$ 979 | P. Review.?? 
appeals in civil actions®* ordinarily apply in actions 
to which a school organization is a party.°° 
an appeal cannot be taken before the entry of a final 
judgment;°° most errors not raised in the court be- 
low®? or which have been waived®*® cannot be urged 
questions must be preserved for ap- 
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party files a remittitur of the costs so taxed, this re- 
moves the error to the extent that the judgment will 
not be reversed upon appeal,®? but the costs of the 
appeal will be taxed to the appellee because of his 
taking an erroneous decree for costs in the court be- 


General rules governing 


Thus 


peal by proper exception or assignment of errors ;°? 


by him to try his title to office. State 
v. Banks, 106 Tenn. 394, 61 SW 778. 
See also In re Humphrey, 94 Misc. 377, 
157 NYS 807 (holding that under Code 
Civ. Proc. § 1931 an alleged school 
trustee who improperly seeks to try 
his title to office, as against another, 
by injunction suit, cannot charge the 
costs and expenses of such litigation 
to the school district). 


{b] Mandamus to compel officers 
to perform duties.—Costs of a manda- 
mus proceeding against school trus- 
tees to compel them to move a school- 
house to its proper location may be 
charged to the trustees, but cannot 
properly be taxed to the district un- 
der a statute which permits costs to 
be so taxed only where actions are 
properly instituted or defended on be- 
half of a district. Peo. v. Cothern, 36 
Ida. 340, 210 P 1000. Compare Bress- 
lin v. Mt. Carmel Tp. School, 20 Pa. 
Dist. 141 (holding, in the absence of 
such a statute, that where school di- 
rectors due to an honest mistake, as- 
sume, in the performance of their 
functions, to do an act prohibited by 
statute, the court in its discretion 
may tax the costs of an action to en- 
join them to the school district). 


91. Township 2 School Trustees v. 
Hihler, 85 Ill. 409. 


92. Township No. 2 Schools v. Hih- 
ler, supra. 
93. Cross references: 


Appeal from proceedings before coun- 
ty superintendent see supra § 157. 


Appeals in actions: 
Affecting: 
Counties see Counties § 670. 


Municipal corporations see Mu- 
nicipal Corporations § 4729. 


Towns see Towns [38 Cyc 668]. 
By teachers for: 

Compensation see supra § 393. 

Damages see supra § 360. 


For creation, alteration, or dissolu- 
tion of school districts see supra 
§§ 81-83. 


Judicial review of decision of subor- 
dinate school boards and officers see 
supra § 139. 


Review of proceedings to remove: 
School officers see supra § 193. 
Teachers see Supra §§ 350, 351. 


94. See generally Appeal and Er- 
LOLI Cad. p 200s 

95. See cases infra this section. 

96. Coler v. Coppin, 7 N. D. 418, 75 
NW 695. 

[a] Illustration.—In a mandamus 


action to compel the levy of taxes for 
payment of judgment an appeal taken 


harmless error is not ground for reversal;+ and find- 
ings of fact will not be disturbed if they are rea- 


before the entry of a final order deny- 
ing the writ will’ be dismissed for 
want of jurisdiction. Coler v. Cop- 
pin, 7 N. D. 418, 75 NW 695. 


97. State Bd. of Education v. 
Greenebaum, 39 Ill. 609; Luce School. 
Tp. v. Rockport School, 86 Ind. A. 641, 
159 NE 164; Mississippi F. Ins. Co. 
v. Evans, 153 Miss. 635, 120 S 738. 


98. Agency School Dist. v. Wallace, 
75 Mo. A. 317; Kenyon-Noble Lumber 
Co. v. Gallatin County School Dist., 
40 Mont. 123, 105 P 551. 


[a] Waiver of objection to amend- 
ment in corporate name.—A party 
who proceeds to trial, without objec- 
tion, after an amendment has been 
made changing the wording in plain- 
tiff district’s corporate name, thereby 
waives any objection to the amend- 
ment on the ground that it states an 
entirely new cause of action and such 
an objection cannot be raised on ap- 
peal. Agency School Dist. v. Wal- 
lace, 75 Mo. A. 317. 


99. Mississippi F. Ins. Co. v. 
Evans, 153 Miss. 635, 120 S 738. 


1. Cal.—Ahern vy. Livermore Union 
High School Dist., (A.) 279 P 1032. 


Ill.—Shoudy y. School Directors, 32 
Tll. 290. 


Ind.—Willan v. Richardson, 
Ind. A. 102, 98 NE 1094. 


Kan.—Wilson County School Dist. 
Ne 100 v. Barnes, 110 Kan. 25, 202 P 
4 


Mich.—Kane v. Stowe, 50 Mich. 317, 
15 NW 490. 


Okl.—Ellis County School Dist. No. 
eh v. Crabtree, 146 Okl. 197, 294 P 


51 


Wis.—State v. Lamont, 86 Wis. 563, 
57 NW 369. 


fa] Illustrations.—(1) In an action 
against a new district and an old dis- 
trict which has ceased to exist, the 
rendition of judgment against the de- 
funct district is an immaterial error 
and is not ground for reversing a 
judgment against the new district, 
since the erroneous judgment isa nul. 
lity and cannot be enforced against a 
district which has no existence. Ellis 
County School Dist. No. 60 v. Crab- 
tree, M146= OKIE LOT P2042 NPs Apel gen (22) 
Where, in an action against a district 
for injuries caused by a circular saw 
in a classroom, an engineer is permit- 
ted to testify and give his opinion as 
to unguarded saws, the admission of 
such evidence, although incompetent, 
is harmless where defendant district 
has conceded throughout that a guard 
is necessary but contends that it has 


sufficiently guarded the saw. Ahern 
v. Livermore Union High School 
Dist (Cala A.) 2279) Pe LOS 2h Ce) melee 
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sonably sustained by the evidence.2 The omission 
of a necessary school corporation as a party defend- 
ant is such a fundamental error that it is not waived 
by a failure to object in the trial court.* 


Who may take and dismiss appeals. A statute au- 
thorizing an officer to appear on behalf of a district 
in suits by and against it does not, without express 
words to that effect, prevent the voters at a district 
meeting from appointing another agent to take an 
appeal from a judgment adverse to the district.* In 
some states the statutes designating the officer who 
may appear in suits on behalf of the district have 
the additional: words “unless otherwise directed by 
the voters of the district at a district meeting.’”® 
Under such a statute other officers, in the absence of 
action by the voters, cannot take the management 
of a suit away from the officer designated and main- 
tain an appeal against his wishes.® The voters, how- 
ever, may control any appeal which is taken and if 
an officer who is directed to dismiss an appeal by 
the voters at a district meeting refuses to do so the 
-voters may appoint a special committee which will 
have power to dismiss the appeal.* Where, during 
the pendency of an appeal, the terms of school trus- 
tees who have brought the appeal expire, they there- 
by lose all right to prosecute the appeal and their 
successors in office, upon being substituted, may con- 
trol the action and dismiss the appeal.’ 


Statute taking away right to appeal from judg- 
ment for district. Where a judgment is rendered in 
favor of a school district defendant and thereafter, 
before an appeal is taken, a statute goes into effect 
which provides that suits, such as the one in which 
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the judgment is rendered, shall not be “maintained” 
against school districts, plaintiff cannot take an ap- 
peal as that would constitute a maintenance of a 
prohibited suit.° 


Notice of an appeal from a judgment in favor of a 
school organization is effective if made upon the 
person holding the prescribed office even though he 
happens to be only a de facto officer.?° 


Appeal bond given for a district may be prop- 
erly signed by the secretary, if he has been author- 
ized by the voters, even though by statute the presi- 
dent is designated as the agent to appear on behalf 
of the district in suits by or against it.1+ 


Determination and disposition of cause. If an 
assignment of errors so changes the description of 
the corporate name that it cannot be determined 
whether the school organization appealing is the 
same as the one against which judgment was ren- 
dered in the court below the appeal will be dis- 
missed.1? The failure to make a school organization 
a party defendant in an action to which it is a nec- 
essary party is ground for reversal,'? and an error 
in this respect is so fundamental that it may be no- 
ticed by the appellate court even though no objec- 
tion is made in the court below.!* It has also been 
held that the absence of allegations showing the au- 
thority of the district to execute the obligation: on 
which suit is brought is such a fundamental error.!® 
The overruling of a motion of a district to have a 
complaint made more specific is ground for reversal 
if the defect pointed out in the pleading is a ma- 
terial one.'® 


school directors are improperly per- 
mitted to testify in an action brought 
by them for the district there will 
be no reversal on this ground if it is 
not shown that they testified to some 
material fact. Shoudy v. School Di- 
rectors, 32 Ill. 290. (4) If the trial 
judge’s findings of facts do not entitle 
plaintiff to relief against school offi- 
cers in their official capacities no com- 
plaint can be made because of erro- 
neous rulings on questions of law. 
Kane v. Stowe, 50 Mich. 317, 15 NW 
490. 

2. Olsen v. St. Louis County Inde- 
pendent, ete., School Dist. No. 50, 175 
Minn. 201, 220 NW 606; Carter Coun- 
ty Cons. School Dist. No. 73 v. Hlli- 
son, 119 Okl. 259, 250 P 108; Clinton 
Bd. of Education v. Houliston, 51 Okl. 
329, 151 P 1035. 


3. Butman v. Jones, (Tex. Civ. A.) 
24 SW (2d) 796. 

4, Jefferson County School Dist. 
No. 8 v. Erskin, 1 Colo. 367. 

5. See statutory provisions. 

6. Rush School Dist. No. 4 v. Wing, 
30 Mich. 351. 

Power of taxpayers to intervene 


and maintain appeal in action brought 
py school officers see supra § 898. 


7. Garfield County Cons. School 
Dist. No. 2 v. Beeson, 30 Okl. 802, 120 
P 648. See also Sedgwick County 
School Dist. No. 116 v. Sedgwick 
County School Dist. No. 141, 79 Kan. 
407, 99 P 620 (where a motion by the 
voters to have an appeal taken by an 
officer dismissed was sustained). 


8. Pipe Creek School Tp. v. Wag- 
ler, (Ind. A.) 189 NE 295 [transf den 
194 Ind. 496, 143 NE 514). 


Termination of: 


Office as affecting officer’s right to ap- 
peal see Appeal and Error § 490. 
Official capacity of party pending ap- 
peal in general see Appeal and Er- 

ror §§ 1007, 1008. 


9. Foley v. Pierce County School 
Dist. No. 10, 102 Wash, 50, 172 P 819. 


10. Matter of Purdy, 56 App. Div. 
544, 67 NYS 642. 


11. Jefferson County School Dist. 
No. 8 v. Erskin, 1 Colo. 367. 


12. State v. Stevens, 63 Ind. A. 561, 
114 NE 873. 


[a] Illustration—In an _ action 
brought by the ‘Salt Creek School 
Township” of X county, judgment 
was rendered against plaintiff. Plain- 
tiff appealed, naming as appellant in 


the assignment of errors the “Salt 
School Township” of X county. This 
defect was held so substantial as to 
render the appeal ineffectual because 
the court could not judicially know 
that there was not in X county a “Salt 
School Township” as well as a “Salt 
Creek School Township,’ for town- 
ships were not laid off by legislative 
enactment but by the county commis- 
sioners and it could not be known 
whether appellant named was not a 
corporation distinet from plaintiff in 
the trial court. State v. Stevens, 63 
Ind. A. 561, 114 NE 873. 


13. Whitmer v. White Pigeon Inde- 
pendent School Dist. Bd., 210 Iowa 
239, 230 NW 413; Reynolds v. Fos- 
ter, 66, Misc. 138, 123 NYS 273; But- 
man v. Jones, (Tex. Civ. A.) 24 SW 
(2d) 796. 


Amendment on appeal to permit 
proper corporate name to be inserted 
see supra § 962 text and note 50. 


14. Butman v. Jones, (Tex. Civ. 
A.) 24 SW (2d) 796. \ 


15. Crowell Independent School 
Dist. v. Benjamin First Nat. Bank, 
Nes Civ. A.) 163 SW 339, 340 [cit 
ye]. 


16. Timmons v. Pine School Tp., 22 
Ind. A. 98, 53 NE 242. 


—- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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XIII. PUPILS, AND CONDUCT AND DISCIPLINE OF SCHOOLS 
[By S. Boryp Daruine] 


[$ 980] A. Admission and Attendance of Pupils 
—1l. Nature of Right to Admission, Accommodations, 
or Instruction in General. The right to attend a 
public school and receive instruction therein is not 
a private right held by an individual separately 
from the community at large, but is a political privi- 
lege held in-ecommon with all others of the same com- 
munity.1* The privilege, however, does not apper- 
tain to a citizen of the United States as such, and 
‘therefore cannot be demanded on the mere status 
of citizenship;!® nor is it within the scope of the 
personal rights of life, liberty or property which the 
Fourteenth Amendment provides shall not be taken 
from a person without due process of law.1®? Under 
constitutions and statutes, however,?° and subject 
to reasonable rules and regulations relating to school 
discipline,? attendance at the public schools is a 
right or privilege which belongs to every child or 
person who is within the rules of eligibility as pre- 
seribed by statute,?* or by the rules and regulations 
of the school board,?* without cost in his home dis- 
trict,?* and without unjust discrimination.?® This 
right may be enforced at law against school officers 
refusing to admit a child to the public school,?°® un- 
less the refusal is justified on legal and sufficient 
grounds,?* and is made in good faith.?® Reasonable 
and convenient accommodations, and opportunity for 
instruction, should be provided by the board or of- 
ficers having charge of such matters for all children 
legally entitled to attend school and who desire to 
do so,?® by the county board of education on failure 


of district board to do so, where the statute so pro- 
vides.°° The public school must be reasonably ac- 
cessible to the homes of the pupils to meet the iegal 
requirements.*t As between two district schools, 
both of which are reasonably accessible, a pupil must 
attend the one to which he is assigned? and cannot 
demand a right to attend the other.?* If a pupil has 
been given the instruction of a particular department 
or grade, he cannot claim readmission to the same 
department or grade,®* especially where there is no 
room to seat him.°° As between a district schocl 
and a federal school for Indians, a pupil eligible for 
both, may demand a right to attend the district 
school in preference to the federal.*?® 


[§ 981] 2. Rules and Regulations in General.?’ 
The right or privilege to attend the public schools 
is derived from either the constitution or statute,?§ 
and, in the absence of constitutional restrictions, is 
subject to such regulations, in respect to the admis- 
sion and classification of pupils, as the legislature 
may from time to time see fit to make.*® Except in 
so far as expressly regulated by statute,*® the board 
or officers having control and supervision of the ad- 
mission of pupils as a general rule have a discre- 
tionary power to establish reasonable rules and reg- 


‘ulations for their admission,*#! such as rules and 


regulations making a classification of pupils accord- 
ing to sex,*? or by which the assignment of children 
between schools affording equal advantages shall be 
determined,** or requiring pupils to apply to such 


65 Conn. 
Learock 


17. Bissell v. Davison, 
183, 32 A 348, 29 LRA 251; 
v. Putnam, 111 Mass, 499. 


“This [attendance at public schools] 
is a privilege or advantage, rather 
than a right in the strict technical 
sense of the term. This privilege is 
granted, and is to be enjoyed upon 
such terms and under such reasonable 
conditions and restrictions, as the 
law-making power, within constitu- 
tional limits, may see fit to impose; 
and, within those limits, the question 
what terms, conditions, and restric- 
tions will best subserve the end 
sought in the establishment and main- 
tenance of public schools, is a ques- 
tion solely for the legislature and 
not for the courts.” Bissell v. Davi- 
son, 65 Conn. 183, 191, 32 A 348, 29 
LRA 251. 


18. Ward v. Flood, 48 Cal. 36, 17 
AmR 405. 


19. Ward v. Flood, supra. 


20. See constitutional and statuto- 
ry provisions. 


21. See infra §§ 1089-1093. 
22. See infra. §§ 982-989, 
23. See infra § 981. 

24. See infra § 1007. 

25. See infra § 983. 

26. See Mandamus § 339. 
27. See infra § 1101. 

i See infra § 1104. 


Ill.—Rulison v. Post, 79 Ill. 
Bez: * Chase v. Stephenson, 71 Ill. 383. 


Mo. —State v. Wilson, 221 Mo, A, 9, 
297 SW 419. 


Oh.—In re Zanesville Bd. of Educa- 


tion, 5 OhS&CP 578, 7 OhNP 564. 


Pa.—In re York Tp. School Dist., 10 
Pa. Dist. 687, 15 YorkLegRec 74. 


N. S.—Thurgood v. Vigneau, [1929] 
4 DomLR 857. 


[a] Rented room in convent is rea- 
sonable accommodation for a tenth 
grade class of a public.school if there 
is no denominational training given. 
Thurgood vy. Vigneau, (N. S.) [1929] 4 
DomLR 857. 


30. Sommers y. Putnam County Bd. 
of Education, 113 Oh. St. 177, 148 NE 
682. 

{a] High school.—Under the stat- 
ute, the privilege of going to high 
school or studying high school branch- 
es is one which the county board of 
education must provide for all youth 
of school age in the district on fail- 
ure of the district board of education 
to provide same. Sommers v. Put- 
nam County Bd. of Education, 113 Oh. 
St. 177, 148 NE 682. 


31. In re York Tp. School Dist., 10 
Pa. Dist. 687, 15 YorkLegRec 74. 


Transportation and boarding of pu- 
pils see infra §§ 1038-1056. 


32. See infra § 990. 
83. See infra § 993. 


34. Peo. v. Board of Education, 4 
NYS 102. 


35. Peo. v. Board of Education, su- 
pra. 


36. Piper v. Inyo County Big Pine 
School Dist., 193 Cal. 664, 226 P 926. 


37. Health regulations see infra §§ 
1000-1006. 


38. See supra § 980. 


39. See cases infra this note, 


[a] Order of admission.—Where 
the statute provides that pupils must 
be admitted in the order in which they 
are registered, and makes it the duty 
of the board of education to keep a 
register, open to the inspection of the 
public, of all children applying for 
admission, and entitled to be admit- 
ted into the public schools, a teacher 
must. receive pupils registered by the 
board in the order in which they are 
registered, and not in the order of the 
applications to the teacher. -Kramm 
v. Bogue, 127 Cal. 122, 59 P 394. 


[b] Enumeration of pupils and 
estoppel established thereby.— Where, 
as required by statute, a board of ed- 
ucation has enumerated.a child in its 
list of children entitled to school priv- 
ileges, and has received from the prop- 
er treasury the distributive portion of 
the public funds to which such enu- 
meration entitles it, and has also re- 
ceived, upon the basis of such enu- 
meration, taxes directly levied for the 
support of schools in the district, the 
board is estopped to deny to such 
child the right to school privileges. 
El Reno Bd. of Education vy. Hobbs, 
8 Okl. 293; 56 P1052. 


Classification of pupils: 

By race see infra § 983. 

By scholarship see infra § 1065. 
40. See infra §§ 983, 1065. 


41. Grove v. Peoria School Inspec- 
tors, 20 Ill. 532; Alvord v. Chester, 
180 Mass. 20, 61 NE 263; Peo. v. Eas- 
ton, 13 AbbPrNS (N. Y.) 159. 


42. State v. Duffy, 7 Nev. 342, 8 
AmR 713. 


Peo. v. 


43. 13 AbbPrNS 
(N. Y.) 159. 


Easton, 
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board or officers for orders for admission,** or re- 
quiring graduates of parochial schools to take an 


examination for admission to the high school while © 


admitting graduates of public schools without ex- 
amination;*° and the exercise of such discretionary 
power will not be interfered with by the courts, ex- 
cept in cases of manifest abuse.*® Such rules and 
regulations, however, must be reasonable, otherwise 
they cannot be enforced.4* Thus a rule or regula- 
tion has been held unreasonable which excludes a 
pupil from admission for the purpose of taking 
other studies because of his failure to pass a satis- 
factory examination in one study,*® or which ex- 
cludes him from admission entirely because he is 
married,*® or which imposes a matriculation charge 
as a condition to admigsion,®° or which prohibits 
children who have just arrived at school age from 
entering the schools at any time except during the 
first month of the fall or spring terms.°t On the 
other hand a rule or regulation has been held proper 
which excludes children under the age of seven 
years unless they enter at the beginning of the fall 
term, or within four weeks thereafter, or unless they 
are qualified to enter classes existing at the time of 
their entry,°? or which excludes children temporarily 
from a school for want of room,®? notwithstanding 
there is a statutory provision making attendance at 
school for a certain number of weeks in the year 
compulsory.°# 


[§ 982] 3. Hligibility°°—a. In General. In order 
that a child may be eligible for attendance at a pub- 
lic school, he must meet the requirements prescribed 


Assignment to particular schools 
see infra §§ 990-992. 
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mer, 21 Pa: Dist. 182; 
estant Bd. School Comrs., 
S. C. 246, [1926] 2 DomLR 8, 
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by constitution, statute and by the rules of the school 
board,®* as, for example, in regard to his race or 
color,®? age,®’ residence,®® health,®® and. scholarship 
qualifications.* Statutes relating to eligibility of 
pupils are liberally construed so that all children of 
school age, without distinction and without discrim- 
ination, may enjoy public school privileges.°*  Ad- 
mission to technical schools or departments in the 
public school system cannot be refused on the ground 
that the pupil is receiving his elementary or academic 
education in private schools,°* but he may be refused 
admission to a public graded school because of lack 
of sufficient education to enter the lowest grade of 
such school,** or because he has had instruction and 
has passed all of the grades in the common school to 
which he seeks admission.*® On the ground that 
his presence would be harmful to the best interests 
of the school, admission may be refused to a defective 
child,®* or to a child of a licentious or immoral char- 
acter,®7? although such character is not manifested 
by any acts of licentiousness or immorality within 
the school.°§ 


[§ 983] b. Race or Color®°—(1) In General. El- 
igibility for admission to the public schools is not 
affected by the applicant’s race or color, in the ab- 
sence of statutory or constitutional provisions lim- 
iting or modifying the rule;*® but where separate 


om i 


schools for white or colored children have been re-” 


quired or established by constitution or statute,*? 
the right to be admitted is restricted, each to the 
school of his race, provided the advantages and fa- 
cilities furnished for both races are equal,7? al- 


Hirsch v. Prot- 


State v. Clymer, 
{1926] Can. 


164 Mo. A. 671, 147 
SW 1119; 


State v. Dorsey, 108 Nebr. 
134, 187 NW 879. 


44. State v. Duffy, 7 Nev. 342, 8 

AmR 713. 57. See infra § 983. Stee com v. Altoona School Dist., 
45. Creyhon v, Parsons Bd. of ld- 58. See infra § 985. he 

ucation, 99 Kan. 824, 163 P 145. P 64 Ward v. Flood, 48 Cal. 36, 17 

59. See infra § 986. 
sae AmR 405; Jones v. McProud, 62 Kan. 

46. Grove v. Peoria School Inspec- A 

tors, 20 Ill. 532; Com. v. Meiss, 10 60. See infra § 1000. 870, 64 P' 602, 

Kulp (Pa.) 277. 61. Creyhon v. Parsons Bd. of Ed-| 5, Callihan v. Reid, 149 Ga, 704, 


47. School Trustees v. Peo., 87 Ill. 
303, 29 AmR 55. 


48. See case infra this note. 


[a] Failure to pass grammar.— 
Where it appears that a pupil passed 
a satisfactory examination in all the 
studies except that .of grammar, 
which his father did not desire him 
to study, a rule or regulation exclud- 
ing him from admission as to the 
other studies on that account is un- 
reasonable and cannot be enforced. 
School Trustees v. Peo., 87 Ill. 303, 29 
AmR 55. 


49. McLeod v. State, 154 Miss. 468, 
122 'S. 737, 63 ALR 1161. 


50. Moore y. Brinson, 170 Ga. 680, 
154 SE 141. 


51. Moline Bd. 
Bolton, 85 Ill. A. 92. 


52. Alvord vy. Chester, 
20, 61 NE 263. 


53. Peo. v. McFall, 26 Ill. A. 319. 

54, Peo. v. McFall, supra. 

55. Admission to particular de- 
partments or schools see infra § 990. 


56. Kayser y. St. Louis Bd. of Ed- 
ucation, 273 Mo. 643, 201 SW 531; 
Craig County School Dist. No. 62 v. 
Craig County School Dist. No. 17, 143 
Okl. 136, 287 P 1085; Com. v. Plum- 


of Education v. 


180 Mass. 


ucation, 99 Kan. 824, 163 P 145, LRA 
1917C 993; Duncan v. Sioux Falls Bd. 
oF Education, 47 S. D. 154, 196 NW 
547. 


{a] For admission to high school 
from eighth grade.—Statute provid- 
ing for admission of pupils to high 
schools from the eighth grade applies 
only to those who have successfully 
completed work of that grade, as es- 
tablished in the state course of study, 
and also possess a common school or 
eighth grade diploma, and hence a 
high school board was justified in re- 
fusing admission of one who had a 
common school diploma, but had not 
completed the prescribed course of 
study. Duncan y. Sioux Falls Bd. of 
Education, 47 S. D. 154, 196 NW 547. 


[b] For admission to high school 
from parochial school.—Where a rule 
of the board of education requires 
graduates of parochial schools to pass 
an examination for admission to high 
school, such graduates cannot be ad- 
mitted without examination by show- 
ing to the court’s satisfaction that 
their school affords training equal to 
that of public schools. Creyhon vy. 
Parsons Bd. of Education, 99 Kan. 
824, 163 P 145, LRA1917C 993. 


Scholarship classification see infra 
§ 1065. 


62. Mt. Hope School Dist. v. Hen- 
drickson, 197 Iowa 191, 197 NW 47; 


101 SE 914. 


66. State v. Antigo Bd. of Educa- 
tion, 169 Wis. 231, 172 NW 153. 


67. Sherman vy. 
Cush. (Mass.) 160. 


68. 
pra. 


ee PRorignaten see Civil Rights 


70. Piper v. Inyo County Big Pine 
School Dist., 193 Cal. 664, 226 P 926; 
Peo. v. Alton, 179 Ill. 615, 54 NE 421, 
193 Ill. 309, 61 NE 1077, 56 LRA 95; 
Chase v. Stephenson, 71 Ill. 383. 


[a] Half Indian.—Children of half 
Indian blood, citizens of the United 
States and of the state, conforming 
to the customs of civilization, are pri- 
ma facie entitled to admission to the 
public schools. Crawford v. Klamath 
County School Dist. No. 7, 68 Or. 
388, . 137 PS 217, AnnCas1915C 477, 
50 LRANS 147. 


71. See Civil Rights §§ 10-14. 


72. State v. Montgomery County 
School Dist. No. 16, 154 Ark. 176, 4 
Sw 545 [writ of error dism 264 U. 
567 mem, 44 SCt 330 mem, 68 L. om 
853 mem]; Wall v. Oyster, 36 App. 
(D. C.) 50, 31 LRANS 180; Dallas v. 
Fosdick, 40 HowPr (N. Y.) 249; State 
v. Albritton, 


Charlestown, 8 


Sherman v, Charlestown, su- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


98 Okl. 158, 224 P 511. 
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though in some jurisdictions under statutes express- 
ly declaring that separate schools shall be main- 
tained for white and colored children,** a colored 
child cannot be admitted to a white school even 
though there is no colored school in the district, the 
court intimating that the proper remedy is an action 
to compel the directors to establish a colored 
school.‘* In the absence of both constitutional and 
statutory authorization, the board of trustees has 
been held generally to have no power to compel 
colored children to attend colored schools where 
such schools exist,’®> although there is authority to 
the contrary.7® Where the statute prohibits sepa- 
ration,’’ the board is without authority to impose 
it,78 especially in the particular schools to which 
the prohibitory statute by its express terms is made 
applicable;*® and a statute opening the common 
schools to all children is held to have the effect of 
an express prohibition against power of the trustees 
to separate where the earlier statutes excluded col. 
ored children from white schools.®° 


[§ 984] (2) Construction and Enforcement of 
Laws Separating White and Colored Pupils. Where 
constitutional or statutory provisions declaring that 
there shall be separate schools for white and colored 
races do not in express terms define white and col- 
ored, the white race is construed as being the Cau- 
easian race, excluding from the white schools chil- 
dren of all other races,*! as the Mongolian,®? and 
also excluding children having any mixture whatever 
of a foreign race blood,** even though it be less 
than the proportion fixed in another section of the 
constitution as prohibiting marriage between a per- 
son of such foreign race and a person of the white 
race.°* Whether the applicant for admission to a 
white school is a member of the white or colored 


73. See statutory provisions. 


74. ‘Black v. Lenderman, 156 Ark. 84. 
476, 246 SW 876. 


75. Rowles v. Wichita Bd. of Edu- 
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Miss. 560, 75 S 434, 
Moreau v. Grandich, supra. 


Under statute prohibiting negroes 
giving testimony for or against white 


[56 C.J.] 809 


race is a matter for decision by the school board in 
the exercise of its discretionary powers,*® and its 
finding is not subject to review by the court,*® unless 
it acts arbitrarily and unjustly to the child,** or un- 
der a mistaken construction of the law.$* The board 
in whatever action it may take under these provisions 
is not required to have a formal investigation or pro- 
ceeding to determine whether a particular child is 
within its terms.®® 


[§ 985] c. Age. Eligibility with respect to age 
of the pupil follows the requirements of statute,°° 
or constitution providing therefor in express terms.°* 
A constitutional provision requiring the legislature 
to provide for instruction of children between cer- 
tain ages does not preclude it from providing for 
instruction also of children of other ages.®? In the 
absence of express limitations in constitution or 


-statute; the power to fix the age limits is held to be 


in the officer or board having general supervision 
of the schools.°? <A rule restricting admissions to 
certain times of the year,°* may operate to postpone 
the admission of a pupil beyond the time when he 
reaches school age,®® but the rule must be reasonable 
to have that effect.°° Where the school authorities 
have uniformly, for a considerable time, admitted 
certain persons regardless of age, and have admitted 
a student to a particular school knowing that he 
will be over the school age before his first year is 
finished, they are estopped to afterward deny his 
right to attend such school on the ground that he 
is over school age.®? 


[§ 986] d. Residence—(1) In General. As a 
general rule the free school privileges of a district, 
town, or city®® are open only to children, otherwise 
eligible,®® who are bona fide residents of that dis- 
trict, town, or city; and in detérmining whether a 


91. See cases infra this note. 


[a] Between six and twenty-one. 
—Roach v. St. Louis Bd. of Public 
Schools, 77 Mo. 484; Rogers v. Mc- 
Craw, 61 Mo. A. 407. 


cation, 76 Kan. 361, 91 P 88 (under 
special school law applicable to city 
of Wichita); Oxford Bd. of Education 
v. State, 45 Oh. St. 555, 16 NE 378. 


76. Roberts v. Sec ush, 
(Mass.) 198. 


77. See statutory provisions. 


78. Peo. v. Upper Alton School 
Dist. Bd. of Education, 127 Ill. 613, 
21 NE 187; Peo. v. Quincy Bd. of Ed- 
ucation, 101 Ill. 308, 40 AmR 196; 
Thurman-Watts v. Coffeyville Bd. of 
Education, 115 Kan. 328, 222 P 123; 
State v. Union Dist. School, 46 N. J. 
Ta .6 


79. Thurman-Watts v. Coffeyville 
Bd. of Education, 115 Kan. 328, 222 
P 123 (under general statute appli- 
eable to high schools throughout the 
state, excepting high schools of a 
single city). 


wes Clark vy. Muscatine, 24 


81. Wall v. Oyster, 36 App. (D. C.) 
50, 31 LRANS 180; Rice v. Gong Lum, 
139 Miss. 760, 104 S 105 [aff 275 U. 
S, 78; 48°SCt Siva Lived e172. 


82. Rice v. Gong Lum, supra. 


83. State v. Montgomery County 
Dist. No. 16, 154 Ark. 176, 242 SW 545 
[writ of error dism 264 U.S. 567 mem, 
44 SCt 330 mem, 68 L. ed. 853 mem]; 
Wall v. Oyster, 36 App. (D. C.) 50, 31 
LRANS 180; Moreau vy. Grandich, 114 


Boston, 


Iowa 


persons see Black 8 C. J. p 1113 note 
80. 


85. State v. Montgomery County 
School Dist. No. 16, 154 Ark. 176, 242 
SW 545 [writ of error dism 264 U. S. 
567 mem, 44 SCt 330 mem, 68 L. ed. 
853 mem]; Wall v. Oyster, 36 App. 
(D. C.) 50, 31 LRANS 180. 


86. State v. Montgomery County 
School Dist. No. 16, 154 Ark. 176, 242 
SW 545 [writ of error dism 264 U. 5S. 
567 mem, 44 SCt 330 mem, 68 L. ed. 
853 mem]; Wall v. Oyster, 36 App. 
(D. C.) 50, 31 LRANS 180. 


87. State v. Montgomery County 
School Dist. No. 16, 154 Ark. 176, 242 
SW 545 [writ of error dism 264 U. 
S. 567 mem, 44 SCt 330 mem, 68 L. 
ed. 853 mem]; Wall v. Oyster, 36 App. 
(DiC) 160,931 GRANS (180, 


88. Wall v. Oyster, supra. 


89. State v. Montgomery County 
School Dist. No. 16, 154 Ark. 176, 242 
SW 545 [writ of error dism 264 'U. S. 
567 mem, 44 SCt 330 mem, 68 L. ed. 
853 mem]. 


90. See cases infra this note. 


[a] Between six and twenty-one.— 
Wysinger v. Crookshank, 82 Cal. 588, 
AEM Tape v. Hurley, 66 Cal. 473, 


[b] All over four.—Yale v. West 
Middle School Dist., 59 Conn. 489, 22 
A 295, 13 LRA 161. 


92. In re Newark School Bd., (N. 
J. Sup.) 70 A 881. 


93. State v. Duffy, 7 Nev. 342, 8 
AmR 713. 


94. See supra § 981. 


95. Moline Bd. of Education v. 
Bolton, 85 Ill. A. 92. 
96. Moline Bd. of Education v, 


Bolton, supra. 
97. Brown v. Cleveland Bd. of Ed- 
ucation, 8 OhS&CP 378, 6 OhNP 411. 
98. See infra § 1007. 
99. See supra §§ 982-985, 


1. Cal.—Wysinger vy. Crookshank 
82 Cal. 588, 23 P 54. sae ial 


Conn.—Yale v. West Middle School 
ee 59 Conn. 489, 22 A 295, 183 LRA 


Ky.—Winchester Bd. of Education 
v. Foster, 116 Ky. 484, 76 SW 354, 25 
KyL 723. 

Mo.—Binde v. Klinge, 30 Mo. A. 285. 

Nebr.—State v. Superior School 
Dist., 55 Nebr. 317, 75 NW 855; Miz- 
ner v. School Dist. No. 11, 2 Nebr. 
(Unoff.) 288, 242, 96 NW 128, 1006. 

Okl1.—E1 Reno Bd. of Education vy. 
Hobbs, 8 Okl. 293, 56 P 1052. 


N. B.—Ex p. Miller, 34 N. B. 318. 


Ont.—Washington v. Charlotteville 
School, 11 U. C. Q. B. 569. 
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person is or is not a resident in a school district 
within the meaning of such a rule, the usual and 
ordinary indicia of residence or the absence thereof 
should be the proper guide, and not the secret mental 
resolves or concealed intentions of persons living, 
or having lived, in the district,? nor the amount of 
his school tax as compared with that paid by other 
residents of the district,? nor the inclusion or omis- 
sion of the child’s name in the school census.* Such 
rule does not require that there shall be a legal domi- 
cile,> but it is sufficient if the child and his parent, 
or the person in control of him, are actually resident 
in the district, with apparently no present purpose 
of removal,® the residence of the parents governing,” 
and not the residence of the grandparents if the 
parents are able to care for and maintain the child,® 
unless the grandparents have the custody and control 
of the child under agreement with the father not 
made solely to obtain better school facilities.®° <A 
child who has been emancipated and is earning his 
own living is entitled to free schooling in the dis- 
trict where he lives regardless of his parents’ resi- 
dence.t° Children temporarily residing in an out- 
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side district for the purpose of attending the school 
there located are regarded as children residing in 
the district where their father resides and pays ‘tax- 
es,1? and their rights under the statute are deter- 
mined on that basis.?2 A resident of a school district 
does not lose his status or rights to school privileges 
for his ehildren by failure or refusal to attend a 
meeting of the school board and make an affidavit 
prepared for him respecting his residence.**? Wheth- 
er a person is an actual resident of a particular 
school district, so as to entitle him to the privileges 
of the school without the payment of tuition fees 
charged nonresidents, is a question of fact dependent 
upon the circumstances of each particular case.** 


[§ 987] (2) Nonresidents in General. Free in- 
struction in the district school,1® open to residents 
of the district only,'® cannot be claimed as matter 
of right by a nonresident child whose primary pur- 
pose in coming into a school district is to attend the 
public school therein,’’ or by children of a person 
who comes temporarily into a district to reside during 
the scholastic year for the purpose only of sending his 
children to the school of that district,t® or by chil- 


2. Northern v. McCaw, 189 Mo. A. 
362, 175 SW 317; State v. Smith, 64 
Mo. A. 313. 


[a] Moving out of district with 
no declared intention to return.— 
Where a person with his family 
moves away from the school district 
in which he lives, leaving the house 
formerly occupied by him vacant, but 
with the intention of returning in a 
few months, his children are not res- 
idents of such district within the 
meaning of a statute providing for the 
enumeration of children for school 


purposes. State v. Smith, 64 Mo. A. 
*313. 

3. Inkster v. Minitonka, 22 Man. 
487. 


4 Greenlee v. Newton School Tp., 


55 Ind. A. 630, 104 NE 610. 


5. Conn.—Yale v. West Middle 
School Dist., 59 Conn. 489, 22 A 295, 
1I3@ERA 161. 


Ill.— Peo. v. Edwards County School 
Dist. No. 36 Bd. of Education, 206 
PUTA 4a, 


Iowa.—Mt. 
Hendrickson, 
47, 


Hope School Dist. v. 
197 Lowa 191, 197 NW 


Mich.—Mancelona Tp. Fractional 
School Dist. No.. 1 v..Custer Tp. 
School Dist. No. 1, 236 Mich. 677, 211 
NW 60. 


N. H.—Lisbon School Dist. 
Landaff Town School Dist., 
324, 74 A 186, 


N. Y¥.—Peo. v. Hendrickson, 54 Misc. 
337, 104 NYS 122. 


W. Va.—Grand Lodge I. O. O. F. v. 
Elkins Independent School Dist. Bd. 
of Education, 90 W. Va. 8, 110 SE 440, 
48 ALR 1092, 


[a] State officers living in a dls- 
trict during their term of office may 
send their children to the public 
schools of the district, without pay- 
ing tuition, although they retain their 
legal residence elsewhere, State v. 
Selleck, 76 Nebr. 747, 107 NW 1022. 


6 Conn.—yYale v. West Middle 
School Dist., 59 Conn. 489, 22 A 295, 
13 LRA 161. 

Ill.— Peo. v. Edwards County School 


Dist. No. 36 Bd. of Education, 206 
Ill. A. 381; Board of Education vy, 


No. 1 v. 
7.0. ING er. 


Lease, 64 Ill. A. 60. 


Iowa.—Mt. Hope School Dist. v. 
Sap pe oe 197 Iowa 191, 197 NW 


Mich, —Mancelona Tp. Fractional 
School Dist. No. 1 v. Custer Tp. School 
Das No. 1, 236 Mich. 677, 211 NW 


Mo.—State v. Smith, 64 Mo. A. 313. 


N. H.—Lisbon School Dist. No. 1 
v. Landaff Town School Dist., 75 N. 
H. 324, 74 A 186. 


N. Y.—Peo. v. Hendrickson, 125 
App. Div. 256, 109 NYS 403 [aff 54 
Misc. 337, 104 NYS 122]. 


Pa.—Confluence Borough School 
Dist. v. Ursina Borough School Dist., 
88 Pa. Super. 299. 


Wis.—State v. Thayer, 74 Wis. 48, 
41 NW 1014. 


[a] “Residence of child after sepa- 
ration of parents.—That a child’s fa- 
ther and mother have separated and 
destroyed the common home, and 
that one of the parents provides for 
the child in that place which had 
been their home while they were a 
united family, does not destroy the 
child’s residence for school purposes. 
El Reno Bd. of Education v. Hobbs, 
8 Okl. 293, 56 P 1052. 


[b] Residence of person in,con- 
trol.—(1) A child whose parents are 
nonresident, and who lives, with his 
parents’ consent, with others who 
eare for him and with whom he and 
his parents expect him to live per- 
manently, has a right to attend the 
schools in the district in’ which he 
thus resides. Yale v. West Middle 
School Dist., 59 Conn. 489, 22 A 295, 


13 LRA 161; Confluence Borough 
School Dist. v. Ursina Borough 
School Dist., 88 ‘Pa. Super. 299. (2) 


A child, whose father had no home 
or means of acquiring one, and whose 
mother was dead, was under an 
agreement between the father and his 
sister given to the sister, who was 
to give the child a home and have 
full control. The child lived with 
the sister under the agreement. The 
child’s grandfather assisted the sis- 
ter in providing for the child. It 
was held that the home of the child 
was with the sister, and the child 
was entitled to the privileges ‘of the 


graded school of the district within 
which the sister resided. Stanford 
Graded Common School Dist. Bd. of 
Trustees v.. Powell, 145 Ky. 938, 140 
SW 67, 36 LRANS 341, AnnCas1913B 
1016. (3) But a custodian of a child 
under a boarding-out agreement is 
not a guardian within the meaning 
of a statute giving free school priv- 
jileges to children whose parents or 
guardians are resident in the district. 
Hall _v. Stisted School, 24 Ont. A 
476 [aff 28 Ont. 127]. (4) A foster 
parent of a child of schoo! age may 
compel the school board to admit 
such child to attendance without the 
payment of tuition in the public 
schools of the city or district in 
which such foster parent resides. 
McNish v. State, 74 Nebr. 261, 104 
NW 186. (5) The right of a pupil 
to attend school without payment of 
tuition is established by residence in 
the district of a married sister with 
whom the pupil lived standing in 
loco parentis. Martins v. Cuming 
County School Dist. No. 30, 101 Nebr. 
258, 162 NW 631. 


7. See cases supra Shs 6. 


8. Laubach v. Nippenose School 
Dist...40/Pa, Costa an 


9. State v. Clymer, 164 Mo. A. 671, 
147 SW 1119. 


10. Kidd v. Joint School Dist. No. 
2, 194 Wis. 353, 216 NW 499. 


11. South Abington School Dist. 
v. Benton School ‘Dist., 24 Pa. Dist. 
190, v42\) Pa. |; Com) 2483.1 ;Ciccones ave 
Palmyra School Dist., 3 Pa. Dist. & 

fo) 5 


12. Gardner v. Board of BEduca- 
tion, 5 Dak. 259, 88 NW 438; State 
Vv. Superior School Dist., 55 Nebr. 317, 
7>. NW. 856; Ciccone vy. Palmyra 
School Dist., 3 Pa. Dist. & Co. 62. 


13. State v. Penter, 96 Mo. A. 416, 
70, SW 375. 


14. State v. Independent - School 
Dist. No. 40 Bd. of Education, 91 
Minn, 268, 97 NW 885. 

15. See infra § 1007. 

16. See supra § 986. 

17. State v. Hau Claire Bd. of Ed- 


ucation, 96 Wis. 95, 71 NW 123. 


18. Smith v. Binford, 44 Ida. 244) 
256 P 3866; Barnard School Dist. v. 


For later cases, developments and changes in the law see Annotations, sanie title and section number, 


. 
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dren of a person residing without a state and send- 
ing them into the state and acquiring a domicile for 
them, so as to entitle them to a free common school 
education therein,!® or by a child temporarily so- 
journing in the district but claiming a home outside 
the district,?° or by children boarded out in a board- 
ing house in the district by parents living in another 
district_under an agreement that reserved the right 
of the parents to take them back at any time,”! or 
by children resident on lands purchased or ceded to 
the United States for navy yards, forts or arsenals 
and situated within the school district,?? or by chil- 
dren of parents in employ of the federal government 
and residing on Indian school lands;?* nor is the 
right of a nonresident child enlarged in any way 
by a demand for free instruction made by his par- 
ent or guardian.?* Also, in the absence of statute 
authorizing it, children have no right to admission 
to a school outside their own district on any terms,”°® 
and a school district has no authority to open its 
schools on any terms for the instruction of children 
living outside the district,2® and where a statute per- 
mits-it in a limited class of cases, the authorization 
does not extend beyond the terms of the statute;?"7 
but within the limits of authority conferred by stat- 
ute,?® children living without a school district or 
town may attend school therein,?® with the consent 
of the school authorities of the district in which the 
school is located,?° upon such terms and conditions 
as they may deem right,*! as upon the payment of a 
tuition,?? where it will not interfere with the ac- 
commodation or instruction of the scholars residing 
within the district. Under these statutes it is for 
the board of trustees, acting in a quasi-judicial ca- 
pacity, to determine, in the first instance, who are 
and who are not nonresident pupils,** and with the 
proper exercise of their discretion and judgment, 
the courts will not interfere;*° and where the stat- 
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ute provides for appeal from the board’s decision to 
higher school authorities,*® the court will not take 
jurisdiction of the controversy or undertake to ad- 
judicate the rights of the parties until the appellate 
remedy within the schoo] administration has been 
exhausted.*7 Under a statute authorizing trustees 
of private academies to convey academy properties 
to trustees of public school districts,?* the trustees 
of a district who had acquired an academy property 
by a conveyance which provided that residents out- 
side the district but within the county should always 
be admitted on payment of a tuition fee, cannot 
abrogate the contract by resolving that thereafter 
no nonresident pupils should be admitted into the 
high school.?® 


[§ 988] (3) Children in Institutions or Committed 
to Outside Custody and Care. Although a child in 
the control of an individual not his parent is entitled 
to free schooling in the district where such individ- 
ual resides,*#® it has been held that a nonresident 
child committed to the care and custody of a chari- 
table institution does not thereby become a resident 
of the district in which the institution is located, 
and so entitled to free schooling in such district,** 
particularly where such institution is provided by 
the state “with funds sufficient for the education of 
its inmates;42 nor does a nonresident incorrigible 
child, committed by the court to the care and custody 
of an individual, become thereby a resident in his 
custodian’s district, entitling him to free schooling 
therein,*® even though that individual be designated 
in the statute as the guardian of the committed child, 
guardianship under this statute being penal and 
temporary in nature, and not parental and perma- 
nent.4# So also a pauper child supported by one 
county in the almshouse of another county is regard- 
ed as resident in the county supporting him when 
considering his rights to free instruction in the 


Matherly, 84 Mo. A. 140, 90 Mo. A. 
403; State v. Selleck, 76 Nebr. 747, 
107 NW 1022; State v. Superior 
School Dist., 55 Nebr. 317, 75 NW 
855; Union Free School Dist. No. 2 
Bd. of Education v. Crill, 149 App. 
Div. 407, 134 NYS 311 [rev 73 Misc. 
472, 113 NYS 394]. 


19. Wheeler v. Burrow, 18 Ind. 
14; Winchester Bd. of Education v. 


Foster, 116 Ky. 484, 76 SW 3854, 25 
KyL 723;. Haverhill v. Gale, 103 
Mass. 104; Mansfield Tp. Bd. of Ed- 


ucation v. State Bd. of Education, 
101 N. J. L. 474, 129 A 765. 


[a] Apprenticing child in another 
district—Where a father binds out 
his minor children in another dis- 
trict in which he does not reside, 
to serve as apprentices, for the sole 
purpose of’ sending his children to 
school there, and they go to school 
there without the consent of the dis- 
trict, they are trespassers and liable 
to an action by the district. 
School Dist. No. 1 v. Bragdon, 23 N. 
H, 507. 


20. Peo, 
119 NE 318. 


21. Horowitz v. Yonkers Bd. of 


v. Gordon, 283 Ill. 366, 


Education, 217 App. Div. 233, 216 
NYS 646. 

22. Opinion of Justices, 1 Metce. 
(Mass.) 580. 


23. Rockwell v. Rapid City Inde- 
pendent School Dist., 48 S. D. 137, 
202 NW 478; Pennington County 


Milton, 


School Dist. No. 20 v. Steele, 46 S. 
D. 589, 195 NW 448, 450. 


24. Barton Town School Dist. v. 
La Clair, 82 Vt. 240, 72 A 1077. 


Oe Haverhill v. Gale, 103 Mass. 


26. Haverhill v. Gale, supra. 
27. Haverhill v. Gale, supra. 


[a] Residents of foreign state and 
a school] committee of a district in 
the domestic state cannot legally 
contract for tuition in the district 
school under a statute authorizing 
school committees to furnish instruc- 
tion on terms to children residing 
in another town or district. Haver- 
hill v. Gale, 103 Mass. 104. 


28. See statutory provisions. 


29. Wrentham v. Fales, 185 Mass. 
539, 70 NE 936. 


[a] Validity of statute.—A_ stat- 
ute granting free school instruction 
in a city’s schools to all children 
living outside but within half a mile 
of city limits is valid. Edmondson 
v. Board of Education, 108 Tenn. 557, 
69 SW 274, 58 LRA 170. 


30. Wrentham v. Fales, supra; 
Board of Education v. Board of Ed- 


ucation, 107 Oh. Cir, Ct. 617, 5) Oh, 
Cin Deca, 96. 
31. Rogers v. Carlisle Graded 


School, 18 SW 587, 11 KyL 934. 
32. See infra § 1009. 
33. Irvin v. Gregory, 86 Ga. 605, 


13 SE 120; Peo. v. Board of Edu- 
cation, 26 Ill. A. 476; State v. Joint 
School Dist. No. 1, 65 Wis. 631, 27 
NW 829, 56 AmR 653. 


34. Peterson v. Cascade County 
sone Dist. No. 1, 73 Mont. 442, 236 


35. Peterson v. Cascade County 
School Dist. No. 1, supra. 


36. See ‘statutory provisions. 


37. Peterson v. Cascade County 
Behoot Dist. No. 1, 73 Mont. 442, 236 


38. See statutory provisions, 


39. Lopes v. Greensburg School 
Dist., 268 Pa. 356, 112 A 155 [writ of 
error dism 263 U. S. 674 mem,.44 SCt 
4 mem, 68 L. ed. 501 mem]. 


ee See cases supra § 148 note 6 


41. Lake Farm _v. Kalamazoo Tp. 
School Dist. No. 2 Dist. Bd., 179 Mich. 
171, 146 NW 115, 51 LRANS 234; State 
v. School Dist. No. 14, 10 Oh. St. 448; 
Com. v. Brookville School Dist., 164 
Pa. 607, 30 A 509, 26 LRA 584; Com, 
v. Upper Swatara Tp. School Dist., 164 
Pa. 603, 30 A 507, 26 LRA 581; In re 
Grantham Orphanage, 43 Pa. Co. 229. 


42. Com. v. Brookville School Dist., 
164 Pa. 607, 30 A 509, 26 LRA 584. 


43. Black v. Graham, 238 Pa. 381, 
86 A 266, 44 LRANS 693. 


44. Black v. Graham, supra. 
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district school.4® The rule is reversed where the 
statute in express terms so provides;*® and where 
the statute authorizes a district board to receive 
pupils from other districts,47 the board may,** but 
is not compelled to,*® receive nonresident inmates 
of institutions located in the district. A statute 
reversing the rule for children placed in homes l1- 
censed by the State Board of Corrections and Char- 
ities, and granting them a right to free schooling 
in the district where the home is located,°® does not 
apply to children in an unlicensed child welfare 
home.®! It has been held that an orphan or child 
who has no other home than the institution to which 
he has been committed and whose residence in the 
institution is for an indefinite period is entitled to 
free schooling in the district where the institution 
is located,®? and to high school instruction in another 
distriet at the expense of the district in which the 
institution is located where such district is under 
legal obligation to furnish it and has no high school 
of its own.°? So also an orphan committed to the 
care and custody of an individual is entitled to free 
schooling in the district where after the commitment 
he lives.*4 


[§ 989] (4) As Affected by Annexation of Per- 
sons or Territory to Adjoining City or District.°* 
Where there has been merely an annexation of per- 
sons to a school district in an adjoining town with 
the consent of both towns interested, the arrange- 
ment constitutes a license which continues only as 
long as both towns acquiesce therein, giving children 
of the persons annexed a right to admission in the 
schools of the district to which they have been an- 
nexed only so long as both towns abide by the ar- 
rangement.°® Under a statute confirming bounda- 
ries of every school district as established on a day 
fixed provided that within a year a school tax shall 
have been levied therein,®” it has been held that ter- 
ritory comprising a school district which still fune- 
tions as a school district after it has been annexed 


45. Sheldon Poor House Assoc. v. | 519. 
Sheldon, 72 Vt. 126, 47 A 542. 54. 
46. Ben Avon School Dist. v. 
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Shaw v. Small, 124 Me. 36, 125 
A 496; Peo. v. Hendrickson, 125 App. 


[§§ 988+991 


to an adjoining city, and which had levied ‘school 
taxes within the year referred to in the statute, was 
not merged in the city school district so as to give 
its children a right to attend the city schools,*®* even 
though another. law. provides that cities can have 
only one school district within their territory.°° 


[§ 990] e. Assignment or Admission to Particu- 
lar Schools®°—(1) In General. In the exercise of 
diseretionary powers contained in the school stat- 
ute, either expressly to apportion scholars to the 
several schools, or by implication from powers grant- 
ed to determine educational policies, prescribe “rules, 
and grade and standardize the schools,°* a school 
board may assign pupils to the several schools with- 
in its jurisdiction,®? such as grade schools,** high 
schools,®* or schools for defective children;°* and 
where in the exercise of such powers the rules and 
orders made are reasonable, necessary, and such as 
will best afford all eligible children an opportunity 
to receive the benefits of proper instruction, such 
rules and orders will be sustained by the courts,®° 
except in cases of clear abuse.®’ It has been held 
that in the exercise of such power a school board 
may refuse to admit children, provided with a prop- 
er school, to enter another school whose rooms are 
already crowded beyond their capacity.°® Where a 
statute which gives a high school pupil a right to 
attend the more convenient high school outside of his 
district or county has reference to high schools only 
which are supported jointly by both districts or coun- 
ties,°® it does not entitle a high school pupil to at- 
tend the most convenient of several high schools all 
of which are maintained by the same district or 
county as against the order of the board or school 
official assigning him to another high school.*°® 


[§ 991] (2) After Discontinuance of Particular 
School. Where there are other schools in the dis- 
trict which pupils may conveniently attend, the 
school board may for a sufficient cause discontinue 


Ill, A. 476; Reed v. Mason County Ba. 
orn Education, 220 Ky. 489, 295 SW 


ot eh School Dist., 77 Pa. Super. 
5. 


47. See statutory provisions. 


48. Sheldon Poor House Assoc. v. 
Sheldon, 72 Vt. 126, 47 A 542, 


49. State v. Worthington Village 
School Dist. Bd. of Education, 105 Oh. 
St. 438, 138 NE 865. 


50. See statutory provisions. 


51. Flint Child Welfare Soc. 
Kennedy School Dist., 220 Mich. 290, 
189 NW 1002. 


52. I11).—Logsdon v. Jones, 311 Il. 
425, 143 NE 56; Ashley v. Board of 
Education, 275 Ill, 274, 114 NE 20. 


Iowa.—Salem Independent School 
Dist. v. Kiel, 206 Iowa 967, 221 NW 
Duh 

Ky.—Crain v. Walker, 222 Ky. 828, 
2 SW (2d) 654. 


N. H.—Brentwood School Dist. No. 
2 vy. Pollard, 55 N. H. 503, 507. 


W. Va.—Grand Lodge I. O. O. F. v. 
Elkins Independent School Dist. Bd. 
of Education, 90 W. Va. 8, 110 SE 440, 
48 ALR 1092. 

53. Salem Independent School 
Dist. v. Kiel, 206 Iowa 967, 221 NW 


‘Til, A. 476; 


Div. 256, 109 NYS 403 [aff 54 Misc. 
387, 104 NYS 122, and aff 196 N. Y. 
551 mem, 90 NE 1163 mem]. 


55. Transfer to other district see 
infra §§ 993-999. 


56 Hewitt v. Miller, 21 Vt. 402. 
57. See statutory provisions. 


58. Murata v. Vernon School Dist., 
82 Cal. A. 91, 255 P 208. 


59. Murata v. Vernon School Dist., 
supra. 

60. Assignment to particular class- 
es see infra § 1065 


To separate white and colored 
schools see supra § 983. 


61. See statutory provisions. 
62. See cases infra this section. 


63. Peo. v. Board of E’ducation, 26 
Com. v. School Directors, 
4 Pa. Dist. 314; In re Lower Salford 
Tp., 19 Pa. Co. 264, 13 Montg. Co.’ 65. 


64. Reed v. Mason County Bd. of 
Education, 220 Ky. 489, 295 SW 436. 


65. State v. Antigo Bd. of Educa- 
tion, 169 Wis. 231, 172 NW 153. 


66. Peo. v. Board of Education, 26 


[a] Removal to school for defec- 
tives.—It cannot be said that a school 
board acted unreasonably in remov- 
ing a child from the public schools 
and placing him in a day school main- 
tained for the instruction of ‘deaf 
persons or persons with defective 
speech, the child not having the nor- 
mal use and control of his voice, 
hands, feet, or body, being slow and 
hesitating in speech, and having a 
peculiar high, rasping and disturbing 
tone of voice, accompanied with un- 
controllable facial econtortions, mak- 
ing it difficult for him to make him- 
self understood, and an uncontrolla- 
ble flow of saliva which drooled from 
his mouth upon his clothing and 
books, causing him_to present an un- 
clean appearance. State v. Antigo Bd. 
Pe aap eae 2 169 Wis. 231, 172 NW 


67. See Steffey v. Sandifer, 202 Ill. 
A. 604; In re Lower Salford:-Tp., 19 
Pa. Co. 264, 13 Montg. Co. 65. 


68. Peo. v. Board of Education, 26 
Ill. A. 476. 


69. See infra § 998. 


70. Reed v. Mason County Bad. of 
Education, 220 Ky. 489, 295 SW 436. 


For later cases, developments and changes in the law see Annotations, same title and section number, .. 
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a particular school,*! and provide for the attendance 
of pupils thereof at such other schools,*? as where 
the average daily attendance of the particular school 
is very small, and the number is not reduced by sick- 
ness or other providential cause.7® Provision for 
attendance elsewhere may be for a part of the school 
year only,’* as where the school is discontinued for 
the winter months,*® and where such discontinued 
school is reopened, pupils who had formerly at- 
tended there and had been assigned to other schools 
should be returned thereto.’® 


[§ 992] (8) To Joint Schools. Statutes author- 
izing school directors of adjoining school districts to 
establish a joint school, where the number of pupils 
in each district is not ‘large enough to warrant the 
expense of establishing and maintaining separate 
schools,‘* do not apply to adjoining districts having 
separate white schools but no separate colored 
schools so as to justify a district with few colored 
pupils sending them to a colored school in an ad- 
joining district and refusing to admit them in the 
white school in its own district."® 


[§ 993] f£. Transfer to School in Other District or 
County—(1) To Grade School—(a) In General. 
Statutes generally provide for the transfer of pupils 
to grade schools outside of their home districts sub- 
ject. to the conditions and restrictions named there- 
in,’® and a pupil, to establish his right to transfer, 
must bring himself within the statutory provision,®° 
as by showing that there is no school,*+ or no ade- 
quate school within the home district,®°? or that he 
ean be better accommodated by the transfer,** or 
that the school to which transfer is sought is “more 
convenient by reason of distance,”®* or that his own 


71. See supra § 29. 
72. Davis v. Mendenhall, 150 Ind. 85. 


P1076; 
Freeman 
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district school is a great distance away and difficult 
of access,®* or is the distance away designated by 
the statute,8® measured by the most direct route.** 
Under a statute providing for transfers from any 
township, town or city, provided that no transfer 
to a township can be made unless such township ad- 
joins the school corporation from which the transfer 
is made, transfers may be made from any school 
corporation to another, with the single limitation 
in case of a transfer to a township that it must be 
to an adjoining township,®® and a statute providing 
for transfer from “any particular school district to 
an adjoining district in the same county or to an 
adjoining district in an adjoining county,” is held 
not to be restricted to transfers between common 
school districts, but applicable as well to special 
rural districts and to single districts in cities and 
towns;*® but statutory provisions relating to trans- 
fers between common school districts are not ap- 
plicable to cases involving attendance at high schools 
outside the pupil’s home district.°° In the absence 
of statutory provision to the contrary, the transfer 
may be made regardless of the added cost to the 
receiving district,®' or of the sufficiency of the pay- 
ment by the sending district to meet that added 
cost,®? but an arrangement for such a transfer should 
not be made where the number desiring admission 
to such other school is so great that the latter school 
cannot accommodate them without enlarging its 
school facilities,°* or where it would add to classes 
already overcrowded,°* or where the sending district 
cannot pay the tuition charge except by levy beyond 
the limit imposed by statute.°° A transfer can be 
made only after the sending district,°°® or the official 
designated by statute,?’ has consented to or been 


rado Bd. of Education, 58 Oh. St. 390, 
50 NE 812; Concord Special School 


Drank line © Ep. Dist. Bd. of Education v. Blue Ash 


205, 49 NE 1048; Tufts v. State, 119 
Ind. 232, 21 NE 892; Morse v. Ashley, 
193 Mass. 294, 79 NE 481. 


73. State v. Seeley, 163 Ind. 244, 
70 NE 805; Tufts v. State, 119 Ind. 
232, 21 NE 892; Bacon v. Delmar Tp. 
School, 16 Pa. Dist. 495. See also In 
eo ein Tp. School Bd., 14 Pa. Co. 


74, Potter v. Fredericksburg Dist. 
Tp., 40 Iowa 369. 


75. Potter v. Fredericksburg Dist. 
Tp., supra. 


76. Morse v. Ashley, 193 Mass. 294, 
79 NE 481 (holding that where a town 
votes to reopen a school which had 
been closed because the number of 
pupils formerly attending it was so 
small as to render its maintenance in- 
advisable and unnecessary, such vote 


will be construed as an order that pu-, 


pils who formerly attended the school 
should be taken from the schools to 
which they had been reassigned, and 
returned to the old school). 

77. See supra § 29. 


78. Com. v. Williamson, 10 Phila. 
(Pa.) 490. 


79. See statutory provisions. 
80. See cases infra this section. 


81. Evans v. School Dist. No. 46, 
81 Kan. 385, 105 P 533. 


82. State v. Jefferson Parish Pub- 
lic School Bd., 3 La. A. 2 


83. Edwards v. State, 143 Ind. 84, 
42 NE 525. 


84. Richey v. Cheyenne County 
School Dist. No. 52, 128 Kan. 538, 275 


School Directors, 37 Pa. 385; Twining 
v. Northampton Tp. School, 20 Pa. 
Dist. 804; In re Gobrecht, 15 Pa. Dist. 
905; Young v. Pymatuning Tp. 
School, 14 Pa. Dist. 473; Com. v. 
Williamson, 10 Phila. (Pa.) 490. 


86. See case infra this note. 


[a] One and one-half miles.—In 
Ohio, under the statute, children liv- 
ing more than one and one-half miles 
from their assigned school may at- 
ten'd a nearer school in the same dis- 
trict or in another district, but this 
does not require the board of educa- 
tion of a school district to admit chil- 
dren to a school outside of a district 
in which they reside, unless the 
school in their own district is more 
than one and one-half miles from 
their residence, and more remote than 
the school to which admission is 
sought. Boyce v. Mt. Carmel Special 
School Dist. Bd. of Education, 76 Oh. 
St. 365, 81 NE 437; Board of Educa- 
tion v. Board of Education, 10 Oh. Cir. 
Cty -61:7,-1) "Ohe Cirs-Dee: 96° 


87. See cases infra this note. 


{a] Measurement of distance.— 
The distance, when fixed by statute, 
is measured: (1) By the most direct 
path from the schoolhouse door to 
the middle of the highway (Concord 
Special School Dist. Bd. of Education 
v. Blue Ash Special School Dist. Bd: 
of Education, 34 Oh. Cir. Ct. 213 [aff 
88 Oh. St. 549, 105 NE 767]; Thorn 
Tp. Bd. of Education v. Licking Tp. 
Bd. of Education, 20 OhNPNS 193), 
(2) thence by the most direct public 
highway to the nearest part of the 
curtilage of the pupil’s residence 
(Butler Tp. Bd. of Education v. Eldo- 


Special School Dist. Bd. of Education, 
34 Oh. Cir. Ct. 213 [aff 88 Oh. St. 549, 

105 NE 767]), (3) or to a point in the . 
public highway nearest to the resi- 
dence where a private way leads from 
that point to the residence (Dru- 
more Tp. School Dist. v. Fulton Tp. 

School Dist., 19 Pa. Dist. 858), (4) 

private roads being regarded as public 
highways for this purpose, where 
they have been used continuously by 
the public for more than twenty-one 
years (Concord Special School Dist. 

Bd. of Education y. Blue Ash Special 
School Dist. Bd. of Education, 15 Oh. 

Cir. Ct. N. S. 521; Antrim Tp. School 
Dist. v. acts Tp. School Dist., 39 
Pa. ‘Co. 250). 


88. Edwards v. State, 143 Ind. 84, 
42 NE 525. 


89. Special School Dist. No. 33 v. 
Eubanks, 119 Ark. 117, 177 SW 900. 


90. Township High School Bd. of 
Bavaatlon Vai ECCaskil, aco) Sart RAG 


91. Edwards v. State, 143 Ind. 84, 
42 NE 525. 


92. Edwards v. State, supra. 


93. In re Watson, 1 Chest. Co. 
(Pa.) 496. 


94. Peo. v. Board of Education, 26 
Ill. A. 476. 


95. Palmer v. Yale Cons. 
Dist., 115 Okl. 70, 241 P 495. 


96. Gordon v. Bell, 116 S. C. 466, 
108 SE 186; Wallingford v. Clarendon, 
81 Vt. 245, 69 A 734. 


97. State v. Jefferson Parish Pub- 
lic Schools Bd., 3 La, A. 2; Alexan- 


School 


814 [56 C.J.] 


directed to make the transfer, and only subject to 
the consent of the receiving district.°* Under a 
statute providing that the county court may compel 
a school district to receive pupils transferred from 
an adjoining district, an order so made is not effee- 
tive after a child ordered to be transferred ceases 
to reside in the adjoining district.°® 


[§ 994] (b) Discretionary Power of Boards. 
Transfer is discretionary with the board,t except 
where under the statute it is directed by vote of the 
electorate to transfer, when the board acts as min- 
isterial agent of the voters,? or where the facts, as 
established, give the pupil an absolute right to the 
transfer.2 Where the board has a discretionary 
power to transfer, it should be carefully exercised ;* 
its decision being reviewable and reversed where 
abuse of discretion is alleged and proved,® but re- 
versed only where the abuse is clearly shown.°® 


[§ 995] (c) Proceedings and Appeal to Superin- 
tendent. Where the statute requires it,’ an appli- 
cation or demand by the pupil for transfer is neces- 
sary,® and notice of the demand and of the hearing 
thereon must be duly served upon the official of the 
sending district authorized to accept such service,® 
although statutory requirements as. to the time with- 
in which notice must be given are held to be directory 
and to be satisfied by a substantial compliance.*® 
The proper remedy for review of an adverse decision 
is by appeal to the school authorities under the stat- 
ute, where such remedy exists, and not by manda- 
mus,?! and unless an appeal is taken from the de- 
cision making such a transfer, in the time and man- 
ner prescribed, it becomes final.1? A statutory pro- 
vision requiring reference of the matter to the state 
superintendent in case of disagreement of the boards 
has been held to be mandatory,1* but it has been 
held under the terms of this statute that no refer- 
ence to the state superintendent can be made where 
there is no disagreement between the boards and 


der v. State, 158 Miss. 177, 127 S 696[ Pa. Dist. 473. 
{foll State v. Alexander, (Miss.) 1275S 6. 
699]. Directors, 

98. Gordon y. Bell, 116 S. C. 466, 


108 SE 186. by dy 
277; In re Grove, 
99. Gacking v. Ft. Smith School] (Pa.) 156. 


Dist., 65 Ark. 427, 46 SW 943. 


7. See statutory provisions, 
8. Wallingford v. Clarendon, 81 Vt. 


1. In re East Hopewell Schenk 
Dist... Pa. Dist, 177; Com. iv. Penns 
Tp. School, 31 Pa. Co. 552; Harris v. 245, 69 A 734. 


Pennington County School Dist. No. 9. 
48, 32 S. D. 544, 1483 NW 898, AnnCas 


1916A 267; Wallingford v. Clarendon, 
81 Vt. 245, 69 A 734. 

2. State v. Stoddard, 108 Nebr.|P 72: 
712, 189 NW 299. 10. 


3. See supra § 993. 263, 2387 P 1110. 


4 Freeman v. Franklin Tp. School, 11 
37 Pa. 385. 5 


[a] Proper exercise of discretion. | 42 NE 525. 
—Transfer of a colored pupil from a 
white to a colored school, a@ much 13. 
greater distance from the pupil’s 
home and necessitating crossing 


many city streets where automobile 
traffic was heavy, is proper where| NW 687. 
transportation by bus is furntshed the ]~ 45 
pupil from her house to the school. 5 
Wright v. Topeka Bd. of Education, 
129 Kan. 852, 284 P 363. 16. 


5. In re Gobrecht, 15 Pa. Dist. 905;| 27 
Young vy. Pymatuning Tp. School, 14 [a] 


42 NE 525. 


For later cases, developments and changes in the law see ASnotations, same title and section number, 
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Freeman v. Franklin Tp. School 
87" Pa: 
Hopewell Tp. School Dist., 7 Pa. Dist. 
Com. v. Meiss, 10 Kulp (Pa.) 


385; 


Nowata County Cons. 
Dist. No. 40 Bd. of Education v. No- 
wata County Cons. School Dist. No. 
30 Bd. of Education, 120 Okl. 22, 250 


Payne County School Dist. No. 
61 v. Coyle Cons. Dist. No. 2, 110 Okl. 19. 


Fogle v. Gregg, 26 Ind. 345. 
12. Edwards v. State, 143 Ind. 84, 


cation v. State, 222 Ala. 70, 1381 S 239. 
14. Field v. Samuelson, (Iowa) 233 24. 


Edwards v. State, 143 Ind. 84, 


Edwards v. State, supra. 
See case infra this note. 25. 
After establishment of school 
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the decision of the county superintendent is adverse 
to the transfer.+* 


[§ 996] (d) Validity and Effect of Transfer. The 
validity of the transfer cannot be questioned by the 
receiving school after it has admitted the child to 
its school, collected the school tax from its parents, 
ineluded the child in the school enumeration, and 


received a share of the state fund computed on that 


basis.t1° Where a pupil is transferred, it is only for 
the next school year, and if he wishes to continue in 
the school to which he is transferred, he must again 
request and procure a transfer the next year at the 
time the enumeration of pupils is made;?® and when- 
ever conditions justifying the transfer have ceased 
to exist, a retransfer to the home district of the 
pupil may be made.!7 Where a transfer of a pupil 
has been effected, the pupil is thereafter free of the 
jurisdiction of the sending district and wholly with- 
in the jurisdiction of the receiving district,‘* even 
though by the transfer the pupil escapes punishment 
for a school offense committed in the sending dis- 
trict,!® and even though the father of the pupil se- 
cured the transfer for that reason;?° nor can the 
receiving district condition the admission of the 
pupil upon his returning to his home district and 
taking his punishment.?! A child who has been le- 
gally transferred to another district is entitled to 
all the rights and privileges of resident pupils.?? 


Where the transfer of pupils only is provided for, - 


the parent of the child acquires no voting rights on 
school matters in the district to which the transfer 
is made;?* nor can a person without children have a 
transfer made of his school taxes from one district 
to another where, under the statute, such a transfer 
of taxes follows as an incident to the transfer of 
children.?4 


[§ 997] (2) To High School?*—(a) In General. 
In some jurisdictions provision is made by statute 


for the attendance of high school pupils residing in © 


in home district.—An order of the 
county board of education, retransfer- 
ring into the district four white chil- 
dren, who lived in the district and had 
been previously transferred into an- 
other district because there were not 
sufficient white children in the first 
district to require the maintenance of 
a separate school, was proper, the 
real purpose of the transfer being to 
return them to their home district, 
where they had a right to be educated 
in a separate school as soon as there 
were enough white children therein. 
ee v. Baker, 153 Ark. 529, 241 
Sw 14. 


In re East 


11 YorkLegRec 


School 


~ 18 Stephens vy. 
Ark. 172, 224 SW 442. 


Stephens vy. Humphrey, supra. 
20. Stephens v. Humphrey, supra. 
21. Stephens y. Humphrey, supra. 


22. Wellston Cons. School Dist. No. 
1, v. Matthews, 104 Okl. 185, 230 P 739. 


23. Teeple v. State, 171 Ind. 268, 
NE 49. Ae 


Humphrey, 145 


Jefferson County Bd. of Edu- 


Norton v. Lakeside Special 
School Dist., 97 Ark. 71, 133 SW 184; 
Weir v. State, 161 Ind. 435, 68 NE 
‘1023; Cincinnati School Dist. v. Oak- 
ley Special School Dist. No. 11, 27 Oh. 
Cir. Ct. 824: 


Constitutionality of statute sce 
infra § 1015. 


_ 
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a district having no high school in the high school 
of another district.2® Such statutes apply only to 
pupils?” and to high schools?’ coming within their 
provisions. Such a statute has been held limited in 
its operation to high schools which can admit pupils 
from other districts without denying to its own res- 
ident pupils the benefits of a common school educa- 
tion,?® of which the high school board of the receiv- 
ing district is the judge,?° subject only to the limi- 
tation thatthe board shall act fairly and that it shall 
not abuse its discretionary power.*? 


[§ 998] (b) To “More Convenient” High 
School.*? Under a statute providing for the trans- 
fer of a high school pupil to a high school “more 
convenient” for him to attend if the county superin- 
tendent consents to the transfer,?* a pupil residing 
in a place remote from the high school in his own 
county may attend the high school in an adjacent 
county ;** but convenience within the meaning. of 
the statute may depend on other considerations than 
distance from the pupil’s home,?*® as, for example, 
the character of the roads and means of transporta- 
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tion,?® although the nearer high school will be ad- 
judged the more convenient in absence of circum- 
stances showing that it is not;*” and a rougher road 
to the nearer schoolhouse does not make it the less 
convenient where it is shown that it is used daily by 
the teacher and pupils.*® The statute is held to 
require the consent of the county superintendent, 
where the residence of the pupil and the high school 
he attends are in different districts of the same 
county,®® and of both county superintendents, where 
the residence of the pupil and the high school he 
attends are in different counties,*® and of all county 
superintendents involved, where the district where 
the pupil resides les in different counties.4+ The 
county superintendent’s determination of the mat- 
ter of convenience is within his disecretion,*? and will 
not be disturbed in absence of fraud or bad faith;** 
but if the county superintendent finds that the 
high school outside the district is more convenient, 
his duty to grant the transfer is mandatory,** and 
the transfer cannot be refused on other grounds not 
authorized by statute.*® A statute providing for the 
admission of a pupil who lives in a district having 


26. See statutory provisions. 
27. See cases infra this note. 


[a] Eighth grade graduates.— 
Drummer Tp. Bd. of Education v. Sib- 
ley Community Bd. of Education, 323 
Ill. 152,:153 NE 584. 


[b] Pupils approved.—(1) Attend- 
ance at a high school of another dis- 
trict is granted only to pupils ap- 
proved by the school authorities as 
being prepared for high school work, 
under a statute so providing. Mil- 
lard v. Egremont, 164 Mass. 430, 41 
NE 669; McKinney v. Pine Tp. School 
Dist., 26 Pa. Dist. 840; Cochranton 
School Dist. v. Fairfield Tp. School 
Dist., 17 Pa. Dist. 1098, 35 Pa. Co. 577. 
(2) Where the rules of the board re- 
quire the authorities to examine an 
applicant for attendance at an outside 
district high school, a court finding, 
or the board’s admissions as to the in- 
tellectual attainments of the pupil 
will not take the place of the exami- 
nation. Creyhon v. Parsons -Bd. of 
Education, 99 Kan. 824, 163 P 145, 
LRA1917C 993. 


[ec] High school graduates.—The 
statute does not apply to a pupil who 
has already taken and graduated from 
a high school course. New Hampton 
Inst. v. Northwood School Dist., 74 N. 
H. 412, 68 A 538. 


28. See cases infra this note. 


[a] High schools jointly main- 
tained.—An act respecting high 
schools maintained jointly by adja- 
cent counties does not entitle a pu- 
pil in one district to attend a more 
convenient school in the same coun- 
ty. Reed v. Mason County Bd. of Ed- 
ucation, 220 Ky. 489, 295 SW 436. 


[b] Unsupervised high school.—A 
high school in a special school dis- 
trict, not supervised by the state de- 
partment of public instruction nor re- 
ceiving state aid, is not a “standard- 
ized high school” within a statute re- 
lating to admission of nonresident pu- 


pils. State v. Alquist, 59 N. D. 762, 231 
NW 952. 
[c] High schools approved by 


home district board.—Pushee v. Lyme 
School Dist., 76 N. H. 369, 82 A 718. 


[d] High schools established un- 
der general school law.—Hughesville 
Borough School Dist. v.. Wolf Tp. 
School Dist., 40 Pa. Super, 311. 


29. Ped. v. Cleveland, ete., R. Co., 


286 Ill. 414, 121 NE 737; Peo. v. Wa- 
bash R. Co., 286 Ill. 399, 121 NE 737; 
Peo. v. Chicago, ete., R. Co., 286 Ill. 
384, 121 NE 731; Todd v. Williston 
Bd. of Education, 54 N. D. 235, 209 
NW 369. 


_30. Todd v. Williston Bd. of Educa- 
tion, 54 N. D. 235, 209 NW 369. 


31. Todd v. Williston Bd. of Educa- 
tion, supra. 


32. Right to attend most conven- 
ient of several high schools in pupil’s 
home district see supra § 990. 


33. See statutory provisions. 


34. Byers Rural High School Dist. 
No, 2 v. Stafford County, 121 Kan. 832, 
250 P 313; Beck v. Lyon County Bad. of 
Education, 217 Ky. 67, 288 SW 1012; 
Confluence Borough School Dist. v. 
Ursina Borough School Dist., 88 Pa. 
Super. 299; South Abington School 
Dist. v. Benton Tp. School Dist., 42 
Pa. Co, 278. 


35. Drummer Tp. Bd. of Education 
v. Sibley Bd. of Education, 323 Ill. 152, 
153 NE 584, 586; Somerset Borough 
School Dist. v. Milford Tp. School 
Dist., 26 Pa. Dist. 395. 


“We think it is also error to con- 
strue the words of the statute ‘more 
convenient’ to mean ‘nearer to.’ The 
ministerial officer aforesaid may find 
many reasons for correctly deciding 
that a high school is more convenient 
to a pupil than his own school,, al- 
though his own high school may be 
very much nearer to his residence. 
This might be so because. of the 
character and condition of the roads 
leading to the respective schools from 
his home. It might be so in a case 
where he was so far away from ei- 
ther school as to necessitate his 
boarding at or near the school he 
should attend, and by reason of the 
further fact that he was unable to 
pay, or have paid, his board, and 
had a near, relative at one school 
who was ready and willing to furnish 
him board free of cost in order that 
he might have the benefit of a high 
school education, and that he did not 
have such a relative so accommodat- 
ing to him in his own school district. 
It is the intention of the Legislature 
that all pupils in this state shall have 
the opportunity of a ‘high school edu- 
cation, and when for any reason a 
papi is inconvenienced by including 


im in.a nonhigh school district or. 


in a high school district, it is his priv- 


vilege to attend the high school that 
is more convenient to him when he 
has obtained the proper authority 
therefor, and there is no provision in 
our Constitution that gainsays the 
right of the Legislature to give the 
pupils of this state that privilege.” 
Drummer Tp. Bd. of Education y. Sib- 
ley Bd. of Education, supra. 


36. Beck v. Lyon County Bd. of Ed- 
ucation, 217 Ky. 67, 288 SW 1012; 
Pushee v. Lyme School Dist., 76 N. H. 
369, 82 A 718. 


_87. Garrard County Bd. of Educa- 
tion v. Bowling, 221 Ky. 485, 298 SW 
1095; South Abington School Dist. Va 
Benton School Dist., 24 Pa. Dist. 790, 
42 Pa. Co. 278. 


38. Garrard County Bd. of Educa- 
fon v. Bowling, 221 Ky. 485, 298 SW 


39. Princeton High School Dist. 
No. 500 Bd. of Education v. Wyanet 
Community High School Dist. No. 510 
Haha of Education, 314 Ill. 83, 145 NE 


40. Blue Mound Community High 
School Dist. No. 147 Bd. of Educa- 
tion v. Stonington Community High 
School Dist. No. 304 Bd. of HEduca- 
tion, 312 Jll. 31, 143 NE 444; Bonner 
Springs Bd. of Education v. Leaven- 
eae County, 119" Kant 117," 237 e 

oO. 


‘41. Onarga Tp. High School Dist. 
No. 237 Ba. of Education v. Thawville 
Community High School Dist. No, 251 
ee of Education, 308 Ill. 231, 139 NE 
398. 


42. Clay County School Dist. No. 3 
v. Babcock, 249 Ill. A. 305. 


43. Drummer Tp. High School Dist. 
No. 118 Bd. of Education v. Sibley 
Community High School Dist. No. 115 
Bad. of Education, 323 Ill: 152, 158 NE 
584; Clay County School Dist. No. 
3 v. Babcock, 249 Ill. A. 305; Byers 
Rural High School Dist. No. 2 vy. Staf- 
ford County, 121 Kan. 287, 246 P 681. 


soe Pyle’ y., Puntney, > 254-5 111; “A. 


45. See cases infra this note. 


[a]. Injury to less convenient high 
school.—A county superintendent of 
schools, deciding it more convenient 
for a pupil: to attend a high school 
outside the district, cannot refuse ap- 
proval of transfer on the ground that 
ithe high ‘school “within~ the: district 
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no high school to the high school of another district 
most convenient to his home*® has been construed 
as giving the parent of the pupil the right to decide 
which school is the most convenient to his home.*? 


[§ 999] g. Remedies To Compel Admission.4* As 


a general rule mandamus is the proper remedy to ' 


compel the admission of a child duly qualified to 
attend a public school or to compel his reinstatement 
if he has been wrongfwily excluded;*® and because 
such remedy at law exists, a mandatory injunction 
against an alleged unlawful refusal to admit has been 
refused,°°® although other authorities, at the instance 
of a person in loco parentis to the child,®? have 
granted an injunction on the ground that mandamus 
or appeal within the school administration®? was too 
slow a remedy to preserve to plaintiff his rights to 
instruction available to him at the moment or not 
at all.°? Mandamus lies only after a statutory rem- 
edy by appeal within the school administration has 
been exhausted.®4 Mandamus is properly brought 
by a foster-parent although the child has not been 
legally adopted®® or by a grandfather who supports 
his grandchild in his home.®® In action to compel 
the admission or reinstatement of a pupil, the peti- 
tion or complaint, as in civil actions generally,°* must 
state facts sufficient to constitute the cause of ac- 
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tion,®® and need not negative matters of defense.®® 
In an action to compel admission to a white school, 
the defense being that plaintiff was a negro, evidence 
is admissible to show his relation to the.white and 
negro races and the nature and extent of his associa- 
tion with others of such races.°° In a similar action 
where defendants did not undertake to justify or 
excuse the separation of the pupils along the line 
of color, but denied doing it, a commissioner to take 
evidence and to report his findings of fact and con- 
clusion of law commits no error in refusing to make 
a finding of fact outside the single issue in the case.°* 
Evidence otherwise sufficient to establish plaintiff’s 
residence for school purposes in the city 1s not af- 
fected by evidence that plaintiff spent some of his 
time during the summer on his farm in the country.®? 


[§ 1000] 4. Health Regulations—a. In General. 
A board of education, whose duty it is to maintain 
efficient, free public schools,** has power to make 
reasonable regulations to guard the health of the 
pupils therein,°* as, for example, requiring physical 
examination of each pupil by a physician and a re- 
port based thereon.®° Its power with regard to 
such matters, while discretionary and free from 
control by the court if the board acts within its 
diseretion,®® is subject to the control of the board 


would be injured and approval would 
cause other requests. Pyle v. Punt- 
ney, 254 Ill. A. 224. ! 


46. See statutory provisions. 


47. Wolfgang v. East Manchester 
Tp. School Dist., 19 Pa. Dist. 1020. 


[a] Convenience dependent on in- 
struction facilities.—A pupil living in 
a district having no ‘high school had 
finished two years of a three-year high 
school course in a high school in an 
adjoining county, when a high school 
with a two-year course was_ estab- 
lished in his own county. | It was 
held that ‘his father had a right to de- 
cide that a high school with a three- 
year course was more convenient to 
his child than a school with a two- 
year course where his child had fin- 
ished his second year, and that the 
home district must pay for the third 
year at the high school in the adjoin- 
ing district. Wolfgang v. East Man- 
gnccter Tp. School Dist., 19 Pa. Dist. 
1020. 


48. Actions for damages see infra 
§ 1106. 


49. See Mandamus § 339. 


50. McCaskill v. Bower, 126 Ga. 
341, 54 SE 942; Americus Public Edu- 
cation v. Felder, 116 Ga. 788, 43 SE 
56s Peterson v. Cascade County 
School Dist. No. 1 School Bd., 73 Mont. 
442, 236 P 670. 


51. Mizner v. School Dist. No. 11, 
2 Nebr. (Unoff.) 238, 242, 96 NW 128, 
1006. 


52. See cases infra notes 53, 54., 


53. Ill.—Ashley v. Board of Edu- 
cation, 275 Ill. 274, 114 NE 20. 


Jowa.—Hume v. Des Moines anaes 
pendent School Dist., 180 Iowa 1233, 
164 NW 188. 

Ky.—Cross v. Walton Graded Com- 
mon School Dist., 121 Ky. 469, 89 Sw 
506, 28 KyL 440. 

Nebr.—Mizner v. Sherman County 
School Dist. No. 11, 2 Nebr. (Unoff.) 
238, 242, 96 NW 128, 1006. 

Man.—lInkster v. Minitonka, 22 Man. 
487. 


*“Mandamus would not afford a com- 
plete and adequate remedy at law. An 
action of mandamus could only be 
sustained after the board of educa- 
tion had excluded the appellants, for 
the purpose of requiring the board to 
re-instate them or permit them to re- 
turn to the school. In the meantime, 
during the pendency of the suit, ap- 
pellants would be deprived of the ad- 
vantages of attendance on school—a 
damage incapable of estimation at 
law and irreparable.” Ashley v. Board 
os Education, 275 Ill. 274, 114 NE 20, 


[a] Complaint held sufficient.—Re- 
fusal to admit extending beyond the 
present into the future is sufficiently 
alleged in complaint which recites 
that defendants arbitrarily expelled 
plaintiff from school and refused to 
let him return and will continue to do 
so unless enjoined. Cross v. Walton 
Graded Common School Dist., 121 Ky. 
469, 89 SW 506, 28 KyL 440. 


54 Peo. v. New York Bd. of Edu- 
cation, 4 NYS 102. 


55. McNish v. State, 74 Nebr. 261, 
104 NW 1 


56. ie v. Burnside Tp. School 
Dist., 8 Pa. Dist. & Co. 498. 


57. See Pleading §§ 140, 165. 


58. Kramm v. Bogue, 127 Cal. 122, 
59 P 394. 


[a] Sufficiency of complaint.—(1) 
A complaint in an action by a resi- 
dent of the part of a school district 
which has been annexed to a city for 
school purposes, against the board of 
education of the city to establish the 
right of his son to attend the public 
schools of the city, which alleges that 
he is a resident of the city school dis- 
trict, and which also avers that he is 
and was residing in the former school 
district by its name, and which it is 
further alleged became and is a part 
of the city school district, is sufficient 
as against a general demurrer. 
Kramm v. Bogue, 127 Cal. 122, 59 P 
394. (2) A petition for the transfer 
of pupils from one school district to 
another, is to be liberally construed, 
but it must set forth facts necessary 


to base an order of transfer on, and 
although a joint petition may be valid, 
it should specifically show that each 
petitioner seeking the transfer has 
children; therefore a joint petition 
for such transfer, which upon its face 
showed that the principal landowners 
had no children and did not specify 
who were the parents of children, is 
defective and open to demurrer. Nor- 
ton v. Lakeside Special School :Dist., 
Vier Arie oo a SV eos 


59. Kramm y. Bogue, 127 Cal. 122, 
59) P.394- 


[a] Allegation of residence suffi- 
cient.—Where such complaint alleges 


that the father is a resident of the © 


city school district, the child is prima 
facie entitled to the privileges of the 
school, and any reason which will jus- 
tify the school board in refusing such 
privileges is a matter of defense which 
need not be negatived in the com- 
plaint. Kramm vy. Bogue, 127 Cal. 122, 
59 P 394. 


60. Cole vy. McIntosh County School 
Dist. No. 29, 32 Okl. 692, 123 P 426, 
AnnCas1914A 459. 


[a] Former attendance at white 
school.—On an issue whether one is 
a negro or a white person, evidence 
that the person attended a white 
school in_ the state from which he 
came is admissible, if the law of that 
state prohibits negroes from attending 
white schools. Cole v. McIntosh 
County School Dist. No. 29, 32 Okl. 
692, 123 P 426, AnnCas1914A 459. 


61. Woolridge v. Galena Bd. of Ed- 
ucation, 98 Kan. 397, 157 P 1184. 


62. Northern v. McCaw, 189 Mo. A. 
362, 175 SW 3817. 


63. See supra § 202. 


64. State v. Cape Girardeau School 
Dist., 237 Mo. 670, 141 SW 640; Streich 
v. Aberdeen Independent School Dist. 
Bd. of Education, 34 S. D. 169, 147 NW 
UT, AnnCasi1917A 760, LRAI915A 632. 


65. Streich v. Aberdeen Independ- 
ent School Dist. Bd. of Education, st- 
pra. 

66. ee v. Dighton, 229 Mass. 304, 
118 NE1525 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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of health,®°? if reasonably exercised,°* except as to 
matters held to be exclusively within the jurisdiction 
of the board of education,®® and to such regulatory 
provisions as may be imposed by statute.‘® In the 
absence of express statutory authorization, a school 
board has no power to provide free medical treat- 
ment of school children of parents unable to pay for 
regular professional services." 


[§ 1001] b. Relating to Contagious and Infectious 
Diseases—(1) In General. A statute granting power 
to school directors to make and enforee all needful 
regulations to prevent the introduction and spread 
of contagious and infectious diseases by regulating 
intercourse of pupils with infected places, or by 
prohibiting attendance at the public schools of any 
pupil living in the same house in which any person 
may be suffering from contagious or infectious dis- 
eases,’* gives the school directors discretionary pow- 
er to regulate free from control by the courts if the 
power is reasonably exercised,** and is not in conflict 
with the powers granted to a board of health in giv- 
ing it jurisdiction. with reference to the same mat- 
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ters throughout the town or city. The school board 
has power to regulate concurrently with the board 
of health within the indicated limits.** Also under 
the statute the school directors have authority to 
maintain an action for a penalty for the violation of 
rules adopted to control an infectious disease.*® 


[§ 1002] (2) Vaccination—(a) Under Specific 
Statutory Requirement. The legislature may by ex- 
press provision require or empower a local or ad- 
ministrative authority to require vaccination of chil- 
dren as_a condition of their being admitted to the 
public schools, although smallpox be not prevalent 
or its outbreak not apprehended,’® and this power 
the state may delegate to a municipality and the 
municipality may vest in its officials broad discre- 
tion in its application and enforcement,*? a delega- 
tion of such power to a board of health infringing in 
no way upon the management of schools by school 
boards or directors.‘® Such enactments have been 
held to be a valid exercise of the police power of 
the legislature,“® and have also been held not to be 
in contravention of the provisions of the federal con- 


[a] Rule applied to exclusion of 
children afflicted with head-lice. Carr 
v. Dighton, supra. 


67. Gila County Globe School Dist. 
No. 1 v. Globe Bd. of Health, 20 Ariz. 
208,, 179| P55. 


68. See case infra this note, 


[a] Trachoma as ground for ex- 
clusion.—An order by a county board 
of health, requiring school officers to 
exclude from the schools children af- 
fected or suspected of being affected 
with trachoma is reasonable. Martin 
v. Craig, 42 N. D. 218, 173 NW 787. 


69. Crane v. Tillamook County 
eeuvol Dist. No. 14, 95 Or. 644, 188 P 
12. 


70. Cousins v. Burgie, 13 Pa. Dist. 
368, 28 Pa. Co. 381. 


71. McGilvra v. Seattle School 
Dist. No. 1, 113 Wash. 619, 194 P 817, 
12 ATR, 93" 


72. See statutory provisions. 


73. Duffield v. Williamsport School 
Dist., 162 Pa. 476, 29 A 742, 25 LRA 
152; In re Carroll Tp. School Dist., 
5a Distt lieota bas COs oO Use 


74. See cases infra this note. 


[a] Implied repeal.—(1) The act 
of April 11, 1899, giving school boards 
certain power over matters relating 
to the public health and to contagious 
and infectious diseases is not re- 
pealed by the act of March 30, 1903, 
authorizing cities of the third class to 
establish hospitals for contagious 
diseases outside the limits of the city. 
Allentown v. Wagner, 214 Pa. 210, 63 
A 697. (2) A general health law of 
1895 granting certain specific regula- 
tory powers to school directors and 
others is not repealed by the School 
Code of 1911. The earlier act is to be 


read into the school law. Com. v. 
Wilkins, 30 Pa. Dist. 213. 

75. See infra § 1005. 

76. Ala.—Herbert v. Demopolis 


School Bd. of Education, 197 Ala. 617, 
73 S 321. 


Ark.—State v. Martin, 134 Ark. 420, 
204 SW 622. 


Cal.—Abeel v. Clark, 84 Cal. 226, 24 
P 383. 


Conn.—Bissell vy. Davison, 65 Conn. 
183, 32 A 348, 29 LRA 251. 


Ky.—Hill v. Bickers, 171 Ky. 703, 
[56 C. J.—52] 


188 SW 766. 


N. H.—Barber v. Rochester School 
Bae82 No 1355 135=A 159: 


N. Y.—Viemeister v. White, 179 N. 
Y. 285, 72 NE 97, 108 AmSR 859, 70 
LRA 796; Peo. v. McIlwain, 151 NYS 
366; Matter of Walters, 84 Hun 457, 
32 NYS 322. 


Oh.—State v. Barberton Bd. of Ed- 
ucation, 76 Oh, St. 297, 81 NE 568 [aft 
29° Oh. Cir, Ctlsi5is Carriv. Board of 
Education, 1 OhNPNS 602. 


Pa.—Field v. Robinson, 198 Pa. 638, 
48 A 873; Com. v. Aiken, 64 Pa. Su- 
per. 96; Com. v. Wilkins, 30 Pa. Dist. 
213; Nissley Vv. Hummelstown 
School 95. Pas sDist.. (32,48, Paw Co: 
481. 


Wash.—State v. Shorrock, 55 Wash. 
208, 104 P 214. 


“The right to attend the public 


-schools of the state is necessarily sub- 


ject to some restrictions and limita- 
tions in the interest of the public 
health. A child afflicted with leprosy, 
smallpox, scarlet fever, or any other 
disease which is both dangerous and 
contagious, may be lawfully excluded 
from attendance so long as the dan- 
ger of contagion continues. Public 
health, as well as the interest of the 
school, requires this, as otherwise the 
school might be broken up and a pes- 
tilence spread abroad in the communi- 
ty. So a child recently exposed to 
such a disease may be denied the priv- 
ilege of our schools until all danger 
shall have passed. Smallpox is known 
of all to be a dangerous and conta- 
gious disease. If vaccination strongly 
tends to prevent the transmission or 
spread of this disease, it logically fol- 
lows that children may be refused ad- 
mission to the public schools until 
they have been vaccinated. The ap- 
pellant claims that vaccination does 
not tend to prevent smallpox but tends 
to bring about other diseases, and that 
it does much harm, with no good. It 
must be conceded that some laymen 
both learned and unlearned, and some 
physicians of great skill and repute, 
do not believe that vaccination is a 
preventive of smallpox. The common 
belief, however, is that it has a de- 
cided tendency to prevent the spread 
of this fearful disease and to render 
it less dangerous to those who con- 
tract it. While not accepted by all, 
it is accepted by the mass of the peo- 
ple, aS well as by most members of 


the medical profession. It has been 
general in our state and in most civ- 
ilized nations for generations. It is 
generally accepted in theory and gen- 
erally applied in practice, both by the 
voluntary action of the people and in 
obedience to the command of the law. 
Nearly every state of the Union has 
statutes to encourage or directly or 
indirectly to require vaccination, and 
this is true of most nations of Europe. 
It is required in nearly all the armies 
and navies of the world.. Vaccina- 
tion has been compulsory in England 
since 1854, and the last act upon the 
subject, passed in 1898, requires every 
child born in England to be vaccinat- 
ed within six months of its birth. It 
became compulsory in Bavaria in 
1807; Denmark, 1810; Sweden, 1814; 
Wurtemberg, Hesse and other Ger- 
man States, 1818; Prussia, 1835; Rou- 
mania, 1874; Hungary, 1876; and Ser- 
via, 1881. It is aided, encouraged, and 
to some extent compelled, in the oth- 
er Huropéean:, nations.» .. /o) eamltesis 
compulsory in but few states and cit- 
ies in this country, but it is counte- 
nanced or promoted in substantially 
all, and statutes requiring children 
to be vaccinated in order to attend 
the public schools have generally been 
sustained by the courts.” WViemeister 
Veo WW Ce cl ONE Yee 2 SOC ceONU ENO Tae Oee 
103 AmSR 859, 70 LRA 796. 


_ [a] Municipality.—(1) A township 
is a municipality within the meaning 
of a statute relating to the vaccina- 
tion of children in the public schools. 
Sprague v. Baldwin, 18 Pa. Co. 568. 
(2) A school district is reasonably em- 
braced within the designation of ‘‘mu- 
nicipality,” and as such is compre- 
hended in the provisions of the stat- 
ute requiring compulsory vaccination 
for the public health ‘in the several 
municipalities” of the commonwealth. 
Com. v. Butler, 76 Pa. Super. 113. 


Wt. Zuchtove King) 260) Wn Se a4e 
43 SCt 24, 67 L. ed. 194 [dism writ of 
error, (Tex. Civ. A.) 225 SW?) 267]. 


78. State v. Martin, 134 Ark. 420, 
204 SW 622. 


79. Cal.—French vy. Davidson, 143 
Cal. 658, 77 P 663; Abeel v. Clark, 84 
Gal. 226,, 24 P 383; State Bd.stof 


Health v. Watsonville School Dist., 
He CalleAwy oles 10) P Lez. 


N. H.—Barber vy. Rochester School 
Bad.,'82. N. H. 135; 135 iA 159. 


N. Y.—Viemeister v. White, 179 N. 
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stitution that no state shall deprive any person of 
any rights without due process of law,*° or of his 
right to liberty, health or happiness,** or of the equal 
protection of the laws,*? or of a provision of a state 
constitution relating to the maintenance of public 
schools wherein all children of eligible age may re- 
ceive an education;** and a section relating ex- 
pressly to vaccination is sufficiently covered by the 
general title of the act expressed as providing for 
more effectual protection of the public health to 
meet the constitutional requirements as to aptness of 
title.** A requirement of successful vaccination does 
not render the statute invalid for indefiniteness.*° 
Statutes requiring the exclusion from the publie 
schools of unvaccinated children are not inconsistent 
with or repealed by compulsory attendance laws sub- 
sequently enacted.8® Such a statute is mandatory 
on the persons upon whom it imposes the duty,** 
but on them exclusively. Where the statute ex- 
empts a child from the vaccination requirement on 
presentation of a physician’s certificate that he is an 
unfit subject for vaccination,®® the school board may 
require a new certificate from the child at any time 
whenever there is reasonable ground to believe that 
the child is no longer an unfit subject for vaccina- 
tion,®® and the board’s decision that reasonable 
grounds exist stands in the absence of evidence to 
the contrary.®! Where the power has been expressly 
conferred on the board by statute “to make and en- 
force such rules and regulations to secure the vac- 
cination of, and to prevent the spread of smallpox 
among the pupils attending or eligible to attend the 


Y. 235, 72 NE 97, 103. AmSR 859, 70/514, 110 P 137; 
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schools of the district, as in its opinion the safety 
and interests of the public require,” a regulation 
of the board excluding from school any unvaccinated 
child, even in the absence of threatened or existing 
epidemic, has been held to be a reasonable exercise 
of the power granted.*? 


[§ 1003] (b) In Absence of Specific Statutory 
Requirement—aa, In General. A mere general pow- 
er vested in administrative authorities to make such 
rules and regulations as they may deem necessary 
to the preservation of the public health, or to take 
such measures as in their judgment may be neces- 
sary for the protection of the people from dangerous 
diseases, does not, it has been held in the absence of 
the existence or present menace of such disease,*? 
justify a regulation forbidding children to be en- 
rolled in the public schools without a certificate of 
vaccination,®* but it has been held to the contrary 
that the power of the school authorities to exclude 
unvaccinated children from the publie schools is 
implied from a general grant to make all pfoper 
rules, ordinances and statutes for the government 
and management of the schools.®® 


[§ 1004] bb. During Period of Existing or Threat- 
ened Epidemic. Without a specific delegation of 
power,°®® local or administrative authorities having 


control of the schools or the general care of the pub- 


lic health are justified by the existence of an emer- 
gency in restricting admission to the public schools 
to children who have been vaccinated,®* or who have 
presented a physician’s certificate showing either 


LRA 796 [aff 88 App. Div. 44, 84 NYS 
712]; Matter of Walters, 84 Hun 457, 
32 NYS 322. 


Oh.—State v. Barberton Bd. of Ed- 
ucation,. 76 Oh. St. 297,.81 NE 568 
[afty29)-Ohs, Cir, Ct. 375i]2 


Pa.—Stull v. Reber, 215 Pa. 156, 
64 A 419; Nissley v. Hummelstown 
School, 5 Pa. Dist. 732, 18 Pa. Co. 
481; Sprague v. Baldwin, 18 Pa. Co. 
568. 


Tex.—New Braunfels v. Wald- 
schmidt, 109 Tex. 302, 207 SW 303 [rev 
(Civ. A.) 193 SW 1077]. 


Utah.—State v. Salt Lake City Bad. 
of Education, 21 Utah 401, 60 P 1013. 


80. Bissell v. Davison, 65 Conn. 
183, 32 A 348, 29 LRA 251; State .v. 
Barberton Bd. of Education, 76 Oh. 
Sti 697,81 NBD 568 [aff 29 Oh. Cir. ‘Ct. 
375; New Braunfels v. Waldschmidt, 
109 Tex. 302, 207 SW 3038 [rev (Civ. 
A.) 193 SW 1077]; McSween v. Ft. 
Worth School, 60 Tex. Civ. A. 270, 
129 SW 206. 


81. Cram v. Manchester School Bd., 
82 N.. H. 495, 136-A 263. 


S25 eZucht v.. King, * (Tex. ‘Cly., A.) 
225 SW 267 [certiorari dism 257 U. S. 
650 mem, 42 SCt 53 mem, 66 L. ed. 
416 mem]. 


83. Viemeister v. White, 88 App. 
Div. 44, 84 NYS 712 [aff 179 'N. Y. 235, 
72 NE. 97, 103 AmSR 859, 70 LRA 


796); Stull v. Reber, 215 Pa. 156, 64 
A 419. 

84. Com. v. Wilkins, 30 Pa. Dist. 
213. 


85. State v. Shorrock, 55 Wash. 
208, 104 P 214. 


' 86. State ¥. Martin, 134 Ark. 420, 
204 SW 622; State Bd. of Health v. 
Watsonville School Dist., 13 Cal. A. 


State v. Shorrock, 55 
Wash. 208, 104 P 214. 


Exclusion of unvaccinated child as 
defense in prosecution for violation 
of compulsory attendance law see in- 
fra § 1027. 


87. State Bd. of Health v. Watson- 
te School Dist., 18 Cal. A. 514, 110 
Peas 


88. See cases infra this note. 


[a] On superintendent, principal 
or teacher.—The duty of excluditg 
children who do not produce the re- 
quired certificate is upon the super- 
intendent, principals, and teachers in 
immediate charge of the schools, and 
not upon the school directors. Com. 
v. Rowe, 218 Pa. 168, 67 A 56; Com. 
Nauka 9 Pa. Dist. 625, 24 Pa. Co. 


89. See statutory provisions. 


90. Barber v. Rochester School Bd., 
S2N. (EG 135 8.5 Av 69. 


91. Barber v. Rochester School Bd., 
supra. 


92. State v. Barberton Bd. of Edu- 
eation, 76 Oh. St. 297, 81 NE 568, 10 
AnnCas 879. 


93. See infra § 1004. 


94. Ill—Burroughs v. Mortenson, 
312 Ill. 163, 143 NE 457; Peo. v. Chi- 
cago Bd. of Education, 234 Ill. 422, 84 
NE 1046, 17 LRANS 709; Potts v. 
Breen, 167 Ill. 67, 47 NE 81, 59 AmSR 
262, 39 LRA 152 [aff 60 Ill. A. 201]. 


Kan.—Osborn y. Russell, 64 Kan. 
507, 68 P 60. 


Mich.—Mathews v. Kalamazoo Bd. 
of Education, 127 Mich. 530, 86 NW 
1036, 54 LRA 7386. 


N. D.—Rhea v. Devils Lake Special 
School Dist. Bd. of Education, 41 N. D. 


449, 171 NW 103. 


OE i base at og v. Turney, .31: Oh. Cir. Ce 


Wis.—State v. Burdge, 95 Wis. 390, 
he aa 347, 60 AmSR 123, 37 LRA 


95. In re Rebenack, 62 Mo. A. 8; 


Chrestman v. Tompkins, (Tex. Civ. A.): 


5 SW (2d) 257; Johnson vy. Dallas, 
(Tex. Civ. A.) 291 SW 972. 


96. See supra § 1002. 


97. Ill—-Hagler vy. Larner, 284 Ill. 
547, 120 NE 575. 


Ind.—Blue v. Beach, 155 Ind. 121, 
56 NE 89, 80 AmSR 195, 50 LRA 64. 


Ky.—Hill v. Bickers, 171 Ky. 703, 
188 SW 766; Highland Park Graded 
Common School Dist. No. 46 v. Mc- 
Murtry, 169 Ky. 457, 184 SW 390. 


Minn.—Bright v. Beard, 132 Minn. 
875, 157 NW 501, AnnCas1918A 399; 
State v. Zimmerman, 86 Minn. 353, 90 
NW 783, 91 AmSR 351, 58 LRA 78. 


Mo.—State vy. Cole, 220 Mo. Got wy 
SW 424, 22 LRANS 986.4 


N. C.—Hutchins v. Durham School 
Committee, 187 N. C. 68, 49 SE 46. 


Pa.—Duffield v. Williamsport School 


neh yes 162 Pa. 476, 29 A 742, 25 LRA 


S. D.—Glover v. Lead Bd. of Educa- 
tion, 14 S. D. 139, 84 NW 761. 


Tex.—Staffel v. San Antonio School 
Bd. of Education, (Civ. -A.) 201 SW 
413; Zucht_v. San Antonio School Ba., 
(Civ. A.) 170 SW 840. 


Utah.—State v. Salt Lake City Bd. 
of Education, 21 Utah 401, 60 P1013. 


Wash.—State v. Partlow, 119 Wash. 
316, 205 P 420. 


[a] Compulsory education law in- 
applicable.—A parent whose child is 
refused admission for nonvaccination 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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that the child has been vaccinated®*® or by repeated 
trials has been shown to be immune from vaccina- 
tion,®® or is not a fit subject for vaccination.! It has 
been held that a school board in time of actual or 
threatened epidemic may make a regulation execlud- 
ing unvaccinated children even though the unvac- 
cinated child presents a physician’s certificate that 
he is not a fit subject for vaccination and the statute 
expressly provides that the presentation of such cer- 
tificate shall exempt the child from the operation of 
the statute requiring vaccination,? and even though 
the child has not been exposed. The power of the 
school board to suspend or exclude an unvaccinated 
pupil at such a time is not abridged in any way by 
the compulsory attendance act,* or by another law 
granting power to another board to act concurrently 
in the emergency.® The board’s regulation must be 
reasonable,® and must conform with all constitution- 
al requirements,’ but, in'the first instance, the board 
is the judge of its reasonableness, and the court will 
not interfere unless it is clearly shown that there has 
been an abuse of its discretion. The school board 
may regulate the form of certificate to prevent eva- 
sion of the statute,® and in such case the physician’s 
certificate must follow the prescribed form.1®° The 
certificate, when given, is conclusive evidence in fa- 
vor of the pupil that he has complied with the 
rule,*? in the absence of evidence of fraud.1? 


{§ 1005] c. Enforcement—(1) In General. 
School directors have authority to maintain an ac- 
tion for a penalty for the violation of rules adopted 
to control the spread of contagious or infectious dis- 
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ease;1* and where the directors themselves are 
guilty of violation of a statutory requirement laying 
on them.the duty to provide for vaccination of pub- 
lic school children,!* they may be prosecuted in an 
action brought in the name of the state,1° or proceed- 
ed against in mandamus proceedings on petition of a 
citizen,+® although in the absence of proof no decree 
will be made against the directors.1’ The action 
to compel obedience to the vaccination statute must 
be brought against the person or persons on whom , 
the statute imposes the duty of enforcement,*® as, 
for example, the school board or directors,'® or the 
school principal.2° Where the statute provides rem- 
edies for its enforcement, action must be brought 
under the statute.?? 


[§ 1006] (2) Enforcement Agencies and Agents.” 
A board of edueation, incorporated to maintain ef-. 
ficient, free public schools, unless expressly restrict- 
ed, necessarily possesses the power to employ such 
persons as are required to accomplish that purpose,?* 
as, for example, doctors,”* dentists,?> and nurses?® 
to make an inspection of the physical condition of 
the pupils in the schools which it controls; but such 


- agents have no power to order the exclusion from 


the publie schools of an unvaccinated child without 
the authorization of the school board.?7_ Under char- 
ter and statutory provisions granting to the school 
board authority to employ necessary persons and 
to expend local funds for necessary purposes to be 
determined by the board,?* the board may establish 
a health department, appoint its officers and agents 
and expend moneys out of the local school fund 


cannot be held liable for violation of 
the compulsory education law of 
Pennsylvania. Com. v. Smith, 9 Pa. 
Dist. 625, 24 Pa. Co. 129, 8.Del. Co. 
61. 


98. 
Ba., 


Auten v. Little Rock School 
83 Ark. 431, 104 SW 130; Ger- 
hard v. Packer Tp. School Dist., 9 
Pa. Dist. 729, 24 Pa. Co. 339; Cousins 
v. Warren Borough School Dist., 28 
Pa. Co. 381. 


99. Auten v. Little Rock School 
Bd., 83 Ark. 431, 104 SW 130. 


1. State v. Barberton Bd. of Edu- 
eation, 76 Oh. St. 297, 81 NE 568 [aff 
29 (Oh! Cir. (Ct. e875]. 


2. Hammond v. Hyde Park, 195 
Mass, 29, 80 NE 650. 
3. Hagler v. Larner, 284 Ill. 547, 


120 NE 575. r 


4. State v. Cole, 220 Mo. 697, 119 
SW 424, 22 LRANS 986. 


Exclusion of unvaccinated child as 
defense in prosecution for violation 
of compulsory attendance act see in- 
fra § 1027. 


5. McSweenv. Ft. Worth School, 60 
Tex. Civ. A. 270, 129 SW 206. 


6. State v. Martin, 134 Ark. 420, 
204 SW 622; Duffield v. Williamsport 
School Dist., 162 Pa. 476, 29 A 742, 25 
LRA 152; Staffel v. San Antonio 
School Bd. of Education, (Tex. Civ. 
A.) 201 SW 413. 


[a] Requiring renewal of certifi- 
cate.—Under a statute giving school 
committees general charge and super- 
intendence of the public schools, a 
regulation of a school committee re- 
quiring every pupil having a physi- 
cian’s certificate stating that he is not 
a fit subject for vaccination to renew 
“such certificate once in two months 
is not, as a matter of law, so unrea- 


sonable or arbitrary as to be invalid 
or discriminatory. Spofford v. Carl- 
ton, 238 Mass. 528, 131 NE 314. 


__[b] Requiring vaccination by scar- 
ification.—Under the statute a school 
board may require pupils to be vacci- 
nated against smallpox as a prerequi- 
site to attendance at school, and its 
action in requiring that such vacci- 
nation be by scarification and injec- 
tion of cowpox rather than by taking 
medicine internally is neither arbi- 
trary, unreasonable, nor in violation of 
the constitution. Abney v. Fox, (Tex. 
Civ. A.) 250 SW 210. 


Regulation excluding unvaccinated 
child in absence of epidemic as reason- 
able exercise ef express power to take 
necessary measures for prevention of 
smallpox see supra § 1002. 


7. Hagler v. Larner, 284 Ill. 547, 
120 NE 575; Staffel v. San Antonio 
School Bd. of Education, (Tex. Civ. 
A.) 201 SW 413; Zucht v. San An- 
tonio School Bad., 
SW 840; McSween vy. Ft. Worth School, 
GOP Dex Clv VA. oo2 10 hi2 OF 1 We e206; 
Clowes v. Edmonton School Dist. No. 
1,09 Alta. Li. 106: 


8. State v. Martin, 134 Ark. 420, 204 
SW 622; Peo. v. Lansing Bd. of Edu- 
cation, 224 Mich. 388, 195 NW _ 95; 
Duffield v. Williarasport School Dist., 
162 Pa. 476, 29 A 742, 25 LRA 152. 


9. Lee v. Marsh, 230 Pa. 351, 79 A 
564. 

10. Lee v. Marsh, supra. 

11. Auten v. Little Rock School 
Ba., 83 Ark. 431, 104 SW 130; Stull v. 
Reber, 215 Pa. 156, 64 A 419; Cousins 
v. Burgie, 13 Pa. Dist. 368, 28 Pa. Co. 
381. 

12. Cousins v. Burgie, 13 Pa. Dist. 
368, 28 Pa. Co. 381. 


13. Wayne Tp. School Directors v. 


(Tex. Civ. A.) 170; 


Rosencrans, 30 Pa. Co. 9. 
14. See supra § 1002. 


15. State v. Beil, 157 Ind. 25, 60 
NE 672; Com. v. Wilkins, 75 Pa. Su- 
per. 305 [aff 30 Pa. Dist. 213]. 


16. Croyle Tp. School Dist., 29 Pa. 
Co. 93. 


17. Croyle Tp. School Dist., supra. 


18. See cases infra notes 19, 20. 
19. State v. Beil, 157 Ind. 25, 60 
NE 672. 


20. Com. v. Rowe, 218 Pa. 168, 67 
A 56. s 


21. Com. v. Millcreek Tp, School, 
30 Pa. Dist. 474. 


[a] Mandamus will not lie against 
school directors to compel obedience 
to vaccination statute where the stat- 
ute provides its own remedy. Com. 
va Deouegls Tp. School, 30 Pa. Dist. 


22. Health boards and 
generally see Health §§ 15-28. 


23. Hallett v. Post Printing, etc., 
Co., 68 Colo. 573, 192 P 658, 12 ALR 
919; State v. Brown, 112 Minn. 370, 
128 NW 294. 


24. Hallett v. Post Printing, etc., 
Ny 68 Colo. 573, 192 P 658, 12 ALR 


officers, 


25. Hallett v. Post Printing, etc., 
Co., supra, 


26. Hallett v. Post Printing, etc., 
Co., 68 Colo, 573, 192 P 658, 12 ALR 
919; State v. Brown, 112 Minn. 370, 
128 NW 294. 


27. Highland Park Graded Com- 
mon School Dist. No. 46 v. McMurtry, 
169 Ky. 457, 184 SW 390. 


28. See statutory provisions, 
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therefor.2® Under some statutes,®° the appointment 
of sanitary agents by the board is subject to the 
approval of the court,?! but the statement of facts 
necessitating the appointment by the board will be 
accepted as prima facie true and the appointment 
confirmed in the absence of contradictory evidence.” 
The school district, not the poor district, is lable 
for the compensation of such an agent.°* Where 
the statute requires court approval of the appoint- 
ment of sanitary agents,®* a physician cannot re- 
cover against the school district for services alleged 
to have been rendered as sanitary agent under the 
statute in the absence of approval by the court of 
the contract employing him.*® 


[§ 1007] 5. Payment for Tuition and Other 
School Purposes®*—a. In General. Generally speak- 
ing, instruction.in the public schools of a district is 
free to all ehildren of school age resident therein 
either by provision of statute,?7 or by the state con- 
stitution;** and the rule applies to pupils attending 
the “common school department” of a private school 
which by arrangement with the county board has 
established such department in lieu of the public 
school for the district and has had the benefit of the 
common school fund for the district,?® and to pupils 
attending the public school in another district under 
an arrangement for payment of tuition fees to the 
re ‘eivine district trustees out of the school fund of 
the sending district.4° The fact that money from 
private sources is paid into the school funds for 
equipment does not change the character of a publie 
school so as to permit the charging of a tuition fee.*! 
A constitutional or statutory provision for free in- 
struction to resident pupils applies only in regard to 
the regular prescribed course of study for public 
schools,*? or to courses which may be taught in the 
public schools under the statutes,** and does not pre- 


29. Dallas v. Mosely, 


(Dex Civs 
A.) 286 SW 497. 
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not by action for recovery of arrears 
on an alleged implied contract (Lon- 
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vent the school authorities from permitting ‘a teach- 
er to instruct in other branches and to charge the 
pupils fees therefor,‘ if the efficiency of the instrue- 
tion in the prescribed common school branches is not 
thereby 1mpaired.*° 


[§ 1008] b. Incidental and Supplemental Fees.*° 
Whether incidental fees for school purposes other 
than tuition may be charged to the pupils in the 
publie schools by the school authorities depends up- 
on the terms of the constitution or statute.47 Where 
free public school instruction is guaranteed to resi- 
dents by the constitution, a statute authorizing trus- 
tees to charge incidental fees to pupils is unconstitu- 
tional so far as it relates to resident pupils, but not 
with respect to nonresident pupils.4* Where the con- 
stitution provides for the establishment of a uniform 
system of free public schools throughout the state, 
but such system has never been established, a special 
act for a particular district is not unconstitutional 
because of the fact that it provides for supplemen- 
tary tuition fees to be paid by pupils to meet the 
expenses of the school attended by them;** but where 
a free public school system has been established un- 
der the constitutional provision, a special act author- 
izing the charging of supplemental fees for tuition 
is unconstitutional.°® If the statute makes no pro- 
vision for a fund to meet necessary school expenses 
other than instruction, county boards have a right 
to prescribe a reasonable method for the raising. of 
the necessary money and to delegate the authority to 
district boards and teachers to enforce such rule;*! 
and a requirement of a reasonable incidental fee 
for the purpose as a condition precedent to attend- 
ance of the pupil is a proper method for raising such 
fund;°? but it has been held that, where the statute 
enumerates the powers of local school boards and 
nowhere grants them authority to raise funds or 


238, 128 NW 899, 31 LRANS 787. 


30. See statutory provisions. 


31. In re West Wheatfield Town- 
ship’s Sanitary Agent, 10 Pa. Dist. 
76. 


32. In re West Wheatfield Town- 
ship’s Sanitary Agent, supra. 


33. Meteer v. Leidy Tp. Poor Dist., 
15 Pa. Dist. 360. 


34. See cases supra note 31. 


35. .Taylor v. Canton Tp. School 
IDASte econ Awe On aloe 3 


36. Residence as determining eli- 
gibility for free school privileges see 
supra §§ 986-989. 


Taxation for tuition of transferred 
pupils see supra § 993. 


37. Major v. Cayce, 98 Ky. 357, 33 
Sw 93, 17 KyL 967, 30 LRA 697; 
State v. Independent School Dist. No. 
40 Bd. of Education, 91 Minn. 268, 97 
NW 885; Young v. Fountain Inn 
Graded School, 64 S. C. 131, 41 SE 
824. See also supra § 986. 


[a] In England (1) under the Ele- 
mentary Education Acts (1870-1880) 
weekly fees were charged for tuition 
in the public elementary schools. At- 
tendance was compulsory and pay- 
ment of the fee was necessary to con- 
stitute attendance under the act. En- 
forcement of the payment was by a 
criminal prosecution for violation of 
the order for attendance (Saunders 
v. Richardson, 7 Q. B. D. 388), (2) and 


BOs School Bd. v. Wright, 12 Q. B. D. 


38. Ga.—Brinson v. Jackson, 168 
Ga. 3538, 148 SE 96; Claxton v. Stan- 
ford, 160 Ga. 752, 128 SE 887; Brewer 
v. Ray, 149 Ga. 596, 101 SE 667; Ir- 
vin v. Gregory, 86 Ga. 605, 13 SE 120. 


Kan.—Lawrence Bd. of Education 
v. Dick, 70 Kan. 434, 78 P 812. 


Mo.—Roach v. St. Louis Public 
Schools, 77 Mo. 484; Barnard School 
Dist. v. Matherly, 90 Mo. A. 403. 


N. C.—Lowery v. Kernersville 
ae ae School, 140 N. C. 38, 52 SE 

Wis.—State v. Eau Claire Bd. of 
Hducation, 96 Wis. 95, 71 NW 123; 
State v. Joint School Dist. No. 1, 65 
Wis. 631, 27 NW 829, 56 AmR 683. 


39. Wilson v. Stanford, 133 Ga. 
483, 66 SE 258. See Washington 
Academy v. Cruikshank, 43 Misc. 197, 
88 NYS 330 (holding that a contract 
between a village board of education 
and the trustees of a private academy 
for the instruction therein of public 
school pupils is not ultra vires). 


40. Taylor v. Matthews, 10 Ga. A. 
852, 75 SH 166. 


41. State vy. Wilson, 221 Mo. A. 9, 
297 SW 419. 


42. Major v. Cayce, 98 Ky. 357, 33 
SW 93, 17 KyL 967, 30 LRA 697, 


43. Maxcy v. Oshkosh, 144 Wis. 


44. Major v. Cayce, 98 Ky. 357, 33 
SW 93,17 KyL 967, 30 LRA 697, 


45. Major v. Cayce, supra. 


46. Segregation in classes of non- 
paying pupils see infra § 1065. 


47. See cases infra this section. 


48. Irvin v. Gregory, 86 Ga. 605, 
13 SE 120. 


49. Felder v. Johnston, 127 S. C. 
215, 121 SE 54; Holler v. Rock Hill 
School Dist., 60 S. C. 41, 38 SE 220. 


50. Logan County Special School 
Dist.(No. 65 v. Bangs, 144 Ark. 34, 221 
SW 1060. 


51. Kennedy v. County Bd. of Ed- 
ucation, 214 Ala. 349, 107 S 907; Ry- 
an v. Sawyer, 195 Ala. 69, 70 S 652; 
Roberson vy. Oliver, 189 Ala. 82, 66 S 
645; Bryant v. Whisenant, 167 Ala. 
325, 52 S 525, 140 AmSR 41. 


52. Bryant v. Whisenant, supra. 


fa] For heating and lighting.—A 
rule requiring public school pupils, 
excepting children of indigent par- 
ents, to pay an incidental fee of not 
less than twenty-five cents, nor more 
than one dollar, to provide a fund for 
heating and lighting the schoolrooms, 
is reasonable, and a pupil who fails 
to comply with it may be excluded 
from attendance. Bryant v. Whise- 
na 167 Ala. 325, 52 S 525, 140 AmSR 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1008-1012] 


handle moneys and does subject their acts to super- 
vision of the county board of education, the local 
board has no power, in the absence of consent of 
the county board, to assess an incidental fee against 
parents for each child in the public schools to raise 
a fund for school purposes other than tuition.®? 
Where under the statute school boards have the 
power to require the payment of incidental fees to 
meet necessary incidental expenses of the school 
other than tuition,®* they have no right to charge a 
larger fee than is necessary for the incidental pur- 
pose and to direct payment of the excess into the 
fund for tuition in order that thereby the school 
term might be prolonged;°> nor has a teacher a 
right to charge a fee to supplement her salary,®® 
even though authorized by the county and the local 
board to do so.°? 


[§ 1009] c. Payments by Nonresidents in Gener- 
al.°S Under constitutional or statutory provisions 
granting free instruction in public schools of a dis- 
trict to all children of school age resident therein,®® 
nonresidents®® are not entitled to free school privi- 
leges,°t but under board regulations authorized by 
statute,°? they may become entitled to such privi- 
leges on payment of a nonresident’s tuition fee%? 
by the parent, guardian, or custodian of such pupil,°# 
particularly where he contracts to pay such tui- 
tion.°® Where the residence of the parent and the 
resulting lability for tuition of his children is in 
dispute, and the claim-is compromised by the parent 
giving a note for the tuition, the parent is liable on 
the note on proof that it was given in compromise of 
the claim.°® In the absence of payment or agreement 
to pay by parent, guardian or custodian, the school 
district in which the pupil resides will be lable for 
the tuition fee.°7 A statute exempting nonresident 
children of soldiers “of the late war of the rebel- 
lion” from payment of tuition charged nonresidents 
generally has been held unconstitutional.*8 
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[§ 1010] d. Payments by Inmates of Institutions. 
Where under the statute inmates of a charitable in- 
stitution are entitled to schooling in the publie school 
of the district in which the institution is located at 
the expense of the district where such inmates lived 
immediately before becoming inmates,°® the district 
where they receive their schooling is entitled to reim- 
bursement from the district of their residence.“ So 
where it is held that orphans in an orphan asylum, 
having no other home, are entitled to free schooling 
in the district where the asylum is located,’ a dis- 
trict is not entitled to payment by an institution 
originally outside the district boundaries after the 
boundaries have been extended to include it,*? even 
though before the extension of houndaries it had 
been entitled under the terms of a contract in which 
the asylum had obligated itself to pay.** 


[§ 1011] e. On Transfer to Grade School in Other 
District—(1) Rights and Liabilities under Statute 
—(a) In General. Where pupils eligible under the 
statute for transfer from the district in which they 
reside to a school in an adjoining district** have been 
transferred in accordance with the terms of the 
statute, the cost of their tuition must be paid to the 
receiving district by the county’® or district or 
school corporation from which they are received or 
transferred,*® and where the sending district con- 
sents to the transfer,’’ its liability continues until 
the arrangement is terminated by its own terms or 
by notice to the receiving district from the sending 
district.78 A transfer from a public school to a 
sectarian college and the receipt of tuition charges 
by the college out of the public funds has been held 
to be in violation of constitutional restriction.*® 


[§ 1012] (b) Conditions Precedent to Liability. 
The consent of both sending and receiving districts 
to the transfer,®° affirmatively given,*! and the ap- 


53. Young v. Fountain Inn Grad- 
ed School, 64 S. C. 181, 41 SE 824. 


[a] For improvements in school 
property.—Where the school funds 
are sufficient only to pay the teachers, 
trustees cannot require pupils to pay 
incidental fees into a fund for pay- 
ment of bill for improvements. 
Young v. Fountain Inn Graded School, 
64 S. C. 131, 41 SE 824, 


54. See cases supra note 51. 


55. Roberson v. Oliver, 189 Ala. 82, 
66 S 645. 


[a] Twenty-five cents a month 
against each child, for the purpose 
of providing a fund for heating the 
schoolroom, for brooms, and for wa- 
ter buckets, is reasonable and prop- 
er. Kennedy v. County Bd. of Edu- 
eation, 214 Ala. 349, 107 S 907, 


56. Hughes v. Outlaw, 197 
452, 73 S 16, AnnCas1918C 872. 


57. Hughes v. Outlaw, supra. 


58. Ihiability for payment of fee 
on transfer by one district to another 
see infra §§ 1011-1013. 


59. See supra § 1007. 
60. See supra § 987. 


61. Winchester Bd. of Education v. 
Foster, 116 Ky. 484, 76 SW 354, 25 
KyL 723; Binde v. Klinge, 30 Mo. A. 
2Siog State v. Superior School Diets 


Ala. 


55 Nebr. 317, 75 NW 855. 


62. See statutory provisions. 


63. Rogers v. Carlisle Graded 
School, 138 SW 587, 11 KyL 934, - 


64. Fractional School Dist. No. 1 
v. Yerrington, 108 Mich, 414, 66 NW 
324, : 


65. Wrentham v. Fales, 185 Mass. 
539, 70 NE 9386. 


66. Barnard School Dist. v. Math- 
erly, 90 Mo. A. 403. 


67. See infra § 1011. 


68. Mercer Union School Dist. v. 
oe tr Tp, Sehool Dist., 21 Pa. 
) 


69. See supra § 988. 


70. State v. Eveland, 117: Oh. St. 
59, 158 NE 169; State v. Sherman, 
104 Oh, ‘St! 317, 135) INE) 6253), Ben 
Avon School Dist. v. Pittsburgh 
School Dist., 77 Pa. Super. 75. 


71. See supra § 988. 


72. Grand Lodge I. O. O. F. v. El- 
kins Independent School Dist. Bd. of 
Education, 90 W. Va. 8,/110 SE 440, 
48 ALR 1092. 


73. Grand Lodge I. O. O. F. v. Bl- 
kins Independent School Dist. Bd. of 
Education, supra. 


74. See supra § 993. 


75. State v. Hamilton, 
TAG ONS: bi. 


76. Ind.—Kerr v. Perry School Tp., 
162 Ind. 310, 70 NE 246. 


Iowa.—Horton Dist. Tp. v. Ocheye- 


69 Miss. 


proval of the county superintendent,*? or, if the con- 
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Tex.—Slocomb v. Cameron Inde- 
pendent School Dist., 116 Tex. 288, 
288 SW 1064. 
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78. Wallingford v. Clarendon, 81 
Vt. 245, 69 A 734, 


79. Williams v. Stanton Common 
School Dist. Bd. of Trustees, 173 Ky. 
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Ky. 133, 188 SW 1058. 


80. Board of Education v. Board 
of Education, 50 Oh. St. 439, 38 NE 
23; Board of Education v. Board of 
Education, 3 OhS&CP 70, 2 OhNP 256; 
West Fallowfield School Dist. v. Hast 
Fallowfield School Dist., 22 Pa. Dist. 
932; Wallingford v. Clarendon, 81 Vt. 
245, 69 A 734; Hardwick Town School 
Dist. v. Wolcott Town Dist., 78 Vt. 
23, 61 A 471. : 


81. Board of Education v. Board 
of Education, 3 OhS&CP 70, 2 OhNP 
256. 


82. Hutchinson Bd. of Education 
v. Reno Community High School, 124 
Kan. 175, 257 P 957; Cotton County 
School Dist. No. 268 v. Devol Bd. of 
Education, 129 Okl. 94, 263 P 445, 
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sent of the home district is not given and it has no 
knowledge that the children are being taught in the 
other district, notice by the receiving district to the 
home district that claim for tuition will be made,** 
may be conditions precedent to the home district’s 
liability where the statute so stipulates. The consent 
of the home district is not necessary where the cir- 
cumstances are such as to give the pupil under the 
terms of the statute an absolute right to the trans- 
fers 


[§ 1013] (2) Rights and Liabilities under Con- 
tract. The liability of the sending district may rest 
upon contract,®® an oral contract being sufficient for 
the purpose in the absence of statutory requirement 
to the contrary.8® The power of a district to dis- 
continue its own school and to contract with another 
district for the teaching of its pupils can only be ex- 
ercised within statutory limitations where such ex- 
ist,®7 as, for example, that the consent of the county 
superintendent be first obtained,*® and, in such ease, 
the county superintendent in granting permission 
must act within the power granted him in order to 
give validity to the contract.®® 


{[§ 1014] f. On Attendance at High School in Oth- 
er County, Town, or District—(1) Rights and Lia- 
bilities under Statute—(a) In General. Under stat- 
utes vroviding for the transfer of pupils fren the 
comm.on schools of one district to those of another,?° 
the directors of a district maintaining no high school 
are entitled to authorize qualified pupils residing in 
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the district to attend the high school in another dis- 
trict at the expense of the home district.°t Under 
specific high school statutes making counties, towns, 
or districts which are under obligation to furnish 
high school instruction to pupils residing therein but 
whieh have no high school of their own liable to par- 
ents or guardians for the cost of tuition in a high 
school in another county, town, or district,°? liabil- 
ity is conditioned on a duty to furnish instruction 


and on authority to maintain a high school for the 


purpose,®® and on the constitutionality®* and man- 
datory character of the statute;°* also on its being 
in force in the county and district involved.*® A 
statute which governs the rights and liabilities be- 
tween counties exclusively has no application to a 
case involving different school districts within the 
same county,’ and a statute giving a right of ac- 
tion to parents and receiving districts against the 
home district for recovery of tuition gives no right 
of action against the home district to academies or 
approved schools as such.°® Where the town or dis- 
trict or county is under a legal obligation to furnish 
high school instruction to all resident pupils who 
are prepared therefor,®® and there is no high school 
in the county, town, or district, or a more convenient 
high school in another county where the statute al- 
lows attendance at the latter school,? it is liable for 
the tuition charges? of such pupils as are eligible 
under the statute,* and who have complied with its 
requirements,‘ in a high school, meeting the statutory 
requirements® in another county, town, or district,® 


83. Thorn Tp. Bd. of Education 
v. Licking Tp. Bd. of Education, 20 
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84 Board of Education v. Board 
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[1927] 3 DomLR 178, [1927] 2 West 
Wkly 159. 


87. Peterson v. Pratt, 
462, 167 NW 101. 


183 Iowa 


88. Peterson v. Pratt, supra. 
89. Peterson v. Pratt, supra. 
{a] Permission to close school for 


the school year granted by the county 
superintendent to a school district 
will not support the validity of a con- 
tract made with an adjoining district 
to teach its pupils where the county 
superintendent had power to shorten 
the school term but no power to close 
it for the school year. Peterson v. 
Pratt, 183 Iowa 462, 167 NW 101. 


90. See statutory provisions. 

91. Peo. v. Moore, 240 Ill. 408, 88 
NE 979. 

92. See statutory provisions. 

93. Burling v. Trembley, 113 Kan. 


746, 216 P 285; Hurlburt v. Boxford, 
171 Mass. 501, 502, 50 NE 1043; Park- 
er. Vv. Lyndeborough, TION HE 99, 100 
A 7; State v. Bushnell, 95 Oh. St. 
203, 116 NE 464. 


“In many towns in the State there 
are academies, or schools of a grade 
equal to that of high schools, main- 
tained from the income of funds left 


‘for the purpose, and which are free 


to the children of the inhabitants; 
and we have no doubt that the act 
before uS was drawn with this fact 
in view. There is no reason why a 
town which is not obliged by law to 
maintain a high school, and which 
has a school of equal grade within 
its borders, should be obliged to pay 
for the tuition of a child of one of 
its inhabitants in another town, be- 
cause the parent of the child prefers 
one school to the other. And, as we 
construe the statute, this is ‘not re- 
quired.” Hurlburt v. Boxford, supra, 


[a] Town not authorized to main- 
tain high school (1) is not liable to a 
parent of a resident pupil for the 
cost of tuition in a high school in an- 
other town (Union School Dist. v. 
School Dist. No. 20, 71 N. H. 269, 52 
A 850), (2) especially where a school 
of a grade corresponding to a high 
school is maintained in the town of 
the pupil’s, residence (Hurlburt v. 
Boxford, 171 Mass. 501, 50 NE 1048), 
(3) and if in such a case the parent 
pays the tuition of his child attend- 
ing in a neighboring town, he cannot 
recover the amount paid from the 
town in which he resides (Hurlburt v. 
Boxford, supra). 


94. See supra § 997. 
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12 Oh. Cir. Dec. 837; Ashland Tp, Bd. 
of Education v. Montgomery Tp. Bd. 
of Education, 10 OhS&CP 459, 8 OhNP 
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[a] Statute held  directory.—A 
mandatory statute is anaended by sub- 
stituting “may” for “shall” changing 
the obligation to pay tuition cost of 
resident pupils in a high school of 
another district into a permission to 
pay. Under the statute as amended 


there is no liability on the district to 
pay such costs. State v. Columbia 
Tp. Bd. of Education. 21 Oh. Cir. Ct. 
383, 12 Oh. Cir. Dec. 337; Ashland Tp. 
Bd. of Education v. Montg omery Tp. 
Bd. of Education, 10 OhS&CP 459, 8 
OhNP 21. 


96. Blake v. Parsons Bd. of Educa-: 
tion, 112 Kan. 266, 210 P 351. 


97. Hellier Graded School Dist. v. 
Pike County Bd. of Education, 233 Ky. 
63, 24 SW (2d) 934. 


98. New Hampton Inst. v. North- 
wood School Dist., 74 N. H. 412, 68 A 
538; Sanborn Seminary v. Newton, 73 
N. H, 109, 59 A 614. Pew 


99. See cases supra note 93. 
1. See statutory provisions. 
2. See cases infra note 6. 

3. See supra § 997, 

4 Seeinfra § 1013. 


5. Nearest and most convenient 
see supra § 997. 
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Dist. No. 4 v. Wallace County, 127 
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County, 127 Kan. 292, 2738 P 427; Lo- 
gan County School Dist. No. 49 v. 
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School, 126 Kan. 51, 267 P 23. 
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maucatlon: 217 Ky. 67,°288 Sw 1012; 
Christian County Bd. of Education v. 
Morris, 207 Ky. 221, 268 SW 1106. 
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Me.—Goodwin v. Charleston, 100 
Me. 549, 62 A 606, 
Mo.—State v. St. Louis County 


Court, 311 Mo. 167, 277 SW 934. 


Mont.—Peterson v. Cascade County 
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or in the county high school;’ and if the debtor coun- 
ty, town, or district neglects or refuses to pay such 
tuition, it shall be liable to the parent of the child 
paying the same,® or to the county, town, or district 
furnishing the tuition.® There is no liability under 
the statute on a district which has a high school,*° 
or, in some states, where the district is cooperating 
with other districts in the construction of a high 
school under a statute providing for free high school 
instruction of its pupils during the period of pay- 
ment of the construction bonds which it has as- 
sumed.'t Nor is there any liability on a county, 
although it has no county high school in the county 
seat, for tuition charges of county pupils in the city 
high school in the county seat, where the county 
board maintains a high school in the district where 
the pupil resides.1?, Where, under the system estab- 
lished by the school statute, there are both common 
school districts and high school districts with dif- 


. ferent governing boards, the statute is held to impose 


liability on the high school, and not the common 
school, district.1* The parent of the child if he is 
able to pay is lable,t* under the terms of a statute 
conditioning the liability of the home district on the 
parent’s inability to pay.1®° The parent paying the 
fee may recover from the district where he resides 
even though his child was\already in attendance at 
the high school of the outside district when the 
statute creating the lability of the home district 
was enacted,!® provided there was no contract in 
existence governing such attendance;** but in such 
case there is no legal obligation on the parent to 
pay if the tuition was given under an agreement 
between the districts by which the receiving district 
undertook to look to the sending district only for its 
pay.18 Where a county high school to serve districts 
in the county which have no high school is established 
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under the statute, a parent residing in a district with- 
out a high school cannot claim the right to send his 
child to a high school in another district in prefer- 
ence to the county high school,?® and, if he does so, 
he, and not his home district, must pay the tuition 
charges.”° 


[§ 1015] (b) Constitutionality of Statute. Stat- 
utes providing for admission of high school pupils 
residing in a nonhigh school district into high schools 
of outside districts?! have been held valid,?? but 
have been held invalid where they establish a maxi- 
mum charge for tuition which may be less than the 
actual cost thereof,?? or discriminate between par- 
ents able to pay the tuition charges and those who. 
are not able to do so,** or provide for payment out 
of a state fund raised by taxes laid on all districts 
including those which support high schools with 
those which do not.25 Where the tax for the state 
fund is laid on the counties throughout the state, 
and the burden is distributed equally on all within 
the county, a statute has been held to be constitu- 
tional.2® A statute fixing a maximum charge against 
the district at less than actual cost but also permit- 
ting a charge against the parent for the balance is 
constitutional.27 A statute fixing the maximum 
charge and not giving authority to the receiving dis- 
trict to supplement it by a charge against the par- 
ent has been held constitutional where it reserved 
the right to the district to refuse to admit nonresi- 
dents where it could not do so “without constructing 
or renting additional buildings, hiring exra teachers, 
or for other reasonable cause.”?8 A statute provid- 
ing for high school attendance outside the pupil’s 
district has been held to violate a constitutional re- 
quirement that the directors of school districts “shall 
have control of instruction in the public schools of 
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538. 
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Dist. v. Carter, 168 Iowa 311, 150 NW 
445. 
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21. See statutory provisions. 
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322 Ill. 217, 153 NE 369; Weatherford 
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288 Ill. 70, 122 NE 792; Swain v. 
Stewart, 267 Ill. 29, 107 NE 895; Cook 
v. School Dist. No. 80, 266 Ill. 164, 107 
NE 327. 


Kan.—Logan County School Dist. 
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Minn.—Associated Schools’ Inde- 
pendent Dist. No. 63 v. Renville Coun- 
ty School Dist. No. 83, 122 Minn, 254, 
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N. D.—State v. Valley City Special 
school Dist., 42 N. D. 464, 173 NW 
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Dist. v. Wolf Tp. School Dist., 40 Pa. 
Super. 311; Lansdale School Dist. v. 
Lower Salford School Dist., 18 Pa. 
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26. Carey v. Belleville Bd. of Edu- 
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[§ 1016] (c) Conditions Precedent to Liability. 
The residence of the pupil in defendant district*° 
at the time of his notice to defendant district of his 
intention to attend the high school in plaintiff dis- 
trict,?1 although such notice is not necessary if the 
board of defendant district had knowledge of his 


intention,*®? is a condition precedent to its liability - 


for the tuition charges.** So also under a statute 
making that requirement, the pupil’s application for 
permission to attend a high school in an outside dis- 
trict must be approved by the home district before 
it can he held liable under the statute for the tuition 
charges,** and the fact that the outside district 
made no effort to secure such approval because it 
thought the law requiring it had been repealed does 
not alter the rule;*® but where the statute further 
provides that the home district shall not refuse its 
approval if applicant is prepared for high school in- 
struction, and that an unjustified refusal shall sub- 
ject the district to liability for his tuition, a failure 
to approve the application of a pupil admittedly 
prepared for high school instruction is tantamount 
to a refusal and subjects the district to habilty.*°® 
Where the statute requires the home district under 
conditions establishing its lability to reimburse a 
parent who has paid the tuition, it has been held 
that an approval subjects the district to hability to 
reimburse the parent of the pupil the amount of the 
tuition paid by him up to the time he is notified that 
the district school authorities have withdrawn their 
approval.?7 Under a statute requiring the consent 
of the receiving district, a finding by the school au- 
thorities of the receiving district that the pupil is 
qualified to attend the high school*® and their con- 
sent that he may attend are conditions precedent to 
the right of the receiving district to recover the cost 
of his tuition.2® Also, where the statute so pro- 
vides, the creditor district must present the debtor 
district with an itemized statement of its charges,*° 
but mere formal defects in the statement will not 
defeat the right of the creditor district to recover.*+ 
Also, where a resident pupil of one county attends 


School No. 1, 60 Colo. 292, 152 P 1149/571, 61 NE 260. 
[rev 25 Colo. A. 510, 139 P 1039]. [al] 


30. Mancelona "ED 
Schoole Dist... No. lev. Custer Dp; 
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Pupil prepared for high school, 
Fractional |—Under a statute requiring that any 42. 
town of less than five hundred inhab- 
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high school in another county with approval of the 
county superintendents,4? the recommendation of 
the county superintendent of the creditor county to 
the county commissioners of the debtor county that 
a particular tuition charge be paid is a condition 
precedent to payment where the statute requires it,** 
but a substantial compliance with the requirement 
is sufficient.44 A written contract between a county 
board of education and trustees of a high school for 
payment by county of tuition of county pupils is a 
condition precedent to the county’s lability under 
statutory provisions to that effect.4®° A statutory 
provision that payment shall be made “from any 
funds not otherwise appropriated” will not operate 
to permit a district to evade its liability by a manip- 
ulation of its accounts so that all available funds are 
“otherwise appropriated.”*® It is not necessary, 
however, in the absence of express statutory require- 
ment, that the high school in the receiving district 
should have received state aid in order to recover.*‘ 


[§ 1017] (2) Rights and Liabilities under Con- 
tract. A county which does not give county aid to 
a city high school district, may enter into an agree- 
ment with the high school board for the payment 
of the whole or part of any fees imposed on non- 
resident pupils attending the city high school,*® and, 
in the absence of evidence of fraud or overreaching, 
the county is lable under such contract to the 
amount named therein for the instruction of pupils 
resident in the county but outside the city.*® In the 
absence of anything in the statute relative to the 
attendance of children of certain districts upon 
more convenient high schools in other districts or 
in the statute permitting children residing in school 
districts in which no publie high school is maintained 
to attend the high school in some other district locat- 
ed near their homes and providing for the payment 
of tuition charges,°° authorizing it, the court cannot 
compel, by a direct proceeding, the directors of one 
district to make a contract with another district at 
the instance of parents who may wish such a con- 
tract made.°* There is no liability in implied con- 
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See supra § 997. , 
43. Sedgwick County School Dist. 
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itants in which no high school is 
maintained shall pay for the tuition 
of any child who, with the approval 
of the school committee, attends a 
school in another town, and that no 
school committee shall refuse such 
attendance if the child has completed 
the instruction provided by the for- 
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dren are fully prepared for high 
school and attend one in a neighbor- 
ing town, although approval is not 
granted by the school committee. 
Fiske v. Huntington, 179 Mass. 571, 61 
NE 260. 
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lash aes County, 127 Kan. 793, 275 
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School Dist. No. 89, 200 Ill. A. 250. 


47. Honesdale School Dist. v. Beth- 
any School Dist., 16 Pa. Dist. 996. 
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L. 470, [1928] 4 DomLR 589 [rev 62 
Ont. L. 28]. 


49. Christian County Bd. of Edu- 
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tract on the part of a parent for the tuition of his 
children in a high school of another district where 
the evidence shows that the parent sent his children 
to the school claiming a right to their free instrue- 
tion under a law giving free high school instruction 
to all children in the state.°? 


[§ 1018] g. Rate and Amount. The rate and 
amount of tuition charges to nonresidents whether in 
the grade or high schools are determined by the con- 
trolling statute®® or contract.°4 Where the statute 
governs, the mode prescribed by statute for deter- 
mining the rate or amount of tuition charges to non- 
residents must be followed.®> For example, the 
terms may be fixed by the school authorities of the 
town or district in which the pupil attends school,°°® 
but not at a rate less than ecost,°’ or they may be de- 
termined by agreement between the two districts,°*® 
even after the attendance has ceased,®® or, in case of 
failure to agree, on appeal to the school officer named 
“in the statute.°° Where the statute fixes the cost 
at a stated sum, the statutory allowance cannot be 
increased by making an additional charge against 
the parent in the absence of statutory authority to 
do so,®+ although a statute has been construed as 
giving such authority where the provision for a max- 
imum charge against the home district is supple- 
mented by other sections indicating a legislative in- 
tent that the receiving district shall be paid the 
actual cost of the pupil’s instruction.°? Under a 
statute stipulating that the per capita cost of school 
maintenance shall be arrived at by dividing the 
total cost of maintenance for the preceding year 
“by the number of pupils as per school census of 
pupils who have passed the eighth grade enrolled,” 
it has been held that in the absence of any statutory 
definition of “census” both resident and nonresident 


graduates of the eighth grade should be ineluded.**® 


Where the rate to be charged is stipulated by stat- 
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ute to be based on per capita cost of school mainte- 
nance as it appears in reports to be filed under a 
statute expressly requiring that the computation of 
school maintenance cost shall not include improve- 
ments and repairs, it is held that the computation 
of the rate of tuition is based on the average per 
capita cost of a particular school, not including im- 
provements and repairs made at that school;°* under 
other statutes providing that the “amount expended” 
shall be the basis of computation, it is held that re- 
pairs,®® but not depreciation of buildings or interest 


on money expended in construction, are included ;°° 


under other statutes restricting the computation to 
“tuition and school books,” “tuition” is held not to 
include the cost of fuel, light, janitor’s salary, in- 
cidental expenses, and interest on bonds of the dis- 
trict;®7 under other statutes making the basis of 
computation “the total cost of conducting and main- 
taining” the high school, a reasonable charge for the 
use and depreciation of buildings is ineluded,®* based 
on the fair cash market value thereof as of the date 
of actual use by the pupils.°® The amount of the 
tuition charge is based upon the length of the term 
of the pupil’s enrollment in the ereditor district, 
and not on the length of the school term in the resi- 
dence district.7° A penalty for nonpayment of 
charges on the day named in the statute must be 
added where the statute so directs.*4 A by-law of a 
county council assuming liability for tuition of coun- 
ty pupils attending an urban collegiate institute in 
excess of the rate allowed in the statute governing 
attendance in high schools is void.?? 


[§ 1019] h. Actions. The obligation laid by stat- 
ute on the sending district to pay the receiving dis- 
trict the tuition charges for pupils resident in the 
sending district’® may be enforced by action,’* not- 
withstanding other statutes limit actions against 
school districts to actions on contracts and in tort,7* 


52. Furnas County School Dist. No. 60. See Hardwick Town School| School Dist. Bd. of Education, 231 
15 v. Wilson, 101 Nebr. 683, 164 NW] Dist. v. Wolcott Town Dist., 78 Vt. 23,] Ill. A. 415. 

709. Ue 471 (holding that a patie Pre TO.. Kerecy wbecty Scheer et eo 
; viding that on the failure of the schoo . : choo p.; 
Tne es NE = yes School Tp.,'162 | airectors to agree as to the tuition for| Ind. 310, 70 NE 246; Gettysburg 

; : : children attending school, either|School Dist. v. Cumberland Tp. 
[a] Pro rata cost.—‘The actual | hoard may appeal to the examiner of | School Dist., 50 Pa. Super. 87. 
pra rata cost of tuition for afl such| teachers whose decision shall be final, 


pupils,’ as used in such a statute, 
means such proportionate part of the 
entire tuition in such school as the 
number of outside pupils bears to the 
whole number attending the school. 
State v. Hamilton, 69 Miss. 116, 10 S 
57. 


54 Jackson Bd. of Education v. 
Breathitt County Bd. of Education, 
222 Ky. 46, 299 SW 1098. 


55. Cascade School Dist. v. Lewis 
School Dist., 43 Pa. 318; Bethel School 
Dist. No. 4 v. Stockbridge School Dist. 
No. 2, 64 Vt. 527, 25 A 433. 


56. Fractional School Dist. No. 1 
v. Yerrington, 108 Mich. 414, 66 NW 
324; Binde v. Klinge, 30 Mo. A. 285; 
State v. Superior School Dist., 55 
Nebr. 317, 77 NW 855. 


57. Irvin v. Gregory, 86 Ga. 605, 13 
SE 120. 


58. Weldon Independent School 
Dist. v. Shelby Independent School 
Dist., 113 Towa, 549, 85 NW _794; 


Board of Education v. Board of Edu- 
cation, 50 Oh. St. 439,.388 NE 23. 


59. Waldon Independent School 
Dist. v. Shelby Independent School 
Dist., 113 Iowa 549, 85 NW 794. 


has no application to a case where the 
question is one of a town’s liability or 
nonliability, based on an implied con- 
tract for tuition for its children at- 
tending schools of another town). 


61. State v. Dorsey, 108 Nebr. 134, 
187 NW 879. 


62. Chambers v. Everett, 191 Iowa 
49, 181 NW 867. 


63. Vale Independent Cons. School 
Dist. No. 2 v. Meade County School 
Dist. No. 71, 54 S. D. 207, 222 NW 
948. 


64. State v. Sherman, 104 Oh. St. 
317, 1385 NE 625. 


65. Marion County School Dist. 
No. 24 v. Smith, 82 Or. 443, 161 P 
706. : 


66. Marion County School Dist. 
No. 24 v. Smithy’ 84 Or. 50; 164 .P 
Oils 


67. Norristown Borough School 
Dist. v. Upper Merion Tp. School 
Dist., 49 Pa. Super. 561. 

68. Peo. v. Chicago, 
286 Ill. 384, 121 NE 731. 


69. Paris Union School Dist. No. 
95 Bd. of Education v. Non-High 


etic Rnneoss 


71. Jeffersonville School Tp. v. 
Jeffersonville School City, 50 Ind. A. 
178, 96 NE 662. 


72. Re North Grimsby, 62 Ont. L. 
470, [1928] 4 DomLR 589. 


73. See supra § 1011. 


74. Hector Independent Dist. No. 
63 Associated Schools v. Renville 
County School Dist. No. 83, 122 Minn. 
ae 261, 142 NW 325, 47 LRANS 


“Tt is urged that this action can- 
not be maintained because there is 
no provision in the statutes for an 
action upgn any such demand;. that 
R. L. 1905, § 1458, the only express 
provision on the subject, provides 
for actions only upon a contract or 
for acts or omissions in the nature 
of stort. . But. it) is;jclear «that >the 
act of 1911 creates an obligation on 
the part of defendant. The creation 
of the obligation carries with it by 
necessary implication the right to its 
enforcement.” Hector Independent 
Dist. No. 63 Associated Schools v. 
Renville County School Dist. No. 83, 
supra. 

75. Hector Independent Dist. No. 
63 Associated Schools v. Renville 
County School Dist. No. 83, supra. 
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and the action is within the jurisdiction of the 
courts,*® notwithstanding the statutory provision 
giving to persons aggrieved a remedy by appeal to 
the county superintendent and the state board of 
education.*? Where tuition money has been paid 
by one district to another under a mutual mistake 
as to the residence of the pupil, the district making 
the payment may recover it back.7* Where tuition 
money has been wrongfully demanded and a payment 
under protest has been made and expulsion of the 
pupil-threatened if further payments are not made, 
the parent of the pupil may maintain an action in 
equity against the school district, enjoining it from 
expelling the pupil and recovering back the money 
wrongfully demanded.‘ 


Defenses. It is no defense to such action that the 
two districts, sending and receiving, had entered 
into no contract for the tuition,*® or that the home 
district had offered the pupil transportation to the 
home district school where, under the statute, such 
an offer, to be a defense, must be consummated and 
the transportation actually provided.*! If the par- 
ent sends his child to a school outside the district 


of his residence and agrees to pay therefor, he can- . 


not defend on the ground that the outside district 
had power under the statute to make a contract with 
the pupil’s home district only, and was not authorized 
to eter into any agreement with a parent.®? Itisa 
defense that plaintiff district school authorities had 
no right under the school statute to receive nonresi- 
dent children into their school,’* and the defense is 
available even though the instruction was given une 
der contract to pay therefor.** 


Parties. The action should be brought in the name 
of the party to whom the tuition is payable,*® either 
the school corporation which furnished the instrue- 
tion,®® or the school. district,87 but not the city in 
which the district is located,**® or the city board of 
education.8® An action is properly brought in the 


76. Adams County School Dist. v. 80. 
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name of the parent who has paid the fee against the 
home district which should have paid it,®° but only 
where the statute authorizes recovery by the parent. 
in such ease,®? and only for such sums as have been 
paid by the parent subsequently to the enactment of 
the statute.®? 


Evidence. Nonresidence of the pupil in plaintiff 
district is sufficiently established by evidence of 
surveys and records locating the land owned by the 
parent of the pupil in defendant district,®* or by evi- 
dence that the parent of the pupil moved into a house 
in the plaintiff district for the winter months only, 
the home in an adjoining district being retained and 
used during the summer months,°* or by evidence 
that the parent purchased a house in the plaintiff 
district but never lived in it, merely establishing the 
ehild’s grandmother in it for the time the child, was 
in school and later selling it.°* That the plaintiff’s 
high school was the more convenient to the pupil’s 
home is sufficiently established by evidence showing 
that the roads to it were better than the roads to the 
high school in defendant’s district.°° That defend- 
ant district had approved plaintiff’s high school was 
sufficiently proved by evidence of payments of tui- 
tion of pupils sent to that school by defendant dis- 
trict.°? 


Trial and judgment. Following the rule govern- 
ing instructions generally®® an instruction that the 
rate of tuition has been properly established by 
plaintiff school district does not invade the province 
of the jury where supported by uncontradicted evi- 
dence.®® In an action in which a parent sought to 
compel the county in which he resided to pay the 
tuition of his child at the high school of an adjoining 
county on the ground of its greater convenience due 
to the condition of the roads, a judgment fhat the 
county pay the stipulated rate “for each succeeding 
year that plaintiff’s child attends such school” is 
erroneous in so far as it forecloses reconsideration 


134 Wis. 593, 115 NW 111. 


‘Adams County Union High School 
INNO eI I25) Colo, An 510)" 5116, 6139 9 PR. 
1039 [rev on another point 60 Colo. 
292, 152) P1149]. 


77. Adams County School Dist. 
No. 16 v. Adams County Union High 
School Dist. No. 1, supra. 


“These sections do not confer up- 
on boards or superintendents exclu- 
sive jurisdiction to decide all contro- 
versies between district boards of di- 
rectors and other persons, natural 
or corporate, who may be aggrieved 
by the decision of the district board, 
although they may, and, we think, 
do, impliedly confer such jurisdic- 
tion over certain classes of cases per- 
taining to'‘educational matters. This 
action relates to a statutory liabil- 
ity, of a quasi contractual nature, 
in which the only effectual remedy 
to the plaintiff must be, and is, in 
some tribunal having power to ren- 
der and enforce a money judgment.” 
Adams County School Dist. No. 16 
v. Adams County Union High School 
Dist. No. 1, supra. 


78. Big Grove Tp. Independent 
School Dist. No. 5 v. Solon Independ- 
ent School Dist. No. 8, 162 Iowa 686, 
144 NW 592. 


79. Hume v. Des Moines Independ- 
ent School Dist., 180 Iowa 1233, 164 
NW 188. 


Yankton County School Dist. No. 19, 
23 S. D. 429, 431, 122 NW 411. 


‘Tt is not necessary that there 
should be any contractual relation 
between the parties under the cir- 
cumstances of this case. The rela- 
tion here is ‘quasi’ contractual only, 
being an obligation imposed by law 
without regard to the intent or as- 
sent of the party bound thereby, but 
which is allowed to be enforced by 
an action ex contractu, and includes 
all cases in which an obligation to 
pay money is imposed by a statute. 
The obligation to pay arises by vir- 
tue of the statute, although there 
is no intention or agreement of the 
parties to create a contract.” Yank- 
ton Bd. of Education v. Yankton 
County School Dist. No. 19, supra. 


81. Thorn Tp. Bd. of Education v. 
Licking Tp. Bd. of Education, 20 Oh 
NPNS. 193. 


82. Westfield Borough School 
Dist. v. Dillman, 22 Pa. Co. 567. 

83. Haverhill v. Gale, 103 Mass. 
104. 

84. Haverhill v. Gale, supra. 


85. See cases infra notes 86-89. 


86. Ricker Classical Inst. v. Ma- 
pleton, 101 Me. 5538, 64 A 948. 


87. Columbus v. Fountain Prairie, 


88. Columbus v. Fountain Prairie, 
supra, 


89. e@Columbus v. Fountain Prairie, 
supra’ ; 
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90. Wertz v. Oliver Tp. 
Dist., 43 Pa. Super. 1. 

91. Wertz v. Oliver Tp. School 
Dist., supra. 

92. Wertz v. Oliver Tp. School 


Dist., supra, 


93. Clinton County School Dist. 
No. 52 v. Clinton County School Dist. 
No. 64, (Mo. A.) 277 SW 945. 


94 Union Free School Dist. No. 
2 Bd. of Education v. Crill, 149 App. 
Div. 407, 184 NYS 311 [rev 73 Misc. 
472, 183 NYS 894]. 


95. Township High School Bd. of 
Vegecet ion Vv.) MeCaskill> 21°2\ -Ink Ae 


_96. Oldham County Bd. of Educa- 
on v. Schuler, 216 Ky. 247, 287 SW 


97. Pushee v. Lyme School Dist., 
76 N. H. 369, 82 A 718. 


98. See Trial [38 Cyc 1667]. 


99. Winona County Independent 
School Dist. No. 22 v. Winona Coun- 
ty School Dist. No. 19, 130 Minn. 19, 
153 NW 113. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


$§ 1019-1022] 


at some future time under alleged changed condi- 
tions.? 


[§ 1020] 6. Compulsory Attendance?—a. In Gen- 
eral. Under the compulsory attendance statutes so 
called,? parents or persons having the custody or 
control of children between the ages named in the 
statute are under legal compulsion of having their 
children at school for a required number of weeks 
during each school year,‘ beginning with the school 
year where the statute so provides,® and with the 
purpose of having them participate in the school 
exercises,® unless there is a reasonable excuse for 
nonattendance,’ or the statute itself is inoperative 
under the circumstances proved to exist.8 If with- 
out reasonable excuse a parent or other person hay- 
ing the care and custody of a child of school age 
fails or refuses to comply with the requirements of 
the statute, the liability imposed thereby attaches, 
either the forfeiture of a stated sum on complaint 
of the school authorities, or punishment by fine in 
a criminal prosecution by the state,'° but not a pun- 
ishment for contempt of court where the statutory 
method of enforcement by conviction for misdemean- 
or is exclusive.?+ 


In England, where weekly fees are chargeable 
against parents for tuition under regulations of the 
school hoard, a failure to pay fees when the parent 
is able to pay constitutes nonattendance within the 
meaning of the compulsory attendance provisions of 
the Elementary Education Act, even though the child 


‘is sent to the school, is admitted, and receives in- 


struction therein.17 When the compulsory attend- 
ance requirements of the Education Act have been 
violated, the delinquent is brought before the court, 


1. Oldham County Bd. of Educa- 
tion v. Schuler, 216 Ky. 247, 287 SW 
titled to seats 
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attending private schools within the 
district are not to be counted as en- 
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an attendance order is issued ordering the parent 
to have his child attend at a particular school at 
particular times, and, if the attendance order is vio- 
lated, penalties are imposed.?? 


[§ 1021] b. Constitutionality of Statute. Com- 
pulsory attendance statutes have been held to be con- 
stitutional,’* although a statute is invalid which in 
terms compels every child for the prescribed period 
to attend the public school exclusively,® or discrim- 
inates between counties in the method of enforce- 
ment.1® 


[§ 1022] c. To Whom Statute Applies. Statutes 
of this character have been held to apply to aliens as 
well as to citizens,!7 and to all children of school 
age whether receiving their instruction at the publie 
school or elsewhere.'® Special provisions are ordi- 
narily made for children employed in labor.t9 A 
statute applying the rule to children between ages 
stated does not require attendance of a child who 
has reached the maximum age before the beginning 
of the school year;?° but where the period is de- 
seribed in the statute as “inclusive” of the last year, 
the requirement is carried through, and not mere- 
ly to, such year,?! although there is authority to the 
contrary.?? Such a statute does not apply ‘to chil- 
dren. who have been instructed in the required 
branches.?® <A statute in imposing the obligation 
to cause the child to attend school upon “every per- 
son in parental relation” applies not only to natural 
parents, but to guardians, or other persons, whether 
one or more, lawfully having the care, eustody, or 
control of such child,?* but the fact that the child 
is sent away frequently on visits to relatives does not 
relieve the parent of his primary obligation,?®> and 


Y. 308, 162 NE 89. d 
Oh.—Parr v. State, 157 NE 555. 


702. 


2. Criminal offenses relating to 
school administration see infra §§ 
1108-1111. 

Effect of compulsory attendance 
law on right to be admitted to school 
see supra § 980. 


8. See statutory provisions. 


4. See cases infra this section; 
and infra §§ 1022-1028. 


5. State v. McCaffrey, 69 Vt. 85, 
87 A 234. 
[a] Tacking attendances at acad- 


emy and district school. Where the 
statute provides that such attend- 
ance shall begin with the school 
year, the offense is committed when- 
ever a child is not in attendance in 
such a manner as will make the pre- 
scribed period of time from the be- 
ginning of the first term, although 
the parent or guardian intends to 
send the child to an academy for 
a period, which with the time he 
had attended the district school will 
make the prescribed period. State v. 
McCaffrey, 69 Vt. 85, 37 A 234. 


6.’ Troyer v.. State, 21 OhNPNS 
121. 


7. See infra § 1024. 
8. See cases infra this note. 


[a] Insufficient seating accommo- 
dations.—Under a statute providing 
that “this law shall not be operative 
in any school district where there 
are not sufficient seating accommo- 
dations to seat children compelled to 
attend school under the provisions of 
this act,” it is held that children 


when determining 
whether the seating accommodations 
are sufficient. Quigley v. State, 5 Oh. 
Cir, Ct. 638, 3;Oh. ‘Cir. Dec.. 310: 


Exemptions see infra § 1023. 


9. Com. v. Roberts, 159 Mass. 372, 
34 NE 402; State v. McCaffrey, 69 
Wits 855637) A234, 


[a] Mother (1) who has the care 
and custody of a child may be pe- 
nalized for neglecting to cause him 
to attend school. London School Bd. 
Vir Jackson. W-@.068. JD... 50277. Hance 
v. Burnett,” 45S. P54 (2) But an 
attendance order made on a father 
of a child cannot, on the death of 
the father, be enforced against the 
mother. Hance v. Fairhurst, 51 
Teel. .Cy 139. 


10. State v. Jackson, 71 N. H. 552, 


bow Au 102d. V60 URAL T3903" \Comnny. 
Hdsally. 13:; Pa. Dist. 1509%.- Com.n Vv. 
Hammer, 9 Pa. Dist. 251; State v. 


MacDonald, 25 Wash. 122, 64 P 912. 
11. State v. MacDonald, supra. 


12. London School Bd. v. Wood, 15 
Q. B. D. 415; Saunders v. Richard- 
son, 7 Q. B. D. 388 [overr Richard- 
son v. Saunders, 6 Q. B. D. 313]. 


13. See *Winyard v. Toogood, 10 
Q. B. D. 218 [overr Saunders v. Craw- 
ford, 9) Qs BF-D:612). 


14, Ind.—State v. Bailey, 157 Ind. 
324, 61 NE 730. 


N. H.—State v. Hoyt, 146 A 170; 
Barber v. Rochester School Bd., 82 
N. H. 135, 185 A 159; State v. Jack- 
son, 71 N. H. 552, 53 A 1021, 60 LRA 
739. 


We yiagiie v. Edsall, 13 Pa. Dist. 


pay D.—State v. Williams, 228 NW 


15. Pierce v. Society of Sisters, 
ete., 268 U. S. 510, 45 SCt-571, 69 L. 
rs a 39 ALR 468 [aff 296 Fed. 


16. Ford v. State, 150 Tenn. 327, 
263 SW 60. 


[a] Selection of trial justice.—A 
statute which permits parents ac- 
cused of violation of its terms in cer- 
tain counties to pick their own trial 
justice, while in other counties per- 
mitting trial before any trial justice, 
is unconstitutional as discriminating 
between counties. Ford v. State, 150 
Tenn. 327, 263 SW 60. 


17. In re Children of Aliens, 17 Pa. 
Dist. 1080, 34 Pa. Co. 62. 

18. See infra § 1024. 

19. See infra § 1023. 

20. Butler v. State, 
167, 194 SW 166. 

21. Covell v. State, 143 Tenn. 571, 
227 SW 41. 

22. Jackson v. Mason, 
338, 108 NW 697. 


23. Com. v. Roberts, 159 Mass. 372, 
34 NE 402; State v. McCaffrey, 69 Vt. 
85, 37 A 234. 


24. Peo. v. Hendrickson, 54 Misc, 
337, 104 NYS 122. 


London School Bd, v. Jackson, 


SIM Tex: ser: 


145 Mich. 


25. 
N. Y.—Peo. v. Braunstein, 248 N.|7Q. B. D. 502. 


828 [56 C.J.] 


applies also to employers of labor who violate its 
provisions or the provisions of a by-law prohibiting 
the employment of children of school age within 
school hours.?°® 


[§ 1023] d, Children Employed in Labor.?” Chil- 
dren employed in labor are subject in some jurisdic- 
tions to special provisions of the school law exempt- 
ing them from operation of the sections relating to 
compulsory attendance where they have reached a 
certain age and attained a prescribed standard of 
proficiency in certain branches of study and have 
complied with the requirements of the statute.?§ 
Further, where the education act authorizes the 
making of by-laws by the school board, provided that 
they shall not be “contrary to anything contained in 
any act for regulating the education of children em- 
ployed in labor,” the proviso operates to exempt from 
the compulsory sections of the education act all chil- 
dren employed in labor who are attending elementary 
schools in accordance with the provisions of a fac- 
tory act.2® A child claiming exemption must be 
within the limits of age fixed by statute or by-law,*° 
and must have, when the statute requires it,?1 an em- 
ployment certificate, or a permit from the school 
board if engaged in farm work or domestic servy- 
ice,*? or, under the English elementary education 
acts, the apyroval of the local education authority 
granting hia the exemption.*? Statutory require- 
ments relative to the issuance of employment cer- 
tificates must be complied with,®* as, for example, 
the requirement that the child secure a certificate 
of physical fitness signed by a properly licensed 
physician and approved by the school board.*® At- 
tendance at continuation schools for a fixed number 
of hours each week during the daytime and for a stat- 
ed period each year is compulsory for all children 
engaged in labor and exempt from the general pro- 
visions of the compulsory attendance law, where re- 
quired by statute,?® or regulation of a school author- 
ity having power under the statute to make it.°7 


[§ 1024] e. Sufficiency of Compliance and Excuses 
in General. If attendance is had for the required 
time, subject to, and within, reasonable regulations 
of the school authorities, and instruction is adequate- 
ly and appropriately given, there is compliance with 


26. Roberts v. Williams, 127 L. T. 
Rep. N. S. 363. 
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trict’s Pet., 9 Pa. Dist. & Co. 753. 
0. ‘Vv. Graves, 245 N. Y. 195; 


[§§ 1022-1024 


the law,?® but attendance at a school in which some 
of the "required branches are taught in a foreign 
language is not a compliance with a statute requir- 
ing attendance at a school where all the branches are 
taught in English.*® In the enforcement of the law, 
allowances are made for nonattendance that happens 
by reason of lack of knowledge on the part of those 
affected by its provisions,*® or by reason of circum- 
stances which constitute a reasonable excuse for 
nonattendance of the pupil.4? Under a statute pro- 
viding that “occasional absences from such attend- 
ance, not amounting to irregular attendance in the 
fair meaning of the term, shall be allowed upon such 
excuses only, as would be allowed in like cases by 
the general rules and practice of such public school,” 
and further that “the commissioner of education 
shall supervise the enforcement of the compulsory 
education law,” the determination of the question 
of what constitutes an excusable absence rests in the 
judgment and sound discretion of the school board, 
subject to the supervision of the commissioner of edu- 
cation.*? 


Nonattendance excused. Failure of a parent to 
compel attendance is excused where the pupil lives 
an unreasonable walking distance from the school 
and no means of conveyance is provided by the school 
authorities,4® even though money in lieu of trans- 
portation is provided, where the statute is construed 
as requiring actual transportation to bring the pu- 
pil within the terms of the compulsory attendance 
law;44 or where he is not absent, but merely tar- 
dy,*® or where the absences are merely occasional 
and temporary,*® but not where they are habitual and 
frequent,*” or where the absences are for the purpose 
of attending religious services on a day exclusively 
set apart for religious observance by a particular 
denomination ;#8 or where the pupil is not of a suffi- 
cient physical or mental condition to attend school,*® 
but not where he is a defective merely and aceommo- 
dations are afforded for his instruction in a elass 
or school for defeectives;°° or where the pupil has 
been in necessary attendance upon his sick mother,*! 
or has been kept at home to do the home work in or- 
der that his mother might earn money by outside 
work;°? or where the pupil is receiving efficient ele- 


land, 10t eo ths Rep. Ny Saco 
[1907] 2 


838. Peo 48. Marshall vy. Graham, 
27. Employer’s liability see In-|156 NE 663 [aff.127 Misc. 135, 215 |. B. 112. 
fants § 16; Master and Servant § 38.] NYS 632]. 49. N. H.—State v. Jackson, 71 
28. See cases infra this section. 39. Com. v. Snyder, 15 Pa. Dist. N. H. 552, 53 A 1021, 60 LRA 739. 
29. Mellor v. Denham, 4 Q. B. D.| 765, 32 Pa. Co. 311. N. Y.—Peo. v. Hendrickson, 125 
241. A Div. 256, 109 NYS 403 [aft 54 
40. In re Compulsory Attendance | “PP: ea Os or ILE 
30. Strong v. Treise, [1909] 1 K. B.| Law, 10 Pa. Dist. 576, 25 Pa. Co. 503. | Misc. 337, 104 NYS 122]. 
61s. a 41. See cases infra this section. Pa.—Com. v. Holben, 8 Pa. Dist. & 
$1. See statutory provisions. ‘ Co. 396: 
‘ 42. Peo. v. Graves, 127. Misc. 135, 
32. Com. v. Levey, 22 Pa. Dist.| 915 NYS 632 [ati 2450 N wey, 195, ol!56 Vt.—State v. McCaffrey, 69 Vt. 85, 
285. NE 663). : 37 A 234 


33. Thomas v. Hughes, [1929] 1 K. 43. 
B. 226; Rednall v. Beamish, 135 L. T. | 1199 
Rep. N. S. 155. 


34. In re Employment Certificates, 
28 Pa. Dist. 9 


25. In re Employment Certificates, 
288 PaeDisiae Ok. 


36. State v. Freudenberg, 166 Wis. | 53 
35, 168 NW 184 


37. Ashley Borough School Dis- 47. 


723, 208 NW 99. 
145 A 260. 


A 1021, 


State v. Hall, 74 N. H. 61, 64 A 
44, State v. McDonald, 53 _N. D. 
45. State v. Burroughs, 102 Vt. 33, 50. 


46. State v. Jackson, 71 N. H. 552, 51. 
60 LRA 739; 781 
Burroughs, 102 Vt. 33, 145 A 260. 


Isle of Wight County v. Hol- 


Eng.—Belper School Bd. v. Bailey, 
9 Q. B. D. 259; Hewett v. Thompson, 
60 L. T. Rep. N. S. 268; Ex p. Leah; 
96): “I. Rep. N, S., 29: 


Rennie v. Boardman, 111,L. T. 
Rep. N. S. 713. 
Com. v. Mufford, 6 Pa. Dist. & 
State y. | Co. : 


52. Mather v. Lawrence, [1899] 1 
Q. B. 1000. eng 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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mentary instruction elsewhere,®? provided the in- 
struction being received elsewhere covers the whole 
course of study prescribed, a child not being permit- 
ted to leave his public school class for private in; 
struction in a'single subject elsewhere;°* or where 
there is some other reasonable excuse "for his non- 
attendance.°® 


Nonattendance not excused. Failure of the parent 
to compel attendance is not excused by repeated tru- 
ancy of his child against his wish,*°* or by patriotic 
exercises at the school to which he has objected,** 
or by assignment of the pupil to a school to which the 
parent objected and refusal to admit him to any 
other,°* or by a reasonable health regulation to which 
he has objected, °° the rule being otherwise where the 
order is unreasonable and the parent’s objection 
well grounded,®® or by exclusion of the child be- 
cause of his verminous condition,®! or because he re- 
fused to submit to a physical examination,®? or by the 
board’s reappointment of a teacher who has been 
found guilty of assaulting his child,®* or by comple- 
tion of the grade school course in less time than the 
compulsory “attendance period where there are pub- 
le school courses in the high school available,®* or 
by distance of the pupil’s home from the school ex- 
ceeding the statutory distance by the ‘nearest road” 
where it appeared that there was a route or track 
which brought the distance within the statutory 
limit,®* or by the district’s failure to furnish trans- 
portation over bad roads for a distance of several 
miles from the pupil’s home to school, where a stat- 
ute compelling attendance of a child within school 
age and “in proper physical and mental condition,” 
is construed as confining legal excuses to improper 
physical or mental condition®® or because of lack of 
transportation facilities where those existing are 
sufficient.°? 


[§ 1025] f. Instruction by Private Teacher, or at 
Private or Parochial School. Attendance of the pu- 
pil at a private or parochial school is a compliance 
with a statute which compels parents or guardians 
to send their children within the statutory age lim- 
its to a public or private school,** but, in Canada, 
attendance at a private or parochial school has been 
held not to be a compliance with a provincial act 
compelling attendance at a public school,®® although 
in the latter case attendance at a private or parochial 
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school is not prohibited, and no offense is committed 
if attendance at the private or parochial school is 
supplemented by attendance at the publie school 
for the required period.*® In this country, a stat- 
ute compelling attendance at public schools exclusive- 
ly has been held unconstitutional.*! | Under a statute 
providing that attendance at an approved private 
school or that instruction in the required branches 
fcr the required time secured in any other way shall 
be a sufficient compliance with its terms, attendance 
at an unapproved private school is a sufficient com- 
plance if the parent is able to prove that he has 
been sufficiently and properly instructed there ;‘” 
but where the statute requires attendance at a pub- 
lic or approved private school, instruction by a pri- 
vate tutor is not-a compliance.’* Instruction at the 
home of the teacher,’* or of the pupil,“® by a legally 
qualified governess or private teacher, is a compli- 
ance with the statute where it so provides; and where 
there is no statute which fixes the qualifications of a 
private teacher, a teacher’s certificate such as is re- 
quired for teachers at public schools is not neces- 
sary.’° Under a by-law of the educational authority 
providing that it shall be a “reasonable excuse” with- 
in the meaning of the elementary education act, that 
the child is under efficient instruction in some other 
manner, the prosecution of a parent may be dismissed 
on a finding that the child is receiving efficient in- 
struction, without deciding that it was as efficient 
as the instruction given by the public school or that 
it measured up to the standard set by the board of 
education.*? 


[§ 1026] g. Home Instruction. Home instruction 
by the mother is not a compliance with a compulsory 
attendance statute permitting instruction at a pri- 
vate school,‘® or by a private tutor satisfactory to 
the county or district superintendent of schools,79 
although, under a statute permitting means of edu- 
cation other than instruction at a public or private 
schcol, instruction at home by the mother in the re- 
quired branches is sufficient where it is shown that 
the mother is a competent teacher.®° 


[§ 1027] h. Effect of Exclusion of Unvaccinated 
Child. Under statutes construed as making vaccina- 
tion a condition precedent to the admission of a child 
to the public schools,$t the exclusion of an unvac- 
cinated child will not excuse violation by a parent of 


53. Rex v. West Riding Yorkshire, | B. 76. Wkly 1. 
[1910] 2 K. B. 192. 61. Walker v. Cummings, 23 Cox C. 70. Rex v. Ulmer, supra. 
54. Osborne v. Martin, 28 Cox C. C, 157. 71. See supra § 1021. 
. 465. 
c Goo eh ou eons ti 2a lod 2.) Be) sty! Com. ye Roberts, 5 ouauera ue 
55. Belper School Bd. Re i) e 34 NE 402. 
Bi D. -259; Mather v awrence, 63. aM ; ist. 
PS setaG. 2600; Ldndenuscnoel La esarcmee Wa miolbens RoPes Dista & 1 ras seitaawkerroy tn CN MER AGaae 
Bd. v. Duggan, 13 Q. ’B. D. 176; Jones 170. 


v. Rowland, 19 Cox C. C. 315; Hewett 64. 
Vv. Thompson, CONT Rep. N. S.| NE 529; 
268. 611, 134 NE 209. 


56. Hewett v. Thompson, 60 L. T. 65. 
Rep. N. S. 268; London County v.| B, 328 
Hearn, 78 L. J. K. B. 414. 


‘57. Troyer v. State, 
121. a 
Do pune ve oKent, (19t4]. 1 Ke: s 
207: dones V.enowland, 19. Gox Cy C. & Co. 385. 
31: 68. 


59. Bishop v. Houston Independ-| P1025; 2 
ent School Dist., (Tex. Commn., A.) 29 Ct. 638, 3 Oh. Cir. 
SW (2d) 312. ea 


60. Bowen vy. Hodgson, 93 L. J. K. 


21 OhNPNS 


State v. O’Dell, 187 Ind. 84, 118 74. 
Miller v. State, 77 Ind. A. 


Hares v. Curtin, 


66. Peo. v. Himmanen, 108 Misc. 
275, 178 NYS 282. 


Com. v. Bingaman, 14 Pa. Dist. 


State v. Will, 99 Kan. 167, 160 
Quigley v. State, 5 Oh. Cir.| 79: 
Dec. 310. 80. 


Ox Van U liner ebOs AlCat a lyn d2), 
[1923] 1 DomLR 304, [1923] 1 West 81. 


State v. Peterman, 32 Ind. A. 
665, 70 NE 550. 


Ee 75. Com. v. McCullough, 28 Pa. Co. 
[1913] 2 K. | 427° ° 


76. Com. v. McCullough, supra. 

77. Bevan v. Shears, [1911] 2 K. 
B. 936, 

78. State v. Counort, 69 Wash. 361, 
ig4 P 910, 41 GRANS 95. _ 
Com. v. Gillen, 25 Pa. Dist. 401. 


IWrieht= vs «State; (29 .Okli+ ers 
430, 209 P 179. 


See supra §§ 1002-1004. 
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the compulsory attendance act,®? especially where the 
compulsory attendance law was enacted after, and 
in view of, the provisions of the vaccination law,*® 
the parent having the option to have his child vacei- 
nated and attend the publie school or unvaccinated 
and attend a private school or receive instruction 
in some other way open to him under the law.$* In 
other jurisdictions under similar statutes, it has 
been held that while exclusion of an unvaccinated 
child cannot be offered as an excuse for failure to 
provide the child with a proper education as required 
by statute,’*> it does excuse a failure.to have the 
child attend the public school.*® 


[§ 1028] i. Prosecution of Offenses. The trial of 
an offense against a compulsory education law should 


be had within the bounds of the schoo! district where - 


the offense occurred,®? which is in the district where 
the child resides,*® before a court or officer having 
jurisdiction of the offense,*® and on a proper ecom- 
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plaint,°® and following the procedure stipulated by 
statute.°t Whether a child is in beneficial employ- 
ment, entitling him to exemption from the compul- 
sory attendance law, is a question for the local educa- 
tion authority, and not the court, to decide.®? 


Defenses. Defendant will not be permitted to 
present his excuses for keeping a child out of school 
to the jury as a defense where by statute the school 
board is the judge of the truth and sufficiency of such 
excuses, and defendant has been repeatedly notified 
to appear and present the same to the school board, 
but has neglected to do so,°* but failure of the board 
to send notice to the parent to send his child to school 
is a defense where such notice is required by stat- 
ute.°4 


Presumptions and burden of proof. Residence of a 
child in a district is not presumed from the fact of 
attendance at school in that distriet.°° The burden 
is not on the state to negative in the first instance 


82. Com. v. Green, 268 Mass. 585, 
168 NE 101; Peo. v. Ekerold, 211 N. 
Y. 386, 105 NE 670, LRA1915D 228, 
AnnCas1915C 552; Com. v. Butler, 76 
Pa. Super. 113; Com. vy. Gillen, 65 Pa. 
Super. 31; Com. v. Aiken, 64 Pa. Su- 
per. 96 (referring to the confusion of 
Pennsylvania courts in, construing 
earlier statutes). 


83. Peo. v. Ekerold; 211 N. Y. 386, 
195 NE 670, LRA1915D 223, AnnCas 
A9V5C, 552: 


84 In re Hargy, 23 OhNPNS 129; 
Com. v. Aiken, 64 Pa. Super. 96. 


“The vaccination statute which we 
have been considering applies only to 
the public schools. It is well known 
that there are schools of other kinds 
and classes which might have been 
attended by the ‘defendant’s child 
where attendance would not have 
been subject to the condition which 
he now urges as an excuse for his 
failure to send his child to school. 
It is answered in his behalf to this 
suggestion that that would entail ex- 
pense. This might or might not be so, 
and even if it were it would not be 
sufficient to excuse the present posi- 
tion and situation of the defendant. 
We are made well aware at the pres- 
ent day that the government in the 
exercise of its police powers does im- 
pose many regulations which involve 
trouble and expense, and such trouble 
and expense have not been regarded 
as an excuse for non-compliance. If 
the defendant does not desire to take 
advantage of the public schools un- 
der the conditions prescribed for their 
operation, it very possibly may result 
that he will incur some additional 
trouble in the education of his chil- 
dren elsewhere. The choice of cours- 
es rests with him and the burdens 
of either will doubtless be fully com- 
pensated by the benefits to accrue 
from furnishing an education to his 
‘children.’ Peo. v. Ekerold, 211 N. Y. 
386, 394, 105 NE 670, LRA1915D 223, 
AnnCasi915C 552. 


85. In re Hargy, 23 OhNPNS 129. 


86.. State v. Turney, 31 Oh. Cir. 
Ct. 222. 


87. Grahn y. State, 9 OhS&CP 816, 
6 OhNP 182. 


88. Peo. v. 
257. 


89. 


Saddlemire, 180 NYS 


Quigley v. State, 5 Oh. Cir. Ct. 
638, 3 Oh. Cir. Dec. 310 [aff 11 Oh. Dec. 
(Reprint) 340, 26 CincLBul 129]. See 
Com. v. Florence, 192 Ky. 236, 232 SW 
369 (holding that change of jurisdic- 


tion from inferior to higher court by 
increasing penalty for offense does 
not affect validity of act even though 
it makes no express reference to the 
courts and the change of jurisdic- 
tion). 


[a] In England a justice of either 
county has jurisdiction where the 
parents proceeded against reside ina 
union extending into different coun- 
ties. Reg. v. Eaton, 8 Q. B. D. 158. 


90. See cases infra this note. 


[a] Complaint held sufficient.—(1) 
That respondent had control of minor 
son between eight and fifteen and 
neglected to send him to_ school. 
State v. McCaffrey, 69 Vt. 85, 37 A 234. 
(2) That respondent failed to require 
child to attend “public school or ap- 
proved private school,’ under statute 
which in defining offense stipulates 
publie or private school. State v. 
Counort, 69 Wash. 361, 124 P 910, 41 
LRANS 95. (3) That residence of 
children was two and a quarter miles 
from school, under statute which in 
defining offense stipulates’ two and a 
quarter miles by nearest route. State 
v. Kessel, 54 N. D. 81, 208 NW 845. 
(4) “During said time and then and 
there unlawfully, willfully, and neg- 
ligently, did fail to send said minor, 
- - . to school or to the proper 
grade of school; this being the sec- 
ond offense of this nature within said 


county,” sufficiently charges a first 
offense, but not a second. Byler v. 
State, 26 Oh. A. 329, 157 NE 421. 


(5) Failure to refer to amendatory 
statute does not vitiate a complaint 
otherwise in proper form. State v. 
Kessel, supra. 


[b] Complaint held not sufficient. 
—(1) That respondent failed to have 
children attend public school, under 
statute which in defining offense stip- 
ulates public or private school. State 
v.. Lewis, 194 ’N. C. 620, 140 SH 434. 
(2) That defendant failed to send his 
children to public school, under stat- 
ute Which in defining offense stipu- 
lated failure to send to school for a 


period equal to time which publie 
schools were open. State v. Johnson, 
188 N.C, 591, 125 SH 188. (3) That 


accused stood in parental relation to 
child but not stating name and age 
and not stating definitely what the 
relatisnship was, under statute re- 
quiring parents. and persons stand- 
ing in parental relation to compel 
children between certain ages to at- 
tend school. Odam vy. State, 81 Tex. 
Cr. 204, 194 SW 829. 


91. See cases infra this note. 


[a] In Pennsylvania (1) the pro- 
cedure under the statute is by com- 
plaint to the alderman (Com. v. Mor- 
ris, 2 Pa. Dist. & Co. 19), (2) or jus- 
tice of the peace (Com. v. Hoffman, 
2 Pa. Dist. & Co. 77), (3) and by ap- 
peal from the alderman’s decision to 
the court of quarter sessions (Com. 
v. Morris, supra; Com. v. Hammer, 9 
Pa. Dist. 251), (4) or by certiorari to 
the court of common pleas to review 
the judgment of the justice of the 
peace (Com, vy. Hoffman, supra), (5) 
in which latter case, the failure of 
the transcript to show that the tes- 
timony of witnesses established the 
age of the child, his parentage, legal 
residence of parent and notice there- 
to, and the absence of the child from 
school, is ground for revérsal of the 
judgment of conviction (Com. v. Nolt, 
9 Pa. Dist. & Co. 148; Com. v. Hoff- 
man, supra). (6) The record must 
also show a previous conviction if 
the statutory penalty applicable only 
to subsequent convictions is jmposed. 
Com. v. Nolt, supra. 


{b] In England (1) where the of- 
fense charged is habitual neglect to 
send a child to school, the proper pro- 
cedure is by summons under the stat- 
ute and not by summons under the 
by-laws of the school board. Ex p. 
London School Ba., Q: BoD. 397% 
(2) An information against a father 
asking for an attendance order must 
give the name of a school willing to 
receive the child. Thompson vy. Rose, 
6b DT. Rep. .N.S.-S8b1.. °¢3) An aps 
plication for a distress warrant to en- 
force the payment of fines inflicted 
upon a father for nonattendance of 
his child at a board school will be 
refused if the court is not satisfied 
by affirmative evidence that there are 
goods upon which to levy. Reg. v. 
German, 66 L. T. Rep. N. S. 264. (4) 
A provision that no penalty imposed 
shall exceed such amount as with the 
costs Shall amount to 5 s for each 
offense does not include the costs of 
a distress to enforce payment of the 


fine. Cook v. Plaskett, 46 L. T. Rep. 
N. S. 388. 

92. Holloway v. Crow, [1911] 1 K. 
B. 6386. : 


‘ as Com. v. Hammer, 9 Pa. Dist. 
51. 


94. State v. Burroughs, 102 Vt. 33, 
145 A 260. 


oe Peo. v. Saddlemire, 180 NYS 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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an excuse from duty imposed on the parent by the 
compulsory attendance statute, or to negative the 
existence of facts on which such excuse might be 
predicated, where the absence of such excuse or facts 
is not a part of the offense as defined in the statute ;°° 
but the burden is on the state to prove nonattend- 
ance at both publie and private school, and not on 
defendant to prove attendance at a private school 
in defense of a charge of nonattendance at a public 
school, where the offense, as described in the statute, 
is failure “to cause such child to attend school con- 
tinuously for a period equal to the time which the 
public school shall be in session.” 


Admissibility and sufficiency of evidence. A non- 
attendance order is properly proved by the minutes 
of the court making the order.®* Evidence of punish- 
ment inflicted on the child on a day not related to the 
days of his absence is not admissible,®® nor is it 
error to refuse to receive evidence as to the effect 
of vaccination upon a parent in his prosecution for 
refusal to comply with the requirements of the com- 
pulsory attendance law; but the result of an exam- 
ination of a child in his studies, showing defective 
education at that time, is admissible to show defec- 
tive education a few weeks earlier when the parent 
was summoned for violation of an attendance order.? 
Evidence that a school was within the statutory dis- 
tance of the pupil’s home by the nearest route is 
suificiently established by testimony of a school offi- 
cer that he had measured the distance along a trail 
or road as good as any other and found it to be with- 
in the statutory distanece.2 Evidence that a private 
school was poorly equipped and in a noisy neighbor- 
hood is sufficient to support a finding that the child 
was not being provided with efficient elementary in- 
struction.* That a child is a defective child is suffi- 
ciently established by the medical certificate.® 


Trial. Instructions fixing the qualifications of a 
private teacher and prescribing the course of study 
are erroneous where they are not prescribed by stat- 
ute. It is for the jury to determine whether in- 
dependent facilities for instruction outside the pub- 
lie school are supplied in good faith and whether 
they are equivalent to instruction in the public 
school,’ or whether the health of the child was such 
that she might attend school.® 


Costs. It has been held that costs of summary pro- 
ceedings before a justice of the peace in which a de- 


96. State v. Kessel, 54 N. D. 81, 

208 NW 845; Holloway v. Crow, 
[1911] 1 K. B. 636. 

97. State v. Johnson, 188 N. C. 
591, 125 SE 183. 9. Sm 

98. eon or School Bd. v. Harvey,| 78 Pa. Super. 589. 
4 Q. B. 451, 10. 

99. State v. Maguire, 100 Vt. 476, 
138 A 741, 11. 

1. Com. v. Butler, 76 Pa. Super. ee 36 A 1001. 
113. De 
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7. Wright v. State, supra. 18. 
8 Parr v. State, (Oh.) 157 NE 555; 


Bate v. Maguire, 100 Vt. 476, 138 A 19. 

ith v. Lackawanna County, 
Excuses for failure of pupil to 
attend school see supra § 1024. 3 SOs 
Cushing v. ‘Friendship, 89 Me. 


Lease v. Nolan, 185 App. 
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fendant charged with violation of the compulsory 
attendance law is discharged cannot be charged up- 
on the county under a statute permitting costs of 
preliminary hearings in which defendant is not bound 
over to court to be so charged.? 


[§ 1029] 7. Truancy?®—a. In General. In the ab- 
sence of ordinance, by-law, or statute creating the 
offense of truancy, a pupil who refuses or fails 
to attend school] cannot be convicted therefor;? but 
under a statute defining the offense as a refusal by 
a pupil within certain ages to attend a public school 
and wandering about the streets and public places 
during school hours, a pupil within the statutory 
ages who commits the prohibited acts without legal 
excuse!* is guilty of the offense,+? even though his 
parent consents to his absence.1*+ Where compulsory 
attendance laws require attendance of pupils at 
public or private schools,1® a pupil who is taken by 
his parent from the public school and placed in a pri- 
vate, denominational, or parochial school, which he 
thereafter attends, is not a truant,1® and the parent 
eannot be subjected to the penalties of the truancy 
law.17 


[§ 1030] b. Truant Schools.1® Under a statute 
providing for establishment of a county truant school 
by the county on application of three towns in the 
county,'® the duty of the county to establish such 
school ‘when three towns have applied in statutory 
form is mandatory.?° 


[§ 1031] c. Truant or Attendance Officers—(1) In 
General. A truant officer is a public officer where his 
position is created by constitution or statute.2! The 
position is a continuing one, at least for each school 
year,?” unaffected, so far as the officer’s right to the 
office is concerned, by his leave of absence without 
pay.22 The relation between the truant officer and 
the board which appoints him is not that of prin- 
cipal and agent or master and servant. The board 
is not liable for the death of a child due to the offi- 
cer’s wrongful attempt to arrest her and her escape 
onto the railroad track where she was-killed;24 nor 
is a city liable for injuries negligently inflicted on a 
truant by an attendance officer who is a state offi- 
cer and not a city employee.?® 


[§ 1032] (2) Appointment or Employment. 
Where the statute provides that the board of edu- 
cation shall appoint at the time of election of teach- 
ers one or more truant officers,?® the board of eduea- 


Right to commitment costs see 
infra § 1037. 


See statutory provisions. 


20. Lynn v. Essex County, 
Mass. 148, 19 NE 171. 


21. Burris v. St. Clair County Bd. 
of Education Dist. No. 188, 221 Ill. 
Featherngill y. State, 38 Ind. 
. 683, 72 NE 181. 


148 


22. Burris v. St. Clair County Bd. 
peseaucation Dist. No. 188, 221 Ill. A. 


2. Rex v. Walton, 27 T. L. R. 569. 


8. State v. Kessel, 54 N. D. 81, 208 
NW 845. 

4. Shiers v. Stevenson, 
Rep. N..S. 522. 

5.4 Rex w. De) Gray; 28. Cox C.,C. 
657. 


6. Wright v. State, 21 Okl. Cr. 430, 
209 P 179. 
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Div "s2, 172 NYS 552 


13. Cushing v. Friendship, 89 Me. 
525, 36 A 1001. 


Lease v. ila 185 App. 
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Div “go, 172 NYS 552 
15. See supra § 1025. 


16. State v. Will, 99 Kan. 167, 160 
P 1025. 
17. State v. Will, supra, 


23. Fritzke v. Public School Teach- 
ers’ Annuity, etc., Fund Trustees, 201 
Wis. 179, 229 NW 543 


24. Reynolds v. Little Falls Union 
Free School Dist. Bd. of Education, 33 


sApp. Div. 88, 53 NYS 75. 


25. Rhall v. New York Bd. of Ed- 
ucation, 40 App: Div. 412, 57 NYS 977. 


26. See statutory provisions. 


832 [56 C.J.] 


tion appoints the truant officer,2” and its duty to ap- 
point is mandatory;?8 but appointment under an 
unconstitutional law is ineffectual.2® In the absence 
of statutory authorization, the trustees of a white 
school eannot appoint a truant officer to do service 
for a colored school.*° Under a statute providing 
for the appointment on or after a certain date, ap- 
pointment before the statutory date is unauthor- 
ized and void;*! but a statutory provision that the 
truant officer shall be appointed on a certain day 
has been held to be directory and not to preclude a 
subsequent appointment ;*? and an appointment be- 
fore the term of the officer was to begin and before 
the statute creating the office had been enacted has 
been held to be legal where made by the proper offi- 
cial and the office was later ereated.*? Before en- 
tering on the duties of his office, the officer must take 
the oath preseribed by statute.34 


[§ 1033] (3) Term of Office. Where the term of 
office of a truant officer is not fixed by statute, the 
appointment is for the school year.*° In some ju- 
risdietions it is held that under the statute his term 
expires at the end of the year, and that he does not 
hold over until his successor is appointed;°° while 
in other jurisdictions it is held that he does.*? 


[§ 1034] (4) Authority and Duties. The duties 
of a truant officer are fixed by statute, not by con- 
traes.28 He has authority to arrest a truant child 
in the child’s home,?® using no more force than is 
necessary.*° 


[§ 1035] (5) Compensation and Benefits. A tru- 
ant officer’s right to his salary is conditioned on his 
right to the office,#1 so that after he has been dis- 
charged, he loses all right to his salary,*? and if he 
eontends that he was wrongfully discharged, he must 
first reéstablish his title to his office by Cec pro- 
ceedings before suing to recover his salary.*? The 
right of a truant, officer to benefits under a statute 
is not affected by the fact that the statute creating 
the right by enacted during his leave of absence 
without pay.* His right to the benefit is estab- 
lished as of ne date when he filed his application 
and made his deposit as required by the statute,*® 
and his right thereto is unaffected by the board’s re- 


27. Burris v. St. Clair County Bd. 37. 
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fusal to receive the application and its return of the 
deposit.*® 


[§ 1036] (6) Removal. In the absence of any 
provision of statute governing the removal of tru- 
ant officers, the board of education having the pow- 
er to appoint him*’ has also the power to remove.*® 


[§ 1037] d. Commitment, and Costs of Commit- 
ment and Maintenance. Where the statute makes 
no provision for commitment of a truant as a disor- 
derly person,*® the commitment should be made by 
the school authorities,°® and not by the police magis- 
trate, unless the truant is an habitual or incorrigi- 
ble one.°! Under a statute providing that the costs 
of prosecution for the breach of a penal law or oth- 
er offense shall be paid out of the treasury to which 
the penalty by law belongs,°? the costs of commit- 
ment for habitual truancy must be paid by the state, 
habitual truaney being a criminal offense, the only 
penalty for which is confinement in the state indus- 
trial school.°? Where the statute provides that 
upon conviction of truancy, sentence may be to the 
reform school at the cost, for subsistence and cloth- 
ing, of the town where the boy resided when com- 
mitted,°* the town where the truant resided when 
committed is liable for his support while the econ- 
viction stands.°®» Under a statute providing that 
the expense of commitment and cost of maintenance 
of any truant residing in any city, or district, employ- 
ing a superintendent of schools shall be a charge 
against such city, or district, and in all other cases 
shall be a county charge, the county must pay the 
maintenance costs to the institution to which the tru- 
ant is committed,*®*® and may reimburse itself from the 
city or district where the truant resides unless it does 
not employ a superintendent.®°* The institution to 
which the commitment is made is not entitled to 
maintenance costs if it continues to house and board 
the truants after expiration of the commitment,*§ 
and a payment by the county of costs after the com- 
mitment has expired is voluntary,®® for which there 
can be no reimbursement under the statute.®° 


[§ 1038] 8. Transportation and Boarding of Pu- 
pils, and Providing Therefor®!—a. Powers, Duties, 
and Rights in General—(1) In Absence of Statutory 


State, 33 Ind. 47. See supra § 1032. 


of Education Dist. No. 188, 221 Ill. A.| A. 682, 


397. 


28. Burris v. St. Clair County Bd. 
of Education Dist. No. 188, supra. 


29. State v. Duval County Bd. of 
Public Instruction, 98 Fla. 66, 123 S 
540. 


30. Thornton v. White, 162 Ky. 796, 
173 SW 167. 


31. State v. Sandy River Dist. Bd. 
of Education, 108 W. Va. 505, 151 SE 
703. 

32. Featherngill v. State, 
A. 683, 72 NE 181. 


33. Quernheim v. Asselmeier, 296 
Tll. 494, 129 NE 828. 


34. Featherngill v. State, 
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35. Burris v. St. Clair County Bd. 
of Education Dist. No. 188, 221 Ill. A. 
397. 
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(Mass.) 149. 


33 Ind. 
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Lowell, 10 
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Allen 


72 NE 181. 


38. Burris v. St. Clair County Bd. 
ee Education Dist. No. 188, 221 Ill. A. 
ee 


39. De Lease v. Nolan, 
Div. 82, 172 NYS 552. 


40. De Lease v. Nolan, supra. 


41. Burris v. St. Clair County Bd. 
of Education Dist. No. 188, 221 Ill. A. 
397. 


42. Burris v. St. Clair County Bd. 
of Education Dist. No. 188, supra. 


43. Burris v. St. Clair County Bd. 
of Education Dist. No. 188, supra. 


44, Fritzke v. Public School Teach- 
ers’ Annuity, etc., Fund Trustees, 201 
Wis. 179, 229 NW 543. 


45. Fritzke v. Public School Teach- 
ers’ Annuity, ete., Fund Trustees, su- 
pra. 

46. Fritzke v. Public School Teach- 
ers’ Annuity, etc., Fund Trustees, su- 
pra. 
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48. Burris v. St. Clair County Bd. 
aa ce ae Dists No. 18852207 TIS AS 


49. See statutory provisions. 


50. Peo. v. Tioga County, 204 App. 
Div. 703, 199 NYS 300. 


51. Peo. v. Tioga County, 204 App. 
Diy. 703, 199 NYS 300. 


52. See statutory provisions. 
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54. See statutory provisions. 


55. Cushing v. Friendship, 89 Me. 
525, 36 A 1001. 


56. Peo. v. Tioga County, 204 App. 
Div. 7038, 199 NYS 300. 
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Authorization. In the absence of express statutory 
authorization to transport pupils to and from dis- 
trict schools, no such authority can be implied from 
the duty imposed on the school trustees to secure 
to the children of the district the right and oppor- 
tunity of equal edueation®? or from a statute au- 
thorizing trustees of a consolidated school district,*? 
or of a discontinued school,** to use school funds 
for transportation,®*® or from a statute authorizing 
classification of school districts into elementary and 
high school districts but providing that the classifi- 
cation shall not be so made as to deprive any child 
of opportunity to attend a school properly classified 
within the stipulated distance of his home unless free 
transportation for such child shall be provided,*® 
and the trustees of a school district have no such 
power under a statute authorizing the county board 
to furnish transportation ;°" but the power to trans- 
port has been implied, in a ease involving the school 
system of a large city, from a statute authorizing 
the establishment of separate schools for white and 
colored children, and where the statutory requirement 
of equal facilities for white and colored children can- 
not be met except by transportation or by a wasteful 
expenditure of public funds in the construction and 
equipment of unnecessary schools,*® and, in a case 
involving an independent school district, from stat- 
utes granting to such district “the usual powers of 
corporations for school purposes,” and providing that 
eommon sehool district electors shall have authority 
to instruct the board in matters pertaining to the 
management of the school,®® and from provisions 
of the compulsory attendance law,exempting per- 


roads and street railways see Carriers 


§ 1087. Kan. 


SCHOOLS AND SCHOOL DISTRICTS 


liams v. Parsons Bd. of Education, 79 Wher 
202, 99 P 216, 22 LRANS 584. 
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sons living a certain distance from a school unless 
free transportation is provided,’ especially where 
schcol buses are expressly referred to in the automo- 
bile licensing law as being exempt from certain of 
its provisions.‘ Where there is no authority to 
transport expressly or impliedly granted, authority 
to board a pupil near the school in lieu of transpor- 
tation cannot be implied in the absence of express 
authorization by statute.’ 


[§ 1039] (2) Under Statute Granting Discretion- 
ary Power to Trustees. Under statutes providing 
that the school authorities shall have authority to 
transport, or may furnish transportation, or may use 
a portion of the school fund for the transportation 
of pupils,*? held to be constitutional,’* transporta- 
tion in particular cases is discretionary with the 
county board,?® or with the local board or eommit- 
tee;*® and in the absence of evidence that the dis- 
cretion has been abused, the court will not inter- 
fere,*7 even in behalf of a pupil who is unable to 
walk because of physical infirmity;** nor can the 
state commissioner of education, merely because he- 
has a quasi-judicial power in controversies affeet- 
ing school districts, force school trustees who have 
a diseretionary power in the premises to furnish 
transportation.*® A failure to furnish transporta- 
tion where the school authorities have a diseretion- 
ary power in the premises is not a failure to pro- 
vide suitable school facilities and accommodations 
for all children residing in the district within the 
meaning of the statute laying that duty upon them ;*° 
but it may be, if no other arrangement to give the 


Douglas v. Johnson County Bd. 
of Education, 164 Ga. 271, 138 SE 226; 


62. Mills v. School Directors Cons. 
Dist. No. 532, 154 Ill. A. 119. 


63. Hendrix v. Morris, 127 Ark. 
222,191 SW 949. 
Transportation in consolidated 


school districts see infra § 1046. 
64. Peiffer v. Reno, 14 Pa. Dist. 47. 


Transportation in case of discontin- 
tance of school see infra § 1044. 


65. See cases supra notes 62-64. 


66. Jennings v. Carson, (Tex. Civ. 
A.) 184 SW 562 [rev on another point 
(Commn. A.) 220 SW 1090]. 


67. McKenzie v. Floyd County Bd. 
of Education, 158 Ga. 892, 124 SH 
TANG 

68. Foster v. Topeka Bd. of Educa- 


tion, 131 Kan. 160, 289 P 959, 961. 


“As shown in the instant case, the 
city maintains nineteen schools for a 
total of 6,428 white children, or one 
school for an average of 338 pupils; it 
maintains four schools for 947 col- 
ored children, or one school for an 
average of 237 colored children. Hav- 
ing been granted specific power and 
authority by the statute to maintain 
separate schools, does it not necessa- 
rily follow that there must be an im- 
plication of authority to do all such 
actS aS are reasonably necessary to 
enable the board of education to exe- 
cute the power so expressly granted? 

It would be manifestly unfair 
and discriminatory to the colored chil- 
dren to compel them to walk great 
distances to their schools. It has been 
held by this court that in establishing 
separate schools equal facilities can- 
not be denied colored children. Wil- 
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To require the board of education to 
construct fourteen additional schools 
so that all of the colored children 
would have schools near their places 
of residence would be an indefensible 
waste of public funds. It would work 
a greater hardship on the plaintiff as 
a taxpayer than does the present sys- 
tem of transportation. In addition 
to providing these fourteen addition- 
al schools, it would be necessary to 
provide additional teachers and ex- 
pensive equipment for each school, 
and on the whole it would present an 
extravagant, unbusinesslike, and ab- 
surd method of handling the situation. 
Since the statute grants the board of 
education specific power to maintain 
separate schools, we hold that, in or- 
der to maintain these schools in an 
efficient, economical, and businesslike 
manner, it necessarily follows that 
the board of education has the implied 
power to furnish transportation for 
the colored children who live in plac- 
es remote from the locations of the 
various schools maintained for them.’ 
Foster v. open: Bd. of Education, su- 
pra. 


69. Dahl v. Lawrence County Inde- 
pendent School Dist. No. 2, 45 S. D. 
366, 187 NW 688. 


70. Malounek v. Highfill, (Fla.) 131 
S 313. 

71. Malounek vy. Highfill, supra. 
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73. See statutory provisions. 
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Wall v. Livingston Parish School Bd., 
1 La. A. 730; Berry v.° Barrington 
School Bd., 78 N. H. 30, 95 A 952. 
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79. In re Union Free School Dist. 
No. 2 Bd. of Education, 214 App. Div. 
40, 210 NYS 439. 
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A 999 [aff 73 N. J. L. 315, 62 A 1130]. 
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children the school facilities is made.§+ 


[§ 1040] (3) Under Statute Making Duty of Trus- 
tees Obligatory—(a) In General. Where the statute 
provides that the district board shall furnish trans- 
portation for children living over a stated distance 
from the sehool,*? the board has no authority to 
transport children living within the statutory dis- 
tance of the school,®* but its duty to transport is 
mandatory under the conditions stated, and a child 
within its terms may demand the service,$* with 
limitations as to the sufficiency of the transportation 
in particular cases,S° and with an option in the 
trustees to allow money compensation in place of 
furnishing the transportation themselves where the 
statute so provides.S® On failure to comply with a 
mandatory statute to transport, the commissioner 
cf education may, when authorized by statute, with- 
hold school moneys which would have been appor- 
tioned to the district.®? 


[§ 1041] (b) Distance of Pupil’s Home from 
School. The distance of the pupil’s home from the 
school, determining his right to transportation, 
which, under the terms of the statute, is to be meas- 
ured by the ‘nearest traveled highway,’ may be 
measured on a private highway,®® although under a 
statute stipulating “nearest route,’ it has been held 
that the measurement must be taken on the nearest 
publie route or on one which has been duly author- 
ized or exists by law.*® It includes the distances 
over connecting private roads or paths from the 
publie highway to the school at one end and at the 
other end from the highway to the house door under 
some statutes,°° and under others from the highway 
to the edge of the curtilage or yard surrounding the 
house.®t In some jurisdictions the distance is 
measured from the school yard and not from the 
school door.®? 


[§ 1042] (c) Compensation in Lieu of Transpor- 
tation. Under a statute requiring a school board to 
furnish transportation for pupils living a stated dis- 
tanee away from the school or to allow money com- 
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pensation therefor,®* the board has an option of 
adopting either method,°®* or it may provide a con- 
veyance for a part of the way and a money allow- 
ance for the rest, in the absence of evidence show- 
ing that such arrangement would be unjust to the 
pupil.°® Also, where a statute, mandatory in terms, 
provides that if the board fails to transport, the par- 
ent may transport or provide for transportation of 
his child and shall be paid by the district therefor,°® 
a parent, entitled under the statute to send his child 
to a nearer school in an adjoining district,°* who 
himself furnishes the transportation may recover 
from his own district the statutory allowances there- 
for,’S even in the absence of a prior demand upon 
the district for the service or payment in lieu 
thereof ;°° but the parent’s right to the payment is 
conditioned on compliance with the statute,t and a 
parent sending his child to a school in another dis- 


trict farther from his home than the school in his~ 


own district is not entitled to the transportation pay- 
ments.2. The statutory remedy of recovering com- 
pensation for transportation furnished by the par- 
ent is held to be exclusive,’ and mandamus to com- 
pel the district to furnish it: will not lie.* The pro- 
vision for compensation in statutes giving school 
authorities that option has been held to be consti- 
tutional,* and is construed liberally so as to make 
the stipulation for minimum compensation apply to 
each child where there are more than one in the fam- 
ily,®> and so as not to require a perfect attendance 
score without absences for the five months required 
by statute before a transportation charge will be 
allowed,® but only that there shall be an actual at- 
tendance for the number of days constituting five 
school months or one hundred days.‘ 


[§ 1043] (d) Boarding Pupils, and Shelters. 
Where the statute provides that the district school 
board shall make such provision for schooling of 
children not satisfactorily transported as shall be 
determined by the county superintendent,’ or by the 
state board,® the state board?® or the county super- 
intendent has power to arrange details for the board- 
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cation v. State Bd. of Edueation, 5 N. 
J. Mise. 152, 135 A 664. 
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89. Eastgate v. Osago School Dist., 
41 N. D. 518, 171 NW 96. 


90. Purkeypyle v. School Dist. No. 
101, 127 Kan. 751, 275 P 146. 


91. State v. Washington Tp. Bd. of 
Education, 20 OhNPNS 126. 


92. See Tillotson v. Leroy Tp. 
School Dist., 8 Pa. Dist. & Co. 220 


discretionary power to make special 
regulations for pupils residing in out- 
of-the-way places at a distance from 
the regular laid out routes of the 
school bus, making a money allowance 
to such pupils for their transporta- 
tion from their homes to the nearest 
point reached by the bus. Park y. 
McKinney, 121 Kan. 41, 245 P 1021. 


96. See statutory provisions, 
97. See infra § 1045, 
98. Parrish v. Sioux County Menz 


School Dist. No. 5, 57 N. D. 616} 223 
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5. Waits v. Kelley, 118 Kan. 751, 
236 P 827. 


6. Andrews v. Knapp School Dist. 
No. 1, 183 Wis. 255, 197 NW 813. 
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School Dist. No. 2, 183 Wis. 356, 197 
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8. See statutory provisions. 
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10. State v. Keaster, 82 Mont. 126, 
266 P 387. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


i sd 


Pr? of 42 
oF A 


ea pnhittd ob a 
Ss 


ev 


ist 


% 


§§ 1043-1046] 


ing of such children and to order the district board 
to carry them out, and it becomes the duty of the 
board to comply with the order.1! Such statutes 
have been held to be constitutional.'? A statute 
requiring shelters for the children in connection with 
transportation?® does not impliedly require installa- 
tion of a heating system in the shelters.1+ 


[§ 1044] b. After Suspension, Discontinuance, or 
Abandonment of School or School District. In the 
absence of statutory authorization, children attend- 
ing a school are not entitled, after its abandonment, 
to transportation by the district to another school,'® 
nor are they entitled as of right where a statute gives 
the school trustees a discretionary power to trans- 
port after the closing of a school;!® but where 
a statute requires transportation to be furnished 
in such eases,!* pupils residing in abandoned school 
districts or attending schools which have been sus- 
pended or discontinued and who live outside the 
distance limits fixed by the statute are entitled to 
transportation,'® subject to reasonable limitations 
as to sufficiency of the service.t® It has been held 
that the duty to transport in such case will be im- 
plied from a statute which requires that, after dis- 
continuing a school, the trustees shall provide for 
education of the children attending it elsewhere,”° 
and that, where the trustees in the performance of 
that duty make a contract for the education of the 
children in the school of an adjoining district, all 


children in the district are equally entitled to trans- ~ 


portation to the new school.?? ~The closing of the 
school is a condition precedent to the right of the 
trustees to furnish transportation under such stat- 
ute.2?_ A formal order of transfer of the pupil from 
the abandoned district or school to the new school 
is not required,?* .as is required by statute in the 
case of transfer between existing schools of adjoin- 
ing districts.24 The duty of the trustees to transport 
is mandatory after discontinuance, where the stat- 
ute provides that the pupils “shall be sent” to an- 
other school and that the trustees shall have au- 
thority to use the schoo] fund for transportation,?® 
even though the trustees had discretionary power 
under the statute to discontinue.?® Transportation 
after discontinuance of a school cannot be claimed 
as of right by resident pupils who at the time of dis- 
continuance of their own district school were at- 
tending school in the adjoining district,?7 or by non- 


11. Mendenhall v. Slim Buttes,Sask. L. 471, 


hate 21. 
12. State v. Keaster, 82 Mont. 126, | supra. 

266 P 387. 20. 
13. See statutory provisions. 145. 


14. Waller v. Mehoopany’ Tp. 23. 


School Dist., 26 Pa. Dist. 1017. 
15. Nelson v. State, 168 Ind. 491, 24. 
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See supra § 993. 
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resident pupils who had been attending the school 
before its discontinuance.?® Under a statute pro- 
viding for transportation to a public school in an- 
other district, pupils from the discontinued school 
are not entitled to transportation to a private 
school.” 


[§ 1045] c. Transportation to Nearer School in 
Other District. Power of district trustees to trans- 
port children living in their district to nearer schools 
in other districts cannot be implied from a stat- 
ute which provides only for transportation of pu- 


_ pils to schools within their own district,?° but such 


power and duty exists under a statute expressly 
providing for.transportation to nearer schools in an 
adjoining district,*! and a parent who furnishes the 
transportation may recover from his own district 
the statutory allowances therefor.*? 


[§ 1046] d. Transportation to School in Consoli- 
dated District. Trustees of consolidated school dis- 
tricts have no power to transport pupils in the 
absence of statutory authorization,?* and the power 
will not be implied from a statute authorizing trans- 
portation of a pupil to a nearer school in the ad- 
joining district;** but it has been held that such 
power and duty may be implied from a constitution- 
al provision requiring the edueation of all chil- 
dren of the state wherever the refusal to transport 
would amount to a denial to any child of his eon- 
stitutional rights,?° and that it is within the power 
of the state commissioner of education to compel 
the trustees of a consolidated school district to per- 
form this duty and to levy taxes therefor,?® even 
against the vote of the taxpayers refusing to trans- 
port.27 In other jurisdictions, where the statute 
authorizes but does not require the consolidated 
school board to transport, the power of the board 
is held discretionary, and, in the absence of evidence 
of abuse of discretion, its action will not be reviewed 
by the court,?® nor will its decision under an ear- 
lier statute granting discretionary power be affected 
by subsequent mandatory legislation imposing a duty 
to transport on the board.2® Under other statutes 
placing discretionary power in the voters, affirma- 
tive action by them in favor of transportation places 
a duty on the trustees to carry out their mandate.*® 
Under a statute obligating a consolidated district to 
provide for transportation of pupils to the consolidat- 


Bd. of Education, 11 Oh. A. 298; State 
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ed school, held to be constitutional*! even though 
trustees are given an option to transport or to pay 
money to parents in lieu of transportation,*? consoli- 
dated school districts are required to furnish trans- 
portation to the consolidated school,** or to a school 
in another district if the consolidated school is not 
yet built,** but not to a high school in another dis- 
trict where the districts consolidated had never had 
a high school.4® To impose liability for transpor- 
tation on a consolidated district, it must appear that 
the district was organized as a consolidated dis- 


trict, and not as a newly-formed district under the 


law.*® Under a statute providing that pupils not 
entitled to transportation before consolidation are 
not entitled after consolidation if consolidation has 
placed them no further from a school than they were 
before, a consolidated district voting to transport pu- 
pils living a stated distance from the school can- 
not deny the privilege to pupils living beyond the 
fixed limits merely because they live no farther from 
the consolidated school than they were from any 
school before consolidation.47 Pupils living out- 
side the consolidated district who are legally trans- 
ported to a point within the district outside the 
transportation limit are entitled to transportation 
from that point on to the consolidated school at the 
expense of the district.*#8 Whether the cost of trans- 
portation in consolidated school districts created by 
the county board of education under its statutory 
power to do so*® shall be met by local taxation voted 
by the taxpayers at an election called by the county 
board for the purpose, or by recourse to the county 
school fund, depends on the terms of the statute, 
the county board, under a statute giving it power to 
provide for such transportation by local taxation or 
out of the county funds or otherwise, having a dis- 
eretionary power to use the county fund or not, and at 
any time to change its policy in this respect.®° 


[§ 1047] e. Transportation to High School.°! In 
the absence of statutory authorization, high school 
trustees have no power to furnish transportation to 
its pupils to and from school,®? and authority to do 
so will not be implied from the statute giving district 
trustees of the common schools that power.®? A 
statute granting to the board of a high school dis- 
trict power to transport to the school high school 
pupils in the district who may be in need of such 
service, except pupils residing within city limits, is 
construed to withhold transportation only from pu- 
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pils living in a city having a high school within 
its limits,°4 and where a high school district includes 
two cities, only one of which has a high school, pu- 
pils living in the city without a high school are en- 
titled to transportation equally with those living in 
unincorporated territory of the district.°° So con- 
strued, the statute is held to be constitutional.°® A 
statute giving a district board discretionary power 
to transport pupils in the district to a high school 
in or out of the district, and further providing that 
the statute shall not be construed as imposing a duty 
upon the district board to furnish transportation un- 
less and until the county board of education re- 
quired the district board to do so, confers a power 
on the county board to require the district board to 
furnish transportation,®? which it legally exercises 
by resolution requesting the district board to per- 
form the service, a request from that source being 
in substance a demand.°® Such a statute does not 
violate the constitutional prohibition against the del- 
egation of legislative power by the legislature.°® 
Under a statute. making it mandatory upon local 
boards of education to transport high school pupils 
whose homes are a stipulated distance from the high 
school to the school or to furnish board and lodging 
near the school, and further providing that if the 
district board fails to do so, the county board shall 
transport or furnish board and lodging, if the local 
board fails, a mandatory duty rests on the county 
board of education to perform this service.®® Where 
a statute mandatory in terms offers the school board 
an option to furnish transportation from the pupil’s 
home, or board and lodging near the high school, 
there is an implied obligation imposed on the pupil 
by statute to make a demand on the board for such 
service,°! and a casual conversation between the 
parent of the pupil and a member of the board is 
not a legal equivalent of the demand that the statute 
requires. °? 


[§ 1048] f. Contracts—(1) In General. As in 
the law of contracts generally,®°? negotiations be- 
tween a contractor and a district school board for 
transportation have no binding force in law until the 
minds of the parties have met on all the essential 
details of the proposed contract, and no contract ex- 
ists where the contractor’s bid varies in an essential 
particular from the specifications of the school 
board’s offer,°* and a contractor who has made a bid 
varying from the offer, when informed by the chair- 
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[a] Terms by day or week.— 
Where a notice for bids for the trans- 
portation of children to school, called 
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man of the board that the contract has been award- 
ed to him, must at his own peril discover whether 
the terms of the contract as awarded correspond with 
the terms of his bid.®® In the absence of prior au- 
thority to a parent to transport his child to school, 
evidence that the transportation was furnished by 
the parent and that the charge was reasonable and 
Was approved and audited by the board establishes 
ratification by the board of the contract on which 
recovery is sought.°® Where, however, there is no 
evidence of prior authorization, express or implied, 
and no evidence of subsequent ratification, a parent 
cannot recover for transportation of his children, 
voluntarily furnished, on the theory of implied or 
quasi contract,®? and where the contract is void as 
being without statutory authorization, no recovery 
for transportation furnished can be had on the basis 
of its ratification.’ Where the transportation con- 
tract has been performed, recovery by the contractor 
will not be defeated by the fact that no definite 
amount for the service was agreed upon,®® but re- 
eovery may be had for its reasonable value.7° Under 
statutes providing for transportation of children 
after discontinuance of the school to a publie school 
in another district,74 a contract for transportation 
of such children to a private school is unauthorized 
and void,’? and where the contract is entire, the 
fact that some of the children are taken to a public 
school will not save it.7% A contract to transport 
children to a school in a district other than the dis- 
trict where they reside is void where the only stat- 
utory authorization is for transportation to schools 
within the pupil’s district.74 A contract for trans- 
portation made by a county board under statutory 
authority to do so is not invalidated by the failure 
of the board to meet and vote to put the schools in 
operation for the coming year as it was required to 
do by statute.7® 


[§ 1049] (2) Necessity of Writing. In the ab- 
sence of statutory requirement, a contract for trans- 
portation of pupils need not be in writing,’® and 
no such requirement will be implied from a statute 
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requiring certain contracts made by school trustees 
to be in writing but making no reference to trans- 
portation contracts,’?7 or from a statute requiring 
contracts by county officials in behalf of a county 
to be in writing.7® But where the statute requires 
transportation contracts to be in writing,’® there 
can be no recovery under a contract not in ‘writing. oe 


[§ 1050] (3) Public Letting after Notice.*+ In 
the absence of statutory requirement, notice before 
letting of contracts for transportation of children 
is not necessary,®” and a statutory requirement of 
notice will not be implied from the notice require- 
ments in statutes relating to building or repairing 
schoolhouses and furnishing school supplies.*% Un- 
der a statute requiring a letting to the “lowest re- 
sponsible bidder,” an award cannot be made to a 
minor,** or to a person physically incapacitated to 
such an extent that he cannot safely drive a trans- 
portation truck.85> Under a similar statute also giv- 
ing power to the trustees to reject any or all bids, 
the trustees are given a broad discretion and may 
award the contract to the highest bidder, if in their 
judgment he is the lowest responsible bidder.*® 


[§ 1051] (4) Pecuniary Interest of Officers or Di- 
rectors.‘ Under a statute prohibiting any school 
director from having any pecuniary interest, direct- 
ly or indirectly, in furnishing any supplies or ac- 
cepting any compensation for services,** a contract 
employing a school director’s servant to transport 
children to school is void where it is shown that the 
director received the larger part of the compensa- 
tion paid under the contract, and himself often per- 
formed the service,®® but even where such statute 
exists, a county board may contract with a -subdis- 
trict trustee to transport, where it appears that the 
trustee had no power as trustee to provide for 
transportation and did not in any way have control 
over the school funds,°® and it has been held that, 
in the absence of such statute, a contract between 
school directors and sons of some of them is valid 
if made in good faith, such fact calling merely for 
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a eritical examination of the circumstances under 
which the contract was made.?! 


[§ 1052] (5) Performance or Breach. A contract 
for transportation entered into with a responsible 
contractor®? is not invalidated by his employing a 
minor to drive the conveyance, in the absence of 
statute forbidding it,®* even though the contract in 
terms requires the personal services of the con- 
tractor.°* Even though the contract requires the 
personal service of the contractor, the requirement 
may be waived by the trustees,°® and such waiver 
will be a good consideration supporting the validity 
of a parol “modification of the written contract elimi. 
nating the personal service requirement therefrom.® 
Whether recovery can be had by a contractor on a 
transportation contract during a period of enforced 
suspension of the service due to an epidemic and the 
closing of the school depends on the terms of the 
contract and its construction by the court, recovery 
being allowed in some ecases,®’? and not in others.®* 


[§ 1053] (6) Actions by Contractor. Under a 
statute requiring approval of transportation con- 
tracts by the superintendent of schools and giving 
exclusive supervisory jurisdiction over the entire 
educational system to the state commissioner of ed- 
ueation, a contractor cannot maintain mandamus 
proceedings against the superintendent to compel 
approval of the contract, but his remedy is by appeal 
to the commissioner of education.®® In a contrac- 
tor’s suit to recover compensation under his contract 
to transport, an allegation of the abandonment of 
the school and transportation of pupils to another 
school is sufficient, and an allegation of the facts 
justifying abandonment is not necessary.” An al- 
legation that trustees appropriated a certain amount 
for transportation is sufficient without pleading the 
record of the board evidencing the appropriation 
made.? The vote of the school board at its meeting 
embodying the terms of its offer in the negotiating 
of a contract for transportation is admissible over 
the contractor’s objection that he was not present 
at the meeting or notified to be present.* 


[§ 1054] (7) Termination. 
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transportation of pupils for an entire school year, 
but containing a reservation by the board of its 
right to terminate the contract at any time, enables 
the board to terminate the contract peremptorily 
at its pleasure and without assigning any reason for 
such action,’ and a contractor by signing such con- 
tract waives his right to formal charges and hearing 
thereon before he is discharged from the service.® 
The hiring of a driver day by day may be terminated 
at any time by the school board on notice to the 
driver.? On petition of a parent of a child trans- 
ported, a contract let to a person not responsible in 
the law will be canceled.& A contract of transporta- 
tion is properly canceled by the board where neither 
the contractor nor his employees had a driver’s li- 
cense to operate the automobile used in the trans- 
portation.® 


[§ 1055] g. Sufficiency of Transportation. Inde- 
pendent of statute, trustees of a school district un- 
dertaking to transport children to school must pro- 
vide a reasonably safe mode of conveyanee,?® and 
it is for the jury to determine as a question of fact 
whether, under the circumstances of a particular 
case, the common law standard of reasonable care 
required the trustees to provide a conductor or adult 
person to accompany the children in the conveyance 
to take care of them.1! A statute requiring trans- 
portation furnished to be safe, comfortable, and con- 
venient is sufficiently complied with by furnishing 
a top buggy, closed with side curtains and drawn by 
a horse,'* even where the top buggy is a one-seater 
and is used to carry five children to school,t® and 
even though one of the children drives the horse, a 
statute authorizing parents to transport not requir- 
ing physical presence of a parent in the buggy.'4 
Where the statute does not control the exercise of 
his discretion by a trustee in laying out a route, the 
fact that pupils must walk to meet the school bus . 
on the established route,?® even though a child must 
cross a railroad track,?® or a frozen river to do it,!7 
is not a violation of the transportation statute in the 
absence of evidence that the trustee had abused his 
discretion. Where the statute limits the distance be- 
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tween a pupil’s residence and a laid out route, a 
pupil whose residence is within the statutory dis- 
tance cannot compel the board to send the convey- 
ance to her house,!® even where the statute in ex- 
press terms refers to the use of “electric railways, 
school conveyances and other public transportation,” 
and transportation is furnished in a private bus be- 
longing to the school, “school conveyances” having 
reference to private school buses and not to public 
buses only, as contended.1® Where the statute fur- 
ther provides that a board may designate depots 
for receiving groups of children and shall erect shel- 
ters at such designated places, designation of depots 
is discretionary with the board,?° and there is no 
abuse of discretion in refusing to designate a depot 
and erect a shelter to accommodate a single pupil.?? 


[§ 1056] h. Enforcement Proceedings and Actions 
by Parent. Where the duty of the school trustee to 
transport is mandatory,?? his refusal or failure to 
transport is a breach of a ministerial duty for which 
an action on the trustee’s bond may be brought by 
the parent of the child,?* and where the statute does 
not confer an exclusive jurisdiction on the county 
superintendent with reference thereto, the action lies 
without prior appeal to the county superintendent ;7# 
or the parent may maintain mandamus proceedings 
against the trustees,?* or sue the district in quantum 
meruit if he himself furnishes the transportation,?® 
especially where his services have been accepted by 
the district.27 Where the school board in the exer- 
cise of a discretionary power?® refuses plaintiff’s ap- 
plication for transportation of his child to school, the 
remedy is by appeal to the county superintendent,?°® 
and not by mandamus.?° KEven where the statutory 
requirement to furnish transportation is mandatory, 
matters relating to the mode of conveyance and the 
laying out of routes, lying within the discretion of 
the trustees, are school matters which may properly 
be taken to the county superintendent on appeal 
from the decision of the trustees.*+ 


Defenses. Lack of funds is no defense in manda- 
mus proceedings against trustees, under a mandatory 
duty to transport which they have refused or failed 
to perform, where they have not applied for the 
district’s share in the state’s educational fund to 
which it is entitled;?? but failure of the state to 
appropriate for transportation of pupils is a defense. 
in mandamus proceedings against district trustees 
where the statute places liability for the trans- 
portation charges jointly upon the state and the 
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district.** In mandamus proceedings against a coun- 
ty board to compel it to furnish transportation which 
had been refused by the district trustees, failure to 
notify the county board of the refusal by the district 
trustees and its ignorance of such refusal is a de- 
fense.** Failure of a parent to have his child at- 
tend school for the period of time stipulated in the 
compulsory attendance statute is no defense to an 
action brought under a statute authorizing him to 
recover compensation for transportation furnished 
where attendance for thé period stipulated in the 
transportation statute is proved.?®° Where failure 
to furnish transportation amounts to a failure of a 
statutory duty to furnish adequate school facilities 
to the children of the district,*® a petition for re- 
moval of the trustees will not be granted where it 
appears that the refusal to transport is occasioned by. 
a dispute over transportation charges, but will be - 
dismissed without prejudice to the petitioners’ right 
to renew if the dispute is not settled within a time 
fixed by the court.?7 


Parties. Under a statute providing that the coun- 
ty board shall furnish transportation where the local 
board neglects or refuses, and charge the cost there- 
of against the local board, the county board, and not 
the local board, is the proper party defendant in 
mandamus proceedings to compel performance of its 
duty 


Pleading. In an action by a parent to recover the 
cost of transporting his children to high school, a 
complaint alleging that such transportation was fur- 
nished by plaintiff after both the township and the 
county boards of education had refused to furnish 
the same is sufficient. A complaint in an action on 
a trustee’s bond for failure to transport,*® which 
alleges plaintiff’s residence in an abandoned dis- 
trict, transfer of his child to a school in another dis- 
trict, and the availability of funds for distribution, 
is sufficient,*! and it is not necessary to allege that 
plaintiff was attached to, or included in the enumer- 
ation in, the abandoned district and entitled to par- 
ticipate in school, elections,*? or the cireumstances 
of the abandonment,*? or facts showing the validity 
of the transportation appropriation.*# 


Evidence. Evidence as to the amount of funds in 
the treasurer’s hands for the district and of their 
insufficiency to meet transportation charges and the 
absence of an appropriation for such purpose for 
the current year is sufficient to support a finding that 
relator in mandamus proceedings had failed to prove 
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affirmatively that the trustee had sufficient funds 
with which to pay for the transportation of relator’s 
children,*® and evidence that relator had lived with 
his children for many years prior to the abandon- 
ment of district No. 2 in district No. 1 supports a 
finding that relator did not live in district No. 2 at 
the time of the abandonment.*® 


Instructions. A request for an instruction in a 
parent’s action to recover for transportation fur- 
nished that, before the jury can find for plaintiff, 
they must find definitely from the preponderance of 
the evidence the number of days that plaintiff trans- 
ported his child to school is properly refused, as 
the jury are only required to determine the proba- 
bilities from the competent evidence in the case.** 


Questions for jury. Whether failure to provide a 
conductor or adult person to accompany children in 
the conveyance to take care of them was negligence 
on the part of the school trustees, subjecting them to 
common law liability for injuries to a child result- 
ing therefrom, is a question of fact for the jury.*® 


Damages. - Damages recoverable in a parent’s ac- 
tion to recover for transportation furnished should 
be computed on the number of days on which trans- 
portation was actually furnished and should not in- 
clude the number of days during the transportation 
period when the pupil walked to school.*® 


[§ 1057] B. School Terms, Classification of Pu- 
pils, and Instruction—1. School Terms, Closing and 
Reopening, and Holidays—a. In General. In the ab- 
sence of constitutional or statutory provision on the 
subject, the length of time each year during which 
the schools shall be kept open is left to the disere- 
tion of the board of directors,®° taking into consid- 
eration the amount of school funds available for the 
year.» A constitutional provision, construed as 
commanding the legislature to provide for a mini- 
mum term of schooling in the public schools in each 
year, leaves the fixing of terms in excess of that 
period in the discretionary power of the legisla- 
ture.°2 Under a statute providing that the public 
schools shall be open for at least a fixed number of 
weeks each year “unless the county superintendent 
shall be satisfied that there is good reason for fail- 
ure to do so,” the board of directors may provide a 
school for less than the statutory term with the con- 
sent of the county superintendent,®* and its action 
is valid if it votes first and secures the consent lat- 
er.°* Where separate schools are maintained for 


45. State v. Whetsel, 197 Ind. 278, 


149 NE 369, 150 NE 766. 47 Iowa 11. 


46. State v. Whetsel, supra. 54. 
47. Swan Tp. Bd. of Education v. Supine. 
Cox, 117 Oh. St. 406, 159 NE 479. boy 


48. Shrimpton v. Hertfordshire 
County, 104 L. T. Rep. N. S. 145. 


49. Monke y. Iowa School Dist. No. 
3, 55 N. D. 809, 215 NW 284. 


50. Morley v. Power, 10 Lea 
(Tenn.) 219. 


51. Morley v. Power, supra. 

52. Miller v. State, 130 Miss. 564, 
94 S$ 706; Frazier v. Guilford County 
Bd. of Comrs., 194 N. C. 49, 138 SH et 
433. . 


29 NW 440. 
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53. Herrington v. Liston Dist. Tp., 60. 
Herrington v. Liston Dist. Tp., 


Lowery v. Kernersville Graded 
School, 140 N. C. 33, 52 SE 267; Wil- 
liams v. Fairfax Dist. Bd. of Educa- 
tion, 45 W. Va. 199, 31 SH 985. 63. 


56. Wood v. Farmer, 69 Iowa 533, 
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different races, the school term for each race must 
be of the same length during the year.®® An order 
of the superintendent of public instruction, having 
statutory authority to make such order, that a school 
shall be held in a certain subdistrict for a designated 
period cannot be enforced by the court in mandamus 
proceedings commenced after the end of such pe- 
riod.°°® 


[§ 1058] b. Power of Electors.57 Where the elec- 
tors of a district have power under the statute to 
open school for a term in excess of the minimum 
term required by statute, but fail to take any vote 
on the matter, school cannot be legally opened for a 
period in excess of the statutory term.°* Where a 
minimum term is required by the constitution and a 
statute gives the electors of a district power to de- 
termine at the regular annual meeting how many 
weeks, if any, in excess of the constitutional term 
the school shall be open, the power of the electors 
at an annual meeting is restricted to fixing the term 
of school for the ensuing year;°® and where the an- 
nual meeting is held several months in advance of 
the school term for the ensuing year, the electors 
have no power to open the school for an additional 
term between the time of the annual meeting and the 
opening of school for the ensuing year, school for the 
current year being within the jurisdiction of the 
previous annual meeting solely.®° 


[§ 1059] ¢c. Closing and Reopening®!—(1) In 
General. In the absence of any specific statutory 
grant of power to close a school, the power rests 
with the board having the general control and super- 
vision of the schoo] management,*? as, for example, 
with the county board of education, and not with the 
local school directors in the case of rural schools 
where the statute places them in the control of the 
county board.®* Where the statute makes a specific 
grant of power to the county board “to define and 
regulate the length of the public school term,” a coun- 
ty board, after specifying the duration of the term, 
may close the school before the time originally fixed 
for its expiration;®* nor has the county board of 
education power to make a binding contract with the 
county commissioners to keep the school open for 
the full term, depriving it of its power to close 
earlier when in its judgment circumstances make the 
early closing advisable;°> but the statutory power 
of the county superintendent to shorten the terms 
of school does not authorize him to close the school 
for a period of three years.°®® 


Matney v. Boydston, supra. 


61. Effect on teacher’s right to 
salary see supra § 373. 


62. Tadlock vy. Guadalupe County 
School Dist. No. 29, 27 N. M. 250, 199 
P 1007. 


Tadlock v. Guadalupe County 
School Dist. No. 29, supra. 


64. Monroe County Bd. of Educa- 
tion v. Thurmond, 162 Ga. 58, 132 SE 


57. Closing and reopening by elec- | 497 
tors see infra § 1060. = 


58. Brassfield v. Jones, 125 Ark. 
415, 188 SW 1181. 


Matney v. Boydston, 27 Mo. A. 


65. Monroe County Bd. of Educa- 
tion v. Thurmond, supra. 


66. Hopkins v. Sherman Tp. School 
Dist., 173 Iowa 438, 151 NW 443, 155 
NW 168. 


eae 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 1060] (2) By Hlectors.°* Where the statute 
provides for the opening of school by the voters and 
determination by them of the length of the term at 
their annual meeting, and for the closing of a school 
by the voters at either an annual or special meeting, 
the voters, after closing a school at their annual 
meeting, have no power later at a special meeting to 
reconsider their action and open the school.** 
Where the statute gives to the electors of the dis- 
trict power to determine at a regular annual meet- 
ing whether they will have a school for the ensuing 
vear or not, they have an implied power to suspend 
the school for the purpose of building a school- 
house.°® 


[§ 1061] (8) Grounds. Under a statute author- 
izing the board of directors of a district pubhie 
school to close the school when the average attend- 
ance the last preceding term is less than a number 
fixed, the power to close the school is predicated on 
the average attendance during the last preceding 
term,’° not on the number of children in the district 
of school age where some attend school in another 
district,74 nor on the number of pupils residing 
within the district who attend where the total at- 
tendance includes pupils who come to the school 
from other districts;*? nor can the directors of a 
school closed for small attendance be compelled to 
reopen the school when other pupils have moved 
into the district since the school was closed.‘? A 
statute, providing that schools operating on the cal- 
endar year basis shall so adjust their finances as to 
operate on a fiscal year basis and to be out of debt 
for current expenses by a certain date, does not au- 
thorize the school board to elose the school for a year 
in order to comply with its requirements." 


f§ 1062] d. Holidays.7° Under statutes placing 


_general: charge and superintendence of all public 


schools in the school committee and granting certain 
enumerated powers, of which suspension of school 
for a holiday was not one, to a prudential committee 
of the town, the power to close school for a holiday 
wa's in the school committee, and not in the pruden- 
tial committee;7® and where the prudential com- 
mittee without authority closed the school and took 
the key for the day, the school committee did not 
commit a trespass by breaking into the school and 
opening it to teachers and pupils.‘ 


(§ 1063] 2. Grades or Classes and Departments— 
a. In General. Where the school law provides that 
the state board shall prescribe courses of study for 
the different grades, and that the district trustees 


67. Opening school and fixing term 
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shall grade the schools where employment of more 
than one teacher is required, subject to the limitation 
that the course of studies established for such dis- 
trict shall not be inconsistent with the laws of the 
state, the grading of schools is the function of the 
district trustees, not of the state board,’* but the 
trustees can only exercise this power subject to the 
power of the state board to prescribe courses of 
study.7® Where the grading is done by the super- 
intendent of the school district, he acts therein as 
the agent of the school board employing him.*° 
Where the attendance in the different classes of a 
graded school is so unevenly distributed as to result 
in the denial of school privileges to some, it is dis- 
cretionary with the trustees, under a statute giving 
them diseretionary power in grading, whether to 
continue the graded system by employing another 
teacher or revert to the ungraded system and dis- 
tribute the pupils evenly among the teachers now 
employed.*1 Trustees of a school district classified 
as an ungraded or primary school district, notwith- 
standing a partial grading of the school, may add a 
gerade to the grades already existing, where, under 
the statute, the trustees have discretionary power 
to grade and there is no statutory prohibition against 
the teaching in an ungraded school of the subjects 
prescribed for the added grade.*? Where, under 
the state school system, it is common and convenient 
to do so, the various grades may be taught in one 
building.s? A statute providing for segregation of 
children of the Caucasian and African races within 
the public school system is constitutional, provided 
equal accommodations and facilities are suppled to 
pupils of both races.*# 


[§ 1064] b. Establishment and Maintenance of 
Departments. A constitutional provision that the 
legislature “shall provide a thorough and efficient 
system of free schools, whereby all children of this 
State may receive a:good common school education,” 
construed to be both a mandate to the legislature 
and a limitation upon its power, restricting it to the 
establishment only of schools where children may 
receive a good common school education,®® is still 
broad enough to permit, under statutory ‘authority, 
the establishment of a high school department.8°& A 
fortiori, the power to establish a high sehool de- 
partment exists in a school board of a city, when 
granted to it by the legislature acting under a con- 
stitutional mandate to “the legislature to encourage 
the establishment of a uniform system of common 
schools, “and schools of a higher grade, embracing 
normal, preparatory, collegiate and university de- 


Westland Pub. Co. v. Royal, 
its enforcement, 


see supra § 1058. tion, impossible 


68. Meek v. Carpenter, 178 Mich. 
547, 145 NW 106. 


69. Hale v. Brown, 70 Ark. 471, 
69 SW 260. 


70. See cases infra notes 71, 72. 


71. Kruse v. Pleasant Hill _Inde- 
pendent School Dist., 209 Iowa 64, 
227 NW 594. 


72. Alexander v. State, 158 Miss. 
177, 127 S 696 [foll State v. Alexan- 
der, (Miss.) 127 S 699]. ' 


73. State v. Seibel, 59 N. D. 494, 
230 NW 734. 


74. State v. Rapides Parish School 
Bd., 158 La. 251, 254,108 (Siv5T. 


without disaster to the public school 
system of the state, has been adopt- 
ed. Laws are presumed to be con- 
structive and not destructive, when 
relating to the institutions, which it 
is the duty of the state to protect.” 
State v. Rapides Parish School Bd., 
supra. 


75. Deductions from teacher’s sal- 
ary see supra § 384. 


76. Weymouth Ninth School Dist. 
v. Loud, 12 Gray (Mass.) 61. 


77. Weymouth Ninth School Dist. 
v. Loud, supra. 


78. Westland Pub. Co. v. Royal, 
86 Wash. 399, 78 P 1096. 


36 Wash. 399, 78 P 1096. 


80. Bartlesville Bd. of Education 
v. Schmidt, 111 Okl. 277, 239 P 580. 


81. In re Washington Tp. School, 
15 Pa. Co. 509. 


82. Starkweather v. Fox, 236 Mich. 
57, 209 NW 849. 


83. Hathaway v. New Baltimore, 
48 Mich. 251, 12 NW 186. 


84. Johnson v. Douglas School 
Disty Now 27,733 Arizy 12) Zell Peeser 
Burnside v. Douglas School Dist. No. 
2h oo ALIZ, 2b, 261) P6219) 

85. Russell v. Cook County Dist. 
No. 3st, 212-0. 327, 72) NE 4a 


86. Russell v. Cook County Dist. 
No. 131, supra. 
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partments.”** A school board under a statutory au- 
thority to prescribe “other studies” than those spe- 
cifically enumerated in the statute, may establish a 
kindergarten department as a part of the public 
primary schools,** especially where in other sections 
provision is made for the admission of children ‘‘to 
the kindergarten classes;’*%? nor does the establish- 
ment of a kindergarten department for children un- 
der six years of age violate a constitutional provi- 
sion directing that “the general assembly shall . . . 
provide for the establishment and maintenance of a 
thorough and uniform system of free public schools 
throughout the state, wherein all residents of the 
state between the ages of six and twenty-one years 
may be edueated gratuitously,” there being nothing 
prohibitory or restrictive in the mandate when con- 
strued in the light of its general purpose.®® Under 
a statute authorizing, the directors of a district 
school to employ “practice teachers” from a neigh- 
boring normal school to teach in the district school 
under the supervision of a regular teacher, they may 
establish a school of pedagogy for instruction of 
the “practice teachers” in the school building.®? | 


[§ 1065] c. Assignment of Pupils to Grades or 
Classes.°2 Under a power to prescribe necessary 
rules and regulations for the management and goy- 
ernment of the schools, a school board may require 
a classification of the pupils with respect to the 
branches of study they are respectively pursuing 
and with respect to the proficiency or degree of ad- 
vancement in the same branches,?? having regard 
also to their physical and mental capacity;°* and 
may make rules governing methods of school 
work;®* nor has a parent any right to interfere with 
the board’s exercise of its discretion and demand 
for his children instruction in certain classes or 
grades against the judgment of the board.°® Where 
the constitution provides that the public schools shall 
be free to all children of the state of school age in 
the state, the board has no power to segregate chil- 
dren of parents who do not pay the matriculation 
fee, charged to meet incidental expenses, by placing 
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them in a class by themselves under a single teacher 
for all grades, and denying them instruction in the 
regular classes reserved for children of parents who 
do pay the fee.°* Where the statute gives the parent 
aright to select the high school to be attended by his 
child, subject to the approval of the school directors 
of the home district, neither parent nor trustees are 
given arbitrary power to impose their will upon the 
other; and where there is disagreement, the decision 
lies with the court.° 


{§ 1066] d. Promotion and Demotion.®® Under 
its general power to prescribe rules for the school 
government, a school board may prescribe rules gov- 
erning tests and examinations for promotion. Dou- 
ble promotion of a pupil from one grade to the second 
higher grade without attendance in the intervening 
grade is discretionary with the board,? and, in the 
absence of evidence of permission by the board, the 
court will not order it to be done,*® even though the 
pupil had a certificate entitling him to promotion to 
the next grade, and even though ‘the evidence 
showed that he was fitted for the work in the grade 
following that. A statute forbidding a school com- 
mittee permanently to exclude a pupil from the 
publie schools for alleged misconduct without first 
giving him an opportunity to be heard® does not en- 
title a pupil, who has been refused promotion to a 
particular school or grade for failure to attain the 
required standard of scholarship, to a hearing.? A 
child entitled to promotion to the ninth grade is en- 
titled to enrollment in a high school, the ninth grade 
being a high school grade in the edueational system 
of the state.S Ruling of a school committee as to 
demotion of pupils, which really puts in more per- 
manent form a standard previously adopted, is prop- 
erly applied to pending cases.°® 


[§ 1067] 3. Curriculum and Studies!°~—a. In 
General. Under a statute directing a district board 
of education to prescribe courses of study for the 
public schools to follow, while the duty to prescribe 
is mandatory, a diseretion is vested in the board to 
determine what courses shall be prescribed,1! and 


87. Topeka Bd. of Education vy.]individual are so interdependent that ] exclusion based on ground of refusal 


Welch, 51 Kan. 792, 33 P 654. 


88. Sinnott v. Colombet, 107 Cal. 
187, 40 P 329, 28 LRA 594. 


89. Sinnott v. Colombet, supra. 


90. In re Kindergarten Schools, 18 
Colo. 234, 32 P 422, 19 LRA 469. 


91. Clay v. Cedar Falls Independ- 
ent School Dist., 187 ‘Iowa 89, 174 
NW 47. 


92. Assignment to schools see su- 
pra §§ 990-992. 


Segregation of races in schools see 
supra § 988. 


93. School Trustees v. Peo., 87 Ill. 
303, 29 AmR 55; Barnard v. Shel- 
burne, 216 Mass. 19, 102 NE 1095, 
AnnCas1915A 751. 


94. See case infra this note. 


[a] “Different grades.”—‘lduca- 
tion of a child means much more 
than merely communicating to it the 
contents of text-books. But, even if 
the term were to be so limited, some 
discretion must be used by the teach- 
er in determining the amount of 
study each child is capable of. The 
physical and mental powers of the 


no system of education, although de- 
signed solely to develop mentality, 
would be complete which ignored 
bodily health, And this is peculiarly 
true of children whose immaturity 
renders their mental efforts largely 
dependent upon physical conditions. 
It seems that the school authorities 
and teachers coming directly in con- 
tact with the children should have an 
accurate knowledge of each child's 
physical condition, for the benefit of 
the individual child, for the protec- 
tion of the other children with ret- 
erence to communicable diseases and 
conditions, and to permit an intelli- 
gent grading of the pupils.” State v. 
3rown, 112 Minn. 370, 128 NW 294, 
295. 


95. Guernsey v. Pitkin, 32 Vt. 224, 
76 AmD 171. 


Home work see infra § 1095. 


96. School Trustees v. Peo., 87 Ill. 
303, 29 AmR 55. 


97. Moore v. Brinson, 170 Ga. 680, 
154 SE 141. 


98. Peo. v. School Dist. No. 8, 267 
TIVO L 7.2) LOT INES 9.2. 


99. Action for alleged wrongful 


to promote see infra § 1106. 


1. Sycamore Bd. of Education vy. 
State, 80 Oh. St. 133, 88 NE 412. 


2. Sycamore Bd. of Education v. 
State, supra. 


3. Sycamore Bd. of Education v. 
State, supra. 


4 Sycamore Bd. of Education v. 
State, Supra. 


5. Sycamore Bd. of Education vy. 
State, supra. 


6. See statutory provisions and in-. 
fra § 1103. 


7. Barnard v. Shelburne, 216 Mass. 
19, 102 NE 1095, AnnCas1915A 751. 


8. Thurman-Watts v. Coffeyville 
Ba. of Education, 115 Kan. 328, 222 
P 123. 


9. Barnard v. Shelburne, 216 Mass. 
19, 102 NE 1095, AnnCas1915A 751. 


10. Payment of tuition for extra- 
curricular courses see supra § 1007. 


11. Neilan v. Sioux City Independ- 
ent School Dist. Bd., 200 Iowa 860, 
205 NW 506. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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even where the statute further provides that the 
giving of a particular course may be made manda- 
tory upon the board by vote of the electors, or that 
it may be made mandatory for a particular school 
on demand of a number, fixed by the statute, of the 
parents of children in that school, the board still has 
a discretion, after the electors have voted that a 
certain course shall be given, as to the method by 
which it shall be taught*? but that the subject must 
be taught,'? and in the particular school where the 
parents demand it,+* and that lack of funds is not an 
excuse for failure of the board to give the demanded 
course where other courses, not required by statute, 
are being given at greater expense.t° In the absence 
of courses prescribed by statute, or by a higher au- 
thority than the local board,t® or in addition to 
courses thus preseribed, it is within the discretion of 
the local school board or the officers of each school 
district as the statute granting the power may direct, 
subject to constitutional or statutory limitations on 
such power,?’ to provide for the teaching of such 
branches as they may deem best,1*® without interfer- 
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ence from the voters of the district?® or state board 
of education,?® including music,2? drawing,”? thrift 
by means of savings deposits in a bank,?* physical 
education and competitive games,?* dancing,”® dra- 
maties,2° and the ancient?’ and modern languages,”* 
such as German,” provided the medium of commu- 
nication is English;?° and a common school district 
has authority to add a high school course to the dis- 
trict school,* it still being a district school, even 
though high school subjects are taught therein, where 
it has not complied with statutory provisions for 
establishment of a high school;** but it has been 
held that trustees of a school established for in- 
struction in elementary branches have no authority 
to burden the taxpayers by the introduction of cours- 
es in science and art.** State statutes of Nebraska, 
Iowa, and Ohio, which prohibited the teaching of 
any modern language but English to any pupil who 
had not successfully passed the eighth grade, have 
been held unconstitutional by the supreme court of 
the United States, reversing the decisions of the 
supreme courts of those states.?4 


12. See cases infra this note. 


[a] Bookkeeping.—Where electors 
have voted, under a statute giving 
them that power, that bookkeeping 
shall be taught to the seventh, eighth, 
and ninth grades, the board has pow- 
er to rule that only a cashbook shall 
be used in teaching the seventh and 
eighth grades, and that the use of 
the double entry system, including 
daybook, journal and ledger, shall be 
reserved. for the ninth grade. Neilan 
v. Sioux City Independent School 
Dist. Bd., 200 Iowa 860, 205 NW 506. 


13. Indianapolis School Comrs. v. 
State, 129 Ind. 14, 28 NE 61, 13 LRA 
147; Neilan v. Sioux City Independ- 
ent School Dist. Bd., 200 Iowa 860, 
205 NW 506. 


14. Indianapolis School Comrs._v. 
State, 129 Ind. 14, 28 NE 61, 13 LRA 
147. 


15. Indianapolis School Comrs. v. 
State, supra. 


16. See infra § 1068. 
17. See cases infra this note. 


[a] Requirement of action at 
school meeting.—What shall be done 
in the common schools in an educa- 
tional way is to be determined at 
school meetings and by officers of 
each district as directed by statute. 
State v. Nebraska City School Dist., 
99 Nebr. 338, 156 NW 641. 


18. Cal.—Sinnott v. Colombet, 107 
Cal. 187, 40 P 329, 28 LRA 594. 


Colo.—Peo. v. Stanley, 81 Colo. 276, 
255r 1 Pi6L0. 

Ga.—Samuel Benedict Memorial 
School v. Bradford, 111 Ga. 801, 36 
SE 920. 

Ill.—Powell v. Board of Education, 
97 Ill. 375, 37 AmR 123; Rulison v. 
Post, 79 Ill. 567; Peo. v. Drummer 
Tp. High School Bd. of Education, 
176 Ill. A. 491. 

Kan.—Topeka Bd. of Education v. 
Welch, 51 Kan. 792, 33 P 654. 

Mich.—Stuart v. Kalamazoo School 
Dist. No. 1, 30 Mich. 69. 

Mo.—Roach v. St. Louis Public 
Schools, 77 Mo, 484. 

N. C.—Posey v. Buncombe County 
Bd. of Education, 199 N. C. 306, 154 
SE 393. 


19. State v. Sumner County School 
Dist. No. 2, 112 Kan. 66, 209 P 665. 


. 


20. State v. Sumner County School 
Dist. No. 2, supra. 


21. I1l.—Powell v. Board of Edu- 
eation, 97 Til. 375, 3% AmR 123. 


Ind.—State v. Webber, 108 Ind. 31, 
8 NE 708, 58 AmSR 30; W. P. Myers 
Pub. Co. v. White River School Tp., 
28 Ind. A. 91, 62 NE 66. 


Iowa.—Bellmeyer v. Marshalltown 
Independent Dist., 44 Iowa 564. 


* Kan.—Epley v. Hall, 97 Kan. 549, 
5b OSs: 


Mich.—Knabe v. West Bay City Bd. 
ears le tere 67 Mich. 262, 34 NW 
68. 


22. Powell v. Bd. of Education, 97 
TI Sibapo ean bao: 


23. Security Nat. Bank v. Bagley, 
202 Iowa 701, 210 NW 947. 


24 Alexander v. Phillips, 31 Ariz. 
503, 254 P 1056, 52 ALR 244; Adams 
v. Schneider, 71 Ind. A. 249, 124 NE 
718; Woodson vy. Kingman County 
rea oi Dist. No. 28, 127 Kan. 651, 274 

728, 


25. Hardwick v. Fruitridge School 
Dist., 54 Cal. A. 696, 205 P 49. 


26. Woodson vy. Kingman County 
ceo Dist. No. 28, 127 Kan. 651, 274 
Por ‘ 


27. See cases infra this note. 


[a] Yeaching of Latin and Greek 
in the common schools established 
under the common school law of Ken- 
tucky is not in violation of that law. 
Newman v. Thompson, 4 SW 341, 9 
KyL 199. 


28. Powell v. Board of Education, 
OVAL Sb on CATR el 23a eS Luarteavn. 
Kalamazoo School Dist. No. 1, 30 
Mich. 69. 


29. Powell v. Board of Education, 
97 Ill. 375, 37 AmR 128. 


30. Powell v. Board of Education, 
supra. 


[a] Use of French as the lan- 
guage of communication in Roman 
catholic separate schools is forbidden 
under the regulations of the depart- 
ment of education of Ontario. Mc- 
Donald v. Lancaster Separate School, 
34 Ont. L. 346, 8 OntWN 598 [aff 31 
Ont. L. 360, 6 OntWN 328]. 


31. Woodson v. Kingman County 
School Dist. No. 28, 127 Kan. 651, 274 
P 728. 


32. Willan v. Richardson, 51 Ind. 


A. 102, 98 NE 1094. 


33. Reg. v. Cockerton, [1901] 1 Q. 
B. 726. 


34. ‘Bartels v.. Iowa, 262, U.S. 404; 
43 SCt 628, 67 L. ed. 1047 [rev 191 
Iowa 1060, 181 NW 508]; Synod v. 
McKelvie, 262-U. S. 404, 43 SCt 628, 
67 _L. ed. 1047, 108 Nebr. 448, 187 NW 
927; Pohl v. Ohio, 262 U. S. 404, 43 
SCt 628, 67 L. ed. 1047, 102 Oh. St. 
474, 132 NE 20; Meyer v. Nebraska, 
262 U. S. 390, 43 SCt 625, 67 L. ed 
1042, 29 ALR 1446 [rev 107 Nebr. 657, 
187 NW 100]. 


[a] From majority opinion of Mr. 
Justice McReynolds: ‘The problem 
for our determination is whether the 
statute as construed and applied un- 
reasonably infringes the liberty guar- 
anteed to the plaintiff in error by the 
Fourteenth Amendment. ‘No State 
shall - . deprive any person of 
life, liberty, or property, without due 
process of law.’ . . . No emergency 
has arisen which renders knowledge 
by a child of some language other 
than English so clearly harmful as 
to justify its inhibition with the con- 
sequent infringement of rights long 
freely enjoyed. We are constrained 
to conclude that the statute as ap- 
plied is arbitrary and without rea- 
sonable relation to any end within 
the competency of the State.” Meyer 
v. Nebraska, 262 U. S. 390, 399, 403, 
es 625, 67 L. ed. 1042, 29 ALR 


{b] From dissenting opinion of- 
Mr. Justice Holmes: “We all agree, 
I take it, that it is desirable that all 
the citizens of the United States 
should speak a common tongue, and 
therefore that the end aimed at by 
the statute is a lawful and proper one. 
The only question is whether the 
means adopted deprive teachers of 
the liberty secured to them by the 
Fourteenth Amendment. It is with 
hesitation and unwillingness that I 
differ from my brethren with regard 
to a law like this but I cannot bring 
my mind to believe that in some cir- 
cumstances, an'd circumstances exist- 
ing it is said in Nebraska, the statute 
might not be regarded as a reason- 
able or even necessary method of 
reaching the desired result. The part 
of the act with which we are con- 
cerned deals with the teaching of 
young children. Youth is the time 
when familiarity* with a language is 
established and if there are sections 
in the State where a child would hear 
only Polish or French or German 
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[§ 1068] b. Under Law Requiring State Uniform- 
ity.*° Under a constitutional provision directing 
that the legislature “shall take such steps as may 
be necessary to secure a reasonable degree of uni- 
formity in courses of study,” a legislature has pow- 
er to distinguish between the functions of preserib- 
ing and of supervising the prescribing of courses of 
study, and of distributing such functions among such 
officers and beards as it sees fit,?® as, for example, 
laying the duty of prescribing courses of study on 
the superintendent of public instruction and the du- 
ty of supervision on a state board of administra- 
tion,®* and, in such ease, the fact that the superin- 
tendent-of public instruction is a constitutional of- 
ficer does not vest in him a constitutional right to 
prescribe courses of study, free from.supervision, as 
against the right of the legislature to establish a 
different method,?® es specially when the section of 
the constitution creating the superintendent’s office 
further provides that the duties shall be prescribed 
by the legislature.2® Where the state board of edu- 
cation, under a statute giving it exclusive power to 
do so,*® has adopted a uniform course of study for 
use in the public schools of the state, it is the duty 
of a local school board substantially to enforce the 
same,*! and the local board has no authority to 
adopt a course of study in conflict therewith;** nor 
may it accept the state course as controlling and 
later deny its existence in an action brought to en- 
force it.*% 


[§ 1069] c. Right of Parent To Select or Reject. 
A rule or regulation preseribing a course of study 
for a particular school does not require that any par- 
ticular branch of study shall be compulsory on those 


NW 393. 


46. 
303, 29 AmR 55. 


spoken at home I am not prepared to 
say that it is unreasonable to provide 
that in his early years he shall hear 
and speak only English at school. 
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who attend the school;4# nor does such a rule or 
regulation deny a par ent all control of the education 
of his child, but merely withdraws from him the 
right to select the branches to be studied by his child 
to the extent that the exercise of such ‘right will 
interfere with the system of instruction provided for 
the school and its efficiency in imparting instruction 
to all entitled to share in its benefits;*® and hence a 
parent cannot insist that his child shall be taught 
studies not in the prescribed course of the school,*® 
although he may make a reasonable selection from 
the prescribed studies for his child to pursue,*’ and, 
on reasonable grounds, may have him excused from 
taking studies*® or exercises not desired;*® and his 
right to select is not limited to any particular school 
or grade;°° nor can the parent insist that his child 
shall be allowed to-use a textbook different from 
that adopted,®! or follow methods of study that in- 
terfere with others in their studies.°? 


[§ 1070] 4. Religious Influences and _ Instruc- 
tion.®® In the absence of constitutional requirement 
that religious instruction be given in the public 
schools, morning devotional exercises®* and the read- 
ing of religious books and the Bible’® may be pro- 
hibited by regulation of the school authorities acting 
under general statutory authority to manage and 
control the schools, and a resolution of a school board 
prohibiting the reading of the Bible and prayer and 
other religious instructions in the school is final and 
cannot be reviewed by the courts.°® Under the con- 
struction of constitutional requirements elsewhere 
considered,°®’ the reading of the Bible or other mat- 
ters attacked on the constitutional ground have been 
held permissible,®* or, in some instances, have been 


unreasonable and ineffective. Hard- 
wick v. Fruitridge School Dist., 54 
Cal. A. 696, 205 P 49. 


50. State v. Ferguson, 95 Nebr. Bee 


But if it is reasonable it is not an un- 
due restriction of the liberty either of 
teacher or scholar. Tethinie zl 
appreciate the objection to the law 
but it appears to me to present a 
question upon which men reasonably 
might differ and therefore I am un- 
able to say that the Constitution of 
the United States prevents the ex- 
* periment being tried.” Bartels v. 
Iowa, 262 U. S. 404, 412, 48 SCt 628, 
67 L. ed. 104. 

35. Adoption of textbooks under 
Uniform Textbooks Law S&ee infra § 
1072. 


26. State v. Totten, 44 N. D. 557, 
175 NW 563. 

37. State v. Totten, supra. 

38. State v. Totten, supra. 

39. State v. Totten, supra. 

40. See statutory provisions. 

41. Eaton v. Royal, 36 Wash. 435, 
78 P1093; Wagner v. Royal, 36 Wash. 
428, 78 P 1094; Westland Pub. Co. v. 


Royal, 36 Wash. 399, 78 P 1096. 


42. Wagner v. Royal, 36 Wash. 
428, 78 P 1094; Westland Pub. Co. v. 
Royal, 36 Wash. OOO oan L096. 


43. Wagner v. Royal, 36 Wash. 
428, 78 P 1094. 


44. School Trustees v. Peo., 87 Ill. 
303, 29 AmR 55; Rulison v. Post, 79 
Til. 567. 

45. School Trustees v. Peo., 87 Ill. 
303, 29 AmR 55; State v. Dixon Coun- 
ty School-Dist. ‘No. 1, 31 Nebr. 552, 48 


47. Peo. v. Stanley, 81 Colo. 276, 
255 PRP 610; State v.. Dixon County 
School Dist. No. 1, 31 Nebr. 552, 48 
NW 393; Garvin County School Bd. 
Dist. No. 18 v. Thompson, 24 Okl. 1, 
8, 103 P 578, 1388 AmSR 861, 24 LRA 
NS 221, 19 AnnCas 1188. 


“Our laws pertaining to the school 
system of the staté are so framed 
that the parent may exercise the full- 
est authority over the child without 
in any wise impairing the efficiency 
Of . thelesy stem yeu ave: think eat 
would be a reversal of the natural 
order of things to presume that a 
parent would arbitrarily and without 
cause or reason insist on dictating the 
course of study of his child in oppo- 
sition to the course established by the 
school authorities. A better rule, we 
think, would be to presume, in the 
absence of proof to the contrary, that 
the request of the parent was reason- 
able and just, to the best interest of 
the child, and not ‘detrimental to the 
discipline and efficiency of the 
school.” Garvin County School Ba. 
Dist. No. 18 v. Thompson, supra. 


48. State v. Ferguson, 95 Nebr. 68, 
144 NW 1039, 50 LRANS 266. 


49. Hardwick v. Fruitridge School 
Dist., 54 Cal. A. 696, 205 P 49. 


[a] Dancing.—A parent may have 
his child excused from dancing, in- 
cluded in the curriculum of the 
school; and a rule requiring the ex- 
pulsion of the child from school if 
he does not participate after request 
by the parent that he be excused is 


144 NW 1039, 50 LRANS 266. 


51. School Trustees v. Peo., 87 Ml. 
303, 29 AmR 55. 

52. School Trustees v. Peo., supra. 

53. Cross references: 


Mandamus prohibiting sectarian 
struction see Mandamus § 342. 
Use of school Bilas | fox religious 
meetings see supra § 4 
Use of school building sas Sunday 
school see supra § 48 
54. Cincinnati Bd. Bauesiton v. 
Minor, 23 Oh. St. 211, 13 AmR 223. 


55. Cincinnati Bd. of Education v. 
Minor, supra. 


56. New Antioch Bd. of Education 
v. Pulse, 10 OhS&CP 17, 7 OhNP 58. 


in- 


57. See Constitutional Law § 451. 
58. See cases infra this note. 
[a] Placing Bible in school li- 


brary.—Evans v. Selma Union High 
School Dist., 193 Cal. 54, 222 P 801, 
SUSAR dab2 1 


[b] Reading of Bible—Peo. v. 
Stanley, 81 Colo. 276, 255 PRP 610; 
Wilkerson v. Rome, 152 Gaw ees 110 
SE 895, 20 ALR 1334; Knowlton v. 
Baumhover, 182 Iowa’ 691, 708, 166 
NW 202, 5 "ALR 841; Moore v. Mon- 
roe, 64 Towa 367, 20 NW 475, 52 AmR 
444; Billard v. Topeka Bd. of Edu- 
cation, 69 Kan. 53, 76 P 422, 105 AmSR 
148, 66 LRA 166; Hackett v. Brooks- 
ville Graded School Dist., 120 Ky. 608, 
ST OS W 192). 2 Kyi 1021517 VA Sire 


——_——— 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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held forbidden.®® 


[§ 1071] 5. Textbooks®°—a. Selection and Adop- 
tion—(1) In General. In the absence of a consti- 
tuted authority to determine the textbooks to be used 
in a public sehool, or on the failure of the proper 
authorities to act, the selection and adoption may 
be made by the teacher;*®! but where the statute in 
express terms places the power to select and adopt 
textbooks in a designated official or board, the selec- 
tion and adoption must be made in the way pre- 
seribed,°? as, for example, by the local district 
board®*? or school committee,®* or by the county 
board for parts of the county not included in any 
school distriet;®® or, under the uniform textbook 
acts, so-called, by the local, county, or state boards 
designated therein.®® Where the legislature has 
failed to establish a uniform series of books, and 
has not by express terms conferred special author- 
ity on any officer or board to make a selection, the 
school board, under its general powers to manage 
the schools, may designate the textbooks to be used 
therein.*°* Such selection and adoption must be 
made in the mode prescribed by statute,°® as, for 
example, only after teachers for the ensuing year 
have been elected,®® and after consultation with 
them,’° only after affirmative vote of a majority of 
the whole membership of the board,*! only after 
advertising for bids,‘? and only after publishers have 
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registered their books,7* and printed the prices 
therein,’ and have set them out in their bond.’ 
Adoption of books is shown by adoption of the re- 
port of a committee on books recommending their 
adoption.7® The selection of books by a school com- 
mittee having discretionary and final power cannot 
be inquired into by the court, even though the selec- 
tion may be injudicious or unwise.*? 


Statutes regulating the adoption and price of text- 
books have been held to be constitutional.7* Stat- 
utes prohibiting school districts from buying text- 
books except from lists filed with the superintendent 
of public instruction at prices therein named,‘® or 
which grant the publisher of an adopted book an 
exclusive right to supply the school for a stated term 
of years,®®° or which authorize school districts to 
designate retail dealers as their agents to sell text- 
books to their pupils, and limiting the price which 
may be charged therefor,*? or which require the 
establishment of a central depositary within the state 
for the distribution of the books at the publisher’s 
expense, and prohibit the adding of this expense to 
the bids made for the furnishing of the books,** have 
been held constitutional. As in the ease of contracts 
generally,*? where a written contract for the pur- 
chase of textbooks entered into by a school board is 
free from ambiguity, evidence aliunde is not admis- 
sible to explain its meaning or enlarge its scope.** 


- 2. eee SE OE v. Rich-| 105, 289 SW 363. Dist., 15 Pa. Co. 291. 

ards, 3 e. ‘ mD 256; Spiller 7 F 3 : 

SMR Uiches.| ie) Aliens Giaew) peT: 59. See cases infra this note. aes ; Breeely rey gcc Tp. 
Pfeiffer v. Detroit Bd. of Education,| [a] _ Reading of Bible.—Peo. v. Dis-| Mou ey 16 pa, Go. 644: eee. & 
118 Mich. 560, 77 NW 250, 42 LRA| trict No. 24 Bd. of Education, 245 Ill.| cyitiew wy. Scheol Dist. 15 utler_ v. 
536; Nessle v. Hun, 2 OhS&CP 34, 1| 334, 92 NE 251, 29 LRANS 442, 19] 510 S¥, poe Wilhelm 7 Pe. On Me 
OhNP 140; Stevenson v. Hanyon, 7] AnnCas 220; State v. Scheve, 65 Nebr. pee IO ENS NAME IED a. Co. 


Pas MOIS oso, © aculpy 2067. Currantivs 
White, 22 Pa. Co. 201; Church v. Bul- 
lock, (Tex.) 109 SW 115 [aff (Civ. A.) 


927; 


853, 91 NW 846, 983 NW 169, 59 LRA 71. 
Stevenson v. Hanyon, 4 Pa. Dist. 


395, 16 Pa. Co. 186; State v. Edgerton 


Shannon vy. School Directors, 
10 Kulp (Pa.) 544. 


72. 


100 SW 1025]. 


{c] Singing hymns.—See cases su- 
pra [b]. 
{d] Offering prayer.—Wilkerson v. 


Rome, 152 Ga. 762, 110 SE 895, 20 ALR 
1334; State v. Plymouth, etc., Joint 
School Dist. No. 6, 162 Wis. 482, 156 
a 477, LRA1916D 399, AnnCas1918C 
584. 


fe] 
lard v. Board of Education, 
297, 10 NE 669. 


{f] Employment of sectarian 
teachers.—Millard v. Board of Hduca- 
tion, 121 Till. 297, 10-NE 669; 


{g] Teacher wearing religious 
garb.—Hysong  v. Galitzin School 
Dist., 164 Pa. 629, 30 A 482, 44 AmSR 
632, 26° LRA 208; ‘Com. v.’ Herr, 35 
Pa. Co. 356. 


{h] Renting church quarters for 
school.— Millard v. Board of Educa- 
tion, 121 Ill, 297, 10 NE 669; Williams 
v. Stanton Graded Common School 
Dist., 172 Ky. 133, 188 SW 1058, 173 
Ky. 708, 191 SW 507, LRA1917D 453. 


[i] Graduation exercises in church. 
——State. Vo elymouth, / ete., - Joint 
School Dist. No. 6, 162 Wis. 482, 156 
NW 477, LRA1916D 399, AnnCas1918C 
584, 


[ji] Excuse for time while in at- 
tendance elsewhere for religious in- 
struction.—Peo. v. Graves, 245 N. Y. 
195, 156 NE 663. 


{k] Sectarian instruction outside 
of school hours.—Millard v. Board of 
Education, 121 Ill. 297, 10 NE 669. 


{1]. Law forbidding teaching evo- 
lution.—Scopes v. State, 154 Tenn. 


Sectarian school hboard.—Mil- 
124 111. 


School-Dist. No. 8, 76 Wis. 177, 44 NW 
967, 20 AmSR 41, 7 LRA 330. 


[b] Study of Bible.—State v. Fra- 
zier, 102 Wash. 369, 173 P 35, LRA 
1918F 1056. 


{c] Excuse for time while in at- 
tendance at denominational schools 
—Religious Instruction in Public 
Schools, 5 Pa. Dist. & Co. 137. 


[d] Teacher wearing religious 
garb.—O’Connor v. Hendrick, 184 N. 
Y. 421, 77 NE 612, 7 LRANS 402, 6 
AnnCas 432. 


fe] Renting church quarters for 
school.—Knowlton v. Baumhover, 182 
Iowa 691, 166 NW 202. 


60. Authority to contract for books 
and other appliances see supra § 498. 


61. State v. Millsap, 130 Mo. A. 
683, 108 SW 1133. 


62. See statutory provisions; 
cases infra notes 63-65. 


63. Peo. v. Oakland Bd. of Educa- 
tion, 55 Cal. 331; McNees v. East Riv- 
er School Tp., 133 Iowa 120, 110 NW 
325; Butler v. Shirley Tp. School 
Dist: ib Paw Co. 290. 


Richards, 


and 


64. Donahoe v. 38 Me. 


379, 61 AmD 256. 

65. Peo. v. Oakland Bd. of Edu- 
Cation. woo Cale sol. 

66. See infra § 1072. 


67. Campana v. Calderhead, 17 
Mont. 548, 44 P 83, 36 LRA 277. 


68. See statutory provisions, 
cases infra notes 69-74. 


69. Butler v. Shirley Tp. School 


and 


McNees v. East River School 
Tp., 133 Iowa 120, 110 NW 325 


73. Polzin v. Rand, 250 Ill. 561, 95 
NE 623, AnnCas1912B 471 


74. Dickinson v. Cunningham, 140 
Ala. 527, 37 S 345. 


75. Johnson v. Ginn, 105 Ky. 654, 
49 SW 470, 20 Kyl 1475, 


76. Heckman vy. Allegheny Bd. of 
CED 34 PittsbLegJNS (Pa.) 


77. American Book Co. 
216 Ala. 367, 1138 S 592; 
Richards, 38 Me. 379. 61 AmD 256. 


78. Polzin v. Rand, 250 Ill. 561, 95 
NE 6238, AnnCasi1912B 471. 


79. Macmillan Co. v. Johnson, 269 
Fed. 28. 


80. U. S.—Bancroft v. Thayer, 2 
F. Cas. No. 835, 5 Sawy. 502. 


Ala.—Dickinson v. Cunningham, 140 
Ala. 527, 37 S 345. 


Ind.—State v. Haworth, 122 Ind. 
462, 23 NE 946, 7 LRA 240. 


Tenn.—Leeper v. State, 103 Tenn. 
500, 53 SW 962, 48 LRA 167. 


Tex.—American Book Co. vy. Marrs, 
114 Tex. 40, 262 SW 730; Charles 
Scribner’s Sons v. Marrs, 114 Tex. 11, 
262 SW 722. 


v. State, 
Donahoe vy. 


81. Macmillan Co. v. Johnson, 269 
Fed. 28. 
82. Hill v. American Book Co., 171 


Ark, 427, 285 SW 20. 
83. See Contracts § 481. 


84. Ivison v. Indianapolis School 
Comrs., 39 Fed. 735. 
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[§ 1072] (2) Under Uniform Textbooks Law.*> 
Where the constitution expressly enjoins upon the 
legislature the duty “to provide, by law, for a gen- 
eral and uniform system of common schools,’*® it 
is within the power of the legislature to provide for 
a uniform series of textbooks throughout the state ;*7 
and the legislative power exists even in the absence 
of constitutional mandate.*® Under its power to 
provide for a uniform series of textbooks, the legis- 
lature may regulate the price thereof,*® and limit 
the retail dealer’s profit to a fixed percentage of the 
retail price.°® The power to select or adopt a uni- 
form series of textbooks is in the board or officer 
designated by constitution or statute as having thal 
authority,®! as, for example, in a state board ot 
commission,” or in the local authorities of the coun- 
ty®? or of the school district or city.°* Provisions 
requiring adoption of a uniform series®® have refer- 
ence to the whole series of textbooks for use in the 
publie schools subject to the jurisdiction of the se- 
lecting board,®* and are construed as requiring the 
use of the same books in the same grades,®* but not 
as limiting the selection of the board to those -au- 
thors who have written a complete series of books 
for all grades. All that is required is that textbooks 
by ‘different authors through all the grades shall be 
so arranged as to permit them to be used connected- 
ly.°8 A section in a uniform textbooks act prescrib- 
ing that nothing therein “shall prevent the use of 
supplementary textbooks, but such supplementary 
textbooks shall not be used to the exclusion of the 
books prescribed,” has been construed as limiting 
the power of the state board or commission to make 
a binding, exclusive adoption, to the subjects re- 
quired by statute to be taught and to a single book 
for each subject in each grade,®® and its designation 
of additional books is held to be recommendatory 
only, and does not prevent the adoption of other 
books by the local school boards.1 Also the power 
of the state board or commission is limited to the 
selection and adoption of textbooks, as distinguished 
from reference books,? and the board’s designation 


85. Law requiring uniformity in] 226, 70 P 984. 
courses of study see supra § 1068. . 
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of a particular dictionary is held to be recom- 
mendatory only and to leave the field open to pub- 
lishers of other dictionaries to advertise and sell 
their dictionaries by any fair means.* Adoption 
of a uniform series is shown by the state’s publica- 
tion of the list of authorized books and by its being 
recognized as valid and acted on throughout the 
state.* 


[§ 1073] b. Change after Adoption—(1) In Gen- 
eral. Statutory regulations governing the change of 
textbooks once adopted must be complied with to 
effect a valid change,® as by publishing notice there- 
of in a newspaper for a prescribed length of time,® 
or by giving teachers notice of the meeting at which 
the proposed change will be considered;* and the 
board must comply with its own regulations govern- 
ing change of textbooks,® and a resolution to change 
passed by a board immediately after its introduction 
is void where the board’s regulations required a ref- 
erence of such resolution to the textbook committee 
and a postponement of action thereon for four 
weeks.® The validity of a resolution to change a 
textbook cannot be attacked by writ of certiorari, 
the resolution being the exercise of a legislative, not 
a judicial, function; ;+° nor by a publisher of a dis- 
carded textbook who has no contractual interest in 
the matter.14 


[§ 1074] (2) Limitations on Frequency of Change 
—(a) In General. In the absence of statute pro- 
hibiting. the change of adopted textbooks, a board 
ot education, under duty imposed by charter “to 
establish the text-books to be used,” cannot disa- 
ble itself to perform such duty by contract or by 
resolution not to exercise its power for any given 
period;*? and in cities or districts where the pro- 
hibitory statute is held not to apply, the board may 
change the textbooks at any time when it considers 
the change for the best interests of the schools.13 
Where the statute prohibits a change after a book has 
been adopted for a fixed period of time, in cases 
where the statute is held to apply,* textbooks which 


3. Funk, etce., Vv. 


American 
Book Co., 


18 F. (2ay° 739 [mod 16 F. 


86. See constitutional provisions. 


87. State v. Haworth, 122 Ind. 462, 
23 NE 946, 7 LRA 240. 


88. Leeper v. State, 103 Tenn. 500, 
53 SW 962, 48 LRA 167. 


89. Bowman v. Hamlett, 159 Ky 
184, 166 SW 1008. 


90. Bowman y. Hamlett, supra. 


91. See constitutional and statu- 
tory provisions; and cases infra notes. 


92. U. S.—Bancroft v. Thayer, 2 
¥F. Cas. No. 835, 5 Sawy. 502. 


Ala.—Dickinson v. Cunningham, 140 
Ala. 527, 37 S 345. 


Kan.—State v. Topeka Bd. of Edu- 
cation, 59 Kan. 501, 53 P 478. 


Md.—Baltimore School Comrs. v. 
State Bd. of Education, 26 Md. 505. 


Minn.—Curryer v. Merrill, 25 Minn. 
1, 33 AmR 450. 


Mo.—State v. Bronson, 115 Mo. 271, 
21 SW 1125. 


Tenn.—Leeper v. State, 103 Tenn. 
500, 53 SW 962, 48 LRA 167. 


Utah.—Tanner v. Nelson, 25 Utah 


36 Wash. 399, 78 P 1096. 


93. Firestone v. White, 71 Ark. 
109, 71 SW 250 (but only after elec- 
tors have voted for county uniform- 
ity). 

94. Atty.-Gen. v. Detroit Bd. of 
Education, 133 Mich. 681, 95 NW 746; 
Jones v. Detroit Bd. of Education, 88 
Mich. 371, 50 NW 3809; State v. Co- 
lumbus Bd. of Education, 35 Oh. St. 
368; Francis v. Allegheny School 
Dist., 24 PittsbLegJNS (Pa.) 19. 


95. See constitutional and statu- 
tory provisions. 


96. State v. Fairchild, 87 Kan. 781, 
125 P 40. 


o7. State’ =v. )hairchild,” *supra: 
Atty.-Gen. v. Detroit Bd. of Educa- 
tion, 133 Mich. 681, 95 NW 746. 


98. State v. Fairchild, 87 Kan. 781, 
125 RP 40. 


99. Mills v. Schoberg 
287 SW 729. 


de MiSs y, pee supra. 


, 216 Ky. 223, 


2. Funk, etc v.. American 
Book Co., 18 F. (way? 739 [mod 16 F. 
(2d) 1371 


(2d) 137]. 


4 Wagner vy. Royal, 86 Wash. 428, 
78 P 1094; Rand v. Royal, 36 Wash. 
420, 78 P 1108. 


5. See cases infra notes 6, 7. 


6 Greene v. San Francisco Bd. of 
Education, 131 Cal. 165, 63 P 161; Peo. 
v. State Bd. of Education, 49 Cal. 684. 


en Barber v. Newbaker, 19 Pa. Co. 


8. State v. Cleveland Bd. of Educa- 
bien Oh. Cire Ctsd10,1/Oh. Cirs Dee 


9. State v. Cleveland Bd. of Educa- 
tion, Supra. 


10. Peo. v. Oakland Bd. of Educa- 
tion, 54 Cal. 375. 


- ll. Allyn v. Louisville School Bd., 
Pinta 324, 115 SW 206, 19 LRANS 
003. 


12. State v. Wilson, 121 Wis. 523, 
99 NW 336. 


13. Schroeder v. St. 
Minn. 222, 132 NW 317. 


14. See cases infra note 15. 


Paul, 115 
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have been regularly adopted must be continued in 
use for not less than the statutory period, and can- 
not be legally changed within that time,!° except 
on certain conditions,1® such as on the consent of 
a majority of the voters of the district.17 The stat- 
utory period begins to run from the date of the 
resolution to purchase the adopted books, and not 
from the time when they are completely installed 
in the schools.18 At any time after the statutory 
period has elapsed, a change may be made,!® subject 
only to limitations as to number of changes al- 
lowed under the statute, where the book is one of 
several.2° The right to change at any time after 
the lapse of the statutory period is unaffected by 
failure to change immediately at the end of the pe- 
riod.7! A statute which prohibits any change in 
textbooks then used until authorized by a later 
statute is repealed by a subsequent constitutional 
provision, held to be self-executing, that local boards 
shall have full power to select the books they want ;?2 
and a statute which defines the period within which 
no change of adopted textbooks may be made may 
itself be amended or repealed by statute at any 
time within the period, the statutory limitation giy- 
ing publishers of adopted books no contractual rights 
binding the school authorities to use such books for 
the full period.** While the publisher of an adopted 
book has no right to enforce the statutory limitation 
in the absence of its meorporation as one of the 
terms of his contract,?+ the attorney-general, acting 
for the people, has such right;?° and a school board 
which has purchased and used certain textbooks 
cannot rely on its own failure to comply with stat- 
utory requirements as to adoption to exempt it from 
the statute prohibiting a change within a certain 
period after adoption.2° <A statute, confining its 
application to textbooks, has been held to apply to 
graded writing or copy books.?* Where the statute 
requires the state superintendent to send to the 
schools lists of books and prices adopted for the 
statutory period, the prices quoted are effective 
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under no duty to distribute revised lists containing 
publisher’s new prices.?° 


[§ 1075] (b) Reconsideration of Adoption.. In 
the -absence of statute prohibiting change of an 
adopted textbook within a fixed period, a school 
bcard may reconsider its vote of adoption at any 
time;*° and even under a statute prohibiting the 
change, a state board may, after it has passed a res- 
olution prescribing a certain series of textbooks, re- 
consider its action and rescind such resolution at 
any time before the adoption of such books by the 
different school districts,?1 but when adoption has 
been made and acted on, reconsideration is held to 
fall within the prohibition of the statute,?? unless 
the statutory conditions permitting change within 
the period have been complied with,?? as, for ex- 
ample, by the affirmative vote of a certain propor- 
tion of the members of the school board,** at a reg- 
ular meeeting of the board.*® 


[§ 1076] (3) Limitation on Number of Books 
Changed. Under statutes providing that at the end 
of a statutory period within which no adopted books 
can be changed,*® changes can be made of only fifty 
per cent of the adopted books then in use, if pub- 
lishers will renew their contract to sell the other 
fifty per cent for another statutory period at the 
same or a less price, it is held that the statute has 
reference to fifty per cent of the books then in use 
and not to the books in use in teaching fifty per 
cent of the subjects,*7 and that such statute does. 
not require that the retained fifty per cent shall be 
actually continued in classroom use,?* but merely 
that their value for purposes of exchange for other 
books shall be preserved.*® 


[§ 1077] c. Power and Duty To Furnish*°—(1) In 
General. Under its general power of control over 
schools, the state legislature may provide the meth- 
od or mode in which the textbooks adopted shall be 
obtained and distributed,*! and it is the duty of the 
school authorities to comply with such a provision 


for the entire period,’* and the superintendent is | in obtaining and distributing textbooks.#2 <A stat- 
15. See cases infra this note. 22. Peo. v. Oakland Bd. of HEdu- ae wae reg Ree Bd. of Ha- 
cation, domGals 381s ucation, ich. 371, 50 NW, 309; 
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Francisco Bd. of Education, 31 Cal. 
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502. 


Education, 133 Mich. 681, 95 NW 746. 
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Education, supra. 


36. Oh. St. 368: 
33. State v. Columbus Bd. of Ed- 
ucation, supra. 
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Comrs., 39 Fed. 735; State v. Colum- 
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Detroit Bd. of 


Dist. No. 5 Bd. of Education, 175 Ml. 26. Atty.-Gen. v. Detroit Bd. of 35. Lenhart v. Newton Tp. Bd. of 
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[ec] Five years.—American Book] 27. See case infra this note. 36. See supra § 1074. 
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with printed forms and texts scien- 
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State Text-Book Commn. v. 
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Jand Pub. Co. v. Royal, 36 Wash. 399,| tne meaning of a statutory provi- ear aieirn uca 


ce ee eS oy 

16. See cases infra note 17. 
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20. See infra § 1076. 99 NW 336. 


21. Griggs v. Atlanta Bd. of Edu- 
cation, 145 Ga. 824, 90 SH 48, 
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length of time. 


textbooks 
changed oftener than once in a given 
Peo. v. Aurora School 
Dist. No. 5 Bd. of Education, 175 Ill. 


Peo. v. Blair, 


Peo. v. Blair, 
State v. Wilson, 121 Wis. 528, 


81. State v. State Bd. of Educa- 
| tion, 18 Nev. 173, 1 P 844, 


shall not be 
40. Mandamus to compel purchase 


ane use of textbooks see Mandamus 
340. 


41. State v. Haworth, 122 Ind. 
462, 23 NE 946, 7 LRA 240. 


42. State v. Haworth, supra. 


Supra. [a] Notice.—A statutory require- 
ment that the school board shall give 
notice of the place where class books 
procured by the board may be ob- 
tained is sufficiently complied with 
by depositing the books with the 
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ute providing that the school committee shall pur- 
chase textbooks at the expense of the town is man- 
datory, subject only to other statutory provisions re- 
quiring the committee to keep its expenditures with- 
in its estimates,*? and purchasing only when there 
are funds in the treasury to meet the cost.44 The 
power to distribute books free of charge to pupils 
exists only where the constitution or statute ex- 
pressly grants it.4° It has been held that power in 
a school board to do “anything whatever that may 
advanee the interests of education, the good govern- 
ment and prosperity of the free schools in said 
city,” does not authorize the board to purchase books 
for resale to high school pupils, even though it 
resulted in a great saving and convenience to the 
pupils. Where the statute authorizes the school 
board to purchase books and sell them at cost to 
the pupils, the board has power to do so,** but the 
statutory authority to sell books at cost is not an au- 
thority to contract with a bookseller to sell at cost 
in consideration of payments made to him out of the 
contingent fund of the district.48 A statutory au- 
thority to the board to purchase textbooks and rent 
them to the pupils, and to make all proper rules to 
insure the payment of the rentals, does not authorize 
the board to make the renting of the books a con- 
dition precedent to admission to the schools.*® 


[§ 1078] (2) For Free Distribution. The estab- 
lishment by constitution or statute of a free school 
system, 1n which no charge is made for tuition, 
does not deprive trustees in general management of 
a school of the power to charge parents, able to pay, 
with the cost of the books used.°° In the absence of 
statute expressly authorizing free distribution of 
books, a school board’s power of general management 
of its school does not authorize it to distribute school 
books for the free use of all pupils regardless of 
whether their parents are financially able at their own 
cost to supply them with necessary books,*! although 
it has been held that, where the statutes establishing 
the school system provide that all children without 
distinction shall be taught gratis, a power to pur- 
chase books for free distribution will be implied from 
the general powers of school management.°? In 
jurisdictions where the statutes contain no direct 
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authorization for free distribution of books to all 
of the pupils, there are statutes which provide that 
the school board may furnish books free of charge 
to pupils whose parents are too poor to pay for 
them.>? Under such statutes, the board must fur- 
nish the books free of charge to poor children who 
otherwise would not have them.®* Where the stat- 
ute provides for temporary aid only by the school 
board in such eases, and that the board after pay- 
ment shall be reimbursed by the county, it is the 
duty of the board to furnish poor children with 
books free of charge when they cannot buy them ' 
themselves in advance of any appropriation by the 
county, the obligation to reimburse resting on the 
county only after payment made by the school 
board;®® nor can the school beard contract for the 
furnishing of the books to poor children on the ered- 
it of the county.°* <A statute expressly authorizing 
free distribution of books to schools is construed to 
apply solely to publie schools,°* and not to: in- 
clude parochial schools.°* So construed, the stat- 
ute is constitutional; ®® nor is it unconstitutional 
on the ground that it ereates a debt beyond the con- 
stitutional limit imposed on the state,®° or on the 
ground that it places disbursement of fund for pur- 
chase of books to be distributed free with the state 
board of education in violation of the section of the 
constitution providing for distribution of public 
school funds by parish boards, the book fund not 
being part of the public school fund.®! A statute, 
which provides that certain public funds shall be 
used for “supplying school books to the school chil- 
dren of the State,” under which public money is ap- 
propriated for the distribution of school books free 
to pupils in private schools, is not unconstitutional 
on the ground that it is a taking of private property 
for a private purpose, where the books furnished 
for private schools are not granted to the schools 
themselves but only to, or for the use’of, the chil- 
dren, and are the same as those furnished for 
public schools and are not religious or sectarian 
in character.°? Where, under the statute, the mat- 
ter of free distribution is to be determined by 
votes of the electors of the district, a vote favor- 
ing free distribution makes it mandatory on the 


Wickersham’s App., 
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ney, 230 Ky. 287, 18 SW (2d) 1114. 
45. See infra § 1078. 


46. Atty.-Gen. v. Detroit Bd. of 
Education, 175 Mich. 4388, 441, 141 
NW 574, 45 LRANS 972. 


“We are impressed, however, that 
the grant we are considering was 
not intended to empower the board 
of education of the city of Detroit 
to do everything whatever that may 
advance the interests of education 
in the city of Detroit, but only such 
things as it may do without chang- 
ing its character as a board of ed- 
ucation, without, for example, as- 
suming or taking on the character 
of a commercial or trading corpora- 
tion. Otherwise the activities of the 
board may occupy the almost lim- 
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trustees to furnish books to pupils free of charge.** 
A statute, authorizing school trustees to provide 
suitable houses, furniture, apparatus, and other 
articles and educational appliances necessary for 


the thorough organization and. efficient manage- - 


ment of the schools, has been held to authorize the 
purchase of dictionaries, each one of which is used 
in common by an entire class or school,®* but not 
to authorize the purchase of books for a school to 
be used by the pupils individually.°® Books improp- 
erly purchased for free distribution must be paid 
for in the absence of evidence charging the pub- 
lisher with knowledge that the purchase was for an 
improper purpose.°®® 


In high and continuation schools. <A constitution- 
al provision requiring free distribution of books to 
pupils in the elementary grades has no application 
to high schools,°* but, in the absence of express con- 
stitutional prohibition, the legislature has power to 
provide for the free distribution in high schools,** 
there arising no implication from the provision for 
free distribution in elementary schools that high 
schools should be exeluded.®® A statute which pro- 
vides that pupils in high and continuation schools 
shall provide their own textbooks has been held not 
to violate the Organic Act’of Porto Rico.7° 


[§ 1079] d. Duty To Use Adopted Book, and En- 
forcement Thereof.‘1 Where a uniform series of 
textbooks has been adopted by the board or ¢om- 
mission having statutory authority to make the se- 
lection and adoption,*? local districts and boards are 
compelled by law to use the books officially adopted, 
and are not permitted to use other books selected in- 
dependently by themselves as substitutes therefor ;7* 
nor can the law be evaded, or noncompliance be ex- 
cused, by local boards calling the books selected 
independently by them “supplemental” to the official- 
ly authorized series,** or by alleging that they are 
bound by contract with publishers to use a different 
book, such contract being beyond their power to 
make,‘® or by alleging that the use of the books 
adopted is inadvisable,’® or that changes have been 
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made in the textbook, where the publisher’s contract 
with the state provided for such changes,’” or that 
the publisher’s bond to the state has not been duly 
approved,*® unless enforcement is sought by the 
defaulting publisher.?® It is the duty of the local 
board to enforce the use of the book adopted by the 
state board in the schools subject to its jurisdic- 
tion;8® and where the state board not only adopts 
but prescribes that a particular book shall be used 
in a particular class for a particular year, it is the 
duty of the local board to see that the state board’s 
orders are complied with.*! Enforcement of use 
in the schools of an adopted book is conditioned, 
however, on the existence and legal sufficiency of 
the adoption.*?. The use of what is alleged to be an 
adopted textbook cannot be enforced,®* nor the 
use of another than the adopted textbook be en- 
joined at the instance of a taxpayer where the or- 
der of adoption is so uncertain in its terms that the 
book adopted cannot be identified. Enforcement 
of use in the schools of an adopted textbook may be 
had on petition of its publisher,*® on proof of his 
interest®® and damage suffered,*7 but not through- 
out the school year regardless of the time taken by 
the class or individual pupils in completing the work 
covered by the book.** Where the statute author- 
izes designation by a state commission of textbooks 
and reading charts and provides for enforcement of 
its orders for purchase of textbooks, omitting read- 
ing charts, from certain sources, the reading -chart, 
designated by the commission, may be purchased at 
any place at any price less than the maximum price 
fixed by the commission. *® 


[§ 1080] e. Contracts®°—(1) In General. A con- 
tract for the purchase or revision of textbooks to be 
used in public schools must be in compliance with 
the statutory conditions and requirements,®! as, for 
example, that the contract have the approval of the 
state board of education.°? Negotiations for a revi- 
sion not complying with statutory requirements place 
no contractual obligations upon the state board which 
ean be enforced by the publisher.°? Under a stat- 


1 v. Shadduck, supra. 
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fense see infra § 1110. 
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86 Wash. 399, 78 P 1096. 
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1 v. Shadduck, 25 Kan. 467; Lenhart 
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83. Reno County School Dist. No. 
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Royal, 36 Wash. 399, 78 P 1096. 


89. Pendry v. Edgar, 88 Kan. 830, 
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90. Enforcing purchase and use of 
textbooks see Mandamus § 340. 


Form, contents, execution, and va- 
lidity of contracts generally see su- 
pra §§ 535-539. 


91. See cases infra this section. 


92. American Book Co. v. Marrs, 
113 Tex. 291, 253 SW 817. 


93. Silver v. Indiana Bd. of Educa- 
tion, 35 Ind. A, 438, 72 NE 829, (A.) 
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ute providing for submission of lists of books and 
prices by the publisher and for filing of a bond con- 


ditioned on furnishing any of the books listed as 


required and for the superintendent sending copies 
of such list to the district school trustees, the sub- 
mission of the list and filing of the bond by the 
publisher and the sending by the superintendent of 
the list to the district trustees constitutes a contract 
binding the publisher to furnish the books at the 
listed prices as ordered by the district trustees.°* Al- 
so, where the negotiations between a school board 
and a publisher have terminated in an agreement 
which had been formally approved by the board 
at its regular meeting, which has then adjourned 
sine die, the contract is binding on the school board, 
and is beyond its power to modify or cancel at a 
later meeting without the consent of the publisher ;?® 
but where the statute provides that contracts for 
school textbooks shall be prepared by the attorney- 
general, shall be executed in triplicate, and that a 
contractor shall execute a bond, a contract to fur- 
nish textbooks is not consummated until formal ex- 
ecution of the written contract and approval of the 
publisher’s bond,°®® and, at any time before formal 
signing of the contract and approval of the bond, the 
board may recede from negotiations with one pub- 
_lisher and enter into a contract with another.°* 


Waiver of irregularities. The validity of a con- 


tract between the state board or commission and 


the publisher for the purchase of adopted textbooks 
is not affected by irregularity in appointment of 
members of the board or commission where their 
right to act has not been challenged in a legal man- 
ner by a competent authority,®?® nor by irregulari- 
ties which the state board of education has waived 
in the execution of the contract,®°® such as failure to 
order duplicates, or insufficiency in the affidavit re- 
quired of the contractor; and waiver by the state 
board of education of irregularities in the execu- 
tion of the contract is established when it has ap- 
proved the contract made between the state textbook 
commission and the publisher, and has ordered its 
performance by the state superintendent of public 
instruction.® 
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794; State v. Shawkey, 80 W. Va. 638, 5 
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pense of town.’—Under the clause in 
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Who may question validity. The validity of a 
contract between the state board and publisher, to 
which the district board is not a party, cannot be 
questioned by the latter.t The right to test the va- 


- lidity of a contract for the purchase of books is in 


the state where it is party to the contract,> but, in 
the absence of election by the state to avoid it, the 
attorney-general or the court has no right to elect 
to do so.® 


[§ 1081] (2) Authority To Execute. The author- 
ity of a school board to purchase books is to be 
found in a statute,’ and, being statutory, is lim- 
ited by the terms of the statute,* and the contractor 
is chargeable with knowledge of the extent of that 


authority,® and of the authority of the officer making » 


the purchase to represent the board in the making 
of the contract.1° If the contract is executed by 
officers of the board, it must appear that they had 
authority from the board to sign,!? but a vote grant- 
ing authority is not necessary, provided evidence of 
parol authority is offered.'? 


[§ 1082] (3) Letting after Public Bidding.? 
Statutory requirements as to advertising for bids 
and awarding the contract in the manner prescribed, 
to the lowest responsible bidder, must be complied 
with.1+ The award need not be made to the low- 
est bidder tn the absence of statutory requirement 
to that effect.t* Where the statute requires that 
the publisher submit with his bid sample copies of 
the entire book, submitting sample copies of sample 
pages of the book is not sufficient.1° Where the 
statute requires submission of bids to a convention, 
and that the convention publicly open and read 
the proposals, voluminous bids, containing large 
catalogues and price lists, may be referred to a 
committee on tabulation, and, if at all times the bids 
are open to inspection, the convention may act on 
the basis of the committee’s tabulation, without an 
actual reading of the bids before the convention.!* 
A statute which requires advertisement of bids in a 
newspaper of general cireulation published in the 
city or district is invalid, as impossible to be obeyed 
where it is shown that the majority of school dis- 
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cure books on the credit of the town, 
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tricts have no paper of general circulation published 
within their limits.18 Where the successful bidder 
fails to deliver an executed contract within the lim- 
it of time fixed in the advertisement, the board may 
enter into a new contract with another publisher.!® 


[§ 1083] (4) Terms. Following the rule as to 
contracts generally,?° the terms of the contract must 
be clear and definite;?! but a contract to furnish an 
adopted book in stipulated quantities at stipulated 
prices for as long a time as the book may bein use 
in a particular city is not ambiguous or uncertain 
-for failure to fix a definite term of use.22 The stat- 
utory prohibition against change of an adopted book 
for a fixed period cannot have the effect of incor- 
porating into the contract a stipulation that the 
book shall be used for the full length of the stat- 
utory period, the statutory prohibition being enacted 
for the benefit of the puble and not of the pub- 
lisher.? 


[§ 1084] (5) Performance or Breach. The pub- 
lishers of books.that have been adopted under the 
Uniform Text-Book Law,?* and who have entered in- 
to a contract with the state to furnish the same, have 
the exclusive privilege of supplying the books so 
adopted to the pupils and patrons of the schools,?® 
and books purchased from others than such pub- 
lishers or through channels established by them can- 
not be used by the pupils in the schools.2® Where a 
school district refuses to follow the course of study 
adopted by the state board of education under the 
uniform textbook law,?7 the publisher is not en- 
titled to relief by injunction unless he is able to 
establish by proof that he has been materially dam- 
aged,?® but material damage is presumed from evi- 
dence of adoption by the state board, and the refus- 
al of a single grade to be bound thereby.?® Under a 
statute requiring the publisher to establish at his 
own expense a central depository for the distribu- 
tion of textbooks and prohibiting his adding the 
expense to his bid,?® the publisher is limited in his 
recovery to the amount bid and is not entitled to re- 
cover the cost of the central depository.*! Under a 
statute providing that wherever a state board of ed- 


18. Polzin v. Rand, 250 Ill. 561, 95 
NE 623, AnnCasi1912B 471. 


19. .B: EF. Johnson Pub. Co. v. 29. 
Blease, 91 S. C. 55, 74 SE 36. (Gs We aK eyP 


420, 78 P 11038. 
20. See Contracts § 59. 
21. See case infra this note. 


fa] Against discrimination in 
price.—A stipulation in a contract 
that the publisher has never fur- 32. 
nished, and is not now furnishing, 33. 
the same books to any state, county, 
or school district at a less price, where 
like conditions prevail as in this state, 34. 
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28. Westland Pub. Co, v. Royal, 36 
Wash. 399, 78 P 1096. 


Eaton v. Royal, 36 Wash.’ 435, [a] 
Rand v Royal, 36 Wash. 


30. See statutory provisions. 


31. Hill v. American Book Co., 171 
Ark. 427, 285 SW 20. 


See statutory provisions. 


Silver v. Indiana State Bd. of 
Education, (Ind. A.) 71 NE 667. 


Western Pub. House v. Bach- 
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ucation has contracted with an author for revision 
of a textbook, he shall be given sufficient time to per- 
form the work,?? an injunction sought by the au- 
thor under a contract which reserved the right of 
the publisher to reject the revision, to prevent the 
board entering into a contract for another book in 
place of the one revised, will not be granted on com- 
plaint which makes no allegation as to suitability of 
the revision or acceptance thereof by the board.?? 
A personal lability rests on the trustees to pay for . 
books which they purchased and receipted for in their 
individual capacity.*4 


[§ 1085] f. Publisher’s Bond—(1) In General. 
The statutes frequently provide for the execution 
by a textbook publisher of a bond,?® which when the 
statute so requires must be conditioned on the faith- 
ful performance of the contract,?* provide a penalty 
for its violation’? be in such sum as the proper 
school authorities may determine,*® and must be 
accepted and approved in the prescribed manner by 
the prescribed authorities,*® so where the statute re- 
quires that the bond shall contain a recital of the 
books on which the publisher offers bids,+® bids on 
books omitted from the bond cannot be considered.*! 
A statute requiring delivery of the bond to any school 
district or any school corporation in the state is 
construed to require delivery to any board of edu- 
cation or other school corporation in the publie 
school system of the state.4* The sufficiency of 
compliance by the publisher with the terms of the 
statute is admitted by the board’s action on the bond 
and its attaching a copy of the bond to its plead- 
ing. #8 


[§ 1086] (2) Condition Insuring Price as Low as 
Elsewhere.*# A condition in a publisher’s bond to 
sell the books to patrons and pupils of the common 
schools in any county in the state in which they 
may be adopted, at as low a price as the publisher 
sells them anywhere in the country, is broken where 
the publisher contracts with another state to sell 
the same books at a lower price,*® even though no 
sales in the other state are shown,*® or sells the books 


Co., 40 Okl. 564, 1389 P 321; Wykoff 
v. Wheeler, 40 Okl. 559, 139 P 319. 


Approval held sufficient.—(1) 
The duty of approving such a bond, 
imposed on the secretary of state as 
an ex officio member of the board of 
education, is properly performed by 
his assistant. Com. v. Ginn, 120 Ky. 
83, 85 SW 688, 27 KyL 486. (2) A 
bond required to be approved by the 
members of the state board of educa- 
tion, three in number, is valid when 
approved by two of them. Com. v. 
ae 111 Ky. 110, 63 SW 467, 23 KyL 


and under this contract, is not too in- 
definite for enforcement. Leeper v. 
State, 103 Tenn. 500, 53 SW 962, 48 
LRA 167. 


22. Ivison v. Indianapolis School 
Comrs., 39 Fed. 735. 


23. Atty.-Gen. v. Detroit Bd. of 
Education, 133 Mich. 681, 93 NW 746. 

24. See supra § 1072. 

25. Dickinson v. Cunningham, 140 
Ala. 527, 37 S 345. 

26. Dickinson v. Cunningham, su- 
pra. 

27. See supra § 1079. 


man, 2 8S. D. 512, 51 NW 214. 


35. See statutory provisions. 


36. Rand v. Com., 106 SW 238, 32 
KyL 441, 108 SW 892, 32 KyL 1168; 
Maynard v. Chowning, 105 SW 114, 
31 KyL 1340. 


37. Rand v. Com., 106 SW 2388, 32 
KyL 441, 108 SW, 892, 32 KyL 1168; 
Rand v. Turner, 74 SW 648, 29 KyL 
696. 


38. Maynard v. Olson, 48 Kan. 565, 
30 P 16; Tanner v. Nelson, 25 Utah 
226, 70 P 984. 


39. Maynard v. Olson, 48 Kan, 565, 
30 P 16; Wykoff v. Silver Burdette 


40. See statutory provisions. 
41. Johnson v. Ginn, 105 Ky. 654, 
49 SW 470, 20 KyL 1475. 


42. Charles. Scribner’s 
Cook County Dist. No. 102 
Education, 278 Fed. 366. 


43. Rand v. Turner, 94 SW 643, 29: 
KyL 696. : 


44. Actions on bond see 
1087. 


45. Graziani v. Burton, 97 SW 800, 
30 KyL 180. 


46. Graziani v. Burton, supra. 


Sons. v. 
Bd. of 


infra § 
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in any other state or section of the country, either at 
wholesale or retail, at a lower price;*? but it is not 
a breach of such condition that the books are sold 

-at a less price in another state by dealers and school 
boards if it does not appear that the publishers 
themselves sell such books for a price below that 
made to the state in which the bond is given.*§ 


[§ 1087] (3) Actions on Bond. Under a statute 
providing that the county superintendent “shall bring 
suit for a forfeiture of such bond, and any money 
recovered therein, after paying the costs of the pro- 
ceedings, shall be covered into the school fund of the 
county,” the county superintendent may bring an 
action on a publisher’s bond for its breach,*® but he 
has no authority to accept in satisfaction of the judg- 
ment less than the whole amount thereof;°° nor can 
he dismiss an action to set aside a satisfaction of such 
judgment against the objection of the county at- 
torney.°1 In an action on a publisher’s bond, it is a 
defense that the contract on which the bond is based 
is void,®°? or that the books were adopted prior to 
the execution of the bond where the statute requires 
that the execution of the bond should antedate the 
adoption.®? In an action for breach of a publish- 
er’s bond to furnish books equal to sample, books used 
in several families are admissible in evidence if the 
usage the books were subjected to is also shown;°* 
otherwise not.°> The amount named in the bond 
as liquidated damages for its breach will be treated 
as such if the damages resulting, are uncertain, and 
evidence of their amount difficult to obtain.®* Asa 
general rule only one recovery may be had on such 
a bond.57 


Breach of condition that price is as low as else- 
where. In an action on the bond for a breach of 
such condition, it is not necessary for plaintiff to 
show that the books offered for sale in the other state 
were the same in paper, binding, typography, and in 
every other respect as the samples filed with the 
bond;°’ and it is no defense to such an action that 
there was no consideration for the execution of the 


47. Com. v. Ginn, 111 Ky. 110, 63 58. 
SW 467, 23 KyL 521. 30 KyL 180. 


48. Mills v. Myers, 70 SW 412, 24 59. 


49. Heath v. Com., 129 Ky. 835, 113} SW 749, 30 KyL 148. 
SW 69. ei, 


50. Heath v. Com., supra. 
51. Heath v. Com., supra. 


52. Hill v. American Book Co., 171 
Ark. 427, 285 SW 20. 


bs.) Graziani ‘v. Com, 123: Ky. 799, 
97 SW 409, 30 KyL 119. 


54. Rand v. Com., 106 SW 238, 32 
KyL 441, 108 SW 892, 32 KyL 1168. 


55. Rand v. Turner, 94 SW 6438, 29 
KyL 696. 


56, Coma. Ginn, 111) Ky. 11063 
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Graziani v. Burton, 97 SW 800, 


Graziani v. Burton, supra. 65. 
Johnson Pub. Co. v. Com., 97 


Maynard v. Chowning, 105 SW 
114, 41 KyL 1340. 


62. Criminal offenses relating to 68. 
school administration see 


63. Ala.—Boyd v. State, 
169, 57 S 268, 16 AmSR 8381. 1013. 


Me.—Stevens v. Fassett, 27 Me. 266. 70. 
Mo.—State v. Randall, 


Pa.—Com. v. Ebert, 
Com. v. Seed, 5 PaLJR 78. 
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bond,®® or that similar conditions do not prevail in 
the different states,°° or that a prior action in an- 
other county for a breach there as to another kind 
of book is pending.®+ 


[§ 1088] C. Control of Pupils and Discipline®?—1. 
In General. As a general rule a school teacher, to a 
limited extent at least, stands in loco parentis to pu- 
pils under his charge, and may exercise such powers 
of control, restraint, and correction over them as may 
be reasonably necessary to enable him properly to 
perform his duties as teacher and accomplish the 
purposes of education,®*® subject to such limitations 
and prohibitions as may be defined by legislative en- 
actment,*®* but unaffected by a statute providing for 
enforcement of the school discipline by the juvenile 
court, supplementing the power of the school au- 
thorities.“> The powers of the teacher in this re- 
spect are unaffected by any defect of title to his 
office,®> or by the fact that his pupils, or any of 
them, are over twenty-one years of age,®’ or by 
the fact that his commands are given to his pupils 
in the form of requests.** If nothing unreasonable is 
demanded, he has the right to direct how and when 
each pupil shall attend to his appropriate duties,°® 
and the manner in which a pupil shall demean him- 
self.7° The control of the pupil exists during school 
hours,’? and even at a meeting of the student body 
of the school where it is held during school hours 
in the assembly hall of the school.*2 The teacher’s 
power and duty extend beyond the teaching and 
preservation of order and discipline to matters af- 
fecting the morals, health, and safety of his pupils. 
He may and should do everything he deems neces- 
sary to these ends, when they are not in conflict 
with the primary purposes of the school or opposed 
to law or rule of the school board.?* 


[§ 1089] 2. Rules and Regulations—a. By Teach- 
er or Superintendent of Schools. In the exercise of 
his power to control and maintain discipline in his 
class,’* a teacher may adopt any reasonable rule or 
regulation concerning matters not provided for by 


ent School Dist., 191 Iowa 1100, 183 
NW 434, 


Bishop v. Houston Independ- 
ent School Dist., (Tex. Commn. A.) 29 
SW (2d), 312. 
66. Kidder v. Chellis, 59 N. H. 473. 
67. Stevens v. Fassett, 27 Me. 266. 


State v. Scheve, 65 Nebr. 853, 
91 NW 846, 93 NW 169, 59 LRA 927. 


69. Stevens v. Fassett, 27 Me. 266; 
Thomason y. State, (Tex. Cr.) 43 SW 


infra §§ 
88 Ala. 


Stevens v. Fassett, 27 Me. 266. 


79 Mo, A. 71. Wooster v. Sunderland, 27 Cal. 
A; 51, 148) (P95 9: 


11 Pa. Dist. 72. See case infra this note. 


[a] Criticizing board of education. 


SW 467, 23 KyL 521. 


57. Com. v. Ginn, supra (holding 
that, under St. [1903] § 4423, but one 
action can be had on such bond, and 
the whole sum named in the bond as 
“agreed liquidated damages” will in- 
ure to the benefit of the’ county whose 
superintendent first institutes the ac- 
tion for its recovery); Burton v. May- 
nard, 105 SW 115, 31 KyL 1342; May- 
nard v. Chowning, 105 SW 114, 41 KyL 
1340. 


Tex.—Hutton v. State, 23 Tex. A. 
386, 5 SW 122, 59 AmR 776; Bolding 
v. State, 23 Tex. A. 172, 4 SW 579; 
rere v. Brooks, (Civ. A.) 191 SW 


Wis.—State v. Burton, 45 Wis. 150, 
30 AmR 706. ; 


Eng.—Fitzgerald v. Northcote, 4 F. 
& F. 656, 176 Reprint 734; Shepherd 
V. Hissex County. .29. 0s fn Ra sie. 


64. Valentine v. Casey Independ- 


—Where a high school pupil was 
guilty of misconduct in criticizing the 
board of education at a meeting of the 
school pupils, held in the course of 
school work, the board had inherent 
power to Summon such pupil before it 
to investigate and pass on his alleged 
misconduct. Wooster v. Sunderland, 
ae CalwAnroly 148) BOs 9: 


73. State v. Randall, 79 Mo. A. 226. 
74 See supra § 1088. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the rules prescribed by the school board, and not 
inconsistent with some statute or other prescribed 
rule.‘® The teacher’s rules may be supplemented 
by rules promulgated by the superintendent of 
schools, where, under a board rule, it is his duty 
to visit the schools periodically and to supervise and 
direct the teachers in their methods of instruction.7® 


[§ 1099] b. By School Board.“” Asa general rule 
the ‘school board which by statute has the general 
charge and superintendence of the public schools 
has power to adopt appropriate and reasonable rules 
and regulations for the discipline and management of 
such schools,7® such as a rule requiring that there 
shall be prompt attendance, diligence in study, and 
proper deportment,*® and the decision of such board, 
if exercised in good faith, on matters affecting the 
good order and discipline of the school is final so far 
as it relates to the rights of pupils to enjoy school 
privileges, and the courts will not interfere with 
the exercise of such authority unless it has been ille- 


gally or unreasonably exercised ;°° but the courts will: 


interfere to prevent the enforcement of a rule whieh 
deprives a pupil of rights to which the law entitles 
him,*?! or which tends to alienate the pupil from prop- 
er parental authority,®? or which manifestly reaches 
bevond the school board’s powers,®*? or beyond its 
sphere of action, and relates to subjects in no way 
connected with the management or successful op- 
eration of the school,’4 or which is plainly caleulat- 
ed to subvert or retard the leading object of the 
school legislation of the state.® 


[§ 1091] ¢. Reasonableness and Validity—(1) In 
General. <A rule or regulation in regard to the dis- 


75. Fertich v. Michener, 111 Ind. 
472, 11 NE 605, 14 NE 68, 60 AmR 


1136 [aff 137 Ill. 


SCHOOLS AND SCHOOL DISTRICTS 


A. 187]; 


[56 C.J.] 853 
cipline and management of a public school, whether 
adopted by the teacher*® or by the school board** 
must be reasonable in itself.** A presumption ex-' 


‘ists in favor of the reasonableness and propriety of 


a rule adopted by school authorities under statutory 
authority ;°® nor is this presumption affected by the 
consideration of possible abuses of the rule where 
it may be construed as reasonably designed for a 
legitimate purpose.°® Whether a rule or regulation 
is reasonable and valid is a question of law for 
the court.°®? 


[§ 1092] (2) Particular Rules. Rules held to be 
reasonable and valid are those requiring: tardy pu- 
pils to remain either in the hall or in the principal’s 
office until the opening exercises of the school are 
concluded;®? pupils financially able to pay deposit to 
insure proper treatment of free textbooks;°* a par- 
ent or guardian to sign and return to the teacher the 
report of the teacher in regard to a pupil’s standing, 
attendance, and deportment;°* pupils at an agri- 
eultural high school to wear khaki uniforms even on 
Saturdays and Sundays;°®® pupils participating in 
graduation exercises to wear cap and grown;°* pu- 
pils not to leave school grounds during school hours 
to receive instruction elsewhere,®’? or between nine 
o’clock in the morning and three-thirty-five in the 
afternoon;®° pupils not to use face paint or cos- 
metics;2® and pupils’ lunches to be restricted to those 
brought from home or provided by the school ecafe- 
teria.t On the other hand it has been held that a 
rule is not reasonable which will deprive a child of 
school privileges except as a punishment for a breach 


Kinzer v. Ind.—Fertich v. Michener, 111 Ind. 


709; Deskins v. Gose, 85 Mo. 485, 55 
AmR 887. 


76. Fertich v. Michener, 111 Ind. 
472, 11 NE 605, 14 NE 68, 60 AmR 
709. 


77. Health regulations 
§§ 1000-1006. 


Rules establishing standards of 
proficiency and conditions of promo- 
tion see supra §§ 1065-1066. 


78. 111.—Sutton v. Springfield Bd. 
of Education, 306 Ill. 507, 138 NE 131. 


Ind.—Fertich v. Michener, 111 Ind. 
472, 11 NE 605, 14 NE 68, 60 AmR 709. 


Mass.—Hodgkins vy. Rockport, 105 
Mass. 475. 


Miss.—McLeod v. State, 154 Miss. 
468, 12228 737,°63 “ALR 1161: 


Mo.—Dritt v. Snodgrass, 
286, 27 AmR 343. 


Nebr.—Bourne v. State, 35 Nebr. 1, 
52 NW 710 (high school board). 


Oh.—Sewell v. Defiance Union 
School Bd. of Education, 29 Oh. St. 89. 


Tex.—Bishop v. Houston Independ- 
ent School Dist., (Commn. A.) 29 SW 
(2d) 312; Moseley v. Dallas, (Commn. 
A.) 17 SW (2d) 36 [atl (Civ. A.)* 286 
SW 497]. 


Va.—Flory v. Smith, 145 Va. 164, 
134 SE 360, 48 ALR 654. 


79. Sehool Trustees v. Peo., 87 Ill. 
303, 29 AmR 55; State v. Dixon Coun- 
ty School Dist. No. 1, 31 Nebr. 552, 48 
NW 393. 


» 80. Favorite v. Chicago Bd. of 
Education, 235 Ill. 314, 85' NE 402; 
Wilson v. Chicago Bd. of Education, 
233 Ill. 464, 84 NE 697, 15 LRANS 


see supra 


66 Mo. 


Marion Independent School Dist., 129 
Iowa 441, 105 NW 686, 3 LRANS 496; 
Barnard v. Shelburne, 216 Mass. 19, 
102 NE 1095; Watson v. Cambridge, 
157 Mass. 561, 32 NE 864; Hodgkins 
v. Rockport, 105 Mass. 475; State v. 
School Dist. No. 1 Dist. Bd., 135 Wis. 
619, 116 NW 232, 16 LRANS 730. 


81. Valentine v. Casey Independ- 
ent School Dist., 191 Iowa 1100, 183 
NW 434. 


[a] Pupils as subjects of practice 
teaching.—The use of pupils of a pub- 
lic school as subjects of practice in 
teaching by student teachers under 
supervision of regular teachers is not 
an invasion of the pupils’ legal rights. 
Spedden v. Fairmont Independent 
School Dist. Bd. of Education, 74 W. 
Va. 181, 81 SE 724, 52 LRANS 163. 


82. Hardwick v. Fruitridge School 
Dist., 54 Cal. A. 696, 205 P 49; State 
v. Ferguson, 95 Nebr. 638, 144 NW 
1039, 50 LRANS 266. 


83. Valentine v. Casey Independ- 
ent School Dist., 191 Iowa 1100, 183 
NW 434. 


84. Dritt v. Snodgrass, 66 Mo. 286, 
27 AmR 343. 


85. King v. Jefferson City School 
Bad., 71 Mo. 628, 36 AmR 499. 


‘86. See supra § 1089. 
ash See supra § 1090. 


Ark.—Pugsley v. Sellmeyer, 158 
pins 247, 250 SW 538, 30 ALR 1212. 


Ill.—Favorite v. Chicago Bd. of 
Education, 235 Ill. 314, 85 NE 402; 
Wilson v. Chicago Bd. of Education, 
233 Ill. 464, 84 NE 697, 15 LRANS 
ii 13 AnnCas 330 [aff 137 Ill, A. 


wae 11 NE 605, 14 NE 68, 60 AmR 


Mo.—Englehart v. Serena, 318 Mo. 
263, 300 SW 268. 


Oh.—Sycamore Bd. of Education v. 
State, 80 Oh. St. 133, 88 NE ala: 


, (Civ. A.) 170 SW 840. 


89. Kinzer v. Marion Independent 
School Dist., 129 Iowa 441, 105 NW 
686, 3 LRANS 496; Zucht Vv. San An- 
tonio School) Ba @lex/Giv. vAn) tO 
SW 840. 


90. Fertich v. Michener, 111 Ind. 
ee 11 NE 605, 14 NE hy 60 AmR 


91. Fertich v. Michener, supra; 
Zucht v. San Antonio School Ba., 
(Mex DCivin A) ec OmSiVy ns 4 Os 


92. Fertich v. Mithener, 111 Ind. 
472, 11 NE 605, 14 NE 68, 60 AmR 709. 


93. Segar v. Rockford School Dist. 
rae: of Education, 317 Ill. 418, 148 NE 


94. Bourne y. State, 35 Nebr. 1, 52 
NW 710. 
95. Jones v. Day, 127 Miss. 136, 89 


S 906, 18 ALR 645. 


96. Valentine v. Casey Independ- 
ent School Dist., 191 Iowa 1100, 182 
NW 434. 


97. Christian v. Jones, 
161, 100 S 99, 32 ALR 1340. 


98. Flory v. Smith, 145 Va. 164, 134 
SE 360, 48 ALR 654. 


99. Pugsley v. Sellmeyer, 158 Ark. 
247, 250 SW 588, 30 ALR 1212. 


1. Bishop v. Houston Independent 
School Dist., (Tex. Commn. A.) 29 SW 
(2d) 312. 


211 Ala. 
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of discipline or an offense against good morals,” such 
as a rule barring from the schools pupils who are 
married,* or which requires pupils to pay for school 
property which they wantonly or carelessly break 
or destroy, under penalty of suspension, * or which 
seeks to monopolize the school trade for the school 
supply house by forbidding pupils to trade else- 
where,® or which requires that each pupil when re- 
turning to school after recess shall bring into the 
schoolroom a stick of wood for the firé;*® but the 
court has refused to interfere in the case of a teach- 
er’s suspension of a pupil for willful destruction of 
school property where the suspension was approved 
by the schoo] authorities and proceedings for rein- 
statement were not brought for more than a year 
during which time community feeling had become 
strong, affecting the morale of the school.’ 


[§ 1093] d. Enforcement. The enforcement of 
a school rule or regulation must also be reasonable 
under all the cireumstances;® and in such enforce- 
ment due regard must be had to the health, com- 
fort, age, and mental and physical condition of the 
pupil and to the circumstances attending each par- 
ticular emergency; and the condition of the weath- 
er, the infirmity of the pupil, and the like may require 
relaxation in a strict enforcement.® 


[§ 1094] 3. Outside of School and School Hours— 
a. In General. Although a school-teacher or a school 
board ordinarily has no right of control over a child 
after he has returned to his home or his parents’ con- 
trol and cannot punish him for ordinary acts of mis- 
behavior thereafter,!° the supervision and control of 
a teacher over a pupil, and of a school board, to make 
needful rules for the conduct of the pupils, is not 
confined to the schoolroom and school premises, but 
extends over the pupil from the time he leaves home 
to go to school until he returns home from school," 
and where the effect of acts done out of a schoolroom 
while the pupils are coming to or going from school 
reach within the schoolroom, and are detrimental to 
good order and the best interests of the school, such 
acts may be forbidden and the teacher may punish 
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‘an offending pupil when he comes to school,” but 


the connection between the prohibited acts and the 
discipline and welfare of the school must be direct 
and immediate, not remote or indirect.1? The school 
authorities may also punish for acts committed out- 
side of school hours, even after a pupil has returned 
to his home, where such acts have a direct and imme- 
diate tendency to influence the conduct of other pu- 
pils while in the schoolroom, to set at naught proper 
discipline, to impair the authority of the teachers, 
and to bring them into ridicule and contempt,** al- 
though other authorities hold that the board has no 
power to punish for acts outside of school affecting 
its discipline, if they are not immoral or prohibited by 
any rule or regulation.!® In the absence of statu- 
tory authority, a school district has no power to re- 
quire pupils to serve in student patrols to protect 
the younger pupils at dangerous street intersections 
on their way to and from school. 20 


[§ 1095] b. Home Work. Where home work reg- 
ulations take the form of requiring the pupil to de- 
vote certain fixed hours in the evening at home in 
study over his school books, they have been held un- 
reasonable and void,!7 and a boy ean still go to 
church with his father during those hours without 
subjecting himself to corporal or any other form of 
school punishment;t® but a rule requiring pupils 
to take home some problems and work them out, at 
night, or at least to work at them, and bring them 
in in the morning, is reasonable,?® even though the 
boy’s evening is filled up with the home chores and 
the next day is Thanksgiving.?°° In England, a rule 
imposing home work on the pupil is not treated as 
a matter of discipline, but as an attempted exercise 
of a power by the board which was entirely outside 
of its sphere and found no justification in the terms 
of the Elementary Education Acts.?4 


[§ 1096] c. Attendance at Moving Picture Thea- 
ters and Social Parties. A rule that during the 
school term no pupil should attend a social party is 
beyond the power of a school board to make;22 but 
where framed so as to limit the ERs to social 


2. Perkins v. West Des Moines In- 
denendent School Dist., 56 Iowa 476, 
9 NW 356. 


3. McLeod v. State, 154 Miss. 468, 
122 S 737, 68 ALR 1161. 


4 State v. Vanderbilt, 116 Ind. 11, 
18 NE 266, 9 AmSR 820; Perkins v. 
West Des Moines Indenendent School 
Dist., 56 lowa 476, 9 NW 356; Holman 
We Avon Tp. School Dist. No. GY Gr l 
Mich. 605, 43 NW 996, 6 LRA 534, 


5. Hailey v. Brooks, (Tex. Civ. A.) 
191 SW 781. 


6. State v. Fond du Lac Bd. of 
Education, 68 Wis. 234, 23 NW 102, 53 
AmR 282. 


7, Re McCallum, 17 Ont. 451. 


g. Fertich v. Michener, 111 Ind. 
472, 11 NE 605, 14 NE 68, 60 AmR 


709. 
9. Fertich v. Michener, supra. 


[a] Habit of locking doors of a 
schoolroom during the opening exer- 
cises is not an unreasonable enforce- 
ment, under ordinary circumstances, 
of a rule requiring. pupils to remain 
in the hall during that time; but if 
the weather is unusually severe and 
proper steps are not taken for the 


comfort of children thus excluded, 
such method of enforcement is unrea- 
sonable and imnroner. Fertich v. 
Michener, 111 Ind. 472, 11 NE 605, 14 
NE 68, 60 AmR 709. 


10. Lander v. Seaver, 32 Vt. 114, 76 
AmD 156. 


11. Jones v. Cody, 132 Mich. 13, 92 
NW 495, 62 LRA 160; State v. Ran- 
dall; 79 Mo. A. 226;. Hutton v. State, 
23 Tex, A. 386, 6 SW 122, 59 AmR 
776; Lander v. Seaver, 32 Vt. 114, 176 
AmD 156. 


[a] Going directly home.—A rule 
that the pupils shall go directly home 
when dismissed from school, adopted 
by a school board, is a reasonable 
one, and a teacher who enforces such 
a rule is not liable for damages sus- 
tained by a merchant arising from a 
loss of trade due to such enforcement. 
Jones v. Cody, 132 Mich. 13, 92 NW 
495, 62 LRA 160. 


[b] Quarreling and swearing on 
way home.—A teacher may forbid 
scholars from quarreling and swear- 
ing on the way home, and punish 
them for the infraction of such rule. 
Deskins v. Gose, 85 Mo. 485, 55 TE 
387. 


12. Deskins v. Gose, supra; Lander 
v. Seaver, 32 Vt. 114, 176 AmD 156; 
Cleary v. Booth, [1893] 1 Q. B. 465. 


13. Lander v. Seaver, 32 Vt. 11 
176 AmD 156. sek 


14. Douglass v. Campbell, 89 Ark. 
254, 116 SW 211, 20 URANS 205; 
O'Rourke Vv. Walker, 102 Conn. 130, 
128 A 25, 41 ALR 1308; State v.. 
School Dist. No. 1, 135 Wis. 619, 116 
NW 232, 16 LRANS 730. 


15. Murphy v. Marengo Independ- 
ent Dist., 30 Iowa 429. 


16. In re Student Patrols, 11 Pa. 
Dist. & Co. 660. 


17. Hobbs v. Germany, 94 Miss. 
469, 49 S 515, 22 LRANS 983. 


18. Hobbs v. Germany, 94 Mis 
469, 49 S 515, 22 LRANS 840. ks 


19. Bolding v. State, 23 Tex, A. 
172, 4.SW 579. 


20. Bolding v. State, supra. 


21. Hunter v. Johnson, 13 Q. B. D. 
225. 


22. Dritt v. Snodgrass, 66 Mo. 286, 
27 AmR 348; State v. Osborn, 32 Mo. 
A, 536, 24 Mo. A. 309. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1096-1100] 


activities which interfere with the school work, such 
a rule has been held reasonable and valid,?* as, for 
example, a rule forbidding attendance of pupils at 
moving picture theaters or social parties on any 
school night except Friday and Saturday nights.*4 


[§ 1097] d. Secret Societies. A school board un- 
der its authority to adopt rules and regulations for 
the well-being of the school may deny to pupils be- 
longing to a secret fraternity, contrary to the rules 
of the school, the right of participating in athletic, 
military, literary, and similar school organizations, 
although the meetings of the fraternity are held out- 
side of the schoolhouse, after school hours, and with 
parental consent, where it is shown that such soeie- 
ties have a tendency to destroy good order, discipline, 
and scholarship,?° and such a tendency is sufficiently 
shown by fraternity publications containing articles 
written in a spirit of insubordination to the school 
authorities ;*° but under its general power to make 
rules and regulations governing the school, a board 
has no power to prohibit membership in a secret 
society regardless of the effect of such membership 
on the school discipline.?7_ Where a statute forbids 
absolutely any fraternity in a publie school, it is 
within the power and duty of the school board to 
enforce the law,?* such law being held constitution- 
al,2° and sororities are held to be fraternities with- 
in the meaning of the prohibition.*®° Under a stat- 
ute, held to be constitutional,?+ making it unlawful 
for a pupil to belong to any school fraternity, and 
giving the school board power to suspend or expel 
a violator, and declaring it illegal to give an offender 
eredit for a subject pursued or to graduate him,*? 
a school board which permits a violator to pursue 
his studies in the school acts within the law when 
it refuses to give credits for the work the pupil does 
and does not award him a diploma.** So also a 
statute which does not absolutely prohibit but brings 
the fraternities within the regulatory power of the 
school board has been held constitutional,?* and a 
school board acting thereunder may make rules pro- 
viding that before a pupil can become a member of a 
fraternity he must secure the sanction of the school 


23.. Mangum v. Keith, 147 Ga. 603, 34. 
95 SE 1. 


24. Mangum vy. Keith, supra. 35. 
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_ sion.37 


Lee v. Hoffman, 182 Iowa 1216, 
166 NW 565, LRA1918C 933. 


Lee v. Hoffman, supra. 
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board thereto.?® 


[§ 1098] e. Athletic and Sporting Contests. It 
is the duty of school boards to prevent the use of 
school grounds in a manner dangerous to the chil- 
dren under their care.*® Where, therefore, they au- 
thorize a rifle competition, it is their duty to provide 
competent and adequate inspection and _ supervi- 
It has been held that a rule of a school board 
forbidding pupils to play football under the auspices 
of the school 1s not unreasonable or in excess of the 
authority of the board, although applied to conduct 
on holidays and away from the school grounds.** 


[§ 1099] 4. Violation of Rules; Offenses and 
Punishment®*—a. In General. As a general rule, a 
teacher is authorized to take such measures as re- 
moving a pupil from the room,*® or detaining him 
after school hours,*t and to inflict such humane and 
reasonable punishment as he may deem most con- 
ducive to the enforcement of the rules and regula- 
tions of the school board and the good discipline and 
order of the school,*” and even for misconduet in re- 
gard to which no formal rules have been prescribed, ** 
but authority to go beyond this limit is not given 
a teacher by a school board’s request that he be more 
strict than his predecessor in compelling obedience 
to the rules.44 The punishment must be for some 
specitic offense which the pupil has committed, and 
which he knows he is being punished for.4® Only a 
pupil may be punished by the teacher,*® but a teacher 
is justified in believing that a boy who was a pupil 
a few days before the punishment is still a pupil in 
the absence of evidence that knowledge had come to 
him that the pupil had withdrawn from the school.4* 
A member of a school board may himself use suffi- 
cient force to remove a pupil from the room who is 
using profane and insulting language to him in the 
presence of the other pupils. A teacher has the 
right to take from a pupil a pistol, which the pupil 
is carrying in school, and use such force as may 
be necessary for such purpose.*® 


[§ 1100] b. Corporal Punishment. As a general 
rule a schoolteacher, in so far as it may be reason- 


Chi Rage ele foe oh lie 
Memorial School v. 
801, 36 SE 920; 
Mo. A. 226. 


Samuel Benedict 
Bradford, 111 Ga. 
State v. Randall, 79 


25. Favorite v. Chicago Bd., of 
Education, 235 Ill. 314, 85 NE 402; 
Wilson v. Chicago Bd. of Education, 


233 Ill. 464, 84 NE 697, 15 LRANS 
1136 [aff TEE aul, IN. 187]; Wayland v. 
Hughes, 48 Wash. 441, 86 P 642, 7 
LRANS 352. 


26. Wayland v. Hughes, supra. 


27. Wright v:. St. Louis Bd. of 
Education, 295 Mo. 466, 246 ae 43, 27 
ALR 1061. 


28. Bradford v. San Francisco Bd. 
of Education, 18 Cal. A. 19, 121 P 929; 
Sutton v. Springfield Bd. of Educa- 
tion, 306 Ill. 507, 138 NE 1381. 


29. Bradford v. San Francisco Bd. 
of Education, 18 Cal. A. 19, 121 P 929; 
Sutton v. Springfield Bd. of Educa- 
tion, 306 Ill. 507, 188 NE 1381. 


30. _Bradford v. San Francisco Bd. 
of Education, 18 Cal. A. 19, 121 P 929. 


81. Steele v. Sexton, 253 Mich. 32, 
234 NW 436. 
32. See statutory provisions. 


33. Steele v. Sexton, 253 Mich. 32, 
234 NW 436. 


36. Walton v. Vancouver Bd. of 
School, 34 B. C. 38, [1924] 2 DomLR 


387. 
37. Walton v. Vancouver Bd. of 
School, supra. 


38. Kinzer v. Marion Independent 
School Dist., 129 Iowa 441, 105 NW 
686, 3 LRANS 496. 

39. Cross references: 


After transfer of offending pupil to 
other district see supra 996. 


Criminal offenses relating to school 
property and school administration 
see infra §§ 1108-1111. 

Liability of teacher for punishing pu- 

pil: 
SE RSS see Assault and Battery 
4 


ite rua see Assault and Battery 
42. 


40. Stevens v. uceans 27 Me. 266; 
Kidder v. Chellis, 59 N. H. 478. 


41. Fertich v. ae, TLE sind 
472, 11 NE 605, 14 NE 68, 60 AmR 709. 


42. Roberson v. State, 22 Ala. A. 


43. Com. v. Ebert, 11 Pa. Dist. 199; 
State v. Williams, 27 Vt. 755; State v. 
School Dist. No. i, 135 Wis. 619, 116 
NW 232, 16 LRANS 730. 


[a] Removal from room.—Where 
a scholar refuses to leave a school- 
room when requested to do so by the 
teacher, for insubordination and mis- 
conduct, a third person will, upon the 
request of the teacher, be justified as 
the servant of the teacher in using 
the necessary force for removing him. 
State v. Williams, 27 Vt. 755. 


44. State v. Thornton, 136 N. C. 
610, 48 SE 602, 


45. State v. Mizner, 50 Iowa 145, 
32 AmR 128. 


46. Dodd v. State, 94 Ark. 297, 126 
SW 834. 
47. Dodd v. State, supra. 
48. Peck v. Smith, 41 Conn. 442. 
Authority of superintendent of 


schools to inflict sorporat punishment 
see infra § 1100 


49. Metcalf v. State, 21 Tex. A. 174, 
17 SW 142. 
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ably necessary to the maintenance of the discipline 
and efficiency of the school, and to compel a com- 
plance with reasonable rules and regulations, may 
inflict reasonable corporal punishment upon a pupil 
for insubordination, -disobedience, or other miscon- 
duet,°® even though he is over school age,®? and 
may take him away from the school and outside the 
school grounds to chastise him,°? but he cannot as- 
sault and beat the pupil on the school playground 
merely because they differ in opinion on a play in 
the game in which the teacher takes part with the 
pupils on equal terms.°? Where the statute in ex- 
press terms confers upon the teacher the authority 
to inflict corporal punishment,®* a school superin- 
tendent has no such authority,°® nor does he derive 
any such authority from usage;°® but in England 
it has been held that, even where the rules and regu- 
lations of the school restrict the authority to chas- 
tise to the head master, there is an authority to 
chastise in the teacher, implied from the general re- 
lation of teacher and pupil, in the absence of any 
instructions from the parent to the contrary.®7 A 
teacher is not justified in inflicting corporal punish- 
ment to enforce an unreasonable rule,°* to compel 
a pupil to pursue a study forbidden by his parent,®® 
or to compel him to do. something which his parent 
has requested that he be excused from doing.®® The 
infliction of corporal punishment by a teacher is 
largely within his discretion;®? but he must exercise 


50. Ark.—Dodd v. ©; dfuse, 2s, 


297, 126 SW 834. 


Conn.—Sheehan y. Sturges, 53 Conn. 
481, 2 A 841. 

Hawaii.—Terr. 
461. 


Ind.—Vanvactor v. State, 
276, 15 NE 341, 3 AmSR 645; 


State, 94 Ark. 


24 AmR 769. 


v. Cox, 24 Hawaii| 219 SW 481. 


53. Hardy v. James, 5 Ky. Op. 36. 
54. See statutory provisions. [b] 


113)" Ind: 
Fertich 


v. Michener, 111 Ind. 472, 11 NE 605, 55. Prendergast 
14 NE 68, 60 ne ee pPanenhorer (Tex. Civ. A.) 196 Siw 246. 
v. State, 69 Ind. Dene me, 216: lAnthoxit 
y of member of 
Haalsbary v. State, 10 Ind. A. 21, 37) heara to remove from room pupil who 
insults him see supra § 1099. 
Kan.—State v. Ward, 1 Kan. L. J. 56 rendereact 
a i 
370. (Tex. Civ. A.) 196 SW 246. 
Me.—Patterson v. Nutter, 78 Me. 
509, 7 A 273, 57 AmR 818; Stevens B. 947 


We Fassett, 27 Me. 266. 


58, 

Mo.—Deskins v. Gose, 85 Mo. 485, 4 

55 AmR 387; Haycraft v. Grigsby, 83] 11, 18 NE 266, 9 

Mo. A. 354; Cook v. Neely, 143 Mo. 59. 

AL7632, 128 SW 233; State v. Boyer, 
70 Mo, A. 156. 


N. H.—Heritage v. Dodge, 64 N. H. 
297, 9 A 722. 


IN; C:—State v. Stafford, £13 IN. GC: 
635, 18 SE 256; State v. Pendergrass, 
19 N. C. 365, 31 AmD 416 


Oh.—Quinn v. Nolan, 7 Oh. Dec. 62. 


17 AmR 471. 


60. State v. Mizner, 


32 AmR 128. 


61. Heritage v. Dodge, 


297, 9 A W225 
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51. State v. Mizner, 45 Iowa 248, 


52. Dill v. State, 87 Tex, Cr. 49, 


57. Mansell v. Griffin, [1908] 1 K. [a] 


State v. Vanderbilt, 
AmSR 820. 


Morrow v. Wood, 35 Wis. 59, | ing 


State v. Thornton, 136 66. 
N. C. 610, 48 SE 602; 
dergrass, 19 N. C. 365, 31 AmD 416. 


[§§ 1100-1101 


sound discretion and judgment in determining the 
necessity for corporal punishment and the reason- 
ableness thereof, under the varying circumstances 
of each par ticular case, and must adapt the punish- 
ment to the nature of the offense, and to the age and 
mental condition and personal attributes of the 
offending pupil,®? using an instrument suitable to 
the purpose,°* and, considering the circumstances 
and conditions of the particular offense and pupil, 
the punishment must not be inflicted with such force 
or in such a manner as to cause it to be cruel or 
excessive,** or wanton or malicious.®® The fact that 
a child appears unsubdued does not in itself justify 
a continuance of the punishment;°® but on the 
other hand, punishment is not necessarily excessive 
because the pupil suffers pain or bruises.°* Whether 
punishment in a particular case is excessive is a 
question for the jury on conflicting evidence.°® 


[§ 1101] c. Exclusion, Expulsion, and Suspen- 
sion—(1) In General. To constitute a lawful expul- 
sion of a pupil, there must be a deprivation of school 
privileges on proper grounds by the person or per- 
sons authorized under the law to expel.®® A re- 
fusal to promote to a school or grade for which the 
pupil has not attained the required standard of 
scholarship is not an expulsion where the school or 
gerade for which the pupil is fitted is open to him.*° 
As a general rule the power of expelling or suspend- 
ing a pupil is in the school board which has the power 


63. Lander v. 
76 AmD 156. 


_ [a] Rawhide.—Whether a rawhide 
is a proper instrument of punishment 
of a pupil is a question of fact under 
all the circumstances. Lander v. 
Seaver, 32 Vt. 114, 76 AmD 156. 


Fists.—A teacher is not au- 
thorized to use his fists in adminis- 
tering corporal punishment, even 
though the pupil conducts himself 
so as to demand discipline. Wilson 
v. State, 80 Tex. Cr. 442, 190 SW 155. 


64. Fertich v. Michener, 111 Ind. 
v. Masterson, ae 11 NE 605, 14 NE 68, 60 AmR 


Seaver, 32 Vt. 114; 


v. Masterson, 


school 


Punishment excessive for of- 
fense.—The fact that a scholar mis- 
spells a word and refuses to try 
again does not justify a teacher in 
beating him with a whip, and strik- 
and kicking him in the face. 
Gardner vy. State, 4 Ind. 632. 


50 Iowa 145, 65. Haycraft v. Grigsby, 88 Mo. A. 
354; State v. Boyer, 70 Mo. A. 156; 
Com. ve Bbert sli Pan Disty 199. 


Whitley v. State, 33 Tex. Cr. 
172, 25 SW 1072. 


116 Ind. 


64 N. H. 


State v. Pen- 


(Reprint) 585, 4 CincLBul 81, 


Pa —Comy van bert, ail Pay Dist. 
TIO C@onm wWeasticll ile elazhves: © Nor 


Com. v. Sneed, 5 PaLJR 78. 
Tenn.—Anderson v. State, 3 Head 
455, 75 AmD 774. 
Tex.—Thomason y. State, (Cr.) 43 


SW 1013; Atterberry v. State, 33 Tex. 
Cry SS5 25 SW 125; Hutton v. State, 
23 Tex. A. 386, 5 SW 122, 59 AmR 


776; Bolding v. State, 23 Tex. A. 172, 
4 sw 579; Dowlen v. State, 14 Tex. 
cate Olis 


Eng.—Cleary v. Booth, [1893] 1 ee 
B. 465; Gardner Vv. Bygrave, Er dis de} 
743. 


Que.—Brisson vy. Lafontaine, 


Ala.—Boyd v. State, 
169, 7 S 268, 16 AmSR 31. 


Conn.—Sheehan _ y. 
Conn. 481, 2 A 841, 


Hawaii.—Terr. v. Cox, 24 Hawaii 
ie 


Sturges, 53 


Ind.—Vanvactor v. State, 113 Ind. 
276, 15 NE 341, 3 AmSR 645; Cooper 
v. McJunkin, 4 Ind. 290. 


Kan.—State v. Ward, 1 Kan, L. J. 
370. 


Mo.—State v. 
156. 


Tex.—Whitley v. State, 33 Tex. Cr. 
172, 25 Sw 1072. 


Can.—Brisson vy. Lafontaine, 


Boyer, (0) Mow An 


Seley 


Ch 15 (On. Ohbhes= alive, 


67. Vanvactor v. State, 113 Ind. 
88 Ala. | 276, 15 NE 341, 3 AmSR 645. : 
68; Harris: voqState) 83) lex Cr: 


468, 208 SW 1089; Gibson y. State, 
83 Tex. Cr. 215, 208 SW 1091. 


69. See case infra this note. 


[a] Held not lawful expulsion.— 
The wrongful exaction of tuition by a 
teacher and principal from a resident 
pupil, as for a nonresident pupil, and 
paid under protest by the guardian 
of such pupil does not amount to an 
expulsion, where, under the statute, 
only the board has power to expel. 
State v. Eau Claire Bd. of Education, 
96 Wis. 95, 71 NW 123; 


70. Barnard v. Shelburne, 216 
Mass. 19, 102 NE 1095, AnnCasi1915A 
751. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1101-1102] 


of controlling and governing the school,*! but not in 
an individual member of the board;*? and where the 
statute places the power to expel in the board,** it 
cannot be exercised by a teacher,’* or by a superin- 
tendent of schools,**® unless he acts under the order or 
with the consent of the school board.*® A teacher 
has the inherent power, where the interests of the 
school require it, to suspend a pupil in a proper ease, 
and make a report thereof to the school board, unless 
he has been deprived of such power by the affirmative 
action of the board.77 The suspension of a pupil 
does not extend beyond the current school year, if 
that long;*8 and under statutes limiting the period 
of suspension,’® a teacher cannot suspend a pupil 
beyond the limited time.8® An expulsion, even 
though it be for all time, gives the schoo! author- 
ities no power to exclude tke expelled pupil from 
publie entertainments held in the school where his 
presence did not endanger the health or pollute the 
morals of others in attendanee.*? 


[§ 1102] (2) Grounds. A pupil may be properly 
expelled or suspended for an infraction of, or for a 
refusal to comply with, a reasonable rule or:regula- 
tion of the school board or of the teacher,*? or he 


71. Ga.—Cartersville Bd. of Edu- 81. Hughes v. Goodell, 
cation v. Purse, 101 Ga. 422, 28 SE | (Pa.) 264. 
896, 65 AmSR 312, 41 LRA 593. Sane ee aeiell 
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_ may be expelled or suspended for persistent disobedi- 


ence, insubordination, or other misconduct for which 
no formal rule is prescribed, but which has an in- 
jurious effect upon the discipline and government of 
the school;8? and it is within the power of the board 
to determine what constitutes disobedience or mis- 
conduct justifying expulsion or suspension,** within 
the limitation already stated that it shall have an 
injurious effect upon the discipline and government 
of the school,8®> and a court cannot review the de- 
cision except where lack of power,*® or fraud or 
corruption, or gross injustice is shown.’* <A child 
may be made to suffer suspension or expulsion for 
his father’s acts,** as, for example, for his unwilling- 
ness that his elild shall obey some particular rule 
of the school,®® unless the father has a legal right to 
withhold his consent and his act does not affect the 
school diseipline;°° or for his insulting language and 
behavior toward the teacher in the presence of the 
other pupils.°t A pupil cannot be arbitrarily ex- 
pelled or suspended;°? nor can he be suspended or 
expelled for a refusal to comply with a rule or reg- 
ulation that is not needful for the government, good 
order, or efficiency of the school;®* or for insubordi- 


3 Pittsb. Wis.—State v. School Dist. No. 1, 
135 Wis, 619, 116 NW 232, 16 GRA 


Benedict Memo- 730 


Ill.—Rulison v. Post, 79 Ill. 567. 


Me.—Donahoe vy. Richards, 38 Me. 
379, 61 AmD 256: 


Mass.—Hodgkins v. Rockport, 
Mass. 475. 


Mich.—Vermillion v. State, 78 Nebr. 
107, 110 NW 736. 


Mo.—State v. Hamilton, 42 Mo. A. 


105 


24 


Tenn.—Parker v. Jefferson County 
School Dist. No. 38, 5 Lea 525. 


Wis.—State v. School Dist. No. 1, 
135 Wis. 619, 116°>-NW 232, 16 LRA 
NS 730. 


72. Peck v. Smith, 41 Conn. 442. 


[a] Removal from room by indi- 
vidual member of board.—The forci- 
ble ejection from a schoolroom of a 
pupil who has been misbehaving, by 
an individual member of the school 
board who has no power to expel a 
pupil, does not amount to an expul- 
sion from the school so as to deprive 
the pupil of the liberty of returning 
to the school, and so as to charge 
such member with the loss of the 
pupil’s school privileges if he does 
not return. Peck v. Smith, 41 Conn. 


442. 
73. See statutory provisions. 
74. Davis v. Boston, 133 Mass. 103; 


Com. ve Rowe, se. Pa. Corl; )Park- 
er v. Jefferson County School Dist. 
No. 38, 5 Lea (Tenn.) 525. 


75. Com. v. Rowe, 33 Pa. Co. 1, 


76. State v. Webber, 108 Ind. 31, 
8 NE 708, 58 AmR 30; Vermillion v. 
State, 78 Nebr. 107, 110 NW 736. 


77. Sewell v. Defiance Union School 
Bd. of Education, 29 Oh. St. 89; State 
v. Burton, 45 Wis. 150, 30 AmR 706; 
Finlayson v. Powell, 22 Alta. L. 171, 
[1926] 2 DomLR 383, [1926] 1 West 
Wkly 939. 


78. Board of Education v. Helston, 
32 Ill. A. 300. 
79. See statutory provisions. 


80. Brown v. Cleveland Bd. of Ed- 
ucation, 8 OhS&CP 378, 6 OhNP 411. 


rial School v. Bradford, 111 Ga. 801, 
36 SE 989. 


Ill—McCormick v. Burt, 95 Ill. 263, 
35 AmR. 163. 


Ind.—State v. Webber, 108 Ind. 31, 
8 NE 708, 58 AmR 30. 


Iowa.—Kinzer v. Marion Independ- 
ent School Dist., 129 Iowa 441, 105 
NW 686, 3 LRANS 496; Murphy v. 
Marengo Independent Dist. Bd. of Ed- 
ucation, 30 Iowa 429. 


Me.—Donahoe y. Richards, 38 Me. 
379, 61 AmD 256. 


Mass.—Russell_ v. 
Mass. 365; 
Ten 127. 


Mich.—Holman vy. Avon Tp. School- 
Dist. No. 5, 77 Mich. 605, 43 NW 996, 
6 LRA 534. 


N. H.—Kidder v. Chellis, 59 N. H. 
473. 


Oh.—Sewell v. Defiance Union 
School Bd. of Education, 29 Oh. St. 
89. ‘ 


Lynnfield, 116 
Spieler v. Woburn, 12 AI- 


Vt.—Guernsey v. Pitkin, 32 Vt. 224, 
76 AmD 171. 


Wis.—State v. School Dist. No. 1, 
135 Wis. 619, 116 NW 232, 16 LRANS 
730; Morrow v. Wood, 35 Wis. 59, 17 
AmR 471. 


83. Cal.—Wooster v. 
ZteGalaras Dips ASE PL O59: 


Ill.—Rulison v. Post, 79 Ill. 567. 


Iowa.—Murphy v. Marengo Inde- 
pendent Dist. Bd. of Education, 30 
Iowa 429. 


Ky.—Cross v. Walton Graded Com- 
mon School, 129 Ky. 35, 110 SW 346, 
33 KyL 472. 


Mass.—Hodgkins v. Rockport, 105 
Mass. 475. 
Mo.—State v. Randall, 79 Mo. A. 


226; State v. Hamilton, 42 Mo. aA. 
24, 


Sunderland, 


Nebr.—Vermillion v. State, 78 Nebr. 
107, 110 NW 736. 


Vt.—Scott v. Fairfax School Dist. 
No. 2, 46 Vt. 452. 


Eng.—Fitzgerald v. Northcote, 4 F. 
& F. 656, 176 Reprint 734. 


_ [a] Term “misdemeanor,” as used 
in a statute authorizing the suspen- 
sion or expulsion from school of any 
pupil guilty of gross misdemeanor or 
persistent disobedience, means gross 
misbehavior or misconduct. Holman 
v. Avon Tp. School Dist: New 5, Fi 
Mich. 605, 43 NW 996, 6 LRA 534. 


84. “Smith v. Oak Park Bd. of Edu- 
cation, 182 Ill. A. 342; State v. Probst, 
165 Minn. 361, 206 NW 642. 


85. Wright v. St. Louis Bd. of Ed- 
ucation, 295 Mo. 466, 246 SW 43, 27 
ALR 1061. 


86. Wright v. St. Louis Bd. of Ed- 
ucation, supra. 


87. Smith v. Oak Park Bd. of Ed- 
ucation, 182 Ill. A. 342. 


88. See cases infra notes 89, 90. 


89. State v. Mizner, 50 Iowa 145, 
32 AmR 128. 


90. Hardwick v. Fruitridge School 
Dist., 54 Cal. A. 696, 205 P 49. 


fa] Taking child out of dancing 
class.—School authorities had no right 
to expel children for their refusal, in 
obedience to their parents’ command, 
to dance the waltz, polka, two-step, 
and a dance that is equal or similar 
to the fox-trot, or any other dance 
where the arms of the children, as 
they danced with the opposite sex, 
were clasped around and about the 
shoulders of their dancing partners, 
under Pol. Code § 1668, authorizing 
manual and physical training. Hard- 
wick v. Fruitridge School Dist., 54 
Cal. A. 696, 205 P 49. 


‘91. Cartersville Bd. of Education 
v. Purse, 101 Ga. 422, 28 SE 896, 65 
AmSR 312, 41 LRA 593. 


92. Cross v. Walton Graded Com- 
mon School Dist., 121 Ky. 469, 89 SW 
506, 28 Kyl 440. 


93. State v. Fond du Lac Bd. of 
Education, 63 Wis. 234, 23 NW 102, 
53 AmR 282, 
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nation at a former term of the school,®4 or for a 
careless act, no matter how negligent, which is not 
willful or malicious;®®> nor can a transferred pupil 
be excluded from the schools of the receiving district 
for an offense committed in the sending district.°° 


Particular grounds. Expulsion or suspension has 
been held justified for continued absences without 
satisfactory excuses,®? refusal to write a composi- 
tion,®* refusal to obey when told to read from a book 
prescribed by the school committee,®® failure to come 
to school with a required exercise worked out or with 
a reasonable excuse for not doing it, refusal, by 
direction of his parents, to pursue a particular 
branch of study,” refusal to present a certificate from 
a physician as to condition after a throat infection 
or to submit to examination by the school physician 
on the ground of conscientious objections as a ehris- 
tian scientist,* refusal to give the name of a pupil 
who has been guilty of a breach of the rules when 
he knows who he is, making a speech in a school 
meeting criticizing the board,’ publishing in a local 
newspaper a satirical poem reflecting on the regula- 
tions of the school,® or being drunk or disorderly on 
Christmas day on the village streets in violation of 
the village ordinance.’ It is not sufficient ground 
for expulsion that the pupil has a low standing,*® 
or is difficult to teach,° or, in the case of a student in 
a normal school, because he gives no promise of be- 
coming fit to teach, 10 or, in the case of a married 
female pupil, that her husband had abandoned her 
and that her child had been conceived out of wed- 
lock.11_ Nor can a pupil be expelled under a statute 
authorizing expulsion for obstinate, disobedient, or 
disorderly behavior on the ground that he does not 
reside in the district and is not entitled to the school 
privileges.+ 


94. State v. School Dist. No. 1, 31] 32 Ill. A. 300. 
Nebr. 552, 48 NW 393. 5. 


95. Holman v. Avon Tp. School-| A. 51, 148 P 959. 
Dist. No. 5, 77 Mich. 605, 43 NW 996, 6. 


96. Stephens v. Humphrey, 145 7. 
Ark. 172, 224 SW 442. 


97. 111l.—Churchill v. Fewkes, 13 


Ill. A, 520. 
‘lowa.—Burdick vy. Babcock, 31 Iowa 

pee: cation, supra. 
Mass.—Wulff v. Wakefield, 221 10 

Mass. 427, 109 NE 358. . 


Mo.—King v. Jefferson City School} Hducation, 
Bd., 71 Mo. 628, 36 AmR 499. 411. 


Vt.—Ferriter v. Tyler, 48 Vt. 444, 21 11. 
AmR 133. cation, 128 Kan. 


Alta.—Finlayson v. Powell, 22 Alta. 12. 
L. 171, [1926] 2 DomLR 383, [1926]|] A 496. 
1 WestWkly 939. 12. 

98. Samuel Benedict Memorial 


School v. Bradford, 111 Ga. 801, 36 SH 
920; Guernsey v. Pitkin, 32 Va. 224, 


76 AmD 171. 15. 
99. Donahoe y. Richards, 38 Me. 107, 110 NW 736. 
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Wooster v. Sunderland, 27 Cal. 


State v. School Dist. No. 1, 135 
6 LRA 534. Wis. 619, 116 NW 232, 16 LRANS 730. 


Douglas v. Campbell, 
254, 116 SW 211, 20 LRANS 205. 


8. Brown v. Cleveland Bd. of Edu-| ley, 165 Mass. 460, 43 NE 191. 
cation, 8 OhS&CP 378, 6 OHNP 411. i 


9. Brown v. Cleveland Bd. of Edu- 


Miller v. Dailey, 136 Cal. 212, 
68 P 1029; Brown v. Cleveland Bd. of : 
8 OhS&CP 378, 6 OhNP| 269 P 15; 


Nutt v. Goodland Bd. of Hdu- 21. 
507, 278 P 1065. 22. 


Shaw v. Small, 124 Me. 36, 125|A 496. 


See statutory provisions. 


14. Brown v. Cleveland Bd. of Ed- 
ucation, 8 OhS&CP 878, 6 OhNP 411. 


Vermillion v. State, 78 Nebr. 


Inviting voters to confer.— 17 Ont. 461 


: ; 3 The board of a school district may in- 
1. Sewell v. Defiance Union School vite the pattons ahd lefal voters OF 24, 


[§ 1103] (8) Proceedings for Expulsion ; Inter- 
ference by Court. Where express provision is made 
by statute therefor,1® the expulsion or suspension of 
a pupil must be made in the manner prescribed ; 
otherwise it is illegal;!+- and although ordinarily a 
school board may ‘adopt any mode of procedure in 
obtaining information or evidence of the conduct of 
a pupil which it deems best,!® and although in some 
cases, as for gross misdemeanor or persistent dis- 
obedience, a pupil may be expelled or suspended 
without notice to him or his parents and without any 
formal trial,1° as a general rule the pupil, if his 
parent -or euardian desires it, must be granted a 
hearing before the school board on the charges 
against him before he can be permanently expelled,** 
and where the terms of the statute are mandatory,'* 
notice must be given and a hearing?® and opportunity 
to appeal to the county board granted.?° Notice by 
the teacher to the parent given immediately after 
suspension of a pupil is sufficient.21_ A statute re- 
quiring an “investigation” of charges before expul- 
sion is not complied with by receiving complaints 
of teachers and basing expulsion on the complaints 
merely.?? The decision of a school board in expelling 
or suspending a pupil is final so far as it relates to 
the rights of the pupil to enjoy the privileges of the 
school, and is not subject to judicial interference,?? 
unless it acts arbitrarily or maliciously.?# 


[§ 1104] (4) Liability of Board, Teacher, City, or 
District. As a general rule a teacher and the mem- 
bers of a school board in exercising the power of ex- 
pelling or suspending a pupil must exercise judgment 
and discretion, and are not liable in damages for 
errors of judgment in that regard if they act with- 
out malice, wantonness, or intention to wrong the 
pupil.2° They are not liable even though they acted 


withstanding the director kept no for- 
mal record of the meeting. Smith v. 
Johnson, 105 Nebr. 61, 178 NW 835, 
12 ALR 231. 


16. Vermillion v. State, 78 Nebr. 
107, 110 NW 736. 


17. Morrison  v. 
Mass. 456, 72 NE 91; 


bese Lawrence, 186 


Bishop v. Row- 


18. See statutory provisions. 


19. Brown v. Cleveland Bad. of Ed- 
ucation, 8 OhS&CP 378, 6 OhNP 411. 


20. Peo. v. Buckland, 84 Colo. 240, 
Flory v. Smith, 145 Va. 164, 
134 SE 360, 48 ALR 654. 


Flory v. Smith, supra. 
Shaw v. Small, 124 Me. 36, 125 


23. Cross v. Walton Graded Com- 
mon School, 129 Ky. 35, 110 SW 346, 
33 KyL 472; Covington Bd. of Edu- 
cation v. Booth, 110 Ky. 807, 62 SW 
872, 28 KyL 288, 53 LRA 787; Morri- 
son v. Lawrence, 186 Mass. 456, 72 
NE 91; Watson v. Cambridge, 157 
Mass. 561, 32 NE 864; Re McCallum, 


Cross v. Walton Graded Com- 
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2. School Trustees v. Peo., 87 Ill. 
803, 29 AmR 55; Rulison v. Post, 79 
Ill. 567; State v. School-Dist. No. iN 
31 Nebr. 552, 48 NW 393. 


3. Stone v. Probst, 165 Minn. 361, 
206 NW 642. 


4 Board of Education v. Helston, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


the district to a special meeting to 
confer with it on the question of 
whether a pupil charged with gross 
misdemeanor, pursuant to Rev. St. 
(1913) § 6785, and that persons so in- 
vited joined with the board members 
in voting upon the question of expul- 
sion will not impair the vote of the 
board in its action of expulsion, not- 


mon School, 129 Ky. 35, 110 SW 346, 
33 KyL 472; Covington Bd. of Educa- 
tion v. Booth, 110 Ky. 807, 62 SW 872, 
23 KyL 288, 538 LRA 787. 


25. I11.—McCormick v. Burt, 95 Ill. 
268, 35 AmR 1638; Churchill v. Fewkes, 
13) DISA 820% 


Me.—Donahoe v. Richards, 38 Me. 
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with malice if the expulsion is based on lawful 
grounds and made in a lawful manner.”® But where 
a pupil is illegally expelled, both the teacher who 
expels him and the members of the school board who 
wrongfully order or advise it are liable to such pupil 
for damages,”?? a member of the board, however, who 
had nothing to do with the expulsion not being lia- 
ble.28 Where the board, in taking action on the 
teacher’s dismissal of the pupil, resolves on a sus- 
pension for a limited time, it cannot be held liable 


as for a wrongful expulsion,?® nor for the teacher’s. 


refusal subsequently to give the pupil instruction 
where the refusal was not directed or confirmed by 
the board.*° Where the statute places liability on 
city or district,?! liability for a wrongful expulsion 
or suspension is upon the city or district in which 
the school is located,*? but no liability attaches un- 
der the statute for an irregular expulsion or sus- 
pension where the expulsion or suspension was jus- 
tified and the irregularity was subsequently cured,** 
or for a refusal to hear all the witnesses offered in 
the expulsion proceedings where the refusal is made 
in good faith.?# 


[§ 1105] d. Readmission or Reinstatement. A 
school board has no power to require the payment of 
a sum of money as a condition to the reinstatement 
of a-pupil under suspension;?> and a suspended 
pupil may forfeit his right, if any, to reinstatement 
by his misconduct when called before the school 
board at a hearing to decide on his right to rein- 
statement.?® Where a pupil is illegally expelled or 
suspended, he may compel his readmission or rein- 
statement by mandamus,** and in some cases such 
readmission or reinstatement may be compelled by 
a mandatory injunction.*® 


[§ 1106] e. Actions for Wrongful Exclusion, Ex- 
pulsion, or Suspension. As a general rule the proper 
remedy of a pupil for damages sustained by reason 
of a wrongful expulsion or suspension is by an ac- 
tion of trespass on the case against the teacher and 
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the schoo! board wrongfully expelling or suspending 
him,®® although there is authority to the contrary.*° 
Assumpsit cannot be maintained against the teacher 
who actually does the act of expulsion,*+ there being 
no implied contract between pupil and teacher in 
the publie schools.*? 


Parties. A parent, since ordinarily he can only 
sue for such injuries to his child as occasion loss 
of services,*® cannot maintain an action for dam- 
ages for the wrongful expulsion or suspension of 
his child from school, but such action must be 
brought in the name of the child by his guardian or 
next of kin, for the child’s benefit,#* although in 
some Jurisdictions the parent is allowed to recover 
for loss of public school benefits to himself.*> If the 
parent has incurred expense in paying tuition and 
expenses of his child’s attendance at another school 
directly resulting from the wrongful expulsion or 
suspension, an action to recover therefor may be 
brought in his own name.*® Under statutes placing 
hability. on the city or district,*” suit should be 
against the city or school district,#® provided an 
appeal is first taken from the act of the teacher in 
expelling or suspending the pupil to the see board 
or committee.*® 


Pleading, issues, and proof. Wantonness or malice 
on the part of a teacher or school board must be 
alleged and proved,®° and the declaration must be 
specific as to the facts. Where action is brought 
under a statute entitling the pupil to a hearing on 
request of himself or his parent, it is enough to al- 
lege and prove a disputed issue of fact, the request 
for a hearing by the parent and the board’s refusal 
to grant the request, regardless of the board’s good 
faith in the matter,®* and even though the court finds 
for defendant on the disputed issue of fact.®? 
Where the parent sues to recover tuition and ex- 
penses incurred by sending his child to some other 
school, he must allege and prove payments actually 
made by him, and not merely obligations to pay in 


379, 61 AmD 256. 
Mo.—Dritt v. Snodgrass, 66 Mo. 286, 
27 AmR 343. 


Oh.—Sewell v. Defiance Union 
School Bd. of Education, 29 Oh. St. 
89. 


Tenn.—McGuire v. Carlyle, 6 Tenn. 
@iv.n As bi jj5o: [eit Cyel- 

26. Sweeney v. Young, 
159, 131 A 155, 42 ALR 757. 


27. Peck v. Smith, 41 Conn. 442; 
Rulison v. Post, 79 Ill. 567. 


28. Sweeney v. Young, 
159, 1381 A 155, 42 ALR 757. 


29. McIntyre v. Blanchard School, 
11 Ont. 439. 


82 N. H. 


82 N. Hi. 


30. McIntyre v. Blanchard School, 
supra. ; 

31. See statutory provisions. 

32. Morrison v. Lawrence, 186 
Mass. 456, 72 NE 91. — 

33. Hodgkins v. Rockport, 105 
Mass. 475. 


[a] Expulsion by part of board.— 
The expulsion of a pupil for cause 
from a school by only a part of the 
committee, after it is unanimously 
ratified by the town committee, is not 
an irregularity giving the pupil a 
right of action against the town. 


. Hodgkins v. Rockport, 105 Mass. 475. 


34. Morrison v. Lawrence, 186 


Mass. 456, 72 NE 91. 


35. State v. School Dist. No. 1, 135 
Wis. 619, 116 NW 232, 16 LRANS 
730. 


36. District No. 1 Bd. of Education 
v. Helston, 32 Ill. A. 300. 


[a] Profanity at meeting.—Where 
a suspended pupil uses gross profan- 
ity and vulgarity to the school board 
on being called before it, he forfeits 
his right toa reinstatement. District 
No. 1 Bd. of Education v. Helston, 32 


Ill. A. 300. 
37. See Mandamus § 339. 
38. Cross v. Walton Graded Com- 


mon School, 129 Ky. 35, 110 SW 346, 
83 KyL 472; Covington Bad. of Educa- 
tion v. Booth, 110 Ky. 807, 62 SW 872, 
Ze Keyl 288, Sey LARVAL TS. 


Injunctions in matters of school ad- 
ministration see Injunctions §§ 395, 
396. 

Mandatory injunctions 
see Injunctions §§ 5-7%. 


39. -Stuckey v. Churchman, 
A. 584 

40. Spear v. Cummings, 
(Mass.) 224, 34 AmD 538. 


41. Stuckey v. Churchman, 2 Ill. A. 
584, 


generally 
4 20, 


23 Pick. 


42. Stuckey v. Churchman, supra. 
43. See Parent.and Child § 102. 
44. Ga.—sSorrells v. Matthews, 129 


Ga. 319, 58 SE 819, 18 LRANS 357, 
12 AnnCas 404. 


Ind.—Boyd v. Blaisdell, 15 Ind. 73. 


ene -—Donahoe yv. Richards, 38 Me. 


Mass.—Spear v. Cummings, 23 Pick. 
224, 34 AmD 53. 


ae Y.—Stephenson vy. Hall, 14 Barb. 


45. Roe‘v. Deming, 21 Oh. St. 666. 


46. Douglas v. Campbell, 89 Ark. 
254, 116 SW 211, 20 LRANS 205. 


47. See statutory provisions; 
supra § 1104. 


and 


48. Learock v. Putnam, 111 Mass. 
499. And see supra § 1104. 
49. Bishop v. Rowley, 165 Mass. 


460, 48 NE 191; 
Mass. 103. 


50. McCormick vy. Burt, 95 Ill. 263, 
30 Amin LES: 


51. McGuire v. Carlyle, 6 Tenn. Civ. 
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52.° Bishop v. Rowley, 
460, 48 NE 191. 


53. Bishop v. Rowley, supra. 


Davis v. Boston, 133 


165 Mass. 
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the future,®* and also that the sending of the child 
to another school was the necessary and direct re- 
sult of his suspension.°® Where the declaration 
charges a forcible ejectment, defendant cannot jus- 
tify as committee and teacher under the general 
issue, even though the facts relied on in justification 
are shown by plaintiff’s evidence.*® Where plaintiff 
in his declaration relies on an alleged wrongful re- 
fusal to promote his child, the issue before the court 
and jury is not the proficiency of the child, but 
whether the school committee acted in bad faith in 
refusing to promote.>? 


Presumptions and burden of proof. The presump- 
tions favor defendant both as to the reasonableness 
of the rule®* and good faith and impartiality in its 
enforcement,®® and the burden is on plaintiff to es- 
tablish the bad faith of the school committee or 
board wherever it is in issue.®° 


Admissibility and sufficiency of evidence. In an 
action against a town for damages for exclusion of 
a pupil from a school or grade to which hé alleged 
he had earned his promotion, evidence of the stand- 
ards prescribed for the school or grade to which pro- 
motion was refused is admissible,®! but a letter writ- 
ten by the chairman of the committee, not concurred 
in by the board, is not admissible.*? In an action 
under a statute entitling the pupil to a hearing be- 
fore expulsion, evidence of suspension for disobedi- 
ence of the order of a principal and a letter from the 
school committee that she might return upon condi- 
tion that she submit to the direction of the principal 
warranted a finding that the action of the com- 
mittee amounted to an expulsion without a hearing 
and that plaintiff was entitled to recover.®* 


Questions for jury. Whether the refusal of the 
board to hear certain witnesses or to admit certain 
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evidence at the hearing before it was made in good 
faith or in a manner to ‘show either the board’s preju- 
dice or indifference®* igs a question of fact for the 
quayg” 


Damages. Damages are recoverable by the pupil 
for injury to his feeling and to his standing in the 
community,°® but not for board and tuition paid 
to another school after the wrongful expulsion unless 
it is paid out of his own property or funds.°* 


[§ 1107] D. Scholarships and Diplomas.°® Where 
the award of scholarships is governed: by the school 
regulations, a right of a pupil who has been ad- 
mitted to the school is subject to such regulations,°° 
and to the power of the school board to make changes 
therein.7° Where a pupil has completed the pre- 
scribed course of a public school, having attained, 
in the judgment of the board, the standards of schol- 
arship fixed for the grade or ’school, he is entitled to 
a certificate of graduation or diploma,?? and the 
board cannot legally refuse to grant him a diploma 
because he refuses to wear a fumigated and odor- 
iferous gown furnished him by the board for the 
eraduating exercises,’? or because the superintend- 
ent of schools was not present at the meeting when 
the vote to grant the pupil a diploma was carried, 
and later, without a legally sufficient reason, refused 
to sign the document ;** but the pupil is not entitled 
to the diploma when, in the honest judgment of the 
board, he has not attained the standards required 
for graduation,** or where he has violated an anti- 
fraternity statute and incurred the penalty of for- 
feiture of his diploma.*® The fact that a pupil, not 
entitled to his diploma, is allowed to participate in 
the graduation exercises and receive a dummy diplo- 
ma, to avoid hurting his feelings, does not add to 
his rights.7§ 


XIV. OFFENSES AS TO EXAMINATION OR EMPLOYMENT OF TEACHERS; USE OF 
TEXTBOOKS; CONDUCT ON SCHOOL PROPERTY’? 


[By 8. Boryp Darurmne] 


[§ 1108] A. Relating to Examination of Teach- 
ers.78 Under statutory provisions making it a mis- 
demeanor for any person to sell, or give away, or 
offer to give away the examination questions, or an- 
swers to the same prepared by the proper author- 
ities for the examination of teachers of the public 
schools before the date of the examination, and 


54. Douglas v. Campbell, 89 Ark. 64. 
254, 116 SW 211, 20 LRANS 205. 65. 


55. Douglas v. Campbell, supra. 
56. Mack v. Kelsey, 61 Vt. 399, 17 66. 
A 780. 67 


57. Barnard v. Shelburne, 216 Mass. 
19, 102 NE 1095, AnnCas1915A 751. 


58. McGuire vy. Carlyle, 6 Tenn. 
CivewALn ol. 

59. McGuire v. Carlyle, supra. 

60. Barnard v. Shelburne, 216 Mass, 
19, 102 NE 1095, AnnCas1915A 751. 

61. Barnard v. Shelburne, 222 Mass. | pq. 
76,109 NB 818. 

62. Barnard v. Shelburne, 222 Mass. 
76, 109 NB 818. 

63. Jones v. Fitchburg, 211 Mass. 
66, 97 NE 612. 


Morrison 


Mandamus § 341. 
69. Pinsler v. 


, Supra. 


School Dist., 


1525; 
177 SW 440. 


See supra § 1104. 72. 


Mass. 456, 72 NE 91. 
Morrison v. Lawrence, supra. 73 
Morrison v. Lawrence, supra. 


68. College diplomas see Colleges 74, 
and Universities §§ 8, 


Remedy to enforce granting see 75. 


Protestant School 76. 
Bd., 23 Que. Super. 365. 


70. Pinsler y. Protestant School 77. 


71. Valentine v. Casey Independent 78 
191 Iowa 1100, 183 NW 5 
434, 187 Iowa 555, 174 NW 334, 6 ALR 
Hamlett v. Reid, 165 Ky. 6138, VA 


designating the state superintendent as the proper 
authority to prepare the questions a conviction ean- 
not be sustained where the proof does not show that 
the questions offered for sale were prepared by the 
state superintendent.7® It is not necessary, in or- 
der to convict under such statute, that the evidence 
should show that the defendant had in his posses- 
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aa 187 Iowa 555, 174 NW 334, 6 ALR 


Lawrence, 186 
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177 Sw 440. 
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Steele v. Sexton, 253 Mich. 32, 
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266, 154 NW 465. 


Violation of compulsory at- 
tendance law see supra §§ 1020-1028. 


Examination and grading of 
applicants see supra §§ 270-274. 


Bryant v. State, 92 Miss. 822, 
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sion and sold one of the original printed lists of 
questions prepared and sent out; but it is enough 
that the contents and substance of the questions 
prepared by the state superintendent and sent out 
were sold in any form by the defendant.*® Under a 
statute making it a penal offense for an appleant 
for a teacher’s certificate, prior to an examination 
for such certificate, fraudulently to procure or use 
the questions previously prepared by the state su- 
perintendent, a conviction is not sustained by evi- 
dence that the defendant, at the time of the exam- 
ination, was detected copying answers from a writ- 
ing which was not in the handwriting of defendant,*+ 
or where there is no positive testimony that the an- 
swers found .in the possession of defendant were in 
his handwriting, or in the handwriting of someone 
else, or how he secured them, or who prepared them.*? 
Under a statute making it a penal offense for an 
applicant for a teacher’s certificate to give or receive 
help in an examination, evidence that before the 
examination papers had been distributed among the 
applicants, and before the package containing them 
had been opened, answers thereto, in defendant’s 
handwriting, were found in his desk, is not suffi- 
cient to sustain a conviction, where it appears that 
the questions found related to a subject on which 
he was not examined, and there was no evidence 
that he gave them away, or that he received answers 
to other questions on which he was examined.** 


[§ 1109] B. Relating to Employment of Teach- 
ers.°4 Under a statute providing that “the common 
school commissioners shall not employ any person 
to teach school unless he or she first produce a cer- 
tificate of some examiner,” any act in violation 
thereof is indictable even though there is no express 
declaration in the statute making the act a crime 
or prescribing a penalty;®® and where a statute, 
held to be constitutional,®® prohibits the employ- 
ment of a teacher at a salary less than the minimum 
wage prescribed therein and provides that an act 
in violation of its terms shall be punishable by a 
fine, the hiring of a teacher at less than the mini- 
mum wage is triable as a misdemeanor even though 
the statute does not declare that its violation shall 
be a crime.*’ Under a statute providing that school 
trustees or the school board of any district who shall 
employ any teacher for a period of more than three 
months or who shall not hold a legal certificate of 
fitness shall be deemed guilty of a misdemeanor, it 1s 


80. Jones v. Com., 202 Ky. 88, 258 
SW 929. 86. 


81. Felder v. State, 50 Tex. Cr. 
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held to be a misdemeanor to employ a teacher with- 
out a certificate,** and also a misdemeanor to employ 
a teacher with a certificate for more than three 
months.°9 


[§ 1110] C. Relating to Use of Textbooks.°° The 
uniform textbook law in force in some states,?? 
makes it a misdemeanor for any person or teacher to 
violate the provisions of the act, or for any teacher 
to use or to permit to be used in his or her school 
any book other than the one adopted, or for any 
clerk or agent to sell the book for more than the con- 
tract price. It is held that under such statute the 
use of a book, identical with the book adopted, but 
not: containing on the back the required recitals as 
to price and exchange value, and not purchased at 
the authorized depository, would be, if permitted 
by the teacher, in violation of the terms of the stat- 
ute.°? 


[§ 1111] D. Relating to Personal Conduct on 
School Grounds.°* Under a statute providing that 
‘af any parent, guardian, or other person, from any 
cause, fancied or real, visit any school and insult 
any teacher in the presence of his pupils, the person 
offending by such conduct shall be liable to a fine of 
twenty-five dollars,” it is necessary for the state to 
prove that the conduct of the defendant was insult- . 
ing to the teacher, and that this conduct was in 
presence of his pupils,°* and evidence that the de- 
fendant had a personal controversy with the teacher 
in the presence of his pupils, in which the defendant 
threatened to whip the teacher and did, and in which 
he used vile, profane, and abusive language, is suffi- 
cient to justify a finding by the jury that the offense 
had been committed.®°®> Under statutory provisions 
that “it shall be unlawful for any person to loiter 
or loaf upon any public school grounds during the 
session of sueh school, after being warned by the 
person in charge of such schoo! to leave such grounds, 
providing a penalty” of from five to twenty-five dol- 
lars, and further that “when it shall appear that 
any minor was aided or instigated in the commission 
of an offense by a relation in the ascending line, such 
relation shall receive double the punishment,” a fa- 
ther who orders his son, who had been expelled from 
school, to go back to the school, may be convicted 
where it is proved that the son returned to the school 
and refused to leave when ordered to do so by the 
teacher, a schoolroom being school grounds within 
the meaning of the statute.°® 


140 Ala. 527, 37 S 345 (dismissing pe- 
tition for mandamus by pupil claim- 
ing right to use other than author- 
ized books against the school author- 
ities who refused to admit him to the 
School). 


165 Iowa 697, 


93. Bepuision of pupil see supra §8 
1101-1104 

Rules poxalatins school discipline 
see supra §§ 1089-1093. 


supra §§ 303-327. 


85. ee coe v. 
(Tenn.) 181 


ny cceseuly) that statute declare act 
crime or prescribe penalty see Crimi- 


State, 2 Coldw. 


Dist No.) supra. 


90. Duty to use adopted book and 
enforcement thereof see supra § 1079. 


91. See supra § 1072. 
92. See Dickinson v, Cunningham, 


94. New v. State, 99 Ark. 142, 137 
SW 564 
95. New v. State, supra. 


ene v. State, 74 Tex. Cr. 658, 
169 Sow 675. 


862 [56 C.J.] 


*SCIATICA. Neuralgia of the sciatic nerve, and, 
in a popular sense, any painful affection of the hip 
or adjoining parts.1 


SCIENCE.2 The term in its modern use is gen- 
erally restricted to those branches of study that re- 
late to the phenomena of the material universe and 
their laws. In its wider sense it includes the 
state or fact of knowing;* knowledge; knowledge 
acquired by study;° knowledge (more or less exten- 
sive) of a personal attribute;’ knowledge codrdi- 
nated, arranged and systematized;* knowledge of 


many methodically digested and arranged so as to . 


be attainable by one;® knowledge of many, orderly 
and methodically arranged, so as to become attain- 
able by one;'° accumulated and accepted knowledge 
which has been systematized;!1_ acquaintance with 
or mastery of any department of learning;!? a par- 


SCIATICA—SCIENTER 


ticular branch of knowledge or study.t% In its 
broadest signification the term includes every sub- 
ject susceptible of special and peculiar knowledge 
derived from experience.!4 The term may be used 
also to designate a body of principles and deductions 
to explain the nature of some matter;'* the laws 
or truths ascertained by the investigation of men 
devoted to a particular department of inquiry.'® 


As relating to the qualification of an expert the 
term implies special and peculiar knowledge.‘ 

As used in rule regulating admission to bar the 
term has been held to mean physies.'® 


Phrases: “Crafty science,”!® “occult or crafty 
science,”?° “science, art, or skill”?! and “science, 
art, or trade.”’?? 


i. 2 brannon Vv. (Yazoo) ete, Ra'Co., 
129) Wa, 916) 54S 172, 173. 


“Neuralgia” 45 C. J. p 1389. 
2. Science: 
Books of: 


As evidence see Evidence §§ 1127- 
1133. 
Reading to. jury see Criminal Law § 
2239; Trial [38 Cyc 1484]. 
Expert testimony as to matters of see 
Evidence § 736 text and note 50. 


Importations in interest of see Cus- 
toms Duties § 54. 


Medicine as see Medicine § 3. 


3. Rex v. Pollock, 47 Ont. L. 616, 
621, 54 DomLR 155. 


4 Rex v. Pollock, 47 Ont. L. 616, 
§21, 54 DomLR 155. 


[a] “It was in the wider sense that 
the word was used by English authors 
from the earliest times until the more 
restricted meaning because general 
during the 19th century. In this wid- 
er sense it was sometimes given a 
peculiar meaning, now obsolete, such 
as ‘a craft, trade, or occupation re- 
quiring trained skill.’’” Rex v. Pol- 
lock, 47 Ont. L. 616, 621, 54 DomLR 
T5 5: 


5. Detroit Home, ete., School v. 
Detroit, 76 Mich. 521, 523, 43 NW 593, 
GALI Ts. 


6. Rex v. Pollock, 
621, 54 DomLR 155. 


7. Rex v. Pollock, supra. 
“Knowledge” 35 C. J. p 919. 


8. In re Massachusetts Gen. Hos- 
pital, 95 Fed. 973, 976. 


9. Vredenburg v. Behan, 
Ann. 627, 6387. 


10. Jackson v. Waldron, 13 Wend. 
EN, Y) 178) 205. 


11. Webster New Int. D. 
Oglesby v. Chandler, 
1034, 1038]. 


12. Rex v. Pollock, 47 Ont. L. 616, 
621, 54 DomLR 155. 


owenex V. eoOllock, supra, 
[a] “Rifle shooting” is not in- 


cluded in term. Vredenburg v. 
Behan, 33 La. Ann. 627, 6387. 


[b] Term includes: (1) “Dental 
surgery.” In re Crane, 27 Ida. 671, 
151 P 1006, 1012, LRA1918A 942, (2) 
“Dentistry.” In re Crane, 27 Ida. 671, 
151 P 1006, 1012, LRA1918A 942. (3) 
“Surgery.” U. S. v. Massachusetts 


47 Ont. L. 616, 


33 La. 


[quot 
(Ariz.) 288 P 


Gen. Hospital, 100 Fed. 932, 938, 41 
CCA ™ 114” (a. jbranch® of | medical 
science); In re Crane, 27 Ida. 671, 


151 P 1006, 1012, LRAI918A 942. 


“Art” compared see Art 5 C. J. p 
588 text and note 6 [cl]. 


“Philosophy” distinguished see 
Philosophy 48 C. J. p 1055 text and 
note 20 [a]. 


14. Schwantes v. State, 
160, 106 NW 237, 247. 


15. Vredenburg v. Behan, 
Ann. 627, 637. 


127 Wis. 


Do eua. 


16. Harris: v. Panama: R. Co., 16 N. 
A (Sipertancaeus- 

17. Dole v. Johnson, 50 N. H. 452, 
454. 

13:.. In=re* Grout, (214) NS oY! 39; 08 
NE 83. 

19. Rex v. Pollock, 47 Ont. L. 616, 


622, 54 DomLR 155. 
20. Rex v. Pollock, supra. 


21. Schwantes v. State, 127 Wis. 
160, 106 NW 237, 247. 


22. Hughes v. Warman Steel Cast- 
ing Co., 174 Cal. 556, 163 P 885, 889. 


23. Scienter: 
Abduction § 18. 
Abortion § 14. 
Adulteration § 15, 
Adultery § 16. 


Aliens §§ 168 (false Swearing), 172 
(use or possession of false certifi- 
eate). 


Animals §§ 143 (giving false pedi- 
gree), 182 (violation of quarantine 
regulations), 187 (keeping diseased 
animal), 192 (bringing glandered 
horse into public place), 193 (sale 
of diseased animal), 195 (sale of 
carcass of diseased animal), 196 
(failure to burn or bury carcass of 
diseased animal), 197 (failure to 
report diseased cattle), 199 (failure 
to cure after inspection), 208 
(working animal unfit for labor), 
214 (omission to kill wounded or 
diseased animal), §§ 841, 356, 357] 
371, 385 (of viciousness of dog), 
479 
mals), §§ 620, 623 (animals running 
at large). 


Bankruptey §§ 792 (concealment of 
property), 794 (receiving property 
from bankrupt), 799 (extortion as 
consideration for acting or forbear- 
ing to act). 


(injuries by trespassing ani- 


SCIENTER.”?? Knowingly; with knowledge; pur- 


Banks and Banking §§ 193 (acts and 
omissions of officers in general), 194 
(false reports or returns), §§ 204, 
205 (receiving deposits when bank 
insolvent). 


Bigamy §§ 1, 20, 22. 
Bribery § 4. 


Chattel mortgages § 364 (sale or re- 
moval of property). 


Conspiracy § 89. 
Criminal Law §§ 53, 54, 644. 


Customs Duties § 321 (evasion or vio- 
lation of customs laws). 


Disorderly Houses § 38. 

Disturbance of Public Meetings § 22. 

Dueling §§ 32-34, 36. 

Explosives § 52. 

Extortion § 15. 

False Imprisonment §§ 189, 190. 

False Pretenses §§ 32, 72. 

Food §§ 27, 65. 

Forcible Entry and Detainer § 13. 

Forgery §§ 17, 53, 59. 

Fornication §§ 6, 7. 

Fraud §§ 35-43, 221, 273. 

eX eNGHTERC Conveyances §§ 175-196, 
73. 


Gaming §§ 169, 218, 227. 

Highways §§ 403, 405 (obstructing). 
Homicide §§ 285, 309. 

Incest §§ 13, 26. 


tre crm onts and Informations §§ 241 


Internal Revenue §§ 282, 283 (viola. 
tion of revenue law). 


Tneer tearing Liquors §§ 192 et seq, 


Larceny § 101. 

Libel and Slander § 661. 

Master and Servant §§ 548-555. 
Negligence §§ 25-30. 

Obscenity § 21. 

Obstructing Justice §§ 4, 34, 
Perjury § 23. 


Post Office § 178 (obstructing pas- 
sage of mail), §§ 189, 199, 209, 226, 
246, 1218 (sending nonmailable 
matter through mail). 


Prostitution §§ 20-22, 30, 31, 42, 45, 
55. 


Railroads §§ 478, 935, 1080, 1203. 
Receiving Stolen Goods § 18. 
Rescue §§ 5, 22. : 

Treason [38 Cye 954]. 


*By WM. HOWARD BUCHANAN (Sciatica—Scire Et Scire Debere ADquiparantur In Jure). 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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SCIENTER—SCINTILLA 


posely;?* such knowledge as charges a man with 
the consequences of his acts.25 An expressive word 
retained from the old Latin forms of pleading, sig- 


nifying in the connection commonly used that the 


alleged crime or tort was done designedly, under- 
standingly, knowingly, or with guilty knowledge ;?® 
a term used in pleading to signify an allegation set- 
ting out defendant’s previous knowledge of a state 
of facts which it was his duty to guard against, and 
his omission to do which has led to the injury com- 
plained of.?7 


SCIENTIA SCIOLORUM EST MIXTA IGNO- 
RANTIA.?§ 


SCIENTIA UTRIMQUE PAR PARES CONTRA- 
HENTES FACIT.” 


SCIENTI ET VOLUNTI NON FIT INJURIA.?° 


SCIENTIFIC.*: Agreeing with, or depending on, 
the rules or principles of science.?? 


Scientific instrument.?* Such as is specially de- 
signed for use, and principally employed, in any 
branch of science;** an instrument which, in or- 
dinary definition, or the acceptation of experts, would 
fall within that category.*® 


Scientific institution.?* 


t 
An institution for the ad- 


[56 C.J.) 863. 


vancement or promotion of knowledge.** To make 
an institution scientific, it must be devoted either to 
the sciences generally, or to some department of 
seclence as a principal object, and not merely as an 
unimportant incident to its important objects.?* , 


Scientific survey.’® An examination of the con- 
dition, situation, and value of something, based upon 
scientific knowledge thereof, as distinct from mere 
idle guesses or imaginary estimates.*° 


Other phrases: “Abstruse scientific conditions,’’** 
“benevolent, charitable, scientific, or missionary pur- 
poses,”*? “educational and scientific,’4*? “literary or 
scientific institution,’44 “literary, scientific, and 
charitable purposes,”*® “mechanical and_ scientific 
purpose,”*® “religious, scientific, literary, or benev- 
olent association”*? and “scientific purposes.’’4® 


SCIENTI NON FIT INJURIA.*° 

SCI FA. An abbreviation for scire facias.>° 

SCILICET.*! To wit; that is to say;°? namely.5? 
The natural and proper use of a scilicet is to par- 
ticularize that which has before been stated gen- 
erally, and to explain that which is indifferent, doubt- 
ful, or obseure.°* 


SCINTILLA.®® <A gleam;°* a glimmer;5? a 


Trespass [38 Cyc 1187]. 


See also Knowledge 35 C. J. p 919 
and cross references thereunder. 


24. Grattan L. Gloss. 
“Knowingly” 35 C. J. p 918. 
“Purposely” 51 C. J. p 104. 


fa] “The term ‘scienter’ imports 
knowledge.’’—Neilson v. Masters, 72 
Or. 468, 143 P 1132, 1134. 


25. ‘Shriver v. Union Stock Yards 
Nat. Bank, 117 Kan. 638, 232 P 1062, 
1067. 


26. Peo. v. Gould, 287 Mich. 156, 
211 NW 346, 348. 


27 black 1. D. 


28. A maxim meaning ‘The knowl- 
edge of smatterers is diluted ignor- 
ance.”. Morgan Leg. Max. [cit Black- 
more’s Case, 8 Coke 156a, 159a, 77 
Reprint 710]. ‘ 


29. A maxim meaning “Equal 
knowledge on both sides makes _ con- 
tracting parties equal.” Burrill L. D. 
{cit Lord Mansfield, C. J., in Carter 
v. Boehm, 3 Burr. 1905, 1910, 97 Re- 
print 1162). 


30. A maxim meaning ‘An injury 
is not done to one who knows and 
wills it.’ Black L. D. [cit Bracton 
20]. 


21. Scientific: 


College as institution offering instruc- 
tion in scientific branches see Col- 
leges and Universities § 1. 


Facts, judicial notice see Evidence § |. 


1967 
See Science ante. 


32. Webster New Int. D. [quot Og- 
lesby v. Chandler, (Ariz.) 288 P 1034, 
1038]. 


“Science” ante. 
33. “Instrument” 32 C. J. p 944. 


34. In re Massachusetts Gen. Hos- 
pital, 95 Fed. 973, 976. 


35. U.S. v. Presbyterian Hospital, 


71 Fed. 866, 868, 18 CCA 338. 


36. Power of college incorporated 
as to confer degree see Colleges and 
Universities § 8 text anid note 6. 


37. Detroit Home, etc., School v. 
Detroit, 76 Mich. 521, 523, 43 NW 593, 
6 LRA 97. * 


38. New England Theosophical 
Corp. v. Board of Assessors, 172 Mass. 
60, 63, 51 NE 456, 42 LRA 281. 


[a] Medical college.—(1) ‘In a 
certain sense a medical college may 
be termed a ‘scientific’ institution, 
ates but the idea most readily 
suggested by the use of the term 
‘scientific’ is that the legisla- 
ture intended merely to authorize in- 
dividuals to associate themselves to- 
gether for the purpose of mutual co- 
operation in scientific investigations 
and pursuits.” Peo. v. Cothran, 27 
Hun (N. Y.) 344, 345. (2) “The terms 
‘literary or scientific college or uni- 
versity’ do not embrace a medical col- 
lege’ Peo. vw Gunn, 96 N: Y. 317, 
322. (3) ‘Medical college’ see Col- 
leges and Universities § 1 text and 
note 8 [b]. 


39. “Survey” [37 Cyc 621]. 


40. Oglesby v. Chandler, 
288 P 1034, 10388. 


41. Schwantes v. State, 127 Wis. 
160, 106 NW 237, 247. 


42. Peo. v. Cothran, 27 Hun (N. Y.) 
344, 345. 


“Benevolent” 7 C. J. p 1140. 
“Charitable” 11 C. J. p 296. 
“Wiissionary” 40 C. J. p 1225. 


43. State v. Business Men’s Club, 
178 Mo. A. 548, 168 SW, 901, 907. 


“Educational” 19 C. J. p 1015. 


44, See Literary 38 C. J. p 68 text 
and note 30. 


45. Vredenburg v. Behan, 33 La. 
Ann. 627, 636. : 


46. Joy v. Carlson, 28 Ida, 455, 154 


(Ariz.) 


P 640, 642. 
“Mechanical” 40 C. J. p 21. 


47. Lawrence Univ. v. Outagamie 
ae 150 Wis. 244, 136 NW 619, 


See generally Religious Societies 54 
Cy Swarr. 


“Religious” 53 C. J. p 1296. 


48. In re Crane, 27 Ida. 671, 151 P 
1006, 1011, LRA1918A 942. 


_ 49. A maxim meaning “An injury 
is not done to one who knows it.” 
See cases infra this note. 


[a] A maxim sometimes erroneous- 
ly cited for volenti non fit injuria. 
See Choctaw, etc., R. Co. v. Jones, 77 
Ark. 367, 375, 92 SW 244, 4 LRA 837; 
Siegel v. Treka,’ 115 “Il A. 56, (60; 
Fitzgerald v. Connecticut River Paper 
Co., 155 Mass. 155, 159, 29 NE 464, 31 
AmSR 537; Pressly v. Dover Yarn 
Mills, 138 N. C. 410, 423, 51 SE 69, 73; 
Lake v. Drury, 32 N. B. 82, 88; Mad- 
den v. Hamilton Iron Forging Co., 18 
Ont. 55, 61. Volenti non fit injuria 
[40 Cyc 217]. 


50. Black L. D.; Grattan L. Gloss. 
“Scire facias” post. 
51. See also Videlicet [40 Cyc 204]. 


Scilicet in indictment or informa- 
tion see Indictments and Informa- 
tions § 184. 


52. Black L. D.; Grattan L. Gloss. 
“To wit” [38 Cyc 591]. 

53. Grattan L. Gloss. 

“Namely” 45 C. J. p 364. 


54. Tullis v. Shaw, 169 Ind. 662, 
668, 838 NE 376. 


55. Scintilla of evidence see Evi- 
dence § 1733. ; 


56. Webster New Int. D. [quot 
Ford v. Papcke, 26 Oh. A. 225, 227]. 


57. Webster New Int. D. [quot 
Ford v. Papcke, 26 Oh. A. 225, 227]. 


864 [56 C.J.] SCINTILLA—SCIRE ET SCIRE DEBERE AQUIPARANTUR IN JURE 


spark;°8 the least particle;>® the smallest trace.®° , tilla rule.”® 
Scintilla juris. In real property law, a spark of SCIRE DEBES CUM QUO CONTRAHIS.** 


right or interest.°* SCIRE ET SCIRE DEBERE ZQUIPARANTUR 
Other phrases: “Scintilla interest,”’®? and “scin- | IN JURE.°® 


ae Black L. D.;, Grattan L. Gloss.; , 225, 227]. 228. 

ebster New Int. D. [quot Ford v. 59. Black L. D.; Grattan L. Gloss 64. A maxim meaning “You ought 

Papcke, 26 Oh. A. 225, 227]. Ee, aes Rare 4 to know with whom you deal.” Black 
[a] “Now rare except figuratively, : Be eee rgb Se . 


kL. D 
in a negative construction of some- 61. Black ly DD. és. A dnaximetrnean ingle NenOnne 
thing regarded as affording light, or m . CU. , 
information; as, there is not a scin-| 7 ,o% ,Patterson v. Atlantic Coast | thing, and ‘to be bound to know it, 
tilla of evidence.” Webster New Int. ; BY : ? Teenie cemacr acc dasitie law as equivalent. 
. D. [quot Ford v. Papcke, 26 Oh. A. 63. Ford v. Papcke, 26 Oh. A. 225,] Bouvier L. D. [cit Trayner Mar. Sadi: 
j Sk Oe i eee aera 8 eS ee ee 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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SCIRE FACIAS 


By Francis J. LupEs 
[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 866] 


ANALYSIS 
I. DEFINITION [§ 1] p 866. 


II. ABOLITION OF WRIT [§ 2] p 867 


III. NATURE OF WRIT [§§ 3-4] p 867 
A. In General [§ 3] p 867 
B. As an Action [§ 4] p 868 


IV. PARTICULAR USES OF WRIT [§ 5] p 869 
V. DEFENSES [( 6] p 869. | 
VI. PARTIES [§ 7] p 870 
VII. JURISDICTION AND AUTHORITY TO ISSUE [§ 8] p 871 
VIII. TIME OF ISSUANCE [§ 9] p 871 


IX. FORM AND REQUISITES OF WRIT [§§ 10-12] p 871 
A. In General [§ 10] p 871 
B. Signature [§ 11] p 872 
C. Amendment [§ 12] p 873 


X. SERVICE OF WRIT [§§ 13-15] p 873 
A. In General [§ 13] p 873 
B. Who May Serve [§ 14] p 874 
C. Waiver of Defects in Service [§ 15] p 874 


XI. RETURN OF WRIT [§§ 16-19] p 875 
A. Time and Place [§ 16] p 875 
B. Requisites and Sufficiency [§ 17] p 875 
C. Conclusiveness; Collateral Attack [§ 18] p 875 
D. Amendment [§ 19] p 875 


XII. QUASHING WRIT. [§ 20] p 876 


XIII. PLEADING [§§ 21-27] p 876 

A. Declaration or Petition [§§ 21-24] p 876 
1. In General [§ 21] p 876 
2. Profert and Oyer [§ 22] p 877 ~ 
3. Demurrer to Writ or Declaration [§ 23] p 877 
4. Motion To Quash [§ 24] p 877 

B. Plea [§§ 25-26] p 877 
1. In General [§ 25] p 877 
2. Demurrer to Plea [§ 26] p 878 

C. Replication [§ 27] p 878 


_ XIV. ISSUES, PROOF, AND VARIANCE [§ 28] p 879 
XV. EVIDENCE [§ 29] p 879 


For later cases, developments and changes in the law see Annotations, same title and section number. 
[56 C. J.—55] 
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XVI. TRIAL [§§ 30-31] p 879 
A. In General [§ 30] p 879 
B. Dismissal, Nonsuit, and Discontinuance [§ 31] p 879 


XVII. JUDGMENT [(§ 32-36] p 880 
A. Nature [§ 32] p 880 f 
B. Joint or Several [§ 33] p 880 
C. By Default [§ 34] p 880 
D. Time of Rendering [§ 35] p 881 
EK. Effect [§ 36] p 881 


XVIII. APPEAL AND ERROR [§ 37] p 881 
XIX. COSTS [4 38] p 883 


CROSS REFERENCES 


Scire facias: Scire facias:—Continued. 
Another action pending as abating see Abatement For purpose of:—Continued. 
and Revival § 49. Enforcing :—Continued 
Civil or criminal proceeding see Bail § 337. Mortgages §§ 1512-1514. 
For purpose of: Giving relief against fraudulent conveyance see 
Annulling or setting aside: Fraudulent Conveyances § 538 note 98 [ce]. 
Letters patent see Patents § 283. Having new execution see Judgments § 1149. 
Patents or land grants see Public Lands §§ a Hearing errors see Appeal and Error § 1301. 
736. Making parties see Judgments § 1150. 
Bringing in representative of Roce eae party see Reviving: 
Abatement and Revival § 51 Decree see Equity § 870. 
Enforcing: Judgment: 
Bond or recognizance see Bail § 337 et seq; Bas- ' Generally see Judgments §§ 1029-1056. "| 
i tards § 156; Bonds § 236; Recognizances §§ 69, Against decedent see Executors and Administra- 
70; Replevin § 429. ‘ tors § 2232. 
Decree for alimony see Divorce § 732. In favor of or against representative see Ex- 
Forfeiture of charter see Corporations § 3768; ecutors and Administrators § 2233. 
Franchises § 125. Justice’s judgment see Justices of the Peace § 
Judgment or order see Bastards § 149; Executors 325. 
and Administrators, § 2246; Garnishment §§ Suit see Abatement and Revival § 510. 
540-543; Judgments § 1148; Justices of the On justice’s transcript see Judgments §§ 1151-1153. 
Peace § 324; Mortgages § 1787. Operating as: : 
Liability of: B Both process and declaration in foreclosure see 
Indorser of writ for costs see Costs § 572. Mortgages § 1596 
Sheriff for default see Sheriffs and Constables Notice see Garnishment §§ 516-519. 
[35 Cye 1870]. Order to show cause as equivalent to see Motions and 
Stockholders on judgment against corporation Orders § 69 note 60 [b]. 
see Corporations § 1673. Right to jury trial see Juries § 66. 
Mechanics’ Liens § 566. Supplying lost writ of see Process § 54, 


I. DEFINITION 


{§ 1] ‘A seire facias, at common law,! is defined | as a judicial writ,? as distinguished from an orig- 


Domi r ia Ven Wet pos tlod . OG, cool, Ga,—Heath v. Bates, 70 Ga. 633, Mo.—State v. Kelly, 318 Mo. 1134, 
335 [aff 187 Fed. 753, 70 CCA 187].| 636; Walker v. Wells, 17 Ga. 547,]}2 SW (2d) 750; Walsh v. Bosse, 16 
ancis fais a common-law» writ, | o> AmD 252; Reed v. Sullivan, 1| Mo. A. 281. 
and not a statutory remedy to ob- Ga, 292. N. H.—Shea v. Starr, 76 N. H. bee 
tain a personal judgment, and based Ill.—Challenor v. Niles, 78 Ill. 78,| 85 A 788; State v. Kinne, 39 N. H. 
upon the particular proceeding aD Ae cueerane v. Soe Iee, ae a ae 129. 
which it is applicable.” Kirk v. U. | 3849; awson v. unson, 55 . 394; ey 
S., supra. F Camp v. Small, 44 Ill. 37; Wood v. BA reg artes aE Fate 2 
. Peo, 160 Ee V7 Straus wae Mier= es cao te ; i 
2. U. S.—Owens vy. Henry, 161 U.! Gnants’ g v. Gregory, 21 N. J. L. 429. 
ape ee ALG SCE698. 40 a Gay BOTS [nee terete oes «Ou ELD SLs : 
Nwrideviavel Caldwell a 4nuct 434. 588, 594. N. Y.—Peo. v. Clarke, 10 Barb. 120; 
ae a Nee ene OM BS ee ; 151; Cameron v. Young, 6 HowPr 
AL me iheie eda 487 (Ue Suey. wings Iowa.—Vredenburgh v. Snyder, 6 372: Murph Cochran, 1 Hill 339: 
19 F. (2d) 378, 379; Egan ve Chi-| Iowa 39, 42. eA Ne itor oane a ; 
, Peo. v. Corey, 19 Wend. 633; Gon- 


cago Great Western R. Co., 163 Fed. K ps r ee . 
: at: , y.—Thompson v. Dougherty, 3 J.}nigal v. Smith, 6 Johns. 106; Thomp- 
344, 350; Hollister v. U. S., 145 Fed.| y “yrarsh. 564: Delano v. Jopling, 1] son v. Hammond, 1 Edw. 497. 


7173, 76 CCA 337; Pullman’s Palace Litt, 117, 120. 
Car Co. v. Washburn, 66 Fed. 790 [aff N. C.—McDowell v. Asbury, 66 N. 


76 Fed. 1005, 21 CCA 598]; Bentley Me.—Pillsbury v. Smyth, 25 Me.|C. 444; Binford v. Alston, 15 N. C. 
v. |\Sevier, 30 F. Cas. No. 18,2338, ] 427, 432. 351. 


Hempst. 249. ; Md.—Parker yv. Brattan, 120 Md.]|_Pa.—Irwin v. Nixon, 11 Pa. 419, 
Ala.—Lloyd v. State, Minor 34. 428, 87 A 756, 757 [quot Cyc]; Brooks|51 AmD 559. : 
Ark.—Hanly v. State, 15 Ark. 232;|¥; Preston, 106 Md. 693, 68 A 294;|  tenn.—Carney v. Carney, 138 Tenn. 

Hicks v. State, 8 Ark. 313. ee bee aigcne rite Prk ita 4353 | 647, 200 SW 517; State v, Andrews, 
Conn.—Smyth vy. Ripley, 32 Conn. | Bridges v. ‘Adams, 32 Ma. 577. : tet ns pare Lt, ene State 

156; Ensworth vy. Davenport, 9 Conn. Ail CSOD) } Bas 9 Bilbo y. 

390: Jaris v. Rathburn, Kirby 220. Mass—Gray vy. Thrasher, 104 Allen, 4 Heisk. 31; Gregory v. Chad- 


Mass. 373; Com. v. Stebbins, 4 Gray | Well, 3. Coldw. 390, 392; State v. 
Del.—Malsberger v. Parsons, 24]|25, 26; Sigourney v. Stockwell, 4| Scott, 2 Swan 332, 335; Davis v. 
Del. 254, 75 A 698, 700. Metc. 518, 521; McGee v. Barber, 14| Tyree, 9 Humphr. 473; Swancy v. 


Fla.—State v. Canfield, 40 Fla. 36,| Pick 212. _ Dank’ y, Wares povers tania oatey 
49, 28 S 591, 42 LRA 72; Brown y. Mich.—McRoberts  v. Lyon, 179|v. Carriger, 3 Yerg. 411, 24 AmD 
Harley, 2 Fla. 159, 165. Mich, 25, 44 NW 160. 585; Nelson vy. Griffin, 2 "Yerg. 624, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


i. 


Res. os 


§§ 1-3] 


inal writ,? founded on some matter of record,* such 
recognizance, letters patent, ete.° 
It is also the name used to designate both the writ® 


as a judgment, 


{§ 2] In some jurisdictions, by statute, the writ 
has been expressly abolished® or superseded by pro- 


{§ 3] A. In General. Although, in strictness, it is 
a judicial, and not an original,'® writ, it has been 
said to have, in some cases, many qualities of an orig- 
inal writ;1! and something of the nature of a writ 
Writs of scire facias are divided into 


of summons.!? 


Tex.—Horn v. State, 3 Tex. 190; 
Boone v. Roberts, 1 Tex. 147. 


vVt.—Shumway v. Sergeant, 27 Vt. 


440; Walsh v. Haswell, 11 Vt. 85, 
88; Carlton v.. Young, 1 Aik. 332; 
Sherwood v.- Pearl, 1 Tyler 319; 


Dimond v. Allen, 1 Tyler 10. 
Eng.—Reg. v. Hughes, L. R. 1 P. 
CoHSIR ES 7: 


Ont.—Gwatkin v. Harrison, 
C. Q. B. 478, 483. 


3. Del.—Malsberger v. Parsons, 24 
Del. 254, 75 A 698. 


Fla.—Brown v. Harley, 2 Fla. 159, 
165. 


Md.—Brooks vy. Preston, 
693. 68 A 294; 
32 Md. 577. 


Mo.—State v. Kelly, 318 Mo. 1134, 
2 SW (2d) 750. 


H.—Shea v. Starr, 76 N. H. 538, 
85 ae 788. 


N. J.—Condit v. Gregory, 21 N. J. 
L. 429. 


4 See cases supra note 2. 
5. See cases supra note 2. 


Foreclosure of unrecorded mort- 
gage by scire facias see Mortgages § 
1514. 


6. Parker v. Brattan, 120 Md. 428, 
at ES 756, 757 [quot Cyc]; Bouvier 


7% Parker v. Brattan, 120 Md. 428, 
Hi ae 756, 757 [quot Cyc]; Bouvier 


36 Uz. 


106 Md. 
Bridges v. Adams, 


8. See statutory provisions. 


[a] Saving clause in a _ statute 
abolishing writs of scire facias, pro- 
viding that “any proceeding hereto- 
fore commenced, or judgment rén- 
dered, or right acquired, shall not be 
affected by such abolition,’ relates 
only to proceedings by scire facias 
commenced before the code took ef- 
fect, whether judgment had been ren- 
dered therein or not. The Catskill 
Bank v. Sanford, 4 HowPr (N. Y.) 
100, 2 Code Rep 58; Thompson v. 
Berry, 64 N. C. 81. 


9. U. S.—Brown v. Chavez, 181 U. 
SIG8, 521° SCt 514,45 Led: 752. 

Cal.—Humiston vy. Smith, 21 Cal. 
129. 

Ky.—Hughes v. Shreve, 3 Metce. 547. 

Mont.—U. S. v. Ensign, 2 Mont. 
396. 

Nev.—Kapp v. Seventh Judicial 


Dist. Ct., 32 Nev. 264, 107 P 95, Ann 
Cas1912D 177. 

N. M.—De Baca v. Wilcox, 11 N. M. 
346, 68 P 922. 
Y.—Thurston v. King, 1 AbbPr 


N. 
126; Alden v. Clark, 11 HowPr 209; 


SCIRE FACIAS 


record. 


II. ABOLITION OF WRIT 


III. NATURE OF WRIT 


proceeding?® or 


Cameron v. Young, 6 HowPr 372; The 
Catskill Bank vy. Sanford, 4 HowPr 
100, 2 CodeRep 58; McFarland v. Ir- 
win, 8 Johns. 78. 


N. C.—McDowell v. Asbury, 66 N. C. 
444; Jones v. Gupton, 65 N. C. 48; 
Thompson v. Berry, 64 N. C. 79. 


Or.—State v. Shively, 10 Or. 267. 


[a] Object of statute was merely 
to abolish the name and form of scire 
facias as used to remedy defects in, 
or to continue, an action, and simplify 
the process into a notice of summons 
to show cause why further proceed- 
ing should not be had, and to furnish 
further relief in matters where the 
parties had had a day in court, and 
not to affect the substance of the rem- 


ype McDowell v. Asbury, 66 N. C. 
444, 
10. See supra § 1. 


“Judicial writ” see Judicial § 33. 
“Mesne process” see Process § 12. 


11. Winder v. Caldwell, 14 How. 
(U. S.) 434, 14 L. ed. 487; Hollister 
v..U.°S., 145 Fed. 773, 76 CCA 3387; 
Pullman’s Palace Car Co. v. Wash- 
burn, 66 Fed. 790 [aff 76 Fed. 1005, 
21 CCA 598]; Smyth v. Ripley, 32 
Conn. 156; Malsberger v. Parsons, 24 
Del. 254, 75 A 698; Brooks v. Preston, 
106 Md. 693, 68 A 294. 


“Original process” see Process § 12. 


“Original writ’? see Original § 2 
note 85. 


12. Hanly v. Addams, 15 Ark. 232; 
Alexander v. Steel, 138 Ark. 392; Cour- 
senv Val Hixonst7 Sells 339i Horn v. 
State, 3 Tex. 190; Boone v. Roberts, 
1 Tex. 147. 


13. Woodward v. Daniels, 33 Del. 
36, 130 A 30; Malsberger v. Parsons, 
24 Del. 254, 75 A 698;. McDowell v. 
Asbury, 66 N. C. 444. 


[a] When considered in regard to 
their nature and function and with 
respect to the judicial or nonjudicial 
character of the records upon which 
they are founded, writs of scire fa- 
cias are divided into two classes. 


Malsberger v. Parsons, 24 Del. 254, 
75 A 698 
14. U. S—wU. S. v. Hwing, 19 F. 


(24) 337836, Collins ‘County, . Bank en: 
Hughes, 155 Fed. 889,: 83 CCA 661; 
Lafayette County v. Wonderly, 92 Fed. 
313, 34 CCA 360. 


Del.—Woodward v. Daniels, 33 Del. 
36, 130 A 30; Malsberger v. Parsons, 
24 Del. 254, 75 A 698. 


Fla.—Brown v. Harley, 2 Fla. 159. 
Ga.—Heath v. Bates,.70 Ga. 633. 


Ill.—Challenor v. Niles, 78 Ill. 78, 
q% : 


La.—Morton v. 
Ann, 150. 


Valentine, 15 La. 


two general classes :18 
writ is a continuation of some prior proceeding ;** 
and (2) the other class is where the writ partaking 
of the nature of an original writ*® is an original 
in the nature of such a proceed- 


[56 C.J.] 867 


and the PROF: proceeding,” founded on some public 


viding other remedies to obtain the relief formerly 
afforded by scire facias at common law.° 


(1) One class is where the 


Me.—Todd v. Darling, 11 Me. 34. 


Md.—Brooks vy. Preston, 106 Md. 
693, 68 A 294. 

Miss.—Breckenridge v. Mellon, 2 
Miss. 273. 


Mo.—Goddard v. Delaney, 181 Mo. 
564, 80 SW 886; Sutton v. Cole, 155 
Mo. 206, 55 SW 1052 Loverr Milsap v. 
Wildman, 5 Mo. 425; Walsh v. Bosse, 
16 Mo. A. 231; Simpson v. Watson, 15 
Mo. A. 425]; State v. Hoeffner, 124 
Mo. 488, 28 SW 1; Coomes vy. Moore, 
57 Mo. 338; Humphreys v. Lundy, 37 
Mo. 320; Reyburn v. Handlan, 165 Mo. 
A. 412, 418, 147 SW 846; Bick v. 
Umstadtt, 147 Mo. A. 74, 126 SW 236; 
Pick v. Dixon, 147 Mo. A. 69, 126 SW 


N. C.—McDowell v. Asbury, 66 N. 
eis Binford v. Alston, 15 N. C. 


Oh.—Knapp v. Thomas, 39 Oh. St. 
377, 48 AmR 462. 


Pa.—In re State Tax on Writs, 8 
Pa. Dist. & Co. 714. 


Tenn.—State v. Scott, 2 Swan 332. 


Vt.—Betts v. Johnson, 68 Vt. 549, 
35 A 489; Gibson v. Davis, 22 Vt. 
gs State Treasurer v. Foster, 7 Vt. 


Va.—American R. Express Co. v. F. 
S. Royster Guano Co., 141 Va. 602, 126 
SE 678; White v. Palmer, 110 Va. 
490, 66 SE 44. \ 


W. Va.—State v. Boner, 57 W. Va. 
81, 49 SE 944. 


Eng.—Agassiz v. Palmer, 5 M. & 
G. 697, 44 ECL 365, 134 Reprint 740; 
Morrice v. Hankey, 3 P. Wms. 148, 24 
Reprint 1006; Wright v. Nutt, 1 T. 
R. 388, 99 Reprint 1154. But see Far- 
rell v. Gleeson, 11 Cl. & F. 702, 8 Re- 
print 1269 (holding that a scire facias 
on a judgment is not a mere continu- 
ance of a former suit, but creates a 
new right). 


[a] When founded on judicial rec- 
ord, that is, when the record is in 
character and substance a judicial de- 
termination, as a judgment, the writ 
is merely a continuance of a former 
action. Malsberger v. Parsons, 24 Del. ~ 
254, 75 A 698. 


15. See supra text and note ll. 


16. U. S.—U. S. v. Ewing, 19 F. 
(2d) 378. 


Del.—Woodward v. Daniels, 33 Del. 
36, 130 A 30; Malsberger v. Parsons, 
24-Del. 254, 75 A 698. 


Ga.—Calhoun v. 
335, 30 SE 773. 


La.—Morton w. 
Ann. 150. 


Me.—Potter v. Titcomb, 18 Me. 36. 
Md.—Bish v. Williar, 59 Md, 382. 


Cawley, 104 Ga. 


Valentine, 15 La. 
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ing.17 


ing.” 9 


Order to show cause.?° 


een J.—Greenway v. Dare, 6 N. J. L. 


ak C.—McDowell v. Asbury, 66 N. C. 


Oh.—Knapp v. Thomas, 39 Oh. St. 
377, 48 AmR 462. 


» Tenn.—State v. Scott, 2 Swan 332. 


Vt.—State Treasurer v. Foster, 7 
Vt. 52. 
[a] When founded on nonjudicial 


record, that is, when founded on a rec- 
ord that is not a judicial acknowledg- 
ment or adjudication, as a patent, or 
corporate charter, at common law, the 
writ partakes of the nature of an orig- 
inal writ, and is the commencement 
and foundation of the action. Mals- 
berger v. Parsons, 24 Del. 254, 75 A 
698. 


[b] Sometimes used as original 
writ to obtain a judgment where none 
has before existed. U. S. v. Ewing, 
19 F. (2d) 378. 


. [ce] Scire facias to repeal letters 
patent in England was an original 
writ issuing out of chancery and could 
be made returnable into the king’s 
bench. Jersey City Police Comrs. v. 
Pritchard, 36 N. J. L. 101, 107. 


17. Woodward v. Daniels, 33 Del. 
36, 130 A 30. 
18. Coxe v. Martin, 44 Pa. 322. 


“Civil process” 11 C. J. p 798. 


19. Reyburn v. Handlan, 165 Mo, 
A, 412, 147 SW 846. 


“Proceeding” see Actions § 32. 


20. Order to show cause generally 
see Motions and Orders §§ 69-77. 

21. U. S.—Winder v. Caldwell, 14 
How. 434, 448, 14 L. ed. 487; Pull- 
man’s Palace-Car Co. v. Washburn, 66 
Fed. 790, 792 [aff 76 Fed. 1005, 21 CCA 
598]; Kenosha, ete., R. Co. v. Sperry, 
PAE Cas INO. nt, 1 L2,.3 piss. yo UO jokes 


Ala.—Lloyd vy. State, Minor 34. 
Ark.—Hanly v. Adams, 15 Ark. 232. 


Conn.—Jarvis v. Rathburn, Kirby 
220. 


Del.—Malsberger v. Parsons, 24 Del. 
254, 75 A 698. 

Ga.—Heath v. Bates, 70 Ga. 633, 
636. 
I1l.—Crisman v. Peo., 8 Ill. 351. 


Iowa.—Vredenburgh v. Snyder, 6 
Iowa 39. 


Md.—Parker vy. Brattan, 
428, 87 A 756. 


Mich.—McRoberts vy. Lyon, 79 Mich. 
25, 44 NW 160. 


N. J.—Boylan v. Anderson, 3 N. J. 
i (vey UL) ; 


Tenn.—Gregory v. Chadwell, 3 
Coldw. 390; Bilbo v. Allen, 4 Heisk. 
31; Swancy v. Scott, 9 Humphr. 327; 
State Bank v. Vance, 9 Yerg. 471. 


Ont.—Gwatkin v. Harrison, 
Q. B. 478. 


120 Md. 


Scire facias has been held to be within the 
meaning of the terms “civil process’! and “proceed- 


When the writ is used ei- 
ther to enforce execution or for some other pur- 
pose,?! requiring the person against whom it is 
brought to show cause why the person bringing it 
should not have advantage of such record,?? or, as 
in a ease of scire facias to repeal letters patent, 
to show why the record should not be annulled or 
vacated,?* the writ may be considered as. being: in 


SCIRE FACIAS 


[9§ 3-4 


the nature of an order to show cause. 
[§ 4] B. As Action. 


Whether considered as a 


judicial writ?4 or as an original writ,?> a scire fa- 


others.°° 


Purposes of writ see infra § 5. 


22. Ill—Strauss v. Merchants’ 
Loan, etc., Co., 119 Ill. A. 588, 594. 


Iowa.—Vredenburgh vy. Snyder, 6 
Iowa 39, 42. 


Md.—Parker v. Brattan, 120 Md. 
428, 87 A 756, 757 [quot Cyc]; Bowie 
v. Neale, 41 Md. 124. 


Mich.—McRoberts v. Lyon, 79 Mich. 
25, 44 NW 160. 


N. J.—Boylan y. Anderson, 3 N. J. 
Li 529, 530: 


23. Vredenburgh v. Snyder, 6 Iowa 
39, 42; Parker v. Brattan, 120 Md. 428, 
87 A 756, 757 [Laquot Cyc]; Bowie v. 
Neale, 41 Md. 124. See also Patents § 
283 note 4. 


24. State v. Delaney, 76 N. J. L. 
BAO Ass 146 


Considered as judicial writ see su- 
pra § 1. 


25. State v. Delaney, 76 N. J. L. 
Aaa iO Ag oucls 


Considered as original writ see su- 
pra § 3. 

26. U. S.—Browne v. Chavez, 181 
WU. S268; 21 SCt 514, 45. a edb 26 
Owens v. Henry, 161 U. S. 642, 16 SCt 
693, 40 L. ed. 887; Winder v. Caldwell, 
14 How. 434, 14 L. ed. 487; Dickson 
v. Wilkinson, 3 How. 57, 11 L. ed. 491; 
Hollister v. U. S., 145 Fed. 773, 76 CCA 
sous wo eoliman ss Patace Car 5Co, ve 
Washburn, 66 Fed. 790 [aff 76 Fed. 
1005, 21 CCA 598]; Bentley v. Sevier, 
30 EF. Cas. No. 18,233, Hempst. 249. 


Ark.—Hubbard v. Bolls, 7 Ark. 442. 


Conn.—White v. Washington School 
Dist., 45 Conn. 59; Smyth v. Ripley, 
33 Conn. 306; Ensworth v. Davenport, 
9 (Conn: 390. 


Fla.—Brown v. Harley, 2 Fla. 159. 


Ga.—Helms v. Marshall, 121 Ga. 
769, 49 SE 733; Heath v. Bates, 70 
Ga. 633; Lewis v. Allen, 68 Ga. 398; 
Hill v. Neal, 52 Ga. 92; Henderson v. 
Alexander, 2 Ga. 81, 89; Reed v. Sul- 
livan, 1 Ga. 292. 


T1].—Chestnut v. Chestnut, 77 Tll. 
346; Gibbons v. Goodrich, 3 Ill. A. 590. 


Iowa. 
Iowa 39. 

Me.—McLellan v. Lunt, 14 Me. 254. 

Md.—Brooks v. Preston, 106 Md. 
698, 68 A 294; Wright v. Ryland, 92 
Md. 645, 48 A 168, 49 A 1009, 53 LRA 
702; Hadaway v. Hynson, 89 Md. 305, 
43 A 806; Bowie v. Neale, 41 Md. 124; 
Kirkland v. Krebs, 34 Md. 93. 

Mass.—Com. v. Stebbins, 4 Gray 25. 

Mo.—State v. Murmann, 124 Mo. 502, 
28 SW 2. 

N. H.—State v. Kinne, 39 N. H. 129. 


N. J.—State v. Delaney, 76 N. J. L. 
547, 70 A 311; Castner v. Styer, 23 


Vredenburgh v. Snyder, 6 


36 U.c.|N- J. L. 236. 


N. Y.—Cameron v. Young, 6 HowPr 


cias is in the nature of an action or suit,?° for the 
reason, and at least to the extent, that defendant 
may plead to the writ.?7_ Also a scire facias has been 
held to be included within the meaning of the term 
“action,”28 as used in some statutes,?® but not in 
Thus a “release of all actions” has been 
held to include a writ of scire facias.34 
seire facias is not an action in the sense that the 


However, 


372; Thompson v. Hammond, 1 Edw. 
497. 

Pa.—Walter v. Conyngham Tp., 1 
Paes Pils 27 ‘ 


Tenn.—Bilbo v. Allen, 4 Heisk. 31; 
Gregory v. Chadwell, 3 Coldw. 390; 
Swancy v. Scott, 9 Humphr. 327, 340; 
State Bank v. Vance, 9 Yerg. 471. 


Vt.—State v. Dwyer, 70 Vt. 96, 39 A 
629; Betts v. Johnson, 68 Vt. 549, 35 
A 489; Walsh v. Haswell, 11 Vt. 85. 


Eng.—Treviban v. Lawrence, 2 Ld. 
Raym. 1048, 92 Reprint 196; Wood- 
yeer v. Greshman, Skin. 682, 90 Re- 
print 303; Winter v. Kretchman, 2 
T. R. 46, 100 Reprint 25; Fenner v. 
Evans, 1 -T. R. 267, 99 Reprint 1087% 
Pulteney v. Townson, 2 W. Bl. 1227, 
96 Reprint 722; Grey v. Jones, 2 Wils. 
251, 95 Reprint 794. 


Ont.—Gwatkin v. Harrison, 36 U. C. 
Q. B. 478. 


[a] In general way, scire facias 
has also been called an action. State 
v. Andrews, 131 Tenn. 554, 175 SW 563. 


[b] Suit at law.—Scire facias is a 
suit at law within the meaning of a 
city charter providing for appeals of 
suits at law. White v. Washington 
School Dist., 49 Conn. 59. 


27. Kirkland v. Krebs, 34 Md. 93; 
State v. Murmann, 124 Mo. 502, 28 SW 
2; State v. Delaney, 76 N. J. L. 547, 
70 A 311; and cases supra note 26. 


Plea, answer, or demurrer see infra 
§§ 23, 25 


28. “Action” see Actions § 1. 
29. See cases infra this note. 


[a] So construed in statutes: 
Abolishing special pleading. Potter 
v. Titcomb, 13 Me. 36. (2) Barring 
“all actions” not brought within a cer- 
tain time. Browne v. Chavez, 181 U. 
S. 68, 21 SCt 514, 45 L. ed. 752 (stat- 
ute of New Mexico); Gibbons v. 
Goodrich, 3 Ill. A. 590. (3) Prescrib- 
ing the form of general issues in at- 
tachment actions. Smyth vy. Ripley, 
33 Conn. 306. 


30. See cases infra this note. 


[a] As in statutes: (1) Authoriz- 
ing the removal of civil actions from 
a municipal court to a superior court. 
Grey v. Thrasher, 104 Mass. 373. (2) 
Giving either party a change of venue 
in any civil cause before a justice of 
the peace. Sutton v. Cole, 155 Mo. 
206, 55 SW 1052. (38) Prohibiting a 
plaintiff from suing a defendant out 
of the county where the latter resides 
and may be found. Challenor v. Niles, 
(8 Ill; 78; Crisman \v.) Peo., 8 Lie 3ba2 


31. U. S.—Pullman’s Palace Car 
Co. v. Washburn, 66 Fed. 790 [aff 76 
Fed. 1005, 21 CCA 598]; Bentley v. 
SMES 30 F. Cas. No. 18,233; Hempst. 
249. 


(1) 


Ark.—Hubbard v. Bolls, 7 Ark. 442. 


Conn.—White v. Washington School 
Dist., 45 Conn. 59; Smyth v. Ripley, 
33 Conn. 306; Ensworth v. Davenport, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 4-6] 


pendency of a former suit can be pleaded in abate- 


ment to it.3? 


IV. PARTICULAR USES OF WRIT 


[§ 5] Among other uses,** scire facias may, ei- 
ther at common law or by statute, be a proper rem- 
edy to continue or revive actions on the death of a 
to enforce,?® or revive,?* judgments; to 
enforee payment of alimony ;?8 to enforce mechanics’ 
liens;*°® to enforce the liability of an indorser of a 
writ for costs;*°: to enforce forfeited bail bonds and 
to enforce order for support in 
bastardy proceedings ;*? to enforce liability of stock- 


party ;°° 


recognizances ;4! 


[§ 6] Matters which might have been pleaded in 
defense to the original: proceedings which gave rise to 


9 Conn. 390. 
Fla.—Brown vy. Harley, 2 Fla. 159. 
Ga.—Reed v. Sullivan, 1 Ga. 292. 


I]l.—Gibbons v. Goodrich, 3 Ill. A. 
590. 


Me.—McLellan vy. Lunt, 14 Me. 254; 
Potter v. Titcomb, 13 Me. 36. 


Tenn.—State Bank v. Vance, 9 Yerg. 
471. 


Eng.—Grey v. Jones, 2 Wils. 251, 95 
Reprint 794. 


32. Heath v. Bates, 70 Ga. 633. 


Pendency of another suit as abat- 
ing scire facias see Abatement and 
Revival § 49. 


33. Greenway v. Dare, -6 N. J. L. 


372; Bilbo v. Allen, 4 Heisk. (Tenn.) 
31; Swancy v. Scott, 9 Humphr. 
(Tenn.) 327; State Bank v. Vance, 9 


Yerg. (Tenn.) 471; Atwood v. Burr, 
2 Ld. Raym. 1252, 92 Reprint 325. 


[a] New and independent action.— 
Scire facias is a new and independent 
aetion wholly distinct from the for- 
mer proceedings. Greenway v. Dare, 
GUNG. LsT2: 


[b] Requiring new warrant of at- 
torney.— Atwood v. Burr, 2 Ld. Raym. 
1252, 92 Reprint 325. 


[c] In federal courts, on the ques- 
tion whether a writ of scire facias on 
a forfeited recognizance is the com- 
mencement of a new action or a mere 
continuation of another original pro- 
ceeding, the decisions of the supreme 
court of the United States are conclu- 
sive on the federal, circuit, and dis- 
trict courts. Hollister v. U. S., 145 
Fed. 773, 76 CCA 337. 


. 34. references supra p 
866. 
Twofold use of writ see supra § 3. 
35. See Abatement and Revival § 
510 et seq. 
3G. See Judgments § 1148 et seq. 
Cross references: 


Conditional judgment against gar- 
nishee see Garnishment § 516 et seq. 


Judgment against garnishee see Gar- 
nishment § 540 et seq. 


Judgment for penalty of bond for ad- 
ditional breaches see Bonds § 236. 


Judgments of justices of peace see 
Justices of the Peace § 324. 


Personal judgment against executors 
and administrators see Executors 
and Administrators § 2246. 


37. See Judgments §§ 1029-1056. 
Judgments against decedent see Ex- 


See cross 
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As new action. 
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In some eases a scire facias has 


been classified as a new action.** 


hear errors ;** 


tee thereof ;°! 


V. DEFENSES®:. 


ecutors and Administrators § 2232. 


Judgments against personal repre- 
sentatives see Executors and Admin- 
istrators § 2233. 


Judgments of justices of peace see 
Justices of the Peace § 325. 


38. See Divorce § 732. 

39. See Mechanics’ Liens § 566. 
40. See Costs § 572. 

41. Recog- 


! See Bail § 337 et seq; 
nizances § 69. 


Bond for support of bastard child 
see Bastards § 156. 


Replevin bond see Replevin § 429. 


42. See Bastards § 149. 
43. See Corporations § 1673. 
44. See Parties § 248 et seq. 

pee See Fraudulent Conveyances § 
46. See Mortgages § 1512 et seq. 
47. See Appeal and Error § 1301. 
48. See Judgments § 1149. 


49. See Sheriffs and Constables [35 
Cyc 1870]. § 


50. See Patents § 283. 
51. See Public Lands §§ 595, 736. 
52. See Corporations § 3768. 

* 53. Defenses to writs of scire fa- 


cias for particular purposes see the 
titles referred to supra § 3; and cross 
references supra p 866. 


Pleading defenses see infra § 25. 


54. U. S.—Dickson v. Wilkinson, 3 
How. 57, 11 L. ed. 491; Bergen v. Wil- 
nes 3 F. Cas. No. 1,340, 4 McLean 


Ala.—Quill v. Carolina Portland Ce- 
ment (Cor 220 Alas S34 124 S305 
Betancourt v. Eberlin, 71 Ala. 461; 
Duncan v. Hargrove, 22 Ala. 150; Stata 
v. Weaver, 18 Ala. 293; Miller v. 
Shackleford, 16 Ala. 95; Toulmin v. 
Bennett, 3 Stew. & P. 220. 


Conn.—Bradford vy. Bradford, 5 
Conn. 127; Robbins v. Bacon, 1 Root 
548; Hubbard v. Manning, Kirby 256. 


Rie ae v. Meacham, 3 Fla. 
209), 


Ga.—Camp v. Baker, 40. Ga. 148; 
Reed v. Sullivan, 1 Ga. 292. 


ill.—Ford v. Beckwith, 48 Ill. 210. 


Ind.—Commonwealth’s Bank v. 
Dunn, 4 Blackf. 518. 


Iowa.—Thompson  v. 
Iowa 331; 
Iowa 39. 


Hurley, 19 
Vredenburgh v. Snyder, 6 


holders on judgment against corporation ;*? to bring 
in necessary parties;** to give relief against a fraud- 
ulent conveyance;**, to foreclose mortgages ;*® to 
to obtain new execution ;** 
force sheriff’s liability for an official default;*® to 
repeal letters patent;°° to revoke or annul grants 
of land improperly made or forfeited by the gran- 
and to vacate or forfeit corporate 
charters and franchises.*? 


to en- 


the obligation of record cannot be pleaded to the 
scire facias thereon,’* hence the only available pleas 


Me.—Bickford v. Flannery, 70 Me, 
106; Smith v. Eaton, 36 Me. 298, 58 
AmD 746. 


Md.—Shupp v. Hoffman, 72 Md. 359, 
20 A 5, 20 AmSR 476; Moore v. Gar- 
rettson, 6 Md. 444. 


Mass.—Richardson vy. Wolcott, 
Allen 439; Sigourney v. Stockwell, 4 
Metc. 518; Hall v. Young, 3 Pick. 80, 
15 AmD 180. 


Mich.—McRoberts v. Lyon, 79 Mich. 
25, 44 NW 160. 


Miss..—Roberts v. Weiler, 55 Miss. 
249; Langston v. Abney, 43 Miss. 161; 
Person vy. Valentine, 21 Miss. 551; 
Mathews v. Mosby, 21 Miss. 422; Me- 
Afee v. Patterson, 10 Miss. 593. 


Mo.—Goddard v. Delaney, 181 Mo. 
564, 80 SW 886; Jeffries v. Wright, 51 
Mo, 215; Riley _v. McCord, 24 Mo. 
265; Watkins v. State, 7 Mo. 334; Rey- 
burn v. Handlan, 165 Mo. A. 412, 147 
SW 846; Walsh v. Bosse, 16 Mo. A. 
ook Simpson v. Watson, 15 Mo. A. 

5. 


N. EL.—Statesv.icinnes 39) Noy Eto. 


N. Y.—Green v. Ovington, 16 Johns. 
55; McFarland v. Irwin, 8 Johns. 77. 


pe C.—Feredee v. Doxey, 28 N. C. 


Ped eee S. v. Shellenberger, Tapp. 


Pa.—Kinecade v. Cunningham, 118 
Pa. 501, 12 A 410; Seymour v. Hu- 
bert, 92 Pa. 499; Dowling v. McGreg- 
or, 91 Pa. 410; Pittsburgh, ete., R. Co. 
v. Marshall, 85 Pa. 187; Stewart v. 
Colwell, 24 Pa. 67; McVeagh v. Little, 
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7 Pa. 279; Davidson v. Thornton, 7 
Pa. 128; Lysle v. Williams, 15 Sere. 
& R. 135; Cardesa v. Humes, 5 Serge. 
& R. 65; Mellon v. Sawyer, 31 Pa. 
Super. 416; Edwards v. Perrette, 35 
rhe one 269; Bickel vy. Cleaver, 13 Pa. 
so. ; 


Penne Pal v. Williams, 4 Sneed 


Eng.—Philipson v. Egremont, 6 Q. 
Be ost, Of MOMs, LL Reprimat 220i 
Baylis v. Hayward, 4 A. & E. 256, 31 


HCL 127, tld Reprint 783: ‘Cook 7v; 
Jones, Cowp. 727, 728, 98 Reprint 
1330; Allens v. Andrews, Cro. Eliz. 


283, 78 Reprint 538; Bradley v. Urqu- 
hart, 11 M. & W. 456, 152 Reprint 884; 
Bradley v. Hyre, 11 M. & ;W. 432, 152 
Reprint 873. 


[a] Restriction of rule.—The rule 
that one cannot plead any matter to 
a scire facias which he might have 
pleaded to the original action is lim- 
ited to parties and privies. Griswold 
v. Stewart, 4 Cow. (N. Y.) 457. 


870 [56 C. J.J 


to a scire facias, relying on matter in bar, are such 
as are subsequent to the original proceeding,°®® such 
as a release,°® an accord and satisfaction,®’ or pay- 
ments or other discharge®® of the obligation of reec- 
ord constituting the basis of the particular writ of 
The fact that the names of the individ- 
ual members of plaintiff firm are not set forth on 
the record is no defense to a scire facias.°° 
or irregularities which might be sufficient to re- 
verse the judgment on writ of error cannot be made 
to avail as a defense to a scire facias on such judg- 
ment;°? but fraud or collusion in obtaining the pay- 
ment may be pleaded in bar to a scire facias.®? 


seire facias. 


[§ 7] If the obligation on which the writ is 
sought be joint, the scire facias should also be joint.*? 
In some jurisdictions it 
has been held that, where an obligation by two or 
more is several and not joint, a joint scire facias 


On several obligation. 


SCIRE FACIAS 


Errors 


VI. PARTIES®* 


against the obligors cannot be sustained,®® while in 


55. U. S.—Pullman’s Palace Car 
Co. v. Washburn, 66 Fed. 790 [aff 76 
Hed. 1005, 21 CCA 598]. 


Ala.—Quill v. Carolina Portland Ce- 
ment .Co,; 220 Ala, 1384, 124 S «305; 
Drennen vy. Dunn, 166 Ala. 213, 52 S 
313, 189 AmSR 28. 


Ark.—Hubbard v. Bolls, 7 Ark. 442. 


Conn.—Ensworth v. Davenport, 9 
Conn. 390. 


Fla.—Brown vy. Harley, 2 Fla. 159. 
Ga.—Reed v. Sullivan, 1 Ga. 292. 
eee ge es v. Goodrich, 3 Ill. A. 


Jowa.—Vredenburgh vy. Snyder, 6 
Iowa 39. 


Me.—McLellan v. Lunt, 14 Me. 254. 

Md.—Blackburn y. Beall, 21 Md. 208. 
Be eee v. Abney, 43 Miss. 
161. 


Rican ue v. McGregor, 91 Pa. 


sree Bate Bank v. Vance, 9 Yerg. 
-. \ 


Eng.—Lawder v. Peyton, Ir. R. 11 
CE eAT, 


sy OB Bia petora v. McLeod, 28 U. C. 


56. 4p S.—Pullman’s Palace Car 
Co. vy. Washburn, 66 Fed. 790 [aff 76 
Fed. 1005, 21 CCA 598]; Bentley v. 
Sevier, 30 F. Cas. No. 18,233, Hempst. 
249, 


Ala.—Quill] v. Carolina Portland Ce- 
ment Co., 220 Ala. 134, 124 S 305. 


Ark.—Hubbarad v. Bolls, 7 Ark. 442. 


Conn.—White v. Washington School 
Dist., 45 Conn. 59; Smyth v. Ripley, 
33 Conn. 306; Ensworth vy. Davenport, 
9 Conn. 390. 


Fla.—Brown v. Harley, 2 Fla. 159. 

Ga.—Reed v. Sullivan, 1 Ga. 292. 

Ill.— Gibbons v. Goodrich, 3 Ill. A. 
590. 


Me.—McLellan v. Lunt, 14 Me. 254; 
Potter v. Titcomb, 13 Me. 36. 


Md.—Blackburn v. Beall, 21 Md. 208. 


Tenn.—State Bank vy. Vance, 9 Yerg. 
471. 


Eng.—Grey v. Jones, 2 Wils. 251, 


95 Reprint 794. 
Release 53 C. J, p 1191. 


57. McCullough v. Franklin Coal 
Co., 21 Md. 256; Booth v. Campbell, 
15 Md. 569; Whiteford v. McLeod, 28 
U. Cc. @: B.>(Ont)_ 3493" Shipman- vy. 
Henderson, 21 U. C. Q. B. (Ont.) 447. 


Poy ii and Satisfaction 1 C. J. p 


58. Quill vy. Carolina Portland Ce- 
ment .Co., 220 Ala. 134, 124 S 305; 
Blackburn v. Beall, 21 Md. 208; Lang- 
ston v. Abney, 43 Miss. 161. 


[a] At common law a plea of pay- 
ment to a scire facias was not good, 
because payment was matter in pais 
and not of record, but by statute 4 
Anne c 16 § 12, a plea of payment was 
permitted in such case. McCullough 
vy. Franklin Coal Co., 21 Md. 256. 


[b] To scire facias on bond to 
crown for excise duties, a plea of pay- 
ment after the day, but before writ 
issued, and acceptance of the crown 
in satisfaction, was held insufficient. 
re v. Ellis, 1 Price 23, 145 Reprint 


Payment 48 C. J. p 577. 


Whe See Langston v. Abney, 43 Miss. 
fa] Rule applied to discharge by: 


(1) Satisfaction of judgment. 
ling v. McGregor, 91 Pa. 410. 
Statute of limitations. 
TY GLU as 
837. 


Dow- 

(2) 
Owen v. Hen- 
642, 16 SCt 693, 40 L. ed. 


{b] Final discharge under insol- 
vent laws (1) is a good and valid de- 
fense (Starr v. Heckart, 32 Md. 267) 
(2) unless such discharge was grant- 
ed prior to the rendition of the orig- 
inal judgment (Moore vy. Garrettson, 
6 Md. 444; Roberts v. Weiler, 55 Miss. 
249), 


“Discharge” § 1. 


60. Warner v. Stamm, 17 Pa. Dist. 
506. 
A 61. Langston v. Abney, 43 Miss. 
61. 

62. Philipson v. Egremont, 6 Q. B. 
587, 51 ECL 587, 115 Reprint 220; 


Dodgson v. Scott, 2 EXxch. 457, 154 Re- 
print 571. 


63. Snook v. Mattock, 5 A. & EB. 239 
31 ECL 597, 111 Reprint 1156. 


Writ of error, or former suit pending. 
a good plea, either in abatement or in bar to a dec- 
laration in scire facias, that a writ of error has been 
sued out before the return of the scire facias and 
is still pending,®? and the pendency of a former suit 
cannot be pleaded in abatement to scire facias.®* 


4G) 


[$$ 6-7 


It is not 


Injunction where no opportunity to defend. 
Where one has a good defense to a scire facias, which 
without any fault or laches on his part he has no 
opportunity to make, and is without a full and ade- 
quate remedy at law, he is entitled to an injunction 
restraining execution.®> 


other jurisdictions it has been held not a valid ob- 
jection to a scire facias that the obligation on which 
it is based is several, and the action joint,®® provid- 
ed the scire facias recites the obligation truly and 
seeks to have execution according to its effect.7° 


Pies See Abatement and Revival § 


See also supra § 4. 
65. Starr v. Heckart, 32 Md. 267. 
Generally see Injunctions §§ 70-140. 
66. Parties: 
In actions generally see 47 C. J. p 1. 
In scire facias for particular purpos- 


es see specific titles in cross refer- 


ences supra p 866. 


67. Carson v. Moore, 23 Tex. 450. 

68. Ind.—Lockwood y. State, 7 
Blackf. 417; Chandler v. State, 5 
Blackf, 471; Wellman vy. State, 5 
Blackf. 343; Hildreth vy. State, 5 
Blackf. 80; Thompson vy. State, 4 
Blackf. 188. 

Md.—Parrish v. State, 14 Md. 238. 
Oh.—State y. Gardner, Tapp. 252. 
Rieck keen v. State, 20 Tex. 

Eng.—Rex v. Chapman, Anstr. 811, 
145 Reprint 1047; Rex v. Young, 
Anstr. 448, 145 Reprint 931. 
ad Ala.—Howie vy. State, 1 Ala. 


Ill.— Farris v. Peo., 58 Ill. 26; Chu- 


masero v. Peo., 18 Ill. 405; Crisman 
von 2 8 Ill. 351; Sans v. Peo., 8 Ill. 

Mass.—Com. v. McNeill, 19 Pick. 
127, 148. 


N. J.—State v. Stout, 11 N. J. L. 124. 
N. Y.—Peo. v. Corbett, 8 Wend. 520. 


Judgment as joint or several see 
infra § 388. 


Madison v. Com., 2 A. K. Marsh. 
GByaaisz: Caldwell v. Com., 14 
Gratt. (55 Va.) 698; Gedney v. Com., 
14 Gratt. (55 Va.) 318, 331 [dist Gar- 
land v. Ellis, 2 Leigh (29 Va.) 555]; 


State v. Lambert, 44 W. Va. 308, 28 
SE 930 
[a] Against heirs and personal 


representatives of a deceased codbli- 
gor, a joint scire facias may be had. 


Calloway v. Ewbank, 4 J. J. Marsh, 
(Ky.) 280. 
[b] Where three persons become 


severally bound for each of three de- 
fendants, they_cannot be joined in one 
scire facias. Garland v. Ellis, 2 Leigh 
(29 Va.) 555. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 8-10] 


SCIRE FACIAS 


[56 C.J.] 871 


VII. JURISDICTION AND AUTHORITY TO ISSUE"! 


[§ 8] Since the writ of scire facias is one which 
pertains to all courts of record,*? all courts of record, 
unless prohibited,*? have the power to issue the 
But a scire facias can issue only from the 
court having possession of the record on which it is 
founded,’*® and the jurisdiction is generally deter- 
mined by the record without regard to the residence 
of the parties,*° or the sum in dispute. ‘7 Tf the court 
possessing the record has no power to award exe- 
cution upon a scire facias, it ought to certify the 
record to some court where execution can be award- 


writ.74 


ed.78 


first obtained ;5 


VIII. TIME OF ISSUANCE 


[§ 9] The writ of scire facias may issue in vaca- | tion.8§ 


Unless leave of court is required by statute,*® 
it has been held in some jurisdictions that a writ 
of scire facias in a proper case may issue as of course 
out of the clerk’ 


s office,8° without leave of court 
but in other jurisdictions, its is- 


suance being regarded as a judicial act,®? it must 
be awarded by the court,** and the clerk has no 
power or authority to issue the writ.®* 


To what county. The writ may issue to any coun- 
ty where defendant resides,**> or may be found,®® 
and need not recite his residence therein,8? 


IX. FORM AND REQUISITES OF WRIT®® 


[§ 10] A. In General. 


71. Jurisdiction of: 
Courts §§ 13-177. 
Justices of the Peace §§ 57-126. 


72. State v. Kelly, 318 Mo. 1134, 
2 SW (2d) 750, 752 [quot Cyc]; 
Shumway v. Sargeant, 27 Vt. 440. 


73. State v. Kelly, 318 Mo. 1134, 2 
SW (2d) 750, 752 [quot cick Shum- 
way v. Sargeant, 27 Vt. 440 


74 State v. Kelly, 318 Mo. 1134, 2 
SW (24) 750, 752 [quot Cyc]; Shum- 
way v. Sargeant, 27 Vt. 440. 


[a] Supreme court has power to 
issue writs of scire facias. Shumway 
v. Sargeant, 27 Vt. 440 (Rev. St. § 716, 
a. S. Gray tit 28 $9377): 


[b] Federal courts have statutory 
power to issue writs of scire facias. 
Collin County Nat. Bank v. Hughes, 
155 Fed. 389, 883 CCA 661; Pullman’s 
Palace-Car Co. v. Washburn, 66 Fed. 
790 [aff 76 Fed. 1005, 21 CCA 598]. 


[ec] Justice of peace (1) not being 
a court of record (see Justices of 
the Peace § 1), cannot issue the writ. 
Smyth v. Ripley, 32 Conn. 156; Smith 
v. Harker, 3 N. J. L. 431. (2) But in 
Pennsylvania it was ‘held that a scire 
facias may be issued by a justice of 
the peace, although the record of his 
judgment has been removed to the 
common pleas. Drum v. Snyder, 1 
Binn. (Pa.) 381. 


75. U. S.—uvU. S. v. Ewing, 19 F. 
(2d) 378; Pullman’s Palace-Car Co. 
v. Washburn, 66 Fed. 790 [aff 76 Fed. 
1005, 21 CCA 598]. 


Ala.—Barron v. Pagles, 6 Ala. 422. 
Ark.—Darby v. State, 21 Ark. 523. 


Conn.—Sherwood vy. Stevenson, 25 
Conn. 431; Jarvis v. Rathburn, Kirby 
220. 


Ga. ae v. Wells, 17 Ga. 547, 63 
AmD 2 
Til. esncnech v. Niles, 78 Ill. 78. 


Ind.—Thompson v. Parker, 83 Ind. 
6. 
“an —Carnes v. Crandall, 4 Iowa 


eee v. Brown, 41 Me. 535; 
State v.. Smith, 2° Me. 62. 


Mass.—Gray v. Thrasher, 104 Mass. 
373; Osgood v. Thurston, 23 Pick. 
110: McGee v. Barber, 14 Pick. 212; 
Com. v. Downey, 9 Mass. 520; John- 
son v. Randall, 7 Mass. 340. 


Mich.—McRoberts v. Lyon, 79 Mich. 
25, 44 NW 160. 


Since the writ supplies 
the place of both summons and declaration,®° it 


‘ant will not give jurisdiction. 


Mo.—State v. Kelly, 318 Mo. 1134, 2 
SW (2d) 750 [quot Cye]. 


N. H.—State v. Kinne, 39 N. H. 129. 


N. J.—Boylan v. Anderson, 3 N. J. 
L. 529. 


aa, Y.—McGill v. Perrigo, 9 Johns. 


N. C.—Turner v. White, 49 N. C. 116. 


Here omen v. Stevenson, Wright 


Bois eaINBeNs v. Carson, 2 Whart. 
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oe C.—Grimke v. Mayrant, 4S. C. L. 


Tex. coe re v. Miller, 71 Tex. 
103, 8 SW 638 


WwW. Nis, eStats v. Smith, 98 W. Va. 
621, 127 SE 495 [quot Cye]. 


[a] Issuance by another ‘court 
mere nullity.—If the writ is issued by 
a court not having possession of the 
record, it will be a mere nullity, and 
an appearance and answer by dees 
aTaVv 
v. Thrasher, 104 Mass. 873; Osgood 
v. Thurston, 23 Pick. (Mass.) 110. 


{[b] In Vermont (1) the text rule 
is followed (State v. Dwyer, 70 Vt. 
96, 39 A 629; Gibson v. Davis, 22 Vt. 
374; Walsh v. Haswell, 11 Vt. 85; 
Gilson v. Gay, 10 Vt. 326; Carlton v. 
Young, 1 Aik. 332; Windham County 
v. Erwin, Brayt. 218; Phelps v. Mott, 
Brayt. 191); (2) but a statute, has 
made an innovation on this principle, 
so far as to provide that a writ may 
issue from another justice, or from 
the county court in some cases, not- 
withstanding the record is not before 
them (Freeman y. Batchelder, 36 Vt. 
292; Gilson v. Gay, supra). 

In case of revival of judgment see 
Judgments § 1021. 


76. State v. Kelly, 318 Mo. 1134, 2 
SW (2d) 750 houot Cyc]; Walsh v. 
Haswell, 11 Vt. 85. 


77. State v. Kelly, 318 Mo. 
2 SW (2d) 750, 752 {duet Cyeds 
v. Haswell, 11 Vt. 


ae Johnson vy. avail 


Betas 
Walsh 


7 Mass. 


79. See statutory provisions. 


80. Goddard v. Delaney, 181 Mo. 
564, 80 SW 886. 


[a] Scire facias may issue on mere 
motion in the form of a precipe to 
the clerk. Reyburn v. Handlan, 165 
Mo. A. 412, 147 SW 846. 


must contain every material allegation essential: to 
show a right of recovery.®! If it fails to do this, it. 


[b]_ In Vermont, scire facias being 
issued as matter of right, it may be 
signed by the clerk of the court. State 
Treasurer v. Moore, 1 Tyler 329. 


81. Hill v. Neal, 52 Ga. 92; God- 
dard v. Delaney, 181 Mo. 564, ’30 SW 
886; State v. Smith, 98 W. Va. 621, 
127 SE 495 [quot Cyc]. 


82. State v. Dismukes, 101 Tenn. 
694, 49 SW 756; Frierson v. Harris, 5 
Coldw. (Tenn.) 146, 94 AmD 220; Hill- 
man v. Hickerson, 3 Head (Tenn. ) 575. 


83. State vy. Dismukes, 101 Tenn. 
694, 49 SW 756; Frierson v. Harris, 5 
Coldw. (Tenn.) 146, 94 AmD 220; 
eave ee v. Hickerson, 38 Head (Tenn. ) 

7 


84. State v. Dismukes, 101 Tenn. 
694, 49 SW 756; Frierson v. Harris, 
5 Coldw. (Tenn.). 146, 94 AmD 220; 
ype v. Hickerson, 3 Head (Tenn.) 
o . 


85. Challenor v. Niles, 78 Ill. 78; 
Crisman v. Peo., 8 Ill. 351; Dyches v. 
State, 24 Tex. 266. But see Peo. v: 
Judge Jackson Cir. Ct., 35 Mich. 228 
(holding that the statute as to orig- 
inal process does not apply to writs 
of scire facias, and such writs can- 
not be issued to counties other than 
that in which the court sits). 


86. Challenor v. Niles, 78 Ill. 78; 
Crisman v. Peo., 8 Ill. 351, But see 
Peo. v. Judge Jackson CinshCEA Iso 
Mich. 228 (holding that the statute as 
to original process does not apply to 

writs of scire facias, and such writs 
cannot be issued to counties other 
than that in which the court sits). 


87. Dyches v. State, 24 Tex. 266. 
88. Hill v. Neal. 52 Gai 92. 


89. Reciting residence of defendant 
see supra § 8.. 


90. See infra § 21, 
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563 “Miller Vv. Shacklorenn: 16 Ala. 
$35. Toulmin v. Bennett, 3 Stew. & P. 


Ark.—Gray v. State, 5 Ark. 265; 
Hicks v. State, 3 Ark. 313. 


D. C.—Lyon v. Ford, 20 D. C. 530. 


Fla.—Brown vy. Harley, 2 Fla. 159, 
165. 


Ga.—Hill v. Neal, 52 Ga. 92. 


Ill.—F arris v. Peo., 58 Ill. 26; Con- 
ner v. Peo., 20 Ill. 381; Wood v. Peo, 
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will sustain no judgment against defendant,°? 
even one by default,®* although mere formal errors 
will not vitiate it if the substance is sufficiently and 
It should contain upon its 
face such a statement of facts as will justify the 
form in which the process issues, and show that the 
parties thereto are proper parties.?° 


Recitals as to record. Being founded on some 
matter of record,®® the writ, in the absence of stat- 
utory provision providing otherwise,®* must recite 
such record®® or set forth cireumstantially and ecor- 
rectly such matters of record,®® or at least so much 
thereof as will show the liability of defendant ;1 


intelligently set forth.®4 


SCIRE FACIAS 


not 


and 


as long as the scire facias is in conformity with the 


emul elle SOO. VeeeDorris, 165 Gls 
A. 379. 


Iowa.—State v. Fowler, 2 Iowa 559. 


Ky.—Baker v. Harrison, eh Litt. 59; 
Frost v. Reynolds, 2 Dana 9 


Md.—Wright v. Ryland, fe Ma. 645, 
48 A 168, 49 A 1009, 53 LRA 702; 
Bowie v. "Neale, 41 Ma. 124; Nesbit 
v. Manro, 11 Gill & J. 261. 


Arestiet Aekett v. Pickett, 2 Miss. 


PE v. Buckbee, 77 Mo. 


Oh.—Wolf v. Pounsford, 4 Oh. 397; 
MeVickar v. Ludlow, 2 Oh. 246; 
Bowen v. Pyne, Wright 602. 


Pa.—Cohen vy. Philadelphia Rural 
Transit Co., 13 Pa. Dist. & Co. 465 


Tenn.—White v. State, 5 Yerg. 183; 
McCombs v. Hall, 4 Yerg. 455. 


Tex.—Davidson v. State, 20 Tex. 
649. 


Vt.—Walsh v. Haswell, 11 Vt. 85. 


Va.—American R. Express Co, Vv. 
Royster Guano Co., 141 Va. 602, 126 
SE 678; White v. Palmer, 110 Va. 
490, 66 SE 44. 


W. Va.—State v. Smith, 98 W. ‘Va. 
621, 127 SE 495 [quot Gye]; State 
v. Haynes, 77 W. Va. 190, 87 SE 73. 


Newfoundl.—Smith v. Morris, 7 
Newfoundl. 155. 


[a] It consists mainly (1) in a 
recital of what appears of record in 
the keeping of the clerk (Hill v. Neal, 
52 Ga. 92; Walsh v. Haswell, 11 Vt. 
85; Gilson v. Gay, 10 Vt. 326), (2) 
and the application of plaintift for 
a remedy (Walsh v. Haswell, supra). 


[b] On demurrer (1) the court 
can look only to the face of the writ 
to test its sufficiency (Hollister v. 
U. S., 145 Fed. 773, 76 CCA 387; State 
vy, Johnson, 6 Baxt. (Tenn.) 198; 
State v. Arledge, 2 Sneed (Tenn.) 
229), (2) and unless it contains all 
the allegations and averments nec- 
essary to a valid declaration, it will 
be held insufficient (Brown v. Harley, 
2 Fila; 159): 


[c] Writ held sufficient.—Peo. v. 
Dorrisntopm Lila, 98795 bates Vv. 
Foster, 2 Iowa 559. 


[d] Scire facias on forfeited re- 
cognizance takes the place of the dec- 
Jaration in an original suit, and its 
sufficiency must be determined by its 
averments alone, apart from the rec- 
ord on which the writ issues. Hol- 
lister v. U. Si, 145'Red. 778, 76 CCA 
BRIG 


92. Gray v. State, 5 Ark. 265; 
State v. Smith, 98 W. Va. 621,‘127 
SE 495 [quot Cyc]. 


93. Gray v. State, 5 Ark. 265; 


Davidson vy. State, 20 Tex. 649; State 
v. Smith, 98 W. Va. 621, 127 SE 495 
[quot Cyc]. 


pas Saal by default see 


ot, 


94 Andrews y. Buckbee, 77 Mo. 
428; Davidson v. State, 20 Tex. 649; 
Richardson v. Prince George Jus- 
tices, 11 Gratt. (62 Va.) 190. 


95. McKnew vy. Duvall, 45 Md. 501; 


BON: v. pas ti 4 Gill Soe dy (Ma.) 
6 


Parties see supra § 7 


infra § 


96. See supra § 1. 

97. See infra text and note 6. 

98. Ala. 21 
Ala. 563; Emanuel v. Ketchum, 21 
cyte 257; Walker v. Massey, 10 Ala. 


Ark.—Gray v. State, 5 Ark. 265. 
Ill—Peo. v. Dorris, 165 Ill. A. 379. 
Md.—Huston v. Ditto, 20 Md. 305. 
eitiess SP onnds v. State, 60 Miss. 
oO. 


N. J.—Condit v. Gregory, 21 N. J. 
L. 429. 


Oh.—Wolf v. 
397. 


Pa.—Davis v: Norris, 8 Pa. 122. 
Tenn.—Gregory v. Chadwell, 3 


Poundsford, 4 Oh. 


Coldw. 390; Martin. v. Gorden, 3: 
Hayw. 173. 
[a] Reasonable certainty required. 


—In describing the record which is 
the foundation of the action, reason- 
able certainty is all that is required. 


Toulmin vy. Bennett, 3 Stew. & P. 
(Ala.) 220. 
[b] In Texas the common-law 


practice never having been adopted, 
a scire facias not conforming to com- 
mon-law precedents, but substantial- 
ly notifying defendant of the obliga- 
tion of record sought to be enforced, 
and to show cause, etc., is all that 


can be required. Horn vy. State, 3 
Tex, 190. 

99. Peo. v. Dorris, 165 Ill. A. 379; 
State v. Patterson, 7 Baxt. (Tenn.) 
246, 

1. ‘State. -v... dohneon,.) 66 Bast, 
(Tenn.) 198; ‘Gregory v. Chadwell, 
8 Coldw. (Tenn.) 390; Martin v. 
Gorden, 3 Hayw. (Tenn.) 1738. See 
Hollister v. U. S., 145 Fed. 778, 780, 


76 CCA 337 (‘the record upon which 
the writ issues is not a part of the 
declaration. It is the evidence upon 
which plaintiff must rely to prove 
the case, and the legal sufficiency 
of the declaration must be deter- 
mined, as in ordinary cases of plead- 
ing, from a consideration of its aver- 
ments’’). 


record, it cannot be pronounced insufficient.? 
ing that is not of record need be recited,* and un- 
necessary averments will be treated as surplusage.* 

However, by some statutes,° 
is extended to cases cnltere it is necessary to insert 
something more than what appears from the record.® 


[§§ 10-11 


Noth- 


the writ of scire facias 


Variances between writ and record on which it is 
based, if immaterial, will not vitiate the writ;’ but 
material variances will vitiate the writ.® 


Containing summons. In modern practice, the writ 
contains an ordinary clause of summons.? 


[§ 11] B. Signature. 


Scire facias being a judi- 


2. Boyle v. Robinson, 7 Harr. & 
J. (Mad.) 200. 


3. Nicholson v. 
Humphr. (Tenn.) 448; Carson v. 
Richardson, 3 Hayw. (Tenn.) 231; 
Dimond vy. Allen, 1 Tyler (Vt.) 10. | 


[a] Balance due on. obligation 
need not be stated.—A scire facias 
need not state the sum paid, or the 
balance yet due on the obligation 
of record, as the judgment thereon 
can only be that plaintiff have execu- 
tion, and the record shows for how 
much it ought to issue; and defend- 
ants, in a plea, may state what sum 
has been paid, if they think prop- 
er. Carson v. Richardson, 3 Hayw. 
(Tenn.) 231. 


4. McGee v. Barber, 14 Pick. 
Sey Inv sTe Dougherty, 9 
(Pa.) 189, 42 AmD 326; 
State v. Cox, 25 Tex. 404; David- 
son v. State, 20 Tex. 649, 655; Rich- 
ardson v. Prince George, 11 Gratt. 
(52 Va.) 190. = 


5. See statutory provisions. 
6. Walsh v. Haswell, 11 Vt. 85. 
ne Ala.—Sanders v. Rives, 3 Stew. 


Patterson, 2 


Tll.— Allen v. Peo., 29 Ill. A. 555. 
oer a Vv. Hardy, 6 Black 


Miss.—Ditto v. State, 30 Miss. 126. 

Mo.—State v. Millsaps, 69 Mo. 359. 

N. C.—Trice v. Turrentine, 35 N. 
Oh AS 

Pa.—Hersch v. 
S. 449. 


8. Ark.—State  v. 
Ark. 371. 


Ill.— Reese v. Peo., 11 Ill. A. 346. 
Ky.—Simpson v. Com., 1 Dana 523. 
Me.—State v. Corson, 10 Me. 473. 


Miss.—Gwynn v. State, 64 Miss. 
324, 1 S 23%; Marx v. State, 61 Miss. 
478; Bridges v. State, 24 Miss. 153. 


Oh.—Wolf vy. Pounsford, 4 Oh. 397. 
Pa.—Arrison v. Com., 1 Watts 374. 


ueey C.—Smith v. Brisbane, 2 S. C. 


yt teu ay << v.-Patterson, 7 Baxt. 


Tex.—Bailes v. State, 20 Tex. 498. 


Groff, 2 Watts & 


Williams, 17 


Va.—Wood v. Com., 4 Rand. (25 
Va.) 329. 

9. Alexander v. Steel, 13 Ark. 392; 
White v. Washington School  Dist., 
45 Conn. 59; Andrews v. Buckbee, 
77 Mo. 428. 


In nature of order to show cause 
see supra § 3 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 11-13] 


cial writ,!° it must be signed by a judge,?! or the 
clerk,!1% of the court from which it issues.?? 


[§ 12] C. Amendment.'® 


While some eases have 
recognized a limitation of the rule where the writ is 
used merely as process and not as both the process 
and the declaration,’* ordinarily a scire facias may, 
in the discretion of the court, be amended in the same 
manner as declarations in other eases,!® as, for ex- 
ample, to eure mere informalities or irregularities,!® 
or to make the writ conform to the record on which 


SCIRE FACIAS 


ord.?® 


it is based,!? or to the instructions given to the 


elerk.18 


ble.1® 


[§ 13] A. In General. 


But an amendment which would change the 
cause of action as well as the form is not allowa- 
Nor ean plaintiff add new parties, the neces- 
sity for whose joinder existed previous to the issu- 
ing of the writ,?° especially where, as against such 


At common law, where the 


X. SERVICE OF WRIT*? 


sheriff returns nihil, plaintiff must sue out an alias 


10. See supra § 1. 


11. Walsh v. Haswell, 11 Vt. 85; 
Sherwood v. Pearl, 1 Tyler (Vt) 319; 
Seg Smith, 98 W. Va. 621, 127 


114%. ‘Walsh v. Haswell, 11 Vt. 
85; Sherwood v. Pearl, 1 Tyler, (Vt.) 
319; State v.. Smith, 98 W. Va. 621, 
127 SE 495. 


12. Jurisdiction and authority to 
issue see supra § 8 

13. Amendment: 

Of return see infra § 19. 
On appeal see infra § 37. 

14. Johnston v. Hubbell, Wright 
(Oh.) 69. See Baker v. Harrison, 
5 Litt. (Ky.) 59 (disallowing an 
amendment to insert a necessary al- 
legation to sustain the writ, although 
a declaration in such case could be 
amended under the statute). 


Twofold function of writ see infra 
CALE, 


15. U. S—wWonderly v. Lafayette 
County, 74 Fed. 702; Tayloe v. Whar- 
field, 23 F. Cas. No. 13,772, 2 Cranch 
C. C. 248. 


Ala.—Lowry v. Newsom, 
570. 


Ark.—Anthony vv. 
Ark. 176, 11 Ark. 663. 


Del.—Woodward v. Daniels, 33 Del. 
36, 130 A.30. 


D. C.—Otterback v. Patch, 5 App. 
69. 


Ga.—Donaldson v. Dodd, 79 Ga. 
763, 4 SE 157; Johnson vy. Goddard, 
T'9 Ga. 597. 


Ill.— Peacock: v. Peo., 83 Ill. 331. 
Ind.—Berry v. McDonald, 7 Blackf. 
ile 


51 Ala. 


Humphries, 9 


Ky.—Constantine v. Major, 6 J. J. 
Marsh. 621; Thompson v. Dougherty, 
3 J. J. Marsh. 564; Baker. v. Harri- 
son, 5 Litt. 59; Patrick v., Woods, 
3 Bibb 232. 

Me.—Bean v. Ingraham, 128 Me. 
S62n es PAN 661 Marsh? “Bros; iv. 
Bellefleur, 108 Me. 354, 81 A 79. 


Md.—Byrne -v! McPherson, 12 Gill! 
Nesbit v. Manro, 11 Gill. 


& dts 157s 
& J. 261; Hazeldine v. Walker, 1 
Harr. & J. 487. 


Mass.—Young v. Hosmer, 11 Mass. 
89. 


Miss.—Marx v. State, 61 Miss. 478; 
Pounds vy. State, 60 Miss. 925; Tucker 


v. State, 55 Miss. 452; 
39 Miss. 511. 


N. H.—Tandy v. Rowell, 54 
384. 


N. J.—Condit v. Gregory, 21 N. J. 
L. 429. 


N. Y.—Jackson  v. 


Curry v. State, 


Noo: 


Tanner, 18 


Wend. 526. 
ape C.—Williams v. Lee, 4 N. C. 


Pa.—Rainey v. Com., 10 Watts 343; 
Maus v. Maus, 5 Watts 315; Arri- 
son v. Com., 1 Watts 374; Worrilow 
ae va ka Land, eteseCo., 19 Parco: 


S. C—Smith v. Brisbane, 2 S. C. 


L. 557. 


Tenn.—Whitworth v. Thompson, 8 
Lea 480; State v. Arledge, 2 Sneed 
229; Bryant v. Smith, 7 Coldw. 113. 


Vt.—Baxter v. Shaw, 28 Vt. 569. 
Va.—Gedney v. Com., 14 Gratt. (55 
Va.) 318. 


W. Va.—State v. Haynes, 77 W. 
Va. 190, 87 SE 73; State v. Lambert, 
44 W. Va. 308, 28 SE 930 


16. U. S.—Tayloe v. Wharfield, 23 
Le Cais) Nom 135742, i2 scranchtCaiGs 
248. 


Ark.—Anthony  v. 
A ea Ose CA Tin OOo. 


Ga.—Johnson vy. Goddard, 19 Ga. 
BOs 


Ill.—McFadden v. Fortier, 20 Ill. 
pe state Bank v. Buckmaster, 1 
EG. 


Pa.—Rainey v. Com., 10 Watts 343; 


Humphries, 9 


Potter v. Grambo, 1 WklyNC 484. 

Ss. C.—Smith v. Brisbane, 2 S. C. 
Beate 

Va.— Gedney v. Com., 14 Gratt. (55 
Va.) 318. 

17. Constantine v. Major, 6 J. J. 
Marsh® |) (CKy..): 9621; Thompson | v. 
Dougherty, 3 J. J. Marsh. (Ky.) 564; 


Patrick v. Woods, 3 Bibb (Ky.) 232; 


Pounds v. State, 60 Miss. 925; Maus 
Ve Maus); 5) Watts (Pa.). 315s Bur- 
rows v. Heysham, 1 Dall. (Pa.) 133, 


i. ted: 16:9: 
Cylon. 


18. Patrick v. Woods,’ 3'— Bibb 
(Ky.) 282; Byrne v. McPherson, 12 
Gill & J. (Md.) 157; Nesbit v. Manro, 
11 Gill & J. (Md.) 261. 


19. Eckert v. Phillips, 
514; 


Smith v. Brisbane, 2 S. 


4 Pa. Co. 
Howard v. McKowen, 2 Browne 


Time of amendment. 
generally be made at any time before judgment,?* 
as after a plea of nul tiel record,?* or after argument 
of counsel;?° but the court may, in its discretion, 
refuse to permit an amendment in a particular case,?° 
and accordingly leave to amend has been refused 
when sought after defendant had pleaded,?* after 
joinder in demurrer,?® and after plea of nul tiel rec- 


Amendment after appeal.®° 
a scire facias brought in a county court on an obliga- 
tion of record taken therein and the records of the 
obligation differ, the county court may amend the 
entry after appeal to the superior court.31 
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new patties, the statute of limitations has attached.** 


Proper amendments?? may 


Where the record of 


seire facias;?3 and, if he returns nihil to the sec- 


(Pa.) 150. 


20. Willink v. Renwick, 22 Wend. 
(N. Y.) 608. 


Parties see supra § 7. 


21. Willink v. Renwick, 22 Wend. 
(N. Y.) 608. 


22. See cases supra this section. 


23. Davidson v. Alvord, 3 Ind. 1; 
Garey v. Sangston, 64 Md. 31, 20 A 
1034; McGee v. Barber, 14’ Pick. 
(Mass. ) 212; and cases infra this 
section. 


24, Saceer mas ee v. Walker, 1 
Harr. & J. 487 


soe Ji—-Conait?' v. Gregory, 21 N. J. Ll. 


N. C.—Williams v. Lee, 4 N. C. 578. 
Pa.—Willard v. Norris, 2 Rawle 56. 


pone C.—Smith v. Brisbane, 3 S. C. L. 


Eng.—Sweetland v. Beene Barnes 
4, 94 Reprint 778. 


But see infra text and note 29. 


ee Maus v. Maus, 5 Watts (Pa.) 


26. Vavasor v. Baile, 1 Salk. 52, 91 
peonne 51. See Perkins v. Petit, 2 

&. P. 275, 126 Reprint 1279 (where 
aie court expressed a desire that its 
refusal might not be drawn into prec- 
edent, as in the future it should 
not feel bound to abstain from exer- 
cising the power of amending). 


27. Rex v. Scott, 4 Price 181, 146 
Reprint 432. 


28. Farnum y. Bell, 3 N. H. 72. 


29. Constantine v. Major, 6 J. J. 
Marsh. (Ky.) 621; Bucksome v. Hos- 
kins, 2 Ld. Raym. 1057, 92 Reprint 
201, a Salk. 52, 91 Reprint 51; Baynes 
Vv. Forrest, 2 Str. 892, 93 Reprint 922. 
But see supra text and note 24. 


30. In appellate court see infra § 


31. State v. Cherry, 13 N. C. 550. 


em Generally see Process §§ 56— 


anor Ala.—Elliott v. Mayfield, 3 Ala. 


D. C.—Crumbaugh v. Otterback, 20 
D. C. 434, 
Fla.—Barrow v. Bailey, 5 Fla. 9. 


“ Sp See a v. Preston, 52 Mo. A. 
61, 


874 [56 C.J.] 


ond. writ, 


ice.%° 


iff as a writ of summons.®7 


followed.*° 


tered thereon.*2 
[$ 14] B. Who May Serve. 


N. Y.—McCombs v. Feeter, 
oe 


Pa.—Hughes v. Torrence, 
611, 4 A 825; 
486, 490; 
Watts 490. 


bos C.—Grimke v. Mayrant, 48. C. L. 
ae 


a 


1 Wend. 


111 Pa. 
Allen v. Leggett, 81 Pa. 
Compher y. Anawalt, 2 


See infra § 34. 


U. S.—Kirk v. U. S., 
153° 70 CCA 187. 


Fla.—Barrow v. Bailey, 5 Fla. 9, 
Ga.—Reed v. Sullivan, 1 Ga. 292. 

~Tll.—Choate v. Peo.,-19 Ill. 63. 

_ Ind.—Walker v. Hood, 5 Blackf. 266. 
Ky.—Delano vy. Jopling, 1 Litt. 117. 
Md.—Weaver v. Boggs, 38 Md, 255. 
Mo.—State v. Culp, 39 Mo. 530. 

N. Y.—Cumming v. Eden, 1 Cow. 70. 


Oh.—Cowden vy. Stevenson, Wright 
116. 

Pa.—Taylor v. Young, 71 Pa. 81; 
Stevens v. North Pennsylvania Coal 
Co., 35 Pa. 265; Magaw v. Stevenson, 
1 Grant 402; Compher v. Anawalt, 2 
Watts 490; Freemansburg Bldg., etc., 


137, Fed. 


Assoc. v. Billig, 30 Pa. Super. 101; 
Monges v. Marcus, 14 Pa. Dist. 367; 
Wilson’s Est., 9 Pa. Dist. 742; War- 


ner v. Moore, 3 LuzLegReg 108. 


Eng.—Ratcliffe’s Case, Dyer 172a, 
73 Reprint 377; Barret v. Cleydon, 
Dyer 168a, 73 Reprint 368; Bromley 
vy. Littleton, Yelv. 113, 80 Reprint 76. 


{a] Two returns of ‘not found” to 
a scire facias, like two returns of 
‘nihil,’ are equivalent to service. 
Kearns vy. State, 3 Blackf. (Ind.) 334 
Saffold v. State, 60 Miss, 928; State 
v. Culp, 39 Mo. 5380. 


{b] Scire facias against heirs, dev- 
isees, and terre-tenants.—The rule 
that two nihils are equal to the re- 
turn of a scire feci applies to a pro- 
ceeding against heirs; devisees, and 
terre-tenants, provided they are 
named in the writ, but otherwise it 
is not sufficient to return nihil. Cum- 
ming v. Eden, 1 Cow. (N. Y.) 70. 


{c] legal fiction making two re- 
turns of nihil equivalent to personal 
service is applicable only to the ju- 
risdiction of the forum. Kirk v. U. 
S., 187 Fed. 753, 70 CCA 187; Weav- 
er v. Boggs, 38 ‘Mad, 255. 


{d] Restriction of rule.—(1) This 
rule is restricted by statute in some 
jurisdictions to cases where defend- 
ant resided in the county or where 
he is absent from the commonwealth 
and had no known attorney therein 
(Williamson v. Crawford, 7 Gratt. (48 
Va.) 202); (2) and such statute has 
been held not repealed by a statute 
authorizing service, where defendant 
is outside of the commonwealth, up- 


judgment may be entered,** or in other 
words, two returns of nihil are equivalent to serv- 
But in modern practice, as the writ con- 
tains an ordinary clause of summons,’® it is deemed 
to be sufficiently executed when served by the’ sher- 
Statutory provisions re- 
garding service,*® as that it must be served as a 
writ of summons,*® must be strictly construed and 
A writ fatally defective in its serv- 
ice is a nullity,#! and no valid judgment can be en- 


Pursuant to general 
rules,** in the absence of controlling 
wise providing,** a writ of scire facias may be di- 
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rected to,*® and 


[$§ 13-15 


may be served by,*® any sheriff in 


the state, but ought to be sent to the sheriff of the 
district where defendant resides,*” unless he may be 
found in another district.** 
addressed to a sheriff of one county is served by the 
sheriff of another county, the service is a nullity.*® 
Service by a constable is proper where there is no 
sheriff,°° or coroner,®! in the county. Under stat- 


But where a seire facias 


D 


utes in some jurisdictions,®” service of a scire facias 
may be made by a special deputy who has not taken 


an official oath.®? 


statutes other- 


on his agent or attorney in fact, or 
by publication in some newspaper 
(Williamson vy. Crawford, supra). 


36. See supra § 10. 


37. Alexander v. Steel, 18 Ark. 392; 
McCourtie v. Davis, 7 Ill. 298; Fisher 
v. Battaile, 31 Miss. 471; Andrews v. 
Buckbee, 77 Mo. 428. 


[a] Effect of service on persons 
not named in writ.—Where the sher- 
iff serves a scire facias on defendant, 
and also on persons not named in the 
writ as defendants, it does not im- 
pair the writ or the return. Anthony 
v. Humphries, 9 Ark. 176. 


[b] Service on attorneys.—A. scire 
facias against a nonresident may 
properly be served on parties who are 
his attorneys in fact, although not 
the attorneys of record in the orig- 
inal suit. Fisher v. Battaile, 31 Miss. 
471. ' 

[ce] Remedies by scire facias un- 
known to common law.—Where the 
statute has provided remedies by writ 
of scire facias, or Summons in the 
nature of a scire facias, which were 
unknown to the common law, and 
which are of a personal character 
merely, the same must be executed, 


like any other ordinary process, by 
personal service on the parties. Me- 
Courtie v. Davis, 7 Ill. 298. 

38. See statutory provisions, 

39.- U. S.— Bentley v. Sevier, 30 F, 
Cas. No, 18,233, Hempst. 249, 

Ark.—Hanly v. Adams, 15 Ark. 232. 

Fla.—MecCallum v. Culpepper, 41 
Fla, 107, 26 S 187. 

Ga.—Atwood v. Hirsch, 123 Ga. 734, 
51 SE 742. 

Mo.—Andrews v. Buckbee, 77 Mo. 
428, 

N. J.—Castner v. Styer, 23 N. J.’ L. 
236. 


: N. Y.—Feeter v. McCombs, 1 Wend. 
9. 


40. Carswell v. Patzowski, 19 Del. 
598, 538 A 54; McCallum v. Culpepper, 
41 Mla. 107, 26S 187; Garner v. Hays, 
8 Mo, 486; Castner v. Styer, 23 N. J. 
L, 286; and cases supra note 39, 

[a] Witnesses unnecessary.—Un- 


der a statute providing “that the re- 
turn of a sheriff that he has executed 
a scire facias shall be sufficient, 
though it do not appear that witness- 
es were present,” the service of a 
scire facias is good, although that 
fact does not appear. Farley v. Nel- 
son, 4 Ala. 183. ‘ 


[b] Federal Conformity Act [ Rev. 
St. §§ 914, 915, 916; USCA tit 28 §§ 
724, 726, 727] (1) does not require a 
federal court to follow the method 
prescribed by a state statute in serv- 
ing a writ of scire facias on a nonres- 


[§ 15] ©. Waiver of Defects in Service. 
application of general rules,°* defendant may waive 


In the 


ident defendant if it deems such meth- 
od insufficient (Collin County Nat. 
Bank v. Hughes, 155 Fed. 389, 88 CCA 
661), (2) a federal circuit court hav- 
ing power to prescribe a reasonable 
method of service without the district 
(Collin County Nat. Bank v, Hughes, 
supra). 


{c] In Pennsylvania (1) notwith- 
standing the act of June 13, 1836, pro- 
viding that ‘‘a scire facias shall be 
served and returned in the same man- 
ner aS a summons,” if service cannot 
be made of a scire facias it may be 
returned “nihil,” and after two nihils 
judgment may be taken according to 
the practice prevailing before the pas- 
sage of the act. Chambers v. Carson, 
2 Whart. 9. (2) If there is personal 
service, it must be in the same man- 
ner as a summons (Philadelphia v. 
Cooper, 212 Pa. 306, 61 A 926); (38) 
and the original summons should be 
produced to defendant (Buchannan y. 
Specht, 1 Phila. 252). (4) If personal 
service is not made, an affidavit must 
be filed suggesting that defendant is 
a nonresident or cannot be found 
(Philadelphia v. Cooper, supra), (5) 
followed by posting and publication 
(Philadelphia vy. Cooper, supra). 


[ad] In South Carolina the service 
must be personal if defendant be 
within the state, but, if otherwise, it 
must be by posting a rule at the door 
of the courthouse pursuant to the act 
of 1792. Grimke vy. Mayrant, 4 S. C. 
L. 202. i 


41. Philadelphia v. Cooper, 
306, 61 A 926; 
28 Pa. Super. 227. 

42. Philadelphia v. Cooper, 212 Pa. 
306, 61 A 926; Philadelphia v. Merz, 
28 Pa. Super. 227. 

43. See Process §§ 58-67. 

44 See statutory provisions. 

Pa Grimke v. Mayrant, 4 S. C. L. 
202. 


46. Grund v. State, 40 Ala. 709; 
Hammond vy. Harris, 2 HowPr (N. Y.) 


212 Pa. 
Philadelphia v. Merz, 


115; Grimke v. Mayrant, 4 S. Cc. L. 
202. 

47. Grimke vy. Mayrant, supra. 

48. Grimke v. Mayrant, supra. 

49. Kennedy v. Peo., 15 Ill. 418. 

50. Gay v. State, 20 Tex, 504. 

51. Gay v. State, supra. 

52. See statutory provisions. 

53. Courson v. Hixon, 78 Ill. 339 
(it is no objection to the service of a 


scire facias that it was made by a spe- 
cial deputy who had not taken an of- 
ficial oath, as the statute only re- 
quires that a return by such a deputy 
shall be verified by his affidavit), 


54. See Process § 336. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


-§§ 15-19] : 


defects in the service of the writ by appearing®® and 
pleading®® to the writ. 4 


Written acknowledgment of service and a waiver 
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[56 C.J.] 875 


of service by a coroner is sufficient to cure any defect 
in the direction of the writ.°* 


XI. RETURN OF WRIT'S 


[§ 16] A. Time and Place. A writ of scire facias 
must be returned to the court where the original 
proceedings are of record.®°® The time when the 
writ shall be returnable is usually fixed by statute,°° 


_and if, on its face, a writ is not returnable within 


such period, it is void. The writ eannot be made 
returnable instanter;®* ordinarily it should be 
made returnable on the return day of the next reg- 
ular term of court,®* or on an intermediate return 
day,°* provided a sufficient period would intervene 
between the date of issuance and the date of re- 
turn.°®® 


[§ 17] B. Requisites and Sufficiency. The return 
must show service of the writ within the time*® and 
in the manner prescribed.¢* Where the words in 
which a return should be made are prescribed by stat- 
ute, they should be literally followed;** and if the 
return is required to be verified, an unverified re- 
turn is insufficient.®® 


Remedy for defective return. A defective service 


55. Fisher v. Battaile, 31 Miss. 471; 
Andrews v. Buckbee, 77 Mo, 428; Dick- | H. 42 
enson’s App., 7 Pa. 255. 


[a] Motion by attorney to quash 
return on.a scire facias issued against 


ee Green v. Thompson, 1 Patt. & 


66. See case infra this note. 


[a] Palpable error in date of serv- 
Ice renders the return bad and insuffi- 


will be set aside only where the defect appears on 
the face of the return.7° The remedy for a defec- 
tive return is not a plea in abatement’! or a mo- 
tion to quash the writ,’? but a motion to quash the 
return.** 


False return. Pursuant to general rules,’* falsity 
of the sheriff’s return is no ground for setting aside 
the service of the writ;7® defendant’s remedy is 
against the sheriff for a false return.*® 


[§ 18] ©. Conclusiveness; Collateral Attack.’’ 
An officer’s showing that he served the writ will be 
accepted in preference to the contention of individ- 
uals in interest and their associates.7* In some ju- 
risdictions an officer’s return is conclusive upon the 
parties and their privies’® and cannot be impeached 
collaterally.®° 


[§ 19] D. Amendment.*: Pursuant to general 
rules,** the court may, in its diseretion,®* after due 
notice to defendant,** permit a return to be amend- 


of the defendant in the presence of 
his wife” is insufficient where the 
statute expressly prescribes’ that, 
when it cannot be personally served 
on defendant, return shall be made 


defendant is equivalent to an appear- 
ance by him. Fisher v. Battaile, 31 
Miss. 471. 


56. Andrews v. 
428. 


57. Aycock v. Leitner, 29 Ga. 197. 


58. Return and proof of service 
generally see Process §§ 257-318. 


59. Grimke v. Mayrant, 4 S. C. L. 
202. 


60. See statutory provisions. 
61. Lavell v. McCurdy, 77 Va. 763. 


62. Jebo v. Ewing, 5 Blackf. (Ind.) 
563; Young v. Colby, Wright (Oh.) 
85. 


63. Jebo v. Ewing, 5 Blackf. (Ind.) 


Buckbee, 77 Mo. 


563; Hackett v. Ford, 4, T. B. Mon. 
(Ky.) 88; Bridges v. Adams, 32 Md. 
“DTT. 


64. Perry v. Davis, 12 Pa. Dist. 12, 
26 Pa. Co: 72; Crawford v. Shoe, 14 
Pa. Co. 419. 


65. See cases infra this note. 


[a] In Kentucky a scire facias 
may, by the statute, be executed any 
time before the return day. Patrick 
v. Newel, 1 Bibb 3823. 


[b] In New York it was once held 
that there must be in all cases fifteen 
days between the teste of the first 
and return of the second scire facias. 
Little v. Woodman, Col. Cas. 60, Col. 
& ©. Cas. 85: 


{cJ] In Ohio (1) there must be fif- 
teen days between service and return 
(Lyon v. Randall, 1 Oh. Dec. (Reprint) 
57), (2) although under the Justices’ 
Act of 1824, a scire facias cannot be 
returnable in less than three days 
(Young v. Colby, Wright 85). 


[d] In Virginia two days’ interval 
is required between service and re- 


cient to support judgment. Philadel- 
phia v. Newkumet, 11 Pa. Co. 504. 


67. Thomas v. State, 62 Miss. 184; 
Simmons v. Wood, 6 Yerg. (Tenn.) 
518; Middleton v. State, 11 Tex. 255, 
Winans v. State, 25 Tex. Suppl. 175. 


[a] Mere recital of “served.”—Un- 
der a statute requiring a delivery of 
a copy of the writ, a return is defec- 
tive if it merely recites that the offi- 
cer “served it.”” Winans v. State, 25 
Tex. Suppl. 175. 


[b] Executed by reading.—Under 
a statute requiring service of a writ 
by delivery of a copy, a return on a 
writ of scire facias that it has been 
“executed” by “reading” shows an il- 
legal service. Thomas v. State, 62 
Miss. 184. 


[c] Executed by personal service. 
—Where a statute requires that a 
scire facias shall be executed and re- 
turned in the Same manner as a sum- 
mons, which has to be served person- 
ally on defendant, if to be found, and 
a true copy delivered to him, a return, 
“WHxecuted by personal service,” is in- 
sufficient. Davis v. Patty, 42 Miss. 
509. 


[d] Where return shows service 
three different days on the parties, it 
will be presumed that service was 
made on each of the parties, and not 
that such service was made on each 
day on the same person, there being 
three defendants. Polnac v. State, 46 
Tex. Cr. 70, 80 SW 381. 


[e] Return held sufficient.—Chica- 
go Dock, etc., Co. v. Kinzie, 93 Ill. 415; 
Castner v. Styer, 23 N. J. L. 236. 


68. Matthews v. Gordy, 7 Del. 573. 


fa] Illustration.—A return to a 
writ of scire facias issued on a judg- 
ment “served by copy left at the house 


that it was left at his ‘usual place of 
abode,” etc. Matthews v. Gordy, 7 
Del. 5738. 


{b] Common-law form of return. 
—(1) Where defendant has been found 
and served the return is “scire feci.” 
State v. Randolph, 22 Mo. 474. (2) If 
defendant has not been found the re- 
turn is “nihil.”” State v. Randolph, 
supra; Ingram v. Belk, 33 S. C. L. 207, 
47 AmD 591. 


69. Dennison v. Willson, 16 N. H. 


496; Henry v. Henry, 1 HowPr (N. 
AO de 

Ge Smith v. Hooton, 3 Pa. Dist. 
250. 


71. Mandeville v. McDonald, 16 F. 
Cas. No. 9,013, 3-Cranch GC. ©. 631. 


72. Mandeville v. McDonald, supra. 
73. Mandeville v. McDonald, supra. 
74 See Process § 321. 


Rail Smith v. Hooton, 3 Pa. Dist. 


76. Smith v. Hooton, supra. 

Liability for false return see Sher- 
iffs and Constables [35 Cyc 1728]. 

77. Generally see Process §§ 299- 
302. 


P 78. Little v. Keaton, 38 F. (2d) 
57. 


79. Castner v. Styer, 238 N. J. Ik 
236; Smith v. Hooton, 3 Pa. Dist. 250. 


80. Castner v. Styer, 23 N. J. L. 
236. 

81. Of writ see supra § 12. 

82. See Process §§ 360-370. 


83. | Peo. v. Cutler) 179 Dll. A. 584; 
Dennison v. Willson, 16 N. H. 496. 


84. Peo. v. Cutler, 179 Ill. A. 584, 
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ed**® so 


was made.8& 


[§ 20] When the writ of scire facias takes the 
place of a declaration,®* it may be quashed on mo- 
tion for failure to state a cause of action,®® although 
the motion therefor is not accompanied by an affida- 
Where the writ is a nullity, it will 


vit of defense.?® 


[§ 21] A. Declaration or Petition—1. In Gener- 
. <A scire facias, at common law, 


as to show true service,®® or the correct 
on which the officer attempted to serve the writ.** 
Such amendment relates back to the date service 
Leave to amend may be granted al- 
though a writ of error is pending,*® but the apphi- 
cation must be made to the lower court.?°® 


SCIRE FACIAS 


date 


XII. QUASHING WRIT” 


application. 


want of form.? 


XIII. PLEADINGS 


occupies the 


place of both process and declaration or petition,* 


85. Little v. Keaton, 38 FF. (2d) 457; 
Mandeville v. McDonald, 16 F. Cas. 
Nido, 013,13 Cranch C. 'C. 631; Peon v: 
Cutler, 179 Tll. A. 584; Dennison v. 
Willson, 16 N. H. 496. 


fa] If two writs of scire facias be 
successively issued, the returns on 
both of which are defective, and de- 
fendant, after pleading specially, ob- 
tains leave to withdraw his plea, as 
having been improvidently pleaded, 
the court ought not thereupon to per- 
mit the sheriff to amend both his re- 
turns, but only that on the first writ, 
quashing the second writ, and remand- 
ing the cause to the rules for further 


proceedings. Lee v. Chilton, 5 Munf. 
(19 Va.) 407. 

86. Little v. Keaton, 38 F. (2d) 
457. 

87. Peo. v. Cutler, 179 Ill. A. 584. 

88. Little v. Keaton, 38 EF. (2d) 
457. 

89. Dennison v. Willson, 16 N. H. 
496. 

fa] Terms of granting the amend- 


ment are payment of the costs of the 
application, and, if the writ of error 
be discontinued or non prossed in con- 


sequence of such amendment, upon 
payment of the costs in error, Denni- 
son v. Willson, 16 N. H. 496. 

90. Dennison vy. Willson, supra 


(a writ of error does not remove the 
record from the lower court, a copy 
only being brought up). 


91. Little v. Keaton, 38 F. (2d) 457. 


92. Little v. Keaton, supra. See 
also infra § 37 


93. Demurrer see infra § 23. 


Dismissal, nonsuit, or discontinu- 
ance see infra § 31. 


Plea to writ see infra § 25. 
94. See infra § 21. 


95. Waters v. Taylor, 52 App. 
C.) 135, 284 Fed. 639. 


Motion to quash see infra § 24. 

96. Affidavit of defense generally 
see Pleading §§ 862-379. 

Necessity of affidavit of defense sce 
infra § 25. 


97. Osgood v. Thurston, 
(Mass.) 110. 

98. Raub v. Otterback, 89 Va. 645, 
16 SE 933. 


{a] Writs held properly quashed. 
—(1) A writ of scire facias which 


(D. 


23 Pick, 


summoned defendants ‘before the 
‘ . of our said circuit court” eae 
v. ‘Otterback, 89 Va. 645, 16 SE 93 

(2) or which was returnable at rules 
“on the first day of the next term, 
June term, 1889,” the first day of 
which, according to the notice of the 
writ, was “the second Monday” of 
June, whereas there were no rules un- 


til the third Monday (Raub v. Otter- 


back, supra) 
Pigs West v. Nixon, 3 Grant (Pa.) 


1. State v. Frankgos, 114 Tenn. 76, 


85 SW 79. : 

2. Marsh v. Bellefleur, 108 Me. 354, 
STATO: 

3. Generally see Pleading 49 C. J. 
Dae ; 


4. U.S.— Browne v. Chavez, 181 U. 
S. 68, 21 SCt 514, 45 L. ed. 752; Winder 
v. Caldwell, 14 How. 434, 442, 14 L. 
ed. 487; Hollister v. U. S., 145 Fed. 
Tio, OrCG Ameo 


Ala.—Toulmin v, Bennett, 3 Stew. 
220. 


& P. 
Ark.—Calhoun v. Adams, 438 Ark. 
208%. Hanly\v. Adams, 15 Ark. 232; 


Gray v. State, 5 Ark. 265. 


Del.—Woodward v. Daniels, 33 Del. 
86, 130 A 30. 


hes C.—Otterback v. Patch, 5 App. 


Fla.—Brown vy. Harley, 2 Fla. 159. 


Ill.—Compton v. Peo., 86 Tll. 176; 
Rietzell v. Peo., 72 Ill. 416; Farris v. 
Peo., 58 Ill. 26; Campbell v. Peo., 22 
Ill. 284; Conner v. Peo., 20 Ill. 381; 
Shadley v. Peo., 17 Ill. 252; Wood v. 
Peo., 16 Ill. 171; Elevator Supply, etc., 
Cow v. Case; 185. Dll. Ay 250%. Peo, v. 
Dorris, 165 Ill. A, 379. 


Ind.—Palmer v, Hughes, 1 Blackf, 
328. 


Iowa.—State v. Foster, 2 Iowa 559. 
Ky.—Baker v. Harrison, 5 Litt. 59. 


Md.—Nesbit v. Manro, 11 Gill & J. 
261. 


Mich.—McRoberts v. Lyon, 79 Mich, 
25, 44 NW 160. 


Miss.—Tucker yv. State, 55 Miss. 
452. 

Mo.—State v. Baughman, (A.) 74 
Sw 4383. 


a Ok aney, 76 N. J. L. 
547, 70 A 811, 


N, Y. Jackson vy. Tanner, 18 Wend. 


[§§ 19-21 


Allowance by appellate court. Although the usual 
practice is to remand a ease to the trial court for 
an amendment,®! the appellate court may appropri- 
ately allow it, where the subject matter justifying 
the amendment appears in the record.°? 


be abated,®? quashed,°*® or stricken®® on defendant’s 
But a writ a not be quashed because 
of immaterial omissions,! nor will the writ abate for 


and therefore it is not necessary for plaintiff to file 
a declaration,® or petition,® or rule to plead.” Plain- 


526. 


Oh.—McAlIpin v. Graham, 1 Oh. Dec. 
(Reprint) 56, 1 WestLJ 394. 

Pa. . 
McKinney v. Mehaffey, 7 Watts & S. 
276; Association v. Gardiner, 2 Wkly 
NC 95. 


Tenn,—State v. Andrews, 131 Tenn. 
554, 175 SW 563; State v. Patterson, 7 
uae 246; State v. Johnson, 6 Baxt. 
198. 


Tex.—State v. Cox, 25 Tex. 404; 
Harris v. State, 103 Tex. Cr. 61, 279 
SW 817. 

Va.—American R. Express Co. v. 
Royster Guano Co., 141 Va. 602, 126 
SE 678; White v. Palmer, 110 Va. 
490, 66 SE 44, 46; Gedney v. Com., 14 
Gratt. (55 Va.) 318. 


W. Va.—State v. Smith, 98 W. Va. 
621, 127 SH 495; State v. Haynes, 77 
W. Va. 190, 87 SE 73; State v. Lam- 
bert, 44 W. Va. 308, 28 SE 930. 


Contents of writ see supra § 10. 


5. U. S.—Winder y. Caldwell, 14 
How. 434, 442, 14 L. ed. 487; Hollis- 
ter sv. Us S., 145 Fed. 773, 76 CCA Bewir 


Ala.—Toulmin v. Bennett, 3 Stew. & 
P. 220. 
Fla.—Brown v. Harley, 2 Fla. 159. 
Ill.— Wood v. Peo., 16 Ill. 171. 
St eR ee v. Godfroy, 1 Blackf. 
le 


Mo.—Garner v. Hays, 3 Mo. 436. 


N. Y.—Jackson v. Tanner, 18 Wend. 
526. 


Pa.—Kean v. Franklin, 6 Serg. & R. 
147; Ridgway v. Hess, 1 Browne 347. 


Va.—Bolanz v. Com., 24 Gratt. (65 
Va.) 31, 38; Williamson v. Crawford, 
7 Gratt. (48 Va.) 202. 


[a] If whole cause of action be 
shown in writ of scire facias, no 
‘declaration need be filed. Lasselle v. 
Godfroy, 1 Blackf. (Ind.) 297. 


[b] No declaration is ever filed in 
a proceeding by scire facias. Wood- 
ward v. Daniels, 33 Del. 36, 130 A 30. 


6 State v. Foster, 2 Iowa 559; 
State v. Lighton, 4 Greene (Iowa) 278; 
State v. Cox, 25 Tex. 404. 


[a] Record upon which the scire 
facias is based constitutes the peti- 
tion. State v. Foster, 2 Iowa 559, 
State v. Lighton, 4 Greene (Iowa) 278. 


7 Brown v. Harley, 2 Hla. 159; 
MeVeigh vy. Old Dominion Bank, 76 


For later cases, developments and changes in the law see Annotations, same title and section number, 


— ee 


i 


§§ 21-25] 


tiff, however, may file a declaration’ and use the writ 
merely to bring defendant into court,® but the form 
of a common-law declaration in scire facias is noth- 
ing more than a repetition of the writ with a prayer 
for execution.1° Defendant by appearing and volun- 
tarily pleading to the writ and tendering an issue 
waives his right to insist upon a declaration.1+ 


Verification. Under statutes in some jurisdic- 
tions,1? the petition may be verified by an agent*3 
or an attorney.1+ 


[§ 22] 2. Profert and Oyer.'® Profert of a record 
must be made in a scire facias,1® but oyer of the 
record on which the writ is founded is not demand- 
able.17 


[§ 23] 3. Demurrer to Writ or Declaration.*® 
Since the writ operates as a declaration,!® defend- 
ant may demur when the occasion requires it.2°  Ir- 
regularities appearing on the face of a scire facias 
may be taken advantage of by demurrer,?! but errors 


Wa sos Bolanz.V.4 Com... 24 Grate, 
(65 Va.) 31, 38; Williamson vy. Craw- 
ford, 7 Gratt. (48 Va.) 202. 


8. Spence v. Simmons, 21 Ala. 563; 
Emanuel v. Ketchum, 21 Ala, 257; 
Toulmin v. Bennett, 3 Stew. & P. 
(Ala.) 220; Brown v. Harley, 2 Fla. 


547, 70 A 311. 


554, 175 SW 563. 


SCIRE FACIAS 


Mo.—State v. Randolph, 22 Mo. 474. 
Mont.—U. S. v. Ensign, 2 Mont. 396. 
N. J.—State v. Delaney, 76 N. J. L. 


Tenn.—State v. Andrews, 131 Tenn. 
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in matter of form cannot be noticed on a general 
demurrer,22 nor can a general demurrer reach a de- 
fect in the prayer.2® If the facts set up in the 
writ are not sufficient to constitute a cause of ac- 
tion, the objection is properly raised by demurrer.** 


Nonjoinder or misjoinder of defendants, when ap- 
parent on the face of the writ,?* should be taken ad- 
vantage of by demurrer.”® 


[§ 24] 4. Motion To Quash. Irregularities appar- 
ent on the face of a scire facias, considered as a writ 
rather than a declaration,** may be taken advantage 
of by motion to quash.?§ 


[§ 25] B. Plea?®—1. In General. As the writ oc- 
cupies the place of both process and declaration or 
petition,®® the proper practice is to plead to the 
writ,?+ and defendant may plead any proper de- 
fense,?2 either in bar, or in abatement, as in any 
other action. Whenever objections to the writ 
involve questions of fact only, or depend partly on 


disregarded on demurrer if enough ap- 
pears from the record to entitle plain- 
tiff to judgment or execution (State 

v. Heed, 62 Mo. 559; State v. Potts. 
ee 368; State v. Randolph, 22 Mo. 
74). 


25. When not apparent on face of 


159. Va-—Garland vy. Ellis, 2 Leigh (29 wt see infra § 25 text and notes 88, 


9. Toulmin v. Bennett, 3 Stew. &} V2) 
PSA Ta.) 220: 


10. Brown v. Harley, 2 Fla. 159. 


11. State v. Delaney, 76 N. J. L. 
Bate TOF A Sit; 


12. See statutory provisions. Q. B.9 
13. Wright v. Parks, 10 Iowa 342. 
14. Wright v. Parks, supra. 


15. Oyer generally see Pleading §§ [a] 
870-874. 


Effect of oyer generally see Plead-| 547, 70 A 311. 


Ww. 
621, 127 SE 495. 


Newfoundl, 155. 


ing § 875. 
22. M is 
16/ Cowden v. Starr, Wright (Oh.) | 354° 91 eate Y 
15. Me. 308. 


[a] Profert of books in clerk’s of- 23. 
fice is not sufficient, as such profert]| 354 91 A 79: 
may or may not be of a record. Cow- Mo. 192. ‘4 
den v. Starr, Wright (Oh.) 115. 


17. Slaten v. Peo., 21 IM. 28. 


18. Demurrer: 
Generally see mee §§ 452-580. 
To plea see infra § 2 


Motions generally see Motions and 
Orders 42 C. J. p 457; Pleading §§ 
943-1143. 


19. See supra § 21. 


20. Woodward v. Daniels, 33 Del. 
36, 130, A 30. 


21. U. S.—Dickson v. Wilkinson, 3 
How. 57, 11 L. ed. 491. 


Ala.—Emanuel v. Ketchum, 21 Ala. 


70. 


6 Lea 139; 
229. 


Va.) 555. 


257. W. Va.—State v. Smith, 98 W. Va. 


Ark.—State v. Williams, 17 Ark, BED Tt 28 510.295. 


Obl. Newfoundl.—Smith  v. 


D. C.—Otterback v. Patch, 5 App. ae 155. 
69. a 


Va.—State v. Smith, 98 W. Va. 


Eng.—Dunn vy. Allen, 1 Vern. Ch. 
283, 23 Reprint 471. 


Ont.—Randall v. Burton, 25 U. C. 
Newfoundl.—Smith v. 


Proper course for taking ad- 
vantage of informalities is by demur- 28. 
rer. State v. Delaney, 76 N. J. L. 


Bellefleur, 
McLellan v. Codman, 22| Supra § 20. 


Marsh v. Bellefleur, 108 Me. 
Barton v. Vanzant, 1 30. 


24, U. S.—Dickson v. Wilkinson, 3 
How. 57, 11 L. ed. 491. 


Ark.—Trapnall v. Terry, 27 Ark. 


Tll.— Osgood v. Stevens, 25 Ill. 89. 
Md.—Bowie v. Neale, 41 Md. 124. 
Mont.—uw. S. v. Ensign, 2 Mont. 396. 


Tenn.—State v. Andrews, 131 Tenn. 
554, 175 SW 563; Hayes v. Cartwright, 
State v. Arledge, 2 Sneed] U. S., 


26. State v. Chandler, 79 Me. 172, 8 
A 553; Bowie v. Neale, 41 Md. 124; 
Parrish, v. State, 14 Ma. 238; Nesbit 
Vv. Manro, 11 Gill & J. (Mad.) 261; Hen- 
derson v. Vanhook, 24 Tex. 358; Rex 
v. Chapman, Anstr. 811, 145 Reprint 
1047; Rex v. Young, Anstr. 448, 145 
Reprint 931. But see Wilson v. State, 
Morris, 7|6 Blackf. (Ind.) 212. 


27. See supra § 21. 


Flynn v. State, 42 Ark. 315; Me- 
Fadden v. Fortier, 20 Ill. 509; Camp- 
bell v. Booth, 8 Md. 107. 


108 Me. Grounds for quashing of writ see 


29. Plea or answer generally see 
Pleading §§ 197-361. 


See supra § 21. 


31. Winder v. Caldwell, 14 How. 
(U. S.) 434, 442, 14 L. ed. 487; Hol- 
lister v.°U."'S., 145" Pea. 773). £798 76 
CCA 337; Brown v. Harley, 2 Fla. 
159% Hadaway v..Hynson, 89 Md. 305, 
43 A 806. 


“As it [the writ] discloses the facts 
on which it is founded, and requires 
an answer from the defendant, it is 
in the nature of a declaration, and the 
plea is properly to the writ.” Winder 
v. Caldwell, supra [quot Hollister v. 
supra]. 


[a] Estoppel by failure to plead.— 


Va.—Garland v. Ellis, 2 Leigh (29] As scire facias is in the nature of an 


original action, defendant may plead 
defenses, and, if he fails to do so, he 
and his privies are estopped from 
raising them afterward. Haddaway v. 
Morris, 7|Hynson, 89 Md. 305, 43 A 806. 


32. Defenses available sec supra 


Defects reached by demurrer. | § 6. 


Iil.—McFadden v. Fortier, 20 Ill. 
509. 


Ind.—Ross v. State, 6 Blackf. 315. 


Ky.—Bernard v. Chiles, 7 Dana 18; 
Frost v. Reynolds, 2 Dana 94 


Me.—State v. Chandler, 79 Me. 172, 
8 A 553. 


Md.—Bowie v. Neale, 41 Md. 124. 


Miss.—Gwynn v. State, 64 Miss. 324, 
1 S$ 287. 


—(1) A demurrer only raises a ques- 
tion as to the sufficiency of matters 
appearing on the record (Norfolk v. 
Peo., 43 Ill. 9; State v. Heed, 62 Mo. 
559; State v. Potts, 60 Mo. 368; State 
v. Randolph, 22 Mo. 474), (2) or nec- 
essarily implied by law (Norfolk v. 
Peo., supra); (3) and defects in the 
obligation of record cannot be taken 
advantage of by demurrer (State v. 
Rhonimus, 47 Miss. 314; Fields v. 
State, 39 Miss. 509), (4) and any er- 
rors or omissions in the writ will be 


[a] May file several pleas.—Bu- 
channan v. Rowland, 5 N. J. L. 845. 


33. U. S.—Owens v.. Henry, 161 
U. S. 642, 16 SCt 693, 40 Li ed. 837; 
AE y. Wilkinson, 3 How. 57, 11 L. 
ed. ‘ 


Ark.—Hubbard v. Bolls, 7 Ark. 442. 


Conn.—White v. Washington School 
Dist., 45 Conn. 59. 


Del.— Woodward y. Daniels, 33 Del. 
36, 1830 A 30; Townsend vy. Townsend, 
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matters of record and partly on matters in pais, such 
objections should be presented by plea,** and not by 
motiom to quash.?® The court having power to send 
its process to any county where defendant might be 
found,** a plea in abatement, that defendant does not 
reside in such county, is not sustainable.** Non- 
joinder or misjoinder of parties, when not apparent 
on the face of the writ,?* must be brought to the no- 
tice of the court by plea in abatement.?® The aver- 
ments of the writ or declaration may be put in is- 
sue by plea;*® and hence, if the obligation of rec- 
ord was not entered into by the party sued on it 
so as to be obligatory on him, the objection should 
be made, by plea.*t Matters that have become res 
judicata’? in the original action of which the scire 
facias is a continuation** cannot be treated in de- 
fense by defendant in the scire facias proceeding, ** 
but it has been held that want of jurisdiction of the 
original action may be taken advantage of in the 
scire facias proceeding.*® 


Nul tiel record is a proper plea where defendant 
wishes to deny the existence of the record as al- 
leged,*® or where the record is void,*’ or is misde- 
seribed in the writ.*§ 


Non est factum is not a good plea to a scire fa- 


2 Del. 277. ‘A (Ma.) 261; . 
as ; arr. .&. Js- (Mdi)»72; 
patra Brown v. Harley, 2 Fla. 159, Eden, 1 Cow. (N. ¥.) 70. 


Ga.—Henderson v. Alexander, 2 Ga. 


‘SOIRE FACIAS 


McElderry v. Smith, 2 


40. Wood v. Peo., 16 Ill. 171. 


[§§ 25-27 


clas on a record importing verity.*® 

Nil debet is not a good plea to a scire facias on a 
record importing verity,°® except where it is used 
to set off the defense of subsequent discharge of 
the obligation.®? 


Usury is not a good plea to a scire facias on a ree- 
ord importing verity.°? 


Affidavit of defense.** Where the statute requires 
an affidavit of defense,°* the requirement must be 
complied with,®® but where no cause of action is 
alleged,°® an affidavit of defense is unnecessary.°* 


[§ 26] 2, Demurrer to Plea. A plea that seeks 
to go behind the record®® or defend against the orig- 
inal cause®® is subject to demurrer. If plaintiff 
deems the facts pleaded by defendant insufficient in 
law to constitute a valid defense, he should demur.®°® 
Although on a demurrer to a plea the court can 
look back and examine into the validity of the writ,®* 
the demurrer reaches no further back than the pro- 
ceedings remain in fieri and under the control of the 
court.°? Where the plea of nul tiel record is en- 
tered, plaintiff should in his replication, reassert 
the record on which he relies.®? 


[§ 27] C. Replication.** Pursuant to the general 


gages § 1625. 


50. Bergen v. Williams, 3 F. Cas. 
No. 1,340, 4 McLean 125; McNamara 
v. Peo., 183 Ill. 164, 55 NE 625. See 


Cumming. v. 


81, 89; Reed v. Sullivan, 1 Ga: 292. 41. Ross v. State, 6 Blackf. (Ind.) | #180 Debt, Action of § 31. 

Ill.—Camp v. Small, 44 Ill. 37; Wood | 245- 51. See supra § 6. 
Vere. 16) Ll ted: 42. Res judicata generally see 52. Camp v. Small, 44 Ill. 37; Car- 
* Ind.—Hoover vy. Davenport 5 | Judgments § 1154-1525. penter v. Mooers, 26 Ill. 162; Ruther- 
Blackf. 230. : 43. See supra § 3. ford v. Boyer, 84 Pa. 347. See also 


Ky.—Thompson y, Dougherty, 3 J. 
J. Marsh. 564. 


44. See supra § 6. 


Usury [39 Cye 1025]. 
53. Generally see Pleading §§ 362- 


[a] Plea of payment.—Downey v.| 379 
ge ee eon We Valentine, wi5 iia, | Porester, 25 Md. Mit. 54, See statutory provisions. 
, 5 _ Nil debet see infra text and note SE. sLoebeis: vy.) Moore u YOM, (Cue 
Me.—State’ v. Chandler, 79 Me. 172,| °° ‘ Kincade v, Cunningham, 118 Pa. 501, 
8 A 5538. Non est factum see infra text and|]12 A 410; Gamon v. McCappin, 2 Pa. 
. Mé@.-Jones,v. George, 80 Ma. 294, note 49. Dist. 363; Tracy v. Tracy, 18 Pa. Co. 
30 A 635. Plea of usury see infra text and| 398. 
Mass.—Stevens v. Ewer, 2 Mete, 74.| 2° 52. 56. Requisites of writ see supra 
45. Frankel v. Satterfield, 14 Del.| § 10. 


Miss.—Marx vy. State, 61 Miss. 478. 


201, 19 A 898; 
: N. J.—Buchannan y. Rowland, 5 N.| 70 Me. 106. 
aan 46. Wilson vy. 


N..:¥.—Whitney v. Camp, 3 Johns.| (1nd.) 212: 


86 124, 


Pa.—Donley v. Brownlee, 7 Pa. 109. 


Bickford v. Flannery, 


State, 6 
Bowie v. Neale, 41 Md. 
See also Debt, Action of § 35. 


Donley v. Brownlee, 7 Pa. 109; 
Stevens v. Hutchins, 95 Vt, 361, 115 


Void record is no record, and 


57. Waters.v. Taylor, 52 App. (D. 
C.) 1385, 284 Fed. 639. 


58. Quill vy. Carolina Portland Ce- 
ment Co., 220 Ala. 134, 124 S 305; Be 
tancourt v. Eberlin, 71 Ala. 461; Dun- 
ean v. Hargrove, 22 Ala. 150; Miller 
v. Shackleford, 16 Ala. 95.- } 


59. Quill v. Carolina Portland Ce- 
ment Co., 220 Ala. 134, 124 S 305; Mil- 


Blackf. 


—e F 47. 

“\ 8. ‘C.—Porter vy. Brisbane, 3 S. C. 

L. 456. A 229; 
Vt.—Betts v. Johnson, 68 Vt. 549, 35 fa] 

A 489, 


Ont.—Reg. v. Pringle, 32 U. C. Q. B. 
308. 


Plea in abatement generally see 
Pleading §§ 275-285. 

Plea in bar generally see Pleading 
§§ 314-354. . 


34. -Campbell v. Booth, 8 Md. 107; 
Stevens v. Ewer, 2 Metc. (Mass.) 74. 


35. Hoover v. Davenport, 5 Blackf. 
(Ind.). 230; Clark v. Digges, 5 Gill 
(Md.) 109. 


Motion to quash see supra § 24. 
36. See supra § 8. 
37. Challenor v. Niles, 78 Il. 78. 


38. When apparent on face of writ 
see supra § 23 text and notes 25, 26. , 


39. State v. Chandler, 79 Me. 172, 8' 
A 553; Nesbit v. Manro, 11 Gill & 


a plea of nul tiel record is therefore 
properly sustained. Donley v. Brown- 
lee, 7 Pa. 109 


48. Ark.—Bolinger v. Fowler, 14 
Ark, 27. 
Tll.— Slaten v. Peo., 21 Ill. 28. 


Md.—Moore y. Garrettson, 6 Md. 
444, 


Miss.—Marx v. State, 61 Miss. 478; 


Pounds vy. State, 60 Miss. 925; Ditto 
v. State, 30 Miss. 126. 


Pa.—Davis v. Norris, 8 Pa. 122. 


S. C.—Porter v. Brisbane, 3 S. C. Iu 
456. 


49. Camp v. Small, 44 Ill. 37; John- 
ston v. Peo., 31 Ill. 469. 
Action of § 34. 


Non est factum as proper plea to 
scire facias on mortgage see Mort- 


See also Debt, 


ler v. Shackleford, 16 Ala. 95; McFar- 
land v. Irwin, 8 Johns. (N. Y.) 77. 


60.. Blackburn y. Beall, 21 Md. 208. 


[a]. Motion for judgment notwith- 
standing plea filed to a scire facias 
waives all defects in the form of the 
plea, and is equivalent to a general de- 
murrer to the sufficiency of the facts 
alleged therein. Roller yv. Caruthers, 
5 App. (D. C.) 368. 


61. Dickson v. Wilkinson, 3 How. 
(W. S:) 57, 12 L. ed.o49ds.. Hicks vz 
State, 3 Ark. 313. 


62. Dickson v. Wilkinson, 3 How. 
(U. S.) 57, 11, L. ed. 491, 


63.’ Payton v. Stuart, Peck (Tenn.) 
156. 
64. Replication and subsequent 


pleading generally see Pleading §§ 
392-451. ; 


ae 


ge oy ae 
For later cases, developments and changes in the law see Annotations, same title and section number, °' 


§§ 27-31]. 


rule,°> a replication to a plea should traverse or 
avoid the plea,®® but the replication need not set 
out with particularity facts which rests peculiarly 
within the knowledge of defendant.*” By replying 
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and joining issue on the truth of the plea, plaintiff 
admits its sufficiency in law.°* The court may per- 
mit plaintiff to withdraw his demurrer to a plea®® 
and file a replication thereto.*° 


XIV. ISSUES, PROOF, AND VARIANCE’! 


[§ 28] A trial on a scire facias without an issue 
is erroneous.’? Under the plea of nil debet’* upon 
which plaintiff joins issue instead of demurring, any 
matter showing that nothing is due at the time 
of pleading, as a release or discharge, is admissible.’ * 
Where nul tiel record’® is pleaded, the record only 
on which the writ is based can be examined,‘® and 
under this plea defendant may show that the rec- 
ord is void for want of jurisdiction.77 


Variance.“ A substantial variance between the 
obligation of record as recited in the writ and that 
offered in evidence,’® or between a pleading and the 
evidence offered in support thereof,®° is fatal. But a 
variance resulting from a mere clerical error is im- 
material.8t After judgment by default on scire 
facias advantage cannot be taken of a variance be- 
tween the scire facias and the obligation of record on 
which the writ is based.°? 


XV. EVIDENCES? 


‘[§ 29] Plaintiff is bound to show that he is en- 
titled to maintain the writ,8* but where defendant 


sets up an affirmative defense, the burden is on him | 


to prove it.®® 
Admissibility. Strictly speaking, no evidence can 


be heard on scire facias other than the record de- 
clared on.8® Defendant cannot show, in order to 
reduce the damages, that the adjudication of the 
court in the original action was erroneous.87 


XVI. TRIAL®® 


{[§ 30] A. In General. It is irregular to try one 
process in proceedings on another, and it cannot be 
done.’® On a plea of nul tiel record,®® the issue thus 
raised must be tried by the court, and not by the 
jury.*? 


[§ 31] B. Dismissal, Nonsuit, and Discontinu- 
ance.°2 Jn scire facias plaintiff may, in a proper 
case, be nonsuited,°?* as, for example, where the 
scire facias is not supported by the record.°* When 
the death of one of two defendants to a scire facias 
is suggested, it is equivalent to a dismissal of the 


65. See Pleading §§ 410-417. 449, 
66. Palister v. Little, 6 Me. 350. 80. 


67. Sharp v. Sharp, 3 Wend. (N. [a] 
Ve UDG Sen iT 


68. Blackburn v. Beall, 21 Md. 208; 
Maus v. Maus, 6 Watts (Pa.) 275. On a 


69. See supra § 26. 81. 

70. Berry v., McDonald, 7 Blackf. | 76 CCA 337. 
(iInd.) Bil. 82. 

71. Issues, proof, and variance gen- 83. 
erally see Pleading §§ 1144-1211. pl 

72. Shiel v. Ferriter, 7 Blackf. 84. Lasman v. Harts, 
(Ind.) 574. 82; 


73. See supra § 25. 


Earle v. Earle, 20 N. J. L. 347. 


Plea of payment is not sup- 
ported by evidence of a bargain and \ 
sale of lands unless it has been con- 90. 
Earle v. Harle, 20 N. J. 


Hollister v. U. S., 145 Fed. 773, 
Saffold v. State, 60 Miss. 928. Ma 
Evidence generally see 22 C. J. 


Barry v. Hoffman, 6 Md. 78. 


suit as to him.®® Delay may work a discontinuance 
of a scire facias,°* as may also a failure to render 
judgment within the proper time.®? So where serv- 
ice has not been effected on all defendants, by tak- 
ing judgment against the others, the cause is, in 
fact and in law, discontinued as to those not served.°® 


Where joint scire facias is required to be had 
against several obligors, the writ cannot be discon- 
tinued as to one of the defendants. unless it be 
for matter operating to discharge him personally 
without discharging his codefendants.?? 


proceedings on an alias scire. facias 
issued without the interval of a term, 
and when there is an appearance to 
it, and it cannot be done). ~ . 


See supra § 25. 


91. Merkle .v. Bolles,)\6-.Blackf. 
(Ind.) 288; White v. Elkin, 6 Blackf. 
(Ind.) 123; Dimmick vy. Leath, 5. Kulp 
(Pa.) 255; Jeremy v. Edwards, 2 Kulp 
Pa.) 435; Oliver v. Foster, 3 PaLJR 


92. Dismissal or nonsuit generally 
see Dismissal and Nonsuit 18 C. J. p 
112 Tl. A. | 1142. 


93. O’Mealey v. Wilson, 1 Campb. 
482, 170 Reprint 1029. 


74, Becker v. Peo., 164 Ill. 


45 NE 500. 
As defense see supra § 6. 
75. See supra § 25. 


76. Bergen v. Williams, 3 F. Cas. 
No. 1,340, 4 McLean 125 


77. Stevens v. Hutchins, 95 Vt. 361, 
115 A 229. 


78. Variance between pleading and 
proof with reference to description 
of record generally see Pleading § 
1211. 


79. Bolinger v. Fowler, 14 Ark. 
27; Farris v. Peo., 58 Ill. 26; Smith 
v. State, 76 Miss. 728, 25 S 491; Bailey 
v. State, (Tex. Cr.) 22 SW 40. 


[a] Variance held not fatal. 
Harle. va Harle, 20/)°N. “J... 3473 
Hersch v. Groff, 2 Watts & S. (Pa.) 


267, 


sas Smith v. Burnet, 17 N. J. Ea. 


86. Hollister v. U. S., 145 Fed. 773, 
76 CCA 337; Kenosha, etc., R. Co. v. 
Sperry, 14 F. Cas. No. 7,712; Chestnut 
v. Chestnut, 77 Ill. 346. 


[a] Im scire facias on a forfeited 
recognizance, t'he record on which the 
writ issued is admissible in evidence 
to establish plaintiff's cause of ac- 
tion. 
16 CCA 337; 
13 Ill. 542. 


87. Woods v. Cooke, 61 Me. 215. 


88. Trial generally see [38 Cyc 
1238 et seq]. 


Right to trial by jury see Juries §§ 
12-103. 


McCumber v. Gilman, 


89. West v. Nixon, 3 Grant (Pa.) 


236 (holding that it is irregular to 
try the sufficiency of a scire facias in 


Hollister v. U. S., 145 Fed. 773,’ 


Te Callahan v. Fahey, 10 Pa. Co. 


95. Davidson y. Alvord, 3 Ind. 1. 


BN 4 West vy. Nixon, 3 Grant (Pa.) 


[a] Lapse of two years from the 
return of a scire facias, without any 
pleading on it, has been held not to 
work a_ discontinuance. Davis v. 
Jones, 12 Serg. & R. (Pa.) 60. 


97. Burton v. McGregor, 4 Ind. 350. 
98. State v. Hinson, 4 Ala. 671. 


[a] Entry of formal discontinu- 
ance is not necessary as to those on 


whom process is not served. State 
v. Hinson, 4 Ala. 671. ; 
99. Williams v. Fowler, 3 T. B. 


Mon. (Ky.) 316; Coleman vy. Edwards, 
2 Bibb (Ky.) 595. 
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XVII. JUDGMENT?! 


[§ 32] A. Nature. On a scire facias the court 
will give judgment according to law,? and not aec- 
cording to the prayer of plaintiff. In most juris- 
dictions the proper form of judgment is that plaintiff 
have execution,* and it is improper to render a new 
judgment® for debt and damages.* However, in a 
few states the practice is to enter a new judgment, 
quod recuperet, instead of a bare award of execu- 
tion.” 


Priority. Where there are several writs of scire 
facias against a person, the creditor who first ob- 
tains judgment and execution, and proceeds thereon, 
is entitled to a priority.® 


[§ 33] B. Joint or Several. While a joint scire 
facias may be obtained in some jurisdictions on a 
several obligation of record,® the judgment should 
be rendered to have execution according to the ef- 
fect thereof.1° If a recognizance is joint and sever- 
‘al, and a scire facias thereon is served on one or 
more, and returned nihil as to the others, judgment 
may be rendered against those served, and execution 


1. Dae tad see Judgments 83 C. 
J. p 1042, 74 Pa. 


UF, ri sh v. Bellefleur, 108 Me. 354, [a] 
81 A 79; Snowden v. State, 8 Mo. 483. 


3. Marsh v. Bellefleur, 108 Me. 
ae 81 A 79; Snowden v. State, 8 Mo. 


4, Ala Sprennen v. Dunn, 166 Ala. 
Zig. 52S old, 139 AmSR 28. , 8. 


Fla.—Brown y. Harley, 2 Fla. 159. 9. 


Il).—Waterbury Nat. Bank y. Reed, 10. 
231 Ill. 246, 83 NE 188. 492; 


Iowa.—Denegre v. Haun, 13 Iowa| (KY.) 128; 
240; Von Puhl vy. Rucker, 6 Iowa 187. 


Ky.—Fowler v. Com., 4 T. B. Mon. 
128; Davis v. Com., 4 T. B. Mon. 113. 


Me.—How v. Codman, 4 Me. 79. 


Miss. 200. 


Xi vee Pa. 85; Duff v. Wynkoop, 


In Vermont, by statute, the 
judgment is quod recuperet. 
v. Johnson, 68 Vt. 549, 35 A 489; 
ton vy. Smilie, 66 Vt. 197, 28 A 871. 


“Quod recuperet”’ 
See also Judgments § 121. 
Irwin v. Sloan, 13 N. C. 349. 
See supra § 7. 
Smith v. State, 7 Port. (Ala.) 
Fowler v. Com., 4 T 


Madison vy. Com., 2 AG pie 
Marsh, (Ky.) 31; 


11. Golo. Peo. v. Mellor, 
705; Chase v. Peo., 


Ill.—Stokes v. Peo., 


may issue thereon,!! but judgment is not warranted 
until there is service, or two nihils, as to those 
against whom judgment is rendered.'? And if the 
scire facias is against two defendants, and service is 
only had on one, judgment against both is irregu- 
lar.13 


[§ 34] C. By Default.1¢ A default admits the 
truth of the averments in a scire facias,?® and may 
be a sufficient foundation for an award of execu- 
tion.t® If, after two returns of nihil, defendant does 
not appear within the period fixed by statute,*” or if 
no plea or demurrer is filed to the scire facias,t® 
judgment by default may be taken, without the in- 
tervention of a jury.1® But in such a ease the record 
of judgment must show that all the steps required 
by statute2® to give the court jurisdiction? of his 
person were had before the default was entered,”? as 
otherwise the proceedings will be set aside.?* This 
rule does not prevent the exercise by the court of 
its equitable powers to open the judgment where jus-- 
tice requires it?*+ and prompt application is made.?° 


194, Col. & C. Cas. 114. 


Pa.—Freemansburg Bldg., etc., As- 
soc. v. Billig, 30 Pa. Super. 101; Mon- 
Betts | ges v. Marcus, 14 Pa. Dist. 367. 


Slay- [a] Final judgment is erroneous 
where the scire facias was not served, 
51 Cc. J. p 304.) or two writs returned “Not found,” 
as required by ote ter Smith v. State, 
76 Miss. 728, 25 S 49 


18. Dickson v. i tah 3 How. 
CUR. S265 7s all Shed 540i Garvin v. 
Gallagher, 1 Ga. 315; Reed v. Sulli- 
van, 1 Ga. 292; Denny v. Hutcheson, 
1 Bibb (Ky.) 576; Mayer Furniture 


B. Mon. 


Dean v. State, 10) Co. v. Putt, 3 Pa. Dist. & Co. 542. 


[a] If defendant neither pleads nor 

2 Colo.| demurs, judgment by default may be 

2 Colo. 528. taken against him. Dickson v. Wil- 
Kinson,73 MHlow." |(U. Sava ts ba eas 


63 Ill. 489; | 497. 


Mo.—Goddard v. Delaney, 181 Mo.| Wheeler v. Peo., 39 Ill. 430; Mussel- 
564, 80 SW 886; Humphreys v. Lundy,|] man y. Peo., 15 Ill. 51; McFarlan v.|° 19. Garvin v. Gallagher, 1 Ga. 315; 
37 Mo. 320 [quot and appr Sutton v.| Peo., 13 Ill. 9; Passfield v. Peo., 8| Reed v. Sullivan, 1 Ga. 292; Denny v. 
Cole, 155 Mo. 206, 55 SW 1052]; Trim-j| Ill. 406; Sans v. Peo., 8 Ill. 327 [overr}] Hutcheson, 1 Bibb (Ky.) 576. 


ble v. Elkin, 88 Mo. A. 229. 


N. J.—Boylan v. Anderson, 3 N. J. 
108 SAY 


Se ean Taylorn 12 Ser oe ees). 


Alley v. Peo., 6 Ill. 109 (holding that 
no judgment can be entered until there 
has been service on all the defendants 21. 


20. See statutory provisions. 


Jurisdiction and authority to 
issue writ of scire facias see supra 


171. Ind.—Adair v. State, 1 Blackf. 200.| § 


Tenn.—Payton v. Stuart, Peck 156. 


Tex.—Bullock v, Ballew, 9 Tex. 498; 
Camp v. Gainer, 8 Tex. B72 


Va.—Lavell v. McCurdy, 77 Va. 763. 


Wis.—Ingraham v. Champion, 84 12. 
Wis. 235, 54 NW 398. 


Eng.—kKnox v.. Costello, 
1789, 97 Reprint 1100. 


[a] Judgment that plaintiff recov- 
er instead of have execution is in- 
formal, but not erroneous. Fowler v. 
Com. 400... Mon (kKéy,.), 128. 


5. Denegre v. Haun, 13 Iowa 240; 
Ingraham y. Champion, 84 Wis. 235, 54 
NW 398; and see cases infra note 6. 


6. Ala.—Drennen v. Dunn, 166 Ala, 
213, 52 S 3138, 189 AmSR 28. 15. 


Fla.—Brown v. Harley, 2 Fla. 159. 


Mo.—Goddard y. Delaney, 181 Mo. 
564, 80 SW 886. 


Tenn.—Payton vy. Stuart, Peck 156. 
Tex.——Camp v. Gainer, 8 Tex. 372. 
Va.—Lavell v. McCurdy, 77 Va. 763. 


3 Burr. | 273. 


served on all). 


349-42 


see infra § 35. 


25 S 491. 


7. Owens v. Henry, 161 U. S. 642, N. J.—Forest y. Price,.37 N. J. L. 


16 SCt 693, 40 L. ed. $37 (stating the | 177. 
law of Pennsylvania); Conynham Tp. 


eam hd v. Com., 4 T. B. Mon.| (Nn, 


Miss.—Saffold v. State, 60 Miss. 928. 
Mo.—State v. Woerner, 
Stokes v. Peo., 63 Ill. 489. 23. 


13. Breckenridge v. Mellon, 2 Miss, 24. 
But see Corning vy. Shepard, 3 
HowPr (N. Y.) 16 (holding that judg- 
ment should be entered against all, 
under the provisions of the statute, 
although the process has not been [a] 


14. apexally, see Judgments 
ots ‘of rendering default judgment | burg Bld 


Rietzell v. Peo., 
Garrison v. Peo., 21 Ill. 535. 


16. Williamson 
Gratt. (48 Va.) 202. 


17. Del.—Bauduy vy. Bradun, 1 Del. 
82. 


v. Crawford, 7 


Miss.—Smith y. State, 76 Miss. 728, 


N. Y.—Spencer v. Webb, Col. Cas. [a] 


22. Corning v. Shepard, 3 HowPr 
Y.) 16; Middleton v. State, -11 
Tex. 255 (holding that, to authorize a 
judgment by default, it must appear 
that service of the writ. was legally 
made upon defendant). 


See cases supra note 22. 


Compher yv. Anawalt, 2 Watts 
(Pa.) 490; Freemansburg Bldg., etc., 
Assoc. v. Billig, 30 Pa. Super. 101; 
Green y. Plattsburg, 13 Pa. Co. 335. 


If tender is alleged as ground 
for opening judgment, the evidence 
8§ to establish it must be clear and sat- 

isfactory, and it must be shown to 
have been kept good. 


33 Mo. 216. 


Freemans- 
g., ete., Assoc. vy. Billig, 30 
Pa. Super. 101. 


72 Ill. 416; [b] If it is clear that defendant 
has no defense, and if the judgment, 
when finally entered for plaintiff, must 
be in its present form, in consequence 
of what has transpired since the suit 
was commenced, such motion will be 
denied. Corning v. Shepard, 3 HowPr 
(CONES Yi) 6 


25. Freemansburg Bldg., etc., As- 
soe. v. Billig, 30 Pa. Super. 101; Green 
v. Plattsbureg, 13°Pa. ‘C€or7335. 


If laches in moving to correct 


For later cases, developments and changes in the law see Annotations, same title and section number, 


= 


ms 


§§ 35-37] 


[§ 35] D. Time of Rendering. It has been held 
that a statute which directs that no judgment shall 
be rendered at the appearance term in any suit for 
the purpose of collecting money does not apply to 
suits commenced by scire facias.?° 


Default judgment.2* After the second return of 
nihil plaintiff has a day in court to sign judgment, 
and he may do it within the year and day.?% In 
the absence of a statute2® or rule of court?° govern- 
ing the question, judgment by default may be en- 
tered at the return term of the writ.*! However, it 
has been held error to render a judgment by de- 
fault where there was not the required number of 
days between the service and the return of the writ 
of scire facias,’? although this period elapsed he- 
fore the actual entry of judgment on the journal.®? 


[§ 36] E. Effect. A judgment on a scire facias 
is of the same force as any other judgment.3* It 
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is res judicata,?® and is final and conclusive on the 
parties®® of all matters which could have been plead- 
ed in the scire facias proceeding.?* Such a judgment 
cannot be collaterally attacked?’ or set aside after 
the term.*® If defendant seeks relief from a judg- 
ment against him, he must swear to the merits,*° 
but he cannot avail himself of his own neglect or 
omission as a ground on which afterward to ask re- 
lef in equity.*! 


Remedy by audita querela. A distinction has been 
recognized between a judgment rendered on a re- 
turn “scire feci” and a judgment rendered on two 
returns “nihil,” to the effect that defendant is con- 
cluded by the former judgment*? but may have re- 
lef as against the latter by writ of audita querela.*? 


Injunction may also be available in a proper case 
for relief as against a judgment in scire facias on 
two returns of “nihil.’’44 


XVIII. APPEAL AND ERROR*® 


[§ 37] In accordance with, and subject to, gen- 
eral rules,*® in a proper case an appeal may be tak- 
en*’ or a writ of error sued out,*® as the case may 
be, to review scire facias proceedings; thus, if the 
writ of scire facias is fatally defective in substanee, 


such defect may be reached by a writ of error or 


error exist, a motion to set aside the| 49 SE 944. 


default will be denied. Corning v. 


appeal.4® The appeal or writ of error is governed 
by the same rules that govern in other civil cases.°° 

Right of state to appeal. Following the general 
rule,°! it has been held that, where a scire facias 
proceeding is a criminal case, the state has no right 
of appeal from an adverse judgment therein.®? 


C. 534. 


Res judicata generally see Judg- Tenn.—State v. Andrews, 131 Tenn. 
Shepard, 3 HowPr (N. Y.) 16.- ments §§ 1154-1525. 554, 175 SW 563. 
26. Walker v. Massey, 10 Ala. 30 36. Dickson v. Wilkinson, 3 How. [a] In Connecticut scire facias 


(such an act is intended to affect suits 
only in which previously a judgment 
final by default might be taken unless 
a defense is interposed, and therefore 
suits commenced by scire facias are 


37. 


(U. S.) 57, 11 L. ed. 491. 


Lewis v. Allen, 68 Ga. 398; Mc- 
Ardle v. Bullock, 45 Ga. 89; 
Boner, 57 W. Va. 81, 49 SE 944. 


has been held a “suit at law,” with- 
in the meaning of the charter of the 
city of Hartford, which provides for 


State v. A é 
an appeal in such suits from the city 


2 court to the superior court. White 
not controlled by it). Re oe as v. Marshall, 121 Ga. 769,| y. Washington School Dist., 45 Conn. 
27. See supra § 34. y 3; Dunn v. Brogden, 68 Ga.| 59, 
63; Foster v. Reid, 57 Ga. 609; Bar- 
28. Bauduy v. Bradun, 1 Del. 182.) tholomew v. Langan, 6 Pa. Dist. & Co.|_ [b] In Vermont an appeal may be 
29. See statutory provisions. 428. Hope a judgment rendered: by a 
a stice o e peace on a writ of scire 
30. See rules of court. Se ees oa ternal Ee 49° S| facias. Gilson v. Gay, 10 Vt. 326; 
31. Denny v. Hutcheson, 1 Bibb] 944. : Fuller v. Howard, 6 Vt. 561. 


576; Unterrein v. McLane, 10 


(Ky.) 
Mo. 343; Knight v. Bunker, 7 Oh. s 
Ta Hill v. Kling, 4 Oh. 135; William- 


son v. Crawford, 7 Gratt. (48 Va.) 
202. 
[a] First aay of term.—Under a 


statute providing that defendant shall 
have leave to plead from the first to 
the third day of the term, and, if 
there is no plea in by the fourth day, 
judgment by default may be taken, 
it is error to take judgment by de- 
fault on the return of a scire facias 
on the first day of the term. Davis 
v. Patty, 42 Miss. 509. 


[b] If there be no plea filed, judg- 
ment may be rendered at the first 


term. Unterrein v. McLane, 10 Mo. 
343. 
32. h4yon v. Randall, 1 Oh. Dec. 


(Reprint) 57, 1 WestLJ 397. 
33. Lyon v. Randall, supra. 
34. thompson v. Hammond, 1 Edw. 

GNaY)497: 


[a] Action of debt will lie upon a 
judgment obtained on eos facias. 
Ensworth v. Dapenport, 9 Conn. 390; 
In re Lovelesse, 2 Leon. 14, 74 Re- 
print 314. 


Effect of judgment generally see 
Judgments § 805 et seq. 


35. State v. Boner, 57 W. Va. 81, 
[56 C. J.—56] 


40. Hammond y. Harris, 2 HowPr 
CNE Yi tats. 


. 41. Thompson sv. 
Edw. (N. Y.) 497. 


42. Barrow v. Bailey, 5 Fla. 9; 
Starr v. Heckart, 32 Md. 267. 


43. Ludlow v. Lennard, 2 Ld. 
Raym. 1295, 92 Reprint 348; Wicket 
v. Cremer, 1 Ld. Raym. 439, 91 Re- 
print 911913) Holtrv Prank; -1 Mi & 
S. 199, 105 Reprint 74; Anonymous, 
1 Salk. 93, 91 Reprint 86; Wharton 
vy. Richardson, Str, 1075, 93 Reprint 


Hammond, 1 


1041. See also Audita Querela § 8. 

44. Starr v. Heckart, 32 Md. 267; 
Sallade v. Albertson, 1 LegChron 
(Pa.) 75. See generally Injunctions 
§ 70 et seq. 

45. Generally see Appeal and Er- 
GOLs (Ox de, Dea. 

46. See Appeal and Error 3 C. J. 
p 256; Judgments § 10538. 

47. Ala.—Emanuel v. Ketchum, 21 
Ala. 257. 

La.—Morton vy. Valentine, 15 La. 
Ann, 150. 


Md.—Barber v. State, 24 Md. 383. 


Miss.—McAfee v. Patterson, 10 
Miss. 593. 


N. C.—Simpson v. Simpson, 63 N. 


48. State v. Andrews, 131 Tenn. 
554, 175 SW 5638; Hayes v. Cart- - 
wright, 6 Lea (Tenn.) 139; State v. 
Patterson, 7 Baxt. (Tenn.) 246; State 
v., Johnson, 6 Baxt. (Tenn.) 198. 


49. See cases supra notes 47, 48. 


50. See cases infra this note; and 
notes 51-76. 


[a] Jurisdictionm—An appeal al- 
lowed to the court of civil appeals 
is insufficient to confer jurisdiction 


in the court of criminal appeals. 
Thomas! -v. "State, "56 Wexr -Cr) 1246. 
119 SW 846s. 

[b] Appeal will be dismissed (1) 


on failure of appellant to file briefs 
(Bringhurst v. State, (Tex. Cr.) 37 
SW 757), (2) or where a transcript 
of the record is not filed within the 
time required by statute (Wolf v. 
State, (Tex. Cr.) 85 SW 17), (3) and 
when filed does not contain an ap- 
peal bond (Wolf v. State, supra) (4) 
or appellant’s briefs (Wolf v. State, 
supra). 


51. See Appeal and Error § 3310. 


Scire facias as civil or criminal 
proceeding where used to enforce for- 
feited bail bond or recognizance see 
Bail § 337. 


52. State v. French, (Tex. Cr.) 80 
SW 1007. 
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Decisions reviewable. General rules®* control as 
to whether the decision objected to is one that is°* 
or is not®® appealable. A judgment upon a scire fa- 
cias awarding execution,®® or an order quashing the 
writ,°? is a final judgment in the sense that an ap- 
peal lies. 


Taking exceptions. Pursuant to the general rule,°® 
errors of the lower court will not be reviewed unless 
an exception is taken thereto.°® The decision of the 
lower court on an issue raised by a plea of nul tiel 
record®® can be reviewed only by means of a bill of 
exceptions,*! setting forth the record offered,®? and 
the ruling thereon to which exception is taken.®? 


Record on appeal. Since the office of a scire facias 
is both that of declaration and process,®* the rec- 
ord should show, not by way of recital,®> but by giv- 
ing a copy of it,°° that the writ was actually is- 
sued.&7 


Usual presumptions which obtain on appeal®’ will 
be indulged in on an appeal of this character.®® 


Matters reviewable. General rules,*° in so far as 
they may be applicable, control as to what matters 
may be reviewed on the appeal taken or writ of 
error sued out.74 On appeal from an order over- 


53. See Appeal and Error §§ 129- 


SCIRE FACIAS 


[§ 37 


ruling a demurrer to a scire facias, the inquiry is 
limited to the causes of demurrer specially as- 
signed.*2, The judgment rendered will not be re- 
versed for mere informalities.7* Defects of an in- 
sufficient scire facias cannot be reached in error 
where the record shows a judgment on plea with- 
drawn.?* <A ruling of the lower court denying a 
motion to quash the writ will not be reviewed when 
such motion is too general.”° 


Amendment in appellate court.7®° Where the writ 
has issued from a court not having possession of the 
record, it cannot be amended in the appellate court, 
from which the writ might have issued.’7 Where an 
objection to the writ is purely technical, an amend- 
ment should not be allowed to rectify it to the over- 
throw of substantial justice.*§ 


Rehearing.?® A motion for a rehearing,®® and al- 
so for an order for the production of the original 
papers in the case to be used on rehearing,*? will 
not be granted except in very special cases and to 
promote the ends of justice. 


Procedendo.** Where the whole case is not 
brought up on appeal, so that further proceedings 
are necessary in the lower court, it is proper to award 
a procedendo.** 


accordance therewith, nothing ap-{|facias set out a record justifying the 
463. pears by ee ves ueeUe the de- Wee Bridendolph v. Zeller, 3 
54. See cases infra notes 56, 57. cision of the court below, and it must | Md. f 
y be affirmed. Hannah vy. Carrington, 

[a] Issue on plea of nul tiel rec-| 8 Ark, 117, 72, Lowry v. Newsom, 51 Ala. 570. 
ord includes two questions: ne o 73. Unterrein v. McLane, 10 Mo. 
fact, as to the existence of the eee 64. See supra § 21. 343. 
ord, from the decision of which in 65. Campbell v. Peo., 22 Ill. 234. ; 
iieadourt belewothereis nowappeal; p : ’ ; Mere formal errors see supra § 10. 
and the other of law as to its legal 66. Campbell v. Peo., supra. 74. Clements y. Johnson, 3 Stew. 
effect, deducible from such fact, from 67. Campbell v. Peo., supra. & P. (Ala.) 269 (in such case the 
the decision of which there is an zeny court will presume the existence of 
appeal. Simpson v. Simpson, 63 N. Bs oe See Appeal and Error §§ 2662-| 4 plea competent to reach the defects 
C. 534; rice v. Turrentine, 35 N. | 2752. 


Cae: 69. 


See case infra this note. 
Where court rejects record 


of the writ, although the form of the 
plea be not shown in the record, and 
by withdrawing the plea defendant 
waives the defect). 


55. See Appeal and Error § 306. [a] 

56. State v. Woerner, 33 Mo. 216. 

57. Cowden vy. Stevenson, Wright | favor 
(Oh.) 116. But see State v. Vaughan, | cision 


14 Ark. 424 (judgment quashing scire 
facias on forfeited recognizance). 

58. See Appeal and Hrror §§ 801- 
848. 


59. Otterback v. Patch, 5 App. (D. 
C.) 69° 


60. See supra § 25. 
61. Hannah vy. Carrington, 8 Ark. 
117; Otterback v. Patch, 5 App. (D. 


@s) 69) 
26, ALS 
501. 

62. 
aa 


Le Strange v. State, 58 Md. 
McKnew v. Duvall, 45 Md. 


Hannah y. Carrington, 8 Ark. 
Otterback v. Patch, 5 App. (D. 


C.) 69; Le Strange v. State, 58 Md. 
26, 41; McKnew v. Duvall, 45 Md. 
501. 

63. Hannah v. Carrington, 8 Ark. 
117; Otterback v. Patch, 5 App. (D. 
Cc.) 69; McKnew v. Duvall, 45 Md. 
501. 

[a] Where record only shows the 


finding for defendant on the plea of 
nul tiel record, and a judgment in 


offered in evidence by plaintiff (1) 
the supreme court will presume in 
of the correctness of the de- 
until plaintiff in error shows 
to it the particular wherein the court 
below erred (Bolinger v. Fowler, 14 
Ark. 2%), (2) as the court cannot 
know what record may have re- 
mained in the court below, except so 
far as the bill of exceptions may 
make it a part of the record sent 
to such court (Bolinger v. Fowler, 
supra). 


70. See Appeal and Error §§ 2536-— 
3092. 
71. See cases infra notes 72-76. 


[a] In writ of error coram nobis 
to correct a judgment of fiat, the 
error assigned was that the scire 
facias recited a record which had 
no existence. The court sustained 
a demurrer to this assignment, and 
gave judgment for defendant in er- 
ror. It was held that, whether this 
be an error of law or of fact, the 
ruling must be sustained, for, if it 
be error of law, the writ coram nobis 
did not apply, and if of fact, there 
was nothing to correct, as the scire 


conditioned, 


a Little v. Keaton, 38 F. (2d) 
ot. 
[a] Motion held too general.—A 


motion to quash a scire facias writ 
on the ground that it was not ex- 
ecuted, issued, served, returned, and 
as required, has been 
held too general for review. Little 
v. Keaton, 38 F. (2d) 457. 


76. Amendment in lower court of: 
Return to writ see supra § 19. 
Writ see supra § 12 


77. Osgood v. Thurston, 23 Pick. 
(Mass.) 110. 


78. Johnson v. Provincial Ins. Co., 
12 Mich, 216, 86 AmD 49. 


79. Generally see Appeal and Er- 
ror §§ 2477-2535. 

SO. Otterback v. Patch, 5 App. (D. 
C.) 69. 

81. Otterback v. Patch, supra. 

82. “Procedendo” 50 C. J. p 424. 

83. Overton v. Abbott, 61 N. C. 293. 


Generally see Appeal and Error § 
3255 et seq. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ar 


§ 38] 


[§ 38] By the common law no costs were given 
in actions of scire facias,*® and the courts have no 
power to order their payment unless authorized by 
Unless specially provided for by some 
local statute,§* costs in all actions of scire facias 


statute.§® 


*SCIRE LEGES NON HOC EST VERBA EAR- 
UM TENERE, SED VIM AC POTESTATEM.' 


SCIRE PROPRIE EST REM RATIONE ET PER 


CAUSAM COGNOSCERE.? 
SCOLD.* 


SCOLDING.* 

84. Generally see Costs 15 C. J. 
pt. 

85. McCoy v. Loughery, 2 WklyNC 
(Par) 522; 


86. McCoy v. 
See also Costs § 3 


87. See statutory provisions. 


[a] Costs on amendment.—If a 
writ has been amended by striking 
out the name of one of plaintiffs, on 
terms which have been complied with, 
defendant at the termination of the 
ease is not entitled to tax costs 
against plaintiff whose name was 
thus stricken out. Richardson v. 
Wolcott, 10 Allen (Mass.) 439. 


[b] In Alabama (1) the general 
law regulating costs applies to suits 
by scire facias (Hanson v. Jacks, 22 
Ala. 549), (2) and under the statute 
of 1812, in regard to fees in general, 
an attorney may claim a fee of six 
dollars for the successful prosecu- 
tion of a proceeding by scire facias, 
such fee to be taxed in the bill of 
costs (Smith v. State, 7 Port. 492). 


[ce] In New York (1) before the 
abolishment of scire facias (See su- 
pra § 2), (2) it was held, under 2 Rev. 
St. p 613 § 3, that, where a scire fa- 
cias is prosecuted in good faith ina 
proper case, costs follow the judg- 
ment, be the amount of recovery ever 
so small (Hoyt v. Blain, 12 Wend. 
188), (3) and that a nolle prosequi is 
equivalent to a discontinuance as far 
as the payment of costs is concerned 
(Morton v. Croghan’s Terre-Tenants, 
20 Johns. 106). 


Loughery, supra. 


88. McCoy v. Loughery, 2 WklyNC 
(Pa.) 521. 
fa] In Pennsylvania (1) there is 


no other statute on the subject and 
costs are taxable on every proceeding 
by scire facias as if it were an orig- 
inal action (Haskins v. Low, 17 Pa. 
64), (2) but plaintiff may recover his 
costs, but only after “‘plea pleaded or 
demurrer joined” (McCoy v. Lough- 
ery, 2 WklyNC 521). 


[b] Statute applies only to civil 
suits.—The section expressly embrac- 
es “all suits upon any writ or writs 
of scire facias’” but refers merely to 
civil suits. Rex v. Corum, Anstr. 50, 
145 Reprint 797. See Rex v. Bing- 
ham, 1 Cromp.. & J. 379, 148 Reprint 
1469 (in scire facias against the con- 
usor of a recognizance to the crown, 
no costs are recoverable by defendant, 
although he succeeds on demurrer and 
in. error); Rex v. Miles, 7 T. R. 367, 
101 Reprint 1024 (such statute did not 
extend to a scire facias to repeal a 


' patent prosecuted in the name of the 


SCIRE FACIAS—SCOPE 
XIX. COSTS*4 


costs.91 


proof.® 


design, 
sweep.?° 


are regulated by 8 & 9 Wm. ITI.8* 
is a nullity*’® and might have been quashed without 
plea or appearance,?® defendant is not entitled to 
An issue to determine the question of costs 
alone will not be allowed.°? 
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Where the writ 


SCOPE. Primarily, a mark or target,® and hence 
aim or purpose; 


extent;> intention;° 


Phrases: “Scope of authority,’!! “seope of em- 
ployment,”!? as well as the phrases “scope of his busi- 


Mere clamor, railing, personal re- 


king). 
89. See supra § 8. 
90. Quashal of writ see supra § 20. 
91. Osgood v. Thurston, 23 Pick. 


(Mass.) 110. 


92. McCoy v. Loughery, 2 WklyNC 
(Pa.) 521 (holding that, where, be- 
fore plea pleaded or demurrer joined, 
the debt is paid with interest, it 
would be useless to permit the case 
to go to the jury on the question of 
costs). 


[a] In New Jersey, under the 
Practice Act, providing that, in suits 
on any writ of scire facias, plaintiff 
obtaining judgment or award of exe- 
cution after plea pleaded or demurrer 
joined therein shall recover his costs, 
where judgment has been obtained for 
the penalty of a bond for nonperform- 
ance of covenants or agreements, and 
execution is awarded on scire facias 
setting up further breaches, costs 
will be taxed, although there was no 
plea pleaded nor demurrer joined. 
State v. Franke, 51 N. J. L. 410, 17 
A 1078. 


1. A maxim meaning ‘To know the 


laws is not to observe their mere 
words, but their force and power; 
{that is, the essential meaning in 


which their efficacy resides].’’ Black 
L. ys [eit Dig. 1, 3, 17; 1 Kent Comm. 
p 462]. 


[a] Applied in: Livesey v. Omaha 
Hotel Co., 5 Nebr. 50, 73; Barnes v. 
Buck, 1 Lans. (N. Y.) 268, 270. 


2. A maxim meaning “To know a 
thing properly is to understand its 
reason and cause.””’ Morgan Leg. Max. 
[cit Coke Litt. p 183]. 


8. See Common Scold 12 C. J. p 
208. 


4. See Common Scold 12 C. J. p 
08. 


5. Rahles v. J. Thompson, etc., 
Mfg. Co., 137 Wis. 506, 119 NW 289, 
23 LRANS 296. 

“Argument” distinguished see Ar- 
gument 5 C. J. p 280 text and note 28 
[a]. 

6. Peo. v. Prendergast, 148 App. 
Div. 129, 182 NYS 115, 118 [cit Cen- 
tury D.]. 

7. Linblom v. Ramsey, 75 Ill. 246, 
251; Peo. v. Prendergast, 148 App. 
Div. 129,132" NYS 115, 118. 


“Aim” 2 C. J. p 1025. 

“Design” 18 C. J. p 970. 

“Purpose” 51 C. J. p 102. 

8. Southern R. Co. v. Wildman, 


119 Ala. 565, 571, 24 S 764. 
“Extent” 25 C. J. p 228. 


9. Peo. v. Prendergast, 
Div. 129; 132 NYS 115, 1182 


“Intention” 33 C. J. p 169. 


10. Southern R.. Co. v. Wildman, 
119 Ala. 565, 571, 24 S 764. 


11. See Authority 6 C. J. p 865 text 
and note 97. 


Scope of authority of corporate of- 
ficer see Corporations § 2210 et seq. 


12. Stewart v. Cary Lumber Co., 
146 N. C. 47, 108, 59 SE 545. See Con- 
ehin =v. El Paso, ‘ete: R. Coz 13 vArize | 
259, 108 P 260, 261, 28 LRANS 88; 
Maysville, ete., R. Co. v. Willis, 104 
SW 1016, 1018, 31 KyL 1249; Nichols 
v. Chicago, etc., R. Co., (Mo.) 232 SW 
275, 276 (‘‘scope of his employment’’) : 
Palmer v. Winston-Salem R., etc., Co., 
131 N. C. 250, 253, 42 SE 604 (“acting 
within the general scope of his em- 
ployment’); Hill v. Staats, (Tex. Civ. 
A.) 189 SW 85, 86 (“scope of the serv-- 
ant’s employment”’). } 


[a] “Course of employment”: (1): 
Synonymous see Course 15 C. J. p 679 
text and note 89. (2) Distinguished. 
Penas. vz, .Chicago, ete; JR. ‘Con tie 
Minn. 203, 127 NW 926, 933, 140 Am 
SR 470, 30 LRANS 627. 


[b] 
lent see Master and Servant § 
text and note 54. 


[c] “Employer’s service” as equiv-- 
alent see Master and Servant § 1470 
text and note 55. 


{[d] “Furtherance' of employer’s 
business” as equivalent see Master 
ona Servant § 1470 text and note 
56. 


[e] “In the interest of and in the 
presecution of the business of the 
principal” distinguished.—Southern 
e sera Wildman, 119 Ala. 565, 571, 


[f] “ime of duty’: (1) Equiva- 
lent see Master and Servant § 1470 
text and note 53. (2) Distinguished. 
La Bella v. Southwestern Bell Tel. 
Co., (Mo. A.) 24 SW (2d) 1072, 1075. 


[g] “Prosecution of master’s busi- 
ness” as equivalent see Master and 
Servant § 1470 text and note 57. 

Scope of employment: 

Acts outside, as contributory negli- 
gence see Master and Servant § 
-1055. 

As affecting: 

Fellow-servant rule see Master and 

Servant § 647. 


148 App. 


“Course of service” as equiva- 
1470 


*By WM. HOWARD BUCHANAN (Scire Leges Hoc Est etc._Sealing Ceremony). 
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9138 


te 


ness, scope of his duty,”’!4 “seope of his em- 
ployment or authority.”!° “seope of partnership 
business,’’?® and “seope of the [his] ageney;”?? also 
“office or employment within the seope of the rules 
established as aforesaid.”!$ 

SCORN. To contemn; to despise; to disdain; to 
hold in extreme contempt; to reject as unworthy of 
regard.1® 

SCOT. A term commonly applied to sewer’s rates 
on marsh lands.?° 

SCOT AND LOT. A customary contribution laid 
on all subjects according to their ability;?! certain 
duties which must be paid by those who elaim to ex- 
ercise the elective franchise within cities and bor- 
oughs before they are entitled to vote.?* 

SCOTCH.”?® A term often used elliptically for 
Seoteh whisky.?4 

SCOTCH WHISKY. Whisky made from malted 
barley.?° 

SCOUTS. Persons who in time of war are sent out 
to gain information and bring in tidings of the move- 
ments and conditions of the enemy.?°® 


SCOW.?7 A certain kind of vessel;?* a kind of 


As affecting:—Continued 
Liability of master for: 


Acts of servant see Carriers § 


1324 et seq; Master and Serv- 24. 

ant §§ 1470, 1471; Motor Vehi- | 4395 

cles §§ 861-871, 899; Railroads 

§ 2180. 25. 
441, 445. 


Injury to servant acting without 
see Master and Servant §§ 402-— 
407 


Assumption of risk outside of see 


a see § a 26. Vaughn 
a and ited Sica, (Tenti.) 102, 107. 
said mited Sia 5 27. Scow: 


“ine of duty” see Line 37 C. J. p 


SCOPE—SCRAP 


23. Judicial notice of use of term 
as meaning Scotch whisky see Intox- 
icating Liquors § 18. 


Rex v. Lachance, 30 Man, 432, 
Levy v. Uri, 31 App. 


Intoxicating liquors 33 C. J. p 480. 
07. Whisky [40 Cyc 926]. 


v. State, 


large flat-bottomed boat used chiefly as a lighter;*® 
a large flat-bottomed lighter or punt;*° a ferry 
boat;?! a pram;?2 asmall boat made of willows, etc., 
and covered with skins.** 


SCRAMBLING. POSSESSION.** 
without any savor of the legitimate enjoyment of 
property rights, and neither sought nor secured on 
any such account; but which is only scrambled for 
by one party or by both because of some supposed 
advantage it may command in a pending struggle;*? 
a struggle for possession on the land itself, not such 
a contest as is waged in the courts.*® 


SCRAMMING CONTRACT.?7 One that confers 
the right to mine and gather such ore as may be left 
within the limits of a mine or pit as it has been 
opened and mined before.** 


SCRAP. [§ 1] A. As Noun.*® The word origi- 
nally meant what was scraped off.4° It has come 
to have an extended meaning and includes anything 
that is thrown aside.t1 The word has reference to 
the antecedent history of the article and not to 
the use that a new owner might make of it.*? 


Phrases: “Busheling scrap,”4? “composition 


30. Murray D. [quot The Steam- 
ship M. F. Whalen v. Point Anne 
Quarries, Ltd., 68 Can. S. C. 109, 63 
DomLR 545, 563]. 


31. Century D. [quot The Steam- 
ship M. F. Whalen vy. Point Anne 
Quarries, Ltd., supra]. 


32. Century D. [quot The Steam- 
ship M. F. Whalen v. Point Anne 
Quarries, Ltd., supra]. 


(Ds) 


3 Coldw. 

Century D. [quot The Steam- 
ship M. F. Whalen v. Point Anne 
Quarries, Ltd., supra]. 


1261 text and note 48. 


13. Massachusetts Cotton Mills v. 
Byrd, 38 Ga. A. 214, 143 SE 610. 

14. Linblom v. Ramsey, 75 Ill. 246, 
251. 


“Duty” 19 C. J. p $41. 


“Tine of duty’ see Line 37 C. J. p 
1261 text and note 48. 

15. Hunter v. Morrilton First State 
Bank, 181 Ark. 907, 28 SW (2d) 712, 
yale 

16. See Partnership § 211. 

17. Whaley v. Duncan, 47 S. C. 139, 
148, 25 SE 54; Matheson v. Rice, 116 
Wis. 328, 333, 92 NW 1109. 

[a] “Scope of his employment” 
distinguished.—Mulrooney y. Royal 
Ins. Co., 157 Fed. 598, 606. 

Scope of agency: 

In general see Agency §§ 202-314. 
Of insurance agent see Insurance §§ 
130-146. 


18. Peo. v. Prendergast, 148 App. 
Div, 129, 182 NYS 115, 118. 


“Office” see Officers § 1. 

19. Webster D. [quot U.S. v. Ault, 
263 Fed. 800, 810; U.S. v. Strong, 263 
Fed. 789, 796]. 


20. Waller v. Andrews, 3 M. & W. 
312, 150 Reprint 11638. 


21. Frieszleben v. Shallcross, 14 
Del. 1, 61, 19 A 576, 8 LRA 337; Wall- 
er v. Andrews, 3 M. & W. 312, 150 Re- 
print 1163. 


22. McCafferty v. Guyer, 
109, 116. 


EP Bekip 


As subject to maritime lien see Mari- 
time Liens § 21. 


As vessel within admiralty jurisdic- 
tion see Admiralty § 61 text and 
note 85. 


Canak Boat 9.'C. J. pri121; 


Carrying product of mill as part of 
plant see Plant 48 C. J. p 1221 text 
and note 28 [a] (18). 

Dredge 19 C. J. p 763. 


Dredge and her scows as one concern 
ray Admiralty § 61 text and note 78 
a]. 

Dredger 19 C. J. p 763. 


Scowman as laborer see Laborer 35 
Cc. J. p 930 text and note 56. 


Scows classed with barges see Barge 
7 C. J. p 922 text and note 50 [c]; 
Maritime Liens § 21. 

And see generally Collision 11 C. J. 
p 1004. 


28.  Dllisw. U.S; 206 U.S. 246.227 
SCt 600, 603, 51 L. ed. 1047; Endner 
v. Greco, 3 Fed. 411, 413; The Heze- 
kiah Baldwin, 12 F. Cas. No. 6,449, 8 
Ben. 556, 557; Adams v. Farmer, 1 E. 
De Smith CN, -Y.)" 5885 589. 


“Vessel” [40 Cyc 196]. 


29. Century D. [quot The Steam- 
ship M. F. Whalen v. Point Anne 
Quarries, Ltd., 63 Can. S. C. 109, 63 
DomLR 545, 563). 


[a] “Barge” compared.—The 
Steamship M. F. Whalen y. Point 
Anne Quarries, Ltd., 63 Can. S. C. 109, 
63 DomLR 545, 563. 


“Boat” 8 C. J. p 1133. 
“Lighter” 37 C. J. p 659. 


34. <As sufficient to sustain action 
for forcible entry and detainer see 
Forcible Entry and Detainer § 54. 


35. Dyer v. Reitz, 14 Mo. A. 45, 46. 
igen Spiers v. Duane, 54 Cal. 176, 
[a] Possession obtained by a land- 


lord by seizing the tenant and throw- 
ing him to the ground and holding 
him there while his father enters the 
property and locks and bolts the 
doors, is what books characterize as 
“scrambling possession” and confers 
no rights whatever on the landlord, 
and particularly no right to defend 
the possession thus gained by fur- 
ther acts of violence and force. Lob- 
oon v. Keene, 85 Minn. 90, 97, 88 NW 


387. See generally Mines and Min- 
erals 40 C. J. p T1T. 


38. Davie v. Lumberman’s Min. 
Co., 938 Mich. 491, 498, 53 NW 625, 24 
LRA 357. 


39. “Junk” 35 C. J. p 127: 
“Refuse” ante. 


40. Ward, Ltd. v. Midland R. Co., 
BS jend Nod Dine Gone 55 


41. Ward, Ltd. v. Midland R. Co., 
supra. 
[a] “An article was [is] scrap if 


it was [is] no longer useful to its 
owner.”—Ward, Ltd. v. Midland R. 
Co,,. 882. We a45e6s 


42. Ward, Ltd. v. Midland R. Co., 
supra. ‘ 
43. See 9C. J. p 1101. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


A possession 


; SCRAP—SCRIVENER 


serap,’** and “filler seraps.”’45 


[§ 2] B. As Adjective. In the form of seraps;*°® 
also valuable only as raw material.*? 


Scrap iron.t8 All waste or refuse iron which 
has been in actual use and is only fit for réman- 
ufacture.*® 


Scrap tobacco.®° The part that falls when strip- 
ping the tobacco to prepare the leaf to go into the 
eigar.>? 

Other phrases: “Scrap 
steel,”58 “serap  steel,’’>4 
“wrought serap iron.’’>6 
_ SCRAPBOOKS.’ 

SCRAPE.®® Crude turpentine which has formed 
on the body of the tree;°® that part of the sap which 
in exuding from or trickling down the tree, con- 
tinues to adhere thereto, and there hardens, never 
becoming detached from the tree and dropping into 
the box.®® 


SCRAWL. <A word used in some of the United 


files,”°? “‘serap’ iron or 
“scrap value,”®> and 
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SCREEN. To sift through a screen.®* 
SCREENING.** In the literature of the mine, an 


_act of segregating or separating, and not of produc- 


ing.®® 

SCREWED. Fastened with screws, pressed with 
screws, forced.®® 

SCRIBERE EST AGERE.°* 


SCRIBNER’S LOG RULE.®*® A rule for the meas- 
urement of logs which requires that a diameter be 


' taken at each end of the log and the sum of the two 


diameters be divided by two for finding the true 
diameter.®°® 


SCRIP.”° <A term usually applied to warrants or 
other like orders.‘ In corporation parlance, the 
certificate or evidence of the right to obtain shares 
in a corporation.?? 


Phrases: “In seript,”7*® “no serip, certificate, or 
other evidence of state indebtedness.’’*4 


SCRIPTA OBLIGATIONES SCRIPTIS TOL- 
LUNTUR, ET NUDI CONSENSUS OBLIGATIO 
CONTRARIO CONSENSU DISSOLVITUR.*® 


States for serow! or seroll.&? 


Phrase: “Scrawl by way of seal.’’®? 


44. See Composition 12 C. J. p 248 
text and note 46. 


45. U.S. v. Schroeder, 93 Fed. 448, 
449, 35 CCA 376. 


4G. Webster New Int-7 Ds 


47, See Schlesinger v. Beard, 120 
Wiese 24. 26%, 0 SCt 646,.30 Ts, ted. 
658; Sheldon v. U. S., 159 Fed. 105, 
106, 86 CCA 295. 


48. Operation of machine for 
breaking up scrap iron as nuisance 
see Nuisances § 267. 


MEYON 3s) C.nd>—p) Ol'ss 


49. Schlesinger v. Beard, 120 U. S. 
264, 267, 7 SCt 546, 30 L. ed. 656. 


[a] “Junk” distinguished.—Shel- 
don vy. U. S., 159 Fed. 105, 106, 86 CCA 
WI. mee SUR oo Cu ds Dba. 


{b] Old, broken, iron chairs, fit 
only for remanufacture are dutiable 
as serap iron under the Tariff Act. 
Sheldon v. U. S., 159 Fed. 105, 106, 86 
CCA 295. 


{[c] Does not include: (1) Iron 
rails not shown to have ever been in 
use, although they are old and rusty 
and are in fact intended by the im- 
porter to be remanufactured. Dwight 
v. Merritt, 140 U. S. 213, 214, 11 SCt 
7168, 35 L. ed. 450. (2) Material which 
is in a condition which will permit of 
repair. Northwestern Cooperage, etc., 
Co. v. Rubinsky, 180 Mich. 413, 147 
NW 456, 458. (3) Structural material 
in a building in good condition which 
was not to be torn down. United R., 
etc., Co. v. Wehr, 103 Md. 323, 63 A 
475, 478. 


50. “Tobacco” [38 Cyc 357]. 


51. U.S. v. Schroeder, 93 Fed. 448, 
449, 35 CCA 376. 


52. Ward, Ltd. v. Midland R. Co., 
OMe, Lisw bts (45) 6 


538. Thos. W. Ward, Ltd. v. Mid- 
land R. Co., [1917] 2 K. B. 278, 287. 


54. Illinois Cent. R. Co. v. McCall, 
147 Fed. 925; Ginsburg v. U. S., 147 
Fed. 531, 582; Thos. W. Ward, tau 
Midland R. Co., [rake ya by fil | eg eee BS Pi feey3 
287. 


55. Re Toronto, 
107. 


56. Schlesinger v. Beard, 


25 OntWN 105, 


120 U. S. 


264, 267, 7 SCt 546, 30 L. ed. 656. 


57. Books or albums for preserv- 
ing collections of postal cards dutia- 
ble as scrapbooks see Album 2 C. J. 
p 1027 text and note 61 [a]; Customs 
Duties § 42 text and note 84 [a] (4). 


“Book” 9 C. J. p 136. 
58. Scrape: 


As personal property see Property § 
36 text and note 7. 


Turpentine as including see Crude 17 
Cc. J. p 388 text and note 92. 


59. Richbourg v. Rose, 53 Fla. 173, 
44 § 69, 74, 125 AmSR 1061, 12 Ann 
parece! Lewis v. McNatt, 65 N. C. 
63, 65. 


60. Griffith v. Hulion, 90 Fla. 582, 
107 S 354, 356. 


“Dip” distinguished see Dip 18 C. J. 
p 1042 text and note 38 [a]. 


61. Black L. D. See Scroll post. 


[al Nature of device or character. 
—‘If the device or character, ‘[ ],’ is 
of itself a scrawl, as it was called in 
Comerford v. Cobb, 2 Fla. 418, text 
420, and in Bacon v. Green, 36 Fla. 
325, text 336, 18 South. 870, then the 
device or character, ‘( ),’ must also 
be a scrawl; and if the latter device 
or character is of itself a scrawl, cer- 
tainly it is none the less so when the 
letters ‘L. S.’ are contained within it.” 


| Langley v. Owens, 52 Fla. 302, 42 S 


457, 459, 11 AnnCas 247. 


62. Grimsley v. Riley, 5 Mo. 280, 
282, 32 AmD 319. 


63. Webster New Int. D. 


64. Screened coal see Mines and 
Minerals § 94. 


65. Iowa Coal Washing Co. v. Con- 
solidation Coal Co., (Iowa) 210 NW 
440, 442. 


66. Webster D. [quot Miles v. Van- 
horn, 17 Ind. 245, 247, 79 AmD 477]. 


[a] As slanderous word.—Elam v. 
Badger, 23 Ill. 498; Hatch v. Potter, 
7 Ill. 725, 48 AmD 88; Miles v. Van- 
horn, 17 Ind. 245, 79 AmD 477 (imput- 
ing unchastity to woman). 


67. A maxim meaning ‘To write is 
to act.” Black L. D. [cit 2 Rolle p 
89; 4 Blackstone Comm. p 80; Broom 


SCRIVENER. One who draws contracts or pre- 
pares writings.*°® 


The term has been applied to one 


Max. 312, 967]. 


68. Exclusion of defects in logs in 
measuring by Scribner rule see Logs 
ran Logging § 98 text and note 62 


69. Des Allemands Lumber Co. v. 
oe ees” Timber Co., 117 La. 1, 41 


70. Scrip: 
BET ab a to replevin see Replevin § 


Authority of state to issue see States 
[36 Cyc 895]. 

Certificate of location of college scrip 
see Public Lands 205 text and 
note 90 [b]. ‘ 

Indian see Indians § 104. 


Issuing to circulate as money see Cor- 
pense § 2784 text and notes 28— 


Land as personal property see Proper- 
ty § 36 text and note 96. 


71. Alma v. Guaranty Sav. Bank, 
60 Fed. 203, 207, 8 CCA 564. 


gooriy dividend see Corporations § 
Ode 


fa] As used in statute relating to 
the disposal of swamp lands see Wait 
v. State Land-Office Comr., 87 Mich. 
353, 356, 49 NW 600. 


Appropriation by states of swamp 
lands for internal improvement see 
Public Lands § 302. 


County warrants 
Counties §§ 307-320. 


Municipal warrants generally see 
Municipal Corporations § 4126-4140. 


72. Sweetsir v. Chandler, 98 Me. 
145, 56 A 584, 588. See generally Cor- 
porations 14 C. J. p 1. 


73. Sharp v. State, 7 Ga. A. 749, 
67 SE 1124. 


74 State v. McCown, 92 S. C. 81, 
75-SE 392, 396. 


75. A maxim meaning “Written 
obligations are superseded by writ- 
ings, and an obligation of naked as- 
sent is dissolved by assent to the con- 
trary.” Black L. 


76. Webster “cit Int. D. 


generally see 
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who performed the conjoint duties of a banker, a 
broker, and an attorney.*7 


Phrase: “Scrivener’s rule.’’78 


SCROLL.’® A mark intended to supply the place 


of a seal, made with a pen or other instrument of 
writing.®°® 


SCRUB. As a noun, something small and mean;8? 
close low growth of bushes; low underwood.®? 


As an adjective, contemptible; 
serubby.*% 


SCRUTINIZE. To inspect or examine closely ;4 
to observe carefully and with critical attention;%® 
to examine or observe closely in detail;8* to investi- 
gate minutely.87 The term contains no suggestion 
of criticism or suspicion.*® 


SCULL. In the manufacture of steel, slag, dross, 
and other impurities in the metal discharged from 
the top of the cenverter and driven against and de- 


dirty; mean; 


SCRIVENER—SEA 


SCULPTOR. One whose occupation is to carve 
wood, stone, or other materials into images or stat- 
ues. °° 


SCULPTURE.?®! 
SCURRILOUS. Using the low and indecent lan- 


guage of the meaner sort of people;°? low indecency 


or abuse;°* mean;®* foul;®® vile.?® 
SCYTHE.®’ A simple tool, used by mankind from 


remote ages to the present for the cutting of grass, 


grain, and weeds.°§ 
S/D B/L. An abbreviation for “sight draft—bill 


| of lading attached.’’® 


S. E. An abbreviation of “southeast.’’! 
SEA. [§ 1] A. As Noun.? That vast tract of 


| water encompassing the whole earth, more properly 


9.8 


called “ocean”;* more properly used for a particu- 
lar part of the ocean;* waters within the ebb and 
flow of the tides;° a more or less distinctly limited, 


_or landlocked part of the ocean, having considera- 


posited on the roof shield.’® 


77. River Clyde Trustees v. Dun- 
ean, 15 Jur. 701, 25 EngL&Eq 19, 23 
[quot Hoffman v. Froma Realty Co., 
153 App. Div. 770, 138 NYS 935, 938]. 


5 “Attorney” see Attorney and Client 
2. 

“Banker” sce Banks and Banking 
§ 4. 
“Broker” see Brokers § 1. 

[a] rae 3 OW : 
least not ordinarily existing.” River 
Clyde Trustees v. Duncan, 15 Jur. 701, 
25 EngL&Eq 19, 23. And see Wilkin- 


sony. Candlish, 5 Exch. 91, 9%, 155 
Reprint 39. 


[b] A 
receive other men’s money, and lay it 


out at interest, and then receive it | 
back again and keep it in his hands, | 


and then lay out again at interest. 


Wilkinson v. Candlish, 5 Exch. 91, 97, } 


155 Reprint 39 [quot Hoffman _v. Fro- 
ma Realty Co., 1538 App. Div. 770, 773, 
138 NYS 935]. 


78. Hoffman v. Froma Realty Co., 

153 App. Div. 770, 188 NYS 935, 938]. 
79. Scroll: . 

As sufficient sealing see Bonds § 20; 
Justices of the Peace § 155 text and 
note 31 [a]; Seals post. 

Reformation of instrument by addi- 
tion of see Reformation of Instru- 
ments § 75. 

80. Black bye BY 

81. Webster D. [quot O’Hanlon vy. 
Denvir, 81 Cal. 60, 62, 22 P 407, 15 
AmSR 19]. 


82. Webster D. [quot O’Hanlon v. 
Denvir, supra]. 


83. Webster D. [quot O’Hanlon y. 
Denvir, supra]. 


84. Webster D. [quot Com. Vv. 
White, 271 Pa. 584, 151 A 870]. 


[a] “Examine” synonymous.— 
Standard D. [quot Com. v. White, 271 
Pa. 584, 115 A 870, 871]. 


[b] Derivation.—‘‘The word is de- 
rived from the Latin ‘scrutor,’ ‘scru- 
tare,’ meaning literally ‘to search,’ 
figuratively ‘to examine’; the Hnglish 
word being apparently the exact 
equivalent of the Latin figurative 


meaning.” Com. v. White, 271 Pa. 
584, 115 A 870, 871. 
85. Webster D... [quot Com. v. 


“A trade not now existing, at}. 


A scrivener’s business was to} 


ble dimensions.® 


White, 271 Pa. 584,115 A 870]. 


86. Standard D. [quot Com. v. 
White, supra]. “ 


87. Standard D. 
White, supra]. 


88. Com. v. White, supra. 


89. Barry v. Jones, etc., Steel Co., 
234 Pa. 367, 83 A 299. 


90. Viti v. Tutton, 14 Fed. 241, 246, 
15 Phila. (Pa.) 507, 508. 


91. 
p 28. 


Copyright of see Copyright and Lit- 
erary Property § 114. 


92. Webster D. [quot U.S. v. Ault, 
263 Fed. 800, 810; U.S. v. Strong, 263 
Fed. 789, 796]. 

“Indecent”? 31 C. J. p 414. 


“Low” 38 C. J. p 325. 


93. Webster D. [quot U. S. v, Ault, 
263 Fed. 800, 810; U.S. v. Strong, 263 
Fed. 789, 796]. 


“Abuse” 1 C. J. p 372. 
“Indecency” 31 C. J. p 414. 


94 Webster D. [quot U. S. v. Ault, 
263 Fed. 800, 810; U.S. v. Strong, 263 
Fed. 789, 796]. 


95. Webster D. [quot U. S. v. Ault, 
supra; U.S. v. Strong, supra]. 


“Foul” 26 C. J. p 1002. 


96. Webster D. [quot U. S. v. Ault, 
263 Fed. 800, 810; U.S. v. Strong, 263 
Fed. 789, 796]. 


[a] “Foul mouthed” synonymous. 
—Webster D. [quot U. S. v. Ault, 263 
Fed, 800, 810; U.S. v. Strong, 263 Fed. 
789, 796]. 

[b] “Vulgar” synonymous.—Web- 
ster D. [quot U. S. v. Ault, 263 Fed. 
800, 810; U.S. v. Strong, 263 Fed. 789, 
796). 

“Wile” [40 Cye 207]. 


97. “Farming tools and utensils” 
see Farming 25 C. J. p 674. 


98. Post v. Chicago, ietc:, UR. ‘Co:, 
121 Mo. A. 562, 564, 97 SW 238. 


99. Attalla Oil, etc., Co. v. God- 
dard, 207 Ala. 287, 92 S 794, 796. 


[quot .Com. Vv. 


“Cast of sculpture” 11 C. J. 


The word is variously applied by 


“Bill of lading’ see Carriers § 251. 


1. Bandow v. Wolven, 20S. D. 445, 
452, 107 NW 204. 


[a] S. E. 4.—When such intent 
shown by the context of a deed, an 
abbreviation for ‘southeast quarter.” 


Heche v. Scott, 72 Kan. 359, 83 P 


S. E. 4.—Bandow v. Wolven, 
D. 445, 452, 107 NW 204. 


: F Bounded by sea see Boundaries 
oO. 


3. . Falconer Marine D. [quot Snow- 
don v. Guion, 50 N. Y. Super. 137, 
142]. 


“Ocean” 46 C. J. p 900. 


4 Falconer Marine D. [quot Snow- 
don v. Guion, 50 N. Y. Super, 137, 142]. 


[a] “The sea is either that which 
lies within the body of a county or 
without.—That arm or branch of the 
sea which lies within the fauces ter- 
ree, where a man may reasonably dis- 
cern between shore and shore, is, or 
at least may be, within the body of 
DQ GOUNCYAN |. ake That part which 
lies not within the body of the coun- 
ty is called the main sea or ocean.” 
U. S. v. Rodgers, 150 U. S. 249, 253, 14 
SCt 109, 37 L. ed. 1071. See De Lovio 
v." Boit, 7 ‘FY ‘Gas. No. 3,776) 2%Galk 
398; U. S. v. Grush; 26 FE: Cas: No: 
15,268, 5 Mason 290. 


5. Baker v. Hoag, 3 Barb. (N. Y.) 
203, 206; In re Gwin, Tuck, Surr. (N. 
Y.) 44, 45. 


[a] Ebbing and flowing of the tide- 
water, or immediate connection with 
the ocean, are essential to the legal 
character of a sea. Cole v. White, 26 
Wend. (Ny ¥.) O01, by. 


Navigable waters 45 C. J. P 398. 
Waters [40 Cyc 542]. 


6. Century D. [quot American 
Fisheries Co. v. Lennen, 118 Fed. 869, 
873]. 


[a] “Bay” as synonymous.—Cen- 
tury D. [quot American Fisheries Co. 
v. Lennen, 118 Fed. 869, 873]. “Bay” 
WiC piLoLss 


[b] “Gulf” as synonymous.—Cen- 
tury D. [quot American Fisheries Co, 
v. Lennen, 118 Fed. 869, 873]. “Gulf” 
28°C. Tp wl3 246 


[b] 
20 S. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


'Guion, 50 N. Y. Super. 137, 142]. 


SEA—SEAL 


sailors to a single wave, to the agitation produced 
by a multiplicity of waves in a tempest, or to their 
particular progress or direction;” and accordingly 
the term may be used to designate a wave, a billow; 
the swell of the ocean in a tempest; motion and agi- 
tation of the water’s surface.* 


As construed by the admiralty courts, the word 
means not only the high sea but arms of the sea, 
waters flowing from it into ports and havens and 
as high up rivers as the tide ebbs and flows.’ 


In criminal law, the seas, the high seas, or the 
ocean mean much the same.?° ; 


Phrases: “Arise upon the sea,”’1! “arm of the 
sea,’”’1? “at sea,’’1 “beyond the seas,’’!* “by a sea,”?® 
“done upon the sea,’’!® “gone to sea,”!? “high sea,’’8 
“main sea,”?® “perils of the sea,’’?° “south with the 
Sea,”?! and “vessel at sea.’’?? 


* [$6 2] B. As an Adjective, the term may be em- 
ployed.?? 


Sea grass.24 <A fiber used for upholstering and 
filling mattresses;*> not used for food or medicinal 
purposes.?° It is not to be confused with “sea moss” 
or “Trish moss.”?7 


Sea ground. Hither ground bordering on the sea 
or covered with the sea.28 Phrase: “All those sea 
grounds.”29 


Sea letter.°° A certificate of ownership granted 


7. Falconer Marine D. [quot Snow- 
tae) v. Guion; 560 N.Y. Super. 137; 
8 ‘ 


8. Webster D. [quot Snowdon v. 


9. Waring v. Clarke, 5 How. (U. 
S.) 441, 462, 12 L. ed. 226. See Mann- 
heim Ins. Co. v. Clarke, (Tex. Civ. A.) 24 fa] 
157 SW 291, 298. See also Admiralty Ps 
§ 32; Collision 11 C. J. p 1004; Com- 
merce 12 C. J. p 1; Shipping [36 Cyc 25. 
1). 26. 

10. U. S. v. New Bedford Bridge, 27. 
7 eae Cas. No. 15,867, 1 Woodb. & M. tal 
401. a 


11. De Lovio v. Boit, 7 F. Cas. No. 
Soo, 2 Gall. 398. 


12; See 5 C. J. p 286. 
13, See 5-C. J. p 1440. [b] 
14. See 7 C. J. p 1150. 


“Sea ground” post. TSO. 

“Sea moss” see Carrageen OiGieJe p of Cordage, 28° I’, (Cas; No: 16,566, 
1294; »>Irish -Moss 33 C. J. p 813. 

“Sea shells” post. 

“Seashore” post. 

“Seaworthiness” post. 


In re Myers, supra. 


Included in free list as ‘“‘moss, 


seaweeds, and vegetable substances} _, 
not otherwise specially pro-| O'Hara _v. Luckenbach SS. Co., 269 


vided for’ in Tariff Act. 
Duties § 51 note 80 [a] (3). 


Distinguished 
moss.”—In re Myers, 123 Fed. 952, 38. 
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unregistered vessels belonging to citizens of the 
United States.*? 


Sea stores.*2 The supplies of different articles 
provided for the subsistence and accommodation of 
the ship’s crew and passengers;** the provisions 
taken on board for the use of the passengers and 
crew, and not such articles as the anchors, cables, 
spars, and cordage of the ship.*# 


Sea watch. A term used as distinguished from 
“anchor watch,’?> to indicate that one half the 
ship’s crew is on duty at sea.*¢ 


SEABOARD.?? 
sea.?8 


The country bordering on the 


Phrases: “Seaboard port of discharge,”®® “upon, 
along, or off the Atlantie seaboard.’’*° 


SEACOAST.*1 


SEAGOING.*? Designed or adapted for sailing 
the open sea in distinction from rivers or harbors.*# 


Seagoing barge. A barge, which from its design 
and construction with fair reason, in the hght of all 
the history of oceangoing vessels, may be expected 
to encounter and ride out the ordinary perils of the 
sea, and which in fact does go to sea.*4 

Phrase: “Seagoing ship.”4 


SEAL.*® To fasten with a seal, or a fastening 


See U. S. v. Twenty-Four Coils 


Baldw. 502. 


34. U.S. v. Twenty-Three Coils of 
Seno ee, 28 F. Cas. No. 16,5738, Gilp. 


What constitutes “sea stores” un- 


Also called “eel grass.”—| er free list provisions see Customs 
In re Myers, 123 Fed. 952, 954. 
In re Myers, 123 Fed. 952, 956. 35. 

: 9 1 
In re Myers, 123 Fed. 952, 955. 269 U. S. 364, 371, 46 SCt 157, 160, 70 


Duties § 59 note 61 [a]. 
O’Hara v. Luckenbach SS. Co., 


L. ed. 313. 
“Anchor watch” 2 C. J. p 1335. 
36. Paasch Marine Pnc. 301 [quot 
Customs | U. S. 3864, 371, 46 SCt 157, 70 L. ed. 
Sues 
from “sea 37. See Sea ante. 
American Fisheries Co. y. Len- 


ee, ae 954, 955. nen, 118 Fed. 869, 873. 
beer Tin bei Bi es “Sea moss” or “Irish moss” 33 C. J. 39. Isler v. Luckenbach SS. Co., 18 
2 p 813. F, (24) 946, 947. 


16. De Lovio v. Boit, 7 F. Cas. No. 
3,776, 2 Gall. 398. 


17. See Go 28 C. J. p 711 text and 
note 82. [a] 


28. Scratton v. Brown, 4 B. & C. 40. 
485, 502, 10 ECL 670. 


As used in a deed, ‘the word 41. 


American Fisheries Co. v, Len- 
nen, 118 Fed. 869, 873. 


18. See High 29 C. J. p 350 text and 
notes 41, 42. 


19. See Main 38 C. J. p 334 text 
and notes 36-38. 


20. See Marine Insurance § 268. 


21. Rockaway Park Impr. Co. v. 
New York, 140 App. Div. 160, 124 NYS 
1096, 1097. 


22. Cole v. White, 26 Wend. (N. Y.) 
511, 516. 


23. See cases infra notes 24-36. 


“Sea beach” see Beach 7 C. J. p 
1016; Seashore post. 


“Seaboard” post. 
“Seacoast” post. 
“Sea fish” see Fish 26 C. J. p 593. 
“Seagoing”’ post. 


ground itself is sufficient to pass the 
soil, and the word sea annexed to it 
only shews where it is. situate.” 
Seratton v. Brown, 4 B. & C. 485, 502, 
10 ECL 670, 107 Reprint 1140. 


29. See Ground 28 C, J. p 830 text 
and note 49. 

30. See generally Shipping [36 Cye 
nl 

Parol evidence to show meaning see 
Evidence § 1602 text and note 83. 

31. Sleght v. Hartshorne, 2 Johns. 
(N. Y.) 531, 544. 

“Passport” distinguished see Pass- 
port 47 C. J. p 1375 text and note 81 
[a]. 

32. As subject to tariff acts see 
Customs Duties § 59 note 61. 


33. U.S. v. Hawley, 160 Fed. 734, 


See Coast 11 C. J. p 935 text 
and note 80. 


42. See Sea ante, 
43. Webster New Int. D. 


[a] Mast and sail do not make a 
boat a seagoing vessel. Hodges v. 
Williams, 95 N. C. 331, 336, 59 AmR 
242. 


[b] Receiving ship is not a seago- 
ing vessel within an act of Congress 
relating to rations or commutation 
therefor, Erary “vy. Us) S,, 24) Ct.Ck 
1a LOS 


44. Com. v. Breakwater Co., 214 
Mass. 10, 100 NE 1034, 1037. 


“Barge” 7 C. J. p 922. 


45. Com. v. Huon Channel, ete., SS. 
Co., Ltd., 24 Austr. C. L. R. 385; 389. 


46. As noun see Seals post. 
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impressed with a seal to guarantee security;*? to 
so fasten that the seal, or the band or wrapper fas- 
tened by the seal, must be torn or broken to re- 


move the inclosed article.*§ 


SEAL—SEALING CEREMONY 


ered.”52 


be withdrawn.*® 
“sealed instrument,’’>1 


Phrases: “Sealed envelope,’’®° 
“signed, sealed, and deliv- 


SEAL FISHERIES.®? 


Sealed. As used in statute relating to intoxicating 


liquors, secured with any substance without the de- 
struction of which the cork, plug, or stopper cannot 


47. Webster Int. D. [quot Peo. v. 
eee 103 Misc. 289, 170 NYS 944, 
9 5 


48. Peo. v. Wilcox, supra. 


49. Mitchell v. Crawshaw, [1903] 1 
KSB Ole TO: 


[a] “Corked” and “sealed,” when 
used in reference to bottles, are not 
synonymous. Bottles are corked be- 
fore sealing, and when corked are 
sealed by incasing the mouth in wax, 
or other material used for the same 
purpose, sufficiently close to exclude 
the air. The term ‘sealed,’ as used 
in the act of March 29, 1899 (L. [1899] 
p 137), providing that any person.-who 


raises grapes or berries may make 
wine thereof, and sell in quantities 
not less than one-fifth of a gallon, or 
in sealed bottles, without a license, 
when the same is properly labeled as 
provided by “such act,’’ should be con- 
strued as requiring the incasing of 
the mouth of the bottle in wax after 
it has been corked, and hence the sale 
of wine in bottles which were corked 
only was a violation of the statute. 
aries v. State, 72 Ark. 407, 81 SW 


50. Finn v. Bremerton, 118 Wash. 
3815020372) 974, 197.2: 


“Envelope” 20 C. J. p 1297. 


SEALING CEREMONY. A term used among the 
Mormons** to designate the marriage ceremony.®* 


51. Smythe v. New Providence Tp., 
253 Fed. 824, 831; Cooper v. Dixie 
Cotton Co., 144 Ga. 33, 86 SE 242, 244; 
Empire Trust Co. v. Heinze, 242 N. 
Y. 475, 152 NE! 266, 267. 


“Instrument” 32 C. J. p 944. 


52. Empire Trust Co. v. Heinze, 242 
N. Y. 475, 152 NE. 266, 267. 


53. See Fish § 34. 
54. “Mormon” 41 C. J. p 215. 
55. Hilton v. Roylance,. 25 Utah 


129, 149, 69 P 660, 95 AmSR 821, 58 
LRA 723. See generally Marriage 38 
CAS: DMLZ6s. ; 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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‘SEALS 


By Francis J. Luprs 


[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 889] 


ANALYSIS 


I. DEFINITION AND PURPOSE [§ 1] p 890 


II. NECESSITY, USE, AND EFFECT [§ 2] p 890 


Ill. WHAT LAW GOVERNS [§ 3] p 891 


IV. REQUISITES [§§ 4-7] p 892 
A. In General [§ 4] p 892 
B. Common Forms Considered [§ 5] p 893 
C. Recital in Instrument [§ 6] p 895 
D, Time of Sealing [§ 7] p 896 


V. ADOPTION OF SEALS [( 8] p 896 
VI. EVIDENCE [§ 9] p 896 


VII. QUESTIONS FOR COURT AND JURY [§ 10] p 898 


CROSS REFERENCES 


Abolition of seal as affecting authority to fill up blanks 
see Alteration of Instruments § 136. 

Accord and satisfaction: 

By release under seal see Accord and Satisfaction § 46. 

Of sealed instrument see Accord and Satisfaction § 6. 
Action on sealed instrument see Assumpsit, Action of 

§ 13; Bonds § 144 et seq; Contracts § 818; Covenant, 

Action of § 6 et seq; Debt, Action of § 9. 

Addition or detachment of seal as constituting altera- 
tion of instrument see Alteration of Instruments §§ 
64, : es 

Authority: 

Of partner to execute instrument under seal see Part- 

nership § 305 et seq. 

To affix corporate seal see Corporations § 2547. 
Discharge of contract under seal see Contracts § 623. 
Dispensing with necessity of consideration see Bonds 

§ 30;’ Contracts § 147; Deeds § 42; Frauds, Statute of 

§ 342; Husband and Wife § 725; Mortgages §§ 196, 212; 

Principal and Surety § 78; Vendor and Purchaser [39 

Cyc 1205]. 

Effect of seal on negotiability of: 

Bill or note see Bills and Notes § 200. 

Corporate bond see Corporations § 2571. 

Estoppel by deed as created by sealed instrument see 
Estoppel § 88. 

Execution of sealed instrument by agent See Agency § 
61 et seq. 

Failure to seal bill of exceptions see Appeal and Error 
§ 1911. 

Forgery of see Forgery § 49. 

Judicial notice of official seal see Evidence § 1924. 

Limitation of action on sealed instrument see Gimita- 
tions of Actions § 77 et seq. 

Mailing sealed letter or package containing obscene mat- 
ter see Post Office § 192. 


Mandamus to compel affixing of seal see Colleges and | 


Universities § 21; Mandamus § 470. 
Necessity for, and sufficiency of, seal on: 
Acceptance of assignment for benefit of creditors see 
Assignments for Benefit of Creditors § 479. 
Acknowledgment see Acknowledgments § 175 et seq. 
Affidavit see Affidavits § 114 et seq. 
Agreement: 
Creating equitable lien see Liens § 23. 
To extend time for making award see Arbitration 
and Award § 160. 


Necessity for, and sufficiency of, seal on:—Continued 
Assignment: 
For creditors of corporation see Assignment for Ben- 
efit of Creditors § 165. 

Of judgment see Judgments § 981. 

Of mortgage see Mortgages § 683. 

Of sealed instrument see Assignments § 74. 

Of share of corporation see Corporations § 1045. 

Under insolvency law see Insolvency § 89. 

Award see Arbitration and Award § 276. 
ee of exceptions see Appeal and Error § 1911 

ona: 

Generally see Bonds §§ 19, 20. 

Appeal see Appeal and Error § 1240. 

Attachment see Attachment § 307. 

Bail see Bail §§ 145, 257. 

Certiorari see Cextiorari § 186. 

County see Counties § 335. 

Sequestration see Sequestration [35 Cyc 1401, 1402]. 
Certificate of protest see Bills and Notes § 879. 
Certified copies of public records see Evidence § 977. 
Commercial paper see Bills and Notes §§ 200, 531. 
Commission for depositions see Depositions § 131. 
Contract: 

Generally see Contracts § 122. 

For life annuity see Annuities § 8. 

Coroner’s inquisition see Coroners § 24. 
Corporate paper or instrument see Corporations §§ 

2156, 2451 et seq, 2545 et seq, 2668. 

Ree Pes Deeds § 85 et seq; Joint Stock Companies 
Information see Indictments and Informations § 163. 
Lease see Landlord and Tenant § 412. 

Life insurance policy see Life Insurance § 71. 
Mortgage see Mortgages § 274. 

Order for attachment see Attachment § 146. 

Power of attorney see Agency § 61 et seq. 

Process: 

Generally see Process § 46. 

For summoning grand jury see Grand Juries § 43. 

pee justice of peace see Justices of the Peace 

> I 


Summons see Judgments § 701. 
Heenan of fire insurance policy see Fire Insurance § 
Submission to arbitration see Arbitration and Award 
56, c 
Tax deed see Taxation [37 Cyc 1431]. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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Transcript of record on: 


Action on judgment in sister state see Evidence §§ 


998-1014, 1023-1025. 


Appeal see Appeal and Error § 2176. 


Verification of pleading: 
Generally see Pleading § 860. 
Of libel see Admiralty § 200. 

Warrant: 

County see Counties § 309. 
ar ah see Arrest § 202; 


Writ of: 
Attachment see Attachment § 344. 
Certiorari see Certiorari § 217. 
Error see Appeal and Error § 1291, 
Execution see Executions § 195. 
Notarial see Notaries §§ 34-36. 


Criminal Law §§ 548, 
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Omission of seal: 


[§§ 1-2 


Affecting susceptibility of instrument to forgery see 


Forgery § 25. 


On submission making performance of award condi- 


Award § 545. 


On summons affecting validity of judgment see Judg- - 


ments § 837 


tion precedent to enforcement see Arbitration and 


Proper pleading” on sealed instrument see Covenants § 


aS )ais 


Ratification of instrument executed without corporate 


seal see Corporations § 2551. 

Reformation of instrument lacking seal see Reformation 
of Instruments § 75. 

Revocation of offer under seal see Contracts §§ 105, 106. 

Seal-fisheries see Fish § 34. 

Sealing of jury wheel see Juries § 222. A 

Sufficient evidence of official character of officer taking 
acknowledgment see Acknowledgments § 169. 


I. DEFINITION AND PURPOSE 


[§ 1] At common law, a seal is an impression upon 


wax or wafer, or some other tena 
capable of being impressed.* 


test in the most formal manner the 
instrument.? 


By statute in some 
jurisdictions, a seal is a particular sign, made to at- 


cious substance 


execution of an | 


A public seal has been defined, sometimes by stat- 
ute,® as an impression made of some device, by means 
of a piece of metal or other hard substance, kept and 
used by public authority.* 


Purpose of a seal is to attest in a formal manner 


the execution of an instrument.® 


II. NECESSITY, USE, AND EFFECT® 


[§ 2] Seals are of great antiquit 


ginning at a time when writing was not common but 


when every individual possessed a 
other distinctive device, and in ea 


importance attached to their employment as a means 
However, with the 
erowth of education, the signature to an instrument 


of distinguishing the person.’ 


1. Hawaii.—Ortez v. Bargas, 29 


Hawaii 548, 551 [quot Cyc]. 


Ill.— Woodbury v. U. S. Casualty 
Co., 284 Ill. 227, 120 NE 8. To same 
effect Jackson v. Security Mut. L. Ins. 
Co., 185 Ill. A. 86, 91 [aff 233 Ill. 161, 
84 NE 198]. 


Mo.—State v. Thompson, 49 Mo. 188, 
189 [quot 4 Kent Comm. p 252]; Pease 
v. Lawson, 33 Mo. 35, 39 [quot Alt v. 
Stoker, 127 Mo. 466, 471, 30 SW 132]. 


N. H.—Allen v. Sullivan R. Co., 32 
N. H. 446, 449. 


N. Y.—Gillespie v. Brooks, 2 Redf. 
Surr. 349, 366. To same effect War- 
ren v. Lynch, 5 Johns. 2389, 245; Coit 
v. Millikin, 1 Den. 376, 377. 


Oh.—Osborn vy. Kistler, 35 Oh. St. 
99, 102. 


To same effect In re Nebe, 17 F. Cas. 
No. 10,078, 11 NatBankrReg 289; 
Floyd v. Ricks, 14 Ark. 286, 295, 58 
AmD 374 (where the same definition 
is given to the word “sealing’’); Brad- 
ford v. Randall, 5 Pick. (Mass.) 496, 
4907s \Dasker sv. Bartlett, 95 Cush. 
(Mass.) 359, 364; Providence Tele- 
gram Pub. Co. v. Crahan Engraving 
Co., 24 R. I. 175, 176, 52 A 804; Beards- 
ley v. Knight, 4 Vt. 471, 479. 


[a] Lord Coke’s definition is: 
“Wax with an impression.” 3 Inst. p 
169 [quot Lowe v. Morris, 18 Ga. 147, 
152; Ortez v. Bargas, 29 Hawaii 548, 
551; Woodman v. York, etc., R. Co., 
50 Me. 549, 551; Swink v. Thompson, 
31 Mo. 336, 339; Curtis v. Leavitt, 15 
N. Y. 9, 90; Corlies v. Vannote, 16 N. 
J. lL. 324; Corrigan v. Trenton Dela- 
ware: malls Co. 5 Nyedip Hg..52,. 65; 
Cromwell v. Tate, 7 Leigh (34 Va.) 
301, 304, 30 AmD 506; Jones v. Log- 
wood, 1 Wash. (1 Va.) 42, 43]. 


{[b] “Webster defines a seal to be 
wax affixed to a letter, or instrument, 


y, their use he- 


coat-of-arms or 
rly times much 


and impressed with a seal; also wax, 
wafer, or other adhesive substance 
which closes a letter, or other paper; 
that which confirms or secures con- 
firmation, authentication, attestation.” 
Ortez v. Bargas, 29 Hawaii 548, 551; 
Gillespie v. Brooks, 2 Redf. Surr. (N. 
Vj) S349 2366: 


[c] Other definitions.—(1) ‘A scroll 
with the word seal written in it.” 
Muckleroy v. Bethany, 23 Tex. 163, 
164. (2) “A scrawl, or a mark made 
with a pen in the form of a seal.” 
Miller v. Binder, 28 Pa. 489, 490. (3) 
“A wafer placed at the end of the 
name, with a piece of paper on it, or 
without the piece of paper, and with- 
out any impression.” Corrigan v. 
Trenton Delaware Falls Co., 5 N. J. 


‘Eq. 52, 56 

[d] Imnits ordinary acceptation the 
word “seal” denotes an outward im- 
print. Jenkins v. Atlantic Coast Line 


R. Co., 83 8, Cli473) 66 SE 636. 
“Great seal” 28 C. J. p 825. 


2. See statutory provisions. 

3. See statutory provisions. 

4 Kirksey v. Bates, 7 Port. (Ala.) 
529, 584, 31 AmD 722. 

Sreeblackwa. Dy [quot™ sone ve 


Guynes, 118 La. 344, 42 S 959, 960]. 


6. By particular persons, bodies, 
and officers, and on particular instru- 
ments see Cross References supra p 
889. 

Equitable relief where seal omitted 
by mistake see Deeds § 79; Equity § 
195; Mortgages § 52; Reformation of 
Instruments § 75. 


7. U. S. v. Stephenson, 27 BK. Cas. 
No. 16,386, 1 McLean 462; Lowe v. 
Morris, 18 Ga. 147; Cooper v. Rankin, 
5 Binn. (Pa.) 613; Cromwell v. Tate, 
7 Leigh (84 Va.) 301, 30 AmD 506; 
Jones v. Logwood, 1 Wash. (Va.) 42. 


has now become more important than the seal,® and 
seals have lost their former dignity and importance® 
and been retained merely or principally for the pur- 
pose of authenticating documents,!° thereby adding 
“factitious dignity” to such documents.!# 
by statute seals have been abolished either entirely 
in some ‘jurisdictions?? or with certain exceptions 


Moreover, 


8. Lowe v. Morris, 13 Ga. 147; Mc- 
a he McDill, 1 Dall. (Pa.) 63,,1 L- 
ed. B 


“In modern times the attaching of 
a seal to a signature is not regarded 
with the reverence which was former- 
ly the case.” Burton v. Gray, 57 Mich. 
622, 634, 24 NW 6388. 


9. Peo. v. Ford, 294 Ill. 319, 128 
NE 479; Miller v. Wiseman, 125 Me. 
4, 130 A 504; Alexander v. Equitable 


L. Assur. Soc., 233 N. Y. 300; 135 NE 
509; Harris v. Shorall, 280 N. Y. 343, 
130 NE 572; Lagumis v. Gerard, 116 
Misc. 473, 190 NYS 207; Bryan v. Foy, 
GION 2 @sn453 


[a] Mere formality.—Peo. v. Ford, 
294 Ill. 319, 128 NE 479. 


10. Miller v. 
4, 130 A 504. 

“Authentication” 6 C. J. p 863. 

Lik. 
Corp., 205 Ill. A. 387 [foll Woodbury 
v. U. S. Casualty Co., 205 Il. A. 404; 
Woodbury v. Continental Casualty 


Co., 205 Tll. A. 403]; Steele v. Curle, 4 
Dana (Ky.) 381. 


Wiseman, 125 Me. 


“A.seal, generally speaking, mere- 
ly adds factitious dignity to a docu- 
ment; more conclusiveness, as mere 
evidence of the agreement of the par- 
ties.”’” Woodbury v. Ocean Acc., ete., 
Corp.,- 205 - TM: RAG s38i%er 40s 


[a] In Louisiana a seal adds no 
obligatory force to an instrument 
when its execution is admitted or 
proven; its sole effect is to confirm 


the signature. Bell v. Keefe, 13 La. 
Ann, 524. 
12. See statutory provisions. 


{a] In Mexican jurisprudence seals © 


are not recognized. 
sette, 5 Cal. 467. 


Posten v. Ras- 


For later cases, developments anid changes in the law see Annotations, same title and section number, 


Woodbury v. Ocean Acc., ete., | 


Pree 


eo 


{ 


§§ 2-3] 


in others.18 
Effect of seal or lack of it. 


tween sealed and unsealed 


[§ 3] As the validity of a seal directly affects the 
obligation of a contract, it is to be tested by the 
lex loci contractus;?* but the sufficiency of the seal 
of an instrument executed in one state but contem- 
plating performance in another state is to be tested 


While the decided 
tendeney of modern decisions is to minimize if not 
to entirely do away with the old distinctions be- 
instruments,?4 
the strict common-law rule, the effect of a seal being 
affixed to a private written instrument is to convert 
it into a specialty,!® but the recognition of an un- 
sealed instrument by a sealed instrument does not 
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confer upon the former the character of an instru- 


under | strument;!® 


Ill. WHAT LAW GOVERNS?3 


tractus.?® 


and governed by the laws of the latter state;?* and 


[b] No retroactive effect.— Wisdom 
v. Reeves, 110 Ala. 418, 18 S 13. 


13. See statutory provisions. 


[a] In Texas the statute of Febr. 
2, 1858, dispensing with seals, ex- 
cepting such contracts, etc., as are 
made by corporations, was said to be 
intended to embrace every instrument 
in the execution of which seals or 
scrolls had been used before that time. 
Clayton v. Mooring, 42 Tex. 182 


tea Cal.—Ortman v. Dixon, 13 Cal. 


D. C.—Rockwell v. Capital Tract. 
Co., 25 App. 98; Brown v. Commercial 
ins. Co., 21 App. 325. 


Ga.—Allen v. Montgomery, 
A. 817, 105 SE 33. 


N. Y.—Peterson v. New York, 194 
N. Y. 437, 87 NE 772; Bridger v. Gold- 
smith, 143 .N. Y. 424, 38 NE 458. 


Vt.—Paddleford v. Thacher, 48 Vt. 
574. 


See Kulp v. March, 13 Montg. Co. 
(Pa.) 17 (holding that a seal is only 
evidence of consideration when the in- 
strument is delivered). 


“The difference between instru- 
ments sealed an’d unsealed is at least, 
at this day, a mere arbitrary and un- 
meaning distinction made by technical 
law, unsustained by reason.” Ortman 
veeixon, 13 /Cals 33, 3.1 


[a] The original common-law rule 
that a seal is essential to the validity 
of a writing, should have no place in 
modern jurisprudence. Allen v. Mont- 
gomery, 25 Ga. A. 817, 105 SE 33. 


15. Allen v. Montgomery, 25 Ga. 
A. 817, 105 SE 33; Spencer v. Hunting- 
ton, 100 App. Div. 463, 91 NYS 561. 


16. Crouse v. McKee, 14 NYSt 158. 
17. See supra text and notes 12, 13. 


18. Ark.—Daniel v. Garner, 71 Ark. 
484, 76 SW 1063; Dyer v. Gill, 32 
Ark, 410. 


Mich.—Barton v. Gray, 57 Mich. 622, 
24 NW 638; Lockwood v. Bassett, 49 
Mich. 546, 14 NW 492; Fowler v. Hy- 


25 Ga. 


land, 48 Mich. 179, 12 NW 26; Mc- 
Kinney v. Miller, 19 Mich. 142. 
Minn.—J. B. Streeter, Jr., Co. v. 


Janu, 90 Minn. 393, 96 NW 1128. 


‘ Nebr.—Montgomery v. Dresher, 90 
Nebr. 632, 1834 NW 251, 38 LRANS 
423. 


Tex.—Jacobs v. McClintock, 5a, Dex 
72; Clayton v. Mooring, 42 Tex, 182; 
Courand v. Vollmer, 31 Tex. 397; Rus- 
sell v. McCampbell, 29 Tex. 31; Foster 
v. Champlin, 29 Tex. 22. 


Wash.—McLeod vy. Morrison, 66 


Wash. 683, 120 P 528, 38 LRANS 783; 
Abb v. Northern Pac. R. Co., 28 Wash. 
428, 68 P 954, 92 AmSR 864, 58 LRA 
293; Williams v. Blumenthal, 27 
Wash. 24, 67 P 393. 


Wyo.—Natrona Power Co. v. Clark, 
31 Wyo. 284, 225 P 586. 


fa] Unsealed instrument has all 
force and effect of a sealed instru- 
ment of the same tenor. McKinney 
v. Miller, 19 Mich. 142. 


{b] In Oregon, under a _ statute 
providing that there is no ‘difference 
between sealed and unsealed writings, 
except as to the time of commencing 
actions thereon and except that a seal 
is primary evidence of consideration, 
a seal is still considered a matter of 
substance and not of surplusage. Os- 
borne v. Hubbard, 20 Or. 318, 25 P 
1021, 11 LRA 833. 


19. U.S.—Southern R. Co. v. Clark, 
233 Fed. 900 (construing Tennessee 
statute). 


Mo.—State v. Parke-Davis, 191 Mo. 
A. 219, 177 SW 1070. 


Nebr.—Fitzgerald v. Union Stock 
Yards Co., 89 Nebr. 393, 131 NW 612, 
33 LRANS 983. 


Tex.—Jacobs v. McClintock, 53 Tex. 
72. ‘Courand v.- Volimer; 31 Tex. (397; 
Foster v. Champlin, 29 Tex. 22. 


Wash.—McLeod v. Morrison, 66 
Wash. 6838, 120 P 528, 38 LRANS 783. 


20. U. S.—Irwin v. Brown, 13 F. 
CasieNo 7080; 26Cranch. CG, (314, 


Tll.—Edwards v. Dillon, 147 Ill. 14, 
35, NB 135, 37) AmSR 199: 


Mass.—Clarke v. Pierce, 215 Mass. 
552, 102 NE 1094, AnnCas1914D 421; 
Blanchard v. Blackstone, 102 Mass. 
343; Sherman yv. Fitch, 98 Mass. 59; 
Tapley v. Butterfield, 1 Metc. 515, 35 
AmD 3874. 


Mich.—Barton vy. Gray, 57 Mich. 622, 
24 NW 638. 


N. J.—Wagoner v. Watts, 44 N. J. 
T2eL2 65 


N. Y.—Briggs v. Partridge, 64 N. 
Y. 35%, 2% AmR 6175 Ford v. Williams, 
roe Yom Oiladl, eOiL AmD 83; Wood v. 
Auburn, etc., Tee Co. 8 (N. Y. 160, Seld. 
79; Worrall v. Munn, 5 N. Y. 229, 55 
AmD 330; Wood v. Wise, 153 App. 
Div. 2238, 137 NYS LOL. 


Pa.—Stevens v. Philadelphia Ball 
Club, 142 Pa. 52, 21 A 797, 11 LRA 
860. 


Porto Rico.—Porto Rico Fruit Un- 
ion v. New York, etc., SS. Co., 12 Porto 
Rico Fed. 448. 


Eng.—Marchant v, Morton, 


: [1901] 
2 K. B. 829; 


Hunter v. Parker, 7 M. 


ment under seal.?® 
required,’* the absence or. presence of a seal marks 
no distinction between a sealed and an unsealed in- 
and the addition or the omission of a 
seal does not affect the force of the instrument,!® and 
may be disregarded.?° 
tains in law certain characteristics peculiar to it- 
self,?1 such as limiting a right of action.?? 


However, where a seal is not 


Nevertheless a seal still re- 


where the remedy upon a written instrument depends 
upon the question whether it is sealed or unsealed, 
it is well settled that the sufficiency of the seal is 
to be tested by the lex fori and not the lex loci eon- 


& W. 322, 151 Reprint 789. 


{a] In Georgia (1) while some 
cases have given effect to a _ seal 
placed on an instrument by an agent, 
although a seal was not required 
(Neely v. Stevens, 138 Ga. 305, 75 SE 
159; Lynch -y. Poole, 138 Ga. 303, 75 
SE 158; Van Dyke v. Van Dyke, 123 
Ga. 686, 51 SE 582, 3 AnnCas 978; 
Overman v. Atkinson, 102 Ga. 750, 29 
SE 758; Pollard v. Gibbs, 55 Ga. 45; 
Rowe v. Ware, 30 Ga. 278; Dalton 
Buggy Co. v. Wood, 7 Ga. A. 477, 67 
SE 121; Hayes v. Atlanta, 1 Ga. A. 25, 
57 SE 1087), (2) an early decision to 
the contrary (Drumwright v. Philpot, 
16 Ga. 424, 60 AmD 738) (3) has never 
been overruled (Allen v. Montgomery, 
25 ‘Ga. “A; 81%, 105 SH 33),'.G@)? and 
the true rule has been held to be that 
such seal has no effect and will be 
treated as surplusage (Allen v. Mont- 
gomery, supra). 


21. Peterson v. New York, 194 N. 
Y. 437, 87, NE 772; Ottman v. Nixon- 
Nirdlinger, 301 Pa. 234, 151 A 879. 


22. Ottman v. Nixon-Nirdlinger, 
supra. 


Limitations in particular actions 
see Agency §§ 524, 599; Contracts § 
818; Covenants §§ 24, 18 


23. See peouer aly Conflict of Laws 
12 C. J. p 427. 


24. Woodbury v. U. S. Casualty 
Co., 284 Ill. 227, 120 NE 8; Curtis v. 
Leavitt, (ifs) Lp es 9, 90. 


[a] When common law governs.— 
In the absence of evidence of the law 
of the state where the instrument was 
executed, the sufficiency of the seal 
will be tested by the principles of the 
common law. Woodbury v. U. S. 
Casualty Co., 284 Ill. 227, 120 NE 8, 13 


[eit Cyc]; Waln Vv. Waln, BSN. Jie) dae 
429, 22 A 208. 

25. Warren v. Lynch, 5 Johns. (N. 
Y.) 239 


26. U.S.—lLe Roy v. Beard, 8 How: 
451,12 L. ed. 1151; U.S. Bank v. Don- 
nally, 8 Pet. 361, 8 L. ed. 974. 


Ill.—Woodbury V.. U.S. sCasualty 
Co., 284 Ill, 227, 120 NE 8, 13 [cit 
Cyc]. 


Ky.—Steele v. Curle, 4 Dana 3881. 


Md.—Trasher v. Everhart, 3 Gill & 
J. 234, 


Mo.—Dorsey v. Hardesty, 9 Mo. 
157; Broadhead v. Noyes, 9 Mo. 56. 


N. H.—Douglas v. Oldham, 6 N. 
H, 150. 


N. Y.—Andrews v. Herriot, 4 Cow. 
508 [overr Meredith v. Hinsdale, 2 
Cai. 362]. 
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[$ 4] A. In General. 


Eng.—Adam v. Kerr, 1 B. & P. 360, 
126 Reprint 952 (where the court 
granted a rule to show cause why a 
verdict should not be set aside be- 
cause of the admission of evidence of 
a custom in Jamaica of substituting a 
mark for a seal). 


‘27, Reauisites of notarial seal see 
Notaries § 36. 


-° 23. U. S.—vU. S. v. Stephenson, 27 
F. Cas. No. 16,386, 1 McLean 462. 


cor tiie as v. Goodwin, 5 Cal. 


Me.—McLaughlin v. Randall, 66 Me. 
2263 eavVioodman "vei Work, ‘etc Re Co,, 
50 Me. 549. 


Mass.—Bates v. Boston, etc., R. Co., 
10 Allen 251. 


Mo.—Swink v. Thompson, 
336. 


N. H.—Allen v. Sullivan R. Co., 32 
N. H. 446. 


N. J.—Force v. Craig, 
202. 


Pa.—Dunean v. Duncan, 1 Watts 
SOLS MWialhese Sta > el2as won oal evi 
on other grounds 121° Pa. 192, 25 A 
500, 1 LRA 861]. 


S. D.—Philip v. 
220,105 NW 467. 


Vt.—Beardsley v. Knight, 4 Vt. 471. 


fa] In New York (1) prior to L. 
(1892) ce 677 § 13 [Gen. Constr. L. § 
44] making the word ‘seal’ or the 
letters “L. S.”’ opposite the signature 
sufficient as a seal, the common-law 
rule was substantially adhered to 
(Solon vy. Williamsburgh Sav. Bank, 
114 N, Y. 122, 21 NE 168; Coit v. Mil- 
liken, 1 Den. 376; Farmers’, etc., Bank 
v. Haight, 3 Hill 493; Rochester Bank 
v. Gray, 2 Hill 227; Warren v. Lynch, 
5 Johns. 239) (2) except as to corpo- 
rate and Official seals, in regard to 
which the rule has been modified by 
statute (2 Rev. St. 404 § 61; Gen. 
Constr. L. § 43; and see Corporations 
§ 406; Notaries § 36), (3) and these 
statutes have been held not to do 
away with the common-law rule in re- 
gard to classes of persons not named 
in the statutes (Farmers’, etc., Bank 
v. Haight, 3 Hill 493; Coit v. Milliken, 
1 Den. 376), (4) or in territory over 
which the statutes do not extend 
(Rochester Bank v. Gray, 2 Hill 227). 
(5) The cases of Curtis v. Leavitt, 15 
N. Y. 9, an'd Rose v. Bedell, 12 N. Y. 
Super. 462, decided before the enact- 
ment of this statute and holding that 
where the paper is of sufficient tenac- 
ity to receive and retain the impres- 
sion, an actual seal stamped thereon 
is a seal within the strict definition of 
the common law, have been distin- 
guished in a later case on the ground 
that they relate only to corporate and 
notarial seals and that in the first 
case it was only decided that a seal 
was not necessary to the validity of 
the instruments (Solon v. Williams- 
burgh Sav. Bank, 114 N. Y. 122, 21 NE 
168). 


31 Mo. 


Ties lice kas 


Stearns, 20 S. D. 


It was the early rule at 
common law that there must be an actual sealing, 
consisting of the impression of an individual mark 
or device upon wax or other adhesive substance.?® 
At common law a scroll is not a sufficient seal,?° al- 
though referred to as such in the instrument,*° but 
a piece of paper attached to the instrument by a 
wafer or other tenacious substance is sufficient.?+ 
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IV. REQUISITES?’ 


Conn.—Fish v. Brown, 17 Conn. 


Q 
o 


29. 
il 
25 Ga. 


Ga.—Johnston vy. Crawley, 
316, 71 AmD 173. 


Hawaii. Ortez v. Bargas, 29 Ha- 
waii 548. 


Ill.— Woodbury v. U. S. Casualty 
Co., 205 Ill. A. 404; Woodbury v. Con- 
tinental Casualty Co., 205 Ill. A. 403; 
Woodbury v. Ocean Acc., ete., Corp., 
205 Ill. A. 387. 


Me.—McLaughlin v. Randall, 66 Me. 
226. 


Mass.—Hendee v. Pinkerton, 14 Al- 
len 381. 


x N. H.—Douglas v. Oldham, 6 N. H. 
50. 


N. Y.—Solon v. Williamsburgh Sav. 
Bank, 114 N. Y. 122, 21 NE 168; An- 
drews v. Herriot, 4 Cow. 508; Warren 
v. luynch, 5 Johns. 239. 


Vt.—Beardsley v. Knight, 4 Vt. 471. 


5 Ont.—Thompson v. Skill, 13 OntWR 
Os 


30. Douglas v. Oldham, 6 N. H. 
150; Solon v. Williamsburgh Sav. 
Bank, 114 N. Y. 122; 21,.NE 168; An- 
drews v. Herriot, 4 Cow. (N. Y.) 508; 
Warren v. Linch, 5 Johns, (N. Y.) 239. 


fa] Circular ink mark is not a seal 
at common law, although referred to 
as such in the instrument. Ortez v. 
Bargas, 29 Hawaii 548. 


31. Me —Maddocks v. Keene, 
Me. 469, 96 A 785, 786; 
v. Randall, 66 Me. 226. 


Mass.—Bradford v. Randall, 5 Pick. 
496; Tasker v. Bartlett, 5 Cush. 359. 


Mo.—Turner v. Field, 44 Mo. 382; 
Pease v. Lawson, 33 Mo. 35. 


N. Y.—Gillespie v. Brooks, 2 Redf. 
Surr. 349 


N. C.—Hughes Vv. 
127. 


fa] Stamps, when used as Seals, 
have been held sufficient. Van Bokke- 
len v. Taylor, 62 N. Y. 105 (internal 
revenue stamps); Matter of Mount, 2 
Redf. Surr. (N. Y.) 405; Sprange v. 
Barnard, 2 Bro. Ch. 585, 29 Reprint 
320. : 

[b] Wafer, or other tenacious sub- 
stance, upon which an impression is 
or may be made, is sufficient under the 
common-law rule. Tasker y. Bartlett, 


114 
McLaughlin 


Debnam, 53 N. C. 


5 Cush. (Mass.) 359. 
32. See cases infra notes 34-42. 
33. See statutory provisions. 
34. Me.—Miller v. Weisman, 125 


Me. 4, 130 A 504; Woodman y. York, 
etc., R. Co., 50 Me. 549. 


Mo.—Pease v. Lawson, 38 Mo, 35; 
Swink y. Thompson, 31 Mo. 336. 


N. J.—Force v. Craig, 7,.N. J. L. 


272. 


[§ 4 


However, the common-law rule has been consider- 
ably modified by both decision®? and statute,** and 
sealing has become constructive rather than actual,** 
being considered largely a matter of intention,®° 
so that at the present time, although the use of the 
common-law seal is permissible,?® the use of wax or - 
other adhesive substance is not required;*"- hence, 


att —Osborn v. Kistler, 35 Oh. St. 


eet v. Nissley, 156 Pa. 329, 
27 A 242; McDill v. McDill, 1 Dall. 
Gide Leela. ed. 38. 


R. I.—Providence Telegram Pub. 
Co. v. Crahan Fee Co., 24 R. 
EL 7 oye O 2 ASO 


S. D.—Philip v. Stearns, 20 S. D. 
220, 105 NW 467 


jgrenn Whitley v. Davis, 1 Swan. 


Ont.—Hamilton v. Dennis, 12 Grant 
Chin 325. 


35. U. S.—Jacksonville, ete, R., 
ete.,, Co. iva Hooper, 160° Ur “S: 514, 
16 SCt 379, 40 L. ed. 515. 


Ala.—Lindsay v. State, 15 Ala. 43. 


Pa.—Hacker’s App., 121 Pa. 192, 
15.- A, 500; 1s RA) S86Ls5 Bennett ive 
Allen; 10) Pa. (Cos 256. 


S..C.—McKain v. Miller, 
Lisls. 


S. D.—Philip v. Stearns, 20 S. D 
220, 105 NW 467, 11 AnnCas 1108. 


36. Floyd v. Ricks, 14 Ark. 286, 
58 AmD 374; Alt v. Norman, 128 Mo. 
330, 30 SW 1031; Alt v. Stoker, 127 
Mo. 466, 30 SW 132; Osborne v. Hub- 
Be 20 Or. 318, 25 P 1021, 11 LRA 


37. U.,S.—Pierce v. Indseth, 106 
U.S. "546; 1 SCt 4185 27 1) veal ore 
Follett v. Rose, 9 F. Cas. No. 4,900, 
3 McLean 332; In re Nebe, 17 FE. 
Cas. No. 10,073, 10 NatBankrReg 289; 
We-Sk XA Coffin, 25 F. Cas. No. 14,823, 


26 Sac: 


Bee 140. 

Ala.—Bradley v. Northern Bank, 
60 Ala. 252. 

Ind.—Vanblaricum v. Yeo, 2 
Blackf. 322. 


Mo.—Meyers v. Russell, 52 Mo. 26. 
Contra Gates v. State, 13 Mo. 11 
(when a public record is authenticat- 
ed by the private seal of an officer). 


N. H.—dAllen v. Sullivan R. Co., 
32 N. H. 446; Carter v. Burley, 9 
IN EL. 558. 


Pa.—Lorah 
27 A 242; 
63, 1 L. ed. 


S. C—McClamroch Marble, etc., 
Co. Vv. Bristow, 94 S.C.) 252) “Gls 


v. Nissley, 156 Pa. 329, 
erie v. McDill, 1 Dall. 


923; Relph v. Gist, 15°S. C.. i, 26n6 
Eng.—In re Sandilands, L. R. 6 
GoPets Riess Syn Site Paul, TOs 


Be 232, 58 Cr "332, 115 Reprint 476. 


Ont.—In re Bell, 1 Ont. 125; Ham- 
on v. Dennis, 12 Grant Ch. (Ont.) 


[a] It is the impression which 
constitutes the seal and not the wax. 
Connolly v. Goodwin, 5 Cal. 
Relph, veGist, 15 S. Of e267 


For later cases, developments and changes in the law see Annotations, same title and section number, 


220; 


§§ 4-5) 


both written*® and printed®® seals are valid, and 
an impression stamped into the paper is a sufficient 
The seal need not be of any particular form 
or figure;+! and some courts have gone to the extent 
of holding that any mark, blot, or flourish is suffi- 
cient, provided it is intended as a seal.*? 

Seal affixed by person without authority to affix it 
is regarded as a nullity, and the instrument to which 
it is attached is treated as an unsealed instrument.*? 


A seal, to be given effect as such, 


seal.4° 


Place of seal. 


38. Cal.—Hastings v. Vaughn, 5 
Cai. be 

Fla.—Langley v. Owens, 52 Fla. 
302, 42 S 457, 11 AnnCas 247. 

Miss.—Whittington v. Clarke, 16 
Miss. 480. 

Pa.—McDill v. McDill, 1 Dall. 63, 
Pes Cd. 23S. 


S. D.—Philip v. Stearns, 20 S. D. 
220, 105 NW 467, 11 AnnCas 1108. 


39. D. C.—Green v. Lake, 13 D. 
Gs 162: 
Fla.—Langley v. Owens, 52 Fla. 


302, 42 S 457, 11 AnnCas 247. 


Ga.—Stansell v. Corley, 81 Ga. 453, 
8 SE 868. 


Tll.—Doe v. McMahon, 4 Ill. 12; 
Jackson v. Security Mut. L. Ins. Co., 
Ses A. 86 [aff 233 Ill. 161, 84 NE 


Miss.—Whittington v. Clarke, 
robe 480; Wanzer v. Barker, 5 


“ge ipa as v. Kistler, 35 Oh. St. 


16 
Miss. 


S. C.—Giles v. Mauldin, 41 S. C. 
ie. alls 


Va.—Buckner v. Mackay, 
488. 


Contra Connor-Ruddy Co. v. Robin- 


2 Leigh 


son-Whyte Co., 19 Ont. L. 133, 14 
OntWR 284; Thompson vy. Skill, 13 
OntWR 887. 


Adoption of: 
Printed seal see infra § 7. 
ue speed of another signer see infra 


40. U. S.—Pierce v. Indseth, 106 
WS Pode. at Or 41 8,uovnelnn edu 054: 
Pillow v. Roberts, 13 How. 472, 14 
L. ed. 228 [rev 20 'F. Cas. No. a} bs 909, 
Hempst. 624]; Follett v. Rose, 9 F, 
Cas. No. 4,900, 3 McLean 332. 


Cal.— Hastings v. Vaughn, 5 Cal. 
315; Connolly v. Goodwin, 5 Cal. 220. 


Mass.—Hendee v. Pinkerton, 14 
Allen 381 [foll Royal Bank v. Grand 
Junction R., etc., Co., 100 Mass. 444, 
97 AmD 115]. 


N. H.—Allen’ v. Sullivan R. Co., 
32 N. H. 446. 


N. J.—Corrigan v. mentee Dela- 


ware Falls Co., 5 N. J. Eq 
Ont.—In re Croome, 6 Ont. 188; In 
re Miles, 28 U. C. Q. B. 333; Foster 


v. Geddes, 14 U. C. Q. B. 239. 


[a] Any forcible indentation on 
the parchment is sufficient, where 
there is an intention to seal the in- 
strument. Follett v. Rose, 9 F. Cas. 
No. 4,900, 3 McLean 332. 


[b] “Formerly wax was the most 
convenient and the only material 
used to receive and retain the im- 
pression of a seal. Hence it was 
said: sigillum est cera impressa, 
quia cera sine impressione non est 
sigillum. But this is not an allega- 
tion that an impression without wax 
is not a seal. And for this reason 
courts have held than an impres- 
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sion made on wafers or other adhe- 
sive substance capable of receiving 
an impression will come within the 
definition of cera impressa. If, then, 
wax be construed to be merely a gen- 
eral term, including within it any 
substance capable of receiving and 
retaining the impression of a Seal, 
we cannot perceive why paper, if it 
have that capacity, should not as 
well be included in the category. 
The simple and powerful machine 
now used to impress public seals 
does not require any soft or adhe- 
sive substance to receive or retain 
their impression. The impression 
made by such a power on paper is 
as well defined, as durable, and less 
likely to be destroyed or defaced by 
vermin, accident, or intention, than 
that made on wax. It is the seal 
which authenticates, and not the sub- 
stance on which it is impressed; and 
where the court can recognize its 
identity, they should not be called 
upon to analyze the material which 
exhibits it.’”’ Pillow v. Roberts, 13 
How. (U. S.) 472, 478, 14 L. ed. 228 
[quot Pierce v. Indseth, 106 U. S. 
546, 1 SCt 418, 27 L. ed. 254]. 


[c] In New York, an impression 
upon the paper alone was insufficient 
as a common seal. Coit v. Milliken, 
1 Den. 376; Farmers’, etc., Bank v. 
Haight, 3 Hill 493; Rochester Bank 
v. Gray, 2 Hill 227. See also supra 
note 28 [a]. 


41. U. S.—Jacksonville, 
etc., Co. v. Hooper, 160 U. 
SCt 379, 40 Ll. ed. 515. 


Miss.—Sharpley v. Plant, 79 Miss. 
175, 28 S 799, 89 AmSR 588. 


Pa.—Hacker’s App., 121 Pa. 192, 204, 
15 A 500, 1 LRA 861. 


S. .C.—McClamroch Marble, etc., Co. 
v. Bristow, 94 S. C. 252, 77 SH 923. 


W. Va.—Pardee v. Johnston, 70 W. 
Va. 347, 74 SH 721 


“A seal is not ees of any 
particular form or figure; when not 
of wax it is usually made in the form 
of a scroll, but the letters ‘L. S.’ or the 
word ‘Seal,’ inclosed in brackets or 
in some other design, are in frequent 
use. It may, however, consist of the 
outline without any inclosure; it 
may have a dark ground or a light 
one; it may be in the form of a cir- 
cle, an ellipse, or a scroll, or it may 
be irregular in form; it may be a 
simple dash or flourish of the pen. 
. . . Its precise form cannot be de- 
fined; that, in each case, will depend 
wholly upon the taste or fancy of 
the person who makes it.” Hacker’s 
App., Supra. 


[a] Any device designed to repre- 
sent a seal is sufficient. Sharpley v. 
Plant, 79 Miss. 175, 28 S 799, 89 AmSR 
588. 


ete.5  R., 
S. 514, 16 


[b] Usual mode is to make a circu- 
lar, oval, or square mark_opposite the 
name of the signer. Taylor v. Glaser, 
2 Serg. & R. (Pa.) 502. 


42. Bobe v. Moon Bldg. Assoc., 8 
Oh. Dec. (Reprint) 164, 6 CincLBul 
124; Lorah v. Nissley, 156 Pa. 329, 27 


A 242; Long v. Ramsay, 1 Serg. & R. 
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need not necessarily be in juxtaposition with the 
signature,** and hence the fact that a seal is not on 
a line with the signature does not affect its valid- 
ity,*® its position being immaterial.*® 


[§ 5] B. Common Forms Considered.** 
compliance with the modern rule as to the requisites 
of a seal,*® it is very generally held that there is a 
sufficient sealing when there is affixed to the signa- 
ture a seroll or scrawl*® accompanied by the word 


As a 


(Pa.) 72. 


{a] Short dash made with a pen, 
following the signature, has been held 
to be a sufficient seal, although sim- 
ilar marks for punctuation were used 
in the instrument. Hacker’s App., ae 
Pa. 192,15 A 500, 1 LRA 861 [rev 5 
Pan iCosn baile 


[b] Flourish under nanie of a per- 
son signing an instrument has been 
held not a seal, although the instru- 
ment contained a recital that it was 


sealed. Taylor v. Glaser, 2 Serg. & 
R. (Pa.) 502. 
[c] Mere flourish of pen in contin- 


uation of last letter of a,;man’s name 
in affixing his signature is not such 
a scrawl as will constitute a seal, 
where it is not made by way of a seal. 
Oe eles v. Riley, 5 Mo. 280, 32 AmD 


[ad] Mere touching of the paper 
with the end of a poker, which makes 
no impression on the paper, is not suf- 
ficient. Clement v. Donaldson, 9 U. C. 

B. (Ont.) 299. 


{e] Ribbon inserted in slit in a 
parchment has been held not to be a 


seal. Duncan v. Duncan, 1 Watts 
(ea) 322.. Contra In re Sandilands, 
R. 6 C. P. 411 (ribbon attached 


bs wax); Hamilton vy. Dennis, 
12), Grant Ch (Ont. _325. 


43. Murphy v. Penniman, 105 Md. 
452, 66: A 282, 121 AmSR 583 (receiv- 
er); Winter vy. Kansas City Cable R. 
Co., 73 Mo. A. 173 (curator). 


44. Brown v. Commercial F. Ins. 
Cofi2zt Apps. CD. .Crs25: 


45. Harrell v. Butler, 92 N. C. 20; 
U. S. v. Mercantile Trust Co., 213 Pa. 
411, 62 A 1062; McClamroch. Marble, 


Se CO. vi. Bristow, 94 S. C.252, 77 SH 


46. Liggett v. Long, 19 Pa. 499 
[quot Waln’s Est., 5 Pa. Co. 52 (rev 
on other grounds 121 Pa. 192, 15 A 500, 
1 LRA 861)]; Pardee v. Johnston, 70 
W. Va. 347, 74 SE 721. 


47. Corporate seals see Corpora- 
tions § 406. 


48. See supra § 4. 


49. U. S—uwU. S. v. Stephenson, 27 
F. Cas. No. 16,386, 1 McLean 462. 


Pe a SE! v. Wilburn, 8 Ark. 


Ga.—Harden v. Webster, 29 Ga. 427; 
Johnston v. Crawley, 25 Ga. 316, 71 
AmD 173 


Ill.—Hames vy. Preston, 20 Ill. 389. 


lr eee v. Powers, 5 Blackf. 
Md.—Thrasher v. Everhart, 3 Gill 
& J. 234. 


Miss.—Thompson v. Poe, 104 Miss. 
586, 61 S 656; Hudson v. Poindexter, 
42 Miss. 304; Wanzer v. Barker, 5 
Miss. 363. 


Mo.—Walker v. Keile, 8 Mo. 301. 


Oh.—Michenor v. Kinney, Wright 
460; Howe v. Dawson, Tapp. 201. 


pina pee v. Ramsay, 1 Sere. & R. 
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“Seal,”®° the letters “L. S.,”°! a scroll containing ei- 
ther the word “Seal’’®? or the letters “L. $.”°* 
some jurisdictions, when these devices are used in- 


_§. C.—Parks v. Duke, 13 8. CG L. 
380. 
Va.—Pollock v. Glassell, 2 Gratt. 


(43 Va.) 439; Jones v. Logwood, 1 
Wash. (1 Va.) 42. 


[a] In New Jersey (1) it was for- 
merly held that a scroll was sufficient 
where the instrument was for the 
payment of money (Force v. Craig, 
fiecNgivemmania) ie) -butothat an. 176: 
gard to other instruments, wax, wafer, 
or something susceptible of receiv- 
ing and retaining an impression, was 
necessary (Perrine v, Cheeseman, 11 
N. J. L. 1745 19 AmD 388; Hopewell 
py VvemeATWelly Gp NG MUN: wd tu. 169). 
(3) However, the statute has been 
broadened so as to render sealed all 
instruments executed with a scroll, 
or other device by way of seal. Waln 
v. Waln, 53 N. J. L. 429; 22 A 203. 


fb] “Scroll” is defined as a flour- 
ish, tracing, mark or design used in 
place of a seal. Webster D. [quot 
Pardee vy. Johnston, 70 W. Va. 347, 74 
SE 721, 722). 


[ec] No additional word or letter 
is essential to validity of a scrawl 


asa seal. Kilgore v. Powers, 5 Blackf. 
(Ind.) 22. 
[d] Letters “L. S.” need not ac- 


company the _ scrawl. 
Wilburn, 8 Ark. 155. 
Not eumcen at common law see 
supra § 4 
50. ; 
L. Ins. Co., 233 Ill. 161, 84 NE 198. 


Minn.—Cochran v. Stewart, 57 
Minn. 499, 59 NW 548. 


N. Y.—Brooklyn Public Library v. 
now York, 222 App. Div. 422, 226 SOS 


Pa. toe v. Nissley, ESO Pa. 329, 


Anderson v. 


27 A 


S2'C-—Cook v. Cooper; 59S. C.. 560, 
38 SE 218. 


S. D.—Green v. Frick, 25 S. D. 342, 
126 NW 579; Philip v. Stearns, 20 S. 
D; 220, 105 NW 467. 

SE oe ie ta v. Davis, 1 Swan 
Bdd6 

Va. 28 Gratt. (69 
Va.) 627. 

[a] Wot sufficient at common law. 


—Beardsley v. Knight, 4 Vt. 471. 


51. Spiller-Beall Co. v. Hirsch, 18 
Ga. A. 450, 89 SE 587; Doe v. McMa- 
hon, 4 Ill. 12; McKain y. Miller, 26 
Sy Cru oles 


[a] Engraved scroll half hidden 
in the engraved border of an instru- 
ment which is ingeniously and deceit- 
fully turned so as to make the letters 

. 8.” appear on close inspection, 
while a casual observer would not 
notice it, will not constitute the in- 
strument a sealed instrument. Ban- 


eroft v. Haines, 2: Pa. Dist. 373, 18 
Pa. Co. 116. 
52. U. S.—Jacksonville, etc., Nav. 


Co. v. Hooper, 160 U. S. 514, 16 SCt 
379, 40 L. ed. 515. 


Ala.—Lindsay v. 
Carter v. Penn, 4 
Adkins, Minor 187. 


Ark.—Cummins v. Woodruff, 5 Ark. 
116; Bertrand v. Byrd, 4 Ark. 195; 
Jeffery v. Underwood, 1 Ark. 108. 


ig etec Has iass vy. Vaughn, 5 Cal. 
315 


State, 15 Ala. 43; 
Ala. 140; Lee v. 


Fla.—Bacon v. Green, 


86 Fla. 325, 
18 S 870; 


Comerford v. Cobb, 2 Fla. 
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In 


418. 
Ga.—Williams v. Greer, 12 Ga. 459. 
Ill.—Ankeny v. McMahon, 4 Ill. 11. 
Ind.—Vanblaricum y. Yeo, 2 Blackf. 
2. 


Minn.—Brown v. Jordhal, 32 Minn. 


135, 19 NW 650, 50 AmR 560. 


Miss.—Pierce v. Lacy, 23 Miss. 193; 
Commercial Bank y. Ullman, 18 Miss. 
411; McRaven y. McGuire, 17 Miss. 
34; Whittington vy. Clarke, 8 Sm. & 


.M. Ch. 480. 


Mo.—Groner v. Smith, 49 Mo. 318; 


Underwood vy. Dollins, 47 Mo. 259; 
Glassock v. Glassock, 8 Mo. 577. 
Oh.—Osborn y. Kistler, 35 Oh. St. 


99. 


Or.—Osborne v. Hubbard, 20 Or. 318, 
25 P 1021, 11 LRA 833. 


S. C.—McClamroch Marble, etec., Co. 
v. Bristow, 94 S. C. 252, 77 SE 923; 
McLaughlin v. Braddy, 63 S. C. 433, 
41 SE 523, 90 AmSR 681. 


Téenn.—Scrugegs v. Brackin, 4 Yerg. 


O- 


Tex.—Muckleroy v. Bethany, 23 
Tex. 163; Conner v. Autrey, 18 Tex. 
427; English v. Helms, 4 Tex. 228. 


Va.—Parks v. Hewlett, 9 Leigh (36 
Va.) 511; Cromwell v. Tate, 7 Leigh 
(34 Va.) 301, 30 AmD 506; Buckner 
v. Mackay, 2 Leigh (29 Va.) 488. 


Ont.—In re Bell, 1 Ont. 125. 


[a] Not sufficient at common law. 
—Manning v. Perkins, 86 Me. 419, 29 
A 1114; Bishop v. Globe Co., 135 Mass. 
132; Providence Tel. Pub. Co. v. Cra- 
ben Engraving Co., 24 R. I. 175, 52 A 
804. 


53. U. S.—Burton v. Le Roy, 4 F. 
Cas. No. 2,217, 5 Sawy. 510 


Da Sauve 

Coffin, 25 E. Cas. No. 14, 823, Bee 140. 

ie ee v. Vaughn, 5 Cal. 
Silos 

Colo.—Morgenson Vv. Middlesex 


Mini, eve. .Com Wy ColouiiGe 7 P53. 


Fla.—Langley v. Owens, 52 Fla. 302, 
42 S 457. 


Ga.—Cannon v. Gorham, 1386 Ga. 
167, 71 SE 142, AnnCas1912C 39; Stan- 
sell v. Corley, 81 Ga. 453, 8 SE 868; 
Milledge v. Gardner, 29 Ga. 700; Smith 
v. Baker, 1 Ga. Dec. 126; Spiller-Beall 
Co. v.. Hirsch, 18 Ga. A. 450, 89 SE 587; 
New York L. Ins. Co. v. Rhodes, 4 Ga. 
A. 25, 60 SE 828. 


Ill.—Woodbury v. U. S. Casualty 
Co., 284 Ill, 227, 120 NE 8. 


Ind.— Bradfield v. McCormick, 3 
Blackf. 161. 


Mo.—Cartmill v. Hopkins, 2 Mo. 220. 


N. Y.—Rochester Nat. Bank v. Eri- 
on-Haines Realty Co., 224 App. Div. 
642, 232 NYS 57. 


Or.—Wilson vy. McEwan, 7 Or. 87, 


Pa.—Hazelton Nat. Bank v. Kintz, 
24 Pa. Super. 456. 


S. C.—Giles v. Mauldin, 41 S. C. L. 
11; McKain v. per 20) Spx Lavtoko. 


Relph v. Gist, 15 S. G. L. 267. 

pee ye eos vy. Powell, 2 Tex. 
22 

Piet Was Ve Starr,..5 Was. 
534. 

[a] In brackets or parentheses.— 


While in exigencies it is immaterial 
whether the letters are embraced in 
brackets or in parentheses (Langley 
v. Owens, 52 Fla. 302, 42 S 457, 11 Ann 


stead of actual sealing, 
instrument contain some evidence of an intention 
to seal,°+ or that there be some evidence of it ali- 


[§ 5 


it is necessary that either the 


Cas 247) (2) in copies of documents 
they are usually inscribed within 
brackets to indicate where the posi- 
tion of the seal was in the original 
(Cannon v. Gorham, 136 Ga. 167, 71 
SE 142, AnnCas1912C 39). See Smith 
v. Butler, 25 N. H. 521; Altschul v. 
Casey, 45 Or. 182, 76 P 1083 (in both 
of which “L. S.” may be used as a 
copy of a seal). 


[b] Affixed to fieri facias, (1) will 
be as good a seal, where from its be- 
ing used in other writs it is to be pre- 
sumed that the court had no engraved 
seal. Drouet v. Rice, 2 Rob. (La.) 
374. (2) Such a scrawl is no evi- 
denee that the court issuing the writ 
eee a seal. Fink y. Lallande, 16 La, 


fe] Not sufficient at common law. 
S. Drainage, etc., Co. v. Med- 
raat 225 Mass. 467, 114 NE 734; 


Thompson v. Skill, 13 OntWR 887. 


[a] In New York (1) a. scroll con- 
taining the letters “L. was for- 
merly not sufficient (Warren vy. Lynch, 
5 Johns. 239), (2) but where there 
is an intention to seal, equity will af- 
ford the requisite relief (Barnard v. 
Gantz, 140 N. Y. 249, 35 NE 430; 
Solon v. Williamsburg Sav. Bank, 114 
N. Y. 122, 21 NE 168). 


54 Ala.—Dawsey v. Kirven, 203 


~Ala. 446, 83 S 338, 7 ALR 1658; Breit- 


ling v. Marx, 123 Ala. 222, 26 S 203; 
Blackwell v. Hamilton, 47 Ala. 470; 
Moore v. Leseur, 18 Ala. 606; Carter 
v. Penn, 4 Ala. 140; Lee v. Adkins, 
Minor 187; Hughes vy. Spratling, 3 
Alas A. “517%, 57 S 1629° 


Cal.—McDonald v. Bear River, etc., 
Water;. ete. Co., 23 (Calo 220, 


20. Seo eee Vv. Orr; 6 Colos 


D. C.—Brown vy. Commercial F, Ins. 
Go., 21.App: 325. 


Ga.—Baxley Hardware Co. y. Mor- 
ris, 165 Ga. 359, 140 SE 869; Cooper 
y. Dixie Cotton Co., 144 Ga. 33, 86 SE 
242; Burkhalter v. Perry, 127 Ga. 
438, 56 SE 631, 119 AmSR 343; Thom- 


ason v. Wilson, 127 Ga. 141, 56 SE) = 


302; Jackson v. Augusta Southern R. 
Co., 125 Ga. 801, 54 SE 697; Hchols v. 
Phillips, 112 Ga. 700, 37 SE 977; Rid- 
ley v. Hightower, 112 Ga. 476, 37 SE 
733; Stansell v. Corley, 81 Ga. 453, 
8 SE 868; Humphries v. Nix, 77 Ga. 
98; Brooks v. Kiser, 69 Ga. 762; Cham- 
bers v. Kingsberry, 68 Ga. 828; Mar- 
buts vie Hamiltons 82. Gar VAs A222 
SE 738; Spiller-Beall Co. v. Hirsch, 
18 Ga. A. 450, 89 SE 587; Waterman 
v. Barclay, 10 Ga. A. 108, 72 SH 716; 
Anderson v. Peteet, 6 Ga. A. 69, 64 SH 


284. Contra Harden v. Webster, 29 
Ga. 427; Williams v. Greer, 12 Ga. 
aoe Smith y. Baker, 1 Ga. Dec. Pt. I 
26 


Mass.—Capitol Amusement Co. v. 
Gallagher, 268 Mass. 321, 167 NE 674. 


Mo.——Glasscock y. Glasscock, 8 Mo. 
577; Walker v. Keile, 8 Mo: 301; 
Grimsley v. Riley, 5 Mo. 280, 32 AmD 
319; Boynton v. Reynolds, 3 Mo. (Os 
Cartmill v. Hopkins, 2 Mo. 220; Dick- 
ens v. Miller, 12 Mo. A. 408. 


N. J.—Corlies v. Vannote, 16 N. J. 
L. 324; Force v. Craig, 7 N. J. L. 2723 
Mombold v. Lamb, 5 N. J. L. 526. 


Y.—Empire Trust Co. v. Heinze, 
24). N. Y. 475, 152 NE 266; Matter of 
Pirie, 108 UNE Ys 9209)" 197! NE Dot, 19) 
AnnCas 672; Brooklyn Publie Library 
v. New York, 222 App. Div. 422, 226 
NYS 491. 


Tex.—Clopton ‘vy. Pridgen, 8 Tex. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 5-6] | 


unde,®* while in other jurisdictions this is not neces- 


sary.°§ 


[§ 6] C. Recital in Instrument.®*’ 
cital in the body of the instrument or in the attesta- 
tion clause that the instrument is sealed is necessary 


308; English v. Helms, 4 Tex. 228; 
Flemming vy. Powell, 2 Tex. 225. 


Va.— Gover v.' Chamberlain, 83 Va. 
286, 5 SE 174; Clegg v. Lemessurier, 
15 Gratt. (56 Va.) 108; Turberville 
v. Bernard, 7 Leigh (34 Va.) 302 
note; Cromwell v. Tate, 7 Leigh (34 
Va.) 301, 30 AmD 506; Peasley v- 
Boatwright, 2 Leigh (29 Va.) 195; 
Jenkins v. Hurt, 2 Rand. (23 Va.) 
446; Anderson v. Bullock, 4 Munf. (18 
Va.) 442; Austin v. Whitlock, 1 Munf. 


Co aVa.) Asi, 4.:AmD. 550% sBaird. ve 
Glaigrove, 1 Wash. (1 Va.) 170. 
[a] Extent of rule-—Even under a 


- Statute providing that instruments 
which import on their face to be un- 
der seal shall be deemed to be sealed 
instruments, an instrument is not suf- 
ficient as one under seal, even though 
a scroll or other device is affixed 
thereto, unless it imports on its face 
that it was intended to be under seal. 
Blackwell v. Hamilton, 47 Ala. 470; 
Lindsay v. State, 15 Ala. 43; Waddel 
v. Glassel, 11 Ala. 568; Carter v. Penn, 
4 Ala. 140. 


[b] Recognition need not be in any 
particular form of words and it is 
sufficient if the intention of the par- 
ty can be gathered from the language 
of the body of the instrument. Flem- 
ming v. Powell, 2 Tex. 225. 


{c] Intention manifested in scroll 
itself.—The intention to seal may 
be manifested ‘in the scroll itself. 
Brown vy. Jordhal, 32 Minn. 135, 19 NW 
650, 50 AmR 560; Thompson v. Poe, 
104 Miss. 586, 61 S 656; Hudson v. 
Poindexter, 42 Miss. 304; Commercial 
Bank v. Ullman, 10 Sm. & M. Ch. 
(Miss.) 411; McRaven v. McGuire, 9 
Sm. & M. Ch. (Miss.) 34; Whitting- 
ton yv. Clarke, 8 Sm. & M. Ch. (Miss.) 
480; English v. Helms, 4 Tex. 228. 
cone Bohannon vy. Hough, 1 Miss. 


[d] Recitals held sufficient.—(1) 
“Signed and sealed.” Humphries v. 
Nix, 77 Ga. 98. (2) “Witness 
hand and seal.’ Anderson v. Peteet, 
6 Ga. A. 69, 64 SEH 284. 


[e] Recitals held insufficient.—(1) 
When found in the attestation clause, 
below the maker’s signature and seal, 
stating that the instrument was 
signed and sealed (Baxley Hardware 
Co. v. Morris, 165 Ga. 359, 140 SE 869; 
Echols v. Phillips, 112 Ga. 700, 37 
SE 977; Waterman v. Barclay, 10 Ga. 
A. 108, 72 SE 716); (2) although there 
is authority to the contrary (Parker 
v. Hewlett, 9 Leigh (36 Va.) 511). 


[f] Mere mark of genuineness.— 
Where the instrument does not recite 
that it is signed and sealed, the im- 
pression of a seal is a mere mark of 
genuineness and nothing more. 
Brown v. Commercial F. Ins. Co., 21 
App. (D. C.) 325; Jackson v. Myers, 43 
Md. 452. 


{g] Text rule held not applicable 
to: (1) Instruments which are re- 
quired to be acknowledged or re- 
corded. Ashwell v. Ayers, 4 Gratt. 
(45 Va.) 283; Cosner v. McCrum, 40 
W. Va. 339, 21 SE.739; Smith v. Hen- 
ning, 10 W. Va. 596. (2) Testamen- 
tary papers. Pollock vy. Glassell, 2 
Gratt. (43 Va.) 439. 


Recital in instrument where no ac- 
tual sealing see infra § 6. 


55. Buckingham vy. Orr, 6 Colo. 587; 
Matter of Pirie, 198 N. Y. 209, 91 NE 
587, 19 AnnCas 672; Brooklyn Public 
Library v. New York, 222 App. Div. 
422, 226 NYS 491; Taylor y. Glaser, 
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in some jurisdictions when a scroll seal is used, 
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58 


such recital is immaterial where a common-law seal 


While a re- | is affixed.>® 


2 Serg. & R. (Pa.) 502; 
ning, 10 W. Va. 596, 6 


“To constitute a sealed instrument, 
there must be a seal or scroll affixed, 
and some recognition of it in the in- 
strument, or some evidence of it ali- 
unde; but it can never be maintained 
that such evidence, whether by the 
proof of witnesses or acknowledgment 
of the party, will not supply the 
place of such recognition.” Smith v. 
Henning,-10 W. Va. 596, 631 [quot 
Matter of Pirie, 198 N. Y. 209, 91 NE 
587, 589, 19 AnnCas 672; Brooklyn 
Public Library v. New York, 222 App. 
Div. 422, 226 NYS 491, 504]. 


56. U. S.—Burton v. Le Roy, 4 F. 
Cas. No, 2,217, 5 Sawy. 510. 


Ark.—Cummins v. Woodruff, 5 et 


Smith v. Hen- 
ole 


Tae Jeffery v. Underwood, 1 
Fla.—Grand Lodge K. P. v. State 
Bank, 79 Fla. 471, 84 S 528; 


Langley 
v. Owens, 52 Fla. 302, 42 S 457. 
Ill.—Eames v. Preston, 20 Ill. 389; 
Jackson v. Security Mut. L. Ins. Co., 
135 Ill. A. 86 [aff 233 Ill. 161, 84 NH 
198]; Chamberlain v. Fernbach, 118 


PAT AL RLS. 


Md.—Trasher y. Everhart, 3 Gill & 
J. 234. 


Oh.—Howe v. oN eon 


Tapp. 201 
[foll Michenor v. Kinney, 


Wright 460]. 


Or.—Osborne v. Hubbard, 20 Or. 318, 
25 P 1021, 11 LRA 833 


S. C.—McClamroch Marble, ete., Co. 
y. ‘Bristow, 94 S: C. 252; 77 SE 923; 
McLaughlin v. Braddy, 63 S. C. 433, 
41 SE 523, 90 AmSR 681; Giles v. 
Mauldin, 41) S.C. ia. 1s (O7Cainy v- 
O’Cain, 32 S. C. L. 402; Relph v. Gist, 
15 (SoC) L. 26% 


coe eT ERS v. Brackin, 4 Yerg. 


[a] Reason for this view.—‘‘When 
a person makes use of a well known 
Symbol or cypher which has usually 
been employed for the purpose of a 
seal and no other, the court will pre- 
sume that it was annexed for that 
purpose.” Relph v. Gist, 15 S. C. L. 
267 [quot McLaughlin y. Braddy, 63 
S. C. 433, 41 SE 523, 90 AmSR 681]. 


[b] Where it is the usage of the 
court to affix a wafer to its process as 
a seal, this will be sufficient to give 
validity to a fieri facias, until the 


usage is changed by order of the 
courts Barton vy. Keith, 20 S. Cc. L. 
537. 


57. Recital as to official seal in ac- 
knowledgment see Acknowledgments § 
179. 


58. See supra § 5. 
59. Ill.—Jackson v. Security Mut. 
L. Ins. Co., 233 ll. 161, 84 Nb.198; 


Chamberlain v. Fernbach, 118 Ill. A. 
145. 


Ky.—Hubbard vy. Beckwith, 1 Bibb 
492. 


Me.—Wing v. Chase, 35 Me. 260. 


Mass.—Mill Dam Fdy. v. Hovey, 21 
Pick. 417; Bradford v. Randall, 5 
Pick. 496. 


Minn.—Brown v. Jordhal, 32 Minn. 
135, 19 NW 650, 50 AmfF 560. 


Mo.—Dickens v. Miller, 12 Mo. A. 
408; Dingee v. Kearney, 2 Mo. A. 515, 
525. 


Pa.—Taylor v. Glaser, 2 Serg. & R. 


Ins. Co., 233 Ill. 161, 84 NE 198; 


The presence of such a recital will not 
change the character of an instrument, to which no 
seal is affixed,®® although under statutes in some ju- 


502; Duncan v. Duncan, 1 Watts 322. 


S. C.—Cunningham v. Smith, 5 S. 
€. Hq: 90: 


Tex.—English v. Helms, 4 Tex. 228. 


Va.—Whitaker v. Lane, 128 Va. 317, 
104 SH 317, 12 ALR 157. \ Contra 
Bradley Salt Co. v. Norfolk Import- 
ing, etc., Co., 95 Va. 461, 28 SE 567. 


Eng.—Drapper v. Capper, Dyer 19a, 
73 Reprint 39. 


60. Del.—Armstrong v. Pearce, 5 
Del. 351. 


D. C.—Brown v. Commercial F. Ins. 
Co., 21 App. 325. 


Hawaii.—Ortez v. Bargas, 29 Ha- 
waii 548. 


Ill.—Jackson v. Security Mut. L. 
Chil- 
Hamilton v-. 
Vanee v. Funk, 


ton v. Peo., 66 Ill. 501; 
Hamilton, 27 Ill. 158; 
3) L263. 


RU geet at AS v. Bullitt, 1 Blackf. 


AN Cage v. Beckwith, 1 Bibb 


Me.—Simpson v. Ritchie, 
299, 86 A 124; 
Me. 160. ' 


Md.—State v. Humbird, 54 Md. 327; 
Stabler v. Cowman, 7 Gill & J. 284. 


Mass.—U. S. Drainage, ete., Co 
Medford, 225 Mass. 467, 114 NE 734, 


Miss.—McPherson y. Reese, 58 Miss. 
749 [dist McCarley v. Tippah County, 
58 Miss. 483, 38 AmR 338]. 


N. Y.—Empire Trust Co. v. Heinze, 
242 N. Y. 475, 152 NE 266; Brooklyn 
Public Library v. New York City, 222 
App. Div. 422, 226 NYS 491; Davis v. 
Bingham, 39 Misc. 299, 79 NYS 469. 


N. C.—Patterson v. Galliher, 122 N. 
C.podd 29M SET Wo. 


Pa.—Hacker’s App., 121 Pa. 192, 15 
A 500, 1 LRA 861; Taylor v. Glaser, 
2.Serg. & R. 502; Duncan vy. Duncan, 
1 Watts 322. 


cs S C.—Mitchell v. Parham, 16 S. C. 


110 Me. 
Boothbay v. Giles, 68 


Tex.—English v. Helms, 4 Tex. 228. 


W. Va.—Comley v. Ford, 65 W. Va. 
429, 64 SE 447. 


Wis.—Davis v. Judd, 6 Wis. 85. 


Eng.—Moore v. Jones, 2 Ld. Raym. 
1536, 92 Reprint 496. 


[a] Equitable estoppel.—However, 
where the instrument recites that it 
is under seal and the failure to affix 
a seal is due to mere inadvertence, a 
court of equity will not allow the par- 
ty executing the instrument to claim 
and obtain any benefit arising from 
such failure. MeCarley v. Tippah 
County, 58 Miss. 483, 38 AmR 338; 
Rutland v. Paige, 24 Vt. 181. 


{b] In Georgia (1) when no seal 
appears opposite the signatures, the 
mere recital that the instrument is 
sealed will not make it a sealed in- 
strument (Willhelms v. Partoine, 72 
Ga. 898; Brooks v. Kiser, 69 Ga. 762; 
Anderson v. Peteet, 6 Ga. A. 69, 64 
SE 284), (2) although under an early 
statute, there are a few decisions to 
the contrary (Milledge v. Gardner, 29 
Ga. 700; Harden v. Webster, 29 Ga. 
427; Smith v. Baker, 1 Ga. Dec. Pt. I 
126). 
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risdictions®? an instrument which on its face pur- 
ports to be under seal will be so considered although 
there is no seal opposite the signature.*®? 

[§ 7] D. Time of Sealing. Where an instrument 
is not sealed at the time of execution, a subsequent 
However, where 


sealing will not cure the defect.®? 


SEALS 


the word “Seal” or the letters “L. S.,” or scrawls or 


[§ 8] While there is authority to the effect that 
there cannot be, at common law, a seal of a firm, or 
a joint seal, for any number of persons,®* not in- 
corporated,®® the general rule is that it is not nec- 


V. ADOPTION OF SEALS*¢ 


essary that there be as many seals as signatures to 


[§ 9] A presumption of due sealing attaches 
where the instrument itself purports to be under 


61. See statutory provisions.- 
62. Dawsey v. Kirven, 203 Ala. 
446, 83 S 338, 7 ALR 1658; Shelton v. 


Armor, 13 Ala. 647; Carter v. Penn, 
4 Ala. 140; Capitol Amusement Co. 
v. Gallagher, 268 Mass. 321, 167 NH 
674. 


_ 63. Smalley v. Vanorden, 5 N. J. L. 
811; Merritt v. Horne, 5 Oh. St. 307, 
67 AmD 298. See Peo. v. Rensselaer, 
11 Wend. (N. Y.) 174 (holding that the 
court may permit seals to be subse- 
quently affixed to certiorari: bonds); 
Mutual FE. Ins. Co. v. Palmer, 20 U. 
Cc. Q. B. (Ont.) 441 (the court not al- 
lowing defendants to interpose a de- 
fense that the bond was sealed after 
its execution, where defendants, after 
having signed the instrument, which 
they knew to be a bond, left in a hur- 
ry without sealing it, which was aft- 
erwards done). 


Addition or detachment of seal as 
constituting alteration of instrument 
see Alterations of Instruments §§ 64, 
65. 


64. See supra § 5. 


65.. Colo.—Carlile v. Peo., 59 P 48. 
But see Buckingham vy. Orr, 6 Colo. 
587 (where there was no evidence of 
an intention to seal). 


Ga.—Stansell v. Corley, 81 Ga. 453, 
8 SE 868. 


Ill.—Peo. v. Ford, 294 Ill. 319, 128 
NE 479; Doe v. McMahon, 4 Ill. 12; 
Jackson v. Security Mut. L. Ins, Co., 
135 Tll. A. 86 [aff 233 Ill. 161, 84 NB 
198]. 

Md.—Line v. Line, 119 Md. 403, 86 


A 1032, AnnCas1914D 192; Keedy v. 
Moats, 72 Mid. 325, 19 A 965. 


Oh.—Osborn v. Kistler, 35 Oh. St. 
99; Lore vy. Truman, 1 Oh: Dec. (Re- 
print) 510, 10 WestLJ 250. 

Pa.—Lorah v. Nissley, 156 Pa. 329, 
27 A 242 [disappr Bennet v. Allen, 20 
Phila. 423]. 

S. C.—McLaughlin v. Braddy, 63 S. 
GC. 433, 41 SH 5238, 90 AmSKR 681. 

Wis.—Williams v. Starr, 5 Wis. 
534. 


Adoption of seal generally see infra 
8. 


66. Agoption of printed seal see 
supra § 7. 

Presumption of adoption of an- 
other’s seal see infra § 9. 


67. Tingey v. Carroll, 23 F. Cas. 


VI. EVIDENCE’: 


No. 14,056, 3 Cranch C.'C. 698. 
68. Tingey v. Carroll, supra. 


Seals of corperation see Corpora- 
tions §§ 404-407. 


69. See cases infra notes 70-72. 


pies Ala.—Carter v. Doe, 21 Ala. 


Ark.—State Bank v. Bailey, 4 Ark. 
453; McKiel v. Porter, 4 Ark. 534. 


Me.—Cumberland Bank v. Bugbee, 
19 Me. 27. 


Md.—State v. Humbird, 54 Md. 327. 
eres eS v. Randall, 5 Pick. 


Miss.—New Orleans, etc., R. Co. v. 
Burke, 53 Miss. 200, 231, 24 AmR 689. 


Mo.—Lunsford v. LaMotte Lead Co., 
54 Mo. 426. 


N. H.—Northumberland v, Cobleigh, 
59 N. H. 250; Pequawkett Bridge v. 
Mathes, 7 N. H. 230, 26 AmD 737. 


N. Y.—Atlantie Dock Co. v. Leavitt, 
54°N. Ye 35, 13 AmR 556: Brooklyn 
Public Library v. New York City, 222 
App. Div. 422, 226 NYS 491; Rusling 
Vv. Union Pipe, etc., Co. 5 App. Div. 
448, 39 NYS 216 [aff 158 N. Y. 737, 53 
NE 1131]; Van Alstyne v. Van Slyck, 
10 Barb. 383. 


N. C.—Pickens v. Rymer, 90 N. C. 
282,47 AmR 521; Yarborough v. Mon- 
day, 13 N. C. 493, 14 N. C. 420. 


Oh.——Citizens’ Bldg. Assoe. v. Cum- 
mings, 45 Oh, St. 664, 16 NE 841. 


Pa.—Bowman v. Robb, 6 Pa. 302. 
S. C.—Twitty v. Houser, 7 S. C. 153. 


Tenn.—Lamb‘den Vv. Sharp, 9 
Him hie vcs ee ELOUIG, SV.l sO, my 
Humphr. 222. 


W. Va.—Pardee v. Johnston, 70 W. 
Va. 347, 74 SE 721; Norvell v. Walk- 
er, 9 W. Va. 447. 


Wis.—Rollins v, Humphrey, 98 Wis. 
66, 73 NW, 33d. 


[a] Several may adopt the seal of 
one without so expressing on the 
face of the paper. Twitty v. Houser, 
HEISE COR allngys 


[b] Where only part of signers are 
named in instrument as obligors' the 
rule may nevertheless apply. Pe- 
quawkett v. Mathes, 7 N. H. 230, 26 
AmD 737; Citizens’ Bldg. Assoc. v. 
Cummings, 45 Oh. St. 664, 16 NE 841. 


71. Ala.—Martin v. Dortch, 1 Stew. 


[§§ 6-9 


scrolls may be employed instead of and have the 
same efficacy as a common-law seal,°* it is imma- 
terial that such letters, word or scrawl] is printed on 
the instrument before it is executed, as the party, 
by signing his name in front of it, adopts such print- 
ed device as his seal.® 


an instrument®® as one party may adopt the seal of 
another party as his seal,*° or one person may seal 
for several with their consent,*! and hence a single 
seal may suffice for all the parties to an instrument.*? 


seal,7* or where, after the lapse of many years, 
there is an indistinet impression upon the instru- 


479. 
Ind.—F lood v. Yandes, 1 Blackf. 102. 


Ky.—Bohannons v. Lewis, 3 T. B. 
Mon. 376. 


Md.—State v. Humbird, 54 Md. 327. 


pty ke omen To v. Randall, 5 Pick. 


Miss.—New Orleans, etc., R. Co. v. 
Burke, 53 Miss. 200, 24 AmR 689. 


N. Y.— Van Alstyne v. Van Slyck, 
10 Barb. 383; Townsend v. Hubbard, 
4 Hill 351; Mackay v. Bloodgood, 9 
Johns. 285; Ludlow v. Simond, 2 Cai. 
Cas. 1, 2 AmD 291. 


Pa.—Fichthorn v, 
159, 30 AmD 300. 


Eng.—Ball v. Dunsterville, 4 T. R. 
313, 100 Reprint 1038; Lovelace’s Case, 
W. Jones 268, 82 Reprint 140. 


ie Fla.—Baars v. Sordon, 21 Fla. 


Ky.—Bohannons y. Lewis, 3 T. B. 
Mon, 376. 


Mass.—-Tasker v. Bartlett, 5 Cush. 
359; Mill Dam Fdy. v. Hovey, 21 Pick. 
ane Bradford v. Randall, 5 Pick. 


N. H.—Northumberland vy. Cobleigh, 
59_N. H. 250. 


N. Y.—Brooklyn Public Library v. 
New York City, 222 App. Div. 422, 226 
NYS 491; Rusling v. Union Pipe, etc., 
Co., 5 App. Div. 448, 39 NYS 216 [aff 
158 N. Y. 737, 58 NE 1131]; Van Al- 
styne v. Van Slyck, 10 Barb. 383. 


73. Evidentiary matters connected 
ae corporate seals see Corporations 


Boyer, 5 Watts 


. 


74 Follett v. Rose, 9 F. Cas. No. 
4,900, 3 McLean 332; Coyne v. Green- 
burgh, 110 Mise. 598, 182 NYS 230. 


[a] Proof of signature of obligor 
on an instrument with a seal attached 
is prima facie evidence that the seal 
is genuine. Howgate v. U. S., 3 App. 
COG.) V2T7aifate 166 ULSI SCE 
Gs20041 Thy edhe 119); Po Merritt give 
Cornell, 1B Di Smith! (GN Y.) vsso5 
Miller v. Binder, 28 Pa. 489; Long 
v. Ramsay, 1 Serg. & R. (Pa.) 725 
Lesher v. Levan, 2 Dall. (Pa.) 96, 1 
L. ed. 305. But see Keedy v. Moats, 
72 Md. 825, 19 A 965 (holding that pos- 
session of an instrument in the hana- 
writing of the obligee and proof of 
the signature of the obligor is not 
prima facie evidence of sealing). 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§9] 


ment,?® or where the instrument cannot be produced, 
and a copy thereof recites that it is under seal and 
contains appropriate words or letters indicating a 
Where there are not as many seals as sig- 
natures to a written instrument, the seals will be 
presumed to be those of the parties to whose names 
they are affixed,?” but will be held to be the seals of 
all-on proof that they were attached on the author- 
However, when an instrument purports 
on its face to be sealed by all its signers, but there 
are not so many seals as there are names, the court 
will presume that each person signing it adopted 
some one of the seals,’® unless a contrary intention - 
appears,®° but such presumption may be rebutted.*? 


seal.7® 


Abyeof alls 


Burden of proof. Where the presumption of due 
sealing attaches, the burden is upon the party ob- 


75. Cassidy v. Souster, 115 Minn. 
a 132 NW 292; Doe v. Pendleton, 15 
(335 


W610 WV ireinia, .ece., Coal * Co, tN: 
Charles, 251 Fed. 83 [aff 254 Fed. 379, 
165 CCA 599, 255 Fed. 992, 167 CCA 
671 (writ of error dism 252 U.S. 569, 
40 SCt 345, 64 L. ed. 720)]; Deininger 
v. McConnell, 41 Ill. 227; Flowery 
Min. Co. v. North Bonanza Min. Co., 
16 Nev. 302. See Dickens v. Miller, 
12 Mo. A. 408 (where there was no 
recital that instrument was sealed). 


[a] Registration of a conveyance, 
with a certificate that it conferred a 
complete title, has been held to justify 
the presumption that it was duly 
wey Sneed v. Ward, 5 Dana (Ky.) 


Presumptions as to affixing of seal 
on a deed see Deeds § 485. 


Presumption as to due affixing of 
official seal see Appeal and Error § 


2747 note 82 fa] (2); § 2302° note 
94 [a]. 
Ark.—Hanger v. Dodge, 24 Ark. 


YH 
205. 

Md.—Baltimore Pearl Hominy Co. 
wv. Linthicum, 112 Md: -27, 75 A. 7375 
State v. Humbird, 54 Md. "397; West- 
ern Maryland R. Co. v. Orendorff, 37 
2 eve Stabler v. Cowman, 7 Gill & 


Mo.—Kennerly v. Weed, 1 Mo. 672. 


N. Y¥.—Brooklyn Public Library v. 
er York, 222 App. Div. 422, 226 NYS 
ie 


N. C.—Pickens v. Rymer, 90 N. C. 
282, 47 AmR 521; Yarborough v. 
Monday, 13 N. C. 498, 14 N. C. 420. 


S. C.—McLaughlin v. Braddy, 63 S. 
©. 433, 41 SH 523, 90 AmSR ~681; 
O’Cain v. O’Cain, 32 8S. C. L. 402. 


[a] On demurrer the court is not 
authorized to assume that the seals 
attached are not the seals of all the 
parties. McKiel v. Porter, 4 Ark. 534; 
State Bank vy. Bailey, 4 Ark. 453; Bo- 
hannons vy. Lewis, 3 T. B. Mon. (Ky.) 
376; Van Alstyne v. Van Slyck, 10 
Barb, (N.- Y.) 383; Citizens’ Bldg. 
Assoc. v. Cummings, 45 Oh. St. 664, 
16 NE 841; Hollis v. Pond, 7 Humphr. 


(Tenn.) 222; Norvell v. Walker, 9 
W. Va. 447. 
78. Ark.—Hanger v. Dodge, 24 Ark. 


205. 


Md.—State v. Humbird, 54 Md. B23 
Stabler v. Cowman, 7 Gill & J. 284 


N. Y.—Brooklyn Public Library v. 
ae York, 222 App. Div. 422, 226 NYS 


N. C.—Pickens v. Rymer, 90 N. C. 
282, 47 AmR 521; Yarborough v. Mon- 
day, 138 N. C. 493, 14 N. C. 420. 


RoC Code —— oi) 


SEALS 


Ss. C.—McLaughlin v. Braddy, 63 
S.C. 483, 41 SE 523, 90 AmSR- 681; 
O’Cain v. O’Cain, 32-S.-C. L. 402. 


79. Ala.—Dawsey v. Kirven, 203 
Ala. 446, 83 S 338, 7 ALR 1658; Hatch 
v. Crawford, 2 Port. 54. 


D. C.—Rockwell v. Capital Traction 
Co., 25 App. 98. 


Fla.—Jacksonville Fourth Nat. 
Bank vy. Wilson, 88 Fla. 48, 101 S 29; 
Bacon v. Green, 36 Fla. 325, 18 S 870; 
Cotten v. Williams, 1 Fla. 37. 


Ill.—Ryan v. Cooke, 172 Ill. 302, 50 
NE 213; Eames v. Preston, 20 ll. 
389; McLean v. Wilson, 4 Ill. 50; Davis 
ve: Burton, 4,0) 41, 36 AmD Bik: 
Dixon vy. Schwartz, 205 dll. A. 349; 
Hiett v. Turner Hudnut Co., 182 Ill. 


A. 524; Troydon v. Cleveland Stone 
Com bse ACE 206? 

‘ pase ood v. Yandes, 1 Blackf. 
02. 


Me.—Cumberland Bank v.- Bugbee, 
19 Me. 27. 


Miss.—New Orleans, etc., R. Co. v. 
Burke, 53 Miss. 200, 24 AmR 689 
(where other circumstances also 
tended to show adoption). 


Mo.—Burnett v. McCluey, 78 Mo. 
676; Lunsford v. La Motte Lead Co., 
54 Mo. 426. 


N. H.—Northumberland v. Cob- 
leigh, 59 N. H. 250; Pequawkett Bridge 
v. Mathes, 7 N. H. 230, 26 AmD 737. 


N. Y.—Cammack v. Slattery, 241 
N. Y. 39, 148 NE 781; Atlantic Dock 
Co, Vv. Leavitt, 54 N.Y. 35,013’ Amr 
556; Rollton Realty Co. v. Sacknoff, 
223 App. Div. 723, 226.NYS 737; Full- 
er Process Co. v. Texas Co., 194 App. 
Div. 269, 185 NYS 3; Rusling v. Un- 
ion Pipe, ete., Co., 5 App. Div. 448, 39 
ue 216 fatt 158 Now. (37, 53 NE 
Halen lie 


Oh.—Citizens’ Bldg. Assoc. v. Cum- 
mings, 45 Oh. St. 664, 16 NE 841. 


Pa.—Bowman v. Robb, 6 Pa. 302. 
S. C.—McLaughlin v. Braddy, 63 S. 


C2430, 4) SHb23; 390) AmSRe 681); 
O.Gainiv., O Cain; 32S. ©. ba 402% 

Tenn.—Lambden v. Sharp, 9 
umpnr.  2o4:) Eollis! v.85 Bond, at 
Humphr, 222. 

Tex.—Muckleroy v. Bethany, 23 
Tex. 163. 

W. Va.—Norvell v. Walker, 9 W. 


Va. 447. 
Wis.—yYale v. Flanders, 4 Wis. 96. 


Contra Western Maryland R. Co. v. 
Orendorff, 37 Md. 328; Stabler v. Cow- 
man, 7 Gill & J. (Md.) 284 [foll State 
v. Humbird, 54 Md. 327]. 


[a] Where no such recital is con- 
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jecting to the sufficiency of the instrument to show 
that it was not sealed at the time of execution ;°* 
but where the adoption of the seal of one signer by 
another signer is sought to be shown, the burden of 
proof is on the party seeking to enforce the instru- 
ment as a specialty.** 


Admissibility of evidence. 
other’s seal may be proved by a contemporaneous 
writing,®*+ but evidence that persons in signing an 
indorsement on a bond intended to adopt the seals 
of the obligors is inadmissible.’® 
evidence is admissible to prove that the party in- 
tended a scrawl for his seal,°° and in ease of the 
loss of the instrument or of the seal from the in- 
strument, and in the absence of direct evidence, cir- 
cumstantial evidence of a due sealing is admissible,** 


The adoption of an- 


However, parol 


tained in the instrument, and the in- 
strument purports to be that of one 
individual only, extraneous proof is 
necessary to show an adoption. Hess’ 
Estate, 150 Pa. 346, 24 A 676. 


80. Rollton Realty Co. v. Sacknoff, 
223 App. Div. 723, 226 NYS 737; Yale 
v. Flanders, 4 Wis. 96. 


[a] If the first signer does not 
add a seal, and then the others sign 
and add seals to their names with- 
out the direction or consent of the 
first, then he cannot be presumed to 
adopt their seal as his, and as to him 
the instrument is not a _ specialty. 
Eames v. Preston, 20 Ill. 389. 


[b] Where a person has not signed 
the instrument, it will not be pre- 
sumed that he adopted the seal of an- 
other signer, even though the instru- 
ment contains a recital that the par- 


ties have signed and sealed it. Maule 
v. Weaver, 7 Pa. 329. 

81. Davis. v. Burton, 4 Ill. 41, 36 
AmD 511; Rollton Realty Co. v. Sack- 


noff, 223 "App. Diva (23,226 NYS 737. 


82. Growning v. Behn, 10 B. Mon. 
(Ky.) 383; Pool v. Dial, 10 S. C. 440. 


Burden of. proving that mortgage 
was executed without seal see Mort- 
gages § 274. 


83. Pickens v. Rymer, 90 N. C. 282 
47 AmR 521; Citizens’ Bldg. Assoc. v. 
Cummings, 45 Oh. St. 664, 16 NE 841; 
Lambden: ‘v:' Sharp, ‘9 Humphr. 
(Tenn. 234; Hollis\ iw. Pondh i 
Humphr. (Tenn.) 222 


[a] Burden of proof is not sus- 
tained by merely showing that the 
surety, to whose signature there is no 
seal attached, has accepted indemnity. 
State v. Humbirda, 54 Md. 327. 


84 Ingoldsby v. Juan, 12 Cal. 564. 


5 ae Brown v. Champlin, 66 N. Y. 


[a] Question of intent is immate- 
rial, the question whether persons 
adopted the seal of another signer de- 
pending upon what they did and said. 
Brown v. Champlin, 66 N. Y. 214. 


86° \Relph iv. Gist) 162 Sa Casio, 26s 


[a] Letters “LL. S.” appearing 
within a scrawl are evidence of an in- 
tention that the scrawl was used as 
aseal. Langley v. Owens, 52 Fla. 302, 
42 S 457, 11 AnnCas 247. 


[b] Evidence held sufficient to go 
gO aury: Relph-v. Gist; 25S. Cy ss 


87. Follett v. Rose, 9 F. Cas. No. 
4,900, 3 McLean 332; Livingston Coun- 
ty v. White, 30: Barb. CN. Y¥.): 72: 


[a] Acknowledging officer may 
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but the absence of a seal may be accounted for by 
parol evidence only where there is other evidence 
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[§§ 9-10 


from which the genuineness of the document can 


- be inferred.®8 


VII. QUESTIONS FOR COURT AND JURY 


[§ 10] Whether or not a certain device constitutes 
a seal is a question of law for the court,’® but it is 
for the jury to determine whether the seal was af- 
fixed to the instrument,®® or, having been attached, 
has since been detached®! unless there is no pre- 
tense that a seal has ever been impressed on the in- 
strument.?* Whether the seal was affixed to the in- 
strument at the time of execution or afterward,?® 


*SEAM.1 
line formed by sewing two parts together ;? 


The word used ordinarily to describe a 
but it 


testify as to his practice in taking 
only instruments to which seals are [a] 
attached. Follett v. Rose, 9 F. Cas. 
No. 4,900, 3 McLean 332. 


, 88. Adams v. Wilder, 91 Ga. 562, 
18 SE 530. 


89. U. S.—Jacksonville, ete, R., 
etc., Co. v. Hooper, 160 U. S. 514, 16 598: 
Sct 379, 40 L. ed. 515. oi 


D. C.—Brown v. 
Mie Con al ADp. oc: 


42 S 457. 
Commercial F. 90. 


4,900, 3 McLean 332; 
Ill.— Schwarz v. Herrenkind, 26 Ill. | Schindel, 
208. fauet eee 
ot . N. C. 469, 
esr Corlies v. Van Note, 16 N. J. Knight 4 vt4at: 


N. C.—Baird v. Reynolds, 99 N. C. 91. Follett v. 
469, 6 SE 377. 4,900, 


.Pa.—Hacker’s App., 121 Pa.\192, 15 


A 500, 1 LRA 861; Crossman v. Hill- 92. 
town Turnp. Co., 3 Grant 225; Dun- 93 
can v. Duncan, 1 Watts 322; Taylor 208: 
v. Glaser, 2 Serg. & R. 502; Ban- 


erott vy; Haines, 13 Pa. ‘Co: 116: 


S. C-—McKain v. Miller, 26 S. Cc. L. 
ollie 95. 


Vt.—Beardsley v. Knight, 4 Vt. 471.) 324; 


In Florida, where there is no 
dispute as to the character or device 
used in the execution of the instru- 
ment, it is a question for the court 96. 
to determine whether 
used constitutes a seal. 
K. P. v. State Bank, 79 Fla. 471, 84 S|__ 97- 
Langley v. Owens, 52 Fla. 302, 


Follett v. Rose, 9 F. Cas. No. 


128 Md. 6383, 98 A 149, 151 
Baird v. Reynolds, 99 
6) SI 3a; 


Rose, 9 F. Cas. No. 
3 McLean 332; 
Schindel, 128 Md. 633, 98 A 149. 
Beardsley v. Knight, 4 Vt. 471. i. 


Schwarz v. Herrenkind, 26 Ill. 
; Miller v. Binder, 28 Pa. 489; Ver- OP, 
mont Univ. v. Joslyn, 21 Vt. 52. 


94. Relph v. Gist, 15 S. C. L. 267. 3. 
Corlies v. Van Note, 16 N. J. L. Tal 


and whether or not a mark or impression was in- 
tended for a seal,®* are questions for the jury. 
Whether or not the seal is that of the party to be 
charged is a question of fact,®® and so, it is for the 
jury to determine whether or not a person has adopt- 
ed a seal annexed to his signature,®® or has adopted 
the seal of another signer.®? 


also refers to any line of juncture.® 


Baird v. Reynolds, 99 N. C. 469, 
6 SE. 377; Crossman v. Hilltown Turn- 
pike Co., 3 Grant (Pa.) 225; Vermont 
Univ. v. Joslyn, 21 Vt. 52. 


4 McKain v. Miller, 26 S.C. L: 
the device as| 313. 


Grand Lodg 
re N. CBaird v. Reynolds, 99 


N. C. 469, 6 SE 377; Pickens v. Ry- 
mer, 90 N. C. 282, 47 AmR 521; Yar- 
borough v. Monday, 14 N. C. 420. 


Oh.—Citizens’ Bldg. Assoc. v. Cum- 
mings, 45 Oh. St. 664, 16 NE 841. 


Pa.—Bowman v. Robb, 6 Pa. 302. 


Tenn.—Lambden Vv. Sharp, 9 
Humphr. 224. , 


Vt.—Vermont Univ. v. Joslyn, 21 
Witte De. 
As mining term see Mines and 
Minerals § 17. 


Newcomer v. Scriven Co., 168 
Fed. 621, 625, 94 CCA 77. 


Newcomer v. Scriven Co., supra. 
“Elastic seam” 19 C. J. p 1256. 


Murdock v. 


Beardsley v. 


Murdock v. 


*By CARLOS M. SANDOVAL. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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By Douauas Ropinson GRAY 


[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 921] 


: ANALYSIS 
I. DEFINITIONS AND DISTINCTIONS [sub-analysis p 899] 
II. WHAT LAW GOVERNS [sub-analysis p 900] 
III. REGULATION IN GENERAL [sub-analysis p 900] 
IV. EMPLOYMENT [sub-analysis p 900] 
V. CHANGE OF RANK OR RATING [sub-analysis p 901] 
VI. DISCHARGE [sub-analysis p 901] 
VII. SEAMAN’S DUTY TO STAND BY SHIP, OBEY ORDERS, AND ee WORK fenke an- 
alysis p 902] 
VIII. EMPLOYER’S DUTY TO PROVIDE SEAWORTHY SHIP, SUBSISTENCE, AND ANTISCOR- 
BUTICS [sub-analysis p 902] 


IX. RETURN OF SEAMEN [sub-analysis p 903] 
X. WAGES [sub-analysis p 903] 
XI. LAY OR SHARE OF EARNINGS [sub-analysis p 913] 
XII. MAINTENANCE AND CURE OF DISABLED SEAMAN [sub-analysis p 914] 
XIII. PERSONAL INJURIES [sub-analysis p 915] 
XIV. LOSS OF CLOTHING AND EFFECTS [sub-analysis p 917] 
XV. DISCIPLINE, PUNISHMENT, AND MALTREATMENT OF SEAMAN [sub-analysis p 918] 


XVI. WAGES, EFFECTS, AND FUNERAL EXPENSES OF DECEASED SEAMEN [sub-analysis p 
919] 


XVII. SHIPPING COMMISSIONERS [sub-analysis p 919] 
XVIII. RELATION OF CONSULS TO SEAMEN [sub-analysis p 919] 
XIX. CRIMINAL OFFENSES [sub-analysis p 920] 


SUB-ANALYSIS 


I. DEFINITIONS AND DISTINCTIONS [§§ 1-5] p 922 
A. Seaman [§§ 1-2] p 922 
1. In General [§ 1] p 922 
2. Particular Persons as Seamen [§ 2] p 923 
B. Sailor [§ 3] p 925 
C. Voyage or Cruise [§ 4] p 925 
D. Law of Flag [§ 5] p 925 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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II. WHAT LAW GOVERNS [§§ 6-17] p 925 
A. Contracts [§§ 6-8] p 925 
1. Law Maritime [§ 6] p 925 
2. Law of Flag [§ 7] p 925 
3. Law of Country of Execution [§ 8] p 926 
B. Torts [§§ 9-14] p 926 
1. In General [§ 9] p 926 
2. Right Accruing on High Seas [§ 10] p 927 
3. In United States Port [§ 11] p 927 
4. In Foreign Port [§§ 12-13] p 927 
a. United States Ship [§ 12] p 927 
b. Foreign Ship [§ 13] p 927 
5. On Great Lakes [§ 14] p 928 
C. Liens [§ 15] p 928 
D. Procedure [§ 16] p 928 
E. Pleading and Proving Applicatory Foreign Law [§ 17] p 928 


III. REGULATION IN GENERAL [§§ 18-26] p 929 
A. HEaistence of Regulations [§ 18] p 929 
-B. Validity of Regulations [§§ 19-20] p 929 
1. By Federal Government [§ 19] p 929 
2. By Municipality [§ 20] p 929 
C. Crew Space and Accommodations [§ 21] p 929 
D. Division into Watches [§ 22] p 930 
E. Alien Seamen [§§ 23-26] p 930 
1. Health Regulations [§§ 23-25] p 930 
a. In General [§ 23] p 930 
b. Who Are Alien Seamen within Regulation [§ 24] p 930 
¢. Character of Ship within Regulation [§ 25] p 930 
2. Restrictions as to Employment [§ 26] p 931 


IV. EMPLOYMENT [§§ 27-55] p 931 
A. In General [§ 27] p 931 
B. When Employment Begins [§ 28] p 932 
C. Construction of Employment Contracts Generally [§ 29] p 932 
D. Shipping Articles [§§ 30-54] p 932 
1. Necessity [§§ 30-32] p 932 
a. In General [§ 30] p 932 
b. Under Particular Statutory Provisions [§ 31] p 932 
ce. Effect of Failure To Execute [§ 32] p 932 
2. Execution [§§ 33-36] p 933 
a. Signing by Master and Seaman [§ 33] p 933 
b. Countersigned by Shipowners [§ 34] p 933 
ce. Before Shipping Commissioner [§ 35] p 933 
d. Time for Execution [§ 36] p 934 
3. Provisions and Stipulations [§§ 37-50] p 934 
a. Statutory Requirements in General [§ 37] p 934 
b. Time Voyage Is To Begin [§ 388] p 934 
c. Nature and Duration of Voyage [S§ 39-48] p 934 
(1) In General [§ 39] p 934 
) Under Particular Statutory Provisions [§ 40] p 934 
) Sufficiency of Particular Articles [§ 41] p 935 
(4) Construction of Stipulations [§ 42] p 935 
) Deviation [§§ 43-48] p 936 
(a) In General [§ 43] p 936 
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(b) Purpose of Voyage [§ 44] p 936 
(c) Ports [§ 45] p 936 
(d) Duration [§ 46] p 936 
(e) Intermediate Voyage [§ 47] p 936 
(f) Effect of Deviation [§ 48] p 937 
d. Wages [§§ 49-50] p 937 ' 
(1) Rate or Amount [§ 49] p 937 
(2) Other Stipulations [§ 50] p 937 
4. Changing Articles [§§ 51-54] p 937 
a. By Parol Agreement [§ 51] p 937 
b. By New Agreements during Voyage [§ 52] p 938 
e. Interlineations and EHrasures [§ 53] p 938 
d. Filling Blanks [§ 54] p 938 
E. Damages for Breach of Contract of Employment [§ 55] p 938 


V. CHANGE OF RANK OR RATING [(§§ 56-61] p 939 

A. Promotion [§ 56] p 939 7 

B. Disrating or Demotion [§§ 57-61] p 939 
1. Power of Master [§ 57] p 939 
2. Grounds [§ 58] p 939 
3. Effect [§ 59] p 940 
4. Wrongful Disrating or Demotion [§ 60] p 940 
5. Reinstatement [§ 61] p 940 


VI. DISCHARGE [§§ 62-108] p 940 
A. By Completion of Voyage or Other Term of Service [§ 62] p 940 
B. By Mutual Consent [§ 63] p 941 
C. By Employer Prior to Completion of Contract of Service [§§ 64-79] p 941 
1. In General [§ 64] p 941 
2. Persons Entitled To Effect Discharge [§ 65] p 941 
3. Grounds [§§ 66-77] p 941 
a. In General [§ 66] p 941 
b. Particular Grounds [§§ 67-77] p 942 
(1) Defect in Articles [§ 67] p 942 
(2) Incompetence and Disability [§ 68] p 942 
(3) Lack of Freight [§ 69] p 942 
(4) Misconduct of Seaman [§§ 70-77] p 942 
(a) Attack on Passenger [§ 70] p 942 
(b) Disobedience [§ 71] p 942 
(c) Dishonesty and Theft [§ 72] p 943 
(d) Drunkenness [§ 73] p 943 
(e) Failure To Report for Duty [§ 74] p 944 
(f) Insubordination and Mutiny [§ 75] p 944 
(g) Shirking [§ 76] p 944 
(h) Trouble Making [§ 77] p 944 
4. What Constitutes Discharge [§ 78] p 945 
5. Reémployment [§ 79] p 945 
D. On Own Application or Demand [§§ 80-91] p 945 
1. In General [§ 80] p 945 
2. Grounds [§§ 81-91] p 945 
a. Abandonment of Voyage [§ 81] p 945 
b. Change of Flag [§ 82] p 945 
ce. Change of Master [§ 83] p 946 
d. Deviation [§ 84] p 946 
e. Disrating [§ 85] p 946 
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f. Failure To Observe Watches [§ 86] p 946 
g. Ill Treatment by Officers [§ 87] p 946 
h. Poor or Insufficient Food, and Failure To Serve Antiscorbutics [§ 88] p 947 
i. Misapprehension as to Voyage [§ 89] p 947 
j. Refusal of Statutory Half Wages [§ 90] p 947 
k. Unseaworthiness of Ship [§ 91] p 947 
K. By Operation of Law [§ 92] p 947 
F. Regulations Governing Method of Effecting Discharge [§§ 93-98] p 947 
: 1. Before Shipping Commissioner [§ 93] p 947 
2. Before Consul [§§ 94-98] p 948 
a. In General [§ 94] p 948 
b. Hearing [§ 95] p 948 
Payment of Wages [§ 96] p 948 
d. Certificate [§ 97] p 948 
e. Effect of Consul’s Action [§ 98] p 948 
G. Damages for Wrongful Discharge [§§ 99- -107] p 949 
1. Right to Damages [§ 99] p 949 
2. Form of Action [§ 100] p 949 
3. Measure of Damages [§§ 101-105] p 949 
a. In General [§ 101] p 949 
b. Wages [§ 102] p 949 
ce. Hxpenses of Return [§ 103] p 950 
d. Other Items [§ 104] p 950 
e. Deduction of Intermediate Harnings [§ 105] p 950 
4. Waiver [§ 106] p 951 
5. Persons Liable [§ 107] p 951 
H. Master’s Certificate of Discharge [§ 108] p 951 


VII. SEAMAN’S DUTY TO STAND BY SHIP, OBEY ORDERS, AND PERFORM WORK [3§ eee 
p 951 

A. Standing by Ship [§ 109] p 951 

B. Obeying Orders [§ 110] p 951 

C. Performing Work [§§ 111-114] p 952 
1. In General [§ 111] p 952 
2. Loading and Unloading [§ 112] p 952 
3. Overtime [§ 113] p 952 
4. Specific Performance [§ 114] p 952 


S 


VIII. EMPLOYER’S DUTY TO PROVIDE SEAWORTHY SHIP, SUBSISTENCE, AND ANTISCOR- 
BUTICS [§§ 115-130] p 953 
A. Seaworthiness [§§ 115-118] p 953 
1. In General [§ 115] p 953 
2. Meaning of “Seaworthy” and “Seaworthiness” [§ 116] p 953 
3. Survey [§ 117] p 954 
4. Jettisoning Cargo [§ 118] p 954 
B. Food [§§ 119-127] p 954 
1. In General [§ 119] p 954 
2. Amount [§ 120] p 954 
3. Kind [§§ 121-122] p 954 
a. In General [§ 121] p 954 
b. Use of Substitutes [§ 122] p 954 
4. Quality [§ 123] p 955 
5. Damages for Breach of Duty To Supply Food [§§ 124-127] p 955 
a. Right of Action in General [§ 124] p 955 
b. Short Allowance [§ 125] p 955 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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No Subsistence Furnished [§ 126] p 955 
Unwholesome Food [§ 127] p 956 


C. Antiscorbutics [§§ 128-130] p 956 
1. In General [§ 128] p 956 
2. Penalty for Failure To Serve [§ 129] p 956 
3. Damages [§ 130] p 956 


IX. RETURN OF SEAMEN [§§ 131-152] p 956 

A. In General [§ 131] p 956 

B. Seaman’s Separation from Ship hs on Her Voyage [$$ 132-136] p 957 
1. In General [§ 132] p 957 
2. Ship’s Abandonment of Seaman [§ 133] p 958 
3. Seaman’s Abandonment of Ship [§ 134] p 958 
4. Discharge by Mutual Consent [§ 135] p 958 
5. Disabled Seaman [§ 136] p 958 

C. Termination of Voyage [§§ 137-144] p 958 
1. In Regular Course [§ 137] p 958 
2. Prior to Completion [§§ 138-144] p 958 
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. In General [§- 138] p 958 ; 


Owner’s Voluntary Abandonment of Voyage [§ 139] p 958 


. Ice Conditions Stopping Navigation [§ 140] p 959 


Seizure of Ship under Judicial Process [§ 141] p 959 
Condemnation for Unseaworthiness [§ 142] p 959 
Capture [§ 143] p 959 

Wreck or Stranding of Vessel [§ 144] p 959 


D. Return of Destitute Seamen by Consul and Similar Officials [$§ 145-147] p 960 
1. Under American Law [§§ 145-146] p 960 


a. 


b. 


In General [§ 145] p 960 
Destitute Deserters [§ 146] p 960 


2. Under English Law [§ 147] p 960 
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. Apprehension and Return of Deserters [§ 148] p 960 
Penalty for Failure To Return [§ 149] p 961 
Damages for Wrongful Abandonment [§§ 150-152] p 961 


1. In General [§ 150] p 961 
2. Persons Liable [§ 151] p 961 
3. Parties [§ 152] p 961 


X. WAGES [§§ 153-547] p 961 
A. In General [§ 153] p 961 
B. Term of Employment [§§ 154-159] p 962 
1. For Voyage [§§ 154-156] p 962 
a. In General [§ 154] p 962 


b. 


What Constitutes Completion of Voyage [§ 155] p 962 
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c. Wages for Period of Detention after Completion of Voyage [§ 156] p 962 
2. For Specified Length of Time [§ 157] p 962 
3. For Indefinite Period [§ 158] p 962 
4. By Month [§ 159] p 962 
C. Rate of Pay [§§ 160-169] p 963 
1. Where Not Fixed by Contract [§ 160] p 963 
2. Where Fixed by Contract [§§ 161-162] p 963 
a. Written Contract [§ 161] p 963 


b. 


Oral Contract [§ 162] p 963 


3. Fixed by Statute [§ 163] p 963 
4. Renewal or Continuance of Employment [§ 164] p 964 
5. Change of Rate by Express Contract [§§ 165-166] p 964 
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a. Decrease [§ 165] p 964 
b. Increase [§ 166] p 965 
6. Arbitrary Reduction [§ 167] p 965 
7. On Change of Rating [§§ 168-169] p 965 
a. Demotion [§ 168] p 965 
b. Promotion [§ 169] p 965 
D. Necessity and Sufficiency of Freight Earnings [§§ 170-171] p 966 
1. Under General Maritime Law [§ 170] p 966 
2. Under Statute [§ 171] p 967 
EK. On Failure To Begin Voyage [§ 172] p 967 
F. Failure To Complete Voyage {S$ 173-211] p 967 
1. In General [§ 173] p 967 
2. Employer’s Voluntary Abandonment of Voyage [§ 174] p 968 
3. Seizure of Ship under Legal Process [§§ 175-178] p 968 
a. Civil Process [§ 175] p 968 
b. Criminal Process [§ 176] p 969 
c. Color of Process [§ 177] p 969 
d. Embargo [§ 178] p 969 
4. Capture of Ship [§§ 179-189] p 969 
a. In General [§ 179] p 969 
Recovery of Ship or Its Value [§ 180] p 970 
. Condemnation of Ship [§ 181] p 970 
Owner’s Recovery of Damages after Condemnation [§ 182] p 970 
Effect of Employer’s Fault [§ 183] p 970 
Effect of Seaman’s Separation from Captured Ship [§ 184] p 970 
Seamen Serving on Letter of Marque [§ 185] p 971 
Enemy Seaman [§ 186] p 971 
Seizure in Enemy Port and Internment of Seamen at Outbreak of Hostilities [§ 187] p 
971 
j. Under Particular Statutory Provisions [§§ 188-189] p 971 
(1) United States [§ 188] p 971 
(2) England [§ 189] p 971 
5 Ice Precluding Navigation [§ 190] p 971 
6. Wreck, Stranding, or Destruction of Ship [§§ 191-211] p 972 
a. Under Maritime Law [§§ 191-202] p 972 
(1) In General [§ 191] p 972 
(2) Wages for Outward or Intermediate Voyages Completed before Loss of Ship 
[§§ 192-193] p 972 
- (a) In General [§ 192] p 972 
(b) Last Port of Delivery [§ 193] p 973 
(3) Effect of Salvage [§§ 194-197] p 974 
(a) In General [§ 194] p 974 
(b) By Seamen of Wrecked Ship [§§ 195-196] p 974 
aa. Salvage of Ship [§ 195] p 974 
bb. Of Cargo [§ 196] p 975 
(c) By Strangers [§ 197] p 975 
(4) Insurance [§ 198] p 975 
(5) Wreck Caused by Fault of Master or Owner [§ 199] p 976 
(6) Voluntary Stranding [§ 200] p 976 
(7) Abandonment at Sea before Necessary [§ 201] p 976 
(8) Abandonment in Port as Unseaworthy [§ 202] p 976 
b. Under Particular Statutory Provisions [§§ 203-210] p 976 
(1) Making Wages Payable Up to Time of Wreck or Loss but Not Thereafter [$$ 
203-207] p 976 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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(a) Nature of Injury to Ship [§ 203] p 976 
(b) Necessity of Survey [§ 204] p 976 
(ec) Notice of Abandonment [§ 205] p 976 
(d) Certificate as to Seaman’s Performance of Duty at Time of Wreck [$ 
206] p 977 
(e) Survival of Rights under General Maritime Law [§ 207] p 977 
(2) Providing for Payment of Wages during Unemployment Following Shipwreck 
[§ 208] p 977 
(3) Providing for Payment of Wages on Sale of Vessel in Foreign Port [§ 209] p 
977 : 
(4) Providing for Return of Seamen [§ 210] p 977 
e. Under Particular Contract Stipulations [§ 211] p 978 
Illegality of Voyage [§ 212] p 978 
Mutual Rescission of Employment Contract [§ 213] p 978 
On Discharge by Direction of Public Authorities [§ 214] p 978 
Failure To Divide Crew into Watches [§ 215] p 979 
On Wrongful Discharge [§ 216] p 979 
Effect of Seaman’s Impressment or Imprisonment [§§ 217-221] p 979 
1. Impressment [§ 217] p 979 
2. Imprisonment [§§ 218-221] p 979 
a. Aboard Ship [§ 218] p 979 
b. Ashore [§§ 219-220] p 979 
(1) On Master’s Initiative [§ 219] p 979 
(2) On Initiative of Local Authorities [§ 220] p 979 
ce. Deduction of Expenses [§ 221] p 979 
M. Seaman’s Incompetence and Errors of Judgment [§§ 222-223] p 980 
1. Incompetence [§ 222] p 980 
2. Error of Judgment [§ 223] p 980 
N. Wages of Disabled Seaman [§§ 224-232] p 980 
1. In General [§ 224] p 980 
2. Period for Which Payable in General [§ 225] p 980 
3. Cause or Origin of Disability [§§ 226-229] p 981 
a. In Service of Ship [§ 226} p 981 
b. Disability Developing While in Service but Originating Prior Thereto [§ 227] p 981 
c. Fault of Seaman [§ 228] p 981 
d. Fault of Officers [§ 229] p 982 
4. Time of Occurrence of Disability [§ 230] p 982 
5. Effect of Separation from Ship [§ 231] p 982 
6. Effect of Discharge [§ 232] p 983 
O. Effect of Filing Libel for Wages [§ 233] p 983 
P. Authorized or Excusable Absence [§§ 234-237] p 983 
1. With Leave [§ 234] p 983 
2. Involuntary Absence [§ 235] p 983 
3. Absence Due to Employer’s Breach of Contract [§ 236] p 983 
4. Contract Provisions [§ 237] p 983 
Q. Effect of Seaman’s Misconduct [§§ 238-313] p 984 
1. In General [§ 238] p 984 
2. Extent of Forfeiture in General [§§ 239-240] p 984 
a. Total or Partial [§ 239] p 984 
b. Wages Earned on Different Voyage [§ 240] p 984 
3. Effect of Other Punishment [§ 241] p 984 
4. Unauthorized Absence Short of Desertion. [§§ 242-243] p 985 
a. Wages for Period of Absence [§ 242] p 985 
b. Wages Accrued Prior to Absence [§ 243] p 985 
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5. Desertion [§§ 244-279] p 986 _ 
a. Effect in General [§§ 244-248] p 986 ; 
(1) Under Maritime Law [§ 244] p 986 
(2) Under Statutes [§§ 245-247] p 987 
(a) Defining Desertion [§ 245] p 987 
(b) Prescribing Punishment without Defining Desertion [§ 246] p 987 
(c) Changing Rule of Maritime Law [§ 247] p 987 
(3) At Common Law [§ 248] p 988 3 
b. Who Are Seamen Subject to Wage Forfeiture for Desertion [§ 249] p 988 
@. What Constitutes Desertion [§§ 250-274] p 988 
(1) In General [§ 250] p 988 
(2) Absence and Offer To Return [§ 251] p 988 
(3). Without Employer’s Consent [§ 252] p 989 
(4) In Violation of Valid Contract of Employment [§§ 253-255] p 989 
(a) In General [§ 253] p 989 
(b) Oral Contracts [§ 254] p 989 
(ec) Minor Seaman [§ 255] p 989 
(5) Voluntary Character of Absence [§§ 256-257] p 990 
(a) In General [§ 256] p 990 
(b) Capture of Ship [§ 257] p 990 
(6) Intent Not To Return [§ 258] p 990 
(7) Justification for Leaving [§§ 259-274] p 991 
(a) In General [§ 259] p 991 
(b) Advice of Consul [§ 260] p 992 
(c) Cruelty of Ship’s Officers [§ 261] p 992 
(d) Deviation [§ 262] p 992 
(e) Disrating [§ 263] p 993 
(f) Dissatisfaction with Master [§ 264] p 993 
(g) Drunkenness of Fellow Seamen [§ 265] p 993 
(h) Employment of Lower Grade Substitutes [§ 266] p 993 
(i) Extra Watches and Overtime [§ 267] p 993 
(j) Fear of Injury [§ 268] p 993 
(k) Insufficient Food [§ 269] p 993 
(1) Leaving To Secure Wages [§ 270] p 994 
(m) Strike [§ 271] p 994 
(n) Refusal of Statutory Half Wages [§ 272] p 994 
(0) Uncomfortable Quarters [§ 273] p 994 
(p) Unseaworthiness [§ 274] p 995 
d. Time of Desertion [§§ 275-277] p 995 
(1) In General [§ 275] p 995 
(2) After Voyage [§ 276] p 995 
(3) Seamen Hired by Month [§ 277] p 996 
e. Availability of Substitute [§ 278] p 996 
f. Drunkenness [§ 279] p 996 
. Aiding and Abetting Desertion [§ 280] p 996 
. Disobedience in General [§ 281] p 996 
. Insubordination [§ 282] p 997 
. Mutiny and Revolt [§ 283] p 998 
10. Disorderly Conduct [§ 284] p 998 
11. Drunkenness [§ 285] p 998 
12. Failure To Report Presence of Stowaway [§ 286] p 998 
13. Interference with Engines of Steamship [§ 287] p 998 
14. Neglect or Refusal To Work [§ 288] p 998 
15. Smuggling [§ 289] p 999 
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16. Stealing [§ 290] p 999 
17. Conditions Precedent to Imposition of Fines, Forfeitures, and Penalties [§§ 291-305] 
p 999. 
a. In General [§ 291] p 999 
: b. “Logging” for Misconduct Generally [§§ 292-295] p 999 
ie (1) Necessity of Entry in General [§ 292] p 999 
(2) Entry of Offense [§ 293] p 999 
te (3) Entry of Reading and Reply [§ 294] p 999 
(4) Entry of Forfeiture [§ 295] p 1000 
@ “Logging” Absence or Desertion [S$ 296-304] p 1000 
(1) Under Maritime Law [§ 296] p 1000 
(2) Under Statute [§§ 297-304] p 1000 
(a) Necessity [§§ 297-298] p 1000 
aa. Desertion [§ 297] p 1000 
bb. Willful Absence [§ 298] p 1000 
(b) Time of Entry [§ 299] p 1000 
(c) Form and Contents [§§ 300-304] p 1001 
aa. In General [§ 300] p 1001 
bb. Dating Entry [§ 301] p 1001 
ec. Naming Deserter [§ 302] p 1001 
dd. Specifying Lack of Leave [§ 303] p 1001 
ee. Stating Length of Absence [§ 304] p 1001 
d. Inquiry Aboard Ship [§ 305] p 1001 
18. Waiver and Remission [§§ 306-313] p 1002 
a. In General [§§ 306-309] p 1002 
(1) Power of Master [§ 306] p 1002 
(2) Waiver of Misconduct Operating as Remission of Forfeiture [§ 307] p 1002 
(3) What Constitutes [§§ 308-309] p 1002 
(a) Waiver by Conduct [§ 308] p 1002 
(b) By Contract [§ 309] p 1002 
b. Waiver of Forfeiture for Desertion [§§ 310-313] p 1002 
(1) Return and Resumption of Duties [§ 310] p 1002 
(2) Seamax’s Offer To Return [§ 311] p 1003 
(3) Master’s Willingness To Permit Return [§ 312] p 1003 
(4) Deposit of Wages with Consul [§ 313] p 1003 
R. Subtraction of Wages To Compensate for Damage Caused by Seamen [§§ 314-320] p 1003 
1. Misconduct [§§ 314-315] p 1003 
a. In General [§ 314] p 1003 
b. Unauthorized Absence or Desertion [§ 315] p 1004 
2. Negligence [§ 316] p 1004 
3. Set-Off [§ 317] p 1004 
4. Seamen Liable [§ 318] p 1004 
5. Reimbursement of Master [§ 319] p 1005 
6. Release [§ 320] p 1005 . 
S. Payment, Release, Assignment, and Accord und Satisfaction [§§ 321-360] p 1005 
1. Medium of Payment [§ 321] p 1005 
2. Time of Payment [§§ 322-337] p 1005 
a. In General [§ 322] p 1005 
b. Statutory Provisions [§§ 323-337] p 1006 
(1) In. General [§ 323] p 1006 
(2) Full Wages [§ 324] p 1006 
(3) Part Wages at Intermediate Ports [§§ 325-337] p 1006 
(a) In General [§ 325] p 1006 . 
(b) Computation of Amount [$$ 3826-828] p 1007 
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aa. In General [§ 326] p 1007 
bb. Deduction of Prior Payments [§ 327] p 1007 
ce. Two or More Payments in Same Port [§ 328] p 1008 
(c) Demand [§§ 329-333] p 1008 
aa. Necessity [§ 329] p 1008 
bb. Form and Sufficiency [§ 330] p 1008 
ce. Time at Which Made [§§ 331-332] p 1009 
(aa) In General [§ 331] p 1009 
(bb) Five-Day Period [§ 332] p 1009 
dd. Master’s Period for Compliance [§ 333] p 1009 
(d) Ports at Which Payable [§ 334] p 1010 
(e) Right to Part Wages as Affected by Nationality of Ship and Seamen [§ 
335] p 1010 
(f) Effect of Seaman’s Misconduct [§ 336] p 1010 
(¢) Full Wages on Master’s Noncompliance [§ 337] p 1010 
3. Part Wages on Discharge [§ 338] p 1010 
4. Advances and Assignments [§§ 339-346] p 1010 
a. In Absence of Statute [§ 339] p 1010 
b. Under Statutes [§§ 340-346] p 1011 
(1) Prohibiting Advances [§§ 340-344] p 1011 
(a) In General [§ 340]. p 1011 
(b) Clothing [§ 341] p 1011 
(c) Advances in Foreign Ports to Seamen of United States Ships [§ 342} 
p 1011 
(d) Advances to Seamen of Foreign Ships [§§ 343-344] p 1011 
aa. In United States Ports [§ 343] p 1011 
bb. In Foreign Ports [§ 344] p 1012 
(2) Forbidding Assignment [§ 345] p 1012 
(3) Permitting Advance or Assignment of Part of Wages [§ 346] p 1013 
5. Payment before Shipping Commissioner or Other Official [§§ 347-349] p 1013 
a. In General [§ 347] p 1013 
b. Nature of Voyage [§ 348] p 1013 
e. Nature of Payment [§ 349] p 1013 
. Necessity of Furnishing Account [§ 350] p 1013 
. Payment to Consul [§ 351] p 1013 
. Conditional Payment [§ 352] p 1013 
. Application of Payments [§ 353] p 1014 
10. Release [§§ 354-359] p 1014 
a. In General [§ 354] p 1014 
b. Consideration [§ 355] p 1014 
ec. Necessity and Sufficiency of Execution before Commissioner [§ 356] p 1014 
d. Validity [§§ 357-358] p 1015 
(1) In General [§ 357] p 1015 
(2) Setting Aside for “Good Cause” under Particular Statutory Provisions [§ 358] 
p 1015 
e. Scope and Extent [§ 359] p 1016 
11. Accord and Satisfaction [§ 360] p 1016 
T. Interest on Wages [§ 361] p 1016 
U. Extra Wages [§§ 362-421] p 1017 
1. In General [§ 362] p 1017 
2. For Extra Work [§§ 363-367] p 1017 
a. In General [§ 363] p 1017 
b. Overtime [§ 364] p 1017 
e. Impending Peril.and Actual Shipwreck [§ 365] p 1018 
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d. Ship Becoming Short-Handed [§ 366] p 1018 

e. Seaman Serving in Dual Capacity [§ 367] p 1019 
3. Failure To Serve Antiscorbutics [§ 368] p 1019 
4. Food Deficient in Quantity or Quality [§§ 369-376] p 1019 

a. In General [§ 369] p 1019 

b. Shortage [§§ 370-372] p 1019 
; (1) In General [§ 370] p 1019 
E (2) Use of Substitutes [§ 371] p 1019 
(3) Hacusable Shortage [§ 372] p 1020 
ie e. Poor Quality [§ 373] p 1020 
d. Necessity and Sufficiency of Complaint by Seaman [§ 374] p 1020 
: e. Acquiescence of Seamen [§ 375] p 1020 

f. Amount and Extent of Recovery [§ 376] p 1020 

5. For Cruel Treatment [§ 377] p 1021 
6. For Delaying Payment [§§ 378-397] p 1021 

a. In General [§ 378] p 1021 

b. Necessity and Sufficiency of Demand [§ 379] p 1021 

ce. Hacuse or Justification for Delay [§§ 380-387] p 1021 

(1) In General [§ 380] p 1021 
(2) Validity of Claim [§§ 381-382] p 1023 
(a) Invalid Claims [§ 381] p 1023 
(b) Doubtful and Controverted Claims [§ 382] p 1023 


| 
(3) Financial Inability of Employer [§ 383] p 1024 


(4) Attachment of Wages [§ 384] p 1025 
(5) Delay Arising from Exigencies of Voyage [§ 385] p 1025 
(6) Delay for Which Seaman Responsible [§ 386] p 1025 
(7) Agreement To Assign Freight Moneys [§ 387] p 1025 
Tender [§ 388] p 1026 
Withholding Payment of “Bonus” [§ 389] p 1026 
Application of Statutes to Seamen on Foreign Ships [§ 390] p 1026 
Persons and Property Liable [§ 391] p 1026 
Amount and Extent of Penalty [§§ 392-394] p 1027 
(1) In General [§ 392] p 1027 
(2) Method of Computation [§ 393] p 1027 
(3) Deduction of Wages Paid [§ 394] p 1027 
i. Waiver [§ 395] p 1027 
j. Limitations and Laches [§ 396] p 1027 
k. Jurisdiction of State Courts [§ 397] p 1028 
7. Wrongful Discharge [§§ 398-407] p 1028 
a. Before Commencement of Voyage or before Earning ey One Month’s Wages [§§ 
398-405] p 1028 
(1) In General [§ 398] p 1028 
(2) Time of Discharge [§§ 399-400] p 1028 
(a) In General [§ 399] p 1028 
(b) Abandonment of Voyage [§ 400] p 1028 
(3) Necessity of Actual Discharge [§ 401] p 1028 
(4) Effect of Revoking Discharge [§. 402] p 1029 
(5) Wrongful Character of Discharge [§ 403] p 1029 
(6) Coastwise Trade [§ 404] p 1029 
(7) Waiver and Estoppel [§ 405] p 1029 
b. After Beginning of Voyage and Earning of One or More Month’s Wages [§ 406] 
p 1030 
ce. Before Termination of Contract [§ 407] p 1030 
8. On Discharge in Foreign Port [§§ 408-421] p 1031 
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a. Particular Statutory Provisions [§§ 408-415] p 1030 
(1) By Act of Master [§ 408] p 1030 
(2) With Consent of Seaman [§§ 409-410] p 1030 
(a) Statutes Barring Recovery [§ 409] p 1030 
(b) Statutes Permitting Recovery [§ 410] p 1030 
(3) On Sale of Ship [§§ 411-414] p 1030 
(a) In General [§ 411] p 1030 
(b) Voluntary Character of Sale [§ 412] p 1031 
(c) Sale to Foreign Government [§ 413] p 1031 
(d) Payment to Consul [§ 414] p 1031 
(4) Disabled Seaman [§ 415] p 1031 
Nationality of Ship and Seaman [§ 416] p 1032 
Place of Discharge [§ 417] p 1032 
By Whom Discharged [§ 418] p 1032 
Remission of Extra Wages [§ 419] p 1032 
Liability of Master and Owner [§ 420] p 1032 
Waiver or Compromise [§ 421] p 1033 
V. Persons Entitled To Sue [§ 422] p 1033 
W. Persons and Property Liable [§§ 423-435] p 1033 
1. In General [§ 423] p 1033 
2. Ship [§ 424] p 1033 
3. Master [§§ 425-427] p 1033 
a. In General [§ 425] p 1033 
b. Change of Masters [§ 426] p 1033 
ec. Liability as Owner Pro Hac Vice [§ 427] p 1034 
4. Owner [§§ 428-483] p 1034 
In General [§ 428] p 1034 
Actual and Registered Owner [§ 429] p 1034 
Part Owners [§ 480] p 1034 
Change of Ownership [§ 431] p 1034 
Change of Possession Generally [§ 432] p 1035 
f. Chartering of Ship [§ 433] p 1035. 
5. Mortgagees [§ 434] p 1035 
6. Election of Remedy [§ 435] p 1035 
X. Actions and Proceedings [§§ 436-485] p 1035 
1. Jurisdiction [§§ 436-441] p 1035 
a. Of Admiralty Courts [§ 436] p 1035 
b. Of Federal Courts [§ 437] p 1035 
ce. Of State Courts [§§ 438-441] p 1035 
(1) In General [§ 438] p 1035 
(2) Proceeding in Rem against Ship [§§ 489-441] p 1036 
(a) In General [§ 439] p 1036 
‘(b) Particular Statutory Provisions [§ 440] p 1036 
(c) Pleading [§ 441] p 1036 
2. Nature and Form of Remedy [§§ 442-443] p 1036 
a. In General [§ 442] p 1036 
b. Summary Proceedings [§ 443] p 1036 
3. Time To Sue [§§ 444-451] p 1037 
a. In General [§ 444] p 1037 
b. Under Contract Provisions [§ 445] p 1037 
¢. Under Statutes Relative to Discharge of Cargo [§§ 446-449] p 1037 
(1) In General [§ 446] p 1037 , 
(2) Computation of Statutory Period [§ 447] p 1037 
(3) Prior Discharge of Seaman [§ 448] p 1038 
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(4) Application of Statute to Other Pr oceedings [§ 449] p 1038 
d. Effect of Premature Suit [§ 450] p 1038 
e. Waiver of Right To Object [§ 451] p 1038 
4. Conditions Precedent [§ 452] p 1038 
. Defenses [§ 453] p 1038 
6. Counterclaims and Set-Off [§§ 454-456] p 1038 
a. In General [§ 454] p 1038 
b. Nature of Claim Set Off [§ 455] p 1039 
ce. Legality of Payment as Affecting Right to Set-Off [§ 456] p 1039 
7. Joinder of Parties and Actions [$$ 457-460] p 1039 
a. Of Parties Generally [§ 457] p 1039 
b. Of Actions Generally [§§ 458-459] p 1040 
(1) Wage Actions in Rem and in Personam [§ 458] p 1040 
(2) Joinder of Wage Claims with Other Actions [§ 459] p 1040 
ec. Parties and Actions [§ 460] p 1040 
8. Intervention [§ 461] p 1040 
9. Pleading [S§ 462-466] p 1040 
a. In General [§ 462] p 1040 
b. Lrbel [§ 463] p 1040 
c. Answer [§§ 464-466] p 1040 
(1) In General [§ 464] p 1040 
(2) New Matter [§ 465] p 1040 
(3) Foreign Law [§ 466] p 1041 
10. Issues, Proof, and Variance [§ 467] p 1041 
11. Evidence [§§ 468-477] p 1041 
a. Burden of Proof and Presumptions [§§ 468-469] p 1041 
(1) Burden of Proof [§ 468] p 1041 
(2) Presumptions [§ 469] p 1041 
b. Admissibility [§§ 470-474] p 1042 
(1) In General [§ 470] p 1042 
(2) Seaman’s Contract of Employment [§ 471] p 1042 
(3) Log Book [§ 472] p 1042 
(4) Statutory Method of Proof [§ 473] p 1043 
(5) Pleadings as Evidence [§ 474] p 1043 
e. Weight and Sufficiency [§§ 475-477] p 1043 
(1) In General [§ 475] p 1043 
(2) Prima Facie Evidence [§ 476] p 1043 
(3) As to Particular Matters [§ 477] p 1043 
12. Trial [§§ 478-480] p 1045 
a. In General [§ 478] p 1045 
b. Instructions [§ 479] p 1045 x 
_ ¢. Questions of Law and Fact [§ 480] p 1045 
13. Judgment or Decree [§ 481] p 1045 
14. Costs [§§ 482-484] p 1045 
a. In General [§ 482] p 1045 
b. Security for Costs [§ 483] p 1046 
c. Costs on Appeal [§ 484] p 1046 
15. Review [§ 485] p 1046 
Y. Liens and Priorities [§§ 486-547] p 1046 
1. In General [§ 486] p 1046 
2. For Extra Wages [§ 487] p 1047 
3. Property Subject to Lien [§§ 488-495] p 1047 
a. Kind and Character of Ship Subject [§§ ics eel p 1047 
(1) In General [§ 488] p 1047 
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(2) Particular Kinds of Ships [§ 489] p 1047 
b. Proceeds of Ship [§§ 490-492] p 1048 
(1) On Sale [§ 490] p 1048 
(2) Award Following Capture [§ 491] p 1048 
(3) Insurance Money [§ 492] p 1048 
ec. Wreck [§ 493] p 1048 
d. Freight Earnings [§ 494] p 1048 
e. Cargo [§ 495] p 1049 
4. Lien as Affected by Ownership or Possession of Vessel [§§ 496-497] p 1049 
a. In General [§ 496] p 1049 
b. Labelant’s Ownership [§ 497] p 1049 
5. Necessity of Employment by or for Ship [§ 498] p 1050 
6. Profit Sharing [§ 499] p 1050 
7. Performance and Character of Services [§§ 500-505] p 1050 
a. Performance [§ 500] p 1050 
b. Character or Nature of Services Rendered [§§ 501-505] p 1050 
(1) In General [§ 501] p 1050 
(2) Port or Shore Services [§ 502] p 1050 
(3) Services for Ship in Custody of Law [§ 503] p 1050 
(4) Icebound Ship [§ 504] p 1051 
(5) Maritime Character of Particular Services [§ 505] p 1051 
8. Persons Entitled [§§ 506-511] p 1051 
In General [§ 506] p 1051 
Particular Persons as “Seamen” Entitled to Lien [§ 507] p 1051 
. As Sailor [§ 508] p 1052 
As Mariner [§ 509] p 1052 
Crew Shipped by Consul [§ 510] p 1052 
Financial Representative of Owner [§ 511] p 1052 
9. Amount and Extent of Lien [§§ 512-513] p 1053 
a. Term Covered [§ 512] p 1053 
b. Ships Covered [§ 513] p 1053 
10. Priority of Seaman’s Lien for Wages [§§ 514-535] p 1053 
a. In General [§ 514] p 1053 
b. Statutory Provisions [§§ 515-517] p 1053 
(1) Construction [§ 515] p 1053 
(2) Relative to “Members of Crew” [§ 516] p 1053 
(3) Harbor Ships [§ 517] p 1053 
c. Extra Wages [§ 518] p 1053 
d. As against Particular Clavms [§§ 519-535] p 1053 
(1) Attachments and Assignments [§ 519] p 1053 
) Bottomry Bond [§ 520] p 1053 
) Captor’s Claims [§ 521] p 1054 
) Costs and Expenses of Ship’s Sale [§ 522] p 1054 
) Fees of Court Officers [§ 523] p 1054 
(6) Government Claims [§ 524] p 1054 
) 
) 
) 
) 
) 


hop Me Te 


Master’s Lien [§ 525] p 1054 

Mortgage [§ 526] p 1054 

Pilotage [§ 527] p 1054 

Port Duties [§ 528] p 1054 

Proctor’s Costs and Disbursements [§ 529] p 1054 
(12) Purchaser of Ship [§ 530] p 1055 

(13) Salvage [§ 531] p 1055 

(14) Shipwright’s Possessory Lien [§ 532] p 1055 
(15) Tort Claims [§ 533] p 1055 
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(16) Towage and Light Dues [§ 534] p 1055 
(17) Wharfage and Dock Dues [§ 535] p 1055 
11. Assignability of Lien [§ 536] p 1055 
12. Loss of Lien [§§ 537-546] p 1056 
In General [§ 537] p 1056 
Bankruptcy of Owner [§ 538] p 1056 
Delivery of Ship on Bail [§ 539] p 1056 
Forfeiture of Ship [§ 540] p 1056 
Judicial Sale of Ship [§ 541] p 1056 
Execution of Release [§ 542] p 1056 
Waiver [§§ 543-545] p 1056 
(1) In General [§ 543] p 1056 
(2) Seaman’s Agreement Not To Rely on Credit of Vessel [§ 544] p 1057 
(3) Attempt To Collect Wages in Nonmaritime Court [§ 545] p 1057 
h. Laches [§ 546] p 1057 
13. Enforcement [§ 547| p 1058 
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XI. LAY OR SHARE OF EARNINGS [§§ 548-581] p 1058 


A. 
B. 
C. 
D. 
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In General [§ 548] p 1058 
Distinguished from Partnership [§ 549] p 1058 
Property Interest in Proceeds of Voyage [§ 550] p 1059 
Regulation [§§ 551-552] p 1059 

1. In General [§ 551] p 1059 

2. Validity of Oral Contracts [§ 552] p 1059 


. Renewal or Continuance of Employment [§ 553] p 1059 


Rate or Amount of Lay or Share [§§ 554-558] p 1059 
1. In General [§ 554] p 1059 
2. On What Proceeds Computed [§ 555] p 1060 
3. Sale of Voyage Proceeds [§ 556] p 1060 
4. Deductions [§ 557] p 1061 
5. Extra Pay [§ 558] p 1061 
Necessity of Profits [§ 559] p 1061 


. Separation of Ship and Sharesman in General [§ 560] p 1061 


Termination of Service by Mutual Consent [§ 561] p 1062 
Abandonment or Breaking Up of Voyage [§ 562] p 1062 
Wrongful Discharge or Abandonment of Sharesman [§ 563] p 1062 
Disability of Sharesman [§ 564] p 1062 
Effect of Sharesman’s Misconduct or Neglect [§§ 565-567] p 1062 
1. In General [§ 565] p 1062 
2. Intoxication [§ 566] p 1063 
3. Desertion [§ 567] p 1063 


. Interest on Share or Lay [§ 568] p 1063 
. Payment, Release, and Assignment [§§ 569-571] p 1063 


1. Payment [§ 569] p 1063 
2. Release and Settlement [§ 570] p 1063 
3. Assignment [§ 571] p 1063 


. Persons and Property Liable [§ 572] p 1063 


Actions and Proceedings [§§ 573-577] p 1064 

1. In General [§ 573] p 1064 

2. Waiver [§ 574] p 1064 

3. Evidence [§ 575] p 1064 

4. Measure of Damages [§ 576] p 1065 

5. Proceedings before Superintendent of Mercantile Marine [§ 577] p 1065 
Lien [§§ 578-581] p 1065 

1. In General [§ 578] p 1065 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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2. Time Lien Attaches [§ 579] p 1065 
3. Particular Statutory Liens [§ 580] p 1065 
4. Lay as Subject to Lien [§ 581] p 1066 


XII. MAINTENANCE AND CURE OF DISABLED SEAMAN [(§§ 582-633] p 1066 
A. In General [§ 582] p 1066 
B. Right as Dependent upon Cause or Origin of Disability [§§ 583-591] p 1067 
1. In General [§ 583] p 1067 
2. In Service of Ship [§ 584] p 1067 
3. Time When Disability Originated [§§ 585-587] p 1068 
a. Before Signing Articles [§ 585] p 1068 
b. After Commencement of Voyage [§ 586] p 1068 
c. After Discharge [§ 587] p 1068 
4. Disability Sustained Ashore [§ 588] p 1068 
5. Fault of Seaman [§§ 589-590] p 1068 
a. Injury [§ 589] p 1068 
b. Sickness [§ 590] p 1069 
6. Employer’s Freedom from Fault [§ 591] p 1069 
Character and Extent of Care and Maintenance Required [§§ 592-597] p 1069 
1. In General [§ 592] p 1069 
2. Treatment by Physician [§§ 593-594] p 1070 
a. In General [§ 593] p 1070 ez 
b. Care and Competence of Attending Physician [§ 594] p 1070 
3. Hospitalization [§ 595] p 1070 
4. Period for Which Maintenance and Care Should Be Furnished [§ 596] p 1071 
5. Care Ashore [§ 597] p 1072 
D. Provision of Medical Facilities Aboard Ship [§§ 598-599]. p 1072 
1. Duty To Provide [§ 598] p 1072 
2. Effect of Provision on Seaman’s Right to Maintenance and Cure [§ 599] p 1072 
HE. Provision of Marine Hospitals [§ 600] p 1073 
F. Treatment at Regular Ports of Call [§ 601] p 1073 
G. Duty To Deviate from Voyage To Procure Treatment [§ 602] p 1073 
H. Care at End of Voyage [§ 603] p 1074 
I. Duty of Ship’s Officers [§§ 604-607] p 1074 
1. In General [§ 604] p 1074 
2. Reliance on Physician’s Advice [§ 605] p 1075 - 
3. Hrrors of Judgment [§ 606] p 1075 
4. Request or Acquiescence of Seaman [§ 607] p 1075 
Loss of Right to Maintenance and Cure [§§ 608-610] p 1076 
1. In General [§ 608] p 1076 
2. Tender and Refusal [§ 609] p' 1076 
3. Release [§ 610] p 1076 
K. Persons Entitled [§§ 611-616] p 1076 
1. Seamen [§§ 611-615] p 1076 
a. In General [§ 611] p 1076 
b. Dependent on Nature of Compensation [§§ 612-613] p 1077 
(1) In General [§ 612] p 1077 © 
(2) Seamen Paid by Lay or Share [§ 613] p 1077 
ce. Dependent on Nature of Voyage [§ 614] p 1077 
d. Particular Persons as Seamen [§ 615] p 1077 
2. Other Persons [§ 616] p 1078 
L. Persons Liable [§§ 617-618] p 1078 
1. For Expense of Maintenance and Cure [§ 617] p 1078 
2. For Damages Resulting from Neglect or Mistreatment [§ 618] p 1078 
M. Legal Remedies [§§ 619-632] p 1078 
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1. In General [§ 619] p 1078 
2. Expense of Maintenance and Cure [§§ 620-625] p 1078 
. In General [§ 620] p 1078 
Limitations [§ 621] p 1079 
Pleading [§ 622] p 1079 
Evidence [§ 623] p 1079 
Amount of Recovery [§§ 624-625] p 1079 
= (1) In General [§ 624] p 1079 
(2) Interest [§ 625] p 1080 
3. Damages for Neglect or Improper Treatment [§§ 626-632] p 1080 
a. In General [§ 626] p 1080 
b. Pleading [§ 627] p 1080 
c. Evidence [§ 628] p 1080 
d. Questions for Jury [§ 629] p 1081 
e. Assessment of Damages [§§ 630-632] p 1081 
(1) In General [§ 630] p 1081 
(2) Pain and Suffering [§ 631] p 1081 
(3) Particular Awards [§ 632] p 1082 
N. Lien [§ 633] p 1082 


XIII. PERSONAL INJURIES [§§ 634-728] p 1082 
A. Right of Recovery in General [§§ 634-649] p 1082 
1. Under Maritime Law [§§ 634-636] p 1082 
a. Personal Injury [§§ 634-635] p 1082 
(1) In General [§ 634] p 1082 
(2) “Seamen” within Rule [§ 635] p 1083 
b. Wrongful Death [§ 636] p 1083 
2. Under Seaman’s Act of 1915, or La Follette Act [§§ 637-639] p 1083 
a. In General [§ 637] p 1083 
b. Act as Restricted to Seamen [§ 638] p 1083 
ce. Retroactive Effect [§ 639] p 1083 
3. Under Amendment of 1920, or Jones Act [§§ 640-647] p 1083. 
a. In General [§ 640] p 1084 
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b. Wrongful Death [§ 641] p 1084 
c. Act as Restricted to Seamen [§§ 642-643] p 1084 
| (1) In General [§ 642] p 1084 
(2) Particular Persons as Seamen [§ 643] p 1084 
d. American Seamen [§ 644] p 1086 
e. Foreign Seamen [§ 645] p 1086 
f. Retroactive Effect [§ 646] p 1086 
g. Repeal [§ 647] p 1087 
4. Under State Statutes [§ 648] p 1087 
5. Under Other Statutes [§ 649] p 1087 
B. Unseaworthy Ship and Defective Appurtenances [§§ 650-664] p 1087 
1. In General [§§ 650-653] p 1087 
a. Under General Maritime Law [§§ 650-651] p 1087 
(1) Personal Injury [§ 650] p 1087 
(2) Wrongful Death [§ 651] p 1088 
b. Under Common Law [§ 652] p 1088 
ce. Under Jones Act [§ 653] p 1089 
2. What Constitutes Seaworthiness [§§ 654-658] p 1089 
a. In General [§ 654] p 1089 
b. Defective Appliances or Equipment [§§ 655-657] p 1090 
(1) In General [§ 655] p 1090 
(2) Particular Appliances or Equipment [§§ 656-657] p 1090 
(a) Considered Unseaworthy [§ 656] p 1090 
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(b) Considered Not Unseaworthy [§ 657] p 1091 
c. Competence and Sufficiency of Officers and Crew [§ 658] p 1091 
3. Failure To Anticipate Manner of Injury [§ 659] p 1092 
4. Duty of Inspection [§ 660] p 1092 
5. Ship under Construction [§ 661] p 1092 
6. Places Adjacent to Ship [§ 662] p 1092 
7. Misuse or Nonuse of Proper Appliances [§§ 663-664] p 1092 
a. Under General Maritime Law [§ 663] p 1092 
b. Under Jones Act [§ 664] p 1093 
C. Negligence of Fellow Servants [§§ 665-675] p 1093 
1. Under General Maritime Law [§§ 665-668] p 1093 
a. In General [§ 665] p 1093 
b. Who Are Fellow Servants [§ 666] p 1093 


@ Injury as Caused by Unseaworthiness or by Negligence of Fellow Servant [§ 667] p 
1094 


d. Negligence of Master [§ 668] p 1094 
2. Under La Follette Act [§§ 669-671] p 1094 
a. In General [§ 669] p 1094 
b. Vessels within Act [§ 670] p 1095 
ce. “Seaman Having Command” [§ 671] p 1095 
3. Under Jones Act [§§ 672-675] p 1095 
a. In General [§ 672] p 1095 
b. Persons Whose Negligence Imposes Liability [§ 673] p 1096 
ce. What Constitutes Negligence [§ 674] p 1096 
d. Deliberate Misconduct as Negligence [§ 675] p 1096 
D. Methods of Work; Duty To Instruct [§§ 676-677] p 1097 
1. Methods of Work [§ 676] p 1097 
2. Duty To Instruct [§ 677] p 1097 
E. Assumption of Risk [§§ 678-687] p 1097 
1. Under General Maritime Law [§§ 678-680] p 1097 
a. In General [§ 678] p 1097 
b. Defective Appliances or Equipment [§ 679] p 1098 
ce. Obedience to Orders [§ 680] p 1098 
2. Under Jones Act [§§ 681-687] p 1098 
a. In General [§ 681] p 1098 
b. Nature of Seaman’s Employment [§ 682] p 1099 
c. Where Ship Unseaworthy, or Place of Work Unsafe [§ 683] p 1100 
d. Where Injury Arose from Negligence of Fellow Servant [§ 684] p 1100 
e. Violation of Statute [§ 685] p 1100 
f. Defective Appliances or Equipment [§ 686] p 1100 
g. Obedience of Orders [§ 687] p 1101 
F. Contributory Negligence [§§ 688-694] p 1102 
1. In General [§§ 688-692] p 1102 
a. Under General Maritime Law [§ 688] p 1102 
b. At Common Law [§ 689] p 1103 
c. Under State Statutes [§ 690] p 1103 
d. Under Jones Act [§§ 691-692] p 1103 
(1) In General [§ 691] p 1103 
(2) Violation of Statute [§ 692] p 1103 
2. What Constitutes Contributory Negligence [§§ 693-694] p 1103 
a. In General [§ 693] p 1103 
b. Obedience of Orders [§ 694] p 1104 
_G. Concurrent Negligence of Third Party [§ 695] p 1104 
Hl. Man Overboard [§ 696] p 1104 
1. Assaults on Seamen [§ 697] p 1105 
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J. Persons Entitled To Sue [§ 698] p 1105 
K. Persons and Property Liable [§ 699] p 1105 
L. Actions and Proceedings [§§ 700-725] p 1106 
1. Nature and Form [§§ 700-702] p 1106 
a. In General [§ 700] p 1106 
b. Election of Remedies [§§ 701-702] p 1106 
(1) In General [§ 701] p 1106 
(2) What Constitutes [§ 702] p 1107 
2. Jurisdiction and Venue [§§ 703-707] p 1107 
a. In General [§ 703] p 1107 
b. Under Jones Act [§§ 704-707] p 1107 
(1) Jurisdiction [§ 704] p 1107 
(2) Venue [§§ 705-707] p 1108 
(a) In General [§ 705] p 1108 
(b) Federal Courts [§ 706] p 1108 
(c) State Courts [§ 707] p 1109 
3. Limitations and Laches [§ 708] p 1109 
. Parties [§ 709] p 1110 
5. Pleading [§§ 710-712] p 1110 
a. Personal Injury in General [§§ 710-711] p 1110 
(1) In Admiralty [§ 710] p 1110 
(2) At Law [§ 711] p 1110 
b. Death Actions [§ 712] p 1110 
6. Issues, Proofy and Variance [§ 713] p 1111 
7. Evidence [§§ 714-718] p 1111 
a. Burden of Proof and Presumptions [§§ 714-715] p 1111 
(1) In Admiralty [§ 714] p 1111 
(2) At Law [§ 715] p 1111 
b. Admissibility [§§ 716-717] p 1111 
(1) In Admiralty [§ 716] p 1111 
(2) At Law [§ 717] p 1112 
c. Weight and Sufficiency [§ 718] p 1112 
8. Trial [§§ 719-721] p 1113 
a. Questions of Law and Fact [§ 719] p 1113 
b. Instructions [§ 720] p 1114 
ce. Direction of Verdict [§ 721] p 1114 
9. Damages [§§ 722-723] p 1114 ; 
a. In General [§ 722] p 1114 
b. Apportionment of Damages [§ 723] p 1115 
10. Costs [§ 724] p 1115 
11. Review [§ 725] p 1115 
M. Lien [§§ 726-728] p 1115 
1. Under General Maritime Law [§ 726] p 1115 
2. Under Jones Act [§ 727] p 1115 
3. Under State Statutes [§ 728] p 1115 


XIV. LOSS OF CLOTHING AND EFFECTS [§§ 729-735] p 1116 
A. Forfeiture as Disciplinary Measure [§ 729] p 1116 
B. Damages for Loss or Detention [§§ 730-735] p 1116 
1. In General [§ 730] p 1116 
2. Persons and Property Liable [§§ 731-733] p 1116 
a. Master [§ 731] p 1116 
b. Ship [§ 732] p 1116 
ce. Owner [§ 733] p 1116 
3. Proceedings [§ 734] p 1117 
4. Lien [§ 735] p 1117 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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XV. DISCIPLINE, PUNISHMENT, AND MALTREATMENT OF SEAMAN [§§ 736-786] p 1117 
A. In General [§ 736] p 1117 
B. Rights and Duties of Master [§§ 737-742] p 1117 
1. In General [§ 737] p 1117 
2. Power To Punish [§§ 738-740] p 1118 
a. In General [§ 738] p 1118 
b. For Past Offenses [§ 739] p 1119 
c. Investigation before Punishment [§ 740] p 1119 
3. Duty To Provide Good Treatment and To Protect Seamen from Ill Usage [§§ 741- 
742] p 1119 
a. In General [§ 741] p 1119 
b. Protection from Subordinate Officers [§ 742] p 1119 
C. Authority of Subordinate Officers [§§ 743-744] p 1119 
1. When Master Aboard [§ 743] p 1119 
2. In Master’s Absence [§ 744] p 1120 
D. Nature and Degree of Punishment in General [§§ 745-746] p 1120 
1. General Rules [§ 745] p 1120 
2. Particular Circumstances Controlling Extent of Punishment Authorized [§ 746] p 
1120 
E. Kind or Method of Punishment [§§ 747-763] p 1120 
1. In General [§ 747] p 1120 
2. Corporal Punishment [§§ 748-752] p 1121 
a. Under General Maritime Law [§ 748] p 1121 
b. Under Statutes [§§ 749-750] p 1121 
(1) Abolishing Flogging [§ 749] p 1121 
(2) Prohibiting All Forms of Corporal Punishment [§ 750] p 1121 
¢. Nature and Extent of Bodily Chastisement [§§ 751-752] p 1121 
(1) In General [§ 751] p 1121 
(2) Use of Weapons [§ 752] p 1121 
3. Confinement aboard Ship [§§ 753-757] p 1122 
a. In General [§ 753] p 1122 
b. Grounds [§§ 754-756] p 1122 
(1) In General [§ 754] p 1122 
(2) Under Particular Statutory Provisions [§§ 755-756] p 1122 
(a) Respecting Desertion [§ 755] p 1122 
(b) Willful Disobedience [§ 756] p 1122 
ce. Character of Confinement [§ 757] p 1123 
4. Imprisonment Ashore [§§ 758-760] p 1123 
a. Under General Maritime Law [§ 758] p 1123 
b. Under Statutes [§§ 759-760] p 1123 
(1) Regulating Confinement for Disobedience at Sea [§ 759] p 1123 
(2) Providing for Consular Investigation [§ 760] p 1124 
5. Stopping Seaman’s Provisions [§ 761] p 1124 
6. Fines and Forfeitures [§ 762] p 1124 
7. Imposition of Extra Duty [§ 763] p 1124 
¥. Seaman’s Right To Resist Punishment [§ 764] p 1124 
G. Seaman’s Right To Arrest Master [§ 765] p 1125 
H. Persons and Property Liable [§§ 766-770] p 1125 
1. Ship and Owner [§§ 766-767] p 1125 ' 
a. Liability for Wrongful Punishment Generally [§ 766] p 1125 
b. Liability for Unjustifiable Assault [§ 767] p 1125 
2. Master [§ 768] p 1126 
3. Other Officers [§ 769] p 1126 
4. Joint Liability of Ship, Owner, and Master under Statute [§ 770] p 1127 
I. Actions and Proceedings {§§ 771-786] p 1127 


For later cases, developments and changes in the law see Annotations, same title and section number, 


SEAMEN 7 [56 C.J.] 919 


1. Right of Action [§§ 771-772] p 1127 
a. Wrongful Punishment Generally [§ 771] p 1127 
b. Assault and Battery [§ 772] p 1127 
. Jurisdiction [§ 773] p 1127 
. Compromise and Settlement [§ 774] p 1128 
. Time To Sue [§ 775] p 1128 
. Parties [§ 776] p 1128 
. Pleading [§ 777] p 1128 
. Issues, Proof, and Variance [§ 778] p 1128 
. Evidence [§ 779] p 1128 
. Trial [§ 780] p 1128 
. Nature and Amount of Recovery [§§ 781-785] p 1128 
a. Compensatory Damages [§ 781] p 1128 
b. Nominal Damages [§ 782] p 1129 
ec. Punitive Damages [§ 783] p 1129 
d. Aggravation and Mitigation of Damages [§ 784] p 1129 
e. Particular Awards and Particular Factors Considered in Making Awards . résoy ne) 
1129 
11. Costs [§ 786] p 1130 
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XVI. WAGES, EFFECTS, AND FUNERAL EXPENSES OF DECEASED eae ae 787-794] p 1139 

A. In General [§ 787] p 1130 

B. Disposition and Administration of Estate [§§ 788-791] p 1130 
1. By United States Shipping Commissioners [§ 788] p 1130 
2. By State Public Administrator [§ 789] p 1130 
3. By Foreign Consul [§ 790] p 1130 | 
4. Proceeds of Master’s Sale of Effects [§ 791] p 11381 

C. Recovery of Wages [§§ 792-793] p 1131 
1. In General [§ 792] p 1131 
2. Deductions [§ 793] p 1131 

D. Funeral Expenses [§ 794] p 1131 


XVII. SHIPPING COMMISSIONERS [§§ 795-807] p 1131 
A. In General [§ 795] p 1131 
B. Appointment and Removal [§§ 796-797] p 1131 
1. Appointment [§ 796] p 1131 
2. Removal [§ 797] p 1131 
C. Rights and Duties [§§ 798-800] p 1131 
1. Shipment of Seamen [§ 798] p 1131 
2. Settlement of Controversies [§ 799] p 1132 
3. Commitment and Trial of Deserters [§ 800] p 1132 
D. Clerks and Deputies [§ 801] p 1132 
E. Compensation [§§ 802-805] p 1132 
1. In General [§ 802] p 1132 
2. Hxpenses and Reimbursement [§ 803] p 1132 
3. Fees for Shipping and Discharge of Seamen [§ 804] p 1132 
4. For Handling Estates of Deceased Seamen [§ 805] p 1133 
F. Penalties [§§ 806-807] p 1133 
1. For Impersonating Shipping Commissioner [§ 806] p 1133 
2. For Making Improper Charges [§ 807] p 1183 


XVIII. RELATION OF CONSULS TO SEAMEN [§§ 808-813] p 1134 
A. In General [§ 808] p 1134 
B. Care and Protection of Seamen [§ 809] p 1134 
C. Trial and Punishment of Seamen [§§ 810-811] p 1134 
1. Sending Home for Trial [§ 810] p 1134 
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2. Imprisonment in Foreign Port [§ 811] p 1134 
D. Compensation for Services to Seamen [§ 812] p 1134 
EK. Liability in Damages [§ 813] p 1134 


XIX. CRIMINAL OFFENSES [(§§ 814-882] p 1134 
A. Advances [§ 814] p 1134 
B. Attaching or Detaining Seamen’s Clothing [§ 815] p 1135 
C. Confinement of Commander [§§ 816-818] p 1135 
1. In General [§ 816] p 1135 
2. What Constitutes “Confinement” [§ 817] p 1135 
3. Unlawful Character of Confinement [§ 818] p 1135 
D. Crimping, Intimidating Seamen, and Going aboard without Master’s Permission [§§ 819- 
821] p 1136 
1. Crimping [§ 819] p 1136 
2. Intimidating Seamen from Reporting for Duty [§ 820] p 1136 
3. Going aboard Ship without Master’s Permission [§ 821] p 1136 
E. Desertion, Enticing Desertion, and Harboring Deserters [§§ 822-825] p 1136 
1. Desertion [§§ 822-823] p 1136 
a. In General [§ 822] p 1136 
b. Punishment [§ 823] p 1136 
2. Enticing Seamen To Desert [§ 824] p 1136 
3. Harboring Deserter [§ 825] p 1137 
F. Disobedience of Willful Character [§§ 826-830] p 1137 
1. Definitions and Distinctions [§ 826] p 1137 
2. Hlements of Offense [§ 827] p 1137 
3. Persons Liable [§ 828] p 1137 
4. Prosecution and Punishment [§§ 829-830] p 1137 
a. Conditions Precedent [§ 829] p 1137 
b. Punishment [§ 830] p 1138 
G. Flogging [§ 831] p 1138 
H. Forcing Seamen on Shore or Leaving Them Behind [§§ 832-838] p 1138 
1. In General [§ 832] p.1138 
2. Seamen within Protection of Act [§ 833] p 1138 
3. Malice [§ 834] p 1138 
4. Justifiable Cause [§ 835] p 1138 
5. “Forcing” on Shore [§ 836] p 1139 
6. Condition To Return [§ 837] p 1139 
7. Seaman Left Behind [§ 838] p 1139 
I. Inciting Revolt or Mutiny on Shipboard [§§ 839-860] p 1139 
1. Definitions [§ 839] p 1139 
2. Nature and Elements of Offense [§§ 840-855] p 1140 
a. In General [§ 840] p 1140 
b. Particular Elements [§§ 841-855] p 1140 
(1) Overt Act [§ 841] p 1140 
(2) Intent [§ 842] p 1140 
(3) Combination or Conspiracy [§ 843] p 1140 
(4) Rank or Character of Officer Resisted [§ 844] p 1140 
(5) Status of Accused [§§ 845-848] p 1141 
(a) Members of Crew [§§ 845-847] p 1141 
aa. Necessity of Relation or Status [§ 845] p 1141 
bb. Who Are [§ 846] p 1141 
ce. Hvidence as to Status [§ 847] p 1141 
(b) Foreign Seamen [§ 848] p 1141 
- (6) Kind or Character of Vessel [§§ 849-852] p 1141 
(a) Kind [§ 849] p 1141 
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(b) Nationality [§§ 850-852] p 1141 ; 
aa. Necessity That Ship Be of United States or American Nationality 
[§ 850] p 1141 
bb. Ownership as Determining Nationality [§ 851] p 1141 
ce. Evidence of Nationality [§ 852] p 1141 
(7) Legality of Voyage [§ 853] p 1141 
(8) Waters on Which Offense Committed [§ 854] p 1141 
= (9) Justification for Resistance [§ 855] p 1142 
3. Particular Acts [§§ 856-857] p 1142 
a. Miscellaneous Acts Constituting Offense [§ 856] p 1142 
b. Disobedience [§ 857] p 1142 
4. Prosecution and Punishment [§§ 858-860] p 1148 
a. Jurisdiction or Venue [§ 858] p 1143 
b. Indictment [§ 859] p 1143 
c. Punishment [§ 860] p 1143 
J. Maltreatment of Crew [§§ 861-866] p 1143 
1. In General [§ 861] p 1143 
2. Justifiable Cause [§ 862] p 1148 
3. Cruel and Unusual Punishment [§ 863] p 1143 
4. Withholding Suitable Food and Nourishment [§ 864] p 1144 
5. “Malice, Hatred, or Revenge” [§ 865] p 1144 
6. Prosecution and Punishment [§ 866] p 1144 
K. Revolt and Mutiny on Shipboard [§§ 867-881] p 1144 
1. Definitions [§ 867] p 1144 
2. Nature and Elements of Offense [§§ 868-876] p 1144 
a. In General [§ 868] p 1144 
b. Character of Act Committed [§§ 869-871] p 1145 
(1) In General [§ 869] p 1145 
(2) Resistance of Authority [§§ 870-871] p 1145 
(a) In General [§ 870] p 1145 
(b) Disobedience [§ 871] p 1145 
ce. Means Employed To Commit Act [§ 872] p 1145 
d. Unlawful Character of Act [§§ 873-876] p 1145 
(1) In General [§ 873] p 1145 
(2) Refusal To Proceed in Unseaworthy Ship [§ 874] p 1145 
(3) Intemperance of Master [§ 875] p 1145 
(4) Maltreatment of Crew [§ 876] p 1146 
3. Time Mutineers in Possession of Ship [§ 877] p 1146 
4. Persons Liable [§ 878] p 1146 
5. Prosecution and Punishment [§§ 879-881] p 1146 
a. Indictment or Information [§§ 879-880] p 1146 
(1) In General [§ 879] p 1146 
(2) Joinder of Offenses [§ 880] p 1146 
b. Evidence [§ 881] p 1146 
L. Shanghaing [§ 882] p 1146 


CROSS REFERENCES 


Admiralty jurisdiction of wage suits by: Exemption of seamen’s wages and property see Exemp. 
Seamen generally see Admiralty § 85. tions 60. 
Foreign seamen see Admiralty § 46. Marine insurance: 
Aliens: xpress warranty of SO epg tent crew in policy for see 
Penal liability of owners and officers of vessel for Marine Insurance § 2 
entry of sick or deserting seaman see Aliens § 67 Implied warranty of LS tetehce see Marine Insurance 
text and notes 50-52. § 220. 
Seamen as aliens subject to: Master’s rights ae duties see Shipping [36 Cyc 120-154]. 
Exclusion generally see Aliens § 52. “Piracy” 48 C. 1206. 
Head tax see Aliens § 60. Salvage, right a Beatian to see Salvage passim §§ 59-69. 
Naturalization see Aliens § 135. “Shipping” [36 Cyc 1]. 
Collision caused by negligence of officers and crew see Will, nuncupative will of seaman see Wills [40 Cye 1134 
Collision § 8. text and note 60] 


Domicile of seamen see Domicile § 40. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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SEAMEN 


[§ 1 


I DEFINITIONS AND DISTINCTIONS} 


[§ 1] A. Seaman?—1. In General. 
been defined as a mariner?” or sailor ;* 
occupation is to assist in the management, naviga- 
tion,® or operation® of ships at sea. 
originally confined to persons who could “hand, reef, 
and steer,”’? mariners® in the true® or full?® sense 
of the word, and in its strictest sense the term 
is still confined to such persons.1? 
ing conditions enlarged tke legal definition of the 
term,!* so that as now used the word 
not necessarily confined to a full-fledged mariner‘ 
or sailor,'* but may include sundry 


” 
man 


1. Crew: 
Defined see Crew 15 C. J. p 1454. 
Under particular rules or statutes: 
Criminal offenses: 


Confinement of commander 
infra § 816. 


Inciting revolt or mutiny See in- 
fra §§ 845-847. 


Maltreatment of crew see infra § 
861 


Revolt and. mutiny 


Lien for wages see infra § 510. 
Maintenance and cure see infra § 
612. 


see 


see infra § 


Wage advances see 
344. 
Maritime services: 
Defined see Maritime Service 38 C. J. 
p 1192. 
What constitute with respect to: 


Admiralty jurisdiction see Admir- 
alty §§ 85-87. 


Maritime liens generally see Mari- 
time Liens § 24 et seq. 


Seamen’s wage claims and liens see 
infra §§ 501-505 
2. Alien seaman under 
regulations see infra § 24. 
Distressed seaman see infra § 147. 
Foreign seaman under: 
Crininal statutes see infra §§ 814, 
Half pay statutes see infra § 335. 
Jones Act see infra § 645. 
Seaman: 
Having command see infra § 671. 
Left behind see infra § 838. 


244. The Owego, 292 Fed. 505; 
Webster D. [quot The Herdis, 22 F. 
(2a) 304, 305; In re Scott, 250 Fed. 
647; Doughten v. Vandever, 5 Del. 
Chy51, Te): 


“Wariner” 38 C. J. p 1191. 


3. Standard D. [quot Gonzales v. 
U. S. Shipping Bd. Hmergency Fleet 
Corpo Hy (2d) 163) Loot Webster 
D. [quot The Herdis, 22 F. (2d) 304, 
S0bo tne re scott, 250 Fed 647; 
Doughten v. Vandever, 5 Del. Ch. 51, 
73]. 


“Sailor” infra § 3. 
4. Webster D. [quot The Herdis, 


infra §§ 343, 


health 


22H. (2d) 804, 805; In re Scott, 
250 Fed. 647; Doughten v. Vandever, 
5 Del. Ch. 51, 73]. 

5..The Herdis,. 22 EF. (2d) 304; 


Gonzales v. U. 8S. Shipping Bd. Emer- 
gency Fleet Corp., 3 F. (2d) 168; 
Gassilavenu. oS. Mimerseney Fleet 
Corp., 289 Fed. 774. 


[a] “One who takes part in the 
practical navigation of a_ vessel.” 
Standard D. [quot The Herdis, 22 F., 
(2d) 304, 305; Gonzales yv. U. of Ship- 


A seaman has 
one whose 


The term was 
ployed.'® 


“sea- 


But chang- her men.?° 


“seaman” is 
other persons 


ping Bd. Emergency Fleet Corp., 3 
F. (2d) 168, 169]. 


[b] “Generally speaking, a sea- 
man is any one who, by contractual 
engagement with the owner, master, 
or charterer of a vessel, serves the 
vessel in navigation.” Cassil v. U. 
S. Emergency Fleet Corp., 289 Fed. 
774, 776. 


6. Flanagan v. Galey, 
A) US “SW (2d) edt 8s— GC; 
& Sons, Inc., v. Carken, 
A.) 11 SW (2d) 392. 


[a] “Ordinarily, a seaman is one 
whose occupation is to assist in the 
operation of vessels at sea.” Cy 
Flanagan & Sons, Ine. v. Carken, 
(Tex. Civ. A.) 11 SW (2d) 392, 393. 


Vi he Wao, GAC, There ae 1G Ss, 
18 F. (2d) 116; The Sea Lark, 14 
EY. (2d) 2013) Hoof Vv. Pacific, Amer= 
ican Fisheries, 284 Fed. 174 [aff 291 
Fed. 306]; The Buena Ventura, 243 
Fed. 797. 


8. “Mariner” 38 C. J. p 1191. 


9. The Buena Ventura, 243 Fed. 
797. 


LO. (J. SAron [Sy Co: INC. Ven Wer aoe, 
18 F. (2d) 116; The Sea Lark, 14 
FEF. (2d) 0201: Hoof v. Pacific Amer- 
ican Fisheries, 284 Fed. 174 [aff 291 
Fed. 306]. 


1l. The Owego, 292 Fed. 505. 


12. The Z R-38, 18 F.. (2d) 122; J. 
ATOM & Con ING venUe Sn Lo Ee. (C2) 
116; The»Sea Lark, 14 F. (2d) 201; 
Hoof v. Pacific American Fisheries, 
284 Fed. 174 [aff 291 Fed. 306]; The 
Buena Ventura, 243 Fed. 797. 


[a] “As the necessities of ships 
increased, so the word ‘seaman’ en- 
larged its meaning.” The Buena 
Ventura, 243 Fed. 797, 799. 


i347) ThesZ R—3, 58 w. (2d))k22. 


14. Cassil v. U. S. Hmergency 
Fleet Corp., 289 Fed. 774. 


15. The Z R-3, 18 F. (2d) 122; J. 
ATO NSa"Cor J Ine:sv. U.S... LSiky sC20)) 
116; The Sea Lark, 14 EE. (2d) 201; 
Gonzales Vise Cio ase Shippiie Board, 
Emergency Fleet Corp., 3 F. (2d) 168; 
The Sinclair, 1 F. (2a) 453; Cassil 
v. U. S. Emergency Fleet Corp., 289 
Fed. 774; Hoof v. Pacific American 
Fisheries, 284 Fed. 174 [aff 291 Fed. 
306]; The Buena Ventura, 243 Fed. 
OW: 

“He may be a cook, fireman or even 
a bartender.” Cassil v. U. S. Emer- 
gency Fleet Corp., 289 Fed. 774, 776. 


“Changing conditions, and neces- 
sities for changes, extended the term 
to include all persons employed in 
a vessel to assist in the main pur- 
pose of the voyage.” The Z R-8, 18 
FR. (2d) 122, 123. 


[a] “Whe reason for such gener- 
ous interpretation of so simple a 
word as ‘seaman’ is that every one 


(Tex. “Civ. 
Flanagan 
(Tex. Civ. 


employed on or about the ship.?® 
“seaman” is flexible in meaning’® and may be used 
in different senses in different statutes,+* its mean- 
ing varying with the context in which it is em- 


As including officers.'® 
term “seaman” includes a ship’s officers as well as 
But in a narrower sense ship’s officers 
are excluded from the definition of “seaman.”?? 


In brief, the word 


Broadly speaking, the 


American seaman has been defined as any seaman 
serving aboard an American vessel.” 


is entitled to the privilege of a sea- 
man, who, like seamen, at all times 
contribute to and labor about the 
operation and welfare of the ship 
when she is upon a voyage. When 
mariners in the old sense of the term 
were the only persons who enabled 
the ship to go in safety, then they 
were the only seamen; when firemen 
contributed quite as much as the 
deck hands to that end, they became 
seamen in the eye of the law. And 
in my judgment a wireless opera- 
tor is to-day a far more important 
person in the safe operation of a 
voyaging vessel than is any one im- 
aginable fireman, cook, or the like.” 
aoe Buena Ventura, 2438 Fed. 797, 


[b] In a federal statute the term 
is defined as “every person (appren- 
tices excepted) who shall be em- 
ployed or engaged to serve in any 
capacity on board’ a vessel. U. S; 
Rev. St. § 4612 [quot Saylor v. Tay- 
lor, Wii. Weds 476,477, 23 CCA WZ43q- 


[c] In English statutes.—(1) In 
the Merchant Shipping Act (1854) § 
2, the term includes ‘every person 
(except masters, pilots, and appren- 
tices duly indentured and registered) 
employed or engaged in any capacity 
on board any ship.” The Arina, 12 
P.-D. 118, 1235 Connor v. The Horas 
6uCans hxch.131, 182. —(2) And) in 
the Employers’ and Workmen’s Act 
of 1875, the term is used in the same 
sense. Corbett v. Pearce, [1904] 2 
Be hem 


Particular persons as seamen see 
infra § 2. 


16. International Stevedoring Co. 
Ve Haverty, 272 U.S. 50, 47 SCE 19; 


tL Tas ed.) (1575. 2The, Herdis, 722). 
(2d) 304 

17. In re Scott, 250 Fed. 647. 

18. In re Scott, supra. 


19. Particular officers see passim 
infra § 2. 


Under Jones Act see infra § 643. 
20. The Herdis, 22 F. (2d) 304; 
In re Scott, 250 Fed. 647. 


“Applied to both officers and com- 
mon sailors.” Century D. 


21. Gonzales v. U. S. Shipping Bad. 
Emergency Fleet Corp., 3 F. (2d) 168. 


[a] “®echnically restricted 
men below the rank of officers.” 
tury D. 


ra The Laura M. Lunt, 170 Fed. 


to 
Cen- 


[a] | 
material. 
Fed. 204. 


Alien seaman under health regula- 
tions see infra § 24 

Under Jones Act: 
American seamen see infra § 644. 
Foreign seamen see infra § 645. 


His own nationality is not 
The Laura M. Juunt, 1790 


For later cases, developments and changes in the law see Annotations, same title and section number, 


4 
\Pe 


poe 


§§ 1-2] 


Merchant seaman is one on a private, as distin- 


guished from a public, vessel.?* 


[§ 2] 2. Particular Persons? 
Held seamen. 


23. U.S. v. Sullivan, 43 Fed. 602. 

[a] Navy seaman is not a mer- 
chant seaman. U. S. v. Sullivan, 43 
Fed. 602. 

{[b] Fresh water ,. sailors.—The 


term “merchant seamen” includes sea- 
men or mariners on boats or vessels 
employed in navigable fresh waters 
within the admiralty jurisdiction of 
the United States, and therefore they 
are entitled to all the rights and sub- 
ject to all duties as such, as much as 
seamen on the ocean. The Ben Flint, 
ok. Cas. «No. 1,299, 1. Biss. 562. 


24. As mariners: 


Generally see Mariner 38 C. J. p 1191 
text and note 6 [a]-[c]. 


Entitled to wage lien see infra § 509. 
ere 39 C. J. p 1885 text and note 10 
a]. 
“Purser” 51 C.J. p 105 text and note 
3. fa]. 
25. 
ing to: 


Crew space see infra § 21 text and 
note 72 [a]. 


Criminal offenses see infra § 820; ane 
passim infra §§ 814-882. 


Discipline and punishment see ita 
§ 749; and passim infra §§ 736-786. 
Exclusion from municipal regulation 
see infra § 20 text and note 70 [a]. 
Maintenance and cure see infra § 615. 
Recovery for personal injury under: 
General maritime law see infra § 
635. 


Under rules or statutes relat- 


Jones Act see infra § 643. 
La Follette Act see infra 8 638. 
Wages: 


Exemption of see Exemptions § 60 
text and notes 37, 38. 


Forfeiture for desertion see infra § 
249. 


Liens see infra § 507. 


Ship’s officer as seaman: 


Generally see supra § 1 text and notes 
20, 


Particular officer see passim infra this 
section. 
26. See supra § 1. 
27. See statutory provisions, 


' Statutes relating to: 

Alien seamen: 
Exclusion of see Aliens § 52. 
ee regulations see infra §§ 23- 


Head tax on see Aliens § 67. 


Liability of owner for unlawful en- 
try see Aliens § 67 


Naturalization see Aliens § 135. 


Restrictions as to employment see 
infra § 26. 


Criminal offenses see infra §§ 814-882. 
Discharge see passim infra §§ 62-108. 


Discipline and punishment see passim 
infra §§ 736-786. 


“Domicile” § 40. 

Employment generally see passim in- 
fra §§ 27-55. 

Exemption from military service: 
Generally see Army and Navy § 28. 
“Militia” § 7. 

Nuncupative wills see Wills [40 Cyc 
1133]. 


Under general rules?® as applied to 
the particular statutes?? and facts involved, the 


SEAMEN 


term 


dereee Doves 


as Seamen.?° 
horseman,*? 


Personal injuries see passim infra §§ 
634-728. 

Return of seaman see passim infra §§ 
131-152. 

Wages: ¢ 
Exemption of see Exemptions § 60. 


Sea! see passim infra §§ 153- 
he 


28. The J. S. Warden, 175 Fed. 314. 
“Bartender” 7 C. J. p 930. 


29. Bean vy. Stupart, 1 Dougl. 11, 99 
Reprint 9. 


30. Kuhlman v. W. & A. Fletcher 
Co., 20 EF. (2d) 465; Wilson v. The 
Ohio, 30 F. Cas. No. 17,825, Gilp. 505. 


“Carpenter” 9 C. J. p 1293. 
Carpenter as not: 


Ganon see infra § 38 text and note 
By 


“Seaman” see infra text and note 66. 


31. Martin v. Acker, 16 F. Cas. No. 
9,155, Blatchf. & H. 279; The Sultana, 
23 F. Cas. No. 13,602, Brown Adm. Le; 
Abbott v. Baltimore, ete., Steam Pack- 
et Co., 4 Md. Ch. 310; Spinnetti v. At- 
las Steamship Co., 80 N. Y. 71, 81, 36 
AmR 579 


[a] Captain’s clerk on Hudson 
River sloop of over fifty tons burthen. 
Martin v. Acker, 16 F. Cas. No. 9,155, 
Blatchf. & H. 279. 


“Clerk” 11 C. J. pp 840-844. 


Clerk not seaman see infra text and 
note 67. 


32. lLynott v., Great Lakes Transit 
Corp., 202 App. Div. 613, 195 NYS 13. 


33. Ex p. Kogi Saito, 18 F. (2d) 
116; Allen v. Hallet, 1 F. Cas. No. 223, 
Abb. Adm. 573; Black v. The Louisi- 
ana,.3 .. Cas,-No..1,461, 2 .Ret..Adm. 
268; The Charles F. Perry, 5 F. Cas. 
No. 2,616, 1 Lowell 475; The Helen M. 
Pierce, 11 F. Cas. No. 6,332, 2 Hask. 
205; Spinnetti v. Atlas Steamship 
Cor a8 On IN Yonik 1518 6y AIR 65 1,9.5 5 xe. 
Thompson, 4 Bradf. Surr. (N. Y.) 154; 


Bean v. Stupart, 1 Dougl. 11, 99 Re- 
print 9. 

[a] Women who are cooks are sea- 
men. Lawson v. The James H. Shrig- 
ley, 50 Fed. 287; Sageman v. The 
Brandywine, 21 F. Cas. No. 12,216, 
Newb. Adm. 5; Wolverton v. Lacey, 
30 F. Cas. No. 17,932. 


U. S: v. Thompson, 28 F. Cas. 


34. 
No. 16,492, 1 Sumn. 168. 
eOooper 13 C.J. pi 93i. 


35. Saylor v. Taylor, 77 Fed. 476, 
23 CCA 343; Martin v. Acker, 16k. 
Cassy Noy e9el55, latent. es ui 2095 
Wilson v. The Ohio, 30 F. Cas. No. 
17,825)) Gilp: +505; 5 Corbett v.. Pearce, 
[1904] 2 K. B. 422; In re Tug Robb, 
17 CanLJNS (Ont.) 66. 


[a] Although acting as nominal 
captain of scow or tug without other 
crew than himself.—The A. H. Cham- 
berlain, 206 Fed. 996 (scow); ae 
Maytham, 18 CanLJ (Ont.) 285 (tug 


36. The Hurricane, 2 F. (2d) 70 Se 
9 KF. (2d) 396]. 


37. The Murphy Tugs, 28 Fed. 429; 
The Highlander, 12 F. Cas. No. 6,476, 
1 Sprague 510; De Gaetano v. Mer- 
ritt, etc., Derrick, etc., Co., 203 App. 
Div. 259, 196 NYS 573. 


[a] That his feet were touching 
land under water at the time of the 
accident does not change the character 
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“seaman” has been held to include a barten- 
earpenter,®° clerk,®+ coal passer,*” 
cook,*®® eooper,** deck hand,*® dipper tender,*® div- 
er,?7 engineer,**® fireman,*® fisherman,*® foreman,*? 
Lasear,* 


longshoreman,** master,*® 


De Gaetano 
203 


of a diver as a Seaman. 
v. Merritt, etc., Derrick, etc., Co., 
App. Div. 259, 196 NYS 573. 


38. Los Angeles v. United Dredg- 
ing Co., 14 F. (2d) 364 [aff 10 F. (2d) 
239]; The Virginia Belle, 204 Fed. 
692; Saylor v. Taylor, 77 Fed. 476, 
23 CCA 343; Allen v. The Destroyer, 
56 Fed. 310; The May Queen, 16 F. 
Cas. No. 9,360, 1 Sprague’ 588; Wilson 
v. The Ohio, 30 F. Cas. No. 17,825, Gilp. 
505; Holt v. Cummings, 102 Pa. 212, 
48 AmR 199. 


[a] On harbor tugboat.—The Bou- 
ker No. 2, 241 Fed. 831 [mod 231 Fed. 
533, and certiorari den sub nom. Jones 
& Bouker Contracting Co., 245 U. S. 
647 mem, 38 SCt 9 mem, 62 L. ed. 529 
mem]. 


{[b] Operating dredge.—Los Ange- 
les v. United Dredging Co., 14 F. (2d) 
364 [aff 10 F. (2d) 239]; Saylor v. 


Taylor, 77 Fed. 476, 23 CCA 343; The 
Atlantic, 53 Fed. 607. 

“Engineer” 20 C. J. p 1260. 

39. The North America, 18 F. Cas. 


No. 10,314, 5 Ben. 486; Wilson v. The 
Ohio, 30 F. Cas. No. 17,825, Gilp. 505. 


* 40. The Z R-3, 18 F. (2d) 122; The 
Virginia Belle, 204 Fed. 692; The Car- 
rier Dove, 97.Féd. 111,, 38 .CCA’ 735 
Telles v. Linde; 47 Fed. 9123. "The 
Minna, 11 Fed. 759; Knight v. Par- 
sons, 14 F. Cas. No. 7,886, 1 Sprague 
279; Reed v. Canfield, 20 F. Cas. No. 
11,641, 1 Sumn. 195; Com. v. Doug- 
las, 17 Mass. 49; Morrissette v. The 
Maggie, 22 B. C. 424; Rex v. Wilneff, 
(N. 8S.) 1 HastLR 168. 


Sealer see infra text and note 53. 
oe see infra text’ and note 


41. The Hurricane, 2 F. (2d) 70 [aff 
9 F. (2d) 396]; Leary Constr. Co. v. 
Watson, 272 Fed. 461 


[a] In charge of scow used in driv- 
ing piles.—Leary Constr. Co. v. Wat- 
son, 272 Fed. 461. 


42. U.S. v. Atlantic Transport Co., 
188 Fed. 42, 110 CCA 420. 


43. Peninsular, ete., Nav. Co. v. 
Reg., [1901] 2 K. B. 686. 


44. Jamison v. Encarnacion, 281 U. 
S. 635, 50 SCt 440, 74 L. ed. 1082 
McCahan Sugar Refining, CtG anos Vv. 
Stoffel, 41 F. (2d) 651 Latt 35 F. (2a) 
602]; The Richelieu, 27 F. (2d) 960; 
Carrington y. Panama Mail SS. Co., 
136 Mise. 850, 241 NYS 347. 


“The law regards a longshoreman 
or stevedore, injured while engaged in 
maritime service aboard a ship lying 
in navigable waters, as a seaman with 
all his peculiar rights and immuni- 
ties.” W. J. McCahan Sugar Refining, 
etc., Co. v. Stoffel, 41 F. (2d) 651, 654. 


Cross references: 

“Longshoreman” 38 C. J. p 242. 

“Longshoreman” and “stevedore”’ as 
Synonymous under Jones Act see 
infra § 643. 

Stevedore as seaman see 
and note 55. 


Longshoreman not seaman see in- 
fra text and note 70. 


* 45. The Burns Bros. No. 31, 29 EF. 
(2d) 855; In re Scott, 250 Fed. 647. 


‘Tt is common knowledge that a 
man must be a seaman before he 
can be a master. It is manifest that 
the word ‘seaman’ might. be used in 


infra text 
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mate,*® musician,*? orchestra owner,*® pilot,*® por- 
ter,°° purser,°! salesman,®? sealer,®* slave hired as a 
steward,°® 
watchman,°* whaleman,®® winchman,®°® wireless op- 


seaman,°* stevedore,°® 


erator, ®1 and wrecker.®? 
Held not seamen. 


Under general rules®? as ap- 


SEAMEN 


the term 
(OIA 
third officer,>” | man,*® 


helper,** 


plied to the particular statutes®4 and facts involved, 


different enactments in different sens- 
es, and the intended sense might ap- 
pear from the context. If there is 
nothing in the context to show the 
sense in which the word is used, then 
it seems to me that it should be given 
the broadest meaning, so as to include 
a master, as well as a common seaman 
before the mast.” In re Scott, supra. 


Defined in nautical sense see Master 
§ 1 text and notes 59-65. 


Master not seaman see infra text 
and note 71. 


46. Atkyns v. Burrows, 2 F. Cas. 
No. 618, 1 Pet. Adm. 244; The George, 
10 F. Cas. No. 5,329, 1 Sumn. 151 [aff 
JAMA Oass ENOnrs, 030;00k umn. 59M] 5 
The Helen M. Pierce, 11 F. Cas. No. 
6,332, 2 Hask. 205; The May Queen, 16 
F, Cas. No. 9,360, 1 Sprague 588. 


“Mate” 39 C. J. p 1385. 
47. The Sea Lark, 14 EF. (2d) 202. 
“Musician” 44 C. J. p 1498. 


Musician not seaman see infra text 
and note 73. 


. 48. The Sea Lark, 14 F. (2d) 201 
(owned orchestra on excursion boat). 


49. The Mary Elizabeth, 24 Fed. 
397; Wilson v. The Ohio, 30 F. Cas. 
No. 17,825, Gilp. 505; The Ambatielos, 
[AIS Z35) LPa6i8s 


“Pilots” § 1. 


50. Spinnetti v. Atlas SS. Co., 80 
INGEN oO ATOR DOs 


“Porter” 49 C. J. p 1087 text and 
note 18. 


51. Spinnetti v. Daleiag SS .260;,, 80 
INE ed, oor Amir 579 brevi 144 Eon: 
100]; In re Hayes, 2 Curt. Eccl. 338, 
163 Reprint 431. 


“Purser’ 51 C. J. p 105. 


52. Connor y. The Flora, 6 Can. 
IDb<Oig BRN 
[a] Woman in charge of confec- 


tionery stand on excursion boat.—Mc- 
Elhaney v. The Flora, 6 Can. Exch. 
129. 


“Salesman” 55 C. J. p 1343 text and 
notes 4-6. 


53. The Ocean. Spray, 18. F. Cas. 
No. 10,412, 4 Sawy. 105. 


Fishermen generally see supra text 
and note 40. 


54. Slacum v. Smith, 22 KF. Cas. 
INOnsle 06, 2 Cranch C,-C,.149; 


“Slaves” [36 Cyc 466]. 


55. Buzynski v. Luckenbach SS. 
Co., 275 U. S. 518, 48 SCt 440, 72 L. 
ed. 403; International Stevedoring Co. 
v. Haverty, 272 U. S. 50, 47 SCt 19, 71 
L. ed. 157; McCahan Sugar Refining, 
ete., Co. v. Stoffel, 41 F. (2d) 651 [aff 
35 EF. (2d) 602]; Mahoney y. Interna- 
tional Elevating Co., 23 F. (2d) 130; 
The Herdis, 22 F. (2d) 304; Hammond 
Lumber Co. v. Sandin, 17 F. (2d) 760 
[certiorari den 274 U. S. 756 mem, 
47 SCt 767 mem, 71 L. ed. 1336 mem]; 
The Lillian, 16 F. (2d) 146; Tuccillo 
Ve (Clarks LOAM INS Ue 22, 13:9) Al 58 
[aff 5 N. J. Misc. 142, 135 A 926]: 
Filippo v. U. S. Shipping Bd. Hmer- 
gency Fleet Corp., 228 App. Div. 115, 
239 NYS 323; Muti v. Hoey, 221 App. 


Div. 688, 224 NYS 662; Lloyd v. Ho- 
gan, 128 Misc. 665, 219 NYS 750; Duf- 
fy v. Providence Teaming Co., 49 R. 
I. 476, 144 A 106. 


[a] Leading case.—International 
Stevedoring Co. v. Haverty, 272 U.S. 
BX Carr SO BIG al ibe Gok ine 


“Longshoreman” see supra text and 
note 44. 


“Stevedore” [36 Cyc 1276]. 


Stevedore not seaman see 
text and note 78. 


56. Pacific Mail SS. Co. v. Schmidt, 
214 Fed. 513, 130 CCA 657 [aff 209 Fed. 
264, and rev 241 U. S. 245, 36 SCt 581, 
60 L. ed. 982]; Black v. The Louisi- 
ana, 3. F. Cas. No. 1,461, 2 Pet. Adm. 
268; Spinnetti v. Atlas SS. Co., 80 N. 
NS iL SC Ara aioe 


[a] Steward’s helper.—Buckley v. 
Oceanic SS. Co., 5 F. (2d) 545. 


“Steward” [36 Cyc 1277]. 


57. U. S. v. Lindgren, 28 F. (2d) 
725 [aff 281 U.S. 38, 50 SCt 207, 74 
L. ed. 686]. 


58. The Herdis, 22 F. (2d) 304; 
Grimberg v. Admiral Oriental SS. 
Line, 300 Fed. 619; Norman v. Mer- 
ritt, ete,, Derrick, ete., Co., 200 App. 
Div. 360, 198 NYS 195. 


_la] Night watchman on derrick 
lighter.—Norman v. Merritt, ete., Der- 
rick, etc., Co., 200 App. Div. 360, 193 
INYS 195: 


[b] While on voyage.—Grimberg 
edmital Oriental SS. Line, 300 Fed. 


“Watchman” [40 Cyc 537]. 


infra 


Watchman not seaman see infra 
text and note 81. 
59. Reed y. Canfield, 20 EF. Cas. 


No. 11,641, 1 Sumn. 195, 201. 


Fishermen generally see supra text 
and note 40. 


60. George Leary Constr. 
Matson, 272 Fed. 461. 


[a] In charge of pile-driving en- 
gine on scow.—George Leary Constr. 
Co. v. Matson, 272 Fed. 461. 


Cor ive 


61. The Buena Ventura, 243 Fed. 
OTe 
62. 


The Highlander, 12 F. Cas. No. 
6,476, 1 Sprague 510. 


Wreck defined see Shipping [36 Cyc 
426, 427]. 
63. See supra § 1. 


64. See statutory provisions; and 
cross references supra text and note 
27. 


65. Lawrence vy. The W. F. Brown, 
46 Fed. 290. 


[a] Performers in show on board 
vessel. Lawrence v. The W. F. 
Brown, 46 Fed. 290. 


“Actor” 1 C. J. p 1181. 


66. Rogisich v. Union Dry Dock, 
ete,,, Co., 106 News oO) 150, ANGT0: 

[a] Repairing vessel for dry dock 
company.—Rogisich v. Union Dry 
Dock, ete., Co., 106 N. J. L. 591, 150 A 
670. Compare supra text and note 30. 


67. Zollinger v. The Emma, 30 F. 


carpenter, °° 

longshoreman,*° 
cian,** physician,’* raftsman,’® servant,’® sheet iron 
stevedore,7§ 
watchman,®! and wharfinger.*? 


[§ 2 


“seaman” has been held to exclude an ac- 


clerk,°®? 
master, ‘? 


lighter- 
musi- 


deckhand,°* 
mate,*? 


stone-picker,’®? teamster,®°? 


Cas. No. 18,218; The Globe v. Herbert, 
US) M05 874. 


Compare supra text and note 31. 


68. The J. P. Schuh, 223 Fed. 455; 
you v. New Walrus Co., 8 Newfoundl. 


[a] On towboat.—The J. P. Schuh, 
223 Fed. 455. 


69. Pratt v. Hall, 4 Mass. 239. 


[a] On harbor vessel under twen- 
ty tons.—Pratt v. Hall, 4 Mass. 239. 


“Lighterman” 37 C. J. p 660. 


70. The Hoquiam, 253 Fed. 627, 
Martis v. Union Transp. Co., 207 App. 
Div. 381, 202 NYS 56; Flanagan v. 
Galey, (Tex. Civ. A.) 13 SW (2d) 1118; 
C. Flanagan & Sons, Ine. v. Carken, 
(Rex Civ OAs) I SWinG2d) moo 22 


Compare supra text and note 44. 


71. The John A. Morgan, 28 Fed. 
89550 DheeArina, 1 20P) Det us: 

[a] “Bx hypothesi oT net 7a) 
seaman.” The Arina, 12 PID PAgse 


Compare supra text and note 45. 
72. Hly vy. Peck, 7 Conn. 239. 
Compare supra text and note 46. 


73. ‘Trainer v. The Superior, 24 F, 
Cas. No. 14,136, Gilp. 514; McElhancy 
Vv. The Klora,)6 Can. Hxehy 129% 


Compare supra text and note 47. 


74. Gardner v. The New Jersey, 9 
F. Cas. No. 5,233, 1 Pet. Adm. 223. 


Defined see Physicians and Sur- 
geons § 4. 


75. In re Raft of Cypress Logs, 20 
FF: Cas. No. 11,527, 1 Elipp. 543° 


“Raft” 51 C. J. p 367. 


76. Sunday v. Gordon, 23 F. 
No. 13,616, Blatchf. & H. 569. 


[a] Of master.—Sunday v. Gordon, 
ga Cas. No. 13,616, Blatchf. & H. 
19) . 


“Servant” [35 Cyc 1430]. 


_ 77. Maleeny v. Standard Shipbuild- 
ing Corp., 237 N. Y. 250, 142 NE 602. 


78. Johnson v.-American-Hawaiian 
SS. Co., 14 F. (2d) 534; The Owego, 
292 Fed. 505; Cassil v. U. S. Emergen- 
cy Fleet Corp., 289 Fed. 774; Yaconi 
v. Brady, 246 N.Y. 300, 158 NE 876. 


Compare supra text and note 55. 
79. The Ole Oleson, 20 Fed. 384. 


80. Buffalo, ete., Ferry Co. v. Wil- 
liams, 25 F. (2d) 612. 


“Teamster” [37 Cyc 1599]. 


81. Pacific American Fisheries v. 
Hoof, 291 Fed. 306 [certiorari den 263 
U. S. 712 mem, 44 SCt 38 mem, 68 L. 
ed. 520 mem]; Brown y. The Flora, 6 
Can. Hxch.- iss; 


[a] On vessel under construction. 
—Pacific American Fisheries v. Hoof, 
291 Fed. 306 [aff 284 Fed. 174 and cer- 
tiorari den 263 U. S. 712 mem, 44 SCt 
38 mem, 68 L. ed. 520 mem]. 


Compare supra text and note 58. 


82. Teahan  v. Industrial Ace. 
Commn:, 21/0" Cal. 342, 292) P 120. 


[a] Noteven when delivering man- 
ifest papers aboard ship.—Teahan v. 


) 


Cas. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 3-7] 


[§ 3] B. Sailor.83 A sailor is one whose occu- 
pation is to aid in the navigation of a vessel.°* The 
term does not include a ship’s earpenter.*® 


[§ 4] C. Voyage or Cruise.8° The word “voy- 
age,” as used in connection with the rights and ob- 
ligations of seamen, has been defined as the whole 
term of the seaman’s service,*? and not a particular 
passage from port to port.*® 


“Voyage”’® or “eruise”®® necessarily implies a 
definite beginning and end. 


Commencement of the voyage, as that term is used 
with respect to the rights and obligations of seamen, 
is the commencement to do that for which the ship- 
owner is to receive freight,®! and ordinarily the 
voyage commences when the ship, with her cargo 
aboard, leaves the dock outward bound,®? even 
though planning to moor temporarily before leaving 
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the harbor.®® 


End or completion of the voyage®* has been defined 
as arrival of the ship at her final port®® and dock®® 
of discharge. The end of the voyage has also been 
defined as the completion of the seaman’s contract 
of employment.°®? 


“Receiver of the voyage,” as that term is used in 
statutes making such receiver liable to any seaman, 
fisherman, or other servant for unpaid wages,®* in- 
cludes any person who may have received such voy- 
age with notice of such claim before receipt,®® or 
after receipt but before payment,' of the voyage. 


[§ 5] D. Law of Flag. The law of the flag has 
been defined as a rule to the effect that a vessel is a 
part of the territory of the nation whose flag she 
flies.? 


II. WHAT LAW GOVERNS? 


[§ 6] A. Contracts—1. Law Maritime. Con- 
tracts of seamen are presumptively controlled by 
the law maritime.* 

[§ 7] 2. Law of Flag. The law of the flag un- 
der which the vessel sails will ordinarily govern the 


contracts of her seamen.® The law of the flag has 
been applied where it appeared that the contract 
was executed in the country of the vessel’s nation- 
ality,’ or that the nationality of the seaman coin- 


Industrial Acc. Commn., 210 Cal. 342, 
292) P 120. 


Na aad gee Deal see Wharves [40 Cyc 


83. As seaman see supra § 1. 
Sailor: 
Domicile of see Domicile §§ 39, 40. 
Tenor of see Pensions 48 C. J. p 


Preference in ANE ae to office see 
Officers §8§ 8 


84. Ses es Et [quot Gonzales v. 
U. S. Shipping Bd. Emergency Fleet 
Corp, 30... (2d) 168,, 17.0). 

85. Kuhlman v. W. & A. Fletcher 


Co., 20 F. (2d) 465. 


Carpenter as “seaman” see supra § 
2 text and notes 30, 66. 


Particular persons as sailors enti- 
tled to wage lien see infra § 508. 


86. Defined generally see Voyage 
[40 Cye 230]. 


87. Enochasson v. Freeport Sul- 
phur Co., 7 F. (2d) 674. 


88. Enochasson v. Freeport Sul- 
phur Co., supra. 


89. Anonymous, 1 F. Cas. No. 449, 
5 Hughes 32; Brown v. Jones, 4 F. 
Casa Now, 01 2 0Gall e407. 


90. The Brutus, 4 F. Cas. No. 2,060, 
2 Gall. 526. 


“Cruise” 17 C. J. p 389. 


91. Manhattan Canning Co. v. Wil- 
son, 217 Fed. 41, 133 CCA 322 [aff 210 
Fed. 892] (quoting and adopting a 
definition formulated in Barker v. Mc- 
Andrew, 18 C. B. N. S. 759, 772, 114 
ECL 759, 144 Reprint 643, which lat- 
ter case did not involve the rights of 
seamen), 


Right of seaman injured after com- 
mencement of voyage to full wages 
see infra § 225. 


92. Manhattan Canning Co. v. Wil- 
son, 217 Fed. 41, 133 CCA 322 [aff 210 
Fed. 898]. 


93. Manhattan Canning Co. v. Wil- 
son, supra. 


94. Completion of voyage as affect- 


ing seaman’s: 
Discharge see infra § 62. 
Duty to stay by ship see infra § 109. 
Right to: 
Bring suit for wages see passim in- 
fra §§ 444-452. 
Maintenance and cure see infra § 
603; and see passim §§ 583-597. 
Wages generally see infra § 155, 
173-211, 276. 
Liability for: 
Desertion see infra 276. 


Other crimes see Passi infra §§ 
814-882. 


95. 
373. 


96. The Baltic Merchant, 
Adm. 86, 165 Reprint 1041. 


fa] Arrival in the river Thames is 
not of itself completion of the voyage 
to London, such voyage not being 
completed until the ship is moored at 
her proper dock of discharge. The 
Baltic Merchant, Edw. Adm. 86, 165 
Reprint 1041. 


975, The, Cubadist,. 2520, Fed. 658 
[certiorari den sub nom. Gordon v. 
The Cubadist, 249 U. S. 618 mem, 39 
SCt 892 mem, 63 L. ed. 804 mem]. 


98. See statutory provisions; and 
infra § 572. 


99. Parsons v. Fox, 8 Newfoundl. 
20, 28. 


1. Parsons v, Fox, supra. 


2. Carrington v. Panama Mail SS. 
Co., 241 NYS 347. See also Flags § 6. 


Application of law of: 
Flag see infra passim §§ 6-17. 
Port see infra passim §§ 6-17. 


3. Conflict of laws generally see 
Conflict of Laws 12 C. J. p 427. 


4 McDonald v. U. S., 292 Fed. 593, 
595; The Countess of Dufferin, 6 F. 
Cas. No. 3,280, 10 Ben. 155. 


[a] “In the absence of any evi- 
dence as to the law of the place where 
the contract was made and to be ina 
substantial part performed, the law 
maritime will be presumed to be the 
law controlling the mariner’s con- 


The Scarsdale, [1907] A. C. 


Edw. 


tract.” The Countess of Dufferin, 6 
E. Cas. No. 33280, 10, Ben. 155; 157; 


5. Defined see supra § 5. 


6. The City of Norwich, 279 Fed. 
687, LRA1918C 795 [rev 274 Fed. 374]; 
The City of Norwich, 273 Fed. 304; 
The Hanna Nielsen, 273 Fed. 171 
[mod 267 Fed. 729, and certiorari dism 
257 U. S. 651 mem, 42 SCt 53 mem, 66 
L. ed. 417 mem, certiorari den on reh 
257 U. S. 653 mem, 42 SCt 93 mem, 66 
L. ed. 418 mem]; The Hannington 
Court, 252 Fed. 211; The Elswick 
Tower, 241 Fed. 706; Oehler vy. Ham- 
burg-Amerikanische Packetfahrt Ac- 
tien Gesellschaft, 84 Mise. 272, 145 
NYS 1090; The Johann Friederich, 1 
W. Rob. 35, 166 Reprint 487. 


{a] Maintenance and cure.—The 
right of a seaman to cure and mainte- 
nance by the vessel after receiving in- 
juries on board is a contractual right 
governed by the law of the vessel’s 
nationality, so there can be no re- 
covery for such cure and maintenance, 
where the ship has complied with 
all requirements of the law of her 
nationality. The Hanna Nielsen, 273 
Fed. 171 [mod 267 Fed. 729, and cer- 
tiorari dism 257 U. S. 651 mem, 42 SCt 
53 mem, 66 L. ed. 417 mem, certiorari 
den on reh 257 U.S. 653 mem, 42 SCt 
93 mem, 66 L. ed. 418 mem]. 


[b] Wages.—(1) Generally. The 
Magna Charta, 16 F. Cas. No. 8,953, 2 
Lowell 136; The Johann Friederich, 
1 W. Rob. 35 (both cases to effect that 
the right of seamen to wages is de- 
pendent upon the law of the flag un- 
der which the vessel sails and not 
upon the nationality of the seamen). 
(2) Right to wages on wreck of vessel. 
Davis v. Leslie, 7 F. Cas. No. 3,639, 
Abb, Adm, 123 (British law applied). 


[c] Statutory right to disavow a 
contract under a provision of United 
States law is inapplicable to a con- 
tract for services made by an Arab 
seaman before a British consul in an 
Italian port to serve aboard a British 
vessel, the rights of the parties with 
respect to such contract being gov- 
erned by British law. The Hanning- 
ton Court, 252 Fed. 211. 


7. Davis v. Leslie, 
3,639, Abb, Adm. 123; 
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cided with that of the flag under which he sailed;* 
where the contract was executed in the country of 
the forum by an alien seaman;? and where the con- 
tract was executed in a third country.'® 


[§ 8] 3. Law of Country of Execution. It has 
been held that the contract of a United States sea- 
man to serve aboard a foreign vessel, executed in 
the United States, is controlled by the law of the 
place of execution." 


[§ 9] B. Torts—l. In General. Under general 
rules,!? and where the matter is not otherwise con- 
trolled by treaty provisions,!? the lex loci delicti 
ordinarily applies to torts committed against sea- 
men,!* and controls with respect to the question of 
jurisdiction.1®> But it has been held that where the 
seaman’s injury arose from the unseaworthiness of 
the ship, his right of recovery was governed by the 
law of the flag?® and not by the lex loci delicti.+? 


Law of port versus law of flag. Where there is 
no privity of contract between the vessel and plain- 
tiff, the latter’s rights in actions ex delicto are gov- 
erned by the law of the port of injury,t® and not 
by the law of the vessel’s flag.t° But where privity 
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of contract exists, the courts are not entirely con- 
sistent in their decisions as to whether the vessel 
on which the tort is committed, or the harbor in 
which she lies, should be considered as the locus 
delicti. In the case of a foreign vessel in a United 
States port, they regard the port as the locus delicti 
and apply United States law.*° But in the converse 
case of a United States vessel in a foreign port, they 
regard the vessel as the locus delicti, treat it as 
United States territory even while within the for- 
eign port, and apply our law instead of the foreign 
law.?+ 


Law maritime ordinarily controls as to a seaman’s 
right to recover indemnity for personal injuries?” 
irrespective of the court in which he brings his suit.?* 
The provision of the Jones Act making the Federal 
Employers’ Liability Act applicable to recovery for 
personal injuries of seamen under certain condi- 
tions2* neither withdraws injuries to seamen from 
the reach and operation of maritime law?® nor en- 
ables the seamen to do so.?® On the contrary,, it 
brings into that law new rules drawn from another 
system?’ and affords the seaman the right of electing 


Sandanger, 259 U. S. 255, 259, 42 SCt 
475, 66 L. ed. 927; Chelentis v. Luck- 


[$§ 7-9 


Norwich, 279 Fed. 687, LRA1918@ 795| 16. The Vestris, 252 Fed. 201. 
[rev 274 Fed. 374]; The anna Niel- . ’ . - 
sen, 273 Fed. 171_{mod 267 Fea. 729,|__ [2]. Ehus in a seaman’s action for 


and certiorari dism 257 U. S. 651 mem, 
42 SCt 53 mem, 66 L. ed. 417 mem, cer- 
tiorari den on reh 257 U. S. 653 mem, 
42 SCt 93 mem, 66 L. ed. 418 mem]; 
The Ucayali, 164 Fed. 897. 


8. Davis v. Leslie, 7 F. Cas. No. 
3,639, Abb. Adm, 123. 


9. Transportes Maritimos Do Esta- 
do v. Almeido, 5 F. (2d) 151 [writ of 
error allowed 265 U. S. 104, 44 SCt 449, 
68 L. ed. 932]. 


[a] Where an alien shipped in New 
York aboard a Portuguese vessel, un- 
der articles drawn in contemplation of 
Portuguese law, the validity and con- 
struction of the contract for service 
were governed by the law of Portugal. 
Transportes Maritimos Do Estado v. 
Almeido, 5 F. (2d) 151. 


oo Sage of native seaman see infra 


10. The Hannington Court, 252 
Fed. 211. 
[a] Contract of Arab seaman to 


serve aboard British ship executed in 
Italy.—The Hannington Court, 252 
Fed, 211. 


11. The Troop, 117 Fed. 557 [aff 
125 Fed. 672, 60 CCA 362]. 


[a] Contract in violation of United 
States statutes expressly made appli- 
cable to service of American seamen 
on foreign ships, executed by an 
American Seaman in a United States 
port to serve aboard an English ship, 
is not governed by the law of Eng- 
land but by that of the United States, 
and although valid under English law 
will be held void in a United States 
court. The Troop, 117 Fed. 557 [aff 
125 Fed. 672, 60 CCA 362]. 


Contract of alien seaman see supra 
§ 7 text and note 9. 


12. See Torts [38 Cyc 544 et seq]. 


13. Foreign law as controlling un- 
der treaty provisions see Treaties [38 
Cyc 975-977]. 


14. The Hanna Nielsen, 273 Fed. 
171 [mod 267 Fed. 729, and certiorari 
dism 257 U.S. 651, 42 SCt 53, 66 L. ed. 
417, certiorari den on reh 257 U. S. 
653, 42 SCt 93, 66 L. ed. 418]. 


personal injuries, whether the court 
had jurisdiction to consider~ the 
charge of negligence was governed by 
law of place where accident occurred. 
The Vestris, 252 Fed. 201. 


ee The Hanna Nielsen, 25 F. (2d) 
984, 


17. The Hanna Nielsen, supra (to 
effect while law of place where injury 
occurs ordinarily governs as to torts, 
an exception is made where the injury 
arises from the unseaworthy condi- 
tion of the vessel, in which case the 
law of the flag applies). 


18. Williams v. Oceanic Stevedor- 
ing Co., 27 F. (2d) 905, 906. 


“Plaintiff's position is, and his cas- 
es sustain him in it, that the question 
of whether a vessel on which an in- 
jury occurs to a longshoreman in 
American waters is of foreign or 
American registry or ownership, is 
wholly immaterial, where there is no 
privity of contract between the long- 
shoreman and the vessel, for it is the 
law that, in the absence of privity of 
contract between the plaintiff and 
the respondent, changing plaintiff's 
rights, his rights in an action ex de- 
licto are those given him by the coun- 


‘try in whose territorial waters the in- 


jury occurred, and not those given by 
the country whose flag the ship may 
at that time fly.” Williams v. Ocean- 
ic Stevedoring Co., supra. 


19. Williams v. Oceanic Stevedor- 
ing Co., supra. 


20. See infra § 11. 

21. See infra § 12. 

22. Right of recovery see infra §§ 
634-728. 


Maritime law as not controlling 
with respect to: 


Apportionment of damages for con- 
tributory negligence in state court 
actions see infra § 689. 


Recovery in admiralty for wrongful 
death under state statute see infra 
90. 


23. Panama R. Co. v. Johnson, 264 
U. S. 375, 44 SCt 391, 68 L. ed. 748 [aff 
289 Fed. 964]; Carlisle Packing Co. v. 


enbach-SS. Co., 247 U. S. 388, 38 SCt 
501, 62 L. ed. 1171; Flynn v. Panama 
RCo. 128 Mase, 239). 201 SNS 565 
National Shipbuilding Co. v. Mallia, 
(Tex. Civ. A.) 243 SW 757; Colonna 
Shipyard, Ine. v. Bland, 150 Va. 349, 
143 SE 729, 59 ALR 497. 


“The general rules of the maritime 
law apply whether the proceeding be 
instituted in the admiralty or com: 
mon-law court.” Carlisle Packing Co. 
v. Sandanger, supra. 


[a] Law of sea is controlling with- 
out regard to the court wherein the 
seaman seeks relief. Chelentis vy. 
Luckenbach SS. Co., 247 U. S. 3838, 38 
SCt 501; 62 L. ed: 1171. 


[b] In state court.—‘‘When one 
suffers an injury under such cirecum- 
stances as to be a maritime tort, hiS 
rights are fixed by the admiralty law; 
but he may choose the forum in which 
to assert those rights. He has his 
remedy at common law, but his recov- 
ery and the precise relief to be afford- 
ed him are determined by the admir- 
alty law which is applied, whether he 
sues in the common law or the admir- 
alty court. He may pursue his reme- 
dy at common law in the state court, 
but that court must administer the 
admiralty law. He may select his 
court, but cannot add to or,.change 
his rights or the defendant’s rights, 
which are the same in both forums.” 
Colonna Shipyard, Inc. v. Bland, 150 
Va, 349, 148 SE 729, 731, 59 ALR 497. 


24 See passim infra §§ 634-728. 


25. Panama R. Co, v. Johnson, 264 
U.S. 375,44, SCtr39i 468: Teseal 748k 
Charles Nelson Co. v. Curtis, 1 F. (2d) 
774. Compare Lorang v. Alaska SS. 
Co., 2 F. (2d) 300, 304 (where the 
court said: “The plaintiff having elect- 
ed to pursue his remedy at law, the 
issue must be determined according to 
the principles of the common law’”’). 


26. Panama R. Co. v. Johnson, 264 
U. S. 375, 44 SCt 391, 68 L. ed. 748; 
Charles Nelson Co. vy. Curtis, 1 F. (2d) 
774, 


27. Panama R. Co. v. Johnson, 264 
U. S.. 375, 44 SCt 391, 68 Li. eds 7432 
Charles Nelson Co. v. Curtis, 1 F. (2d) 
774. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 9-13] 


to proceed either under the act or under the old 


rules of maritime law.?8 


[§ 10] 2. Right Accruing on High Seas. The law 
of the flag governs torts committed on the high 


seas.2? 


[§ 11] 3. In United States Port. 
a seaman growing out of torts on foreign vessels 
while in United States ports are governed by United 


States law.?° 


Tort arising from breach of contract. 
the foreign and domestic laws are identical, the 
rights of an American seaman to recover for in- 
juries growing out of a breach of contract and sus- 
tained on a foreign vessel while in an American port, 
can properly be adjudicated in an American court.*+ 
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It has been held that United States law,’? that is, 


the general maritime law of this country,?* governs 


as to torts committed against seamen on an Ameri- 
can vessel in a foreign port. 
rule hold that under the law of the flag** the locus 


Courts applying this 


of a tort committed on a United States vessel in a 


The rights of 


controlling? § 


Where 


[§ 12] 4. In Foreign Port—a. United States Ship. 


28. 
29. 


See infra § 701. 


U. S. Shipping Bd. Emergency 
Fleet Corp. v. Greenwald, 16 F. (2d) 
948; Oehler v. Hamburg-Amerikan- 
ische Packetfahrt Actien Gesellschaft, 
84 Misc. 272, 145 NYS 1090. 


[a] Sickening at sea and dying in 
Africa.—Where an American seaman 
serving aboard an American vessel 
became ill while on the high seas, as 
a result of eating rotten food served 
aboard ship, and subsequently died 
while the ship was at a Gold Coast 
port in Africa, the right to recover 
for his death was governed by a stat- 
ute of the District of Columbia, 
wherein the corporation running the 
vessel was domiciled, and not by the 
law of the particular African port 
wherein he died, the court saying: 
“This merchant ship on the high seas 
is of the country of the flag she flies, 
and the law of the flag applies to the 
right of action which arose on the 
high seas.” U.S. Shipping Bd. Emer- 
gency Fleet Corp. v. Greenwald, 16 F. 
(2d) 948, 950. 


{[b] Seaman signing in New York 
to serve aboard a German ship.—Oeh- 
ler v. Hamburg-American Line, 84 
Misc. 272, 145 NYS 1090. 


30. Heredia v. Davies, 12 F. (2d) 
500 [mod sub nom. The Apurimac, 7 F. 
Cae (4s The Navarino, 7 E: +(2a) 
743; The Vestris, 252 Fed. 201, 202. 


{a] American seaman on British 
ship.—The Vestris, 252 Fed. 201. 


{b] British seaman on British 
ship.—The Navarino, 7 F. (2d) 743. 


{[c] That the law of Peru denies a 
seaman’s right to libel the ship for 
personal injuries is immaterial where 
the injury to a foreign seaman aboard 
a Peruvian ship occurred in a United 
States port, as the rights of the par- 
ties are governed by the laws of the 
United States—hby the lex loci delicti. 
Heredia v. Davies, 12 F. (2d) 500. 


Contrary view where tort commit- 
ted on United States ship in foreign 
port see infra § 12. 


31. The Vestris, 252 Fed. 201, 202. 


“If the statute just cited [6 Ed. 
VIII c 48 § 34 par 1] be taken as the 
rule governing the contract rights of 
the seamen upon the vessel, it does 
not materially differ from the rule 
which would be applied to sailors up- 
on an American vessel under the same 
eonditions in this harbor. It would be 
useless to suggest that the libelant 
now pursue his case before the British 
consul or in the courts of Great Brit- 
ain, even though those courts might 
have jurisdiction if he were in Eng- 
land. The rights of an American sea- 


man in the harbor of New York upon 
a British vessel can properly be ad- 
judicated in a court of the United 
States according to the admiralty law, 
when this admiralty law is in exact 
accord with what his contract rights 
would be under the British statute. 
There is certainly no reason for re- 
linquishing jurisdiction of the case. 
The libelant may have a decree as in- 
dicated.” The Vestris, supra. 


32. Wenzler v. Robin Line SS. Co., 
277 Fed. 812; Bennett v. Connelly, 122 
Misc. 149, 202° NYS 568 [aff 209 App. 
Div. 833, 204 NYS 893]; Carrington v. 
Panama Mail SS. Co., 241 NYS 347. 


[a] Action for death of longshore- 
man resulting from injuries on Amer- 
ican vessel lying in port of Cristobal 
is governed by laws of United States. 
Carrington v. Panama Mail SS. Co., 
136 Mise. 850, 241 NYS 347. 


[b] Assault on seaman by officer 
committed on American vessel while 
in Venezuelan port. Cain v. Alpha SS. 
Corps coors Ca) Tie (ate 2380 US. 
642, 50 SCt 448, 74 L. ed. 1086]. 


{c] The Jones Act is applicable to 
an injury to a Seaman occurring on an 
American vessel in a foreign port. 
Bennett v. Connelly, 122 Misc. 149, 202 
NYS 568. 


83. _Cain v. Alpha.\SS. iCorp:., 35°F. 
(2d) 717 [aff 281 U. S. 642, 50 SCt 443, 
74 L. ed. 1086]. 


34. Defined see supra § 5. 


35. Carrington v. Panama Mail SS. 
Co., 1386 Misc. 850, 241 NYS 347. 


[a] Locus of injury which caused 
the death was the vessel and not the 
Port of Cristobal, where the vessel 
happened to be lying. “This follows 
from the rule known as the Law of 
the” Blag, +. and the laws of 
that nation govern the liability of the 
owner with respect to maritime torts. 
In other words, the jurisdiction and 
laws of the nation where the vessel is 
owned follow her into whatever ports 
and harbors she may enter. If this 
be true, it follows that, since the tort 
here complained of was committed on 
an American vessel presumably flying 
the American flag, the action is gov- 
erned by the laws of the United States 
and not by the special laws applicable 
to the Canal Zone. The action is 
properly brought by the personal rep- 
resentative of the deceased.” Car- 
rington v. Panama Mail SS. Co., 136 
Misc. 850, 241 NYS 347, 348. 


36. Bennett v. Connelly, 122 Misc. 
149, 202 NYS 568, 569. 


“As long as the seaman is aboard 
his vessel, the obligations of the own- 
er to him as to torts are measured by 


foreign port must be regarded as the United States,? 
and for this reason the law of the vessel’s flag,?® and 
not that of the foreign port,*’ should be deemed 


[§ 13] b. Foreign Ship. A tort committed upon 
a seaman on a foreign vessel in a foreign port is 
not controlled by United States law,?® but by the 
law of the vessel’s flag.4° 
flag is applicable even though the seaman is a United 
States citizen,*? and the vessel is chartered by a 


The law of the vessel’s: 


one law—the law of the flag. To fol- 
low the rule contended for by defend- 
ant, that the law of the country in 
whose waters the vessel is at the time 
of the accident applies, might mean 
that for every port the seaman would 
have to look to a different law for a 
definition of his rights.” Bennett v- 
Connelly, supra. 


37. Wenzler v. Robin Line SS. Co., 
277 Fed. 812. 


[a] Negligence in management of 
ship.—An action by a seaman of a 
vessel of the United States for an in- 
jury received in a foreign port, while 
in performance of his duties on board, 
through alleged negligence in the 
management of the ship, is governed 
by the law of the United States, and 
not that of the port. Wenzler v. Rob- 
in Line SS. °Co., 277 Fed. 812. 


38. Contrary view where injury oc- 


curs upon a foreign ship in a United 


States port see supra § 11. 


39. The Hanna Nielsen, 273 Fed. 
171 [mod 267 Fed. 729, and certiorari 
dism 257. U. S. 651 mem, 42 SCt 53 
mem, 66 L. ed. 417 mem, certiorari 
den on reh 257 U. S. 653 mem, 42 SCt 
93 mem, 66 L. ed. 418 mem]; The Han- 
nington Court, 252 Fed. 211. 


[a] Norwegian ship in British 
harbor.—‘'If the suit be regarded as 
sounding in tort, then the trial court 
had no jurisdiction, unless the tort 
were maritime, and the lex loci delicti 
applies. Whether the locus is to be 
regarded as on a Norwegian ship, and 
therefore Norwegian, or in Gibraltar 
harbor, and therefore British, is a 
question into which it is not necessa- 
ry to go, further than to note that 
under no circumstances shown here 
ean the law of the United States ap- 
ply. The sole function of our courts 
is to furnish a remedy while enforc- 
ing by comity the substantially appli- 
cable law.” The Hanna Nielsen, 273 
Fed. 171, 173 [mod 267 Fed. 729, and 
certiorari dism 257 U. S. 651 mem, 42 
SCt 53 mem, 66 L. ed. 417 mem, cer- 
tiorari den on reh 257 U. S. 653 mem, 
42 SCt 93 mem, 66 L. ed 418 mem]. 


40. The Hannington Court, 252 
Fed. 211; Rainey v. New York; etc., 
SS. Co., 216 Fed. 449, 132 CCA 509, 
LRA1916A 1149 [certiorari den 235. 
U. S. 704 mem, 35 SCt 209 mem, 59 L. 
ed. 433 mem]. 


[a] British ship in Peruvian port. 
—Rainey v. New York, etc., SS. Co., 
216 Fed. 449, 182 CCA -509, LRAI9I6A 
1149 [certiorari den sub nom. Rainey 
v. Grace, 235 U. S. 704 mem, 35 SCt 
209 mem, 59 L. ed. 433 mem] (death 
action). 


41. Rainey v. New York, etc., SS. 
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United States corporation.4? 
[§ 14] 5. On Great Lakes. The 


for injuries sustained on a ship on 
is governed by admiralty law.*? 


[§ 15] C. Liens. Wage liens. The right of a sea- 
man as respects a lien on the ship for wages is gov- 
erned by the law of the vessel’s flag,** or of the 
But in the absence of evidence 
as to what that law is, the general maritime law 


owner’s domicile.*® 


will control.4® 
Right to lien on foreign ship for 


occurring in a United States port is governed by the 


law of the United States.*? 


[§ 16] D. Procedure. Questions 
suits by seamen are governed by 


Co., 216 Fed. 449, 132 CCA 509, LRA 
1916A 1149 [certiorari den sub nom. 
Rainey v:Grace, 235 U. S. 704 mem, 
35 SCt 209 mem, 59 L. ed. 433 mem]. 


[a] ‘Temporary allegiance to flag 
under which sailing.— When an Amer- 
ican citizen signs articles aS a sea- 
man ona British ship, he assumes a 
temporary allegiance to the flag under 
which he serves, and his rights while 
in such service are governed by Brit- 
ish and not by American law. Rainey 
vy. New York, ete. SS. Co., 216 Hed. 
449, 1382 CCA 509, LRAI916A 1149 
{certiorari den sub nom. Rainey v. 
Grace, 235 U. S. 704 mem, 85 SCt 209 
mem, 59 L. ed 433 mem]. 


42. Rainey v. New York, etc., SS. 
Co., 216 Fed. 449, 454, 132 CCA 509, 
LRA1916A 1149 [certiorari den sub 
nom. Rainey v. Grace, 235 U. S. 704 
mem, 35 SCt 209 mem, 59 L. ed 433 
mem ]. 


“The chartering of the ship in ques- 
tion to an American corporation for 
the particular voyage in question did 
not deprive the ship of its nationality. 
When Rainey, although a citizen of 
the state of Washington, went before 
the British consul at Seattle and sign- 
ed the shipping articles, and there- 
upon stepped upon the British ship 
fiying the British flag as a member 
of its crew, as the record shows he 
‘did, he stepped upon British territory 
and became entitled to the protection 
and benefit of all British law in be- 
half of British seamen, and subject 
to all of its obligations and liabili- 
ties.’ Rainey v. New York & P. SS. 
Co., Supra. 


43. Globe SS. Co. v. Moss, 245 Fed. 
54, 157 CCA 350 [certiorari den 245 
U. S. 663 mem, 38 SCt 61 mem, 62 L. 
ed. 537 mem]. 


44. The Velox v. Woske, 21 Fed. 
479; The Adolph, 7 Fed. 501; The 
Enterprise, 8 F. Cas. No. 4,498, 1 Low- 


ell 455; Clark v. Bowring, [1908] S. C. 
1168. 
[a] TIllustration.—Where seamen 


shipped at Japan on a Dutch vessel 
for a voyage to New York and back, 
and the voyage was broken up by a 
sale of the vessel in New York, the 
Yiens of the seamen were regulated 
by the code of the Netherlands. The 
Velox v. Woske, 21 Fed. 479. 


Right to lien for compensation: 
Share or lay see infra §§ 578-580. 
Wages see infra §§ 486-547. 


45. Williams v. The Sylph, 29 F. 
Cas. No. 17,740. 


[a] Barratry.—Where the master 


SEAMEN 


forum.#8 


right to recover 
the Great Lakes 


[§§ 13-17 


Claims for extra wages‘® are governed by limita- 
tions applicable under the law of the forum.°° 


[§ 17] E. Pleading and Proving Applicatory For- 


eign Law. 


Where a court does, as it may, under its 
authority and power to administer the general mari- 
time law or common law of the sea,®! assume juris- 
diction of an action ex delicto between foreign par- 
ties, whether of the same nationality®? or of different 


nationalities,°? following the general rule®* the ap- 


tortious injuries 


held that where 
court may in a 


of procedure in 
the law of the 


commits an act of barratry by carry- 
ing off the vessel after the owner’s 
death to a port of a state other than 
that of the owner’s residence, the 
right of one claiming a lien for wages 
is to be determined on the same prin- 
ciples as if the libel were filed in a 
court of the owner’s domicile. Wil- 
La v. The Sylph, 29 F. Cas. No. 
Lies B 


46. The Countess of Dufferin, 6 F. 
Cas. No. 3,280, 10 Ben. 155. 

[a] Waiver of lien.—The Countess 
of Dufferin, “6-E. ‘Cas. ‘No. 35280, 10 
Ben. 155; Heredia v. Davies, 12--F. 
(2d) 500 [mod The Apurimac, 7 F. 
(2d) 741]. 


[a] Peruvian ship.—Where it was 
urged that a decree for damages 
against the ship could not be awarded 
a seaman injured on a Peruvian ship 
in a United States port because un- 
der the Peruvian law an injured sea- 
man is given no lien on the vessel 
for injuries sustained, even in a case 
of failure or neglect to provide suita- 
ble appliances or a seaworthy vessel, 
the court held that the law of the 
United States was applicable because 
the injury occurred in an American 


port. Heredia v. Davies, 12 F. (2d) 
500 [mod The Apurimac, 7 F. (2d) 
741). 

Ro Heredia v. Davies, 12 F. (2d) 
500. 

[a] Right to attach foreign vessel 


for a seaman’s personal injury claim 
relates to a matter of procedure, as 
to which the law of the forum con- 
trols. Heredia v. Davies, 12 F. (2d) 
500 (Peruvian ship in United States 
port). 


49. See infra §§ 362-421. 


50. Buckley v. Oceanic SS. Co., 5 
F. (2d) 545. 


51. See Admiralty §§ 18, 36, 40, 41, 
ILS), 19s 

52. See Admiralty §§ 41, 52. 

53. Bonsalem y. Byron SS. Co., 43 
F. (2d) 448. See also Admiralty §§ 
42, 52. 

54. 


See Admiralty § 53, and partic- 
ularly § 248 text and note. 61. 


55. The Hanna Nielsen, 273 Fed. 
171 [mod 267 Fed. 729, and certiorari 
dism 257 U. S. 651 mem, 42 SCt 53 
mem, 66 L. ed. 417 mem, certiorari 
den on reh 257 U. S. 653 mem, 42 SCt 
93 mem, 66 L. ed. 418 mem]; Oehler 
v. Hamburg-American Line, 84 Misc. 
272, 145 NYS 1090. 


[a] Foreign ship on high seas.— 
“The plaintiff was employed on a Ger- 


plicatory foreign law on which the action is based 
must be pleaded and proved,®® as the courts cannot 
take judicial notice of it;°® and the burden rests 
on the pleader to prove it.°? 


However, it has been 
the foreign law is not proved the 
proper case apply the law of the 


man vessel flying the German flag, and 
it was on,the high seas, outside the 
jurisdiction of the United States, 
when plaintiff was injured. 
The accident, therefore, must be view- 
ed as though it occurred within the 
physical territory of Germany. The 
court cannot judicially know or pre- 
sume that there is a cause of action 
for damages for the master’s negli- 
gence under the laws of Germany. 
z Hence the plaintiff, in order to 
maintain an action for damages here- 
in, Should have pleaded and proved 
that the law of Germany afforded him 
such a cause of action. It is the rule 
in this state that the law of the place 
where the tort occurs is the law by 
which the liability of the defendant is 
to be determined.” Oehler v. Ham- 
burg-American Line, 84 Misc. 272, 145 
NYS 1090, 1092. 


[b] Norwegian ship in British 
port.—‘“‘It was . incumbent on 
libelant to prove the nature and ex- 
tent of his right under British law if 
he deemed that applicable. He did 
not do so, and therefore his libel in 
that respect was properly dismissed.” 
The Hanna Nielsen, 273- Fed. 171, 173 
[mod 267 Fed. 729, and certiorari dism 
257 U. S. 651 mem, 42 SCt 53 mem, 66 
L. ed. 417 mem, certiorari den on reh 
257 _U. S. 653 mem, 42 SCt 93 mem, 
66 L. ed. 418 mem]. 


Sufficiency of pleading in wage 
claim see infra § 466. 


56. The Hanna Nielsen, 273 Fed. 171 
[mod 267 Fed. 729, and certiorari dism 
257 U. S. 651 mem, 42 SCt 53 mem, 66 
L. ed. 417 mem, certiorari den on reh 
257 U. S. 653 mem, 42 SCt 93 mem, 66 
L. ed. 418 mem] (‘the question re- 
mains whether he can recover under 
British law without proving it. The 
argument made (and outlined in an- 
swer to interrogatories) is that we 
must presume or know by- judicial 
cognizance that in respect of the 
claim here presented the law of 
Great Britain and that of the United 
States is the same. For this no au- 
thority is produced or can exist.’’) 
To same effect Oehler v. Hamburg- 
American Line, 84 Misc, 272, 145 NYS 
1090 supra note 55 [a]. 


Judicial notice of foreign law gen- 
erally: 
Admiralty and maritime law see Evi- 
dence § 1957. - 
Law of foreign country see Evidence 


§ 1951 


57. Bonsalem v. Byron SS. Co., 43 
F. (2d) 443; The Ubbergen, 30 F, (2d) 
951. 


For later cases, developments and changes in the law see Annotations, same title and section numper, 


§§ 17-21] 


United States®® on the presumption that the foreign 
law is the same as that of the United States,®® and 
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the burden of proof will then rest on the party seek- 
ing to show that such foreign law is different.®° 


III. REGULATION IN GENERAL*% 


[§ 18] A. Existence of Regulations. 
ites of admiralty,®! peculiarly entitled to the pro- 
tection of the courts,°? seamen are guarded by reg- 
ulations affecting various matters relative to their 
On the other hand, the nature of the 
seaman’s occupation is such that sundry regulations 
have been promulgated and are in force relative to 


welfare.®? 


his duties and obligations.®+ 


[§ 19] B. Validity of Regulations—1. By Federal 
The courts have upheld the validity 
of statutes regulating the relative rights of seamen 
and their employers arising out of personal injuries 
sustained by seamen in the course of their employ- 
ment,°° statutes regulating the treatment of diseased 


Government. 


58. Bonsalem vy. Byron SS. Co., 43 
BF. (2d) 443. 


[a] Illustration.—The right of an 
Algerian fireman employed in a Unit- 
ed States port, to serve on a British 
vessel, to recover for a tort commit- 
ted on such vessel while in an Jtalian 
port is governed by the laws of the 
United States if the defendant does 
not prove the British law. Bonsalem 
v. Byron SS. Co., 43 F. (2d) 443. 


59. The Hanna Nielsen, 25 F. (2d) 
984; Heredia v. Davies, 12 F. (2d) 
500. 

[a] Seaman’s personal injury ac- 


tion.—‘“‘In absence of proof to the 
contrary, the presumption is that the 
law of Peru with regard to the right 
of recovery is the same as the law of 
this country the lex fori.’’ Heredia 
v. Davies, 12 F. (2d) 500, 501. 


Presumptions as to foreign law gen- 
erally see Evidence § 87. 


pee: The Hanna Nielsen, 25 F. (2d) 
984. 


60144. licensing of officers of ves- 


apie see Shipping [36 Cye 25; 120, 
I eye 

61. The Catalonia, 236 Fed. 554, 
5565-— Brown v. Luil, 4 EF. Cas. No. 


2,018, 2 Sumn. 448; The Minerva, 1 
Hagg. Adm. 347, 166 Reprint 123. 


“Seamen . . . belong to a class 
who are ever entitled to the consider- 
ation of a court of admiralty.’ The 
Catalonia, supra. 


62. McDonald v. U. S., 292 Fed. 
§93; Brown v. Lull, 4-F.> Cas. No. 
2,018, 2 Sumn., 443. 

63. Particular matters: 


Abuse by officers see infra §§ 831-838, 
861-866; and passim §§ 736-786. 


Antiscorbutics see infra §§ 128-130. 


Change of rank or rating see passim 
infra §§ 56-61. 


Crew space see infra § 21. 
Crimping see infra §§ 819-821. 


Discharge generally see infra §§ 93- 
98; and passim infra §§ 62-108. 


Division into watches see infra § 22. 


Employment generally see infra §§ 30- 
54; and passim infra §§ 27-55. 


Food see passim infra §§ 119-127, 864. 


Maintenance and cure of disabled sea- 
men see passim infra §§ 582-633. 


Personal injury of seamen see passim 
infra §§ 634-728. 


Punishment see passim infra §§ 736- 
786. ; 


[56 C. J.—59] 


As favor- 


alien seamen,®® statutes prohibiting advance pay- 
ment of wages to seamen,®? such as statutes prohib- 
iting advances of seamen’s wages with respect to 
seamen of foreign vessels while such vessels are 
within United States ports,°® and statutes regulat- 
ing the payment of half the wages earned on ar- 
rival at a port.®® 


[§ 20] 2. By Municipality. Seamen within fed- 


Return to port of shipment see pas- 
sim infra §§ 131-152. 


Shanghaiing see infra § 882. 
Share or lay see infra §§ 551, 552. 


Seaworthiness of vessel see infra §§ 
115-118. 


Ne see passim infra §§ 153-547, 
14. 


Supervision by: 
Consuls see infra §§ 808-813. 
Shipping commissioners see passim 
infra §§ 795-807. : 
64. Seaman as subject to: 
Criminal prosecution see passim in- 
fra §§ 814-882. 
Discipline and punishment by ship’s 
authorities see infra §§ 736-786. 
Duty to: 
Obey orders see infra § 110. 
Perform work see infra §§ 111-114. 
Stay by ship see infra § 109. 
Forfeiture of:. 
Effects see infra § 729. 
Lay or share see infra §§ 565-567. 
Wages see infra §§ 238-313. 


Health regulations relative to alien 
seamen see infra §§ 23-25. 


Restriction as to employment of 
alien seamen see infra § 26. 


65. Panama R. Co. v. Johnson, 264 
U. S. 375, 44 SCt 391, 68 L. ed. 748 [aff 
289 Fed. 964]; McCullough v. Jannson, 
292 Fed. 377 [writ of error dism 267 
U. S. 608 mem, 45 SCt 350 mem, 69 
L. ed. 812 mem]; Nox v. U. S. Ship- 
ping Bd. Emergency Fleet Corp., 193 
NYS 340; Flynn v. Panama R. Co., 121 
Mise. 239, 201 NYS 56. 


Personal injury actions see infra §§ 
634-728. 


66. U.S. v. New York, etc., SS. Co., 
269 U. S. 304, 46 SCt 114, 70 L. ed. 281 
[rev 297 Fed. 158]. 


Health regulations of alien seamen 
see infra §§ 23-25. 


Maintenance and cure of disabled 
seamen generally see infra §§ 582-633. 


67. Patterson v. The Budora, 190 
U. S. 169, 23 SCt 821, 47 L. ed. 1002. 


Criminal prosecution for violation 
see infra § 814. 


Operation and effect of such stat- 
utes generally see infra §§ 339-346. 


68. The Elizabeth Maersk, 258 Fed, 
765; The Belgier, 246 Fed. 966. 


eral statutory regulations are not subject to regu- 
lation by municipal ordinance on the same matter.*° 


[§. 21] C. Crew Space 
Regulations of the crew space which must be pro- 
vided for seamen,’+ have been held applicable to all 
seamen aboard ship irrespective of race or color.*? 


and Accommodations. 


[a] “There is no doubt that the 
congress had ample power to apply 
the law-to a foreign vessel in an 
American port. The Elizabeth 
Maersk, 258 Fed. 765. 


69. Strathearn SS. Co. v. Dillon, 
252 U. S. 348, 40 SCt 350, 64 L. ed. 607 
[aff 256 Fed. 631, 168 CCA 25 (rev 
239 Fed. 583, certified questions dism 
248 U. S. 182, 39 S€t 83,63 Ly ed. 
199)]; The Westmeath, 258 Fed. 446, 
169 CCA 462 [certiorari granted sub 
nom. Thompson v. Lucas, 250 U. S. 639 
mem, 39 SCt 495 mem, 63 L. ed. 1184 
mem and aff 252 U.S. 358, 40 SCt 353, 
64 L. ed. 612]; The Ixion, 237 Fed. 
142. 


“The employment and discharge, 
treatment, status, and punishment of 
merchant seamen has long been a part 
of the regulation of water-borne com- 
merce. With the advisability or ex- 
pediency of declaring all seamen, ir- 
respective of nationality, to have a 
status, or be entitled to treatment 
when within a harbor of the United 
States totally differing from the treat- 
ment or status accorded them in every 
other part of the world, we have no 
concern, but entertain no doubt of the 
power of Congress to enact this stat- 
ute aS a commercial regulation.” 
The Westmeath, 258 Fed. 446, 447 
[certiorari granted sub nom. Thomp- 
son v. Lucas, 250 U.S. 68389 mem, 39 SCt 
495 mem, 63 L. ed. 1184 mem, aff 252 
U. S. 358, 40 SCt 353, 64 L. ed. 612]. 


Operation and effect of such stat- 
utes see infra §§ 325-337. 


70. Los Angeles v. United Dredg- 
ing Co., 14 F. (2d) 364 [aff 10 F. (2d) 
239). 


[a] Engineers, operating dredging 
apparatus on seagoing barges, are 


“seamen,” within Act March 4, 1915, 


regulating inspection of vessels by 
the United States, and as such are 
subject to admiralty and commerce 
clauses of constitution, and are not 
within city licensing ordinances. Los 
Angeles v. United Dredging Co., 14 F. 
(2d) 364 [aff 10 F. (2d) 239]. 


71. See statutory provisions. 


72. Peninsular, ete., ‘Steam Nav. 
Co. v. Rex, [1901] 2 K. B. 686. 


[a] Lascars are seamen within the 
meaning of the Merchant Shipping Act 
of England relative to required crew 
space, and prior statutes relative to 
India are inapplicable. Peninsular, 
etc., Steam Nav. Co, v. Rex, [1901] 
2K. B. 686. 


980 [56 C.J.) 
Retroactive effect. In the absence of express lan- 
guage or necessary Implication to such effect, statutes 
regulating crew space and accommodations will not 
apply to vessels built before their enactment.** 


[§ 22] D. Division into Watches.74 A regulation 
requiring seamen to be divided into watches,‘° ap- 
plies to seamen employed in excess of those actually 
required for navigation of the ship.7° 


[§ 23] EH. Alien Seamen’7—1. Health Regula- 
tions—a. In General. Statutes providing for pay- 
ment by the ship of hospital expenses of alien sea- 
men suffering from loathsome diseases,’® are in- 
tended for the protection of the public,*® constitute 
a part of our immigration laws,*° and are not sea- 
men’s benefit acts.8+ The alien seamen cannot re- 
‘cover for expenses of treatment under such stat- 


SEAMEN 


be 


[§§ 21-25 


tive to return of alien seamen to the port of ship- 
ment,®3 cannot reasonably be construed as requir- 
ing the return of an alien seaman to a United States 
port of shipment.*+ 


[§ 24] b. Who Are Alien Seamen within Regu- 
lation.s® Under a statute providing that the ex- 
pense of hospital treatment of alien seamen shall 
be borne by the owner or master and not by the sea- 
man,®* a seaman of foreign nationality serving 
aboard a ship of American registry is an alien sea- 
man.®? Conversely, it would seem that a seaman of 
United States nationality serving on a foreign ves- 
sel is not an “alien seaman.”$* 


[§ 25] ce. Character of Ship within Regulation. 
Statutes imposing upon the owner, agent, consignee, 
or master of vessels generally the expense of hospital 
treatment of diseased alien seamen,*® are not limited 


utes.®? 


Return of seamen. A provision of such acts rela- 


1 


73. The San Juan, 250 Fed. 93, 162 
CCA 265 [aff 241 Fed. 288, and cer- 
tiorari den sub nom. Charlton v. New 
York, ete.; SS. Co., 247 U. S. 520 mem, 
38 SCt 582 mem, 62 L. ed. 1246 mem]. 


74. Failure to divide crew into 
watches as entitling seamen to: 


Discharge see infra § 86. 
Harned wages see infra § 215. 
75. See statutory provisions. 


76. Southern Pac. Co. v. Hair, 24 
F. (2d) 94 [aff sub nom. El Estero, 14 
F. (2d) 349). 


[aj] Seamen in excess of number 
certified as necessary.— Where the em- 
ployer secured a certificate from local 
inspectors to the effect that the ship 
was required to carry six seamen, and 
then hired seamen in excess of that 
number, and worked said excess sea- 
men without division into watches in 
accordance with statutory require- 
ments, it was subject to penalties be- 
cause such additional seamen were en- 
titled to the protection of the statute 
requiring division into watches. The 
FE] Estero, 14 F. (2d) 349 [aff sub nom. 
oe Pac. Co. v. Hair, 24 F. (2d) 

4}. 


77. Giability of vessel for quaran- 
ae services generally see Health § 
115. 


78. See statutory provisions; 
Health § 115. 


and 


79. The Sonderborg, 40 F. (2d) 652 
[mod on other grounds 47 F. (2d) 
723). 

80. Castner v. Hamilton, 275 Fed. 
203. 

81. Castner v. Hamilton, 275 Fed. 
203. 

82. The Sonderborg, 40 F. (2d) 652, 
{mod on other grounds 47 F. (2d) 
723]. ’ ie 

[a] Expenses of treatment for 
syphilis.—“‘The claim of Nielsen for 
$75 for medical expenses in being 
treated for syphilis is denied. What- 


ever may be the liability of the ship 
to the government for failure to de- 
clare him afflicted with this loathsome 
disease, he is himself equally guilty 
for failure to declare the fact himself. 
The statute (USCA tit 8 § 170) is for 
the protection of the public. He 
ought not be permitted to flout it and 
claim under its terms at the same 
moment.” The Sonderborg, 40 F. (2d) 
652, 657 [mod on other grounds 47 F. 


in their application to passenger vessels.?° 
der statutes expressly referring to “any vessel car- 


(2d) 723]. 
83. See statutory provisions. 


Return of seamen generally see in- 
fra §§ 131-152. 


er Castner v. Hamilton, 275 Fed. 
Oe 

[a] Statute construed.—‘It is, 
however, further insisted by peti- 


tioner that the intention of Congress 
to exempt American vessels is dis- 
closed by reference to that portion 
of the act which provides that—‘In 
cases in -which it shall appear to 
the satisfaction of the immigration 
official in charge that it will not 
be possible within a reasonable time 
to effect a cure, the return of the 
alien seamen shall be enforced on 
or at the expense of the vessel on 
which they came.’ ‘Return where?’ 
is asked, and frankly the answer is 
difficult to give; for, of course, it 
is not thinkable that Congress in- 
tended to require of the shipowner 
the return of the diseased seaman 
at the ship’s expense to the coun- 
try from whence he originally came, 
where, as in the case at bar, he 
shipped at an American port; and 
while admittedly the language used 
in the act is broad, and if literal- 
ly construed may seem to afford 
ground for such contention, yet a 
consideration of the whole act, and 
of the circumstances which impelled 
its passage, make it quite impossi- 
ble to believe that Congress intend- 
ed any such unreasonable hardship. 
- It may therefore be safely 
said that, without something more 
than is now contained in the act, 
the courts may be counted on, if 
so grotesque a demand should be 
made, to deny its effectiveness, and 
not to extend its terms so as to im- 
pose upon American shipping, al- 
ready heavily burdened, absurd or 
impossible conditions.” Castner v. 
Hamilton, 275 Fed. 2038, 206 


85. Definitions and distinctions 
generally see supra §§ 1-5. 


Foreign seamen under Jones Act 
see infra § 645, 


86. See statutory provisions. 


Exclusion of alien seamen 
Aliens § 87. 


Head tax on alien seamen see 
Aliens § 60. 


Naturalization of — 


see 


seamen see 
Aliens § 135. 
87. U. S. v. New York, ete. SS 


But un- 


Co., -269:°U.. .S..23804" 460SCtrmid4 Sates 
70 I ed. 281 [rev 297 Fed. 1581; 
Castner v. Hamilton, 275 Fed. 203. 


“The question of construction pre- 
sented is whether the term ‘alien 
seamen,’ aS used in the Act, means 
seamen who are aliens, as the Goy- 
ernment contends or seamen on for- 
eign vessels, aS the Steamship Com- 
pany contends: that is, whether in 
applying the Act the test is the cit- 
izenship of the seaman or the na- 
tionality of the vessel. We think 
the term ‘alien seamen’ is not to be 
construed as meaning seamen on for- 
eign vessels. The general principle 
that an alien while a Seaman on an 
American vessel is regarded as be- 
ing an American seaman in such 
sense that he is under the protec- 
‘tion and subject to the laws of the 
United States, has no application to 
the question whether aliens employed 
on American vessels are included 
within the terms of a special stat- 
ute dealing solely and_ specifically 
with ‘alien seamen,’ aS such. And 
if the rule attributing to a seaman 
the nationality of the vessel should 
be applied to this Act so as to give 
to the term ‘alien seamen’ the mean- 
ing of ‘seamen on foreign vessels,’ 
it would result, under the terms of 
its last clause, that an American sea- 
man employed on a foreign vessel 
who was afflicted with an incurable 
disease, on being brought into an 
American port would not be admitted 
into the United States, but would 
have to be returned; an anomalous 
result which, obviously, congress did 
not intend. It is clear that the term 
‘alien seamen’ as used in-the Act 
means ‘seamen who are aliens.’ It 
describes, aptly and exactly, seamen 
of alien nationality, dealing with 
them, as individuals, with reference 
to their personal citizenship; and it 
has no other significance either in 
common usage or in law. The Act 
does not qualify this term by any 
reference to the nationality of the 
vessels. Nor does it use the words 
‘seamen on foreign’ vessels’ or any 
equivalent phrase which would have 
been appropriate had it been intend- 
ed to describe the seamen on such 
vessels.” U. S.'v. New York, ete., 
SS. Co., supra. 


ss. U. S. v. New York, etc., SS. 


Co: 269" U. 71S....304, 46 SCt 114, 70 
L. ed. 281. 
89. See statutory provisions. 


90. Franco v. Seas Shipping Corp., 
272 Fed. 542. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


% 


| ae 


¥ 


§§ 25-27] 


rying passengers,” it has been held that ships other 
than passenger vessels are excluded.®! 

[§ 26] 2. Restrictions as to Employment. United 
States statutes, requiring United States vessels sail- 
ing from United States ports to have a specified 
percentage of the United States seamen, do not ren- 
der void the master’s contract made in a foreign 


[§ 27] A. In General. 


them.°8 


91. The Coniscliff, 270 Fed. 206 


[rev 266 Fed. 959]. 


92. McKenzie v. Oglethorpe, 16 F. 
Cas. No. 8,857. 


[a] Yaking place of deserters.— 
McKenzie v. Oglethorpe, 16 F. Cas. 
No. 8,857. 

93. McKenzie v. Oglethorpe, 16 F. 
Cas. No. 8,857. ° 

94. McKenzie v. Oglethorpe, 
pra. 

Damages for breach of employ- 


ment contract generally see infra § 
55. 


Su- 


95. The Joseph B. Thomas, 148 
Fed. 762, 78 CCA: 428 [aff 136 Fed. 
693]. 

96. The Joseph B. Thomas, 148 
Fed. 762, 78 CCA 428 [aff 136 Fed. |. 
693]. 

97. See supra § 18. 

98. McDonald v. U. S., 292 Fed. 
593; Brown v. Lull, 4 F. Cas. No. 
2,018, 2 Sumn. 443; The Prince 


Frederick, 2 Hagg. Adm. 394, 166 Re- 
print 287. 


[a] Beason for rule.—‘Seamen 
are a class of persons remarkable for 
their rashness, thoughtlessness and 
improvidence, They are generally 
necessitous, ignorant of the nature 
and extent of their own rights and 
privileges, and for the most part in- 
capable of duly appreciating their 
value. They combine, in a singular 
manner, the apparent anomalies of 
gallantry, extravagance, profusion in 
expenditure, indifference to the fu- 
ture, credulity, which is easily won, 
and confidence, which is readily sur- 
prised. Hence it is, that bargains 
between them and ship-owners, the 
latter being persons of great intel- 
ligence and shrewdness in business, 
are deemed open to much observa- 
tion and scrutiny; for they involve 
great inequality of knowledge, of 
forecast, of power, and of condition.” 
Brown v. Lull, 4 F. Cas. No. 2,018, 
2 Sumn, 443, 449. 


{b] In England the articles are 
conclusive as to the amount of wages 


and the voyage, but not as to other 


stipulations, and the latter will be 
upheld by the courts only when rea- 
sonable and consistent with justice. 


The service of seamen on 
shipboard is regulated by contract, express or im- 
‘plied,®® and the relation between seamen and master 
is largely, if not altogether, a contractual one.®* Be- 
cause of their favored position in admiralty,®’ sea- 
men’s contracts of employment will be closely seru- 
tinized by the courts to prevent imposition upon 
A seaman is not bound by any new or un: 
usual stipulation introduced into the articles, which 
is In derogation of his general rights, without full 
knowledge thereof and adequate compensation there- 
for,®® particularly where he cannot read, and the. 
stipulation is not read or explained to him,! and 
his contract will not be binding upon him where 


| 9,361, 1 Sprague 584; 


SEAMEN 


IV. EMPLOYMENT 


by the parties.® 


a settled policy 


The Prince Frederick, 2 Hagg. Adm. 
394, 166 Reprint 287; The Minerva, 
1 Hagg. Adm. 347, 166 Reprint 123. 


99. The Almatia, 1 F. Cas. No. 254, 
Deady 473; The Australia, 2 F. Cas. 
No. 667, 3 Ware 240; Brown v. Lull, 
4 F. Cas. No. 2,018, 2 Sumn. 443; 
Heard v. Rogers, 11 F. Cas. No. 6,298, 
1 Sprague 556; Matern v. Gibbs, 16 
E. Cas: No. 9,273, 1\,Sprague 158; 
Mayshew v. Terry, 16 F. Cas. No. 
The Quintero, 
20 F. Cas. No. 11,517, 1 Lowell 38; 
The Sarah Jane, 21 F. Cas. No. 12,348, 
Blatechf. & H. 401. 


[a] Sufficiency of evidence to 
show fraud in executing articles.— 
(1) Evidence held insufficient see 
Ramirez v. Mexican SS. Co., 107 Fed. 
530. (2) Evidence held sufficient see 
Sweeney v. Cloutman, 23 F. Cas. No. 
13,685, 2 Cliff. 85. 


1. Johnson v. The Frank S. Hall, 
38 Fed. 258; The Samuel Ober, 15 
Fed. 621. 


2. The Howick Hall, 
162. 


[a] Provision for arbitrary re- 
duction in wages.—The Howick Hall, 
10 F. (2d) 162. 


eae Conekin v. Lockwood, 231 Fed. 


[a] Salvage.—(1) A seaman is not 
bound by an agreement made in ad- 
vance with the master or owner that 
he will accept one month’s pay as 
his share in all cases of salvage, and 
especially under U. S. Rev. St. § 
4535, which provides that “every 
stipulation by which any seaman 
consents t® abandon . : 3 any 
right which he may have or obtain 
in the nature of salvage shall be 
wholly inoperative.” Conekin  v. 
Lockwood, 231 Fed. 541. (2) Right 
to salvage generally see Salvage §§ 
59-69. 


4. The HPxile, 20 Fed. 878. 


[a] In absence of proof to con- 
trary.—A seaman cannot absolve 
himself from the performance of the 
duties undertaken by him, on the 
ground that he did not understand 
the terms of the agreement, where 
the articles were signed by him in 
the presence of a consul in a foreign 
country, as it will be presumed, in 


10, B.. (2d) 
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port to ship more than the specified percentage of 
alien seamen for a return voyage from such foreign 
port to a United States port and back;°? and even 
if it is illegal for the master to sail from a United 
States port with the excess percentage of alien sea- 
men,°®? the contract is so far valid as to authorize 
recovery of damages by the seamen for its breach.*4 


lacking in mutuality,? nor where in violation of stat- 
utory provisions. 
fore a consul a presumption arises that such officer 
explained the articles to him,* and in general where 
the contract appears to be just and reasonable, it 
will be enforced by a court of admiralty, even though 
its meaning may not have been clearly understood 


But where the seaman signs be- 


In other words, seamen are bound 


by contracts fairly conceived and executed,® and it 
is only when a given stipulation of their general con- 
tract of shipment signifies such improvidence or 
ignorance on the part of the seamen as to make its 
enforcement unreasonable,’ or is such as contravenes 


of the law maritime,® or violates a 


‘the absence of proof to the contrary, 
that the consul explained to him the 
nature, purport, and effect of the 
agreement, The Hxile, 20 Fed. 878. 


Relation of consuls to seamen gen- 
erally see infra §§ 808—813. 


5. The L. B. Snow, 15 Fed. 282. 


6. The Hannington Court, 252 
Fed. 211; The Joseph B. Thomas, 148 
Ne 762, 78 CCA 428 [aff 136 Fed. 


[a] “Notwithstanding the care 
and solicitude exercised by courts in 
protectiig seamen from the results 
of ignorance and improvidence, in 
making their contracts, they are not 
to be exempted from contractual ob- 
ligations freely and fairly made, and 
as to which no suspicion of misun- 
derstanding or imposition attaches.” 
The Joseph B. Thomas, 148 Fed. 762, 
764, 78 CCA 428. 


[b] - Contract provision held valid 
and enforceable.—W here, before 
signing the articles, an ice clause was 


read to the seamen, providing that 
they should make no claim for wages 
or provisions while the vessel was 
detained by ice prior to departure, 
and the evidence showed that they 
fully understood such clause at the 
time of signing the articles contain- 
ing same, seamen refused food and 
were told they could go ashore until 
ice should permit departure of the 
vessel, and who subsequently failed 
or refused to continue the voyage, 
could not libel the ship for wages 
for the time they were detained by 
ice nor for statutory extra pay for 
wrongful discharge. The Joseph B. 
Thomas, 148 Fed. 762, 78 CCA 428 
{aff 1386 Fed. 693]. 


{c] No right to disavow.—Where 
seamen, signing in Italy, accepted 
service of man who could speak some 
Italian in making known to them the 
terms of the articles, they cannot 
disavow terms of the articles. The 
Hannington Court, 252 Fed. 211. 


% McDonald v. U. S., 292 Fed. 
593; The Joseph B. Thomas, 148 Fea. 
762 [aff 136 Fed. 693]. 


& McDonald. v. U. S., 292° Med. 
593; The Joseph B. Thomas, 148 Fed. 
762, 78 CCA 428 [aff 136 Fed. 693]. 
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statutory provision,® that it will be considered void 


and without obligatory force. 


[§ 28] B. When Employment Begins. 
tion of a seaman to his ship begins with the execu- 
tion of the contract of employment.?° 


[§ 29] C. Construction! 
tracts Generally. 


technicalities. 


Ambiguities will be construed in favor of the sea- 
man,t* and against the shipt® or master.1° 


[§ 30] D. Shipping Articles'’—1. Necessity—a. 
The necessity for written or printed 
shipping articles ordinarily arises from express stat- 
But general maritime law may 
require a written contract irrespective of statute.?® 


In General. 


utory provision.t® 


The object of requiring shipping articles is to 
prevent imposition upon seamen,”° and to preclude 
disputes between seamen and master.?+ 


9. See statutory provisions; and 


passim infra §§ 28-55 


10. Tucker v. Alexandroff, 183 U. 
S. 424, 22 SCt 195, 46 L. ed. 264; The 
ida G. Farren, 127 Fed. 766. 

[a] Before going aboard.—‘As 
applied to merchant vessels, the 


crews are organized and the service 
of each sailor begins with the sign- 
ing of the shipping articles, and 

. the lien of the seaman upon 
the ship for his wages, and recipro- 
cally the lien of the ship upon the 
seaman for his services, where such 
lien still exists, dates from that time. 
The difficulty of securing a crew 
would be greatly enhanced if, after 
signing the articles and perhaps 
drawing advance pay, seamen were 
at liberty to desert before rendering 
themselves on_ board.” Tucker v. 
Alexandroff, 183 U. S. 424, 22 SCt 
195, 203, 46 L. ed. 264. 


{[b] “he obligation of the seaman 
begins with the signing of the ship’s 
articles.” Tucker v. Alexandroff, 183 
Base 424, 22 SCt 195, 203, 46 L. ed. 


[c] Subject to penalties.—‘Libel- 
ant was a member of the crew from 
the time he signed the shipping ar- 
ticles, and subject to all penalties im- 
posed on seamen by the maritime 
laws of the United States.” The Ida 
G. Farren, 127 Fed. 766, 767. 


[d] “So early as the marine ordi- 
nances of Louis Ki£V—the foundation 
of all maritime codes—the service 
of the seaman was treated as begin- 
ning from the moment when the con- 
tract for such service was entered 


into.” Tucker v. Alexandroff, 183 U. 
Sit 2422 SCr 195, 2025 46)" Lied. 
264, 

ll. Of stipulations as to nature 


and duration of voyage see infra § 


12. Boulton v. Moore, 14 Fed. 922, 
11 Biss. 500; Bains v. The James and 
Catherine, 2 F. Cas. No. 756, Baldw. 
544; Brown v. Lull, 4 F. Cas. No. 
2,018, .2 Sumn. 443; The Cadmus v. 
Matthews, 4 F. Gas. No. 2,282, 2 
Paine 929 Prev s4 FS Cas.) Not 25280; 
Blatchf. ‘& H. 139]; Ellison v. The 
Bellona, 8 F. Cas. No. 4,406, Bee 106; 
The Lucy Anne, 15 F. Cas. No. 8,596, 
3 Ware 253; The Ringleader, 20 F. 
Cas. No. 11,850, 6 Ben. 400. 


13. The A. H. Jennie, 29 Fed. 150. 


of Employment Con- 
The courts will ordinarily con- 
strue seamen’s contracts in accordance with equita- 
ble principlest? and common sense,t* rather than 


SEAMEN 


[§§ 27-32 


[§ 31] b. Under Particular Statutory Provisions. 


A statute requiring shipping articles where the ves- 


The rela- 


sel is bound on a voyage to'a foreign country or to 
a port in any other than an adjoining state, has been 
held applicable to vessels running coastwise to ports 
in several states,?” to lake navigation,?* to vessels 
navigating rivers’ of interior states,?* to vessels 
bound from one state to a territory,*° and to steam 
ferry boats plying from one state to another.?® 
such statutory provisions have been held inapplica- 


But 


ble to tugs towing vessels from one lake to another,”? 


[a] When the contract is oral the 
court will, as between several ver- 
Sions, adopt the one that is most con- 
sistent with common sense and with 
the preponderance of testimony. The 
A. H. Jennie, 29 Fed. 150. 


14. The Thomas Tracy, 24 F.-~(2d) 
872 [certiorari den sub nom. Olsen 
v. The Thomas Tracy, 27% Ur Ss. 595 
mem, 485 “SCt) 530) mem, 72) 1. ed: 
1005 memj; The Catalonia, 236 Fed. 


554; The Alice Blanchard, 92 Fed. 
SLO ae hie ACs lle: Cash sions ocse re 
Ware 408; The Disco, 7 F. Cas. No. 


3,922, 2 Sawy. 474; Wope v. Hemen- 
way, 30 F. Cas. No. 18,042, 1 Sprague 
300 [aff 22 F. Cas. No. 13,149, 2 Curt. 
301]; Marchand v. S. S. Samuel Mar- 
cee 20 Can. Exch. 299, 67 DomLR 


[a] “It has been an immemorial 
and benevolent practice of the court, 
if there is any doubt about a contract, 
to give the seaman the benefit of it.” 
Marchand v. The Samuel Marshal, 20 
Cans Mxeb. 299,16 DOME AOS tao. 


[b] “fhe duty of putting the 
written agreement with seamen in 
plain and unambiguous language is 
one which devolves upon the ship- 
owner or ) master? The Alice 
Blanchard, 92 Fed. 519, 520. 


[ec] Product of master.—‘‘As be- 
tween themselves and the master, the 
articles Should be construed liberal- 
ly in their favor, since the same were 
the product of the master, and not 


|of themselves.” The Catalonia, 236 
Fed. 554, 556. 
[d] “Shipmasters and owners 


have ample means and facilities for 
putting their contracts with seamen 
in plain language; and so the law 
of both Great Britain and America 
intends and requires.’”’ The Disco, 7 
F. Cas. No. 3,922, 2 Sawy. 474, 476 
[quot The Alice Blanchard, 92 Fed. 
519, 520]. 

15. The Thomas Tracy, 24 F. (2d) 
872 [certiorari den sub nom. Olsen 
v. The Thomas Tracy, 277 U. S. 595 
mem, 48 SCt 530 mem, 72 L. ed. 1005 
mem]. 


16. McDonald v. U. S., 292 Fed. 
593. 
[a] “Any obscurity, uncertainty, 


or ambiguity will be resolved in fa- 
vor of the seamen and against the 
at y McDonald v. U. S., 292 Fed. 
5938, 594. 


and inapplicable to fishing or whaling voyages not 
from port to port.?8 


English statutes requiring shipping articles?® are 
confined in their application to British ships.*° 


[§ 32] c. Effect of Failure To Execute. 
fect of a seaman being shipped without a written 
contract; where the burden of the vessel and the 
nature of the voyage are such as to bring the case 
within the statutes, is to confer on the seaman a 
right to leave the vessel at any time,*1 to entitle him 


The ef- 


Construction see supra § 29. 
See statutory provisions. 


Smith v. Chase, 22 F. Cas. No. 
13,023, 2 Hask. 106. 


{a] Thus it has been held that, 
although there is no statutory provi- 
sion requiring contracts in writing 
with sailors going on a voyage to 
the West India Islands, the general 
maritime law, independent of stat- 
ute, requires the contract to be writ- 
ten. “Smith v. Chase, 22°) Gas) Noz 
13,023, 2 Hask. 106. 


20. The Theodore Perry, 
Cas. No. 13,880 


“The apparent purpose of these 
statutes is for the protection and 
benefit of the seamen, and the duty 
is put upon the master to see that 
shipping articles in compliance with 


a7. 
18. 
19. 


23 F. 


the statute are executed.” Lent 
Traffic: Co..v. Gould) 2 ES (2d). 554, 
556. : 

21. The Theodore Perry, 23 F. 
Cas. No. 13,880. 

22. The Crusader, 6 F. Cas. No. 
3,456, 1 Ware 448. 

23. The Theodore Perry, 23 F. 
Cas. No. 13,880. 

24 The Pacific, 23 Fed. 154. 

25., In? re=Bryant, 4 9F.9Cass No: 


2,067, Deady 118. 


26. Hitchcock v. The St. Louis, 48 
Fed. 312 


27. The John Martin, 13 EB) Cas: 
No. 7,357 (holding also that stat- 
utes regulating fishermen were inap- 
plicable). 


Towage generally see Towage [38 
Cyc 553]. 


28. Burdett v. Williams, 27 Fed. 
113; The Cornelia M. Kingsland, 25 
Fed. 856. 


29. See statutory provisions; and 
see 26 Halsbury L. Eng. p 41 et seq. 


30. Dickman v. Benson, 3 Campb. 
290, 170 Reprint 1386. 


31. The Occidental, 101 Fed. 997; 
The Lizzie M. Dun, 30 Fed. 927; The 
Pacific, 23 Bed. 154; The City “of 
Fremont, 5 F. Cas. No. 2,746, 2 Biss. 
415; The Theodore Perry, 23 F. Cas. 
No. 13,880. But see The Crusader, 
6 F. Cas. No. 3,456, 1 Ware 448 (lim- 
iting the application of the rule to 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 32-35] 


SEAMEN 


[56 C.J.] 933 


to recover the highest rate of wages obtaining at the ,; law so requires.** 


port from which he was shipped,*? and to subject 
the master to penalties.** But the master or owner 
of the vessel cannot avoid the contract of service for 
failure to execute shipping articles,** and one en- 
tering upon the duties of a seaman, but who, through 
no fault of his own, has not yet signed the articles, 
is not thereby deprived of the benefits aceruing to 
him as a seaman.?® 


Penalties*® imposed upon masters of vessels over 
a specified tonnage, for failure to execute shipping 
articles, may be applied to the master of a vessel of 
such tonnage although its voyage is on the Great 
Lakes and not at sea.*7 Under statutes providing 
one penalty for failure to execute shipping articles 
before commencing a coasting voyage, and a greater 
penalty for failure to do so before commencing a 
foreign voyage,** a master violating the statute re- 
specting coasting voyages cannot be penalized under 
the statute respecting foreign voyages.*® 


[§ 33] 2. Execution—a. Signing by Master and 
Seaman. It is ordinarily essential to the validity of 
the shipping articles that they be signed by the sea- 
man,*® and by the master4! before any seaman 
signs.?2, But it has been held that the seaman’s 
signature is not required where he ships at a foreign 
port,*® unless it further appears that the foreign 


Change of jobs during voyage does not require a 
second signing of the shipping articles.*® 


Place of signature. Where the statute merely re- 
quires the master to sign the articles without speci- 
fying where his signature shall appear, the partic- 
ular part of the document where he signs is imma- 
terial,*® and he is not subject to penalty if he signs 
it in any place.*? 


[§ 34] b. Countersigned by Shipowners. Under: 
statutes providing that an agreement for a cod or 
mackerel fishing voyage shall be indorsed or coun- 
tersigned by the owner of the ship,*#* it has been held 
that where there are many owners, all of them need 
not countersign the articles.*® 


[§ 35] c. Before Shipping Commissioner.°®° Stat- 
utory provisions ordinarily require articles to be 
executed before a shipping commissioner.*? But the 
statutory provisions requiring the articles to be 
signed in the presence of a shipping commissioner 
have been construed, on account of the express ex- 
ceptions contained therein, not to apply to coastwise 
voyages®? nor to voyages from a port in the United 
States to the West Indies.°? Where, under pre- 
vailing exceptions, it is not necessary to sign before 
a shipping commissioner, signing before the own- 


infra 


cases where the leaving is not pro- 
ductive of special injury to the mas- 


ter). Compare Jansen Ve The 
Theodor Heinrich, 13 F. Cas. No. 
7,215, Crabbe 226 (holding that the 


seaman may leave at the termina- 
tion of any particular voyage but not 
during such a voyage, as by trans- 
ferring to another ship in mid- 
ocean). 


General duty to stand by ship see 
infra § 109. 


Right to discharge generally see 
§§ 80-91. 


See infra § 163. 


See statutory provisions; 
text and notes 36-39. 


34. Lent Traffic Co. v. Gould, 2 F. 
(2d) 554. 

“The respondent cannot set 
up the fault of its own master to 
avoid a contract of employment up- 
on which both parties have acted, and 
for which, in so far as voyages were 
made, payment has been made in full 
recognition of the employment. In 
short, it cannot set up its own wrong 
as a defense. The intendment of the 
statutes is clearly to put the duty of 
making shipping articles upon the 
master before he proceeds upon the 
voyage, and, while section 4523 de- 
clares such shipment void, the privi- 
lege is conferred upon the seamen, 
not only of leaving the service at any 
time, but of recovering the highest 
rate of wages of the port from which 
he was shipped or the sum agreed to 
be given him at his shipment. It is 
quite evident, therefore, that the par- 
ty who can avoid the contract of 
shipment, because shipping articles 
were not signed, is the Seaman, and 
not the master or owner of the ves- 
sel,” Lent Traffic Co. v. Gould, 2 F. 
(2d): 554, 556: 


35. The Vestris, 252 Fed. 201. 


36. For signing in particular part 
of document see infra § 33 text and 
notes 46, 47. 


37. Wolverton v. Lacey, 30 F. Cas. 


32. 


33. 
infra 


and 


No. 17,932. 
38. See statutory provisions. 


39. U.S. v. The Thomas M. Haven, 
3 Fed. 347. 


40. Johnson v. The Karoo, 49 Fed. 
651s in re Bryant. 4B Cas. No, 2;,- 
067, Deady 118; Dooley v. The Nep- 
tune’s Car, 7 F. Cas. No. 3,997; Els- 
worth v. Woolmore, 5 Esp. 84, 170 
Reprint 746. 


[a] Signing by an agent ofthe 
master, for the seamen, renders the 
articles invalid. In re Bryant, 4 F. 
Cas. No. 2,067, Deady 118. 


[b] By boarding-house master.— 
The signing of the names of the crew 
by thé shipping or boarding-house 
master without their consent is in- 
sufficient. Johnson v. The Karoo, 49 
Fed. 651. 


41. See statutory provisions; 
case infra this note. 


[a] Under earlier statutes the sig- 
nature of the captain or master was 
not required. Botker v. Towner, 3 
He Dwsmith. (Ney) 132. 


42. See statutory provisions; 
case infra this note, 


[a] Under prior statutes.—It was 
held in an early case to be competent 
for a seaman to sign before the ap- 
pointment of the master and hence 
before a signature by him. Mayo v. 
Harding, 6 Mass. 300. 


Time for execution generally see 
infra § 36. 


43. Gladding v. Constant, 10 F. 
Cas. No. 5,468,°1 Sprague 73. 


44, See case infra this note. 


[a] Russian code expressly re- 
quires that contracts with seamen 
shall be signed by them in the pres- 
ence of witnesses. Jansen v. The 
Theodor Heinrich, 13 F. Cas. No. 7,- 
215, Crabbe 226. 


[b] In Quebec hiring of sailors 
must be done following the formali- 
ties set down by the Merchant Marine 


and 


and 


Acts RS. Cy (906) Fer lisssns28 cane 
this hiring is concluded only by the 
signing of a contract of hiring in the 
presence of a witness or of an officer. 


Canada SS. Lines v. Brais, 36 Que. 
K.B. 509. 
45. Buckley v. Oceanic SS. Co., 5 


FY (2d) 545. 


{a] Illustration.—Where a_ stew- 
ard’s helper signed ship’s articles, he 
did so as a “seaman’’ within the 
meaning of statutes requiring exe- 
cution of articles by seamen, and 
when during the voyage he changed 
his job from that of steward’s helper 
to that of able seaman, it was not 
necessary for him to sign again, and 
seaman’s wages in excess of steward’s 
helper’s pay could not be recovered 
because of the failure to have him 
sign a second time. Buckley v. 
Oceanic SS. Co., 5 F. (2d) 545, 546. 


46. 
247. 


47. Carter v. Upham, supra. 


[a] At beginning sufficient to sat- 
isfy statute. Carter v. Upham, 1 
Newfoundl. 247. 


Penalties for failure to enter into 
contract see supra § 82. 


48. See statutory provisions. 


ee Wait v. Gibbs, 4 Pick. (Mass.) 


[a] Articles efficacious even 
though all do not sign.—Wait -v. 
Gibbs, 4 Pick. (Mass.) 298. 


50. Rights and duties generally 
see infra §§ 798-800. 


51. See statutory provisions. 


Penalties for violation of statutes 
see infra §$§ 806, 807. , 


52. U. S. v. Smith, 
24 L. ed. 517. 


53. U.S. v. The Grace Lothrop, 95 
U. S. 527, 24 L. ed. 514 [aff 10 FE. Cas, 
No. 5,653]; Swanson v. Torry, 25 F. 
(2d) 835 [mod sub nom. The HElla 
Pierce Thurlow, 18 F. (2d) 675]. 


Carter v. Upham, 1 Newfoun‘dl. 


95 U. S. 536, 
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er,’? master,°® or consignee®® is sufficient, although 
even this has been held unnecessary.®* 


Foreign ships. United States statutes requiring 
the articles to be signed by each seaman in the pres- 
ence of a shipping commissioner have been held in- 
applicable to foreign seamen signing in a United 
States port for service aboard a foreign ship.*§ 


{[§ 36] d. Time for Execution.®® Shipping arti- 
eles need not be executed before the seaman is re- 
ceived aboard ship,®° but must be executed before 
the vessel proceeds on its voyage.®? : 


[§ 37] 3. Provisions and Stipulations—a. Statu- 
tory Requirements in General. The provisions re- 
quired by statute to be inserted in the shipping ar- 
ticles are essential to their validity,®* and the stat- 
utes are mandatory.®°? But the master cannot take 
advantage of his own neglect by asserting that the 
articles do not conform to the statutory require- 
ments.°* Such statutory provisions do not prevent 
other reasonable stipulations not contrary to law 
inserted in the articles from being valid and bind- 
ing. 


[§ 38] b. Time Voyage Is To Begin.*® In the 
absence of statutes so requiring®’ the articles need 
not specify the. time when the voyage will com- 
mence,°* and under such circumstances the articles 
will be construed as providing for commencement 
within a reasonable time,®°® what constitutes a rea- 
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[§§ 35-40 


sonable time being properly shown by parol evi- 
dence.*° 


[§ 39] e. Nature and Duration of Voyage*!—(1) 
In General. Statutes requiring the articles to speci- 
fy the nature and duration of the voyage are de- 
signed for the protection of seamen,*? and require 
specification of such matters in clear and unambig- 
uous language.72 However, where the duration of 
the voyage is properly limited, and the port of dis- 


‘charge is indicated, a slight indefiniteness in the 


statement of the nature of the voyage does not in- 
validate the articles.*+ 
voyage precludes an exact statement of duration, 
an approximation thereof has been held sufficient,’® 
and a contract specifying the duration of the voyage 
as not exceeding a particular period of time is suffi- 
ciently definite.“* Where the voyage is so clearly 
defined as to convey to the seaman a knowledge of 
its duration, a failure to specify the length of the 
contemplated voyage is not fatal.77 


[§ 40] (2) Under Particular Statutory Provi- 
sions. Under statutes requiring the shipping arti- 
cles to set forth “the nature and so far as practicable 
the duration of the intended voyage or engagement, 
and the port or country at which the voyage is to 
terminate,”** the shipping articles must advise the 
seaman of the duration of the voyage,?® whether it 
is to foreign or domestic ports,8° and the port or 


Where the nature of the | 


54. U.S: v. Smith, 95 U. S. 536, 24 
L. ed. 517; U. S. v. The Grace Loth- 
rop, 95 U. S. 527, 24 L. ed. 514 [aff 
10 F. Cas. No. 5,653]. 


65. U.S. v. Smith, 95 U. S. 536, 24 
lL. ed. 517; .U. S. v. The Grace Loth- 
rop, 95 U.S. 527, 24 L. ed. 514; Swan- 
son v. Torry, 25 F. (2d) 835 [mod sub 
nom. The Ella Pierce Thurlow, 18 F. 
(2d) 675]; The William H. Clifford, 
165 Fed. 59. 


{a] Sufficiency of signing before 
master.—‘‘Some point has been made 
of the fact that the captain testified 
that he was not personally present 
‘during the time the men signed on. 
What he said was that he was in and 
out of the room. The evidence, how- 
ever, does disclose that he was pres- 
ent with the men during the signing 
on process and he also signed the 
articles.” The Ella Pierce Thurlow, 
£3. °E C20) 467.5, 676 [mod jin other 
respects sub nom, Swanson vy. Torry, 
25 F. (2d) 835]. 


SOU pone mith 795, Wao DSO; 
DAP ed modin UU. Sieve, UherGrace 
Lothrop, 95 U. S. 527, 24 L. ed. 514. 


57. U.S. v. Bain, 5 Fed. 192. 

58. The Elswick Tower, 241 Fed. 
7106; The Montapedia, 14 Fed. 427. 

[a] “Expressio unius exclusio al- 


terius est” renders the statute inap- 
plicable. Since it specifically pro- 
vides for application to foreign ships 
and seamen in certain other respects, 
the failure to provide for such appli- 
cation with respect to the require- 
ment of signing beforé a commission- 
er shows a legislative intent that 
such requirement should not apply to 
foreign ships and seamen. The Els- 
wick Tower, 241 Fed. 706. 


{[b] Signing before the foreign 
consul is sufficient, and failure to sign 
before a shipping commissioner does 
not invalidate the contract so as to 
excuse seamen for violation thereof 
in leaving the ship before termina- 


tion of their contractual service. The 


Elswick Tower, 241 Fed. 706. 


59. Necessity of master signing 
pe oneiscenes see supra § 33 text and 
note 


60. U.S. v. The Thomas W. Haven, 
38 Fed. 347. 
61. The Theodore Perry, 23 F. Cas. 


No. 13,880. 


[a] Beason for rule.—To author- 
ize a master to withhold the signing 
of the articles until the vessel has 
put to sea would enable him to im- 
pose upon the seaman as great a du- 
ress as if his signature were coerced 
by actual physical violence. The 
Theodore Perry, 23 F. Cas.. No. 13,- 


880. 

62. The Lilian, 131 Fed. 375. 

63. The.Occidental, 101 Fed, 997; 
Bark Shetland v. Johnson, 21 App. 
(DRM OMY Hae 
Mp The Governor Ames, 55 Fed. 
327. 


65. The Lilian, 131 Fed. 375; Frazer 
y. Hatton, 2 (Co Bi Nei8.4522., 89s CL 
512, 140 Reprint 516. 


[a] Particular stipulations upheld. 
—(1) A stipulation that the crew may 
be transferred to another vessel dur- 
ing the voyage is not invalid (Frazer 
Ve hatton: 2) Cx BIN, S212; 80) HCH 
512, 140 Reprint 516), (2) nor is one 
providing that the owners of a whal- 
ing vessel may ship the catchings 
home (Frates v. Howland, 9 F. Cas. 
No, 5,066, 2 Lowell 36), (3) nor one 
prohibiting the wearing of sheath 
knives (The George. Burnham, 10 F, 
Cas. No. 5,331, 1 Hask. 381). 


66. Duration see passim infra §§ 
39-48, 


67. See statutory provisions. 


68. Smith v. Chase, 22 F. Cas. No. 
13,023, 2 Hask. 106. 


69. Smith v. Chase, supra. 


70. 
ee 


oo. 


Provisions of articles as affecting 
Karhapes cn of employment see infra 


Smith v. Chase, supra. 
Time of beginning see supra § 


72. The Grace Dollar, 160 Fed. 906, 
88 CCA 88 [aff 149 Fed. 793]. 


[a] The object ‘is to prevent the 
entrapping of seamen into a voyage 


of greater length or of more peril or. 


labor than that which they have as- 
sented to and for which they ought to 
receive increased wages.” The Grace 
Dollar, 160 Fed. 906, 907, 88 CCA 88 
[aff 149 Fed. 793]. 


73. The Westmoreland, 1 W. Rob. 
216, 166 Reprint 553. 


74 The Mermaid, 115 Fed. 13, 52 
CCA 607 [rev 104 Fed. 301]; The 
Hermine, 12 F. Cas. No. 6,409, 3 Sawy. 
80. 


75. The Hotspur, 12° BY. Cas: Ne, 


6,720, 3 Sawy. 194. 


“While y a seaman, when 
asked to sign, is entitled to know 
what. kind of a voyage the master is 
planning to undertake {the 
articles] may reserve on their face, 
if need be, sufficient latitude for 
events which may subsequently arise 
from the exigencies of a successful 
participation in carrying out trade.’” 
The Thomas Tracy, 24 F. (2d) 372, 
373 [certiorari den 277 U. S. 595 mem, 
48 SCt 530 mem, 72 L. ed. 1005 mem]. 


76. The C. F. Sargent, 95 Fed. 179. 
77. The Red Jacket, 8 Que. L. 205. 
78. See statutory provisions. 


79. The Grace Dollar, 160 Fed. 
906, 88 CCA 88 [aff 149 Fed. 793]: 
Gifford v. Kollock, 10 F. Cas. No. 5,- 
409, 3 Ware 45; The Horace HE, Bell, 
12 F. Cas. No. 6,702, 3 Ware 236. 


80. The Occidental, 101 Fed, 997. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


% 


$§ 40-42] 


country of final discharge.* It is not, however, 
necessary to name all intermediate ports.*? 


Under the Merchant Shipping Act of Great Brit- 
ain it has been held that instead of stating the nature 
and duration of the voyage, the articles may state 
the maximum period of the voyage and the places or 
parts of the world, if any, to which it is not to ex- 
tend,®* and that articles are not invalid for being 
‘in the alternative, as from one port to a specified 
country and back or for a term not to exceed a 
specified time.’+# 


[§ 41] (8) Sufficiency of Particular Articles. In 
accordance with general rules,°° as applied to the 
particular circumstances involved, stipulations as 
to the nature and duration of the voyage have been 
held insufficient where the articles specified almost 
every port and sea on the globe as within the con- 
templation of the voyage,*® or where they failed to 
specify any ports of destination,’*? or where they 
left to the option of the master whether the voyage 
would be a long one to one or more foreign ports, or 
a short one to near-by domestic ports.8® Converse- 
ly, articles have been held sufficient which named a 
voyage to a specified port, thence to one or more 
ports east, if required, and back to a western port 
of discharge,*® a voyage from Boston to one or more 
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and back to a port of discharge in the United 
States,°® from the port of San Francisco to certain 
specified ports or to any other port or ports on the 
Pacific Coast of the United States; thence to San 
Francisco for final discharge;®! and generally, ar- 
ticles indicating with reasonable clearness the nature 
of several voyages to be made within a specified 
time. °? 


The words “and elsewhere” used in description of 
the voyage to be undertaken have been rejected as 
void for uncertainty,®* although in other instances 
they have been accepted and construed as authoriz- 
ing a course subordinate to the voyage specified and 
reasonably necessary to accomplish the principal voy- 
age,®* as where the articles read to a specified port 
and elsewhere for a. market.°° Where interpolated 
subsequent to execution of the contract, the words 
“and elsewhere” will be rejected as no part of the 
contract.?® 


[§ 42] (4) Construction®’ of Stipulations. Stip- 
ulations in shipping articles in regard to the nature 
and duration of the voyage will be given a liberal?® 
and reasonable®® construction, and where the lan- 


. guage used has a popular sense in loca] usage or in 


its application to the subject-matter of the contract, 
more or less comprehensive than the words naturally 


ports south, thence to one or more ports in Europe, | import, such popular sense will be adopted.t In 
Rea Se uns ee oe eae (Mass.) 449. 16,374, 1 Woodb. & M. 338. 
SCH TUeY Fed. 793]; | Gif- [a] Such articles are too indefi 96. The Minerva,’1 Ha 
a - s , gg. Adm. 
ford v. Kollock, 10 F. Cas. No. 5,409. | nite——Roberts v. Knights, 7 Allen | 347, 166 Reprint 123. 


3 Ware 45; The Horace E. Bell, 12 
F. Cas. No. 6,702, 3,Ware 236. 


82. The Mermaid, 115 Fed. 13, 52] ,.87- 
CCA 607 [rev 104 Fed. 301]. 


fa] It was not the intention of 
congress in enacting the statute to 


(Mass.) 449. 
Wyse ve 
414] 


Westwood, 266 Fed. 
696, 697 [aff The .Quoque, 


“Tt is clear that the Legislature has 


87. Of contract of employment 
piece see supra § 29. 


U. S. v. Westwood, 266 Fed. 
696° {aff The Quoque, 261 Fed. 414), 


[a] “Shipping articles are mer- 


261 Fed. 


require owners of sailing vessels en- 
gaged in the coastwise trade to 
specify at the inception of each voy- 
age all the ports at which the vessel 
might touch, or to deprive the master 
of the power to exercise a reasonable 
discretion in touching at other con- 
venient ports, and availing himself 
of the opportunities afforded by the 
exigencies of trade. The Mermaid, 
Cae 13, 52 CCA 607 [rev 104 Fed. 
3 : 


83. The Grace Dollar, 160 Fed. 906, 
88 CCA 88 [aff 149 Fed. 793]; The 
Hermine, 12 F. Cas.-No. 6,409, 3 Sawy. 
80; Riley v. Henderson, 134 Mass. 
171; The Red Jacket, 8 Que. L. 205. 


[a] Requirements of earlier English 
statutes see Roberts v. Knights, 7 Al- 
len (Mass.) 449; The Hotspur, 12 F. 
Cas. No. 6,720, 3 Sawy. 194; The West- 
moreland, 1 W. Rob. 216, 166 Reprint 
553. 


84. Frazer v. Hatton, 2 C. B. N.S. 
512, 526, 89 ECL 512, 140 Reprint 516. 


“The first objection to the articles, 
that it was in the alternative for ‘a 
voyage from Liverpool to the west 
coast of Africa, and back, or for a 
term not to exceed three years,’ seems 
not maintainable, when it is consid- 
ered that the alternative may be con- 
strued with the rest of the descrip- 
tion of the voyage, as limiting to 
three years the time during which the 
seaman was obliged to serve even up- 
on such a voyage, and disentitling 
the owners to his services beyond 
that time. This construction makes 
the agreement valid.” Frazer v. Hat- 
ton, supra. 


85. See supra §§ 39, 40. 


86, Roberts v. Knights, 7 Allen 


directed that the articles a seaman is 
asked to sign shall tell him in general 
terms, at least, what kind of a voyage 
the master is then planning to under- 
take, reserving on their face, if need 
be, sufficient latitude for the changes 
which may subsequently arise from 
the exigencies of a successful partici- 
pation in the world’s carrying trade. 
Tested by even this liberal rule, the 
articles at bar are plainly insufficient. 
The master knew he was going to a 
port on the west coast of South Amer- 
ica, but the articles did not tell the 
seamen so. For all that appears up- 
on them, the ship might have been 
bound to any port in the seven seas. 
The plain purpose of the statute can- 
not be thus ignored.” U.S. v. West- 
wood, supra (where the articles read: 
for a voyage from Baltimore ‘to such 
ports or places in any part of the 
world” as the master may direct, 
back to a final port in the United 
States, for a term not exceeding six 
months). 


88. The Occidental, 101 Fed. 
89. U. S. v. Bain, 5 Fed. 192. 


90. Thompson v. The Oakland, 23 
F. Cas. No. 13,971 


91. The Roy Somers, 107 Fed. 750. 


92. The Occidental, 87 Fed. 485 
[dist Snow v. Wope, 22 IF. Cas. No. 
13,149, 2 Curt. 301, on the ground that 
it was decided under an earlier stat- 
uteri: 


93. Ely v. Peck, 7 Conn. 239. 


94. Anonymous, 1 F. Cas. No. 449, 
5 Hughes 32; Brown v. Jones, 4 F. 
Casa Non 2:017,0 2) Gall. 477. 


95. U. S..v. Staly, 27 F. Cas. No. 


997. 


cantile documents, and are entitled to 
a liberal construction in order to ac- 
complish the purpose the parties had 
in mind. They are not to be scruti- 
nized as if they were legal pleadings. 
U. 8S. v. Westwood, 266 Fed. 696, 697. 


99. The Brutus, 4 F. Cas. No. 2,060, 
2 Gall. 526; Magee v. Moss, 16 F. Cas. 
No. 8,944, Gilp. 219. 


[a] Strict rules of composition in- 
applicable.—‘It will not do to tie 
down these contracts, made some- 
times in a counting house, and some- 
times in the cabin of a ship, to the 
strict rules of composition. We must 
endeavor to come at the true meaning 
of the parties, an'd to give the con- 
tract a reasonable construction; to 
take care to put upon general words 
a just and reasonable limitation; but 
not lightly to destroy and avoid the 
whole contract because the general- 
ity or breadth of the expressions may 
be ina degree uncertain, or might be 
used to impose an oppressive service. 
The court will take care that this 
shall not be done, and will avoid the 
whole if they cannot so limit it.” 
Magee v. The Moss, 16 F. Cas. No. 8,- 
944, Gilps, 219. 


1. The Ada, 1 F. Cas. No. 38, 2 
Ware 408. 


[a] Effect of usage.—If the usage 
of a particular port or a particular 
trade authorizes an interpolation of 
the port of departure as the port of 
termination, where the shipping arti- 
eles are silent in this respect, this 
must be qualified by another implied 
term, that the return of the vessel to 
her -home port shall be within a rea- 
sonable time. Gifford v. Kollock, 10 
F. Cas. No. 5,409, 3 Ware 45. 
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accordance with general rules,” all cases of ambiguity 
will be resolved in favor of the seaman,* and parol 
evidence is admissible to explain the ambiguity.* 


Where the duration of the voyage is not stated, 
but wages are stipulated as so much per month, the 
term of employment will be construed as for at 
least one month.® 


[§ 43] (5) Deviation—(a) In General. It is a 
breach of the contract of employment for the master 
deliberately and unnecessarily to deviate from the 
voyage specified in the ship’s articles,° as by pro- 
longing the voyage beyond the contractual termina- 
tion thereof.’ To justify a deviation the same must 
be unpremeditated® and caused by a vis major.? 


[§ 44] (b) Purpose of Voyage. Where the ship’s 
articles describe the voyage as for a distinet purpose, 
it is a deviation to devote any part of the voyage to 
a different and distinet undertaking,?° as where the 
risk is increased,1! although the master may proper- 
ly pursue such other purposes as may be reasonably 
incidental to the main purpose of the voyage.'” 


[§ 45] (c) Ports. Where the ports are named in 


the articles in a particular order, the vessel should , 


visit them in the order so specified,+® and it is ordi- 
narily a violation of the articles to revisit an inter- 
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[§§ 42-47 


mediate port,!* or to change ports of intermediate 
eall,?® or of termination?® once selected by the mas- 
ter under articles giving him discretion as to the 
particular ports of ‘call or termination. 


The particular ports of destination will depend 
upon the particular provisions of the ship’s articles.’ 


[§ 46] (d) Duration. It is a breach of contract 
for the master deliberately to prolong the voyage 
beyond its contractual termination by expiration of 
the time lmited,!* or by completion according to the 
terms of the articles.1® But articles specifying the 
duration of the voyage merely require the master 
to make an honest?° and intelligent?! effort to keep 
the voyage within the specified time, and seamen 
take the risk of contingencies prolonging the voyage 
beyond such time.?? Thus prolongation of the voy- 
age is excusable where due to act of God,?* and 
putting into port for necessary repairs is not a 
wroneful deviation.?* 


[§ 47] (e) Intermediate Voyage. Under articles 
permitting a voyage to a market for selling the out- 
ward cargo and procuring a homeward eargo, an 
intermediate voyage for other purposes is unauthor- 
ized.2®° But where the articles expressly permit 
and forth, intermediate voyages are 


2. See supra § 29. as one to Shanghai and return, and 20. Corrigan v. U. S., 298 Fed. 610. 
= instead the ship was employed as a aor 
Ere pee ke A Cae. a Ne: eee blockade runner in an effort to reach 21. Corr 1Bau v. U. S., supra. 
Heinrich, 13 F. Cas. No. 7,215. Crabbe | Viadivostock during the Russo-Japa- 22. Corrigan v. U.S., supra. 
226. y H ¢ eat 2 nese war, such change in the purpose ‘It is true that the shipping ar- 


4 Gallagher v. Spicer, 7 New- 


foundl. 104. 


5. Kasit v. The Pilot Boat No. 5, 
54 Fed. 537. 


Go thes. MeGrimth, 7 Med.) 3175 
The Disco, 7 F. Cas. No. 3,922, 2 Sawy. 
474; The Gem, 10 F. Cas. No. 5,304, 1 
Lowell 180; Piehl v. Balchen, 19 F. 
Cas. No. 11,137, Olcott 24. 


7. See infra § 46. 


&. U.S. v. White, 28 BK. Cas. No. 
16,683. 


9. U.S. v. White, supra. 


10. Northwestern SS. Co. v. Turtle, 
162 Fed. 256, 89 CCA 236; Gifford v. 
Kollock, 10 F, Cas. No. 5,409, 3 Ware 
45; Brooks Vv. Enberg, | 2 Hawaii 141; 
Campbell v. Jimenez, 3 Misc. 144, 23 
NYS 312 [rev on other grounds 3 
Misc. 516, 23 NYS 333]. 


[a] Neglect of whaling to trade.— 
“The voyage described in the ship- 
ping articles was a whaling voyage 
It was neither a trading voyage nor 
as a freighting voyage, and if the 
original purpose was neglected to ac- 
complish other purposes, it was a vio- 
lation of the contract.” Brooks v. En- 
berg, 2 Hawaii 141, 147. 


{[b] Deviation for purpose of sell- 
ing cargo.—A whaling voyage does 
not include or permit of a trading 
voyage to dispose of the cargo after 
it is obtained. Gifford v. Kollock, 10 
EF. Cas. No. 5,409, 3 Ware 45. 


[c] Evidence held sufficient to 
show deviation.—Brooks v. Enberg, 
2 Hawaii 141, 146. 


11. The Kentra, 286 Fed. 163; Bur- 
ton v. Pinkerton, L. R. 2 Exch. 340. 

[a] Entering war zone.—The Ken- 
tra, 286 Fed. 163. 

{b] Bunning blockade.— Where Ae 
shipping articles described the voyag 


of the voyage from an ordinary mer- 
eantile trip to a dangerous war risk 
voyage constituted an actionable 
breach of contract. Northwestern SS. 


sae v. Turtle, 162 Fed. 256, 89 CCA 
236. 

12. Brooks v. Enberg, 2 Hawaii 
141. 

[a] Exchange of articles of trade 


for ship provisions and additional 
trade in the regular course of a whal- 
ing voyage would not constitute a 


‘deviation. Brooks v. Enberg, 2 Ha- 
waii 141. 
13. Turtle v. Northwestern SS. Co., 


162 Fed. 256 [aff 154 Fed. 146]; The 
William Jarvis, 29 F. Cas. No. 17,697, 
1 Sprague 485. 


14. WHeinrici v. The Laura Mad- 
sen, 84 Fed. 362; Rury v. McCay, 84 
Fed. 360. 


{a] In the absence of specific au- 
thorization by the articles, where an 
intermediate port named therein has 
been once visited, a return thereto on 


the same voyage is unauthorized. 
Heinrici v. The Laura Madsen, 84 Fed. 
362; Rury v. McCay, 84 Fed. 360. 


15. Douglass v. Eyre, 7 F. Cas. No. 


4,032, Gilp. 147. 
16. The Falls of Keltie, 114 Fed. 
3857; Reynolds v. The Simoon, 20 F. 


Cas. No. 11,733. 
17. See case infra this note. 


[a] North of MWatteras.—Under 
shipping articles for a voyage from 
New York ‘‘to a final port of discharge 
in the United States north of Cape 
Hatteras,’ such port was one on the 
Atlantic coast. Ciaran nse ial LE. Sh 
Emergency Fleet Corp., 268 Fed. 870. 


18. The Belvedere, 100 Fed. 498 
[aff 108 Fed. 299, 47 CCA 338]. 


19. Dary v. The Caroline Miller, 
36 Fed. 507; The Hdwin, 23 Fed. 255. 


ticles described the voyage and stated 
its duration to be ‘for a term of time 
not exceeding six calendar months,’ 
but navigation is attended with so 
many unforeseen perils and ‘difficulties 
in port that the legal effect of such a 
provision is that the master must 
make an honest and intelligent effort 
to complete the voyage within that 
time, and the seamen take the risk of 
contingencies which without fault of 
vessel or master prolong the voyage.” 
Corrigan v. U. S., 298 Fed. 610, 613. 


23. The Belvedere, 100 Fed. 498 
[aff 108 Fed. 299, 47 CCA 338]; Bur- 
dett v. Williams, 27 Fed. 113. 


[a] Icebound.—The detention of 
seamen after the expiration of the 
time limited by the imprisonment of 
the vessel in ice must be attributed 
to the act of God and is excusable. 
The Belvedere, 100 Fed. 498 [aff 108 


Fed. 299, 47 CCA 338]; Burdett -v. 
Williams, 27 Fed. 113. 
24. The Moslem, 17 F. Cas. No. 


9,875, Olcott 289; 
3'E. D. Smith (N. Yous 25 


25. The Gem, 10 F. Cas. No. 5,304, 
1 Lowell 180. 


[a] Trading along African coast. 
—Shipping articles, which describe 
the voyage to be from the port of 
Salem, Mass., to Goree and a market, 
and back to a final port of discharge 
in the United States, refer only to a 
market for selling the outward and 
procuring a homeward cargo, and do 
not authorize an intermediate trading 
voyage among the islands and on the 
coast of Africa. When a seaman, . 
shipped under such articles, has 
served until the outward cargo is dis- 
posed of, and a new intermediate 
trading voyage has been undertaken, 
and has well-grounded apprehensions 
of danger to his health, he may leave 
the vessel at a port where a substi- 
tute can be procured, without for- 


Botker v. Towner, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Lenn Sil 
‘Bra 


§§ 47-51] 


authorized.2® It has also been held that an inter- 
mediate voyage is permissible to utilize time during 
which the ship is necessarily delayed in proceeding 
upon its regular voyage.?" 


[§ 48] (f) Effect of Deviation. Deviation from 
the voyage gives the seaman a legal right of dis- 
charge,** entitles him to payment of wages at the 
port “of departure,*® and may serve as. the basis of 
an action for damages.°° 


[§ 49] d. Wages*t—(1) Rate or Amount. Even 
before the enactment of statutes regulating the mat- 
ter,°? the courts enforced against masters “of vessels 
the obligation to stipulate the rate of pay as an es- 
sential part of the written contract.** Under stat- 
utes requiring the articles to specify the wages to 
be paid,*®* failure to specify the wages renders the 
articles void.®® The fact that articles may contain 
wage ‘stipulations additional to those required by 
statute,?° does not alter the rule that they must con- 
tain the prescribed specification as to amount.*” 


Fisherman... A provision to subordinate a fishing 
agreement to law does not render applicable to fish- 
ermen the statutory regulations requiring seamen’s 


feiting the wages already earned; be-| cles 
cause there is a deviation, and one 
which, so far as he is concerned, is a 
substantial one. The Gem, 10 F. Cas. 


No. 5,304, 1 Lowell 180. 


providing 


SEAMEN 


that wages 
therein are subject to change in ac- 
cordance with a scale to be adopted 
by the shipowners do not specify the 
amount of wages as required by stat- 
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wages to be set forth in the ship’s articles.*® 


[§ 50] (2) Other Stipulations. Stipulations as 
to wages required by statute®® are not exclusive, and 
the courts have upheld as valid additional wage stip- 
ulations of a reasonable and lawful’character,*® such 
as a stipulation that no wages shall be claimed for 
such period prior to departure as the vessel may be 
detained by ice.*+ But articles are void in so far as 
they provide for a forfeiture of wages in excess of 
that provided by statute,*? or restrict the time with- 
in which seamen shall sue for their wages,** or con- 
tain other stipulations which are clearly beyond 
the authority of the master to make.4* 


Time and place of payment. A stipulation that 
payment of wages shall not be made until the vessel 
has reached the port of final discharge and delivered 
her cargo has been held valid,*® but will not be con- 
strued as working a forfeiture where the vessel 
fails to arrive at her port of final discharge.*® 


[§ 51] 4. Changing Articles—a. By Parol Agree- 
ment. The ship’s articles constitute the contract 
entered into by the parties,47 and ordinarily cannot 
be varied by a parol] agreement.*® However, it is ad- 


named 40. Hogan v. The J. D. Peters, 78 


Fed. 368. 


[a] Allotment.—Hogan v. The J. 
D. Peters, 78 Fed. 368 (on coasting 


26. Magee v. The Moss, 16 F. Cas. 
No. 8,944, Gilp. 219. 


[a] Several voyages in one.—‘‘The 
voyage described in the articles is 
‘from Philadelphia to South America, 
or any other port or ports, backwards 
and forwards, when and where re- 
quired, and back to Philadelphia, un- 
less sooner discharged.’ In the 
present case I can see nothing unrea- 
sonable or oppressive in the construc- 
tion the captain has put upon these 
articles. He took the ship to Buenos 
Ayres; he then went to Havana, and 
from thence to Marseilles; he came 
again to a port in South America, and 
then terminated the voyage by re- 
turning to Philadelphia. This voyage 
or these voyages were strictly within 
the terms of the contract, and, in my 
opinion, no unjust or oppressive use 
has been made of the awkward man- 
in which the contract is ex- 
Magee v. The Moss, 16 F. 


ner 
pressed.” 


Cas. No. 8,944, .Gilp. 219. 


27. Ellison v. The Bellona, 8 F. 
Cas. No. 4,406, Bee 106. 


[a] While waiting for consig- 
nee.—Shipping articles providing for 
a stay of a few days at a port until 
the cargo is landed are not violated 
by making a cruise while waiting the 
arrival of the consignee of the goods. 
Ellison v.. The Bellona, 8 F. Cas. No. 
4,406, Bee 106. 


28. See infra § 84. 
29. Brooks v. Enberg, 2 Hawaii 
141, 


Wages generally see infra §§ 153- 
547. 


30. See infra § 55 text and note 72. 

31. Generally see infra §§ 153-547. 

32. See infra text and notes 34-38. 

Soa BhemAtlantics:2 By Cas.) No: 
620, Abb. Adm. 451; Wickham v. 
Blight, 29m ee Cas.) No. 17,6115" Gilp: 
452. : 

34. See statutory provisions. 

35. Jones v. U. S., 284 Fed. 721. 

[a] Subject to change.—(1) Arti- 


ute, because they leave it open to the 
owner to vary the scale specified, and 
accordingly such articles are invalid. 
Jones v. U. S., 284 Fed. 721, 722. (2) 
“Tf the proviso was valid, the whole 
purpose of the statute, in so far as it 
requires the articles to state the 
wages to be paid, would be made of 
none (sic) effect. If the respondents’ 
contention could be sustained, the ar- 
ticles might lawfully provide that the 
wages for the first week of the voyage 
should be, say, for illustration, at the 
rate of $50 a month, anid thereafter at 
such figure as the owner might fix.” 
Jones v. U. S., Supra. 


36. Additional stipulations see in- 
fra § 50 
37. Jones v. U. S., 284 Fed. 721, 722. 


“Some contention is made that the 
statement in the statute (Rev. St. § 
4511 [Comp. St. § 83800]), that the 
articles may contain stipulations ‘in 
reference to advance and allotment of 
wages or other matters not contrary 
to law,’ justifies what the respond- 
ents here attempted. To state the 
proposition is to answer it. The par- 
ties may stipulate as to ‘advance and 
allotment of wages,’ but not as to 
their amount, for that is required by 
law to be set forth with reference 
to each individual seaman.” Jones v. 
Us Ss supra; 


38. Ahlquist v. Alaska-Portland 
Packers’ *Assoc., 39 F. (2d) 348. 


[a] Rule applied.—A provision in 
articles of agreement between fisher- 
men and packing association for sal- 
mon fishing season in Alaskan waters 
to subordinate the agreement to law 
did not make the provisions of Rev. 
Stas 4020 (USCA tity 46° §) 574)" re= 
quiring vessels engaged in foreign 
trade to set forth the agreement for 
seamen’s compensation in shipping 
articles, applicable to ,such fisher- 
men’s rights. Ahlquist v. Alaska- 
Fee ane Packers’ Assoc., 39 F. (2d) 
348 


Compensation by share of profits or 
lay see infra §§ 548-581. 


39. See supra § 49, 


voyages, a Stipulation in regard to an 
allotment of wages is valid). 


41. The Joseph B. Thomas, 
Fed. 762 [aff 136 Fed. 693]; 
lian, 131 Fed. 375. 


42. The San Marcos, 27 Fed. 567. 


43. The Cypress, 6 F. Cas. No. 3,- 
530, Blatchf. & H. 83. 


44 Canizares v. The Santissima 
Trinidad, 5 F. Cas. No. 2,388, Bee 353. 


[a] Stipulation for a low rate of 
wages for part of the voyage and in- 
tended as a cover of an evasion of the 
statute prohibiting advances.and pre- 
payment of wages is unlawful and 
void. The Kestor, 110 Fed. 432. 


[b] Period for which wages shall 
be paid.—Canizares v. The Santissima 
Trinidad, 5 F. Cas. No. 2,383, Bee 353. 


45. Bibbins v. Brookfield, 3 F. Cas. 
No. 1,384. 


Half pay under statute see infra §§ 
325-337 


46. Johnson v. Sims, 13 F. Cas. No. 
7,413, 1 Pet. Adm, 215. 


[a] Owing to capture.—Such a 
stipulation is to be regarded merely 
as one concerning the time and place 
of payment, and does not cause a for- 
feiture of wages where the arrival of 
the ship at the port of discharge is 
prevented by capture by a foreign na- 
tion. Johnson y. Sims, 13 F. Cas. No. 
7,413, 1 Pet. Adm.) 215. 


148 
The Lil- 


47. The Exile, 20 Fed. 878; The Bl 
vine, 19 Fed. 528, 

48. Foreman v. Benas, 247 Fed. 
133; The Ucayali, 164 Fed.- 897: 


Northwestern SS. Co. Ve, Lurtie; 162 
Fed. 256, 89 CCA 286 [aff 154 Fed. 
146]; The Lakme, 93 Fed. 230; The 
Alice Blanchard, 92 Fed. 519; The 
Exile, 20 Fed. 878; The Quintero, 20 
F. Cas. No. 11,517, 1 Lowell 38; Rich 
v. The Cherub, 20 F. Cas. No. 11,756; 
Thompson y. The Oakland, 23 F. Cas. 
Now) B3;971% “Khe Triton, "24. RY iCas: 
No. 14,181, Blatchf. & H. 282; Vea- 
cock v. McCall, 28 F. Cas. No. 16,904, 
Gilp. 329; The Elvine, 19 Fed. 528; 
Johnson v. Dalton, 1 Cow. (N. Y.) 543; 
Bartlett v. Wyman, 14 Johns. (N. Y.) 
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missible to vary the articles where they are void 
on account of non-comphance with statutory provi- 
sions,*® or where there has been an omission through 
obvious mistake,®° or where fraud and duress entered 
into their execution,®' which latter must, however, be 
clearly proved to justify changing the contract on 
parol evidence.*? 

[§ 52] b. By New Agreements during Voyage.*? 
Irrespective of whether they are oral or written,°4 
new contracts of employment made during the voy- 
age will be closely serutinized,®® and are. ordinarily 
unenforeeable.°® _ Such contracts have been held un- 
enforceable where made under duress,°? where prej- 
udicial to the rights or interest of the seaman,’§ 
or where lacking an adequate consideration,®® or 
beyond the master’s authority to make.®® But such 
contracts are not necessarily void,®! and have been 
held enforceable where the contract of employment 
under the original articles has been terminated by 
mutual consent,®* sequestration of the vessel,®* or 
unseaworthiness developing in the course of the voy- 
age.®4 


[§ 53] ¢. Interlineations and Erasures. Statutes 


260; White v. Wilson, 2 B. & P. 116, Frazer 
126 Reprint 1188; The Isabella, 2 C. 
Rob. 241, 165 Reprint 302; Elsworth 
v. Woolmore, 5 Esp. 84, 170 Reprint 
746. But see The Cypress, 6 F. Cas. 
& H. 83 (holding 


260; 


or proper for 


SEAMEN 


v. Hatton, 
512, 89 HCL 512; 140 Reprint 516. 

“It does not appear’to be regular 
a master to enter into 
new and special contracts with 


providing that all interlineations and erasures in | 


the articles or duplicates thereof shall be deemed 
fraudulent, working no change in the papers, unless 
satisfactorily explained, do not apply to immaterial 
erasures;®° but the principle of the statute has 
been followed even as to articles not made under 
statute.°° 


[§ 54] d. Filling Blanks. Blanks cannot be filled 
after the articles have been signed.®? 


[§ 55] E. Damages for Breach of Contract of 
Employment. In addition to the wages recoverable 
by the seaman on a breach of the contract by the 
master,*S and the expenses of his return to the 


port of shipment,®® general damages for breach of. 


contract may be recovered,’® as where damages are 
allowed for overloading the vessel,“ for deviation,’? 
for deprivation of food or antiscorbuties,”* or for 
wrongful discharge,** or disrating.*® 


. Questions for jury. In actions for damages for 
breach of the contract of employment, questions of 
fact are for the jury.7® 


nied. 
clothing of woman barge cook). 


Damages for: 
Assault see infra § 772. 4 
Wrongful punishment see infra § 771. 


20 Coa Bane Se 


the 


No. 3,530, Blatchf = ‘ 
ere? , : i Peas seaman after the voyage is com- 
ee ne auer fe ie tue pie ee menced, and while at sea. The rela- Employer’s contractual duty to pro- 
Bes rms eve 23 eye tion between the parties is such, on | vide good treatment see infra §§ 741, 
pes ee ee ee agreement) board ship, at sea, that they do not | 742, 
arker Calliope, 1 Cas. No. 10,-| geai upon equal terms.” Waling v. ci 
GiZ9%; 2 Pet. Adm. 272 (holding that pa- The Christina, 28 F, Cas. No. 17,059, 71. The Sirius, 47 Fed. 825. 
‘eh evidence of Ree sae. Deady 49, 1 Or. 430. 72. Northwestern SS. Co. v. Tur- 
Oe ee a BY. Bho Lola, 18 r Casi NO. S684 wicmbGe Bed256,.89 CC Alo sae ances 
fa] Antecedent oral agreement be- 6 Ben 149 “ i ¥ oS ’|v. Enberg, 2 Hawaii 141; Gallagher 
tween master and seaman as to the : . ee: v. Spicer, 7 Newfoundl. 104. 
latter’s term of service is ineffectual 58. Waling v. The Christina, 28 F. [a] Measure of damages.—Where 


to vary the provisions of the articles 
subsequently signed by the seaman, 


because “the court must regard the 133: Frazer v. 


Cas. No. 17,059, Deady 49, 1 Or. 430. 


Foreman v. 
Hatton, 


there was a wrongful deviation from 
a whaling voyage by devoting a por- 
tion thereof to other purposes, the 


247 Fed. 
BreNo Ss 


Benas, 
PAROS 


[$6 S155 


The Superior, 22 Fed. 927 (to. 


terms of these articles as the contract 
finally entered into by thé parties.” 
The Exile, 20 Fed. 878, 880. 


[b] Oral representations are 
merged in subsequently signed arti- 
cles for voyage, and afford seamen 
no ground for recovery. Foreman v. 
Benas, 247 Fed. 1338. 


{c] Additional agreement as to 
rate of wages is invalid. Elsworth 
v. Woolmore, 5 Esp. 84, 170 Reprint 
746. 

49. Page v. Sheffield, 18 F. 
Nove 0.667, 2 Curt. 3.77 [att 21) oR; 
No. 12,743, 1 Sprague 285]. 

50. Wickham v. Blight, 29 F. 
No. 17,611, Gilp. 452. 


Cas. 
Cas. 


Cas. 


51. The Elvine, 19 Fed. 528; The 
Samuel Ober, 15 Fed. 621; The Lola, 
15 F. Cas. No. 8,468, 6 Ben. 142; The 


Quintero, 20 F. Cas. No. 11,517, 1 Low- 
ell 38. 

, 52. "The Ucayali, 164 Fed. 897; The 
Elvine, 19 Fed. 528. 


53. Changing rate of pay see infra 
§§ 165, 166. 


54. Parol eraetiant see supra § 
61. 


55. Waling v. The Christina, 28 F. 
Cas. No. 17,059, Deady 49, 1 Or. 4380. 


56. The Lola, 15 F. Cas. No. 8,468, 
6 Ben. 142; Stratton v. Babbage, 23 
F. Cas. No. 13,527; Sweeney v. Clout- 
man, 23 F. Cas. No. 13,685, 2 Cliff. 
85; Waling v. The Christina, 28 F, 
Cas. No. 17,059, Deady 49, 1 Or. 430; 


Bartlett v. Wyman, 14 Johns. (N. Y.) ; 


512, 89 ECL 512, 140 Reprint 516. 
60. Frazer v. Hatton, supra. 


61. Waling v. The Christina, 28 F. 
Cas. No. 17,059, Deady 49, 1 Or. 430. 


62. Piehl v. Balchen, 19 F. Cas. No. 
11,137, Olcott 24. 


63. Rand v. The Hercules, 
Cas. No. 11,548. 


64. The Jacob Luckenbach, 
(2d) 381. 

Employevr’s duty to furnish sea- 
worthy ship see infra §§ 115-118. 


65. The Eagle, 8 F. Cas. No. 4,233, 
Olcott 232. 


66. The Richard Vaux, 20 Fed. 654. 


67. Bark Shetland v. Johnson, 21 
App. CD? Core4ie; 


68. See infra §§ 868-421, 215, 216; 
and see passim infra §§ 167-189. 


69. See infra § 103. 


Damages for wrongful abandon- 
ment see infra §§ 150-152. 


70. The Sirius, 47 Fed. 825; Camo. 
bell v. The Uncle Sam, 4 F. Cas. No. 
231 fattes A eas} No. 2,372, McAl- 
lister 771]; Dougherty v. American 
Steamship Co., 7 F..Cas.. No. 4,023; 
Farrell v. French, 8 F, Cas. No. 4,- 
683, Blatehf. & H. 275; McKenzie v. 
Oglethorpe, 16 F. Cas. No. 8,857; Nev- 
itt.v. ‘Clarke. sp haaCas) No. ‘10, 138, 
Olcott 316; Sunday v. Gordon, 233 OF 
Cas. No. 139 616, Blatchf. & H. 569; 
The Justitia, 12 P. D, 145. 


[a] Remote damages will be de- 


PAR 108 


36 F. 


correct measure of damages was nei- 
ther the largest catch of the season, 
nor the average catch, but was the 
catch which the ship would presuma- 
bly have made during the time divert- 
ed from whaling as measured by the 
catch which she actually made during 
the time devoted to whaling. Brooks 
vy. Enberg, 2 Hawaii 141. 


[b] Damages held excessive.— 
Gallagher vy. Spicer, 7 Newfoundl. 104 
(one hundred dollars in addition to 
full wages, as special damage for pro- 
longing voyage in Aretic beyond pe- 
riod specified reduced to twenty five 
dollars). 


[ce] Damages not excessive.—One 
thousand dollars where there was a 
deviation from the voyage carrying 
the ship into Arctic regions and plain- 
tiff had his feet frozen, suffered se- 
verely from inflammatory rheuma- 
tism, and paid out four hundred and 
fifty dollars for nursing, medical and 
other expenses of illness. Northwest- 
ern SS. Co. v. Turtle, 162 Fed. 256, 89 
CCA 236. 


Deviation as: 
Breach of contract see supra §§ 43- 


48. 


Ground for discharge See infra § 84. 


73. See infra §§ 124-127, 130. 
74 See infra §§ 99-107. 
75. See infra § 85. 


76. Gallagher v. Spicer, 7 New- 


foundl. 104. 
[a] Construction of ambiguous ar- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Lien. It has been held that damages due a sea- 


SEAMEN 


man for breach of the contract of employment are 


V. CHANGE OF RANK OR RATING 


withstanding the fact that the master is necessarily 
the judge, in the first instance, of the matter of dis- 
placement and disrating,*® and in the absence of 
clear injustice or error his decision is final,*’ yet 
the propriety and justice of his action in this respect 
is subject to judicial review.*® 

Power to disrate is remedial rather than penal,®? 
and does not authorize degradation to the lowest 
place if there is an intermediate position which the 
disrated man is competent to fill.®° 

[§ 58] 2. Grounds.®°t- Where continuance of a 
man in his rank or rating will endanger the health®? 
or safetv®® of the ship’s company, there is ground 
for demoting or disrating him.°* 
removal must, however, be clearly apparent,®® and 
legally important.°® 


[§ 56] A. Promotion. 


Master. 


ticles on parol evidence as to dura- 
tion of voyage.—Gallagher v. Spicer, 


7 Newfoundl. 104. 
rene The British Trade, [1924] P. 
[a] “The distinction between a 


claim for wages and a claim for dam- 
ages under a seaman’s contract which 
has been broken depends upon purely 
legal consideration. The best answer, 
I think, is that if there ‘has been 
merely a breach of the contract by 
the employer the contract subsists 
and can be made the subject of a 
simple claim for wages; but on the 
other hand, if the employer has re- 
pudiated the contract and the seaman 
has accepted the repudiation the con- 
tract is at an end, and any claim to 
be made by him in respect of its 
stipulation is a claim for damages.” 
The British Trade, [1924] P. 104, 106. 


Wage lien see infra §§ 486-547. 


78. The Exchange, 8 F. Cas. No. 
4,594, Blatchf. & H. 366. 


79. See infra § 169. 


80. Discharge generally see infra 
§§ 62-108. 


Disrating as: 

Defense to charge of desertion see in- 
fra § 263. 

Ground for discharge see infra § 85. 


81. Butler v. Pacific Mail SS. Co., 
290 Fed. 806; Atkyns v. Burrows, 2 
F. Cas. No. 618, 1 Pet. Adm. 244; Bur- 
ton: v. Salter, 4 F. Cas. No. 2,218, 
Brunn. Col. Cas. 623; U. Si. v..Sav- 
age, 27 F. Cas. No. 16,225, 5 Mason 
460. 


[a] Absolute power.—‘How far 
has the master a right to displace 
the mate? We are of opinion, that 
he has this authority absolutely; and 
the mate is in such a case bound to 
submit. The master is the lawful 
agent of the owner for this purpose, 
and the authority is entrusted to him 
from motives of great public policy, 
to secure due subordination on board, 
and to promote the vital interests of 
navigation and trade. If the master 
abuses his authority, or exercises it 
in a wanton or malicious manner, he 
is responsible for his conduct. But 
his authority is conclusive upon all 
inferior officers.” 'U. S. v. Savage, 
27 F. Cas. 16,255, 5 Mason 460. 


[b] Officer or seaman.—‘By the 
maritime law the master may disrate 
either an officer or seaman for suffi- 
cient reasons.” Burton v. Salter, 4 


Promotion of a seaman to 
a higher rank or rating’ by the master is sanctioned 
by courts of admiralty,78 and carries with it the 
right to increased pay of the higher rank or rating.”® 


[§ 57] B. Disrating or Demotion’°—1. Power of 
The master has power to displace a mem- 
ber of the crew from his rank or rating,*! and in the 
case of one not a ship’s officer may also compel him 
to perform services of another and lower position.*? 
But there is authority which, while conceding the 
master’s power to dismiss an officer from his posi- 
tion, denies his power to make a ship’s officer per- 
form the duties of a rating below that of officer,®? 
at least in the absence of compelling necessity,®# 
although demotion from the rank of a higher offi- 
cer to that of a lower officer has been upheld.’*> Not- 


Dee cee No. 2,218, Brunn. Coll. Cas. 


[ce] Just cause.—The captain has 
a legal right to displace the mate for 
just cause. Atkyns v. Burrows, 2 F. 
Cas. No. 618, 1 Pet. Adm. 244 (just 
cause not shown). 


82. The Australia, 
667, 3 Ware 240. 


“If a person contract to perform a 
particular service on shore, and prove 
incapable or negligent, the employer 
may dismiss him, but cannot require 
him to do other work not included in 
his contract. The necessities of the 
sea services have occasioned a differ- 
ent rule in the maritime law. The 
services of each of the crew are nec- 
essary, there being ordinarily no su- 
pernumeraries on board; and the 
master must keep and provision the 
men, and bring them home. Conse- 
quently when he removes one man 
from his station for sufficient cause, 
and promotes another to his place, the 
services of the man. who is disrated 
are needed to supply the deficiency 
occasioned by such promotion; and 
as the man must continue on board, 
he is required by the maritime law 
to obey the lawful commands of the 
master, and perform such work as he 
is capable of doing, and as the master 
may assign him in the just exercise 
of his authority, and this rule of law 
may be properly said to qualify the 
express contract for service by super- 
adding to it the condition that in case 
of inability or indisposition to per- 
form it the man will do such other 
service on board during the voyage 
as the master may properly assign to 
him.” Smith v. Jordan, 22 F. Cas. No. 
13,068, Brunn,. Coll, ‘Cas. 627. 


[a] Cook.—The Australia, 
Cas. No. 667, 3 Ware 240. 


{b] Steward.—Burton v. Salter, 4 
my Cas, Now 2218. Brunne Coll. Cas, 
623. 


83. Atkyns v. Burrows, 2 F. Cas. 
No. 618, 1 Pet. Adm. 244; Thompson 
v. Busch, 23 F. Cas. No. 13,944, 4 
Wash. C. C. 338; Peterson v. The Rob- 
ert Lewers, 3 Hawaii Fed. 274. 


84. Wood vy. The North, 30 F. Cas. 
No. 17,960. 


[a] Disrating mate to common 
sailor.— Where the master degraded 
the first mate from the rank of mate 
to that of a man before the mast, 
while the vessel was in a foreign port, 
and ordered him to return home in 
the vessel as an ordinary seaman, the 


2 Cas. No. 


74 A 
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not a lien on the ship.7* 


The grounds for 


master basing his action upon an al- 
leged offense of the mate, he exceeded 
his power as master in so far as he 
disrated the mate and ordered him to 
do ordinary seaman’s duty, and was 
under the circumstances bound to of- 
fer the mate a passage home. It is 
only while the vessel is at sea and 
such action is necessary, that the 
master has a right to degrade an offi- 
cer for an alleged offense and to 
make him do the work of an ordinary 
seaman. Wood v. The North, 30 F. 
Cas, No. 17,960. 


85. The Rosemary, 9 F. (2d) 980 
[aff 9 F. (2d) 982] (demotion from 
first mate to second mate). 


86. See passim supra text and 
notes 81-85. 


87. Kelly v. The Topsy, 44 Fed. 
631; The Hlizabeth Frith, 8 F. Cas. 
No. 4,361, Blatchf. & H. 195 [mod 8 
F. Cas. No. 4,353]. 


88. Atkyns v. Burrows, 2 F. Cas. 
No. 618, 1 Pet. Adm. 244; The Mentor, 
17 F. Cas. No. 9,427, 4 Mason 84; The 
Penang, 19 F. Cas. No. 10,915, 4 Sawy. 
100; Sherwood v. McIntosh, 21 F. Cas. 
No. 12,778, 1 Ware 104. 


Damages for wrongful disrating 
see infra § 60. 


89. Smith v. Jordan, 22 F. Cas. No. 
13,068, Brunn. Coll. Cas. 627. 


90. Smith v. Jordan, supra. 
nae For discharge see infra §§ 66—- 
92. The Exchange, 8 F. Cas. No. 


4,594, Blatchf. & H. 366. 
93. The Exchange, supra. 


“Emergencies, arising during a voy- 
age, may render it necessary to dis- 
place a mariner from the situation for 
which he shipped, and to allot him 
other services on board; and the acts 
of the master, in so doing, would be 
upheld by this court, whenever it was 
shown that the incapacity of the sail- 
or or the health or safety of the 
ship’s company required such 
change.” 'The Exchange, supra. 


94. Power to displace and reduce 
to lower rate or rank see supra § 57. 


95. Atkyns v. Burrows, 2 F. Cas. 
No. 618, 1 Pet. Adm, 244; Thompson 
% eee 23 EF. Cas. No. 13,944, 4 Wash. 

. . oo. 


96. Atkyns v. Burrows, 2 F. Cas. 
No. 618, 1 Pet. Adm, 244; Thompson 
vw... Busch, 23 F. Cas: No. 13;944054 
Wash. C. C. 338, 
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Particular grounds for displacement or disrating 
include dishonesty ;°* incapacity ;°° incompetence ;°” 
and misconduct as a seaman,’ such as disobedience,” 
and inattention to® or neglect oft duty. A single 
-act of intemperance is not ground,’ nor is the 
mere use of disrespectful language relative to the 
master, when not in the latter’s presence, necessarily 
ground® for removal of a ship’s officer. 


[§ 59] 3. Effect.” The effect of disrating a sea- 
man is to abrogate® or rescind® the contract of em- 
ployment, at the seaman’s option.1° The disrated 
seaman may accept the new position,'! or insist upon 
his right to a discharge.!* Where the disrated sea- 
man elects to remain with the ship, such election is 
binding upon him.?? . 


SEAMEN 


[§§ 58-62 


Disrated officer becomes a quasi passenger** and is 
bound to refrain from further exercise of author- 
ity.'® In the absence of compelling necessity, he is 
under no duty to perform the work of a common 
sailor.+® 

[§ 60] 4. Wrongful Disrating or Demotion.*’ If 
the officer believes his displacement wrongful, he 
should appeal to the law for redress,+® and not at- 
tempt to avenge his wrongs by inflicting personal 
chastisement upon the master.'® If the disrating was 
without justification, the disrated man is entitled to 
damages.7° 

[§ 61] 5. Reinstatement. There is authority to 


the effect that reinstatement should be made where 
a disrated seaman offers to perform his proper duty.?* 


VI. DISCHARGE?? 


[§ 62] A. By Completion of Voyage or Other Term 
of Service.2* Completion of the voyage, or other 
period of service, results in a discharge of the 
seaman under the terms of the contract. of employ- 


97. Burton v. Salter, 4 F. Cas. No. 
2,218, Brunn. Coll, Cas. 623. 


_f[a] Dyrinking captain’s liquor.— 
Where a steward used duplicate keys 
to enter a locked stateroom and se- 


[b] 


[ce] 


Steward failed to keen cabin 
clean.—Burton v. Salter, 


No. 2,218, Brunn.. Coll. Gas. 623. 
Evidence insufficient to prove 


ment.24 Under articles calling for a voyage to a 
specified port of discharge, the seaman will not be 
discharged by arrival at a port of distress,?° nor at 
a port in the same country as that of discharge but 


23 EF. Cas. No. 13,944, 4 Wash. Go C¢ 
4 F. Cas. } 338. 

Master’s power to compel displaced 
officer’s service in lower capacity see 
supra §/-5%. 


cure liquor and cigars of the captain, 
which the steward then drank and 
smoked himself, such dishonesty was 
ground for disrating him and order- 
ing him to go forward and work as a 
common sailor. Burton v. Salter, 4 
AES No. 2,218, Brunn. Coll. Cas. 
/ 


98 The Rosemary, 9 F. (2d) 980 
[aff 9 F. (2d) 982]; The Exchange, 8 
EF. Cas. No. 4,594, Blatchf. & H. 366. 


[a] Brought about by own fault.— 
Atkyns v. Burrows, 2 F. Cas. No. 618, 
1 Pet. Adm. 244; Thompson v. Busch, 
goof Cas. No. 13,944, 4 Wash..C. C. 

9° 


[b] Without fault.—Where a first 
mate was partially incapacitated 
through an injury sustained aboard 
ship, without fault on his part, the 
fact that his injury prevented ade- 
quate performance of the duties of 
first mate constituted reasonable 
ground for demoting him to second 
mate. The Rosemary, 9 F. (2d) 980 
{aff 9 F. (2d) 982). 


99. Butler v. Pacific Mail SS. Co., 
290 Fed. 806; The Australia, 2 F. Cas. 
No. 667, 3 Ware 240. 


[a] Evidence insufficient to prove 
incompetence.—Smith v. Jordan, 22 F. 
Cas. No. 13,068, Brunn. Coll. Cas. 627 
(of cooper on whaling voyage). 


1. Butler vy. Pacific Mail SS. Co., 
290 Fed. 806. 


[a] Repeated acts of misconduct. 
—Butler v. Pacific Mail SS. Co., 290 
Fed. 806. 


oO VeAtkKYy NS Ve ULLOWwSs), 2. LE. e Cas, 
No. 618, 1 Pet. Adm. 244; Thompson vy. 
Busch, 23 F. Cas. No. 13,944, 4 Wash. 
Cr Cy 308. 


8. Butler vy. Pacific Mail SS. Co., 
290 Fed. 806. 


4 Burton v. Salter, 4 F. Cas. No. 
2,218, Brunn. Coll. Cas. 623; Setzer v. 
The Sylvia de Grasse, 21 F. Cas. No. 
12,676 

[a] Mate leaving watch.—Setzer v. 
The Sylvia de Grasse, 21 F. Cas. No. 
12,676. 


neglect of duty.—Smith v. Jordan, 22 
EK. Cas. No. 13,068, Brunn. Coll. Cas. 
627 (by cooper on whaler). 


5. Sherwood v. McIntosh, 
Cas. No. 12,778, 1 Ware 104. 


6. Thompson v. Busch, 23 F. Cas. 
No: 13,944, 4 Wash. ©. C1338: 


7. Upon wage rate see infra § 168. 


Damages for wrongful disrating see 
infra § 60. 
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8. Butler v. Pacific Mail SS. Co., 
290 Fed. 806. 
9. The Mary C. Conery, 9 Fed. 222. 


10. Butler v. Pacific Mail SS. Co., 
290 Fed. 806. 

11. Butler y. Pacific Mail SS. Co., 
supra. 

12. .See infra § 85. 

13. Butler v. Pacific Mail: SS. Co., 
supra. 

14.. .UsS.v. Savage, 27 F. Cas. No, 
16,225, 5 Mason 460; Peterson v. The 


Robert Lewers, 3 Hawaii Fed. 274. 


15. U.S. v. Savage, 27 EF. Cas. No. 
16,225, 5 Mason 460. 


[a] Displaced mate should déliver 
up the log-book, resign the state-room 
set apart for officers, and abstain from 
all future exercise of his ordinary au- 
thority.) Us Suiv.. Savage; ai i. ‘Cas: 
No. 16,225, 5 Mason 460. 


16. Thompson v. Busch, 23 F. Cas. 
No. 13,944, 4: Wash. C. C. 338; Peter- 
son v. The Robert Lewers, 3 Hawali 
Fed. 274. 


[a] “fhe prevailing federal rule 
seems to be that a mate, upon being 
deprived of his authority, is displaced 
rather than disrated, and should be 
treated well for the rest of the voyage 
to the next port and is in the position 
of a quasi passenger and is not re- 
quired to go forward and do sailors’ 
work.” Peterson v. The Robert Lew- 
ers, 3 Hawaii Fed. 274, 276. 


[b] Ship’s officer improperly dis- 
missed from his position is not obli- 
gated to serve in the capacity of a 
common sailor. Thompson y. Busch, 


17. Damages for breach of contract 
of employment generally see supra § 
oo. 


18. U.S. v. Savage, 27 F. Cas. No. 
16,225, 5 Mason 460. 


i9. U.S. v. Savage, supra. 


20. Peterson vy. The Robert Lew- 
ers, 3 Hawaii Fed. 274. 


[a] Cost of passage home from 
next port of call.—Peterson v. The 
Robert Lewers, 3 Hawaii Fed. 274 
(where disrated at sea). 


{b] For humiliation.—Peterson v. 
The Robert Lewers, 3 Hawaii Fed. 274 
(second mate ordered forward as 
ecommon sailor), 


[ec] For injury to professional rep- 
utation.—Peterson v. The Robert Lew- 
ers, 3 Hawaii Fed. 274 (second mate 
disratea to common sailor). 


{d] Amount.—Where a_ second 
mate was disrated at sea without jus- 
tification, and ordered forward as a 
common sailor, he was entitled to fifty 
dollars damages to cover cost of 
passage home from the next port of 
eall, and to five hundred dollars addi- 
tional to compensate him for ‘humilia- 
tion before the crew and for injury to 
his professional reputation. Peterson 
v. The Robert Lewers, 3 Hawaii Fed. 
274. rc 


21. Atkyns v. Burrows, 2 F. Cas. 
No. 618, 1 Pet. Adm. 244. 

22. Demotion see supra §§ 57-61. 

23. Duration of voyage generally 


see passim supra §§ 39-48. 


24. The Velma L. Hamlin, 40 F. 
(2d) 852. 
{a] On discharge of cargo at the 


port of final discharge the voyage is 
completed, and the seamen are under 
no obligation to proceed further with 
the vessel, nor is she under obligation 
to employ them further. The Velma 
L. Hamlin, 40 F. (2d) 852. 


25. Hamilton v. U. S., 268 Fed. 15 
{certiorari den 254 U. 8.645 mem, 41 
SCt 15 mem, 65 L. ed. 454 mem]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 62-66] 


intermediate to the port of final destination.?® Un- 
der articles providing for a prescribed voyage not 
to exceed a definite period of time in duration, the 
employment terminates and the seaman is discharged 
upon completion of the voyage, even though the 
specified time of service has not yet expired,?* and 
if the articles are ambiguous as to whether service 
is for the voyage or for a definite time, they will 
be construed in the seaman’s favor.28 But where the 
articles clearly provide for service for a definite 
period of time irrespective of the particular voy- 
ages made within such period, the seaman will not 
be discharged until expiration of the period set.?° 
Where the seaman leaves the ship prior to her arrival 
at the port of final destination, and also prior to 
expiration of the definite period of time limited for 
service, his claim of discharge will be denied.®° 
Where the time of service is limited to service not 
exceeding six months, wages being payable monthly, 
but no definite voyage is pr rovided for, it has been held 
that while the vessel remains in her home port ei- 
ther party ean terminate the contract at- the end of a 
month.*? 


Implied contract. In some instances, where there 
was no proof to the contrary and the extent of the 
employment was not agreed upon, the courts have 
held that there was an implied contract that the 
seamen would serve for the trip or voyage,*? and 
the services of seamen after the termination of their 
contract has been held to be under the same terms 


as the original contract.?3 


Master’s option. Under articles providing for a 
voyage not in excess of a specified duration. to end 
at such port of a specified country as the master 
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may require, neither the discharge of cargo,** nor 
the taking on of bunker coal for a subsequent voy- 
age,?® at a port of the specified country necessari- 
ly constitutes an election by the master to end the 
voyage so as to entitle a seaman to his discharge. 


[§ 63] B. By Mutual Consent. Abandonment of 
the ship by the seamen with the consent of the 
master operates as a rescission of the contract of 
employment*® and a discharge of the seaman by mu- 
tual consent.?7 


[§ 64] C. By Employer Prior to Completion of 
Contract of Service—l. In General. In the absence 
of a serious breach of contract by the seaman,?* or 
of termination of his service by mutual consent,*® 
the master cannot lawfully discharge a seaman be- 
fore the end of the voyage.*° 


[§ 65] 2. Persons Entitled To Effect Discharge. 
A seaman is ordinarily discharged by the master,*? 
with consent of the consul if in a foreign port,?? 
and it has been held that a mate lacks authority to 
discharge a seaman.*® 


[§ 66] 3. Grounds**—a, In General. Statutes 
providing for punishment of a seaman remaining in 
service*> and statutes prescribing the method of 
discharge and the seaman’s rights on discharge,*® 
have been construed as not specifying the grounds 
upon which a master can discharge the seaman, and 
it has been said that the grounds of discharge are 
still to be found by resort to the principles or usages 
of the general maritime law.47 The master is not 
justified in discharging a seaman for trivial causes,*® 
nor for a single offense,*® unless of a highly agera- 
vated character.°° Generally speaking, the causes 


26. U.S. v. Smith, 27 F. Cas. No. 
16,337, 1 Mason 147. 


27. The Thomas Tracy, 24 F. (2d) 
372 [certiorari den sub nom. Olsen v. 
The Thomas Tracy, 277 U. S. 595 mem, 
43 SCt 530 mem, 72 L. ed. 1005 mem]; 
The Falls of Keltie, 114 Fed. 357. 


[a] Illustration.—Under articles 
stipulating that the seamen_ shall 
serve on a voyage from New York to 
Shanghai, thence if required to any 
ports and places within seventy five 
degrees north and sixty five degrees 
south latitude, trading to and fro for 
a period not to exceed three years, 
voyage to end at a port in the United 
States, United Kingdom, or continent 
of Burope, the voyage is terminated on 
return to a United States port, and the 
seamen are not obligated to serve for 
an absolute period of three years, such 
term being the maximum but not the 
minimum duration of the’ voyage. 
The Falls of Keltie, 114 Fed. 357. 


28. The Thomas Tracy, 24 F. (2d) 
372 [certiorari den sub nom, Olsen v. 
Phe LHOmMAs Wy Lracy,. 20. Wi. Ss. 09.5 
mem, 48 SCt 530 mem, 72 L. ed. 1005 
mem]. 


[a]. Illustration.—Although a sea- 
man refused to make a second voyage 
within a six month period under arti- 
cles ambiguous as to whether the 
service was for one voyage not exceed- 
ing six months, or for six months ir- 
respective of number of voyages made 
within such period, yet the seaman 


‘could recover wages because he was 


entitled to construction of the am- 
biguity in his favor as limiting serv- 
ice to a single voyage. The Thomas 
Tracy, 24 F. (2d) 372 [certiorari den 
sub nom. Olsen v. The Thomas Tracy, 
277 U. S. 595 mem, 48 SCt 530 mem, 
72 L. ed. 1005 mem]. 


General rules as to construction of 
contracts in seaman’s favor see supra 
SS 18, 205549: 


29. In re Chung Fat, 96 Fed. 202. 
30. The C. F. Sargent, 95 Fed. 179. 


31. Marsland v. The Yosemite, 18 
Fed. 331. 


32. Longstreet v. The R. R. Sprin- 
ger, 4 Fed. 671; Bibbins v. Brookfield, 
Jom Cas. INO. 1,3844 = Jansen we. ihe 
Theodor Heinrich, 13 F. Cas. No. 7,215, 
Crabbe 226. 


33. Thompson v. Faussat, 
Casi Nor 13595455 Pet. C. C182: 


34. The Scarsdale, [1907] A. C. 373, 
9 AnnCas 501. 


35. Haylett v. Thompson, [1911] 1 
Led She cH le 


36. The Philadelphia, 19 F. Cas. 
No. 11,084, Olcott 216. 


37. The Philadelphia, supra. 

38. See infra §§ 68, 70-77. 

39. See supra § 63. 

40. Hamilton v. U. S., 268 Fed. 15 


23 ¥F, 


[certiorari den 254 U. S. 645 mem, 41, 


SCt 15 mem, 65 L. ed. 454 mem]. 
Discharge on or by: 

Completion of service see supra § 62. 

Demand of seaman see infra §§ 80-91. 

Operation of law see infra § 92. 


Damages for wrongful discharge see 
infra §§ 99-107. 


41. See passim infra §§ 66-78. 
42. See infra § 94. 
43. The Willfaro, 286 Fed. 440. 


[a] Rule applied.—Even if a state- 
ment by the mate to seamen who re- 


fused to work while the veSsel was in 
port could be construed as a discharge, 
and was proven to have been made, the 

mate had no authority to discharge 
them, and such statement did not 
warrant their deserting the ship. The 
Willfaro, 286 Fed. 440. 


44. For discharge of seaman on 
a He dcobanen or comes see infra 


§§ 8 
45. The Donna Lane, 299 Fed. 977. 
46. The Donna Lane, supra. 
47. The Donna Lane, supra. 


438. Trent v. Gulf Pac. Lines, 42 
BF. (2d) 903: The Royal Arrow,: 248 
Fed. neo, 547; Alaska. SS. Co. v. Gil- 
bert, 236 Fed. w15,.450. CCA 47." The 
Talehour, 63 Fed. 1018; The Garnet, 
10 F. Cas. No. 5,244, 3 Sawy. 350; 
Hutchinson v. Coombs, 12 F. Cas. No. 
6,955, 1 Ware 58; Breedi vy. The Mukil- 
teo, 10 Porto Rico Bed. 253; 258 [cit 
Cyc]. 

“It ‘is not permissible for the mas- 
ter to dissolve the contract with the © 
seaman and discharge him for trivial 
‘reasons. The master has the power 
of fining him for disobedience.” The 
Royal Arrow, supra. 

Other disciplinary measures: 
Discipline and punishment generally 

see infra §§ 736-786. 

Disrating see supra §§ 57-61. 
Docking wages see infra §§ 238-313. 


Forfeiture of effects see infra § 729. 


49. The Villa Y Herman, 101 Fed. 
132; Marsland v. The Yosemite, 18 
Fed. 331; Hutchinson v; Coombs, 12 
F. Cas. No. 6,955, 1 Ware 58. 


50. The Villa Y Herman, 101 Fed. 
132; The Cornelia Amsden, 6 F. Cas. 
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which justify a discharge before termination of the 
‘voyage are such as amount to a disqualification and 
show the seaman to be unfit for the service, or to be 
trusted in the vessel.>? 


Discharges in a foreign port are not favored by 
law®? and where necessary should ordinarily be 
made before the consul.°* It has been said that 
discharge of a seaman in a foreign port is not jus- 
tified unless imperatively required for his own 
good®* or for the safety of the vessel.°> The bur- 
den of proof is upon the master to prove to the sat- 
isfaction of the court that discharge was clearly 
just and reasonable,°® and necessary,°? and that 
he could not retain the seaman on board with 
safety.°8 


[§ 67] b. Particular Grounds—(1) Defect in Ar- 
ticles.°® A defect in the shipping articles, rendering 
them ambiguous as to whether the voyage will end 
in a foreign or domestic port, is not justification for 
discharging seamen in a foreign port.®° 


{§ 68] (2) Incompetence and Disability.*: A sea- 
man’s incompetence to perform the services he con- 
tracted for is not necessarily ground for his dis- 
charge.®? But incompetence endangering the safe- 
ty of the vessel will justify discharge of a seaman,®? 


SEAMEN 


[§§ 66-71. 


even in a foreign port.®4 


Where by his own fault a seaman renders him- 
self incapable of performing his duty, he may be 
discharged,*® as where he presents himself for serv- 
ice without proper equipment.°®°® 


Disability arising from wounds contracted in serv- 
ice of the ship is not ground for discharge of a sea- 
man in a foreign port.®* 


[§ 69] (3) Lack of Freight.°* Inability to ob- 
tain freight does not absolve the employer from the 
duty to fulfill its contract with the seaman,®® nor 
of itself warrant the discharge of the latter.’° 


[§ 70] (4) Misconduct of Seaman’1—(a) Attack 
on Passenger. An attempted rape of a female pas- 
senger is ground for dismissal in a foreign port.*? 


[§ 71] (b) Disobedience. Willful disobedience of 
lawful, reasonable, and necessary orders is ordinari- 
ly ground for discharge,**? as where the seaman de- 
liberately refuses to do work of a particular char- 
acter,74 or to accept orders from anyone except a 
particular officer.*° But neither a single act of 
negligent disobedience,’® nor a deliberate disobedi- 
ence of a capricious order impossible of perform- 
ance,’” is ground. It has also been held that while 


No. 3,234, 5 Ben. 315; The Garnet, 10 
F. Cas. No. 5,244, 3 Sawy. 350; Hutch- 
inson v. Coombs, 12 F. Cas. No. 6.955, 
1 Ware 58; Lakeman v. Goodridge, 4 
Newfoundl. 181. : 


51. The Villa Y Herman, 101 Fed. 
132; The Cornelia Amsden, 6 F. Cas. 
No. 3,234, 5 Ben. 315; Smith v. Treat, 
22 F. Cas. No. 13,117, 2 Ware 270. 


Particular grounds see infra §§ 67— 


52. Hutchinson v. Coombs. 12 F. 
Cas. No. 6,955, 1 Ware 58; Nieto v. 
Clark, 18 .F..Cas. No. 10,262, 1 Cliff, 
145; The Elizabeth, 2 Dods. 403, 165 
Reprint 1527. 


53. See infra § 94. 


54. McAvey v. Hmergency Fleet 
Corp., 15 F. (2d) 405. 


55. McAvey v. Emergency Fleet 
Corp., supra. 


56. Nieto v. Clark, 18 F. Cas. No. 
10,262, 1 Cliff. 145. 


57. Jones v. Sears, 13 F. Cas. No. 
7,494, 2 Sprague 43. 


58. Jones v. Sears, supra; The 
Nimrod, 18 F. Cas. No. 10,267, 1 Ware 
1; The Marina, 50 L. J. P. D. & Adm. 
33. 


59. Lack of written contract as 
justification for seaman’s leaving ship 
see supra § 32. 


60. Burke v. Buttman, 
No. 2,160, 1 Lowell 191. 


61. As ground for disrating see su- 
pra § 58. 


Drunkenness see infra § 73. 


62. Capillo v. Bristol Packing Co., 
112 Fed. 439. 


[a] Cook.—Where a man who 
shipped as cook was found incompe- 
tent to fill that station, this was not 
ground for discharging him in a do- 
mestic, but distant port in Alaska, as 
he should merely have been shifted to 
other duty which he was competent to 
perform, with a corresponding reduc- 
tion in pay. Capillo v. Bristol Packing 
Co., 112 Fed. 439. 


63. McAvey v. Emergency Fleet 


4 F. Cas. 


Corp., 15 F. (2d) 405. 


64. McAvey v. Emergency Fleet 
Corps supra. 


[a] “Incompetence to perform the 
duties of an important position in 
which he has shipped, and which for 
the safety of the vessel must be capa- 
bly filled, would . . justify his 
discharge abroad.” McAvey v. Emer- 
gency Fleet Corp., 15 F. (2d) 405, 407. 


65. Hutchinson v. Coombs, 12 F. 
Cas.; No. 16,955, 1- Ware: 58. 


66. The George Burnham, 
Cas. No. (5,331,) le Hask. 38a: 


[a] Failure to provide suitable 
clothing or bedding justifies the mas- 
ter in discharging seamen at the in- 
ception of the voyage. The George 
Burnham, 10 F.. Cas. No. 5,331, 1 Hask. 
381. 


LOR: 


67. Callon v. Williams, 4 F, Cas. 
No. 2,324, 2 Lowell 1. 


68. As affecting right to wages see 
infra, $§ 270; 471. 


69. Thompson vy. The Oakland, 23 
F, Cas. No. 13,971. 


70. Thompson vy. The Oakland, su- 
pra. 
71. As ground for: 


Criminal prosecution see passim infra 
§§ 814-881. 

Disrating see supra § 58. 

Docking wages see infra §§ 238-313. 

Forfeiture of effects see infra § 729. 


Other disciplinary measures see in- 
fra §§ 736-786. 


72. Nieto v. Clark, 18 F. Cas. No. 
10,262, 1 Cliff. 145 [aff 18 F. Cas. No. 
10,261]. 


[a] Especially where the lady re- 
fused to remain aboard unless the 
man was dismissed.—Nieto v. Clark, 
18 F. Cas. No. 10,262, 1 Cliff. 145 [aff 
18' EF. Cas. No. 10,261]. 


73. The Enterprise, 127 Fed. 765; 
Russell v. The Twilight, 438 Fed. 320; 
Fehleson y. The A. J. West, 3 Ha- 
waii Fed, 341; Tios v. Radovich, 10 
La. Ann, 101, 63 AmD 592; Lakeman v. 


‘| Goodridge, 4 Newfoundl. 181. 


74 Russell v. The Twilight, 43 
Fed. 320; Fehleson v. The A. J. West, 
3 Hawaii Fed. 341; Lakeman v. Good- 
ridge, 4 Newfoundl. 181. 


[a] Declined to put sail covers on 
sails without extra pay for alleged 
extra work.—Fehleson vy. The A. J. 
West, 3 Hawaii Fed. 341. 


{[b] Fireman’s refusal to pull ash- 
es from furnace when ordered to do so 
by superior officer. Russell v. The 
Twilight, 43 Fed. 320. 


{c] Refusal to obey order to go 
in boat to assistance of shipwrecked 
vessel—Lakeman y. Goodridge, 4 
Newfoundl. 181. 


[Td] Would not heave up anchor 
when so ordered, insisting that anchor 
should be raised by steam, which was 
done after considerable delay in get- 
ting up steam. Fehleson y. The A. J. 
West, 3 Hawaii Fed. 341. 


. 75. Walter v. Kamchatker, 29 F. 
Case No:) i. kL: 
[a] Refusal of a fireman to accept 


orders from any one except the engi- 
neer in chief will justify his dis- 
charge. Walter v. Kamchatker, 29 
F. Cas. No. 17,119, 


76. Marsland vy. The Yosemite, 18 
Fed. 331. , 


[a] Seamen shipping on a pleasure 
yacht and signing shipping articles 
can only be discharged in conformity 
with the ordinary maritime law, which 
does not justify a dischaige for sin- 
gle acts of negligent disobedience. 
Marsland v. The Yosemite, 18 Fed. 331. 


77. Hutchinson v. Coombs, 12 F. 
Cas. No. 6,955, 1 Ware 28. 


[a] Ilustration.—Where a seaman 
went over the side to a raft for the 
purpose of breaking it up and pass- 
ing the planks aboard ship, and the 
presence of a current made it impos- 
sible to keep the raft in position and 
do the work unless a rope was used 
to attach the raft to the vessel, and 
the mate with the captain’s consent 
capriciously refused to let the sea- 
man have a rope, the latter’s refusal 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Ne” os ray ¥ ~ 


such conduct may subject him to other disciplinary 
measures,’® a seaman cannot be discharged for dis- 
obedience in a minor matter,“® especially where there 
was only a single act of disobedience,*°® nor, in the 
absence of compelling emergency, for disobedience 
of an order to do something beyond the duties de- 
manded by his contract of employment.*? 


Merely asking for extra pay, while at the same 
time doing as ordered, is not disobedience consti- 
tuting ground for discharge.*? 


Refusal to work on Sunday. It has been both af- 
firmed** and denied®* that refusal to obey an order 
to work on Sunday is ground for discharge. 


Incorrigible disobedience is ground for dis- 
charge,**> and has been regarded as equivalent to 
insubordination.®é 


Foreign port. Disobedience in a minor matter is 
not ground for discharge in a foreign port.87 But 
continued disobedience is ground for discharge 
even in a foreign port.%§ 5 


SEAMEN 
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[§ 72] (c) Dishonesty and Theft. There are dic- 
ta to the effect that gross dishonesty, embezzlement, 
or theft are grounds for discharge of seamen gen- 
erally..® But a court actually deciding that theft 
was ground for discharge of a steward,®° further 
indicates in the course of its opinion that a distinc- 
tion should be drawn between stewards and ordinary 
seamen,?! and that the latter should not necessarily 
be subject to discharge for dishonesty.°? 


[§ 73] (d) Drunkenness.°? Habitual drunken- 
ness is ordinarily ground for discharge of seamen.®* 


Effect of rank or rating. A single offense of drunk- 
enness may be insufficient ground for discharge of 
a common sailor.°® But the station of the party and 
the nature of his duty are important in this con- 
nection;°® and it has been said that discharge for 
drunkenness will be more readily approved in the 
case of a cook,®” steward,®*® or mate,®® than in the 
case of a common sailor. It has been held that a 
first mate may be discharged for a single offense of 
drunkenness while on duty,! and a fortiori he may 


to do the work without a rope was 
not ground for discharge. Hutchin- 
son v. Coombs, 12 F. Cas. No. .6,955, 
1 Ware 58. 


78. See infra §§ 238-313; and pas- 
sim infra §§ 736—-786- 


79. Trent v. Gulf Pacific Lines, 42 
F. (2d) 903; The Royal Arrow, 248 
Fed. 546. 


{a] Cook’s refusal to obey cap- 
tain’s order to give him the storeroom 
keys, demanded because the chief en- 
gineer had complained that the cook 
opened the chill room door too often 
to permit maintenance of tempera- 
ture, was ground for discipline but 
not for discharge, where it further 
appeared that the cook was an aged 
and cranky negro who believed he 
should obey literally the owner’s or- 
der to him before going aboard ship, 
to guard the storeroom keys and nev- 
er let anyone else have them. Trent 
vy. Gulf Pac. Lines, 42 F. (2d) 903. 


80. The Cornelia Amsden, 6 F. Cas. 
No. 3,234, 5 Ben. 315. 


[a] Mate long on duty refused to 
get up after about an hour’s sleep in 
order to take the vessel out of a port 
where she was safely moored, but 
was otherwise obedient throughout 
the voyage. The Cornelia Amsden, 6 
¥. Cas., No. 3,234, 5 Ben, 315. 


81. The Royal Arrow, 248 Fed. 546. 


[a] Union rules.—Where a mess 
boy, shipped under union rules which 
became a part of the contract of em- 
ployment and prescribed his hours of 
duty as from 6 A. M. to 7 P. M., re- 
fused to obey the captain’s order to 
serve the men coffee at 5:30 A. M., 
such refusal was not ground for dis- 
charge because (1) a trivial matter, 
and (2) the order to work at other 
than regular hours prescribed by con- 
tract was not authorized in the ab- 
sence of compelling emergency, and 
the mess boy was therefore legally 
justified in disobeying such an order, 
The Royal Arrow, 248 Fed. 546. < 


g2. Alaska SS. Co. v. Gilbert, 236 
Fed. 715, 150 CCA 47. 


[a] Overtime.—Where a seaman 
employed as watchman aboard a ship 
had no regular hours of duty pre- 
scribed either by the ship’s articles 
or by union rules, but on a previous 
trip and for a portion of the current 
trip had been on duty from 6 P. M. to 
6 A. M., and where on being asked by 
‘the mate to go on duty at 5 P. M. he 
stated that he would not do so un- 


less paid overtime, but nevertheless 
proceeded to obey the order without 
express promise of overtime, and 
where there was no suggestion of dis- 
respect or insubordination, the sea- 
man’s conduct was not ground for dis- 
charge. Alaska SS. Co. v. Gilbert, 
236 Fed. 715, 150 CCA 47. 


83. The Richard Matt, 20 F. Cas. 
No. 11,766, 1 Biss. 440; Fehleson v. 
The A. J. West, 3 Hawaii Fed. 341. 


[a] Custom of port.—Seamen who 
refuse to work on Sunday because not 
allowed double pay, under a custom 
of the port near which they are at 
anchor, may be _ discharged. The 
Richard Matt, 20 F. Cas. No. 11,766, 
1 Biss. 440. 


84. The Donna Lane, 299 Fed. 977; 
Johnson v. The Cyane, 13 F. Cas. No. 
7,381, 2) Sawy. 150. 


[a] Remote port.—Refusal to 
work on a Sunday which by custom of 
the port under the calendar there pre- 
vailing was Monday, did not justify 
discharge in the remote, but United 
States port of Ounalaska. Johnson 
v. The Cyane, 13 F. Cas. No. 7,381. 


[b] “A single willful disobedience 
of a lawful command, at least one 
no more aggravated than that in the 
present case [refusal to help unload 
ship on Sunday, where work necessary 
and ship not in ‘‘safe harbor,’ but 
where the peril was neither great nor. 
imminent] would not warrant, with- 
out his consent, the discharge of a 
seaman before the termination of the 


voyage.” The Donna Lane, 299 Fed. 
977. 
85. Hutchinson v. Coombs, 12 F. 


Cas. No. 6,955, 1 Ware 58; Thorne v. 
Wihites 923 or. Casi NO.n Lo, 909 1) Pet. 
Adm. 168. 


86. See infra § 75 text and note 11. 
87. The Superior, 22 Fed. 927. 
[a] Woman employed on barge re- 


fused to do the washing at the time 
ordered by master. The Superior, 22 
Fed. 827. 


88. The T. 
13 Sawy. 498. 


[a] “By the general maritime law 


F. Oakes, 36 Fed. 442, 


a master is authorized to discharge a, 


seaman at either a foreign or domestic 
port for continued disobedience.” The 
T. F. Oakes, 36 Fed. 442, 445, 13 Sawy. 
498. 


89. The Cornelia Amsden, 6 F. Cas. 
No. 3,234, 5 Ben. 315; Hutchinson v. 


Coombs, 12 F. Cas. No. 6,955, 1 Ware 
58; Smith v. Treat, 22 F. Cas. No. 
13,117, 2 Ware 270. 


$0. Black vy. The Louisiana, 3 F. 
Cas. No. 1,461, 2 Pet. Adm. 268. 


91. Black v. The Louisiana, supra. 
92. Black v. The Louisiana, supra. 


93. Intemperance as ground for 


disrating see supra § 58 text and 
note 5. 


94 The Bertha, 111 Fed. 550; The 
Cornelia Amsden, 6 F. Cas. No. 8,234, 
5 Ben. 315; Hutchinson v. Coombs, 
12 F. Cas. No. 6,955, 1 Ware 58; Smith 
v. Treat, 22 F. Cas. No.'13,117, 2 Ware 
270; Breedi v. The Mukilteo, 10 Porto 
Rico Fed. 253. 


95. Lyons v. The ‘Grace Littleton, 
50 Fed. 285 (where the court stated 
that drunkenness alone when first 
reporting for duty was not ground for 
discharge, but held that where it fur- 
ther appeared that libelant in his 
drunken stubbornness: retused to go 
aboard ship and the master there- 
upon discharged him and engaged an- 
other to take his place and avoid de- 
lay in sailing, the additional circum- 
stances of drunken refusal to go 
aboard and need for immediate sailing . 
justified discharge). 


96. The Garnet, 10 F. Cas. No. 5,- 
244, 3 Sawy. 350. 


97. Black v. The Louisiana, 3 F. 
Cas. No. 1,461, 2 Pet. Adm. 268; The 
are? 10 F. Cas. No. 5,244, 3 Sawy. 


98. Black v. The Louisiana, 3 F. 
Cas. No. 1,461, 2 Pet. Adm. 268; The 
corny 10 F. Cas. No. 5,244, 3 Sawy. 


99. The El Dorado, 8 F. Cas. No. 
4,327, 1 Lowell 289. 


“Courts of admiralty are not very 
severe with seamen who happen to get 
drunk once or twice, especially if they 
are off duty. But the first officer has 
a much ‘higher responsibility than 
the crew, and must be proportionally 
careful in his conduct; and if he fails 
when left in command of the ship, 
the master is justified in visiting Such 
an offence with a severe punishment. 
In this case, to discharge the libel- 
lant at a port where he could readily 
obtain employment, or a passage 
home, does not seem to me too harsh.” 
The El Dorado, supra. 


1. The Garnet, 10 F. Cas, No. 5,- 
244, 3 Sawy. 350. 
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be discharged for repeated offenses.” 
ing while on duty, but without becoming intoxicated, 
is not ground for discharge of a ship’s officer.* 


Drunkenness while off duty 
ground for discharge.* 


Burden of proof rests upon 
drunkenness of a ship’s officer 
charge to prove the allegation.? 


as 


[§ 74] (e) Failure To Report for Duty. 
absence of an adequate excuse,® it is ground for dis- 


has been held no 


the party alleging 


SEAMEN 


Merely drink- 


f 
/ 


[§§ 73-77 


obedience amounting thereto,** or mutinous and re- 
bellious conduct,’* is ground for discharge, even in 
a foreign port. 13. 
cipline, TA such as discourtesy,!® or crankiness,'® is 


But a minor infraction of dis- 


not insubordination of the character constituting 
eround for .discharge, especially not in a foreign 


! port.*7 
eround for dis- 


A physical conflict between seaman and master 


may constitute ground for discharge of the former,** 


In the 


charge that a seaman failed to report for duty at 


the time stipulated in the articles,” or at a reasonable 
time in the absence of stipulation,’ or, during the 
voyage, at the time when he knows or should know 
that the vessel is about to leave port.® 


[§ 75] (£) Insubordination and Mutiny. Actual 
insubordination,!® such as willful and persistent dis- 


2. The El Dorado, 8 F. Cas. No. 4,- 
327, 1 Lowell 289. 


3. Caffyn v. Peabody, 149 Fed. 294. 


[a] 
Caffyn v. Peabody, 149 Fed. 294. 


4 Caffyn v. Peabody, supra. 


[a] Chief engineer. 
Peabody, 149 Fed. 294, 295. 


5. Caffyn v. Peabody, supra. 


“The affirmative testimony of one 
of the respondents on this issue is 
ontroverted by the testimony of the 
ibelant.. The burden of proof is on 
the side of the respondents, and to 
decide in their favor the evidence 
should be sufficient to create a posi- 
tive belief in the mind of the court. 
This is so for the reason that a find- 
ing adverse to the libelant may ruin 
his professional reputation and cre- 
ate an impediment which will pre- 
vent him from obtaining employment 
as an engineer.” Caffyn v. Peabody, 
supra. 


[a] Evidence held insufficient to 
show drunkenness while on duty.— 
Caffyn v. Peabody, 149 Fed. 294. 


6 See cases infra this note. 


[a] Drunkenness is' not an excuse 
(1) for failure to report for duty on 
blowing of whistle indicating depar- 
ture (Breedi v. The Mukilteo, 10 Por- 
to Rico Fed. 253), (2) nor for refusal 
to go aboard ship when so ordered by 
word of mouth (Lyons v. The Grace 
Littlejohn, 50 Fed. 285). 


7. Smith v. Chase, 22 EF. Cas. No. 
13,023, 2 Hask, 106. 


8. Smith v. Chase, supra. 


9. Breedi v. The Mukilteo, 10 Por- 
to Rico Fed. 253. 


[a] On blowing of whistle.— 
Breedi v. The Mukilteo, 10 Porto Rico 
Fed. 253. 


Vv. 


10. The T. F. Oakes, 36 Fed. 442, 13 
Sawy. 498. 
[a] “A deliberate and continued 


attitude of insolence and defiance by 
a seaman, is a Sufficient cause for dis- 
tates. particularly when it appears 
that the seaman thereby intends to 
coerce or constrain the master in the 
discharge of his duty.” The'T. F. 
Oakes, 36 Fed. 442, 13 Sawy. 498. 


ll. Tios v. Radovich, 10 La. Ann, 
101, 102, 63 AmD 592. 


“Disobedience to a lawful command 
of the master, may be committed un- 
der circumstances which would not 
amount to insubordination; when the 
disobedience is wilful, it is a grave 


Two glasses of beer a day.— 


of quarrels.?% 


offence and would certainly justify 
the discharge by the master, but 
where it is not only wilful, but is per- 
sisted in, so as to set at defiance the 
lawful authority of the master, it 
amounts to insubordination, and not 
only justifies an immediate discharge 
of the seaman, but destroys all rights 
which he might otherwise have grow- 
ing out of the relation between the 
parties.” Tios v. Radovich, supra. 


Disobedience without insubordina- 
tion see supra § 71 


12. The T. F. Oakes, 36 Fed. 442, 
13 Sawy. 498; The Cornelia Amsden, 
6 EF. Cas. No. 3,234, 5 Ben. 315; Hutch- 
inson v. Coombs, 12 F. Cas. No. 6,955, 
1 Ware 58; Relf v. The Maria, 20 F. 
Gas. No. 11,692, 1. Pet. Adm. 186; 
Smith v. Treat, 22 F. Cas. No. 13, TAT 
2 Ware 270. 


Criminal liability for: 


Confinement of commander see infra 
§§ 816-818. 

Inciting revolt or mutiny see infra §§ 
839-860 


eae and mutiny see infra §§ 867— 
881. 


Ground for: 
Forfeiture of wages see infra §§ 282, 
283. 


Other disciplinary measures see pas- 
sim infra §§ 736-786. 


Failure to discharge as entitling 
insubordinate seaman to wages ror 
remainder of term see infra § 282 text 
and note 55. 


13. The T, F. Oakes, 36 Fed. 442, 13 
Sawy. 498. 


14. Trent v. Gulf Pac. Lines, 42 F, 
(2d) 903; The Topgallant, 84 Fed. 356; 
The Superior, 22 Fed. 927. 


[a] “fhe authorities are ample to 
the effect that by the articles the ship 
is bound to the men, just as the men 
are bound to the ship, and that it is 
not for any little infraction of disci- 
pline that a discharge may be effect- 
ed.” Trent v. Gulf Pac. Lines, 42 F. 
(2d) 908, 904. 


Lesser penalties for improper con- 
duct: 
Disrating see supra § 58. 
Docking see infra §§ 238 
Disciplining generally see 
736-786. 
Forfeiture of effects'see infra § 729. 
15. The White Seal, 4 Alaska 212. 
[a] Conduct unbecoming an offi- 


cer.—Where the engineer on a boat 
plying on the interior rivers of Alaska 


—313. 
infra §§ 


unless an apology i is made by the seaman,?® or unless 
it appears that he acted in self-defense.*° 


[§ 76] (g) Shirking. 
ent shirking and slighting of duty is ground for dis- 
charge of a seaman,*! even in a foreign port.?? 


[§ 77] (h) Trouble Making. 
discharge that a seaman is habitually a stirrer-up 


Premeditated and persist- 


It is ground for 


used discourteous language toward 
the captain and conduct unbecoming 
an officer of a boat, such conduct did 
not constitute insubordination war- 
ranting his discharge. The White 
Seal, 4 Alaska 212. 


16. rae v. Gulf Pac. Lines, 42 F. 
(2a) 903 


[a] Sanuiaeks to captain.—Wrhere 
the sShip’s cook, an old negro, had a 
dispute with the chief engineer as to 
the_temperature in the chill box, and 
on being: reprimanded by the captain 
and told to surrender the keys of the 
storeroom refused to do so, because 
generally cranky, and told the cap- 
tain that if the latter interfered with 
the storeroom ‘the, the cook, would go 
up and take charge of the bridge, and 
where it further appeared that the 
captain was generally incompetent 
to maintain discipline aboard ship, 
the court held that the crankiness of 
the cook, while making him subject to 
discipline was not sufficient ground 
for discharge, and added: ‘Neither is 
there any question that, as the cap- 
tain stated to the Commissioner at 
Galveston, the situation had gotten 
to such a point that either the cap- 
tain or the cook had to leave the ship. 
It does not follow, however, that it 

was the cook, and not the captain, that 
ought to have left the ship.” Trent 
v. Gulf Pac. Lines, 42 F. (2d) 903. 


17. The Superior, 22 Fed. 927; Cof- 
on a Weld, 5 EF. Cas. No. 2,953, 2 Low- 
e rs 


{a] Insulting and impertinent de- 
meanor of woman barge cook, coupled 
with ungovernable temper and use of 
obscene, profane, and insulting lan- 
guage toward the master, did not jus- 
tify discharging her in a foreign port. 
The Superior, 22 Fed. 927. 


18. Buck vy. Lane, 12 Sere. & R. 
(Pa.) 266. 


19. Buck v. Lane, supra. 


20. Thorne v. White, 23 F. Cas. No. 
13,989, 1 Pet. Adm. 168. 


[a] Where the master began the 
fight, throwing scalding water into 
a seaman’s face and striking him, the 
fact that the seaman fought back did 
not justify his discharge. Thorne vy. 
White, 23 F. Cas. No. 13,989, 1 Pet. 
Adm. 168. 


21. The T. F. Oakes, 36 Fed. 442. 

22. The T. F. Oakes, supra. 

23. The Cornelia Amsden, 6 F. Cas. 
No. 3,234, 5 Ben. 315; The George 


Burnham, 10 F. Cas. No. 5,331, 1 Hask. 
381; Hutchinson v. Coombs, 12 F. Cas. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 78-82] 


[§ 78] 4. What Constitutes Discharge. The fact 
of a discharge need not be proved by direct evi- 
denee,?* but may be inferred from circumstances,”° 
such as the seaman’s voluntarily leaving the vessel 
with the master’s consent and without provision for 
his return,?® a forcible ejection of the seaman from 
the ship,?* orders for payment of wages in full to 
date on going ashore,?* tacit permission to leave the 
vessel at the end of the voyage without requiring the 
seamen to assist in unloading her,?°®, or deferring 
beyond a reasonable time to unload the vessel.?° But 
words spoken by the captain in the heat of passion 
which might imply a dismissal will not constitute a 
discharge if counterbalanced by other circumstances 
negativing a discharge,*! and a discharge is not nec- 
essarily shown by ordering seamen ashore,®? nor by 
telling them to work or get off the ship.** 


Signing release. The seamen’s execution of a re- 
lease which would constitute a discharge if enforce- 
able will not be given this effect in admiralty if the 
seaman honestly thought the instrument a mere re- 
ceipt for wages to date.** 


[§ 79] 5. Reémployment. It has been held that 
where the master has discharged a seaman for 


No. 6,955, 1 Ware 58; Smith v. Treat, 33. 


SEAMEN 


Natchez, etc., Nav. Co. v. Price, 


[56 C.J.] 945 


cause,?® he should nevertheless take him back upon 
the seaman’s repentance and seasonable offer to re- 
turn to duty and make satisfaction,*® unless the of- 
fense for which he was discharged was of an aggra- 
vated?’ or disqualifying®® character. 


[§ 80] D. On Own Application or Demand—l. In 
General. In the absence of a valid ground for earlier 
discharge,*® or of prior termination of the relation 
by mutual consent,#® or by governmental regula- 
tion,#! seamen are bound to serve until the end of 
the voyage,*? which is the port of destination,** or, 
where the articles so provide, until expiration of the 
period set for service.44 But a seaman has the right 
to demand an earlier discharge where legal grounds 
exist therefor,*® and upon a proper showing,*® may 
secure his discharge from the consul in a foreign 
port.*? 


[§ 81] 2. Grounds‘s—a. Abandonment of Voy- 
age.*® Voluntary®® or involuntary®! abandonment 
of the voyage entitles a seaman to his discharge. 


[§ 82] b. Change of Flag. A change of the flag, 
that is to say, of the nationality of the vessel, en- 
titles seamen to claim their discharge.®? 


15 [certiorari den 254 Fed. 645 mem, 


22 F. Cas. No. 13,117, 2 Ware 270. 


24 The Frank C. Barker, 19 Fed. 
332; The David Faust, 7 F. Cas. No. 
3,595, 1 Ben. 188; Granon v. Hart- 
shorne, 10 F. Cas, No. 5,689, Blatchf. 
& H. 454. 


25. The Frank C. Barker, 19 Fed. 
332; The David Faust, 7 F. Cas. No. 
3,)95,--L Ben. 183; sGranon v-_ Hart- 
shorne, 10 F. Cas. No. 5,689, Blatchf. 
& H. 454. 


[a] Evidence held insufficient to 
show discharge.—Granon vy. Hart- 
shorne, 10 F. Cas. No. 5,689, Blatchf. 
& H. 454. 


26. The David Faust, 7 F. Cas. No. 
33095, 1 Ben 183. 


27. Trent v. Gulf Pac. Lines, 42 F. 
(2d) 903. 

ae The Frank C. Barker, 19 Fed. 
332. 

{a] Where captain told seamen to 


get to work or go ashore, and they 
replied that they would go ashore if 
the captain gave them orders for 
wages in full to date, and the captain 
did so, the giving of such orders un- 
der such circumstances constituted a 
discharge of the seamen. The Frank 
C. Barker, 19 Fed. 332. 


29) EDixoniv. Lhe Cyrus, (ei. Cas: 
No. 3,930, 2 Pet. Adm. 407. 


30. The Eagle, 8 F. Cas. No. 4,233, 
Olcott 232. 


31. Babbell v. Gardiner, 2 F. Cas. 
No. 692, Bee 87. 
fa] Ordering man aboard for duty 


next day.—Babbell v. Gardiner, 2 F. 
Cas. No. 692, Bee 87. 


hie The Jefferson Borden, 6 Fed. 
301. ; 


[a] Provision for return.—Where 
seamen were insolent, lazy, and diso- 
bedient, and the captain angrily told 
them to go ashore, but it further ap- 
peared that both as to food and lodg- 
ing he made provision for their return, 
and after they had been absent for 
forty eight hours took proceedings for 
their arrest as deserters, the facts 
were insufficient to prove a discharge. 
The Jefferson Borden, 6 Fed. 301. 


[56 C. J.—60] 


74 Fed. 845, 21 CCA 145. 


384. Pacific Mail SS. Co. v. Lucas, 
264 Fed. 938 [certiorari granted 254 
U. S. 627 mem, 41 SCt 64 mem, 65 L. 
ed. 446 mem, and aff 258 U. S. 266, 42 
SCt 308, 66 L. ed. 614]. 


{a] Going to hospital.—Where a 
sick seaman did not ask for a dis- 
charge, but did ask to be sent to a 
hospital ashore, and the evidence 
showed that on going ashore he 
signed a release under the bona fide 
impression that it was merely a re- 
ceipt for wages, the facts were in- 
sufficient to show a discharge. Pa- 
cific Mail SS. Co. v. Lucas, 264 Fed. 
938 [certiorari granted 254 U. S. 627 
mem, 41 SCt 64 mem, 65 L. ed. 446 
mem, and aff 258 U. S. 266, 42 SCt 
308, 66 L. ed. 614]. 


35. Grounds for discharge see su- 
pra §§ 66-77. 


386. Hutchinson vy. Coombs, 12 F. 
Cas. No. 6,955, 1 Ware 58; Nieto v. 
aes 13: B. Cas. No. 10,262, 1 Cliff. 

oO. 


37. Black v. The Louisiana, 3 F. 
Cas. No. 1,461, 2 Pet. Adm. 268. 


38. Black v. The Louisiana, supra. 

39. See infra §§ 81-91. 

40. See supra § 63. 

41. Mystic SS. Co. v. Stromland, 
20 F. (2d) 342, 344. 

[a] Alien minors.—Where an im- 


migrant inspector ordered minor alien 
seamen, who failed to pay for permits 
to work on coastwise vessels, to ship 
on vessels bound for foreign ports, the 
master of ship on which they worked 
was obligated to give them their dis- 


charges. Mystic SS. Co. v. Stromland, 
20 °EY (2d) 2 
Seaman’s right to leave vessel 


where no articles signed see supra § 
32. 


42. Hamilton v. U. S., 268 Fed. 15 
[certiorari den 254 U. S. 645 mem, 41 
SCt 15 mem, 65 L. ed. 454 mem]. 


43. Hamilton v. U. S., supra. 


[a] Port of distress not end of 
voyage.—Hamilton vy. U. S., 268 Fed. 


41 SCt 15 mem, 65 L. ed. 454 mem]. 


End or completion of voyage de- 
fined generally see Supra § 4. 


44. In re Chung Fat, 96 Fed. 202. 

45. See infra §§ 81-91. 

46. See statutory provisions. 

47. The T. F. Oakes, 36 Fed. 442, 
13 Sawy. 498. 


Discharge before consul generally 
see infra §§ 94-98. 


48. For discharge on initiative of 
employer see supra §§ 66-77. 


49. Deviation see infra § 84. 


50. Campbell v. The Uncle Sam, 4 
F.. Cas. No. 2,371 [aff 4 F. Cas. No. 2,- 
372, McAll, 77]. 


[a] Trouble in Nicaragua.—Where 
a ship bound on a return voyage from 
the United States to a Nicaraguan 
port was diverted to Panama because 
of disorder in Nicaragua, and where 
after arrival at Panama the ship was 
held in port for an indefinite period 
awaiting further orders, the original 
voyage was clearly broken up or 
abandoned and the seamen were en- 
titled to their discharge. Campbell 
v. The Uncle Sam, 4 F. Cas. No. 2,371. 


51. The Helen Fairlamb, 251 Fed. 
412; Thorson v. Peterson, 14 Fed. 742, 
11 Biss. 497. 


[a] Dismasted and icebound schoon- 
er.—Where a schooner bound on a 
round trip from Chicago to a Michi- 
gan port and back was ‘dismasted by 
collision when one day out of Chi- 
cago, and when subsequently towed 
to the Michigan port was there con- 
fined for the winter, both the inca- 
pacity of the vessel and the winter 
bound conditions showed a breaking 
up of the voyage, entitling seamen to 
their discharge. Thorson v. Peterson, 
14 Fed. 742, 11 Biss. 497. 


pone of wages see infra §§ 172- 


52. Dustin v. Murray, 8 F. Cas. No. 
4,201, 5 Ben. 10 (where, however, it 
is further stated that under the facts 
the seamen waived such rights). 
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[§ 83] ce. Change of Master. A change of masters 
does not entitle seamen to their discharge.°® 


[§ 84] d. Deviation.** A wrongful deviation®® 
from the voyage called for by the shipping articles 
gives the seaman a legal right to his discharge,’® as 
where the voyage is extended beyond the stipulated 
time by the intention®* or neglect®* of the master, or 
where the character of the ship®® and voyage®°® are 
changed. But a lawful and proper deviation is not 
ground for discharge,®! nor ean the right to dis- 
charge be predicated upon an extension of the voy- 
age proximately resulting from perils of the sea,°? 
as where the voyage is extended by necessary visit 
to a port of repair.®? 


Where shipping articles provide for service for 
a particular period,®°* and also permit voyages to any 
ports selected by the master, a voyage to a port other 
than those visited on the usual run of the vessel does 
not entitle a seaman to a discharge prior to expira- 
tion of the prescribed period of service.°® 


SEAMEN 


[§§ 88-87 


[§ 85] e. Disrating.°* Disrating a seaman may 
constitute a rescission of the contract of employ- 
ment,°* and if accepted as such by the disrated man 
will entitle him to his discharge.®* The right to 
discharge accrues immediately if the ship is then in 
port,®® and upon arrival at the next port if the ship 
is at sea when the disrating oceurs.’° 


[§ 86] f. Failure To Observe Watches. Under a 
statute requiring the sailors to be divided, while at 
sea, into a specified number of watches, to be kept 
on duty successively, and to be of equal or. approxi- 
mately equal numbers,7? failure to divide the men in- 
to watches?” of approximately equal numbers,** is 
ground for discharge. 


[§ 87] g. Ill Treatment by Officers.‘ Cruel and 
unwarrantable treatment by his superior officers en- 
titles the seaman to a discharge,*® such acts operat- 
ing as a dissolution of the contract of employment.*® 
But elear proof of such cruelty or mistreatment is 
essential.77 


53. Bray v. The Atlanta, 4 F. Cas. 
No. 1,819, Bee 48. 


[a] Reason for rule.—‘‘As to the 
change of captain, I do not think it 
justifies the seamen in leaving a ship 
after they have signed articles to pro- 
ceed on a definite voyage; for, al- 
though the contract is made with the 
captain, yet it is chiefly on the credit 
of the vessel that they depend for 
their wages. And if the vessel be 
lost, it cannot be said that they 
would have a claim on the captain 
personally. The captain may die, or 
be dismissed by the owners, after ar- 
ticles are signed; but this would by 
no means discharge the seamen. The 
vessel, the owners, and the new cap- 
tain would be liable to their claim for 
wages, and, as contracts are mutual, 
they are also bound.” Bray v. The 
Atlanta, 4 F. Cas. No., 1,819, Bee 48. 


54. Abandonment of voyage see 
supra § 81. 


Deviation as: 

Breach of contract generally see su- 
pra §§ 43-48. 

Ground: for damages see supra § 55 
text and note 72 


55. What constitutes see supra §§ 
43-47. 


56. Moran v. Baudin, 17 F. Cas. No. 
9,785, 2 Pet. Adm. 415; Brooks v. En- 
berg, 2 Hawaii 141; The George Home, 
1 Hagg. Adm. 370, 166 Reprint 132; 
The Minerva, 1 Hagg. Adm. 347, 166 
Reprint 123; The Countess of Har- 
court, 1 Hagg. Adm. 248, 166 Reprint 
88; The Eliza, 1 Hage. Adm. 182, 166 
Reprint 65. 


[a]. “Gross and unnecessary devia- 
tion shall free a mariner from his 
contract.” Moran v. Baudin, 17 : 
Cas. No. 9,785, 2 Pet. Adm. 415, 


[b] Under the French law.—‘If 
at any time after the arrival and dis- 
charge of the vessel at the port of her 
destination, the captain or master, in- 
stead of returning, shall freight or 
load his ship to go elsewhere, the 
mariner may leave her if he chuses, 
unless it has been otherwise deter- 
mined by his special engagement.” 1 
Marine Ordinance p 548 art 4 [quot 
Moran v. Baudin, 17 F. Cas. No. 9,- 
785]. 

57. Hamilton v. U. S., 268 Fed. 15 
{certiorari den 254 U. S. 645 mem, 41 
SCt 15 mem, 65 L. ed. 454 mem]. 


58. Hamilton v. U. S., supra. 


Extension of time as deviation gen- 
erally see supra § 46. 


59. Campbell v. Jimenes, 3 Misc. 
144, 23 NYS 312 [rev on other grounds 
3 Mise, 516, 23 NYS-333)]- 


[a] Merchantman converted to 
man o’war.—Seamen hired for mer- 
cantile service in the West Indies are 
entitled to discharge on the ship’s be- 
ing converted into a Haytian man 
o’war. Campbell v. Jimenes, 3 Misc. 
155, 23 NYS 312 [rev on other grounds 
3 Misc. 516, 23 NYS 333]. 


60. Burton v. Pinkerton, 
Exch. 340. 


[a] Under contract for an ordi- 
nary voyage for commercial purposes 
a seaman is not obliged to continue 
in the service when the vessel be- 
comes a supply ship for a war vessel 
belonging to a country at war. Bur- 
ton v. Pinkerton, L: R. 2 Exch. 340. 


Change of purpose of voyage as 
deviation generally see supra § 44. 


61. Moran v. Baudin, 17 F. Cas. 
No. 9,785, 2 Pet. Adm. 415. 


62. Hamilton v. U. S., 268 Fed. 15, 
18 [certiorari den 254 U. S. 645 mem, 
41 SCt 15 mem, 65 L. ed. 454 mem]. 


“Wxtension of the voyage beyond 
the time mentioned in the contract, 
due to perils of the sea which the 
master or owner could not be reason- 
ably expected to guard against, is not 
a breach of the contract as to time, 
and does not warrant seamen in leav- 
ing the vessel or demanding wages 
in full before reaching the port of 


V5 188, 4 


destination.” Hamilton v. U. S., su- 
pra. 
63.' The Moslem, 17 F. Cas. No. 9,- 


875, Olcott 289; Botker v. Tawner, 3 
EH: D. Smith ~GN.ny.) 132: 


64. See supra § 62 text and note 
27. 


65. In re Chung Fat, 96 Fed. 202. 


{a] Diversion of ship from Hong 
Kong route to transport troops to 
Manila.—In re Chung Fat, 96 Fed. 
202. \ 


66. Generally see supra §§ 57-61. 
67. See supra § 59. 


68. Butler v. Pacific Mail SS. Co., 
290 Fed. 806; The Mary C. Conery, 9 
Fed. 222; The Hotspur, 12 F. Cas. No. 
6,720, 3 Sawy. 194; Peterson v. The 
Robert Lewers, 3 Hawaii Fed. 274. 


69. Butler v. Pacific Mail SS. Co., 
290 Fed. 806. 


70. Butler v. Pacific Mail SS. Co., 
supra. 


71. See statutory provisions. 


Regulation of watches generally — 


see supra § 22. 


Wages as affected by failure to ob- 
serve watches see infra § 215. 


72. Southern Pac. Co. v. Hair, 24 
F. (2d) 94 [aff sub nom. El Estero, 14 
F. (2d) 349]; O’Hara v. Luckenbach 
SS Conp269F US 8645 046) 5Co tony 
L: ed. 313. frev 1 EF. (2d) 9234. 


[a] All sailors on duty eight hours 
during the day and all off duty at 
night.—O’ Hara v. Luckenbach SS. Co., 
269 U. S. 364, 46 SCt 157, 70 Li. ed. 
313 [rev 1 FE. (2d) 923]. . 


73. O’Hara v. Luckenbach SS. Co., 
supra. 

74. Maltreatment by officers as: 
Criminal offense see infra §§ 861-866. 
Defense to charge of desertion see in- 

fra § 261. : 

Ground for: , 

Damages see infra §§ 771, 772. 

Extra wages see infra § 377. 


75. Coffin v. Weld, 5 F. Cas. No. 
2,953, 2 Lowell 81; Weiberg v. The 
St. Oloff, 29 EF. Cas. No. 17,357, 2 Pet. 
Adm. 428; Donald v. Candler, 4 New- 
foundl. 516. 


[a] By master.—Weiberg v. The 
St. Oloff, (29 HK. Cas. No. 27,357, 2-Bets 
Adm, 428. 


[b] By mate.—Coffin v. Weld, 5 F. 
Cas. No: 2)9538, 2 Lowell 81. 


76. Weiberg v. The St. Oloff, 29 
F. Cas. No. 17,357, 2 Pet. Adm. 428. 


[a] Threatening sailor with drawn 
cutlass, beating him so severely as to 
incapacitate him for three days, and 
putting him in irons because he 
sought judicial protection ashore, con- 
stitutes cruelty dissolving the con- 
tract of employment and entitling the 
sailor to his discharge. Weiberg v. 
The St. Oloff, 29 F. Cas. No. 17,357, 2 
Pet. Adm. 428. : 


77. Aertsen v. The Aurora, 1 F. 
Cas. No. 95, Bee 161; Turner’s Case, 
21 F. Cas. No. 14,248, 1 Ware 77. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


etsy 


ea 


~ a 


<tr ents 


maf 


§§ 88-93] 


[§ 88] h. Poor or Insufficient Food, and Failure 
To Serve Antiscorbutics.?* The employer’s breach 
of his duty to supply good and sufficient food?® 
entitles a seaman to his discharge so as to-justify his 
leaving the ship before completion of the voyage,*° 
and failure to serve antiscorbuties is also ground for 
discharge.®? 


[§ 89] i. Misapprehension as to Voyage. Seamen 
have been held entitled to their discharge if they 
-shipped under a misapprehension as to the voyage,®” 
even though it did not appear that there was any 
intention to practice a fraud upon them.%* 


[§ 90] j. Refusal of Statutory Half Wages.’ 
The employer’s wrongful failure to comply with a 
seaman’s demand for payment of statutory half 
wages®® releases the seaman and entitles him to dis- 
charge.®® 


[§ 91] k. Unseaworthiness of Ship.’7 Unsea- 
worthiness of the ship absolves seamen from the duty 
to serve.°® But if the vessel is not in fact unsea- 
worthy, seamen cannot lawfully abandon her,®® nor 
are they entitled to a discharge on this ground.°° 
If the seamen entertain a reasonable doubt in the 
matter, their remedy is to demand an impartial sur- 
vey to determine the question of seaworthiness.°? 
Where an impartial survey finds the vessel sea- 
worthy, seamen are not entitled to discharge merely 
because they believe her unseaworthy.°? 


78. Failure to serve antiscorbutics 
as ground for: 


Damages see infra § 130. 
Extra wages see infra § 368. 
Penalty see infra § 129. 

Poor or insufficient food as ground 
for: 
Criminal prosecution see infra § 864. 87. 
Damages see infra §§ 124-127. 
Extra wages see infra §§ 369-376. 


Excusing forfeiture of wages for de- 


sertion see infra § 269. 650-664. 


SEAMEN 


Eklund, 256 Fed. 
Haskell, 235 Fed. 914. 


Failure to pay half wages as en- 
titling seaman to payment of: 


Extra wages see passim infra §§ 378— 
Soi 


S55 


Full wages see infra § 337. 
As defense to charge of deser- 95 
tion see infra § 274 - 


Damages for personal injuries aris- 
ing from unseaworthiness see infra §§ 
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Dismasting of the ship after arrival at a port of 
safety renders the seamen’s contracts terminable.?? 


Overloading a ship justifies the seamen in leaving 
her.°# 


Total destruction of the ship entitles a seaman to 
discharge.?® 


Exclusiveness of statutory remedies. Statutory 
provisions relating to the discharge of seamen and 
the holding of surveys on vessels alleged to be un- 
seaworthy are not exclusive of other remedies,®® such 
as the seaman’s right summarily to leave an obvious- 
ly unseaworthy ship.°? 


[§ 92] E. By Operation of Law. It has been said 
that wreek and abandonment of the vessel discharges 
the seaman by operation of law.°8 


[§ 93] F. Regulations Governing Method of Ef-. 
fecting Discharge—l1. Before Shipping Commission- 
er.°® Statutes requiring discharge of seamen in a 
United States port to be made before a shipping 
commissioner where the seaman is engaged in for- 
eign service? are designed to afford procedure of a 
precautionary character? for the protection of both 
parties.* 


Application of statutes. Ordinarily such statutes* 
do not apply to the discharge of seamen engaged in 
coastwise trade.° But if the parties voluntarily ex- 


The Jacob N. 92. Heino v. Libby, 116 Wash. 148, 
205 P 854. : 


93. Thorson v. Peterson, 
517, 10 Biss. 530. 


[a] In collision.—Thorson vy. Pe- 
terson, 9 Fed. 517, 10 Biss. 530. 


ion Papping v. The Sirius, 47 Fed. 


9 Fea. 


Sims v. Mariners, 22 F. Cas. 
No. 12,8938, 2 Pet. Adm. 393. 


[a] Seamen who desert from a 
ship which is in a perilous position 
and are confined at the master’s in- 


79. See infra §§ 119-123. 


80. The City of Norwich, 279 Fed. 
687, 159 CCA 88, LRA1918C 795; The 
Amalia, 3 Fed. 652. 


[a] “Want of provisions will 
justify seamen in leaving the ship.” 
The City of Norwich, 279 Fed. 687, 
691, 159 CCA 88, LRAI918C 795 [rev 
274 Fed. 374]. 


‘{b] Spoiled provisions.—Swift v. 
The Happy Return, 23 F. Cas. No. 13,- 
697, 1 Pet. Adm. 253. 


81. Johnson vy. The Karoo, 49 Fed. 
651 (where the evidence showing that 
certain sailors, lawfully shipped, were 
ill-treated on board the vessel, and 
were deprived of proper food and lime 
juice or other antiscorbutics, it was 
a breach of the ship’s contract to fur- 
nish suitable provisions, entitling the 
men to leave the vessel, although the 
negligence might not have been that 
of the master of the ship, but of the 
ship chandler who supplied her). 


Employer’s duty to serve antiscor- 
butics see infra § 128. 


g2. The Kambira, 100 Fed. 118. 
83. The Kambira, supra. 


84, As defense to charge of deser- 
tion see infra § 272. 


85. See infra §§ 325-337. 


86. The Sutherland, 260 Fed. 247; 
Rederiaktiebolaget Transatlantic v. 


Seaworthiness generally see infra 
§§ 115-118. : 


88. McKenna v. The Shawnee, 45 
Fed. 769; The Heroe, 21 Fed. 525; 
Hartley v. Ponsonby, 7 BE. & B. 872, 90 
ECL 872, 119 Reprint 1471. See Keat- 
ing v. Pacific Steam-Whaling Co., 21 
Wash. 415, 58 P 224 (holding that, al- 
though a sailor has signed shipping 
articles before going aboard, he may, 
on examining the vessel and finding 
its appliances for towing unsafe for 
one working about the main sail, stip- 
ulate, as a condition to his going on 
the voyage, that the main sail shall 
not be used). 


“Unseaworthiness releases a crew.” 
The Heroe, supra. 


[a] At commencement of voyage\ 
—‘‘Undoubtedly seamen are absolved 
from the obligation to serve if the 
vessel be proved unseaworthy at the 
commencement of the voyage.” Mc- 
Kenna v. The Shawnee, 45 Fed. 769, 
770 (where, however, the evidence did 
not establish unseaworthiness). 


[b] Desertion of part of the crew, 
rendering the vessel unseaworthy, 
frees the remainder from their duty 
to go to sea in her and ends their con- 
tract. Hartley v. Ponsonby, 7 H. & 
B. 872, 90 ECL 872, 119 Reprint 1471. 


89. The C. F. Sargent, 95 Fed. 179. 
90. The C. F. Sargent, supra. 
91. The C. F. Sargent, supra. 


stance are entitled to discharge on its 
being shown that the vessel is totally 
destroyed and the voyage broken up. 
Sims v. Mariners, 22 F. Cas. No. 12,- 
893, 2 Pet. Adm. 393. 


Wreck generally see infra § 92. 
96. The Heroe, 21 Fed. 525. 
97. The Heroe, supra. 


98. Matter of Flanchet, 2 Hawaii 
96, 107. - 


“The mariner’s relation to the ves- 
sel is dissolved de facto, and by op- 
eration of law, when the master has 
abandoned the vessél, and authorized 
the crew to leave her. Hence it is, 
that persons having been attached to 
a ship which has been wrecked, and 
abandoned from necessity, may claim, 
as salvors, when their services exceed 
the proper duty as seamen, and when 
their connection with the ship in the 
capacity in which they shipped had 
been de facto, and by operation of law 
dissolved.” Matter of Flanchet, su- 
pra. 

99. Shipping commissioners gener- 
ally see infra §§ 795-807. 


1. See statutory provisions. 


2. The Inland, 271 Fed. 1008 [aff 
279 Fed. 1018]. 


3. The Inland, supra. 
4. See supra text and note 1. 


5. Hughes v. Southern Pac. Co., 
274 Fed. 876. 
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ecute the articles before such a commissioner the 
regulations do apply, and in that case a seaman in 
the coastwise trade can be rightfully discharged only 
before a commissioner.°® 


Penalties provided for violation of statutes requir- 
ing discharge before a shipping commissioner,’ are 
ineurred if there is a discharge in fact but not in 
accordance with the required procedure.* 


[§ 94] 2. Before Consul’—a. In General. A mas- 
ter cannot lawfully discharge a seaman in a foreign 
port without the intervention of a consul.t® The 
consul cannot, however, authorize the improper dis- 
charge of a seaman,!°” and, when the application is 
made by the master, it is the duty of the consular 
officer to inquire carefully into the facts and circum- 
stances, and to satify himself, before granting the 
-applieation, that sufficient reasons exist for a dis- 
charge.t°% Under statutes providing that upon ap- 
plication of a master or of a seaman, and on a prop- 
er showing, the consul shall discharge the seaman,'? 
it has been said that the consul is authorized to dis- 
charge on the application of either.t? Under this 
view, the consul may discharge a seaman in a foreign 
port if the latter refuses to do his duty,1?% and has 
the power, when a seaman applies to him for a dis- 
charge on the ground of eruel treatment, to inquire 
into the facts, and, if there has been cruel or unusual 
treatment, to discharge the seaman, allowing him 
three months’ extra pay.!?4 Other authority is to 
the effect that on the master’s application the master 


6 Hughes v. Southern Pac. Co., 12. 
supra; The Inland, 271 Fed. 1008 [aff 1214 
279 Fed. 1018]. eee 


7 Extra wages for wrongful dis- 


charge see infra §§ 398-407. eee 
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The T. F. Oakes, 36 Fed. 442. 18, 


Jordan v. 
Cas. Now 7828. b Curt. 69. 


Coffin v. Weld, 5 F. Cas. No. 
2,953, 2 Lowell 81. 


i 


[§§ 93-98 


and not the consul makes the discharge,** and that 
such statutes should be construed as merely requir- 


‘ing the consent of the consul.** 


[§ 95] b. Hearing. A discharge before a consul 
should not be effected without giving the seaman a 
chance to be heard.° 


[§ 96] c. Payment of Wages. Before a discharge 
can be effected before a consul, the latter must re- 
quire payment of the wages then due the seaman,?® 
but the money settlement need not be made before 
the consul.!* 


[§ 97] d. Certificate. The consul must, after 
eranting the discharge, attach a certificate thereof 
to the crew list and shipping articles,1* showing 
clearly his jurisdiction and the grounds of his ac- 
tion,.19 


[§ 98] e. Effect of Consul’s Action.2° The con- 
sul’s action with respect to the discharge of a sea- 
man in a foreign port is prima facie correct,?? and 
will be followed in the absence of persuasive evidence 
to the contrary,?? the propriety of his interference 
being determined on the basis of the facts before 
him?* and not by the case which may afterward be 
shown upon a trial.** In other words, the consul’s 
action within the limits of his discretion is binding,?® 
in the absence of fraud?® or collusion.?* 


Settlement before a consul is not conelusive in the 
absence of statute making it so.?7% 


The T. F. Oakes, 36 Fed. 442. 


aly OS 19.° The Atlantic, 2 F. Cas. No. 620, 
Abb. A'dm. 451; Coffin v. Weld, 5 F. 
Cas. No. 2,953, 2 Lowell 81. 


20. Consul’s aE, for damages 
see infra § 813 


Williams, 


ae WEaAOL TS 271 Fed. 1008 [aff [a] Consent of seaman discharged. 

ed. —The discharge of a seaman in a 21. Saad v. pmeracesss Fleet 
“ [a] Failure to effect the een foreign port URC the: acts. of |:Corpy a5. h. (2a) 40 

~before a commissioner does not pre-| congress of Febr. 28, 1803, and July 

clude it from operating as a discharge | 20, 1840, be ordered by the consul only eee Peceay, V- ulsetne Fleet 
in fact, subjecting the employer to] upon the consent of the seaman, given “4 LE ao 

penalties. The Inland, 271 Fed. 1008|or proved before him; and_ the 23. Tingle v. Tucker, 23 F. Cas. No. 


[aff 279 Fed. 1018] (where, however, 
the facts of the case precluded im- 
position of penalties). 


9. Relation of consuls to seamen 
generally see infra §§ 808-813. 


10. Mattes v. Standard Transp. 
Corzt4 Bed. L019: The 7D: EB. Oakes, 
86 Fed. 442; Hathaway v. Jones, 11 
F. Cas. No. 6,212, 2 Sprague 56. 


[a] “It is hornbook law for mas- 
ters that discharges must be ap- 
proved by consuls, and the law of the 
United States is in substance the 
same.” Mattes v. Standard Transp. 
Co., 274 Fed. 1019, 1023. 


{b] Under Acts Febr. 28, 1803, and 
July 20, 1840, the discharge of a sea- 
man ina foreign port can be ordered 
by the consul only on the consent of 
the seaman given or proved before 
him, and the party relying on such 
discharge in defense to an action for 
subsequent wages must show the fact 
that such consent was given. The 
Atlantic, 2 F. Cas. No. 620, Abb. Adm. 
451; Tingle v. Tucker, 23 ’F. Cas. No. 
14, 057, Abb. Adm. 519. 


10%. Hutchinson vy. Coombs, ‘12 F, 
Cas: No. 6,955, 1 Ware 58. 


10144. The Sachem, 59 Fed. 790. 


Seaman’s right to hearing see infra 
§ 95. 


11. See statutory provisions. 


grounds upon which the consul pro- 
ceeded in ordering a discharge had to 
appear in his certificate. The Atlan- 
tic, 2 F. Cas. No. 620, Abb. Adm. 451. 


13. McAvey vi A ELAR Fleet 
Corp., 15 EF. (2d) 4 


[a] It is for the master to decide 
whether there are grounds for dis- 
charge of the seamen in a foreign 
port, and it is the master who makes 
the discharge, the consul merely re- 


viewing the matter. McAvey . v. 
Hie iar ans | Fleet. Corp., 15 EF. (da) 
405. 


14. McAvey v. 
Corp., supra. 

[a] To protect himself from lia- 
bility for discharge of a seaman in a 
foreign port, the master must secure 
the consent of the consul to his action, 
McAvey v. Emergency Fleet Corp., 15 
EB. (2d) 405. 

15. The Sachem, 59 Fed. 790. 

16. The T. F. Oakes, 36 Fed. 442. 


17. Hathaway v. Jones, 11 F. Cas. 
No. 6,212, 2 Sprague 56. 


Conclusiveness of settlement before 
consul see infra § 98. 


Consul’s right to fees see infra § 
12% 


Emergency Fleet 


Payment of wages to consul see in- 
fra § 351 


14,057, Abb. Adm, 519. 
24 Tingle v. Tucker, supra. 


25. Coffin v. Weld, 5 F. Cas. No. 
2,953, 2 Lowell 81. 


26. McAvey v. Emergency Fleet 
Corp., 15 F. (2a) 405; Tingle v. Tuck- 
a5 23 EF. Cas. No. 14,057, Abb. Adm. 

27. McAvey v. Emergency Fleet 
Corp., 15 F. (2d) 405; Tingle v. Tuck- 
er, 23 F. Cas. No. 14,057, Abb. Adm. 


519. 


[a] If any deceit or collusion is 
practised by the master in obtaining 
the discharge he can claim no benefit 
or immunity under _ it. Tingle vs 
Tucker, 23 EF. Cas. No. 14,057, Abb. 


Adm. 519. 

2744. The Donna Lane, 299 Fed. 
977, 982. 

“By section 4554, R. S. (section 


8343, Comp. Stat.), the award of a 
shipping commissioner is conclusive 
upon any question between the mas- 
ter and any of his crew, when the 
question is submitted to him by both 
parties in writing. There is no simi- 
jar statute applicable to hearings be- 
fore a consul. No reason appears in 
the present case, in the absence of 
settlement before a shipping commis- 


‘sioner at the end of a voyage, to de- 
‘part from the general rule; 
‘final adju'dication as between the par- 


that the 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 98-102] 


Where discharge before the consul is irregular it 
is ineffective.?8 


[§ 99] G. Damages for Wrongful Discharge**— 


1. Right to Damages. In accordance with the rule 
allowing a seaman damages for breach of the con- 
tract of employment,*® a seaman has the right to 
recover damages for wrongful discharge.*! But 
where the seaman left the ship voluntarily, damages 
for wrongful discharge have been denied.*? 

[§ 100] 2. Form of Action.*® Recovery for 
wrongful discharge may be had in a suit for dam- 
ages,** or in a suit for wages,*> under which admir- 
alty will award compensation commensurate with the 
injury sustained but in the name of wages.?® 


[§ 101] 3. Measure of Damages—a. In General. 
In all cases of wrongful discharge a seaman is enti- 
tled to full indemnity.** The measure of his dam- 
ages is compensation commensurate with the injury 
sustained,*® that is, compensation for the real loss 
and injury,?® an indemnity adequate and sufficient 
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to put him in the same position in which he would 
have stood had there been no wrongful discharge.*° 
The precise amount recoverable depends on the cir- 
cumstances of each particular case,*? and is con- 
trolled by the equities connected with the transac- 
CLONE 4 

Under statutes providing for payment to a seaman 
on discharge without cause of all wages earned plus 
a sum equal to one month’s pay,*® damages for 
wrongful discharge have been limited to the pay- 
ments thus prescribed by statute.*4~*° 


In case of discharge before voyage begins, the 
amount of recovery is discretionary with the court,*® 


‘and controlled by the circumstances of the particu- 


lar case.*7 

[§ 102] b. Wages.4® In suits for wages or for 
damages for wrongful discharge,*® some authorities 
have allowed wages up to the successful termination 


of the voyage,°°® as where the seaman was unlawfully 


discharged in a foreign,®+ or domestic,®? port; while 


ties of the amount due a person for 
services will be left for determina- 
tion in a suit by the person claiming 
for services.” The Donna Lane, 299 
Fed. 977, 982. 


28. The Sachem, 59 Fed. 790. 


[a] Where a hearing has been had 
on the merits, on the demand of the 
master, or the seaman, and a proper 
record preserved of the consul’s deci- 
sion and judgment, discharging the 
seaman, it is ordinarily entitled to 
full credence; but, where there has 
been no hearing, no judgment, and no 
record, a forced discharge abroad is 
illegal, and it is no defense that it 
was abetted by irregular action of the 
consular office. The Sachem, 59 Fed. 
790. 


29. Extra wages on wrongful dis- 
charge see infra §§ 398-407. 


30. See supra § 55. 
31. McAvey v. Emergency Fleet 
Corp, 15. E.. (2a) 406; Us Si oSteel 


Products Co. v. Adams, 13 F. (2d) 614 
{aff sub nom. The Steel Trader, 10 F. 
(2d) 248; certiorari granted 273 U.S. 
680 mem, 47 SCt 111 mem, 71 L. ed. 
837 mem]; The Dolphin, 7 F. Cas. 
No. 3,972, 6 Ben. 402. 


{a] Foreign port.—Seaman, wrong- 
fully discharged in foreign port, can 
sue and recover whatever damages he 
sustained, basing action on shipping 
articles. McAvey v. Emergency Fleet 
Corp., 15 F. (2d) 405 (where it was 
held that malicious prosecution would 
not lie). 


32. Loupides v. The Calimeris, 20 
Can. Exch. 331, 69 DomLR 138. 


33. Action for both damages and 
wages see infra §§ 459, 448. 


34. Farrell v: French, 8 F. Cas. No. 
4,683, Blatchf. & H. (U. S.) 275. 


[a] Such suits are not to be re- 
garded as suits for wages but as suits 
for damages for the loss of wages re- 
sulting from the wrongful discharge 
which prevented the seaman from 
earning his wages by performance of 
the contract. Farrell v. French, 8 F. 
Cas. No. 4,688, Blatchf. & H. (U. S.) 
275. 

35. The America, 1 F. Cas. No. 286, 
Blatehf, & H. 185. 


[a] Suit is usually brought for 
wages.—The America, 1 F. Cas. No. 
286, Blatechf. & H. 185. 


36. The America, supra. 

37. Bates v. Seabury, 2 F. Cas. No. 
1,104, 1 Sprague 433; The Cornelia 
Amsden, 6 F. Cas. No. 3,234, 5 Ben. 
ald. 


38. The America, 1 F. Cas. No. 286, 
Blatchf. & H. 185; Pierce v. The Vic- 
tory, 19 #. Cas. No: 11,149a- 


39. Emerson v. Howland, 8 F. Cas. 
No. 4,441, 1 Mason 45. 


40. Croucher v. Oakman, 3 Allen 
(Mass.) 185. 


417 yrhe, America; 11 -H. .Casa JNo: 
286, Blatchf. & H. 185; The Great 
Hastern, lL. R. 1 Aw & HE. 384; The 


Frederick, 1 Hagg. Adm. 211, 166 Re- 
print 76. 3 


42. Farrell v. French, 8 F. Cas. No. 
4,683, Blatchf. & H. 275. 


43. See infra §§ 398-405. 


44-45. U.S. Steel Products. Co. v. 
Adams, 275 U. S. 388, 48 SCt 162, 163, 
72 L. ed. 326. 


“Payment of wages actually earned, 
with an additional sum equal to one 
month’s wages, satisfies all liability 
for breach of the contract of employ- 
ment by wrongful discharge. The 
legislation was intended to afford sea- 
men a Simple, summary method of es- 
tablishing and enforcing damages.” 
U. S. Steel Products Co. v. Adams, su- 
pra. 


46. Harris v. Williams, 2 Hawaii 
124, 126. Bs 


47. Harris v. Williams, supra. 


“There seems to be good sense in 
this rule of awarding damages. 
Where a seaman is dismissed on a 
given day and shipped the same day 
on equally good wages, and without 
injurious and unfounded aspersions on 
his character, the damages certainly 
would be nominal only. In other cas- 
es he may be retained on shore for 
months before another opportunity to 
ship offers; and indeed special dam- 
ages may be proved. So there is wis- 
dom in the rule of fixing the amount 
according to the circumstances of the 
particular case.” |. Harris v. Williams, 
supra. ~ 


Extra wages for discharge before 
voyage begins see infra §§ 398-405. 


48. Extra wages for wrongful dis- 
charge see infra §§ 398-407. 


Wages generally see infra §§ 153- 
547. : 


49. Form of action see supra § 100. 


50. The Topgallant, 84 Fed. 356; 
Fee v. Orient Guano Mfg. Co., 44 Fed. 
430 [Laff 36 Fed. 509]; The Heroe, 21 
Fed. 525; The America, 1 F. Cas. No. 
286, Blatchf. & H..185; .The Cornelia 
Amsden, 6 F. Cas. No. 3,234, 5 Ben. 
315; Farrell v. French, 8 F. Cas. No. 


4,683, Blatchf. & H. 275; Hart v. The 
Littlejohn, 11 F. Cas. No. 6,153, 1 Pet. 
Adm. 115; Hutchinson v. Coombs, 12 
F. Cas. No. 6,955, 1 Ware 58; The 
Mary Belle Roberts, 16 F. Cas. No. 
9,200, 3 Sawy. 485; The Nimrod, 18 F. 
Cas. No. 10,267, 1 Ware 1; Veacock 
v.. McCall, 28 FF. .Cas. No. 16,904, Gilp-; 
329; Boston v. Ocean SS. Co., 197 Mass. 
561, 83 NE 1116; Grant v. ‘The Maria 


Denning, 28 Mo. 280; The Plizabeth, 
Grain LOO. 
[a] Where fishermen shipping on 


the lay for the fishing season were 
wrongfully discharged before comple- 
tion of the voyage, they were entitled 
in a libel for damages for wrongful 
discharge to recover the amount they 
would have earned during the voyage, 
less actual earnings and any sums 
paid them. Fee v. Orient Fertilizing 
Co., 36 Fed. 509 [aff 44 Fed. 430]. 


[b] If voyage is extended beyond 
usual period by an accident, a seaman 
can only recover full wages for a suc- 
cessful trip of the ordinary length, 
and not for the actual length of the 
trip. Cunningham vy. The Low Water, 
28 Mo. 338. 


[c] Consent of seaman to dis- 
charge is no defense to his action for 
his wages for the rest of the trip, 
where the consent is conditioned on 
his receiving a full month’s wages, 
which were not paid. Boston v. Ocean 
SS. Co., 197 Mass. 561, 83 NE 1116. 


51. The Emma F. Angell, 217 Fed. 
311; The America, 1 F. Cas. No. 286, 
Blatchf. & H. 185; The Hibernia, 12 
F. Cas. No. 6,455, 1 Sprague 78; The 
Beaver, 3 C. Rob. 92, 165 Reprint 397. 


fa] Illustration.—Where seamen 
having reasonable grounds to believe 
a ship unseaworthy, refuse to heave 
up anchor or to proceed without a sur- 
vey, and the master refuses the sur- 
vey and has the seamen imprisoned 
and left behind, there is a wrongful 
discharge of the seamen and they are 
entitled to wages for the full voyage: 
The Hibernia, 12 F. Cas. No. 6,455, 1k 
Sprague 78. 


[b] Out and home.—Where a sea- 
man shipped for a voyage from Savan- 
nah to Liverpool and thence to New 
York, was wrongfully discharged in 
Liverpool, and was obliged to secure 
passage home in another vessel, with- 
out wages, he was entitled to recover 
his full wages out and home. The 
America, 1 F. Cas. No. 286, Blatchf. 
& H. 185. 


52. The Topgallant, 84 Fed. 356; 
The Heroe, 21 Fed. 525. 
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others have allowed wages up to the return of the 
seaman to the place where he originally shipped, 
without reference to the termination of the voyage,°* 
and other authority has awarded wages in accord- 
ance with the discretion of the court as applied to 


the particular cireumstances.°* 


Under statutes awarding extra wages for wrongful 
discharge before commencement of the voyage or the 
earning of one month’s wages,°° a seaman discharged 
under circumstances entitling him to the statutory 
extra wages will in addition to such extra wages be 


awarded wages actually earned,°*° 


further sum for breach of the contract of employ- 


ment by wrongful discharge.®* 


[§ 103] c. Expenses of Return.®® 
wages,°® a seaman wrongfully discharged is entitled 
to the necessary expenses of his return to the port 


of proper discharge.®° 
[§ 104] d. Other Items. 


[a] Where ship was forced to re- 
turn for repairs after putting to sea, 
and certain seamen were then wrong- 

- fully discharged, they were entitled to 
recover the wages for the voyage as 
stipulated in the shipping articles, 
less advances and credits. The Heroe, 
21 Fed. 525. 


53. Thompson v. The Sam Brown, 
45 Fed. 508; The Hudson, 8 Fed. 167; 
Worth v. The Lioness No. 2, 3 Fed. 
922, 2 McCrary 208; Burke v. Butt- 
man, 4 F. Cas. No. 2,160, 1 Lowell 191; 
Foye v. Dabney, 9 F. Cas. No. 5,022, 1 
Sprague 212;-.Sheffield v. Page, 21 F. 
Cas. No. 12,743, 1 Sprague 285 [aff 18 
Pin@ase Noni 0566.7, 225 Curt. 9 S:ctls 
Croucher v. Oakman, 3 Allen (Mass.) 
185; Sullivan v. Morgan, 11 Johns. (N. 
Y.) 66; Hoyt v. Wildfire, 3 Johns. (N. 
Y.) 518; The Beaver, 3 C. Rob. 92, 165 
Reprint 397; Robinett v. The Exeter, 
2 C. Rob. 261, 165 Reprint 309. 


[a] Rule applied.—Seamen wrong- 
fully discharged at Pittsburg entitled 
to wages for the one day’s time it 
took to return to port of shipment at 
Cincinnati. Thompson v. The Sam 
Brown, 45 Fed. 508 (no articles nor 
definite contract as to term of voyage 
or employment). 


54. The Cornelia Amsden, 6 F. Cas. 
No. 3,234, 5 Ben. 315. 


[a] Rule applied.—Full wages for 
one-half month after discharge and 
one-third wages for remainder of un- 
expired term of employment. The 
Cornelia Amsden, 6 F. Cas. No. 3,234, 
5 Ben. 315 (voyage on inland waters). 


55. See infra §§ 398-405. 
56. See infra § 216. 
57. U. S. Steel Products Co. v. 


Adams, 275 U. S. 388, 48 SCt 162, 72 
L. ed. 326 [rev 13 F. (2d) 614]. 


{a] Payment of statutory extra 
wages is sufficient compensation for 
breach of the contract of employment 
and the provision of the statute that 
the extra wages shall be ‘as compen- 
sation” should be construed to mean 
as compensation for the wrongful dis- 
charge. U. S. Steel Products Co. v. 
Adams, 275 U. S. 388, 48 SCt 162, 72 
L. ed. 326. 


[b] Wages for full voyage denied. 
—A seaman wrongfully discharged in 
a domestic port on Dec. 12, 1921, was 
entitled to wages to date of discharge, 
plus the extra wages granted by stat- 
ute on discharge before one month’s 
wages are earned, but could not recov- 
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rule that a seaman wrongfully discharged is entitled 
to full indemnity for such breach of contract,®? it 
has been stated or held that he may recover damages 
for suffering,®? general expenses,°? maintenance,** 
and loss of clothing detained by the master.°° 


[§ 105] e. Deduction of Intermediate Earnings. 


but denied any 


Earnings intermediate discharge and return to the 
home port should be deducted,®® and according to 
some authorities such earnings are deductible from 
the expenses of return and not from the wages due.°* 
In this connection it has been said that the theory 
of damages is full indemnity for the seaman’s loss,°®* 
which will mean full wages if it was not reasonably 


possible to secure other employment,®® and less than 


In addition to 


full wages if it was reasonably possible to secure 
other employment.*° 


Earnings which could have been, but were not, 


secured are a proper deduction from the amount 


er wages for’ the period from Dee. 12, 
1921 to May 19, 1922, the date on 
which the voyage ended. U.S. Steel 
Products Co. v. Adams, 275 U. S. 388, 
48 SCt 162, 72 L. ed. 326. 


58. Return of seamen generally see 
infra §§ 131-152. 


59. See supra § 102. 


60. Jenkins v. U. S. Emergency 
Fleet Corp., 268 Fed. 870; Alaska SS. 
Co. v. Gilbert, 236 Fed. 715, 150 CCA 
47; The Topgallant, 84 Fed. 356; The 
Superior, 22 Fed. 927; Worth v. The 
Lioness No. 2, 3 Fed. 922, 2 McCrary 
208; Bates v. Seabury, 2 F. Cas. No. 
1,104, 1 Sprague 433; The Cornelia 


Amsden, 6 F. Cas. No. 3,234, 5 Ben. 
315; Farrell v. French, 8 FE. Cas. No. 


4,683, Blatchf. & H. 275; Foye v. Dab- 
ney, 9 F. Cas. No. 5,022, 1 Sprague 
212; Hutchinson v. Coombs, 12 F. Cas. 
No. 6,955, 1 Ware 58; The Mary Belle 
Roberts, 16 F. Cas, No. 9,200, 3 Sawy. 
485; Boston v. Oceanic SS. Co., 197 
Mass. 561, 564, 88 NE 1116, 14 AnnCas 
945. See Loupides v. The Calimeris, 
20 Can. Exch. 331, 69 DomLR 1388, 147 
(where viaticum for return home was 
denied because a discharge was not 
proved). 


“Nor can it be said, either under the 
general maritime law or at common 
law, that the verdict was in excess of 
the measure of liability, because the 
plaintiff was permitted to recover the 
amount paid for his return passage. 
The damages suffered by a wrongful 
discharge, ordinarily, are the loss of 
time until in the exercise of reason- 
able diligence further employment can 
be obtained. But, in the present case, 
the plaintiff, having been deprived of 
the benefit of the contract under 
which the defendant was bound to 
transport him to the port of shipment, 
the expenses incurred in returning 
formed a part of the indemnity to 
which he was entitled for the wrong 


suffered.’ Boston v. Ocean SS. Co., 
supra. 
[a] Discharge on refusal to sign 


for new voyage.— Where seamen sign- 
ed for a voyage from New York to 
“one or more ports in South America 
i and such other ports or plac- 
es in any parts of the world as the 
master may direct and back to a final 
port of discharge in the United States 
north of Cape Hatteras,” and the ship 
fully discharged her cargo and reload- 
ed at Tacoma and Seattle, and on re- 
fusal of the seamen to sign for a new 


recoverable by a discharged seaman.‘ 


voyage to Cuba discharged them, they 
were entitled to transportation to New 
York. Jenkins v. U. S. Emergency 
Fleet Corp., 268 Fed. 870. 


Damages for wrongful abandon- 
ment of seaman see infra §§ 150-152. 


61. See supra § f01. 


62. Bates v. Seabury, 2 F. Cas. No. 
1,104, 1 Sprague 433. 


63. Bates v. Seabury, supra. 
Expenses of return see supra § 108. 


64 The Trader, 17 F. (2d) 623; 
Jenkins v. U. S. Emergency Fleet 
Corp., 268 Fed. 870; Alaska SS. Co. v. 
Gilbert, 236 Fed. 715, 150 CCA 47. 


[a] Seaman wrongfully discharged 
at a port of call was entitled to re- 
cover the cost of maintenance at port 
where discharged prior to leaving 
same (ten days) and sixteen dollars 
fare home from Juneau, Alaska, to 
Seattle, Washington. Alaska SS. Co. 
v. Gilbert,.236 Fed. 715, 150 CCA 47. 


Maintenance and cure of disabled 
seamen see infra §§ 582-633. 


65. Hunt v. Colburn, 12 F. Cas. No. 
6,886, 1 Sprague 215; Hutchinson v. 
Pes 12 F. Cas. No. 6,955, 1 Ware 


Loss of clothing generally see infra 
§§ 729-735. 


66. Fee v. Orient Guano Mfg. Co., 
44 Fed. 430 [aff 86 Fed. 509]; Burke v. 
Buttman, 4 F. Cas. No. 2,160, 1 Lowell 
191; Farrell v. French, 8 F. Cas. No.’ 
4,683, Blatchf. & H. 275; Foye v. Dab- 
ney, 9 F. Cas. No. 5,022, 1 Sprague 212; 
Hart v. The Littlejohn, 11 F. Cas. No. 
6,153, 1 Pet. Adm. 115; Jehner v. Phil- 
adelphia, etc.; R. Co.,, 13 EF. Cas. No: 
7,255; The Mary Belle Roberts, 16 F. 
Cas. No. 9,200, 3 Sawy. 485; Grant v. 
The Maria Denning, 28 Mo. 280; Hoyt 
v. Wildfire, 3 Johns. (N. Y.) 518. 


67. Bates v. Seabury, 2 F. Cas. No. 
1,104, 1 Sprague 433; Hutchinson v. 
Coombs, 12 F. Cas. No. 6,955, 1 Ware 
58; The Mary Belle Roberts, 16 F. 
Cas. No. 9,200, 3 Sawy. 485. 


68. The Cornelia Amsden, 6 F. Cas. 
No. 3,234, 5 Ben. 315. , 


General rule see supra § 101. 


69. The Cornelia Amsden, 6 F. Cas. 
No. 8,234, 5 Ben. 315. 


70. The Cornelia Amsden, supra. 
71. The Abbie M. Deering, 105 Fed. 
400. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


| 


§§ 105-110] 


Where discharged officer returns before the mast, 
wages earned as a seaman on the return trip will not 


be deducted.*? 
[§ 106] 4. Waiver. 


held a waiver of damages.*® 
[§ 107] 5. Persons Liable. 


The seaman’s refusal of re- 
employment following a wroneful discharge has been 


The owners of the 
vessel are liable in damages for wrongful discharge 
of a seaman by the master,’* or by another officer 
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commanding in the master’s absence.’” 


[§ 108] H. Master’s 


Certificate of Discharge. 


Statutes requiring the master to give the seaman a 


certificate of discharge, and imposing a specified 
penalty for failure to do so,’® have been construed 
as restricting the master’s liability for violation to 
the penalty therein imposed.*? 
eval damages for withholding the certificate will not 
lie against the master,’® and the shipowner cannot 
be held responsible for the master’s breach of duty.*® 


An action for gen- 


VII. SEAMAN’S DUTY TO STAND BY SHIP, OBEY ORDERS, AND PERFORM WORK*° 


[§ 109] A. Standing by Ship.‘ 


of a discharge or cireumstances entitling him there- 
to,®? it is the duty of a seaman to stand by his ship,** 
The seaman’s du- 
ty to stay by his ship may continue even after she 
has been ecaptured,*® stranded,*® or wrecked.? 


until completion of the voyage.’ 


Consent of master. 


[a] Duty to seek employment.—It 
is the duty of seamen wrongfully dis- 
charged to use reasonable diligence to 
obtain similar employment elsewhere, 
and, where they could have obtained 
such employment, they can. only re- 
cover, in a suit for breach of the con- 
tract, the difference between what 
they could thereby have earned and 
what they would have received under 
the contract. The Abbie M. Deering, 
105 Fed. 400. 


72. Sheffield v. Page, 21 F. Cas. No. 
12,748, 1 Sprague 285 [aff 18 F. Cas. 
No. 10,667,.2 Curt. 377]. 


[a] Where a mate returns home in 
another vessel before the mast, and it 
appears that there was no opportunity 
for him to return home on a vessel as 
mate, he will be allowed wages to the 
home port, without any deduction for 
wages earned before the mast. Shef- 
field v. Page, 21 F. Cas. No. 12,743, 1 
Sprague 285 [aff 18 F. Cas. No. 10,667, 
DiGi tiiod dls 


73. Dary v. The Caroline Miller, 36 
Fed. 507. 
[a] Reémployment tendered on 


day of discharge.—Where a seaman 
has been wrongfully discharged, and 
on the same day the master offers to 
take him back on the return voyage, 
and thereby save him any loss which 
he may sustain from the discharge, 
a refusal to accept such offer is a 
waiver of damages for the wrongful 
discharge. Dary v. The Caroline Mil- 
ler, 36 Fed. 507. 


74. Hunt v. Colburn, 12 F. Cas. No. 
6,886, 1 Sprague 215; Croucher v. Oak- 
man, 3 Allen (Mass.) 185. 


[a] “he principle on which own- 
ers are held to be liable in such cases 
is this: The defendants, as owners of 
the vessel, contracted with the plain- 
tiff for the performance by him of the 
duties of mate for a specified voyage. 
It was their contract, although made 
in the name of the master. He was 
their agent to make and execute it. 
If it was broken by the wrongful act 
of their authorized agent, they are 
bound to make compensation for such 
breach to the party injured.” Crouch- 
er v. Oakman, 3 Allen (Mass.) 185, 
187. 


75. Orne v. Townsend, 18 F. Cas. 
No. 10,583, 4 Mason 541. 


[a] The mate is entitled to com- 
mand in the absence of the master, 
and, if a seaman be-wrongfully dis- 
missed by him, the owners are liable 
therefor, as the act of their agent. 


Even where seamen are obli- 


In the absence 


Orne v. Townsend, 18 F, Cas. No. 10,- 
583, 4 Mason 541. 


76. See statutory provisions, 

77. Vallance v. Falle, 13 Q. B. D. 
109. 

78. Vallance v. Falle, supra, 

79. Downie v. Connell, [1910] S.C. 
781. 

80. Violation of duties as ground 
for: 


Criminal prosecution see passim infra 
§§ 814-881. 


Discharge see passim supra §§ 70-77. 
Other disciplinary measures: 
Deprivation of food see infra § 761. 
Disrating see supra § 58. 
Docking or forfeiture of wages see 
passim infra §§ 238-313. 
Physical confinement or punishment 
aboard ship see passim infra §§ 
736-786. 


81. Desertion as: 
Criminal offense see infra §§ 822, 823. 
Forfeiting wages see infra §§ 244-279. 
82. See supra §§ 62-108. 


83. Panama R. Co. v. Johnson, 289 
Fed. 964 [aff 264 U. S. 375, 44 SCt 391, 
68 L. ed. 748]; The Condor, 196 Fed. 
71, 72; Brown v. Lull, 4 F, Cas. No. 
2,018, 2 Sumn. 448. 


“A crew is obliged by its articles 
to stand by the ship and obey the 
master until the voyage be done, un- 
less She come to such a pass as to be 


dangerous to human life.’’ The Con- 
dor, supra, 

84. The Condor, supra; Cloutman 
vy. Tunison, 5 Cas. No. 2,907, 1 


Sumn. 373; The Baltic Merchant, Edw. 
Adm. 86, 165 Reprint 1041. 


“End or completion of voyage” de- 
fined see supra § 4 


85. 
EL) Casi INo. 1,65%, 1) Ret. Adm, 128; 
Brown v. Lull, 4 F. Cas. No. 2,018, 2 
Sumn, 443. 


[a] So long as there is any hope 
of recovering the property a seaman 
should stay by his ship even after it 
has been captured. Brown vy. Lull, 4 
F. Cas. No. 2,018, 2 Suma. 443. 


Effect of seaman’s separation from 
captured ship on right to wages see 
infra § 184. 


86. Aikake v. The Hibernia, 2 Ha- 
waii 463; Walsh v. Smith, 6 New- 


Bordman v. The Elizabeth, 3 |} 


gated to stay by the ship until unloaded, they are 
released from such duty where the master has con- 
sented to their going ashore.§* 


[§ 110] B. Obeying Orders.®° 
able degree of discipline aboard ship is essential to 
its successful management,?® seamen are under the 
duty of obeying all lawful orders.°! Seamen are not 


Since a reason- 


foundl. 35. 


[a] Prior to the master’s abandon- 
ment of the ship, seamen are obligat- 
ed to stand by her and exert them- 
selves to save ship cargo and stores. 
Walsh v. Smith, 6 Newfoundl. 35 (sea- 
men were entitled to pay for work 
done on ship after abandonment, but 
not to extra pay for work done be- 
fore abandonment). 


Seaman as entitled to discharge be- 
cause of: 


Unseaworthiness see supra § 91. 
Wreck see supra § 92. 


Right of seaman to salvage see Sal- 
vage passim §§ 64-69. 


87. The Dawn, 7 F. Cas. No. 3,666, 
2 Ware 126; Tarleton v. Mallory, 23 
By. Cas. No, 137535010) Ben) 2467, amhe 
Neptune, 1 Hage. 227, 238, 166 Reprint 
81; Young v. The Minnie A., (Pr. Edw. 
Isl.) 40 DomLR 408, 


“It is the duty of seamen to abide 
by the vessel, as long as reasonable 
hope remains.”” Sims v. The Mariners, 
22 EF. Cas. No. 12,893, 2 Pet. Adm. 393, 
395. 


88. Dixon v. The Cyrus; 7 FE. Cas. 
No. 3,930, 2 Pet. Adm. 407. 


fa] Where others have been hired 
to:-unload the vessel, and there are no 
provisions aboard or ordered for the 
crew's use, and the seamen repeatedly 
leave and return to the ship in the 
eaptain’s presence and without his ex- 
pressing any dissatisfaction, there is 
sufficient ground for implying consent 
of the master to seamen’s leaving the 
vessel before she has been unloaded. 
Dixon v. The Cyrus, 7 F. Cas. No. 
3,930, 2 Pet. Adm. 407. 


Seaman’s duty to load or unload see 
infra § 112. 

89. Disobedience as ground for: 
Criminal prosecution see infra §§ 826— 

830. 


Discharge see supra § 71. 

Disrating see supra § 58 text and 
note 2. 

Fine or forfeiture of wages see infra 
§ 281. 

Other disciplinary measures by mas- 
ter see passim infra §§ 736-786. 


90. Fehleson v. The A. J. West, 3 
Hawaii Fed. 341. 


91. Panama R. Co. vy. Johnson, 289 
Fed. 964, 979 [aff 264 U. S. 375, 44 SCt 
391, 68 L. ed. 748]; The Moslem, 17 
F, Cas. No. 9,875, Olcott 289; The 
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obligated to obey an unlawful ecommand.*? 


[§ 111] C. Performing Work®*—1. In General. 
The seaman is under a duty to perform with reason- 
able skill®* and diligence®® the duties of the position 
for which he was hired, and any other work neces- 
sary and within his experience and ability.°® 


Ship-keeper acting as watchman of a vessel while 
in port is not obligated to perform duties outside 
the scope of his duty of ship-keeping.®‘ 


Stowaway may be required to perform such duties 
as are within his ability.°® 


[§ 112] 2. Leading and Unloading.®® Except as 
the matter may be otherwise regulated by statute or 
contract,1 seamen are under an implied duty to load 
and unload the ship in foreign ports.” But they are 
not obligated to assist in unloading the eargo at the 
port of final discharge,*® unless the shipping articles 
contain a stipulation to that effect,* or the estab- 
lished custom of the port requires it,° or the men are 
employed for the express purpose of handling eargo.° 


Nature of cargo. Where the crew are under a 


SEAMEN 


[§§ 110-114 


duty to handle cargo,’ they are not exempted from 
performance of such duty because the cargo consists 
of ice,* unless such exemption clearly ar expressly 


appears from the shipping articles,? or from cus-, 


tom.+° 


[§ 113] 3. Overtime.!! Where reasonably neces- 
sary, a seaman may be required to work outside the 
usual working hours,!? as on Sundays?’ and holi- 
days.14 


Under particular statutory provisions to the ef- 
fect that no seaman shall be required to do unneces- 
sary work on Sunday while the vessel is in a safe har- 
bor,!® a seaman is under a duty to work on Sunday 
if the ship is not in a safe harbor and the work is 
reasonably necessary.'® 


[§ 114] 4. Specific Performance. There is au- 
thority to the effect that a seaman signing a contract 
to perform a yoyage is bound to a specific perform- 
ance,” and may not elect to pay damages for non- 
performanee,'* the doctrine differing from the ordi- 
nary rule?® against specific performance of employ- 
ment contracts. 


[a] Custom is not sufficient to 


Nimrod, 18 F. Cas. No. 10, 267, 1 Ware 
5 Res BI s. v. Freeman, 25 F, Cas. No. 
15, 162, 4 Mason 505; U.S. v. Smith, 
27_¥F. "Cas. No. LG mo Waste Gace 
525; Fehleson v. The A. J. West, 3 
Hawaii Fed. 341; Thompson v. Her- 
mann, 47 Wis. 602, 3 NW 579, 32 AmR 
784; Caroe v. Bayliss, 72 J. P. 525. 


is amongst the first 


“Submission L 
U.S. v. Smith, 


duties of the seamen,” 
supra. 

fa] Seamen are bound to a full 
obedience and faithful discharge of 
their contract. The Moslem, 17 F. 
Cas. No. 9,875, Olcott 289. 


[b] Instant compliance with or- 
ders.—In proportion as the urgency 
of the occasion and the necessities of 
the sea service require instant com- 
pliance with commands the duty of 
the seamen to obey becomes more 
pressing and _ obligatory. (Oe SRE A'S 
Freeman, 25 F. Cas. No. 15,162, 4 Ma- 
son 505; Thompson v. Hermann, 47 
Wis. 602, 3 NW 579, 32 AmR 784. 


Duty to obey particular officers: 
Master see infra § 737. 
Subordinate officers see infra §§ 743, 

744, 

92. Oey Vv. 
Rep. N. S. 

93. open of work as af- 
fecting: 
Discharge sée supra §§ 68, 76. 
Wages: 

Generally see infra § 288. 

Lien see infra § 500. 


94. The Buena Vista, 4 F. Cas. No. 
2,105, 3 Blatchf. 510; Forbes v. Par- 
sons, 9 F. Cas. No. 4,929, Crabbe 283; 
Caroe v. Bayliss, 72 J. P) 525. 


Dryman, Lis a. T. 


95. The Moslem, 17 F. Cas. No. 9,- |} 


875, Olcott 289. 

Shirking as ground for discharge 
see supra § 76. 

96. Russell v. The Twilight, 43 Fed. 


320; Allen v. Hallet, 1 F. Cas. No. 2238, 
Abb. Adm. 573. 


97. The Harvest, 
6,175, Olcott 271. 


[a] Need not pump ship nor wash 
down decks.—The Harvest, 11 F. Cas. 
No. 6,175, Olcott 271. 


98. Allen: v: Hallet, 1 EF. Cas. No. 
223, Abb. Adm. 573, 


[a] Not able seaman.—A person 
secreted on board and who is discov- 
ered after the vessel leaves port can 
be required to perform any service 
within his ability, but cannot be re- 
quired to perform all the duties of an 
able seaman. Allen v. Hallet, 1 F. 
Cas. No. 223, Abb. Adm. 573. 


99. Master’s consent as absolving 
seaman from duty to stay by ship 
until unloaded see supra § 109 text 
and note 88, 


1. See statutory provisions. 


2. Cuban SS. Co. v. Fitzpatrick, 66 
Fed. 63; Swift v. The Happy Return, 
23 EF. Cas. No. 13,697, 1 Pet. Adm. 253. 


3. The Annie M. Smull, 1 F. Cas. 
No. 423, 2 Sawy. 226; Francis v. Bas- 
Sett, 0) b.  Caisi No. 36,037, Sprague 
16; The Martha, 16 F. Cas. No. 9,144, 
Blatehf. & H. 151; Ryan v. Gréen, 21 
F. Cas. No. 12,186a; Slacum v. Smith, 
72" EL Cas. No. U2,936)02 Cranch (se) 
149; Swift v. The Happy Return, 23 
FE. Cas. No. 13,697, 1 Pet. Adm. 253. 


4, The Annie M. Smull, 1 EF. Cas, 
No. 423, 2 Sawy. 226; Knagg v. Gold- 
smith, 14 F. Cas. No. 7,872, Gilp. 207; 
Webb v. Duckingfield, 13 Johns. (N. 
Y.) 390, 7 AmD 888. 


[a] Stipulation not to sue for 
wages until the vessel is unloaded 
does not require the seaman to re- 
main on board until the unloading is 
completed. Granon y. Hartshorne, 10 
BY, ‘Casy tN), 630) dslatehity 6&4 4% 


5. The Annie M. Smull, 1 F. Cas. 
No. 428, 2 Sawy. 226; The Mary, 16 
EF. Cas. No. 9,192, 1 Ware 465. 


1 BH. Cas: No: 


render such labor obligatory unless 
the men are requested to remain for 
the purpose of unloading. The Olive 
Se 18 F. Cas. No. 10,490, 1 Low- 
e 


6. The Hudson, 6 Fed. 830. 


[a] Deckhands on river steamboat. 
—The Hudson, 6 Fed. 830. 


a e See passim supra text and notes 
ae O’Brien v. The Cramp, 84 Fed. 


9. O’Brien v. The Cramp, supra. 
10. O’Brien v. The Cramp, supra. 


AM tet Extra wages for see infra § 


12. The Lakme, 93 Fed. 230. 


13. The Lakme, Supra; Smith v. 
hey Jes. King 3 Fed. 302; The Rich- 
ard Matt, 20 F. Cas. No. ila 766, 1 Biss. 
440; Ulary MG ‘The Washington, 24 F. 
Cas. No. 14,323, Crabbe 24; Richards 
v. Job, 7 Newfoundl. 642. See John- 
son v. The Cyane, 13 F. Cas. No. 7,- 
381, 1 Sawy. 150 (Seaman has no right 
to refuse to work in a foreign port 
on a day which is Sunday by our cal- 
endar, but which is not observed as 
a holiday in such port owing to a 
difference in the calendar). 

14. The Lakme, 93 Fed. 230. 

15. See statutory provisions. 

16. The Donna Lane, 299 Fed. 977. 

[a] Unloading vessel while an- 
chored in unchartered waters of Chi- 
nese river subject to sudden blows.— 
The Donna Lane, 299 Fed. 977 (refus- 
al to assist in unloading subjected 
seaman to. disciplinary measures 
short of discharge). 

LY. Ex p: Pool, 2) Vaz Cas) (4 ave) 
276. ; ; 

18. Ex p. Pool, supra. 

19. See Specific Performance 136 
Cyc 579 et seq]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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VIII. -EMPLOYER’S DUTY TO PROVIDE SEAWORTHY SHIP, SUBSISTENCE, AND 
ANTISCORBUTICS”° 


[§ 115] A. Seaworthiness?!—1. In General. The 
shipowner is under a duty to the seamen to provide 
them with a seaworthy ship.?* In other words, there 
is an implied warranty in the contract of employment 
that the ship is seaworthy.?* 


In England early decisions both affirmed?‘ and de- 
nied?° that there was an implied warranty to the 
seaman of a seaworthy ship. Under the present law 
there exists an implied warranty that the owner 
will use all reasonable means to ensure the seaworthi- 
ness of the ship, both at the commencement of and 
during the voyage.?°® 


[§ 116] 2. Meaning of ‘“Seaworthy” and ‘“Sea- 
worthiness.” ‘In fulfilling his duty to the seaman?? 
to provide a seaworthy?® ship, the owner is obligated 
not only to provide a staunch and watertight ves- 
sel,2®° but also to see that her cargo is properly 


stored,*?° and that she is furnished with all neces- 
sary and customary requisites of navigation,®? in- 
cluding proper equipment,*®? in good condition,** and 
a competent crew.?* But the ship may be seaworthy 
although not in perfect condition,*®® or lacking the 
most approved appliances.*® “Seaworthiness,” in 
this as in other connections,®* is a relative term,** 
the standard of seaworthiness varying with the char- 
acter of the voyage,®® the nature of the cargo,*? and 
whether the vessel is at sea or in port.4? In fact 
it has been said that the term escapes exact defini- 
tion,” and the precise meaning of the word as ap- 
plied under particular circumstances is treated else- 
where in this title.*? 


Under the English Merchant Shipping Act of 
1876, to the effect that there is an implied warranty 
that the vessel is seaworthy,*4 the term “seaworthy” 


20. Other duties of employer: 
Division of men into watches see su- 
pra § 22. 
Maintenance and cure of disabled sea- 
men see infra §§ 582-633. 
Payment of: 
Lay or share see infra §§ 548-581. 
Wages see infra §§ 153-547. 
Provision of: 
Crew space see supra § 21. 
Good treatment see infra § 741. 
Return of crew see infra §§ 131-152. 
21. Unseaworthiness as ground for: 
Damages for personal injury caused 
thereby see infra §§ 650-664. 
Defense in prosecution for: 
Desertion see infra § 274. 
Inciting revolt or mutiny see infra 


Revolt and mutiny see infra § 874. 
Discharge see supra § 91. 
Fexpenses of return home see infra § 
142. 


New agreement to remain upon un- 
seaworthy ship: 


Generally see supra § 52 text and note 
64. 


Increased pay see infra § 166 text and 
note 70 [a]. 


22. Adams v. Bortz, 279 Fed. 521, 
D2ow quot, Cyel: Hamilton: vo "U."S:, 
268 Fed. 15 [certiorari den 254 U. S. 
645 mem, 41 SCt 15 mem, 65 L. ed. 454 
mem]; Olson v. Oregon Coal, ete., 
Co., 104 Fed. 574, 44 CCA 51; Dixon 
Ven ey rus, 7 Wo Cas! INO. 3,930.2, Pet. 
Adm. 407; Halverson vy. Nisen, 11 F. 
Cas. No. 5,970, 3 Sawy. 562; The Mos- 
lem, 17 F. Cas. No. 9,875, Olcott 289; 
Aikake v. The Hibernia, 2 Hawaii 463; 
Cleveland Transp. Co. v. Anderson, 31 
O. €. A. 238, 235. 


“The rule that the ship must be sea- 
worthy is for the benefit of the sea- 
man.” Cleveland Transp. Co. v. An- 
derson, Supra. 


fa] The obligation is inherent in 
the shipping articles.—Hamilton v. U. 
S., 268 Fed. 15 [certiorari den 254 U. 
S. 645 mem, 41 SCt 15 mem, 65 L. ed. 
454 mem]. 


[b] Whether men ship on a whal- 
ing voyage or as ordinary merchant 
seamen, it is the duty of the owners 
to have the vessel in seaworthy con- 
dition when they embark. Aikake v. 
The Hibernia, 2 Hawaii 463. 


23. Rainey v. New York, etc., SS. 


Co., 216 Fed. 449, 132 CCA 509, LRA 
1916A 1149 [certiorari den 235 U. S. 
704 mem, 35 SCt 209 mem, 59 L. ed. 
433 mem]. 


[a] Under the general maritime 
law, in every contract of hiring of the 
crew, as well as of affreightment, 
there is an implied warranty on the 
part of the shipowner that the ship 
is seaworthy at the beginning of the 
Rainey v. New York, etc., 
SS. Co., 216 Fed. 449, 132 CCA 509, 
LRA1916A 1149 [certiorari den 235 U. 
S. 704 mem, 35 SCt 209 mem, 59 L. 
ed. 433 mem]. 


24. Turner v. Owen, 
176, 178, 176 Reprint 79. 


“Where a man signs articles to go 
on board ship there is an implied 
warranty that the vessel is sea- 
worthy.’ Turner v. Owen, supra. 


[a] When a seaman signs articles 
even at a foreign port there is an im- 
plied warranty of seaworthiness, and 
if the ship is unseaworthy there is 
consideration for a new contract for 
extra reward to induce him to sail 
in her. (Turner v. Owen, 3 HE. & 3B. 
176, 176 Reprint 79 (unseaworthiness 
not proved). 

25. Couch v. Steel, 3 BE. & B. 402, 
77 BCL 402, 24 EngL&Hg 77, 118 Re- 
print 1193. 

26. See Shipping and Navigation 
26 Halsbury L. Eng. p 40 


3 RK. & FE. 


27. See supra § 115. 
23. “Seaworthy” post. 
29. Hamilton v. U. S., 268 Fed. 15 


[certiorari den 254 U. S. 645 mem, 41 
SCt 15 mem, 65 L. ed. 454 mem]. 


30. Hamilton v. U. S., 268 Fed. 15, 
21 [certiorari den 254 'U. S. 645 mem, 
41 SCt 15 mem, 65 L. ed. 454 mem]. 


“To be seaworthy the vessel must 
be tight, staunch, and strong, and so 
equipped and the cargo so stored as to 
resist all ordinary action of the sea,” 
Hamilton v. U. S., supra. 


31. Adams v. Bortz, 279 Fed. 521, 
525 [quot Cyc]; Dixon v. The Cyrus, 
TR. Cas. No. 3,930, 2 Pet. Adm: 407. 


32. Adams v. Bortz, 279 Fed. 521, 
525 [quot Cyc]; Dixon v. The Cyrus, 
7 FE. Cas. No. 3,930, 2 Pet. Adm. 407. 


[a] Lack of spare rigging consti- 
tuted violation of duty to sSeamen. 
Dixon v. The Cyrus, 7 F. Cas. No. 3,- 
930, 2 Pet. Adm. 407. 


33. The Julia Fowler, 49 Fed. 277; 
The A. Heaton, 43 Fed. 592. 


[a] Spliced rope, too weak to sup- 
port a man, may render the ship un- 
Sore Re The Julia Fowler, 49 Fed. 


[b] Weak and rotten gasket on 
foresail.—The A. Heaton, 43 Fed. 592. 


34. Adams v. Bortz, 279 Fed. 521, 
525 [quot Cyc]. 


[a] Extent of owner’s duty.— 
While seaworthiness includes a com- 
petent crew, yet the owner does not 
warrant to each seaman the compe- 
tency of the others, all alike being 
engaged in the common employment 
of navigating the ship. The FB. B. 
Ward, Jr., 20 Fed. 702; Dixon v. The 
ia 7 EF. Cas. No. 3,930, 2 Pet. Adm. 


35. Hamilton v. U. S., 268 Fed. 15 
[certiorari den 254 U. S. 645 mem, 41 
SCt 15 mem, 65 L. ed. 454 mem]. 


36. Hamilton vy. U. S., supra. 
37. “Seaworthiness” post. 


38. Henry Gillen’s Sons Lighter- 
age v. Fernald, 294 Fed. 520; Adams 
v. Bortz, 279 Fed. 521; Hanrahan v. 
Pacific Transport Co., 262. Fed. 951 
[certiorari den 252 U. S. 579 mem, 40 
SCt 345 mem, 64 L. ed. 726 mem]. 


39. Henry Gillen’s Sons Lighter- 
age v. Fernald, 294 Fed. 520; Farrell 
v. Mayers, 8 F. Cas. No. 4,685. 


40. Farrell v. Mayers, supra. 


fa] Iheaky vessel.—Under some 
circumstances, such as a short voyage 
with a cargo of lumber, a leaky ves- 
sel may be seaworthy. Farrell v. 
Mayers, 8 F. Cas. No. 4,685. 


41. Hanrahan v. Pacific Transport 
Co., 262 Fed. 951, 952 [certiorari den 
252 U. S. 579 mem, 40 SCt 345 mem, 
64 L. ed. 726 mem]. 


“A vessel may have that quality in 
port, and yet be wholly unfit for 
rough water.” Hanrahan v. Pacific 
Transport Co., supra. 


42, .Cleveland Transp. Co. v. An- 
derson, 31 0. C. A. 233. 

43. Meaning of seaworthiness in 
connection with: 
Actions for damages for personal in- 

jury see infra §§ 654-658. 


Criminal offenses see passim infra §§ 
855, 874. : 


Forfeiture of wages see infra § 274. 


Ground entitling seamen to discharge 
see supra § 91. 


44. See statutory provisions. 
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is used in its ordinary nautical meaning,*® as indi- 


cating a ship in a fit state at the time of sailing to 
encounter the ordinary perils of the voyage.*® 


[§ 117] 3. Survey. Where a bona fide dispute 
arises as to the seaworthiness of the ship, seamen 
are entitled to a survey to establish the facts.*‘ 


Expense of the survey cannot be charged against 
the seamen if there was reasonable cause therefor.*® 


Cenclusiveness. The findings of a survey as to 
the seaworthiness of the ship are not conclusive in 
subsequent judicial proceedings.*® 


[§ 118] 4. Jettisoning Cargo. Distressed condi- 
tion of the ship arising during the voyage does not 
justify the seamen in jettisoning cargo without the 
master’s permission.°° 


[§ 119] B. Food®!—1. In General. It is the du- 
ty of the employer to furnish seamen with food and 
subsistence.*? 


Statutes prescribing the food that shall be served 
seamen®* are mandatory,°* and designed to secure 
for each seaman a timely®® and suitables¢ SHEN hae 
quality, and variety of food.>7 


Provision of shipping articles that certain stat- 
utory requirements as to food shall apply is legal and 
enforceable,°* and makes the statutory requirements 
applicable even if they would otherwise be inapplica- 


etce., SS. 
. Extra 
etc., SS. 


45. Hedley v. Pinkney, 
Copmls97} Obs 58: 


46. Hedley v. Pinkney, 
Co., supra. 


47. The Hibernia, 12 F. Cas. No. 
6,455, 1 Sprague 78; Hoffman v. Yar- § 654, 
rington, 12 F. Cas. No. 6,580, 1 Lowell 
168; U. S. v. Ashton, 24 F. Cas. No. 
14,470, 2 Sumn. 13; U.S. v. Staly, 27 


F. Cas. No. 16,374, 1 Woodb. & M. 338. 52. 


SEAMEN 


Discharge see supra § 88. v. 
wages see infra §§ 369-376. 


Excusing forfeiture of wages for de- 
sertion see infra § 269 


Holding ship unseaworthy see infra 


Maintenance of disabled seamen sce 
passim infra §§ 582-633. 


The City of Norwich, 279 Fed. 


[§§ 116-122 


ble to the ship and voyage involved.®® 


After wreck of ship. Under statutes giving sea- 
men whose service has terminated by wreck the right 
to wages for a specified period of unemployment fol- 
lowing the wreck,®® a seaman without employment 
after the wreck of his ship eannot recover subsist- 
ence money.* 


[§ 120] 2. Amount. In the absence of controlling 
statute,°? the question of what is proper subsistence 
to furnish seamen depends upon what is customary 
in similar voyages,*® and in determining whether 
an allowance is short, the navy ration has been taken 
as the proper standard.*+ 


[§ 121] 3. Kind®*—a. In General. Statutes spec- 
ifying the kind of food to be served a seaman, con- 
fer upon him the primary right to have provisions 
as called for by the scale,°® the law having been en- 
acted to secure to the seaman a kind of food adapted 
to preservation of his health,®* and the requirements 
of his occuption.®® 


[§ 122] b. Use of Substitutes. Under statutes 
specifying articles of provision, such provisions must 
be furnished if reasonably procurable,®® and supply- 
ing equivalent substitutes 1s not permissible.‘° But, 
where the specific articles of provision cannot be 
obtained, other good and wholesome provisions may 
be substituted and supplied in place of those dam- 


Kelly, 17 F. Cas. No. 9,577, Abb- 
eh 564. 


See passim 
360° 376. 


54. Nelson v. Patsel, 232 Fed. 682, 
146 CCA 608. 


infra §§ 120-123, 


[a] Refusal of a survey justifies 
the seamen in resisting in any proper 
way the master’s attempt to make 
them sail in an apparently unsea- 
worthy ship. The Hibernia, 12 F. 
Cas. No. 6,455, 1 Sprague 78. . 


48. The William Harris, 29 F. Cas. 
No. 17,695, 1 Ware 373. ~ 


[a] Fact that seamen insisted on 
a survey does not authorize the own- 
er to charge the seamen with its ex- 
pense. The William Harris, 29 F. 
Cas. No. 17,695, 1 Ware 373. 


49. Bucker v. Klorkgeter, 4 F. Cas. 
No. 2,083, Abb. Adm. 402. 


[a] Report by marine surveyors. 
—A report that a ship is seaworthy 
made by marine surveyors upon oc- 
casion of the crew demanding to leave 
her for unseaworthiness is not con- 
clusive against the crew in a Subse- 
quent action for wages after leaving. 
Bucker v. Klorkgeter, 4 F. Cas. No. 
2,083, Abb. Adm. 402. 


50. The Nimrod, 18 F. Cas. No. 10,- 
267, 1 Ware l. 

“Jettison” 33 C. J. p 833. 

51. Expenses of subsistence of sea- 
men left behind by ship see supra § 
104 text and note 64; and see passim 
infra §§ 131-152. , 

Insufficient or improper food as 
ground for: 

Criminal prosecution see infra § 864. 
Damages see infra §§ 124-127. 


687, 159 CCA 88, LRA1918C 795 [rev 
274 Fed. 374]; Foster v. Sampson, 9 
F. Cas. No. 4,982, 1 Sprague 182; The 
John L. Dimmick, 13 F, Cas. No. 7,355, 
3 Ware 196. 


[a] Seamen “must he supplied 
with food so long as they remain on 
board under their contract and are 
willing to do their duty.” The City 
of Norwich, 279 Fed. 687, 691, 159 
CCA 88, LRA1918C 795 [rev 274 Fed. 
374]. 


{b] It is a well understood term 
of the contract that the crew, dur- 
ing the period of their service, shall 
be furnished with provisions by the 
owners, sufficient in amount and of 
a suitable quality; and to refuse such 
a supply, without necessity, is as 
much a breach of the contract as 
to refuse payment of their wages, 
although this obligation is not ex- 
pressed in the written or printed con- 
tract. The John L. Dimmick, 13 F, 
Cas. No. 7,355, 3 Ware 196. 


[c] Seaman engaged in foreign 
port on the homeward voyage has the 
same rights as to food allowance as 
one shipping at the point of original 
departure. Gardner v. The New Jer- 
sey, 9 F. Cas. No. 5,238, 1 Pet. Adm. 
223. 


[d] Where seaman ships “by the 
run” or “by the voyage,’ the vessel, 
although detained at an intermediate 
port by stress of weather, is bound 
to maintain him while he remains 
attached to her, whether his serv- 
ices are useful to her or not. Miller 


55. Nelson v. Patsel, supra. 
56. Nelson v. Patsel, supra. 
57. Amount, kind, and quality of 


food see infra §§ 120-123. 


58. Nelson v. Patsel, 232 Fed. 682, 
146 CCA 608. 


59. Nelson v. Patsel, 232 Fed. 682, 
146 CCA 608. 


60. See infra § 208. 


61. The Croxteth Hall, [1930] P. 
20 [app dism [1930] P. 197 iF 


62. See statutory provisions. 


63. Foster v. Sampson, 9 FE. 
No, 4,982, 1 Sprague 182. 


64. Gardiner v.. The New Jersey, 
9 F. Cas. No. 5,283, 1 Pet. Adm. 2233. 
The John L. Dimmick, 13 F. Cas. No. 
7,355, 3 Ware 196; The Mary, 16 FE. 
Cas. No. 9,191, 1 Ware 465; -The 
Mary Paulina, 16 F. Cas. No. 9,224, 
1 Sprague 45. 


{a] Allowance held short.—Five 
pounds of bread a week to each sea- 
man is a_ short. allowance. The 
Mary Paulina, 16 F. Cas. No. 9,224, 1 
Sprague 45. 


Cas. 


65. Antiscorbutics see infra §§ 
128-130. 

66. Billings v. Bausback, 200 Fed. 
Bae, Lo CCAM 2k 

67. Billings v. Bausback, supra. 

68. Billings v. Bausback, supra. 

69. Mariners v. The Washington, 
irs EF. Cas. ,No. 9,086, 1 Pet. Adm, 


70. Mariners v. The Washington, 
supra. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


# 


§§ 122-126] 


aged without the fault of the master or owner, or 
econsumed.*1 


Bread. Under a statute requiring bread to be fur- 
nished seamen, an over-abundance of meat is not a 
sufficient substitute.72 Flour is not a proper sub- 
stitute for bread,** but to be satisfactory flour must 
be cooked by the ship’s cook into good and whole- 
some bread,** and “bread” two-thirds copra has been 
held inadequate.7* 


Statutory option to accept a different fare,’® can 
be exercised only when the seaman has a bona fide 
opportunity for choice.77 


[§ 123] 4. Quality. The food supplied must be 
wholesome.7§ 


Statutes imposing upon the employer the duty to 
provide food that is not “bad in quality or unfit for 
use,”’?® contemplate that to show a breach of duty 
the degree of badness of quality must be such as to 
render the food unfit for use.®°® 


[§ 124] 5. Damages for Breach of Duty To Sup- 
ply Food—a. Right of Action in General. For 
breach of the duty to supply seamen with sufficient, 
proper and wholesome food,’? the seaman or his 
representatives may in a proper case recover com- 
pensation awarded as extra wages,*? and additional 
damages.®? 


Under particular contract stipulations providing 
for subsistence allowances to seamen only when sub- 
sistence is not provided aboard ship or when the 


71. Mariners vy. The Washington, 
Spite. owe Marys 6r hs Case INO: 
9,191, 1 Ware 465. unfit for use. 


72. The Mary Paulina, 16 F. Cas. | 712 Fed. 287. 
No. 9,224, 1 Sprague 45. [b] 


[a] Whether fresh or salted.— 
The Mary Paulina, 16 F. Cas. No. 


SEAMEN 


sonable ground for arguing that food 
can be of bad quality without being [a] 
The Edward R. West, 


Biscuits with weevils in them [b] 
are bad quality food unfit for use. 
Billings v. Bausback, 200 Fed. 523, 
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crew is not aboard, seamen who go ashore on their 
own demand instead of using the subsistence avail- 
able aboard ship, cannot recover for shore allow- 
ances.** 


[§ 125] b. Short Allowance. Where there is no 
substantial injury to the seaman, statutory extra 
wages for short allowance of food®® are ordinarily 
considered sufficient compensation, and further dam- 
ages are denied.*® But award of statutory extra 
wages will not necessarily preclude recovery of fur- 
ther damages,87 and in the absence of a reasonable 
excuse for the shortage’® a seaman may recover ad- 
ditional damages under general maritime law for a 
shortage of other articles than those covered by the 
award of statutory extra wages,®® or where some 
substantial injury has resulted therefrom,®° as in the 
case of injury to health®! or substantial suffering 
from hunger.®? 


Master’s default. It is no defense to such an ac- 
tion against the owners that the injuries were caused 
by the master’s default;°* the owners are responsi- 
ble for the direct consequences of any wrongdoing 
of the master, which is done by him as master, in 
the discharge of his duty, and under the authority 
given him as master.°# 


[§ 126] c. Wo Subsistence Furnished. If subsist- 
ence be not furnished them by the master, seamen 
may recover the amount which they have properly 
paid therefor,®® and have a lien against the vessel 


Sprague 182. 


Further damages awarded.— 
Foster v. Sampson, 9 EF. Cas. No. 
4,982, 1 Sprague 182. 


Further damages refused on 
the theory that the statutory award 
was sufficient. Collins v. Wheeler, 6 


9,224, 1 Sprague 45. 119 CCA 21. F. Cas. No. 3,018, 1 Sprague 188. 
73. Foster v. Sampson, 9 F. Cas.| 82+ See supra §§ 119-123. 90. Robinson v. The T. F. Oakes, 

No. 4,982, 1 Sprague 182. 82. See infra §§ 369-376. 82 Fed. 759; Petersen v. J. F, Cun- 
74. The Hermon, 12 F. Cas. No.| 83. See infra §§ 125-127. ningham Co., 77 Fed. 211. 

6,411, 1 Lowell 515. 91. Robinson v. The T. F. Oake 

84 Petterson v. U. S., 274 Fed. Ss, 

75. Petersen v. J. F. Cunningham | 1000. 82 ad: exe Petersen v. J. F..Cun- 

Co., 717 Fed. 211. [a] Tllustration.—Seamen, who on a Oa ot One 


[a] A bread or pastry composed 
of one-third flour and two-thirds 
copra (dried cocoanut) is not a prop- 


expiration of term prior to end of 
voyage demanded the right to go 
ashore, but thereafter went back on [b] 


[a] Scurvy.—Robinson y. The T. 
FF. Oakes, 82 Fed. 759. 


Evidence held insufficient to 


er and equivalent substitute for ship 
bread. Petersen v. J. F. Cunningham 
Con aiT NWed.-211. 


76. See statutory provisions. 


77. ‘Billings v. Bausback, 200 Fed. 
523, 119 CCA 221. 


[a] Where the statutory food is 
not aboard ship the seaman cannot 
be said to have exercised -his option 
to accept substitutes because he ate 
what was available. Billings v. 
Bausback, 200 Fed. 523, 119 CCA 221. 


78. U.S. Shipping Bd. Emergency 
Fleet Corp. v. Greenwald, 16 F. (2d) 
948. 


[a] “A contractual duty as well 
as the natural duty requires the ship- 
owner and operator to supply whole- 
some food to seamen.” U. S. Ship- 
ping Bd. Emergency Fleet Corp. v. 
Greenwald, 16 F. (2d) 948, 950. 

79. See infra § 373. 

80. The Edward R. West, 212 Fed. 
287. 

[a] Use of both expressions is ex- 
plained by the fact that food of good 
quality may be rendered unfit for use 
in many ways, and affords no rea- 


board and agreed to an extension of 
the articles, could not, on end of 
voyage, recover the difference be- 
tween the subsistence agreed in the 
articles and the shore allowances, 
where the ‘wage scales and working 
conditions aboard ship” provided for 
subsistence allowances only “when 
subsistence is not provided on board,” 
or “when in port and board is not 
furnished,” or “when crew ‘is not 
boarded aboard tthe vessel,’’ since 
such seamen could have lived on 
board during such time, if they had 
chosen to so do. Petterson v. U. §., 
274 Fed. 1000. 


85. See infra §§ 370-372. 
86. Petersen v. J. F. Cunningham 


Co.,077 Medi, 211 Collins’ v; Wheeler, 
6 F. Cas. No. 3,018, 1 Sprague 188. 


87. Collins v. Wheeler, supra. 


88. Robinson vy. The T. F. Oakes, 
82 Fed. 759 (where, however, the 
facts showed no reasorable excuse). 


Master’s default see infra text and 
notes 93, 94. 
89., Collins v. Wheeler, 6 F. Cas. 


No. 3,018, 1 Sprague 188; Foster v. 
Sampson, 9 F. Cas. No. 4,982, 1 


prove short allowance in an action 
for damages for scurvy alleged to 
have resulted therefrom. The 
Pactolas, 88 Fed. 290. 


92. Petersen v. J. F. Cunningham 
Co., 77 Fed. 211 (where, however, the 
facts did not show such suffering). 


93. Baxter v. Doe, 142 Mass. 558, 
8 NE 415. 


94 Baxter v. Doe, supra. 


95. The Gazelle, 10 EF. Cas. No. 
5,289, 1 Sprague 378; Hayes vy. The 
J. L. Wickwire, 11 F. Cas. No. 6,262, 
7 Phila. (Pa.) 594. 


[a]. Improper refusal to let sea- 
man return.—Where a seaman on a 
foreign vessel, having gone ashore in 
an American port, was arrested by 
the local authorities for a breach of 
the peace, and was locked up four 
days, and the master entered him 
on his log-book as a deserter, and, 
on his reporting to the vessel, de- 
clined to receive him on board, pay- 
his wages, or give him his clothing, 
he was entitled to the expenses of 
boarding for twenty days. Hayes v. 
The J. L. Wickwire, 11 F. Cas. No. 
6,262, 7 Phila. (Pa.) 594. 


956 [56 C.J] 


for the amount,®® and are entitled to board money 
out of the proceeds of the ship.°* But where the 
seaman’s failure to secure subsistence aboard ship 
results from his own fault, recovery will be denied.°* 


[§ 127] d. Unwholesome Food. The ship,?® the 
owner,’ and the agents of the owner? may be held 
hable for damages resulting from negligent failure 
to supply seamen with food of a wholesome char- 
acter.? 


[§ 128] C. Antiscorbutics—1. In General. 
statutes requiring seamen to be served with a regu- 
lar daily allowance of antiscorbuties,* the presence 
on board of a supply from which the erew could 
have helped themselves is not a compliance with 


SEAMEN 


Under. 


[§§ 126-131 


the duty of serving same,® nor is the fact that the 
men preferred coffee an excuse for noncompliance 
with such duty.® 

[§ 129] 2. Penalty for Failure To Serve. Pen- 
alties imposed upon a master for failure to serve his 
erew with antiscorbuties,’ do not inure to the benefit 
of the crew. 


[§ 130] 3. Damages. When antiscorbutics are 


_ not served, and the crew are attaeked with scurvy, 


the ship is liable for the damage the seamen sustain 
on account of the disease,'® in the absence of any 


_ proof that they had contracted scurvy before the 


voyage began.?1 


IX. RETURN OF SEAMEN’? 


[§ 131] A. In General. Ordinarily!*® the employ- 
er is under a duty to permit seamen to remain with 
the ship until its return at the end of the voyage.'* 
Where the seaman is unable to return to his port of 
shipment in the vessel of his original employment, 
the general rule subject to qualifications considered 


96. Brown v. The Alexander Mc- 5. 


Petersen v. J. F. Cunningham 


below,?® is that the seaman becomes entitled to main- 
tenance ashore while awaiting a chance to go home,*® 
and to the expenses of his return to the port from 
which he shipped,t* unless the port where the voy- 
age terminates is the home of the seaman,'® the right 
of return arising from legal presumption that it is 
33 Fed. 683; 


Orleans, The Belle of 


Neil, 4 F. Cas. No. 1,988 Co., 77 Fed. 211 (the fact that pers Oregon, 19 Fed. 924; Boulton v. Moore, 
5 S A A is a supply of limes on board a vessel, | 14 Fed. 922, 11 Biss. 500; The Hudson, 
T Been on ane Primeiro,. 3-1. from which the crew are at liberty to] 8 Fed. 167; The Zack Chandler, 7 Fed. 
3 Z 5A Ab i help themselves, is not a compliance | 684, 10 Biss. 372; Worth v. The Lion- 
98. McKinnon v. The Reed Case,|] with U. S. Rev. St. § 4569, requiring} ess No. 2, 3 Fed. 922, 2 McCrary 208; 
39 Fed. 624; Brink v. Lyons, 18 Fed.| the master to serve the crew with a| The Blohme, 3 F. Cas. No. 1,556, 1 Ben. 
605. regular daily allowance of antiscorbu- | 228; The Gazelle, 10 F. Cas. No. 5,289, 
{a] Missing ship.—Where the as-| tics). 1 Sprague 378. 


sistant engineer of a steamer, know- 
ing that She was on the eve of de- 
parture, being sent ashore upon an er- 
rand, absented himself for an unrea- 
sonable period, and the master, after 
searching to find him, departed, leav- 
ing him behind, the master was jus- 
tified in his departure, and was not 
liable for the subsequent expenses of 
the seaman for board. Brink v. Lyons, 
18 Fed. 605. 


[b] ‘Too timid to return.—Where a 
seaman leaves a vessel because of an 
assault and battery committed by the 
mate, the vessel is not liable to such 
seaman for board and railroad fare, 
after invitation by the master, in good 
faith, to return to the vessel, and an 
offer to stand between him and harm. 
Eas v. The Reed Case, 39 Fed. 


- 99. U. S. Shipping Bd. Emergency 
Fleet Corp. v. Greenwald, 16 F. (2d) 
948. 


1. U. S. Shipping Bd. Emergency 
Fleet Corp. v. Greenwald, supra. 


[a] Action for wrongful death of 
seaman resulting from enteritis caus- 
ed by rotton and decayed food. U.S. 
Shipping Bd. Emergency Fleet Corp. 
v. Greenwald, 16 F. (2d) 948. 

[b] Evidence held sufficient to go 
to jury on issue of quality of food.— 
U. S. Shipping Bd. Emergency Fleet 
Corp. v. Greenwald, 16 F. (2d) 948. 

2. U. S. Shipping Bd. Emergency 
Fleet Corp. v. Greenwald, supra. 

3. Personal injury actions general- 
ly see infra §§ 684-728. 


4. See statutory provisions. 


Failure to provide as subjecting 
master or owner to liability for: 


Damages see infra § 130. 
Extra wages see infra § 368. 
Penalty see infra § 129. 


6. Anderson v. The Rence, 46 Fed. 
805. 


7. See statutory provisions. 


8. Petersen v. J. F. Cunningham 
Co., 77 Fed. 211. 

9. Scurvy arising from insufficient 
food see supra § 125. 


10. Anderson’v. The Rence, 46 Fed. 
805. 

11. Anderson v. The Rence, supra. 

fa] Evidence held insufficient to 


prove failure to serve lime juice.—The 
Pactolas, 88 Fed. 290. 

12. Expenses of return as damages 
for wrongful discharge see supra § 
104 text and note 64. 

Return of alien seaman under health 
regulations see supra § 23 text and 
notes 83, 84. 

13. Discharge of seamen see supra 
§§ 62-108. 

Maintenance and cure ashore of dis- 


abled seamen see passim infra §$§ 
582-633. 
14, The Mary Belle Roberts, 16 F. 


Cas. No. 9,200, 3 Sawy. 485; Smith v. 
Jordan, 22 F. Cas. No. 13,068, Brunn. 


Coll. Cas. 627; Keep v. White, 195 
App. Div. 736, 187 NYS 736. 
fa] Abandonment of seaman is 


breach of master’s fundamental duty 
toward his crew. Keep v. White, 195 
App. Div. 786, 187 NYS 736. 


15. See passim infra §§ 132-152. 


16. The Trader, 17 FB. (2d) 623 
Alaska SS. Co. v. Gilbert, 236 Fed. 715. 
150 CCAVAT. 


Right of seaman to food generally 
see supra §§ 119-127. 


17. Schermacher v. Yates, 57 Fed. 
668; Thompson v. The Sam Brown, 
45 Fed. 508; Swift v..The Frank and 
Willie, 45 Fed. 488; The City of New 


[a] Although port of actual dis- 
charge is home port of the vessel, the 
port of shipment remains the home 
port of the seamen, and in the absence 
of an agreement to the contrary they 
had a right to assume that the vessel 
would return there. Thompson y. 
The Sam Brown, 45 Fed. 508. 


[b] Inland water and ocean navi- 
gation.—"The rule applies as well to 
internal as to ocean navigation.” The 
Hudson, 8 Fed. 167, 1 


[ec] “The humanity of the rule 
which requires the mariner to be re- 
turned to his port of shipment, in the 
absence of an understanding to the 
contrary, is well illustrated by what 
befell these libelants. When they 
were turned off the Hudson into the 
streets of Pittsburgh the weather was 
bitter cold. Some of them were in- 
sufficiently clad; none of them had 
money enough to take them to their 
distant homes. They were total 
strangers in a great city, and soon 
penniless. In their extremity some of 
them were compelled to seek refuge at 
night in the city lock-up, where, in 
charity, they were permitted to 
lodge.” The Hudson, 8 Fed. 167, 169. 


[ad] Where no agreement has been 
made as to duration of voyage, its 
port of termination, nor the place of 
discharge, seamen discharged at a 
port other than that of shipment are 
entitled to the cost of return trans- 
portation to the port of shipment. 
en v. The Sam Brown, 45 Fed. 
508. 


18. Thompson v. The Sam Brown, 
45 Fed. 508. 


{a] Seaman working his way home 
from Cincinnati to Pittsburgh, and 
discharged at Pittsburgh, was not en- 
titled to the cost of:a railroad tieket 
back from Pittsburgh to Cincinnati. 
Phempacn v. The Sam Brown, 45 Fed. 
508. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 131-132] 


implicit in the contract.?® 


Where rights of parties are specified by express 
contract, the contract will control.°° 
a third party to recover from the employer for trans- 
portation and subsistence of seamen returned to 
their homes under contract, will depend upon the 


provisions of such contract.?4 


In England, under statutes providing that when 
the service of any seaman belonging to a British 
ship terminates in any port out of British posses- 
sions, the master shall provide him with employment 
on another British ship bound for the port in British 
possessions at which he originally shipped, or to an- 
other port in the United Kingdom agreed to by the 
seaman, the “port agreed to by the seaman” means 
a particular defined port,?? and not several ports 
Under provisions 
of such statute giving the master the option, instead 
of providing employment on a ship bound to the port 


which the master may select.?* 


19. Thompson vy. The Sam Brown, 
45 Fed. 508; Worth v. The Lioness 
No. 2,3 Fed. 922, 923. 


“When there are no shipping arti- 
cles, and no prescribed voyage stat- 
ed, the implied contract or legal pre- 
sumption is that he is to be returned 
to the port of shipment. Were this 
otherwise, most disastrous  conse- 
quences might often result. The doc- 
trines as to seagoing vessels are well 
settled, and the principles on which 
they have been asserted apply to in- 
ternal navigation, in the absence of 
any congressional legislation upon the 
subject. If a mariner shipped on a 
vessel bound to Fort Benton, Mon- 
tana, it could not be fairly urged 
that, in the absence of an express 
agreement, he could quit the vessel 
at Fort Benton, and with impunity 
disable her from returning; nor, on 
the other hand, that he could be left 
in that distant region without means 
of returning. The duties are recipro- 


eal.’”’ Worth vy. The Lioness No. 2, su- 
pra. 
20. The Florence Olson, 283 Fed. 


11 [certiorari den sub nom. Olsen v. 
Campbell, 260 U. S. 740 mem, 43 SCt 
98 mem, 67 L. ed. 490 mem]; The 
Belle of Oregon, 19 Fed. 924. 


[a] Validity and construction of 
particular contracts.—(1) Where a 
crew signed shipping articles in New 
York for a voyage to the Western 
Hemisphere and back to a port of dis- 
charge in the United States, the ques- 
tions of wages, transportation, and 
work conditions being left for the de- 
termination of a designated confer- 
ence of shipowners, and at Baltimore, 
while such conference was in session 
but before it had acted, to prevent the 
crew from abandoning the voyage the 
master indorsed on the articles an 
agreement entitling crew to transpor- 
tation back to New York and $5 a day 
subsistence, if discharged on the Pa- 
cific Coast, the Baltimore agreement 
was valid as against objections that 
it was without consideration and was 
made under compulsion. The Flor- 
ence Olson, 283 Fed. 11 [certiorari den 
sub nom. Olsen v. Campbell, 260 U.S. 
740 mem, 43 SCt 98 mem, 67 L. ed. 
490 mem]. (2) Where deck officers 
executed shipping articles, leaving the 
question of transportation to be de- 
termined by a designated shipowners’ 
conference, a ruling made by that con- 
ference, entitling them to transporta- 
tion and $3 a day subsistence, is bind- 
ing on all concerned. The Florence 
Dison, supra. 


21. Newfoundland Coastal Co. v. 


SEAMEN 
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chosen, of paying the seaman’s way to such a port 


The right of 


ment.7° 


left.?7 


Hennessey, 7 Newfoundl. 752. 


{a] Returning stranded fishermen 
from Iabrador.—Where defendant 
employer of fishermen agreed to pay 
plaintiff company for returning the 
fishermen from Labrador, and plain- 
tiff in fact carried the fishermen home 
after a vessel of defendant intended 
for their use had been lost, and in a 
suit for the passage money of one 
dollar a day per head defendant de- 
nied liability on the grounds that: (1) 
Its agreement was to pay only on 
condition that the government refus- 
ed to return them as shipwrecked ma- 
riners, (2) defendant carried more 
passengers than allowed by law, the 
court in denying the validity of such 
defenses held: (1) That the evidence 
failed to show conditional agreement, 
and in any event the vessel having 
been lost before the fishing began, the 
fishermen then ashore at Labrador 
could not be regarded as a shipwreck- 
ed crew; (2) the lack of other avail- 
able boats to carry all needing pas- 
sage from. Labrador before winter 
closed navigation rendered it proper 
to convey a number of passengers in 
excess of that permitted by statute 
under ordinary circumstances, and 
moreover the statute was a dead let- 
ter because no supervisors had been 
appointed as required to put it into 


practical operation. Newfoundland 
Coastal Co. v. Hennessey, 7 New- 
foundl. 752 (but during portion of 


trip when fishermen lacked customa- 
ry accommodation because of over- 
crowding, rate of recovery was limit- 
ed to seventy five cents per day per 
head instead of regular price of one 
dollar). 


22. Atty.-Gen. v. Fargrove Steam 
INGVie ACO ee: wl den Ns e200. 


23. Atty.-Gen. v. Fargrove Steam 
Naive Cos, 23/0" sR. 2305 


24. Purves v. Straits of Dover SS. 
Go.;, [1899] 2. @) Bo 207 [att 1189971 
Q. B. 38]; Edwards v. Steel, [1897] 
2 OS Bis2uls 


25. Antone v. Hicks, 1 F. Cas. No. 
493, 2 Lowell 383; The Mary Belle 
Roberts, 16 F. Cas. No. 9,200, 3 Sawy. 
485. 


[a] Adrift in small boat.—Where 
libelant shipped on a whaling voyage, 
and while properly absent from the 
vessel on fishing duty in a small boat 
became so far separated from the ves- 
sel that it was impossible to return, 
and after the small boat had landed 
on an uninhabited part of the coast 
of Australia three of its crew walk- 
ed overland to a bay where they 


Deduction of wages earned elsewhere. 
stances the amount of wages that a seaman who has 
been left in a foreign port earns or can earn in re- 
turning home are deducted from the amount of ex- 
penses due him from the vessel by which he has been 


ter 


or providing him with a passage home, the word 
“home” means either the port of original shipment 
or such other port in the United Kingdom as the 
seaman agrees to go to.?* 


[§ 132] B. Seaman’s Separation from Ship Con- 
tinuing on Her Voyage—1l. In General. 
seaman is separated from his ship through no fault 
of his own, and she continues without him, he is en- 
titled to the expense of return to his port of ship- 
But where the seaman’s separation from 
his ship is due to his own fault, he is not entitled 
to expenses of return.?°® 


Where a 


In some in- 


picked up the ship, being sick as a 
result of the arduous overland jour- 
ney of one week, and the other three 
members of the boat’s crew, including 
libelant, sailed the small boat to a 
port two hundred and fifty miles dis- 
tant rather than risk the overland 
journey, at which port they hoped to 
be picked up by their ship, but where 
circumstances precluded the vessel 
from going to said port for libelant 
and his companions, libelant’s sepa- 
ration from his ship was not his fault 
and he was entitled to expenses of re- 
turn home. Antone v. Hicks, 1 F. Cas. 
No. 493, 2 Lowell 383. 


26. McKinnon v. The Reed Case, 39 
Pape 624; Brink v. Lyons, 18 Fed. 
[a] Dallying on errand.—wWhere a 


Seaman was sent ashore on an errand 
shortly before, as he knew, the vessel 
was scheduled to sail, and where the 
seaman lingered too ‘long, although 
without intent to desert, and after a 
reasonable effort to find him the mas- 
Saliled and left libelant seaman 
behind, libelant was not entitled to 
maintenance ashore nor to the expens- 
es of return to port of shipment. 
Brink v. Lyons, 18 Fed. 605. 


{b] Unjustifiable refusal to return 
to ship afver assault.—Where libelant 
properly left a vessel because as- 
saulted by the mate, but refused a 
bona fide invitation of the master to 
return and serve in the master’s, in- 
stead of the mate’s, watch, and where 
libelant refused to do so and was con- 
sequently left behind, his unjustifia- 
ble refusal to return to the vessel 
and complete the voyage precluded re- 
covery tor either expenses of main- 
tenance at port where left or expenses 
of return home. McKinnon vy. The 
Reed Case, 39 Fed. 624. 


27. Hutchinson v. Coombs, 12 F. 
Cas. No. 6,955, 1 Ware 58; The Wil- 
liam Martin, 29 F. Cas. No. 17,698, 1 
Sprague 564. But see Sheffield v. 
Page, 21 F. Cas. No. 12,743, 1 Sprague 
285 [aff 18 F. Cas. No. 10,667, 2 Curt. 
317] (holding that where a mate is 
wrongfully discharged in a foreign 
port, and he returns home in another 
vessel before the mast, and it appears 
that there was no opportunity for him 
to return home on a vessel as mate, 
he will be allowed expenses to the 
home port, without any deduction for 
wages earned before the mast). 


[a] Rule applied.— Where seamen 
left an English vessel in the port of 
San Francisco, being justified in so 
doing by breach of the shipping arti- 
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[§ 133] 2. Ship’s Abandonment of Seaman. The 
wrongful abandonment,?* or discharge*® of a sea- 
man at an intermediate port entitles him to the ex- 
pense of his return to port of shipment, and to main- 


tenance while necessarily delayed at the port where 
he has been left.°° 


[§ 134] 3. Seaman’s Abandonment of Ship.*? A 
seaman wrongfully abandoning or deserting his ship 
in a foreign port is not entitled to viaticum®? or 
transportation®? home, nor to maintenance,** at the 
expense of his employer. 


[§ 135] 4. Discharge by Mutual. Consent. Sea- 
men discharged with their own consent at a port of 
refuge, consent being conditioned upon transporta- 
tion to port of final discharge, are entitled to the 
cost of passage home to the latter port.?° 


{[§ 136] 5. Disabled Seaman.*® A seaman forced 
to leave his ship at an intermediate port because of 
disability acquired while in her service is entitled 
to the expenses of his return to the port of ship- 


SEAMEN 


[§§ 133-139 


ment.°7 


[§ 137] C. Termination of Voyage—1. In Regu- 
lar Course. Where seamen ship under articles pro- 
viding that the voyage shall end at a port other than 
that of shipment, but further providing that the 
master will pay expenses of their return to port of 
shipment, they are entitled to such expenses in ac- 
cordance with the contract provisions,** and do not 
lose such right by leaving the ship on completion of 
the voyage.*® Under shipping articles providing for 
return transportation and subsistence in event ves- 
sel does not go back to a specified port, only men 
shipping from said port are entitled to transporta- 
tion and subsistence thereto on ending of the voyage 
in a different port.*° 


[§ 138] 2. Prior to Completion—a. In General. 
Seamen serving on shares and separated from their 
ship by the breaking up of the voyage are entitled 
to compensation for the expense of their return 
home.*+ 


[§ 139] b. Owner’s Voluntary Abandonment of 


cles, and acting on the advice of the 
British consul, and where it appeared 
that all the seamen found employment 
on other vessels, no allowance was 
made for their passage home. Pap- 
ping v. The Sirius, 47 Fed. 825. 


28. The Mary Belle Roberts, 16 F. 
Cas. No. 9,200, 3 Sawy. 485. 


{a] Trickery. Where the master 
had some personal difficulty with a 
seaman not sufficient to justify his 
discharge, and after the seaman had 
gone ashore at a Peruvian port, in a 
boat with a policeman, the master by 
subterfuge prevented his return to the 
vessel in time to catch her before she 
sailed, his voluntary and wrongful 
abandonment of the seaman entitled 
the latter to expenses of return home, 
and precluded interposition of the de- 
fense that the seaman was detained 
by the police and therefore not enti- 
tled to expenses of return, especially 
as it appeared that after the vessel 
left, the harbor authorities did not 
jail libelant seaman and that he was 
never charged with any crime. The 
Mary Belle Roberts, 16 F. Cas. No. 
9,200, 3 Sawy. 485. 


Damages for wrongful abandonment 
see infra §§ 150-152. 


29. See supra § 103. 
30. See supra § 104. 
31. Apprehension and return of 


deserter see infra § 148. 


Wages on desertion see infra §§ 244- 
PALSY, 

32. Loupides v. The Calimeris, 20 
Can. Exch. 331, 69 DomLR 188 (sea- 
man who voluntarily abandons the 
ship before the end of the voyage is 
not entitled to viaticum to enable him 
to return home). 


[a] , 1 
ing “‘traveling-money.” 
Lex. 


sow uxniarte ty. (J: (S.;, 14 B:(2da) 
164; The City of Norwich, 279 Fed. 
687, 159 CCA 88, LRA1918C 795 [rev 
274 Fed. 374]. 


{a] From foreign to United States 
port.—Uriarte v. U. S., 14 F. (2d) 164. 


[b] From United States to foreign 
port.—Where the lower court held 
seamen entitled to maintenance and 
to transportation from New York to 


Viaticum is defined as mean- 
Andrews Lat. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


their port of shipment in a foreign 
country, under British maritime law, 
on the theory that they were wrong- 
fully discharged, but the evidence 
showed that they were not discharged 
at all but wrongfully abandoned the 
ship, the upper court, in an opinion 
discussing the right to wages but not 
that to transportation and mainte- 
nance, remanded the case with in- 
structions to dismiss the libel. The 
City of Norwich, 279 Fed. 687, 159 
al 88, LRA1918C 795 [rev 274 Fed. 
374]. 


Desertion as criminal offense pun- 
ishable by: 


Forfeiture of wages see infra §§ 244- 
279. 


Imprisonment see infra § 823. 


Right of destitute deserter to be re- 
turned home by consul see infra § 
146. 


34. 


35. 
668. 


[a] At port of refuge. ‘There 
must be some other act besides the 
discharge of the crew, in order to ef- 
fect a termination of the voyage ata 
port of refuge. Key West was sim- 
ply a port of refuge. It was treated 
as such by the owners, and not oth- 
erwise. So far as appears, no effort 
was made to obtain cargo there. 
Nothing was done indicating an in- 
tention to undertake a new voyage 
there. The old crew were not dis- 
charged until their discharge was or- 
dered by telegraph from the owners 
in New York after it was learned that 
new spars could not be obtained in 
Key West, and the vessel was to be 
delayed while repairing the old spars 
and rigging a jury mast; and as soon 
as this was done the vessel proceeded 
with her ballast, but without cargo, 
to New York. Under such circum- 
stances, in my opinion, New York, and 
not Key West, was her port of final 
discharge. In this view, when the 
seamen were discharged in Key West 
they should have been paid the cost 
of their passage to New York. Evi- 
dently, they were willing to be dis- 
charged there, provided they -were 
paid the cost of a passage to New 
York, but not otherwise. Having con- 
sented to a discharge at Key West, 
justice will be done by awarding each 


Uriarte v. U. S., 14 F. (2d) 164. 
Schermacher vy. Yates, 57 Fed. 


of them the price paid for the pas- 
sage home, which was $22. Let a 
decree to this effect be entered.” 
sobermacner v. Yates; 57 Fed. 668, 


_,36. Maintenance and cure see infra 
§§ 582-633. 


Wages see infra §§ 224-232. 


37. Harvey v. Smith, 35 Fed. 367; 
The Centennial, 10 Fed. 397, 4 Woods 
50; Brunent v. Taber, 4 F. Cas. No. 
2,054, 1 Sprague 243; Callon v. Wil- 
liams, 4 F. Cas. No. 2,324, 2 Lowell 1. 


one The Belle of Oregon, 19 Fed. 
39. The Belle of Oregon, supra. 

shawt McDonald v. U. S., 292 Fed. 
[a] Meaning of “return.”—‘Provi- 


sion was made for transportation and 
subsistence, if return was not made 
to the Pacific Coast for officers and 
men who desired return transporta- 
tion to Seattle. It will be noted that 
the articles provide for ‘return trans- 
portation to Seattle’; not merely 
transportation to Seattle. The word 
‘return’ must be given its full mean- 


ing, as intended by the parties at the ~ 


time the articles were signed. It 
implies going back to a former loca- 
tion. - We believe that the ar- 
ticles intended that, for seamen who 
signed on at Seattle, return trans- 
portation was intended for them to go 
back to Seattle, in the event that the 
vessel did not call there upon her re- 
turn to the United States. The lan- 
guage should not be strained or tor- 
tured into the meaning that seamen 
who signed on in England would ob- 
tain return transportation to Seattle 
when the vessel landed in New York. 
Criticism offered by way of sugges- 
tion as to language which might have 
been used to express what the parties 
intended, is not helpful. We think 
the parties made plain their intent in 
the phrase employed. It was a bona 
fide return that was intended; thus 
the use of the phrase ‘cash will not be 
paid in lieu of transportation.’” Mc- 
Donald v.-U. S., 292 Fed. 593, 595. 


41. The William Martin, 29 F. Cas. 
No. 17,698, 1 Sprague 564, 


“Share of earnings or lay instead of 
wages see infra §§ 548-581. 


§§ 189-144] 


Voyage. Where the owner voluntarily abandons the. 
voyage prior to arrival at the port of final discharge, 
the seamen are entitled to expenses home.*? 


[§ 140] c. Ice Conditions Stopping Navigation. 
Where the matter is not regulated by express con- 
tract, and a voyage is delayed or broken up by clos- 
ing of navigation on account of ice, seamen are en- 
titled to the expense of return to port of shipment.** 


[§ 141] d. Seizure of Ship under Judicial Proc- 
ess. Where the voyage is terminated by reason of 
the seizure of the ship under judicial process, the 
seamen are entitled to transportation and subsistence 
from the domestic port of seizure to the port of ship- 
ment,*## and to living expenses during the period 
necessarily spent waiting in the port of seizure.*° 


[§ 142] e. Condemnation for Unseaworthiness. 
Under general maritime law seamen on a vessel con- 
demned and sold at an intermediate port as unsea- 
worthy are entitled to the expense of their return 
home.*® But statutes providing for all cases of dis- 
charge of seamen in foreign ports, and making pro- 
vision for the return of destitute seamen at the ex- 
pense of a fund created thereunder,*’ have been 


42. The City of New Orleans, 33 
Fed. 683. 


[a] Round trip not completed 


SEAMEN 


are shipped without 
voyage from Chicago to Erie, Pa., and 
with no express agreement as to their’ 


[56 C.J.] 959 


construed as modifying this rule of general maritime 
law,*® and as precluding recovery from the employer 
of expenses of return home of seamen left in a for- 
eign port on condemnation of the vessel for unsea- 
worthiness, where it does not appear that the em- 
ployer culpably sent her to sea in an unseaworthy 
condition.*® 


[§ 143] f. Capture. Under statutes providing for 
the return transportation of destitute seamen whose 
service has terminated sooner than contemplated, by 
reason of the loss or wreck of the vessel,°° capture 
of the ship as a prize of war constitutes a loss thereof 
to her owners entitling her seamen to return trans- 
portation.>1 


[§ 144] g. Wreck or Stranding of Vessel. In the 
absence of a statute so providing, seamen of a 
wrecked ship cannot recover from their employer a 
transportation allowance for the journey from the 
place of wreckage to a foreign port.®? A statute pro- 
viding that where the service of any seaman termi- 
nates before the period contemplated in the agree- 
ment, by reason of the loss or wreck of the vessel, 
such seaman shall be considered a destitute seaman 
and transported to his port of shipment, as provided 


articles for aj ever, that the time of the allowance 


of living expenses appears in some 
cases to be rather a lengthy one. It 


merely because employer changed his 
mind. The City of New Orleans, 33 
Fed. 683. 


43. Boulton v. Moore, 14 Fed. 922, 
11 Biss. 500; The Hudson, 8 Fed. 167; 
The Zack Chandler, 7 Fed. 684, 10 
Biss. 372; Worth v. The Lioness No. 
2, 3 Fed. 922, 2 McCrary 208. 


[a] Where a number of seamen 
ship from a number of different ports, 
each is entitled to expenses of return 
to the particular port from which he 
shipped. The Hudson, 8 Fed. 167. 


[b] Voyage to definite port.— 
Where the voyage of a vessel on the 
Great Lakes was interrupted by ice 
forcing the vessel to lay up at Escan- 
oba instead of proceeding to her des- 
tination at Erie, Pa., and where there 
were no shipping articles and no 
agreement as to the fights of the 
parties in event the voyage should be 
delayed by the onset of winter, and 
where both employer and seamen 
treated the contract of service as ter- 
minated upon the laying up of the 
vessel for winter, the seamen were 
entitled to the expenses of their re- 
turn to the port of shipment at Chi- 
cago. Boulton v. Moore, 14 Fed. 922, 
11 Biss. 500. 


[ce] No particular port; towage 
voyage.—Where libelants shipped re- 
spectively at Pittsburgh and Louis- 
ville, without shipping articles or 
any express statement as to the pro- 
posed voyage, but all parties knew 
that the vessel was engaged in tow- 
ing barges from one point on the 
Ohio river to another point on the 
same river, and also to different 
points on the Mississippi river, and 
where on encountering ice on the Mis- 
sissippi the vessel laid up at Bush- 
burg, and because of uncertainty as 
to how long ice would continue to pre- 
vent navigation libelants were dis- 
charged, they were entitled to the 
necessary expense of return to their 
respective ports of shipment. Worth 
v. The Lioness No. 2, 3 Fed. 922, 2 Mc- 
Crary 208. 


[d] Port of shipment or different 
port of destination.—Where seamen 


rights on termination of the voyage 
by winter precluding further naviga- 
tion, on such termination at an inter- 
mediate port (1) they were held enti- 
tled to traveling expenses to the port 
of shipment (The Zack Chandler, 7 
Fed. 684, 10 Biss. 372), (2) although 
the court stated that if circumstances 
had made this appear more equitable, 
it would have decreed expenses to 
port of destination instead (The Zack 
Chandler, supra). 


44. The Trader, 17 F. (2d) 623; 
The Washington, 296 Fed. 158; The 
Gazelle, 10 F. Cas. No. 5,289, 1 Sprague 
378. 


[a] Rule applied.—Where the sea- 
men shipped from New Orleans, and 
the vessel was seized in Charleston, 
her seamen were entitled to transpor- 
tation, with subsistence en route, 
from Charleston back to New Orleans. 
The Trader, 17 F. (2d) 623. 


[b] Law of Hamburg.—Where a 
vessel of German registry shipped 
seamen for a voyage from Hamburg 
to New York-.and return, and in New 
York the vessel was seized and sold 
under judicial process, the Hamburg 
law formed part of the contract and 
under such law the seamen were en- 
titled to either a free passage from 
New York to Hamburg or to two 
months’ extra wages. The Blohm, 3 
F. Cas. No. 1,556, 1 Ben. 228. 


Extra wages on discharge in foreign 
port see infra §§ 408-421. 


45. The Trader, 17 F. (2d) 623; 
The Gazelle, 10 KF. Cas. No. 5,289, 1 
Sprague 378. 


[a] Duty to minimize expenses.— 
“The next question is as to the allow- 
ance by the commissioner of living 
expenses. Counsel for the seamen 
concede that it would be inconsistent 
to allow double wages under the 
statute, and also living expenses; 
but, inasmuch as I have disallowed 
the double wages, it is proper to con- 
sider the question of the allowance 
of living ‘expenses. In this respect 
I think the commissioner’s report 
should be sustained. I may say, how- 


is the duty of seamen in cases of this 
sort, where their employment is ter- 
minated, to endeavor to minimize the 
damages as much as possible, and ei- 
ther obtain other employment or re- 
turn to their homes at the earliest 
date practicable. In this case, how- 
ever, there were peculiar hardships 
connected with the delay in the pay- 
ment of the actual wages, and ship- 
ping at Charleston is unfortunately 
rather small, and the court knows that 
the able counsel for the seamen did 
everything in their power to arrange 
for them to obtain other employment 
or return to their homes as soon as 
possible. I shall therefore allow the 
living expenses money for the time 
set forth in the commissioner’s re- 
port in this case, but desire to say 
that hereafter the court expects the 
seamen to make every effort to mini- 
mize the damages, and will scrutinize 
very closely all claims for living ex- 
penses in cases of this sort.” The 
Trader, 17 F. (2d) 623, 627. 


[b] Board at $3.50 per week al- 
lowed.—The Gazelle, 10 F. Cas. No. 
5,289, 1 Sprague 378. 


46. The Dawn, 7 F. Cas. No. 3,666, 
2 Ware 126; Worth v. Mumford, 1 
Hilt. (N. Y.) 1. See Kelly v. Otis, 23 
Fed. 903 (stating text rule but decid- 
ed under statute modifying such rule). 


- 47. See statutory provisions. And 
see infra §§ 145-147. 

48. Kelly v. Otis, 23 Fed. 903. 

49. Kelly v. Otis, 23 Fed. 903; 


Hoffman v. Yarrington, 12 F. Cas. No. 
6,580, 1 Lowell 168. 


50. See statutory provisions. 
see infra §§ 144-147. 


51. The Edna, 291 Fed. 379. 
52. Villigas v. U. S., 8 F. (2d) 300. 


fa] Sunk in Arabian Sea.—Where 
government-owned steamship was 
wrecked and sunk in Arabian Sea, 
part of crew proceeding to England 
were not, under Revised Statutes, en- 
titled to transportation allowance. 
Villigas v. U. S., 8 F. (2d) 300. 


And 


960 [56 C.J.] 
in other statutes relating only to transportation from 
a foreign to a United States port,®? must be con- 
strued as in pari materia with the statutes to which 
reference is made,** and when so construed does not 
give seamen of a vessel stranded on a foreign coast, 
thence proceeding under air compressors to a United 
States port, and there properly abandoned by her 
crew as unseaworthy, the right to transportation 
from such port to another United States port which 
was that of shipment.®° 


[§ 145] D. Return of Destitute’® Seamen by Con- 
sul and Similar Officials—1. Under American Law— 
a. In General. Under statutes empowering Ameri- 
ean consuls to send home destitute American seamen, 
in American vessels,*? the consul is the proper judge 
as to what vessel should receive and transport a 
destitute seaman to the United States.°° Seamen 
sent home under such statutes are bound to work.°® 


Seaman wrongfully discharged®® abroad cannot 
be compelled to ship as a seaman for return in an- 
other vessel of the same owners.®°? 


Seaman of foreign nationality, while employed in 
merchant ships of the United States, is an American 
seaman within the meaning of the statute.°? 


[§ 146] b. Destitute Deserters.°* Under United 
States statutes relative to return of destitute sea- 
men,®* a consul may require an American vessel to 
receive and transport a destitute seaman, even 
though the latter is a deserter from another Ameri- 
can vessel.® 

[§ 147] 2. Under English Law. Under English 
statutes empowering specified officials to send home 
distressed British seamen on British vessels,°® the 
question of what constitutes a “distressed seaman” 


SEAMEN 


ship to bring the seaman to the Unit- 


[§§ 144-148 


within the meaning of the statutes is one of fact.°7 
Under statutes making ship owners lable for the 
maintenance and return home of all distressed sea- 
men left in foreign ports, and further making the 
owner liable for “necessary” medical care, but reliey- 
ing the owner from liability for medical care of 
seamen suffering from venereal disease,°* where the 
Crown pays all expenses of a seaman left in a foreign 
port because suffering from a venereal disease, it may 
recover from the owner the cost of his return home**® 
and of his maintenance in the foreign port,*® but 
cannot recover medical expenses.** 


[§ 148] E. Apprehension and Return of Desert- 
ers.‘2, Under applicable statutes and treaties,*® it 
has been held that the power to return deserting 
foreign seamen from the United States to their own 
country rests with federal’* and not with state*® 
officers, and that upon the consul’s written’® appli- 
cation, stating that the seamen deserted while in a 
United States port,‘* and upon due proof that they 
belonged to the crew of the ship in question,*® sea- 
men should be returned to the consul of the country 
to which they belong.*® Modern federal statutes re- 
pealing acts for the apprehension of deserters have 
been construed as applicable only to seamen on ves- 
sels owned by citizens of the United States,*® and 
the provision of the Seaman’s Act of 1915, repealing 
statutes providing for the apprehension and delivery 
of seamen deserting from foreign vessels, does so 
only in so far as the subject is not controlled by 
treaty or convention with foreign governments.®! 
Under such modern statutes,8? and where the mat- 
ter is not otherwise regulated by treaty or conven- 
tion, seamen deserting from foreign vessels should 
not be arrested,** nor imprisoned,’* nor delivered to 
the master;*® and state statutes are ineffectual to 


§ 146. 


53. See statutory provisions. And 
see infra §§ 145, 146. ed States. 
54. The Jacob Luckenbach, 36 F. 


(2d) 381. 
55. The Jacob Luckenbach, supra. 


56. Return of destitute seamen 
where ship is: 


Captured see supra § 143. 
Wrecked see supra § 144. 
57. See statutory provisions. 
Relation of consuls to seamen gen- 
erally see infra §§ 808-813. 


58. Matthews v. Offley, 16 F. Cas. 
No. 9,290, 3 Sumn. 115. 


59. U. S. v. Salisbury, 
No. 16,214, 2 NYLegObs 53. 


60. Discharge of seaman see supra 
§§ 62-108. 


61. Burke v. Buttman, 
No. 2,160, 1 Lowell 191. 


62. Matthews v. Offley, 16 F. Cas. 
No. 9,290, 3 Sumn. 115. , 


63. Apprehension and return of de- 
serters see infra § 148. 


64. See supra § 145. 


65. Matthews v. Offley, 16 F. Cas. 
No. 9,290, 3 Sumn. 115; 7 Op. Atty.- 
Gens GUE SoiizeswUy Ss. Rev. St-C1 878) 
§ 4577. 

[a] Whether the deserter’s vessel 
is in port or not at the time when 
the seaman becomes destitute, does 
not supersede the authority of the 
eonsul to require another American 


27 oW. Cass 


4 F. Cas. 


Matthews v. Offley, 16 F. 
Cas. No. 9,290, 3 Sumn. 115. y 


66. See Shipping and Navigation, 
26 Halsbury L. Eng. pp 56, 57. 


67. Board of Trade v. The Glen- 
park, [1904] 1 K. B. 682 (holding that 
it is a question of fact in each case 
whether a Seaman who has been ship- 
wrecked and in distress abroad is a 
“distressed seaman” within the mean- 
ing of the Merchant Shipping Acts of 
1894 and 1898, and that a seamnan may, 
however, be a ‘‘distressed seaman’ 
within the meaning of those acts, and 
as such entitled to relief under the 
acts notwithstanding he has been paid 
arrears of wages sufficient to cover 
his passage home and maintain him 
in the meantime). 


68. See statutory provisions. 


69. Board of Trade v. Anglo- 
American Oil '‘Co., [1911] 2 K. B. 225. 


70. Board of Trade v. Anglo-Amer- 
ican Oil Co., supra. 


[a] “Maintenance” in the sense of 
board and lodging may be recovered. 
Board of Trade v. Anglo-American 
Oil Co., supra. 


71. Board of Trade v. Anglo- 
American Oil Co., Supra. 
[a] Medical expenses are not 


“maintenance” within the meaning of 
the statute. Board of Trade v. An- 
glo-American Oil Co., supra. 


72. Deserter’s right to maintenance 
and return transportation see supra 


Punishment by: 
CC eae aboard ship see infra § 


Forfeiture of: 

Effects see infra § 729. 

Wages see, infra §§ 244-279. 
Imprisonment see infra § 823. 


73. See provisions of statutes and 
treaties. 


74 Matter of 
Cast CN. yaolele 


75. Matter of Leon, supra. 


76. In re, Bruni, 4 Barb. GN, aye) 
193. 


77. In re Bruni, supra. 


78. Tucker v. Alexandroff, 183 U. 
S. 424, 22 SCt 195, 46 L. ed. 264 [rev 
107 Fed. 437, 48 CCA 97]. 


[a] Ship’s register.—Proof that 
the alleged deserter belonged at the 
time of desertion to a particular ship 
is ordinarily established by the ship’s 
register, or similar official document. 
Tucker v. Alexandroff, 183 U. S. 424, 
22 SCt 195, 46 L. ed. 264. 


79. U.S. v. Kelly, 108 Fed. 538. 
80. Fx p. Larsen, 233 Fed. 708. 

81. Ex p. Larsen, supra. 

82. See supra text and notes 80, 81. 
83. Ex p. Larsen, supra. 

84. Ex p. Larsen, supra. 

85. Ex p. Larsen, supra. 


Leon, 1 Edm. Sel. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 148-153 


change the rule.®® 


In the Kingdom of Hawaii, prior to the islands’ 
becoming United States territory, it was held under 
applicable statutes and treaty provisions that a Unit- 
ed States seaman once arrested for desertion and 
turned over to the United States consul, could not be 
again arrested and held for the same desertion.*? 
A seaman could not be arrested and confined as a 
deserter where he left the ship after completion of 
the cruise for which he shipped.87% A French sea- 
man serving aboard a United States vessel was sub- 
ject to arrest and detention at the instance of United 
States authorities.*§® 


[§ 149] F. Penalty for Failure To Return. Fail- 
ure to bring back own crew. In the United States by 
statute masters of vessels engaged on foreign or 
whaling voyages must, under penalty, return the 
seamen to the United States.89 


SEAMEN iy ae 


(56. Co115 961 


Refusal to receive and return destitute seamen, 
Neither the consul®® nor the vice-consul®* is a prop- 
er party plaintiff in an action to recover statutory 
penalties for the master’s refusal to receive and re- 
turn destitute seamen.?? 


[§ 150] G. Damages for Wrongful Abandon- 
ment®*—1. In General. Wrongful abandonment of 
a seaman is a tort,®* remediable by the maritime 
law,®> and for which damages may be recovered.?® 


[§ 151] 2.‘Persons Liable. The master of the 
ship may be held personally liable in damages for 
his wrongful abandonment of a seaman.°®* 


[§ 152] 3. Parties. The shipowner may be joined 
with the master as party defendant in an action at 
law in a state court to recover damages in tort for 


- the master’s wrongful abandonment of a seaman.°® 


: X. WAGES°®? 


[§ 153] A. In General. The claims of seamen for 
wages are highly favored by the courts. It has been 
stated that the foundation of the seaman’s right to 
wages is his service,? and not a written contract.® 


But the general rule is that the seaman, in order to 
prove himself entitled to wages, must show a valid 
contract of employment,* and a performance thereof 
by serving until the voyage is ended or the term of 


86. Ex p. Larsen, supra (constru- 
ing and considering Va. Code [1904] 
§§ 2004, 2005). 


5 87. Matter of Kauffman, 2 Hawaii 
13. 


Ae Matter of Evans, 2 Hawaii 

1; 

ee: Matter of Flanchet, 2 Hawaii 
39. USCA tit 46 $§ 677. 


[a] Under the former statute regu- 
lating the matter (1) masters en- 
gaged on foreign voyages were re- 
quired to enter into a bond to deliver 
to the boarding officer, who came on 
board their ships at the first home 
port they reached, a certified copy of 
the list of the crew, and to produce 
the persons named therein to such 
boarding officer. 2 U. S. St. at L. p 
203. (2) The master was not liable 
on the bond if the vessel was sold in 
a foreign port (Montell v. U. S., 17 F. 
Cas. No. 9,728, Taney 24), (3) ORRLL 
the seamen absconded, died, or were 
forcibly impressed into other service, 
or if by reason of sickness the mas- 
ter was relieved from his command 
in a foreign port and was superseded 
by another (U. S. v. Page, 27 EF. Cas. 
No. 15,986a), (4) or if the seamen 
were discharged in a foreign port 
with the consent of the American 
consul (U. S. v. Hatch, 26 F. Cas. No. 
15,325, 1 Paine 336; U.S. v. Parsons, 
27 F. Cas. No. 16, 002, 1 Lowell 107): 
(5) nor were they required to return 
to the United States foreign seamen 
shipping at their home for a particu- 
lar voyage, ending where it began (U. 
S. v. Parsons, supra). (6) The bond 
given under this statute was valid, 
although it was not expressed to be 
taken in pursuance of it. U. S. ¥y. 
Hatch, supra. (7) A master on a 
whaling voyage was not required to 
enter into a bond. Taber v. U. S., 23 
WiCas. No, 13,122,.0 (Story: 1. 


Abandonment of seamen as ground 
for: 


Criminal prosecution see infra §§ 832- 
838. 


Damages see infra §§ 150-152. 
90. Matthews v. Offley, 16 F. Cas. 
[56 C. J.—61] 


No. 9,290, 3 Sumn. 115. 


91. Matthews v. Offley, 16 F. Cas. 
No. 9,290, 3 Sumn. 115. 


92. Return by consuls see supra 
§§ 145-147. 


93. Abandonment as ground for: 


aN Noel prosecution see infra §§ 832— 


Penalty see supra § 149. 
Discharge of seamen see supra §§ 


Ney 


Keep v. White, 195 App. Div. 
736, 137 NYS 736. 


95. Keep v. White, supra. 


96. Smith v. Jordan, 22 F. Cas. No. 
13,068, Brunn. Coll. Cas. 627; Keep v. 


eee 195 App. Div.,736, 187 NYS 
[a] Maliciously left behind in Ber- 


muda.—Keep v. White, 195 App. Div. 
N86, 187 NYS | 736. 


[b] Marooned on savage isle.— 
Where libelant, a cooper on a whal- 
ing ship, was wrongfully disrated and 
was then put ashore on the Pacific 
island of Lahababoo, which was in- 
habited only by savages, and escaped 
only through the humanity of the 
master of a British vessel stopping at 
Lahababoo for supplies, he was en- 
titled to damages for tort, and four 
hundred and sixty five dollars was not 
excessive. Smith v. Jordan, 22 F. Cas. 
No. 13,068, Brunn. Coll. Cas. 627. 


[ec] Recovery is not limited to 
maintenance and cure where a sea- 
man is wrongfully abandoned in a 
foreign port, as such abandonment is 
a breach of the shipmaster’s personal 
obligation for which damages in tort 
may be recovered. Keep v. White, 
195 App. Div. 736, 187 NYS 736. 


Right of abandoned seaman to: 


Expenses of return see passim supra 
§§ 131-147, 104. 


Wages see passim RE! §§ 216- 221, 
231, 398-407. 


97. Keep v. White, 195 App. Div. 
736, 187 NYS 736. 


98. 


Keep v. White, 195 App. Div. 


736, 187 NYS 736. 
99. Cross references: 
Compensation of other mariners: 


aber see Shipping [36 Cyc 140- 


Pilot see Pilots §§ 35-63. 
Deceascd Seaman see infra §§ 792, 


Exemption of seaman’s wages see Ex- 
emptions §§ 60, 117. 


Garnishment see Garnishment 8 217 
text and note 83 [ec]. 


Lay or share of earnings see infra §§ 
548-581. 


Specification of wage rate in ship’s 
articles see supra § 49. 


Validity of wage regulations see su- 
pra § 19 


What law governs see passim supra 
§§ 6-17. 


1. The City of Norwich, 279 Fed. 
687, 159 CCA 88, LRA1918C 795 [rev 
te 374]; The Idlehour, 63 Fed. 


2. Mahoon v. The Glocester, 16 F. 
Cas. No. 8,970, Bee 395, 2 Pet. Adm. 
403; The Trial, 24 Fed. Cas. No. 14,- 
170, Blatchf. & H. 94. 


“The articles are not the true 
foundation of a seaman’s claim. If 
one or more mariners should enter on 
board a vessel, with the knowledge 
and consent of the master, should re- 
ceive his orders and perform the du- 
ties of the station, they would be en- 
titled to customary wages, or a pro- 
portion of the booty taken in common 
with the rest of the crew, although 
they had signed no articles at all; the 
right is not founded in the articles, 
but in the service.’”” Mahoon v. The 
Glocester, 16 F. Cas. No. 8,970, Bee 
395, 2 Pet. Adm. 403. 


3. The Trial, 24 F. Cas. No. 14,170, 
Blatchf. & H. 94; Mahoon v. Glocester, 
16 F. Cas. No. 8,970, Bee 395, 2 Pet. 
Adm, 403; 


4 The Cliftwood, 280 Fed. 726; 
The City of Norwich, 279 Fed. 687, 
159 CCA 88, LRA1918C 795 [rev 274 
Fed. 374]; Neilson v. The Laura, 17 
F. Cas. No. 10,092, 2 Sawy. 242; The 
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service has expired,® or a legal and sufficient excuse 
for non-performance.® 


Hired after voyage had begun. The fact that the 
seaman was engaged at a foreign port during the 
voyage and not at the commencement thereof does 
not deprive him of the right to wages.‘ 


[§ 154] B. Term of Employment—1l. For Voy- 
age—a. In General. Seamen hired for the voyage 
are entitled to wages until completion of the voy- 
age,® but if the voyage is never completed may lose 
their right to wages.® 


[§ 155] b. What Constitutes Completion of Voy- 
age.t° As respects the matter of wages, the voyage 
is completed on arrival at the port of final dis- 
charge,'t but does not end on arrival at an inter- 
mediate port,?? nor until mooring at the vessel’s dock 
within the port of discharge.** 


[§ 156] c. Wages for Period of Detention after 
Completion of Voyage. Seamen detained aboard 
ship after completion of the voyage are entitled to 
wages for the period of detention, where such de- 
tention resulted from fault of the employer,'* even 


SEAMEN 


[§§ 153-159 


though they did no work during such period.*? 


[§ 157] 2. For Specified Length of Time. Where 
the seaman’s employment is for a specified period 
rather than for the voyage, the vessel’s return to 
the port of shipment is not a condition precedent to 
payment of wages.?® 


[§ 158] 3. For Indefinite Period.” 
sence of some usage or custom to the contrary,** 
seamen employed without an agreement as to the 
duration of the service may be discharged without 
previous notice, and can recover only for the time 
actually served.?® 


[§ 159] 4. By Month. In:the case of a seaman 
hired at monthly wages, it has been held that there 
is an implication that the engagement is by the 
month,?° terminable by either party at the end of 
any month,” and that on discharge before the ter- 
mination of 4 month the seaman is entitled to wages 
for the entire period.** It has also been held that 
until completion of a month’s service the seaman has 
not earned?® and cannot recover,?* any wages where 
he leaves of his own accord. Other authorities have 
construed a hiring at monthly wages as for an in- 


In the ab-- 


Robert Noble, 20 F. Cas. No. 11,894, 1 
Lowell 57; Wilcocks v. Palmer, 29 F. 
Cas. No: 17,6388; 3> -Washy. Cy C7248); 
McArthur v. The Johnson, 18 B. C. 94. 
See Carter v. Hall, 2 Stark. 361, 3 ECL 
445,171 Reprint 673 (purser’s steward 
on board a king’s ship cannot recover 
wages from the purser upon an im- 
plied contract). 


[a] No agreement at all.—‘In this 
case, there having been no agreement 
entered into for wages on any particu- 
lar voyage, there is nothing on which 
I can base a decree for libelant as to 
wages. lLibelant went upon the ves- 
sel, expecting to'go upon a voyage; 
he worked during the time the vessel 
was in port at the rate of wages 
which he expected to be paid on the 
contemplated voyage, but no agree- 
ment was ever entered into for the 
voyage, nor did libelant sign the ship- 
ping articles, and the articles between 
the ship and the other seamen were 
not signed until after libelant was 
injured. In the absence of any agree- 
ment fixing any wages for any par- 
ticular voyage, I do not see how I can 
allow any wages for any particular 
voyage.’ The Cliftwood, 280 Fed. 726, 
727. 


[b] Neither express contract of 
hiring nor one based on quantum 
meruit.—McArthur v. The Johnson, 18 
eC 2104: 


{[c] Where the agreement is void 
for lack of consideration wages can- 
not be recovered thereunder. Neilson 
Va henvuaurawl (ob. @©ash Now) 0,00 Zsa 
Sawy. 242. 


[d] Subsequent agreement fraudu- 
lently obtained does not affect the 
right of the seamen to recover wages 
under the original agreement. Baker 
v. Corey, 19 Pick. (Mass.) 496. 


Specification of wages in shipping 
articles see supra § 49. 


5. The City of Norwich, 279 Fed. 
687, 159 CCA 88, LRA1918C 795 [rev 
274 Fed. 374]; Wilcocks v. Palmer, 
JO Hie OAs. INO, 175,633,383 Wash: ‘C. GC; 
248; Crombie v. Canadian Govt. Mer- 
chant Marine, Ltd., 21 Can. Exch. 299, 
68 DomLR 314. 


General duty of seaman to perform 
work see supra §§ 111-114. 


6 The City of Norwich, 279 Fed. 


687, 159 CCA 88, LRAI1918C 795 [rev 
274 Fed. 874]; The Leiderhorn, 99 
Fed. 1001; Singstrom v. The Hazard, 
22 FE. Cas. No. 12,905, 2 Pet. Adm. 384; 
Willcocks v. Palmer, 29 F. Cas. No. 
17,638, 3 Wash. C. C. 248; O’Neil -v. 
Armstrong, [1895] 2 Q. B. 70 [aft 
[1895] 2 Q. B. 418]; Lloyd v. Sheen, 
10 Aspin. 75. 


[a] Refusal by the master to al- 
low performance does not bar the sea- 
men of their right to wages where 
they manifest their readiness and 
willingness to perform by presenting 
themselves at the wharf where the 
boat lies. The Acorn, 32 Fed. 638. 


Particular excuses for failure to 
perform see passim infra §§ 172-313. 


7 Gardner v. The New Jersey, 9 
F. Cas. No. 5,233, 1 Pet. Adm. 2238. 


8 Stratton v. Babbage, 23 F. Cas. 
No. 13,527. 


9. The Helen Fairlamb, 251 Fed. 
412; The Baltic Merchant, Edw. 86, 
165 Reprint 1041. See The H. C. 
Wahlberg, 87 Fed. 361, 31 CCA 6 
(where, in a case involving distribu- 
tion of the proceeds of a vessel after 
sale, the court held that seamen ship- 
ping under articles providing that 
they should be entitled to no wages 
until return to the home port, by re- 
fusing at an intermediate port to pro- 
ceed with the voyage forfeited their 
right to pay). 


‘When the pay is for the run or for 
the voyage, generally speaking, noth- 


ing is earned unless the voyage is 
completed.” The Helen Fairlamb, 
251 Fed. 412. 

Particular statutes and circum- 


stances affecting right to wages for 
uncompleted voyage see infra §§ 173- 
211. 


10. End or completion of voyage 
generally see supra § 4. 


11. The Scarsdale, 74 L. J. Adm. 
1893) 


12. Stratton v. Babbage, 23 F. Cas. 
No. 13,527. 


{a] TIllustration.—The voyage is 
not terminated within the meaning of 
articles providing for its termination 
at a port of discharge in the United 
States, by the arrival of the vessel 


at a port which is not a port of dis- 
charge and the seamen are entitled to 
wages up to the time the vessel ar- 
rives at sucha port. Stratton v. Bab- 
bage, 23 F. Cas. No. 13527. 


13. The Baltic Merchant, Edw. 86, 
165 Reprint 1041. 


[a]. Mere arrival in river of home 
port is not such a completion of the 
voyage as entitles seamen to their 
wages, where the ship has not yet 
been moored. The Baltic Merchant, 


‘Hdw. 86, 165 Reprint 1041. 


14. The Sonderborg, 40 F. (2d) 652 


1 [mod on other grounds 47 F. (2d) 
WS: 
[a]. Ship’s failure to have proper 


consular crew list.—The Sonderborg, 
40 EF. (2d) 652 [mod on other grounds 
47 F. (2a) 723). 


15. The Sonderborg, 40 F. (2d) 652 
ee on other grounds 47 F. (24d) 


16. Olsen v. 
Fed. 314. 


17. Hiring by the month as for 
indefinite period see infra § 159 text 
and notes 25-27. 


18. See Moore v. Neafie, 3 Fed. 650 
(an established usage of a certain 
port by which employees in the 
steam-tug service are authorized to 
leave at any time, and their employ- 
ers are permitted to discharge them 
at any time, their wages to be paid up 
to the time of their leaving, is not un- 
reasonable, nor invalid as being con- 
trary to a positive rule of law nor as 
against public policy). 


19. The Rescue, 116 Fed. 380; The 
Pacific, 18 Fed. 703; Marsland v. The 
Yosemite, 18 Fed. 331. 


20. The Hudson, 12 F. Cas. No. 6,- 
831, Olcott 396. 


21. The Hudson, 12 F. Cas. No. 6,- 
831, Olcott 396. 


22. The Hudson, supra. 


23. Burke v. The Amla, [1929] Can. 
Exch, 194, [1929] 4 DomLR 873. 


24. Disbrow v. The Walsh Bros., 
36 Fed. 607; Burke v. The Amla, 
[1929] Can. Exch. 194, [1929] 4 Dom 
LR 873. 
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For later cases, developments and changes in the law see Annotations, same title and section number, 


a 


§§ 159-163] 


definite period which may include fractions of a 
month,?° and held that on discharge either at the 
end of a month or during a month, the seaman can 
recover wages only for the period of actual service,”°® 
unless a contrary custom is proved.?* ' 


[§ 160] C. Rate of Pay?*—1. Where Not Fixed 
by Contract.2® Where no agreement has been made 
as to wages, a seaman is entitled to recover such 
amount as may reasonably be due on the theory of 
quantum meruit.®° 


“Shanghaied” seaman compelled to serve against 
his will is entitled to such reasonable compensation 
as the court may deecree,*1 and the master cannot 
fix his rate of wages.°? 


Minor disaffirming his contract of shipment** may 
recover the reasonable value of his services.?4 


[§ 161] 2. Where Fixed by Contract—a. Written 
Contract. In case of dispute as to the amount of 
wages agreed on, the shipping articles will con- 
trol,?> the seaman being competent to bind himself 
thereby,*° unless the articles are shown to be invalid 
by a reasonable and satisfactory preponderance of 
evidence.** The invalidity of the articles may be 
shown by parol.*8 
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Where contract is ambiguous as to the rate of 
wages, the court will adopt the construction most 
favorable to the seaman.®® 


Where stipulated rate is substantially below cus- 
tomary rate, it has been held that seamen are entitled 
to the customary rate in the absence of clear proof 
that the lower rate stipulated was specifically called 
to their attention at the time of signing articles.*° 


[§ 162] b. Oral Contract. Where there is no writ- 
ten contract: governing the rate of wages, seamen 
may prove a parol agreement covering the matter,** 
and on due proof of an oral contract to pay the cus- 
tomary rate, seamen are entitled to recover the rate 
specified in the oral contract.*? If the employer 
claims the oral contract was for a less rate, and the 
evidence does not clearly establish such oral con- 
tract, the seamen will be entitled to wages at the 
customary rate.** 


[§ 163] 3. Fixed by Statute. Under statutes in 
effect providing that seamen shipped contrary to 
law shall have an absolute right to recover the high- 
est rate of wages paid at the port of their shipment 
for the actual time of their service,** seamen shipped 
without signing articles, contrary to statutes so re- 


25. Razukas v. New York Trap 
Rock Co., 252 Fed. 311; The Rescue, 
116 Fed. 380. 


Indefinite period generally see su- 
pra § 158. : 


26. Razukas v. New York Trap 
Rock Co., 252 Fed. 311; The Rescue, 
116 Fed. 380. 


“In the absence of proof of any set- 
tled usage or custom of the port, an 
engineer employed for a vessel at a 
certain rate of wages per month, 
without any specified term of service, 
may be discharged at any time, either 
during or at the end of a month, 
without previous notice, and can re- 
cover wages only for the time actual- 
ly served.” The Rescue, 116 Fed. 380 
[quot Razukas v. New York Trap 
Rock Co., 252 Fed. 311, 312]. 


27. Razukas v. New York Trap 
Rock Co., 252 Fed. 311; The Rescue, 
116 Fed. 380. 


28. Extra wages see infra §§ 362- 
421. 


Specifying rate in contract see su- 
pra § 49. 


29. Fixed by statute see infra § 
163. 


On renewal or continuance of em- 
ployment see infra § 164. 


30. Folkes v. Proceeds, etc., of The 
General Geo. W. Goethals, 27 F. (2d) 
183; Kelly v. The Topsy, 44 Fed. 631; 
Mahoon v. The Glocester, 16 F. Cas. 
No. 8,970, Bee 395, 2 Pet. Adm. 403. 


[a] Thirty dollars a month held 
reasonable compensation for services 
while vessel in custody of marshal.— 
Folkes v. Proceeds, ete, of The Gen- 


eral Geo. W. Goethals, 27 F. (2d) 
183. 

31. Johnson v. The Karoo, 49 Fed. 
651. 

32. Johnson v. The Karoo, 49 Fed. 
651. 


33. Minor’s right to disaffirm gen- 
erally see Infants § 198. 

34. Belyea v. Cook, 162 Fed. 180; 
The Topsy, 44 Fed. 631. 

35. The Cliftwood, 280 Fed. 726; 


The Elvine, 19 Fed. 528; Smith v. The 
Joshua Levines, 4 Fed. 846; The At- 


lantic, 2 F. Cas. No. 620, Abb. Adm. 
451; The Warrington, 29 F. Cas. No. 
17,208, Blatechf. & H. 335; Willard v. 
Dorr, 29 F. Cas. No. 17,680, 3 Mason 
161; Johnson v. Dalton, 1 Cow. (N. 
Y.) 548, 13 AmD 564; Bartlett v. Wy- 
man, 14 Johns. (N. Y.) 260; The Isa- 
bella, 2 C. Rob. 241, 165. Reprint 302; 
Elsworth v. Woolmore, 5 Esp. 84, 170 
Reprint 746; The Prince Frederick, 2 
Hagg. Adm. 394, 166 Reprint 287. 


36. The FElvine, 19 Fed. 528; The 
Atlantic, 2 F. Cas. No. 620, Abb. Adm. 
451. 


37. The Elvine, 19 Fed. 528. 


[a] Proof held insufficient to show 
fraud or mistake.—The Elvine, 19 
Fed. 528. 


38. The Elvine, 19 Fed. 528; The 
Brookline,, 45 F.".Cas. No. 0,937, 1 
Sprague 104; The Cypress, 6 F. Cas. 
No. 3,530, Blatchf. & H. 83; Sheffield 
Vi Page, 20 Shy Cas “anos? 12.7431 
Sprague 285 [aff 18 F. Cas. No. 10,667, 
2 Curt. 377]; The Nonpareil, 33 L. J. 
Adm. 201; The Annie Sherwood, 12 L. 
T. Rep. N. S. 582. 


39. The Nonpareil, 33 L. J. Adm. 
201. 
[a] Payment in dollars of fluctu- 


ating value.—Where the contract pro- 
vided that a seaman hired on an 
English ship for a two year term and 
final discharge either in the United 
States or England should be paid fifty 
dollars per month, and upon his dis- 
charge in England he was offered pay- 
ment in pounds sterling at the then 
prevailing rate of exchange, which 
showed the dollar at a fifty per cent. 
discount from par, or at the rate of 
exchange prevailing when he was en- 
gaged, but it appeared that the value 
of the dollar in terms of sterling was 
less both at time of shipment and at 
time of discharge than it had been 
during the period of service, the court 
held that the ambiguity as to the 
value of the dollar rate of payment 
should be construed most favorably to 
the seaman, and awarded him wages 
at the highest rate of exchange, or 
greatest value of the dollar in terms 
of sterling, which had prevailed dur- 
ing the period of his employment. 
The Nonpareil, Brown. & L. 355, 167 
Reprint 399. 


40. The Annie Sherwood, 12 L. T. 
Rep. N. S. 582. 


[a] Fluctuating currency.—Where 
the ship’s articles expressly provided 
that seamen on an English vessel 
should be discharged in a United 
States port and paid in dollars, or 
their equivalent, at the rate of ex- 
change prevailing at the time of dis- 
charge, and the seamen were in fact 
‘discharged in an English port and of- 
fered payment in pounds sterling 
equivalent to the then prevailing val- 
ue of the dollars due them, but it ap- 
peared that there was a well estab- 
lished custom of paying seamen on 
vessels sailing to the United States 
in dollars at a fixed and arbitrary 
valuation in sterling twice the actual 
value of the dollars at time of libel- 
ants’ discharge, and where the evi- 
dence failed clearly to show that the 
provision for payment at a valuation 
likely to be, and proving, lower than 
the customary valuation was fully 
explained to libelants, the court 
awarded wages in pounds sterling 
equivalent to the customary wvalua- 
tion of the dollar. The Annie Sher- 
wood, 12 L. T. Rep. N. S. 582. 


41. The Warrington, 29 FE. Cas. 
No. 17,208, Blatchf. & H. 336; Wick- 
ham v. Blight, 29 F. Cas. No. 17,611, 
Gilp. 452; The Prince George, 3 Hage. 
Adm. 376, 166 Reprint 445; The Har- 
vey, 2 Hage. Adm. 79, 166 Reprint 
173; The Porcupine, 1 Hagg. Adm. 
378, 166’ Reprint 135. 


42. The Acorn, 15 Fed. 751. 
43. The Acorn, supra. 


“Tf the master of a vessel dispenses 
with shipping articles, and disputes 
arise as to the rate to be paid the 
mariners, the court will incline to-al- 
low their claim to payment at the 
rate paid by other like vessels leav- 
ing the same port at the same time 
on a like voyage. If the seamen can 
be held to a less rate by reason of a 
verbal contract, such contract must 
be clearly expressed.’’ The Acorn, 15 
Fed. 751, 752. 


Rate fixed by statute see infra § 
168. 

44. See statutory provisions; and 
see supra §§ 30-32. 
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s 
quiring, are ordinarily entitled to compensation at 
such rate.4° But such statutes will not be extended 
to include seamen on voyages not clearly within 
their terms,*® and in the absence of language em- 
bracing such voyages, seamen cannot claim the bene- 
fit of such statutes where they serve in trade between 
ports of the same state,*” or of adjoiming states,*® 
nor where the service is on an ordinary fishing voy- 
age.*® Coasting voyages to nonadjoining states have 
been held within the purview of such statutes.°° 


Where seaman ships under oral contract,*! it has 
been broadly held that the oral contract is nugatory 
and that the seaman is entitled to the statutory rate 
of pay.°? Other authority is to the effect that if 
the seaman actually draws the wages promised, he 
cannot recover a larger amount under the statute.°? 


[§ 164] 4. Renewal or Continuance of Employ- 
ment. Seamen remaining aboard ship after termina- 
tion of an express contract of employment by the 
master’s breach thereof,®* or by expiration of the 
term of shipment,®® or seamen shipping for a second 
season without express contract,®® are entitled to be 
paid for their services on the basis of a quantum 


SEAMEN 


[§§ 163-165 


meruit. In computing the rate allowable on the 
theory of quantum meruit the courts may adopt the 
rate of pay originally contracted for,®’ and the orig- 
inal rate has been held proper where seamen tem- 
porarily absent from their ship later rejoin her with- 
out making a new contract,®’ as in the case of re- 
newal of employment during a second season.°? 


‘Where original contract remains unimpaired the 
seaman’s rate of pay for services exceeding the 
prescribed term of employment is governed by such 
contract,®° and no additional pay can be recovered.** 
The fact that the seamen might have secured a valid 
contract for higher wages if they had laid the mat- 
ter before a consul, does not entitle them to higher 
wages where there was neither reasonable oppor- 
tunity nor demand that this be done.*® 


[§ 165] 5. Change of Rate®*® by Express Con- 
tract®4—a. Decrease.®® A provision of the shipping 
articles purporting to make a reduction of wages 
retroactive would be void for lack of mutuality.°® 
If effected by duress, a new contract made during the 
voyage to lower the rate of pay is invalid.°* 


SEIS Preece EBC rp SOR, a Fed. | 3,456, 1 Ware 448. youd that time under circumstances 
3 e arrington, F. Cas. No. . obligating the seamen to remain with 
EES ene eae ooo The pad Ne pede oe ee ee ee cas: ne Ray and gece! once of a Pte 
E. O Stanard 4 Fed PEO: Phot Aus. 5,098: ple Hoe demanded by. the weno 
traliase) He Cas. No. 667, 3 Ware 240; 54. Bingham v. Monroe, 212 Mass.]it further appeared that) 2 contract 
ure ede: : F. Cas. No. 3,456, 1} 455, 99 NE 165. for increased pay was invalid be- 

are is raham v. The Exporter, Heh as cause obtained under duress, the 
10 F. Cas. No. 5,667; Jameson v. The [a] . Deviation.— Where “a Seaman original contract remained unim- 


Regulus, 13 KF. Cas. No. 7,198, 1 Pet. 
Adm. 212; The Warrington, 29 F. Cas. 
No. 17,208, Blatchf. & H. 335; Wick- 
ham v. Blight, 29 F. Cas. No. 17,611, 


the master 


was hired to go to the coast of Maine 
on a lobster fishing trip, and instead 
went south as far as 
Cape Hatteras and returned to Bos- 
ton, such, deviation from the voyage 


paired and the seamen were entitled 
only to the wage rate therein pre- 
scribed. Shanley v. U. S., 294 Fed. 
502 [rev 274 Fed. 691]. 


Gilp. 452, terminated the express contract for 61. Shanley v. U. S., 294 Fed. 502 
fa] MTlustration.—Where the mate,}| wages, and ones the een to| [rev 274 Fed. 691]. 

acting under general authority to hire | recover on a quantum meruit. ing- 62. 

seamen, took four men aboard at a| ham v. Monroe, 212 Mass. 455, 99 poonley, hae U. S., supra. 

port of call, who wanted to come|NE 165. aed SR USHA OD uae fact thee 
home with the ship, but it appeared . e seamen cou ave extracte 
that the men did not sign articles, and noe tea Yee thes Bdwind fost, 9) trom _the master a valid agreement 
that neither written nor oral agree- ; ; : for higher wages if he had proceeded 
ment was made as to their compen- 56. Makaula v. The Wailua, 2 Ha-|to the nearest consular port at Gi- 


Wwaii 356. 


57. Olsen v. 
Fed. 314. 


[a] 


sation, if any, and the employer 
claimed that the men were shipped 
as workaways, the court held that as 
the vessel was over fifty tons bur- 
den and engaged in the coasting trade, 
she came within statutory provisions 
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At rate stipulated for: prior 
services.—A reasonable mode of de- 


braltar did not entitle the seamen “‘to 
additional pay for such period of the 
voyage as would represent the time 
occupied between Gibraltar and New 
York, the port of discharge, if the 
vessel had gone to Gibraltar,” be- 


giving to every seaman shipped con- 
trary to law the absolute right to re- 
cover the highest rate of wages paid 
at the port of his departure for the 
time of his actual service, and that as 
the ‘men were unlawfully shipped 
without articles they were entitled to 
wages at such rate. The Elihu 
Thompson, 139 Fed. 89. 


46.° Milligan v. The B. F. Bruce, 17 
F. Cas. No. 9,602, Newb. Adm. 539. 


‘fa] Tug sailing from mouth of 
Detroit river to Port Hudson was not 
within the Act of 1790, because such 
act relates to foreign service and the 
tug was not engaged in foreign serv- 
ice. Milligan v. The B. F. Bruce, 17 
F. Cas. No. 9,602, Newb. Adm. 539. 


47. The Ianthe, 12 F. Cas.. No. 6,- 
992, 3 Ware 126. 


48. The Ianthe, 12 F. Cas. No. 6,- 
992, 3 Ware 126. 


49. See infra § 554. 

50. The Crusader, 6 EF. Cas. No: 
3,456, 1 Ware 448 (construing Act 
of 1790). 

51. See supra § 162. 

52. The Crusader, 6 F. Cas. No. 


termining the sum which should be 
paid upon the basis of a quantum 
meruit, is to ascertain the wages mu- 
tually agreed upon between the par- 
ties during the continuance of their 
contract, and to adopt that rate for 
the additional services. Olsen vy. The 
Edwin Post, 6 Fed. és 


58. The Magna Charta, 16°F. Cas. 
No. 8,953, 2 Lowell 136; Shakerly v. 
Pedrick, 21 F. Cas. No. 12,699, Crabbe 
63; Snell v. The Independence, 22 F. 
Cas. No. 13,139, Gilp. 140. 


59. Milligan v. The B. F. Bruce, 
17 F. Cas. No. 9,602, Newb. Adm. 
539. 

[a] Rule applied.—Where a sea- 


man has served one season in a cer- 
tain capacity, and he ships again 
for a second season, without any 
agreement as to wages, his last year’s 
wages will be received as a measure 
of wages for his subsequent work. 
Milligan v. The B. F. Bruce, 17 FE. 
Cas. No. 9,602, Newb. Adm. 539. 


60. Shanley v. U. S., 294 Fed. 502 
[rev 274 Fed. 691]. 

[a] Where seamen shipped for a 
six months’ period, but the comple- 
tion of the voyage was delayed be- 


cause there was no demand by the 
seamen that the vessel proceed to 
Cee Shanley v. U. S., 294 Fed. 
502. 


63. As result of circumstances or 
statutory provisions see passim infra 
§§ 238-320, 362-421. 

64. Express contract to pay extra 


wages for extra work see passim in- 
fra §§ 363-367. ) 


Validity in general of new agree- 
ménts made during voyage see supra 
§ 52. 


65. Decrease on disrating’ see in- 
fra § 168. 

Fines, forfeitures, and deductions 
under particular circumstances: 
Incompetence see infra § 222. 
Misconduct see infra §§ 238-313. 

66. The Howick Hall, 10 F. (2d) 
162 (where, however, the court held 
the provision not reasonably suscep- 
tible of a retroactive construction). 

67. The Lola, 15 F. Cas. No. 8,468, 
6 Ben. 142. 

[a] Captain threatened to leave 
cook in foreign port unless he signed 
new articles at half original pay. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 166-169] 


[§ 166] b. Increase.’ Where the circumstances 
are such that the seamen are entitled to immediate 
discharge,°® the master’s agreement to pay them 
increased or additional wages if they will remain 
with the ship is valid and enforceable.*?° But where 
the circumstances are not such as to entitle the sea- 
men to immediate discharge, and they refuse to 
continue the voyage unless given increased pay, the 
master’s agreement to pay compensation additional 
to that originally contracted for is invalid and un- 
enforceable.*+ Seamen contracting to work at a 
specified rate of pay. who, on unauthorized refusal 
to perform their regular work, are offered and ac- 
cept a new contract at a higher rate, cannot recover 
such higher rate.*? 


[§ 167] 6. Arbitrary Reduction. The master’s ar- 
bitrary reduction of a seaman’s rate of pay is with- 
out legal effeet.7* 


[§ 168] 7. On Change of Rating—a. Demotion.’* 


SEAMEN 
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Where a seaman is justifiably disrated,’® the master 
may make a corresponding deduction in his rate of : 
pay.7® But the disrating is not retroactive,’*? and 
the seaman is entitled to the pay of his original 
grade from time of:shipment to time of demotion.** 


Seaman’s election to serve in the lower rating in- 
stead of insisting upon abrogation of the contract’? 
once exercised precludes his thereafter ¢laiming 
wages in excess of those applicable to the lower posi- 
tion.®° 


Seaman demoted because of injury incapacitating 
him for performance of the duties of his original 
position has been denied pay at the rate applicable 
to such original position.’+ 


[§ 169] b. Promotion.®? On promotion a seaman 
is entitled to the higher pay of the position to whieh 
he is promoted,** and an alteration in the ship’s 


‘ se Lola, 15 F. Cas. No. 8,468, 6 Ben. 


68. On promotion see infra § 169. 


_69. Grounds entitling seamen to 
discharge see supra §§ 81-91. 


70. The Jacob Luckenbach, 36 F. 


(2d) 381; Liston vy. The Carpathian, 
PLOT IeR SS! SKY Bei 425 Hartley v. 
Ponsonby, 7 BH. & B. 872, 


90 ECL 
872, 119 Reprint 1471. : 


[a] Where ship becomes unsea- 
worthy (1) the seamen are released 
from their original contract and free 
to make a valid new contract for 
higher wages for remaining aboard. 
Hartley v. Ponsonby, 7 E. & B. 872, 
90 ECL 872, 119 Reprint 1471. (2) 
A contract between shipowners and 
crew to pay the latter a bonus, and 
discharge and pay off crew within 
forty eight hours after arrival at 
destination, in view of their agree- 
ment to remain with unseaworthy 
vessel, is valid and enforceable, their 
prior refusal to remain with ship be- 
ing justified by her unseaworthiness, 
and the new obligation resting on 
the new and voluntary assumption 
of risks for a new _ consideration. 


The Jacob Luckenbach, 36 F. (2d) 
381. 
[b] Where a war risk, not within 


the contemplation of the parties at 
the time of signing the original ar- 
ticles, arose during the voyage and 
the seamen refused to continue un- 
less the master agreed to pay them 
wages additional to the contract rate, 
his agreement to do so was valid be- 
cause development of the war risk 
had absolved the seamen from their 
obligation to continue the voyage, and 
their doing so in consideration of the 
agreement for increased wages en- 
titled them to recover the same pur- 
suant to the contract. Liston v. The 
Carpathian, [1915] 2 K. B. 42, 


71. Shanley v. U. S., 294 Fed. 502 
[rev 274 Fed. 691]; Foreman gv. 
Benas, 247 Fed. 133; Hopkins v. Mc- 
Bridecis Ts, LR 53. 


[a] Duty to complete voyage aft- 
er expiration of prescribed term of 
employment.—Where delay which ex- 
tends the period mentioned in the 
shipping articles is not due to any 
fault of the vessel, master, or own- 
er, it is the duty of the seaman to 
continue his service until comple- 
tion of the voyage to the port of 
destination, and consequently a new 
agreement to pay double wages for 
services rendered after expiration of 
period specified in articles and in 
taking vessel home is without con- 


sideration and void. Shanley v. U. 
S., 294 Fed. 502 [rev 274 Fed. 691]. 


[b] No consideration.—An agree- 
ment, after the signing of articles 
for a voyage, to pay seamen, in event 
of the happening of a contingency, 
a sum greater than they would be 
otherwise entitled to, is unenforce- 
able, because without consideration. 
Foreman v. Benas, 247 Fed. 133. 


[c] Where facts did not substan- 
tiate claim that the ship was unsea- 
worthy, the seamen were not enti- 
tled to leave her, and the master’s 
agreement to pay them additional 
compensation in consideration of 
their sailing her home from a for- 
eign port was without consideration 
and unenforceable. Hopkins v. Mc- 
Bride,si8) cbr 2533 


Extra wages for extra work see 
infra §§ 363-367. 


720) The Z R38, 18). (2d) 122. 


[a] TIllustration.—Where libelants 
made a written contract in Seattle 
to pack fish on board a fishing ves- 
sel in Alaskan waters during the sea- 
son at a stated price per barrel, and 
when the vessel was on the fishing 
grounds, and there was a heavy run 
of fish, libelants refused to work 
longer unless given increased pay, 
which was granted, under the circum- 
stances, there was no waiver of their 
breach of contract, and the new 
agreement was without consideration 
and not enforceable. The Z R-3, 18 
F. (2d) 122. 


Li The Laura M. Lunt, 170 Fed. 


[a] Rule applied.—The master 
has no authority to arbitrarily reduce 
the wages of one who signed as a 
seaman, on the ground that he was 
incompetent as a mate, and an alleged 
verbal agreement on the subject does 
not justify the reduction. The Laura 
M. Lunt, 170 Fed. 204. 


74. Damages for wrongful demo- 
tion see supra § 60 


75. See supra §§ 57-61. 


76. The Edwin, 23 Fed. 255; The 
Alonzo, 1 F. Cas. No. 258, 3 Ware 
318 [aff 4 F. Cas. No. 2,223, 2 Cliff. 
548]; The Hotspur, 12 F. Cas. No. 
6,720, 3 Sawy. 194; Mitchell v. The 
Orozimbo, 17 F. Cas. No. 9,667, 1 Pet. 
Adm. 250; Sherwood v. McIntosh, 21 
F. Cas. No. 12,778, 1 Ware 104; Wood 
v. The Nimrod, 30 F. Cas. No. 17,959. 
Gilp. 88. 


[a] Demotion after promotion.— 
Where a seaman is promoted but is 


afterward justifiably disrated, he is 
entitled only to the wages originally 
contracted for. Wood v. The Nimrod, 
30 F. Cas. No. 17,959, Gilp. 83. 


[b] Demoted from original posi- 
tion.— Where one shipped as second 
mate, but was afterward justifiably 
disrated, he was entitled only to the 
same wages as the other able seamen 
for the remainder of the voyage. The 
Edwin, 23 Fed. 255. 


77. Fratter v. Andrews, (N. B.) 17 
CanLTOccNotes 19. 


78. Fratter v. Andrews, (N. B.) 17 
CanLTOccNotes 19. 


79. Disrating as: 
Abrogating contract see supra § 59. 
Entitling seaman to discharge see su- 
pra § 85 


80. Butler v. Pacific Mail SS. Co., 
290 Fed. 806. 


[a] MTlustration.—While the dis- 
rating of a seaman is an abrogation 
of his contract and entitles him to his 
discharge forthwith, if it oceurs In 
port, or to his discharge as soon as 
the vessel reaches a port, he has the 
option of accepting a position at a 
new rating, and when he has once ex- 
ercised that option his election to 
serve in the new capacity is binding 
on him, and entitles him to compen- 
sation for services thereafter only at 
the rate paid for services in that ca- 
pacity. Butler v. Pacific Mail SS. Co., 
290 Fed. 806. 


81. The Rosemary, 9 F. (2d) 980 - 
[aff 9 F. (2d) 982}. 


[a] Where a first mate was re- 
duced to second mate because of in- 
juries making it impracticable to per- 
form the more arduous duties of the 
higher position, and it appeared that 
he. had already received the full pay 
of a second mate plus compensation 
for time lost in effecting a cure, he 
could not recover for the ten dollars 
a month extra payable to the first 
mate of the ship. The Rosemary, 9 
BF. (2d) 980 [aff 9 FE. (2d) 982). 


Wages of disabled seamen gener- 
ally see infra §§ 224-232. 


82. Demotion after promotion see 
supra § 168 text and note 76 [a]. 


83. The Blohm, 3 F. Cas. No. 1,556, 
1 Ben. 228; The Exchange, 8 F. Cas. 
No. 4,594, Blatehf. & H. 366; Knee v. 
American SS. Co., 14 F. Cas. No. 7,- 
877; Hanson v. Oy deny Ion tay ERG), 
Eee Hicks v. Walker, 4 Wkly. Rep. 
517. 


[a] Able seaman promoted to sec- 
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articles is not essential to support his title.*4 
rate of pay recoverable for the position to which 
libelant may be promoted will be governed by ap- 


plicable contractual agreements.*> 
Mate becoming master.®°® 


‘ond mate.—Hanson v. Royden, L. R. 
Sareea Us 


[b] Ordinary seaman promoted to 
steward.—Hicks v. Walker, 4 Wkly. 
Rep. 511. 


[c] One shipped as cook and pro- 
‘moted to caulker is entitled to the 
increased pay of the latter position. 
"The Exchange, 8 F. Cas. No. 4,594, 
Biatchf. & H. 366. 


{d] Promotion not proved.—Where 
seaman, who shipped as steward’s 
helper, actually served as able sea- 
man, and on discharge was given let- 
ter by first officer to shipping commis- 
sioner stating that he had been so em- 
ployed and had performed his duties 
satisfactorily, such letter amounted 
only to a recommendation of plaintiff 
as a seaman, and was not construable 
as an acknowledgment in writing of 
liability. for able seaman’s pay. 
Buckley v. Oceanic SS. Co., 5 F. (2d) 
545. 


84 Hanson v. Royden, L. R. 3 C. 
P. 47; The Providence, 1 Hagg. Adm. 
391, 166 Reprint 139. 


[ta] Seaman 
"The Providence, 
166 Reprint 139. 


85. McDonough v. Pacific Mail SS. 
AS Ou Om Hye (2h), 955. 


[a] Several different positions.— 
One employed as first assistant en- 
gineer on steamship at salary of “$216 
per month, subject to increase in 
wages as promotion offers,’ who on 
being promoted to chief engineer re- 
ceived $305 per month on one voyage 
and lesser amounts thereafter on oth- 
er voyages, was not entitled, on ter- 
mination of employment, to recover 
difference between amounts actually 
received as chief engineer on later 
voyages and $305 per month from 
date of his first promotion, as the 
terms accepted by him on each pro- 
motion controlled. McDonough v. Pa- 
«cific Mail SS. Co., 5 F. (2d) 958. 


86. Compensation of master gen- 
erally see Shipping [386 Cyc 140-154]. 


ae? Smith v. Curtis, 5 Allen (Mass.) 
367, 


See Hanson v. Royden, L. R. 3 C. 
R. 47 (recognizing rule where master 
dies, but stating that if the mate acts 
as master only during the temporary 
absence of the original master, he 1s 
not entitled to master’s pay). 


88. The Fanny Gardner, 8 F. Cas. 
No. 4,642, 5 Biss. 209. 


89. Tack of freight as ground for 
seaman’s discharge see supra § 69. 


90. Ardrey v. Karthaus, 1 F. Cas. 
No. 511, Taney 379; Henop v. Tucker, 
tt) he iGas), No. 6,368, 2 /Paine Wb; 
Daniels v. Atlantic Mut. Ins, Co., 24 
N. Y. 447; Van Beuren v. Wilson, 9 
Cow. (N. Evan) 158, 18 AmD 491; Anon- 
ymous, 2 Show. 283, 89 Reprint 941; 


succeeding mate. 
1 Hags.. Adm. 391, 


It has been both af- 
firmed,*’’ and denied,*’ that a mate succeeding to 
the position of master by operation of law on the 
death of the original master is entitled to wages at 
the master’s rate for services performed as master. 


[§ 170] D. Necessity and Sufficiency of Freight 
Earnings®®—1. Under General Maritime Law. 
accordance with the ancient maxim that “freight is 


SEAMEN 


The 


[§§ 169-170 


the mother of wages,”®® seamen were entitled to 
wages under early maritime law if freight was 
earned,®! or if damages were recovered in lieu of 


freight,®°? but were not entitled to wages if, without 


freight.°? 


In 


The Atalanta, 1 Newfoundl, 359. 


“Freight is said to be the mother 
of wages, and the safety of the ship 
the mother of freight: a maxim ex- 
pressing the connection in law be- 
tween the earning of freight by the 
vessel and the right of the mariner 
to recover wages from any source.” 
Daniels v. Atlantic Mut. Ins. Co., 24 
N. Y. 447, 449. 


Ardrey v. Karthaus, 1 F. Cas. 
No. 511, Taney 379; Anonymous, 2 
Show. 283, 89 Reprint 941. 


“Wheresoever freight is due, wages 
is so.” Anonymous, 2 Show. 283, 89 
Reprint 941. 


92. Ardrey v. Karthaus, 1 F. Cas. 
No. 511, Taney 379. 


93. Brown v. Lull, 
2,018, 2 Sumn, 443; Davis v. Fauccn, 
7 KF. Cas. No. 3,632a; Henop v. Tucker, 
11 F. Cas. No. 6,368, 2 Paine 151; The 
Niphon’s Crew,-18 F. Cas. No. 10,277, 
BUN we COl mi Case MONWi Meee LUI si Vie 
Hooper, 19 F. Cas. No. 11,185, 3 Sumn. 
50; Wallace v. Mumford, 29 F. Cas. 
No. 17,102; Leddo v. Hughes, 15 Il. 
41;\\Patten v. Park, Anth. Ne PB.) CN: 
Y.) 46; Van Beuren v. Wilson, 9 Cow. 
(N.S Yet as eas Am Drs Ol heard sve 
Goold, 11 Johns. (N. Y.) 279; Dunnett 
v. Tomhagen, 3 Johns. (N. Y.). 154; 
Dunkley v. Bulwer, 6 Esp. 86, 170 
Reprint 838; Haken v. Thom, 5 Esp. 
6, 170 Reprint 719; Thomas y. Tobin, 


4 F. Cas. No. 


3 Hagg. Adm. 197 note, 166 Reprint 
379; The Lady Durham, 3 Hagg 
Adm. 196, 166 Reprint 878; Anony- 


mous, 2 Show. 283, 89 Reprint 941; 


Anonymous, 1 Sid. 236, 82 Reprint 
1079. 
[a] “The general rule of the mari- 


time law is that seamen are not en- 
titled to wages, unless freight is 
earned in the voyage; and_ this, 
whether the hiring is for the voyage 
or by the month.” Daniels v. Atlan- 
tic Mut. Ins. Co., 24 N. Y. 447, 448. 


94. Davis v. Leslie, 7 F. Cas. No. 
3,639, Abb. Adm. 128. 


95. Worth v. Mumford, 1 Hilt. (N. 
PY) geleg 
[a] Historical basis of maxim.— 


“The policy of connecting the inter- 
ests of the seamen with the safety of 
the ship is deeply rooted in the mari- 
time law; and as that law has been 
understood and expounded in Mngland 
and in this country, in France and in 
Sweden (Pardessus, Lois Maritime, 
Tom. 3, pp 120, 250), it would war- 
rant the impression that it was a gen- 
eral maritime rule that seamen lose 
their wages if the vessel is lost be- 
fore the end of the voyage, unless 
freight is earned sufficient to pay 
them, or enough is saved for that pur- 
pose of the materials of the vessel. 
To which has been superadded in 
England the doctrine that wages de- 
pended upon the earning of freight, 
or, aS it has been expressed in the 


fault of the master or owner, there was neither an 
actual earning, nor a reasonable chance of earning, 
However, the doctrine that freight is 
the mother of wages has been called a legal fig- 
ment,?* which crept into English and American 
jurisprudence under the cloak of a misconstruction 
of an early Continental code,®*® and it has been said 
that freight mothers wages only in a remote®® and 
fanciful®’ sense, that it is not the only mother of 


form of a maxim, that ‘freight is the 
mother of wages.’ But there has nev- 
er been such a general maritime rule. 
It has become the law of France, by 
the marine ordinances of Louis XIV, 
of 1681, attributed to Colbert; of 
Sweden, by the ordinance of Charles 
XI (3 Pard. 170); and has crept into 
the English law, with no higher au- 
thority for it than the source from 
which the ministers of Louis XIV 
would seem to have derived it. That 
authority is a very doubtful construc- 
tion given by French writers to the 
third article of the Laws of Oleron, 
a compilation formed about the year 
1150 for Bleanor, Dutchess of Gui- 


enne, relating solely to the naviga- 
tion of the Sea of Gascogny, and 
from Bordeaux to Rouen. (Azuni, 


Part I, Chap. IV, Art. X.) The clause 


; relied upon in the article is a provi- 


sion requiring seamen, in case of 
wreck, to use their best endeavors to 
save aS much of the vessel and car- 
go as possible, and obliging the mas- 
ter to allow them a reasonable com- 
pensation from the proceeds of the 
property saved, to carry them back 
to their own country. If this clause 
warrants the construction put upon 
it, and it can fairly be inferred from 
its provisions that the wreck of the 
vessel releases the owner from the 
payment of wages to the seamen, then 
it stands alone as a solitary regula- 
tion by a French duchy for the gov- 
ernment of a very limited commerce 
on the western coast of France. 
Nothing of the kind is to be found 
in the Consolato del Mare, a code 
that from the ninth century had the 
authority of law from the banks of 
the Tiber to the Euphrates. (Bouch- 
er’s Consolute de la Mer, Vol. I., ded- 


ication).’’ Worth v. Mumford, il Hilt. 
CNY neb. 

96. Worth v. Mumford, 1 Hilt. (N. 
Ne) Rle 

97. Worth v. Mumford, supra. 

fad? “it Is Jdle. ".e). 22 tontalz 


about freight being the mother of 
wages, in the sense that wages grow 
out of or depend upon the earning of 
it. The earning of it gives the mar- 
iner an additional security for his 
wages, aS he acquires thereby a lien 
upon the freight in addition to his 
lien upon the ship, and this is all 
that it generates or produces to en- 
title it to be denominated the mother 
of wages. The hope and expectation 
of earning it, as before remarked, 
lead to the employment of the mari- 
ner and the prosecution of the voy- 
age, in which remote and fanciful 
sense it may be said, figuratively, to 
be the mother of wages—a _ sense 
which attaches no value to it as a 
legal maxim. I apprehend that this 
doctrine crept into the English 
courts, through a practice of the Lon- 
don merchants, by which the contract 
with the seamen was generally so 
contrived as to make the wages de- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 170-173] 


wages,°® and that the right to wages is more truly 
generated by the contract of employment and the 
performance of services thereunder.®® In any event, 
the doctrine was subject to material qualifications. 
Thus wages were due where any portion of the 
where failure to earn freight 
resulted from the fault of the master* or owner,‘ 
where the voyage was intended to be in ballast,® or 
where the seamen’s rights were controlled by a spe- 
The rule was held inap- 
Liha 


freight was earned,? 


cial agreement for wages.® 
plicable to a fishing voyage.” 
changed by statute.® 


[§ 171] 2. Under Statute. 


pend upon the performance of the 
voyage or the earning of freight.” 


eres v. Mumford, 1 Hilt. (N. Y.) 
mandt 
98. The Niphon’s Crew, 18 F. Cas. 


No. 10,277, Brunn. Coll. 


99. Worth v. Mumford, 1 Hilt. (N. 
Y.) 1; The Neptune, 1 Hagg. Adm. 
227, 166 Reprint 81. 


[a] “‘The natural and legal par- 
ents of wages,’ are the mariner’s con- 
tract and the performance -of the 


Cas ale 


Services covenanted for therein. 
They in fact generate the title to 
wages.” The Neptune, 1 Hagg. Adm. 


227, 166 Reprint 81 [quot Worth v. 
Mumford, 1 Hilt. (N. Y.) 1, 16]. 


1. The Dawn, 7 F. Cas. No. 3,666, 
2 Ware 126. 


[a] Although freight is the nat- 
ural fund for the payment of wages 
as it is in part the product of tne la- 
bor of the seamen, the doctrine that 
it is the only fund out of which wages 
ean be claimed was never received in 
the ‘United States but with material 
qualifications. The Dawn, 7 F. Cas. 
No. 3,666, 2 Ware 126. 


2. The Niphon’s Crew, 18 F. Cas. 
Nore t0;2%0., isrunn... Coll, Cas: 5774 
Worth v. Mumford, 1.Hilt. (N. Y.) 1. 


[a] Whether large or small.—‘If 
any portion of freight is earned, 
whether it be large or small, the 
whole wages which are deemed to 
have been earned are to be paid with- 
out deduction and it is a mat- 
ter of no consequence whether, in 
balancing accounts, the result will 
be a profit or a loss. Various causes 
might operate to make the voyage 
unprofitable. Capture and detention 
by an enemy, and a subsequent re- 
lease, might entirely destroy the 
profit on the voyage, and yet the sea- 
men would be entitled to their wages; 
or delay by head-winds, accident at 
sea, or various other causes might 
increase the expenses above the 
freight to be received—still the wages 
would be recoverable.” Worth vy. 
Mumford, 1 Hilt. (N. Y.) 1, 34. 


[b] Outward or intermediate 
freight sufficient.—‘“Where in a round 
voyage freight has been earned out, 
and not back, the law is indulgent 
so as to pay wages out of it; and 
such is the rule also when freight 
has been separately earned to inter- 
mediate ports, at which the vessel 
touches on her. way out or home.” 
The Niphon’s Crew, 18 F. Cas. No. 
10,277, Brunn. Coll. Cas. 577. 


3. The General Chamberlain, 10 F. 
Cas. No. 5,310, 1 Hask. 432; Henop 
Vv. -Ducker, 119s Cas: No.%: 64368,, <2 
Paine 151; The Niphon’s Crew, 18 
F.-Cas. No. 10,277, Brunn. Coll., Cas. 
577. 


[a] Negligence, fraud, or miscon- 


Under statutes ex- 
pressly providing that the right to wages shall not 
be dependent on the earning of freight by the ves- 
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sel,°® 


now been 
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seamen are entitled to wages irrespective of 
whether or not freight was earned on the voyage.?® 


[§ 172] E. On Failure To Begin Voyage.'* 
Where a contemplated voyage is not in fact prose- 
cuted, seamen are entitled to wages for services per- 
formed in port while preparing for the voyage,” as 
where the vessel ran aground while leaving the har- 
bor and on her return was found unseaworthy and 
consequently failed to prosecute her voyage.t® 
wages payable are subject to deductions in accord- 
ance with the circumstances involved.14 


‘The 


[§ 173] F. Failure To Complete Voyage!5—1. In 


General. 


duct of the master causing loss of 
freight will not preclude recovery of 
wages. The General Chamberlain, 10 
F, Cas. No. 5,310, 1 Hask. 432. 


4. The General Chamberlain, 10 F. 
CasV Noi mbssl0l ad Bask? 74325. ine 
Niphon’s Crew, 18 F. Cas. No. 10,277, 
Brunn,. Coll, Cas, 577. 


[a] Owner’s voluntary abandon- 
ment of voyage resulting in loss of 
freight would not deprive the seamen 
of their right to wages. The Gen- 
eral Chamberlain, 10 F. Cas. No. 5,- 
310, 1 Hask. 432. 


[b] Other examples of owner’s 
fault.—‘‘In several other classes of 
cases, though no freight is actually 
earned, this circumstance is attribut- 
able to the owners, rather than the 
erew, and then the latter are not to 
bear the loss of wages. They may 
then be recovered of the owners, if, 
for instance, the latter are guilty of 
a wrongful deviation from their con- 
tract or voyage before the loss, or 
guilty of a contraband trade, or of 
driving the crew away by cruelty, or 
engaging, without their previous 
knowledge or consent, in any illegal 
voyage; or by running in debt, and 
subjecting the ship to payment of 
it.’ The Niphon’s Crew, 18 F. Cas. 
Now 0277, Brunn. Coll iCas. 57. 


5. The General Chamberlain, 10 F. 
Cas. No. 5,310, 1 Hask. 432; The Niph- 
on’si) Crew, 0 180 Bui Casi Now 10,275 
Brunn. Coll. Cas. 577; Waling v. The 
Christina, 28 F. Cas. No. 17,059, Deady 
49. 


“Among the exceptions where 
wages are allowed, though no freight 
is earned, is where no cargo is put on 
board so that freight might be earned. 
Not earning it, then, is the neglect or 
fault of the owner; ‘and consequently 
such a case constitutes one of the ex- 
ceptions to the general rule.” The 
Niphon’s Crew, 18 F. Cas. No. 10,277, 
Brunn. Coll. Cas. 577. 


[a] Voyage commenced and in- 
tended to be made in ballast is not 
within the doctrine that freight is the 
mother of wages. Waling v. The 
Christina, 28 F. Cas. No. 17,059, Deady 
49. 


{b] In ballast for cutward voyage. 

—‘If he [the owner] has chartered 
his ship to receive a freight at a for- 
eign port and none is to be carried 
on the outward voyage, . . the 
mariner is entitled to wages, notwith- 
standing no freight has accrued.” 
The General Chamberlain, 10 F. Cas. 
No. 5,310, 1 Hask. 432. 


6. Campion v. Nicholas, 
93 Reprint 597. 


7. The Ocean Spray, 18 F. Cas. No. 
10,412, 4 Sawy. 6 


[a] Seals.—The Ocean Spray, 
F. Cas. No. 10,412, 4 Sawy. 105. 


Str. 405, 


18 


The breaking up of the voyage without 
fault of the owner or master dissolves the seaman’s 
contract for wages,!® as where the voyage is termi- 


8. See infra § 171. 
9. See statutory provisions. 


10. The C. P. Minch, 73 Fed. 859; 
The City of Mexico, 28 Fed. 207; The 
Ocean Spray, 18 F. Cas. No. 10, 412, 4 
Sawy. 105; Horlock v. Beal, [1916} 1 
A. C. 486. : 


_ “The rule itself seems to be abol- 
ished by section 4525 of the Revised 
Statutes, which provides: ‘No right 
to wages shall be dependent on the 
earning of freight by the vessel.’ ’’ 
The Ocean Spray, 18 F. Cas. No. 10,- 
412, 4 Sawy. 105. 


[a] - “This legislation relieved sea- 
men from the operation of the harsh 
rule that payment of their entire 
wages was dependent on the earning 
of freight, although the catastrophe 
occurred near the end of a long voy- 
age.” ‘The -C..-Py Minch, ‘73 Hed’ 859; 
860, 20 CCA 70. 


1l. Wages of seaman injured be- 
fore commencement of voyage see in- 
fra § 230. 


12. Levering v. Columbia Bank, 15 
F. Cas. No. 8,286, 1 Cranch Ci Ce aS2e 


“If a seaman is hired for a voyage, 
and to do duty while in port in pre- 
paring for the voyage, and the voyage 
is not prosecuted, the ship is liable to 
such mariner for his service while in 
port.” Levering v. Columbia Bank,. 
a aes Cas. No. 8,286, 1:Cranch C. 


“Tf a contract be made with sea- 
men to go a voyage, and they, in 
order thereto, work in a harbour, and 
afterwards the voyage be interrupt- 
ed through the owner’s fault, (as if 
the ship be arrested for debt, &c) 
the seamen shall have their wages 
for work done in the harbour.” $8 
Bacon Abr. p 594 [quot Bray v. The 
Atlanta, 4 F. Cas. No. 1,819, Bee 48F. 


13. Bray v. The Atlanta, 4 F. Cas. 
No. 1,819, Bee 48. 


14. Bray v. The Atlanta, 4 F. Cas: 
No. 1,819, Bee 48. 


[a] Advances are 
Bray v. The Atlanta, 
1,819, Bee 48. 


[b] For time not aboard ship.— 
Deductions may properly be made for 
days during which libellants were 
absent from the ship. Bray v. The 
Atlanta, 4 F. Cas. No. 1,819, Bee 48. 


15. Seaman absent from ship be- 
sone’ of deviation see infra §§ 236, 
2 


16. Henop v. Tucker, 
No. 6,368, 2 Paine 151. 


[a] No injustice to seamen.— 
“Where the voyage is broken up 
without any fault of the master or 
owners, by perils of the sea or a 
vis major, against -which they could 


deductible. 
4B. (Cassino: 


11 F. Cas, 


968 [56 C.J.] 


nated by perils of the sea? or by a vis major.t8 In 
such eases the courts have awarded the seamen wages 
up to the time of the abandonment,’® or up to the 
time of their arrival home,?° according to the pe- 
culiar circumstances of the particular case.?? But 
where the voyage is broken up by the act or fault 
of the master or owner, the seamen are entitled to 
wages for the period of the full voyage,?? or up to 
the time of abandonment and for such reasonable 
time as may be required for the return home of the 
seaman,”* subject to deduction of such sum as the 
seaman may earn in the meanwhile.?4 


Where seamen are to be paid a lump sum for the 
entire voyage it has been held that if the voyage is 
broken up by perils of the sea, or dangers of naviga- 
tion, they are entitled to no contract wages,?> but 
may recover a reasonable per diem compensation.?°® 


{§ 174] 2. Employer’s Voluntary Abandonment 
of Voyage.?” Where the employer abandons the voy- 
age before its completion, seamen are entitled not 
only to wages up to the time of abandonment,?® but 
also to such additional compensation as may be rea- 


not guard, and by reason whereof no 
further beneficial service could be 
rendered by the seamen in navigat- 
ing the vessel, no injustice is done 


27. 
pra § 81. 


SEAMEN 


27 Abandonment of voyage as en- 
titling seaman to discharge see su- 


[§§ 173-175 


sonable under the circumstances.” 


[§ 175] 3. Seizure of Ship under Legal Process— 
a. Civil Process. Where the voyage is broken up 
by seizure of the vessel on civil process, seamen are 
in any event entitled to wages up to the time of the 
vessel’s seizure,*® or up to the time when she is sold 
on execution.*! It has been said that the granting 
of additional pay,?? and the amount thereof,?* rests 
in the discretion of the court, which will be exer- 
cised in accordance with the particular circumstances 
presented.** Under various states of fact, the court 
has denied additional pay,*° or has allowed it,?° as 
where wages were given for the uncompleted return 
voyage.*7 


After appointment of receiver in bankruptcy, wag- 


es of seamen who were abandoned are properly al- 
lowed.?® 


While held by marshal. Where seamen are em- 
ployed without express contract, but with the mar- 
shal’s consent or acquiescence, to serve aboard ship 
while she is held by the marshal, they are entitled 
to reasonable compensation for their services.*® In 


allowed, two months’ held excessive. 
—Woolf v. The Oder, 30 F. Cas. No. 
18,027, 2 Pet. Adm, 261. 


the seamen in such case, if, accord- 
ing to the principles of the marine 
law, this is understood to be a con- 
tingency upon the happening of 
which the contract for wages is dis- 
solved, according to the true intent 
and understanding of the parties.” 
Henop v. Tucker, 11 F. Cas. No. 6,368, 
2 Paine 151. 


17. Henop v. Tucker, 11 F. Cas. 
No. 6,368, 2 Paine 151. 

Ice see infra § 190. 

Wreck see infra §§ 191-211. 

18 Henop v. Tucker, 11 F. Cas. 
No. 6,368, 2 Paine 151. 

Capture see infra §§ 179-189. 

19. Boulton v. Moore, 14 Fed. 922, 
11 Biss. 500; Hindman v. Shaw, 12 
HE. Cas. No. 6,514, 2 Pet. Adm. 264 
(where wages were allowed to the 


first port of delivery and during half 
of the time of the stay there). 


i 20. The Frank and Willie, 45 Fed. 
88. 
21. Particular causes for breaking 


up voyage as affecting right to wages 
see infra §§ 174-211. 


22. The City of New Orleans, 33 
Fed. 683; The Maria, 16 F. Cas. No. 
9,074, Blatchf. & H. 331; The Mary, 
16 F. Cas. No. 9,186, 1 Paine 180; The 


Ocean Spray, 18 F. Cas. No. 10,412, 
4 Sawy. 105; Gallagher v. Spicer, 7 
Newfoundl. 104. 


22. Sullivan v. Morgan, 11 Johns. 
(Gig, Wo) OE 


24. The Maria, 16 F. Cas. 
9,074, Blatchf. & H, 331. 


25. Stark v. Mueller, 22 Fed. 447. 


26. Thorson v. Peterson, 14 Fed. 
742, 41 Biss. 497% [ati 9 Wed. 517, 10 
Biss. 530]. 


[a] Where they serve at the re- 
quest of the master from the time 
of the abandonment of the voyage 
until the arrival of the ship at a 
port of delivery, they become enti- 
tled to per diem compensation for 
such service. Thorson v. Peterson, 
14 Fed. 742, 11 Biss. 497 [aff 9 Fed. 
617, 10 Biss. 530]. 


No. 


Compulsory abandonment: 
Capture of vessel see infra §§ 179- 


Ice conditions see infra § 190. 


Seizure under legal process see in- 
fra §§ 175-178. 


Wreck, etc. see infra §§ 191-211. 


28. Thompson vy. The Oakland, 23 
HiCas! No. 13,971. 


29. The City of New Orleans, 33 
Fed. 683; Thompson v. The Oakland, 
23 EH. Cas, No. 13,971. 


[a] One month’s extra pay.— 
Where the articles called for a voy- 
age from Boston, Mass., to one or 
more ports south, thence to HBurope 
and back to a port of discharge in 
the United States, and after the ves- 
sel had sailed to southern ports it 
was found impossible to Secure a 
cargo for Hurope, and the ship there- 
fore returned to its home port of 
Boston, where the seamen were dis- 
charged, they were entitled not only 
to wages up to time of discharge, 
but also to one month’s extra pay, 
this being a reasonable compensation 
under the circumstances. Thompson 
v. The Oakland, 23 F. Cas. No. 13,971. 


[b] Wages for the full voyage 
have been awarded where the em- 
ployer voluntarily failed to complete 
a contemplated round trip and dis- 
charged the seamen at a half way 
port. The City of New Orleans, 33 
Fed. 683 (roustabouts on river steam- 
er). t 


30. The Augustine Kobbe, 37 Fed. 
696; Woolf v. The Oder, 30 F. Cas. 
No. 18,027, 2 Pet. Adm. 261. 


81. The Gazelle, 10 F, Cas, 
5,289, 1 Sprague 378. 


32. Woolf v. The Oder, 30 F. Cas. 
No. 18,027, 2 Pet. Adm. 261. 


“The granting this additional pay 
was discretionary both in quantum 
and principle.” Woolf v. The Oder, 
Sea F. Cas. No. 18,027, 2 Pet. Adm. 
261. 


33. Woolf v. The Oder, 30 FE. Cas. 
No. 18,027, 2 Pet. Adm. 261. 


[a] One month’s additional pay 


No. 


34. Woolf v. The Oder, 30 F. Cas. 
No. 18,027, 2 Pet. Adm. 261. 


35. The Augustine Kobbe, 37 Fed. 
eee [mod on other grounds 39 Fed. 


36. The Hudson, 
6,831, Olcott 396; 
30 EF. Cas. 
261; 


12) HS Cask Nos 
Woolf v. The Oder, 
No. 18,027, 2 Pet. Adm. 
Marchand v. The Samuel Mar- 


er 20 Can. Exch. 299, 67 DomLR 
37. Van Beuren v. Wilson, 9 Cow. 


(N. Y.) 158, 18 AmD 491. 


[a] TIllustration.—Where the voy- 
age is broken up because of seizure 
of the vessel at an intermediate port 
on civil process for the purpose of 
trying a private right of property, 
the seamen are entitled to wages for 
the return voyage. Van Beuren v. 
Wilson, 9 Cow. (N. Y.) 158, 18 AmD 
491 (wherein the court said: “The 
plaintiff below, therefore, was enti- 
tled to wages, or, perhaps more prop- 
erly speaking in this case, damages 
to the amount of his wages for the 
return voyage’’). 


38. The Washington, 296 Fed. 158. 


39. Folkes v. The General Geo. W. 
Goethals, 27 F. (2d) 183. 


“Tt is equally plain from the tes- 
timony that each of these men ren- 
dered certain services on the ship for 
a considerable period of time, at the 
request of the owner and with the 
knowledge of the marshal, which 
were of some benefit to, the well-be- 
ing of the ship. They must have 
been known to the marshal in charge, 
by this very continued presence, and 
by the fact that for almost four 
months, from June 16 to September 
24, 1926, the marshal had keeper on 
board. These men were therefore 
solely protecting the property during 
this time, and during the remainder 
of the period, while a keeper was 
on board, no protest appears to have 
been made against continuing the 
presence of these men. It would 
seem, theréfore, that this case is one 
where the reasonable value of the 
actual services of these three men 
should be, ascertained and allowed, 
upon the principles of equity and jus- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


° 


§§ 175-179] 


the absence of the marshal’s consent or acquiescence, 
it has been both affirmed*® and denied‘! that seamen 
are entitled to wages during the time the ship is in 
the marshal’s custody. 


[§ 176] b. Criminal Process. Where a vessel is 
seized and condemned in a foreign country for vio- 
lation of its revenue laws, it has been held that a 
seaman is not entitled to wages accruing subsequent 
to such seizure.*? 


[§ 177] c. Color of Process. Where the ship is 
wrongfully seized and confiscated by the authori- 
ties under color of legal process in a port of a friend- 
ly foreign nation, her seamen are entitled to wages 
up to the time of confiseation.4? Upon the sub- 
sequent release of the ship, seamen cannot recover 
wages for the homeward voyage under their old con- 
tract,*+ but their right to wages for the homeward 
voyage will be controlled by a new contract made aft- 
er the confiscation of the ship.*® 


[§ 178] d. Embargo. Where a ship is detained 
by an embargo?® and the ship and cargo are after- 
wards restored and the seamen liberated, they are 
entitled to wages for the period of their detention.*? 


[§ 179] 4. Capture of Ship**—a. In General. In 
the absence of contrary statute,*® the capture of a 
neutral®® or enemy! ship during war does not of 
itself dissolve the seaman’s wage contract with the 
captured vessel,®>? nor defeat his right to wages 
for a former part of the voyage in which freight has 
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doctrine that freight is the mother of wages,°* it 
has been held that where all freight is lost by rea- 
scn of the ship’s capture, seamen are entitled to 
no wages.°® 


Seamen of ship captured on homeward voyage are 
ordinarily denied wages for services after leaving 
the last port of call. But where the ship is eap- 
tured after delivery of cargo at a port of eall, her 
seamen are entitled to wages for services rendered 
up to arrival at the last port of delivery,®? and in 
addition for one half the period spent in such port,*® 
or, according to one authority, up to the time of de- 
parture therefrom.°® Where a vessel proceeds to a 
port of delivery, and then spends some months in 
this and other ports and at sea until finally reach- 
ing a port where she takes on cargo for the home- 
ward voyage, and is captured and condemned on the 
homeward voyage, seamen are entitled to wages up 
to the port of delivery, and for half the time from 
there to date of leaving the port at which the home-' 
ward cargo was shipped.®° 


Where ship is captured on outward voyage, and 
before arrival at a port of delivery, no wages are 
recoverable,° even though the seamen remain aboard 
until condemnation. °? 


Where there is a distinct contract for wages to a 
specified port of delivery, which is safely reached, 
subsequent capture of the vessel will not deprive 
seamen of the right to wages up to such port of de- 


been earned.®* 


tice.” Folkes v. The General Geo. W. 
Goethals, 27 F. (2d) 183, 184. 


40. The J. S. Warden, 175 Fed. 
314. 


{a] Seamen ready and willing.— 
Wages of seamen employed on a ves- 
sel continue while she is in the cus- 
tody of a marshal, if they remain 
ready and willing for service. The J. 
S. Warden, 175 Fed. 314. 


41. The Irages, 283 Fed. 445. 


“The master and crew claims wages 
after the vessel was taken into cus- 
tody. No showing is made of any 
services rendered to the marshal, and 
no recovery for wages subsequent to 
the attachment of the vessel should 
be allowed.” The Irages, 283 Fed. 
445, 446. 


42. Oxnard v. Dean, 10 Mass. 143 
(as to wages accruing before seizure, 
quere). 


43. Rand v. The Hercules, 20 F. 
Cas. No. 11,548. 


44. Rand v. The Hercules, supra. 


45. Rand v. The Hercules, supra. 


46. Defined as applied to shipping 
see Embargo 20 C. J. p 404 text and 
notes 24-26. 


47. Beale v. Thompson, 3 B. & P. 
405, 127 Reprint 221, 1 Dow 299, 3 
Reprint 707, 4 East 546, 102 Reprint 
940. 


48. Capture of seaman without 
capture of ship see infra § 217 


49. See infra § 188. 


50. Brown v. Lull, 4 F. Cas. No. 
2,018, 2 Sumn. 443. 


“The capture of a neutral ship ‘does 
not of itself operate as a dissolution 
of the contract for mariners’ wages, 
but at most, only as a suspension of 
the contract.’ Brown v. pa, 4 FF. 
Cas. No. 2,018,.2 Sumn: 443. : 


But in accordance with the early 


livery.®? 


51. Brooks v. Dorr, 2 Mass. 39. 


[a] “The seamen may, or may not, 
recover their wages notwithstanding 
such a capture, according to the cir- 
cumstances of the case.” Brooks v. 
Dorr, 2 Mass. 39, 43. 


52. Ship’s subsequent condemna- 
aoe dissolving contract see infra 


53. Bordman vy. The Elizabeth, 3 
EaCASmeNOs el Oona ieee terAdime dace 


“The carrying in a neutral ship for 
adjudication, or even if she be legal 
prize, does not in any event, inter- 
rupt or defeat the claim of the sea- 
men to wages, for a former part of 
the voyage, in which freight has been 
earned. The seamen must recover 
wages to the last port of delivery, and 
for half the time the vessel staid 
there. The period of stay, at such 
last port, being thus divided, on a 
supposition that the one half thereof, 
is taken up in discharging her cargo, 
and the latter half in re-loading the 
ship. This latter half of that period, 
is accounted a portion of another part 
of the voyage, and the wages accru- 
ing therefore, share the fate of the 
ship, in the voyage interrupted by the 
capture.” Bordman vy. The Elizabeth, 

F. Cas. No. 1,657, 1 Pet. Adm. 128. 


54. See supra § 170. 

55. McQuirk v. Penelope, 16 F. Cas. 
No. 8,925, 2 Pet. Adm. 276. 

56. Manson v. Gardiner, 5 Me. 108. 


[a] Because no freight earned.— 
“Tf there had been no capture, he 
would not have been entitled to any 
wages on the homeward voyage, until 
the arrival of the brig at her port of 
discharge. The capture, then, did not 
divest any of the plaintiff’s rights for 
he had none subject to be divested. 
The earning of freight was a condi- 
tion precedent to: the vesting of any 


‘Giles v. The Cynthia, 10LF. 


right to wages on the homeward voy- 
age; and freight was never earned. 
The wages of a sailor are not payable, 
if the ship be captured and after- 
wards ransomed, and then proceed to 
her port of discharge and deliver her 


cargo.” Manson vy. Gardiner, 5 Me. 
108, 121 : 

57. Thompson vy, Faussat, 23 E—. 
Casi Now 135954, 8Pet. Cy Canis? aang 


see cases infra text and notes 58, 59. 


58. U. S.—Cranmer v. Gernon, 6 
F. Cas. No. 3,359, 2 Pet. Adm. 390; 
Cas. No. 
5,424, 1 Pet. Adm. 203; Johnson vy. 
Sims, 13.F. Cas, No, 7,413, 1 Pet. Adm. 
215; Jones v. Smith, 13 F. Cas. No. 
7,497, Brunn. Col. Cas. 255, 5 Hughes 
40; Lindsey v. The South Carolina, 
15 F. Cas. No. 8,868, Bee 173; Rand v. 
Hercules, 20 FE. Cas. No, .11,548; 
Thompson v. Faussat, 23 F. Cas. No. 
1359545) Pets Cz Ccal825 


Me.—Manson v. Gardiner, 5 Me. 108 
(recognizing rule, but where statute 
of limitations barred recovery). 


ie tee poe v. Perley, 11 Mass. 
5 


N. Y.—Brown v. Caon, 1. CityHall 
Rec 179; Butler v. Adams, 1 CityHall 
Ree 119. 


fete aes v. Morris, 3 Yeates 


Eng.—Edwards v. Child, 2 Vern. Ch, 
W27, 53 Reprint 1077. 


59. Murray v. Kellog, 9 Johns. 227. 


60. Thompson v. earn 23) 
Case Nowi3954, Pet. Cuc. 2, 


61. Lemon v. Walker, 9 Hee 404. 
* 62. Lemon v. Walker, supra. 

prook of condemnation see infra § 
81. 


63. Marshall v. 
Dall..170, 1 L. ed. 


Montgomery, 2 


976 [56 C.J.] 


[§ 180] b. Recovery of Ship or Its Value. The 
seamen are ordinarily entitled to wages for the full 
voyage where the ship is retaken from the captor,®* 
or either it or its value is restored.® 


{§ 181] c. Condemnation of Ship. Condemna- 
tion of the ship following capture dissolves the sea- 
man’s contract of employment.°® He is entitled to 
wages up to the time of condemnation,®* or of notice 
thereof,®* but not for any period subsequent there- 
ito.©° 

Pending an appeal from a decree of condemnation 
the right to wages is suspended.’° 


[§ 182] d. Owner’s Recovery of Damages after 
‘Condemnation. The seaman’s right to wages re- 
vives where following condemnation the owner re- 
covers the equivalent of freight by way of damages." 
it has been held that in such a case wages are re- 
eoverable up to the date of condemnation,*? but not 
beyond.*3 


64 <Ardrey v. Karthaus, 1 F. Cas. 
No. 511, Taney 379; Brown v. Lull, 


4 F. Cas. No. 2,018, 2 Sumn. 443; Hart | 190 


SEAMEN , 


No. 17,680, 3 Mason 161. 
son v. Miller, 3 F. Cas. No. 1,710, Bee 
(holding that where a United 


[§§ 180-184 


[§ 183] e. Effect of Employer’s Fault. Wages for 
the whole voyage are recoverable, where the cap- 
ture was due to the fault of the owner in altering the 
character of the voyage and carrying contraband 
cargo,’* and even if statutes precluding recovery of 
wages for a period after “loss” of the ship’® ap- 
ply, a capture resulting from carrying contraband 
in violation of the contract of service will not de- 
prive the seaman of the right to wages for a period 
subsequent to capture.*® 


[§ 184] f. Effect of Seaman’s Separation from 
Captured Ship. Seamen are under a duty to stay 
by their ship after her capture,*? and their volun- 
tary abandonment of a captured ship may consti- 
tute desertion forfeiting wages.78 But if the cir- 
cumstances are such that the seaman cannot rea- 
sonably be expected to rejoin his ship after invol- 
untary separation, his failure to do so will not de- 
prive him of the right to wages.7® 


[a] Wages in full to date of re- 
turn home awarded seaman.—Austin 
Friars SS. Co. v. Strack, [1905] 2 K. 


See Bouys- 


v. The Littlejohn, 11 F. Cas. No. 6,- 
153, 1 Pet. Adm. 115; Howland v. The 
Lavinia, 12 F. Cas. No. 6,797, 1 Pet. 
Adm. 123; Bergstrom v. Mills, 3 Esp. 
36, 170 Reprint 529. 


“Tf the ship is restored, and per- 
forms her voyage, the contract is re- 
vived, and the mariner becomes en- 
titled to his wages; that is, to his full 
wages for the whole voyage, if he has 
remained on board and done his duty, 
or if, being taken out, he has been 
unable, without any fault of his own, 
to rejoin the ship.’ Brown vy. Lull, 
4 F. Cas. No. 2,018, 2 Sumn. 443. 


65. Bordman v. Elizabeth, 3 F. Cas. 
No. 1,657, 1 Pet. Adm. 128; Brown v. 
Lull, 4 F. Cas. No. 2,018, 2 Sumn. 443; 
Girard v. Ware, 10 F. Cas. No. 5,460, 
Pet. C. C. 142; Hitchen v. Wilson, 12 
EF. Cas. No. 6,541, Brunn:. Col: Cas. 
253; Pitman v. Hooper, 19 F. Cas. No. 
11,186, 3 Sumn. 286; The Saratoga, 
21 F. Cas. No. 12,355, 2 Gall. 164; Wat- 
son v. The Rose, 29 F. Cas. No. 17,- 
288, 1 Pet. Adm. 132; Wesley v. Biays, 
29 F. Cas, No. 17,419, Brunn. Coll. Cas. 
254. 


“In the case of a restitution in val- 
ue, the proceeds represent the ship 
and freight, and are a_ substitute 
therefor. If freight is decreed or al- 
lowed for the whole voyage, then the 
mariners are entitled to the full wag- 
es for the whole voyage; for the de- 
eree for freight, in such a case, in- 
cludes an allowance of the full wages, 
and consequently, creates a trust or 
lien to that extent thereon, for the 
benefit of the mariners. the 
freight decreed or allowed is for a 
part of the voyage only, the seamen 
are ordinarily entitled only to wag- 
es up to the time, for which the 
freight is given, unless under spe- 
cial circumstances; as where they 
have remained by the ship, at the 
special request of the master, to pre- 
serve and protect the property for the 
benefit of all concerned.’”’ Brown v. 
Lull, 4 F. Cas. No. 2,018, 2 Sumn. 
443. 

66. Brown v. Lull, 4 F. Cas. No. 
2,018, 2 Sumn. 443, 


Mere capture as not dissolving con- 
tract see supra § 179. 


67. Ardrey v. Karthaus, 1 F. Cas; 
No. 511, Taney 379; Vandeveer v. 
Tilghman, 28 F. Cas. No. 16,846, 


Crabbe 66; Willard v. Dorr, 29 F. Cas. 


States vessel was captured by a Span- 
ish privateer off the coast of South 
America, and sold, and no evidence 
was adduced as to the extent of the 
voyage nor rate of wages, a seaman 
serving as cook was entitled to two 
months’ wages at the customary rate 
of thirty dollars per month). 


68. Powell v. The Betsy, 19 F. Cas. 
No. 11,355, 2 Browne (Pa.) 335. 


69. Ardrey v. Karthaus, 1 F. Cas. 
No. 511, Taney 379. 


70. Bordman v. The Elizabeth, 3 F. 
Cas. No. 1,657, 1. Pet. Adm. 128. 


[a] Until decision.—‘‘Where a ves- 
sel is carried in for adjudication, con- 
demned in the lower court of admiral- 
ty, and an appeal is entered, the claim 
for wages must be suspended, until 
the event of that appeal is known. If 
the owner recover freight, or dam- 
ages in lieu thereof, or the ship be 
restored, the wages are due, and must 
be paid, when, and not before, he re- 
ceives compensation, or recovers the 
ship.” Bordman v. The Elizabeth, 3 
BS Cass Not, 657, li bet. Adm b28: 


71. Ardrey v. Karthaus, 1 F. Cas. 
No. 511, Taney 379; Brown v. Lull, 4 
F. Cas. No. 2,018, 2 Sumn. 448. 


[a] Awarded by neutral power.— 
Where a vessel is captured and con- 
demned as a prize by the public 
enemy, but the owner ultimately re- 
covers damages in lieu of freight, 
from a neutral power in whose terri- 
torial waters the capture was effected, 
seamen are entitled to wages. Ardrey 
Mvinemies ie 1 F. Cas. No. 511, Taney 
CHS 


[b] By treaty or appeal.—‘If the 
ship is condemned by a sentence of 
condemnation, then the contract is 
dissolved, and the seamen are dis- 
charged from any farther duty on 
board; and they lose their wages, un- 
less there is a subsequent restitution 
of the property, or of its equivalent 
value, upon an appeal, or by treaty, 
with an allowance of freight, in which 
event their claim for wages revives.” 
Brown v. Lull, 4 F. Cas. No. 2,018, 2 
Sumn, 443. 


72. Ardrey v. Karthaus, 1 F. Cas. 
No, 511, Taney 379. 


73. Ardrey v. Karthaus, supra. 


74. Austin Friars SS. Co. v. Strack, 
[1905] 2K. B. 315. 


leyesialisy, 
75. See infra §§ 189, 203. 
76. Austin Friars SS. Co. v. Strack, 


[1905] 2 K. B. 315. 


[a] “The risk was altered because 
after the outbreak of hostilities be- 
tween Japan and Russia the captain, 
acting for and as agent for the own- 
ers, and therefore the owners, under- 
took a .venture materially different 
from the character of the voyage in 
regard to which the seamen’s con- 
tract was made. They knew (al- 
though the crew did not) that railway 
material had been declared to be con- 
traband when they chartered the ves- 
sel for the voyages, on one of which 
she was seized and captured. elke, 
is true that the carrying of contra- 
band is not illegal, but merely 
exposes the neutral who engages in 
such a venture to the risk of seizure 
and confiscation; but the question 
does not turn upon the legality or il- 
legality of the voyage and its object, 
but upon whether, after its inception, 
the risk and danger is materially 
varied by any alteration in its condi- 
tions for which the owners are re- 
sponsible. It seems clear that, when 
the owners engaged in carrying cargo 
which they knew to be contraband, 
they did so alter the condition of the 
voyage. That was the cause of its 
termination, and not a ‘loss’ of the 
ship, within the meaning of s. 158 of 
the Merchant Shipping Act.” Austin 
Friars Steam Shipping Co. v. Strack, 
[19.05], 2) 4k. Bo Sib s2i- 


77. See supra § 109. 

78. See infra § 257. 

79. Brown v. Lull, 4 F. Cas. No. 
2,018, 2 Sumn. 448; The Fair Ameri- 


can, 9 FF. Cas. No. 4,846, Bee 134; Wil- 
liams v. The Juno, 29 F. Cas. No. 17,- 
724; Brooks v. Dorr, 2 Mass. 39; Wet- 
more v. Henshaw, 12 Johns. (N. Y.) 
324. But see The Friends, 4 C. Rob. 
143, 165 Reprint 565 (denying wages 
for the full voyage where the seaman 
was a prisoner and unable to rejoin 
the vessel after she was retaken from 
her captors). 


[a] Imprisoned in foreign country. 
—Where a seaman was separated 
from his ship on her capture, im- 
prisoned in one port in a foreign coun- 
try while the ship was taken to a 
different country, and the seaman up- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 185-190] 


[§ 185] g. Seamen Serving on Letter of Marque.*° 
Seamen serving on letter of marque®! for wages and 
a share of all prizes have been denied the right to 
any wages where the ship of their original service 
was captured.s? Where the seamen have been put 
aboard a prize which was itself captured, wages have 
been allowed up to the time when the letter of marque 
vessel reached her home port,®* but denied for any 
subsequent period.§* 


[§ 186] h. Enemy Seaman. Where a vessel is 
owned by enemies at war with the United States, the 
courts of this country will not decree any wages to 
her seamen.®5 


[§ 187] i. Seizure in Enemy Port and Internment 
of Seamen at Outbreak of Hostilities. Where a ship 
is seized and detained in an enemy port on the out- 
break of hostilities, and her seamen are interned, 
the voyage is thereby terminated and the seamen 
are not entitled to wages for any period after the 
seizure and detention of the ship,*® and this is true 
even though there has been no “loss” of the ship 
within the meaning of statutes*’ providing that wag- 
es cannot be recovered after termination of the voy- 
age by loss or wreck.®§ 


[§ 188] j. Under Particular Statutory Provisions 
—(1) United States. Under United States stat- 
utes providing that where the service of a seaman 
terminates before the period contemplated in the 
agreement, by reason of the loss or wreck of the 
vessel, such seaman shall be entitled to wages for 
the time of service prior to such termination, but 


on his release neither knew where the 
ship then was nor could have gotten 
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Edna, 291 Fed. 379. 
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not for any further period,’® a seaman’s service 
terminates upon capture of the vessel by a foreign 
belligerent nation,®® and he is not entitled to wages 
for a period subsequent to such capture,?! nor will 
eventual restoration of the vessel to her owners 
revive his claim for wages where the voyage was 
never completed. A seaman on a neutral vessel 
captured by a belligerent cannot recover from the: 
owner of the vessel wages for a period during which. 
he was detained in custody by the belligerent as a 
witness.°3 

[§ 189] (2) England. Under English statutes 
providing that where the service of a seaman termi- 
nates before the date contemplated in the agreement, 
by reason of the wreck or loss of the ship, he shall 
be entitled to wages up to the time of such termi- 
nation, but not for any longer period,®* doubt has 
been expressed as to whether a capture constitutes 
a “loss,”®® and it has been said that the “loss” con- 
templated by the statute means some physical in- 
jury to her,?® and detention of a ship in an enemy 
port at the outbreak of hostilities is not a “loss” of 
the vessel.?? 


[§ 190] 5. Ice Precluding Navigation. Where the 
voyage is broken up by reason of ice preventing fur- 
ther navigation, seamen leaving the ship are enti— 
tled to wages up to the reasonable time of retutm 
to their port of shipment.®* If they voluntarily re— 
main with the vessel after she has been frozen in, 
although entitled to discharge,®® in the absence of 
a new contract the seamen may recover for services. 
rendered during such time on the basis of a quantum: 


95. Austin Friars Steam Shipping” 
Co. v. Strack, [1905].2 K. B. 315. 


to her if he had known, his failure 
to rejoin his ship did not deprive him 
of the right to wages. Brooks v. 
Dorr, 2 Mass. 39. 


80. Right to prize money as dis- 
tinguished from wages see War [40 
Cyc 380 et seq]. 


81. “Letters of marque and re- 
prisal” see Letter 36 C. J. p 933. 


g2. Abernethy v. Landale, 2 Dougl. 
539, 99 Reprint 342. 


[a] Even though absent as prize 
master at time of capture.—A seaman 
who was engaged to serve on board 
a letter of marque for wages and a 
share of all prizes is not entitled to 
any part of the wages if the ship is 
taken before she completes her voy- 
age, although he shall have been sent 
from the ship before the capture, as 
prize-master on board a prize taken. 
Abernethy v. Landale, 2 Dougl. 539, 
99 Reprint 342. 


23. Cheeny v. Livingston, 2 City 
HallRec (N. Y.) 59. 
84. Cheeny v. Livingston, 2 City 


HallRec (N. Y.) 59. 


85. The Velasco, 28 F. Cas. No. 
16,910a, Blatehf. Prize Cas. 54. 


86. Horlock v. Beal, [1916] 1 A. C. 
486 (where it did not appear whether 
or not the ship had been condemned). 


- 87. See infra §§ 189, 208. 


88. MHorlock v. Beal, [1916] 1 A. C. 
486. 


89. See statutory provisions. 


90. The Edna, 292 Fed. 640; The 
Edna, 291 Fed. 379. 

91. The Edna, 292 Fed. 640; The 
Edna, 291 Fed. 379. : 

92. The Edna, 292 Fed. 640; The 


“They have been paid for their 
services up to the time they left the 
vessel, and the restoration of the ves- 
sel to her owners over five years later, 
and after prolonged litigation, did not 
revive their claim to compensation 
for the whole voyage, which was so 
far as appears never completed.” The 
Edna, 291 Fel. 379, i 


92. Swanson v. Linga, 
253. 


‘The real cause of action is, not for 
any voluntary services performed for 
the ship or its owners, but for com- 
pensation for a period during which 
they were involuntarily held as wit- 
nesses by a foreign government, 
whose subjects were equally inter- 
ested with the owners of the vessel 
in the result of the proceedings in the 
prize court. Had the libelants, in an 
honest endeavor to save the ship and 
its cargo for their owners, remained 
voluntarily by the ship until con- 
demnation, or until all hope of recov- 
ery was gone, their case would fall 
within principles fairly well settled. 
But they did not do so, and apparent- 
ly after their release from custody, 
so far, at least, as the libel discloses, 
they had no further interest in the 
proceedings. For such involuntary 
services performed on the constraint 
of the captors, and it may be for their 
benefit, they have no claim upon the 
owners. The exceptions to the libel 
in this respect will therefore be sus- 
tained.” Swanson v. Linga, 238 Fed. 
253, 255 (case involving engineer of 
United States vessel seized by British 
during World War and prior to United 
States becoming a bellgerent, it not 
appearing whether or not the vessel 
was condemned, and the action being 
merely for wages during time of libel- 
ant’s detention as a witness). 


94. See statutory provisions, 


238 Fed. 


“It seems to us very doubtful 
whether the word ‘loss’ would in any 
case include a capture such as this, 
which is not in the same category as 
wreck, fire, or stranding, or such 
terminations of a voyage as are 
brought about by the perils of the 
seas.” Austin Friars Steam Shipping 
€o. v. Strack, [1905].2 KK. By 385,93 20e 


Destruction of vessel after ee 4 
as a Penns see infra § 203 text am 
note < 


96. Beal v. Horlock, [1915] 3 K. B. 
Cale on other grounds [1916] 1 AL 


fore Horlock v. Beal, [1916] 1 A. & 


98. The Hudson, 8 Fed. 167; Worth 
v. The Lioness No. 2, 3 Fed. 922, 2 Me- 
Crary 208. 


[a] “In the internal navigation of 
this country it is evident that no arbi- 
trary rule can obtain, in justice to 
the interests involved, for, as in the 
case under consideration, the return 
could not be made in a reasonable 
time on a vessel, because navigation 
was closed by ice. The mariners, be- 
ing discharged at a port whence by 
railroad they could return home in & 
few days, would not have been justi- 
fied in waiting until spring for a ves— 
sel to take them to their port of ship- 
ment. Hence, the rule for their com— 
pensation is the amount of their nee- 
essary transportation and expenses, 
together with their rate of wages 
from date of discharge to their ar- 
rival at the port of shipment; for the 
contracts were not for a specified time 
of employment.” Worth v. The 
Lioness No. 2, 3 Fed. 922, 924, 2 Me- 
Crary 208. 


99. See supra § 81, 
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{§ 191] 6. Wreck, Stranding, or Destruction of 
ship’—a. Under Maritime Law*—(1) In General. 
Under general maritime law the seaman’s right to 
wages is lost with his ship,* and total physical de- 
struction of the ship dissolves the seaman’s contract 
for wages.> The rule is ordinarily regarded as an 
application of the ancient maxim that freight is 
the mother of wages,® it having stated in this con- 
nection that the ship is the mother of freight,’ and 
that where loss of the ship necessarily involves loss 
of the freight, no wages can be recovered.® In other 
words, where a vessel is lost before reaching the 
first port of delivery, the seamen are entitled to no 
wages whatsoever.® But where freight has been 
earned to one or more ports, and the vessel is lost on 
the homeward voyage, the seamen are entitled to 
wages for services up to the last port of delivery ;1° 
although they lose wages for services from the last 


1. The Helen Fairlamb, 251 Fed. 
12. not fulfilled; 


[a] Illustration—When a voyage | formed: 


is interrupted by the ship’s being 
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livered by the ship. 
the voyage was not per- 
and no freight was earned; 
it follows, aS a necessary consequence, 
that no wages were due.” 


[§§ 190-192 


port of delivery.1! Other, authority vigorously de- 
nies that the maxim relative to freight as the moth- 
er of wages has anything to do with the matter,’? 
and affirms that the rule denying a shipwrecked 
mariner wages is founded only upon public policy.*? 
Under the latter view, a seaman doing his duty up 
to the time of abandonment of the wrecked vessel 
is entitled to wages for services rendered up to such 
abandonment. That public policy of assuring the 
seaman’s devotion to his vessel is one reason for 
the rule denying him wages in event of her loss, is 
affirmed by other authority irrespective of the 
soundness of the maxim that freight is the mother 
of wages.1> 


[§ 192] (2) Wages for Outward or Intermediate 
Voyages Completed before Loss of Ship—(a) In 
General. Wages for the outward voyage are earned 
by arrival at the port of delivery.t® The general 
rule is that where the vessel is lost upon her home- 


The contract was [a] “In the laws of Wisbury, a 
city of the Baltic built by the Goths, 
and formerly the most flourishing 
commercial mart in Europe, whose 


Dunnett v.| maritime regulations were far more 


frozen in the ice, so that it cannot 
be completed until far beyond the 
usual or contemplated time, seamen 
hired for the voyage are enti- 
tled to discharge, and if they stay 
with the ship and their services ren- 
dered have been of benefit to the ves- 
Sel they are entitled to recover wages 
on a quantum meruit. The Helen 
Fairlamb, 251 Fed. 412. 


2. Capture see supra §§ 179-189. 


8. Survival of maritime law right 
a wages under statutes see infra § 
207.: 


4 Adams v. The Sophia, 1 F. Cas. 
No. 65, Gilp. 77; Davis v. Leslie, 7 F. 
Cas. No. 3,639, Abb. Adm. 123; Worth 
Veadiwmrorcds docEilt.< CNogys)) Ly ihe 
Neptune, 1 Hagg. Adm. 227, 166 Re- 
print 81; Anonymous, 1 Sid. 179, 82 
Reprint 10438. 


{aj “he general rule of maritime 
law is, that seamen lose their wages 
in toto in case of the wreck of the 
ship upon her voyage.” Davis v. Les- 
He, 7 EF. Cas. No. 3,639, Abb. Adm. 


5 Henop v. Tucker, 11 F. Cas. No. 
‘6,368, 2 Paine 151. 


6 WHenop v. Tucker, supra; The 
Two Catherines, 24 F. Cas. No. 14,- 
288, 2 Mason 319; Dunnett v. Tom- 

_hagen, 3 Johns. (N. Y.) 154. 


~' fa] “The wages of the seamen are 
lost with the freight.”—Adams v. 
ag pe. Sophia, 1 F. Cas. No. 65, Gilp. 


“Freight is the mother of wages’’ 
“gee supra § 170. 


_ ™% Daniels v. Atlantic Mut. Ins. 
Co., 24 N. Y. 447; Dunnett v. Tomhag- 
en, 8 Johns. (N. Y.) 154, 156. 


$ Dunnett v. Tomhagen, supra. 


. ‘Yt is the general rule of the ma- 
_vine law, that freight is the mother 
_of wages, and that the safety of the 
ship.is the mother of freight. The 
reason of the rule is, that the seamen 
may have an interest in the safety of 
‘the ship, and may thereby be induced 
not to desert her in cases of danger, 
- but to use their utmost endeavor, even 
at the hazard of their lives, for her 
preservation. No freight was earned 
in this case on the homeward voyage, 
because no part of the cargo was de- 


Tomhagen, supra. 


9. Anonymous, 1 Ld. Raym. 639, 91 
Reprint 1328, 12 Mod. 442, 88 Reprint 
1439; Anonymous, 2 Show, 283, 89 Re- 
print 941. 


10. Anonymous, supra. 


“Tf a ship be lost before it come to 
a delivering port, no freight nor wa- 
ges is due; if lost afterwards it is due 
to the last: delivering port.” Anony- 
mous, supra. 


11. Bronde v. Haven, 4 F. Cas. No. 
1,924, Gilp. 592; Anonymous, 1 Ld. 
Raym. 639, 91 Reprint 1328, 12 Mod. 
442, 88 Reprint 1439; Anonymous, 2 
Show. 283, 89 Reprint 941. 


12. Worth v. Mumford, 1 Hilt. (N. 
NEG) al alls, SUS), 


“The reasons for the rule are con- 
stantly suggested, while the rule it- 
self is left in so loose and undefined 
a Shape as to make it very difficult, by 
the aid of these cases, to ascertain 
what it is. The cause of the diffi- 
culty is the assumption and constant 
reiteration, throughout these cases, of 
the maxim, that ‘freight is the moth- 
er of wages, the logical deduction 
from which would be, if the maxim 
is true, that wages grow out of and 
depend upon the earning of freight. 
That, as has been said by several 
judges, seamen get no wages if no 
freight is earned. It will be found, 
however, upon a full examination of 
the law, that the loss of wages is not 
founded upon the failure of the vessel 
to earn freight, but upon a rule of 


public policy.” Worth v. Mumford, 
supra. 
13. Worth v. Mumford, supra; 


Anonymous, 1 Sid. 179, 82 Reprint 
10438. 


eit is, as before suggested, a rule, 


of public policy, and it is to be taken 
as originally laid down in the anony- 
mous case in 1 Siderfin 179, ‘that if 
the ship perishes by tempest or ene- 
mies, the mariners lose their wages,’ 
and as resting upon the ground of 
public policy there assigned, that ‘if it 
were otherwise the seamen would not 
use their best endeavors, or hazard 
their lives to save the ship.’” Worth 
v. Mumford, supra. 


14. Worth v. Mumford, supra. 


widely extended than those of Oleron, 
for they were adopted by all the na- 
tions of the North (Olans Magnus 
Histor. Book X, chap. 16; Heberstein’s 
Comment. p 118), the mariners got 
their wages where they exerted them- 
selves to the utmost of their power 
to save and preserve the merchandise 
(Art. XV.); and throughout this just- 
ly celebrated code there is no provi- 
sion, nor anything warranting the in- 
ference that seamen at stipulated 
wages, who have faithfully done their 
duty, forfeit or lose all their wages if 
the ship is tost before the completion 
of the voyage; but in my judgment 
the contrary isinferable. Arts 30, 32, 
25, 15, 16, 19.” Worth v. Mumford, 1 
ELT Le CN TAYE) al 6s 


[b] “Nor in the Laws of the Hanse 
Towns of 1597, which at one time em- 
braced a confederation of sixty-two 
commercial cities—among them the 
great commercial marts of Lubec, 
Antwerp, Hamburg, Bremen, Dantzic 
and Cologne—is there any provision 
for the forfeiture of wages by ship- 
wreck, except where the mariners re- 
fuse to assist the master to save and 
preserve what can be rescued from 
the wreck. As I understand the forty- 
fifth article, in connection with oth- 
ers, the voyage is regarded as at an 
end, when nothing more is to be done 
in saving and preserving what may 
be rescued from the wreck, and that 


‘for the services rendered up to that 


time, the master is bound to reward 
and satisfy the seamen. When that 
was done, all further claim under the 
contract was at an end, except that 
the master was bound to pay the 
charge of their journey home.” 
eee vy. Mumford, 1 Hilt: GN. ¥2) 
sos 


15. Daniels v. Atlantic Mut. Ins. 
Go. 24 NivY. 4475 449° 


“The right to wages is made to de- 
pend upon the completion of the voy- 
age, in order to secure the fidelity 
and stimulate the zeal and attention 
of the mariners. It is also said, that 
publie interests require that the fate 
of the seaman should be connected 
with that of the vessel.” Daniels v. 
Atlantic Mut. Ins, Co., supra. 


16. Farrell v. Mayers, 8 F. Cas. No. 
4,685. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 192-193] 


ward voyage seamen are entitled to wages for the 
outward voyage,!* which must be deemed to have 
terminated with discharge of cargo at the last port 
of delivery,'® and for one half the time spent at the 
last port of delivery.'® 


Intermediate voyages are classed as part of the 
outward voyage so as to entitle seamen to wages for 
such as have been completed before loss of the ves- 
sel.2° Where seamen ship for a general freighting 
voyage of a specified period, no particular places or 
ports being specified, upon total loss of the vessel 
and her contents through wreck, they are entitled 
to wages for every intermediate voyage theretofore 
completed,? and for half the time spent at the last 
port of call before wreck,?? and this is true ir- 
respective of whether or not freight has in fact 
been earned.?% 


Indivisible voyage. Where a vessel proceeds on 
a voyage taking her to several ports, but which is 
so far indivisible in character that no freight can 
be earned until arrival home, destruction of the 
vessel on her homeward voyage deprives the sea- 
men of the right to wages for any portion of such 
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Wages of seaman drowned with ship. Where the 
ship is totally lost with all hands on her homeward 
voyage, the representatives of a deceased seaman 
may recover his wages for the outward voyage.”’ 


[§ 193] (b) Last Port of Delivery. Under the 
rule allowing seamen of a wrecked ship wages for 
the outward voyage to the last port of delivery,?® it 
has been held that the last port of call was a “port 
of delivery” even though only part of the cargo was 
in fact delivered there,?7 or cargo was discharged 
and immediately reshipped aboard the same vessel,”° 
or in accordance with orders received at the port of 
call the ship discharged no cargo there but pro- 
ceeded toward a different port,?® or the vessel vis- 
ited its last port of call in ballast,®° or with a small 
cargo carried for no charge and as matter of cour- 
tesy.22_ In other words, the courts have so far de- 
parted from the strict maxim that freight is the 
mother of wages®? as to make the actual earning 
of freight to the last port of call unnecessary if 
freight might have been earned on the voyage,?* as 
where the port was visited on a so-called “seeking 
voyage.”?4 


Barter. It has been both affirmed?® and denied?® 


voyage.** 


17. Bronde v. Haven, 4 F. Cas. No. 
1,924, Gilp. 592; Farrell v. Mayers, 
San Cas: Non) 4,685" sGiles) v., She 


Cynthia, 10 F. Cas. No. 5,424, 1 Pet. 
Adm. 203; The Two Catherines, 24 F. 
Cas. No. 14,288, 2 Mason 319. 


18. Bronde v. Haven, 4 F. Cas. No: 
1,924, Gilp. 592. 


19. Farrell~v. Mayers, 8 F. Cas. 
No. 4,685; Giles v. The Cynthia, 10 F. 
Cas. No. 5,424, 1 Pet. Adm. 2038, 204; 
The Two Catherines, 24 F. Cas. No. 
14,288, 2 Mason 319. 


“There can be no doubt of the prin- 
cipal that wages are due to seamen 
in cases of capture or wreck, to the 
last port of ‘delivery, and for half the 
time the vessel staid there.—This is 
settled law in this court.” Giles v. 
The Cynthia, supra. 


20. The Two Catherines, 24 F. Cas. 
No. 14,288, 2 Mason 319. 


21. The General Chamberlain, 10 
F. Cas. No. 5,310, 1 Hask. 432. 


22. The General Chamberlain, su- 
pra. 

23. The General Chamberlain, su- 
pra. 

24. The Lady Durham, 3 Hage. 
Adm. 196, 166 Reprint 378. 

[a] Trading trip.—Where a ship 


sailed on a voyage to Africa for pur- 
poses of barter, and after exchanging 
her outward cargo for sundry arti- 
cles which were taken aboard to be 
brought back to London for sale, the 
same person owning both ship and 
cargo, and while on her homeward 
voyage the ship accidentally caught 
fire while anchored off the island of 
Ascension and ship and cargo were 
totally ‘destroyed, the seamen were 
entitled to no wages for any portion 
of the trip, the case being distin- 
guished from those in which wages 
are allowed for prior portions ofa 
voyage already completed because the 
voyage contemplated was an indivisi- 
ble venture from which no financial 
return could be received by the owner 
unless and until the ship returned to 
London. The Lady Durham, 3 Hagg. 
Adm. 196, 166 Reprint 378. 


25. Harris v. Ive, 1 Harr. & W. 238. 


Wages and effects of deceased sea- 
man generally see infra §§ 787-794. 


26. See supra § 192. 


27. Giles v. The Cynthia, 
Cas. No. 5,424, 1 Pet. Adm. 203. 


28. Blanchard v. Bucknam, 3 Me. 1. 


29. The General Chamberlain, 10 
F.. Cas. No. 5,810, 1 Hask. 432 


30. Farrell v. Mayers, 8 F. Cas. 
No. 4,685; The General Chamberlain, 
10 F. Cas. No. 5,310, 1 Hask. 432; Giles 
v. The Cynthia, 10 F. Cas. No. 5,424, 
1 Pet. Adm. 203; The Two Catherines, 
29 EF. Cas: No. 14,288, 2 Mason 319; 
Blanchard v. Bucknam, 3 Me. 1, 5. 


AND) 10% 


“It matters not that the vessel did 
not carry thither any goods, but went 
in ballast. She earns her freight and 
the wages are due out of it, as much 
in legal contemplation, as if she had 
been fully laden.” Giles v. The 
Cynthia, supra [quot Blanchard v. 
Bucknam, supra]. 


31. Farrell v. Mayers, 8 F. Cas. 
No. 4,685. ; 


“The vessel left this port for Port 
Orchard to obtain a cargo of lumber, 
she in fact took no cargo and was 
paid no freight for her outward voy- 
age, but she might have done so; and 
it appeared in proof that she and 
other vessels in the trade were in the 
habit of taking such outward freight 
as may be offered, and that sometimes 
they carried as much as twelve or 
fifteen tons. She reached her port of 
destination in good safety and the 
seamen’s right to wages is not to be 
affected by the circumstances, that 
for the few articles carried in her, no 
freight was asked; nor by the ac- 
cident that no cargo was offered. The 
rule, aS we have seen, affirms the 
right of the seamen to their wages 
even when the vessel goes in ballast, 
a portion ought by that right to be 
maintained in the present case, when 
it appears that the vessel did carry 
some articles ‘out of courtesy’ upon 


which freight might have been 
charged.” Farrell v. Mayers, supra. 
32. See supra § 170. 


33. The General Chamberlain, 10 
HCasweNOwmoslO, betas e432. 


“The courts were formerly in the 
habit of dividing the round voyage 
into an outward and homeward voy- 


age, and if the ship was lost on the 
homeward voyage of allowing the 
seamen their wages for the time em- 
ployed in the outward voyage, and for 
half the time of the ship’s stay at 
the foreign port; but the question 
soon arose as to the right of the 
crew to their wages where the vessel 
made an intermediate voyage in bal- 
last without carrying any freight, 
and in such a ease the rule, that the 
carrying of freight was necessary. to 
entitle the seamen to their wages, was 
so far departed from as to allow the 
crew their wages for such intermedi- 
ate voyage, and to determine that the 
return voyage commenced at the port 
of departure where her return cargo 
was received.” The General Cham- 
berlain, supra. F 


34 The General Chamberlain, su- 
pra. 


“Tf a ship sails on a ‘seeking voy- 
age,’ as it is sometimes termed, visit- 
ing different ports in search of. busi- 
ness and finding none, at length re- 
turns to her original port of depar- 
ture, not having earned a dollar for 
her owners, having gone in ballast to 
the different ports, the owners are 
notwithstanding their ill success still 
liable to the crew for their wages dur- 
ing the whole time they have re- 
mained on board, and for the reason 
that they have performed their part 
of the contract and safely navigated 
the ship for the contemplated voyage, 
and it is wholly immaterial as re- 
spects the validity of their claim for 
wages whether the voyage in its re- 
sult has ‘or has not proved profitable 
to their employers, the ship-owners.” 
The General Chamberlain, supra. 


35. Giles v. The Cynthia, 10 F. 
Cas. No. 5,424, 1 Pet. Adm. 203, 208. 


“Any port of ‘destination where car- 
goes are obtained in a course of traf- 
fic, either with money, credit, barter, 
or any means (not such as I have first 
stated), is a port, technically, and to 
legal intent, of delivery. So are they, 
though as before-mentioned, disap- 
pointments in obtaining cargoes oc- 
cur, so far as they relate to wages 
earned by, and payable to mariners.” 
Giles v. The Cynthia, supra. 


36. The Lady Durham, 


3 Hage. 
Adm. 196, 166 Reprint 378. 
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that ports visited with cargo there bartered for 
other goods to be sold on return home should be 


considered ports of delivery. 


[§ 194] (3) Effect of Salvage*?7—(a) In General. 
There is authority broadly to the effect that where 
parts and fragments of a wrecked ship are saved, 
the seamen are entitled to their wages.?® 


[§ 195] (b) By Seamen of Wrecked Ship?°—aa. 
If seamen violate their duty to 
stand by the ship after wreck,*? and make no exer- 
tion to save what they ean, they lose their wages.*! 
But where the seamen do perform their duty they 


Salvage of Ship. 


87. Salvage generally see Salvage 
ante p 1. 


28. The Neptune, 
227, 166 Reprint 81. 


[a] “The modern practice of great 
maritime states, shews a repugnance 
to the application of this particular 
rule, of total forfeiture of wages 
where parts and fragments of the 
vessel are preserved that can be ap- 
plied to a total or partial satisfac- 
tion of them. The French, a great 
maritime state, enjoin expressly in 
their celebrated ordinances of Louis 
the Fourteenth, that they shall be so 
applied. By the ordinances of Spain 
of 1563, when that country was at its 
zenith of maritime glory, the same 
practice was enjoined. In Holland, a 
country the most exclusively mari- 
time, the ordinances of Rotterdam 
prescribe it. Such is likewise the rule 
of the Danish Code, aS may appear 
from Mr. Jacobsen, that if any part 
of the vessel is saved, the crew are to 
be paid out of the materials of the 
wreck which they have saved. So in 
the North American States, as I un- 
derstand, ex relatione of a gentleman 
high in judicial station in one of the 
states, that he had never found any 
decision direct upon that point, but 
that such was the received under- 
standing of the settled practice of 
that country (which has turned its 
attention successfully to questions of 
maritime law); and that understan‘d- 
ing is there forfeited by the general 
notion of its being the settled prac- 
tice of their parent state, though they 
had not found such a written rule in 
our books, any more than in their 
own. Chief Justice Abbott, in his 
book, admits that he had met with no 
decision upon the question in any 
English reports, and Mr. Bell, in his 
learned commentary on the laws of 
Scotland, remarks a similar absence 
of any recorded judgment in the re- 
ports of that country. However, it 
may safely be asserted upon the 
enumeration already produced, that 
much the greater part of the eminent 
maritime states have adopted this 
rule.’ The Neptune, 1 Hagg. Adm. 
227, 233, 166 Reprint 81. 


[b] Seaman has right to cling to 
last plank of his ship in satisfaction 
of his wages. The Neptune, 1 Hage. 
Adm. 227, 166 Reprint 81. 


Right to wages as affected by 
salvaging by: 
Seaman see infra §§ 195, 196. 
Stranger see infra §, 197. 

39. Compensation additional 
regular wages see infra § 365. 

Right of seamen to salvage as such 
see Salvage passim §§ 64-69. 

40. See supra § 109. 


41. The Florence, 16 Jur. 572; 
Young v. The Minnie A., 17 Can. Exch. 
19, 40 DomLR 408. 


1 Hage. Adm. 


to 
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[§§ 193-195 


are entitled not only to outward wages for a voyage 
completed prior to wreck of the ship,*” but also to 


compensation for services up to abandonment of 


42. See supra § 192. 


43. Adams v. The Sophia, 1 F. Cas. 
No. 65, Gilp. 77; The Dawn, 7 F. Cas. 
No. 3,666, 2 Ware 126; The Massasoit, 
16 EB. Cas.\\No., 9,260, 1 Sprague 97; 
Tarlton v. Mallory, 23 F. Cas. No. 
13,753, 10 Ben. 46; The Two Cather- 
ines, 24 F. Cas. No. 14,288, 2 Mason 
319; The Neptune, 1 Hagg. Adm. 227, 
239, 166 Reprint 81; The Florence, 16 
Jur. 572; Young v. The Minnie A., 17 
Can. Exch. 19, 40 DomLR 308. 


“Be it remembered, that by the 
general and just policy of all mari- 
time states, the total loss of the ship 
occasioned solely by the act of God 
visiting the deep with storms and 
tempest, brings with it the loss of all 
the earned wages (except advances), 
although the general rule of law is, 
that the act of God prejudices no 
man; and although the mariner has 
contributed nothing to the mischance, 
but exerted his utmost endeavours to 
prevent it; and although he is pro- 
hibited by law from protecting him- 
self from loss by insurance, as his 
owner is empowered to do for his, it 
is surely a moderate compensation 
for these disadvantages, that he shall 
be entitled upon the parts saved, as 
fas as they will go, in satisfaction of 
his wages already earned by past 
services and perils.” The Neptune, 
supra. ; 


[a] Although no freight is earned, 
seamen are entitled to wages if 
enough of the vessel to satisfy their 
claims is saved through their efforts. 
The Massasoit, 16 F. Cas. No. 9,260, 1 
Sprague 97. 


44. The Two Catherines, 24 F. Cas. 
No. 14,288, 2 Mason 319. 


[a] Granted as salvage.—Seamen 
salvaging their ship wrecked on 
homeward voyage are entitled to com- 
pensation equivalent to full wages 
for the homeward voyage, such com- 
pensation being granted as salvage 
but measured as wages. The Two 
Catherines, 24 F. Cas. No. 14,288, 2 
Mason 319. : 


45. The C. P. Minch, 73 Fed. 859, 
20 CCA 70. 


46. Adams v. The Sophia, 1 F. 
Cas. No. 65, Gilp. 77. 


“On this principle a new claim for 
wages is given by the law, although 
that which was founded on the orig- 
inal contract between the ship own- 
ers and the mariners, is annulled and 


lost by the loss of the freight. The 
claim therefore presented to the 
court, in such a case, must lay its 


foundation on the facts which give it 
birth and existence, and by which 
only it can be sustained; and not on 
a contract which is utterly defunct 
and extinguished. The mariner can- 
not come here and say: I demand the 
payment of my wages by virtue of my 
shipping contract, and, at the same 
time, set forth a fact or state of 


the ship payable out of the portions saved by them.** 
Some authorities call this “compensation salvage” 
measured by wages,#* or “a sort of qualified sal- 
vage,”*> denying that the right of recovery is based 
on the original contract,#* and affirming that it is 
created and supported by the seaman’s saving of 
property from the wreck.*? 
that the compensation is wages as such,*® the sea- 
man’s right to which arises from his lien on the ves- 
sel and every part thereof,*® and deny that the 


Other authorities state 


things, which has destroyed and 
avoided that contract and every right 
and claim under it. He should raise 
and assert his new claim on the alle- 
gation of the facts, by which it is 
created and supported; to wit, that 
notwithstanding the freight of the 
vessel has been lost, yet that, by his 
exertions and services a part of the 
property has been saved, for which 
and from which he asks his reward.” 
Adams v. The Sophia, supra. 


47. Adams v. The Sophia, supra. 


“To entitle the seaman to a resus- 
citation of his lost wages, two cir- 
cumstances must concur, to wit, the 
saving of the property, which is the 
fund to which he is to look for pay- 
ment; and that its preservation was 
owing to his services and exertions.” 
Adams v. The Sophia, supra. 


48. The Dawn, 7 F. Cas. No. 3,666, 
2 Ware 126; Daniels v. Atlantic Mut. 
Ins. Co., 24 N. Y. 447; Worth v. Mum- 
ford, 1 Hilt. (N. Y.) 1; The Neptune, 
1 Hagg. Adm. 227, 166 Reprint 81. 


[a] For part of homeward voy- 
age.—Where wages were paid for the 
outward voyage, but liability denied 
for any wages for the homeward 
voyage on which the vessel was 
wrecked and part of the ship, but no 
part of the cargo, saved by her sea- 
men, .the seamen were entitled to 
wages for services rendered on the 
homeward voyage up to the time of 
discharge on abandonment of the 
wreck, and the fact that no freight 
was earned on the homeward voyage 
was immaterial. The Neptune, lL 
Hagg. Adm. 227, 166 Reprint 81. 


49. Worth v. Mumford, 1 Hilt. (N. 
Yc) 15225. 


“The gross injustice of denying the 
seaman’s right to compensation for 
discharging a duty, that he was held 
bound by the contract to perform, 
has been so apparent that we find 
courts giving him wages in such 
cases, but calling them by a differ- 
ent name, such as salvage or quasi 
salvage, at the stipulated rate of 
wages, or wages in the nature of 
salvage. But it is wages, and not 
salvage, that he is entitled to. The 
right to them does not grow out of 
the fact that enough has been saved 
from the vessel to pay them., His 
claim upon the ship arises from his 
lien, which is a security collateral to 
the principal contract. It is not cre- 
ated by the act of shipment, but ex- 
isted from the beginning and is never 
extinguished as long as anything re- 
mains of the vessel. This being the 
construction of the law, an‘d it is in- 
evitable from the doctrine, that the 
seaman is bound by the contract to 
exert himself to the last, to save and 
preserve what he can from the wreck, 
it follows that a forfeiture of wages 
ean take place only in cases where 
there is a total loss of vessel and 
cargo. This is the only. conclusion 


For later cases, developments and changes in the law see Annotations, same title and section number, 


sd 


ieee 


§§ 195-198] 


compensation can be considered salvage,®® or in the 
nature of salvage,®! or of a quantum meruit.®2 


It would seem that the 
statute abolishing the old rule that wages are de- 
pendent on the earning of freight,°? has rendered 
obsolete such decisions as award seamen salvaging 
part of a wrecked ship compensation in lieu of 


Statutory provisions. 


wages.°* 


[§ 196] bb. Of Cargo. 


[§ 197] (c) By Strangers. 


that will harmonize this doctrine of 
the extent of the seaman’s obligation, 
under the contract, with the stern 
rule of forfeiture.” Worth v. Mum- 
ford, supra. 


Wage lien on ship generally see in- 
fra §§ 486-547. 


7 

50. The Massasoit, 16 F. Cas. No. 

9,260, 1 Sprague 97; The Neptune, 1 
Hagg. Adm. 227, 166 Reprint 81. 


51. Daniels v. Atlantic Mut. Ins. 
Co., 24 N. Y. 447, 451. 


“The crew of the Flying Dutchman, 
staying by the wreck and aiding to 
bring the vessel, with part of the 
cargo, into port, so that freight was 
earned by the vessel, became entitled 
to compensation for their services, 
not merely from the time of the 


casualty, but for the voyage. If that 
compensation was due them as 
salvors, then it should have been 


made a part of the general average 
of the expenses in saving the ship 
and cargo, or should have been 
charged upon the freight, or ship, or 
cargo, as a part of the salvage ex- 


penses. If the compensation was to 
salvors, as such, it would only be 
necessary, in adjusting the loss, to 


determine whether the amount should 
come into the general average or 
should be charged upon a particu- 
lar interest. It would not, in that 
case, be chargeable upon the ship- 
owner personally, by reason of his 
hiring of the seamen as such. But, 
upon authority as well as upon prin- 
eiple, I am of the opinion that the 


compensation to the crew was as' 


wages, and not in the nature of 
salvage.” Daniels v. Atlantic Mut. 
Ins. Co., supra. 


52. The Neptune, 
227, 166 Reprint 81. 


53. See supra §§ 170, 171. 


54. The C. P. Minch, 73 Fed. 859, 
20 CCA 70. 


55. Daniels v. Atlantic Mut. Ins. 
Gon 24 N.Y, 447; “Durnett2yv.- Tom- 
hagen, 3 Johns. (N. Y.) 154. 


[a] Rule applied.—Where seamen 
had received their outward wages, 
and in a suit for homeward wages it 
appeared that the vessel was wrecked 
two months out and that the seamen 
saved part of the cargo by taking Ke 
with them in the long-boat on leaving 
the sinking ship, they were not en- 
titled to homeward wages against 
the master or owner, although they 
might have secured “equitable com- 
pensation in the light of salvage” 
from the goods saved. Dunnett v. 
Tomhagen, 3 Johns. (N. Y.) 154. 


[b] Freight not earned on deliv- 
ery by salvors.—‘‘The salvage of part 
of the cargo does not take this case 
out of the general rule, because no 
freight was earned by the ship on the 
goods saved, It is not the saving of 
the cargo, but the earning of the 


1 Hagg. Adm. 


Salvage of the cargo will 
not entitle seamen to wages,°* although it may en- 
title them to equitable compensation.°® 


There is authority 
broadly to the effect that salvage by others than 
the libeling seaman does not entitle the latter to 


SEAMEN 


wages.57 
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Other authority holds that in such a 
case seamen should recover wages proportioned as 
the net amount of the freight upon goods saved to 
the whole amount of freight which would have been 
earned if the vessel had reached her destination.** 


Where seamen are present and willing to aid in 
salving the vessel, but are superseded by other em- 


ployees of the owner, who do salve part of the ship, 
it has been held that the seamen are nevertheless en- 


inapplicable.®° 


freight that entitles the seamen to 
wages. The owners of the ship had 
no valid claim for freight, as for a 
part performance of the entire con- 
tract, because the fulfilment of the 
contract was not dispensed with by 
any act of the owners of the goods, 
nor, indeed, was there even a part 
performance by the owner of the ship. 
A salvor, and not the ship-owner, was 
here the deliverer of the goods saved. 
The seamen might, perhaps, have had 
a valid lien on the goods saved, for 
an equitable compensation, in the 
light of salvage, but this gave them 
no right of action against the ship- 
owners or master, on their contract 
for wages. The claims of salvage and 
for wages are totally distinct, and are 
to be tested by different rules.’? Dun- 
nett v. Tomhagen, 3 Johns. (N. Y.) 
154, 156. 


56. Daniels v. Atlantic Mut. Ins. 
Co., 24 N. Y. 447, 449; Dunnett v. 
Tomhagen, 3 Johns. (N. Y.) ‘154. 


“If the vessel be lost, although 
some part of the cargo be taken out 
of her by the seamen and saved, still 
no wages will be earned by the crew, 
for the reason that, the ship not being 
saved, no freight is earned. Perhaps, 
in such case, the mariner could re- 
cover: an equitable compensation in 
the nature of salvage.’”’ Daniels v. 
Atlantic Mut. Ins. Co., supra. 


Seaman’s right’ to salvage see 
Salvage passim §§ 65-69. 


57. The Niphon’s Crew, 18 F. Cas. 
No. 10,277, Brunn. Col. Cas. 577. 


58. The Atalanta, 1 Newfoundl. 
359, 360. 


“Since, then, it is an established 
principle that freight is the mother 
of wages, and since it appears from 
the statement of this case that some 
freight has been earned, it follows 
from the application of the general 
principle to the particular facts of 
the case, that the seamen are entitled 
either to the whole or a part of their 
wages. On the other hand, it is the 
leading principle upon which all our 
rules in regard to the payment of 
wages are founded, to make the pay- 
ment thereof to depend upon the suc- 
cessful termination of the voyage; 
and in conformity to this principle, it 
seems to be the opinion of our ablest 
judges and best writers upon mari- 
time law, that the seamen ought to 
contribute out of their wages to the 
salvage upon recapture. (Abbott, 466 
& 467). The same principle is equally 
applicable where, as in the present 
instance, a part of the cargo has been 
saved, after shipwreck, by strangers, 
without any co-operation on the part 
of the mariners, who had been pre- 
viously compelled to abandon the 
vessel; and the rule deducible from 
the two principles already mentioned, 
is, that the claim of the seamen to 
wages must ever be (where there is 
no fault on their side) in proportion 


[§ 198] (4) Insurance. 
effect that the owner’s recovery of insurance on 
the lost ship,®! or freight,®? will not entitle a sea- 


titled to their wages,°® because the reason of the 
rule denying wages where the seamen do not aid is 


There is authority to the 


to the net amount of the freight 
earned. As, therefore, the net amount 
of the freight upon the goods saved. 
is to the whole amount of. freight 
which would have been earned by the 
vessel had she reached her port of 
destination in safety; so is the 
amount of wages to which the sea- 
men are now entitled, to the whole 
amount which would have become due 
to them in that event; and the Court, 
accordingly, directs that a payment 
of wages should be made to them 
agreeably to this proportion.’”’ The 
Atalanta, supra. 


59. The Massasoit, 16 F. Cas. No. 
9,260, 1 Sprague 97. ; 


[a] Even though no freight was 
earned.—The Massasoit, 16 F. Cas. 
No. 9,260, 1 Sprague. 97,. 


[b] Recovered by suit against 
remnants of ship.—if, after a vessel 
is cast on shore, the Owner appears 
with a competent force, Supersedes 
the officers, and takes the business of 
salvage out of the hands of the sea- 
men, and neither affords them sub- 
sistence, nor desires their aid, they 
being willing to render it, they may 
recover wages in a suit in rem against 
the remnants of the vessel. The Mas- 
sasoit, 16 F. Cas. No. 9,260, 1 Sprague 
Si 


60. The Massasoit, supra. 


“That policy which makes the com- 
pensation of the seaman depend’ on 
his saving property, entrusted to his 
care, for the owner, was intended to 
secure his fidelity, and stimulate his 
exertions in case of disasters, which 
usually occur at sea, or in remote 
countries, where the owners cannot 
be present; and oftentimes where 
none but the crew can know how far 
their duty has been fully performed. 
Here the owner appeared; all con- 
trol over the property was delivered 
up to him, he assumed the entire 
management, superseded the seamen, 
took the business of the salvage out 
of their hands, and in effect, dis- 
charged them. Surely the stern rule 
of maritime policy, which has been 
adopted to stimulate continued exer- 
tions for the benefit of the owner, has 
no application 'to a case like this; and 
the just principles which usually gov- 
ern -contracts for labor need not be 
intercepted.” The Massasoit,. supra. 


61. The Niphon’s Crew, 18 F. Cas. 
No. 10,277, Brunn. Col, Cas.577. 


[a] Crew of a ship abandoned at 
sea, and set afire by order of the 
master, who were upon monthly 
wages, cannot recover wages up to 
the time of abandonment, although 
the vessel, freight, and earnings be 
fully insured. The Niphon’s Crew, 18 
KH. Cas. No., 10,277, Brunn. Col. Cas. 
577. 

62. The General Chamberlain, 10 
F. Cas. No. 5,310, 1 Hask. 432; The 
Niphon’s Crew, 18 F, Cas. No. 10,277, 
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[§ 199] (5) Wreck Caused by Fault of Master or 
Owner. Total loss of the vessel does not deprive 
the seamen of their right to wages if wreck was due 
to the negligence of the master,®* or fault of the 
owner.*# 


[§ 200] (6) Voluntary Stranding. Where a ves- 
sel is voluntarily stranded by her master for pur- 
poses of repair, and before she can be repaired she 
is captured, and as a proximate result of such eap- 
ture she is totally lost before repairs ean be ef- 
fected, seamen are not entitled to wages for the full 
voyage,®> but if the loss occurs on the homeward 
voyage may recover wages for the outward voyage 
and one half the time spent in the last port.®® 


{§ 201] (7) Abandonment at Sea before Neces- 
sary.°7 Where a leaking ship has been abandoned 
at sea on order of her master, unnecessarily but in 
good faith, seamen who were willing to stay by her 
are not entitled to wages for the full voyage,®S but 
are entitled to wages up to the time of abandon- 
ment.®° 


[§ 202] (8) Abandonment in Port as Unsea- 
worthy. Where a ship disabled at sea reaches a port, 
and is there condemned and sold as a wreck, sea- 
men have been held entitled to wages up to the date 
of sueh condemnation and sale,*° and the fact that 
charges for reshipping the cargo to port of final des- 
tination exceeded the freight earned by the disabled 
ship did not deprive the seamen of their right to 


[§ 203] b. Under Particular Statutory Provi- 
sions—(1) Making Wages Payable Up to Time of 
Wreck or Loss but Not Thereafter—(a) Nature of 
Injury to Ship. Statutes providing that on termi- 
nation of the seaman’s service by wreck or loss of 
the vessel, he shall be entitled to wages up to the 
time of such termination, and not thereafter,*? apply 
to all eases of loss or wreck,‘* and the ship does not 
have to be a total loss in order to come within the 
contemplation of the statutes.‘* But a mere tempo- 
rary abandonment of a stranded ship does not termi- 
nate the wage contract.*> 


Particular examples of loss or wreck. The ship 
has been held lost or wrecked so as to terminate 
the wage contract, where she was destroyed after 
eapture,*® blown up by explosion while carrying con- 
traband of war,** or torpedoed.‘® The statutes have 
also been held applicable where the ship was unable 
to continue her voyage because stranded,‘® dam- 
aged in a collision,’® or so injured by the elements 
that she was towed back to port for repairs.*? 


[§ 204] (b) Necessity of Survey. A survey and 
condemnation are not essential te bring a case of 
wreck within the application of the statutes.®2 


[§ 205] (c) Notice of Abandonment. Notice of 
abandonment given the underwriters cannot be con- 
sidered in determining whether or not there was 
a wreck terminating service of the seamen.’ 


Brann col. Cac, 5TtS “Percival” ‘v: 3 70. Worth v. Mumford, 1 Hilt. (N.| T. L. R. 178. 
Hickey, 18 Johns. (N. Y.) 257, 9 AmD aa YR & 73. 4 
210 (recognizing rule and applying it zis. Worn ¢estamrords Ganek 133 Foreman v. Benas, 247 Fed. 
in another connection). at; : 3 as ae e 
[a] Seamen not parties to insur- [a] Xllustration——Where a ship [a] In proscribed war zone.— 


ance contract.—‘‘The fact that the 
owners obtained insurance upon the 
freight can not in any way affect the 
rights of the crew to their wages; it 
was a contract to which they were 
not parties, and it can not enure to 
their benefit.” The General Chamber- 
lain, 10 F. Cas. No. 5,310, 1 Hask. 432 


63. Davis v. Faucon, 7 F. Cas. No. 
3,632b; Daniels v. Atlantic Mut. Ins. 
Co., 24 N. Y. 447. 


[a] Where master, was perfectly 
competent and trustworthy, but on 
one occasion failed.to exercise due 
care, and as a result of his negligence 
the vessel ran aground and was lost, 
the seamen did not lose their right to 


wages. Davis v. Faucon, 7 F. Cas. No. 
3,632b 
[b] Negligence of master not 


shown where vessel ran aground at 
night in a well-known channel with 
plenty of sea room, owing to chronom- 
eter getting out of order. Hill v. 
Murray, 12 F. Cas. No. 6,495, 6 Ben. 
141 (wages for full voyage denied). 


64 Daniels v. Atlantic Mut. Ins. 
Co., 24 N. Y. 447. 


65. Farrell v. Mayers, 8 F. Cas. No. 
4,685. 

66. Farrell v. Mayers, supra. 

[a] Captured by Indians.—Farrell 


v. Mayers, 8 F. Cas. No. 4,685. 


67. Sale of vessel in port because 
rendered umseaworthy en voyage see 
infra § 202. 


68. White v. Adams, 
No. 17,534, 5 Ben. 355. 


69. White v. Adams, supra. 


29 «BY Cas. 


sprung a leak in heavy weather but 
was brought into port by her crew, 
and there condemned as unseaworthy, 
and the cargo was reshipped and car- 
ried to its destination by another ves- 
sel, at a cost in excess of the freight 
earned by the condemned ship, nev- 
ertheless the seamen of the ship con- 
demned as a wreck were entitled to 
wages up to the time of condemna- 
tion and sale of the vessel as a wreck. 
Worth v. Mumford, 1 Hilt. (N. Y.) 1. 


72. See statutory provisions. 


73. The Charles D. Lane, 106 Fed. 
746; Flanagan vy. U. S., etc., Steam- 
ship Co., 30 Fed. 202. 


74 $$The Quaker City, 290 Fed. 409; 
The Charles D. Lane, 106 Fed. 746. 


[a] Unfit to complete particular 
voyage.— ‘If she is so injured by en- 
countering ordinary perils of naviga- 
tion as to be unfit to complete the 
particular voyage commenced, the 
terms of the statute are met, and the 
seamen receive all they can legally 
claim when they are paid wages at 
the contract rate for the time of ac- 
tual service.” The Charles D. Lane, 
106 Fed. 746, 747. 

75. Young v. The Ship Minnie A., 
17 Can. Exch. 19, 40 DomLR 408. 

{a] Ship subsequently repaired by 
her own crew and proceeding on voy- 


age.— Young v. The Ship Minnie A., 17 
Can. Exch. ‘19, 40 DomLR 408. 


76. Livewright v. Allen, [1906] 2 
ho BSh 


Capture of vessel without physical 
destruction see supra §§ 188, 189. 


77. Collins v. Simpson SS. Co., 24 


Where articles for voyage included 
passage through war zone proscribed 
by Germany, fact that vessel, when it 
was destroyed, was carrying contra- 
band, unknown to seamen, did not en- 
title them to recover wages after tor- 
pedoing of ship, as the carrying of 
contraband was not a material varia- 
tion of the seamen’s contract in view 
of the fact that the articles called for 
a voyage through the war zone, and 
that it was generally known that any 
American vessel in the war zone was 
subject to torpedoing, irrespective of 
whether or not she carried contra- 
band. Foreman v. Benas, 247 Fed. 
oo. 


723. The Quaker City, 290 Fed. 409; 
Flanagan v. U. S., ete., Steamship Co., 
30 Fed. 202. 


[a] Even if result of master’s in- 
toxication.—Flanagan v. U. S., ete., 
Steamship Co., 30 Fed. 202. 


[b] Rule applied.—Where a steam- 
ship was stranded and so injured as 
to be unable to complete her voyage, 
she was “lost or wrecked,’ within 
the meaning of Rev. St. § 4526, as 
amended (Comp. St. § 8317), and her 
seamen, discharged for that- reason, 
are entitled to wages only.to termina- 
tion of their service. The Quaker 
City, 290 Fed. 409. 


80. The Olympic, [1913] P. 92. 
gen The Charles D. Lane, 106 Fed. 
i . 

82. Flanagan y. U. S., ete., SS. 
Co., 30 Fed. 202. 


83. Lloyd v. Sheen, 10 Aspin. 75. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
4 
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§5 206-210] 


[§ 206] (d) Certificate as to Seamen’s Perform- 
ance of Duty at Time of Wreck.*4 Statutes making 
a seaman’s right to wages after wreck of the ves- 
sel dependent upon production of a certificate from 
the master or other chief officer surviving to the 
effect that the seaman exerted himself to save the 
ship, cargo, and stores,8*> do not impose production 
of such certificate as an absolute condition preced- 
ent to recovery,§® but merely prescribe the pri- 
mary method of proving the seaman’s due perform- 
ance of duty,’ and if failure to produce the certifi- 
cate is satisfactorily explained and due performance 
of duty is shown by other evidence, the seaman may 
recover his wages.8§ 


[§ 207] (e) Survival of Rights under General 
Maritime Law. Statutes granting seamen the right 
to wages notwithstanding loss of the ship, and upon 
compliance with specified conditions have been con- 
strued as not taking from the seaman whatever right 
to recovery of wages he may have under general mari- 
time law in the absence of statute.8° 


Failure to produce statutory certificate as to per- 
formance of duty,®® will not preclude recovery of 
wages due on wreck under general maritime law ir- 
respective of the statute.°4 


[§ 208] (2) Providing for Payment of Wages 
during Unemployment Following Shipwreck.°2' Stat- 


84. Failure to produce statutory; table and 
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salutary purposes of a 
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utes providing that a seaman whose service has been 
terminated by the loss or wreck of the ship shall be 
entitled to wages at the original rate for any por- 
tion of a two month period thereafter during which 
he shall in fact be unemployed, unless the owner 
shows that his unemployment was not due to the 
wreck or loss of the ship,®® do not give indemnity,°* 
but provide a conditional safeguard.®® Under such 
statutes, wages may be awarded an unemployed sea- 
man for the full two month period, notwithstanding 
that the employment would have ended by contract 
provision a few days after the wreck.®® The sea- 
man cannot, however, recover wages for any portion 
of the two month period during which he was ei- 
ther employed®’ or voluntarily unemployed.*® 


[§ 209] (8) Providing for Payment of Wages on 
Sale of Vessel in Foreign Port. Statutes providing 
that upon the sale of a vessel in a foreign port wages 
shall be paid seamen for a specified period,®® have 
been construed as referring to a voluntary and not 
to an involuntary sale, and no recovery for wages 
ean be had under such statute where a disabled 
ship reaches a foreign port and,is there condemned 
and sold as a wreck.? 

[$ 210] (4) Providing for Return of Seamen. 
Statutes providing for the return transportation of 
seamen discharged in a foreign port because of the 
disabling of their ship,? do not entitle seamen to 


under such statutes see supra § 119 


certificate as not precluding recovery 
of wages under maritime law see in- 
fra § 207. 


85. See statutory provisions. 


86. Davis v. Leslie, 7 F. Cas. No. 
3,639, Abb. Adm. 123 (applying Eng- 
lish statute). 


fa] Beasons for rule.—‘‘The pro- 
viso under consideration, if taken in 
its absolute sense, would render the 
enacting clause of the statute nuga- 
tory in many cases clearly within the 
contemplation of the legislature, and 
in which, it is to be supposed, the act 
was specially designed to have effect. 
Thus, where, in cases of shipwreck 
involving meritorious efforts on the 
part of the crew to save the ship and 
cargo with the lives of the ship’s 
company, the lives of all the officers 
are lost, the survivors of the crew 
must be.deprived of the benefits of 
the act, if the strict and exact ob- 
servance of the proviso is to be re- 
quired, because of the impossibility 
of supplying the written certificate 
demanded by its terms. So the case 
of the fraudulent stranding or de- 
struction of the vessel by the officers; 
or of the obstinate or wrongful re- 
fusal of the proper officers to give the 
certificate, although incontrovertibly 
merited by the seamen; or of the re- 
moval of such officer from the reach 
or knowledge of the seaman, are some 
instances of cases which must be of 
common occurrence, in which a com- 
pliance with the exact terms of the 
proviso would be impracticable, what- 
ever might be the efforts or merit of 
the mariner.’ Davis v. Leslie, 7 F. 
Cas. No. 3,639, Abb. Adm. 123. 


87. Davis v. Leslie, supra (apply- 
ing English statute). 


[a] Secondary evidence admissi- 
ble.—‘‘The proviso designates a mode 
of proof, which is the primary and 
highest evidence of the fact to be es- 
tablished, but secondary evidence is 
not excluded expressly, and the equi- 


[56 C. J.—62] 


remedial and eminently beneficial 
statute will not be defeated by a 
construction which is strictly tech- 
nical.” Davis v. Leslie, 7 F. Cas. No. 
3,639, Abb. Adm. 123. 


88. Davis v. Leslie, supra (apply- 
ing English statute). 


89. Hicks v. Walker, 4 Wkly. Rep. 

90. See supra § 206. 

91. Hicks v. Walker, 4 Wkly. Rep. 
5d. 512% 


“The provision in the 17th section 
of the 7 & 8 Vic. c. 112, was passed 
for the purpose of preventing the 
hardship upon seamen who, in case of 
wreck, were deprived of their wages, 
and it entitles them to it on one con- 
dition, which is, that they should ob- 
tain the certificate of the master or 
chief surviving officer that they ex- 
erted themselves to save the ship and 
cargo. The necessity of obtaining 
that certificate, however, is clearly 
confined to cases in which they would 
not but for this enactment have been 
entitled to any wages; that is, where 
the ship has been lost in the course 
of a single voyage, and at a time 
when no freight was earned. There 
are cases in which the freight is more 
than covered by insurance, and it was 
considered an injustice that the sea- 
‘men should lose their wages, and this 
enactment was made; but it does 
not follow because it gives him wages 
where he would not have got them 
before, provided he produce a certifi- 
cate, that therefore he should not get 
them where he would have been en- 
titled to them before, unless he pro- 
duce a certificate. This.was a seek- 
ing voyage, and freight was earned 
three or four times, and the plaintiff 
was entitled to recover his wages, at 
least in respect of those trips in 
which freight had been earned.” 
Hicks v. Walker, supra. 


92. Right to subsistence money 


text and note 61. 


93. See statutory provisions. 


94. The Croxteth Hall, [1930] P. 
20 [app dism [1930] P. 197]. 


95. The Croxteth Hall, 
The Croxteth Hall, 
The Croxteth Hall, 
The Croxteth Hall, 
99. See statutory provisions. 


1. The Dawn, 7 F. Cas. No. 3,666, 
2 Ware 126. 


[a] Facts showing involuntary 
character of sale.—‘‘The evidence now 
produced ‘does, in my opinion, satis- 
factorily show that the sale was, in 
the reasonable meaning of the word, 
a sale of necessity. Not that it was 
physically impossible to repair the 
vessel and proceed on the voyage; 
for it is always possible to repair 
or rebuild a vessel, while any part of 
the hull remains. But the damages 
were so extensive, and the expense of 
the repairs would have been so con- 
siderable, that it was, beyond ques- 
tion, greatly for the interest of those 
on whom the loss must ultimately 
fall, to abandon the voyage and sell 
the materials preserved for the most 
they would bring. A sale is, within 
the mercantile and reasonable sense 
of the word, necessary, when the ves- 
sel cannot be repaired but at a great 
sacrifice of the interests of the own- 
ers. And when a voyage is broken up 
for such cause, the seamen are not 
properly discharged, but the whole 
enterprise is brought to a premature 
conclusion by a fortuitous event, for 
which neither party is responsible.’ 


supra. 
supra. 
supra. 
supra. 


The Dawn, 7 F. Cas. No. 3,666, 2 
Ware 126. 
2 The Dawn, supra; Henop v. 


Tucker, 11 F. Cas. No. 6,368, .2 Paine 
151. . 


3. See supra §§ 142, 144. 
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wages for services performed while returning on an- 
other and homebound vessel. 


[§ 211] ce. Under Particular Contract Stipulations. 
Seamen will not lose their right to wages if the ar- 
ticles are reasonably susceptible of the construction 
that they may have wages despite wreck of the ship.® 
Provisions in the shipping articles to the effect that 
no member of the erew shall be entitled to wages or 
any part thereof until arrival at the port of final 
discharge, have been construed as referring merely 
to the time of payment,® and as not precluding re- 
covery of wages for portions of the voyage com- 
pleted before wreck of a ship never reaching her 
port of final discharge." 


In England a provision in the shipping articles to 
the effect that seamen shall not be entitled to their 
wages until arrival at the port of final discharge 
has been construed as precluding recovery of wages 
for the outward voyage, where the ship was lost 
by wreck on the homeward voyage.® 


[§ 212] G. IMegality of Voyage. A seaman who 
knowingly participates in an illegal voyage ¢an- 
not recover wages for services thereon.® But a sea- 
man can recover wages for services on an illegal 
voyage undertaken without his knowledge or con- 
sent and earried through without his guilty partici- 
pation therein,'® and the seaman is under no duty 
to examine the ship’s papers in order to ascertain 


4 The Quaker City, 290 Fed. 409, 8. Appleby v. 
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Dods, 


§§ 210-214 


whether the voyage is legal.1? 

On forfeiture of ship for violation of sealing stat- 
ute!?. it has been held that seamen of the ship for- 
feited are not entitled to share in the proceeds of 
her sale to the extent of their wages.1% 


[§ 213] H. Mutual Rescission of Employment 
Contract. Upon a mutual rescission of the contract 
of employment, a seaman is entitled to wages up to 
the time of such rescission,'+ subject to deductions 
for advances already received,'® but is not entitled to 
wages for any period subsequent to termination of 
services by mutual reseission.1®° Where the cireum- 
stances indicate a termination of the contract by 
mutual consent, the court will deny the seaman’s 
claim to extra wages for wrongful discharge,'* and 
will also deny the employer’s claim of forfeiture for 
desertion.+§ 


[§ 214] I. On Discharge by Direction of Public 
Authorities. Seamen improperly employed and then 
discharged by direction of public authorities are en- 
titled to wages for the period of service.19 Where 
a seaman secures his discharge by the consul on 
false representations, and ultimately goes home in 
his original ship, he is not entitled to wages for 
the period during which he may have been detained 
in the foreign port,?° and where he has been paid 
wages up to the date of such discharge he ean re- 
cover no further wages.” 


410. 


“Some of the seamen were required 
to do duty on board the vessel bring- 
ing them to the United States after 
being discharged. This service was 
covered by the provisions of R. S. § 
4577 (Comp. St. § 8368), and for it 
they are not entitled to compensa- 
tion.” The Quaker City, supra. 


5. Davis v. Faucon, 7 F. Cas. No. 
3,632b. 


[a] Shipped for three year peri- 
od.—Where the articles shipped sea- 
men for a period of three years rath- 
er than for a specific voyage, and 
provided for their discharge in sev- 
eral contingencies, but were silent as 
to wreck, and where after the ves- 
sel ran aground the seamen remained 
aboard in an unsuccessful effort to 
effect salvage until taken ashore and 
there formally discharged by the 
master, the contract impliedly gave 
them the right to wages despite 
wreck and total loss of the vessel. 
Davis v. Faucon, 7 F. Cas. No. 3,632b. 


6. The General Chamberlain, 10 F. 
Cas. No. 5,310, 1 Hask. 432; Swift 
vit@lark, 15 Mass, /173. \ 


7. The General Chamberlain, 10 F. 
Cas. No. 5,310, 1 Hask. 432; John- 
Somreve Sis, 913" Ba Cas, Nove 7; 4135 
jaPer Adm=215. Switt vi Clark, “15 
Mass. 173. 


[a] Rule applied.—Where a sea- 
man engaged for a voyage, and it 
was stipulated that no officer or sea- 
man should be entitled to any part 
of his wages until the arrival of 
the ship at her port of discharge 
in the United States, and her cargo de- 
livered, and where the ship was lost 
on her passage to the United States, 
the seaman was holden entitled to his 
wages up to the last port of lad- 
ing, and during half the time of her 
lying in such port. Swift v. Clark, 
15 Mass. 173. 


103 Reprint 356. 


9. The St. Jago de Cuba, 9 Wheat. 
(U. S.) 409, 6 L. ed. 122; The Elexea, 
53 Fed. 359; The Vanguard, 6 C. Rob 
207, 165 Reprint 903. 


[a] Slave trade.—The St. Jago de 
Cuba, 9 Wheat. (U. S.) 409, 6 L. ed. 


10. The City of Mexico, 28 Fed. 
207, 208; The Mary, 16 F. Cas. No. 
9,190, 1 Sprague 204; The Mary Ann, 
16 F. Cas. No. 9,194, Abb. Adm, 270; 
Bingham. v. Monroe, 212 Mass. 455, 
99 NE 165; The Malta, 2 Hagg. Adm. 
158 note, 166 Reprint 202. 


“When the seamen are ignorant of 
the character of the voyage, and in- 
nocent of any illegal participation in 
it, although the vessel may be lia- 
ble to forfeiture, their wages will 
be paid in preference to the claim 
of the government.” The City of 
Mexico, supra. 


[a] Smuggling aliens.—Bingham 
v. Monroe, 212 Mass. 455, 99 NE 165. 


11. The Mary, 16 F. Cas. No. 9,190, 
1 Sprague 204. 


12. See Fish § 34. 

13. The James G. Swan, 77 Fed. 
473. 

14. Siciliano v. California Sea 
Products Co., 44 F. (2d) 784; The 


Imogene, 180 Fed. 492; 
lant, 84 Fed. 356; Waitshoair v. The 
Craigend, 42 Fed. 175 Donald vy. 
Candler, 4 Newfoundl. 516. 


15. Waitshoair v. 
42 Fed. 175. 


[a] Slop-chest charges.—Wait- 
shoair v. THe Craigend, 42 Fed. 175. 


16. Siciliano v. California Sea 
Products Co., 44 F. (2d) 784; The 
Imogene, 180 Fed. 492; Thompson v. 
The Stacey Clarke, 54 Fed. 533; Ray- 
mond v. The Ella S. Thayer, 40 Fed. 
902, 12 Sawy. 409; Brown v. Hart- 


The Topgal- 


The Craigend, 


8 East 300,;ley, 4 F. Cas. No. 2,009a; Donald 
‘ v. Candler, 4 Newfoundl. 516. 
[a] MIllustration.—Where, after 


part performance of an _ engineer’s 
contract to operate a yacht, the en- 
gineer refused to continue unless he 
was furnished a fireman, which the 
owner refused, but there was no 
meeting of minds at that time with 
reference to a rescission of the en- 


‘gineer’s contract for the season, and 


on the owner procuring a new engi- 
neer libelant left the boat without 
expressing any desire to continue the 
contract, merely intimating that he 
would stand on his rights, the orig- 
inal contract not having included 
services of a fireman unless subse- 
quently agreed to, libelant’s depar- 
ture showed a mutual rescission and 
libelant was only entitled to recover 
for services up to the time he quit 
work. The Imogene, 180 Fed. 492. 


17. Waitshoair v. The Craigend, 42 
Fed. 175. 

Wages on wrongful discharge: 
Awarded as damages see supra § 102. 
Barned wages see infra § 216. 
Statutory extra wages see infra §§ 

398-407. 


18. Waitshoair v. The Craigend, 42 
Fed. 175. 


Forfeiture of wages on desertion 
see infra §§ 244-279. 


19. Mystic SS. Co. v. Stromland, 
soTk. (2d) 342 [reh den 21 F. (2d) 


[a] Alien infants without per- 
mits.—Mystic SS. Co. v. Stromland, 
case (24) 842 [reh den 21 F. (2a) 


20. The William Cummings, 29 F. 
Cas. No. 17,690.. 


21. The Oregon, 254 Fed. 752. 


[a] Discharged on complaint 
made and heard without master’s 
knowledge and wherein seaman com- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ae 


§§ 215-221] 


[§ 215] J. Failure To Divide Crew into Watches. 
A seaman entitled to discharge?” for violation of reg- 
ulations?® requiring division of seamen into watches, 
is also entitled to recover his earned wages.” 


[§ 216] K. On Wrongful Discharge. Irrespective 
of his right to compensation for wrongful dis- 
charge,*> the discharged seaman is entitled to wages 
earned up to the time of such discharge.?® 


[§ 217] L. Effect of Seaman’s Impressment or 
Imprisonment?‘—1. Impressment. Where a vessel 
is stopped, a seaman wrongfully removed and im- 
pressed into the service of a foreign nation, and the 
vessel then permitted to continue her voyage, the 
seaman cannot recover his wages,”*® unless he there- 
after escapes and tenders his services to his original 
ship before completion of her voyage.?° 


In England a seaman impressed into the Royal 
navy may recover wages up to the time of impress- 
ment if the ship completes her voyage to the next 
port of delivery,®® but not if she is captured and 
lost after his impressment and before her arrival at 
the next port of delivery,*+ nor if she is captured and 
ransomed before his impressment.*? 


Aboard Ship. 


SEAMEN 
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oned aboard ship by the master, his consequent fail- 
ure to do duty will not preclude recovery of wages.** 


[§ 219] b. Ashore—(1) On Master’s Initiative. 
A seaman imprisoned ashore at the master’s demand 
and left behind may recover wages for the full voy- 
age where his imprisonment was wrongful,** and 
where the imprisonment was originally justified but 
leaving the seaman behind was unjustified, he may 
recover wages for the voyage subject to abatement 
for misconduct.?® Where a seaman is rightfully 
imprisoned ashore for mutinous conduct, he is not 
entitled to wages for the period of such imprison- 
ment,®° although he may be awarded wages for serv- 
ices prior to that time.37 


[§ 220] (2) On Initiative of Local Authorities. 
The arrest and imprisonment of a seaman in a for- 
eign port as a prisoner charged with an indictable 
offense, is not of itself a bar to the claim for wages. 
for the voyage.*8 


[§ 221] c. Deduction of Expenses. An impris- 
oned seaman is liable for the expense incident to 
the imprisonment whether such imprisonment be 
caused by the master,*® as through order of the con- 
sul,*#° or by the authorities for the violation of the 
law of the country where the seaman is,*! unless 


[§ 218] 2. Imprisonment—a. 
Where a seaman is wrongfully confined or impris- 
mitted forgery.—The Oregon, 254 
Fed. 752. 

22. See supra § 86. 


23. See supra § 22. 


24 Southern Pac? Co. v. Hair, 24 
F. (2d) 94 [aff sub nom. E1- Estero, 
14 F. (2d) 349]. 


25. Damages generally see supra 
§§ 99-107. 


Extra wages see infra §§ 398-407. 


26. U. S. Steel Products Co. v. 
Adams, 275 U. S. 388, 48 SCt ‘162, 
72 L. ed. 326 [rev 13 F. (2d) 614]. 


27. Capture of ship and seaman 
see supra §§ 179-189. 


28. Watson v. The Rose, 29 F. Cas. 
No. 17,288, 1 Pet. Adm. 132, 134. 


“He must rely, whatever may be 
the result, on the protection due to 
him by his government, for the 
redress he is entitled to, as well for 
losses sustained, as personal injuries 
so unwarrantably suffered. The un- 
lawful impressment is an injury done 
to him, specially and individually; 
and has no ingredients common to 
all the crew.” Watson v. The Rose, 


supra. 

29. Watson v. The Rose, supra, 

30. Wiggins v. Ingleton, 2 Ld. 
Raym. 1211, 92 Reprint 300. 

31. Anonymous, 2 Campb. 320 
note, 170 Reprint 1169; Dunkley v. 


Bulwer, 6 Esp. 86, 170 Reprint 8388. 


[a] Bule applies under statute 
providing that a seaman shall not 
forfeit wages because of entering the 
Royal navy. Anonymous, 2 Campb. 
320 note, 170 Reprint 1169; Dunkley 
v. Bulwer, 6 Esp. 86, 88, 170 Reprint 
838 (“The Act of Parliament meant 
to give the sailor, who entered on 
board a King’s ship, a remedy for 
his wages for a partial service, which 
another sailor could not have, for 
he thereby got a title to wages for 
such partial service, and without 
waiting for the completion of the 
voyage; but that the Act was meant 
to be confined to cases where all the 
crew were entitled to wages, by rea- 
son of the ship’s arrival, and by the 


completion of her voyage, not to cas- 
es where the voyage was not complet- 
ed, and no wages could be claimed by 
the crew at all; when the voyage 
was defeated, the law deprived the 
whole crew of any wages whatever, 
and he, for his partial services, could 
not be in a better situation than they 
for the whole. Here aS no wages 
whatever could be claimed by the 
seamen, the plaintiff must suffer the 
loss to the full extent of the wages 
on the homeward voyage, the wages 
on the outward voyage, that is to 
the arrival at Gibraltar, having been 
paid into Court’’). 


82. Chandler v. Meade. [cit Wig- 
gins v. Ingleton, 2 Ld. Raym. 1211, 
92 Reprint 300]. 


33: Thorne v. White, 23 F. Cas. 
No. 13,989, 1, Pet. Adm. 168. 


34. The Hibernia, 12 F. Cas. No. 
6,455, 1 Sprague 78. e 
35. The Maria, No. 


16 Re Cass 
9,074, Blatehf. & H. 331. 


Effect of misconduct on right to 
wages generally see infra §§ 238- 
313. 


36. The Thomas v. Gray, 23 F. 
Cas. No. 13,898, Blatchf, & H. 493. 


37. The Thomas v. Gray, supra. 


[a] On the theory that the im- 
prisonment is sufficient punishment 
without adding the additional penalty 
of a forfeiture of antecedent wages. 
The Thomas v. Gray, 23 F. Cas. No. 
13,898, Blatchf. & H. 493. 


38. Smith v. Treat, 22 F. Cas. No. 


‘18,117, 2. Ware 270. 


[a] Court inquires into merits of 
case.—The arrest and imprisonment 
of a seaman in a foreign port and 
sending him home by the public au- 
thorities as a prisoner charged with 
an indictable offense does not nec- 
essarily constitute a bar to the claim 
for wages for the voyage, and such 
proceedings do not prevlude the court 
from inquiring into the merits of 
the case and making such decree 
as the justice of the case requires. 
Smith v. Treat, 22 F. Cas. No, 13,117, 
2 Ware 270. 


39. Graves v. The W. F. Babcock, 
85: Pedi: 978; 229 €CA 514) [revar79 
Fed. 92]; Brower v. The Maiden, 4 
FE. Casi No. 1,970,6.Gilp. (29455) Bur 
see The Nimrod, 18 F. Cas. No. 10,267, 
1 Ware 1 infra text and note 43. 


Subtraction of wages to compen- 
Fahad rake generally see infra §§ 


40. Graves v. The W. F. Babcock, 
85 Fed: 978, 29 CCA 514; Chester 
v. Benner, 5 EF. ‘Cas: No. 2,660, 2 
Lowell 76. 


[a] Extent of deductions.—(1) 
Where seamen are imprisoned in a 
foreign jail by order of the Amer- 
ican consul, and there is no evidence 
of bad faith, the seamen must bear 
the charges of the imprisonment, but 
will not be required to pay the 
charges of the consul as jutige, al- 
though the shipping articles contain 
that provision. Chester vy. Benner, 5 
F. Cas. No. 2,660, 2: Lowell 76. (2) 
And thus, where seamen leave a ship 
without cause, and are arrested and 
taken before a consul, and decline 
to return to duty, and make threats 
of violence, and are at the request 
of the captain delivered in custody 
of the marshal, the proper ‘charges 
for their arrest and detention, the 
wages of their substitutes, and the 
amount which was necessarily paid 
by the ship to the authorities as 
penalty for the malicious destruc- 
tion of personal property by the sea- 
men on their way to the ship should 
be taken from their wages. Graves 
v. The W. F. Babcock, 85 Fed. 978, 
29 CCA 514. 


41. Magee v. The Moss, 16 F. Cas. 
No. 8,944, Gilp. 219; Snell v. The 
Independence, 22 F. Cas. No. 13,139, 
Gilp. 140. 


[a] Waiver.—Where by reason of 
a vessel being short-handed the sea- 
men refused to proceed on the voy- 
age, their subsequent consent to do 
so is a sufficient consideration for 
the release by the master of deduc- 
tions from their wages of fines im- 
posed on them at a port for breaches 
of the peace, and paid by him. The 
Ada, 1 F. Cas. No. 38, 2 Ware 408. 
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such imprisonment is not caused by the fault of the 
seaman;*2 and when a person is necessarily hired 
to perform his services while he is imprisoned, the 
expense of such hire is to be deducted from his 
wages,*® unless his imprisonment is unjustified.** 


[§ 222] M. Seaman’s Incompetence and Errors of 
Judgment—1. Incompetence. A seaman discharged 
for incompetence is entitled to wages for the period 
he has served,*® less advances already received.*® 
But it has been held that a seaman incompetent to 
perform the duties of his position is not entitled to 


the wages of his rating,#7 but can recover only the’ 


actual worth of his services.4* Where the master 
had no opportunity to replace him after discovery 
of his incompetence, the seaman will be denied his 
stipulated wages.*® But where such opportunity 
existed and the master took no action to that end, 
a reduction of wages for incompetency will be de- 
nied.°° 


[§ 223] 2. Error of Judgment. Actions which 
would constitute misconduct if done from improper 
motives will not cause a forfeiture of wages if re- 
sulting from an honest error of judgment which 
might be made by a reasonable man under prevailing 


42. Anonymous, 1 F. Cas. No. 473; 
The Cynosure, 6 E. Cas. No. 3,529, 1 
Sprague 88; Wilson v. The Mary, 30 


this necessary 


SEAMEN 


was reasonable ground for believing 
Lr under 
weather conditions, and for error of 


[§§ 221-225 


conditions.5? 


[§ 224] N. Wages of Disabled Seaman>?—1. In 
General. The general rule is that a seaman injured,°* 
or falling sick,®* in the service of the ship is entitled 
to full wages for the whole voyage.°® His right to 
wages arises under general maritime law,°* in some 
instances controlled by statute.°* 


“Full wages” to which a disabled seaman is ordi- 
narily entitled,®& means the aggregate amounts of all 
the monthly sums which would have accrued upon 
completion of the yoyage.°? 


“Injury,” as used in a statute making the owner 
liable for wages of a seaman “injured in the service 
of the ship” has been construed as broad enough to 
include illness.°° 


Seaman’s violation of law not directly affecting 
his service will not deprive him of the right to wages 
on disability incurred in the service of the ship.*? 


[§ 225] 2. Period for Which Payable in Gener- 
al.°2 Ordinarily a disabled seaman is entitled to 
wages for the term of the voyage,®* or, as it is some- 
times expressed, for at least so long as the voyage 
is continued.®* But where circumstances render it 


ticular circumstances: 


Cause or origin of disability see infra 
§§ 226-229. 


prevailing 


F. Cas. No. 17,823, Gilp. 31. 


43. Graves v. The W. F. Babcock, 
85 Fed. 978, 29 CCA 514 [rev 79 Fed. 
92]; Brower v. The Maiden, 4 F. Cas. 
No.- 1,970, Gilp. 294; Pierce v. Pat- 
ton, 19 F. Cas. No. 11,145, Gilp. 435. 
But see The Nimrod, 18 F. Cas. No. 
10,267, 1 Ware 1 (holding that where 
a seaman has been imprisoned for 
misbehavior he is not subject to for- 
feiture, and is not liable for the ex- 
pense of one hired in his place). 


44. Anonymous, 1 F. Cas. No. 473; 
Johnson v. The Coriolanus, 13 F. 
Cas. No. 7,380, Crabbe 239; The Mary, 
30 FB. Cas. No. 17,823, Gilp. 31. 


45. Swanson v. Torry, 25 F. (2d) 
835 [mod sub nom. The Ella Pierce 
Thurlow, 18 F. (2d) 675]. 


46. Swanson v. Torry, 25 F. (2d) 
835. § 


47. Wheatley v. Hotchkiss, 29 F. 
Cas. No. 17,483, 1 Sprague 225. 


48. Wheatley v. Hotchkiss, supra. 
49. Buena Vista, 4 F, Cas. No. 2,- 
105, 3 Bilatchf. 510. 


[a] Seaman proved to be utterly 
incompetent and unskillful cannot 
recover his stipulated wages where 
the master had no opportunity to 
discharge him and employ another 
person in his place after discovering 
his incompetency. Buena Vista, 4 F. 
Cas. No. 2,105, 3 Blatchf. 510. 


50. The Sadie C. Sumner, 142 Fed. 
611. 


Rate of wages generally see supra 
§§ 160-169. 


51. Airey v. The Ann C. Pratt, 1 
F. Cas. No. 113a, 10 NYLegObs 199 
[aff 1 F, Cas. No. 114, 1 Curt. 395], 


[a] Leaving master behind.— 
Where a brig was blown off from an 
island while the master was ashore, 
and the mate sailed to another island 
instead of returning for the master, 
even though it would have been pos- 
sible to return, the mate cannot be 
charged with misconduct in choosing 
the alternative course where there 


judgment in such respect the mate 
was not subject to forfeiture of 
wages. Airey v. The Ann C. Pratt, 
1 EF. Cas, No. 118a, 10 NYLegObs 199 
fate IE iCas Now 4, IN Curty 395i. 


Misconduct as affecting right to 
wages see infra §§ 238-313. 


52. Extra wages awarded disabled 
seamen see infra § 415. 


Expenses of return see supra § 136. 


Maintenance and cure see infra §§ 
582-633. 


Rate of pay on demotion for disa- 
bility see supra § 168 text and note 
81. 


53. The Osceola, 189 U. S. 158, 23 
SCt 483, 47 L. ed. 760; Meyer v. Dol- 
lar SS. Line, 43 F. (2d) 425; Halvor- 
sen v. U. S., 284 Fed. 285; Sorensen 
v. Alaska~SS. Co., 243 Fed. 280 [aff 
247 Fed. 294, 159 CCA 388]; Wilson 
v. Manhattan Canning Co., 210 Fed. 
898 [aff 217 Fed. 41, 1383 CCA 322]; 
Olsen v. Whitney, 109 Fed. 80; The 
Robert C. McQuillen, 91 Fed. 688; 
The City of Alexandria, 17 Fed. 390; 
Longstreet v. The R. R. Springer, 4 
Fed. 671; The Cortes, 6 F. Cas. No. 
3,258, 6 Ben. 288; Jackson v. The 
Fleta, 13 F. Cas. No. 7,135; The North 
America, 18 F. Cas. No. 10,314, 5 Ben. 
486; Chandler v. Grieves, 2 H. Bl. 
606 note, 126 Reprint 730, 6 T. R. 
325 note, 101 Reprint 576. 


54, The Osceola, 189 U. S. 158, 23, 
SCt 4838, 47 L. ed. 760; Enochasson 
v. Freeport Sulphur Co., 7 F. (2d) 
674; Halvorsen v. U. S., 284 Fed. 285; 
Pacific Mail SS. Co. v. Lucas, 264 
Fed. 938 [certiorari granted 254 U. 
S. 627 mem, 41 SCt 64 mem, 65 Lu, 
ed. 446 mem, and aff 258 U. S. 266, 
42 SCt 308, 66 L. ed. 614]; Highland 
v. The Harriet C. Kerlin, 41 Fed. 222; 
Neilson v. The Laura, 17 F. Cas. No. 
10,092, 2 Sawy. 242; Sykes v. Sum- 
merel, 2 Browne (Pa.) 225; Chand- 
ler v. Grieves, 2 H. Bl. 606 note, 126 
Reprint 730, 6 T. R. 325 note, 101 Re- 
print 576. 


55. Disabled seaman’s right to 
wages considered with respect to par- 


Effect of seaman’s separation from 
Ship see infra § 18 


aoe for which payable see infra 


Time of disability’s occurrence see 
infra § 230. 


56. The Juneau, 11 F. 
Great Lakes SS. Co. v. 
Fed. 275. 


[a] Right is not created by stat- 
ute but arises from general admiral- 
ty or maritime law. Great Lakes SS. 
Co. v. Geiger, 261 Fed. 275. 


57. See infra § 226; passim infra 
this section; and passim infra §§ 
225-232. 


Ags See supra text and notes 53, 
54, 


59. Sims v. Jackson, 22 F. Cas. 
No. 12,890, 1 Pet. Adm. 157, 1 Wash. 
C. C. 414; Chandler v. Grieves, 2 H. 
Bl. 606 note, 126 Reprint 730, 6 T. 
R. 325 note, 101 Reprint 576. 


60. Secretary Bd. of Trade v. 
Sundholm, 4 Aspin. 196. 


[a] Illness caused by bad food is 
an injury in the service of the ship 
within 17 & 18 Vict. ¢ 104 § 228 subs 
1. Board of Trade v. Sundholm, 4 
Aspin. 196. 


61. McCarron v. Dominion Atlantic 
Ra Con 1s4. Meds 762. 


[a] Escaped convict injured in the 
service of the ship may recover wages 
for the period of disability prior to 
his recapture by the police. McCar- 
ron v. Dominion Atlantic R. Co., 134 
Fed. 762 


62. As affected by particular cir- 
pa shat see passim infra §§ 226— 


(2d) 430; 
Geiger, 261 


63. Great Lakes SS. Co. v. 


Geiger, 
261 Bed. 275; 


Wilson v. Manhattan 
Canning Co., 210 Fed. 898 [aff 217 
Med. e4is “1330 (CCAS 32212) Olsenwiane 
Whitney, 109 Fed. 80; Highland v. 
The Harriet C. Kerlin, 41 Fed. 222; 
The City of Alexandria, 17 Fed. 390. 


64 The Osceola, 189 U. S. 158, 23 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 225-228] 


more equitable, wages may be awarded for a dif- 
ferent period of time,®® as to the time of his return, 
not exceeding the length of the voyage.®® 


After end of voyage. Where the contract of em- 
ployment does not extend beyond termination of the 
voyage, wages have been denied for any period after 
such termination.®7 But where the period of con- 
tract employment does extend beyond termination 
of the voyage, wages have been granted for a period 
after such termination and measured by the term 
of employment.®§ 


[§ 226] 8. Cause or Origin of Disability—a. In 
Service of Ship.°® An injury incurred while sub- 
ject to call but off duty and engaged in friendly 
horseplay with other seamen is not incurred in the 
service of the ship.7° The phrase “in the service of 
the ship” as used in a statute making the owner ha- 
ble for full wages of a disabled seaman, has been 
construed as referring to a disability incurred aboard 
ship in contradistinction to one incurred while 
ashore.‘ 


[§ 227] b. Disability Developing While in Serv- 
ice but Originating Prior Thereto.*? There is an 
implied warranty on the part of the seaman that he 
is able-bodied,‘* and he cannot recover if in a dis- 
eased state without knowledge of the master and 
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owners, he nevertheless ships as an able-bodied sea- 
man,’* as where recovery is denied because the sea- 
man is unable to perform his duties on the voyage on 
account of a long standing and incurable disease ex- 
isting at the inception of his employment.*° But the 
fact that a seaman was suffering from disability at 
the inception of employment will not necessarily 
deprive him of the right to full wages during disabil- 
ity,’® and sickness of a seaman prior to employment, 
will not deprive him of the right to wages during 
disability of a different nature arising after employ- 
ment.’7 Although the sickness may have had its 
origin in some previous injury or infection, not o¢- 
casioned by his own fault, the seaman is entitled to 
wages, provided he acted in good faith, and without 
fraudulent misrepresentation or concealment.*® 


[§ 228] c. Fault of Seaman. The fact that a 
seaman’s disability arises from his own negligence, *® 
as in the case of his contributory negligence,®° ordi- 
narily will not debar him from the right to wages 
during disability, and it has been held that a disabled 
seaman is entitled to full wages for the voyage even 
though disability resulted from injuries sustained as 
a consequence of his breach of ship’s discipline.*? 
But the seaman’s gross and inexcusable negligence,*” 
or his willful misconduct,®* as in the case of illness 
arising from his own fault,®* or vice,®® or his volun- 


Sct 483, 47 L. ed. 760; Halvorsen v. 
U. S., 284 Fed. 285; Sorenson v. Alas- 
ka SS. Co., 243 Fed. 280 [aff 247 Fed. 
294, 159 CCA 3884. 


65. McCarron v. Dominion Atlantic 
Ru Co., 184 Ked, 762. 


[a] To date of recapture of sea- 
man who was escaped convict.—The 
fact that a seaman at the time of his 
employment was an escaped convict, 
and subject to recapture, did not de- 
prive-him of the rights which ordi- 
narily arise from such employment; 
and where he was injured in the serv- 
ice, and in consequence left the ves- 
sel before the expiration of his term 
of service, and was subsequently cap- 
tured and reimprisoned before the ex- 
piration of such term, he is entitled 
to wages to the time of his recap- 
ture. McCarron v. Dominion Atlantic 
R. Go., 1384 Fed. 762. - 


After termination of voyage see in- 
fra text and notes 67, 68. 


66. Callon v. Williams, 4 F. Cas. 
No. 2,324, 2 Lowell 1. 


67. Great.Lakes SS. Co. v. Geiger, 
261 Fed. 275. 


[a] Where vessel is not in fault 
for injury to a seaman, nor remiss 
in its duty to furnish cure and main- 
tenance thereafter, wages are recov- 
erable only to the end of the voyage, 
where the contract of employment 
does not extend beyond that time. 
Great Lakes SS. Co. v. Geiger, 261 
Fed. 275. 


68. Enochasson v. Freeport Sul- 
phur Co., 7 F. (2d) 674; McCarron v. 
Dominion Atlantic R. Co., 134 Fed. 
762; Longstreet v. The R. R. Spring- 
er, 4 Fed. 671. 


fa] Illustration.—Where a seaman 
during a voyage to a particular port 
was incapacitated by illness in the 
service without fault on his part, his 
right to wages was not limited to a 
termination of the voyage in the 
course of which the incapacity arose, 
but he was entitled to recover wages 
to the end of his contract, in addition 
to maintenance and cure up to that 
time; ‘‘voyage” referring not to a 
particular passage from port to port, 


but to the whole term of the mari- 
ner’s employment. Knochasson _ v. 
Freeport Sulphur Co., 7 F. (2d) 674. 


69. Phrase as defined in reference 
to seaman’s right to maintenance and 
cure see infra § 584. 


70. Meyer v. Dollar SS. Line, 43 F. 
(2a) 425. 


71. Secretary of Bd. of Trade v. 
Sundholm, 4 Aspin. 196, 198. 


“Tam of opinion that the words ‘in 
the service of the ship’ are intended 
to distinguish such a case as this 
from a hurt or injury which a man 
may receive while on shore. If the 
Legislature had intended otherwise, 
the words while discharging his du- 
ty in the service of the ship, or other 
words to the same effect might have 
been used; but they have not been 
so used. As the section [17 & 18 
Vict. c 104 § 228] stands, the owners 
would clearly not be liable where a 
sailor met with an accident while on 
shore for his own pleasure, though 
they might be liable if the man were 
on shore in the service of the ship.” 
Secretary of Bd. of Trade v. Sund- 
holm, supra. 


72. Time of occurrence of both de- 
velopment and origination of disabil- 
ity see infra § 230. 


73. Peterson v. U. S., 27 F. (2d) 
182. And see cases infra text and 
note 75. 


74. Chandler v. The Annie Buck- 
man, 5 F. Cas. No. 2,591a. 


75. Mitchell v. The Mary Sanford, 
58 Fed. 926; Chandler v. The Annie 
Buckman, 5 F. Cas. No. 2,59la; Mow- 
att v. Brown, 17 F. Cas. No. 9,899a; 
Writer v. The Richmond, 30 F. Cas. 
No. 18,104, 2 Pet. Adm. 263. 


[a] Where mariner died of a se- 
vere pulmonic disease during the voy- 
age, the claim of his administrator 
for wages was disallowed. Writer 
v. The Richmond, 30 F. Cas. No. 18,- 
104, 2 Pet. Adm. 268. 


ees Peterson v. U. S., 27 F. (2d) 


[a] Boatswain with broken jaw 


wired by Surgeon is entitled to wages 
during disability, where actually per- 
forming work in oa manner. 
Peterson v. U. S.. 27 F, (2d) 182. 


ba) Lf ees is advised of dis- 
ability at the outset, and impliedly 
Waives it, wages may be recovered. 
Peterson v. U. S., 27 EF. (2d) 182. 


Vie Highland) Vv. The velarcierane. 
Kerlin, 41 Fed. 222. 


[a] Where seaman was discharged 
from hospital prior to the time of 
shipment and suffered an acute at- 
tack of a different disease during the 
voyage, he is entitled to his wages. 
Highland v. The Harriet C. Kerlin, 
41 Fed. 222. 


78. Chandler v. The Annie Buck- 
man, 5 F. Cas. No. 2,591la; Neilson v. 
The Laura, 17 F. Cas. No. 10,092, 2 
Sawy. 242. 


79. Sorensen v. Alaska SS. Co.. 243 
ae 280 [aff 247 Fed. 294, 159 CCA 


80. The Robert C. McQuillen, 91 
Fed. 688; Davidson v. City of St. 
Louis, 56 Fed. 720; Paulson v. The 
Governor Ames, 55 Fed. 327; The 
Truro, 31 Fed. 158; The City of Alex- 
andria, 17 Fed. 390. 


81. Brown v. The Independence, 4 
F. Cas. No. 2,014, Crabbe 54. 


[a] Insolent to mate and injured 
so badly in resultant fight as to re- 
quire removal to hospital for treat- 
ment and forcibly detained there by 
local shore authorities. Brown v. 
The Independence, 4 F. Cas. No, 2,- 
014, Crabbe 54. 


82. The Truro, 31 Fed. 158; 
of Alexandria, 17 Fed. 390. 


83. Meyer v. Dollar SS, Line, 43 
F, (2d) 425. 


84 Johnson v. Huckins, 13 F. Cas. 
No. 7,390, 1 Sprague 67; Walton v. 
The Neptune, 29 F. Cas. No. 17,135, 
1 Pet. Adm. 142. 


85. Chandler v. The Annie Buck- 
man, 5 F. Cas. No. 2,591a; Walton v. 
The Neptune, 29 F. Cas. No. 17,135, 
1 Pet. Adm. 142, 


City 
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tary and unnecessary assumption of a risk not in line 
of duty,*® operating as a cause of disability will de- 
prive him of the right to wages during the period 
that disability prevents performance of duty. 


Expenses resulting from disability.” Hven where 
the seaman is legally responsible for his disability 
to serve, the ship cannot, in addition to deduction 
of wages for the period of disability also charge 
against the seaman the wages paid a substitute,** 
nor damages arising from delay caused by his dis- 
ability.8® It has been held, however, that the ex- 
pense of treating an alien seaman for a loathsome 
disease chargeable to the ship under statutory pro- 
visions,?° may properly be deducted from any wages 
due him.°+ 


[§ 229] d. Fault of Officers. Where a seaman is 


disabled through the fault or neglect of the ship’s . 


officers, it has been held that he is entitled to wages 
until cured, without reference to the length of the 
voyage,®? although other authority limits wages te 
the end of the voyage.®® 


[§ 230] 4. Time of Occurrence of Disability.°* 
A seaman injured after the commencement of the 
voyage,®® although before the ship has left port is 
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entitled to wages for the full voyage,®°* and not re- 
stricted to a specified amount of wages payable un- 
der statutes to seamen discharged before commence- 
ment of the voyage.®? But a seaman injured before 
either signing articles or beginning the voyage can- 
not recover wages for the full voyage;®* and where 
injured while working about the ship in port before 
signing articles, or making any agreement as to 
wages en voyage, the seaman cannot recover for the 
period of a subsequent voyage.°® Where sickness 
begins after the seaman has entered the service of 
the ship, but before he signed articles, he may recov- 
er wages. 


[§ 231] 5. Effect of Separation from Ship.? A 
disabled seaman otherwise entitled to wages for the 
voyage,*® does not lose his right thereto because of 
absence from the ship necessitated by his disability.* 
Where a sick or disabled seaman is left by the mas- 
ter in a foreign port, he is entitled to his wages up 
to the end of the voyage,°® or until his return home,® 
deducting wages actually earned during such pe- 
riod.“ But a disabled seaman who voluntarily and 
without reasonable necessity leaves his ship,® or re- 
fuses to rejoin her when able to do so,® is not en- 
titled to wages for the portion of the voyage during 


86. Meyer v. Dollar SS. Line. 43 F. | 217 Fed. 41, 133 CCA 322 [aff 210 Fed. | merel, 2 Browne (Pa.) 225. 
(2d) 425. 898]. ; [a] Sick seaman going to hospital 
[a] Friendly but unauthorized Period for which wages payable|at intermediate port.—Pacific Mail 
horseplay while off duty.—Meyer v.| generally see supra § 225, SS. Co. v. Lucas, 264 Fed. 938 [cer- 
Dollar SS. Line, 43 F, (2d) 425. 97. Wilson v. Manhattan Canning | tiorari granted 254 U. S. 627 mem, 


87. Subtraction of wages to com- 
pensate employer for damage caused 
by seaman generally see infra §§ 314— 
320. 


88. Johnson v. Huckins, 13 F. Cas. 
No. 7,390, 1 Sprague 67. 


89. Johnson v. Huckins, supra, 
90. See supra §§ 23-25. 

91. The Alector, 263 Fed. 1007, 
[a] Illustration.—Where a foreign 


seaman, after signing up, but before 
leaving port, contracted a loathsome 
disease, and on arrival at a port of 
the United States was detained for 
treatment in hospital at expense of 
the ship, under Immigration Act 
Febr. 5, 1917 § 35 (Comp. St. [1918] 
Comp. St. Suppl. Annot. [1919] § 
428914ss), and regulations thereun- 
der, the ship was entitled to deduct 
from his wages the amount so paid 
for his treatment. The Alector, 263 
Fed. 1007. 


92. The Centennial, 10 Fed, 397, 4 
Woods 50; Myers v. The Lizzie Hop- 
kins, 17 F. Cas. No. 9,993, 1 Woods 
170. , 


93. 
55 Fed. 327; 
17 Fed. 390. 


Period for which wages payable 
generally see supra § 225. 


94. Disability originating prior to 
service see supra § 227. 


95. What constitutes see supra § 4. 


96. Manhattan Canning Co. v. Wil- 
son, 217 Fed. 41, 133 CCA 322 [aff 210 
Fed. 898]. 


[a] Outward bound with tempo- 
rary mooring.—When a vessel with 
all her cargo aboard left her dock to 
be towed to a buoy in the bay for 
temporary mooring, her voyage com- 
menced, so as to entitle a seaman in- 
jured immediatedly after the ship left 
dock to wages for the full voyage. 
Manhattan Canning Co. v. Wilson, 


Paulson v. The Governor Ames, 
The City of Alexandria, 


sustained. 


Co., 210 Fed. 898, 900 [aff 217 Fed. 41, 
133 CCA 3822]. 


“The contention that section 4527, 
Rev. St., applies to this case, and that 
libelant cannot in any event recover 
more than one month’s wages under 
the findings upon the facts, cannot be 
This section provides: 
‘Any seaman who has signed an 
agreement and is afterwards dis- 
charged before the commencement 
of the voyage or before one month’s 
wages are earned, . shall be 
entitled to receive from the master 
. . . in addition to any wages he 
may have earned, a sum equal in 
amount to one month’s wages as com- 
pensation.’ The voyage having com- 
menced, and libelant not having been 
discharged, this section has no appli- 
cation.” Wilson v. Manhattan Can- 
ning Co., supra. 


98. The Vestris, 252 Fed. 201. 
99. The Cliftwood, 280 Fed. 726. 
[a] Working for port wages.— 


Where a seaman was injured while 
working on a ship at port wages, be- 
fore he had signed articles to accom- 
pany the ship on her next voyage, 
although he intended to do so, and 
before the wages had been agreed on, 
he cannot recover his wages for the 
period of the voyage subsequently 
made by the ship. The Cliftwood, 
280 Fed. 726. 


1. Neilson v. The Laura, 17 F. 
Cas. No. 10,092, 2 Sawy. 242. ‘ 


2. Absence generally see infra §§ 
234-237. 


Desertion see infra §§ 244-279. 
3. See supra §§ 224-230. 


4. The Juneau, 11 F. (2d) 430; 
Halvorsen v. U. S., 284 Fed. 285; Pa- 
cific Mail SS. Co. v. Lucas, 264 Fed. 
627 [certiorari granted 254 'U. S. 627 
mem, 41 SCt 64 mem, 65 L. ed. 446 
mem, and aff 258 'U. S. 266, 42 SCt 
308, 66 L. ed. 614]; Sykes v. Sum- 


41 SCt 64 mem, 65 L. 
and aff 258 U. S. 
L. ed. 614]. 


Period for which wages payable 
generally see supra § 225. 


5. Halvorsen v. U. S., 284 Fed. 285; 
Heynsohn v. Merriman, 1 Fed. 728; 
Nevitt v. Clarke, 18 F. Cas. No. 10,- 
138, Olcott 316. 


[a] Release no bar to claim.— 
Where a seaman became sick without 
his fault during a voyage, and was 
placed in a hospital at a certain port, 
and on his discharge from the hos- 
pital in a penniless condition was re- 
quired to sign a statement that he 
accepted his wages, which had been 
left with the United States consul, 
as payment in full for the voyage in 
order to obtain such wages, he was 
entitled to recover full wages for the 
remainder of the voyage, after deduc- 
tion of the amount earned in other 
employment during the time of the 
voyage, since his status was not that 
of a discharged seaman, though he 
signed a receipt in full, and he dia 


ed. 446 mem, 
266, 42 SCt 308, 66 


not waive his claim under the ship- | 


ping articles by accepting such other 
employment. Halvorsen v. U. S., 284 
Fed. 285. 


6. Heynsohn v. Merriman, 1 Fed. 
oe Harris v. Capen, 11 F. Cas. No. 
7. Halvorsen v. U. S., 284 Fed. 285; 
Harris v. Capen, il F. Cas. No. 6,118. 


8. Siciliano v. California Sea Prod- 
ucts Co., 44 F. (2d) 784; Weidman v. 
The Nebraskan, 3 Hawaii Fed. 199. 


[a] Where a slightly injured sea- 
man refused the ship’s offer to remain 
aboard and to have such relief from 
work as might be necessary, he could 
not recover wages for the time after 
he left the ship. Weidman y. The 
Nebraskan, 3 Hawaii Fed. 199. 


9. Williams v. The Hope, 29 F. Cas. 
No. 17,721, 1 Pet. Adm. 138. Sce Ma- 
lone v. Bell, 16 Fed. Cas. No. 8,994, 1 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 231-237] 


which he was absent. 


Under British law, it has been held that where an 
injured seaman is left behind in a foreign port, his 
wages stop.+° 


[§ 232] 6. Effect of Discharge. The discharge of 
a seaman forced to leave his post through disability 
incapacitating him does not release the ship‘? nor 
its owners’? from the obligation to pay his wages 
for the full term of employment.+® 


[§ 233] O. Effect of Filing Libel for Wages. It 
has been held that by filing a libel for full wages to 
date, a seaman treats his engagement as terminat- 
ed,+* and cannot, under his contract, recover wages 
for subsequent services.t® 


[§ 234] P. Authorized or Excusable Absence1°— 
1. With Leave. A seaman is entitled to wages for 
periods of temporary absence with the express?" or 
unplied!® permission of his employer. But -even 
though he acts with the master’s consent, he canndt 
recover wages for a period subsequent to his volun- 
tary and permanent departure from the ship.?® 


[§ 235] 2. Involuntary Absence.2° Seamen ex- 
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cusably separated from their vessel and prevented 
from rejoining her without fault on their part are 
entitled to wages up to the time of separation from 
their ship,?4 and may also be entitled to recover 
wages for the remainder of the voyage.?*. Where the 
master wrongfully refuses to permit the return of a 
seaman after an unauthorized but exeusable ab- 
sence, it has been held that the seaman may recover 
wages up to the time of the decree awarding them.** 


[§ 236] 3. Absence Due to Employer’s Breach of 
Contract. A seaman justifiably leaving the ship be- 
cause of the employer’s breach of contract is entitled 
to wages for the time he served,?* and may be award- 
ed additional compensation,?® such as wages during 
the period of his absence, where he later rejoins his 
ship,?® wages up to the date of filing libel if he claims 
discharge,?* or wages to the time of his return 
home,”® or to the time the wages are actually paid,?° 
in accordance with the equities of the case.°° 


[§ 237] 4. Contract Provisions. Where the par- 
ties have by contract stipulated as to wages payable 
in event of a seaman’s separation from his ship with- 
out fault, the contract stipulations will control.?4 


18. 


Pet. Adm. 139 (where a seaman left 
sick in a foreign port under orders to 
stay there until the ship’s return from 
a short voyage actually left by a dif- 
ferent ship and then sued for wages 
for the full voyage, but where no de- 
cision was rendered because of Set- 
tlement out of court). 


[a] Rule applied.—A seaman, left 
sick in a foreign port, who refused to 
rejoin the ship when able to do so, 
will not be allowed wages beyond the 
time of such refusal. Williams v. 
The. Hope, 29 EF. Cas. No. 17,721, 1 Pet. 
Adm. 138. 


10. The Magna Charta, 16 F. Cas. 
No. 8,953, 2 Lowell 136. 


“Seaman left behind’ under crimi- 
nal statutes see infra § 838. 


11. Enochasson v. Freeport Sul- 
phur Co., 7 F. (2d) 674. 


12. Enochasson v. Freeport Sul- 
phur Co., supra, 


13. Period for which wages paya- 
ble generally see supra § 225. 


14. The Chas. lL. Baylis, 25 Fed. 
862; The Carolina, 3 Aspin. 141. 


15. The Chas. L. Baylis, 25 Fed. 
862; The Carolina, 3 Aspin. 141. 


16. On failure to complete voyage 
see passim supra §§ 173-211. 


17. Thompson v. The Philadelphia, 
23 F. Cas. No. 18,978, 1 Pet. Adm. 210. 


[a] When seaman by special per- 
mission did not go on board his ves- 
sel at the time appointed in the arti- 
cles no deduction from his wages was 
made. Thompson v. The Philadel- 
phia, 23 F. Cas. No. 13,973, 1 Pet. Adm, 
210. 


18." In re Hartel, 11, F.) Cas: No. 
6,157, 7 NatBankrReg 559; Dodge v. 
Hempstead, 2 Hawaii 18. 


[a] Casual absence without objec- 
tion.—Where a ship-keeper employed 
on a vessel in port was occasionally 
absent from the ship, and no objec- 
tion was made thereto until the whole 
period of service had expired, the 
court refused to abate his wages for 
such absences. In re Hartel, 11 F. 
Cas. No. 6,157. 


19. Dodge v. Hempstead, 2 Hawaii 


20. Seaman’s separation from cap- 
tured vessel see supra § 184. 


21. The Lizzie M. Dun, 30 Fed. 927; 
Antone v. Hicks, 1 F. Cas. No. 493, 2 
Lowell 383; Hanson v. Rowell, 11 F. 
Cas. No. 6,048, 1 Sprague 117. 


[a] Seaman jumping aboard an- 
other ship in a collision because of a 
sudden and reasonable fear for his 
life, and prevented by circumstances 
beyond his control from rejoining his 
original ship, is entitled to wages for 
services up to the time he left. Han- 
son v. Rowell, 11 F. Cas. No. 6,043, 
1 Sprague 117. 


[b] Arrested and imprisoned as 
witness by civil authorities.—The Liz- 
zie M. Dun, 30 Fed. 927. 


[ec] Whalers permanently separat- 
ed from ship by exigencies of voyage. 
—Antone v. Hicks, 1 F. Cas. No. 493, 
2 Lowell 383. Gi 


22. The Superior, 270 Fed. 283. 


[a] Ship temporarily abandoned on 
master’s order.—Members of a crew 
who are ordered by the master to 
abandon the vessel when it apparent- 
ly was drifting on the rocks, and who 
have been paid wages up to the date 
of such separation, can also recover 
wages for the balance of the voyage 


where it appears that after the mas-- 


ter and his boat crew returned to the 
vessel and sailed her to port and that 
the failure of libelants to return with 
the master was due to a misunder- 
standing of signals, or to inability to 
return against the current, and that 
thereafter they made reasonable ef- 
forts to reach the vessel. The Supe- 
rior, 270 Fed, 283. 


Separation resulting from seaman’s 
physical disability see supra § 231. 


23. Hayes v. The J. L. Wickwire, 
11 F. Cas. No. 6,262. 


[a] Offering to return after being 
in jail for trivial offense.—When a 
seaman was arrested by local authori- 
ties for some trivial offense and was 
locked up for four days, and on his 
reporting to the vessel the master re- 
fused to receive him on board and 
also refused to pay him his wages or 
to give him his clothing, the seaman 
was entitled to wages up to the time 
of the decree. Hayes v. The J. L. 


Wickwire, 11 F. Cas. No. 6,262. 


et The Mount Everest, 17 F. (2d) 


25. The Mount Everest, supra: 


[a] Iustration.—Seamen not hav- 
ing been discharged, but having left 
voluntarily because of breach by the 
ship or master of a contract limiting 
the hours of work, are entitled to 
wages at the contract rate for the 
time served, to compensation for work 
they were required to do in addition 
to what they contracted to do, and to 
damages for breach. The Mount Ey- 
erest, 17 F. (2d) 478. 


26. Sibery v. Connelly, 
330. 


27. Moran v. Baudin, 17 F. Cas. No. 
9,785, 2 Pet. Adm. 415. 


[a] Deviation.—Moran v. Baudin, 
17.F. Cas. No., 9,785, 2 Pet) Adm 405s 


28. Lloyd v. Sheen, 10 Aspin. 75. 


[a] Carrying contraband to bellis- 
or port.—Lloyd v. Sheen, 10 Aspin. 
- 29, Palace Shipping Car, Co. v. 
Caine, [1907] A. C. 386. 


30. See cases Supra notes 24-29, 


Employer’s breach of contract as 
precluding forfeiture of past wages 
for desertion see passim infra §§ 259- 
274. 


31. Hathaway v. Jones, 11 F. Cas. 
No. 6,212, 2 Sprague 56. 


[a] Implied stipulation.—Under 
shipping articles which provide that, 
when a man is separated from the ves- 
sel during the voyage by death or 
sickness, he shall be paid at a certain 
rate, but which do not provide for 
payment in any other case of separa- 
tion, the court ordinarily adopts the 
same rate in case of a man being dis- 
charged during the voyage for some 
other cause than sickness, and with- 
out his own fault. But if there are 
circumstances showing that this rule 
of settlement would not be just and 
reasonable, the rule will not be adopt- 
ed; the object of the court being to 
ascertain and carry out the intention 
of the parties, which they have not 
expressed. Hathaway v. Jones, ll F. 
Cas. No. 6,212, 2 Sprague 56. 


10 Aspin. 


984 [56 C.J.] 

[§ 238] Q. Effect of Seaman’s Misconduct*®?—l. 
In General. Forfeitures are primarily imposed not 
merely as compensation to the owner for loss,?* but 
also as a punishment to the seamen.** Misconduct*? 
of a character endangering the safety of the ship,*® 
or justifying discharge of the seaman,*? is ground 
for forfeiture of a seaman’s past wages. But a for- 
feiture of past. wages is looked upon with disfavor 
by the courts,?® and will not be imposed for trivial 
offenses,*® nor upon mere suspicion,*? but only upon 
clear proof*! of misconduct. 


Effect of statutes. Although seamen who have not 
signed shipping articles are not liable to forfeitures 
provided for by the statutes of the United States,*? 
they are liable to forfeitures preseribed by the mari- 
time law.*?% 


[§ 239] 2. Extent of Forfeiture in General—a. 
Total or Partial. Forfeiture of wages for misconduct 
may be either*® total or partial, in accordance with 
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[§§ 238-241 


applicable statutory provisions and particular cir- 
cumstances.** 


Rank of seaman is a factor to be considered in 
determining the extent of forfeiture for miscon- 
duct.*® 


[§ 240] b. Wages Earned on Different Voyage. 
Misconduct during one voyage cannot be made to 


‘work a forfeiture of wages earned during a distinet 


and different voyage,*® whether such other voyage 
be prior** or subsequent** to the acts of misconduct. 


[§ 241] 3. Effect of Other Punishment. Where a 
seaman has been otherwise punished for miscon- 
duct, the court may refuse to impose the additional 
penalty of a forfeiture of wages,*® or may decrease 
the amount of forfeiture which would otherwise be 
decreed.°° Thus a seaman who has already been 
punished by imprisonment ordinarily®! will not for- 


32. As ground for: 
Discharge see supra §§ 70-77. 
Disrating see supra § 58. 
Forfeiture of effects see infra § 729. 
Other disciplinary measures see pas- 
sim infra §§ 736-786. 
Prosecution for criminal offense see 
passim infra §§ 814-881. 


Misconduct causing actual damage 
to vessel or cargo see infra §§ 314, 315. 


Qn right to payment of half wages 
at intermediate port see infra § 336 


Share or lay as affected by miscon- 
duct see infra §§ 565-567. 


33. The Florence, 9 F. Cas. 
4,881. 


34. The Florence, supra. 


Discipline and punishment general- 
ly see infra §§ 736-786. 


35. Particular acts of misconduct 
see infra §§ 242-313. 


S6. The Yosemite, 18 Fed. 
Mathison v. Daily, 2 Hawaii 702. 


[a] Setting ship afire in deliberate 
effort to destroy her. Mathison y. 
Daily, 2 Hawaii 702. 


$7. The Almatia, 1 F. Cas. No. 254, 
Deady 473. 


“A justifiable discharge of a seaman 
by the master, for bad conduct, will 
work a forfeiture of the wages pre- 
viously earned. This is a rule of jus- 
tice and policy which pervades the 
maritime law.” The Almatia, supra. 


Grounds for discharge see supra §§ 
66-77. 


38. The A. M. Baxter, 93 Fed. 479; 
The Cadmus v. Matthews, 4 F. Cas. 
No. 12,282, 2° Paine 229; Gifford «v. 
Kollock, 10 F. Cas, No. 5,409, 3 Ware 
45; The Lilian M. Vigus, 15 F. Cas. 
No. 8,846, 10 Ben. 385; The Rovena, 
porn Cas. No, (12,090, 2 Ware 318. 


39. The Alps, 19 Fed. 139; Olsen 
v. The Edwin Post, 6 Fed. 314; The 
Almatia, 1 F. Cas. No. 254, Deady 473; 
The Maria, 16° EF. Cas. No. 9,074, 
Blatchf. & H. 331; The Pioneer, 19 F. 
Cas. No. 11,177, Deady 72; Shirley v. 
The Italy, 2 Hawaii 133. 


“Tt is not every trivial act of dis- 
obedience or neglect of duty that will 
justify the discharge of a seaman, or 
work a forfeiture of his wages.” The 
Almatia, Supra. 

“Courts will not visit, with an en- 


No. 


331; 


2 


tire forfeiture of wages, every act of 
disrespect or disobedience by a seaman 
to his officers, or every neglect of 
duty. The misconduct must be either 
continued or repeated, or, if occurring 
but once, must be of a highly aggra- 
vated character, to subject a seaman 
to a forfeiture of the wages of a 
whole voyage, previously earned by 
him.” The Maria, supra. 


[a] “Fines are pro tanto a forfei- 
ture of wages, and under the modern 
maritime law, aside from statute, a 
forfeiture of wages is imposed only 
for misconduct of an aggravated char- 
acter.” The Alps, 19 Fed. 139, 140. 


40. Krueger v. The John and Win- 
throp, 84 Fed. 5038. 


[a] Suspended on suspicion of in- 
tent to burn ship.—The mere fact that 
the master suspended seamen from 
duty, and imprisoned them, in good 
faith, on suspicion of an intent to 
burn the vessel, is not ground for for- 
feiting their wages, if they in fact 
were not guilty. Krueger v. The 
John and Winthrop, 84 Fed. 503. 


41. The Pioneer, 19 F. Cas. No. 11,- 
177, Deady 72. 


“Misconduct to forfeit wages should 
be satisfactorily proven.” The Pio- 
neer, supra. 

[a] Effect of examination by con- 
sul.—The fact that the charge of mis- 
conduct has been examined by a con- 
sul with a view to send the seaman 
home for trial will not preclude a sea- 
man from claiming wages. The Paul 
Revere, 10 Fed. 156. 


42. Jameson v. The Regulus, 13 F. 
Cas. No. 7,198, 1 Pet. Adm. 212. 


4214. Jameson v. The Regulus, su- 
pra. 

43. The Alps, 19 Fed. 139; The 
Antioch, 11 Fed. 165, 6 Sawy. 328; 


The Jefferson Borden, 6 Fed. 301; The 
Almatia, 1 F.. Cas. No. 254, Deady 473; 
Gladding v. Constant, 10 F. Cas. No. 
5,468, 1 Sprague 73; Martin v. Wil- 
liam, 16 F, Cas. No. 9,171; The Mos- 
lem, 17 F. Cas. No. 9,875, Olcott 289; 
Snell v. The Independence, 22 EF. Cas. 
No. 13,139, Gilp. 140; Shaw v. The 
Fieldwood, 21 Can. Exch. 324, 68 Dom 
LR 399. 


[a] Under English statute the for- 
fciture for desertion may be of the 
whole or of any part of the wages al- 
ready earned. The Lilian M. Vigus, 
15 F. Cas. No. 8,346, 10 Ben. 385. 


44. See passim infra §§ 240-313. 


45. Cloutman v. Tunison, 5 F. Cas. 
No. 2,907, 1 Sumn. 373. 


* [a] Mate may be penalized more 
heavily for neglect than a common 
seaman. Cloutman v. Tunison, 5 F. 
Cas. No: 2,907, 1 Sumn. 373: 


46. The Pioneer, 19 F. Cas. No. 11,- 
177, Deady 72. 


47. Piehl v. Balchen, 19 F. Cas. No. 
11,137, Olcott 2. 


[a] Desertion on one voyage will 
not cause a forfeiture of wages earned 
on a prior voyage. Piehl v. Balchen, 
VOC. Cass Nonad 93:7 Olcotte2: 


48.. The Mentor, 17 F. Cas. No. 
9,427, 4 Mason 84 (holding also that 
where seamen forfeited their wages 
by misconduct in the voyage and aft- 
erward earned wages, the advance 
wages stipulated for in the shipping 
articles should be a charge on the for- 
feited funds; and that money ad- 
vanced on the voyage for clothes, etc., 
and stipulated for, should be a charge 
on the unforfeited wages and that 
hospital money should be apportioned 
pro rata on the wage of the whole 
voyage); The Pioneer, 19 F. Cas. No. 
11,177, Deady 72. 


49. Bray v. The Atlanta, 4 F. Cas. 
No. 1,819, Bee 48; Orne v. Townsend, 


18 F. Cas. No. 10,583, 4 Mason 541; . 


Buck v. Lane, 12 Serg. & R. (Pa.) 266. 


Discipline and punishment general- 
ly see infra §§ 736-786. 


50. Sprague v. Kain, 22 F. Cas. No. 
13,250, Bee 184. 


[a] Imprisoning seaman ashore 
and aboard ship for knocking the 
master senseless with a. scrubbing 
brush in the course of an altercation 
in which the seaman was insolent and 
then struck by the master, is partial 
punishment for his offense, and where 
the imprisonment ashore was for 
three weeks and that aboard for eight 
days, justice will be served by forfeit- 
ing only half instead of all the sea- 
man’s wages. Sprague v. Kain, 22 F. 
Cas. No. 138,250, Bee 184. 


51. Hill v. The Triumph, 12 F, Cas. 
No. 6,500 (Seamen would be allowed to 
recover wages and claims for short 
allowance, although guilty of muti- 
nous and disobedient conduct, where 
they are criminally punished for the 
offense, but that no wages would be 
allowed a seaman who had been crim- 
inally punished for mutiny but who 
was guilty also of misbehavior and 
desertion), 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 241-243] 


feit his wages for the same offense.5? 


Particular offenses. 


of duty.5? 


Under statutes imposing the alternative penalties 
of forfeiture of wages or imprisonment for deser- 
tion,®® seamen imprisoned ashore as deserters can 
recover wages,°® subject to deductions for expenses 


caused by their desertion.*° 


[§ 242] 4. Unauthorized Absence*! Short of De- 
a. Wages for Period of Absence. 
man is not entitled to wages for. any period during 
which he is absent from his ship without authoriza- 


sertion®?— 


52. Thompson v. The Stacey Clarke, 
54 Fed. 583; The Paul Revere, 10 Fed. 
156; Bray v. The Atlanta, 4 F. Cas. 
No. 1,819, Bee 48; Brower v. The 
Maiden, 4 F. Cas. No. 1,970, Gilp. 294; 
The Elizabeth v. Rickers, 8 F. Cas. 
No. 4,353, 2 Paine 291 [mod 8 F. Cas. 
No. 4,361, Blatchf. & H. 195]; The 
Mentor, 17 F. Cas. No. 9,427, 4 Mason 
84; The Olive Chamberlain, 18 F. Cas. 
No. 10,491, 1 Snrague 9; The Thomas 
v. Gray, 23 F. Cas. No. 13,898, Blatchf. 
& H. 493; Thorne v. White, 23 F. Cas. 
No. 13,989, 1 Pet. Adm. 168; The Wil- 
liam Cummings, 29 F. Cas, No. 17,690. 


53. Buck v. Lane, 12 Serg. & R. 
(Pa.) 266. 
[a] Seaman imprisoned ashore in 


a foreign port for assault on the mas- 
ter, and left behind in jail when his 
ship sailed, does not also forfeit his 
wages for such assault. Buck v. 
Lane, 12 Serg. & R. (Pa.) 266. 


54. See infra text and notes 58-60. 


55. Orne v. Townsend, 18 F. Cas. 
No. 10,583, 4 Mason 541. 


554%. Thompson v. The Stacey 
Clarke, 54 Fed. 533. 
[a] Of insubordinate character 


falling short of mutiny.—Thompson 
vy. The Stacey Clarke, 54 Fed. 533. 


56. The William Cummings, 29 BF. 
Cas. No. 17,690. 


57. Orne v. Townsend, 18 F. Cas. 
No. 10,583, 4 Mason 541. 


[a] Where corporal chastisement 
and imprisonment aboard ship were 
imposed upon a steward for neglect of 
duty and disobedience, it was held 
that he had been punished enough and 
was not subject to the additional pen- 
alty of forfeiture of wages. Orne v. 
Townsend, 18 F. Cas. No. 10,583, 4 Ma- 
son 541. 


58. See statutory provisions; 
see infra §§ 822, 323. 


59. Bray v. The Atlanta, 4 F. Cas. 
No. 1,819, Bee 48; Brower v. The Maid- 
Clie fi a Casa NO.) 1/97.0>0 (Gilp, 52014": 
Aikake v. The Hibernia, 2 Hawaii 463. 


[a] Option of master.—‘“It was at 
the option of the master, when they 
left the ship, to enter their desertion 
in the log book, according to the pro- 
visions of the fifth section of the act 
of 20th July, 1790 (1 Story, 104), or 
to have them committed to prison, 
and detained until the vessel was 
ready to sail, under the seventh sec- 
tion. He chose the latter. The effect 
of the first proceeding would have 
been a forfeiture of all the wages then 
due to the seamen, and a termination 
of the contract with them. The effect 
of the second is to continue the con- 


and 


The infliction of other pun- 
ishment has been held to preclude imposition of the 
additional penalty of forfeiture of wages for a sea- 
man’s assault on the master,®*® desertion,®* disobedi- 
ence,°® disorderly conduct,°>” mutiny,°® and neglect 
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tion or legal excuse.®® 

Where seamen intentionally miss their ship un- 
der circumstances not amounting to desertion, they 
cannot recover wages for any period beyond the time 
of her leaving them behind.*+ 


[§ 243] b. Wages Accrued Prior to Absence. 


Where a seaman has been absent without leave or 


A sea- | man’s 


ment.°8 


tract in force, and detain the men in 
prison in order to compel their per- 
formance of it. When they are taken 
from prison to the vessel, and sail 
with her, no new contract is made 
with them, but both parties proceed 
under the original shipping articles.” 
Brower v. The Maiden, 4 F. Cas. No. 
1,970, Gilp. 294. 


[b] Reasons underlying rule.— 
“Wven while in prison, the seamen are 
in the custody of the captain; they 
are at his disposal, and may be taken 
out at his pleasure; and they are so 
taken out when the vessel is ready 
to sail. He is allowed to confine them 
in gaol on shore for his convenience 
and their safe keeping; but they are, 
nevertheless, as much his prisoners as 
if they had been confined on board of 
his vessel. When seamen are confined 
on board, for any misconduct or dis- 


obediencé, has it ever been pretended 605 


that their wages stop, or are forfeited 
during their confinement? I know of 
no such case. Their imprisonment is 
their punishment, and a forfeiture of 
wages has not been added to it. If 
the forfeiture of wages is the, object, 
the manner of effecting it was pointed 
out by a preceding section in the law; 
an entry must be made in the log book 
of the time of absence; without that 
no forfeiture or suspension of wages 
is incurred by an absence and a sub- 
sequent return to duty. No entry was 
made in this case; and if the forfei- 
ture or deduction now claimed against 
these men were allowed, the conse- 
quence would be that seamen, desert- 
ing a vessel, and at large during their 
desertion, would be entitled to their 
wages on their return; while those 
who were suffering in a gaol would, 
in addition to this punishment, lose 
their wages, accruing during their im- 
prisonment. Under the seventh sec- 
tion of the act, no such forfeiture or 
deduction is given; the confinement 
and the cost of the commitment is the 
only penalty declared.” Brower v. 
The Maiden, 4 F. Cas. No. 1,970, Gilp. 
294. 
60. See infra § 315. 


61. Authorized or excusable ab- 
sence see supra §§ 234-237. 


62. Desertion see infra §§ 244-279. 


63. Johnson v. Blanchard, 7 Fed. 
597; Lang v.*Holbrook, 14 F. Cas. No. 
8,057, Crabbe 179;; Whiteman v. The 
Neptune, 29 B. Cas. No. 17,569, 1 Pet. 
Adm. 180. 


64 Buchanan v. U. S., 24 F. (2d) 
528. 
{a] Master is not obligated to keep 


their places open, not even after he 
learns that they are attempting to re- 


other justification, his recovery of wages for services 
prior to his absence ordinarily rests in the disere- 
tion of the court.®® 
such that equity demands it, seamen absent without 
leave may be awarded wages for the period that 
they actually served.°® 
subject to deductions for expenses caused by the sea- 
absence, °? 
may umnpose a further deduction by way of punish- 


Where the circumstances are 


But the amount awarded is 


and in a flagrant case the court 


join the ship. 
EF. (2d) 528. 


Buchanan v. U. S., 24 


65. Brink v. Lyons, 18 Fed. 605: 
The Ericson, 8 F. Cas. No. 4,510, 3 
Sawy. 559; Ruddy v. The Golden 


State, 20 F. Cas. No. 12,111. 


[a] Left behind.—Where the mas- 
ter sent a seaman ashore on an errand, 
and after waiting a reasonable time 
for his return, which was delayed too 
long through the seaman’s own fault, 
the master sailed without him, and it 
appeared that his absence caused no 
particular expense to the ship, the 
seaman was sufficiently punished by 
being compelled:to pay his own ex- 
penses for maintenance and return 
and losing wages subsequent to his 
absence, and the court in its discre-~ 
tion permitted him to recover wages 
up to the time of his unauthorized 
absence. Brink v. Lyons, 18 Fed. 


_66. Buchanan v. U. S., 24 F. (2d) 
528; Brink v. Lyons, 18 Fed. 605; Rud- 
oo VE Ne Golden State, 20 F. Cas. No. 
12, 


[a] Deliberately missing ship.— 
Where, under’ circumstances not 
amounting to desertion, seamen inten- 
tionally miss their ship, the ship is 
liable for wages earned up to the time 
they left her service. Buchanan v.° 
Win Sis Bs 620) 2 52:35 


[b] Where his absence caused no 
additional expense to the ship a sea- © 
man left behind through his own fault 
was awarded wages for the period of 


actual service. Brink v. Lyons, 18 
Fed. 605. 
67. See infra § 315. 


68. Cloutman v. Tunison, 5 F. Cas. 
No: 25907; 1) Sumnes3i73: 


[a] Officer abandoning duty from 
resentment.—‘‘Although I cannot pro- 
nounce for a forfeiture of wages in 
this case founaged upon any desertion, 
statutable or maritime; yet I am en- 
tirely satisfied, that the absence in 
this case was without leave, either of 
the master or owners, and indeed was 
against the known will, if not the or- 
ders, of both. It is, therefore, a case 
of a criminal disobedience and de- 
parture from duty; and the more rep- 
rehensible, because it was done by an 
officer of the ship, who ought to know 
better, and owes a better example 
both to the seamen and to his employ- 
ers. I cannot but feel also, that the 
evidence establishes, that the absence 
was the less excusable, because it was 
under some feelings of resentment for 
censures passed upon his inattention 
by the owner; and because it is, in 
an emphatic manner, the duty of the 
second mate to attend punctiliously to 
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Under statutes punishing absence without leave 
as an offense distinct from desertion,®® seamen guilty 
of absence without leave may incur a partial forfei- 
Stipulations in the shipping ar- 
ticles for a forfeiture in excess of this statutory for- 


ture of wages.*° 


feiture are void." 


[§ 244] 5. Desertion’?—a. Effect in General—(1) 
Under general maritime law 


Under Maritime Law. 


the discharge of the cargo, to prevent 
plunderage and damage, and to secure 
promptitude and care on the part of 
the persons employed in the unlivery. 
The excuses set up by him are ina 
legal point of view wholly unsatisfac- 
tory, and are matters of personal 
feeling, with which the Court cannot 
intermeddle. I deem the 
owner entitled, not merely to a com- 
pensation for the loss of the services 
of the second mate during this peri- 
od, but for something more, as a just 
admonition to officers having such 
high and responsible duties devolved 
upon them, and designedly departing 
from them.’’ Cloutman vy. Tunison, 5 
BK Cas. No. 2,907; 1 Sumn. -373,°382. 


69. See statutory provisions, 


70. Brown v. The Neptune, 4 F. 
Cas. No. 2,022, Gilp. 89; The HBricson, 
8 FE. Cas. No. 4,510, 3 Sawy. 559; Brink 
Va Juyons, 18) Cas. Nox. 6054), Scott 
v. Rose, 21 F. Cas. No. 12,545, 2 Lowell 
381; The Union v. Jansen, 24 F. Cas. 
No. 14,348, 2 Paine 277; Frontine v. 
Frost, 3 B. & P. 302, 127 Reprint 167. 


71. The San Marcos, 27 Fed. 567; 
Mercantile SS. Co. v. Hall, [1909] 2 K. 
B. 423. Compare Webb v. Ducking- 
. field, 13 Johns. (N. Y.) 390, 7 AmD 388 
(where it appeared that a seaman who 
signed shipping articles by which he 
engaged not to go out of the vessel 
until the voyage was completed and 
the cargo discharged, without leave; 
left the vessel without leave after she 
was moored in her last port of dis- 
charge, and refused to assist in dis- 
charging the cargo, it was held that 
he forfeited his wages by such deser- 
tion, the theory of the decision be- 
ing that the above stipulations were 
consistent with rather than contrary 
to U. S. statutory provisions). Contra 
Dunn v. Comstock, 2 E. D. Smith (N. 
Ve) rLAZ. 


[a] Rule applied.—Stipulations in 
an agreement between a Seaman and 
the owner or master of a ship which 
provide penalties for the offence by 
the seamen of absence without leave, 
which stipulations are either in sub- 
stitution for or in addition to the pen- 
alties provided for the same offence 
in the Merchant Shipping Act, 1894, 
are invalid because inconsistent there- 
with, even though not contrary to any 
express prohibition of the statute, and 
“contrary to law” within the meaning 
of § 114 subsec 3 of that Act. Mer- 
ee SS. Co. v. Hall, [1909] 2K. B. 
423. 


72. Cross references: 


Aiding ane abetting deserters see in- 
fra § 2 


Pea st cton of deserters see supra § 
148. 


Imprisonment for punishment see in- 
fra § 823 

Infliction of other punishment as pre- 
cluding forfeiture of wages’ see su- 
pra § 241 text and notes 58-60. 


Logging as prerequisite to forfeiture 
see infra §§ 296-304. 


Threat to desert see infra § 282 text 
and note 49. 


SEAMEN 


forfeiture rests 


[§§ 243-244 


desertion subjects a seaman to forfeiture of pre- 
viously earned wages." 


But the extent of the 
in the discretion of the court,‘* 


who, in event of extenuating circumstances, may im- 
pose only a partial forfeiture,7®> or none at all.7% 


The voluntary return of the seaman within a rea- 


Justification. 


73. U.S.—Steindl v. The Lady Fur- 
ness, 84 Fed. 679; Disbrow v. The 
Walsh Brothers, 36 Fed. 607; The Al- 


vena, 22 Fed. 861; Welcome v. The 
Yosemite, 18 Fed. 383; The Galina, 6 
Fed. 927; Bordman v. The Elizabeth, 
3 F. Cas. No. 1,657, 1 Pet. Adm. 128; 
Burton v. Salter, 4 F. Cas. No. 2,218, 
Brunn, Col. Cas. '623; The Cadmus v. 
Matthews, 5 F. Cas. No. 2,282, 2 Paine 
229 [rev 4 F. Cas. No. 2,280, Blatchf. 
& H. 139]; Coffin v. Jenkins, 5 F. Cas. 
No. 2,948, 3 Story 108; Coffin v. Shaw, 
5 F. Cas. No. 2,952; The Ericson, 8 F. 
Cas. No. 4,510, 3 Sawy. 559; Gifford v. 
Kollock, 10 F. Cas. No. 5,409, 3 Ware 
45; The Magnet, 16 F. Cas. No. 8,955, 
Brown Adm. 547; The Merrimac, 17 
FEF. Cas. No. 9,474, 1 Pen. 490; The 
Osceola, 18 F. Cas. No. 10,602, Olcott 
450; The Philadelphia, 19 F. Cas. No. 
11,084, Olcott 216; The Rovena, 20 FP. 
Cas. No. 12,090, 1 Ware 313; Sherwood 
v. McIntosh, 21 F. Cas. No. 12,778, 1 
Ware 109; Smith v. The Utica, 22 F. 
Cas. No. 13,123. 


Hawaii.—Dodge _ v. 
Hawaii 18. 
La.—Baldwin v. Bennett, 6 Rob. 311. 


Me.—Noble v. Steele, 42 Me. 518; 
Spencer v. Eustis, 21 Me. 519, 38 AmD 
22%. 


Hempstead, 2 


Va.—Cavan vy. Morton, 3 Call 


Va.) 228. 


Eng.—The Jupiter, 
221, 166 Reprint 225; The Bulmer, 1 
Hage. Adm. 1638, 166 Reprint 59; 
Anonymous, 1 Ld. Raym. 639, 91 Re- 
Pate 1328, 12 Mod. 442, 88 Reprint 
1488. 


B. Ci—Ostrom v. The Miyako, 34 B. 
C. 4, [1924] 2 DomLR 200, 1 West 
Wkly 1098. 


“By the well-settled principles of 
maritime law, where seamen, employ- 
ed for a voyage or by the month, vol- 
untarily leave the vessel before the 
termination of the voyage or the ex- 
piration of the time agreed upon, 
without justifiable cause or the con- 
sent of the master, they thereby for- 
feit all wages previously earned.” 
The Swe: 23 F. Cas. No. 13,664, Ol- 
cott 4. 


fa] “In every age of the maritime 
law, a wanton and wilful desertion 
before the termination of the voyage, 
has been held to work a forfeiture of 
all wages antecedently earned.” Cof- 
fin v. Shaw, 5 F. Cas. No. 2,952, 3 
Ware 82 [aft 5 F. Cas. No. 2,951). 


[b] ‘Yo the grave offense of deser- 
tion, the maritime law attaches the 
extraordinary penalty of the entire 
forfeiture of all wages antecedently 
earned by the deserting party.” Dodge 
v. Hempstead, 2 Hawaii 18, 20. 


{[c] Coasting and river services.— 
“These principles embrace maritime 
services and obligations of seamen 
employed in coasting, or tide water 
navigation on rivers, equally as at 


{7 


2 Hage. Adm. 


sea.” The Swallow, 23 F. Cas. No. 
13,664, Olcott 4. 

[d] Seamen employed by the 
month are within the rule. The Swal- 


low, 23 F. Cas. No. 13,664, Olcott 4. 


sonable time may prevent forfeiture of wages. 


S Tie 
One admitting that he has left the 


[e] Officers.—‘“By the general 
maritime law, desertion from the ship 
in the course of the voyage is held to 
be a forfeiture of the antecedent wa- 
ges earned by the party; and this rule 
is equally as applicable to the officers, 
as it is to the seamen of the ship. It 
is believed that this rule constitutes. 
a part of the maritime code of every 
commercial nation, and is founded up- 
ona universaleprinciple of public pol- 
icy.” Cloutman v. Tunison, 5 F. Cas. 
No. 2,907, 1 Sumn. 373, 375. 


74. The Balize, 2 F. Cas. No. 809, 
Brown Adm. 424; Coffin v. Jenkins, 5 
F. Cas. No. 2,948, 3 Story 108; Gifford 
Vv. Kollock, +10) Bs Cas. .INo.- 55409, 23 
Ware 45; Hanson v. Rowell, 11 F. Cas. 
No. 6,043, 1 Sprague 117; Lovrein v-. 
Thompson, 15 F. Cas. No. 8,557, 1 
Sprague 355; Swain v. Howland, 23. 
F. Cas. No. 13,661, 1 Sprague 424. 


“But the court might exercise a dis- 
cretion in such case, and even if the 
men were guilty of a willful desertion, 
might reduce an absolute forfeiture 
of wages to a fine or mulct proportion- 
ate to the offence.” The Swallow, 23 
F, Cas. No. 13,664, Olcott 4. 


75. Gifford v. Kollock, 10 F. Cas. 
No. 5,409, 3 Ware 45. 


76. The Two Fannys, 25 Fed. 285;. 
The Lilian M. Vigus, 15 F. Cas. No- 
8,346, 10 Ben. 385; Lovrein v. Thomp- 
son, 15 F. Cas. No. 8,557, 1 Sprague 
355; Swain v. The Howland, 23 F. Cas. 
No. 13,661, 1 Sprague 424. 


{a] Employer entrapping seamen 
into desertion.—The Lilian M. Vigus, 
15 F. Cas. No. 8,346, 10 Ben. 385 


[b] Left on false report.—The Two. 
Fannys, 25 Fed. 285 (where a sea- 
man left because he was told by the 
mate that the master claimed that he 
was not to receive wages, but was. 
serving for his board only, and it was 
held that he would not forfeit his 
wages previously earned). 


[ec] Minors.—Lovrein vy. Thomp- 
son, 15 F. Cas. No. 8,557, 1 Sprague 355 
(where the seaman was a minor and 
had served fourteen months, and the 
court refused to decree a forfeiture) ; 
Swain v. The Howland, 23 F. Cas. No. 
13,661, 1 Sprague 424 (where it ap- 
peared that the seaman was a minor 
and had served three years and four 
months before desertion, and where 
it further appeared that the master 
made no effort to procure his return, 
and it was not shown that the deser- 
tion caused any loss or damage to the 
owners, and the court declined to de- 
cree a forfeiture). 


77. Cloutman v. Tunison, 5 F. Cas. 
No. 2,907, 1 Sumn. 373 


[a] “Even in a case of clear de- 
sertion, if the party repents of his of- 
fense, and seeks to return to duty, and 
is ready to make suitable apologies, 
and to repair the injury sustained by 
his misconduct, he is entitled to be 
received on board again, if he tenders 
his services in a reasonable time, and 
before another person has been en- 
gaged in his stead, and his prior con- 
duct has not been so flagrantly wrong, 
that it would justify his discharge. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 244-247] - 


ship without authority, has the onus of establishing 
justification.7§ 


[§ 245] (2) Under Statutes—(a) Defining De- 
sertion. The rule of the maritime law’? that deser- 
tion subjects a seaman to forfeiture of previously 
earned wages, remains in full force and effect un- 
der statutes merely adding to the definition of the 
offense a further provision that absence without 
leave for over forty-eight hours shall constitute de- 
sertion forfeiting wages.8° Such statutes do not 
supersede*t nor repeal’? the rule of the general 
maritime law,** but merely supplement such law,*4 
and apply a particular rule in poenaia,®® providing 
for forfeiture of wages on violation of the statute 
even though there is not a desertion within the mean- 
ing of the maritime law.°* 


[§ 246] (b) Prescribing Punishment without De- 
fining Desertion. Modern United States statutes 
punishing desertion by forfeiture of wages, without 
defining the offense, and providing that forfeiture 
may be enforced in a civil proceeding with respect 
to wages,*’ do not change the rule that desertion 
is an offense entailing forfeiture of wages.8§ 


Under English statutes punishing a seaman’s de- 
sertion by making the seaman lable to imprisonment 
and forfeiture of wages, but without defining the 


Upon this subject it is well known, 
that the Maritime Law encourages a 


SEAMEN 


[56 C.J.] 987 


offense,*® the old rule of the maritime law subject- 
ing a seaman to forfeiture of wages for desertion®® 
remains in effect.?! The forfeiture thereby imposed 
is, however, of a criminal nature,®? and cannot be 
compromised by private agreements between em- 
ployer and seaman.°% 


Under Canada Shipping Act punishing desertion 
by forfeiture of all or any part of earned wages,®4 
it has been held that a seaman hired at a monthly 
wage who deserts prior to completion of the voy- 
age forfeits wages from the end of the last prece- 
dent month to the date of desertion,®® and that a 
seaman hired at a monthly wage during the fishing 
season by desertion prior to expiration of such sea- 
son forfeits all wages from the end of the last, com- 
pleted month of service to the date of desertion.®® 


[§ 247] (c) Changing Rule of Maritime Law.°? 
Under statutes providing that in event of desertion 
at a foreign port a seaman left behind shall be en- 
titled to wages up to the time he deserted, subject ' 
to deduction of expenses caused by his desertion,?® 
contract stipulations for the forfeiture of wages on 
desertion are void,®® and a “bonus” is wages within 
the rule.t Under statutes providing that entry on 
board a king’s ship shall not be deemed a forfeiture 
of wages, a seaman leaving his merchant ship for 


Fed. 383; Cloutman v. Tunison, 5/supra § 243 text and notes 69-71. 
F. Cas. No. 2,907, 1 Sumn. 373. 


reasonable indulgence to human in-| 93° gee supra § 244 87. See statutory provisions. 
firmity, and especially to the known . 5 : 88. The Thomas Tracy, 24 F. (2d) 
thoughtlessness and rashness of sea- 84. Welcome v.’ The Yosemite, 18/372 [certiorari den 277 U. S. 595, 
men, It favors a elec ice con-| Fed. 383. 48 SCt 530, 72 L. ed. 1005]; The 
donation; and will not permit a mas- i Italier, 257 Fed. 712, 713, 168 CCA 
ter to insist upon the utmost stretch 85. Cloutman v. Tunison, 5 F. Cas. 2 2 


of authority, or forfeiture, unless 
there is a clear propriety in exerting 
it.’ Cloutman v. Tunison, 5 F. Cas. 
No. 2,907, 1 Sumn. 3738, 376. 


78. Sherwood v. McIntosh, 21 F. 
Cas. No. 12,778, 1 Ware 109, 110. 


‘It is a familiar and well-known 


peal it; 


“Tt does not supersede the general 
doctrine of the Maritime Law, or re- 
but merely in a given case 
applies a particular rule in pcnam, 
leaving the Maritime Law in all oth- 


No. 2,907, 1 Sumn. 373, 381. 662. 


“It seems to be thought (judging 
from the tenor of argument in this 
and Similar causes) that the Sea- 
men’s Act of 1915 has abolished the 
offense of desertion in the merean- 
tile marine. While it is true that 


principle of the marine law that de- 
sertion operates a forfeiture of all 
wages antecedently earned. By ad- 
mitting the desertion, the libellant 
takes upon himself the necessity of 
withdrawing his case from the opera- 
tion of the general rule, that is. of 
justifying the desertion.” Sherwood 
v. McIntosh, supra, 


79. See supra § 244. 


80. Welcome v. The Yosemite, 18 
Fed. 383; Burton v. Salter, 4 F. Cas. 
No.) .2,218,) Brunn. Col. | Casi 623; 
Cloutman v. Tunison, 5 F, Cas. No. 
2,907, 1 Sumn,. 373; Coffin v. Jenkins, 
5 EF. Cas. No. 2,948, 3 Story 108; The 
Crusader, 6 F. Cas. No. 3,456, 1 Ware 
448; Jameson v. The Regulus, 13 F. 
Cas. No. 7,198, 1 Pet. Adm. 212; The 
John Martin, 13 F. Cas. No. 7,357, 
2 Abb. 172; The Rovena, 20 F. Cas. 
No. 12,090, 1 Ware 311; The Union 
- v. Jansen, 24 F. Cas. No. 14,348, 2 
Paine 277 [rev 24 F. Cas. No. 14,347, 
Blatchf. & H. 545]. 


81. Welcome v. The Yosemite, 18 
Fed. 383; Cloutman y. Tunison, 5 
RF, Cas. No. 2,907, 1 Sumn. 373. Com- 
pare The Martha, 16 F. Cas. No. 9,144, 
Blatchf. & H. 151; Snell v. The In- 
dependence, 22 F. Cas. No. 13,139, 
Gilp. 140; Wood vy. The Nimrod, 30 
F. Cas. No. 17,959, Gilp. 88 (in which 
cases, while the courts do not decide 
that the statute repealed or super- 
seded the maritime law, they decide 
a question that is inconsistent with 
any other conclusion). 


82. Welcome v. The Yosemite, 18 


er cases in full efficiency.” Clout- : ! : 
. : arrest for desertion, the bodily re- 
man v. Tunison, supra. ; turn of a deserter to his ship, and 
86. The Union v. Jansen, 24 F.| generally the holding of a seaman 


Cas. No. 14,348, 2 Paine 277. 


“Although there was not a deser- 
tion within the general principles of 
the maritime law, there may be a 
forfeiture of wages created by stat- 
ute. The 5th section of the act reg- 
ulating seamen in the merchant serv- 
ice (Act 1790, c 29 § 5) provides 
that, if any seaman, &c., shall ab- 
sent himself from the ship or ves- 
sel in which he shall have shipped 
without leave of the master or of- 
ficer commanding on board, and the 
mate or other officer having charge 
of the log-book shall make an entry 
therein of the name of such Ssea- 
man, &c., on the day he shall so 
absent himself, and if such seaman, 
&c., Shall return to his duty with- 
in forty-eight hours, such seaman, 
&c., Shall forfeit three days’ pay for 
every day for which he shall so ab- 
sent himself, to be deducted. out of 
his wages. But if any seaman, &c., 
shall absent himself for more than 
forty-eight hours at any one time, 
he shall forfeit all the wages due 
to him and all his goods and chat- 
tels on board, at the time of his 
desertion, &c. This section of the 
act applies to cases of unlawful ab- 
sence, or absence without leave, and 
is to be distinguished from deser- 
tion according to the general prin- 
ciples of the maritime law, and is 
to be considered a statutory provi- 
sion for a particular case.” The Un- 
ion v. Jansen, supra. : 


Statutory absence without leave see 


to his shipping contract by physical 
force, are things of the past, even - 
in respect of foreign vessels so far 
as the United States is concerned 
(sections 16-18), desertion is still an 
offense on American vessels, entail- 
ing (inter alia) forfeiture of ‘all or 
any part of the wages or emoluments 
which the [deserter] has then earned’ 


(R. S. § 4596, as amended).” The 
Italier, supra. 

89. See statutory provisions. And 
see 26 Halsbury L. Eng. 61 

90. See supra § 244, 

91. The Lilian M. Vigus, 15 F. 
Cas. No. 8,346, 10 Ben. 385; The 


Baltic Merchant, Edw. Adm. 86, 165 
Reprint 1041. 


92. Keslake v. 


Board of Trade, 
[1903] 2 K. B. 453. 


93. Keslake v. Board of Trade, su- 
pra. 

94 See statutory provisions. 

95. Shaw v. The Fiel@wood, 21 


Can. Exch. 324, 68 DomLR 399. 


96. Ostrom v. The Miyako, [1924] 
Can. Exch. 86, 2 DomLR 200. 


97. Forfeiture under 
law see supra § 244. 


maritime 


98. See statutory provisions, 
99. Shelford .v. Mosey, [1917] 1 
Ke Bs2154; 


1. Shelford v. Mosey, supra. 


988 [56 C.J.] 


the bona fide purpose of entering the English navy 
may escape forfeiture of wages for desertion;? but 
where a seaman abandons his ship without such in- 
tention, the mere fact that he later enters the navy 
will not enable him to avoid forfeiture of wages for 
desertion.* 


[§ 248] (8) At Common Law. It has been stat- 
ed that irrespective of the principles of maritime 
law or the provisions of statutes, common-law doc- 
trines will prevent a seaman employed for an en- 
tire period or undertaking from recovering any wages 
where he leaves the ship’s service before expiration 
of the entire period for which he contracted to serve.* 


[§ 249] b. Who Are Seamen® Subject to Wage 
Forfeiture for Deserticn. 
that a deckhand is not a “seaman” within the rule 
that seamen forfeit wages for desertion.® 


[§ 250] c. What Constitutes Desertion’—(1) In 
General. Desertion of the character requisite to for- 
feiture of wages is not defined by act of congress,’ 
and it has been said that the definition may vary 
in different countries,? although the definition of 
the general maritime law will control where foreign 
law is not proved.t® Under general maritime law 
desertion has been defined as a quitting of the ship 
and her service not only without leave and against 


2. The Amphitrite, 2 Hage. Adm. 
403, 166 Reprint 291. 


3. The Amphitrite, supra (when a 
seaman quits a vessel in defiance of supra §§ 6-1 
the master with opprobrious lan- 
guage, and without any declaration 11.) The Wevi 
of an intention of joining the king’s | Fed. 908; 
ship, that the entry on board the] 800; 
king’s vessel within twentyfour 
hours will not exonerate him of the 
penalty for desertion). 


itime law.” 


CCA 662; 


4. The Osceola, 18 F. Cas. No.| 18 Fed. 605; 
10,602, Olcott 450, 461; The Swal-| mite, 18 Fed. 383; 
low, 23 F. Cas. No. 13,664, Olcott 4. eee Fed. 222; 


“So, also, without invoking the law 


SEAMEN 


There is authority holding’ 


such evidence, apply the ee nere mar- 
The Italier, supra. 


What ae Eo verae generally see 


The M. S. Elliott, 217 Fed. 
257 Fed. 712, 168 
The Charles K. Schull, 166 12. 
Fed. 374, Sao ele Cy ells 
M. Dun, 30 Fed. 927; 


The Italier, 


Welcome v. The Yose- 


Antone v. Hicks, 1 F. Cas. 
No. 493, 2 Lowell 383; 


the duty of the party, but with an intent not to re- 
turn again to ship’s duty.1! A deserter has been de- 
fined as a seaman continually and intentionally ab. 
sent from the ship with the purpose of quitting her 
service.*? 


[§ 251] (2) Absence and Offer To Return. Un- 
der statutes making absence without leave deser- 
tion forfeiting wages if such absence lasts over forty- 
eight hours,t* if has been held that a seaman physi- 
cally present may nevertheless he legally absent so as 
to be guilty of desertion.1° The provision of such 
act to the effect that on “return” within the forty- 


eight hour period the seaman shall be guilty of a les-. 


ser crime than desertion, contemplates a return to 
duty,'® and the seaman’s personal reappearance is 
not a return to duty if accompanied by an abso- 
lute,” or qualified,t® refusal to do duty. But if 
wii the forty-eight hour period the seaman of- 
fers to return to general duty aboard ship and is pre- 
vented by the officers, he is not guilty of desertion.!® 
Where a seaman has been imprisoned ashore at the 
master’s request for an unauthorized absence of less 
than forty-eight hours, he will be guilty of deser- 
tion if he persists in his refusal to return when of- 
fered a chance,?° but not if left in jail on the ship’s 
sailing without affording him an opportunity to re- 


ment of a vessel, during her voy- 
age, by her crew, without an inten- 
tion of returning’ to their duty. The 
Union, 24 F. Cas. No. 14,347, Blatchf. 
& H. 545. (4) “Quitting the ship, 
animo derelinquendi, or animo non 
revertendi.”” Cloutman v. Tunison, 5 
Ho Cas Not 259075. Sump. souroos 


The Strathearn, 239 Fed. 583 
[rev_on other grounds 256 Fed. 631, 
168 CCA 25; aff sub nom. Strathearn 
SS:..Co. vo Dillon, 252" Ui iSos4sin-40) 
SCt 350, 64 L. ed. 607 (certified ques- 
tions dism 248 U. S. 182, 39 SCt 83, 
63 L. ed. 199)]. 


Ostrander, 291 


The Lizzie 
Brink v. Lyons, 


The Mary C. 
The Galina, 6 


The Baloze, 


[§§ 247-251 


specially applicable to seamen, the 
libellant, under the common law con- 
tract of hiring, could not maintain 
an action for compensation for serv- 
ing a portion of the time bargained 
for. When the engagement is for 
an entire period or undertaking, it 
must be fully performed, or all claim 
to compensation under it is lost.” 
The Osceola, supra. 


5. Generally see supra § 2. 
6. The J. BP. Schuh, 223) Keds 455; 
[a] Employed on towboat to clean 


and load barges.—The J. P. Schuh, 
223 Fed. 455. 


7. As offense prosecuted by crim- 
inal proceedings see infra §§ 822, 
823. 


Defined generally see Desertion 18 
Gs ds 10 OO) 


Under military regulations 
Army and Navy § 159. 


8. The Italier, 257 Fed. 712, 168 
CCA 662. 


Defined under earlier statutes see 
supra § 245. 


9. The Italier, 
168 CCA 662. 


10. The Italier, supra. 


“This record does not inform us 
whether Belgium defines desertion in 
any special way. Although the Bel- 
ge law would control, if proven 

-, Wwe may, in the absence of 


see 


257 Fed. 712, 713, 


SERS 


2 KF. Cas. No. 809, Brown Adm. 424; 
Borden vy. Hiern, 3 F. Cas. No. 1,655, 
Blatehi. & Hy. 293: Cloutman  v. 
Tunison, 5 EF. Cas. No. 2,907, 1 Sumn. 
373; The Catawanteak, 5 F. Cas. No. 
2,510, 2% Ben. 189; Cloutman  v. 
Tunison, 5 Es Cais: No. 2,907, 1 Sumn. 
Coffin v. Jenkins, 5 F. Cas. No. 
2,948, 3 Story 108; The Crusader, 
6 F. ‘Cas. No. 3,456, 1 Ware 448; The 
John ! Martin, 13> Eh. Cass Nov 38575 
Pichi Svasalchen, 195 Hs i@ass Nos 
11,187, Olcott 24; The Rovena, 20 
F. Cas. No. 12,090, 1 Ware 313; Rud- 
dy v. The Golden State, 20 F. Cas. 
No. 12,111; The Swallow, 23 EF. Cas. 
No. 13,665, Olcott 3834; The Union 
v. Jansen, 24 F. Cas. No. 14,348, 2 
Paine 277 [rev 24 FE. Cas. No. 14,347, 
Blatehf. “& H. 9545); Dodge _ v. 
Hempstead, 2 Hawaii 18; The Pearl, 


5° C. Rob. 224, 165 Reprint 756; ‘The 
Jupiter, 2 Hagg. Adm. 221, 166 Re- 
print 225; The Bulmer, 1 Hagg. Adm. 


163, 166 Reprint 59. 


[a] Other definitions—(1) Ab- 
sconding, or abandoning the vessel by 
a seaman with the intention of not 
returning. The Crusader, 6 F. Cas. 
No. 38,456, 1 Ware 4387, 448. (2) 
“Abandonment of duty by quitting 
the ship before the termination of 
the engagement, without justifica- 
tion, and with the intention of not 
returning.” The City of Norwich, 
279 Fed. 687, 698, 159 CCA 88, LRA 
1918C 795 [rev 274 Fed. 374]. (3) 
An unlawful and willful abandon- 


Defined generally see Deserter 18 
CHF ap 9698 


13. As bearing on intent see infra 
§ 258 text and note 58. 


14. See supra § 245. 
15. The Cadmus v. Matthews, 4 


BE. Cas. No. 2,282, 2 Paine 229. [rev 
138), ‘Cas. No. 2,280, Blatchf. & H. 


[a] Absence contemplated by the 
statute consists in withdrawal from 
duty as a seaman, so that a seaman 
physically absent from the ship less 
than forty-eight hours, who on re- 
turn within that period refused to 
perform any duty, was still “absent’’ 
within the meaning of the act and 
became guilty of desertion at expi- 
ration of forty-eight hours from the 
time he had left, notwithstanding the 
fact that his physical absence from 
the ship was less than ‘forty-eight 
hours, 
F, Cas. No. 2,282, 2 Paine 229. 


16. The Cadmus v. Matthews, su- 
pra. ; 


17. The Cadmus vy. Matthews, su- 
pra. 


18. The Cadmus vy. Matthews, su- 


pra. 


19. Dougherty v. American SS. 
Co, 7 He @as Nos 4.0235 


20. The Maria, 16 EF. Cas. 
9,074, Blatchf. & H. 331. 


No. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


The Cadmus v. Matthews, 4 - 


§§ 251-255] 


turn.?? 


[§ 252] (3) Without Employer’s Consent.22 To 
constitute desertion forfeiting wages, the seaman’s 
absence must be without consent of his employer.?® 
A seaman absent from the ship with the con- 
sent of the master,?* or other commanding’ officer,?® 
is not guilty of desertion forfeiting wages, such con- 
sent purging the act of its otherwise wrongful na- 
ture.*° But implied consent to the seaman’s aban- 
donment of the ship is not established by failure to 
discharge him for temporary absences without 
leave.?* 


[§ 253] (4) In Violation of Valid Contract of 
Employment—(a) In General. To constitute de- 
sertion forfeiting wages it must appear that the 
seaman abandoned ship in violation of a contractual 
duty to remain.?® In other words, it must be shown 
that the seaman was bindingly engaged on the ves- 
sel for a valid engagement.?? But seamen abandon- 
ing their ship cannot avoid forfeiture of wages for 
desertion on the specious plea that the articles were 
invalid when they were actually valid.?° 


21. The Maria, supra. 


{a] Illustration. Where a_ sea- 
man has been imprisoned by the mas- 
ter for a refusal to return to duty, 
before he can be charged as a de- 
serter the master must before leav- 
ing port ascertain whether the sea- 
man is willing to return. The Maria, 
dG Gas: Now 9,074) Blatchi. (&- i. 23. 


tice, 


duct.” 


22. Right to pay during period of 
absence with leave see supra § 234. 


Wages not forfeited for desertion 
where facts show discharge by mu- 


29. 


SEAMEN 


for the libelant to claim that he has 
gained any legal advantage by reason 
of mere forbearance on the part of 
the captain, when he might, with jus- 
, have subjected the libelant to 
punishment for his 
The Occidental, 
sences for purpose of dissipation). 


The Crusader, 
ahs 3,456, 1 Ware 487, 448. 


ene of desertion see infra §§ 275- 


The Occidental, 
The Pacific, 23 Fed. 154; 


[56 C.J.] 989 


Quantum meruit. A seaman who has not signed 
articles, but serves on the basis of a quantum meruit, 
can leave when he pleases and is not guilty of de- 
sertion forfeiting wages, where he abandons ship on 
arrival at port, without the master’s consent.*? 


Accidental loss of the shipping articles does not 
preclude forfeiture of wages for subsequent abandon- 
ment of the ship. 


[§ 254] (b) Oral Contracts. Under statutes pun- 
ishing desertion and providing that seamen who have 
signed no agreement in writing shall not be subject 
to the penalties and forfeitures of the act,?* a sea- 
man serving under an oral contract will not be sub- 
ject to a statutory forfeiture of wages for deser- 
tion,?4 but may still forfeit his wages for desertion 
under general maritime law.*° 


[§ 255] (c) Minor Seaman. A parent shipping 
his minor son as a seaman does not forfeit his right 
to wages if the son performs his duty during minor- 
ity, but deserts after attaining majority,*® since the 
infant’s termination of the contract upon attaining 
majority is a breach by neither father®’ nor son.?§ 


signed no agreement in writing, ‘shall 
not be bound by the regulations nor 
subject to the penalties or forfei- 
tures contained in the act.’ But it 
is very clear and well settled that the 
statute does not repeal the general 
maritime law in cases which are not 
within the purview of the act. . 

The libellant would not forfeit his 
wages by the statute desertion of 
absence for more than forty-eight 
hours without leave, nor is he sub- 
ject to any of the penalties and forfei- 
tures specifically provided by the act. 
But in all matters not within the 
scope of the statute, the general mar- 


dissolute con- 
supra (ab- 


6 i. Gas. INO; 


101 Fed. 997; 
In re Bry- 


tual consent see supra § 213 text 
and note 18. 


23. Dodge v. Hempstead, 2 Hawaii 
18, 2 


“In order to constitute a desertion, 
in the sense of the maritime law, 
there must not only be quitting of 
the ship and her service, against the 
duty of the party, and with the in- 
tention not to return, but such quit- 
ting must, further, be without leave 


—unauthorized.”’ Dodge v. Hemp- 
stead, supra. 

24. Borden vy. Hiern, 3 F. Cas. No. 
1,655, Blatchf._ -& H..293; Dodge v. 


Hempstead, 2 Hawaii 18. 


[a] Temporary and open absence 
by a seaman without objection from 
the master, in an intermediate port, 
while the vessel is discharging and 
taking her cargo, is not desertion. 
Borden v. Hiern, 3 F. Cas. No. 1,655, 
Blatchf. & H. 293. 


[b] Permanent departure from 
the ship with the master’s implied 
consent does not make a seaman 
guilty of desertion. Dodge v. Hemp- 
stead, 2 Hawaii 18. 


25. The Caroline HB. Kelley, 5 F. 
Cas. No. 2,422, 7 Phila. (Pa.) 570. 


[a] Mate commanding while mas- 
ter slept.—Where a seaman left the 
ship with the consent of the mate, 
who was actually in command while 
the master, although aboard, was in 
bed, the seaman was not guilty of de- 
sertion forfeiting wages. The Caro- 
line BE. Kelley, 5 F. Cas. No. 2,422, 2 
Abb. 160. 


26. The Caroline E. Kelley, supra. 
Hebe The Occidental, 87 Fed. 485, 


‘It is nothing less than effrontery 


ant, 4 F., Cas. No. 2,067, Deady 118; 
Baldwin v. Bennett, 6 Rob. (La.) 311; 
Roberts v. Knights, 7 Allen (Mass.) 
449; The George, 1 Hagg. Adm. 168 
note, 166 Reprint 60. 


[a] Rule extends to employment by 
the month.—Kasit v. Pilot Boat No. 5, 
54 Fed. 537; Baldwin v. Bennett, 6 
Rob. (La.) 311. 


30. The Elswick Tower, 241 Fed. 
706; The C, EF. Sargent, 95 Fed. 179; 
The Occidental, 87 Fed. 485. 


31. The Topsy, 44 Fed. 631. 


32. The Nigretia, 255 Fed. 56, 166 
CCA 384 [certiorari den 249 U. S. 


612 mem, 39 SCt 386 mem, 63 L. ed. 
802 mem]. 
[a] Illustration.—Where the mas- 


ter of a British vessel accidentally 
dropped overboard the original ship- 
ping articles which libelants signed 
in a British port and on arriving in 
United States libelants refused to 
sign new articles or to return to the 


.vessel as directed by the master, the 


master was justified in treating li- 
belants as deserters, who had forfeit- 
ed their wages and effects under the 
British law. The Nigretia, 255 Fed. 
56, 166 CCA 384 [certiorari den sub 
nom. Hassan Abdu v. The Nigretia, 
ae WSS OL2 539 SCtS86n6se ki. yeds 
02). 


33. See statutory provisions. 


34. The Crusader, 6 F. Cas. No. 3,- 
456, 1 Ware 437, 447. 


35. The Crusader, supra. 


“The alleged desertion involves a 
question of some _ difficulty. The 
counsel for the libellant contended 
that as there was no contract in 
writing there can be no forfeiture for 
desertion, the statute expressly de- 
claring that the seamen who have 


itime law is left in all its efficiency. 
The unarticled seaman not being 
within the act, his rights and obliga- 
tions are to be determined by the gen- 
eral law. They are precisely what 
they were before the act was passed. 
But by the general law, independent 
of any statute regulation, desertion 
works a forfeiture of all wages an- 
tecedently earned.” The Crusader, 
supra, 


36. Coffin v. Shaw, 5 F. Cas. No. 
2,951 [aff 5 F. Cas. No. 2,952, 3 Ware 


37. Coffin v. Shaw, supra. 


“His assent to the contract made 
by his son cannot be carried further 
than his right and interest in that 
contract. Its legal effect was, that 
to the extent of the father’s interest 
in the subject matter, that is, the 
services of the son during minority, 
the son contracted on the father’s ac- 
count, and as his representative. But 
beyond this the son did not represent 
the father; he acted for himself. 
My opinion therefore, is that there 
was no breach of any contract by the 
father; that so far as he was con- 
cerned the agreed service was fully 
performed and consequently there 
was no forfeiture. It should be ob-. 
served that this is not a case of stat- 
ute desertion, the effect of which, by 
force of the act of congress, may be 
different from the effect attached to 
the same act by the principles of the 
maritime law. But upon that I give 
no opinion.’ Coffin v. Shaw, supra. 


38. Coffin v. Shaw, supra. 


“The assent of the father is only 
to a contract for service by his son 
during minority; further than that 
he has no legal interest, and no legal 
right. And the son is not bound to 


990 [56 C.J.] 


[§ 256] (5) Voluntary Character of Absence®®— 
To establish desertion forfeiting 
wages it must be shown that the seaman’s absence 


(a) In General. 


was voluntary?® and intentional.*? 


rated from his ship and failing to return because of 
circumstances beyond his control is not guilty of de- 
A seaman unable to re- 
gain his ship because imprisoned ashore as a wit- 
ness,*® or locked up for intoxication,*4 or minor 
breach of the peace,*® is not guilty of desertion for- 


sertion forfeiting wages.*? 


feiting wages. 


Drunken refusal to return when able to do so has 


serve after he comes of age. His own 
agreement, independent of his fa- 
ther’s assent, does not bind him; for, 
being under age, his contract is void- 
able, and his father’s assent to it: can 
have no operation after he becomes 
of age, and the parental control and 
right to his services no longer exist.” 
Coffin v. Shaw, supra. 


39. Wages for period of involun- 
‘tary absence see supra § 235. 


40. The City of Mexico, 28 Fed. 
207; ‘Scully v. The Great Republic, 
2h Cas) No! 125571, i sawy.. 315 


41. The City of Mexico, 28 Fed. 
207. ; 


Intent not to return see infra § 258. 


42. Antone v. Hicks, 1 F. Cas. No. 
493, 2 Lowell 383. 


[a] Whalers in small boat sepa- 
rated from ship by weather condi- 
tions and sailing boat to port distant 
from ship instead of undertaking dan- 
gerous overland journey through un- 
inhabited country to reach vessel, 
were not guilty of desertion. Antone 
v. Hicks, 1 F. Cas. No. 493, 2 Lowell 
383. 


43. The Lizzie M. Dun, 30 Fed. 927, 
928. 


“The libelant was taken as seaman 
on a coasting voyage without signing 
articles. In course of the voyage the 
vessel arrived in Washington, when 
the libelant went ashore without in- 
tention to desert, and while in a sa- 
loon on shore was taken in custody 
by the police as a witness against 
the saloon keeper, and imprisoned 
eight days in a house of detention. 
Meanwhile the vessel left the port. 

The defense as to the wages 
is “desertion. But the facts above 
stated do not make out a desertion.” 
The Lizzie M. Dun, supra. 


44, Costello v. American SS. Co., 
6 F. Cas. No. 3,263 


[a] Even under a statute making 
absence without leave for over forty- 
eight hours desertion, a seaman go- 
ing ashore with leave, there becom- 
ing intoxicated, locked up by shore 
authorities, and released after his 
vessel had sailed, is not guilty of de- 
sertion. Costello v. American SS. Co., 
‘6 F. Cas. No. 3,263 


45. Hayes v. The J. L. Wickwire, 
11 F. Cas. No. 6,262, 7 Phila. (Pa.) 
“594, 


46. The Mermaid, 115 Fed. 18, 52 
CCA 607. 
[a] Illustration.—Where a seaman 


‘during a voyage went on board an- 
other vessel and became intoxicated, 
and refused to return it was held that 
he was guilty of desertion. The Mer- 
maid, 115 Fed. 18, 52 CCA 607. 


Drunkenness as defense see infra § 
279. 
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A seaman sepa- 


[§§ 256-258 


been held desertion.*® 


[§ 257] (b) Capture of Ship. A seaman’s volun- 
tary abandonment of his ship after her ¢ 
desertion forfeiting wages.** 
been involuntarily separated from his ship, his volun- 
tary failure to rejoin her may forfeit his wages.** 


[§ 258] (6) Intent Not To Return. 
eral maritime law and statutes punishing desertion 
without defining the offense,#® there can be no deser- 
tion forfeiting wages unless it appears that the 


Where the seaman has 


Under gen- 


seaman’s absence was with intent not to return to his 


ship.°° 


47. Bordman v. The Elizabeth, 3 F. 
Cas. No. 1,657, 1 Pet. Adm. 128; "Cav- 
an v. Morton, ® Call (7 Va.) 228. 


“Seamen are bound to remain with 
a neutral ship, carried by a belliger- 
ent party, into a port of the captors 
for adjudication,’ and ‘‘a voluntary 
abandonment of their duty in this re- 
spect, amounts to desertion and for- 
feiture of wages.’”’? Bordman vy. The 
Elizabeth, supra. 


[a] Capture no justification.—The 
mere fact that a vessel is captured 
will not justify a seaman in leaving 
her so as to preclude forfeiture of 
wages for desertion. Cavan v. Mor- 
ton, 3 Call (7 Va.) 228. 


48. Bordman v. The Elizabeth, 3 F. 
Cas. No. 1,657, 1 Pet. Adm. 128; 
Brooks yv. Dorr, 2 Mass. 39. 


[a] Distinction as to antecedent 
and subsequent wages.—‘“‘This was a 
case in which several seamen [Bord- 
man, Wilson, and others], of an Amer- 
ican ship [the brig Elizabeth], car- 
ried into a port of a belligerent cap- 
tor for adjudication, claimed their 
wages for the whole voyage. They 
were forcibly taken out of the Eliz- 
abeth, and put on board the capturing 
frigate. They were carried into an- 
other port of the captor, and there 
liberated. It appeared in evidence, 
that the seamen were informed of the 
place in which their vessel lay, and 
that it was in their power to rejoin 
her. She was finally acquitted, pro- 
ceeded on her voyage, and earned her 
freight. Wages, pro tanto, to the 
time the seamen were liberated, were 


decreed. As to the residue claimed 
for the voyage, the libel was dis- 
missed.” Bordman v. The Elizabeth, 


3 F. Cas. No. 1,657, 1 Pet. Adm. 128. 


Involuntary failure to rejoin ship 
een forfeiting wages see supra § 


49. 


50. 
528; 


See supra § 246. 


Buchanan v. U. S., 24 F. (2d) 
The Margaret Spencer, 274 Fed. 
930; The Charles K. Schull, 166 Fed. 
374; The Union, 24 Fed. 537; Clout- 
man v. Tunison, 5 F. Cas. No. 2,907, 
1 Sumn. 873; Coffin v. Jenkins, 5 F. 
Cas. No. 2,948, 3 Story 108, 113; The 
Rovena, 20 F, Cas. No. 12,090, 1 Ware 
313; Scully v. The Great Republic, 
ob We CasnuNo: s2oe 1. LeeSawy. oss 
Matter of Evans, 2 Hawaii 311; Sig- 
ard v. Roberts, 3 Hsp. 71, 170 Reprint 
542;. The Two Sisters, 2 W. Rob. 125, 
166 Reprint 702. 


“If a seaman quits the ship with- 
out leave, or in disobedience of or- 
ders, but with an intent to return to 
duty, however blamable his conduct 
may be, (and it is certainly punisha- 
ble by the Maritime Law, not only by 
personal chastisement, but by dam- 
ages by way of diminished compen- 
sation,) it is not the offence of de- 
sertion, to which the Maritime Law 
attaches the extraordinary penalty of 


But the intent not to return need not be 


forfeiture of all antecedent wages.” 
Cloutman v. Tunison, 5 F. Cas. No. 
2,907, 1 Sumns 373, 375. 


[a] In the sense of the maritime 
law by desertion is meant not a mere 
unauthorized absence from the ship 
without leave, but an unauthorized 
leaving or absence from the _ ship, 
with an intention not to return to her 
service. Coffin v. Jenkins, 5 F. Cas. 
No. 2,948, 3 Story 108. 


[b] Attempt to rejoin.—‘‘The evi- 
dence shows that these men knew 
that the ship was due to sail at mid- 
night. It also shows that they con- 
ceived the idea that, since they con- 
stituted in excess of one-third of the 
crew, if they all remained ashore, the 
master would not sail without them, 
giving them the opportunity to cele- 
brate Christmas Eve and possibly 
Christmas Day ashore. In this they 
were mistaken. The West Carmona 
sailed on scheduled time. The men 
missed the shore launches deliberate- 
ly, but were on the dock when the 
vessel moved out of sight. Through 
the ship’s agent these seamen imme- 
diately notified the master of the ves- 
sel that they would follow and re- 
join as soon as possible. They did 
not reach her until January 6. I1n 
the meantime, on January 2, the mas- 
ter had signed on new men. He re- 
fused to accept the seamen on their 
return to the ship, and declared them 


deserters, Under the evidence I agree 
with Mr. McArthur, the shipping” 
commissioner, who looked into this 


matter and held hearings when these 
men returned to San Francisco, whose 
long experience in such matters I 
greatly respect, that these men were 
not deserters. They had no intention 
of leaving the ship permanently.” 


Pnena ve U.S. 2475S <€20) 25285 
[c] Dissipating ashore.—Where a 


cook served for twelve months at sea 
and on the vessel’s reaching port 
spent most of his time drunk ashore, 
although always returning to the ship 
for some portion of each day, but 
without doing any work, and it was 
necessary to hire a substitute, he did 
not forfeit all antecedent wages but 
did incur forfeiture of two, months’ 
wages. Herron v. The Peggy, 12 F. 
Cas. No. 6,427, Bee 57. 


[d] Quitting temporarily to get 
food.——Where seamen go upon shore 
upon the ship’s duty, and when the 
boat is about to return ask leave to 
remain on shore to get some food, 
which is denied them, and the ’ boat 
goes without them, and théy subse- 
quently offer to return to duty, this 
is not a desertion which will work a 
forfeiture of wages. Sigard v. Rob- 
erts, 3 Esp. 71, 170 Reprint 542. 


[e] Whatever the duration of his 
absence, a seaman is not guilty of de- 
sertion unless his intent is ‘“absolute- 
ly to quit the ship.” The Two Sis- 


For later cases, developments and changes in the law see Annotations, same title and'section number. 


capture is 


§§ 258-259] 


formed at the time of leaving the ship,®4 subsequent 
forming of such intent rendering the seaman’s ab- 
If a seaman imprisoned 
ashore for misconduct aboard refuses to return to 
‘duty when given an opportunity, he is guilty of deser- 
But if the master offers him no opportunity 
to return to duty, the seaman is not chargeable with 
In other words, intent is to be 
inferred from the circumstances of the case.>* 


sence desertion ab initio.®2 


tion. 


refusal to do so.54 


Seaman leaving ship with permission but deliber- 
ately failing to rejoin her before she sails, and then 
going to a ‘port to which he knows she will not re- 
turn until her voyage is ended, is guilty of deser- 


tion forfeiting his wages.°® 


io 2 W. Rob. 125, 138, 166 Reprint 
( . 


51. Coffin v. Jenkins, 5 F. Cas. No. 
2,948, 3 Story 108. 


52. Coffin v. Jenkins, supra. 


[a] Ilustration—If a seaman 
leaves his ship without intent to de- 
sert, but after she is under weigh 
from port declines an opportunity to 
rejoin her, he then has the intent to 
desert and such declination makes his 
absence desertion ab initio. Coffin v. 
Jenkins, 5 F. Cas. No. 2,948, 3 Story 
108. 


53: The Maria, 16 F. Cas. No. °9;- 
074, Blatchf. & H. 331. 


54. The Maria, supra. 


55. The Two Sisters, 
125, 166 Reprint 702. 


{a] Particular circumstances.— 
Where libelant denied that he had in- 


2 W. Rob. 


» tent not to return when he left his 


ship, such intent was proved to exist 
by the facts that he went ashore just 
as the ship was sailing, when the an- 
chor was atrip, that he took a bun- 
dle of extra clothing along, and that 
he refused the offer of two masters 
of other ships to send him back 
aboard in their own boats. Coffin v. 
Jenkins, 5 F. Cas. No. 2,948, 3 Story 
108. 


56. The Ida G. Farren, 
766, 767. 


“Under section 4596, Rev. St., the 
penalty for desertion (page 3113, 
Comp. St. 1901), ‘for neglecting and 
refusing without reasonable cause to 
join his vessel,’ ete., is a forfeiture 
of wages earned and of the effects of 
the seaman on the ship. In this cause 
it appears the seaman, by permis- 
sion, left the ship in the forenoon, at 
Charleston, S. C., for a temporary 
purpose, and was told at the time the 
ship would sail at 1. o’clock for Sa- 
vannah. The ship did not sail until 
late in the afternoon, about 6 o’clock 
p. m., and the seaman had not at the 
hour of sailing returned to the ship. 
He did not either go to Savannah to 
rejoin the ship, to which port he knew 
she would proceed, but returned to 
Beaufort, N. C., to which port he 
knew she would not proceed until aft- 
er the rice trade season was over, in 
which trade the ship was engaged. 
The court must therefore hold, and 
does hold, that under the circum- 
stances there was a forfeiture of 


12%, Hed, 


wages earned under the statute, and 


affirms the former, decree dismissing 
the libel.” The Ida G. Farren, supra. 


57. As precluding forfeiture for 
actual desertion see infra § 311. 


Affecting guilt of desertion under 
forty-eight hour statute see supra § 
251. 


58. Sigard v. Roberts, 3 Esp. 71, 
170 Reprint 542. 


SEAMEN 


hers 


General. 


259] -(7) Justification for 
To constitute desertion forfeiting wages, 
it must appear that the seaman’s abandonment of 


‘(56 C.J.) 991 


An offer to return’ may) be evidence showing ab- 
sence of intent to desert. 


Under particular statutory provisions to the ef-. 
fect that a seaman’s absence without leave for over 
forty-eight hours may be punished by forfeiture of 
all antecedent wages,°® a seaman so absent is guilty 
of desertion irrespective of his actual intent relative 
to return,®® as in leaving the ship without permis- 
sion he assumed the risk of being unable to rejoin 


Leaving—(a) In 


his ship was without justification®? or excuse.°? If 


59. See statutory provisions; and 


cases infra this note. 


[a], Statute of 1790.—‘“The next 
question is, whether there has been 
any statute forfeiture of the wages 
for the asserted desertion. The fifth 
section of the Act regulating seamen 
in the merchants’ service, (Act of 
1790, ch. 56, [29],) provides, ‘That 
if any seaman, &c., shall absent him- 
self from the ship or vessel in which 
he shall have shipped, without leave 
of the master or officer commanding 
on board, and the mate, or other of- 
ficer having charge of the log-book, 
shall make an entry therein of the 
name of such seamen, &c., on the day 
he shall so absent himself; and if 
such seaman, &c., shall return to his 
duty within forty-eight hours, such 
seaman, &c., shall forfeit three days’ 
pay for every day for which he shall 
so absent himself, to be deducted out 
of his wages. But if any seaman, 
&c., shall absent himself for more 
than forty-eight hours, at any one 
time, he shall forfeit all the wages 
due to him, and all his goods and 
chattels, which were on board the 
ship, &c. &c., at the time of his de- 
sertion, to the use of the owners of 
such ship or vessel; and moreover 
shall be liable to pay to him or them 
all damages, which he or they may 
sustain by being obliged to hire other 
seamen or mariners in his or their 
place.’’’? Cloutman v. Tunison, 5 F. 
Cas. No. 2907, 1 Sumn. 3738, 380. 


60. Cloutman y. Tunison, 5 F. Cas. 
No. 2,907, 1 Sumn. 873, 380; The Mar- 
pa de F. Cas. No. 9,144, Blatchf. & 


‘It thus creates a Statute deser- 
tion, and makes that conclusive evi- 
dence of the fact, which would, upon 
the common principles of the Mari- 
time Law, be merely presumptive evi- 
dence of it.” Cloutman v. Tunison, 
supra. 


fa] “The Statute manifestly con- 
templates a distinction between ab- 
sence without leave and desertion; 
and it supposes, that the former, if 
there should be a return to duty with- 
in forty-eight hours, would not incur 
the forfeiture of all antecedent wages 
by the Maritime Law; for it would 
be almost absurd, if such were the 
legal result, to declare the minor pen- 
alty of a forfeiture of three days’ 
pay. It treats absence, therefore, 
without leave to be an equivocal act, 
and not necessarily desertion, animo 
non revertendi. But, inasmuch as 
such prolonged absence might endan- 
ger the safety of the ship, or the due 
progress of the voyage, it deems for- 
ty-eight hours’ absence without leave, 
to be ipso facto a desertion, and in- 
flicts upon it a total forfeiture of 
wages.” Cloutman vy. Tunison, 5 F., 
Cas. No. 2,907, 1 Sumn. 873, 380. 


[b] Forty-eight hours’ absence 
precluding inquiry into intent.—‘‘The 


uncertainty of the maritime law, as 
to what constituted a desertion, was 
alike vexatious and injurious to own- 
ers and seamen. Was a mere leaving 
of the ship without permission a de- 
sertion? or, if not, how was the ani- 
mus revertendi to be ascertained? 
What was the rule which would pro- 
tect the seamen from the resentment 
of an exacting master, and the ship: 
from a heedless or wrongful abandon- 
ment by the crew? The question was 
never settled merely by lapse of time, 
and accordingly controversies were 
incessant whether the master might’ 
regard the shortest unjustifiable ab- 
sence as a desertion, or the men purge 
the longest by a lagging and reluc- 
tant return. The statute meets this 
difficulty. It looks to the fact of 
absence without leave, and marks 
that as the characteristic of deser- 
tion. With whatever purpose of mind 
to return the seaman may have with- 
drawn himself, still his going from 
the ship without leave supersedes all 
inquiry into the quo animo. The law, 
however, makes the reasonable allow-- 
ance of forty-eight hours within 
which the sailor may come back, and 
be only subject to the loss of three 
days’ wages for his misfeasance.’” 
The Martha, 16 F. Cas. No. 9,144, 
Blatchf. & H. 151, 154. 


61. The Union v. Jansen, 24 F. Cas. 
No. 14,348, 2 Paine 277 [rev 24 F. Cas. 
No. 14,347, Blatchf. & H. 545). 


[a] Mllustration.—Where seamen: 
left the ship without permission, 
while she was tied up at the dock, 


there being none served aboard owing 
to the desertion of cook and steward 
—and on coming back after dinner 
found the ship anchored out in the 
stream and failed to rejoin her de- 
spite the opportunity of hiring a 
small boat to carry them back, they 
were not guilty of desertion under 
general maritime law, because they 
had left with intent to return; but 
they were guilty of desertion under 
the: Act of 1790, because absent over 
forty-eight hours without leave—the 
ship sailing without them—and their 
absence having been duly logged they 
forfeited their wages. The Union vy. 
tan 24 F. Cas. No. 14,348, 2 Paine 
re 

62. The City of Mexico, 28 Fed. 
207; The Mary C. Conery, 9 Fed. 222. 


[a] Justification shown.—The Mary 
C. Conery, 9 Fed. 222. 


[b] Justification not shown.—The 
City of Norwich, 279 Fed. 687, 159 
CCA 88, LRA1918C 795; Marsland v. 
The Yosemite, 18 Fed. 331 (an alleged 
custom for the rest of the men in 
the engineer’s department on a pleas- 
ure yacht to leave if the engineer is 
discharged is illegal and contrary to: 
public policy). 
yore The City of Mexico, 28 Fed. 

be 
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justification or exeuse for leaving appears, it is im- 
material that upon leaving the seaman did not as- 
sign such facts as his reason for quitting the ship.°* 


[§ 260] (b) Advice of Consul. 


Involuntary absence as not deser- 
tion see supra §§ 256, 257. 


64. El Estero; 14 F. (2d) 349 [aff 
sub nom. Southern Pac. Co. v. Hair, 24 
BE, (2d) 94]. 


65. The Sinaloa, 292 Fed. 640; The 
Edwin Kreplin, 8 F. Cas. No. 4,427, 4 
Ben. 413; Freeman vy. Baker, 9 F. Cas. 
No. 5,084, Blatechf. & H. 372; Hart v. 
The Otis, 11 EF. Cas. No. 6,154, Crabbe 
52; The Westmoreland, 1 W. Rob. 216, 
166 Reprint 553. 


[a] Ship sailing while men at con- 
sul’s.—Where sailors were subjected 
to abuse, and one was assaulted by 
mate, by captain’s orders, and he and 
another were ordered from the ship 
in a foreign port, whereupon they 
and others left to consult the vice 
consul of their country, and upon at- 
tempting to return to the ship at the 
consul’s direction, found themselves 
unable to do so because she had sailed 
without any signal or notification, 
wages were recoverable. The Sina- 
loa, 292 Fed. 640. 


66. Papping v. The Sirius, 47 Fed. 
825; The City of Mexico, 28 Fed. 207, 
208; Cross v. Hyne, 16 Wkly. Rep. 
967 (it is not desertion for a mate 


to obey orders from the consul to 
go to England and give evidence 
against the master, ‘although the 


charge against the master was aft- 
erward proved to have been ground- 
less). 


“Tt is the duty of consuls and con- 
sular agents to listen to complaints 
of seamen, and, when they appear 
reasonable, investigate them, and take 
such action as the case may demand. 
After the matter has been fairly sub- 
mitted to a consul, and the facts 
truthfully stated, public policy for- 
bids that a seaman should be held 
responsible by the forfeiture of his 
wages if, upon a final hearing the de- 
cision of the consul should not be 
sustained; especially where the ves- 
sel is charged with a violation of law 
in proceeding on an illegal voyage.” 
The City of Mexico, supra. 


66%. As ground for: 


Criminal prosecution see passim infra 
§§ 861-866. 


Damages see infra §§ 771, 772, 675. 
Discharge see supra § 87. 
Extra wages see infra § 377. 


67. The City of Mobile, 116 Fed. 
212; The Alvena, 22 Fed. 861; The 
Alonzo, 1 F. Cas. No. 258, 3 Ware 318 
[aff 4°F. Cas. No. 2,228, 2 Cliff. 548]; 
Coffin v. Weld, 5 EF. Cas. No. 2,953, 2 
Lowell 81; Knowlton. v. Boss, 14 F. 
Cas. No. 7,901, 1 Sprague 163; Magee 
v. The Moss, 16 I’. Cas. No. 8,944, Gilp. 
219; Relf v. The Maria, 20 F. Cas. No. 
ul 622, 1 Pet. Adm. 186; Rice v. The 
Polly ‘and Kitty, 20 F. Cas. No. 11,754, 
2 Pet. Adm. 420; Sherwood v. McIn- 
POSH lee C as. NOsed 2yucosmy VWaAre 
104; Steele v. Thacher, 22 F. Cas. No. 


As it isa seaman’s 
right to lay before the consul a complaint of the 
mistreatment and seek his advice, he does not incur 
a forfeiture of wages for doing so,®* nor for leaving 
the vessel upon the advice of the consul.°° 


[§ 261] (c) Cruelty of Ship’s Officers.°°% Cruel- 
ty ie the master,®* or other officers,°* of a charac- 
ter endangering the seaman’s personal safety jus- 
tifies abandonment of ship and precludes forfeiture 


SEAMEN 


13,348, 1 Ware 85; Fitzsimmons v. 
Baxter, 3 Daly (N. Y.) 81; Ward. v. 
Ames, 9 Johns. (N. Y.) 138; Edward 


v. Trevellick, 4 BE. & B. 59, 82 ECL 59, 
119 Reprint 28; Limland vy. Stephens, 
3 Esp. 269, 170 Reprint 611; Tupper v 
McFadden, 7 MontrLegN 369. 


Dissatisfaction with master see in- 
fra § 264. 


68. McKinnon v. The Reed Case, 
39 Fed. 624; The America, 1 F. Cas. 
No. 286, Blatechf. & H. 185; Knowlton 
VireisOSStL 4 hL oe @©a'SamN Ot, Olmos. 
Sprague 163. 


69. See cases infra this note. 


[a] Beaten with rope’s end.—Sher- 
wood v. The McIntosh, 21 F. Cas. No. 
12,778, 1 Ware 104. 


{[b] Brutal treatment by mate, re- 
fusal of permission to see consul, and 
severe punishment for refusal to re- 
turn to duty under mate. Knowlton 
Veo BOSS Wala Hn aS,aeNiOvee iro O Leeee 
Sprague 163. 


[c] Inhuman treatment by master. 
—Limland v. Stephens, 3 Esp. 269, 170 
Reprint 611. 


[d] Pointing pistol at head with 
threat to shoot, where a few days 
later another seaman was actually 
shot. Fitzsimmons v. Baxter, 3 Daly 
EN ey) tHe 


[e] Severe beating.—Ward v. Ames, 
OM JONMS a ONY) 138. 


[f] Other cases.—The Alonzo, 1 F. 
Cas. No. 258, 3 Ware 318 [aff.4 F. Cas. 
No. 2,223, 2 Cliff. 548]; Rice v. The 
Polly and Kitty, 20 F. Cas. No. 11,754, 
2 Pet. Adm, 420; Limland v. Stephens, 
3 Esp. 269, 170 Reprint 611. 


70. See cases infra this note. 


[a] Moderate chastisement.—The 
City of Mobile, 116 Fed. 212 (holding 
that as a master may inflict moderate 
chastisement on a member of the 
crew for disobedience of orders, a sin- 
gle act of such kind, which does not 
exceed the bounds of moderation, will 
not justify a seaman in quitting be- 
fore the expiration of his term of 
service, in the absence of threats of 
great bodily harm or some other rea- 
son to apprehend extreme ‘danger if 
he remains). 


[b] Ordered to room under arrest 
for alleged mutinous conduct. The 
Alvena, 22 Fed. 861 (mate sent to 
room by master). 


{c] Punishment of another sea- 
man, even if unjustifiable, does not 
excuse libellant for leaving the ship. 
The City of Norwich, 279 Fed. 687, 
159 CCA 88, LRA1918C 795. 


[d] Single assault and battery.— 
The City of Norwich, 279 Fed. 687, 
LRA1918C 795; Steele v. Thacher, 22 
F. Cas. No. 13,348, 1 Ware 85. 


[e] Other cases.—Magee v. The 
Moss, 16 F. Cas. No. 8,944, Gilp. 219; 
Relf v. The Maria, 20 F. Cas. No. 11,- 


of wages for desertion. 
cumstances involved, the facts in particuiar cases 
have been held sufficient®® or insufficient’? to show 
cruelty avoiding forfeiture for desertion. 


Mere fact that master delays delivery of seaman’s 
mail does not justify his abandonment of the ship."1 


[§ 262] (d) Deviation.7? 
leaving the ship because of deviation’? is not guilty 
of desertion subjecting him to forfeiture of wages.** 
But a plea of deviation will not avoid forfeiture of 
wages for desertion where no deviation actually oc- 
curred,’® nor where there was an actual deviation but 


[§§ 259-262 


In accordance with the eir- 


A seaman justifiably 


692, 1 Pet. Adm. 186. 


71. The mer 
Fed. 930, 931 


“The excuse given by the libelant 
for not going aboard when released 
from the police jail in Havana ap- 
pears to me puerile. It is in effect 
that he could not get there; no mon- 
ey; no boat. Had he desired to go 
aboard, there were many ways for 
him to have done so, and this is the 
only reason for his not doing so, giv- 
en in his pleadings and testimony. 
I can reach but one conclusion from 
the consideration of the evidence, and 
that is that libelant had fully made 
up his mind, whether from the fact 
of the unsatisfactory delivery of his 
mail, his arrest at the behest of the 
master, or some other reason not ap- 
parent, to be discharged in Havana 
and paid off there, which would have 
probably carried with it passage mon- 
ey to the point of the beginning of 
the voyage. Did he have justifiable 
cause for such action? I can find 
norte in the record before me. Even 
though the master did unreasonably 
delay the delivery of his mail, and 
this seems to have been the burden 
of his complaint, such delay would 
not justify or excuse insubordination, 
abusing and cursing the master, re- 
fusing to obey lawful commands, and 
refusal to return to duty upon being 
discharged from arrest.” The Mar- 
garet Spencer, supra. 


72. Deviation as: 
Defense to criminal prosecution for: 


ancilns revolt or mutiny see infra 
oO. 


Harboring deserter see infra § 825. 
Ground for: 


Damages see supra § 55 text and 
note 72. 


Discharge see supra § 84. 


Payment of wages at port of de- 
parture see supra § 48 text anid 


Spencer, 274 


note 29. 
Wheat cong nuutes generally see su- 

pra §§ 43-4 
73. Deviation entitling seaman to 


discharge see supra § 84. 


74 Bradley v. The J. M. Griffith. 
71 Fed. 317; Brown v. Jones, 4 F. 
Cas. No. 2,017, 2 Gall. 477; The Gem, 
10 F. Cas. No. 5,304, 1 Lowell 180; 
Ingraham v. Albee, 13 F. Cas. No. rie 
044, Blatchf. & H. 289; Potter v. Al- 
len, 2 Root (Conn.) 63; The Cam- 
bridge, 2 Hagg. Adm. 243, 166 Reprint 
233; The Eliza, 1 Hagg. Adm. 182, 166 
Reprint 65; Hayward v. Maine, 3 N. 


75.. The Grace Dollar, 160 Fed. 906, 
88 CCA 88 [aff 149 Fed. 793]; The J. 
B. Williams, 126 Fed. 590; The Mer- 
maid, 115 Fed. U3 CCA 607; Doug- 
lass v. Eyre, 7 F. Cas. No. 4, 032, Gilp. 
147; The Gem, 10 F. Cas. No. 5,304, 
1 Lowell 180; Magee v. Moss, 16 F. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 262-269] 
the seaman abandoned ship unreasonably far in ad- 
vance of its oceurrence.*® 


Mere unfounded rumor of deviation does not jus- 
tify a seaman in abandoning ship so as to preclude 
forfeiture of wages for desertion.’? 


[§ 263] (e) Disrating.*® It has been both af- 
firmed*® and denied®® that disrating justifies a sea- 
man in abandoning ship, so as to preclude forfei- 
ture of wages for desertion. 


[§ 264] (f) Dissatisfaction with Master.8! The 
eustom in a harbor that when seamen are dissatisfied 
with masters they may leave the service may justify 
a seaman in quitting so as to prevent a forfeiture of 
wages.*? 


[§ 265] (g) Drunkenness‘* of Fellow Seamen. 
The fact that fellow seamen are drunkards does not 
justify a seaman in abandoning ship so as to pre- 
clude forfeiture of wages for desertion.®# 


[§ 266] (h) Employment of Lower Grade Sub- 
stitutes.8° Under a statute requiring employment 
of substitutes of the same grade to replace seamen 


SEAMEN 


the ship at Pernambuco, without even 
asking the officers as to the truth of 
he could not avoid a 
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leaving the ship for any cause during the voyage,®® 
the employer’s substantial compliance with such re- 
quirement is sufficient,** and precludes a seaman 
abandoning ship, from avoiding forfeiture for deser- 
tion on the ground that an improper substitute was 
hired.®® 


[§ 267] (i) Extra Watches and Overtime.*® The 
mere fact that he is required to perform extra watch- 
es will not justify a seaman in leaving so as to pre- 
clude forfeiture of wages for desertion.°° But it 
has been held that requiring seamen to work more 
hours per day than called for by the contract of em- 
ployment justifies a seaman in abandoning ship, so as 
to preclude forfeiture of wages for desertion.*? 


[§ 268] (j) Fear of Injury. A seaman’s unfound- 
ed fear that he will be murdered by other members 
of the crew does not excuse his leaving, so as to 
preclude forfeiture of wages for desertion.°® 


[§ 269] (k) Insufficient Food. Seamen justifiably 
leaving the ship because of poor or insufficient food?* 
are entitled to recover full wages for the time 


neer in deserting the vessel. The 
Magnet, 16 F. Cas. No. 8,955, Brown 
Adm. 547 (holding also that the en- 


Cas. No. 8,944, Gilp. 219; Wood v. 

The Nimrod, 30 F. Cas. No. 17,959, 

Gilp. 83. such rumor, 
[a] -. Deviation not shown.—Where 


libelants signed shipping articles for 
a voyage “from the port of San Fran- 
eisco, Cal., to Portland, Or., and other 
Columbia river ports, and return to 
San Francisco for final discharge, ei- 
ther direct, or via one or more ports 
on the Pacific coast, north or south 
of the port of discharge, as the mas- 
ter may direct, voyage not to exceed 
six calendar months,’ and the vessel 
proceeded to Portland, where she took 
on a cargo of lumber for Los Angeles, 
and after its discharge proceeded 
north, past San Francisco, to Gray’s 
Harbor for another cargo of lumber 
for San Francisco, she did not deviate 
from the stipulated voyage, so as to 
justify seamen in abandoning the 
ship, and in leaving the vessel at 
Gray’s Harbor against the master’s 
protest and after having served only 
twenty-six days, libelants were ‘de- 
serters and forfeited their right to 
wages.” The Grace Dollar, 160 Fed. 
906, 88 CCA 88. 


76. Douglass v. Hyre, 7 F. Cas. No. 
4,032, Gilp. 147. 


[a] Several weeks before devia- 
tion.—-Where libelant heard a report 
that his ship, lying at Pernambuco, 
was going to Trieste instead of re- 
turning to Philadelphia as called for 
by the shipping articles, and where 
libelant abandoned his ship before it 
had been actually decided that the 
ship would go to Trieste, and several 
weeks before she actually sailed for 
Trieste, libelant was guilty of deser- 
tion forfeiting his wages, and the 
subsequent deviation did not avoid 
the charge of desertion, because the 
ship ‘had a right to his services 
while she remained at Pernambuco, 
and it was time enough for him to 
leave her and claim his discharge 
when she was about to sail for an 
unauthorized port.” Douglass _ v. 
Eyre, 7 F. Cas. No. 4,032, Gilp, 147. 


77. Douglass v. Eyre, supra. 


[a] Duty to inquire.—Where it 
was rumored among the seamen of a 
ship lying in Pernambuco that she 
was going to Jerusalem, instead of 
returning to Philadelphia in accord- 
ance with the articles, and this rumor 
proved unfounded, but libelant left 
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charge of desertion on the ground of 
deviation, as he was not justified in 
abandoning ship on a mere rumor, 
and his wages were forfeited. Doug- 
lass v. Eyre, 7 F. Cas. No. 4,032, Gilp. 
147. 


78. Generally see supra §§ 57-61. 


Disrating as optional abrogation of 
contract see supra § 59. 


ae The Mary C. Conery, 9 Fed. 
[a] Where cook was disrated, his 


contract thereby terminated so as to 
justify his quitting the ship at the 
next port, and to preclude forfeiture 
of wages for desertion, because al- 
though he went without leave, he did 
not go without justification. The 
Mary C. Conery, 9 Fed. 222. 


80. Sherwood v. McIntosh, 21 F. 
Cas. No. 12,778, 1 Ware 109, 110. 


“For the libellant, it is contended 
that the desertion was justified, first, 
by his degradation from the office of 
steward, and his being required to 
perform duties which he did not con- 
tract to perform. . .. The simple 
fact that the libellant was degraded 
and put before the mast is not, in 
itself, a justification of desertion. 
When a mariner contracts for a par- 
ticular service or duty on board a 
vessel, he engages both for fidelity 
in the performance of that duty, and 
for that capacity and those qualities 
which will enable him to perform the 
service in a satisfactory manner. If 
the master finds, upon trial, that 
there is on the part of the man either 
a want of fidelity or a want of ca- 
pacity which disqualifies him for the 
service, he will be justified in putting 
him upon a different duty.” Sher- 
wood v. McIntosh, supra. 


81, Cruelty of master or other of- 
ficers see supra § 

82. The Belle of the Coast, 56 Fed. 
251. 

83. Of deserter as defense to charge 
see infra § 279. 

84. The Magnet, 16 F. Cas. No. 8,- 
955, Brown Adm. 547. 


[a] That engineer’s assistant is a 
drunkard does not justify the engi- 


gineer had the right to discharge his 
assistant even against the wishes of 
the master). 


85. Availability of substitutes to 
replace deserters see infra § 278. 


86. See statutory provisions. 
87. The Moonlight, 125 Fed. 429. 
[a] Ordinary seaman hired to re- 


place able seaman is an acceptable 
substitute under the statute if in fact 
competent to do the work of the high- 
er rating. The Moonlight, 125 Fed. 
429 (where it further appeared that 
libelant’s real objection to the substi- 
tute lay in the fact that the latter 
was a nonunion man). 


88. The Moonlight, supra. 


fa] MTlustration.—-Where a substi- 
tute employed to take the place of a 
seaman leaving the vessel is able to 
perform the same work, the fact that 
the substitute is not of the same 
grade as the man he replaced will not 
justify the other seamen in abandon- 
ing the ship so as to preclude a charge 
of desertion forfeiting wages. The 
Moonlight, 125 Fed. 429. 


89. As basis for extra wages see 
infra § 364. 


Regulations governing division in- 
to watches see supra § 22. 


90. Steindl v. The Lady Furness, 
84 Fed. 679. 


91. The Mount Everest, 17 F. (2d) 
478, 479. 


“The appellees had the right to dis- 
continue their services because of the 
breach of the contract by the require- 
ment that they work 10 hours a day 
when the contract called for only 8 
hours’ work a day. The appellees 
were not guilty of desertion by leav- 
ing the ship because of such a viola- 
tion of their contract rights.” The 
Mount Everest, supra. 


92. The Havenside, 14 F. (2d) 851. 
93. See supra § 88. 


Poor or insufficient food as ground 
for: 


Criminal prosecution see infra § 864. 
Damages see Supra §§ 124-127. 
Extra wages see infra §§ 369-376. 
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served;°* but an alleged insufficient supply of whole- 
some provisions for the support of the crew, unless 
clearly established, will not, in an action for wages, 
justify a seaman’s desertion of his vessel before the 
completion of the voyage for which he shipped;?® 
and when a seaman justifies his leaving the ship in 
a foreign port on the ground that bad provisions were 
supplied, they must be really bad, and unfit for the 
men’s support.®® 


[§ 270] (1) Leaving To Secure Wages. When 
wages are due seamen and are refused them, they 
are justified in leaving the vessel to obtain them.°? 


[§ 271] (m) Strike. Seamen not in danger of 
injury cannot escape forfeiture of wages for deser- 
tion because their abandonment of ship was in- 
duced by a strike.°® 


[§ 272] (n) Refusal of Statutory Half Wages. 
Refusal of a seaman’s bona fide demand for half 
wages to payment of which he is entitled by statute, 
on arrival at a United States port,°® justifies the 


SEAMEN 


ae. 


[§§ 269-273 © 


seaman in abandoning ship so as to preclude forfei- 
ture of wages for desertion.1_ But where the seaman 
makes no demand for half wages,” or demands them 
in bad faith,® or after demand fails to give the mas- 
ter reasonable time to comply therewith,* or where 
under particular circumstances he is not entitled to 
the half wages demanded,® his abandonment of the 
ship for failure to receive half wages will constitute 
desertion. 


Payment of less than half wages, made without 
statutory demand, will not justify a seaman in aban- 
doning ship.® 


[§ 273] (0) Uncomfortable Quarters. Failure to 
provide quarters of the character required for sea- 
men by statute,?7 may justify abandonment of ship, 
precluding forfeiture of wages for desertion.’ But 
seamen making no complaint to the master as to un- 
comfortable quarters cannot avoid forfeiture for 
desertion on the specious plea that they abandoned 
ship because not furnished with quarters of the char- 
acter required by statute.® 


94. The City of Norwich, 279 Fed. 
687, 159 CCA 88, LRA1918C 795; The 
Forteviot, 98 Fed. 440; The Amalia, 
3 Fed. 652; Swift v. The Happy Re- 
turnecosh. Gas. UNO. 13;697,-9 Leet, 
Adm, 253. 


[a] Under both British and Ameri- 
can law, seamen justifiably leaving 
the ship because of insufficient food 
are entitled to recover full wages for 
the time served. The City of Nor- 
wich, 279 Fed. 687, 159 CCA 88, LRA 
1918C 795 [rev 274 Fed. 374]. 


95. Bibbins v. Brookfield, 3 F. Cas. 
No. 1,384. 


96. The Balize, 2 F. Cas. No. 809, 
Brown Adm. 424; Ulary v. The Wash- 
ington, 24 F. Cas. No. 14,323, Crabbe 
204. 


[a] Slightly tainted meat.—The 
fact that meat used on board was for 
a short time slightly tainted is no ex- 
cuse for desertion. The Balize, 2 F. 
Cas. No. 809, Brown Adm. 424. 


97. Olsen v. The Edwin Post, 6 
Fed. 314. 
[a] By the law of England a sea- 


man may come on shore to demand 
his wages, without incurring a for- 
feiture. Babbell v. Gardner, 2 F. Cas. 
No. 692, Bee 87 (under the statute 
a seaman has a right to go on shore 
to apply to a court for his wages, and 
that when he does so he will not incur 
a forfeiture provided he does apply 
for them within forty-eight hours). 


98: U.S. v. Smith, 12 EF. (2d) 265, 
266 [certiorari den 271 U. S. 686 mem, 
46 SCt 688 mem, 70 L. ed. 1151 mem]. 


[a] Ordered by Seamen’s Union.— 
U.S. v. Smith, 12 F. (2'd) 265. 


99. See infra §§ 325-336. 


Full pay as penalty for employer’s 
violation of statute see infra § 337. 


1. The Thor, 248 Fed. 942; The 
Belgier, 246 Fed. 966. 


[a] If demand for half wages is 
made in good faith, and not as part of 
a scheme to avoid service, its refusal 
will justify seamen in abandoning 
ship and preclude forfeiture of wages 
for desertion. The Belgier, 246 Fed. 
966 (where, however, good faith was 
not shown). 


2. The Wells City, 256 Fed. 689; 
In re Ivertsen, 237 Fed. 498. 


[a] Evidence held insufficient to 
show demand.—The M. S. Elliott, 277 
Fed. 800. 


Necessity of demand to accrual of 
right to half wages see infra § 329. 


3. The Havenside, 14 F. (2d) 851; 
The Nancy, 11 F. (2d) 318; The Bel- 
gier, 246 Fed. 966. 


4 The Pinna, 255 Fed. 642, 167 
CCA 18 [aff 252 Fed. 203]; The Nigre- 
ta, 255 Fed. 56, 166 CCA 384. 


“The refusal of the appellants to 
grant the master a reasonable oppor- 
tunity to get the money to comply 
with their demand indicates that the 
purpose of the demand was to put the 
appellants in a position to demand 
full wages due and their discharge. 
The object of the law would be per- 
verted, if permitted to be so used. 
Our conclusion is that the District 
Judge correctly held that iinstant 
compliance with appellants’ demand 
for half of their earned wages was an 
unreasonable requirement, and that 
appellants wrongfully left the ship, 
when they left for the purpose of en- 
forcing their claim for full wages, 
after such a demand, and, as they 
left without the master’s permission 
and with the intention not to return 
to it, are to be considered as deserters. 
As deserters, they forfeited their 
wages, and for that reason the libel, 
as to the appellants, was properly dis- 


missed.” The Pinna, 255 Fed. 642, 
645, 167 CCA 18. 
[a] Demanding immediate pay- 


ment at custom house.—Where sea- 
men met the master as he was leav- 
ing the custom house and demanded 
half wages, and the master told them 
to return to the ship and he would 
straighten out the matter, but in- 
stead of doing so the seamen imme- 
diately left the ship’s service and li- 
beled her for wages, they were guilty 
of desertion, forfeiting their right to 
wages. The Nigreta, 255 Fed. 56, 166 
CCA 384. 


5. |) Up Ss Veawsimith, Lek. (dy 65 
[certiorari den 271 U. S. 686 mem, 46 
SCt 638 mem, 70 L. ed. 1152 mem]; 
The Thor, 248 Fed. 942. 


[a] Not cargo port.—Where sea- 
men were not entitled to statutory 
half wages at the port of their de- 
mand for same, because no cargo was 


loaded or delivered at such port, their 
abandonment of the ship on refusal of 
half wages rendered them guilty of 
desertion. U.S. v. Smith, 12 F. (2d) 
265 [certiorari den 271 U. S. 686 mem, 
46 SCt 638 mem, 70 L. ed. 1151 mem]. 


[b] Where seaman had already 
been paid more than he could claim 
under the half wage statute, the mas- 
ter was justified in refusing to pay 
him more on demand, and in leaving 
the ship because of such refusal the 
seaman was a deserter. The Thor, 
248 Fed. 942. 


Particular circumstances affecting 
right to statutory half wages see in- 
fra §§ 325-336. 


6. In re Ivertsen, 237 Fed. 498. 


[a] Mistake.—Where a seaman de- 
manded his full pay and discharge at 
an intermediate port, and, being re- 
fused, left the ship; but before he 
went, without any demand therefor, 
he was paid what was thought to be 
the half wages due him under the 
statute, but through mistake the 
amount paid was too small, the mis- 
take in payment did not relieve him 
from the charge of ‘desertion, and he 
thereby forfeited all wages due him. 
The Ivertsen, 237 Fed. 498. 


7. See statutory provisions; 
supra § 21. 


8. .The Ida McKay, 99 Fed. 1002. 


[a] Warm room.—The Ida McKay, 
99 Fed. 1002 (holding that the failure 
of the master to provide a warm room 
for the use of seamen in cold weather 
as required by statute in the United 
ae ey justified the seamen in leay- 
ing). / 


9. The C. F. Sargent, 95 Fed. 179, 
180; The A. M. Baxter, 93 Fed. 479. 


“In the testimony and the argument 
there appears to have been a conten- 
tion as to whether or not the forecas- 
tle where the men slept in the ship 
was heated and made comfortable as 
required by existing laws, but no 
complaint or request respecting that 
matter was. made to the captain. 
Therefore, whatever the fact may be 
as to the actual condition of the 
sailors’ quarters, the libelants were 
not justified in leaving the vessel on 
account of any such defect.’ The C. 
F. Sargent, supra. 


and 


a an ee as a 
‘For later cases, developments and changes in the law see Annotations, same title and section number, 


wee 


§§ 274-276] 


[§ 274] (p) Unseaworthiness. 


Where there is dispute as to fact of seaworthi- 
ness, the better practice is to demand a survey when 
Where the master has taken reasonable 
steps to, obtain an outside and impartial opinion as 
to seaworthiness, his decision as to abandonment or 
within reasonable 
bounds of fair judgment, controlling,’* and the find- 
ing of a competent and impartial board that the 


in port.?® 


continuance of the voyage is, 


10. 


. General duty of employer to fur- 
nish seaworthy ship see supra §§ 115- 
118. 
Unseaworthiness as ground for: 
Damages for personal injury see infra 
§§ 650-664. 
Defense in prosecution for: 
Inciting revolt or mutiny see infra 
§ 855. 


See supra § 91. 


Revolt and mutiny see infra § 874. 
Expenses of return home see supra § 
142. 


11. Hindman v. Shaw, 12 F. Cas. 
No. 6,514, 2 Pet. Adm. 264; Savary v. 
Clements, 8 Gray (Mass.) 155; Hart- 
ley v. Ponsonby, 7 EH. & B. 872, 90 
BCL 872, 119 Reprint 1471. 


[a] Where ship earns freight to 
one port of delivery but becomes un- 
fit to proceed on her voyage by rea- 
son of unseaworthiness, a seaman 
who refuses to proceed on the voyage 
in a vessel provided for the further 
transportation of the cargo will be 
allowed wages to the first port, but is 
not entitled to wages to the end of 
the voyage. Hindman v. Shaw, 12 
F. Cas. No. 6,514, 2 Pet. Adm. 264. 


12. Papping v. Sirius, 47 Fed. 825. 


[a] Seamen are directly interested 
in maintaining the load line at the 
mark as entered in the shipping arti- 
cles, and to load the vessel a foot and 
a half deeper against their protest 
constitutes a breach of the shipping 
articles and will justify them in leav- 
ing the vessel in a foreign port. The 
Sirius, 47 Fed. 825. 


13. Savary v. Clements, 
(Mass.) 155. 


[a] Unreasonable neglect.—A sea- 
man does not forfeit his wages by 
leaving a dangerously unseaworthy 
vessel which the master has unrea- 
sonably neglected to repair. Savary 
v. Clements, 8 Gray (Mass.) 155. 


14. The Amazon, 144 Fed. 153. 


[a] TIllustration.—The crew of a 
sailing vessel are not deserters for 
leaving the ship where they objected 
to going to sea _ short- handed, and 
were given the option by the master 
to so make the voyage or be dis- 
charged without pay. The Amazon, 


8 Gray 


144 Fed. 153. 
15. The Condor, 196 Fed. 71; The 
_C. F. Sargent, 95 Fed. 179; Bibbins v. 


Brookfield, 3 F. Cas. No. 1,384; Heino 
v. Libby, 116 Wash. 148, 205 P 854. 


16. The Condor, 196 Fed. 71. 


[a] No survey.—Seamen who have 
signed shipping articles, if they have 


Unseaworthiness 
of the vessel entitling a seaman to his discharge,1° 
justifies abandonment of the ship so as to preclude 
forfeiture of wages for desertion,!! as where the 
ship is unseaworthy because dangerously overload- 

ed,‘? in need of repair,!® or short-handed as to 
crew.t* But if the vessel was in fact seaworthy, sea- 
men abandoning ship cannot avoid forfeiture for 
desertion on the specious plea that she was unsea- 
worthy.t® 
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the voyage.?! 
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ship is seaworthy will ordinarily settle the matter.18 

[§ 275] d. Time of Desertion—(1) In General. 
In the absence of contrary statute,1® a desertion must 
occur during the voyage in order to work a forfei- 
ture of wages,”° 
the rule, the seaman’s abandonment of his ship does 
not constitute desertion unless it takes place during 


or, as other authority has stated 


[§ 276] (2) After Voyage. A seaman abandoning 


his ship after termination of the voyage will not 


reason to believe the vessel to be un- 
seaworthy, may demand a survey; but 
they are not permitted to determine 
for themselves the question of sea- 
worthiness, nor to leave the vessel 
on the ground of unseaworthiness 
without having required a survey. 
The C. F. Sargent, 95 Fed. 179. 


17. The Condor, 196 Fed. 71. 


18. The Condor, supra; Heino v. 
Libby, 116 Wash. 148, 205 P 854. 


[a] Question is not open for de- 
termination by a jury in a subsequent 
libel for wages. Heino v. Libby, 116 
Wash. 148, 205 P 854. 


19. See statutory provisions; 
cases infra this note. 


[a] Under statutes imposing for- 
feiture of wages for a seaman’s fail- 
ure to join his ship, a seaman who 
has signed articles is subject to for- 
feiture of wages as for desertion if he 
‘deliberately fails to join her before 
she leaves on her voyage. The Ida G. 
Farren, 127 Fed. 766 (holding that on 
signing articles a seaman became a 
member of the crew, subject to the 
penalties of the statute, and where he 
went ashore by permission and did 
not return, he was guilty of desertion, 
forfeiting wages); Smith v. The Uti- 
ca, 22 F. Cas. No. 13,123 (where a sea- 
man deliberately waits until his ship 
is in the act of casting off, and then 
makes an unsuccessful attempt to 


and 


join her, he thereby forfeits his 
wages). 
20. Cloutman v. Tunison, 5 F. Cas, 


No. 2,907, 1 Sumn. 373, 376. 


“There must not only be a deser- 
tion, but the desertion must be in the 
course of the voyage . to justify 
an infliction of the forfeiture by the 
Maritime Law.” Cloutman v. Tuni- 
son, supra. 


21. The Martha, 16 F. Cas. No. 9,- 
144, Blatehf. & H. 151, 157. 


“In my judgment, the offence of 
desertion under the ‘statute, which 
carries with it the absolute forfeiture 
of wages, can only be committed dur- 
ing the continuance of the voyage, 
and must accordingly take place an- 
terior to the safe mooring of the ves- 
sel at her last port of ‘delivery. As, 
then, in the present case, the seamen 
left the vessel after her voyage ended, 
their departure did not constitute the 
desertion contemplated by the act, 
which must be punished by forfeiture 
of wages, clothing, &c. I do not, 
therefore, consider it necessary to 
pass upon the sufficiency of the en- 
try in the log in this instance, be- 
cause, if sufficient, it has relation to 
a period of time after the voyage was 


thereby forfeit wages for desertion,?” 
quits after the voyage has been broken up,7® or aft- 
er it has ended in the usual course in the home port,?* 
upon arrival and safe mooring.?° 
forfeited for desertion where the seaman abandoned 
his ship before the voyage has ended in legal con- 
templation,?® as where he quits on arrival at an an- 


as where he 


But wages may be 


ended in nautical acceptation, 
when the offence would not be com- 
mitted.” The Martha, supra. 


22. Thorson vy. Peterson, 14 Fed. 
742, 11 Biss. 497; Cloutman v. Tuni- 
son, 5 EF. Cas. No, 2,907, 1 Sumn, 373; 
Knagg v. Goldsmith, 14 F. Cas. No. 
7,872, Gilp. 207. 


23. Thorson v. Peterson, 14 Fed. 
742, 11 Biss. 497. 


[a] As result of collision.—Where 
seamen shipped for a round trip, and 
by reason of a collision with another 
vessel dismasting their ship, and ice 
conditions delaying resumption of the 
voyage after repairs, the voyage was 
broken up, but they were induced to 
proceed with the vessel to the port of 
delivery and on arriving there they 
refused to aid in discharging the ves- 
sel, they were not guilty of desertion. 
Thorson v. Peterson, 14 Fed. 742, 11 
Biss. 497. 


24. Cloutman v. Tunison, 5 F. Cas. 
No. 2,907, 1 Sumn. 373, 376. 


“It is not sufficient, that there has 
been a desertion after the voyage has 
ended; although it be within the 
period, for which the party is bound 
to ‘do duty on board the ship. It must 
be during the voyage.” Cloutman y. 
Tunison, supra. 


25. Cloutman v. Tunison, supra; 
Knagg v. Goldsmith, 14 F. Cas. .No. 
7,872, Gilp. 207. 


[a] Although seamen may still be 
obligated to stand by and help unload, 
the voyage ends upon the safe moor- 
ing of the ship in her accustomed 
place at the last port of destination, 
and seamen then deserting will not 
forfeit wages even though subject to 
other penalties for breach of duty. 
Cloutman v. Tunison, 5 F, Cas. No. 
2,907, 1 Sumn.. 373. 


[b] Rule applied.—Under the 
maritime law the voyage ends when 
the ship is moored at her last port of 
delivery, so that a seaman then leay- 
ing her without leave is not guilty of 
desertion forfeiting his wages, and 
while he might be guilty of statutory 
desertion under the forty-eight hour 
act of 1790, failure ‘to log him pre- 
cludes forfeiture of wages under such 
statute. But he is subject to fine 
nevertheless. Knagg v. Goldsmith, 
14 F. Cas. No. 7,872, Gilp. 207. 


26. The Elswick Tower, 241 Fed. 
706; The Pearl, 5 C. Rob. 224, 165 
Reprint 756. 


[a] Until vessel is safely docked, 
the voyage is not completed, and 
where seamen quit before that time 
they are guilty of desertion. The 
Pearl, 6 C, Rob. 224, 165 Reprint 756. 


and 
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chorage of distress on the homeward voyage,?" or 
upon arrival at an intermediate port in the country 


of final destination.2§ 


[§ 277] (8) Seamen Hired by Month. 
hired by the month for short voyages of indetermi- 
nate length are guilty of desertion forfeiting wages 
if they leave before expiration of the first month 
of service,?® or if they quit the ship during the course 


of any particular voyage.®° 


[§ 278] e. Availability of Substitute.?* 
guilty of desertion cannot avoid forfeiture of wages 
because substitutes could readily have been procured 


to take their places.*? 


27. The Levi W. Ostrander, 291 
Fed. 908. 
[a] Anchored in danger of spon- 


taneous combustion from coal.—The 
Levi W. Ostrander, 291 Fed. 908. 
[b] Expiration of his shipping ar- 
ticles does not justify a seaman in 
quitting his ship while she is in dis- 


tress. The Levi W. Ostrander, 291 
Fed. 908. 
28. The Larimer, 174 Fed. 429. 


[a] Illustration.—Under shipping 
articles signed in New York for serv- 
ice on the vessel during a voyage to 
Port Arthur, Tex., ‘and back to final 
port of discharge, with liberty 
to call at intermediate ports,’’ where 
she loaded a cargo of oil at Port Ar- 
thur, in part for Philadelphia and in 
part for New York, the latter, as the 
port where she was. completely dis- 
charged of her cargo, was the “final 
port of discharge,’ and the action of 
the seamen in leaving the vessel at 
Philadelphia after her partial dis- 
charge there, was in violation of the 
contract, and amounted to ‘desertion, 
which forfeited their right to wages. 
The Larimer, 174 Fed. 429. 


29. Pilot Boat No. 5, 54 Fed. 537. 


[a] Pilot boat.—‘“The contract 
made with the libelants specified two 
things only,—the nature of the serv- 
ices, viz. that of a hand on board 
pilot boat No. 5; and that the wages 
were to be so much a month. The 
question to be determined is whether 
such a contract gave the crew the 
right to leave the pilot boat when 
they did, that being at the termina- 
tion of a cruise, but before the 
expiration of a month from the time 
they were hired. Ordinarily, in the 
hiring of seamen their engagement at 
monthly wages is not required as an 
engagement by the month, but the 
term of service is fixed by a stated 
limitation of time or by a described 
voyage. In this contract no voyage 
was described, nor was the term of 
service fixed by any limitation of 
time. Of course, some limitations 
must be inferred, as an unlimited 
service could not have been intended. 
i In the case of a pilot boat, it 
is therefore impossible for the ves- 
sel to be at the port of departure at 
monthly periods; and, when she is 
not in port, she is upon the high seas, 
where it is impossible for the seamen 
to leave, and impossible to permit 
the seamen to leave. The understand- 
ing of the parties, therefore, must 
have been that the time of service 
was to end when the boat was in port, 
and also the understanding that she 
was not to be expected to be in port 
at monthly periods. Plainly, these 
men were not considered as hired by 
the day; the agreement was for so 
much amonth. Effect can, I think, be 
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Seamen 


[§ 279] f. Drunkenness.*? 
once been established, drunkenness of a seaman will 
not excuse desertion.*# 
out intent not to return®® will not forfeit wages for 
desertion because his failure to return resulted from 
imprisonment for drunkenness.®°® 


[§ 280] 6. Aiding and Abetting Desertion. 
ing and abetting others to desert may be ground for 


[§§ 276-281 


Where the offense has 


But a seaman absent with- 


Aid- 


forfeiture of wages.°7 


Seamen 


[§ 281] 7. Disobedience in General. 
persistent refusal to obey orders will constitute 
ground for forfeiture of wages.?§ 


A serious or 


But disobedience 


of a minor character,?® such as a single act of diso- 


given to this method of hiring the 
crew by considering the intention to 
have been that the men should serve 
at least for a month; and, if at the 
expiration of the month the boat 
should be at sea, where a termination 
of the service would be impossible, 
the service should continue until the 
boat arrived in port, at the end of a 
cruise, the wages of the crew continu- 
ing until the time of such arrival. 
From this understanding of the con- 
tract in question, the conclusion fol- 
lows that the libelants were not en- 
titled to leave the boat when they did, 
because a month had not elapsed from 
the time of their shipment. The de- 
parture, under such circumstances, 
was therefore desertion, and they for- 
feited the wages then unpaid.” Pilot 
Boat No. 5, 54 Fed. 537, 538. 


30. Disbrow v. The Walsh Broth- 
ers, 36 Fed. 607. 


[a] Rule applied.—Seamen hired 
to serve on a barge at so much per 
month cannot leave the barge dur- 
ing any particular voyage without 
rendering themselves subject to for- 
feiture of all wages for services on 
that particular voyage. Disbrow v. 
The Walsh Brothers, 36 Fed. 607. 


31. Employment of lower grade 
substitutes as justifying abandon- 
ment of ship see supra § 266. 


ao The C. J. Sargent, 95 Fed. 179, 
181. 


“On behalf of the libelants it is 
urged that they be relieved from the 
penalty of forfeiture of their wages, 
by reason of the fact that at the 
time of their leaving the vessel oth- 
er competent seamen could be readily 
secured at Seattle to take their 
places. But the law does not make 
an exception or leave the matter in 
the discretion of the court. The 
master had a perfect right to exact 
of these libelants full performance 
of their contract, and to refuse to 
pay their wages before the arrival 
of the ship at San Francisco. If the 
libelants had not become deserters 
by leaving the ship without the mas- 
ter’s consent, they would have been 
entitled, after the loading of the ship 
at this port, to receive one-half of 
the wages earned up to that time, 
under the provisions of section 4530, 
Rev. St. U. S., as amended by the 
act entitled ‘An act to amend the 
laws relating to American seamen, 
for the protection of such seamen, 
and to promote commerce,’ approved 
December 21, 1898; but, having in- 
curred a forfeiture of all of their 
wages, this statute affords them no 
ground for relief. A decree will be 
entered dismissing the’ libel.” The 
C. F. Sargent, supra. 


33. Of fellow seamen as justify- 
ing abandonment of ship see supra § 


265. 
34 The Charles K. Schull, 166 
Fed. 374. 


35. Necessity of such intent see 
supra § 258. 


36. The Charles K. Schull, 
Fed. 374, 375. 


“It is held, as urged by the re- 
spondent, that drunkenness is no ex- 
cuse for desertion, which is undoubt- 
edly true, but it is first necessary 
to prove facts sufficient to establish 
the offense of desertion, and, when 
once established, it will not be ex- 
cused because of drunkenness; but 
where a party leaves a vessel by 
permission, with no intention what- 
ever of deserting the vessel, but sim- 
ply goes ashore for either pleasure 
or business, and becomes intoxicated 
and disorderly, and is arrested, and 
as a result is unable to return, the 
mere fact that he got drunk does 
not establish the offense of deser- 


166 


tion.” The Charles K. Schull, su- 
pra. 
37. Marsland v. The Yosemite, 18 
Fed. 331. ‘ 
[a]. Where chief engineer was 


lawfully discharged, and on leaving 
persuaded the entire engine force to 
go with him in a body, thereby en- 
dangering the safety of the ship, his 
conduct justified forfeiture of wages 
which would otherwise have been 


due. Marsland v. The Yosemite, 18 
Fed. 331. 

As criminal offense see infra §§ 
824, 825. 

33. / Wilson jv. The, Many. 13 0mees 
Gass NO. i823; 1Gllps el. 

{a] Incorrigible disobedience.— 
Wilson v. The Mary, 30 F. Cas. No. 
L7As23, ‘Gilp. ols 

Disobedience as ground for: 


Criminal prosecution see infra §§ 


826-830. 

Discharge see supra § 71. 

Disrating see supra § 58 text and 
note 2 

Other disciplinary measures see pas- 
sim infra §§ 736—786. 


39. The Almatia, 1 EF. Cas. No. 
254, Deady 473; The Mentor, 17 F. 
Cas. No. 9,427, 4 Mason 84. 


“The disobedience must either be 
an act of a very gross nature, in- 
volving serious danger, a mischief, 
or malignancy; or it’ must be ha- 
bitual, and produce such a general 
diminution of duty, as goes to the 
very essence of the contract.” The 
Mentor, supra [quot The Almatia, 
supra]. 


Refusal to work see infra § 288. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 281-282] 


bedience,*® or a qualified refusal to obey,*! is or- 


dinarily not ground. 


Justifiable disobedience is not ground for forfei- 
ture of wages,** as where a seaman refuses to per- 
form services on a ship carrying contraband.** 


Under statutes authorizing fines for minor diso- 
bedience** a single act of disobedience may subject 
a seaman to a pro tanto forfeiture by way of fine,*® 
and several distinct acts of disobedience will jus- 
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ter,°° is not ground for forfeiture of wages. But in- 


subordination of a serious character,>! such as as- 


tify imposition of separate fines for each offense.*® 


[§ 282] 8. Insubordination.** Insubordination of 
a slight or trivial character,*® such as threatening 
to desert,*® or using insulting language to the mas- 


40. The Mentor, 17 F. Cas. No. 
9,427, 4 Mason 84, 90; Drysdale v. 
The Ranger, 7 F. Cas. No. 4,097, Bee 
148; Orne v. Townsend, 18 F. Cas. 
No. 10,583, 4 Mason 541; The Pioneer, 
Te (Casi Nowe lic Deady. 125 
Shirley v. The Italy, 2 Hawaii 133, 
139. 


“Tt is not a single neglect of duty, 
or a Single act of disobedience, which 
ordinarily carries with it so severe 
a penalty. There must be a case 
of high and aggravated neglect or 
disobedience, importing the most se- 
rious mischief, peril, or wrong; a 
case calling for exemplary punish- 
ment, and admitting of no reason- 
able mitigation; a case involving a 
very gross breach of the stipulat- 
ed contract for hire, and going, in 
its character and consequences, to 
the very essence of its provisions.” 
The Mentor, supra [quot Shirley v. 
The Italy, supra]. 


[a] After severe flogging for neg- 
lect of duty and intemperance, and 
while still smarting from his flag- 
gelation, a steward disobeyed the 
mate’s order to go immediately to 
his duty. This single act of diso- 
bedience was not ground for forfei- 
ture of wages. Orne v. Townsend, 
18 F. Cas. No. 10,583, 4 Mason 541. 


[b] Ordered below in quarrel as 
to correct time of day.—Where the 
captain came on deck during the 
mate’s watch and gave an order to 
the helmsman, which the mate con- 
tradicted on the theory that the ves- 
sel was under his direction during 
his watch, and shorthy afterward a 
dispute arose between captain and 
mate as to the hour of the day, re- 
specting which the parties differed by 
three minutes, and in the course of 
such dispute the mate called the cap- 
tain a fool, whereupon the captain 
ordered him below and the mate re- 
fused to obey until his watch ended, 
whereupon the captain twice struck 
the mate and the latter then went 
below without resistance, the mate’s 
single act of disobedience in disobey- 
ing the first order to go below was 
not ground for forfeiture of wages. 
The Ranger, 7 F. Cas. No. 4,097, Bee 
148. 


41. The Almatia, 1 F. Cas. No. 254, 
Deady 473. 


[a] Refusal to unfurl sail until 
after breakfast.—Where seamen had 
worked half an hour beyond the usu- 
al breakfast time, and were ordered 
to unfurl a sail, for which there was 
no immediate necessity as the ship 
was lying in port in calm, dry weath- 
er, their refusal to unfurl the sail 
until after breakfast was not ground 
for forfeiture of wages. The 
Almatia, 1 EE. Cas: No. 254, Deady. 
473. 


42. 
No. 


Dixon v. The Cyrus, 7 F. Cas. 
3,900,0 a weet Adm.. 40:73) ) The 


sault upon the master,®? subjects a seaman to for- 
feiture of wages, which may be only a pro tanto 
forfeiture by way of fine or mulet if the circum- 
stances show that this would be more equitable than 
an entire forfeiture.°? 


’ 


Seaman properly put off duty for insolence may 
be denied wages for the period during which he 
does not work.*+ 


Failure to discharge an insubordinate seaman in 


Moslem, 18 F. Cas. No. 9,875, Olcott 
289; ~Rebetto v. How, 44 Mo. 52: 
Train. v. Bennett, (3. Cy & Py.3, 14 
ECL 420, 172 Reprint 296, M. & M. 
82, 173 Reprint 1088. 


43. Sibery v. Connelly, 10 Aspin. 
330 (where a seaman who refused 
to perform services on the ground 
that the vessel was carrying contra- 
band of war to a port of one of 
two nations that were at war was 
held not to have forfeited his wages). 


44. See statutory provisions. 
45. The Alps, 19 Fed. 139. 
[a] Refusal to listen to reading 


of log.—Where a British seaman on 
a British vessel was fined by the mas- 
ter two dollars for foul language and 
quarrelsome conduct toward the 
steward, and afterward, on being re- 
quired to listen to the reading of 
the entry on the log, imposing the 
fine, he refused to attend or listen, 
and was fined two dollars, being two 
days’ pay for the last offense, held 
that, in the absence of proof of the 
shipping articles, the first fine could 
not be allowed or deducted from his 
wages, but that the last fine should 
be allowed by the court for the sea- 
man’s disobedience of a lawful com- 
mand, under Rev. St. § 4597, as well 
as Merchants’ Shipping Act § 243. 
The Alps, 19 Fed. 139. 


46. The Charles K. Schull, 166 
Fed. 374. 
[a] Disobedience and refusal to 


obey orders upon three different oc- 
casions subjected a seaman to a fine 
of two days’ pay for each of the 
refusals to obey. The Charles K. 
Schull, 166 Fed. 374, 376. 


aoa Mutiny and revolt see infra § 
32 ae 


4s: The Alps, 19 Fed. 139: The 
sey 1 W. Rob. 73, 166 Reprint 


“The general maritime law em- 
powers the master by means of oth- 
er punishments to enforce proper 
discipline.” The Alps, supra. 


[a] . Single act of drunken insub- 
ordination while the vessel is an- 
chored in port is not ground for for- 
feiture of wages. The Blake, 1 W. 
Rob. 73, 166 Reprint 500. 


[b] Early law now ohbsolete.—“By 
article 12 of the Laws of Oleron 
and article 24 of the Laws of Wisby, 
if one seaman ‘give another the lie, 
a fine of four deniers’ was imposed; 
and if a mariner ‘impudently contra- 
dicted the master and gave him the 
lie, a fine of eight deniers.’ These 
small disciplinary finesyhave become 
obsolete with the currency in which 
they were imposed; and under our 
statutes (section 4596), which is, in 
general, similar to section .243 of 
the British merchants’ shipping act, 
no forfeiture of wages is incurred 


accordance with statutory provisions may enable him 
to recover compensation for the remainder of his 
term of shipment.°5 


by quarrelsomeness or the use of 


foul language.’ The Alps, 19 Fed. 
139, 140. 
490.4 Hart va Otis® Links CasaaNo-: 


6,154, Crabbe 52. 


F aorael desertion see supra §§ 244— 


50. The Superior, 22 Fed. 927. 


51. Martin v. The William, 16 F. 
Cas. No. 9,171. 


52. The Olive Chamberlain, 18 F. 
Cas. No. 10,491, 1 Sprague 9; Sprague 
v. Kain, 22 F. Cas. No. 13,250, Bee 
184. Compare Buck vy. Lane, 12 Serg. 
& R. (Pa.) 266 (where forfeiture was 
denied under the facts, but the court 
stated that if the seaman had been 
formally discharged for his assault 
on the master a forfeiture of wages 
would have followed). But see 
Thorne v. White, 23. BF: Cas: @No: 
13,989, 1 Pet. Adm. 168 (holding that 
proils, assaults on, or resistance to 
masters do not ordinarily without 
more serious fault, operate to for- 
feit wages). 


53. Martin v. The William, 16 F. 
Cas. No. 9,171; Sprague v. Kain, 22 
F. Cas. No. 13,250, Bee 184. 


[a] Illustration.—Where during a 
fight between the mate and a sea- 
man, the latter yelled “murder,’’ and 
the rest of the seamen rushed for- 
ward in a threatening group, but 
stopped without striking any of the 
officers grouped in opposition, and 
thereafter made no resistance to the 
putting in irons of the seaman who 
fought the mate, and where at a 
later period the men grumbled about 
the food, and by threat of force pre- 
vented the placing in irons of an- 
other seaman, but there was prov- 
ocation for the complaint as to food, 
and where it further appeared that 
the seamen otherwise performed 
their duty and obeyed orders and that 
there was no premeditated nor con- 
certed design to mutiny, the miscon- 
duct of the libelants was such as 
to justify various fines or mulets 
but not such as to warrant an en- 
tire forfeiture of all wages. Martin 
Ve. Thies William, 26) BY Cast Noss Oh 7a 


[b] Half wages.—Sprague v. 
Kain, 22 F. Cas. No. 13,250, Bee 184 
(where only half a seaman’s wages 
were decreed forfeited for the offense 
of striking the master because the 
jatter had inflicted other punishment 
for the offense which prevented the 
court from decreeing a forfeiture of 
the whole). 


54. The Antioch, 11 Fed. 165, 6 
Sawy. 328. 

[a] Cook.—The Antioch, 11 Fed. 
165, 6 Sawy. 328. 

55. Latty v. Emergency ater 
Corp., 279 Fed. 752. 


Insubordination as ground for dis- 
charge see supra § 75. 
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[§ 283] 9. Mutiny and Revolt.°¢ Seamen forfeit 
their wages for mutinous conduct®’ such as an at- 
tempt to create a revolt.°® 


[§ 284] 10. Disorderly Conduct.°® A seaman does 
not forfeit wages under general maritime law for 
minor acts of disonderts. conduct. we 


[§ 285] 11. Drunkenness.*: Habitual EE 
ness may constitute ground for forfeiture of wages,°” 
as where it disqualifies a seaman from performing his 
duty.** But occasional drunkenness is ordinarily not 
ground for forfeiture,*+ as where such drunkenness 
does not interfere with the seaman’s performance of 
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[§§ 283-288 


[§ 287] 18. Interference with Engines of Steam- 
ship.** Unauthorized alteration,®® or deliberate de- 
rangement,’ of a ship’s engines subjects a seaman 
to forfeiture of wages. Maliciously drawing the 
fires of the engine under circumstances imperiling 
the safety of the vessel, is ground for forfeiture of 
wages,"1 


[§ 288] 14. Neglect or Refusal To Work.*? De- 
liberate and persistent refusal to do the duty for 
which he shipped is ground for forfeiture of a sea- 
man’s wages.’? But refusal to do work ordered will 
not necessarily subject a seaman to forfeiture of 
wages,’4 the question being addressed to the sound 


his duties.®® 


[§ 286] 12. Failure To Report Presence of Stow- 
away. The mate’s failure to report the presence of 
a stowaway to the master is not misconduct justify- 
ing forfeiture of wages,°° but may subject him to a 
compensatory deduction where such failure causes 


damage to the employer.*? 


56. Criminal prosecution for: 
Revolt and mutiny on shipboard see 
infra §§ 867-881. 


Inciting revolt or mutiny on ship- 
board see infra §§ 839-860. 


Insubordination see supra § 282. 


57. McKenna v. The Shawnee, 45 
Fed. 769; The Mary Ann, 16 F. Cas. 
INOs0 9,194, svAbb.. -Adni.: 200); e tne 
~-Cas., No. 95875, Olcott 
. The Maria, 20 F. Cas. 
No. 11,692, 1 Pet. Adm. 186; Wil- 
son, vy. The Mary, 30.F. Cas. No. 
17,823, Gilp. 31; The Susan, 2 Hagg. 
Adm. 229 note, 166 Reprint 228. 


5s; ‘Fhe Mentor, 17 F. 'Cas. No. 
9,427, 4 Mason 84, 


59. Insubordination see supra § 
282. 


60. The Alps, 19 Fed. 139. 


[a] Calling the steward a “hald- 
headed son of a bitch” in connection 
with a controversy as to food, is not 
misconduct on the part of a seaman 
of a sufficiently aggravated character 
to subject him to a pro tanto forfei- 
ture of wages by way of fine under 
general maritime law, and he cannot 
be fined under a statute permitting 
the shipping articles to prescribe fines 
for such misconduct where the provi- 
sions of the articles are not in evi- 
dence. The Alps, 19 Fed. 139. 


61. Affecting forfeiture for deser- 
tion see supra § 279 


As ground for: 
Discharge see supra § 73. 
Disrating see supra § 58. 


Other disciplinary measures see pas- 
sim infra §§ 736-786. 


Deduction to compensate employer 
for damage caused by drunkenness 
see infra § 314 text and note 55. 


62. Orne v. Townsend, 18 F. Cas. 
No. 10,583, 4 Mason 541. 


“This is a vice, which can never 
receive countenance from any mari- 
time court, and is of such rankness 
and injurious tendency, both as to dis- 
cipline and service on ship board, that 
it usually calls for the animadversion 
of the court, and not infrequently is 
followed by punishment in the shape 
of diminished compensation and wa- 
ges. Where it is habitual and gross, 
it may indeed be visited with a total 
forfeiture of wages; but where it is 


For later cases, developments and changes in the law see Annotations, same title and section number, 


discretion of the court.**® 


wages.’ 


For a period of time that he performs no work, 
because of wrongful refusal a seaman will be denied 


Refusal to participate in loading or unloading 


cargo has been held ground for forfeiture of wages 


only occasional, or leaves much mer- 
itorious service behind, it is thought 
quite sufficient to recover, in damages, 
the amount of the actual or presumed 
loss, resulting from such a violation 
of the mariner’s contract, and imper- 
fect performance of duty.” Orne v. 
Townsend, supra, 


63. The Jasper, 
7,228, 3 Ware 296. 


64 The Maria, 16 F. Cas. No. 
9,074, Blatchf. & H. 331; The Ealing 
Grove, 2 Hagg. Adm. 15, 166 Reprint 
150; The Lady Campbell, 2 Hagg. 
Adm. 5, 166 Reprint 146; The New 
Phenix, 1 Hagg. Adm. 198, 166 Re- 
print 71; Robinett v. The Exeter, 2 C. 
Rob. 261, 165 Reprint 309. 


{a] Single act of intemperance, 
committed in port.—Robinett v. The 
Exeter, 2 C. Rob. 261, 165 Reprint 309. 


65, } The: Jasper,<i3' -B. Casy SNo. 
7,228, 3 Ware 296; Matthew v. Chase, 
16 F. Cas. No. 9,283a. 


[a] Intemperate seaman never 
found incapable of duty when called 
on.—The Jasper, 13 F. Cas. No. 7,228, 
3 Ware 296. 


[b] Drunk only while ashore.— 
Matthew v. Chase, 16 F. Cas. No. 
9,283a, 


66. The Ellen Little, 246 Fed. 151. 


[a] Prompted by good nature.— 
Where libelant mate discovered a 
stowaway aboard when the ship was 
several days out from Pernambuco on 
her homeward voyage, but failed to 
report the stowaway’s presence to the 
master, libelant receiving no money 
for his silence but acting chiefly from 
good nature, his misconduct in failing 
to report the presence of a stowaway 
was not ground for forfeiture of wa- 
ges. The Ellen Little, 246 Fed. 151. 


aor See infra § 314 text and note 


68. Subtraction of wages to com- 
pensate employer for damage caused 
by seaman generally see infra § 314. 


69. The John Martin, 13 F. Cas. No. 
7,358, Brown Adm. 149. 


[a] Disabling vessel by attempt to 
remodel engine.—Where the engineer 
of a steamship, after the vessel had 
reached her home port and without 
consulting her owner, proceeded on 
his own initiative to attempt a re- 
modeling of the engine, and as a re- 


13°85 CasiasNo, 


sult of his unauthorized efforts the 
ship was disabled so that heavy loss 
resulted from delay, his conduct for- 
feited his wages. The John Martin, 
13 F. Cas. No. 7,358, Brown Adm. 149. 


70. The Magnet, 16 F. Cas. No. 
8,955, Brown Adm. 547. 


[a] Where engineer desired to 
“jump ship” at a port where the ves- 
sel was not scheduled to stop, and to 
facilitate his plans deliberately de- 
ranged the engines so as to cause the 
ship to stop at such port, where he 
left her, such deliberate derangement 
of the engines was of itself sufficient 
ground for entire forfeiture of wages 
irrespective of desertion. The Mag- 
fee 16 F. Cas. No. 8,955, Brown Adm. 


71. Marsland v. The Yosemite, 18 
Fed. 331. 


[a] As revenge for discharge.— 
Scriaenn ss v. The Yosemite, 18 Fed. 
Sone 


72. Disobedience generally see su- 
pra § 281. 


Refusal to work as ground for com- 
pensatory subtraction of wages see in- 
fra § 314 text and note 57. 


73. The Galina, 6 Fed. 927; The 
Baie 23 F. Cas. No. 13,755, 2 Low- 
e 


[a] Assistant engineer refusing to 
work under chief with whom he had 
quarreled.—The Galina, 6 Fed. 927. 


74 Russell v. 
Fed. 320. 


[a] Refusal of deckhands to draw 
ashes, on the ground that it was fire- 
men’s work, was reprehensible but, 
where no loss resulted to ship, was 
not cause for forfeiture of wages. 
Russell v. The Twilight, 43 Fed. 320. 


75. Gladding v. Constant, 10 Fed. 
Cas. No. 5,468, 1 Sprague 73. 


[a] “There is no inflexible rule, 
requiring the court in all cases to 
withhold wages for a refusal of duty; 
but they: may look into the circum- 
stances, and exercise a sound judicial 
discretion, according to the merits of 
the case.” Gladding v. Constant, 10 
F. Cas. No. 5,468, 1 Sprague 73. 


76. The Jefferson Borden, 6 Fed. 
301; Fehleson v. The A. J. West, 3 Ha- 
waii Fed. 341. 


The Twilight, 43 
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where it occurred during the course of the voyage,*7 
but denied as ground for forfeiture where it occurred 
at the last port of delivery.7® 


Mere possibility of a deviation, which would con- 
stitute a breach of contract by the employer, does 
not justify seamen in refusal to work.7® 


[§ 289] 15. Smuggling. Smuggling subjects a 
seaman to forfeiture of wages,S°_ in whole®! or in 
part,*? in accordance with the circumstances in- 
volved. 


[§ 290] 16. Stealing. Stealing is ground for a 
punitory forfeiture of wages,’ which may be en- 


_ tire,5* although if not of a serious character it may 
result merely in a compensatory abatemerit of wag- 


es,S° or may be excused without imposition of any 
forfeiture.®*® 


[§ 291] 17. Conditions Precedent to Imposition of 
Fines, Forfeitures, and Penalties—a. In General. 
Statutes requiring observance of specified formali- 
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ties before imposition of a fine, forfeitire, or pen- 
alty for a seaman’s misconduct,*” are mandatory,** 
and observance of the prescribed requirements is a 
condition precedent to imposition of the forfeiture.*® 


[§ 292] b. “Logging” for Misconduct Generally— 
(1) Necessity of Entry in General. Under statutes 
requiring certain entries to be made in the log as 
prerequisite to forfeiture,®® and further providing 
that the court may waive production and proof of 
the entries, it has been held that the court is not 
authorized to waive the actual making thereof,?+ 
although other authority is to the contrary.®” 


[$ 293] (2) Entry of Offense. Under statutes re- 
quiring misconduct of a seaman to be entered in the 
log on the day the offense is committed, or as soon 
after the, occurrence as_ possible,?* failure to make 
the entry at the proper time precludes deduction 
from wages as a penalty for misconduct.*# 


[§ 294} (3) Entry of Reading and Reply. Under 
statutes requiring, inter alia, that a copy of the log 


77. Swift v. The Happy Return, 23 
F. Cas. No. 18,697, 1 Pet. Adm. 253. 


78. Swift v. The Happy Return, 
supra. 


79. The Sonderborg, 40 F. (2d) 652 


[mod on other grounds 47 F. (2d) 
W315 
[a] TIllustration.—Where seamen 


were properly signed for a voyage at 
“New Orleans via ports to West Indies 
and further and return U. S. A.,” and 
no dispute or misunderstanding oc- 
curred between seamen and ship until 
arrival at a Canadian port, where 
some doubt arose as to the destina- 
tion of the ship and it was believed 
by master and seamen that she might 
be sent to some European port, but, 
at such time the men had been aboard 
only a little more than a month, and 
it was fully understood by both mas- 
ter and men that the ship was in- 
tending to discharge at two other Ca- 
nadian ports, there was no justifica- 
tion for the refusal of the men to do 
duty at such time, in that the fact 
that vessel was to make two addition- 
al stops at Canadian ports afforded op- 
portunity, after discharge of cargo, 
for exercise of any rights they had to 
refuse to go to Europe if orders to 
that effect were received, and accord- 
ingly the seamen were subject to fine 
for refusal to work. The Sonderborg, 
40 F. (2d) 652 [mod on other grounds 
47 F. (2d) 723]. 


80. Scott v. Russell, 21 F. Cas. No. 
12,546, Abb. Adm, 258. 


[a] Smuggling not proved.—The 
Prince Frederick, 2 Hagg. Adm. 394, 
166 Reprint 287 (where the fact that 
contraband goods were found in the 
forecastle, and this by a clause in 
the shipping articles had been made 
a cause of forfeiture of wages, was 
held not to cause a forfeiture of a 
seaman’s wages, where he was not 
proved to have been guilty of the of- 
fense). 


Compensatory subtraction see infra 
§ 314 text and note 58. 


81. Scott v. Russell, 21 F. Cas. No. 
12,546, Abb. Adm. 258. 


82. Scott v. Russell, supra. 


[a] Fine sufficient.—The Horace E. 
Bell, 12 F. Cas. No. 6,702, 3 Ware 236 
(although smuggling on the part of 
seamen is a grave offense, it is not 
imperative on the part of the court to 
forfeit their whole wages, and the law 
may be satisfied with a fine). 


‘ 


83. Alexander vy. Galloway, 
Cas. No. 167, Abb. Adm. 261. 
derson v. The Solon, 1 F. Cas. No. 363, 
Crabbe 17 (holding that, where a ma- 
riner, by direction of the mate, during 
the permanent absence of the captain, 
sold a part of the cargo to procure 
necessary provisions for the vessel, 
he did not commit such embezzlement 
as would justify a forfeiture of his 
wages). And see The Beaver, 3 C. 
Rob. 92, 165 Reprint 397 (where wa- 
ges were decreed a seaman, although 
he had stolen from the ship, and be- 
cause he had been wrongfully dis- 
charged and had been put on shore in 
violation of a statute). Compare Ma- 
son v. The Blaireau, 2 Cranch (U. S.) 
240, 267, 2 L. ed. 266 (a salvage case 
wherein the court stated that a sea- 
man forfeited his right to wages by 
embezzling any part of the cargo). 


Stealing as forfeiting right to sal- 
vage see Salvage § 105. 


84. Alexander v. Galloway, 
Cas. No. 167, Abb. Adm. 261. 


[a] “A case of premeditated thiev- 
ing draws after it the forfeiture of all 
wages due the mariner upon the voy- 
age. This penalty is no more severe 
than is appropriate to the offence. 
The wrong is one for which the mas- 
ter would be fully justified in dis- 
charging the seaman from the ship 
during the voyage; and offences of 
that class may always carry with 
them a forfeiture of wages.” Alex- 
ander v. Galloway, 1 F. Cas. No. 167, 
Abb. Adm. 261, 262. 


85. See infra § 314 text and note 
59 [a]. 

86. Olsen v. The Edwin Post, 6 
Fed. 314. 


[a] Helping themselves to a few 
bottles of beer, for personal con- 
sumption on a very hot day, for 
which they subsequently offered to 
pay, is not misconduct of seamen 
warranting forfeiture of wages. Ol- 
sen v. The Edwin Post, 6 Fed. 314. 


87. See statutory provisions. 


88. Gordon v. U. S., 298 Fed. 555, 
556. 


“The finding is for libélants for the 
wages by respondents withheld on 
claims of forfeiture. Forfeitures are 
always odious. This at bar is statu- 
tory, and, however necessary, ship- 
owners, who would invoke the statute 
to their gain at seamen’s expense, who 
would be court, plaintiff, prosecutor, 


IWAN 


aes 8 


See An-/| 


witness, judge, jury, and marshal, 
must pursue strictly the statute and 
its four corners turn square and pre- 
cise”. Gordon value Sa ssupras 


89. Gordon v. U. S., supra. 


“Compliance therewith is indispen- 
sable to perfect any forfeiture claim- 


ed—is a condition precedent.” Gor- 
don v. U. S., supra, 
90. See infra §§ 293-295; and see 


infra §§ 297-304. 
ate Gordon v. U. S., 298 Fed. 555, 


“The waiver is not of the statutory 
procedure to adjudge and perfect the 
forfeiture, but only of the best evi- 
dence of it.” Gordon v. U. S., supra. 


soe The Marjory Brown, 134 Fed. 


[a] Where ship had no log and for 
this reason no entry was made of a 
seaman’s drunkenness, nevertheless 
the court received other evidence as 
to the matter and imposed a fine. The 
Marjory Brown, 134 Fed. 999. 


93. See statutory provisions. 


94. The Ellen Little, 246 Fed. 151; 
The St. Paul, 133 Fed. i002. 


[a] Disobedience.—Where a sailor 
was fined a portion of his wages for 
disobedience of orders, as authorized 
by Rev. St. § 4529, but the master of 
the ship did not make an entry of the 
offense in the ship’s log book on the 
day the offense was committed, as 
required by section 4597, such fine was 
no defense to an action by the sailor 
against the ship to recover the same 
Bee Seon The St. Paul, 133 Fed. 


[b] Failure to report stowaway.— 
Where the mate failed to report to 
the master the presence of an alien 
stowaway discovered by him at sea 
before reaching a Florida port, and 
where it was further claimed that the 
mate assisted in smuggling the alien 
ashore in Florida, which was discover- 
ed by federal officers and delayed the 
vessel at the Florida port, but no entry 
of the mate’s offense was made in the 
log until after the vessel had cleared 
from the Florida port and was on her 
way up the coast, the failure to log 
the mate when, or aS soon as possible 
after, the misconduct occurred, pre- 
cluded enforcement of the statutory 
deduction of wages for misconduct. 
The Ellen Little, 246 Fed. 151, 

, 
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entry_as to his offense shall be given and read to the 
seaman, and entry made thereof together with his 
reply,®® the fact that both the offense and the for- 
feiture have been duly logged will not excuse failure 


to enter the other facts.°® 


[§ 295] (4) Entry of Forfeiture. 
quiring an entry of the seaman’s offense to be made 
in the ship’s log,®* and a copy to be furnished and 
read to the offender, and entry made thereof and 
of any reply by the seaman,®*® have been construed 
as impliedly requiring that any forfeiture imposed 


shall likewise be logged.°® 


[§ 296] c. “Logging” Absence or Desertion—(1) 
In the absence of contrary 
statute,! a seaman deserting his ship is subject to 
forfeiture of wages even though no entry of his ab- 


Under Maritime Law. 


BY 


sence is made in the ship’s log.” 


Survival of maritime law rule under particular 
Under statutes adding a par- 


statutory provisions. * 


95. See statutory provisions. 
96. Gordon v. U. S., 298 Fed. 555, 
556. 


“When, as here, it appears by. the 
log produced that, though the offenses 
and forfeiture were adjudged and 
therein entered, any copy given or 
read to libelants and any their reply 
were not likewise entered, the claim 
of forfeiture fails.” Gordon v. U. S., 


supra. 
97. See supra § 293. 
98. See supra § 294. 

ree Gordon v. U. S., 298 Fed. 555, 


“Although not expressly directed, 
but fairly implied, the forfeiture is 
likewise entered, and thus a record 


of judgment completed.’’ Gordon v. 
U. S., supra. 

1. See infra § 297. 

2. Welcome v. Yosemite, 18 Fed. 
383. See Cloutman v. Tunison, 5 F. 
Case ONO. 22907 L Sumne 37s} os 


(“Whether the omission to record the 
entry of desertion in the log-book 
would have been equally fatal to an 
enforcement of the forfeiture of the 
Maritime Law for desertion, it is not 
necessary to decide. The present in- 
clination of my opinion is, that it 
would not be. But, be this as it may, 
the omission would afford a strong 
presumption, that there was an ex- 
press or implied leave of absence, un- 
less the other circumstances of the 
case positively repudiated it’’). 


[a] TIllustration.—Where seamen 
in the engineer’s department on a 
pleasure yacht, upon the discharge of 
the chief engineer, deliberately left 
the ship, with the intention not to re- 
turn, and contrary to the orders of 
the master and owner, and did not 
return, they were guilty of desertion 
under the maritime law, and their wa- 
ges for twelve days, during which 
they had been on the yacht, were for- 
feited. Since desertion was made out 
according to the maritime law by 
proof of intent not to return, an en- 
try in the log under. Rev. St. § 4597 
was not a condition of forfeiture of 
wages. Welcome v. The Yosemite, 18 
Fed. 383. 

3. General rule under statutes see 
infra §§ 297-299. 

4. See supra § 245. 


5. Herron v. The Peggy, 12 F. Cas. 
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feiture.” 


[§§ 294-299 


ticular desertion to the desertion defined by maritime 
law, without repealing the maritime law,* failure to 
log the seaman’s absence will not preclude forfeiture 
of wages under maritime law.° 


[§ 297] (2) Under 
Under statutes prescribing entry of a 
seaman’s absence in the ship’s log as prerequisite to 
forfeiture of wages for desertion,® failure to make 
the entry required by statute precludes such for- 


Statute—(a) Necessity—aa. 


[§ 298] bb. Willful Absence. Under statutes pro- 


; viding that no forfeiture of seamen’s wages for will- 


on the log.® 


ful absence shall be incurred unless the fact of ab- 
sence has been entered on the ship’s log,* wages can- 
not be reduced by forfeitures for absences not noted 


[§ 299] (b) Time of Entry. To be effective, the 


No. 6,427, Bee 57 (although the entry 
in log-books is defective, a desertion 
might be proved by the general mari- 
time law). 


6. See statutory provisions. 


fe SWanson Ven hortey. 1215 yeiC2d) 
835 [mod sub nom. The Ella Pierce 
Thurlow, 18 F. (2d) 675]; The Ama- 
zon, 144 Fed. 153; Johnson v. Blanch- 
ard, 7 Fed. 597; The Betsy v. Duncan, 
3. ...Cas. No; 1,36%,.2 Wash. 272; The 
Catawanteak, 5 Fed. Cas. No. 2,510, 
2 Ben. 189; Cloutman v. Tunison, 5 F. 
Cas; No 2,907 nie suimn. 37235 Hart, ve 
The Otis, 11 F. Cas. No. 6,154, Crabbe 
52; The Hercules, 12 F. Cas. No. 6,401, 
1 Sprague 534; Herron v. The Peggy, 
12 F. Cas. No. 6,427; Knagg v. Gold- 
smith, 14 F. Cas. No. 7,872, Gilp. 207; 


The Magee v. Moss, 16 F. Cas. No. 
8,944, Gilp. 219; The Martha, 16 F. 
Cas. No. 9,144, Blatehf. & H. 151; The 


Phoebe v. Dignum, 19 F. Cas. No. 11,- 
110, 1 Wash. C. C. 48; Aikake v. The 
Hibernia, 2 Hawaii 463; Spencer v. 
Eustis, 21 Me. 519, 38 AmD 277. 


[a] “To guard the seaman from 
the resentment of the master, excited 
by any subsequent occurrences, it [the 
statute] takes from the latter the 
power to revive such act of miscon- 
duct, or to change that into a deser- 
tion which was not so regarded at the 
time, by requiring that the absence 
shall be entered on the log-book on 
the day it occurs, and that the entry 
shall state the absence to be without 
leave. This was a most provident 
regulation. One-half of the attempts 
of masters to bar seamen of the re- 
covery of their wages, which have 
passed under the observation of this 
Court, are founded not directly upon 
the act of misconduct alleged, but 
are excited by some after occurrence, 
as a prosecution for wages or for as- 
sault and battery, or by some irrita- 
tion of personal feelings on the part 
of the master or his officers, under the 
influence of which the master seeks 
to give to all preceding misconduct 
of his men the most odious colorings, 
and to demand a forfeiture of wages 
for alleged desertions not denounced 
as such at the time they occurred. 
The Courts, therefore, for the protec- 
tion of seamen, exact from the master 
the most rigid compliance with the 
requisitions of the act in this behalf.” 
The Martha, 16 E. Cas: No. 9,144, 
Blatchf. & H. 151, 154. 


[b] Rule applied.—Where a sea- 
man absent without leave was not 


entry must be made at the time prescribed by stat- 
ute,?® as upon the day the seaman left.11 


treated as a deserter, nor entered as 
such in the log, his wages up to the 


time he left were not forfeited. John- 
son v. Blanchard, 7 Fed. 597. 
[c] Coastwise trade.—The court 


may refuse to receive evidence of a 
desertion from a vessel engaged in 
the coastwise trade if the evidence 
has not been entered in the official log 
oh iS vessel. The Amazon, 144 Fed. 


8. See statutory provisions. 


9. The Ada,*1 -E. Cas. Now 38a 
ee 408 (decided under English stat- 
ute). 


[a] “This entry is not required 
merely as a medium of proof, but for 
the purpose of showing that it was 
regarded, at the time, as a criminal 
act on the part of the seamen, and to 
prevent the master, on any subsequent 
difficulty with the seamen, from bring- 
ing forward past absences, and creat- 
ing forfeitures, when, at the time, 
they were considered, if not entirely 
venial, as not deserving to be pun- 
ished by statute forfeitures.” The 
Ada, 1 F. Cas. No. 38, 2 Ware 408. 


[b] Seaman’s admission of his ab- 
sence will not cure failure to log it. 


The Ada, 1 F. Cas. No. 38, 2 Ware 
408. \ 
10. See statutory provisions, 


11. Brower vy. The Maiden, 4 F. 
Cas. No. 1,970, Gilp. 294; The Cadmus 
v. Mathews, 4 F. Cas. No. 2,282, 2 
Paine 229 [rev 4 F. Cas. No. 2,280; 
Blatchf. & H. 139]; The Phebe vy. 
Dignum, 19 F. Cas. No. 11,110, 1 Wash. 
Cc. C. 48; The Rovena, 20 EF. Cas: No. 
12,090, 1 Ware 313; Aikake v. The Hi- 
bernia, 2 Hawaii 463. 


“The proof is incontestable, and in- 
deed it is admitted, that the entry of 
absence without leave in the log-book, 
was not made until the evening of the 
fourth day after the asserted absence 
without leave; and it was then made 
at the special application of the owner 
himself. Under such circumstances 
it is manifest, that it is not a compli- 
ance with the Statute; and therefore 
the defence on this point cannot be 
sustained. Indeed, if the Statute were 
out of the question, I should have 
thought, that the entry in the log- 
book, being after the case was put 
in controversy, post litem motam, 
would have been inadmissible upon 
general principles to found a penalty.” 
Cloutman v. Tunison, 5 F. Cas. No. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 300-305] 


[§ 300] (c) Form and Contents—aa. In General. 
Statutory requirements as to the form and contents 
of an entry of ‘a seaman’s absence must be strictly 
complied with.!? If the entry made-on the day the 
seaman left is insufficient, an entry made subse- 
quently cannot supply the deficiency in the original 
entry.1° 

[§ 301] bb. Dating Entry. Under the British 
Merchant Shipping Act omission of the date of the 
day when the entry of desertion is made is fatal to 
the value of the entry as proof of desertion.1+ 


[§ 302] cc. Naming Deserter. Under Statutes 
requiring the seaman absent to be specified by name 
in the entry in the ship’s log, failure to mention the 
name of the absent seaman precludes forfeiture of 
wages for desertion.1> The use of equivalent lan- 
guage will not satisfy the statute,t® and various ex- 
pressions used as equivalent to specification of the 
seaman by name have been held insufficient.1* 


[§ 303] dd. Specifying Lack of Leave. Where 
the statute requires the entry to state that the sea- 
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man left without leave, an entry omitting such state- 
ment is insufficient to serve as the basis of a for- 
feiture of wages,!® and it is ordinarily’® insufficient 
to convey the same idea by other language.”° 


[§ 304] ee. Stating Length of Absence. Where 
the statute makes absence of over forty-eight hours 
without leave desertion forfeiting wages, and re- 
quires an entry in the ship’s log,?! to work a for- 
feiture it must appear from the entry in the log 
that the seaman was absent for the specified time.*” 


[§ 305] d. Inquiry Aboard Ship. Under statutes 
authorizing imposition of fines not exceeding a speci- 
fied proportion of wages for specified offenses, and 
providing that before exercising his authority of 
punishment the master shall hold an inquiry, enter 
the result in the log, or make other written record 
thereof, read it before the guilty and the witnesses, 
and have its correctness attested by the signatures 
of those present,?? failure to hold the prescribed 
inquiry precludes imposition of fines for the offenses 
specified,?* such as absence without leave,?® and dis- 


2,907, 1 Sumny 373; 382. 


[a] Sine qua non.—Where the 
statute makes entry of the seaman’s 
absence on the day thereof an indis- 
pensable condition of forfeiture, ‘‘the 
entry on the ,very AVES. a 
sine qua non.’ Cloutman v. Tunison, 
5 EF. Cas: No. 2,907, 1 Sumn. 373, 383. 


12. Cloutman v. Tunison, supra; 
oo v. The Hibernia, 2 Hawaii 463, 


“The requisites of the _ statute 
must be rigidly complied with in or- 
der to insure the penalty.” Aikake 
v. The Hibernia, supra. 


[a] “This particularity in the en- 
try is not required without reason. 
It is but a safe and prudent precau- 
tion to require all the facts which 
constitute the offence to be entered on 
the log at the time, were it for no 
other reason than to prevent an ag- 
gravated character from being given, 
by the gloss of parol testimony, to 
an act which might at the time have 
been considered as a trivial offence. 
Persons who are much conversant 
with these maritime controversies, 
need not be informed that the mem- 
ory of some bygone misconduct, ac- 
tual or supposed, may be aided by a 
subsequent grievance, and that a later 
wrong, through the quickened sensi- 
bility of the party offended, may be 
made to throw its shade back and 
darken the hues of a previous fault. 
The law, therefore, looks to the de- 
scription of the offence as it is entered 
on the log, the day on which the al- 
leged desertion took place, because 
this shows how the act of the sea- 
man was considered at the time. And 
this it makes indispensable, though 
not conclusive evidence.” The Rove- 
na, 20 F. Cas. No. 12,090, 1 Ware 313. 


13. The Rovena, supra. Compare 
Ulary v. The Washington, 24 F. Cas. 
No. 14,323, Crabbe 204 (digested in- 
fra § 303 text and note 19). 


[a] One day subsequent.—The Ro- 
vena, 20 F. Cas. No. 12,090, 1 Ware 
313. 

14. The Lilian M. Vigus, 15 F. Cas. 


No. 8,346, 10 Ben. 385. 


15. Bray v. The Atlanta, 4 F. Cas. 
No. 1,819, Bee 48; Cloutman v. Tuni- 
son, 5 F. Cas. No. 2,907, 1 Sumn. 373; 
The Rovena, 20 F. Cas. No. 12,090, 1 
Ware 313; Wood v. The Nimrod, 30 
F. Cas. No. 17,959, Gilp. 83; Aikake v. 
The Hibernia, 2 Hawaii 463. 


fa] “It is an indispensable condi- 
tion that the person having charge of 
the log book should make an entry 
of the name of the seaman.” Aikake 
v. The Hibernia, 2 Hawaii 463, 467. 


16. The Rovena, 20 F, Cas. No. 12,- 
090, 1 Ware 313. 


[a] Words of statute not unmean- 
ing pleonasm.—‘‘When the _ statute 
says that the name of the seaman 
shall be entered on the log, the court 
has no authority to say that these 
words are an unmeaning pleonasm, 
or that the specific directions of the 
state may be supplied by something 
that is equivalent.’”’ The Rovena, 20 
FE. Cas. No. 12,090, 1 Ware 313. 


17. See cases infra this note. 


[a] “An entry that the crew were 
absent, or that all the crew were ab- 
sent, will not be sufficient without 
mentioning the names of the seamen 
against whom the forfeiture is, pro- 
posed to be enforced.” Aikake v. The 
Hibernia, 2 Hawaii 463, 467. 


[b] “All the crew went ashore.”— 
The Rovena, 20 F. Cas. No. 12,090, 1 
Ware 313. 


[ec] Mate and all hands gone 
ashore.—Bray v. The Atlanta, 4 F. 
Cas. No. 1,819, Bee 48. 


[d] “Seven men took a boat and 
run away.’—Aikake v. The Hibernia, 
2 Hawaii 463, 467 (where the court 
said: “Here the names of the seamen 
are not written, and by the log no one 
on the Hawaiians could be designat- 
ed”). 


[e] “The crew declined doing more 
duty and went ashore.’—The Rovena, 
20 F. Cas, No. 12,090, 1 Ware 313. 


18. The Cadmus v. Matthews, 4 F. 
Cas. No. 2,282, 2 Paine 229 [rev 4 F. 
Cass INO... 2,280,” Blatehfi. -é&: By 1394; 
Cloutman vy. Tunison, 5 F. Cas. No. 
2,907, 1 Sumn. 3738; Aikake v. The Hi- 
bernia, 2 Hawaii 463; Worth v. Mum- 
fordiely Etilts CN. ys) cll. 


“Tt is not stated whether the crew 
were absent with or without leave. 
When the statute makes this entry an 
indispensable part of the evidence 
against the seaman, we must suppose 
that the legislature intended that the 
log-book ‘should show that the ab- 
sence was attended by those circum- 
stances which constitute the offence, 
and on account of which the forfei- 
ture is inflicted. An absence from the 
vessel is not punished unless it be 


without leave. The entry must there- 
fore state that it was without leave, 
or it will not support a decree of for- 
feiture.” The Rovena, 20 F. Cas. No. 
12,909, 1 Ware 313. 


19. See Ulary v. The Washington, 
24 F. Cas. No. 14,323,' Crabbe 204 
(where the entry on the day that the 
seamen left was that they “ran 
away,’ and on the day following that 
they left without leave, and it was 
held sufficient). 


20. Snell v. The Independence, 22 
F. Cas. No. 13,139, Gilp. 140; Worth 
Vv. Mumford, 1 Elt: CN: Y.) i 


[a] Abandoned ship.—Worth v. 
Mumford, 1 Hilt. (N. Y.) 1 (holding 
that an entry that the men abandoned 
the ship was not sufficient). 


[b] Off duty.—Snell v. The Inde- 
pendence, 22 F. Cas. No. 13,139, Gilp. 
140 (holding that an entry that the 
seamen were “off duty” was insuffi- 
cient). 

21. See statutory provisions. 


22. The Hercules, 12 F. Cas. No. 
6,401, 1 Sprague 534. 


[a] Entry held insufficient.—‘‘The 
entry in the log is as follows: ‘May 
16th, Aleck and William absconded 
and defied us.’ ‘May 17th, men still 
away. This entry cannot be deemed 
sufficient; for it may be true that 
they were absent, as therein stated, 
on the 16th, and also on the 17th, 
and yet the absence may have covered: 
only a part of each of those days, or 
the whole of one and part of the oth- 
er, and thus have been less than forty- 
eight hours... This alone is fatal to 
the defence.” ' The» Hercules) 12k 
Cas. No. 6,401, 1 Sprague 534. 


23. See statutory provisions. 
wopee The Elizabeth Maersk, 258 Fed. 
[a] Under Danish law.—In a libel 


by seamen against a steamiship for 
wages, the controversy arising from 
the master imposing fines under the 
Danish law which he deducted from 
the wages, where the fines were not 
imposed in conformance with §§ 102, 
103, of the Danish law relating to sea- 
men, on which the master relied, the 
seamen not being given full oppor- 
tunity to present their defense, the 
fines were invalid and could not be 
thus collected. The Elizabeth Maersk, 
258 Fed. 765. 


25. The Hlizabeth Maersk, supra, 
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respect to superior officers.2® Compliance with the 
requirements of such statutes cannot be excused on 
the ground that the consul judged of the conduct of 
the seamen and fixed the amount of the fines, where 
no such authority is vested in the consul.?* 


[§ 306] 18. Waiver and Remission—a. In Gener- 
al—(1) Power of Master. The master has power to 
remit forfeiture of wages for misconduct.?* 


[§ 307] (2) Waiver of Misconduct Operating as 
Remission of Forfeiture. Where the misconduct has 
in fact been waived, wages will not be forfeited 
therefor.?° 


[§ 308] (3) What Constitutes—(a) Waiver by 
Conduct. Generally if seamen, being repentant, ten- 
der their services and are put to work after miscon- 
duct, the forfeiture is deemed to have been waived,?° 
notwithstanding a clause in the shipping articles pro- 
viding that it shall not operate as a waiver.*! Waiv- 
er of a seaman’s misconduct may also e shown by 
thereafter continuing him in his regular employ- 
ment,*”? or by discharging him with a promise to pay 
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full wages,?* as where a draft for wages is given the 
seaman on discharge.*4 But no waiver of miscon- 
duet implying remission of a forfeiture will be es- 
tablished by necessary delay in discharge,*° nor by 
calling upon seamen after misconduct to assist the 
ship when in distress.*° 


[§ 309] (b) By Contract. A contract between 
the employer and seamen to pay them a bonus if 
they remain with an unseaworthy vessel, is not 
ground for remission of previously imposed fines and 
penalties where the contract is silent as to such re- 
mission.°7 


[§ 310] b. Waiver of Forfeiture for Desertion— 
(1) Return and Resumption of Duties. Where de- 
serting seamen return to their ship and are received 
and again put to duty, ‘such acts ordinarily avoid 
forfeiture of wages for the desertion,®*® especially 
if there is an express promise to pay wages.*® But 
where the seaman returns clandestinely after an- 
other has been employed, and is compelled to work 
for his passage, the forfeiture is not waived.*? 


26. The Elizabeth Maersk, supra. 


[a] Calling mate “codfish,” in a 
dispute as to the necessity of ringing 
the fog bell, will not subject a sea- 
man to a fine for disrespect to a su- 
perior officer where no inquiry was 
held as required by statute of Den- 
mark authorizing fines for disrespect 
after a hearing before the master. 
The Elizabeth Maersk, 258 Fed. 765. 


27. The Elizabeth Maersk, supra. 


[a] Danish law.—In a libel by a 
seaman for wages, where the defense 
was that the Danish consul had as- 
sessed a fine upon a seaman for disre- 
spect to chief officer, it was held that 
the Danish law relied upon by the ves- 
sel does not give the consul a right to 
judge the seaman’s conduct and fix the 
amount of the fine. The Elizabeth 
Maersk, 258 Fed. 765. 


28. The’ Mentor, 17. F: Cas: No. 
9,427, 4 Mason 84, 96 (where the evi- 
dence showed remitter as to forfei- 
ture of certain chattels but failed to 
show remitter of wages). 


“It is sound policy to intrust him 
with such an authority; and the mar- 
itime law upholds its exercise with 
a steady confidence. If it were other- 
wise, on many occasions the ship 
would be deserted, and the voyage be 
defeated, for want of a suitable crew 
to navigate her. If no subsequent 
good conduct could purge the forfei- 
ture, and no services, however cheer- 
ful and constant, could redeem the 
fault, what motive would there be for 
seamen to remain by the ship, in her 
perils or disasters, especially when 
the subsequent earnings might be 
searcely worth a moment’s considera- 
tion.”” The Mentor, supra. 


29. Manhattan Canning Co. v. Wil- 
son, 217 Fed. 41, 133 CCA 322 [aff 210 
Fed. 898]. 


{a] Bringing liquor aboard in vio- 
lation of ship’s articles, which would 
have justified discharge, does not pre- 
clude recovery of wages where the 
violation of articles was in fact waiv- 
ed. Manhattan Canning Co. v. Wil- 
son, 217 Fed. 41, 183 CCA 322 [aff 210 
Fed. 898]. 


30. The Elizabeth v. The Rickers, 
8 F. Cas. No. 4,358, 2 Paine 291 [mod 
8 F. Cas. No. 4,361, Blatchf. & H. 195]; 


Johnson v. The Eliza, 13 F. Cas. No. 
7,383; The Mentor, 17 F. Cas. No. 
9,427, 4 Mason 84; Relf v. The Maria, 
20 F. Cas. No. 11,692, 1 Pet. Adm. 186; 
Whiteman v. The Neptune, 29 F. Cas. 
No. 17,569, 1 Pet. Adm. 180 


[a] Rule applied to misconduct 
consisting of: (1) Mutiny. Relf v. 
The Maria, 20 EF. Cas. No: 11,692, 1 
Pet. Adm. 186. (2) Attempt to create 
a revolt. SOE OR v. The Eliza, 3-H. 
Cas. No. 7,38 


81. Freeman v. Baker, 9 F. Cas. No. 
5,084, Blatchf. & H. 372; Lang v. Hol- 
brook, 14 F. Cas. No. 8,057, .Crabbe 
LS: 


32. The Pioneer, 19 F. Cas. No. 11,- 
177, Deady 72. 


[a] Despite opportunity to dis- 
charge.—‘‘A sufficient answer to all 
these charges of misconduct is found 
in the fact, that the libellant was con- 
tinued in his employment and posi- 
tion as engineer. The boat was in 
port every day, and there was no le- 
gal or physical necessity for continu- 
ing to employ him. By continuing to 
employ him month after month, the 
presumption is, that his misconduct, 
if any, was overlooked and forgiven.” 
The Pioneer, 19 F. Cas. No. 11,177, 
Deady 72. 


33. Austin v. Dewey, 1 N. Y. Su- 
per. 267. 


[a] Ilustration.—Where a seaman 
charged with disobedience of orders 
was voluntarily discharged from the 
ship by his captain, who expressed re- 
gret for the difficulties which had oc- 
curred, and promised to pay such sea- 
man his wages, such promise operated 
as a waiver of any forfeiture of wages 
by the seaman for disobedience of or- 
ders during the voyage. Austin v. 
Dewey, 1 N. Y. Super. 267. 


34. Matthews v. Chase, 16 F. Cas. 
No. 9,288a. 


fa] TIlustration.—The act of a 
master in allowing the mate at the 
end of the voyage his full claim for 
wages and giving a draft therefor 
proves that, if there was a cause of 
complaint against the mate for intox- 
ication, it was overlooked or forgiven. 


Matthews v. Chase, 16 F. Cas. No. 
9,2838a. 
35. The Olive Chamberlain; 18 F. 


) Cas. No. 10,491, 1 Sprague 9. 


[a] WMiere delay in exercising au- 
thority is not a condonation of the of- 
fense. The Olive Chamberlain, 18 F. 
Cas. No. 10,491, 1 Sprague 9 (where, 
after personal violence on the master, 
the first mate was permitted to con- 
tinue in his office for a few days until 
the master could reach a place more 
convenient for his dismissal). 


36. Train ve, Bennett, 3 iC 2é aber, 
4 ECL 420, 172 Reprint 296, M. = M. 
$2, Lis Reprint 1088 (holding that if 
seamen, having incurred a forfeiture 
of wages, in time of distress where 
the ship is aground, the captain calls 
on those seamen to assist in getting 
her off, this is no waiver of the for- 
feiture, but if the captain continues 
them in their work after the peril is 
passed it is a waiver). 


37. The Jacob Luckenbach, 36 F. 
(2d) 381. 


38. The Betsy v. Duncan, 3 F. Cas. 
No: 1,367, 2 Wash. ‘C. C. 272% Cadmus 
v. Matthews, 4 F. Cas. No. 2,282, 2 
Paine 229 [rev 4 F. Cas. No. 2,280]; 
Cloutman v. Tunison, 5 F. Cas. No. 2,- 
907, 1 Sumn. 373; Freeman v. Baker, 
9 F. Cas. No. 5,084, Blatchf. & H. 372; 
Hart v. The Otis, 11 F. Cas, No. 6,154, 
Crabbe 52; Ingraham v. Albee, 13 F. 
Cas. No. 7,044, Blatchf. & H. 289; 
Whiteman v. The Neptune, 29 F. Cas. 
No. 17,569, 1 Pet. Adm. 180; Whitton 
v. The Commerce, 29 F. Cas. No. 17,- 
604, 1 Pet. Adm. 160; Miller v. Brant, 
2 Campb. 590; ALTO) Reprint 1262. 


[a] Even when seaman is forcibly 
brought back and set to work the for- 
feiture may be remitted, and this is 
true even though the shipping arti- 
cles contain a clause that a return 
shall not remit a forfeiture. Freeman 
v. Baker, 9 F. Cas. No. 5,084, Blatchf. 
& H. 372. 


29. The Betsy v. Duncan, 3 F., Cas. 
No. L867, 2 Wash. Cx G. 272. 


[a] Rule applied.—Where a sea- 
man deserted but afterward  per- 
formed services by order of the mate 
and the master after promise that his 
wages would be paid, the seaman was 


entitled to recover his wages. The 
Betsy v. Puncan, 3 F. Cas. No. 1,367, 
2 Wash iG. C.272. 

40. The Philadelphia, 19 F. Cas. 


No. 11,084, Olcott 216. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 311-314] 


{§ 311] (2) Seaman’s Offer To Return.*! 
general maritime law a deserting seaman’s offer to 
return may avoid forfeiture of wages,*? if made 
within a reasonable time*® and before his place has 
been filled by another.** But an offer to return made 
too late will not avoid forfeiture.*® 


Under statutes making absence without leave of 
over forty-eight hours desertion forfeiting wages,*® 
it has been held that a seaman detained ashore over 
forty-eight hours by reason of imprisonment, but 
who upon release a few days later offers to return 
to duty aboard ship, will not forfeit wages for de- 
The seaman’s mere effort to come aboard 
without expressing willingness to return to duty is 
not such an offer to return as will preclude forfeiture 


sertion.47 


of wages for desertion.*® 


[§ 312] (8) Master’s Willingness To Permit Re- 
The fact that the master is willing to permit 


turn. 


SEAMEN 


Under 


sent.°° 


a. In General. 


duct,®? 
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seaman who voluntarily refuses to come back.*® 


[§ 313] (4) Deposit of Wages with Consul. The 
master’s deposit of wages of a deserting seaman with 
the consul will not be construed as a waiver of the 
desertion where the seaman continued willfully ab- 


[§ 314] R. Subtraction of Wages To Compensate 
for Damage Caused by Seamen®!—1. Misconduct— 
Aside from fines and forfeitures im- 
posed upon a seaman by way of punishment,°? it is 
proper to deduct or subtract from a seaman’s wages 
a sum by way of compensation to the employer for 
damage sustained through the seaman’s miscon- 
such as unauthorized absence and deser- 
tion,>* drunkenness,°*® failure to report the presence 


of a stowaway,°® refusal to work,®? smuggling,®® and 


stealing.®® 


a seaman to return does not waive desertion of a 


41. As evidence bearing on intent 
to desert see supra § 258 text and 
note 58. 


Precluding commission of desertion 
under forty-eight hours absence stat- 
utes see supra § 251. 


42. The John Martin, 
INOMiscotn o AbD. lia. 


43. The John Martin, supra. 


44. The John Martin, supra. See 
Scully v. The Great Republic, 21 
F. Cas. No. 12,571, 1 Sawy. 31 (where 
the seaman was not guilty of deser- 
tion under maritime law because his 
absence was involuntary and without 
intent not to return, but where ab- 
sence was ‘due to the seaman’s fault 
in missing ship before she sailed, and 
the court held that upon his offer to 
return made thirty days later when 
the ship came back the master was not 
obliged to reinstate him, even though 
his place was unfilled, but that wag- 
es were not forfeited for desertion). 


45. The John Martin, 13 F. Cas. 
No. 7,357, 2 Abb. 172. 


[a] TIllustration.—Where an en- 
gineer of a tug-boat engaged in tow- 
ing vessels had deserted, his offer to 
return made five or six weeks after 
such desertion and after his place had 
been filled, did not avoid forfeiture. 
The John Martin, 13 F. Cas. No. 7,357, 
2 Abb. 172. 


46. See supra § 245. 


47. Hayes v. Wickwire, 11 F. Cas. 
No. 6,262. 


48. Ulary v. The Washington, 24 
F. Cas. No. 14,323, Crabbe 204 (when 
seamen attempt to return by night 
not saying who they are or what they 
want, it is not such a return as will 
restore them to rightful wages). 


13e. Cas: 


49. The Levi W. Ostrander, 291 
Fed. 908. : 

50. The Levi W. Ostrander, 291 
Fed. 908, 910. 


“The deposit with the American 
consul by the master of the wages 
due would not constitute a waiver of 
the desertion, because there was no 
disposition or intent of the seaman 
to return; on the contrary his ab- 
sence was willful.”’ The Levi W. Os- 
trander, supra. 


51. Deduction of expenses arising 
in connection with seaman’s: 


Disability see supra § 228 text and 
notes 88-91. 


Imprisonment see supra § 221. 
Interfering with ship’s engines see 


supra § 287. 
52. See supra §§ 238-313. 


53. The Ellen Little, 246 Fed. 151; 
Alexander v. Galloway, 1 F. Cas. No. 
167, Abb. Adm. 261; Brown v. The 
Neptune, 4 F. .Cas. No. 2,022, Gilp. 
89; Macomber v. Thompson, 16 F. 
Cas. No. 8,919, 1. -Sumn. 384; Scott 
v. Russell, 21 F. Cas. No. 12,546, Abb. 
Adm. 258; Sneli v. The Independence, 
22 F. Cas. No. 13,139, Gilp. 140. 


[a] Although his misconduct is 
not of a character to justify entire 
forfeiture of wages, and even though 
no deduction can be made under stat- 
ute because of failure to lay the of- 
fense at the proper time, under prin- 
ciples of general maritime law deduc- 
tion may be made from a seaman’s 
wages for misconduct causing ex- 
pense to the vessel. The Ellen Little, 
246 Fed. 151. : 


54. See infra § 315. 


55. Orne v. Townsend, 18 F. Cas. 
No. 10,583, 4 Mason 541. 


[a] Even occasional drunkenness 
may subject a seaman to a pro tanto 
forfeiture sufficient to compensate his 
employer for the actual or presump- 
tive damage caused thereby. Orne v. 
Townsend, 18 F. Cas. No. 10,5838, 4 
Mason 541. 


Ground of forfeiture generally see 
supra § 285. 


56. The Ellen Little, 246 Fed. 151. 


[a] Rule applied.—Libelant, who 
was mate of an American schooner, 
on a return voyage from Brazil 
learned that there was a stowaway on 
board. He did not inform the master, 
and on arrival at a United States port 
the stowaway, who was an alien, was 
smuggled on shore by members of the 
crew at night, for which, on its dis- 
covery by the authorities, proceed- 
ings were taken against the vessel, 
causing delay and expense. Libelant 
was not a party to the landing, and 
did not know of it, but took no meas- 
ures to prevent it. The master also 
suspected the presence of a stowaway, 
but asked no questions. Libelant was 
not discharged, nor charged in the 
log at the time with any offense, as 
required by Rev. St. § 4597. Held, 
that he was not chargeable with dis- 
obedience of orders, or any other of- 
fense under Rev. St. § 4596, which 
worked a forfeiture of his wages, but 
that he should be required to pay a 
part of the expenses caused the ves- 
sel. The Ellen Little, 246 Fed. 151. 


Ground of forfeiture generally see 


‘amends. 


The master cannot, however, deduct an 
arbitrary amount without regard to the actual loss.°°® 


supra § 286. 


57. Snell v. The Independence, 22 
F. Cas. No. 13,139, Gilp. 140. 


[a] Detention and demurrage.— 
Refusal to work causing detention of 
the ship subjects the guilty seaman 
to a pro rata deduction from wages 
to cover demurrage. Snell v. The In- 
dependence, 22 F. Cas. No. 13,139, 
Gilp. 140. 


Ground of forfeiture generally see 
supra § 288. 


58. Scott v. Russell, 21 F. Cas. No. 
12,546, Abb. Adm. 258. 


[a] Where it causes expense and 
delay to ship, smuggling justifies a 
subtraction of wages by way of 
Scott v. Russell, 21 F. Cas. 
No. 12,546, Abb. Adm. 258. 


Ground of forfeiture generally sce 
Supra § 289. 


59. Alexander v. Galloway, 1 F. 
Cas. No. 167, Abb. Adm. 261; The 
Florence, 9 F. Cas. No. 4,881; Wil- 


ee v. Waterman, 29 F. Cas. No. 17,- 


[a] Embezzlement of cargo may 
be visited by abatement of wages to 
the amount of the ship’s loss. -Alex- 
ander v. Galloway, 1 F. Cas. No. 167, 
Abb. Adm. 261. 


Punitory forfeiture see supra § 290. 


60. The Sonderborg, 40 F. (2d) 652 
de on other grounds 47 F. (24a) 


[a] Refusal to work.—‘‘The action 
of the master of the ship in charging 
them with an arbitrary amount 
claimed to represent the loss sus- 
tained by their conduct in Halifax 
was, as I view the case, as unjusti- 
fied as the action of the men in refus-. 
ing to work, and since there is added 
to this, his failure to duly notify 
them and give them a hearing, as re- 
quired by both the American and the 
Danish law, it becomes apparent that 
his action in deducting this, or any 
sum, from their wages on their dis- 
charge at Newport News was unwar- 
ranted. . .. It will therefore be 
seen from what has been said above 
that libelants are entitled to recover 
their wages according to the terms of 
their respective contracts, and the de- 
livery of lesser amounts to the Dan- 
ish consul for their account was 
wholly ineffective to discharge the 
obligation of the ship to them.” The 
Sonderborg, 40 F. (2d) 652, 654 [mod 
on other grounds 47 F. (2d) 723]. 
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[§ 315] b. Unauthorized Absence or Desertion.°+ 
Unauthorized absence short of desertion subjects a 
seaman to deductions from wages for expenses 
caused by his absence,*? such as the expense of hiring 
a substitute,°* and the expense of apprehending the 
absent seaman.°* Although deserters otherwise pun- 
ished may be entitled to wages,®® it has been held 
proper to deduct from their wages the actual ex- 
penses caused by their desertion.°® 


Under statutes permitting deduction from a sea- 
man’s wages of any expenses caused to the employer 
by the seaman’s desertion or other unauthorized ab- 
sence from the ship,®? expenses resulting from the 
unlawful entry into the country of a deserting sea- 
man are not so far caused by his absence or desertion 
as to be deductible.°* The expense of hiring sub- 
stitutes to replace deserters is a proper deduction,®® 
even though there was a net saving to the ship be- 
cause she went short-handed thereafter.7° But dam- 
ages arising from detention of the ship have been 
held an improper deduction.’ 


SEAMEN 


[§§ 315-318 


tion from wages may be made to reimburse the em- 
ployer for damages arising from the seaman’s ¢cul- 
pable negligence,’? such as inattention or care- 
lessness resulting in the loss of property which the 
employer owns or for which he is responsible.7* But 
if the facts do not establish culpable negligence, a 
claim for damages out of wages will be denied.’# 


The fact that seaman was acting under orders has 
been held not to excuse his negligence.*® 


[§ 317] 3. Set-Off.7° Damages for a seaman’s 
misconduet or negligence** may be set off in an ac- 


tion by the seaman for wages.*® 


[§ 318] 4. Seamen Liable. Where the loss is at- 
tributable to particular persons they alone are lia- 
ble,“® and the other seamen are not liable to make 
good the loss out of their wages.*° 


When fault is not clearly fixed on any particular 
person or persons connected with the ship, all must 
contribute, the master included, in the ratio of their 


{§ 316] 2. Negligence. 


61. As ground for punitory fine or 
forfeiture: 


Desertion see supra §§ 244-279. 


Unauthorized absence short of deser- 
tion see supra §§ 242, 243. 


62. Brown vy. The Neptune, 4 F. 
Cas. No. 2,022, Gilp. 89; Ingraham v. 
Albee, 13 F. Cas. No. 7,044, Blatchf. & 
H. 289; Lang v. Holbrook, 14 F. Cas. 
No. 8,057, Crabbe 179; Snell v. The 
Independence, 22 F. Cas. No. 13,139, 
Gilp. 140. 


[a] Detention of ship.—Unauthor- 
ized absence resulting in the deten- 
tion of the ship warrants a deduction 
from a seaman’s wages to the amount 


of loss actually sustained. Brown v. 
The Neptune, 4 F. Cas. No. 2,022, 
Gilp. 89. Compare infra text and 
notes 67-71. 


63. The Charles K. Schull, 166 Fed. 
874; Snell v. The Independence, 22 
F. Cas. No. 13,139, Gilp. 140; White- 
man v. The Neptune, 29 F. Cas. No. 
17,569, 1 Pet. Adm. 180. 


64. Brower v. The Maiden, 4 F. 
Cas. No. 1,970, Gilp. 294. 


65. . Seé supra § 241. 
66. Brower v. The Maiden, supra. 


[a] Such as “the cost of their 
commitment, including their support 
in gaol, the amount paid to the men 
hired in their place, and the stage hire 
for taking them [back] to the 
vessel.” Brower v. The Maiden, 4 F. 
Cas. No. 1,970, Gilp. 294. 


67. See statutory provisions. 


68. Halliday v. Taffs, [1911] 1 K. 
B. 594. 


[a] Fine-—Where a Chinese sea- 
man deserted while the ship was in 
an Australian port, and after deser- 
tion entered the commonwealth in 
violation of exclusion acts, and the 
employer was forced to pay a fine for 
the seaman’s unlawful entry, such 
fine was not deductible from wages 
as an expense caused by the deser- 
tion, because after ‘desertion the Chi- 
naman might have shipped on an- 
other vessel instead of entering Aus- 
tralia and thus have prevented im- 
position of the fine on his employer, 
and it therefore follows that the fine 
was an expense caused by his subse- 
quent unlawful entry and not by his 
precedent desertion. Halliday v. 
Taffs, [1911] 1 K. B, 594. 


A compensatory dedue- 


[b] The expense of cabling to 
England about desertion of a Chinese 
seaman from a British ship in an 
Australian port is not deductible as 
an expense caused by desertion, where 
it further appears that the cables 
were motivated by anxiety as to 
whether the employer would be sub- 
jected to fine for the seaman’s unlaw- 
ful entry into the commonwealth of 
Australia. Halliday v. Taffs, [1911] 1 
K. B. 594 


69. Deacon v. Quayle, [1912] 1 K. 
B. 445. 


70. Deacon v. Quayle, supra. 


71. Deacon v. Quayle, supra. Com- 
pare supra text and notes 62-66. 


[a] Such damages are too remote 
to be considered an expense due to 
desertion within the meaning of the 


statute. Deacon v. Quayle, [1912] 1 
K. B, 445. 
72. Fogerty v.'Pratt, 9 F. Cas. No. 


4,896; Mariners v. The Washington, 
16 F. Cas. No. 9,086, 1 Pet. Adm, 219. 


[a] Careless discharge of ballast. 
—Where the mates and crew of a ves- 
sel discharge ballast into a lighter or 
barge so carelessly as to overload her 
on one side, and cause her to’ sink, 
they are liable to the owner for the 


loss. Fogerty v. Pratt, 9 F. Cas. No. 
4,896. 
{b] After establishment of legal 


liability.—Mariners v. The Washing- 
ton, 16 F. Cas. No. 9,086, 1 Pet. Adm. 
219 (the vessel owner cannot retain 
wages of the crew as a contribution 
for injuries from a collision alleged 
to have been caused by their negli- 
gence, until after the legal liability 
is established). 


73. Brown v. The Neptune, 4 F. 
Cas: No. 2,022, Gilp’ 89; Conner v. 
Levering, 6 F. Cas. No. 3,114, 2 Cranch 
Cc. C. 168; Edwards v. Sherman, 8 F. 
Cas. No. 4,298, Gilp. 461; Mariners v. 
Kensington, 16 F.Gas: No. 9,085, 1 
Pet. Adm. 239; Scharlock v. The 
Globe, 21 F. Cas. No. 12,439, Crabbe 
278; The Tusker, 24 F. Cas. No. 14,- 
274, 1 Sprague 71; The Duchess of 
Kent, 1 W. Rob. 2838, 166 Reprint 500. 


74. The Chester, 25 F. (2d) 908; 
Schmidt v. Pacific Mail SS. Co., 209 
Fed. 264 [aff 214 Fed. 513, 130 CCA 
657]. See Matthew v. Chase, 16 F. 
Cas. No. 9,2838a (where it was held 


wages,*! except those that prove their innocence.®? 


that, although it might be implied 
from his office that a mate was in 
charge of a vessel and intrusted with 
receiving or unloading a cargo, yet 
he cannot be charged with a defi- 
ciency in the cargo in the absence of 
evidence that he was put to that duty 
or proof that cargo was lost). 


[a] Using salt water in the boiler 
after running out of fresh water dur- 
ing a trip is not of itself negligence, 
especially not where the engineer so 
doing first got permission from the 
master, and the engineer may recover 
full wages despite damage caused by 
such use of salt water. The Chester, 
25 F. (2d) 908. Compare infra text 
and note 75. 


75. Fogerty v. Pratt, 9 F. Cas. No. 
4,896. Compare supra text and note 
74 [a]. 

[a] Duty to protest.—Mariners 


are not required to obey all orders 
unconditionally; but it is their right 
and duty, when they believe that 
work is being done in an improper or 
dangerous manner, to call their offi- 
cers’ attention thereto, and remon- 
strate with them. ff they fail to do 
so, they are liable with the officers for 
a resulting loss. Fogerty v. Pratt, 9 
E.. Cas. No. 4,896. 
“eee duty to obey see supra § 
76. Counterclaim and set-off gen- 
erally see infra §§ 454-456. 


77. See supra §§ 314-316. 


78. The Juneau, 113 Fed. 514; Gil- 
lingham v. Charleston Tow-boat, etc., 
Co., 4) Fed. 649; The Hudson, 12 F. 
Cas. No. 6,831, Olcott 396; Willard 
v. Dorr, 29 F. Cas. No. 17,680, 3 Mason 
161; 'The New Phoenix, 2 Hagg. A'‘dm. 
420, 166 Reprint 297. 


AntG Lewis v. Davis, 3 Johns. (N. Y.) 
80. Lewis v. Davis, supra. 
81. Fogerty v. Pratt, 9 F. Cas. No. 
4,896; Mariners v. Kensington, 16 F. 


Cas. No. 9,085, 1 Pet. Adm. 239; Spurr 
7. Pearson, 22' 08. Cas. No.7 1352603; 
Mason 104; Sullivan v. Ingraham, 23 
F. Cas. No. 18,595, Bee 182; Wilson v. 
The Belvidere, 30 F. Cas. No. 17,790, 1 
Pet. Adm. 258. Contra Thompson v. 
Collins; BuavgsPs Nek. 347 el 2iene 
print 498. 


82. Edwards v. Sherman, 8 F, Cas. 


For later cases, developments and changes in the iaw see Annotations, same title and section number, 


§§ 319-322] 


[§ 319] 5. Reimbursement of Master. 
ter may reimburse himself out of seamen’s wages for 


loss caused by their fault.%* 
[§ 320] 6. Release. 


men.*# 


[§ 321] S. Payment,*® Release, Assignment,*® 
and Accord and Satisfaction—l. Medium of Pay- 
Where the seaman’s voyage terminates at 
a port of the United States, payment should ordi- 
narily be made in United States currenecy,®* even 
though the contract calls for payment in foreign 
But where the contract of service ter- 
minates in a foreign port, he may be paid in such 


ment. 


eurrency.®8 
foreign currency.®® 


No. 4,298, Gilp. 461; Knapp v. The 
Eliza and Sarah, 14 F. Cas. No. 7,873, 
1 Pet. Adm. 200; Sullivan v. Ingra- 
ham, 23 F. Cas. No. 13,595, Bee 182. 
But see Crammer v. The Fair Ameri- 
ean, 6 F. Cas. No. 3,347, 1 Pet. Adm. 
242 (where it was held that a sea- 
man absent during the time of an em- 
bezzlement on board a ship is not ex- 
cused from contribution). 


8%. Anonymous, 1 Ld. Raym. 650, 
91 Reprint 1334. 


84. The Ada, 1 F. Cas. No. 38, 2 
Ware 408. 
{a] Illustration.—When, owing to 


the fact that a vessel is short-handed, 
the seamen refuse to proceed on the 
voyage, their subsequent consent to 
do so is a sufficient consideration for 
the release by the master of claims 
for deductions from their wages, of 
fines imposed on them at a port for 
breaches of the peace, paid by him. 
The Ada, 1 Fed. Cas. No. 38, 2 Ware 
408. 


85. Amount or rate of payment see 
supra §§ 160-169. 


86. Liens and preferences see infra 
§§ 486-547. 


Assignability of lien see infra § 536. 


87. Trecartin v. The Rochambeau, 
24 F. Cas. No. 14,163, 2 Cliff. 465 [mod 
20 F. Cas. No. 11,973, 3 Ware 304]. 


88. The Blohm, 3 F. Cas. No. 1,556, 
1 Ben. 228. 


{a] Allowance for depreciation.— 
Where the seaman was_ shipped 
abroad in a foreign vessel, and his 
wages are payable in a foreign cur- 
rency, the value of such currency 
must be calculated in coined money 
of the United States, and the amount 
paid to him in currency, without any 
allowance for premium on the coin or 
depreciation of the currency. The 
Blohm, 3 F. Cas. No. 1,556, 1 Ben. 228. 


$9; ‘The Cabot, 4 F. Cas. No. 2,- 
277, Abb. Adm. 150. 


{a] Valuation of foreign money.— 
Where the contract of service is 
terminated in a foreign port, without 
fault on the part of the seaman, and 
he is paid in foreign coin, such coin is 
to be valued at its rate in the home 
port, under the laws of the United 
States; but if the payment is a vol- 
untary advance on the part of the 
master, made with the assent of the 
seaman, the foreign coin is to be es- 
timated at its value at the place of 
payment. The Cabot, 4 F. Cas. No. 2,- 
277, Abb, Adm. 150. 


90. The Eclipse, 53 Fed. 273 [aff 


Where seamen legally enti- 
tled to quit the ship nevertheless continue with her, 
such act is sufficient consideration for the master’s 
release of the right to deduct from their wages sums 
paid by him and properly chargeable to the sea- 


‘ SEAMEN 


The mas- 
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Payment made in anything else than money must 
clearly. be shown to be proper®® and equivalent to a 
money payment.*? 


But a seaman’s acceptance of 


merchandise orders has been held a waiver of the 


right to cash. 


[§ 322] 2. Time of Payment®*—a,. In General. 
In the absence of contrary statute or contract proyi- 
sion, a seaman is entitled to payment of his wages 


upon termination of the contract of employment,°* 


as upon completion of services,?® and not before.°® 
In accordance with the circumstances involved, it 
has been held that the employment terminated and 
the right to payment accrued upon completion of the 
voyage,®? as by arrival of the vessel at her destined 
place of mooring in the port of final discharge,®* or 
upon discharge of cargo,®® or delivery of substan- 
tially all the cargo,t or upon expiration of a reason- 
able time after cargo should’ have been discharged,” 


or upon the actual discharge of a seaman,? as where 


60 Fed. 105, 8 CCA 505]; Rosenthal v. 
The Die Gartenlaube, 5 Fed. 827. 


fa] Validity of such payment is 
subject to rigid scrutiny by the court. 
Rosenthal v. The Die Gartenlaube,.5 
Fed. 827. 


91. The Eclipse, 53 Fed. 273 [aff 
60 Fed. 105, 8 CCA 505]; Rosenthal 
v. The Die Gartenlaube, 5 Fed. 827. 


92. The Pinna, 255 Fed. 642, 167 
CCA 18 [aff 252 Fed. 203]. 


“They could not use the orders and 
still dispute the validity of the pay- 


ment.” The Pinna, 255 Fed. 642, 643, 
167 CCA 18. 
93. Advances and assignments see 


infra §§ 339-346. 


94. Walsh v. The Louisiana, 4 Fed. 
751; The William Jarvis, 29 F. Cas. 
No. 17,697, 1 Sprague 485; Boston v. 
Ocean SS. Co., 197 Mass. 561, 83 NE 
1116, 14 AnnCas 945. } 


95. The Annie M. Smull, 1 F. Cas. 
No. 423, 2 Sawy. 226; The Cypress, 6 
EK. Cas. No. (33530, Blatchf. & H)-83; 


Mhes Mary, o1'6. HauCas.. Nos 9,h9 101 
Ware 465. 
. 96. The Charles L. Baylis, 25 Fed. 


862; Fairchild v. The Aurelius, 8 F. 
Cas. No. 4,609. 


97. The Catalonia, 236 Fed. 554; 
The William Jarvis, 29 F. Cas. No. 17,- 
697, 1 Sprague 485; Boston v. Ocean 
SS. Co., 197 Mass. 561, 83 NE 1116. 


{a] Termination shown under par- 
ticular articles.— W here seamen 
shipped under articles providing for 
a voyage from New York to Iquique, 
Chile, and such other ports as the 
master might direct, ‘and back to 
New York, a final port of discharge in 
the United States, for a term of time 
not exceeding 12 (sic) calendar 
months,” and the master returned to 
Norfolk before expiration of the 
twelve month period, Norfolk was to 
be deemed the port of final discharge 
and the seamen were entitled. to pay- 
ment of their wages because the voy- 
age had terminated despite the fact 
that the twelve month period had not 


expired. The Catalonia, 236 Fed. 554, 
55d: 
98. The Annie M. Smull, 1 F. Cas. 


No. 428, 2 Sawy. 226; 
Hartshorne, 10 F. Cas. 
Blatchf. & H. 454; 
Pick. (Mass.) 105. 


, 99. Edwards v. The Susan, 8 F. 
Cais. ) Now 143299, I Pet. Adm. 165. 
Thompson vy. The Philadelphia, 23 F. 
Cas. No. 13,978, 1 Pet. Adm. 210. 


1. Burdett v. Williams, 27 Fed. 


Granon v. 
No. 5,68'9% 
Taber v. Nye, 12 


113. 


[a] Agreement to pay while 
freight carried.—Where the agree- 
ment is for monthly wages so long 
as the voyage continues to be a 
freighting one, the freighting voyage 
terminates when all the cargo is de- 
livered with the exception of a small 
portion which it is impossible to de- 
liver without great risk of life. Bur- 
dett v. Williams, 27 Fed. 113. 


2. The Martha, 16 F. Cas. No. 9,- 
144, Blatchf. & H. 151. 


[a] “There need not in every case 
be an actual unlading of the cargo, 
to constitute the delivery contem- 
plated by the agreement. If the con~ 
Signee should refuse to accept the 
cargo, or unreasonably delay its dis- 
charge, the seaman cannot by such 
acts lose his rights, and would be 
considered as having complied with 
his stipulation by delaying his suit 
a reasonable time.’’ The Martha, 16 
Bees. No. 9,144, Blatechf. & H. 151, 


[b] “What is a reasonable time 
for the unlivery of cargo, is not made 
certain by any fixed rule of law. By 
the 52d article of the Laws of Wis- 
buy, from eight to fifteen days are 
allowed, according to the circum- 
stances of the voyage. By the 21st 
article of the Laws of Oleron, the 
same period is allowed for a vessel to 
discharge. (1 Pet. Adm. Dec. App.) 
The laws of the United States require 
every vessel under three hundred and 
fifty tons burden, to. be discharged of 
her cargo within fifteen working days 
after her report in her port of dis- 
charge, and every vessel over three 
hundred and fifty tons, within twenty 
working days, and the vessel is to be 
reported within twenty-four hours 
after her arrival. (Act of March 24d, 
L799 SS $30 256, 12 Ue SSite satel op 
669 ACT. Of e March od,- leo taro Uemse 
St. at L. 640.) Following the spirit 
of these statutes, the District Court 
in Pennsylvania often allowed fifteen 
days, and sometimes more, to unlade 
the cargo, before the seaman’s right 
to claim wages was perfected.” The 
Martha, 16 F. Cas. No. 9,144, Blatchf. 
& H. 151, 158. 


_ 3 The Cypress, 6 F. Cas. No. 3,530, 
Blatchf. & H. 83. 


[a] Absolute discharge of a sea- 
man terminates the contract of em- 
ployment and takes away his claim 
for a continuance of wages, and it is 
but just reciprocity that the ship 
should then become immediately lia- 
ble for wages accrued, and even under 
a statute ordinarily giving the ship 
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. 


he was serving only during the pleasure of his em- 
ployer,* or upon expiration of the period allowed for 
collecting freight.® 


[§ 323] b. Statutory Provisions—(1) In General. 
Statutes regulating the time at or within which 
wages must or may be paid to a seaman,® cannot be 
abrogated by contrary contract.? The fact that the 
employer has made an honest error in his interpreta- 
tion of the statute will not excuse him from penal- 
ties imposed for its violation.’ 


_ [§ 324] (2) Full Wages. Under statutes requir- 
ing payment of full wages within a specified time 
after the seaman’s due performance of the services 
demanded by his agreement,® a seaman who has com- 
pleted the term of service required by ambiguous ar- 
ticles as practically construed by the parties becomes 
entitled to immediate payment of his wages.!° Un- 
der statutes providing for payment of wages “within 


SEAMEN’ 


Ye 


[$§ 322-325 


twenty-four hours after the cargo has been dis- 
charged,”!1 when construed in connection with other 
statutes requiring payment of half wages at inter- 
mediate ports at which cargo is discharged,'” it has 
been held that full wages are not payable twenty- 
four hours after discharge of cargo unless such dis- 
charge occurs on completion of the voyage.1? Under 
statutes regulating payment of wages “when the 
voyage is ended,”!* the voyage is ended as to any 
particular seaman at the termination of his con- 
tractual employment.?® 


[§ 325] (8) Part Wages at Intermediate Ports'® 
—(a) In General. Statutes providing that every 
seaman on a vessel of the United States, or on a 
foreign vessel in a harbor of the United States, shall 
be entitled to receive on demand from the master 
one-half part of wages earned, at every port where 
the vessel, after the voyage has been commenced, 
shall load or deliver cargo before the voyage is end- 


ten days after discharge of cargo in 
which to pay wages, the absolute dis- 
charge of the seaman prior to that 
time makes the wages due immedi- 
ately. The Cypress, 6 F. Cas. No. 
3,530, Blatchf. & H. 83. 


ea Walsh v. The Louisiana, 4 Fed. 


[a] Where no shipping articles 
Were executed and the vessel was not 
engaged upon a foreign voyage, and 
it appeared that the employment 
agreement was such that the officers 
of the vessel were entitled to dis- 
charge a seaman at pleasure, they 
were bound to pay him at once upon 
discharge. Walsh v. The Louisiana, 
4 Fed. 751. 


5. Swift v. The Happy Return, 23 
EB. Cas.; No. 13,697, 1 Pet. Adm. 253. 


6. Advances see passim infra §§ 
340-346. ; 


Full wages see infra § 324. 
Part wages see infra §§ 325-338. 


7 The City of Montgomery, 210 
Fed. 673. 


[a] Even though the statute does 
not in terms declare void agreement 
in contravention thereof, where it is 
clear that Congress ha‘d in mind that, 
no matter what the agreement was, 
the seaman’s wages must be paid 
within two days after the man had 
duly performed the service required 
by the agreement, an agreement in 
contravention of the statute is void 
and of no effect. The City of Mont- 
gomery, 210 Fed. 673. 


[b] 
of Rev. St. § 4529, as amended by Act 
Dec. 21,°1898 c 28 § 4, 30 U. S. St. at 
L. 756, requiring the payment of sea- 
men within two days after the 
termination of their term of service 
or on their discharge if before that 
time, under penalty of payment of 
wages during the time such payment 
is delayed, if ‘‘without sufficient 
cause,’ cannot be abrogated by con- 
tract between the parties, and a, fail- 


ure to pay within the time prescribed, 


in reliance on the terms of: such a 
contract, 
and does not relieve the shipowner 
from such penalty to be*computed to 
the time payment is made or tendered. 
The City of Montgomery, 210 Fed. 673, 
676. 


8. The 
pra. 


“To hold that an owner or master 
may escape the penalty prescribed in 


City of Montgomery, su- 


Tllustration.—The provisions: 


is without sufficient cause. 


the very statute which he seeks to 
avoid is to strip the statute of the 
precise purpose for which, in that 
particular, it was enacted. However 
debatable a question arising under a 
Statute may be, it is no excuse that 
one has made an honest error in the 
interpretation of that statute.” The 
City of Montgomery, supra. 


9. See statutory provisions. 


10. The City. of Montgomery, 210 
Fed. 6738. 


11. See USCA tit 46 § 596. 
12. See infra §§ 325-337. 


13. The Cubadist, 256 Fed. 203, 167 
CCA 419 [aff 252 Bed. 658, and cer- 
tiorari den sub nom. Gordon v. The 
Cubadist, 249 U. S. 618 mem, 39 SCt 
392 mem, 63 L. ed. 804 mem], 


[a] Voyage not completed.—Un- 
der shipping articles for a voyage 
from Boston to a Cuban port, and 
such other West Indian or Gulf of 
Mexico ports as the master might di- 
rect, and back to a final port of dis- 
charge, north of Hatteras, for a term 
not exceeding six calendar months, 
the voyage includes such trips, with- 
in the articles, as may be made with- 
in the six months, and the seamen 
are not entitled to payment of full 
wages within that time, unless the 
vessel makes a United States port 
north of Hatteras. The Cubadist, 256 
Fed. 203,167 CCA 419 [aff 252 Fed. 658, 
and certiorari den sub nom. Gordon 
v. The Cubadist, 249 'U. S. 618 mem, 
89 SCt 392 mem, 63 L. ed. 804 mem]. 


{b] To harmonize the half pay and 
full pay statutes it is essential to 
construe the words “after the cargo 
has been discharged,’ as used in the 
full pay statute, as confined to dis- 
charge of cargo on completion of the 
voyage, because the half pay statute 
provides for payment for part wages 
on discharge of cargo at intermedi- 
ate ports, and if both statutes pro- 
vided for payment of wages on dis- 
charge of cargo at intermediate ports, 
the seaman would be given the op- 
tion of collecting either full or half 
pay at such ports, contrary to the ob- 
vious intention of congress to regu- 
late half pay in one section and full 
pay in a different section of the stat- 
utes. The Cubadist, 256 Fed. 203, 
167 CCA 419 [certiorari den sub nom, 
Gordon v. The Cubadist, 249 U. S. 
618 mem, 39 SCt 392 mem, 63 L. ed. 
804 mem]. 


{c] Historical explanation.—The 
use of the phrase “after the cargo 


has been discharged,’ instead of the 
words “when the voyage is ended,” 
may be explained consistently with 
the text rule by the fact that the “‘car- 
go discharge” phrase was used in 
earlier statutes when there existed a 
necessity of retaining seamen not 
only until completion of the voyage, 
but also until after discharge of car- 
go, and the present statute being a 
recodification of the former merety 
continued to use the old phrase. The 
Cubadist, 256 Fed. 203, 167 CCA 419 
[certiorari den sub nom. Gordon v. 
The Cubadist, 249 U. S. 618 mem, 39 
SCt 392 mem, 63 L. ed. 804 mem]. 


14. See statutory provisions. 


15. The Cubadist, 252 Fed. 658, 
662 [aff 256 Fed. 203, 167 CCA 419, 
and certiorari den sub nom. Gordon 
v. The Cubadist, 249 U. S. 618 mem, 
39 SCt 392 mem, 63 L. ed. 804 mem]. 


“Another question has been pressed 
upon me, which is the construction 
of the language used in section 4530 
[Rev. St.] where it says: ‘And when 
the voyage is ended, every such sea- 
man shall be entitled to the remain- 
der of the ‘wages which shall then 
be due him, as provided in section 
four thousand five hundred and twen- 
ty-nine of the Revised Statutes.’ It 
is contended here that the voyage is 
ended whenever the vessel carries a 
cargo from one port to another and 
there unloads it. I cannot accept this 
contention. I think the language 
used imports the idea that the voy- 
age is ended for any particular sea- 
man when his period of employment 
under his contract ends. The voyage 
might be ended for one seaman at 
one port, for another seaman at an- 
other port, and for still a third sea- 
man ata different port; for instance 
a vessel might sail from Mobile to 
Havana; Cuba, thence to the River 
Plate, thence to Jacksonville, Fla., 
and back to Mobile. She might em- 
ploy a number of her crew to take 
the whole round trip, another part 
to go only as far as Havana, and an- 
other part to the River Plate. Now 
the voyage would be ended as to each 
of these seamen at the point where 
his contract for service terminated.” 
The Cubadist, supra. 


16. On discharge see infra § 338. 


Refusal of half wages as defense 
fo, Sustee of desertion see supra § 
72. 


Validity and effect of stipulations 


as to time and place of payment gen- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


7 


§§ 325-327] 


_ed,*? are designed to protect seamen?® and to fur- 


nish them a remedy by which they can secure a pro- 
portion of earned wages at each port.!® Such stat- 
utes are not intended, however, to provide a method 
by which the seaman may terminate his contract of 
employment at will on failure of the master to make 
an instant compliance with demand for half wages.”° 


Contract stipulations. Where the statute express- 
ly provides that all contrary stipulations in the sea- 
man’s contract shall be void, the seaman may re- 
cover half wages despite contrary agreement.” 


[§ 326] (b) Computation of Amount—aa. In 
General. Under statutes providing that every sea- 
man “shall be entitled to receive on demand from 
the master of the vessel to which he belongs one-half 
part of the wages which he shall have then earned 
at every port where such vessel” shall load or de- 
liver cargo,?* the wages earned are all those accrued 
to date of demand,?* and not merely those accrued 
from time of arrival at port until the making of de- 
mand. 


Word “earned” is used in such statutory provi- 


SEAMEN 


[56 ©. J.J]. 1007. 


sions in the sense of “owing,’’?® and to describe wages 
for which the seaman has done the work,?* whether’ 
then due or not.?7 


[§ 327] bb. Deduction of Prior Payments. Under 
statutory provisions to the effect that on demand a 
seaman is entitled to payment of “one-half of the 
balance of his wages earned and remaining unpaid 
at the time when such demand is made,” it would 
seem clear that prior payments to the seaman are 
not deductible from the one-half of earned wages to 
which he is entitled.?8 


Under Seaman’s Act of 1915. Prior to the amend- 
ment of the statute as above set forth,?® and under 
statutes providing that on demand the seaman was 
entitled to payment of “one-half part of the wages 
which he shall have then earned,”’?°® the decisions 
were in conflict as to whether or not prior payments 
were deductible,*! and the existence of this conflict 
was judicially recognized.*? According to one view 
all prior and lawful payments to the seaman were 
deductible from the one half of earned wages to 
which he was entitled on demand,*? including orders 


erally see supra § 50 text and notes 
45, 46. 


17. See statutory provisions. 
18. The London, 238 Fed. 645 [aff 


-241 Fed. 863, 154 CCA 565 (certiorari 


den sub nom. Nellemenn v. The Lon- 
don, 245 U. S. 652 mem, 38 SCt 11 
mem, 62 L. ed. 5382 mem]. 


19. The Pinna, 255 Fed. 642, 167 
SGA pS: 


20. The Pinna, supra. 


[a] “he purpose of section 4 of 
the Seamen’s Act was to furnish a 
remedy by which sailors could pro- 
cure a proportion of their earned 
wages at each port, and not to pro- 
vide a method by which the shipping 
articles could be terminated at the 
will of the seaman, because of a fail- 
ure on the master’s part to instantly 
comply with a demand by the sea- 
man, which was made with the pur- 
pose of procuring the right to demand 
a discharge from the shipping arti- 
cles, rather than the payment of half 
of the earned wages under them.” 
The Pinna, 255 Fed. 642, 643, 167 CCA 
18. 


Requirement that demand be made 
in gocd faith see infra § 330. 


21. Strathearn SS. Co. v. Dillon, 
252 U. S. 348; 40 SCt 350, 64 L. ed, 
607. 


22. See statutory provisions. 


23. The Talus, 248 Fed. 670, 160 
CCA 570 [certiorari granted sub nom. 
Sandberg v. McDonald, 246 U. S. 669 
mem, 38 SCt 345 mem, 62 L. ed. 930 
mem, and aff 248 U. S. 185, 39 SCt 
84, 63 L. ed. 200]. 


24. The Talus, supra. 
[a] Words “then earned” are not 


limited by the succeeding phrase “at 
every port,’ the function of the lat- 
ter phrase being merely to describe 
the place of legal demand. The Tal- 
us, 248 Fed. 670, 160 CCA 570 [cer- 
tiorari granted sub nom. Sandberg v. 
McDonald, 246 U. S. 669 mem, 38 SCt 
345 mem, 62 L. ed. 930 mem, and aff 
248 U.S, 185, 39 SCt 84, 63 L. ed. 


200]. 

[b] “Absence of punctuation be- 
tween the words ‘then earned’ and the 
words ‘at every port’ is of little per- 
suasiveness as against the evident 
intent of Congress. The probable 
brief duration of a ship’s stay in in- 


termediate ports and the small 
amount of probable wages_ there 
earned by the seamen, would make 
the required payments of little val- 
ue to them.” The Talus, 248 Fed. 
670, 678, 160 CCA 570 [certiorari 
granted sub nom. Sandberg v. Mc- 
Donald; 246 U. S. 669 mem, 38 SCt 
345 mem, 62 L. ed. 930 mem, and aff 
948) Un 8. 1854439) SCt 84) 63>. ed: 
200]. 


25. The Talus, 
26. The Talus, supra. 


27. The Talus, supra. See The 
Pinna, 252 Fed. 203 [aff 255 Fed. 642, 
167 CCA 18] (“Under section 4 of the 
Seaman’s Act [Act March 4, 1915, ¢ 
153, 38 Stat. 1164] sailors are enti- 
tled to demand in every American 
port one-half of the wages earned, 
bat yee one-half of the wages then 

ue’). 


28. See USCA tit 46 § 597. 
29. See supra text and note 28. 


30. See Act of March 4, 1915, ¢ 
153 § 4, 88 St. 1165; and historical 
note under USCA tit 46 § 597. 


31. See infra text and notes 33-— 
41. 


32. Low Ling Sing v. Standard 
Transp. Co., 274 Fed. 1017; The Thor, 
248 Fed. 942. 


33. The Hougomont, 272 Fed. 881; 
The Sutherland, 260 Fed. 247; The 
Thor, 248 Fed. 942; The Talus, 248 
Fed. 670, 160 CCA 570 [rev 242 Fed. 
954, and certiorari granted sub nom. 
Sandberg v. McDonald, 246 U. S. 669 
mem, 38 SCt 345 mem, 62 L. ed. 930 
mem, aff 248 U. S. 185, 39 SCt 84, 63 
L. ed. 200]; The Delagoa, 244 Fed. 
835; The London, 241 Fed. 868, 154 
CCA 565 [aff 238 Fed. 645, and cer- 
tiorari den sub nom. Nellemenn v. 
The London, 245 U. S. 652 mem, 38 
SCt 11 mem, 62 L. ed. 532 mem]; In 
re Ivertsen, 237 Fed. 498. See The 
Jacob N. Haskell, 235 Fed. 914, 915 
(‘I am of opinion that Congress in 
the passage of this statute intended 
that the master of the ship should 
at all times have in his hands to the 
credit of the seaman a sum equal to 
that which has been paid to him out 
of the wages earned until the end of 
the voyage’’). 

[a] TIllustration.—Where the purs- 
er, in figuring the half of the wages 
authorized by the master to be paid 


supra. 


petitioner on April 11, 1916, con- 
strued the statute to mean that pre- 
vious payments made are to be in- 
cluded in determining the wages 
earned at the time of any subsequent 
demand, which he accordingly did, 
and computed one-half of the wages 
earned by halving the total wages 
earned by petitioner up to that date 
and subtracting from such half the 
$14.80 advanced at Sydney, and thus 
reached the conclusion that but $8.75 
was payable at that time, he was 
in error. ‘‘While somewhat awkward- 
ly expressed, what the statute really 
means, . is that, deducting pre- 
vious advances, the seaman shall be 
entitled to receive one-half of the 
balance of any wages earned and re- 
maining unpaid at the date of de- 
mand. In this view the purser’s 
computation would not result in as- 
certaining correctly the half of the 
wages then earned. The entire wages 
earned by petitioner up to that date 
was $47.99. He had been paid at Syd- 
ney $14.80. This left on the date in 
question the sum of $33.19 earned 
over and above the previous payment, 
one-half of which was $16.59. This 
latter sum constituted one-half of pe- 
titioner’s wages earned and unpaid 
to that date.” In’ re Ivertsen, 237 
Fed. 498, 500. 


[b] “The prevailing construction 
of the statute by the federal courts 
is to the effect that, when a vessel 
arrives at a port, the seaman is en- 
titled to be paid one-half of the wages 
he has earned up to that time, and 
that against such one-half there must 
be charged all prior payments which 
he has received.” The Sutherland, 
260 Fed. 247, 248. 


[c] Reason for rule.—‘“In adopt- 
ing half payment to the seaman dur- 
ing the voyage and half retention by 
the ship until the voyage was over, 
Congress gave a substantial portion 
of earned wages to the seaman while 
he was earning them, and retained a 
substantal portion of the earned 
wages in the hands of the master as 
security that the seaman would stick 
by the ship until the voyage, for 
which both ship and seaman had con- 
tracted, was ended. This half and 
half. division of wages earned to any 
time when payment is to be made is 
workable, is equitable, and is clearly. 
stated in the act, and to our mind 
was what Congress had in view in 
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on the commissary to the extent actually used.** 
Under this view the amount to which the seaman was 
entitled was one half his gross earnings to date of 
demand less all prior payments,?® and where prior 
payments equaled or exceeded one half the wages 
earned to date of demand, the seaman was entitled 
Advances made to sea- 
men were deductible if lawful,?7 and not deductible 
Other authorities construed the same 
statutory provisions®® as not restricting the seaman 
to one half of the wages earned Jess deductions for 
prior payments,*® but as entitling him to payment 
of one half of the wages earned and still unpaid.*? 


Under the statutes in force from 1790 up to 1915 
providing that the seaman was entitled to receive 
payment of one-third to one-half*? part of the wages 
which shall be due him, the law was clearly against 


to no payment of wages.*® 


if unlawful.?§ 


deduction of prior payments.** 


SHAMEN 


[§§ 327-330 


% 


Under statutes providing that demand for half wages 
shall not be made oftener than once in every five 
days,** after the expiration of five days a seaman 
may become entitled to a further payment of half 
of earned wages even though the ship has meanwhile 
remained in the same port.*® 
decision the statute has been changed so as expressly 
to provide that demand shall not be made more than 
once in the same harbor on the same entry.*® 


[§ 329] (c) Demand—aa. Necessity. Under stat- 
utes providing that seamen shall be entitled to re- 
ceive half wages upon demand, no right to payment 
of half wages can arise in the absence of a demand ;*’. 
and in adjudicating rights growing out of an alleged 
refusal of half wages the courts will require clear 
proof that a demand therefor was in fact made.*® 


[§ 330] bb. Form and Sufficiency. The seaman’s 


Since the foregoing 


demand for half wages*® should be reasonable,°°® 


[§ 328] cc. Two or More Payments in Same Port. 


the statute.” The London, 241 Fed. 
863, 865, 154 CCA 565 [certiorari den 
sub nom. Nellemenn vy. The London, 
245 U. S. 652 mem, 38 SCt 11 mem, 
62 L. ed. 532 mem, and quot The 
Sutherland, 260 Fed. 247, 248]. 


34. The Pinna, 252 Fed. 203 [aff 
255 Fed. 642, 167 CCA 18]. 


35. The Rathlin Head, 262 Fed. 
751 [certiorari den sub nom. Sand- 
gren v. Ulster SS. Co., 252 U. S. 5x5 
mem, 40 SCt 394 mem, 64 L. ed. 729 
mem ]. 


[a] “fhe weight of authority and 
of reason is persuasive that Congress 
intended to provide by section 4 of 
the Seamen’s Act of 1915, that the 
half of a seaman’s wages should re- 
main in the hands of the master un- 
til the voyage was ended, as a securi- 
ty against his leaving the ship, and 
that the seaman should be entitled to 
receive only a sum, which at the time 
demanded would represent one-half 
of his then earned wages, when there 
was added to it the total of all pre- 
vious advances and payments.” The 
Rathlin Head, 262 Fed. 751, 753 [cer- 
tiorari den sub nom. Sandgren v. Ul- 
ster SS. Co., 252 U. S. 585 mem, 40 
SCt 394 mem, 64 L. ed. 729 mem]. 


36. Rederiaktiebolaget Transatlan- 
tic v. Eklund, 256 Fed. 95, 167 CCA 
337. The Thor;248 Med. 942. Tie 
Clematis, 244 Fed. 484; The Meteor, 
241 Fed. 735. 


87. Sandberg v. McDonald, 248 U. 
S27 185, 39 SCt 84, 63 Ls ed: 200; ‘The 


Italier, 257 Fed. 712, 168 CCA 662; 
Rederiaktiebolaget Transatlantic v. 
Eklund, 256 Fed. 95, 176 CCA. 337; 


The Pinna, 252 Fed. 203 [aff 255 Fed. 
G42 IGOR COA 185 The Palusy 1248 
Fed. 670, 160 CCA 570 [certiorari 
granted sub nom. Sandberg v. Mc- 
Donald, 246 U. S. 669 mem, 38 SCt 
345 mem, 62 L. ed. 930 mem, and aff 
VAR MESO Os oo Sov O45 (Conlin ed, 
20]. 

[a] Family allotments in foreign 
port.—Rederiaktiebolaget Transatlan- 
tic v. Eklund, 256 Fed. 95, 176 CCA 
337. 


38. The Delagoa, 244 Fed. 835; 
The Imberhorne, 240 Fed. 830. See 
The Talus, 248 Fed. 670, 160 CCA 
570 [rev 242 Fed. 954, certiorari 
granted sub nom. Sandberg v. McDon- 
ald, 246 U. S. 669 mem, 388 SCt 345 
mem, 62 L. ed. 930 mem, and aff 248 
U. S. 185, 39 SCt 84, 63 L. ed. 200] 
(recognizing rule although holding it 
inapplicable under the facts). 


Legality of advances see passim 
infra §§ 339-346. 


39. See supra text and note 30. 


40. Low Ling Sing v. Standard 
Transp. Co., 274 Fed. 1017, 1019. 


41. Low Ling Sing v. Standard 
Transp. Co., supra; The Ixion, 237 
Fed. 142. 


“The word ‘earned,’ however, does 
not to my mind necessarily shut out 
the meaning ‘earned and unpaid.’ It 
appears to me at least a debatable 
point whether the language was not 
as appropriate to that intention as 
to the one assumed by the cases cit- 
ed. If so, the fact that Congress at 
once so declared when the matter was 
otherwise decided, ought not to be 
ignored. Therefore, after a good deal 
of hesitation, and in view of the fact 
that there is no authoritative deci- 
sion to the contrary, I have concluded 
that the intent of the amendment of 
1915 was not to change the law in 
this respect. It follows that the li- 
belants are entitled to a decree.” 
Low Ling Sing y. Standard Transp. 
Co., Supra. 


42. See Low Ling Sing v. Stand- 
ard Transp. Co., supra (to effect that 
from 1790 to 1898 the amount pay- 
able was one third, and from 1898 to 
1915 one half). 


43. Low Ling Sing v. Standard 
Transp. Co., supra (decided under 
the act of 1915, but construing the 
statutes from 1790 to 1915 as stated 
in the text). 


[a] Legislative history.—‘‘Before 
the amendment to Revised Statutes, 
§ 4530, of 1915, the law was clearly 
the other way. Between 1898 and 
1915 the sentence read: ‘Every sea- 
man on a vessel of the United States 
shall be entitled to receive from the 
master of the vessel to which he be- 
longs one-half part, of the wages 
which shall be due him at every port 
where such vessel . . shall load 
or deliver cargo.’ From 1790 to 1898, 
it was verbatim the same, except that 
he was entitled only to one-third, in- 
stead of one-half. In 1915 the words 
‘which shall be due him’ were changed 
to ‘which he shall have then earned,’ 
and there was added to the sentence 
the clause, ‘and all stipulations in 
the contract to the contrary shall be 
void.’ If the section had been enact- 
ed for the first time in 1915, I should 
have little question that the inter- 
pretation laid down in The Rathlin 
Head, 262 Fed. 751, and The London, 


241 Fed. 8638, 154 CCA 565, was the 
only possible one. However, it had 
been possible to make the law.a dead 
letter before 1915 by inserting stip- 
ulations in the articles that no wages 
should be ‘due’ till the voyage was 
completed, and this was conceivably 
the reason for the concluding phrase 
in the sentence. The question is 
whether, having strengthened the 
statute by that phrase, I should as- 
sume that Congress meant to weak- 
en the Substance and purpose of it in 
changing the word ‘due’ to the word 
‘earned.’ Under the earlier forms, no 
wages were ‘due’ if the articles said 
they should not be. If the word ‘due’ 
had been left, and the concluding 
clause added, while I should person- 
ally have held that the wages would 
be ‘due,’ notwithstanding contrary 
provisions in the articles (then ren- 
dered void by the concluding phrase), 
still it is easy to see that the sen- 
tence as a whole might have been 
thought to be inconsistent with it- 
self, and in the interests of clarity 
it might have been supposed ‘earned’ 
would remove any ambiguity. This 
is sufficient to account for the change 
in phraseology, and the whole legis- 
lation of which this amendment is 
a part very effectually precludes the 
idea that seamen were to have less 
rights than before.” Low Ling Sing 
v. Standard Transp. Co., 274 Fed. 
1017, 1018. 


44. See infra § 332. 


mae The Jacob N. Haskell, 235 Fed. 


[a]. In amount the master is re- 
quired to pay only “a sum equal to 
one-half the wages earned since the 
last payment in port.” The Jacob N. 
Haskell, 235 Fed. 914. 


46. See USCA tit 46 § 597. 


47. The Italier, 257 Fed. 712, 168 
CCA 662; In re Ivertsen, 237 Fed. 498. 


48. The Hougomont, 272 Fed. 881. 


Refusal of half wages as giving 
seaman right to: 


Discharge see supra § 90. 


Extra wages for delay see passim 
infra §§ 378-397. 


Immediate payment of full wages see 
infra § 337. 


49. See supra § 329. 


50;.. The: Nancy, 911) Fo (2d) sre 
The Hougomont, 272 Fed. 881. 


{a] Arbitrary and unreasonable 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 330-333] 


and must be made in good faith.54 


it must further appear that the demand was made 
in clear®? and plain®® language, and that the sum 
demanded was in fact equivalent to half pay.°4 


[§ 331] cc. Time at Which Made—(aa) In Gen- 
The demand for half wages should be made 
while the seaman is still serving his ship.°® 
ordinarily too late to demand half wages after ac- 
tual°® or contemplated®? desertion.®§ 


[§ 332] (bb) Five-Day Period. The provision of 
the statute to the effect that “demand shall not be 
made before the expiration of, nor oftener than 
once in, five days,’®® does not render premature a 
demand made less than five days after the ship has 
reached port,°° and this rule includes foreign ves- 


eral. 


demand is insufficient. The Nancy, 


11 F. (2d) 318 


51. The Havenside, 14 F. (2d) 851; 
The Tairoa, 297 Fed. 449; The Pinna, 
252 Fed: 203 [aff 255° Bed. 642, 167 
CCA 18]. 


[a] Where seamen knew the mas- 
ter had no funds aboard, and demand- 
ed half pay just as the vessel was 
about to sail, their demand was in- 
effective because not made in good 
faith but merely for the purpose of 
provoking a breach of their contract. 
The Pinna, 252 Fed. 203 [aff 255 Fed. 
6427 AGT CCA 18]. 


52. The Hougomont, 272 Fed. 881. 
53. The Hougomont, supra. 
fon ihe 2 Nancy) 1S (2d) 2318; 


“The demand for a sum not equiv- 
alent to half pay is not a demand 
under the terms of the act.” The 
Nancy, supra. 


55. The Tairoa, 297 Fed. 449; 
Italier, 257 Fed. 712, 168 CCA 662 


56. The Tairoa, 297 Fed. 449. 
The Italier, 257 Fed. 712, 714, 168 
CCA 662 (where the court said: 
“Since a deserter may forfeit all his 
wages, it is also a prerequisite to 
recovery under the statute that there 
should be wages due him when he 
makes demand, and there are no 
wages due to a deserter. The deci- 
sion below was therefore wholly er- 
roneous in not finding that those li- 
belants to whom awards were made 
had either deserted before demand 
made under the statute, or had never 
made a demand pursuant to the stat- 
ute’). 


57. The Havenside, 14 F. (2d) 851. 


“Libelant claims he asked the mas- 
ter to pay him one-half of his wages. 
This is denied by the master, but even 
if the master is in error, and the li- 
belant did at any time ask him for 
one-half of the wages due him, it was 
only after the libelant had determined 
to leave the ship, and, finding that 
he could not get full pay, he-was will- 
ing to take one-half pay. The in- 
tention of the libelant to desert the 
ship seems to be plainly established 
by the testimony of the libetant and 
his own witnesses, and therefore he 
is not entitled to prevail in this ac- 
tion.” The Havenside, supra. 


[a] After seaman has already 
formed an intent to desert his ship, 
his demand for half wages will be 
considered as made in bad faith and 
will therefore hbe_ ineffective. The 
Havenside, 14 F. (2d) 851. 


Requirement of good faith gener- 
ally see supra § 330. 


[56 C. J.—64] 


The 


See 


SEAMEN 


To be effective, 


teas 


sels within its application.®? 
means that the demand for half wages will not be 
effective if made within five days after the voyage 
has commenced,*? nor if made less than five days 
after the seaman has been in the employ of the 
ship,*® nor if made sooner than five days after the 
making of a previous demand contemplated by the 
statute,°* although in the latter connection it has 


[56 C.J.] 1009 


The statutory language 


been held that if less than half wages are paid on 


within which to 


58. Desertion as precluding recov- 
ery of regular wages generally see 
supra §§ 244-279. 


On refusal of half wages see supra 


§ 272 


59. See statutory provisions. 


oO. The Strathearn, 256 Fed. 631, 
168 CCA 25 [rev 239 Fed. 583, certi- 
fied questions dism sub nom. Dillon 
v. Strathearn SS. Co., 248 U. S. 182, 
39° SCt’ 83, 63 Lo edy 199; certiorari 
granted 250 U. S. 638 mem, 39 SCt 494 
mem, 63 L. ed. 1184 mem, and aff 
Poem Un se O44 0s SCtesb 0 G4e lam ed. 
607]; The Delagoa, 244 Fed. 835. 


“The provision that ‘such demand 
shall not be made before the expira- 
tion of, nor oftener than once in five 
days,’ is not to be given the effect 
of requiring that five days must have 
elapsed after the arrival of a ship 
at a port where it loads or ‘delivers 
cargo before a demand for half wages 
can be made with the effect given to 
it by the statute.” The Strathearn, 
256 Fed. 631, 682 [aff 252 U. S. 348, 
40 SCt 350, 64 L. ed. 607]. 


[a] Statute cannot be construed 
as meaning ‘that the five day pe- 
riod must have expired in port be- 
fore making the demand.” The 
Delagoa, 244 Fed. 835, 836. 


61. Strathearn SS. Co. v. Dillon, 
2Q5ON Wes. ons, + Ore Su ob 0le 64m ua: 
ed. 607 [aff 256 Fed. 631, 168 CCA 
25 (rev 239 Fed. 583), and certified 
questions dism 248 U. S. 182, 39 SCt 
S32 Ge Leeds 19915 rhe Sutherland, 
260 Fed. 247. Contra The Italier, 
257 Hed. 712, 168 CCA 662 [disappr 
Strathearn SS. Co. v. Dillon, 252 U. 
S. 348, 40 SCt 350, 352, 64 L. ed. 
607]. 


62. Strathearn SS. Co. v. Dillon, 
supra. 


“The section permits no demand 
until five days after the voyage has 
begun.” Strathearn SS. Co. v. Dil- 
lon, supra. 


63. The Sutherland, 260 Fed. 247. 


64. The Strathearn, 256 Fed. 631, 
168 CCA 25 [aff sub nom. Strathearn 
SS Coveve Dillon, §25.2)) Wn Sis484°40 
SCt 350, 64 L. ed. 607]; The Delagoa, 
244 Fed. 835. 


65. Rederiaktiebolaget Transat- 
lantic v. Eklund, 256 Fed. 95, 96, 167 
CCA 337. 


“After the arrival of the ship in 
New Orleans, and within less than 
five days before the making of the 
demand for the payment of half the 
wages earned, a demand of each of 
the seamen for the payment of a 
specified amount was complied with, 


of half wages.°® 


the first demand, a second demand may properly be 
made before the expiration of the five day period.®° 


[§ 333] dd. Master’s Period for Compliance. The 
master of the ship is entitled to a reasonable time 
comply with a demand for payment 


except as to three of the seamen 
hereinafter referred to. The amounts 
so demanded and paid to the other 
five seamen were less than half the 
wages they had earned. The com- 
pliance with the earlier demand did 
not keep the later demand from be- 
ing one the seamen were entitled to 
make. Under the terms of section 
4 of the Seamen’s Act of March 4, 
1915 (38 Stat. 1165, ce 153 [Comp. 
St. § 8322]), it is only a demand for 
the payment of one-half part of the 
wages earned which stands in the 
way of the making of another such 
demand within five days thereafter.” 
Rederiaktiebolaget Transatlantic v. 
Eklund, supra. 


66. The Tairoa, 297 Fed. 449; 
Willfaro, 286 Fed. 440; 
255 Fed. 642, 
Fed. 203]. 


“A demand to be legal, must af- 
ford the person on whom the de- 
mand is made a reasonable time to 
accede to it. If, upon the second 
demand, the master had pleaded in- 
ability to immediately comply, not 
coupled with a request for time to 
put himself in shape to comply, it 
might be construed to be a refusal 
to .comply, which would entitle the 
appellants to full wages and a dis- 
charge. Upon the ship’s arrival in 
port, the master was entitled to a 
reasonable time to prepare himself 
to comply with any demands made 
upon him for wages. The acceptance 
of the orders tendered by the master 
in response to the first demand au- 
thorized the master to assume that 
the men would not insist on further 
payment, at least until he was no- 
tified to the contrary by the sec- 
ond demand. He was not, therefore, 
in default for not having anticipat- 
ed and prepared for the second de- 
mand. He was entitled to a rea- 
sonable time, after the making of 
the second demand, to get the mon- 
ey to comply with it. This was cer- 
tainly true, if he requested the ex- 
tension of such indulgence to him 
and expressed a purpose to put him- 
self in shape to comply shortly with 
the demand, if granted, and this is 
what»+the record discloses in this 


The 
The Pinna, 
167, CCA: 18° [afi=-252 


case.” The Pinna, 255 Fed. 642, 644, 
167°CCA 18. 
[a] After clearance and within 


hour or so of sailing.—The master 
of a ship is not obliged to give its 
seamen the half pay to which they 
are entitled at an intermediate port 
under Rev. St. § 4530, as amended 
by Act June 5, 1920 § 31, where 
the demand was not made until an 
hour or two before the ship left the 
port and after she had cleared. The 
Willfaro, 286 Fed. 440. 


1010 [56 C.J.] 


[§ 334] (d) Ports at Which Payable. Under stat- 
utes giving seamen the right to half wages at inter- 
mediate ports where the vessel loads or delivers car- 
go,°? seamen are entitled to payment at each of such 
ports visited by the ship,®® but are not entitled to 
payment at ports where cargo is neither loaded nor 


delivered.®® 


[§ 335] (e) Right to Part Wages as Affected by 
Nationality of Ship and Seamen. The provisions of 
the half wage statutes’® apply not only to all sea- 
men on ships of United States registry,‘t but also 
to seamen on vessels while in United States harbors 


even though of foreign registry.‘ 


Amount demandable by a seaman on a foreign ves- 
sel is not limited to wages earned in United States 


ports.7? 


Place of demand. The demand of a seaman of a 
half wages must be made within the 
territorial jurisdiction of the United States,‘* and 


foreign ship for 


67. See statutory provisions. 


68. Strathearn SS. Co. v. Dillon, 
Wb2e UES: 348, 400 SCts-850. 645 i. 
ed. 607; In re Ivertsen, 237 Fed. 
498. 


[a] Subject to. the five day lim- 
itation, demand “may be made at 
every port where the vessel stops 
to load or deliver cargo.” Strathearn 
SSaCoy ve Dillons. 2520 Uns. eson el 
SCt 350, 352, 64 L. ed. 607. 


69. U.S. v. Smith, 12 F. (2d) 265 
[certiorari den 271 U. S. 686 mem, 
46 SCt 638 mem, 70 L. ed. 1152 mem]. 


[a] Port of repair—U. S._ Vv. 
Smith, 12 F. (2d) 265 [certiorari den 
271 U. S. 686 mem, 46 SCt 638 mem, 
WO laaeas Lod: mem] (where the sole 
purpose of the ship in entering the 
port was to have her windlass re- 
paired). 


70. See passim supra §§ 325-334. 


71. Strathearn SS. Co. v. Dillon, 
252 U. S. 348, 40 SCt 350, 64. L. 
ed. 607. 


72. Strathearn SS. Co. v. Dillon, 
Zoe Us Sl 3848e 4 

ed. 607 [aff 256 Fed. 631, C 
25 (rev 239 :Fed. 583), and certified 
questions dism 248 U. S. 182, 39 SCt 
83, 63 L. ed. 199]; The Sutherland, 
260 Fed. 247; The Italier, 257 Fed. 


Ty 168 sCCA 6627 The? Thor, (248 
Fed. 942; The Imberhorne, 240 Fed. 
830; The Ixion, 237 Fed. 142. 


“The theory of the courts appears 
to be that, under the statute, all ves- 
sels coming into the jurisdiction of 
the country come under the laws 
and regulations of the United States, 
and that it is competent for Con- 
gress to prescribe conditions of en- 
try, and of clearance, for foreign 
vessels, since it may exclude them 
altogether. Under the construction 
given this statute by the federal 
courts, I must conclude that the stat- 
ute is applicable to these libelants, 
although they were foreign Seamen 
on a foreign vessel.’ The Suther- 
land, 260 Fed. 247, 249. 


“The seaman’s is a lawful engage- 
ment and its propriety is to be judged 
primarily by the law of the ship’s 
flag. But Congress has plainly de- 
elared that, when foreign vessels are 
in harbors of the United States, R. 
S. § 4530, as amended, shall apply 
to seamen on such vessels. There- 
fore such seamen are entitled to one- 
half of the wages earned down to 


SEAMEN 


ance. 


at a cargo port.75 


[§ 336] (f) Effect of Seaman’s Misconduct. 
seaman may forfeit his right to payment of half 
wages by misconduct.*® 


[§ 337] (g) Full Wages on Master’s Noncompli- . 
In addition to other results that may flow 


[§§ 334-339 


A 


from a wrongful failure to pay a seaman half wages 


on demand,*? the seaman becomes entitled, on such 
failure, to payment of full wages earned.’® 


[§ 338] 38. Part Wages on Discharge. 
providing that “in all cases, the seaman shall be en- 


Statutes 


titled to be paid at the time of his discharge on ac- 
count of wages, a sum equal to one-third part of the 


balance due hin,” 
nus,’® but do require immediate payment of one 


do not require payment of a bo- 


third of the balance of wages earned to date.®° 


the time of demand made.’ The 
Italier, 257 Bed. 712, 714, 168 ‘CCA 
662. 


[a] British ship.—The  Suther- 
land, 260 Fed. 247 (British and Swed- 
ish seamen). 


[b] Russian ship.—The 
horne, 240 Fed. 830. 


73. Strathearn SS. Co. v. Dillon, 
202 Us S; 2348, 040) SCt 73505264 om. 
ed. 607 [aff 256 Fed. 631, 168 CCA 
25 (rev 239 Fed. 583), and certified 
questions dism 248 U. S. 182, 39 SCt 
Soy Ooms COL OO. 


Imber- 


74. The Italier, 257 Fed. 712, 168 
CCA 662. 
75. The Italier, supra. 


Right to half wages as limited to 
cargo ports generally see supra § 
334. 


76. The Willfaro, 286 Fed. 440. 


[a] Refusal to work.—The mas- 
ter of a vessel need not pay its sea- 
men at an intermediate port the half 
of their wages required to be paid 
by Rev. St. 4530, aS amended by 
Act June 5, 1920 § 31, where, at the 
time of demanding their half pay, 
the seamen were without justifica- 
tion refusing to perform the work 
required of them, and the seamen 
were therefore guilty of desertion in 
leaving the ship for such refusal to 
pay. The Willfaro, 286 Fed. 440. 


Misconduct as affecting right to 
wages generally see supra §§ 238- 
313. 

77. Defense to charge of desertion 
see supra § 272. 


Discharge see supra § 90. 


Extra wages see passim infra §§ 
378-397. 


78. The Sutherland, 260 Fed. 247; 
Rederiaktiebolaget Transatlantic v. 
Eklund; 256 Hed. 95, 167°CCA 3387; 
The Jacob N. Haskell, 235 Fed. 914. 


[a] Clear and distinct refusal.— 
Where the proofs showed that upon 
demand for payment of half wages 
the captain did not ask for time in 
which to get the money, but told 
the men they were not entitled to 
it as they had shipped for a twelve 
months voyage, there was a clear 
and distinct refusal to comply with 
the statute entitling the seamen to 
immediate payment of full wages. 
The Sutherland, 260 Fed. 247. 


[b] Wages to time of leaving 


[§ 339] 4. Advances*? 
Absence of Statute. In the absence of contrary stat- 
ute, seamen’s wages may be advanced*? or assign- 


and Assignments—a. In 


ship.—In refusing partial payment, 
the master violates the provisions of 
the act, which by its express terms 
relieves the seamen from further ob- 
ligation to service, and they there- 
fore become entitled to recover the 
amount of wages due up to the time 
of leaving the ship, less the sum 
total of the partial payments there- 


tofore received. The Jacob _N. 
Haskell, 235 Fed. 914. 
79. The Cubadist, 252 Fed. 658 


[aff 256 Fed. 203, 167 CCA 419, and 
certiorari den sub nom. Gordon vy. 
The Cubadist, 249 U. S. 618 mem, 
39 SCt 392 mem, 63 L. ed. 804 mem]. 


80. The Cubadist, supra. 


[a] “This language is open to two 
constructions: One is that the sea- 
man is to be given a bonus when 
discharged, equal to one-third part 
of the balance of the wages then 
owing to him, while the other con- 
struction is that he shall be paid 
at the time of his discharge, one- 
third of the balance then owing to 
him. The language used is awkward- 
ly expressed, but bearing in mind 
that the provision for the payment 
to the seaman of the balance of his 

wages, which precedes this language, 
did not give them to him, except 
at the end of some enumerated pe- 
riod of time, I think that the pur- 
pose was to give him, at once upon 
his discharge, one-third of whatever 
balance was ‘then owing, so that he 
might have something on which to 
live until the balance” of the wages 
were payable to him.” The Cubadist, 
252 Fed. 658, 661 [aff 256 Fed. 208, 
167 CCA 419 (certiorari den sub nom. 
Gordon v. The Cubadist, 249 U. S. 
618 mem, 39 SCt 392 mem, 63 L. 
ed. 804 mem]. 


81. Time of payment generally see 
supra §§, 322-337. 

Criminal prosecution for illegal ad- 
vances see infra § 814. 


82. Rowlands v. Miller, 
Qn By woo. 


[a] At common law an agreement 
for an advance of seamen’s wages 


[1899 Teel 


is oe Rowlands v. Miller, [1899] 
LP @y Bates 
[b] scot of particular port 


that a seaman’s advance wages, due 
under shipping articles, shall be paid 
to the shipping agent, to be paid 
by him to the boarding house keep- 
er bringing the seamen, for his ben- 


For later cases, developments anid changes in the law see Annotations, same title and section number, 


§§ 339-343] 


ed§* before they have accrued. Prior to enactment 
of statutes prohibiting advances of wages,** the ne- 
cessity for such legislation was judicially pointed 
out.®® 


Fraud is ground for setting aside such assign- 
ments.*® 


[§ 340] b. Under Statutes—(1) Prohibiting Ad- 
vances—(a) In General. Under statutes providing 
that it shall be unlawful in any case to pay any sea- 
man wages in advance of the time when he has ac- 
tually earned them, or to pay such advance wages, 
or to make any order, note, or other evidence of in- 
debtedness therefor to any other person, or to pay 
any person for the shipment of seamen when such 
payment is deductible from his wages,’ payments 
made to the seamen on the day they ship, in excess 
of earnings for such day, are illegal,§® and cannot 
be deducted from wages subsequently claimed.®® 


Payments made to a boarding-house keeper out 
of wages to acerue in the future are illegal ad- 
vances®® and cannot be deducted from wages sub- 
sequently claimed.®? 


Effect of exception. A provision of a statute for- 
bidding advances which excepts employment on a 
whaling ship impliedly establishes the otherwise 
general character of the prohibition of advances.°!” 


Validity of general contract of employment. The 
advance payment of wages to a seaman does not 
render the contract for service made by the shipping 
articles void, where it is not shown that the unlawful 
payment entered into the contract as one of the 
things agreed on by the parties.91% 


[§ 341] (b) Clothing. Clothing purchased ashore 
by the master, delivered to the seamen aboard ship, 
and charged to the seamen as advances out of the 
“slop chest,” are not illegal “advances’”®? within the 


efit, is unreasonable, and does not 88. The 


SEAMEN 


Blizabeth Maersk, 


[56 C.J.] 1011 


meaning of the statute,°? and sums charged for 
clothing under such circumstances are a proper de- 
duction from wages subsequently claimed.®* But 
clothing paid for to a shipping master and charged 
to the seamen at the time of shipment is an “ad- 
vanee,”®*% and the money paid for clothing thus 
procured before the seamen sailed is not deductible 
from subsequent wages.°#% 


[§ 342] (c) Advances in Foreign Ports to Seamen 
of United States Ships. Under a statute forbidding 
advances to or for seamen, providing that payment 
of advance wages shall not absolve the employer 
from liability for full wages on completion of serv- 
ice, and denying clearance papers to vessels violat- 
ing its terms,®® advances to seamen of United States 
vessels were permissible where made in foreign 
ports,°® and could be deducted from wages due.®? 
But the power of congress to make the advance wage 
statute applicable to seamen of American ships in 
foreign ports was conceded,®® and an amendment 
of that portion of the statute providing that ad- 
vances shall not be credited as payments on account 
of wages, by insertion of the words “whether made 
within or without the United States or territory sub- 
ject to the jurisdiction thereof,” has been construed 
as designed to forbid advances to seamen of United 
States ships in foreign ports.®® 


[§ 343] (d) Advances to Seamen of Foreign 
Ships—aa. In United States Ports. <A provision in 
the advance wage statute that it “shall apply as 
well to foreign vessels while in waters of the United 
States,” and that any master, owner, etc., of a for- 
eign vessel shall be liable to the same penalty as 
one of a United States vessel for violation of the 
statute, has been construed as rendering illegal and 
nondeductible advances of wages paid to or for sea- 
men of foreign ships while such ships are in the 


258 | 160. 


bind the seaman, although known to 
him at the time of signing the ar- 
ticles, and, if valid, would not be 
sustained by evidence that the ship- 
ping agent ‘paid the wages to the 
boarding house keeper, and charged 
them in account with the owner of 
the vessel. Metcalf v. Weld, 14 Gray 
(Mass.) 210. 


[c] Rights of third persons under 
agreements respecting advances to 
seamen made prior to passage of 
United States statutes forbidding ad- 
vances see Duncan v., Shaw, 19 Fed. 
521; Greefe v. Cortis, 13 Fed. 299; 
Church v. The H. L. Scanton, 5 F, 
Cas. No. 2,710a; Smith v. Pendergast, 
22 EF. Cas. No. 13,090a; Fogg v. Sin- 
clair, 5 Cush. (Mass.) 478; James 
v. Hogan, 1 Daly (N. Y.) 517; Back- 
man v. Hanson, 2 E. D. Smith (N. 
Woodside v. Pender, 2 E. 
Martin v. 
Schouboe, 22 S. C. L. 240. 


83. McKune v. Joynson, 5 C. B. 
N. S. 218, 94 ECL 218, 141 Reprint 
87; Crouch v. Martin, 2 Vern. Ch. 
595, 23 Reprint 987. 

84.' See infra §§ 340-344. 


85. Cushman v. Ryan, 6 F. Cas. 


Nos 9515.0 a “Story .791,°98 -Cper 
Story, J.). 
86. Taylor v. Rochfort, 2 Ves. 281, 


28 Reprint 182; Baldwin v. Rochford, 
1 Wils. C. P. 229, 95 Reprint 589, 


87. See statutory provisions. 


Fed. 765. 


[a] That money was paid to en- 
able seamen to reimburse their 
boarding-house keeper for board and 
lodging actually furnished does not 
validate the advance, as it is this 
very class of advances that the stat- 
ute is designed to prevent. The 
Elizabeth Maersk, 258 Fed. 765. 


89. The BPlizabeth Maersk, supra. 


90. The Sonderborg, 40 F. (2d) 
652 [mod on other grounds 47 F. (2d) 
723]. 


91. The Sonderborg, supra. 


[a] Seaman requesting payment. 
—Where twenty dollars were paid to 
a seaman’s boarding-house keeper on 
account of an indebtedness incurred 
by him while ashore, and he did not 
dispute the correctness of the item, 
nor the fact that he requested that 
payment should be made, neverthe- 
less the language of the statute was 
so embracing as to forbid such ad- 
vancement, and the amount thereof 
was recoverable by the seaman _ in 
a subsequent libel for wages. The 
Sonderborg, 40 F. (2d) 652 [mod on 
other grounds 47 F. (2d) 723]. 

914%. Martial v. The Eclipse, 53 
Fed. 273, 277 [aff 60 Fed. 105, 8 CCA 
505]. 

“The court is not at liberty to add 
any other exception to the statute.” 
Martial v. The Eclipse, supra. 


914%. The Bound Brook, 146 Fed. 


92. Swanson v. Torry, 25 F. (2d) 
8385 [mod sub nom. The Ella Pierce 
Thurlow, 18 F. (2d) 675]. 


ek See supra § 340 text and note 


occ Swanson vy. Torry, 25 F. (2d) 
oO. 


ree ok The Sonderborg, 47 F. (2d) 


9443. The Sonderborg, supra (dist 
Swanson v. Torry, supra text and 
notes 92, 94). 


95. See statutory provisions. 


96. Neilson v. Rhine Shipping Co., 
248 U. S. 205, 89 SCt 89, 63 L. ed. 208 
[aff sub nom. The Windrush, 250 Fed. 
180, 162 CCA 316 (rev sub nom. The 
Rhine, 244 Fed. 833)]; The State of 
Maine, 22 Fed. 734. 


_ [a] American ship in South Amer- 
ican port.—Neilson vy. Rhine Shipping 
Cee 248 U. S. 205, 39 SCt 89, 68 L. ed. 


97.' Neilson y. Rhine Shipping Co., 
supra. 

98. Neilson vy. Rhine Shipping Co., 
supra. 


99. Jackson v. The Archimedes, 275 
U.S. 468, 48 SCt 164, 72 L. ed. 374. 


1. See statutory provisions. 


Validity of statutes regulating ad- 
vances to seamen of foreign ships in 


1012) [56 C.J.] 
harbors,? or within the jurisdiction of the waters* 
of the United States, and accordingly advances made 
in United States ports, harbors or waters, have been 
held illegal and nondeduetible where the seamen were 
serving upon vessels of different foreign countries.* 


[§ 344] bb. In Foreign Ports. It may be within 
the power of congress to make advances of wages to 
seamen of foreign ships illegal and nondeductible 
when paid in foreign ports.> But in the absence of 
the clearest language to that effect, the courts will 
not construe statutes forbidding advances as ap- 
plicable to advances made to seamen upon foreign 
ships outside of the United States,® and under a pro- 
vision of a statute forbidding advances that it “shall 
apply as well to foreign vessels while in waters of 
the United States,” it has been held that the statute 
does not apply to advances of wages of seamen on 
foreign ships while not in waters of the United 
States.7 An amendment of the statute® in respect 
to a paragraph thereof providing that payment of 
advance wages shall not bea defense to a libel for 
wages nor absolve the employer from lability for 
full wages, inserting the words “whether made with- 
in or without the United States or territory subject 
to the jurisdiction thereof,” has been construed as 
confined in its application to United States vessels 
and as not changing the rule that advances made to 


SEAMEN 


[§§ 343-345 


seamen of foreign vessels in foreign ports are beyond 
the prohibition of the statute.® 


[§ 345] (2) Forbidding Assignment. Under stat- 
utes forbidding assignment of seamen’s wages before 
the accrual thereof,!® an order signed by the seaman 
before sailing and requesting the employer to pay a 
specified sum to a third party out of wages has been 
held invalid as an “assignment” as against the con- 
tention that it was a mere revocable order.1+ On 
the other hand, statutes forbidding assignments of 
wages before they accrue have been held not to for- 
bid the making of advance notes payable out of 
wages.’2 Under statutes making invalid any con- 
tract or agreement in the nature of an assignment 
of mariners’ wages,!® hunters on a sealing voyage 
have been held mariners so that their wages are 
within the protection of the statute.14 On a peti- 
tion for payment of an advance note of seaman’s 
wages, where it appeared that the wages had been 
earned but not’ paid, it has been held that owners 
of a fund derived from sale of the ship cannot urge, 
as against an assignee for value of such a note, the 
statutory rule that an assignee or holder of an ad- 
vance note cannot recover thereon,1® the purpose of 
the statute being the protection of the seaman,+® 
and the construction urged by the owner of the fund 
being one that would preclude recovery of earned 


United States ports see supra § 19 text 
and note 68 


2. Patterson v. The Eudora, 190 U. 
So 169523 3SCt. 821,47 i. edt 1002; 
The Belgier, 246 Fed. 966; The Ixion, 
237 Fed. 142. But see Levinshon v. 
Edwards, 79 Ala. 293 (to effect that 
such federal statutes are limited to 
seamen on United States ships). 


3. The Belgier, 246:Fed. 966; The 
Ixion, 237 Fed. 142. 

4. See cases infra this note. 

[a] Denmark.—The Elizabeth 


Maersk, 258 Fed. 765. 


{b] Great Britain.—The Belgier, 
246 Fed. 966; The Ixion, 237 Fed. 142. 


5. The Belgier, 246 Fed. 966. 
6. The Belgier, supra. 


7. Sandberg v. McDonald, 248 U.S. 
185, 39 SCt 84, 63 L. ed. 210 [aff sub 
nom. The Talus, 248 Fed. 670, 160 CCA 
570 (rev 242 Fed. 954)]; The Italier, 
257 Fed. 712, 168 CCA 662; The Pinna, 
252 Fed. 203 [aff 255 Fed. 642, 167 
CCA 18]; The Talus, 248 Fed. 670, 160 
CCA 570 [certiorari granted sub nom. 
Sandberg v. McDonald, 246 U. S. 669 
mem, 38 SCt 345 mem, 62 L. ed. 930 
mem, and aff 248 U. S. 185, 39 SCt 84, 
63 L. ed. 200]; The Belgier, 246 Fed. 
966, 969. Contra The Delagoa, 244 
Fed. 8385. Compare The Imberhorne, 
240 Fed. 830 (where the court held 
that even though advances made in 
foreign ports to seamen of foreign 
ships might not be so far illegal as 
to permit enforcement of the penalties 
of the act, nevertheless they were so 
far illegal that in computing half wa- 
ges due seamen advances made in for- 
eign ports were not deductible). 


“The act may well have been in- 
tended to cover advances by American 
vessels, even in foreign ports, and ad- 
vances by foreign vessels in Ameri- 
ean ports without going so far as to 
embrace advances by foreign vessels 
in foreign ports. I am not inclined 
to the belief that Congress could not 
legislate in such a way as to affect 


such cases when the vessels entered 
our ports, but that it did so is not 
clear from the language of the stat- 
ute and seems to me highly improba- 
ble. I do not think the argument that 
such legislation might be of general 
benefit to American shipping is suf- 
ficient to justify a construction so 
contrary to the ordinary purview of 
Congressional regulation.” The Bel- 
gier, Supra. 


[a] Advances sanctioned by the 
foreign law and made in foreign ports 
to seamen of foreign ships are so far 
legal in the United States as to be 
deductible in computation of statutory 
half wages. Sandberg v. McDonald, 
248 U. S. 185, 39 SCt 84, 63 L. ed. 200. 


[b] Statute inapplicable to ad- 
vances made in foreign ports to for- 
eign seamen of foreign ships.—The 
Talus, 248 Fed. 670, 160 CCA 570 [cer- 
tiorari granted sub nom. Sandberg v. 
McDonald, 246 U. S. 669 mem, 38 SCt 
345 mem, 62 L. ed. 930 mem, and aff 
248 U. S. 185, 39 SCt 84, 63 L. ed. 200]. 


[ec] Reason for rule.—That Sea- 
men’s Act March 4, 1915 § 11 (Comp. 
St. [1916] § 8323), prohibiting pay- 
ment of wages in advance to seamen, 
and declaring that an advancement 
shall not absolve from payment of 
wages when earned and shall subject 
the offender to criminal liability, de- 
clares the master and owner of any 
foreign ship violating the section lia- 
ble to the same penalty that the mas- 
ter or owner of a vessel of the Unit- 
ed States would be, strengthens the 
presumption that it was intended to 
deal only with acts committed with- 
in the jurisdiction of the United 
States. Sandberg v. McDonald, 248 U. 
S. 185, 39 SCt 84, 63 L. ed. 210 [aff 
sub nom. The Talus, 248 Fed. 670, 160 
CCA 570 (rev 242 Fed. 954)]. 


8. See Merchant Marine Act § 32; 
USCA’ tit=467$ 7599. 


9. Jackson v. The Archimedes, 275 
U. Si 4638, 489 SCbs1 64) sie. 72a eds 
374 [aff 11 F. (2d) 1000]; The Archi- 
medes, 10 F. (2d) 234 [aff 11 F. (2d) 


1000]. 


“The amendment, nevertheless, not 
only contained no such specific state- 
ment, but made no reference whatever 
to foreign vessels; left unchanged and 
in full force all of paragraph (e) 
which alone referred to foreign ves- 
sels, including the specific provision 
which, . . . indicated that the pro- 
hibition ‘of advance wages was in- 
tended to apply to foreign vessels only 
while in waters of the United States; 
made no change in the criminal pro- 
visions which strengthened the pre- 
sumption that Congress intended to 
deal-only with acts committed within 
the jurisdiction of the United States; 
and merely inserted the phrase 
‘whether made within or without the 
United States or territory subject to 
the jurisdiction thereof’ in paragraph 
(a) which made no reference to for- 
eign vessels. This phrase, read in the 
light of the context, is given full ef- 
fect when applied to American ves- 
sels; and thus construed is entirely 
consistent with the provision in par- 
agraph (e) relating to foreign vessels 
while in American waters. In short, 
the language of the amendment indi- 
cates no intention to extend the pro- 
hibition of the statute to advance wa- 
ges paid by foreign vessels while in 
foreign ports. Nor can such an inten- 
tion be ‘gathered from implication,’ 
or from anything in the legislative 
history of the amendment, in which 
no reference was made to foreign ves- 


sels.” Jackson v. The Archimedes, 
supra, 

10. See statutory provisions. 

ee The George W. Wells, 118 Fed. 
761. 

12. Rowlands v. Miller, [1899] 1 Q. 
Bi isbs 

13. See statutory provisions. 

14. White v. The M. M. Morrill, 78 


Fed. 509 [aff 83 Fed. 215, 32 CCA 166]. 
15. The Staghound, 97 Fed. 973. 
16. The Staghound, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 345-352] 


wages by a seaman or his assignee.17 


[$ 346] (3) Permitting Advance or Assignment 
of Part of Wages. Under a statute providing that 
“as respects wages due or accruing toaseaman .. . 
an assignment or sale thereof made prior to the ac- 
eruing thereof shall not bind the person making the 
same,”+® as construed in connection with other stat- 
utes to the effect that a seaman’s contract made in a 
form approved by the board of trade may contain 
a stipulation for payment to or on behalf of the 
seaman, conditioned upon his going to sea, of an 
amount not exceeding one month’s wages,!® it would 
seem that an assignment of an advance note for not 
over one month’s wages is valid.2° Under statutes 
regulating shipment of seamen in British vessels, 
authorizing payment of one month’s advance wages 
where they ship from a British or foreign port, and 
forbidding advance payment of more than a month’s 
wages where they ship from a British port,?! ad- 
vances of more than one month’s wages may lawfully 
be made to seamen shipped from a foreign port.?? 


Repeal of statutes permitting allotment. United 
States statutes permitting a seaman to stipulate in 
his shipping agreement before a shipping commis- 
sioner for an allotment of wages to a ereditor??”% 
were repealed as respects coastwise voyages by later 
statutes which, without express words of repeal, de- 
clared that an agreement executed before a shipping 
commissioner for a coastwise voyage should not in- 
clude a stipulation for allotment,?*% but the general 
purposes of the act, as well as some of its specific 
provisions and its necessary results, are held to in- 
dicate an intention to exclude from its operation 
shipments of seamen in foreign ports.??”4 


[§ 347] 5. Payment before Shipping Commission- 
er’? or Other Official—a. In General. Payments 
made in violation of statutory provisions requiring 
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seamen to be paid before a shipping commissioner,** 
or superintendent of mercantile marine,?° are un- 
lawful. 


[§ 348] b. Nature of Voyage. Statutes requiring 
seaman’s wages to be paid before a shipping com- 
missioner, and in terms referring to foreign voyages, 
have been held inapplicable to voyages between the 
United States and the West Indies.?¢ 


[§ 349] c. Nature of Payment. A statute provid- 
ing that “upon the completion before a shipping mas- 
ter of any discharge and settlement,’ the seaman’s 
wages shall be paid to such shipping master,?* does 
not apply to a payment made under court decree.”* 


[§ 350] 6. Necessity of Furnishing Account. Un- 
der statutes requiring the master to furnish to sea- 
men or to the shipping commissioner an account of 
wages and deductions to be made therefrom within 
a specified time before paying off or discharging the 
former,?® it has been held that the deductions re- 
ferred to are those made from wages to be paid,?° 
such as advances,*! and slop chest supplies,?? and 
that neither the expense caused by the seaman’s 
desertion,*? nor fines for misconduct,?* nor reduc- 
tion for ineapacity,®® are “deductions” within the 
meaning of the statutes. 


[§ 351] 7. Payment to Consul.?® A payment of 
the wages to a consul discharges the obligation of 
the master only when such payment is authorized by 
statute.?? 


Consul’s misapplication of funds. After the mas- 
ter has properly left a seaman’s wages with a con- 
sul, the ship is not lable for subsequent misappli- 
cation of the funds by the consul.38 


[§ 352] 8. Conditional Payment. Where the sea- 
man is entitled to his discharge,*° he is also entitled 
to the unconditional*® payment of his wages. 


36. Payment before consul on sea- 
man’s discharge see supra § 96. 


Relation of consuls to seamen gen- 


rights, and du- 


17. The Staghound, supra. 908, 30 CCA 457. 

18. See statutory provisions. 23. Appointment, 

19. See statutory provisions, ties see infra §§ 795-807. 
20. Bellamy v. Lunn, 8 Aspin. 348, 24, 


349 (so stating, but denying the as- 
signee recovery because a condition of 
the note was not performed). 


“Tt is not necessary, taking the view 
of this case that I do take, that I 
should express any opinion as to the 
validity of assignments of advance 
notes of this kind. I should, however, 
be sorry to throw any doubt upon it. 
It seems to me that an agreement to 
give such a note, payable to the sail- 
or’s assignee, might be a good stipula- 
tion within sect. 140 (1) of the Mer- 
chant Shipping Act 1894, and I do not 
think the special provisions in sect. 
140 can properly be treated as cut 
down by the general provisions in 


sect. 163. Both sections may stand to- 
gether.’”’ Bellamy v. Lunn, supra. 

21. See statutory provisions. 

22. Rowlands v. Miller, [1899] 1 
Q. B. 735; Ritchie v. Larsen, [1899] 
TOMB Tis 

22%. See statutory provisions. 

2214. Grossett v. Townsend, 86 


Fed. 908, 30 CCA 457. 


2214. The State of Maine, 22 Fed. 
734. 


[a] Allotment paid by employer 
not deductible from wages due sea- 
man.—Grossett v. Townsend, 86 Fed. 


The Alexander M. Lawrence, 
101 Fed. 135. 


[a] No defense to libel for wages. 
—Proof of such a payment is not a 
defense to the seaman’s libel for wa- 


ges. The Alexander M. Lawrence, 101 
Fed. 135. 
25. Keslake v. Board of Trade, 


[1903] 2 K. B. 453. 


[a] Subjects master to penalty for 
violation of statute.—Keslake  v. 
Board of Trade, [1903] 2 K. B. 453. 


86. The Brothers, 4 F. Cas. No. 
1,968, 10 Ben. 400; U.S. v. French, 14 
Phila. (Pa.) 497. 


27. See statutory provisions. 


28.. The Araminta, Swab. 81, 166 
Reprint 1030. 


29. See statutory provisions. 


30. Stevenson v. Hare, 23 F. Cas. 
No. 13,416, 2 Sawy. 583. 


31. Stevenson vy. Hare, supra. 
32. Stevenson v. Hare, supra. 
33. Stevenson v. Hare, supra. 
fide The Highland Chief, [1892] P. 
{a] Drunkenness.—The Highland 
Chief, [1892] P. 76. 
35. The Highland Chief, supra, 


erally see infra §§ 808-813. 


37. Hindsgaul v. The Lyman D. 
Foster, 85 Fed. 987; Heynsohn v. Mer- 
riman, 1 Fed. 728; Jones v. Sears, 13 
F. Cas. No. 7,494, 2 Sprague 43. 


eae 3 The Lyman D. Foster, 85 Fed. 


Application of payments generally 
see infra § 353. 


s9. Seaman’s right to discharge see 
supra §§ 80-91. 


40. The Lake Gaither, 40 F. (2d) 
31; The Lake Galewood, 21 F. (2d) 
987 [aff 25 F. (2d) 1020]; The Charles 
Whittemore, 11 F, (2d) 344; Mandelin 
v. Kenneally, 11 F. (2d) 344. 


{a] Illustration.—Where the sea- 
man’s contract of employment had al- 
ready been terminated by mutual 
agreement between the master and 
seaman, the latter was entitled to his 
discharge, which carried with it the 
right to unconditional payment of wa- 
ges, and where the master refused to 
pay wages unless the seaman first 
signed a statement to the effect that 
he had contracted no illness nor in- 
jury aboard, which the seaman re- 
fused to sign because he planned to 
sue the employer for injuries, the 
master’s offer of conditional payment 
was contrary to law. The Lake 
Gaither, 40 F. (2d) 31. 
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[§ 353] 9. Application of Payments.4! It has 
been held that in the absence of contrary agreement, 
payments to a seaman will be appropriated to the 
oldest service performed,*? and payments by a new 
master may properly be applied to wages earned 
under a former master.*? Other authority is to the 
effect that under the rule that, where there is no 
election as to application of payments at the time 
made, the court will apply them as required by jus- 
tice and equity,4* where payments on account of 
wages have been made by the second of two masters 
under whom the seaman served, in a suit against the 
first master for wages accruing during his command, 
the court will apply payments by the second master 
to wages accruing during the latter’s command.*® 


Appropriation of all earnings of vessel by master 
tc the payment of his own wages, to the exclusion 
of the seamen, is improper.*® 


[§ 354] 10. Release—a. In General. A seaman’s 
receipt for all wages due does not bar his claim for 
amounts actually unpaid,*’? and it has been said that 
the seaman’s release under seal should be treated as 
no more than a common receipt.*® In other words, 


Tender of conditional payment as [a] 
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If any improper practices, in 


Se Se 


the seaman’s receipt or release is prima facie proof*® 
and respectable evidence®® of payment and satisfac- 
ticn, but is not necessarily conclusive.*? 


Executed before shipping commissioner. Under 
statutory provisions to the effect that releases ex- 
ecuted by a seaman before shipping commissioners 
shall bar claims for wages,®? a seaman’s release ex- 
ecuted in compliance with statutory requirements 
will, if in other respects valid and enforceable,°® 
preclude the seaman’s recovery of the wages re- 
leased.°# 


[§ 355] b. Consideration. A seaman’s wage re- 
ceipt or release is open to attack for lack of consid- 
eration,®®> good only for the sum actually paid,®® 
and will not be effective where no payment was in 
fact made.®? His acceptance of less wages than are 
clearly and legally due him cannot be considered as 
a valid surrender of his right to the balance.°® 


Acceptance of wages to date of discharge does not 
bar the seaman’s claim for a balance of wages due.®*® 


[§ 356] c. Necessity and Sufficiency of. Execution 
before Commissioner.°° A United States statute 


cause it is sealed. A court of admi- 


[§§ 353-856. 


insufficient to bar claim for extra 
wages for delay see infra § 388. 


41. Misapplication by consul see 
supra § 351 text and note 38. 


42. The Louie Dole, 14 Fed. 862, 11 
Biss. 479. 
43. Smith v. Oakes, 141 Mass. 451, 


5 NE 824, 55 AmR 487. 
44 See Payment § 106. 


45. McCall v. U. S. Shipping Bd. 
Emergency Fleet Corp., 294 Fed. 989. 


46. The Benjamin English, 3 F. 
Cas. No. 1,306, 2 Lowell 218. 


47. See infra § 355. 


48. Savin v. The Juno, 21 F. Cas. 
No. 12,390, 1 Woods 300. 


[a] “In the admiralty an acquit- 
tance and release, under seal even, ex- 
ecuted by a seaman on the payment 
of his wages does not operate as an 
estoppel, but is treated as a common 
receipt.” Savin v. The Juno, 21 F. 
Cas. No. 12,390, 1 Woods 300, 3801. 


Distinction between receipt and re- 
lease generally see Release § 2. 


49. The Juneau, 11 F. (2d) 430; 
The David Pratt, 7 F. Cas. No, 3,597, 
1 Ware 495; Savin v. The Juno, 21 F. 
Cas. No. 12,390, 1 Woods 300; Mans- 
pera v. The Despatch, 3 Hawaii Fed. 


[a] Receipt in full intended as in- 
formal release.—The David Pratt, 7 F. 
Cas. No. 3,597, 1 Ware 495. 


50. Jackson v. White, 18 F, Cas. 
No. 7,151, 1 Pet. Adm. 179. 
51. The Juneau, 11 F. (2d) 480; 


Caffyn v. Peabody, 149 Fed. 294; Mar- 
tial v. The Eclipse, 53 Fed. 273 [aff 60 
Fed. 105, 8 CCA 505]; The David Pratt, 
Gece easy LINO. 8,997 sl Ware. 500% 
Harden vy. Gordon, 11 F. Cas. No. 6,047, 
2 Mason 541; Jackson v. White, 13 
HOAs nINO.sii,Lol, L) Pet Adm: 179% 
'Piehl v. Balchen, 19 F. Cas. No. 11,- 
137, Oleott 24; ‘The Rajah, 20 F. Cas. 
No. 11,538, 1 Sprague 199; Savin v. 
Myer duno 2 i Cas, (No, 12,390) 4 
Woods 300; Thomas v. Lane, 23 F. 
Cas. No. 13,902, 2 Sumn. 1; Mansfield 
v. The Despatch, 3 Hawaii Fed. 287. 


obtaining’ the receipt are discovered, 
the whole matter is enquirable into, 
and justice must be done, notwith- 
standing any prima facie evidence, 
arising on the face of such receipts, 
tending to foreclose investigation. 
Jackson v. White, 13 F. Cas. No. 7,151, 
1 Pet. Adm. 179. 


[b] Even a formal release under 
seal is not conclusive. The David 
Pratt, 7 F. Cas. No: 3,597, 1 Ware 495. 


Release executed before shipping 
commissioner see infra text and notes 
52-54. 


52. See statutory provisions. 


Necessity and sufficiency of execu- 


tion before commissioner see infra § 
356. 


Setting aside for “good cause” see 
infra § 358. 


53. Effect of: 
Fraud or coercion see infra § 357. 


“Good cause’ for voiding under par- 
ticular statutory provisions see in- 
fra § 358. 


54. Pettersson v. The Empire 
Transp. Co., 111 Fed. 931, 50 CCA 63; 
The Charles D. Lane, 106 Fed. 746; 
Rosenberg v. Doe, 146 Mass. 191, 193, 
15 NE 510; Jensen v. Barber SS. 
Lines, 110 Misc. 632, 180 NYS 754, 758. 


“The statute means to make the re- 
lease conclusive, if it is executed and 
attested as required, without fraud 
or coercion.” Rosenberg v. Doe, su- 
pra [quot Jensen v. Barber SS, Lines, 
supra]. 


[a] Seaman’s claim that he did not 
understand the instrument cannot 
avoid its conclusive effect. Rosen- 
berg v. Doe, 146 Mass. 191, 15 NE 510. 


55. The David Pratt, 7 F. Cas. No. 
3,597, 1 Ware 509; Jensen v. Barber SS. 
Lines, 110 Misc. 632, 180 NYS 754, 
757. 


“Whatever effect a court of common 
law might feel itself compelled to give 
to an instrument of this kind [release 
under seal], it will not follow that a 
court of admiralty will be precluded 
from looking into the consideration 
for which it was given, merely be- 


ralty is, as to all matters falling with- 
in its jurisdiction, a court of equity. 
Its hands are not tied up by the rigid 
and technical rules of the common 
law, but it administers justice upon 
the large and liberal principles of 
courts which exercise a general equity 
jurisdiction.” The David Pratt, su- 
pra [quot Jensen v. Barber SS. Lines, 
supra]. 


56. The Galloway C. Morris, 9 F. 
Cas. No. 5,204, 2 Abb. 164, 165; The 
Rajah, 20 F. Cas. No. 11,538, 1 Sprague 
199; Savin v. The Juno, 21 F. Cas. No. 
12,390, 1 Woods 300. 


“The receipt is good only for the 
sum actually paid to the libelant. A 
court of justice will not sanction or 
enforce a concession which has not 
other consideration than a refusal to 
pay a debt confessedly just and ow- 
ing.” The Galloway C. Morris, supra. 


[a] Where only one third of his 
wages had been paid a seaman, his 
agreement to take less was nudum 
pactum, and the taking of.a receipt in 
full from him did not pay the other 


two-thirds, nor did the receipt con-~ 


stitute a contract binding upon him 
not to demand the balance due him, 
and it was therefore no bar to a re- 
covery. Savin v. The Juno, 21 F. Cas. 
No. 12,390, 1 Woods 300, 301. 


57. The Eclipse, 53 Fed. 273 [aff 
60 Fed. 105, 8 CCA 505]; 


Paulina, 16° -Ro) Cass Nos” 9$:2245e8% 
Sprague 45. ' s 
[a] Whether under seal or by pa- 


rol the sailor’s receipt for wages is 
ineffective in a court of admiralty 
where there was not an actual pay- 
ment. The Eclipse, 53 Fed. 273 [aff 
60 Fed. 105, 8 CCA 505]. 


58. Jones v. U. S., 284 Fed. 721. 

59. The City of New Orleans, 33 
Fed. 688. 

60. Release before commissioner 
asi 


Bar to subsequent suit for wages see 
supra § 354 text and note 54. 


Subject to be set aside for good cause 
see infra § 358 


For later cases, developments and changes in the law see Annotations. same title and section number. 


The Mary - 


ad 


NK 


§§ 356-358] 


requiring the signing of a mutual release before a 
shipping commissioner has been held inapplicable 
to voyages to the West Indies,°! and where it does 
apply the validity of the release is not affected by 
the fact that it is not signed in the presence of the 
commissioner by both parties at the same time,°* 
or that the seal of the commissioner is not attached.** 


Under English statute requiring execution of re- 
leases before a superintendent of marine, it has been 
held that a conditional release is not a “release” with- 
in the meaning of the statute.*4 


[§ 357] d. Validity—(1) In General. Where en- 
tered into voluntarily and with full knowledge of 


> his rights, the seaman’s release may operate as a valid 


bar to further claims,®*> especially if executed be- 
fore a shipping commissioner,®*® or where the set- 
tlement is made by the seaman on advice of counsel,*7 
or made by the counsel himself acting for the sea- 
man.°* But courts will scrutinize seamen’s wage 
releases with particular care,®® may set aside or dis- 
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regard them if inequitable,”° and a seaman’s receipt 
or release is not binding where execution is shown 
to have been the result of fraud,*! duress,‘? miscon- 
ception,’* or mistake.*4 


Seamen signing a release before a shipping com- 
mission in a foreign country for all wages in order to 
secure those admittedly due them are not thereby 
deprived of the right to wages in dispute but le- 
gally due.7® 


[§ 358] (2) Setting Aside for “Good Cause” un- 
der Particular Statutory Provisions. Statutes 
amendatory of those providing that a release execut- 
ed befcre a commissioner bars wage claims,*® and 
providing that the court may set aside such a re- 
lease “upon good eause shown,”?? mean by “good 
cause” something other than fraud, duress, or un- 
due influence,** and mean that if unfair advantage 
is taken of a seaman’s necessity,“® or ignorance,®° 
his release shall not conclude the right to recover 
wages. Under the “good cause” provision a sea- 


61. —Burton v. Frye, 139 Mass. 131, 
29 NE 476. 


62. Pettersson v. Empire Transp. 
Aco... fil) Med 9315950 "CCA 63? The 
Pennsylvania, 98 Fed. 744. 


63. Rosenberg v. Doe, 
191, 15 NE 510. 


64. Collins v. Simpson SS. Co., 23 
TT, L. R. 241 [rev in part 24 T. L. R. 
alec E 
’ 65. The Belvedere, 100 Fed. 498 
[aff 108 Fed, 299, 47 CCA 338]; Kelly 
v. The Topsy, 44 Fed. 631; The Sam- 
ual E. Spring, 27 Fed. 764; Bates v. 
Seabury, 2 F. Cas. No. 1,104, 1 Sprague 
433; Hathaway v. Jones, 11 F. Cas. 
No. 6,212, 2 Sprague 56; Whiteman v. 
The Neptune, 29 F. Cas. No. 17,569, 1 
Pet. Adm. 180. 


[a] Even though made without the 
‘knowledge or consent of his proctor.— 
The Belvedere, 100 Fed. 498. 


[b] Fact. that seamen greatly 
meeded money paid them does not 
amount to legal duress or coercion in- 
validating the settlement. The Penn- 
sylvania, 98 Fed. 744. 


[c] Where seaman’s rights are 
doubtful.—It has been held that a re- 
ceipt for less than the amount due 
will not be set aside where the legal 
rights of the party were doubtful, and 
honestly contested, and opportunity 
was given him to satisfy himself in 
relation thereto. Thompson v. Faus- 
Satt, 23 i. 'Cas: No. 913,954, Pet.7C..C. 
182. 


With advice of counsel see infra 
text and notes 67, 68. 


66. See supra § 354 text and note 
‘54, 

67. The Hermon, 12 F. Cas. No. 
65411, 1 Lowell 515 (where the settle- 
ment was deliberately made by the 
seaman with the advice of his proc- 
Or). 

68. The George B. Ferguson, 140 
Fed. 955. 

[a] Rule applied.—A_ settlement 
made by a Seaman through honest and 
competent counsel, who signs a re- 
-ceipt in full for wages, bars any fur- 
ther claim for wages by the seaman. 
‘The George B. Ferguson, 140 Fed. 955. 


69. The S. W. Somers, 22 F. (2d) 
448, 

70. The Hermine, 12 F. Cas. No. 
,409, 3 Sawy. 80. 


71. Jackson v. White, 13 F. Cas. 


146 Mass. 


No. 7,151, 1 Pet. Adm. 179; Jensen v. 
Barber SS. Lines, 110 Misc. 632, 180 
NYS 754. 


[a] Fraud not proved.—Jensen v. 
Barber SS. Lines, 110 Misc. 632, 180 
NYS 754. 


72. The Fred E. Sander, 95 Fed. 
829; The Galloway C. Morris, 9 F. 
Cas. No. 5,204, 2 Abb. 164; Jackson v. 
White, 13 E.. Cas.” No. 7,151,,1 Pet. 
Adm. 179; The Ringleader, 20 F. Cas. 
No. 11,850, 6 Ben. 400; Savin v. The 
Juno, 21 F. Cas. No. 12,390, 1 Woods 
300; Somerville v. The Francisco, 22 
F. Cas. No. 13,171, 1 Sawy. 390 (hold- 
ing also that the agreement in ques- 
tion was inequitable and unjust). 


[a] Release signed while in irons 
and confined in the ship’s lazarette, in 
order to secure, discharge from the 
ship and to avoid further imprison- 
ment aboard her, is of no effect, and 
where no wages were paid the sea- 
man his release and relinquishment 
of all claims for wages signed under 
such circumstances will not bar re- 


eee, The Fred E. Sander, 95 Fed. 
oe 
[b] Apprehension of ill-treatment. 


—Where a seaman is induced to as- 
sent to his discharge, upon payment 
of a nominal sum, from just appre- 
hension of future ill-treatment, aris- 
ing from the misconduct of the mas- 
ter, Such assent is given under a spe- 
cies of duress, and is no bar to a re- 
covery of the amount actually due to 
him at the time of his discharge. 
Bates v. Seabury, 2 F. Cas. No. 1,104, 
1 Sprague 433. 


{[c] Want of money and clothing. 
—‘‘As to the fact that they consented 
to be paid off at $15.00 per month, and 
executed full releases, it is well known 
that all agreements and arrangements 
with sailors are subject to examina- 
tion in a Court of Admiralty, and, if 
unjust, will be set aside and disre- 
garded. Here it is clear that the sea- 
men were forced, by want of money 
and clothing, to accept an amount 
less than their due, and so claimed by 
them to be when it was accepted. A 
settlement so made under such cir- 
cumstances, is no obstacle to their re- 
covering the amount justly due them.” 
The Ringleader, 20 F. Cas. No. 11,850, 
6 Ben. 400, 401. 


{d] Refusal to pay current wages 
unless seaman signed receipt in full 
for all wages and agreed to look to 
master alone for payment of back 
wages.—The Galloway C. Morris, 9 F. 


Cas. No. 5,204, 2 Abb. 164. 


73. Jackson v. White, 
No. 7,151, 1 Pet. Adm. 179. 


74. jJackson v. White, supra; Jen- 
sen v. Barber SS. Lines, 110 Misc. 632, 
180 NYS 754. 


[a] Mutual mistake not shown.— 
Jensen v. Barber SS. Lines, 110 Misc. 
632, 180 NYS 754. 


75. The Moana, 236 Fed. 809. 


[a] Illustration.—Whére libelants, 
seamen who spoke a little English, 
were engaged by the assistant engi- 
neer to replace others who did not 
appear, and were informed that the 
voyage upon which they were enter- 
ing was to be from San Francisco to 
New Zealand and return, but some 
days out of port they signed articles 
providing only for a voyage to New 
Zealand, and when they reached that 
place they were discharged, signing a 
formal release to obtain their wages, 
and were not permitted to return as 
employees of the ship, because of the 
opposition of a sailors’ union of which 
they were not members, and returned 
on the ship as third cabin passengers, 
as the assistant was apparently au- 
thorized to engage the men, libelants 
were entitled to their wages for the 
return voyage, notwithstanding their 
execution of the release and signing 
of the articles, since’ circumstances 
practically compelled them to execute 
the release. The Moana, 236 Fed. 809. 


76. See supra § 354. 
77. See statutory provisions, 


78. Brown v. U. S., 283 Fed. 425, 
427. 


“This ‘good cause’ must mean some- 
thing other than fraud, duress, or oth- 
er undue influence because for these 
latter reasons the release could have 
been set aside before the enactment of 
this statute.” Brown y. U. S., supra. 


79. Cox v. Lykes, 237 N. Y. 376, 143 
NE 226, 228. 


80. Cox v. Lykes, supra. 


“The amendment means that if un- 
fair advantage is taken of their neces- 
sities or ignorance, they are no longer 
to be concluded by releases which 
throw their rights away. The courts 
under the present act may relieve 
from oppression, though it fall short 
of fraud or duress in the rigor of its 
constraint, if thereby justice will be 
done.” Cox v, Lykes, supra, 


13 F. Cas. 


1016 [56 C.J.] 


man’s release may be set aside upon proof that 
payment of wages concededly due was conditioned 
upon the seaman’s execution of an instrument re- 
leasing not only such wages but also wages in dis- 
pute,*? or under other circumstances establishing 


good cause for setting it aside.*? 


[§ 359] e. Scope and Extent. 


future wages.°* 


claims for statutory extra wages.*+ 


Other claims. 


81. Brown v. U. S., 283 Fed. 425, 
-427; Cox v. Lykes, 237 N. Y. 376, 143 
NE 226, 228. 


“Release of the whole, when the 
right is uncontested, is not a fair con- 
dition of payment of a part. There 
was room, indeed, for misunderstand- 
ing whether wages of both kinds were 
within the terms of the release, 
though it were allowed to stand as 
written. The plaintiff speaks of the 
presence of a lawyer, but what was 
said is at least consistent with advice 
and belief that any claim under the 
statute would survive for enforcement 
in the future. This much at least is 
plain. The abandonment of the statu- 
tory wages did not emerge from the 
transaction as the product of treaty 
and discussion in return for the con- 
cession of apayment withheld on rea- 
sonable grounds. We conclude that 
the release does not constitute a bar.” 
Cox v. Lykes, supra. 


“T am firmly convinced that, where 
a seaman is compelled by the master, 
owner, or commissioner to sign such 
a release before they will pay him 
the wages actually and concededly 
due him, thus taking advantage of his 
necessities and compelling him to 
abandon his claim to the very thing in 
dispute before he can receive that 
which is due him without dispute, 
there is presented a case of ‘good 
cause for setting aside the release and 
taking such action as justice may re- 
quire,’ within the meaning of the lat- 
er statute. If there were any com- 
promise of the matter in dispute, the 
release would be held to be binding; 
but where, on such release, the sea- 
man receives only what is undisput- 
edly his, and cannot even receive that 
until the release is signed, unless he 
recover it in court, I am, as I have 
said, convinced that justice requires 
that the shipowner should not be per- 
mitted to plead such release in bar of 
a claim for the only matter in dis- 
pute, when such claim is presented in 
court.” Brown v. U. S., supra. 


82. Columbia River Smoked Fish 
©o. v.. Lovsteen, 20 F. (2d) 122: The 
Juneau, 11 F. (2d) 430; Shanley v. 
U. S., 274 Fed. 691 [rev. on other 
grounds 294 Fed. 502]. 


[a] Commissioner’s denial of a 
seaman’s claim without considering it 
on the merits, and his failure even to 
note the seaman’s protest on the rec- 
ords, as where he told the seaman 
that despite the release he could later 
collect disputed wages in court if real- 
ly due, precludes use of the release 
as a receipt in full. Shanley v. U.S., 
274 Fed. 691 [rev on other grounds 294 
Fed. 502]. 

[b] “In view of the absence of the 


A disabled sea- 
man’s execution of a release and his acceptance of 
wages to date, will not necessarily bar his claim to 
Execution of releases for regular 
wages ordinarily will not be construed as barring 


A receipt in full for all claims 
signed by a seaman upon receipt of wages will not 
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[S$§ 358-361 


release claims other than for wages.°° 


[§ 360] 11. Accord and Satisfaction. 
man’s physical acceptance of an order on his em- 
ployer which he neither collected nor negotiated, 
but tendered back at the trial, does not show an 


The sea- 


accord and satisfaction barring a claim for wages.*® 


The seaman’s offer to accept a less sum than due 
in full satisfaction of his wage claim will not bar 
recovery where he in fact never took the money.** 


[§ 361] T. Interest on Wages. 
a seaman is entitled to interest on his wages from 


As a general rule 


the time they were due*®® until payment,®*® or ten- 


But 


der.°° 
wages.° 


vessel and the master from port, and 
in view of all the surrounding circum- 
stances, the court below did not err 
in setting aside and disregarding the 
releases in question.” Columbia Riv- 
er Smoked Fish Co. v. Lovsteen, 20 F. 
(2d) 122, 123. 


83. Pacific Mail SS. Co. v. Lucas, 
258) OU. S. 266, 42) S€t 308, 66° E. ved: 
614; Halvorsen v. U. S., 284 Fed. 235. 


[a] During disability.—Pacific Mail 
SS. Co. v. Lucas, 258 U. S. 266, 42 SCt 
308, 66 L. ed. 614 (release executed be- 
fore shipping commissioner). 


[b] For the voyage.—Where a sea- 
man became sick without his fault 
during a voyage, and was placed in a 
hospital at a certain port, and on his 
discharge from the hospital in a pen- 
niless condition was required to sign 
a statement that he accepted his wa- 
ges, which had been left with the 
United States consul, as payment in 
full for the voyage in order to obtain 
such wages, he was entitled to recov- 
er full wages for the remainder of the 
voyage, after a deduction of the 
amount earned in other employment 
during the time of the voyage, since 
his status was not that of a discharg- 
ed seaman, though he signed a receipt 
in full, and he did not waive his claim 
under the shipping articles by accept- 
ing such other employment. MHalvor- 
sen v. U. S., 284 Fed. 285. 


Right of disabled seaman to wages 
for whole voyage see supra § 225. 


84 Brown v. U. S., 283 Fed. 425; 
Billings v. Bausback, 200 Fed. 523, 119 
CCA 21. 


[a] For wrongful discharge.—The 
seaman’s execution of a release before 
a shipping commissioner will not be 
construed as a consent by him to his 
discharge, so as to bar a claim for 
extra wages due on discharge without 
consent before beginning of the voy- 
age. Brown v. U. 0S., 283 Fed. 425, 
427 (where the court said: ‘‘As to the 
first defense, it is not established that 
they consented to their discharge, and 
while section 4552 provides that the 
release, when signed, shall operate as 
a mutual discharge and settlement of 
all demands for wages, it does not 
provide that it shall operate as a con- 
sent on the part of seamen to an un- 
lawful discharge’’). 


{[b] Improper food.—Where a re- 
lease, executed before a Shipping com- 
missioner at the end of the voyage 
was “from all claims for wages in re- 
spect of the said past voyage or en- 
gagement,”’ it did not operate to bar 
claims for statutory compensation 
for food shortage and unwholesome 
provisions, since the latter, while te- 
coverable as ‘‘wages” is in legal con- 


interest has been denied on extra 


templation merely a form of compen- 
sation for poor or insufficient food, 
and therefore not ‘‘wages” within the 
meaning of the release executed. Bill- 
ings v. Bausback, 200 Fed. 523, 527, 
LTO CCA ZT: 


Extra wages generally see infra §§ 
362-421. 


85. The Commerce, 
3,054, 1 Sprague 34, 35. 


“The requirement of the owner that 
the mariner should sign the receipt, 
in this case, was clearly wrong. The 
practice of requiring such a receipt, 
in which upon the mere payment of 
the wages due, all claims of whatever 
kind are released to the master, own- 
ers and officers, has become so in- 
veterate that the receipt itself is ac- 
tually printed on the back of the ar- 
ticles. Every intelligent person knows, 
or ought to know, that as a release of 
anything but the claim for wages, 
such a receipt is void; and it is time 
that intelligent shipowners should 
abandon a practice, which, in the use 
often made of it, is delusive and im- 
moral. It is delusive, because the re- 
ceipt cannot be made to operate as it 
is intended; and it is immoral, because 
it attempts to obtain from the seamen, 
and sometimes causes them to believe 
that it has obtained from them, a sur- 
render of rights which they might 
otherwise enforce, without giving 
them any consideration for that sur- 
render.” The Commerce, supra. 


6 F. Cas. No. 


Seaman’s release of claim for: 
Maintenance and cure see infra § 610. 


Personal injury see Release § 24 text 
and note 74. 


Salvage see Salvage § 62. 


86. Boston v. Ocean SS. Co., 197 
Mass. 561, 83 NE 1116. 


87. Hogan v. The J. D. Peters, 78 
Fed. 368. 


88. The Elizabeth Frith, 8 F. Cas. 
No. 4,361, Blatchf. & H. 195 [mod on 
other grounds 8 F. Cas. No. 4,353, 2 
Paine 291]; The Swallow, 23 F. Cas. 
No. 13,665, Olcott 334. a 


89. The Elizabeth Frith, 8 F. Cas. 
No. 4,361, Blatchf. & H. 195 [mod on 
other grounds 8 F. Cas. No. 4,353, 2 
Paine 291]. 


90. The Elizabeth Frith, supra. 
91. The Elizabeth Frith, supra. 
[a] For short allowance.—The 


Elizabeth Frith, 8 F. Cas. No. 4,361, 
Blatchf. & H. 195 [mod on other 
Sse 8 EF. Cas. No. 4,353,.2 Paine 


Extra wages generally see infra §§ 
362-421. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


= 


ate. 


§§ 362-364] 


[§ 362] U. Extra Wages®?—1. In General. The 
seaman’s right to extra wages may be predicated up- 
on contract®* or statute.*4 


Payment to United States. Statutory extra wag- 
es?® under judicial construction of various acts of 
the federal congress,?® have been held payable in 
part to the United States.°? 


[§ 363] 2. For Extra Work®’—a. In General. A 
seaman is entitled to extra wages for extra services 
that he is not bound by his contract to perform,®® 
such as work of a character not within the scope of a 
seaman’s service.t But where the seaman is legal- 
ly obligated to perform the services, his performance 
of work outside the regular routine raises no right 
to extra wages,” and a promise to pay extra wages 
for such work is not enforceable.? 


Seamen deceived into taking a voyage different 
from that described by the shipping articles and 
‘offered extra pay for performance of work usual 
on the actual voyage but not on the stipulated voy- 
age, are entitled to such extra pay, the contract 
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therefor being valid,* and if the amount thereof is 
less than reasonable and the seamen were under 
duress in making the agreement, they may also re- 
cover the difference between the stipulated extra 
pay and the amount of extra pay which is reasona- 
ble compensation for the services performed.’ 


Services not benefiting ship. Where there is no 
express contract to pay for the alleged extra serv- 
ices, and they are not of a character clearly beneficial 
to the ship, extra pay for such alleged extra services 
may be denied.® 


[§ 364] b. Overtime.” There is authority broad- 
ly to the effect that a seaman cannot recover extra 
wages for overtime,’ and extra wages have been 
denied where the necessity for overtime arose from 
exigencies of the voyage.® But recovery of extra 
wages is ordinarily permitted for overtime work 
not reasonably necessary for preservation of ship or 
vargo,’° or not within agreed working rules obligat- 
ing seamen to work overtime without extra pay 
under specified econditions;1+ as where the seaman 


/#H. Cas. No. 11,269, Gilp. 193; 


92. Interest on see supra § 3861 
text and note 91. 


Pleading and evidence in proceeding 
to recover extra wages see passim in- 
fra §§ 462-466, 468-477. 


Release of regular wages as not 
barring claim for extra wages see su- 
pra § 359 text and note 84 

93. Express contract for increased 
pay: 

Generally see supra § 166. 

Promise to pay extra wages for extra 
work see passim infra §§ 363-367. 
Implied contract or quantum meru- 

it see passim infra §§ 363-367. 

Promotion entitling seaman to in- 

creased rate of pay see supra § 169. 


$4. Extra wages awarded as com- 
pensation or penalty for: 


Cruel treatment see infra § 377. 
Delay in payment see infra §§ 378- 
397. 


Discharge: 
In foreign port see infra §§ 408-421. 


Of wrongful character see infra §§ 
398-407. 
Failure to serve antiscorbutics as not 
ene for extra wages see infra § 
368. 


Food deficient in quantity or quality 


see infra §§ 369-376. | 

95. See infra §§ 369-421. 

96. See statutory provisions. 

S7a0 Conin W. Weld: 5 oh. Cais. No: 


2,953, 2 Lowell 81; Pool v. Welsh, 19 
Pray v. 
US; 10-Ct. ‘Cl, 453. See-Grifithy v: 
WU, S., 24 Ct. Cl. 160 (recognizing rule 
and construing consular regulations 
relative to collection of extra wages 
where there was a collusive ‘“deser- 


tion” in a foreign port). 


98. Changing rate of pay by ex- 
press contract generally see supra §§ 
#65, 166. 


Promotion as entitling seaman to 
increased pay see supra § 169. 


99. Johnson y. The Frank S. Hall, 
38 Fed. 258; The Exchange, 8 F. Cas. 
No. 4,594, Blatchf. & H. 366; Aikake 
v. The Hibernia, 2 Hawaii 463; Clut- 
terbuck v. Coffin, C. & M. 273, 41 ECL 
153, 174 Reprint 504, 3 M. & G: 842, 42 
ECL 438, 133 Reprint 1379; Hicks v. 
Walker, 4 Wkly. Rep. 511. 


Overtime see infra § 364. 


\ 


1. Aikake v. The Hibernia, 2 Ha- 
waii 463. 


{a] Caulking bottom and copper- 
ing throughout where ship was in 
port, and other laborers could have 
been hired. Aikake v. The Hibernia, 
2 Hawaii 463. 


- 2 The Potomac, 72 Med. 535, 19 
CCA 151 [rev 66 Fed. 348]; Harris v. 
Watson, Peake 102, 170 Reprint 94. 


3S. The Potomac, 72 Fed: 535, 19 
CCA 151 [rev 66 Fed. 348]; Harris 
v. Watson, Peake 102, 170 Reprint 94. 


4 The Brookline, 4 F. Cas. No. 
1,937, 1 Sprague 104. 


5. The Brookline, supra, 


[a] Loading guano.—Where sea- 
men shipped for a voyage to the Hast 
Indies, but the intent of the owners 
was never to send the ship there but 
rather to send her to the island of 
Ichaboe, to load guano, where she in 
fact went, and the seamen refused to 
work at loading guano on the ground 
that they had been deceived as to the 
destination and nature of the voyage, 
but on the master’s threatening them 
with dire punishment if they per- 
sisted in such refusal, and on reflec- 
tion that Ichaboe was a barren is- 
land from which they could not es- 
cape if they left the ship, the seamen 
agreed to load guano at three pence 
per ton in addition to wages, and it 
further appeared that loading guano 
was: dangerous to health, disagree- 
able because of noxious odors, and 
that there was also danger of the 
forty foot high sides of the guano 
pit caving in and killing seamen 
working in the ten foot space at the 
bottom; in view of the deception and 
duress practiced upon the seamen, 
and the disagreeable and dangerous 
character of the work performed, the 
court awarded them both the extra 
pay agreed upon at Ichaboe and also 
additional compensation sufficient to 
constitute a reasonable amount un‘der 
the circumstances. The Brookline, 4 
F. Cas. No. 1,947, 1 Sprague 104. 


6. The Harvest, 11 F. Cas. No. 6,- 
LS.) Olcott 271. 


[a] Sleeping on board vessel at 
night in port, unless specially stipu- 
lated, does not impart a right to ex- 
tra compensation therefor to a ship- 
keeper, where for all that appears his 
doing so may have been merely a pri- 
vate privilege or advantage granted 
him as a favor. The Harvest, 11 F. 


Cas, No. 6,175, Olcott 271. 


7. Seaman’s general duty to work 
overtime see supra § 113. 


8. Harrison v. Dodd, 12 Aspin. 503. 


“For the wages contracted for in 
the articles the seaman is bound to 
give his full services, and there is 
no such thing recognized as overtime 
or payment in respect of overtime 
merely because the seaman is called 
upon to work for longer hours than 
are expected by the parties when they 
enter into the contract. It is a con- 
tract as to which one cannot foresee 
all that will happen upon the voyage.” 
Harrison v. Dodd, supra. 


9. Harrison v. Dodd, supra. 


[a] Where one of the firemen be- 
came ill, so that the others were ob- 
liged to work longer than customary 
to keep the ship going, extra wages 
could not be recovered for overtime. 
Harrison v. Dodd, 12 Aspin. 5038. 


10. The Mount Everest, 17 F. (2d) 
478; The Carrier Dove, 98 Fed. 313; 
The Lakme, 93 Fed. 230; Jensen v. 
Barber SS. ‘Lines, 110 Misc. 632, 180 
NYS 754. 


[a] Extra work exacted merely to 
save expenses or to increase the 
profits of the voyage entitles the sea- 
man to extra wages. The Carrier 
Dove, 98 Fed. 313. 


[b] In the absence of an actual 
emergency seamen compelled to per- 
form extra work should be paid extra 
wages. The Lakme, 93 Fed. 230. 


[ec] Under compulsion or contract. 
—‘‘Where they perform such extra 
labor under compulsion, they are en- 
titled to receive a reasonable amount 
of extra wages; and where the serv- 
ice is performed voluntarily, but un- 
der inducement by promises of the 
master for extra compensation, they 
are entitled to receive the reward 
ao eal The Lakme, 93 Fed. 230, 

11. Jensen v. Barber SS. Lines, 110 
Misc. 632, 180 NYS 754. 


[a] Illustration.—Where the arti- 
cles provided that in event of a gen- 
eral change in wages while the vessel 
was away, said change should take 
effect from date of its general adop- 
tion, an agreement between associa- 
tions of seamen and = shipowners 
shortening hours and providing for 
overtime was a general’ change of 
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is unnecessarily compelled to work during days or 
hours customarily free from duty.” 


Time off may be deducted from overtime in the 
computation of extra wages for extra work where 
the contract permits,!3 but the burden rests upon 
the employer to prove that time off was in fact giv- 


ene 


[§ 365] c. Impending Peril and Actual Shipwreck. 
There is authority holding that in event of wreck 
or impending disaster seamen are obligated to ren- 
der such extra services as may be necessary with- 
out extra compensation,’® and that an agreement to 
pay them extra wages made to induce performance 
of extra work under such circumstances is unen- 
Other authority is to the effect that [§ 
seamen performing extra work in connection with 


forceable.1& 


wages within the meaning of the arti- 
cles so as-to entitle plaintiff to extra 
pay for work in excess of the time 
stipulated by the general agreement. 
Jensen v. Barber SS. Lines, 110 Misc. 
632, 180 NYS 754. 


[b] Working rule construed.— 
Working rule 1, providing that sea- 
men are not to receive extra compen- 
sation for work done for the safety 
of the vessel, cargo, passengers, and 
crew, contemplates work of an un- 
usual and extraordinary character, 
and not the ordinary routine work, 
and therefore ‘does not preclude re- 
covery of extra wages for overtime 
work of a routine character. Jensen 
v. Barber SS. Lines, 110 Misc. 632, 
180 NYS 754. 


12. The Carrier Dove, 98 Fed. 313; 
The Lakme, 93 Fed. 230; Jensen v. 
Barber SS. Lines, 110 Misc. 632, 180 
NYS 754. 


[a] Sunday work.—The Carrier 
Dove, 98 Fed. 313 (Seamen compelled 
to unload cargo on Sunday merely to 
increase the profits of the voyage and 
without compelling necessity of bad 
weather or danger to the vessel, were 
entitled to extra pay for such extra 
work. In this case there was no ex- 
press promise to pay extra wages, and 
a clause in the shipping articles re- 
quiring Sunday work was construed 
as obligating seamen to labor on Sun- 
day only in so far as essential to 
preservation of ship or cargo or as 
customary with respect to regular 
ship’s routine). 


{b] Legal holiday.—The Lakme, 93 
Fed. 230 (seamen discharging cargo 
on the Fourth of July, where there 
was no imminent peril and no con- 
tractual obligation to ‘do so, who were 
promised pay at the rate of forty 
cents an hour for such labor, were 
legally entitled thereto). 


{c] Working week-days beyond 
number of hours specified by contract. 
—Jensen v. Barber SS. Lines, 110 
Mise. 632, 180 NYS 754. 


13, Gordon v. U. S., 298 Fed. 555; 
Valentine v. Gow, [1921] S. C. 435. 


{a] Illustration.—Where seamen 
claimed overtime of fifty hours, and 
it appeared that time off of eleven 
hours had been given the men at sea, 
extra wages were awarded for thirty- 
nine hours overtime. Gordon vi U. 
S., 298 Fed. 555. 


14. Gordon v. U. S., supra. 


[a] Ship’s log is the best evidence 
as to the fact of time off, although it 
may be established by other evidence 
if of a proper character. Gordon vy. 
U. S., 298 Fed. 555. 
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[§§ 364-366 


saving their wrecked ship and its cargo are en- 


titled not only to regular wages,!” but also to addi- 


tional ecompensation,'® which has been regarded as 
distinet from salvage.+® 
tion has, however, been referred to as in the nature 
of salvage,?° of a special?! or qualified?” description. 
Such additional compensation is payable not only 


Such additional compensa- 


out of fragments of the ship that may be pre- 


15. The C. F. Bielman, 108 Fed. 
878; The Carrier Dove, 98 Fed. 313, 
314; The Potomac, 72 Fed. 535, 536, 
19 CCA 151; Miller v. Kelly, 17 F. 
Cas. No. 9,577, Abb. Adm. 564. 


“Seamen are bound, without extra 
compensation, to render extra labor 
and services to save the vessel and 
cargo in case of wreck or impending 
calamity.’’ The Potomac, supra. 


“Mariners are required to make all 
exertions which may be necessary at 
any time to save the ship. from 
threatened destruction or injury, 
without compensation in addition to 
their stipulated wages.” The Carrier 
Dove, supra. 


16. The C. F. Bielman, 108 Fed. 
878; The Potomac, 72 Fed. 535, 19 
CCA 151; Walsh v. Smith, 6 New- 
foundl. 35. 


[a] Unloading cargo to lighten 
waterlogged ship while she was in a 
temporary harbor of refuge was ex- 
tra work falling within the ‘duty of 
seamen to save their vessel from 
peril, and a contract to pay extra 
wages to seamen refusing to do such 
work without extra compensation was 
unenforceable, the seamen being en- 
titled to no extra pay for such work 
under such circumstances. The Po- 
tomac, 72 Fed. 535, 19 CCA 151 [rev 
66 Fed. 348]. 


17. See supra §§ 195, 196. 


18. The Aguan, 48 Fed. 320; Anon- 
ymous, 1 F. Cas. No. 430; The Bow- 
diteh, a3, Bs Casi No, D7, sy wWarert1; 
The Dawn, 7 F. Cas. No. 3,666, 2 
Ware 126. 


“It is competent for the court to 
award additional recompense, in cases 
of extraordinary danger and _ gal- 
lantry.’” Mesner v. Suffolk Bank, 17 
F. Cas. No. 9,493. 


[a] Compensation pro opera et la- 
bore should be paid as well as wages. 


The Dawn, 7 F. Cas. No. 38,666, 2 
Ware 126. 
[b] “According to the circum- 


stances of the case”? seamen remain- 
ing by the wreck and rendering their 
best services to rescue the property 
from destruction may be entitled to 
a compensation additional to wages 
and in the nature of salvage. The 
Bowditch, 3 F. Cas. No. 1,717, 3 Ware 
uals 


{c] Reason for rule.—‘‘That they 
may not rest satisfied with saving 
what is merely sufficient to pay their 
wages, and may be induced to per- 
severe in their exertions so long as 
the chance of saving anything re- 
mains, the law, from motives of pol- 


served,?3 but also out of savings of the cargo.?* — 


Seamen employed under a contract expressly pro- 
viding for payment of salvage in certain contingen- 
cies cannot recover compensation distinet from and 
in the nature of salvage for extraordinary services 
rendered after stranding of their ship.?° 


366] d. Shipping Becoming Short-Handed. 
Seamen bringing a vessel home without her cus-_ 


icy, allows them, according to the 
circumstances and merits of their 
services, a further reward in the na- 
ture of salvage. The wages are to be 
paid exclusively from the materials 
of the ship, but the salvage is a gen- 
eral charge upon the whole mass of 
property saved. It is not, however, 
intended to be said that they can 
claim as general salvors, that is as 
persons who being under no obliga- 
tion to the ship engage in this serv- 
ice as volunteers, or that they are en- 
titled to be rewarded at the same 
liberal rate. Such a ruling might 
sometimes increase the hazards in- 
stead of contributing to the safety of 
commerce. A crew, who had from any 
cause become dissatisfied with their 
officers or owners, might be willing 
to see the vessel placed in danger, at 
the risk of some personal peril to 
themselves, in the hope of obtaining a 
large reward for rescuing her. But 
they are to be allowed a reasonable 
compensation pro opera et labore, as 
the rule is laid down in many of the 
old ordinances boni viri arbitrio. If 
the disaster happens in a foreign 
country, it ought to be at least a sum 
sufficient to pay the expenses of their 
return home. Such, I think, are the 
principles of the general maritime 
law.”” The Dawn, 7 F. Cas. No. 3,666, 
2 Ware 126. 


Expenses of return nome tolowa 
wreck see supra §§ 103, 


19; The “Dawn, 778. we No. 3,- 
666, 2 Ware 126. 


20. The Bowditch, 3 F. Cas. No. 1,- 
717, 3 Ware 71; The Dawn, 7 F. Cas. 
No. 3,666, 2 Ware 126. 


Seaman’s right to salvage as such 
see Salvage passim §§ 64-69. 


21. Mesner yv. Suffolk Bank, 17 F. 
Cas. No. 9,493. 


22. Mesner v. Suffolk Bank, supra. 


23. The Dawn, 7 F. Cas. No. 3,666, 
2 Ware 126. 


24. The Dawn, supra. 


[a] Being of the nature of a 
salvage reward, it may be allowed, as 
well against the savings of the cargo, 
as against the fragments of the ship. 
ine Dawn, 7 F. Cas. No. 3,666, 2 Ware 


25. Danielson vy. Libby, 114 Wash. 
340, 195, P87. 


[a] Right to compensation is con- 
trolled by the express contract and 
the seamen are either entitled to the 
salvage allowed under specified condi- 
tions, or they are entitled to nothing 
in the way of compensation additional 
to regular wages. Danielson v. Libby, 
114 Wash. 340, 195 P 37. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 366-371] 


tomary complement of men, may thereby become en- 
titled to extra wages for extra work,?® as where 
the vessel is so short-handed as to be unseaworthy.?? 
On the other hand, it has been held that a contract 
to pay seamen extra wages for extra services in 
bringing a vessel home short-handed following de- 
sertion of part of her crew is unenforceable,?* be- 
cause without consideration.?°® 


[§ 367] e. Seaman Serving in Dual Capacity.°° 
A seaman engaged in one capacity and serving in 
two capacities may be entitled to extra pay for 
the extra service rendered in the second capacity. 


[§ 368] 3. Failure To Serve Antiscorbutics. 
Failure to furnish seamen the antiscorbuties required 
by statute,®? does not give the seamen any right to 
extra wages,*° the penalty imposed for such failure 
not enuring to the seamen’s benefit.34 


[§ 369] 4. Food Deficient in Quantity or Quality 
—a. In General. Statutory extra wages for poor or 
insufficient food are not “wages” in the sense of com- 
pensation for services,?® but are to be regarded as 
compensation for poor or insufficient food?® recoy- 
erable as wages.°7 


[§ 370] b. Shortage*S—(1) In General. Under 
statutes providing for extra wages or compensation 
where the allowance of provisions required by law 
to be furnished the seamen is reduced,?® extra wages 
are recoverable, in proportion to the shortage,*° 


. whether there is a general reduction in all kinds of 


26. The Superior, 270 Fed. 283. 


[a] Under Norwegian Maritime 
Code, seamen, who brought home a 


SEAMEN 


ficient consideration for the promise 
of an advance of wages). 


30. Change of rank or rating as 
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food,*+ or a shortage only in some kinds.** Where 
the statute imposes liability for extra wages for a 
shortage arising from an insufficient supply at the 
inception of the voyage,** to recover extra wages li- 
belant must show not only that the crew were put 
on short allowance during the voyage,** but also 
that the vessel left port with an amount of 1x 
visions less than that required by law.*® 


Seaman personally furnishing provisions to make 
up a shortage is entitled to their value, as wages, in 
so far as furnished for his own use.*® But for sup- 
plies furnished by him to other members of the crew, 
his claim is that of a materialman.*? 


[§ 371] (2) Use of Substitutes. Furnishing an 
excess of foods of kinds other than those prescribed 
does not excuse failure to furnish a sufficient sup- 
ply of the required foods,*® unless the food furnished 
is a proper substitute for that of which the allow- 
ance is reduced, and of which a proper supply could 
not be obtained, and the case thus comes within the 
statutory provisions allowing the court to refuse or 


reduce the extra wages ordinarily awarded for short- 
age.*® 


Bread. Under statutes prescribing a specified al- 
lowance of bread and providing for payment of ex- 
tra wages in event of a shortage,°° it has been stated 
that flour cooked by the ship’s cook into good and 
wholesome bread may be a substitute for the usual 
ship’s bread.5t But it has been held that other 


F. Cas. No. 3,018, 1 Sprague 188 [foll 
The Mary Paulina, 16 F. Cas. No. 9,- 
224, 1 Sprague 45; The Mary, 16 F. 
Cas. No. 9,191, 1 Ware 465, and dis- 


ship after it had been abandoned by 
half of the crew under orders of the 
master, are entitled to extra wages 
for performing a task not contem- 
plated when the articles were signed, 
though they are not entitled to 
salvage. The Superior, 270 Fed. 283. 


27. Hartley v. Ponsonby, 7 BE. & B. 
872, 90 ECL 872, 119 Reprint 1471. 


{a] Original contract nullified.— 
Where a vessel becomes so short- 
handed that she is in effect unsea- 
worthy, the seamen are released from 
their original contract of service so 
far as to be free to contract for ex- 
tra pay for the extra work of com- 
pleting the voyage with an insufficient 
crew, and may therefore recover ex- 
tra wages for such extra services in 
accordance with the new contract. 
Hartley v. Ponsonby, 7 H. & B. 872, 90 
ECL 872, 119 Reprint 1471. 


23. Stilk v. Myrick, 2 Campb. 317, 
170 Reprint 1168; Harris v. Carter, 
Re oZe Es. DOO, O01 ECL 559, 118 Reprint 
1251. 


29. Stilk v. Myrick, 2 Sie 317, 
170 Reprint 1168. 


[a] Desertion of part of crew is an 
emergency within contemplation of 
the original articles and under such 
articles the seamen are bound to per- 
form without extra pay all extra serv- 
ices which may result from emergen- 
cies, and where on desertion of two 
men a master unable to fill their 
places promised to divide their wages 
equally among the remaining seamen, 
such promise was unenforceable be- 
cause lacking consideration. Stilk 
v. Myrick, 2 Campb. 317, 170 Reprint 
1168 (where the court further stated 
that if the captain capriciously dis- 
charges a portion of the crew, the 
others may not be compelled to take 
the whole ‘duty upon themselves, and 
their agreeing to do so may be a suf- 


affecting wages see supra §§ 168, 169. 


31. Mansfield v. The Despatch, 3 
Hawaii Fed. 287. See Thompson v. 
Nelson, Sita, 1913p 2 KV Be 523 
(where extra pay for services in dual 
capacity was denied because not men- 
tioned in a written contract of em- 
ployment). 


[a]. Mate acting also as pilot.— 
Mansfield v. The Despatch, 3 Hawaii 
Fed. 287. 


32. See supra §§ 128-130. . 
33. Petersen v. J. F. Cunningham 
Co., 77 Fed. 211. 


[a] Failure to serve lime juice, or 
other antiscorbutics, as required by 
U. S. Rev. St. (1878) § 4569, does not 
confer on the crew any right in the 
penalty in the nature of additional 
wages. Such right is confined to 
cases of failure to furnish such pro- 
visions as are required by U. S. Rev. 
St. (1878) § 4562. Petersen v. J. F. 
Cunningham Co., 77 Fed. 211. 


34. The Rence, 46 Fed. 805. 


Damages for breach of duty to fur- 
nish antiscorbutics see supra § 130. 


35. Billings v. Bausback, 200 Fed. 
528, LL ICCAL21, 


36. Billings v. Bausback, supra, 
37. Billings v. Bausback, supra. 


38. Damages additional to extra 
wages for: 


No allowance see supra § 126. 
Short allowance see supra § 125. 
Unwholesome food see supra § 127. 


Release of claim see supra § 359 
text and note 84 [b]. 


39. See statutory provisions. 


40. Petersen v. J. F. Cunningham 
Co., 77 Fed. 211; Collins v. Wheeler, 6 


\ 


appr Coleman v. Harriet, 6 F. Cas. 
No. 2,982, Bee 80]; The Hermon, 12 
EF. Cas. No. 6,411, 1 Lowell 515. 


Amount and extent of recovery see 
infra § 376. 


41. The Amalia, 3 Fed. 652; Col- 
lins v. Wheeler, 6 F. Cas. No. 3,018, 1 
Sprague 188; The Josephine, Swab. 
152, 166 Reprint 1069. 


42. The Edward R. West, 212 Fed. 
287; The Mary Paulina, 16 F. Cas. 
No. 9,224, 1 Sprague 45. 


[a] Butter, sugar, potatoes, 
onions.—The Edward R. West, 
Fed. 287. 


Use of substitutes see infra § 371. 
43. See statutory provisions. 


Fry See cases infra text and note 


45. The Childe Harold, 5 F. Cas. 
No. 2,676, Olcott 275; The Elizabeth 
v. Rickers, 8 F. Cas. No. 4,353, 2 
Paine 291 [mod 8 F. Cas. No. 4,361, 
Blatchf, & H. 195]; Ferrara v. The 
Talent, 8 F. Cas. No. 4,745, Crabbe 
216; The John L. Dimmick, 13 F. 
Cas. No. 7,355, 3 Ware 196. 


and 
212 


46. The Rodney, 20 F. Cas. No. 
11,993, Blatchf. & H. 226. 

47. The Rodney, supra. 

48. Broux v. Ivy, 62 Fed. 600. 

49. The Belvidere, 90 Fed. 106. 

[a] Where no suffering or sick- 


ness was caused by the short allow- 
ance, extra wages have been denied. 
The Belvidere, 90 Fed. 106. 


50. See statutory provisions. 
51. The Hermon, 12 F. Cas. No..-6,- 
411, 1 Lowell 515 (where, however, 


the quantities were short aside from 
the question of substitution), 
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and distinctly different foods are not acceptable sub- 
stitutes,®? and stated that no substitute nor equiva- 
Jent is contemplated by the statute.°% 


[§ 372] (3) Excusable Shortage. There is au- 
thority to the effect that the penalty of paying ex- 
tra wages will not be imposed for an accidental,°* 
or unintentional®® shortage accruing without negli- 
gence, nor for a shortage arising from sharing food 
with the crew of a ship in distress.°®° But prolonga- 
tion of the voyage by reason of bad weather®’ or ac- 
cident®®’ has been held insufficient excuse for short- 
ening the seaman’s food allowance. 


Where statute specifies particular excuses for 
shortage, ordinarily no other excuses will serve to 
avoid imposition of the extra wage penalty.°® 


[§ 373] c. Poor Quality. Statutes allowing re- 
covery of extra wages for food “bad in quality or 
unfit for use,’’®® contemplate that the food shall be 
so poor as to be actually unfit for use.*? 


[§ 374] d. Necessity and Sufficiency of Complaint 
by Seaman. To become entitled to extra wages for 
“poor or bad quality food, it is ordinarily necessary 
for the seaman first to make a complaint to the mas- 
ter or other officer,®? and such complaint should be 
made during the voyage.*°* But where there is no 


52. Petersen v. J. F. Cunningham | remedied.—‘‘When 


Co., 77 Fed. 211; The Mary Paulina, 


SEAMEN 


the food furnished them in circum- 


“7 


[§§ 371-376 


opportunity for the complaint to effect a remedy of 
conditions, the seaman’s failure to demand compli- 
ance with statutory requirements will not preclude 
his recovery of extra wages,°* ds where the omitted 
articles of food were not on the ship.®° 


[§ 375] e. Acquiescence of Seamen. Seamen are 
not estopped from suing for the extra compensation 
by their agreeing on shipboard to acquiesce in the 
short allowance.°®® 


[§ 376] f. Amount and Extent of Recovery. The 
length of time for which extra wages may be awarded 
for shortage of food, is the number of days that 
the shortage continued.*? Under statutes providing 
that for a reduction in allowance of any provisions 
required by statute the seaman shail receive not 
exceeding fifty cents a day if his allowance is reduced 
one third or less, and not exceeding one dollar a day 
if reduced by more than one third, and further spec- 
ifying scales of particular foods to be served,®* the 
allowance attaches to a reduction in each article of 
food required®® and not to an aggregate reduction.”° 
In other words, there can be a reduction entitling 
the seaman to the extra wage allowance even though 
all the articles of food required do not fall below 
the specified percentage,*! a deficiency in one ar- 
ticle being sufficient.7? The amount of extra wages 


dissatisfied with 69. Nelson v. Patsel, 232 Fed. 682, 
146 CCA 608; The Edward R. West, 
212 Fed. 287. 


16 F. Cas. No. 9,224, 1 Sprague 45. 


fa] Pastry one-third flour and 
two-thirds copra.—Petersen v. J. F. 
Cunningham Co., 77 Fed. 211. 


[b] Over-abundance of meat, fresh 
or salted, is not an acceptable substi- 
tute for brea'd. The Mary Paulina, 
16 F. Cas. No. 9,224, 1 Sprague 45. 


53. Petersen v. J. F. Cunningham 
Co., 77 Fed. 211. 


54. The Elizabeth v. Rickers, 8 F. 
Cas. No. 4,353, 2 Paine 291 [mod 8 
F. Cas. No. 4,361, Blatchf. & H. 195]. 


55. The Elizabeth v. Rickers, su- 
pra. 


56. Burdett v. Williams, 27 Fed. 
alee 


57. Petersen v. J. F. Cunningham 
Co., 77 Fed. 211. 


58. Petersen v. J. F. Cunningham 
Conesupra. 

59. Nelson v. Patsel, 232 Fed. 682, 
146 CCA 608. 


[a] If cook told master, before 
sailing, that he had sufficient provi- 
sions, and in reliance on his cook’s 
false report as to provisions the mas- 
ter sailed with a supply inadequate 
for the voyage, the cook’s statement 
would not relieve the employer from 
liability for a subsequent shortage, 
as it is not an excuse specified by the 
statute. Nelson y. Patsel, 232 Fed. 
682, 146 CCA 608. 


60. See statutory provisions. 


61. The Silver Shell, 255 Fed. 340; 
The Edward R. West, 212 Fed. 287. 


[a] Something worse than poor 
cooking or poor seasoning of good 
food must be shown to entitle a sea- 
man to extra wages for food “bad in 
quality or unfit for use.” The Ed- 
ward R. West, 212 Fed. 287. 


62. The Rosemary, 9 F. (2d) 980 
[aff 9 F. (2d) 982]; Ryan v. The 
Willscott, 3 Hawaii Fed. 104. 


[a] In order that trouble may he 


stances such as here, seamen should 
through appropriate channels on ship- 
board make known their complaints, 
and it is only reasonable that they 
should do so, to the end that relief 
may then and there be afforded, if the 
claims are well founded.” The Rose- 
mary, 9 -EY (2d). 980, (981 Laffi 79 Gk: 
(2d) 982). 


[b] Under contract.—“It seems to 
me to be a fair construction of the 
contract that it was intended by this 
provision that the statute allowing 
extra wages to sailors for shortage 
or poor quality of food, may only be 
appealed to where this provision has 
been followed out by the crew or any 
member thereof, without relief; and I 
suggest as a reasonable rule of prac- 
tice which this court is likely to fol- 
low in the future, that where no com- 
plaint has been made as called for 
by the provision referred to in the 
shipping agreement, a seaman may 
not set the machinery of a court of 
admiralty in motion to try a charge of 
breach of such shipping agreement.’”’ 
Ryan v. The Willscott, 3 Hawaii Fed. 
104, 107. : 


63. The Rosemary, 9 F. (2d) 980 
[aff 9 F. (2d) 982). 


[a] Afterthought.—W here the 
seaman’s complaint as to bad food is 
made at the end of the voyage, and as 
a mere afterthought, extra wages will 
be denied on the theory that if there 
had been any just ground of com- 
plaint it would have been made dur- 
ing the voyage. The Rosemary, 9 F. 
(2d) 980 [aff 9 F. (2d) 982] (where 
seaman’s claim that he was afraid to 
complain sooner was not supported 
by the evidence). 


64. Billings v. Bausback, 200 Fed. 
523, 119 CCA 21. 


65. Billings v. Bausback, supra. 
66. Broux v. The Ivy, 62 Fed. 600. 


67. The Mary, 16 F. Cas. No. 9,191, 
1 Ware 465. 


68. See statutory provisions. 


70. Nelson v. Patsel, 232 Fed. 682, 
146 CCA 608; The Edward R. West, 
212 Fed. 287, 290. 


“The only remaining question in the 
case is whether an award should be 
made of 50 cents a day for each li- 
belant, as provided, where the reduc- 
tion does not exceed one-third of the 
statutory allowance, or whether $l a 
day should be allowed, as provided 
where the reduction does exceed one- 
third of such allowance. If the statu- 
tory provision concerning one-third 
of the allowance contemplates the to- 
tal amount of provisions to be fur- 
nished, the reduction in the present 
case would not exceed it. If it con- 
templates a shortage of the allowance 
of a single article of provision, for 
which no substitute is provided, the 
shortage did exceed it. It is con- 
cluded that the separate articles of 
provision are contemplated, and not 
the total amount. That this is the 
meaning of the statute is not only to 
be gathered from the reading of sec- 
tion 4568, which provides, ‘If state 
the allowance of any of the provisions 
- os. US weduced.... . ‘the ‘seamen 
shall receive, by way of compensa- 
tion,’ ete.; but the difficulty of de- 
termining the relative quantity of 
provisions furnished—where part of 
the required schedule is to be meas- 
ured by weight, as meat and bread, 
and part by quantity, as rice, mo- 
lasses, and pickles—points to the 
same conclusion. Further, the re- 
sultant hardship might be much 
greater if the total deprivation was 
of ‘one article, as water or flour, 
though less than one-third of the to- 
tal allowance, than that caused by 
withholding more than one-third of 
the allowance, if the deduction were 
somewhere near evenly distributed 
throughout the entire list.” The Ed- 
ward R. West, supra. 


71. Nelson v. Patsel, 232 Fed. 682, 
146 CCA 608. 


72. Nelson v. Patsel, supra. 


—— —_— e_?_200— 0 $$ $l“ 
For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 376-380] 


awarded for serving the men food of bad quality 
cannot exceed that prescribed by applicable statu- 
tory provisions.73 


Particular amounts awarded as extra wages, in 
accordance with circumstances and applicable stat: 
utory provisions, for shortage’* or poor quality?® 
are set forth in the notes. 


[§ 377] 5. For Cruel Treatment. Statutes provid- ° 


ing that in all cases where deserters are apprehend- 
ed, if the consul or commercial agent is satisfied on 
inquiry that the desertion was caused by cruel or un- 
usual treatment, the mariner shall be discharged and 
receive a specified amount of extra wages,’*® have 
been construed as not limited in scope to eases of de- 
sertion,’’ and as conferring the right to extra 
wages upon seamen quitting because of cruel treat- 
ment even though not deserters.*® 


_ [§ 378] 6. For Delaying Payment’°—a. In Gen- 
eral. Statutes providing that every master “or own- 
er” who, “without sufficient cause,” refuses or neg- 
lects to make payment of wages in the manner re- 
quired by law shall pay to the seaman a sum equal 
to one or more day’s pay for each day’s delay,®°® are 
designed to protect seamen from the abuse of with- 


73. The Rence, 46 Fed. 805. 


[a] One dollar a day during the 
time of the continuance of the sup- 


| SEAMEN 


them, might rob them of their wages, 
by treating them as deserters not 
worthy of being reclaimed. 


ree Cele oem 


holding their pay without adequate reason,®! to pre- 
vent the subjection of seamen to expense while 
waiting for a settlement,*? and to compensate them 
for such delay by extra wages,®* awarded as an 
incident to the claim of regular wages** and as a 
liquidated indemnity for such delay and its result- 
ant expense to the seaman.®° The liability imposed 
is not exclusively compensatory,®® but is also de- 
signed to prevent, by its coercive effect, arbitrary re- 
fusals to pay wages,** and to induce prompt payment 
when payment is possible.** In connection with 
the penal purpose of the statutes it has been said that 
they are intended to prevent injustice by arbitrary 
withholding of wages rather than to afford a fixed 
ratio of liquidated damages,*® and such statutes have 
been held subject to the rule of strict construction,?° 
applicable to penal statutes generally.®* 


[§ 379] b. Necessity and Sufficiency of Demand.°? 
In the absence of a proper demand for payment of 
wages, the seaman cannot recover extra wages for 
delay.°®? A demand made at a time when circum- 
stances justifiably preclude immediate payment of 
wages is insufficient to serve as the basis of a elaim 
for extra pay for delay.®* 


[§ 380] c. Excuse or Justification for Delay—(1) 


Velma v. Hamlin, 40 F. (2d) 852. 


Miners yi The Laura M. Lunt, 170 Fed. 


5 $ 2 4. Compare supra text and note 
sul at Singapore took the right 
ay of bad food. The Rence, 46 Fed. course, and discharged the men for 85. 
: cruel treatment by the mate, and 90. The Jacob Luckenbach, 36 F. 
74. See case infra this note. noted he cause on yee ad (2d) 381. j 
the articles, thoug they ad no 91 Ss Statutes [36 C 1183- 
a] Sundry amounts for _ short- z $ . ee atu ye 
Pon in sundry articles.—“There is | eserted.” Coffin v. Weld, supra. 1188]. 
no question about the shortage of 78. Coffin v. Weld, supra. 92. For part wages at intermedi- 
ee Ne Dee REELS RCS 79. bien for extra wages see in- | ate port see supra §§ 329-333. 
stitute furnished. ~The maximum fra § 487. 93.- Morgan v. Hastern Transp. 
compensation of $29 was unques- 80. See statutory provisions. And |Co., 31 Fy (2d) 327 [aff 31 F. (@d) 
tionably justified. With respect to | see USCA tit 46 § 596. 332]; Columbia River Smoked Fish 


the reduction in.the quantities of 
rice, for which compensation of $6 
was allowed; reduction in the quan- 
tities of onions, for which compen- 
sation of $8 was allowed; reduction 
in the quantities of beans, for which 
compensation of $2 was allowed; 
and reduction in the quantities of 
salt pork, for which compensation of 
$6 was allowed—we find the testi- 
mony sufficient to sustain the de- 
cree.” Nelson ‘v. Patsel, 232 Fed. 
682, 686, 146 CCA 608. 


75. See case infra this note. 


[a] $14.50 for poor water.—‘“It is 
objected that the testimony does not 
establish the bad quality of the wa- 
ter, upon which the court allowed 
compensation in the sum of $14.50. 
The voyage took 29 days. The tes- 
timony tends to establish the fact 
that the bad water was in use 27 


days for cooking purposes. The 
maximum compensation for that 
time would have been $27. We think 


the compensation of $14.50 is fully 
supported by the evidence.” Nelson 
v. Patsel, 232 Fed. 682, 686, 146 CCA 
608. 


76. See statutory provisions. 


77. Coffin v. Weld, 5 F. Cas. No. 
2,953, 2 Lowell 81, 85. 


“In construing this statute, it is 
impossible to maintain that its scope 
is limited to cases in which deserters 
are apprehended. The rights of the 
Seamen and of the owners do not 
depend on the desertion, but on the 
treatment; else the master, by forc- 
ing the crew from the ship with- 
out permitting them to see the con- 
sul, and then refusing to apprehend 


Time of payment: 
Generally see supra § 322. 
Particular statutory provisions as to 
payment of: 
Full wages see supra § 324. 
Part wages: 
At intermediate ports see supra 
§§ 325-337. 
On discharge see supra § 338. 
81. Gerber v. Spencer, 278 Fed. 
ee Covert v. The Wexford, 3 Fed. 
his 
“This statute was passed to pro- 
tect seamen from unjust and unwar- 
ranted refusal on the part of the mas- 
ter to pay wages when due.’ The 
Sonderborg, 40 F. (2d) 652, 655 [mod 
on other grounds 47 F. (2d) 723]. 


82. Walvorsen y. U. S., 284 Fed. 
bee: Covert v. The Wexford, 3 Fed. 
Ay Gerber v. Spencer, 278 Fed. 

84. Gerber v. Spencer, supra. 

85. Gerber v. Spencer, supra; 
Covert v. The Wexford, 3 Fed. 577. 


Compare infra text and note 89. 


86. Collie v. Fergusson, 281 U. S. 
52, 50 SCt 189, 74 L. ed. 696; The 
Velma v. Hamlin, 40 F. (2d) 852. 


87. Collie v. Fergusson, 281 U. S. 


52, 50 SCt 189, 74 L. ed. 696; The 
Velma v. Hamlin, 40 F. (2d) 852; 
Corrigan v. U. S., 298 Fed.610; The 
Laura M. Lunt, 170 Fed. 204; The 


Express, 129 Fed. 655. 


88. Collie v. Fergusson, 281 U. S. 
52, 50 SCt 189, 74 L. ed. 696; The 


Co. v. Lovsteen, 20 F. (2d) 122. 


[a] Rule applied.—Where seamen 
at first made no claim for wages be- 
yond a certain time, but later sued - 
for wages from said time to date 
of libel, it could not be said that 
such wages were withheld without 
sufficient cause so as to entitle sea- 
men to extra wages for delay. Co- 
lumbia River Smoked Fish Co. vy. 
Lovsteen, 20 FE. (2d) 122. 


[b] Eleven months after sever- 
ance of relations.— Where a seaman’s 
first demand for wages was insuffi- 
cient because made within a few min- 
utes of the vessel’s sailing, and he 
made no subsequent demand until ex- 
piration of eleven months from the 
first and insufficient demand, at 
which time he had left the ship, and 
where within a few days of his leav- 
ing the amount due had been paid 
to a shipping commissioner for his 
account, the seaman was not entitled 
to extra pay for the eleven months 
time between severance of relations 
and the first valid demand made by 
the filing of his libel, Morgan v. 
Hastern Transp. CO. mol eB Cad) me aie 


94 Morgan v. Hastern Transp. 
ae 3l FE. (2d) 327 [aff 31_F—(Qd) 
ee i 

[a] Demand within few minutes 
of sailing.—Where a seaman demand- 
ed payment of wages just a few min- 
utes before the ship was scheduled 
to sail, the master did not incur lia- 
bility for extra pay for delay because 
he neglected or refused to comply 
with such demand, as. the employer 
was not obligated to have available 
cash ready at a moment’s notice nor 
to delay the ship until cash could 
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In General. 


due is “without sufficient cause,” 
imposed in cases where 
for withholding wages.°® 


be procured, and payment made at 
the first reasonable opportunity, a 
few days later, to a person delegat- 
ed by statute to receive wages for 
seamen under such circumstances, 
was sufficient. Morgan v. Eastern 
Transp. Co., 31 FE. (2d) 327. 


95. See supra § 378. 


96. Buchanan v. U. S., 24 F. (2d) 
528; The Thomas Tracy, 24 F. (2d) 
372 [certiorari den sub nom. Olsen 
v. The Thomas Tracy, 277 U. S. 595 
mem, 48 SCt 530 mem, 72 L. ed. 1005 
mem]; The Trader, 17'F,. (2d) 623; 
Elman v. Moller, 11 F. (2d) 55; Cor- 
rigan v. U 298 Fed. 610; Halvor- 
sen v..U. SS), 284 Fed. 285; 
SOms vee UU. Sop 5274 Wed.1.0005 
Cubadist, 252° Fed. 658, 662 [aft 256 
Fed. 203, 167 CCA 419 (certiorari den 
sub nom. Gordon vy. The Cubadist, 
249 U. S. 618 mem, 39 SCt 392 mem, 
63 L. ed. 804 mem) ]. 


“There is a confusion as to anoth- 
er part of this statute, which reads 
as follows: ‘Every master or owner, 
who refuses or neglects to make pay- 
ment in the manner hereinbefore 
mentioned, without sufficient cause 
shall pay to the seaman a sum equal 
to two days’ pay for each and every 
day during which payment is delayed 
beyond the respective periods, which 
sum shall be recoverable aS wages in 
any claim made before the court.’ 
It has been contended that, wherever 
the seaman recovers his wages aft- 
er a refusal of payment has been 
made by the master, this recovery 
should have added to it double pay 
for the period following the demand 
and until the hearing. I cannot 
agree with this contention, for I do 
not think the words ‘without suffi- 
cient cause’ are intended to mean 
this. If this were the meaning in- 
tended, the words ‘without sufficient 
cause’ would have been omitted, and 
the language then used would have 
expressed this meaning. The inclu- 
sion of these words, however, nega- 
tives this idea.” The Cubadist, su- 
pra. 


[a] Seamen will not be allowed to 
catch at penalties.—Petterson v. 


S., 274 Fed. 1000. 
97. Swanson v. Torry, 25 F. (2d) 
$35; Vincent v. U. S., 272 Fed. 889; 


The Cubadist, 252 Fed. 658 [aff 256 
Fed. 203, 167 CCA 419 (certiorari den 
sub nom. Gordon v. The Cubadist, 
249 U. S. 618 mem, 39 SCt 392 mem, 
63 L. ed. 804 mem)]. 


98. Mystic SS. Co. v. Stromland, 
20 F. (2d) 342 [reh den 21 F. (2d) 
607]. 


Mystic SS. Co. v. Stromland, 


99; 
supra. ; 
[a] Court’s discretion.— ‘The 


wages due being withheld and prop- 
erly decreed to be paid, was there 
error in decreeing the statutory pen- 
alty for withholding the same? We 
think clearly not, and that the 


Under the provision of the statute®® to 
the effect that the penalty of extra wages shall be 
imposed if the neglect or refusal to pay wages when 
no penalty can be 
“sufficient cause” did exist’ 
But where the cause for 
withholding wages was insufficient, the penalty of 
extra wages may be recovered for delay in payment.” 


Where delay is justified as to part of time waves 
were withheld, and unjustified as to the remainder of 
such time, extra wages will be denied for the period 


SEAMEN 


ment.‘ 


amounts were withheld without suf- 
ficient cause. Undoubtedly the pen- 
alty was liable to be imposed for 
some amount. The statute pre- 
scribed double pay from the time of 
the demand until paid. The District 
Court, by limiting the right of re- 
covery to 10 days after the libel was 
filed, in effect placed a limitation on 
the amount of the recovery under the 
statute. Was there objection to this? 
We think not. The right to allow 
the penalty between the dates of the 
judgment and pending the appeal, 
and the termination of the same, that 
is, whether double pay continued to 
run during that time, was a matter 
within the discretion of the court, 
dependent upon whether there was 
proper ground for the appeal or not.” 
Mystie SS. Co. v. Stromland, 20 F. 
(2d) 342, 344. 


1. Collie v. Fergusson, 281 U.S. 


52, 50 SCt 189, 74 L. ed. 696; The 
Velma L..Hamlin, -40 F. (2d) 852; 
The Thomas Tracy, 24 F. (2d) 372; 


The Trader, 17 F. (2d) 6238, 625. 


“Tt has been urged by the learned 
counsel for the seamen that these 
words ‘without sufficient cause’ mean 
‘without sufficient legal cause’; but 
I cannot accept this construction of 
the statute. The statute does not 
mean that the refusal to pay the 
wages must be based upon an actual 
legal defense to the wages. If there 
were an actual legal defense to the 
wages, so that they would not be 
recoverable, the words ‘without suf- 
ficient cause’ would be superfluous.” 
The Trader, supra. 


[a] Otherwise phrase “would 
have added nothing to the statute.— 
In determining what other causes are 
sufficient, the phrase is to be inter- 
preted in the light of the evident 
purpose of the section to secure 
prompt payment of seamen’s wages 
(H. R. Rep. 1657, Committee’ on the 
Merchant Marine and Fisheries, 55th 
Cong., 2d Sess.), and thus to pro- 
tect them from the harsh conse- 
quences of arbitrary and unscrupu- 
lous action of their employers, to 
which, as a class, they are peculiar- 
ly exposed.” Collie v. Fergusgon, 281 
Die Ss 52.0500 (SC Sot WO 7 4 ved: 
696 [quot The Velma L. Hamlin, 40 
F. (2d) 852, 854]. 


[b] “fhe statute does not mean 
that the refusal to pay wages must 
be based upon a legal defense to the 
wages. It means that, although it 
may ultimately be determined that 
there is no actual legal defense to 
the claim for wages, nevertheless, if 
the owner or master had sufficient 
cause to withhold the wages, when 
demanded, beyond the time mentioned 
in the statute, it relieves the vessel 
of the imposition of the penalties.” 
The Thomas Tracy, 24 F. (2d) 372, 
874 [certiorari den sub nom, Olsen 
v. The Thomas Tracy, 277 U. S. 595 
mem, 48 SCt 530 mem, 72 L. ed. 
1005 mem, and quot The Velma L. 


.O’Hara v. Luckenbach SS. Co., 


[§ 380 


during which sufficient cause existed for neglect 
or refusal to pay,®® and will be awarded for the pe- 
riod that was without sufficient cause.°® 


Phrase “without sufficient cause’ means something 
more than lack of a valid defense to the claim for 
wages,! and connotes a withholding of wages based 
upon conduct of the employer in some sense arbi- 
trary? or willful,® 
sonable cause,* excuse,® 
failure not attributable to impossibility of pay- 
In other words, the right to extra wages 


a neglect or refusal without rea- 
or moral justification,® and a 


Hamlin, 40 F. (2a) 852, 854). 


Invalidity of seaman’s claim as 
ground for denial of penalty for 
withholding wages see infra § 381. 


2. Collie v. Fergusson, 281 U. S. 
52, 50 SCt 189, 74 L. ed. 696 [mod 
ol UB. .(2d):, 1010155 “khe WVelimasees 
Hamlin, 40 F, (2d) 852. 

3. Collie v. Fergusson, 281 U. S. 
52, 50 SCt 189,.74 Li ed. 696; The 
Velma L. Hamlin, 40 a (2a) 852; 
The New Jersey, 31 (2d) 21253 


The Cubadist, 252 Fed. F ese tote 256 
Fed. 203, 167 CCA 419 (certiorari den 
sub nom. Gordon v. The Cubadist, 
249 U. S. 618 mem, 39 SCt 392 mem, 
63 L. ed. 804 mem)]. 


[a] “Where the master was exer- 
cising a reasonable and proper dis- 
cretion, and the question was doubt- 
ful, it reserves to the court the pow- 
er to pass upon the question of the 
reasonableness or the sufficiency of 
the excuse of the master, and give 
or deny the double pay, according- 
ly as the court may find the conten- 
tion of the master to be honest or 
a mere pretext.” The Cubadist, 252 
Fed. 658, 662 [aff 256 Fed. 203, 167 
CCA 419 (certiorari den sub nom. 
Gordon v. The Cubadist, 249 U. S. 
618 mem, 39 SCt 392 mem, 63 L. 
ed. 804 mem, and quot The Velma 
L. Hamlin, 40 F. (2d) 852, 854]. 


4 Meyer v. Dollar SS. Line, 43 
F. (2d) 425; The Lake Galewood, 21 
Fih(2d) .987 [aff 125°. (2a) LOZOnE 
16 F. 
Corrigan v. U. S., 298 Fed. 
The George W. Wells, 118 Fed. 


(2d) 681; 
610; 
761. 


Reasonable ground for contesting 
liability see infra § 382 


5. The Cubadist, 252 Fed. 658 [aff 
256 Fed. 208, 167 CCA 419 (certio- 
rari den sub nom, Gordon v. The 


Cubadist, 249 U. S. 618 mem, 39 SCt 


392 mem, 63 L. ed. 804 mem)]. 


6. Collie v. Fergusson, 281 U. S. 
52, 50 SCt 189, 74 L. ed. 696; The 
Velma L. Hamlin, 40 F. (2d) 852; 
The Cubadist, 252 Fed. 658 [aff 256 
Fed. 203, 167 CCA 419 (certiorari den 
sub nom. Gordon v. The Cubadist, 
249 U. S. 618 mem, 39 SCt 392 mem, 
63 L. ed. 804 mem)]. 


“The liability is not incurred where 
‘the refusal to pay is in some rea- 
sonable degree morally justified.’ 
Collie v. Fergusson, 281 U. S. 52, 50 
SCt 189, 191, 74 L. ed. 696 [mod 81 
F., (2d) 1010]. 


7. Collie 
The Velma 
852. 


Vv. 


Fergusson, supra; 


Hamlin, 40 F, (2d) 


fa] Where demand for payment 
cannot be satisfied either by the own- 
er or his interest in the ship, the 
liability is not incurred. Collie v. 
Fergusson, 281 U. S. 52, 50 SCt 189, 
74 L. ed. 696 [mod 31 F. (2d) 1010]. 


Inability to pay see infra § 383. 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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_ ing time. 


§§ 380-382] 


for delay arises from the employer’s fault and not 


from the seaman’s lack of fault.® 


[§ 381] (2) Validity of Claim—(a) 
Claims. Where the seaman is not legally entitled to 
the wages claimed and withheld, there can be no re- 
covery of extra wages for failure to pay such un-. 


justified claim.® 


[§ 382] (b) Doubtful and Controverted Claims. 
Where the employer withholds payment because of 
an honest and reasonable doubt as to the particu- 
lar amount of wages due,!° or as to whether the sea- 
man is legally entitled to the wages claimed;!! or 
where he withholds wages in good faith under the 
reasonable belief that they are not legally due,!? 


8 Villigas v. U. S., 8 F. (2d) 300. 


[a] Where through no fault of 
their own seamen shipped home by 
government officials following wreck 
of their vessel were put to loss, in- 
convenience, and suffering as the re- 
sult of delay in paying them after 
arrival in America, but it further 
appeared that the delay arose from 
the employer’s honest ignorance of 
the amounts due and that the men 
were paid off as soon as such 
amounts could be ascertained under 
existing circumstances, the employ- 
er was without fault and therefore 
no extra wages for delay were award- 
ed. Villigas v. U. S., 8 F. (2d) 300. 


9. The New Jersey, 31 F. (2d) 115 
[até si. B.(2d):- 10615. 6 They Tairoa, 
297 Fed. 449; The Clematis, 244 Fed. 
484. 


[a] Failure to pay not “willful.”— 
Where a steward by falsely repre- 
senting that he had been in the em- 
ploy of the Texas Company, for over 
one year secured the master’s agree- 
ment to pay him one hundred and 
thirty five dollars a month, custom- 
ary for stewards of such service, in- 
stead of the rate of one hundred and 
twenty dollars a month applicable to 
stewards who had not served at least 
one year, and was promptly paid all 
wages legally due him at the one hun- 
dred and twenty dollars rate, but part 
of the wages which would have been 
due under the one hundred and thirty 
five dollars rate were withheld on dis- 
covery of the time facts as to libel- 
ant’s length of service, the higher 
rate of one hundred and thirty five 
dollars was not legally due libelant 
and accordingly he could recover no 
extra wages for “delay” in payment 
of what wasn’t due, the failure to 
pay such wages not being “willful” 
so as to subject the employer to pen- 
alties by way of extra wages. The 
New Jersey, 31 F. (2d) 115 [aff 31 F. 
2d) T1167. 


[b] Half wages already paid.— 
Where seamen demanded half wages 
at an intermediate port, to which 
they were not entitled because they 
had theretofore received payment of 
an amount equal to one-half the 
wages earned, and were thereafter 
dismissed from the vessel, they were 
not entitled to extra wages for wait- 
The Clematis, 244 Fed. 
484. 


[c] Where right to wages was lost 
through desertion, the employer’s 
failure to pay statutory half wages 
on demand did not subject it to lia- 
bility for extra wages for delay. The 
Tairoa, 297 Fed. 449. 


10. The Lake Galewood, 21 F. (2d) 
987 [aff 25 F. (2d) 1020]; Villigas v. 
U. S., 8 F. (2d) 300. 


[a] Delaying to find out whether 


fines should be enforced.—Where a/, 


* seaman was absent without leave aft- 
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the penalty of extra wages for delay will not be im- 


posed. Delay is excused so as to preclude recovery 


Invalid 


of extra wages where the master or owner has rea- 
sonable cause for contesting liability for the wages 
withheld,t* even though his ground of contest is ulti- 
mately adjudged legally insufficient.1* Where a bona 
fide and reasonable controversy exists between the 


seaman and employer as to whether the wages 


er the end of the voyage and before 
the men were paid off, and next day 
appeared and demanded his pay, the 
master was justified in withholding 
payment until he could communicate 
with the owners and ascertain wheth- 
er they wanted him to dock the sea- 
man for absence or to pay him full 
wages, and the delay incident to in- 
vestigation to ascertain the precise 
amount payable under the circum- 
stances did not entitle the seaman to 
extra wages for delay. The Lake 
Galewood, 21 F. (2d) 987 [aff 25 F. 
(2a) 1020] (ten days not unreasona- 
ble for investigation). 


[b] Where wage records were 
temporarily inaccessible due to sep- 
aration of seamen from ship follow- 
ing wreck, and the employer withheld 
payment until the records were avail- 
able and made reasonable efforts to 
secure them as soon as possible, no 
penalty of extra wages for delay was 
oh clon Villigas v. U. S., 8 F. (2d) 


11. The Cubadist, 252 Fed. 658 [aff 
256 Fed. 203, 167 CCA 419 (certiorari 
den sub nom. Gordon v. The Cubadist, 
249 U. S. 618 mem, 39 SCt 392 mem, 
63 L. ed. 804 mem)]. 


[a] Just cause to doubt seaman’s 
legal right to the wages claimed is 
sufficient cause for withholding pay- 
ment pending determination of such 
doubt. The Cubadist, 252 Fed. 658 
[aff 256 Fed. 203, 167 CCA 419 (cer- 
tiorari den sub nom. Gordon v. The 
Cubadist, 249 U. S. 618 mem, 39 SCt 
392 mem, 63 L. ed. 804 mem)]. 


12. The Velma L. Hamlin, 
(2d) 852, 854. 


“The statute was intended to pe- 
nalize shipowners who, without suffi- 
cient causes, withhold the wages of 
seamen. It was not intended to pre- 
vent them from contesting in good 
faith their liability for demands made 
upon them or to subject them to ru- 
inous penalties, if, upon a contest 
made in good faith, it should turn out 
that they were wrong.” The Velma 
L. Hamlin, supra. : 


[a] Withholding of wages for pe- 
riod after vessel laid up for repairs 
following fire-—The Velma L. Ham- 
lin, 40 F. (2d) 852. 


13. Meyer v. Dollar SS. Lines, 43 
F. (2d) 425; The Lake Galewood, 21 
Bi (2d) 5987" [afl 257-2. (2d), 1020); 
The Cubadist, 252 Fed. 658 [aff 256 
Fed. 203, 167 CCA 419 (certiorari den 
sub nom. Gordon v. The Cubadist, 249 
U. S. 618 mem, 39 SCt 392 mem, 63 
L. ed. 804 mem)]; The Delagoa, 244 
Fed. 835; The St. Paul, 133 Fed. 1002; 
The George W. Wells, 118 Fed. 761. 


[a] Ambiguous statute.—‘No claim 
for double pay can be sustained, in 
view of the uncertainty of the inter- 
pretation of the statute.” The Dela- 
goa, 244 Fed. 835, 836. 


40 F. 


of extra wages for delay.® 
been denied where the refusal to pay when due was 
based upon a reasonable and bona fide but mistak- 
en belief that seamen had forfeited their wages for 


‘trary withholding of wages. 


claimed are in truth due, the employer’s neglect or 
refusal to pay until such controversy has been ju- 
dicially settled, will not subject him to the penalty 


ie 


Thus, extra wages have 


14. Mystic SS. Co. v. Stromland, 21 
F. (2d) 607; The George W. Wells, 
118 Fed. 761. 


[a] To impose penalties in event 
of decision adverse to employer 
would in effect be to deny him the 
right to interpose a defense by mak- 
ing the cost thereof prohibitive in 
event of losing the case. Mystic SS. 
Co. v. Stromland, 21 F. (2d) 607. 


15. Mystic SS. Co. v. Stromland, 
supra; O’Hara v. Luckenbach SS. Co., 
16 F. (2d) 681; Franco v. Seas Ship- 


ping Corp., 272 Fed. 542; The Silver 
Shell, 255 Fed. 340. 
[a] Where there was a doubtful 


legal question whether demand by 
seamen for discharge and wages be- 
fore completion of the voyage was 
justified, refusal of the master to 
comply with the demand was not 
“without sufficient cause” within the 
meaning of Seamen’s Act March 4, 
1915 § 3 (Comp. St. § 8320), and the 
seamen are not entitled to recover 
double wages imposed as penalty by 
the section during the delay caused 
by litigation, although it was finally 
determined in their favor. O’Hara v. 
Luckenbach SS. Co., 16 F. (2d) 681. 


[b] Bmployer has a lawful right 
to have such controversies adjudicat- 
ed by the court, and his refusal to 
pay disputed wages is not a wrongful 
withholding without sufficient cause 
and no extra wages for resultant de- 
lay are recoverable. The Silver Sheil, 
255 Fed. 340. 


[c] Delay occasioned by proper 
defense of a proceeding and in so far 
as limited to the period that litigation 
was pending in a bona fide reasonable 
attempt to secure the court’s judg- 
ment on disputed questions of law 
and fact, is with sufficient cause and 
will not be ground for award of extra 
wages. Mystic SS. Co. v. Stromland, 
21 F. (2d) 607. 


[d] Adverse decision of shipping 
commissicner.—Where the seamen’s 
claim for additional compensation for 
extra work and for compensation for 
insufficient food was submitted to the 
shipping commissioner of a port and 
decided in favor of the captain of the 
vessel, that in itself established cap- 
tain was making a bona fide conten- 
tion, and the seamen could not recov- 
er on the theory that the withholding 
of the amounts claimed was an arbi- 
The Sil- 
ver Shell, 255 Fed. 340. \ 


{e] Securing early adjudication.— 
Where the master is justified in ask- 
ing for a judicial determination be- 
fore making payment, and unites with 
libelants in bringing the matter to the 
court’s attention at the earliest pos- 
sible moment, the penalty of extra 
wages for delay will be denied. 
Franco v. Seas Shipping Corp., 272 
Fed. 542. 
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desertion,'® or had lost the right to full wages 
claimed through disability,t* or that hospital expens- 
es were deductible from wages,!* or where payment 
was withheld pending an appeal from a lower court’s 
statutory provisions 
open to conflicting interpretations. 1° 
employer’s claim is so obviously ill-founded as to ere- 
ate no reasonable ground for refusal of payment, 
the penalty will be imposed for delay,?° and where 
the employer’s refusal to pay wages when due is 
based on a bona fide desire to secure judicial con- 
structicn of a statute’s application to a particular 
situation, but on the basis of an authoritative deci- 
sion already rendered it appears the employer’s con- 
tention is unsound, refusal to pay the wages sub- 
jects the employer to lability for extra pay.*+- Where 
seamen have been awarded wages by district court. 
decree, and no appeal is taken therefrom, failure to 
pay the wages on the day awarded 


construction of 


16. Buchanan v. U. S., 
528. 


[a] Where seamen intentionally 
missed their ship in an unsuccessful 
scheme to delay her sailing on sched- 
uled time, and later attempted to re- 
join her but-were unable to do so be- 
cause other men had been engaged 
to fill their places, and the master 
refused wages up to the time of their 
leaving on the theory that they had 
forfeited all wages by desertion, the 
fact that libelants were not deserters 
and were entitled to the wages re- 
fused did not entitle them to the stat- 
utory extra wages for refusal to pay 
when due. Buchanan v. U. S., 24 F. 
(2d) 528. 


Desertion as forfeiting wages see 
supra §§ 244-279. 

17. Meyer v. Dollar SS. Line, 43 F. 
(2d) 425; Halvorsen v. U. S., 284 Fed. 
285. 


24 F. (2d) 


[a] Disabled seaman refused the 
full wages for the voyage to which 
he was entitled on discharge from the 
hospital and application to the con- 
sul, was not further entitled to extra 
wages for delay in payment because 
“the status of the seaman, the dis- 
charge contended for, [and] the libel- 
lant’s arrival at the home port [dis- 
closed] . . sufficient cause t0 
challenge the right to double pay.’ 
Halvorsen v. U. S., 284 Fed. 285, 287. 


[b] Tender of amount believed 
due.—Where a seaman injured ‘during 
a friendly scuffle, but not discharged, 
was entitled to wages for the full 
voyage, but was tendered only wages 
to date of injury, he could not recover 
double wages for delay because the 
refusal to pay full wages was based 
upon the employer’s honest and rea- 
sonable belief that they were not due. 
meyer v. Dollar SS. Line, 43 F. (2d) 
425. 


Right to wages during disability 
see supra §§ 224-232. 


18. Franco v. Seas Shipping Corp, 
Ine., 272 Fed. 542. 


{a] Illustration.—Where a_ ship- 
owner refused to pay the wages of 
seamen without deduction of the 
amount paid for hospital expenses, 
under Act Dec. 26, 1920, but united 
with the seamen in bringing the ques- 
tion of liability to the attention of 
the court at the earliest possible mo- 
ment, damages or a penalty will not 
be imposed for the delay in paying 
the wages, even though the em- 
ployee’s contention was legally er- 
roneous. Franco y. Seas Shipping 


may subject the 


SEAMEN 


reasonably 
But where the 


Corp., 272 Fed. 542. 


Right to maintenance and cure see 
infra §§ 582-633. 


19. Pacific Mail SS. Co. v. Schmidt, 
241 U. S.. 245, -36- SCt 581, 60): ed. 
982 [rev 214 Fed. 513, 130 CCA 657]. 


[a] “Even on the assumption that 
the petitioner was wrong, it had 
strong and reasonable ground for be- 
lieving that the statute ought not to 
be held to apply. So that the ques- 
tion before us is whether we are to 
construe the act of Congress as im- 
posing this penalty during a reasona- 
ble attempt to secure a revision of 
doubtful questions of law and fact, 
although its language is ‘neglect 

without sufficient cause.’ The 
question answers itself. We are not 
to assume that Congress would at- 
tempt to cut off the reasonable asser- 
tion of supposed rights by devices 
that have had to be met by stringent 
measures when practised by the 
states. . There was sufficient 
cause for the neglect to pay after the 
decree of the district court, since the 
payment of the original wages with- 
out the penalty that was reasonably 
in dispute would neither have been 
accepted nor allowed.” Pacific Mail 
SS. Co. v.. Schmidt, 241 U. S. 245, 36 
SCt 581, 583, 66 L. ed. 614. 


[b] VWictualing money.—‘‘There was 
further reasonable cause for the de- 
lay by appeal in the fact that vict- 
ualing money was included in the 
wages by which the penalty was 
measured. Seeing that the petition- 
er was held as if the articles still 
were in force, the question arises how 
the wages could be estimated at more 
than the articles fixed. The so-called 
port pay which added a dollar a day 
for food was an arrangement alto- 
gether outside the articles, and the 
demand for it and the allowance of 
it not only raised a new question, 
but intensified the doubt as to how 
it could be said that the voyage was 
not ended and that the penalty could 
be applied.” Pacific Mail SS. Co. v. 
Schmidt, 241 U. S, 245, 36 SCt 581, 
593, 66 L, ed. 614. 


20. Vincent v. U. S., 272 Fed. 889; 
Gallagher v. Murray, 9 F. Cas. No. 
5,193, 10 Ben. 290) 


[a] Where seamen were clearly 
entitled to their discharge at Manila, 
but on their leaving the master logged 
them as deserters and refused to pay 
wages, the master acted without suf- 
ficient cause so as to impose on the 
employer liability for extra wages for 
delay. Vincent v. U. S., 272 Fed. 889. 


[§§ 382-383 


employer to liability for extra wages from the date 
of the decree to the date of actual payment.?? 


Construction and validity of employment contract. 
Delay in payment resulting from an honest miscon- 
struction of the terms of indefinite shipping articles 
will not be penalized by imposition of extra wages.”% 
But the honesty of the employer’s belief that a pro- 
vision of the contract precluded recovery of wages 
will not prevent imposition of penalty for delay 
where the provision relied upon was clearly void.** 


[§ 383] (3) Financial 
The mere fact that the employer is in financial dif- 
ficulties does not of itself excuse nonpayment of 
wages when due, so as to preclude recovery of extra 
wages for delay.?°® 
clearly and excusably without funds to pay wages 
when due, delay may be excused,?® and extra wages 
have been denied where delay resulted from financial 


Inability of Employer. 


But where the employer is 


21. Southern Pac: Co. v. Hair, 24 
F. (2d) 94 [aff sub nom. El Estero, 
14°. (da) - 3491]. 


22; Swanson v:. Torry, 25 F. (2d) 
835 [mod sub nom. The Ella Pierce 
Thurlow, 18 _#. (2d) 675]. 


23. The Thomas Tracy, 24 F. (2d) 
372 [certiorari den 277 'U. S. 595 mein, 
48 SCt 530 mem, 72 L. ed. 1005 mem]. 


24. The City of Montgomery, 219 
Fed. 673. 


[a] Under statute.—Where a con- 
tract providing that a seaman’s wages 
should not be payable until a stated 
time, although his term of service 
might sooner terminate, was clearly 
void as in violation of Rev. St. § 4529, 
as amended by Act Dec. 21, 1898 § 4, 
the withholding of payment in reli- 
ance on such provision subjected the 
Shipowner to the penalty prescribed 


for delay. The City of Montgomery, 
210 Fed. 673. 

25. The Chester, 25 F. (2d) 908; 
The Trader, 17 F. (2d) 623; Gerber v. 


Spencer, 278 Fed. 886. 


[a] Absconding charterer.—‘‘This 
charterer had evidently assumed an 
enterprise which was not profitable. 
The fact that he was, from the first, 
unable to pay the charter hire and 
wages as they accrued, indicates that 
he had embarked upon a rather spec- 
ulative venture. Then, at the end, 
he absconded, leaving the seamen up- 
on the vessel without any pay, sub- 
sistence, or instructions as to the fu- 
ture. Upon this state of facts, the 
court feels that the failure on the 
part of the charterer to pay was 
‘without sufficient cause,’ as that 
phrase is understood in the statute; 
that is to say, there was financial 
inability, but unaccompanied by any 
circumstances warranting a finding 
of sufficient cause.” The Chester, 25 
EF. (2d) 908, 910. 


26. The Trader, 17 F. (2d) 623; 
The Gen. McPherson, 100 Fed. 860; 
The Wenonah, 29 F. Cas. No. 17,412, 
1 Hask, 606. 


[a] Owner insolvent and vessel 
mortgaged beyond value.—‘‘In this 
ease ). . it is not a case of mere 
financial difficulties. The circum- 
stances go far beyond that. The cor- 
poration which owned the vessel was 
absolutely insolvent. The vessel was 
mortgaged, and subject to a large 
number of maritime liens beyond her 
actual worth. They had no assets 
except the vessel. Efforts to raise 
money upon the vessel would have 
been absolutely fruitless. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


The only 


§§ 383-387] 


straits caused by the wreck of the vessel,?7 fraudu- 
lent conduct of her master in converting the cargo 
and ship,** or appointment of a receiver in bank- 


ruptey,*° or equity®® proceedings. 


Temporary lack of funds to meet a demand for 
statutory half wages?! demanded at an intermediate 


port is sufficient cause for delay.?? 


Mere seizure of the vessel under legal process is 
not necessarily a valid excuse for failure to pay 
But the combination of 
solvency of the owner and arrest of the vessel for 
claims in excess of its value is sufficient to preclude 
imposition of extra wages for failure to pay.** 


[§ 384] (4) Attachment of Wages.?° 


wages when due.®? 


way to raise money was by a con- 
tribution of the stockholders. They 
endeavored to do this, but failed. 
The stockholders were under no le- 
gal liability to pay any further mon- 
ey into the corporation. Indeed, from 
the facts of the case, no prudent busi- 
ness man could have been expected 
to put any further money into the 
venture, which was a hopeless fail- 
ure. There were no funds to pay 
these seamen their wages, and all 
efforts to obtain funds were exhaust- 
ed. The wages were demanded on 
May 4. Under the statute, the mas- 
ter or owner had certainly until the 
end of May 6 to pay the wages before 
incurring the so-called penalties; but 
on May 6 the vessel, which consti- 
tuted all of the property of the cor- 
poration, had been seized by the mar- 
shal and was in the custody of the 
law, and on the 7th the seamen filed 
their libel also. The master and own- 
er were then helpless. For all actu- 
al purposes, it was the same as if a 
receivership of the property of the 
corporation had been had, or bank- 
ruptcy had intervened. Certainly on 
the 7th of May, when the libel of the 
seamen was filed, if not on the 6th, 
there existed a sufficient cause—that 
is, a reasonable excuse—on the part 
of the master and owner for failure 
to pay the actual wages. The law 
does not compel impossibilities.”” Tne 
Trader, 17 F. (2d) 6238, 626. 


27. The Wenonah, 29 F. Cas. No. 
17,412, 1 Hask. 606. 


Exigencies of voyage as excusing 
delay generally see infra § 3885. 


28. The Gen. McPherson, 100 Fed. 
860. 


[a] Illustration.—Under Rev. St. 
§ 4529, as amended by Act Congr. Dec. 
21, 1898 (30 U. S. St. at L. 756), which 
provides that every master or Owner 
who refuses or neglects to make pay- 
ment of a seaman’s wages at the time 
of his discharge, or within two days 
after the termination of his contract, 
without sufficient cause, shall pay to 
the seaman a sum equal to one day’s 
pay for each and every day during 
which payment is delayed, it is suffi- 
ecient cause to exonerate the owners 
from such liability that while on a 
voyage the master wrongfully took 
possession of their vessel, converted 
the greater part of the cargo, which 
was the property of the owners, to 
his own use, and refused to return 
with the vessel as ordered, and that 
the owners, who were without money 
to pay the crew, at considerable ex- 
pense obtained possession of the ves- 
sel, and brought it within the juris- 
diction of the court, where it could 
be, and was, subject to sale for the 
payment of the wages due.” The 
Gen. McPherson, 100 Fed. 860. 
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tachment of a seaman’s wages under process of a 
state court has been held not sufficient cause for the 
employer’s neglect or refusal to pay.®® 


[§ 385] (5) Delay Arising from Exigencies of 


Voyage. 


Where the neglect or refusal to pay wages 
at the precise time due arises from exigencies of the 


voyage, the penalty of extra wages for delay will 


hle.** 


in- 


The wat= 


29. The Acropolis, 8 F. (2d) 110. 


“A , , . Sufficient cause for non- 
payment existed by reason of the 
fact that a petition in bankruptcy was 
filed against the owner and a receiver 
appointed. Therefore it was unabie 
to use any of the funds for the pur- 
pose of paying such wages.’ ‘Tne 
Acropolis, supra. 


30. Feldman vy. American Palestine 
Line, 25 F. (2d) 1002. 


[a] Before default in wage pay- 
ments.—The appointment of a receiv- 


er in equity of the assets of the own-. 


er of a vessel, and seizure of vessel 
by marshal before default in pay- 
ment of seamen’s wages, is “sufficient 
cause” for nonpayment of seamen’s 
wages, within time required by Rev. 
SES. 4529" (USCA “tit °46> $596), to 
prevent imposition of penalty. Feld- 
man vy. American Palestine Line, Inc., 
25 F. (2d) 1002. 


831. See supra §§ 325-338. 
32. The Nancy, 11 F. (2d) 318. 


[a] Rule applied.—Where the mas- 
ter did not categorically refuse sea- 
men’s demand for half pay at an in- 
termediate port, but told them in 
good faith that he lacked present 
funds to pay, and two days later the 
funds arrived but the seamen had 
meanwhile left the ship, they were 
not entitled to extra wages for de- 
lay. The Nancy, 11 F. (2d) 318. 


33. The Great Canton, 299 Fed. 
953. 
[a] Where there is nothing to 


show that the owner was without 
funds the mere fact that his vessel 
was seized under judicial process will 
not constitute sufficient cause for 
neglect or refusal to pay wages when 
due. The Great Canton, 299 Fed. 953. 


34. Collie v. Fergusson, 281 U. S. 
De, UMS Ct 189 mu LOD evel eedsu 690% 
ane Velma L. Hamlin, 40 F. (2d) 852, 
854. 


“The liability is not imposed re- 
gardless of the fault of the master 
or owner, or his retention of any in- 
terest in the vessel from which pay- 
ment could be made. It can afford 
no such protection and exert no ef- 
fective coercive force where delay 
in payment, as here, is due to the in- 
solvency of the owner and the arrest 
of the vessel, subject to accrued 
claims beyond its value. Together 
these obstacles to payment of wages 
must be taken to be a Sufficient cause 
to relieve from the statutory liabili- 
ty.” Collie v. Fergusson, supra [quot 
The Velma L. Hamlin, supra]. 


35. Exemption of seamen’s wages 
soi attachment see Exemptions § 
Te, 


36. Burns vy. Fred L. Davis Co., 


ordinarily be denied.?7 


[§ 386] (6) Delay for Which Seaman Responsi- 
Where the failure to pay a seaman his wages 
on the due date arises from circumstances for which 


the seaman was responsible, extra wages for delay 
will be denied.*® 


[§ 387] (7) Agreement To Assign Freight Mon- 


274 Fed. 439. 


[a] Illustration.—Under ~ Seamen’s 
Act March 4, 1915 § 3 (Comp. St. § 
8320), providing that every master 
or owner who refuses or neglects to 
pay a seaman his wages at the time 
therein required without sufficient 
cause shall pay him a sum equal to 
two days’ pay for each and every day 
during which payment is delayed, and 
in view of the express provision of § 
12 of the act (Comp. St. § 8325a), 
that seamen’s wages shall not be sub- 
ject to attachment or arrest from any 
court, the service of trustee process 
from a state court is not ‘sufficient 
cause” for refusal to pay a seaman 
his wages, and does not protect the 
owner from liability for the addition- 
al payment required by the statute. 


paras v. Fred L, Davis Co., 271 Fed. 
S98 

87. Villigas v. U. S.,.8 F. (2d) 300; 
Corrigan v. S., 298 "Fed. 610: The 
Wenonah, 29 F. Cas. No. 17 (412, 1 
Hask. 606. 

[a] BProlongation of the voyage re- 


sulting in the men being paid off at 
a later time than if the voyage had 
ended as scheduled, did not entitle 
them to extra wages where such pro- 
longation and consequent delay in 
payment, resulted from unforeseen 
perils necessitating delay of the ship 
at an intermediate port for repairs. 
Corrigan v. U. S., 298 Fed. 610. 


{b] Shipwreck.—vVilligas v. U. S., 
8 F. (2d) 300; The Wenonah, 29 F. 
Cas. No. 17,412, 1 Hask. 606. , 


38. Seaman’s failure to demand 
wages withheld see supra § 379. 


39. Buchanan v. U. S., 24 F. (2d) 
528; The Lake Galewood, 21 F. (2d) 
987 [aff 25 FE, (2d) 1020]. 


[a] Absent without leave on tez- 
mination of voyage.—The fact that 
a seaman was absent without leave 
when the voyage terminated and oth- 
er members of the crew were paid off 
was “sufficient cause” for not paying 
him immediately when he appeared 
the next day after the paymaster had 
gone, and he was not entitled, under 
Rev. St. § 4529 (USCA tit 46 § 596), 
to double pay during the delay nec- 
essary to notify the owner and obtain 
the money. The Lake Galewood, 21 
F. (2d) 987 [aff 25 F. (2d) 1020]. 


[b] Purposely getting left behind 
during voyage.—Where delay in pay- 
ment resulted from the seamen’s de- 
liberately missing ship, under cir- 
cumstances not amounting to deser- 
tion, the seamen had _ suffered no 
wrong by the delay in payment 
caused by their own fault and were 
denied penalties for waiting time. 
Buchanan v, U. S., 24 F. (Za) 528. 
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eys. An agreement of the ship’s agent to assign to 
the seamen’s proctor a portion of freight money 
sufficient to cover all wages due does not prevent the 
running of further penalties for delay where such 
agent is unable to fulfill his agreement.*° 


[§ 388] d. Tender. A valid tender of the full 
amount due precludes recovery of extra wages for 
delay in payment.*! To be effectual, tender should 
ordinarily be made in eash,*? but circumstances may 
preclude the seaman’s right, to dispute the validity 
of a tender not in cash.4* To preclude running of 
the penalty for delay in payment, a. tender of wages 
must include the full amount due,** including extra 
wages already accrued for delay.4® Accompanying 
a tender of all wages due with a demand for a com- 
plete release does not destroy the validity of the 
tender where the employer was legally entitled there- 
to,*® but a tender of payment conditioned upon ex- 
ecution of a release as to disputed items may be in- 
sufficient to preclude liability for extra wages for 
delay.** 


[§ 389] e. Withholding Payment of “Bonus.” 
Neglect or refusal to pay a “bonus” when due is not 
re Gerber v. Spencer, 278 Fed. 
386. 

[a] Tllustration—An agreement 


SEAMEN 


ter of the tug of the full amount of 
the earned wages of a recalcitrant 
seaman was a complete discharge of 


[§§ 387-391 


ground for recovery of extra wages.*® 


[§ 390] f. Application of Statutes to Seamen on 
Foreign Ships.*® Under statutes providing for pay- 
ment of half wages on demand at intermediate ports 
where the ship loads or delivers cargo, and expressly 

made applicable to seamen on foreign vessels while 
in United States harbors, and providing further that 
on termination of the voyage full wages shall be 
paid as provided in a preceding section,®” and despite 
silence of such preceding section as to whether its 
provision of extra wages for delay apply to sea- 
men on foreign ships,°*? it has been held that foreign 
seamen on a foreign ship may recover extra wages 
for failure to pay them promptly on términation of 
the voyage in a United States port.” But for delay 
occurring in a foreign port with respect to paying 
seamen on a foreign ship, no extra wages can be col- 
lected under the United States statute.>* 


[§ 391] g. Persons and Property Liable.°+ The 
“master or owner” of the ship, as such words are 
used in the statute imposing a penalty of extra 
wages for his neglect or refusal to pay seaman on 
time,®> mean the employer of the seaman,®° and do 


47 BF. (2d) 723]. 


53. Transportes Maritimos Do Es- 
tado v. Almeido, 5 F. (2d) 151 [transf 


by a ship’s agent to assign to the 
proctor for seamen a portion of the 
freight sufficient to cover their wages 
was not sufficient to prevent further 
penalties for nonpayment of the 
wages, where the shipper had dealt 
with another agent of the ship as 
principal and paid the freight to such 
agent, in whose hands it was at- 
tached, as under the circumstances 
the agreement did not excuse nonpay- 


ment. Gerber v. Spencer, 278 Fed. 
886. 
41. Trent v. Gulf Pacific Lines, 42 


F. (2a) 903. 


{a] Refusal.—Where ship’s cook 
was wrongfully discharged, but 
wages were tendered at time and re- 
fused, he could not recover double 
wages (USCA tit 46 § 596). Trent v. 
Gulf Pac. Juines, 42 F. (2d) 903. 


42. Morgan v. Eastern Transp. Co., 
SLI G20d)= 327" [aff 31 Fk. Cd) 332]. 


48. Morgan y. Hastern Transp. Co., 
supra. 

44, Gerber y. Spencer, 278 Fed. 
886. 

45. Gerber vy. Spencer, supra. 

[a] Rule applied.—A tender of 


wages on behalf of a ship, which was 
insufficient to cover the amount of 
wages then earned and the penalty 
for delay in payment already accrued, 
is not sufficient to release the liabil- 
ity for penalties for delay in paying 
wages, under Rev. St. 8§ 4529, 4530 
(Comp. St. §§ 8320, 8322), Gerber v. 
Spencer, 278 Fed. "886. 


46. Morgan v. Eastern Transp. Co., 
31 F. (2d) 327 [aff 31 F. (2d) 332]. 


“Counsel for libelant aS 
not taken the position in the argu- 
ment before me that the deposit made 
by the master with the shipping com- 
missioner was not a compliance with 
the master’s obligation in the prem- 
ises, but that-.the insistence by the 
master of a release in full was un- 
authorized, and hence amounted to 
no tender of payment at all. I can- 
not logically follow this argument, 
for it would seem to be perfectly 
clear that if the deposit by the mas- 


his entire obligation to that seaman, 
there arose out of the tender and ac- 
ceptance a corresponding obligation 
on the seaman’s part to give the mas- 
ter a complete acquittal.” Morgan 
vy. Eastern Transp. Co., 31 F. (2d) 
3215) 000. 


47. The Lake Gaither, 40 F. (2d) 
31; The Lake Galewood, 21 F. (2d) 
987 [aff 25 F. (2d) 1020]; Mandelin 
v. Kenneally, 11 F. (2d) 344. 


[a] ‘Tllustration.—A tender of pay- 
ment of wages clearly due, condi- 
tioned upon the seaman’s surrender 
of his claim to moneys withheld on 
account of fines, is not such a tender 
as will preclude recovery of extra 
wages for delay where the seaman re- 
fused the conditional offer of pay- 
ment. Mandelin v. Kenneally, 11 F. 
(2d) 344. 

Conditional payment generally see 
supra § 352. 


48. The Jacob Luckenbach, 36 F. 
(2d) 3881, 385. 


‘Tt is clear that this Statute ap- 
plies only to ‘wages.’ The wages of 
the crew were the monthly payments 
designated in the articles, and these 
were paid in full. This being a penal 
statute, it must be strictly construed, 
and, when so construed, can have no 
application to a bonus, which is a 
word of fixed and determinate mean- 
ing, and in no sense synonymous with 
the word ‘wages.’” The Jacob Luck- 
enbach, supra. 


49. Application of half wage stat- 
utes to foreign ships see supra § 335. 


50, See USCA tit 46 § 597. . 
51. See USCA tit 46 § 596. 
52. The Sonderborg, 40 F. (2d) 652 


{mod on other grounds 47 F, 
QQ 

[a] Reason for rule.—The refer- 
ence in the section expressly includ- 
ing Seamen on foreign ships, to the 
extra wage section which does not ex- 
pressly include seamen on such ships, 
shows congressional intent to extend 
to such seamen the benefit of the ex- 
tra wage provision. The Sonderborg, 
40 BF. (2d) 652 [mod on other grounds 


(2d) 


265 U. S. 104, 44 SCt 449, 68 L. oe 
932]. | 


[a] Illustration.—Extra wages for 
delay are not recoverable where a for- 
eign seaman sues for wages not paid 
by a foreign employer for services on 
a foreign ship not in a United States 
port when wages were due and unpaid. 
Transportes Maritimos Do Estado v. 
Almeido, 5 F. (2d) 151 [transf 265 U. 
S. 104, 44 SCt 449, 68 L. ed. 932]. 


54. For wages generally see infra 
§§ 423-435. 


55. See supra § 3878. 

56. The Chester, 25 F. (2d) 908; 
cos v. Lykes, 237 N. Y. 376, 143 NE 

[a] Charterer.—‘‘The words of the 
Statute, ‘master or owner,’ must refer 


to the person who is primarily respon- 
sible to the Seamen for their wages— 
that is, the person who employs them; 
and in the present case that person is 
the charterer or his master, who hap- 
pen to be one and the same person. 
If this were not so—that is, if these 
words referred only to the true owner 
of the vessel or his master, regardless 
of the source of employment—there 
could never be any penalties imposed 
in a situation such as the present one, 
where: the charterer (or his master) 
engages the seamen, because, (1) the 
charterer (or his master) would not 
be embraced within the terms of the 
statute; and (2) neither the true own- 
er nor his master has played any part 
in the employment. Therefore the 
seamen, through no fault of their own, 
would be entirely cut off from the 
very remedy which the statute intend- 
ed to give them.” The Chester, 25 F. 
(2d) 908, 910. 


[b] Undisclosed principal as own- 
er pro hac vice.—‘‘The final question is 
whether the United States Shipping 
Board Emergency Fleet Corporation is 
an owner of the vessel within the 
meaning of the statute U. S. R. S. § 
4529.5 caus Lykes Bros. were mere- 
ly agents, and the undisclosed princi- 
pal was chargeable upon contracts 
made for its account in the business 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 391-396] 


not refer to the actual owner where he is not also 
Under such statute extra wages 
for delay cannot be recovered from a fund in which 
neither master nor owner has any interest.°8 


[§ 392] h. Amount and Extent of Penalty—(1) 
Within the limitations of the governing 
statutes,°® the amount and extent of extra wages 
imposed as a penalty for delay rests in the discre- 
In determining the amount and 
extent of extra wages to be awarded for delay in 


the employer.®7 


In General. 


tion of the court.®°® 


payment, the court will consider 


stances,*+ such as the seaman’s diligence in bringing 
the matter on for a hearing,®* his securing of other 
employment pending the delay,®* the lack of injury 
to the employer where the suit was prematurely 
brought,®°* and the excessive amount of recovery 


SEAMEN 


statute.® 


all the cireum- 


which might result from a literal application of the 


of the agency. Liability for the stat- 
utory wages following default is com- 
monly an incident to liability for the 
agreed wages prior to default, and the 
cases must be rare in whieh separa- 
tion will be proper. We think the cor- 
poration, operating in the conditions 
stated, must be held, like a enerter er 
to be an owner pro hac vice.” Cox 

Lykes, 237 N. Y. 376, 143 NE 226, 228, 


57. The Chester, 25 F. (2d) 908. 


58. The Acropolis, 8 F. (2d) 110; 
The Moshulu, 276 Fed. 35. 


[a] “The intent of the statute is to 
punish the refusal or neglect of the 
master or owner, and is personal to 
them; therefore subsequent lienors 
should not have the fund to which 
they must look for payment depleted 
to pay a penalty which, even if prop- 
erly allowable, should be paid by the 
master or owner.’ The Acropolis, 8 
F. (2d) 110. 


[b] Fund derived from the sale of 
the ship and subject to claims of a 
mortgagee and other lienholders was 
not liable to pay extra wages for de- 
lay, since “to allow the penalties 
would be to transfer the burden there- 
of from the master and the owner to 
the lienholders and the mortgagee.” 
The Moshulu, 276 Fed. 35. 


59. See USCA tit 46 § 596. 
60. The Chester, 25 F. (2d) 908, 
911; Mystic SS. Co. v. Stromland, 20 


FR. (2d) 342 [reh den 21 F. (2d) 607]. 


“In spite of the seeming rigidity of 
the statute, there is still left to the 
courts certain discretionary power~to 
limit the penalties.” The Chester, su- 
pra. 


61. 
65. 


62. Mystic SS. Co. v. Stromland, 21 
FR, (2d) 607 [den reh 20 F. (2d) 342]. 


{a] Where libelant failed to de- 
mand immediate hearing under rule of 
court, limitation of recovery to ten 
days after filing libel was properly 
imposed, notwithstanding delay of re- 
spondent’s counsel in filing answer, 
which was made in good faith and in 
reasonable attempt to secure ‘judg- 
ment on disputed: questions, as failure 
to pay during period proceeding is 
pending is not without sufficient 
cause. Mystic SS. Co. v. Stromland, 
21 F. (2d) 607. 


63. The Chester, 25 F. (2d) 908. 


64. The Charles L, Baylis, 25 Fed. 
862. 

[a] Ten-day provision.—“‘The fil- 
ing of the libel by them for their wa- 
ges on the twenty-first of October was 


See infra text and notes 62- 


clearly an election by them to treat 
their engagement with the ship as at 
an end, and that they were then 
entitled to a discharge. Until they 
were entitled to a discharge, their 
whole wages could not be due to 
them. Their subsequent claim for 
wages, aS for continued services, 
while the vessel was in the mar- 
shal’s custody by their own pro- 
curement, cannot, therefore, be en- 


tertained. They remained on the ship,’ 


and had their board from her stores, 
but they rendered her no services of 
any value to the ship or cargo. Upon 
the evidence, I think it clear that the 
seamen were entitled to their dis- 
charge, and to their pay when their 
libel was filed. Had they waited 10 
days before filing their libel, they 
would have been entitled to 20 days’ 
additional pay under section 4529 of 
the Revised Statutes. I see no rea- 
son why they should not still have the 
benefit of this provision. The statute 
designed that provision to be enforced 
in their favor as compensation for de- 
lay in paying them their dues. No one 
has been injured by their failure to 
wait 10 days. ' These seamen were 
not employed by the marshal, and the 
captain had no authority while the 
vessel was in the marshal’s custody to 
increase the charges upon the ship to 
the prejudice of the other lienors. 

- +. But the extra pay provided by 
statute is an incident to their claim 
of wages proper, and ranks with their 
wages as a prior lien. The petitioners 
may be paid from the proceeds, there- 
fore, the extra pay allowed by section 


4529.” The Charles L. Baylis, 25 Fed. 
862, 863. 

65. The Chester, 25 F. (2d) 908, 
911. 


“It does not seem reasonable to put 
upon the statute a construction which 
would accord to seamen sums greatly 
in excess of the face value of their 
wages, especially when this would de- 
feat the very object of the statute, 
which is to penalize delays in paying 
seamen their wages by those who have 
employed them, but not to impose pen- 
alties, much less actual hardships, up- 
on those not privy to the employment. 
The latter would result from an al- 
lowance of double pay for any consid- 
erable length of time. For example, 
the claim of the chief engineer, Kane, 
herein allowed, is for $271.48, on the 
basis of $185 a month. Over 14 
months have elapsed since the filing 
of his libel. On the basis of two days’ 
pay for every day’s delay, the penal- 
ties alone would amount to more than 


$5,000, and even if we should adopt 


the compromise proposal of three- 
months limitation, the penalties would 
still exceed $1,000. Therefore the 
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[§ 393] (2) Method of Computation. In the com- 
putation of statutory penalties of two days’ pay for 
each day’s delay in paying seamen,®® it is proper to 
figure one thirtieth of a month’s wages as equivalent 
to one day’s pay.®* 


[§ 394] (3) Deduction of Wages Paid. 
wages paid subsequent to neglect or refusal to do so 
should be deducted from double wages due by stat- 
ute for delay.*® 


'[§ 395] i. Waiver. 
delay in payment may be waived by the seaman.®® 


[§ 396] j. Limitations and Laches.7° 
recover extra wages for delay are subject to limita- 
tions affecting wages,71 and not to those affecting 


Full 


The right to extra wages for 


Suits to 


court concludes that to limit the run- 
ning of the penalties to 15 days from 
the time the libels were filed is en- 
tirely reasonable and proper under the 
circumstances.” The Chester, supra. 


66. See statutory provisions; and 
supra § 66. 


Sag Gerber v. Spencer, 278 Fed. 886, 


“The computations of the penalties 
in the decree are said to be wrong, but 
no errors were pointed out to the 
District Court and appellees contend 
there are none. In the computation 
the court took one-thirtieth of the 
amount of the monthly wage. as the 
basis for ascertaining the daily wage, 
and awarded double pay for each day 
that payment has been withheld with- 
out sufficient cause. This was prop- 


er,” Gerber v. Spencer, supra. 
68. Vincent v. U. S., 272-Fed. 889. 
[a] Otherwise a seaman would be 


yale thrice.—Vincent v. U. S., 272 Fed. 


69. The Hougomont, 272 Fed. 881. 


[a] Subsequent acceptance.— 
Where seamen, after their demand on 
the master for half wages at an in- 
termediate port was refused, accepted 
payments from the master which 
amounted to more than the half wa- 
ges then due them, they thereby waiv- 
ed their right to maintain a libel for 
the statutory penalties based on the 
refusal of the demand. The Hougo- 
mont, 272 Fed. 881. 


{b] Voluntarily continuing service 
after refusal.—Where seamen volun- 
tarily remained on a vessel, perform- 
ing services and receiving wages 
therefor, after their demand for the 
half wages due them at an intermedi- 
ate port had been refused by the mas- 
ter, they waived their rights under the 
statute based upon such refusal. The 
Hougomont, 272 Fed. 881. 


70. Law of forum as controlling 
see supra § 16. 


71. Buckley v. Oceanic SS. Co., 5 
F. (2d) 545. 


{a] Barred by two-year statute.— 
Double wages recoverable by seaman, 
under Rev. St. § 4529 (Comp. St. § 
8320), during wrongful delay in pay- 
ment of wages due, are considered as 
wages and not as penalty, and claim 
therefor in law court is governed by 
two-year statute of limitation (Code 
Civ. Proc. Cal. § 339), rather than by 
Rev. St. § 1047 (Comp. St. § 1712), per- 
mitting suits to recover penalty to be 
commenced within five years after se 
crual. Buckley v. Oceanic SS. Co., 5 
F. (2d) 545. 
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penal actions. 
Laches may bar the seaman’s right to recover ex- 
tra wages for delay.** 


[§ 397] k. Jurisdiction of State Courts.7* Suits 
for extra wages for delay are not suits for the re- 
covery of penalties,*® within the general rule that 
state courts have no jurisdiction of suits arising un- 
der penal laws of the United States.7® 


[§ 398] 7. Wrongful Discharge’’—a. Before 
Commencement of Voyage or before Earning of One 
Month’s Wages—(1) In General. Statutes provid- 
ing that seamen discharged without their consent or 
fault after they have signed an agreement but before 
commencement of the voyage or the earning of one 
month’s wages, shall be entitled to one month’s extra 
wages,’® are intended to afford seamen a simple and 
summary method of establishing and enforcing dam- 
ages.7® The object of the statute is compensation 
for the seaman,®® rather than punishment for the 
employer.®? 


[§ 399] (2) Time of Discharge—(a) In General. 


SEAMEN 


[§§ 396-401 


Statutes of this character’? apply where the dis- 
charge occurs before the commencement of the voy- 
age,s? or before one month’s wages have been 
earned,** but are inapplicable to discharges after a 
month’s service.’ 


[§ 400] (b) Abandonment of Voyage. Abandon- 
ment of a contemplated voyage before it begins does 
not preclude recovery of extra wages for discharge 
“before the commencement of the voyage,”®® as the 
quoted words will not be construed as implying that 
there must be an eventual “commencement” of the 
voyage before the statute becomes applicable.*? 


Vessel returning because unseaworthy. Seamen 
on a ship compelled to give up her voyage and return 
to port because of an unseaworthy condition known 
to the owner have been held entitled to extra wag- 
es.88 


[§ 401] (8) Necessity of Actual Discharge. 
Where there has in legal contemplation been no ac- 
tual discharge, extra wages are not recoverable there- 
for,*® as where seamen voluntarily leave the service 
of the ship,®® or are removed from the vessel without 


72. 
pra. 

73. The New Jersey, 31 F. (2d) 115, 
116. 


[a] Laches shown.—The New Jer- 
Sey, 31 &. (2d) 21'5,-116. 


74. State court jurisdiction of suit 
for extra wages for wrongful dis- 
charge see infra § 438 note 36 [a]. 


WO. sCoxiv., luykes, 237) IN. Yo 376, 
143 NE 226; Lonnberg v. Knox, 123 
Misc. 148, 204 NYS 852. 


See Courts § 75 text and note 


Buckley v. Oceanic SS. Co., su- 


92. 
Admiralty jurisdiction of forfei- 


tures and penalties generally see Ad- 
miralty §§ 100-103. 


77. Cross references: 


Damages for wrongful discharge see 
supra §§ 99-107. 
Discharge: 
By mutual consent as precluding re- 
covery of extra wages see supra 
§ 213 text and note 17. 


In foreign port as giving right to 
extra wages see infra §§ 408-421. 
Regular wages on wrongful discharge: 
Generally see supra § 216. 
Measuring damages see supra § 102. 
78. See statutory provisions. 


79. The Steel Trader, 275 U.S. 388, 
48 SCt 162, 72 L. ed. 326. 


[a] “The word compensation, in § 
4527 [Rev. St.], distinctly indicates 
that payment of a sum equal to one 
month’s wages was intended to consti- 
tute the remedy for invasion of the 
seaman’s right through breach of his 
contract of employment in the circum- 
stances specified.” The Steel Trader, 
DT Mao S; O91, F505 Cb L6e, T2ieku. 
ed. 326. 


80. The Steel Trader, supra; Cal- 
vin vy. Huntley, 178 Mass. 29, 59 NE 
435. 

81. The Steel Trader, 275 U.S. 388, 


48 SCt 162, 72 L. ed. 326; Calvin v. 
Huntley, 178 Mass. 29, 59 NE 435. 


82. See supra § 398. 


83. The Steel Trader, 275 U.S. 388, 
48 SCt 162, 72 L. ed. 326. 


For later cases, developments anid changes in the law see Aunotations, same title and section number 


84. The Steel Trader, supra. 
85. Simard v. Canada’ SS."Co.y 50 
Que. Super. 105. Compare infra‘ § 406. 


86. Brown v. U. S., 283 Fed. 425, 
427. 
87. Brown v. U. S., supra. 


“As to the second defense, the lan- 
guage of section 4527 [Rev. St.], is 
‘before the commencement of the voy- 
age or before one month’s wages are 
earned.’ The words ‘before the com- 
mencement of the voyage’ might, of 
course, imply that unless the voyage 
were in fact later commenced they 
would have no application, but they do 
not necessarily do so. The present 
case will illustrate the difficulty of 
the construction contended for. At 
the time of the settlement it was ap- 
parently believed, and certainly stat- 
ed, that it would require 20 days to 
make certain repairs after which pre- 
sumably the voyage would commence. 
But certainly the men should not be 
required to wait 20, 30, or 40 days to 
find out whether a voyage was going 
to commence, only to learn that the 
voyage was abandoned because of con- 
ditions on the Atlantic Coast. I think 
that, as the men were discharged, both 
before the voyage commenced, and be- 
fore one month’s wages were earned, 
they were entitled to the amount spec- 
ified in section 4527.” Brown v. U. S., 
supra. 


88. 
O4s 


“It is a matter of common knowl- 
edge before these boats sailed that 
they were wholly unfit for the voyage 
upon which they were about to go, 
and representations were made to the 
collector of customs of this port to 
prevent their clearance; 'and it turned 
out that in a smooth sea, in pleasant 
weather, the two boats were so un- 
seaworthy that they were unable to 
proceed, and were compelled to re- 
turn to Astoria in a state of wreck, 
and after great risk to those employed 
on board of them. Section 4527 of the 
Revised Statutes provides that: ‘Any 
seaman who has signed an agreement 
and is afterwards discharged before 
the commencement of the voyage or 
before one month’s wages are earned, 
without fault on his part justifying 


The Staghound, 97 Fed. 973, 


such discharge, and without his con- 
sent, Shall be entitled to receive from 
the master or owner, in addition to 
any wages he may have earned, a sum 
equal in amount to one month’s wages 
as compensation.’ It is admitted that 
the amount claimed in this case as 
to each of these persons is the amount 
of one month’s wages due under the 
contract of shipment, and under the 
circumstances of the case I am of the 
opinion that the parties so shipping 
are entitled to receive wages precise- 
ly as though they had been discharged 
before the wages were earned, since 
the failure of the voyage was due to 
no fault of theirs, but wholly to the 
fault and carelessness of the owners 
in undertaking the voyage under the 
circumstances.” The Staghound, su- 
pra. 


89. Hughes v. Southern Pac. Co., 
274 Fed. 876. 


[a] Attempted discharge by supe- 
rior officer lacking authority.—W here 
libelant, who had signed shipping ar- 
ticles as assistant engineer, was told 
before the voyage commenced by the 
chief engineer, who had no authority 
to discharge him, that he was dis- 
charged to make room for another, 
and left the vessel, but before she sail- 
ed was notified that he was not dis- 
charged, and directed to report for 
duty, which he refused to do, he was 
not actually discharged, and therefore 
could not recover a month’s wages, 
under Rev. St. § 4527. Hughes v. 
Southern Pac. Co., 274 Fed. 876. 


90. The Inland, 271 Fed. 1008 [aff 
279 Fed. 1018]. 


[a] Proposed discharge.—Where 
Seamen, upon their proposed discharge 
by the master, took up with the ship- 
ping commissioner the matter wheth- 
er they were entitled to the statutory 
penalty, and the commissioner deter- 
mined the penalty should not be in- 
flicted and attempted to work out a 
compromise by having the captain re- 
tain the men at full pay, the refusal 
of the men to accept the proposed 
compromise defeated their right to the 
penalty, or any other right except to 
receive wages if they consented to 
discharge before the commissioner. 
The Inland, 271 Fed. 1008 [aff 279 Fed. 
1018]. : 


§§ 401-405] 


being discharged from employment.®? 


Seizure of vessel by United States marshal con- 
stitutes a discharge of her seamen so as to entitle 
them to extra wages for discharge without fault be- 
fore commencement of the voyage or earning of one 
month’s wages.°? 


Irregular discharge.°? The actual discharge of 
seamen by the master is sufficient basis for imposi- 
tion of the penalty of extra wages even though such 
discharge was not made in the presence of the ship- 
ping commissioner as required by statute.°* 


{§ 402] (4) Effect of Revoking Discharge. 
Prompt revocation of a discharge has been held to 
preclude recovery of the extra wages,°® even though 
the seaman refused to assent thereto.°® 


[§ 403] (5) Wrongful Character of Discharge. 
Where the' discharge is otherwise within statutory 
applieation,®* and is wrongful in character, extra 
wages will be awarded.®& But a seaman is not en- 
titled to extra wages under such statutes where the 


91. Manhattan Canning Co. v. Wil- 
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the discharge or prevents an attempt- 
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discharge was not wrongful,®® nor improper,’ and 
extra wages have been denied where the seaman was. 
discharged for incompetence,? wrongful refusal to 
continue the voyage,* or conduct indicating that he 
is of a trouble-making disposition;+ or where the 
discharge was in accordance with contract stipula- 
tions as to period of employment.’ 


[§ 404] (6) Coastwise Trade. United States stat- 
utes regulating payment of extra wages for wrong- 
ful discharge before commencement of the voyage. 
or earning of one month’s pay,® have been held in- 
applicable to coastwise voyages between United 
States ports.” 


[§ 405] (7) Waiver and Estoppel. The right to 
extra wages for wrongful discharge is subject to 
waiver,® which may be shown by the seaman’s ac- 
ceptance of other employment secured for him by 
his employer.® Failure to ask recovery under such 
statute in a libel for general wages and extra wages 
under other statutes, may preclude an award of 
extra wages for such wrongful discharge.1° f 


ice.—Where the contract of employ- 


son, 217 Fed. 41, 133 CCA 322 [aff 210 
Fed. 898]. 


fa] Taken to hospital.—Rev. St. § 
4527 (U.S. Comp. St. [1901] p 3077), 
providing for the payment to a sea- 
man of extra wages on improper dis- 
charge before a month’s service, is 
not applicable where a seaman was 
taken from the vessel to a hospital be- 
eause of injuries, but -was not dis- 
charged. Manhattan Canning Co. v. 
Wilson, 217 Fed. 41, 1383 CCA 322 [aff 
210 Fed. 898]. 


92. The Great Canton, 299 Fed. 953. 


93. Regulations governing method 
of discharge see supra §§ 93-98. 


94. The Inland, 271 Fed. 1008, 1009, 
[aff 279 Fed. 1018]. 


“The procedure before the shipping 
commissioner is a precautionary 
measure, for the protection of the 
rights of both parties; but either par- 
ty may wrongfully ignore the proce- 
dure intended for his protection and 
violate his contract, just as he may 
violate a statute defining a crime if he 
does the prohibited acts. If a seaman 
deserts, he can be marked off, even 
though ‘he has not gone before the 
shipping commissioner and notified 
him of the leaving... If he is put off 
the ship, and in fact discharged, in 
the sense that the relation of master 
and servant is severed, the master of 
the ship may be responsible for the 
consequences thereof, for the very 
reason that he has not taken the mat- 
ter before the shipping commission- 
er, So as to be protected by due proc- 
ess of law.’”’ The Inland, supra. 


[a] Discharge illegal but not void. 
—Where the captain, who has author- 
ity under Rev. St. § 4511 (Comp. St. 
§ 8300), to hire and discharge seamen, 
wrongfully discharges men without 
taking them before the shipping com- 
missioner, as required by statute, the 
discharge, though illegal, is not void, 
but releases the men from their obli- 
gations to the vessel, and entitles 
them to recover the penalty for 
wrongful discharge prescribed by 
Rev. St. §§ 4527, 4529. The Inland, 
271 Fed. 1008 [aff 279 Fed. 1018]. 


95. The Meton, 287 Fed. 531. 


[a] Discharge revoked on day 
made.—The.Meton, 287 Fed. 531. 


96. The Meton, supra. 
[a] Such revocation either annuls 


ed discharge from becoming final.— 
The Meton, 287 Fed. 531 (where the 
court apparently overlooked the point 
that the seaman’s right to extra wa- 
ges became fixed on his discharge, 
which under the facts would appear 
to have been of a positive and un- 
qualified character, and -that such 
right having accrued could not be lost 
by a subsequent “revocation” to which 
the seaman did not assent). 


97. Time see supra § 399. 
Voyage see infra § 404. 


98. The Steel Trader, 275 U.S. 388, 
48 SCt 162, 572 Iu. ed. 326; Trent v. 
Gulf Pacific Lines, 42 F. (2d) 903. 


[a] Rule applied.—Where cook was 
wrongfully discharged, he could re- 
cover wages earned and one month’s 
additional wages as compensation for 
wrongful discharge (46 USCA § 594). 
Trent v. Gulf Pac. Lines, 42 F. (2d) 
908. 

99. Swanson v. Torry, 25 F. (2d) 
835 [mod sub nom. The Ella Pierce 
THUDLOW, sho de Cad.) 65) ihe Sade 
Wilder, 284 Fed. 728. 


Grounds for discharge see supra §§ 
66-77. 


1. Tindle v. Davison, 7 Asp. 169. 


2... Swanson vi “Torry, 25) Fe @ad) 
835 [mod sub nom. The Ella Pierce 
Thurlow, 18 F. (2d) 675]; ~The S. J. 
Wilder, 284 Fed. 728. 


fa] - Ship’s cook preparing unpalat- 
able meals.—The S. J. Wilder, 284 Fed. 
728. 


3. Swanson v. Torry, 25 F. (2d) 835 
[mod sub nom. The Ella Thurlow, 17 
F. (2d) 675). 


4 The S. J. Wilder, 284 Fed. 728. 


{a] Disrespectful talk about mas- 
ter.—The S. J. Wilder, 284 Fed. 728 
(holding that where the cook spoke 
of the master as ‘“‘cheap” he showed a 
disposition which would have resulted 
in trouble had he been retained, and 
therefore was properly discharged 
without right to extra wages). Com- 
pare Trent vy. Gulf Pac. Lines, 42 F. 
(2d) 903 (where the court awarded a 
cook extra wages for wrongful dis- 
charge despite conceded cantankerous- 
ness and use of disrespectful language 
directly to the master’s face). 


5. Tindle v. Davison, 7 Asp. 169. 
{a] After twenty-one days’ serv- 


ment terminated in twenty-one days 
in accordance with its provisions, a 
seaman then discharged could not re- 
cover extra wages for discharge be=- 
fore a month’s wages had been earn- 
ed, aS such discharge was not improp- 
er, and the statute providing extra 
wages for discharge before the voyage 
commenced or before a month’s wa- 
ges had been earned, where the dis- 
charge was without fault on the sea- 
man’s part and without his consent, 
did not apply to a proper discharge 
but only to one of an improper char- 
acter. Tindle v. Davison, 7 Asp. 169. 


6. See supra § 398. 


7. Wilson vy. Manhattan Canning 
Co., 205 Fed. 996. 


[a] Pacific states to Alaska.—Rev. 
St. § 4527 (U. S. Comp. St. [1901] p 
3077), providing that a seaman, dis- 
charged without fault on his part be- 
fore he has served one month under 
his contract, shall be entitled to re- 
cover a month’s wages in addition to 
those earned, under the provisions of 
Act June 9, 1874, does not apply to 
vesselS engaged in the coastwise 
trade between Pacific ports in the 
states and ports in Alaska. Wilson 
v. Manhattan Canning Co., 205 Fed. 
996. 


8. The John R. Bergen, 122 Fed. 
98, 99. 


9. The John R. Bergen, supra. 


“The evidence shows that the 
claimant’s agents obtained the new 
employment for the libelant and that 
he accepted the same through them. 
Assuming that the statute became 
immediately operative upon the li- 
bellant’s discharge and he became en- 
titled to a month’s wages, his right 
was one which he could waive for a 
sufficient consideration and the ac- 
ceptance of the new employment, 
which was in every respect equal to 
that from which he was discharged, 
must be regarded as a relinquishment 
of his right to resort to the statute.” 
The John R. Bergen, supra. 


10. Swanson vy. Torry, 25 F. (2d) 
835 [mod sub nom. The Ella Pierce 
Thurlow, 18 F. (2d) 675]. 


“The other three libelants were dis- 
charged because of incompetence, and 
because the first three refused to 
make the voyage with them on that. 
account. They were entitled upon 
their discharge to their carned wa- 
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[§ 406] b. After Beginning of Voyage and Earn- 
ing of One or More Month’s Wages. A seaman 
wronefully discharged after he has earned one or 
more month’s wages may be awarded a month’s 
extra wages,11 on analogy to the statutory provi- 
sions governing discharge where less than a month’s 
wages have been earned.?? 


[§ 407] ec. Before Termination of Contract. Un- 
der statutes giving seamen “dismissed” before ter- 
mination of the contract unless for excepted rea- 
sons, the right to extra wages,+* termination of the 
services of seamen by reason of seizure of the ship 
under a libel constitutes a “dismissal” entitling them 
to the extra wages.1* 


[§ 408] 8. On Discharge in Foreign Port—a. Par- 
ticular Statutory Provisions—(1) By Act of Mas- 
ter. Statutes providing that if a seaman is dis- 
charged in a foreign port the master shall either 
provide the seaman with employment on another 
vessel agreed to by the seaman or shall provide him 
with one month’s extra wages, “if it shall be shown 
to the satisfaction of the consul that such seaman 
was not discharged for neglect of duty, incompe- 
tency, or injury incurred on the vessel,’’> are de- 
signed to assure the seaman enough extra wages to 
pay his shore expenses while awaiting another ship.?® 
Such statutes neither limit a seaman’s recovery for 
wrongful discharge to one month’s extra wages,1* 
nor entitle him to recover the difference between his 
actual earnings and what he would have earned had 
he completed the voyage,*® and sums paid under 
such statutes are not deductible from the amount due 


ges, less advances, and for delay in 
payment thereof they are entitled to 


the penalty prescribed by R. S. § 4529 15. 
(46 USCA § 596; Comp. St. § 8320). 16. 
They are not, however, entitled to the 17 


one month’s wages prescribed by R. 
S. § 4527 (46 USCA § 594; Comp. St. 
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month’s extra wages). 

See USCA tit 46 § 683. 

The Donna Lane, 299 Fed. 977. 
The Donna Lane, supra. 
Damages for wrongful discharge 


[§§ 406-411 


him for regular wages.?® 


[§ 409] (2) With Consent of Seaman—(a) Stat- 
utes Barring Recovery. Under a statute providing 
that if a seaman is discharged by voluntary consent 
before the consul, he shall be entitled to wages up 
to the time of dischargé, but not for any further 
period,?° the seaman’s consent to his discharge in a 
foreign port precludes recovery of extra wages.”? 


[§ 410] (b) Statutes Permitting Recovery. Un- 
der early statutes providing that on discharge of a 
seaman in & foreign port with his own consent, cer- 
tain extra wages shall be paid to the American con- 
sul,?? if on such discharge such wages are not so 
paid, the seaman may by suit recover the amount to 
which he is entitled.22 The statute has been held 
applicable irrespective of expiration of the contract 
of employment,?4 and even though the seaman’s con- 
sent resulted from notification by the master that 
no further funds would be available for payment 
of wages.?® 


Liability of owner. It has been held that the ac- 
tion for extra wages under such statute cannot be 
brought against the owner.?° 


[§ 411] (3) On Sale of Ship—(a) In General. 
Statutes providing for payment of extra wages to 
seamen on discharge upon sale of the ship in a for- 
eign country,** are designed to provide every 
stranded seaman with the means of returning home.?® 
A provision making his engagement aboard a vessel 
homeward bound a condition precedent to the award 
of wages is intended to induce him to return.?® 


subject is, ‘My discharge there was 
not my voluntary act, it was compul- 
sory; by compulsion, I mean the cap- 
tain told me there was no funds to 
pay, and could sail no further; I re- 
quested the captain to find a consul,’ 
etc. This evidence does not show that 


§ 8318), because their discharge was 
not without fault on their part, and 
furthermore recovery under this stat- 


ute is not asked for in the libel.” 
Swanson v. Torry, 25 F. (2d) 835, 
836. 


11. Caffyn v. Peabody, 149 Fed. 294, 
297. 


12. Caffyn v. Peabody, supra. 


‘Tt has been proved by uncontra- 
dicted evidence that the libelant’s ex- 
penses returning to Seattle amounted 
to $75, which he is entitled to recover 
by the terms of his contract, and, 
having been discharged without his 
consent, and without fault on his part 
justifying such discharge, the court 
allows him as compensation one ad- 
ditional month’s wages. I hold this 
award to be legal and just, by anal- 
ogy to the measure of compensation 
prescribed by section 4527, U. S. Rev. 
Speimiees-. Comp. St. 1901, "p 30771.” 
Caffyn v. Peabody, supra. 


Rule where less than month’s wages 
earned see supra § 399 text and note 
84, 

Denial of recovery under statutes 
regulating discharge before earning 
of month’s wages see supra § 399 text 
and note 85. 


13. See statutory provisions. 

14. The Fort Gaines, 18 F. (2d) 
413. 

fa] Under Norwegian law.—The 


Fort Gaines, 18 F. (2a) 413 (one 


see supra §§ 99-107. 
18. The Donna Lane, 299 Fed. 977. 
19. Erwin v. Butler, 5 La. 330, 332. 


“The plaintiff was discharged in a 
foreign country, and received from 
the American Consul his proportion 
of a sum of money paid by the de- 
fendant in the consul’s office on his 
discharge, according to the act of 
Congress. Ingersoll, 146. It has 
been contended, this sum ought to 
have been deducted from that allow- 
ed to the vlaintiff for his wages. We 
are of opinion, that the sums paid by 
masters of vessels on the discharge. 
of a sailor in a foreign port, and of 
which he receives his share, is, above 
any money due for wages, i. e., a com- 
pensation for loss of time in procur- 
ing a passage for the sailor’s return.” 
Erwin v. Butler, supra. 


20. See statutory provisions. 

21. Petterson v. U. S., 274 Fed. 
1000. 

22. See statutory provisions. 

23. Gove v. Judson, 19 Fed. 528. 

24. Dustin v. Murray, 8 F. Cas. No. 


4,201, 5 Ben. 10, 


25. Gove vy. Judson, 19 Fed. 528, 
524, 


‘Tt is objected that the evidence 
shows that the discharge of the libel- 
ant was not ‘with his own consent,’ 
What the libelant testifies on that 


the libelant’s discharge was not, un- 
der the circumstance which he ex- 
plains, ‘with his own consent,’ within 
the meaning of the statute. His dis- 
charge was evidently ‘with his own 
consent,’ although that consent was 
constrained and rendered necessary 
under the circumstances, and, in that 
sense, compulsory, because the cap- 
tain had no funds to pay, and could 
sail no further; and such duress will 
not deprive him of his right to extra 


pay.” Gove vy. Judson, supra. 

ae Ogden y. Orr, 12 Johns. (N. Y.) 
27. See statutory provisions. 
28. Pool v. Welsh, 19 F. Cas. No. 


11,269, Gilp, 193. 


[a] “By the maritime code of 
Sweden . . . (1) it is seats 
provided that seamen who are dis- 
charged in a port, other than the port 
of shipment, by the breaking up of 
the voyage, shall be entitled to extra 
wages, differing in amount with dif- 
ferent parts of the world, but as ap- 
plied to this case three months’ extra 
wages.” The Adolph, 7 Fed. 501, 502. 
(2) A delay in discharging the men, 
caused by the master waiting for defi- 
nite instructions from the owners on 
the libel of the vessel, does not de- 
prive the seamen of their right to ex- 
tra wages. The Adolph, 7 Fed. 501. 


29. Pool v. Welsh, 19 F. Cas. No. 
11,269, "Gilp. 193. 5 ‘ 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 412-415]. 


[§ 412] (b) Voluntary Character of ‘Sale. The 
seaman is entitled to such extra wages if the sale 
was voluntary,®® or results from causes for which 
the owner is legally responsible,*! as where the 
vessel could reasonably have been repaired,’” or her 
unseaworthiness resulted from natural wear on the 
voyage,*® or from her imperfect condition when 
sent to sea.24 But such extra wages are not recoy- 
erable if the sale is involuntary,®® and was neces- 
sitated by inevitable accident,*® as where the vessel 
is so far damaged from perils of the sea that she is 
abandoned and sold as a wreek,** beyond reasonable 
chance of repair.*& Where sale of the vessel after 
injury is not necessary, the sale of the ship as a wreck 
and ‘discharge of her seamen will be regarded as a 
voluntary act subjecting the employer to lability 
for extra wages.®® 


Master’s deliberate destruction of ship. Where, 
without the owner’s collusion, a vessel is voluntarily 
stranded, wrecked and sold by the master, her sea- 
men are entitled to the statutory extra wages,*® 
which are payable out of the proceeds of the sale of 
the vessel in so far as sufficient to pay same.*! But 
the owner is not personally liable for any deficit 
remaining after the proceeds from the sale of the 
vessel have been exhausted.#? 


Fact that vessel was captured prior to her sale 
will not necessarily take away the voluntary char- 
acter of the subsequent sale.*3 


[§ 413] (c) Sale to Foreign Government. Under 
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statutes providing for payment of extra wages to 
seamen on their discharge in a foreign port upon sale 
of the ship,** sale of the ship to a foreign govern- 
ment coupled with continuance of her seamen on 
the ship in the service of such foreign government 
will constitute a discharge entitling the seamen to 
extra pay if they enter the foreign service under 
compulsion,*® but not if they enter such service vol- 
untarily.*® 


[§ 414] (d) Payment to Consul. A payment of 
the extra wages to the consul at the port where the 
voyage terminates has been held to relieve the master 
from liability,47 and it has been said that payment 
to no one else will satisfy the statute.** 


[§ 415] (4) Disabled Seaman.*® Under a statute 
providing that whenever a seaman is discharged by 
a consular officer in consequence of any injury re- 
ceived in the service of the ship, such officer shall 
require the payment by the master of one month’s 
extra wages over and above the wages due at the 
time of the discharge,°° payment of such statutory 
extra wages does not absolve the ship from liability 
for the injured seaman’s maintenance and cure.>? 
Where a seaman is insolent to the master and so 
badly injured in a subsequent fight provoked by such 
insolence that: local authorities remove him to a 
shore hospital, from which the master is unable to 
take him by reason of refusal of hospital authorities ~ 
to let him go, so that he is left behind, the seaman 
cannot recover extra wages for wrongful discharge 
in a foreign port.°? 


30. The Dawn, 7 F. Cas. No. 3,665, 
1 Ware 499. 


31. Wells v. Meldrun, 29 F. Cas. 
No. 17,402, Blatchf. & H. 342; The 
Wenonah, 29 F. Cas. No. 17,412, 1 
Hask. 606. 


32. Pool v. Welsh, 19 F. Cas. No. 
11,269, Gilp. 193; Wells v. Meldrun, 
290. Cas." Nos 17,402, Blatchti> & Hi: 
342. 


[a] If vessel can be repaired at a 
reasonable expense and in a reason- 
able time, but the. repairs-are not 
made, the owners are liable for extra 
wages. The Dawn, 7 F. Cas. No. 3.666, 
2 Ware 126, 7 F. Cas. No. 3,665, 1 Ware 
499. 


33. Wells v. Meldrun, 29 F. Cas. 
No. 17,402, Blatchf. & H. 342. 


34. Wells v. Meldrun, supra; The 
Wenonah, 29 F. Cas. No. 17,412, 1 
Hask. 606. 


[a] Vessel unseaworthy at incep- 
tion of voyage.—Where the vessel 
was unseaworthy at the beginning of 
the voyage, extra wages may be re- 
covered. The Wenonah, 29 F, Cas. 
No. 17,412, 1 Hask. 606. 


35. The Dawn, 7 F. Cas. No. 3,665, 
1 Ware 499; The Rupee, 21 F. Cas. 
No. 12,140. 


36. The Dawn, 7 F. Cas. No. 3,665, 
1 Ware 499. 


37. Gallagher v. Murray, 9 F. Cas. 


No. 5,193, 10 Ben. 290; Henop v. Tuck- 


er, 11 F. Cas. No. 6,368, 2 Paine 151; 
Hoffman v. Yarrington, 12 F. Cas. No. 
6,580, 1 Lowell 168; The Rupee, 21 F. 
Cas. No. 12,140. 


[a] Becommendation by surveyors 
for a condemnation of the vessel be- 
cause of injuries received by perils 
of the sea brings the case within the 
rule. Gallagher v. Murray, 9 F. Cas. 
No. 5,193, 10 Ben. 290. 


38. The Dawn, 7 F. Cas. No. 3,665, 
1 Ware 499. 


{a] Physical possibility of repair. 
—Where| a ship has been wrecked so 
badly that she is not worth repairing, 
her sale is legally regarded as invol- 
untary and rendered necessary by in- 
evitable accident, even though it 
would have been physically possible 
to repair her and ultimately proceed 
on the voyage. The Dawn, 7 F. Cas. 
No, 3,665, 1 Ware 499. 


39. Pool v. Welsh, 19 F. Cas. No. 
11,269, Gilp. 193. 


40. Brown v. Chandler, 4 F. Cas. 
No. 1,998. 


41. Brown v. Chandler, supra. 
42. Brown v. Chandler, supra. 


43. The Saratoga, 21 F. Cas. No. 
12,355, 2) Gall. 164. 


44. See statutory provisions. 


45. Dustin v. Murray, 8 F. Cas. No. 
4,201, 5 Ben. 10 


46. Dustin v. Murray, supra. 


[a] Contract made in New York to 
serve aboard ship after transfer to 
Haytian navy is void for illegality 
and cannot of itself establish the vol- 
untary character of libelants’ entry 
into foreign service. But such con- 
tract may be sufficient, with other 
circumstances, to show that the sea- 
men knew of the proposed transfer 
of the ship and crew to the Haytian 
navy, and that at the time of enter- 
ing the service of Hayti they acted 
voluntarily and with full knowledge 
of what they were doing. Dustin v. 
Murray, 8 F. Cas. No. 4,201, 5 Ben. 
10. 


47. Drew v. Pope, 7 F. Cas. No. 
4,080, 2 Sawy. 72. 


48. Pool v. Welsh, 19 F. Cas. No, 


11,269, Gilp. 193. 


[a] Consul regarded as trustee.— 
“By the plain terms of the law, too, 
this money is to be paid by the mas- 
ter to the consul in the foreign port, 
who is made the trustee or agent of 
the United States, as to one third part 
of the amount paid to him, and of the 
seaman as to the other two thirds; 
and it is his duty to account to each 
of these parties for their respective 
proportions. It is also to be observed, 
that the part reserved for the United 
States is appropriated by the act, to 
the ‘purpose of creating a fund for 
the payment of the passages of sea- 
men or mariners, citizens of the Unit- 
ed States, who may be desirous of re- 
turning to the United States, and for 
the maintenance of American seamén 
who may be destitute, and may be in’ 
a foreign port.’ The act further di- 
rects, that the sums thus retained for 
this fund, shall be accounted for with 
the treasury every six months. Thus 
it would seem, that not only the terms 
of the law, but the objects to be at- 
tained by it, to wit, the return of 
American seamen to their country, 
and their maintenance when found 
destitute in a foreign port, all require 
that this money shall be paid to the 
consul in the foreign port, where the 
seaman is discharged, and that no 
other payment or obligation to pay 
is recognized or created by the act.” 
Pool v. Welsh, 19 F. Cas. No, 11,269. 
Gilp. 198. 


49. Regular wages during disabili- 
ty see supra §§ 224-232. 


50. See statutory provisions. 
51. The W. L. White, 25 Fed. 503. 


Right to maintenance and cure gen- 
erally see infra §§ 582-633. 


52. Brown v. The Independence, 4 
F. Cas. No. 2,014, Crabbe 54, 
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|) 416] b. Nationality of Ship and Seaman. 
United States statutes providing for payment of 


SEAMEN 


meaning of the statutes.®° 
[§ 418] d. By Whom Discharged. Under statutes 


extra wages on discharge of seamen in a foreig pas . F 
Beecer ye Batch Sagi cist | giving a seaman the right to extra wages on dis- 


port..* 
eign seamen on American ships,’* 
seamen on foreign ships.°> 


Evidence of citizenship. 


was a foreigner.°® 


an American e¢itizen on the 


zenship.®* 


[§ 417] c. Place of Discharge. Seamen discharged 
at home cannot recover extra wages for discharge 
in a foreign port,®§ even though they were sent off 
their ship. in the foreign port and brought home as 
passengers, but with wages, on a different vessel.” 
A seaman shipping from one state and discharged in 
a different and distant state of the United States is 
not discharged in a “foreign country,” within the 


53. See supra §§ 408-415. 


54. The Hermon, 12 F, Cas. 
6,411, 1 Lowell 515, 519. 


“Peterson is not, in the language of 
the act of 1803, ‘designated on the 
list’ as a citizen of the United States, 
but as living in Denmark. He ship- 
ped at Callao for Gibraltar and a port 
of discharge, and was discharged by 
the consul at Valencia, who certifies 
that he has been fully paid. If one 
so shipped were proved to be, in fact, 
a citizen of the United States, the 
contract might not in all cases be 
conclusive against him; but if a for- 
eigner serves from one foreign port 
to another, perhaps to his own home, 
on an American ship, I do not know 
why he should demand payment be- 
yond his contract for being discharg- 
ed there, even if he in fact wishes to 
go to the United States.”” The Her- 
mon, supra. 


55. Dustin v. Murray, 8 F. Cas. No. 
4,201, 5 Ben. 10. 

“A word only is necessary in ref- 
erence to the position—that the extra 
wages are due by reason of the sub- 
sequent discharge of the men, by con- 
sent, in the foreign port. No such 
position can be maintained, for the 
reason that when the men were final- 
ly discharged from the ship, no rela- 
tion then existed between them and 
the defendant. He ceased to be own- 
er at the time of the change of flag. 
Besides, the men were not then Amer- 
iean seamen. The act of 1803 was in- 
tended only to provide for American 
seamen. Engaging in a foreign serv- 
ice by a seaman would preclude the 
possibility of a payment to the Amer- 
jean consul at a subsequent discharge 
from such foreign service, as provid- 
ed by the act, and such engagement 
would be a waiver of all right to 
claim the benefit of the statute.” Dus- 
tin v. Murray, supra. 


56. Orne v. Townsend, 18 F. Cas. 
No. 10,583, 4 Mason 541; Matter of 
Angel, 1 Hawaii 224. 


57. Orne v. Townsend, 18 F. Cas. 
No. 10,583, 4 Mason 541 (omission 
of the name of the Seaman as an 
American citizen from the list of the 
crew certified from the collector’s of- 
fice is not fatal, provided he is named 
as an American citizen on the mas- 
ter’s list of the crew). 


[a] No crew list.—‘'Where 


No. 


the 


have been construed as inapplicable to for- 


The burden is on 
master to show that a seaman on an American ship 
Description of the seaman as 
master’s 
erew is ordinarily sufficient to prove American citi- 


or to American 


charge in a foreign port,®! it has been held that a sea- 
man’s dismissal by the mate when in command is 


sufficient to show a “discharge” within the meaning 


the 


list of the 


captain of an American vessel fails 
to comply with the law, and produces 
no crew list, I think it is fair to 
presume that the seamen discharged 
from his ship are citizens of the 
ceuntry under whose flag they sail; 
and that the burden of proof rests 
on the captain to show that they 
are not so. He should not be allowed 
to avail himself of his own laches 
to defeat the claim. If he has no 
crew list, and can satisfy the con- 
sul by other evidence that the sea- 
men discharged are not citizens of 
the United States, very well, but if 
he neglect or fail to do that, I see 
no fair way of escape from the re- 
quirements of the law.” Matter of 
Angel, 1 Hawaii 224, 227. 


58. Rogers v. Lewis, 
No. 12,014, 1 Lowell 297. 


59. Rogers v. Lewis, supra. 


60. Brown v. Hartley, 4 F. Cas. 
No. 2,009a. 


[a] Shipping in Maine and dis- 
charged in Louisiana.—Where a col- 
ored seaman shipped from Maine for 
a voyage to Gulf ports and back, 
and while the ship was moored at 
or near New Orleans such seaman 
was discharged with his own consent 
and reshipped aboard another vessel 
sailing north, such action being ad- 
visable to preclude imprisonment un- 
der local laws then jailing all col- 
ored crews, the seaman could not re- 
cover extra wages under the stat- 
ute awarding same for a seaman’s 
discharge in a foreign port with his 
own consent, because New Orleans 
was not a port “foreign” to Maine 
within. the meaning of the statute. 
Brown vy. Hartley, 4 E. Cas. No. 
2,009a. 


61. See supra §§ 408-415. 
62. The Caroline E. Kelly, 


20 EF. Cas. 


5 oF. 


Gas. No. 2,422, 2 Abb. 160, 7 Phila. 
(Pa.) 570; Orne v. Townsend, 18 F. 


Cas. No. 10,588, 4 Mason 541. 


[a] Master aboard but asleep. 
Where a seaman on a ship then in 
Matanzas, Cuba, who was suffering 
from an infected finger, had had 
trouble with the master and talked 
to the mate about his finger, and on 
the latter’s suggestion and with the 
latter’s help surreptitiously left the 
vessel at night while the master was 
asleep and the mate in command, 
and took a train for Havana, to get 


of such statutes.®? 


[§ 419] e. Remission of Extra Wages. Where the 
extra wages payable upon discharge of seamen in 
a foreign court ean be remitted only by the eon- 
sul,®* on the consul’s failure to remit such allowanee, 
seamen are entitled to recover the same.®# 
statutes permitting the consul to remit extra wages 
for discharge in a foreign port, where the seamen 
insist on their discharge and the master is not in 
fault,®® the consul’s failure to remit ordinarily pre- 
eludes the court from denying recovery of extra 
wages for discharge.®° 

[§ 420] f. Liability of Master and Owner.*? 
ther master®® or owner®® may be held personally 


Under 


hospital care and avoid the danger 
to his finger involving in sailing 
north with his ship, the seaman was 
not a deserter but was discharged 
by the mate with his own consent 
in a foreign port, and therefore en- 
titled to statutory extra wages. The 
Caroline E. Kelly, 5 F. Cas. No. 2,422, 
2 Abb. 160. 


[b] Master absent.—Orne v. 
Townsend, 18 F. Cas. No. 10,583, 4 
Mason 541. 


63. See statutory provisions. 


64 Campbell v. The Uncle Sam, 
4H. Cas: iNo- -23371) Patt 48 Gas: 
No. 2,372, McAllister 77]. 


fa] Discharge by consul without 
extra wages is of no efficacy and does 
not bar the right to extra wages un- 
less the consul makes an official en- 
try thereof upon the list of the crew 
and the shipping articles. Miner v. 
Harbeck, 17 EF. Cas. No: 9,629, Abb: 
Adm. 546. 


65. See statutory provisions. 


66. The Hermon, 12 EF. Gas. No. 
6,411, 1 Lowell 515. 


67. Persons and property liable 
ie wages generally see infra §§ 423- 
oo. 


68. Dustin v. Murray, 8 F. Cas. 


No. 4,201, 5 Ben. 10. 


_Ca] At common law.—A seaman 
discharged with his own consent in 
a foreign port, prevented by the con- 
duct of the master from making ap- 
plication to the American consul at 
the place of discharge, may main- 
tain an action at common law against 
the master for two months’ wages 
as his part of the three months’ ex- 
tra pay which the master is required 
by U. S. Rev. St. (1878) §§ 4582, 4584, 
to pay to the consul on account of 
discharge of such seaman. Dustin 
ae Murray, 8 F. Cas. No. 4,201, 5 Ben. 


69. Dustin v. Murray, supra. 


[a] Rule applied.cSeamen may 
maintain an action against the ves- 
sel owner to recover as wages their 
portion of the three months’ wages 
required by Act Febr. 28, 1803 (2 
U.S. St. at L. 203) to be paid on 
a discharge in a foreign port. Dustin 
re Murray, 8 F. Cas. No. 4,201, 5 Ben. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Ki-. 


> a 


- Little, 


§§ 420-426] - 


hable for failure to pay statutory extra wages on 
discharge of the seaman in a foreign port. 


[§ 421] g. Waiver or Compromise. A compromise 
settlement made by a seaman under duress will not 
bar his right to extra wages;’° nor can such right be 
barred by a compromise settlement made by the sea- 
man’s proctor without authority.74 


[§ 422] V. Persons Entitled To Sue. After they 
have assigned their claim for wages seamen may not 
maintain a libel for their recovery.*? 


[§ 423] W. Persons and Property Liable7?—1. In 
General. In admiralty a seaman has a threefold 
remedy for the recovery of his wages,7* in rem 
against the ship,’® or in personam against the mas- 
ter’® or owner.** It has also been said that under 
maritime law the seaman may proceed against the 
freight,’® against the ship, freight and master,’® 
against the freight and master,*® or against the 
freight and ship. At common law he may have 
his remedy against either the owner’? or the mas- 

70. Bates v. Seabury, 2 F. Cas. 


71. Bates v. Seabury, supra. 
[a] Mere retainer given to proctor | relied upon by 


does not authorize him to accept less |fund from which 
than is due in full settlement of the | personal responsibility for disburse- 
ments and wages.” 
tor adopts an erroneous legal theory | lantic Mut. Ins. Co., supra. 


seaman’s claim, and where the proc- 


and honestly but mistakenly accepts 
for the seaman a settlement exclud- sl. 
ing extra wages, such a 
will not bar the seaman’s subsequent IN ial 2 ae 
recovery of the extra wages to which [a] 


eign port. Bates v. Seabury, 2 F. ‘ 
Cas. No. 1,104, 1 Sprague 433. Ships) and 


72. Bibbins v. The Citizen, 3 F. | mers’ wages; 
ei by 


SEAMEN 


the primary fund for their payment. 
No. 1,104, 1 Sprague 433. It is said to be the most natural 
fund out of which the wages are|does not apply to a ferry boat run- 
contemplated to be paid; 
the master as the 
to discharge his|her master is not personally liable 


The Oliver Ames, 178 Fed. 740; 89. 
settlement | Daniels v. Atlantic Mut. Ins. Co., 24 | 495. 


: : “By the Marine Ordinance of 

he is entitled on discharge in a for- | ponis xIV, liv. 3, tit. 4, art. 19, the [a] 
freight 
pledged for the payment of the mar- 
and the principle is by the owner. 
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ter.88 These cumulative remedies will not be 
abridged except in cases of a clear and common un- 
derstanding to that effect.*4 


[§ 424] 2. Ship. Seamen suing for wages may 
proceed in rem against the ship,*® which is primarily 
lable for seamen’s wages.*°® 


[§ 425] 3. Master—a. In General. A seaman su- 
ing for his wages may proceed in personam against 
the master,*’ the basis of the master’s liability or- 
dinarily being an express*®® or implied®® contract, 
or resting upon the broad ground that he has cus- 
tody of the ship’s funds.°® But where the suit is 
not on an express contract of the master, and there 
is no legal basis for implication of a contract, the 
master’s liability has been denied. 


[§ 426] b. Change of Masters. On a change of 
masters during the voyage, the general rule is that 
the old master is hable for wages earned during his 
incumbency,®* even though he has turned over all 
funds to his successor,®*? but cannot be held liable 


v. Nugent, 11 “B.S Cass NO. 651265 eo 
Cranch C. C. 649 (the maritime law 


ning between Washington, D. C., and 
Alexandria, Va., and that therefore 


and it .is 


for a seaman’s wages). 


88. Bishop v. Shepherd, 23 Pick. 
(Mass.) 492. 


Daniels v. At- 


123 Mass. 
(Pa. 


Temple v. Turner, 
Farrel v. McClea, 1 Dall. 
392, 1 L. ed. 191; 


If master admits seamen to 
a 1 serve on board vessel, he is person- 
are specifically |ajly liable for their wages even 
though they were originally shipped 
Farrel v. McClea, 1 


Cc N 1,384a; Log s he |reénacted in the Code de Commerce, : : - 
Vasil, “is Ee Coy No. 8.465, a Bond |s. 271, in the same words.” Poland a Pig es 3225 Ler aielyhe te 
267. Vv. pee mpartan, 19 F. Cas. No. 11,246, : [bd pumsiont foes of con- 
‘ ract.—In an action a se 
73. For extra wages under partic- Tete ane bh wis 160 against a master of a vessel for nis 
ular statutory provisions see supra §§ cone Bingham v. Monroe, 212 Mass. | wages, evidence that he shipped at 
391, 420. 455, 99 NE 165. pened uale ce wa Bes — month on 
j i 83. Bingham v. Monroe, supra. e vessel of which defendant was 
SA ie! to wage lien see 2 P at the time master, and served un- 
: : EI si ge Russell v. Rackett, 46 Fed. | ti] discharged by him, is sufficient 
74. Everett v. U. S., 277 Fed. 256, . to warrant a recovery, although there 
258 [aff 284 Fed. 203 (certiorari den 85. Sheppard vy. Taylor, 5 Pet. (U.|is no other evidence of a contract 


261 U. S. 615 mem, 43 SCt 361 mem, 
67 L. ed. 828 mem)]; The Samuel|S, Shipping Bd., 
221 Fed. 308, 137 CCA 1386; | 989: The Acorn, 
Bingham v. Monroe, 212 Mass. 455, 
99 NE 165; Bishop v. Shepherd, 23 
Pick. (Mass.) 492. 


“There is no diversity to this rule. [a] 
The laws of the United States 


Gilp. 203; 


S.) 675, 8 Lied. 269; 


32 Fed. 638; 
v. The Pekin, 22 F. Cas. No. 13,090, 90. 
Wilson v. The Ohio, 30 etc., Corp., 
F. Cas. No. 17,825, Gilp. 505. 4 


made by the master with the sea- 


McCall v. U. 
Temple v. Turner, 123 Mass. 


294 Hed. | Man. 


Corp: 
Smith | 125. 


McCall v. U. S. Shipping Bad., 
294 Fed. 989, 991. 


“The master is made liable because 


“From. the days’ of QOleron | jn early days he had custody of the 


as ‘well as those of England have pro- 
vided such remedy.” Everett v. U. 
S., supra. 


Summary proceedings see infra § 
3: 


75. See infra §-424. 
76. See infra § 425. 
77. See infra § 428. 


78. Poland v. The Spartan, 19 F. 
Cas. No; 11,246, 1 Ware 134. 


[a] “The marine law . . . of 
Spain and Portugal render the freight 
as well as the vessel answerable for 
the wages of the seamen. Jacobson’s 
Sea Laws, 150.” Poland v. The 
Spartan, 19 F. Cas. No. 11,246, 1 Ware 
134, 140. 


79. The Oliver Ames, 178 Fed. 740. 


80. Daniels v. Atlantic Mut. Ins. 
Co;, 24N: Y. 447, 1449. 


“If the seaman becomes entitled to 
wages, he is not confined to the 
freight, nor is that declared to be 


. « . the ship stands responsible 
for the wages of the seamen. It is 
this assurance that enables her to 
command those services that are es- 
sential to the prosecution of her en- 
terprises. Seamen, as a rule, are of 
a class that would with difficulty find 
the owners of the ship, or persons 
responsible for their wages, and 
without such assurance that the law 
gives for the payment of their earn- 
ings their labor would not be obtain- 
able, and maritime undertaking 
would languish.” Saylor v. Taylor, 
77 Fed. 476, 478, 23 CCA 348. 


S6n McCall vi, Wns. Seng Ba., 
etc., Corp., 294 Fed. 989 


87. McCall v. U. S. Shipping Bd., 
ete., Corp., 294 Fed. 989; Everett v. 
U. S., 277 Fed. 256 [aff 284 Fed. 
203 (certiorari den 261 U.S. 615 mem, 
43 SCt 361 mem, 67 L. ed. 828 mem) ]; 
Martin v. Acker, 16 F. Cas. No. 9,155, 
Blatchf. & H. 279; Wells v. Meldrun, 
29 EF. Cas. No. 17,402, 
342; Buck v. Rawlinson, 1 Bro. P. 
C. 137, 1 Reprint 470. See Harris 


Blatchf. & H.' 


ship’s earnings, and not because of 
any pecuniary ‘interest in the vessel 
or in the venture.’ McCall v. U. 
S. Shipping Bd., etc., Corp., supra. 


91. Bishop v. Shepherd, 23 Pick. 
(Mass.) 492. 


[a] Where father sued for wages 
of his minor son, alleged to have been 
forfeited by the son’s desertion from 
a whaler, and the father could not 
recover on the express contract be- 
cause he had disaffirmed same to 
avoid the forfeiture of wages for de- 
sertion, and the implied promise to 
pay what the father was equitably 
entitled to have was chargeable to 
the owners because they, and not the 
master, held the wages claimed to 
have been forfeited for desertion, the 
father could not recover against the 

master. Bishop v. Shepherd, 23 Pick. 
(Mass.) 492. 


92. McCall v. U. S. Shipping Bd. 
Emergency Fleet Corp., 294 Fed. 989. 


93. McCall v. U. S. Shipping Bd. 
Emergency Fleet Corp., supra. ; 
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for wages earned after he has been relieved of com- 
mand.°* The new master is liable for wages earned 
after he assumed command.®® It has been both af- 
firmed®® and denied®* that the new master is lia- 
ble for wages earned on a portion of the voyage pri- 
or to his assuming command. Where the succes- 
sor serves only on a distinet voyage, he is not lia- 
ble for wages of the original voyage prosecuted 
under the original master,®® although liable for wag- 
es earned on the voyage of his own command.°®® 


[§ 427] c. Liability as Owner Pro Hac Vice.? 
Where the master hires the ship on shares, manning 
and victualing her himself, he is liable to the seamen 
for their wages as owner pro hae vice.? 


[§ 428] 4. Owner—a. In General. Generally 
speaking, a seaman suing for his wages may pro- 
ceed in perscnam against the owner,® who is lia- 
ble to the seamen for their wages,* although his name 
is not stated in the shipping articles,® and although 
the master may have had a complement of men with- 
out the seaman,® the owner being held liable on the 
theory that the contract of employment was made 
for his benefit.7 
when privity with the master is shown,* and the 
owner is not liable for wages of a seaman hired by 
the master on the latter’s exclusive credit,® although 


SEAMEN : 


But the general owner is liable only- 


an agreement between the owner and the master that 
the latter was to pay all wages will not relieve the 
owner in the absence of notice to and assent of the 
seaman.?° 


[§ 429] b. Actual and Registered Owner.1! It 
has been held that an owner on register is not liable 
for seamen’s wages if not the owner in faet.1? 


One having full and exclusive ccntrol of the op- 
eration and management of the ship is regarded as 
the actual owner for purposes of wage lability.1* 


[§ 430] c. Part Owners. All part owners-of a 
ship are ordinarily liable for seamen’s wages.!4 


Suit by part owner for services on ship. It has 
been held that one part owner of a ship cannot sue 
the others for his own services as clerk thereon, 
under employment of the captain, another part 
owner.?® 


The survivor of two owners after death of his co- 
owner has been held not hable for wages under a 
parol agreement made by the deceased owner.*® 


[§ 431] d. Change of Ownership. The original 
owner cannot escape lability for seamen’s wages by 
transfer of ownership pending fulfillment of arti- 
cles,t7 nor during a voyage,!® nor by abandoning 


ers in absence of proof to the con- 


[§§ 426-431 


94 McCall v. U. S. Shipping Bd. 2. 


Emergency Fleet Corp., supra. 


95. McCall v: U. S. Shipping Bd. 
Emergency Fleet Corp., supra; Smith 
vy. Oakes, 141 Mass. 451, 5 NE 824, 
55 AmR 487. See Anonymous, 1 F. 
Cas. No. 467a, 1 Pet. Adm. 247 note 
(whether mate succeeding to mas- 
ter’s position during the voyage is 
liable for a Sseaman’s wages, quere). 

{a] If master falls sick on a voy- 


age and another is appointed in his 
place, the latter is liable for seamen’s 


wages thereafter earned. Smith v. 
Oakes, 141 Mass. 451, 5 NE 824, 55 
AmR 487. 


96. Fitzsimmons v. Baxter, 3 Daly 
CNG Ye) silk 

[a] Articles expressly binding 
seamen to master’s successor.— 
Where seamen by their articles ex- 
pressly bind themselves not only to 
the person master at the time, but 
also to anyone who may lawfully suc- 
ceed him during the voyage, one law- 
fully succeeding to the position of 
master during the voyage is liable 
for the seamen’s wages for the voy- 
age. Fitzsimmons y. Baxter, 3 Daly 
(OSE AGO Sue 


97. McCall v. U. S. Shipping Bd. 
Emergency Fleet Corp., 294 Fed. 989. 


98. Wysham vy. Rossen, 11 Johns. 
GN. Y.) 72. 


[a] Where on outward passage 
the vessel was captured and carried 
into the port of the captors, where 
the master left her, she being aft- 
erward released, and instead of pros- 
ecuting the original voyage, returned 
home with the same crew under the 
command of A, who had been sub- 
sequently appointed by the owner to 
take charge of the vessel, this was 
a new and distinct voyage and A was 
liable only for the wages arising 
while he was.master and not for the 
wages which had accrued when the 
vessel was under the former com- 
mander. Wysham v. Rossen, 11 
Johns: GN: Y¥\))-72. 


99. Wysham vy. Rossen, supra. 


1. Term defined see Pro § 2 text 
and note 10. 


Holden vy. French, 68 Me. 241. 


3. -Sheppard vy. Taylor, 5 Pet. (U. 
S.) 675, 8 L. ed. 269; Martin v. Acker, 
16 E. Cas. No. 9,155, Blatcht, & 7. 
279. 

4," Carey “vy, Ther Kitty,.5. 2.) .Cas; 


No. 2,401, Bee 254; Brooks v. Dorr, 
2 Mass. 39; Lonnberg v. Knox, 123 
Mise. 148, 204 NYS 852; “Dunn Vv: 
McLoughlan, 4 Newfoundal. 177. 


5. Bronde v. Haven, 4 F. Cas. No. 
1,924, Gilp. 592. 

6. Luscom v. Osgood, 15 F. Cas. 
No. 8,608, 1 Sprague 82. 

7. Bishop v. Shepherd, 23 Pick. 
(Mass.) 492. 


8. Everett v. U. S., 284 Fed. 203 
[aff 277 Fed. 256, and certiorari den 
261 U. S. 615 mem, 43 SCt 361 mem, 


67 L. ed. 828 mem]; The General 
McPherson, 100 Fed. 860. : 
[a] Where master unlawfully 


tock possession of ship adversely to 
owners, he thereby lost his author- 
ity to contract for them, and a sea- 
man thereafter hired by the master 
could not recover against the owner 
for his wages. The General McPher- 
son, 100 Fed. 860. 


9. Scott v. Failes, 21 F. Cas. No. 
12,530, 5 Ben. 82. 


10. Russell v. 
200. 


11. Charterer see infra § 4383. 


12. Ratchford v. Meadows, 3 Esp. 
69. . 


13. Lonnberg v. Knox, 123 Misc. 
148, 204 NYS 852. 


14. La—Shaum y. Strong, 14 La. 
491. 


Me.—Hardy v. Sproule, 29 Me. 258. 
Mass.—Baker v. Corey, 19 Pick. 


Rackett, 46 Fed. 


Eng.—Alleson v. Marsh, 2 Vent. 
181, 86 Reprint 380 (part owners 
cence bis proportionately for wag- 
es). . 


N. S.—Snow v, Snow, 43 N. S. 526. 
fa] Giable in solido.—Part own- 


trary will be considered commercial 
partners liable for wages in solido. 
Shaum v. Strong, 14 La. 491. 


[b] Part owner of fishing vessel 
sailing on the “fifth lay” held lia- 
ble for regular wages paid seamen 
refusing to ship on a share basis. 
Snow v..Snow, 43 N. S. 526. , 


[e] Quarter owner.—Where one 
quarter of a vessel was owned by 
defendant, and the other three quar- 
ters by another person, and the mas- 
ter, notwithstanding defendant had 
forbidden both him and the other 
part-owner from employing the ves- 
sel at all, had hired a seaman up- 
on the credit of both the owners, 
defendant was liable for the wages 
of the seaman so hired, he not hav-_ 
ing at the time any knowledge of 
the prohibition. Hardy y. Sproule, 
29 Me. 258. 


[ad] Where master, who is part. 
owner and general agent, contracts in 
his own name with a seaman to em- 
ploy him, all the owners will be lia- 
ble for his wages, the general rules 
of agency being applicable. Baker 
v. Corey, 19 Pick. (Mass.) 496. 


15. Hinton y. Law, 10 Mo. 701. 
16. The Modoc, 20 Fed. 398. 


[a] Seamen related to deceased 
owner.—A parol agreement between 
minors and one owner who was their 
father does not, after his death, con- 


fer any right to wages as against 
the surviving owner. The Modoc, 20 
Fed. 398. 


17. Everett v. U. S., 277 Fed. 256 
[aff 284 Fed. 208 (certiorari den 261 
U. S. 615 mem, 43 SCt 361 mem, 67 L. 
ed. 828 mem)]; Bronde v. Haven, 4 
F. Cas. No. 1,924, Gilp. 592; Bonnah 
v. McMorran, 64 Mich. 145, 31 NW 


° 
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[aj] Sale of ship following wreck 
will not absolve the owner from his 
liability for wages. Bronde  v. 
Haven, 4 F. Cas. No. 1,924, Gilp. 592. 


18. Everett v. U. S., 277 Fed. 256 
[aff 284 Fed. 203 (certiorari den 261 
U. S. 615 mem, 43 SCt 361 mem, 67 
L. ed. 828 mem)]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 431-438] 


the ship to the underwriters.1® But where the own- 
er makes a. bona fide sale of the ship, surrendering 
control and possession to the purchaser, he is not 
liable for subsequent wages,?° and failure to docu- 
ment the ship in the name of the new owner will 
not prevent his escaping liability.21 On the other 
hand, where the seamen have neither actual nor 
constructive notice of the change of ownership, they 
may recover against the original owner for services 
rendered after | the sale of the ship.?? 


Subsequent owner. One who is owner when the 
action for wages is started, although not at the time 
the debt was incurred, may be held hable for wages.” 


[§ 432] e. Change of Possession Generally. 
Where the general owner retains title to the ship 
but places her in the exclusive possession and con- 
trol of another, the general owner is not liable for 
wages earned during the period he is out of posses- 
sion.>* : 

[§ 433] f. Chartering of Ship. If a person char- 
tering a vessel has the entire control of it, so that 
the captain and seamen are primarily in his employ, 
and he runs it at his own expense, then he is lable 
as the owner for the time being,?° and the general 
owner is relieved from liability for seamen’s wages.”° 
But if,-notwithstanding the charter party, the gen- 
eral owner retains possession of the vessel so far 


LO =e roverett. Neu EU MS.; supra; 
Brooks v. Dorr, 2 Mass. 39, 45. 26. 


‘Underwriters are unknown to}]58 AmD 704; 
mariners, and are frequently scat- 
tered in different countries. Own- 
ers, and their circumstances, are 27. 
known to them, but they have no 
means of knowing underwriters; nor, 
if they had, did it ever enter their 


SEAMEN 


273, 94 AmD 600. 


Giles v. Vigoreux, 35 Me. 300, 30. 
Goodridge v. Lord, 10 
Mass. 483; Sheriffs v. Pugh, 22 Wis. 31 
273, 94 AmD 600. 


Sheriffs v. Pugh, Supra. 


28. Skofield v. Potter, 22 F. Cas. [a] 
No. 12,925, 2 Ware 394. 
v. Wording, 46 Me. 


[56 C.J.] 1035. 


as to run it. by his own captain and seamen, the 
latter will be in his employ and he will be liable.?? 


Where ship is let to her master, without knowl- 
edge of the seamen, the general owners remain lia- 
ble for seamen’s wages.?% 


[§ 434] 5. Mortgagees. A mortgagee in posses- 
sion of a vessel is liable for seamen’s wages,?® but 
not a mortgagee not in possession.®° 


[§ 435] 6. Blection of Remedy. There is author- 
ity to the effect that a seaman cannot maintain .an 
action for wages against both the owner and the 
master.*? 


[§ 436] X. Actions and Proceedings—1l. Juris- 
diction—a. Of Admiralty Courts. Admiralty juris- 
diction of seamen’s suits for wages is treated else- 
where in this work.?? 


[§ 437] b. Of Federal Courts. In accordance 
with general rules,?* a suit for wages brought by an 
alien seaman against an alien employer will not be 
entertained by a federal court in the absence of some 
particular ground for federal jurisdiction.** 


[§. 488] c. Of State Courts—(1) In General. Ad- 
miralty has not exclusive jurisdiction of seamen’s 
claims fcr wages, and in the absence of contrary stat- 
ute®® seamen may proceed in state courts,?® but not 


ford, 14 F. Cas. No. 7,709). 


Annett v..Carstairs, 3 Campb. 
354, 170 Reprint 1409. 


Bingham v. Monroe, 212 Mass. 
455, 99 NE 165; Fitzsimmons v. Bax- 
ter, 3 Daly (N. Y.) 81. 


Reason for rule.—‘The own- 


See Sargent | ey’s liability is based upon the im- 


464 (where de- 


minds that*° they were to resort to 
them for their wages. I will not 
say there may not be a case in which 
mariners may have an action against 
assurers for their wages; but this 
would be the acquisition of a new 
right, and would not necessarily im- 
ply an extinction of the original con- 
tract, , between the owners and mari- 
ners.’ Brooks v. Dorr, supra. 


[a] After capture.—Brooks Va 
Dorr, 2 Mass. 39. 


20. Everett v. U. S., 277 Fed. 256 
for 284 Fed. 203 (certiorari den 261 
S. 615 mem, 43 S€t 361 mem, 
ue L, ed. 828 mem)J; Aspinwall v. 
Bartlet, 8 Mass. 483. 


21. Everett v. U. S., 277- Fed. 256 
[aff 284 Fed. 203 (certiorari den 261 
U. S. 615 mem, 43 SCt 361 mem, 
67 L. ed. 828 mem)]. 


22. Hance v. Antone, 1 Tex. A. 
Civ. Cas. § 800. 

[a] Sale not registersd in accord- 
ance with statute and seaman in fact 
ignorant thereof. Hance v. Antone, 
1 Tex. A. Civ. Cas. § 800. 


23. Ex p. Warner, 5 L. C. J. 120, 
ari, Ce Rep. ib. 

24. Everett v. U. S., 284 Fed. 203 
[aff 277 Fed. 256, and ‘certiorari den 
861 U. S. 615 mem, 43 SCt 361 mem, 
67 L. ed. 828 mem]. 

[a] Such other becomes owner pro 
hac vice with respect to liability for 
wages and other expenses, and re- 
covery therefor cannot be had ange 
the general owner. Everett v. U. 
284 Fed. 2038 [aff 277 Fed. 256, and 
certiorari den 261 U. S. 615 mem, 
43 SCt 361 mem, 67 L. ed. 828 mem]. 


25. Giles v. Vigoreux, 35 Me. 300, 
58 AmD 704; Goodridge v. Lord, 10 
Mass. 483; Sheriffs v. Pugh, 22 Wis. 


fendants, the owners of a vessel, and 
a former master, had an agreement 
under which the vessel was sailed 
by the latter on shares, and the mas- 
ter made an arrangement with an- 
other master to take his place, but 
the assent of defendants thereto was 
not proved, a seaman hired by the 
second master was in the absence 
of such proof entitled to recover his 
wages of the owners of the vessel). 


[a] Where vessel is let to master 
for portion of her earnings, and he 
is to have entire control, and to vict- 
ual, man, and furnish her, the own- 
ers are still liable for wages, unless 
the contract is Known to the sea- 
men at the time of shipping. The 
money received by the owners is 
freight, and they are liable for wag- 
es as having an interest in the freight 
and to the whole extent of the freight 
received, and not pro rata. Skofield 
Vv. (Potter) 22) RiiCas: Noi12,925). 2 
Ware 394. 

Liability of master as owner pro 
hac vice see supra § 427. 

29. The Bramen, 4 F. Cas. No. 
1,805, Brown Adm. 161. 


[a] Person to whom absolute bill 
of sale of vessel is given (1) to 
Secure an indebtedness, under an 
agreement for a reconveyance when 
the indebtedness is paid, where the 
master, of the vessel is to account 
to him for her earnings, will be con- 
sidered a mortgagee in possession, 
and as such liable for seamen’s wag- 
es (The Bramen, 4 F. Cas. No. 1,805, 
Brown Adm. 161) (2),/and is bound 
by his admission of liability and ex- 
press promise to pay wages earned 
during the time he held such title, 
made after he had taken possession, 
and while she was under arrest for 
such wages (Kenneway v. The Wick- 


plied authority which the master has 
to contract on behalf of the owner. 
If the plaintiff sees fit to treat the 
master as the principal, the remedy 
is against him alone.” Bingham v. 
Bo ngS: 212 Mass. 455, 457, 99 NE 


caret RTO remedy in admiralty see 
supra § 42 


Joinder ie parties and actions see 
infra §§ 457-460. 

82. Admiralty jurisdiction of sea- 
man’s suit for wages: 
Generally see Admiralty § 85. 
Foreign seaman see Admiralty § 46. 


Maritime liens generally see Admi- 
valty § 97 et seq. 


33. See Federal Courts § 57. 


34. Transportes Maritimos Do. 
Estado v. Almeido, 5 FEF. (2d) 151 
[transf 265 U. S. 104, 44 SCt 449, 
68 L. ed. 933 (where ‘facts did not 
ee case within statute permitting 
sui 


35. See cases infra this note. 


{a]_ District or justice’s court of 
New, York City had not jurisdiction 
of the claims of seamen for wages. 
Collins v. Underwood, 1 E. D. Smith 
(N. Y.) 3818; Roche v. McCaldin, 1 
Mise. 174, 20 NYS 688 (a trip of a 
steam tug, while towing a Ship from 
port to sea, is a “voyage,” within 
the meaning of the statute prohibit- 
ing the district court of New York 
city from taking cognizance of an 
action brought by any seaman 
against the owner of a ship or ves- 
sel for breach of contract for sery- 
ices on board ship during any ‘‘voy- 
age performed, or in part performed, 
by such ship or vessel’). 


36. Calvin v. Huntley, 178 Mass.. 


1036 [56 C.J.] 


for causes that arise outside of their territorial ju- 
risdiction,** 


[§ 439] (2) Proceeding in Rem against Ship—(a) 
In General. In some of the states proceedings 
against the vessel in the nature of proceedings in 
rem in admiralty are authorized by statute.?5 The 
validity of such statutes has been upheld.*® 


[§ 440] (b) Particular Statutory Provisions. 
Under a statute providing generally that steamboats 
or other water crafts navigating waters within or 
bordering on the state shall be liable for debts con- 
tracted on account thereof for labor in the building, 
repairing, furnishing or equipping thereof, and also 
for damages arising out of any contract for the 
transportation of goods or persons, to any person who 
may be a passenger or “hand” thereon, and that 
“any person having such demand may proceed 
against” the owner or master “or against the craft 
itself,”*° it has been held that a seaman may pro- 
ceed ‘against the ship for w wages. 41 Statutes giving 
a remedy against the ship for ‘ ‘any debt due or de- 
mand,” include seamen’s wage claims within their 
purview.*? 


[§ 441] (c) Pleading.** Plaintiff’s pleadings 
must bring his case within the provisions of the 
statute under which he proceeds in the state court 
against the ship,#* or the case will be dismissed for 
lack of jurisdiction.*® 


Services on board ship. Under statutes giving a 
remedy against the ship “for wages due to hands or 
persons employed on board the boat or vessel, for 
work done or services performed on board the 
same,’*® it must appear in some way from plaintift’s 
pleadings that the work was done or the services 
performed on board the vessel.47 But it is not 
necessary to allege in so many words that the work 


29, 59 NE 435. 

[a] Action to recover extra wages 
for wrongful discharge under U. S. 
statute.—Calvin  v. Huntley, 178 | 166 
Mass. 29, 59 NE 435. 43. 

Jurisdiction of state courts over | infra §§ 462-466. 
actions pe extra wages for delay see 
supra § 3 317; 

37. ne v. The Bee, 40 Mo. 
263. 

38. See statutory provisions. 


39. Flint River Steamboat Co. v. 


[a] Michigan 


SEAMEN 


In wage suits generally see| No. 4,642, 


44. Robinson v. The Lotus, 1 Ga. 
Luft v. The Envoy, 19 Mo. 476. 


[a] Complaint held  sufficient.— | g¢- 
Byrne v. The St. Mary, 27 Mo. 296|No. 9,983, 


(in form and substance); Russell v. 7 . ‘4c c 
The Elk, 6 Mo. 552. Waverly, 29 F. Cas. No. 17,301, 7 Biss. 


Foster, 5 Ga. 194, 48 AmD 248. 45. Cape Fear Steamboat Co. v. 
statute was de-| Torrent, 46 Ga. 585. 


[§§ 438-443 


or services were performed on board the vessel,** 
any allegations clearly showing such fact being suf- 
ficient.*° 


[§ 442] 2. Nature and Form of Remedy—a. In 
General. Seamen suing for their wages may pro- 
ceed in rem against the ship, or in personam against 
the owner or master, such cumulative remedies be- 
ing available in admiralty,®°° or, under statute, they 
may sue in rem or in personam in the state courts.°? 
Common-law actions in personam against master or 
owner are also open for recovery of wages.°*? 


Seaman is not bound to follow the estate of a 
deceased owner into the probate court to recover his 
wages, but may proceed in rem in admiralty.°® 


[§ 443] b. Summary Proceedings. United States 
statutes providing that, where seamen’s wages are 
not paid when due, district judges of the district 
where the vessel is may summon the master to ap- 
pear before them to show cause why process should 
not issue against the vessel affords a summary rem- 
edy merely cumulative and not exclusive of the 
remedies which before the enactment of the statute 
they may have had,°* leaving the seaman the right 
to proceed instead at common law,°*® or by admiralty 
proceedings in personam,°® or by the usual admiralty 
precess in rem against the ship.°’ Nor is this rem- 
edy conclusive, for the owner is permitted even after 
the warrant has been issued to intervene by answer 
and show that the libelant has no right to sue.°® 
That the wages are due must appear on the face of 
the complaint,°® and the certificate to the clerk must 
show on its face that it was issued in accordance 
with the statute.®° 


Vessels within act. The summary statute has been 
held to apply only to the classes of vessels enumerat- 
ed in the first section of the aet.°4 


was no statutory language showing 51. See supra §§ 438-441. 
an intent to include wage claims). 52. 


42. Butts v. Cuthbertson, 


See supra § 423 text and notes 
6 Ga. | 82, 83 

53. The Fanny Gardner, 8 F. Cas. 
5 Biss. 209. 


54. The Shelbourne, 30 Fed. 510; 
The Frank C. Barker, 19 Fed. 332; 
The Edwin Post, 6 Fed. 206; Mur- 
ray v. The Ferry-Boat Nimick, 2 Fed. 
The Mia Ws. Witiehtie di he case 
Brown Adm. 290; The 


465; The William Jarvis, 29 F. Cas. 
No. 17,697, 1 Sprague 485. 


55. The Shelbourne, 30 Fed. 510. 


clared unconstitutional as in viola- 46. See statutory provisions. 56. The Edwin Post, 6 Fed. 206. 


tion of the constitution.of that state. 


Parsons v, Russel, 11 Mich. 113, 83 47. Luft v. SS. 


Jones v. The Morrisett, 21 58. 


Envoy, 19 Mo. 476. 57. The Frank C. Barker, 19 Fed. 


AmD 728. 48. Williams v. The Morrisett, 21 | 222: 
140. See statutory provisions. se naa 


41. Lewis v. The Cleveland, 12 Oh. 


341. See Luther v. Fowler, 1 Grant 49. Williams v. The Morrisett, 21 59. 
Jones v. The Morrisett, 21 | No. 11,980a, 2 Hask. 430. 


(Pa.) 176 (where a Pennsylvania} Mo. 144; 
court held Ohio court decision bind- | Mo. 142. 
ing upon it as to construction of Ohio [a] 
statute). 


The Warrington, 29 F. Cas. No. 
17,208, Blatchf. & H. 335. 


The Rockie E. Yates, 20 F. Cas. 


60. Kief v. The London, 14 F. Cas. 


{a] Theory of court is that the 
statute shows an intent to give a 
remedy against the ship for every 
conceivable kind of claim connected 
with her, and that accordingly wage 
claims should be included. Lewis v. 
The Cleveland, 12 Oh. 341 (where a 
dissenting judge pointed out that a 
debt contracted for a seaman’s wage 
was not for ‘abor in furnishing or 
equipping” the ship, and that there 


v. The Morrisett, 21 Mo, 144 


[b] “As a fireman.”’—Where the 
complaint and account, with its par- 
ticulars, showed the claim to be for 
wages for services “as a fireman” of 
a steamshfp, it sufficiently appeared 
that the work was done “on board” 
the ship and a specific allegation to 
such effect was not necessary. Jones 
v. The Morrisett, 21 Mo. 142. 


50. See supra §§ 423-4338. 


“As a deck hand.’’—Williams | No. 7,759, 6 McLean 184, Newb. Adm. 


6, where the certificate shows on its 
face that it was issued according te 
law, the court will not go behind it 
as conferring authority on the clerk 
to issue process). 


61. The M. W. Wright, 17 F. Cas. 
No. 9,983, Brown Adm. 290. 


[a] Fishing vessels.—The provi- 
Sions of this statute apply only to 
merchant ships and their masters and 
crews, and not to vessels engaged in 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 443-447] 


_Ship must be within the judicial district at the 
time of the hearing.*®? 


Master’s appearance. A master summoned under 
such statutes may appear by attorney.*%?* 


Warrant of arrest issued in a proceeding in rem 
by the clerk in the absence of the judge, and con- 
trary to rule of court, is void.*4 


[§ 444] 3. Time To Sue—a. In General. A sea- 
man cannot maintain a libel for wages before they 
are due,®° nor until expiration of particular periods 
expressly or impliedly fixed by statute,°® or con- 
tract.6* Ordinarily wages will not be due so as to 
permit maintenance of a suit therefor until com- 
pletion of the voyage,®*® or other term of service.®® 
But where the contract is otherwise terminated so 
as to perfect the right to wages, suit for wages 
may be brought at such time.’° 


{§ 445] b. Under Contract Provisions. When 
seamen stipulate in their shipping articles not to sue 
for their wages until a certain time has elapsed after 
their connection with the vessel is severed, if the 
stipulations are fairly made they are bound by 
them.‘ But where such stipulations are obvious- 
ly unfair, the courts may disregard them and per- 
mit earlier suit.7? 


fisheries. The Grace Darling, 10 F. 


Cas. No. 5,651, 2 Hask. 278. [a] 


SEAMEN 


530, Blatehf. & H. 83. 
Imposition and deceit.—‘“If, 


[56 C.J.] 1037 


[§ 446] c. Under Statutes Relative to Discharge 
of Cargo—(1) In General. Under statutes providing 
that as soon as the voyage is ended and the cargo 
fully discharged at the last port of delivery every 
seaman shall be entitled to his wages then due, 
and that if such wages shall not be paid within ten 
days after such discharge, or in certain other speci- 
fied contingencies, it shall be lawful for the judge 
of the district where said ship shall be to summon 
her master to appear and show cause why process 
should not issue against such ship, ete.,7* the sea- 
man cannot proceed in rem against the ship until 
the period fixed.by statute has expired,"* or other 
contingencies referred to have ocecurred,*® such as a 
dispute touching wages,*® or departure of the ship 
from the port of her discharge,’7 or facts showing 
her to be about to proceed to sea.*® 


[§ 447] (2) Computation of Statutory Period. 
It has been stated that whether the ten day period 
shall run from the end of the voyage or from the 
discharge of the cargo is not clearly indicated by 
the statute,’® and that accordingly the computation 
of the ten day period rests in the discretion of the 
court,®®° which will be exercised in accordance with 
the circumstances involved.*! In other words, the 
court will allow a reasonable time for the cargo to 
be discharged,*? and will not permit suit in less 


75. The Hagle, 8 F. Cas. No. 4,233, 
Olcott 282; Soderman v. The Hawai- 


62. The Rockie E. Yates, 20 F. Cas. 
No. 11,980a, 2 Hask. 430. 


63. The Rockie E. Yates, supra. 


64. Deas v. The Berkeley, 58 Fed. 
920. See The Stephen Wright, 12 Jur. 
732 (granting plaintiff seaman a 
monition [sic] against the owner to 
shew [sic] cause why a warrant of 
arrest should not be granted to com- 
pel his appearance where wages al- 
legedly due the seaman up to the 
time of a wreck were unpaid, the ship 
was lost and the master abroad, and 
the only available source of payment 
was the owner). 


65. Dary v. The Caroline Miller, 
36 Fed. 507, 508; Jelly v. Tiddeman, 
to Wemeas, Nowi2 50a. 


“Clearly he could not sue for and 
recover the balance of his wages un- 
til they were due. His libel seeking 
to recover the balance of wages, be- 
ing filed before they were due, can- 
10t be maintained.” Dary v. The 
Caroline Miller, supra. 


66. See infra § 446 et seq. 
67. See infra § 445. 
68. Jelly v. Tiddeman, 13 F. Cas. 


No. 7,256a. 

Defined see supra § 4. 

Time of payment see supra §§ 322— 
37. 


69. The Warrington, 29 F. Cas. 
No, 17,208, Blatchf. & H. 335. 


70. The Cadmus, 4 F. Cas. No. 2,- 
280, Blatehf. & H. 139 [aff 4 F. Cas. 
No. 2,282, 2 Paine 229]; The War- 
rington, 29 F. Cas. No. 17,208, Blatchf. 
arise oe 


[a] Discharge by mutual consent 
prior to completion of six months’ 
term of service. The Cadmus, 4 F. 
Cas. No. 2,280, Blatchf. & H. 139 [aff 
4 F. Cas. No. 2,282, 2 Paine 229]. 


71. Smith v. The Columbus, 43 
Fed. 686; Granon vy. Hartshorne, 10 
F. Cas. No. 5,689, Blatchf. & H. 454. 


72. The Cypress, 6 F. Cas. No. 3,- 


then, the agreement in the present 
case, not to sue for their wages until 
three months after their services 
should be ended, was genuine on the 
part of the libellants, the Court would 
be compelled to reject it as a defence, 
and to regard it as having been ob- 
tained by imposition and deceit. On 
general principles, every engagement 
introduced into shipping articles out- 
side of their appropriate end and 
purpose, should be held void as to the 
sailors, unless it is satisfactorily 
proved to have been clearly made 
known to them, and rests on consid- 
erations approved by the Court.” The 
Cypress, 6 F, Cas. No. 3,530, Blatchf. 
& He 83,790 


73. See statutory provisions. 

74. The David Faust, 7 F. Cas. No. 
3,095, Ben, 183; | DhesMasle,) 8. i. 
Cas. No. 4,233, Olcott 2325) Hreeman 


v. Baker, 9 F. Cas. No. 5,084, Blatchf. 
& H. 372; The Martha, 16 F. Cas. No. 
9,144, Blatehf. & H. 151; Soderman v. 
The Hawaiian Isles, 3 Hawaii Fed. 
94. 


“As a general rule, process against 
the vessel is delayed for ten days, 
although the ,statute does not say 
this, in express terms. It recognizes 
the immediate right to wages, upon 
the discharge of the cargo; and then 
says, if they are not paid within ten 
days, &c., a monition may be had to 
show cause why process should not 
issue against the vessel. This has 
been considered as impliedly prohib- 
iting any proceedings against the ves- 
sel, within ten days.” The William 
Sarvs a 9 een CAS.) SING MEL, G9! >. ae: 
Sprague 485. 


[a] Suit is premature if brought 
before expiration of the period al- 
lowed for unloading under applicable 
statutes and rules of practice. The 
Martha, 16 F. Cas. No. 7,144, Blatchf. 
Ag JBI alti. 


[b], Complaint should show that 
this time had elapsed. The Rockie E. 
Rates, 20 F. Cas. No. 11,980a, 2 Hask. 


ian Isles, 3 Hawaii Fed. 94. 


76. The Hagle, 8 F. Cas. No. 4,233, 
Olcott 232; The William Jarvis, 29 
EF. Cas. No. 17,697, 1 Sprague 485. 


[a] Demand of wages and refusal 
by owner to pay, until after ten days, 
does not constitute a dispute, within 
1 U.S. St. at L. 133, so as to author- 
ize process in rem before the expira- 
tion of the ten days. The Commerce, 
6 FE. Cas. No. 3,054, 1 Sprague 34: 


77. The Edward, 8 F. Cas. No. 4,- 
289, Blatchf. & H. 286; Freeman v. 


Baker, 9 F. Cas. No. 5,084, Blatchf. 
& H. 372. 
78. The Cypress, 6 F. Cas. No. 3,- 


530, Blatchf. & H. 83, 85; The Trial, 
24 EB. Cas. No. 14,170, Blatechf. & H. 
94; The William Jarvis, 29 F. Cas. 
No. 17,697, 1 Sprague 485. 


“The same section of the act which 
withholds from a seaman the right to 
proceed for his wages until ten days 
have elapsed after the cargo is fully 
discharged at the last port of deliv- 
ery, saves to him the right to an im- 
mediate action in case the vessel is 
about to proceed to sea before the 
expiration of the ten days; thus leav- 
ing him, in that case, the same right 
he would have under the general mar- 
itime law independent of the provi- 
sions of the act. The libel alleges, 
and the answer does not deny, that 
the vessel was about to proceed to 
sea forthwith. Admiralty process 
was, therefore, rightfully taken out, 
if the wages were due at the time.” 
The Cypress, supra. 


79. Edwards v. The Susan, 8 F. 
Cas. No. 4,299, 1 Pet. Adm. 165. 


80. Edwards v. The Susan, supra. 


81. Edwards v. The Susan, supra. 


82. Edwards v. The Susan, supra; 
The Martha, 16 F. Cas. No. 9,144, 
Blatehf. & H. 151; Thompson v. Phil- 
adelphia, 23 F. Cas. No. 13,973, 1 Pet. 
Adm. 210. 


[a] Fifteen days will be taken to 
be a reasonable time in ordinary cas- 


1038 [56 C.J.] 


than ten days before completion of the voyage,** 
and where circumstances show this to be fair, will 
refuse to permit suit until expiration of a longer 
pericd than ten days from completion of the voy- 
age.°4 E 

If cargo is not discharged within a reasonable 
time, seamen may bring suit for wages.*®°® 


[§ 448] (8) Prior Discharge of Seaman. Dis- 
charge of the seaman from the ship operates as a re- 
lease of the statutory provision for ten days delay 
before bringing suit,°® the master or owner being 
deemed to have waived the ten day provision by pri- 
or discharge of a seaman without payment of wag- 
es.27 If the seaman is discharged before the ex- 
piration of his services without cause, he may main- 
tain a libel for damages for breach of contract,*® 
and will be allowed to so amend a premature libel 
for wages not yet due as to claim such damages.*? 


[§ 449] (4) Application of Statute to Other Pro- 
ceedings. The statute forbidding issuance of proc- 
ess against the ship for wages within ten days,°® 
does not preclude beginning within the ten-day pe- 
riod a suit for wages in personam®! nor of one 
against the freight,°? nor of a libel for damages 
for wrongful discharge.°* 


es. The Martha, 16 F. Cas. No. 9,144, 92. 
Blatehf. & H. 151. 93. 


83. Edwards v. The Susan, 8 F.| 88. 


SHAMEN 


The William Jarvis, supra. 5. 
See supra § 448 text and note 


[§§ 447-454 


[§ 450] d. Effect of Premature Suit. A seaman’s 
libel for wages brought prematurely may be dis- 
missed,®* although dismissal is not a necessary re- 
sult if substantial justice can otherwise be accom- 
plished.°°® 


[§ 451] e. Waiver®* of Right To Object. Appear- 
ance and answer to a suit for wages constitutes a 
waiver of the right to except on the ground that it 
was prematurely brought.®? 


[§ 452] 4. Conditions Precedent. Wherever a 
prior demand is essential to accrual of a seaman’s 
right to wages,®® the making of a demand is a con- 
dition precedent to his right to sue for wages.®? 


[§ 453] 5. Defenses.t Defenses affecting the sub- 
stantial right to wages,? and limitations barring the 
right to sue,* are treated elsewhere. 


Waiver. It would seem that the seaman’s right 
to sue for wages is subject to waiver.* 


[§ 454] 6. Counterclaims and Set-Off—a. In Gen- 
eral. Cross demands against the claim of a seaman 
for wages are not regarded with favor.® Moreover, 
in order to be available, the set-off must be specially 
pleaded,® and duly proved,’ and the facts stated must 
constitute a cause of action against the seaman 


The Mentor, 17 F. Cas. No. 9,- 
427, 4 Mason 84; The Uncle Tom, 24 
EF. Cas. No. 14,335, 10 Ben. 234 (hold- 
ing that such ground for withholding 


Cas. No. 4,299, 1 Pet. Adm. 165. 
84. Edwards v. The Susan, supra. 


[a] Fifteen working days from 
time when ship was made fast to the 
wharf and ready to discharge cargo. 
Bdwards v. The Susan, 8 F. Cas. No. 
4,299, 1 Pet. Adm. 165. 

85. The Eagle, 8 F. Cas. No. 4,233, 
Olcott 232. 

[a] Delay equivalent to discharge 
of cargo.—The Hagle, 8 F. Cas. No. 
4,233, Olcott 232 (holding that a de- 
lay beyond a reasonable time to un- 
lade the vessel may be regarded as 
equivalent to a discharge of the car- 
go, so as to enable a seaman to sue 
for wages before the actual unlad- 
ing of the cargo). 

86. The Cabot, 4 F. Cas. No. 2,277, 
Abb. Adm. 150; Collins v. Nickerson, 
6 F. Cas. No. 3,016, 1 Sprague 126; 
The Columbia, 6 F. Cas. No. 3,034, 6 
Ben. 398; The David Faust, 7 F. 
Cas. No. 3,595, 1 Ben. 183; The Susan, 
23 F. Cas. No. 13,631, 3 Ware 222. 
See The Cypress, 6 F. Cas. No. 3,530, 
Blatchf. & H. 83 (quere). | 


87. The David Faust, 7 F. Cas. No. 
3,595, 1 Ben. 183. 


Waiver of right to object generally 
see infra § 451. 

88. Dary v. The Caroline Miller, 36 
Fed. 507 (breach of contract not 
shown under facts). 


Damages for wrongful discharge 
generally see supra §§ 99-107. 


89. Dary v. The Caroline Miller, 
36 Fed. 507. 


90. See supra §§ 446, 447. 


91. The Edwin Post, 6 Fed. 206; 
The Commerce, 6 F. Cas. No. 3,054, 1 
Sprague 34; Francis v. Bassett, 9 F. 
Cas. No. 5,037, 1 Sprague 16; Free- 
man v. Baker, 9 F. Cas. No. 5,084, 
Blatchf. & H. 372; The Susan, 23 F. 
Cas. No. 13,681, 3 Ware-222; The 
William Jarvis, 29 F. Cas. No. 17,697, 
1 Sprague 485. 


94. Smith v. The Columbus, 43 
Fed. 686; The David Faust, 7 F. Cas. 
No. 3,595, 1 Ben. 183; Jelly v. Tidde- 
man, 12 F. Cas. No. 7,256a; The Mar- 
tha, 16 F. Cas. No. 9,144, Blatchf. & 
H. 151; The ‘Warrington,. 29 F.. Cas, 
No, 17,208, Blatchf. & H. 3385. 


95. The L. B. Snow, 15 Fed. 282. 


96. Of ten-day provision see supra 
§ 448 text and note 87. 


97. The Edward, 8 F. Cas. No. 4,- 
289, Blatchf. & H, 286; The Grace 
Darling, 10 F. Cas. No. 5,651, 2 Hask. 
278; Granon v. Hartshorne, 10 F. Cas. 
No. 5,689, Blatchf. & H. 454. 


98. Statutory half wages see su- 
pra §§ 329-333. 


99. The Hougomont, 272 Fed. 881; 
The Pinna, 252 Fed. 203 [aff 255 Fed. 
642, 167 CCA 18]; Rice v. Spencer, 2 
Hawaii 502. 


ae Laches affecting lien see infra 


Set-off see infra §§ 454-456. 
2. See supra §§ 170-320. 


3. See Limitations of Actions § 
71 generally, and especially text and 
note 13 - 


Limitations and laches affecting 
right to recover extra wages see su- 
pra-§ 396. 


4 See case infra this note. 


[a] Waiver not shown.—The mas- 
ter of a steamboat, who was also man- 
ager of the company owning it, 
brought suit for the engineer’s wages, 
in his absence, knowingly claiming 
less than was due, and wrote the en- 
gineer that he could afterward sue 
for the remainder. The latter never 
admitted that the claim was for the 
full amount, except by ratifying the 


suit. Held no waiver of his claim 
Ae the balance. The Lillie, 42 Fed. 


Waiver of extra wages see supra 
§§ 395, 405, 421. 


wages is in effect inconsistent with 
those provisions of our law which 
are designed to secure to the seamen 
their absolute right to their wages). 


“Subtraction of wages to compen- 
sate employer for damage caused by 
seaman see supra §§ 314-320. 


6. The A. M. Baxter, 93 Fed. 479; 
White v. The Ranier, 45 Fed. 773. 


[a] Rule applied.—Where it ap- 
pears in a libel for seamen’s wages 
that the wages have been earned a 
defense in the nature of a counter- 
claim cannot be sustained if not spe- 
cially pleaded. White v. The Ranier, 
45 Fed. 713. 


{[b] Forfeiture for misconduct.— 
The A, M. Baxter, 93 Fed. 479 (where 
in a suit for seamen’s wages, al- 
though the seamen had been guilty 
of misconduct that would ordinarily 
have rendered them liable to a forfei- 
ture of wages, the court refused to 
decree the forfeiture because the an- 
swer failed to demand it). 


7. Schmidt v. Pacific Mail SS. Co., 
209 Fed. 264 [aff 214 Fed. 513, 130 
CCA 657]; Healey v. The Maracaibo, 
79 Fed. 809 [aff 79 Fed. 998]. 


[a] Rule applied.—‘Upon a _ sea- 
man’s discharge before the consul at 
Maracaibo and.a settlement of his 
wages with a month’s extra wages 
included in a written order given to 
the seaman upon the owners in New 
York for the payment of the balance 
due and on suit by the seaman for 
the nonpayment, a claim to an offset 
was interposed for an alleged fine of 
$300, imposed upon the ship for the 
seaman’s alleged smuggling; but the 
facts, whatever they were, being 
known to the master prior to the 
settlement before the consul, and the 
order for the extra wages being un- 
qualified, and the proofs as to the fine 
or any payment thereof being doubt- 
ful; held that the offset should not 
be allowed.” The Maracaibo, 79 Fed. 
809 [aff 79 Fed. 998, 25 CCA 299], 


For later cases, developments and changes in the law see Annotations, same title and section num berg’ es» 7 


at ints 


Rey ty Ae a t 


\ 
y 


~. §§ 454-457] 


singly.§ 

[§ 455] b. Nature of Claim Set Off. Applying 
general rules of admiralty practice, in a seaman’s 
libel for wages the courts refuse to allow set-off of 
independent claims,!° the only set-offs allowed be- 
ing those arising out of the contract on which suit 
is brought,t? such as an allowance for slop chest 
purchases, reasonable in amount;1* claims operating 
by way of diminished compensation for maritime 
services on account of imperfect performance, mis- 
conduct, or negligence;*® or as a restitution in 
value for damages sustained in consequence of gross 
violations of the contract for such services.!4 


Particular claims denied as ground of set-off or 
counterclaim to a wage suit, under general rules!5 
as applied to the circumstances involved, include a 
debt for a house,'® and reimbursement for the em- 
ployer’s payment of hospital expenses!” and counsel 
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fees.18 

Minor seaman. In a suit by the father for wages 
of a minor seaman, claims of a character enforceable 
against the minor may be offset,t® but charges au- 
thorized by the father alone will not be allowed as 
otfsets.”° 


[§ 456] c. Legality of Payment as Affecting Right 
to Set-Off. An authorized advance may be offset 
in an action for wages.21% Payments made to a 
seaman in violation of law are not a proper ground of 
set-oft.22—, 


[§ 457] 7. Joinder of Parties and Actions—a. Of 
Parties Generally. In admiralty seamen may sue 
jointly for their wages,?° as in a suit for double wag- 
es for a short allowance of bread.?# But other sea- 
men cannot be compelled to join in a libel for wages 
by one,?> and all seamen suing in personam for 


oa White v. The Ranier, 45 Fed. 
9. See Admiralty § 224. 
10. The Journeyman, 60 Fed. 295; 


The Two Brothers, 4 Fed. 158; The 
Hudson, 12 F. Cas. No. 6,831, Olcott 
396; The Lady Campbell, 2 Hagg. 
Adm. 14 note, 166 Reprint 146. 


{a] Claims of master.—(1) The 
master cannot set off the libelant’s 
personal debt to him against the debt 
of the ship to the libelant. The 
Journeyman, 60 Fed. 295. (2) But 
where the master is authorized to 
pay a debt contracted by a Seaman, 
it has been held that he is entitled to 
deduct the amount so paid from his 
wages. The Cold Stream, 6 F. Cas. 
No. .2,972, 4 Sawy. 172. 


[b] Where nature of claims is en- 
tirely different, they are not the prop- 
er subject of set-off. The Uncle Tom, 
24 F. Cas. No. 14,335, 10 Ben. 234. 


11. Gillingham v. Charleston Tow- 
Boat, etc., Co., 40 Fed. 649; Bains v. 
The James and Catherine, 2 F. Cas. 
No. 756, Baldw. 544; The Hudson, 12 
F. Cas. No. 6,881, Olcott 396; Wil- 
lard v. Dorr, 29 F. Cas. No. 17,680, 3 
Mason 161. 


“To subject the wages of a mariner 
to defalcation on accounts of debts 
due to the owner of the ship, on mat- 
ters unconnected with the particular 
contract, would be to deprive the for- 
mer of all inducement to enter the 
service, which is to get food for him- 
self and family and secure a subsist- 
ence for them in his absence.” The 
James and Catherine, supra, 


[a] Loss of silverware entrusted 
to the chief steward is sufficiently 
connected with his contract of em- 
ployment to be a proper subject of 
set-off, but in the absence of negli- 
gence or malfeasance the steward 
cannot be held responsible. Schmidt 
v. Pacific Mail SS. Co., 209 Fed. 264 
{aff 214 Fed. 513, 130 CCA 657]. 


[b] Port wages.—Under a custom 
that, on the arrival in port of a vessel 
which makes regular trips, the sea- 
men who signed for the voyage remain 
on duty during the time of discharg- 
ing and reloaaing,, receiving the same 
pay as on the voyage, with an extra 
allowance for victualing, the employ- 
ment while so in port is under the 
original contract of hiring, and any 
matter which could be set off against 
a claim for wages during the voyage 
may be pleaded as a set-off against a 
claim for such port wages. Schmidt 
v. Pacific Mail SS. Co., 209 Fed. 264 
{aff 214 Fed. 518, 130 CCA 657]. 


Legality and deductibility of ad- 
vances see supra §§ 339-346. 


12. The Edwin, 23 Fed. 255. 


[a] Extent of set-off.—The Rob 
Roy, 30 Fed. 696 (where a settlement 
was made with one of the crew, and 
excessive charges were made for 
whisky and tobacco furnished at the 
bar of the boat, a court of admiralty 
would not sanction the settlement or 
the charges, but would reduce the set- 
off to a reasonable allowance of these 
articles). 

13. Gillingham v. Charleston Tow- 
Boat, etc., Co., 40 Fed. 649; The Hud- 
son, 12 F. Cas. No. 6,831, Olcott 396; 
Willard v. Dorr, 29 F. Cas. No. 17,680, 
3 Mason 161. 


Effect of seaman’s: 
Disability see supra §§ 224-232. 
Incompetence see supra § 222. 
Misconduct see supra §§ 238-313. 


14. See supra §§ 314-320. 

15. See supra text and notes 9-14. 
16. The Two Brothers, 4 Fed. 158. 
{a] Illustration.—An indebtedness 


for a house cannot be pleaded in ad- 
miralty as a set-off to a claim for un- 
paid wages as pilot and carpenter of 
a vessel, in the absence of an allega- 
tion that it was agreed that the work 
performed as pilot and carpenter 
should be taken in payment for such 
house. The Two Brothers, 4 Fed. 158. 


17. The Coniscliff, 270 Fed. 206 
[rev 266 Fed. 959]. 


[a] Paid without seaman’s request 
or legal compulsion.—‘It seems that 
the appellant, being a seaman of an 
American registered vessel, would 
have been entitled to free medical 
treatment in a Marine Hospital, but, 
for the exhaustion of the appropriat- 
ed funds available for such purpose. 
U. S. Comp. Statute 1918, §§ 9128, 
9192, p. 1495, note. Whether that 
is or is not true, the law has not 
undertaken to give to such a sea- 
man’s inability to obtain treatment 
on the usual terms, due to the cir- 
cumstance mentioned, the effect of 
making him involuntarily subject 
to be medically treated at the ex- 
pense of the vessel employing him. 
It was not made to appear, that 
the payment, by or in behalf of 
the vessel, of the expense of the 
appellant’s treatment “in the hospi- 
tal was made under legal compul- 
sion or was involuntary. The con- 
clusion is that a valid claim against 
the appellant was not acquired as a 
result of a payment not made at his 
instance or request, and not by law 


required to be made by the vessel or 
its owner. “It follows that his demand 
for wages was not subject to be de- 
feated by the counterclaim which pre- 
vailed. Because of the error com- 
mitted by sustaining that counter- 
claim or defense, the decree is re- 


ests The Coniscliff, 270 Fed. 206, 
18. The Tillie Baker, 168 Fed. 942. 


[a] For master’s guidance,— 
Where the cook of a ship was law- 
fully discharged, in settling his wa- 
ges the master could not deduct a 
sum paid by the master to obtain ad- 
vice for the master’s guidance in con- 
nection with such discharge. The 
Tillie Baker, 168 Fed. 942. 


19. The Lucy Anne, 15 F. Cas. No. 
8,596, 3 Ware 253. 


20.. The Lucy Anne, supra. 


21. Advances generally see supra 
§§ 339-346. 


Half wages see supra §§ 323-338. 
Pirie ie The State of Maine, 22 Fed. 


22. The Troop, 117 Fed. 557 [aff 125 
Fed. 672, 60 CCA 362]; Grossett v. 
Townsend, 86 Fed. 908, 30 CCA 457; 
The Samuel E. Spring, 27 Fed. 764. 


[a] Allotment of wages to credi- 
tor.—(1) Since the act of Febr. 18, 
1895, providing that a shipping agree- 
ment made before a Shipping com- 
missioner for a coastwise voyage 
shall not include the clause relating 
to an allotment of wages, where such 
an allotment is made it is invalid, 
and money paid under it cannot be 
deducted from the seaman’s wages. 
Grossett v. Townsend, 86 Fed. 908, 30 
CCA 457. (2) But this rule cannot 
be urged to defeat recovery by the 
assignee of an advance note to a sea- 
man for a month’s wages, the wages 
having thereafter been earned, and 


aS paid. The Staghound, 97 Fed. 
[b] Where contract of service is 


made in violation of statute, a seaman 
may recover full wages for the time 
served, without deduction on account 
of advance. The Troop, 117 Fed. 557 
[aff 125 Fed. 672, 60 CCA 362]. 


23. Oliver v. Alexander, 6 Pet. (U. 
S.) 148, 8 L. ed. 349. 

24. The Childe Harold, 5 F. Cas. 
No. 2,676, Olcott 275. 

Extra wages for poor or insufficient 
food see supra §§ 369-376. 


25. Nelson v. The Hercules, 17 F. 
Cas. No. 10,108. 
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wages earned on the same voyage are not compelled 
to unite in one action.?° 


[§ 458] b. Of Actions Generally—(1) Wage Ac- 
tions in Rem and in Personam. Seamen are prohib- 
ited under rule 13 of the admiralty rules of the su- 
preme court of the United States, from joining a 
proceeding in rem with one in personam against the 
owner,?? and where an attempt is made to do so, 
the libel may be dismissed.?§ 


[§ 459] (2) Joinder of Wage Claims With Other 
Actions. Multifarions?® and unconnected®® matters 
will not be admitted into a seaman’s suit for wages. 
A. seaman’s libel for wages may be joined with one 
for a statutory allowance for discharge in a for- 
elgn country, Bb and it is common practice to pro- 
ceed in the same libel for wages earned on a par- 
ticular voyage and damages for tortious discharge 
during the same voyage.*? 


Claim for salvage’® 
claim for wages.*4 


[§ 460] ¢. Parties and Actions. A seaman claim- 
ing both wages and moneys advanced to the ship’s 
use, may, join in a libel in rem with a colibelant 
claiming wages only,®° but not in an action in perso- 
names Seamen suing for wages may not be made 
colibelants in a libel by holders of a bottomry bond.?7 


[§ 461] 8. Intervention. Where seamen intervene 
a claim for wages jn a suit in rem against the ves- 


may not be joined with a 


26. Collins v. Hathaway, 6 F. Cas. 37. 
No. 3,014, Olcott 176. EY CasveNomiuzel. 


27. The Ethel, 66 Fed. 340, 13 CCA 38. 


SEAMEN 


Eva D. Rose, 151 Fed. 704 [mod 


sel, the court will adjudge the seamen’s rights ir- 
respective of its disposition of the original libel.** 

On intervention by the consul the court at his 
request may order payment to him of wages due 
seamen of the country he represents,*® or may de- 
cline to take jurisdiction and refer the dispute to 
the consul for settlement.*°? 


[§ 462] 9. Pleading+1—a. In General. The gen- 
eral rule that courts of admiralty are not restrained 
by the strict technical rules of pleading which pre- 
vail at common law*? apples in actions by seamen 
for wages.*% 


[§ 463] b. Libel. A seaman’s libel for wages 
should set forth in plain allegations the sround on 
which the judgment of the court is asked,** and the 
allegations as to the hiring*® and voyage*® should be 
stated with accuracy and reasonable certainty. The 
facts should be set forth in distinct articles.47 


[§ 464] c. Answer—(1) In General. The answer 
should distinetly admit or deny the facts stated in 
the different articles of the lbel;#® and should not 
contain impertinent allegations. 48 


[§ 465] (2) New Matter.°° Where the defense 
relies on new matter by way of defense, this matter 
must be set up in distinct articles, by special allega- 
tions of the facts with due certainty of time, place, 
and other circumstances,®! as where the defense is 


Jaurekhe v. The S. G. Troop, 13] quired of the libelant in admiral- 


)ty is not now in use. Pratt v. Thom- 
as, 19 F. Cas. No. 11,377, 1 Ware 437. 


Aes ane hanes 17 F. Cas. No.|in other respects 153 Fed. 112]. 44. Orne v. Townsend, 18 F. Cas. 
9,434, Abb. Adm. 1. ; : No. 10,583, 4 Mason 541; The Wil- 
39. The Timor, 9 L. T. Rep. N. S-| jiam Harris, 29 F. Cas. No. 17,695. 


28. The Ethel, 66 Fed. 340, 13 CCA] 397. 
504. [al 

29. Pratt v. Thomas, 19 F. Cas. No. 
11,377, 1 Ware 437. 

30. Pratt v. Thomas, supra. 

[a] Analogy to - 
course of proceeding in the admiral- 
ty bears a much closer analogy to 


“A motion on behalf of a for- [a] 
eign consul, that the amount claimed 
ina suit for wages by seamen belong- 
ing to the country which he repre- 
equity.—The | Sents, may be paid to him for their} Christie v. Carlisle, 11 F. 

use is, under circumstances like the] (for statutory half wages). 
present, granted as of course. 


Libel held sufficient.—Christie 
v. Carlisle, 11 F. ie) 659 (for regu- 
lar wages). 


[b] Libel held insufficient.— 


(2d) 659 


cuir 45. Orne v. Townsend, 18 F. Cas. 


[§§ 457-465. 


that of a court of equity than to that 
of the common law, and the objec- 
tions to admitting multifarious and 
‘unconnected matters into a suit apply 
‘with nearly the same force in the ad- 
miralty as in equity in regard to suits 
for seamen’s wages. Pratt v. Thom- 
as, 19 F. Cas. No. 11,377, 1 Ware 437. 


31. Orne v. Townsend, 18 F. Cas. 
No. 10,583, 4 Mason 541. 


32. Emerson v. Howland, 8 F. Cas. 
No. 4,441, 1 Mason 45; Mahoon v. 
The Glocester, 16 F. Cas. No. 8,970, 
Bee 395, 2 Pet. Adm. 403; The Bea- 
ver, 8 C. Rob. 92, 165 Reprint 397; 
Robinett v. The Exeter, 2 C. Rob. 261, 
165 Reprint 309. But see The Jack 
Park, 4 C. Rob. 308, 165 Reprint ‘622 
(to effect that it appears to be the 
established practice in the high court 
of admiralty, that a cause of damage, 
as a suit for a personal tort is tech- 
nically called, cannot be united with 
an action for wages). 

Damages for wrongful discharge 
see supra §§ 99-107. 

33. Seaman’s right to salvage see 
Salvage passim §§° 59-69. 

34. The Sarah E. Kennedy, 29 Fed. 
264. 

35. The Merchant, 17 F. Cas. No. 
9,434, Abb. Adm. 1 

36. The Merchant, supra. 


consul objects to the court entertain- 
ing a suit of this nature on behalf of 
mariners belonging to his country, 
the court always orders that the suit 
be discontinued; and if the consul 
himself undertakes to do justice be- 
tween the parties, the court is always 
satisfied with that assurance, and 
transfers the matter to him altogeth- 
ér.””. -Dhe. “Limor, 9ebs Ts Rep. N.. S. 
397. 


40. Petersen v. Brockelmann, 1 NY 
CityCt 193: 


Admiralty and consular jurisdic- 
tion of wage suits by foreign seamen 
generally see Admiralty § 46. 


41. Special pleading of set-off see 
supra § 454 text and note 6. 


To bring case within state statute 
see supra § 441. 


42. See Admiralty § 1838. 


43. Pratt v. Thomas, 19 F. Cas, No. 
11,377, 1 Ware 437. 


[a] Failure to annex account.— 
A libel for wages is sufficient if it 
state the contract and service per- 
formed, without the annexation of an 
account stating the rate of wages, 
and the precise balance due. Pratt 
Vall homas ol Geen Cas-uNOnwil o.ceeeL 
Ware 437. 


{b] Oath of calumny anciently re- 


No. 10,583, 4 Mason 541. 
46. Orne v. Townsend, supra. 
47. Orne vy. Townsend, supra. 


48. Orne v. Townsend, 18 F. Cas. 
No. 10,588, 4 Mason 541. 


[a] Where answer fails to deny 
allegation in the libel, and the re- 
spondent does not interpose a dilatory 
plea in the nature of a plea in abate- 
ment, the allegation will be taken to 
be admitted. The William Harris, 29 
hy. Cas. NO. 14695, ba Werene tos 


[b] Where libel claims extra wa- 
ges for short allowance of provisions, 
under 1 U. S:"St., at i. 135, the an- 
swer must set forth precisely wheth- 
er the vessel shipped the quantity 
and quality of provisions required by 
the statute, or an exception will lie 
for insufficiency. The Blizabeth 
Frith, 8 F. Cas. No. 4,361, Blatchf. & 
H. 195 [mod 8 FB, Cas, No. 4,353, 2 
Paine 291]. 


49. The Pioneer, 19 F. Cas. No. 11,- 
176, Deady 58. 


50. Specially pleading set-off see 
supra § 454 text and note 6. 


Sr, The; Atlantic, 25 By Cas sno; 
620, Abb. Adm. 451; Orne v. Town- 
send, 17 F. Cas. No. 10,588, 4 Mason 
541. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 465-469] 


misconduct forfeiting wages,®? or a new clause in 
shipping articles derogatory of the general rights 
of seamen.°% 


[§ 466] (3) Foreign Law. Where the oppos- 
ing party is not misled, a general reference to the 
law of a foreign jurisdiction may be sufficient to 
plead a particular foreign statute.°® 


[§ 467] 10. Issues, Proof, and Variance. In ac- 
cordance with general rules,°® there must be a sub- 
stantial agreement between the pleadings and 
proof,®°* and neither libelant®’ nor defendant®® can 
introduce evidence of matter which should have 
been, but was not, pleaded. 


[§ 468] 11. Evidence®°—a. Burden of Proof and 
Presumptions—(1) Burden of Proof. The burden of 
proof is upon seamen to establish the facts alleged 
in the lbel.®t But the burden rests upon defend- 
ant to establish affirmative defenses,®? such as pay- 
ment of wages,** discharge,** and misconduct of 
the seamen,°® such as desertion.®® 


In suits for extra wages for short allowance of 
provisions,®* the burden rests upon the seamen to 


' 


52. Macomber v. Thompson, 16 F. 
Cas. No. 8,919, 1 Sumn. 384; The Pio- 
neer, 19 F. Cas. No. 11,176, 1 Deady 
58. sue). 


[a] Exception will lie to an an- 60. 
swer failing to set forth the partic- | 248-260.’ 
ular acts of misconduct relied upon. 61 
Macomber v. Thompson, 16 F. Cas. = 
No. 8,919, 1 Sumn, 384. 183: 

53. Heard v. Rogers, 11 F. Cas. No.| CCA 88; 


SEAMEN 


ture of wages, are admissible at the 
hearing, unless the answer distinctly 
propounds them, and puts them in is- 


General rules see Admiralty §§ 


Folkes v. Proceeds, etc., of The 
General Geo. W. Goethals, 27 F. (2d) 
The Bainbridge, 199 Fed. 404, 118 
The Eagle, 
Granon vy. Harts- 
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show that they were put on short allowance.** There 
is authority to the effect that the burden rests upon 
the employer to prove that the ship was properly 
provisioned,®® although other authority places the 
burden on the seamen to show that the ship was 
originally furnished with an insufficient supply.”° 
Even under the latter view, due proof of a short 
allowance,*! especially at the commencement of the 
voyage,** may raise an implication of an insufficient 
supply, shifting to defendant the burden of prov- 
ing that the ship was originally furnished with 
sufficient supply. Where the seaman has unduly de- 
layed bringing his action, the court will require him 
to give evidence importing that the ship went to 
sea “without a proper supply of provisions,’® but if 
he does give evidence so importing, then the bur- 
den shifts to defendant to show clearly that the 
ship went to sea supplied with all provisions required 
by law." 


[§ 469] (2) Presumptions. It will be presumed 
that the ordinary routine cf a ship has been pursued 
until the contrary is proved,*® that statutory duties 
have been fulfilled,’® that where evidence is in pos- 


‘No. 1,335, Crabbe 417. 


66. The City of Norwich, 279 Fed. 
687, 159 CCA 88, LRA1918C 795 [rev 
274 Fed. 374]; The Two Sisters, 2 W. 
Rob. 125, 166 Reprint 702. 


[a] Always on owner.—‘‘The bur- 
den of proving desertion is always 
upon the owner of the ship, who sets 
it up in answer for a claim to wages.” 
The City of Norwich, 279 Fed. 687, 


HCAS. .IN Os 


6,298, 1 Sprague 556. 


[a] Must be specially pleaded. 
Where a new clause in the shipping 
articles derogatory of the general 
rights of a seaman is relied upon to 
repel a claim for wages, it must be 
specially pleaded. Heard v. Rogers, 
11 F. Cas. No. 6,298, 1 Sprague 556. 


54.. Proof of foreign law see supra 
§ 17. 

55. The Alps, 19:°Fed. 139. 

fa] Where English statute is re- 


lied upon to defeat a summary action 
for seamen’s wages, the authority of 
a foreign statute is sufficiently plead- 
ed by a general reference to the law 
of Great Britain, where the opposite 
party has not been misled by such 
pleading. The Alps, 19 Fed. 139. 


56. See Admiralty § 229. 


57. White v. The Ranier, 45 Fed. 
773; Orne v. Townsend, 18 F. Cas. 
No. 10,583, 4 Mason 541; The William 
Harris, 29 F. Cas. No. 17,695. 


[a] Seaman bound by allegation in 
his libel.— The Osceola, 18 EF. Cas. No. 
10,602, Olcott 450. 


58. The Kendal, 56 Fed. 239; The 
Ranier, 45 Fed. 7738. But see Piehl 
Vv. Balchen, 19 F. Cas. No. 11,137, Ol- 
cott 24 (holding that a general form 
of pleading is sufficient to admit evi- 
dence of a right to compensation for 
short allowance of provisions which 
is recovered as wages where no ex- 
ception is taken before trial). Com- 
pare Bibbins v. Brookfield, 3 F. Cas. 
No. 1,384 (holding that where deser- 
tion is set up as a defense to a libel 
for seamen’s wages, the libellants 
may show legal cause for such deser- 
tion, without alleging the same in 
the libel). 


59. Orne v. Townsend, 18 F. Cas. 
No. 10,583, 4 Mason 541 (no facts of 
misbehavior, or other cause of forfei- 


[56 C. J.—66] 


4,233, Olcott 232; 
horne, 10 F. Cas. No. 5,689, Blatchf. & 
Ete: The Independence, 1 Alaska 


[a] Seaman, seeking recovery of 
wages against ship, has the burden of 
proof. Folkes v. The General Geo. W. 
Goethals, 27 F. (2d) 183. 


62. Hogan v. The J. D. Peters, 78 
Fed. 368; The Ringleader, 20 F. Cas. 
No. 11,850, 6 Ben. 400. 


[a] Where unusual clause in ship- 
ping articles is relied on in defense 
of a ‘suit for seamen’s wages, the bur- 
den of proof is on the defense to show 
that the seamen had been informed of 
the clause and that they understood 
it and agreed to it. The Ringleader, 
20 F. Cas. No. 11,850, 6 Ben. 400. 


63. Hogan v. The J. D. Peters, 78 
Fed. 368; The Napoleon, 17 F. Cas. 
No. 10,015, Olcott 208. 


[a] Authority of agent to receive 
payment.—Holmes v. Dodge, 12 F. 
Cas. No. 6,637, Abb. Adm. 60 (re- 


spondent, on a libel for wages, has the 
burden of showing that the shipping 
agent to whom an alleged payment in 
advance was made was authorized by 
libelant to receive it). 


[b] Where testimony is evenly bal- 
anced on a question of payment, the 
case will be decided in favor of the 
seamen, against the party on whom 
rests the burden of proof. The 
Fritheoff, 14 Fed. 302, 7 Sawy. 58. 


Payment generally see passim su- 
pra §§ 321-360. 


Presumptions as to payment see in- 
fra § 469 text and notes 80, 81. 


64. Mattes v. Standard Transp. 
Co., 274 Fed. 1019; The Atlantic, 2 F. 
Cas. Nq. 620, Abb. A'idm. 451. 


Discharge generally see supra §§ 
62-108. 


65. Benton v. Whitney, 3 F. Cas. 


698, 159 CCA 88, LRA1918C 795 [rev 
2474 Fed. 374]. 


Desertion or other misconduct as 
forfeiting wages see supra §§ 238-313. 


67. See supra §§ 369-376. 


68. The Childe Harold, 5 F. Cas. 
No. 2,676, Olcott 275; The Elizabeth 
Frith, 8 F. Cas. No. 4,361, Blatchf. & 
He 195. [inods 8) hy (Case aNow.4.c0omme 
Paine 291]; Piehl v. Balchen, 19 F. 
Cas. No. 11, 137, Oleott 24. 


69. The Silver Shell, 255 Fed. 340; 
The Emma F. Angell, 217 Fed. 311. 


fa] Burden sustained.—The Silver 
Shell, 255 Fed. 340. 


/ 
[b] Burden not sustained.—The 


| Emma F. Angell, 217 Fed. 311. 


70. The Childe Harold, 5 F. Cas. 
No. 2,676, Olcott 275. 


71. The Elizabeth Frith, 8 F. Cas. 
No. 4,361, Blatchf. & H. 195 [mod 8 F. 
Cas. No. 4,353, 2 Paine 291]. 


72. The Childe Harold, 4 F. Cas. 
No. 2,676, Olcott 275 (if satisfactory 
proof were furnished of a short al- 
lowance immediately upon commence- 
ment of the voyage, the burden would 
shift to defendant to prove sufficiency 
of the original supply on board, bwet 
held that the burden of proving both 
a short allowance and an insufficient 
supply aboard rested in the first in- 
stance upon seamen suing for extra 
wages because such extra wages were 
payable only upon proof of both 
facts). 


73. Piehl v. Balchen, 19 F. Cas. No. 
11,1387, Olcott 24. 
74 Piehl v. Balchen, supra. 


75. Setzer v. The Silvia de Grasse 
21 F. Cas. No. 12,676 


76. Bark Shetland vy. Johnson, 21 
App. (D. C.) 416. 


, 
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session of the party who fails to introduce it, it is 
unfavorable to him,** that a libelant bringing’ suit 
for wages in the capacity of ship’s cook is the same 
person who signed articles as cook,’® and that the 
rate of wages at a port of destination is the rate 
of the port of departure.” 


Payment will not be presumed from the taking 
of a note by a seaman,®® nor from the seaman’s de- 
lay in bringing suit for his wages.* 


Presumption of misconduct on board ship will not 
be raised by proof of improprieties off the ship.’? 


{§ 470] b: AdmissibilityS*—(1) In General. As 
a general rule any evidence that tends to prove or 
disprove a material fact, and which is not rendered 
inadmissible by the general rules of evidence,®* is 
admissible in a seaman’s suit for wages.8° Hvidence 
which is irrelevant,*® or not within the issues as 
framed by the pleadings,** ig inadmissible. 


{§ 471] (2) Seaman’s Contract of Employment. 
The shipping articles are admissible as evidence of 
the terms of the seaman’s contract of employment.*® 
On due proof of a reasonable excuse for not pro- 
dueing the originals, the contents of the shipping 
articles may be shown by a certified copy,®® or by 
parol,®°® or evidence as to their contents may be con- 
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[$§ 469-472 


tradicted by parol,®2 and it is competent to supply 
an omission by parol.®? But parol evidence is inad- 
missible to vary the provisions of shipping articles 
before the court.®* 


Declarations of master. Where parol evidence is 
otherwise admissible, the declarations of the mas- 
ter concerning the seaman’s contract may be ad- 
mitted,®* even though not strictly a part of the res 
geste.°® 


The role d’equipage®® is good evidence of the ship- 
ment and wage contract.°? 


[§ 472] (8) Log Book.®® There is authority to 
the effect that an entry in the ship’s log should or- 
dinarily be excluded as mere hearsay.°®- Where it is 
admitted, as on stipulation,? or for lack of objee- 
tion,” if uncontradicted, it may be sufficient to es- 
tablish the existence of a fact.? Parol evidence may 
be introduced to contradict the entry.* 


Desertion. Where the statute requires an entry 
in the ship’s log as a condition precedent to forfei- 
ture of wages for desertion,® the log book is admis- 
sible as evidence that the required entry was made.® 
But it has been held that the entry as to desertion 
is not of itself evidence of the fact of desertion un- 
der the statute,’ nor of desertion under general mari- 


77. Davis v. The Faucon, 7 F. Cas. 
No. 3,632b. 


78. Henry v. Curry, 12... Cas. No. 
6,381, Abb. Adm. 43 


{a] Libelant epee to be a sub- 
stitute—Where libelant sued _ for 
wages as cook and steward aboard a 
ship, and sued under the name of 
“William Henry,’ and the evidence 
showed that a ‘William Henderson” 
was the only person signing articles 
as cook and steward, and on this state 
of evidence libelant claimed that the 
difference in surnames raised an in- 
ference that libelant was not the cook 
“Henderson” who signed articles but 
was a different and substitute cook 
“Henry,” who had taken Henderson’s 
place without signing articles and 
was not bound thereby, the court in 
denying libelant’s contention said he 
had offered no evidence that he was 
“Henry” and not ‘Henderson,’ and 
that since he assumed to himself the 
description of cook and steward ap- 
plied in the articles to Henderson, it 
must be presumed by the court that 
libe’ant was the person who entered 
into the contract. Henry v. Curry, 11 
F. Cas. No. 6,381, Abb. Adm. 433. 


79. The Elihu Thompson, 139 Fed. 
89. 

80. The Betsey and Einoda, 
Cas. No. 1,366, 2 Ware 117. 


Burden of proving payment see su- 
pra § 468 text and note 63. 


Medium of payment see supra § 321. 


81. Holmes v. Lodemia, 12 F. Cas. 
No. 6,642, Crabbe 434. 


{a] Mere failure to sue for nine 
months does not raise a presumption 
of payment either in admiralty or any 
other court. Holmes v. Lodemia, 12 
F. Cas. No. 6,642, Crabbe 434. 


82. Matthews v. Chase, 16 F. Cas. 
No. 9,283a. 

83. Seamen as competent wit- 
nesses for each other in wage suits 
see Admiralty § 249 text and note 
64 [ec]. 

84. See, 
et seq. 


3 &F. 


generally, Evidence § 89 


Evidence admissible in admiralty 
generally see Admiralty §§ 251-254. 


85. The Parkhill, 18 F. Cas. No. 
10,756; The William Harris, 29 F. 
Cas. No. 17,695, 1 Ware 373. 


[a] Entry in agent’s book.—In an 
action against the owners of a whal- 
ing vessel to recover the amount of a 
seaman‘s wages, which plaintiff had 
attached on trustee process, and 
which their general agent had there- 
upon, with the seaman’s consent, re- 
tained and promised to pay to plain- 
tiff, an entry by the agent upon the 
book in which he kept the accounts of 
the owners, 
times accessible to them, is competent 
evidence to show the amount so re- 
tained. Munroe v. Holmes, 5 Allen 
(Mass.) 201. 


86. Ward v. Willson, 3 Mich, 1. 
Bie Lhesla Sy Ee Serie a) lOne 


88. Willard v. Dorr, 29 F. Cas. No. 
17,680, 3 Mason 161. 


[a] Usual method of proof.—Ship- 
ping articles are the proper and usual 
documents of the ship for the voy- 
age, and are in the admiralty always 
admitted as evidence of the terms of 
hire. Willard v. Dorr, 29 F. Cas. No. 
17,680, 3 Mason 161. 


89. Henry v. Curry, 11 F. Cas. No. 
6,381, Abb. Adm, 438. 


90. The Osceola, 18 KF. Cas. No. 
10,602, Olcott 450 (where, however, 


notice to produce was held insuffi- 
cient); Patten v. Park, Anth, Ns 2. 
CN). WX.) 7465 


91. The Osceola, 18 F. Cas. No. 10,- 
602, Olcott 450;. The Tarquin, 23 3. 
Cas. No. 13,755, 2 Lowell 358. 


92. Wickham v. Blight, 29 F. Cas. 
No. 17,611, Gilp. 452; Gallagher y. 
Spicer, 7 Newfoundl. 104, 


93. Bogert v. Cauman, Anth. N., P. 
(N. Y.) 97. See The Brucklay Castle, 
36 Fed. 923, 13 Sawy. 521 (where it is 
stated that the shipping articles are 
not conclusive as to the contract be- 
tween the parties, but held that the 


and which was at all. 


seaman’s evidence was not sufficient 
to justify the court in disregarding 
the stipulations in the articles as to 
the length of the voyage). 


[a] Where the wages of a seaman 
appear by the articles, evidence of a 
further compensation by way of cus- 
tomary privilege cannot be received. 
Bark v. Cauman, Anth,. N. P. (N. Y.) 


94. The Enterprise, 8 F. Cas. No. 
4,497, 2 Curt. 317. 


fa] In suit against owners.—The 
Enterprise, 8 F. Cas. No. 4,497, 2 Curt. 
oy. 


95. The Enterprise, supra. 


96. [a] “Role @Mequipage,”’ in 
French mercantile law is the list of a 
shins crew; a muster roll. Black 

—D. 


97. Ketland v. Lebering, 14 F. Cas. 
No. 7,744, 2 Wash. 201. ’ 


98. “Log book” 38 C..J. p 137. 


$9. Worth v. Mumford, 1 Hilt. (N. 
YE)) Sh Sick 


“The log-book is not evidence per 
se of the facts contained in it, but is 
mere hearsay. It is not under oath, 


does not import legal verity, and par- ~ 


ties cannot create evidence for them- 
selves by making entries in it.” 
Worth v. Mumford, supra. 


Log-book entries as prima facie 
proof see infra § 476 text and note 17. 


1. Worth v. Mumford, 1 Hilt. (N. 
Geo eat 


2. Worth v. Mumford, supra. 


3. Worth v. Mumford, supra. 


4 The Hercules, 12 F. Cas. No. 6,- 
401, 1 Sprague 534; Orne v. Town- 
send, 18 F. Cas. No. 10,583, 4 Mason 


ae Worth v. Mumford, 1 Hilt. (N. ’ 


5. See passim supra §§ 296-304. 


6 Worth v. Mumford, 1 Hilt. (N. 
SYes) eel 


7. Worth v. Mumford, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


N 


‘ 


§§ 472-477] 


time law.8 


- [§ 473] (4) Statutory Method of Proof. Al- 
though statutes have provided by what evidence 
certain facts may be established, it is ordinarily 
permissible to prove such facts by other competent 
evidence.® 


[§ 474] (5) Pleadings as Evidence.1® It has been 
held that in.a suit by seaman against the master, 
plaintiff may read in evidence an answer by defend- 
ant in a prior suit for wages between the same par- 
ties.11 - 


[§ 475] c. Weight and Sufficiency—(1) In Gen- 
eral. In libels or other proceedings for wages the 
ordinary rules as to weight and sufficiency of evi- 
dence’? apply.1 


[§ 476] (2) Prima Facie Evidence. Production 
of shipping articles bearing libelant’s signature is 
prima facie proof that lbelant was actually on 
board the ship.t* Proof that plaintiff worked 
aboard the ship and that defendant was the owner 
thereof may be prima facie sufficient to sustain a re- 
covery of wages as against the owner.1® Use of 
a steamship within a state is prima facie evidence 
that it was used in navigating the waters of the 
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state within the meaning of statutory provisions for 
the collection of demands against such vessels nav- 
igating such waters.'® 


Entry in ship’s log is ordinarily regarded as prima 
facie evidence of the truth of the matters therein 
stated.17 But written entries made by the cap- 
tain in a memorandum book a month after an occur- 
rence, from alleged contemporaneous entries in pen- 
cil, which were erased, are not entitled to considera- 
tion as evidence of the weight of a log book prop- 
erly kept,1® nor of that of written contemporaneous 
entries.1® ' 


Consular certificates of discharge are prima facie,”° 
but not conclusive,?! evidence of the facts therein 
stated. Where the certificate is defective, it 1s no 
evidence of discharge.?? 


[§ 477] (3) As to Particular Matters. In accord- 
ance with the general rules,?* as applied to the par- 
ticular facts involved, the evidence in particular cas- 
es has been held sufficient or insufficient to sustain 
a claim for wages,?* as for extra wages,?° or to prove 
various matters arising in connection with wage suits, 
such as abandonment of the voyage,?® amount of 
wages,?7 cruel treatment,?® or sufficient or insuffi- 


8. Worth v. Mumford, supra. 


9. Davis v. Leslie, 7 F. Cas. No. 3,- 
639, Abb. Adm. 123; The T. F. Whiton, 
23 F. Cas. No. 13,849, 10 Ben. 369. 


{a] Fidelity of seaman during 
wreck.—On a libel for wages under 
7&8 Vict. ec 112 § 17, notwithstand- 
ing the loss of the vessel, the fidelity 
of the seaman may be shown by other 
evidence than the certificate of the 
chief surviving officer, provided for 
by such act. Davis v. Leslie, 7 F. 
Cas. No. 3,639, Abb. Adm. 123. 


10. In admiralty generally see Ad- 
miralty § 260. 


115 } Rambler ve Choat, 20) Ky ‘Cas: 
INO. 11/542) 1 Cranch CC: C./ 167: 


12. Generally Evidence §&§ 
1730-1806. 


In admiralty see Admiralty § 255. 


13. See cases infra this note; and 
infra §§ 476, 477. 


[a] Foreign master (1) with an 
imperfect knowledge of English, will 
not be charged on his declarations 
(The Lotty, 15 F. Cas. No. 8,524, Ol- 
eott 329) (2) or admissions (The 
Lotty, supra) without clear proof that 
he understood the meaning of the 
conversation involved. 


‘[b] Authority to pay wages may 
be inferred from proof of a general 
agency. Munroe v. Holmes, 5 Allen 
(Mass.) 201 (the authority of one of 
several owners to pay the seaman’s 
wages, with his consent, to a creditor 
who has attached the same, may be 
inferred from proof of a general 
agency to settle with the seaman, 
without proof of special authority). 


[c] Master’s offer to pay wages 
will not be construed as evidence of 
admission of legal liability. The 
Martha, 16 F. Cas. No. 9,144, Blatchf. 
& H. 151 (mere offer of the master to 
pay a seaman’s wages will be con- 
strued only to mean that he would 
rather pay the sum demanded than 
litigate the question and will not be 
construed as an admission of legal li- 
ability). 


{[d] Uncorroborated testimony of a 
geaman (1) may (Armstrong v. Ryes- 


see 


dale, 1 F. Cas. No. 547), (2) or may 


not (The Rothemay, 34 Fed. 80; The 
Honora Carr, 31 Fed. 842; The Eagle, 
8 E. Cas, No, 4:233)) Olcott 232), be 
sufficient to establish his contention. 


14. Malone v. Bell, 16 F. Cas. No. 
8,994, 1 Pet. Adm. 139. { 


15. Dougherty v. Gallagher, 3 E. 
D. Smith (N. Y.) 570 (where, however, 
other evidence rebutted the prima fa- 
cie case and showed the owner not re- 
sponsible). 


16. Russell v. The Elk, 6 Mo. 552. 


17. Worth v. Mumford, 1 Hilt. (N. 
Y.) 1; Douglass v. Eyre, 7 F. Cas. No. 
4,032, Gilp. 147; Malone v. Bell, 16 F. 
Cas. No.” 83994, 1’ Pet; Adm. 139; 
Thompson v. The Philadelphia, 23 F. 
Cas. No., 13,973, 1 Pet. Adm. 210. 


View that log book should be ex- 
cluded as hearsay see supra § 472 text 
and note 99. 


18. Brink y. Lyons, 18 Fed. 605. 
19. Brink v. Lyons, supra. 
20. Uriarte v. U. S., 14 F. (2d) 164; 


The T. F. Oakes, 36 Fed. 442, 13 Sawy. 
498; Tingle v. Tucker, 23 F. Cas. No. 
14,057, Abb. Adm. 519. 


[a] Where proof is not sufficient 
to overcome prima facie case made 
out by the consul’s certificate of the 
justice of a discharge of seamen, the 
court will accept the facts therein 
stated as true and will deny recovery 
of wages claimed on the seamen’s the- 
ory that discharge was unjustified. 
ie T. F. Oakes, 36 Fed. 442, 13 Sawy. 
498. 


21. The T. F. Oakes, 36 Fed. 442, 13 
Sawy. 498; Campbell v. The Uncle 
Sam 94/8 Cas) JNO. 2,372, e NGAI 0s 
Johnson vy. The Coriolanus, 13 F. Cas. 
No. 7,380, Crabbe 239; The Lilian M. 
Vigus, 15 F. Cas. No. 8,346, 10 Ben. 
385. But see The Paul Revere, 10 
Fed. 156 (where the certificate is 
stated to be conclusive); Lamb v. 
Briard, 14 F. Cas. No. 8,010, Abb. Adm. 
367 (where the certificate is stated to 
be conclusive in the absence of fraud 
or corruption). 


fa] “Whether legal or illegal, 
regular or irregular” the consul’s cer- 
tificate is not conclusive upon the 
court nor does it “shut its ‘door upon 
the libellants.’’ Campbell v. The Un- 


. 


ore Sam, 4 F. Cas. No. 2,372, McAll. 


22. The Atlantic, 2 F. Cas..No. 620, 
Abb. Adm, 451. 


23. See supra §§ 475, 476. 
24. See cases infra this note. 
[a] Held sufficient.—The Sentinel. 


152 Fed. 564; Harris v. Ive, 1 Harr. & 
W. 238. 


[b] Held insufficient.—June v. Pan- 
American Petroleum, etc., Co., 25 F. 
(2a) 457 (wages during disability); 
The Bainbridge, 199 Fed. 404, 118 CCA 
88; Sacqueland v. The Meteor, 39 Fea. 
512 [rev 36 Fed. 566] (claim for 
wages as mate); The Modoc, 20 Fed. 
Rae McArthur v. The Johnson, 18 B. 


25. Sufficiency of evidence to sup- 
port claim for extra wages for: 


Extra work see infra text and note 48. 


Food of poor quality or insufficient 
Sent see infra text and notes 
LOO 


26. See case infra this note. 


[a] Held  sufficient.—Bibbins v. 
Brookfield, 3 F. Cas. No. 1,384 (three 
weeks’ time, consumed mostly in dis- 
charging cargo and taking another on 
at a port during the progess of the 
voyage, will not show such an aban- 
donment of the voyage as will justify 
desertion and a suit for wages at such 
intermediate port). 


27. See cases infra this note. 


[a] Held sufficient.—The Trial, 24 
F. Cas. No. 14,170, Blatchf. & H. 94 
(holding that where the master was 
sworn, his testimony is, in the ab- 
sence of shipping articles, sufficient 
of itself to establish the amount of 
wages due). 


[b] Held insufficient.—The New 
Jersey, 31 F. (2d) 115 [aff 31 F, (2a) 
116 (to prove wage rate for amount 
claimed by seamen); Felkes v. The 
General Geo. W. Goethals, 27 F. (2d) 
183 (to prove any exact compensation 
agreed upon). 


28. See case infra this note, 


[a] Where seaman danced a jig 
while triced up by his hands, and 
many witnesses stated that although 
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cient to prove desertion,?® disability of a seaman 
entitling him to discharge,*° discharge of seamen*? 
effectiveness*® 
disobedience,*# due date of wages,?® existence of 
an agreement for compensation,®® extent of the 


and the character?? and 


tied by a rope rove through handcuffs 
holding his hands behind his back 
and carried over skids above his head, 
his feet were firmly on the deck and 
he jigged to show defiance, the sea- 
man’s uncorroborated testimony that 
the rope was hove so tight as to force 
him to remain on the tips of his toes, 
and to cause great suffering was in- 
sufficient to prove his contention of 
excessive punishment (which would 
have been established had the sea- 
man’s testimony been credited) ex- 
cusing desertion so as to preclude 
forfeiture of wages. The Rothemay, 
34 Fed. 80. 


29. See cases infra this note. 


[a] Held sufficient.—The City of 
Norwich, 279 Fed. 687, 159 CCA 88, 
LRA1918C 795 [rev 274 Fed. 374]; 
The M. S. Elliott, 277 Fed. 800 (intent 
not to return sufficiently shown); 
Welcome vy. The Yosemite, 18 Fed. 
seo. Coin Vv. Jenkins, & E.. Cas. No. 
2,948, 8 Story 108; The Ericson, 8 
FF, Cas, No. 4,510, 3. Sawy. 559; -The 
imtanta, 3 be Cas. sNos 7,030, “Abb; 
Adm. 263 (holding that the testimony 
of a master of a foreign vessel that 
he had discharged a seaman in his 
port will not be allowed, in a suit by 
the seaman against the vessel for 
wages, to countervail his official re- 
port to the consul of his nation that 
the seaman deserted the ship); The 
Merrimac, 17 F. Cas. No. 9,474, 1 Ben. 
490. 


[b] Feld insufficient.—Johnson v. 
Blanchard, 7: Fed. 597; Olsen v. The 
Edwin Post, 6 Fed. 314: The Cata- 
wanteak, 5 F. Cas. No. 2,510, 2 Ben. 
189; The Ealing Grove, 2 Hagg. Adm. 
15, 166 Reprint 150. 


[ec] Statutory evidence (1) is nec- 
essary to convict a seaman of deser- 
tion which carries with it a forfeiture 
of wages, when the desertion was not 
shown to be willful and it was not 
shown that their intention not to re- 
turn existed. The Osceola, 18 F, Cas. 
No. 10,602, Olcott 450. (2) Evidence 
held insufficient to establish a claim 
of desertion see The Alnwick, 132 
Fed. 117. 


Desertion involving: 


Forfeiture of wages see supra §§ 
244-279. 


Imprisonment see infra § 828. 


Evidence as to other misconduct 
see infra text and notes 34, 40, 42- 
44, 


30. See case infra this note. 


[a] Held insufficient to prove sea- 
man’s claim that he was injured 
aboard the ship so as to become en- 
titled to discharge and wages during 
disability, the facts in evidence on 
the contrary showing conclusively 
that libelant sustained no injury on 
the ship. Morgan v. Hastern Transp. 
Copee lam. . (2Z0). 827 Mattii31 eh. Gad) 
332] (evidence of doctor, hospital rec- 
ords, and other seamen flatly contra- 
dicted libelant’s testimony). 


31. See cases infra this note. 


[a] Held sufficient to prove fact 
of discharge. The Heroe, 21 Fed. 
525. 

[b] Held insufficient to establish 
fact of discharge. Peterson v. U. S., 
27 F. (2d) 182 (at Hongkong). 


32. See cases infra this note. 


SHAMEN 
voyage,®? food 
food,*® fraud,*° 


thereof, 


[a] Colorable discharge.—Hvidence 
held sufficient to show that the dis- 
charge of a seaman for alleged incom- 
petence was colorable, no consular 
certificate of approval having been 
procured, and that the discharge was 
merely a cover to avoid continued 
payment of American wage _ scale. 
Mattes v. Standard Transp. Co., 274 
Fed. 1019. 


[b] Rightful discharge.—Evidence 
held sufficient to establish that the 


seaman had been rightfully  dis- 
charged. The August Belmont, 153 
Fed. 639. 


[ec] Wrongful discharge.—HPvidence 
held sufficient to sustain a finding 
that libelant was discharged without 
cause from his position as chief en- 
gineer of a steamer before the end of 
his contract term, and entitled to re- 
cover wages to the end of the term, 
less his earnings. The White Seal, 
194 Fed. 402, 114 CCA 364. 


33. See case infra this note. 


[a] Held sufficient to show dis- 
charge signed was ineffectual.—Pa- 
cific Mail SS. Co. v. Lucas, 264 Fed. 
938 [certiorari granted 254 U. S. 627 
mem, 41 SCt 64 mem, 65 L. ed. 446 
mem, and aff 258 U. S. 266, 42~SCt 
308, 66 L. ed. 614] (holding that on 
libel by a seaman, who had become 
ill during the voyage and gone ashore 
under a hospital permit, the evidence 
warranted a finding that he neither 
sought nor desired a discharge, but 
was only asked to sign for his wages, 
and hence the discharge signed was 
inefféctual). 


Discharge generally see supra §§ 


| 62-108, 


34. See case infra this note. 


[a] Held sufficient to justify pen- 
alty of two days’ wages for disobedi- 
ence.—O’Bryant v. States SS. Co., 36 
EF. (2d) 305 (recovery of amount of 
penalty by seaman in suit for inju- 
ries disallowed). 


35. See case infra this note, 


[a] Meld sufficient.—Minors v. The 
Mary, 17 F. Cas. No. 9,644, Bee 119 
(captain’s certificate that seamen’s 
wages were due, although the vessel 
was in port not earning freight, is 
sufficient evidence thereof, although 
the articles are not produced). 


36. See cases infra this note. 


[a] Held  sufficient—The Helen 
Fairlamb, 251 Fed. 412 (to prove that 
seamen remaining aboard a_ vessel, 
frozen in by ice, stayed under an 
agreement for a cash compensation, 
and not merely to secure free food 
and lodging). 


[b] Weld insufficient.—McArthur vy. 
The Johnson, 18 B. C, 94. 


37. See case infra this note, 


[a] Held sufficient.—Pichl v. Bal- 
chen, 19 F. Cas. No. 11,137, Olcott 24. 


38. See cases infra this note. 


[a] Held snufficient.—Billings v. 
Bausback, 200 Fed. 523, 119 CCA 21 
(to show shortage of both kind and 
quantity); The H. E. Thompson vy. 
Martin, 16 App. (D. C.) 222 (proof of 
a substantial failure by the master to 
observe the requirements of the law, 
with such reasonable particularity as 
to the number of days on which the 
scale was not observed as will enable 


[§ 477 


shortage,?®&~ or poor quality of 
incompetence of the seaman,*! 


justification for disrating of seamen,*? larceny of 
the cargo,** misconduct of the seaman,** ownership 
of the vessel,*® partnership between master and 


the court to assess the compensation 
with reasonable certainty, is suffi- 
cient, without showing a failure from 
day to day to observe the scale, espe- 
cially where it appears that during 
the voyage the master and owner 
knew, while the seamen were igno- 
rant of, the new scale, for the viola- 
tion of which the latter subsequently 
libeled the vessel). 


{b] Held insufficient.—The Silver 
Shell, 255 Fed. 340 (to show vessel at 
fault); The Elizabeth v. Rickars, 8 
F. Cas. No. 4,353, 2 Paine 291; Ryan 
v. The Willscott, 3 Hawaii Fed. 104. 


Extra wages for poor or insufficient 
food see supra §§ 369-376, 


39. See cases infra this note. 


[a] Held sufficient to show poor 
quality. Billings v. Bausback, 200 
Bed: 523; 119) CCA2L- 


[b] Heid insufficient to establish 
bad quality. Ryan v. The Willscott, 
38 Hawaii Fed. 104. 

40. See case infra this note. 


[a] Held insufficient.—Peterson v. 
U. S.,.27 EF. (2d) 182 (to show fraud 
on part of seaman alleged to have 
deceived master as to physical fitness 
when applying for work). 


41. See case infra this note, 


[a] Held insufficient.—Mattes v. 
Standard Transp. Co., 274 Fed. 1019 
(to show incompetence justifying dis- 
charge). 


42. See case infra this note. 


[a] Held sufficient.—Spicer v. Ya- 
moiden, 49 Fed. 591 (where the dis- 
rating of seamen by the master was 
sustained by his testimony and the 
mate’s but contradicted by the testi- 
mony of each seaman disrated, as re- 
garded himself but not as regarded 
the other seamen, and the appearance 
of the seamen did not impress the 
court favorably, disrating would be 
accepted in computing the wages 
due). 


43. See case infra this note, 


[a] Acquittal on criminal charge. 
—Alexander vy. Galloway, 1 F. Cas. 
No. 167, Abb. Adm. 261 (fact of a sea- 
man’s acquittal on a criminal trial 
for larceny for part of the cargo is 
not conclusive to rebut the charge 
when set up as a defense in a suit 
for wages). 

44. See case infra this note. 

[a] Held insufficient to prove mis- 
conduct alleged as ground for forfei- 


ture of wages. Atkyns v. Burrows, 
2 F. Cas. No. 618, 1 Pet. Adm. 244, 


Evidence as to particular acts of 
misconduct: 
Desertion see supra text and note 29. 
Disobedience see supra text and note 


Fraud see supra text and note 40 [a]. 
Larceny see supra text and note 43. 
45. See cases infra this note. 


[a] Admission of ownership.— 
Jones v. Crowell, 13 F. Cas.. No. 7,- 
459 (a tender by respondents on libel 
for services as stewardess of a ship 
is an admission of ownership of the 
vessel). 


{b] Held sufficient to require sub- 
mission to jury.—Lonnberg vy. Knox, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


hy 


§§ 477-482] 


mate,*® performance of work under an oral agree- 
ment for wages after abandonment of a charter par- 
ty,*” performance of extra work,*® physical fitness 


SEAMEN 


fact.°% 


of a seaman at outset of the voyage to perform 


work,*® that seamen were not to pay for their own 
board,®® time a seaman served*! or was to appear on 
board,®* and unseaworthiness of the ship.** 

) is 


[§ 478] 12. Trial—a. In General. General rules** 
apply with respect to trial of seamen’s suits for 


wages.°° : 
[§ 479] b. Instructions. 


to direction of a verdict.®& 


[§ 480] c. Questions of Law and Fact. Whether 
or not there was a deviation is a question of fact.>7 


123 Mise. 148, 204 NYS 852 (of ques- 
tion as to which of three defendants 
was the actual owner of a bark). 


- 46. : See case infra this note. 


[a] Evidence held insufficient.— 
The Crusader, 6 F. Cas. No. 3,456, 1 
Ware 448 (in a suit by a mate for 
wages, allegations in the answer of 
partnership between the master and 
mate is not sustained by proof that 
the mate shipped for a share of the 
profits, unattended by other circum- 
stances and without proof of what 
that share was to be). 


47. See case infra this note. 


[a] Held insufficient to show that 
work was so performed. The Chi- 
nook, 226 Fed. 354. 


48. See case infra this note. 


fa] Held insufficient to sustain 
seamen’s claim, in suit for extra pay, 
that they were compelled to perform 
extra work. The Silver Shell, 255 
Fed. 340. 


Extra wages for extra work see su- 
pra §§ 363-367. ' 


49. See case infra this note. 


Held sufficient.—Peterson v. 
U. S., 27 F. (2d) 182 (to preclude 
finding that seaman was unable to 
perform work). 


[b] New injury.—In libel by boat- 
swain to recover wages to end of voy- 
age, evidence held to show that li- 
belant was not incapacitated by in- 
fection of jaw, which was broken in 
fight before entering employment, but 
suffered a new injury, but for which 
he could have continued voyage. Pe- 
terson v. U. S., 27 F.-(2d), 182. 


50. See case infra this note, 


[a] Held sufficient to support a 
claim of the seamen that they were 
not to pay for their own board, when 
the vessel was without a cook. Sac- 
queland v. The Meteor, 36 Fed. 566 
{rev on other grounds 39 Fed. 512]. 


51. See case infra this note. 


fa] Held sufficient to show length 
of time seamen served. The Trial, 
240 Cas. No. 14,170, Blatchf. & HH. 
94 (sworn testimony of master in ab- 
sence of shipping articles). 


52. See case infra this note. 


[a] Held sufficient to sustain the 
contention of seamen as to the time 
that they were to appear on board. 
Bark Shetland v. Johnson, 21 App. (D. 
C.) 416. 

53. See cases infra this note. 


fa] Held suffictent.—The Jacob 
Luckenbach, 36 F. (2d) 381 (sinking 
of vessel on arrival in port of desti- 
nation and stopping, of air compres- 
sors used from port of departure and 


On conflicting evidence 
the trial court should not give instructions “equivalent 


[§ 481] 18. Judgment or Decree. 
control as to the form®® and entry®* of decrees in a 
seaman’s suit for wages. 
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On conflicting evidence whether a seaman made an 
agreement settling a wage claim is a question of 


General rules*® 


Decree against one seaman may not affect the 
claims of his colibelants.°? 


[§ 482] 14. Costs®*—a. In General. 
seamen’s wages, admiralty has a general discretion- 
ary power over costs,®* and when a seaman has a just 


In suits for 


cause of complaint, it will allow him costs,°° but will 


ble.®® It is the 


during voyage, showed unseaworthi- 
ness despite certificate of seaworthi- 
ness given at port of departure after 
superficial examination); The Heroe, 
21 Fed. 525 (to show that the vessel 
was so unseaworthy as to justify the 
seamen in leaving and to entitle them 
to wages); Bucker v. Klorkgeter, 4 
F. Cas. No. 2,083, Abb. Adm. 402 (a 
maritime surveyor’s report as to sea- 
worthiness of the vessel is not con- 
clusive against the crew in a subse- 
quent action for wages). 


54. Trial: 
Generally see Trial [38 Cyc 1238]. 
In admiralty see Admiralty §§ 261- 
273. 


55. See cases infra this note; and 


infra §§ 479, 480 


[a] Agreement not to sue in for- 
eign port, in shipping articles, does 
not deprive a seaman of that rignt 
when the voyage, as respects him, is 
ended, and that by the uct of the 
master, as a deviation or cruel treat- 
ment. Shulenburg v. Wessells, 2 E. 
D. Smith (N.-Y.) 70; Vibus v. Wirt- 
ing, 2 Yeates (Pa.) 350. 


[b] Scope of trial.—Airey v. The 
Aun Cy Prattat haCasaNow tls A Curt: 
395 [att 1h Cass Nor Tsay 20) NY. 
LegObs 199] (in a suit in rem by a 
mate for wages under Shipping arti- 
cles, the court will not consider alle- 
gations of misconduct as master 
while in temporary command, while 
the master was absent, with a view 
of inflicting a forfeiture for wages as 
mate). 


56. Brancati v. 'U, S. Shipping Bd. 
Emergency Fleet Corp., 197 NYS 298. 


[a] Instructions held erroneous.— 
Where one of two seamen, suing to 
recover wages and transportation for 
wrongful discharge, testified he was 
offéred a job on another oil burner, 
which he refused, instructions that 
that seaman was not obliged to take 
a position on a coal vessel, and that 
the burden was on defendant to show 
that plaintiffs could have secured em- 
ployment, and did not obtain it, were 
erroneous, as in effect direction of a 
verdict for plaintiff against the evi- 
dence. Brancati v. U. S. Shipping Ba. 
Emergency Fleet Corp., 197 NYS 298. 


57. The Cadmus v. Matthews, 4 F. 
Gas. No. 2,282, 2 Paine 229 [aff 4 F. 
Cas. No. 2,280, Blatchf, & H. 139]. 


58. Boston v. Ocean SS. Co., 
Mass. 561, 88 NE 1116. 


[a] Illustration.—On variant evi- 
dence it was held to be 2 question of 
fact whether a seaman, illiterate, 
without money, and away from home, 
after being unlawfully denied further 
recognition as a member of the crew, 
agreed to accept a week’s wages in 
full satisfaction of his claim for 


197 


| opposite 


not do so when the suit is unnecessary or Inequita- 


course of admiralty courts not to 


wages for the rest of the voyage. 
Boston v. Ocean SS. Co., 197 Mass. 
561, 83 NE 1116. 


59. See Admiralty §§ 275-287. 
60. See case infra this note. 
[a] Form held proper.—Where 


seamen were entitled to transporta- 
tion back to their shipping port, a 
decree for their wages which provid= 
ed that, if transportation and subsist- 
ence were not furnished, each libel- 
ant should receive the amount set 
his name, was proper in 
form. Gerber v. Spencer, 278 Fed. 
886, 890 (Wherein the court also said: 
“There is a contention that the de- 
mands made were greatly in excess 
of the sums due. But if the sched- 
ule attached to the libel correctly 
states the wages due under the ship- 
ping articles, including transporta- 
tion and subsistence during transpor- 
tation, appellant cannot complain). 


61. See case infra this note. 


[a] On default.—Where the debt 
is practically admitted and the ship 
in process of sale by the marshal, it 
has been held proper in a seaman’s 
action in rem for wages to enter judg- 
ment by default on failure of the oth- 
er side to enter an Seeia Nos- 
ler v. The Aurora, 18 B. C. 449 


62. Oliver v. Alexander, 6 Pet. (U. 
S.) 148, 8 L. ed. 349. 


63. Costs in cag generally 
see Admiralty §§ 327-34 


64. The Susan, 23 is 
13,631, 3 Ware 222. 


[a] Successful defendant denied 
costs in exercise of court’s discre- 
tionary power. McArthur v. John- 
son, 18 B. C. 94 (where defendant 
pares ennoe increased expense of 
tria 


65. Rederiaktiebolaget 
lantic v. Eklund, 256 Fed. 95, 167 
CCA 337; The Grapeshot, 22 Fed. 
123; Walsh v. Louisiana, 4 Fed. 751; 
The Cortes, 6 F. Cas. No. 3,258, 6 
Ben. 288; Hoffman v. Yarrington, 12 
F, Cas. No. 6,580, 1 Lowell 168. 


[a] Rule applied.—On failure to 
comply with rightful demand of sea- 
men for: payment of half of wages 
earned, releasing them and entitling 
them to full payment, by provision 
of Seamen’s Act, § 4 (Comp. St. 
8322), they should be adjudged costs 
on libel therefor. Rederiaktiebolaget 
Transatlantic v. Eklund, 256 Fed. 95, 
167 CCAs 33:7. 


Cas. No. 


Transat- 


66. The Charles K. Schull, 166 
Fed. 874; Johnson v. Blanchard, 7 
Bed. 597; ‘The Brothers, 4 BY Casi 
No. 1,968, 10 Ben. 4005 The ‘Cabot, 


4 F. Cas. No. 2,277, Abb. Adm. 150; 
The Moslem, 17 F. Cas. No. 9,876, 
Olcott 374; Reed v. Hussey, 20 F. 


. 


1046 [56 C.J.] 
impose eosts upon libelants when they establish 
probable cause for instituting suits for redress;%7 
but they will do so when it appears that there is 
not probable cause.*® Where the suit seems just in 
part and unjust in part, the court may award partial 
costs to seamen.®® 


[§ 483] b. Security for Costs. As privileged suit- 
ors in admiralty’? ordinarily seamen suing for wag- 
es are not required to give security for costs,’! unless 
their ability to give such security is proved."? 
Where, however, the suit cannot be classified as one 
for wages, security will be required.”? 


Nonage of a seaman does not take a case out of 
the general rule’? that a seaman is not required to 
give security for costs.*5 


[§ 484] c. Costs on Appeal. Where statutes give 
a seaman the right of appeal without liability for 
costs,“° a fund paid into court for a seaman’s wages 
cannot be made liable for costs on appeal of a sea- 
man losing such appeal.*? 


[§ 485] 15. Review.** A judgment for wages is 
not subject to collateral attack.7® 


SEAMEN 


EOE a ee 


Under statutes providing that in seamen’s wage 
suits before a summary tribunal, the decision of such 
tribunal as to matters within its jurisdiction shall be 
“final,”5° there can be no appeal from the decision 
of the court of summary jurisdiction.*! 


In Quebec the superior court, by admitting its want 
of jurisdiction over an action to recover a sailor’s 
wages, cannot order that the action be remitted to 
the police court.*? 


[§ 486] ¥. Liens and Priorities**—1. In Gener- 
al. The general rule is that seamen have a lien 
upon the ship for their wages*? to her last plank,®® 
and their wage lien may extend to other prop- 
erty.°®© The wage len is not dependent upon the 
seaman’s contract®* but is fixed by law as an in- 


cident to his employment®® and is not affected by 


a condition in the contract by which the seaman 
agrees to perform services on shore while in port.8® 
It is dependent, however, upon the seaman’s being 
employed in the interest of the owners of the ves- 
sel,°° and having been engaged by a person author- 


[§§ 482-486 


Cas. No. 11,646, Blatchf: & H. 625; 
The Susan, 23 F. Cas. No. 13,631, 3 
Ware 222. 


[a] . Tllustration*—Where  libelant 
was left in an intermediate port be- 
cause incarcerated for drunkenness 
during shore leave, and on his re- 
turn to the home port, without call- 
ing on the captain for his wages, 
he-sued in forma pauperis and then 
demanded his wages of the captain, 
libelant should not be permitted to 
recover costs, although the ship’s de- 
fense of desertion failed. The 
Charles K. Schull, 166 Fed. 374. 


67. Howland v. Conway, 12 F. Cas. 
No. 6,793, Abb. Adm. 281. 


68. The L. B. Snow, 15 Fed. 282; 
The Childe Harold, 5 F. Cas. No. 
2,676, Olcott 275; The Infanta, 13 
F. Cas. No. 7,030, Abb. Adm. 263; 
The Mary Ann, 16 F. Cas. No. 9,194, 
Abb. Adm. 270. 


69. The Lakme, 93 Fed. 230. 


[a] “hree fourths of taxable 
costs awarded seamen suing for extra 
time where amount claimed was 
grossly excessive and litigation 
might have been avoided if seamen 
had claimed no more than they 
earned. The Lakme, 93 Fed. 230, 


70. See supra §§ 18, 153. 


71. The Shelbourne, 30 Fed. 510; 
The Arctic, 1 F. Cas. No. 509a, Brown 
Adm. 347; Chambers v. The Henry 
Kneeland, 5 F. Cas. No. 2,581a; Col- 
lins v. Hathaway, 6 F. Cas. No. 3,014, 
Olcott 176; Polydore v. Prince, 19 
EF. Cas. No. 11,257, 1 Ware 411. 


72. The Niveto, .18, F. Cas. No; 
10,279, 7 Ben. 69; Wheatley v. Hotch- 
kiss, 29 F. Cas. No. 17,483, 1 Sprague 
225. > § 


73. ‘Walsh v. Louisiana, 4 Fed. 
751; The Carolina and Cornelia, 5 
F. Cas. No. 2,420, 2 Ben. 105. 


[a] Treated as any other suitor. 
—The rule excusing security for 
costs is confined to suits to recov- 
er wages, and if a seaman libels the 
vessel to enforce an agreement ex- 
traneous to contracts for wages, his 
position is that of an ordinary suitor 
of whom security will be required. 
Walsh v. Louisiana, 4 Fed. 751. 


[b] A suit by seamen for break- 


ing up a voyage is not a suit for 
wages, within,a rule excusing libel- 
ant in such suit from giving security 
for costs. The Carolina and Cornelia, 
6 EF. Cas. No. 2,420, 2 Ben: -105: 


74. See supra text and note 71. 


75. Wick v.) Ellis, 29 BF. Cas. No: 
17,614, Abb. Adm. 444. 


[a] Guardian or next friend su- 
ing in behalf of a minor seaman for 
wages need not give security for 
costs, as the nonage of the seaman 
does not preclude application of the 
general rule. Wick v. Ellis, 29 F> 
Cas. No. 17,614, Abb. Adm. 444. 


76. See statutory provisions. 


77. The Velma L. Hamlin, 40 F. 
(2d) 852, 855. 


“The court below was in error in 
holding that, in case the seamen 
should appeal, the amount paid in- 
to court for them under the decree 
should be liable for any costs which 
might be taxed against them on the 
appeal in the event they should not 


prevail. The statute provides that 
courts, including appellate courts, 
shall be open to seamen tin cases 


of this character without furnishing 
bonds or making deposit to secure 
fees or costs (40 Stat. 157, 683, 28 
USCA § 8387); and it was error to 
make it a condition of the appeal 
that the amount paid into court un- 
der its decree for the benefit of the 
seamen should stand good in any 
way for the costs of the appeal. In 
view of our disposition of the case 
on its merits, this error has now no 
practical significance, except that we 
think that, because of same, appel- 
lants should be allowed interest, and 
that the costs on appeal should be 
divided.” The Velma L. Hamlin, su- 
pra. 


78. Costs on appeal see supra § 
484. 


79. Horwood v. Nicholson, 
S. 206. 
80. See statutory provisions. 


81. Wills v. McSherry, [1914] 1 K. 
B. 616, 


45 N. 


[a] Word “final’ means “final 
without appeal.” Wills v. McSherry, 
[1914] 1 K. B. 616 (claims for £50 


or less). 


82. Simard v. Canada SS. Co., 49 
Que. Super. 9 (under the terms of 
Code Civ Proce art 170): 


83. Maritime liens generally see 
Maritime Liens 38 C. J. p 1194. 


Other mariner’s liens: 
setae see Shipping [36 Cyc 145- 


Pilot see Pilots §§ 59-63. 

Stevedores see Maritime Liens § 72. 
Other services to ship giving lien: 

Generally see Maritime Liens § 71. 

Salvage see Salvage §§ 199-204. 

Towage see Towage [38 Cyc 560]. 
What law governs see supra § 15. 


84 The Chester, 25 F. (2d) 908; 
McCall v. U. S. Shipping Bd. Emer- 
gency Fleet Corp., 294 Fed. 989; The 
John McDermott, 109 Fed. 90; The 
John T. Williams, 107 Fed. 750; Al- 
len v. The Destroyer, 56 Fed. 3810; 
McNamara v.: The Atlantic, 53 Fed. 
607; The Bolivar, 3 F. Cas. No. 1,610, 
Olcott 480; Kirkpatrick v. Augusta 
Bank, 30 Ga. 465; Burrmeister v. 
The Speedwell, 2 Hawaii 420; Hor- 
wood v. Nicholson, 45 N. S. 206. 


[a] “It is axiomatic that seamen 
have a lien upon the vessel for their 
Bhs The Chester, 25 EF. (2d) 


Kind and character of ship sée in- 
fra §§ 488, 489. 


85. McCall v. U. S. Shipping Bd. 
Emergency Fleet Corp., 294 Fed. 989; 
The Samuel Little, 221 Fed. 308, 137 
CCA 1386; The Niphon, 18 F. Cas. 
No. 10,277, Brunn. Col. Cas. 577; Relf 
v. The Maria, 20 F. Cas. No. 11,692, 
1 Pet. Adm. 186; The Madonna 
D’Idra, 1 Dods. 37, 165 Reprint 1224. 


Wreck see infra § 493. 

86. See infra §§ 490-495, 

87. The International, 30 Fed. 375. 
88. The International, supra. 


89. The Artisan, 2 F. Cas. No. 568, 
9 Ben. 106. 


Inien for services ashore or in port 
see infra § 502. 


90. See infra § 498. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 486-489] 


ized to engage him,®! upon a voyage that is not il- 
legal,®°? and a lien will not arise where it is shown 
that seamen rely for their wages, not upon the ves- 
sel but upon their contract with the owner.®? 


[§ 487] 2. For Extra Wages.°* The seaman’s 
right to a lien for wages®® extends to statutory extra 
wages,°® such as those given for delay in payment,?? 
or for wrongful discharge.?* The lien does not, 
however, extend to extra wages promised for over- 
time.°® 


[§ 488] 3. Property Subject to Lien'—a. Kind 


and Character of Ship Subject—(1) In General. 
Generally speaking, the ships subject to a seaman’s 
wage lien,? under the maritime law, are all ships 
within the jurisdiction of admiralty.’ A ship or ves- 
sel may be the subject of a maritime lien for seamen’s 
wages, even though she is ineapable of self-propul- 
sion,* as where she is navigated by being towed by 
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if’ 
another ship;> and it is not essential to creation of 
a seaman’s maritime lien for wages that the ship on 
which he is employed be registered,* nor that she have 
a name,’ nor a nationality.§ 


Structure which is immovable,? or lacking in ca- 
pacity to navigate,1® cannot be classified as a ship 
or vessel subject to a maritime len for seamen’s 
wages.'} 


[§ 489] (2) Particular Kinds of Ships.1? Partie- 
ular kinds of ships held subject to a seaman’s lien 
for wages under general rules,1? as applied to the 
circumstances involved, include barges,?? dredges,*® 
ferry-boats,1® scows,1*? and tugs.18 Fishing vessels 
have been held not subject.1® 


Canal boats. Under a United States statute ex- 
empting from lien canal boats without masts or 
steam power,?° boats meeting the statutory de- 


91. The Gen. McPherson, 100 Fed. | 
860; Gilligan v. The Winged Racer, 
10 F. Cas. No. 5,439. 

92. The Langdon Cheves, 
Cas. No. 8,063, 2 Mason 58. 

93. The Chicago, 235 Fed. 538 
‘where, however, the facts showed 
reliance on the vessel); White v. The 
Emma, 37 Fed. 703. 


94 Tien for extra wages where 
ship in custodia legis see infra § 503 


14 #F. 


. text and note 85. 


= 


95. See supra § 486. 


96. The Chester, 25 F, (2d) 908; 
The Fort Gaines, 18 F. (2d) 413; The 
Great Canton, 299 Fed. 953; Covert 
v. The Wexford, 3 Fed. 577, 579; The 
Blob, ov he: -Cas. No. ijop6,,, 1. Ben. 
228 (under Hamburg Code). 


“These protective statutes would 
be of little or no value to the sea- 
men if they do not give them a lien 
on the vessel. A mere right to en- 
force a personal claim for such sums 
against the master or owner would 
generally be of no value to them. 
And, if they have a lien, it must, I 
think, be presumed that it was in- 
tended to be a lien in all respects like 


. that for their stipulated wages—one 


equally beneficial to them.” Covert 
v. The Wexford, supra [quot Gerber 
v. Spencer, 278 Fed. 886, 889]. 


97. Feldman v. American Palestine 
Line, 25 F. (2d) 1002; The Chester, 
25 EF. (da) 908; The’ Trader, 17°F. 
(2a) 623; The Great Canton, 299 Fed. 
953; Gerber v. Spencer, 278 Fed. 886; 
Covert v. The Wexford, 3 Fed. 577. 


[a] Not a penal statute.—‘“It has 
been urged that these double wages 
are? penalties... a. 7. even if! 
should construe this statute to be a 
penal one, nevertheless the intention 
of Congress, to my mind, is fairly ob- 
vious, and can be gathered from the 
eontext and the nature of the sub- 
ject-matter. But I do not think this 
is a penal statute in the sense that 
that term is usually used. In a cer- 
tain sense, the double wages are pen- 
alties, but not in the legal significa- 
tion of the term. The obvious intent 
of Congress was to protect the sea- 
men and assure them a prompt settle- 
ment, in view of the nature of their 
ernployment and the likelihood of 


’ their being discharged far from home, 


and, in the event of a failure to pay, 
to secure them an adequate compen- 
sation for such failure. It is to be 
observed that the statute expressly 
says that these so-called penalties 
shall be ‘recoverable as wages.’ They' 
are an incident to and a part of the 
actual wages, just as much as interest 


is an incident to and a part of a debt. 
They are intended as compensation 
for the delay in the payment, and, in- 
asmuch as they are an incident to 
and a part of the wages, they will 
constitute a maritime lien on the ves- 
sel, the same as wages.” The Trad- 
er, 17 FEF. (2d) 623; 626. 


98. The Fort Gaines, 18 F. (2d) 
413; The Great Canton, 299 Fed. 953. 


fa] Before commencement of voy- 
age.—The Great Canton, 299 Fed. 953. 


[b] Before termination of voyage. 
—The Fort Gaines, 18 F. (2d) 413 (ap- 
plying Norwegian law). 


99. The Northern Light, 106 Fed. 
748, 


Wages for extra services generally 
see supra §§ 363-367. 


1. Maritime liens generally see 
Maritime Liens §§ 18-22. 


Persons and property liable for wa- 
ges generally see supra §§ 423-435. 


2. See supra § 486. 


8. McCall v. U. S. Shipping Bd., 
294 Fed. 989; The Bolivar, 3 IF. Cas. 
No. 1,610, Olcott 480; Wilson v. The 
Ohio, 30 F. Cas. No. 17,825, Gilp. 505; 
Burrmeister v. The Speedwell, 2 Ha- 
waii 420; Abbott v. Baltimore, etc., 
Steam Packet Co., 1 Md. Ch. 542. 


Jurisdiction of admiralty see Ad- 
miralty §§ 16-128. 


Vessels subject to admiralty juris- 
diction see Admiralty §§ 55-66. 


4 The Alabama, 19 Fed. 544 [aff 
22 Wed. 449]; The D. C. Salisbury, 7 
¥. Cas. No. 3,694, Oleott 71. 


5. The Alabama, 19 Fed. 544 [aff 
22 Fed. 449]; The D. C. Salisbury, 7 
F. Cas. No. 3,694, Olcott 71, 75. 


“TJ cannot perceive that there is any 
difference in principle whether the 
means of motion are derived from or 
controlled by the crew, or are contrib- 
uted aliunde. The quality, or quan- 
tity, or source of the motive power 
might enhance, diminish or dispense 
with the labor of the crew, but could 
supply no criterion by which to deter- 
mine whether their services during 
the passage were maritime in charac- 
ter; and I cannot, in view of the prin- 
ciples recognized in the adjudged cas- 
es, discover any principle governing 
the question other than the simple one 
before indicated, that the vessel is en- 
gaged in a maritime voyage, and that 
the party seeking a lien upon her was 
hired and rendered services on board 
connected with her employment.” 
The D. C. Salisbury, supra. 


a Coffin v. The Progresso, 46 Fed. 


7. Coffin v. The Progresso, supra. 
8. Coffin v. The Progresso, supra. 
fa] Vessel raised after abandon- 


ment.—Services performed by a per- 
son who was. the mate of a vessel 
sunk in the harbor of New York and 
abandoned by her owners, but which 
was raised and sold, performed while 
the vessel was without name, register, 
or documents as a vessel, were mari- 
time in their nature, so as to entitle 
libelant to a lien, although the person 
by whom they were performed was 
discharged before the vessel was doc- 


umented. Coffin v. The Progresso, 46 
Fed. 292. 
9. The Alabama, 19 Fed. 544 [aff 


22 Fed. 449]. 
10. The Alabama, supra. 


11. Property subject to maritime 
are generally see Maritime Liens §§ 
18-22. 


12. Wreck see infra § 493. 

13. See supra § 488. 

14. Disbrow v. The Walsh Broth- 
ers, 36 Fed. 607. 

15. The Hurricane, 2 F: (2d) 70 
[aff 9 F. (2d) 396]; McRae v. Bowers 
Dredging Co., 86 Fed. 344; Saylor v. 


Taylor, 77 Fed. 476, 23 CCA 343; The 


Alabama, 19 Fed. 544 [aff 22 Fed. 
449]. ‘ 
16. Lawrence vy. The W. F. Brown, 


46 Fed. 290; The Gate City, 10 F. Cas. 
No. 5,267, 5 Biss. 200. 


[a] Used as a tug to propel 
through the waters of a river a float- 
ing house on which shows were giv- 
en. Lawrence v. The W. F. Brown, 
46 Fed. 290. 


17. Saylor v. Taylor, 77 Fed. 476, 
23 CCA 343; The Alabama, 19 Fed. 
544 [aff 22 Fed. 449]. : 


18. The Murphy Tugs, 28 Fed. 429. 


fa] Wrecking tug.—The Murphy 
Tugs, 28 Fed. 429. 


19. The Grace Darling, 10 F. Cas. 
No. 5,651; 2 Hask.:2'78% 


[a] Porgy fishing vessel.—The 
Grace Darling, 10 F. Cas. No.. 5,651, 
2 Hask. 278. 


20. See statutory provisions. 


[a] In New York a canal boat, 
which is a boat designed to make a 
transit over the artificial waters of 
a canal from port to port, similar to 
the vehicles on a railroad between two 
points, is not a vessel in the merchant 


1048 [56 C.J.] 
seription are exempt from len while used as canal 
boats.*} The exemption will apply, even though 
the boat is not of the usual canal boat shape,??" and 
the fact that a canal boat is towed by a steam yacht 
does not render hér subject to lien.2* But during 
periods that the boats are not in fact being used in 
eanals, they are not canal boats within the statutory 
exemption from lien.?* The statute*® is not abro- 
gated by subsequent statutes providing that the 
enrollment act shall not be so construed as to ex- 
tend the provisions of the latter act to canal boats.?° 


State statutes giving seamen a lien on steamboats 
have been construed as confined in their application 
to steamboats within the state,?* and as not applica- 
ble to a steamboat without the state and coming with- 
met Hie 


[§ 490] b. Proceeds of Ship—(1) On Sale. 
Where a vessel is sold by order of court, the hen for 
seamen’s wages attaches to the proceeds of the sale.”°® 
But for services rendered after seizure of the ves- 
sel, a lien on the proceeds of sale has been denied.*° 


_[§ 491] (2) Award Following Capture. Where 
sums are awarded the owners on account of the cap- 
ture of the vessel, the seamen’s lien attaches to 
the sums so awarded;?! and while ordinarily in case 
of war between countries seamen on a captured ves- 
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[§§ 489-494 


sel have no right to wages out of the proceeds of 
the prize property, even though the voyage com- 
menced before war was declared,*? in case of civil 
war, if the voyage be commenced before war declared, 
seamen not hostile to the capturing side will be al- 
lowed their wages or equivalent compensation out of 
the proceeds of the seized property.*? 


[§ 492] (8) Insurance Money. Seamen may pro- 
ceed against the insurance money bee to the own- 
ers, when a vessel has been sunk,** or abandoned as 
a total loss;*° but they may not age so when the in- 
surance money is paid on account of the capture of 
a vessel.*°® 


[§ 493] c. Wreck. Where a ship has been 
wrecked, seamen who have assisted in saving por- 
tions of the wreck have a len for wages upon the 
proceeds of the portions saved.’7 But it has been 
held that a creditor of seamen cannot reeover his 
claim in an action by the seamen to recover wages 
out of such proceeds.*& There is authority holding 
that after abandonment of the ship seamen may have 
a lien upon her in the hands of salvors,?® although 
other authority holds that by abandonment of their 
ship the seamen Jose their lien.*° 


[§ 494] d. Freight Earnings. A seamen’s lien for 
wages ordinarily extends to freight earned.*! But 


service performing voyages, oe (Ky) u85: 34. The Conveyor, 147 Fed. 586. 
the meaning of Code Civ. Proc. SUN, : 9 

declaring an action in favor of a per- 28. Strother v. Lovejoy, supra. Ste In re Ripley, 9 Daly (N. Y.) 
son belonging to a vessel in the mer- 29. Douglass v. Roan, 4 Call (8 ; 

chant service for services during a] Va.) 353; Traders Bank v. Lockwood, 36. ee Vv. Fees 16 F. Cas. 
voyage. Warn v. Haston, etc., Trans-|48 Can. S. C. 593, 12 DomLR 807, 25 | No. 8,925, 2 Pet. Adm. 276 


it Co, 2 NYS 620. 


21. The A. H. Chamberlain, 206 
Fed. 996. 
22. The A. H. Chamberlain, supra; 


Smith v. The William L. Norman, 49 
Fed. 285. 


{a] “A scow-built boat, operating 
the canals for the same use as a canal 
boat, would have to be registered, and 
would be (for all purposes covered 
by the statute) treated as a canal 
boat. Any reason (arising from the 
relationship of the owners or other 
parties to a boat) for exempting it 
from liens for wages would apply 
to any boat capable of registry and 
use aS a canal boat; and the section 
would therefore seem both in lan- 
guage and purpose to apply to such 
a boat as the Chamberlain, if liable 
to registry and use upon voyages 
through the canals during a large 
part of the period in which the libel- 
ant’s claim for wages has accrued.” 


The A, H. Chamberlain, 206 Fed. 996, 
997. 

23. The George Urban, Jr., 70 Fed. 
Dil 

24. The A. H. Chamberlain, 206 
Fed. 996; The William L. Norman, 49 
Fed. 285. 

[a] Whatever its form.—A canal 


boat is defined to be a vessel engaged 
in navigating canals, within the mean- 
ing of the statute, without reference 
to its form, and a boat. not engaged 
in navigating canals is not a canal 
boat, within the meaning of the stat- 
ute, "whatever may be its form. The 
William L. Norman, 49 Fed. 285. 


25. See supra text and note 20. 
26. The J. S. Woodward, 6 Fed. 
636. 


27. Strother v. Lovejoy, 8 B. Mon. 


WestLR 92, 4 WestWkly 1271 [dism 
app 18 B. C. 473]. Compare McMick- 
ing v. Banco Wspanol-Filipino, 13 
Philippine 429 (lien for wages of sea- 
men not parties not extended to pro- 
ceeds of foreclosure sale of vessel). 
But see The Searle W. Jacobs, 21 
F. Cas. No. 12,588, Olcott 502 (hold- 
ing that, where a claim for wages 
was set up after the vessel had been 
sold upon due proceedings instituted 
upon a claim for supplies furnished 
her, and was sought to be recovered 
out of the proceeds of the vessel in 
court, the:claim would be disallowed 
unless supported by more than prima 
facie evidence, especially when the 
rate of wages claimed was unusually 
high). 


[a] Where ship was lost after her 
sale, seamen nevertheless had a lien 
for wages on the proceeds of the sale. 
Traders Bank v. Lockwood, 48 Can. 
S. C. 593, 12 DomLR 807, 25 WestLR 
92, 4 ees 1271 [dism app 18 B. 
C)..473]. 


30. The Augustine Kobbe, 37 Fed. 
696. 


[a] Helping marshal handle ship. 
—A mate who remains on a vessel 
after her seizure, and assists the 
marshal in handling her, acquires 
thereby no maritime claim, to be en- 
forced against the proceeds of the 


vessel. The Augustine Kobbe, 37 Fed. 
696. 
31. Sheppard v. Taylor, 8 Pet. (U. 


S.) 676, 8 L. ed. 269; Brown v. Lull, 
4 F. Cas. No. 2,018, 2 Sumn. 443; Pit- 
man v. Hooper, 19 F. Cas. No. 11,185, 
3 Sumn. 50; Vandeveer v. Tilghman, 
28 KF. Cas. No. 16,846, 1 Crabbe 66. 


$2., > The Larckhill ee ha cas. No, 
10,756. 


33.. The Parkhill, supra, 


37. Hart v. Proceeds of the Oak- 
land, 32 Fed. 234; Adams v. The So- 
phia, 1 F. Cas. No. 65; Gilp. 77; The 
Bowditch, 3 F. Cas. No. 1,717, 3 Ware 
71; Brackett v. The Hercules, 3 F. 
Cas. No. 1,762, Gilp. 184; Flaherty v. 
Doane, 9 F. Cas. No. 4,849, 1 Lowell 
148; Weeks v. The Catharine* Maria, 
29 EF: Cas. No. 17,351, 2° Pet: Adm. /424- 
Burrmeister v. The Speedwell, 2 Ha- 


waii 420; Daniels v. Atlantic Mut. 
Ins sCo., if N. Y. Super. 266 [aff 24 
N. Y. 44 


38. The ae 3 F. Cas. No. 1,- 
762, Gilp. 184 


39. Smith v. The Joseph Stewart, 
22 F. Cas. No. 13,070, Crabbe 218. 


40. Lewis v. The Elizabeth and 
Jane, 15 F. Cas. No. 8,321, 1 Ware 33. 


41. Tibbol v. The Marion, 79 Fed. 
104; In re Nova Scotia Bank, 4 Fed. 
667; The Clayton, 5 F. Cas. No. 2,870, 
5 Biss. 162; The Monadnock, 17. 
Cas. No. 9, 704, 5 Ben. 357; Poland v. 
The Spartan, 19 F, Cas. No. 11,246, 1 
Ware 130; Skofield v. Potter, 22 F. 
Cas. No, 12,925, 2 Ware 394; Burr- 
mueigter v. The Speedwell, 2 Hawaii 


[a] “This lien can be enforced by 
seizing the freight in the hands of the 
merchant, before it is paid over to the 
master; . . . if the merchants re= 
fuse payment, they can proceed 
against the merchandise, and compel 
a judicial sale of so much as is neces- 
sary to pay their wages.” Poland v. 
The Spartan, 19 F. Cas. No. 11,246, 1 
Ware 134, 142. 


[b] Freight earned prior to a 
wreck of the vessel and put on shore 
in the course of the voyage is, to the 
last nail or cable, hypothecated to the 
wages. Relf v. The Maria, 20 F. Cas. 
No. 11,692, 1 Pet. Adm. 186. 


Delivery of cargo without payment 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 494-497] 


freight money paid to the master before notice of the 
seaman’s claim has been held not subject to lien,*? 
and where freight is not sought to be charged in 
the libel, there is no lien against it.** 


Statutes authorizing process against the ship do 
not destroy the seaman’s right to a lien on the 
freight.4*4 


Where seamen proceed against both freight and 
ship, and either fund is sufficient to pay them in full, 
the lien will be charged against each in accordance 
with the equities of the particular ease.*° 


[§ 495] e. Cargo. Ordinarily a seaman’s lien for 
wages will not extend to the cargo, of the ship.*® 
But such hen may extend to the cargo where the 
owners of the cargo are the owners of the ves- 
sel,** or are its charterers;*® and when such is the 
ease, the seamen are allowed a lien on the cargo, 
to the amount that its transportation is reasonably 
worth.*° 


On delivery of cargo without payment of freight, 
it has been held that the wage len attaching to the 
freight®° follows the cargo.>! 


[§ 496] 4. Lien as Affected by Ownership or Pos- 
session of Vessel—a. In General. Where the sea- 
man is not employed in the interests of the owners 
of the ship, he will ordinarily be denied a lien on 
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her for wages.>? But seamen are entitled to a lien 
on the ship for wages earned while she is operated 
by a receiver,®* or by a conditional vendee,®* or 
under charter,®® or is sailed by the master on 
shares.°® Provisions of a charter party,°’ or of a 
conditional sale agreement,°* forbidding the char- 
terer or conditional vendee to create liens against 
the ship, are ordinarily ineffectual to prevent crea- 
tion of a seaman’s lien for wages. Statutory pro- 
visions, in effect requiring prospective lien creditors 
to make diligent inquiry before extending credit 
to be protected by lien, have been held not to charge 
seamen with notice of a conditional sale agreement 
forbidding the vendee to create liens,°® and not to 
preclude arising of a seaman’s lien for wages.®° 


Government owned ship. Seamen serving under 
eontraet on a public ship owned and operated by a 
foreign government acquire no lien against her for 
wages,®! and cannot enforce a lien for such wages 
against the ship after her subsequent transfer to 
private ownership.°®? 


[§ 497] b. Libelant’s Ownership. A seaman who 
is record owner of the ship cannot have a lien against - 
her for wages,®* not even if his ownership is purely 
nominal.®# 


Part owner. A seaman who is part owner of the 


“The seaman is entitled to a lien 
upon the Dumont for the amount of 


of freight see infra § 495 text andythe cargo. Whitney v. Tibbol, 93 Fed. 
note 51. 686, 35 CCA 544, 
42. Conley v. The G. C. Barras, 6 F. 52. The Gen. McPherson, 100 Fed. 


Cas. No. 3,103, 6 Ben. 12. 


43. Conley v. The G. C. Barras, su- 
pra. 


44, Poland v. The Spartan, 19 F. 
Gas. wNo! 11,2465. 1- Ware 

45. In re Nova Scotia Bank, 4 Fed. 
67. 

[a] Pro rata.—The equity in the 


freight created by an advance upon, 
the credit of the freight is no greater 
than the equity in the ship created by 
a mortgage of the ship. As between 
two such creditors, the equitable 
method is to charge the wages upon 
both funds pro rata. In re Nova Sco- 
tia Bank, 4 Fed. 667. 


46. Holmes v. Bigelow, 3 S. C. Eq. 
497, 
[a] “By the law of Holland the 


.seamen have a lien on the cargo as 


well as the ship, for their wages in 
foreign voyages.” Poland ~v. -The 
Spartan, 19 F. Cas. No. 11,246, 1 Ware 
134, 142. 


47. The Marion, 88 Fed. 96; Tibbol 
vy. The Marion, 79 Fed. 104; The Ante- 
lope, 1 F. Cas. No. 484, 1 Lowell 130; 
Int re, Low, 15. EF. .Cas.. No. 8;558,..2 
Lowell 264; Skolfield v. Pottér, 22 F. 
Cas. No,..12,925,-2 Ware 394; Burr- 
meister v. The Speedwell, 2 Hawaii 
420; Benning v. Brown, 1 Newfoundl. 
199, 


48. Whitney v. Tibbol, 93 Fed. 686, 
85 CCA~544; The Clayton, 5 F. Cas. 
No. 2,870; 5 Biss. 162; Poland v. The 
Spartan, 19 F. Cas. No. 11,246, 1 Ware 
130. : 


49. Whitney v. Tibbol, 93 Fed. 686, 
35 CCA 544; The Marion, 88 Fed. 96; 
The Clayton, 5 F. Cas. No. 2,870, 5 
Biss. 162. 


50. See supra § 494. 


51. Whitney v. Tibbol, 93 Fed. 686, 
35 CCA 544. 


{a] Freight lien is not divested by 
such delivery and therefore follows 


860; Morrissette v. The Maggie, 22 
B. C. 424. 


53. The William M. Hoag, 168 U.S. 
443, 18 SCt 114, 42 L. ed. 537 [aff 69 


foe 742]; The Washington, 296 Fed. 
[a] Under court order.—A seaman 


may acquire a lien for wages for serv- 
ices rendered a receiver in charge of 
the vessel and employing it in naviga- 
tion under order of court. The Wil- 
liam M. Hoag, 168 U. S. 443, 18 SCt 
114, 42 L. ed. 537 [aff 69 Fed. 742]. 


{b] Where bankruptcy receiver 
continued the voyage, and the seamen 
performed their usual ‘duties, their 
services were maritime, and their lien 
for wages was not suspended. The 
Washington, 296 Fed. 158. 


Effect of ship being in custody of 
law generally see infra § 503. 


, ‘ie The S. W. Somers, 22 F. (2d) 
48. 
55, The Gen: J. A. Dumont, 158 


Fed. 312; The L. L. Lamb, 31 Fed. 29; 
The International, 30 Fed. 375; The 
Samuel Ober, 15 Fed. 621; The Adel- 
phi, 1 F. Cas. No. 80; The Artisan, 2 
F. Cas. No. 568, 9 Ben. 106. But see 
Devoe v. The Fashion, 7 F. Cas. No. 
3,844 (holding that, where the master 
charters the ship on the agreement 
that he victual and man her, and have 
entire control, and where the arrange- 
ment is known to the seamen, the ship 
is exempt, from liability for the sea- 
men’s wages). 


56. The Carrier Dove, 93 Fed. 978; 
The Montauk, 17 F. Cas. No. 9,717, 10 
Ben. 455; Skofield v. Potter, 22 F. Cas. 
No. 12,925, 2 Ware 394. But see The 
Hattie Low, 14 Fed. 880 (where a fa- 
ther acting as master ran the ship on 
shares, and wages ‘due his minor son, 
as mate, were.denied a lien). 


57. The Chester, 25 F. (2d) 908; 
The S. W. Somers, 22 F. (2d) 448, 450; 
Sone Gen. J. A. Dumont, 158 Fed. 312, 
314. 


his wages, and should not be deprived 
of the same, or denied the right of 
recovery against her, because of any 
provisions contained in the charter 
party. The claim is for labor per- 
formed in the ship’s navigation, and 
the maritime lien in his favor is giv~ 
en by law, based upon the necessity 
of the service thus rendered by one of 
this class, favored by law because of 
the hazards they encounter and hard- 
ships they endure in the interest of 
the ship and her owners and the fur- 
therance of commerce.’’ The Gen. J. 
A. Dumont, supra [quot The S. W. 
Somers, supra]. 


58. The S. W. Somers, supra. 


[a] Seamen employed by vendee. 
—Seamen employed on a ship in the 
hands of a conditional vendee are en- 
titled to a, lien on her for wages, 
despite a clause in the conditional 
sale agreement denying the vendee 
authority to create liens. The S. W. 
Somers, 22 F. (2d) 448. 


59. The S. W. Somers, supra. 
60. The S. W. Somers, supra. 
61. The Nevada,.11 EF. @a)r 511 


[certiorari den sub nom. Bergron v. 
Hellsten, 273 U. S. 700 mem, 47 SCt 
94 mem, 71 L. ed. 847 mem]. ; 


{a] Russian troop ship.—The Ne- 
vada, 11 F. (2d) 511 [certiorari den 
sub nom. Bergron v. Hellsten, 273 U. 
S. 700 mem, 47 SCt 94 mem, 71 L. ed. 
847 mem]. 


62. The Nevada, supra. 

geen The Samuel Little, 206 Fed. 
64 The Samuel Little, supra. 
[a] Bule applied.—One who has 


permitted himself to be made the rec- 
ord owner of a vessel, although mere- 
ly for the accommodation of the real 
owner, and being in fact without in- 
terest, cannot establish a lien on the 
vessel for wages to the displacement 
of other lienholders, The Samuel Lit- 
tle, 206 Fed. 686. 


/ 
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ship has been denied a lien upon her for his wages.°® 
Other authority is to the effect that he may have a 


lien.®& 


[§ 498] 5. Necessity of Employment by or for 
It is essential to a maritime lien for wages 
that the person claiming the same should have been 


Ship. 


employed by the vessel.®* 
[§ 499] 6. Profit Sharing.** 


ices—a. Performance.‘° 


rendered. *? 


[§ 501] b. Character or Nature of Services Ren- 
In accordance with the 
general rule that a contract must be maritime in na- 
ture in order to give rise to a maritime len,** in 
order that a libelant’s services may serve as the 
basis of a maritime lien for wages, it must appear 


dered?’—(1) In General. 


65. Petrie v. The Coal Bluff No. 2, 
3 Fed. 531; Logan v. The Avolian, 15 
F. Cas. No. 8,465, 1 Bond 267. 


[a] The clerk of a steamboat who 
has an interest of one half in the boat 
has no lien for wages. Logan v. The 
Afolian, 15 F. Cas. No. 8,465, 1 Bond 
267. 


66. Foster v. The Pilot No. 2, 9 F. 
Cas. No. 4,980, Newb. Adm. 215 [rev 
on ground sheriff's sale divested lien 
9 F. Cas. No. 5,199, 2 Wall. Jr. 592]. 


67. The Chicago, 235 Fed. 538; The 
Sarah E. Kennedy, 29 Fed. 264. 


[a] Mere volunteer, who occasion- 
ally performs services of a maritime 
character, but is on the.ship as a pas- 
senger, being transported to an is- 
land to dig guano as a Jaborer for a 
third party, who is hiring him, is not 
entitled to a lien on the ship for his 


wages. The Sarah HE. Kennedy, 29 
Fed. 264. 
68. bien for lay or share see infra 


§§ 578-580. 


69. The Blohm, 3 F. Cas. No. 1,556, 
1 Ben. 228 (the taking by a mate of 
an agreement from the master to 
share the profits in place of interest 
on money loaned by the mate to the 
vessel will not prevent a lien for 
wages). 


70. Iien as extending to entire 
term of seamen discharged before ex- 
piration of shipment see infra § 512. 


71. The Alanson Sumner, 28 Fed. 
670; The William Leishear, 21 F. (2d) 
862, 864; The Wanderer, 20 Fed. 655, 
4 Woods 25; The Island City, 13 F. 
Cas. No. 7,109, 1 Lowell 375. 


“Seamen are entitled to a lien for 
their wages, where, through no fault 
of their own, they are prevented from 
earning them aboard the vessel while 
in navigation.” The William 
Leishear, supra, 


72. The Glenesslin, 96 Fed. 768. 


73. Essential to admiralty juris- 
diction of seamen’s suit for wages see 
Admiralty § 85 et seq. 


74, See Maritime Liens § 24. 


A seaman’s profit 
sharing agreement with the master will not of it- 
self preclude his having a lien for wages.°® 


[§ 500] 7. Performance and Character of Serv- 
When seamen have been 
validly engaged, and are ready and willing to per- 
form their duties, they are ordinarily entitled to the 
lien, although they do not perform the service.’? 
But there is authority denying the lien where no 
shipping articles were signed and no services were 
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that his services were themselves of a maritime 
nature,’® or that they were of a character for the 
benefit’® or preservation’* of a vessel engaged in 
commerce and navigation. 


[§ 502] (2) Port or Shore Services. 
dering services to a ship while she is in port may be 


[§§ 497-503 


/ 


One ren- 


denied a lien for wages for such services, if the ship 


a lien.®° 


was then out of commission,’® or if the services 
were otherwise of a nonmaritime character.’? 


Fact that part of libelant’s services are performed 
ashore will not preclude his services as a whole from 
being of a maritime character so as to entitle him to 


[§ 503] (8) Services for Ship in Custody of Law. 
The mere fact that a ship has been taken out of the 
control of her owners and into that of the law will 
not necessarily prevent a wage-lien from arising for 


seamen’s services rendered after the ship was in 


eustodia, legis.*? 


75. The J. S. Warden, 175 Fed. 314; 
The Alanson Sumner, 28 Fed. 670. 


[a] It was formerly the rule that 
unless the services were performed 
on a vessel engaged on the sea or in 
the tide waters they were not so far 
maritime in character as to confer a 
seaman’s lien for wages. The D. C. 
See 7 F. Cas. No. 3,694, Olcott 


What constitutes maritime service 
generally see Maritime 38 C. J. p 1192 
text and notes 41-44, 


76. The Minna, 11 Fed. 759. 


{a} Although his services are not 
maritime in character, if they are in 
furtherance of the main object of the 
enterprise of a vessel engaged in com- 
merce and navigation, they will en- 
title libelant to a maritime lien on 
the ship for his wages. The Minna, 
11 Fed. +759. 


77. The Harriet, 11 F. Cas. No. 6,- 
097, Olcott 229. 


78. The Sirius, 65 Fed. 226. 


[a] Services concerning neither 
present nor prospective navigation of 
a ship in port, out of commission, and 
with no voyage in prospect, do not 
give rise to a lien for wages, even 
though they are rendered directly to 
the ship. The Sirius, 65 Fed. 226. 


79. The J. S. Warden, 175 Fed. 314. 


[a] If services rendered excursion 
steamer on days not in use were of a 
nonmaritime character, no lien for 
wages could be based thereon. The J. 
S. Warden, 175 Fed. 314. 


80. The Minna, 11 Fed. 759 (the 
fact that fishermen slept on shore at 
night to repair the nets did not pre- 
vent their services from being con- 
sidered maritime). 


81. The Washington, 296 Fed. 158; 
The Bethulia, 200 Fed. 876. 


Operation by receiver see supta § 
496 text and note 53 


82. Folkes v. Proceeds, etc., of The 
General Geo. W. Geothals, 27 F. (2d) 
183; The Fort Gaines, 18 F. (2d) 413; 
The Bethlehem, 286 Fed. 400; The 


But where the seizure of the ship 


under legal process in fact prevents her use, or 
preparation for use, for customary purposes of nav- 
igation, a lien will be denied,*? on the theory that 
services rendered under such circumstances are not 
maritime in nature.®® 


Astoria, 281 Fed. 618; The Nisseqogue, 
280 Fed. 174; The Bethulia, 200 Fed. 
876; The Philomena, 200 Fed. 873. 


_“There is nothing in the stipula- 
tions on which the case is submitted 
to indicate that the services were 
necessary to the ship after its seizure 
under the order of this court. Under 
these circumstances, there is no mari- 
time lien in favor of the crew of the 
vessel for the services.” The Fort 
Gaines, 18 F. (2d) 413, 414. 


[a]. “The settled rule is that no 
maritime lien for wages arises during 
the time a vessel is in custody of the 
marshal.” Folkes v. The General Geo. 


»W. Goethals, 27 F. (2d) 188, 184. 


[b] After attachment.—No lien 
was created by maritime law for sea- 
men’s wages accruing after the ves- 
sel was attached by the marshal and 
had passed out of the control of the 


rhihea The Bethelehem, 286 Fed. 
[c] An engineer, remaining on a 


vessel after it had been taken out of 
her owner’s control and while under 


a marshal’s custody, has no lien for- 


wages during that time. 
mena, 200 Fed. 873. 


{d] Blection of seamen.—A schoon- 
er became disabled on a voyage, and 
while in a port awaiting repairs was 
libeled for salvage and other claims, 
and seized by the marshal. The own- 
ers notified the master that the voy- 
age, and in effect that the vessel, 
would be abandoned, which notice 
was read to the crew. The master 
having no funds, the crew filed a libel 
for wages, alleging their discharge, 
but remained on board until the ves- 
sel was sold, performing such duties 
as were required; it was held that 
their filing of the libel was an election 
to accept the action of the owners as 
terminating the voyage, and that, as 
against other lien claimants, they 
were entitled to a lien for wages only 
to that time. The Nisseqogue, 280 
Fed, 174. 


83. The Bethulia, 200 Fed. 876. 


Maritime character of particular 
services see infra § 505. 


The Philo- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


i a of 


a ee one i ea oe 
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see 


adits 


where 


’ §§ 508-507] 


Statutory extra wages** may constitute a lien on 
- the ship, despite her being in the custody of the law.*® 


[§ 504] (4) Icebound Ship. 


come Tebownil: 86 


[§ 505] (5) Maritime Character of Particular 
Particular services held of a maritime 
character such as to entitle libelant to a maritime 
lien for wages include those of a bartender,’* deck 
hand,°® diver,?° engineer,®! fireman,®? person em- 
ployed i in triple capacity of loading, navigating, and 
unloading the ship,®* and a sealer.®* 
a musician,®® a performer in a show,?® and a physi- 


Services.87 


84 See supra §§ 369-421. 
Tien for generally see supra § 487. 
85. The Astoria, 281 Fed. 618. 


eta The Alanson Sumner, 28 Fed. 


[a] Services not maritime in char- 
acter.—‘“‘The law does not permit a 
privilege against the vessel for serv- 
ices which are in no sense maritime, 
rendered after the close of navigation. 
A mariner may also be a mechanic; 
but the fact that he works as a paint- 
er, machinist, carpenter, snow-shovel- 
er, or shipkeeper, upon a vessel while 
she is lying in port, ice-bound and 
idle, does not give him a lien for his 


services.’ The Alanson Sumner, 28 
Fed. 670, 671. 
87. Caretaker or watchman see 


Maritime Liens § 24 text and notes 
43, 44, 


Ship broker see Maritime Liens § 24 
text and note 45. 


Stevedore see Maritime Liens § 72. 
Particular persons entitled to lien 
as: 
Mariner see infra § 509. 
Sailor see infra § 508. 
Seaman see infra § 507. 


es. The J. S. Warden, 175 Fed. 
314. 


89. The Salisbury, 
3,694, Olcott 71. 


[a] Deck hand on a coal barge, 
who assists in steering and handling 
her while the barge is towed by an- 
other ship, performs services of a 
maritime character entitling him toa 
lien for wages. The Salisbury, 7 F. 
Cas. No. 3,694, Olcott 71. 


7 F. Cas. No. 


90. The Murphy Tugs, 28 Fed. 429. 
91. Lawrence v. The W. F. Brown, 
46 Fed. 290. Compare The Murphy 


Tugs, 28 Fed. 429 (allowing lien for 
steam- -pump engineer, but denying the 
chief engineer of a line of vessels, 
having an annual salary, a lien for 
his services). 


92. The Jack-O-Lantern, 282 Fed. 
899. 

93. The Canton, 5 F. Cas. No. 2,- 
388, 1 Sprague 437 (services per- 


formed by persons employed to load, 
navigate, and unload a vessel plying 
between two adjoining ports, princi- 
pally for the transportation of stone, 
are maritime in their nature, and 
eriticizing ‘Packard v. The Louisa, 18 
F, Cas. No. 10,652, 2 Woodb. & M. 48, 
where it was held in effect that serv- 
ices performed on a vessel of less 
than fifty tons burden employed in 
transporting stone and laying it in 
Massachusetts bay, in loading and 
unloading the vessel, and in laying 
the stone and in navigating the ves- 
sel, were not maritime in their na- 


‘ { Seamen have been 
denied a lien on the ship for services rendered aft- 
er navigation has been closed and the ship has he- 
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-cian,®? have been held not to confer a lien because 
nonmaritime in character. 
man have been held to give rise to a maritime lien,®*® 
even though considered nonmaritime in character.°®® 


{§ 506] 8. Persons 


The services of a fisher- 


Entitled‘'—a. In General. 


Persons employed on a ship in any capacity, and 


The services of 


ture); The Mary, 16 F. Cas. No. 9,190, 
1 Sprague 204. 


fa] Illustration.—Libelants em- 
ployed in loading a ship with stones 
at various places, navigating her to 
Boston, and there unloading her are 
performing maritime services, so as 
to be entitled to a lien on the ship for 
wages. The Mary, 16 F. Cas. No. 9,- 
190, 1 Sprague 204. 


94 The Ocean Spray, 
No. 10,412, 4 Sawy. 105. 


95. The Jack-O-Lantern, 282 Fed. 
899. Compare the Cimbria, 156 Fed. 
378, 385 (where a third party advanc- 
ing money to pay wages of musicians 
employed en the ship Cimbria was de- 
nied a lien for his claim, the court 
saying: “It is too plain for argument 
that the Cimbria cannot in any event 
be held for it. Nothing was furnished 
to her for which a maritime lien could 
arise’’). 


96. Lawrence v. The W. F. Brown, 
46 Fed. 290. 


97. Gardner v. The New Jersey, 9 
F. Cas. No. 5,233, 1 Pet. Adm. 223. 


18 F. Cas. 


98. The Minna, 11 Fed. 759. 
99. The Minna, supra. 
[a] Where libelant took no part in 


navigation of ship, but was employed 
solely as a fisherman, going out with 
the tug every day to set and lift the 
nets, cleaning the fish, ‘discharging 
the catch, and reeling the nets on 
shore, his services were of a char- 


racter to entitle him to a lien for 


wages, even though not maritime in 
nature. The Minna, 11 Fed. 759. 


Lien for share or lay see infra §§ 
578-580. 


1. Right to lien as affected by: 
Kind of ship see supra §§ 488, 489. 
wae of services see supra §§ 501- 


2 Saylor vy. Taylor, 77 Fed. 476, 
478, 23 CCA 343; The D. C. Salisbury, 
7 F. Cas. No. 3,694, Olcott 71, 74. 


“Tf the law undertook to weigh with 
nice discrimination the exact amount 
and character of service which each 
person employed aboard a_ vessel 
should render in order to entitle him 
to this lien, it would become a snare 
rather than a protection.”’ Saylor v. 
Taylor, supra. 


“It is difficult to fix with precision 
any line of delimitation between serv- 
ices essentially maritime and those 
claimed to be such because performed 
upon a vessel at sea, or within the ebb 
and flow of the tide; nor will it be 
profitable to follow the struggle for 
jurisdiction between the courts of 
common law and the court of ad- 
miralty. It is now well settled that 
all persons employed on a vessel to 
assist in the main purpose in which 


whose labor contributes in any degree to the accom- 
plishment of the main object in which the ship is 
engaged, are entitled to a lien on her for their wages.? 


[§ 507] b. Particular Persons*® 
titled to Lien.® 
within the general rule,® or within particular statu- 
tory provisions, 
for his wages, include a deck hand,’ dipper tender,? 


as “Seamen’* En- 
Particular persons held seamen 


giving a seaman a lien on the ship 


she is engaged are entitled to a lien 
for wages. es The statute above 
referred to, which declares that per- 
sons employed ‘in any capacity’ upon 
vessels shall be deemed ‘seamen,’ 
seems conclusive upon this point.” 
Saylor v. Taylor, supra. 


“Tt is never a question how far one 
shipped to sea duty actually aids in 
the navigation of a vessel, or in what 
way his services are rendered, in or- 
der to determine his right to a lien. 
If he is attached to her, ready to ren- 
‘der such services as may be required 
of him in his place, it is sufficient; 


every service rendered on board 
which contributes, in contemplation 
of law, to the management, safety or 


benefit of the vessel, has a maritime 


character and privilege.’ The D. C. 
Salisbury, supra. 
[a] Minor (1) employed by the 


master-at-all-work has a lien for his 
wages, even though the owner is au- 
thorized by the sharesmen to retain 
from their shares his wages. The 
Helen M. Pierce, 11 F. Cas. No. 6,332, 
2 Hask. 205. (2) But the minor son 
of the master has no lien for wages 
earned while acting as mate on the 
vessel. The John T. Williams, 107 
Fed. 750. 


3. Lien of others than seamen: 


Master as such see Shipping [36 Cye 
145 et seq]. 


Pilot see Pilots §§ 59-63. 


Ship broker see Maritime Liens § 24 
text and note 45. 


Stevedore see Maritime Liens § 72. 
Watchman see Maritime Liens § 24 
text and notes 43, 


4. Master as “seaman” under stat- 
ute re lien see Shipping [36 Cyc 145 
et seq]. 

Particular persons as seamen gen- 
erally see supra § 2 

5. Admiralty jurisdiction of wage 
claims of: 

Caretaker or watchman see Admiral- 

ty § 86. 

Seaman see Admiralty § 85. 
Stevedore see Admiralty § 87. 


Maritime character of particular 
services see supra § 505 


6. See supra § 486. .- 

7. See statutory provisions. 

8. Saylor v, Taylor, 77 Fed. 476, 
23 CCA 3438. 


[a] On mud dredge used ina creek. 
Sieeor Veelaylor, 7% Hed. 4765-23 CCA 
343. 

9. The Hurricane, 2 F. (2d) 70 [aff 

FR. (2d) 396]. 


{a] On dredge widening channels. 
—The Hurricane, 2 F, (2d) 70 [aff 9 F. 
(2d) 396]. 
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engineer,!° fisherman,’! foreman,!2 mate,?? musi- 
cian,** nominal “captain’’?!® or “master,’”’!® orchestra 
owner,’’ person loading, navigating, and then un- 
loading the ship,1® and a salesman.!® Particular per- 
sons held not seamen entitled to a wage lien include 
a common laborer,*® landsman,?! musician,?? shore 


laborer,?* and watchman.?4 


Mate acting as master may recover in rem against [4 
the ship for wages in his capacity as mate,?° but not 
for the additional compensation due him as acting 


master.7° 


[§ 508] c. As Sailor. 


10. The Virginia Belle, 204 Fed. 
692; Saylor v. Taylor, 77 Fed. 476, 23 
CCA (3435 "The Atlantic, 53 Med.) 607; 
The May Queen, 16 F. Cas. No. 9,360, 
1 Sprague 588. Contra Dickey vy. Ter- 


riault, 11 L. C. Rep.-150. 


“Wngineers are as essential to the 
navigation of a steamer, aS mariners 
who manage the sails are to the nav- 
igation of a sailing vessel; both con- 
trol the motive power, and are equal- 
ly entitled to the rights of a seaman.” 
The May Queen, supra. 


11. The Virginia Belle, 204 Fed. 
692; Morrissette v. The Maggie, 22 
Bac. 

[a] Under Canada Shipping Act.— 


Morrissette v. The Maggie,’22 B. C. 
424 (fisherman is a seaman within the 
act so as to be entitled to a lien for 
wages). 


Lien for lay or share see infra §§ 
578-580. 


12. The Hurricane, 2 F. (2d) 70 [aff 
C1, C4CbY BOGale 


13. The May Queen, 16 F. 
9,360, 1 Sprague 588. 

14. The Sea Lark, 14 F. (2d) 201. 
Compare infra text and note 22. 


15), the Hurricane, 2 Hw (2d) 70 
{aff 9 F. (2d) 396]; The A. H. Cham- 
berlain, 206 Fed. 996. 


[a] Captain and crew in one.—The 
captain of a scow, having no crew un- 
der him and doing the work of a deck 
hand, is not a “master,” but a sea- 
man entitled to a lien for wages. The 
A. H. Chamberlain, 206 Fed. 996. 


16. The Chicago, 235 Fed. 538; Pe- 
terson v. The Nellie and Annie, 37 Fed. 


Cas. No. 


217; The Imogene M. Terry, 19 Fed. 
463. 
[a] “Courts of admiralty deal with 


things, and not with words.—If the 
proofs show that he is in fact an or- 
dinary seaman, under the control of 
the master, his calling himself the 
captain ought not to hinder him from 
invoking the seaman’s remedy for the 
collection of ‘his wages.’ The Imo- 
gene M. Terry, 19 Fed. 463. 


[b] Unregistered “master” 
barge.—The Chicago, 235 Fed. 5388. 


[c] Real master for one voyage.— 
Where libelant had been employed 
by S, the master, for some time as a 
seaman, and S, desiring to stop ashore 
for a few trips, accompanied libel- 
ant to the custom-house, where he 
caused him to be enrolled as master 
of the vessel, without the knowledge 
or consent of the owner, and libelant 
made one trip as master, when § 
again took command in fact of the 


of 


Performers in a show, giv- 
en on a floating house towed from place to place 
along a river, and tied to the shore when shows are 
given, cannot be classified as sailors entitled to a 
wage lien,?* but the engineer of the propelling boat 
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floating 
' the wage hen.?* 


wages.°° 


vessel, although libelant’s name con- 
tinued on the enrollment as master, 
and he reported and cleared at the cus- 
tom-house; libelant was entitled to 
a seaman’s lien for services rendered, 
except during the trip he actually 
served as master. Peterson v. The 
Nellie and Annie, 37 Fed. 217. 


Mate acting as master see infra text 
‘and notes 25, 26. 


17. The Sea Lark, 14 F. (2d) 201. 


[a] Employed on ship.—The Sea 
Lark, 14 F. (2d) 201. 


18. The Canton, 5 F. Cas. No. 2,388, 
1 Sprague 437. 


19. Connor y. The Flora, 
IDpaelay, IBGE 


[a] Woman in charge of confec- 
tionary stand engaged in selling can- 
dies, etc., aboard an excursion boat is 
a seaman within controlling statu- 
tory provisions, so as to be entitled 
to a maritime lien for her wages. 
ponner v. The Flora, 6 Can. Exch. 

al 


6 Can. 


Bene The Sarah BH. Kennedy, 29 Fed. 

21. Brown v. The Flora, 6 Can. 
IBEX Chea gos 

22. McElhaney v. The Flora, 6 Can. 
Exch. 129. Compare supra text and 
note 14. 

[a] Lacking contract.—‘This is a 


claim by Joseph McElhaney and five 
other plaintiffs to recover for their 
services on the Flora as muSicians 
during part of the season of 1897. 
The evidence shows that they had an 
agreement with the Master of the 
boat that they should have the privi- 
lege of meals and staterooms on the 
boat and the right to collect from 
passengers gratuities for musical 
entertainment on board the boat. No 
evidence was given to show that 
there was any contract to pay them 
wages, and I must therefore hold 
that they are not seamen within the 
meaning of The Merchant Shipping 
Act, and are not entitled to claim any 
sum for their services on the said boat 
nor are they entitled to set up a mar- 
itime lien.” McMlhaney v. The Flora, 


6eCanwwHxchy 129% 

23. Brown v. The Flora, 6 Can. 
Exch. 1338. : 

24. Brown v. The Flora, supra. 


Right of watchman to maritime lien 
generally see Maritime Liens § 24 
text and notes 438, 44. 


25. The Leonidas, 
8,262, Olcott 12. 


26. The Leonidas, supra. 


Lb Ry 'Casw No: 


510] e. Crew Shipped by Consul. A 
shipped by a consul on a vessel seized by him in a 
| foreign port are entitled to a lien for their wages.** 


[§ 511] f. Financial Representative of Owner. A 
disbursing representative of the owners of a ship, 
serving aboard the vessel as the person in charge of 
all moneys and expenditures, including wage pay- 
ments, has been denied a len on the ship for his 
But a ship’s purser has been held entitled 


[§§ 507-511 


is a sailor within the rule giving him a lien.?§ 


[§ 509] d. As Mariner.?°® 
boys,*! cooks,” engineers,*? sealers,?+ surgeons,?° 
‘and stewards?® ave been classified as mariners en- 
titled to a mariner’s wage lien. 
show are not marinei's within the benefit of 


Carpenters,?® cabin 


Performers in a 


crew 


Nominal master see supra text and 
note 16. 

27. Lawrence v. The W. F. Brown, 
46 Fed. 290. 

“Sailor” defined generally see su- 
pra § 3. 

28. EAE Ones v. The W. F. Brown, 
supra 


29. Defined generally see Mariner 
Ber Oneds aay alalOp le 


30. The Ocean Spray, 
No. 10,412, 4 Sawy. 105. 


18 F: Cas. 


31. The Ocean Spray, supra. 
32. The Ocean Spray, supra. 
33. Lawrence v. The W. F. Brown, 


46 Fed. 290 (on steamer towing a show 
boat); Dickey v.-Terriault; a1 Tne: 
(Que.) 15vu. 


s&@ The Ocean Spray, 18 EF. Cas. No. 
10,412, 4 Sawy. 105. 


$5. The Ocean Spray, supra. 
36. The Ocean Spray, supra. 
37. 


Lawrence vy. The W. F. Brown, 
46 Fed. 290. 


38. Maria Theresa, 16 F. Cas. No. 
9,082. 

39. Zollinger v. The SHS 30 F. 
Cas. No. 18,218. See Logan vy. The 


4Holian, 15 F. Cas. No. 8,465, 1 Bond 
267 [mod on other grounds 8 F. Cas. 
No. 4,504] (a clerk of a steamboat 
who has a one-half interest in the 
boat cannot have a lien for wages); 
The Globe v. Herbert, 13 Mo. 577 
(where it is held that the claim of the 
clerk of a steamboat for wages is not 
a lien upon the boat, by the statute of 
Missouri). 


[a] First clerk of ship.—‘‘The 
claim of J. B. Denny, first clerk, is 
also a claim for wages as such, which 
Iam satisfied must be disposed of in 
the same way. The first clerk of a 
steamboat is the chief financial agent 
of the owner, employed by him and ac- 
countable to him and not to the mas- 
ter. He receives and disburses all 
moneys for the boat, pays the wages 
of the crew, and practically pays the 
master of the vessel himself his wa- 
ges, and having the money of the boat 
in his own hands, pays his own salary. 
The reason a lien is given to mariners 
for their wages is because they are 
employed by the master of the ves- 
sel, on the credit of the vessel, and 
would in most cases be practically 
without remedy if they were com- 
pelled to hunt up and sue unknown 
owners. The first clerk does not oc- 
cupy any such position; he is the 
financial agent of the owner, and can 
at all times pay himself out of moneys 
in his ‘hands, which he receives for 


For later cases, developments and changes in the law see Annotations, same title and section number, 


° 


§§ 511-520] 


to a maritime len for wages.*° 


[§ 512] 9. Amount and Extent of Lien—a. Term 
Covered.*! Where seamen are wrongfully discharged 
before expiration of the term of employment, their 
hen for wages covers the entire term of employment 
contracted for.4? Wages due for an unexpired por- 
tion of the term of employment, during which the 
ship was laid up and the seamen did not work aboard, 
are a lien on the ship.*° 


[§ 513] b. Ships Covered.44 Seamen employed on 
two or more ships have liens on each vessel upon 
which services were rendered,*® to the proportionate 
amount due for services rendered each vessel.*® But 
employment on towed vessels does not give rise to 
a wage lien upon the vessel which did the towing.** 


{[§ 514] 10. Priority*® of Seaman’s Lien for Wa- 
ges—a. In General. The seaman’s lien for wages has 
been ealled a “sacred lien.”*® Subject to qualifica- 
tions hereinafter set forth,®° it is ordinarily pre- 
ferred to other liens®? or claims,°? whether asserted 
against the ship,®* or the proceeds of its sale,>* or 
against the freight,°° or cargo.°® 


Laches not pleaded are ordinarily ineffectual to 
prevent award of priority to a seaman’s wage lien.®? 


SEAMEN 
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[§ 515] b. Statutory Provisions**—(1) Construc- 
tion. Ambiguities in statutes respecting priority of 
liens should be construed in the seaman’s favor.°® 


[§ 516] (2) Relative to “Members of Crew.” Un- 
der the provisions of the Ship Mortgage Act giving 
wage liens of members of the crew priority over other 
liens on a ship, whether a libelant, claiming priority 
for his wage lien, is a member of the “crew” will 
depend upon the nature of the services performed.°” 


[§ 517] (3) Harbor Ships. Statutes limiting the 
priority of specified maritime liens on harbor ships 
to those arising within a specified period, but silent 
as to seamen’s wage liens, do not affect the priority 
of such wage liens.°? 


[§ 518] c. Extra Wages. The seaman’s lien for 
statutory extra wages®? is within the general rule®* 
entitled to priority of payment.§* 


[§ 519] d. As against Particular Claims**—(1) 
Attachments and Assignments. The seaman’s lien 
for wages on freight and cargo,®® has been held su- 
perior to the title of an assignee for creditors,°* 
and to that of attaching creditors.®* 


1§ 520] (2) Bottomry Bond.°® The  seaman’s 
wage lien is superior to claims based on a bot- 


freight and passage. I believe the 49. Sheppard v. Taylor, 5 Pet. (U.| protection. So any ambiguity in the 
office of first clerk is one unknown to] S.) 675, 8 L. ed. 269; The Owego, 292] words of the statute affecting their 
the general admiralty law, according] Fed. 505; The Samuel Little, 221 Fed.} rights should, if reasonable to do so, 
to which the master is the sole rep-| 308, 137 CCA ; The Madonna | be resolved in their favor.” The Her- 
resentative and agent of te. ome. D’Idra, 1 Dods. 87, 165 Reprint 1224.]| dis, 22 F. (2d) 304, 306. 

The same principles which exclude the . . Ki RK E * } : 
master from the privileges of a mar- 50. See passim infra §§ 515-535. 60. The Herdis, 22 F. (2d) 304 
iner’s lien, would also be applicable 51. The Nika, 287 Fed. 7173+ The [a] Held members of crew.—(1) 


to the first clerk, and upon principle 
and reason in the absence of ad- 
judicated cases, I am satisfied that 
first clerks of steamboats are not 
entitled to a lien for their wages. So 
the claim must be disallowed.” Zol- 
veer v. The Emma, 30 F. Cas. No. 
18,218. 


40. The Wanderer, 
Woods 25. 


41. Wecessity of performance of 
services see supra § 


20 Fed. 655, 4 


42. The Wanderer, 20 Fed. 655, 4 
Woods 25. 
43. The Lakeport, 15 F. (2d) 575. 


“The first question submitted is 
whether a maritime lien exists. It is 
argued that under the Act of June 5th, 


LIZONMS. 280 SUbDSee. ~Po (Comp. St. 
814614000), no lien was created for 
breach of contract of employment. 


The statute, however, after specifying 
that persons furnishing supplies have 
a maritime lien against the vessel, in- 
cludes the term ‘or other necessaries,’ 
which, of course, is broad enough to 
give a maritime lien for seamen’s 
wages.” The Lakeport, supra. 


Damages for breach of employment 
contract as not a lien see supra § 55 
text and note 77. 


44, Character of ship subject to 
lien see supra §§ 488, 489. 


45. McRae vy. Bowers Dredging 
Co., 86 Fed. 344; The Murphy Tugs, 
28 Fed. 429. 


46. McRae v. Bowers Dredging Co., 
86 Fed. 344; The Murphy Tugs, 28 
Fed. 429. 


47. The Ida Meyer, 31 Fed. 89. 


48. Of maritime liens generally see 
Maritime Liens §§ 92-114 


Lien for loss of seaman’s effects as 
on parity with wage lien see infra § 
35. 


Samuel Little, 221 Fed. 308, 1837 CCA 
136; The Rodney, 20 F. Cas. No. 11,- 
993, Blatchf. & H. 226. 


[a] “Seamen’s wages take the 
highest place in the scale of priv- 
jileges. Seamen are the most es- 
sential and the most meritorious of 
all who contribute to the support of 
navigation and trade. The well-estab- 
lished rules of the maritime law 
seem to give them a preference over 
all other creditors.” The Rodney, 20 
me Cas) Now 14,993)  Blatehin Sos 2Ei 
226, 230. 


52. The Paragon, 
10,708, 1 Ware 326. 


fa] Reason for rule.—‘“‘The wages 
of the crew are preferred to all other 
claims, because it is by their labors 
that the common pledge of all these 
debts has been preserved and brought 
to a place of safety.” The Paragon, 
18 F. Cas. No. 10,708, 1 Ware 326, 336. 


53. The Fort Gaines, 18 F. (2d) 413; 
The Nika, 287 Fed. 717; Gerber v. 
Spencer, 278 Fed. 886. 


54 The William Leishear, 
(2d) 862. 


55. Poland v. The Spartan, 19 F. 
Cas. No. 11,246, 1 Ware 130. 


56. Poland v. The Spartan, supra. 


57. The Samuel Little, 221 Fed. 
308, 137,CCA 136. 


fa] Rule applied.—The staleness 
of a claim for wages does not defeat 
its priority over a claim for supplies, 
where such staleness was not plead- 
ed. The Samuel Little, 221 Fed. 308, 
TSM! CCAR 136: 


58. As affecting priority with re- 
spect to particular claims see passim 
infra §§ 519-535. 


59. The Herdis, 22 F. (2d) 304. 


[a] “It is an historic axiom of ad- 
miralty courts that seamen shall be 
accorded special consideration and 


23. Hoy CaiswaNo: 


PEA 


Former masters, acting as caretakers 
of vessels moored in navigable waters, 
performing maritime’ services, were 
entitled to preferred maritime liens 
for wages as members of the crew, 
even though there was only one man 
to each ship as “crew.” The Herdis, 
22 F. (2d) 304. (2) Seaman serving 
as mate. The General Lincoln, 24 F 
(2d) 441. 


61. The Samuel Little, 
308; WSC OAS 136: 
Fed. 232. 


[a] Forty-day rule.—The rule that 
maritime liens entitled to precedence 
in case of harbor tugs, making no 
regular voyages, will be limited to 
such as arose within forty days does 
not apply to claims for wages, which 
may be given priority for a reasona- 


221 Fed. 
The Towanda, 215 


ble time. The Towanda, 215 Fed, 232. 
62. See supra § 487. 
63. See supra § 514. 


64. Feldman v. American Palestine 
Line, 25 F. (2d) 1002; The Fort Gaines, 
Les (2d) 413; The Nika, 287 Fed. 


65. Priority of seaman’s wage lien 
with respect to claims of or for: 


Contract generally see Maritime Liens 
§ 104 text and note 63. 


mee of seaman’s effects see infra § 


Materialman see Maritime Liens § 104 
text and note 64. 


Repairs see Maritime Liens § 104 text 
and note 66 


Supplies see Maritime Liens § 104 text 
and note 65 


66. See supra §§ 494, 495. 


67. Poland v. The Spartan, 
Cas. No. 11,246, 1 Ware 130. 


68. Poland v. The Spartan, supra. 


69. Priority of generally see Ship- 
ping [386 Cyc 199-201]; and see Mari- 
time Liens § 107. 


IL) Ag 


1054 [56 C.J.] 


bond.*° 


One who has paid wages at the master’s request 
is preferred to the bond;*! but a bottomry bondhold- 
er paying wages of the crew, in order to save ex- 
penses of their detention by order of court,'is given 
priority in respect of such payment over all other 
claims.7? 


tomry 


Where shipowner, without leave of court, paid wa- 
ges for a ship, upon which a bottomry bond had been 
given, the shipowner was not entitled to priority 
over the bottomry bond.** 


[§ 521] (8) Captor’s Claims. Seamen on board 
a prize captured and condemned as enemy property 
have no lien for wages as against the rights of the 
captors.*4 


[§ 522] (4) Costs and Expenses of Ship’s Sale. 
When a creditor other than the seamen procures the 
sale of the vessel, the cost of the proceeding to pro- 
cure the sale, and the expenses incident to the sale 
are to be taken from the proceeds before the claims 
of the seamen are to be satisfied.7° 


[§ 523] (5) Fees of Court Officers. Fees due the 
clerk?® or other officer?” of the court are a claim 
on the proceeds of the sale of a ship prior to the 
seaman’s wage lien. 


[§ 524] (6) Government Claims. A seaman’s lien 
for wages is superior to the claim of the United 
States for penalties incurred by the vessel for fail- 
ure to comply with the provision of a statute, when 
the statute imposes no duty upon the seamen,’® and 
when the seamen have no knowledge that a voyage is 
illegal, the lien for their wages is superior to the 
claim for forfeiture by the government.7® But sea- 
men on board a prize capinzed and condemned as 


SEAMEN 


[§§ 520-529 
enemy’s property have no lien for wages, as against 
the title of the United States.*° 


[§ 525] (7) Master’s Lien.*! | The hen for sea- 
men’s wages ordinarily takes priority over such lien 


as the master may have*? for his wages** and dis- 


bursements.®* 


[§ 526] (8) Mortgage.*® Generally speaking, the 
seaman’s wage lien is superior to claims under a 
precedent mortgage on the ship.*® 


Seaman’s wage lien upon proceeds of judicial sale 
of ship,*’ is superior to the claim of one holding a 
mortgage on the ship, where the ship was sold so 
as to divest all liens and encumbrances.** But where 
the ship is not sold free of the seamen’s wage lien, 
the latter cannot constitute a lien on the proceeds: 
of sale prior to the interest of a mortgagee in such 
proceeds.®® 


Seaman’s wage lien on freight®® is superior to the 
claim of one lending money on the security of freight 
to be earned by the ship.®? 


[§ 527] (9) Pilotage.°? The seaman’s wage lien 
on the ship has been held superior to a claim for pi- 
lotage.°* The seaman’s wage lien on the freight®* 
ranks equally with the pilot’s lien.°® 


[§ 528] (10) Port Duties. The seaman’s wage 
lien has been held superior to that for port duties 
paid by another.®® 


[§ 529] (11) Proctor’s Costs and Disbursements. 
The costs®? and disbursements®® of a seaman’s proc- 
tor prosecuting his libel for wages come ahead of the 
seamen’s wage lien. But the costs of a proctor rep- 
resenting a claim inferior to that of the seaman are 
postponed to the seaman’s wage lien.®® 


70. The Virgin v. Vyfhius, 8 Pet. 
(U. S.) 538, 8 L. ed. 1036; Blaine v. 
The Charles Carter, 4 Cranch (U. Ss.) 
328, 2 L. ed. 636; Furniss v. The Ma- 
goun, 9 F. Cas. No. 5,163, Olcott 55; 
The Hilarity, 12 F. Cas. No. 6,480, 
Blatchf. & H. 90; Pitman v. Hooper, 
One Cas. No. 11,185, 38 Sumn. 50; 
The Sydney Cove, 2 Dodas. 1, 65 Re- 
print 1396; The Madonna D’ldra, i 
Dodsacsl; 165 Reprint 1224; The Lou- 
isa Bertha, 14 Jur. 1006, ile Eng. L. & 
Eq. 665; The La Constancia, 2 NN 
Rob. 404, 460, 166 Reprint 807, 829; 
The Union, Lush. 128, 167 Reprint 60; 
Shaw v. Bartlett, 5 Newfoundl. 85; 
Emma, 4 Newfoundl. 123. Buty see 
Hanschell v. Swan, 23 Mise. 304, 51 
NYS 42 (holding that where a draft 
on the owners for money advanced 
for wages and supplies is but an ab- 
breviatead form of bottomry, it is 
inferior to a subsequent bottomry 
given during the same voyage upon 
the vessel becoming disabled). 


fa] Even though (1) the bond was 
given after the wages were earned, 
the rule may apply (The Union, Lush. 
128, 167 Reprint 60), (2) atthough 
there is authority to the contrary (The 
Mary Ann, 9 Jur. 94 [to effect that 
wages earned subsequent to the ex- 
ecution of the bond would be enti- 
tled to priority, but that prior wages 
would not be so entitled]). 


71. The William F. Safford, paste 
69, 167 Reprint 37. 


72. The Kammerhevie ‘Rosen- 
krants, 1 Hagg. Adm. 62, 166 Reprint 
23. But ars The Cornelia Henrietta, 
rk. Mts CAs 


& E. 51 (holding that the The Live Oak, 30 Fed. 78; 


court will not, unless upon applica- 
tion being made to it, sanction the 
repayment of wages to bondholders 
Sn eS the proceeds of the sale of the 
ship 


73. The Janet Wilson, Swab. 261, 
166 Reprint 1127. 


74. U.S. v. The Sally Magee, 27 
F, Cas. No. 16,216. 


75. The G. F. Brown, 24 Fed. 399; 
The Paragon, 18 F. Cas. No. 10,708, 1 
Ware 326. 


76. The John Gully, 20 F. (2d) 211. 
77. The John Gully, supra. 


78. The Jennie Hays, 37 Fed. 373 
ieeneus for failure to post certifi- 
eate). 


79. St. Jago de Cuba, 9 Wheat. (U. 
S.) 409, 6 L. ed. 122. 


80. U. S. v. The Sally Magee, 27 
FE. Cas. No. .16,216 


81. Priority of pene see Ship- 
ping [36 Cyc 147, 148]. 


82. See Shipping [36 Cyc 145 et 
seq}. 


83. The Samuel Little, 221 Fed. 308, 
hsb Dao 136; 26 Eng. Halsbury L. 
p 624. 


84 The Samuel 
308, 13%, CCA. 1365 
BEng. p 624. 


85. Priority of generally see Ship- 
ping [36 Cye 48, 49]. 


86. The H. N. Emilie, 70 Fed. 511; 
The Guid- 


Little, 221 Fed. 
26 Halsbury L. 


ing Star, 9 Fed. 521 [aff 18 Fed. 263]; 
The Wexford, 7 Fed. 674; The Uncle 
Tom, 24. F. Cas. No. 14, 335, 10 Ben. 
234; McMicking v. Banco Espanol- 
Filipino, 13 Philippine 429; The Prince 
George, 3 Hagg. Adm. 376, 166 Reprint 
445. See Penokee, 90 Fed. 825, 33 CCA 
298 (where the evidence was insuffi- 
cient to establish the good faith of 
the wage claims). 


87. See supra § 490, 


88. Traders Bank v. Lockwood, 48 
Can. ESenG t b93) a ae DomLR 807, .25 
WestLR 92, 4 WestWkly 1271 [dism 
app 18 B.C. 473]. 


89. McMicking v. Banco Espanol- 
Filipino, 13 Philippine 429. 


90. See supra § 494. 


seen In re Nova Scotia Bank, 4 Fed. 


92. Priority of pil. lien general- 
ly see Pilots § 62 


93. The Rodney, 20 F, Cas. No. 11,- 
993, Blatchf. & H. 226. 


Mariner’s wage lien ranking -with 
pilot’s lien generally see Pilots § 62 
text and note 2. 


94 See supra § 494, 


95. The La Constancia, 2 W. Rob. 
404, 460, 166 Reprint 807, 829. 


96. The Rodney, 20 F. Cas. No. 11,- 
993, Blatchf. & H. 226. 


97. The John Gully, 20 F. (2a) 211. 
98. The John Gully, supra. 
99. The John Gully, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 530-536] 


[§ 530] (12) Purchaser of Ship.t Ordinarily the 
purchaser of a ship takes her subject to existing liens 
of seamen for wages,? and where a seaman files his 
libel after the purchase but before the recording of 
the bill of sale, such lien outranks the purchaser’s 
title.’ But where the seaman was present and knew 
of the sale, a bona fide purchaser without notice has 
peey hed to take the ship free of the seaman’s wage 
len. 


[§ 531] (18) Salvage.* © Ordinarily a_ salvage 
claim outranks a wage claim for seamen’s services 
rendered prior to the salvage,® but is postponed to 
the wage lien of seamen for services rendered sub- 
sequent to the salvage,’ such as the lien of seamen for 
wages earned on a subsequent voyage.’ Wages earned 
by seamen after the wreck but before the abandon- 
ment of their ship constitute a lien on the proceeds 
of the wreck prior to salvage claims,? and where sea- 
men have stayed by the wreck of their ship as long 
as possible and saved as much of her as they could, 
the fragments of the wreck saved constitute a fund 
pledged for payment of seamen’s wages in prefer- 
ence to the claims of the salvors.1° 


_ Extra wages. A salvage lien has been held supe- 
rior to a seaman’s lien for extra wages for delay in 
payment of regular wages earned prior to the sal- 


1. Forfeiture of ship as ave Rrine, as of seamen. The Nika, 287 Fed. 


seaman’s lien see infra § 
Loss of lien on judicial sale see in- 12. 


SEAMEN 


The Samuel 


[56 C.J.] 1055 


vage.11 


[§ 532] (14) Shipwright’s Possessory Lien. A 
shipwright’s possessory lien outranks the seaman’s 
lien for wages from the time of possession,” but is 
postponed to the seaman’s lien to the extent of wages 
earned prior to the time the vessel came into the 
hands of the shipwright.1% 


[§ 5383] (15) Tort Claims.1* There is authority 
broadly to the effect that the lien based on a damage 
claim takes precedence over the seaman’s wage 
lien,t® as in the ease of a claim for damages for a 
collision.1® But the seaman’s wage lien outranks a 
damage claim based upon unseaworthiness of the 
ships? 

[§ 534] (16) Towage and Light Dues.1® A sea- 
man’s wage lien ordinarily outranks a lien for tow- 
age,?® and light dues.?° 


[§ 535] (17) Wharfage and Dock Dues. A sea- 
man’s lien for wages outranks a lien for wharfage.?? 
The lien for dock dues has been said to outrank that 
for seamen’s wages,”? although there is authority to: 
the contrary.?3 


[§ 536] 11. Assignability of Lien. There is a con- 
flict of authority as to whether the seaman’s lien for 
wages is assignable.24 Many of the earlier cases 
denied the assignability of such lien by holding that 


(2d) 862; Provost v. The Selkirk, 20 
I, Cas. No. 115455. 


Little, 221 Fed. Wharfage lien as ranking next to 


fra § 541. . 


2. The Lakeport, 15 F. (2d) 575; 
The Virginia Belle, 204 Fed. 692. 


3. The Lakeport, 15 F. (2d) 575. 


4. The Bolivar, 3 F. Cas. No. 1,- 
609, Olcott 474. 


5. Priority of salvage lien gen- 
erally see Salvage § 202. 


6 The Nika, 287 Fed. 717; The 
Samuel Little, 221 Fed. 308, 137 CCA 
136; The Conveyor, 147 Fed. 586; 
The Lady Boone, 21 Fed. 731; The 
Athenian, 3 Fed. 248; Goble vy. The 
Delos De Wolf, 8 Fed. 236; Collins 
v. The Fort Wayne, 6 F. Cas. No. 3,- 
012, 1 Bond 476; Provost v. The Sel- 
iirks 20. FiCas: UNo; “£1,445 °° U., Sv. 
Wilder, 28 F. Cas. No. 16,694, 3 Sumn. 
308; The Sabina, 7 Jur. 182; The Se- 
lina, 2 Notes Cas. 18; The Panthea, 
95 L. T. Rep. N. S. 389; The Gustaf, 


“Lush. 506, 167 Reprint 230; 26 Hals- 


bury L. Eng. (1914) p 624. 


[a] Protecting res.—‘It appears to 
be uniformly held that a salvage serv- 
ice, which protects the res, and with- 
out which service the security of the 
seamen might be lost outranks prior 
seamen’s wages.” The Nika, 287 Fed. 
caleg 


7 The William Leishear, 
(2d) 862. 


8. The Lillie Laurie, 50 Fed. 219; 
Dalstrom vy. The E. M. Davidson, 1 
Fed. 259. 


9. The Davidson, 50 Fed. 323; Dal- 
strom v. The E. M. Davidson, 1 Fed. 
259. 


10. The Davidson, 50 Fed. 323. 
11. The Nika, 287 Fed. 717. 


[a] Rule applied.—Where the sale 
of a vessel libeled left a fund after 
payment of seamen’s wages insuffi- 
cient to pay both the salvage claims 
and the claims of seamen for extra 

ay, under Rev. St. § 4529 (Comp. St. 

8320), the salvage claims were en- 
titled to priority over the extra pay 


21 ¥F. 


Ae Oe) CCA 136; 26 Halsbury L. Eng. 
p : 


13. The Samuel Little, 221 Fed. 
308, 1387 CCA 136; 26 Halsbury L. 
Eng. p 624. 


14. Priority of liens based on tort 
ae generally see Maritime Liens 


15. The Samuel Little, 221 Fed. 
308, 137 CCA, 136; 26 Halsbury L. 
Eng. p 624. 


16. The Evolution, 199 Fed. 514; 
The Elin, 8 P. D. 39 [app dism 8 P. 
D. 129]; The Linda Flor, Swab. 309, 
166 Reprint 1150. Contra The Amos 
D. Carver, 35 Fed. 665; The Samuel 
J. Christian, 16 Fed. 796; The Orient, 
18 F. Cas. No. 10,569, 10 Ben. 620. 


[a] Preferred to wage claim for 
services rendered prior to collision.— 
The Evolution, 199 Fed. 514. 


17. The Owego, 292 Fed. 505. 


[a] Rule applied.—Lien of seamen 
for wages held not subject to lien of a 
cargo owner for damage to cargo al- 
leged to have been caused by unsea- 
worthiness of the ship and negligence 
in loading, stowage, care, and dis- 
charge of the ship on the voyage on 
which the wages were earned. The 
Owego, 292 Fed. 505. 


18. Towage generally see Towage 
[38 Cye 553]. 


19. The Samuel Little, 221 Fed. 
308, 187 CCA 136; The Mystic, 30 Fed. 
73; The. City of Tawas, 3 Fed. 170; 
The Rodney, 20 F. Cas. No. 11,993, 
Blatchf. & H,. 226; The Andalina, 
12°PleDirts 267 Halsbury (La. Ene p 
624. See The La Constancia, 2 W. 
Rob. 404, 460, 166 Reprint 807, 829 
(to effect towage and wage liens rank 
equally). 

Priority of towage liens generally 
see Maritime Liens § 106. 


20. The Samuel Little, 221 Fed. 308, 
137 CCA 136; The Andalina, 12 P. D. 1; 
26 Halsbury L. Eng. p 624. 


21. The William Leishear, 21 F. 


wage lien see Wharves [40 Cye 911 
text and note 77]. 


22. The Samuel Little, 221 Fed. 
308, 187 CCA 136; The Emilie Millon, 
[1905] 2 K. B. 817 (decided under 
Mersey Dock Consolidation Act of 
1858); 26 Halsbury L. Eng. p 624. 


23. The City of Tawas, 3 Fed. 170 
(wage lien preferred to dockage, ex- 
cept dockage while vessel in hands of 
marshal); The Andalina, 12 P. D. 1. 


aot The Bethlehem, 286 Fed. 400, 


“There has been a division of opin- 
ion in the courts as to whether a mari- 
time lien for seamen’s wages is as- 
signable. The admiralty courts have 
from the earliest days been solicitous 
to protect seamen from imposition, 
because through the nature of their 
occupation, they have been regarded 
as likely to be improvident and sus- 
ceptible to fraud, and their wages 
were, therefore, held not subject to 
assignment. In recent years, how- 
ever, the trend of decision has been 
otherwise, where it has clearly ‘ap- 
peared that there was no fraud or 
overreaching upon the part of the as- 
signee. In the instant case the crew 
received their wages in full.” The 
Bethlehem, supra, 


[a] In England (1) it has been 
held in a recent case that one taking 
no formal assignment but voluntarily 
paying seamen’s wages does not there- 
by acquire a lien. The Petone, [1917] 
P. 198. (2) It has also been stated 
that as a general rule no maritime lien 
other than that for bottomry is as- 
signable. 26 Halsbury L. p 625. (3) 
It has been held that persons pay- 
ing seamen’s wages in reliance up- 
on the credit of owner for reimburse- 
ment acquire no lien on the ship. 
Clark v. Bowring, [1908] S. C. 1168 
(where the court said by way of dic- 
tum that such wage lien was assign- 
able and that if payment had been 
made in reliance on the credit of the. 
ship, the lien would have attached). 
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the assignee of a seaman’s claim for wages had no 
hien,?® and could not maintain a suit in rem against 
the vessel for the recovery of the wages assigned.?° 
But it has been said that the better reasoned cases,”* 

and the trend of modern decisions?*® recognize the 
assignability of such len. According to the latter 
decisions the seaman’s wage lien is assignable,?° in 
the absence of fraud*°® or overreaching*! on the part 
of the assignee, and where there is no reason to ques- 
tion the fairness of the assignment.*? 


[§ 537] 12. Loss** of Lien—a. In General. Al- 
though the lien for seamen’s wages may be lost in 
various ways,** it will not be lost by an act of the 
owner in which the seamen do not participate,*° 
such as entering an agreement, by which the vessel 
is chartered,*® or pledging the freight.** 


[§ 538] b. Bankruptcy of Owner. The owner’s 
bankruptey will not operate to cause loss of the sea- 
men’s wage lien.*§ 


[§ 539] ¢. Delivery of Ship on Bail. The sea- 
man’s wage lien will not be lost by the delivery of 
a vessel on bail.?® 


25. The Clara A. McIntyre, 94 Fed. ,; 400. 
552; Howard v. The Georgia, 46 Fed. 32 
669; The Henry Warner, 29 Fed. 601; i 
The Langdon Cheves, 14 gH. Cas. No. 


SEAMEN 


The Wm. M. Hoag, 69 Fed. 742 
[aff 168 U. S. 437, 18 SCt 112, 42 L. 


[§§ 536-543 


[§ 540] d. Forfeiture of Ship. The forfeiture of 
a vessel for the violation of a statute will not operate 
to divest the seamen’s lien as against the govern- 
ment,*® but will so operate as against a purchaser 
of the forfeited vessel.*+ 


[§ 541] e. Judicial Sale of Ship.‘? Ordinarily a 
seaman’s wage lien is not lost by the sale of the vessel 
on an order of court,*® not even though the seamen 
stand by and see the vessel sold without asserting 
their claims.*4 But where the ship is sold for part 
of the erew’s wages, and the remainder have notice 
of the proceeding, it has been held that the sale di- 
vests the wage lien of the part who took no action 
after notice of the proceeding,*® and where the wage 
claimant was part owner of the ship sold, his lien 
has been held divested by the sheriff’s sale.*°® 


[§ 542] f. Execution of Release. A release of 
wages*’ will not necessarily operate to divest the 
seaman’s wage lien.** 


{§ 543] g. Waiver—(1) In General. A ‘seaman 
may lose his hen for wages by waiver.*® But it has 
been said that as a general rule nothing short of 


Harris v. The Henrietta, 11 F. Cas. 
No. 6,121, Newb. Adm. 284; The High- 
lander, 12 F. Cas. No. 6,476, 1 Sprague 
510; ~The Julia Ann, 14_F. Cas. No. 
7,577, L Sprague 382; McGinnis v. 


8,063, 2 Mason 68; Logan v. The Aso- ed. 533 

lian, 15 F. Cas. No. 8,465, 1 Bond 267; 33. Of maritime liens generally 
Patchin v. The A. D. Patchin, ne F.|see Maritime Liens §§ 117-141. 

Gas, No, Un7e4: Rusk, v. ithe Eree'| ga, See passim infra §§ 538-546. 


234; ‘Seaver v. The Thales, 21 F. Cas. 
No. 12, 594, 


[a] On payment of seamen’s wa- 
ges, their lien therefor on the ship is 
discharged, and an assignee who paid 
such wages cannot ‘have a lien there- 
for upon the ship or freight. The 
Henry Warner, 29 Fed. 601. 


26. Logan v. The 4olian, 15 F. Cas. 
No. 8,465, 1 Bond 267 [mod on other 
grounds 8 F. Cas. No. 4,504]; Patchin 


Ve ihe Aw Do Patchin, 18 F. Cas. No. 
10,794. 

27. The Bethlehem, 286 Fed. 400, 
402. 

28. The Bethlehem, supra, - 


“Tt is now regarded as important 
that a maritime lien should be as- 
signable, because a  nonassignable 
claim is of doubtful value, and in 
many cases a seaman is better off to 
assign his claim, get his money, and 
sign up on another ship, than to wait 
until his claim can be paid out of the 
proceeds of a sale. I think the best 
reasoning is in favor of such claims, 
and the liens therefor being assign- 
able.” The Bethlehem, supra. 


29. The President Arthur, 25 F. 
(2a) 999; The Bethlehem, 286 Fed. 
400; The Wm. M. Hoag, 69 Fed. 742 
Paff 168 U. S: 438% 18 SCt 112, 42 LZ. 
oy 533]; The New Idea, 60 Fed. 


[a] Where seamen received their 
wages in full from the assignee, the 
latter’s lien was enforceable. The 
Bethlehem, 286 Fed. 400. 


[b] “he assignment of the claim 
carries with it the lien as security 
for the debt, whether the lien be men- 


tioned in the assignment or not.” 
The President Arthur, 25 F. (2d) 999, 
1000. 

30. The President Arthur, supra; 
The Bethlehem, 286 Fed. 400. 

31. The President Arthur, 25 F. 
(2d) 999; The Bethlehem, 286 Fed. 


Assignment of lien see supra § 536. 


35. See cases infra text and notes 
3G, oil 
36. Hart v. The Enterprise, 11 F. 


Cas. No. 6,151. 


Lien for wages of seamen on char- 
tered vessels see supra § 496. 


37. The Monadnock, 17 F. Cas. No. 
9,704, 5 Ben. 357. 


38. The Louie Dole, 14 Fed. 862, 11 
Biss. 479. 


[a] In British Columbia (1) a sea- 
man’s wage claim and maritime lien 
therefor may be adjudicated on the 
admiralty side of the court notwith- 
standing the appointment of a liqui- 
dator in winding up _ proceeding 
against the company owning the ship. 
In re British Columbia Tie, etc., Co., 
14 B. C. 204. (2) On the sale of a 
ship by the liquidator, and its sub- 
sequent destruction, the proceeds of 
sale in the liquidator’s hands have 
been held subject to the seaman’s 
wage lien. Traders Bank v. Lock- 
wood, 48 Can. S. C. 598, 12 DomLR 
807, 25 WestLR 92, 4 WestWkly 1271 
[dism app 18 B. C. 473]. 


39. The Langdon Cheves, 
Cas. No. 8,068, 2 Mason 58. 


40. St. Jago de Cuba, 9 Wheat. 
(U. S.) 409, 6 L. ed. 122; Anderson v. 
The Solon, 1 F. Cas. No. 363, Crabbe 
Ui USMS. Wa ALGLOI 2 Sul OAS ONO; 
16,694, 3 Sumn. 308. 


41. Hastings v. 
Fed. 359. 


Rights of purchaser as against sea- 
Hey wage lien generally see supra 
S253 

i. Rights of purchaser as against 
seaman’s wage lien on voluntary sale 
see supra § 530. 

43. Crosby v. The Lillie, 40 Fed. 


367 [aff 42 Fed. 237]; The Gazelle, 
LOSE. Cas. No. 5,289, 1 Sprague 378; 


aE 


The Blexena, 53 


The Grand Turk, 16 F. Cas. No. 8,800; 
Poland v. The Spartan, 19 F. Cas. No. 


11,246, 1 Ware.130; Taylor vs, The, 
Royal Saxon, 23 F. Cas. No. 13,803, 
L Walls dr3it- 


44. The Lillie, 42 Fed. 237 [aff 40 
Fed. 367]. 


45. Trump v. The Thomas, 24 F. 
Cas. No. 14,206, Bee 86. 


46. Gallatin v. The Pilot, 9 F. Cas. 
No» 5,199,.2) Wall. Jz. 592 [rev “ony 
Cas. No. 4,980, Newb. 215] (the lien 
for wages of a seaman, a vart owner 
of the vessel, is discharged by a sher- 
iff's sale of her on execution against 
her owners, although as a general 
principle a sheriff’s sale does not have 
this effect). 


47. Release generally see supra §$§ 
354-359. 


48. The S. W. Somers, 22 F. (2d) 
448; The’ Bethlehem, 286 Fed. 400. 


[a] Pailure of  consideration.— 
Where a seaman gave the vendor of a 
ship a release in full on receipt of bal- 
ance of wages due, in reliance on the 
vendee’s promise to make good a 
check previously given for part of wa- 
ges, the release so given was not 
binding, where vendee’s check was 
not made good, and the seaman could 
enforce his wage lien against the 
ae The S. W. Somers, 22 F. (2d) 


[b] No intent to release lien.—An' 
assignment of seamen’s claims for 
wages and a mutual release between 
the seamen and the master of the 
vessel executed contemporaneously 
therewith must be read together as 
one document, although the physical 
signing of the release preceded the 
execution of the assignment, and 
when it was the intention of the, Bere 
ties that the claims should be assig 
ed without the liens being Vcleatea 
the assignment carried with it de- 
crees enforcing the liens, The Beth- 
lehem, 286 Fed. 400. 


49. McNamara v. The Atlantic, 53 
Fed. 607; The L. L. Lamb, 31 Fed. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 543-546] 


an express contract®® or actual payment®? will be 
deemed a waiver of the seaman’s wage lien.°? 


[§ 544] (2) Seaman’s Agreement Not To Rely on 
Credit of Vessel. To establish a waiver by agree- 
ment not to rely on the credit of the vessel, there 
must be shown an express contract to such effect on 
the part of the seaman,°* fully understood by him,*# 
and supported by a consideration,®® or there must 
be a state of facts from which an intention not to 
rely on the credit of the vessel necessarily appears.°® 
Such a waiver is not shown by the seaman’s accept- 
ance of a promissory note in settlement of his 
wages,°* nor of an order on the owners for the bal- 
ance of wages due;°® nor by the seaman’s knowledge 
that the vessel is chartered,®® or sailed by the mas- 
ter on shares.°° 


Fraud. An agreement to release the ship from 
hability for wages may be set aside for fraud.°+ 


[§ 545] (8) Attempt To Collect Wages in Non- 
maritime Court. The fact that the seamen attempt 
to collect their wages in a nonmaritime court will not 
operate as a waiver of their lien and prevent them 


29; The International, 30 Fed. 375; 
The Artisan, 2 F. Cas. No. 568, 9 Ben. 
106; The Bambard, 2 F. Cas. No. 831, 
8 Ben. 493; Bickner v. The William 
D., 3. -F..Cas.. No, 1,390; .The- Canton, 
5 EF. Cas. No. 2,388, 1 Sprague 437; 
The Countess of Dufferin, 6 F. Cas. 
No. 3,280, 10 Ben. 155; Devoe v. The 
Fashion, 7 F. Cas, No. 3,844; The 


401. 


56. 
1 Sprague 437; 


57. 


SEAMEN 


6,476, 1 Sprague 510; The Sarah Jane, 
21 F. Cas. No. 12,348, Blatchf. & H. 


The Canton, 5 F. Cas. No. 2,388, 
The Montauk, 17 F. 
Cas. No. 9,717, 10 Ben. 455. 


The Betsy and Rhoda, 3 F. Cas. 
No. 1,366, 2 Ware 117; The Gate City, 
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from enforcing it in a court of admiralty.®? 


[§ 546] h. Laches. The general rule is that a 
seaman’s delay in enforcing his wage claim after a 
reasonable opportunity to do so constitutes a waiver 
of his lien,®* unless the delay is satisfactorily ex- 
plained;°4 and the lien will not be enforced against 
innocent third parties, if the seamen have delayed 
enforcing it so long as to justify a presumption that 
it has been waived.°® In determining whether there 
have been laches amounting to waiver and barring 
the lien, the court will consider not only the time 
that has elapsed without action,®® but also the cir- 
cumstances which have occasioned the delay.®* In 
other words, there is no definite®* nor inflexible®® 
rule measuring the time by lapse of which without 
action a seaman’s lien will be adjudged stale, but 
every case must be determined by its own cireum- 
stances.‘° Thus in a proper case the lien may be 
enforced, despite a lapse of considerable time in 
asserting it,’ as where the seaman commenced suit 
at his first opportunity,’* or where the delay caused 
no injury to the adverse claimants,*?* as where there 
has been no change of ownership pending the de- 


mate of a schooner, who was the son 
of the master and principal owner, 
had not been paid his wages in full 
for five years, a yearly settlement 
having been made and the balance due 
him allowed to stand, he must be held 
to have postponed his lien therefor to 
the claims of persons who during 
such time, with his knowledge, fur- 


Gate City, 10 F. Cas. No. 5,267, 5 Biss. 
200;- The Montauk, 17 F. Cas. No. 
9,717, 10 Ben. 455. 


Waiver by laches see infra § 546. 


50. The Gate City, 10 F. Cas. No. 
5,267, 5 Biss. 200, 207. 


51, The Gate City, supra. 


“The general principle in regard to 
mariners’ wages is, that the mariner 
is, to a certain extent, the ward of 
courts of admiralty; that his lien 
for his wages is under the protection 
of the courts of admiralty, and that 
no act on the part of a seaman short 
of absolute payment, or such an act 
as shows an intelligent intention to 
waive his admiralty lien, shall be 
construed as a waiver of such lien. 
Courts of admiralty take notice of 
the improvidence, and the ignorance, 
and of the guilelessness of seamen, 
and protect their interests, in view of 
the liability of such persons to be im- 
posed upon by the more shrewd and 
experienced persons with whom they 
may come in contact and deal; and, 
therefore, it is a settled principle of 
admiralty law, that a seaman or ma- 
riner who has acquired a maritime 
lien will not be construed as having 
parted with that lien and waived it by 
anything short of an express contract 
or payment.” The Gate City, supra. 


52. Execution of release see supra 
§ 542. 


Laches see infra § 546. 


Other particular acts as waiver see 
infra §§ 544, 545. 


53. The L. Li. Lamb, 31 Fed. 29; 
The International, 30 Fed. 375; The 
Artisan, 2 F. Cas. No. 568, 9, Ben. 
106. 

54. The Highlander, 12 F. Cas. No. 
6,476, 1 Sprague 510; The Sarah Jane, 
ahh Cas. No. 12,348, Blatchf. & H. 
401. 


55 The Highlander, 12 F. Cas. No. 


[56 C. J.—67] 


10 F.-Cas. No. 5,267, 5 Biss. 200; The 
Harriet, O11) iPr CasseNo. 265098) 
Sprague 33; The Helen M. Pierce, 11 
F. Cas. No, 6,332, 2 Hask. 205. 


58. The Eastern Star, 8 F. Cas. 
No. 4,254, 1 Ware 184. 


59. McNamara v. The Atlantic, 53 
Fed. 607; The L. L. Lamb, 31 Fed. 
29; The International, 30 Fed. 375} 
Ehe Artisan, 2 F. Cas. No, 568, 9 Ben. 
106. 


60. The Canton, 5 F. Cas. No. 
2,388, 1 Sprague 437; The Montauk, 
17 F. Cas. No. 9,717, 10 Ben. 455. But 
see Devoe v. The Fashion,‘7 F. Cas. 
No. 3,844 (contra as to a sloop navi- 
gating the waters of a state and its 
vicinity). 

61. The L. L. Lamb, 31 Fed. 29. 


[a] Where charterers are insol- 
vent, if the master and owner know 
that fact and do not disclose it to the 
seamen at the time of engaging them 
for the charterers, the concealment 
is a fraud upon them, and any agree- 
ment to release the lien on the ship 
will be disregarded by the court. 
The L. L. Lamb, 31 Fed. 29. 


62. The Cerro Gordo, 54 Fed. 391; 
The Pioneer, 21 Fed. 426; The Gate 
City, 10 F. Cas. No. 5,267, 5 Biss. 200; 
The Highlander, 12 F, Cas. No. 6,476, 
1 Sprague 510. 


[a] Previous attachment of vessel, 
at common law, in a state court, aban- 
doned before the filing of the libel, 
does not defeat a Sseaman’s maritime 
lien for wages. The Highlander, 12 
F. Cas. No. 6,476, 1 Sprague 510. 


{[b] Presentment of claim by sea- 
man to bankrupt court will not be 
considered a waiver of his lien for 
wages. The Louie Dole, 14 Fed. 862, 
11 Biss. 479. 


63. The Morning Star, 1 F. (2d) 
410; The Oliver Ames, 178 Fed. 740. 


[a] Five years’ delay.—Where the 


nished supplies and repairs for the 
vessel in foreign ports without 
knowledge of his claim, and will be 
given priority only to the extent of 
the wages due him for the current 
year in which the vessel was libeled. 
The Oliver Ames, 178 Fed. 740. 


64. The Oliver Ames, supra. 


65. The Oliver Ames, supra; The 
Seminole, 42 Fed. 924; The Bolivar, 
3 EF. Cas. No. 1,609, Olcott 474; Her- 
bert v. The Amanda FE. Myrick, 12 F. 
Cas. No. 6,395; Packard v. The Lou- 
isa, 18 F. Cas. No. 10,652, 2 Woodb. 
& M. 48; Pitman v. Hooper, 19 F. Cas. 
No. 11,186, 6 Sumn. 286, 


66. The Oliver Ames, 178 Fed. 740. 
67. The Oliver Ames, supra. 
68. The Mary, 16 F. Cas. No. 9,186, 


1 Paine 180. 


69. The Oliver Ames, 178 Fed. 740. 
70. The Oliver Ames, supra. 
71. Redmeyer v. The H. N. Emi- 


lie, 70-Fed. 511; The Lillie, 42 Fed. 
237; The Canton, 5 F. Cas. No. 2,388, 
1 Sprague 437; The Mary, 16 F. Cas. 


No. 9,186, 1 Paine 180. 


[a] Delay not waiver as matter of 
law.—A claim of a Seaman does not, 
as a matter of law, become stale in 
twenty months, as against the hold- 
ers of a trust deed of the vessel. 
The Norfolk, 18 F. Cas. No. 10,297, 2 
Hughes 123. 


72. The Freeman v. The Jane, 9 F. 
Cas. No. 5,086, Crabbe 178. 


[a] Fact that vessel has made sev- 
eral voyages since the contract was 
terminated will not discharge the lien 
of a seaman for wages, where it ap- 
pears that the seaman exerted himself 
to follow the vessel, and commenced 
suit at the earliest feasible moment. 
The Freeman v. The Jane, 9 EF. Cas. 
No. 5,086, Crabbe 178. 


73. The Lillie, 42 Fed. 237. 
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lay,’* or where the seaman was lulled into inaction 
by unfulfilled promises of the original owner,’® or 
where the purchaser bought with notice.7® 


The courts of the 
United States will enforce the seaman’s wage lien, 
although it arises in a country where there are no 


[§ 547] 13. Enforcement.’7 


courts of admiralty." 


By assignee. Where the seaman’s wage lien is 


SEAMEN 


assignable,’® the assignee thereof may enforce the 


[§§ 546-549 


lien in his own name.®® 


By master. A master may enforce a seaman’s wage 
lien in a libel brought for both the master’s and a 
seaman’s wages,®! even though the libel is dismissed 
as to the master’s wages.*? 


Doubtful question of fact arising in a proceeding 
to enforce a seaman’s wage lien: will be resolved in 
the seaman’s favor.®% 


XI. LAY OR SHARE OF EARNINGS®* 


[§ 548] A. In General. In the earliest periods of 
maritime commerce, a common method of compen- 
sating the seaman was to allow him a share in the 
profits of the voyage,®® and this method of compen- 
sation is still employed with respect to fishing voy- 
The legality of such engagements,®’ and the 
validity of contracts providing for such a mode of 
compensation,®® have been upheld by the courts. The 
share or lay of the seaman is in the nature of wa- 
ges,®® recoverable as such,®® and it has been said 


ages.8° 


[a] 
seaman, having removed to a different 
port, libeled the vessel on her first 
appearance there, it was held that, al- 
though a year had elapsed, he had not 
lost his lien, where the delay caused 
no change for the worse to claimants. 
The Lillie, 42 Fed. 237. 


74 The Galloway C. Morris, 9 F. 
Cas. No. 5,204, 2 Abb. 164. 


[a] Twenty-one months.—Where 
there has been no change of owner- 
ship in a vessel, forbearance by a sea- 
man to enforce his lien on it for wa- 
ges due, until after twenty-one 
months’ continuous service, does not 
render his claim stale. The Galilo- 
way C. Morris, 9 F. Cas. No. 5,204, 2 
Abb. 164. 


75. The Lakeport, 15 F. (2d) 575. 


[a] Laches not shown.—‘‘There 
are adjudications holding that a year’s 
delay barred a claim for seamen’s wa- 
ges aS against a purchaser without 
knowledge or notice; but in those 
cases I discover no equities arising 
from frequent promises of the owner 
of the vessel to pay as soon as the 
vessel was sold, and by such prom- 
‘ises obviously deferring prosecution. 
The present owner, no doubt, is put to 
a disadvantage; but it seems to me 
that he, and not libelant, in fairness 
must look for relief to the vendor. 
Libelant is entitled to a decree.” The 
Lakeport, 15 F. (2d) 575, 576. 


76. The Seminole, 42 Fed. 924. 
[a] 


er of a vessel has notice before or 
at the time of his purchase, or in- 
formation sufficient to put him on in- 
quiry, of or as to liens which might 
exist against the vessel, the fact that 
proceedings by libelant to enforce his 
lien for services were not instituted 
against the vessel until after the pur- 
chase would not operate as a waiver 
of the lien which originally existed. 
The Seminole, 42 Fed. 924. 


77. Of maritime liens generally 
see Maritime Liens §§ 142-173. 


78. The Champion, 5 F. Cas. No. 
2,584. 

79. See supra § 536. 

80. The New Idea, 60 Fed. 294 


Rule applied.—If a purchas-. 


Delay of a year.—Where a|(a claim for maritime wages is as- 


signable, and the lien also passes by 
the assignment, so that the assignee 
is entitled to enforce such lien in his 
own name). 


81. Collins v. The Carmen, 6 Alas- 
ka 392. 


82. Collins v. The Carmen, supra. 


[a] TZIllustration.—Where the cap- 
tain of a vessel filed a libel against 
the vessel ‘for himself and in be- 
half” of a member of the crew, to se- 
cure a lien on the vessel for wages 
for both, and the captain had no right 
of lien, and as to him the libel was 
dismissed, as to the member of the 
crew, the court saw no “practical dif- 


-‘ficulty” in allowing the libel to pro- 


ceed at the instance of the master 
for the mariner, especially as the ma- 
riner appeared aS a witness at the 
trial and would be bound by the judg- 
ments Collins v, The Carmen, 6 Alas- 
ka cee 


83. The General Lincoln, 24 F. (2d) 


[a] Prior payment.—The General 
Lincoln, 24 F. (2d) 441. 


84. “hay” defined see Lay § 1. 


Application to fishermen of statu- 
tory regulations requiring rate of pay 
to be specified in ship’s articles see 
supra § 49 text and note 88, 


Sharesman’s right to: 
Compensation for time of returning 
see infra § 562 text and notes 68-— 
7.0; 
Expenses of return see supra § 138. 
Maintenance and cure see infra § 613. 


85. The Grace Darling, 10 F. Cas. 
No. 5,651, 2 Hask. 278; The Phebe, 
19 KF. Cas. No. 11,064, 1 Ware 265; 
Reed v. Hussey, 20 F, Cas. No. 11,646, 
Blatchf. & H. 525. 


86. The Phebe, 19 F. Cas. No. 11,- 
064, 1 Ware 265; Lewis v. Chad- 
bourne, 54 Me. 484, 92 AmD 558. 


87. The Phebe, 19 F. Cas. No. 11,- 
064, 1 Ware 265, 266. 


“It was formerly a common prac- 
tice, and is now perfectly legal for 
seamen to engage, not for wages, at 
a fixed and stipulated price, but for 


that it is governed by the same rules.®? 
of recovery is, however, contingent upon the suc- 
cess of the enterprise,®? as well as upon the shares- 
man’s due performance of his contract,?* and the 
making of the contract for compensation by shares 
precludes recovery of wages as such.®** 


[§ 549] B. Distinguished from Partnership. 
seaman’s agreement to serve for a share of the prof- 
its of the voyage does not create a partnership in 


The right 


The 


a share of the freight and profits of 
the adventure.” The Phebe, supra. 


88. The Atlantic, 2 F. Cas. No. 620, 
Abb. Adm. 451. 


Validity under particular statutory 
provisions see infra §§ 551, 552. 


89. U.S. v. Laflin, 24 F. (2d) 683; 
The Antelope, 1 F. Cas. No. 484, 1 
Lowell 130; Bourne v. Smith, 3 F. 
Cas. No. 1,701, 1 Lowell 547; Coffin 
v. Jenkins, 5 F, Cas. No. 2,948, 3 Story 
108; Crowell v. Knight, 6 F. Cas. No. 
3,445, 2 Lowell 307; Reed v. Canfield, 
20 F. Cas. No. 11,641, 1 Sumn. 195; 
Clark v. Jagger, 1 Hawaii 208; The 
Frederick, 5 C. Rob. 8, 165 Reprint 678; 
Reg. v. Brown, 7 Newfoundl. 239. 


[a] Lays of crew are only a mode 
of arriving at their wages. The An- 
telope, 1 F. Cas. No. 484, 1 Lowell 130. 
To same effect Reed v. Canfield, 20 
BY. Cas.) Noy 213641, 2. Sumns 195; 


[b] “It has been the maritime law 
from the time of Oleron that agree- 
ments, by which seamen, engaged in 
a fishing or whaling voyage, are to 
receive for their services shares of 
the profits of the voyage, are con- 
tracts of hiring, and the shares so 
agreed upon are in the nature of wa- 
ges, to recover which actions may be 
maintained after the end of the voy- 


rey U. S. v. Laflin, 24 F. (2d) 683, 
685. 
90. Reed v. Hussey, 20 F. Cas. No. 


11,646, Blatchf. & H. 525, 537.° 


“Such agreementS . . . are 
merely a hiring of the seamen, and 
the shares agreed upon are wages, 
and are recoverable as such.” Reed 
v. Hussey, supra. 


91. Coffir v. Jenkins, 5 F. Cas. No. 
2,948, 38 Story 108; Clark v. Jagger, 
1 Hawaii 208. 


Rules governing wages generally 


‘)see supra §§ 153-547. 


92. See infra § 559. 
93. Brothers v. Dunphy, 
foundl. 165. 


94. Jay v. Almy, 13 F, Cas. No. 7%,- 
236, 1 Woodb. & M. 262. 


Right to hire fishermen for wages 
under particular statutes see infra § 
55a. 


9 New- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 549-554] 


such profits,®> as between master and seaman,®® nor 
as between owner and seaman;°’ nor does it create a 
partnership in liabilities.®§ 


Not cocharterers. The seaman’s agreement to 
serve on shares with an employer chartering the 
ship does not make the seaman a cocharterer.®® 


[§ 550] C. Property Interest in Proceeds of Voy- 
age. The sharesmen have no property interest in the 
proceeds of the voyage, but secure merely a contract 
right to be paid their lays out of such proceeds.? 


[§ 551] D. Regulation—1l. In General. Under 
statutes requiring the master of every fishing vessel 
over a specified tonnage to make a written agreement 
for shares with every fisherman employed,* it has 
been Keld that a master lacks authority to hire men 
for wages,* but that the owner may do so.® 


An English statute® requiring a written agree- 
ment stating the wages and term of services in the 
employment of fishermen in the Newfoundland fish- 
eries has been held not to render invalid an agree- 
ment for carrying on a fishery on shares.” 
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[§ 552] 2. Validity of Oral Contracts.* In the 
absence of contrary statute, the fisherman shipping 
on the lay may lawfully be employed under an oral 
contract.® Statutes requiring seamen generally to 
be shipped under written contract of employment?® 
have been held inapplicable to fishermen shipping 
on the lay,1+ and statutes requiring written con- 
tracts for employment of fishermen will be restricted 
to fishermen on voyages falling within the expressed 
scope of the statute.?? 


[§ 553] HE. Renewal or Continuance of Employ- 
ment. A sharesman’s oral-contract of employment 
is not terminated by execution during its term of 
shipping articles required by new government reg- 
ulations but embodying substantially identical 
terms,1? and the sharesman’s obligations continue 
under the original oral contract.14 


[§ 554] F. Rate or Amount of Lay or Share—1. 
In General. Where the share or lay recoverable is 
determined and limited by contract, the courts will 
award shares or lays in accordance with the contract 
provisions.1> In the absence of controlling contract, 


"11,641, 1 Sumn. 195; 


95. U. S.—The Barbara Hernster, 
146 Fed. 732, 734 note; Coffin v. Jen- 
kins, 5 F. Cas. No. 2,948, 3 Story 108; 
The Crusader, 6 F. Cas. No. 3,456, 1 
Ware 448; Knight v. Parsons, 14 F. 
Cas. No. 7,886, 1 Sprague 279; The 
Phebe, 19 F. Cas. No. 11,064, 1 Ware, 
265; Reed v. Canfield, 20 F. Cas. No. 
Reed v. Hussey, 
re Cas. No, 11,646, Blatchf. & H. 


Wi sm v. Jagger, 1 Hawaii 


Me.—Lewis v. Chadbourne, 54 Me. 
484, 486, 92 AmD 558. 


oe v. Santos, 123 NE 


Eng.—Wilkinson v. Frasier, 4 Esp. 
182, 170 Reprint 684. But see The 
Riby Grove, 2 W. Rob. 52, 166 Reprint 
675 (where the seamen were consid- 
ered partners). 


Newfoundl.—Richards v. Job, 7 
Newfoundl. 642 (seal fishery). 


“Under this contract, the crew are 
rather to be deemed hired seamen 
than partners or joint contractors. It 
has long been decided that, in the 
whale fishery, the crew have no 
specific property in the oil, but only 
a right to the proceeds of the oil; 
and the contract, in this case, seems 
to give the owners the right to sell 
the fish, and the crew have only a pe- 
cuniary claim, calculated upon the 
amount of fish caught.” Knight v. 
Parson, 14 F, Cas. No. 7,886, 1 Sprague 
279, 281 [quot Lewis v. Chadbourne, 
supra]. 

“It is still customary in some 
branches of business, as in the 
fisheries, both in the cod and whale- 
fisheries, for seamen to engage on 
shares, by which they become directly 
interested in the profits of the voy- 
age; but contracts of this kind have 
never been considered as constituting 
partnerships, in the proper sense of 
the word, and the incidents belonging 
to a contract of partnership have 
never been considered as applicable 
to them.” The Phebe, 19 F. Cas. No. 
11,064, 1 Ware 265, 266. 


[a] Coasting voyage.—The Cru- 
sader, 6 F. Cas. No. 3,456, 1 Ware 448. 


[b] ‘Mackerel fishery.—Lewis  v. 
Chadbourne, 54 Me. 484, 92 AmD 558. 


[ec] Sealing.—U. S. Laflin, 24 F. 
(26) 683; Richards v. Job, 7 New- 


foundl. 642. 


96. The Crusader, 6 F. Cas. No. 
3,456, 1 Ware 448. 


97. U.S. \v. Laflin, 24 B®. (2d) .683; 
The Crusader, 6 F. Cas. No. 3,456, 1 
Ware 437-441; Clark v. Jagger, 1 Ha- 
waii 208; Rice v. Austin, 17 Mass. 


. 


“An agreement by seamen to re- 
ceive as a compensation for their 
services a share of the freight or the 
profits of a voyage does not consti- 
tute them partners with the owners.” 
The Crusader, supra. 


[a] In no sense whatever can the 
seamen claim to be treated as part- 
ners with the owners of the vessel.” 
Clark v. Jagger, 1 Hawaii 208, 212. 


98. The Mettacomet, 230 Fed. 308 
[aff 233 Fed. 261, 147 CCA 267]. 


[a] Sharesmap not liable for ad- 
vances made for food and supplies.— 
The Mettacomet, 230 Fed. 308 Laff 233 
Fed. 261,147 CCA 267]. 


99. The Carrier Dove, 97 Fed. 111, 
88 CCA 73. 


[a] Fisherman hired on shares un- 
der an agreement that they shall have 
the same shares as if they had joined 
as partners with the master in his 
charter of the ship on the “quarter 
clear lay’? do not thereby become co- 
charterers. The Carrier Dove, 97 Fed. 
i i bt elas <3 @x ©: aay (am Oa 8 oY 0 Be ft 


1. U.S. v. Laflin, 24 F. (2d) 683; 
Bourne v. Smith, 3 F. Cas. No. 1,701, 
1 Lowell 547; Crowell v. Knight, 6 F. 
Cas. No. 3,445, 2 Lowell 307; Hazard 
v. Howland, 11 F. Cas. No. 6,280, 2 
Sprague 68; Hussey v. Fields, 12 F. 
Cas. No. 6,947, 1 Sprague 394; Taber 
v. Jenny, 23 Fed. Cas. No. 138,720, 1 
Sprague 315; Clark v. Jagger, 1 Ha- 
waii 208, 211; Lewis v. Chadbourne, 
54 Me. 484, 92 AmD 558; Baxter v. 
Rodman, 3 Pick, (Mass. ) 435, 439 [foll 
Grozier vy. Atwood, 4 Pick. (Mass.) 
234). 


“The owners of the vessel and pro- 
jectors of the voyage are the owners 
of the product of the voyage. The 
true meaning of the shipping contract 
is, that the men shall be paid out of 
the proceeds in a stipulated propor- 
tion. It is an agreement as to the 
mode of compensation, and gives 
them no property in the oil, but only 
regulates the amount of compensa- 
tion.” Baxter v. Rodman, supra [quot 


Clark v. Jagger, supra]. 


“The master and crew have no 
property in the oil, no voice in its dis- 
position, no right to demand «any 
specific portion of it, against the wish 
of the owners; their lays are wages, 
which, by consent, they may take in 
kind, ‘put which in the absence of 
such consent, they are entitled to 
have paid them at the cash price in 
the port of delivery, as soon after the 
arrival of the vessel as the amount 
and quality can be reasonably ascer- 
tained.” Bourne v. Smith, 3 F. Cas. 
No. 1,701, 1 Lowell 547, 548. 


[a] No right until separation and 
delivery.—The right of the seaman 
is to have the cargo sold and to re- 
cover his stipulated share of the pro- 
ceeds; but even when he is allowed 
to have his share in the cargo specifi- 
cally, he has no property in it until 
separation and delivery. Bishop v. 
Shepherd, 23 Pick. (Mass.) 492. 


[b] Not tenants in common.—wvU. S. 
v. Laflin, 24 F. (2d) 683; Clark v. Jag- 
ger, 1 Hawaii 208; Lewis v. Chad- 


bourne, 54 Me, 484, 92 AmD 558. 


2. Taberiv. Jenny, Zon hv (Cas. No, 
13,720, 1 Sprague 315; Lewis v. Chad- 
bourne, 54 Me. 484, 92 AmD 558. 


3. See statutory provisions, 


4 Whalen v. The Silver Spring, a7 
F. Cas. No. 17,477. 


5. Baker v. Corey, 19 Pick. Giitea® 


6 St. 15 Geo. III c 31. 
7. Stuart v. Walsh, 1 Newfoundl. 


8. Necessity of specifying rate of 
wages in fisherman’s contract under 
statute see supra § 49 text and note 


9. The American Beauty, 295 Fed. 
513; The Cornelia M. Kingsland, 25 
Fed. 856. 


10. See supra §§ 30-32. 


11. The Cornelia M. Kingsland, 25 
Fed. 856. 


12. The American Beauty, 295 Fed. 
513; The Cornelia M. Kingsland, 25 
Fed. 856. 


13. The Walrus, 261 Fed. 676. 
14. The Walrus, supra. 


15. The Hunter, 47 Fed. 744; Dona- 
hay v. Howland, 7 F. Cas, No. 3,978; 


1060 [56 C. J.J 
the share or lay due will be figured,on the basis of 
a quantum meruit,!® computed in accordance with 
custom or usage, if any,!? and with a view to all the 
circumstances involved.+® 


Where seaman has different lays during same voy- 
age, he is entitled to such proportion of each lay as 
the time served thereunder is of the time of the 
whole voyage.'® 


Highest rate of pay. Statutes authorizing seamen 
shipped without written contract to recover the 
highest rate of pay out of the port of shipment*?® 
have been held inapplicable to fishermen.*} But a 
fisherman may be entitled to the highest lay out of 
the port by virtue of the particular circumstances in- 
volved.?? 


[§ 555] 2. On What Proceeds Computed. If all 
the catch is brought to port, seamen are entitled to 
have their accounts settled upon the basis of the 
actual catch of the ship.2* Where part of the catch 
or cargo is lost on the voyage, seamen are entitled 
to a share only in so much thereof as is brought 
safely home;?* nor can they participate in a portion 
wrongfully sold by the master in a foreign port,?5 
nor are they, in the absence of express contract pro- 
vision affording such right,?® entitled to any part 
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[§§ 554-556 


of insurance paid the owners for loss of eargo.?7 


Where articles provide for privateering cruise of 
a stipulated period of time, but the ship is detained 
abroad after expiration of such time, her homeward 
voyage nevertheless constitutes part of the priva- 
teering cruise so that prizes taken on such homeward 
voyage are part of the proceeds of the cruise to be 
distributed under the original articles.?® 


[§ 556] 3. Sale of Voyage Proceeds. The seamen 
are entitled to have such part of the catch or cargo 
as will satisfy their demands sold for cash at the 
port of delivery as soon as possible after its ar- 
rival,2® except where there is no market for the 
commodity in that place, in which case the price in 
the place where there is a market, less the cost of 
transportation, controls.°° : 


Consulate price. On sale of the catch of an Amer- 
ican ship in a foreign port, the prices fixed by the 
American consulate have been held controlling.** 


Home port versus port of discharge. In the ab- 
sence of contrary agreement, the seaman’s share 
should be reckoned at the prices prevailing at the 
home port rather than at the port of discharge.*? 


Sale on credit. If the sale is made on credit for 


The Sarah Jane, 21 F. Cas. No. 12,348, 
Blatchf. & H. 401; Tompkins v. How- 
ard, 24 F. Cas, No. 14,089, 1 Sprague 
167; Jesse v. Roy, 1 C. M. & R. 316, 
149 Reprint 1101. 


[a] Particular contracts construed. 
—(1) Fishery service. Welch v. Fal- 
Jon, 181 Fed. 875 (“half line voyage’’); 
Kent v. Christopher, 6 Newfoundl. 
147 (meaning of “half his part” of 
fish caught). (2) Privateering. The 
Brutus, 4 F. Cas. No. 2,060, 2 Gall. 
526 (meaning of clause entitling sea- 
men to share of prizes taken ‘‘during 
the cruise’). 


16. Allen v. Hitch, 1 F. Cas. No. 
224, 2 Curt. 147. 


17. The S, L. Goodal, 6 Fed. 539. 


18. Allen “v. “Hitch; 2 FY "Cas. No. 
224, 2 Curt. 147; Rice v. Spencer, 2 
Hawaii 502, 


19. The William Martin, 29 F. Cas. 
No. 17,698, 1 Sprague 564, 


20. See supra § 163. 
21. The Cornelia M. Kingsland, 25 
Fed. 856; The Janthe, 12 F, Cas. No. 


6,992, 3 Ware 126, 129. 


“The act of 1790, allowing to sea- 
men, shipped without a contract in 
writing, the highest wages, notwith- 
standing any parol contract, is con- 
fined to cases of vessels bound on a 
foreign voyage, or to a domestic port 
other than that of an adjoining State. 
It does not extend to the trade be- 
tween ports of the same State, nor 
with them of an adjoining State, nor 
can it be made to reach an ordinary 
fishing voyage, without doing violence 
to the language or _ interpolating 
words which the legislature have not 
seen fit to use.’’ The Ianthe, supra. 


[a] Statute refers only to “sea- 
men,” and fishermen are not “seamen” 
within its purview. The Cornelia M. 
Kingsland, 25 Fed. 856. 


22. Rice v. Spencer, 2 Hawaii 502. 


[a] Illustration.—“It is admitted 
that ‘there was no written contract. 
. . . But it is maintained by the re- 
spondent that he [libellant] was tak- 


en as a Supernumerary, and therefore 
should have only a medium lay. It 
appears by the evidence of Captain 
Long that he had employed the libel- 
lant in his ship in the whaling serv- 
ice, for four seasons, and he gave him 
one-eighteenth lay and $24 per barrel 
for oil and bone taken; that he was 
one of the best men in that service. 
He says further that on the 17th day 
of July he went on board the ‘Flor- 
ence,” in the Ochotsk Sea, and having 
an inefficient mate on board his own 
ship, he made application to the mas- 
ter, Captain Spencer, for the libellant, 
but from some cause not stated he did 
not engage with Captain Long. He 
says he should have given him the 
same lay as before. It is clearly 
proved that he rendered efficient serv- 
ice, having taken five of the thirteen 
whales taken by the “Florence” and 
the schooner. It is further in proof by 
Captains Waterman and Green, gen- 
tlemen of experience in the business, 
and acquainted with the libellant as 
a whaleman, that he would be enti- 
tled to one-twentieth lay of both 
ships, and to be paid off at the Con- 
sular prices, if there was no agree- 
ment for other terms. It is clear, in 
the mind of the Court, that he merits 
the highest lay of any of that class of 
men out of the port, which is one- 
eighteenth.” Rice v. Spencer, 2 Ha- 
waii 502, 504. 


23. The Hunter, 47 Fed. 744. 


24. Reed v. Hussey, 20 F. Cas. No. 
11,646, Blatehf. & H. 525; Rice v. 
Spencer, 2 Hawaii 502. 


25. JOy Vv. Allen, Uo eh. Cas.pNios it. 
552, 2 Woodb, & M. 303. 

26. Roberts v. Swift, 13 Fed. 915. 

27. Roberts v. Swift, supra. — 

2g. The Brutus, 4 F. Cas. No. 2,- 
060, 2 Gall. 526. 


29. Bourne v. Smith, 3 F. Cas. No. 
1,701, 1 Lowell 547; Crowell v. Knight, 
6 F. Cas. No. 3,445, 2 Lowell 307. 


30. The Barbara MHernster, 146 
Fed. 732, 77 CCA 158; The Cape Horn 
Pigeon, 49 Fed. 164; The Hunter, 47 


Fed. 744. 


oe Rice v; Spencer, 2 Hawaii 502, 


“The next quéstion which arises is 
the price of oil and bone at which a 
seaman should be paid, when there is 
no agreement, as in this case. The 
libellant alleges he should be paid his 
lay in the net proceeds of the catch- 
ings at New Bedford. If the contract 
was for the voyage, which was to 
terminate there, and the seaman com- 
pleted it, thén, of course, this would 
be the proper basis of settlement, but 
as the contract was made here, and 
terminates here, the seaman is legally 
entitled to be paid here. Any other 
rule than this would be oppressive 
upon the seaman in most cases, and 
wholly contrary to his expectations 
when éntering on the service. If, 
then, this is the case, at what price 
of his share in the catchings should 
the settlement be made in the ab- 
sence of an agreement? The testi- 
mony of Messrs. Waterman and Green 
is, that when there is no stipulaticn 
the understanding is that payment 
should be made at the Consular prices 
of the oil and bone taken. I regard 
this as a custom, as applicable to the 
American ships, that in the absence of 
a stipulated price, the prices fixed by 
the American Consulate are to govern. 
When a man ships, or agrees to ship, 
on an American whaleship, it is uni- 
versally understood that he is to be 
paid off at these rates. The share, or 
lay, is fluctuating, but the price is 
fixed for the season’s catch. The ob- 
ject and intent of the law in giving 
the highest rate of wages out of the 
port, when no contract in writing is 
made, is to secure the seaman his 
rights as well as in a well-defined con- 
tract. But in the American whaling 
service the price is certain, as fixed 
by the American Consul at this port. 
The Master will make up the account 
according to these principles.” Rice 
vy. Spencer, supra. 


32. Hathaway v. Jones, 11 F. Cas. 
No. 6,212, 2 Sprague 56; Jenks v. Cox, 
13 F. Cas. No. 7,277, Holmes 92. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 556-560] 


a larger price than a cash sale would bring, 

er is responsible to the seamen only on the basis of 
a cash sale price,*? and the seamen are not charge- 
able with any losses that may be sustained by such 
sales.** 


[§ 557] 4. Deductions.?® In the computation of 
shares, expenses which the seamen have clearly 
agreed to pay may be deducted from the amount due 
them.*® But expenses which are not clearly charge- 
able to the seamen under the agreement are not de- 
ductible.7 Ordinarily, the owners cannot deduct 
charges for their personal services in selling the car- 
go,*8 nor the value of the casks used,*® nor freight 
on eargo shipped home after condemnation of the 
vessel for unseaworthiness.?° 


Charges for articles furnished must be correct be- 
fore deductions therefor are permissible.*! 


Necessary expenses. Under a contract silent as 
to deductions and providing merely that a seaman 
is to have so much for his share, it has been held 


that deduction of necessary expenses was contem- 
plated.*? 


Supplies furnished ship may be deducted from the 
gross proceeds,** and at the regular market price,** 
even though they were furnished by an owner of the 
ship who was also a merchant, and bought them at 
a trade discount.*® 


[§ 558] 5. Extra Pay.*® For extra work done 
under compulsion the sharesman may recover extra 


33. Hazard v. Howland, 11 F. Cas. 


No. 6,280, 2 Sprague 68. reasonable 


SEAMEN 


the own- 


bursed for advances made.—It is a 


usage of the 
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pay.47 A seaman serving on a shipping vessel under 
an oral contract for extra wages, payable out of the 


catch, cannot recover such extra pay if there is no: 
eatch.*® 


On wreck of ship, sharesmen helping save rem- 
nants thereof are entitled to no extra compensation 
other than wages by the day for the time they were 
engaged in saving such remnants.*? 


[§ 559] G. Necessity of Profits. The sharesman’s 
right to compensation is ordinarily dependent upon 
the suecess of the enterprise,°® in the sense that 


’ where there are no profits there can be no right to a 


share of profits.>1 If, without fault or negligence 
of the owners, the proceeds of the voyage are lost 
in whole or in part, the seamen cannot recover any 
share of the lost part,°? and recovery has been de- 
nied even though lack of profits was due to the 
wrongful acts of the master.®* 


[§ 560] H. Separation of Ship and Sharesman in 
General.°* In the absence of contrary contract,°® 
or of circumstances rendering such method of com- 
putation unjust,°® a seaman separated from his ship 
without fault of either party before completion of 
the voyage will be awarded a pro rata part of his 
total share or lay.°” It is competent, on the separa- 
tion of the seaman from the vessel during the voy- 
age, for the parties to agree on the share to be paid,°® 
but such settlement will be upheld by the courts only 
so far as it was entered into freely and without 
fraud®® or duress.°®° 


Salvage § 68. 


whaling 50. 


34. Crowell v. Knight, 6 F. Cas. 


No. 3,445, 2 Lowell 307. 


pee copetions generally see infra § 
vie 

35. Losses on credit sale see supra 
§-556 text and note 34. 


36. Goodrich v. Domingo, 
Cas. No. 5,543, 1 Sawy. 182. 


{a] Particular expenses held de- 
ductible under contract.—(1) Wages 
of Kanakas hired to help with respect 
to fishing. Goodrich v. Domingo, 10 
F. Cas. No. 5,548, 1 Sawy. 182. (2) 
Wharfage. Goodrich v. Domingo, su- 
pra (to extent incurred on account of 
voyage). 


37. Goodrich v. Domingo, supra. 


[a] Particular expenses held not 
deductible under contract.—(1) Cus- 
tomhouse inspector’s fees. Goodrich 
v. Domingo, 10 F. Cas. No. 5,543, 1 
Sawy. 182. (2) Expenses incidental 
to the hiring of helpers whose actual 
wages the seamen had agreed to pay. 
Goodrich v. Domingo, supra. (3) 
Master’s compensation. Goodrich v. 
Domingo, supra. (4) Pilotage in- 
curred prior to making of share 
agreement. Goodrich v. Domingo, su- 
pra. (5) Wharfage. Goodrich v. 
Domingo, supra (to extent incurred 
without reference to voyage). 


38. Hazard v. Howland, 11 F. Cas. 
No. 6,280, 2 Sprague 68. 


10). 


39. Hazard v. Howland, supra. 

[a] In sale of oil.—Hazard v. 
Howland, 11 F. Cas. No. 6,280, 2 
Sprague 68. 

40. Joy v. Allen, 


£3 iH Cass No: 
7,552, 2 aroeat & M. 3038. 


41. The Hibernia, 12 F. Cas. 
6,455, 1 Sprague 78. 


[a] Right of master to be reim- 


No. 


82. 


business for the master to supply 
the seamen when abroad with nec- 
essary clothing and to retain from 
their Shares respectively the amount 
advanced, and by delivering the oil 
for sale to a general agent for set- 
tling the voyage the master does not 
part with this right to reimburse- 
ment, Barney v. Coffin, 3 Pick. 
(Mass.) 115. 


42. 
201, : 

[a] Expenses held necessary on 
fishing voyage include freight, bait, 
and ice. Denief v. Job, 6 Newfoundl. 
201. 


43. 


Denief v. Job, 6 Newfoundl. 


Stuart v. Walsh, 1 Newfoundl. 


[a] Pro rata.—A fisherman ship- 
ping for an adventure on shares is 
liable pro rata for supplies furnished. 
Stuart v. Walsh, 1 Newfoundl. 82. 


agar The Mario Mariofel, 253 Fed. 
45. The Mario Mariofel, supra. 
46. Extra wages generally see su- 


pra §§ 362-421. 
47. Lopes v. Luce, 84 Fed. 465. 


48. The Mettacomet, 233 Fed. 261, 
147 CCA 267 [aff 230 Fed. 308]. 


[a] Rule applied.—Extra wages 
due a cook on a fishing vessel, where 
all hands ship on the lay, but the 
cook is to receive an extra one dol- 
lar per diem, are a charge against 
the catch; put, in the absence of a 
special agreement otherwise, the ves- 
sel is not liable where *#here is no 


catch. The Mettacomet, 233 Fed. 261, 
147 CCA 267. 
49. Reed v. Hussey, 


200, Cas: 
No. 11,646, Blatchf. & H. 525. 


Right of sharesmen to salvage see 


The Mettacomet, 230 Fed. 308 
[aff 233 Fed. 261, 147 CCA 267]; The 
Carrier Dove, 97 Fed. PLDT 38. CCH 
73; ‘Lewis v. Chadbourne, 54 Me. 484, 
92 AmD 558. 


51. Williams vy. The Sylph, 29 F. 
Cas. No. 17,740. 


52. Joy v. Allen, 13 F. Cas. No. 
7,552, 2 Woodb. & M. 303. 


53. Williams v. The Sylph, 29 F. 
Cas. No. 17,740. : 


Abandonment of voyage see infra 
§ 562, especially text and note 72. 


54. Desertion see infra § 567. 
Wrongful discharge see infra § 563. 


55. See infra text and note 58. 
56. Hathaway v. Jones, 11 F. Cas. 
No. 6,212, 2 Sprague 56; Jenks v. 


Cox, 13, EB. Cass Now 72773) Holmes 
92. 

57. Martin v. Carroll, 181 Fed. 
708; Hathaway v. Jones, 11 F. Cas. 


No. 6,212, 2 Sprague 56; Jenks v. 
Cox,” 13. SR. (Cass "Nor Fatt, Holnres 
92; Connell v. Rorke, 4 Newfoundl. 
394. 


[a] Lost from ship on ice.—Con- 
nell v. Rorke, 4 Newfoundl. 394. 


[b] 
tions.—Martin vy. Carroll, 
708. 


, 58. Green v. Swift, 14 Fed. 877; 
Hathaway v. Jones, 11 F. Cas. No. 
6,212, 2 Sprague 56; Jenks v. Cox, 
13 KF. Cas. No. 7,277, Holmes 92; 
Shaw v. Mitchell, 2 Metce. (Mass.) 
65. 


59. 


Separated by weather condi- 
181 Fed. 


Green v. Swift, 14 Fed. 877. 


60. Hathaway v. Jones, 11 F. Cas, 
No. 6,212, 2 Sprague 56; Mayshew 
Vv. Terry, 16-Fy Cas; No. OP3Glyare 


Sprague 584. 
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Under contract stipulations providing for for- 
feiture of “bonus” on separation of the ship and a 
sharesman, the latter’s “lay” will not be forfeited 
on such, separation.*®+ 


{§ 561] I. Termination of Service by Mutual Con- 
sent. A seaman who ‘leaves or is discharged by con- 
sent is entitled to share in the proceeds of the cargo 
already taken, but not for the whole voyage,®? or, 
as is sometimes held, he is entitled to share to the 
extent his time of actual service bears to the whole 
voyage. ° 


[§ 562] J. Abandonment or Breaking Up of Voy- 
age. Where the ship does not return and the voyage 
is necessarily broken up, it is proper for the master 
to pay the seamen their respective shares at the for- 
eign port by delivery of portions of the cargo,** 
or if some of the proceeds reach the home port, the 
owners are liable to account to the seamen for their 
respective shares.°® Where the owners ship the 
catch home and in good faith keep it unsold while 
hoping for a rise in the market, they need not ac- 
count to the seamen for the value of the catch as 
of the date of its arrival home.®® 


Compensation for time of returning.°7 Seamen 
separated from their ship by the breaking up of the 
voyage are entitled to compensation for their time 
in returning home,** less amounts earned,°® or which 
they had an opportunity to earn,‘ while returning. 


On wreck of ship and the saving of part of the 
proceeds of the voyage, sharesmen are entitled to 
their lay out of such proceeds.*? 


SEAMEN 


[§§ 560-565 


On abandonment of voyage through fault of mas- 
ter, the sharesmen have been held entitled to the 
share they would have received had the voyage been 
completed.*? 


[§ 563] K. Wrongful Discharge or Abandonment 
of Sharesman.** Seamen are entitled to their full 
share when wrongfully discharged,** or unjustifiably 
left behind and deserted by the ship,’° subject to 
deduction of other earnings during*the season.’® 


[§ 564] L. Disability of Sharesman.7” In the ab- 
sence of contrary contract, a sharesman disabled in 


‘the service of the ship and remaining aboard until 


the end of the voyage is entitled to his full share or 
lay.78 An agreement in the shipping articles that up- 
on disability of the seaman separating him from his 
ship before ‘completion of the voyage he shall receive 
only a pro rata part of his whole share or lay is 
valid and enforceable.7® Where a seaman entitled 
to such pro rata share under the terms of the articles 
is in fact paid less on discharge for disability, he 
may subsequently recover the balance due him.*° 


Seaman disabled before voyage begins has been 
denied the right to share in prizes taken during the 
voyage. §1 


[§ 565] M. Effect of Sharesman’s Misconduct or 
Neglect®*—1. In General. For misconduct the court 
ordinarily will not inflict an absolute forfeiture,** 
but will adjudge such forfeiture as the circumstances 
equitably demand.** Whether in any particular case 
a sharesman has been guilty of neglect of duty or 
misconduct forfeiting his lay in whole or in part 
will depend upon the circumstances involved.®® 


61. Farrell v. The White, 20 B. 65. Joy v. Allen, 13 F. Cas. No. |F. Cas. No. 5,548, 1 Sawy. 182. 
C. 576 7,552, 2 Woodb. & M. 303. 75. Keane v. The Gloucester, 2 
“Jay” distinguished from “bonus” 66. Frates v. Howland, 9 F. Cas. | Dall. (U. S.) 36, 1 L._ed. 278; Flynn 
see Lay § 1 text.and note 89 [b]. No. 5,066, 2 Lowell 36. v. The Nereid, 67 Fed. 602; Mahoon 
62. The Hunter, 47 Fed. 1744; 67. Return of seamen generally | Y. The Glocester, 16 F. Cas. No. 8,970, 
Sas ORE aCe eee No. | See supra §§ 131-152. Bee 395, 2 Pet. Adm. 403. 
2 prague : 1eCeArV. 68,5 The “William Martin. 29:8 76. The American Beauty, 295 
Spencer, 2 Hawaii 502. See Hopkins eae : y “| Fed. 513. 
v. Duder, 5 Newfoundl. 485 (where Cas. No. 17,698, 1 Sprague 564. 


a seaman who left the ship before 
completion of the voyage with the 
master’s consent was held entitled 
to his share of a whale caught aft- 
er he had left). 


“By the shipping-articles in whal- 
ing voyages, it is provided that when 
a man is separated from the vessel 
during the voyage by death or sick- 
ness, he shall be paid pro rata, as 
above stated. But there are no stip- 
ulations in the articles to govern any 
other case of a separation from the 
vessel. In such cases, this Court 
has adopted the rule provided in the 
articles for cases of separation by 
death or sickness, by analogy, and 
as in itself just and reasonable, and 
therefore most likely to effectuate 
the real intention of the parties at 
the time the contract was made. But 
if there are circumstances showing 
that the pro rata settlement would 
not be just and reasonable, or if any 
other mode was fairly agreed upon 
at the time the man left the ves- 
sel, the pro rata settlement will not 
be adopted; the object of the Court 
being to ascertain and carry out the 
intention of the parties which they 
have not expressed.” Hathaway v. 
Jones, supra. 


63. Jenks v. Cox, 
7,277, Holmes 92. 


64. See infra § 569 text and note 3. 


4 


13 F. Cas. No. 


69. The William Martin, supra. 
70. The William Martin, supra. 
71. Burrmeister v. The Speedwell, 


2 Hawaii 420 (whale oil). 


72. The Page, I8 EF. Cas. No: 
10,660, 5 Sawy. 299. Compare supra 
§ 559 text and note 53 


[a] Lack of supplies.—Where the 
voyage is abandoned and the enter- 
prise virtually defeated because of 
the failure of the master to provide 
the necessary supplies, the men are 
entitled to recover the profits they 
would have made had the enterprise 
been prosecuted up to the time it 
might reasonably have been brought 
to a conclusion. The Page, 18 F. Cas. 
No. 10,660, 5 Sawy. 299. 


73. Desertion see infra § 567. 


Separation from ship ay peecr fault 
of either party see supra § 56 


74. The American ort 
Fed. 513; The Hibernia, 12 F. 
No. 6,455, 1 Sprague 78. 

[a] Refusal to allow performance 
of contract.—The crew are not de- 
prived of their rights to share in 
the proceeds of the voyage, by a 
failure to complete the contract, 
where they were ready and willing 
to perform, but the master and own- 
ers refused to allow them to per- 
form. Goodrich v. The Domingo, 10 


295 
Cas. 


77. Right to maintenance and cure 
pat aa G payment by share or lay see 
intra 


Wages a seamen generally during 
disability see supra §§ 224-232. 


78. Welch v. Fallon, 181 Fed. 875. 


79. The Atlantic, 2 F. Cas. No. 620, 
Abb, Adm, 451. 


80. Brunent v. Taber, 
No. eee 1 Sprague 243. 


81. Giddings, 10 F. Cas. No. 
5,404, 2 Gall, 55. : 


82. Of seaman’s misconduct on 
right to wages see supra §§ 238-313. 


83. Hazard v. Howland, 11 F. Cas. 
No. 6,280, 2 Sprague 68; Macomber 
v. Thompson, 16 F. Cas. No. 8,919, 
1 Sumn. 384, 


84. Hazard v. Howland, 11 F. Cas. 
No. 6,280, 2 Sprague 68; Macomber v. 
Thompson, 16 F. Cas. No. 8,919, 1 
Sumn. 384. 


85. See case infra this note. 


[a] Neglect not shown.—Where a 
fourth mate on a whaling voyage was 
left in charge of the carcass of a 
killed whale at sea, and, being una- 
ble at the time to tow the whale, took 
his men ashore for food, it being cold 
weather and they having been ex- 
posed to it for some hours in an open 
boat, and on returning shortly there- 


a eee 


4 F. Cas. 


For later cases, developments anid changes in the law see Annotations, same title and section number, 


§§ 565-572] 


Where seaman has been punished by court martial, 
it has been held that no forfeiture will be decreed.*® 


[§ 566] 2. Intoxication. Damages caused by a 
seaman’s intoxication are deductible from the share 
or lay due him,87 


[§ 567] 3. Desertion.8® It has been held that, as 
a right to share in the proceeds is in the nature of 
wages,®® it is wholly forfeited by a desertion.®® “But, 
on the other hand, it has been held that a mere de- 
sertion does not necessarily work a forfeiture,®! as 
the matter rests within the discretion of the court,°®? 
and there is authority to the effect that desertion 
entitles the employer to recoup resultant damages out 
of the share or lay due the deserter.®* 


Desertion by minor after he becomes of age will 
not defeat the right of his father to recover the 
minor’s lay aceruing during minority.®°* If deser- 
tion of a minor occurs during minority, but without 
loss or inconvenience to the ship owner, the father 
may recover such proportion of the lay as the time 
of service bears to the whole time of the voyage.®® 


[§ 568] N. Interest on Share or Lay.°® Interest 
is allowable after default on unpaid balances due.” 
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x 
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i§ 569] O. Payment, Release, and Assignment®* 
—l. Payment. A sharesman is ordinarily entitled 
to have the proceeds of the voyage sold and to re- 
ceive his share in cash.°® But, if he prefers, it is 
lawful to pay him in kind. 


Payment to lawful assignee of the sharesman dis- 
charges the owner.? 


Where the voyage is broken up in a foreign port, 
the master may pay the seamen by deliveries in 
kind,* made at such foreign port.* 


[§ 570] 2. Release and Settlement. Fair and rea- 
sonable settlements of disputes as to the amount due 
a sharesman will be upheld by the courts.® But a 
release inequitable in character or execution may 
be held ineffective,* and a release executed by a 
sharesman while intoxicated will not bind him.* 


[§ 571] 3. Assignment.® Shares or lays payable 
to seamen as compensation are within statutory pro- 
visions® prohibiting an assignment of wages prior 
to the accrual thereof.1° 


[§ 572] P. Persons and Property Liable. As a 
general rule, the sharesman can hold the master,+t 


after was unable to find the whale, 
although he had previously taken its 
bearings, so that it was permanently 
lost, he was not guilty of neglect for- 
feiting his lay. Shirley v. The Italy, 
2 Hawaii 133. 


86. 
576. 


Infliction of other punishment as 
precluding forfeiture of regular 
wages for misconduct see supra § 241. 


Luscomb v. Prince, 12 Mass. 


87. Flynn v. The Nereid, 67 Fed. 
602. 
[a] Imability to return because of 


intoxication.—Seamen who willfully 
prolong their stay on shore, and, at 
the time of the signal to return, are 
too intoxicated to do so, may recover 
only such share of the proceeds as 
remain after deducting the damages 
which directly and necessarily result 
from their failure to perform their 


duty. Flynn v. The Nereid, 67 Fed. 
602. 
88. Abandonment of sharesman or 


wrongful discharge see supra § 563. 


Separation of ship and sharesman 
without fault of either party see su- 
pra § 560. 


89. See supra § 548. 


Effect of desertion on seaman’s 
right to regular wages see supra §§ 
244-279. 


90. Coffin v. Jenkins, 5 F. Cas. No. 
2,948, 3 Story 108; Brothers v. Dun- 
phy, 9 Newfoundl. 165, 167; Selig v. 
Arenburg, 51 N. S. 198, 35 DomLR 
608. 


“Tf the plaintiff had died during the 
service, been prevented by serious ill- 
ness (not mere temporary indisposi- 
tion), from continuing in the service, 
we are of the opinion that the wages 
earned to that date would be recover- 
able either under the contract or on 
a quantum meruit, ‘according to the 
custom of the fishery.’ We must, on 
the other hand, hold that where, as 
in this case, a fishery servant enters 
into a contract to serve until the end 
of the voyage, and is not prevented 
by death, serious illness, or the ac- 
tion of the master from performing 
his contract, his desertion before the 
end of the fishery season will disen- 
title him to any wages or any portion 


of the fish caught. Subject to the ex- 
ceptions mentioned, the performance 
by the servant of the service for the 
full stipulated time, is a condition 
precedent to his right to recover any 
wages or share of fish under the con- 
tract or on a quantum meruit.” 
Brothers v. Dunphy, supra. 4 


91. Lovrein v. Thompson, 
Cas. No. 8,557, 1 Sprague 355. 


92. 


15 F. 


Lovrein v. Thompson, supra. 


93. The Walrus, 261 Fed. 676. 

94. Coffin v. Shaw, 5 F. Cas. No. 
2,951. 

95. Lovrein v. Thompson, 15 F. 


Cas. No. 8,557, 1 Sprague 355. 


J 96. Interest on wages see supra § 
61. 
97. Jay v. Allen, 13 F. Cas. No. 7,- 


235, 1 Sprague 130. 


Ben Of wages see supra §§ 321- 
99. Clark v. Jagger, 1 Hawaii 208. 


1. Clark v. Jagger, supra; Bishop 
v. Shepherd, 23 Pick, (Mass.) 492. 


2. Croweil v. Knight, 6 F. Cas. No. 
3,445, 2 Lowell 307. 


Assignment generally see infra § 
571. 


3. Hussey v. Fields, 12 F. Cas. No. 
6,947, 1 Sprague 394. 


4 Hussey v. Fields, supra. 


[a] Rule applied.—Where a whal- 
ing voyage is from necessity broken 
up in a foreign port, the master, on 
request of the seamen, is authorized 
to pay them their respective shares 
of the proceeds, by delivering to them 
at such foreign port portions of the 
oil taken, although by the shipping 
articles the distribution of proceeds 
was to be made after the return of 
the vessel to the home port. Hussey 
vi Mields;. 125 biaCas.- No: 6,947, 1 
Sprague 394. 


5. Lopes v. Luce, 84 Fed. 465; Da 
Crouz v. The Cape Horn Pigeon, 49 
Fed. 164. 


6. Domenico v. Alaska Packers’ 
Assoc., 112 Fed. 554, 560 [rev on oth- 
er grounds 117 Fed. 99, 54 CCA 485]. 


“While, as before stated, the pres- 


ent is not, strictly speaking, a suit 
for the recovery of seamen’s wages, 
still there is the same reason for 
looking behind the releases which are 
relied upon by defendant in this case 
as if the action were one for the re- 
covery of seamen’s wages. The li- 
belants are ignorant fishermen, and 
are as much entitled to the equitable 
protection of a court of admiralty as 
ordinary seamen, and it would not be 
in accordance with equity to hold that 
the receipt of less than was,\due them 
is a bar to the recovery of the full 
amount they were entitled to receive 
according to the terms of the con- 
tract under which they performed la- 
bor for the defendant.’’? Domenico v. 
Alaska Packers’ Assoc., supra. 


[a]. Underlying principle is “that 
courts of admiralty are not bound in 
the decision of cases before them by 
technical rules, but are governed by 
enlarged views of equity and justice; 
and aS seamen are equally improvi- 
dent, and often ignorant of their 
rights, they are frequently tempted 
by their necessities to take less than 
is due them.” Domenico v. Alaska 
Packers’ Assoc., 112 Fed. 554, 560 [rev 
rer ne grounds 117 Fed. 99, 54 CCA 


7. The Barbara Hernster, 146 Fed. 
NSa chk ICCALSS. 


8. Payment to assignee as dis- 
charging owner see supra § 569 text 
and note 2. 


9. See supra § 345, 
10. The M. M. Morrill, 78 Fed. 509. 


[a] Prior to enactment of statute 
(1) it was held that a valid equitable 
assignment of the lay or share could 
be made before the commencement 
of the voyage (Osborne v. Jordan, 3 
Gray (Mass.) 277; Tripp v. Brown- 
ell, 12 Cush. (Mass.) 376; Parkhurst 
v. Dickerson, 21 Pick. (Mass.) 307; 
Gardner v. Hoeg, 18 Pick. (Mass.) 168. 
See Bagley v. Francis, 14 Mass, 453 
(recognizing rule), (2) but that the 
shares of seamen in prizes captured 
were not assignable before condemna- 


tion (Usher v. De Wolfe, 13 Mass. 
290). 
11. The Carrier Dove, 97 Fed. 


111, 38 CCA 73. 


. 
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owner, ?? 


Receiver of voyage. 


ing the receiver liable.1* 


eral. 


12. Bishop v. Shepherd, 23 Pick. 
(Mass.) 492; Dunn v. McLoughlan, 4 
Newfoundl. 177. See The Carrier 


Dove, 97 Fed. 111, 38 CCA 73 (recog- 
nizing the rule, but holding the own- 
er not liable where the master be- 
came the owner pro hac vice). 


[a] Even though crew’s share of 
catch never came into owner’s pos- 
session, he may be liable to pay a 
Sharesman. Dunn v. MeLoughian, 4 
Newfoundli. 177. 


13. The Carrier Dove, 97 Fed. 111, 


38 CCA 73. 


Thien see infra §§ 578-580. 


14. See infra text and notes 15-20; 
and see passim infra §§ 578-580. 


15. Defined see supra § 4 text and 
notes 98-1. 


16. See statutory provisions. 

17. Goff v. Barron, 4 Newfoundl. 
286. 

18. Dooley v. Burke, 1 Newfoundl, 
190, 192 

19. Dooley v. Burke, supra. 


“Tf I can collect that the merchant 
receiver is privy to.the shipping of 
the servants, or is cognizant of the 
fact of their being shipped, I shall 
hold the fish and oil received by him 
to be still liable to the wages of the 
servant. But the case must be bona 
fide to entitle the servant to this in- 
terpretation of the law; he must be 
actually or presumptively known to 
the merchant, and there must be a 
total absence of all fraud. The mer- 
chant has a right to inform himself 
of the number of servants and amount 
of wages. If he neglect to do So it 
is his own fault; but if he exert the 
right, and if any servant be kept back 
or falsely represented, the servant 
must take the consequence upon him- 
self. In the case before me I am of 
opinion that the plaintiff was not un- 
known to the defendants as a servant 
on the room which they supplied; and 
as there is no proof of fraud against 
him, he is entitled to receive the bal- 
ance of his wages from ‘the defend- 
ants as receivers of the voyage.” 


“Dooley v. Burke, supra. 


20. 
20, 28 


“As if to emphasize its intention, 


Parsons v. Fox, 8 Newfoundl. 


and. to leave no doubt of, or ambigui- 


ty in, the meaning of section 14 of 
chap. 83, the Legislature inserted in 


or ship? for the value of his share or lay. 
The sharesman may also have his remedy against the 

y g 
produce or eargo of the voyage.+* 


Under statutes rendering the 
receiver of the voyage? liable for fishermen’s wages 
in event of the insolvency of the planter, and pro- 
vided that the receiver has had notice of the fisher- 
man’s employment,!® failure to give the receiver 
due notice of plaintiff’s employment precludes hold- 
But where the receiver of 
the voyage is privy to the shipping of the servants,*® 
or cognizant thereof,!® the produce of the voyage re- 
ceived by him is liable for wages, and it has been 
said that the sharesman may follow the proceeds of 
the voyage into the hands of anyone receiving such 
proceeds with notice of his claim.?° 


[§ 573] Q. Actions and Proceedings—1. In Gen- 
Where the amount out of which the share is 
to be paid is liquidated, an action at law may be 
brought for its recovery,?+ and admiralty also has 
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/ 
[§§ 572-575 


jurisdiction, provided no general accounting of the 
proceeds of the voyage is asked for.’ 


The action 


or proceeding should be brought within a reasonable 


that Act (section 31) the following: 
‘Nothing herein contained Shall pre- 
vent such seaman, fisherman or other 
servant from recovering such share 
or wages from any person other than 
the supplying merchant who may 
have received such voyage or any part 
thereof, and who would be otherwise 
liable under this chapter,’ (provided 
notice and insolvency be proved). 
Upon a careful survey of the forego- 
ing sections I can come to but one 
conclusion, that a fishery servant or 
shareman is entitled to follow the 
voyage or the proceeds or value there- 
of for his share or wages in the hands 
of any person whomsoever, who may 
have received such voyage, with no- 
tice of the claim of such servant or 
shareman, or having received such 
voyage shall afterwards receive no- 
tice of such claim, before he shall 
have parted with such fish or oil, or 
the proceeds thereof, to the hirer or 
employer, or otherwise paid for the 


same. And so the second ground of 
defence fails.” Parsons v. Fox, su- 
pra. 

21. The Crusader, 6 F. Cas. No. 


3,456, 1 Ware 448; Duryee v. Elkins, 
8 F. Cas. No. 4,197, Abb. Adm. 529; 
Wilkinson v. Frasier, 4 Hsp. 182, 170 
Reprint 684. 


22. The:T. S.-H. 2; 15 FY. (2d) 7493; 
The Crusader, 6 F. Cas. No. 3,456, 1 
Ware 448; Duryee v. Elkins, 8 F. 
Cas. No. 4,197, Abb. Adm. 529. But 
see The Riby Grove, 2 W. Rob. 52, 
166 Reprint 675 (contra). And com- 
pare The Sydney Cove, 2 Dods. 11, 
165 Reprint 1396 (where it was con- 
tended that admiralty had no juris- 
diction of a suit for a share of prof- 
its, but the court disposed of such 
contention by deciding that the suit 
was merely for straight wages and 
therefore was within admiralty ju- 
risdiction). 


[a] Even though computations are 
necessary, admiralty will exercise ju- 
risdiction if no complicated account- 
ing is required. The I. S. BH, 2, 15 F. 
(2d) 749. 

Admiralty jurisdiction of: 

Claims for seamen’s wages generally 

see Admiralty § 85. 

Equity matters: 
Generally see Admiralty § 92. 
Accounting see Admiralty § 96. 


23. Joy v.. Allen, 13> Eo .Cas. No. 
(Ugo aon et rood, & M. 303 [aff 13 F-. 


time,?* upon the agreement, 4 against the persons 
or property liable.?> 


Claims of seamen to shares of prizes are within 
admiralty jurisdiction.?°® 


[§ 574] 2. Waiver. Under a stipulation in a con- 
tract for employment of fishermen to the effect that 

making payments shall not release the employer from 
liability for other sums due under the contract, a 
fisherman’s acceptance without protest of an amount 
tendered as final payment is not a waiver of ins 
right to any further sums due under the contract.? 


[§ 575] 3. Evidence. 
for the recovery of shares or lays due seamen, the 
usual rules?® apply with respect to the burden of 
proof,?® degree of proof,’® and the admissibility*? 
and sufficiency®? of evidence. 


In actions and proceedings 


1 


Cas. No. 7,235, 1 Sprague 130). 


[a] After liquidation, demand is 
not a condition precedent.—Wait v. 
Gibbs, 7 Pick. (Mass.) 146. 


24 j|Evans y. Bennett, 
300, 170 Reprint 964. 


25. See supra § 572. 


26. Keane v. The Gloucester, 2 
Dall. (U. S.) 36, 1 L. ed. 278; Mahoon 
v. The Glocester, 16 F. Cas. No. 8,970, 
Bee 395, 2 Pet. Adm. 403. 


27. Ahlquist v. Alaska-Portland 
Packers’ Assoc., 39 F. (2d) 348. 


28. See Admiralty §§ aay 260; and 
see Evidence 22 and 23 C. J. 


29. See cases infra aie note. 


[a] Offset.—The master has the 
burden of proving the correetness of 
slop chest charges claimed as an off- 
set to a fisherman’s compensation 
where the fisherman denies that the 
articles were furnished. The Hunter, 
47 Fed. 744. 


[b] Authority of fisherman’s dele- 
gate.—In a libel for a fisherman’s 
shares, the burden of proof rests on 
the employer to establish the author- 
ity of a fisherman’s delegate to waive 
contract payments. Ahlquist v. Alas- 
ka-Portland Packers’ Assoc., 39 F. 
(2d) 348. 


30. See case infra this note. 


[a] Preponderance of evidence is 
necessary to sustain the employer’s 
claim of offset. The Hunter, 47 Fed. 
744 (for slop chest charges). 


31. See cases infra this note, 


[a] Earnings.—Testimony show- 
ing February earnings is inadmissible 
in a libel for January earnings of the 
crew of a fishing vessel. ThelI. S. EH. 
20S Ee C2diyy adiO'te 


[b] Ownership may be proved by 
evidence other than the documents of 
the vessel. Wait v. Gibbs, 4 Pick. 
(Mass.) 297. 


{c] Terms of parol agreement.— 
Parol evidence is admissible to show 
the terms of a parol agreement made 
at the time of the discharge of the 


1 Campb. 


seamen. Shaw v. Mitchell, 2 Metce. 
(Mass.) 65. 
{d] UWsage.—Bradford v. Drew, 5 


Metec. (Mass.) 188. 
32. See case infra this note. 


[a] Notice.—Evidence was held 


For later cases, developments and changes in the law see Annotations, same title and section number, 


5 


i. 


ft 


§§ 576-580] 


[§ 576] 4. Measure of Damages. General rules*? 
apply with respect to the measure of damages.°* 


[§ 577] 5. Proceedings before Superintendent of 
Mercantile Marine.*® Under statutes empowering 
a superintendent of a mereantile marine office to 
adjudicate disputes of a specified character between 
fishermen and employer, it has been held that a 
deputy superintendent may adjudicate such dis- 
putes.2° The jurisdiction of the superintendent to 
adjudicate wage or share disputes under such stat- 
ute has been held not exclusive of court jurisdic- 
tion.8* 


[§ 578] R. Lien—1. In General. A sharesman is 
entitled to the usual maritime lien for seamen’s 
wages®® upon the ship,*® and upon the catch or cargo 
while on board,*® and until it has been sold pursu- 
ant to the articles.*? 


Where owner of ship engaged in fishing becomes 
bankrupt, the lien of seamen follows the proceeds of 
the fish into the hands of his assignees.*? 


[§ 579] 2. Time Lien Attaches. There is author- 
ity to the effect that a sharesman’s specific lien on 
the ship does not attach until the earnings have been 
ascertained and liquidated.*® : 


insufficient to prove due notice of 
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the catch as though they had to- [ce] 
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[§ 580] 8. Particular Statutory Liens. Statutes 
providing that when agreement is made for cod or 
mackerel fishing voyage, and the fish caught are sold 
by the owner after delivery to him for cure, the ship 
shall be lable to the sharesmen for a specified period 
thereafter, have been held inapplicable to fishermen 
shipping without a written agreement,** and to 
porgy fishermen*® and whalemen,‘® and not to confer 
a lien on the fish or their proceeds after delivery to 
the owner for the purpose of sale.** 


Under statutes giving lien for wages or shares to 
fishermen upon fish, oil, or produce or value thereof, 
“"f the same be in the possession of the hirer or em- 
ployer, or of any other person aware of or privy to 
the hiring or employing, or having notice of the 
claim,” whether the claim is due at or before the time 
of receiving such fish, oil, or produce or value there- 
of, or before paying the hirer or employer for the 
same,*® there may be three classes of receivers in 
whose hands the voyage is chargeable with a lien for 
fishermen’s wages or shares—to wit, the hirer or em- 
ployer,*® the supplying merchant,°° and a receiver 
of the voyage other than the supplying merchant.°+ 
It is essential to enforcement of the lien as against 
a third party that he should be chargeable with 
knowledge or notice of the hiring.®? Where there 
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plaintiff's employment as fisherman 
given the receiver of the voyage so 
as to render the latter liable for 
wages under statute. Goff v. Barron, 
4 Newfoundl. 286. 


Evidence as to wages generally see 
supra §§ 468-477. 


33. See Damages §§ 68-230. 


34. Lovrein v. Thompson, 
Cas. No. 8,557, 1 Sprague 355. 


35. Settlement of controversies by 
shipping commissioners see infra § 
ID; 


386. Mayhew v. Tripp, [1914] 2 K. 
B. 455. 


37. Sturley v. Powell, [1930] 1 K. 
B. 677 (the county court retains its 
prior jurisdiction over such disputes 
in the absence of statutory language 
expressly depriving it thereof). 


38. See supra §§ 486-547. 


39. The Georgiana, 245 Fed. 321, 
157 CCA 513; The Carrier Dove, 97 
Hed a1; +88 eCCAg is se.Crowell nv: 
Knight, 6 F. Cas. No. 3,445, 2 Lowell 
307; The Grace Darling, 10 F. Cas. 
No. 5,651, 2 Hask. 278. 


“These vessels are, for nearly the 
whole of the season, employed in 
cruising about on the high seas, up- 
on the coasts of Maine and Massa- 
chusetts, taking the fish in immense 
seines, and only returning to the 


ANS) 2B De 


shore to discharge at the oil factories 


the fish they may have caught. 
These services are, in the opinion of 
the court, clearly maritime; and un- 
til instructed to the contrary, I must 
hold that, whether they are rendered 
by the sharesmen, or by others of 
the crew who may be entitled to a 
fixed amount. as wages, they have 
in each case acquired the usual and 
ordinary maritime lien of the sea- 
man upon his vessel for his wages.” 
The Grace Darling, supra. 


[a] Serving on “quarter clear 
lay.”—The fact that the master, who 
is part owner of a fishing vessel, 
charters it from his codwners for 
a voyage on the “quarter clear lay,” 
and afterward engages a crew, agree- 
ing to give them the same share of 


gether chartered the vessel, does not 
deprive the seamen of their lien on 
the ship for the value of their share 
of the catch. The Carrier Dove, 97 
Medaeldi 38 CC ANTo. 


[b] Gien is that of creditor, and 
not that of a partner. Crowell v. 
er take 6 F. Cas. No. 3,445, 2 Lowell 


[ec] Existence of lien depends up- 
on the nature of the services and the 
locality in which they are rendered, 
and not upon the method of ascer- 
taining the amount of compensation 
to which the party may be entitled. 
The Grace Darling, 10 F. Cas. No. 
5,651, 2 Hask. 278. 


[d] Where vessel is merely loaned 
for use in connection with fishing of 
seamen employed by one other than 
the owner of such vessel, and the 
lay agreement makes no provision as 
to the use of such vessel, which is 
gratuitously furnished by one of the 
fishermen, laymen suing for their 
wages in the form of a share of the 
earnings are not entitled to a lien 
on the vessel. Morrissette v. The 
Maggie, 22 B. C. 424. 


40. The Georgiana, 245 Fed. 321, 


B20, lot CCAS) In res laow, 115 
F. Cas. No. 8,558, 2 Lowell 264; 
Crowell v. Knight, 6 KF. Cas. No. 


3,445, 2 Lowell 307. 


“Wor the value of their respective 
shares in the catch taken, upon a 
trip made upon terms like the above, 
the members of a fishing crew have 
a lien upon the vessel and the catch 
on board, corresponding to the lien 
of seamen shipped for hire in the 
ordinary way, for their unpaid wages 
against vessel, cargo and freight 
pending, so long as anything remains 
of either.” The Georgiana, supra. 


[a] Proof of custom that master 
should sell catch and. collect price, 
and that, in his absence, the crew 
should appoint one or more of their 
number to take his place, does not 
deprive the seamen of their lien. 
The Carrier Dove, 93 Fed. 978 [aff 
97 Fed. 111, 38 CCA 73]. 


[b] Fish.—Crowell v. Knight, 6 F. | 


Cas. No. 3,445, 2 Lowell 307. 


have a lien on the oil for their wages. 
The Antelope, 1 F. Cas. .No. 484, 1 
Lowell 130. To same effect Burr- 
Acai’ v. The Speedwell, 2 Hawaii 


41. The Antelope, 1 F. Cas. No. 
484, 1 Lowell 130; Hussey v. Fields, 
12 F. Cas. No. 6,947, 1. Sprague 394, 
396; In re Low, 15 F. Cas. No. 8,558, 
2 Lowell 264. 


“Although the seamen have no le- 
gal ownership in the oil, yet it is 
the fund, and the only fund, from 
which they are to be paid for their 
services, and they have a lien up- 
on it which will continue, until it 
shall have been sold by the owners, 
under the authority given by the ar- 
ticles.” Hussey v. Fields, supra. 


: py ayo statutory liens see infra 


42. In re Low, 15 F. Cas. No. 8,558, 
2 Lowell 264. 


43. Williams v. The Sylph, 29 F. 
Cas. No. 17,740. 


44. The Grace Darling, 10 F. Cas. 
No. 5,651, 2 Hask. 278; The Ianthe, 
12°>R. Cas. No. 6,992, 3 Ware 126: 


45. The Grace Darling, 10 F. Cas. 
No. 5,651, 2 Hask. 278. 


46. The Grace Darling, supra. 


47. Story v. Russell, 157 Mass. 
152, 31 NE 753. c 


48. See statutory provisions. 


bate: Parsons v. Fox, 8 Newfoundl. 


50. Parsons v. Fox, supra. 
51. Parsons v. Fox, supra. 


52. Antle v. Baine, 7 Newfoundl. 
99; Goff v. Barron, 4 Newfoundl. 286. 


[a] Where hiring takes place in 
Office of third party, as in the case 
of a supplying merchant, hiring in 
such place is of itself sufficient to 
charge him with notice of the hir- 
aug: Antle v. Baine, 7 Newfoundl. 
9:9? 


[b] Where hiring does not take 
place in office of third party, such 
as a Supplier or receiver of the voy- 


1066 [56 C.J.] 


is original privity to the hiring on the part of the 
supplier, the voyage affected by the lien is the entire 
produce coming into his hands during the season.°? 
Where the third party’s privity to, or knowledge of, 
the hiring occurs at a later period of the season, the 
voyage affected with a lien is so much as may have 
been received at the time of knowledge or notice,°>* 
or as may afterward find its way into his hands.®® 
A supplier must be held to have paid for the produce 
of the fishery when, after its being received, the 
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transactions.°® 


[§§ 580-582 


planter still remains in debt to him upon the season’s 
But a receiver, upon failure of the 
hirer, will still be liable pro rata to the extent of 
the voyage received for shares and wages of fisher- 
men of whose hiring it had knowledge.°* 


[§ 581] 4. Lay as Subject to Lien. 
tom or usage, the lay may be subject to a lien for 
supplies furnished the seamen during the voyage 
by the master.°® 


Under cus- 


XII. MAINTENANCE AND CURE OF DISABLED SEAMAN’*® 


{§ 582] A. In General. 


age, knowledge of the hiring must 
be brought home to him in some such 
definite way as to amount to notice: 
“It may be by orders on the supplier 
for goods or money, shewing on the 
face of them, or by circumstances 
connected with them, that the or- 
ders are in favor of an employee 
in the fishery. It may be by the 
men’s having accounts for the sea- 
son in the books of the merchant, 
It may be by the actual receipt of 
part of the voyage from the men 
by the receiver or his agents. It 
may be by communications from the 
hirer, or by notice or claim from 
'the men themselves at any period of 


the voyage.” Antle v. Baine, 7 New- 
foundl. 99, 102. 

53. Antle v. Baine, supra. 

54. Antle v. Baine, supra. 

55. Antle v. Baine, supra. 

56. Antle v. Baine, supra. 

57. <Antle v. Baine, supra. 


“The receiver will, upon the fail- 
ure of the hirer, be still liable pro 
rata to payment, to the extent of 
the voyage received, of the shares 
and wages of such fishermen as to 
whose hiring he was originally privy, 
and of such of whose employment 
notice has been given during the sea- 
son, but only to the extent of the 
voyage concurrently with such no- 
tice and subsequently received.” 
Antle v. Baine, 7 Newfoundl. 99, 103. 


58. Barney v. Coffin, 3 Pick. 
(Mass.) 115; Stuart v. Walsh, 1 New- 
foundl. 82. 


59. Expenses of return home see 
supra § 136. 


Right of wrongfully discharged 
seaman to recover for maintenance 
see supra § 104 text and note 64. 


60. U. S.—The Osceola, 189 U. S. 
158, 28 SCt 483, 47 L. ed. 760; Meyer 
v. Dollar SS. Line, 43 F. (2d) 425; 
The New Dawn, 36 F. (2d) 970; The 
Hanley, 29 F. (2d) 110; The Monte- 
zuma, 19 F. (2d) 355 [rev 15 F. (2d) 
580]; Morris v. U. S., 3 F. (2d) 588; 
Unica, v...U..S.,3287 Med. 1775, Bon- 
ham vy. Southern Menhaden Corp., 284 
Fed. 360; Manhattan Canning Co. v. 
Wilson, 217 Fed. 41, 133 CCA 433 
[aff 210 Fed. 898]; The Ticeline, 208 
Fed. 670 [aff sub nom. The Trans- 


fer No. 12, 221 Fed. 409, 1837 CCA 
207]; Wilson v. Manhattan Canning 
Co., 205 Fed. 996; The Mars, 145 


Fed. 446 [aff 149 Fed. 729, 79 CCA 
435]; The Matterhorn, 128 Fed. 863, 
63.CCA 331;' The @roop, 128 Fed. 
856, 638 CCA 584 [aff 118 Fed. 769]; 
The Troy, 121 Fed. 901; Whitney v. 
Olsen, 108 Fed. 292, 47 CCA 331; 
Gabrielson v. Waydell, 67 Fed. 342; 
The A. Heaton, 48 Fed. 592; The 


A seaman injured®° or 
falling sick®! while in the service of the ship®? is 
entitled to maintenance and cure. By “maintenance” 


supplying care 


Scotland, 42 Fed. 925; The City of 
Carlisle, 39 Fed. 807, 5 LRA 52; The 
Lizzie Frank, 31 Fed. 477; The W. 
L. White, 25 Fed. 503; The City of 
Alexandria, 17 Fed. 390; The Cen- 
tennial, 10 Fed. 397, 4 Woods 50; 
Longstreet v. The R. R. Springer, 


4 Fed. 671; Peterson v. The Chandos, 
4 Fed. 645, 6 Sawy. 554; The Ben 
Flint, 3 Fy Cas. No; 1,299, 1: Abb: 


126, 1 Biss. 562; Brown v. Overton, 
4 F. Cas. No. 2,024, 1 Sprague 462; 
Callon v. Williams, 4 F. Cas. No. 
2,324, 2 Lowell 1; Harden v. Gordon, 
11 F. Cas. No. 6,047, 2 Mason 541; 
Harris v. Capen, 11 F. Cas. No. 6,118; 
Holmes v. Hutchinson, 11 F. Cas. No. 
6,639, Gilp. 447. 


Hawaii—Lecoureier v. The Ha- 
waiian Isles, 3 Hawaii Fed. 101. 


Mass.—Danvir v. Morse, 139 Mass. 
323, 1 NE 123. 


N. Y.—Scarff v. Metcalf, 107 N. 
Wi cdl gla ING 0 On ol AOR Solis 
Petersen v. Swan, 50 N. Y. Super. 
46; Baggs v. Standard Oil Co., 
NYS 560. d 


Pa.—Holt v. Cummings, 
212, 48 AmR 199. 


Tex.—Flanagan v. Galey, (Civ. A.) 
13 SW (2d) 1118; C. Flanagan & 
Sons, Inc. v. Carken, (Civ. A.) 11 SW 
(2d) 392. 


Wash.—Sanders v. Stimson Mill 
Co., 32 Wash. 627, 73 P 688, 34 Wash. 
357, 75 P 974. 


Eng.—Hedley v. Pinkney, etc., SS. 
Co., [1894] A. C. 222. 


“The relation of a seaman to his 
vessel createS a personal indenture, 
establishing .rights for maintenance 
and cure in case of personal injury.” 
The Montezuma, 19 F. (2d) 355, 356 
[rev 15 F. (2d) 580]. 


[a] “It is the law of the sea that 
recovery may be had for wages, main- 
tenance, and expenses of cure by a 
seaman injured on a vessel in the 
service of which he is engaged.” Sor- 
enson vy. Alaska SS. Co., 2438 Fed. 280, 
282 [aff 247 Fed. 294, 159 CCA 388]. 


61. Meyer v. Dollar SS. Line, 43 
F, (2d) 425; Cresci v. Standard Fish- 
eries, 7 F. (2d) 378 [quot Cyc]; Pa- 
cific Mail SS. Co. v. Lucas, 264 Fed. 
627 [certiorari granted 254 U. S. 627 
mem, 41 SCt 64 mem, 65 L. ed. 446 
mem, and aff 258 U. S. 266, 42 SCt 308, 
66 L. ed. 614]; The Alector, 263 Fed. 
1007; McGuire v. Mutual Transit Co., 
257 Fed. 360; Gabrielson v. Waydell, 
67 Fed. 342; The Forest, 9 F. Cas, 
No. 4,936, 1 Ware 429; Harden v. 
Gordon, 11 F. Cas. No. 6,047, 2 Mason 
541; The Nimrod, 18 F. Cas. No. 10,- 
267, 1 Ware 1 [cit Laws of Oleron 
art 7; Laws of the Hanse Towns art 


102 Pa. 


is meant food and lodging,** and the word “cure” is 
used in its original®+ sense of care.%° 


The duty of 
and maintenance rests upon the 


45; Laws of Wisbuy art 19]; Rich- 
ardson v. Juillette, 20 F. Cas. No. 11,- 
784; Swift v. The Happy Return, 23 
F. Cas. No. 13,697, 1° Pet. Adm, 253; 
Moseley v. Scott, 3 Oh. Dec. (Reprint) 
449, 5 AmLReg 599; Flanagan v. Ga- 
ley, (Tex. Civ. A.) 18 SW (2d) 1118; 
C. Flanagan & Son v. Carken, (Tex. 
Civ. A.) 11 SW (2d) 392. 


[a] Reasons for rule.—‘‘Seamen 
are by the peculiarity of their lives 
liable to sudden sickness from change 
of climate, exposure to perils, and ex- 
hausting labor. They are generally 
poor and friendless, and acquire hab- 
its of gross indulgence, carelessness, 
and improvidence. If some provision 
be not made for them in sickness at 
the expense of the ship, they must 
often in foreign ports suffer the ac- 
cumulated evils of disease, and pov- 
erty, and sometimes perish from the 
want of suitable nourishment. Their 
common -earnings in many instances 
are wholly inadequate to’provide for 
the expenses of sickness; and if lia- 
ble to be so applied, the great motives 
for good behavior might be ordinari- 
ly taken away by pledging their fu- 
ture as well as past wages for the re- 
demption of the debt. In many voy- 
ages, particularly those to the West 
Indies, the whole wages are often in- 
sufficient to meet the expenses occa- 
sioned by the perilous diseases of 
those insalubrious climates. On the 
other hand, if these expenses are a 
charge upon the ship, the interest of 
the owner will be immediately con- 
nected with that of the seamen. The 
master will watch over their health 
with vigilance and fidelity. He will 
take the best methods, as well to 
prevent diseases, as to ensure a 
speedy recovery from them. He will 
never be tempted to abandon the sick 
to their forlorn fate; but his duty, 
combining with the interest of his 
owner, will lead him to succor their 
distress, and shed a cheering kindness 
over the anxious hours of suffering 
and despondency. Beyond this, is the 
great public policy of preserving this 
important class of citizens for the 
commercial service and maritime de- 
fence of the nation.” Harden v. Gor- 
Gos 11 F. Cas. No. 6,047, 2 Mason 541, 
549. 


62. “In service of the ship” sce in- 
fra § 584. 


63. Morris v. U. S., 3 F. (2d) 588; 
The Bouker No. 2, 241 Fed. 831 [cer- 
tiorari den sub nom, Jones v. Bouker 
Contracting Co., 245 U. S. 647 mem, 
38 SCt 9 mem, 62 L. ed. 529 mem]. 


64 The Mars, 149 Fed. 729, 79 CCA 
435; The Atlantic, 2 F. Cas. No. 620, 
Abb. Adm. 451. 


65. Morris v. U. S., 3 F. (2d) 588; 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 582-584] 


ship,*® the owner,®? and the master.®® 


Right not statutory. The seaman’s right to main- 
tenance and cure is not created by federal statute,°° 
but arises from general admiralty’? or maritime?! 


law. 


Legally implicit in contract. The right to main- 
tenance and cure arises out of the contract of serv- 
ice,’? but is not fixed thereby,** being incorporated 
in the contract by rule of maritime law.74 


Right is as old as maritime law itself, and has 
been recognized under the laws of various times and 


5 


peoples.’ 


[§ 583] B. Right as Dependent. 


The Bouker No. 2, 241 Fed. 831 [cer- 
tiorari dén sub nom. Jones v. Bouker 
Contracting Co., 245 U. S. 647 mem, 
38 SCt 9 mem, 62 L. ed. 529 mem]; 
The Mars, 149 Fed. 729, 79 CCA 435. 


[a] Not positive healing.—‘‘The 
term cure was probably employed 
originally in the sense of taken charge 
or care of the disabled Seaman, and 
not in that of positive healing.” The 
ean, 2 F. Cas. No. 620, Abb. Adm. 


Character, extent, and duration of 
care required see infra §§ 592-597. 


66.. Unica v. U.S. 287 Wed. 17%, 
178; McGuire v. Mutual Transit Co., 
257 Fed. 360. 


“The ship owes the seaman the 
duty of maintenance and care.” Uni- 
Can voeU. Si, Supra; 


67. The Iroquois, 194 U. S. 240, 24 
SCt 640, 48 L. ed. 955; Unica v. U. S., 
287 Fed. 177; The C. S. Holmes, 220 
Bed! 273, 136 CCA’ 289; Baggs ‘v. 
Standard’ Oil Co., 180 NYS 560; Flan- 
agan v. Galey, (Tex. Civ. A.) 13:-SW 
(2d) 1118; C. Flanagan & Sons, Inc. 
Sos cane (Tex. Civ. A.) 11 SW (2d) 


68. _ Unica v. U.; S.,-287 Fed. 177, 
180; McGuire v. Mutual Transit Co., 
257 Fed. 360; Flanagan v. Galey, (Tex. 
Civ. A.) 13 SW (2d) 1118; C. Flana- 
gan & Sons, Inc. v. Carken, (Tex. Civ. 
ADOLL GSW (2d)-.392. 


“The relation of master and sea- 
man puts an absolute duty on the 
master to look after the health and 
comfort of an injured seaman.” Uni- 
ca v. U. S., supra. 


Persons liable for: 

Damages for improper treatment see 
infra § 626. 

Expenses of maintenance and cure 
see infra § 620. 


69. Great Lakes SS. Co. v. Geiger, 
261 Fed, 275. 


70. The New Dawn, 36 F. (2d) 970; 
Great Lakes SS. Co. v. Geiger, 261 
Fed. 275. 


71. Wilson v. Manhattan Canning 
Co., 205 Fed. 996. 


72. Cresci v. Standard Fisheries, 
7 F. (2d) 378; The Hanna Nielsen, 
273 Fed. 171 [mod 267 Fed. 729 and 
certiorari dism sub nom. Tolo v. The 
Hannah Nielson, 257 U. S. 651 mem, 
42 SCt 53 mem, 66 L. ed. 417 mem, 
and certiorari den 257 U.'S. 653 mem, 
42 SCt 93 mem, 66 L. ed. 418 mem]; 
Harden v. Gordon, 11 F. Cas. No. 6,047, 
2 Mason 541, 543; Flanagan v. Galey, 
(Tex. Civ. A.) 13 SW CZ) LTT SiC 
Flanagan & Sons, Ine. v. Carken, (Tex. 
Civ. A.) 11 SW (24) 392. 

“Tt constitutes, in contemplation of 


law, a part of the contract for wages, 
and is a material ingredient in the 
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be cured at the 
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Origin of Disability7*—1. In General. The right of 
a seaman disabled while in the service of the ship, 
being contractual in nature,’ it arises even though 
no one was at fault in causing the disability.*® 


[§ 584] 2. In Service of Ship. In connection with 
the rule that a seaman is entitled to maintenance 
and cure for disability suffered in the service of 
the ship,’® it has been stated that the seaman can 
recover only for disability originating while he is 
attached to the ship.*° 


In other words, the title to 
expense of the ship is coextensive 


with service in the ship.*t A seaman is in the “serv- 


ice of the ship” while under the power and authority 


upon Cause or | of its officers,*? 


compensation for the labor and serv- 
ices of the seamen.” Harden v. Gor- 
don, supra. 


[a] “It is a part of the maritime 
hire and reward, constituting an es- 
sential term in the contract.” Hard- 
en v. Gordon, 11 F. Cas. No. 6,047, 2 
Mason 541, 547. 


Laas The Cliftwood, 280 Fed. 726, 
74 The Cliftwood, supra. 


“This right to maintenance and cure 
is one not fixed by the contract at all, 
because it is never mentioned in the 
contract, but is one developed by the 
admiralty courts out of the relation 
existing between the ship and the sea- 
men.” The Cliftwood, supra. 


[a] “A fundamental doctrine ap- 
plicable to mariners’ contracts, and 
one regarded in the maritime law as 
forming a part of the contract, is the 
right of seamen to be. cured at the 
expense of the ship, of sickness or in- 
jury received in the ship’s service.” 
The Atlantic, 2 F. Cas. No. 620, Abb. 
Adm. 451, 476. 


75. See cases infra this note. 


[a] Even before Christian era, the 
principle that a seaman is entitled to 
maintenance and care when disabled 
in the ship’s service was embodied 
in maritime law, as shown in a com- 
pilation of the laws of the Rhodians. 
The Forest, 9 EF. Cas. No. 4,936, 1 
Ware 429, 


{[b] All maritime nations impose 
upon the ship the duty to provide 
proper medical treatment and attend- 
ance for seamen falling ill or injured 
in her service. The Iroquois, 194 U. 
S. 240, 24 SCt 640, 48 L. ed. 955; The 
Pochasset, 295 Fed. 6. 


[ec] European nations generally.— 
(1) “This principle, which makes the 
expenses of the sickness of any of 
the crew a charge on the vessel, is 
adopted as customary law, or incor- 
porated in their maritime codes by 
nearly every nation of Hurope.”’ The 
Forest, 9 F. Cas. No. 4,936, 1 Ware 
429, 431. (2) “The positive ordinanc- 
es of the principal maritime nations 
expressly make these expenses a 
charge upon the ship. This is cer- 
tainly the law of France, Denmark, 
Sweden, the Hanse Towns, Prussia, 
Holland, and probably of the Italian 
states.” Harden v. Gordon, 11 F. 
Cas. No. 6,047, 2 Mason 541, 548. 


[ad] “Under the laws of Wisbuy, 
if injured on shore in the master’s 
or ship’s service, he was entitled to 
maintenance and cure, and, no doubt, 
if injured while off duty aboard ship, 
the same rule applies.” Meyer v. 
Dollar SS. Line, 43 F. (2d) 425, 426. 


[e] “Under the modern French 
Commercial Code (article 262), and 
in the United States, a seaman is 


and the right to maintenance and 


entitled to wages and medical treat- 
ment, if. sick, during the voyage, or 
injured in the ship’s service.” Meyer 
eee SS. Line, 43 F. (2d) 425, 


76. Loss of right by subsequent 
conduct see infra. §§ 608-610. 


77. See supra § 582 text and notes 
72-74. 
78. Cresci v. Standard Fisheries, 


7 EF. (2d) 378 [quot Cyc]; Brown v. 
The Bradish Johnson, 4 F. Cas. No. 
1,992, 1 Woods 301; Jackson v. The 
Fleta, 13 F. Cas. No. 7,135. 'See Cu. 
Flanagan & Sons, Inc. v. Carken, (Tex. 
Civ. A.) 11 SW (2d) 392, 393 (where 
maintenance and cure were denied an 
injured stevedore on the ground that 
he was not a seaman, but waere the 
court said by way of dictum: “In 
admiralty, a seaman is not entitled to. 
recover an indemnity for the negli- 
gence of the master or any member 
of the crew, but is entitled to main- 
tenance and cure, whether the inju- 
ries were received by negligence or 
accident’). 


Employer’s freedom from fault see 
infra § 591. 


“Seaman’s fault see infra §§ 589, 590. 
79. See supra § 582. 


80. The Atlantic, 
620, Abb. Adm. 451, 479 


“As to the period within which the 
injury must have been received, or 
the sickness incurred. The ship can 
only be held liable for those events 
occurring whilst the mariner is at- 
tached to her.” The Atlantic, supra. 


81. Reed v. Canfield, 20 F. Cas. No. 
11,641, 1 Sumn. 195, 198. 


“It is the benefit from the service, 
which constitutes the groundwork of 
the claim.”’ Reed v. Canfield, supra. 


82. The Bouker No. 2,241 Fed. 831, 
154 CCA 533 [mod 231 Fed. 254, and 
eertiorari den sub nom. Jones v. Bou- 
ker Contracting Co., 245 U. S. 647 
mem, 38 SCt 9 mem, 62 L. ed. 529 
mem]; Ringgold v. Crocker, 20 F. Cas. 
No. 11,843, Abb. Adm. 344, 


“A seaman ‘falls sick, or is wound- 
ed, in the service of the ship,’ if such 
misfortune attacks him while he is 
attached to the ship as part of her 
crew.” The Bouker No. 2, 241 Fed. 
831, 833, 154 CCA 533 [certiorari den 
sub nom. Jones v. Bouker Contract- 
ing Co., 245 U. S. 647 mem, 38 SCt & 
mem, 62 L. ed. 529 mem]. 


[a] In judgment of law (1) a sail- 
or must be deemed in the service of 
the ship while under the power and 
authority of its officers; and he is 
entitled to be cured at the expense of 
the ship of any injury received by him 
in executing an improper order, or 
inflicted upon him directly by the. 
wrongful violence of an officer of the 


2 F. Cas. No. 


1068 [56 C.J.] 


cure for disabilities incurred while in its service is 
not confined to disabilities arising from acts done 
for the ship’s benefit®* nor in the actual perform- 
ance of duty.°* But aseaman is not entitled to main- 
tenance and cure for injuries sustained as the result 
of an unlawful assault on the master,®® nor from in- 
juries resulting from a lawful but unauthorized 
physical contest with a fellow seaman.®® 


{§ 585] 3. Time When Disability Originated—a. 
A seaman is entitled to 
maintenance and cure for disability arising from 
an injury sustained after going aboard as a member 
of the crew but before signing articles.” 


[§ 586] b. After Commencement of Voyage. 
seaman injured after the voyage has commenced, but 
before the ship has left port, is entitled to mainte- 


Before Signing Articles. 


nance and cure.®§ 
[§ 587] c. After Discharge. 


ship in the exercise of his authority 
as officer to punish him. Ringgold v. 
Crocker, 20 F. Cas. No. 11,8438, Abb. 
Adm. 344. (2) Thus, where a second 
mate was called on by the mate to 
help in suppressing a serious riot on 
board a ship lying at the wharf ina 
foreign port, and took a loaded pistol 
which the mate warned him not to 
use, and in the scuffle the pistol was 
accidentally discharged and wounded 
the second mate himself, it was held 
he was wounded in the service of the 
ship. Callon v. Williams, 4 F. Cas. 
No. 2,324, 2 Lowell 1. 


83. Ringgold v. Crocker, 20 F. Cas, 
No. 11,8438, Abb. Adm. 344, 


84. The Bouker No. 2, 241 Fed. 831, 
154 CCA 533 [mod 231 Fed. 254, and 
certiorari den sub nom. Jones v. Bou- 
ker Contracting Co., 245 U.S. 647 mem, 
38 SCt 9 mem, 62 L. ed. 529 mem]; 
Ringgold v. Crocker, 20 F. Cas. No. 
11,843, Abb. Adm. 344. 


“Tt is not necessary that the wound 
or illness should be directly caused 
by some proven act of labor; it is 
enough that he was, when incapaci- 
tated, subject to the call of duty as 
a seaman, and earning wages as 
such.” The Bouker No. 2, 241 Fed. 
831, 838, 154 CCA 533 [certiorari den 
sub nom, Jones v. Bouker Contract- 
ing Co., 245 U. S. 647 mem, 88 SCt 
9 mem, 62 L. ed. 529 mem]. 


85. Pasquoin v. The David Evans, 
3 Hawaii Fed. 612, 615, 616 (where it 
also appeared that the injuries were 
slight and the claim for maintenance 
and cure was deemed ‘“‘too trivial to 
merit consideration.’’). 


“As to the maintenance and medi- 
cal expenses. Counsel for the libelant 
cites numerous cases to the effect 
that where a seaman is injured while 
in the service of the ship he is enti- 
tled to be maintained, cared for, and 
attended at the expense of the vessel. 
_The proposition is well established 
in admiralty law. It cannot, however, 
be successfully contended that in 
committing the malicious assault on 
the captain of the schooner the libel- 
ant was acting in the service of the 


ship.” Pasquoin v, The David Evans, 
supra. 
86. Meyer v. Dollar SS. Line, 43 


F. (2d) 425. 

[a]. Friendly scufile—A seaman 
injured as the result of a friendly 
scuffle with a fellow seaman while 
aboard ship and off duty, and while 
acting without consent or knowledge 


Maintenance and 
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cure may be recovered for an injury sustained aft- 
er discharge but before leaving the ship.*® But where 
the disability arises after the seaman has not only 
received his discharge, but has also left the ship, there 
is ordinarily no right to maintenance and cure.®°® 


Result of cause preceding discharge. 
may recover for maintenance and cure of a dis- 
ease incapacitating him after discharge if it was 
proximately caused by maltreatment of an injury 
received while in service,®! but not if such proxi-- 
mate relation is not shown.®” 

[§ 588] 4. Disability Sustained Ashore. If a sea- 
man is in fact upon the service of the ship while 
ashore, he is entitled to maintenance and cure for 
disability originating while he is ashore.?% 


[§ 589] 5. Fault of Seaman—a. Injury. Negli- 


A seaman 


gence of the seaman causing his injury will not de- 


of the ship’s officers, is not entitled 
to maintenance and cure, and expenses 
of hospital treatment for an injury 
so incurred may properly be deduct- 
ed from his wages in an action to re- 
cover wages. Meyer v. Dollar SS. 
Line, 438 F, (2d) 425. 


87. The Vestris, 252 Fed. 201. 


[a] Ship still in port.—Where li- 
belant was injured after being a mem- 
ber of the vessel’s crew for several 
days but before articles had been sign- 
ed and the ship had left port, he was 
entitled to recover what he had spent 
for maintenance and cure and wages 
for two weeks, such period being suf- 
ficient to enable him to seek a new 
place. The Vestris, 252 Fed. 201. 


88. Wilson v. Manhattan Canning 
Co., 210 Fed. 898 [aff 217 Fed. 41, 133 
CCA 3327. 


89. The Michael Tracy, 
680, 681. 


“The obligation of the ship to fur- 
nish maintenance and cure attaches 
to accidents which happen in the brief 
interval between the time a seaman 
is paid off and formally discharged 
and the subsequent time at which, in 
ordinary course, he actually gets 
physically away from her.” The 
Michael Tracy, supra, 


[a] While climbing down side of 
vessel libelant broke his arm due to 
the fall of an insecure ladder to the 
dock, and was entitled to maintenance 
and cure even though the accident oc- 
curred after he had been paid off and 
discharged, The Michael Tracy, 295 
Fed. 680. 


90. Lombard SS. Co. v. Anderson, 
184 Fed. 568, 67 CCA 4382. 


Disability arising after, but caused 
by, acts preceding discharge see infra 
text and notes 91, 92. 


91. Morris v. U. S., 3 F. (2d) 588, 


92. Morris v. U. S., supra, 


“He was entitled to maintenance 
and cure while sick with hernia, and, 
of course, the same would be true of 
his illness from thrombosis, if it 
were established with reasonable cer- 
tainty that the injury or maltreatment 
on shipboard was a competent pro- 
ducing cause thereof. However, the 
medical testimony does not warrant 
the claim of the appellant that the 
thrombosis resulted from _ either. 
That testimony establishes that the 
mere position the patient assumed 


295 ed. 


prive him of the right to maintenance and cure,®* 


during the period of his confinement 
would not cause thrombosis, unless 
during that time he had received 
some trauma or contusion of the 
thigh, which later led on to the for- 
mation of a thrombus. It was testi- 
fied that the thrombus occurred a 
month later.” Morris v. U. S., supra. 


93. Reed v. Canfield, 20 F. Cas. No. 
11,641, 1-Sumn, 195. 


[a] “The 18th Article of the Laws 
of Wisbuy expressly declares, ‘that a 
mariner, being ashore in the master’s 
or the ship’s service, if he should 
happen to be wounded, he shall be 
maintained and cured at the charge of 
the ship.’” Reed v. Canfield, 20 F. 
Cas. No. 11,641, 1 Sumn. 195, 198. 


94. John A. Roebling’s Sons Co.'v. 
Erickson, 261 Fed. 986; Sorensen v. 
Alaska SS. Co., 243 Fed. 280 [aff 247 
Fed. 294, 159 CCA 388]; The Mars, 
149 Fed. 729, 79 CCA 435 [aff 138 Fed. 


941, 145 Fed. 446]; The Chico, 140 
Fed. 568; Davidson y. The City of 
St. Louis, 56 Fed. 720; Paulson vy. 


The Governor Ames, 55 Fed. 327; The 
City of Carlisle, 39 Fed. 807, 5 LRA 
52; The Wanderer, 20 Fed. 140; The 
City of Alexandria, 17 Fed. 390; Pe- 
terson v. The Chandos, 4 Fed. 645, 6 
Sawy. 544; The Ben Flint, 3 F. Cas. 
IN0.94;299, 64 .Abb2 2265.4 Biss 562. 
Reed v. Canfield, 20 F. Cas. No. 11,- 
641, 1 Sumn. 195 [aff 5 F. Cas. No. 
2,881]; Lecoureier v. The Hawaiian 
Isles, 3 Hawaii Fed. 101; Donovan v. 
nes Willis A. Holden, 2 Hawaii Fed. 


“His freedom from liability for his 
own negligence is not a question of 
remedy at all, but an essential part 
of the status of the seaman and of the 
relation of master and seaman.’ 
John A, Roebling’s Sons Co. v. Erick- 
son, 261 Fed. 986,'987. 


[a] It is “a well established rule 
that a seaman injured in the service of 
the/ship, even though such injury be 
the result of ordinary negligence on 
his part, is entitled to be taken care 
of at the expense of the vessel until 
the end of the voyage and longer if 
necessary to effect a cure, so far as it 
can be done by the use of ordinary 
medical means.”  Lecoureier vy. The 
Hawaiian Isles, 3 Hawaii Fed. 101, 
102. 


[b] At least in absence of gross 
negligence on the part of the injured 
seaman, he is entitled to maintenance 
and cure despite the fact that injury 
resulted from his own ‘negligence. 
The C. S. Holmes, 209 Fed. 970. " 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 589-592] 


nor does he lose such right merely because guilty 
of a violation of the shipping articles which would 
have justified his discharge.°® But a seaman is not 
entitled to maintenance und cure for an injury re- 
sulting from his own willful misconduet.°® 


[§ 590] b. Sickness. A seaman is not entitled to 
maintenance and cure for disability arising from 
disease caused by his own fault®? or vice,®® nor when 
being in a diseased state he ships as an able seaman.°® 


Disregarding doctor’s advice. Expenses proximate- 
ly resulting from disregard of his physician’s ad- 
vice are not a proper item of recovery. 

[§ 591] 6. Employer’s Freedom from Fault. Al]- 


though such matters may preclude recovery for in- 
demnity for injury,? a seaman disabled in the serv- 
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seaworthiness of the vessel,? nor to negligence of his 
employer,* or was proximately caused by the negli- 
gence of a fellow servant.° But any liability be- 
yond the expense of maintenance and cure must be 
predicated upon fault of the employer.® 


[§ 592] C. Character and Extent of Care and 
Maintenance Required—l. In General. A disabled 
seaman is entitled to sustenance and attendance of 
a suitable character,” which means everything rea- 
sonably possible and necessary to his maintenance 
and cure,® and comfort, under the particular cir- 
cumstanees involved.!° Where the nature of his dis- 
ability is such as to require it, and the circumstances 
reasonably permit, he should be relieved from duty,+* 
moved to more comfortable quarters,+? brought suit- 
able food,'? and receive nursing!* and medical treat- 


ice of the ship is entitled to maintenance and cure 
even though his injury cannot be attributed to un- 


[ec] Exploding lantern.—A seaman 
injured in the service of the ship is 
entitled to maintenance and cure 
even though his injury resulted from 
his own negligence in going into a 
small hole in the coal bunker with a 
lighted lantern which exploded from 
coal gas. Sorensen v. Alaska SS. Co., 
243 Fed. 280 [aff 247 Fed. 294, 159 
CCA 388]. 


[d] Sole cause.—“By the maritime 
law, the mere ordinary negligence of 
the seaman, though that be the sole 
cause of the accident, makes no dif- 
ference in his right to be cured at 
the ship’s expense.” The City of 
Alexandria, 17 Fed. 390, 396. 


95. Manhattan Canning Co. v. Wil- 
son, 217 Fed. 41, 133 CCA 322 [aff 210 
Fed. 898]. ° 


[a] Drunkenness.—‘‘The appellee 
on the day before the accident had 
brought aboard five gallons of whis- 
ky, and the appellant contends that 
thereby he violated the provision of 
the shipping articles that no grog was 
allowed, ‘and none to be brought on 
board by the crew,’ and that he was 
drunk at the time of the accident, 
and the appellant cites cases to the 
proposition that a seaman may be dis- 
charged for drunkenness in the home 
port before the voyage has begun. 
But the evidence shows that the mas- 
ter-overlooked the appellee’s breach 
of the shipping articles in bringing 
the liquor aboard, and promptly con- 
fiscated the whisky, and that the ap- 
pellee was not discharged, although 
another cook was employed to take 
his place before the vessel left the 
harbor. Nor are we convinced that 
the court below and the commission- 
er erred in concluding upon the evi- 
dence that the appellee was not drunk, 
or appreciably under the influence of 
liquor, at the time of the accident.” 
Manhattan Canning Co. v. Wilson, 217 
Fed. 41, 42, 138 CCA 322. 


96. Meyer v. Dollar SS. Line, 43 F. 
(2d) 425. 
[a] Injured in scuffle with ship- 


mate while off duty and acting in fun 
but without knowledge or consent of 
the ship’s officers. Meyer v. Dollar 
SS. Line, 43 F. (2d) 425. 


[b] “By article VI of the Rules of 
Oleron, a sailor injured by his own 
willful misconduct could not be cured 
at the expense of the ship, and might 
be discharged.” prey ee Vv. Densx SS. 
Line, 43 F. (2d) 4 


97. Johnson v. ae 13 EF. Cas. 
NO: ) 7,390," 1 Sprague* 67; “Pierce ‘v. 
pi dah 19 F. Cas. No. 11,145, Gilp. 


ment.?® 


98. The Alector, 263 Fed. 1007, 
1008; Chandler v. The Annie Buck- 
man, 5 F. Cas. No. 2,591a; Pierce v. 
Peston, LOWE UCAS. NOs df 1FLA5 An Gilp: 
oo. 


“The right to cure does not include 
liability for disease arising from their 
own vices or gross acts of indiscre- 
tion.” The Alector, supra. 


99. Chandler v. The Annie Buck- 
man, 5 F. Cas. No. 2,591a. 


1. Richardson v. The Juillette, 20 
F. Cas. No. 11,784, 2 NJLegObs 23. 


{a] Using wounded foot contrary 
to doctor’s orders.—Richardson  v. 
The Juillette, 20 F. Cas. No. 11,784, 2 
NJLegObs 23: 


2. Right to indemnity for injury as 
affected by: 
Fellow servant doctrine see infra § 
665. 


Negligence of employer see infra § 
634, 


Seaworthiness of vessel see infra § 
650. 


3. The New Dawn, 36 F. (2d) 970. 


fa] Burns.—Where seamen sleep- 
ing in the forecastle were awakened 
by fire, and a libelant burned before 
getting out sued for damages for al- 
leged unseaworthiness of the ship in 
not providing a fire extinguisher, the 
fact that absence of a fire extin- 
guisher was not, under the facts, the 
proximate cause of his injury pre- 
vented recovery of indemnity for in- 
juries arising from unseaworthiness, 
but did not preclude recovery for 
maintenance and cure, to which libel- 
ant was entitled irrespective of his 
right to compensation for the injury. 
The New Dawn, 36 F. (2d) 970. 


4 Sorensen v. Alaska SS. Co., 243 
Fed. 280 [aff 247 Fed. 294, 159 CCA 
388]; The C. S. Holmes, 209 Fed. 970. 


5. The Charles H. Klinck, 172 Fed. 
1019; Lecoureier v.' The Hawaiian 
Isles, 3 Hawaii Fed. 101. 


[a] Accident resulting from mate’s 
negligent operation of winch.—The 
Charles H. Klinck, 172 Fed. 1019. 


Negligence of disabled seaman see 
supra §§ 589, 590. 

6. .The C. S. Holmes, 209 Fed. 970. 

Damages for: 
Improper treatment see infra § 626. 
Personal injury under: 


gener ae maritime law see infra § 
Statutory prey stons see passim in- 
fra §§ 637-728. 


7 Harden vy. Gordon, 11 F. Cas. 


The employer is under a duty to provide 
ordinary,'® and. reasonable,** 


but not extraordi- 


No. 6,047, 2 Mason 541. 


Sa. Ce Flanagan & Sons, Inc. 
oem (Lexe iCivieAn meld ‘SW (2a) 
J 

9. The M. E. Luckenbach, 174 Fed. 
265 [aff 178 Fed. 1004, 101 CCA 663]. 


10. The Van der Duyn, 261 Fed. 
887 [rev 251 Fed. 746]; The Bouker 
No. 2, 241 Fed. 831, 154 CCA 533 [mod 
231 Fed. 254, and certiorari den sub 
nom. Jones v. Bouker Contracting Co., 
245 U. S. 647 mem, 38 SCt 9 mem, 62 
L. ed. 529 mem]. 


[a] “The limits of cure or care as 
to the kind of treatment . tS 
always depend on the facts of each 
particular case.” The Bouker No. 2, 
241 Fed. 831, 835, 154 CCA 533 [cer- 
tiorari den sub nom. Jones v. Bouker 
Contracting Co., 245 U. S. 647 mem, 38 
SCt 9 mem, 62 L. ed. 529 mem]. 


Hei Morris v. U. S., 3 F. (2d) 588, 


“During the time of his illness on 
the voyage to New York, which lasted 
from November 7th to December 19th, 
about five weeks, the appellant should 
have been relieved from duty and at 
the same time received medical atten- 
tion.” Morris v. U. S., supra. 


12. The M. EH. Luckenbach, 174 
eet 265 [aff 178 Fed. 1004, 101 CCA 


13. The M. EB. Lek énbaen supra. 


14. Whitney v. Olsen, 108 Fed. 292, 
47 CCA 331; The Atlantic, 2 F. Cas. 
No. 620, Abb. Adm. 451; Harden v. 
Pn 11 F. Cas. No. 6,047, 2 Mason 


[a] 
v. Gordon, 
Mason 541. 


15. Morris v..U. S., 3 Fo (2d) 588; 
McGuire v. Mutual Transit Co., 257 
Fed. 360; The Atlantic, 2 F. Cas. No. 
620, Abb. Adm. 451. 


“The general principle is well set- 
tled that an injured seaman is entitled 
to receive at the expense of the ves- 
sel proper medical or surgical atten- 
tion if ill or injured while in the serv- 
ice of the ship.” Wittekoppe v. New 
York, etc., SS. Co., 189 Fed. 920, 921. 


16. The Pochasset, 295 Fed. 6 [aff 
281 Fed. 874]; The Kenilworth, 144 
Fed. 376, 75 CCA 314, 4 LRANS 49, 7 
AnnCas 202 [certiorari den 202 U. 8S. 
eee 26 SCt 764 mem, 50 L. ed. 


17. The Van der Duyn, 
887 [rev 251 Fed. 746]. 


[a] Requirement of ship is to give 
reasonable medical treatment under 
all the circumstances to an injured 


Even while ashore.—Harden 
11. (Wn. Caste Nox, 62047, 902 


261 Fed. 
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nary,'® medical care.1® 


[§ 593] 2. Treatment by Physician?°—a. In Gen- 
Where the disability requires it and the eir- 
cumstances permit, the employer should furnish a 
sick or injured seaman with treatment by a physician 
But this duty does not impose an 
obligation to pay for extraordinary operating fees,?? 
nor for operations not reasonably likely to effect a 
eure,?* nor for a further operation rendered neces- 
sary by the fault of libelant in disregarding the doc- 


eral. 


or surgeon.” 


tor’s orders.?# 


After seaman has been furnished with suitable phy- 
sician, he cannot hire another and different physi- 


cian at the ship’s expense.*° 


[§ 594] b. Care and Competence of Attending 
The employer is under a duty to use 
reasonable care and diligence in providing a physi- 


Physician. 


seaman. The Van der. Duyn, 261 Fed. 
887 [rev 251 Fed. 746]. 


18. The Bouker No. 2, 241 Fed. 831, 
154 CCA 533 [certiorari den sub nom. 
Jones v. Bouker Contracting Co., 245 
U. S. 647 mem, 38 SCt 9 mem, 62 L. ed. 
529 mem]; The C. S. Holmes, 209 Fed. 
970; In re Mars, 145 Fed. 446 [aff 149 
Fed. 729, 79 CCA 435]. 


[a] Rule stated.—The seaman is 
entitled to recover only for treatment 
so far as ordinary medical means ex- 
tend, not-for extraordinary treatment 
or for attention which he himself 
could give. In re Mars, 145 Fed. 446 
[aff 149 Fed. 729, 79 CCA 435]. 


19. Hospitalization see infra § 595. 


Services of physician or surgeon see 
infra §§ 593, 594. 


20. Employer’s duty to provide 
physician aboard ship see infra § 598. 


Reliance on physician’s advice see 
infra § 605. 


21. The Governor, 230 Fed. 857; 
Wittekoppe v. New York, etc., SS. Co., 
189 Fed..920; The M. E. Luckenbach, 
174 Fed. 265 [aff 178 Fed. 1004, 101 
CCA 663). 


[a] Broken wrist should be set by 
a competent surgeon rather than by 
the master, and failure to furnish a 
seaman so injured with competent 
medical care, where reasonably possi- 
ble, is a breach of duty. Wittekoppe 
v. New York, etc., SS. Co., 189 Fed. 
920. 


22. The Bouker No. 2, 241 Fed. 831, 
154 CCA 533 {certiorari den sub nom. 
Jones v. Bouker Contracting Co., 245 
U. S. 647 mem, 38 SCt 9 mem, 62 L. 
ed. 529 mem]. 


[a] Surgeon’s charge of three hun- 
dred and fifty dollars.—Libelant, 
while serving as engineer on a New 
York harbor tug, engaged chiefly in 
towing scows to the dumping grounds, 
became ill and went to his home in 
New Jersey, where it was found that 
he had pneumonia, and he was unable 
to work for eleven months thereafter, 
being a part of the time in a private 
room in a hospital, where he had a 
surgical operation. Shortly after he 
left the tug, his wages were sent him. 
There was a marine hospital, to which 
he could have been sent, but apparent- 
ly neither he nor his employers con- 
sidered or thought of it. Held, that 
the tug was liable for libelant’s care 
in the way of maintenance and ordi- 
nary medical treatment for a reason- 
able time, for as long as he would 
probably have remained in the marine 
hospital, had he been sent there, but 
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cian or surgeon competent to treat the disability in- 


‘eurred.?°® 


But where not derelict in its duty of care 
and diligence in the selection of a physician or sur- 
geon, the employer will not be responsible for dam- 
ages resulting from his incompetence,?* negligence,”* 
nor error in professional judgment,?® such as a mis- 
take in diagnosis.*° 


[§ 595] 3. Hospitalization. 
apparently necessitates it and circumstances permit, 
a disabled seaman should be sent to-a hospital.*+ 


Where the disability 


But where the circumstances are such as reasona- 


a hospital.®? 


that such liability did not include the 
cost of a private room in the hospital, 
nor the surgeon’s charge of three 
hundred and fifty dollars. The Bouker 
No. 2, 241 Fed. 831, 154 CCA 533 [cer- 
tiorari den sub nom. Jones v. Bouker 
Contracting Co., 245 U. S. 647 mem, 38 
SCt 9 mem, 62 L. ed. 529 mem]. 


23. The Pochasset, 295 Fed. 6 [aff 
281 Fed. 874]. 


24. The Pochasset, supra. 


[a] Unruly interference with band- 
ages on limbs anid refusal to remain 
quiet long enough to give a fractured 
bone a chance to knit may deprive 
libelant of the right to a further op- 
eration thereby necessitated. The 
Pc ha 295 Fed. 6 [aff 281 Fed. 

74]. 


25. Weidman vy. The Nebraskan, 3 
Hawaii Fed. 199. 


26. Bonam v. Southern Menhaden 
Corp., 284 Fed. 360; The C. S. Holmes, 
237 Fed. 785, 150 CCA 539. 


[a] 
have known of surgeon’s incom- 
petence, it is liable for damages re- 
sulting therefrom. Bonam v. South- 
ern Menhaden Corp., 284 Fed. 360. 


[b] Employing incompetent doctor 
to save expense.—When the vessel on 
which libelant was a seaman was ten 
miles from Cape Flattery, he received 
a compound fracture of his right arm, 
the injury being very serious. He re- 
quested to be taken to the marine 
hospital at Port Townsend, but in- 
stead the vessel proceeded to Port 
Angeles, arriving in the night, and 
the next morning libelant was left in 
care of a physician who was not a 
marine surgeon. Owing to unskillful 
setting, his injury was greatly aggra- 
vated before he was sent to the hos- 
pital seven days later. Port Town- 
send was but twenty miles farther 
on, and the master could have placed 
libelant in the hospital at as early an 
hour as he did in charge of the doc- 
tor, but failed to do so because of ex- 
tra expense which would have been 
incurred. Held that the master was 
negligent in failing to do so, and that 
the vessel was liable for the resulting 
injury. The C. S. Holmes, 237 Fed. 
735, 150 "CCAS 539, 


27. Bonam v. Southern Menhaden 
Corporation, 284 Fed. 360. 


28. The C. S. Holmes, 209 Fed. 
970; Leone v. Booth SS. Co., Ltd., 232 
N. Y. 183, 133 NE 439... 


[a] Ship’s doctor.—‘“On board was 
a competent ship’s physician. For 
his negligence the defendant was not 


If employer knew or should, 


bly to lead the officers to believe hospital treatment 
unnecessary, there is no duty to send the seaman to 


Nature of accommodations. Hospital accommoda- 
tions need not be provided in excess of the standard 
customary for a seaman.** 


responsible.” Leone v. Booth SS. Co., 
Ltd., 232 N. Y. 183, 185, 133 NE 439. 


-29. Geistlinger v. International 
Mercantile Marine Co., 295 Fed. 176. 


[a] Failure to send to hospital.— 
Where a pantryman on a ship had 
been brutally ,assaulted, and there 
was! a possibility that his nose was 
fractured, but whether it was in fact 
could not be detected by an ordinary 
examination, the failure of the ship’s 
physician to send him to a hospital 
for expert treatment was at most an 
error. of judgment, for which the ship- 
Owner would not be liable to in- 
‘demnify the seaman. Geistlinger v. 
International Mercantile Mar. Co., 
295 Fed. 176. 


A The Van der Duyn, 261 Fed. 


[a]. Diagnosing bone fracture as 
mere bruise.—The Van der, Duyn, 261 
Fed. 887. 


Sis Unica” vi, Uses es eS ta MeO ndaitr 
Wittekoppe v. New York, etc., SS. Co., 
189 Fed. 920; The M. E. Luckenbach, 
174 Fed. 265 [aff 178 Fed. 1004, 101 
CCA 663]. 


[a] No surgeon aboard ship.— 
“Where a seamen is seriously injured, 
and there is no surgeon on the boat, 
it is the duty of the master to have 
him taken speedily to a_ hospital, 
where he can be treated.’”’ Unica v. 
U. S., 287 Fed. 177, 179. 


Rie The Van der Duyn, 261 Fed. 


[a] Rule applied.—‘'The ship had 
no physician, and the officers did the 
best that could be expected of lay- 
men. They treated the bruise and cut 
and prevented infection. When the 
ship reached quarantine at Cuba, a 
doctor examined the injury and re- 
ported that no other treatment was 
necessary. This was an error of 
diagnosis of the condition of the arm. 
The officers of the ship owed to re- 
spondent the exercise of reasonable 
care to furnish such aid as ordinarily 
prudent persons would under similar 
circumstances. The swelling of the 
arm may well have misled the examin- 
ing doctor at quarantine; Cuba. He did 
not report a fracture, or any unusual 
or serious condition of the arm, and 
therefore it cannot be said that in the 
exercise of reasonable care it was in- 
cumbent upon the officers of the ves- 
sel to take the patient to a hospital 
in Cuba.” The Van der Duyn, 261 
Fed. 887, 889. 


33. The Bouker No. 2, 241 Fed. 
831, 154 CCA 533 [certiorari den sub 
nom. Jones v. Bouker Contracting Co., 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 596] 


[§ 596] 4. Period for Which Maintenance and 
Care Should Be Furnished. The authorities agree 
that a disabled seaman is entitled to maintenance and 
eure for the duration of the voyage,?* or other period 
Some authorities hold that the 
employer’s duty to furnish maintenance and care en- 
dures until a eure, as far as a cure may be accom- 
plished by medical means, is effected.*® 
thorities have held that the obligation to afford a dis- 
abled seaman maintenance and eure ends with his 
The true rule, supported 
by old and modern decisions, would appear to be 


of employment.*® 


contract of employment.®* 


245 U. S. 647 mem, 88 SCt 9 mem, 62 
L. ed. 529 mem]. 


[a] Private room not necessary. 
The Bouker No. 2, 241 Fed. 831, 154 
CCA 533 [certiorari den sub nom. 


. Jones v. Bouker Contracting Co., 245 


U. S. 647 mem, 38 
ed. 529 mem]. 


Tender and refusal of maintenance 
and cure see infra § 609 


384 Halvorsen v. U. S., 284 Fed. 
285; The Bouker No. 2, 241 Fed. 831, 
154 CCA 533 [mod 231 Fed. 254; cer- 
tiorari den sub nom. Jones v. Bouker 
Contracting Co., 245 U. S. 647 mem, 
38 SCt 9 mem, 62 L. ed. 529 mem]; Le- 
coureier v. The Hawaiian Isles, 3 Ha- 
waii Fed. 101. 


35. Enochasson vy. Freeport Sul- 
phur Co., 7 F. (2d) 674. 


[a] The question of how many 


SCt 9 mem, 62 


_particular voyages are made during 


the term of employment is immate- 
rial, as the personal indenture of the 
seaman to his ship, and the ship’s 
corresponding duty to provide main- 
tenance and cure, both continue 
throughout the term of employment. 
Enochasson vy. Freeport Sulphur Cor. 
7 ‘F. (2d) 674. 


36. The Teviotdale, 166 Fed. 481; 
The Mars, 149 Fed. 729, 79 CCA 435 
[aff 138 Fed. 941, 145 Fed. 446];.The 
Henry B. Fiske, 141 Fed. 188; The 
Kenilworth, 137 Fed. 1003; The Svea- 
land, 136 Fed. 109, 69 CCA 97 [aff 132 
Fed. 932]; McCarron v. Dominion At- 
lantic R. Co., 134 Fed. 762; The Lizzie 
Frank, 31 Fed. 477 [erit The Atlantic, 
2 F. Cas. No. 620, Abb. Adm. 451]; 
Peterson v. The Chandos, 4 Fed. 645, 
6 Sawy. 544; The Lizzie Hopkins, 17 
F. Cas. No. 9,993, 1 Woods 170; Reed 
v. Canfield, 20 F. Cas. No. 11,641, 1 
Sumn. 195; Croucher v. Oakman, 3 
Allen (Mass.) 185. 


“This right does not terminate with 
the voyage, but extends until the cure 
is complete.” The Teviotdale, 166 
Fed. 481, 483. 


37. ambos v. The Tammerlane, 
47 Fed. 822, 825; The J. F.,Card, 43 
Fed. 92. 


“The obligation of a vessel to sup- 
port and cure seamen taken sick or re- 
ceiving injuries in the service of the 
ship does not extend beyond the 
termination of the seaman’s contract 
and his return to the port of dis- 
charge.’ Lambos v. The Tammerlane, 
supra. 


[a] The obligation of a vessel on 
the lakes where seamen are shipped 
for short voyages to care for an in- 
jured seaman terminates with the 
seaman’s contract. The J. F. Card, 
43 Fed. 92. 


38. The Eastern Dawn, 25 F. (2d) 
822; The W. L. White, 25 Fed. 503. 


39. Meyer v. Dollar SS. Line, 43 F. 
(2d) 425; The Eastern Dawn, 25 F. 
(2a) 322; Geistlinger v. Internation- 
al Mere. Marine Co., 295 Fed. 176; The 
Cliftwood, 280 Fed. 726; The Bouker 
No, 2, 241 Fed. 831, 154 CCA 533 [mod 
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case involved.*? 
Other au- 


231 Fed. 254, and certiorari den sub 
nom. Jones v. Bouker Contracting Co., 
245 U. S. 647 mem, 38 SCt 9 mem, 62 
L. ed. 529 mem]; The W. L. White, 
25 Fed. 503; The Atlantic, 2 KF; Cas, 
No. 620, Abb. Adm. 451; Lecoureier 
v. The Hawaiian Isles, 3 Hawaii Fed. 
101; Falk v. Thurlow, 114 Misc. 586, 
187 NYS 57. 


“The obligation of the ship to the 
mariner would then be coextensive in 
duration to that of the mariner to the 
ship. Natural reason would seem to 
point to that limitation, it being the 
one consonant to the relation in which 
the law places the parties to each 
other, and by which it measures their 


| privileges and liabilities under a ship- 


ping contract. This rule may un- 
doubtedly be subject to variations. 
When a course of medical treatment, 
necessary and appropriate to the cure 
of the seaman, has been commenced 
and is in a course of favorable 
termination, there would be an im- 
pressive propriety in holding the ship 
chargeable with its completion, at 
least for a reasonable time after the 
voyage is ended or the mariner is at 
home. So, also, in case due attention 
to his necessities has been unjustly 
omitted by the ship abroad, or his 
case has been improperly treated, the 
Courts may properly enforce against 
the ship this great duty towards dis- 
abled mariners, even after her con- 
tracts are terminated, upon. the 
ground of a failure to perform to- 
wards them the obligation in the ship- 
ping contract. These particulars, 
however, are not stated as ingredients 
jn the present case, but are referred 
to in illustration of the doctrine in- 
volved in some of the authorities, and 
to show they are not inconsistent 
with the general principle, that a sea- 
man has no claim upon the ship or 
her owner for the cure of his sickness 
or disabilities after his contract has 
terminated, and he is returned to his 
port of shipment or discharge, or has 
been furnished with means to do So.’ 
The Atlantic, 2 F. Cas. No. 620, Abb. 
Adm. 451, 480. 


“The third cause of action was for 
‘maintenance and cure’; that is, it 
was to recover the reasonable cost of 
plaintiff's keep after his arrival at 
New York, and after the termination 
of his contract, and during the period 
that he was unable to work because 
of the injuries received. For about 
six months after his arrival at New 
York plaintiff was in the hospital and 
under no expense. Thereafter he 
claimed that for a further period of 
about six months he was unable to 
work. The jury awarded $300 for 
plaintiff’s maintenance during that 
period. The question is whether the 
plaintiff is entitled to any recovery 
under this cause of action. There 
have been decisions both ways on this 
question. While they all seem to rec- 
ognize that the obligation of a ship is 
to care for a seaman if he becomes 
sick or is injured while in service, 
some of the cases have limited that 
obligation to the period of the sea- 
man’s employment. But the rule 
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that the seaman’s discharge does not terminate his 
right to maintenance and cure,** but that the sea- 
man’s right and the employer’s corresponding duty 
extend for a reasonable time after the end of the 
voyage or other period of employment,*® the partic- 
ular period varying with the facts of the particular 


But the ship is not an insurer,*! 


and it 1s not obligated to provide maintenance and 
care beyond a reasonable period,*? nor for an indefi- 
nite length of time,** nor after cure has been effected 
as nearly as possible in a particular case,** nor nec- 
essarily until a positive cure has been effected.*® 


more generally followed, and the one 
which seems to be supported by rea- 
son, holds that the ship’s obligation 
does not end with the termination of 
the employment, but continues for a 
reasonable period thereafter.” Falk 
ee onto 114 Mise. 586, 187 N¥S 
’ 


[a] Reason for rule.—Since the 
right of an injured seaman to main- 
tain and cure is not fixed by the con- 
tract, but is one developed by the ad- 
miralty courts out of the relationship 
existing between the ship and the 
seaman, such allowance can be made 
for a term longer than the voyage on 
which he was injured. The Cliftwood, 
280 Fed. 726. 


[b] Pantryman, brutally assaulted 
by crew, was entitled to maintenance 
and cure for a reasonable time after 
the voyage terminated. Geistlinger v. 
International Mercantile Mar. Co., 295 
Fed. 176. 


[c] If necessary and possible to 
effect cure by ordinary medical means, 
the seaman will be entitled to main- 
tenance and cure even after the end 
of the voyage. Lecoureier v. The Ha- 
waiian Isles, 3 Hawaii Fed. 101. 


40. The Bouker No. 2, 241 Fed. 831, 
154 CCA 533 [certiorari den sub nom. 
Jones v. Bouker Contracting Co., 245 
U.S. 647 mem, 38 SCt 9 mem, 62 L. ed. 
529 mem]. 


[a] For twenty-seven weeks after 
discharge and during disability. The 
Eastern Dawn, 25 F. (2d) 322. 


41. The Pochasset, 295 Fed. 6 [aff 
281 Fed. 874]. 


42. The Pochasset, supra. 


43. The Bouker No. 2, 241 Fed. 831, 
154 CCA 533 [certiorari den sub nom, 
Jones v. Bouker Contracting Co., 245 
U. S. 647 mem, 88 SCt 9 mem, 62 L. 
ed. 529 mem]; The Ella S. Thayer, 
40 Fed. 904; The Atlantic, 2 F. Cas. 
No. 620, Abb. Adm, 451 


[a] Chronic disorder.is not a dis- 
ability for indefinite treatment of 
which the ship’is bound. The Ella S. 
Thayer, 40 Fed. 904. 


[b] Ancient ordinances providing 
that seamen wounded in fighting for 
their vessel, should, besides their 
cure, be supported for the rest of 
their lives at the expense of the ship 
and cargo, did not extend this rule to 
ordinary cases of sickness or injuries 
in the merchant service. The Atlan- 
tic, 2 F. Cas. No. 620, Abb. Adm. 451. 


44. The Bouker No. 2, 241 Fed. 831, 
154 CCA 533 [certiorari den sub nom. 
Jones v. Bouker Contracting Co., 245 
U. S. 647 mem, 38 SCt 9 mem, 62 L. 
ed. 529 mem]; The C. S. Holmes, 209 
Fed. 970. 


45. The Pochasset, 295 Fed. 6 [aff 
281 Fed. 874]; The Bouker No. 2, 241 
Fed. 831, 154 CCA 533 [certiorari den 
sub nom. Jones v. Bouker Contracting 
Co., 245 U. S. 647 mem, 38 SCt 9 mem, 
62 L. ed. 529 mem]; The Mars, 149 
Fed. 729, 79 CCA 435. 
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[§ 597] 5. Care Ashore. The duty to provide 
maintenance and eure for a disabled seaman applies 
even after he has been sent ashore.*® 


That seaman is suffering from contagious disease, 
will not justify the master in putting him ashore 
without provision for his maintenance and cure.** 


[§ 598] D. Provision of Medical Facilities Aboard 
Ship—1. Duty To Provide.*® Statutes requiring mer- 
chant vessels to carry a medicine chest with direc- 
tions for its use*® are inapplicable to fishing vessels.°° 
Statutes requiring vessels to carry a physician for 
passengers®! do not affect the rights of the crew.*” 
In the absence of statute so requiring, a small vessel 
‘making short trips on inland waters need not car- 
ry medical supplies.°# 


[§ 599] 2. Effect of Provision on Seaman’s Right 
to Maintenance and Cure. Under statutes requiring 
vessels of certain classes to be provided with medi- 
eine chests and directions, and providing that in de- 
fault thereof the master shall pay for all advice, med- 


SHAMEN 


[§§ 597-599 


icine or attendance of physicians,** it seems settled 
that even though the vessel is properly equipped with 
a medicine chest and directions for its use, it is 
still liable to furnish a disabled seaman with free 
maintenance,°* medicine,®® and nursing.®’ The stat- 
ute has been construed as evidencing a legislative 
intent to free the ship from liability for physicians’ 
fees if the medicine chest and directions are pres- 
ent.58 It has been held, however, that if the medi- 
cine is not available to the seaman, the presence of 
the chest and directions will not free the vessel from 
liability to pay for a physician’s services.°? Other 
authority, apparently overlooking the point that if 
the disease is of such a character as to preclude com- 
petent treatment by the ship’s officers the medicine 
is not “available” in any remedial sense, holds that 
the mere presence of the medicine chest and direc- 


tions for its use imposes on the seaman liability for 


the fees of a physician whose services were essen- 
tial because of the serious character of the disease to 
be treated.®° 


~ [a] Duty to cure means “proper 
care of the injured seaman and not a 
positive cure which may be impossi- 
ble.” The Mars, 149 Fed. 729, 731, 79 
CCA 435 [quot The Pochasset, 095 
Fed. 6, 9 (aff 281 Fed. 874) 1]. 


46. The Wensleydale, 41 Fed. 829; 
The Atlantic, 2 F. Cas. No. 620, Abb. 
Adm. 451; Babcock v. Terry, 2 EF. Cas. 
No. 702, 1 Lowell 66; Harden v. Gor- 
don, 11 F. Cas. No. 6,047, 2 Mason 541; 

Lamson v. Westcott, 14 F. Cas. No. 
8,035, 1 Sumn. 591 [afe 10 F. Cas. No. 
5,329, 1 Sumn. 151]; Tomlinson v. 
Hewett, 24 F. Cas. No. 14,087, 2 Sawy. 


278; Johnson vy. Doubty, a Ashm., 
(Pa.) 165. 
[a] Under English law, where an 


injured seaman is left behind in a 
foreign port, his wages stop, but the 
ship is liable for his cure and _ care. 
The Magna Charta, 16 F. Cas. No. 8,- 
953, 2 Lowell 136. 


[b] “The French marine law, ac- 
cording to the commentary of Pardes- 
sus, limits the obligation of the mas- 
ter, in case of a seaman left sick 
abroad, to the providing for the 
charge of his sickness, and for the 
expense necessary to place him ina 
condition to return home.” The At- 
lantic, 2 F. Cas. No. 620, Abb. Adm. 
(U. S.) 451, 480. 


47. Tomlinson v. Hewett, 24 F. 
Cas. No. 14,087, 2 Sawy. 278 (where 
it was held that the fact that his dis- 
ease is malignant and infectious will 
afford no justification. or excuse to 
the master for setting him ashore, 
without any provision for his care, 
his subsistence, or his proper medica- 
tion). 

48. Employer’s duty to provide an- 
tiscorbutics see supra §§ 128-130. 

Lack of doctor as rendering ship 
unseaworthy see infra § 658 text and 
notes 89, 90. 


49. See statutory provisions. 
50. Welch y. Fallon, 181 Fed. 875, 
878 


“The only alleged ground for the 
damage claim is the absence of ‘medi- 
cines’ on board the vessel. Merchant 
vessels, whose voyages may probably 
oblige them to stay at sea for con- 
siderable periods, or take them far 
away from any port of supply, and 
for the outfitting of which the owners 
assume the full responsibility, are 
required by statute to be provided 


covery is concerned, 


with ‘a chest of medicines.’ Rev. St. 
§§ 4569, 4570 (U. S. Comp. St. 1901, 
p. 3100). But there is no such re- 
quirement applying to fishing vessels, 
and, speaking generally, it may be 
said that, so far as they are con- 
cerned, little occasion exists for any 
such requirement. Not only does 
their employment seldom take them 
far out of reach of a port of supply, 
but the supplies to be consumed on 
their trips, if furnished by the own- 
ers in the first instance, are really 
paid for by the captain and crew out 
of their share in the voyage. Such is 
the result of the arrangements ac- 
cording to which fishing trips are 
commonly made, as it is of the ar- 
rangement under which this vessel 
sailed. For the purpose of selecting 
the supplies to be taken, or of seeing 
that they are all on board when the 
vessel sails, the master would appear 
to be the representative rather of the 
crew than of the owners.’ Welch v. 
Fallon, supra. 


51. See Shipping [36 Cyc 338 (note 
46 “Injury by ship’s surgeon’) ]. 


52. Geistlinger v. International 
Merc. Marine Co., 295 Fed. 176. 


[a] Unlicensed phy sician.—Act 
Aug. 2,°1882 § 5 (Comp. St. § 8002), 
requiring a ship to carry a medical 
practitioner for emigrant passengers, 
has no application to cabin passen- 
gers or the crew, and hence, as far as 
an injured pantryman’s right to re- 
it is immaterial 
whether the ship’s surgeon had a li- 
cense. Geistlinger v. International 
Mercantile Mar. Co., 295 Fed. 176. 


53. Lapier v. Beaubien Ice, 
Co,, 162). Mich, 
LRANS 199. 


[a] Tug.—In the absence of a 
statute requiring it, a tug under thir- 
ty tons burden making short trips of 
less than forty miles on an inland 
lake need not have the means of cure 
aboard for seamen who are injured. 
Lapier v. Beaubien Ice, ete., Co., 162 
Mich, 538, 127 NW 692, 35 LRANS 
HOE 


54. 


etc., 
533, 127 NW 692,35 


See statutory provisions. 


55. Harden v. Gordon, 11 F. Cas. 
No. 6,047, 2 Mason 541; Walton v. 
The Neptune, 29 F. Cas. No. 17,135, 1 
Pet. Adm. 142; Moseley v. Scott, 3 Oh. 
Dec. (Reprint) 449, 5 AmLRegNS 599. 


56. Holmes v. Hutchinson, 12 F. 
Cas. No. 6,639, Gilp. 447. 


57. Holmes vy. Hutchinson, supra. 

58. Holmes v. Hutchinson, supra; 
Pray v. Stinson, 21 Me. 402. 

59. The Forest, 9 F. Cas. No. 4,- 


936, 1 Ware 429, 436. 


“It is not the intention of the law 
that the fact of a medicine chest be- 
ing provided with suitable medicines 
and directions, should be held as a 
substitute for the advice and attend- 
ance of a physician, in cases in which 
the seaman without any fault of his 
own, cannot have the benefit of them, 
from whatever cause it may be, 
whether because it becomes necessary 
to put him ashore, or because there is 
no person on board by whom the 
medicine can be administered.” The 
Forest, supra. 


[a] Where master, mate and all 
the crew fell sick of yellow fever, so 
that no one was available to adminis- 
ter the medicines in the ship’s chest, 
the calling of a physician was both 
proper and the positive duty of the 
mate commanding during the mas- 
ter’s illness. The Forest, 9 F. Cas. 
No. 4,936, 1 Ware 429. 


60. Holmes v. Hutchinson, 12 F. 
Cas. No. 6,689, Gilp. 447; Pray v. Stin- 
son, 21 Me. 402 (where the court at- 
tempted to distinguish its decision 
from cases holding that the mere 
presence of a medicine chest and di- 
rections did not relieve the vessel 
from liability if the medicines were 
not available to the seaman, the court 
apparently overlooking the fact that 
in the case at bar the serious char- 
acter of the disease which precluded 
treatment by an officer not a doctor of 
itself rendered the medicines ‘“‘un- 
available’ to the seaman in any réme- 
dial sense). See Pierce v. Patton, 19 
F. Cas. No. 11,145, Gilp. 435 (stating 
that where a seaman is taken on shore, 
in a foreign port, at his own solicita- 
tion, from a vessel properly provided 
with a chest of medicines, and there 
receives medical attendance and ad- 
vice, the expenses thereof are to be 
deducted from his wages, but express- 
ly resting its decision on the fact that 
sickness resulted from the seaman’s 
own fault. and therefore the expense 
thereof was chargeable to him). 


“Tt must now be taken to be the 
law. of the United States, under our 
act of congress, that in the case of an 
ordinary sickness, not infectious or 
dangerous to the crew so as to render 
a removal from the ship prudent or 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 599-602] 


Burden of proof. To obtain the benefit of exemp- 
tion under this act, the burden of proof is upon those 
claiming the exemption to prove by clear and satis- 
factory proof that they have complied with its pro- 


visions. &! 


Stipulation that seamen should pay for medical 
advice and medicines is void in the absence of a con- 
dition that the medicine chest required by ‘the stat- 


ute should be on board the vessel.®? 


[§ 600] E. Provision of Marine Hospitals.¢? Pro- 
vision of marine hospitals under statutes requiring 
the collection, from vessels, of a certain sum per 
month for each seaman, as a fund for the relief of 
sick or disabled seamen, does not deprive seamen of 
the right to receive medical attendance at the cost 
of the vessel when injured in its service.*4 


[§ 601] F. Treatment at Regular Ports of Call. 


Where there is reasonable evidence 


necessary, and when no such removal 
is made, and the ship is provided with 
a medicine chest according to the 
directions of the act of congress, the 
medical advice of the sick seaman, is 
not chargeable to the ship.’”’ Holmes 
v. Hutchinson, 12 F. Cas. No. 6,639, 
Gilp. 447. 


[a] Typhus.—Holmes v. Hutchin- 


son, 12 F. Cas. No. 6,639, Gilp. 447. 


[b] Yellow fever.—Pray v. Stin- 
son, 21 Me. 402. 


61. Freeman v. Baker, 9 F. Cas. No. 
5,084, Blatchf. & H. 372 (an answer 
averring in general terms that a ves- 
sel was supplied with a medicine chest 
according to the law was not itself 
sufficient evidence to discharge'a mas= 
ter from his liability for a physician’s 
bill for attendance on a sick seaman). 


{a] Sufficiency of chest.—(1) The 
onus probandi in respect to the suffi- 
ciency of the medicine chest is upon 
the owners of the vessel (Harden v. 
Gordon, 11 F. Cas. No. 6,047, 2 Mason 
541; The Nimrod, 18 F. Cas. No. 10,- 
267, 1 Ware 1; The William Harris, 
29 F. Cas. No. 17,695, 1 Ware 373), 
(2) and the proof required to estab- 
lish its sufficiency is the testimony 
of a reputable physician (The Wil- 
liam Harris, supra [holding that the 
master was not a competent witness 
to the sufficiency of the chest]). 


62. Harden v. Gordon, 11 F. Cas. 
No. 6,047, 2 Mason 541.. 


63. Tender and refusal of marine 
hospital care see infra § 609. 


64. Peterson v. The Chandos, 4 Fed. 
645, 6 Sawy. 544; Brunent v. Taber, 
4 F. Cas. No. 2,054, 1 Sprague 243; 


Reed vy. Canfield, 20 F. Cas. No. 11,641, 
1 Sumn. 195; Holt v. Cummings, 102 
Pa. 212, 48 AmR 199. 


{a] Liability for Greenwich Hos- 
pital duties.—Construing English 
statutes, 10 Anne c 17; 2 Geo. II c 7, 


it has been held: (1) That exemptions 
from such duties include apprentices, 
persons employed in shore fishing 
boats, persons employed in boats trad- 
ing within rivers of Newfoundland, 
and persons employed in open boats 
or in other pursuits upon the coast 
of Newfoundland. Carter v. Woodley, 
1 Newfoundl. 450; LeGeyt v. Miller, 
1 Newfoundl. 134. (2) That those 
fishing in open boats are not liable. 
Carter v. Whiteway, 1 Newfoundl. 459. 
(3) But that those on schooners are 


liable. Carter vy. Boyd, 1 Newfoundl. 
461. : 

65. Morris v. U. S., 3 F. (2d)’ 588, 
591; The Vigilant, 30 Fed. 288; 
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able.®® 


cure Treatment. 


of its necessity, 


Leone v. Booth SS. Co., 233'°N. Y. 183, 
133 NE 439. 


“Tt was the duty of the captain of 
the vessel to obtain medical aid at the 
intermediate port of the Azores for 
the injured seaman if he had no means 
of affording medical attention on 
board.” Morris v. U. S., supra. 


Duty to deviate see infra § 602. 


66. The Governor, 230 Fed. 857; 
The M. E. Luckenbach, 174 Fed. 265 
[aff 178 Fed. 1004, 101 CCA 668]. 


[a] Where ship lay three hours at 
port of call without the master’s mak- 
ing any effort to secure medical at- 
tendance for a Seaman seriously in- 


jured, who was not treated by a physi- 


cian until eleven hours later at a fur- 
ther port, the ship was liable for 
damages arising from such delay, 
which constituted a breach of duty. 
The Governor, 230 Fed. 857. 


{[b] Typhoid.—‘‘In cases of emer- 
gency, voyages ‘have to be deviated 
from; and there would certainly seem 
to be no good excuse why, upon ar- 
rival at a port with a sick man on 
board, medical advice should not be 
had at once, and the seaman sent to 
a hospital, if necessary. In this case, 
confessedly, this was not done, ei- 
ther at Colon or Port Antonio, nor 
at New York until the ship had been 
in port three days, and then libelant 
was discharged, taken from the ship 
on a Stretcher, carried to the hospital, 
where he was confined for a period of 
nearly two months, and treated while 
there, as shown by the doctor’s cer- 
tificate discharging him, for typhoid 
fever, and as libelant understands, 
as shown by his testimony, for ty- 
phoid pneumonia.” The M. E. Luck- 
enbach, 174 Fed. 265, 267 [aff 178 Fed. 
1004, 101 CCA 663]. 


67-69. The Badger, 218 Fed. 81. 


[a] Scalded by escaping steam.— 
Where a seaman on a barge, while in 
the performance of his duties, was 
seriously burned about the face and 
eyes by steam escaping from an ex- 
haust pipe while the barge was lying 
in the harbor of Boston, where it 
had come from Bangor, Me., en route 
to Newport News, Va., it was the duty 
of the master, in view of the delicate 
nature of the injury, to have sent the 
seaman ashore for treatment before 
leaving the port, and for the conse- 
quences of his failure to do so the 
barge and owner are “liable. The 
Badger, 218 Fed. 81. 


70. Wittekoppe v. New York, etc., 
SS. Co., 189 Fed. 920. : 
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the master is under a duty to secure available medical 
attendance for a disabled seaman at ports which the 
vessel visits in the regular course of its voyage,*® 
and at the first port where such treatment is avail- 
Where an injury occurs while a vessel is 
lying in port, the seaman should be furnished with 
proper treatment before the vessel sails.°7—®® 


[§ 602] G. Duty To Deviate from Voyage To Pro- 


Where the welfare of the seaman 


requires it, and the circumstances of the ship per- 
mit, the master should deviate from the voyage,’°® 
and put into port™ or hail a passing ship’? in order 
to secure proper care for a disabled seaman. 
the duty to put into port for care of a disabled sea- 
man is relative rather than absolute,?* each case 
depending upon its own circumstances,’* such as the 
seriousness of the injury*® or sickness,’* the care 
available for the seaman aboard ship,’” the proximity 
of a port,’® the physical difficulty of entering port,’® 


But 


71. The Iroquois, 194 U. S. 240, 24 
SCt 640, 48 L. ed. 955 [aff 118 Fed. 
10038, 55 CCA 497]; Wittekoppe v. 
New York, etc., SS. Co., 189 Fed. 920; 
Whitney v. Olsen, 108 Fed. 292, 47 CCA 
331; Brown v. Overton, 4 F. Cas. No. 
2,024, 1 Sprague 462. 


72. Wittekoppe v. New York, etc., 
SS. Co., 189 Fed. 920. 


[a] Where steamer met twelve to 
fifteen large vessels, most of which 
probably had a competent surgeon 
aboard who would presumably have 
come and set libelant’s broken wrist 
on request, but the master attempted 
to set it himself and did not hail any 
of these vessels in an effort to secure 
competent surgical treatment for the 
injured seaman, he was guilty of a 
breach of duty rendering the ship lia- 
ble for damages for neglect to furnish 
proper treatment. Wittekoppe v. New 
York, ete., SS. Co., 189 Fed. 920; 


73. The Iroquois, 194 U. S. 240, 24 
SCt 640, 48 L. ed. 955; The Erskine M. 
Phelps, 181 Fed. 1, 65 CCA 2389. 


74. The Iroquois, 194 U. S. 240, 24 
SCt 640, 48 L. ed. 955; The Pochasset, 
295 Fed. 6 [aff 281 Fed. 874]; Witte- 
koppe v. New York, etc., SS. ’Co., 189 
Fed. 920; The Kenilworth, 144 Fed. 
376, 75 CCA 314; The Shenandoah,-134 
Fed. 304; The Svaeland, 132 Fed. 932 
Laff. 136 Fed. 109, 69 CCA 97]; The 
Erskine M. Phelps, 131 Fed. 1, 65 CCA 
239; Whitney v. Olsen, 108 Fed. 292, 
47 CCA 331; Witthof v. The Fuller- 
ton, 3 Hawaii Fed. 246 [aff 167 Fed. 1, 
92 CCA 463]; Danvir v. Morse, 139 
Mass. 323, 1 NE 123. 


75. The Iroquois, 194 U. S. 240, 24 
SCt 640, 48 L. ed. 955; The Pochas- 
set, 295 Fed. 6 [aff 281 Fed. 874]; Wit- 
tekoppe v. New York, ete., SS. Co., 189 
Fed. 920; The Erskine M. Phelps, 131 
Fed. 1, 65 CCA 239; Witthof v. The 
Fullerton, 3 Hawaii Fed. 246 [aff 167 
Fed. 1, 92. CCA 463]. 


76. Witthof v. The Fullerton, su- 
pra. 
77. The Iroquois, 194°U. S. 240, 24 


SCt 640, 48 L. ed. 955; The Pochasset, 


295 Fed. 6 [aff 281 Fed. 874]; The 
Erskine M. Phelps, 131 Fed. 1, 65 
CCGAEI393 

78. The Iroquois, 194 U.S. 240, 24 


SCt 640, 48 L. ed. 955; The Pochasset, 
295 Fed. 6 [aff 281 Fed. 874]; The Ers- 
aaae M.) Phelps, (1l3t\Bed.1,, 65), Cex 


79. The Erskine M. Phelps, supra. 


[a] Where vessel was short hand- 
ed from injury and illness of the 
crew, and the nearest port was of a 
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the probability of being able to reach it in time for 
the seaman’s relief,®® the medical or hospital facili- 
ties there available,** weather conditions,*? and the 
consequences of delay to the interests of the ship- 
owner,** although there is authority to the effect that 
financial considerations are not to be weighed in the 
scales against the dictates of humanity.** 
termining whether or not the facts involved necessi- 
tate a deviation, the master is held to the exercise of 
a reasonable judgment,®*® and whether he should*® 
or need not’? have made a deviation in any particular 
case will depend on the combination of circumstances 


above set forth.®8 


[§ 603] H. Care at End of Voyage.°® 
though the circumstances were not such as to re- 


character dangerous to entér with less 
than a full and able-bodiéd crew, the 
master was not under a duty to put 
into the nearest port to Secure surgi- 
eal attention for a seaman with a 
broken leg. The Erskine M. Phelps, 
131 Fed. 1, 65 CCA 239. 


80. The Erskine M. Phelps, supra; 
Witthof v. The Fullerton, 3 Hawaii 
Fed. 246 [aff 167 Fed. 1, 92 CCA 463]. 


81. The Iroquois, 194 U.S. 240, 24 
SCt 640, 48 L. ed. 955; The Pochasset, 
295 Fed. 6 [aff 281 Fed. 874]; The 
Erskine M. Phelps, 131 Fed. 1, 65 CCA 
239. 


[a] “Whether a surgeon is likely 
to be found with competent skill to 
take charge of the case’ is a factor 
for consideration. The Iroquois, 194 


U. S. 240, 243, 24 SCt 640, 48 L. ed. 
955. 
82. The Iroquois, supra; The Poch- 


asset, 295 Fed. 6 [aff 281 Fed. 874]; 
The Erskine M. Phelps, 131 Fed. 1, 65 
CCA. 239. 


[a] “The direction of the wind and 
the probability of its continuing in 
the same direction” is a factor for con- 
sideration in determining whether the 
vessel should put into port for the 
sake of an injured seaman. The Iro- 
quois, 194 U. S. 240, 243, 24 SCt 640, 
48 L. ed. 955. 


83. The Iroquois, supra; The Poch- 
asset, 295 Fed. 6 [aff 281 Fed. 874]; 
The. Erskine M. Phelps, 131 Fed. 1, 65 
CCA. 239, 


[a] “ven the claims of humanity 
must be weighed in a balance with 
the loss that would probably occur 
to the owners of the ship and cargo. 
A seafaring life is a dangerous one, 
accidents of this kind are peculiarly 
liable to occur, and the general prin- 
ciple of law that a person entering a 
dangerous employment is regarded as 
assuming the ordinary risks of such 
employment is peculiarly applicable 
to the case of seamen.” The Iroquois, 
194 U. S. 240, 248, 24 SCt 640, 48 L. 
ed. 955. 


84. Witthof v. Fullerton, 3 Hawaii 
Fed. 246, 256 [aff 167 Fed. 1, 92 CCA 
463]. 


“T cannot agree to the proposition 
that sacrifice of time and risk of car- 
go are matters which can properly be 
permitted to outweigh the duty of 
procuring surgical aid for a seaman 
disabled in the service of a vessel, 
when such assistance is necessary, 
and cannot be obtained otherwise than 
by putting into port. The obligation 
of the ship is discharged only when 
the master has used reasonable care 
in providing for the comfort and cure 
of the seaman.’ The Iroquois, 113 
Fed. 964, 967 [aff 118 Fed. 10038, 55 
CCA 497, and quot Witthof v. The 


SHAMEN 


In de- 


seaman. 4 
Even 


Fullerton, supra]. é 


85. The Cuzco, 154 Fed. 177, 88 CCA 
181; The Shenandoah, 134 Fed. 304. 


86. See cases infra this note. 


[a] Broken wrist; near-by port.— 
“In this case it was the duty of the 
master to have put the libelant ashore 
at Para or Pernambuco, and to have 
had him sent to a hospital there. The 
bones of his wrists were broken. That 
is a serious injury; if the bones are 
not properly set, a permanent disabil- 
ity and a restricted circulation are 
apt to result, as has occurred in this 
case. The proper setting of such a 
fracture requires a larger degree of 
surgical skill than an ordinary ship- 
master possesses. The master knew 
that the bones were broken, and, in- 
stead of putting the libelant ashore 
at either Para or Pernambuco, or en- 
deavoring to obtain the aid of a sur- 
geon from a passing vessel, proceed- 
ed on the voyage to his destination, 
occupying 13 days.” Wittekoppe v. 
el York, etc., SS. Co., 189 Fed. 920, 


_[b] Serious injury, slight devia- 
tion.— Where a seaman had his wrist 
broken and his back injured by a fall, 
and his legs and internal organs were 
paralyzed, ‘he was so seriously in- 
jured that the master should have tak- 
en him to a hospital at a port which 
would have resulted in but slight de- 
viation from the vessel’s course. Uni- 
ca v. U..S., 287 Fed. 177. 


[c] Other cases where liability for 
failure to put into port. The Iroquois, 
118 Fed. 1003, 55 CCA 497 [aff 194 U. 
S. 240, 24 SCt 640, 48 L. ed. 955]; The 
Troon, 118 Fed. 769 [aff 128 Fed. 856, 
63 CCA 584]; Whitney v. Olsen, 108 
Fed. 292, 47 CCA 331; Brown v. Over- 
ton, 4 F. Cas. No. 2,024; 1 Sprague 
462; Danvir v. Morse, 139 Mass. 323, 
1 NE 123. 


87. 
[a] 


—Where the serious nature of libel- 
ant’s injury would have been apparent 
only to a surgeon, and the master, 
in the belief that the injury was not 
serious, refused to deviate from his 
voyage to obtain surgical treatment 
for libelant, the vessel was not lia- 
ble for failure to afford proper treat- 
ment of the injury. The Shenandoah, 
134 Fed. 304. 


[b] Other cases where no liability 
for failure to put into port. The 
Drumelton, 158 Fed. 454; The Cuzco, 
154 Fed. 177, 83 CCA 181 [rev 148 Fed. 
914]; The Kenilworth, 144 Fed. 376, 
75 CCA 314; The Margharita, 140 Fed, 
820, 72 CCA 232; The Svealand, 136 
Fed..109, 69 CCA 97 [aff 132 Fed. 932]. 


88. See supra text and notes 70-84. 
89. Period for which maintenance 


See cases infra this note. 


Extent of injury not apparent. 


[$§ 602-604 


quire a deviation,®® the employer is under a duty to 
furnish a disabled seaman with proper care and 
treatment on the ending of the voyage by arrival of 
the ship at its final port.®* 


[§ 604] I. Duty of Ship’s Officers—1. In General. 
The master represents the owner with respect to the 
latter’s obligation to furnish a disabled seaman with 
maintenance and cure.?? 
cian aboard, the duty of caring for a sick or injured 
seaman rests primarily upon the master,®* and he 
and the other ship’s officers are obligated to exercise 
due care in securing proper treatment for a disabled 
Due care requires that their judgment 
shall be exercised not only with the knowledge they 
possess,®® but also with such as they can by reason- 


Where there is no physi- 


and cure should be furnished see su- 
pra § 596. 


90. See supra § 602. 


91. The M. BE. Luckenbach, 174 Fed. 
265 [aff 178 Fed. 1004, 101 CCA 663]; 
The Svealand, 132 Fed. 932 [aff 136 
Fed. 109, 69 CCA 97]. 


[a] Three days’ delay after arriv- 
al at port of final destination before 
sending a seaman seriously ill with 
typhoid fever or typhoid pneumonia 
to a hospital or calling a doctor vio- 
lated not only the law of the sea but 
also that of humanity. The M. E. 
Luckenbach, 174 Fed. 265 [aff 178 Fed. 
1004, 101 CCA 663]. 


92. The C. S. Holmes, 220 Fed. 2738, 
136 CCA 289. 


Liability of ship and owner for mas- 
ter’s negligence see infra § 618. 


93. The M. BE. Luckenbach, 174 Fed. 
768y 267 [aff 178 Fed. 1004, 101 CCA 


“Ships of the size of the Luckenbach 
having no physician on board, the 
crew have to look to the master for 
proper care and medical treatment in 
matters affecting their health; and, 
when taken ill upon a voyage, the 
laws of humanity require that the 
master, having sick members of his 
crew in charge, should treat them 
with the utmost care, kindness, and 
consideration consistent with the cir- 
cumstances in which he is placed, and 
see that intelligent medical assistance 
is furnished as soon as_ possible.” 


The M. E. Luckenbach, supra. 

94, “Unica jvaUie Si 28 Reds eknae 
The Governor, 230 Fed. 857. 

[a] Gross negligence.—‘“I  fiud, 
however, that the master did know 


enough to require the putting of libel- 
ant into a hospital, and his negligence 
in this respect after the arrival of 
the boat in Mobile was gross. Accord- 
ing to the first mate, the vessel arrived 
in Mobile late in the afternoon of 
February 1, 1922, and tied up to a 
wharf near the dry dock for a few 
hours, then shifted down alongside the 
dry dock, where she stayed overnight, 
and was docked next morning. There 
was no reason an ambulance could not 
have been had, and the man put in the 
hospital on February 1st, so that he 
would have been treated on the 2d. 
This indifference on the part of the 
master to the condition of this injured 
and helpless seaman is inexcusable, 
and cannot be too sharply condemned. 
The lower the grade of the seaman, 
and the more helpless he is, the great- 
er the duty of the master, because the 
man cannot look after himself, and 
has no one else to see that he gets 


attention.” Unica v. U. S., 287 Fed. 
177, 180. 
95. The Governor, 230 Fed. 857. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 604-607] 


able diligence acquire.®¢ 


latent.°§ 


[§ 605] 2. Reliance on Physician’s Advice. 
master fulfills his duty to exercise due care if he fol- 
lows the advice of a competent physician.®® 


[§ 606] 3. Errors of Judgment. 


ment resulting from an honest and reasonable error 
of judgment on the part of the master! or other offi- 
cers” is not a breach of the duty to furnish proper 
eare.® But an error of judgment which is honest but 


96. Unica vy. U. S.; 287. Fed. 177; 
The Governor, 230 Fed, 857. 


[a] Duty to make inouiry.—‘‘It is 
urged that the master did not know 
his wrist was broken, and did not 
know how sick ‘the was, and how he 
was suffering, and that the libelant 
made no complaint as to his treat- 
ment. The master knew of the fall 
and injury, and that the libelant was 
confined to his bed from the time of 
his fall. If he failed or refused to 
make inquiries as to libelant’s condi- 
tion, it was all the more his fault. 
He could and should have known, by 
proper inquiry of the officers and 
erew, how sick libelant was, and that 
his condition required surgical treat- 
eee: Unica v.iU.Ss i287 Med.) WK, 
180. 


97. Unica v. U. S., supra; The Gov- 
ernor, 230 Fed. 857. 


[a] Broken wrist following fall, 
great pain, and confinement to bed of 
the injured seaman. ‘Unica v. U. S., 
2ST Bed. lv. 


[b] Profuse bleeding and great 
pain.—“‘That libelant was very seri- 
ously injured is beyond question. The 
location and character of the injury 
and the severe shock to libelant’s sys- 
tem rendered it imperative that he 
should receive treatment at the ear- 
liest possible moment. The wound 
was bleeding profusely, and libelant 
was in great pain, and although the 
extremely serious nature of the in- 
jury was not made clear to the first 
assistant engineer, who was the only 
officer that really concerned himself 
about the matter, until after the ves- 
sel had left Victoria on its way to 
Scattle, it seems to me that ordinary 
care and prudence required that dur- 
ing the three-hour stay of the vessel 
at Victoria a physician should have 
been called.” The Governor, 230 Fed. 
857, 858. 


{c] Typhoid.—The M. EB. Lucken- 
bach, 174 Fed. 265 [aff 178 Fed. 1004, 
101 CCA 663]. 


98. Willey v. Alaska Packers’ As- 
soc., 9 F. (2d) 937 [aff 18 F. (2d) 8]; 
McGuire v. Mutual Transit Co., 257 
Fed. 360. 


[a] Common cold, which eventual- 
ly developed into tuberculosis. Willey 
v. Alaska Packers’ Assoc., 9 F. (2d) 
937 (aff 18 F. (2d) 8]. 


[b] Heart disease.—McGuire v. 
Mutual Transit Co., 257 Fed. 360. 


99. Leone v. Booth SS. Co., 232 N. 
Y.° 183, 133, NE 4389. 


[a] Ship’s doctor.—‘Upon his ad- 
vice, received in good faith, the master 
might rely. Upon it the master might 
act. So acting, no liability can be 
predicated. upon error or mistake.” 
Leone vy. Booth SS. Co., Ltd., 232 N. 
Viv 1'83,,, 135, 133 , NE: 439, 


Treatment by physician generally 
see supra §§ 5938, 594. 


The master is chargeable 
with knowledge of the serious condition of a sick 
or injured seaman where such.condition is patent,®7 
but is not so chargeable where such condition is 
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damages.* 
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unreasonable will impose liability for resultant. 


[§ 607] 4. Request or Acquiescence of Seaman. 


Where a disabled seaman’s condition obviously re- 


The 


Improper treat- 


1. OO Bryant.'v.. States SS. Co., 36 
F. (2d) 305; Petersen v. Swan, 53 N. 
Y,. Super-151. 


[a] Letting splints stay on too 
long.—A captain does not fail in his 
duty to give proper surgical treat- 
ment to a sailor by erring in judg- 
ment—by permitting splints, for in- 
stance, to remain longer than they 
should, although the effect of the er- 
ror is injurious to the sailor. Peter- 
sen v. Swan, 53 N. Y. Super. 151. 


[b] Making injured seaman work. 
—Where the second assistant engineer 
drank excessively and was of a gen- 
erally insubordinate and quarrelsome 
disposition, and sustained injuries ina 
fight which subsequent X ray showed 
to render him unfit for duty, but where 
there was neither X ray nor plhysi- 
cian aboard and the master honestly 
and reasonably believed such engineer 
to be suffering merely from minor in- 


juries, and disbelieved his protestation 


of illness and inability to work, and 
told him if he failed to work he would 
get no pay, the incident did not con- 
stitute an actionable wrong. O’Bry- 
ant v. States SS. Co., 36 F. (2d) 305. 


2. The Van der Duyn, 261 Fed. 887, 
890 [rev 251 Fed. 746]. 


“The ship will not be held responsi- 
ble for an error of judgment on the 
part of the officers, if their judgment 
is conscientiously exercised with ref- 
erence to conditions existing at the 
time. It is only where the external 
extent of the injury in question should 
have moved them to ascertain its real 
nature, when they could do so with- 
out serious diversion of the course, 
and at comparatively trivial expense, 
that the courts have permitted liabil- 
ity to’ attachto! thes vesseltl *2 1). "5 
We do not think that error of judg- 
ment of the officers of the ship, or the 
surgeon who was employed, and the 
lapse of time before the respondent re- 
ceived competent medical aid, are 
sufficient upon which to base liability. 
The court below is directed to allow 
the respondent such sums of money, 
if any, as he paid for medical care, and 
as may be due him for unpaid wages.” 
The Van der Duyn, supra. 


3. Damages for neglect or improp- 
er treatment see infra §§ 626-632. 


4 The Vigilant, 30 Fed. 288, 


[a] Bona fide but mistaken belief 
that seaman with broken lege was 
shamming, where the symptoms and 
circumstances were such that the 
master should have known that the 
leg was in fact fractured. The Vigi- 
lant, 30 Fed. 288. 


5. Wittekoppe v. New York, etce., 
SS. Co., 189 Fed. 920; The M. FE. Luck- 
enbach, 174 Fed. 265, 267 [aff 178 Fed. 
1004, 101 CCA 663]. 


“The ship’s master seems to have 
proceeded largely, as does his coun- 
sel in the examination of witnesses 
and in argument, upon the theory 
that it was the duty of the libelant 


quires expert medical treatment, the employer is 
under a duty to provide it even in the absence of 
the seaman’s request,’ and to furnish him with prop- 
er care at the first opportunity even though he ex- 
pressed a wish to continue to a further port.® 
seaman’s acquiescence in the insufficient treatment 
given him does not relieve the master of the duty to 
furnish expert treatment clearly required by the 
seaman’s condition.” 


The 


But where the serious nature of 


either to have gone personally to see, 
or to have asked for, a doctor, or re- 
quested to be sent to a hospital; and 
the ship’s master apparently acted 
upon the idea, in which he may doubt- 
less have been sincere at first, that 
the man was only slightly sick. But 
in all this he manifestly failed to rec- 
ognize his obligation in the premises. 
It was the duty of the master to look 
out for the care and health of the li- 
belant whether he made a request of 
him so to do or not; and from this 
testimony it is clear that libelant’s 
condition, lasting during a period of 
seven days before reaching Colon, was 
such as to require the master, in the 
exercise of that degree of care, con- 
sideration, and. responsibility which 
his position imposed upon him, to see 
what was the character of the fever 
from which libelant was suffering, and 
was something as to which he could 
not hesitate, vacillate, speculate, or 
take chances upon.” The M. BE. Luck- 
enbach, supra. 


6. The Governor, 230 Fed. 857, 859. 


“There is some testimony that libel- 
ant expressed a desire to be carried to 
Seattle. In view of the uncertainty 
of the recollection of the first assist- 
ant engineer upon this point, I cannot . 
find that this is true. But, if it were 
true, it would not, in my judgment, 
absolve the ship from the failure of 
the master, or those acting for him, to 
ascertain libelant’s real condition at 
Victoria. I am firmly of the opinion 
that a due regard for the rights of 
seamen should require, and does re- 
quire that in a case like the present, 
when an early opportunity is pre- 
sented of easily ascertaining the na- 
ture and extent of an injury, the lo-- 
eation and external appearance of 
which shows that it may be serious, 
the officers should take advantage of 
such opportunity, and failing to do so, 
they fail to accord to the seaman the 
care to which he is entitled.” The 
Governor, supra. 


7. Wittekoppe v. New York, etc., 
SS. Co., 189 Fed. 920, 922. 


“The respondent claims that the 
libelant assented to this course. The 
libelant is a German, who speaks Eng- 
lish very imperfectly; some witnesses 
say not at all. He claims that he 
asked, and expected, to be put ashore 
at Pernambuco. The officers deny 
this, and it may be that ‘he said noth- 
ing, or that the officers did not un- 
derstand him. But I do not think that 
in such a case the shipowner is ex- 
onerated even if the seaman ac- 
quiesced in not obtaining proper sur- 
gical treatment. It is the duty of the 
master in such a case to use his own 
judgment and to do what is necessary 
under .the circumstances, and I t'hink 
in this case the master was bound to 
know that he, with the best intentions, 
was not competent to so treat the 
broken wrist as to prevent the result 
which occurred.” Wittekoppe v. New 
York, etc., SS. Co., supra. 
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the illness is not apparent, absence of request by the 
seaman,® or his positive assurances that nothing is 
wrong,” and refusal of offers of medical treatment,?° 
will excuse the master from providing medical treat- 
ment of the character in fact required by the nature 


of the disability. 


[§ 608] J. Loss of Right to Maintenance and 
Where a seaman is able to, 
sent himself for medical treatment 
within a reasonable time, he cannot thereafter re- 
cover for the expenses of maintenance and cure.}? 
By abandonment of the ship’s service without ne- 
cessity a disabled seaman relinquishes his right to 
But the seaman’s consent 
to be put ashore for the ship’s convenience does not 
preclude his thereafter recovering for maintenance 


Cure'1—1. In General. 
but does not, pr 


maintenance and cure.?® 


and cure.?4 


8. Willey v. Alaska Packers’ As- 
soc., 18 F. (2d) 8 [aff 9 F. (2d) 937]. 


fa] Duty not shown.—Where an 
experienced seaman with knowledge 
of his rights contracted a cold while 
in Alaskan waters, but neither he nor 
anyone else thought medical or hos- 
pital treatment was necessary, and 
he made no request therefor, the fact 
that the cold ultimately developed into 
tuberculosis, causing his death, did 
not render the employer liable in dam- 
ages for failure to provide hospital or 
medical treatment. Willey v. Alaska 
Packers’ Assoc., 18 F. (2d) 8 [aff 9 F. 
(2d) 9387]. 


9. McGuire v: Mutual Transit Co., 
257 Fed. 360. 


10. McGuire v. Mutual Transit Co., 
supra. 
[a] Tllustration.—Wnhere the ship’s 


steward became ill with heart trou- 
ble at Duluth, but refused to go toa 
hospital there, reiterated that his ill- 
ness was not serious and insisted up- 
on staying with the ship, and where 
there were no outward symptoms to 
advise the master of the dangerous 
character of the steward’s illness, the 
ship was not liable for the steward’s 
subsequent death, as the failure to 
call a physician to attend the stew- 
ard at some one or more of sundry 
ports of call did not, under such cir- 
cumstances, indicate any lack of due 
care by the master. McGuire v. Mu- 
tual Transit Co., 257 Fed. 360. 


11. Cause or origin of disability see 
supra §§ 583-591. 


ae The Ball Brothers, 35 FB (2d) 
Ls 


[a] Working on other ships.—Sea- 
man leaving vessel for work elsewhere 
after injury, and not presenting him- 
self for medical attention, was enti- 
tled to nothing for maintenance and 


gure, The Ball Brothers, 35 F. (2d) 
261. 
13. The Cambridge, 4 F. Cas. No. 


2,335, 4 Sawy. 252. 


14. The Atlantic, 2 F. Cas. No. 620, 
Abb. Adm. 451, 476. 


“Seamen are entitled to be main- 
tained and cured at the expense of the 
ship of. sickness or injuries received 
while in her service. And Courts 
would receive with great distrust any 
engagement upon the part of mari- 
ners to dispense with or qualify this 
privilege, alike important to them per- 
sonally in point of humanity and in 
view of wise policy, in aid of the nay- 
igation and commerce of the country. 
' The case of the libellants falls clear- 
ly within this rule, and nothing is 
shown in its character in any way de- 
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for.15 


is shown.?° 


[§ 611] K. Persons 


tracting from his right to the full 
benefit of it. The pretended discharge 
at Lahiana was of no effect upon the 
rights of libellant, for the reasons al- 
ready stated; and his assent to be put 
on shore, if such assent is to be im- 
plied, was only in accordance with the 
direction of the master and the con- 
venience of the ship. He still con- 
tinued entitled to support from the 
vessel, and to all the advantages he 
would have possessed if put on shore 
without being consulted or against 
his consent, or if he had continued on 
board during the residue of the cruise. 
In my judgment, therefore, there is 
no ground to question his right to be 
treated and cured at the expense of 
the ship.” The Atlantic, 2 F. Cas. 
No. 620, Abb. Adm. 451, 476. 


15. Marshall v. International Mer- 
cantile Mar. Co., 39 F. (2d) 551; Stew- 
art v. U..S., 25 F. (2d) 869; June v. 
Pan-American Petroleum, etc., Co., 25 
EB. (2d) 457. 


[a] Declining offer.—A stewardess 
injured while working on a vessel by 
declining an offer of hospital treat- 
ment relinquished her right to main- 
tenance and cure. Marshall v. Inter- 
national Mercantile Mar. Co., 39 F. 
(2d) 551. 


[b] Private physicians.—Where an 
engineer injured in the ship’s serv- 
ice refused a tender of medical serv- 
ice at a marine hospital, and employed 
private physicians on his own respon- 
sibility, he was thereafter estopped to 
claim maintenance and cure. Stewart 
v. U. S., 25 F. (2d) 869. 


[ec] Refused hospital certificate.— 
“With regard to the claim for mainte- 
nance and cure, it is reasonably cer- 
tain that appellant did not request 
any further treatment than he re- 
ceived while on the vessel, and, of 
course, he received his maintenance 
and his wages for that period. When 
he left the ship at New Orleans, the 
captain offered him a marine hospital 
certificate which would have secured 
him the best of care and medical at- 
tention. In tendering the certificate, 
the master complied with any obliga- 
tion the vessel had as to cure, and 
there is no doubt that appellant de- 
clined it. We agree with the District 
Court that appellant has . . re- 
ceived all of the maintenance and cure 
to which he was entitled under the 


circumstances.” June v. Pan-Ameri- 
can Petroleum, etc., Co., 25 F. (24a) 
457, 458. 

16. The Santa Barbara, 263 Fed. 


369 [rev 255 Fed. 231]; 
The Ella S, Thayer, 
Sawy. 409. 


[a] At private hospital.—Raymond 


Raymond vy. 
40 Fed. 902, 12 


[§§ 607-611 


[§ 609] 2. Tender and Refusal. After tender and 
refusal of proper maintenance and eare, the seaman | 
can no longer hold his employer responsible there- 


[§ 610] 3. Release. The seaman’s release of wage 
claims*’ will not conclude his right to recover for 
maintenance and cure.+® 
maintenance and cure may be set aside for good 
cause under statute.?° 
pressly made subject to correction for error will not 
bar a claim for maintenance and cure where error 


Releases of claims for 


A receipt by its terms ex- 


Entitled—1. Seamen—a. In 


v. The Ella S. Thayer, 40 Fed. 902, 12 
Sawy. 409. 


[b] Voluntary departure from ma- 
rine hospital deprives a seaman of the 
right to recover expense of subsequent 
treatment elsewhere. The Santa Bar- 
bara, 263 Fed. 369. 


17. See supra §§ 354-359. 


18. Pacific Mail SS. Co. v. Lueas, 
258 U. S. 266, 42 SCt 308, 66 L. ed. 
614 [aff 264 Fed. 938, ‘and _ certiorari 
den 254 U. S. 627 mem, 41 SCt 64 mem, 
65 L. ed. 446 mem]. 


19. 
supra. 


Statutes relative to setting aside for 
good cause see supra § 358. 


20. Harden v. Gordon, 11 F. Cas. 
No. 6,047, 2 Mason 541. 


[a] Annexed to foot of account.— 
“When, as in the present case, the re- 
ceipt is merely annexed to the foot of 
an account, and admits the payment of 
the balance only, it is to be viewed 
merely as a stated account, and con- 
fined in its operation to the items, 
which are specified. It cannot by any 
ingenuity be made to reach other 
claims, which it neither recognizes nor 
repudiates. Now a stated account is 
liable to be impeached; and in a fit 
case the party is admitted to sur- 
charge and falsify it. If errors and 
mistakes are apparent on the face of 
it, or the party comes with a strong 
case, recenti facto, Courts dealing in 
equities are in the constant habit of 
affording relief. And, what presses 
with more force on the present occa- 
sion, there are situations of peculiar 
influence and confidence between the 
parties, in which the opening of set- 
tled accounts is very reluctantly re- 
fused, and very easily permitted. But 
it is not necessary to examine this 
matter very minutely, because, in the 
case before the court, there is no set- 
tlement of any claim, except that of 
wages and an inconsiderable item for 
medicines. The other items are not 
even mentioned in the account; and 
it is signed with an express exception 
of errors. It therefore concludes 
nothing, and is now open to correc- 
tion as to the item of medicines, for 
which, upon the principles already 
stated, the libellant is not liable. As 
a receipt, or as a stated account, it 
presents no bar whatsoever to the 
controverted claims; and if a final 
settlement of these claims is to be 
established upon evidence aliunde, 
that evidence has not as yet been 
produced. On the other hand, such a 
settlement is utterly denied by the 
oath of the libellant, and that oath 
ts supported by the exception of er- 
rors on the settled account. This 


For later cases, developments and changes in the law see Annotations, same title and section number, 


After seaman has been placed in marine hospital _ 
by a vessel, the vessel is not liable for expenses in- 
curred by the seaman elsewhere.+® 


Pacific Mail SS. Co. v. Lueas, . 


§§ 611-615] 


General. Under the rule giving a disabled “seaman” 
the right to maintenance and cure,?! anyone is enti- 
tled thereto as a “seaman” who serves the ship as 


the result of a contractual engagement, and serves 


her in respect of her navigation.?? 


[§ 612] b. Dependent on Nature of Compensa- 
tion?*°—(1) In General. The right to maintenance 
and eure, when disabled,?* exists not only with re- 
spect to seamen paid regular cash wages?® but also 
with respect to members of the crew who receive no 
cash payment,?® or whose pecuniary compensation 


2 


is limited to a share in the earnings of the vessel.?* 


Payment of war bonus does not deprive a disabled 
seaman of his right to maintenance and cure.?® 


[§ 613] (2) Seamen Paid by Lay or Share. Sea- 
men hired on shares?® are entitled to maintenance 
and cure for disability incurred in the service of 
the ship,®° as in the case of fishermen employed on 
the lay,** such as a fisherman whose compensation 
is proportioned to individual success in prosecuting 
the purposes of the voyage,°? or seamen employed 


SEAMEN 


‘ 
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for a share in possible salvage moneys.*? 
[§ 614] c. Dependent on Nature of Voyage. The 


rule that disabled seamen are entitled to maintenance 
and cure®* applies to seamen employed on vessels 
engaged in short coastwise trips,*®® or sailing on the 
lakes,?® harbors,?? and rivers?* of the United States. 


Armed merchant vessel in war zone. The fact that 
a merchant vessel undertakes a voyage through wa- 
ters where it is subject to attack by the public ene- 
my, and carries arms to repel such attacks, does not 
change its essential character as a merchant vessel 
so as to deprive injured seamen of their right to 
maintenance and cure.®® 


[§ 615] d. Particular Persons as Seamen.*° Par- 
ticular persons held seamen under the rule entitling , 
a disabled seaman to maintenance and cure:*! En- 
gineers;*” firemen;*? fishermen;** mates,*> even 
while acting as masters;#° and wireless operators.*? 


Particular persons held not seamen within the 
rule: Longshoremen;**® and stevedores.?? 


point of defence may then be dis- 
missed without further comment, as 
sustained neither de facto nor de 
jure.” Harden y. Gordon, 11 F. Cas. 
No. 6,047, 2 Mason 541, 562. 


21. See supra § 582. 


Soda The Buena Ventura, 243 Fed. 


23. Payment of seamen by: 
Lay or share see supra §§ 548-581. 
Wages see supra §§ 153-547. 

24. See supra § 582. 


25. See cases passim supra §§ 582- 
607. 


26. The Buena Ventura, 243 Fed. 
WOT 


[a] Marconi man.—Where libelant 
received his pecuniary compensation 
from the Marconi company, but Sse- 
cured board and lodging from the ship, 
and signed articles as a wireless op- 
erator at the nominal wage of twen- 
ty-five cents a month, which was not 
in fact paid, the fact that he received 
no cash compensation from the ship 
did not preclude the existence of a 
contract of employment giving him 
the right to maintenance and cure for 
iritis incurred while in the _ ship’s 
service. The Buena Ventura, 243 Fed. 
29%. 


27. See infra § 613. 


28. Saunders v. Luckenbach Co., 
262 Fed. 845 [aff 262 Fed. 849]. 


{a] Shelled by submarine.—Where 
libelant was hired under an agreement 
providing for payment of a fifty per 
cent war bonus on a merchant ship 
sailing through the war zone during 
the World War, and while on duty in 
the engine room during a submarine 
attack was injured as a result of shell 
fire, the fact that he received a bonus 
for the extra war risk, and was dis- 
abled as a direct result of the hazard 
for which he received extra pay, did 
not preclude his right to maintenance 
and cure for an injury arising from 
a danger which was essentially a sea 
peril. Saunders y. Luckenbach Co., 
262 Fed. 845 [aff 262 Fed. 849]. 


Payment of statutory extra wages 


as not precluding recovery of main- 
tenance and cure see supra § 415. 


29. See supra §§ 548-581. 


30. Crowell v. Knight, 6 F. Cas. 
No. 3,445, 2 Lowell 307; The Atlantic, 
2.F. Cas. No: 620, Abb. Adm. 451; 
Knight v. Parsons, 14 F, Cas, No. 7,886, 


1 Sprague 279; Reed v. Canfield, 20 F. 
Cas. No. 11,641, 1 Sumn. 195; 


31. Welch y. Fallon, 181 Fed. 875; 
Knight v. Parsons, 14 F. Cas. No. 7,- 
886, 1 Sprague 279. 


[a] Mackerelmen.—Knight v. Par- 
sone, 14 F. Cas. No. 7,886, 1 Sprague 
(oe 


[b] Whalemen.—Reed v. Canfield, 
20 . Cass, No. 113641, 1 Summ.7 195; 
The Atlantic, 2 F. Cas. No. 620, Abb. 
Adm, 451. 


82. Knight v. Parsons, 14 F. Cas. 
No. 7,886, 1 Sprague 279. 


[a] Fishermen paid in proportion 
to their individual catches are entitled 
to be cured at the vessel’s expense. 
Knight v. Parsons, 14 F. Cas. No. 7,- 
886, 1 Sprague 279. 


oot The Buena Ventura, 243 Fed. 
Ge 


Right of seamen to salvage see Sal- 
vage passim §§ 59-69. 


34. See supra § 582: 


35. The Mars, 149 Fed. 729, 79 CCA 
435 [aff 138 Fed. 941, 145 Fed. 446]. 


36. The Ben Fliint, 3 F. Cas. No. 
1,299, 1 Abb. 126, 1 Biss. 562. 


37. The Bouker No. 2, 241 Fed. 831, 
154 CCA 533 [mod 231 Fed. 254 and 
certiorari den sub nom. Jones v. Bou- 
ker Contracting Co., 245 U. S. \647 
mem, 38 SCt 9 mem, 62 L. ed. 529 
mem]. 


[a] Tugboat.—The Bouker No. 2, 
241 Fed. 831, 154 CCA 533 [mod 231 
Fed. 254 and certiorari den sub nom, 
Jones v. Bouker Contracting Co., 245 
U. S. 647 mem, 38 SCt 9 mem, 62 L. 
ed. 529 mem]. 


88. The Ben Flint, 3 F. Cas. No. 
1,299, Abb. Adm: 126, 1 Biss. 562. 


[a] Western rivers.—Moseley v. 
Scott, 3 Oh. Dec. (Reprint) 449, 6 AmL 
RegNS 599. 


39. Saunders v. Luckenbach Co., 
262 Fed: 845 [aff 262 Fed. 849]. 


[a] Presence of naval gun crew.— 
A steamship in the transatlantic mer- 
chant service during the war did not 
cease to be a merchantman, nor its 
crew merchant seamen, with the right 
to maintenance and care in case of 
injury, because the vessel carried an 
armament of two guns, manned by a 
naval crew, for protection against 
submarines. Saunders v. Luckenbach 
Co., 262 Fed. 845 [aff 262 Fed. 849] 


(cure for wound received by merchant 
seaman during submarine attack). 


40. Generally see supra § 2. 
41. See supra § 582. 


42. The Bouker No. 2, 241 Fed. 831, 
154 CCA 533 [mod 231 Fed. 254 and 
certiorari den sub nom. Jones v. Bou- 
ker Contracting Co., 245 U. S._ 647 
mem, 38 SCt 9 mem, 62 L. ed. 529 
mem]. 


43. The North America, 18 F. Cas. 
No. 10,314, 5 Ben. 486. 


44. Knight v. Parsons, 14 F. Cas. 
No. 7,886, 1 Sprague 279. 


45. The George, 10 F. Cas. No. 5,- 
329, 1 Sumn. 151 [aff 14 F. Cas. No. 8,- 
035, 1 Sumn, 591]. 


46. The George, supra. 


*[La] On death of original master, by 
operation of law but not by appoint- 
ment. The George, 10 F. Cas. No. 5,- 
329, 1 Sumn. 151 [aff 14 F. Cas. No. 8,- 
035, 1 Sumn. 591]. 


von The Buena Ventura, 243 Fed. 


48. Flanagan v. Galey, (Tex. Civ. 
A.) 183 SW (2d) 1118; C. Flanagan & 
Sons, Inc. v. Carken, (Tex. Civ. A.) 
11 SW (2d) 392. 


Longshoreman or stevedore as sea- 
man: 


Generally see supra § 2. 
Under Jones Act see infra § 643. 


49. Flanagan v. Galey, (Tex. Civ. 
A.) 13 SW (2d) 1118; C. Flanagan & 
Sons, Inc. v. Carken, (Tex. Civ. A.) 
11 SW (2d) 392. 


[a] No ship contract nor sea serv- 
ice.—“A stevedore or longshoreman 
has no contract with the ship. He 
has not bound himself to its service. 
He does not serve as a member of its 
crew, but performs for an independent 
contractor a duty that formerly was 
ordinarily done by the crew, not upon 
the high sea, but at the ship’s desti- 
nation, minus the perils of the voyage. 
He does not undergo the hardships 
and dangers, nor does he surrender 
the personal rights and liberties that 
a seaman does in binding himself to 
the vessel as a member of its crew 
in exchange for the right of mainte-- 
nance, care, and wages flowing to the 
seaman by virtue of his contract to 
serve the ship. It follows, 
therefore, that in our opinion appel- 
lee was not entitled to recover main- 
tenance, cure, and wages,.and that 
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[§ 616] 2. Other Persons.5® There is authority 
holding that, in the absence of statute®! or of a con- 
tractual relation,®? a physician treating a disabled 
seaman cannot recover from the vessel or its owners 
the expense of maintenance and cure given the sea- 
man. Other authority is to the effect that a hospital 
furnishing a disabled seaman maintenance and cure 
on his request, and on failure of the employer to 
provide treatment, may recover therefor against the 
shipowner.°? 


[§ 617] L. Persons Liable—1. For Expense of 
Maintenance and Cure. Both the vessel®* and her 
owners®® are liable for the expense of the mainte- 
nance and cure of a seaman disabled in the ship’s 
service. 


Third party, whose ship negligently eaused a col- 
lision with the vessel upon which a seaman suing for 
maintenance and cure was thereby injured, is pri- 
marily liable for such maintenance and cure.°® 


Owner’s secondary liability. Where a seaman is 
injured as the result of a collision for which a third 
party is to blame, the shipowner nevertheless remains 
secondarily liable for his seaman’s maintenance and 
eure.°* 


[§ 618] 2. For Damages Resulting from Neglect 


the judgment of the court awarding 
him judgment for maintenance and 
cure was error.” C. Flanagan & Sons, 
Ine. v. Carken, (Tex. Civ. A.) 11 SW 
(2d) 392, 394. 


50. Liability of ship or carrier for 
expenses of seaman incurred under 


the latter. 


SEAMEN 


and treatment which 
been furnished by respondent, 
whether paid to the seaman or directly 
to libelant should ultimately reach 
I As I have said, the ques- 
tion presented is a new one, but I am 
inclined to the belief that the action 
may be maintained.’’ 


[§§ 616-620 


or Mistreatment.°® Where there is negligence ‘in 
performance of the duty to provide a disabled sea- 
man with maintenance and cure,®® the ship®® and 
its owner®? are liable therefor. 


Negligence of master. The owner is liable for the 
negligence of his master with respect to the care 
of a disabled seaman,** and the ship is not relieved 
of responsibility because of the master’s culpable 
error of judgment in failing to provide treatment.®* 


[§ 619] M. Legal Remedies—1. In _ General. 
Remedies for breach of the duty®* to furnish main- 
tenance and cure include actions to secure reimburse- 
ment for the expense thereof,®® and to recover in- 
demnity for damages resulting from neglect or im- 
proper care.°® The seaman may also recover wages 
for the period of his disability and employment un- 
der principles elsewhere set forth.°* But in the ab- 
sence of neglect or other violation of a positive duty 
to the disabled seaman,®® or of statutes permitting 
recovery for personal injuries under principles else- 
where set forth,®® his recovery for disability acquired 
in the service of the ship is confined to wages and the 
expense of maintenance and cure.”° 


[§ 620] 2. Expense of Maintenance and Cure—a. 
In General. Where a disabled seaman has actually 
paid or incurred personal liability for the expenses 


should have 


is 58. Negligence of physician see su- 
an 


pra §§ 5938, 594, 605. 
59. Duty see supra §§ 582-610. 


Actions for damages see infra §§ 
626-632. 


Methodist Epis- 60. Morris v. U. S., 3 F. (2d) 588; 


quarantine regulations see Health § 
15: 


51. See statutory provisions. 


Right of Crown under statute see 
supra § 147. 


52. Melanson v. Gorton Pew Fish- 
eries Co., 48 N. S. 502, 507. 


“The vessel and its owners are lia- 
ble for the maintenance and medical 
attendance on this seaman but liable 
to whom? As there is no contractual 
relation between plaintiff and defend- 
ant, either expressed or implied, I re- 
egret to say that, in the absence of a 
statute, it would be impossible for 
him to recover, at least no authority 
was cited by plaintiff’s counsel indi- 
cating that a third party could recov- 
er against defendant company.” Me- 
lanson y. Gorton Pew Fisheries Co., 
supra. 


fa] “The contention that general 
maritime law gives the plaintiff a 
right of action is not sustained by any 
authority cited by counsel. In some 
form, no doubt, the defendant com- 
pany could be made responsible for 
these services—possibly by the de- 
ceased’s administrator, although, as 
to that, I give no definite opinion.” 
Melanson v. Gorton Pew Fisheries Co., 
48 N. S. 502, 507. 


53. Methodist Episcopal Hospital 
vy. Pacific Transport Co., 3 F. (2d) 508. 


“Tt would be a defense to this ac- 
tion, if maintainable at all, to show 
that the amount claimed had already 
been paid to the seaman. I see no 
reason why it would not equally be a 
defense to an action by the seaman to 

-show that the amount had been paid 
to the hospital. In either event the 
amount due, whether due to the sea- 
man or the libelant, is so due because 
libelant furnished the seaman care 


copal Hospital v. Pacific Transport 
Co..73 FY 4(2d) 508. 


54. Carlisle Packing Co. v. Sandan- 
ger, 259 U. S. 255, 42 SCt 475, 66 L. ed. 
927 [aff 112 Wash. 480, 192 P 1005]; 
The Osceola, 189. U. S. 158, 28 SCt 483, 
47 L. ed. 760; Reed v. Canfield, 20 F. 
Cas. No, 11,641, 1 Sumn. 195; Lecoure- 
ier v. The Hawaiian Isles, 3 Hawaii 
Fed. 101, 103; Melanson v. Gorton Pew 
Fisheries Co., 48 N. S. 502. 


“Although it was the duty of the 
master to see that libelant had prop- 
er medical treatment, it appears that, 
taking the initiative himself, he ob- 
tained such treatment. For, this and 
maintenance during the time required 
for a cure, the ship is liable.’ Le- 
coureier v. The Hawaiian Isles, su- 
pra. 


55. Carlisle Packing Co. v. Sandan- 
ger, 259 U. S. 255, 42 SCt 475, 476, 66 
L. ed.° 927; .The-Osceola,, 189. U.S. 
158, 175, 23 -SCt, 4835.47 L. ed. 760; 
Melanson v. Gorton Pew VFisheries 
Co., 48 N. S. 502, 506. 


“The vessel and her owners are lia- 
ble, in case a Seaman falls sick, or is 
wounded, in the service of the ship, 
to the extent of hig maintenance and 
ecure.”’ The Osceola, supra [quot Car- 
lisle Packing Co. vy. Sandanger, supra; 
Tropical Fruit SS. Co. v. Towle, 222 
Fed. 867, 868, 188 CCA 293; The C. S. 
Holmes, 220 Fed. 273, 275, 186 CCA 
289 [rev 212 Fed. 525]; Melanson vy. 
Gorton Pew Fisheries Co., supra]. 


56. Seely v. New York, 24 F. (2d) 
412. , 

57. Seely v. New York, supra. 

[a] If third party does not pay,. 


the shipowner must itself provide the 
maintenance and cure. Seely v. New 
York, 24 F. (2d) 412. 


Unica v. U. S., 287 Fed. i177; The Mat- 
terhorn, 128 Fed. 868, 68 CCA 331; 
The Troop, 128 Fed. 856, 68 CCA 584 
[aff 118 Fed. 769]; The Scotland, 42 
Fed, 925; City of Carlisle, 39 Fed. 807, 
Santee 52; City of Alexandria, 17 Fed. 


61. Unica v. U. S., supra; Scarff v. 
Metcalf, WT N.Y. 211, 13 NH 796; £ 
AmSR 807. 


62. TheC. S. Holmes, 209 Fed. 970. 
68. “Morris' Vv; (G-"S., 3. Mon (2d) pose 


[a] Believed seaman shamming.— 
Captain’s error ‘of judgment in be- — 
lieving that injured seaman was 
shamming did not relieve ship from 
responsibility of providing main'te- 
nance and cure. Morris v. U. S., 3 F. 
(2d) 588. 


Duty of master and other officers 
see supra §§ 604-607. 


64. See supra §§ 582-610. 

65. See infra §§ 620-625. 

66. See infra §§ 626-632, 

67. See supra §§ 224-232. 

68. Recovery: of damages for 


breach of duty to furnish: 


Proper maintenance and cure see in- 
fra §§ 626-632. 


Seaworthy vessel see infra §§ 650-664, 
69. See passim infra §§ 634-728. 


70. Chelentis vy. Luckenbach SS. 
Co., 247) U.. S.°372, 38 SCt 501, 62 Ty 
ed. 1171 [aff 248 Fed. 536, 156 CCA 
234]; The Osceola, 189 U. S. 158, 23 
SCt 488, 47 L. ed. 760; Great Lakes SS. 
Co. v. Geiger, 261 Fed. 275. 


Recovery denied for injury arising 
ete negligence of crew see infra § 
dD. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 620-624] 


of maintenance and cure, he may recover such ex- 
penses from his employer.4 But where expenditures 
have been made for the seaman which he has neither 
paid nor assumed the obligation to pay, he cannot 
recover from his employer for such expenditures.’ 
The expenses of the maintenance and cure of a sea- 
man may be recovered in a manner similar to that 
employed for the recovery of wages,’* as by a pro- 
ceeding in rem in admiralty,’* or in a libel for dam- 
ages for the injury.7° The remedy is not, however, 
confined to the courts of admiralty, but may be ad- 
ministered by the state courts.7® Under the practice 
in state courts it has been held that an action in tort 
for injuries to a seaman cannot be joined with an 
action ex contractu for maintenance and cure.77 


[§ 621] b. Limitations. A disabled seaman’s suit 
for the expenses of his maintenance and cure is 
controlled by limitations applicable to suits on con- 
tract,** and not by those applicable to tort actions.7® 


[§ 622] c. Pleading: General rules of admiralty 


71. The Balsa, 10 F. (2d) 408; 
Pacific Mail SS. Co. v. Lucas, 264 Fed. 


938, 941 [certiorari granted 264 U. [a] 


SEAMEN 


355 [rev 15 F. (2d) 580]. 
Remanded for amendment.— 
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pleading are discussed elsewhere in this work.®°® 


Amendment.*+ In a suit brought for the recovery 
of wages,®* or for damages for personal injuries,*? 
the court may allow an amendment, so that a seaman 
may recover expenses of maintenance and cure. 


Under prayer for general relief a seaman suing 
specifically for other damages may recover the ex- 
pense of maintenance and cure.’# 


[§ 623] d. Evidence. General rules*® govern as 
to weight and sufficiency of evidence on a claim for 
maintenance and cure.®® 


[§ 624] e. Amount of Recovery—(1) In General. 
A seaman who has expended or incurred expenses 
for maintenance and cure may recover the actual and 
reasonable amount thereof.*” But he cannot recover 
such expenses where he has neither paid nox incurred 
any.®° Nor can he recover a trivial expense of this 
character.S® Nor can he recover for prospective 


31, 33. (3) To show that hernia was 
caused by injury received in serv- 
ice. The Lake Gaither, supra (‘“‘I 


S. 627, 41 SCt 64, 65 L. ed. 446, and 
aff258 U. S. 266, 42 ‘SCt 308; 66 ET: 
ed. 614]; Lecoureier v. The Hawaiian 
Isles, 3 Hawaii Fed. 101. 


72. The Kenilworth, 144 Fed. 376, 
75 CCA 314, 4 LRANS 49 [certiora- 
ri den 202 U. S. 617 mem, 26 SCt 
764 mem, 50 L. ed. 1173 mem]; Da- 
vis v. The Erie, 7 F. Cas. No. 3,632a. 


{a] Expenditures after comple- 
tion of cure.—A vessel is not liable 
for expenditures made by others on 
behalf of an injured seaman, which 
he is under no obligation to reim- 
burse, and which were made when 
the cure had been completed, at least 
so far as the ordinary medical means 
extended. The Kenilworth, 144 Fed. 
376, 75 CCA 314. 


[b] Gratuitous treatment.—A sea- 
man cannot recover against a ves- 
sel for gratuitous hospital treatment 


for an injury received on board a 
vessel. Davis v. The Erie, 7 F. Cas. 
No. 3,632a. 

73. See supra § 442. 


74. Brown v. The D. S. Cage, 4 
F. Cas. No. 2,002, 1 Woods 401. 


Jurisdiction of admiralty courts 
see Admiralty § 85 text and note 
94 [b]. 

75x 
Weidman v. The 
waii Fed. 195. 

Damages for: 
Improper treatment see infra §§ 626— 

632. 

Injury itself see infra §§ 722, 723; 

and see passim §§ 634-728. 

76. Moseley v. Scott, 3 Oh. Dec. 
(Reprint) 449, 5 AmLRegNS_ 599; 
Sanders v. Stimson Mill Co., 32 Wash. 
627, 73 P 688, 34 Wash. 357, 75 P 
974. 


The Lizzie Frank, 31 Fed. 477; 
Nebraskan, 3 Ha- 


77. Sanders v. Stimson Mill Co., 
supra. 
78. Marshall v. International Mer- 


chant Mar. Co., 39 F. (2d) 551; Cresci 
vy. Standard Fisheries, 7 F. (2d) 378. 


79. Cresci v. Standard Fisheries, 
supra. 

80. See Admiralty §§ 183-229. 

81. Of admiralty pleadings gen- 
-erally see Admiralty §§ 205-212. 

82. The W. L. White, 25 Fed. 503. 

83. The Montezuma, 19 F. (2d) 


Where libelant sued in rem to re- 
cover damages for personal injuries, 
and such libel was dismissed below, 
and where the libel did not ask main- 
tenance and cure and there was no 
assignment of error on appeal for 
failure to recover maintenance and 
cure, nevertheless, on a showing that 
libelant was entitled thereto, the up- 
per court remanded the case in or- 
der that appellant could apply to 
amend his libel and then make ap- 
plication for maintenance and cure. 
The Montezuma, 19 F. (2d) 355 [rev 
15 F. (2d) 580]. 


84 The New Dawn, 36 F. (2d) 
970, 971; The Teviotdale, 166 Fed. 
481; The Mars, 138 Fed. 941 [aff 149 


Fed. 729, 79 CCA 435]. 


“Tt is claimed by counsel for the 
claimant here that the libelant can- 
not recover for his maintenance and 
cure because he does not specifical- 
ly ask for that in his libel; but 
he does ask for ‘such other and fur- 
ther relief in the premises as in law 
and justice he may be entitled to re- 
ceive. This is a sufficient demand 
under which he may be awarded 
maintenance and cure.’ The New 
Dawn, supra. 


[a] Past expenses as “other re- 
lief.’,—Where a libel was filed by a 
seaman for damages, and also pray- 
ing other relief, admiralty was com- 
petent to administer a suitable rem- 
edy, and although the court found 
that no damages were due, it had 
power to make a decree for such 
expenses in healing the libellant as 
had been already incurred. The Liz- 
zie Frank, 31 Fed. 477. 


[bo] Prospective expenses of main- 
tenance and cure cannot be decreed 
in a libel for damages for the in- 
jury. The Lizzie Frank, 31 Fed. 477. 


85. See Admiralty § 255; and HEv- 
idence §§ 1730-1806. 


86. See cases infra this note. 


[a] Evidence held sufficient to 
sustain award for maintenance and 


cure. The William Nelson, 33 F, 
(2a) 539. 
[b] Evidence held insufficient: 


(1) To disclose basis for a computa- 
tion, finding, or even an intelligent 
estimate as to expenses of mainte- 
nance and care. O’Bryant v. States 
SS. Co., 36 F. (2d) 305. (2) To show 
any expenditure by seaman for treat- 
ment. ‘The Lake Gaither, 40 F. (2d) 


think the great preponderance of the 
evidence indicates clearly that the 
man’s hernia was not of recent oc- 
currence, and I think it most unlike- 
ly that it was occasioned by injury 
during the three weeks that he was 
aboard the Lake Gaither. But even 
if I should be wrong in this, it would 
be difficult to fix, with any accuracy, 
any amount that he would be enti- 
tled to for maintenance and cure 
since he has never made any effort 
to be cured and since there is no 
evidence of his expenditure for main- 
tenance. . . . In consideration of 
these matters, I am disposed to think 
that there should be no allowance for 
maintenance and cure’’’). (4) To 
support claim that thrombosis de- 
veloping after discharge resulted 
from mistreatment prior to discharge 
so as to entitle libelant to mainte- 
nance and cure for such thrombosis. 
Morris v. U. S., 3 F. (2d) 588. 


87. The Balsa, 10 F. (2d) 408; 
The Lizzie Frank, 31 Fed. 477. 


[a] Expenses actually incurred 
for treatment beyond that furnished 
free at a marine hospital are a prop- 
er item for recovery. The Balsa, 10 
F. (2d) 408. 


88. The Balsa, supra. 


[a] Free treatment.—‘‘A seaman 
cannot recover costs of cure when, 
having received attention at a ma- 
rine hospital, he has expended noth- 
ing in his cure.” The Balsa, 10 F. 
(2d) 408. 


89. Soderman v. The Hawaiian 
Isles, 3 Hawaii Fed. 94, 100. 


“It seems to me, therefore, that 
under the precedents and a reason- 
able construction of the rule, the 
third ground of the exceptions must 
be allowed unless the libelant’s con- 
tention that he is, at any rate, en- 
titled to damages for maintenance 
and cure in connection with the in- 
juries received, is valid. He would 
be entitled to such damages if the 
evidence showed a necessity for med- 
ical treatment on account of such 
injuries, but in this case, the in- 
juries were so Slight that libelant 
was working as usual before the ves- 
sel arrived in port, less than two 
days after they were received. He 
consulted a physician at the instance 
of his counsel after he arrived, ob- 
viously for the sake of obtaining 
the physician’s testimony for the 
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expenses. °°? 


Particular amount recoverable will depend upon 


the circumstanees involved.®! 


[§ 625] (2) Interest. A disabled seaman recover- 
ing an award for maintenance is also entitled to in- 
terest thereon from the time its payment was due.®” 


[§ 626] 3. Damages for Neglect or Improper 
For injuries resulting 
from breach of the duty to furnish proper mainte- 
nance and cure, a disabled seaman is entitled to com- 


Treatment—a. In General. 


SEAMEN 


[§§ 624-628 


from alleged neglect or mistreatment, there can be 


pensation in damages.°* But where no injury results 


prospective litigation. Such testi- 
mony did not show that libelant stood 
in any special need of medical treat- 
ment although some slight treatment 
was rendered which was probably 
beneficial. Only two visits to the 
physician were made, at the second 
of which there was an examination 
but no treatment. Under these cir- 
cumstances the claim for mainte- 
nance and,cure seems too trivial to 
merit consideration.” Soderman v. 
The Hawaiian Isles, supra. 


90. The Lizzie Frank, 31 Fed. 477. 
91. See cases infra this note. 
[a] Five hundred dollars.—Where 


a seaman?s foot was caught and 
crushed in a line from a tug which 
he was making fast on a scow, and 
he was in a hospital for three 
months, where he was maintained and 
cared for by the owner of the ves- 
sels free of charge but could not 
work for nine months longer, and 
had spent money for medicines, 
crutches, and an artificial foot which 
had been once renewed, and he still 
owed for board during the time he 
was under disability, an allowance 
of five hundred dollars ‘would be 
made under the obligation of the 
owner to furnish maintenance, cure, 
and wages to a seaman who falls 
sick or is wounded in the service 
of the ship. Dougherty v. Thomp- 
son-Lockhart Co., 211 Fed. 224. 


[b] Two hundred and seven dol- 
lars.—‘‘Because no offer was made to 
send Jones to the Marine Hospital, 
we hold him entitled to recover for 
maintenance and cure as long as (so 
far as we can gather from this ev- 
idence) he would have remained in 
the Marine Hospital, had he gone 
there—which we take to be approxi- 
mately the date of his discharge 
from the hospital in Plainfield. This 
is 34% months, or 105 days (i. e. $105), 
plus his doctor’s bill ($102), making 
a total of $207. The decree below 
is modified, so as to award to libel- 
ant $207, without costs of this court 
or the District Court to either par- 
ty; as so modified, it is affirmed.” 
The Bouker No. 2, 241 Fed. 831, 836 


{certiorari den sub nom. Jones v. 
Bouker Contracting Co., 245, U. S. 
647 mem, 38 SCt 9 mem, 62 L. ed. 


529 mem]. 


92. Great Lakes SS. Co. v. Geiger, 
261 Fed. 275. 


93. The Rolph, 293 Fed. 269, 272 
[aff 299 Fed. 52, and certiorari den 
sub nom. Rolph Nav., etc., Co. v. 
Kohilas, 266 U. S. 614, 45 SCt 96, 
69 L. ed. 468]; North Alaska Salmon 
G@o.'-v. Larsen, 220 Fed. 93, 96, 135 
CCA 661; The Troop, 128 Fed. 858, 
63 CCA 584 [certiorari den 195 U. 
$7632 mem, 25 SCt.789 mem, 49 
L. ed. 353 mem]; Baggs v. Stand- 
ard Oil Co., 180 NYS 560. 


“The very principle of ancient mar- 
itime law, to the effect that a sailor 


is entitled only to wages, mainte- 
nance, and also cure, carries with 
it the corollary that, if the cure is 
not provided to the best ability of 
the master, the resulting damage 
must be compensated in a court of 
admiralty.” The Rolph, supra. 


“It is said that the court erred 
in awarding the appellee damages for 
loss of earnings after his discharge 
from the vessel, and for his expenses 
after such discharge, and the ap- 
pellee cites authorities for the rule 
that the injured seaman is to be 
cured at the expense of the ship, 
but that he is not to receive any 
compensation or allowance for the 
effects of the injury, further than 
the expenses incurred in the cure, 
and that the permanent disability is 
not a ground for indemnity from 
the owners of the ship. But~ that 
is a rule which has been applied only 
in cases in which the vessel was 
without fault. It does not apply 
to cases in which personal negli- 
gence and default in furnishing care 
and attendance are alleged and prov- 
en.” North Alaska Salmon Co. v. 
Larsen, supra. 


[a] Aggravation of injury result- 
ing from improper care.—Baggs v. 
Standard Oil Co., 180 NYS 560. 


94. The Van der Duyn, 261 Fed. 
887 [rev 251 Fed. 746]; The Roanoke, 
215 Fed. 780. 


[a] Result as favorable as if 
hospital treatment had been secured 
earlier.—Where, on the outward pas- 
sage on a voyage from New York 
to Cuba and return, one of the bones 
in a seaman’s forearm was broken, 
but a physician who examined the 
injury at Cuba did not discover the 
fracture, and directed the treatment 
which was followed by the officers 
on the return trip, after which the 
fracture was treated in a hospital, 
with a result favorable as it would 
have been if treated at first, the ship- 
owner held not liable in damages 
beyond the expense of treatment and 
cure. The Van der Duyn, 261 Fed. 
887 [rev 251 Fed. 746]. 


{[b] No. evidence of proximate 
causal relation.—A seaman injured 
on shipboard was not entitled to re- 
cover from the vessel because the 
captain did not sooner take him to 
a port for surgical treatment where 
the testimony of the hospital sur- 
geons who treated the injury and 
subsequently amputated his leg, and 
who could have given the best tes- 
timony as to the nature and prob- 
able effect of the injury, was not 
taken. The Roanoke, 215 Fed. 780. 


Expense of maintenance and cure 
see supra §§ 620-625. 


95. See Admiralty § 183. 


96. The C. S. Holmes, 220 Fed. 
278, 1836 CCA 289 [rev 212 Fed. 525]. 


[a] Although not very clear or 


no recovery of damages.°*+ 


[§ 627] b. Pleading. 
libel for damages from neglect or improper treatment 
will be liberally construed in libelant’s favor.°® 


[§ 628] c. Evidence. 
dence®? and applicable principles of maritime law*® 
considered with respect to the circumstances in- 
volved, evidence in particular cases has been held 
sufficient to show neglect to provide proper care,?® 


Under general rules®® a 


Under general rules of evi- 


‘ 


positive in its averments a libel for 
damages arising from neglect to fur- 
nish proper care will be held suffi- 
cient under the liberal construction 
applicable to such libels if it sub- 
stantially sets forth a cause of ac- 


tion. The . S. Holmes, 220 Fed. 
273, 1386 CCA 289 [rev 212 Fed. 525]. 
[b] Sufficiency of particular 


counts.—(1) ‘The second count is 
for failure to provide proper med- 
ical care, attention, etc., to libelant 
after the injury and is sufficient in 
form and substance. The exceptions 
thereto will be overruled.” Christen- 
sen v. Matson Nav. Co., 209 Fed. 266. 
(2) “The fourth count alleges neg- 
ligence of the surgeon performing 
the operation without allegations 
bringing home _ to the defendant 
knowledge that the surgeon was un- 
skilled. The fifth count does this. ~ 
The sixth count is predicated upon 
the neglect and refusal of the defend- 
ant to provide maintenance and cure. 
The demurrer to the fifth and sixth 
counts will be overruled and sus- 
tained to the . . fourth” count, 
Bonam y. Southern Menhaden Corp., 
284 Fed. 360, 362. 


97. See Admiralty § 255; 
idence §§ 1730-1806. 


and Ev- 


98. See supra §§ 582-618. 
99. North Alaska Salmon Co. v. 
Larsen, 220 Fed.: 93,135 CCA, 661; 


Leone v. Booth SS. Co., Ltd., 232 N. 
Y. 188, 133 NE 439. 


{a] Circumstances indicating neg- 
lect.— ‘The next day the shoulder 
and arm were swollen, so accurate 
diagnosis was difficult. The physi- 
cian discovered and reduced the dis- 
location, however, but did not find 
the fracture. He told him, however, 
that at tne first port of call he would 
take him to a hospital and examine 
him by means of an X-ray. Six 
days later the ship reached Bar- 
badoes where there was a hospital. 
Great pain had continued. The arm 
then hung with the palm out and 
the plaintiff could not use it. He re- 
quested to be sent ashore and the 
physician also desired it. The mas- 
ter refused. He did so because he 
feared the British authorities would 
discover that the ship was equipped 
with wireless—at that time forbid- 
den. We may assume that in the 
hospital was an X-ray instrument. 
They, are in general use. It is com- 
mon knowledge that such _ photo- 
graphs are constantly taken in ev- 
ery hospital. It is to prefer shadow 
to substance to make the result of 
this action depend on affirmative 
proof of this matter. Had the ap- 
paratus been used it may be inferred 
that the fracture would have been 
discovered. When later it was used 
the fact at once appeared. Instead 
of being sent ashore the plaintiff was 
told that he had been examined by 
some physician while asleep and 
that nothing was the matter with 


For later cases, developments and changes in the law see Annotations, same title and section number, 


— 


§§ 628-631] 


or to show positive maltreatment,! or to show a prox- 
imate causal relation between the ultimate injury 
In other cases the 
evidence has been held insufficient to show neglect,® 
as in the ease of delay justified by existing condi- 
or insufficient to show positive maltreatment 
of a disabled seaman,° or insufficient to show a prox- 
imate causal relation between the neglect and the 


and the neglect or maltreatment.? 


tions,* 


alleged resultant damage.°® 
[§ 629] d. Questions for Jury. 


evidence questions of fact are for the jury.’ 


[§ 630] e. Assessment of Damages—(1) In Gen- 
In a libel for neglect to provide proper medi- 
cal care or treatment, the measure of damages is the 
consequential injury,® including compensation for 
additional physical injury arising from neglect, 
financial loss resulting from inability to earn usual 


eral. 


him. Apparently this statement 
could not be true.’’ Leone vy. Booth 
SS. Co., Litd., 232 N. Y.-183, 185, 133 
NE 489. 


1. Leone vy. Booth SS. Co., Ltd., su- 
pra. 
[a] Removal from ship’s hospital 


to forecastle, cursing seaman, and 
compelling him to do work unsuited 
to his condition. Leone v. Booth SS. 
Co.; Ltd., 232)N. Y. 183, 133 NH 439. 


2. Leone v. Booth SS. Co., Ltd., su- 
pra. / 


[a] Inference reasonable.—‘Un- 
der these circumstances the jury have 
found that the master did more than 
rely in good faith on the advice of a 
competent physician; that for rea- 
sons of his own he personally pre- 
vented the plaintiff from receiving 
treatment in a hospital at Barbadoes; 
that because of his personal inspec- 
tion he reached the conclusion that 
the plaintiff was feigning and com- 
pelled him to do improper work; and 
that in both these respects he failed 
to exercise that reasonable prudence 
required of him. If so, did such in- 
terference result in injury? It is 
said that the treatment in any event 
would have been the same. In view 
of other testimony the jury might 
have doubted this conclusion. And 
the physician also admits that some 
of the work which the plaintiff says 
he did was unsuited to a man who 
had the injuries which the plaintiff 
claims existed. The prompt relief ex- 
perienced when the plaintiff was sent 
to the hospital at Long Island per- 
mits the inference that a like result 
would have followed the treatment 
at Barbadoes.’’ Leone v. Booth SS. 
Co., utde, 232°7N. “Y,°183, 136; 4133) "NE 
439. 


3. The Pochasset, 295 Fed. 6 [aff 
281 Fed. 874]; The Sarnia, 147 Fed. 
106, 77 CCA 332 [rev 137 Fed. 952]; 
The Kenilworth, 137 Fed. 1003; Camp- 


bell v. The Frank Gilmore, 43 Fed. 


818; The Harry Buschman, 33, Fed. 
558; Johnson v. Holmes, 188 ass. 
170, 74 NE 364. 


[a] Contention that master re- 
fused to provide physician not sus- 
tained by the evidence. The Ubber- 
gen, 30 EF. (2d) 951. 


4. Lapier v. Beaubien Ice, etc., Co., 
oe Mich. 533, 127 NW 692, 35 LRANS 


[a] Grounded at night.—Delay in 


‘going to port to secure aid for an in- 


jured seaman was justified where the 
vessel was aground at night in 
strange waters, making it dangerous 
to back her off and proceed to port 
before daybreak. Lapier v. Beaubien 
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wages during the period of incapacity caused by in- 
adequate medical treatment,!® and pecuniary com- 
pensation aside from contract wages! for such pe- 
riod, if any, as a disabled seaman may have been 
compelled by the master to work when legally en- 
titled to relief from duty.?? 


[§ 631] (2) Pain and Suffering. 
broadly stated that compensation for personal suf- 


It has been 


fering cannot be recovered in a proceeding for neg-. 


On conflicting 


treatment.!® 


Ice, etc., Co., 162 Mich. 533, 127 NW 
692, 35 LRANS 19 9% 


5. The Van der Duyn, 
887 [rev 251 Fed. 746]. 


6. The Ubbergen, 30 F. (2d) 951; 
Willey v. Alaska Packers’ Assoc., 18 
F. (2d) 8 [aff 9 F. (2d) 937]; The Po- 
chasset, 295 Fed, 6 [aff 281 Fed. 874]; 
Welch v. Fallon, 181 Fed. 875. 


[a] Amputation required by lack 
of antiseptic treatment rather than 
lack of medicine.—‘‘Even if it be as- 
sumed that the owners were bound 
to see that this vessel had ‘medicines’ 
on board, the evidence in this case 
does not show that it was for want 
of anything commonly carried on 
board vessels under that term, whet'h- 
er merchant or fishing vessels, that 
the libelant’s fingers got into a con- 
dition requiring amputation. That 
condition was brought about by the 
want of sufficient antiseptic treat- 
ment, rather than of ‘medicines,’ and 
such treatment could hardly be ex- 
pected on board a fisherman, whether 
provided or not with the usual ‘medi- 
cines,’ by reason of the unavoidable 
difficulty of keeping the wounds prop- 
erly cleansed and protected against 


261 Fed. 


infection.” Welch v. Fallon, 181 Fed. 
875, 877. : 
{b] Failure of broken leg to knit 


not due to few hours’ delay in secur- 
ing surgical treatment. The Pochas- 
set, 295 Fed. 6 [aff 281 Fed. 874] 
(where it further appeared that in 
any event such delay was excusable). 


[c] No increased pain and suffer- 
ing.—‘‘The contention of the libelant 
that the master of the ship refused 
to provide a doctor for him is not in 
my opinion sustained, but, even if it 
was, there is no proof that the libel- 
ant suffered any increased pain and 
suffering or increased disability; on 
the contrary, while the treatment ad- 
ministered in the first instance may 
have seemed harsh, it must be remem- 
bered that no doctor was available at 
that time, and the effect of the treat- 
ment was such that any medical man 
might have felt proud of his work had 
he. been in attendance on the case.” 
The Ubbergen, 30 F. (2d) 951, 953. 


[d] Tuberculosis not result of 
neglect.—‘“We further find that it has 
not been established by a preponder- 
ance of the evidence that Kleppe con- 
tracted or developed tuberculosis as 
a result of his getting wet at Alaska, 
while in the employ of the appellee, 
or that his death was caused by the 
cold which he contracted in Alaska 
in 1922, or by the failure of the ap- 
pellee to provide proper medicines 
and/or medical treatment and attend- 
ance or hospital service.” Willey v. 


lect to provide medical care.** 
rule would appear to be that the seaman cannot re- . 
cover for pain and suffering necessarily incident to 
the disability,1+ but may recover for pain and suf- 
fering additional to that necessarily involved, and 
should be compensated to the extent that the pain 
and suffering were increased by neglect?® or mal- 


However, the true 


“Alaska Packers’ Assoc., 18 F. (2d) 8, 


7. Leone v. Booth SS. Co., 
Y. 183, 1383 NE 439. 


[a] Evidence held sufficient to.go 
to jury.—(1) On issue of whether 
master failed to render or permit ad- 
equate care in making an injured.sea- 
man work and in denying hospitali- 
zation. Leone v. Booth SS. Co., Ltd., 
232 N. Y. 183, 133 NE 439. (2) On 
issue of whether injury resulted to 
disabled seaman from being compelled 
to work and denied hospitalization. 
Leone v. Booth SS. Co., Ltd., supra. 


& Morris \v. WU. S:,.3.k. Gd) 5388; 
591; The Scotland, 42 Fed. 925; The 
Vigilant, 30 Fed. 288. 


“The consequential damage due to 
the failure to afford medical aid and 
maintenance is a measure of damages 
which is to be awarded. Recoveries 
have been permitted for neglect to 
furnish the proper medical care and 
treatment in actions instituted for 
consequential damages.” Morris v. 
Us Se supra. 


Pain and suffering see infra § 631. 


9. Falk v. Thurlow, 114 Misc. 586, 
187 NYS 57. 


[a] To extent that injury was made 
worse by lack of proper attention, the 
seaman was entitled to compensatory 
damages. Falk v. Thurlow, 114 Misc. 
586,187 NYS 57. 


10. North Alaska Salmon Co. v. 
Larsen,.. 220; Fed. .93),..1385 “CCA. 661: 
Wittekoppe v. New York, etc., SS. Co., 
189 Fed. 920. 


Right to wages from ship during 
disability and period of service see 
supra § 2 


232 N. 


ene As to which see supra §§ 224— 
12. Morris v. U. S., 3 F. (2d) 588. 
[a] Where libelant shipped as 


“work-away” at the nominal wage of 
one cent a month, and after injury in 
the ship’s service was compelled to 
work for a five-week period during 
which he was legally entitled to be 
maintained in rest for cure, he should 
be compensated for this period even 
though he made no proof of loss of 
wages nor of medical expense. Mor- 
TIGH Va. Une Seg Oo Ewe GaG poo. 


13. Morris v. U. S., 3 F. (2d) 588. 


14. Falk v. Thurlow, 114 Misc. 586, 
187 NYS 57. 


15. Unica v. U. S., 287 Fed. 177; 
The Governor, 230 Fed. 857; Falk v. 
Thurlow, 114 Misc. 586, 187 NYS 57. 


16. Wittekoppe v. New York, etc., 
SS. Co., 189 Fed. 920. 
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[§ 632] (8) Particular Awards. 


sum to which a disabled seaman may be entitled by 
way of compensatory damages will necessarily vary 
with the particular circumstances involved.** 


[§ 634] A. Right of Recovery in General—l. Un- 
der Maritime Law—a. Personal Injury—(1) In Gen- 
It is a general rule of maritime law that a 
seaman injured in the service of the ship cannot 
- recover indemnity for such injury,”? his right of 
recovery being limited to maintenance and cure,?? 
and wages for the period of disability included with- 
To this general rule 


eral. 


in the term of employment.?® 


17. See cases infra this note. 


[a] Amount of earnings lost dur- 
ing period of incapacity resulting 
from employer’s negligence and de- 
fault in furnishing medical treatment. 
North Alaska Salmon Co. v. Larsen, 
220 Fed. 98, 185 CCA 661 (four hun- 
dred and five dollars proper award for 


pase and one-half months’ incapaci- 
ty). 
[b] Rebreaking arm.—‘By reason 


of the fault of the master, this help- 
less Filipino was left suffering from 
the time he passed by Key West, Jan- 
uary 29th to February 6th, just be- 
cause the master was indifferent to 
his suffering. How can I tell to what 
extent this delay contributed to the 
length of the hospital treatment. I 
know it caused from 5 to 8 additional 
days of suffering to this man, and 
necessitated rebreaking his arm. 
What should be given him for this 
suffering? I know of no measure by 
which I can accurately determine it. 
Who would be willing to undergo it 
for any fixed compensation? <A de- 
cree will be entered, fixing his dam- 
ages at $1,500.” Unica v. U. S., 287 
Fed. 177, 180. 


[ec] Severe external laceration and 
internal injury to wurethra.—‘The 
amount which should be awarded to 
libelant is not easy to determine. I 
think, however, that for the increased 
pain and suffering, and the probable 
longer duration thereof due to the de- 
lay in treatment, it should not be less 
than $1,200, and a decree will be en- 
tered for such sum.” The Governor, 
230 Fed. 857, 859. 


{d] Wyphoid fever.—‘Upon the 
whole case, the court thinks that it 
is fully justified in holding that the 
libelant’s ailment was that of typhoid 
fever, and that it is fairly inferable 
that his condition of ill health arose 
therefrom, and as the result of the 
respondent’s failure to properly dis- 
charge its duty to him, while in its 
service as a seaman, and that an 
award of $1,200, would be reasonable 
to the libelant for the suffering that 
he has been subjected to and the 
damages he has sustained.” The M. 
KE. Luckenbach, 174 Fed. 265, 269 [aff 
178 Fed. 1004, 101 CCA 663]. 


fe] Unskillful treatment causing 
additional pain and suffering and tem- 
porary inability to earn usual wages. 
—Twelve hundred dollars awarded. 
Wittekoppe v. New York, etc., SS. Co., 
189 Fed. 920, 922 (“libelant is entitled 
to recover for that portion of the pain 
and suffering which he has endured 
which resulted from the unskillful 
and insufficient treatment which he 
received’). 


[f] Damages reduced.—‘“‘His  sec- 
ond cause of action charged that the 
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XIII. PERSONAL INJURIES”? 


defendant failed to furnish him with 
reasonably good medical attention. 
The accident happened when the 
steamer was only a short distance 
from some of the large ports of South 
America, and upon the trial the ques- 
tion on this branch of the case turned 
upon whether or not the plaintiff re- 
quested to be landed at one of those 
ports. He was not landed there, but 
instead was brought to New York. 
The jury decided this issue in favor of 
the plaintiff, and there is no ground for 
interfering with this decision, except 
as to the amount awarded. Under the 
direction of the court the jury stated 
separately that the sum of $1,200 was 
allowed plaintiff upon this cause of 
action. All that plaintiff could recov- 
er under this claim was for the ad- 
ditional pain or suffering and injury 
that resulted from defendant’s fail- 
ure to furnish reasonable medical at- 
tendance. I think the proof does not 
justify the award made. I think the 
jury were justified in finding that 
some additional pain and suffering 
was endured, and that the injury was 
made worse by reason of the lack of 
proper attention, but under no view 
of the case do I see how a greater sum 
than $500 could have been allowed.” 
Falk v. Thurlow, 114 Misc. 586, 187 
NYS) 57, (58. 


18. The Montezuma, 19 F, (2d) 355 
[rev 15 F. (2d) 580]. 

19. Peterson v. Pacific SS. Co., 145 
Wash, 460, 261 P 115 [aff 278 U. S. 
130, 49 SCt 75, 73 L. ed. 220]. 


[a] Refusal of hospital privilege. 
—It is not “permissible for the per- 
son entitled to care from his ship, and 
equally entitled to have that care be- 
stowed in a marine hospital, to de- 
liberately refuse the hospital privi- 
lege and then assert a lien upon his 
vessel for the increased expense 
which his whim or taste has created.” 
Peterson v. Pacific SS. Co., 145 Wash. 
460, 261 P 115, 119 [aff 278 U. S. 180, 
49 SCt 75, 73 L. ed. 220]. 


20. Cross references: 
Damages for: 


Breach of seaman’s contract gener- 
ally see supra § 55. 
plover’ failure to serve or sup- 
ply: 
Antiscorbuties see supra § 130. 
Food see supra §§ 124-127. 
Wrongful: 


“mire crag cen te see supra §§ 150- 


Discharge see supra §§ 99-107. 
Disrating see supra § 60. 
Punishment see infra §§ 736-786. 


Effect of workmen’s compensation 
acts on seaman’s right to recover in 
admiralty for personal injuries see 
Workmen’s Compensation Acts § 32. 


[§ 633] N. Lien. 
cure becomes a lien on the vessel.+® 
creased expense of treatment resulting from his own 
fault the seaman cannot assert a lien on his ship.*® 


[§ 632-634 


A claim for maintenance and 
But for in- 


there is one well established exception,?* which per- 
mits recovery of indemnity where the seaman’s in- 
jury is due to the personal negligence or default of 
the shipowners,?®> such as unseaworthiness of the 
vessel or her appliances,?® or failure to supply medi- 
cal treatment and attendance.?? 


Rule applicable both at law and in admiralty. 
The maritime nature of the seaman’s contract set- 


Statutory limitation of owner’s lia- 
bility to value of ship see Shipping 
[36 Cyc 407 et seq]. 


ee law governs see supra §§ 9— 


21. Pacific SS. Co. v. Peterson, 278 
U. S. 130, °49° SCt) 75, 73 i ede 220 
(stating rule, but decided under stat- 


ute); The Osceola, 189 U. S. 158, 23 
SCt 4838, 47 L. ed. 760; -The. Balt 
Brothers, 35 F, (2d) 261; Langnes’ 
Pet., 32 F. (2d) 284 [rev on other 


grounds sub nom. The Aloha, 35 F. 
(2d) 447]; The John Sherwin, 24 F. 
(2a) 710; Hoof v. Pacific American 
Fisheries, 284 Fed. 174 [aff 291 Fed. 
306, and certiorari den 263 U. S. 712 
mem, 44 SCt 38 mem, 68 L. ed.. 520 
mem]; The Ticeline, 208 Fed. 670 
[aff 221 Fed. 409, 187 CCA 207]; Cor- 
nell Steamboat Co. v. Fallon, 179 Fed. 
293, 102 CCA 345; The Teviotdale, 166 
Fed. 481; Campbell v. Trinidad Ship- 
ping, etc., Co., 165 Fed. 270; The 
Mars, 138 Fed. 941; The Rutherford, 
128 Fed. 189; Toll v. Prince Line, 124 
Fed. 110; The Eva B. Hall, 114 Fed. 
755; The Robert C. McQuillen, 91 Fed. 
685; The Ida B. Cothell, 62 Fed. 765, 
10 CCA 634; Lambos v. The Tammer- 
lane, 47 Fed. 822; The Lizzie Frank, 
31 Fed. 477; The City of Alexander, 
17 Fed. 390; Danvir v. Morse, 139 
Mass. 323, 1 NE 123; Flynn v. Pana- 
ma R. Co., 121 Mise. 239, 201 NYS 56; 
Falk v. Thurlow, 114 Misc. 586, 187 
NYS 57; C. Flanagan & Sons, Ine. .v. 
Carken, (Tex. Civ. A.) 11 SW (2d) 
392 [foll Flanagan v. Galey, (Tex. 
Civ. A.) 13 SW (2d) 1118]; National 
Shipbuilding Co. v. Mallia, (Tex. Civ. 
A.) 243 SW 757. See The Hanna Niel- 
sen, 267 Fed. 729 [mod in other re- ~ 
spects 273 Fed. 171 (certiorari dism 
257 U. S. 651 mem, 42 SCt 53 mem, 
66 L. ed. 417 mem, and certiorari den 
257 U. S. 653 mem, 42 SCt 93 mem, 
66 L. ed. 418 mem)] (holding that a. 
seaman on a Norwegian vessel, in- 
jured in the port of Gibraltar by the 
explosion of a steam gauge glass, was’ 
not entitled to recover compensation 
from the vessel under any law 
proved). 


Exception to rule see infra text and 
notes 24-27, 


22. See supra §§ 582-633. 
23. See supra §§ 224-232, 
24. Cornell Steamboat Co. v. Fal- 


lon, 179 Fed. 2938, 102 CCA 345. 


25. The Osceola, 189 U. S. 158, 23 
SCt 483, 47 L. ed. 760; The Swiftsure, 
286 Fed. 698; Cornell Steamboat Co. 
v. Fallon, 179 Fed. 293, 102 CCA 345. 


ween we on seaman see infra §§ 767, 


26. 
27. 


See infra §§ 650, 651. 
See supra §§ 619-6382. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 634-640] 


tles his rights in the foregoing respects not only in 
courts of admiralty,?* but also in courts of law.?° 


[§ 635] (2) “Seamen” within Rule.?° Persons 
falling within the legal classification of “seamen” 
are denied recovery of indemnity under the fore- 
going*? rule.*? But persons who are not seamen do 
not fall within the rule, and may recover indem- 
nity.?3 


[§ 636] b. Wrongful Death.*4 Prior to passage 
of the Jones Act®® there was no right of action for a 
seaman’s wrongful death under general maritime 
law,?® and the right of recovery “therefor existed, 
if at all, under state statutes,?7 that is, in accord- 
ance with the general doctrine that rules, arising 
under law and precluding recovery for wrongful 
death, apply also under general maritime law,*8 “the 
right ‘of recovery for a seaman’s death under gen- 
eral maritime law was denied.?® 


[§ 637] 2. Under Seaman’s Act of 1915, or, La 
Follette Act—a. In General. Under the provision 
of the Seaman’s Act of 1915, or so-called La Follette 
Act, to the effect that in any suit to recover damages 


28. Cornell Steamboat Co. v. Fal- 
lon, 179 Fed. 293, 102 CCA 345. 


29. Cornell Steamboat Co. v. Fal- 
Jon, supra. 


[b] 


SEAMEN 


Watchman employed on ves- 
sel under construction, is not a 
man” within the rule that his recov- 
ery for injuries is limited to wages, 
maintenance, and cure. 


[56 C.J.] 1083 


/ 


for any injury sustained on board the ship or in 
its service seamen having command should not be 
held fellow servants with those under their author- 
ity,#° it has been broadly stated that the general rule 
of maritime law denying indemnity for injuries*? 
remains unchanged.4?, The statute does, however, 
effect certain changes with respect to the right of 
recovery under the fellow servant doctrine.*® 


[§ 638] b. Act as Restricted to Seamen. The La 
Follette Act** is intended for the benefit of seamen 
only,*® the word “those” referring not to anyone in- 
jured,*® but to seamen.47 


Particular persons as seamen.*® Within the rule 
that the La Follette Act refers only to-seamen,*® it 
has been held that a longshoreman is not a seaman.°° 
On the other hand, a workman on a scow has been 
held a “seaman” entitled to the benefit of the act.>* 


[§ 639] c. Retroactive Effect.°? The La Follette 


‘Act does not apply to injuries sustained prior to its 


passage.°3 
[§ 640] 3. Under Amendment of 1920, or Jones 


47. The Hoquiam, supra. 


[a] Grammatically, as well as be- 
cause whole act relates to merchant 
seamen, “those,” in Act March 4, 1915 
§ 20 (Comp. St. [1916] § 83387a), pro- 


“sea- 


Pacific Amer- 


net law governs see supra §§ 9- 


30. Particular persons as seamen: 
Generally see supra § 2. 
Under Jones Act see infra § 643, 
31. See supra § 634. 


32. Chelentis v. Luckenbach_ SS. 
Co., 243 Fed. 536, 156 CCA 234 [cer- 
tiorari granted 245 U. S. 655 mem, 
38 SCt 13 mem, 62 L. ed. 533 mem, 
and aff 247 U. S. 372, 38 SCt 501, 62 
L. ed. 1171]. 


[a] Fireman.—A contract of a fire- 
man on a steamship is maritime in 
its nature, and under the maritime 
law his-recovery for injuries incurred 
while in the service of the ship, is 
limited to wages, maintenance, and 
cure. Chelentis v. Luckenbach SS. 
Co., 247 U. S..372,.38° SCt 501,-62 L: 
ga, A171 [aff 243 "Fed. 536, 156 CCA 


33. Hoof v. Pacific American Fish- 
eries, 291 Fed. 306 [aff 284 Fed. 174, 
and certiorari den 263 U. S. 712 mem, 
44 SCt 38 mem, 68 L. ed. 520 mem]; 
Maleeny v. Standard Shipbuilding 
Corp., 237 N. Y. 250, 142 NE 602.. 


[a] Shore servants working on 
docked ships.—‘‘The nature of a sea- 
man’s contract is such that unless the 
vessel be unseaworthy or there be a 
failure to supply and keep in order 
the proper appliances appurtenant to 
a ship, a seaman for an injury re- 
ceived is only entitled to his mainte- 
nance and cure and to his wages, at 
least so long as the voyage is con- 
tinued. For disobedience of orders he 
may be locked up or put in irons. 
These rules of maritime law, applica- 
ble to seamen and members of the 
crew, and so restricted by these de- 
cisions, have no application to shore 
servants working on docked ships. 
‘The instances where such servants, 
like stevedores have recovered dam- 
ages for injuries received’ through 
negligence while working on ships, 
are so numerous both in admiralty 
and in the state courts that citations 
are unnecessary.” Maleeny v. Stand- 
ard Shipbuilding Corp., 2837 N. Y. 250, 
142 NE 602, 607, 


ican Fisheries v. Hoof, 291 Fed. 306 
[aff 284 Fed. 174, and certiorari den 
263 U.S. 712, 44 Sct 38, 68 L. ed. 520]. 


34. Admiralty jurisdiction over ac- 
tions for wrongful death see Admiral- 
ty §§ 126, 127. x 


35. See infra § 641. 


36. U. S. v. Lindgren, 28 F. (2d) 
725, [aff 281:-U.. S. 88, 50 SCt 207, 74 
L, ed. 686]. 


37. U. S. v. Lindgren, supra. 
38. See Death § 36 text and note 7. 
39. Patton-Tully Transp. Co. v. 


Turner, 269 Fed. 334, 341; In re La 
Bourgoyne, 117 Fed. 261, 271 [rev on 
other grounds 139 Fed. 433, 71 CCA 
489 (aff 210 U. S. 95, 28 SCt 664, 52 
L. ed. 973)]. See Cornell Steamboat 
Co. v. Fallon, 179 Fed. 293, 102 CCA 
345 [certiorari den 216 U. S. 623 mem, 
30 SCt 577 mem, 54 L. ed. 642 mem] 
(recognizing rule, but permitting re- 
covery under state statute). 


“Tnder the maritime law, unaided 
by statute, as under the common law, 
negligently causing death does not 
give rise to liability in favor of the 
deceased person or his surviving kin.” 
Patton-Tully Transp. Co. v. Turner, 
supra, 

“There can be no recovery under the 
general maritime law for damages for 
negligence resulting in death on the 
high seas.” In re La Bourgoyne, su- 
pra. 


Rule under statutes see infra §§ 
641, 648, 649; and see § 637. 

40. See U. S. Comp. St. § 8337a. 

Amendment of La Follette Act by 
Jones Act see infra § 640. 

41. See supra § 634. 


42. The Swiftsure, 286 Fed. 689; 
Flynn v. Panama R. Co., 121 Misc. 239, 
201 NYS 56. 


43. See infra §§ 669-671. 

44. See supra § 637. 

45. aie Hoquiam, 253 Fed. 627, 165 
CCA 2 

46. ee Hoquiam, supra, 


viding that, in any suit to recover for 
injury sustained on board a vessel, 
seamen having a command shall not 
be deemed to be fellow servants with 
“those” under their authority, refers, 
not to any person who may be injured 
while in the employ of the ship, but 
refers only to such persons as are 
“seamen.” The Hoquiam, 253 Fed. 
627,'165 CCA 253. 


48. Generally see supra § 2. 
Under Jones Act see infra § 643. 


“Seaman having command” see in- 
fra § 671. 


res See supra text ava notes 44- 
50. The Hoquiam, 253 Fed. 627, 165 

CCA 253. 

.{a] Iustration.—A longshoreman 


is not a seaman within the meaning 
of the act, and therefore may be con- 
sidered a fellow servant while work- 
ing under the ship’s second officer, so 
that despite the statute the ship may 
escape liability for injury to the long- 
shoreman, resulting from the negli- 
gence of the second officer, the fellow 
servant doctrine being applicable. 
ane Hoquiam, 253 Fed. 627, 165 CCA 


51. George Leary Constr. Co. 


Matson, 272 Fed. 461. 
52. Of Jones Act see infra § 646. 


53. In re Tonawanda Iron, etc., Co., 
234 Fed. 198; Knapp v. U. S. Trans- 
portation Co., 181 App. Div. 4382, 170 
NYS 384. 


fa] Illustration. — Act Congr. 
March 4, 1915 § 20, making master of 
a ship alter ego of owner, has no ap- 
plication to injuries received by a sea- 
man in 1909. Knapp v. U. S. Trans- 
portation Co., 181 App. Div. 4382, 170 
NYS 384. 


[b] Since statute makes substan- 
tive change in maritime law, creating 
a new liability, and does not relate 
merely to the remedy, it should be 
construed as prospective, rather than 
retroactive, in its effect. In re Ton- 
awanda Iron, etc., Co., 234 Fed. 198. 


Vv. 


1084 [56 C.J.] 


Act®4—a. In General. 


[§ 641] b. Wrongful Death. 


Under the Merchant Marine 
Act of 1920, or the Jones Act, amending the La Fol- 
lette Act of 1915,°° providing that any seaman who 
shall suffer personal injury in the course of his em- 
ployment may, at his election, maintain an action 
for damages at law, and in such action have the bene- 
fit of all United States statutes modifying or ex- 
tending the common-law right or remedy in eases 
of personal injury to railroad employees,*® the sea- 
man is afforded the right to secure the benefits of the 
Federal Employers’ Liability Act, permitting recov- 
ery of indemnity for injury,°’ whether he sues at 
law,°® or by libel in personam in admiralty.°® 
he cannot secure the benefit of the Federal Employ- 
ers’ Liability Act in a libel in rem against the ship.°° 


The Jones Act gives 
a right of action for a seaman’s wrongful death,*? 
covers fully the right of his personal representatives 
to recover from his employer for personal injury re- 


SEAMEN 


been allowed.®4 


General. 


But 
Atetess 


[§ 643] (2) 


sulting in death,®? and supersedes state death stat- 


54. Law maritime as controlling 
under Jones Act see supra § 9. 


55. See USCA tit 46 § 688. 


Provisions of La Follette Act see 
supra § 637. 


56. See Master and Servant § 385. 


57, shinderensv. U.S... 281 -U.S.-38, 
50 SCt 207, 74 L. ed. 686 [aff 28 F. 
@d) 725]; Pacific SS. Co. v.. Peter- 
son, 2:78 U. S.130, 49 SCt 75,,73 L. ed. 
220 [aff 145 Wash. 460, 261 P 115]; 
Buzynski v. Luckenbach SS. Co., 277 
U. S. 226, 48 SCt 440, 72 L. ed. 860; 
Hansen v. U. S., 12 F. (2d) 321; Coast 
SS./Co. vy. Brady, 8 F..(2d) 16 [eertio- 
rari den 269 U. S. 578 mem, 46 SCt 
103 mem, 70 L. ed. 421 mem]; Bugue- 
ro v. U. S. Shipping Bd. Emergency 
Meet Corp., 218 App. Div. 553, 218 
NYS 589, 592 [aff 246 N. Y. 643 mem, 
159 NE 685 mem]; Flynn v. Panama 
Re Co. ade Mise 239; 201 NYS 56. 


“The Jones. Act gives to seamen all 
the rights and benefits of the federal 
Employers’ Liability .Act.” Buguero 
v. U. S. Shipping Bd. Emergency ecel 
Corp., supra. 


58. Buzynski v. Luckenbach SS. 
CO pelle Lew: 220, 48, SCt 440 720 Tu. 
cd. 860; Hansen vy. U. S., 12 F. (2d) 
321. 


59. Buzynski v. Luckenbach SS. 
Con 277 U.S. 226, 48° SCt 44072 L: 
ed. 860; Hansen vy. U. S., 12 F. (2d) 
321. 


Contra Geistlinger v. International 
Mercantile Mar. Co., 295 Fed. «176. 


Election of remedies see infra §§ 
701, 702. 


Jones Act as making Federal Em- 
ployers’ Liability Act part of law 
maritime see supra § 9. 


60. Plamals v. The Pinar Del Rio, 
ik MOS. L51, ~48SCt 45:7,) 7241: ed: 
$27; The Hanley, 29 EF. (2d) 110; The 
John Sherwin, 24 F. (2d) 710. 


Lien see infra § 727. 
61. See statutory provisions. 


62. Sow. Lindgsren;’.28) FE: (2d) 
725 [aff 281 U. S. 38, 50 SCt 207, 74 
L. ed. 646]. 


(Ck RL OF aS Hamas Lindgren, supra; 
Clinchfield Nav. Co.’s Pet., 26 F. (2d) 
290; Patrone v. M. P. Howlett, ner, 


237 N. Y. 394, 143 NE 232; Lynott v. 
Great Lakes Transit Corp., 202 App. 
Div. 618, 195 NYS 13> [aff 234.N..Y. 
626 mem, 138 NE 473 mem]; Ander- 
son v. Standard Oil Co., 124 Misc. 829, 
209 NYS 4938; Carrington v. Panama 
Mail SS. Co., 241 NYS 347. 


[a] Exclusive character of act.— 
“Tt is said that the injured seaman is 
given an election to proceed either un- 
der the old law or under the statute. 
This is correct, when it is understood 
as meaning that the election is to 
proceed under the old maritime law 
or under the statute. . coe are ate 
does not follow from this that the 
personal representative of a seaman 
may recover for wrongful death under 
a state death statute merely because, 
prior to the Merchant Marine Act, the 
state statute was applied by courts of 
admiralty in the absence of any oth- 
er law to apply. Such statutes were 
not a part of the general maritime 
law, they were recognized only be- 
cause Congress had not legislated on 
the subject, and, as shown above, as 
soon as Congress did legislate, the 
remedy which it prescribed became 
the exclusive remedy. When it is said 
that the injured employee may pro- 
ceed under the old law, it is meant 
that he may invoke the rules of the 
maritime law as to wages, mainte- 
nance, and cure not that he 
may invoke state statutes coverings a 
field which has been entered by Con- 
gress, and which prior to the act of 
Congress were enforced by courts of 
admiralty only because Congress had 
not entered the field. It is unthinka- 
ble that Congress should have intend- 
ed that, in addition to the rule pre- 
scribed by the Merchant Marine Act, 
the parties should be subjected to the 
rules prescribed by the Legislatures 
of the 48 states.” U.S. v. Lindgren, 
28) Be C20) iZomisomlate 28h) Ue Siw se 
50 SCt 207, 74 L. ed. 686]. 


64. Luckenbach SS, Co. v. Camp- 
bell, 8 F. (2d) 223. 


But see Anderson y. Standard Oil 
Co., 124 Mise. 829, 209 NYS 493 (hold- 
ing that injuries to an employee of 
a dry dock company received while 
repairing a vessel in navigable wa- 
ters, from which he died on land, did 
not give cause of action for his death 
under Jones Act March 4, 1915 § 20, 
as amended by Act June 5, 1920 § 33, 
since the cause of action arose on 


+ >. 


coal 


[§§ 640-643 


utes covering the same subject.®? 


Although death occurred on land, recovery has 


[§ 642] c. Act as Restricted to Seamen—(1) In 
The provision of the Jones Act incor- 
porating the Federal Employers’ Liability Act into 
the maritime law,®® so as to permit recovery of in- 
demnity for personal injury or death, applies only 
to persons who are seamen.°® 


A mere volunteer, without contractual relation 
of employment, is not a seaman within the Jones 


That a ship is out of commission will not neces- 
sarily destroy the status of her crew as seamen.®* 


Particular Persons as Seamen.°® 
Particular persons held seamen within the Jones Act: 


land). 


[a] Libel in personam.—<Action 
for the death of a seaman, resulting 
from a fall through an improperly 
lighted hatchway, was maintainable 
under. Act March 4, 1915 § 20, as 
amended by Act June 5, 1920 § 33, not- 
withstanding death occurred on land. 
Luckenbach SS. Co. v. Campbell, 8 F. 
(2d) 223. 


65. See supra § 640; 
supra § 9. 


66. Young yv. Clyde SS. Co., 294 
Fed. 549. And see cases infra § 648. 


Particular persons as seamen under 
Jones Act see infra § 643. 


“Seamen” defined generally see su- 
pra §§ 1, 2. 


_ 67. Buffalo, etc., Ferry Co. v. Wil- 
liams, 25 F. (2d) 612. 


[a] “The Jones Act . . . does 
not purport to change the definition of 
‘seamen’ so as to do away with the 
necessity of a contractual relation of 
employment to serve on board a ves- 
sel . . . nor to extend its bene- 
fits to any passenger or licensee 
aboard who may volunteer to do a 
Single act of a character such as is 
usually performed by a member of the 
crew. It cannot be construed to do 
so.” Buffalo, etc., Ferry Co. v. Wil- 
liams, 25 EF. (2d) 612, 618. 


Volunteer under general maritime 
law as to recovery for injuries arising 
from unseaworthiness see infra § 650 
text and note 24. . 


68.. U. S. v. Lindgren, 28 F. 
725, 728 [aff 281 U. S. 
74 L. ed. 686]. 


fa] Preparing ship for voyage.— 
“Certainly seamen employed to take 
a Ship to sea who are engaged in mak- 
ing her ready for the voyage are not 
to be denied the status of seamen and 
the benefit of the act merely because 
the vessel is not commissioned at the 
time.” U.S. v. Lindgren, 28 F. (2d) 
725, 728 [aff 281 U.S. 38, 50 SCt 207, 
74 L. ed. 686]. 


Injury sustained through defective 
appliance on ship under construction 
see infra § 661. 

69. Generally see supra § 2. 


Volunteer see supra § 642 text and 
note 67. 


and compare 


(2a) 
38, 50 SCt 207, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


include a ship’s earpenter,‘® officer,”1 steward,’? and 


watehman.*? 


Particular persons held not seamen within the act 
include a ship’s earpenter,’* laborer,’?® sheet-iron 


worker,’® and teamster.** 


Longshoremen‘§ 


70. Kuhlman v. W. & A. Fletcher 
Co., 20. F.. (2d). 465. 


[a] Although not sailor, the ship’s 
carpenter is nevertheless a ‘‘seaman” 
within the benefits of the act. Kuhl- 
man v. W. & A. Fletcher Co., 20 F. 
(2d) 465. 


71. Crosby Fisheries, Inc. Pet., 31 
F. (2d) 1004; U. S. v. Lindgren, 28 
EF. (2d) 725 [aff 281 U. S. 38, 50 SCt 
207, 74 L. ed. 686]. 


[a] Serving aboard uncommission- 
ed vessel while preparing her for sea. 
U. S. v. Lindgren, 28 F. (2d) 725 [aff 
ae U.S. 38, 50° SCt 207, 74. L., ed. 


{b] Third officer.—U. S. v. Lind- 
Peo. oe CLG) (ao ait eo Ges ao, 
50 SCt 207, 74 L. ed. 686]. 


{c] Under comparative negligence 
doctrine.—Crosby Fisheries, Inc, Pet., 
3b FP. 1@da) 1005. 


72. Buguero y. U. S. Shipping Bd. 
Emergency Fleet Corp., 218 App. Div. 
553, 218 NYS 589 [aff 246 N. Y. 643 
mem, 159 NE 685 mem]. 


[a] Within provision of act abol- 
ishing fellow servant doctrine.—Bug- 
uero v. U. S. Shipping Bd. Emergency 
Fleet Corp., 218 App. Div. 553, 218 


“NYS 589. 


73. Grimberg v. Admiral Oriental 
SS. Line, 300 Fed. 619. 


{al Serving during voyage.—Grim- 
berg v. Admiral Oriental SS. Line, 300 
Fed. 619. 


74. Rogisich v. Union Dry Dock 
ete., Co., 106 N. J. L. 591, 150 A 670. 


[a] While working for dry dock 
company in repairing ship.—Rogisich 
v.' Union’ Dry Dock, etc., Co., 106 N. 
J. L. 591, 150 A 670 (denied right to 
sue in state court as ‘‘seaman” under 
Jones Act). , 


75. Young v. Clyde SS. Co., 294 
Fed. 549. 
76. Maleeny v. Standard Shipbuild- 


ing Corp., 287 N. Y. 250, 142 NE 602. 


[a] Since sheet-iron worker is not 
seaman, he cannot secure the benefit 
of the Jones Act, substituting the 
doctrine of apportionment of dam- 
ages, but his action will be barred by 
contributory negligence. Maleeny v. 
Standard Shipbuilding Corp., 237 N. 
Y. 250, 142 NE 602. 


77. Buffalo, etc., Ferry Co. v. Wil- 
liams, 25 F. (2d) 612 (not a seaman 
where serving as volunteer, but would 
have been a seaman if serving under 
express or implied contract with ship 
and its owners). 


78. Jamison v. Encarnacion, 281 
U. S. 635, 50 SCt 440, 74 L. ed. 1082; 
International Stevedoring Co. v. 
Haverty, 272. U.S. 50, 47 SCt.19, 71 BL. 
ed. 157 [aff 134 Wash. 235, 235 P 360, 
134 Wash, 245, 238 P 581]; The Riche- 
lieu, 27 F. (2d) 960, 972; Carrington 
v. Panama Mail SS. Co., 136 Misc. 
850, 241 NYS 347 [rev on_ other 
ies 232 App. Div. 695, 247 NYS 
6 A 


“Longshoremen or employees of 


or stevedores*® 
held to be seamen within the meaning of the Jones 
Act,®°° as under provisions abolishing the fellow 
servant rule,*' or adopting the comparative negli- 
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‘gence doctrine,®? and it has been stated that there is 


no distinction between a longshoreman and a steve- 


dore in this respect.*? 
is not under contract of employment with the ship 
or owner does not alter his right to recover as a 


The fact that the stevedore 


“seaman” against the independent stevedoring con- 


are ordinarily 


stevedoring companies are within the 


definition of Seamen, and entitled to 


the protection of the Jones Act 
(USCA tit 46 § 688; whereby the com- 
mon-law defenses of contributory 


negligence and the fellow-servant doc- 
trine are taken away, if the optional 
remedy of an action at law, given by 
this act, is invoked.” The Richelieu, 
supra. 


[a] Death action lies.—Carrington 
v. Panama Mail SS. Co., 136 Misc. 850, 
241 NYS 347 [rev on other grounds 
232 App. Div. 695, 247 NYS 674]. 


Longshoreman or stevedore as not 
“seaman” within rule qualifying as- 
sumption of risk see infra § 682 text 
and notes 16-18. 


Recovery for personal injury of 
longshoreman or stevedore generally 
see Master and Servant §§ 686, 494; 
and Shipping. 


Jamison v. Encarnacion, 
U. S. 635, 50 SCt 440, 74 L. ed. 1082 
[aff 251 N. Y. 218, 167 NE 422]; 
honey v. International Elevating Co., 
23 F. (2d) 130; Hammond Lumber Co. 
v. Sandin, 17 F. (2d) 760 [certiorari 
den 274 U. S. 756 mem, 47 SCt 767 
mem, 71 L. ed. 1336 mem]; Tuccillo v. 
Clark, 1047 N. J. LE) 122, 139 A 58 [aft 
5 N. J. Misc. 142, 185 A 926]; Blosky 
v. Overseas Shipping Co., 219 App. 
Div. 438, 220 NYS 95; Lloyd v. Hogan, 
128 Misc. 665, 219 NYS 750. But see 
Johnson v. American-Hawaiian SS. 
Co.,- 14. EF. (2d) 534 (holding that, 
where an action was begun in a state 
court for injuries received as a steve- 
dore on a steamship, and defendant 
removed the case to a federal court on 
the groun'd of diversity of citizenship, 
and plaintiff moved to remove to the 
state court on the ground that the 
case could not be removed because an 
admiralty case, since a stevedore was 
a seaman, the cause would not be re- 
manded because a stevedore as long- 
shoreman is not a seaman within the 
Jones Act, and therefore the proviso 
forbidding removal of admiralty cases 
did not apply). 


[a] “The policy of the statute is 
directed to the safety of the men and 
to treating compensation for injuries 
to them as properly part of the cost 
of the business. If they should be 
protected in the one case they should 
be in the other. In view of the broad 
field in which Congress has disap- 
proved and changed the rule intro- 
duced into the common law within 
less than a century, we are of opinion 
that a wider scope should be given to 
the words of the act, and that in this 
statute ‘seamen’ is to be taken to in- 
clude stevedores employed in mari- 
time work on navigable waters as the 
plaintiff was, whatever it might mean 
in laws of a different kind.” Inter- 
national Stevedoring Co. v. Haverty, 
22 OS SY 50552, 478 SCt 19; we ved. 
157 [quot Muti v. Hoey, 221 App. Div. 
688, 224 NYS 662, 663]. 


5 aes As seamen generally see supra 


Not seamen under rule entitling to 
maintenance and cure see supra § 615 
text anid notes 48, 49. 


cern which employs him,** although there is author- 
ity to the effect that he cannot recover against the 
shipowner where employed by a third party.*® 
employed merely to take their own employer’s cargo 


Men 


81. Buzynski v. Luckenbach SS, 
Coat UE Se '226, 48" SCt 4405.72 1s 
ed. 860 [rev 19 F. (2d) 871 (rev 12 F. 
(2d) 92)) International Stevedor- 
Ing Cova, Elaverty,, 2Zae WU. 35-0 DON 4a 
SCt 19, 71 L. ed. 157; Hammond Lum- 
ber Co. v. Sandin, 17 F. (2d) 760 [cer- 
tiorari den 274 U. S. 756 mem, 47 SCt 
767 mem, 71 L. ed. 1336 mem]; The 
Lillian, 16 F. (2d) 146; Filippo v. U. 
S. Shipping Bd. Emergency Fleet 
Corp., 228 App. Div. 115, 239 NYS 323. 


Contra Cassil v. U. S. Emergency 
Fleet Corp., 289 Fed. 774; Martis v. 
Union Transport Co., 207 App. Div. 
381, 202 NYS 56. 


Jones Act as abolishing fellow serv- 
ant rule see infra § 672. 


_ Right of recovery for personal inju- 
ries: 
At common law see Master and Serv- 
ant § 686. 


In admiralty see Shipping [36 Cyc 173 
et seq]. 


82. Blosky v. Overseas Shipping 
Co., 219 App. Div. 438, 220 NYS 95; 
Lloyd v. Hogan, 128 Misc. 665, 219 
NYS 750. 


[a] Illustration.—The Jones Act 
has substituted, in place of the de- 
fense of contributory negligence, the 
rule of apportionment of damage 
based on comparative negligence, and 
is applicable to an action at law for 
damages brought by a stevedore in a 
state court. Blosky v. Overseas Ship- 
pee Co., 219 App. Div. 438, 220 NYS 


Doctrine as applicable under Jones 
Act see infra §§ 691, 692. 


83. Carrington v. Panama Mail SS. 
Co., 136 Mise. 850, 241 NYS 347, 348 
[rev on other grounds 232 App. Div. 
695, 247 NYS 674]. 


“With respect to the application of 
the rule, there is no distinction be- 
tween a stevedore and a longshore- 
man. Both are engaged in the per- 
formance of work maritime in charac- 
ter.” Carrington v. Panama Mail SS, 
Co., supra. 


84. International Stevedoring Co. 
v. Haverty, 272 U. S. 50, 52, 47 SCt 19, 
71 L. ed. 157. 


“It is true that for most purposes, 
as the word is commonly used, steve- 
dores are not ‘seamen.’ But words 
are flexible. The work upon which 
the plaintiff was engaged was a mari- 
time service formerly rendered by the 
ship’s crew. . . We cannot believe 
that Congress willingly would have 
allowed the protection to men engaged 
upon the same maritime duties to 
vary with the accident of their being 
employed by a stevedore rather than 
by the ship.” International Stevedor- 
ing Co. v. Haverty, supra. 


85. Compare Pottage v. Lucken- 
bach SS. Co., 206 Cal. 622, 275 P 410, 


{a] Hatch tender employed by in- 
dependent stevedoring company can- 
not recover against the shipowner for 
personal injury, under the Jones Act. 
Pottage v. Luckenbach SS. Co., 206 
Cal. 622, 275 P 410. 
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off a ship at rare intervals, and at other times de- 
voted to work of a clearly nonmaritime character, 
have been held not seamen, under the Jones Act.*® 
Passage of a federal compensation act for harbor 


SEAMEN 


workers and stevedores has been said to indicate a 


congressional intent to exclude longshoremen and 
stevedores from the provisions of the Jones Act.** 


[§ 644] d. American Seamen. 
injury.®° 


86. Employers’ Liability Assur. 
‘Corp. v. Cook, 31 F. (2d) 497 [cer- 
tiorari granted 280 U. S. 538 mem, 50 
SCt 15 mem, 74 L. ed. 599; and rev on 
other grounds 281 U. S. 238, 50 SCt 
308, 74 L. ed. 823]. 


87. Obrecht-Lynch Corp. v. Clark, 
30 F. (2d) 144. 


“Although the Supreme Court ... 
has declared that the word ‘seamen,’ 
as used in the Merchant Marine Act, 
includes longshoremen employed by 
stevedores while on a vessel, under 
the Longshoremen’s Act, Congress 
has apparently expressed an inten- 
tion to remove such persons from the 
operation of the earlier act, as thus 
construed by the Supreme Court, and 
to place them under the later act.” 
‘Obrecht-Lynch Corp. v. Clark, 30 F. 
(2d) 144, 146. 


88. Clark v. Montezuma Transp. 
Co., 217 App. Div. 172, 216 NYS 295. 


[a] Stevedore of American com- 
pany working aboard a foreign ship 
in an American port remains an 
American entitled to protection of 
the Jones Act. Mahoney v. Interna- 
tional El. Co., 23 F. (2d) 130 [aff 26 
¥F. (2d) 1019]. Contra Resigno v. F. 
Jarka Co., 248 N. Y. 225, 162 NE 13. 


89. Wenzler v. Robin Line SS. Co., 
277 Fed. 812; Clark v. Montezuma 
Transp, CO., 217 -App., Div., 172, 216 
NYS 


[a] American vessel in Cuban port. 
—wWenzler v. Robin Line SS. Co., 277 
Fed. 812. 


What law governs see supra §8§ 
‘9-14. 

90. The Seirstad, 27 F. (2d) 982; 
Zarowitch v. F. Jarka Co., 21 F. (2'd) 
187; Clark v. Montezuma Transp. Co., 
217 App. Div. 172, 216 NYS 295. 


“The Jones Act, by its terms, indi- 
cates its application only to seamen 
employed upon American vessels. 
The statute is entithed ‘An act to pro- 
vide for the promotion and mainte- 
mance of the American merchant ma- 
rine.’’”’ Clark v. Montezuma Transp. 
Co., 217 App. Div. 172, 216 NYS 295, 
297, 


“American seamen” defined See -su- 
pra § 1 text and note 22. 


Foreign seamen as excluded from 
act see infra § 645. 


91. The Seirstad, 27 F. (2d) 982; 
Clark v. Montezuma Transp. Co., 217 
App. Div. 172, 216 NYS 295. 


[a] Norwegian seaman injured 
aboard Norwegian ship in American 
waters cannot recover under the 
Jones Act. The Seirstad, 27 F. (2d) 
982 (recovery also denied under Nor- 
wegian law). 


92. Clark v. Montezuma Transp. 
Co., 217 App. Div. 172, 216 NYS 295, 


[a] Although injured in American 
‘port, a seaman of American national- 


American seamen 
are within the protection of the Jones Act,*® no mat- 
ter in what country their ship may be at the time of 
The Jones Act is, however, confined to 
those legally classifiable as American seamen.°°® 


sage.°° 


ity, serving aboard a British ship, is 
so far a foreign seaman as to be de- 
nied recovery under the Jones Act. 
Clark v. Montezuma Transp. Co., 217 
App. Div. 172, 216 NYS 295. 


[b] No articles signed.—‘The re- 
spondent insists that the plaintiff is 
to be regarded as an American sea- 
man, because he had not signed arti- 
cles for any voyage on a foreign ship. 
Of course, if this proposition is cor- 
rect, he is entitled to recover for the 
negligence of his fellow servants un- 
der the Jones Act. Plaintiff asserts 
that he is a seaman, and that he was 
employed on a British ship, and even 
sets out in his complaint that the law 
of Great Britain gave him a cause of 
action to recover for his injuries be- 
cause of the unseaworthiness of the 
ship. This phase of the case, as I 
have. stated, was eliminated at the 
trial. It seems to me that if, as plain- 
tiff alleges, he is to be regarded as a 
seaman, it must follow that he was a 
seaman on board a British ship. The 
Jones Act provides only for seamen, 
and, if he is to get the benefit of this 
law, he must be regarded as a Seaman 
at the time of the accident. He has 
alleged his employment as a Seaman 
upon a British ship, and I cannot see 
that the fact that he had not signed 
articles for the vessel changes his 
status, so far as the present case is 
concerned.”’ Clark v. Montezuma 
Transp. (Co... 2 App. .Div.. 1 ta, velo 
NYS 295, 296. 


93. Mahoney v. International El. 
Cowi23. Eh) (20) 71304 fate) 2 6b) 
1019]; Zarowitch v. F. Jarka Co., 21 
F. (2d) 187. Contra Resigno v. F. 
Jarka Co., 221 App. Div. 214, 223 NYS 
5 [rev on other grounds 248 N. Y. 225, 
162 NE 13]. 


[a] Seaman but not “foreign.”— 
“It cannot be logically contended, 
from the mere fact that a stevedore 
was hired by an American stevedoring 
concern and working in his ordinary 
course of employment on a foreign 
vessel, to help load or unload that 
vessel, that he then lost his rights as 
an American seaman, and that as soon 
as he stepped on board the foreign 
vessel he became a foreign seaman. 
The stevedore had no contractual re- 
lationship with the ship or its owner. 
To uphold the contention that the de- 
ceased employee became a foreign 
seaman while working aboard a ship 
of foreign registry for an American 
stevedoring concern would be holding 
that such person has agreed to for- 
feit his rights under the American 
law in spite of the fact that between 
the individual and the ship of foreign 
registry there has been no contractual 
relationship.” Mahoney v. Interna- 
tenes Elevating Co., 23 F. (2d) 130, 
131. 


[b] Neither “seaman” nor “for- 
eign.”—‘“If the authorities cited are 
not a sufficient answer to the propo- 
sition, certainly the facts developed 
at the former trial may be resolved to 


[§ 645] e. Foreign Seamen. 
not within the protection of the Jones Act,°! and a 
seaman of American nationality serving aboard a 
foreign ship is a foreign seaman within such rule.°” 


‘id 
i 


[§§ 643-646 


Foreign seamen are 


Employees of American stevedoring companies 
working aboard foreign ships in American ports are 
not foreign seamen,®* and recovery is allowed under 
the Jones Act for their injury or death.°* 


[§ 646] f. Retroactive Effect.°* 
does not apply to injuries sustained before its pas- 


The Jones Act 


determine the plaintiff’s status. At 
the very time of his alleged injuries, 
plaintiff was working in the hold of 
the steamship Hanover, then moored 
at a pier in the port of New York, 
under the employment of the Jarka 
Stevedoring Company, engaged in 
loading ships generally in the harbor 
of New York. There was no privity 
between the ship and plaintiff, who | 
was merely. a harbor worker, in the 
service at the time of the Jarka Com- 
pany, and it would seem a far cry, in 
view of these facts, to classify the 
plaintiff as a foreign seaman. The 
provisions of the Jones (Merchant 
Marine) Act, extending the rights and 
remedies applicable to seamen to 
stevedores, did not invest the latter 
with the character of seamen, but the 
statutes by judicial interpretation 
have been held to include marine 
workers, and the mere incident of the 
locus in quo of the work’ performed, 
though the test of admiralty jurisdic- 
tion in tort, does not change the 
status of such employee from steve- 
dore to seaman.” JZarowitch yv. F. 
Jarka Co., 21 F. (2d) 187, 188. 


{[c] “The test as to whether one 
working on a foreign vessel is a for- 
eign seaman, governed by foreign 
law, and not entitled to the benefit of 
the Jones Act, is, in my opinion, 
whether or not he is employed direct- 
ly by,.and has contractual relations 
with, the owner of the ship. If he is 
thus employed by the owners of the 
ship, he is a foreign seaman, and gov- 
erned by the rules of law of the coun- 
try in which the ship is registered. 
If, on the other hand, he is employed 
by an independent firm or corporation, 
and has no contractual relations with 
the ship or its owner, although per- 
forming maritime duties thereon, he 
is entitled to the benefit of the 
provisions of the Jones Act.” Muti v. 
pipeN 221 App. Div. 688, 224 NYS 662, 


Stevedore or longshoreman as “‘sea- 
man” under Jones Act see supra § 643 
text and notes 78-87. 


94. Uravic v. F. Jarka Co., 282 U. 
S. 234, 51 SCt 111, 75 L. ed. 312: [rev 


252 N. Y. 530, 170 NE 131]; Mahoney 
v. International El. Co., 23 F. (2d) 
130 [aff 26 F. (2d) 1019]; Zarowitch 


v..F. Jarka Co., 21 EF. (2d) 187; Muti 
v. Hoey, 221 App. Div. 688, 224 NYS 
662; Ranstrom v. International Steve- 
doring Co., 115 Wash. 332, 277 P 992; 
McGinn v. North Coast Stevedoring 
GCo.; 149 ‘Wash. 1,270 P1138. 


Contra Resigno v. F. Jarka Co., 221 
App. Div. 214, 223 NYS 5 [rev on 
Wes grounds 248 N. Y. 225, 162 NE 


95. Of La Follette Act see supra 
§ 639. 
96. Payne v. Jacksonville For- 


warding Co., 280 Fed. 150 [aff 290 Fed. 
936]; Canadian Pac. R. Co.’s Pet., 278 
Fed. 180. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 647-650] 


[§ 647] g. Repeal. The Jones Act is not repealed 
by subsequent federal statutes providing compen- 
sation for injured longshoremen and harbor workers, 
but expressly excluding from its operation members 
of the crew of any vessel, or persons engaged by the 
master to load or unload any vessel under a specified 


tonnage.®7, 


[§ 648] 4. Under State Statutes. 
giving a lien or privilege against the ship for dam- 
ages arising from negligence in its management,°% 
have been held inapplicable to the right of seamen 
to recover against their employing ship for personal 
injuries caused by such negligence.?® 
state statute permitting recovery for damages caused 
by ships navigating the waters of the state,! it has 
been held that a seaman injured by reason of defec- 
tive appliances aboard a ship navigating such wa- 


ters may recover.” 
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jurisdiction of the case, and where the Jones Act 
has not superseded the state statute,* damages for 
the death of a seaman may be recovered in admir- 
alty in accordance with the provisions of an appli- 
cable state statute.® 


[§ 649] 5. Under Other Statutes. 


In the notes 


may be found cases construing certain English® and 


State statutes, 


But under a 


Australian’ statutes with respect to the right of sea- 
men to recover for personal injuries or death. 


[§ 650] B. Unseaworthy Ship and Defective Ap- 
purtenances*—1. In General—a. Under General 
Maritime Law—(1) Personal Injury. Principles of 
general maritime law impose upon the ship and its 
owners liability to indemnify seamen for injury aris- 
ing from the unseaworthy condition of the ship or 
its appurtenances.° 
to see that the ship is seaworthy in its entirety,?° at 


It is the duty of the shipowner 


the beginning of the voyage,1! and that it remains. 


Wrongful death. Where an admiralty court has 


[a] Illustration.—Canadian Pac. 


R. Co.’s Pet., 278 Fed. 180. 


97. Obrecht-Lynch Corp. v. Clark, 
30 F. (2d) 144. 


[a] Iustration.—Merchant Ma- 
rine Act (USCA tit 46 § 688), is not 
repealed by Longshoremen’s and Har- 
bor Workers’ Compensation Act 
(USCA tit 33 § 901), especially in 
view of § 902 (3) excluding ‘ ‘a mas- 
ter or member of a crew of any ves- 
sel,’ and ‘any person-engaged by the 
master to load or unload or repair any 
small vessel under eighteen tons 
net.’’”? Obrecht-Lynch Corp. v. Clark, 
30 F. (2d) 144, 146. 


Longshoremen’s and Harbor Work- 
ers’ Compensation Act as affecting 
definition of ‘“‘stevedore”’ as seaman 
see supra § 643 text and note 87. 


98. See Shipping [36 Cyc passim 
161-168]. 


99. The Osceola, 189 U. S. 158, 23 
SCt 483, 47 L. ed. 760; Tropical Fruit 
SS. Co. v. Towle, 222 Fed. 867, 138 
CCA 293 


[a] codielana Civ. Code § 3237 
(12), giving a privilege to persons in- 
jured in person or property by negli- 
gence or want of skill in the direction 
or management of any vessel, has no 
application to the injury of a seaman 
on board through negligence of other 
members of the crew. Tropical Fruit 
SS. Co. v. Towle, 222 Fed. 867, 138 
CCA 293. 


[b] Wisconsin Rev. St. (1898) § 
3348 ‘was doubtless primarily in- 
tended to cover cases of collision with 
other vessels or with structures af- 
fixed to the land, and to other cases 
where the damage is done by the ship 
herself, as the offending thing, to 
persons or property outside of the 
ship, through the negligence or mis- 
management of the ship by the offi- 
cers or seamen in charge. To hold 
that it applies to injuries suffered by 
a member of the crew on board the 
ship is to give the act an effect be- 
yond -the ordinary meaning of the 
words used. Would it apply, for in- 
stance, to injuries received in fall- 
ing through an open hatchway? Or 
to a block blown against a seaman by 
the force of the wind, though the ac- 
cident in either case might have re- 
sulted from the negligence of the 
master? We think not.” The Os- 
ceola, 189 U. S. 158, 176, 23 SCt 483, 


47 L. ed. 760. 


1. See statutory provisions. 


2. The Norway v. Jensen, 52 Ill. 
373. 


3. See Admiralty § 127. ; 
4 See supra § 641. 


5. Patton-Tully Transp. 
Turner, 269 Fed. 334. 


“There can be no question that, 
prior to the passage of the act of 1920 
[Jones Act] the Virginia statute 
would have been applicable. Prior to 
that act there was no liability for 
wrongful death under the general 
maritime law, Congress had not legis- 
lated upon the subject and, in the 
absence of legislation by Congress, 
courts of admiralty applied the death 
statutes prescribed by states where 
death occurred.” S. v. Lindgren, 
28 FB. (2d) 725, 726 [aft 281 U. S. 38, 50 
SCt 207, 74 L. ed. 646]. 


6 See cases infra this note. 


[a] Fatal Accidents Act of 1846 (9 
& 10 Vict. c 93) and of 1864 (27 & 28 
Vict. c 95) permitting recovery for the 
wrongful death of a seaman against 
a culpable English employer, permits 
representatives of a deceased foreign 
seaman to recover. Davidsson v. Hill, 
[1901] 2 K. B. 606. 


[b] Pilotage Act of 1913 § 15 subs 
1 covers loss or damage when caused 
by members of the crew, but not when 
caused by a pilot navigating the ship, 
since he is considered the servant of 
the owners. Clark v. Hutchinson, Ltd., 
[1925] S. C. 386 (where a ship’s en- 
gineer was drowned through the sink- 
ing of the ship, owing to the fault of 
the licensed pilot, who was navigat- 
ing the ship within a compulsory 
pilotage area, the action having been 
brought by the engineer’s representa- 
tives against the shipowners). 


7. [a] Seamen’s Compensation Act 
(1911) No. 13 § 5 was construed and 
held valid in Australian SS., Ltd. v. 
Malcolm, 19 Austr. C. L. R. 298; Clarke 
v. Union SS. Co,, 18 Austr. C. L. R. 
142. 


Coueiv. 


8. Recovery under state statutes 
see supra § 


9. Carlisle Paeene Col v. San- 
danger, 259 U. S. 255, 42 SCt 475, 66 
L. ed. 927; The Osceola, 189 U. S. 158, 
175, 23 SCt 488, 47 L. ed. 760; Chris- 
topher v. Grueby, 40 F. (2d) 8 [aff in 
part and vacating in part sub nom, 
The Commonwealth, 31 F. (2d) 142]; 
The Rolph, 299 Fed. 52 [aff 293 Fed. 
269, and certiorari den sub nom, Rolph 
Nav., etc., Co. v. Kohilas, 266 U. S. 614 
mem, 45 SCt 96 mem, 69 L. ed. 468 
mem]; Pacific American Fisheries v, 
Hoof, 291 Fed. 306 [aff 284 Fed. 174, 
and certiorari den 263 U. S. 712 mem, 
44 SCt 38 mem, 68 L. ed. 620 mem]; 


The West Jester, 281 Fed. 877; 
Thompson Towing, *éte., Assoc. v. Mc- 
Gregor, 207 Fed. 209, "124 CGA 4795 
The Santa Clara, 206 Fed. 179; The 
New York, 204 Fed. 764, 123 CCA 214; 
The Nyack, 199 Fed. 383, 118 CCA 67; 
The Drumelton, 158 Fed. 454; The 
Lowlands, 142 Fed. 888; The Svae- 
land, 132 Fed. 932 [aff 136 Fed. 109, 
69 CCA 97]; Lafourche Packet Co. v. 
Henderson, 94 Fed. 871, 36 CCA 519; 
The Cyprus, 55 Fed. 332; McFarland 
v. The J. C. Tuthill, 37 Fed. 714; The 
Truro, 31 Fed. 158; The Noddleburn, 
28 Fed. 855; The Edith Godden, 23 
Fed. 43; Cleveland Transp. Co. v. An- 
‘derson, 3 1/©; ©. Ag 233, 2500 


“The vessel and her owner are, 
both by English and American law, 
liable to an indemnity for injuries re- 
ceived by seamen in consequence of 
the unseaworthiness of the ship, ora 
failure to supply and keep in order 
the proper appliances appurtenant to 
the ship.”’ The Osceola, 189 U. S. 158, 
23 SCt 483, 47 L. ed. 760 [quot Carlisle 
Packing Co: v. Sandanger, 259 U. S. 
255, 42 SCt 475, 476, 66 L. ed. 927; 
Tropical Fruit SS. Co. v. Towle, 222 
Fed. 867, 868, 138 CCA 293]. 


[a] In England responsibility for 
injuries received through the unsea- 
worthiness of the ship is imposed up- 
on the owner by the Merchants’ Ship- 
ping Act of. 1876 (39 & 40 Vict. c 80 § 
5), where, in every contract of serv- 
ice, express or implied, between an 
owner of a ship and the master or any 
seaman thereof, there is an obligation 
implied that all reasonable means. 
shall be used to insure the seaworthi- 
ness of the ship before and during 
the voyage. od eyy v. Pinkney, etc., 
Ss. UCo., /PlS941 Av Cy a2 


Enforcement of liability predicated. 
on maritime law under: 


Common law see infra § 652. 


Jones Act see supra § 640; and com- 
pare infra § 653. 


10. Thompson Towing, ete., Assoc. 
vy. McGregor, 207 Fed! ‘209, 211, 124 
CCA 479. 

fIt is the duty of a shipowner, for 
the purposes either of a voyage or of 
an undertaking like this, to furnish 
a vessel, with the usual and necessary 
appliances, in such condition and re- 
pair as reasonably to attain the ob- 
jects intended; in a word, the vessel 
as an entirety must be seaworthy.” 
Thompson Towing, etc., Assoc. v. Mc-- 
Gregor, supra. 

Employer’s general duty to provide 
seaworthy ship see supra §§ 115-118. 


11. Burton v. Greig, 265 Fed. 418 
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seaworthy.?? 


Character or nature of duty. The shipowner’s du- 
ty to furnish a seaworthy ship at the beginning of the 


voyage is positive,t* personal,t® 
and nondelegable.”° 


delegable.?? 


[aff 271 Fed. 271]; Globe SS. Co. v. 
Moss, 245 Fed. 54, 157 CCA 350 [cer- 
tiorari den 245 U. S. 663 mem, 38 SCt 
61 mem, 62 L. ed. 5837 mem]. 


12. Patton-Tully Transp. Co. v. 
Turner, 269 Fed. 334; Burton v. Greig, 
265 Fed. 418 [aff 271 Fed. 271]. 


“It is the duty of the ship and of 
her owners, not only to furnish a sea- 
worthy ship and appurtenances at the 
beginning of the voyage, but to keep 
the ship and her appurtenances in 
this condition.” Burton vy. Greig, 265 
Fed. 418, 419 [aff 271 Fed. 271]. 


{a] Continuing duty.—The own- 
er’s duty to use reasonable care in 
keeping his ship and her appliances in 
safe condition is a continuing duty 
resting on him throughout the voy- 
age. Patton-Tully Transp. Co. v. 
Turner, 269 Fed. 334. 


13. Burton v. Greig, 265 Fed. 418 
{aff 271 Fed. 271]; The Lizzie Frank, 
31 Fed. 477. 


. 14. Langnes’ Pet., 32 F. (2d) 284, 
285 [rev on other grounds, 35-5. (2d) 


447]; Atdams v. Bortz, 279 Fed. 521; 
The Lyndhurst, 149 Fed. 900; The 
Henry B. Fiske, 141 Fed. 188; The 


France, 59 Fed. 479, 8 CCA 185; Couch 
v. Steel, 3 E. & B. 402, 77 ECL 402, 
118 Reprint 1193. 


[a] Latent defects.—If a vessel is 
constructed and equipped in the mode 
usual and customary with other ves- 
sels of like character, and in a mode 
approved by competent judges and 
previous experience, then, in case of 
an accident happening by reason of a 
latent defect in the equipment and 
construction, there is no negligence or 
fault on the part of the owner. The 
Lizzie Frank, 31 Fed. 477; The Harold, 
21 Fed. 428; The Rheola, 19 Fed. 926, 
22 Blatchf. 124. 


[b] Failure to protect against 
mere rolling of ship.—‘“Ships roll, and 
those who go to sea must have sea 
legs. Deck cargoes are old, and it 
matters not whether they consist of 
coal or machinery. A sudden lurch 
of the ship in a heavy sea might just 
as likely have thrown a seaman off his 
balance on a stairway below the poop 
deck as above it, and just as readily 
whether there was a handrail of iron 
or of wood. Thus the point is wheth- 
er there was any evidence whatever 
as to the position and construction of 
the bin, or the construction of this 
stairway, from which a jury could 
determine that the bin and stairway 
on this freighter were not reasonably 
safe for the performance of the re- 
quired and normal duties of this 
plaintiff. We find no such evidence.” 
Adams v. Bortz, 279 Fed. 521, 525. 


i 15. Burton v. Greig, 265 Fed. 418, 
20. 


But the ship and her owners are not 
insurers of the seaworthiness of the ship and its 
appurtenanees,!® are liable only for failure to exer- 
cise reasonable care,t* and, if due diligence has been 
used, they will not be held lable because the ship 
originally was,?° or later became,t® unseaworthy. 


It has been likened to the com- 
mon-law duty of a master to provide his servant with 
a safe or suitable place in which to work.??, The own- 
er’s duty to use reasonable care to see that his ship 
and her appurtenances remain seaworthy?’ is non- 


SEAMEN 


nonassignable,*® | of the ship.25 


16. Burton v. Greig, supra. 


“T do not consider that either the 
ship or her owners are insurers of the 
seaworthiness of the ship or her ap- 
pliances. It is the duty both of the 
owner and of the ship to use due @dili- 
gence to see that both the ship and 
her appliances are seaworthy, and if 
they have used such diligence to fur- 
nish a seaworthy ship and appliances, 
if either the ship or appliances are 
or may become unseaworthy, and this 
condition cannot be discovered by use 
of due ‘diligence, then neither the ship 
nor her owners are liable in damages 
to the seamen.” Burton vy. Greig, su- 
pra. 


17. Corrado v. Pedersen, 249 Fed. 
165; Globe SS. Co. v. Moss, 245 Fed. 
54, 157 CCA 350 [certiorari den 245 U. 
S. 663 mem, 38 SCt 61 mem, 62 L. ed. 
537 mem]; Thompson Towing, etc., 
Assoc. v. McGregor, 207 Fed. 209, 124 
CCA 479. 


“The rule in admiralty is well set- 
tled that a ship owner owes to his 
seamen a positive and nondelegable 
duty to see that the ship is seaworthy 
and her equipment in safe condition 
for use when she starts on a voyage, 
and that a seaman injured through 
failure to perform this duty is en- 
titled to compensation.” Globe SS. 
Co. v;: Moss, 245 Fed. 54, 55, 157 CCA 
350 [certiorari den 245 U. S. 663 mem, 
38 SCt 61 mem, 62 L. ed. 537 mem]. 


18. Christopher v, Grueby, 40 F. 
(2d) 8. 


19. Thompson Towing, etc., Assoc. 
ve McGregor, 207 Fed. 209, 124 CCA 
U9. 


20. Christopher v. Grueby, 40 F. 
(2d) 8; Stewart v. U. S., 25 F. (2d) 
869; Corrado v. Pedersen, 249 Fed. 
165; Globe SS. Co. v. Moss, 245 Fed. 
54, 157 CCA 350 [certiorari den 245 
U. S. 663 mem, 38 SCt 61 mem, 62 L. 
ed. 537 mem]. 


“The law is that the owner owes a 
nondelegable duty to furnish a sea- 
worthy vessel, and is liable where the 
injuries result from lack of original 
seaworthiness.” Stewart v. U. S., 25 
F. (2d) 869, 870. 


21. Christopher v. Grueby, 40 F. 
(2d) —8;. The. Waco, ot Pe* 2a) €7te6- 
Schirm v. Dene Steam Shipping Co., 
222 Fed. 587. 


“The duty of ship owners to their 
seamen to see that their ship is sea- 
worthy anid her equipment in safe 
condition for use when she starts ona 
voyage is a personal one, responsibil- 
ity for which they cannot escape by 
delegating its performance to another. 
In this respect it is like the common- 
law duty of a master to provide his 
servant a suitable place in which to 
work. And a seaman injured through 


[§ 652] b. Under Common Law.*® 
said that the rights of a seaman injured as a result 
of unseaworthiness are the same under the rules of 
the maritime and common law,?* although other au- 
thority is to the contrary.*§ 


[§§ 650-652 


Mere volunteer worker aboard ship, without eon- 
tractual relation to the ship, is not a seaman within 
the rule entitling a seaman to recover indemnity for 
injuries arising from defective appliances rendermg 
the ship unseaworthy.** 


[§ 651] (2) Wrongful Death. 
maritime law there ean be no recovery of indemnity 
for death of a seaman eaused by unseaworthimess 


Under general 


It has been 


It has, however, been 


failure to perform this duty is en- 
titled to compensation.” Christopher 
v. Grueby, 40 F. (2d) 8, 12. 


fa] Seaworthiness, “as here in- 
volved - is the equivalent of the 
familiar common-law obligation of an 
employer to furnish his employee 
with suitable appliances in a safe 
place to work. Like that obligation, 
it is expressed in terms of reasonable 
care, the care that a reasonable pru- 
dent person would take under the cir- 
cumstances.” Schirm v. Dene Steam 
Shipping Co., 222 Fed. 587, 589. 

Safe place to work: 
Generally see Master and Servant §$§ 


451-565. 
Under Jones Act see infra § 653. 
22. See supra text and note 12. 


23. Henry Gillen’s Sons Lighter- 
age, Inc. v. Fernald, 294 Fed. 520; Pat- 
ton-Tully Transp. Co. v. Turner, 269 
Fed. 334. 


24 McCoy v. J. W. Paxson Co., 214 
Fed..334 (where it was further held 
that in any event the appliance was 
not defective, but that injury arese 
from wrong handling of the appli- 
ance). 


Volunteer under Jones Act see su- 
pra § 642 text and note 67. 


25. Lindgren v. U. S., 281 U. S 38, 
50 SCt 207, 74 L. ed. 686 [aff 28 F. 
(2d) 725). 

[a] Im Quebec, under the civil code 
and the statutes governing merchant 
shipping, the proprietor of a vessel: 
(1) Warrants his seamen against her 
unseaworthiness. Grenier v. Connol- 
ly, (Que.) 5 EastLR 232. (2) Is not 
bound merely to warrant that he has 
taken reasonable care. Grenier y¥. 
Connolly, supra. (3) May be held lia- 
ble in damages for the death of a sea- 
man resulting from unseaworthiness 
of the vessel. Grenier vy. Connolly, 
supra. 


Death action as permitted under 
Jones Act see supra § 641. 


26. Duty of employers generally 
to furnish safe place to worE see Mas- 
ter and Servant §$§ 441-565. 


27. Sandanger v. Carlisle Packing 
Co., 112 Wash. 480, 192 P 1005 [cer- 
tiorari granted 254 U. S. 628 mem, 41 
SCt 320 mem, 65 L, ed. 446 mem, and 
aff 259 U. S. 255, 42 SCt 475, 6€ 
ed. 927]. 


28. Storgard v. France, ete, SS. 
Corp., 263 Fed. 545 fceertiorari den 
252 U. S. 585 mem, 40 SCt 394 mem, 


64 L. ed. 729 mem]. 


“The common-law rules de not ap- 
ply to this relation of master and sea- 
man. It is intimate and peculiar, and 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 652-654] 


stated by the United States supreme court that in 
a common-law action the general rule of the mari- 
time law,?° affording the seaman indemnity for in- 


juries caused by unseaworthiness, 


and state courts have permitted recovery at common 
law on principles of maritime law for injury arising 
from the unseaworthiness of the ship.?! 


[§ 653] c. Under Jones Act. 


Under the Jones 
Act®? recovery may be had for negligence of the 


SEAMEN. 


is appleable,?° 


worthy does 
of the act.?® 


shipowner in failing to furnish a necessary appli- 


ance,®? irrespective of the technical doctrine of sea- 
In other words, the employer is un- 
der a duty to supply the seaman with a safe place to 
work,®® including suitable appliances,?® and dam- 
ages resulting from culpable failure to furnish such 


worthiness.** 


differs from that between shore mas- 
ter and servants, who may at any 
time withdraw from service and re- 
fuse to use tools and appliances which 
they think dangerous. Employers of 
seamen may not be insurers, but a 
much higher degree of care must be 
required of them than is required of 
employers of shore servants.” Stor- 
gard v. France, etc., SS. Corp., 263 Fed. 
545, 547 [certiorari den 252 U. S. 585 
mem, 40 SCt 394 mem, 64 L. ed. 729 
mem]. 


29. See supra § 650. 


30. Carlisle Packing Co. v. Sand- 
anger, 259 U. S. 255, 42 SCt 475, 66 L. 


ed. 927 [aff 112 Wash. 480, 192 P 
1005). 
{a] Error to refuse instruction un- 


der maritime law.—The general rules 
of the maritime law apply to the lia- 
bility of the owner of a vessel for in- 
juries to a seaman, whether the pro- 
ceeding be instituted in an admiralty 
or common-law court, and in a com- 
mon-law action for such injuries it 
was error to refuse to instruct the ju- 
ry under the maritime law. Carlisle 
Packing Co. vi Sandanger, 259 U. S. 
255, 42 SCt 475, 66 L. ed. 927 [aff 112 
Wash. 480, 192 P 1005]. 


Law maritime as controlling gen- 
erally see supra § 9. 


G10 3Proctor v. Dillon, 
538,-129 NE 265, 2:70. 


“The present is a case where the 
cause of action arose under admiral- 
ty jurisdiction, but it is at the same 
time a cause where the right of com- 
mon law remedy is reserved to the 
plaintiff under the Judicial Code, be- 
cause the nature of the cause of ac- 
tion is such that the common law is 
competent according to its recognized 
methods to give a remedy. The breach 
of duty involved in a failure to main- 
tain the vessel in a seaworthy condi- 
tion or to supply and keep in order 
proper appliances appurtenant to the 
vessel does not differ in its essential 
characteristics from other breaches 
of duty which are commonly the sub- 
ject of trial and adjudication in com- 
mon law tribunals.” Proctor v. Dil- 
lon, supra, 


[a] Indemnity.—(1) “It is plain that 
the plaintiff was injured by reason 
of facts stated in proposition 2 above 
quoted, namely, the ‘unseaworthiness 
of the ship, or a failure to supply and 
keep in order the proper appliances 
appurtenant to the ship.’ The ratline 
which broke was essential to the com- 
mon and well recognized uses of the 
schooner. It was necessary for the 
seaman to depend upon the strength 
and soundness of the ratline in board- 
ing the vessel or in debarking. The 
seamen of the Florida were required 
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In General. 


to use it also in the performance of 
their duties while at sea. The plain- 
tiff was injured by the weakness and 
improper condition of the ratline. Un- 
der the principle declared in proposi- 
tion 2 of the four propositions estab- 
lished in the Osceola and reaffirmed 
in the Chelentis Case, the owner of the 
vessel is liable to the plaintiff, a sea- 
man, for ‘indemnity’ for his injuries.” 
Proctor v. Dillon, 235 Mass. 538, 129 
NE 265, 269. (2) ‘ ‘Indemnity’ in this 
connection is a word at least as broad 
in signification as is ‘compensation’ 
or ‘damages,’ words commonly used 
in this commonwealth to express the 
measure of recovery to which a plain- 
tiff is entitled in actions of tort for 
personal injury through ordinary neg- 
ligence.” Proctor vy. Dillon, supra. 


Nature and form of remedy gener- 
ally see infra §§ 700-702. 

32. See supra § 640. 

33. Howarth v. U. S. 


Emergency Fleet Corp., 
374. 


[a] Absence of hook to Eeep door 
open in rough weather.—Howarth v. 


Shipping Bd. 
24 EF. (2d) 


U. S. Shipping Bd. Emergency Fleet 
Corp., 24 F. (2d) 374. 
34. Howarth v. U. S. Shipping Bd. 


Emergency Fleet Corp., supra. 


85. Southern R. Co. v. Hermans, 44 
F. (2d) 366; Howarth v. U. S. Ship- 
ping Bd., etc., Corp., 24 F. (2d) 374; 
The Valdarno, 11 F. (2d) 35; Zinnel 
v. U. S. Shipping Bd. Emergency Fleet 
Corp., 10 F. (2d) 47; Hoof v. Pacific 
American Fisheries, 284 Fed. 174 [aff 
291 Fed.'306 (certiorari den 263 U. S. 
712 mem, 44 SCt 38 mem, 68 L. ed. 
520 mem)]; Colonna Shipyard, Inc. v. 
Bland, 150 Va. 349, 148 SE 729, 59 ALR 
497, 


[a] What constitutes unsafe place 
to work.—(1) Defective hatch cover- 
ing. The Valdarno, 11 F. (2d) 35. 
(2) Ladder of an old and unsafe de- 
scription, when used as a stairway for 
the ship’s carpenter to get to his 
work, constituted an unsafe place to 
work, rendering the employer liable 
for consequent damages in an action 
brought in a state court under the 
federal—Jones—Act. Colonna  Ship- 
yard, Inc. v. Bland, 150 Va. 349, 143 
SE 729, 59 ALR 497, (3) Generally 
see Master and Servant §§ 451-565. 


Defects rendering ship unseaworthy 
see infra §§ 655-657. 


36. Slaney v. Cromwell, 38 F. (2d) 
304, 306; Flynn v. Panarna R. Co., 121 
Mise. 239, 201 NYS 56. 


“Tt is settled that under the Jones 
Act a seaman may recover for inju- 
ries received in the course of his em- 
ployment resulting from the negligent 
failure of the owner to provide suit- 
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a place may be recovered, even though such failure 
did not render the ship unseaworthy.?* 


Wrongful death. Under the Jones Act recovery 
may be had at law for a seaman’s death caused by 
negligence of the shipowner in failing to furnish 
proper machinery, equipment, or appliances,’* and 
the fact that the ship is thereby rendered unsea- 
not withdraw the case from the benefit 


[§ 654] 2. What Constitutes Seaworthiness*°—a. 
To be seaworthy within rules governing 
recovery for injuries to seamen arising from unsea- 
worthiness of the ship,#! the ship must be staunch*? 
and sound,** and properly equipped,** provisioned,** 


able and safe appliances or equip- 


ment.” Slaney v. Cromwell, supra. 
an The John Sherwin, 24 F. (2d) 
[a] Illustration.—Although an ac- 


cumulation of ore dust and water on 
the deck did not render a ship unsea- 
worthy so as to permit recovery in 
rem under general maritime law, yet 
such accumulation did render the sea- 
man’s place of work unsafe, so that 
libel in personam or an action at law 
would have lain against the owner un- 
der the Jones Act. The John Sher- 
win, 24 F. (2d) 710. 


hee Slaney v. Cromwell, 38 F. (2d) 


Recovery for wrongful death under 
Jones Act generally see supra § 641. 


Right of recovery as restricted to 
petit deratenkg beneficiaries see infra § 
Q 


39. 
304. 


40. What constitutes unsafe place 
to work irrespective of unseaworthi- 
ness see supra § 653. 


41. See supra §§ 650-652; and com- 
pare §§ 640, s 


Pi ccagh ag rik defined in respect 
of: 


Generic meaning see Seaworthiness 
ante. 


Rights and obligations of seamen gen- 
erally see supra §§ 115-118. 


42. The Rolph, 293 Fed. 269 [aff 
299 Fed. 269 (certiorari den sub nom. 
Rolph Nav., ete., Co. v. Kohilas, 266 
U. S. 614 mem, 45 SCt 96 mem, 69 L. 
ed. 468 mem)]. 


[a] Baron Parke has defined a sea- 
worthy ship as one “in a fit state as 
to repairs, equipment, and crew, and 
in all other respects, to encounter the 
ordinary perils of the voyage.” Dix- 
on v. Sadler, 5 M. & W. 405, 414, 151 
Reprint 172 [quot Schirm v. Dene 


Slaney v. Cromwell, 38 F. (2d) 


Steam Shipping Co., 222 Fed. 587, 
589]. s 
{[b] “Bouvier defines seaworthi- 


ness as being ‘the sufficiency of the 
vessel in materials, construction, 
equipment, officers, men, and outfit 
for the trade or service in which it is 
employed.’ ”’ Newport News Ship- 
building, ete., Co. v. Watson, 19 F. 
(2d) 832, 833. 

43. The Rolph, 293 Fed. 269 [aff 
299 Fed. 269 (certiorari .den sub nom. 
Rolph Nav., ete., Co. v. Kohilas, 266 
U. S. 614 mem, 45 SCt 96 mem, 69 L. 
ed. 468 mem) ]. 


44. See infra §§ 655-657. 


45. Stewart v. U. S. Shipping Bd. 
Emergency Fleet Corp., 7 F. (2d) 676. 
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and manned,*® and must have her cargo properly 
stowed away.*’ But it has been said that “seaworthi- 
ness” is a relative term,*® escaping exact defini- 
tion,*® and declared that the standard of seaworthi- 
ness varies with the kind of ship and voyage in- 


volved.®° 


[§ 655] b. Defective Appliances or Equipment— 
(1) In General. A ship lacking safe and proper ap- 
purtenances or appliances is so far unseaworthy 
with respect to her seamen as to justify recovery of 
damages for resultant death or injury.°? 
is not unseaworthy within the rule imposing liability 
for death or injury of a seaman, because she lacked 
the best,®? safest,°? or most convenient®* appliances 
or equipment, those appliances and equipment rea- 


[a] Rule applied.—Failure of a 
vessel to furnish provisions for the 
crew for more than six or seven days 
before starting on a voyage from Que- 
bee to New York, under prevailing 
conditions as to ice and temperature, 
rendered the ship unseaworthy, so as 
to impose liability for damages result- 
ing therefrom to the steward. Stew- 
art v. U. S. Shipping Bd. Emergency 
Fleet Corp., 7 F. (2d) 676. 


Damages for insufficient or un- 
wholesome food generally see supra 
§§ 124-127. 


46. See infra § 658. 


47. Cunningham y. Frontier SS. 
Coe [1 906Aie2) Ir. 112. 


[a] List when the ship left port, 
and subsequent foundering in a gale 
due to leaks resulting from shifting 
of cargo, show facts justifying recov- 
ery for the death of seamen drowned, 
on the theory that the vessel was un- 
seaworthy. Cunningham vy. Frontier 
SS; Co., [1906] 2 Ir. 12. 


48. The Rolph, 299 Fed. 52 [certio- 
rari den sub nom. Rolph Nav., etc., 
Co. v. Kohilas, 266 U. S. 614 mem, 45 
SCt 96 mem, 69 L. ed. 468 mem]; Hen- 
ry Gillen’s Sons Lighterage, Inc. v. 
Fernald, 294 Fed. 520. 


49. Cleveland Transp. Co. v. Ander- 
son, 31 O. C. A. 233; Sandanger v. 
Carlisle Packing Co., 112 Wash. 480, 
192 P 1005, 1008 [certiorari granted 
254 U. S. 628 mem, 41 SCt 320 mem, 
65 L. ed. 446 mem, and aff 259 U. S. 
255, 42 SCt 475, 66 L. ed. 927]. 


“It seems hardly possible to state 
in general terms a definition of ‘un- 
seaworthiness’ as used in the mari- 
time law in this connection, which 
will furnish an exact standard in all 
eases in determining just what de- 
fects in structure or equipment should 
be considered as rendering a vessel 
unseaworthy.” Sandanger vy. Car- 
lisle Packing Co., supra. 


50. Newport News _ Shipbuilding, 
etc., Co. v. Watson, 19 F. (2d) 832; 
Henry Gillen’s Sons Lighterage, Inc. 
vy. Fernald, 294 Fed. 520; Maryland 
Ve mollicott; 179 Hed. 12:7. 


[a] Dredge.—The owners of a 
dredge built in the United States for 
use on the Panama Canal are not un- 
der obligation to seamen employed 
thereon while being towed to the 
Isthmus of Panama to make such 
dredge as seaworthy as they would be 
required to make an ordinary ship, 
but only to make it reasonably safe, 
and where they have done so, and, 
owing to the foundering of the dredge 
in a heavy sea, a Seaman is drowned, 
his representatives cannot recover 
damages because the seaman assumed 


SEAMEN 


worthy.°® 


[§§ 654-656 


sonably adequate for their purpose being sufficient.°° 
Lack of equipment nonessential for the particular 
ship and use involved will not render her unsea- 
The owner is not an insurer of his ship’s. 
equipment or appliances,®’ and in the absence of neg- 


ligence will not be responsible for death or injury 


But a ship 


exhaust pipe,°? 


the risk as his hazardous employment. 
Maryland v. Ellicott, 179 Fed. 127. 


{b] Launch used in protected wa- 
ters of shipyard can be seaworthy, 
even though lacking equipment, ab- 
sence of which would render an ocean- 
going vessel unseaworthy. Newport 
News Shipbuilding, etce., Co. v. Wat- 
son, 19 F. (2d) 832. 


51. Globe SS. Co. v. Moss, 245 Fed. 
54, 157 CCA 350 [certiorari den 245 
U. S. 663 mem, 38 SCt 61 mem, 62 L. 
ed 537 mem]; The Julia Fowler, 49 
Fed. 277; The A. Heaton, 43 Fed. 592. 


52. Adams v. Bortz, 279 Fed. 521; 
In re Tonawanda Iron, ete., Co., 234 
Fed. 198; The New York, 204 Fed. 
764, 123 CCA 214. 


53. In re Tonawanda Iron, etc., 
Co., 234 Fed. 198; The New York, 204 
Fed. 764, 123 CCA 214. 


54 In re Tonawanda Iron, 
Co., 234 Fed. 198. 


55. Adams v. Bortz, 279 Fed. 521. 


56.. Newport News Shipbuilding, 
etc., Co. v. Watson, 19 F. (2d) 8382. 


[a] ack of guard rail around deck 
of launch used in carrying hawsers 
about shipyard does not render the 
launch unseaworthy. Newport News 
Shipbuilding, ete., Co. v. Watson, 19 
EF. (2d) 832. 


57. Burton v. Greig, 271 Fed. 271 
[aff 265 Fed. 418]. 


58. Burton v. Greig, supra. 


[a] Bursting steam  pipe.—The 
rule allowing indemnity for the death 
of a seaman resulting from unsea- 
worthiness of the vessel does not 
make the owner of the vessel an in- 
surer of all the appliances on the ves- 
sel, so that there can be no recovery 
for the death of a seaman caused by 
a bursting steam pipe, where there 
was no evidence to establish negli- 
gence of the vessel owner with refer- 
ence to that pipe. Burton v. Greig, 
271 Fed. 271 [aff 265 Fed. 418]. 


59. See supra § 655. 


60. The Navarino, 7 F. (2d) 743, 
746. 


“Claimant also contends that, inas- 
much as there were other blocks with 
hooks that were in good condition, the 
libelant was responsible for the selec- 
tion of the one used; but I cannot 
agree with that contention because, if 
thore had been a number of blocks 


etc., 


not set up, and the libelant had made 


selection among them and taken an 
improper block, there might be some- 
thing to that contention, but that can 
have no application in the case at bar 
where the blocks and chains were 
made fast before the work com- 


resulting therefrom.°® 


[§ 656] (2) Particular Appliances or Equipment. 
—(a) Considered Unseaworthy. In accordance with 
general rules,®® as applied to the particular cireum- 
stances involved, recovery has been permitted for 
resultant death or injury where the ship was un- 
seaworthy because of a defective block,®°® cleat,®* 


feed pump,°*? gasket,°* gasoline 


can,®* guard rail,*® or unseaworthy on account of 


menced, and they were thus the ap- 
pliances with which the libelant was 
expected to work. No liability can be 
imposed on libelant because the num- 
ber of blocks provided was less than 
the number of tubes, therefore requir- 
ing the shifting of one already used. 
I therefore find that the ship and her 
appliances were not seaworthy at the 
commencement of the voyage, and re- 
mained unseaworthy until the time of 
the injury to the libelant, in that the 
hook on the block in question was not 
fit for the service required of it, which 
clearly appears from an inspection of 
the block and hook.” The Navarino, 
supra. 


61. The Drumelton, 158 Fed. 454. 


[a] Originally defective because 
fastened to weak wood so that the 
contrivance was unable to withstand 
ordinary sea conditions and gave way 
making the engine cover fall upon and 
injure a seaman. The Drumelton, 158 
Fed. 454 


62. The Badger, 218 Fed. 81. 


[a] Improper location.—A barge 
was liable for an injury to a seaman 
by steam from an exhaust pipe, which 
as located was an unsafe appliance 
and was unknown to libelant. The 
Badger, 218 Fed. 81 (libelant injured 
by escaping steam). 


63. Globe SS. Co. v. Moss, 245 Fed. 
54, 157 CCA 350 [certiorari den 245 
U. S. 663 mem, 38 SCt 61 mem, 62 L. 
ed. 5387 mem]. 


64. The A. Heaton, 43 Fed. 592. 


[a] Weak and rotton gasket on 
foresail, as a result of which a sea- 
man was injured, gives rise to a cause 
of action for damages. The A. Heat- 
on, 43 Fed. 592. 


65. Carlisle Packing Co. v. Sand- 
anger, 259 U. S. 255, 42 SCt 475, 66 
Heat 927 [aff 112 Wash. 480, 192 P 


[a] Marked “coal oil.”—A motor 
boat was unseaworthy when she left 
the dock, if a can marked ‘‘coal oil,’ 
and which usually contained kerosene 
used in lighting fires, contained gas- 
oline, and if she had on board no life 
preservers, so that a seaman, who was 
injured by an explosion of the gaso- 
line, and whose injuries were aggra- 
vated by the absence of life preseryv- 
ers, can recover both for the injuries 
and for their aggravation. Carlisle 
Packing Co. v. Sandanger, 259 U. S. 
255, 42 SCt 475, 66 L. ed. 927 [aff 112 
Wash. 480, 192 P 1005]. 


66. Cleveland Transp. Co, v. 
derson; sl Of CA, 233; 


[a] Breaking of rail running on 
top of bulwarks.—Cleveland Transp. 
Co. v. Anderson, 31 0. C. A. 233. 


An- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§$§ 656-658] 


a defective hook,®? rope,*® sheathing,®® staging,?° 


steps,’? turnbuckle,7? or valve.73 


[§ 657 | (b) Considered Not Unseaworthy. In 
the application of general rules above stated?‘ re- 
covery claimed for unseaworthiness has been denied 


where death or injury resulted from 


rails,*® handrails,*® or lights;*77 failure to box. mov- 


SEAMEN 
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drawing hot water elsewhere than in the engine 


room;** a defective hook and davit used in swing- 


absence of guard 


ing machinery;’® failure to provide a method for 


67. The Navarino, 7 F. (2d) 743. 


[a] Where block and hook, used in 
holding up a heavy iron door while 
firemen sponged out smoke tubes over 
the boilers, had been improperly re- 
paired by covering a partial break in 
the hook with welding material, and 
because of its improper condition the 
appliance fell and struck libelant, the 
defectively repaired appliance, in such 
defective condition at the start of the 
voyage, rendered the ship unsea- 
worthy so as to impose liability for 
resultant damages. The Navarino, 7 
F. (2d) 743. 


68. The Corrado v. Pedersen, 239 
is 165; The Julia Fowler, 49 Fed. 


[a] Spliced rope, too weak to sup- 
port the men when used for their sup- 
port in work about the vessel, and 
which broke and caused injury of a 
Seaman, is improper equipment, and 
the owners are liable for resultant 
seers The Julia Fowler, 49 Fed. 

Lie 


[b] If ship left port with defective 
manrope on the topsail yard, she was 
so far unseaworthy as to a seaman 
subsequently injured by a fall when 
the rope gave way as to warrant re- 
covery of indemnity. The Corrado v. 
Pedersen, 239 Fed. 165. 


69. Henry Gillen’s Sons Lighter- 
age, Inc. v. Fernald, 294 Fed. 520. 


[a] Existence of hole in sheath- 
ing on the deck of a lighter, which 
had been there for a long time, ren- 
dered the ship unseaworthy, so as to 
permit a deckhand to recover for per- 
sonal injuries, the sheathing or false 
deck having been placed over the per- 
manent deck, to protect the deck while 
loading. Henry Gillen’s Sons Light- 
erage, Inc. v. Fernald, 294 Fed. 520. 


70. The Waco, 3 F. (2d) 476. 


[a] Improperly placed.—Placing of 
staging or platform in such position 
that seamen, removing a heavy boiler 
cover, could not escape injury if the 
cover should fall, is negligence of 
shipowners, under the rule that the 
vessel must be 
worthy, which is the equivalent of the 
common-law duty of providing a safe 
place to work. The Waco, 3 F. (2d) 
476. 


71. Hoof v. Pacific American Fish- 
eries, 284 Fed. 174 [aff 291 Fed. 306, 
and certiorari den 263 U. S. 712 mem, 
44 SCt 38 mem, 68 L. ed. 520 mem]. 


[a] Removal of cleats from steps 
to bridge.——Defective condition of 
steps from forward bridge deck to 
forward main deck of vessel, resulting 
from removal of cleats on the main 
deck at the foot of the ladder, caus- 
ing steps to fall when a watchman 
making the rounds attempted to de- 
scend, was unseaworthiness, within 
the rule that.a seaman’s right to re- 
eover for injuries is not limited to 
maintenance, wages, and cure, where 
injuries were caused by unseaworthi- 
ness. Hoof v. Pacific American Fish- 
eries, 284 Fed. 174 [aff 291 Fed. 306 


in all respects sea-- 


(certiorari den 263 U. 8. 712 mem, 44 
SCt 38 mem, 68 L. ed. 520 mem) ]. 


72. The Colusa, 248 Fed. 21, 160 
CCA 161 [aff 241 Fed. 968]. 


73. The Ubbergen, 30 F. (2d) 951. 


[a] Mess boy scalded.—A ship on 
which a mess boy was injured while 
drawing hot water in the engine room 
was unseaworthy because of defective 
condition of the boiler valve. The Ub- 
bergen, 30 F. (2d) 951. 


74 See supra § 655. 


75. Newport News Shipbuilding, 
ete., Co, v.. Watson, 19 F.. (2d) 832; 
Hanrahan vy. Pacific Transp. Co., 262 
Fed. 951 [certiorari den 252 U. S. 579 
mem, 40 SCt 345 mem, 64 L. ed. 726 
mem]; The Santa Clara, 206 Fed. 
HeTOS 


[a] Use of coping instead of a 
guard rail around the deck of a boat 
used in quiet waters did not render 
her unseaworthy. Newport News 
Shipbuilding, etc., Co. v. Watson, 19 
F. (2d) 832. 


[b] Temporary absence.—‘‘By the 
law maritime a seaman is entitled to 
‘indemnity’ (which may be taken as 
equivalent to ‘damages’ ) for injuries 
received through the ‘unseaworthi- 
rness of the ship.’ . To say that 
this ship was unseaworthy because 
she had no ‘handrail up, while lying 
alongside a wharf discharging car- 
go, is merely untrue. The contention 
confounds seaworthiness and safety, 
if not seaworthiness and comfort.” 
Hanrahan v. Pacific Transport Co., 
Ltd., 262 Fed. 951, 952. 


76. Schirm v. Dene Steam Shipping 
Co., 222 Fed. 587. 


[a] Ladder in engine room so near- 
ly perpendicular that handrails would 
have been no protection.—Schirm v. 
rape Steam Shipping Co., 222 Fed. 
587. 


77. In re Tonawanda Iron, etc., Co., 
234 Fed. 198; The Santa Clara, 206 
Fed. 179, 180. 


“The sole question in the case is: 
Did the absence of the safeguards 
mentioned [handrail around hatch and 
artificial light] make the Santa Clara 
unseaworthy? No appurtenance upon 
which the seaman had a right to rely 
gave way through a defect, either 
original or supervening, as ‘has been 
generally the case where indemnity 
has been allowed. The default was 
in the entire failure to furnish appur- 
tenances which are now claimed to 
have been necessary to make the ship 
seaworthy. The libelant was perfect- 
ly familiar with the situation. He 
had used this particular method of go- 
ing to and coming from the stoke hole 
for more than four months. Uncovy- 
ered holds and hatches are common in 
ships. The calling of seamen involves 
danger and requires care and skill. 
Owners are not obliged to furnish the 
best, safest, and most convenient 
structures. While they may be in this 
case chargeable with negligence, I 
do not think it is such negligence as 
amounts to making the vessel unsea- 
worthy. The appurtenances not sup- 


ing out a lifeboat ;*° manner of rigging a tow line;*+ 
nature of the construction of a tow chock;*? 
slipperiness of the deck.®* 


[§ 658] c. Competence and Sufficiency of Officers 
and Crew. To be seaworthy a ship must be properly 


and 


plied, though appropriate and desira- 
ble, cannot, I think, be called neces- 
sary.” The Santa Clara, supra. 


[a] Where dimly lit deck was 
caused by failure of the crew to use 
lanterns available, and not by fail- 
ure of the employer to furnish suffi- 
cient lighting equipment, the insuffi- 
cient lighting of the deck at night 
did not render the ship unseaworthy 
so as to impose liability for injury to 
a seaman. In re Tonawanda Iron, 
etce., Co., 234 Fed. 198. 


78. The New York, 204 Fed. 764, 
123 CCA 214. 


[a] Revolving shaft.—Where a 
seaman was injured by his overalls 
coming in contact with the set pins 
on the revolving shaft of a pump 
while he was filling certain oil cups 
from an unsafe position, the ship was 
not unseaworthy in structure or equip- 
ment in failing to have the shaft and 
wheel boxed, so as to render her liable 
for damages. The New York, 204 Fed. 
764, 123 CCA 214. 


a The Ubbergen, 30 F. (2d) 951, 


“T cannot follow libelant to the ex- 
tent of holding the ship unseaworthy 
because a method was not provided 
for drawing hot water inthe galley or 
anywhere outside of the engine room, 
because it is not required that the 
ship shall have the best appliances.” 
The Ubbergen, supra. 


80. Leonard vy. Leyland, 18 T. L. R. 
727 (under English Merchant Ship- 
ping Act). 


81. In re Tonawanda Iron, etc., Co., 
234 Fed. 198, 200. 


82. In re Tonawanda Iron, etc., Co., 
supra. 


“There is no evidence to support the 
view that the vessel was unseaworthy, 
though it was contended that the 
tow chock at the stern was faultily 
constructed, in that the tow line was 
permitted to ‘have undue play, and 
that the injuries were partially at- 
tributable thereto; but I think the 
construction of the tow chock and the 
manner of rigging the tow line were 
proper and seaworthy. Tow chocks 
of the kind on the Oceanica were com- 
mon in ships of her class and con- 
struction, and indeed towing chocks 
allowing good play of line were re- 
garded as convenient and proper ap- 
pliances; but, even if such were not 
the case, no negligence for failure to 
provide more modern appliances is 
attributable to the vessel, as it has 
often been decided that owners are 
not obliged to provide the best, safe- 
est, and most convenient appliances.” 
In re Tonawanda Iron, ete., Co., Supra. 


83. The John Sherwin, 24 F. (2d) 
710. 


[a] Accumulation of ore dust and 
water on the deck, causing a seaman 
to slip and hurt himself, does not ren- 
der the ship unseaworthy so as to 
permit recovery of damages under 
general maritime Jaw. The John 
Sherwin, 24 F. (2d) 710. 
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manned,** with a competent master®® and crew.*® 


Notorious brutality may make a man so far in- 
competent as an officer that his employment will 


render the ship unseaworthy.87 
Ship’s doctor.*§ 


exonerate them from liability.°+ 


[§ 660] 4. Duty of Inspection. The employer ful- 
fills its duty by having competent persons install 


84. The Rolph, 293 Fed. 269 [aff 299 
Fed. 52 (certiorari den sub nom. Rolph 
Nav., ete., Co. v.. Kohilas, 266 U. S. 
614 mem, 45 SCt 96 mem, 69 L. ed. 468 
mem)]; In re Pacific Mail SS. Co., 
130 Fed. 76, 64 CCA 410, 69 LRA 71 
[certiorari den 195 U. S. 682 mem, 25 
SCt 790 mem, 49 L. ed. 353 mem]. 


[a] Where officers and _ sailors 
spoke different languages, so that the 
sailors could not understand the or- 
ders of the officers on wreck of the 
ship, and, as a consequence, a Seaman, 
among others, was drowned when the 
lifeboats were improperly launched, 
the fact that the seaman was a fel- 
low servant of the negligent master 
was immaterial, as recovery could 
be predicated on the unseaworthiness 
of the ship caused by the lingual im- 
possibility of the crew’s understand- 
ing orders and the death resulting 
proximately from such impossibility 
of communication. In re Pacific Mail 
SS. Co., 130 Fed. 76, 64 CCA 410, 69 
LRA 71 [certiorari den 195 U. S. 632 
mem, 25 SCt 790 mem, 49 L. ed. 353 
mem]. 


85. The Rolph, 299 Fed. 52 [aff 293 
Fed. 269, and certiorari den sub nom. 
Rolph Nav., ete., Co. v. Kohilas, 266 
U. S. 614 mem, 45 SCt 96 mem, 69 L. 
ed. 468 mem]. 


86. The Rolph, 299 Fed. 52 [aff 293 
Fed. 269, and certiorari den sub nom. 
Rolph Nav., etc., Co. v. Kohilas, 266 
U. S. 614 mem, 45 SCt 96 mem, 69 L. 
ed. 468 mem]; National Shipbuilding 
Co. v. Mallia, (Tex. Civ. A.) 243 SW 
GUS 


[a] “It is well settled law that a 
vessel manned by an incompetent 
crew is an unseaworthy vessel.” Na- 
tional Shipbuilding Co. v. Mallia, (Tex. 
Civ, A.) 243 SW 757, 759 (where, how- 
ever, such existing unseaworthiness 
was not the proximate cause of the 
injury). 


87. The Rolph, 299 Fed. 52 [aff 293 
Fed. 269, and certiorari den sub nom. 
Rolph Nav., ete., Co. v. Kohilas, 266 
U. S. 614 mem, 45 SCt 96 mem, 69 L. 
ed. 468 mem]. 


[a] Reputation for ferocity as 
wide as seven seas borne by a gigantic 
and brutal mate made him incompe- 
tent as an officer on the score of bru- 
tality, and employment of such in- 
competent mate rendered the ship un- 
seaworthy so as to impose liability on 
the employer to indemnify a seaman 
for injuries sustained in an unpro- 
voked assault by such, mate. The 
Rolph, 299 Fed. 52 [certiorari den sub 
nom. Rolph Nav., ete., Co. v. Kohilas, 
266 U. S. 614 mem, 45 SCt 96 mem, 69 
L. ed. 468 mem]. 


Assaults on seamen generally as 
giving rise to: 


In the absence of contrary stat- 
ute, a ship is not unseaworthy because carrying no 
doctor,*® or carrying an unlicensed doctor.°° 


[§ 659] 3. Failure To Anticipate Manner of In- 
jury. That shipowners, as reasonable men, could not 
have anticipated the particular accident that oe- 
curred as the result of a defective appliance will not 


SEAMEN 


er parties.°? 


[§ 661] 5. Ship under Construction. 


[§§ 658-663 


the apparatus without securing an inspection by oth- 


Failure to 


provide proper appliances for a vessel under con- 


a seaman.?3 


control.°* 


[§ 662] 6. Places Adjacent to Ship. 
owners are not liable for injuries to a seaman arising 
from defects in places other than the ship and its 
appurtenances and over which such owners have no 


struction imposes liability for consequent injury of 


The ship- 


[§ 663] 7. Misuse or Nonuse of Proper Applianc- 


Criminal prosecution see passim infra 
§§ 861-866. 


Damage action see passim infra §§ 
736-786. 


88. Duty to provide medical facili- 
ties aboard ship see supra § 598. 


89. Morgan v. British Yukon Nav. 
Cor, dutaes, 10) Base ~ 112; 


[a] “A ship owner is under no 
duty, either at common law, or under 
section 207 of the Merchant Shipping 
Act, 1894, to provide surgical or med- 
ical attendance for the ship’s compa- 
ny.” Morgan v. British Yukon Nav. 
Co. utd, T0sB. Cy Trl) L13. 


90. Geistlinger v. International 
Mercantile Mar. Co., 295 Fed. 176. 


[a] Passenger statutes inapplica- 
ble to crew.—Where libelant contend- 
ed that the ship was unseaworthy as 
to him because the ship’s doctor had, 
at the time of libelant’s injury, no 
license from the state of New York, 
in denying such contention the court 
stated that statutes requiring ships 
carrying emigrant passengers to have 
a duly qualified physician did not reg- 
ulate the rights of the crew, and that 
libelant’s rights depended on general 
maritime law under which it was im- 
material whether or not the ship’s 
doctor had a license. Geistlinger v. 
International Mercantile Mar. Co., 295 
Fed, 176. 


91. Storgard v. France, etc., SS. 
Corp., 263 Fed. 545 [certiorari den 
252 U. S. 585 mem, 40 SCt 394 mem, 


64 L. ed. 729 mem]. 


92. The Columbia, 25 F. (2d) 516 
{aff sub nom. In re Union Ferry Co., 
25 ES (2d) (508 Ie 

[a] Gas bag.—A ferryboat owner, 
as regards liability for the engineer’s 


death, was not negligent in having a 


gas bag for the lighting system in- 
stalled by competent engineers with- 
out subsequent inspection by some one 
else. The Columbia, 25 F. (2d) 516 
{aff sub nom. In re Union Ferry Co., 
25 FE. (2d) 5187. 


93. Pacific American Fisheries v. 
Hoof, 291 Fed. 306 [certiorari den 263 
U. S. 712 mem, 44 SCt 38 mem, 68 L. 
ed. 620 mem]. 


[a] “The term ‘unseaworthy’ may 
have little application to a vessel un- 
der construction, but there was here 
a failure to supply and keep in or- 
der the proper appliances appurte- 
nant to the ship, and in such cases 
the recovery is not limited to wages, 
maintenance, and “cure,” Pacific 
American Fisheries v. Hoof, 291 Fed. 
306, 311 [certiorari den 263 U. S. 712 
mem, 44 SCt 38 mem, 68 L. ed. 620 
mem]. 


Crew of uncommissioned ship as 
“seamen” under Jones Act see supra 


es—a. Under General Maritime Law. 
held that for failure to use,®® as well as for the mis- 


It has been 


§ 642 text and note 68. 


94. Todahl vy. Sudden, 
462. 


[a] Wharf.—Owners of a steam- 
ship, who had no control over a wharf, 
were not liable for injuries to a sea- 
man sustained because of the defec- 
tive condition of the wharf, while re- 
turning to the ship after a voluntary 
trip_ ashore, since the seaman was 
not in the owners’ service at the time 
of the accident and the owners’ duty 
to provide a safe place in which to 
work did not extend to a place beyond 
the premises of employment, where 
the Seaman had gone for his own pur- 
poses and over which the owners had 
no control. Todahl vy. Sudden, 5 F. 
(2d) 462. 


95. Plamals v. The Pinar Del Rio, 
277 U.S. 151, 48 SCt 457, 72 L. ed. 827; 
The Swiftsure, 286 Fed. 689; The 
Pochasset, 281 Fed. 874 [aff 295 Fed. 
6]; The Nacoochee, 275 Fed. 876; The 
Santa Barbara, 263 Fed. 369 [rev 255 
Fed. 231]; In re Tonawanda Iron, etc., 
Co., 234 Fed. 198; Flynn v. Panama R. 
Co., 121 Misc. 239, 201 NYS 56 (recog- 
nizing rule). 


[a] Mate’s selection of bad rope 
when good ones were available does 
not support recovery of indemnity for 
resultant injury of a seaman on the 
theory of unseaworthiness of the 
Ship. Plamals v. The Pinar Del Rio, 
au Us (Saal 51 48S Cle 46 ne sated. 

7 


{b] Pulley and chain.—‘“The rea- 
son given below for awarding indem- 
nity—that ‘the owners failed to sup- 
ply and maintain in good working or- 
der the pulley and chain in question’— 
is not sustained by the law applicable 
to the proven facts. The chains were 
supplied; whether unseaworthiness 
would have resulted, had that not 
been done, is a matter not before us. 
Whether they should be ‘maintained,’ 
or retained in the pulleys, and left 
stretched along the guys contribut- 
ing weight without strength, while 
the steamer tossed at sea, is a mat- 
ter wholly within the discretion of 
the captain. If that discretion was 
unwisely exercised, it was at most no 
more than his personal negligence in 
handling or mishandling good and 
proper appliances duly furnished by 
the owners. As not'hing was defective 
in fit or material, and everything sug- 
gested as proper even by libelant’s 
proctor, was provided for the ship, we 
hold that no unseaworthiness was 
shown.” The Santa Barbara, 263 Fed. 


5 F. (2d) 


[c] Ventilators.—Where an _ oil 
tank steamship was new and modern 
in design, with all necessary improve- 
ments to enable her to perform the 
service in which she was.employed, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 663-666] 


use of,°® proper appliances, the shipowner is not 


liable. 
[§ 664] b. Under Jones Act. 


Under the 
Act®* failure of others to use proper apparatus fur- 
nished makes the shipowner liable for resultant dam- 
age to a seaman,°®*® where the situation is such that 


SEAMEN 


Jones 


failure to use the apparatus is equivalent to failure 


to furnish a safe place to work under the law of 
master and servant, made applicable by such act.°® 
But the seaman’s own failure to use equipment fur- 
nished and available to him precludes recovery for 


resultant injuries.! 


[§ 665] C. Negligence of Fellow Servants—1. 
Under General Maritime Law—a. In General. 
der general maritime law a seaman or his representa- 
tives cannot recover indemnity for death or injury 
proximately caused by the negligence of a fellow 
Such negligenee gives rise to neither a 
libel in personam against the owner,* nor a libel in 
rem against the ship, nor a common-law action 


servant.” 


and there was no failure to supply 
proper appliances or to keep them in 
order, there could be no recovery for 
the death of a member of the crew, 
because of failure on the part of the 
ship’s officers to use ventilators fur- 
nished for the purpose of keeping the 
“between-decks” free from gas issu- 
ing from the tanks. The Swiftsure, 
286 Fed. 689. 


[ad] In England failure of the 
ship’s officers properly to use the ap- 
pliances aboard is not a failure to keep 
them in order within statutes impos- 
ing liability on the employer for in- 
juries to a seaman arising from per- 
mitting the ship to become unsea- 
worthy. Hedley v. Pinkney, ete., SS. 
Co., Ltd., [1894] A. C. 222. 


96. The Daisy, 282 Fed. 261; 
Nyack, 199 Fed. 383, 118 CCA 67. 


[a] For misuse of proper winch in 
loading lumber on a vessel, causing 
injury to a seaman, the ship is not 
liable. The Daisy, 282 Fed. 261. 


97. See supra § 640. 


98. Zinnel v. U. S. Shipping 
Ee neteency Fleet Corp., 10 F. (2d) 47, 


The 


“The act has made applicable to 
work at sea the same rules which pro- 
tect work on shore, and the shipown- 
er is as liable for the faulty use by 
the crew of proper apparatus as 
though the ship were unseaworthy 
in equipment when she broke ground.” 
Zinnell v. U. S. Shipping Bd. Emer- 
gency Fleet Corp., supra. 


99. Zinnell v. U. S. Shipping Bd. 
Emergency Fleet Corp., supra. 


1. June v. Pan-American Petro- 
leum, etc., Co., 25 F. (2d) 457. 


[a] Side boards for bunk.—Where 
a seaman failed to use side boards pro- 
vided for his bunk and fell out and in- 
jured himself, he could not recover 
damages ina libel in personam against 
the shipowner, even if his fall proxi- 
mately resulted from the absence of 
the side boards rather than from the 
seaman’s intoxication. June v. Pan- 
American Petroleum, etc., Co., 25 F. 
(2d) 457. 


Contributory negligence see infra §§ 
691, 692. 


2. . The. Osceola, 189. .U...S. 158, .23 
Sct 483, 47 L. ed. 760;. Panama R. Co. 
v. Johnson, 289 Fed. 964 [aff 264 U.S. 
375, 44 SCt 391,68, Le ed. 748]; The 
Daisy, 282 Fed. 261; Great Lakes SS. 
Co. v. Geiger, 261 Fed. 275; Tropical 
Fruit SS. Co. v. Towle, 222 Fed, 867, 


Bad. | 


9 
gence, 
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based on principles of maritime law.® 


[§ 666] b. Who Are Fellow Servants.° 
the rule of maritime law denying liability for injury 
from the negligence of a fellow servant,’ it may be 
stated as a general principle that all members of the 
crew are fellow servants as between themselves.* 


Within 


Particular persons held fellow servants within the 
rule of maritime law precluding recovery for negli- 
and under the particular circumstances in- 
volved, include an engineer and cook,?® engineer and 


oiler,4? mess boy and ship’s carpenter,!? and winch- 


Un- 


138) COAG 2937 Dhee Nyack, wl 995 Med: 
388, 118 CCA 67; The Egyptian Mon- 
arch, 36 Fed. 773; The E. B: Ward, 
Jr., 20 Fed. 702; The City of Alexan- 
dria, 17 Fed. 390; Halverson v. Nisen, 
11 F. Cas. No. 5,970, 3 Sawy. 562. 


{a] Discretionary application of 
rule.—While courts of admiralty ad- 
ministering maritime law are not 
bound by any arbitrary rules of courts 
of law and equity as to fellow serv- 
ants, they will nevertheless apply 
such doctrine to the case of a seaman 
suing for indemnity where the justice 
underlying the rule appeals to them 
as a proper consideration. The E. B. 
Ward, Jr., 20 Fed. 702. 


Right to maintenance and cure see 
supra § 591 text and note 5. 


3. The Pinar Del Rio, 16 F. (2d) 
984 [certiorari den 274 U. S. 733 mem, 
47 SCt 766 mem, 71 L. ed. 1330 mem, 
and aff 277 U. S. 151, 48 SCt 457, 72 L. 
ed. 827]: Tropical Fruit SS. Co. v. 
Towle, 222 Fed. 867, 138 CCA 293; 
The New York, 204 Fed. 764, 123 CCA 
214. 


[a] Bule applied.—Failure of li- 
belant’s superiors on a_ steamship to 
tell him where to stand while filling 
an oil cup on an engine pump, or to 
warn him not to straddle the shaft, as 
he was doing when injured, was the 
negligence of libelant’s fellow serv- 
ants, for which the owners were not 
liable. The New York, 204 Fed. 764, 
123 CCA 214. 


4 The William Nelson, 33 F. (2d) 
539; The Hanley, 29 F. (2d) 110; The 
Pinar Del Rio, 16 F. (2d) 984 [certio- 
rari den 274 U. S. 733 mem, 47 SCt 
766 mem, 71 L. ed. 1330 mem, and aff 
Qe Sealols 48, Suton. 2 tared: 
8271: Tropical Fruit SS. Co. v. Towle, 
222 Fed. 867, 138 CCA 293; The Charles 
H. Kilinek; .172, Fed., 1019. 


[a] Where ship is seaworthy and 
properly equipped, neither the vessel 
nor the owner is liable for an injury 
to a seaman resulting from the neg- 
ligence of other members of the crew. 
Tropical Fruit SS. Co. v. Towle, 222 
Fed. 867, 138 CCA 293. 


5. National Shipbuilding Co. v. 
Mallia wCnexs (Give Ae). 24:3) SiWe 7 bn. 


Application of fellow servant doc- 
trine to seamen in common-law ac- 
tions generally see Master and Serv- 
ant §§ 657, 685, 686. 


Law maritime as controlling in 
comment, actions see supra §§ 9, 
634, 5 


6. Master see infra § 668. 


man and seaman working together.+ 


Seamen and subordinate officers are ordinarily re- 
garded as fellow servants.!4 
mate’® have been held fellow servants with seamen 
under their charge. 
regarded as a vice principal of the owner, recovery 
is allowed for his negligence,!* or for his deliberate 
refusal to remedy unsafe conditions of work.18 


The boatswain?® and 


Where, however, the mate is 


7. See supra § 665. 


8. Carlisle Packing Co. v. Sandan- 
Ser, 259 -UsS. -255,5 4259S Cras. 6Gelas 
ed. 927; The Osceola, 189 U. S. 158, 
23 -SCt 488, 47 LL. ed. 760; Tropical 
Fruit SS. Co. v. Towle, 993 Fed. 867, 
869, 138 CCA 293; The Nyack, 199 
Fed. 383, 118 CCA 67. 


9. See supra § 665. 


In common-law actions see Master 
and Servant §§ 685, 696. 


hae Grimsley v. Hankins, 46 Fed. 
[a] Wegligence of engineer causing 


explosion of a boiler and death of the 
Ship’s cook was not ground for recov- 
ery of damages by libel in personam 
in admiralty because the engineer and 
cook were fellow servants. Grimsley 
v. Hankins, 46 Fed. 400. 


11. McCarron v. Dominion Atlan- 
tic R. Co., 134 Fed. 762. 

12. The Esperanza, 133 Fed. 1015. 

13.- The Frank D. Stout, 276 Fed. 
Pee Foley v. The Peninsula, 79 Fed. 

14. Grimsley vy. Hankins, 46 Fed. 
ah The Egyptian Monarch, 36 Fed. 
(ities 


15. The Hanley, 29 F. (2d) 110. 


16. The Pinar Del Rio, 16 F. (2d) 
984 [certiorari den 274 U. S. 733 mem, 
47 SCt 766 mem, 71 L. ed. 1330 mem, 
and aff 277 U. S. 151, 48 SCt 457, 72 
L. ed. 827]; The Nyack, 199 Fed. 383, 
118 CCA 67; The Charles A. Klinek, 
172 Fed. 1019; Halverson y. Nisen, 11 
HCas: Not 5,970, 3 Sawy. 562. 


[a] Second mate.—The Egyptian 
Monarch, 36 Fed. 773. 


17. Carter v. Brown, 212 Fed. 393, 
129 CCA 69. 


18. Clowes v. The Frank and Wil- 
lie, 45 Fed. 494. 


[a] Method of piling lumber.— 
Where the mate was in command of 
the ship during the master’s absence, 
and where, as officer in immediate 
charge of unloading lumber, he chose 
an unsafe method of piling the same 
and refused to remedy conditions when 
they were called to his attention, in 
such refusal he acted as the represen- 
tative of the owner, and a seaman in- 
jured when the lumber fell could re- 
eover in admiralty for the owner’s 
breach of duty through its representa- 
tive, the mate. Clowes vy. The Frank 
and Willie, 45 Fed, 494. 
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A stevedore is so far a fellow servant of seamen 
engaged with him in unloading the ship as to pre- 
clude recovery by the seamen for injuries resulting 
from negligence of the stevedore,!® although recov- 
ery has been permitted where a seaman was injured 
through the negligence of a boss stevedore, employed 
by the ship, in permitting the place of work to be- 
come unsafe.?° 


[§ 667] c. Injury as Caused by Unseaworthiness 
or by Negligence of Fellow Servant. For personal 
injury of a seaman proximately caused by unsea- 
worthiness of the ship recovery may be had,?? and 
where such proximate causal relation appears, the 
employer cannot escape liability by pleading the fel- 
low servant rule.22 But where it appears that the 
real cause of the injury was the negligence of the 
fellow servant and not the unseaworthiness of the 
ship, recovery will be denied.?* 


[§ 668] d. Negligence of Master. Under general 
maritime law ordinarily there can be no recovery 


19. The Daisy, 282 Fed. 261. [a] 


SEAMEN 


[§§ 666-669 


for the death or injury of a seaman resulting from 
the negligence of the master,?# the seaman being re- 
garded as a fellow servant of the master ;?°> and the 
ship and the owner are not responsible for injuries 
to a seaman caused by the master’s negligence in mat- 
ters of navigation.2® Where, however, the master 
is acting as vice principal of the owner with respect 
to the latter’s duties of a nondelegable character, 
recovery may be had for the master’s negligence.?? 


[§ 669] 2. Under La Follette Act?*—a. In Gener- 
al. The provision of the La Follette Act?® that, “an 
any suit to recover damages for any injury sustained 
on board a vessel or in its service, seamen having 
command shall not be held to be fellow servants with 
those under their authority,” must be given full ef- 
fect whenever the relationship between the parties 
becomes important.2° But the statute does not 
change the general rule of maritime law denying in- 
demnity for injury,*? nor give an injured seaman 
the right of election to recover on common-law prin- 
ciples;** and for injuries sustained as a result of 


[a] Rule applied.—A stevedore, as- 
sisting in loading lumber on a vessel 
from the dock, was a fellow servant 
of a seaman storing the lumber in 
the hold of the vessel, and the ship 
was not liable to the seaman for his 
negligence. The Daisy, 282 Fed. 261. 


Recovery by stevedore for negli- 
gence of seaman see Master and Serv- 
ant § 686; Shipping [36 Cyc 174 text 
and notes 36, 37]. : 


Stevedore or longshoreman as not 
“seaman” under La Follette Act see 
supra § 638. 


20. The Themistocles, 225 Fed. 671 
{aff 235 Fed. 81, 148 CCA 575]. 


[a] Dark and slippery hatch cov- 
er near open hole.—The Themistocles, 
225 Fed. 671 [aff 235 Fed. 81, 148 CCA 
575]. 


21. See supra § 650. 


22. Henry Gillen’s Sons Lighter- 
age, Inc. v. Fernald, 294 Fed. 520; Pat- 
ton-Tully Transp. Co. v. Turner, 269 
Fed. 334; The Colusa, 248 Fed. 21, 160 
CCAM Gi The Badger 213 Med si; 
The Drumelton, 158 Fed. 454. 


[a] Rule stated.—If the unsea- 
worthiness of the vessel was a con- 
tributing cause of injury to seamen, 
without which it probably would not 
have happened, it does not affect the 
owner’s liability that negligence of 
members of the crew developed this 
unseaworthiness into action and made 
it destructive, when it would other- 
wise have been harmless. Patton- 
Tully Transp. Co. v. Turner, 269 Fed. 
334. 


[b] Failure to keep ship in proper 
repair constitutes umseaworthiness, 
and not mere negligence of fellow 
servants charged with the duty of re- 
pair. Henry Gillen’s Sons Lighterage, 
Inc. v. Fernald, 294 Fed. 520. 


[c] Where primary cause of acci- 
dent was a defective turnbuckle and 
not the manner of its use by allegedly 
negligent fellow servants, the employ- 
er was liable on the theory of unsea- 
worthiness of the ship irrespective of 
the fellow servant doctrine. The Co- 
lusa, 248 Fed. 21, 160 CCA 161. 


23. The William Nelson, 33 F. (2d) 
539; The Daisy, 282 Fed. 261; The 
Frank D. Stout, 276 Fed. 382; Halver- 
son v. Nisen, 11 F. Cas. No. 5,970, 3 
Sawy. 562. 


Where fellow servant’s negli- 
gence rendered place of work unsafe, 
recovery could not be predicated on 
unseaworthiness of the _ ship. The 
Frank D. Stout, 276 Fed. 382. 


[b] Improper rigging of purchase 
rather than defective fastenings of 
block held proximate cause of injury. 
Halverson vy. Nisen, 11 F. Cas. No. 5,- 
970, 3 Sawy. 562. 


[ec] Fellow servant’s omission to 
guard hose or water tap from fireman 
entering combustion chamber had no 
relation to unseaworthiness or struc- 
tural defects. The William Nelson, 33 
hy (2d) 539: 


24. Carlisle Packing Co. v. Sandan- 
ger, 259 U. S. 255, 42 SCt 475, 66 L. ed. 
927; The Osceola, 189 U. S. 158, 23 
SCt 4838, 47 L. ed. 760; The Bunker 
Hill, 198 Fed.- 587. 


[a] RBule stated.—A seaman cannot 
recover from the ship, for an injury 
received through the negligence of 
the master, beyond the expense of his 
maintenance and cure and his wages 
to the end of the voyage. The Bunker 
Hill, 198 Fed. 587. 


[b] In England, under the Mer- 
chant Shipping Act, the master’s neg- 
ligent failure to use available equip- 
ment does not render the ship unsea- 
worthy so as to permit recovery for 
resultant death of a seaman. Headley 
v. Pinkney, etc., SS. Co., [1892] Q. 
B. 58 [app dism [1894] A. C. 222]. 


25. The Osceola, 189 U. S. 158, 23 
SCt 483, 47 L. ed. 760; John A. Roe- 
bling’s Sons Co. vy. Erickson, 261 Fed. 
986 {certiorari den 252 U. S. 585 mem, 
40 SCt 394 mem, 64 L. ed. 729 mem]; 
The Westport, 136 Fed. 391, 69 CCA 
235. 


Other officers and particular seamen 
as fellow servants see supra § 666. 


26. Banks v. Herbert May Co., 298 
Fed. 283; The C. S. Holmes, 220 Fed. 
273, 186 CCA 289 [rev 212 Hed. 525]. 


[a] Vessel is not liable in rem to 
a seaman for an injury alleged to have 
been caused by a negligent order of 
the master directing libelant in the 
performance of his duties. The C. S. 
Holmes, 220 Fed. 273, 136 CCA 289 
[rev 212 Fed. 525]. 


27. Banks v. Herbert May Co., 298 
Fed. 283; Carter v. Brown, 212 Fed. 
393, 394, 129 CCA 69. 


“Having reached the conclusion that 


the sacks which fell were negligently 
piled, the next inquiry concerns the 
appellants’ responsibility for the neg- 
ligent piling. The causal relation to 
the injury is obvious. The appellants 
invoke the fellow-servant rule, as a 
defense. It is manifestly, however, 
the duty of the master or the mate to 
see to the proper stowage of the cargo, 
and that the boat was kept properly 
trimmed. Failure of the master or 
mate to properly discharge this duty 
would bind the owners of the boat, 
whose vice principals as to the per- 
formance of this duty they were. The 
record fairly shows that the master, 
H. M. Carter,’ one of the appellants, 
had actual knowledge of the method 
adopted for piling the sacks that fell, 
and either directed it or acquiesced 
therein. Under such a state of the 
record, the District Judge properly 
held that the fellow-servant rule af- 
forded appellants no protection as 
against the appellee’s claim.” Carter 
v. Brown, supra. 


[a] In Quebec the master is the 
agent of the owner so that the owner 
may be held liable for the master’s 
negligence causing the death of a sea- 
man drowned when the master rowed 
away from a sinking ship in its only 
lifeboat and left the seaman _ to 
en Grenier y. Connolly, 5 EastLR 


Under La Follette Act see infra § 


28. Benefits as restricted to seamen 
See supra § 638. 


Retroactive effect see supra § 639. 
29. See supra § 6387. 


30. Chelentis v. Luckenbach Co., 
tks S.. 372, 38 SCt 501, 62 L. ed. 
vas higea be 


31. See supra § 634. 


32. Chelentis v. Luckenbach SS. 
Co., 243 Fed. 536, 156 CCA 234 [cer- 
tiorari granted 245 U. S. 655 mem, 38 
SCt 13 mem, 62 L. ed. 533 mem and 
aff 247 U. S. 372 mem, 38 SCt 501 mem, 
62 L. ed. 1171 mem]. 


“The language of the section [Sea- 
men’s Act § 20] discloses no intention 
to impose upon shipowners the same 
measure of liability for injuries suf- 
fered by the crew while at sea as the 
common law prescribes for employers 
in respect of their employees on shore. 
The judgment of the court below is af- 
firmed.” Chelentis v. Luckenbach SS. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Ie tine es 


§§ 669-672] 


the negligent operating order of a superior officer it 
has been held by the United States supreme court 
that no recovery can be had irrespective of whether 
or not such officer was a fellow servant under the 
Lower courts have denied recovery for 
injuries sustained as the result. of a superior officer’s 
operating negligence,** including such negligence on 
‘the part of the master,?® but permitted recovery 
where the negligence of the master or other superior 
officer related to the selection and supply of appur- 
For the negligence of 
those who remain fellow servants under the act no 


statute.?3 


tenances or appliances.®° 


recovery can be had.°* 


The word “master,” as employed in connection with 
the La Follette Act, is used in its nautical sense,*® 
and not as ordinarily defined in the law of master 


and servant.?® 


[§ 670] b. Vessels within Act. 


Co., Inc., 247 U. S. 372, 384, 38 SCt 
501, 62 L. ed. 1171. 


[a] For master’s negligence.— 
“Under the saving clause a right sanc- 
tioned by the maritime law may be en- 
forced through any appropriate reme- 
dy recognized at common law; but we 
find nothing therein which reveals an 
intention to give the complaining par- 
ty an election to determine whether 
the defendant’s liability shall be 
measured by common-law standards 
rather than those of the maritime law. 
Under the circumstances here present- 
ed, without regard to the court where 
he might ask relief, petitioner’s rights 
were those recognized by the law of 
the sea.’”’ Chelentis v. Luckenbach SS. 
Go, Incy= 2474 Un S230 25) .384,) 38 sSCt 
501, 62 L. ed. 1171. 


33. Chelentis v. Luckenbach SS. 
Co., 247 U.S. 372, 38 SCt 501, 62 L. ed. 
1171 [aff 243 Fed. 536, 156 CCA 234]. 


“Section 20 of the Seamen’s Act 
declares ‘seamen having command 
shall not be held to be fellow-serv- 
ants with those under their authority,’ 
and full effect must be given this 
whenever the relationship between 
such parties becomes important. But 
the maritime law imposes upon a 
shipowner liability to a member of the 
crew injured at sea by reason of an- 
other member’s negligence without re- 
gard to their relationship; it was of 
no consequence therefore to petitioner 
whether or not the alleged negligent 
order came from a fellow servant; the 
statute is irrelevant.” Chelentis v. 
Luckenbach SS. Co., Inc., 247 U. S. 
372, 384, 38 SCt 501, 62 L. ed. 1171. 


34. Payne v. Jacksonville Forward- 
ing Co., 290 Fed. 936 [aff 280 Fed. 
150]; The Swiftsure, 286 Fed. 689; 


Patton-Tully Transp. Co. v. Turner, 
269 Fed. 334; John A. ‘Roebling’s 
Sons Co. v. Erickson, 261 Fed. 986 
[certiorari den 252 U. S. 585 mem, 40 
Sct 394 mem, 64 L. ed. 729 mem]; Che- 
lentis v. Luckenbach SS. Co., 243 Fed. 
536, 156 CCA 234 [certiorari granted 
245 U. S. 655 mem. 38 SCt 13 mem, 62 
L. ed. 533, and aff 247 U. S. 372, 38 SCt 
501, 62 L. ed. 1171]. 


“The mere operating negligence 
even of one in authority does not cre- 
ate liability; and this rule has not 
been changed by the statute declar- 
ing that the one in authority is not 
a fellow servant of the seamen under 
him.” Patton-Tully Transp. Co. vy. 
Turner, 269 Fed. 334, 338. 


[a] Failure to use ventilation pro- 
vided to keep between-decks free from 
gas.—The Swiftsure, 286 Fed. 689. 


[b] Adopting dangerous method of 
discharging cargo.—John A. Roeb- 


SEAMEN 


[§ 671] c. “Seaman Having Command.”*? 
boatswain,** a first officer,#® and a foreman in charge 
of the men employed on a pile driver and scow*® 
have been held “seamen having command” within 
the statute, so as to preclude application of the fel- 
low servant doctrine to cases based on injuries aris- 
ing from their negligence. 


[§ 672] 3. Under Jones Act*?7—a. In General. 
The Jones Act*®’ has abolished the fellow-servant 
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sel,” as used in connection with the La Follette 
Act,*° includes a scow*! and a pile driver.*? 


A 


doctrine with respect to all proceedings within its 


eran 


The word “ves- 


ling’s Sons Co. v. Erickson, 261 Fed. 
986 [certiorari den 252 U. S. 585 mem, 
40 SCt 394 mem, 64 L. ed. 729 mem]. 


[ec] Negligent order to carry ash 
bag across wave-swept deck in storm. 
—Chelentis v. Luckenbach SS. Co., 
243 Fed. 536, 156 CCA 234 [certiorari 
granted 245 U. S. 655 mem, 38 SCt 
13 mem, 62 L. ed. 533 mem, and aff 
eee Se 32558) SCt D01,) 62 iu. ed. 


{[d] Tug pulling ahead too soon, 
causing hawser on tow to break and 
injure libelant.—Payne v. Jackson- 
ville Forwarding Co., 290 Fed. 936 [aff 
280 Fed. 150]. 


[e] In state court, in a foreman’s 
action for injury on a barge; engaged 
in commerce and navigation, caused 
by a maul slipping from a workman’s 
hands, it has been held that the fellow 
servant rule would not apply, under 
U. S. Comp. St. § 8337a, providing that 
a seaman having command shall not 
be a fellow servant of those under his 
authority. Missouri Valley Bridge, 
etc., Co. v. Malone, 153 Ark. 454, 240 
SW 719. 


35. Payne v. Jacksonville Forward- 
ing Co., 290 Fed. 936 [aff 280 Fed. 
150]; John <A. Roebling’s Sons v. 


HErickson, 261 Fed. 986 [certiorari den 
252 U. S. 585 mem, 40 SCt 394 mem, 
64 L. ed. 729 mem]. 


36. George Leary Constr. Co. v. 
Matson, 272 Fed. 461; Corrado v. Ped- 
ersen, 249 Fed. 165; The Baron Napier, 
249 Fed. 126, 161 CCA 178. 


[a] Failure to furnish lantern for 
night patrol of ship.—The Baron Na- 
pier, 249 Fed. 126, 161 CCA 178. 


[b] Negligence as to replacing 
main manrope on topsail yard.—Cor- 
rado v. Pedersen, 249 Fed. 165. 


[ec] Selection of unsafe timbers by 
foreman in charge of scow and pile 
driver.—George Leary Constr. Co. v. 
Matson, 272 Fed. 461. 


Who are seamen having command 
see infra § 671. 

37. Patton-Tully Transp. 
Turner, 269 Fed. 334. 


38. Knapp v. U. S. Transportation 
Co., 181 App. Div. 432,170 NYS 384. 


39. Knapp v. U. S. Transportation 
Co., supra. 


40. See supra § 637. 


41. George Leary Constr. Co. v. 
Matson, 272 Fed. 461 (construing U. 
S. Comp. St. § 8392 in connection with 
the Seamen’s Act of 1915). 


42. George Leary Constr. 
Matson, supra. 


Cosuny. 


Co. v. 


purview,*® and under such act the negligence of a 
coemployee is deemed that of the common employ- 
Under the act indemnity for the death or inju- 
ry of a seaman caused by the negligence of a fellow 
servant may be recovered in a libel in personam,°? 


43. Act as restricted to “seamen” 
see supra § 638. 


44. The Colusa, 241 Fed. 968 [aff 
248 Fed. 21, 160 CCA 161]. 


Ween Corrado v. Pedersen, 249 Fed. 
[a] Not fellow  servant.—First 


officer of ship is not to be regarded 
as_a fellow servant of a seaman, 
and such officer’s negligence in per- 
mitting gear to become unsafe dur- 
ing the voyage, which resulted in the 
fall of a seaman from the lower top- 
sail yard when a manrope to which he 
was clinging was carried away, impos- 
es on the owner liability for_conse- 
quent injury to the seaman. Corrado 
v. Pedersen, 249 Fed. 165. 


46. George Leary Constr. 
Matson, 272 Fed. 461. 


[a] Rule applied.—Under  Sea- 
men’s Act -§ 20 (Comp. St. § 8337a), 
the selection by the foreman in 
charge of a pile driver scow of tim- 
bers to be used for a purpose requir- 
ing strength, was the act of the em- 
ployer, and the employer was liable 
for injury to an employee under au- 
thority of the foreman, resulting 
from the selection of an unfit timber 
from others which were fit. George 
ie oes. Constr. Co. v. Matson, 272 Fed. 


Co; “vi 


47. Act as restricted to seamen see 
supra §§ 642, 643. 


48. See supra § 640. 


49. Crosby Fisheries, Ine. Pet., 31 
F. (2d) 1004; Newport News Ship- 
building, etc., Co. v. Watson, 19 F. 
(2d) 832; Hammond Lumber Co, y. 
Sandin, 17 F. (2d) 760 [certiorari den 
274 U. S. 756 mem, 47 SCt 767 mem, 
71 L. ed. 1336 mem]; Grimberg v. 
Admiral Oriental SS. Line, 300 Fed. 
619; Filippo v. U. S. Shipping Bd. 
Emergency Fleet Corp., 228 App. Div. 
115, 239 NYS 323; Blosky v. Overseas 
Shipping Co., 219 App. Div. 438, 220 
NYS 95; Buguero v. U. S. Shipping 
Bd. Emergency Fleet Corp., 218 App. 
Div. 553, 218 NYS 589 [aff 246 N. Y. 
643 mem, 159 NE 685 mem]; Nox v. 
U. S. Shipping Bd. Emergency Fleet 
Corp., 193 NYS 340. 


50. Crosby Fisheries, Inc. Pet., 31 
F. (2d) 1004. 


What constitutes negligence see in- 
fra §§ 674, 675. 


51. Buzynski v. Luckenbach SS. 
Oo. 1275 Us SS: 618, 48 SCt 440) 72eias 
ed. 403; The Pinar Del Rio, 16... 
(2d) 984 [certiorari den 274 U. S. 732 
mem, 47 SCt 766 mem, 71 L. ed. 1330 
mem, and aff 277 U. S. 151, 48 SCt 
457, 72 L. ed, 827]; Hansen v. U. S., 
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or in an action at law brought in the federal®? or 
But a libel in rem against the ship 
will not he under the act for damages predicated on 


state®® courts. 


such neglgence.*# 


[§ 673] b. Persons Whose Negligence Imposes Li- 
ability. Under the Jones Act the employer is re- 
sponsible for the negligence of any fellow servant 
occurring in the course of the common employment,°® 
but is not hable for injury caused by the negligence 


of a mere volunteer.®® 


[§ 674] c. What Constitutes Negligence. 
cordance with general rules,®” as applied, under the 


12 F. (2d) 321. 


[a] By incorporating into mari- 
time law applicable provisions of Fed- 
eral Employers’ MLiability Act, the 
Jones Act necessarily gave seamen in- 
jured through the negligence of a 
fellow servant the right to recover in- 
demnity in admiralty by libel in per- 


sonam. Buzynski v. Luckenbach SS. 
Co., 275 U. S. 518, 48 SCt: 440, 72. L. 
ed. 403. 


[b] United States operating ship 
is held liable to indemnify a seaman 
for injuries resulting from the negli- 
gence of the mate in respect of the 
operation of a steam winch. Hansen 
vi VU. S., 12 F. (2d) 324. 


52. Newport News Shipbuilding Co. 
v. Watson, 19 F. (2d) 832; Hammond 
Lumber Co. v. Sandin, 17 F. (2d) 760 
{certiorari den 274 U. S. 756 mem, 47 
SCt 767 mem, 71 L. ed. 1836 mem]; 
The Pinar Del Rio, 16 F. (2d) 984 
[certiorari den 274 U. S. 733 mem, 47 
SCt 766 mem, 71 L. ed. 1330 mem, 
and aff 277 U. S. 151, 48 SCt 457,.72 
L. ed. 827]. 


53. Russell v. Pere Marquette R. 
Co., 245 Mich. 624, 223 NW 230 [cer- 
tiorari den 279 U. S. 864 mem, 49 SCt 
480 mem, 73 L. ed. 1003 mem]; Blosky 
v. Overseas Shipping Co., 219 App. 
Div. 438, 220 NYS 95. 


54 The Pinar Del Rio, 16 F. (2d) 
984 [certiorari den 274 U. S. 733 mem, 
47 SCt 766 mem, 71 L. ed. 1330 mem, 
and aff 277 U. S. 151, 48 SCt 457, 72 
L. ed. 827]. Compare The Nacoochee, 
275 Fed. 876 (where, in dismissing a 
liable against the ship for injuries 
alleged to have resulted from insuffi- 
cient lighting and a negligent order 
to a seaman, the court stated that 
the evidence did not support the claim 
that the ship was at fault with respect 
to lighting, in view of the fact that 
sufficient lights were available and 
that, as it further appeared that the 
order in question was not negligent, 
the Jones Act need not be considered). 


[a] Negligence of mate in select- 
ing an insufficient rope for libelant’s 
use in rigging boatswain’s chair. The 
Pinar Del Rio, 16 F. (2d) 984 [certio- 
rari den 274 U. S. 733 mem, 47 SCt 
766 mem, 71 L. ed. 1330 mem, and aff 
O70 Us. ulol, 748° SCt 457,) 72° Le ed. 
827]. 


Jones Act as not affording: 


Remedy of libel against ship gener- 
ally see supra § 640. 


Lien see infra § 727. 


55. Crosby Fisheries, Inc. Pet., 31 
F. (2d) 1004. 


[a] Injured mate and winchman 
under him, whose negligence was 
partly responsible for the injury, 
were fellow servants so that the neg- 
ligence of the winchman was in legal 
contemplation that of the employer. 
Crosby Fisheries, Inc. Pet., 31 F. (2d) 


SEAMEN 


[§§ 672-675 


Jones Act,®*® to particular situations, negligence of 
a fellow servant has been held shown or not with 
respect to carrying bags,°® exposing seamen to dan- 


ger of explosion,®® hoisting of grab buckets,°? meth- 


od of landing,®? obstruction of a passageway aboard 
ship,®* and operation of a launch.°# 


[§ 675] d. Deliberate Misconduct as Negligence. 
Under the Jones Act and the Federal Employers’ 
Liability Act construed together, the fellow servant 
doctrine is abrogated not only as to “negligence,” 


in the usual sense of the word,®® but also as to de- 


In ac- 


1004. 


[b] Superior officer unable to pre- 
vent negligence of employee injuring 
him.—A winchman’s negligence in op- 
erating a winch did not preclude re- 
covery by the mate in charge of the 
vessel for injuries, since the mate 
could not control the winchman’s im- 
mediate conduct. Crosby~- Fisheries, 
Inc. Pet., 31 F. (2d) 1004. 


56. In re Southern Pac. Co., 30 F. 
(2d) 723 Laff 30 BH. (2a) 725}: 


[a] Rule applied.—Negligent op- 
eration of a winch during the cap- 
tain’s temporary absence by one em- 
ployed to act as hookman was outside 
the hookman’s employment, where 
there was no emergency or unusual 
delay justifying his interference, and 
the owner of the vessel was therefore 
not liable for injuries to another em- 
ployee resulting from such _ negli- 
gence. In re Southern, Pac. Co., 30 
F. (2d) 723 [aff 30 F. (2d) 725]. 


57. See Master and Servant §§ 752- 
797; and’ Negligence 45 C. J. p 608. 


58. See supra § 640. 
59. See case infra this note. 


[a] Negligence not shown.—Injury 
to last ship steward in line carrying 
bags up a stairway, when the man 
ahead was pushed back, was not due 
to negligence of the shipowner, as 
the man ahead could not be deemed 
negligent in suddenly backing down, 
and the injured steward should have 
left sufficient space between himself 
and the man ahead to allow for such 
contingency. Buguero v. U. S. Ship- 
ping Bd. Emergency Fleet Corp., 218 
App. Div. 553, 218 NYS 589. 


60. See case infra this note. 


[a] Negligence shown.—W here 
gunpowder was known to be scattered 
about the deck, and was left while 
the cargo was being discharged in its 
immediate vicinity, negligence was 
clearly established. Clyde SS. Co.’s 
rere 16 F. (2d) 930 [aff 18 F.. (2d) 


61. See case infra this note, 


[a] Negligence not shown,—A 
foreman in charge of a hoisting ma- 
chine vocally signaling the engineer 
to start a grab bucket, within the 
hearing of a seaman injured when 
struck by the bucket, was not neg- 
ligent, as this amounted to a warning 
of all near bucket, and the injured 
seaman must have heard and failed 
to heed the warning. Olsen v. Maine 
Coal, etc., Co., 43 F. (2d) 220. 


62. See cases infra this note. 


[a] Negligence shown.—Making 
a stern landing on an ebb tide, or, 
as it is sometimes called, a “flying 
landing,’ instead of rounding to and 
heading up against the tide to effect 
a landing, was not negligence per se, 
but constituted negligence as respect- 


liberate misconduet,®® which has been held a species 
of negligence under such statutes.°* 


ed a deckhand injured while assisting 
in connection with the landing, where 
it further appeared that the captain 
reversed the engines without waiting 
for a signal from the deckhand to in- 
dicate that the line was fast and the 
deckhand was free of the line, in 
which he was caught and injured 
when it tightened on reversal of en- 
gines. The Pontin Brothers, 47 F. 
(2d) 595 [mod 42 F. (2d) 556]. 


[b] Negligence not shown.—W here 
the ship came into the dock with no 
excessive speed and made no unex- 
pected movements, the fact that a 
ferryboat deckhand got his feet en- 
tangled in mooring lines and was in- 
jured when the ship’s movement taut- 
ened the lines did not show negligence 
on the part of the master. Buffalo, 
ele Ferry Co. v. Williams, 25 F. (2d) 


63. See caSe infra this note. 


[a] Negligence shown.—Leaving 
a one-hundred-and-fifty-pound jack- 
screw in the passageway of a car 
ferry, contrary to usual custom, is 
negligence justifying recovery under 
the Jones Act for injuries sustained 
when plaintiff fell over the same. 
Russell v. Pere Marquette R. Co., 245 
Mich, 624, 223 NW 230 [certiorari 
den 279 U. S. 864 mem, 49 SCt 480 
mem, 73 L. ed. 1003 mem]. 


64 See case infra this note. 


[a] Negligence shown.—Where the 
Operator of a motor launch pulling 
up to a derrick where a seaman was 
to step off failed to look and see 
whether or not the seaman had done 
so before he started the launch again, 
and where the seaman was thrown 
into the water by the sudden jerk of 
the launch starting on, and where the 
launch operator carelessly choked and 
stalled his engine before he could 
Swing around and pick up the seaman, 
who drowned, such launch operator 
was guilty of negligence causing the 
death of the Seaman, and under: the 
doctrine of the Jones Act, making an 
employer liable for the negligence of 
a fellow servant deceased, such owner 
was liable for damages for wrongful 
death in an action at law in the fed- 
eral courts. Newport News Ship- 
building, etc., Co. v. Watson, 19 H. 
(2d) 832. 


65. See supra § 672. 

66. Encarnacion v. Jamison, 251 N. 
Y. 218, 167 Nii 422 [rev 224 App. Div. 
260, .230, NWS +16, and aff 281 U.S: 
635, 50 SCt 440, 74 L. ed. 1082]. 

Assaults on seamen as ground for: 


Criminal prosecution see passim in- 
fra §§ 861-866. 


Damages generally see passim infra 
§§ 736-786. 


Under Jones Act see infra § 697. 


67. Alpha SS. Corp. v. Cain, 281 
'U. S. 642, 50 SCt 448, 74 L. ed. 1086 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 676-678] 


[§ 676] D. Methods of Work; 


struct®S—l. Methods of Work. Under general mari- 
time law the shipowner is not liable for injuries to 


a seaman resulting from selection 


method of work by the master,®® another officer,*° 
or by the injured seaman himself.7! The ship is not 
hable for injuries resulting from the master’s negli- 
gence in failing to give a seaman endangered in his 
work necessary assistance in its performance.” 


Under Jones Act**® the employer is not liable for 
damages caused by the seaman’s own selection of an [§ 


unsafe method of work.*4 


[aff 35 EF. (2d) 717];- Jamison v. En- 
earnacion, 281 U. S. 635, 50 SCt 440, 
74 L. ed. 1082 [aff 251 N. Y. 218, 167 
NE 422]. 


“As unquestionably the employer 
would be liable if plaintiff's injuries 
had been caused by mere inadvertence 
or carelessness on the part of the of- 
fending foreman, it would be unrea- 
sonable and in conflict with the pur- 
pose of Congress to hold that the as- 
sault, a much graver breach of duty, 
was not negligence within the mean- 
ing of the act.’ Jamison v. Encar- 
nacion, 281 U. S. 635, 50 SCt 440, 443, 
74 L. ed. 1082. 


68. La Follette Act as not chang- 
ing general maritime law: 


Generally see supra § 637. 
Under fellow servant rule see supra 
§ 669. 


69: _Phillips v./,U. S.,° 286 Fed. 
6381; John A. Roebling’s Sons Co. v. 
Brickson, 261 Fed. 986 [certiorari den 
252 U. S. 585 mem, 40 SCt 394 mem, 
64 L. ed. 729 mem]. 


[a] Illustration.—Where libelant, 
a young and inexperienced school boy, 
was shipped as an able seaman, al- 
though he had never before been to 
sea, and, by reason of the bad judg- 
ment of the captain and the negli- 
gence of the boatswain, an inexperi- 
enced and incompetent man, shifting 
dunnage in a heavy sea, libelant 
working in the hold was injured by 
a falling beam so that his leg was 
amputated considerably above the 
knee, held that neither the inexperi- 
ence of libelant nor the insufficiency 
of the equipment contributed to libel- 
ant’s injury which was the result of 
gross error in judgment on the part 
of the master, so that libelant could 
not recover where the operators of the 
vessel showed that the master had 
the usual certificate and that he had 
good recommendation and that they 
exercised due care in choosing him, 
and libelant was restricted to an 
award for maintenance and cure. 
Phillips v. U. S., 286 Fed. 631. 


70. Crockett v. Brandt, 271 Fed. 
415. 

[a] Mate.—Pven if plaintiff’s in- 
jury was due to an improper method 
of work for which the mate was re- 
sponsible because he improvidently 
hastened the work, such fact would 
not render the shipowner liable to re- 
spond in damages. Crockett v. 
pond 271 Fed. 415, 418. 


71. Crockett v. Brandt, supra. 


“The rules of law which govern the 
relationship between master and serv- 
ant on land are not applicable to sea- 
men. From early times they have 
been considered a peculiar class, and 
unusual protection has been extended 
to them. But we know of no rule of 
the maritime law which imposes up- 
on the owners of a ship liability for 
an accident such as this. The unfor- 
tunate accident of which the plaintiff 
complains was the result of the plain- 


SEAMEN 


Duty To In- 
of an improper 


man.7° 


tiffs own manner of doing his work. 
If it could in any manner be attribut- 


.ed to the negligence of the mate in 


improvidently hastening the work, the 
shipowner would not be liable there- 
for in a suit to indemnify the seaman 
for the injury.” Crockett v. Brandt, 
supra. 


[a] Where seaman experienced in 
sewing sails adopted an unsafe meth- 
od of work, in that he pulled the nee- 
dle toward him instead of thrusting 
it from him, and as a consequence 
stuck himself in the eye, the em- 
ployer was not liable for indemnity. 
Crockett v. Brandt, 271 Fed. 415. 


Contributory negligence see infra 
§§ 688-694. 


Brae The C. S. Holmes, 209 Fed. 970, 


“In this case, the negligence being 
predicated upon the fact that fhe cap- 
tain and the rest of the crew were 
standing near by and negligently 
failed to insist upon giving libelant 
assistance, it must be conceded for 
the purpose of the allegation that the 
owners had furnished a_ sufficient 
crew. Having furnished such a crew, 
were the owners bound to see, as 
various exigencies arose in the navi- 
gation of the ship requiring that as- 
sistance be given to one of the mem- 
bers of the crew, that the other 
members should go to his aid? To do 
so would make each member of the 
crew the personal representative of 
the owner, and overthrow every deci- 
sion that has ever been written on the 
question. It not being the duty of 
the owner to see that such assistance 
was given libelant, the master cannot 
be said to have been the representa- 
tive of the owner with respect to such 
duty, and for his negligence in such 
respect the vessel cannot be proceed- 
ed against in rem.” The C. 8S. Holmes, 
supra. 


73. See supra § 640. 


74. West Kentucky Coal Co. v. 
Parker, 229 Ky. 685, 17 SW (2d) 753. 


[a] Rule applied.—Where a sea- 
man, acting as mate, by his order, 
created a condition which brought 
about injury when a line slipped off 
a timberhead and struck him, the em- 
ployer was not liable for death. West 
Kentucky Coal Co. v. Parker, 229 Ky. 
685, 17.SW (2d) 753. 


75. McKenna v. Union SS. Co., 215 
Ned. 284° The PP Miller, 180) ied. 
288. 


{a] Failure to promulgate rule.— 
“Nor does failure to promulgate a 
rule for supervising the cleaning out 
in question give cause for the recoy- 
ery of indemnity, sines the particular 
work did not endanger his safety from 
unseaworthiness of the vessel. Fail- 
ure to guard the hose or water tap 
may perhaps have been a mismanage- 
ment on the part of a fellow servant, 
but the omission has no relation to 
unseaworthiness or structural de- 
fects. I therefore rule that no case 


[§ 677] 2. Duty To Instruct. 
maritime law the employer cannot be held responsi- 
ble for injuries alleged to have been caused by fail- 
ure to instruct an experienced seaman as to how to 
prepare his work,’® but may be held for damages re- 
sulting from failure to instruct an inexperienced sea- 


[56 C.J.]) 1097 


Under general 


Under Jones Act*® the employer is not liable for 
failure to instruct a seaman familiar with the char- 
acter of work in which he is engaged when injured.** 


678] EH. Assumption of Risk?®—1. Under Gen- 
eral Maritime Law—a. In General. 


Under general 


is presented for allowance of indem- 
nity The William Nelson, 33 F. 
(2d) 539, 540. 


[b] Handling tow lines.—Where 
libelant had had an extended experi- 
ence of eight or nine years as fire- 
man on ocean steamers, and had been 
an employee of vessels in various ca- 
pacities since boyhood, although prob- 
ably not as a deck hand, when he took 
employment ona vessel as deck hand, 
and was an intelligent workman, and 
Knew enough about the handling of 
tow lines to understand the obvious 
dangers of such employment, there 
was no duty on the vessel to warn 
or instruct him against obvious dan- 
gers in respect thereof; she not hay- 
ing insured his safety, and her obli- 
gation to him being fulfilled when a 
reasonably safe place was provided 
for him to work in, and the vessel 
was not liable for injuries to him 
from becoming entangled in a tow 
line drawn through the chock by a 
tug. The P. P. Miller, 180 Fed. 288. 


[c] Method of oiling steering gear. 
ae aoe v. Union SS. Co., 215 Ked. 


76. Cook v. Smith, 187 Fed. 538, 
109 CCA 304 [aff 164 Fed. 628]. 


[a] Rule applied.—Libelant, sev- 
enteen years old, employed as mess 
boy on a steamer, was ordered to help 
with a hawser as the vessel was be- 
ing towed from a dock, and while so 
working his leg became entangled in 
the hawser and was torn off. Such 
work was not within the scope of his 
employment, and he was inexperi- 
enced. It was that such facts im- 
‘posed on the owners of the vessel the 
duty of giving him proper instruc- 
tion, which, not having been done, 
and libelant not being chargeable with 
contributory negligence, rendered 
them liable for his injury. Cook vy. 
Smith, 187 Fed. 538, 109 CCA 304 [aff 
164 Fed. 628]. 


77. See supra § 640. 


78. West Kentucky Coal Co. v. 
Ear kes 229 Ky. 685, 17 SW (2d) 753, 


“The reason for the rule of law re- 
quiring the master’ to instruct his 
servant touching his duties, the na- 
ture of the work to which he is as- 
signed, and to warn him of the dan- 
gers attending it, is to impart to the 
servant the knowledge attributable to 
the master and which it is presumed 
the servant does not have. But, if 
the servant, in fact, has all the infor- 
mation which the master could give 
him, to instruct him and warn him 
would be needless, and, in such state 
of case, the failure could not be the 
proximate, or any, cause of the in- 
jury.” West Kentucky Coal Co. v. 
Parker, supra. 


‘79. Doctrine as applicable to serv- 
ants engaged in shipping industries 
generally see Master and Servant § 


° 


1098 [56 C.J.] 


maritime law a seaman assumes the risk of injury 
resulting from the ordinary dangers of his calling,*° 
such as the usual perils of navigation,** or negligence 
But it has been pointed out 
that the seaman’s obligations to stand by his ship** 
and to obey orders’* qualify the ordinary doctrine 
of assumption of risk in respect of its application 


of fellow’ servants.’? 


to seamen.8® 


[§ 679] b. Defective Appliances or Equipment. 
As a general rule seamen do not assume the risk of 
injury from defective appliances or equipment.*® 
While there is authority holding that the seaman does 
assume the risk of defects which the shipowner could 
not have discovered in the exercise of reasonable 
eare,®* other authority holds that the seaman as- 
sumes the risk only of such defects as it would have 
required the highest degree of care to discover.*® 
The seaman’s knowledge of the defect will not neces- 


80. The Iroquois, 194 U. S. 240, 
243, 24 SCt 640, 48 L. ed. 955; The 
Esperanza, 133 Fed. 1015; Sievers v. 
Eyre, 122 Fed. 734; Red River Line 
v. Smith, 99 Fed. 520, 39 CCA 620. 


“A seafaring life is a dangerous 
one, accidents of this kind are pecul- 
jiarly liable to occur, and the general 
principle of law that a person en- 
tering a dangerous employment is re- 
garded as assuming the ordinary risks 
of such employment is peculiarly ap- 
plicable to the case of seamen.’ The 
Iroquois, supra. 


81. The Robert C. McQuillen, 91 
Fed. 685. 


{a] Stormy weather.—The Robert 
C. McQuillen, 91 Fed. 685. 


82. The Robert C. McQuillen, su- 
pra. _ 


Different rule under Jones Act see 
infra § 684. 


Fellow servant doctrine generally 
see supra §§ 665-675. 


83. See supra § 109. 
84. See supra § 110. 


85. The Colusa, 248 Fed. 21, 24, 160 
CCA 1 Gils Lait 2405 med. -968)5) la- 
fourche Packet Co. v. Henderson, 94 
Hed. 871, 36 CCA .519;. The Edith 
Godden, 23 Fed. 43. 


“The ordinary rule which applies 
to assumption of risk by a workman 
is not applicable to the case of a sea- 
man on board ship.” The Colusa, su- 
pra. 


86. Cricket SS. Co. v, Parry, 263 
Fed. 523 [certiorari den 252 'U. S. 580 
mem, 40 SCt 345 mem, 64 L. ed. 726 
mem]; Globe SS. Co. v. Moss, 245 Fed. 
54, 157 CCA 350 [certiorari den 245 
U. S. 663 mem, 38 SCt 61 mem, 62 L. 
ed. 537 mem]. 


[a] Risk of shipowner.—A_ ship- 
owner, who equips his vessel with 
improper and dangerous appliances, 
when proper ones cannot be obtained, 
does so at his own risk, and not at 
the risk of the seamen. Cricket SS. 
Co. v. Parry, 263 Fed. 523 [certiorari 
den 252 U. S. 580 mem, 40 SCt 345 
mem, 64 L. ed. 726 mem]. 


[b] Defective feed pump.—A sea- 
man, injured in attempting to start a 
defective feed pump, held not to have 
assumed the risk. Globe SS. Co. v. 
Moss, 245 Fed. 54, 157 CCA 350 [cer- 
tiorari den 245 U. S. 663, 38 SCt 61, 
62 L. ed. 537]. 


87. The Robert C. McQuillen, 91 
Fed. 685. 


-unsafe. 


SEAMEN 


damages.°*? - 


[§§ 678-681 


sarily impose upon him assumption of the risk in- 
volved in its use.®® 


[§ 680] c. Obedience to Orders. 
not assume the risk involved in obedience of orders.°° 
But the mere fact that he is injured while obeying 
an order will not, of itself, entitle him to recover 


A seaman does 


[§ 681] 2. Under Jones Act—a. In General. In 


88. The Colusa, 248 Fed. 21, 24, 160 
CCA 161. 


“Tf owners cannot be held as in- 
surers of the appliances furnished to 
the ship for the safety of seamen, 
they ought, at least, to be held to the 
strictest rule of diligence and care.” 
The Edith Godden, 23 Fed. 43 [quot 
The Colusa, supra]. 


89. Cricket SS. Co. v. Parry, 263 
Fed. 523 [certiorari den 252 U. S. 580 
mem, 40 SCt 345 mem, 64 L. ed. 726 
mem]; Lafourche Packet Co. v. Hen- 
derson, 94 Fed. 871, 36 CCA 519. 


[a] Rule applied.—A shipowner 
cannot avoid liability for injury to a 
Seaman by a defective and dangerous 
appliance, on the ground that the sea- 
man knew of the defect when he 
shipped. Cricket SS. Co. v. Parry, 263 
Fed. 523 [certiorari den 252 U. S. 580 
mem, 40 SCt 345 mem, 64 L. ed. 726 
mem]. 


90. Smith v. Cook, 164 Fed. 628 [aff 
187 Fed. 538, 109 CCA 304]; Lafourche 
ey ae Co. v. Henderson, 94 Fed. 871, 


“A seaman aboard ship is bound to 
perform_such services as may be re- 
quired of him in the line of his em- 
ployment. He cannot hold back and 
refuse prompt obedience because he 
may deem the appliances faulty or 
Masters of ships exercise 
large powers, and they may legally 
compel obedience to orders.” La- 
fourche Packet Co. v. Henderson, su- 
pra. 


[a] Tllustration.—Where libelant, 
who was seventeen years old and em- 
ployed as mess boy on a steamer then 
lying at a dock, was called from his 
berth in the early morning by the 
boatswain and ordered to. assist 
others in paying out a line attached to 
a pile while the vessel was being 
moved to another berth, and while so 
engaged the line slipped from the 
drum on which it was wound, and 
libelant’s foot was caught in a coil, 
and his leg torn off, since such work 
was not in the line of his employment, 
and it did not appear that he was 
familiar with the danger, he did not 
assume the risk therefrom, and the 
vessel was liable for his injury, it not 
appearing that he was_ negligent. 
Smith v. Cook, 164 Fed. 628 [aff 187 
Fed. 538, 109 CCA 304]. 


91. The Pegasus, 96 Fed. 623. 


fa] Tlustration.—A seaman can- 
not recover damages from the ship 
for an injury received while obeying 
an order which is shown to have been 


proceedings brought under the Jones Act making 
the Federal Employers’ Liability Act applicable to 
seamen,®” the defense of assumption of risk is avail- 
able,®® subject to qualifications hereinafter consid- 
ered,®* and in a proper case indemnity for the death 
or injury of a seaman has been refused on the doc- 
trine of assumption of risk.®° 
the Jones Act, as under general maritime law,°® the 
seaman assumes the ordinary risks of his employ- 
ment,®” such as risks involved in the performance of 


In other words, under 


a proper and usual one under the cir- 
cumstances, and when the service re- 
quired did not involve unusual risk. 
The Pegasus, 96 Fed. 623. 


92. See supra § 640. 
reser ge available under Jones 
Act: 
ers see infra § 700 text and notes 
oun . 
In admiralty see infra § 700 text and 
note 29. 


93. Southern R. Co. v. Hermans, 44 


F. (2d) 366; Peterson v. P. Sanford 
Ross, Ine., 28 F. (2d) 283; Hansen vy. 
(OieiS:, el 2a per ( 2a ee 2s: 


Grimber . 
Admiral Oriental SS. Line, 300 fred, 
619; Panama R. Co. v. Johnson, 289 
Ked, 964, 975 /Laff 264. U.{Si.8%b, 44 
SCt 391, 68 L. ed. 748]; McGeorge v. 
Charles Nelson Co., 107 Cal. A. 148, 
290 P 75; West Kentucky Coal Co. v. 
Parker, 229 Ky. 685, 17 SW (2d) 753. 
Contra Blosky v. Overseas Shipping 
Co., 219 App. Div. 1438, 220. NYS .955 
Nov v. U. S. Shipping Bd. Emergency 
Fleet Corp., 193 NYS 340. 


“The federal Employers’ Liability 
Act did not change the rule relating 
to assumption of risk, except that 
section 4 of it provides that, in ac- 
tions brought against any common 
carrier under any of the provisions 
of the act to recover damages for in- 
juries to or the death of any of its 
employees, such employee shall not 
be held to have assumed the risks of 
his employment in any case where 
the violation enacted for the safety 
of employees contributed to the in- 
jury or death of the employee. The 
act, therefore, does not abolish the 
defense of assumption of risk, but 
leaves the law as it was before, ex- 
cept in cases in which the violation 
of a statute enacted for the safety of 
employees contributed to the injury 
of death. As in this case it is not 
claimed that any such statute has 
been violated, we are not at all con- 
cerned with it.” Panama R, Co. v. 
Johnson, supra. 


94. See infra §§ 682-687. 
95. Hunt v. Hobbs, 42 F. (2d) 487. 
96. See supra § 678. 


97. States SS. Co. v. Berglann, 41 
F. (2d) 456; Peterson v. P. Sanford 
Ross, Inc., 28 F. (2d) 283; Grimberg 
Ht Oriental SS. Line, 300 Fed. 


“The Jones Act (U. S. Code, title 
46, § 688; 46 USCA § 688) provides 
that, in personal injury actions of 
seamen, all statutes of the United 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 681-682] 


incidental tasks for his own personal comfort and 


convenience.?§ 


[§ 682] b. Nature of Seaman’s Employment. The 
fact that the Jones Act makes the Federal Employ- 
ers’ Liability Act applicable to seamen does not mean 
that the doctrine of assumption of risk shall have 
an identical definition under both acts.®°® 
contrary, assumption of risk as applied to seamen 
under the Jones Act should be defined differently 
from such doctrine as applied to railroad employees 
under the Employers’ Liability Act,! and in this 
connection it has been pointed out that under the 
two acts the maritime, rather than the common, law 
controls with respect to assumption of risk by sea- 
In other words, under the Jones Act, as un- 
der general maritime law® in the application of the 


men.” 


States modifying or extending the 
eommon-law right or remedy of rail- 
Certain 
beneficent provisions of the Federal 
Employers’ Liability Act would, 
therefore, be applicable in such suits. 
Under the Federal Employers’ Liabil- 
ity Act (U. S. Code, title 45, § 54; 45 
USCA § 54) there is no assumption of 
risk on the part of the land employee, 
where there has been a violation by 
the common carrier of the Safety Ap- 
plianece Act (45 USCA § 1 et seq.). 
Manifestly, however, the seaman still 
assumes the ordinary risks of his em- 
ployment, and also those which are 
obvious or fully known or appre- 
ciated, just as the employee of a com- 
mon carrier would assume certain 
risks of his employment.’ Peterson 
v. P. Sanford Ross, Inc., supra. 


“Tn the present case it has been ar- 
gued that the risk of injury from the 
cause described was assumed by 
plaintiff. Employers’ Liability Act of 
1908, § 4 (section 8660, Comp. Stat.), 
provides that an employee—‘shall not 
be held to have assumed the risks of 
his employment in any case where 
the violation by such common carrier 
of any statute enacted for the safety 
of employees contributed to the in- 
jury or death of such employee.’ The 
effect of this was to leave in effect 
the general defense of assumption of 
risk. . It therefore follows that 
an injured seaman must be held to 
have assumed the risk of injury from 
any and all those dangers ordinarily 
and naturally incident to the service 
in which he engages.” Grimberg v. 
Admiral Oriental SS. Line, supra. 


98. States SS. Co. v. Berglann, 41 
F. (2d) 456. 


[a] Getting water to wash up.— 
Where the seaman crossed the ex- 
posed well deck in heavy weather to 
secure water to wash with after the 
day’s work, he acted within the scope 
of his employment and assumed the 
risks necessarily incident to danger 
from waves sweeping across the deck. 
States SS. Co. v. Berglann, 41 F. (2d) 
456. 


99. States SS. Co. v. Berglann, 41 
F. (2d) 456. 


1. States SS. Co. v. Berglann, su- 
pra; Grimberg v. Admiral Oriental 
SS. Line, 300 Fed. 619, 621; McGeorge 
v. Charles Nelson Co., 107 Cal. A. 
148, 290 P 75. 


“Tt cannot be that Congress in- 
tended to make applicable to seamen 
the entire doctrine of assumption of 
risk, as the same has been developed 
under the law of railway carriage. 
This necessarily results from the dif- 
ference in the terms of the two em- 
ployments. The servant or employee 
on shore is free to quit at will his 
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doctrine to seamen, the courts will consider the pe- 


culiar nature of the seaman’s employment,* his sub- 


a voyage.” 


On the 


able.13 


employment, if there appear to him 
dangers in it; this the seaman can- 
not do.” Grimberg v. Admiral Orien- 
tal SS. Line, supra. 


2. Lynott v. Great Lakes Transit 
Corp., 202 App. Div. 613, 195 NYS 13, 
19 [aff 234 N. Y. 626 mem, 138 NE 
473 mem]. 


“Section 33 of the Merchant Marine 
Act of 1930 has added to the rights 
of seamen the causes of action cor- 
responding to those expressly granted 
to railroad employees under the fed- 
eral Employers’ Liability Act, but 
the causes of action of seamen are 
still causes of action under the mari- 
time as distinguished from the com- 
mon law, and must be governed by its 
established rules.” Lynott v. Great 
Lakes Transit Corp., supra. 


3. See supra § 678 text and notes 
83-85. 


4. States SS. Co. v. Berglann, 41 F. 
(2d) 456. 


5. States SS. Co. v. Berglann, su- 
pra; Lynott v. Great Lakes Transit 
Corp., 202 App. Div. 613, 195 NYS 13 
[aff 234 N. Y. 626 mem, 138 NE 473 
mem]; Dopico v. New York Marine 
Co:, 127.Misc. 677, 217 NYS 295. 


6 Grimberg v. Admiral Oriental 
SS. Line, 300 Fed. 619-621; Lynott v. 
Great Lakes Transit Corp., 202 App. 
Div; 613,195 (NYS 13° faff 234 N.Y. 
626 mem, 138 NE 473 mem]; Dopico 
v. New York Marine Co., 127 Misc. 
677,217 NYS 295: 


“The seaman, for desertion, forfeits 
not only the wages he has earned, 
but the clothes and effects hé leaves 
on board. For neglect of duty he is 
subject to forfeiture of part of his 
wages. For willful ‘disobedience to 
lawful command he is not only liable 
to forfeiture of part of his wages, but 
to be placed in irons, as well; for 
continued willful disobedience to law- 
ful command, he is not only subject 
to penalties and punishment similar 
in kind, but to be put on bread and 
water, with full rations every fifth 
day. Section 8380, Comp. Stat. The 
seaman’s neglect of duty or refusal 
to do a lawful act, under certain cir- 
cumstances, subjects him to _ im- 
prisonment. Section 8383, Comp. Stat. 
Not only under the law, by refusing 
to do the work required of him, does 
he incur the risk of forfeiture and 
punishment, but during the voyage he 
is physically unable to leave the 
ship.” Grimberg v. Admiral Oriental 
SS. Line, supra. 


[a] Likened to soldier in field.— 
“A seaman of necessity must part 
with a great portion of his personal 
liberty; he is subject to the com- 
mands of his employer. In a large 
sense he is under the restraint of dis- 


jection to orders,® liability to disciplinary action,® 
and his inability to abandon his employment during 
There is nothing in the Jones Act to 
change the general maritime law in such respects.® 
This rule® would appear to be an extension to sea- 
men?!° of the general doctrine!! that a servant’s as- 
sumption of risk must be voluntary in order to con- 
stitute a defense. 
the ship or control the actions or orders of her offi- 
cers precludes assumption by the seaman of the risk 
of neghgent acts of those in charge rendering his 
place of work unsafe,!” or of risks arising from fail- 
ure of the officers to take such precautions as the 
perils of the sea may render necessary and reason- 


Thus a seaman’s inability to quit 


cipline and duty quite as rigorous as 
that of the soldier in the field. In the 
line of duty he cannot be heard to 
question orders of superior officers. 
Were it to be held, that he assumed 
the risks of his: employment, under 
orders, the result would be manifest- 
ly unjust.” Dopico v. New York Ma- 
Aas Co., 127 Mise. 677, 217 NYS 295, 


7. States SS. Co. v. Berglann, 41 
F. (2d) 456; Grimberg v. Admiral 
Oriental SS. Line, 300 Fed. 619; Mc- 
George v. Charles Nelson Co., 107 Cal. 
A. 148, 290 P 75;  Lynott v. Great 
Lakes Transit Corp., 202 App. Div. 
613). .195,,NYS613 “Lafli.23 4. Nia Yeuoes 
mem, 138 NE 473 mem]. 


[a] Legal result of quitting his 
job and thereby suffering the penal- 
ties of desertion precludes applica- 
tion to a seaman of the usual doc- 
trine of assumption of risk. Lynott 
v. Great Lakes Transit Corp., 202 App. 
Div. 613, 195 NYS 13 [aff 234 N. Y. 626 
mem, 138 NE 473 mem]. 


[b] Physicalimpossibility of quit- 
ting ship during voyage should be 
taken into account in connection with 
applying the doctrine of assumption 
of risk to seamen. Grimberg v. Ad- 
miral Oriental SS. Line, 300 Fed. 619. 


8. States SS. Co. v. Berglann, 41 
F. (2d) 456. 


9. See supra text and notes 3-7. 


10. In re Eastern Transp. Co., 37 
BR. (2d) 355;°362. 


“In order for assumption of risk 
to constitute a defense to an action 
by a seaman for damages for personal 
injuries incurred in the scope of his 
employment, under the Merchant Ma- 
rine Act of 1920, the act of the sea- 
man.in assuming the risk must have 
been voluntary and not under re- 
straint.” In re Hastern Transp. Co., 
supra. 


11. See Master and Servant § 890. 


12. States SS. Co. v. Berglann, 41 
F. (2d) 456; Grimberg v. Admiral 
Oriental SS. Line, 300 Fed. 619. 


[a] Even though he continues em- 
ployment with knowledge of danger, 
the seaman does not assume such 
risk. Grimberg v. Admiral Oriental 
SS. Line, 300 Fed. 619. 


13. States SS. Co. v. Berglann, 41 
F. (2d) 456, 457. 


“The employment of a seaman in- 
eludes not only the performance of 
the physical tasks required of him, 
but also includes the performance of 
such ordinary tasks for his own com- 
fort and convenience as are incident 
to and necessarily connected with the 
employment. The court submitted to 
the jury the question as to whether 
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Doctrine of assumption of obvious risks!* has been 
held inapplicable to a seaman’s death or injury ac- 
tion brought under the Jones Act.1® 


Stevedore or longshoreman. Irrespective of his 
general status as a seaman under the Jones Act,+® 
a stevedore or longshoreman is not a seaman within 
the rule’? requiring the doctrine of assumption of 
risk to be qualified in its application to seamen be- 
cause of their subjection to orders and inability to 
quit the ship.+® 


[§ 683] ¢. Where Ship Unseaworthy, or Place of 
Work Unsafe. The employer cannot escape respon- 
sibility for damage to a seaman arising from breach 
of his duty to furnish a seaworthy ship,2® or safe 
place. to work,?° on the plea that the seaman as- 
sumed the risk of injury arising therefrom.21 This 
rule is applicable where a seaman knows of the un- 
seaworthiness but is unable to leave the ship,** and 
also where he is able to leave the ship but not charge- 
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[§ 684] d. Where Injury Arose from Negligence 
of Fellow Servant. The doctrine of assumption of 
risk is inapplicable where the damage was proximate- 
ly caused by the negligence of a fellow servant.** 
The seaman does not assume the risk of injury from 
the negligence of an officer,*° or from another mem- 
ber of “the crew.7° 


[§ 685] e. Violation of Statute. Under the provi- 
sion of the Jones Act making the Federal Employers’ 
Liability Act applicable to seamen, and in accord- 
ance with the general rule under the latter act,?7 a 
seaman does not assume the risk of his employment 
in any case where the violation by the ship or owner 
of any federal statute enacted for his safety con- 
tributes to the injury.?$ 


[§ 686] f. Defective Appliances or Banners 
The rule of general maritime law?® that a seaman 
does not assume the risk of defective and danger- 
ous applances or equipment remains in full force 


able with knowledge of her unseaworthiness.?* 


plaintiff was engaged in such a task 
at the time of his injury. In perform- 
ing such tasks a seaman assumes all 
of the ordinary risks of his employ- 
ment, but, because he cannot quit the 
ship nor control the actions or orders 
of the ship’s officers, he does not as- 
Sume the risks of negligent acts of 
those in charge of the ship whereby 
his place of work as a Seaman is made 
unsafe; nor does he assume the risk 
of failure of those in charge of the 
ship to take such precautions as the 
perils of the sea may render neces- 
sary and reasonable.” States SS. Co. 
v. Berglann, supra. 


Ay See Master and Servant §§ 933-— 


15. U.S. Shipping Bd. Emergency 
Fleet Corp. v. O’Shea, 5 F. (2d) 123; 
Lynott v. Great Lakes Transit Corp., 
202 App. Div. 618, 195 NYS 13, 18. 


“The defendant also urges that the 
judgment should be reversed because 
the plaintiff’s intestate’s death, as it 
claims, was the result of an obvious 
risk which he assumed. In an action 
brought under the federal Employers’ 
Liability Act (35 Stat. 65, c. 149, as 
amended by 36 Stat. 291, c. 143 [U. S. 
Comp. St. §§ 8567-8665]), the doctrine 
of the assumption of obvious risks 
obtains, not because that principle is 
embodied in the federal Employers’ 
Liability Act itself, but because com- 
mon-law principles are there applica- 
ble, and the doctrine of the assump- 
tion of obvious risks is not done away 
with by that act... . Here, how- 
ever, the action is under the mari- 
time law, and not under the common 
law, and the rule in respect to the as- 
sumption of obvious risks is not a 
part of the general maritime law.” 
Lynott v. Great Lakes Transit Corp., 
supra. 


Application of simple tool doctrine 
see infra § 686 text and notes 45, 46. 


16. See supra § 643. 
17. See supra text and notes 4-7. 


18. Lloyd v. T. Hogan & Sons, Inc., 
128 Misc. 665, 219 NYS 750-755; Ya- 
coni v. Brady & Gioe, Inc., 246 N. Y. 
300, 158 NE 876, 878. 


“A stevedore, however styled un- 
der the Jones Act, is not a seaman 
under the rule of the general mari- 
time law with its special exemption to 
those subject to the power of the 
master.’ Yaconi v. Brady & Gioe, 
Ine., supra. 


“The interesting question is wheth- 
er, as to a stevedore employed as 
was,.the plaintiff in this case at the 
time of the accident, the defense of 
assumption of risk still holds good. 
So far as the federal Employers’ Lia- 
bility Act itself is concerned, there is 
no doubt but that the defense of as- 
sumption of risk is available to a rail- 
Way carrier, or other employer com- 
ing under the act, except where a vio- 
lation of a statute enacted for the 
safety of employees contributed to 
the injury. There is no claim in this 
case that any such statute was vio- 
lated. ‘There is a line of cases hold- 
ing that the defense of assumption 
of risk does not apply to injuries to 
seamen on the theory that a seaman 
is by the very nature of his employ- 
ment compelled to obey the orders of 
his superior officers. The stevedore in 
this case, however, is not a seaman in 
fact. He is included as a seaman in 
name only for the purpose of bringing 
him within certain beneficent provi- 
sions of a law enacted for the pro- 
tection of seamen. So far as assump- 
tion of risk is concerned, it cannot be 
said as a matter of law that he is in 
any different position than an injured 
railway employee coming under the 
provisions of the federal Employers’ 
Liability Act. The motion to strike 
out as insufficient in law the third 
separate defense, setting up assump- 
tion of risk, is therefore denied.” 
Lloyd v. T. Hogan & Sons, Ine., supra. 


19. See supra §§ 650-653. 
20. See supra § 653. 


21. Southern R. Co. v. Hermans, 44 
F. (2d) 366; In re Eastern Transp. 
Con 3t) Hw i@d), 355: 


[a] Safe place to work.—A tug 
owner should have taken care to make 
safe the place where the employee 
was injured, so far as the circum- 
stances of the business would permit, 
and, if he failed to do so, could not 
avoid liability on the plea of assump- 
tion of risk. Southern R. Co. v. Her- 
mans, 44 F. (2d) 366. 


[b] Seaworthy ship.—‘“The duty 
of the owner of a vessel to see that 
she is seaworthy is positive, and not 
assignable. Courts of admiralty 
should be loath to stretch the doctrine 
of assumption of risk to enable own- 
ers to avoid their clearly defined re- 
sponsibility.” In re Eastern Transp. 
Co., 37 F. (2d) 355, 363. 


22. Grimberg v. Admiral Oriental 


SS. Line, 300 Fed. 619. 


23. In re Eastern Transp. Co., 37 
BY (2a) = 355% 


[a] Where “captain” of barge was 
in effect ordinary “seaman,” and not 
chargeable with knowledge of defects 
rendering the barge unseaworthy, and 
lacked the authority of a genuine 
“master,” but was able to quit the 
barge, he did not assume the risk in- 
velvea in the unseaworthiness of his 

p. Be re Eastern Transp. Co., 37 
ay a) 3 55. 


24. Newport News _ Shipbuilding, 
etc., Co. v. Watson, 19 F. (2d) 832. 


[a] Wrongful death.—Where a 
seaman employed on a motor launch 
was drowned because his fellow serv- 
ant negligently started the launch 
just as the ‘deceased seaman was step- 
ping onto a derrick, and thus threw 
him into the water, the doctrine of as- 
sumption of risk was inapplicable in 
an action at law for wrongful death 
brought in the federal courts under 
the Jones Act. Newport News Ship- 
building, etc., Co. v. Watson, 19 F. 
(2d) 832. 

Negligence of fellow servant as 
risk assumed under general maritime 
law see supra § 678 text and note 82. 


25. Grimberg v. Admiral Oriental 
SS. Line, 300 Fed. 619. 


26. Grimberg v. Admiral Oriental 
SS. Line, supra. 


27. See Master and Servant § 903. 


28. West Kentucky Coal Co. v. 
Parker, 229 Ky. 685, 17 SW (2d) 753; 
Engfors .v. Nelson SS. Co., 131 Or. 
108, 280 P 3387, 339. 


[a] Violation of statute not shown. 
—"‘The rule introduced in evidence, 
and relied on, was not violated, as 
appellant’s boat had the required li- 
censed mate; and there has been 
called to our attention no rule of the 
Department of Commerce for the op- 
eration of steamboats, or act of Con- 
gress for the promotion of the safe- 
ty of employees, which would pre- 
vent the employment of appellee in 
the performance of the _ licensed 
mate’s duties at such times as the 
latter would be off duty. It follows, 
therefore, that appellants were not 
deprived of the right to plead and 
rely upon decedent’s assumption of 
risk.”” West Kentucky Coal Co. v. 
Paresh 229 Ky. 685, 17 SW (2d) 7153, 


29. See supra § 679. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ee ee ee 


§§ 686-687] 


and effect under the Jones Act.®° 


See 


Particular appliances or equipment. 
ance with general rules,*® as applied to the particular 
circumstances involved, it has been held in death or 
suits brought under the Jones Act that the 
seaman did not assume the risk of injury arising 


injury 


30. Grimberg v. Admiral Oriental 
SS. Line, 300 Fed. 619; Panama R. 
Co. v. Johnson, 289 Fed. 964 [aff 264 
UMS. 375, 44 SCt 391; 68 T. ed!! 748]; 
Lynott v. Great Lakes Transit Corp., 
202 App. Div. 613, 195 NYS 13 [aff 234 
N. Y. 626 mem, 138 NE 473 mem]; 
Engfors v. Nelson SS. Co., 131 Or. 
108; 280 P 337. 


{a] TIllustration.—The rule of the 
maritime law, imposing on the ship- 
owner the risk incident to the use of 
defective and dangerous appliances, 
was not changed by Act June 5, 1920 
§ 33, amending Act March 4, 1915 § 
20, nor by the Federal Employers’ Li- 
ability Act (Comp. St. §§ 8657-8665), 
made applicable to suits by seamen 
for personal injuries, and where a 
shipowner supplied a defective and 
dangerous ladder, the seaman was en- 
titled to recover, and his right of ac- 
tion for injuries incurred in obedience 
to orders by using such ladder could 
not be defeated on the ground of as- 
sumption of risk. Panama R. Co. v. 
Johnson, 289 Fed. 964 [aff 264 U. S. 
375, 44 SCt 391, 68 L. ed. 748]. 


[b] Risk is assumed by employer 
rather than by seaman.—Panama R. 
Co. v. Johnson, 289 Fed. 964 [aff 264 
U. S..375, 44 SCt 391, 68 L. ed. 748]; 
Lynott v. Great Lakes Transit Corp., 
202 App. Div. 613, 195 NYS 13 [aff 234 
N.-Y. 626 mem, 138 NE 473 mem]; 
Dopico v. New York Marine Co., 127 
Misc, 677, 217 NYS 295. 


31. Grant v. U. S. Shipping Bd. 
EperBency, Fleet Corp., 22 F. (2d) 488, 
491. 


“In respect to the defense of as- 
sumption of risk, no more need be 
said than that~a shipowner cannot 
avoid liability for injury to a seaman 
by a defective appliance, on the 
ground that the seaman knew of the 
defect.”’ Grant v. U. S. Shipping Bd. 
Emergency Fleet Corp., supra. 


[a] Emergency necessitating use 
of defective stanchion.—Where a 
stanchion was defective in that it 
lacked proper cotter pins to hold it 
in place and gave way when the sea- 
man grabbed a chain held by the 
stanchion as a wave swept over the 
deck, and the seaman was injured 
when the resultant loosening of the 
chain caused him to be dashed against 
the coaming, in an action for conse- 
quent injuries the defense of as- 
sumption of risk was not avail- 
able even though the seaman knew 
the stanchion to be defective before 
he grabbed the chain. Grant v. U. 
S. Shipping Bd. Emergency Fleet 
Corp., 22 F. (2d) 488. 


Using defective eroence under or- 
ders see infra § 68 


a2. Coast Ss: ae Ve DES Lad yy Sythe 
(2d) 16 [certiorari den 269 U. S. 578 
mem, 46 SCt 103 mem, 70 L. ed. 421 
mem]. 


The fact that the 
injured seaman knew of the defect will not, of itself, 
serve to make him assume the risk thereof.*? 
man cannot be held to have assumed the risk of im- 
proper appliances or equipment by virtue of the fact 
that he accepted employment,*? nor because he sailed 
on a ship lacking proper applianees,?* unless it was 
part of his duty to requisition the appliances neces- 
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from the absence of guard rails,?° nor from the pres- 
ence of foreign substances on the deck,*®* or obstruc- 
tions in a passageway;** nor from using improper 
appliances furnished for particular work;*® 
from a defective gangplank,*® ladder,*! rope, "42 stan- 
chion,*® or winch. 


nor 


Simple-tool doctrine*® is inapplicable where there 
is no claim that the tool used for an improper pur- 


pose was unfit for the purpose for which it was 


In accord- 


83. Coast SS. Co. v. Brady, supra. 
34. Coast SS. Co. v. Brady, supra. 
35. See supra text and notes 30-34. 
36. Zinnel v. U. S. Shipping Bad. 


Emergency Fleet Corp., 10 F. (2d) 47; 
Engfors v. Nelson SS. Co., 131 Or. 108, 
280 P 3387. 


[a] Falling into hold.—Where the 
operator of a vessel was guilty of 
negligence in failing to provide a 
a guard along a hatchway coaming to 
protect seamen from falling into the 
hold, and the master guilty of negli- 
gence in piling lumber too close to 
the coaming, a finding, in an action 
brought under the Seamen’s Act (Act 
Congr. March 4, 1915 c 153) § 20, as 
amended by Act Congr. June 5, 1920 c 
250 § 33 (46 USCA § 688), that an 
employee who negligently chose to 
walk along the coaming, when he 
might have walked safely on top of 
the lumber, did not assume risk, was 
proper. Engfors v. Nelson SS. Co., 
131 Or. 108, 280 P 337 


[b] Seaman washed overboard 
while working on a deck load in 
obedience to orders, held not to as- 
sume risk from the absence of a guard 
rope. Zinnel v. U. S. Shipping Bd. 
Emergency Fleet Corp., 10 F. (2d) 47. 


87. Becker SS. Co. v. Snyder, 31 
Oh. A. 379, 166 NE 645 [certiorari 
granted 280 U. S. 543 mem, 50 SCt 36 
mem, 74 L. ed. 603 mem (dism on 
stipulation 280 U. S. 615 mem, 50 SCt 
152 mem, 74 L. ed. 656 mem) ]. 


[a] Where deck was slippery with 
coal dust, water, and oil, a seaman 
injured by falling from the deck into 
the hold ‘did not, as a matter of law, 
assume the risk of falling into the 
hatch by working on the slippery 
deck. Becker SS. Co. v. Snyder, 31 Oh. 
A. 379, 166 NE 645 [certiorari granted 
280 U. S. 543 mem, 50 SCt 36 mem, 74 
L. ed. 603 mem (dism on stipulation 
2380 U. S=615 mem, 50 SCt 152 mem, 
74 L. ed. 656 mem) ]. 


38. Russell v. Pere Marquette R. 
Co., 245 Mich. 624, 223 NW 230 [cer- 
tiorari den 279 U. S. 864 mem, 49 SCt 
480 mem, 73 L. ed. 10083 mem]. 


[a] In absence of custom of leav- 
ing jackscrews in the passageway of 
a car ferry, a coal passer who fell 
over a jackscrew did not assume the 
risk of its presence in such_ place. 
Russell v. Pere Marquette R. Co., 245 
Mich. 624, 223 NW 230 [certiorari den 
279 U. S. 864 mem, 49 SCt 480 mem, 
73 L, ed. 1003 mem]. 


39. Howarth v. U. S. Shipping Bd. 
Emergency Fleet Corp,, 24 F. (2d) 374, 
376; McGeorge v. Charles Nelson Co., 
107 Cal. A. 148, 290 P 75, 76. 


“Tt is contended that the plaintiff 
assumed the risk ‘of his employment, 
but it is well settled that this defense 
cannot apply to a case where an im- 
proper appliance is furnished to a 


originally designed.*® 


[§ 687] g. Obedience of Orders. 
is under the duty of obeying orders,*? ordinarily he 
does not assume any risk involved in doing as he 
is ordered,*® as where he acted under orders of su- 


Since a seaman 


seaman during a_voyage.” Howarth 
v. U. S. Shipping Bd. Emergency Fleet 
Corp., supra. 


“There was a conflict in the evi- 
dence as to whether the use of a 
chisel bar and hammer was the cus- 
tomary and usual manner of turning 
the particular nut these men were 
working on. If the defendant’s vessel 
was not properly equipped with ap- 
pliances, the plaintiff did not assume 
the risk in using improper appli- 
ances.”” McGeorge v. Charles Nelson 
Co:, supra: 


40. Lynott v. Great Lakes Transit 
Corp., 202 App. Div. 613, 195 NYS 13 
[aff 234 N. Y. 626 mem, 138 NE 473 
mem]. 


[a] Lacking cross cleats, matting, 
and handrails.—Lynott v. Great 
Lakes Transit Corp., 202 App. Div. 
61350195 EN MiSs 3 lath 234 Nee mest 
mem, 138 NE 473 mem]. 


41. Panama R. Co. v. Johnson, 289 
Fed. 964 [aff 264 U. S. 375, 44 SCt 391, 
68 L. ed. 748]. 


42. Masjulis v. U. S. Shipping Bd. 
reps aa: Fleet Corp., 31 F. (2d) 


43. Grant v. U. S. Shipping Bd. 
Bier gene, Fieet  Corp., 22) 83 (2a) 


44. In re Luckenbach SS. 
BY. ((2'd) 268: [atl [6 Be (aera 


45. See Master and Servant § 959. 


4G. Coast-3SS:" Conv Bradyanowte 
(2d) 16 [certiorari den 269 U. S. 578 
mem, 46 SCt 103 mem, 70 L. ed. 421 
mem]. 


[a] Rule applied.—In an action 
for injuries sustained by a vessel’s 
assistant engineer when a wrench 
used by another struck him in the 
eye, it was immaterial that the 
wrench used was a simple tool, where 
suit was not based on any defect or 
unfitness for purposes for which the 
wrench was designed. Coast SS. Co. 
v. Brady, 8 F. (2d) 16 [certiorari den 
269 U. S. 578 mem, 46 SCt 103 mem, 70 
L. ed. 421 mem]. 


Doctrine of assumption of obvious 
risks as inapplicable to seamen see 
supra § 682 text and notes 14, 15. 


47. See supra § 110. 


48. U.S. Shipping Bd. Emergency 
Fleet Corp. v. O’Shea, 55 App. (D. C.) 
300, 5 BF. (2d) 123; Becker SS. Co. v. 
Snyder, 31 Oh. A. 379, 166 NE 645, 647 
[certiorari granted 280 U. S. 543 mem, 
50 SCt 36 mem, 74 L. ed. 603 mem]. 


[a] Obeyirg without appreciation 
of danger.—‘If there is any place in 
the world where orders are to be 
obeyed, itis upon a ship. The captain 
and the officers in charge are in su- 
preme command, and to refuse to obey 
a legitimate order is more or less suf- 
ficient cause to be placed in irons, and 
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perior officers in using a defective appliance*® or im- 


proper tools.°° 


[§ 688] F. Contributory Negligence’!—1. In 
General—a. Under General Maritime Law. 
cordance with general rules,®°? in suits brought under 
general maritime law to recover indemnity for a 
seaman’s personal injury, the court will not be bound 
by the common and civil law rules governing con- 
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demnity in accordance with principles of equity and 


justice as applied to the particular circumstances in- 


In ac- 


tributory negligence,®? but may give or withhold in- 


to be carried to port in irons, for re- 
fusing to obey a lawful order. So 
when this young man was acting un- 
der directions of the boatswain, the 
man in charge of the deck and the 
covering of the hatches, he was act- 
ing under an immediate, if not a 
peremptory, order of his superiors, 
and he had no option but to obey the 
order, and apparently he was not the 
only one who did not fully appreciate 
the danger, because the other men 
worked along there likewise and ap- 
parently were not hurt. So the dan- 
ger was not so imminent; it was not 
so certain that a man would be in- 
jured if he worked there and assumed 
the risk incident to the duties he was 
hired to perform.’ Becker SS. Co. v. 
Snyder, 31 Oh. A. 379, 166 NE 645, 
647 [certiorari granted’280 U. S. 543 
mem, 50 SCt 36 mem, 74 L. ed. 603 
mem]. 


[b] Obeying with appreciation of 
danger but under protest.—Where a 
seaman on a tanker was ordered to 
work in a hold slippery with escaped 
oil, cold, and heavy with gasoline 
fumes, against his protest, and where 
he was injured while attempting to 
replace manhole covers on an oil tank 
after further protest, in a subject ac- 
tion for damages he could not be 
charged with assumption of the risks 
involved in his compulsory obedience 
to orders. S. Shipping Bd. Emer- 
gency Fleet Corp. v. O’Shea, 55 App. 
CDCD 7300) 5 Ei (2a)? 123° 


49. Masjulis v. U. S. Shipping Bd. 
Emergency Fleet Corp., 31 F. (2d) 284, 
285; Panama R. Co. v. Johnson, 289 
Fed. 964 [aff 264 U. S. 375, 44 SCt 391, 
68 L. ed. 748]. 


“The common-law rules do not ap- 
ply to this relation of master and 
seaman. It is intimate and peculiar, 
and differs from that between shore 
master and servants, who may at any 
time withdraw from service and re- 
fuse to use tools and appliances which 
they think dangerous.” Storgard v. 
France, ete., SS. Corp., 263 Fed. 545, 
547 [quot Masjulis v. U. S. Shipping 
Bd. Emergency Fleet Corp., supra]. 


[a] Climbing defective ladder un- 
der protest.—In order for assumption 
of risk to constitute a defense to an 
action by a seaman for damages for 
personal injuries incurred in the 
scope of his employment, under Act 
June 5, 1920 § 33, amending Act March 
4, 1915 § 20, the act of the servant 
in assuming the risk must have been 
voluntary and not under constraint, 
and where a seaman was injured 
while obeying an order given him by 
an officer of the ship, who directed 
him to climb a certain ladder, his act 
in obeying the order as his duty re- 
quired was not an assumption of the 
risk, although he well knew the de- 
fective condition of the ladder. Pana- 
ma R. Co. v. Johnson, 289 Fed. 964 
[aff 264:.U. S. 375, 44 SCt 391, 68 L. 
ed. 748]. 


[b] Rope.—A seaman does not as- 
sume risk by using defective rope 
under orders after protest. Masjulis 
vy. U. S. Shipping Bd. Hmergency 


Fleet Corp., 31 F. (2d) 284. 


50. Coast’ SS: :Co. vy. Brady, 8 FE. 


(2d) 16 [certiorari den 269 U. S. 578 
mem, 46 SCt 103 mem, 70 L. ed. 
421 mem]; McGeorge v. Charles 
Nelson Co,, ‘107 Cal. A. 148, 290 P 


75, 76 


“In doing what he did, as stated 
above, there was some evidence that 
the plaintiff was acting under orders. 
In obeying orders he did not assume 
the risk of using an unfit tool.’”’ Mc- 
George vy. Charles Nelson Co., su- 
pra. 


[a] In obeying orders to adjust 
nut by using chisel and hammer, a 
Seaman did not assume risk from 
unfit tools, under Federal Employers’ 
Liability Act §§ 1, 4 (USCA tit 45 
§§ 51, 54); Merchant Marine Act 
(1920) § 383° (USCA tit 46 § 688). 
McGeorge v. Charles Nelson Co., 107 
Cal. A. 148, 290 P 75. 


[b] Wrench.—An assistant engi- 
neer on a vessel, injured when using 
a wrench in obedience to an order of 
the chief engineer, did not assume 
the risk of injury, unless such risk 
was obviously so dangerous that no 
man of ordinary prudence would have 
obeyed the order. Coast SS. Co. v. 
Brady, 8 F. (2d) 16 [certiorari den 
269 U. S. 578 mem, 46 SCt 103 mem, 
70 L. ed. 421 mem]. 


51. Effect of seamen’s negligence 
or other fault on right to medical 
treatment see supra §§ 589-590. 


In law of master and servant gen- 
erally see Master and Servant §§ 
1025-1140. 


52. See Admiralty § 238. 


53. The Frank and Willie, 45 Fed. 
494° e De Moos NVA) vO Das Oe ed: 
702; The Wanderer, 20 Fed. 140; The 
Explorer, 20 Fed. 135. 


54. The Frank and Willie, 45 Fed. 
494; The Wanderer, 20 Fed. 140; The 
Explorer, 20 Fed. 135. 


[a] Indemnity denied.—(1) Where 
the work which a seaman was or- 
dered to do was not unsuitable to 
his strength, but of his own voli- 
tion he overtaxed his strength and 
fell, the vessel is not liable for dam- 
ages for the resulting injuries. The 
Santa Barbara, 263 Fed. 369 [rev 255 
Fed. 231). (2) Other cases. The 
Lyndhurst, 149 Fed. 900; The Mars, 
149 Fed. 729, 79 CCA 435; The Cuzco, 
148 Fed. 914 [rev on other grounds 
154 Fed. 177, 88 CCA 181]; The Rob- 
ert C. McQuillen, 91 Fed. 685; Da- 
vidson v. The City of St. Louis, 56 


Fed. 720; Willis v. The Aspotogan, 
49 Fed, 163; The E.\ B. Ward, 20 
Fed. 702; The Montauk, 17 Fed. 96; 


Peterson v. The Chandos, 4 Fed. 645. 


[b] Strong case necessary.—A 
seaman who is in delicto ought to 
make a very strong case in order 
to entitle himself to general relief. 
The Explorer, 20 Fed. 135. 


55. The Apurimac, 7 FE. (2d) 741; 
Storgard v. France, etc., SS. Corp., 
263 Fed. 545, 546 [certiorari den 252 
U. S. 585 mem, 40 SCt 394 mem, 


volved.®* In other words, the seaman’s contributory 
negligence does not necessarily bar recovery of in- 
demnity for. the injury,®® although it is an element 
for consideration in determining what amount of 
indemnity should be awarded.®® 
negligence is ground for a reduction,®* division,®* 


His contributory 


64 L.,, ed. 729s mem]; John yA. 
Roebling’s Sons Co. v. Erickson, 261 
Fed. 986 [certiorari den 252° U.S: 
585 mem, 40 SCt 394 mem, 64 L. ed. 
729 mem]; Carter v. Brown, 212 Fed. 
393, 129 CCA 69; Olson v. Flavel, 34 
Fed. 477, 13 Sawy. 232. 


“In suits by seamen, whether in 
the admiralty or in courts of com- 
mon law, contributory negligence is 
not a matter concerning the remedy 
or the procedure, but a substantive 
part. of the relation. Contributory 
negligence, as distinguished from 
willful misconduct, does not defeat 
the seamen’s rights to wages, care, 
and maintenance to the end of the 
voyage and a reasonable time there- 
after. Nor does it defeat their rights 
to indemnity, if otherwise entitled to 
it, though it is an element which 
may be considered in determining 
what the amount of indemnity should 
be.” Storgard v. France, etc., S. S. 
Corp., Supra. 


56. Storgard v. France, etc., SS. 
Corp., Supra; John A. Roebling’s 
Sons Co. v. Erickson, 261 Fed. 986 
[certiorari den 252 U. S. 585 mem, 
40 SCt 394 mem, 64 L. ed. 729 mem]. 


57. The Apurimac, 7 F. (2d) 741; 
Carter v. Brown, 212 Fed. 393, 129 
ECA 69. 


Contributory negligence as not af- 
fecting right to maintenance and cure 
see supra § 589. 


58. The Max Morris v. Curry, 137 
DS Ply TE SC 2295 48 426 eak e586 
The Waco, 3 F. (2d) 476; The Wat- 
son, 128 Fed. 201; Wm. Johnson v. 
Johansen, 86 Fed. 886, 30 CCA 675; 
Keiley v. The Cyprus, 55 Fed. 332; 
Olson v. Flavel, 34 Fed. 477, 13 Sawy. 
232; The Eddystone, 33 Fed. 925. 


“The last inquiry relates to the 
conduct of the appellee as to con- 
tributing fault. It is contended that 
his fault consisting in his attempt 
to climb up on the tier of sacks to 
get his jumper, which he had pre- 
viously placed there, and that the 
sacks, though piled eight high, would 
not have fallen but for his interposi- 
tion in that way. There is an equal- 
ly hopeless conflict between the wit- 
nesses upon this question. On the 
one hand, the appellee and his wit- 
nesses deny that he climbed upon 
or touched the sacks, while the ap- 
pellants’ witnesses assert that he did. 
We do not feel it necessary to re- 
solve this conflict, because, conced- 
ing the appellee to have been in some 
degree in fault himself, this would 
only serve to cause a division of dam- 
ages, and not to deprive him of the 
right to recover at all.” Carter v. 
Brown, 212 Fed. 3938, 395. 


{a] MIllustration.—Where the con- 
tributory negligence of libelant was 
not willful, gross, or inexcusable, and 
libelee was guilty of negligence in 
not providing a safe ladder, he is 
entitled to recover a portion of his 
damages, and will be allowed noth- 
ing for his pain and suffering, but 
will be allowed the wages he would 
have earned but for the accident. 
The Truro, 31 Fed, 158. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 688-693] 


or apportionment®® of damages as between the sea- 
man and his employer. 4 


[§ 689] b. At Common Law. In actions brought 
in state courts at common law to recover damages for 
injury to a seaman, it has been held that contributory 
negligence bars recovery,°® and that state courts 
will not attempt to apply the rule of maritime law 
permitting an apportionment of damages.® 


[§ 690] c. Under State Statutes. In proceedings 
for a seaman’s wrongful death brought in admiralty 
under state statutes,°? if the contributory negligence 
of decedent would bar an action in the state court, ** 


it will also bar recovery in admiralty.®* 


[§ 691] d. Under Jones Act*°—(1) In General. 
Under the provision of the Jones Act making the 
Federal Employers’ Liability Act applicable to sea- 
men,®°® the defense of contributory negligence is 
abolished,*? and the doctrine of comparative negli- 
gence with apportionment of damages is adopted.®§ 
These rules®® hold true whether the proceeding is in 


59. Olson v. Flavel, 34 Fed. 477, | plosion.” 


SEAMEN 


Patton-Tully Transp. Co. 


[56 C.J.] 1103 


admiralty,7° or whether an action at law is brought 
in a state"! or federal’? court. 


[§ 692] (2) Violation of Statute. The rule pre- 
vailing under the Federal Employers’ Liability Act*® 
to the effect that if the employer violates a federal 
statute designed to protect workmen from injury, he 
thereby forfeits the right to reduction of damages 
for contributory negligence, is applicable to actions 
brought for injury to a seaman under the Jones 
Act.“ 


[§ 693] 2. What Constitutes Contributory Negli- 
gence—a. In General. Subject to qualifications of 
the doctrine arising from the nature of his employ- 
ment,’ the question of what constitutes contributory 
negligence upon the part of a seaman depends upon 
general principles of the law of negligence.?® Ac- 
cordingly, the facts in particular cases have been 
held sufficient or insufficient to constitute contrib- 
utory negligence of a seaman injured by, or in 
connection with, a _ block,*? bucket,7® escaping 


219 NYS 750, 754. 


13 Sawy. 232. 


“Contributory negligence is not a 
bar to a suit in admiralty for dam- 
ages on account of a personal in- 
jury; and, where the fault which 
caused the same is concurrent or 
mutual, the court will apportion the 
damages according to the equity and 
justice of the case.” Olson v. Flavel, 
supra. 

Particular awards see infra § 723 
text and note 97. 

Fchas Brown v. Wood, 

Common-law contributory negli- 
gence see Negligence §§ 500-599. 

61. Watts v. Boston Towboat Co., 
161 Mass. 378, 37 NE 197. 

[a] State court cannot divide 
damages where plaintiff has been 
guilty of contributory negligence. 
Kalleck v. Deering, 161 Mass. 469, 
37 NE 450, 42 AmSR 421. 

Apportionment of damages under: 
General maritime law see supra § 

688. 


(Pa.) 16 A 


Jones Act see infra § 691. 


Law maritime as controlling gen- 
erally see supra § 9. 


62. See supra § 648. 


Contributory negligence as bar to 
recovery for wrongful death in ad- 
miralty generally see Admiralty § 
239. 


63. See Death § 92. 


64 Patton-Tully Transp. Co. v. 
Turner, 269 Fed. 334, 342. 


“Liability as to the fireman might 
well be denied on the.same theory 
as that just stated with regard to 
the master; but more controlling is 
the fact that the fireman’s careless- 
ness in operation was surely the 
primary cause of the explosion. He 
knew of whatever degree of unsafe- 
ty there was, he knew of the added 
duty thereby put upon him to watch 
the water, and he failed in that 
duty. On him, more than in any 
other one place, rests the blame for 
the ensuing death and destruction. 
He cannot be heard to say that a 
boiler defect, consisting only in the 
lack of a safeguard against his care- 
lessness, and -which defect would 
have been harmless, except for his 
negligence, was, as to him, an effi- 
cient contributing cause of the ex- 


v. Turner, supra. 


Law maritime as ordinarily con- 
Pour: right of recovery see supra 


65. Seamen entitled to benefits of 
act see supra § 643. 


66. See supra § 640. 


67. Crosby Fisheries, Inc.’s Pet., 
31 F. (2d) 1004; The Richelieu, 27 F. 
(2d). 960.) Hansen. v. UW.) S.,)-22) EB: 
(2d) 321; Grimberg v. Admiral Ori- 
ental SS. Line, 300 Fed. 619; Nox 
v. U. S. Shipping Bd. Emergency 
Fleet Corp., 193 NYS 340; Colonna 
Shipyard, Inc. v. Bland, 150 Va. 349, 
143 SE 729, 59 ALR 497. 


68. Crosby Fisheries, Inc.’s Pet., 
31 F. (2d) 1004; Hansen v. U. S., 12 
F. (2d) 321; Grimberg v. Admiral 
Oriental SS. Line, 300 Fed. 619; 
Flynn v. Panama R. Co., 121 Misc. 
239, 201 NYS 56; Colonna Shipyard, 
Inc. v. Bland, 150 Va. 349, 143 SE 
729, 59 ALR 497. 


69. See supra text and notes 66-68. 
70. Hansen v. U. S., 12 F. (2d) 321. 


71. Blosky v. Overseas Shipping 
Co., 219 App. Div. 438, 220 NYS 95; 
Flynn v. Panama R. Co., 121 Misc. 239, 
201 -NYS 56; Nox v. U. S. Shipping 
Bd. Emergency Fleet Corp., 193 NYS 
340; Colonna Shipyard, Inc. v. Bland, 
150 Va. 349, 1438 SE 729, 731, 59 ALR 
497. 


“The federal Employers’ Liability 
Act (U. S. Comp. St. §§ 8657-8665) 
changed the common-law rule on the 
subject of contributory negligence by 
providing in section 3 that the con- 
tributory negligence of the employee 
shall not bar a recovery. It does, 
however, continue the admiralty rule 
of comparative negligence, allowing 
damages to be diminished by the ju- 
ry in proportion to the amount of 
negligence attributable to the injured 
employee. It also provides that no 
employee shall be held guilty of con- 
tributory negligence where the em- 
ployer’s violation of any statute en- 
acted for the safety of employees 
contributed to the occurrence of the 
accident. In the instant case there is 
no allegation that any such statute 
was violated by the employer. The 
separate defense of contributory neg- 
ligence. will stand, therefore, al- 
though its application will, of course, 
be limited on the trial to that of com- 
parative negligence.” Tovar... 
Hogan & Sons, Inc., 128 Misc. 665, 


r 51-59). 


“The trial court, in this case, ob- 
served this rule, refused to instruct 
the jury that contributory negligence 
would be an absolute bar to the ac- 
tion, but instructed them, on the con- 
trary, in accordance with the admir- 
alty rule, that if they believed from 
the evidence that the injuries received 
by the plaintiff were the result of 
negligence on the part of both the 
plaintiff and the defendants, they 
should apportion the loss against both 
the plaintiff and the defendants, and 
that such negligence on the part of 
the plaintiff should mitigate the dam- 
ages which they would otherwise find 
for the plaintiff. This was the correct 
instruction to be given in this case.” 
Colonna Shipyard, Inc. v. Bland, su- 
pra. 


72. The Richelieu, 27 F. (2d) 960; 
Grimberg v. Admiral Oriental SS. 
Line, 300 Fed. 619. 


73. See Master and Servant § 1032. 


74. West Kentucky Coal Co. v. 
Parker, 229 Ky. 685, 17 SW (2d) 753. 


[a] Violation not shown.—That a 
seaman was acting as mate without a 
license when injured did not deprive 
the employer of defense of contribu- 
tory negligence, where the boat had 
the required licensed mate off duty at 
the time, under the Federal Employ- 
ers’ Liability Act (USCA tit 45 §§ 
West Kentucky Coal Coa. v. 
Parker, 229 Ky. 685, 17 SW (2d) 753. 


75. See infra § 694. 


76. See cases infra text and notes 
77-88; and Negligence §§ 500-599; 
Master and Servant §§ 1038-1054. 

Effect of seaman’s contributory neg- 
ligence under: 
General maritime. law see supra § 688. 
Common law ‘see supra § 689. 
Jones Act see supra §§ 691, 692. 
State statutes see supra § 690. 

77. See case infra this note. 


[a] Not shown.—A fireman on a 
steamer injured by a defective block 
used in cleaning smoke box tubes was 
not responsible for its selection, al- 
though there were others in good con- 
dition, where it was already set up. 
The Navarino, 7 F. (2d) 743. 


78. See case infra this note. 


[a] Contributory negligence shown, 
—wWhere libelant, although only nine- 
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steam,’® explosion of powder,®® exposure to weath- 
er,®! ladder,®? mooring line,®* needle,’* plunger,®® 


rope,®® tow line,§* or winch.§§ 


[§ 694] b. Obedience of Orders.*® Because of his 
duty to obey orders,®® a seaman is not guilty of con- 
tributory negligence in doing as he is ordered by a 
superior officer,®! not even if the seaman realizes 
the danger involved in obedience.?? 

[§ 695] G. Concurrent Negligence of Third Par- 

The shipowner may be held lable in admiralty 
for damages caused a seaman through the shipown- 


ty. 


teen years old, was an able seaman 
of more than ordinary intelligence, 
with unimpaired sight and hearing, he 
had been on the ship some time, and 
for the four or five days that she had 
been at dock discharging cargo, and 
was injured while trying to dodge be- 
tween a hoisting bucket and the boom, 
on his way to the forward hatch, 
rather than take the few extra steps 
necessary to go down the port ladder, 
or even down the starboard ladder, 
and to port of the bucket, and where 
the bucket could not tip any more to 
port, but would obviously tip to star- 
board the moment the. wires tight- 
ened, such conduct was negligence on 
the part of libelant, who was familiar 
with the operation of the bucket and 
undoubtedly prompted to take risks 
by a spirit of reckless youth rather 
than by compelling necessity. Olsen 
v. Maine Coal, etc., Co., 43 EF. (2d) 
220. 


79. See case infra this note. 


[a] Not shown.—Where a seaman 
was injured by escaping steam in an 
engine room, while on the way to the 
pump room, where he had been or- 
dered to go to overhaul the pumps, 
his recovery for such injuries was not 
barred on the ground that he was ata 
place he was not required to be in per- 
formance of his duties, where the evi- 
dence did not show that it was not 
permissible for him to be in the en- 
gine room. Alden v. U. S. Shipping 
Ba. Emergency Fleet Corp., 24 F. (2d) 
159. 


80. See case infra this note. 


[a] Not shown.—Where, unknown 
to a seaman, powder had leaked from 
containers in which it was being 
moved, and lay loose on the deck, and 
while the seaman was standing with- 
in range another person dropped a 
lighted match and caused an explo- 
sion, injuring the seaman, the latter, 
being unaware that the powder was 
loose on the deck, could not be deemed 
guilty of negligence contributing to 
the accident. Clyde SS. Co.’s Pet., 16 
BY (2d) 930 [aff 18 BF. (2d) 1015], 


81. See case infra this note. 


[a] Contributory negligence shown. 
—Failure of a steward, in executing 
orders of the master to go ashore 
from an icebound vessel to procure 
provisions for the crew, properly to 
clothe himself and protect his face 
and ears against cold, constituted neg- 
ligence which contributed to his in- 
juries. Stewart v. U. S. Shipping Bd. 
Bmergency Fleet Corp., 7 F. (2d) 676. 


g2. Schirm v. Dene Steam Ship- 
ping Co., 222 Fed. 587. 


[a] Contributory negligence shown 
by climbing a ladder with both hands 
full, so that the fall resulted from 
such negligence rather than from the 
absence of handrails. Schirm‘yv. Dene 
Steam Shipping Co., 222 Fed. 587. 


83. See case infra this note. 


SEAMEN 


[§§ 693-696 


er’s negligence, notwithstanding the concurrent neg- 
ligence of a third party.°* 


[§ 696] H. Man Overboard. Under the provision 


lability for his 


{a] Contributory negligence shown. 
—Where a deck hand got his feet en- 
tangled in a mooring line, just before 
the ship, a ferry boat, pulled it taut, 
he was guilty of contributory negli- 
gence, as he should have, been pre- 
pared for the boat to move. Buffalo, 
etc., Ferry Co. v. Williams, 25 F. (2d) 
612. 


84 See case infra this note. 


[a] Contributory negligence shown. 
—Injury to a seaman, caused by his 
piercing his eye with a needle while 
mending a sail, was not due to any 
fault or negligence which rendered the 
ship unseaworthy, but to the careless 
manner in which he handled the needle 
by adopting the plan of pulling it 
toward him instead of thrusting it 
from him through the sail. Crockett 
v. Brandt, 271 Fed. 415. 


85. See case infra this note. 


[a] Not shown.—In the absence of 
knowledge that the plunger was like- 
ly to fly back, a seaman injured when 
this happened was not negligent in 
standing in front of the pump and 
pushing upon a bar, instead of pull- 
ing from behind, especially as he took 
the course always followed on the 
ship, and which enabled greater pur- 
chase than did the other way. Globe 
SS. Co. v. Moss, 245 Fed. 54, 157 CCA 
350 [certiorari den 245 U. S. 663 mem, 
38 SCt 61 mem, 62 L. ed. 537 mem]. 


86. See case infra this note. 


[a] Contributory negligence shown. 
—A seaman and experienced water 
tender must be presumed to have been 
acquainted with his duties, and, being 
in charge of work of removing a boil- 
er cover, by the fall of which he was 
injured, it was his duty to avail him- 
self of tackle provided for the work, 
and necessary to hold the cover 
against slipping onto persons engaged 
in replacing it, and where the rope 
was unsafe he should have procured 
other rope or reported the condition 
to his superior officer. The Waco, 3 
F, (2d) 476. 


[b] Not shown.—It not being the 
duty of an ordinary seaman to see 
that:a gear is in proper condition, a 
seaman of no unusual weight, injured 
by a fall from the topsail yard, when 
a manrope to which he was clinging 
gave way, cannot be deemed negligent, 
the rope being provided for his pro- 
tection. Corrado v. Pedersen, 249 Fed. 
165. 


87. See case infra this note. 


[a] Not shown.—Where a steamer 
which was to be towed was not at 
the time ready to leave the dock, she 
not having released the dock lines, 
or signaled the tug to proceed ahead 
as was customary, and an employee 
on the tow had no reason to suppose 
that the tug would suddenly start im- 
mediately after enough of the tow line 
had been passed out and wound 
around the post of the tug, which the 


of the Jones Act permitting recovery for the wrong- 
ful death of a seaman,®* the shipowner may be held 
liable in damages for the death of a seaman washed 
overboard due to failure to use the safeguards avail- 
able to protect men aboard ship.°®° 
that a seaman was swept overboard because the 
ship was unseaworthy will not necessarily impose 


But the facet 


death,®® unless it further appears 


tug did, injuring such employee, his 
failure to stand away from the tow 
line while it was passing out did not 
constitute contributory negligence. 
The P. P. Miller, 180 Fed. 288. 


88. See case infra this note. 


[a] Not shown.—Standing within 
reach of a swing or draft as required 
by his work is not negligence on the 
part of a seaman injured when the 
cargo winch started without warning, 
catching him between the rail and 
draft. Stoffel v. W. J. McCahan Sug- 
ar Refining, etc., Co., 35 F. (2d) 602 
[aff 41 F. (2d) 651]. 


89. As affecting assumption of risk 
by seaman see supra §§ 680, 687. 


90. See supra § 110. 


91. In re Luckenbach SS. Co., 16 
F. (2d) 168 [aff 16 F. (2d) 171]; Keat- 
ing v. Pacific Steam-Whaling Co., 21 
Wash, 415, 58 P 224. 


[a] Ignorant of danger.—Where a 
seaman in the lower hold was ordered 
to come up on deck, and had no knowl- 
edge that cargo was being loaded in 
the ’tween deck, and where, through 
negligence of others, he was injured 
on the way up, he was not guilty of 
contributory negligence in obeying the 
order to come on deck by the only 
means available to him, which brought 
him in the danger zone created by 
lowering of cargo. In re Luckenbach 
ee 16 F. (2d) 168 [aff 16 F. (2d) 
Pa? 


92. Keating v. Pacific Steam-Whal- 
ing Co., 21 Wash. 415, 58 P 224. 


[a] Obedience of seaman to orders 
of mate or master is not negligence, 
although he knows the danger. Keat- 
ing v. Pacific Steam-Whaling Co., 21 
Wash. 415, 58 P 224. 


93. Globe SS. Co. v. Moss, 245 Fed. 
54, 157 CCA 350 [certiorari den 245 
U. S. 663 mem, 38 SCt 61 mem, 62 L. 
ed. 537 mem]. 


{a] Tllustration.—Where the neg- 
ligence of a shipowner in failing to 
keep a pump safe and seaworthy con- 
tributed to the injury, the shipowner 
was liable, notwithstanding the c¢on- 
curring negligence of an oiler, for 
whose acts the owner was not respon- 
sible, also constituted a partial cause 
of the injury to libelant. Globe SS. 
Co. v. Moss, 245 Ped: 54,157 CGA 350 
[certiorari den 245 U. S. 663 mem, 38 
SCt 61 mem, 62 L. ed. 537 mem]. 


94 See supra § 641. 


95. Zinnel v. U. S. Shipping Bd. 
Emergency Fleet Corp., 10 F. (2d) 47. 


[a] Available guard ropes not rig- 
ged along the sides of a deck load of 
lumber and a seaman lashing the lum- 
ber in heavy weather washed over- 
board. Zinnel v. U. S. Shipping Bd. 
Emergency Fleet Corp., 10 F. (2d) 47. 


96. The William A. McKenney, 41 
F. (2d) 754. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ac eit 
aes 


at, 


§§ 696-699] 


that such unseaworthiness was the result of the de- 
fendant’s negligence.°7 Under the doctrine of re- 
spondeat superior the shipowner is liable for the 
death or injury of a seaman drowned or otherwise 
damaged by the negligence of the master,®® or other 
officers,®® and failure to attempt the rescue of a sea- 
man after knowledge that he has fallen overboard 
may be actionable negligence.t Negligence of the 
master, in the method of attempting the rescue of a 
seaman fallen overboard, by reason of which the sea- 
man is drowned, may impose liability for the death.? 


Alleged violation of statute. Where an action to 
recover damages for the death of a seaman washed 
overboard is predicated upon defendant’s alleged vi- 
olation of statutory regulations requiring life boats 
on ships,? and it appears that the ship from which 
the seaman was lost is not of the character within 
such statutory regulation, recovery will be denied.* 


: [§ 697] I. Assaults on Seamen.® Under the pro- 
vision of the Jones Act abolishing the fellow servant 


SEAMEN 
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rule as to negligence,® and under the doctrine that 
deliberate misconduct is a species of negligence,‘ 
it is held that the shipowner is lable for damages 
resulting from an unlawful assault on the seaman 
by a fellow servant committed in the course of em- 
ployment.® 


[§ 698] J. Persons Entitled To Sue.® The right 
to recover for wrongful death of a seaman under 
the Jones Act?® is restricted to the beneficiaries des- 
ignated under the Federal Employers’ Liability 
Act.11 Under the provision of the Jones Act giving 
the representative of a deceased seaman the right 
to sue at law for his wrongful death, a representa- 
tive appointed after the passage of the act for the 
estate of a seaman dying before its passage may 
maintain such a suit,’? irrespective of whether the 
act is or is not retroactive.t? 


[§ 699] K. Persons and Property Liable. Where 
the circumstances are such as to afford an injured 
seaman the substantive right to indemnity,'* the 
ship,+® owner,?® or master!’ may be liable to respond 


97. The William A. McKenney, su- 
pra. 

98. Salla v. Hellman, 7 F. (2d) 953; 
Marczinak v. J. P. King Transp. Co., 
170 App. Div. 56, 155 NYS 608. 


[a] Drowned.—Salla v. Hellman, 7 
EB. (@2d) 953. 


[b] Lost leg when drawn over- 
board by hawser due to negligence of 
the captain in the operation of the 
ship after the man had been drawn 
over the side. Marezinak v. J. P. 
King Transp. Co., 170 App. Div. 56, 155 
NYS 608. 

99. The William A. McKenney, 41 
F. (2d) 754. 


1. Salla v. Hellman, 7 F. (2d) 953; 
Marczinak v. J. B. King Transp. Co., 
170 App. Div. 56, 155 NYS 608. 


[a] Washed overboard while at- 
tempting to obey master’s order to go 


below.—Salla v. Hellman, 7 F. (2d) 
953. 
{b] Caught in hawser and drawn 


overboard.— Where plaintiff, whose leg 
had been caught in the hawser, im- 
mediately made an outcry, and the 
mate called to the captain, informing 
him that plaintiff had been drawn 
overboard, and asked that the boat be 
stopped, and the request was not com- 
plied with, and it appeared that the 
lighter was backing into the stream 
very slowly, at the rate of one mile 
per hour, it was the duty of de- 
fendant’s captain, when informed that 
plaintiff was overboard, to use reason- 
able care not only to prevent further 
injury, but to rescue the unfortunate 
man, if it could be done by the exer- 
cise of the care and prudence of a 
reasonably careful pilot placed in his 
position at the time. Marczinak v. J. 
Bekins “oranspas.COn, 10.0 App. | Div. 
56, 155 NYS 608. 


[ce] In Ontario it has been held 
that, where a seaman while off duty 
and engaged in a frolic with other 
seamen unnecessarily stood on the rail 
and accidentally fell into the water, 
and because of defendant’s failure to 
use all reasonable means to rescue 
him the seaman, after swimming 
some time in the wake of the moving 
ship, was drowned, defendant was not 
liable in damages for his death, be- 
cause he had fallen overboard as a re- 
sult of his own negligence, and de- 
fendant employer was therefore un- 
der no legal duty to rescue him. Van- 


[56 C. J.—70] 


valkenburg v. Northern Nav. Co., 30 
Ont. L. 142, 5 OntWN 564. 


2. Raolaslovic v. New York Cent. 
R. Co., 245 N. Y. 91,156 NE.625. 


[a] Reversing engines and backing 
toward seaman swimming astern is 
poor seamanship because of the dan- 
ger of drowning the swimmer under 
the boat, and constitutes negligence 
rendering the employer liable for 
death of the seaman when drawn un- 
der the boat, struck by the propeller, 
and drowned. Raolaslovic v. New 
York Cent. Ri.Co:, 245eN-2 ¥.; 91,7 156 
NE 625. 


8. See statutory provisions; 
Shipping. 

4. Sturgeon v. The Port Burwell 
Fish Co., 12 Ont. L. 154. 


5. Assaults generally as ground 
for: 


Criminal prosecution see passim infra 
§§ 861-866. 


Damages see passim infra §§ 736-786. 
6. See supra § 672. 


7 See supra § 675 text and note 
67. 


8. Alpha SS. Corp. v. Cain, 280 U. 
S. 549, 50 SCt 443, 74 L. ed. 607; Jami- 
son v. Encarnacion, 281 U. S. 635, 50 
SCt 440, 74 L. ed. 1082 [aff 251 N. Y. 
218, 167 NE 422]; Bonsalem vy. Byron 
SS: Co., 43 EF. (2d) 443. 


[a] Assistant engineer hitting 
tardy seaman with a monkey wrench. 
Alpha SS. Corp. v. Cain, 280 U. S. 549, 
50 SCt 443, 74 L. ed. 607. 


[b] Foreman assaulting stevedore 
engaged in work about the ship in an 
effort to make him hurry. Jamison 
v. Encarnacion, 281 U. S. 685, 50 SCt 
440, 74 L. ed. 1082 [aff 251 N. Y. 218, 
167 NE 422]. 


9. Particular persons as seamen 
under statutes and principles of mar- 
itime law affecting right of recovery 
see passim supra §§ 634-697. 


10. See supra §§ 641, 653. 


11. Lindgren v. U. S., 281 U. S. 38, 
50 SCt 207, 74 L. ed. 686 [aff 28 F. 
(2d) 725]. 


[a] Tllustration.—Where a deceas- 
ed seaman leaves no survivors desig- 
nated as beneficiaries by the Federal 
Employers’ Liability Act, the sea- 
man’s personal representative cannot 


and 


recover under the provision of the 
Jones Act giving such representative 
the right to recover for the reason 
that such right of recovery is grant- 
ed the personal representative only 
for the beneficial interest of survivors 
designated in the Federal Employers’ 
Liability Act, which must be deemed 
incorporated into the Jones Act by 
reference. Lindgren v. U. S., 281 U. 
S. 38, 50 SCt 207, 74 L. ed. 686 [aff 28 
EF. (2d) 725]. 


Beneficiaries under death statutes 
generally see Death §§ 58-71. 


12. Kierejewski v. Great Lakes 
Dredge, etc., Co., 280 Fed. 125 [aff 
eee U.S. 479, 43, SCE 41856 67s Leds 
756]. 


13. Kierejewski  v. 
Dredge, etc., Co., supra. 


§ Retroactive nature of act see supra 
646. 


14. See supra §§ 634-697. 


15. Carlisle Packing Co. v. Sandan- 
ger, 259 U. S. 255, 42 SCt 475, 66 L. 
ed. 927; The. Osceola, 189-U..S. £58, 
23. SCt 483,47" L. ed. 7603 Ther A: 
Heaton, 43 Fed. 592; Brown v. The 
D,, “S. Cage, “4, oh) Cas INOne2.0 02cm 
Woods 401. 


[a] By British law (1) it has been 
stated an action in rem cannot be 
maintained for such injuries (Peter- 
son v. The Lamington, 87 Fed. 752), 
(2) although libelant is a naturalized 
American citizen (The Egyptian Mon- 
arch, 36 Fed. 773). (3) Unseaworthi- 
ness causing injury see infra § 726 
text and note 7. 


{b] In Canada an action in rem 
does not lie against the ship for per- 
sonal injuries. Loupides v. The Cali- 
mute 20 Can. Exch. 331, 69 DomLR 
1335 


Liability of ship for: 


Damages arising from improper care 
of disabled seaman see supra § 618. 


Expenses of maintenance and cure see 
supra § 617. 


16. Carlisle Packing Co. v. Sandan- 
ger, 2:59) U.S. 255, 429SCt 475, 66: 
ed. 927; The Osceola, 189 .U. S. 158, 
23 SCt 4838, 47 L. ed. 760; Hedley v. 
Pinkney, etc., SS. Co., Ltd., [1894] A. 
C. 222. 

17. The City of Carlisle, 39 Fed. 
807, 5 LRA 52. 


[a] Facts giving rise to suit to en- 
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in damages. 


company,!® or a wharf owner.”° 


Statute giving the right to proceed in personam 
for personal injury does not take away or exclude 


the right to hold the ship liable.?+ 


Summary remedies against steamboats and other 
water craft for injuries done to seamen by such craft 
are given in certain cases by statute.?? 


Under United States Shipping Board Act”? a 
merchant vessel operated as such by the shipping 
board is liable for damages to a seaman for personal 


injury.*# 


[§ 700] L. Actions and Proceedings—1. Nature 
and Form—a. In General. Prior to enactment of the 
Jones Act, a seaman entitled to indemnity for per- 
sonal injury?® could sue in admiralty?® or at com- 


force lien against ship for personal 
injuries may also give rise to a cause 
of suit against the master. The City 
of Carlisle, 39 Fed. 807, 5 LRA 52. 


18. Stewart v. U. S. Shipping Bd. 
Emergency Fleet Corp., 7 F. (2d) 676. 


[a] Crossing ice to get food.—The 
master of an icebound vessel could 
not allow the crew to starve, and had 
the right to order the steward to cross 
the ice to procure provisions, and the 
Fleet Corporation, as charterer, was, 
under statute, bound to indemnify the 
steward for injuries suffered thereby. 
Stewart v. U. S. Shipping Bd. Emer- 
gency Fleet Corp., 7 F. (2d) 676. 


19. The Richelieu, 27 F. (2d) 960; 
Maryland v. Atlantic Transport Co., 
261 Fed. 416. 


20. Maryland v. 
port Co., supra. 


[a] Rule applied.—A wharf own- 
er, which furnished a mast for use in 
loading fishplates, on a ship, and the 
stevedore doing the ‘loading, were 
both liable for the death of a seaman, 
killed by the breaking of the mast, 
which was rotton and was also dan- 
gerously overloaded by the stevedore. 
Maryland v. Atlantic Transport Co, 
261 Fed. 416. 


21. The Clatsop Chief, 8 Fed. 767, 
7 Sawy. 279; Brown v. The D. S. Cage, 
4 F, Cas. No. 2,002, 1 Woods 401. 


[a] The rule in admiralty, which 
directs that “in all suits for an as- 
sault or beating upon the high seas, 
or elsewhere within the admiralty 


Atlantic Trans- 


and maritime jurisdiction, the suit 
shall be in personam only,” does not 
affect libels for negligence. The A. 


Heaton, 43 Fed. 592. 


22. See statutory provisions. See 
The Norway v. Jensen, 52 Ill. 373 (the 
statute of 1857, giving a summary 
remedy in certain cases against 
steamboats and other water craft, is 
not confined in its operation to that 
class of vessels navigating the rivers 
within or bordering upon that state 
but embraces as well all those that 
are employed upon any navigable wa- 
ters, whether lake or river). 


23. U.S. Comp. St. § 8146c. 


Liabilities of ships generally under 
Shipping Board Act see United States. 


24. The G. A. Flagg, 256 Fed. 852. 


[a] Ship remains merchant vessel 
subject to the ordinary liabilities of 


In a proper case, the seaman or his 
representatives may also recover damages from the 
charterer of the ship,1* an independent stevedoring 


SEAMEN 


mon law.?7 


[§§ 699-701! 


Under the Jones Act?® the injured sea- 
man may sue in admiralty?® or at law®° in the state*+ 
or federal*? courts. 


For wrongful death, the representatives of a de- 


ceased seaman may bring an action at law in a state 
court predicated upon the Jones Act.*® 


Prior to 


enactment of the Jones Act, the action could be 


brought under state death statutes in either state** 
or federal®® courts.?® 


[§ 701] b. Election of Remedies—(1) In General. 
The Jones Act extends to injured seamen a right, 
at their election, to invoke either the relief accorded 
by the old rules,?7 or that provided by the new 
rules,?® available under the statute.®® 


The election 


is between alternatives accorded by the maritime law 


such vessels, and does not acquire ex- 
emption as a vessel of the United 


States. The G. A. Flagg, 256 Fed. 852. 
25. See passim supra §§ 634-697. 
26. See supra §§ 634, 635, 650. 

27. 


Engel v. Davenport, war U.S: 
33, 46 Sct 410, 70 L. ed. 813 


Rules of maritime law as control. 
ling see supra § 9. 


28. See supra § 640. 


29. Pacific SS. Co. v. Peterson, 278 

S. 2130; 49" SCt 75, 73 eed. 222/05 
Buzynski v. Luckenbach SS. Co., 277 
Up Sa- 220 kas USC 44052 eds 
860. [rev 19°) (20a). 881 -—G@evia2) BY 
(2a) 92)];. Rosinski v. Conners, 21 
EY. (2d) 592s 5 Lorang: v. Alaska .SS. 
Co., 2 F. (2d) 300. 


U. 


30. Pacific SS. Co. v. Peterson, 278 
UES eLs0) 49S SCur To wat0, a Lontuaneds 
220; Buzynski v. Luckenbach SS. Co., 


277 U. S. 226, 48 SCt 440, 72 L. ed. 

Rosinski v. Conners, 21 F. (2d) 
591; Lorang v. Alaska SS. Co., 2 
F. (2d), 300: Flynn v. -Panama: -R. 
Co., 121-Misc. 239, 201 NYS 56. 


“By section 33 of the Merchant Ma- 
rine Act, as heretofore construed, the 
prior maritime law of the United 
States was modified by giving to sea- 
men injured through negligence the 
rights given to railway employees by 
the Employers’ Liability Act of 1908 
and its amendments (45 USCA §8§ 
51-59) and permitting these new sub- 
stantive rights to be asserted and en- 
forced in actions in personam against 
the employers in federal or state 
courts administering common-law 
remedies, with the right of trial by 
jury, or in suits in admiralty in 
courts administering maritime rem- 
edies, Li es trial by jury.’ Pa- 
cific SS. Co. v. Peterson, supra. 


ol. Lindgren “vy. U..1S:,) 28 5U, SS; 
38, 50 SCt 207, 74 L. ed. 686 [aff 
28 EY (20) 1725)3) Pacific “SS. 0iCo, v: 
Peterson, 278 U. S. 180, 49 SCt 75, 
eesti Cigerrere he PPA 


Can alinderenr vO eS. 2810 Unis: 
88, 50 SCt 207, 74 L. ed. 686 [aff 
ZS (2ZO)ealeouee Ma Chic  SSalConnve 


Peterson, 278 U. 


73 L. ed. 220. 


Election of remedies see infra §§ 
701, 702. 


33. Lynott v. Great Lakes Transit 
Corp., 202 App, Div. 613, 195 NYS 
18 [att 2384 Nv YY) 626 mem, 138" NH 
473 mem]. 


S. 130, 49 SCt 75, 


as modified,*® and not between that law and some 
nonmaritime system. 
required to elect between indemnity and maintenance 
and cure,*? nor between indemnity and wages during 


The disabled seaman is not 


34 Anderson v. Standard Oil Co., 
124 Misc. 829, 209 NYS 493. 


35. Anderson v. Standard Oil Co., 
supra. 
a 36. Action for death as lying un- 
ore 


ene maritime law see: supra §§ 


Jones Act see supra § 641. 
State statutes see supra § 648. 


37. Panama R. Co. v. Johnson, 264 
S. 375, 44 SCt 391, 68 L. ed. 748; 
Vv. (Curtis; “den: 


1M 
Charles Nelson Co. 
(2a) 774. 

38. Panama R. Co. v. Johnson, 264 


S. 375, 44 SCt 391, 68 L. ed. 748; 
Vi Curtionn ten 


oe 
Charles Nelson Co. 
(2d) 774. 


39. See USCA tit 46 § 688. 


40. Panama R. Co. v. Johnson, 264 
U. S. 375, 44 SCt 391, 68 L. ed. 748; 
Charles Nelson Co. v. Curtis, 1 F. 
(2d) 774. 


41. Panama R. Co. v. Johnson, 264 
Ui Si o3tb; *44° SCt SOP 6S liemieds 
748; Charles Nelson Co. v. Curtis, 
1 F. (2d) 774. But see Lorang v. 
Alaska SS. Co., 298 Fed. 547, 548 
(where the court said: “The act in- 
voked brings to the admiralty the 
rule from the common-law system, 
and extends it to the injured seaman 
at his election—gives him the right 
to have his claim measured by com- 
mon-law standards, instead of whose 
prescribed by the maritime law. 
The admiralty rule is tried by the 
court; the common-law rule may be 
tried to a jury’’). 


42. Pacific SS. Co. v. Peterson, 278 
U. Se 1305 49" SCt <75,) 78 os abaede 
220; John A. Roebling’s Sons Co. 
v. Hrickson, 261 Fed. 986 [certiora- 
ri den 252 .U.' S. 585 mem: 40 SCE 
394 mem, 64 L. ed. 729 mem]; Flynn 
v. Panama R. Co., 121 Misc. 239, 202 
NYS 56. 


“No election is required between 
thr right to recover compensatory 
damages for a tortious injury under 
the new rule and the contractual 
right to maintenance, cure and wages 
under the old rules—the latter be- 
ing a cumulative right in no sense 
inconsistent with, or an alternative 
of, the right to recover compensa- 
tory damages.” Pacific SS. Co. v. 
Peterson, supra. 


[a] In action at law to recover 
for an injury, a Seaman should not 
be required to elect between his right 


For later cases, developments and changes In the law see Annotations, same title and section number. 


h 


§§ 701-704] 


disability,** but is required to elect between the in- 
demnity allowed for unseaworthiness under the gen- 
eral maritime law and the broader right of indemnity 
afforded by the statute.*4 


[§ 702] (2) What Constitutes. Bringing an ac- 
tion at law, with allegations of negligence and a 
prayer for damages, has been held sufficient to show 
an election.*® Suing for maintenance, cure, and 
wages,*® after sustaining injuries, does not constitute 
an election precluding recovery of compensatory 
damages.*7 


[§ 703] 2. Jurisdiction and Venue*S—a. In Gen- 
eral. The general question of admiralty jurisdiction 
of seamen’s suits for personal injury,*® and of death 
actions,°° is treated elsewhere. 


[§ 704] b. Under Jones Act—(1) Jurisdiction. 
Under the Jones Act®+ the general bestowal of ju- 
risdiction in the technical sense of the word is to 
be found in the provision of the statute defining the 
right of recovery and providing against whom it 
shall exist.°* The provision of the act that “jurisdic- 
tion in such actions shall be under the court of the 


to indemnity and that to maintenance 
and cure. John A. Roebling’s Sons 


SEAMEN 


to recover indemnity under the old 
rules on the ground that the injuries 
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district in which the defendant employer resides or 
in which his principal office is located’’®? has been 
criticized by the courts as not happily worded.®* . De- 
spite use of the word “jurisdiction,” this provision of 
the statute has no relation to jurisdiction, in the 
technical sense, of either state®®> or federal®® courts, 
but refers rather to venue.®’ This provision of the 
statute does not deprive state courts of jurisdiction 
of seamen’s law actions for personal injuries.°® 


Actions at law in federal courts. Under the Jones 
Act federal courts have jurisdiction of actions at law 
for damages for personal injuries to seamen.°® 


Foreign corporations.°° Under the act, jurisdic- 
tion is conferred over defendant foreign corporations 
carrying on business within the United States,®! even 
though the principal office is located abroad.*? 


Injuries ashore. The general rule denying admir- 
alty jurisdiction over suits for personal injuries sus- 
tained ashore®* remains in full force and effect as 
respects suits for personal injuries of a seaman 
brought under the Jones Act.°4 Under the provision 
of the act giving a seaman the right to elect to sue 


Co. v. Erickson, 261 Fed. 986 [cer- 
tiorari den 252 U. S. 585 mem, 40 
SCt 394 mem, 64 L. ed. 729 mem]. 


[b] In state court.—In an action 
at law by a seaman for injuries, he 
cannot be required to elect between 
recovery of expense of maintenance 
and cure and wages to the end of 
the voyage, to which he is entitled 
in any event, and a claim for in- 
demnity, but might in one action 
demand and recover both. Flynn v. 
Panama R. Co., 121 Misc. 239, 201 
NYS 56. 


Maintenance and cure see supra §§ 
582-633. 


43. Pacific SS. Co. v. Peterson, 278 
U.S. 180, 494:SCt 75, 73 L.- ed.,.220; 
John A. Roebling’s Sons Cos Vv. Brick- 
son, 261 Fed. 986, 988 [certiorari den 
252 U. S. 585 mem, 40 SCt 394 mem, 
64 L. ed. 729 mem]; Flynn v. Panama 
R. Co., 121 Misc. 239, 201 NYS 56. 


“The plaintiff should not have been 
required to elect whether to stand 
upon his claim for indemnity, or up- 
on his right to wages and expenses 
of cure and maintenance to the end 
of the voyage. To the latter the 
seaman is entitled under any and 
all circumstances, except his own 
willful misconduct. If he recover in- 
demnity, it will be included; but if 
he claim indemnity, and fail to get 
it, he is not for that reason to be 
deprived of his right to wages and 
expenses of cure and maintenance to 
the end of the. voyage.’ John A. 
Roebling’s Sons Co. v. Erickson, su- 
pra. 

Wages during disability see supra 
§§ 224-232. 


44. Pacific SS. Co. v. Peterson, 278 
Dea SwtoO nd oe Ct wb; to Wa. ed. 7220 
[aff 145 Wash. 460, 261 P 115]; 
Kuhlman v, W. & A. Fletcher (@loy, 
20 F. (2d) 465; Hammond Lumber 
Co. v. Sandin, 17 F. (2d) 760 [cer- 
tiorari den 274 U. S. 756 mem, 47 
SCt 767 mem, 71 L. ed. 1336 mem]; 
Lorang v. Alaska SS. Co., 2 F. €2d) 
300. 


“The right to recover compensa- 
tory damages under the new rule 
for injuries caused by negligence is, 
however, an alternative of the right 


;the master 


were occasioned by unseaworthiness; 
and it is between these two incon- 
sistent remedies for an injury, both 
grounded on tort, that we think an 
election is to be made under the mar- 
itime law as modified by the stat- 
ute. Unseaworthiness, as is well un- 
derstood, embraces certain species of 
negligence; while the statute in- 
cludes several additional species not 
embraced in that term. But, wheth- 
er or not the seamen’s injuries were 
occasioned by the unseaworthiness of 
the vessel or by the negligence of 
or members of the crew, 
or both combined, there is but a 
single wrongful invasion of his pri- 
mary right of bodily safety and but 
a single legal wrong.” Pacific SS. 
Co. v. Peterson, supra. 

Indemnity for disability resulting 
from unseaworthiness see supra §§ 
650-664. 

45. Kuhlman v. W. & A. Fletcher 
Co., 20 F. (2d) 465; Hammond Lum- 
ber Co. v. Sandin, 


47 SCt 767 mem, 71 L. ed. 1336 mem]. 
46. Right to: 

Maintenance and cure see supra §§ 
582-633. 

Wages during disability see supra §§ 
224-232. 
47. Pacific SS. Co. v. Peterson, 278 


U. S. 1380, 49 SCt- 75, 73 L. ed. 220 
[aff 145 Wash, 460, 261 P 115]. 


48. Under Jones Act see infra §§ 
704-707. 

Venue in admiralty generally see 
Admiralty § 143. 


49. See Admiralty § 125 text and 
note 57. 

50. See Admiralty §§ 126, 127. 

51. See USCA tit 46 § 688. 

52. Stewart v. Pacific Steam Nav. 
CO ou ha CL oo. 


“The general bestowal of jurisdic- 
tion is to be found in the ‘right’ sen- 
tence, the long one; it lays down 
what the right shall be, and against 
whom it shall éxist.” Stewart v. 
Pacific Steam Nav. Co., supra. 


53. See USCA tit 46 § 688. 
54. Panama R. Co. v. Johnson, 264 
U. S. 375, 44 SCt 391, 68 L. ed. 


748; Stewart v. Pacific Steam Nav. 
Cos; 3) WI C20) 3295 
55. Rodriguez Vv. Transmarine 
pene 216° “App.- Div. 337, 2125 NMS 
56. Panama R. Co. v. Johnson, 264 
Un Seo (Oy a4) SCt = Sole 6s) a lames 
748; Stewart v. Pacific Steam Nav. 


Co., 8) Head) 329. 


[a] In view of general regulation 
of jurisdiction by judicial code, and 
in the light of the policy indicated 
by the provisions of such code, the 
sentence of the Jones Act referring 
to ‘jurisdiction’ of district courts 
over seamen’s personal injury actions 
should be construed as not intended 
to affect general jurisdiction, but as 
limited to prescribing venue. Pan- 
ama R. Co. v. Johnson, 264 U. S. 
375, 44 SCt 391, 68 L. ed. 748. 


57. See infra § 705. 


58. Patrone v. M. P. Howlett, Inc., 
237 N. Y. 394, 143 NE 232; Rodrigues 
Vv. Transmarine Corp., 216 App. Div. 
Sat, 2Lo I NYS) 123; State v. Tazwell, 
123 -Or. 326, 262° P 220 [certiorari 
granted 276 U. S. 613 mem, 48 SCt 
324 mem, 72 L. ed. 731 mem and 
judgment vacated on other grounds 
277 U. S. 575 mem, 48 SCt 527 mem, 
72 L. ed. 995 mem]. 


59. Kuhlman v. W. & A. Fletcher 
Co., 20 F. (2d) 465. 


[a] Carpenter repairing ship.— 
The federal court has jurisdiction of 
a law action for personal injuries 
sustained by a ship’s carpenter re- 
pairing a completed vessel in nav- 
igable waters of the United States, 
under Merchant Marine Act § 20, as 
amended by Act June 5, 1920 § 33 


Ccomp. St. S$ 833va)s. Kuhimanscve 
W. & A. Fletcher Co,’ 20 EF. (2d) 
465. 
60. Wenue see infra § 706 text 


and note 78. 

61. Stewart v. Pacific Steam Nav. 
Colmes PaaGeQ), i206 

62. Stewart v. Pacific Steam Nav. 
Co., supra. 

63. See Admiralty § 121. 


64. The Montezuma, 19 FEF, 
355 [rev 15 F. (2d) 580]; 
v. Sudden, 5 F. (2d) 462, 463, 


“One of the questions presented is 
whether or not the plaintiff was en- 


(2d) 
Todahl 
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at law,°® jurisdiction is not conferred upon federal 
district courts to entertain an action at law for dam- 
ages resulting from an injury sustained ashore.°® 
[§ 705] (2) Venue—(a) In General. 
sion of the act that “jurisdiction” shall be under the 
court of the district in which defendant employer 
resides or in which his principal office is located®* 
is construed as regtiating venue,®® and not “juris- 


diction” in the technical sense.°® 


titled to bring an action under the 
Merchant Marine Act of 1920. We 
find no warrant in any provision of 
that act for disregarding the prior 
well-settled rule that admiralty has 
no jurisdiction over torts committed 
on land.’ Todahl v. Sudden, supra. 

[a] Rule applied.—Act March 4, 
1915 § 20, as amended by Merchant 
Marine Act June 5, 1920 § 33 (Comp. 


St. Suppl. Annot: [1923] § 83837a), 
providing “that any seaman who 
shall suffer personal injury in the 


course of his employment may at 
his election maintain an action” etc., 
does not enlarge admiralty jurisdic- 
_tion so as to extend such jurisdic- 
tion to torts occurring on land, not- 
withstanding a provision of the orig- 
inal act relating to damages for in- 
juries sustained ‘‘on board vessel or 
in its service,” the ‘‘service’”’ referred 
to in such original act being serv- 
ice on or about the ship. Todahl 
v. Sudden, 5 F. (2d) 462. - 


[b] On dock.—‘'The libel, seeking 
to recover damages for personal in- 
juries, was dismissed below, because 
it appeared that the appellant was 
injured while on the dock immediately 
after he had put a wire cable over a 
spile to hold the vessel to the dock 
preparatory to loading her. Wrhhile 
standing about eight feet away, on 
the wharf, through the negligence of 
a deckhand operating a winch aboard 
the vessel, in slacking the cable it 
was caused to loosen and fly up, strik- 
ing the appellant in the leg. The Dis- 
trict Court ruled, on the exceptions 
filed to the libel, that it was without 
jurisdiction in admiralty to afford 
relief. This result is in accord with 
the decisions of this court.” ‘The 
Montezuma, 19 F. (2d) 355. 

65. See supra § 700. 

66. Soper v. Hammond Lumber Co., 
4 F. (2d) 872; Hughes v. Alaska SS. 
Co., 287 Fed. 427, 428. 


“The language of section 33 of the 
Merchant Marine Act of 1920, amend- 
ing section 20 of the Act of March 
4, 1915, upon which plaintiff relies, 
is as follows: ‘That any seaman 
who shall suffer personal injury in 
the course of his employment may, at 
his election, maintain an action for 
damages at law, with the right of trial 
DY IU. Lekweeast AL" Scat LOOT. 
The contention is that the use of the 
expression ‘in the course of his em- 
ployment,’ coupled with the fact that 
a seaman may be required to handle 
the ship’s lines or cargo upon the 
dock, shows that Congress intended 
that this court should have jurisdic- 
tion over torts resulting in the sea- 
man’s injury on Shore in such service 
to the ship. In view of tHe well-es- 
tablished principle that the jurisdic- 
tion in the admiralty is confined to 
torts committed or suffered upon the 
high seas or other navigable waters, 
such an intention would have to be 
most clearly shown. No such inten- 
tion on the part of Congress is dis- 
closed by the language used in section 
33. The use of the expression ‘at his 
election’ shows that the remedy grant- 
ed by section 33 for a tort is an altern- 
ative one to that already possessed by 


‘residence or principal office. 


SEAMEN 


The provi- 


will lie.7* 


the seaman for his injury—the remedy 
of care and maintenance and wages 
to the end of the voyege, where he is 
injured in the service of the ship, and 
for full indemnity in case the ship 
was unseaworthy No intention is 
shown by section 33 to include in the 
new remedy any cases, in so far as 
territorial jurisdiction is concerned, 
not covered by the old.” Hughes v. 
Alaska SS. Co., supra. 


[a] Employers’ Liability Act not 
available.—Merchant Marine Act 
(1920) § 33 (Comp. St. Suppl. Annot. 
[1923] § 8337a), giving “any seaman 
who Shall suffer personal injury in the 
course of his employment” election to 
proceed at common law, did not make 
Railroad Employers’ Liability Law 
(Comp. St. §§ 8657-8665) available to 
a seaman injured on shore, since such 
§ 33 has no application to an injury 
received on shore. Soper v. Hammond 
Lumber Co., 4 F. (2d) 872. 


{[b] On wharf.—Messman injured 
while unloading ship. Hughes v. 
Alaska SS. Co., 287 Fed. 427. 


67. See supra § 704. 


68. Panama R. Co. v. Johnson, 264 
U. S. 375, 44 SCt 391, 68 L. ed. 748; 
Stewart v. Pacific Steam Nav. Co., 3 F. 
(2d) 329; Patrone v. M. P. Howlett, 
Inc., 237 N.Y. 394, 143 NE 232; State 
v. Tazwell, 123 Or. 326, 262 P 220 [cer- 
tiorari granted 276 U. S. 613 mem, 48 
SCt 324 mem, 72 L. ed. 731 mem, and 
judgment vacated on other grounds 
277 U.S. 575 mem, 48 SCt 527 mem, 72 
L.. ed. 995 mem]. 


“The sentence is construed, as obvi- 
ously it must be construed, not as a 
question of the affirmative bestowal of 
jurisdiction, but merely as a question 
of venue.” Stewart v. Pacific Steam 
Nav. Co., Supra. 


69. See supra § 704. 


_ 70. See supra § 705; and see cases 
infra text and notes 71, 72. 


71. Leon v. U. S. Shipping Bd. 
Hmergency Fleet Corp., 286 Fed. 681, 


“It would seem that Congress in- 
tended that jurisdiction should be in 
that district which could be definitely 
ascertained. In other words, it is very 
difficult at times to determine wheth- 
er a defendant is ‘doing business’ 
within a certain territory. It is some- 
times difficult to determine where a 
cause of action arose. The act, quoted 
supra, is very clear, and undoubtedly 
was enacted as much in the interest 
of seamen as of a defendant. It en- 
ables the seamen to lay the venue 
with accuracy and it does not require 
the defendant to defend the litigation 
at some point distant from his or its 
It may 
be inconvenient at times, and appar- 
ently, as applied to the Fleet Corpora- 
tion, it would seem inconvenient, that 
the cause should be tried distant from 
the port where the accident is said to 
have occurred. However, the sole 
duty of the court is to construe the 
statute, as it finds it, and to leave to 
the Legislature the question of 
amending the statute, if the legisla- 
tive body deems such amendment nec- 


[§ 706] (b) Federal 
brought in the federal courts, it should be prosecuted 
in the district specified by the statute,7° even though 
the injury occurred in a different district,‘' and the 
fact that plaintiff is a citizen of the same state as 
defendant does not change the rule.*? 
is brought in a different district, a plea in abatement 
But the objection is subject to waiver,‘+ 


[§§ 704-706 


Courts. Where suit is 


Where suit 


essary or proper.” Leon y. U. S. Ship- 
ping Bd. Emergency Fleet Corp., su- 
pra. 


72. Kuhlman'v. W. & A. Fletcher 
Co., 20 F. (2d) 465; Johnson v. Pana- 
ma R. Co., 277 Fed. 859. 


[a] Judiciary Act inapplicable.— 
(1) Under the Merchant Marine Act 
June 5, 1920 § 38, giving seamen a 
right of recovery under certain con- 
ditions, and authorizing suit within 
the district in which defendant re- 
sides or in which he has his principal 
office, an action could be brought 
thereunder in the district in which 
the employer resided, or in which his 
principal office was located, although 
plaintiff was a citizen of the same 
state, notwithstanding a provision of 
the Judiciary Act (Comp. St. § 991 
[1]) giving federal courts jurisdic- 
tion in a common-law action for mari- 
time injuries only if the parties are 
citizens of different states. Johnson 
v. Panama R. Co., 277 Fed. 859. (2) 
“The District Court had jurisdiction 
of this suit—unless, finally, the Ju- 
diciary Act (Judicial Code, § 24; Code 
of Laws of the United States, p 866; 
Comp. Stat. § 991), defining the juris- 
diction of District Courts ‘of all suits 
of a civil nature, at common law 
- . . Where the matter in contro- 
VeUSYin «aie is between citizens of 
different states,’ applies to suits at 
common law instituted by seamen in 
district courts under section 33 of 
the Merchant Marine Act. Although 
the Congress was fully informed of 
diversity of citizenship of parties as 
a jurisdictional requirement of the Ju- 
diciary Act in respect to common law 
actions in federal courts, it did not 
prescribe it as an essential of juris- 
diction in the new action at law which 
it conferred upon seamen by the cited 
section of the Merchant Marine Act. 
The only jurisdictional provision it 
there made is that jurisdiction of such 
actions shall be in the court of the 
‘district’ in which the defendant re- 
sides or in which his principal office 
is located. We construe this require- 
ment of a federal court’s jurisdiction 
of this particular action at law to be 
exclusive of that previously and gen- 
erally imposed by the Judiciary Act 
in respect to other ‘suits of a civil na- 
ture, at common law,’ and that, when 
fulfilled, it confers on a District Court 
the requisite jurisdiction of a suit 
at law by a seaman without regard to 
his citizenship.” Kuhlman v. W. & A. 
Fletcher Co., 20 F. (2d) 465, 468. 


73. Olafson v. Waterman SS. Corp., 
281 Fed. 194. 
[a] Motion to strike plea over- 


rulea.—‘‘Waiving the proposition 
whether the question is one merely of 
venue or of jurisdiction, we find in this 
case that the defendant Shipping 
Board has appeared specially and filed 
a plea in abatement of the cause. In 
my opinion there can be no doubt that, 
if the question is properly raised, suit 
can be brought only in the district 
named in the act. A decree will there- 
fore be entered, overruling the motion 
to strike the plea.’ Olafson v. Wa- 
terman SS. Corp., 281 Fed. 194, 195. 


74 Panama R. Co. v. Jonnson, 264 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ae, 


§§ 706-708] 


‘as by entering a general appearance,”® or by failure 
to appear specially and move to dismiss.7° 


Foreign corporation.77 An action against a for- 
eign corporation should be brought in the district 
where such corporation has its principal office within 
the United States.7§ 


[§ 707] (c) State Courts. There is authority to 
the effect that the provision of the statute regulating 
venue’? refers exclusively to venue in the federal 
courts.5° Other authority is to the effect that the 
word “district” should be construed, with respect to 
an action in the state courts, as meaning a state,®4 
and not a federal,®? district, such state “district? 
being equivalent to a county in New York,’? and 
that the action cannot be brought in a state “dis- 
trict” or county other than one in which defendant 
resides or has its principal office.8+ The statute does 
not preclude bringing suit in a state court outside 
the specified federal district.8° 


[§ 708] 3. Limitations and Laches. A proceeding 
in admiralty by a seaman for damages for personal 
injuries, brought under the Jones Act,®® is not nec- 


Wes. at, 44 SCt 3915 68) L. ed. 748; 
Johnson v. Panama R. Co., 277 Fed. 
859. But see Barrington v. Pacific SS. 


SEAMEN 


ployer defendant resides or in which 
his principal office is located, mean 
the federal court district when_ the 
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essarily barred by limitations applicable to actions 
at law;** although in such case the court may, in 
its diseretion, apply analogous limitations at law,** 
in accordance with general rules.’® 


In an action at law for personal injuries brought 
under the Jones Act®® the court will apply limita- 
tions applicable under the Federal Employers’ Lia- 
bility Act,®! and refuse to apply limitations of state 
codes or statutes.°? 


In action for wrongful death brought under the 
Jones Act,®* the court will apply limitations appli- 
cable under the Federal Employers’ Liability Act,°®* 
and will not apply limitations under state death 
acts.°° The statutory limitation is not subject to 
waiver.°°® 


In a suit against United States Shipping Board 
Emergency Fleet Corporation, by a seaman for per- 
sonal injuries, the right of recovery is not barred 
by limitations provided in the Suits in Admiralty 
INGE 


Laches. Whether or not a seaman has been guilty 


not begun until over three years after 
the cause of action accrued. Apply- 
ing the state statute as a measure of 


Co., 282 Fed. 900 (where the objection 
was regarded as going to general 
jurisdiction and not as subject to 
waiver). 


75. Panama R. Co. v. Johnson, 264 
U. S. 375, 44 SCt 391, 68 L. ed. 748. 
[a] Before or without raising ob- 


jection to venue.—Panama R. Co. v. 
Johnson, 264 U. S. 375, 44 SCt 391, 68 
L. ed. 748. 


76. Johnson v. Panama R. Co., 277 
Fed. 859. 
77. Jurisdiction see supra § 704 


text and notes 61, 62. 


78. Stewart v. Pacific Steam Nav. 
Co., 3 F. (2d). 329. 


79. See supra § 705. 


80. Rodriguez Vv. Transmarine 
Corp., 216 App. Div. 337, 215 NYS 123; 
Tammis v. Panama R. Co., 202 App. 
Div. 226, 195 NYS 587; State v. Taz- 
well, 123 Or. 326, 262 P 220, 221 [cer- 
tiorari granted 276 U. S. 613 mem, 48 
SCt 324 mem, 72 L. ed. 731 mem]. 


“State courts are not mentioned in 
connection with the sentence defining 
venue referred to. The act was en- 
acted by the Congress. The Congress 
does not prescribe procedure for the 
state courts. As the United States 
has exclusive control of maritime 
matters, that government could ex- 
clude state courts from exercising ju- 
risdiction over maritime litigation. 
But the Congress has not done so, but 
has evineed the opposite intention. 
The language employed and the con- 
text manifest that the Congress was 
fixing the venue for the federal courts, 
and had no reference to the state 
courts.” State v. Tazwell, supra. 


Provision as not affecting jurisdic- 
tion of state courts see supra § 704 
text and note 55. 


81. Wienbroer v. U.S. Shipping Bd. 
Emergency Fleet Corp., 299 Fed. 972. 


82. Wienbroer v. U. S. Shipping Bd. 
Emergency Fleet Corp., supra. 


83. Villard v. U. S. Shipping Bd. 
Emergency Fleet Corp., 1 F. (2d) 570; 
Wienbroer v. U. S. Shipping Bd. Emer- 
gency Fleet Corp., 299 Fed. 972, 973. 


“Congress did not, by the words ‘the 
court of the district in which the em- 


action is brought in the New York 
state courts, nor the state judicial dis- 
trict when the action is brought in the 
New York state courts, but did mean, 
when the action is brought in the 
state courts, the county in which the 
defendant resides or has his principal 
office, as the county is in reality the 
district for the purpose of determining 
where actions are to be brought.” 
Wienbroer vy. U. S. Shipping Bd. Emer- 
gency Fleet Corp., supra. 


84 Villard v. U. S. Shipping Bd. 
Emergency Fleet Corp., 1 F. (2d) 570. 


[a] Rule applied.—The provision 
of Merchant Marine Act June 5, 1920, 
§ 33 (Comp. St. Suppl. Annot. [1923] 
§ 8337a), giving jurisdiction of an ac- 
tion by a seaman for injury to “the 
court of the district in which the de- 
fendant employer resides or in which 
his principal office is located,’? when 
such action is in a state court of New 
York, requires it to be brought in the 
county in which defendant resides or 
has his principal office. Villard v. U. 


Ss. Supping Bd. Emergency Fleet 
Corp., (2d) 570. 
85. Bennett v. Connelly, 122 Misc. 


149, 202 NYS 568 [aff 209 App. Div. 
833, 204 NYS 893]. 
86. See supra §§ 700-702, 


eit Rosinski v. Conners, 21 F. (2d) 


Bar of actions at law see infra text 
and notes 91, 


eet The Ball Brothers, 35 F. (2d) 
[a] Suit brought under “old rules” 


as permitted by Jones Act.—‘It is 
the contention of the libelant that 
this action was instituted in admiralty 
under the ‘old rules.’ The answer sets 
up aS a separate defense laches of the 
libelant, in that he failed to proceed 
to enforce his alleged claim for up- 
wards of three years from the date 
when his injuries were sustained as 
required by the New York State stat- 
ute of limitations (Civil Practice Act, 
§ 49 subd 6). While there is no stat- 
ute of limitations in admiralty under 
the ‘old rules,’ the admiralty courts 
have usually applied the state stat- 
ute when the question of laches is 
raised. In this case the action was 


laches, the action would be barred 
Besides that, it appears that nearly 
three years lapsed before libelant con- 
sulted his proctor. Although it is the 
contention of the proctor for libelant 
that he was diligent in his attempt to 
begin the action within the three-year 
period, yet the question of laches con- 
templated in the law was laches of the 
libelant and not laches of his coun- 


sel.” The Ball Brothers, 35 F. (2d) 
261, 262. 

89. See Admiralty § 242. 

90. See supra §§ 700-702. 

91. Engel v. Davenport, 271 U. S. 
33, 46 SCt 410, 70 L. ed. 813 [rev 194 
Cal. 344, 228 P 710]. 

92. Engel v. Davenport, supra. 

93. See supra § 641. 

94. Clinchfield Nav. Co.’s Pet., 26 
F, (2d) 290. 

[a] Right of action is barred with- 


in two years from date of death, and 


will not continue for two years ‘from ; 
the date the administrator was ap- 
pointed. Clinchfield Nav. Co.’s Pet., 


26 F. (2d) 290. 


95. Clinchfield Nav. Co.’s Pet., su- 
pra, 

96. Clinchfield Nav. Co.’s Pet., su- 
pra. 

[a] Limits right, not remedy.—‘“It 


is, however, contended that the peti- 
tioner has waived defense based upon 
the two-year limitation by failure to 
assert it in its objection to the claim. 
A limit of time for bringing suit, con- 
tained in a statute giving damages 
for death, is binding on any court in 
which suit may be brought. It is a 
limitation upon the right created by 
the statute, and, if suit is not brought 
within the time limited, the right, not 
merely the remedy, is lost.’’ Clinch- 
Ee Nav. Co.’s Pet., 26 F. (2d) 290, 


97. Stewart v. U. S. Shipping Bad. 
Emergency Fleet Corp., 7 F. (2d) 676. 


[a] Reason for rule is that the suit 
is not brought against the United 
States, but against a quasi-private 
corporation. Stewart v. U. S. Ship- 
ping Bd. Emergency Fleet Corp., 7 F. 
(2d) 676. 
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of laches barring his action or libel will depend upon 
the particular circumstances involved.?® 


[§ 709] 4. Parties. 


injury of a seaman. 


[§ 711] (2) At Law. 


sonal injuries.® 
Unseaworthiness. 


98. See case infra this note. 


[a] Laches not shown.—Bonsalem 
v. Byron SS. Co., 43 F. (2d) 443 (delay 
of over three years in bringing suit, 
where circumstances excused delay 
and employer had had opportunity to 
secure witnesses). 


99. Schotis v. North Coast Steve- 
Aoring Co., 24 F. (2d) 591 [motion to 
retax den 24 F. (2d) 592]. 


“The plaintiff, having elected to 
pursue his remedy under the Jones Act 
against the stevedoring company, may 
not join in that action defendants 
seeking liability under another stat- 
ute or law. The cause of action 
against the local and foreign defend- 
ants arises from two distinct rela- 
tions, and provides two distinct rem- 
edies—one statutory; the other, com- 
mon-law. Liability under federal 
statute and a common-law liability 
are distinct, and a cause of action un- 
der both may not be united.” Schotis 
v. North Coast Stevedoring Co., 24 F. 
(2a) 591; 592. 


1. Schotis vy. North Coast Stevedor- 
ing Co., 24 F. (2d) 591 [motion to re- 
tax den 24 F. (2d) 592]. 


“The defenses to the statutory lia- 
bility and the common-law liability 
may be different. The controversy 
is clearly separable, and the alien de- 
fendants may not be impleaded in an 
action under the Jones Act, since the 
relationship of employer and seaman 
does not exist.” Schotis v. North 
Coast Stevedoring Co., 24 F. (2d) 591, 
592. 


2. See Admiralty §§ 183-229. 
3. See cases infra this note. 


[a] Proximate cause.—‘‘The libel 
excepted to contains two counts. The 
first is for damages for injuries to 
libelant, a seaman, alleged to ‘have 
been caused through the negligence of 
the libelee, as owner of the vessel Hi- 
lonian, in sending her to sea with cer- 
tain drums of gasoline unlashed upon 
her deck, and thereby failing to fur- 
nish libelant a safe place in which 
to work. But it does not appear, nor 
is it the fact, that the unlashed con- 
dition of the drums of gasoline was 
the proximate or other cause of in- 
jury to libelant. The injury was 
caused by a heavy sea shipped in 
rough weather while libelant was at 
work under the orders of the mate 
endeavoring to lash the drums. But 
it does not appear at all that he was 


A seaman suing at law for 
damages for personal injury, under the Jones Act, 
cannot join another party defendant against whom 
he seeks recovery under common law; nor can he 
implead shipowners who did not employ him in a 
suit at law under the Jones Act to recover damages 
from his employer stevedoring company.’ 


[§ 710] 5. Pleading—a. Personal Injury in Gen- 
eral—(1) In Admiralty. General rules of admiralty 
pleading? control with respect to libels* and answers* 
in admiralty suits for damages arising from personal 


General rules of pleading® 
apply in actions at common law by seamen for per- 


Where a seaman seeks damages 
at common law based upon breach of the duty under 


SEAMEN 


Venue. 


Amendment. 


[§§ 708-712 


maritime law to furnish a seaworthy ship,’ he must 
allege that the vessel was unseaworthy.® 


The complaint, in an action under the 
Jones Act for personal injuries, should aver facts 
showing the residence or principal office of defend- 
ant to be within the district in which suit is brought,® 
but objection predicated upon failure of the com- 
plaint to allege such facts may be. waived.?® 


Where, under the Jones Act, a sea- 
man has elected to sue at law for personal injuries,** 
he cannot thereafter so amend his pleadings as to 
state a cause of action in admiralty.” 


[§ 712] b. Death Actions. 


Where suit is brought 


in admiralty to recover damages for wrongful death 


under a state statute,'® the libel should allege that 
the injury occurred within territorial waters of the 
state.1* In a libel for wrongful death brought under 


the Jones Act,?° it is not necessary to make a spe- 


is brought.?® 


injured by reason of the drums be- 
ing unlashed, or that the leaving of 
the drums unlashed rendered his 
working place at all unsecure. The 
exceptions to the first count, will be 
sustained.” Christensen y. Matson 
Nay. Co., 209 Fed. 266. 


[b] Specific character of allega- 
tions.—A libel in a suit to recover 
damages for an injury to libelant; 
caused by the bursting of a boiler 
tube in respondent’s vessel, which al- 
leges that the boiler was in ‘“‘an un- 
safe, dangerous, and defective condi- 
tion,” is sufficiently specific. Maritime 
Inv. Co; v. Hanos, 184 Fed. 596, 106 
CCA 576. 


4 See case infra this note. 


[a] Amendment.—Claimant in a 
seaman’s libel against a ship for per- 
sonal injuries cannot amend his an- 
swer so as to set up a foreign law 
forbidding suit in rem, where none of 
the previous pleadings of either party 
gave any intimation that foreign law 
controlled. The Santa Clara, 206 Fed. 
aioe 


5. See Pleading 49 C. J. p 1. 
also Negligence §§ 626-707. 

6. See infra this section, 

7. See supra § 652. 


8. Bonam vy. Southern Menhaden 
Corp., 284 Fed. 360; Oehler v. Ham- 
burg-Amerikanische Packetfahrt Ac- 


See 


tien Gesellschaft, 84 Misc. 272, 145 
NYS 1090. 
[a] Allegations held insufficient.— 


In an action by a seaman for injuries 
from the parting of a purse rope, three 
counts alleging respectively, ‘‘unsea- 
worthy equipment,” in that a winch 
should have been provided for hauling 
the rope, furnishing ‘‘a purse rope un- 
seaworthy for the work required, in 
that the same was unsound, weak, and 
unfit for the strain upon it,’ and 
furnishing “an unseaworthy purse 
rope, in that the same was made of 
hemp or grass and was not a cable 
designed and made for pursing, such 
as is in common use by careful owners 
of vessels engaged in the character 
of work” defendant was engaged in, 
was demurrable as not alleging un- 
seaworthiness of the vessel, which 
was essential to recovery of indemnity 
for injuries. Bonam y. Southern Men- 
haden Corp., 284 Fed. 360. 


9. Johnson vy. Panama R. Co., 277 
Fed. 859. 


cific reference to the statute under which the action 


Venne see supra §§ 705-707. 


10. Johnson v. Panama R. Co., 277 
Fed. 859. 
[a] Waiver shown.—In a seaman’s 


action for injuries under Merchant 
Marine Act June 5, 1920 § 33, fail- 
ure of the complaint to show the suit 
to have been brought in the district 
in which defendant employer resided 
or had his principal place of business 
held waived by defendant’s failure to 
appear specially and move to dismiss. 
ae ie v. Panama R. Co., 277 Fed. 


11. See supra §§ 701, 702. 


12. Kuhlman v. W. & A. Fletcher 
Co., 20 F. (2d) 465. 


[a] Rule applied.—A ship’s car- 
penter, suing for a maritime tort on 
the law side of the federal court, was 
not entitled to amend the pleadings 
to state a cause in admiralty, under 
Act March 4, 1915, § 20, as amended 
by Act June 5, 1920 § 33 (Comp. St. 
§ 83387a), authorized by Const. art 3 
§ 2, art 1 § 8; Judiciary Act. Kuhl- 
man v. W. & A. Fletcher Co., 20 F. 
(2a) 465. 


13. See Admiralty § 127. 

14. The Elisabeth Van Belgie, 248 
Fed. 1006. 

{a] Allegations held sufficient.— 


“The first article in the libel alleg- 
es as follows: ‘On the morning of Au- 
gust 31, 1917, the said steamship 
Elisabeth Van Belgie was stranded 
on the Western Dry Rocks, a portion 
of the Florida Reefs within the nav- 
igable waters and within the terri- 
torial limits of the state of Florida, 
and within the jurisdiction of this 
honorable court.’ ” The Blisabeth 
Van Belgie, 248 Fed. 1006, 1007 (‘‘tak- 
ing the allegations of the ‘libel, espe- 
cially that portion copied above, it 
bears the construction that such ac- 
cident did occur in such territorial 
waters. The further allegations that 
the accident occurred after the steam- 
ship was relieved from the reef, and 
while the decedent was endeavoring to 
take off the salvors would not in my 
opinion so negative the position of the 
vessel as set forth in the first article 
as to require the court to say that she 
was therefore on the high seas’). 


15. See supra § 641. 


16. Luckenbach SS. Co. v. Camp- 
bell, 8 F. (2d) 223, 224. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 713-716] 


[§ 713] 6. Issues, Proof, and Variance. 
cordance with general rules,17 a seaman suing for 
damages for personal injury cannot recover on the 
ground of negligence not pleaded,'® or not proved,}® 
nor for unseaworthiness,?° nor defective equip- 
ment,?+ where such matters were not pleaded.?? 
defendant cannot rely upon an affirmative defense 


unless he pleads the same.?3 


[§ 714] 7. Evidence?*—a. Burden of Proof and 


Presumptions—(1) In Admiralty. 


with general rules,*° a seaman suing for personal in- 
juries by libel in admiralty has the burden of prov- 
ing the affirmative facts supporting his right of re- 
covery,*® such as unseaworthiness of the ship,?7 or 


negligence of the ship’s master.?8 


Foreign law. A seaman suing for assault, who has 
not alleged foreign Jaw in his libel, does not have 


“There seems to be some contention 
that no reference was made in the li- 
bel to any statute, but this is wholly 
unnecessary. The pleader must plead 
his facts, and, when he does so, he 
may invoke the protection of the com- 
mon law, or of any applicable statute.” 
Luckenbach SS. Co. v. Campbell, su- 
pra. 


17. See Negligence § 735. See also 
Master and Servant §§ 1185-1190. 


18. Cartensen v. Hammond Lumber 
Co. JP Py 620)7 142. 


[a] Incompetency of mate.—‘‘The 
appellant contends that he is entitled 
to recover on the ground of the incom- 
petency of the mate. We find in the 
record no evidence to show the mate’s 
incompetency, nor was the question 
presented to the court below or sug- 
gested in the pleadings. It is well 
settled that there can be no recovery 
on the ground of negligence not 
pleaded.” Carstensen v. Hammond 
Lumber Co., 11 F. (2d) 142. 

19. Carstensen y. Eamon Lum- 
ber: Co., 11 F. (2d) 14 

20. Oehler v. ee -Amerikan- 


ische Packetfahrt Actien Gesellschaft, 
4 Misc. 272, 145 NYS 1090. 


a The Frank D. Stout, 276 Fed. 
382. 
[a] Hook.—In an action by a sea- 


man against the owner of a schooner 
to recover for injuries suffered, no 
recovery could be had on account of 
defect in ‘hook used, where such de- 
fect was not pleaded. The Frank D. 
Stout, 276 Fed. 382. 


22. Sufficiency of pleadings see 
supra §§ 710, 711 


23. The Santa Clara, 206 Fed. 179. 


[a] Foreign law.—Claimant, in a 
suit in rem by a seaman for personal 
injuries, was not entitled to rely on 
the defense that the ship belonged to 
a foreign country, under whose laws 
such a suit in rem will not lie, where 
such defense was not pleaded. The 
Santa Clara, 206 Fed. 179. 


24. Generally see Admiralty § 250; 
Evidence 22 C. J.p 1. See also Master 
and Servant §§ ifgi— 1300; Negligence 
§§ 736-849. 


25. See Admiralty § 250. 


26. See cases infra text and notes 
27, 28 

27. Banks v. Herbert May. Co., 298 
Fed. 283. 

{a] Lack of running equipment.— 
On a libel of a vessel for injuries to 
a mate, on the theory that the inju- 
ries resulted from the unseaworthi- 
-ness of the vessel, due to lack of 
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the burden of proving it.?® 

In proceedings for wrongful death under the 
Jones Act,*®° the doctrine of res ipsa loquitur*? will 
be applied in a proper case.?? 

[§ 715] (2) At Law. 
damages under the Jones Act, the seaman has the 
burden of proving that he was employed by defend- 


In an action at law for 


ant,?* and of proving the affirmative facts upon 


In accordance 


be rebutted.?® 


[§ 716] b. 


proper running equipment, the burden 
of proving lack of such equipment 
was on libelant. Banks v. Herbert 
May Co., 298 Fed. 283. 


beet The Eastern Dawn, 25 F. (2d) 


[a] With respect to operation and 
direction of ship.—The Eastern Dawn, 
25 F. (2d) 322. 


29. Bonsalem y. Byron SS. Co., 
F. (2d) 443. 


“Tt is next urged on behalf of the 
respondent that the libelant’s cause 
cannot prevail because he has not as- 
sumed the burden of proving that, 
under British law or under Italian law, 
he is entitled to a recovery. The li- 
bel contains no allegations concern- 
ing the law of either of those coun- 
tries, and thus the libelant did not 
assume the burden of proof in that 
behalf.”” Bonsalem vy. Byron SS. Co., 
43 F. (2d) 4438, 445. 


Proof of foreign law generally see 
supra § 17. 


43 


30. See supra § 641. 
31. See Negligence §§ 768-786. 
32. The Columbia, 25 F. (2d) 516 


{aff sub nom. In re Union Ferry Co., 
etc., 25 F. (2d). 518]. 


[a] TIllustration.—Where, in ad- 
miralty proceedings involving recov- 
ery for the death of an engineer killed 
by the explosion of a gas bag used for 
the lighting plant of a ferry boat, the 
court stated that the right to recovery 
was contingent upon a presumption of 
negligence arising under the doctrine 
of res ipsa loquitur, recovery was al- 
lowed, the court saying: ‘“‘This doc- 
trine does, in my opinion, apply in this 
case, because while the explosion may 
have been the result of mismanage- 
ment on the part of the deceased engi- 
neer, there is no evidence of any kind 
from which it could be determined 
that such was the fact, or in what way 
the mismanagement caused the ex- 
plosion; but we do know that the ex- 
plosion occurred, and that there was 
air in the gas bag, and that an ex- 
plosion might result from the air if 
the flame traveled back into the bag, 
and that this danger might have been 
avoided if the gas bag had been purged 
of air.”” The Columbia, 25 F. (2d) 516, 
517 [aff sub nom. In re Union Ferry 
Co. 25, Fy4(2d) 5181. 


33. Lembeck v. U. S..Shipping Bd. 
Emergency Fleet Corp., 9 F. (2d) 558. 


[a] Evidence insufficient to sustain 
burden.—Lembeck v. U. S. antpping 
Bd. Emergency Fleet Corp., 9 F. (2d) 
558 (evidence not sufficient to take 
case to jury on issue of employment 
by defendant). 


which he claims recovery,** such as improper ap- 
pliances,*®> or an unseaworthy ship.?® 
ship is presumed seaworthy,*’ such presumption may 


While the 


Freedom from contributory negligence has been 
held a matter of affirmative proof for plaintiff.*® 
Admissibility—(1) 
General rules*® govern admissibility of evidence in 
a seaman’s libel for personal injuries.*1 


In Admiralty. 


34. See infra text and notes 35, 36. 


35....Coast,.SS.-Co,, v.. Brady, 38) +h. 
(2d) 16 [certiorari den 269 U. S. 578 
mem, 46 SCt 103 mem, 70 L. ed. 421 
mem]. 


_[a] Wrenches.—‘“The gist of plain- 
tiff's case is the failure of defendants 
to supply proper and suitable appli- 
ances, and it follows as a matter of 
course that the burden was upon him 
to prove that the wrenches on the 
ship were unfit for the work he was 
ordered to do.” Coast SS. Co. v. Bra- 
dy, 8 F. (2d) 16, -19 [certiorari den 
269 U. S. 578 mem, 46 SCt 103 mem, 70 
L. ed. 421 mem]. 


36. West Kentucky Coal Co. v. 
Parker, 229 Ky. 685, 17 SW (2d) 753; 
Cleveland Transp. Co. v. Anderson, 
SIMOLICRAR 233. 


[a] Insufficient complement of offi- 
cers.— “Other than the testimony that 
the boat on the occasion herein re- 
ferred to tied up for the night between 
5 and 6 o’clock in the afternoon, there 
is no proof in the record as to how 
many hours out of each 24 hours she 
was in navigation. But since, under 
her inspection certificate and the com- 
plement of officers authorized by it, 
the boat could be legally navigated 
only 13 hours out of 24 hours, the pre- 
sumption would be indulged that she 
was navigated only for the time and 
with the complement of officers au- 
thorized. And if the boat be attacked 
as unseaworthy on the ground that 
she was navigated more than 13 hours 
out of 24, and therefore with an in- 
sufficient complement of officers, it 
was incumbent upon appellee to pro- 
duce the proof upon that point. In the 
absence of such proof, it cannot be 
said that the boat was unseaworthy 
and navigated in violation of the stat- 
ute, so as to deprive appellant of the 
defenses relied on by it.’”’ West Ken- 
tucky Coal Co. v. Parker, 229 Ky. 
685, 17 SW (2d) 753, 755. 


37. La Fernier vy. Soo River Light- 
er, etc., Co., 129 Mich. 596, 89 NW 353. 


38. La Fernier v. Soo River Light- 
er, etc., Co., supra; Cleveiand Transp. 
CotivecAnderson; 3120s, C.AL 2335 


[a] By circumstances.—When a 
ship undertakes a voyage, she is pre- 
sumed to be seaworthy; but it is a 
presumption w'hich may be overcome, 
not only by direct proof, but by cir- 
cumstances. La Fernier v. Soo River 
Lighter, ete., Co., 129 Mich. 596, 89 
NW 353. 


39. Dopico v. New York Marine Co., 
127 Misc. 677, 217 NYS 295. 


40. See Admiralty §§ 251-254. 
41. See cases infra this note. 
[a] Ladder without handrail. 


1112 [56-C. J.J 


[§ 717] (2) At Law. 


for libelant is not justified.*° 


Evidence that similar ladders on oth- 
er steamships were equipped with 
handrails was relevant on the ques- 
tion of negligence in failing to so 
equip a particular ladder, but did not 
establish the standard by which due 
care should be determined. Schirm v. 


pene Steam Shipping Co., 222 Fed. 
[b] Method of floating stranded 


ship.—Where the engineer of a steam- 
ship Sought recovery for personal in- 
juries, and alleged that the respondent 
tug owner was negligent in the man- 
ner of attempting to float the steam- 
ship, which had stranded, any evidence 
tending to Show a state of facts differ- 
ent from that alleged in the libel on 
which the claim of negligence was 
based is pertinent and admissible. 
Payne v. Jacksonville Forwarding Co., 
280 Fed. 150 [aff 290 Fed. 936]. 


[c] Unsafe pump.—The fact and 
nature of an accident by which a sea- 
man was injured were properly taken 
into consideration with all the other 
evidence in determining whether the 
shipowner was negligent in maintain- 
ing a pump in an unsafe condition. 
Globe SS. Co. v. Moss, 245 Fed. 54, 157 
CCA 3850 (certiorari den 245 U. S. 
663 mem, 38 SCt 61 mem, 62 L. ed. 537 
mem]. 


42. Gimenes v. New York, etc., SS. 
Con 879. (2d) 168. 


[a] Evidence of condition of ship’s 
boilers and engines subsequent to an 
accident is not admissible in a person- 
al injury action. Gimenes v. New 


York, ete., SS. Co., 37 F. (2d) 168. 
43. The Nyack, 199 Fed. 383, 118 
CCAVGCT. 
44. Banks v. Herbert May Co., 298 


Fed. 283. 


45. The Nyack, 199 Fed. 383, 118 
COA 67: 


46. See supra text and notes 43-45; 
and cross references infra this note. 


Weight and sufficiency of evidence: 
Generally see Evidence §§ 1730-1806. 
In admiralty see Admiralty § 1333. 

47. See cases infra this note. 


[a] Evidence held sufficient.—Lun- 
dy v. U. S. Shipping Bd. Emergency 
Fleet Corp., 36 F. (2d) 254 [rev on 
other grounds 42 F. (2d) 1017]; The 
Baron Napier, 249 Fed. 126, 161 CCA 
178; Russell v. Pere Marquette R. Co., 
245 Mich. 624, 223 NW 230 [certiorari 
den 279 U. S. 864 mem, 49 SCt 480 
mem, 73 L. ed. 1003 mem]; Becker SS. 
Co. v. Snyder, 31 Oh. A. 379, 166 NE 
645 [certiorari granted 280 U. S. 543 


mem, 50 SCt 36 mem, 74 L. ed. 603 
mem]. 
[b] Evidence held insufficient.— 


O’Bryant v. States SS. Co., 36 F. (2d) 
305. 


See case infra this note. 
Evidence held _ sufficient.— 


48. 
[a] 


In an action at law for 
damages for personal injury brought under the Jones 
Act, evidence as to the condition of appliances or 
equipment after the accident alleged to have been 
caused by their defect is inadmissible.*? 


[§ 718] c. Weight and Sufficiency. A seaman su- 
ing in admiralty for damages for personal injury 
must establish his case with reasonable certainty,** 
by a preponderance of credible evidence,** and if 
the evidence leaves the case in uncertainty, a decree 
In accordance with 
general rules,#® as applied in proceedings brought 
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[§§ 717-718 


at law or in admiralty, evidence in particular cases 
has been held sufficient or insufficient to sustain re- 
covery of the seaman or his representatives for per- 
‘sonal injury;4* or to show the fact of an assault 
upon the seaman by the ship’s officers;** or to show 


negligence of the employer,*® as in respect to man- 


pep eeren v. Byron SS. Co., 43 F. (2d) 


49. See cases infra this note. 


[a] Evidence held sufficient.—The 
Baron Napier, 249 Fed. 126, 161 CCA 
178; The Argo, 210 Fed. 872, 127 CCA 
456; U. S. Shipping Bd. Emergency 
Fleet Corp. v. O’Shea, 55 App. (D. C.) 
300) 5). (2a) 123! 


[b] Evidence held insufficient.— 
The Santurce, 281 Fed. 534; Burton v. 
Greig, 271 Fed. 271 [aff 265.Fed. 418]; 
Johnson v. Clyde SS. Co., 212 Fed. 
295; The Passaic, 190 Fed. 644 [aff 
204 Fed. 266, 122 CCA 466]. 


50. See cases infra this note. 


[a] Evidence held insufficient to 
show: (1) Negligence in the maneu- 
vering of a tug and tow in an action 
for injury to a seaman’s hand. The 
George Hill, 214’ Fed. 81, 130 CCA 521. 
(2) That the master was negligent in 
not heading the ship more into the 
wind during a gale, the testimony of 
seamen witnesses that the master 
should have done so being insufficient 
to establish negligence in a suit for 
injury to libelant while lashing life- 
boat, where it further appeared that 
the seamen witnesses were not nav- 
igators and were not on the ship so as 
to know conditions at the time of the 
ha: The Eastern Dawn, 25 F. (2d) 
322. 


51. See case infra this note. 


[a] Evidence held sufficient.—Fail- 
ure to wash down deck after unload- 
ing coal held gross negligence under 
evidence. Becker SS. Co. v. Snyder, 
31 Oh. A. 379, 166 NE 645 [certiorari 
granted 280 U. S. 543 mem, 50 SCt 36 
mem, 74 L, ed. 603 mem]. 


52. See cases infra this note. 


[a] Evidence held sufficient to 
show negligence in not providing 
proper appliances. The Shenandoah, 
134 Fed. 304; Eldridge v. Atlas SS. Co., 
58 Hun 96, i1 NYS 468 [aff 134 N. ve 
187, 32 NE 66]; EEROR v. Clark, 55 
Hun 603, 8 NYS 616. 


[b] Evidence held insufficient.—In 
a libel against a construction company 
for the death of the superintendent of 
a quarter boat, who fell overboard as 
the boat was being towed to a new lo- 
cation, evidence showing failure to 
provide a searchlight on the boat, and 
to provide railings at the ends and 
sides thereof, did not establish neg- 
ligence of the construction company, 
warranting recovery. Martin v. Low- 
er Coast Constr. Co., 16 F. (2d) 835. 


53. See cases infra this note. 


{a] Evidence held sufficient to 
show: (1) That employer’s gross neg- 
ligence in failing to wash deck clear 
of coal dust, oil, and grease was the 
proximate cause of the injury to deck 
hand hurt on slippery deck. Becker 
SS? Coa v. Spyder oy Ole vAl SiO Loo 
NE 645 [certiorari granted 280 U. S. 


euvering of the ship,®° keeping the deck clear of for- 
eign matter,°+ or supplying equipment,°? or that 
death or injury was caused by such negligence;°* 
or to show that the ship was unseaworthy,** as lack- 
ing proper, sufficient, or suitable appliances or equip- 
ment,°°® or that the injury was caused by the defect 
alleged ;°° or similarly too, to show assumption of 


543 mem, 50 SCt 36 mem, 74 L, ed. 
603 mem]. (2) That seaman’s death 
resulted from negligence of an em- 
ployee in permitting loose powder to 
lie on deck, where it was exploded by 
a lighted match dropped by a third 
party. Clyde SS. Co.’s Pet., 16 F. (2d) 
930 [aff 18 F. (2d) 1015]. 


54. See cases infra this note. 


[a] Evidence held _ sufficient.— 
Cunningham y. Frontier SS. Co., 
[1906] 2 Ir. 12 (death action). 


[b] Evidence held insufficient.— 
National Shipbuilding Co. v. Mallia, 
(Tex. Civ. A.) 243 SW 757. 


55. See cases infra this note. 


[a] Evidence held sufficient to 
show defective: (1) Feed pump. 
Globe SS. Co. v. Moss, 245 Fed. 54, 
157 CCA 850 [certiorari den 245 U. 
S. 663 mem, 38 SCt 61 mem, 62 L. ed. 


537 mem]. (2) Guard for moving ma- 
chinery. The Argo, 210 Fed. 872, 127 
CCA 456. (3) Winch. In re Lucken- 


bach SS. Co., 16 F. (2d) 168 [aff 16 F. 
C2) Shaye 


[b] Evidence held insufficient to 
show: (1) Bitt improperly fastened 
to deck. The George Hill, 214 Fed. 81, 
L30nCCAPS 21 AnG2)e Goal bin defective 
in construction or location. Adams v. 
Bortz, 279 Fed. 521. (3) Platform de- 
fective in construction or mainte- 
nance. The Santurce, 281 Fed. 534. 
(4) Running gear insufficient or im- 
proper. Banks Vv. Herbert May Co., 
298 Fed. 283. (5) Stopper used for 
holding sail defective. The Helen W. 
Martin, 180 Fed. 317. (6) Wire sling 
used in unloading lumber unsafe. 
The Frank D. Stout, 276 Fed. 382. 


56. See cases infra this note. 


[a] Evidence held sufficient to 
show: (1) Thata defective turnbuckle 
hook was the proximate cause of the 
injury. The Colusa, 248 Fed. 21, 160 
CCA 161 [aff 241 Fed. 968]. (2) That 
a defective guard against moving ma- 
chinery was the proximate cause of 
seaman’s injury. The Argo, 210 Fed. 
872, 127 CCA 456. (3) That defective 
condition of the means supplied and 
used for covering a ‘hatch, and not 
the negligence of stevedores in replac- 
ing covers, caused the injury. The 
Valdarno, 11 F. (2d) 35. (4) That the 
defective condition of a winch, rather 
than negligence in its operation, 
caused injury to seaman, when a load 
being lowered into the vessel crashed 
through a hatchway cover. In re 
Luckenbach SS. Co., Inc., 16 F. (2d) 


16S [atl L671 
[b] Evidence held insufficient to 
show: (1) That defective condition 


of a ladder, and not a fight, caused 
injuries sustained by seaman. O’Bry- 
ant v. States SS. Co., 36 F. (2d) 305. 
(2) That’a stopper used to hold a fore- 
peak halyard broke and thus caused 
injury to a seaman swung aloft by 
bellying sails. The Helen Ww. Martin, 
180 Fed. 317. (8) That injury to a 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 718-719] 


risk,>? or contributory negligence®® of the injured 
seaman, or negligence of his fellow servants as the 
proximate cause of injury;°® or to show that inju- 
ries were received by a seaman while engaged in 
work aboard ship,®°® or as the result of obeying a 
particular order;*! or to show the permanent char- 


acter of the injuries sustained.°” 


[§ 719] 8. Trial®® 
Fact. 


—a. Questions 


seaman by the falling of @ hatch cov- 
er on his hand was due to unseaworth- 
iness of the ship, in that the stick or 
block furnished for use to hold up the 
cover, when raised for ventilation was 
worn and defective, as it was not 
shown that the defective block was in 
fact used at the time of the accident. 
The Petroline, 271 Fed. 273. (4) That 
lack of a fire extinguisher in the fore- 
castle was the proximate cause of in- 
jury to seaman by fire. The New 
Dawn, 36 F. (2d) 970. 


57. See case infra this note. 


[a] Evidence held _ sufficient.— 
Where a watchman aboard ship knew 
of the absence of a searchlight and 
of the absence of guard rails, and pro- 
ceeded on his tour of inspection in 
the dark, aided only by his own flash- 
light and going on the outer side of 
the deck, when a safe place was avail- 
able in the center, the evidence was 
held sufficient to establish his as- 
sumption of the risk involved, pre- 
cluding recovery for his death when 
he fell overboard and drowned in the 
dark even if the presence of a search- 
light would have enabled the crew to 
locate and rescue him before he 
drowned. Martin v. Lower Coast 
Constr: Co., 16 F: (2d): 835: 


58. See cases infra this note. 


[a] Evidence held sufficient.—The 
George Hill, 214 Fed. 81, 130 CCA 521 
a ao to job of passing out tow 
ine). 


{b] Evidence held insufficient.— 
In re Luckenbach SS. Co., 16 F. (2d) 
168 [aff 16 F. (2d) 171]. 


59. See case infra this note. 


[a] Evidence held sufficient.—Li- 
belant, who was chef on a lake steam- 
er, was injured by slipping and fall- 
ing in a passageway, the floor of 
which was wet because of leakage 
from pipes and water spilled by sea- 
men when washing their clothes on 
the deck, as they were permitted to 
do. The vessel had recently been in- 
spected and given a certificate of sea- 
worthiness by a federal-inspector, and 
there was no rule nor custom which 
required her to furnish equipment for 
washing clothes other than that used 
in this case. So far as shown by the 
evidence, the leakage from pipes may 
have been due to the negligent fail- 
ure to close faucets, and not to any 
defect in the pipes. It was held, on 
the evidence, that the injury was 
caused by the negligence of members 
of the crew, who were libelant’s fel- 
low servants; and it appearing that 
the vessel was in no way unseaworthy, 
or lacking or defective in equipment, 
she was liable in rem only to the ex- 
tent of furnishing to libelant mainte- 
nance and proper treatment for his 
injury, and for his wages to the end 
of the voyage. The Nyack, 199 Fed. 


Bon 1s CCA T. 
60. See case infra this note. 
[a] Evidence held sufficient.—The 


Baron Napier, 249 Fed. 126, 161 CCA 
178. 


61, 
[a] 


See case infra this note. 
Evidence held sufficient to 


In accordance with the general rules, where 
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the evidence is conflicting, questions of fact are for 
the jury®* or for the trial court®® as the practice 
may be;°® and this rule has been applied to questions 
of fact relating to: 
tributory negligence ;°* 
requisition proper and suitable appliances or equip- 


Assumption of risk,®* or con- 
the duty of a seaman to 


ment;°® negligence of the ship’s master’® or own- 


of Law and 


show that deafness of steward was 
caused by exposure to cold, while at- 
tempting to obey the orders of the 
master to go ashore from icebound 
vessel and purchase and bring sup- 
plies aboard. Stewart v. U. S. Ship- 
ping Bd. Emergency Fleet Corp., 7 F. 
(2a) 676. 


62. See cases infra this note. 


[a] Evidence held sufficient to 
show that deafness suffered by a Sea- 
man was total and permanent in char- 
acter. Stewart v. U. S. Shipping Bd. 
Emergency Fleet Corp., 7 F. (2d) 676. 


[b] Evidence held insufficient to 
require finding that injuries received 
from escaping steam were of a per- 
manent nature. Alden v. U. S. Ship- 
ping Bd. Emergency Fleet Corp., 24 


EiS(@d)= 159. 
63. Generally see Admiralty §§ 
261-273; Trial [88 Cyc 1238]. 
64. See Trial [38 Cye 1511-1530]. 
65. See Admiralty § 261 et seq. 
66— Cain v. Alpha ‘SS! Corp.; 35 EF. 
(2d) 717 [aff 281 U. S. 642, 50 SCt 443, 
74 L. ed. 1086]; Howarth v. U. S 


Shipping Bd. Emergency Fleet Corp., 
24 F. (2d) 374; Grant v. U. S. Ship- 
ping Bd. Emergency Fleet Corp., 22 
F. (2d) 488; Zinnel v. U. S. Shipping 
Bd. Emergency Fleet Corp., 10 F. (2d) 
47; Coast SS. Co. v. Brady, 8 F. (2d) 
16 [certiorari den 269 U. S. 578 mem, 
46 SCt 103 mem, 70 L. ed. 421 mem]; 
Marczinak v. J. B. King Transp.. Co., 
170 App. Div. 56, 155 NYS 608; Cleve- 
land Transp. Co. v. Anderson, 31.0. 
Ops ABB 


[a] Evidence held sufficient to take 
case to jury.—Southern R. Co. v. Her- 
mans, 44 F. (2d) 366; Zinnel v. U. S. 
Shipping Bd. Emergency Fleet Corp., 
10 F. (2d) 47; Cave v. Brown & Mc- 
Cabe, Stevedores, Inc., 128 Or. 286, 274 
P7505; 


[b] Evidence held sufficient to sup- 
port finding of trial court or jury: (1) 
That a metal sheet used as a guard 
against feet slipping into revolving 
machinery was fastened only at the 
top and not at the bottom, and con- 
stituted a dangerous’ contrivance. 
The Argo, 210 Fed. 872, 127 CCA 456. 
(2) That wire sling used in unload- 
ing lumber was safe and proper ap- 
pliance. The Frank D. Stout, 276 Fed. 
382. (3) That wrench was used un- 
der order of Superior. Coast SS. Co. 
Vin BLaAGvie oat. (2a) 6s certiorari 
den 269 U. S. 578 mem, 46 SCt 103 
mem, 70 L. ed. 421 mem]. (4) Libel- 
ant was assistant engineer on re- 
spondent’s steamer. Soon after start- 
ing on a trip, the feed pump stopped 
and libelant attempted to start it, as 

had been done before, by forcing a 
piston back into the cylinder with a 
pinchbar; but it immediately flew 
back, causing the pinchbar to strike 
and injure libelant’s kead. Shortly 
after the injury the cylinders were 
opened, and the piston was found to 
be broken in two or three pieces. It 
further appeared that the pump had 
not worked well for two years, and 
that it had frequently been necessa- 
ry to start it when it stopped by ex- 


er;*! seaworthiness of the ship,‘* and the safety and 
sufficiency of appliances or equipment;‘* the pro- 


ternal means; but during that time 
the cylinders had not been opened to 
ascertain the trouble. The evidence, 
while it did not show definitely the 
defect which caused the piston to fly 
back, was sufficient to support a find- 
ing by the trial court that the defect 
existed at the time the ship left port, 
rendering her unseaworthy, and that 
respondent was negligent in not as- 
certaining and remedying it, and was 
liable for libelant’s injury. Globe SS. 
Co. v. Moss, 245 Fed. 54, 157 CCA 350 
[certiorari den 245 U. S. 663 mem, 38 
SCt 61 mem, 62 L. ed. 537 mem]. 


Right to jury trial in admiralty see 
Admiralty § 1336. 


67. Coast SS. Co. v. Brady, 8 F. 
(2d) 16 [certiorari den 269 U. S. 578 
mem, 46 SCt 103 mem, 70 L. ed. 421 
mem]; Cave v. Brown, 128 Or. 286, 
274 P 505. 


68. Southern R. Co. v. Hermans, 44 
F. (2d) 366; Russell v. Pere Mar- 
quette R. Co., 245 Mich. 624, 223 NW 
230 [certiorari den 279 U. S. 864 mem, 
49 SCt 480 mem, 73 L. ed. 1003 mem]. 


[a] Coal passer falling over jack- 
screw in passageway of car ferry.— 
Russell v. Pere Marquette R. Co., 245 
Mich. 624, 223 NW 230 [certiorari den 
279 U. S. 864 mem, 49 SCt 480 mem, 
73 L. ed. 1003 mem]. 


[b] Deck hand crushed between 
tug and tow.—Southern R. Co. v. Her- 
mans, 44 F. (2d) 366. 


69. Coast SS. Co. v. Brady, 8 F. 
(2d) 16 [certiorari den 269 U. S. 578 
mem, 46 SCt 103 mem, 70 L. ed. 421 
mem]. 


[a] Wrenches.—Coast SS. Co. v. 
Brady, 8 F. (2d) 16 [certiorari den 
269 U. S. 578 mem, 46 SCt 103 mem, 


70 L. ed. 421 mem]. 


70. Marezinak v. J. Bi King 
ria Co., 170 App. Div. 56, 155 NYS 


[a] With respect to rescue of sea- 
men fallen overboard.—Marczinak v. 
J. B. King Transp. Co., 170 App. Div. 
56, 155 NYS 608. 


71. Southern R. Co. v. Hermans, 44 
F. (2d) 366; Cleveland Transp. Co. v. 
Anderson, 31 O. C. A, 233. 


{a] In respect to furnishing suffi- 
cient men for lookout duty aboard 
Ne a cene Rea. GOmsy. Hermans, 44 

(2d) 366. 


72. Cunningham v. 
Co. nbLOOG)) Ji ieeb2s 


73. Howarth v. U. S. Shipping Bd. 
Emergency Fleet Corp., 24 F. (2d) 374; 
Grant v. U. S. Shipping Bd. Emergen- 
ey Fleet Corp., 22 F. (2d) 488; Zinnel 
v. U. S. Shipping Bd. Emergency 
Fleet Corp., 10 F. (2d) 47. 


[a] Door hook.—Howarth v. U. S. 
Shipping Bd. Emergency Fleet Corp., 
24° P2(2d) 34. 


[b] Guard rails or lines.—(1) The 
presence or absence of lines along the 
outer deck to protect seamen from 
going overboard (Zinnel v. U. 8. Ship- 
ping Bd. Emergency Fleet Corp., 10 F. 
(2d) 47), (2) and whether the absence 
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priety of an order;’4 proximate cause of the death 
and whether a seaman was assaulted 
by an officer in the course of the officer’s employ- 


or injury ;*> 


ment.?° 


[§ 720] b. Instructions. General rules’? control 
with respect to instructions to the jury in an action 
for personal injuries to a seaman.’® | 


[§ 721] ¢. Direction of Verdict.*° 
action at law for damages for personal injury to a 
seaman, there is an entire failure of proof as to the 
negligence charged, direction of a.verdict for de- 


fendant is proper.®° 


[§ 722] 9. Damages*:—a. In General. 


of such lines is a failure to exercise 
reasonable care to furnish safe place 
to work (Zinnel v. U. S. Shipping Bd. 
Emergency Fleet Corp., supra), are 
questions for the jury on conflicting 
evidence, 


[ce] Stanchions holding chain rail. 
—Grant v. U. S. Shipping Bd. Emer- 
gency Fleet Corp., 22 F. (2d) 488. 


74. Cave v. Brown & McCabe, 
Stevedores, Inc., 128 Or. 286, 274 P 
505, 507. 


“The jury were the judges as to 
whether the order of Gibson to move 
the strongback by hand was an im- 
proper order, which the result indi- 
cates was not a safe way, rather than 
by means of machinery, which was an 
indisputably safe method. In other 
words, they. were the judges of the 
fact as to whether it was a negli- 
gent order, and, while the testimony 
as to these two facts was conflicting, 
we have no right to interfere with or 
reverse the jury’s conclusion.” Cave 
v. Brown & McCabe, Stevedores, Inc., 
supra. 


75. Zinnel v. U. S. Shipping Bd. 
Emergency Fleet Corp., 10 F. (2d) 47. 


[a] Whether failure to furnish 
lines along outer deck was the proxi- 
mate cause of a Seaman’s being wash- 
ed overboard, or whether he would 
have been drowned even if such lines 
had been supplied was for the jury. 
Zinnel v. U. S. Shipping Bd. Emergen- 
cy Fleet Corp., 10 F. (2d) 47. 


76. Cain v. Alpha SS. Corp., 35 F. 
(2d) 717 [aff 281 U. S. 642, 50 SCt 443, 
74 L. ed. 1086]. 


[a] Orina private brawl.—Cain v. 
Alpha SS. Corp., 35 FE. (2d) 717 [aff 
281 U. S. 642, 50 SCt 443, 74 L. ed. 
1086]. 


77. See Trial [38 Cyc 1594-1818]. 


Right to jury trial in admiralty see 
Admiralty § 262. 


78. See cases infra this note, 


[a] Instructions held correct.—(1) 
In an action under the Federal Em- 
ployers’ Liability Act (USCA tit 45 §§ 
51-59), made applicable to seamen by 
the Jones Act, § 33 (USCA tit 46 § 
688), by a coal passer on a car ferry, 
injured by falling over a jackscrew 
left in the passageway, the refusal to 
permit the jury to consider testimo- 
ny as to the lack of light, due chiefly 
to the location of electric lights and 
shadows produced by cars and parts 
of the ship itself, on the question of 
defendant’s negligence, on the theory 
that plaintiff assumed the risk there- 
of, and instructing the jury that it 
might consider such testimony with 
reference to plaintiff’s contributory 
negligence, held not error. Russell v. 
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[§§ 719-722 


proof of some substantial harm, some incapacity for 
their ordinary work, or some expense incurred, no 
damages for alleged personal injuries should be 
awarded to seamen.*? 
allowable, the amount thereof should be such as will 
fairly compensate the seaman for his actual loss by 
“reason of the injury,** or the delay in providing 


Where damages are properly 


proper treatment,*? including as elements of damage 


Where, in an 


ity.®9 


Particular awards. 


compensation for expenses,*® loss of time,*® or earn- 
ings,*? pain and suffering,** and permanent disabil- 


° 


In applying these general 


rules,®® particular awards of damages have been held 


Without 


Pere Marquette R. Co., 245 Mich. 624, 
223 NW 230 [certiorari den 279 U.S. 
864 mem, 49 SCt 480 mem, 73 L. ed. 
1003 mem]. (2) An instruction that 
contributory negligence of the injured 
employee required damages to be pro- 
portionately diminished held proper 
(Federal Employers’ Liability Act [45 
USCA §§ 51-59]; Jones Act, § 33 [46 
USCA.§ 688]). Russell v. Pere Mar- 
quette R. Co., supra. (3) In an action 
at law by a seaman to recover dam- 
ages for personal injury, an instruc- 
tion that if the jury found plaintiff 
chargeable with contributory negli- 
gence, it was their province to make 
a proportionate reduction of the dam- 
ages found was held correct. Cricket 
SS. Co. v. Parry, 263 Fed. 523 [certio- 
rari den 252 U. S. 580 mem, 40 SCt 345 
mem, 64 L. ed. 726 mem]. 


{[b] Instructions held erroneous.— 
(1) Instructions that the seaman as- 
sumed risks necessarily incident to 
employment or which were obvious or 
known held erroneous; evidence indi- 
cating the absence of the proper tools, 
and that the seaman was obeying or- 
ders when injured (Federal Employ- 
ers’ Liability Act §§ 1, 4 [45 USCA 
§§ 51, 54]; Merchant Marine Act 1920, 
§ 33° [46 USCA § 688]). McGeorge v. 
Charles Nelson Co., 107 Cal. A. 148, 290 
P75. (2) “We are not satisfied that 
the rules applicable to the case at bar 
were made sufficiently clear to a jury 
unlearned in the law. It must be 
borne in mind that the negligence 
charged by the plaintiff, to wit, the de- 
fendant’s failure to have a proper 
lookout, was not a new or unusual 
circumstance, but characterized the 
performance of the maneuver on 
countless previous occasions when the 
deceased took part, and also that the 
risks ordinarily attendant thereon, in- 
cluding contact between the vessels 
as they approached, were obvious to 
the deceased. Hence there were 
strong reasons for a directed verdict 
for the defendant, unless it should 
appear that some unusual circum- 
stance took place or some unexpected 
danger was encountered on the occa- 
sion of the injury. We think that it 
was not made plain to the jury that 
their verdict might be in defendant’s 
favor despite the defendant’s negli- 
gence, Portions of the charge sug- 
gest that if the accident occurred be- 
cause Hermans put himself in a posi- 
tion of danger, the plaintiff could not 
recover; but if it happened because 
the captain himself failed to exercise 
reasonable care for the safety of the 
deck hand, the plaintiff was entitled 
to a verdict. The jury should have 
been explicitly told that even if they 
found negligence on the part of the 
captain, still the plaintiff could not 
recover if Hermans clearly understood 
the risks attendant upon such negli- 
gence and voluntarily assumed them.” 


reasonable, excessive, or inadequate as compensation 


Southern R. Co. v. Hermans, 44 F. 


(2d) 366, 370. 


[c] Refusal to instruct that a sub- 
ordinate officer could not administer 
discipline without express delegation 
from the’ master held not error, in a 
seaman’s action against the shipown- 
er for an assault. Cain v. Alpha SS. 
Corp., 35 F.. (2d) 717 [aff 281 U. S$: 642, 
50 SCt 443, 74 L. ed. 1086]. 


79. Generally see Trial 
1868-1932]. 


80. Elford v. Smith Transp. Co., 41 
BY" (2d) 2238: 


Sufficiency of evidence to take case 
to jury in seamen’s personal injury 
arene see supra § 719 text and note 

a]. 


Taking case from jury generally see 
Trial [38 Cyc 1532-1593]. 


81. Generally see Damages 17 C. J. 
p 699. 


82. The Queen, 40 Fed. 694. 


[a] Mere fright at being thrown 
into the water is not of itself suffi- 
cient to support a seaman’s claim for 
damages for personal injury. The 
Queen, 40 Fed. 694. 


83. The A. Heaton, 43 Fed. 592; 
The Edith Godden, 23 Fed. 43, 


[38 Cye 


84. See supra §§ 630-632, 
rac Heredia v. Davies, 12 F. (2d) 


Right to maintenance and cure see 
supra §§ 582-633. 


ned Heredia v. Davies, 12 F. (2d) 

87. The Waco, 3 F. (2d) 476, 

[a] During past period already 
spent in hospital. The Waco, 3 F. 
(2d) 476. 

[b] During future period of proba-. 


ble incapacity in connection with op- 
eration indicated as essential. The 
Waco, 3 F. (2d) 476. 


[ec] 
tain constant employment even if well 
may be considered in diminution of 
damages. The Waco, 3 F. (2d) 476. 


88. The Ubbergen, 30 F. (2d) 951; 
Heredia v. Davies, 12 F. (2d) 500 [mod 
sub nom. The Apurimac, 7 F. (2d) 
741]; Witthof v. The Fullerton, 3 Ha- 
waii Fed. 246. 


[a] Intense and long-continued 
suffering of mind and body.—Witthof 
v. The Fullerton, 3 Hawaii Fed. 246. 


Eone, Heredia v. Davies, 12 F. (2d) 
90. See supra text and notes 82-89. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Possibility of inability to ob-. 


—= 


§§ 722-728] ; 


for the death,®? or injury,®? or for pain and suffer- 


ing. 


[§ 723] b. Apportionment of Damages. 
damages are divided or apportioned because of the 
seaman’s contributory negligence,®* and where the 
case is tried before a jury,®® it is for the jury and 
not the court to apportion the damages.°°® 


Particular awards held proper under the rule as 
to apportionment of damages are given in the 


notes.°®7 
[§ 724] 10. Costs.°8 


gence. 


91. See cases infra this note, and 
generally see Death § 236. 


[a] Five thousand dollars, for 
death plus pain and suffering.—Not 
excessive. Luckenbach SS. Co. v. 
Campbell, 8 F. (2d) 223. 


[b] Not over five thousand dollars 
as pecuniary compensation.—‘‘The de- 
fendant further contends that the 
damages awarded by the jury are ex- 
cessive. Considering the ages of the 
deceased and of his mother, who was 
the sole beneficiary, the amount of the 
deceased’s earnings, their respective 
residences, and manner of life, and 
the other facts bearing upon the pe- 
cuniary loss, we are of the opinion 
that the verdict was excessive, and 
contrary to the evidence, and that the 
evidence does not support a recovery 
in excess of $5,000.” Lynott v. Great 
Lakes Transit Corp., 202 App. Div. 613, 
195 NYS 13, 19 [aff 234 N. Y. 626 mem, 
138 NE 473 mem]. 


92. See cases infra this note; and 
generally see Damages §§ 407-464. 


{a] Three hundred dollars for in- 
jury not of very serious character.— 
Proper. The Rosemary, 9 F. (2d) 980. 


{[b] Four hundred dollars for per- 
manently injured nose combined with 
pain and suffering.—Proper. Bonsa- 
lem v. Byron SS. Co., 43 F. (2d) 443. 


[c] One thousand dollars for inju- 
ry resulting in ten per cent permanent 
disability combined with pain and suf- 
fering held proper, and award of four 
hundred dollars set aside as inade- 


quate. Heredia v. Davies, 12 F. (2d) 
500. 

93. See case infra this note. 

[a] Seven hundred and fifty dol- 


lars for pain and suffering without 
other elements of damage.—Proper. 
The Ubbergen, 30 F. (2d) 951. 


Pain and suffering in connection 
with other elements of damage see su- 
pra text and notes 91 [a]. 


94. See passim supra §§ 688-694. 


95. Election of remedies under 
Jones Act see supra §§ 701, 702. 


Right to jury trial in admiralty see 


Admiralty § 262. 


96. Cricket SS. Co. v. Parry, 263 
Fed. 523 [certiorari den 252 U. S. 580 
mem, 40 SCt 345 mem, 64 L. ed. 726 
mem]. 

97. See cases infra this note. 


[a] Seventy-five hundred dollars 
for permanent injury, short of total 
disability.—‘‘The claimant was seri- 
ously and permanently injured. He 
had a life expectancy of 19 years. 
While not totally disabled, it is idle 


Where a libel by a seaman 
for injuries sustained by the negligence of the crew 
is prosecuted in good faith, libelant is entitled to 
costs,®® even in a case where he is precluded from 
recovery of damages because of contributory negli- 
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[§ 725] 11. Review.? 
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In accordance with the gen- 


eral rules,’ on appeal from the decree of an admir- 


Where 


Law. 


alty court in a seaman’s suit for personal injury, the 
findings of fact made by the lower court upon con- 
flicting evidence will not be disturbed in the absence 
of error clearly apparent. 


[§ 726] M. Lien'—1. Under General Maritime 
Under the general admiralty law of both the 
United States® and England,’ a seaman injured as 
the result of the unseaworthiness of his ship is enti- 


tled to a lien against her for damages. 


to consider a monetary consideration 
for a man who loves life, for the in- 
jury sustained, and from which he 
still suffers, and, no act of the peti- 
tioner contributing to the injury, it 
is difficult to ascertain what justice 
and right require. While the negli- 
gence of the claimant in stepping be- 
tween the dunnage load being moved 
and the hatch was not such a reckless 
disregard of security and right as to 
imply bad faith, and tantamount to 
‘magna culpa’ of the civil law, it was 
a greater want of care than is implied’ 
by ‘ordinary negligence.’ All of the 
circumstances considered, I think $7,- 
500 should be awarded.” Crosby 
Hieertee, Inec.’s Pet., 31 F. (2d) 1004, 
1 r 


[b] Sixty-five hundred dollars for 
total deafness.—In view of the con- 
tributory negligence of a steward in 
not properly clothing himself for a 
trip from an icebound vessel to the 
shore for provisions, and in view of 
the negligence of the master in sail- 
ing with insufficient provisions and 
thereby necessitating the trip to shore 
for additional supplies, decrease in 
earning power and inability to con- 
tinue as chief steward, sixty-five hun- 
dred dollars damages for total loss of 
hearing was held proper. Stewart v. 
U. S. Shipping Bd. Emergency Fleet 
Corps, ole €2a) 676; 


[c] Three thousand dollars for 
loss of eye.—‘“It would be a perver- 
sion of the law to allow full recovery 
to an engineer who was guilty of a 
positive neglect of duty by failing to 
either supply a temporary equivalent 
for the missing part, such as a piece 
of wire or cord, or by failing to make 
a proper report and requisition for 
the missing chain either before or 
during the voyage. . y con- 
clusion, therefore, is that. the quan- 
tum should be allowed as in case of 
divided liability for the injury, and 
in view of the permanent partial char- 
acter of the injury, which deprives the 
libelant, who is an engineer, of one 
eye, a decree of $3,000 may be enter- 
ed.” Stewart v. U. S., 25 F. (2d) 869, 
870. 


{d] Twelve hundred dollars for 
lameness curable by operation, where 
the total damage was twenty-four 
hundred dollars and the seaman’s con- 
tributory negligence reduced amount 


recoverable by one-half. The Waco, 
3 F. (2d) 476. 

98. Generally see Po nie §§ 
827-849; Costs 15 C. 

99. The Wanderer, * Ake 140. 


1. The Wanderer, supra. 


2. In actions at law generally see 
Appeal and Error 3 C. J. p 256 et seq. 


[§ 727] 2. Under Jones Act. 
libel is brought under the so-called “new rules” made 
applicable by the Jones Act,® no lien for damages lies 
against the ship.® 


[§ 728] 3. Under State Statutes. 


Where an action or 


State statutes 


3. See Admiralty § 314. 
4 Maritime Inv. Co. v. Hanos, 184 
Fed. 596, 106 CCA 576. 


[a] Cause of boiler explosion.— 
Maritime Inv. Co. v. Hanos, 184 Fed. 
596, 106 CCA 576. 

5. Cross references: 

Seaman’s lien for: 


Lay or share of earnings see supra 
§§ 578-581. 


Wages see supra §§ 486-547. 
What law governs see supra § 15. 


6. The Osceola, 189 U. S. 158, 23 
SCt 483, 47 L. ed. 760; The Navarino, 


7 FE. (2d) 748; The Imperator, 288 
Fed. 372. 
7 The Navarino, 7 F. (2d) 1748; 


The Imperator, 288 Fed. 372. 
8. See supra §§ 640, 701. 


9. Plamals v. The Pinar Del Rio, 
2ut Oe Sissi; 485 SCl 45 7 i2us cede 
827 [aff 16 F. (2d) 984]; The John 
Sherwin, 24 F. (2d) 710. 


“No maritime lien is conferred by 
the Jones Act.” (The John Sherwin, 
24 F. (2d) 710. 


_“To subject vessels during all the 
time allowed by the statute of limita- 
tions to secret liens to secure undis- 
closed and unlimited claims for per- 
sonal injuries by every seaman who 
may have suffered injury thereon 
would be a very serious burden. One 
desiring to purchase, for example, 
could only guess vaguely concerning. 
the value. ‘An act to provide for the 
promotion and maintenance of the 
American merchant marine’ ought not 
to be so construed in the absence of 
compelling language.” Plamals vy. 
The Pinar Del Rio, 277 U. S. 151, 48 
SCt 457, 458, 72 L. ed. 827, 


“To grant the right to sue in admir- 
alty does not confer a maritime lien 
as appurtenant to the right. A lien 
grows out of a proprietary right; it 
is jus in re, and is stricti juris, as has 
been often held. No words can be 
pointed out in the Jones Act directly 
or indirectly conferring a lien. The 
section invoked gives a seaman ‘his 
election’ to ‘maintain an action for 
damages at law,’ and ‘in such action 
all statutes of the United States mod- 
ifying or extending the common-law 
right or remedy in cases of personal 
injury to railway employees shall ap- 
ply.’ It would be a rather gross form 
of judicial legislation to find in such 
words the grant of a jus inre; the res 
being the ship on which the cause of 
action arose. We therefore hold that, 
because no lien exists, even as against 
a vessel of the United States, by rea- 
son of the matters proven herein, 
there is no lien against this British 
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giving a lien for damages arising from personal in- 
jury,’° have been held not to confer a lien against 
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[§§ 728-733 


the ship upon the representative of a deceased sea- 
man suing in admiralty for his wrongful death.*? 


XIV. LOSS OF CLOTHING AND EFFECTS’ 


[§ 729] A. Forfeiture as Disciplinary Measure.** 
In cases of an aggravated character, a seaman may 
forfeit his clothing and effects on board ship as 
punishment for misconduct.1* But misconduct will 
not be so punished, unless the offense was continued 
or repeated,!® or if occurring but once was of a high- 
ly aggravated character.+® 


Desertion. Under a statute providing in one sec- 
tion that a seaman failing to render himself on board 
or deserting after rendering himself aboard and be- 
fore the vessel proceeds to sea shall forfeit a speci- 
fied sum, and in another section that a seaman de- 
serting after commencement of the voyage shall for- 
feit wages and all his effects,1" a seaman failing to 
render himself on board,t® or deserting after ren- 
dering himself aboard and before the vessel proceeds 
to sea,t® does not thereby forfeit his effects, and the 
ship is liable for their value, if lost,?° and trover will 
he for recovery.?+ 


[§ 730] B. Damages for Loss or Detention—1. In 
General. Seamen may recover damages for tem- 
porary and unjustifiable deprivation of clothing,” 
for wrongful and permanent conversion of their ef- 
fects,?* or for loss and destruction of effects through 


fault of defendant.?* But a seaman cannot recover 


where reasonable care has been exercised in an at- 
tempt to return his effects to him.?® 


[§ 731] 2. Persons and Property Liable—a. Mas- 
ter. A shipmaster who without necessity detains or 
causes the seaman to lose his effects is liable there- 
for,?* and if he detain him in eustody until his ef- 
fects on board are lost or stolen, he is answerable 
for their value.** 


[§ 732] b. Ship.28 The ship may be held liable 
for the conversion of a seaman’s effects.*? 


[§ 733] c. Owner. To render the shipowner lia- 
ble in damages for the loss of a seaman’s effect it 
must appear that the owner failed in his duty toward 
the seaman,*®® and that such failure was the proxi- 
mate cause of the loss.*? If the master wrongfully 
detains clothing of a seaman, the owner is not liable, 
unless he has ratified the act or upon demand has 
refused to deliver them,*? nor will he be liable, where 
there is no evidence to show that the goods were de- 
tained on board.?° 


Where seaman was arrested in foreign port with- 
out the instigation of the master, and his effects 
were lost, the shipowner is not, hable, in the absence 
of negligence.** 


327, 1 Lowell 289; Hayes v. The J. 


vessel. Wherefore. the decree dis- 21. Cotel v. Hilliard, 4 Mass. 664. 

missing the libel was right.” The 29, “Tordantv. Williameetoen Cac lL. Wickwire, 11 F. Cas. No. 6,262. 
Pinar Del Rio, 16 F. (2d) 984, 986 | yo" 7 598 1 Curt. 69. 27. Jay v. Almy, 13 F. Cas. No. 
Leertiorari den 274 U. S.'733 mem, 47 7,236. 1 Woodb. & M. 262 

SCt 766 mem, 71 L. ed. 1330 mem, [a] While in jail.—Where seamen Satine 2 ep a 


and aff 277 'U. S. 151, 48 SCt 457, 72 


imprisoned ashore in a foreign jail 28. 


Lien see infra § 735. 


L. ed. 827]. 


fa] Death action.—‘‘The conten- 
tion that section 33 of the Marine Act, 
1920 (Comp. St. § 8337a), is a surviv- 
al statute that includes suits in rem 
cannot obtain. The saving clause of 
section 24 and section 256, Judicial 
Code (Comp. St. §§ 991, 1233), does 
not include suits in rem.” The Pres- 
ident Madison, 17 F. (2d) 526, 527. 

16. See statutory provisions. 


11. The President Madison, 17 F. 
(2d) 526. 

12. Loss of clothing as item of 
damage in action for: 


Maltreatment see infra § 781 text and 
note 11 [a]. 


Wrongful discharge see supra § 104 
text and note 65. 


13. Discipline and punishment gen- 
erally see infra §§ 736-786. 

Forfeiture of wages for misconduct 
see supra §§ 238-313. 


14. Panama R. Co. v. Johnson, 289 
Fed. 964 [aff 264 U. S. 375, 44 SCt 391, 
68 L. ed. 748]. 


Forfeiture for desertion see infra 
text and notes 17-21. 


15. The Maria, 16 F. Cas. No. 9,074, 
Blatchf. & H. 331. 


16. The Maria, supra. 
17. See statutory provisions. 


18. Smith v. The Utica, 22 F. Cas. 
No. 13,123. 
19. Cotel v. Hilliard, 4 Mass. 664. 


20. Smith v. The Utica, 22 F, Cas. 
No. 13,1238. 


and forced to sleep on flagstones, had 
only the working clothes they wore 
when arrested at the master’s instiga- 
tion, and during eight days that the 
ship was in port the master wrong- 
fully detained their clothes on the 
ship, they were entitled to special 
damages arising from such detention, 
Jordan v. Williams, 13 F. Cas. No. 
YAS, sl sCiuberts 38 


23. Jordan v. Williams, supra; 
eyaith v. The Utica, 22 F. Cas. No. 13,- 
123. 

[a] Sailing away with clothing of 
seamen left ashore in foreign jail.— 
Jordan v. Williams, 13 F. Cas. No. 
i523, 1 Curt: 69; 


Right of wrongfully discharged 
seaman to recover damages for loss 
of clothing detained by master see 
supra § 104 text and note 65. 


24. Patton-Tully Transp. Co. v. 
Turner, 269 Fed. 334. 


[a] Explosion destroying ship to- 
gether with seaman’s effects and re- 
sulting from causes for which the 
owner was legally responsible. Pat- 
ton-Tully Transp. Co. v. Turner, 269 
Fed. 334. 


25. Highland v. Harriet C. Kerlin, 
41 Fed. 222; The Lizzie M. Dunn, 30 
Fed. 927. But see Callon v. Williams, 
4 FF. Cas. No. 2,324, 2 Lowell 1 (hold- 
ing that where the master sent the 
clothes of a seaman, who was left in 
a hospital at a foreign port, to the 
consul’s office, and the evidence did 
not show that the seaman received 
them, he could recover their value of 
the shipowner). 


26. The Eldorado, 8 F. Cas. No. 4,- 


29. Smith v. The Utica, 22 F. Cas. 
Nore i3sze3: 


30. Razukas v. New York 
Rock Co., 252° Fed. 311: 


[a] Tllustration.—In an action by 
the captain of a scow for loss of 
household goods and clothing when 
the scow capsized in a storm, the em- 
ployer could not be held liable for 
negligence in loading or navigating 
the scow, when at the time of the 
accident neither the tug towing the 
scow nor the owner were acting on 
defendant’s behalf, but on behalf of 
the charterer, and where a claim of 
original unseaworthiness was not sus- 
tained by the evidence, there was no 
ground for holding the owner liable. 
Razukas v. New York Trap Rock Co., 
252 Fed. 311. 


31. Razukas v. New York Trap 
Rock Co., 252 Fed. 311. 


fa] Absence of lifeboats and life 
preservers aboard a scow may have 
made her unseaworthy, but as the ab- 
sence of these safeguards in no way 
contributed to the ecapsizing of the 
scow which caused the loss of libel- 
ant’s clothing and household goods, 
it was not ground for holding the 
shipowner liable. Razukas v. New 
York Trap Rock Co., 252 Fed. 211. 


32. The Hibernia, 12 F. Cas. No. 
6,455, 1 Sprague 78. 


33. Nevitt v. Clarke, 18 F. Cas. No. 
10,138, Olcott 316. 


34. Johnson v. Blanchard, 7 Fed. 
597; Richards v. Pacific Mail SS. Co., 
20 F. Cas. No. 11,793, 5 Sawy. 252. 


Trap 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 733-737] 


On sale of seaman’s effects at auction it has been 
held that in the absence of negligence or bad faith 
the shipowner is liable only for the amount realized 


from such sale.?® 
[§ 734] 3. Proceedings. 


The burden of proof 
rests upon libelant suing a shipowner for the loss 
of his effects to show that the owner failed in some 


SEAMEN 
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of duty was the proximate cause of the loss,*” and 
the nature and extent of the loss.*® 


[§ 735] 4. Lien.?° 


A seaman who without fault 


on his part has lost his effects on the sale of the ship 


liens.*? 


way in his duty to libelant,?® and that such breach 


is entitled to a lien against her for their value,*® on 
a parity with wage liens,*! and prior to supply 


XV. DISCIPLINE, PUNISHMENT, AND MALTREATMENT OF SEAMAN*? 


[§ 736] A. In General. 


pline.*# 


35. Antone v. Hicks, 1 F. Cas. No. 
493, 2 Lowell 383. 


[a] Seaman separated from his 
ship by no fault of his, and the mas- 
ter sold his effects at auction. An- 
HOne mV THicks, 1) B. Cas, INO. (493) 02 
Lowell 383. 


36. Razukas v. New York Trap 
Rock Co., 252 Med: 311. 


[a] Evidence held insufficient to 
prove claim of original unseaworthi- 
ness.—Razukas v. New York Trap 
Rock Co., 252 Fed. 311. 


37. Razukas v. New York Trap 
Rock Co., 252 Fed. 311. 


{a] Bvidence held insufficient to 
prove breach of duty by owner was 
cause of loss.—Razukas v. New York 
Trap Rock Co., 252 Fed. 311. 


38. Latty. v. Emergency Fleet 
Corp., 279 Fed. 752. 


[a] Evidence held insufficient to 
show what personal effects of a mem- 
ber of a ship’s crew were not returned 
to him, after release from confinement 
ashore for insubordination. Latty v. 
Emergency Fleet Corp., 279 Fed. 752. 


39. Liability of ship for loss see 
supra § 732. 


40. The Washington, 296 Fed. 158. 


[a] Canteenman.—‘“The precise 
point involved appears to be novel, 
but in view of the recognized status 
of the canteenman, of his necessity, 
of the peculiar character of his posi- 
tion, of the nature and extent of his 
equipment, an absolute essential in 
order that he may properly function, 
it would seem that he should be pro- 
tected against loss, as is any other 
member of the crew protected against 
loss of his belongings, by his right to 
lien as for wages.’”’ The Washington, 
296 Fed. 158, 167. 


41. The Washington, 296 Fed. 158, 
167. 


“Such lien is on an equal basis with 
a wage lien, on the same theory that 
a seaman is entitled to have his per- 
sonal property preserved and to an 
allowance therefor when it is lost.” 
The Washington, supra. 


Priority of wage liens generally 
see supra §§ 514-535. 


42. The Washington, 296 Fed. 158. 
43. Criminal liability for: 


Maltreatment of crew generally see 
infra §§ 861-866. 


The authorities of a ship 
may lawfully use such force against a seaman as 
may be necessary for the preservation of disci- 
But where there is no issue as to preserva- 
tion of discipline, it is unlawful for the ship’s of- 
ficers to assault and beat a seaman.*® 


Seaman who has not signed articles is not subject 
to penalties under statutes regulating breaches of 
discipline by seamen who have shipped under ar- 
ticles,#® but is subject to regulations applicable un- 


be punished.*® 


General. 


Flogging see infra § 831. 

Forcing seamen on shore or leaving 
them behind see infra §§ 832-838. 

Shanghaiing see infra § 882. 


Personal injuries in general see su- 
pra §§ 634-728. 


Right to discharge for ill treatment 
see supra § 5 


44. Pendergrast v. Lampman, 19 F. 
Cas. No. 10,919, Deady 54; Pasquoin 
v. The David Evans, 3 Hawaii Fed. 
612 [aff 187 Fed. 775, 109 CCA 623]. 
And see passim infra §§ 737-763. 


[a] When one of the crew resists 
person in authority over him, while 
in the discharge of his duty, the lat- 
ter may lawfully use sufficient force 
to overcome such resistance. Pender- 
grast v. Lampman, 19 F. Cas. No. 10,- 
919, Deady 54. 


Right and duties of particular offi- 
cers see infra §§ 737-744. 


45. Dodge v. Hempstead, 2 Hawaii 
18. 


[a] Beating for failure to catch 
a whale.—Where the third mate on 
a whaler had been unable to catch any 
whales, and the first mate taunted 
him with lack of skill, and on the 
third mate’s replying in vigorous sea 
language the first mate struck him 
and in the course of an ensuing fight 
beat him until stopped by the mas- 
ter, there.could be no defense of as- 
sault to preserve discipline, and the 
first mate was wholly unjustified in 
his conduct. Dodge v. Hempstead, 2 
Hawaii 18. 


Damages: for: 


Assault generally see infra § 772 and 
supra § 697. 


Excessive punishment see infra § 771. 


46. Jameson vy. The Regulus, 13 F. 
Cas. No. 7,198, 1 Pet. Adm. 212. 


47. Jameson v. The Regulus, su- 
pra. 


“The seaman not under articles, 
partakes in none of the regulations, 
nor is he subject to the penalties or 
forfeitures, directed therein. ‘And 
such seamen or mariner, not having 
signed such contract, shall not be 
bound by the regulations, nor subject 
to the penalties and forfeitures con- 
tained in this act.’ Act for Regula- 
tion of Seamen, § 1. Hereby, prop- 
erly excluding, one whose contract is 
not made under the act; and of course 
making that law no part of the terms 


der the general maritime law.** 


For mere incompetence, a seaman cannot lawfully 


For misconduct unconnected with his duties as a 
seaman punishment should not be inflicted by the 
ship’s authorities.*® 


[§ 737] B. Rights and Duties of Master®°°—1. In 
It is the right®+ and duty®? of the master 
to maintain discipline aboard ship. The authority 


of his agreement. But he is not out- 
lawed, and left without any control; 
he is, on the contrary, governed by 
the laws existing independent of our 
act; and is precisely in the situation 
he would have been, if our law had 
never been made. If the statute had 
in express words abolished the com- 
mon law, and made contrary provi- 
sions, this doctrine would not apply. 
But this is not the question in the 
present case. The mariner is there- 
fore subject to all penalties and for- 
feitures, incurred under the maritime 
laws pre-existent to the act of con- 
gress, and, where not contradicted, 
now in being, and concurrent there- 
with; though the master is subject to 
a penalty, for shipping the mariner, 
without his signing the ship’s arti- 
cles.” Jameson v. The Regulus, 13 F. 
Cas. No. 7,198, 1 Pet. Adm. 212. 


48. The Lizzie Burrill, 115 Fed. 
1015; Payne vy. Allen, 19 F. Cas. No. 
10,855, 1 Sprague 304. But see Forbes 
v. Parsons, 9 F. Cas. No. 4,929, Crabbe 
283 (holding that a person who, ship- 
ping as cook, it unwilling or unable 
to do his duty, and keeps the galley 
in a filthy condition, may be pun- 
ished). 


[a] Incompetency to perform the 
duties of the station for which an 
officer or seaman has shipped is no 
justification for the infliction of pun- 
ishment. Payne v. Allen, 19 F. Cas. 
No. 10,855, 1 Sprague 304. 


. 49, “Banes: v. uittle, 2 bY Cash No: 
839, 1 Ware 520; Fuller v. Colby, 9 
KF. Cas. No. 5,149, 3 Woodb. & M. 1. 


Not ground for corporal punish- 
ment see infra § 748. 


50. Generally see Shipping [36 Cyc 
123-150). 5 z 


51. Thompson v. The Stacey 
Clarke, 54 Fed. 533; Anderson v. 
Ross, 1 EE. Cas. No. 361, 2: Sawy. 92; 
Jordan v. Williams, 13 F. Cas. No. 7,- 
Hac, wl Curt. 69: 


power to punish see infra §§ 738— 


52. Latty v. Emergency Fleet 
Corp., 279 Fed. 752; The Marion Chil- 
cott, 95 Fed. 688; Anderson v. Ross, 
1 ¥. Cas. No. 361, 2 Sawy. 91; Jordan 
v. Williams, 13 F. Cas. No. 7,528, 1 


Curt. 69. 


Duty to afford seamen good usage 
and to protect them from ill usage 
see infra §§ 741, 742. 
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of the master over his crew while the ship is on the 
high seas is absolute,°* supreme,°* and exclusive.°® 
The power of the master is, however, of a more qual- 
ified sort when the ship is in port,®°® and still less 


when he is ashore.®? 
Duty to obey master.®® 


Anderson v. Ross, 1 F. Cas. 
No. 361, 2 Sawy. 91;°°Uy 'S. v. Smith, 

» Cas, No. 16,345, 3 Wash..C. C. 
525; Buddington v. Smith, 13 Conn. 
334, 335, 383 AmD 407. 


“The mariners of a ship at sea are 
at a distance from all the ordinary 
restraints of government, and of 
course, must be subjected to other 
rules of discipline than those who 
are under more immediate accounta- 
bility to law. The master, therefore, 
is invested with absolute authority; 
or, at least, a power as great as that 
of a master over his apprentice, or a 
parent over his child.” Buddington 
v. Smith, supra. 


[a] Necessities of the service re- 
quire a promptness of action in emer- 
gencies that excludes the possibility 
of acting under the deliberate direc- 
tion of several minds, and the law 
therefore, finding it necessary to in- 
vest the captain with a dictatorship 
to meet emergencies, to preserve uni- 
formity of government, very prop- 
erly gives him the entire authority 
or command, in all cases; but it en- 
joins on him the moderate and pru- 
dent use of his authority, and holds 
him strictly responsible for the abuse 
of his high powers. Butler v. Mc- 
Clellan, 4 F. Cas. No. 2,242, 1 Ware 
220. 

54, 

Zee 

“The master of a’ vessel holds a 
station, the responsibility of which 
thas hardly a parallel in any other 
situation of civil life. He has to gov- 
ern in good order a little world, and 
that too, under the most trying cir- 
cumstances, and in the midst of ter- 
rible dangers. Upon his judgment, 
prudence, skill and courage, often de- 
pends not only the safety of the ves- 
sel and cargo, but the lives of all on 
board; and therefore, the law has 
clothed him with large authority and 
discretion in the command of his 
crew. The necessities of the case re- 
quire that one mind, and not several, 
should both order and be responsible 
for the direction of affairs, and hence, 
he is invested with supreme authority 
over his crew.” Clark v. Jagger, su- 
pra. 


55. Butler v. McClellan, 4 F. Cas. 
No. 2,242, 1 Ware 220, 222. 


“By the maritime law, the captain 
has all the authority of command on 
board the vessel.” Butler v. McClel- 
lan, supra. 


Delegation to subordinate officers 
see infra § 743. 


56. Buddington v. Smith, 13 Conn. 
334, 383 AmD 407. 


57. Buddington v. Smith, supra. 


“The power is a high power, but 
seems to be absolutely necessary for 
the protection of the lives and prop- 
erty entrusted to the master of a 
vessel, while the mariners are re- 
moved from all ordinary restraints. 
But when the ship is in port, there 
is much less necessity for the exer- 
cise of this authority; and still less 


Clark v. Jagger, 1 Hawaii 208, 


Both officers®® and com- 
mon seamen®® are obligated to obey the master’s law- 
ful orders, in all matters pertaining to the govern- 
ment,°1 business,°? and navigation®*® of the ship.®* 


SEAMEN 


ence,®® 


[§§ 737-738 


But if the master issues an unlawful order, the offi- 
cers or common seamen may legally refuse obedi- 


[§ 738] 2. Power To Punish—a. In General. The 


master has the right to use any means necessary to 


for the exercise of this authority on 
shore, especially in a civilized coun- 
try. The master of a vessel is, and 
must be, the commander on board; 
but on shore, he becomes weak as 
other men.” Buddington v. Smith, 13 
Conn. 334, 336, 38 AmD 407. 


58. Obedience to subordinate of- 
ficer see infra §§ 743, 744. 


Seamen’s duty to obey orders gen- 
erally see supra § 110. 


59. Butler v. McClellan, 4 F. Cas. 
No. 2,242, 1 Ware 220; Morris v. 
Cornell; yi Wee (Calsaat NOwe oO Scoen oL 
Sprague 62; Edwards v. Stott, 1 Ha- 
waii 324. 


“The inferior officers as well as 
the common seamen are bound to 
obey his orders.” Butler v. McClel- 
Hee 4 F. Cas. No. 2,242, 1 Ware 219, 
222, 


[a] Second mate.—Morris v. Cor- 
neu, 17 F. Cas. No. 9,829, 1 Sprague 
62. 


Officer aS a seaman see passim su- 
pra § 2 text. 


60. The John and Winthrop, 182 
Fed. 380, 106 CCA 1; Butler v. Mc- 
Clellan, 4 F. Cas. No. 2,242, 1 Ware 
220; Thompson vy. Hermann, 47 Wis. 
602, 3. NW 579, 32 AmR 784, 


61. Clark vy. Jagger, 1 Hawaii 208. 
62. Clark v. Jagger, supra. 
63. Clark v. Jagger, supra. 
64. Seamen’s duty to obey orders 


in general see supra § 110. 


65. Foye v. Leckie, 9 F. Cas. No. 
5,023, 1 Sprague 210; The Mary Ann, 
16 F. Cas, No. 9,194, Abb. Adm. 270; 
U.S) Vawvinn; 28). Cas, Now 16, 739a, 
Brunn. Col. Cas. 519; Frost v. Ham- 
matt, 11 Pick. (Mass.) 70. 


[a] Order demeaning officer.— 
Where the second mate was ordered 
to slush the masts and take in light 
sails, work unsuited to an able sea- 
man and a fortiori beneath the dig- 
nity of an officer, and it appeared 
that the order was not given as the 
result of Some necessity for his do- 
ing such work, but merely as an un- 
justified form of punishment, the sec- 
ond mate was within his legal rights 
in refusing to Obey the master’s or- 


der. Foye v. Leckie, 9 F. Cas. No. 
5,023, 1 Sprague 210. 

8s, The Stacey Clarke, 54 Fed. 
533. 

67. .U. (Si—Morris, v.. U. Si; °3" EB. 


(2d) 588; The Stacey Clarke, 54 Fed. 
533; .Butler v. McClellan, 4 F. Cas. 
No, 2,242, 1 Ware 219; U.S. v. Alden, 
2 


UO, tS. Vv. wiarriman,)264 b Cas. NO. 
5,311, 1 Hughes 525; U.S. v. Hunt, 
6 F. Cas. No. 15,423, 2 Story 120; 
U. S. v. Smith, 27 F. Cas. No. 16,345, 
3 Wash. 525; Wilson v. The Mary, 
30 F. Cas. No. 17,8238, Gilp. 31. 


Conn.—Buddington v. Smith, 
Conn, 3338, 33 AmD 407. 


Hawaii.—Edwards v. Stott, 1 Ha- 
waii 324; Clark v. Jagger, 1 Hawaii 


24 F. Cas. No. 14,427, 1 Sprague 95; 
1 
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enforce discipline,®® and to inflict punishment upon 
the members of his crew.°* 
of punishment is not unlimited,°® and should be ex- 
ercised only for reasonable cause.®® 


But the master’s power 
It should be 


208. 


Ge anh ae v. Smith, 15 Mass. 


nae Y.—Brown v. Howard, 14 Johns. 


ae C.—Flemming v. Ball, 1S. ¢: 


“In case of disobedience, disre- 
spectful, or disorderly conduct, he 
may lawfully correct those under his 
command in a reaSonable manner; 
his authority in this respect being 
analogous to that of a parent over 
his child, or of a master over his 
apprentice or scholar. Such an au- 
thority is absolutely necessary to the 
safety of the ship, and of the lives 
of the persons on board.” Edwards 
v. Stott, 1 Hawaii 324, 328. 


[a] Object of granting this au- 
thority to the master is to enable 
him to maintain his command and 
to preserve discipline and subordina- 
tion on board his vessel; and to do 
this, he must have the power to en- 
force habits of obedience and a re- 
spectful demeanor of the crew toward 
himself. Butler v. McClellan, 4 F. 
Cas. No. 2,242, 1 Ware 219. 


{[b]. Second mate, rightfully dis- 
placed from his position, is bound to 
perform other duty, and, upon his 
refusal to do so, may be punished 
for disobedience. Morris v. Cornell, 
17 F. Cas. No. 9,829, 1 Sprague 62. 


[c] Minor placed aboard ship by 
his father to improve his health, and 
to learn navigation, is subject to the 
discipline and punishment of an or- 
dinary seaman, although a person of 
refinement and gentle breeding. 
Gould v. Christianson, 10 F. Cas. No. 
5,636, Blatchf. & H. 507. 


[d] Foreign seamen on board 
American ships are as much subject 
to punishment for disobedience or 
violence as Americans, and are alike 
to be protected and redressed on 
their return home. U.S. v. Peterson, 
ai ae Cas. No. 16,037, 1 Woodb. & 


68. U. S. v. Freeman, 25 F. Cas. 
No. 15,162, 4 Mason 505. 


69. Morris v. Cornell, 
No. 9,829, 1 Sprague 62; 
Freeman, 25 EF. Cas. No. 
Mason 505. 


[a] Purposes of voyage.—The 
power to punish is given only for 
the purposes of the voyage, as a 
means of accomplishing its object, by 
preventing the recurrence of those 
offenses which interfere with, or may 
defeat, the successful prosecution of 
the enterprise. Payne vy. Allen, 19 
F. Cas. No. 10,855, 1 Sprague 304. 


[b] When punishment is inflicted 
because of personal prejudice, ca- 
price, or dislike, or from the master’s 
gross and vindictive passions, the 
law will not uphold the master’s ex- 
ercise of his power of punishment. 
U._S._ v. «Freeman, 25 «EB. Gas. No. 
15,162, 4 Mason 505. 


TPA Cas: 
Ue Ss ave 
15,162, 4 
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§§ 738-743] 


administered in a proper manner,’° and its exercise 
will be condemned by the courts prhere administered 
in an arbitrary,"* oppressive,’? or revengeful’® 
way,’* or where excessive in nature or degree.’® 


[§ 739] b. For Past Offenses. The master’s power 
to punish a seaman’® includes the right to inflict 
punishment for past offenses.** 


[§ 740] c. Investigation before Punishment.’® 
Where reasonable doubt exists as to the, seaman’s 
guilt and the circumstances permit, the master 
should make a reasonable investigation of the facts 
before inflicting punishment,’® as with respect to a 
past offense.®° 


[§ 741] 3. Duty To Provide Good Treatment and 
To Protect Seamen from Ill Usage—a. In General. 
There is an implied contractual obligation on the 
part of the master of a ship to provide seamen with 
good treatment,®! and to protect them from ill us- 
age.®? 


[§ 742] b. Protection from Subordinate Officers. 
It is the duty of the master to protect seamen from 


70. Cushman v. Ryan, 6 F. Cas..| 915 
No. 3,515, 1 Story 91; Fuller v. Colby, | No. 
9 Ce Cas. No. 5,149, 3 Woodb. & 
aA a i 


12,806, 


SEAMEN 


Shorey v. Rennell, 
1 Sprague 407; 
meister v. ‘Seyer, 2 Hawaii 255. 
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abuse at the hands of his subordinate officers.®? 


[§ 743] C. Authority of Subordinate Officers—1. 
When Master Aboard.** The ship’s officers, inferior 
in rank to the master, are entitled to obedience of 
the seamen.®> But ordinarily when the master is 
aboard the ship, he has the sole authority to au- 
thorize punishment of a seaman,®® and he cannot 
delegate to an inferior officer general authority to in- 
flict punishment.“ Nor can an inferior officer inflict 
punishment on his own authority under ordinary cir- 
cumstances.*® If the circumstances are not urgent 
and imperative, it is the duty of the mate,®® and of 
other officers,®® to consult the master before inflict- 
ing punishment. But where the circumstances are 
such that the necessities of the ship require it, an 
inferior officer may lawfully punish a seaman, even 
though the master is aboard,®? and at hand.°? 


Where master condones misconduct of seaman in 
his presence, an inferior officer has no right to inflict 
punishment therefor.?* 


For a past offense an inferior officer cannot law- 
fully punish a seaman.°# 
22 EF. Cas. | No. 15,311, 1 Hughes 525. 
Burr- 87. U.S. v. Harriman, supra. 
Murray v. White, 9 Fed. 562; 


71. U. S. v. Freeman, 
No. 15,162, 4 Mason 505. 


72. Edwards v. Stott, 1 Hawaii 
324; Clark v. Jagger, 1 Hawaii 208; 
Whitten v. Chester, 2 NYCityCt 4. 


73. U. S..v. Freeman, 25 F. -Cas. 
No. 15, 162, 4 Mason 505. 


74. Damages for: 


25 FE. Cas. 


“Excessive punishment generally see 


infra § 771. 

Unjustifiable assault see infra § 772. 
75. See infra §§ 745-763. 
76. See supra § 738. 


ck Ws SNe recman, 25. Cas. 
No, 15,162, 4 Mason 505; Lamb v. 
Burnett, 1 Cromp. & J. 291, 148 Re- 
print 1430. 


78. Confinement aboard ship pend- 
ing investigation see infra § 753 text 
and note 64. 


79. Sheridan v. Furbur, sae F. Cas. 
No, 12,761, Blatchf. & H. 3. 


[a] Flogging without a aera ee 
The master is liable in damages for 
flogging a seaman without a hear- 
ing, for disobeying orders, where the 
seaman acted in good faith. Sher- 
idan v. Furbur, 21 F. Cas. No. 12,761, 
Blatchf. & H. 423. 


g0. Schelter v. York, 21 F. Cas. 
No. 12,446, Crabbe 449; Shorey v. 
Rennell, 22 F. Cas. No. 12,806, 1 
Sprague 407; Murray v. Moutrie, 6 
CRP 474), 25 ECL 530, 172 Reprint 
1324. 


81. The John and Winthrop, 
Fed. 380, 106 CCA: 1. 


[a] Damages for breach of con- 
tract denied because the seamen’s 
disobedience justified the alleged ill 
usage to which they were subjected. 
The John and Winthrop, 182 Fed. 380, 
106 CCA 1. 


82. The John and Winthrop, 
Fed. 380, 106 CCA 1. 


By subordinate officers see infra § 
742. 

83. The John and Winthrop, 182 
Fed. 380, 106 CCA 1; The Marion 
Chilcott, 95 Fed. 688; Anderson v. 
Ross, 1 F. Cas. No. 361, 2 Sawy. 
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“It is a great mistake to suppose 
that the master has performed his 
whole duty, when he abstains from 
personal wrongs to the men. They 
have a right to his protection against 
illegal violence from his officers, and 
he is bound to hear their complaints, 
and prevent a repetition of their 
wrongs.” Shorey v. Rennell, 22 F. 
Cas. No. 12,806, 1 Sprague 407, 409. 


“The law arms the master with 
absolute authority, but it charges 
him with corresponding responsibil- 
ities. He is sustained with a high 
hand, in all measures necessary to 
control disorder and enforce obedi- 
ence from the crew. He has a sim- 
ilar authority and a like duty when 
it is necessary to protect the crew 
from the brutality of officers. What 
he permits he is therefore justly con- 
sidered to commit; and he permits 
that which he does not, by a prompt 
and energetic exercise of his author- 
ity, prevent.’ Anderson v. Ross, 1 
F. Cas. No. 361, 2 Sawy. 91, 


[a] Failure to use every reason- 
able and possible means to stop a 
second mate from unjustifiably as- 
saulting a seaman was a breach of 
duty by the master giving the sea- 
man right to damages, even though 
the master did take some action to 
stop the abuse. Anderson vy. Ross, 
1 F. Cast No. 361, 2 Sawy. 91. 


Liability in damages for breach of 
duty of: 


Master see infra § 768. 
Ship and owner see infra § 767. 


Joint liability of ship, owner and 
master see infra § 770. 


84. Master’s duty to protect sea- 
men from unjustifiable assault by 
subordinate officers see supra § 742. 


85. Sheridan v. Furbur, 21 F. Cas. 
No. 12,761, Blatchf. & H. 423. 


[a] Ship’s carpenter ranks with 
an ordinary seaman, and cannot dis- 
obey the orders of the second mate, 
and general orders from one officer 
will not excuse his disobedience of 
specific orders of another officer. 
Sheridan v. Furbur, 21 F. Cas. No. 12,- 
761, Blatchf. & H. 423, 


86. U. S. v. Harriman, 26 F. Cas. 


8s. 
Elwell v. Martin, 8 F, Cas. No. 4,425, 
1 Ware 45; Bp aeaa Harriman, 26 EF. 
Cas. No. 15, 311; } Hughes 5253 US'S; 
v. Taylor, 28 F. Cas. No. AGE 442, 2 
Sumn, 584, 


89. U. S. v. Hunt, 26 F. Cas. No. 
15,423, 2 Story 120. 


90. U.S. v. Hunt, supra. 


91. Murray v. White, 9 Fed. 562; 
Shorey v. Rennell, 22 F. Cas. No. 12,- 
806, 1 Sprague 407; U.S. v. Harriman, 

F. Cas. No. 15,311, 1 Hughes 525. 


[a] “Any officer may use force 
when necessary to coerce the per- 
formance of a duty, when an exig- 
ency requires immediate obedience.” 
Shorey v. Rennell, 22 F. Cas. No. 12,- 
806, 1 Sprague 407. 


[b] To compel obedience to orders 
requiring immediate execution for 
the safety of the ship, an inferior of- 
ficer may inflict punishment on his. 
own authority. U. S. v. Hunt, 26 F. 
Cas. No. 15,428, 2 Story 120. 


{c] To suppress mutinous, illegal, 
or flagrant misbehavior inferior offi- 
cers may punish a seaman without 
waiting to consult the master. U. S. 
VW. tLunt,,=26.- Cass eNOwmlo.4 coe 
Story 120. 


92. US. vo Bunt, 262h\ Cag No, 
15,423, 2 Story 120. 


93. Murray v. White, 9 Fed. 562. 


94 Shorey v. Rennell, 22 F. Cas. 
No. 12,806, 1 Sprague 407. 


“The case of Shivelbein imperious- 
ly demanded the interposition of the 
captain. Whether he had deserved 
any punishment is left in doubt by 
the evidence, but even if he had, the 
infliction of any punishment by the 
second mate was unlawful. Any offi- 
cer may use force when necessary to 
coerce the performance of a duty, 
when an exigency requires instant 
obedience, but no one but the highest 
officer on board can inflict punishment 
for a past offence, for the purpose of 
reformation or example. The offence 
imputed to Shivelbein did not require 
immediate action; it could have 
awaited the decision of the master.” 
Shorey v. Rennell, 22 F. Cas. No. 12,-— 
806, 1 Sprague 401, 409, 
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[§ 744] 2. In Master’s Absence. In the absence 
of the master the mate executes the master’s power,®° 
and is entitled to the same obedience from the sea- 
man.?® 


[§ 745] D. Nature and Degree of Punishment in 
General®’—1. General Rules. The punishment in- 
flicted on a seaman must be moderate in degree,°®® 
and will be condemned by the courts if eruel,®? dan- 
gerous,! inhuman,” or in violation of applicable stat- 
utory provisions.* In other words, the punishment 
should be proportioned to the nature of the offense 
and exigency of the oceasion,* and of a character 
reasonable® and necessary® under the prevailing eir- 
cumstances.’ Where it is apparent that the punish- 
ment of a seaman is merited, the court will not un- 
dertake to adjust very exactly, according to its own 
ideas of fitness and propriety, the balance between 
the gravity of the offense and the quantity of pun- 
ishment,® and will not award damages unless the 
punishment is manifestly excessive.® 


When crime of sailor is too great for master’s au- 
thority to punish, the master should not take the 
law into his own hands,1° but should seize, confine, 


SEAMEN 


Now 5,222, Blatehinica Ee 3o6s 


and bring the criminal to the proper authorities for 
punishment.1? ‘ 


[§ 746] 2. Particular Circumstances Controlling 
Extent of Punishment Authorized. In determining 
whether the punishment inflicted in a particular case 
was proper or excessive, the courts will consider all 
the surrounding circumstances,'” such as the nature 
of the offense,!* and the exigency of the occasion ;** 
the danger of mutiny;!° the fact that the parties 
were at sea;?® the culpable seaman’s conduct?’ and 
temper;1® and the crew’s dispositions,?® habits,?° 
and state of discipline.?? 


[§ 747] BE. Kind or Method of Punishment—1. In 
General. Statutes providing that specified offenses 
shall be “punishable” in specified ways?” mean by the 
word “punishable” that the offenses may,?? and not 
that they must,?* be punished in the manner pre- 
seribed.2® In other words, milder forms of punish- 
ment, discretionary with the master under the gen- 
eral maritime law, are still available as penalty for 
the offenses for which the statute designates a more 
severe punishment as permissible.?® 


Clark | conduct of a woman cook may justify 


[§§ 744-747. 


95. Sheridan v. Furbur, 21 F. Cas. 
No. 12,761, Blatchf.-& H. 423. 


96. Sheridan v. Furbur, supra. 


97. Kind or method of punishment 
see infra §§ 747-763. 


98. Cushman v. Ryan, 6 F. Cas. 
No. 3,515, 1 Story 91; Fuller v. Colby, 
OME Case Now 5,149.03 Woodb, & Mae; 
Turner’s Case, 24 F. Cas. No. 14,248, 
1 Ware 77; U. S. v. Freeman, 25 F. 
Cas. No. 15, 162, 4 Mason. 505; U.S. 
Me Wickham, 28 F. Cas. No. 116, 689, 1 
Wioshee@s Cy 306") Clark sv, Jagger, 1 
Hawaii 208, 913: Brown v. Howard, 
14 Johns! sCN. VY.) £235) The Lowther 
Castle, 1 Hagg. Adm. 384, 166 Reprint 
ons 

“While the law allows the master 
a wide margin in the government of 
his crew, and much latitude of dis- 
cretion in the punishment necessary 
to enforce his commands, still, it 
watches over the exercise of that dis- 
eretion with a jealous eye. It con- 
fines him to the bounds of due modera- 
tion, and if he exceeds those it with- 
draws its shield of protection.” Clark 
v. Jagger, supra. 


{a] Double punishment is not to 
be imposed except in cases where the 
seaman is incorrigibly disobedient, 
and his confinement necessary to the 
safety of the ship. The Paul Revere, 
10 Fed. 156. 


99. U. S. v. Freeman, 25 F. Cas. 
No. 15,162, 4 Mason 505; Hdwards v. 
Stott, 1 Hawaii 324; Clark v. Jagger. 
1 Hawaii 208; Whitten v. Chester, 2 
NYCityCt 4. , 


1. Buddington v. Smith, 13 Conn. 
333, 33 AmD 407. 
2. Whitten v. Chester, 2 NYCity 


Ct 4. 
3. See passim infra §§ 747-763. 
4 Cushman v. Ryan, 6 F. Cas. No. 


3,515, 1 Story 91. 
5. Clark v. Jagger, 1 Hawaii 208. 
6 Clark v. Jagger, supra. 


7, Particular circumstances see in- 
fra § 746. 


8. Butler v. McClellan, 4 F. Cas. 
No. 2,242,-1 Ware 220; Fuller v. Col- 
yang) lac. INiot 5,149, 38 Woodb. & 
M. 1; Gardner v. Bibbins, 9 FY, Cas. 


v. Jagger, 1 Hawaii 208. 


9. Fuller v. Colby, 9.5. ‘Cas.S=No. 
5,149, 3 Woodb. & M. 1; U.S. v. Free- 
man, 25 F. Cas. No. 15,162, 4 Mason 
505; Clark v. Jagger, 1 Hawaii 208; 
Olzen v. Schierenberg, 3 Daly (N. Y.) 
100. 


10. Thorne v. White, 23 F. Cas. No. 
13,989, 1 Pet. Adm. 168. 


11. Thorne -v. White, supra. 

12. See cases infra text and notes 
13-21; and see passim infra §§ 747-— 
763. 

13. Cushman vy. Ryan, 6 F. Cas. No. 


8,515, 1 Story 91; Gardner v. Bibbins, 
OM CasneNos ose ache latchtonecs EleroeO: 


[a] Single act of disobedience or- 
dinarily does not justify imprison- 
ment for mutiny. Gardner y. Bibbins, 
IRE (Casino. Seziz2y Billatehty & se 3516. 


14. Spencer v. Kelly, 32 Fed. 838; 
Butler v. McClellan, 4 F. Cas. No. 2,- 
242, 1 Ware 220; Cushman v. Ryan, 6 
1a KOZ INOS 3355. I Sheonay Gils se 
v. Freeman, 25 F. Cas.. No. 15,162, 4 
Mason 505. 


[a] Where an emergency requires 
an immediate change of course, the 
master may use such.physical force 
as is necessary to overcome resist- 
ance of the seaman at the wheel. 
Spencer v. Kelly, 32 Fed. 838. 


kee UR NS Ne Seas an lh CEish 
Nios 16,689) 1 Wash Gy, Ce Sil. « 


[a] In case of mutinous conduct, 
the master may suppress in the best 
mode he can, and may therefore use 
a greater degree of violence on such 
occasions than when there is misbe- 
havior only. U.S. v. Wickham, 28 FB. 
Cas. NOM 6). 6Si0s denen GC amotsor 


16. Forbes v. Parsons, 9 F. Cas. 
No. 4,929, Crabbe 288. 


[a] Whe law which governs the de- 
portment of men to each other on 
shore cannot be applied to their habits 
and intercourse on board of a ship. 
Forbes v. Parsons, 9 F’. Cas. No. 4,929, 
Crabbe 283. 


17. Butler v. McClellan, 4 F. Cas. 
No. 2,242, 1 Ware 220; Johns v. 
Brinker, 30 La. Ann, 241. 


[a] Provocative and threatening 


the master in striking her to preserve 


discipline. Johns vy. Brinker, 30 La. 
Ann. 241. 
18. Butler v. McClellan, 4 F. Cas. 


No. 2,242, 1 Ware 220. 


19. Butler v. McClellan, supra. 
20. Butler v. McClellan, supra. 
21. Butler v. McClellan, supra. 
ae See statutory provisions. 


The Thrasher, 
97 weer 424, 


[a] “Punishable”’ means “liable to 
be punished.”—The Thrasher, 173 
Fed. 258, 97 CCA 424. 


24, The Thrasher, supra. 


25. Rule applied to punishment by 
Pupesien of extra duty see infra § 


26. The Thrasher, 
261, 97 CCA 424. 


“As we understand appellant’s ar- 
gument, it is that inasmuch as the 
statute quoted provides that one do- 
ing an act is punishable in a certain 
way, and inasmuch as there is no ex- 
pressed liability to punishment in any 
other way, the master of a ship has 
no right to impose any punishment 
upon a seaman committing an offense 
enumerated in the statute by means 
other than those expressly specified 
in the statute. . We cannot ac- 
cept the conclusions made inevitable 
by the argument. They would lead 
to the establishment of rules practi- 
cally taking from the master a right 
to punish mildly if the exigencies 
warrant his doing so. A result would 
be the denial of the master’s discre- 
tion to exercise humane considera- 
tion for seamen, which pervades the 
spirit of maritime law, notwithstand- 
ing the absolute authority necessarily 
possessed by a master on board his 
ship.” The Thrasher, supra. 


[a] Rule applied.—Rev. St. § 4596, 
as amended by Act Dec. 21, 1898 (30 
St. at L. 760) c 28 § 19, which pro- 
vides that seamen for willful dis- 
obedience to lawful commands shall 
be punishable at the option of the 
master by being placed in irons and 
by a forfeiture of pay, and for con- 
tinued willful disobedience by being 


173, Med. 25382 


173 Fed. 258, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


(cheat Rael Meee N Pe 


oes 


WE DPPS ANT 


RELI SOBRE 


§§ 748-752] 


[§ 748] 2. Corporal Punishment?’—a. Under Gen- 
eral Maritime Law. Under general maritime law the 
master has a right to inflict corporal punishment 
upon a seaman,?* where there is sufficient cause for 
such method of punishment.?° 


Misconduct outside scope of employment.*® The 
right to inflict corporal punishment upon a seaman*? 
may be exercised only for purposes relating to his 
duties as a member of the crew,’? and cannot law- 
fully be exercised to punish moral delinquencies un- 
connected with his duty as a seaman.®* 


Even for past offenses the master may administer 
corporal punishment.*+ 


[§ 749] b. Under Statutes—(1) Abolishing Flog- 
ging. Under a statute providing that “flogging on 
board vessels of commerce is hereby abolished,”?® 
it is illegal to flog a seaman,®® even for offenses which 
would have justified a flogging under general mari- 
time law,** or to strike him with a monkey wrench? 
or “boot” him.?9 


Roustabout on river steamer is within the protec- 
tion of the statute.*° 


[§ 750] (2) Prohibiting All Forms of Corporal 
Punishment. Statutes, providing generally that 
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“flogging and all other forms of corporal punishment 
are prohibited on board of any vessel,”*! do not de- 
prive the master of the right to inflict bodily injury 
on a seaman so far as reasonably necessary to quell 
insubordination,*? as where the master strikes the 
seaman in self-defense.*® 


Seaman of foreign nationality, serving aboard a 
United States merchant ship, has been held within 
the protection of statutes prohibiting corporal pun- 
ishment.*4# 


[§ 751] c. Nature and Extent of Bodily Chastise- 
ment—(1) In General. In accordance with general 
rules,*® where corporal punishment is permissible,*® 
it must be reasonable*? and moderate*® in degree, 
and must not be administered with unlawful instru- 
ments.*® 


Particular methods of inflicting corporal chastise- 
ment which have been upheld under prevailing cir- 
cumstances include a blow of the fist,®° flogging,®? 
and striking a seaman with a broomstick.®? 


[§ 752] (2) Use of Weapons. Where the purpose 
is purely punitory, it is unlawful to discipline a sea- 
man by use of a dangerous weapon.®? Thus it is 
unlawful to employ a weapon to punish a past of- 
fense,°* or to correct an unresisting seaman.®® 


placed in irons on bread and water 
until such disobedience, shall cease, 
and also by a forfeiture of pay, does 
not deprive the master of authority, 
in his discretion, to impose a milder 
punishment. The Thrasher, 173 Fed. 
258--S7T-CCA. 424. 


27. Maltreatment of crew as crim- 
inal offense see infra §§ 861-866. 


28. Stout v. Weedin, 95 Fed. 1001; 
Heahy: v.49. Cox» 45“ Med-c 119: °U.. SF -v. 
Beyer, 31 Fed. 35; Bangs v. Little, 2 
F. Cas. No. 839, 1 Ware 520; Bennett 
v. Sherman, 3 F. Cas. No. 1,324; Carle- 
ton’ Vv. Davis, 5 EF. Cas. No. 2,408, 2 
Ware 225; Fuller v. Colby, 9 F. Cas. 
No. 5,149, 3 Woodb. & M. 1; Michael- 
son v. Denison, 17 F. Cas. No. 9,523, 
8 Day 294, Brunn. Col. Cas. 63; Sheri- 
dan Vv. Furbur, 21 F. Cas. No. 12,761, 
Blatehf. & H. 423; Thompson v. 
Busch, 23 F. Cas. No. 13,944, 4 Wash. 
338; Turner’s Case, 24 F. Cas. No. 
14,248, 1 Ware 77; Wilson v. The 
Mary, 30 F. Cas. No. 17,823, Gilp. 31; 
Gordon v. Gordon, 1 Nova Scotia Dec. 
80. But see The Josephine, 13 F. 
Cas. No. 7,544 (holding that a mas- 
ter, although acting under the hon- 
est belief that the seaman had con- 
spired to poison him, has no right to 
flog him). 


29. Bangs v. Little, 2 F. Cas. No. 
839, 1 Ware 506; Carleton v. Davis, 
5°! Cas. No. 2,408) 2. Ware 225;.. U. 
S. v. Smith, 27-F. Cas. No. 16,345, 3 


" Wash. C. C. 525; Brown v. Howard, 14 


POnMss CN: eva) LLY: 


[a] For disobedience the master 
may correct a seaman by corporal 
punishment if the necessities of the 
service so require. Carleton v. Davis, 
5 F. Cas. No. 2,408, 2 Ware 225. 


[b] Gross impertinence, such as 
eavesdropping, of the seaman toward 
the master and other officers may, if 
proved, be ground for corporal pun- 
ishment. Bangs v. Little, 2 F. Cas. 
No. 839, 1 Ware 506. 


[ec] Impertinent language and he- 
havior justifies the master in inflict- 
ing moderate chastisement. U.S. v. 
Smith, 27 F. Cas. No. 16,345, 3 Wash. 
C. C. 525. 


[56 C. J.—71] 


[d] Riotous, disorderly, or insolent 
conduct may be ground. Bangs v. 
Little, 2 F. Cas. No. 839, 1 Ware 506. 


[e] Where necessary for mainte- 
nance of discipline, corporal punish- 
ment is justifiable. Bangs v. Little, 
2 F. Cas. No. 839, 1 Ware 506. 


[f] Mere incompetence is not suf- 
ficient to justify infliction of corpo- 
ral punishment. Payne v. Allen, 19 
F. Cas. No. 10,855, 1 Sprague 304. 


30. As not ground for punishment 
generally see supra § 736 text and 
note 49. 


81. See supra text and notes 28, 29. 


32. Bangs v. Little, 2 F. Cas. No. 
839, 1 Ware 520. 


33. Bangs v. Little, supra. 


[a] General immorality, apart 
from his duties as a seaman, does not 
justify corporal punishment. Bangs 
ec i BW. Case NOwS 39) .be Wale 
520. 


34. Sheridan v. Furbur, 21 F. Cas. 
No. 12,761, Blatchf. & H. 423; Samp- 
son v. Smith, 15 Mass. 365. 


35. See statutory provisions. 


~ 36. Payne v. Allen, 19 F. Cas. No. 
10,855, 1 Sprague 304; Roberts v. 
Skolfield, 20 F. Cas. No. 11,917, 3 Ware 
184. 


Flogging as criminal offense see in- 
fra § 831 anid passim infra §§ 861-866. 


Proper method of punishment see 
infra § 751 text and note 51. 


37. Payne v. Allen, 19 F. Cas. No. 
10,855, 1 Sprague 304. 


[a] Furtively rowing away from 
ship and toward shore.—Payne v. Al- 
len, 19 F. Cas. No. 10,855, 1. Sprague 
304. 


38. The General Rucker, 35 Fed. 
152. 


39. Roberts v. Skolfield, 20 F. Cas. 
No. 11,917, 3 Ware 184. 


40. The General Rucker, 35 Fed. 
152; Riley v. Allen, 23 Fed. 46. 


[a] Itis as unlawful to flog roust- 


‘about on a river steamer as so to dis- 


cipline a common seaman. 
Allen, 23 Fed. 46. 


41. See USCA tit 46’§ 712. 


42. The David Evans, 187 Fed. 775, 
109 CCA 623. 


43. The David Evans, supra. 

44. The Blakeley, 234 Fed. 959. 
45. See supra § 745. 

46. See passim supra §§ 748-750. 


47. Carleton v. Davis, 5 F. Cas. 
No. 2,408, 2 Ware 225; Brown v. How- 
ard, 14 Johns. (N. Y.) 119. 


48. Carleton v. Davis, 5 F. Cas. No. 
2,408, 2 Ware 225; Brown v. Howard, 
14 Johns. (N. Y.) 119. 


49. See infra § 752. 
50, Stout v. Weedin, 95 Fed. 1001. 
51. Gordon v. Gordon, 7 N. S. 80. 


Statutes abolishing flogging see su- 
pra § 749. 


52. Healy v. Cox, 45 Fed. 119. 


53. Carleton v. Davis, 5 F. Cas. 
No. 2,408, 2 Ware 225; Shorey v. Ren- 
ree 22 F. Cas. No. 12,806, 1 Sprague 


[a] Where second mate knocked 
seaman down with belaying pin as 
punishment for a past offense, the 
punishment was unlawful, and use 
of the belaying pin would have been 
illegal, even if the master himself 
had acted. Shorey v. Rennell, 22 F. 
Cas. No. 12,806, 1 Sprague 407. 


54 Fuller v. Colby, 9 F. Cas. No. 
5,149, 3 Woodb. & M. 1; Jarvis v. The 
St 13 EF. Cas. No. 7,225, Bee 


55. Schelter v. York, 21 F. Cas. No. 
12,446, Crabbe 449. . 


[a] Sword is improper weapon for 
a master to use in punishing an un- 
resisting seaman, when there is no 
appearance of mutiny. Schelter v. 
rok 21 F. Cas. No. 12,446, Crabbe 
449, 


Riley v. 
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Nothing short of personal danger to himself or other 
members of the officers and crew,°® or an emergency 
requiring instant obedience,*? will justify an offi- 
cer’s resort to dangerous weapons. Where, however, 
it is essential for the safety of the ship, an officer 
may resort to the use of weapons to enforce disci- 
pline,®® employing such as are customary or suitable 
for the occasion,®® as where weapons are used in 
suppression of a mutiny.°° 


[§ 753] 3. Confinement aboard Ship—a. In Gen- 
eral, Under general maritime law and statutory pro- 
visions,°! confinement or imprisonment of a seaman 
aboard ship is a lawful and proper method of pun- 
ishment.°? Proper investigation of the circum- 
stances should be made before imprisonment,®* al- 
though it has been held that a seaman may be con- 
fined where necessary during investigation of charges 
against him.*4 


[§ 754] b. Grounds—(1) In General. As a gen- 
eral rule and except as the matter may be otherwise 
regulated by statute,®° a seaman may be confined 
aboard ship where disobedient,®® insubordinate,°®’ or 
refractory.°’ But imprisonment of a seaman has 
been held not justifiable where administered as pun- 
ishment for a single act of insubordination,®® for 
disobedience of an unlawful order,’® or for refusal 


SEAMEN 


[§§ 752-756 


to remain and do duty after becoming entitled to 
discharge.*? 


For desertion.7” Under general maritime law the 
master may retake’® a deserting seaman and confine 
him aboard ship.** 


[§ 755] (2) Under Particular Statutory Provi- 
sions—(a) Respecting Desertion. Statutes empow- 
ering a master to confine a deserting seaman’® have 
been held applicable to seamen deserting after the 
ship reaches port but before discharge of cargo and 
ballast.7° Under statutes granting authority to ar- 
rest deserters on a warrant from a magistrate,’ the 
master’s authority té retake and confine a deserter 
under general maritime law?® remains in full force 
and effect.7° 


[§ 756] (b) Willful Disobedience. Under stat- 
utes authorizing confinement of a seaman aboard 
ship for willful disobedience,®® such punishment is 
not authorized in the absence of a precedent*? and 
lawful’? command, and disobedience thereto of a 
willful? character. Where, however, willful dis- 
obedience of a precedent lawful order is shown, con- 
finement is justified under the statute.°* 


Statutory formalities should be complied with by 
the master.®> 


56. Carleton v. Davis, 5 F. Cas. 
No. 2,408, 2 Ware 225; Fuller v. Col- 
by, 9 F. Cas. No. 5,149, 2 Ware 225; 
Saunders v. Buckup, 21 F. Cas. No. 


12,373, 1 Blatchf. & H. 264. 
57. Padmore v. Piltz, 44 Fed. 104. 


58. Carleton y. Davis, 5 EF. Cas. 
No. 2,408, 2 Ware 225; Fuller v. Coys 
9 F. Cas. No. 5,149, 3: Woodb. & M 
The Palledo, 18 F. Cas. No. 10, 677, f 
Ware 321; Thorne v. White, 23 F. 
Cas. No. 13,989, 1 Pet. Adm. 168. 


59. Healy v. Cox, 45 Fed. 1119; 
Forbes v. Parsons, 9 F. Cas. No. 4,- 
929, Crabbe 2838. 


60. Sampson v. Smith, 15 Mass. 
365; Fuller v. Colby, 9 F. Cas. No. 5,- 
149, 3 Woodb. & M. 1; Jarvis v. The 
Claiborne, 13 F. Cas. No. 7,225, Bee 
248; Roberts v. Dallas, 20 F. Cas. No. 
ita Ie 898, PCOS Os Ss IV elUtILty 2.0 EN. 
Cas. ‘No. 15,648, 1 Sprague 311; U. 
v. Peterson, 27 F. Cas. No. 16, 037, 
Woodb. & M. 305. 


61. See USCA tit 46 § 701; and in- 
fra §§ 754-757. 


‘ 62. Panama R. Co. v. Johnson, 289 
Fed. 964 [aff 264 U. S. 375, 44 SCt 391, 
68 L. ed. 748]; Latty v. Emergency 
Fleet Corp., 279 Fed. 752; The Thrash- 
er, 173 Fed. 258, 97 CCA 424; The 
Cora v. Cressy, 131 Fed. 144; Thomp- 
son v. The Stacey Clarke, 54 "Fed. 533; 
Healey v. Martin, 11 F. Cas. No. 6,- 
295; Buddington v. Smith, 13 Conn. 
333, 38 AmD 407; Lane v. Powell, 1 
BHdm. Sel. Cas. (N. Y.) 256 


“Confinement is a yee form 
of punishment.” Latty v. Emergency 
Fleet Corp., 279 Fed. 752, 755. 


63. Jay v. Almy, 13 F. Cas. 
7,236, 1 Woodb. & M. 262. 


[a] Mere suspicion. —A master is 
not justified in imprisoning a seaman 
merely on suspicion that he is a dan- 
gerous man, or on the request of the 
crew, unless some facts are shown 
rendering the truth of the charge 
probable. Jay v. Almy, 13 I. Cas. No, 
7,236, 1 Woodb. & M. 262. { 


Duty to investigate before punish- 


No. 


‘ine generally see supra § 740. 
64. Leith v. Trott, 16 N. S. 120. 


[a] Confined during search to 
prove or disprove guilt of theft.— 
Leith v. Trott, 16 N. S. 120. 


65. See statutory provisions; 
infra §§ 755, 756. 


gee Belyea v. Cook, 162 Fed. 180, 


“Certain of the libelants also claim 
damages on account of their having 
been put in irons and confined in the 
engine room and the forehold of the 
vessel, on March 22, 1906. The Bow- 
head was at this time lying at 
Herschel Island, icebound, and my 
conclusion, from the evidence, is that 
the master was justified in placing 
them in irons at that time because of 
their refusal to perform their duties 
as seamen.” SBelyea v. Cook, supra. 


Willful disobedience under statute 
see infra § 756. 


67. Latty v. 
Corp., 279 Fed. 752. 


68. Wilson v, The Mary, 30 F. Cas. 
No. 17,828, Gilp. 31 


69. Gardner v. Bibbins, ee Bycas, 
No. 5,222, Blatchf. & H. 


70. Foye v. Leckie, 9 i ie No. 
5,023, 1 Sprague 210; U. S. v. Winn, 
28 KF. Cas, No. 16,739a, Brunn. Col. 
Cas: 519. 


71. Snow v. Wope, 22 F. Cas. No. 
13,149, 2 Curt. 301 [aff 30 F.. Cas. No. 
18,042, 1 Sprague 300]. 


72. Under particular statutory pro- 
visions see infra § 755. 


73. Turner’s Case, 24 F, Cas. No. 
14,248, 1 Ware 77. 


74. Turner’s Case, supra. 
75. See statutory provisions, 


76, Hix p. Sprout, 22 2. Cas: No, 
13,267, 1 Cranch C, C. 424, 


77. See statutory provisions, 
78. See supra § 754. 
79. Turner’s Case, 24 F. Cas. No. 


and 
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14,248, 1 Ware 77. 


[a] Statute does not supersede 
maritime law in this respect. Turn- 
er’s Case, 24 F. Cas. No. 14,248, 1 
Ware 77. 


80. See statutory provisions. 


‘ Wilful disobedience as criminal of- 
fense see infra §§ 826-830. 


81. The Ludlow, 280 Fed. 162. 
82. The Ludlow, supra. 
83. The Ludlow, supra. 


[a] “Willfulness” not shown.— 
“The steward’s story that he was not 
disobeying, but merely preventing the 
master from executing his threats, is 
entitled to some credence, in view of 
the master’s personal assumption of. 
a duty, when he could just as well 
have delegated it to another, who en- 
tertained probably less feeling against 
the libelant. The conduct of the 
steward in wrangling with the master 
or laying hands on the master at sea 
is not to be condoned, and the only 
excuse for any disobedience, which 
may be tolerated, is the state of fear 
or apprehension in which the inexcus- 
able conduct of the master may have 
placed him. At any rate the willful 
disobedience, which alone would jus- 
tify the punishment inflicted, is not 
established by the preponderance of 
the evidence adduced here.” The Lud- 
low, 280 Fed. 162, 165. 


84. The John and Winthrop, 182 
Fed. 380, 106 CCA 1; The Thrasher, 
173 Fed. 258, 97 CCA 424. 


{a] Denial of shore liberty and 
money does not justify seamen in dis- 
obeying orders of the master so as to 
preclude confinement for willful dis- 
obedience. The John and Winthrop, 
182 Fed. 380, 106 CCA 1. 


85. The Ludlow, 280 Fed. 162. 


[a] Logging under La Follette 
Seaman’s Act.—The Ludlow, 280 Fed. 
162. 
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a 


" 
4 
Me 
x 


ne tenis 


= 


§§ 757-759] 


[§ 757] c. Character of Confinement. 
seaman is justifiably confined aboard ship,*® it is 
ordinarily permissible to put him in irons.§? 
guilty seaman may be confined in such manner as is 
reasonably necessary under the circumstances,®*® but 
the method of confinement will be held unlawful if 
unnecessarily cruel in character.®® 
should not be accompanied by unjustifiable assault.®° 


[§ 758] 4. Imprisonment Ashore—a. Under Gen- 
eral Maritime Law. Under general maritime law the 
master cannot imprison a seaman ashore in a foreign 
port,®* except in cases of positive necessity,®? or 
for flagrant offenses.°* Ordinarily the master’s qual- 
ified right to imprison a seaman ashore in a foreign 


86. See supra §§ 754-756. 


87. The John and Winthrop, 182 
Fed. 380, 106 CCA 1; The Thrasher, 
173 Fed. 258, 97 CCA 424; Lindrop v. 
Dall, 15 F. Cas. No. 8,365; Clark v. 
Jagger, 1 Hawaii 208. 


[a] It is not cruel or excessive 
punishment to keep two waiters iron- 
ed together for ten hours for fighting 
in the cabin of a vessel. Lindrop v. 
Dall,/15 F. Cas. No. 8,365. 


88. The John and Winthrop, 
Fed. 380, 106 CCA 1. 


[a] Use of chains.—Where, in ad- 
dition to putting mutinous seamen in 
irons, the master also placed them all 
on chains stretched in the ’tween- 
decks, but without tricing them up or 
fastening the handcuffs to the chains, 
and they were free to move two to 
four feet from left to right and from 
right to left, and the number of men 
confined precluded putting them in 
staterooms, and it was essential to 
prevent their wandering all over the 
ship, the character of confinement was 
lawful and proper. The John and 
Winthrop, 182 Fed. 380, 106 CCA 1. 


89. Belyea v. Cook, 162 Fed. 180; 
Whitten v. Chester, 2 NYCityCt 4. 
Compare The Thrasher, 173 Fed. 258, 
97 CCA 424 (where the court disap- 
proved the master’s action in putting 
a stick under the knees of a seaman 
properly confined in irons, but held 
that, as no appreciable suffering was 
caused, no damages could be recov= 
ered). 


[a] Deprived of fair supply of 
light and fresh air.—Whitten v. Ches- 
ter, 2 NYCityCt 4. 


[b] Roped to stanchion in stand- 
ing position with hands above head.— 
Belyea v. Cook, 162 Fed. 180. 


[ec] Without standing room.— 
Whitten v. Chester, 2 NYCityCt 4. 


90. Belyea v. Cook, 162 Fed. 180, 
182. 


“The libelant Charles S. Anderson 
asks for damages on account of al- 
leged personal assaults, made upon 
him by the master, Cook. The master 
admits that he assaulted him on one 
occasion, ‘stood him up and cuffed 
his ears slightly for his insolence.’ 
I think, however, the evidence not 
only shows that Anderson was as- 
saulted upon the occasion just refer- 
red to, but also at another time, by 
the master, and while I have no doubt 
that the degree of punishment inflict- 
ed upon him, upon these occasions, is 
very greatly exaggerated by the li- 
belant, still the assaults were entire- 
ly unjustifiable and a violation of his 
personal rights. The evidence also 
shows that the master of the Bow- 
head, on or about the 3d of June, 1904, 
at Herschel Island assaulted the libel- 
ant Belyea by kicking him. Belyea 
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Where a 
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Confinement 


was not much injured by the assault, 
but still the act was unjustifiable and 
committed in wanton disregard of his 
personal rights, and for that assault 
he is entitled to recover.” Belyea v. 
Cook, supra, 


Damages for assault see infra § 


91. Thompson v. The. Stacey 
Clarke, 54 Fed. 533; Anonymous, 1 F. 


Cas. No. 473; Chester v. Benner, 5 F. 
Cas. No. 2,660, 2 Lowell 76; The El- 
win Kreplin, 8 F. Cas. No. 4,427, 4 


Ben. 413; Jay v. Almy, 13 F. Cas. No. 
7,236, 1 Woodb. & M. 262; Johnson v. 
The Coriolanus, 13 F. Cas. No. 7,380, 
Crabbe 239; Magee v. The Moss, 16 F. 
Cas. No. 8,944, Gilp. 219; Shorey v. 
Rennell, 22 F. Cas. No. 12,806, 1 
Sprague 407; U.S. v. Ruggles, 27 F. 
Cas. No. 16,205, 5 Mason 192; Wilson 
v. The Mary, 30 F. Cas. No. 17,823, 
Gilp. 31; Wope v. Hemenway, 30 F. 
Cas. No. 18,042, 1 Sprague 3800 [aff 
22 F. Cas. No. 18,149, 2 Curt. 301]; 
Buddington v. Smith, 13 Conn, 334, 33 
AmD 407. 


92. Wilson v. The Mary, 30 F. Cas. 
No. 17,823, Gilp. 31; Buddington v. 
Smith, 13 Conn. 334, 33 AmD 407. 


[a] Practice is one of doubtful le- 
gality and can be justified only by a 
strong case of necessity. Wilson v. 
eee Mary, 30 F. Cas. No. 17,823, Gilp. 


93. Latty v. Emergency Fleet 
Corp., 279 Fed. 752; U.S. v. Ruggles, 
27 F. Cas. No. 16,205, 56 Mason 192; 
Buddington v. Smith, 13 Conn. 334, 33 
AmD 407. 


“T am aware, that it has been doubt- 
ed by very able judges, whether the 
law does authorize such an imprison- 
ment on shore in a foreign port. My 
opinion, however, upon the most ma- 
ture deliberation, is, that it does au- 
thorize it; but I am also of opinion, 
that the authority arises, and can be 
exercised only in cases of flagrant of- 
fences, where there is a positive ne- 
cessity of removal of the party offend- 
ing from the ship to some place of 
safety on shore. The authority is of 
a very delicate and summary nature, 
and is justified only by the same ne- 
cessities, which clothe private persons 
in other cases with extraordinary 
powers. . The master must 
have (as I think) a right, under such 
circumstances, to remove them from 
the ship; and to imprison them, as 
well for punishment as safety, if he 
does not choose (as he may) to dis- 
miss them altogether from the em- 
ployment. But in such a case, the im- 
prisonment must be with the intent 
to take them again on board the ship 
for the voyage, or to bring them home; 
and not with the intent merely to 
punish them, and at the same time to 
dissolve their connexion with the ship. 
The master can punish only to pro- 
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port should be exercised as one of safety rather than 
discipline,®* and should not be applied as punishment 
for past misconduct.®> Where he does cause impris- 
onment of seamen in a foreign port, it is the mas- 
ter’s duty to see that their condition®® and treat- 
ment®” are such as humanity requires. 


The consul’s approval will not excuse the master’s 
wrongful imprisonment of a seaman in a foreign 
jail,°® except as statutes may change the rule.®® 


[§ 759] b. Under Statutes—(1) Regulating Con- 
finement for Disobedience at Sea. 
izing confinement of seamen aboard ship for disobe- 
dience at seat do not justify their imprisonment 
ashore for disobedience while the ship is in port.” 


Statutes author- 


mote good discipline, and compel 
obedience to lawful orders on board 
of the ship. He is not clothed with 
judicial authority to sentence seamen 
to punishment for their offences.” U. 
S. v. Ruggles, 27 F. Cas. No. 16,205, 
5 Mason 192 Tquot Latty v. Bmergen- 
cy Fleet Corp., 279 Fed. 752, 755]. 


94. The Elwin Kreplin, 8 F. Cas. 
No. 4,427, 4 Ben. 413; Wilson v. The 
Mary, 30 F. Cas. No. 17,823, Gilp. 31; 
Buddington v. Smith, 138 Conn, 334, 
383 AmD 407. 


95. The Elwin Kreplin, 8 F. Cas. 
No. 4,427, 4 Ben. 413; Wilson vy. The 
Mary, 30 F. Cas. No. 17,828, Gilp. 31. 


96. Shorey v.-Rennell, 22 F. Cas. 
No. 12,806, 1 Sprague 407. 


97. Shorey v. Rennell, supra. 


98. Anonymous, 1 F.-Cas. No. 473; 
Jay v. Almy, 13 F. Cas. No. 7,236, 1 
Woodb. & M. 262; The William Har- 
ris, 29 F. Cas. No. 17,695, 1 Ware 373; 
Wilson v. The Mary, 30 F. Cas. No. 
17,823, Gilp. 31. 


99. See infra § 760. 


1. See statutory provisions; 
supra § 756. 


nee The South Portland 111 Fed. 


[a] Discipline and punishment.— 
“All laws sanctioning and regulating 
imprisonment and the use of force to 
compel involuntary servitude on the 
part of seamen in the merchant ves- 
sels of this country were repealed and 
abrogated by the act of December 21, 
1898 (2 Supp. Rev. St. U. S. 897), ex- 
cept that disobedience at sea may be 
punished by confinement in irons, with 
a bread and water diet. In this stat- 
ute the legislative intent to extend to 
sailors the benefit of the thirteenth 
amendment to the constitution of the 
United States is plainly indicated, and 
at the present time it is just as un- 
lawful to imprison a sailor who at 
any port refuses to perform a con- 
tract which he has entered into for 
service on a ship, as to imprison 
a journeyman mechanic or farm la- 
borer for a similar refusal. No mat- 
ter how much inconvenience and loss 
shipowners and merchants and tray- 
elers may suffer by the detention of 
an American ship, caused by refusal 
of the crew, when the vessel is in 
port, to proceed on a voyage, it is un- 
lawful to use judicial process or force 
to coerce the crew. Congress delayed 
for many years to make the laws re- 
lating to merchant seamen conform 
to the thirteenth amendment to the 
constitution, but at last, by complete 
and radical legislation, it has seen fit 
to subject the interests of shippers 
and travelers to the hazard to which 
I have referred, in preference to ex- 
posing sailors to the chance of suffer- - 
ing oppression and abuses by being 


and 
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[§ 760] (2) Providing for Consular Investigation. 
Under statutes providing that complaints against a 
seaman may be laid before the consul for his action 
thereon, the master does not breach his duty by caus- 
ing imprisonment of a seaman in a foreign jail after 
a full and fair statement of the facts to the consul 
and after securing the latter’s approval and action 
thereon.*? Under a statute providing for consular 
investigation of charges of insubordination made 
against seamen, and use of local authorities to cor- 
rect such misconduct,* removal of an insubordinate 
seaman from the ship and his confinement in the jail 
of a foreign port may be justifiable,® but only in ex- 
treme cases,* and on compliance with formalities.’ 


[§ 761] 5. Stopping Seaman’s Provisions. De- 
priving a seaman of customary provisions has been 
stated to constitute a permissible form of punish- 
ment,® as where he is put on a bread and water diet.® 


[§ 762] 6. Fines and Forfeitures. Fines and for- 
feitures of wages,'® and forfeiture of clothing and 
effects,!1 as disciplinary measures, are treated else- 
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[§§ 760-764 


[§ 763] 7. Imposition of Extra Duty. It is with- 
in the master’s discretion to punish a seaman by im- 
position of extra duty,!® and statutes authorizing 
infliction of other and more severe punishment for 
the seaman’s offense do not deprive the master of his 
right under general maritime law to inflict such 
milder punishment.+4 


[§ 764] F. Seaman’s Right To Resist Punish- 
ment. A seaman lacks the legal right to offer re- 
sistance to a lawful and moderate punishment.*® 
The seaman may, however, lawfully endeavor to es- 
cape from personal chastisement,?® and if pursued, 
or exposed to a repetition of such treatment, may 
lawfully resist in such manner as to protect himself 
from injury.!7 But it does not necessarily follow, 
because a wrong is attempted on a seaman, that he 
may use every kind and degree of resistance;1* if 
the wrong be such as will admit of complete indem- 
nity, such resistance cannot be resorted to.1? 


Where seaman is in real or apparent danger of life 
or limb, he may lawfully resort to any species of de- 


where in this title.?? 


compelled to render unwilling serv- 
ice. The justice or wisdom of the 
change is not a matter for judicial 
investigation. The duty of the courts 
is plain,—to protect sailors, as well as 
others, in their legal rights; and, as 
the libelants in this case were sub- 
jected to unlawful imprisonment at 
the instance of the captain, they are 
entitled to recompense for that 
wrong.” The South Portland, 111 Fed. 
767, 768. 


3. Chester v. Benner, 5 F. Cas. No. 
2,660, 2 Lowell 76; Jordan v. Williams, 
13’ F., Cas. No. 7,52, 1 Curt. 69; Shor- 
ey v. Rennell, 22 F. Cas. No. 12,806, 1 
Sprague 407. 


4 See statutory provisions. 


5. Latty v. Emergency Fleet Corp., 
279 Fed. 752. 


[a] Justification shown.—(1) Where 
an intoxicated and  insubordinate 
member of the crew had resisted at- 
tempts to put him in irons, and suc- 
cessfully defied the local police called 
in by the captain, and part of the 
crew was pretty well out of hand, the 
captain was justified in sending to a 
warship for a boat’s crew, and re- 
questing his arrest and that of two 
others who were taking his part. 
Latty v. Emergency Fleet Corp., 279 
Fed. 752, 755. (2) A member of a 
ship’s crew, who interfered when the 
captain was attempting to put irons 
on another member of the crew, and 
threatened the local police with vio- 
lent resistance when they were called 
in, and another member of the crew, 
who stood by ready to take part, if an 
actual fight developed, had no claim 
to damages because of their confine- 
ment ashore, and later on board the 
vessel. Latty v. Emergency Fleet 
Corp., supra. 


6. Latty v. Emergency Fleet Corp., 
supra. 


“Organized insubordination is muti- 
ny, and is not to be condoned or tol- 
erated. See Comp. Stats. § 8382. It 
is the duty of the master to maintain 
effective discipline on his vessel, and 
he has the power (now regulated by 
statute) to inflict punishment for that 
purpose. Confinement is a recognized 
form of punishment. But it should 
ordinarily be inflicted on board the 
vessel; causing a seaman to be re- 


fense necessary to avert the danger.?° 


moved from his vessel and confined in 
the jail of a foreign tropical country 
is treatment which is not justified, 
except in extreme cases. It removes 
the seaman from the surroundings to 
which he is accustomed to, and from 
the control and protection of the mas- 
ter, and subjects him to dangers and 
difficulties which may be very great.” 
Latty v. Emergency Fleet Corp., su- 
pra. 


{a] Justification not shown.— 
Where an intoxicated member of a 
ship’s crew, who had been talking in 
a mutinous way, resisting an attempt 
to put him in irons, ete., had not en- 
dangered discipline, and had quieted 
down, the captain was not justified in 
ordering his arrest and confinement 
by the local police. Latty v. Emer- 
gency Fleet Corp., 279 Fed. 752. 


7 lLatty v. Emergency Fleet Corp., 
supra. 


[a] Formal accusation.—Latty v. 
Hmergency Fleet Corp., 279 Fed. 752. 


[b] “Logging” offense.—Latty v. 
Emergency Fleet Corp., 279 Fed. 752. 


8. Wilson v. The Mary, 30 F. Cas. 
No. 17,823, Gilp. 31. 


Wrongful withholding of provisions 
see passim supra §§ 110-127. 


9. The John and Winthrop, 
Fed. 380, 106 CCA 1. 


10. See supra §§ 238-318. 
11. See supra § 729. 


ae See supra text and notes 10, 


13. The Thrasher, 173 Fed. 258, 97 
CCA 424. 


[a] Ordered aloft to scrape mast 
in freezing weather.—The Thrasher, 
173 Fed. 258, 97 CCA 424, 


14. The Thrasher, supra. 


15. Fuller v. Colby, 9 EF. Cas. No. 
5,149, 3 Woodb. & M. 1. 


{a] Seaman can interpose resist- 
ance only to protect himself against 
undeserved and great bodily injury, 
and not resistance to a moderate chas- 
tisement, to which he was legally lia- 
ble for some offense. Fuller v. Colby, 
9 F. Cas. No. 5,149, 3 Woodb. & M. 1. 


16. U.S. v. Beyer, 31 Fed. 35; U. 
S. v.. Smith, 27 Fi Cas. No. 16,345, 3 
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Wash. C. C. 525., 


As illegal form of punishment un- 
der statute see supra §§ 749, 750. 


17. U.S. v.. Beyer, 31, Fed. 35, 37; 
U.S. Vv. Smith, 27. (Cas: No. 163345. 
3 Wash. C. C. 525. See Fuller v. Col- 
by, 9 F. Cas. No. 5,149, 3 Woodb. & M. 
1 supra note 15 [a]. 


“When a master attempts to assault 
a seaman, even for disobedience of 
orders, unless it is a case of great 
emergency, the Seaman may endeavor 
to escape, and if pursued by the mas- 
ter or other officer, and a repetition of 
the assault is made, the seaman may 
lawfully resist in such a manner as 
to protect himself from injury.” U. 
S. v. Beyer, supra. 


18. Shorey v. Rennell, 22 F. Cas. 
No. 12,806, 1 Sprague 407. 


19. Shorey v. Rennell, supra. 


[a] Attempt to put seaman in 
irons.—‘‘The attempt to put Shorey in 
irons was not justifiable. But it does 
not necessarily follow, because a 
wrong is attempted upon a seaman, 
that he may use every kind and de- 
gree of resistance. In cases where 
the wrong is such as will admit of 
complete indemnity, the policy of the 
law requires present submission, rath- 
er than a resort to violence; but 
Shorey neither inflicted, nor attempt- 
ed to inflict any injury upon the mate; 
he merely withdrew his hand and 
threw the irons overboard.’ Shorey 
Vv. Rennell, 22 BirCas.) Nov 12580691 
Sprague 407, 411. 


20. U. S. v. Beyer, 31 Fed. 35; U. 
S. v. Smith, 27 F. Cas: No. 16,345, °3 
Wash. Cy Cr 525. 


[a] “If the assault upon the sea- 
man is made with a deadly weapon, 
or other dangerous weapon, he is en- 
titled to use equivalent and necessary 
force in his own protection; he is not 
debarred of his right of self-defense. 
The same rule would apply if the as- 
sault should be made by an officer 
without a deadly weapon, if the as- 
sault were of a character which would 
subject the seaman to serious bodily 
harm. Because he is a Seaman he 
does not on that account cease to be 
a man, with the rights and privileges 
of a man in his personal defense. If 
you believe in this case that the sec- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 765-767] 


b§ 765] G. Seaman’s Right To Arrest Master. 
Where the master attempts to perpetrate a piracy or 
other felony, the seamen are justified in arresting 
and confining him.?1 


[§ 766] H. Persons and Property Liable—1. Ship 
and Owner—a. Liability for Wrongful Punishment 
Generally. Subject to qualifications elsewhere con- 
sidered as to liability for unjustifiable assaults,?? it 
may be stated as a general rule that the ship?* and 
the owner?* are liable in damages for the wrongful 
punishment of a seaman. The owner’s liability is, 


however, ordinarily confined to actual damages suf- 
fered.?> 


[§ 767]. b. Liability for Unjustifiable Assault. As 
to whether the seaman’s 
assault and battery*® may be enforced against the 
ship and the owner, the authorities are in conflict.?7 
There are decisions denying a seaman’s right to re- 
cover against the ship for unjustifiable assault by 
the master,?® or by a subordinate officer as a result 
of the master’s neglect to protect the seaman;?° and 
denying the right to recover against the owner for 
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right to recover damages for. 
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an assault committed by the master so long after a 
seaman’s disobedience as not to constitute a_correc- 
tive measure,?® or for an assault by the master of 
a willful and malicious character,?? committed as a 
voluntary act of personal temperament.’* Other au- 
thorities hold that the ship and the owner are under 
a duty to protect the seaman from unlawful assault 
by the master or other officers,?? and hold that for 
breach of such duty the seaman may recover in rem 
against the ship** or in personam against the own- 
er.°> Under the latter rule*® recovery against ship 
or owner is permitted on principles of general mari- 
time law for unjustifiable assaults by the master,** 
or by others acting under direction of the master,?® 
or with his acquiescence,*® or because of his culpable 
failure to protect the seaman.*°® 


Where assault is proximately due to unseaworthi- 
ness of the ship arising from employment of an of- 
ficer incompetent by reason of notorious brutality,** 
rules of admiralty providing that in all suits for as- 
sault the suit shall be in personam only*? are in- 
applicable,** and the injured seaman may recover 


ond mate seized this man by the 
throat and choked him until he be- 
came blind from the result of the 
choking; if you further believe from 
the evidence that the steward assist- 
ed in this; and that they were cruel- 
ly assaulting him in such a manner 
that he felt he was in danger of seri- 
ous bodily injury;—he had the right 
then to use just such force as was 
necessary to repel that injury and to 
protect himself. It is for the jury to 
say whether the use of such a weapon 
as he did use would be justifiable.” 
U.ss., v. Beyer; 31 Hed. 35, 37. 


21. The Mary Ann, 16 F. Cas. No. 
95194, Abb. Adm. 270; U.S. v. Sharp, 
20 ab =Gas. YNo-'16, 264, 1 Be Bm BS Oras less 
eRe sh Ae Thompson, 28 F. Cas. No. 16,- 
492, 1 Sumn. 168. 


22. See infra § 767. 

23. Belyea v. Cook, 162 Fed. 180. 

[a] For master’s cruel method of 
confining seaman aboard the vessel, 
the ship is liable. Belyea v. Cook, 162 
Fed. 180. 

24. The Ludlow, 280 Fed. 162. 

J 
25. The Ludlow, supra. 


Owner’s liability for punitive dam- 
ages see infra § 783 text and notes 18- 


26. See infra § 772. 
27. See infra text and notes 28-35. 
Right to recover against: 

Master see infra § 768. 

Subordinate officer see infra § 769. 


28. The Sallie Ion, 153 Fed. 659; 
Loupiges v. The Calimeris, 20 Can. 
Exch. 331, 69 DomLR 138. 


See also Admiralty rules; 
fra text and notes 41-45. 


29. The Astral, 134 Fed. 1017. 


[a] Ship is not liable for negli- 
gence of her master in this respect, 
any more than she would be liable for 
his negligence in other respects. The 
Astral,.134 Fed. 1017. 


[b] In Ohio a steamboat is not lia- 
ble to seizure under the Water Craft 
Law (Act Febr. 20, 1840) for a will- 
ful assault and pattery committed by 
the mate of the boat on a hand while 
the boat was lying at the landing, 
since such act was in no way connect- 
ed with the business of the boat, such 


and in- 


Statute being remedial only, and not 
imposing any new liabilities. The 
Messenger v. Pressler, 13 Oh. St. 255. 


30. Spencer v. Kelley, 32 Fed. 838. 


[a] Master is not within line of 
his duty in assaulting a seaman for 
an act of disobedience, after the emer- 
gency has passed, and the act been 
done; and the owner of the vessel is 
not liable to the seaman for any in- 
jury he may have received. Spencer 
v. Kelley, 32 Fed. 838. 


31. Gabrielson v. Waydell, 135 N. 
Y. 1, 31 NE 969, 3, AMSR 793, 17 LRA 
228. 


[a] Exceeding authority.—The 
owners of a vessel are not liable, even 
under the maritime law, for a willful 
and malicious assault by the captain 
of the vessel on a Seaman who refuses 
to obey a command on the plea of 
sickness, since, in committing the as- 
sault, he exceeds his authority. His 
command ‘does not extend over the 
persons of the seamen beyond the in- 
fliction of usual and necessary pun- 
ishment in case of disobedience or in- 
fraction of rules. Gabrielson v. Way- 
dell 1s 5 ONE Ys 21 13 NE 9695 3iAm 
SR-793, 17 LRA 228. 


32. The Ludlow, 280 Fed. 162. 


[a] “The test of the responsibility 
of the owner, as recognized in the ad- 
miralty law, is whether the tort was 
committed in the scope of the owner’s 
business or authority, as distinguish- 
ed from the voluntary act of the serv- 
ant incident to temperament or im- 
pulse, as when the deed may be said 
to have been done maliciously.”” The 
Ludlow, 280 Fed. 162, 163. 


83. The Lizzie Burrill, 115 Fed. 
1015; The Marion Chilcott, 95 Fed. 
688; Rice v. The Polly and Kitty, 20 
F. Cas. No. 11,754, 2 Pet. Adm. 420. 


[a] Rule limiting injured seaman’s 
right of recovery to wages, mainte- 
nance, and cure (see supra § 619) does 
not apply where .there has been a 
breach of the employer’s duty to pro- 
tect the seaman from violence and 
brutal treatment by the officers. The 
Marion Chilcott, 95 Fed. 688. 


[b] Theory of recovery is analo- 
gous to that for unseaworthiness [see 
supra § 650], indemnity being allowed 
because in the case of failure to pro- 
tect a seaman from assault, as in case 


of failure to provide a seaworthy ship, 
the employer is guilty of a personal 
breach of duty. The Marion Chilcott, 
95 Fed. 688. 


34. The Sinaloa, 292 Fed. 640; The 
Lizzie Burrill, 115 Fed. 10153) The 
Marion Chilcott, 95 Fed. 688. Com- 
pare admiralty rules; and infra text 
and notes 41-45. ‘ 


35. The Whisper, 268 Fed. 464; The 
Lizzie Burrill, 115 Fed. 1015; The 
General Rucker, 35 Fed. 152. 


_ [a] Rule applied.—The shipowner 
is liable in damages for an unjustifia- 
ble assault committed on a seaman 
by a mate as a disciplinary measure. 
The General Rucker, 35 Fed. 152. 


36. See supra text and notes 33-35. 


37. Cain v. Alpha SS. Corp., 35 F. 
(2d) 717 [aff 281 U. S. 642, 50 SCt 443, 
74 L. ed. 1086]; The Lizzie Burrill, 115 
Fed. 1015. 


{a] Striking sick seaman by the 
master while on the high seas renders 
the owners liable in damages. Ga- 
brielson v. Waydell, 67 Fed. 342. 


88. The Sinaloa, 292 Fed. 640. 


[a] Assaulted by mate on captain’s 
order.—Thé Sinaloa, 292 Fed. 640. x 


39. Cain v. Alpha SS. Corp., 35 F. 
(2d) 717 [aff 281 U. S. 642, 50 SCt 448, 
74 L. ed.. 1086]. 


[a] Rule stated.—Under the gen- 
eral maritime law “a shipowner is re- 
sponsible for injuries to a seaman re- 
sulting from an unjustifiable assault 
by the master, or by another with ‘his 
acquiescence, committed in further- 
ance of the ship’s business.” Cain v. 
Alpha. SS, Corp:, 35 EF. (a) 717, 720 
[aff 281 U. S. 642, 50 SCt 443, 74 L. 
ed. 1086]. 


40. The Lizzie Burrill, 115 Fed. 
1015; The Marion Chilcott, 95 Fed. 
688. 


[a] Repeated assaults by mate and 
boatswain, which master took no steps 
to prevent. The Lizzie Burrill, 115 
Fed. 1015. 


41. See supra § 658. 
42. Admiralty suits generally see 
Admiralty § 130. 


43. The Rolph, 299 Fed. 52 [cer- 
tiorari den sub nom. Rolph Nav., etc., 
Co. v. Kohilas, 266 U. S. 614 mem, 45 
SCt 96 mem, 69 L. ed. 468 mem]. 
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against ship** or owner.*5 
Self-defense. 


‘master in self-defense.*® 
[§ 768] 2. Master. 


44. The Rolph, supra. 


[a] Suit in rem.—‘‘Appellants cite 
admiralty rule 15, which provides that, 
in all suits for an assault or beating 
on the high seas or elsewhere within 
the admiralty and maritime jurisdic- 
tion, the suit shall be in personam 
only. The rule does not seem to be 
applicable to a case where, as here, 
the mate hired was known to be in- 
competent by reason of brutality of 
disposition. As already said, the 
breach on the part of the owner of the 
Rolph was the failure to supply a 
properly equipped ship. There was 
unseaworthiness, and therefore re- 
covery may be had for injuries appel- 
lees received in consequence of unsea- 
worthiness.” The Rolph, 299 Fed. 52, 
55 [certiorari den sub nom. Rolph 
Nava cuete,, uCo.tva) Kohilas, 266, Uis0S. 
614 mem, 45 SCt 96 mem, 69 L. ed. 468 
mem j. 


45. The Rolph, supra. 


[a] Basis of owner’s liability.—‘‘It 
is said that the owner does not select 
the mate and therefore the ship cannot 
be ‘held. But it is established that 
while the master of the ship selects 
the mate, in so doing he is the rep- 
resentative of the owner in respect 
to the obligation to. equip the ship 
with a competent officer, to make her 
seaworthy, and the duty of the owner 
in such respect is one not to be del- 
egated or avoided by the plea that 
the master did not know the ship 
was unseaworthy when the voyage 
was commenced. It would follow, 
therefore, that if the master fails, and 
by reason of failure the ship is un- 
seaworthy, and injuries are done by 
willful assaults upon a seaman, the 
owner may be held liable.” The 
Rolph, 299 Fed. 52, 55 [certiorari den 
sub nom. Rolph Nav., etc., Co. v. 
Kohilas, 266 U. S. 614 mem, 45 SCt 
96 mem, 69 L. ed. 468 mem]: 


46. The David Evans, 187 Fed. 775, 
109 CCA 6238. 


[a]. Damages claimed on theory of 
breach of contract and denied because 
the master’s assault on the seaman 
was justified aS a measure of neces- 
sary self-defense. The David Hvans, 
187 Fed. 775, 109 CCA 623. 


47. U. S.—Belyea v. Cook, 162 Fed. 
Dorrell v. Schwerman, 111 Fed. 
209; Cushman vw Ryan, 6 F. Cas. No. 
8,515, 1 Story 91; Elwell v. Martin, 8 
F. Cas. No. 4,425, 1 Ware 45; Forbes 
v. Parsons, 9 F. Cas. No. 4,929, Crab- 
be, 283; Lindrop v. Dall, 15 F. Cas. 
No. 8,365; Sheridan v. Furbur, 21 F. 
Cas. No. 12,761, Blatchf. & H. 423. 


Hawaii.—Clark v. Jagger, 1 Hawaii 
208. 

Mass.—Sampson y. Smith,'15 Mass. 
365. 

N, Y.—Whitten v. Chester, 2 NYCity 


The ship cannot be held liable in 
damages for an assault on a seaman made by the 


The master is liable in dam- 
ages to a seaman for wrongful punishment inflicted 
by him#* or by one of his officers with his connivance, 
consent, or authority,*® such as unjustifiable assault 
for which the master was responsible,t® as where 
the master had actual or constructive knowledge of 
the trespass and made no effort to stop it;°° but 
for injuries inflicted before he could interfere the 
master is not liable,®! nor ean he be held for partici- 
pating in an assault only in so far as necessary to 


SEAMEN 


preserve discipline.5? 


Advice of consul will not necessarily protect a mas- 
ter from liability for wrongful punishment of sea- 


[§§ 767-769 


. 


men,°? although it may exempt him from liability 


Ct 4; Brown v. Howard, 14 Johns. 119. 


Pa.—Wedman v. Kendall, 14 Wkly 
NCas) 157. 


S. C.—Flemming v. Ball, 1S. C. L. 3:3 


48. Murray v. White, 9 Fed. 562; 
Anderson v. Ross, 1 F. Cas. No. 361, 
2 Sawy. 91; Knowlton v. Boss, 14 F. 
Cas. No. 7,901, 1 Sprague 163; Rob- 
erts v. Skolfield, 20 F. Cas. No. 11,917, 
3 Ware 184; Thomas vy. Lane, 23 F. 
Cas. No. 13,902, 2 Sumn. 1; Shorey v. 
Rennell, 22 F. Cas. No. 12,806, 1 
Sprague 407; Burrmeister v. Seyer, 
2 Hawaii 255. 


[a] Condoned offense.—The mas- 
ter is liable if he allows punishment 
to be inflicted on a seaman in his 
presence by a subordinate officer for 
an offense which the master has con- 
doned. Murray v. White, 9 Fed. 562. 


49. The Osceola, 189 U. S. 158, 23 
SCt 483, 47 L. ed. 760; Cain v. Alpha 
SS. Corp., 35... (2d) 717 [aff.281 US. 
642, 50 SCt 4438, 74 L. ed. 1086]; The 
Astral, 134 Fed. 1017; Burrmeister v. 
Seyer, 2 Hawaii 265; Clark v. Jag- 
ger, 1 Hawaii 208; The Agincourt, 1 
Hagg. Adm. 271, 166 Reprint 96. 


[a] Both breach of duty to protect 
and personal participation in unjus- 
tified assaults on seaman. Burrmei- 
ster v. Seyer, 2 Hawaii 255. 


Liability of ship and owner see su- 
pra §i76% 

50. Hanson y. Fowle, 11 F. Cas. 
No. 6,042, 1 Sawy. 539. 


51. Johnston vy. Mowatt, 115 Fed. 
844; Mellor v. Cox, 45 Fed. 115. 


52. Jordan v. Williams, 13 F. Cas. 
No. 7,527, 1 Curt. 69; Dodge v. Hemp- 
stead, 2 Hawaii 18. 


[a] Merely stopping fight.—Where 
the first mate unjustifiably assaulted 
and beat the third mate, and the mas- 
ter, while indicating that his sympa- 
thies were with the first mate, never- 
theless did nothing more than stop 
the fight, the first mate was liable in 
damages but the master was not. 
Dodge v. Hempstead, 2 Hawaii 18. 


[b] Rescuing mate.—A master is 
not liable in damages for assault 
where he merely took part in a fight 
between mate and a seaman to rescue 
the former, using no more force than 
reasonably necessary to accomplish 
such rescue and preserve discipline. 
Jordan v. Williams, 13 EF. Cas. No. 
Tbe al Cucteness 


53. Peters v. Martens, 19 F. Cas, 
No. 11,031; Shorey v. Rennell, 22 F. 
Cas. No. 12,806, 1 Sprague 407. 


[a] Treatment aboard ship.—The 
master is civilly responsible for his 
ill-treatment of the crew on board 
his ship, notwithstanding the advice 
and direction of the consul. Peters 
v. Martens, 19 F, Cas. No. 11,031. 


under statutes providing for infliction of punishment 
through consuls.** 


[§ 769] 3. Other Officers. 
cers of a ship are personally liable in damages for 
wrongful punishment inflicted upon a seaman by 
them,®® such as an unjustifiable assault and bat- 
tery,°® except where they act in obedience to the or- 
ders of the master, in which case they will not be held 
liable as joint trespassers,°? unless the punishment 
is obviously and grossly excessive.°® 


The subordinate offi- 


54. Jordan vy. Williams, 13 F. Cas. 
No.. 7,528, 1 Curt. 69. 


{a] Under act of 1840.—‘“I must 
consider the imprisonment of these 
men, therefore, as an act of the local 
authorities, done upon the request 
of the consul, by reason of informa- 
tion given ‘him by the master, that 
the men had unlawfully refused to 
do duty on board. And the question 
is, whether the master is responsible 
for their imprisonment, as for a tort. 
Prior to the Act of Congress of the 
20th July, 1840, it had repeatedly been 
decided, that a master could not law- 
fully imprison a seaman on shore, un- 
less he were unable to restrain him on 
board; that a case of urgent neces- 
sity must be made out; and that, al- 
though it would be a mark of good 
faith, on the part of the master, to 
take the advice of a consul, as being 
a person confided in by the govern- 
ment, for many purposes, yet such ad- 
vice would not be otherwise operative 
to protect the master, because con- 
suls had no power or duty in refer- 
ence to the matter. .I am satisfied of 
the correctness of these decisions, but 
I. think the act of 1840 thas materially 
changed the relation of consuls to 
this subject. The eleventh clause of 
the Act is as follows: ‘It shall be the 
duty of consuls and commercial 
agents to reclaim deserters, and dis- 
countenance insubordination by every 
means within their power; and where 
the local authorities can be usefully 
employed for that purpose, to lend 
their aid, and use their exertions to 
that end, in the most effectual man- 
ner., This certainly confers on con- 
suls authority, and in strong terms 
makes it their duty, to employ the 
local authorities, to discountenance in- 
subordination, where they can be use- 
fully employed for that purpose; and, 
by_a necessary implication, the con- 
sul must judge and determine, wheth- 
er any particular case is one in which 
they may usefully be employed.” Jor- 


dan v. Williams, 13 F. Cas. No. 7,527, ° 


1Curt.. 695 ‘7-9: 


55. Riley v. Allen, 23 Fed.46; El- 
well v. Martin, 8 F. Cas. No. 4,425, 1 
Ware 45. 


56. Backstack v. Banks, 2 F. Cas. . 


No. 711, 7 Ben. 355; 
stead, 2 Hawaii 18. 


Liability of ship and owner see su- 
pra § 767. 

57. Butler v. McClellan, 4 F. Cas. 
No. 2,242, 1 Ware 220; Sheridan v. 
Furbur, 21 F. Cas, No. 12,761, Blatchf. 
& H. 423. , 


58. Butler v. McClellan, 4 F. Cas. 
No. 2,242, 1 Ware 220; Brown v. How- 
ard, 14 Johns. (N. Y.) 119 (holding 
that it is no defense to an assault 
committed on plaintiff by the mates of 
a vessel that they acted under the 
orders of the master). 


Dodge v. Hemp- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 770-773] 


[§ 770] 4. Joint Liability of Ship, Owner and 
Master under Statute. Under the provision of the 
Seaman’s Act of 1915 prohibiting corporal punish- 
ment and imposing liability for damages,°® the ship, 
owner, and master are jointly lable for damages to 
a seaman resulting from violation of the statute,°° 
and admiralty rules promulgated prior to enactment 
of such statute and forbidding suits in rem against 
the ship for assaults or beating are inapplicable.*+ 


[§ 771] I. Actions and Proceedings®?—1. Right 


of Action—a. Wrongful Punishment Generally. A. 


seaman ordinarily has a right of action to recover 
damages for punishment which was wrongful be- 
cause inflicted without justifiable cause,°* excessive 
in nature and degree,*4 as where the punishment was 
inflicted with a dangerous or deadly weapon,®* or of 
a kind prohibited by statute.°® Where, however, 
the punishment inflicted was lawful, no damages will 


be awarded,°? and where the injury for which dam-_ 


ages are sought did not proximately result from the 


SEAMEN 
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[§ 772] b. Assault and Battery.°® For an un- 
justifiable assault and battery a seaman may recover 
damages;*° but for personal injuries sustained in 
a justifiable assault the seaman can recover no dam- 
ages,“ 


[§ 773] 2. Jurisdiction.7? The laws of the United 
States follow seamen engaged on vessels of the Unit- 
ed States, until the voyage is completed, whether in 
a foreign or domestie port or here, and hence actions 
for tortious assaults on a seaman by the ship’s of- 
ficers are cognizable in the United States courts.7? 
Where the action is in personam and no remedy is 
sought against the vessel, state courts have concur- 
rent jurisdiction with the federal courts;** but even 
such eases are more properly brought in the admi- 
ralty court, where the judge is familiar with the sub- 
ject matter, and can, moreover, call in the aid of 
nautical experts as assessors.7° In the absence of 
treaty stipulation giving consuls exclusive jurisdic- 
tion of differences between master and crew,‘® it 


punishment recovery will be denied.®*® 


59. See statutory provisions; and 
supra § 750. 


60. The Blakely, 234 Fed. 959. 
61. The Blakely, supra. 


62. Actions for personal injury 
generally see supra §§ 634-728. 


63. Cushman v. Ryan, 6 F. Cas. No. 
3,515, 1 Story 91;- Forbes v. Parsons, 
9 F. Cas. No. 4,929, Crabbe 283; Foye 
v. Leckie, .9 F. Cas. No. 5,023, 
Sprague 210; Lindrop v. Dall, 15 F. 
Cas. No. 8,365; Sheridan v. Furbur, 21 
F. Cas. No. 12,761, Blatchf. & H. 423; 
Wedman vy. Kendall, 14 WklyNCas 
(BaD) 157. 


Nature of damages awarded: 
Compensatory see infra § 781. 
Nominal see infra § 782. 
Punitive see infra § 783. 


64. U. S.—Belyea v. Cook, 162 Fed. 
180; Elwell v. Martin, 8 F. Cas. No. 
4,425, 1 Ware 45; Forbes v. Parsons, 
9 EF. Cas. No. 4,929, Crabbe 283. 


Hawaii. cClarke v. Jagger, 1 Ha- 
waii 208. 


Mass.—Sampson v. Smith, 15 Mass. 
365. 


N. Y.—Whitten v. Chester, 2 NYCity 
Ct 4; Brown vy. Howard, 14 Johns. 
11/9. 


S. C—Flemming y. Ball,1S8S.C. L. 3. 


65. Forbes v. Parsons, 9 F. Cas. No. 
4,929, Crabbe 283; Flemming v. Ball, 
iTS) OR SD rays 


66. The Blakely, 234 Fed. 959; Ri- 
ley v. Allen, 23 Fed. 46. 


[a] Corporal punishment.—Dam- 
ages may be recovered for corporal 
punishment, such as flogging, inflicted 
in violation of statutory provisions. 
Riley v. Allen, 23 Fed. 46. 


67. The Thrasher, 173 Fed. 258, 97 
CCA 424; Pasquoin v. The David Ev- 
ans, 3 Hawaii Fed. 612 [aff 187 Fed. 
775, 109 CCA 623]. 


[a] Libel dismissed.—‘‘Does the 
law tie the ‘hands of a ship-master 
who is being insulted, vilified and as- 
saulted by a disorderly and disobedi- 
ent seaman? It ought not, nor does it. 
Under such circumstances, the ship- 
master being permitted to use force, 
he is not to be held liable in damages 
on any fine-spun theories as to the 
exact amount of force which he might 
properly have used. An’d so in this case 
it is not at all clear that the captain 
used more force than was necessary 


is discretionary 


to maintain discipline and order, and 
to repel the attack which was made 
on him by the libelant who is a man 
of large and strong physique. The li- 
bel must, therefore, be dismissed.” 
Pasquoin y, The David Evans, 3 Ha- 
waii Fed. 612, 614 [aff 187 Fed. 775, 
109 CCA 623]. 


[b] Mutineer, although severely 
injured by a deadly weapon, necessari- 
ly used by a master in the suppression 
of a mutiny, can maintain no action 
against the master for damages. Rob- 
erts v. Eldridge, 20 F. Cas. No. 11,- 
901, 1 Sprague 54. 


ia Dorrell v. Schwerman, 111 Fed. 


ig Under Jones Act see supra § 


70. The Osceola, 189 U. S. 158, 23 
SCt 483, 47 L. ed. 760; Cain v. Alpha 
Ss. Corp. 35. FS..(2d)) 717. [att 2810 -U- 
S. 642, 50 SCt 443, 74 L. ed. 1086]; 
The Sinaloa, 292 Fed. 640; The Whis- 
per, 268 Fed. 646; The Astral, 134 Fed. 


1017; The Lizzie Burrill, 115 Fed. 
1015; The Marion Chilcott, 95 Fed. 
688; Gabrielson v. Waydell, 67 Fed. 


342; Clark v. Jagger, 1 Hawaii 208; 
The Agincourt, 1 Hagg. Adm. 271, 166 
Reprint 96. 


Persons liable see passim supra §§ 
766-770. 


71. Razukas v. New York Trap 
Rock Co., 252 Fed: 311; The David Ev- 
ans, 187 Fed. 775, 109 CCA 623; Jordan 
v. Williams, 13 F. Cas. No. 7,528, 1 
Curt. 69; The Palledo, 18 F. Cas. No. 
10,677, 8 Ware 821; Clark v. Jagger, 
1 Hawaii 208. ' 


[a] Disobedience.—Where a _ sea- 
man abusively refused to obey a law- 
ful order to coil a hawser, and to en- 
force discipline the master assaulted 
him, using no more force than neces- 
sary for disciplinary effect, the injured 
seaman could not recover damages for 
the assault. The Palledo, 18 F. Cas. 
No. 10,677, 3 Ware 321. 


[b] Master’s self-defense.—The 
David Evans, 187 Fed. 775, 109 CCA 
623. 


[c] Master’s defense of another.— 
Jordan v. Williams, 13. F. Cas. No. 7,- 
528, L Curt. 969. 


[ad] Seaman’s unlawful refusal to 
quit scow.— Where a captain of a scow 
has been lawfully discharged by his 
employer and refuses to leave the 
boat, the employer may use such force 
as is reasonably necessary to. over- 
come the employee’s physical resist- 


with the courts of this country 


ance to being removed, without incur- 
ring liability for damages for assault. 
Razukas v. New York Trap Rock Co., 


252 Fed. 311. 


72, Admiralty jurisdiction of tort 
one generally see Admiralty §§ 118— 


Jurisdiction of personal injury suits 
generally see supra §§ 7038, 704. 


73. Roberts v. Skolfield, 20 F. Cas. 
No. 11,917, 3 Ware 184. 


74. Flynn v. Corning, 2 WklyNCas 
(Pa. )' 223; 


75. Flynn v. Corning, supra. 


76. Williams v. The Welhaven, 55 
Fed. 80; Meyer v. Basson, 10 Phila. 
(Pa.) 414. 


[a] .Where criminal assault upon 
seaman is not named as a matter of 
exclusive consular jurisdiction. the 
federal courts may take jurisdiction 
for the purpose of protecting the sea- 
man and redressing his wrongs, al- 
though a treaty between the United 
States and Italy provides that “con- 
suls general, consuls, vice-consuls, and 
consular agents shall have exclusive 
charge and shall alone take 
cognizance of questions, of whatever 
kind, that may arise, both at sea and 
in port, between the captain, officers, 
and seamen.’ The Salomoni, 29 Fed. 
534; Weiberg v. The St. Oloff, 29 F. 
Cas. No. 17,357, 2-Pet. Adm. 428: 


{b] Right of seamen to lay com- 
plaint before consul.—(1) The right 
given to seamen by 5 U. S. St. at L. 
396 ec 48 § 16, to lay their complaints 
before the American consul in foreign 
ports is one of great importance, 
which a court of admiralty will care- 
fully guard. Morris vy. Cornell, 17 F. 
Cas. No. 9,829, 1 Sprague 62. (2) The 
master is required to allow them the 
fullest liberty to do so (Jordan vy. Wil- 
iams,: 13. BY Cas: Noi 7528; 2 Curt.69:: 
Knowlton v. Boss, 14 F. Cas. No. 7,- 
901, 1 Sprague 163), (3) but this liber- 
ty is to be exercised under the fair 
and reasonable discretion of the mas- 
ter as to the time and mode of landing, 
and a refusal of duty on the part of 
the crew because such permission is 
not given is justifiable only when such 
refusal is necessary to prevent the 
loss of the right (Jordan v. Williams, 
supra). (4) The phrase, “to lay their 
complaints before the consul,” applies 
to such causes of complaint as are 
specified in the act, namely, that the 
mariner is detained contrary to ‘his 
agreement, or that the vessel is un- 
seaworthy, ete., and not to affrays or 
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whether or not they will exercise jurisdiction to re- 
dress wrongs arising between foreign seamen and 
the masters of foreign vessels, especially when the 
act complained of oceurred upon the high seas,‘? and 
more especially where the seaman by his contract 
has elected and fixed upon the tribunal to which he 
is to resort for the redress of his wrongs,‘* 
great inconvenience which would arise from it has 
induced them to deeline interference in ordinary 
cases, and leave the parties to seek redress inthe 
courts of their own country;*® but where a seaman 
is legally discharged from the vessel in this country, 
he may maintain an action in our courts for a tort 
committed by the master on the high seas, while the 
relation of master and seaman existed.’° 


[§ 774] 3. Compromise and Settlement. In ac- 
cordance with general rules,*? settlements of sea- 
men’s damage claims for maltreatment are subject 
to close serutiny by the courts,8? but will be sus- 
tained if fair and equitable in spirit and execution.S* 


[§ 775] 4. Time To Sue.S* Where an action for 
damages for maltreatment of a seaman is based upon 
breach of the employer’s duty of good treatment*® 
a statute limiting the time for bringing actions for 
assault and battery is inappliecable.%® 


[§ 776] 5. Parties.8* Under provisions of the 
Seamen’s Act of 1915 prohibiting corporal punish- 
ment and imposing liability for breach of the statute 
upon ship, owner, and master,** a seaman suing for 
damages for maltreatment may join as parties de- 
fendant the master,®® ship,°° and owner.?? 


[§ 777] 6. Pleading.®°? While the practice of the 
admiralty does not insist on all that technical exact- 
ness in pleading which is required by courts proceed- 


quarrels between the officers and crew. 
Jordan vy. Williams, supra. But see 


SEAMEN 


and the ~ 


arate and independent assaults, they 
Should be separately set forth; 


[§§ 773-781 


ing aecording to the course of the common law,°* 
libelant is required to state in clear, distinet, and in- 
telligible allegations the whole gravamen of his com- 
plaint.®* 


[§ 778] 7. Issues, Proof, and Variance.°° The 
proofs in the ease must be confined to the matters 
that are put in issue by the libel and answer.°® An 
affirmative defense must be pleaded,®* but upon a 
replication de injuria to a justification of a beating, 
as master of a ship, plaintiff may show that the 
punishment was excessive without special pleading 
of such matter in the reply.®§ 


[§ 779] 8. Evidence.®® The burden rests upon a 
seaman to prove his ease,t but defendant has the bur- 
den of proving an affirmative defense.” 


Where it is shown that some punishment was jus- 
tified, a seaman must prove that the punishment was 
excessive in degree® or unlawful in kind# in order to 
sustain his claim for damages. 


[§ 780] 9. Trial.© In trespass against a captain 
and mate of a vessel for assault, it is a mixed ques- 
tion of law and fact whether the mate, in inflicting 
punishment on a mariner under orders from the 
master, used any unnecessary violenee,® or whether 
a mate is bound to obey the order of the master when 
commanded to punish a mariner;’ but whether such 
flagrant offenses existed on board a vessel as justi- 
fied the master in imprisoning a mariner on shore in 
a foreign port is a question of faet for the jury in 
an action brought by the mariner against the master 
for such imprisonment. 


[§ 781] 10. Nature and Amount of Recovery®—a. 
Compensatory Damages.'® In a seaman’s suit for 


99. In action for personal injury 


oth- | generally see supra §§ 714-718. 


Knowlton v. Boss, upra. 


77. Olzen v. Schierenberg, 3 Daly 
(N. Y.) 100; Johnson v, Dalton, 1 Cow. 
(N. Y.) 548, 18 AmD 564. 


78. Olzen y. Schierenberg, 8 Daly 
GN 0.0. 
79. Johnson y. Dalton, 1 Cow. (N. 


Y.) 548, 183 AmD 564. 


80. Olzen vy. Schierenberg, 3 Daly 
(N. Y.) 100; Johnson v. Dalton, 1 Cow. 
(N. Y.) 548, 13 AmD 564. 


81. See supra §§ 18, 27. 

82. Brooks v. Snell, 4 F. Cas, No. 
1,961, 1 Sprague 48. 

83. Brooks v. Snell, supra. 


84. In action for personal injury 
generally see supra § 708. 


85. See supra § 741. 

86. Gabrielson v. Waydell, 67 Fed. 
342. 

87. In action for personal injury 
generally see supra § 709. 


gs. See supra § 770. 

89. The Blakeley, 234 Fed. 959. 
90. The Blakeley, supra. 

91. The Blakeley, supra. 

92. In action for personal injury 


generally see supra §§ 710-712 
93. See Admiralty § 183. 


94. Pettingill v. Dinsmore, 19 F, 
Cas. No. 11,045, 2 Ware 212 (if libel- 
ant intends to claim damages for sep- 


erwise the respondent will not know 
what he has to answer, and that if he 
intends to rely on general ill-treat- 
ment and oppression on the part of 
the master, in aggravation of dam- 
ages, it must be propounded in a dis- 
tinct allegation, to enable the master 
to take issue upon it in his answer). 


95. In action for personal injury 
generally see supra § 713. 


96. Pettingill v. Dinsmore, 19 F. 
Cas. No. 11,045, 2 Ware 212; Ben- 
nett v. Howard, 3 Day (Conn.) 219. 


97. Pettingill v. Dinsmore, 19 F. 
Cas. No. 11,045, 2 Ware 212. 


fa] Effect of failure to plead miti- 
gating circumstances.—In_ trespass 
for assault and battery and not guilty 
pleaded, the jury are not at liberty to 
take into consideration the circum- 
stances of the assault and battery, 
with a view to reduce the verdict be- 


low the amount of the damages ac- 
tually sustained, if those circum- 
stances could have _ been pleaded. 


Watson v. Christie, 2 B. 
Reprint 1248. 


[b] Seaman’s habitual misconduct, 
urged in mitigation of damages, must 
be set forth in a defensive allegation 
in the answer in order that tha li- 
belant may be entitled to meet the 
charge by counter evidence, or else a 
master will not be permitted to in- 
troduce evidence thereof. Pettingill 
v. Dinsmore, 19 F. Cas. No. 11,045, 2 
Ware 212. 

98. Hannen y. Edes, 15 Mass. 347. 


& P. 224, 126 


a.” Pacificy Packing, [etce. ico... 
Fielding, 136 Fed. ott, 69 ‘CCA 325. 
Benton vy. Whitney, 3 F. Cas. No. 1,335, 
Crabbe 417; Edwards vy. Stott, 1 Ha- 
wali 324. 

[a] Declarations of crew that mas- 
ter was “cross,” ‘pretty ‘hard,’ or 
“rather domineering,’ are insufficient 
to support a seaman’s suit for dam- 
ages for general bad treatment. Hd- 


wards y. Stott, 1 Hawaii 324. 

2. Pacific Packing, Ste., Gore 1 ae 
Fielding, 136 Fed. 577, 69 CCA 325. 

8. Carleton v. Davis, 5 F. Cas. No. 
2,408, 2 Ware 225. 


[a] Evidence held insufficient to 
prove punishment excessive. The 
Lowther ah 1 Hagg. Adm. 384, 166 
Reprint 13 


4. Giclee Vv. 
2,408, 2 Ware 225. 


[a] Evidence held insufficient to 
prove use of belaying pin in punishing 
seaman. Carleton Me Davis, 5 F. Cas. 
No. 2,408, 2 Ware 225. 


5. In action tok personal injury 
generally see supra §§ 719-721. 


6& Frost v. Hammatt, 11. Pick. 
(Mass.) 70 


7. Frost v. Hammatt, supra. 


8 Buddington vy, Smith, 13 Conn. 
334, 33 AmD 407, 


9. In action for personal injury 
generally see supra §§ 722, 723. 


aan Generally see Damages §§ 68— 
oVU. 


Davis, 5 F. Cas. No. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 781-785] 


maltreatment a reasonable compensation for the in- 
juries suffered and the loss occasioned constitutes the 
true measure of damages.!! 


[§ 782] b. Nominal Damages.'? An award. of 
nominal damages has been held sufficient where the 
seaman was guilty of inexcusable delay in bringing 
his aetion!® or where the seaman suffered no sub- 
stantial injury.'* 


[§ 783] c. Punitive Damages.1*> Punitive dam- 
ages will ordinarily be denied in the absence of mal- 
ice,+® although unjustifiable use of a dangerous 
Weapon in disciplining a seaman may be ground for 
imposition of punitive damages.!7 


Owner of the ship is ordinarily exempt from lia- 
bility for punitive damages;!® but in a case where 
such damages are permissible!® he may be held lia- 
ble therefor if it further appears that he acquiesced 
in,?° authorized,?? or ratified?” the conduct upon 
which the claim for punitive damages is based. 


Master may be liable for punitive damages”® in a 
proper case.*4 


[§ 784] d. Aggravation and Mitigation of Dam- 


11. Padmore v. Piltz, 44 Fed. 104; 


Jay v. Almy, 
Backstack v. Banks, 2 F. Cas. No. 711, 


7 Ben. 355; Jay v. Almy, a BE. Cas, 24 
No. 7,236, 1 Woodb. & M. 26 17 : 
[a] Imprisonment and it of ef- 25. 


fects.—In an action against a master 


SEAMEN 


13) gh. wicass 
1 Woodb. & M. 262. 


See supra text and notes 16, 


Particular factors considered 
in awarding damages generally see 
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ages.25 Various circumstances may be considered in 
aggravation?® or mitigation?’ of damages, such as 
habitual misconduct of the seaman, which may be 
shown in mitigation.?® 


[§ 785] e. Particular Awards and Particular Fac- 
tors Considered in Making Awards. Particular fac- 
tors considered in determining the amount of dam- 
ages to be awarded under general rules?” include the 
situation of the parties,°° the seaman’s conduct,** his 
rank aboard ship,®? the nature and severity of his 
injury,®® and, according to certain authorities, the 
seaman’s motive in instituting suit,?4 the reasonable 
or excessive character of force employed against the 
seaman,*° use of a weapon,*®® the good or bad judg- 
ment exercised by the master in connection with the. 
matter,” and predication of the master’s action upon 
advice of consul.*8 


Personal indignities are ordinarily not ground for 
the award of substantial damages;*® but in excep- 
tional cases damage may be allowed on this ground.?° 


Particular awards held proper or sufficient under 
general rules,** as applied to the circumstances in- 
volved, are given infra this note.*? 


No. 7,236, | joined as a party to the suit with 
the master, the court will presume 
that this was done to render the 
mate an incompetent witness, and 
will consider that fact in este 
damages); Sheridan v. Furbur, 21 F 


an rie sagonment | a a ee acres § 785. Cas. No. 12,761, an" Biatens: & H. 423. 

board were lost orenta Compensation 26. ‘Schelter’v. York, 21H. Cas. eden ao hed st a 
a a EAE ECHELON 36," Benton v. Whitney, 8 F. Cas. 
Eos Dicceis tan tis anesaiioret a Be Are eee ane TOeB maine ae pei idered.—Th 
damages. Jay v. Almy, epee Cas. No.| Cas. No. 11,045, 2 Ware 212; The | weapon eee an “Smicer 6H pai 


7,236, 1 Woodb. & M. Lowther Castle, 
12. Generally see Damages §§ 58—| 166 Reprint 137. 
67. Necessity of 


‘13. Saunders vy. Buckup, 21 F. Cas. 
No. 12,373, Blatchf. & H. 264. § 778. 


14. The Ludlow, 280 Fed. 162, 166; 29. 
Edwards v. Stott, 1 Hawaii 324. 30. 


1, Hage. Aidm. (385; 


pleading 
stances urged in mitigation see supra 


See supra §§ 781-783. 


Schelter v. York, 
No: 12,446, Crabbe 449; 


ishing a seaman is always a sub- 
ject of consideration and weight with 
the court. Benton v. Whitney, 3 F. 
Cas. No. 1,335, Crabbe 417. 


Punitive damages see supra § 783 
text and note 17. 


JiR Cas: 37. Latty v. Emergency Fleet 
Whitney v.|Corp., 279 Fed. 752. 


circum- 


“The damage to the steward recov- 
erable by this libel being limited to 
injury to his health or person, of 
which the evidence shows none, the 
only thing for which he may be com- 
pensated is the discomfort of 16 
hours’ confinement in the lazarette. 
I conclude that nominal damages is 
sufficient reparation.” The Ludlow, 
supra. 


15. Exemplary or punitive damag- 
es generally see Damages §§ 268-298. 


16. Gould vy. Christianson, 10 F. 
Cas. No. 5,636, Blatchf. & H. 507 (vin- 
dictive damages will not be awarded, 
unless the punishment was wantonly 
inflicted by the master with a view to 
the disgrace and mortification of the 
libellant, and not for the enforcement 
of discipline). 


17. Padmore v. Piltz, 44 Fed. 104. 


{a] Belaying pin.—Padmore v. 
Piltz, 44 Fed. 104. 

18. The Ludlow, 280 Fed. 162; Pa- 
cific Packing, etc., Co. v. Fielding, 136 
Fed. 577, 69 CCA 325. 


19. See supra text and notes 16, 17. 
20. The Ludlow, 280 Fed. 162. 


OI eae meackine. /elc.,5 Col WV. 
Fielding, 136 Fed. 577, 69 CCA 325. 


22. The Ludlow, 280 Fed. 162; Pa- 
cific Packing, etc., Co. v. Fielding, 
136 Fed. 577, 69 CCA 325. 


23. Gould v. Christianson, 
Cas. No. 5,636, Blatchf. & H. 


10 F. 
507; 


tery by a master, 


Eager, 29 F. Cas. No. 17,584, Crabbe 


422 

31. The Palledo, 18 F. Cas. No. 
10,677,° 3 Ware 321; Saunders v. 
Buckup, (21 FY’ Cas. No. | 12,373, 
Blatechf. & H. 264. 


Habitual misconduct as going in 
mitigation see supra § 784. 


32. Peters v. Martens, 19 F. Cas. 
No. 11,031. 


[a] Insubordination by steward, 
an educated man, is a greater offense 
than by an ordinary mariner, and 
therefore the damages awarded him 
because of excessive punishment will 
be less than those awarded an ordi- 
nary mariner. Peters v. Martens, 19 
ReCas- Now 1a Oe, 


33. Latty v. Emergency Fleet 


Corp., 279 Fed. 752; The General 
Rucker, 35 Fed. 152. “ 
[a] Slight injury.—Courts of ad- 


miralty do not ordinarily allow ex- 
travagant damages for personal in- 
juries that are not permanent or se- 
rious. The General Rucker, 35 Fed. 
152. 


Personal indignities see infra text 
and notes 39, 40. 


34. Saunders v. Buckup, 21 F. Cas. 
No. 12,373, Blatchf. & H. 264 (where, 
in a libel for an assault and bat- 
the mate, who was 
a witness of the transaction, but was 
in no way connected with it, was 


38. The South Portland, 111 Fed. 
767, 768. 


“The injury which they suffered, 
however, was not serious, and as the 
captain acted without malice, under 
the advice of a lawyer who prob- 
ably did not have access to the stat- 
utes recently enacted by congress, 
and was not informed that the laws 
which he supposed authorized the 
proceedings had been repealed, there 
is no reason for awarding very heavy 


damages.” The South Portland, su- 
pra. 

39. The General Rucker, 35 Fed. 
152. 


40. Gould v. Christianson, 10 F. 
Cas. No. "5,686, Blatcht..& Hs 507: 


[a] Minor on health voyage.— 
Where a minor is placed aboard a 
ship by his father to improve his 
health and to learn navigation, and 
where an action is brought against 
the master for the excessive punish- 
ment of such minor, the damages will 
be estimated with regard to the char- 
acter and position of the minor, and 
will not be necessarily limited exclu- 
sively to a remuneration for the 
bodily injury. Gould v. Christianson, 
LOW EY eCas. No. 5,636) “Blatehiw' & Mik 
507. 


41. See supra §§ 781-784; and su- 
pra text and notes 29-40. 


42. See cases infra this note. 
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[§ 786] 11. Costs.*8 
damages 


No costs can be had until 
have been decreed against respondent,** 


SEAMEN 
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and even a recovery in such a suit does not neces- 
sarily carry costs as an incident, in admiralty.*° 


XVI. WAGES, EFFECTS, AND FUNERAL EXPENSES OF DECEASED SEAMEN 


[§ 787] A. In General. It is within the power of 
congress*® to provide for the disposition of the 
wages** and effectst’ of seamen dying in service. 


[§ 788] B. Disjosition and Administration of Es- 
tate+°—1. By United States Shipping Commission- 
ers. Under the act creating his office,>° a United 
States shipping commissioner has a right to take 
possession of such effects of a deceased seaman as 
are on board ship.®! But he eannot intermeddle with 
the estate or effects on shore,®? and is not ex officio 
entitled to letters of administration.** 


[§ 789] 2. By State Public Administrator. 
state statutes conferring jurisdiction on a probate 
court to appoint an administrator to administer as- 
sets within the commonwealth,’* wages of a deceased 
seaman paid to a United States shipping commis- 
sioner of a federal district court within the com- 
monwealth constitute “funds within the common- 
wealth,’®® so as to entitle a public administrator 
appointed by a state court to have such wages paid 
over to him.°® The publie administrator takes such 
funds for disposition as may be required by appli- 
cable federal statutes,°* and, if the funds remain 
unclaimed, they will not escheat to the eommon- 
wealth,®* but are to be paid to the United States 
treasury fund for relief of sick and disabled sea- 
men,°® where so provided by federal statute.°° Un- 


fa] en dollars for unlawful im- 45. 


Under 


Peterson v. Watson, 19 F. Cas. 


der federal statutes providing for payment by a 
federal district court of money and effects of a de- 
ceased seaman over a specified value to “the legal 
personal representatives of the deceased,”®? a public 
administrator appointed by a state court is a legal 
personal representative of the deceased seaman so 
as to be entitled to claim such funds.°? Where the 
value of the seaman’s estate is in excess of the speci- 
fied amount, funds in the register of the federal dis- 
trict court should be turned over to him.®? But 
where the funds are below the specified minimum 
value, such funds should not be paid over to such 
administrator if the estate appears likely to remain 
unclaimed,®* nor where the person entitled thereto 
is clearly known,°* as in such eases expense will be 
saved by distribution undertaken directly by the 
court,®® as permitted under discretionary powers 
relative to small estates under applicable federal 
statutes.°7 


[§ 790] 3. By Foreign Consul. Under federal 
statutes authorizing the federal court to pay over 
funds of a deceased seaman of less than three hun- 
dred dollars to, inter alia, anyone “entitled to take 
out letters of administration or confirmation” on the 
estate,°* applicable state statutes, making “any per- 
son legally competent” eligible to act as adminis- 
trator of a decedent’s estate,®® and treaty provisions 


Public administrator generally see 


prisonment ashore where the rageven No. 11,087, Blatchf. & H. 487. Deas ohae and Administrators §§ 
acted in good faith and on advice o 46. Regulation of seamen gener- 7 
fod 67 Byer doth or bland, 7st ally see supra §§ 18-26. 57. In re Buckley, supra. 
tb] One hundred . dollars.—(1) 47. In re Buckley, 33 F. (2d) 615. 58. In re Buckley, supra. 
For excessive force used in neces- 48. In re Buckley, supra. 59. In re Buckley, supra. 
sary removal of recalcitrant seaman 49. Fees of commissioners see in- “The commonwealth has no equi- 


from ship. Latty vw. Emergency Fleet 


fra § 805. 


Corp., 279 Fed. 752. (2) For sixteen 

hours’ unlawful confinement aboard 50. 

ship and in irons. The Ludlow, 280 Rights, duties, 
Fed. 162. 


{c] One hundred and fifty dollars 
award where the first mate beat up 


See statutory provisions. 


appointment, 
removal of shipping commissioners | are 
generally see infra §§ 795-807. 


table claim on this money. If un- 
claimed, it ought to go where the 
federal statute places it; i. e, in- 
to the fund to help other seamen who 
ill or disabled. Because such 
funds are paid to an administrator, 
it does not follow that they will, 
if unclaimed, escheat to the common- 


and 


the third mate in the presence of the (Can) ne re Bedford, Myr. Prob. 
crew. Dodge v. Hempstead, 2 Hawaii me : 
18. 52. In re Bedford, supra. 


iit Generally see Costs 15 C. J. 
pii. 

In admiralty generally see Admi- 
ralty §§ 327-349. 


In action for personal injury gen- 
erally see supra § 724. 


44. Peterson v. Watson, 19 F. Cas. 
No. 11,037, Blatchf. & H. 487. 


[a] Effect of settlement before 
hearing.—The mere institution of a 
suit for damages by a Seaman against 
the master for assault and battery 
does not carry with it a lien upon, 
or equitable claim to, the costs cre- 
ated in bringing the ‘action, nor can 
libelant’s proctor hold defendant re- 
sponsible for his costs in the suit 
where the cause of action was set- 
tled by libelant and respondent be- 
fore the hearing; and a notice by 
the proctor to respondent that in case 
of a compromise he will be held lia- 
ble for the costs is ineffectual. 
Peterson v. Watson, 19 F. Cas. No. 
11,037, Blatchf. & H. 487; Purcell v. 
incolne 20> HioCas. MNo.; 11,471, 
Sprague 230. 


53. In re Bedford, supra, 
54 See statutory provisions. 


Executors and Administrators 23 C. 
Ji Doe. 


55. In re Buckley, 33 B. 
616. 


“The first question is whether the 
wages in the registry were funds 
within the commonwealth conferring 
jurisdiction on the probate court to 
appoint an administrator. See Gen. 
Laws Mass. c. 198, § 1; chapter 194, 
§ 4. In View of the explicit provi- 
sions in section 4544 [Rev. St.] re- 
quiring the wages in certain cases to 
be paid over ‘to the legal personal 
representatives of the deceased,’ and 
permitting it in other cases, I am 
clearly of opinion that these funds 
constitute property within the com- 
monwealth for the purpose of tak- 
ing out administration.” In re Buck- 
ley, supra. 

56. In re Buckley, supra. 
Save 
324, 


(2d) 615, 


See U. 
Tyndale, 116 Fed. 820, 54 CCA 


wealth. The administrator takes 
them to be disposed of according to 
Rev. St. § 4545; i. e, if no claimant 
appears, they are to be paid, less the 
reasonable expenses of administra- 
tion, into the United States 
Treasury fund.” In re Buckley, 33 
(2a) 615, 616; 


60. See USCA tit 46 § 628. 
61. See USCA tit 46 § 627. . 
62. In re Buckley, 33 F. (2d) 615. 
63. In re Buckley, supra. 
64. In re Buckley, supra, 
65. In re Buckley, supra. 
66. In re Buckley, supra. 


“Under such circumstances pay- 
ment through an administrator is of 
no advantage and will merely burden 
a small fund with unnecessary legal 
pr pen are In re Buckley, 33 F. (2d) 
615, x 


67. See USCA tit 46 § 627. 

68. See statutory provisions. 

69. See statutory provisions. 
Eligibility see Executors and Ad- 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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to the effect that certain consular representatives 
shall, so far as the laws of the country of death per- 
‘mit, take charge of a national’s property and be 
entitled to administration of his estate,’° in a case 
falling within the provisions of such statutes and 
treaty, a consular representative of the country of 
a deceased foreign seaman may, on application, se- 
eure payment to him of the assets of such seaman.’ 


{§ 791] 4. Proceeds of Master’s Sale of Effects. 
Where the master of the vessel sells at the mast the 
effects of a deceased seaman, the proceeds must be 
paid to the shipping commissioner’? or accounted 
for, as provided by the statute,7* and no deductions 
from such proceeds can be made on account of any 
claim due the vessel by deceased."4 


[§ 792] ©. Recovery of Wages*°—1. In General. 
Where a seaman dies during a voyage, his represen- 
tatives are, according to some decisions, entitled to 
his wages for the whole voyage,’® although monthly 
wages are stipulated.?* Other cases hold that, where 
a seaman dies before the voyage is completed, his 
representatives are entitled to his wages only up to 
the time of his death,*® where the engagement was by 


SEAMEN 
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the month.7® If a seaman ships under an agreement 
for a certain sum, provided he continues his duty 
on board for the voyage, and, before the arrival of 
the ship he dies, no wages can be claimed, either on 
the contract®® or on a quantum meruit.** 


[§ 793] 2. Deductions. Under statutes requiring 
the master in cases where a seaman dies during the 
voyage to give the shipping commission an account 
of the wages of the seaman, and providing that no 
deductions claimed in such account shall be allowed 
unless verified as prescribed by the statute,®? the 
shipping commission lacks power to allow an unveri- 
fied deduction.*® 


[§ 794] D. Funeral Expenses. Under statutes 
permitting distribution without formal admuinistra- 
tion of moneys of a deceased seaman in the hands 
of a federal court and less than three hundred dol- 
lars in amount, and permitting deductions for ex- 
penses incurred with respect to such seaman,** a 
party who has theretofore paid a reasonable sum for 
a seaman’s funeral expenses may, on petition, secure 
reimbursement out of the fund in court.®® 


XVII. SHIPPING COMMISSIONERS*¢ 


{§ 795] A. In General. Shipping: commissioners 
are governmental officers vested with certain powers 
and charged with the performance of certain duties 
in exercising a general supervisory authority over 
the contracts and welfare of seamen.§* 


The office of shipping commissioner is one created 
by statute®® for the protection of seamen.®® 


{§ 796] B. Appointment and Removal—l. Ap- 
pointment. Shipping commissioners were originally 
appointed by the circuit courts,°® but are now ap- 


pointed by the secretary of commerce, for each port 
of entry which is also a port of ocean navigation 
and which in his judgment may require the same.®4 


[§ 797] 2. Removal. Shipping commissioners 
were originally removable by the circuit courts,®? 
but, under statutes providing also for their appoint- 
ment,®* may now be removed by the secretary of 
commerce.°* 


[§ 798] C. Rights and Duties®®°—1. Shipment of 
Seamen. The services of commissioners in connec- 


ministrators §§ 87-141. 


70. See provisions of treaties. 
71. In re Holmberg, 193 Fed. 260. 
{a] Swedish consul entitled to as- 


sets of Swedish seaman held by fed- 
eral court in California.—In re Holm- 
berg, 193 Fed. 260. 


72. U.S. v. Tobey, 12 Fed. 347. 
73. U.S: v. Tobey, supra. 
74. U.S. v. Tobey, supra. 


75. Wages generally see supra §§ 
153-547. 


Right to recover wages of seaman 
drowned with ship see supra § 192 
text and note 25. 


76. Johnson v. The Coriolanus, 13 
F. Cas. No. 7,380, Crabbe 239 (where 
wages were decreed to time of death 
and decision postponed as to further 
wages). 


77, Sims v. Jackson, 22 F. Cas. No. 
12,890, 1 Pet. Adm. 157, 1 Wash. C. C. 
414; Walton v. The Neptune, 29 F. 
Cas. No. 17,135, 1 Pet. Adm. 142. 


{a] Quantum for voyage.—Such a 
stipulation does not break the entire- 
ty of the contract for the voyage, but 
only furnishes a rule to adjust the 
quantum for the voyage. Sims _ v. 
Jackson, 22 F. Cas. No. 12,890, 1 Pet. 
Adm. 157, 1 Wash. C. C. 414. 


78. Carey v. The Kitty, 5 F. Cas. 
No. 2,402, Bee 255; 
son, 4 Hast 546, 102 Reprint 940 (hold- 
ing that, where a seaman dies on the 
voyage, his representatives are en- 
titled to his wages up to his death or 


Beale v. Thomp-|' 


last time for payment, according as 
the wages are payable). 

79. Natterstrom v. The Hazard, 17 
F. Cas. No. 10,055, Bee 441. 


80. Cutter v. Powell, 6 T. R. 320, 
101 Reprint 5738. 


81. Cutter v. Powell, supra. 
82. See statutory provisions. 
[a] “The expression ‘verified by 


an entry in the official log book,’ used 
in section 4539 [Rev. St.], I take to 
mean verified as required by section 
4538; that is, signed by the master 
and attested by the mate and one of 
the crew.” U. v. McDonald, 217 
Fed. 686, 687. 


83. U. S. v. McDonald, supra. 


“No such verified entry was pre- 
sented to the commissioner in the 
instant case, and therefore, passing 
the question as to the right of the 
master to pay the earnings of a sea- 
man to a third person upon the sea- 
man’s order, and the further question 
as to who is responsible for the ex- 
penses of the burial of a seaman dy- 
ing during a voyage, it is clear that 
the deductions claimed cannot be al- 
lowed by the commissioner, because 
not verified as required by the stat- 
utes above cited. In all cases like the 
present the statutes must be followed, 
or deductions will not be allowed.” 
U. S. v. McDonald, 217 Fed. 686, 687. 


84. See statutory provisions. 


85. Matter of Reed, 7 Porto Rico 
Fed. 687. 


86. Shipping commissioner: 


marey es of seamen before see supra 


Execution before of: 
Shipping articles see supra § 35. 
Wages release see supra § 356. 
Furnishing account to see supra § 350. 


Payment of wages before see supra 
§§ 347-349. 


Rights and duties of commissioners 
with respect to estates of deceased 
pene see passim supra §§ 787— - 


87. American SS. Co. v. Young, 
105 U. S. 41, 26 L. ed. 906 [aff 89 Pa. 
186, 33 AmR 748]; Us S. v. Smith, 95 
U. S. 536, 24 L. ed. 517; U. S. v. The 
Stage Lothrop, 95 U. S. 527, 24 L. ed. 


88. American SS. Co. v. Young, 105 
U.S. 41, 26 L. ed. 906 [aff 89 Pa. 186, 
33 AmR 748]. 

89. American SS. Co. v. Young, su- 
pra. 


90. Young v. American SS. Co., 105 
U.S. 41, 26 L. ed. 966. 


91. USCA tit 46 § 541. 

Phe: In re Shipping Comrs., 20 Fed. 
93. See supra § 796. 
94. See USCA tit 46 § 541. See 


also In re Shipping Comrs., 20 Fed. 
211 (removal by secretary of treasury 
under earlier statute). 


95. With respect to: 
Discharge of seamen see supra § 93. 


Effects and wages of deceased seamen: 
see passim supra §§ 787-794. 
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tion with the shipping or employment of seamen?® 
are not exclusive;°* and there is nothing in the stat- 
utes providing for their services in such connection 
to preclude independent maintenance and operation 
of employment bureaus by seamen,®® or by their 
employers.°® 


[§ 799] 2. Settlement of Controversies.1  Stat- 
utes vesting in shipping commissioners the authority 
to decide questions between the master and the sea- 
men, which both parties agree to submit in writing,” 
have application only to such controversies as are 
actually submitted in writing to the commissioner.* 
An award made by a shipping commissioner is not 
binding in the absence of the required written sub- 
mission.* 


[§ 800] 3. Commitment and Trial of Deserters. 
Under statutes conferring upon commissioners the 
powers of justices of the peace under acts of the 
federal congress,’ it has been held that the com- 
missioners may arrest,® and commit for trial’ desert- 
ing seamen, but lack the power to try and convict 
deserters,® even though the latter power is vested 
in justices of the peace.® 


{§ 801] D. Clerks and Deputies.1° Under stat- 
utes providing that any shipping commissioner may 
engage clerks to assist him, at his own proper cost, 
and may depute such elerks to act for him in his 
official eapacity,1t the commissioner’s power to em- 
ploy elerks ineludes the further power to appoint 
such clerks deputy commissioners.'? Under statutes 
providing that the secretary of the treasury shall 
determine the number and compensation of clerks 
appointed by the commissioner, with the approval of 
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such secretary,/* the right of a shipping commis- 
sioner to employ clerks under such statutes is de- 
pendent upon the sanction of the secretary of the 
treasury.14 


[§ 802] E. Compensation—1. In General. In the 
construction of statutes regulating compensation of 
shipping commissioners the fact that a particular 
construction will materially reduce the compensation 
of the commissioner is of no weight if the meaning 
of the statute is clear,1® but may be entitled to con- 
sideration if the meaning of the statute is doubtful.?® 


[§ 803] 2. Expenses and Reimbursement. Stat- 
ute taking from the commissioner the right to fees 
and directing their payment into the treasury and 
payment of the commissioner’s expenses by the treas- 
ury are not repealed by subsequent statutes contain- 
ing no repealing clause and no reference to the gen- 
eral expenses of the office,t7 and provisions of the 
later act for the payment of the expenses of clerk 
hire should not be construed as depriving the com- 
missioner of his right under the earlier act to reim- 
bursement for general expenses.1* Where the right 
to employ clerks is dependent upon the sanction of 
the secretary of the treasury,® the commissioner’s 
right to reimbursement for the expense of clerk hire 
is also dependent on such sanction.?° 


‘Particular accounts. Whether the expenses of a 
shipping commissioner have been excessive or rea- 
sonable in any particular instance will depend upon 
the circumstances involved. 


[§ 804] 3. Fees for Shipping and Discharge of 
Seamen. Under modern United States statutes it 
is provided that no fees shall be charged or collected 


Payment of wages generally see su-{ 29 CCA 514 [rev 79 Fed. 92]. 18. U.S. v. Reed, supra. 

Be §§ peas 4 5. See statutory provisions. ” ta] Office rent.—U. S. v. Reed, 167 
elease of wages generally see supra i a O64 UNSC ty 9d 428 ly eda ior 
§ 356. SNe abies tun ene ogre [aff 69 Fed. 841, 13 CCA 682], 

96. See passim supra §§ 30-54. ifs Hag Ses Pt UES [b] 


97. Street v. Pacific Coast Ship- 
owners’ Assoc., 299 Fed. 5 [certiorari 9. 
den 266 U. S. 611 mem, 45 SCt 95 mem, 
69 L. ed. 467 mem]. Compare infra 


8. Ex p. Crandall, supra. 
Ex p. Crandall, supra. 
10. Expense of clerk hire see: in- 


Other expenses incidental to 
office.—U. S. v. Reed, 167 U. S. 664, 17 
SCt_919, 42 L. ed. 317 [aff 69 Fed. 841, 
13 CCA 682]. 


§§ 806, 807 fra § 803. 19. See supra § 801. 
, : 2 deen 20. U.S.v.G j 
98. Street v. Pacific Coast Ship-| 21: See statutory provisions. if SCe1bANSa Lcd ak. ae 
owners’ Assoc., 299 Fed. 5 [certiorari 12. In re New York Shipping fi 4 A . 
den 266 U. S. 611 mem, 45 SCt 95 mem, | Comrs., .21 F. Cas. No. 12,7938, 16 [a] Reimbursement denied.—Un- 


69 L. ed. 467 mem]. Blatchf. 92. 


99. Street v. Pacific Coast Ship- 13. 
owners’ Assoc., supra. 14, U 


[a] Injunction of activities by the 
shipowners’ employment bureau de- 
nied. Street v. Pacific Coast Ship- 


See statutory provisions. 


.S. v. Gunnison, 155 U:S. 389, 
15, SOt, 152,39 i. ted. 1915. 


Regulation by secretary of com- 
merece under modern statutes 


der Act June 26, 1884 (23 U. S. St. at 
L. 59 § 27), providing that the “num- 
ber and compensation of the clerks” 
employed by any shipping commis- 
sioner shall be approved by the secre- 
tary of the treasury, and Act June 19, 
L886" CZ44UL ISM St. At: ti. 09) Seal) pros 


[§§ 798-804 


owners’ Assoc., 299 Fed. 5 [certiorari 
dén 266 U. S. 611 mem, 45 SCt 95 mem, 
69 L. ed. 467 mem]. 


1. Proceedings before superintend- 
ent of mercantile marine under Eng- 
lish statute see supra § 577. 


2. See statutory provisions. 
8. The Howick Hall, 10 F. (2'd) 162. 


[a] Provision in shipping articles 
that controversies between the sea- 
men and the master shall be heard by 
a shipping commissioner, whose de- 
termination shall be conclusive, is not 
a written submission of a contro- 
versy, within Rev. St. § 4554, author- 
izing shipping commissioners to de- 
cide questions which both parties 
agree to submit in writing to him. 
The Howick Hall, 10 F. (2d) 162. 


4. The W. F. Babcock, 85 Fed. 978, 


: see 
USCA tit 46 § 541. 


15. American SS. Co. v. Young, 105 
U. S. 41, 44, 26 L. ed. 966 [aff 89 Pa. 
186, 38 AmR 748]. 


“Tt is of no weight against this con- 
struction of the statutes that it may 
deprive the commissioner of fees to 
an extent materially affecting his 
compensation. Statutes are not to be 
wrested from their true meaning be- 
cause a diminution of the fees of an 
office may result from it.’ American 
SS. Co. v. Young, supra. 


UGr Ue SabvanveedelOmWin ss Got api 
SCt 919, 42 L. ed. 317 [aff 69 Fed. 841, 
13 CCA 682]. 


17. U.S. v. Reed, 167 U.S. 664, 17 
SCt 919, 42 L. ed. 317 [aff 69 Fed. 841, 
13 CCA 682]. 


viding that the latter shall “allow and 
pay compensation” to such 
clerks, a shipping commissioner can- 
not recover from the government the 
amount paid by him for clerk hire 
after he was formally notified by the 
secretary that his compensation 
would be limited to a certain amount 
per month, where it appears that up- 
on the presentation of his vouchers 
containing the claim for clerk hire, 
they were approved only to the 
amount so limited. U.S. v. Gunnison, 
155 U.S. 389, 15 SCt 152, 39 L. ed. 195. 


21. See cases infra this note. 


[a] Accounts approved.—In re New 
York Shipping Comr., 21 F. Cas. No. 
12,798, 16 Blatchf. 92. 


[b] Accounts disapproved.—In re 
Accounts of Shipping Comrs., 85 Fed. 
683. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


“§§ 804-807] 


by shipping commissioners for shipping or discharg- 
ing seamen in accordance: with specified statutory 
provisions.” 


Under earlier statutes providing that a commis- 
sioner is entitled'to a fee of two dollars for each sea- 
man shipped by him, but that on the return of the 
vessel the seamen may reship and sail in the same 
vessel on another voyage without payment of ad- 
ditional fees,*° the fee exemption applies to a re- 
shipment for all voyages succeeding the first one in 
regular order,?* and is not limited to reshipment for 
one other voyage immediately following the one at 
which the fees were paid.?° Under statutes entitl- 
ing commissioners to fees for shipping seamen on 
vessels “engaged in the coastwise trade,” a commis- 
sioner is entitled to fees for shipping seamen on a 
vessel engaged in trading on a navigable river.?° 


[§ 805] 4. For Handling Estates of Deceased Sea- 
men.”* Under statutes authorizing a federal court 
to deduct from money and effects of a deceased sea- 
man in its register expenses incurred in respect to 
such money and effects,?* fees of a shipping commis- 
sioner for services in connection with such money 
and effects may properly be deducted as an “ex- 
pense.”?°, Expenses of the commissioner may be 
deducted under such statute, despite the enactment 
of later statutes changing the method of compensat- 
ing commissioners from fees to salary,?° and stat- 
utes abolishing their right to fees in enumerated 
cases which do not include the handling of a deceased 
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seaman’s effects do not change this rule.*1 


Right of United States to contest amount paid 
commissioners as “expenses” for such services has 
been recognized with respect to future allowances,” 
but denied with respect to past allowances not obvi- 
ously excessive and which have received judicial ap- 
proval.®8 


[§ 806] F. Penalties*¢—1. For Impersonating 
Shipping Commissioner. Under statutes imposing 
penalties upon unauthorized persons who perform 
the duties of shipping commissioners,** a person vio- 
lating the statute by performance of such duties is 
subject to penalty.2® But no penalty can be exacted 
where the act performed was not of the character 
constituting an exclusive duty of a shipping com- 
missioner,?? nor where the voyage for which the sea- 
man was shipped was not within the description of 
voyages regulated by the statute.?® 


[§ 807] 2. For Making Improper Charges. Stat- 
utes primarily regulating shipping commissioners 
and providing a penalty for receiving any remunera- 
tion greater than that authorized by law for pro- 
curing employment for seamen?® have been con- 
strued as designed to protect seamen from extortion- 
ate charges by shipping commissioners,*® or by in- 
terlopers for gain in the transaction,*! but as in- 
applicable to employment of seamen on foreign ves- 
sels.*#? 

Procedure. Penalties under such statutes may be 
recovered in a civil action,*® with quasi criminal 


rach See USCA tit 46 §§ 331, 653, 
646. 
[a] Australian regulations as to 


fees on discharge of seamen see Un- 
ton Ss. Co. Vv. Com., 36 Austr: C. iL. R. 
130. 


23. See statutory provisions. 


24 Young v. American SS. Co., 105 
UWS. 41, 44, 26 L. ed. 966 [aff 89 Pat. 
186, 33 AmR 748]. 


25. Young v. American SS. Co., su- 
pra. 


“The exemption of the reshipment 
from fees was undoubtedly made, as 
suggested by the Supreme Court of 
Pennsylvania, to encourage a more 
steady and continuous service, and to 
make it for the interest of masters to 
so treat their crews.as to induce them 
to remain with the vessels. This ob- 
ject requires the extension of the ex- 
emption to a reshipment on all voy- 
ages succeeding in regular order the 
one for which fees were paid, equally 
as to the one next succeeding. Every 
reshipment must, by its terms, be 
only for another voyage, not for sev- 
eral voyages. So, upon a strict con- 
struction, as well as upon a view of 
the intention of the exemption, the 
same result must follow. No reason 
can be assigned why the exemption 
should extend to the first reshipment 
on the same vessel, that will not ap- 
ply to all subsequent reshipments fol- 
lowing continuously.” Youngs. v. 
American SS. Co., supra. 


26. Ravesies v. U. S., 
[rev 35 Fed. 917]. 


27. Rights and duties of commis- 
sioners with respect to such estates 
see passim supra §§ 787-794. 


28. See USCA tit 46 § 627 and pas- 
sim supra §§ 787-794. 


29. In re Nickerson, 260 Fed. 1020; 
‘U. S. v. Grant, 224 Fed. 644. 


30. U.S. v. Grant, 224 Fed. 644. 


37 Fed. 447 


31. 
1021. 


“Under the law as it stood prior to 
the act of June 19, 1886, it must be 
taken as established in this court that 
the commissioner was entitled to 
make a charge for expenses in accord- 
ance with Judge Shepley’s order of 
1873. The question then is whether 
the statute in question abolishes that 
charge. The language of the act is 
extremely precise: ‘No fee shall be 
charged . . for the following, serv- 
ices, to wit.’ Attending to the effects 
of a deceased seaman was not among 
the services scheduled. The compen- 
sation substituted by the act in lieu of 
fees is based upon ‘a detailed report 
of such services and the fees provided 
by law.’ It seems clear that the com- 
missioner, if he reported such a fee 
as is here claimed, could not be al- 
lowed for it out of the treasury under 
the statute. It was obviously not the 
intention of Congress to change by 
the statute the amount of compensa- 
tion, but only the method of payment. 
For these reasons it seems to me that 
the statute did not nullify the order 
of court under which the claim is 
made, and that the petition should be 
allowed.” In re Nickerson, supra. 


$2) US. vi. Grant, 224 Hed. 644: 
33. U. S. v. Grant, supra. 


34. For making improper charges 
see infra § 807. 


In re Nickerson, 260 Fed. 1020, 


35. See statutory provisions. 

36. U. S. v. Idell, 26 F. Cas. No. 
15,436. 

[a] Violation shown.—U. S. v. 


Idell, 26 F. Cas. No. 15,436. 


[b] Under the English Merchant 
Shipping Act of 1894 see Reg. v. 
Stewart, [1899] 1 Q. B. 964. 


Execution before commissioner as 
affecting validity of shipping articles 
see supra § 35. 


371. U: S. vay Smith; 95 Uas. 
L. ed. 517. Compare supra § 798. 


[a] Merely engaging seamen does 
not subject one to penalties imposed 
upon persons other than commission- 
ers who shall attempt to act as such 
in witnessing the execution of ship- 
ping articles. U.S. -v. Smith, 95 U.S. 
536, 24 Li. ed. 517. 


SS. LUE Ss: Smith, supra; Ui. Si v- 
The Grace sNothcop 95, Us Si) b2ue 24 
L, ed. 514. 


[a] Coastwise voyage.—The act 
conferring power to appoint shipping 
commissioners does not apply to the 
shipping of seamen upon vessels en- 
gaged only in and for voyages coast- 
wise between Atlantic ports of the 
United States. U.S. v. Smith, 95 U. 
S. 536, 24 L. ed. 517. 


{b] West Indies voyage not with- 
in statute. U.S. v. The Grace Loth- 
TOD 9d: USS a2 pedelused.noliag 


[ec] The cases in which shipping 
commissioners must act,’or in which 
the agreement of the seaman is re- 
quired to be signed in the presence of 
such a commissioner, are where the 
ship is boun'’d from a port in the Unit- 
ed States to a foreign port, not in- 
eluding the ports of the British 
provinces or the ports of the West In- 
dies or the republic of Mexico, or 
lake-going vessels touching at foreign 
ports, and in the case of ships of sev- 
enty-five tons burden or upward 
bound from a port on the Atlantic to 
a port on the Pacific, or vice versa. 
U. S. v. The Grace Lothrop, 95 U. S. 
527, 24 L. ed. 514. 


39. See statutory provisions. 


40. U.S. v. Kellum, 7 Fed. 843, 19 
Blatchf. 372. 


41. U.S. v. Kellum, supra, 
42. U.S. v. Kellum, supra. 


U. S. v. Kellum, 7 Fed. 843, 19 
Blateht. 372. 


536, 24 
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procedure in enforcing the judgment,** and an action 
thereunder is properly brought in the name of the 
United States.t® Where plaintiff shows that de- 
fendant was not a shipping commissioner but nev- 
ertheless charged a fee for obtaining employment for 
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a seaman, he makes out a prima facie case for re- 
covery of a penalty,*® and if defendant claims ex- 
emption because the ship was not of a class within 
the regulatory statute, the burden is on defendant 
to prove such fact.*7 


XVIII. RELATION OF CONSULS** TO SEAMEN*® 


[§ 808] A. In General. The official acts of a for- 
eign consul, respecting the crew of a vessel of his 
country, will not be called in question by the courts.°° 
Where a dispute involving a foreign seaman falls 
exclusively within the function and power of a for- 
eign consul to settle under applicable treaty provi- 
sions,°! courts of admiralty are without jurisdiction 
to adjudicate the dispute.°? 


[§ 809] B. Care and Protection of Seamen.** A 
minor who has stowed away on a ship, without the 
knowledge of his parents or of the master, should be 
left by the latter with the consul at the first port of 
eall.°4 The consul should provide for the minor,°® 
and return him to the United States.°° 


{§ 810] C. Trial and Punishment of Seamen®’— 
1. Sending Home for Trial. A consul has no author- 
ity to take seamen from one vessel for criminal con- 
duct, and send them home in another vessel-for tri- 


al;5S and he cannot require the master of a vessel 
to transport to the United States seamen or others 
charged with erime.®® 


[§ 811] 2. Imprisonment in Foreign Port.°° Pri- 
or to enactment of statutes providing for imprison- 
ment of seamen for disobedience,®! it was held that 
a consul had no authority to order an American sea- 
man to be imprisoned in a foreign port for disobedi- 
ence.°? 


[§ 812] D. Compensation®® for Services to Sea- 
men. A consul is not entitled to a commission for 
witnessing the payment of a seaman’s wages on the 
latter’s discharge.*+ 


[§ 813] E. Liability in Damages. Where a con- 
sul, in discharging a seaman,®® abuses his power, he 
may be personally liable for all damages occasioned 
thereby.®° : 


XIX. CRIMINAL OFFENSES*’ 


[§ 814] A. Advances.*® Under United States 
statutes forbidding advances to seamen beyond speci- 
fied amounts and unless allotted by the seaman in 
his shipping articles, and providing for criminal 
prosecution of violators,®® it is a misdemeanor to pay 
any seaman wages in advance of the time when he 


has actually earned the same,?° or to pay such ad- 
vance wages to any other person,‘! unless the sea- 
man has stipulated in his shipping agreement for an 
allotment of any portion of his wages, not exceeding 
one month’s, to be paid an original creditor for board 
or clothing.’ The word “seamen” in the statute 


[§§ 807-814 


44. U. 
45. U. 
46. U. 


v. Kellum, supra. 

v. Kellum, supra. 
v. Rose, 12 Fed. 576. 
47. U.S. v. Rose, supra. 


48. Powers and duties generally 
see Ambassadors and Consuls §§ 34- 
41. 


49. Cross references: 


Discharge of seamen before consul 
see supra §§ 94-98. 

Payment of seamen’s wages to con- 
sul see supra §§ 351, 414. 

Presumption that consul explained 
articles to seaman signing before 
him see supra § 27 text and note 4. 


Return of destitute seamen see supra 
§§ 145-147. 


50. Bernhard v. Creene, 3 F. Cas. 
No. 1,349, 3 Sawy. 230; Patch v. Mar- 
shall, 18 F. Cas. No. 10,793, 1 Curt. 
452. 


51. See Ambassadors an'd Consuls 
§ 43 text and notes 62-67. 


52. The Koenigen Luise, 184 Fed. 
170. 


[a] Under Censular Convention be- 
tween Germany and the United States, 
proclaimed June 1, 1872, 17 St. at L. 
928, art 13 which provides that ‘‘con- 
suls general, consuls, vice consuls or 
consular agents shall have exclusive 
charge of the internal order of the 
merchant vessels of their nation, and 
shall have the exclusive power to 
take cognizance of and to determine 
differences of every kind which may 


nnn 0 


arise, either at sea or in port, between 
the captains, officers, and crews, and 
especially in reference to wages and 
the execution of mutual contracts,” 
a eourt of admiralty of the United 
States is without jurisdiction of a 
suit between an alien seaman and a 
German vessel arising out of his con- 
tract of employment, The Koenigen 
Luise, 184 Fed. 170. 


53. Duties with respect to: 
Discharge of seamen see supra §§ 94-— 


Payment of wages see passim supra 
§§ 347-353, 408-421. 


54. Luscom vy. Osgood, 15 F. Cas. 
No. 8,608, 1 Sprague 82. 


55. Luscom v. Osgood, supra. 
56. Luscom y. Osgood, supra. 


Consul’s return of destitute sea- 
men generally see supra §§ 145-147. 


57. Apprehension and return of 
deserters see supra § 148. 


Do. Us Ss. VenuuunGaecoe. oas. INO. 
15,642. 
59... 7 Op, Atty.-Gen- (U.S) 722: 


U.S. Cons. Reg. (1896) art 16 § 276. 


60. Imprisonment of seamen under 
consular authority generally see su- 
pra §§ 760, 148. 


61. See statutory provisions, and 
passim infra §§ 826-830. 


62. U.S. v. McArdle, 16 F. Cas. No. 
15,658, 2 Sawy. 367; The William 
Here 29 KF. Cas. No. 17,695, 1 Ware 

TS. 


63. Generally see Ambassadors and 
Consuls §§ 19, 20. 


64 Hathaway v. Jones, 11 F. Cas. 
No. 6,212, 2 Sprague 56. 

Payment before consul not neces- 
sary see supra § 96 text and note. 

65. See supra §§ 94-98. 


66. Tingle v. Tucker, 23 F. Cas. No. 
14,057, Abb. Adm, 519. 
67. Cross references: 


Discipline and punishment of seamen 
aboard ship see supra §§ 736-786. 
Jurisdiction of offenses committed on 
the high seas see Criminal Law §§ 
216-221. 

Offenses against: 
as regulations see Pilots §§ 70, 


Piracy laws see Piracy 48 C. J. p 
1206. : 
Shipping commissioner’s  regula- 

tions see supra §§ 806, 807. 
Shipping laws in general see Ship- 
ping [386 Cyc 24, 25, 328]. 


68. Generally see supra §§ 339-346. 
69. See 23 St. at L. 55, ec 121, § 10; 


24 St. at L. 80, c 421, § 3; 80 St. at L. 
763 c 28 § 24. 


Unlawful advances as not deducti- 
ble from wage claims see passim 
supra §§ 339-346. 


70. U.S. v. Nelson, 100 Fed. 125. 
71. U. S. v. Nelson, supra, 
72. U.S. v. Nelson, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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means Americans,’* whose avoeation is that of mar- 
iner;‘* but the statute is not restricted to seamen 
on ships of American registry,’® and applies to sea- 
men shipping on foreign vessels,’® provided treaties 
in force between the United States and foreign na- 
tions do not conflict.77 Such an act has been held 
inappheable to steamboats engaged in trade and 
navigating the inland waters of the United States.7® 


False statement. The provisions of such statutes 
punishing the making of a false statement as to the 
amount due from a seaman refer to claims made 
against sums allotted by the seaman in his shipping 
articles.7® 


[§ 815] B. Attaching or Detaining Seamen’s 
Clothing. Under statutes exempting the clothing 
of a seaman from attachment, and providing that any 
person detaining such clothing after demand by the 
owners shall be liable to a penalty,®® it has been 
held that a criminal information will not lie.*? 


[§ 816] C. Confinement of Commander’?—1. In 
General. Under a provision of the statute relative 
to inciting revolt,** which imposes the same punish- 
ment for unlawful confinement of the master or other 
commanding officer,** and in accordance with gen- 
eral rules under such statute,®> to warrant convic- 


oe is 
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. Nelson, supra. Oo Wass 
. Nelson, supra. 
. Nelson, supra. 


14,606, Pet. on C 
Vv 

v. Nelson, supra. 
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. Nelson, supra. 

sexiness; 23 med, 138. 
Cpl Bhs Nelson, 100 Fed. 125. 
80. See 25 U.S. St. at L. 667, c 97. 
81. U.S. v. Younger, 92 Fed. 672. 


93. U. 
16,264, Pet. C. C, 


J 
® 
Gaq 

NDNANNDWANMN 


MS 


coverahble by civil action.—A criminal 
information will not lie for the viola- [a] 
TCLONMO Loa. DOS. oo taka Lat OO CUNO ae 


SEAMEN 


ae oe F. Cas. No. 


27 FE. Cas. No. 16,225, 5 Mason 460; 
aS. Ve sSimithy -2/ (Casal No. iG, 344. 


4 Wash. C. C. 547. 99. 


Swe Snares 2 Mr Cas eoNo: put 
11S OS Seeve Smal thy 
an CH Cas. No. 16,344, 3 Wash. C. C. 


F.. Cas. No. 15,394, 


94. U.S. v. Savage, 27 F. Cas. No. 
16,225, 5 Mason 460; 


[a] Penalty regarded as debt re- oon 28 F. Cas. No. 16,492, 1 Sumn. [a] 


Collaring master and present- | Shows intimidation. 
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tion of the offense, it must appear that the confine- 
ment was committed by a member of the crew®*® 
of a United States*’ or American®® vessel in waters 
within the statutory description,®® and that the of- 
ficer confined was either the master®® or other officer 
in command.?! 


[§ 817] 2. What Constitutes “Confinement.” 
Criminal confinement of the master may be shown by 
depriving him of the free use of his limbs,®? as by 
shutting him up in a ecabin,®* or actually seizing 
him,®* even though such restraint be only momen- 
tary.°> But the confinement need not necessarily 
involve actual physical restriction of movement.°® 
The offense is sufficiently shown if the master is 
denied the free use of every part of the vessel,®* or 
is restrained from performing the duties of his sta- 
tion,®® whether by force®® or intimidation.* 


An assault and battery does not amount’ to con- 
finement.? 


[§ 818] 3. Unlawful Character of Confinement. 
To constitute the crime, the confinement of the mas- 
ter must be unlawful,* and the offense is not com- 
mitted where the master is confined for a justifiable 
cause,* such as proper and necessary self-defense,’ 
or preservation of life.° But the fact that confine- 


as there was a constructive confine- 
ment in contemplation of law.  U. 
S. v. Bladen, 24 F. Cas. No. 14,606, 
Pet. C. C. 213. 


U. S. v. Huff, 13 Fed. 630. 


US. ive Hutt, Supra On semave 
Bladen, 24 F. Cas. No. 14,606, Pet. 
CG. G. 213 Usisa veusbarpy 27 F. Cas. 
No. 16,264, Pet. (\CHiChI ALS aay See 
Smith, 27 F, Cas. No. 16, 344, 3 Wash. 
U.S. v. Thomp- Cc. C, 78. 

Such mutinous conduct as 
would reasonably coerce a firm man 
U.S. v. Bladen, 
24 F. Cas. No. 14,606, Pet. C. C. 213. 


S. v. Savage, 


Shave Stevens, 27 


which exempts the clothing of a sea- 
man from attachment, and provides 
that any person who shall detain such 
clothing when demanded by the own- 
ers shall be liable to a penalty, asa 
penalty imposed by an act of congress 
is a debt, to be recovered by a civil 
action, and for which, in a state where 
imprisonment for debt has been abol- 
ished, imprisonment by a _ federal 
court is prohibited by U. S. Rev. St. 
ASSES "990: UW. Seva Younger) 92 
Fed. 672. 


82. Seaman’s right to arrest mas- 
ter see supra § 765. 

83. See infra § 839. 

84. See USCA tit 18 § 483. 

85. See infra § 840. 

86. U.S. v. Reid, 210 Fed. 486. 


S7. iS. v. Reid, supra. 


Soan Ue st Wise narD, wes boca. INO. 
NGs264 a eet Cay TSE 


89. U.S. v. Reid, 210 Fed. 486. 


[a] If indictment charges com- 
mission of offense on the high seas, 
it must be proved’as laid. U. S. v. 
Reid, 210 Fed. 486. 


[b] Under the act of 1790 seamen 
could be punished for confining the 
master, although the vessel was not 
on the high seas at the time the of- 
fense was committed. U.S. v. Smith, 
97-F. Cas. No. 16,344, 3 Wash. C.'C. 
78. 

90. U.S. v. Reid, 210 Fed.’ 486. 


91. U. S. v. Reid, supra. 


ing pistol. A seaman is guilty of the 
offense where it appears that he forci- 
bly detained the master by seizing 
him by the collar, and by presenting 
a pistol, which the seaman declared 
to be loaded, and placing it against 
the breast of the captain, and thereby 
preventing the latter from going on 
deck. U.S. v. Stevens, 27 F. Cas. No. 
16,394, 4 Wash. C. C. BAT, 


[b] For purpose of inflicting per- 
sonal chastisement.—U. S. v. Savage, 
27 F. Cas. No. 16,225, 5 Mason 460. 


[c] Holding master against rail. 
U. SS. -v. *Phompson, 28 RE. Cas. No, 
16,492, 1 Sumn. 168. 


95. U.S. v. Bladen, 24 F. Cas. No. 
14,606, Pet. C. C. 213; U.S. v. Savage, 
27 F. Cas. No. 16, 225, 5 Mason 460. 


96. BU eS neVenUih, Law ned, 630. 


97, .U. Saov.) uti. supray on. 7S. 
v. Hemmer, 26 F. Cas. No. 15,345, 4 
Mason 105; U. S. v. Sharp, 27 F. 
Cas. No. 16,264, 1s SOs MEL alaboe, AU 
Si v. Smith, 27 EF. Cas. No. 16, 344, 
3 Wash. C. GT: 


[a] Restricted to particular part 
of deck.—U. S. v. Hemmer, 26 F. 
Cas. No. 15,345, 4 Mason 105. 


98. U. S. v. Bladen, 24 F. Cas. 
No. 14,606, Pet. C. C. 218. 


[a] Constructive confinement.— 
The fact that the master did in fact 
go to every part of the vessel un- 
molested will not preclude conviction 
of seamen for “confinement” in re- 
straining the captain from perform- 
ing the duties of his station where 


2. U. S. v. Lawrence, 26 F. Cas. 
No. 15,575, 1 Cranch C. CG. 94 


Seizing to strike as confinement see 
Supra text and notes 94, 95. 


3.° U. S: vi Thompson, 28 BE. Cas: 
No. 16,492, 1 Sumn. 168. See U. S. 
iVe Henry, 3 F. Cas. No. 1,351, 4 Wash. 
C. C. 428 (holding that the confine- 
ment must be done feloniously to 
constitute the offense). 


4 U.S. v. Thompson, supra. 


5. U.S. v. Sharp, 27 F.. Cas..No., 
16,264, Pet. ©) Co 1iss)U.7S: veaSmith, 
Qs, CasceNiow U6: 345, 3. Wash. C. C. 
DLO Ne Ueuoe ve Thompson, 28 F. Cas. No. 
16 ae 1 Sumn. 168, 


WES cau eae 27 KF. Cas. No. 

168 264, Pet... ‘€. 118 
[a] Extent of resistance.—If the 
master, without any disobedience of 
orders or resistance, is about to at- 
tack any of the crew, he may be 
disarmed, if done to repel great vio- 
lence, which is threatened and im- 
pending without any justifiable 
cause; but if the crew are disobe- 
dient, and resort to persorfal violence 
and seditiously resist the master in 
enforcing his lawful orders, he can 
then rightfully arm himself; and, if 
only intending to use his weapons, 
so far as is necessary to produce 
obedience and put down mutiny, he 
cannot be properly opposed or dis- 
armed by his crew. U.S. v. Peter- 
son, 27 KF. Cas. No. 16,037, 1 Woodb. 


he had to carry arms for protection, |& M. 305. 
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ment results from the master’s striking the seaman 
will not of itself exonerate accused.’ 


[§ 819] D. Crimping, Intimidating Seamen, and 
Going Aboard without Master’s Permission*—l. 
Crimping. English statutes imposing a fine on un- 
licensed persons who supply or engage seamen to 
serve aboard ships® do not create a civil debt for 
such fine,?° but impose a punishment for a criminal 
offense;1! and, where without adequate excuse, the 
fine is not paid, one convicted of the offense, called 
“crimping,’”’!? is subject to imprisonment.** 


“Any ship.” Under a provision of the statutes 
punishing an unlicensed person for supplying sea- 
men for “any ship,” the quoted words do not mean 
“any British ship,”!* and one may be convicted for 
supplying seamen for a foreign ship.+® 


Under provisions exempting the owner of the ship 
from punishment imposed on other unlicensed per- 
sons who engage or supply seamen, the word “owner” 
must be construed in a broad and liberal sense,'® 
and a person having an equitable interest in a share 
of a ship is within the statutory exemption.’? 


[§ 820] 2. Intimidating Seamen from Reporting 
for Duty. Under provisions of the English Con- 
spiracy and Protection of Property Act, exempting 
“seamen” from prosecution for violations thereof,!® 
persons whose oceupation is that of seamen, but who 
are unemployed as such at the time of engaging in 
activities punishable under such act, are not “sea- 
men” within the meaning of the exemption from pun- 
ishment provision.?® 


[§ 821] 8. Going Aboard Ship without Master’s 


[b] Necessity for confinement | 61. 


SEAMEN 


[§§ 818-824 


Permission. Under English statutes providing for 
punishment of unauthorized persons who, without 
the master’s permission, go aboard foreign ships at 
the end of: their voyage,?® a foreign ship is at the 
“end of its voyage” on arrival at a British port, 
despite the fact that it is bound for other and for- 
eign ports thereafter.?+ 


Right to jury trial. One accused of such offense 
has the right to a jury trial.*? 


[§ 822] E. Desertion, Enticing Desertion, and 
Harboring Deserters—1l. Desertion?*—a. In Gener- 
al. A seaman’s desertion of his ship is an offense?* 
which has always been.regarded by the maritime law 
as very serious misconduct.?® 


[§ 823] b. Punishment. Desertion was in early 
periods of history punishable by death?® or brand- 
ing.?? Various early ordinances,?® including stat- 
utes of the United States,?° made the offense pun- 
ishable by imprisonment, and in England it may still 
be so punished.*° But there are now no United 
States statutes authorizing imprisonment of seamen 
deserting from vessels owned by citizens of the Unit- 
ed States;*+ and the statutes authorizing other pun- 
ishments*? by strong implication prohibit punish- 
ment of deserting seamen by imprisonment.?® 


[§ 824] 2. Enticing Seamen To Desert.*4 The 
validity of statutes punishing persons who entice 
or persuade seamen to desert has been upheld.*° 
Under state statutes, making it an offense to entice 
a member of the crew of a ship about to sail to de- 
sert the vessel before expiration of his term of serv- 
ice thereon,®® the crime cannot be committed with 
respect to a seaman whose contract of service is 


474; Com. v. Holloway, 1 Serge. & R. 
(Pa.) 392), and did not apply to coast- 


must clearly appear.—A master of a [a] 


vessel may so conduct himself as to 
justify the officers and crew in plac- 
ing restraints upon him to prevent 
his committing acts which might en- 
danger the lives of all the persons 
on board; but an excuse of this kind 
must be listened to with great cau- 
tion, and such measures should cease 
the moment the occasion for them 
ceases’) Ur Si tv. eSharp, 27 E! "Cas. 
Woslo, 204, Petr tC. 1G. 91132 

ee CN ae OTC ey en kl (CAS SEIN, 
16,345, 3 Wash. C. C. 525. 

8. Cross references: 
Acting as pilot without license see 

Pilots § 71. 
Offenses against license laws gener- 

ally see Licenses §§ 151-163. 
Regulations as to shipping commis- 

sioners see supra §§ 806, 807. 

9. See statutory provisions. 

10. Reg. v. Stewart, [1899] 1 Q. 
B. 964. 

11. Reg. v. Stewart, supra. 

12. See Hughes vy. Sutherland, 7 
QBs Dr 160: 

“Crimp” 17 C. J. p 377. 

13. Reg. v. Stewart, 
B. 964. 

14. Reg. v. Stewart, supra. 

15. Reg. v. Stewart, supra. 

16. Hughes v. Sutherland, 7 Q. B. 
D. 160. 

17. Hughes v. Sutherland, supra. 

18. See statutory provisions. 


19. Reg. v. Lynch, [1898] 1 Q. B. 


[1899] 1 Q. 


Unemployed firemen could be 
prosecuted for preventing seamen 
from reporting for duty, by intimida- 
ee Res. Ve lynch shlso3) 1 Oss 


20. See statutory provisions. 


21. Rex v. Abrahams, [1904] 2 K. 
B. 859. 


“End or completion of voyage” de- 
fined generally see supra § 4. 


22. Rex v. Goldberg, [1904] 2 K. 
B. 866. 


23. Apprehension and return of de- 
serting seamen see supra § 148. 


Desertion from army or navy see 
Army and Navy §§ 159-166. 


24. See USCA tit 46 § 701. 


Nature and elements of offense as 
crime punishable by forfeiture of 
wages see Supra §§ 250-274. 


25. The City of Norwich, 279 Fed. 
687, LRA1918C 795. 

26. The City of Norwich, 279 Fed. 
687, LRA1918C 795. 


[a] “A Hanseatic ordinance of 
1380 made desertion a crime punisha- 
ble by death, and a later ordinance of 
1591 made it punishable by branding.” 
The City of Norwich, 279 Fed. 687, 
699, LRA1918C 795. 


27. The City of Norwich, supra. 
‘28. The City of Norwich, supra. 
29. See 'U. S. Rev. St. § 4596. 


[a] Applicaticn of statute.—The 
statute applied only to seamen 
shipped in the United States (x p. 
D’Olivera, 7 F. Cas. No. 3,967, 1 Gall. 


wise service (U. S. v. Mason, 34 Fed. 
129, 13 Sawy. 218; U. S. v. Buckley, 
31 Fed. 804, 12-Sawy. 108; U. S. v. 
Bain, 5 Fed. 192). 


30. The City of Norwich, 279 Fed. 
687, 699, LRA1918C 795. 


“Even under article 221 of the Mer- 
chant Shipping Act of Great Britain 
of 1894, a seaman on a British ship 
who deserts is still liable under some 
circumstances to imprisonment.” The 
City of Norwich, supra. 


[a] Application of English Sea- 
men’s Act to fishermen.—A fisherman 
1S a Seaman within Seamen’s Act (R. 
S. C. ec 74 § 91), making it an offense 
for a seaman to refuse to join his 
ship without reasonable cause. Rex 
v. Wilneff, (N. S.) 1 EastLR 168. 

[b] Conviction under Defense of 
the Realm Regulation see Haws v. 
Brown, Sime nde bomberos 

31. See Ex p. Larsen, 233 Fed. 708. 

32. Forfeiture of: 

Effects see supra § 729. 
Wages see supra §§ 244-279, 
33. Ex p. Larsen, 233 Fed. 708. 


Steno and return see supra 


34. Aiding or abetting desertion as 
forfeiting wages see supra § 280. 

Enticing men enlisted in army or 
Pong to desert see Army and Navy 

J 

od. 

35. Ex p: Young, 36 Or. 247, 59 P 
707, 48 LRA 153. 


36. See statutory provisions. 


For later cases, developmenis and changes in the law see Annotations, same title and section number. 


§§ 824-829] 


void,®* as for failure to observe federal regulations 
relative to execution of shipping articles.*§ 


In England, under a section of the Merchant Ship- 
ping Act making it an offense to persuade a seaman 
to desert from his “ship,” and other statutory pro- 
visions expressly regulating enticing desertion from 
foreign ships,?® it has been held that the word 
“ship” as used in the first section means “British 
ship,’*° and that it is no offense under the first sec- 
tion to persuade a seaman to desert from a foreign 
ship lying in an English port.#t Under provisions 
of the Merchant Shipping Act, making it an offense 
to persuade a seaman to neglect or refuse to join his 
ship or proceed to sea in her, the offense may be 
committed with respect to a seaman who has re- 
ported aboard ship pursuant to an engagement to 
serve but has not yet signed articles.*? 


[§ 825] 3. Harboring Deserter. Formerly by the 
act of July 20, 1790,4® a penalty was imposed upon 
every person who harbored or secreted ‘a seaman 
who belonged to any vessel, knowing that he belonged 
to the vessel, recoverable one half to the person 
prosecuting for it and one half to the United States. 
The statute has since been repealed.*4 


Under state statutes punishing persons who harbor 
deserting seamen? it would seem that to secure a 
conviction it is necessary to prove that the seaman 


Com. #v- 


SEAMEN 
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was a deserter** and that accused harbored him.*? 
Subject to general rules,** an indictment for harbor- 
ing is sufficient if it follows the language of the 
statute.4? 


[§ 826] F. Disobedience®® of Willful Character— 
1. Definitions and Distinctions. Statutes creating 
the crime of willful disobedience®! have been con- 
strued as relating to disobedience®? or neglect of 
duty®* by one or several seamen, in contradistine- 
tion to such combination and cooperation in.refusal 
to obey as deprives the master of his authority and 
command,°* and amounts to a revolt®® or attempt 
to revolt.>® 


[§ 827] 2. Elements of Offense.**7 To be guilty 
of the statutory crime of willful disobedience to a 
lawful command it must appear that the disobedience 
was willful®®’ and that the command was lawful.®? 


[§ 828] 3. Persons Liable. Under United States 
statutes providing for punishment of any seaman 
who has committed enumerated offenses, including 
willful disobedience,*° the term “seaman” is not con- 
fined to those employed on American vessels,®! but 
Ineludes seamen on foreign vessels in American wa- 
tersr 


_[§ 829] 4. Prosecution and Punishment—a. Con- 
ditions Precedent. Statutory formalities relative to 


37. Bartlett, 190 Mass. | 579. 49. Burn 
148 26 NE 607. S v. State, 73 Ga. 747. 
41. Poll v. Dambe, ‘supra. 50. As affecting merchant 
[a] Necessity of binding engage- 42. Vickerson v. Crowe, [1914] 1] man’s: ¥ rae 
ment.—‘In order to constitute an of-| K. B. 462. fo gta ‘ 
fense under the statute, the influence Ee ¥4 Liability to punishment aboard ship 
referred to must be exerted upon ‘a {a] Statutory provisions requiring see supra § 756 and passim supra 


member of the crew of a vessel 
before the expiration of his term of 
service therein.’ The person referred 
to must not only be a member of the 
crew, but he must be one who has en- 
tered upon a term of service which is 
to continue for some time in the fu- 
ture. Unless there is such a term 
during which the member of the crew 
is under a binding engagement to 
serve on the vessel, it is no offense 
to persuade or entice him to leave the 
vessel.’”’?’ Com. v. Bartlett, 190 Mass. 
148, 76 NE 607. 


38. 


[a] Articles not signed by master. 
—Where one section of U. S. statutes 
provided that the master of a vessel 
of fifty tons burden or upwards, be- 
fore he proceeds on a voyage between 
states, shall make an agreement in 
writing or print with every seaman 
on board such vessel declaring the 
voyage or term for which such sea- 
man shall be shipped; and another 
section declared that all shipments 
of seamen made contrary to any act 
of congress shall be void, and any 
seaman so shipped may leave the 
service at any time, and, where a sea- 
man’s contract had not been signed 
by the master at the time he was in- 
duced by defendants to leave the ves- 
sel, the contract was void, and defend- 
ants could not be convicted for vio- 
lating Rev. L. ¢ § 2, prohibiting 
the enticement or persuading and the 
aiding and assisting a member of the 
crew of a vessel about to sail to de- 
sert the vessel before the expiration 
of his term of service thereon. Com. 
v. Bartlett, 190 Mass. 148, 76 NE 607. 


Regulations as to pap ping, articles 
generally see supra §§ 30-54. 
39. See statutory provisions. 
40. Poll v. Dambe, [1901] 2 K. B. 
(56 C. J.—72] 


Com, v. Bartlett, supra. 


show harboring. 


articles to be executed do not pre- 
clude the making of a binding engage- 
ment of service before the signing of 
the articles, but merely preclude go- 
ing to sea with the man before he 
has signed, and where defendant com- 
mitted his act by persuasion after the 
seaman had been engaged and report- 
ed aboard ship, but before he signed 
articles, and the seaman thereafter 
signed articles and later failed to join 
the ship because of such prior per- 
suasion, the offense was committed 
as the ship had become “his ship” 
within the meaning of the statute due 
to the fact that there was a binding 
contract to serve aboard her for 
breach of which the seaman could 
have sued the employer. Vickerson 
v. Crowe, [1914] 1 K. B. 462. 


43. U.S. Rev. St. § 4601. 


[a] Decisions under this statute.— 
U. S. v. Grant, 55 Fed. 414 [rev 58 
Fed. 694, 7 CCA 436]; U.S. v. Minges, 
16 Fed. 657, 5 Hughes 494. 


44. 30 'U. S. St. at L. 764. 

45. See statutory provisions. 

46. See case infra this note. 

[a] Deviation.—Where the claim 


of deviation entitling a seaman to 
discharge was not sustained, the sea- 
man’s unauthorized absence from the 
vessel with intent to leave her servy- 
ice constituted him a deserter so that 
defendant was guilty in harboring the 
seaman. State v. Cordes, 24 S. C 
UZ, Zo Se OC. liao. 


47. 
[a] 


See case infra this note. 


Evidence held sufficient to 
State v. Cordes, 24 
SHON nese 3 US ECuneaZ2 be 


48. See Indictments and Informa- 
tions §§ 253-271. 


§§ 736-786. 
Right to wages see supra § 281. 


By person in army or navy see Ar- 
my and Navy § 167. 


51. See USCA tit 46 § 701; and 
other statutory provisions. 
52. Hamilton _v. U. S., 268 Fed. 15 


[certiorari den 254 U. S. 645 mem, 41 


SCt 15 mem, 65 L. ed. 454 mem], 
53. Hamilton v. U. S., supra. 
54. Hamilton v. U. S., supra, 
55. See infra § 871. 
56. See infra § 857. 
57. Wature of disobedience justify- 


ing punishment aboard ship under 
such statutes see supra § 756. 


58, > Caroe va Bayliss, 25a os Re 
22. 


[a] Seaman too tired to be capable 
of obeying an order to do certain work 
cannot be convicted of willful diso- 
bedience for his failure to carry out 
the command. Caroe v. Bayliss, 25 
AD SUR ata" 


59. O’Reilly v. Dryman, 85 L. J. 
K. B. 492. 


[a] Unreasonable command is un- 
lawful. Sey. Vv. Dryman, 86 Liv J: 
Kes: 


[b] a ee to sail in unseaworthy 
ship is disobedience of an unlawful 
command and accordingly does not 
constitute the statutory offense. 
OReilly v. Dryman, 85 Ul dy Kos. 
492 (ship unseaworthy for lack of 


mate). 
60. See statutory provisions. 


61. U. S. v. McArdle, 26 FE. Cas: 
No. 15,658, 2 Sawy. 367. 


~ 62. U. S. v. McArdle, supra, 
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logging of the offense®® and other matters®* should 
be observed before the seaman can lawfully be pros- 
ecuted for willful disobedience. 


[§ 830] b. Punishment. The fact that a seaman 
is subject to punishment for another offense because 
of his act of disobedience will not necessarily pre- 
clude his conviction of, and punishment for, the dis- 
tinct’ statutory erime of willful disobedience.°®° 


[§ 831] G. Flogging.** The act of congress of 
September 28, 1850,°7 by which the punishment of 
flogging in the navy and on board vessels of com- 
merce was abolished, was not a penal law, and no 
indictment could be framed under it.°® 


[§ 832] H. Forcing Seamen on Shore or Leaving 
Them Behind*®—1. In General. Statutes providing 
for the punishment of every master or commander 
of a vessel of the United States who, while abroad, 
maliciously and without justifiable cause forces any 
officer or mariner of such vessel on shore, in order 
to leave him behind in any foreign port or place, or 
refuses to bring home again all such officers and 
mariners of such vessel whom he earried out with 
him, as are in a condition to return and willing to 
do so,*® include within their purview three distinct 


SEAMEN 


. . haa 
- ~e 


[§§ 829-835 


and independent offenses:71 (1) The maliciously, 
and without justifiable cause, forcing any officer or 
mariner on shore in any foreign port.7? (2) The 
maliciously, and without justifiable cause, leaving 
such officer or mariner behind in any foreign port.’® 
(3) The maliciously, and without justifiable cause, 
refusing to bring home again all the officers and 
mariners of the ship in a condition to return and 
willing to return on the homeward voyage.** 


[§ 833] 2. Seamen within Protection of Act.’° 
The statute7® applies to all seamen constituting part 
of the crew of an American ship,’’ irrespective of 
the seaman’s own nationality.7® 


[§ 834] 3. Malice. Malice is an essential ele- 
ment*® of an offense under the statute.®° 


“Maliciously,” as used in the statute, means with 
a willful disregard of right®? or duty,*? or doing 
an act against a man’s own conviction of duty.*® 


[§ 835] 4. Justifiable Cause. To constitute an 
offense under the statute*+ it must appear that de- 
fendant acted without justifiable cause.*® 


By “justifiable cause” is meant a moral necessity,*°® 
arising from an extraordinary emergency,** as where 


63. U. S. v. Brown, 24 F. Cas. No. 
14,672, 3 Sawy. 602. But see Patter- 
son v. Robinson, [1929] 2 K. B. 91 
(holding that for neglect of duty of a 
continuous and willful description 
seamen may be prosecuted despite 
failure to log the offense as custom- 
ary under the English Merchant Ship- 
ping Act). 


64. U.S. v. Brown, 24 F. Cas. No. 
14,672, 3 Sawy. 602. 


[a] Reading log and entering re- 
ply.—A prosecution, under this act, 
cannot be maintained, however, un- 
less an entry of the disobedience is 
made by the master in the official log 
book of the vessel as soon as possible 
after the occurrence, and is read over 
to the seaman or a copy furnished 
him, and his reply thereto entered in 
the same manner. U. S. v. Brown, 
24 EF. Cas. No. 14,672, 3 Sawy. 602. 


65. Edgill v. Alward, [1902] 2 K. 
B. 239. 


[a] Disobeying order to report on 
board may subject a seaman to con- 
viction of, and punishment for, the 
offense of willful disobedience despite 
the fact that he may also be guilty of 
desertion or absence without leave. 
Edgill v. Alward, [1902] 2 K. B. 239. 


66. As constituting offense of mal- 
treatment under other statutes see 
passim infra §§ 861-866. 


Damages for see supra § 749. 
67. U.S. Rev. St. § 4611. 


68. U.S. v. Cutler, 25 F. Cas. No. 
14,910, 1 Curt. 501; In re Charge to 
Grand Jury, 30 F. Cas. No. 18,249, 1 
Curt. 509. 


69. Wrongful 
ground for: 
Damages see supra §§ 150-152. 
Penalty see supra § 149. 

70. See USCA tit 18 § 486. 

71. U.S. v. Netcher, 26 F. Cas. No. 
15,866, 1 Story 307. 


“Tt is not necessary therefore, as 
the argument at the bar supposes, 
that the officer or mariner should 
have been forced on shore, as well 
as left behind, or refused to be 


abandonment as 


brought home, in order to constitute 
an offense within the true intent of 
the statute. It is sufficient if the of- 
ficer or mariner is either forced on 
shore, or left behind, or refused to 
be brought home.” U.S. v. Netcher, 
supra. 


72. 
73. 
74. 


75. 
§ 838. 


76. 


U. S. v. Netcher, supra. 
U. S. v. Netcher, supra. 
U. 8S. v. Netcher, supra, 
Seaman left behind see infra 


See supra § 832. 


1G) lots Ae Fone 25 EE. Cas. No, 
14,824, 1 Sumn. 394 


testy Os ESB Coffin, supra, 


[a] Whether foreign or American 
in his nationality as an individual, 
a seaman serving aboard an American 
vessel is within the protection of the 
statute. U. S. v. Coffin, 25 F. Cas. 
No. 14,824, 1 Sumn. 394. 


TON UL Sowvealaunts 26 HoyCas:s No, 
1564255 Up eSauve, RUGSICS, 42%) Ew Cas. 
No. 16,205, 5 Mason 192. 


[a] Honest mistake of judgment. 
—The master is not guilty under this 
statute, if he acts under an honest 
mistake of judgment and not from 
malice. U.S. v. Lunt, 26 E. Cas. No. 
15,642. ; 


80. See supra § 832. 


81. WU. S. v. Rugeles, 
No. 19% 205, 5 Mason 192. 


{a] Distinguished from malice in 
law of homicide.—‘By ‘maliciously,’ 
in the intendment of the statute is 
not merely meant a wicked, malig- 
nant, and revengeful act, such as in 
cases of murder constitutes malice, 
and which flows from a heart regard- 
less of social duty, and fatally bent 
on mischief. But if the act be wan- 
tonly done, that is, with a wilful dis- 
regard of right or duty, it is, in the 
sense of the statute, malicious. It 
must be a wilful act, done contrary 
to a man’s own convictions of duty. 
If, therefore, the defendant did the 
act from good motives, and under a 
mistaken sense of duty, and not from 
a spirit of hatred, or with an inten- 


PAUL SN CORNET, 


tion to oppress, then he ought to be 
acquitted, notwithstanding the want 
of justifiable cause. But if he did 
the act contrary to his own sense of 
duty, as a mere exercise of power, 
without any sense of its being right, 
then it was ‘maliciously’ dene in the 
sense of the statute.” U.S. Rug- 
Shee 27 F. Cas. No. 16,205, et Mason 


82. U. S. v. Ruggles, supra. 


[a] Intentional violation of known 
duty shows the act to have been done 
with malice. U.S. v. Lunt, 26 F. Cas. 
No. 15,642. 


83. ‘U.S. v. Ruggles, 27 F. Cas. No. 
16,205, 5 Mason 192. 


84 See supra § 832. 


85. U.S. v. Ruggles, 27 F. Cas. No. 
16,205, 5 Mason 192. 


86. U.S. vo.Coftin, 25 BY Cas. No: 
14,824, 1 Sumn, 394 


“The right to GiseGaret seamen can 
result only from what may be deemed 
a moral necessity. . . Suppose 
for instance, a seaman should make 
a revolt on board a ship, or endeavor 
to make such a revolt; and should 
persist in his misconduct, so that his 
farther continuance on board would 
be hazardous to the master and crew, 
and the objects of the voyage; it 
Seems to me, that it would constitute 
a good cause for a discharge. So, if 
a seaman should commit a man- 
slaughter, or assault any of the offi- 
cers or crew with an intent to kill, 
or otherwise conduct himself in such 
a malicious and gross manner as to 
render his presence on board danger- 
ous to the crew and the safety of “the 
ship; the same result would follow. 
And I am not prepared to say, that 
even long continued, obstinate, and 
malicious’ disobedience of orders, or 
neglect of ship’s duty, indicating a 
mutinous disposition, and deliberate 
intent to subvert the ship’ s discipline, 
and the government of the crew, 
would not equally justify a discharge; 
although it is not expressly within 
the purview of the statute.” U. S. 
v. Coffin, supra. 


87. U.S. v. Coffin, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 835-839] 


failure to leave the’ seaman behind would endanger 
the safety of officers®* or crew,®® or endanger the due 
performance of the voyage,®® or jeopardize the reg- 
ular enforcement of ship’s discipline.°*t The mere 
convenience of the master is not justifiable cause.°* 


Advice of the consul will not necessarily establish 
justifiable cause.®® 


[§ 836] 5. “Forcing” on Shore. In support of a 
charge of “forcing”, a seaman on shore, it is not nec- 
essary to show actual physical force,®* intimidation 
being sufficient.®® 


[§ 837] 6. Condition To Return. To complete the 
distinet offenses®® of forcing an officer or mariner 
on shore,®* or of leaving him behind in a foreign 
port,®® it is not necessary that he should have been 
in a condition to return and willing to do so. 


[§ 838] 7. Seaman Left Behind.®® The fact that 
a seaman desired his discharge does not establish his 
consent to being left behind in jail, so as to preclude 
prosecution for leaving a seaman behind. 


Under English Merchant Shipping Act to the ef- 
fect that if a seaman belonging to any British ship 
is left behind out of the British Islands, the master 
shall enter in the log a statement of the seaman’s 
wages due and effects left on board, and on termi- 


SEAMEN 


U. S. v. Netcher, supra. 2. 


(56 C.J.) 11389 


nation of the voyage shall furnish to the proper 
authorities an account showing such effects and wag- 
es, and showing expenses caused to the master or 
shipowner where the seaman’s absence is due to de- 
sertion, and punishing noncompliance with the stat- 
ute as a criminal offense,? a seaman “left behind” is ' 
not only one left on shore against his will when the 
ship sails away,? but also a deserter who fails to 
sail with his ship,* whether such deserter was ac- 
tually left in the port,® or whether he actually sailed 
from the port in a different vessel before his orig- 
inal ship departed.® . 


[§ 839] I. Inciting Revolt or Mutiny on Ship- 
board’—1, Definitions. Under statutes punishing 
without specifically defining the crime of inciting 
revolt or mutiny on shipboard,® the crime has been 
defined as the endeavor of the crew of a vessel or 
any one or more of them to overthrow the legitimate 
authority of her commander, with intent to remove 
him from his command or against his will to take 
possession of the vessel by assuming the government 
and navigation of her or by transferring their obedi- 
ence from the lawful commander to some other per- 
son.® This definition, however, is held simply to 
declare that those acts enumerated by it do amount 
to the offense+® and not to declare that other acts 
do not,1? and doubt has been expressed as to the 
wisdom of attempting an all inclusive definition.?2 


See statutory provisions, 


there is no 3. Colbourne v. Lawrence, 


[1917] 


But it is perfectly 


It is also said, that the 


88. U.S. v. Coffin, supra, 98. 
89; U.S; v., Coffin;.supra. “In the present case, 
pretence to say, that the mariner was 
90. U.S. v. Coffin, supra. Ronccdu onion Orel 
91: US: v-'Cofiin, supra. clear, that he was maliciously (that 
i is, wilfully and designedly) and with- 
Bea Sa ea SUD Es. out justifiable cause, left behind in a 
93. ‘U- :S:,.v. unt, 26 KF. Cas. No. foreign port. 
15,642. 1 mariner was not willing to return 
[a] Master may act on his own re- | home in the ship, and therefore the 


sponsibility in leaving men in foreign 
ports on account of misconduct. 
While it is proper for a master to take 
the advice of the consul as of any 
other judicious person, the opinion of 
the consul is only advice and not jus- 


tification. U. S. v. Lunt, 26 EF. Cas. 
No. 15,642. 
94. 


U. S. v. Riddle, 27 F. Cas. No. 
16,162, 4 Wash. C. C. 644. 


95. U.S. v. Riddle, supra. 


_ [a] Well founded fear of danger 
te life, inducing mate to leave ship, 
shows sufficient “forcing” to support 
indictment against master. U.S. v. 
Riddle, 27 F. Cas. No. 16,162, 4 Wash. 
Cc. C. 644. 


96. See supra § 832. 


97. U.S. v. Netcher, 27 F. Cas. No. 
15,866, 1 Story 307. 


‘Tt would sound: strange to say, 
that if the master shall force any offi- 
cer or mariner on shore, he would not 
be within the penalty of the statute, 
unless such officer or mariner were 
in a condition to return and willing 
to return in the ship. And yet the 
words must be applied equally in all 
the cases stated in the section, unless 
they are limited to the last clause, 
viz. the refusal to bring home the 
officer or mariner. In this connexion, 
they have their just and natural im- 
port and effect. In the present case, 
indeed, the defendant had no option 
at all allowed him. He went on shore 
voluntarily, it is true, in the ship’s 
service; but the master thereupon 
put him in gaol, and there had him 
kept in confinement until the ship 
sailed from the port.” U.S. v. Netch- 
er, supra, 


case is not within the provisions of 
the statute. But this (as has been 
already intimated) is not necessary to 
a completion of the offence of malici- 
ously, and without justifiable cause, 
leaving him behind in a foreign port. 
The grammatical order and connexion 
of the language requires the words, 
‘as are in a condition to return and 
willing to return,’ to be read as a part 
of the last clause of the section, and 
not as a part of the prior clauses of 
forcing ashore, or leaving behind.” 
U. S. v. Netcher, supra. 


Refusal to bring home mariners 
willing and in condition to return as 
separate offense see supra § 832. 


99. Stoppage of wages see supra 
§ 231 text and note 10. 


1. .U.sS; v; Netcher, 27 EF. Cas. No. 
15,866, 1 Story 307. 


“It is true, that the mariner had pre- 
viously applied to the master to be 
discharged, and was willing to be dis- 
charged from the ship. But the mas- 
ter refused to discharge him; 
flicted upon him the imprisonment, as 
a punishment for some real or sup- 
posed abusive language, used by the 
mariner, in consequence of his re- 
fusal to give him a discharge. In 
short, the master maliciously and 
without justifiable cause, sent the ma- 
riner to prison, and left him behind, 
without even giving him an opportu- 
nity to express willingness or unwill- 
ingness to return. It is one thing to 
have a free discharge in a foreign 
port, and quite another thing to be 
jeft in prison there, under the pre- 
tence of promoting the wishes of the 
party.” U. S. v. Netcher, 27 F. Cas. 
No. 15,866, 1 Story 307. 


and in-- 


OK. Bai85 t. 
4. Colbourne v. Lawrence, supra. 
5. Colbourne v. Lawrence, supra. 
6. GColbourne v. Lawrence, supra. 


“It is quite true that, construing 
the words ‘left behind’ by themselves, 
one would not generally speak of a 
man who is following another as leav- 
ing that other behind; but when it is 
observed that the whole object of s. 
28 is that there shall be a record in 
the official log-book of all seamen who 
have been left behind out of the ship, 
it seems to me not only possible, but 
in the highest degree reasonable, to 
read the words as meaning that the 
master of a British ship as soon as 
may be after he leaves a port shall 
enter in the official log-book a state- 
ment of the effects, if any, left on 
board by, and the amount of wages 
due to, any seaman whom he has not 
brought away with him from the port; 
in other words, whom he has left be- 
hind. For that purpose it is imma- 
terial whether the man is still stand- 
ing on the quay or whether he may 
have been sent to prison, or whether 
he has in fact joined another ship.”’ 
Colbourne vy. Lawrence, [1917] 2 K. B. 
857, 862. 


7, Inciting mutiny or sedition in 
army or navy see Army and Navy § 
168. 

Revolt and mutiny of merchant sea- 
men see infra §§ 867-881. 


8 See USCA tit 18 § 483. 


9, U. S.iv. Kelly, 11 Wheat. (U.{S)) 
417, 6 L. ed..508 [aff 26 F. Cas. No. 
15,516,:4 Wash. C. C. 528]. 

10. U.S. v. Haines, 26 F. Cas. No. 
15,275, 5 Mason 272. 


11. U.S. v. Haines, supra. 
12. U.S. v. Huff, 18 Fed. 630, 639. 


“Tt is difficult to define, beyond the 
definitions of the statute, what par- 
ticular acts would or would not be 


1140 [56 C.J.] 

[§ 840] 2. Nature and Elements of Offense—a. In 
General. Broadly speaking, the elements of the of- 
fense of inciting revolt or mutiny on shipboard are 
an overt act!? of an unlawful character,!* committed 
with intent to create a revolt or mutiny,?® against 
the ship’s duly constituted authorities,+® with or 
without a combination or conspiracy,” on board an 
American ship or vessel of the United States,** while 
such ship or vessel is on the high seas or in terri- 
torial waters of the United States,1® and engaged in 
a lawful voyage,?° by the accused who is a member 
of her crew.?? 


Accomplishment of revolt. If the foregoing ele- 
ments?” are present, the offense may be committed 
irrespective of whether or not an actual revolt was 


accomplished.?2 


[§ 841] b. Particular Elements—(1) Overt Act. 
To constitute the offense of inciting a revolt or mu- 
tiny, it is essential that there be an overt act.°* 


[§ 842] (2) Intent. It is essential to the com- 
mission of the offense that the seaman’s acts be com- 
mitted with the intent to accomplish a revolt or mu- 
tiny.2® Such intent may be shown from all the 
attendant circumstances,?° such as the expressions** 


an incitement to revolt; and, perhaps,| 5 Mason 460; 


SEAMEN 


U. S. v. Thompson, 28 


[§§ 840-844 


or actions?® of the parties concerned. But if the 
requisite intent is absent, the offense will not be 
shown by acts of physical violence against the mas- 
ter,2® nor by disobedience,*® nor by insolent con- 
duct?! or language.*” , 


[§ 843] (3) Combination or Conspiracy. Strictly 
speaking, concert amongst the crew to make a re- 
volt is not an essential ingredient of the offense,** 
as it is possible for a revolt to be accomplished by 
a single sailor acting alone, and a fortiori, a single 
sailor may endeavor to make a revolt.*4 But ordi- 
narily the offense is not committed unless the ac- 
cused attempts or endeavors to combine or excite 
others of the crew to join in his unlawful purposes.*° 
In other words, the seamen must, as a general rule, 
act together by a common combination,?® or confed- 
eracy,®” or to effect a common purpose.*® 


Previous combination®® or preconceived plan*® is 
not necessary. 


[§ 844] (4) Rank or Character of Officer Resist- 
ed. The offense may be committed by endeavoring 
to make a revolt against any officer lawfully in com- 
mand of the ship.*+ 


Change of masters does not justify seamen in re- 


“Nor is concert amongst the crew 


it is not desirable to have such par- 
ticularity of definitions, lest, like the 
attempt to define fraud, it should re- 
sult in encouraging an evasion of the 
statute. Much depends upon the cir- 
cumstances of the case and the inten- 
tion of the accused at the time.” U. 


S. vi Huff, .supra. 
13. See infra § 841. 
14. See infra § 855. . 
15. See infra § 842. 
16. See infra § 844. 
17. See infra § 843. 
18. See infra §§ 849-852. 
19. See infra § 854. 
20. See infra § 853. 
21. See infra §§ 845-848. 
Bh ie See supra text and notes 13- 
23. U.S. v.. Huff, 13 Fed: 630; 639. 
‘Tf his conduct, taken altogether, 


shows that his purpose is to actively 
resist the master, or to excite his 
comrades and procure their assistance 
in the act of resistance and disobedi- 
ence he is determined on or engaged 
in, it subjects him to the punishment 
of this statute, as well as all who 
unite or conspire with him by yield- 
jing to such solicitations, whether 
their conduct results in an accom- 
plished and successful revolt against 
thesmaster or not.” Us) Si ve" Eufs, 
supra. 


CAs U. Ss. Va Kelly, 26 BY Cas, SNo: 
15,516, 4 Wash. C. C, 528. 


[a] “A mere conspiracy of the 
crew to make a revolt, will not amount 
to an endeavour to make it, unless it 
be followed up by some overt acts 
tending to that end.” U.S. v. Kelly, 
296 EF. Cas. No. 15,516, 4 Wash. C. C. 
528. 


25. U. S. v. Hemmer, 26 F. Cas. 
No. 15,345, 4 Mason 105; U.S. v. 
Kelly, 26 F. Cas. No. 15,516, 4 Wash. 
GG) 528- kU, SS vaiawrence, 26.55. 
Gaee Now 15,575, 1 ‘Cranen Ce. "Ce. 94; 
U. S. v. Savage, 27 F. Cas. No. 16,225, 


F. Cas. No. 16,492, 1 Sumn. 168. 


“Those acts must be coupled with 
an intent to subvert the authority of 
the master, and to displace him from 
his command.” U. S. v. Kelly, 26 F. 
Cas. No. 15,516, 4 Wash. C. C. 528. 


[a] There must be a clear intent 
to produce a revolt.—U. S. v. Thomp- 


Paw 28 F. Cas. No. 16,492, 1 Sumn. 
{b] If there is no aim or object 


to stir up other members of the crew 
to disobedience of the lawful com- 
mands or authority of the master, the 
offense is not committed however rep- 
rehensible the seaman’s conduct may 
be. U.S. v. Thompson, 28 F. Cas. No. 
16,492, 1 Sumn. 168. 


: Revolt and mutiny defined see infra 
67. 


26.0. S. vo Melly, e2iG. b, CasNo. 
15,516, 4) Wash. ©. C. 52/8: 


27. U.S. v. Kelly, supra. 

23. U.S. v. Kelly, supra. 

29755 Ui Sa Ven MClLYE PSU DGers pas Roms 
Lawrence, 26 F. Cas. No. 15,575, 1 


CranchiG wiz 194 Un iSsmavcee SIU eo 
By Cas. Nos 165345; 3 Wash. ©.Cr 525. 


[a] Assault and battery by a sea- 
man upon the master of a vessel is 
not an attempt to incite a revolt. WU. 
S. v. Lawrence, 26 F. Cas. No. 15,575, 
1 Cranch C. C. 94._ 


30. See infra § 857. 


31. U.S. v. Kelly, 26 F. Cas. No. 
15,516, 4 Wash. C. C. 528. 


Sal Un SS vA Thompson, 28) Cas: 
No. 16,492, 1 Sumn., 168. 


[a] Undesigned encouragement of 
others to disobedience arising from 
insolent language does not make the 
insolent seaman guilty of the offense. 
U. S. v. Thompson, 28 F. Cas. No. 16,- 
492, 1 Sumn. 168. 


Particular acts constituting offense 
see infra §§ 856, ‘857. 


83.) U.S. Ven Kelly, 26. . (Cas, No: 
15,516, 4 Wash. C..C. 528. 


34. U.S. v. Kelly, supra. 


to make a revolt an essential ingredi- 
ent in constituting the offence. One 
or more daring individuals, depending 
for success on their courage and per- 
sonal strength, on their popularity 
with the crew, or on the timidity of 
their characters, may, by destroying 
or confining the officers, without con- 
cert of the crew, make a revolt, and 
of course may endeavor to make it; 
the former necessarily including the 
latter offense.” U.S. v. Kelly, supra. 


35. U.S. v. Huff, 13 Fed. 630; U. 
S..v. Smith, 27 F. Cas. No. 16,337, 1 
Mason 147, 148. 


“The endeavor to make a revolt nec- 
essarily implies an attempt to stir up 
others of the crew to a resistance or 
rebellion against the lawful authority 
of the master and officers; and ... 
the offence is not committed, if the 
party does not attempt or endeavor 
to combine, or excite others of the 
crew, to aid in his unlawful purpos- 

s.”’ U.S. v. Smith, supra. 


es. 
36. U.S. v. Barker, 24 F. Cas. No. 
14,516,;5 Mason 404; U.S. v. Cassedy, 


25 BE. Cas, No, 14,745, 2 Sumn. 582. 
37. U.S. v. Cassedy, supra. 


33. U.S. Vv. Barker, 24 8 Cas. Ne: 
14,516, 5 Mason 404. 


[a] Mere refusal to do duty.—A 
Simple refusal by one or more of the 
crew to do duty does not amount to 
the offense. U. S. v. Barker, 24 FE. 
Cas. No. 14,516, 5 Mason 404. 


39. U.S. v. Morrison, 26 F. Cas. 
No. 15,818, 1 Sumn. 418; U.S. iv. 
ate 27 KF. Cas. No. 16,337, 1 Mason 


40. U. S. v. Morrison, 26 F. Cas. 
Nog Lo, SL850 , SUI AUS re ove 
Sly 27 F. Cas. No. 16,337, 1 Mason 
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41,1) Uist hae Cassedyie 2 bv ass 
Not! 14/746; 92 \Sumn. 5823s Ui S.yve 
Lynch, 26 F. Cas. No. 15,648. 


[a] Mate.—Where the mate has 
been made master by a regularly sub- 
stituted appointment, a combination 


‘to refuse duty under him constitutes 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 844-854] 


_fusal to obey the new master.*” 


[§ 845] (5) Status of Accused—(a) Members of 
Crew—aa. Necessity of Relation or Status. 
der to convict for this crime it must be shown that 
accused was a member of the crew.*? 


[§ 846] bb. Who Are. The mate** and other 
subordinate officers*® constitute members of the 
erew so as to be subject to conviction of endeavoring 
to make a revolt. 


Displacement of an officer does not preclude his 
continuing as a member of the crew so as to be sub- 
ject to indictment for commission of the offense.*® 


Seamen put aboard ship by the consul are mem- 
bers of the crew.** 


[§ 847] ec. Evidence as to Status. Shipping ar- 
ticles are not admissible in evidence to prove that a 
seaman was a member of the crew,*® unless the hand- 
writing of such seaman is proved.*® 


[§ 848] (b) Foreign Seamen. Foreign seamen on 
American ships may commit the offense. zo 


[§ 849] (6) Kind or Character of Vessel—(a) 
Kind. The offense can be committed on any kind 
of a vessel.° 


[§ 850] (b) Nationality—aa. Necessity That 
Ship Be of United States or American Nationality. 
Under the United States statutes,°” the offense can 


the offense. U. S. v. CasSedy, 25 F. 50. 
Cas. No. 14,745, 2 Sumn. 582. 


[b] Pilot.—Where a _ vessel has 
eleared at the customhouse and is 


SEAMEN 


In or- 


U. S. v. Peterson, 27 
No. 16,037, 1 Woodb. & M. 
seamen on board American vessels 
are as much subject to punishment for 
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be committed only upon a ship of American or United 
States nationality.>* 


[§ 851] bb. Ownership as Determining National- 
ity. The nationality of the owners ordinarily deter- 
mines the nationality of the ship,®4 although there 
is authority denying American nationality to a fish- 
ing vessel owned by American citizens but not duly 
enrolled and leensed for the fisheries.>° 


[§ 852] cc. Evidence of Nationality. Within the 
rule that ownership determines nationality,°® it has 
been held that ownership of a vessel may be proved 
in the same manner as that of any other chattel.°* 
It is not necessary to offer documentary proof es- 
tablishing the national character of the vessel,®*® as 
it is sufficient to prove orally that she was owned 
by American eitizens.®® 


Apparent ownership and control by citizens of 
United States may be sufficient to show the American 
nationality of the vessel.°° 


‘ [§ 853] (7) Legality of Voyage. The offense 
cannot be committed on a vessel engaged in an illegal 
voyage.°1 


[§ 854] (8) Waters on Which Offense Commit- 
ted. To constitute the offense the acts of endeavor- 
ing to incite revolt must be committed while the 
vessel is on or within waters of the character desig- 
nated by the statute.® 


1, KORE 
305 (foreign 


unlawful). 
56. See supra § 851. 


ready for sea with crew on board, the 
pilot, in the absence of the master 
and mate, is an officer of the vessel, 
and a seaman is guilty of an endeavor 
to make a revolt where he solicits 
any of the crew to disobey or resist 


hime, Ua S:. Vv. duynch,,. 26H. Cas: No. 
15,648 
42. U.S. v. Haines, 26 F. Cas. No. 


15,275, 5 Mason 272. 


Disobedience generally see infra § 
BD» 

Mate displacing master see supra 
text and note 4 [a]. 

43, U.S. v. Hut, 13 red. 630; U.S. 
v. Peterson, 27 F. Cas. No. 16,037, 1 
Woodb. & M. 305. 


44, U.S. v. Huff, 13 Fed. 630; U. 
S. v. Winn, 28 F. Cas. No. 16,740, 3 
Sumn, 209. 

45. U.S. v. Huff, 13 Fed. 630. 

46. U.S. v. Huff, supra. 

[a] Mate displaced by captain is 


not released from the operation of the 
statute while he remains on board the 
vessel. U. S. v. Huff, 13 Fed. 630 


Change of rank or rating general- 
ly see supra §§ 56-61. 


Oe Oe Ss Vr (SRerp, 2b. Caso No. 
16,264, Pet. C. C. 118. 


[a] On indictment under act of 
1790, the statute by which an endeav- 
or to make a revolt was first made a 
crime, seamen of the United States 
put on board a vessel of the United 
States by a consul were held to be 
seamen within the meaning of the act. 
ww. Si ve Sharp, 2hybaCas. Noy 16,2164; 
IPLRES Oe MOR Valais), 


48. U.S. 'v. Doughty, 25 _F. .Cas. 


‘No. 14,987. 


49. U. S. v. Doughty, supra. 


acts of revolt, or attempts to commit 
revolts, as Americans). 


57. U.S. v. Jenkins, 26 F. Cas. No. 
15,473a. 
58. U. S. v. Crawford, 25 F. Cas. 
51. U. S. v. Kelly, 26 F. Cas. No.| No. 14,890; +U. S. v. Jenkins, 26 F. 


15,516, 4. Wash, C. C, 528. 


[a] Brig is as much a ship as any 
other type of vessel within statute 
punishing the offense of inciting re- 
volt on shipboard. U.S. v. Kelly, 26 
BY Cas. No.715,516, 4 Wash. C. Ci528; 


{b] Number of masts immaterial. 
—‘‘As to the objection that this of- 
fence cannot be committed in a ves- 
sel of any other description than that 
of a ‘ship,’ there is nothing in it. 
‘Ship’ is a general term, and is con- 
stantly used as such. Not only nau- 
tical men, merchants, and others, but 
legislators, use terms showing that it 
is so understood; they all speak of 
the ship’s papers, the ship’s husband, 
shipwreck, &c., whether the vessel re- 
ferred to has one, two, or three 
waists.) UsSeive Kelly, 26 BH. :Cas. No. 
15) OG ate Wide hen Cs Coa 528. 


52. See supra § 839. 


53. (U.S. v.. Jenkins, 26 F.. Cas. No. 
Pasa Wn Ss.) VaOsens, i) be Cass 
No. 16,189, 3 Sumn. 342. See also US 
CA tit 46 § 483 (substituting ‘‘vessel 


of the United States’ for American 
vessel). 
[a] Vessel not enrolled and not li- 


censed is not an American vessel 
within the meaning of the term as 
used in the statute, and therefore a 
erew on board her cannot be convict- 
ed of an endeavor to make a revolt. 
U. S: v. Jenkins, 26 HF Cas. No. 16,- 
473a. 


54. U.S. v. Jenkins, 26 F. Cas. No. 
15,478a. 
55. U. S. v. Rogers; 27 FY Cas..No; 


16,178, 3 Sumn. 342 (where, however, 
the derision might have been rested 
solely on the ground the voyage was 


Cas. No. 15, 473a; U.S. v. Seagrist, nT 
F. Cas. No. 16, 245, 4 Blatch. 420. 


59. U. S. v. Crawford, 25 FE. Cas. 
No. 14,890; )U. SS visSeagrist, 27H! 
Cas. No. 16,245, 4 Blatchf. 420. 


60. U. S. v. Peterson, 27 F. Cas. 
No. 16,037, 1 Woodb. & M. 305. 


[a] Sailing to American port.—To 
render a vessel American, so as to 
punish offenses on board of her, it is 
enough to show that she sailed to an 
American port, and was apparently 
owned and controlled by citizens of 
the United States. U.S. v. Peterson, 
Ay i Cas. No. 16,037, 1 Woodb. & M. 


61. U.S. v. Rogers, 27 F. Cas. No. 
16,189, 3 ‘Sumn. 342 


[a] Whaling without license.—U. 
S. v. Rogers, 27 F. Cas. No. 16,189, 3 
Sumn. 342. 


62. See statutory provisions; 
cases infra this note. 


[a] Under modern statutes the of- 
fense may be committed ‘on the high 
seas, or on any other waters within 
the admiralty and maritime jurisdic- 


and 


tion of the United States.” USCA tit 
18 § 488. 
[b] Under act of 1790 it was not 


necessary to prove that the offense 
was committed (1) on the high seas 
(U. S. v. Hamilton, 26 F. Cas. No. 15,-’ 
291, 1 Mason 443) or (2) on the seas 
(U. S. v. Hamilton, supra); and (3) 
the endeavor to create a revolt was 
an offense if committed while the 
American ship was lying in a foreign 
port (U. S. v. Keefe, 26 EF. Cas, No. 
15,509, 3 Mason 475). 


1142 [56 C.J.] 

[§ 855] (9) Justification for Resistance. Sea- 
men will not be guilty of the offense of endeavoring 
to make a revolt or mutiny where their conduct was 
based on lawful grounds,*? such as saving them- 
selves®* or others*® from grievous and unwarranted 
bodily injury; or refusing to do duty because of an 
unlawful deviation from the voyage.°® 


Unseaworthiness. Seamen refusing to go to sea 
because of a reasonable and bona fide belief that 
their ship is unseaworthy,®* or on the same ground 
forcing the master to return to port,®® are not guilty 
of endeavoring to make a revolt or mutiny. But 
there is a presumption that the vessel was sea- 
worthy,®® and before refusing to serve seamen 
should make a reasonable effort to have the facts as 
to seaworthiness investigated and established.7° The 
burden of proving the ship unseaworthy,"? or that 
they had reasonable grounds for believing her so,‘? 
and acted in good faith,’*? rests on the seamen. In 
accordance with rules applicable in civil proceed- 
ings,’* the ship will not be deemed unseaworthy be- 


cause not in perfect condition,‘® or not equipped’ 


with the most improved appliances."® 


Mistake of law.77 The fact that seamen’s acts are 


SEAMEN 


refusing duty after reasonable effort 


“a 


[§§ 855-857 


based on a misconception of the law will not save 
them from conviction.’§ 


[§ 856] 3. Particular Acts—a. Miscellaneous 
Acts Constituting Offense. In accordance with gen- 
eral rules,’® as applied to the particular cireumstane- 
es involved, the offense of incitement to revolt or 
mutiny on shipboard has been sufficiently shown by 
assembling in a tumultuous and mutinous manner ;°° 
combining to prevent the vessel from proceeding to 
sea in accordance with the master’s orders;*! and 
forming a conspiracy to usurp command of the ves- 
sel*? or to resist the commanding officer ;** and form- 
ing a combination to refuse to do duty until the mas- 
ter complies with some improper request.®# 


[§ 857] b. Disobedience.**® The mere act of dis- 
cbedience to a lawful command of the ship’s officers 
is not of itself an endeavor to make a revolt.°® To 
amount to that offense disobedience must be com- 
bined with an attempt to excite others of the crew 
to a general resistance,’ q general disobedience,**® 
or a general neglect and refusal of duty,®® or there 
must be a general combination of the crew to resist 
a single lawful order.°® Where, however, there is a 
general agreement to refuse orders and an actual 


906, 2 Curt. 225. 


63. See cases infra text and notes 
64-68. 
64. U. S. v. Smith, 27 F.-Cas. No. 


16,345, 3 Wash, C. C. 525, 


[a] Where master assaults sea- 
man, the seaman may endeavor to 
escape, and if pursued by the master 
and the assault is repeated, the sea- 
man may resist in such manner as to 
protect himself from injury, and if 
the assault is made with a deadly 
weapon, or otherwise dangerously, 
the seaman is authorized to use equiv- 
alent and necessary force in his own 
protection. U. S. v. Beyer, 31 Fed. 
35; U. S. v. Smith, 27 F. Cas. No. 16,- 
345, 3 Wash. C, C. 525. 


65. U.S. v. Borden, 24 F. Cas. No. 
14,625, 1 Sprague 374. Compare U. S. 
vaorrisons 26, Hy Cas; No, 15,818) 1 
Sumn. 448 (holding that interposition 
of a crew, by violence and intimida- 
tion, whereby the master was compel- 
led to desist from punishing a seaman 
for gross misbehavior, was an en- 
deavor to commit a revolt). 


66. U. S. v. Matthews, 26 F. Cas. 
No. 15,742, 2 Sumn. 470; Ss. v. 
White, 28 F. Cas. No. 16,683. 


[a] Duty to voice objection.— 
While seamen may lawfully refuse to 
obey orders when the master has de- 
viated from the voyage as defined in 
the shipping articles, in defending 
against a prosecution for endeavoring 
to commit a revolt, on the ground that 
they were ordered to go on a voyage 
for which they were not bound by the 
shipping articles, they must show 
that they made the objection at the 
time of disobedience. U.S. v. Lynch, 
26 F. Cas. No. 15,648, 


Deviation generally see supra §§ 43- 
48. 


67. Hamilton v. U. S., 268 Fed. 15 
[eertiorari den 254 U. S. 645 mem, 
41 SCt 15 mem, 65 L. ed. 454 mem]; 
U. S. v. Nye, 27 F. Cas. No. 15,906, 2 
Curt. 225. 

[a] Even after voyage has begun 
the text rule applies. eps | Wil NVCs 
27 F. Cas. No. 15,906, 2 Curt. 225. 


[b] Even though it later proves 
that vessel was seaworthy, 


Seamen ~ 


to investigate, and in the reasonable 
belief that the ship was unseaworthy, 
will not be guilty of the offense. 
Hamilton v. U. S., 268 Fed. 15 [certio- 
rari den 254 U. S. 645 mem, 41 SCt 
15 mem, 65 L. ed. 454 mem]. 


68. U.S. v. Ashton, 24 F. Cas. No. 
14,470, 2 Sumn. 13. 


69. Hamilton v. U. S., 268 Fed. 15, 
21 [certiorari den 254 U. S. 645 mem, 
41 SCt 15 mem, 65 L. ed. 454 mem]. 


“The presumption is in favor of 
seaworthiness, since the owners and 
officers ordinarily would not venture 
the risk of property or life in an un- 
seaworthy ship, and from their supe- 
rior ability and skill their judgment 
is entitled to much greater weight 
than that of the crew.” Hamilton vy. 
U. S., supra. 


70. Hamilton v. U. S., supra. 


“The importance of obedience and 
discipline on a ship, to the end that 
it may proceed on its voyage, imposes 
on the crew, after they have com- 
menced the voyage, the duty to use 
reasonable means to ascertain the ac- 
tual condition of the vessel, including 
a resurvey, if that be practicable, be- 
fore refusal to serve for unseaworthi- 
ness.” Hamilton v. U. S., supra. 


71. U.S. v. Nye, 27 F. Cas. No. 15,- 
906, 2 Curt. 225. 


[a] Evidence held insufficient.— 
Evidence which showed that the ves- 
sel’s failure to reach port of destina- 
tion before the time stated in the 
contract was due to engine trouble 
and to the loss of three propeller 
blades did not establish unseaworthi- 
ness, serving as a defense to a charge 
of endeavor to make revolt, and which 
would justify refusal of the crew to 
serve further, where there was no 
evidence that they complained of any 
defect in the vessel or its machinery, 
and they made no demand for a sur- 
vey, and the testimony of the master 
was undisputed that he had a Lloyd 
certificate of seaworthiness. Hamil- 
ton v. U. S., 268 Fed. 15 [certiorari 
den 254 U. S. 645 mem, 41 SCt 15 mem, 
65 L. ed. 454 mem]. 


72. U.S. v. Nye, 27 F. Cas. No. 15,- 


73. U.S. v. Nye, supra. 
74 See supra §§ 654-657. 
75. Hamilton v. U. S., 268 Fed. 15 


[certiorari den 254 U. S. 645 mem, 41 
SCt 15 mem, 65 L. ed. 454 mem.] 


76. Hamilton v. U. S., supra. 
77. As mitigating punishment see 
infra § 860 text and note 4. 

78. Hamilton v. U. S., 268 Fed. 15 


[certiorari den 254 U. S. 645 mem, 41 
SCt 15 mem, 65 L. ed. 454 mem]. 


[a] Misconstruing statute.—The 
fact that seamen erroneously con- 
strued the statute as giving them the 
right to quit service in a port of ref- 
uge at the termination of the contract 
term, although such construction was 
contrary to the terms of the statute 
and its construction by the courts, and 
the American consul advised them 
that they were still bound to serve, 
is no defense in a prosecution for re- 
volt, although an honest mistake by 
them as to a fact on which their lia- 
bility for further service depended 
would be a defense. Hamilton v. U. 
S., 268 Fed. 15 [certiorari den 254 U. 
S. 645 mem, 41 SCt 15 mem, 65 L. ed. 
454 mem]. 


79. See supra §§ 840-855. 
80. U. S. v. Peterson, 27 F. Cas. 
Be 16 Hate 1 Woodb. & M. 305. 


S...v.. Nye,..27 FE. Cas: No. 
15, S06, Hy ‘Curt. 225. 


82. U.S. v. Hemmer, 26 F. Cas. No. 
15,345, 4 Mason 105. 


83. U.S. v. Hemmer, supra. 

84 U.S. v. Gardner, 25 F. Cas. No. 
15,188, 5 Mason 402; U.S. v. Haines, 
26 2 Cas. No. 5; 275, 5 Mason 272. 

85. Change of masters as not jus- 
tifying disobedience see supra § 844 
text and note 42. 


86... U.S. Vv. Smith; 27°. Cas. No: 
16,337, 1 Mason 147. 


87. U.S. v. Smith, supra. 
88. U. S. v. Smith, supra. 
go. U.S. v. Smith, supra. 
90. U.S. v. Smith, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 857-863] 


execution of such agreement, the offense is com- 
mitted,®! despite absence of intent to take possession 
of the ship,®* as general disobedience in effect de- 
prives the master of command even though he re- 
mains in possession of the vessel.?* 


Actual disobedience of orders is not necessary 
when the crew combine together not to do duty, and 
then endeavor to. make a revolt, gy oe no orders 
are actually given afterward.°# 


[§ 858] 4. Prosecution and Punishment®’—a. Ju- 
risdiction or Venue. The courts for the district in- 
to which seamen, brought into this country charged 


with endeavor to make a revolt, are first brought. 


should try them;°® but the objection that seamen 
were tried in a different district cannot be taken for 
the first time on motion in arrest of judgment.” 


[§ 859] b. Indictment.°® 
an indictment for endeavoring to make a revolt is 
sufficient if it follows the language of the statute? 
and does not set forth the particulars. relied on to 
constitute the crime.’ 


[§ 860] c. Punishment. The character and extent 
of punishment is prescribed by statute.* 


Mitigation. The fact that the seamen’s conduct 


91. Hamilton v. U. S., 268 Fed. 15. 


SEAMEN 


Under general rules®?® 


Seagrist, 27 F. Cas. No. 
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was based upon a misconception of the law will be 
considered in mitigation of punishment.* 


[§ 861] J. Maltreatment of Crew°—1. In Gener- 
al. Under statutes providing for the punishment of 
any master or officer of a vessel of the United States 
on the high seas or on any other waters within the 
maritime jurisdiction of the United States who beats, 
wounds, or without justifiable cause imprisons any 
one of the crew of such vessel or withholds from them 
suitable food and nourishment or inflicts upon them 
any cruel and unusual punishment,® anyone who, by 
authority, exercises control over the actions of the 
crew is an officer subject to prosecution.” 


“Crew,” as used in such statute, includes ships’ 
officers below the rank of master;* but a stowaway 
is not.a member of the crew under the statute.® 


[§ 862] 2. Justifiable Cause. To constitute the 
offense, the act committed must have been done with- 
out justifiable cause.'° Infliction of a kind of pun- 
ishment prohibited by statute! is maltreatment with- 
out justifiable cause,t? as in the case of flogging 
where prohibited by statute.1* 


[§ 863] 3. Cruel and Unusual Punishment. Un- 
der the provision of the statute making it an offense 


The word “crew” is intended to in- 


[certiorari den 254 U. S. 645 mem, 41 
‘SCt 15 mem, 65 L. ed. 454 mem]. 


[a] Rule applied.—The agreement 
of the entire crew of a ship anchored 
in a port of refuge before the end of 
the voyage to refuse to obey the or- 
ders of the master, because the time 
mentioned in the contract had expired, 
is endeavoring to make a “revolt,” and 
conspiring to revolt, under Crim. Code 
§ 292. Hamilton y. U. S., 268 Fed. 15 
[certiorari aen 254 U. S. 645 mem, 41 
Sct 15 mem, 65 L. ed. 454 mem]. 


[b] Under Act of 1790 a seaman 
who came on deck to ascertain the 
cause of a disturbance and refused 
to go below when ordered by the mas- 
ter could be punished for an endeavor 
to make a revolt. S. v. Roberts, 27 
F’, Cas. No. 16,173. 


Distinguished from lesser crime of 
“willful disobedience’ see supra § 
826. 


92. Hamilton v. U. S., 268 Fed. 15, 
18 {certiorari den 254 U. S. 645 mem, 
41 SCt:t5 jmem, 65 L. ed. 454 mem]. 


93. Hamilton v. U. S., supra. 


“A master may have possession of 
the ship alone, but he cannot be in 
command of it) if the crew unite in 
refusing to carry out his orders. 
Command of a fortress means actual 
control of the garrison for military 
purposes. Command of a ship means 
-actual control of the crew for nautical 
purposes. If all the garrison of a for- 
tress, or all the crew of a ship, refuse 
obedience to the commander, they de- 
prive him of authority and command; 
they resist and prevent the exercise 
of his authority and command.” 
Hamilton v. U. 8., supra. 


94. U.S. v. Barker, 24 F. Cas. No. 
14,516, 5 Mason 404. 


95. Evidence see passim supra, §§ 
840-857. 
96. U. S. v. Crawford, 25,F. Cas. 


No. 14,890. 
97. U. S. v. Crawford, supra. 


98. Joinder with count for revolt 
and mutiny see infra § 880. 


99. See Indictments and Informa- 
tions §§ 253-271. 


NOR RSD 
16, 7554, 4 Blatchf. 420. 
2. Us S: v. Seagrist, supra. 


[a] Indictment under act of 1790 
was not required to allege (1) that 
the master was at the time the crime 
was committed in the peace of the 
United States pe a citizen of the Unit- 
ed States (U. S. v. Thompson, 28. F. 
Cas. No. 16,492, 1 Sumn. 168); (2) nor 
that the offense had been committed 
on the high seas (U. S. v. Keefe, 26 F. 
Cas. No. 15,509, 3 Mason 475 (when, 
in an indictment for an endeavor to 
commit a revolt, it is averred to be on 
the high seas, the allegation is not 
material to be proved; and if the of- 
fense is proved to have been commit- 
ted in a foreign port it is sufficient). 


3.. See USCA tit 18 § 483. 


4 Hamilton v. U. S., 268 Fed. 15 
[certiorari den 254 U. S. 645 mem, 41 
SCt 15 mem, 65 L. ed. 454 mem]. 


[a] Ground for judicial or execu- 
tive clemency.—Hamilton v. U. S., 268 
Fed. 15 [certiorari den 254 U. S. 645 
mem, 41 SCt 15 mem, 65 L. ed. 454 
mem]. 


Mistake of law as not justification 
rendering seaman innocent see supra 
§ $55 text and note 78. 


5. As ground for: 


Demares see supra §§ 771, 772; 
Mie 


Discharge see supra §§ 87, 88. 

Excusing forfeiture of wages for de- 
sertion see supra §§ 261, 269. 

Extra wages see supra §§ 369-376, 377. 


6. See USCA tit 18 § 482. 


Win s. v. Price, 30) Hed.1490: 


[a] “Captain of the watch.”— 
Where the roust-abouts belonging to 
the crew of a steamboat were ‘divided 
into watches, and one of their number 
was set over them as “captain of the 
watch’ with power to direct their 
work and demand obedience to his or- 
ders, he was held to be an officer. U. 
S. v. Trice, 30 Fed. 490. 


U. S. v. Winn, 28 F. Cas. No. 
16, f40, 3 Sumn. 209. 


[a] Imprisonment of first mate.— 


124— 


clude the officers, as well as the com- 
mon seamen, and a master is liable 
under the statute for the imprison- 
ment of the first mate of his ship. U. 
S. v. Winn, 28 F. Cas. No. 16,740, 3 
Sumn. 209. 


S.ovs. Small 27, ho CasceNos 


9.4 -U, 
16,314, 2 Curt. 241. 


fa] Although required to work.— 
One who secretes himself on board a 
vessel before sailing and discovers 
himself after the vessel is at sea is 
not one of the crew, although the mas- 
ter requires him to work, as a condi- 
tion for his having food, and he does 
work. U.S. v. Small, 27 F. Cas. No. 
16,314, 2 Curt. 241. 


10.. U. S. v. Taylor, 28 F. Cas:, No: 
16,442, 2 Sumn. 584. 


11. Kinds of punishment see supra 
§§ 747-763. 


12. -Wi.S. vy. Cutler; 25> BR. gCassano: 
14,910, 1 Curt. 501. 


13. U. S. v. Cutler, supra. 


[a] “Flogging” defined.—(1) Flog- 
ging as practised in the navy and mer- 
chant marine acquired a certain rec- 
ognized meaning, viz., punishment by 
a cat o’ nine tails or other instrument 
capable of inflicting the same kind of 
punishment. In re Charge to Grand 
Jury, 30 EF. Cas) No. 18,249; 1 Curt. 
509. (2) Any punishment ened) in 
substance -and effect amounts to ¢o 
poral punishment by stripes inflicted 
with a cat is within the provision of 
the statute, irrespective of the degree 
of the punishment inflicted. U. S. v. 
Cutler, 25 F.\ Cas. No. 14,910, 1 Curt. 
501. 

{b] ‘Whaling ships are ‘vessels of 
commerce,’ within the meaning of 
this act abolishing the punishment of 
flogging, . U.S. v. Cutler,.25 BF. iCas: 
No. 14,910, 1 Curt. 501; In re Charge 
to Grand Jury, 30 F. Cas. No. 18,249, 
eGurte5 09). 


Flogging as not offense under: 


Cruel and unusual punishment clause 
see infra § 863 

Statutes prohibiting flogging see su- 
pra § 831. 


1144 [56 C.J.] 
to inflict a cruel and unusual punishment?‘ it has 
been held that flogging is not such a punishment.?° 


[{ 864] 4. Withholding Suitable Food and Nour- 
ishment. 16 Under the provision of the statute reg- 
ulating food,?* witholding of suitable food and nour- 
ishment from seamen by the master or other officer 
constitutes a criminal offense,!® provided it was with- 
held without justifiable cause,1® and, where the stat- 
ute makes it an element of the offense,?° that the 
withholding was done through malice, hatred, or 
revenge.*? Every master is bound to see before - 
sets sail that his vessel is properly provisioned,?? 
including a surplus to meet all reasonable contin- 
gencies of the seas,2* and if, in consequence of an 
omission to do so, there is a short allowance, the 
withholding of suitable food is not justifiable.** If, 
during a voyage, a master meets with difficulty at 
sea, it is his duty, before changing his voyage for a 
much longer one, to exercise exactly the same care 
as when first setting sail, to see that he is properly 
provisioned for the change of course, and to provi- 
sion his vessel by any practicable methods the cir- 
cumstances reasonably admit.?° 


[{ S65] 5. “Malice, Hatred, or Revenge.” Under 
statutory provisions expressly requiring that accused 
must have been actuated by “malice, hatred, or re- 
venge,”?® there can be no conviction without proof 
of this element of the offense.27 “Malice,” as used 
in such statutes, means a wrongful act done inten- 
tionally, without just cause?® or excuse,®° and a 
willful departure from a known duty.®} 


SEAMEN 


_fined.*? 


[§§ 863-868 


tred, or revenge” were stricken from earlier*® stat- 
utes, and the federal statute punishing maltreat- 
ment now contains no express provision as to this 
element.** 4 


[§ 866] 6. Prosecution and Punishment. Evi- 
dence. In accordance with general rules,*® the bur- 
den rests on the prosecution to prove all elements of 
the offense®® beyond a reasonable doubt.?7 The bur- 
den of proof rests on an inferior officer to justify 
his infliction of corporal punishment on a seaman.** 


Questions for jury. In accordance with general 
rules,*® questions of fact are for the jury.*° 


[§ 867] K. Revolt and Mutiny*! on Shipboard— 
1. Definitions. Mutiny, as the term is ordinarily 
used in shipping parlance, has been elsewhere de- 
A revolt in the sense of statutes punishing 
revolt and mutiny*? has been defined as an open re- 
bellion#* or mutiny,*® a usurpation of the authority 
and command of the ship,*® and an overthrow of that 
of the master*’ or other commanding officer.*® 


[§ 868] 2. Nature and Elements of Offense—a. In 
General. Under statutes providing that whoever, 
being of the erew of a vessel of the United States on 
the high seas, or on any other waters within its 
maritime jurisdiction, unlawfully and by foree, 
fraud, or intimidation, usurps the command of such 
vessel, or deprives the master or other commanding 
officer of authority and command on board, or re- 
sists or prevents him in the free and lawful exercise 
thereof, or transfers such authority and command 
to another not lawfully entitled thereto, is guilty of 


By amendment.®? 
14. See supra § 861. 
15. U.S. v. Collins, 25 F. Cas. No. 

14,836, 2 Curt. 194. 


[a] Although prohibited by stat- 
ute, flogging is not a cruel and un- 
usual punishment within the meaning 
of this statute. U.S. v. Collins, 25 
F. Cas. No. 14,836, 2 Curt. 194. 


Flogging as offense under statutory 
previsions relating to: 
Justifiable cause see supra § 862. 
Prohibition of flogging see supra § 
831. 
16. Poor or imsufficient food as 
ground for: 
Damages see supra §§ 1 
Discharge see supra § 8 
Excusing forfeiture of 
sertion see supra § 2 
Extra wages see supra 
17. supra § 861. 
18. U. S. Shipping Bd. Emergency 
Fleet Corp. v. Greenwald, 16 F. (2d) 
948 (civil ahaa 


19. U.S. v. Reed, 86 Fed. 308. 


Baar ie cause generally see su- 
pra § 862. 


124-127. 

8. 

wages for de- 
69. 
§§ 369-376. 
See 


20. See infra § 865. 

21. U.S. v. Reed, 86 Fed. 308. 

22. U.S. v. Reed, supra. 

23. U.S. v. Reed, supra 

24. U.S. v. Reed, supra: 

25. U. S. v. Reed, supra. 

26. See statutory provisions. 

27. U.S. v. Reed, 86 Fed. 308; U. 


- Cutler, 25 F. Cas. No. 14,910, 1 
Curt. 501. 


U. S. v. Harriman, 26 F, Cas. 


The words “from malice, ha- 


No. 15,311, 1 Hughes 525. 
39.. U.S. ve Harriman, supra: 
30. U. S. v. Harriman, supra. 


Si. ULsS: v.. Cutler, 250. Cas. INO 
14,910, 1 Curt. 501. 


[a] Malice shown.—Where a mas- 
ter is indicted for beating one of the 
crew under this statute and it ap- 
pears that the master knew that the 
punishment inflicted by ‘him was ille- 
gal and prohibited by law, and that 
he inflicted the punishment intending 
to take the consequences, the master 
will be regarded as having acted ma- 
liciously. U.S. v. Taylor, 28 EF. Cas. 
No. 16,442, 2 Sumn. 584. 


S2., 29 US. Strateh 694. 
33. See supra text and notes 26-— 


34 See USCA tit 18 § 482. 

35. See Criminal Law §§ 993, 1590. 

36. U.S. v. Reed, 86 Fed. 308; U. 
S. v, Cutler; 25.8 Cas: No. 14,910, il 
Curt. 501. 

37. U. S. v. Reed, 86 Fed. 308. 

[a] Evidence held sufficient to 


prove lack of suitable food.—Where 
there is evidence that everyone of 
a crew was afflicted with scurvy, of 
which several died, and that the ordi- 
nary cause of that disease is lack of 
suitable food, the jury are justified, 
unless some other cause is shown, in 
finding that there was lack of suitable 
food. U.S. v. Reed, 86 Fed. 308. 


33. -U. S: we Hacrnimanie26. Cas: 
No. 15,311, 1 Hughes 525. 


39. See Criminal Law §§ 2272-— 
2352% 
40. U.S. v. Alden, 24 F. Cas. No. 


14,427, 1 Sprague 95. 


- 


[a] Malice, hatred, or revenge.— 
Ina prosecution of a captain for im- 
prisoning a seaman ‘‘from malice, ha- 
tred and revenge,” where the mode of 
punishment is ‘unjustifiable, the ques- 
tion whether it was from malice, ha- 
tred, or revenge is a question of fact, 
to be determined by the jury. U.S. 
ee 24 F. Cas. No. 14,427, 1 Sprasne 


41. As grounds for: 
Discharge of seamen see supra § 75. 
Forfeiture of wages see supra § 283. 


Justifying master’s use of physical 
force under statutes prohibiting cor- 
poral punishment see supra § 750. 


42. See Mutiny 44 C. J. p 1500. 


Mutiny and sedition in ae or navy 
see Army and Navy § 168 


43. See infra § 868. 


ta] “The making of ae revolt 
is, where the crew, or any part 
of ‘them, throw off all obedience to 
the commander, and forcibly take pos- 
session of the vessel, by assuming and 
exercising the command and naviga- 
tion of her, or by transferring their 
obedience from the lawful commander 
to one who has usurped the com- 
mand.” U.S. v. Haskell, 26 F. Cas. 
as tie 4 Wash. C. C. 402, 2 Wheel. 
1s ‘ 


Revolution see Insurrection and Se- 
dition § 11. 


44. U. S. v. Hemmer, 26 F. Cas. 
No. 15,345, 4 Mason 105. 


45. U. S. v. Hemmer, supra. 
46. U.S. v. Hemmer, supra. 
47. U.S. v. Hemmer, supra. 
48. U. S. v. Hemmer, supra. 


§§ 868-875] 


a revolt and mutiny,*® to warrant a conviction it 
must appear that aets of the prohibited character 
were committed,®® by the means specified,** on a ves- 
sel of the United States,°? while upon waters of the 
character designated,>* by aceused who were mem- 
bers of her crew,°* and that .the person deprived of 
command, or otherwise hindered in the exercise of 
authority, was the officer in command of the ship.®° 


[§ 869] b. Character of Act Committed—(1) In 
General. Under the statute®® the crime of revolt and 
mutiny may be committed by usurping the command 
of the ship,*? by depriving the commanding officer 
of authority and command,®® by transferring such 
authority and command to one not entitled thereto,°® 
or by resisting®® or preventing®! the lawful com- 
mander in the free and lawful exercise of his au- 
thority. 


[§ 870] (2) Resistance of Authority—(a) In 
General. Violent resistance of the master’s lawful 
orders makes seainen guilty of revolt and mutiny on 
shipboard,®? and the crime is committed if a sea- 
man resists the master’s free and lawful exercise of 
authority by force,®* fraud,®* or intimidation.®® It 
is not necessary -to show that the seamen either de- 


49. See USCA tit 18 § 484. 


[a] Prior to amendment of the 
statute (USCA tit 18 § 484), and un- 
der earlier provisions it was held that 
“willfulness” was a necessary element 
of the crime. U.S. v. Borden, 24 F. 
Cas. No. 14,625, 1 Sprague 374. 


59. 


Sprague 374. 
60. 


Sprague 374. 


SEAMEN 


WerSs Vanuth, 13 
S. v. Borden, 24 F. Cas. 


TW. eSo) Vente, et 


S. v. Borden, 24 F. Cas. No. 14,625, 1 


What constitutes “resisting” see in- 


[56 C.J.] 1145 


prived the master of command, usurped it them- 
selves, or transferred it to another,®® such acts mere- 
ly being other ways of committing mutiny.®* 


[§ 871] (b) Disobedience. Ordinarily disobedi- 
ence does not of itself constitute the crime of revolt 
and mutiny on shipboard.®* But disobedience of so 
general and serious a nature as to deprive the mas- 
ter of his authority and command may constitute 
the offense.®® 


[§ 872] c. Means Employed To Commit Act. It 
must appear that the acts were performed by the use 
of force,’ fraud,*! or intimidation.’? 


[§ 873] d. Unlawful Character of Act—(1) In 
General. To constitute the crime of mutiny under 
the statute,** it must appear that the seamen’s re- 
sistance to or usurpation of authority,’* was com- 
mitted unlawfully.”® 


[§ 874] (2) Refusal To Proceed in Unseaworthy 
Ship. As seamen have a right to refuse to go to sea 
in a vessel that is not seaworthy,’® they are not 
liable for making a revolt when they refuse to serve 
because they believe that the vessel is unseaworthy.*? 


[§ 875] (8) Intemperance of Master. When sea- 


[b] Mere disobedience of an order 
by one or two seamen without combin- 
ing with others is not a revolt. U. 
U Sve KMorbes, 2508) CasyuNows Zo: 

;| Crabbe 558. 


{c] Passive disobedience without 
any element of force, intimidation, or 


Fed. 630: U. 
No. 14,625, 1 


Fed. 630; 


[b] Statute of April 30, 1790 (1| fra §§ 870, 871. is Bea. 630. te 
St. at L. 114) (1) by which the mak- 61 U. S. v. Huff, 13 Fed. 630; U re e E é : ij 
ing of a revolt in a ship was first] g = Borda. a Cas No. 14.635 j Willful disobedience as distinct 
made a crime, declared that if a sea- Sprague 374. y ? : 2 crime see supra § 826. 
man should make a revolt in a ship ‘he 5 69. Hamilton v. U. S., 268 Fed. 15 
would be adjudged a pirate and felon]. [a] What constitutes ‘prevent- feeetiorarindentos.aumc 645 mem, 41 
and upon conviction should suffer | ing.”—‘In this indictment the charge , 


SCt 15 mem, 65 L. ed. 454 mem]. 


death, without enumerating the acts 
that would constitute the making of a 
revolt. U.S. v. Kelly; 26 &. Cas: (No: 
£5,D16, 4 Wash. C...C. 528. (2) The 
courts, however, defined the crime (see 
supra § 867), (3) and it was held that 
seamen put on board a vessel by a 
consul were within the provisions of 
this: act. GU. cS:-vaashnarp, 27°: Cas. 
ING. 146,264, 92 Peta Cy. Lbs )i- 8¢4) “Tt 
was unimportant whether the com- 
mand usurped by mutineers was aft- 
erward regained by the prowess of 
the lawful commander or by outside 
aids 2, .s. vee Haskell, 26 Wo Cas. No: 
15,321, 4 Wash. C. C. 402, 2 Wheel. Cr. 
CN. Y.) 101. (5) The time mutineers 
were in possession of the ship was im- 
material see infra § 877. 


50. See infra §§ 870, 871, 873-876. 

51. See infra § 872. 

52.00. Sv. Reid, 210 Fed. 486: 
See U. S. v. Borden, 24 F. Cas. No. 


14,625, 1 Sprague 374 (decided under 
the statute before its amendment and 
to effect that vessel must be ‘‘Ameri- 
can’’), 


53. U.S. v.,Reid, 210 Fed. 486. 


[a] As on the high seas.—U. S. v. 
Reid, 210 Fed. 486. 


5427) Wa Se veo Reid, supra; U.1S. \v. 
Borden, 24 F. Cas. No. 14,625, 1 
Sprague 374. 

55. U. S. v. Reid, 210 Fed. 486. 

56. See supra § 868. 

57% U.S. v. Huff, 13 Med630i15 U- 


S. v. Borden, 24 F. Cas. No. 15, 625, 1 
Sprague 374. 

58. U.S. v. Huff, 13 Fed. 630; U. 
S. v. Borden, 24 F. Cas. No. 14,625, 1 
Sprague 374. 


is, that the prisoners at the bar did 
prevent the master in the free and 
lawful exercise of his authority and 
command, by intimidations. The mas- 
ter is prevented in the free and law- 
ful exercise of his authority, within 
the meaning of the statute, if he be 
prevented from carrying into effect 
any one lawful command. A com- 
mand to continue the business of 
whaling is prima facie a lawful com- 
mand, and if the prisoners at the bar, 
by their united refusal to obey such 
command, prevented the master from 
carrying on that business, they pre- 
vented him in the free and lawful ex- 
ercise of his authority, unless there 
be some legal justification for such 
refusal.” U.S. v. Borden, 24 F. Cas. 
No. 14,625, 1 Sprague 374, 


62. U.S. v. Peterson, 27 F. Cas. No. 
16,037, 1 Woodb. & M. 305. 


63. U.S. v. Huff, 13 Fed. 630. 


64. U.S. v. Huff, supra. 
65iegbn S.8Ve uit supra ye. Sa va 
Borden, “a7 wks iCasaolNos 1 64,62/550 a 


or, 374. 


66. S.-v. Peterson, 27 EF. Cas. 
No. 110. O37, 1 Woodb. & M. 305. 


67. See USCA tit 18 § 484; 
see Supra §§ 868-869. 


68. U. S. v. Huff, 13 Fed. 630; U. 
Siiveehorbes) 25'Hs Cas. Now 15,129) 
Crabbe 558. 


[a] “Disobedience and resistance 
are not synonymous words in the con- 
struction of these provisions of the 
law; while the latter embraces the 
former, it implies much more, and 
requires an active element of opposi- 
tion to authority in connection with 
the refusal or neglect to obey.” U.S. 
v. Huff, 13 Fed. 630, 639. 


and 


70. U.S. v. Borden, 24 F. Cas. No. 
14,625, 1 Sprague 374. 


71. U.S. v. Borden, supra. 
72. U.S. v. Borden, supra. 


[a] Combination to resist the mas- 
ter is not of itself an “intimidation,” 
but may be the means of intimidating. 
U. S. v. Borden, 24 F. Cas. No. 14,625, 
1 Sprague 374. 


[b] Threats may constitute intim- 
idation. U. S. v. Borden, 24 FE. Cas. 
No. 14,625, 1 Sprague 374. 


73. See supra § 868. 


74. Nature of acts constituting of- 
fense see supra §§ 869-871. 


75. U.S. vi. Borden, 24h CacsseNios 
14,625, 1 Sprague 3874. 


Particular grounds justifying usur- 
pation of command or other forms of 
resistance see infra §§ 874-876. 


76. See supra §§ 115-118 and cross 
references there given. 


77. Hamilton v. U. S., 268 Fed. 15 
[certiorari den 254 U. S. 645 mem, 41 
SCt 15 mem, 65 L. ed. 454 mem]; U.S. 
v. Givings, 25 FE. Casi Now 15,212, 2 
Sprague 75; U.S. v. Staly, 27 F. Cas. 
No. 16,374, 1 Woodb. & M. 3388. 


[a] Good faith.—‘“If the crew of a 
vessel, acting in good faith, and upon 
reasonable grounds of belief, refuse 
to go to sea, because of the unsea- 
worthiness of the vessel, they cannot 
be found guilty of revolt, even though 
the jury should, upon all the evidence, 
be in doubt as to the actual seaworth- 
iness of the vessel; or even, if they 
should, upon a measuring cast, be in- 
clined to think she might have been 
seaworthy; for a reasonable appre- 
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men, because of the intemperance of the master and 
the danger to the vessel resulting from it, rise up 
against the master and displace him, they may not 
be convicted of the crime of making a revolt.7* 


[§ 876] (4) Maltreatment of Crew.’® To save 
themselves from serious and dangerous maltreat- 
ment, seamen may resist their commanding officer 
without being guilty of mutiny.*° But to justify 
resistance to the master’s authority it must appear 
that the maltreatment was-of a serious character ;** 
and where the maltreatment is not of a character 
immediately productive of grave bodily harm, sea- 
men must, if practicable,*? apply to the master or 
other officer for relief in a quiet and orderly manner 
before resorting to violent resistance.** 


[§ 877] 3. Time Mutineers in Possession of Ship. 
If the command of the ship has been usurped by 
mutineers, the offense has been committed, irrespec- 
tive of how long a period of time they remained in 
possession of the vessel.** 


SEAMEN 


[§§ 875-882 


participating in a mutiny or revolt are liable there- 
for.=> 


[§ 879] 5. Prosecution and Punishment—a. In- 
dictment or Information—(1) In General. In ac- 
cordance with general rules,’ an indictment for 
revolt and mutiny must set forth the particular acts 
relied upon as constituting the offense.’” 


[§ 880] (2) Joinder of Offenses. Subject to gen- 
eral rules,®® counts for revolt and incitement to re- 
volt may be joined in one indictment or informa- 
tome] 


[§ 881] b. Evidence. To convict a seaman of re- 
volt and mutiny, the prosecution must prove all ele- 
ments of the offense.®° 


[§ 882] L. Shanghaiing. Under statutes punish- 
ine whoever, with intent that any person shall per- 
form service or labor on board a vessel engaged in 
specified trade, commerce, and navigation, “shall pro- 
cure or induce, or attempt to procure or induce, an- 
other by force or threats or by representations which 


[§ 878] 4. Persons Liable. 


hension, fairly entertained, takes 
away the element of ‘unlawful and 
wilful’ resistance, necessary to con- 
stitute the offence.’ U. S. v. Givings, 
25 EF. Cas. No. 15,212, 1-Sprague 75. 


{b] Under act of 1790.—On an in- 
dictment for an endeavor to commit 
a revolt against § 12 of the Crimes 
Act of 1790 c 36, it is a sufficient de- 
fense of the parties accused, that the 
combination charged, as an endeavor, 
was to compel the master to return 
into port for the unseaworthiness of 
the vessel, if they act bona fide, and 
the vessel is actually unseaworthy. 
U. S. v. Ashton, 24 F. Cas. No. 14,470, 
2 Sumn. 138. 


78. Thé Ulysses, 24 F. Cas. No. 
14,330, Brunn. Col. Cas. 529 (the of- 
fense of seamen who revolt against 
the master on the ground of his intem- 
perance and danger to the vessel, and 
place him in confinement, continuing 
the voyage under the mate, is not a 
felony). 


79. As ground for: 


Criminal prosecution see supra §&§ 
861-866. 


Damages see supra §§ 771, 772, and 
124-127. 


Discharge see supra § 87. 


Excusing forfeiture of wages for de- 
sertion see supra § 261. 


Extra wages see supra § 377, and see 
§§ 368-376. 


80. U.S. v. Borden, 24 F. Cas. No. 
14,625, 1 Sprague 374. 


“Where during the voyage unlaw- 
ful acts or threats of the master pro- 
duce a reasonable conviction at the 
time of a mutiny in the minds of the 
erew that continued service on_ the 
vessel will result in loss of life, limb 
or other grave bodily harm to them, 
they may take such action without 
unnecessary violence as to protect 
themselves against him and provide 
in a reasonable way for their safety, 
although it involve placing physical 
restraint upon him.” S. v. Reid, 
210 Fed. 486, 491. 


fa] To save themselves from un- 
lawful, cruel, and oppressive treat- 
ment, the seamen may lawfully resist 
the master by a combination intimi- 
dating him. U. S. v. Borden, 24 F. 
Cas. No. 14,625, Sprague 374 (“Tf, 
from the improper conduct of the 


Only seamen actually 


captain, the men had good reason to 
believe, and did believe, that they 


should be subjected to unlawful and: 


cruel or oppressive treatment, they 
had a right to take reasonable meas- 
ures to protect themselves from such 
treatment. If, from the improper 
conduct of the captain, the men had 
good reason to believe, and did believe, 
that a great wrong was about to be 
inflicted upon one of the crew, they 
had @ right to take reasonable meas- 
ures to protect him therefrom’’). 


81. U.S. v. Reid, 210 Fed. 486. 


[a] Rule applied.—That officers of 
a vessel used profanity, opprobrious 
epithets, and were guilty of rough, 
insulting, and inconsiderate treatment 
of the crew, and failed to furnish 
proper allowances, will not justify 
mutiny, which can be defended only 
by such misconduct as will probably 
result in loss of life, limb, or other 
grave bodily harm. U.S. v. Reid, 210 
Fed. 486. 


82. U. S. v. Reid, 210 Fed. 486. 
83. U.S. v. Reid, 210 Fed. 486. 


“For the furnishing of insufficient 
or unwholesome food, or for unjustifi- 
able blows, or rough and abusive treat- 
ment suffered by the crew at the hands 
of the master, not sufficient to rea- 
sonably create in their minds a con- 
viction that further association with 
him on the vessel would result in loss 
of life or limb or other grave bodily 
harm, the statutes of the United 
States provide for ample redress to 
the seamen upon the arrival in port 
of the vessel. Further, before resort- 
ing to a mutiny, whether for insuffi- 
cient food or water, or other cause not 
immediately destructive of life or 
limb, or immediately productive of 
other grave bodily harm, it is incum- 
bent upon those who are dissatisfied, 
to make, if practicable, application in 
a quiet and orderly manner to the 
master or other officer in command 
of the ship for a redress of their sup- 
posed grievances, and to afford him 
a fair opportunity of considering the 
subject and taking proper action in 
the premises. Without making ap- 
plication and affording such an oppor- 
tunity under such circumstances there 
can be no justification for precipitat- 
ing a mutiny, which might otherwise 
peaaipe ior U. S. v.. Reid, 210 Fed. 


he knows or believes to be untrue, or while the per- 


[a] Seaman’s remedy is at law aft- 
er his return, and not a resort to vio- 
lence, unless in danger of the actual 
loss of life, and then at his peril, as 
the result may turn out. U. S. v. Staly, 
rent Cas. No. 16,374, 1 Woodb. & M. 


84 U.S. v. Haskell, 26 F. Cas. No. 
15,321, 4 Wash. C. C. 402, 2 Wheel. 
Teen Y.) 101 (decided under act of 


[a] A day, an hour, or even a few 
minutes unlawful possession of the 
ship by mutineers is sufficient to es- 
tablish the commission of the of- 
fense. U.S. v. Haskell, 26 F. Cas. No. 
15,821, 4 Wash. C. C. 402, 2 Wheel. 
Cry. ONGeY a) palOir 


85. U.S. v. Givings, 25 F. Cas. No. 
15,212, 1 Sprague 75. 


[a] One seaman going further 
than required.——Where seamen for 
justifiable cause, resist the demands 
of the master, they are not liable for 
the acts of any one Seaman who goes 
further than is necessary in the course 
of the resistance, but such seaman is 
liable alone for his offense. U.S. v. 
Givings, 25 F. Cas. No. 15,212, 1 
Sprague 75. 


_86. See Indictments and Informa- 
tions §§ 238-271. ' 


87. U.S. v. Almeida, 24 F. 5 : 
14,433. ape 


[a] Upon a motion in arrest of 
judgment that an indictment against 
several defendants, which charged 
that on a certain day they, being sea- 
men of an American vessel named, 
‘with force and arms, did then and 
there feloniously make a revolt on 
board the said ship’ was insufficient 
to charge the offense of making a re- 
heen S. v. Almeida, ,24 F. Cas. No. 


88. See Indictments and Inf - 
tions §§ 320-356. te 


89. U. S. v. Peterson, 27 F. Cas. 
No. 16,037, 1 Woodb. & M. 305. 


[a] Motion in arrest of judgment 
for misjoinder denied.—U. S. v. Peter- 
son, 27 F. Cas. No. 16,037, 1 Woodb. 
& M. 305. 


pei revolt see supra §§ 839-— 


90. U.S. v. Reid, 210 Fed. 486. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 882] 


son so procured or induced is intoxicated or under 
the influence of any drug, to go on board of any such 
vessel,”®+ the essential element of the offense is tak- 
ing aboard any person to the service of the vessel 
who has been procured or induced by foree, threats, 
or false representations, to enter such service.°* 
Unless the person taken aboard was so procured or 
induced, the offense is not committed,®* and the mere 
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inveigling of drunken seamen aboard ships for the 
purpose of signing them in contracts which they are 
incapable of comprehending does not constitute the 
offense of shanghaiing.°* 

An indictment is insufficient where it fails to 
charge that a person taken aboard in an intoxicated 
condition was previously procured or induced by 
force, threats, or false representations.°® 


*SEA MILE. 
SEA MOSS.? 


SEAPLANE. A_hydro-aeroplane,? hydro-air- 
plane,* or hydroplane;> a mechanical device for 
aerial navigation;® which is amphibious;‘ and can 
float and move on the water;* but whose primary 


91. See USCA tit 18 § 144. 


92. U. S. v. Domingos, 193 Fed. NE 3 
263, 264. 6. 


93. U.S. v. Domingos, supra. Ins. Co., 
94 U. S. v. Domingos, supra. 
“Whatever may have been the in- 


‘looking for something.!! 


Reta ree 232 N. Y. 115, 119, 133 9. 


Wendorff v. Missouri State L. 
318 Mo. 363, 1 SW (2d) 99, 
103, 57 ALR 615. 


Aerial navigation 2 C. J. p 299. 


7. Wendorff v. Missouri State L. 


function is to navigate the air.® 


SEARCH.'° In general, the act of seeking or 
In connection with rec- 
ords,’* the examination,!? or search for some par- 
ticular paper, or record, or to ascertain some par- 
ticular fact.14 


Wendorff v. Missouri State L. 
Ins. Co., 318 Mo. 368, 15 SW (2d) 99, 
103, 57 ALR 615. See Reinhardt v. 
Newport Flying Serv. Corp., 232 NYS 
115, 119, 133, NEY 37h: Peo. vw. Smithy 
119 Mise. 294, 296, 196 NYS 941, 942. 


10. Search: 


tention of Congress by this legislation 
to protect the unwary seamen from 
falling hapless victims to the ingeni- 
ous snares of'hospitable runners, if 
the legislative purpose was to prohib- 
it the mere inducing of drunken sea- 
men aboard ship for the purpose of 
Shipping them in the service of the 
vessel, the statute falls lamentably 
short of the mark. From an inspec- 
tion of section 82 in question, it will 
be seen that the offense denounced by 
express terms of the statute is the 
taking of any person aboard while in- 
toxicated, to labor, who had been pre- 
viously procured or induced to such 
service by force or threats, or by rep- 
resentations known to be false.” U. 
S. v. Domingos, supra. 


95. U.S. v- Domingos, supra. 


1. See Mile 40 C. J. p 658 text and 
note a8: See also Knot 35 C. J. p 916. 


‘See Irish Moss . ae Jinn Dobos 
eg also Moss 42 C. J. 


“Sea grass” ae see Sea 
Grass ante. 


3. Reinhardt v. 
Serv. Corp., 232 N. 
NE 371. 


4. Peo. v. Smith, 119 Misc. 294, 
295, 196 NYS 941, 942 (saying a “hy- 
dro-airplane” is ‘commonly called a 
“seaplane’’). 


5. Reinhardt v. Newport Flying 


Newport Flying 
Vi) LOLS 133 


Ins. Co., 318 Mo. 363, 1 SW (2d) 99, 
108, 57 ALR 615; Peo. v. Smith, 119 
Misc. 294, 298, 196 NYS 941, 942. 


fa] “It is a structure unique in 
the mechanical world. It is 
the first and only one in the history 
of invention which is at home both in 
the air and on the water.” Peo. v. 
yee 119 Misc. 294, 296, 196 NYS 


8. Wendorff v. Missouri State L. 
Ins. Co., 318 Mo. 363, 15 SW (2d) 99, 
103, 57 ‘ALR 615. See Reinhardt v. 
Newport Flying Serv. Corp., 232 N. Y. 
14.5, 11.9, 1338 UNEE 871s Peo: v. Smith, 
119 Misc. 294, 296, 196 NYS 941, 942. 


[a] Held “floating structure” with- 
in statute penalizing the operation of 
such structures propelled by internal 
combustion engines without having 
the exhaust run through a muffler. 
Peo. v. Smith, 206 App. Div. 642, .726, 
198 NYS 940 [rev 119 Misc. 294, 296, 
196 NYS 941, 942]. 


{b] When subject to admiralty.— 
“The plane is a vessel, and hence with- 
in the jurisdiction of the admiralty, 
when it is in the fulfilment of its func- 
tion as a traveler through water, and 
has put aside its functions and ca- 
pacities as a traveler through air.” 
Reinhardt v. Newport Flying Serv. 
@orp., 232 Na Yo 1ilbe119) 133) NE, 37d: 
See also Admiralty § 61. 


In general see Searches and Seiz- 
ures § 1. 


Warrant see Searches and Seizures § 
138 et seq. 


11. Webster D, [quot Edwards v. 
Law, 46 Fla. 2038, 204, 36 S 569]. 


12. Search of record: 


By recorder or register of deeds see 
Registers of Deeds § 14. 


Fees for see Clerks of Courts § 34 
text and note 62. 


Right to see Records §§ 40-53. 


Search of title see Abstracts of Ti- 
tle I Ce Ip 36; 


13. Edwards vy. Law, 46 Fla. 203; 
204, 36 S 569. 


[a] Result immaterial.—“It can- 
not be that there is no ‘search’ unless 
something be found [since] 
the work was the same whether the 
search resulted in the finding of such 
[tax] sale or not.” Edwards v. Law, 
46 Fla. 203, 204, 36 S 569. 


14. Edwards v. Law, 46 Fla. 203, 
208, 86 S 569 


[a] Search for unpaid taxes and 
tax certificates is the examination 
each year for the purpose of ascer- 
taining if a tax sale was made that 
year. Edwards v. Law, 46 Fla. 203, 
204, 36 S 569. < 


*By CARLOS M. SANDOVAL (Sea Mile—Search inclusive). 


1148 [56 C.J.] 


SEARCHES AND SEIZURES 


By Carouan J. WALSH 


[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 1154] 


ANALYSIS 
I. DEFINITIONS AND HISTORICAL DEVELOPMENT [sub-analysis p 1148] 


II. CONSTITUTIONAL AND STATUTORY LIMITATIONS [sub-analysis p 1148] 

Ill. UNREASONABLE SEARCHES AND SEIZURES [sub-analysis p 1149] 

IV. EQUIVALENTS OF UNREASONABLE SEARCHES AND SEIZURES [sub-analysis p 1149] 
V. WHO MAY CLAIM IMMUNITY [sub-analysis p 1150] 

VI. WAIVER AND CONSENT [sub-analysis p 1150] 

VII. SEARCHES AND SEIZURES ILLEGAL AB INITIO [sub-analysis p 1150] 


VIII. SEARCH WARRANTS AND PROCEEDINGS THEREFOR AND THEREUNDER (sub-analysis p 
1150] 


IX. REMEDIES OF ACCUSED [sub-analysis p 1153] 
X. CIVIL LIABILITY FOR WRONGFUL SEARCHES AND SEIZURES [sub-analysis p 1153] 
XI. CRIMINAL LIABILITY FOR WRONGUL SEARCHES AND SEIZURES [sub-analysis p 1154] 
XII. ILLEGAL SEARCH AS CONTEMPT [sub-analsis p 1154] 
XIII. INJUNCTION AGAINST OFFICERS [sub-analysis p 1154] 
XIV. DISPOSITION OF PROPERTY SEIZED [sub-analysis p 1154] 
XV. SHIZURE AND DESTRUCTION OF FORFEITABLE ARTICLES [sub-analysis p 1154] 


SUB-ANALYSIS 


I, DEFINITIONS AND HISTORICAL DEVELOPMENT [§§ 1-4] p 1154 
A. Definitions [§§ 1-3] p 1154 
1. Search [§ 1] p 1154 
2. Seizure [§ 2] p 1155 
3. Search Warrant [§ 3] p 1155 
B. Historical Development [§ 4] p 1155 


It. CONSTITUTIONAL AND STATUTORY LIMITATIONS [§§ 5-13] p 1156 
A. Constitutional Provisions [§§ 5-10] p 1156 
1. In General [§ 5] p 1156 
2. Construction [§ 6] p 1156 
3. Limits of Applicability [§§ 7-10] p 1157 
a. Of Federal Provision [§§ 7-8] p 1157 
(1) In General [§ 7] p 1157 
(2) To States and State Officers [§ 8] p 1158 
b. Of State Provisions [§ 9] p 1159 
ce. Unauthorized Acts of Individuals [§ 10] p 1159 


For later cases, developments and changes in the law see Annotations, same title and section number. 


SEARCHES AND SEIZURES 


B. Legislative Enactments and Ordinances [§§ 11-13] p 1159 
1. Statutes [§§ 11-12] p 1159 


a. In General [§ 11] p 1159 
b. Construction and Validity [§ 12] p 1159 


2. Ordinances [§ 13] p 1161 


III. UNREASONABLE SEARCHES AND SEIZURES [§§ 14-38] p 1162 
A. In General [§ 14] p 1162 
B. Subjects of Protection and Prohibition [§§ 15-29] p 1163 


ODNADMA WDE 


et pj 
Noro fo 


. In General [§ 15] p 1163 

. Possessions and Effects [§ 16] p 1163 

. Person [§ 17] p 1164 

. Places of Habitation [§ 18] p 1164 

. Curtilage and Appurtenances [§ 19] p 1164 

. Lands without Curtilage [§ 20] p 1165 

. Buildings, Offices, and Places of Business [§ 21] p 1165 
. Instruments of Transportation [§ 22] p 1165 

. Contraband Articles in General [§ 23] p 1166 . 
. Aliens and Suspected Enemies [§ 24] p 1166 . 

. Confidential Communications [§ 25] p 1167 

. Disorderly Houses [§ 26] p 1167 

. Game [§ 27] p 1167 

. Mail and Mail Carriers [§ 28] p 1167 

. Safe Deposit Boxes [§ 29] p 1167 


Methods and Means Protected or Prohibited [§§ 30-38] p 1167 


a, 


@ANanpA WH 


Arrests [§§ 30-31] p 1167 
a. In General [§ 30] p 1167 
b. Military Arrests and Searches [§ 31] p 1168 


. Discoveryel§ 32] p 1168 


Commitments for Contempt [§ 33] p 1168 


. Inspection of Railroad Equipment [§ 34] p 1168 
. Interception of Prisoner’s Mail [§ 35] p 1168 

. Searchlight or Flashlight [§ 36] p 1168 

. Vaccination Order [§ 37] p 1169 

. Wire Tapping [8 38] p 1169 


[56 C.J.] 1149 


IV. EQUIVALENTS OF UNREASONABLE SEARCHES AND SEIZURES  [§§ 39-53] p 1169 
A. Production of Books and Papers [§§ 39-51] p 1169 

1. In General [§ 39] p 1169 
2. Corporate Books and Papers [§§ 40-41] p 1171 


eS 


12. 


SMD OND OA oo 


-a. In General [§ 40] p 1171 
b. Corporate Officers [§ 41] p 1171 


. Before Grand Jury [§ 42] p 1172 
. Before Legislative Committee [§ 48] p 1172 


Before Federal Trade Commission [§ 44] p 1172 
Before Interstate Commerce Commission [§ 45] p 1173 


. Before Public Utility Commissions [§ 46] p 1173 
. Before Cabinet Officer [§ 47] p 1173 

. In Revenue Cases [§ 48] p 1173 

. In Bankruptcy Cases [§ 49] p 1174 

. Income Taxa Returns [§ 50] p 1174 


Notes of Testimony [§ 51] p 1174 


B. Examination of Witness before Senate Committee [§ 52] p 1174 
C. Taking Samples of Evidence for Tests [§ 53] p 1174 


For later cases, developments and changes in the law see Annotations, same title and section number. 


1150 [56 C.J.] SEARCHES AND SEIZURES 


V. WHO MAY CLAIM IMMUNITY [§§ 54-63] p 1174 

In General [§ 54] p 1174 

Conditional Seller [§ 55] p 1176 

Lessor and Lessee [§ 56] p 1176 

Licensee [§ 57] p 1176 

Husband and Wife [§ 58] p 1177 

Master and Servant [§ 59] p 1177 

. Parent and Child [§ 60] p 1177 

Codefendant, Coindictee, and Co-conspirator [§ 61] p 1177 
. Disclaimer of Interest [§ 62] p 1177 

Unoccupied Premises and Abandoned Articles [§ 63] p 1178 


VI. WAIVER AND CONSENT [(§§ 64-69] p 1178 

A. In General [§ 64] p 1178 

B. Voluntary Character of Consent [§§ 65-67] p 1180 
1. In General [§ 65] p 1180 + 
2. Words and Statements to Officer [§ 66] p 1181 
3. Consent or Submission by Another [§ 67] p 1182 

C. Waiver by Owner or One in Possession [§ 68] p 1182 

D. Waiver by Another [§ 69] p 1183 


VII. SEARCHES AND SEIZURES ILLEGAL AB INITIO [§ 70] p 1184 


VIII. SEARCH WARRANTS AND PROCEEDINGS THEREFOR AND THEREUNDER [$$ 71-169] p 
1184 


A. Nature, Purpose, and Scope of Remedy [§§ 71-76] p 1184 
1. Nature [§ 71] p 1184 ‘i 
2. Purpose [§ 72] p 1185 4 
3. Scope of Remedy [§§ 73-76] p 1185 
~a. In General [§ 73] p 1185 = 
b. Subject of Search and Seizure [§§ 74-76] p 1186 ; ; 
(1) Limitation to Personalty [§ 74] p 1186 
(2) What Personal Property Seizable [§ 75] p 1186 
(3) Person [§ 76] p 1186 
B. Necessity of Search Warrant [$$ 77-106] p 1187 
1. When Search and Seizure Not Incident to Arrest [§$ 77-89] p 1187 
a. In General [§ 77] p 1187 
b. For Search of Person [§ 78] p 1188 
. For Search of Portable Personal Effects [§ 79] p 1189 
For Search of Places of Habitation [§ 80] p 1190 
For Search of Places of Business [§ 81] p 1192 
For Search of Curtilage or Appurtenant Premises [§ 82] p 1192 
For Search of Places outside Curtilage [§ 83] p 1193 
For Search of Instruments of Transportation [§§ 84-89] p 1194 
(1) In General [§ 84] p 1194 
(2) In Public Places [§§ 85-88] p 1194 
(a) In General [§ 85] p 1194 
(b) Probable Cause Rule [SS 86-87] p 1195 
aa. In General [§ 86] p 1195 
bb. “Probable Cause” within Rule [§ 87] p 1196 
(ec) Reasonable Search Rule [§ 88] p 1197 
(3) Vehicle on Private Premises [§ 89] p 1197 
2. For Search Incident to Arrest Generally [§§ 90-94] p 1198 
a. Rule Stated [§ 90] p 1198 
b. Search of Person [§ 91] p 1199 


For later cases, developments and changes in the law see Annotations, same title and section number, 


as 


mR ib ae & 


(up: “3 cage ils a ieee ial ia 


SEARCHES AND SEIZURES [56 C.J.J 1151 


e. Search of Portable Personal Effects [§ 92] p 1200 
d. Search of Place of Arrest; Premises [§ 93] p 1200 
e. Search of Instruments of Transportation [§ 94] p 1202 
3. For Search where Offense Committed in Officer’s Presence [§§ 95-99] p 1202 
a. In General [§ 95] p 1202 
b. Search of Person [§ 96] p 1203 
5 ce. Search of Portable Personal Possessions [§ 97] p 1204 
d. Search of Place of Arrest; Premises [§ 98] p 1204 
e. Search of Instrument of Transportation [§ 99] p 1204 
4. For Search and Seizure where Probable Cause To Effect Arrest [§§ 100-106] p 1204 
In General [§ 100] p 1204 
Search of Person [§ 101] p 1205 
Search of Portable Personal Effects [§ 102] p 1205 
Search of Instruments of Transportation [§ 103] p 1205 
Search of Buildings, Residences, and Premises ({§§ 104-106] p 1206 
(1) In General [§ 104] p 1206 
(2) Contraband Articles [§ 105] p 1206 
(3) Officers on Premises when Offense Discovered [§ 106] p 1208 
C. Issuance of Search Warrants [§§ 107-137] p 1209 
1. In General [§ 107] p 1209 
2. Construction of Regulations [§ 108] p 1209 
3. Authority of Issuing Officer [§§ 109-110] p 1209 
a. To Issue Search Warrants [§ 109] p 1209 
b. To Subpoena Witnesses [§ 110] p 1211 
4. Application for Search Warrant [§§ 111-135] p 1211 
a. In General [§ 111] p 1211 
b. Who May Make Application [§ 112] p 1211 
ce. Time for Application [§ 113] p 1212 
d. Formal Requisites of Application [§§ 114-118] p 1212 
(1) In General [§ 114] p 1212 
(2) Date [§ 115] p 1212 
(3) Signature of Affiant [§ 116] p 1212 
(4) Jurat [§ 117] p 1218 
(5) Seal [§ 118] p 1213 
e. Showing of Probable Cause for Issuance [§§ 119-128] p 1213 
(1) Necessity and Nature of Showing [§ 119] p 1213 
(2) Mode and Manner of Showing [§ 120] p 1215 
(3) Rule That Complaint on Information and Belief Alone Will Suffice [§ 121] p 
1216 
(4) Rule Requiring Facts To Be Stated [§§ 122-124] p 1216 
(a) In General [§ 122] p 1216 
(b) Definiteness and Personal Knowledge of Facts [§ 123] p 1220 
(c) Legality of Acquisition of Knowledge |§ 124] p 1221 
(5) Determination of Existence of Probable Cause [§§ 125-127] p 1221 
(a) In General [§ 125] p 1221 
(b) Character and Sufficiency of Evidence [§ 126] p 1223 
(c) As Question of Law or of Fact [§ 127] p 1223 
‘ (6) Finding of Probable Cause [§ 128] p 1224 
f. Description of Place or Thing To Be Searched [§§ 129-133] p 1224 
(1) In General [§ 129] p 1224 
(2) Location Generaliy [§ 130] p 1225 
(3) In Urban Districts [§ 131] p 1225 
(4) In Rural Districts [§ 132] p 1226 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ese eG bg 


1152 [56 C.J.]J SEARCHES AND SEIZURES 


(5) Name of Owner or Occupant [§ 133] p 1226 
g. Description of Thing To Be Seized [§ 134] p 1227 
h. Filing, Docketing, or Recording [§ 185] p 1228 
5. Time for Grant or Denial of Application [§ 136] p 1228 
6. Denial No Bar to Further Proceedings [§ 137] p 1228 
D. Search Warrant [§§ 138-169] p 1228 
1. Sufficiency [§§ 138-155] p 1228 
a. In General [§ 138] p 1228 
b. Form and Requisites of Writ [§§ 139-155] p 1229 
(1) Formal Requisites [§§ 139-143] p 1229 
(a) In General [§ 139] p 1229 
(b) Caption and Direction [§ 140] p 1229 
(c) Command [§ 141] p 1230 
(d) Signature of Issuing Officer [§ 142] p 1231 
(e) Seal [§ 143] p 1231 
(2) Incorporation of Order of Arrest [§ 144] p 1231 
(3) Description in Warrant [§§ 145-154] p 1231 
(a) In General [§ 145] p 1231 
(b) Conformity to Description in Affidavit and Aider Thereby [§ 146] p 
1231 
(c) Place To Be Searched [§§ 147-152] p 1232 
aa. General Principles [§ 147] p 1232 
bb. Name of Person [§§ 148-149] p 1234 
(aa) In General [§ 148] p 1234 
(bb) Premises Occupied by Several Persons [§ 149] p 1235, 
ce. In Urban Districts [§§ 150-151] p 1235 
(aa) In General [§ 150] p 1235 
(bb) By Street Number [§ 151] p 1236 
dd. In Rural Districts [§ 152] p 1237 
(a) Vehicle To Be Searched [§ 153] p 1237 
(e) Description of Things To Be Seized [§ 154] p 1238 
(4) Amendment or Alteration of Warrant [§ 155] p 1238 
2. Execution and Return of Warrant [S$ 156-169] p 1238 
a. In General [§ 156] p 1238 
b. Who May Execute [§ 157] p 1239 
ce. Time for Execution [§§ 158-159] p 1239 
(1) In General [§ 158] p 1239 
(2) In Nighttime [§ 159] p 1240 
d. Presence of Accused [§ 160] p 1241 
e. Manner of Execution [§§ 161-164] p 1241 
(1) Exhibition of Warrant; Notification of Contents [§ 161] p 1241 
(2) Force and Excessive Acts [§ 162] p 1242 
(3) Place or Person Searchable [§ 163] p 1243 
(4) Property Seizable [§ 164] p 1244 
f. Return [§§ 165-169] p 1244 
(1) Before Whom Returnable [§ 165] p 1244 
(2) Necessity and Nature of Return [§§ 166-168] p 1245 
(a) In General [§ 166] p 1245 
(b) Copy of Receipt for Property Seized [§ 167] p 1245 
(ec) Inventory of Property Seized [§ 168] p 1245 
(3) Conclusiveness of Return [§ 169] p 1246 


For later cases, developments and changes in the law see Annotations, same title and section number, 


= 


SEARCHES AND SEIZURES [56 C.J.] 1153 


IX. REMEDIES OF ACCUSED [§§ 170-190] p 1246 
A. In General [§ 170] p 1246 
B. Attack on Warrant [§§ 171-177] p 1246 
1. Controverting Averments in Application [§§ 171-172] p 1246 
a, State Practice [§ 171] p 1246 
b. Federal Practice [§ 172] p 1247 
2. Review of Issuance and Sufficiency of Warrant [§§ 173-176] p 1247 
a. In General [§ 173] p 1247 
b Motion To Quash or Contest Validity [§ 174] p 1248 : 
ce. Certiorari [§ 175] p 1248 
d. Appeal [§ 176] p 1248 
3. Evidence [§ 177] p 1249 
C. Application for Restoration of Property Elegally Seized [§§ 178-190] p 1249 
1. In General [§ 178] p 1249 
2. Contraband, and Property Illegally Possessed [§ 179] p 1250 
3. Impounded Property [§ 180] p 1251 
4. Time for Application [§ 181] p 1251 
5. Proceedings for Restoration [§§ 182-190] p 1251 
a. In General [§ 182] p 1251 
b. BeforeWhom Had [§ 183] p 1252 
c. Libel [§ 184] p 1252 
d. Petition [§§ 185-188] p 1252 
(1) In General [§ 185] p 1252 
(2) Necessity, Requisites, and Sufficiency [§ 186] p 1252 
(3) Hearing and Determination [§ 187] p 1252 
(4) Order [§ 188] p 1252 
e. Summary Proceedings [§ 189] p 1253 
f. Review of Orders [§ 190] p 1253 


X. CIVIL LIABILITY FOR WRONGFUL SEARCHES AND SEIZURES [§§ 191-214] p 1254 
A. In Gexeral [§ 191] p 1254 
B. Issuing Officer [§ 192] p 1254 
C. Perpetrator of Search [§§ 193-200] p 1254 
1. Officer [§§ 193-197] p 1254 
a. In General [§ 193] p 1254 
b. Without Warrant [§ 194] p 1254 
e. Warrant Void on Face [§ 195] p 1255 
d. Warrant Valid on Face but Based on Defective Proceedings [§ vie p 1255 
e. Illegal Execution of Valid Warrant [§ 197] p 1255 
2. Persons Suing Out or Instigating Warrant [§ 198] p 1255 
3. Other Persons [§§ 199-200] p 1256 
a. In General [§ 199] p 1256 
b. Assisting Officer [§ 200] p 1256 
Form of Action [§ 201] p 1256 
. Conditions Precedent [§ 202] p 1256 
Defenses; Consent [§ 203] p 1257 
Pleading [§ 204] p 1257 
Issues, Proof, and Variance [§ 205] p 1257 
Evidence [§§ 206-208] p 1258 
1. In General [§ 206] p 1258 
2. Admissibility [§ 207] p 1258 
3. Weight and Sufficiency [§ 208] p 1258 
J. Trial [§§ 209-211] p 1258 
1. In General [§ 209] p 1258 
2. Questions of Law and of Fact [§ 210] p 1258 
For later cases, developments and changes in the law see Annotations, same title and section number, 
[56 C. J.—73] 


HHedtas 


1154 [56 C.J.] SEARCHES AND SEIZURES 


3. Instructions [§ 211] p 1259 
K. Damages [§§ 212-214] p 1259 
1. In General [§ 212] p 1259 
2. Hxemplary Damages [§ 213] p 1259 
3. Amount of Recovery [§ 214] p 1259 


XI. CRIMINAL LIABILITY FOR WRONGFUL SEARCHES AND SEIZURES [§ 215] p 1260 
XII, ILLEGAL SEARCH AS CONTEMPT [§ 216] p 1260 
XIII, INJUNCTION AGAINST OFFICERS [§ 217] p 1260 


XIV. DISPOSITION OF PROPERTY SEIZED [§§ 218-220] p 1260 
A. In General [§ 218] p 1260 
B. Stolen or Embezzled Property [§ 219] p 1260 
C. Return after Use in Evidence [§ 220] p 1261 


XV. SEIZURE AND DESTRUCTION OF FORFEITABLE ARTICLES [§ 221] p 1261 


CROSS REFERENCES 


Enforcement of particular laws by search and seizure Seizure of:—Continued 
see Customs Duties § 334; Fish § 64; Game § 28; Person see Arrest 5 C. J. p 379. 
Gaming §§ 258, 259; Indians § 126; Internal Revenue Property: 
§ 243; Intoxicating Liquors §§ 360-368; Tiicenses § As municipal power see Municipal Corporations § 
48; Lotteries § 78. 271 
Liability of sheriffs and constables for wrongful search 
or seizure see Sheriffs and Constables [35 Cyc 1643, 
asoile 
Operation of international law as to Seizure see Inter- 
national Law § 417 note 72. 
Replevin of goods seized see Replevin §§ 43-45. 
Seizure in enforcement of forfeiture see Fines, Forfei- lic Lands § 11. 
tures, and Penalties §§ 54-64. : Vessel see Admiralty §§ 100-103; Marine Insurance § 
Seizure of: 429; Neutrality Laws §§ 20-22; Maritime Liens § 
Deserter see Arrest § 66. 134; Piracy §§ 14-16. 
Mail matter see Post Office § 295. 


By military officer see Army and Navy § 220. 
Of bankrupt see Bankruptcy §§ 157, 158. : 
Of insolvent see Insolvency § 78. 
Under legal process as excuse for nondelivery see 
Carriers §§ 400-403. 
Timber cut and removed from public lands see Pub- 


I. DEFINITIONS AND HISTORICAL DEVELOPMENT 


[§ 1] A, Definitions—1. Search.t The term 
“search,” as applied to searches and seizures, is an 
examination of a man’s house or other buildings or 
premises, or of his person, with a view to the discov- 
ery of contraband or illicit or stolen property, or 
some evidence of guilt to be used in the prosecution 
of a criminal action for some crime or offense with 
which he is charged.2, As used in this connection the 
term implies some exploratory investigation,® or an 


1. Defined generally see Search 
ante. 


2. Black L. D. 


{a] Another definition.—‘‘An ex- 
amination or inspection by authority 
of law of one’s premises or person, 
with a view to the discovery of sto- 
len, contraband, or illicit property, 
or some evidence of guilt to be used 
in the prosecution of a criminal ac- 
tion for some crime or offense with 3. 
which he is charged.” Newberry v. | 716. 
Carpenter, 107 Mich. 567, 574, 65 NW 
530, 61 AmSR 346, 31 LRA 163 (dis.| 47, 239 P 936; 
op. given as definition of search war-| Okl. Cr. 173, 
rant). 


[b] “Frisk” distinguished.— 
“risking,” in police parlance, is ac- 
complished by passing the hands up 5. 
and down and all around the indi- 
vidual, and includes placing the fin- | 834, 
gers in the pockets of such individ- | State, 
ual and removing anything which 
may be desired. While to “search” 
is to strip and examine the contents 
more particularly. Kalwin Business 
Men’s Assoc., Inc. v. McLaughlin, 126 


507]. 


3 ALR 1500. 


64, 3 ALR 1500. 


239 P 936; 


Quinn, 111 S. 


Misc. 698, 214 NYS 99 [rev on oth- 
er grounds 216 App. Div. 6, 214 NYS 


{[c] Whether there is a “search” 
depends upon what is said and done 6. 
by the officers at the time and place, 
and not upon the words with which 
they characterize their acts. 
Vv. Quinn, Jib iS. "Cr Li4, 97 Sin 625 


Smith wv. U. S. 2 FP. (2a) 715, | ¢ 


4 Combest v. State, 32 Okl. Cr. 
Klein y. State, 26| 2] 
22:3) 200s 
Hilton, 119 Or, 411, 249 P1108; State 
Vea QULin wel @s dy 450 eo Te (Sh oe. 


Weeks v. U. , 
34 SCt 341, 58 L. ed. 652, LRA1915B [a] 
AnnCas1915C 1177; 
42) Oki. (Gr: 
Combest v. State, 
Klein v. State, 26 Okl. [Lb] 
Cries, 2232220, 
ICKL ei) ie alleys 
C4, 9 (SE) (O24 


S., 232 U. 


invasion* and quest,®> which in turn implies some 
sort of force, either actual or constructive, much or 
little.® The term also implies that the object 
searched for has been hidden or intentionally put 
out of the way.? -While it has been said that search- 
ing is generally a function of sight,® it is held that 
the mere looking at that which is open to view is not 
a “search.”® 


3 ALR 1500. See Hale v. Henkel, 
201,U. S:° 48,26 SCt 370, 50) L. edt 
652 (ordinarily implies a quest by an 
officer of the law). 


Combest v. State, 32 Okl. Cr. 47, 
239 P 936; State v. Hilton, 119 Or. 
441, 249 P 1103; State v. Quinn, 111 
State |S. C. 174, 97 SE 62, 3 ALR 1500. 


7. U. S. v. Western, etc., R. Co. 
297 Fed. 482. 
Nally v. Richmond, 105 - 
470, 209 P 871. ecco 


._ 4 function of sight not nec- 
essarily disturbing the possession of 
the premises.”—-Nally v. Richmond, 
105 Or. 462, 470, 209 P 871. : 


State v. 


9. U. S. v. Western, etc. : : 
297 Fed. 482. Ye ee 
To observe what is open and 
atent, in either sunlight or artificial 
ight is not a search. Smith v. U. 
S22). Zayas: 


f Mere looking into an automo- 
bile standing on a roadway does not 
constitute a “search” in any legal 
or colloquial sense. Boyd vy. U. S., 


S. 383, 


Strong v. 
114, 274 P 890; 
3) ORK a Crea a, 


State v. Hilton, 
State v. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


 §§ 2-4] 


[§ 2] 2. Seizure. A seizure? 


foreible dispossession of the owner,?! and it is not a 


voluntary surrender.?? 
{§ 3] 8. Search Warrant.!* 


trate.14 


[§ 4] B. Historical Development. 
warrant was not known to the early common law,?® 
but it later crept into the law by imperceptible prac- 


286 Fed. 930; Koscielski v. 
199 Ind. 546, 158 NE 902. 


10. Defined generally see Seizure 
post. 


11. Weeks v. U. S., 232 U. S. 383, 
34 SCt 341, 58 L. ed. 652, LRA1915B 
834, AnnCas1915C 117%; Hale v. 
Henkel, 201. 7U--7S.7 4387926 SCt “370, 
379, 50 L. ed. 652. 


12. Peo. v. Defore, 
150 NE 585. 


13. Search warrant: 
Generally see infra §§ 71-169. 
For seizure of: 
bine apparatus see Gaming § 


State, 


242 N. Y. 13, 


Lottery ticket see Lotteries § 78. 
Internal Revenue § 243. 
Intoxicating Liquor §§ 375-384. 


14. Peo. v. Lavendowski, 329 Ill. 
CaS elGOL NM ooae helt. CYCl's 0. V. 
i Neo yaor CEyvtgzo2 [eit Code 
Seto 2s Oly AComps St. 
(1921) §§ 1827, 2876 [quot Laub v. 
State, (Okl. Cr.) 292 P 891, 892]. See 
Peo. v. Kempner, 208 N. Y. 16, 101 
NE 794, 46 LRANS 970, AnnCas 
1914D 169 [cit Code Cr. Proc. § 791] 
(substituting “people” for ‘‘state’’). 


[a] Other definitions.—(1) “An 
order in writing in the name of the 
people (or the state or the common- 
wealth . .) Signed by a mag- 
istrate, directed to a peace officer, 
commanding him to search for per- 
sonal property and bring it before 
the magistrate. . McAdoo v. 
State, 36 Okl. 198, 253 P 307, 308 
{eit Cyc]. (2) “An order in writ- 
ing, in the name of the sovereign, 
signed by a duly authorized officer 
of the sovereign and directed to a 
peace officer, commanding him to 
search for personal property and 
bring 
the warrant.” Mellet, etc., Brewing 
Comve Ws Sh. 296 Medi 71.65; 469.09 Co) 
“An order in writing signed by a 
magistrate, directed to a peace offi- 
cer, commanding him to search for 
personal property and bring it a 
the magistrate.” State v. Best, 
N. J. Mise. 271, 150 A 44, 47. (4) 
“An order to a peace officer com- 
manding him to search for personal 
property and bring it before the mag- 


istrate.” Hawotth v. Newell, 102 
Towa 541, 71 NW 404, 405. 
15. U.uS:—Agenelio' .v. Us rS.-290 


Wet. 677 [mod on other grounds 269 
U. S. 20, 46 SCt 4, 70 L. ed. 145]. 


Me.—Buckley v. Beaulieu, 104 Me. 
56, 71 A 70, 22 LRANS 819; State 
v. Guthrie, 90 Me. 448, 38 A 368. 


Mass.—Com. v. Dana, 2 Metc. 329. 


Mont.—State v. Chinook Tp. Jus- 
tice Ct., 45 Mont. 375, 123 P 405, 
48 LRANS 156. 

N. J—State v. Best, 8 N. J. Misc. 
271, 150 A 44. 


Vt.—CHipman v. Bates, 15 Vt. 51, 


A search warrant is 
generally defined to be an order in writing in the 
name of the state, signed by a magistrate and di- 
rected to a peace officer, commanding him to search 
for personal property and bring it before the magis- 


it before the officer signing: 
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contemplates a 
stolen goods.1? 


The search 


of assistance.** 
40 AmD 663. 
Eng.—Entick v. Carrington, 2 Wils. 
275, 95 Reprint 807. 

16. U. S.—Agnello v. U. S., 290 
Fed. 671 [mod on other grounds 269 
U.S. 20, 46 SCt-4,°70 L. ed.- 145]. 


Mass.—Robinson v. Richardson, 13 


Gray 454; Com. v. Dana, 2 Metc. 
329. 
N. Y.—Peo. v. Kempner, 208 N. Y. 


16, 101 NE 794, 46 LRANS 970, Ann 
Cas1914D 169. 
N. C.—State v. Mann, 27 N. C. 45. 


Eng.—Entick v. Carrington, 2 Wils. 
275, 95 Reprint 807. 


{a] It came into use almost un- 
noticed in the troublous times of 
English history. Buckley v. Beau- 
yea 104 Me. 56, 71 A 70, 22 LRANS 


17. State v. 
271, 150 A 44. 


18. Robinson v. Richardson, 13 
Gray (Mass.) 454; Peo. v. Kempner, 
208 N. Y. 16, 101 NE 794, 46 LRANS 
970, AnnCasi914D 169; Paye v. Ben- 


Best, 8 N. J.; Mise. 


nett Piano Co., 21 Pa. Dist. 381, 38 
Pa..Co. 293. 
19s) Boyd aye U7 58:7 116" UsaS. Gils; 


6 SCt 5624, 29 L. ed. 746; Buckley 
v. Beaulieu, 104 Me. 56, WW A 70, 22 
LRANS 819; State v. Guthri ie, 90 "Me. 
448, 38 A 368; Com. v. Dana, 2 Mete. 
(Mass.) 329. 


[a] Bord Coke denied the lawful- 
ness of granting warrants to search 
for stolen goods (4 Inst. 176, 177). 
Boyd v. U..S., 116 U. S. 616, 6 SCt 524, 
29 L. ed. 746; Buckley v. Beaulieu, 
104 Me. 56, 71 A 70, 22 LRANS 819; 
State v. Guthrie, 9) Me. 448, 38 A 
368; Entick v. Carrington, 3 Wils. 
275, 95 Reprint 807. 


20. Buckley v. Beaulieu, 104 Me. 
56, 71 A 70, 22 LRANS 819; State 
Vv. "Guthrie, 90 Me. 448, 88 A 368. 


[a] Existed at common law.—Peo. 
v. Drury, 250.11). A. 547 [aff 335 TIl. 
539. 167 NE 823, and cit Cyc]. 


21. Agnello v. U. S., 290 Fed. 671 
{mod on other grounds 269 U.S. 20, 
46 SCt 4, 70 L. ed. 145, 51 ALR 409]; 
Robinson v. Richardson, 138 Gray 
(Mass.) 454; State v. Missoula Coun- 
ty Fourth Judicial Dist. Ct., 70 Mont. 
191, 224 P 862; Peo. v. Kempner, 208 
INES NETL 6s 101 NE 794, 46 LRANS 
970, AnnCas1914D 169- 


[a] Ground of necessity.—‘With- 
out them, felons and other ymalefac- 
tors would escape detection.” Robin- 
son v. Richardson, 13 Gray (Mass.) 
454, 457 [quot Peo. v. Kempner, 208 
N. Y. 16, 23, 101 NE 794, 46 LRANS 
970, -AnnCasi914D 169]. 


22. Buckley v. Beaulieu, 104 Me. 
56, 71 A 70, 22 LRANS 819: State 
Vv. "Guthrie, 90 Me. 448, 38 A 368. 


ac. Marron Ve Us S-. cep aes: 
192, 48 SCt 74, 72 L. ed. 231; Byars 
ese Why S., 273 aS 28, 47 SCt 248, 
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tice,'® its use being confined at first to searches for 
The right to the writ was at first 
seriously doubted,+® and even denied.1® 
in recognition of its great efficiency, it gradually be- 
came ingrafted into the law,?° and its legality has 
long been considered to be established on the grounds 
of publie necessity,?+ and the courts and legislative 
bodies haying contented themselves with carefully 
restricting and controlling its use.?? 
warrant at one time was very 
in England?* and in the American colonies,?+ par- 
ticularly through the use of general warrants or writs 


However, 


The search 
generally abused both 


71 L. ed. 520; Henderson v. U. S,, 
12 F. (2d) 528, 51 ALR 420; Peo. 
Wa Marxhausen, 204 Mich. 559, 171 
NW oom 3 ALR. 1505; State v. Ander- 
son, 270 Mo. 533, 194 SW 268, LRA 
1917E 833; Entick v. Carrington, 2 
Wils. 275, 95 Reprint 807. 


[a] Search warrants issued in 
star chamber proceedings to procure 
evidence against political suspects at 
the time of Charles II. Sidney’s 
Trial, 9 How. St. Tr. 818. 


[b] Insecurity against searches 
and seizures.—Under the common 
law and statutes of England, the per- 
son, property, and premises of the 
individual were subject, ‘practically 
unlimited, to search and seizure, 
State v. Anderson, 270 Mo. 5338, 194 
SW 268, LRA1917E 833. 


24. Marron v. a S., e205. eae Ss 
ak 48 SCt 74, 72 L. ed. 231; Byars 
S. 273 U. S. 28, 47 Sct 248, 
TH ith ed. 520;. Boyd v. U. S., 116 
WSs, 6.63916 sct 524, 29 L. ed. 746; 
Henderson -v.. U.S), 12 Fv (2d) 523. 
51 ALR 420; State v. Best, 8 N. oe 
Misc. 271, 150 A 44. 


fa] Fourth Amendment to fed- 

eral constitution was adopted in view 
of long misuse of power in the mat- 
ter of searches and seizures both in 
England and the American colonies. 
Byars..Vv. U.08s) 273 Us Si 285547 See 
248, (Ti L.ed: 520% Henderson Vv. 
Tee S., 12 F. (2d) 528, 51 ALR 420. 


25. Marron v. U. S., 275 U. S. 192, 
48 SCt 74, 72 L..ed. 231; Boyd v. 
Or Sie 26 | Ui) 626556 Set 524, 29 
L. ed. 746. 


[a] Lord Camden’s great opinion 
(1) in Entick v. Carrington, 2 Wils. 
275, 95 Reprint 807, is considered one 
of the landmarks of English liberty. 
The law as expounded by him has 
been regarded as settled from that 
time to ‘this.’ Boyd v. U.S) ates ue 
S. 616, 6 SCt 524, 29 L. ed. 746. (2) 
The case involved a search, upon a 
general warrant issued by the sec- 
retary of state, Lord Halifax, au- 
thorizing a search of the house of 
John Wilkes, the famous exponent of 
liberty, for alleged seditious libels, 
Wilkes’ papers were indiscriminately 
seized. The search under such war- 
rant was held illegal, and the sec- 
retary of state and a member of the 
party of searchers suffered a heavy 
judgment in this suit against them. 


Entick v. Carrington, 2 Wils. 275, 
95 Reprint 807. 
[b] Other early cases holding 


general warrants illegal—Money v. 
Leach, 3 Burr, 1742, 97 Reprint 1075; 
Huckle v. Money, 2 Wils. 205, 95 Re- 
print 768. 


{[c] Writs of assistance were gen- 
eral in their character, describing no 
premises, and naming no persons to 
be searched. They were used for 
the supression of seditious libels. 
The right to issue them was unas- 
sailed for many years. Peo. v. Marx- 
hausen, 204 Mich, 559, 171 NW 6557. 
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[§§ 5-6 


II. CONSTITUTIONAL AND STATUTORY LIMITATIONS 


[§ 5] A. Constitutional Provisions—1. In Gener- 

The danger of the use of a search warrant has 
been so clearly apprehended that constitutional bar- 
riers have been very generally erected against its 
The constitution of the United States con- 
tains such a provision,?” as do the constitutions of 
the several states,?* with the exception of New York, 
where such limitation appears in the Civil Rights 
It will be noted that these provisions have 
a dual purpose: first, the forbidding of unreason- 
able searches and seizures;*° and second, the speci- 
fying of certain particulars to be observed before 


als 


abuse.?° 


Liaw. 


3 ALR 1505. See Boyd v. U. S., 116 
Wier S616 6a SCt. 524, 291.) edae7 46; 
State v. De Ford, 120 Or. 444, 250 P 
220 (both cases describing general 
warrant or writ of assistance). 


[d] An influence leading to war 
for American independence.—The 
opposition to writs of assistance by 
James Otis and others was as John 
Adams described it “the birth of the 
child Independence.” Boyd v. U. S., 
ie Ws. 6l6s 6° SCt 524) 29 ed. 
746. 


[e] Cause of constitutional guar- 
antees.—The abuses which grew up 
in connection with the use of search 
warrants and the writs of assistance 
in early colonial times led to the 
constitutional provisions to prevent 
unreasonable searches and Seizures. 
ee Verwest, $ UN. JeeMise! 271, 150 


26. So stated in Buckley v. Beau- 
lieu, 104 Me. 56, 71 A 70, 71 [quot 


State v. Guthrie, 90 Me. 448, 38 A 
368]. 
[a] To prevent abuse of harass- 


ment.—‘This section [Const. art 1 $3 
8] was intended to guard against the 
abuse of warrants by issuing them 
without good cause, or in so general 
a form as to permit the harassing of 
innocent persons.’’ Conner v. Com., 
3 Binn. (Pa.) 38 [quot Paye v. Ben- 
nett Piano Co., 21 Pa. Dist. 381, 38 
Bei, Clon 2a, PANTS 


{b] Declaratory of common-law 
right.—The constitutional immunity 
from unreasonable searches and Ssei- 
zures is declaratory of the common- 
law right of the citizen not to be sub- 
jected to search or seizure without 
probable cause therefor. O’Connor v. 
U. S., 281 Fed. 396; Gulsby v. Louis- 
ville, ete., Co., 167 Ala. 122, 52 S 392; 
Carey v. Sheets, 67 Ind. 375; State v. 
Kees, 92 W. Va. 277, 114 SE 617, 27 
ALR 681. 


27. Const. Amendm. art 4. 


[a] Fourth Amendment reads: 
“The right of the people to be se- 
cure in their persons, houses, papers 
and effects, against unreasonable 
searches and seizures, shall not be 
violated, and no warrants shall issue, 
but upon probable cause, supported by 
oath or affirmation, and particularly 
deseribing the place to be searched, 
and the persons or things to be 
seized.” 


[b] Amendment held applicable to: 
(1) Hawaii (Gif not applicable at the 
moment of annexation, it was on all 
new legislation thereafter). Hawaii 
v. Mankichi, 190 U. S. 197, 23 SCt_ 787, 
47 Ti. ed. £016). (2) Porto Rico. U.S. 
vy. Cerecedo, 6 Porto Rico Fed, 615. 
(3) The territories as well as to Unit- 
ed States courts. Peacock v. Pratt, 
121 Fed. 772, 58 CCA 48; Terr. v. Cuti- 
nola, 4 N. M. 160, 14 P 809. 


[ec] Amendment held not applica- 
ble to Chinese exclusion proceedings 
see In re Chin Wah, 182 Fed. 256 [aff 
187 Fed. 592, 109 CCA 422]. 


28. See constitutional provisions. 
See also State Constitutions Index 
Dig. p 1268 [cit Agnello v. U. S., 269 
U.S. 20, 30, 46 SCt 4, 70 L. ed. 145, 51 
ALR 409] (prepared for New York 
Constitutional Convention Commis- 
sion). 


[a] Federal amendment is his- 
torically parent of state constitution- 
al provisions relating to searches and 
seizures. Tranum vy. Stringer, 216 
Ala. 522, 113 S 541. 


[b] Venue right compared.—The 
valuable right to be sued in the coun- 
ty of one’s residence vouchsafed to 
every citizen, subject to certain ex- 
ceptions, becomes negligible when it 
conflicts with the rights guaranteed 
to the citizen under the search and 
seizure provision. Boyd v. Genitem- 
po, (Tex. Civ. A.) 260 SW 934. 


29. Civ. Rights L. § 8; Rev. St. 
Pas) pt 1c 4 § 11, amend (1928) ¢ 


[a] General searches are unlaw- 
ful under Civ. Rights L. § 8. Peo. v. 
Hill, 131 Mise. 521, 227 NYS 285. 


30. O’Connor v. U. S., 281 Fed. 396. 


[a] Purpose of amendment.—It 
was intended to secure the citizen in 
person and property against unlawful 
invasion of the sanctity of his home 
by officers of the law acting under 
legislative or judicial sanction. 
Adams v. New York, 192 U.S. 585, 24 
SCt 372, 48 L. ed. 575. 


[b] Effect of provisions.—They se- 
eure the individual in his person, his 
home, and his property from invasion 
through unbridled and unrestrained 
executive or administrative will. 
Best v. State, 32 Okl. Cr. 89, 240 P 
159; Keith v. State, 30 Okl. Cr. 168, 
Zo Ly Goon keith V.ostate, 30/Okl Cr. 
168, 235 P 634; Keith v. State, 30 Okl. 
Gr; 16850285. 263i. 


Unreasonable searches and seizures 
see infra §§ 14-38. 


31. O’Connor v. U. S., 281 Fed. 396. 


Issuance of warrant generally see 
infra §§ 107-1387. 


32. Construction of constitutions 
gevereny. see Constitutional Law §8&§ 
35-73. : 

383. Kalwin Business Men’s Assoc. 
v. McLaughlin, 216 App. Div. 6, 214 
ae 507 [rev 126 Misc. 698, 214 NYS 
99]. 


od, Byars! VawUe Suelo. Un Sa 2 Senay 
SCt 24, 71 L. ed. 520; Gouled v. U. S., 
255 U.S. 298, 41 SCt 261; 65 Lived. 
647; Boyd v. U. S., 116 U. S. 616, 6 
SCt 524, 29 L. ed. 746; U.S. v. Gowen, 
40 F. (2d) 593 [rev on other grounds 


issuing warrants.*+ 

[§ 6] 2. Construction.*” 
citizen and the maintenance of his constitutional 
rights is one of the highest duties and privileges of 
the court,?® these constitutional guaranties should 
be given a liberal construction,** or a strict construe- 
tion in favor of the individual,*® to prevent stealthy 
encroachment upon, or gradual depreciation of, the 
rights secured by them.*°® 
be construed in conformity with the principles of 
the common law,** and in the light of what was 
deemed an unreasonable search and seizure when 


As the protection of the 


Furthermore, they are to 


sub nom. U. S. v. Gowen, 282 U. S. 
344, 51 SCt 153, 75 L. ed. 374]; Brock 
v. U. S., 12 F. (2d) 370; In re Lobosco, 
11 F. (2d) 892; Wallace v. State, 199 
Ind. 317, 157 NE 657; Flum vy. State, 
193 Ind. 585, 141 NE 353. 


[a] In case of doubt, this immun- 
ity from unreasonable search and sei- 
zure Should be upheld and the courts 
should do this rather than be keen to 
discover a basis for circumventing it. 
U.S. v. Di. Corvo, 37 EF. (2d) 124: 


[b] Not to be so strictly construed 
that proper and reasonable efforts of 
the constituted authorities to detect 
and punish crime shall be prevented. 
yee v. State, 30 Okl. Cr. 98, 235 P 


35. State v. Custer County Six- 
teenth Judicial Dist. Ct., 59 Mont. 
600, 198 P 362; State v. McDaniel, 115 
Orr Si, Zot 965, Zeiaiaeoios 


fa]. Rigid enforcement of the con- 
stitutional guaranty that all citizens 
should be protected against unreason- 
able searches and seizures is sus- 
tained by the courts of all jurisdic- © 


tions:; Halli v. ‘Com; 138) Vato.) lee 
SE 154. 
{[b] Guaranties of citizen para- 


mount.—While the power to search 
and seize is necessary to the public 
welfare, still it must be exercised and 
the law enforced without transgress- 
ing the constitutional rights of citi- 
zens, for the enforcement of no stat- 
ute is of sufficient importance to 
justify indifference to the basic prin- 
ciples of government. Peo. v. Elias, 
316 Ill. 376, 147 NE 472. 


26. Gouled v. U.S., 255 U. S. 298, 
41 SCt 261, 65 L. ed. 647; Legman v. 
U. S., 295 Fed. 474. 


{a] Close and literal construction 
deprives it of half of its efficacy. 
Boyd v. U. S., 116 U. S. 616, 6 SCt 524, 
29 L. ed. 746. 


[b] It is not permissible to whit- 
tle away the substantial guaranties 
of this provision. Abbott v. State, 30 
OklI, Cr. 98, 285 P 550. 


[c] To protect citizens against 
slight deviations from legal modes of 
procedure resulting in unlawful and 
unconstitutional practices was con- 
Be acpvriaed In re Lobosco, 11 F. (2d) 


37. Vachina v. U. S., 283 Fed. 35; 
O’Connor v. U. S., 281 Fed. 396; State 
v.. Lee, 120 Or. 643, 253 P 533. 


[a] The common law recognized 
the right of the citizen to immunity 
from searches and seizures without 
probable cause therefor. O’Connor v. 
U. S., 281 Fed. 396; Gulsby v. Louis- 
Ville, etes, OR. UCo>, 167 PATa 22s eaceas 
392; Carey v. Sheets, 67 Ind. . 375; 
State v. Kees, 92 W. Va. 277, 114 SH 
617, 27 ALR 681. 


For later cases, developments and changes in the law see Aunotations, same title and section number, 


§§ 6-7] 


the amendment was adopted,** and also construed 
in a manner which will conserve public interests, as 
well as the interests of individual citizens.*° 
ther they will be construed in the light of other con- 
These guaranties protect 
all persons,*! the suspected, accused, and guilty, as 
Moreover, a corporation is [§ 
entitled to invoke the guaranties of the Fourth 
Amendment to the Constitution,** in as full a meas- 
ure as would an individual or partnership.** 


stitutional provisions.*° 


well as the innocent.*? 


Se. Carroll) v.. iv. 
45 SCt 280, 69 L. ed. 
Tranum vy. Stringer, 
S 541, 542. R 


[a] Prior to adoption of constitu- 
tion.— The right of the people to be 
secure in their persons, houses, and 
effects against unreasonable searches 
and seizures was not created by the 
Fourth Amendment, but existed as a 
common-law right before the consti- 
tution was adopted. Agnello v. U. S., 
290 Fed. 671 [mod 269 U.S. 20, 46 SCt 
45 70° =n. ed 1454. 


moe ECarrolus vio lS., soit ia Sydow: 
45 SCt 280, 69 L. ed. 548, 39 ALR 790; 
Tranum v. Stringer, 216 Ala. 522, 113 
S 541, 542. 


[a] Uncertainty of construction.— 
“It would seem as if, at this late day, 
these Amendments [the Fourth and 
Fifth], which paraphrase: the lan- 
guage of a more venerable Bill of 
Rights, would have their intendments 
so fixed and determined by a chain of 
judicial construction, that little room 
would any longer exist for a reason- 
able doubt as to their ecogency in any 
fZiven case. But the case at bar seems 
to prove the contrary. The natural 
desire on the part of administrative 
officials to enforce the penal laws, and 
of the judiciary to lend vitality to 
such efforts, has created a shadowy 
terra incognita, wherein the interests 
of criminal justice collide with rooted 
constitutional immunities. Upon this 
region a great deal of casuistry has 
been expended in an endeavor to in- 
hibit these immunities from defeat- 
ing the immediate ends of justice.” 
UetS: v. Wit Corvo, 37. BE. C2d) 124, 27. 


40. See cases infra this note. 


[a] Fifth Federal Amendment.— 
(1) “It would not be possible to add to 
the emphasis with which the framers 
of our Constitution and this court 
have . . declared the importance to 
political liberty and to the welfare of 
our country of the due observance of 
the rights guaranteed under the Con- 
stitution by these two Amendments.” 
Gouled v. U. S., 255 U. S. 298, 3038, 41 
SCt 261, 65 L. ed. 647. (2) The Fourth 
and Fifth Amendments “almost run 
into each other’ inasmuch as unrea- 
sonable searches and seizures are al- 
most always made to obtain evidence, 
and thus indirectly, in a criminal 
case, to compel a man to give evidence 
against himself. Boyd v._U.S:, 116 
Wms Gio, 6 SCthh24, 29! Led? 746. 
Agnello v. U. S., 290 Fed. 671 [mod on 
other grounds 369 U.S. 20, 46 SCt 4, 
70 L. ed. 145, 51 ALR 409]; State v. 
Wills, 91 W. Va. 659, 114 SE 261, 24 
ALR 1398. See Peo. v. Fernandez, 19 
Porto Rico 1000 (declaring the alli- 
ance between the Fourth Amendment 
and the immunity from self-incrimi- 
nation to be very close). But see Hay- 
wood v. U. S., 268 Fed. 795 (declaring 
that the Fourth and Fifth Amend- 
ments, although they stand side by 
side, are as independent of each other 
as of any of the other safeguards in 
the federal Bill of Rights). 


[b] Privilege against self-incrim- 
ination is not identical with immunity 
from unreasonable search, fPeo. v. 


Ss Oe Unis. ls, 
543, 39 ALR 790; 
216 Ala. 522, 113 
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Fur- 


oppression.** 


to the United § 
These 


Chiagles, 237 N. Y. 193, 142 NE 583, 32 
ALR 676. 


{c] Bighteenth Amendment (1) is 
not inharmonious with the Fourth 
Amendment. State v. Missoula Coun- 
ty Fourth Judicial Dist. Ct., 70 Mont. 
202 eect. 2 8660 eC2)pelty is fully kas 
laudible to enforce the Fourth and 
Fifth Amendments to the constitu- 
tion as it is to enforce the Highteenth; 
the force of these amendments must 
not be minimized by the enforcement 
of the Eighteenth Amendment. Peru 
v.. U. S..°4 FC (2d) 88L.. (3) In deter- 
mining what is a reasonable search, 
under the Fourth Amendment, the 
courts can consider the Highteenth 
Amendment, prohibiting the sale of 
intoxicating liquor and empowering 
congress to provide for its enforce- 
ment, for if there were no Highteenth 
Amendment, the courts might have a 
different idea of the unreasonable- 
ness of a search for intoxicating liq- 
uors. U.S. v. Bateman, 278 Fed. 231. 


41. Go-Bart Importing Co. v. U. S., 
282 US O44 OL IS CL aloo login ed. 
374; Agnello v. U. S., 269 U. S. 20, 46 
SC 4. | COs. Cd. Labeda pA 409;; 
Adams v. U. S5il92 ease 585, 24 sct 
Sia, 45 da eds, Dos, ent ere Tri-State 
Coal, ete., Co., 253 Bed. 605; State v. 
Missoula County Fourth Judicial Dist. 
Ct.,. 70 Mont. 191, 224 P 862; Peo. v. 
Jakira, 118 Misc. 303, 198 NYS 306; 
ayaa ce v. State, 42 Okl. Cr. 143, 275 P 
354. 


42. Ashbrook vy. State, 92 Okl. 287, 
219 347. 


[a] The eguilty.—In re No. 191 
Front St., 5 F. (2d) 282; Atlantic Food 
Products Corp. v. McClure, 288 Fed. 
982; Youman v. Com., 189 Ky. 152, 224 
Sw 860, 13 ALR 1303; Wallace v. 
State, 42 Okl. Cr. 143, 275 P 354. 


{b] The suspected and accused as 
well as the innocent are under this 
protection. Go-Bart Importing Co. v. 
Ul Ss 282 Us. 344, SIISCE lbs. 75: 
ed.) 874; Agenello v. WU. S.,.269-U.S; 
20, 46 SCt 4, 70 L. ed. 145, 51 ALR 


409; Adams v. U. S., 192 U. S. 585, 24 
SCt 372, 48 L. ed. 575; In re Tri-State 
Coal, ete., Co., 253 Fed. 605; Gildrie 


v. State, 94 Fla. 134, 113 S 704; State 
v. Missoula County Fourth Judicial 
Dist. Ct., 70 Mont. 191, 224 P 862; Ash- 
brook v. State, 92 Okl. 287, 219 P 347. 


{c] A citizen cannot be required 
to prove his innocence of crime to en- 
force his constitutional right to pro- 
tection from unlawful search and sei- 
gure. U.S. v. Descy, 284 Fed. 724. 


{[d] Felonies and misdemeanors 
alike.—The constitutional right of one 
accused of a felony to immunity 
against unreasonable searches and 
seizures is just as substantial as that 
of one accused of a misdemeanor. 
Bae v. Warfield, 184 Wis. 56, 198 NW 
854. 


[e] Protection afforded even at de- 
feat of ends of justice.—Persons will 
be protected from unreasonable 
search and seizure, although to do so 
in certain instances might retard or 
defeat the ends of justice. Bruner v. 
Com., 192 Ky. 386, 283 SW 795. 
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provisions are not addressed alone to the legisla- 
ture,t® but indeed to every officer of the jurisdic- 
tion, +6 including the judiciary.** 
immunity is not intended to furnish an asylum for 
violators of the law, but rather a protection against 


The constitutional 


7| 3. Limits of Applicability—a. Of Federal 
Provision—(1) In General. 


The Fourth Amendment 


tates constitution operates solely up- 
on the actions of the federal government*® and those 


43. Silverthorne Lumber Co. v. U. 
S., 261 UU. So 385; 40° SCt> 182.864" Te 
ed. 319; Federal Trade Commn. v. P. 


Lorillard Co., 283 Fed. 999 [aff 264 U. 
S. 298, 44 SCt 336, 68 L. ed. 696, 32 
ALR 1786]; Coastwise Lumber, etc., 
Co. v. U. S., 259 Fed. 847, 170 CCA 647; 
U.S. v. McHie, 194 Fed. 894. See Hale 
v. Henkel}. 201 Us S) 48,26 SCt 3703 
50 L. ed. 652 (so intimating). 


44, Federal Trade Commn. v. P. 
Lorillard Co., 283 Fed. 999 [aff 264 U. 
S.. 298, 44 Sct 336, 68 L. ed. 696, 32 
ALR 786]. 


[a] Reason for rule.—This_ in- 
evitably follows the multiple deci- 
sions of the Fees court holding 
that a corporation is a person under 
provisions giving equal protection of 
the law. U.S. v. McHie, 194 Fed. 894. 


45. State v. McDaniel, 115 Or. 187, 
ZoleE WOO Zoe wots 


46. Haile v. Gardner, 82 Fla. 355, 
91 S 376; State v. Missoula County 
Fourth Judicial Dist. Ct., .70 Mont. 
191, 224 P 862; State v. McDaniel, 115 
Oro Us 2oliba 965.2 te eaoiies 


[a] Oath of an officer to “support, 
protect and defend the Constitution” 
precludes his seizing property in vio- 
lation of this provision. Tillman v. 
State, 81 Fla. 558, 88 S 377. 


[b] Duty of giving force and ef- 
fect to this provision is obligatory up- 
on all intrusted with the enforcement 
of the law. State v. Missoula County 
Fourth Judicial Dist. Ct., 70 Mont. 
191, 224 P 862. 


[ec] Officers acting under laws.— 
The provision forbids unreasonable 
searches and seizures by officers pur- 
porting to act under laws authorizing 
reasonable searches and _ seizures. 
Haile v. Gardner, 82 Fla. 355, 91:S 
376 


{d] Petty officers.—The state con- 
stitutional guaranty will apply to pet- 
ty officers of the law. lLucarini v. 
State, 159 Tenn. 373, 19 SW (2d) 239; 
Hughes v. State, 145 Tenn. 544, 238 
SW 588, 20 ALR 639 [overr Cohn v. 
State, 120 Tenn. 61, 109 SW 1149, 17 
LRANS 451, 15 AnnCas 1201). 


47. State v. McDaniel, 115 Or. 187, 
Zod) 965.25 Cee Vo. 


48. Fitzpatrick v. State, 169 Ala. 
1,53 S 1021; Peo. v. Milone, 119 Misc. 
22,195 NYS 488. 


[a] Not a haven for criminals.— 
The guaranty must not be permitted 
to afford a haven of protection for 
crime by embarrassing the legitimate 
functioning of the police power, the 
first and fundamental conception of 
which is the maintenance of peace 
and order. Peo. v. Milone, 119 Misc. 
22, 195 NYS 488. 


49. U. S.—Hall v. U. S., 41 F. (2d) 
54; Palestine Tel. Co. v. Palestine, 1 
F. (2d) 349; McGrew v. U. S., 281 Fed. 
809; U: S. v. Crosby, 25 FE. Cas. No: 
14,893, 1 Hughes 448. 


Ala.—Banks v. State, 207 Ala. 179, 
18 Ala. .A. 376, 93 S 298, 24 ALR 1359, 
[certiorari den sub nom. Ex p. Banks, 
207 Ala. 508, 98 S 472]. 
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of its agencies.®° 


[§°8] (2) To States and State Officers. 
federal amendment applies only to the federal gov- 
ernment and its agencies,®! it does not. apply to a 
state®? or to the conduct of state officials ;°* 
does it have any application to criminal prosecutions 
Furthermore, it does not operate 
on state statutes,°> or on city ordinances.°® 


The federal provision will not ap- 


in state courts.>4 


State officers. 


Ark.—Hammond Packing Co. v. 
State, 81 Ark. 519, 100 SW 407, 126 
AmSR 1047 [aff 212 U. S. 322, 29 SCt 
370, 538 L. ed. 530]. 


Conn.—Pickett v. Marcucci’s Liq- 
uors, etc., 112 Conn. 169, 151 A 526. 


Ga.—Kennemer v. State, 154 Ga. 
139, 113 SE 551; Johnson v. State, 152 
Ga. 271, 109 SE 662, 19 ALR 641. 


T1ll.— Gindrat v. Peo., 138 Tl. 103, 27 
NE 1085. 


Ind.—Cod6perative Building, 
Hp npae v. State, 156 Ind. 4638, 60 


etc., 
NE 


fowa.—State vy. Tonn, 195 Iowa 94, 
191 NW 520. 


Ky.—Brent v. Com., 194 Ky. 504, 240 
Sw 45. 


La.—State v. Creel, 152 La. 888, 94 
S 433; State v. Fleckinger, 152 La. 
337, 93 S 115: 


Mass.—Com. v. Wilkins, 243 Mass. 
$56, 138 NE 11. 


Miss.—-Tucker v. State, 
211, 90 S 845, 24 ALR 1377. 


322 Mo. 1203, 


128 Miss. 


Mo.—State v. Cook, 
18 SW (2d) 58. 


Mont.—State v. Gardner, 77 Mont. 
8, 249 P 574; State v. Custer County 
Sixteenth Judicial Dist. Ct., 59 Mont. 
600, 198 P 362. 


N. J.—State v. Giberson, 99 N. J. L. 
85, 122 A 724. 


N. Y.—Peo. v. McDonald, 177 App. 
Div. 806, 165 NYS 41; Peo. v. Wicka, 
107" Mise. 364, 192. NYS: 638; Peo. v. 
Mandel, 90 Misc. 170, 154 NYS 231, 
sau NeevesCr. 159; 


N. C.—State v. Godette, 188 N. C. 
497, 125 SE 24; State v. Campbell, 182 
N. C. 911, 110 SE 86 [aff 262 U.S. 728, 
43 SCt 519]. 


N,; D:—State v. Fahn, 53 Ns D. 208, 
205 NW 67. 


Pa.—Com. v. Dabbierio, 290 Pa. 174, 
138 A 679. 


Syu@i=—State! ve, Harley, s107 “S.C. 
204, 92 SE 1034; State v. Atkinson, 40 
S. C. 368, 18 SE 1021, 42 AmSR 877. 


Ss. D—State v. Brennan, 2 S. D. 384, 
50 NW 625. 


Tenn.—State v. Nolan, 30 SW (2d) 
601; Smith v. Tate, 143 Tenn. 268, 
227 SW 1026. 


And see cases infra note 50. 
See also Constitutional Law § 163. 


50. U. S.—Burdeau v. McDowell, 
956 U. S: 465, 41 SCt 574, 65 L. ed 
1048, 13 ALR 11595, Weeks v. U. S., 
932 U. S. 388, 34 SCt 341, 58 L. ed. 652, 
LRA1915B 834, AnnCas1915C 1177; 
Marron v. U. S., 8 F. (2d) 251 [aff 275 
UW. Ss) 192,48) SCt 74,72: T. ed.) 2311; 
Schroeder v. U. S., 7 F. (2d) 60; Leg- 
man v. U. S., 295 Fed. 474; Robinson 
v. U. S., 292 Fed. 683 [certiorari den 
264 U. S. 580, 44 SCt 330, 68 L. ed. 
S69]12) U.S. v. Falloco, 277 “led. 75; 
U. S. v. O'Dowd, 273 Fed. 600. 

Cal.—Peo. v. Mayen, 188 Cal. 237, 
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ESS4r=€ 


ply to acts of state officers,>7 who are not authorized 


Since the 


nor 


205 P 435, 24 ALR 1383; Peo. v. Wat- 
son, 57 Cal, A. 85, 206 P 648. 


Ga.—Buffington v. State, 33 Ga. A. 
162, 125- SE 733 [certiorari ‘den 267 
U.S. 606, 45 SCt 508, 69 L. ed. 811]. 


Ky.—Walters v. Com., 199 Ky. 182, 
250 SW 839. 


Mo.—State v. Vilott, 1 SW (2d) 827; 
State v. Halbrook, 311 Mo. 664, 279 
SW 395; State v. Owens, 302 Mo. 348, 


| 259 SW 100, 32 ALR 383. 


Mont.—State v. Hill County High- 
ceenth Judicial Dist. Ct., 82 Mont. 515, 
268. P) 5012 


Nebr.—Billings v. State, 109 Nebr. 
596,191 INW 721. 


Okl.—Buxton v. State, 
402, 258 P 814. 


Tenn.—Hughes v. State, 145 Tenn. 
544, 238 SW 588, 20 ALR 639. 


Wyo.—State v. George, 32 Wyo. 223, 
231 P 683; State v. Peterson; 27 Wyo. 
185, 194 P 342, 18 ALR 1284 [cit Cyc]. 


[a] Territorial and municipal offi- 
cers acting under Bone Dry Law 
(Comps St; sSupp. 7 Annot, {iVoloaass 
86430), being thereby created federal 
officers, the Fourth Amendment will 
apply to any search and seizure made 
by them. U.S. v. Johnstone, 6 Alaska 
323. 


37 Okl. Cr. 


{b] In exercise of police powers in 
territories, the search and seizure of 
intoxicating liquors is not always 
within the Pune w, of the Fourth 


Amendment. U. v. Ashworth, 7 
Alaska 64. 
51. See supra § 7. 


52. U. S.—National Safe Deposit 
Co. v. Stead, 232 U. S. 58, 34 SCt 209, 
58 L. ed. 504 [aff 250 Ill. 584, 95 NB 
978, AnnCas1912B 430]; Ohio v. Dolli- 
son, 194 U. S. 445, 24 SCt 703, 48 L. 
ed. 1065. 


Minn.—State v. Pluth, 157 Minn. 
145, 195 NW 789. 


N. J.—State v. King, 4 N. J. Mise. 
218, 132 A 312. 


Pa.—Com. v. Rubin, 82 Pa. Super. 
Ld. 


Utah.—State v. Aime, 62 Utah 476, 
220 P 704, 32 ALR 375. 


Va.—Hall v. Com., 138 Va. 727, 121 
SE 154. 


And see cases supra § 7. 


[a] It is persuasive, but not bind- 
ing.—State v. Godette, 188 N. C. 497, 
125 SE 24. 


{b] These rights are not within 
the Fourteenth Amendment’s privi- 
leges and immunities which are pro- 
tections against state action. Wal- 
ters v. Com., 199 Ky. 182, 250 SW 839. 


[ec] Particular cities deriving pow- 
ers from the state are not under the 
federal provision governing searches 
and seizures, neither has it applica- 
tion to persons who, by their employ- 
ment bind themselves to comply with 
certain police regulations of the in- 
dividual states. Guillotte v. New Or- 


by,°’ or not acting under claim of authority of the 
federal government,*® or to the act of a municipal 
officer in a state,®° even though such officer makes a 
seizure for a federal offense and in the enforcement 
of a federal law;®! likewise, such provision is in- 
applicable where no representative of the United 
States participates in the search.®? 
ence of a federal agent at a search made by local po- 


The mere pres- 


leans, 12 La. Ann. 432. 
53. See infra text and notes 58-66. 


54. Van Hook v. Helena, 170 Ark. 
1083, 282 SW 673; State v. Eddins, 161 
La. 240, 108 S 468; State v. Creel, 152 
La. 888, 94 S 433; State v. Peterson, 
27 Wyo. 185, 194 P 342, 13 ALR 1284. 


55. See case infra this note. 


[a] Statute providing forfeiture of 
goods exposed for sale on Sunday, for- 
feiture of cigars worth fourteen dol- 
lars and fifteen cents is not in viola- 
tion of Const. U. S. Amend. 4, secur- 


ing against unreasonable searches and. 


seizures. State v. Hondros, 100 S. C. 
242, 84 SE 781. 


56. Guillotte v. 
La. Ann. 432. 


[a] Ordinance regulating bakeries 
in New Orleans, providing for inspec- 
tion in the enforcement of identitica- 
tion and weight of bread does not vio- 
late the security guaranteed by the 
United States constitution against 
searches, such provision not apply- 
ing to cities of the various states. 
renee v. New Orleans, 12 La. Ann. 


New Orleans, 12 


57. Hall v. U. S., 41 F. (2d) 54; 
U. S. v. Brown, 8 F. (2d) 630 [aff 12 
FR. (2d) 926]; Lerskov v. U..S., 4 FB. 
(2d): 540; McGrew v. U. S., 281 Fed. 
809; Van Hook v. Helena, 170 Ark. 
10838, 282 SW 673; Biggs v. State, 
(Ind.) 167 NE 129; Peo. v. Milone, 119 
Misc. 22, 195 NYS 488. See also cas- 
es passim supra § 7. 


58. U.S. v. Walker, 41 F. (2d) 538; 
State v. Owens, 302 Mo. 348, 259 SW 
100, 32 ALR 383. 


_ [a] Ellegal seizure by state sheriff 
is not an invasion of the security af- 
forded by the Fourth Amendment. 
McGrew v. U. S., 281 Fed. 809. 


[b] Understanding between local 
police and federal agents that the for- 
mer would notify the latter of seizures 
made by them does not show that the 
police were authorized by federal of- 
Boas U. S. v. Walker, 41 F. (2d) 

oo. 

59. | Weeks. vo. US. eae Urs Saacoae 
34 SCt 341, 58 L. ed. 652, LRA1915B 
834, AnnCas1915C 1177; Youngblood 
v. U. S., 266 Fed. 795; State v. Harley, 
107 S. C. 304, 92 SE 1034. 


60. - U.. S. v. Costanzo; 13 Bo (2a) 
259; Katz v. U. S., 7 F. (2d) 67; Her- 
nie v. U. S., 276 Fed. 806. 


[a] Where city police officers who 
were not officers of the United States, 
and acted on notification of a disturb- 
ance of the peace, and entered rooms 
which were open, and found defendant 
boastingly selling liquor, their sei- 
zure of the liquors as evidence of the 
crime was no invasion of the Fourth 
REM” Hernie v. U. S., 276 Fed. 


61. Katz v. U. S., 7 F. (2d) 67. 


62. U. S. v. One Ox-5 American 
Basle Airplane No. 5571, 38 F. (2d) 


For later cases, developments and changes in the law see Annotations, same title and section number, 


~ 


§§ 8-12] 


lice does not make the provision applicable,*® nor 
does the reception of the seized property by a federal 
state officer, who had made the seizure 
illegally, amount to an illegal search and seizure by 
But where the search is made 
by state officers at the instigation of federal agents, 
and in cooperation with them, the federal provision 
does apply;°° and where a federal officer partici- 
pates as such, in a search made by state officers, it 


agent, from a 


the federal officer.®4 


is a federal undertaking.*® 
[§ 9] b. Of State Provisions. 


of its agencies alone.®® 


[§ 10] c. Unauthorized Acts of Individuals. 
accordance with the foregoing principles,’ neither 
the federal provision’? nor those of the states’? have 


63. Byars v. U. S., 273 U.S. 28, 47 
SCt 248, 71 L. ed. 520 [rev 4 F. (2d) 


507]; Gatterdam v. U. S., 5 F. (2d) 
6435 Craywford.v.,U.»S27d-F. (2d)! 672. 
[a] While mere participation in 


state search of one who is a federal 
officer does not render it a federal un- 
dertaking, the court must be vigilant 
to scrutinize the attendant facts with 
an eye to detect and a hand to pre- 
vent violations of the constitution by 
circuitous and indirect methods. 
Byarsi iv. Us iS, cera. oS. i285 477Set 
248, 71 L. ed. 520.° 


[b] At request of municipal offi- 
cers.—The fact that prohibition 
agents, at the request of the police ac- 
companied them while executing a 
search warrant procured by them, but 
took no part in the search, did not ren- 
der it one made under federal author- 
ity. Crawford v. U. S., 5 F. (2d) 672. 


64. McGrew v. U. S., 281 Fed. 809. 


65. U:. S. v. De Bousi, 32 F: (2d) 
902. 


[a] Protection dependent upon 
search hy federal agencies.—The 
Fourth Amendment does not protect a 
citizen from unreasonable search, ex- 
cept where made or participated in by 
‘federal officers or under federal proc- 
ess. Kirkley v. U. S., 283 Fed. 34. 


66. Byars vo U: S:,°273_ U.S. 28, 47 
SCt 248, 71 L. ed. 520. 


[a] Facts showing participation as 
a federal officer.—Where a local offi- 
cer, with three assistants, asked a 
federal officer, known to him to be 
such, to assist, and where upon the 
search counterfeit ‘‘strip’ stamps, 
eoncern of the federal government 
alone, were seized and held by him as 
of right and without question, the 
conclusion is unavoidable that the of- 
ficer was participating under color of 
his federal office. Byars v. U. S., 273 
U. S. 28, 47 SCt 248, 71 L. ed. 520. 


67. See supra § 7. 
68. Gindrat v. Peo., 138 Ill. 103, 27 
NE 1085; State v. Cook, 322 Mo. 1203, 


18 SW (2d) 58. 


69. Chapman v. Com., 206 Ky. 439, 
267 SW 181; Hampton v. State, 132 
Miss, 154, 96 "$165; State v. Hill Coun- 
ty Highteenth Judicial Dists (Ct. 1082 
Mont. 515, 268 P 501; Hughes v. State, 
145 Tenn. 544, 238 ‘SW 588, 20 ALR 
639. 


[a] Cannot be invoked against in- 
dependent action of federal officers.— 
State v. Hill County Highteenth Judi- 
cial Dist. Ct, 82 Mont. 515, 268 P 


Since the federal 
amendment applies only to the federal government 
and its agencies,®* the state is limited, in regard to 
searches and seizures, only by its own constitutional 
provisions,°® which are restricted to the activities 


V\ 
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uals. However, 
defendant’s 
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any application to the unauthorized acts of individ- 


it has been held that a search of 


automobile, which was not protected by 
the officer who arrested defendant, by private citi- 
zens who broke its lock, and a seizure by such per- 
sons of evidence therein, is, as to the use of such evi- 
dence an unreasonable search and seizure.7* 


[§ 11] B. Legislative Enactments and Ordinanc- 
es‘4—]. Statutes—a. In General. 


These rights and 


privileges, saved to individuals by the constitution, 


to be well.?® 


cannot be lessened by the legislative body,*® although 
it may secure as much more protection as is thought 
So when not prohibited by the federal 
or state constitut tions, the legislature may enact laws 
authorizing searches and seizures on the conditions, 


and subject to the restrictions, prescribed by it.77 


In 


501. 


{[b] Operate only as restrictions on 
state’s power to make searches and 
seizures for its own benefit. Imboden 
v. Peo., 40 Colo. 142, 90 P 608. 


70. See cases supra §§ 7, 9. 


71. Burdeau v. McDowell, 256 U. S. 
465, 41 SCt 574, 65 L. ed. 1048, 13 ALR 
U5 O's Ea va, 2S. nak FeO 2 a) bag 
Bacon v. U- S8.,.97, Bed. 35, 38 CCA 37. 


{a] Reason for such limitation.— 
‘Its [the Fourth Amendment] origin 
and history clearly show that it was 
intended as a restraint upon the activ- 
ities of sovereign authority, and was 
not intended to be a limitation upon 
other than governmental agencies; as 
against such authority it was the pur- 
pose of the Fourth Amendment to se- 
eure the citizen in the right of un- 
molested occupation of his dwelling 
and the possession of his property, 
subject to the right of seizure by proc- 
ess duly issued.” Burdeau v. McDow- 
ell, 256 U. S. 465, 41 SCt 574, 65 L. ed. 
1048, 13 ALR 1159. 


[b] Tllustration.—The Fourth 
Amendment is not violated by the sei- 
zure of private papers by a _ private 
corporation from the possession of a 
director and employee, although such 
seizure was unlawful. Burdeau v. Mc- 
Dowell, 256 U. S. 465, 41 SCt 574, 65 
L. ed. 1048, 18 ALR 1159. 


72. U. S.—Bacon v.:U. S., 
39; oo CO Ac ste 


Colo.—Imboden v. Peo., 40 Colo. 142, 
90 P 608. 


I1l.—Gindrat v. Peo., 1388 Ill. 103, 27 
NE 1085. 


Ky.—Chapman v. Com., 
267 SW 181. 

Miss.—Hampton v. State, 132 Miss. 
154, 96 S 165. 


Mo.—State v. Lock, 
SW 116; State v. Owens, 302 Mo. 
259 SW 100, 32 ALR 383. 


Mont.—State v. Hill County Bight: 
eenth Judicial Dist. Ct., 82 Mont. 515, 
268 P 501. 


Tenn.—Cohn v. State, 120 Tenn. 61, 


97 Fed. 


206 Ky, 489, 


302 Mo. 400, 259 
348, 


109 SW 1149, 17 LRANS 451, 15 Ann 
Cas 1201. 

73. Lowry v. State, 42 Okl. Cr. 326, 
276 P 513. 

[a] Reason for holding.—The 


search by private citizens was made 
when defendant was in custody for 
an offensé unrelated to the present 
charge. In view of the fact that the 


[§ 12] b. Construction and Validity.’8 
proceeding is a drastic one,’® it is the general rule®® 
that statutes authorizing searches and seizures or 


Since the 


sheriff having defendant in custody 
permitted citizens to beat up defend- 
ant and did not attempt to protect 
him, and of the further fact that the 
sheriff did not examine the car, the 
search and seizure by the citizens was 
unlawful. Lowry v. State, 42 Okl. Cr. 
326, 276 P 513. 


Admissibility of evidence unlaw- 
pany, obtained see Criminal Law §& 


74. For production of books and 
papers as. violating search and seizure 
provisions see infra § 39 text and 
notes 6, 


75. U.S. v. Clark, 18 F. (2d) 442; 
U. S. v. Innelli, 286 Fed. 731; U. S. 
v. Kelih, 272 Fed. 484; Veeder v. U.S, 
252 Fed. 414, 164 CCA 338 [certiora- 
ri den 246 U. S. 675 mem, 38 SCt_ 428 
mem, 62 L. ed. 933 mem]. 


[a] Congress cannot violate right. 
—The amendment established a con- 
stitutional right which congress itself 
cannot violate. Agnello v. U. S., 290 
Fed. 671 [rev in part 269 U. S. 20, 46 
SCt 7, 70 L. ed. 145, without objection 


to this proposition]; Haile v. Gard- 
ner, 82-Ela. 355, 91°S 876. 
[b] Guaranty paramount over 


statute.—That enforcement of the 
constitutional guaranties against un- 
lawful searches and seizures will re- 
sult in defeating the enforcement of 
the prohibition law is immaterial, as 
the constitutional provisions are par- 
amount... Jokosh vy. State, 181 Wis. 
160, 193 NW 976. 


[ec] Unreasonable searches and sei- 
zures (1) cannot be so authorized. U. 
S. v. Bateman, 278 Fed. 231; State v. 
Pinto, 312 Mo. 99, 279 SW 144; State 
v. Owens, 302 Mo. 348, 259 SW 100, 
32 ALR 383. (2) The constitutional 
provisions limit the authority of law- 
making powers to laws providing for 
reasonable search and seizure of per- 
sons and property, which may also 
regulate authority of courts in such 
regard, but cannot abolish it, State 
vy. Anderson, 270 Mo. 533, 194 SW 268, 
LRAI1917B 833. 


76. U.S. v. Kordos, 13 F. (2d) Bie 
U. S. v. Innelli, 286 Fed. WBE MOR TS 
Kelih, 272 Fed. 484. 


77. Collins v. Lean, 68-Cal. 284, 9 
P 173; Com. v. Watts, 84 Ky. 537, 2 
SW 123, 8\KyL 571. 


78. Of ordinances see infra § 13. 
79. See infra § 71. 
80. Peo. v. Moten, 233 Mich. 169, 


206 NW 506, 
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search warrants must be strictly construed.*? 
where the only relevant provision of a statute au- 
thorizing the use of search warrants within specific 
_ limits does not provide therefor, it imphedly prohib- 
its the use of search warrants to procure evidence of 
membership by aliens in organizations seeking to 
overthrow the government by force and violence.*? 
In the construction of a search warrant statute no 
intendment should be indulged in other than the 
words used clearly diselose,** nor will any presump- 
tions of regularity exist in aid of the process when 
an officer obeying its commands undertakes to justify 
However, it is said that the construction 
of such statutes should not be unduly restricted ;*° 
and, where required by provisions of the code goy- 
erning construction of statutes generally,*® they 
must be construed so as to attain reasonably the ob- 


under it.84 


81. U. S.—Rose v. St. Clair, 28 F. 
(2d) 189; Leonard v. U. S., 6 F. (2d) 
808. 


Ala.—C. D. Hauner 
w215 Ala. 1:74, £10 (S2 152: 


Fla.—Hart v. State, 89 Fla. 202, 103 
S 633. 


Ind.—Wallace v. State, 199 Ind. 317, 
157 NE 657. 


Me.—State v. Whalen, 85 Me. 469, 27 
A 348. 


Mich.—Peo. vy. Moten, 233 Mich. 169, 
206 NW 506; Peo. v. Musk, 221 Mich. 
578, 192 NW 485. 


Miss.—Cofer v. State, 152 Miss. 761, 
118 S 613. 


Or.—State v. McDaniel, 115 Or. 187, 
2ol PP 965, 237 P 373; Smith v, Me- 
Dutteess (ay Or. 216, 0427 e558, 143) P 
929, AnnCas1916D 947. 


[a] Must be in favor of constitu- 
tional rights.— Wallace v. State, 199 
Ind. 317, 157 NE 657. 


[b] Strictly construed against 
state.—Perry v. U. S., 14 F. (2d) 88; 
Cofer v. State, 152 Miss. 761, 118 S 
613. 


{c] Statutes authorizing invasion 
of private premises and the sanctity 
of the home by search and seizure 
proceedings are to be strictly con- 
strued. Peo. v. Moten, 233 Mich. 169, 
206 NW 506. 


[ad] Statutes authorizing search of 
domicile are to be strictly construed. 
Hart v. State, 89 Fla. 202, 103 S 633. 


82. Colyer v. Skeffington, 265 Fed. 
17 [rev on other grounds sub nom. 
Skeffington v. Katzeff, 277 Fed. 129]. 


83.) (U.S ve Palma, 295° Wed. 149; 
U. S. v. Musgrove, 293 Fed. 203. 


v. Abramson, 


84. Hart v. State, 89 Fla: 202, 103 
S 633; Smith v. McDuffee, 72 Or. 276, 
142 P 558, 148 P 929, AnnCas1916D 
947. 

852,00. Siov. Snow, 9 FY (2d) 978. 

86. See statutory provisions. 


87. Wright v. State, 103 Tex. Cr. 
534, 281 SW 864. 


[a] Thus statutes forbidding the 
search of certain premises without 
a Search warrant cannot be extended 
to include premises not named there- 
in. Wright v. State, 103 Tex. Cr. 534, 
281 SW 864. 


88. U.S. v. One Reo Motor Truck, 
6 F. (2d) 412. 


89. U.S. v. One Reo Motor Truck, 
supra. 
90. See statutory provisions. 
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Thus, 


authorizing the 


91. State v. Cook, 322 Mo. 1203, 18 
SW (2d) 58. 


92. Latta v. Utterback, 202 Iowa 
1116, 211 NW 503. 


93. See supra text and notes 80-92. 

94. See cases infra this note. 

fa] Agyriculture.—Statute author- 
izing destruction of infected citrus 


plants by commissioner of agricul- 
ture, for the protection of the fruit 
growing industry, after determination 
in the method provided for that plants 
are infected, is not an authorization 
of an unreasonable search and sei- 
zure, aS the right of a state to seize 
property for such purposes has been 
uniformly recognized and upheld by 
the courts. Stockwell v. State, (Civ. 
A.) 203 SW 109 [rev 110 Tex. 550, 221 
SW 932, 12 ALR 1116 on the ground 
that the statute gave commissioner 
arbitrary power of determination ren- 
dering statute invalid]. 


{[b] Animal industry.—(1) Tick 
eradication statutes, authorizing the 
impounding of cattle for.their en- 
forcement, obviously violate no con- 
stitutional right against searches and 
seizures, where the authorized deten- 
tion is of a collie roaming at large. 
Rapp v. Tensas County Police Jury, 
(La.) 131 S 386. (2) Statute requir- 
ing preservation of hides of bovines 
killed and authorizing proper inspec- 
tors to demand hides for inspection 
does not violate the guaranty, for in 
the ordinary sense it does not deal 
with searches and seizures; the de- 
mand for such inspection, although a 
slight invasion of security, is not un- 
reasonable. It is no more of an un- 
reasonable search and seizure than 
would be a requirement that the killer 
of the animal keep a record showing 
a complete description of the animal 


killed. State v. Walker, (N. M.) 281 
P 481. 
[c] Barber shop inspection.—(1) A 


statute for the regulation of barber 
shops which authorizes inspection 
during business hours, in the enforce- 
ment of reasonable regulations does 
not violate the guaranty. State v. 
Nolan, (Tenn.) 30 SW (2d) 601. (2) 
A statute authorizing inspection of 
sanitary conditions of barber shops, 
during business hours, merely author- 
izing examination, without search, 
does not contravene the constitutional 
provision. State v. Armeno, 29 R. I. 
431, 72 A 216. 


[dad] Small loan business regulation 
statute does not violate guaranty. 
Padsen v. State, 154 Ga. 443, 114 SE 
635. 


{e] Safe deposit company regula- 


[§ 12 


ject intended by the legislature.°’ As a general rule 
of construction statutes that confer upon officers the 
power of seizure refer only to the officers of the ju- 
risdiction which enacts the statute,** and hence the 
right to seize property under a federal act must 
be given by a federal statute.*® 
prohibit the issuance of search warrants for the 
search of premises of a certain character,°° a statute 


While some statutes 


issuance of warrants without any 


restriction as to the character of the premises is not 
unconstitutional.®? 
may consider the law as it previously stood, the mat- 
ter to be remedied, and the spirit of the statute.?? 
Applying these rules®® the courts have construed and 
upheld certain search and seizure statutes regulating 
businesses and trades,9* regulating the master and 
servant relation,®® and statutes relating to divers 


In the construction the court 


tions.—(1) Statute forbidding deliy- 
ery of property received into its 
vaults for an owner, or part owner, 
Since deceased, unless notice be giv- 
en the state, and in case the property 
is subject to inheritance tax, forbid- 
ding delivery of such property, with- 
out the consent of the state, until the 
tax is paid, does not violate the guar- 
anty against unreasonable searches 
and seizures of the lessees of a safe 
deposit company. National Safe De- 
posit Co. v. Stead, 250 Ill. 584, 95 NE 
973, AnnCasl1912B 430 [aff 232 U. S: 
58, 34 SCt 209, 58 lL. ed, 504]. (@) 
Safe deposit protected see infra § 29. 


(f] Warehousemen.—(1) Statute 
requiring a list of the property stored 
and the names of the owners be fur- 
nished by public warehouseman to the 
tax assessor does not tontemplate an 
unreasonable search and seizure, it is 
simply the requirement of a public 
service of one who has a public fran- 
chise. Interstate Forwarding Co. v. 
Vineyard, (Tex. Civ. A.) 3 SW (2d) 
947. (2) Statute requiring tags to be 
put on tobacco piles in warehouse, 
identifying the owner and grower, 
with other information, and allowing. 
a public inspection of such tags does 
not violate the guaranty, it not being 
unreasonable, not related to general 
warrants, and constitutes no apprecia- 
ble hardship on the warehouseman. 
Danville Warehouse Co. v. Tobacco 
Growers’ Co-op. Assoc., 143 Va. 741, 
129 SE 739; Reaves Warehouse Corp. 
v. Com., 141 Va. 194, 126 SE 87 [writ 
of error dism 271 U. S. 690, 46 SC€t 
481, 70 lL. ed. 1154]. 


Statutes imposing licenses and li- 
cense taxes see Licenses § 48. 


95. See cases infra this note. 


[a] Blacklisting statutes.—Stat- 
ute requiring corporation to give true 
cause of discharge of employee does 
not violate the guaranty. St. Louis 
Southwestern R. Co. v. Griffin, (Tex. 
Civ. A.) 154 SW 583 [rev on other 
grounds 106 Tex. 477, 171 SW 703, 
LRA1917B 1108]; St. Louis South- 
western R. Co. v. Hixon, (Tex. Civ. A.) 
126 SW 338 rev on other grounds 104 
Mex 26iis eaisiwe otoul 


[b] Female labor statutes.—A stat- 
ute providing for summons in cases 
of violations of its provisions regard- 
ing the regulation of female labor 
does not violate the guaranty, the 
summons therein is not within the 
prohibition as the guaranty is a guard 
against the abuse of warrants. Com. 
v. Mecea Cooép. Co., 60 Pa. Super. 314. 


[ce] Industrial insurance law does 
not violate the constitutional provi- 
sion forbidding unreasonable searches 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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other matters.9& 


vate business and therefore void.t Since an ordi- 


[§ 13] 2. Ordinances. 


Construction and validity.°® 


While a municipal corpo- 
ration cannot authorize searches and seizures with- 
out express authority,®? it may under power dele- 
gated to it by the legislature pass such reasonable 
ordinances authorizing searches and seizures in aid 
of the detection and prevention of crime as are not 
in contravention of constitutional provisions.°® 


If the ordinance is 


reasonable.? 


unreasonable, it is an invasion of the sanctity of pri- | 


and seizures. State v. Mountain Tim- 
ber Co., 75 Wash. 581, 135 P 645, LRA 
Hote lO. Lath. 243 UW. S219 .03% Set 
260, 61 L. ed. 685]. 


[d] Workmen’s Compensation Acts. 
—Where claimant may elect whether 
or not he will come within the terms 
of a workmen’s compensation act, its 
requirement that the parties submit 
all evidence within their possession 
and control to the arbitrators, and its 
authorization of such arbitrators to 
direct the physical examination of 
claimant do not invalidate the act as 
being violative of the guaranty. 
beikis v. Link-Belt Co., 261 Ill. 454, 
104 NE 211, AnnCas1915A 241. 


96. See cases infra this note. 


[a] Attachment to collect penalty. 
—-The constitutional security from 
unreasonable searches and seizures is 
not violated by a statute giving to the 
state or county a suit for penalties 
provided therein, which may be begun 
by attachment, for in such statute 
there is no provision for a search or 
seizure within the meaning of the pro- 
vision. State v. Marshall, 100 Miss. 
626, 56 S 792, AnnCas1914A 434, 


[b] Examination of suspected 
wrongdoer against decedent.—-Statute 
providing that upon complaint of an 
administrator that any person is sus- 
pected of having concealed, embez- 
zled, etc., any moneys or goods of de- 
cedent, or has in his possession any 
writings tending to disclose the right 
of the latter to property, etc., he may 
be required to appear before the court 
and submit to an examination touch- 
ing such matters and if it appears 
that he has concealed, embezzled, etc., 
any moneys or goods, or has any such 
writings, the court may order him to 
disclose his knowledge, and may com- 
mit him to the county jail until the 


order is complied with, or he is dis-! 


charged is remedial, and not criminal 
and not in conflict with the guaranty. 
Levy v. San Francisco County Super. 
Ct, 105 Cal. 600, 38 P 965,-29 LRA 
811. 


[e] Inspection of private institu- 
tions provided for by statute does not 
contemplate a search, and the statute 
so providing is not unconstitutional 
as a violation of the protection. Sis- 
ter Felicitas v. Hartridge, 148 Ga. 832, 
98 SE 538. 


{d] Statute allowing examination 
of a judgment debtor, under oath and 
before a judge, is not invalid under 
the provision, even if by a strained 
construction, it could be said to bea 
search and seizure at all, for it mere-. 
ly gives a creditor the right to discov- 
er property of the estate which by im- 
proper methods has been concealed or, 


) 


Dei-! 


| reasonable 


placed beyond his reach. Fithian v. 
Centanni, 159 La. 831, 106 S 321. 


[e] Statute allowing insured, on 
becoming divorced, to designate an- 
other beneficiary in policy, which was 
for the benefit of the former spouse, 
does not violate the constitutional 
right of such former beneficiary in se- 
curity from unreasonable searches 
and seizures. Orthwein v. Germania 
L. Ins. Co., 261 Mo. 650, 170 SW 885. 


{f] Statute authorizing officer to 
remove fish traps in the enforcement 
of the statutory prohibition against 
obstructing streams by such traps 
does not violate protection against un- 
¢ searches and_ seizures. 
Price v. Hamilton, 146 Ga. 705, 92 SE 
62. 


{g] Statute authorizing seizure of 
tire of an automobile when the officer 
has knowledge that the manufactur- 
er’s number on it has been obliterated 
does not violate the guaranty. Star 
Square Auto Supply Co. v. Gerk, 
(Mo.) 30 SW (2d) 447. 


[h] Statute authorizing summary 
process against delinquent tax collec- 
tors and their sureties does not vio- 
late this guaranty, for the searches 


and seizures prohibited by the guar- | 


anty are quite distinct from open and 
public levy upon property after the 
usual method of execution levies, and 
under apparent authority of law. 
Weimer v. Bunbury, 30 Mich, 201. 


[i] Statute prohibiting the refill- 
ing of bottles which have been regis- 
tered is unconstitutional as violat- 
ing the security of a person in his 
person, house, papers, and effects 
against unreasonable searches and 
seizures contrary to the constitution. 
Yaeger v. State, 78 Fla. 354, 83 S 525. 


Statutes relating to searches and 
seizures of intoxicating liquors see 
Intoxicating Liquors § 360 note 27 
[a]. 


97. 
271, 


See Municipal Corporations §§ 
569. 


98. St. Joseph v. Levin, 128 Mo. 
588, 831 SW 101, 49 AmSR 577. 


99. Of statutes see supra § 12. 


1. Clinton v. Phillips, 58 Ill. 102, 
11 AmR 52. 


[a] Ordinance requiring druggists 
to furnish statement, under heavy 
penalty for failure to do so, of all liq- 
uors dispensed for mechanical, sacra- 
mental, chemical, or medicinal purpos- 
es, with stringent provisions for the 
composition and verification of the 
statement, is suspicious in its nature 
and violates the security of persons 
in their houses, papers, and posses- 
sions against unreasonable searches 


nance may violate the guaranty by being unreason- 
able in one state of facts and yet be reasonable when 
applied to another,” the person attacking the ordi- 
nance must show, that as applied to him, it is un- 
The courts have construed and up- 
held, among other search and seizure ordinances,‘ 
ordinances regulating businesses,*® regulating licens- 
ing of certain, occupations,® or regulating the inspec- 
tion of places where food is sold.* 


and seizures. Clinton v. Phillips, 58 
DL SLO 2s Dw Aue "boos 


2. Keiper v. Louisville, 
691, 154 SW 18. 


3. Keiper v. Louisville, supra. 
4 See cases infra this note. 


[a] Automobile registration ordi- 
nance, requiring automobiles to be 
registered and to ‘have a number. cor- 
resnonding to the registration number 
attached to the rear, is not a viola- 
tion of the guaranty. People  v. 
Schneider, 139 Mich. 673, 103 NW 
172, 69 LRA 345. 


[b] Physical examination by su- 
perintendent of police of policemen, 
as authorized by ordinance, to deter- 
mine whether policemen are able to 
perform their duties, enacted under an 
act providing for the incorporation of 
cities, and authorizing the council of 
cities to regulate the police thereof, 
is not an invasion of the immunity 
from unreasonable searches; and 
while the superintendent may not 
forcibly make a physical examination 
of a policeman, yet a policeman who 
refuses to submit to an examination 
and to abide by the rules of the de- 
partment commits the offense of dis- 
obeying the superintendent, and sub- 
jects himself to a charge before the 
civil service commission. Peo. ave 
Steward, 249 Ill. 311, 94 NB 511, 33 
LRANS 259, AnnCas1912A 135. 


5. See cases infra this note. 


[a] Chattel mortgage and small 
loan brokers required by ordinance to 
file with the city auditor a weekly 
record of every loan, to be open to 
inspection by the mayor and chief of 
police, are not subjected to an unrea- 
sonable search and seizure, the ordi- 
nance not violating the guaranty as 
it has no reference to a search or 
seizure under authority of the law. 
Sanning v. Cincinnati, 81 Oh. St. 142, 
90 NE 125, 25 LRANS 686. 


[b] Requiring junk merchants to 
keep a book of registry of goods with 
a description thereof and from whom 
he acquired them therein inscribed, 
open for inspection of any citizen 
whose property ‘has been stolen, is 
not a violation of the guaranty, the 
ordinance not authorizing disinter- 
ested persons to inspect the book; if 
it did there would be more force to 
the argument of its invalidity. St 
Louis v. Baskowitz, 273 Mo. 543, 201 
SW 870. 


152 Ky. 


6. See Licenses § 48 note 95. 
7. Keiper w. Louisville, 152 Ky. 
691, 154 SW 18 (such an ordinance 


under the police power of a city to 
prevent the sale of impure goods, does 
not violate the guaranty against un- 
reasonable searches and seizures). 
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III. UNREASONABLE SEARCHES AND SEIZURES* 


[§ 14] A. In General. 
being forbidden.+° 
ered! afford protection,!? 


ply. 3 


8 Licenses as 3 
searches and seizures see Licenses § 
48 ae 95: 


U. Si—Carroll v. U. 267 U.S: 
132, 45 SCt 280, 69 L. ed. B43, 39 ALR 
790: Agnello v. U. S., 290 Fed. 671 
[mod 296 U.S. 20, 46 SCt 4, 70 L. ed. 
145 without objection to this proposi- 
tion]; Haywood v. U. S., 286 Fed. 795; 
Q’Connor y. U. S., 281 Fed. 396. 


TIll.— Peo. v. Hord, 329 Ill. 117, 
NE 135; Peo. v. Castree, 311 Ill. 
143 NE 112, 22. ALR 357. 


Miss.—Moore.v. State, 158 Miss. 116, 
103 S 483. 


INee Si —— Peo. even Chigeles|e23 70 Nu ws 
193, 142 NE 583, 32 ALR 676. 


Oh.—Houck vy. State, lué Oh. St. 195, 
140 NE 112. 


Tex.—Hughes vy. 
333, 149 SW 173. 


Wyo.—State v. George, 
231 P 683. 


{a] Not every search and seizure 
violates the constitutional rights of 
one against whom it is exercised. Peo. 
v. Reid, 336 Ill. 421, 168 NE 344. 


10. U.S. v. Rembert, 284 Fed. 996; 
©’Gonnor v. U: S.,281 Fed. 396; State 
v. Best, 8 N. J. Misc. 271, 150 A 44; 
State v. De Ford, 120 Or. 444, 250 P 
220. 


[a] Any other construction of the 
constitutional prov ision ignores the 
word “unreasonable.” State v. De 
Ford, 120 Or. 444, 250 P 220. 


{b] Reasonable search is always 
permissible.—U. S. v. Kaplan, 286 Fed. 
963. 


[ec] Not applicable to reasonable 
regulations.—The search and seizure 
clause of the Bill of Rights is designed 
primarily to protect the individual in 
the sanctity of his ‘home, and the pri- 
yvacy of his books, papers, and prop- 
erty, and has no application to reason- 
able regu’ations adopted to protect 
public health, morals, and welfare. 
Safee v. Buffalo, 204 App. Div. 561, 
198 NYS 646. 


[d] Entry without search is not 
prohibited by the provision. State v. 
Ladue, 738 Mont. 535, 237 P 495. 


160 
392, 


State, 67 Tex. Cr. 


32 Wyo. 223, 


11. See supra § 5. 
12. U. S. v. Kaplan, 286 Fed. 963. 
13. U. S—Carroll v. U. S., 267 U. 


S.. 132, 45 SCt 280, 69 LL. ed. 543, 39 


ALR 790; -Greenberg v. U. S., ‘7 E: 
(a) -65e— Pinder v. U.S; 4° Ro (2a) 
390; U. S. v. McBride, 287 Fed. 214 


aft 284 Fed. 416, and certiorari der 
261 U. S. 614 mem, 43 SCt 359 mem, 67 
L. ed. 827 mem]; U.S. v. Rembert, 284 
Fed. 996; O'Connor vy. U. S., 281 Fed. 
396. 


Hawaii.—tTerr. v. Kataoka, 28 Ha- 
waii 1738. 


Tll.—Peo. v. Reid, 336 Ill. 421, 168 
NE 344; Peo. v. Hord, 329 Ill. 117, 160 
NE 135; Peo. v. Castree, Slt Le 392; 
143 NE 112, 22 ALR 357. 


Miss.—Moore v. State, 138 Miss. 116, 
103 S 483. 


Not all searches and seiz- 
ures are prohibited,® those that are reasonable not 
Unreasonable search is the men- 
ace against which the guaranties previously consid- 
and hence to unreasonable 
searches and seizures alone do these provisions ap- 
The term “unreasonable search and seizure” 
is not defined in the constitution;+4 


unreasonable |’ 


is said to have 


ures 
proyisions,*‘ 


‘and indeed it ! question, 


Mo.—State v. Wood, 316 Mo. 1032, 


292 SW 1033; State v. Rhodes, 316 
Mo. 571, 292 SW 78; State v. Turner, 
302 Mo. 660, 259 SW 427; State v. 


Lock, 302 Mo. 400, 259 SW 116. 


Mont.—State v. Ladue, 73 Mont. 535, 
237 P 495; State v. Missoula County 
Fourth Judicial Dist. Ct., 70 Mont. 
191, 224 P 862. 


N. Y.—Peo. v. Didonna, 
872, 210 NYS 1385. 


Oh.—Houck vy. 
195, 140 NE 112. 


Or.—State v. McDaniel, 115 Or. 187, 
231 P 965, 237 P 373. 


Pa.—Com., vy, Stubler, 
32. 
SDE 
216 NW 874. 
Tex.—Hughes vy. 
333, 149 SW LTS. 


Va.—Hall v. Com., 
SE 154. 


Wash.—State v. Much, 156 Wash. 
403; 287 P 57. 


Wyo.—State v. George, 32 Wyo. 223, 
231 P 683. 


[a] The common-law rule, and the 
federal and state constitutions prohib- 
it only unreasonable searches and 
seizures. McClannan y. Chaplain, 136 
Va. 1, 116 SE 495. 


{b] Immunity from searches and 
seizures unreasonable in light of com- 
mon-law traditions.—Peo,. v. Chiagles, 
237 N. Y. 193, 142 NE 583, 32 ALR 676. 


[ec] As test for violations.—No 
general rule can be laid down to de- 
termine whether or not the Fourth 
Amendment has been violated. The 
test is whether or not the search was 


124 Misc. 


State, 106 Oh. St. 


84 Pa. Super. 


. Merrell, 52 S. D. 129, 
State, 167 Tox. Cr: 


138 Va. 727, 121 


unreasonable. Peru y. U. S., 4 F. (2d) 
881. 
14. <Agnello v. U._S., 290 Fed. 671 


[mod on other grounds 269 U.S. 20, 46 
SCt 4, 70 L. ed. 145, 51 ALR 409]. 


fa] Framers of constitution did 
not undertake to define what searches 
and seizures are reasonable and what 
unreasonable. The intention was 
plainly to protect the people from the 
unreasonable searches and seizures 
practiced in England under general 
warrants, and in the colonies under 
writs of assistance. Agnello v. U. S., 
290 Fed. 671 [mod on other grounds 


269) Uns. 205.46. SCt 4. 770, Lived. 145, 
51 ALR 409]. 
[b] In Oregon ‘reasonable’ in the 


first part of the constitutional provi- 
sion, which while recognizing search 
and seizure without process is re- 
stricted by that term; a master ad- 
jective compelling in performance of 
the exercise of moderation and good 
judgment to the exclusion of preju- 
dice, temper, and passion. Ratzell y. 
State, 27 Okl. Cr. 340, 228 P 166. 


15. Milam v. U. S., 296 Fed. 629 
[certiorari den 265 U. S. 586 mem, 44 
SCt 460 mem, 68 L. ed. 1192 mem]. 


fa] No fixed absolute meaning.— 
The term “unreasonable searches” is 
not fixed and absolute in meaning; 


no fixed, absolute, or unchanging 


meaning,!® although the term has been aehned in 
general language. 
are “unreasonable” 
while lawful ones are reasonable.1$ 
What constitutes a reasonable or unreasonable search 
and seizure in any particular ease is purely a judicial 
19 determinable from a consideration of 


All illegal searches and seiz- 
ander the constitutional 


the 
change 


medning in some degree must 
with changing social, eco- 
nomic, and legal conditions. Milam 
v. U. S., 296 Fed. 629 [certiorari den 
265 U. S. 586 mem, 44 SCt 460 mem, 68 
L. ed. 1192 mem]. 


16. See cases infra this note. 


[a] Thus, “an unreasonable search 
is an examination or inspection with- 
out authority of law of one’s prem- 
ises or person with a view to the dis- 
covery of stolen, contraband, or illicit 
property, or for some evidence of guilt 
to be used in the prosecution of a 
eriminal case.” Graham v. State, 31 
Ok). Cr. 125, 237 P 462, 464; Jokosh v. 
State, 181 Wis. 160, 193 NW 976. 


[b] At common law.—An unreason- 
able search at common law is a 
search which is unreasonably oppres- 
sive in its general invasion of the lib- 


erty of the citizen. McClannan v. 
Chaplain, 136 Va. 1, 116 SH 495. 

igs Nay Ne v. Reynolds, 101 
Conn. 224, 125 A 636. 

Ind  atinee v. State, 199 Ind. 317, 
157 NE 657. 


Mont.—State v. Cascade County 
Eighth Judicial Dist. Ct., 70 -Mont. 
378, 225 P 1000; State v. Missoula 
County Fourth Judicial Dist.. Ct..- 710s 
Mont. 191, 224 P 862. 


N. . ¥.=—Peo. v. Hill) 131° MiscAs2 
227 NYS 285. 


Okl.—Ashbrook vy. State, $2 Okl. 
287, 219 P 347; Hays’ v. State, 38 OkL 
Cr. 331, 261 P 232; Thompson v. State, 
388 Okl. Cr. 181, 259 P 668; Whitford 
vy. State, 35 Okl. Cr. 22, 247 P 424; 
McClary v. State, 34 Okl. Cr. 403, 246 
P 891; Ellis v. State, 34 Okl. Cr. 36, 
244 P 831; Combest vy. State, 32 Okl. 
Crest, 939 P 936; Levy v. State, 31 
Okl.Cr. 199, 238 P 235s Grahamowe 
State, 31 Okl. Cr. 125, 237 "P 462: Keith 
Vv. State, 30 Okl. Cr. 168, 285 P 681. 


Or.—State v. McDaniel, 115 Or. 187, 
231 P 965, 237 P3373 


W. Va. . Wills, 91 W. 
659,.114 SE 261, 24 ALR 1398. 


[a] Unlawful search is unreason- 
able. State v. McDaniel, 115 Or. 187,. 
231 P 965, 237 P 373 


[b] Search withGut authority of 
law is unreasonable and unlawful. 
Conner vy. State, (Ind.) 167 NE 545. 


[c] Unreasonable and illegal.— 
Right to protection and immunity 
against searches and seizures applies 
only to unreasonable and _ illegal 
searches and_ seizures. Gaines v. 
State, 28 Okl. Cr. 358, 230 P 946. 


18. State v. McDaniel, 115 Or. 187, 
230 P 96552387 Past 


19. U.S.—U_S. v. Rg we 292 Fed. 
497; Agnello v. U. S., 290 Fed. 671 
[mod 296 U. S. 20, 46 S3ct 4, 70 L. ed. 
145 without objection to this proposi- 
tion]; U.S. v. Bateman, 278 Fed. 231; 
Mason vy. Rollins, 16 F, Cas. No. 9,- 
252, 2 Biss. 99. 


Fla.—Ellis v, State, 92 Fla. 275, 109 
Ree ie v. Gardner, 82 Fla. 355, 


Va. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the circumstances involved,?° including the purpose 
of the search,?! the presence or absence of probable 
cause,** the manner in which the search and seizure 
was made,** the place or thing searched,** and the 
character of the articles procured.?5 


; [§ 15] B. Subjects of Protection and Prohibi- 
ticn**—1. In General. The protection against un- 
reasonable searches and seizures is a guaranty 
against the unlawful invasion of the privacy of the 
people,?* and not a guaranty of a right to remain 
undisturbed in the possession of specific property.?® 
Moreover the protection of this constitutional pro- 
vision applies only to searches in private places and 
not to entries into public places.?® It is to be em- 
phasized®°® that the protection thereby afforded ex- 
tends to the person,*! the home,*? and premises,** 


and it also applies to the place of business,?* as well’ 


as to the possessions and effects of one so protect- 
ed,®° including his personal portable effects,?° and 
his vehicle.*? It has been held that the term ‘houses, 
papers, and possessions” in a constitutional provision 
is broad enough to include every article and species 
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of property.?8 


[§ 16] 2. Possessions?® and Effects.4° Although 
it is said that there is no substantial difference be- 
tween the resulting inhibitions from the words “pos- 
sessions” or “effects” as they are used in different 
constitutions,*1 apparently the word “effects” is nar- 
rower, as it is said to be limited to personal prop- 
erty,** while “possessions” includes real or personal 
property actually possessed or occupied.*? However, 
it would seem that the term “possessions” has re- 
ceived a less restricted interpretation in some ju- 
risdictions than it has in others,** and of course it is 
agreed that it includes only property,*® but it is 
said that the ordinary meaning ascribed to it by 
lexicographers should govern its meaning in this 
connection,*® and that it was intended by the con- 
stitution to include more than the curtilage,*? or even 
to inelude uninclosed lands;#8 on the’ other hand, 
it is held that the term is not to be given the broad 
meaning of all of the property of a person, but is 
limited under the doctrine of ejusdem generis to 
objects similar to those specified,*® so that it is con- 


Hawaii—tTerr. v. Kataoka, 28 Ha-J{be that he wa go EA Se hae a jus- 36. See infra § 16. 
waii 173. tice cannot determine e court’s ac- . 
tion. U. S. v. Bookbinder, 278 Fed.| %7- See infra § 22. 


Mich.—Peo. v. Case, 220 Mich. 379, 
190 NW 289, 27 ALR 686. 


Minn.—State v. Ryan, 156 Minn. 186, 


216. 


103 S 483; 


194 NW 396. Assoc. v. Portland, 111 Or. 
Miss.—Moore vy. State, 138 Miss. 116,;P 1098. 
103 S 483. at 


Or.—State v. Lee, 120 Or. 643, 253 P 
533; State v. McDaniel, 115 Or. 187, 
251 P°965, 28% P3738. 


Va.—MecClannan v. Chaplain, 136 
Va. 1, 116 SE 495. 


[a] What is a reasonable law au- 100-106 
thorizing a search and seizure is ul- 
timately for judicial determination ee 
upon due consideration of the nature S 622; 
and extent of the evil designed to be 91 S 376 
remedied and the provisions of the {al 
law. Haile v. Gardner, 82 Fla. 355, 
91S 376. 


[b] Not a legislative question.— 


103 S 483. 


§§ 119-128. 


be unreasonable, 
valid, will 


21. Moore v. State, 138 Miss. 116, 
Slovanian Literary, 


Moore v. State, 138 Miss. 116, 41. 


Necessity of probable cause for: 
Issuance of search warrant see infra 


Search without warrant see infra §§ 


23. Ellis v. State, 92 Fla. 275, 109 
Haile v. Gardner, 82 Fla. 355, 


Whether police inspection of 
social clubs, authorized by ordinance, 
and therefore in- 
depend 
manner in which it is conducted and 


38. Youman v. Com., 189 Ky. 152, 
224 SW 860, 13 ALR 1303. 


etc., 39. “Possessions” see Possession 
2355 224 S07: 


40. “Effects” 19 C. J. p 1017. 


Cotton v. Com., 200 Ky. 349, 
254 SW 1061; Brent v. Com., 194 Ky. 
504, 240 SW 45 (declaring that it 
has not been decided whether ‘ef- 
fects” in the federal constitution and 
“possessions” in the state provision 
include like or different kinds of 
property, but that it may be said 
that they have the same essential 
meaning). 


42. ‘Kutner Goldstein Co. v. 
Fresno County Super. Ct., (Cal. A.) 
290 P 906. 


largely on the [a] It means personal property in 


Terr. v. Kataoka, 28 Hawaii 173. 


20. U. S.—Go-Bart Importing Co. 
Vaeas. see Ue S.5844,051 Set pes: 


Koma e eds so l4s9 (Per Vow Ue. Ss, i 
Cassia Us Sia ve -Vatune, 9292 shed: 
497; Agnello v. U. S., 290 Fed. 671 


[mod 296 U. S. 20, 46 SCt 4, 70 L. 
ed. 145 without objection to this 
proposition]; Lambert v. U. S., 282 
Fed. 413; U. S. v. Bateman, 278 Fed. 
231; Mason v. Rollins, 16 F. Cas. 
No. 9,252, 2 Biss. 99, 

Fla.—Ellis v. State, 92 Fla. 275, 
109 S 622; Haile v. Gardner, 82 Fla. 
390,91 5 3876. 

Hawaii.tTerr. v. Kataoka, 28 Ha- 
waii 173. 

Mich.—Peo. v. Case, 220 Mich. 379, 
190 NW 289, 27 ALR 686. 


Minn.—State v. Ryan, 156 Minn. 
186, 194 NW 396. 
Miss.—Moore v. State, 138 Miss. 


116, 103 S 483. 


Or.—State v. Lee, 120 Or. 6438, 253 
P 533. 


Va.—McClannan Vv. 
Va. 1, 116 SH 495. 


[a] All the circumstances must be 
looked into.—Terr. v. Kataoka, 28 Ha- 
waii 173. 

[b] Not affected by release of 
guilty person.—The fact that the ef- 
fect of according the right to a par- 
ticular person to be secure from un- 
reasonable searches and seizures may 


Chaplain, 136 


the purposes to be accomplished. 
Slovanian Literary, etce., Assoc. v. 
Portland, 111 Or. 335, 224 P 1098. 


Manner of execution see infra §§ 
161-164, 


24. Moore v. State, 138 Miss. 116, 
103 S 483. 


25. State v. Ryan, 156 Minn. 186, 
194 NW 396. 


What may be seized generally see 
infra §§ 74-76. 
26. Cross references: 


Equivalents of unreasonable searches 
and seizures see infra §§ 39-53. 


Intoxicating liquors as subjects of 
constitutional protection see Intox- 
icating Liquors §§ 360-398. 


Subjects of seizure under search war- 
rants see infra §§ 74-76. 


27. Peo. v. Jakira, 118 Misc. 303, 
193 NYS 306. 
28. Peo. v. Jakira, supra. 


29. Van Hook v. Helena, 170 Ark. 
1083, 282 SW 673." 


30. Jordon v. Com., 199 Ky. 331, 
250 SW 1004. 


31. See infra § 17. 
82. See infra § 18. 
33. See infra § 19. 
34 See infra § 21. 
35. See infra § 16, 


its general and accepted sense.— 
Kutner Goldstein Co. v. Fresno Coun- 
ty seen Super. Ct., (Cal. A.) 290 
12 ; 


43. Welch v. State, 154 Tenn. 60, 
289 SW 510. 


sae See infra text and notes 46- 
45. Streipe v. Hubbuch Bros, 
ete., 2383 Ky. 194, 25 SW (2d) 358: 


ee v. State, 154 Tenn. 60, 289 Sw 


46. Welch v. State, supra. 
47. Welch v. State, supra. 


{a] Reason for interpretation.— 
The word “houses” in the constitu- 
tion includes the curtilage, so the 


framers of the constitution must 
have intended the word “possessions” 
to have included more than the cur- 
tilage. Welch v. State, 154 Tenn. 
60, 289 SW 510. 


“Curtilage” see 17 C. J. p 437. 


48. Barnard vy. State, 155 Miss. 
390, 124 S 479. 


Mississippi construction including 
lands outside the curtilage within 
the protection of the guaranty see in- 
fra § 20 note 84. 


49. Brent v. Com., 194 Ky. 504, 240 
Sw 45. 

{a] Its proper application must be 
determined upon the particular facts 
and conditions then under considera- 
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fined to things intimately connected with the per- 


Sonia - 
Portable effects. 


[§ 17] 3. Person. 


and residenees.°§ 


es, papers, 


protected thereby.°*? 


The provisions also apply to 
baggage,°? and personal belongings.°? 


The constitutional provisions 
apply to a search of the person.°® But a post-mortem 
examination is not an unreasonable search and seiz- 
ure within the contemplation of the constitution.*4 


[§ 18] 4. Places of Habitation. 
under the various constitutions or bills of rights 
against unreasonable searches and seizures have also 
been held to apply to dwellings,®® houses,°® homes,°* 
One’s absence, with his wife, does 
not render the place searched any less his dwelling 
house,°®® nor does the fact that the title to the prem- 
ises is in his wife’s name make any difference in this 
connection.*® Under a provision securing “the hous- 
and possessions” from unreasonable 
searches and seizures, all of a person’s houses are 
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Person’s room 


The protection 


curtilage.*° 


ings within the 


[§ 19] 5. Curtilage and Appurtenances.*® 
protection of the Fourth Amendment unquestionably 
extends to the premises where the search is made 
and the thing seized,** and the guaranty in other 
constitutions has been so interpreted.°® 
terms “houses” and “possessions” found in the pro- 
visions of some constitutions are held to elude some 
land immediately adjacent to, and connected with, a 
residence;®® and likewise it is held that the similar 
terms “house,” “home,” or “premises” which are pro- 
tected by other constitutions include the surrounding 
The constitutional immunity therefore 
applies to the curtilage,’' or the immediate surround- 


[§§ 16-19 


against unreasonable searches and seizures.°®? 


| 
in an apartment house,°* or board- 


ing house,®* or in a tourist camp®® is likewise under 
the protection of the guaranties against unreasonable 
searches and seizures. 


The 


Thus the 


curtilage;72 and accordingly the 


protection of the provisions has been held to extend 


Rooming house is also a subject of the protection 


tion. Brent v. Com., 194 Ky. 504, 240 
SW 45. 

50. Streipe v. Hubbuch Bros., etc., 
233 Ky. 194, 25 SW (2d) 358; Cot- 
ton v. Com., 200 Ky. 349, 254 SW 
1061; Brent v. Com., 194. Ky. 504, 
240 SW 45. 

51. Ash v. Com., 193 Ky. 452, 236 


SW 1032; Youman v. Com., 189 Ky. 
152, 224 SW 860, 18 ALR 13038; State 
v. Caseade County Bighth Judicial 
Dist.-Ct., 70 Mont. 378, 225 P 1000. 


[a] “Possessions” includes bag- 
gage.—Ash v. Com., 193 Ky. 452, 236 
SW 10382. 


[b] A suit case is clearly within 
the protection of the constitutional 
provision, Peo. v. De Cesare, 220 
Mich. 417, 190 NW 302. 


52. State v. 
HWighth Judicial 
378, 225 P 1000. 


53. Ind.—Robinson vy. 
Ind. 144, 149 NE 891. 


Ky.—Jordon v. Com., 199 Ky. 331, 


County 
70 Mont. 


Cascade 
Dist a Ct, 


State, 197 


250 SW 1004; Lewis v. Com., 197 
Ky. 449, 247 SW 749; Youman v. 
Com, Uso Ky. 152, 224 Sw 860;) 13 
ALR 1308. 

Mont.—State v. Cascade County 
Kighth Judicial Dist. Ct., 70 Mont. 


378, 225 P 1000. 


Okl.—Sullivan v. State, 38 Okl. Cr. 
200, ‘259 P 654; Portlock v. State, 
38 Okl, Cr. 28, 258 P 1070. 


W. Va.—State v. Wills, 91 W. Va. 
659, 114 SE 261, 24 ALR 1398. 


54. Streipe v. Hubbuch Bros., etce., 
233 Ky. 194, 25 SW (2d) 358. 


Hoa oe Ve Windsly, 7 BY 2d) 
247; Van Hook v. Helena, 170 Ark. 
1088, 282 SW 678; Johnson vy. Com- 
stock, 14 Hun (N. Y.) 238; Peo. vy. 
Ball, 119 Mise. 772, 198 NYS 332. 


[a] Highest protection, under the 
constitution is enjoyed by the dwell- 
ing and premises. Gmeiner y. State, 
197 Ind. 438, 149 NE 728; Johnson 
VWaac@omstock ole Hun s@Nw oY.) 23/8; 
Peo. v. Ball, 119 Misc. 772, 198 NYS 
332. 

{b] Private dwelling.—U. S. v. 
Leach, 24 F. (2d) 965; Schnorenberg 
v. U. S., 23 BF. (2d) 38; Thompson 
Ve ics ae Ee (2G) abot en W.y IS. V7. 


Costanzo, 13 F. (2d) 259; Gjildrie v. 
State, 94 Fla. 134, 113 S 704. 


[c] Private dwellings are zealous- 
ly guarded from intrusion by offi- 
cers of the law by the. Fourth and 
Fifth Amendments. U. S. v. Leach, 
24 BF. (2d) 965. 


56. Russell v. Com., 232 Ky. 353, 
23 SW (2d) 546; Fleming v. Com., 
217 Ky. 169, 289 SW 212; Smith 
v. State, 33 Okl. Cr. 344, 244 P 52. 
See also infra § 21 note 93. 


[a] Dugout is a “house.’—A dug- 
out in a hillside, with three walis 
of dirt and one of man’s making, 
having an entry and exit, and a hole 
for smoke, is a house within the con- 


stitutional provision relating to 
searches and seizures, Morse Vv. 
Com., 


204 Ky. 672, 265 SW 37, 271 


SW 1105 

57. In re Oryell, 28 F. (2d) 639; 
Peo. v. Anderson, 3387 Ill. 310, 169 
NE 243; Jordon v. Com., 199 Ky. 
331, 250 SW 1004; Dibrell v. State, 
J6eOkIs Cre dit. 253 PV108: 

58. State v. Crump, 35 Wyo. 41, 
246 P 241. 

[a] Private residence.—Searcy v. 
State, 33 Okl. Cr, 421, 244 P 203. 

59. Marshall vy. Wheeler, 124 Me. 
324, 128 A 692. 

60. Marshall v. Wheeler, supra. 

61. Fleming v. Com., 217 Ky. 169, 


289 SW 212. 


[a] “Gittle house” three hundred 
yards away from the dwelling house 
is one of the ‘houses’ protected by 
the constitutional provision. Staf- 
ford v. Com., 212 Ky. 229, 278 Sw 
574. 


62. 
P 310. 


63. Peo. v. Stokes, 334 Ill. 
165 NE 611; State v. Buckley, 
Wash. 87, 258 P 1030. 


64. State v. Warfield, 184 Wis. 56, 
198 NW 854 (holding it to be his 
“home” within provision). 


65. Gorman vy. State, 107 Tex. Cr. 
250, 296 SW 533. 


66. “Appurtenance” 4 C. J. p 1466. 


67. Go-Bart Importing Co. v. U.. 
S., 2820. Sie44 bie SCt 158, cvomuu. 


Hess v. State, 84 Okl. 73, 202 


200, 
145 


constitutional provision 


ed. 374 [rev sub nom. U. S. v.: Gowen, 
40 F. (2d) 593]. But see U. S. v. 
McBride, 287 Fed. 214 [aff 284 Fed. 
416, and certiorari den 261 U. S. 614 
mem, 43 SCt 359 mem, 67 L., ed. 
827 mem] (which declares that in 
order to give effect to the ordinary 
meaning of the words used in the 
it must be 
held that there is no guaranty 
against the unreasonable search of 
one’s premises. Although this case 
was affirmed on appeal this particu- 
lar proposition was not referred to 
in the affirming opinion). 


68. See cases infra this note; 
infra notes 69, 70. 


[a] Premises other than dwell- 
ings have been held within the pro- 
tection of the guaranty. State v. 
Lee, 120 Or. 643,253 P 533. 


[b] The highest protection is ac- 
corded the premises and the dwell- 
ing.—Jordon v. Com., 199 Ky. 331, 
250 SW 1004; Johnson v. Comstock, 
149 Hun SGN YD 23S ser eo.s Vee balls 
119 Mise. 772, 198 NYS 332. 


69. Cotton v. Com., 200 Ky. 349, 
254 SW 1061. 


70. Ratzell v. 
340, 228 P 166. 


“Curtilage”’ 17 C. J. p 437. 


71. Temperani v. U. S.,, 
3865; McDaniel v. 


and 


State, 27 Okl. Cr. 


299 Fed. 
State, 41 Okl. Crs 
203, 270 P 1115; Russell wv. State, 
ot ORL Grey Ti) 256, 7) Pa 158s eeWwonkes 
v. State, 111 Tex. Cr. 288, 12 SW 
(2d) .582; Wolf v. State, 110 Tex. 
Cr. 124, 9 SW (2d) 350. 


[a] Limits to construction.— 
“Curtilage,’” protected against unrea- 
sonable searches and seizures, should 
not be restricted to prevent protec- 
tion of the home, nor expanded to 
make a refuge for criminals. Worth 
Ve etace,, hls Mex Crs 22)8 5, medi Qe iUVE 
(2a) 582. 


[b] Cabin, containing still in 
wooded swamp two hundred and 
thirty feet from accused’s dwelling, 
is not part of the home curtilage, 
protected against search and seizure. 
Dulek v. Un Sigel 6) Bae 2m. be 


Lands without the curtilage see in- 
fra § 520. 


72. Russell v. State, 
71, 256 P 758. 


3T Okl. Cr. 


CC cra — — sw 


For later cases, developments and changes in the law see. Annotations, same title and section number, 


ed a . Os “ itt 
. ’ 
f 


§§ 19-22] 


to a barn,*® cellar,’* a garage beneath a dwelling,”® 
hog lot,?° a garden and _pond within a few yards of 
the residence, “7 a shed,‘* and a smokehouse.‘® How- 
ever, the protection has been held not to extend to a 
garage which is disconnected from the dwelling,®°® or 
to a shed and vacant premises not connected with the 
owner’s home.*! 


Where premises are unoccupied, search of a barn 
does not invade the privacy of the home, and the 
constitutional protection does not extend to such 
premises. ®? 


{§ 20] 6. Lands without Curtilage. While, under 
a liberal construction of the “possessions” secured 
' by:the guaranty,®* it has been held that the lands 
owned or subject to the control of a person are pro- 
tected, including woodlands,** it seems that gener- 
ally the special protection accorded by constitution 

“SDersons, houses, papers, and effects” is not ex- 
tended to open fields,*® as the distinction between 
the latter and the house is as old as the common 
law;°° nor does it protect a roadway.®* Likewise, 
the words “home, house, or premises,” in other con- 
stitutions, do not include a place in an unfrequented 
ravine or pasture;** neither does the word “posses- 
sions,” found in similar provisions, include wild or 
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waste lands,®® or other unoccupied lands;®° nor 
does that term, or “houses,” or both of them, include 
woodlands located some distance from the resi- 
dence.”! However, woodlands in close proximity 
to a residence are protected by such provision.®? 


al We Buildings, Offices, and Places of Busi- 
ness. As the Fourth Amendment throws a mantle 
of protection around “houses” generally, not merely 
dwelling houses,°* under such provision, a person’s 
office or place of business is entitled to protection.®* 


Driveways. It has been held that the special pro- 
tection accorded by the Fourth Amendment does not 
extend to driveways on either side of a building ;°* 
and neither is an open space in the rear of a building 
under the special protection of the guaranty.®® 


[§ 22] 8. Instruments of Transportation. While 
the constitutional guaranty has been construed, prac- 
tically from the beginning, as recognizing a neces- 
sary difference between the search of a stationary 
structure and the search of a vehicle or boat because 
of the mobile character of the latter,®? nevertheless, 
an automobile is an “effect’®® and a “possession”? 
within those terms as they are used in the eonstitu- 
tional provisions, and hence it comes under the pro- 
tection of the guaranty.' 


73. Russell v. State, 
feet from residence). 


74. McDaniel v. State, 41 Okl. Cr. 


supra (fifty 


203, 270 P 1115 (cellar near home). 
75. Temperani v. U. S., 299 Fed. 
365. 
[a] Garage partly rented to oth- 


ers.—The protection will extend to a 
garage on the premises of his resi- 
dence and used by the owner per- 
sonally and in part rented to oth- 
ers. U.S. v. Slusser, 270 Fed. 818. 


76. Welch v. State, 154 Tenn. 60, 
289 SW 510 (hog lot in use in farm 
operation, inclosed and occupied by 
defendant, held within “possessions” 
in constitutional provision). 


77. Childers v. Com., 198 Ky. 848, 
250 SW 106. 


78. Marshall v. Wheeler, 124 Me. 
324, 128 A 692 (toilet shed connect- 
ed with house is part of such dwell- 
ing). 

79. Graves v. State, (Okl. Cr.) 283 
ie ay (smokehouse within the curti- 
age). 


BOLIC ayan ve Wis io, Ooo Caa) cang)s 
Earl v. U. S., 4 F. (2d) 532 (dwell- 
ing occupied by other tenants). 


[a] Not a “house.”—Such discon- 
nected garage, a detached building, 
occupied and used only for garage 
purposes, is not a “house,” within 
the protection of the constitutional 


amendment. FHEarl v. U. S., 4 F. (2d) 
532. 
Sia heyar Ve. Us usa cont (20) «598 


(shed and premises adjacent to de- 
fendant’s' saloon). 


62; Tritico v. Uz S:, 4 EF. (2d): 664: 


83. Possessions and effects gener- 
ally see supra § 16. 


84. Helton v. State, 136 Miss. .622, 
101 S 701; Falkner v. State, 134 
Miss. 253, 98 S 691. 


85. U. S.—Hester v. U. S., 265 U. 
S. 57, 44 SCt 445, 68 L. ed. 898; Stark 
Ve WSs 04 2ee (24) 946; Schnoren- 
Deneve User 2oLeh G20). 35s) INOLn! 
Nee Se Lotte (2d) 69> 


Mont.—State v. Arnold, 84 Mont. 
348, 275 P 757; State v. Ladue, 73 


Mont. 535, 237 P 495. 


Porto Rico.—U. S. v. Rivera, 13 
Porto Rico Fed. 410. 


Tex.—MecTyre v. State, 113 Tex. 
Cr. 31, 19 SW (2d) 49; Wolf v. State, 
110 Tex. Cr. 124, 9 SW (2d) 350. 


Wyo.—State v. George, 32 Wyo. 
223, 231 P-683. 


[a] Cave within open field is not 
protected by Fourth Amendment. 
Stark v. U. S., 44 F. (2d) 946. 


86. Hester-v. U. S., 265 U.S. 57, 
44 SCt 445, 68 L. ed. 898 [cit 4 Black- 
stone Comm. pp 223, 225, 226]; Stark 
v. U. S., 44 F. (2d) 946; Schnoren- 
berSyUa eS come ClO oes ICOth 
ee eile ON State v. 
Ladue, 73 Mont, 535, 237 P 495; State 

. George, 32 Wyo. 323, 202 683. 


[a] Not extending to woods, 
fields, or open spaces.—In its lim- 
itations, the immunity intended is 


analogous to that which applies to 
the curtilage of which the common 
law speaks, and does not render un- 
reasonable the search of woods, 
fields, ravines, or open spaces, not 
so connected with the place of busi- 
ness or dwelling, although owned by 
the same individual. McTyre_ v. 
State; 1i32"hex wiCr.o 3L; 
49; Wolf v. State, 110 Tex. Cr. 
9 SW (2d) 350. 


124, 


87. State v. Ladue, 73 Mont. 535, 
237 P 495. 

88. Ratzell v. State, 27 OkI. Cr. 
340, 228 P 166. 

[a] Such a place, not near an 


abode, where a seizure would not dis- 
turb the privacy of the home or the 
business or occupation of the sus- 
pected violator of the law, is not ‘a 
home, house, or premises.” Ratzell 
v. State, 27 Okl. Cr. 340, 228 P 166. 


89. Brent v. Com., 194 Ky. 504, 
240 SW 45; State v. Zugras, 306 Mo. 
492, 267 SW 804; Welch v. State, 154 
Tenn. 60, 289 SW 510. 


90. Welch y. State, supra. 
91. Simmons v. Com., 210 Ky. 33, 
275 SW 369; Cotton v. Com., 200 Ky. 


349, 254 SW 1061; Brent v. Com., 194 
Ky. 504, 240 SW 45. 


92. Mullins v. Com., 220 Ky. 656, 
295 SW 987. 
ie Un Ss Ve Di iCorvowrs ce Howson) 
94. U. S. v. Rabstein, 41 F. (2d) 
ak US Siva Div Corvow sie tascad) 
[a] Office or place of business is 


quite as immune as a kitchen or bed- 
aoe WEIS ve Di, (Corvio sil SCC) 


_(b] Barn in which one conducts 
his business, even though it be the 


illegal business of manufacturing 
liquor, is protected by the constitu- 
tional guaranty against unreasonable 


searches and seizures. U. 
COLM ON Site Gado 45 


[ec] Inocked interior room in a bot- 
tling plant is under the protection of 
the Fourth Amendment, even though 
officers, as part of the general public, 
had a right to be on the premises of 
the business. U. S. v. Rabstein, 41 
BY. (2a) 227. 


v. Di 


195. U.S. v. Rogato, 39 Bad) ate 
96. U.S. v. Rogato, supra. 
97. See infra § 84 note 21. 
98. State v. De Ford, 120 Or, 444, 
250 P 220. 


99. Houck v. State, 16 Oh. A. 209 
[aff 106 Oh. St. 195, 140° NE 112]. 


ly WS. Carroll veo Ueno oon Ue 
S. 132, 45 SCt 280, 69 L. ed. 543, 39 
ALR 790. 


Ala.—Tranum y. Stringer, 216 Ala. 
522, 113 S 541. 


eR SN v. Montgares, 336 Ill. 458, 
168 NE 30 


ieee 1 v. State, 
144, 149 NE 891. 


Mich.—Peo. v. Miller, 245 Mich. 115, 
222 NW 151. 


Mo.—State v. Pigg, 312 Mo. -212, 278 
SW 1030. 


Okl.—Strong v. State, 42 Okl. Cr. 
114, 274 P 8905 Ue v. State, 38 
Okl. Cr. 200, 256 P 65 


.Tex.—Tendia v. Aires Lit Tex. Cr, 
627, 18 SW (2d) 849. 


197 Ind. 
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[§ 23] 9. Contraband Articles in General.?» There 
is a wide distinction between the seizure of property 
lawfully within the possession of a person and the 
seizure of property held and used in violation of 
law.? Thus contraband articles,t and those things 
whicn under the law one has no right to possess,° 
for the purpose of issue or disposition,® are not em- 
braced in the protection of the constitutional guar- 
anty. Indeed, an individual in the possession of 
such goods is entitled to no protection whatsoever,‘ 
for such goods are not subject to ownership,® and 
may be forfeited® or destroyed.1° They are, there- 
fore, subject to search and seizure, although the 
search for them must be made in a constitutional 
manner,'! or in a manner that will not violate the 
constitutional rights of any person or premises.’” 
Among those articles the possession of which has 
been declared to be illegal per se, and the seizure of 
which is not within the constitutional guaranty, are 
“blackjacks,”!* counterfeit coin,‘* gambling de- 
vices,'® forged instruments,'® lottery tickets,” ob- 
scene literature,!® stolen property,/® and many other 
articles of like character.?° 


Statutory provisions for their seizure. Since the 
legislature may declare the possession of certain 


Wis.—Wilder v. Miller, 
136, 208 NW 865. 


2. Recovery of contraband proper- 


190 Wis. | 258, 71 NW 438. 
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9. See infra § 221. ; 20. 
10. See infra § 221. 


[§§ 23-24 


articles of property either absolutely or in particular 
places and under particular circumstances to be un- 
lawful because they would be injurious, dangerous, or 
noxious,2! statutes?? and ordinances?* which pro- 
vide for a proper search and seizure of articles which 
it is unlawful for a person to have in his possession 
have been held not to violate the guaranty. Thus 
statutes may authorize searches and seizures of cer- 
tain articles which, although treated as property 
and employed for lawful purposes, are considered 
harmful to the welfare of the community, where an 
attempt is made clandestinely to divert them to un- 
lawful purposes so that ordinary diligence cannot 
discover such an attempt,?* and searches and seizures 
may be made in special cases where that which is 
the subject of crime is supposed to be concealed and 
the public or complainant has an interest in it or its 
destruction.?> 


[§ 24] 10. Aliens and Suspected Enemies. The 
protection against unreasonable searches and sel- 
zures afforded by the Fourth Amendment is not 
limited in its application to citizens,?® for, as here- 
tofore seen, it applies to all persons within the ju- 
risdiction of the United States,?7 and hence it will 
apply to aliens residing within the United States,?*® 


19. Glennon v. Britton, supra. 


Boyds ve Ul Siz 116 “U.S. 606; 
6 SCt 524, 29 L. ed. 746. 


ty illegally seized see infra § 179. 


San Lb OVOr Ve Ue Ss snLG Us.) 616506 
SCt 524, 29 L.. ed. 746; Byrnes v. 
Richardson, 8 La. A. 633; Sioux Falls 
v. Walser, 45 S. D. 417, 187 NW 821 
{writ of error dism 263 U. S. 678 mem, 
44 SCt 35 mem, 86 L. ed. 502 mem]. 


[a] Search for, and seizure of, sto- 
len or forfeitable goods, or property, 
the possession of which is, in the cir- 
cumstances, unlawful, are totally dif- 
ferent from a search for, and seizure 
of, a man’s private books and papers. 
Com. v. Rubin, 82 Pa. Super. 315. 


4. Peo. vy. Defore, 213 App. Div. 
643, 211 NYS 134. 

{a] It has never been held that 
the seizure of contraband articles was 
unreasonable. Peo. v. Defore, 213 
App. Diy. 643, 211 NYS 134. 


5, SbOyde Vv. 7 Uc S.u 116 U.Ss 616916 
SCt 524, 29 L. ed. 746; U. S. v. Mc- 
Bride, 287 Fed. 214 [aff 284 Fed. 416, 
and certiorari den 261 U. S. 614 mem, 
43 SCt 359 mem, 67 L. ed. 827 mem]; 
Com. v.. Dana, 2, Metc. (Mass.) 329; 
Com. v. Rubin, 82, Pa. Super. 315. 


{a] Prchibited articles.—The pro- 
vision of the constitution of Pennsyl- 
vania which secures the citizen 
against unreasonable search and sei- 
zure therefore does not appty to prop- 
erty, the possession of which has 
been absolutely prohibited by the 
statute. Com. v. Rubin, 82 Pa. Super. 
315. 


{b] Begardless of whether search 
is rightful, the seizure of goods, the 
possession of which is forbidden by 
statute, violates no constitutional 
right of accused. Sioux Falls v. Wal- 
ser, 45 S. D. 417, 187 NW 821 [writ 
of error dism 263 U. S. 678 mem, 44 
SCt 35 mem, 68 L. ed. 502 mem]. 


65 eBoy Vani. IGE U LS,  6le irs 
SCt 524, 29 L. ed. 746. 


7. Peo. v. Defore, 
643, 211 NYS 134. 


8. Glennon v. Britton, 155 Ill. 232, 
40 NE 594; State v. Newman, 96 Wis. 


213 App. Div. 


11. U.S. v. McBride, 287 Fed. 214 
[aff 284 Fed. 416, and certiorari den 
261 U. S. 614 mem, 43 SCt 359 mem, 
67 L. ed. 827 mem] (where, after hold- 
ing that articles of contraband are 
seizable, it was declared that it is un- 
reasonable for an officer to enter and 
search for these things without a 
warrant); Ratzell v. State, 27 Okl. 
Crs 3405-228 FP, 216; 


[a] To illustrate, a bootlegger has 
no right to the possession of liquor as 
part of his effects, the right to such 
possession being in the state; but 
the state has not the right to invade 
the privacy of the person, house, or 
papers of the bootlegger to obtain 
that possession. Ratzell v. State, 27 
OR1..€r- 340, 228) Pe116. 


12. Person protected see supra § 
rie 


5 Premises protected see supra §§ 18— 
Ly 


13. Peo. v. Defore, 213 App. Div. 
643, 211 NYS 134. 


14. Boy devas eis ee Lo VU, sole: 
6 SCt 524, 29 L. ed. 746; Glennon v. 
Britton, 155 Ill. 232, 40 NE 594; Lang- 
don v. Peo., 133 Ill. 382, 24 NE 874. 


15.) Boyds ve Unis: 116) Un S. Ole. 6 
Sct 524, 29 L. ed. 746; Glennon v. 
Britton, 155 Ill. 232, 40 NI 594. 


16. Langdon v.. Peo., 133 Ill. 382, 
24 NE 874. 


[a] Constitutional right to be se- 
cure against unreasonable search- 
es and seizures is not violated by the 
seizure of a warrant of requisition 
based upon a forged certificate. 
Langdon v. Peo., 133 Ill. 382, 24 NE 
874. 


17. OY Ol Vener oseLo! Us. So. Ol on 6 
SOt 524, 29'> Lin ted 46255 Collins: ve 
Lean, 68 Cal. 284, 9 P 173; Glennon 
v. Britton, 155 Ill. 232, 40 NE 594; 
Com. v. Dana, 2 Metc. (Mass.) 329. 


18. Glennon vy. Britton, 155 Ill. 
232, 40 NE 594. 


Intoxicating liquors as illegal per 
se see Intoxicating Liquors § 397. 


2l. Fisher v..-MeGirr, 1 Gray 
(Mass.) 1, 61 AmD 881. 


Forfeiture and destruction see in- 
trang! 22, 


Particular articles see supra text 
and notes 13-20. 


22. Boyd \v.. U. 1S3 416 U.S. 616: 
6 SCt 524, 29 L. ed. 746; Glennon v. 


Britton, 155 Ill. 232, 40 NE 594; Lang-. 


don -v., Peo.,, 133100 382,24 Nd sii4s 
Com. v. Dana, 2 Mete. (Mass.) 329: 
are v. Newman, 96 Wis. 258, 71 NW 


23. State v. Newman, supra (an or- 
dinance providing that, on complaint 
on oath that gambling is being carried 
on ina building, a warrant shall be 
issued commanding an officer to enter 
such building, arrest all persons gam- 
bling, and seize all gambling devices, 
has been held not to violate the con- 
stitutional guaranty). 


24 Glennon v. Britton, 155 Ill. 232, 
Ne 494; Gray v. Kimball, 42 Me. 

25. Langdon v. Peo., 133 Ill. 382, 
24 NE 874. 


Forfeiture and destruction of goods 
see infra § 221. 


26. Coyler v. Skeffington, 265 Fed. 
17 [rev on other grounds sub nom. 
Skeffington v. Katzeff, 277 Fed. 129]. 


27. See supra § 6 note 41. 


28. Coyler v. Skeffington, 265 Fed. 
17 [rev on other grounds sub nom. 
Skeffington v. Katzeff, 277 Fed. 129]; 
Ex p. Jackson, 263 Fed. 110 [app dism 
267 Fed. 1022]; U.S. v. Wong Quong 
Wong, 94 Fed. 832. 


[a] Raids by soldiers, federal 
agents, and employers’ agents, with- 
out warrant or process, where they 
destroyed property, intimidated and 
searched persons and their effects, 
and seized papers and documents, vio- 
lated the search and seizure provision 
of the constitution against an alien 


For later cases, developments and changes in the law see Annotations, same title and section number. 


‘. 


§§ 24-30] 


and they may invoke its protection.2® Moreover, 
Spaniards residing in Porto Rico have the same 
rights, under the Fourth Amendment, as have Amer- 
icans.*° Likewise, the guaranty applies to one sus- 
pected of being an enemy spy in war time,*? for this 
constitutional provision is as necessary in war as in 
peace, and must be respected in both.* 


[§ 25] 11. Confidential Communications.** The 
Fourth Amendment protects confidential communi- 
cations between husband and wife.*# 


[§ 26] 12. Disorderly Houses.?® While it has 
been he!d that a public bawdyhouse is not one of the 
“houses” protected under the constitution,?® a stat- 
ute directing the seizure and retention of property 
alleged to be used as a bawdyhouse has been declared 
unconstitutional as violating the security of persons 
in their houses against unreasonable seizure.?? 


[§ 27] 13. Game.** Game in the possession, out 
of season, of a person may be protected by the con- 
stitutional immunity from unreasonable search and 
seizure.®® 


{[§ 28] 14. Mail and Mail Carriers.*° The con- 
stitutional guaranty extends to letters,41 and sealed 


packages subject to letter postage, in the mail wher- | 


SEARCHES AND SEIZURES 


[56 C.J.] 1167 


liver mail addressed to a private citizen, without re- 
gard to whether it is nonmailable, violates that 
guaranty.*? 


Mail carrier. It has been held in Canada that a 
detective who is a peace officer has the right to search 
a letter carrier, where he consents to such search, 
and there is reasonable and probable cause for is- 
suing the search warrant.‘ 


[§ 29] 15. Safe Deposit Boxes. An order author- 
izing the sheriff to open a safe deposit box rented 
to a debtor is not an unconstitutional or unwarranted 
search and seizure.*° But where, in a pending ac- 
tion, only certain stock certificates are identified, an 
order for the examination of certain boxes, without 
limitation to those certificates, is unauthorized,*® 
although with such a limitation on the search it 
would not be unconstitutional.47 


[§ 30] C. Methods and Means Protected or Pro- 
hibited**—1. Arrests—a. In General. The consti- 
tutional guaranty under consideration has no appli- 
cation to, and does not prevent, arrests in accord- 
ance with the course of the common law,?® nor does 
it apply to the incidental right®° of officers to search 
the prisoner after a lawful arrest and to seize such 


ever they may be.*? 


member of such society raided, and 


‘deportation proceeding against such 


alien, were unfair and invalid. Ex p. 
Jackson. 263 Fed. 110 [app dism 267 
Fed. 1022]. 


29... U._S. 
94 Fed. 832. 


30. U.S. v. Cerecedo, 6 Porto Rico 
Fed. 607 (under Treaty of Paris be- 
tween United States and Spain [30 
St atc L760) art £1). 


31. U.S. v. Premises, 246 Fed. 185. 
32. U.S. v. Premises, supra. 


33. “Confidential communications” 
12 C. J. p 420. 


As privileged see Witnesses [40 Cyc 
2352 et seq]. 


34 In re Jefferson, 96 Fed. 826. 


v. Wong Quong Wong, 


[a] Reason for rule—Of what 


avail is it to protect a man in his per- 
son, house, papers, and effects if the 
members of his family may be 
dragged before an inquisition and 
compelled on pain of incarceration in 
a common jail to divulge the confiden- 
tial communications a man made to 
his wife. The unreasonableness of 
such proceeding lies in its tendency 
to destroy marital confidence neces- 
sary to the marriage relation which 
the law holds sacred. In re Jeffer- 
son, 96 Fed. 826. 


35. Generaly see Disorderly Hous- 
es 18 C. J. p 1230 et seq. 


36. U.S. v. Ashworth, 7 Alaska 64. 
See State v. King, 4 N. J. Misc. 218, 
132 A 312 (seizure of liquor in a dis- 
orderly house not to be in any sense 
unreasonable in view of the charac- 
ter of the place, known before the 
raid). 

37. State v. McCray, 48 N. D. 625, 
186 NW 280, 22 ALR 530. 


[a] For reason that premises are 
not nuisances until adjudicated to be 
such. State v. McCray, 48 N. D. 625, 
186 NW 280, 22 ALR 530. 


38. Searches and seizures of game 
generally see Game § 28. 


39. Woods v. Perkins, 119 Me. 257, 
110 A 683 (carcass of moose pos- 
sessed out of season). See Manning. 


Furthermore, a refusal to de- 


v. Roberts, 179 Ky. 550, 200 SW 937 


(where, however, the search of a 
game bag was justified as incident 
of arrest). 


40. Searches and seizures cf mail 
in general see Post Office § 295. 


41. In re Jackson, 96 U. S. 727, 24 
L. ed. 877; Hoover v. McChesney, 81 
Fed. 472. 


42. In re Jackson, 96 U. S. 727, 24 
L. ed. 877. 


[a] Such mail matter can only be 
opened and examined under a war- 
rant issued upon oath or affirmation, 
particularly describing the thing to 
be seized, as is required when papers 
are subjected to search in one’s own 
household. In re Jackson, 96 U. S. 
727, 24 L. ed. 877. 


Necessity of valid warrant see in- 
fray STF. 


Z 43. Hoover v. McChesney, 81 Fed. 
72. 


[a] Such refusal to deliver, and 
instead returning to the sender, al- 
though done in pursuance of an exec- 
utive order of the postmaster-gener- 
al, on a determination by him that 
the person to whom such mail is ad- 
dressed is using the mails for unlaw- 
ful purposes, is a violation of the 
Fourth Amendment to the constitu- 
tion. Hoover v. McChesney, 81 Fed. 
472. 


44. Mayer v. Vaughan, 11 Que. Q. 
B. 340. 


45. Carples v. Cumberland Coal, 
etc., Co., 240 N. Y. 187, 148 NE 185, 
39 ALR 811. 


[a] There is no pertinent analogy 
between a man’s house, which is pro- 
tected by the constitution from inva- 
sion for the purpose of serving civil 
process, and a disconnected deposi- 
tory in which he has stored his prop- 
erty, such as a safe deposit box. Car- 
ples v. Cumberland Coal, etc., Co., 240 
N. Y. 187, 148 NE 185, 39 ALR 811. 


46. Gubin v. Los Angeles County 
Super. Ct., 104 Cal. A.-331, 286 P 471. 


[a] here is no right under the 
court’s general equity jurisdiction, or 
of the statute allowing the direction 


property as is connected with the crime charged,*1 


of a reference, to an order that an 
inventory be made of the contents 
of a safe deposit box of a defendant 
safe deposit company, used by other 
defendants, in view of the civil 
rights provision against unreasonable 
Searches and _ seizures. Sanford v. 
Richardson, 176 App. Div. 199, 161 
NYS 1026. 


Description of thing to be seized 
see infra § 154, 


47. Gubin v. Los Angeles County 
Super. Ct., 104 Cal. A. 331, 286 P 471. 


; otees of thing described see infra 
4, 


48. Generally see Arrest 5 C. J. p 
397 et seq. 


Searches and seizures withont war- 
Aes ee a to arrest see infra §§ 
0-106. 


49. U.S. v. Kaplan, 286 Fed. 963; 
U. S. v. Rembert, 284 Fed. 996; Ex 
p. Morrill, 35 Fed. 261. 


50. See Arrest § 74. 


51. U. S.—Peru v. U. S., 4 F. (2d) 
881; Sayers v. 'U. S.,-2 F. (2d) 146; 
Garske v. U. S., 1 F. (2d) 620. 


Ariz.—Argetakis v. State, 24 Ariz. 
599, 212 P- 372. 


Ill.— Peo. v. Hord, 329 Ill. 117, 160 
NE 135. 


Iowa.—State v. Hassan, 149 Iowa 
518, 128 NW 960. 


Okl.—Lollar v. State, (Cr.) 282 P 
180. 


Wyo.—Wiggin v. 
480, 206 P3738. 


[a] Reason for rule.—The Fourth 
Amendment is to be construed in con- 
formity with the principles of the 
common law, under which officers may 
arrest those committing crimes in 
their presence, or avert a crime in the 
process of commission by arrest, and 
may without a search warrant seize 
the instruments of the crime. Gar- 
ske v. U. S., 1 F. (2d) 620; Vachina 


State, 28 Wyo. 


‘vy. U. S., 283 Fed. 35. 


[b] Constitutional provision must 
be construed in the light of the im- 
memorial usages in connection with 
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or to search the place of the arrest for such arti- 
eles.°? Under such circumstances the immunity does 
not prohibit a search of the person of one lawfully 
arrested®* or his premises,°* or the vehicle in which 
he was riding.®® Neither does the guaranty extend 
to a seizure, after such arrest, of any articles,°® 
evidence,®* fruits of the crime,®® or instrumental- 
ities of its commission,®® whether they be found on 
the prisoner®® or on premises under his control,°+ 
providing they are directly connected with the crime 
charged.® 


[§ 31] b. Military Arrests and Searches.°? The 
Fourth Amendment to the federal constitution ap- 
plies to a military order authorizing arrests of civili- 
ans discouraging enlistments,°* although it will not 
prohibit a reasonable search and seizure made in 
the execution of a military order authorized by the 
constitution and laws.®° 


[§ 32] 2. Discovery.°® The inherent jurisdiction 
of courts to order the physical inspection of plaintiff 
in a personal injury suit is not destroyed by the 
constitutional limitation under consideration,®” nor 
was it designed to destroy the same inherent juris- 
diction of courts of original and general jurisdiction 


the rightful arrest of accused. Wig- 
gin v. State, 28 Wyo. 480, 206 P 373. 
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Ble) Wise Veweoller 43 so G20) oman 
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8 F. (2d) 251 [aff 275 


“ [§§ 30-36 


to order a defendant in a personal injury case to 
permit the inspection, measurement, and photograph- 
ing of ns plant by plaintiff, his counsel, and their 
experts. 


[§ 33] 3. Commitments for Contempt. The guar- 
anty has no application to commitments for contempt 
by any tribunal lawfully acting in a quasi-judicial 
capacity.°°® 


[§ 34] 4. Inspection of Railroad Equipment.’° 
The inspection of safety appliances of ears by in- 
spectors on the open track, if a search at all, is not 
one prohibited by the constitution.*+ 


[§ 35] 5. Interception of Prisoner’s Mail.72 The 
constitutional guaranty does not apply to the inter- 
ception of a prisoner’s mail by the jailor or warden,** 
nor will it prohibit the turning over of such a letter 
to the prosecuting attorney, for use against the con- 
vict, by the warden who had a right to peruse the 
convict’s mail.7* 


[§ 36] 6. Searchlight or Flashlight. The use of a 
searchlight or flashlight, being comparable to the use 
of a field glass,‘° is not prohibited by the constitu- 
tional guaranty.*® 


searches and seizures, as the person 
arrested was guilty of a crime and 
properly arrested. U.S. v. Kraus, 270 


2d) 503; Mar- 


3 ie tsb 
[c] This does not properly fall} 'O?_V- ; Z = 
within right of search and seizure at ae 192 Sepia ar ee Re 1]; | Fed. 578. 
all, but has always been a recognized Gants Grasse,’ 80 Pa. Super Ane [ce] Removing prisoner’s shoes, by 
incident of arrest. U. v. Kraus, Gorn wa aaSavein, SN). 1D Super. 286: force, after a lawful arrest, the shoes 


270 Fed. 578. 


[d] Where no search is required 
to discover a crime being committed 
in the officer’s presence, tHe constitu- 
tional inhibition is not involved. 
Brown v. State, 92 Tex. Cr. 147, 242 
SW 218. 


As exception to rule requiring 
search warrant see infra § 90. 


52. Agnello v. U. S., 269 U. S. 20, 
46 SCt 4, 70 L. ed. 145, 51 ALR 409. 


Search of place of arrest without 
search warrant as incident to arrest 
see infra § 93. 


SSeS Va Dl -COLrvo; oon. ¢ 
124; Marron v. U. S., 8 F. (2d) 
fafe 275 0. S. 192, 48 SCt 74,/72 1. 
ed: - 231); Garske v. 'U..5S., 1 F, (2d 
620; Youman v. Com., 189 Ky. 152, 
224 SW 860, 13 ALR 1303; Lollar v. 
State, (Okl. Cr.) 282 P 180; Wiggin 
v. State, 28 Wyo. 480, 206 ies Gey 


[a] Intoxicated person, searched 
after a lawful arrest, from whom 
whisky was taken, cannot claim im- 
munity from such proper search un- 
der the Fourth Amendment. U. S. 
v. Murphy, 264 Fed. 842. 


[b] Constitutional protection is 
subject to exception of the search of 
a prisoner after lawful arrest. You- 
man v. Com., 189 Ky. 152, 224 SW 
860, 18 ALR 1303. 


[ec] On arrest for misdemeanor, 
search of persons and of packages and 
bags carried in his automobile at the 
time does not violate one’s constitu- 
tional rights. Dafoff v. State, 198 Ind. 
701, 153 NE 398; Jameson v. State, 
196 Ind. 483, 149 NE 51; Haverstick 
v. State, 196 Ind. 145, 147 NE 625. 


64. U.S. v. Poller, 438 F. (2d) 911; 
Wess Dis Corvo; 375. (2a) 124; 
Com. v. Finch, 80 Pa. Super. 386. 


55. Dafoff v. State, 198 Ind. 
153 NE 399. 


56. Peru v. U. S., 


— 


701, 


4 F. (2d) 881. 


Wiggin v. State, 28 Wyo. 480, 206 P 
cole 


fa] Property seized in connection 
with lawful arrest and held as evi- 
dence of crime is not within the pro- 
tection of constitutional provisions as 
to search and seizure. Mattus v. U. 
S., LL (2d)? 503° 


58. Sayers v..U: S:.2 FE. (2d) 146; 


Com. v. Stubler, 84 Pa. Super. 32; 
Com. v. Grasse, 80 Pa. Super. 480; 
Com. v. Finch, 80 Pa. Super. 386. 
Wee U. S.—Sayers v. U. S., 2 F. (2d) 

6. 

Ariz.—Argetakis v. State, 24 Ariz. 
Ei, PPA Ee es 

Ky.—Youman v. Com., 189 Ky. 152, 
224 Sw 860, 13 ALR 1303. 

Okl.—Davis v. State, 30 Okl. Cr. 
61, 234 PB. 787. 

W. Va.—State v. Rudy, 98 W. Va. 


444, 127 SH 190; State v. Edwards, 51 
W. Va. 220, 41 SE 429, 59 LRA 465. 


[a] It does not prevent seizure of 
weapon or instrument that could en- 
able an escape. Youman v. Com.,, 189 
Ky. 152, 224 SW 860, 13 ALR 1303. 


60. U. S. v. Kraus, 270 Fed. 578; 
Garske v. U. S., 1 F. (2d) 620; Biggs 
v. State, (Ind.)-167 NE 129; Com: v. 
Stubler, 84 Pa. Super. 32; Com. v. 
Grasse, 80 Pa. Super. 480. 


[a] Evidence taken after arrest.— 
The Fourth Amendment has no refer- 
ence to evidence obtained from the 
person after a legal arrest in a prop- 
er case with or without a warrant. 
Garske v. U. S., 1 F. (2d) 620. 


{[b] Papers concealed on person.— 
Where a person arrested as he was 
leaving the premises of a wholesale 
liquor dealer was searched and found 
to have concealed on his person govy- 
ernment permits for the withdrawal 
of liquor, and invoices for liquor, such 
papers were not within the constitu- 
tional immunity against unlawful 


corresponding to footprints near the 
scene of the crime, did not violate the 
prisoner’s constitutional rights. Biggs 
v. State, (Ind.) 167 NE 129. 


61. Com. v. Stubler, 84 Pa. Super. 
32; Com. v. Grasse, 80 Pa. Super. 480; 
Com. v. Finch, 80 Pa. Super. 386; 
Burks v. State, Sh DexiCrsgnes 260 
SW 181. 


62. Com. v. Stubler, 84 Pa. Super. 
32; Com. v. Grasse, 80 Pa. Super. 480. 


63. Searching private house for 
deserter see Arrest § 66. 


64 Ex p. Field, 9 BY Cas) No. 476i- 
5 Blatchf. 63. 


65. Allen v. Colby, 47 N. H. 544. 
66. Generally see 18 C. J. p 1054 et 
seq. 


Production of books and papers as 
yiclaiion of guaranty see infra §§ 39-— 


67. State v. Anderson, 270 Mo. 533, 
194 SW 268, LRA1917E 833. 


68. State v. Anderson, supra. 

69. In re Dunn, 9 Mo. A. 255. 

70. Regulation of equipment in 
general see Railroads § 979 et seq. 

71. U.S. v. Western, etc., R. Co., 
297 Fed. 482. 

72. Convicts generally see Con- 
wicts Tete l I. poll 


Mail matter protected generally see 
supra § 28 


73. State v. Booker, 68 W. Va. 8, 69 
SE 295 
74. Saree Ver WUats:, 126 AUF SNES: 


40 SCt 50, 64 L. ed. 103 [reh den 251 
U. S. 380, 40 SCt 176, 64 L. ed. 317]. 


75. U.S. ve Lee; *2T45U MS 315594 
SCt 746, 71 L. ed. 1202. 


76. Ui Su v., Gee, -supras, Smith! ve 
U.S., 2 F. (2d) 715; Rowland v. Com., 
202 Ky. 92, 259 SW. 33; Smith v. 
State, 155 Tenn. 40, 290 SW 4. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


= 


~39] 


a. 
ae 


[§ 37] 7. Vaccination Order. An order by public 
school trustees excluding from schools pupils refus- 
ing to be vaccinated, unless successfully vaccinated, 
does not compel vaccination, hence it is not in vio- 
lation of the immunity from unreasonable searches 
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and seizures.’7 

[§ 38] 8. Wire Tapping. The “tapping” of tele- 
phone wires running from the home of accused to 
the chief office from “whieh a conspiracy was directed 
does not violate the guaranty.7® 


IV. EQUIVALENTS OF UNREASONABLE SEARCHES AND SEIZURES 


{[§ 39] A. Production of Books and Papers‘*—1. 
In General. A compulsory production of the private 
books and papers of a party, to be used against him 


_ or his property in a criminal or penal proceeding, or 


for a forfeiture, is the equivalent of an unreasonable 
search and seizure,*° and comes within the prohibi- 
tion of the constitutional guaranty;8! and although 
it has been declared that this is the sole inhibition 
against the compulsory production of books and pa- 
pers,®? it is also held that this prohibition extends 
to compulsory production of books and papers other 
than to those in and of the administration of the 
criminal law,** so that under the protection of such 
euaranty no person should be forced to surrender his 
private books and papers to another who does not 
claim to own’ or have any interest in them, except 


upon convineing proof that they contain evidence 
material to the rights in litigation of such person.®® 
However, the constitutional inhibition has no refer- 
ence to orderly and regularly preseribed proceedings 
for obtaining testimony in a civil case;8® and ac- 
cordingly it has no applieation to,’* and clearly does 
not interfere with,®* the power of courts to compel 
the production of documentary evidence, upon a trial 
in court through a subpena duces tecum,*® where 
the books and papers are shown to be material to 
the issue®® and are properly and sufficiently desig- 
nated.°1 The same rule applies to the compulsory 
production of books and papers upon the proper or- 
der of others who are lawfully authorized to demand 
them.°? The guaranty does not authorize a third 
party who has books and papers which may be rele- 


77. McSween v. Ft. Worth, 60 Tex. 
Civ. A. 270, 129 SW 206. 


78. Olmstead v. U.S., 277 U.S. 438, 
48 SCt 564, 72 L. ed. 944, 66 ALR 376. 


{a] Reason for rule.—There is no 
searching and seizing in the act, and 
although the Fourth Amendment pro- 
tects sealed mail matter, the analogy 
of such an application of the guar- 
anty to wire tapping fails. The wires 
are not part of one’s house any more 
than are the highways over which 
they are stretched. Olmstead v. U.S., 
277 U.S. 438, 48 SCt 564, 72 L. ed. 944° 
66 ALR 376. 


Mail matter protected see supra § 
28. 


79. Cross references: 


Compelling production of documents 
generally see Evidence §§ 1187-1202. 


Production of books and papers for 
discovery: 


aA statute see Discovery §§ 111- 
45. 


In equity see Discovery §§ 44-48. 


Self-incrimination by requiring pro- 
duction of books and papers see 
Criminal Law §§ 1097, 1108; Wit- 
nesses [40 Cye 2546]. 


SO bOvGLve Use. ull6 Un St 616.6 
SCt 524, 29 L. ed. 746. 


[a] Order for production of books 
and papers may constitute an unrea- 
sonable search and seizure. Hale v. 
Henkle, 201 U. S. 43, 26 SCt 370, 50 L. 
ed. 652. 


[b] “Of all the rights of a citizen, 
few are of greater importance or more 
essential to his peace and happiness 
than the right of personal security, 
and that involves the exemp- 
tion of his private affairs, books and 
papers from the inspection and scru- 
tiny of others.’”’ In re Pacific R. Com., 
32 Fed: 241, 250, 12 Sawy. 559 [quot 
Interstate Commerce Commn. _ Vv. 
Brimson, 154 U. S. 447, 479, 14 SCt 


(1125, 38 'L. ed. 1047]. 


[ec] “The leading case on the sub- 
ject of search and seizure is Boyd v. 
WS. 116 US. ile) 6SCt5245) 29) 
ed. 746.” So said in Carroll v. U. S., 
267 U. S. 132, 45 ph 280, 69 L. ed. 543, 
549, 39 ALR 79 


81. Boyd v. Sa wll6n U.S. Nel6 6 
[56 C. J.—74] 


SCt 524, 29 L. ed.1746. 


[a] It does not require actual en- 
try upon the premises and search for, 
and seizure of, papers to constitute 
an unreasonable search and seizure 
within the meaning of the constitu- 
tional prohibition; a compulsory pro- 
duction of books and papers may 
come within its spirit. Boyd v. U.5S., 
116 U. S. 616, 6 SCt 524, 29 L. ed. 746. 


Fithian y. Centanni, 159 La. 


82. 
831, 106 S 321 


{a] Sole inhibition against com- 
pulsory production of books and pa- 
pers is that which protects the citi- 
zen against an unreasonable search 
and seizure of his papers to be used 
against him in criminal proceedings. 
Fithian v. Centanni, 159 La. 831, 106 
S 321. 


838. Ehrich v. Root, 134 App. Div. 
432,119 NYS 395. And see cases infra 
this section. 


[a] Order for discovery to aid a 
party in obtaining satisfaction of his 
judgment would be an invasion of the 
judgment debtor’s personal right in 
violation of the right secured by the 
guaranty, such right extending to let- 
ters and sealed packages and pro- 
hibiting searches for property other 
than those to aid in the administra- 
tion of criminal law. Ehrich v. Root, 
134. App. Div. 432, 119 NYS 395. 


84.) xi p. Clarkes 126. Cals 235; 58 
P 546, 46 LRA 835, 77 AmSR 176; 
Kullman y. Solana County Super. Ct., 
15 Cal. WAS 276, 114 P5899. 


{a] This is not to be tolerated ex- 
cept when warranted by some law 
clearly not inconsistent with the con- 
stitutional provision. Ex p. Clarke, 
126 Cal. 235, 58 P 546, 46 LRA 835, 77 
AmSR 176. ° 


85. Relevancy and materiality see 
cases infra notes 94-98. 


86. Iowa Loan, etc., Co. vy. Polk 
County Dist. Ct., 149 Iowa 66, 127 NW 
1114; Finn v. Winneshiek Dist. Ct., 
145 Iowa 157, 123 NW_ 1066. 


87. Flint v. Stone Tracy Co., 220 
Wr Selo tol SCtss 425 bo) Leds 38.9) 
AnnCas1912B 1312; Iowa Loan, ete., 
Co. v. Polk County Dist. Ct., 149 Iowa 
66, 127 NW 1114. 


[a] Fourth Amendment does not 


prevent issuing of process to require 
the attendance and testimony of wit- 
nesses on the production of books and 
papers. Flint v. Stone Tracy Co., 220 
USS. 107, 31 SCt 342, 55) Le vedk 3389; 
AnnCas1912B 1312. 


[b] 
libel, requiring defendant therein to 
produce as evidence its circulation 
books, was not an unreasonable 
search and seizure in violation of the 
constitution. Dalton v. Calhoun 
County Dist. Ct., 164 Iowa 187, 145 
NW 498, AnnCas1916D 695. 


88. Hale v. Henkel, 201 U. S. 43, 
26 SCt_370, 50 L. ed.-652; In re Mo- 
hawk Overall Co., 210 N. Y. 474, 104 
NE 925 [writ of error dism 235 U. S. 
685, 35 SCt 202, 59 lL. ed. 424]. 


[a] Enforced production of letters 
and copies relevant and material to 
the issues on trial, and permission for 
the other party to inspect them, in no 
sense amounts to an unreasonable 
search, unless such letters are privi- 
leged communications. State v. Wood, 
316 Mo. 1022, 292 SW 1033. 


89. U. S.—Hale v. Henkel, 
S. 43, 26 SCt 370, 50 L. ed. 652. 


Colo.—Hykelboom v. Peo., 71 Colo. 
3818, 206 P 3888 (holding the constitu- 
tional provision to have no applica- 
tion “to ordinary cases” of such pro- 
duction under subpoena duces tecum). 


Mo.—State v. Standard Oil Co., 218 
Mo. 1, 116 SW 902 [aff 224 U. S. 270, 
ss 40.6, 56 L. ed. 760, AnnCas1913D 


201 U. 


N. Y.—In re Mohawk Overall Co., 
210 N. Y. 474, 104 NE 925 [writ of 
error dism 235 U. S. 685, 35 SCt 202, 
59 L. ed. 424]. 


Porto Rico.—Coan v. Antongiorgi, 
10 Porto Rico Fed. 438. 


Subpoena duces tecum generally see 
Witnesses [40 Cyc 2166-2170]. 

90. See cases infra notes 94-98. 

91. See cases infra notes 99-4. 

92. See cases infra this note. 


[a] Attorney-general’s subpoena 
duces tecum.—Documents produced 
by witnesses in response to a sub- 
poena ‘duces tecum issued by the at- 
torney-general under a statute au- 
thorizing him to issue a subpoena du- 


Order of court, in action for 


\ 
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vant to an inquiry to refuse to produce them.?* 


Relevancy and materiality. 


Description. 


ces tecum for any witness who could 
produce the documents desired are 
not obtained by search and seizure in 
violation of the constitutional guar- 
anty. State v. Smithmeyer, 110 Kan. 
172, 202 P 638. 


[b] Compulsory production of 
muniments of testimony under prop- 
er authority is not within the prohibi- 
tion of the guaranty. In re Dunn, 9 
Mo. A. 255 (declaring this rule to be 
long established). 


93. Cooley. ‘vi. Bergin, 27 FF. (2d) 
930; U.S. v. Mobile First Nat. Bank, 
295 Wed. 142 [aff 267 U. S. 576, 45 SCt 
231, 69 L. ed. 796]. 


{a] Fact that bank’s books con- 
tain entries of moneys of other par- 
ties, deposited by the. person whose 
deposits are to be investigated, ‘does 
not warrant the bank in refusing to 
produce the books on the ground that 
it would violate rights secured by the 
Fourth Amendment. Cooley v. Ber- 
ein, 27 F:-(2d)' 930. 


[b] Order to trustees for henefit of 
creditors to permit district attorney 
to examine books in the trustees’ pos- 
session for use in a criminal investi- 
gation against assignors does not 
invade the sanctity of a man’s home 
or the privacies of his life; nor are 
the trustees in such confidential rela- 
tionship to the assignors as to de- 
prive the district attorney of that 


right. Warner v. Gregory, (Wis.) 233 
NW 681. 

94. Mobile Gas Co. v. Patterson, 
288 Fed. 884; Shell Oil Co. v. Los An- 


geles County Super. Ct., (Cal. A.) 292 
P 531; Kullman v. Solana County Su- 
PersOt. 5 Cal, VAY 276. 104 Pb 89; 
Coan v. Antongiorgi, 10 Porto Rico 
Fed. 438. 


[a] It is not enough that party be- 
lieves or is advised that the papers 
contain materiaLevidence; facts must 
be shown to support it. Kullman v. 
Solana County Super. Ct., 15 Cal. A. 
276, 114 P 589. 


[b] Mere “fishing” device.—W here 
an affidavit for the inspection of the 
papers of another shows by its length 
that it is a mere “fishing” device it 
will be denied as being in direct vio- 
Jation of the constitutional immunity 
from unreasonable searches and sei- 
gures. Shell Oil Co. v. Los Angeles 
County Super. Ct., (Cal. A.) 292 P 531. 


[ec] To determine question of ma- 
toriality, the court may require evi- 
dence to be produced. Coan v. Anton- 
giorgi, 10 Porto Rico Fed. 438. 


95. Hale v. Henkel, 201 U.S. 43, 26 
SCt 370, 50 L. ed. 652 [aff 139 Fed. 
496]. 

96. Federal Trade Commn. vy. 


Smith, 34 F. (2d) 323. 


The power of a court 
to compel the production of private papers can only 
be exercised where a person has books containing 
evidence materia! to the issue before the court,?* and 
where the necessity for their production,” and the 
reasonableness of such action,?® is shown; and, un- 
til this foundation is laid, until their relevancy or 
character is specified, an order for their production 
im a case is a violation of the constitutional protec- 
tion of the one compelled to produce them.°* 
der limiting the examination of a party’s books to 
pertinent matters does not infringe the guaranty.°® 


As in the case of search warrants,®® 
the books and papers of which production is com- 


SEARCHES AND SEIZURES 


An or- | dicial one.® 


97. Mobile Gas Co. v. Patterson, 
288 Fed. 884; Hirshfeld v. Dana, 193 
Cal 42 220 eet ole 


[a] Order is unreasonable in call- 
ing for the production before the 
grand jury of all understandings, con- 
tracts, or correspondence between de- 
fendant corporation and six different 
companies, as well as all reports and 
accounts since the date of organiza- 
tion, and all letters received from 
more than a dozen different compa- 
nies, for such an order is far _ too 
Sweeping. Hale v. Henkel, 201 U. S. 
43, 26 SCt 370, 50 L. ed. 652 [aff 139 
Fed. 496]. 


98. Carden v. Ensminger, 329 Ill. 
612, 161 NE 137; Swedish-American 
Tel. Co. v. Fidelity, etc., Co., 208 Ill. 
562, 70 NE 768; Anti-Kalsomine Co. v. 


Kent Cir. Judge, 120 Mich. 250, 79 
NW 186. 
[a] There is no unreasonable 


search and seizure when a writ, suit- 
ably specific and properly limited in 
its scope, calls for the production of 
documents which, as against their 
lawful owner to whom the writ is di- 
rected, the party procuring its issu- 
ance is entitled to have produced. 
Wilson v..U. S., 221 U. S..361, 31 SCt 
538, 55 L. ed. 771, AnnCas1912D 558. 


99. Description of things to he 
searched and seized see infra §§ 145- 
154. 


1.  Walson.v..U."S;,.2214U. 8. 86134 
SCt 538, 55 L. ed. 771, AnnCas1912D 
558; Mobile Gas Co. v. Patterson, 288 
Fed. 884; Kullman v. Solana County 
Super Ct. Jb) Cale A. 276,114 PP 689: 
Ex p. Conrades, 112 Mo. A. 21, 85 SW 


150; Coan v. Antongiorgi, 10 Porto 
Rico Fed. 438. 
[a] Description of books and pa- 


pers to be produced held sufficiently 
specific. Consolidated Rendering Co. 
v. Vermont, 207 U. S. 541, 28 SCt 178, 
52 L. ed. 327 [aff 80 Vt. 55, 66 A 790, 
11 AnnCas1069]. 


2. Kullman v. Solana County Su- 
per Ct, Tb Calva e276) tid Bab ss. 


3. Wilson? UmSs221) Us Si 86 Si 
SCt 538, 55 L. ed. 771, AnnCas1912D 


558; Coan v. Antongiorgi, 10 Porto 
Rico Fed. 488. And see cases infra 
note 4. 


4. Hale v. Henkle, 
26 SCt 370, 50 L. ed. 652 [aff 139 Fed. 
496]; In re Hale, 1389 Fed. 496 [aff 
201 U. S. 48, 26 SCt 370, 50 L. ed. 652]; 
Carden v. Ensminger, 329 Ill. 612, 161 
NE 137, 58 ALR 1256. 


[a] General subpoena of this de- 
scription is equally indefensible as 
search warrant would be if couched in 
similar terms. Hale v. Henkle, 201 
U.S. 43, 26 SCt 370, 50 L. ed. 652 [aft 
139 Fed. 496]. 


201 U. S. 43, 


[§ 39 


pelled must be specifically described? so that they 
may be identified.2 A subpoena duces tecum may be 
of such broad and sweeping character as to come 
within the meaning of unreasonable searches and 
seizurés,*® as is an order throwing open all the ree- 
ords of a party, without any provision for protection 
against an investigation not covered by the order.* 


As judicial question. The question of whether the 
demand so exceeds the limits of proper investigation 
as to amount to unreasonable search is always a ju- 


Statutes and ordinances® authorizing the produe- 
tion of books and papers of persons for certain pur- 
poses have been held not unconstitutional as violat- 
ing the guaranty.’ 


[b] Such court order leaves to dis- 
cretion of attorneys opposing the par- 
ty to determine what they would or 
would not inspect, and what was or 
was not material to the issue, and 
violates his constitutional rights. 
Carden v. Ensminger, 329 Ill. 612, 161 
NE. 137, 58 ALR 1256. 


{c] Illustration of insufficient limi- 
tation.— An order requiring brokers 
to produce books showing all sales of 
stock of a particular corporation vio- 
lates the broker’s constitutional 
rights in proceedings against the es- 
tate of a customer. Carden v. Ens- 
minger, 329 Ill. 612, 161 NE 187. 


[d] Wheré none of papers was 
adequately described in an order re- 
quiring the production of a numerous 
array of papers before the grand jury 
by a corporation, and the object of 
the production was apparently to en- 
able the government to inspect and 
find evidence to induce the grand jury 
to indict the corporation, it is appre- 


hensive and violates the guaranty. - 


In re Hale, 139 Fed. 496 [aff 201 U. 
S. 48, 26 SCt 370, 50 L. ed. 652]. 


Production of books and papers he- 
tore grand jury generally see infra § 


5. .U. S. v. Invader Oil Corp., 5 F. 
(2d): 715. 


Reasonableness of search and sei- 
zure judicial question see supra § 14 
text and note 19 


6. Constitutionality of search and 
coraohe statutes generally see supra § 


Statutes requiring corporation 
base and papers sce infra § 40 note 


7. See cases infra this note. 


{a] Order of municipal assembly, 
made under ordinance, requiring the 
production before it of books of a cor- 
poration in aid of investigations of 
evasions of license taxes, does not 
violate the constitutional guaranty. 
A p. Conrades, 112 Mo. A. 21; 85 SW 


[b] Bocks of cotton buyers.— 
Statute providing that books of cot- 
ton buyers shall be open to public in- 
spection does not violate the consti- 
tutional guaranty because it is nei- 
ther a criminal proceeding nor an ac- 
tion to declare a forfeiture. Parks v. 
Laurens Cotton Mills, 75 S. C. 560, 
56 SE 234. 


[c] Books of express agents.— 
Statute making it an offense for any 
express agent to refuse examination 
of his books showing entries as to 
shipments of liquor does not violate 
the constitutional prohibition against 
unreasonable searches and seizures. if 


For later cases, developments and changes in the law see Annotations, same title and section number. 


ees 


~ 
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§§ 40-41] 


[$ 40] 2. Corporate Books and Papers—a. In 
General. While the rights of a corporation are to be 
protected from unreasonable searches and seizures of 
their books and papers,® still the right to inquire in- 
to the condition of a corporation exists,? as does the 
right, by subpmna duces tecum, to secure its books 
and papers,!® and, if necessary for the purpose of 
enforcing a law, there is the right to compel the 
production of all books, letters, and records without 


violating the Fourth Amendment.?! 


requiring 
papers,?? 


nity from unreasonable 


indeed the constitutional provision 
appliel at all. Hughes v. State, 67 
Tex. Cre 333; 149:SW 178! 


[ad] Books of taxpayers.—(1) 
Statute authorizing an order for the 
inspection of a person’s books, by the 
county assessor, to determine whether 
another has returned all of his prop- 
erty for taxation, is not in conflict with 
the constitutional guaranty. Wash- 
ington Nat. Bank vy. Daily, 166 Ind. 631, 
77 NE 53. (2) Statute giving county 
assessors the right to examine books 
and papers of taxpayers for the pur- 
pose of properly listing and assessing 
property and necessarily enjoining 
the duty to submit the books and pa- 
pers for such examination is not un- 
reasonable and does not violate the 
constitutional provision. Co-op. 
Bldg., etc., Assoc. v. State, 156 Ind. 
463, 60 NE 146. 


[e] Sale of securities shown by 
books and papers.—Statute authoriz- 
ing the attorney-general to require a 
person to appear, bringing books and 
papers relating to the sale of securi- 
ties and to be examined respecting 
fraudulent practices, while granting 
immunity to such person, does not 
violate his security under the guar- 
anty, and the fact that the law does 
not provide for licensing is immate- 
rial. Dunham vy. Ottinger, 127 Misc. 
683, 217 NYS 565. 


[f] Petition to perpetuate testi- 
mony.—Statute providing for a peti- 
tion to perpetuate testimony, requir- 
ing the petition to set forth “a gen- 
eral outline of the facts expected to 
be proved,’ when construed in the 
light of, and limited by, a constitu- 
tional. prohibition against unlawful 
search and seizure, is constitutional. 
Kutner Goldstein Co. v. Fresno Coun- 
ty Super. Ct., (Cal. A.) 290 P 906. 


Depositions generally see Deposi- 
tions 18 C. J. p 598 et 'seq. 


8. Silverthorne Lumber Co. v. U. 
S., 251 U. S. 385, 40 SCt 182, 64 L. ed. 
ouge 


{a] Where books and papers might 


have been produced by subpoena in the | 


first place, to compel them to be pro- 
duced under a subpeena after they had 
been illegally seized and later re- 
turned would violate a corporation’s 
rights under the Fourth Amendment. 
Silverthorne Lumber Co. v. U.S., 251 
U. S. 385, 40 SCt 182, 64 L. ed. 319. 


9. U. S.—Standard Home Co. v. 
Davis, 217 Fed. 904. 

Ill.— Swedish-American Tel. Co. v. 
Fidelity, etc., Co., 208 Ill. 562, 70 NE 
768. 


Mo.—State v. Wood, 316 Mo. 1032, 
292 SW 1083. 


corporations to produce their books and 
or to submit to an examination of their 
books and papers for certain purposes,!? have been 
held not to be violative of the constitutional immu- 
searches 
Therefore, despite the guaranty, a corporation may 
be compelled to produce its books and papers even 
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Henee, statutes 


and seizures. 


S. D.—McGeary v. Brown, 23 S. D. 
503; 122) INW. 605: 


Wis.—Horlick’s Malted Milk Co. v. 
ee Co., 155 Wis. 201, 144 NW 


[a] Enforcement of order against 
defendant telephone company, requir- 
ing it to produce its books for in- 
spection by party plaintiff, is no un- 
reasonable search and seizure, where 
the books were left in the company’s 
possession with permission to its op- 
ponent to inspect, and where such 
company by contract with plaintiff 
had agreed to allow inspection of its 
books by them. Swedish-American 
Tel. Co. v. Fidelity, etc., Co., 208 Ill. 
562, 70 NE 768. 


{[b] Letters between defendant cor- 
poration and plaintiff’s former em- 
ployer corporation affecting the cause 
of plaintiff’s discharge, being mate- 
rial and relevant to the litigation, 
may be ordered produced with the 
right given to plaintiff to inspect 
them without constituting an unrea- 
sonable search under the constitution- 
al immunity. State v. Wood, 316 Mo. 
1032, 292 SW 1033. 


[ec] Order to disclose reports of 
corporation’s agents.—In an action to 
restrain defendant corporation from 
selling merchandise, falsely repre- 
senting it to be manufactured by 
plaintiff, an order on preliminary ex- 
amination, requiring plaintiff's officer 
to disclose the reports of its em- 
ployees and agents respecting substi- 
tution of goods, does not transgress 
the inhibition against unreasonable 
searches and seizures. The evidence 
was relevant and the order imposed 
no unreasonable burden on plaintiff. 
Horlick’s Malted Milk Co. v. A. Spie- 
gel Co., 155 Wis. 201, 144 NW 272. 


{d] Court order for examination 
of corporation’s books to equitable 
owner of one third of its preferred 
stock to enable her to determine her 
interest, where she was equitably en- 
titled to such examination, does not 
violate the guaranty. McGeary v. 
Brown, 23 S. D. 573, 122 NW 605. 


10. Thompson v. U. S., 10 F. (2d) 
781 [certiorari den 270 U. S. 654, 46 
SCt 352,70 LE. ed. 7821. 


11. Standard Home Co. v. Davis, 
217 Fed. 904. 


12. In re Consolidated Rendering 
Co., 207 U. S. 541, 28 SCt 178, 52 L. ed. 


1327 [aff 80 Vt. 55,,66 A 790] (an or- 


der issued under Vt. L. [1906] No. 75 
p 79, directing a corporation to pro- 
duce before a court, grand jury, 
tribunal, or commission certain books 
and papers); Hammond Packing Co. 
v. State, 81 Ark. 519, 100 SW 407, 1199, 
126 AmSR 1047 [aff 212 U. S. 322, 29 
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though they tend to incriminate an officer thereof ;** 
and the protection of the immunity cannot be in- 
voked ordinarily to justify the refusal of an officer 
to produce its books and papers in obedience to a 
subpena duces tecum in an action against the cor- 
poration to recover a statutory penalty.1® 
a copartnership, illegally masquerading as a corpo- 
ration, is, before the discovery of its status, com- 
pelled by a subpoena duces, tecum to produce its books 
and papers, such production is no violation of the 
Fourth Amendment.?® 


[§ 41] b. Corporate Officers. 
a corporation is protected against the compulsory 
production of his private books and papers,’ the 
books and papers of a corporation are not those of 
the individual defendant officer in which he is “se- 
cure” by the guaranty.1® 


Where 


While an officer of 


He is, therefore, not sub- 


SCt 370, 33 L. ed. 580, 15 AnnCas 645] 
(Anti-Trust Act [1905] §§ 8, 9 pv 9, 
10, authorizing an order for the pro- 
duction of books and pavers, and pro- 
duction of officers and agents of a 
foreign corporation as witnesses in an 
action pending against such corpora- 
tion for penalties for violating the 
Anti-Trust Act). 


13. Flint v. Stone Tracy Co., 220 
WT S107, SlisCt 38420 bau leeodaesson 
AnnCas1912B 1312 (Act [1909] § 38 
“The Corporation Tax Law” [36 St. 
ec 112], making the returns for the 
assessment of the excise imposed on 
the doing of business in a corporate 
or quasi-corporate capacity public 
documents, open to inspection as such 
under certain reservations). 


14, Linn v. U. S., 251 Fed. 476, 163 
CCA 470. 
[a] While private person is privi- 


leged from producing his books in a 
prosecution against himself, a corpo- 
ration is not privileged from produc- 
ing its papers and books, even though 
they incriminate the officer who pro- 
duces them. Linn v. U. S., 251 Fed. 
476, 163 CCA 470 (the lack of protec- 
tion given a corporation in this case 
is criticized in Silverthorne Lumber 
CoP ve! ULYS3 251! USNS e885. 40) See 
182, 64 L. ed. 319, which is not, how- 
ever, on identical facts). See also 
supra note &. 


15. American Lith. Co. v. Werck- 
meister, 221 U. S. 603, 31 SCt 676. 55 
od 873 [aff 165 Fed. 426, 91 CCA 


16. Thompson v. U. S., 10 F. (2d) 
781 [certiorari den 270 U. S. 654, 46 
SCt 352, 70 L. ed. 782]. 


17. Wilson v. U. S., 221 U. S. 362, 
alge 538, 55 L. ed. 771, AnnCas1912D 
558. 


18. U.S. v. Cooper, 288 Fed. 604. 


[a] As corporation, the. true own- 
er, may lawfully be compelled to pro- 
duce its books and papers, hence an 
officer, although his guilt of an of- 
fense is under investigation, can be 
compelled to produce them, and he is 
not thereby being made to produce 
his private papers. Wheeler v. U. S., 
226 U. S. 478, 83 SCt 158, 57 L. ed. 
309. 

[b] When, as agent of corpora- 
tion, one makes entries on its books, 
and those books are in the actual and 
legal possession and control of an- 
other officer of the corporation, or of 
the corporation itself, such officer 
may be compelled to produce them, in 
a proper case, under a subpoena duces 
tecum, and such compulsion does not 
amount to an unjustifiable or unrea- 
sonable search and seizure. In re 
Moser, 188 Mich. 302, 101 NW 588 


. 
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jected to the equivalent of an unreasonable search 
and seizure by the diversion of corporate documents 
lawfully obtained for revenue purposes to use in a 
criminal prosecution against him.1? The fact that 
the corporation has ceased to exist does not change 
the essential character of its books and papers or 
make them any more privileged in this regard;?° 
nor is an officer’s protection under the guaranty in- 
vaded where such corporate books were returned to 
him with the opportunity to remove his private pa- 
pers, and he is thereafter compelled to produce 
them.?+ 


[§ 42] 3. Before Grand Jury. The rules hereto- 
fore stated?? apply to the compulsory production of 
books and papers before a grand jury.?* Hence, such 
an enforced production of a corporation’s books and 
records, when the order is reasonable, does not vio- 
late the constitutional protection from unreasonable 
searches and seizures of a corporation,** as in cases 
where such corporation is being investigated for an 
alleged violation of the Anti-Trust Act,?® or where 
the grand jury is investigating alleged criminal con- 
duct of the corporation’s officers, directors, or stock- 
holders.2 And the same rule will apply where the 
investigation is of the criminal conduct of former 
officers of a dissolved corporation,?’ for although a 


fiquot Boyde vs Win SiO Ws (S36 L616 [da] 


SCt 524, 29 L. ed. 746]. 
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Proceedings under state penal 
law, compelling the production of the 


[8§ 41-44 


corporation is defunct, its books remain subject to 
inspection and. examination by competent authority; 
thus a demand on a former stockholder, who has 
possession and claims title to such records, to pro- 
duce them before the grand jury, does not constitute 
an unreasonable search and seizure.?® Similarly, a 
subpena requiring the production of books and pa- 
pers of an unincorporated association, issued to aid 
the investigation of its violations of the Anti-Trust 
Act, does not violate the guaranty, if the order is 
reasonable.2® The same rules are applied to grand 
jury investigations of persons in control of an or- 
ganization of syndicates for violations of the postal 
laws.?° However, a corporation is entitled to im- 
munity when the requirement is unreasonable.*? 


[§ 43] 4. Before Legislative Committee. A com- 
mittee appointed by the general assembly of a state 
to examine the books of a state officer, in acting un- 
der such authority, does not contravene the provi- 
sions of the federal and state constitutions against 
unreasonable searches and seizures.*? 


[§ 44] 5. Before Federal Trade Commission. The 
Federal Trade Commission, in the exercise of its 
visitorial powers over private corporations, must 
keep within the restrictions of the Fourth Amend- 
ment of the federal constitution;** there must ap- 


BF. (2d) 715. 
[a] Where post-office inspectors 


19. U. S. v. Cooper, 288 Fed. 604. 


20. Wheeler v. U. S., 226 U.S. 478, 
33 SCt 158, 57 L. ed. 309. 


21. Linn v. U. S., 251 Fed. 476, 163 
CCA 470. 


[a] Zllustration.—Where corporate 
books produced before the grand jury 
were returned to defendant presi- 
dent’s counsel, with the opportunity 
to remove his private papers, a sub- 
poena ‘duces tecum to produce the 
books in court does not involve the 
constitutional guaranty, because if 
they were unlawfully taken from him, 
they were returned to him on demand. 
Eee vy. U. S., 261. Fed. 476, 163 CCA 

70. 
22. See §§ 39-41. 
23. See cases infra this section. 


24. Wheeler v. U. S., 226 U. S. 478, 
33 SCt 158, 57 L. ed. 309; Consolidated 
Rendering Co. v. Vermont. 207 U. S. 
541, 28 SCt 178, 52 L. ed. 327 [aff 80 
Vt. 55, 66 A 790, 11 AnnCas 1069]; 
Hale v. Henkel, 201 U. S. 43, 26 SCt 
370, 50 L. ed. 652 [aff 139 Fed. 496]; 
Santa Fé Pac. R. Co. v. Davidson, 149 
Fed. 603. 


[a] Subpoena duces tecum, direct- 
ed to officer of railroad corporation, 
requiring him to appear before a fed- 
eral grand jury and produce certain 
records -of the railroad company re- 
lating to freight claims, is not an un- 
reasonable requirement. Santa Fé 
Pac, R. Co. v. Davidson, 149 Fed. 603. 


[b] Requirements of subpoena held 
reasonable.—Santa Fé Pac. R. Co. v. 
Davidson, 149 Fed. 603. 


[ec] Production of records of dis- 
solved corporation.—Former officers 
of a dissolved corporation are not 
subject to an unreasonable search and 
seizure by compulsory production be- 
fore a grand jury investigating their 
alleged criminal conduct of books and 
papers of the corporation in their pos- 
session. Wheeler v. U. S., 226 U. S. 


books and papers of a corporation be- 
fore the grand jury relating to busi- 
ness done over a period of almost 
three years, such papers to be used 
relative to a complaint pending, and 
then and there to be investigated by 
the grand jury, where the notice gave 
in detail the dates and amounts of 
checks and vouchers required to be 
produced, did not constitute an unrea- 
sonable search and seizure. Consoli- 
dated Rendering Co. v. Vermont, 207 
U. S. 541, 28 SCt 178, 52 L. ed. 327 [aff 
80 Vt. 55, 66 A 790, 11 AnnCas 10691. 


25. Hale v. Henkel, 201 U.S. 43, 26 
SCt 370, 50 L. ed. 652 [aff 139 Fed. 
496]. 


[a] Refusal of officer to produce 
books and papers of a corporation be- 
fore a grand jury, which is investi- 
gating its alleged violation of the 
Anti-Trust Act, in obedience to a sub- 
peena duces tecum, cannot be justified 
by the claiming of the constitutional 
immunity of the corporation from un- 
reasonable searches and _ seizures. 
Hale v. Henkel, 201 U. S. 48, 26 SCt 
870, 50 L. ed. 652 [aff 139 Fed. 496]. 


lst “\WNAUISKONO Noe LUG Sion Win Se ROLE 
31 SCt 538, 55 L. ed. 771, AnnCas1912D 
558. 


27. Wheeler v. U. S.,,226 U. S. 478, 
33 SCt 158, 57 L. ed. 309. 


238.) Grant vy. U.S) 220 Wn sen (4y) 30 
Sct 190, 57 L. ed. 423 [aff 198 Fed. 
708]. 

29. 


Browne via Usesnee non Somig4y 
48 SCt 288, 72 Leed::500; | 


[a] Subpoena duces tecum, requir- 
ing unincorporated association of fur- 
niture manufacturers to produce all 
correspondence concerning eighteen 
related matters during a period of 
more than three years, is not so 
sweeping an investigation as to con- 
stitute an unreasonable search and 
seizure. Brown v. U. S., 276 U. S. 
134, 48 SCt 288, 72 L. ed. 500. 


30. U. S: v. Invader Oil Corp., 5 


had made reports that persons in con- 
trol of certain organizations were 
probably violating the postal laws by 
reason of fraudulent practices, the 
government, having elected to bring 
such prosecutions as the evidence to 
be developed might warrant in a cer- 
tain district, could cause the clerk of 
the court of such district to issue 
subpoenas duces tecum, requiring such 
persons to appear before the grand ju- 
ry and produce their records, although 
the grand jury had not entered on the 
investigation of specific charge, such 
subpcenas not constituting a violation 
of Const. Amends. 4, 5. U.S. v. In- 
vader Oil Corp., 5 F. (2d) 715. 


31. Hale v. Henkel, 201 U. S. 48, 
AYERS 370, 50 L. ed. 652 [aff 139 Fed. 


[a] Not broad enough to constitute 
unreasonable search.—A subpoena 
duces tecum, isSued by a grand jury 
investigating violations of a statute 
prohibiting unreasonable charges for 
necessaries to an officer of a corpora- 
tion, requiring him to produce all in- 
voices received by the corporation 
covering shipments of shoes of all 
grades and kinds to such corporation 
Since almost a year previous, includ- 
ing all books of account and invoices 
covering stocks of shoes now on hand 
is not so broad and general as to 
amount to an unreasonable search and 
Seizure, in violation of the Fourth 
Amendment to the constitution. U.S. 
v. Watson, 266 Fed. 736. 


Description of books and papers see 
supra § 39 text and notes 99-4. 


Materiality of books and papers see 
supra § 39 text and notes 94-98. 


82. State v. Farnum, 73 S. C. 165, 
53 SE 83. 
33. Federal Trade Commn. v. Bal- 


timore Grain Co., 284 Fed. 886 [aff 267 
U. S. 586, 45 SCt 461, 69 L. ed. 800]; 
Federal Trade Commn. vy. P. Lorillard 
Co., 283 Fed. 999 [aff 246 U. S. 298, 44 
SCt 336, 68 L. ed. 696, 32 ALR 786]. 


478, ‘338 SCt 158, 57 L. ed. 309. 
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For later cases, developments and changes in the law see Annotations, same title and section number. 
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pear to be some reasonable cause for such an in- 
vestigation, such as a definite complaint charging 
a specific wrong and thus presenting an inquiry 
which would have readily ascertainable limits,*? and 
hence the Commission has no power to compel com- 
panies to produce all of their books and papers rele- 
vant or irrelevant,®® including those relating to 
intra-state business, in order to disclose the possible 
existence of law violations;®® nor will the constitu- 
tional guaranty permit the commission, in a general 
investigation of a branch of trade, to examine the 
‘books and papers of nonpublic service corporations 
engaged in interstate commerce.** 


[§ 45] 6. Before Interstate Commerce Commis- 
sion. The compulsory production of documentary 
evidence in a proceeding before the Interstate Com- 
merce Commission on a complaint alleging violations 
by railroad companies of the Interstate Commerce 
Act®® does not infringe the provision against such 
unreasonable searches and seizures;*® nor is the 
constitutional protection denied by an order of the 
commission requiring an officer of a carrier to make 
monthly reports under oath as to excess services 
rendered by employees, and explanations thereof,*° 
or, where no excess service has been rendered, to 
make a separate oath to that effect.*1 


[§ 46] 7. Before Public Utility Commissions.*? 
The proper inspection of the books, papers, accounts, 
records, property, and memoranda of a domestic 
publie utility corporation by the state public utilities 


{aj Congress could not grant, ‘and 
did not intend to grant, to the com- 
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American Tobacco Co., 264 U. S. 298, 


[56 C.J.] 1173 


_ commission, acting under a statute so authorizing, 
' is not an unreasonable search and seizure;** but an 
' unwarranted interference with the business of such 
, a utility by inspection and examination by the com- 
mission will not be compelled.** 


It is clear that re- 
quiring a public service corporation to submit its 


, stock books for examination for the determination of 


its valuation is no invasion of this guaranty.*® But 
a reéxamination of the books and papers of a public 


' service corporation for the purpose of a revaluation 
, a few months after a thorough examination by the 


commission for the valuation of the property is an 
unreasonable search and seizure,*® although future 
examinations, when changes occur in the company’s 


_ property, are permissible.*? 


[§ 47] 8. Before Cabinet Officer. A demand by 


_ the secretary of agriculture under statute*® for ac- 


cess and the right to copy books of account and rec- 
ords of a packing company relating to any business 


' referred to in such statute, without other limitation 
, and without process of law in some pending proceed- 


ing, constitutes an unreasonable search and seizure 


in contravention of the Fourth Amendment.*? 


[§ 48] 9. In Revenue Cases. The guaranty was 
not intended to prevent the ordinary procedure of 


| requiring tax returns to be made, often under oath.°° 


Likewise, the examination of the books of a person 


' by an assessor of internal revenue, under statute,*! 


is not an infringement of the Fourth Amendment.°? 
But in Porto Rico it has been held to be a violation 


42. Production of books and papers 


sthe whole. 


mission, an unlimited power of inqui- 
sition or an unlimited right of access 
to books and papers of private, par- 
ties, not engaged in any public serv- 
ice or of search without basis of some 
facts tending to establish a charge of 
wrongdoing. Federal Trade Commn. 
v. P. Lorillard Co., 283 Fed. 999 [aff 
264 U. S. 298, 44 SCt 336, 68 L. ed. 696, 
32 ALR 786]. 


[b] Reasonableness of demand 
must be shown before a company, be- 
ing under the protection of the Fourth 
Amendment, need produce its books 
and papers for scrutiny. In the ab- 
sence of a well founded basis, the 
commission may not say to a suspect- 
ed corporation: “Stand and deliver 
the possible evidences of the crime of 
which you are suspected.” Federal 
Trade Commn. v. Smith, 34 F. (2d) 
323. 


34. Federal Trade Commn. v. P. 
Lorillard Co., 283 Fed. 999 [aff 246 U. 
S. 298, 44 SCt 336, 68 L. ed. 696, 32 
ALR 786}. 


35. Relevancy and materiality of 
books and papers see supra § 39 text 
and notes 94-98. 


36. Federal Trade Commn. v. 
American Tobacco Co., 264 U. S. 298, 
44 SCt 336, 68 L. ed. 696, 32 ALR 786 
[aff 283 Fed. 999]. 


[a] Reason for rule.—The mere 
fact of carrying on commerce not con- 
fined within state lines, and of being 
organized as a corporation, do not 
make men’s affairs public, as those of 
a railroad company now may be. Fed- 
eral Trade Commn. v. American To- 
bacco Co., 264 U. S. 298, 44 SCt 336, 
68 L. ed. 696, 32 ALR 786 [aff 283 Fed. 
999] < 

[b] Possibility that some of pa- 
pers may be relevant to the investiga- 
tion does not warrant a demand for 
Federal Trade Commn. v. 


44 SCt 336, 68 L. ed. 696, 32 ALR 786. 


[ce] Question is different one where 
the state granting the charter gives 
the commission power to inspect. 
Federal Trade Commn, v. American 
Tobacco Co., 264 U. S. 298, 44 SCt 336, 
68 L. ed. 696, 32 ALR 786. 


37. Federal Trade Commn. v. Bal- 
timore Grain Co., 284 Fed. 886 [aff 
267 U. S. 586, 45 SCt 461, 69 L. ed. 
800] (the investigation not being di- 
rected against this or any particular 
corporation). 


{al If statute gives such author- 
ity, it goes beyond any power which 
congress can confer, in this way, at 
least. Federal Trade Commun. v. Bal- 
timore Grain Co., 284 Fed. 886 [aff 
500] WU. S27 586;. 45, SCt 461,469 Li. (ed: 
800]. 


38. 24 U. S. St. at L. p 3879 c 104 
[U. S. Comp,-St. (1901) p 3154]. 


39. Interstate Commerce Commn. 
v. Baird, 194 U. S. 25, 24 SCt 563, 48 
L. ed. 860 [rev 123 Fed. 969]. 


[a] Compelling production of con- 
tracts between coal companies and 
railroad companies for the purchase 
of collieries, the contracts being rele- 
vant evidence as to the manner in 
which rates were fixed, is no violation 
of the Fourth Amendment. Inter- 
state Commerce Commn. v. Baird, 194 
U.S. 25, 24 SCt 568, 48 L. ed. 860 [rev 
123 Fed. 969]. 


40. Baltimore, etc., R. Co. v. Inter- 
state Commerce Commn., 221 U.S. 612, 
81 SCt 621, 55 L. ed. 878. 


[a] Such order is suitably specific 
and there is not. the faintest sem- 
blance of an unreasonable search and 
seizure. Baltimore, etc., R. Co. v. In- 
terstate Commerce Commn., 221 U.S. 
612, 31 SCt 621, 55 L. ed. 878. 


41. Baltimore, etc., R. Co. v. In- 
terstate Commerce Commn., supra. 


before public utility commissions gen- 
erally see Public Utilities § 109. 


43. State v. Atchison, etc., R. Co., 
1? Kan, 3, 221 259% 


44. State v. Atchison, etc., R. Co., 
supra, 
45. State v. Minneapolis St. R. Co., 


154 Minn. 401, 191 NW 1004. 


[a] For books cease to be private 
property, in a sense, after such com- 
pany applies to the commission for a 
valuation of its property. State v. 
Minneapolis St. R. Co., 154 Minn. 401, 
191 NW 1004. 


46. Mobile Gas Co. v. Patterson, 
293 Fed. 208 [mod on other grounds 
201) Us Slot 46 USC 445-70) breads 
870]; Mobile Gas Co. v. Patterson, 290 
Fed. 476. 


[a] Reéxamination for repudia- 
tion of valuation.—The reéxamination 
of all the books and papers, while 
nothing is pending before the com- 
mission and apparently for the sole 
purpose of undertaking to repudiate 
its own valuation, constitutes an un- 
reasonable search and seizure. Mo- 
bile Gas Co. v. Patterson, 293 Fed. 208 
[mod on other grounds 271 U. S. 131, 
46 SCt 445, 70 L. ed. 870]. 


47. Mobile Gas Co. v. Patterson, 
supra. 
48. Packers and Stockyards Act 


(1921) § 402 (Comp. St. § 8716%t). 


49. Cudahy Packing Co. v. U. S., 15 
1 CAG) kes 

50. Flint v. Stone Tracy Co., 220 
Us. 10% 31 SCt 342,, 55 lived: 339: 


AnnCas1912B 1312. 
51. 14 U. S. St. at L. p 101 c¢ 184 
o: 
52. In re Strouse, 23 F. Cas. No. 


13,548, 1 Sawy. 605 [cit In re Meador, 
16 F. Cas. No. 9,375, 1 Abb. 317]. 


1174 [56 C.J.] 
of the Fourth Amendment for an internal revenue 
inspector to inspect notarial protocols without au- 
thority of law.®? 


Revenue statutes, A revenue act®‘ authorizing an 
order in revenue eases requiring defendant or claim- 
ant to produce his private books, invoices, and pa- 
pers, or else the allegations of the government at- 
torney will be taken as confessed, has been held to 
violate the Fourth Amendment of the federal consti- 
tution.®® On the other hand it has been held that an- 
other revenue statute;>® giving a supervisor of in- 
ternal revenue the right to examine such books and 
papers belonging to banks and banking associations 
relating to their dperations with the public, and con- 
nected with the internal revenue of the United 
States,®* and authorizing such supervisor to sum- 
mon persons chargeable with a tax to come before 
him and testify under oath and produce their books 
and papers,°® is not unconstitutional as violating the 
Fourth Amendment. 


[§ 49] 10. In Bankruptcy Cases. A bankrupt, 
discharged by a composition of creditors, and thus 
being revested with title to his books,°® is protected 
by the Fourth Amendment against being required, 
in a prosecution against him, to produce his books 
to be used in evidence in such prosecution.°° 


[§ 50] 11. Income Tax Returns.°1 An act of 
congress making income tax returns available for 
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public inspection does not violate the Fourth Amend- 
ment,®? for it does not involve search or seizure, rea- 
sonable or otherwise, of the papers or effects of the 
party.°? Furthermore, a bank is not protected by 
such amendment from being required to produce the 
books and records of another which are material to 
the ascertainment of the correctness of his income 
tax returns, when they are called for under the Rev- 
enue Act.®4 


[§ 51] 12. Notes of Testimony. The guaranty 
does not conflict with the action of a court in com- 
pelling defendant’s counsel to deliver to the state’s 
counsel a typewritten translation of the shorthand 


reports of testimony at a former trial, made by the ~ 


court reporter.®° 


[§ 52] B. Examination of Witness before Senate 
Committee. Requiring a stockbroker to state to a 
committee of the United States senate, appointed to 
investigate dealings in stocks by senators, whether 
or not any senators had bought or sold stocks through 
his firm is not an invasion of the protection of the 
guaranty.°® 


[§ 53] C. Taking Samples of Evidence for Tests. 
The taking of samples of medicine, in the custody 
of the ccurt, in a condemnation action, in order to 
make tests of such medicine, is not an unreasonable 
search and seizure.®* 


V. WHO MAY CLAIM IMMUNITY 


[§ 54] A. In General. Since the immunity to un- 
reasonable searches and seizures is a privilege per- 
53. Peo. 


v. Fernandez, 19 Porto 


and produce book entries in connection 


sonal®® to those whose rights thereunder have been 


130 S 511. 


i ia SIN wg ck gat 7 


Rico 1000. 


[a] It is not enough to urge that 
government may be deprived of its 
revenue.—The liberty of the citizen is 
a more important consideration. Peo, 
v. Fernandez, 19 Porto Rico 1000. 


54s MUS Ueussus te ates. DIS Gmeh. sok 
[U. S. Comp. St..(1901) p 2018]. 


55. Boyd iv. U. S., 116 U.S. 616, 6 
SCt 624, 29 L. ed. 746 [overr U. S. v. 
Distillery No. 28, 25 F..Cas. No. 14,966, 
6 Biss. 483] (the purpose of requiring 
such production of books, papers, etc., 
being either to establish a criminal 
charge against defendant or have his 
property forfeited). 


F et 15 U. S. St. at L. p 144 c 186 


57. Stanwood v. Green, 22 F. Cas. 
No. 13,301, 2 Abb. 184. 


58. In re Meador, 
9,375, 1 Abb. 3817. 


59. See Bankruptcy § 597. 


60. Greenbaum v. U. §., 
474. 


61, Income tax in Fenexal see In- 
ternal Revenue §§ 48-95 


62. Hubbard v. Mellon, 55 App. (D. 
G@) 341) om, (2d) 764. 


ce Hubbard Vv. Mellon, supra. 


U. S. v. First Nat. Bank, 295 
Bod. "142 [aff 267 U. S. 576, 45 SCt 231, 
69 L. ed. 796]. 


[a] This is not question of search 
and seizure of a party’s books and pa- 
pers, but of whether a witness having 
information of a party’s dealings may 
be required to testify to those facts, 


V6 Ma Cash INO. 


280 Fed. 


with, and supporting, such testimony. 
U. S. v. First Nat. Bank, 295 Fed. 142 
[aff 267 U. S. 576, 45 Sct 23h, 69) Le 
ed. 796]. 


65. Vaughn v. State, 17 Ala.’ A. 
3883, 84 S 879 (the witness being dead 
and the stenographer’s notes not be- 
ing available). 


66. In re Chapman, 166 U. S. 661, 
LeSCt aoe 41 L. ed. 1154. 


G7. Un v. ee ete., External Rem- 
edy, 36 F. SCout) B 


[a] No ree, or examination is 
involved in such a procedure, and 
there is no merit to the contention 
that it constitutes an unreasonable 
search and seizure. U.S. v. B., ete., 
Hxternal Remedy, 86 F, (2d) 53. 


68. U. S—Huhman v. U. S., 42 F. 
dip7eoemOoon «v0 OU. IS. 366. biGao 
164; Simmons v. U. S., 18 F. (2d) 85; 
Graham v. U. S., 15 F. (2d) 740 [cer- 
tiorari den sub nom. O’Fallon vy. U. S., 
274 UL Si 743) £7 SCt “B87, 771) Tred. 
1321]; -U. S.’ ve Olmstead, 7 EF.) (2a) 
760; U. S. v. Silverthorne, 265 Fed. 
853 

Ida.—State v. Hagan, 47 Ida. 315, 
274 P 628. 


.—Frye v. State; 197 Ind. 615, 151 
NE 728; Tongut v. State, 197 Ind. 539, 
151 NE 427; Snedegar v. State, 196 
Ind. 254, 146 NE 849, 147 NE 918; 
pun v. State, 89 Ind. A. 510, 165 NE 
54 


Ky.—Carter v. Com., 
28 SW (2d) 976. 


Mich.—Peo. v. Oaks, 251 Mich. 253, 
231 NW 557. 


Miss.—Cofer v. State, 158 Miss. 493, 


234 Ky. 695, 


Mo.—State v. Griffith, 311 Mo. 630, 
279 SW 1385; State v. Fenley, 309 Mo. 
520, 275 SW 36. 


Okl.—-Chanosky v. State, 52 Okl. 476, 
153 P 131; State vy. Short, (Cr.) 290 P 
934; Luton v. State, (Cr.) 286 P 350; 
Patton v. State, (Cr.) 282 P 683; Cook 
v. State, (Cr.) 280 P 626; Gibson v. 
State, (Cr.) 279 P 908; Bennett v. 
State, (Cr.) 279 P 693; McDuffey v. 
State, ~(Cr:) (e797 er ooes 
State, (Cr.) 277 P 952: 
(Cr.) 277 P 608; Ward v. State, 40 
Okl. Cr. 377, 269 P 389; Strickland vy. 
State, 40 Okl. Cr. 94, 267 P 672; Bran- 


Vale v. State, 


non v. State, 39 Okl. Cr. 207, 264 P . 


835; Bailey v. State, 39 Okl. Cr, 159, 
263 P 1114; Hays v. State, 38 Okl. 
Cr. 331, 261 P 242; Penrod v. State, 
38 Okl. Cr. 46, 258 P 1052; Williams 
v. State, 35 Okl. Cr. 171, 249 P 483; 
pee v. State, 35 Okl. Cr. 62, 248 P 


Tenn.—Moody v. State, 159 Tenn. 
245, 17 SW (2d) 919. 


Tex.—Aggers v. State, 114 Tex. Cr. 


391, 24 SW (2d) 8388; Salinas v. State, - 


113 Tex. Cr. 142,18 SW (2d) 663; Be- 
vers v. State, 110 Wesx, Or todas ‘) SW 
(2a) 1040; Purswell v. State, 107 Tex. 
Cr. 121, 294 SW 1107. 


[al Whether national or state, the 
protection is purely personal. State 
v. Griffith, 311 Mo. 630, 279 SW 185. 


{b] It is neither logical nor con- 
sistent to claim that the Fourth 
Amendment implies a right in which 
all of the people are concerned so that 
any person aggrieved could complain 
of the violation. U.S. v. Silverthorne, 
265 Fed. 853. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Hunter v.' 
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Ky. 480, 283 SW "430; 


§ 54] 


infringed,®® they alone may invoke it against illegal 
Thus one eannot complain 
of an illegal search and seizure of premises or prop- 
erty which he neither owns‘! nor leases,’? nor con- 


searches and seizures.?° 


69., -Coon v.-U:S., 36 F. (2d) 164; 
Simmons Vv.) Ua7S4 18. (2a). 2 Shy 
Graham v. U. S., 15 F. (2d) 740 [cer- 
tiorari den sub nom. O'Fallon v. U. 
ee CMe OC Sie Teo, 84 SOL LOO ts. wed 

L. ed. 1321]; Strickland v. State, 40 
Oil Tern 946 267. P6725 Brannon v. 
‘State, 39 Okl. Cr. 201 264.72 1835); 
Ratzell v. State, 27 Okl. Cr. 340, 228 
P1663) Salinas’ v.. State, 113 Tex. 
Cr. 142, 18 SW (2d) 663; Bevers v. 
State, 110 Tex. Cr. 612, 9 SW (2d) 
1040; Ramsey v. State, 108 Tex. Cr. 
182, 299 Sw 411. 


[aj Beason for rule.—Certainly 
an unlawful seizure could not affect 
the constitutional rights of persons 
whose property had not been seized 
or the privacy of whose homes had 
not been disturbed, nor could they 
claim for themselves the benefits of 
the Fourth Amendment, when its vio- 
lations, if any, were with reference 
to the rights of another. U. S. v. 
Gass, 14 F. (2d) 229. 


{b] “Third persons are not pro- 
tected by the constitutional guaranty. 


Allen v. State, (Tenn.) 29 SW (2d) 
247, 
70. U. S—uwU. S. v. Silverthorne, 


265 Fed. 583. 


Ind.—Snedegar v. State, 196 Ind. 
254, 146 NE 849, 147 NE 918; Ed- 
meister v. State,. 89 Ind. A. 91, 165 
NE 769. 


Ky.—Lakes v. Com., 
254 SW 908. 


Okl1.—Bynum v. State, 40 Okl. Cr. 
352, 268 P 993; Brannon vy. State, 
39 ‘Okl. Cr. 207, 264 P 8385; -Eliige 
vy. State, 39 Okl. Cr. 262, 264 P 220; 
Penrod v. State, 38 Okl. Cr. 46, 258 
P 152; Ratzell v. State, 27 Okl. Cr, 340, 
228 P 166. 


Tex.—Salinas v. State, 113 Tex. Cr. 
142,18 SW (2d) 663; Bevers v. State, 
nO Tex, Cre 612° 9 SW (2a) 1040; 
Burnett v. State, 110 Tex. Cr. 186, 
Sw (2d) 548; Ramsey v. State, 108 
Mext Cry 182, 299 SW 411; Yeager 
v. State, 106 Tex. Cr. 462, 294 SW 
200. 


* [a] Bo whom directed.—The con- 
stitutional and statutory provisions 
against unwarranted searches and 
seizures are made in favor of the per- 
son whose property or possessions 
are affected by such search and Sei- 
zure. Wys v. Fornaris, 24 Porto Rico 
45. 


[b] hose whose private rights 
have or may be disturbed alone may 
invoke the constitutional right 
against unreasonable search or Sei- 
zure. Ratzell v. State, 27 Okl. Cr. 
340, 228 P 166. 


Zi. yU. S—Coon, ve. U2. 8.) 386 F. 
(2a);51645 — WS: sve Gass, 17 sed) 
996; U. S. v. Mandel, 17 F. (2d) 270; 
Graham VU. ss) LS RF. (2d) 740 [cer- 
tiorari den sub nom. O’Fallon v. U. 
Seer OO mii 43, 40 6 SOC ee (ie La. 
SUaeioclee ULes. V. Gass, 14 F. (2d) 
229. 


Ind.—Piercefield v. State, 198 Ind. 
440, 154 NE 4; Neece v. State, 89 
Ind. A. 122; 165 NE 920; Edmenster 
v. State, 89 Ind. A. 91, 165 ND 769; 


200 Ky. 266, 


Miller v. State, 89 Ind. A. 510, 165 
NE 554. 
Ky. Carter v. Com., 234 Ky. 695, 


Wax v. Com., 214 
Lakes v. Com., 
200 Ky. 266, 254 SW 908. 


Miss.—Cofer vy. State, 
493, 130 S 511. 


28 SW (2d) 976; 


158 Miss. 
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Mo.—State v. Morris, 279 SW 141; 


State v. Griffith, 311 Mo. 630, 279 SW 
135; State v. Fenley, 309 Mo. 520, 
275 SW 36. 

Okl.—E.llige v. State, 39 Okl. Cr. 
262, 264 P 220. 

Tenn.—Moody v. State, 159 Tenn. 


245, 17 SW (2d) 919. 


Tex.—Salinas v. State, 113 Tex. Cr, 
142,18 SW (2d) 663; Flower v. State, 
113 Tex.-Cr. 69,.18 SW (2d) 659% 
Williams v. State, 113 Tex. Cr. 219, 
18 SW (2d) 654; Burnett v. State, 
110" Tex. Cr: 186, '7 SW (2d) 548. 


fas Coon V¥. U. (S65, 86am. (62d) 164 
Moody v. State, 159 Tenn. 245, 17 
SW (2d) 919. 


Lessee see infra § 56. 


73. Edmenster v. State, 89 Ind. A. 
91, 165 NE 769; Cofer v. State, 158 
Miss. 493, 130 S 511: State v. Fenley, 
309 Mo. 520, 275 SW 36: Flower v. 
State, 113 Tex. Cr. 69, 18 SW (2d) 659; 
Williams v. State, 113 Tex. Ory 219: 
18 SW (2d) 654. 


{a] Claim of control.—One can- 
not complain of an illegal search 
where he has no claim of control to 
the premises searched. State v. Fen- 
ley, 309 Mo. 520, 275 SW 36. 


{b] Box car.—One not in control 
of the box car in which the seizure 
was made may not complain of the 
illegality of the seizure. Edmenster 
v. State, 89 Ind. A. 91, 165 NE 769. 


{c] Even though defendant claimed 
empty bottles found in shed which he 
neither owned nor controlled, he can- 
not complain of the illegal search of 
such shed. State v. Fenley, 309 Mo. 
520, 275 SW 36. 


74 Coon v. U.S., 36 F. (2d) 164. 


75.) Coon wv. U.S. supray,.Cantrell 
v. U.S., 15 F. (2d) 953 [certiorari den 
AMO UNS. MOS, eV oOlDcs, pi mlisned: 
882]; Hunnicutt w.. UseS.. 15- BY C20) 
953 [certiorari den 273 U. 8. 768, 47 
SCt.572, 71 L. ed. 882]; Chanosky vs 
State, 52 Okl. 476, 153 P 131: Moody 
v. State, 159 Tenn. 245, 17 SW (2d) 
919; Burnett v. State, 110 Tex. Cr. 
186, 7 SW (2d) 548. 


76. U.S. v. One Buick Automobile, 
21. BW: (2d). 789; Carter, v. Com., 234 
Ky. 695, 28 SW (2d) 976; Takes v. 
Com:,, .200., Ky.,..266; | 254. Sw. 908; 
Pickett v. State, 155 Miss. 386, 124 
S 364; Lucas vy. Oxford, 134 Miss. 
771, 99 S 510; Lee v. Oxford, 134 Miss. 
647, 99 S 509. 


fa] Possession making one owner 
pro tem.——In order to avail of the con- 
stitutional provision against unlawful 
searches and seizures, the search 
must invade the premises or property 
of defendant, and he must at least 
have a right of possession that would 
make him owner for the time being. 
Lucas v. Oxford, 134 Miss. 771, 99 S 


510; Lee v. Oxford, 134 Miss. 647, 99 
S 509. 

{b] Constructive possession in 
owner.—As regards the right to 
search, constructive possession of 
land is in the owner, who is pre- 


sumed to have actual possession also. 
ye v. State, (Tenn.) 29 SW (2d) 
2 

77. U. S.—wU.S. v. One ENS Auto- 
mobile, 21 F. (2d) 789. 


Ind.—Neece v. State, 
122, 165 NE 920. 


Ky.—Carter v. 
28 SW (2d) 976; 


89 Ind. A. 


Com., 234 Ky. 695, 
Wax ¥. Com., 214 
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trols,‘* nor lawfully’* oceupies,’*> nor rightfully’® 
possesses,‘ or in which he has no interest.*8 
lows therefore that one may not object to an illegal 
or unreasonable search of the premises’® or posses- 


It fol- 


Ky. 480, 283 SW_430; Anderson v. 

Com., 204 Ky. 486, 264 SW 1087; 

ales v. Com., 200 Ky. 266, 254 SW 
8. 


Miss.—Cofer v. State, 158 Miss. 493, 
130 S 511; Pickett v. State, 155 Miss. 
3886, 124 iS 364; Lucas v. Oxford, 134 
Miss. TAGE 99 Ss 510; Lee v. Oxford, 
134 Miss. 647, 99 S 509. 


Mo.—State v. Griffith, 311 Mo. 630, 
279 SW 135; State v. Fenley, 309 Mo. 
520, 275 SW 36. 


Tenn.—Allen v. State, 29 SW (2d) 


247, 


Tex.—Burnett v. State, 110 Tex. Cr. 
186, 7 SW (2d) 548; Purswell v. 
State, 107 Tex. Cr. 121, 294 SW 1107. 


{a] Person in vpossession.—The 
constitutional provision forbidding 
the government and its officers from 
invading private property inures to 
the protection of the person in pos- 
session. Allen v. State, (Tenn.) 29 
SW (2d) 247. 


{b] Possession necessary.—If, at 
the time of search and seizure under 
a search warrant, the property be not 
in the possession of the party com- 
plaining, he will not be heard to ob- 
ject, his right of privacy not having 
been invaded, under the constitution- 
qectianty U.S. v. Kaplan, 286 Fed. 


[ec] One not in actual possession 
or who does not own a _ vehicle 
searched cannot raise the constitu- 
tional guaranty. Salinas v. State, 113 


Tex. Cr. 142, 18 SW (2d) 663 
73. U. Siw. Messina, 36° (dad) 
699; Nielson v. U. S., 24 BF. (2d) 802; 


Rosenberg v. U. S., 15 F. (2d) 179; 
U. S. v. Gass, 14 F. (2d) 229: Lewis 
v. U. S... 6. BY (2d) 222: Goldbere vy. 
U. S.,, 279 Fed. 98; Sneybroeck v. 
State, 198 Ind. 683, 154 NE 1: Jordan 
v. State, 111 Tex. Cr. 83, 11 SW (2d) 
3238; Burnett_v. State, 110 Tex. Cr: 
186, 7 SW (2d) 548. 


[a] One who is not an owner or 
claimant of property subject to an un- 
reasonable search is not protected by 
the Fourth Amendment. Graham v. 
U. S. 15 .F. (2d) 740 [certiorari den 
sub nom. O’Fallon v. U. S.. 274 U. S. 
7438, 4% SCt 587, 71 L. ed. 1321}. 


[b] One failing to assert an inter- 
est in the property seized under a 
search warrant issued against an- 
other defendant cannot challenge the 
validity of the warrant or ask for re- 
turn of the property. Kelleher v. U. 
8.735. EG) (sti, 


79. U. S.—McShann v. U. S., 38 F. 
ae 6355)" Coon! Wa OS Sa 7s BF, (2a) 
164. 


Ind.—Tongut v. State, 197 Ind. 539, 
151 NE 427. 


Ky.—Gilliland v. Com., 224 Ky. 453, 
6 SW (2d) 467; Anderson v. Com., 204 
Ky. 486, 264 SW 1087. 


Mich.-—Peo. v. Oaks, 251 Mich. 253, 
231 NW 557; Peo. v. Bartoletta, 248 
Mich. 499, 227 NW 763. 


Mo.—State v. Pinto, 312 Mo. 99, 279 
SW 144; State v. Fenley, 309 Mo. 534, 
275 SW 41. 


Okl.—Barrett v. State, (Cr.) 293 P 
1110; Luton v. State, (Cr.) 286 P 350; 
Burkes v. State, (Cr.) 283 P 587; Pat- 
ton v. State, (Cr.) 282 P 683; Stewart 
v. State, (Cr.) 281 P 318; Gibson v. 
State, (Cr.) 279 P’908; “Bennett v. 
State, (Cr.) 279 P 693; McDuffey~ v. 
State, (Cr.) 279 P .692; Hunter v. 
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sions®® of another, if his own privacy is not unlaw- 
fully invaded. Thus where a warrant is void for 
having been issued by a clerk,*! the warrant not 
being directed against accused or his premises, but 
against another, he cannot complain, as no right of 
his was infringed.8? Nor may a temporary guest 
at a house raise the question of the immunity of 
the house from an illegal search,** particularly when 
the householder causes the arrest of the guest;** but 
one who is domiciled in another’s house as an em- 
ployee or a guest may assert the guaranty.*° While 
mere physical possession of the property seized, 
without any ownership in it, is not enough to entitle 
one to the protection of the guaranty,*® still, own- 
ership, in the accused, of the goods seized is not 
necessary to give him right to complain of an illegal 
search, if the goods are taken from his premises.*? 


[§ 55] B. Conditional Seller.8* A conditional 
seller of an automobile does not suffer the infringe- 
ment of any right under the guaranty by reason of 
an illegal search of the automobile, in viojation of 
the rights of the possessor.*® 


State, (Cr.) 277 P 952; Strickland v. 84, 
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Peo. v. Azukauckas, 241 Mich. 


ao 


[§§ 54-57 


[§ 56] C. Lessor and Lessee. Where premises are 
leased?° or rented®! to another, and in the possession 
of such lessee or tenant, the owner may not complain 
of an unauthorized search made thereupon; al- 
though the lessee claiming the property seized may, 
of course, do so,®? but only to that oer of the prem- 
1ses over whieh his lease extends.® 


[§ 57] D. Licensee.°* While it has been held 
that one having at most a bare license by acquies- 
cence over premises which he occupied could not 
complain of an illegal search therein,®® it has also 
been held that a person occupying and controlling 
premises by permission of the owner and without the 
payment of rent may still complain of an unauthor- 
ized search,®?® as also may one who was permitted, 
by the owner of ground, to place and use a well 
thereon, the illegal search being at such well.°7 A 
person residing as licensee in a dwelling house may 
object to an illegal search thereof®* where he claims 
the property seized,°® but he may not complain of a 
search of land, not part of the curtilage of such 
dwelling house, and in the possession of the owner 


not possess the premises rented to an- 


State, 40 Okl. Cr. 94, 267 P 672; Bailey | 182, 216 NW 408. OF aire ee v.— Com, .2d' 0" Beye 
Va State. (39 OKls Craad59n263r Plaid 4; : . F ] 
dlaher v. State, 36°Gki:Cr..258,250)|, wmployer generally see  Inbas rel ag EONS De Eocene 
P 142; Williams v. State, 35 Okl. Cr. 85. Alvau v. U. S., 33 F. (2d). 467. : 
, 902 (lessee of dwelling house). 
171, 249 P 433. [a] One domiciled in a residence 93. Coon v. U. S., 36 F. (2d) 164 
Tex.—Bird v. State, (Cr.) 31 SW | for the time being as a guest or em- = ete oe : 3 
(2d) 651; Agegers v. State, 114 Tex. } ployee of the owner, and joining in a {a] Not to part not leased.—A les- 
Cr. 391, 24 SW (2d) 838; Pruett v.| motion to withdraw evidence secured | See of a building ‘for the manufac-. 
State, 114 Tex. Cr. 44, 24 SW (2d) | by illegal search and seizure, is en-| ture of liquor cannot question the le- 
41; Adams v. State, 113 Tex. Cr. 501,| titled to claim the benefit of the mo-| gality of a search of other portions of 
21 SW (2d) 1057; Booth v. State, 110] tion to suppress. Alvau v. U. S., 33} the lessor’s premises. Coon v. U. S., 
Tex. Cr. 548, 9 SW (2d) 1032; NG F. (2d) 467. 36 F. (2d) 164. 
Farland v. State, 110° Tex. Cr. 101, i 4 
SW (2d) 955; Purswell v, State, 107 | surwitz v. U, Si 299 Fed) 449 [oor | rig ed tunet a, atte, siving owner 
Tex. Cr. 121, 294 SW 1107. tiorari den 266 U.S. 613, 45 SCt 95, 69| a stall im anothers wrivate eae 
ari de o) a stall in another’s private garave 
[a] One upon another’s premises | L. ed. 468]. could not assume the immunity of the 
may not complain of an illegal search [a] Even though persons are so| Owner of the home by challenging the 


made thereon as the guaranty is only 
available to the owner or possessor 
of premises searched. Purswell v. 
State, 107 Tex. Cr. 121, 294 SW 1107. 


[b] Search of premises of another 
not in defendant’s possession does 
not give defendant any right to com- 
plain. Anderson v. Com., 204 Ky. 
486, 264 SW 1087. 


[c] Unlawful entry of officers into 
a public garage cannot be raised by 
the owner of an automobile, parked 
therein, which was searched by offi- 
cers. Jenkins v. State, (Tex. Cr.) 32 
Sw (2d) 848. 


[d] Whether officers were at an- 
other’s saloon in violation of the pro- 
prietor’s right against unreasonable 
searches is no concern of defendant 
arrested for possessing liquor, in an 
automobile parked before such sa- 
loon. Peo. v. Bartoletta, 248 Mich. 
499, 227 NW 763. 


80. Lewis v. State, 
P 888. 


[a] Search of defendant’s automo- 
bile in the possession of others at the 
time the alleged illegal search and 
seizure was made without warrant is 
not illegal as to defendant. Lewis v. 
State, (OKl. Cr.) 292 P 888. 


81. Clerk not empowered to issue 


(Okl. Cr.) 292 


search warrants see infra § 109 notes. 


58-60. 
State v. Fenley, 
275 SW 36. 


83. Peo. v. Azukauckas, 241 Mich, 
182, 216 NW 408; Ross v. State, 111 
Tex. Cr. ie jaen bal SW (2d) 516. 


309 Mo. 520, 


far in possession of the property that, 
if the evidence to be excluded were 
admissible, a jury would be war- 
ranted in convicting them of illegal 
possession, still, unless they own the 
premises or the property, none of 
their rights are invaded. U. S. v. 
Mandel, 17 F. (2d) 270. 


[b] Drugs property of another.— 
Taking from the automobile of de- 
fendant, without a search warrant, 
but after his arrest, bottles contain- 
ing narcotic drugs, which had been 
sold to and were the property of an- 
other, is not an unlawful seizure. 
Hurwitz v. U. S., 299 Fed. 449 [cer- 
tiorari den 266 U. S. 613, 45 SCt 95, 
69 L. ed. 468]. 


SH Peek Okonicenim aie Ol ISS, OO MOKED diya 


88. Conditional sales generally see 
Sales §§ 1168-1441. 


89. U.S. v. One Gardner Roadster, 
Se GI) id 


90. Bevers v. State, 110 Tex. Cr. 
12,9 SW (2d) 1040. 


[a] Lessee who sublet premises 
cannot complain of a search thereon, 
his subtenant being in actual posses- 
sion and control. Bevers v. State, 110 
Tex. Cr. 612, 9 SW (2d) 1040. 


91. Buchanan y. 210 Ky. 
364, 275 SW 878. 


[a] Search for liquor buried un- 
der a house owned by defendant but 
rented to others is not a violation 
of the owner’s rights under the con- 
stitutional immunity, the protection 
being directed to a person’s premises 
and possessions, and defendant does 


Com., 


statement in the affidavit and search 
warrant that the person possessing 
whisky found therein was unknown, 
on motion to suppress which motion 
was, by statute, allowed only to the 
owner of a purely private home in or- 
der that he might transverse the al- 
legations of the affidavit that the 
home was used for a prohibited pur- 
pose. Peo. v. Oaks, 251 Mich. 253, 231 
NW 557. 


94. icemsees generally 
censes § 173 et seq. 


95. Duke v. Com., 
SW 725. 


[a]. One operating a stillina niae 
cannot complain of search of the mine 
and discoveries made there by an offi- 
cer without a search warrant, where 
he was not the owner of the land up- 
on which the mine was operated, and 
was not interested as a lessee or a 
sublessee, but was at most only a 
bare licensee by acquiescence. Duke 
v. Com., 201 Ky. 365, 256:SW 725. 


96. Davis v. State, 144 Miss. 551, 
110 S 447. 


97. Shepherd v. State, 200 Ind. 405, 
164 NE 276. 


[a] Because it was a part of de- 
fendant’s premises by reason of the 
fact that he was allowed to ‘dig and 
use the well. Shepherd v. State, 200 
Ind. 405, 164 NE 276. 


see Li- 


201 Ky. 365, 256 


98. -U.. S.-v. 2De, Boust,,” 32) ie (ad) 
902; Allen v. State, (Tenn.) 29 SW 
(2d) 247. 


soon U. S. v. De Bousi, 32 F. (2d) 


For later cases, developments and changes in the law see Annotations, same title and section number, 


j aa Py wg ee ry 
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§8 57-62] 


of all the property. 
[§ 58] E. Husband and Wife. 


immunity from illegal search.? 


complain of its illegality.* 


[§ 59] F. Master and Servant. 


1, -Alren vy. 
(20) 247. 


2. Brewer v. State, 142 Miss. 100, 
107 S 376. 


3. Peo. v. Weaver, 241 Mich. 616, 
Zui NW 797, 


4 Nelson v. U.S., 18 F. (2d) 522. 
5. See supra § 54. 


6. Ward vy. State, 40 Okl. Cr. 377, 
269. P 389; McFarland v._State, 110 
Mex. Credle. (ao w (2d), 955, 


Mate Olteve WU. S.,, 4202. (2d) 103. 


[a] Employee of corporation, hir- 
ing truck in such capacity, the cor- 
poration being an instrumentality to 
commission of crime of transporting 
liquor, cannot avail himself of the im- 
munity which the owners or driver of 
the truck would have, for one male- 
factor may not escape by claiming 
that the constitutional rights of an- 
other were violated. Holt v. U.S., 42 
F. (2d) 103. 


8. Ward v. State, 40 Okl. Cr. 377, 
269 P 389. 


[a] Search in a hotel corridor does 
not give an employee of such hotel 
any cause to complain, where his own 
private room is not invaded. Ward v. 
State, 40 Okl. Cr. 377, 269 P 389. 


9. See cases infra this note. 


[a] Father’s premises.—(1) De- 
fendant could not complain of unlaw- 
ful search of his father’s premises, 
where liquor he was charged with 
possessing was found, for as the 
premises did not belong to him, none 
of his rights were violated. Roberts 
v. State, 153 Miss. 622,121 S 279. (2) 
Defendant is not entitled to complain 
of a search made of father’s farm and 
Shack occupied and controlled by fa- 
ther apart from defendant. Graham 
v. U.S., 15 F. (2d) 740 [certiorari den 
sub nom. O’Fallon v. U. S., 274 U. S. 
Vaomen SeGe bol, CL 1. ed als2iy.. (3) 
Where land upon which the seizure 
was made was owned by defendant’s 
father and it is not claimed that de- 


State, (Tenn.) 29 SW 


.fendant was an agent, tenant, or even 


a member of his father’s family, de- 
fendant may not object to a search 
thereon. Bowling v. Com., 193 Ky. 
642, 237 SW 381. 


[b] Mother’s premises.—(1) 
fendant cannot complain of a search 
of a pasture belonging to, and under 
the control of, his mother, even 
though the search were made without 
a warrant. Dozier v. State, 105 Tex. 
Cr. 413, 289 SW 45. (2) Search of a 
barn on mother’s premises with her 
consent violated no constitutional 


The relation of 
husband and wife being such that they both possess 
the premises of the home in which they live, regard- 
less of which one may rent or own it, the wife may 
complain of an illegal search of such premises, even 
though the premises were the possession of her hus- 
band,? and clearly if the home was owned and pos- 
sessed by the wife so as to make her responsible for 
illicit liquors therein, it is also hers as respects the 
Still, a search of the 
person of a wife does not give the husband, who 
claims no interest in what was taken, any right to 


While, of course 
under general rules above stated, a master or em- 
ployer may,° his servant or employee may not® com- 
plain of an unauthorized search of the premises or 


De- 
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possessions’ of the master or employer, where there 


spirator. 


others. 


right of privacy or possession of son. 
State v. Hagan, 47 Ida. 315, 274 P 628. 


10. See supra § 54, 


11. Winslett v. U. S., 43 F. (2d) 
358 (home); U. S. v. Olmstead, 7 F. 
(2d) 760 (office); U. S. v. Wexler, 4 
F. (2d) 391 (warehouse); Remus v. 
U. S., 291 Fed. 501 (home); Lusco v. 
U. S., 287 Fed. 69 (domicile); Ellige 
v. State, 39 Okl. Cr. 262, 264 P 220 
(woodland); Yeager v. State, 106 Tex. 
Cr. 462, 294° SW 200 (apartment). 


12. Ellige v. State, 39 Okl. Cr. 262, 
264 P 220; Penrod v. State, 38 Okl. Cr. 
46, 258 P 1052 (automobile); Yeager 
v. State, 106 Tex. Cr. 462, 294 SW 200 
(automobile). 


13. Winslett v. U. S., 43 F. (2d) 
358; In re Dooley, 42 F. (2d) 562; U. 
S. v. Olmstead, 7 F. (2d) 760; U.S. v. 
Wexler, 4 F. (2d) 391; Remus v. U. 
S., 291 Fed. 502; Lusco v. U. S., 287 
Fed. 69; Ellige v. State, 39 Okl. Cr. 
262, 264 P 220; Penrod v. State, 38 
Oki SCrs 416) 25380 2 10525 “Yeagerev. 
State, 106 Tex. Cr. 462, 294 SW 200. 


[a] Where one defendant has not 
complained of the search in violation 
of his personal rights, but has even 
testified voluntarily before a grand 
jury and explained books an’d invoices 
seized from him, the other defendants 
have no right to complain of the use 
of such fruits of the illegal search. 
U. S. v. Silverthorne, 265 Fed. 853. 


Evidence admissible against code- 
fendants and conspirators see Crim- 
inal Law §§ 1283-1343. 


14) U.S: Vv. Olmstead’ 7 F.1d) 
760. 


15. U.S: v. Wexler, 4 F. (2d) 391. 


U,. S. vi Messina, .36 F. (2d) 
699; Lewis v. U. S., 6 F. (2d) 222; 
Goldberg v. U. S., 297 Fed. 98; Peo. 
v. Reid, 336 Ill. 421, 168 NE 344; 
Strickland v. State, 40 Okl. Cr. 94, 267 
P 672:\ Ellige v..State, 39 Okl. Cr. 
262, 264 P 220. 


[a] One may not complain of a 
search of premises where he dis- 
claims: (1) Connection or relation- 
ship to premises searched. Chicco v. 
U. S., 284 Fed. 434. (2) Dominion 
over place searched. McMillan v. U. 
S.; 26 BY. (2d) 58. (38) Diving in base- 
ment where contraband is found. U. 
S. v. 185 Cases Scotch Whisky, 15 
F. (2d) 563. (4) Occupancy of por- 
tion of house containing still. Walk- 
ér v. State, 200 Ind, 303, 163 NE 229. 
(5) Occupancy of room searched. 
Nixon v. Se) 36 B.C) elGa (6) 
Ownership or possession of searched 
premises. Wax v. Com., 214 Ky. 480, 


has been no invasion of his own private rights.® 


[§ 60] G. Parent and Child. The search of prem- 
ises of a parent does not give his or her son or daugh- 
ter any standing to complain, even though the search 
were ilegal,? although, in such circumstances, of 
course under general rules above stated, the parent 
may invoke the protection of the guaranty.1° 


[§ 61] H. Codefendant, Coindictee, and Co-con- 
If the premises!! or possessions!? of one 
codefendant,'? coindictee,t* or co-conspirator?® are 
searched illegally, he alone may complain, the illegal 
search not being a violation of the rights of the 


[§ 62] I. Disclaimer of Interest. When a person 
disclaims interest in the premises!® or possessions?* 
searched, er in the articles seized,'® he cannot ques- 
tion the legality of the search and seizure. 


283 SW 430. (7) Possession of the 
building searched. Jones v. U. S., 
296 Fed. 632. 


L771 (Hoge va. US S335 be (2a 54 
(automobile); Greer v. State, (Ind.) 
168 NE 581 (automobile); Ragland v. 
Com., 204 Ky. 598, 265 SW 15 (suit 
case); Ross v. State, 140 Miss. 367. 
105 S 846 (suit case). 


[a] By testimony at trial.In a 
prosecution for possession of intoxi- 
cating liquor, if accused deliberately 
testified that the suit case searched 
did not belong to him, and he did not 
have possession of it, he cannot 
thereafter claim search was unlawful, 
under the constitutional guaranty, for 
to allow defendant to ‘juggle’ with 
the truth in such an inconsistent 
manner would embarrass the adminis- 
tration of justice. Ross v. State, 140 
Miss. 367, 105 S 846. 


1s. U. S. v. Messina, 36 F. (2d) 
6995) (Nixon vaeUs Si) 36k G2aiestor 
Hoge v.. U.-S., 35 HL (ad)! 95438 Bat- 
terSon: Va WU. Ss, .0b) hy CapaioicenLe 
Millan v. U. S.,.26 F. (2d) 58; Had- 
ley ave, U. dS... 238) oe 120) 2 SO Ue Soave 
185 Cases Scotch Whisky, 15 F. (2d) 
563; Rosenberg v. U. S., 15 F. (2d) 
179; UU. Si. ve Gass; “140 By (id) 229; 
Lewis v. U. S., 6 F. (2d) 222; Gold- 
berg v. U. S., 297 Fed. 98; Moy Wing 
Sun v. Prentis, 234 Fed. 24, 148 CCA 
40; Walker v. State, 200 Ind. 303, 163 
NE 229; Piercefield v. State, 198 Ind. 
440, 154 NE 4; Edmenster v. State, 89 
Ind. A. 91, 165 NE 769; Ross v. State, 
140 Miss. 367, 105 S 846; State v. 
Pigg, 312 Mo. 212, 278 SW 1030. 


[a] Seizure of alcohol from de- 
fendant’s daughter, taken by her after 
whispered conversation with defend- 
ant, after service of warrant, could 
not be objected to, unless defendant 
claimed some interest in the property 
taken from her. Hadley v. U. S., 18 
BR. (2d) 507. 


{b] Disclaimer of letters.—Consti- 
tutional rights of petitioner, a Chi- 
nese person, were not violated be- 
cause government witnesses took 
from the proprietor of the laundry, 
in which he, along with others, 
worked, a number of letters, which 
petitioner claimed were not addressed 
to him, for since he disclaimed owner- 
ship and the letters were not in his 
possession his rights were not in- 
vaded. Moy Wing Sun vy. Prentis, 234 
Fed. 24, 148 CCA 40. 


[ce] An alleged murderer, showing 
and averring no ownership with pos- 
sessive right to currency found in 
garden outside home, ha‘d no constitu- 
tional rights thereto, invaded by sei- 
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[§ 63] J. Unoccupied Premises 
Articles. 


[§ 64] A. In General. 


untary** invitation?® or consent?® 


zure without warrant. State v. Much, 
156 Wash. 403, 287 P 57. 


19. Tritico v. U. S., 4 F. (2d) 664. 


20. Hester v. U. S., 265 U. S. 57, 44 
SCt 445, 68 L. ed. 898; Ross v. State, 
140 Miss. 367, 105 S 846. 


21. Search with consent not civil 
trespass by officer see infra § 203. 


22. See supra § 54 note 68. 


23. U. S—Huhman v. U. S., 42 F. 
(2d) 733; U. S. v. Gouled, 253 Fed. 
242. 


Alaska.—U. S. v. Ashworth, 7 Alas- 
ka 64. 


Ga.—Paramore v. State, 161 Ga. 
129 SE 772. 


Ida.—-State v. McLennan, 40 Ida. 
Boke VTLS: 


166, 


286, 


Ill. v. Preston, 341 Ill. 407, 
173 NE 383. 

Ind.—Miller v. State, 89 Ind. A, 510, 
165 NE 554. 

Ky.—Richardson v. Com., 205 Ky. 
434, 266 SW 1. 

Mass.—Com. v. Tucker, 189 Mass. 
457, 76 NE 127, 7 LRANS 1056. 

Mich.—Peo. v. Weaver, 241 Mich. 


616, 217 NW 797. 


Miss.—Smith v. State, 133 Miss. 730, 
98 S 344. 


Mo.—State v. Bliss, 18 SW (2d) 509. 


Mont.—State v. Uotila, 71 Mont. 
351, 229 P 724. 


N. J.—State v. Giberson, 99 N. J. L. 
85, 122 A 724. 


N. Y.—Peo. v. Kalnin, 189 NYS 359. 


N. C.—State y. Fowler, 172 N. C. 
905, 90 SH 408. 


Okl1.—State v. Short, (Cr.) 290 P 934; 
Cook v. State, (Cr.) 280 P 626; Baker 
v. State, 35 Okl. Cr. 62, 248 P 846; 
Gaines v. State, 28 Okl. Cr. 353, 230 P 
946; Boswell v. State, 26 Okl. Cr. 116, 
222 2B 10%, Hurst v.3State;, 25 Okli Cr. 
102, 2109. P P51. 


Or.—Smith v. McDuffee, 72 Or. 276, 
142 P 558, 143 P 929, AnnCas1916D 
947. 


S: C:—State v. Guest, 118 S. C. 130, 
110 SE 112. 


Tenn.—Hampton v. State, 148 Tenn. 
155, 252 SW 1007. 


Tex.—Saffel v. State, 115 Tex. Cr. 
578, 28 SW (2d) 169; Chorn vy. State, 
107 Tex. Cr. 521, 298 SW 290. 


W. Va.—State v. Littleton, 108 W. 
Va: 494, 151 SH 713. 


Wis.—State v. Wuest, 190 Wis. 251, 
208 NW 899. 


Wyo.—Tobin v. State, 36 Wyo. 
255 P 788. 


And see cases infra this section. 


[a] Reason for rule.—If anyone 
may indiscriminately waive the rights 
of another, it follows that the waiver 
is not a personal one. In Such event, 
the constitutional privilege would be 


368, 


A search upon unoccupied premises with- 
out a search warrant violates no right of defendants 


The constitutional immu- 
nity from unreasonable searches and seizures, being 
a personal privilege,?? may be waived,?* as by a vol- 


SEARCHES AND SEIZURES 


and Abandoned 


VI. WAIVER AND CONSENT?? 


seizure. 


to a search or 


of no value. Hays v. State, 38 Okl. 
Cr. 331, 261 P 242. 


[b] Right to be unmolested with- 
out a search warrant may be waived. 
Cumpton v. Muskogee, 23 Okl. Cr. 412, 
225 P 562. 


{c] Waiver of manner and method 
of acquisiticon.—The purpose of the 
constitutional provision against un- 
reasonable searches and seizures be- 
ing to protect the citizen against ar- 
bitrary and tyrannical power, defend- 
ant may waive the manner and meth- 
od of acquisition of his papers, and 
thereupon the constitutional objection 
is removed. U.S. v. Gouled, 253 Fed. 
242. 


[d] Issuance of search warrant 
may be waived.—Saffel v. State, 115 
Tex. Cr. 578, 28 SW (2d) 169. 


24. See infra §§ 65-67. 


25. Giacolone v. U. S., 13 B.. @a) 
110; Paramore v. State, 161 Ga. 166, 
129 SE 772; Peo. v. Broas, 240 Mich. 
495, 215 NW 420; State v. Fowler, 
TT 29N GEC 9.055090; SE 408. 


[a] Not illegal or “unreasonable.” 
—An invited search is neither (1) il- 
legal (Paramore v. State, 161 Ga. 166, 
129 SE 772) (2) nor “unreasonable” 
(Peo. v. Broas, 240 Mich. 495, 215 NW 
420). 


26. U. S.—Perlman v. U. Me 247 U. 
S. 7, 38 SCt 417, 62 L. ed. 95 


Alaska.—wU., S. v. ee 7 Alas- 
ka 64. 2 


Ill.—Peo. v. Preston, 
173 NE 383; 
168 NE 344. 


Ky.—Richardson v, Com., 205 Ky. 
434, 266 SW 1; Com. v. Meiner, 196 
Ky. 840, 245 SW 890. 


Mo.—State v. Bliss, 18 SW (2d) 509. 


N. J.—State v. Giberson, 99 N. J. L. 
85, 122 A 724. 


Okl.—Bayne v. State, 42 Okl. Cr. 81, 
274 P 694. 


[a] Taking with consent or with- 
out ocbjection.—Where prescriptions 
which, under Harrison Anti-Narcotic 
Act, were required to be filed and 
kept for governmental inspection, 
were removed by government agents 
without a warrant from defendant’s 
drug store, either with defendant’s 
consent or without objection, there 
was no violation of. the Fourth 
Amendment relating to unreasonable 
searches and seizures. U.S. v. Sher- 
ry, 294 Fed. 684. 


[b] After prior refusal of consent. 
—One who consents to search of his 
premises waives his constitutional 
right against search and seizure, even 
though he at first refused to consent, 
and only consented in consideration 
of certain privileges. Richardson v. 
Com., 205 Ky. 434, 266 SW 1. 


[e] No search’ or seizure.—Where 
defendant handed prohibition agent 
invoices on amount of extracts he had 
purchased, upon the agent’s request 
for same, there was neither a search 


341 Ill. 


407, 
Peo. v. Reid, 336 Ill. 


421, 


found thereupon violating the law.1® 
seizure of an article abandoned by accused does not 
violate the guaranty.”° 


1 ee 
os 
i 


[§§ 63-64 


Likewise the 


Thus individuals may waive their immunity 
to illegal searches of their persons,?* possessions,”* 
dwelling houses,?® as well as to the illegal search 


nor seizure. Massei v. U. S., 295 Fed. 
683 [certiorari den 264 U. S. 592 mem, 
44 SCt 404 mem, 68 L. ed. 865 mem]. 


27. Paramore v. State, 161 Ga. 166, 
129 SE 772; Peo. v. Preston, 341 Ill. 
407, 173 NE 383. 


[a] Where person consents to 
search of person and taking of prop- 
erty, he thereby waives constitutional 
right in that respect, and cannot com- 
plain of violation thereof. Peo. v- 
Preston. 341 Ill. 407, 173 NE 383. 


28. See cases infra this note. 


[a] Suit case.—State v. Bliss, 
(Mo.) 18 SW (2d) 509. 


[b] Automobile.—Brown v. Com., 
208 Ky. 345, 270 SW 8338; °Peo. v. 
Broas, 240 Mich. 495, 215 NW 420; 
Jones-v. State, (Okl. Cr.) 294 P 210; 
State v. Guest, 118 S.C. 130, 110 SE 
112; Bowling v. State, 115 Tex. Cr. 
4,27 SW (2d) 182. 


[ec]. Establishment of probable 
cause to justify search of automobile 
may be waived. Epple v. State, 112 
Tex. Cr. 612, 18 SW (2d) 625, (Cr.) 
20 SW (2d) 196; Pence v. State, 107 
Tex. Cr. 285, 296 SW 542. 


Necessity of probable cause to 
search automobile see supra § 84. 


29. U. S.—Dillon v. U. S., 279 Fed. 
639. 


Ky.—Richardson vy. Com., 
434, 266 SW 1. 


Mass.—Com. v. Tucker, 189 Mass. 
457, 76 NE 127, 7 LRANS 1056. 


205 Ky. 


N. J.—State v. Giberson, 99 N. J. L. 
85, 122. A 724. 

Okl.—Noble v. State, (Cr.) 280 P 
476; Bayne v. State, 42 Okl. Cr. 81, 
274 P 694, 

[a] Where prohibition agents en- 


tered the public bar in defendant’s ho- 
tel, and, finding there a bottle of whis- 
ky, asked permission to search de- 
fendant’s house, which was granted 
and the search led by defendant, the 
seizure of other liquor found in such 
search, although the agents had no 
search warrant, was no violation of 
defendant’s rights under the Fourth 


Rae ag Dillon v. U. S., 279 Fed. 
[b] Hotel room.—In a prosecution 


for the illegal possession of intoxicat- 
ing liquor where the officers went to 
a hotel where defendant was regis- 
tered and to his room where they were 
admitted and were told by defendant 
to help themselves to some whisky, 
which they found, there was practi- 
cally an invitation to search without 


a warrant, hence the search was not_ 


an unreasonable search and seizure 
within the meaning of the United 
States Constitution or the State Bill 
of Rights. Cumpton v. Muskogee, 23 
Ok]. Cri 412,922 "P'562: 


[ec] Search of house of person ar- 
rested elsewhere.—(1) Officers may 
enter and search the homes of persons 
arrested elsewhere without warrant, 
where such persons consent and waive 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Some yet: os 


§ 64) © 


of their premises,?° or places of business.*! Hence, 
one who has thus consented to a search cannot there- 
after complain of irregularities in the search war- 
rant,?? or question its sufficieney,** or the manner 
of its issuanece,?* for an invitation®®. or consent?® 
to the search dispenses with the necessity of a 
search warrant altogether. Accused may not nullify 
his consent by claiming that he was drunk at the time 


of consenting.?7 
Limited waiver. 


their rights under Civil Rights Guar- 
anty. Peo. v. Kalnin, 189 NYS .359. 
(2) Search under warrant of the house 
of one after his arrest for felony by 
officers who went to his house is not 
illegal, where defendant notifies offi- 
eers to search the house and gives 
them the key. State v. McLennan, 40 
Ida. 286, 231 P 718. 


Search of house of person arrested 
elsewhere as unreasonable see infra § 
9S. 

30. Banks v. Com., 190 Ky. 330, 227 
SW 455; State v. Uotila, 71 Mont. 351, 
2297224. 


[a] Not unreasonable.—A search 
of ranch premises by a sheriff and 
prohibition agents without a warrant, 
but by consent of the owner, freely 
given on their request, is not an ‘‘un- 
reasonable search,” within the Fourth 
Amendment to the Constitution. U. 
S. v. Williams, 295 Fed. 219. 


81. Hodges v. U.S., 35 F. (2d) 594; 
Giacolone v. U. S., 13 F. (2d) 110. 


32. Howard v. Com., 197 Ky. 297, 
247 SW 10; State v. Allen, (Mo. A.) 
251 SW 69; Ferguson vy. State, (Tex. 


/Cr.) 31 SW (2d) 646; Hayes v. State, 


115, Tex. Cr, 644, 28 SW (2d) 9556; 
McPhail v. State, 114 Tex. Cr. 635, 26 
SW (2d) 218; Gonzales v. State, 113 
Nex, Cr, 122,18 SW (2d). 618; ‘Wil- 
liams y. State, 112 Tex. Cr. 307, 17 
SW (2d) 56. 


[a] Walidity of warrant.—Consent 
to search renders the validity of the 
search warrant immaterial. Cantrell 
vy. U. S., 15 F. (2d) 953 [certiorari den 
Ziee Wes. (65, 47% SCt b72.-71 Li. ed. 
S82)50 Hunnicutt v. Ul Sojcis EY (2d) 
953 [certiorari den 273 U. S. 768, 47 
SCt 572, 71 L. ed. 882]. 


[b] Mistake caused by false state- 
ments of accused.—That 
when arrested, gave an erroneous ad- 
dress, and later, while going with of- 
ficers who had a warrant to search 
the premises at the address given, 
told them he would show them where 
he lived, took them to his home, and 
told his wife to show the officers 
through the house, and show them 
where the whisky was, shows consent 
to a search of his house, so that it was 
not unlawful, even though the mistake 
in the search warrant, induced by his 
false statement, prevented it from 
authorizing the search of his true res- 
idence. Windsor yv. U. S., 286 Fed. 51 
{certiorari den 262 U. S. 748, 43 SCt 
528, 67 L. ed. 1212]. 


83. Williams v. Com., 204 Ky. 538, 
264 SW 1080; Gray v. Com., 198 Ky. 
610, 249 SW 769. 


34. Bruner v. Com., 192 Ky. 386, 233 
SW 795. 


The limits of the right of the 
officers to search is only coextensive with particular 
search consented to;** thus a consent to a search 
of a portion of a structure gives no right to search 
the whole structure,®® nor will a consent to search a 
house for a man permit a search of it for an illicit 
still;*® nevertheless, if officers are allowed upon de- 
fendant’s premises by his consent, and while there- 


accused,, 
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thorized.*4 


munity.*? 


fa] One consenting to search can- 
not attack the validity of affidavit up- 
on which search warrant was based. 
Williams v. Com., 204 Ky. 538, 264 
SW 1080; Gray v. Com., 198 Ky. 610, 
249 SW 769. 


hors Giacolone v. U. S., 13 F. (2d) 
86. U. S.—Schutte v. U. S., 21 F. 
(2d) 830. 


Ky.—Wax v. Com., 214 Ky. 480, 283 
SW 430; Brown v. Com., 208 Ky. 345, 
270 SW 833; Gray v. Com., 198 Ky. 
610, 249 SW 769; Howard v. Com., 
197 Ky. 297, 247 SW 10. 


Mich.—Peo. v. Weaver, 241 Mich. 
616, 217 NW 797. 
Mont.—State v. Uotila, 71 Mont. 


351, 229 P 724. 


Okl.—Jones v. State, (Okl. Cr.) 294 
Pee 


Tex.—Ferguson v. State, (Cr.) 31 
SW (2d) 646; Hayes v. State, 115 Tex. 
Cr. 644, 28 SW (2d) 556; McPhail v. 
State, 114 Tex. Cr. 635, 26 SW (2d) 
218; Epple v. State, 112 Tex. Cr. 612, 
18°- SW (2a) 625, (Cr.) 20 SW (2d) 
196; Gonzales v. State, 113 Tex. Cr. 
122, 18 SW (2d) 618; Williams v. 
State, 112 Tex. Cr. 307, 17-SW (2d) 
56; Jones v. State, 108 Tex. Cr. 444, 
1 SW (2d) 617; Chorn v. State, 107 
Tex. Cr. 5621, 298 SW 290; Pence. v. 
State, 107 Tex. Cr. 285, 296 SW 542; 
Jackson v. State, 107 Tex. Cr. 169, 295 
Sw 619. 


W. Va.—State v. Littleton, 108 W. 
Va. 494, 151 SE 7138. 


fa] Not unreasonable.—Search 
without a warrant, but with the own- 
er’s consent, is not an unreasonable 
search, within the meaning of a con- 
stitutional amendment. State v. West, 
42 Ida. 214, 245 P 85. 


37. U.S. v. Ashworth, 7 Alaska 64. 

32. U. S. v. McCunn, 40 F. (2d) 
295. 

39. U.S. v. McCunn, supra. 

[a] A statement of defendant, 


when arrested, that there was liquor 
on the fourth floor of loft building, 
and that the elevator man would take 
the agents through, was not consent 
to search of all floors without a war- 
rant. U. S. v. McCunn, 40 F. (2d) 
295. 

40. Veal v. Com., 199 Ky. 634, 251 
SW 648. 

41. Peo. v. Harter, 244 Mich. 346, 
221 NW 302 (implied consent); Grimm 
vy. State, (Tex. Cr.) 28 SW (2d) 134. 

Search incident to arrest for crime 
committed in officer’s presence see su- 


Mode of waiver; implied waiver. 
tent to waive the constitutional immunity must be 
positively established,*? the consent upon which a 
waiver is predicated may be given by actions alone,** 
by words,*® or actions supplementing statements in- 
dicating consent,*® an example of the latter being, 
where persons in an automobile step out to let offi- 
‘cers, requesting to do so, search it.4? 


ae 


[56 C.J.] 1179 


on, observe a felony being committed in their pres- 
ence, then a search of defendant’s premises is au- 
Likewise it has been held that where 
officers are invited into defendant’s room, and while 
therein observe without a search a roll of money 
which the prosecuting witness claimed was part of 
amount stolen, such act of the officers does not con- 
stitute an invasion of defendant’s constitutional im- 


While the in-. 


The constitu- 


pra §§ 95-99. 


[a] SGiquor found by an officer pro- 
ceeding upstairs with the owner’s im- 
plied consent is not obtained by ille- 
gal search, for an officer is not bound 
to be dumb and blind when he enters 
even by consent. Peo. v. Harter, 244 
Mich. 346, 221 NW 302. ; 


42, Hart v. Com., 198 Ky. 844, 250 
SW 108. 


43. U.S. v. Lydecker, 275 Fed. 976; 
U. S. v. Kelih, 272 Fed. 484. 


44. Warner v. State, (Ind. A.) 173 
NE 599. 


[a] Where defendant stepped back 
into room as officers entered, officers 
had right to assume they were enti- 
tled to enter, and defendants waived 
right to invoke constitutional guaran- 
ty against unreasonable search. War- 
ner v. State, (Ind. A.) 173 NE 599. 


45. See cases infra § 66. 


46. State v. McLennan, 40 Ida. 286, 
231 Pr7H7s. 


[a] Presenting key to officer.—(1) 
Where one under arrest charged with 
felony, after declaring he had no ob- 
jection to a search by the officers, 
hands a key to the house to an officer 
in the presence of the sheriff who has 
a search warrant and notifies the offi- 
cers to search the house, the search 
is not illegal, since defendant volun- 
tarily submitted thereto. State v. 
McLennan, 40 Ida. 286, 231 P 718. (2) 
The seizure of documents, belonging 
to an army officer charged with an 
offense, from his desk, to which he 
voluntarily turned over the key, in or- 
der to convince investigators of his 
innocence was not a violation of his 
constitutional rights, whether or not 
the documents were used on his trial 
hy court martial. U.S. v. Barry, 260 
Fed. 291. 


{[b] Leading officers in search.— 
Where accused ascertaining that offi- 
cers searching his house and outhous- 
es under a warrant knew of an illicit 
still on his premises some distance 
away, and voluntarily led them to it, 
he thereby waived his right to claim 
that the search and seizure was unrea- 


sonable. Huhman yv. U. S., 42 F. (2d) 
733. 
47. State v. Dinger, 51 N. D. 98, 


199 NW 196. 


[a] Where officers, after pursuing 
defendant for twenty-five miles, suc- 
ceeded in stopping him, and on asking 
to search with drawn pistols, not 
pointed at occupants however, with- 
out warrant searched his automobile, 
defendant getting out of car and not 
objecting, such search and resulting 
seizure of liquor did not violate U. S. 


1180 [56 C.J.] 


tional immunity is sometimes waived by a person 
when he engages in a business which is regulated 
by law,*® the acceptance of a license to engage in 
such a business being a necessary acceptation of the 
statutory conditions and an implied waiver of the 
constitutional immunity to that extent;*® 
mere obtaining, by a druggist, of a permit for the 


sale of liquor under the National 


does not waive his constitutional immunity against 
an inspection of his liquor stock by one not an officer 


of the Prohibition Bureau.°? 
Determination of waiver. 


In a ease where the 
facts relied upon as a waiver are controverted,®! and 


SEARCHES AND SEIZURES 


General. 


but the 


Prohibition Act 


a 


[§§ 64-65 


question of waiver is to be determined by a jury. 


[§ 65] B. Voluntary Character of Consent—1. In 
To constitute a waiver®* it must be clearly 
shown that consent given to an otherwise illegal 
search was voluntary,°* that is, that it was free from 
coercion, duress, or fraud,°° and not given merely 
to avoid resistance.°® As the constitutional guaranty 
is not dependent upon any affirmative act of the citi- 
zen,°? the courts do not place the citizen in the posi- 
tion of either contesting 


an officer’s authority by 


foree, or waiving his eoucntutional rights;°8 but in- 


possibly where the language used is ambiguous,°? the 


Const. Amend. art 4. State v. Din- 
ger, 51 N. D. 98, 199: NW 196. 


48. Paladini v. Super. Ct., 178 Cal. 
369, 173 P 588; Wibmer v. State, 182 
Wis. 308, 195 NW 9386. 


[a] Acceptance of a license to sell 
nonintoxicating liquors issued under 
a statute providing no person having 
a license to sell nonintoxicating liq- 
uors ‘“‘shall have in his possession on 
or about said premises any intoxicat- 
ing liquor. The commissioner, his 
deputies or any peace officer may in- 
spect such premises at any reasonable 
time without warrant,’’—is an accept- 
ance of the statutory provision and an 
implied waiver of the constitutional 
provisions concerning search and sei- 
Wibmer v. State, 182 Wis. 308, 


zure. 
195 NW 936. 
{b] Taking license and engaging in 


trade.—An order by the superior court 
to fish sellers to produce records of 
sales and purchases is not in viola- 
tion of the constitutional provision 
prohibiting unreasonable searches and 
seizures, Such records not being pri- 
vate since the passage of a statute 
providing for the licensing of fish 
dealers and authorizing of fixing of 
prices by the state market director, 
and the fish dealers having consented 
thereto by taking out a license and 
engaging in the business. Paladini v. 
Super Ct. 178 Cal, 369° 173, P5388. 


Production of books and papers as 
unreasonable search and seizure ‘see 
supra §§ 39-51. 


49. U.S. v. Mulligan, 268 Fed. 893; 
Wibmer v. State, 182 Wis. 308, 195 
NW 936. 


[a] Under Lever Act a person by 
accepting the conditions under which 
licenses were granted under the Lever 
Act—a war measure providing for the 
licensing of dealers in food, feeds, 
fuel, ete., and regulating the keeping 
of accounts with provision for the in- 
spection thereof—is deemed to have 
waived the constitutional right to pre- 
vent such inspection which he would 
otherwise have had. U.S. v. Mulli- 
gan, 268 Fed. 893. 


507) Wns. ve cOzZany ot Ky (ode 45. 


51. Hall v. State, 105 Tex. Cr. 365, 
288 SW 202. See Peo. v. Foreman, 
218 Mich. 591, 188 NW 875 (jury 
should be instructed that officer with- 
out warrant could not search grip un- 
less invited to do so; in the absence 
of such invitation jury should find de- 
fendant not guilty). 

52. Hall v. State, 105 Tex. Cr, 365, 
288 SW 202. 

53. See supra § 64. 


54. U.S. v. Rembert, 284 Fed. 996; 
U. S. v. Kelih, 272 Fed. 484; Herron 
v. State, 39 Okl. Cr. 346, 265 P 147; 


Smith v. State, 34 Okl. Cr. 434, 246 P 


1109; Tobin v. State, 36 Wyo. 368, 255 
P 788. i 
[a] Where a motorman, charged 


with violation of statute by possession 
of keys to street car fare boxes, vol- 
untarily invited officers to his home, 
and therein opened a box giving the 
officers the keys, his action was free 
and voluntary, and there is no merit 
to the contention that his constitu- 
tional immunity was violated. Peo. 
v. Ferrise, 219 Mich. 471, 189 NW 56. 


[b] Where papers are voluntarily 
surrendered by accused to the prose- 
cuting attorney in an endeavor to 
show innocence, there is no unlawful 
search or seizure by the action of the 


latter in retaining and using them. 
Us tS Wa Hart, (2168 Wedk iste (even 
though the prosecuting attorney 


breached his promise to return such 
articles and used them to obtain ac- 
cused’s indictment, there was no un- 
reasonable search and seizure, the 
goods being voluntarily delivered 
without threats, fraud, or duress). 


[c] Evidence held insufficient to 
show: (1) Consent to search of house. 
Windsor v. U.S., 286 Fed. 51. (2) In- 
vitation to officers to search. U.S. v. 
Kelih, 272 Fed. 484. 


55. Gouled v. U. S., 255 U. S. 298, 
41 SCt 261, 65 L. ed. 647 [answering 
cert questions 264 Fed. 839, answers 
conformed to 273 Fed. 506]: U. S. v. 
Bloom, 6 F. (2d) 584; Meno vy. State, 
197 Ind. 16, 148 NE 420; State v. 
Owens, 302 Mo. 348, 259 SW 100, 32 


ALR 383; Wiggin v. State, 28 Wyo. 
480, 200) Peacisnn) UGE See. Wa solemn 
Maresca, 266 Fed. 713 (holding that 


the unreasonable searches and sSei- 
zures against which a person is pro- 
tected by the constitution are those 
involving force, and that amendment 
does not apply where possession of a 
paper was obtained by fraudulent rep- 
resentation that it could be taken by 
force, if not voluntarily delivered). 


[a] Stealth, force, or coercion.— 
A search made pursuant to an admis- 
sion gained unlawfully by stealth, 
force, or coercion is illegal. Wiggin 
v. State, 28 Wyo. 480, 206 P 3873. 


[b] Stealth through social or busi- 
ness call.—The prohibition of the 
Fourth Amendment, against unrea- 
sonable searches and seizures, iS vio- 
lated when a representative of any 
braneh or Subdivision of the govern- 
ment gains entrance to the home or 
office of a person suspected of crime 
by stealth, through social acquaint- 
ance, or in the guise of a business 
eall, and subsequently makes a secret 
search, in the absence of the suspect- 
ed person, and seizes papers to be 
used in evidence against him. Goul- 
ed v.. U. 'S., 255 UsSu298) 4b SCu26l, 


stead they hold that a peaceful submission to a 
search or seizure is not a consent®® or an invita- 


65 L. ed. 647 [answering cert ques- 
tions 264 Fed. 839, answers conformed 
to 273 Fed. 506]. 


[c] Implied coercion.—Where a 
sheriff knocked at the door of defend- 
ant’s home and informed him he had 
come to search the premises, and read 
a search warrant in which he was 
commanded to enter by force if neces- 
sary, there was at least an implied 
coercion, hence the search was not 
had with the consent of defendant. 
rere v. Lock, 302 Mo. 400, 259 Sw 
ial 


[d] Infinence of hope or fear.—De- 
fendant did not waive constitutional 
rights when he gaye his consent to 
search of residence without warrant 
as result of hope or fear, or both, op- 
erating on mind. U. S. v. Baldocci, 
42 EF. (2d) 567. 


{e] Fight with officers.——When of- 
ficers, after calling at accused’s home 
upon suspicion that he had been con- ~ 
nected with a burglary, and to talk 
to him, thereupon engaged in a fight 
with him and his wife, the fight did 
not operate to open the house to 
search. Peo. v. Dorrington, 221 Mich. 
571, 191 NW 881. 


56. Tobin v. State, 36 Wyo. 368, 
255 P 788. 
[a] Peaceable submission as con- 


straint.—If an officer appears at a 
person’s home and in his Official char- 
acter demands the privilege of search- 
ing the premises, the owner of the 
premises who yields peacefully and 
silently to the official demand is as 
much under constraint as if he forc- 
ibly resists official interference. State 
v. Owens, 302 Mo. 348, 259 SW 100, 
32 ALR 383. 


184 Wis. 


57. State v. Warfield, 
56, 198 NW 854. 

58 U. S. v. Rembert, 284 Fed. 
996; Tobin v. State, 36 Wyo. 368, 255 
P 788. 

59.- U. S.—Cofer v. U. SS; 3778 
(2a) 677; U.S. v. Rembert, 334 Fed. 
996. 


Hawaii.—Terr. v. Ho Me, 26 Hawaii 
Sod, 

Ky.—Mattingly v. 
30, 250 SW 105. 


Mo.—State v. Owens, 302 Mo. 348, 
259 SW 100, 32 ALR 383. 


wige: —Tobin v. State, 36 Wyo. 368, 
255 P 788. 


{a] Involuntary consent.—Where 
one accused of illegally possessing 
intoxicating liquor was confronted by 
officers with a search warrant, and 
a declaration of the purposes to 
search the premises if the whisky 
was not shown, that defendant vol- 
untarily showed the officers the whis- 


Com., 199 Kye 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 65-66] 


tion,°° thereto, but is merely a demonstration. of re- 
gard for the supremacy of the law;*! nor is it a 
waiver of objection to the illegal search,®* or a 
waiver of the constitutional guaranty.°* 
a submission to search in response to a threat of the 
officers that they will procure a search warrant does 
not make it any the less voluntary.°* 


[§ 66] 2. Words and Statements to Officer. in 
applying the rules above stated®® it has been held 
that when statements of accused clearly indicate that 
the search is made with his voluntary consent, he 
will be held to have waived his rights under the 


ky did not place him beyond the 
guaranty against unlawful search 
provided in the constitutional guar- 
anty, the act being one of necessity, 
rather than of volition. Hampton v. 
State, 148 Tenn. 155, 252 SW 1007. 


[b] It might constitute resisting 
an Officer for a person to do other 
than submit to‘ duly constituted au- 
thority. Mattingly v. Com., 199 Ky. 
30, 250 SW 105. 


60. Meno v. State, 197 Ind. 16, 164 
NE 93. 


61. Meno v. State, 197 Ind. 16, 148 
NE 420. 


62. Cofer v. U. S., 37 F. (2d) 677. 


63. U: S.—vU. S. v. Kozan, 37 F: 
(2d) 6415." Farris veoiU 8.3 
(2d) 639 [certiorari den 277 
COT 48. SCE W602; “72-Sin. ved. 1101205 
iin Sova Olmstead; Husl(2d) V760; 
U. S. v. Slusser, 270 Fed. 818. 


Ill.—Peo. v. McGurn, 341 Ill. 
173 NE 754. 


Ind.—Biggs v. State, 167 NE 129. 


Whe Ss 


632, 


Miss.—Smith v. State, 133 Miss. 
ES 98 S 344. 
Y.—Peo. v. Jakira, 118 ~ Misc. 
303, “193 NYS 306. 
enn.—Hampton State, 148 


T 
Tenn. 155, 252 SW 1007. 


Wis.—State v. Wuest, 190 Wis. 251, 
208 NW 899. 


[a] Rule stated.—An occupant is 
not required expressly to protest and 
object to the search of his prem- 
ises without a warrant, and will not 
be deemed to have waived the re- 
quirement of a warrant, unless it 
clearly appears that he voluntarily 
permitted or expressly invited and 
agreed to the search, being cognizant 
of his right in the premises. , Smith 
v. State, 133 Miss. 730, 98 S 344, 


{b] Defendant informing a police 
Officer assaulting him where the re- 
volver might be found did not waive 
his constitutional rights, but was 
rather a submission to the officer’s 
supposed authority. Peo. v. McGurn, 
341 Ill. 632, 173 NE 754. 


[ec] Consent of owner that a per- 
son announcing himself a prohibition 
agent showing a badge and demand- 
ing the right might search premises 
is not a waiver of constitutional right 
to protection against unreasonable 
search: U. S. v. Slusser, 270 Fed. 
818. : 


[ad] Consent by necessity. When 
confronted by an officer with a search 
warrant, the agreement of a person 
to the search does not waive his se- 
curity against unreasonable search, 
the consent being by necessity rath- 
er than by volition. Hampton _ v. 
State, 148 Tenn. 155, 252 SW 1007. 
See Landers v. State, 157 Tenn. 648, 
11 SW (2d) 868 (holding search to 
be invalid under circumstances, al- 
though consent given, citing Hamp- 
ton v. State, supra). 


24 FF. 
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However, 


or waiver.°® 


673. 
65. See supra § 65. 
66. See cases infra this note. 


[a] Answer “all right” to officer’s 
statement that he wanted to search 
the premises, and that he was armed 
with a warrant which he delivered 
to defendant, waived necessity for a 
search warrant. Gonzales v. State, 
413" Tex. Cr: 122, 18°SW (2d) 618: 


[b] “All right; go ahead.”—BHvi- 
dence that officers, after disclosing 
their identity, had stated they de- 
sired to look over defendant’s place, 
and that he said, “All right; go 
ahead,’ warrants conclusion that 
search was with defendant’s permis- 
sion. State v. Uotila, 71 Mont. 351, 
229 P 724. 


[ec] “You don’t need any search 
warrant. Just go ahead and search 
anywhere. . . .”—Where defend- 
ant told officers they did not need 
a search warrant but to go ahead 
and search, he waived irregularities 
in the search warrant. Here the lan- 
guage is not controverted or ambig- 


uous, but specifically indicates a 
waiver. Hall v. State, 105 Tex. Cr. 
3865, 288 SW 202. 


{d] All right, go ahead, you won’t 
find anything.—Defendant’s. state- 
ment to sheriff, desirous of search- 
ing the place, to go ahead, that he 
would not find anything, is a waiver 
of necessity of a search warrant, for 
defendant consented to the search. 
Williams v. State, 112 Tex.. Cr. 307, 
17 SW (2d) 56. 


[e] “That is all right . . . Go 
ahead and search.’”—Defendant’s lan- 
guage to raiding officers who had 
told him that they had a right to 
search his place as they had seen him 
sell liquor is specific in favor of a 
waiver of necessity of a liquor search 
warrant. Hayes v. State, 115 Tex. 
Cr. 644, 28 SW (2d) 556. 


[f] “Help yourself, if you find 
anything, you are welcome to it.”— 
Such a statement to an officer with- 
out a warrant or probable cause to 
search an automobile in answer to 
his request “to look through it” is 
a consent waiving his rights. Bpple 
v. State, 112 Tex. Cr. 612,18 SW (2d) 
625, (Cr.) 20 SW (2d) 196. 


67. See supra § 65. 
68. See cases infra this note. 


[a] “All right” is not an invita- 
tion to search. . S. v. Marra, 40 
By Cad), 27,0). 


[b] “All right, you will find noth- 
ing here now.”—Where it was appar- 
ent that the officers would make the 
search at all events, accused’s state- 
ment did not prevent the search from 
being illegal. Farris v. U. S., 24 FE. 
(2d) 6389 [certiorari den 277 U. S. 
607, 48 SCt 602, 72 L. ed. 1012]. 


[ec] “All right, go ahead” is not 
a waiver of constitutional right. 
Fisher v. State, 37 Okl. Cr. 393, 259 


64. Gatterdam v. U. S., 5 F. (2d) |P 153. 
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guaranty ;°° however, under the rule heretofore stat- 
ed,°? when the surrounding circumstances show that 
they were not voluntarily made, the courts have 
generally regarded statements that ostensibly indi- 
cated invitation or consent to search as being invol- 
untarily made, and hence not constituting consent 
Furthermore, it 1s pointed out that a 
statement indicating consent or invitation to a search 
which, where the officers 
claim to have one, would, if the officers exhibited a 
warrant, not be such a waiver,®® the reason being 
that if accused knows that the officer has a search 


had no warrant or did not 


[d] “All right, go right on « s .« 
search all you want to.’”—Where of- 
ficers told defendant that they had 
a search warrant for jis premises, 
and defendant replied, “All right, go 
right on search all you want 
to,’ such language did not constitute 
an invitation to search, or a waiver 
of defendant’s rights under the con- 
stitution against search and seizure, 
but was simply a submission to law- 
ful authority. Meno v. State, 197 
Ind. 16, 148 NE 420 [superseded 164 
NE 93]. 


[e] “Go ahead.”—(1) Not a con- 
sent to search. State v. Littleton, 
108 W. Va. 494, 151 SE 713. (2) 
Coercion rather than consent under 
circumstances. Thomas v. Com., 226 
Ky. 101, 10 SW (2d). 606. 


[f{] “Go ahead and search.”—Re- 
marks by defendant’s wife to officers, 
“Go ahead and search,” does not show 
consent to search, Jordan v. State, 
ie Dex: Gress; wlll SWi(2d aoese 


[g] Statement while officer is in 
process of search.—Where a deputy 
sheriff, after having entered upon a 
search of a residence for intoxicat- 
ing liquor without a search warrant, 
stated to the occupant that he be- 
lieved he smelled some whisky and 
that he was going to hunt for it, 
the occupant did not waive the re- 
quirement of a search warrant, un- 
der the constitutional immunity, by 
telling the officer, ‘‘all right, you are 
welcome to find it if you can.” Smith 
v. State, 133 Miss. 730, 98 S 344. 


69. Coleman v. Com., 219 Ky. 139, 
292 SW 771; Mattingly V-Com:, 199 
Ky. 30, 250 SW 105 [overr Gray v. 
Com., "198 Kye G10" 249 SWaoor 
Bruner v. Com., 192 Ky. 386, 233 Sw 
795]; State v. Luna, (Mo. A.) 266 
SW 755. 


[a] “All right, go ahead.”—De- 
fendant’s statement, “All right, go 
ahead,” to an officer who had in- 
formed defendant that he had a war- 
rant means nothing more than “all 
right, if you have a warrant, go 
ahead,” and this is not a consent to 
a search under an invalid warrant. 
State v. Luna, (Mo. A.) 266 SW 755 
[transf (Mo.) 259 SW 797]. 


[b] “All right . . . search my 
house whenever you get ready,’ 
statement of defendant who was told 
that officers had a search warrant did 
not show a voluntary invitation. 
eS v. State, 186 Miss. 284, 101 


[ce] “All right, come in,” spoken 
by defendant to officers who came 
to his home and told him that they 
had a warrant, merely showed that 
defendant agreed to a search of his 
house under a proper search warrant, 
permitting the search provided it is 
legal. State v. Watson, 133 Miss. 
796, 98 S 241. 


[d] Officers without warrant.— 
Defendant, who permitted officers to 
search his premises without any 
claim by officers that they had a 
search warrant, waived immunity 
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warrant, it is idle for him to object to the search.’° 
Thus, statements to an officer armed with a warrant 
or claiming to have one, although apparently giving 
free consent to the proposed search, are construed 
as a mere intention not to resist the search under the 
warrant,’ for the presence of the officer with an- 
nouncement that he has a warrant amounts to official 
coercion,’? and by such enforced consent accused 
does not waive his right to object to such a search 
upon an invalid warrant,’* for he has the right to 
assume that the warrant possessed or claimed to be 
possessed by the officers is a valid one;** but there 
is some authority apparently to the contrary.*° 


{§ 67] 3. Consent or Submission by Another. In- 
dependent of the right or lack thereof of another 
than the one whose right is affected to waive his 


from unreasonable search. Cook v. 


State, (Oki. Cr.) 280 P 626. 


70. Coleman v. Com., 219 Ky. 139, 
292 SW 771. 


[a] Suspicion of guilt is aroused 
-by such an objection where the of- 
ficer is armed with a warrant. Cole- 
mae v. Com., 219 Ky. 139, 292 SW 
itl, 


71. Salata v. U. S., 
Atwood v. State, (Okl. Cr.) 280 P 
319; Bayne v. State, 42 Okl. Cr. 81, 
274 P 694; Thomas v. State, 40 Okl. 
Cr._98,. 267 P. 278; Herron v. State, 
39 Okl. Cr. 346, 265 P 147; Wilson 
v. State, 38 Oki. Cr. 409, 262 P 50a: 
Jones v. State, 36 Okl. tr. 180, 253 
P 310; Shockley Ve state, 356 Ok). 
Cr. 437, 251 P 514; Whitford v. State, 
35 Okl. Cr. 187, 249 P 430; Hancock 
v. State; 35 Okl. Cr. 96, 248 P 1115; 
Smith v. State, 34 Okl. Cr. 434, 246 
P 1109. 


{a] Although defendant freely 
and voluntarily submits to a search 
under the authority of a search war- 
rant, he does not thereby waive ee 
constitutional rights. Wilson  v. 
38 Okl. Cr. 409, 262 P 501; 
State, 36 Okl. Cr. 180, 253 


286 Fed. 125; 


State, 
Jones v. 
P 310. 


{b] Statement of intention not to 
resist warrant is the construction 
placed upon the expression ‘‘go ahead 
and search” and hence it is not a 
waiver of constitutional immunity 
from search from a warrant improp- 
erly issued. Hancock vy. State, 35 
Oki er, 96, 248 P 15. Smithey. 
State, 34 Okl. Cr. 434, 246 P 1109. 


{c] Not consent or waiver of ir- 
regularities in warrant.—‘‘All right; 
gzo ahead,” to officers proposing to 
search house under warrant does not 
waive irregularities in warrant or 
amount to consent to search with- 
out warrant. Dixon v. State, 108 Tex. 
Cr. 650, 2 SW (2d) 272. 


{d] Statement that officers did 
not necd a arrant, on being told 
they had a warrant, was not a con- 
sent to search under a void warrant, 
such answer merely being a _ state- 
ment of an intention not to resist 
search under a warrant. Atwood vy. 
State, (Okl. Cr.) 280 P 319. 


72. Atwood v. State, (Okl. Cr.) 280 
P 319; Wiggin v. State, 28 Wyo. 480, 
206 P 373 


[a] Coercion is implied where an 
officer displays his badge and shows 
an illegal warrant and thereby gains 
consent. Wiggin v. State, 28 Wyo. 
480, 206 P 373. 


73. Peo. v. Reid, 315 Ill. 597, 146 
NE 504; Herron v. State, 39 Okl. Cr. 
346, 265 P 147; State v. Littleton, 
108 W. Va. 494, 151 SH 713. 
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[a] ‘You don’t need it for me.” 
—An answer that officers did not 
need a warrant does not waive the 
right to object to search on a war- 
rant unlawfully issued. Herron v. 
State, 39 Okl. Cr. 346, 265 P 147. 


[b] Not waiver of right to object 
to evidence acquired.—Telling an of- 
ficer to go ahead after being informed 
of a search warrant is not a waiver 
of the right to object to evidence. 
Jones. v. Com., 227 Ky. 157, 12 SW 
(2d) 280. 


[cl “IX am innocent, help your- 
selves,” and “Everything is mine.”— 
Defendant’s statements to officers 
serving a void search warrant, Sain 
innocent, help yourselves,” and, “Ev- 
erything. is mine,’’ was not an invita- 
tion, nor an indication of voluntary 
submission, to search. Peo. y. Reid, 
315 Ill. 597, 146 NE 504. 


74 Peo. v. Reid, 315 Il. 
NE 504; Coleman vy. Com., 
139, 292 SW 771. 


[a] “Go on up there and search 
all you want to; you don’t need any 
search warrant.”—Statement of de- 
fendant to officer to go and search 
all he wanted to is not a waiver of 
objection to an invalid search war- 
rant, for after officers had told de- 
fendant they had a warrant he hada 
right to assume they did. Coleman 
Ven ©om:, 24:9 Weve UB 95292 SW eb. 


75. Smith v. McDuffee, 72 Or. 276, 
142 P 558, 1483 P 929, AnnCas1916D 
947 (wife’s consent to search of 
premises, on being shown search: war- 
rant, waived irregularities). 


597, 146 
219 Ky. 


i 76. Waiver by another see infra § 
"is 

77. See supra § 65. 

78. See supra §§ 54-63. 


7844. Amos v. U. S., 255 U.S. 313, 
41 SCt 266, 65 L. ed. 654; Cofer v. U. 
Spee ao (2a) 677; Fitter v. U. S., 258 
Fed, 567,'169 CCA 507; Potowick v. 
Com., 198 Ky. 8438, 250 SW 102; Dun- 
can v. Com., 198 Ky. 841, 250 SW 101; 
State v. Bonolo, 39 Wyo. 299, 270 P 
1065 (search without warrant). 


79. In re Tri-State Coal, etc., Co., 
253 Fed. 605. 


[a] Such acquiescence is but a 
choice of evils, and is not a consent 
or a waiver. In re Tri-State Coal, 
ete., Co., 253 Fed. 605. 


80. Wilkerson v. State, 37 Okl. Cr. 
43, 256 P 68. 


81. Arnold v. State, 110 Tex. Cr. 
529, 7 SW (2d) 1088, 9 SW (2d) 333. 


[a] Remark “All right, go ahead” 
of defendant’s brother to officers who 
advised him they had a warrant does 
not show consent to search for liquor. 
Arnold rv. State, 10 Dex) (Cro s520 007 
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constitutional immunity,7® such other person does 
not, within the rule above stated as to voluntarily 
consent,’? voluntarily consent, for the one entitled 
to the immunity, “8 toa search, submission to which 
is impliedly coerced by the official character of the 
searcher’®” and this rule has been applied to alleged 
waivers predicated upon consents given by an 
agent,7® a parent,®® a relative,®+ or a wife®? 
when confronted by an officer with a warrant. 


[§ 68] C. Waiver by Owner or One in Possession. 
As the constitutional guaranty, as far as security of 
property is involved, applies only to the owner or 
to one rightfully in possession thereof,®* officers may 
lawfully search premises,*+ a house,*® a vacant 
house,*® a garage,®” or an automobile,*® with the per- 
mission of the owner or one rightfully in possession; 


made 


SW (2d) 1088, 9 SW (2d) 3338. 


82. Conner v. State, (Ind.) 167 NE 
545; Rose v. State, 36 Okl. Cr. 333, 
254 P 509; Carignano v. State, 31 
OKI. Cr. 228, 238 PP 507: 


[a] Rule stated.—The contention 
that defendant’s constitutional rights 
were waived by his wife (assuming 
that she may waive them) when she 
admitted officers who came without 
a warrant demanding admission to 
make a search of his home under gov- 
ernment authority cannot be enter- 
tained. Amos y. U. S., 255 U.S. 313, 
41 SCt 266, 65 L. ed. 654. 


[b] Wife’s consent to search by 
men she knew to be sheriff and depu- 
ty on their request was given under 
coercion of their official character and 
was no waiver. Duncan vy. Com., 198 
Ky. 841, 250 SW 101. 


{c] No invitation by wife.—State- 
ments of defendant’s wife after 
search warrant was read to her was 
not an invitation to search nor a 
waiver of defendant’s constitutional 
right, but simply a bowing to legal 
authority, as she had no means of de- 
termining for herself whether the 
warrant was valid or not. Conner vy. 
State, (Ind.) 167 NE 545. 


23. See supra § 54 text and notes 
71-78. 


[a] 
from a search of the property of an- 
other. Carter v: Com., 234 Ky. 695, 
28 SW (2d) 976. 


84 Raine v. U. S., 299 Fed. 407 
(per Gilbert, J.); Shade v. State, 196 
Ind. 665, 149 NE 348. 


[a] Where owner of land on which 
still was found authorized officers to 
go thereon, search for and seizure of 
still, whisky, etc., without warrant, 
found in camp on such land, was not 
unreasonable search and seizure for- 
bidden by Const. art 1 § 11. Shade 
v. State, 196 Ind. 665, 149 NE 348, 


‘85. State v. Fowler, 172 N. C. 905, 
90 SE 408. 


86. Carter v. Com., 234 Ky. 695, 28 
SW (2d) 976. 


{a] Trespassers operating still.— 
Search without warrant of vacant 
tenant house occupied by trespassers 
operating still is legal, where made 
at request of owner of property. Car- 
Rae Com,, 234 Ky. 695, 28 SW (2d) 


87. Af v. State, 185 Wis. 21, 200 
NW 65 
[a] Beh kle of tenant.—Goods ob- 
tained in search of a garage with the 
consent of tenant in possession are 
lawfully obtained. Vejih v. State, 
185 Wis. 21, 200 NW 659. 4 


88. Bowling v. State, 115 Tex, Cr. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Trespassers are not protected 
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and even apparent ownership may justify such a 
search.®® 


Permission of purchaser of property may justify 
a search.?®® 


Where search was made by owner of the dwelling, 
and the property given to the officers, it has been 
held that there is no unreasonable search and sei- 
zure;°+ but there is some authority apparently to 
the contrary.” 


[§ 69] D. Waiver by Another. Since the immu- 
nity from unreasonable searches and seizures®? and 
the right to waive it®* are personal, it is generally 
held that it cannot be waived by anyone except the 
person whose rights are invaded,°®® or by some one 
who is shown to have specific authority to make a 
waiver of that right for the person affected in his 
absence,®® such authority not being such as can be 
implied or presumed.®*' There are, however, cases 
which have held that the immunity may be waived 
by another.°® 


Consent by member of family. There is no pre- 
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sumption that the wife of one entitled to the immu- 
nity is his authorized agent to consent to a search;°® 
and generally it is held that a wifet or husband? may 


_not waive the constitutional rights of the other by 


consenting to a search. However, where the husband 
and wife are equally in control and management of 
the premises, a search of the premises may be made 
by consent of either.* Too, since voluntary consent* 
requires sufficient intelligence to appreciate the act 
as well as the consequence of the act agreed to,® 
the sons of an incompetent father, in control of the 
premises owned by him, could not be subjected toa 
legal search by the consent of the father.6 Where 
defendant lives with his mother, who owns and con- 
trols the house, she may consent to a seareh of her 
house, including his room, a search of which he ob- 
jected to.’ There are cases which hold that the wife 
may waive her hushand’s rights as to a search under 
a valid warrant.® 


Where two persons have an equal right to the 
premises, one of them may invite or consent to a 
search of such premises.® 


4, 27 SW (2d) 182. 


fa] After return of borrowed au- 
tomobile, the consent of the owner 
to a search thereof was _ sufficient. 
Bowling v. State, 115 Tex. Cr. 4, 27 
SW (2d) 182. 


89. State v. Fowler, 172 N. C. 905, 
90 SE 408 (officers may lawfully 
Search a house with the permission of 


those in possession with apparent 
ownership). 
[a] There was no search and sei- 


zure, in violation of inhibitions of 
constitutions, where officers, with 
permission of persons in possession, 
claiming to be owners, examined 
property in a house, and took articles 
subsequently used against defendant 
in a prosecution. State v. Fowler, 
172 N. C. 905, 90 SE 408 [cit Cyc]. 


90. Newingham v. U. S., 4 F. (2d) 
490 [certiorari den 268 UU. S. 7038, 45 
SCt 638, 69 L. ed. 1166] (where pa- 
pers had been taken from a desk and 
files sold under a landlord’s warrant, 
with permission of the purchaser, 
there was an abandonment of them 
by defendants and the search and 
seizure of them was constitutional). 


91. Peo. v. Swift, 319 Ill. 359, 150 
NE 263. 


[a] Search by owner of house.— 
Where the owner of the house, a room 
of which was occupied by accused, 
herself found money hidden in the 
room, and told the officers she had 
found it, there was no unreasonable 
search of his room. Peo. v. Swift, 
819 Ill. 359, 150 NE 263. 


92. See case infra this note. 


[a] Where landlady of accused 
entered a room to make it up and 
therein discovered burglar tools and 
stolen property and notified the po- 
lice, the search and seizure was made 
by the officers as_ officers, not as 
agents of the landlady, who indeed 
had no right to search accused re- 
positories or rummage through his 
effects and could therefore give no 
such right to the officers. State v. 
Warfield, 184 Wis. 56, 198 NW 854. 


93. See supra § 54. 

94. See supra § 64. 

95. Hays v. State, 38 Okl. Cr. 331, 
$61 P 232; State v. Warfield, 184 Wis. 


56, 198 NW 854. See also Weeks v. 
U. S., 232 U. S. 388, 34 SCt 341, 58 L. 


ed. 652, LRA1915B 834, AnnCas1915C 
1177 (where officer was admitted, 
“probably by a boarder in response 
to a rap,’ it being held that defend- 
ant’s rights were infringed). 


[a] Consent by landlady not waiv- 
er.—Where defendant rented a room 
from a landlady who took care of it 
and had access thereto, her consent 
to a search of such room did not 
waive his rights or render the search 
valid. State v. Warfield, 184 Wis. 56, 
198 NW 854. 


96. Hays v. State, 38 Okl. Cr. 331, 
261 P 232. 
fa] Clerk not authorized.—Search 


of a store for stolen goods in the ab- 
sence of defendant without a warrant 
on the consent of the clerk working 
therein is unreasonable, in the ab- 
sence of proof that such clerk had 
been authorized to waive that immu- 
nity by the owner, the presumption 
of authority to waive not arising out 
of the mere fact of employment. 
Hays v. State, 38 Oki. Cr. 331, 261 P 
232. 


Voluntary consent given by another 
see supra § 67. 


97. U. S. v. Rykowski, 267 Fed. 
866; Humes v. Taber, 1 R. I. 464. 


98. State v. Griswold, 67 Conn. 290, 
34 A 1046, 33 LRA 227 (agent); Smith 
v. McDuffee, 72 Or. 276, 142 P 558, 
143° P ‘929, AnnCasi916D 947. See 
Raine v. U. S., 299 Fed. 407 (per Gil- 
bert, J., who held that a caretaker 
may consent to a search of a ranch 
in the absence of the owner; however, 
the circuit court of appeals, although 
adopting the final conclusion by the 
lower court, did not agree to this par- 
ticular holding). 


99. U. S. v. Rykowski, 267 Fed. 
866; Humes v. Taber, 1 R..I. 464. 


Tp CoLrer-V.4U. slot He eG2d) Oris 

ve v. Com., 199 Ky. 634, 251 SW 
48. 
' [a] Defendant’s wife was without 
authority to bind absent husband by 
consenting to unauthorized search of 
dwelling or waive legal warrant. 
Cofer v. U. S., 37 F. (2d) 677. 


2. Peo. v. Weaver, 241 Mich. 616, 
217 NW 797, 58 ALR 7383. . 


[a] Husband may not waive wife’s 
rights.—Where the wife, keeping 
roomers and boarders in her own 


home, bought with her own money, 
and her husband, from whom she was 
seeking a divorce was in another city, 
his consent, given nearly two years 
before, that the house might be 
searched at any time without a war- 
rant, was insufficient to waive her 
constitutional immunity. Peo. Vv 
Weaver, 241 Mich. 616, 217 NW 797 
58 ALR 733. 


3. Bannister v. State, 112 Tex. Cr. 
158, 15 SW (2d) 629. 


4. Necessity of voluntary consent 
see Supra § 65. 


5. Gilliland v. Com., 224 Ky. 453,. 
6 SW (2d) 467. 


6. Gilliland v. Com., 224 Ky. 453, 
6 SW (2d) 467. 


7. Gray v. Com., 198 Ky. 610, 249 
SW 769. See Com. v. Tucker, 189 
Mass. 457, 76 NE 127, 7 LRANS 1056 
(wherein it does not appear whether 
or not defendant’s mother owned the 
house, a search of which she consent- 
ed to, and which search was held 
valid). 


8. Smith v. McDuffee, 72 Or. 276, 
142 P 558, 143 P 929, AnnCasi916D 
947. See also Sheftall v. Zipperer, 133 
Ga. 488, 66 SEH 253, 27 LRANS 442 
(civil case for trespass; defendant 
entered premises by permission of 
wife, held he was no trespasser ab 
initio, although liable for the illegal 
search). 


[a] Waiving informalities.—The 
consent of -plaintiff’s wife, on being 
shown a search warrant to a search 
of the premises, waived informalities 
in the complaint, writ, and appoint- 
ment of the officer. Smith ve. McDuf- 
fee, 72 Or. 276, 142 P 558, 143 P 929, 
AnnCas1916D 947. 


9. Driskill v. U. S., 281 Fed. 146; 
Bannister v. State, 112 Tex. Cr. 158, 
15 SW. (2d) 629. 


[a] If both lessor and lessee had 
free access to garage on leased prem- 
ises, and used tt in common, and of- 
ficers entered and searched the ga- 
rage, and took a trunk and barrel 
therefrom at the invitation of and 
with the assent of lessee, in the pres- 
ence of lessor, who disclaimed being 
in possession of the garage and havy- 
ing any interest in the trunk and bar- 
rel, the contents of the trunk and 
barrel, used as evidence in the prose- 
cution of the lessor for having unlaw- 
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[§§ 70-71 


VII. SEARCHES AND SEIZURES ILLEGAL AB INITIO 


[§ 70] If a search and seizure is illegal at its in- 
ception it cannot become legalized by what it brings 
to hght,!° rather must it be justified by the steps that 
precede the search and seizure,t! which themselves 
Thus, if disclosed 
as the result of an illegal search, it is not justified by 
the diseovery of contraband,t® gambling devices,** 
or unlawfully possessed weapons;t® nor will a sub- 
sequent admission?® or confession? of aceused le- 
galize a search illegal at its inception. 
an unlawful search and seizure is commenced, and 


must be lawful in their entirety.” 


based on 


Moreover, if 
violated.?+ 


during its progress'® or thereafter,?® a search war- 


VITl. 


2 


—1l. Nature. A search warrant?? is a legal process** 
in the nature of criminal?® process, 
and has been likened to a writ of discovery.2° It 
is, Indeed, a special and peculiar remedy, drastic in 
its nature,?7 and made necessary because of public 


ermminal*?* or 


ful possession of intoxicating liquor, 
in violation of the National Prohibi- 
tion Act, were not obtained through 
an unreasonable search and seizure, 
in violation of the Fourth Amend- 
ment. Driskill v. U. S., 281 Fed. 146. 


Waiver by owner or one in posses- 
sien see supra § 68. 

10. U. S—Byars vy. U. S., 273 U. 
S. 28, 47 SCt 248, 71 L. ed. 520 [rev 
4 F. (2d) 507]; U.S. v. Two Soaking 
mits "ete 4428— (20) .6505. 0. Sv. 
O’Connell, 43 F. (2d) 1005; U.S. v. 
Setaro, 37 F. (2d) 134; Raniele v. U. 
S., 34 F. (2d) 877; In re Oryell, 28 F. 
(2d) 639; U. S. v. A Certain Distill- 
24 BF. (2d) 557; es S. v. Spallino, 

SENS : 


Ind.—Burnett v. State, 199 Ind. 49, 
155 NE 209; Doncaster v. State, 197 
Ind. 635, 151 NE 724. 

Mo.—Siate vy. Williams, 14 SW (2d) 
434. 

Mont.—State vy. Missoula County 


Fourth Judicial Dist. Ct., 70 Mont. 
191, 224 P 862. 

N. Y.—Peo. v. Defore, 242 N. Y. 
13,°150 NE 585;...Peo. v. Jakira, 118 
Mise. 303, 193 NYS 306. 


Okl.—Dean v. State, 37 Okl. Cr. 396, 


258 P 812 


Or.—State v. McDaniel, 115.Or. 187, 
Zot 2 96b; 23%. Bors. 


Tex.—Tendia v. State, 111 Tex. Cr. 
627, 13 SW (2d) 849; Haynes v. State, 
110 Tex. Cr. 553, 9 SW (2d) 1048. 


Wis.—Jokosh v. State, 181 Wis. 160, 
193 NW 976. 


Wyo.—Tobin v. State, 36 Wyo. 368, 
255 P 788. 


[a] It was against such search on 
the chance of discovery that the con- 
stitutional guaranty was intended to 
protect the people. U.S. v. Slusser, 
270 Fed. 818. 


[b] Never recognized.—The doc- 
trine that a search prosecuted in vio- 
lation of the constitution is made 
lawful by what it brings to light has 
never been recognized by the United 
States Supreme “Court, nor can it be 
tolerated under, our constitutional 
system. Byars Uso seeo Us. 28) 
47 SCt 248, 71 L. nea. 520 Trev 4F, (2a) 
507]. 


necessity.”® 


{e] If seizure is based on mere 
suspicion and the facts do not justi- 
fy an arrest, the subsequent discov- 
ery by an examination of the evidence 
secured by the seizure that the sus- 
picion was well founded is not suffi- 
cient to make what was unlawful at 
its commeneement a lawful search. 
Garske v. U. S., 1 F. (2d) 620. 


ll. 'U. S. v. Two Soaking Units, 
ete., 44 F. (2d) 650. 

12. Jokosh v. State, 181 Wis. 160, 
193 NW 976. 

13. Peo. v. Defore, 242 N. Y. 13, 
150 NE 585. 

14. Tobin v. 
255 P 788. 

15.) Peo. five Jakira, 118 - Mise. 
193 NYS 306. 

16. Haynes v. State, 110 Tex. Cr. 
553, 9 SW (2d) 1048. 

17. U.S. v. Setaro, 37 F. (2d) 134. 


18. Thomas v. State, 25 Okl. Cr. 
409, 220 P 976. 

19. Com. v. Di Franko, 14 Pa. Dist. 
& Co. 28. 
U. S. v. Mitchell, 274 Fed. 128. 
U. S. v. Vatune, 292 Fed. 497. 
Defined see supra § 3, 
Loub v. State, (Okl. Cr.) 292 
Bishop v. State, (Okl. Cr.) 288 
Dunn v. State. 40 Okl. Cr. 76, 


_ McAdoo v. State, (Okl. Cr.) 
State v. Noah, 150 Wash. 
729, 


State, 36 Wyo, 368, 


303, 


: on It is not an “order” under pro- 
visions of statutes for quashing con- 
vietions and _ orders. Johnston vy. 
McDougall, 17 Can. Cr. Cas. 58. 


24 Sugar Valley Land Co. v. John- 
son, 17 Ala. A. 409, 85 S 871. 


25. Peo. v. Kempner, 208 INGE 16, 
101 NE 793, 46 LRANS 970, AnnCas 
1914D 169. 


26. See cases infra this note, 

fa] Kind of writ of discovery.— 
Davis v. State, 30 Okl. 61, 234 P 787. 

{b] Resembling “John Doe pro- 
ceedings.’—State v. Kieffer, 45 S. D. 
288, 187 NW 164. 


27. Peo. v. Musk, 221 Mich. 578, 
192 NW 485; State v. Kieffer, 45 S. D. 
288, 187 NW 164. 


rant is procured it will not render valid the search 
invalid from its inception; nor, where property is 
seized under a void search warrant, can the seizure 
be legalized by the issuance of a second warrant 
information 
search and seizure.”° 

vious that the officer’s claim of good faith in making 
a search and seizure is materially supported by the 
subsequent discovery of evidence tending to support 
the charge that the law was being then and there 


secured through the first 
However, it is said to be ob- 


SEARCH WARRANTS AND PROCEEDINGS THEREFOR AND THEREUNDER 


{§ 71] A. Nature, Purpose, and Scope of Remedy It is restricted to cases of public prose- 
cutions,”° and it has no relation to civil processes or 
civil trials;?° hence the common law never recog- 
nized it as being available to individuals in eivil 
proceedings*? or as a process for adjudicating civil 
rights*? or maintaining mere private rights.** 


It is 


28. See cases supra note 27. 


[a] With regard to stolen goods.— 
They are proceedings whereby stolen 
goods may be searched for, and if 
found, placed in _ official custody. 
Conner vy. Com’,) 3. Binni (Panmsse 
Paye v. Bennett Piano Co., 21 Pa. 
Dist. 381. 


29. Agnello v. U. S., 290 Fed. 671 
[mod on other grounds 269 U. S. 20, 
46 SCt 4, 70 L. ed. 145]; State v. Mis- 
soula County Fourth Judicial Dist. 
Ct., 70 Mont. 191, 224 P 862; McAdoo 
v. State, 36 Okl. Cr. 198, 253 P 307: 


[a] So confined at commen law.— 
Robinson v. Richardson, 13 Gray 
(Mass.) 454; Peo. v. Kempner, 208 
N. Y. 16, 101 NE 798, 46 LRANS 970, 
AnnCas1914D 169, 


[b] They are collateral to criminal 
prosecutions although no direct crim- 
inal charge is ever brought against 
the one in whose possession the per- 
sonal property is found. Sugar Val- 
ley Land Co. vy. Johnson, 17 Ala. A. 
409, 85 S 871. 


[ec] Proceeding is not against any 
person, but is solely for the discov- 
ery and to get possession of personal 
property. State v. Kieffer, 45 S: D. 
288, 187 NW 164. 


380. Sugar Valley Land Co. v. John- 
son, 17 Ala. A. 409, 85 S 871; Peo. 
v. Kempner, 208 N. Y. 16, 101 NE 794, 
46 LRANS 970, AnnCasi914D 169; 
Robinson v. Richardson, 13 Gray 
(Mass.) 454; McAdoo v. State, 36 Okl. 
Cre LOS e253 2 0%. 


31. Robinson v. 
Gray (Mass.) 454; Peo. v. Kempner, 
208 N. Y. 16, 101 NE 794, 46 LRANS 
970, AnnCas1914D 169. 


[a] Statute providing for search 
warrants to search for property of 
insolvent debtor, such warrants to be 
issued by judges of insolvency on the 
complaint of an assignee, is unconsti- 
tutional as the guaranty was un- 
doubtedly intended to limit them to 
that general class of cases to which 
they had always been restricted, and 
did not contemplate being available to 
civil process. Robinson y. Richard- 
son, 138 Gray (Mass.) 454. 


32. Paye v. Bennett Piano Co., 21 
Pa. Dist. 381, 38 Pa. Co. 2938. 


33. ‘Lippman vy. Peo. 1756-11), 10a) 
51 NE 872; Robinson v. Richardson, 


Richardson, 13 


For later cases, developments anid changes in the law see Annotations, same title and section number, 


: 
i 
? 


“7 


§§ 71-73] 


a police weapon,** issued under the police power,*® 
and is a valid exercise thereof.*® Search warrant 
proceedings, while they are in no sense criminal ac- 
tions,®? and are not of themselves complete proceed- 
ings,?® can be separate®® substantial criminal pro- 
ceedings,*® but they are not necessarily so;*1 too, 
they may be ancillary to the prosecution of some 


particular offense,*? and may or may not be followed , 


by criminal prosecution,**® depending, perhaps, upon 
the facts disclosed by the proceeding.** 


[§ 72] 2. Purpose. While the primary purpose 
of the search warrant is to aid in the detection and 
suppression of crime*® and to obtain evidence for use 
in criminal prosecutions,*® yet it cannot be used 
solely as a means to secure such evidence,** and gen- 
eral exploratory searches and seizures, with or with- 
out a warrant, can never be justified.4® However, 
the mere fact that property seized may be used as 
evidence against its owner will not invalidate the 
seizure or the warrant under which it is made.*® 
The warrant is not allowed for the purpose of ob- 
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taining evidence of an intended crime;°° to be 
available the crime must have been completed,°! and 
it must be presently prosecutable.*1% Another func- 
tion of a search warrant is the restoration to the 
owner of his property.®? Search warrant proceed- 
ings are not proceedings against a person,°* but are 
solely for the discovery and to get possession of 
personal property,°* and it is not their purpose to 
try title of, or right to the possession of, goods,?® 
nor to try the person in whose possession the goods, 
upon search, are found.°® 


If issued for illegal purpose the writ will of course 
be invalid.®* 


[§ 73] 8. Scope of Remedy—a. In General. Gen- 
erally speaking the availability of search warrants 
extends to and embraces all cases in which a primary 
right to search and seizure may be found in the in- 
terest which the public or complainant may have in 
the property to be seized or in the right to the pos- 
session of it,°® or when a valid exercise of the. police 
power renders possession of the property by the 


13 Gray (Mass.) 454; Peo. v. Kemp- 
ner, 208 N. Y. 16, 101 NE 794, 46 LRA 
NS 970, AnnCas1914D 169. 


Purpose generally see infra § 72. 


34. State v. Guthrie, 90 Me. 448, 
38 A 368 
[a] Bane itous character.—‘“It is 


a sharp and heavy police weapon, to 
be used carefully lest it wound the 
security or liberty of the _ citizen.” 
State v. Guthrie, 90 Me. 448, 450, 38 
A 368 [cit Entick v. Carrington, 2 
Wils. 275, 95 Reprint 807 (quot Buck- 
ley v. Beaulieu, 104 Me. 56, 71 A 70, 
22 LRANS 819)]. 


35. Sugar Valley Land Co. v. John- 
son, 17 Ala. A. 409, 85 S 871. 


36. Fulton v. State, 171 Ala... 572, 
54 S 688; Peo. v. Wicka, 117 Misc. 
364, 192 NYS 633. 


[a] Its use to prevent and detect 
crime is a valid exercise of the police 
power. Peo. v. Wicka, 117 Misc. 364, 
192 NYS 633. 


37. State v. Kieffer, 45 S. D. 
187 NW 164. 


Procedure for application for search 
warrant see infra §§ 111-135 


38. Keefe v. Clark, 287 Fed. 372. 


[a] Search and seizure under legal 
process is not itself complete proceed- 
ing, but is the first step in a criminal 
or judicial proceeding for the for- 
feiture of the thing seized, and must 
be followed up by appropriate action 
in court. This was the common-law 
rule and is not abrogated by the Es- 
pionage Act regulating federal search 


288, 


warrants. Keefe v. Clark, 287 Fed. 
372: 

39. Wys v. Fornaris, 24 Porto Rico 
5 


[a] Special proceeding.—State v. 
Kieffer, 45 S. D. 288, 187 NW 164. 


40. Cole v. Curtis, 16 Minn. 182. 
41. Cole v. Curtis, supra. 
[a] There is nothing in law re- 


quiring it to be issued in a particular 
proceeding. Wys v. Fornaris, 24 Por- 
to Rico 45. 


42. Cole v. Curtis, 16 Minn. 182. 


43. Haworth v. Newell, 102 Iowa 
541, 71 NW 404. 


44. Haworth v. Newell, supra. 
45. U. S.—U. S. v. Gouled, 253. Fed. 
[56 C. J.—75] 


770. 


Ala.—Sugar Valley Land Co. v. 
Johnson, 17 Ala. A. 409, 85 S 871. 


Iil.— Peo. v. Zalapi, 321 Ill. 484, 152 
NE 500. 


Iowa.—Haworth v. 
Iowa 541, 71 NW 404.’ 


N. Y.—Peo. v. Kempner, 208 N. Y. 
16, 101 NE 794, 46 LRANS 970, Ann 
Cas1914D 169. 


Okl.—McAdoo v. State, 36 Okl. Cr. 
£98, 25385 P 5307). 


Pa.—Paye v. Bennett Piano Co., 21 
Pa. Dist. 38457338) Pa. Co, 293: 


S. D.—State v. Kieffer, 45 S. D. 288, 
187 NW 164. 


Vt.—Chipman v. Bates, 15 Vt. 51, 40 
AmD 663. 


[a] Object of search warrant is to 
obtain the goods, and to bring the 
person in whose custody they are 
found either to be recognized as a 
witness or to be subject to such fur- 
ther proceedings as the ends of jus- 
tice may require. Chipman v. Bates, 
15 Vt. 51, 40 AmD 6638. 


{b] Intended solely in aid of en- 
forcement of laws against crimes.— 
State v. Kieffer, 45 S. D. 288, 187 NW 
164. 


46. Sugar Valley Land Co. v. John- 
son, 17 Ala. A. 409, 85 S 871; Peo. v. 
Zalapi, 321 Ill. 484, 152 NE 500; Paye 
v. Bennett Piano Co., 21 Pa. Dist. 381, 
38 Pa. Co. 298; State v. Kieffer, 45 S. 
D. 288, 187 NW 164. 


[a] General purpose.—A _ search 
warrant under the general law is 
usually issued for the purpose of ob- 
taining evidence to support a criminal 
action already instituted or to fur- 
nish information determining the pro- 
priety of bringing a criminal action. 
State v. Kieffer, 45 S. D. 288, 187 NW 
164. 


[b] One function of warrant is to 
obtain possession of personal prop- 
erty, alleged to have been stolen, in 
order to obtain evidence against the 
person suspected and charged with 
the commission of an offense, there- 
by rendering aid to the proper admin- 
istration of the criminal law. .Paye 
v. Bennett Piano Co., 21 Pa. Dist. 381, 
ome An Coma a. 


[c] Search of premises for intoxi- 
cating liquor is not unreasonable be- 


Newell, 102 


cause it was a search for evidence in 
a criminal prosecution, for search 
warrants are authorized, when issued 
for the very purpose of obtaining evi- 
dence to prove a crime in which cases 
the guilt of the party is not other- 
wise susceptible of proof or easily 
proven otherwise. Peo. v. Zalapi, 321 
Ill. 484, 152 NE 500. 


47. Gouled v= U.S. 255 U.S, 298) 
41 SCt 261, 65 L. ed. 647 [quot U. S. 
v. Snow, 9 F. (2d) Oe Bessemer v. 
Hidge, 162 Ala. 201, 50 S 270; Peo. v. 
Defore, 242 N. Y. 13, 150 NE 585; Peo. 
v. Chiagles, 237 N. Y. 193, 142 NE 583, 
32 ALR 676. 


48. U.S. v. Rembert, 284 Fed. 996. 


[a] Its use as means for fishing 
through suspected person’s papers in 
an effort to obtain evidence is not 


mo ntods Us Siiv. Snow, 95h. 1a) 


49. Barber’s Pet., 281 Fed. 550; 
nee v. State, 32 Okl. Cr. 203, 240 P 


50. U.S. v. McBride, 287 Fed. 214 
[aff 284 Fed. 416, and certiorari den 
261 U. S. 614 mem, 43 SCt 359 mem, 67 
L. ed. 827 mem]; State v. Slamon, 73 
Vt. 212, 50 A 1097, 87 AmSR 711. 


51. U.S. v. McBride, 287 Fed. 214 
[aff 284 Fed. 416, and certiorari den 
261 U.-S. 614 mem, 43 SCt 359 mem, 67 
L. ed. 827 mem]; State v. Slamon, 73 
Vt. 212, 50 A 1097, 87 AmSR 711. 


5144. Veeder v. U. S., 252 Fed. 414, 
164 CCA 338 [certiorari den 246 U. S 


675 mem, 38 SCt 428 mem, 62 L. ed. 
933 mem]. 
52. Paye v. Bennett Piano Co., 21 


Pa. Dist. 381,-38 Pa. Co. 293. 


Restoration of stolen goods seized 
see infra § 219 


53. State v. Kieffer, 45 S. D. 288, 
187 NW 164. 


54 State v. Kieffer, supra. 


55. Peo. v. Kempner, 208 N. Y. 16, 
101 NE 794, 46 LRANS 970, AnnCas 
1914D 169. 


56. Briggs v. Shepard Mfg. Co., 217 
Mass. 446, 105 NE 622. 


57. Ss. ie 63,250 Gallons of Beer, 
13 F. (bay? 42. 

58. Gouled v. U. S., 255 U. S. 298, 
41 SCt 261, 65 L. ed. 647 [answering 
certified questions 264 Fed. 839, an- 
swers conformed to 273 Fed. 506]. 
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accused unlawful and provides that it may be tak- 
Cia er 


[§ 74] b. Subjects of Search and Seizure—(1) 
Limitation to Personalty. Search warrants are, of 
course, limited to a search for and seizure of per- 
sonal property,®°° and give no right to seize or hold 
real estate®! or fixtures or immovable property ;° 
and, indeed, they have nothing to do with real estate, 
except the search of it.°* 


[§ 75] (2) What Personal Property Seizable.*4 
It is not every kind of personal property that may 
be seized under a search warrant,®> and although 
certain species of articles are seizable under a search 
warrant at common law,°°® the types and character 
of the property for which search warrants may issue 
are generally regulated by statute;®? and in this 
connection statutes must be strictly construed®® as 
there is no need for a broad construection;®® and yet 
such statutes must not be so construed as unduly to 
restrict the government in securing the possession of 
the means by which crimes: have been committed.’° 
Warrants may be issued to seize such property as 
was used as the means of committing a felony,*? 
property in the possession of one with intent to use 
it as a means of committing a public offense,’? or 
stolen or embezzled property.*? 


Among articles held proper subjects of search and 
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seizure under a warrant are: Executed contracts ;"4 
forged instruments;7®5 gaming implements;*° illegal 
lottery tickets;*7 intoxicating liquors;** and stolen 
goods.‘ 


Books, documents, papers, and records. There is 
no special sanctity in papers, as distinguished from 
other forms of property, to render them immune 
from search and seizure,*° and the fact that they 
possess no pecuniary value is of no significance in 
determining whether they may be seized under a 
proper warrant;*! hence, if offending, they may be 
seized.8? However, where papers and documents 
afford evidence that a felony has been committed 
but are not the means of committing it they are im- 
mune from seizure,®? and, since they are immune 
from unreasonable seizure,** it has been held that 
a person’s private papers,®®> correspondence,*® reec- 
ords of his business,®’* and books of account,** can- 
not be seized indiscriminately, especially when they 
do not come within the purview of the statute au- 
thorizing the search warrant.®® 


Corporation records which would be evidence 
against individuals charged with crime may be seized 
under a search warrant.°° 


Prize fight films illegally transported have been 
held not subject to seizure under a search warrant.°! 


[§ 76] (8) Person. The common law provides 


59. Gouled v. U. S., supra. 67. See statutory provisions. 76. See Gaming § 258. 

Nie Property forfeited by neason bee Rose v. St. Clair, 28 F. (2d) 77. See Lotteries § 78. 
of crime with which it is connecte ° : . F 
is not entitled to legal protection, and [a] “When ‘statute specifies the SeOrna gee Intoxicating Liquors §§ 
is always rightfully subject to seizure 4 g 
on behalf of the government. Milam Bar Doses eo wl chi sear ee 79. Stone v. Dana, 5 Metc. (Mass.) 
v. U. S., 296 Fed. 629 [certiorari den y 98; State v. Mann, 27 N. C. 45. 


265 U. S. 586, 44 SCt 460, 68 L. ed. 
1192]. 


60. See supra § 3. 


6, Leyin, vo Blairs 17 Fip(2d) ris 
U. S. v. 68,250 Gallons of Beer, 13 F. 
(2d) 242; U. S. v. Nine 200-Barrel 
Tanks of Beer, 6 F. (2d) 401; Mellett, 
etc., Brewing Co. v. U. S., 296 Fed. 765. 


[a] It cannot be used as cloak for 
dispossessing a man of his real estate. 
Mellett, etc., Brewing Co. v. U. S., 296 
Fed. 765. 


62. U.S. v. 63,250 Gallons of Beer, 
13 F. (2d) 242; U.S. v. Nine 200-Bar- 
rel Tanks of Beer, 6 F. (2d) 401. 


63. Levin v. Blair, 17 F. (2d) 151, 


64. Protection from unreasonable 
searches and seizures see supra §§ 15— 
29. 


65, selba renNo.s LOIEront St. -b 2, 
(2d) 282, 285 [quot U. S. v. Snow, 9 
F. (2d) 978, 979]; Veeder v. U. S., 252 
Fed. 414, 164 CCA 3388 [certiorari den 
246 U. S. 675 mem, 38 SCt 428 mem, 
63 L. ed. 933 mem]. 


Real property not seizable see su- 
pra § 74. 


66. See cases infra this note. 


[a] At,time of adoption of consti- 
tution stolen or forfeited property, or 
property liable to ‘duties and con- 
cealed to avoid payment of them, ex- 
cisable articles and books required 
by law to be kept with respect to 
them, counterfeit coin, burglars’ tools 
and weapons, implements of gambling, 
and many other things of like char- 
acter were seizable. Gouled v. U.S., 
255 U., S..298, 41 SCt 261, 65. L. ed. 
644° Boyd v. Us-S., 116 U.S. 623,,6 
SCt 524, 29 L. ed. 746. 


other purposes. Peo. v. Kempner, 208 
N. Y. 16, 101 NE 794, 46 LRANS 970, 
AnnCas1914D 169. 


Construction of search warrant 
statutes generally see supra § 12. 


ee Rose v. St. Clair, 28 F. (2d) 


70 U.S. v. Snow, 9 F. (2d) 948. 


7i. - Rose v. St..'‘Clair,. 28 HE. (2d) 
189; In re No, 191 Front St., 5 F. (2d) 
282, 285 [quot U. S..v. Snow, 9 F. (2d) 
978, 979]: Zaft v. Milton, 96 N. J. Ha: 
576, 126 A 29; Peo. v. Defore, 242 N. 
Y. 18, 150 NE 585; Peo. v. Kempner, 
208 N. Y. 16, 101 NE 794, 46 LRANS 
970, AnnCas1914D 169; State v. Kief- 
fer, 45 S. D. 288, 187 NW 164. 


72. Zaft v. Milton, 96 N. J. Eq. 576, 
126 A 29; Peo. v. Defore, 242 N. Y. 18, 
150 NE 585; Peo. v. Kempner, 208 N. 
Y. 16, 101 NE 794, 46 LRANS 970, Ann 
Cas1914D 169; State v. Kieffer, 45 S. 
D. 288, 187 NW 164. 


[a] Subject of crime or means of 
commission.—The police power of the 
state extends to the search, seizure, 
and destruction of property which is 
either the subject of crime or the 
means of perpetrating it. State v. 
Stoffels, 89 Minn. 205, 94 NW 675. 


Voc Sete Noe LOL mA LONG. Site. 7. ee 
(2d). 282; Peo. v. Defore, 242 N. Y. 
138, 150 NE 585; Peo. v. Kempner, 208 
N. Y. 16, 101 NE 794, 46 LRANS 970, 
AnnCas1914D 169; State v. Kieffer, 45 
S. D. 288, 187 NW 164. 


74. Gouled v. U. S., 255 U. S. 298, 
41 SCt 261, 65 L. ed. 647 [answering 
certified questions 264 Fed. 839, an- 
swers conformed to 273 Fed. 506]. 


75,, ‘Langdon, Vv. Peo., 133 Ill. 382, 
24 NE 874. 


80. Gouled v. U. S., 255 U. S. 298, 
41 SCt 261, 65 L. ed. 647 [answering 
certified questions 264 Fed. 839 and 
answers conformed to 273 Fed. 506]. 


Production of books and papers 
generally see supra §§ 39-51. 


SI. -Gouled: vy. UU. S., 255.1. "Sea208= 
41 SCt 261, 65 L. ed. 647 [answering 
certified questions 264 Fed. 839, and 
answers conformed to 273 Fed. 506]. 


$2. Goulediv.U. S3 supra ess 
Vi irsehs 1G hs G2d) 20s tte mae 
Kirschenblatt, 16 F. (2d) 202; In re 
Rossenwasser, 254 Fed. 171. 


830. *Gouledi wal U.S. 255808 Sy 298. 
41 SCt 261, 65 L. ed. 647 [answering 
certified questions 264 Fed. 839, and 
answers conformed to 273 Fed. 506]; 
In re No. 191 Front St., 5 F. (2d) 282; 
Veeder v. U. S., 252 Fed. 414, 164 CCA 
338 [certiorari den 246 U. S. 675 mem, 
38 SCt 428 mem, 63 L. ed. 933 mem]. 


84. See supra § 14. 
85. U.S. v. Premises, 246 Fed. 185. 


86. U.S. v. Kirsch, 16 F. (2d) 204; 
. S. v. Kirschenblatt, 16 F. (2d) 202: 


87. U.S. v. Kirschenblatt, supra. 
88. U.S. v. Kirschenblatt, supra. 
89. U.S. v. Kirschenblatt, supra. 


90. In re Rossenwasser Bros., 254 
Fed. 171. 


[a] It is no objection that such 
records might also be evidence 
against the corporation. In re Ros- 
senwasser Bros., 254 Fed. 171. 


91. Rose v. St. Clair, 28 F. (2d) 
189; Consolidated Amusements vy. 
Gober, 22 F. (2d) 296. 


{a] Reason for rule.—Assume they 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 76-77] 


only for the searching, under a warrant, of some 
place or loeality®? as do the statutes in most of the 
it is held that the legislature 
may, without violating either the state or national 
constitution, authorize the issuance of a warrant to 
search the person;®* and such warrants have been 
provided for by some statutes both state and fed- 


states.°° However, 


eral.9® 


[§ 77] B. Necessity of Search Warrant—1. When 
Search and Seizure Not Incident to Arrest—a. In 
While search warrants are not necessary 
in all cases to effectuate a lawful and reasonable 
search and seizure,®*® generally speaking a search 
warrant is required for a lawful search and seizure, 
and the right to search without one is the excep- 
tion,®* and it has been pointed out that even though 
an officer may not be compelled to obtain such a 
warrant, it is, when possible, always advisable for 
him to do so,°® both because of the protection it af- 
fords such officer,®® and because searches and sei- 


General. 


were not stolen property, or subject 
to taxes, or, to forfeiture and their 
possession not made illegal by law, 
hence the only justification for seizure 
would be that they were used as a 
means for committing a felony, but 
an object which is transported, if 
powerless to move itself, cannot be a 
means of effecting the transportation. 
Rose ya ot. Clair, -28) B. s62d) 2189; 


{b] Prize fight films, not sent or 
received through the mails or inter- 
state carrier, are not subject to sei- 
zure. Consolidated Amusements Vv. 
Gober, 22 F. (2d) 296. 


92. Duckworth v. Taylorsville, 142 
Miss. 440, 107 S 666; Comby v. State, 
141 Miss. 561, 106 S 827 [cit Bishop 
Crim. Proc. (4th ed) § 240]. 


93. See statutory provisions. 


[a] Warrant to search person is 
invalid.—Comby vy. State, 141 Miss. 
561, 106 S 827. 


94. Collins v. Lean, 68 Cal. 284, 9 P 
173. See Purkey v. Naby, 33 Ida. 281, 
18 ME HT MOC I SircSi2 63 759 a.) L911 Ise 
15 § 8). 

[a] English Betting Act of 1853 § 
11 gave express power to search the 
person. Rex v. Plant, 51 N. S. 114, 36 
DomLR 717, 721 [cit Anderson v. 
Hume, 46 J. P. 825]. 


95. See statutory provisions. 


[a] National Prohibition Act § 25 
provides for search warrants for a 
search of the person. 


96. See cases infra this note; 
infra this section. 


[a] Even in cases of federal offi- 
cers, it is not necessary that they 
should in all cases have a search war- 
rant to justify a search and seizure. 
Greenberg v. U. S., 7 F. (2d) 65. 


[b] Reasonable search without a 
warrant is necessary in some circum- 
stances. Peo. v. Didonna, 124 Misc. 
872, 210 NYS 135. 


[ec] An officer without a warrant 
may make a reasonable search.—State 
v. De Ford, 120 Or. 444, 250 P 220. 


Exception of search of dwelling 
house see infra § 80 text and notes 
54-60 

97. U. S.—U. 
(2d) 124. 

Pee ae v. Gardener, 82 Fla. 355, 
91 2h 


and 


S. v. Di Corvo, 37 F. 


ereie'¢ v. Jakira, 118 Misc. 303, 
193. NYS 306. 


SEARCHES AND SEIZURES 


[56 C.J.] 1187 


zures without warrants are not in harmony with the 
traditions of our government; and indeed it has 
been held that in cases where the securing of a war- 
rant is reasonably practicable, it must be used.” 
Moreover, an officer who seizes property without a 
warrant is held to a strict compliance with all the 
requirements of Jaw authorizing such proceedings.* 


Nevertheless, the general ruleis that the constitu- 


Okl.—Best v. State, 32 Okl. Cr. 89, 
240 P 159; Levy v. State, 34 Okl. Cr. 
eat 238 P 235. 


yo.—State v. Bonolo, 39 Wyo. 299, 
e706. p 1065; State v. George, 32 Wyo. 
223,°231 P 683. 


[a] Reasonable and lawful search 
may be provided for in the constitu- 
tion by means of a warrant properly 
issued. Hays v. State, 38 OKl. Cr. 331, 
261 P 232; Levy v. State, 31: OKI. Cr. 
£99) 238 235. 


98. Mapp v. State, 148 Miss. 739, 
114 S 825. 


99. Protection from civil liability 
by warrant fair on its face see infra 


§ 196 


1. Peo. v. Seven Hundred and Thir- 
ty-Eight Bottles of Intoxicating Liq- 
uor, 116 Misc. 252, 190 NYS 477, 39 N 
Wir 92:10. 


[a] From time immemorial, the 
seizure of property without a search 
warrant has been generally disap- 
proved as offensive to our traditions 
of government, as it tends to compel 
defendant to disclose evidence against 
himself, and to surrender his property 
without due process of law. Peo. v. 
Seven Hundred and Thirty-Hight Bot- 
tles of Intoxicating Liquor, 116 Misc. 
252, "190" NYS-477,)39°N.. ¥. Cr. 270. 


2. Carroll v. U.S., 267 U. S. 132, 45 
SCt 280, 69 L. ed. 280, 39 ALR 790; 
MALTON Vie Winter ce Ene oo 251 [aft 
275 U. S. 192, 48 SCt 74, 72°L. ed. 231]. 


3. State v. Schoppe, 113 Me. 10, 
92 A 867. 


4, Agnello v. U. S., 290 Fed. 671 
[mod on other grounds 296 U. S. 20, 
46 SCt 4, 70 L. ed. 145]; U.S. v. Mc- 
Bride, 287 Fed. 214 [aff 284 Fed. 416, 
and certiorari den 261 U. S. 614 mem, 
43 SCt 359 mem, 67 L. ed. 827 pagal 
O’Connor v. U. Sy 281 Fed. 396; U.S 
v. Snyder, 278 Fed. 650 [rev on other 
grounds 285 Fed. 1]; Peo. v. Case, 220 
Mich. 379, 190 NW 289, 27 ALR 686 
(stating that neither the state nor 
federal constitutions prohibit search- 
es without a warrant); Hall v. Com., 
138 Va. 727, 121 SE 154. 


{a] This right existed prior to the 
constitution and continues unaffected 
by the prohibition in the Fourth 
Amendment and other parts of the 
constitution. O’Connor v. U. S., 281 
Fed. 396; U. S. v. Snyder, 278 Fed. 
650 [rev on other grounds 285 Fed. 1]. 


5. See supra § 14 note 13. 
6. Peo. v. Jakira, 118 Misc. 308, 198 


tional or statutory guaranties do not prohibit all 
searches and seizures without a warrant,* because 
their prohibition is directed against all unreasonable 
searches and seizures,® and as the constitutional in- 
hibitions against unreasonable search and seizure and 
against compelling a person to testify against him- 
self secure the individual in his person, home, and 
property from invasion by officers executing illegal 
and void search warrants,°® a search and seizure fore1- 
bly made under color of a void search warrant is an 
“unreasonable search and seizure;”* 
or absence of the search warrant may not be the de- 
termining factor;* a search with a warrant may be 


the presence 


NYS 306; Daniels v. State, 32 Okl. 
Cr. 426, 241 P 836; Cummings v. State, 
32 Okl. Cr. 274, 240 P 1078; Wiese v. 
State, 32 Okl. Cr. 203, 240 P 1075. 


7. Peo. v. Galnt, 235 Mich. 646, 209 
NW 915; Gore v. State, 24 Okl. Cr. 
394, 218 P 545. 


8. U.. S.—Carroll v. U:. S., 267, U2 S: 
132, 45 SCt 280, 69 L: ed. 543, 39 ALR 
790; U.S. v. Snyder, 278 Fed. 650 [rev 
on other grounds 285 Fed. 1]. 


.Miss.—Moore y. State, 138 Miss. 
116, 103 S 483. 


Mo.—State v. Turner, 302 Mo. 660, 
259 SW 427. 


N. Y.—Peo. v. Milone, 119 Misc. 22, 
195 NYS 488. 


Pa.—Com. v. Street, 3 Pa. Dist. & 
Co. 788. 


[a] Its presence or absence is not 
always the determining factor. State 
v. Owens, 302 Mo. 348, 259 SW 100, 32 
ALR 383. 


{b] Presence of a warrant does 
not influence circumstances of reason- 
ableness.—Peo. v. Milone, 119 Misc. 
22, 195 NYS 488. See U. S. v. Mc- 
Bride, 287 Fed. 214 [aff 284 Fed. 416, 
and certiorari den 261 U. S. 614 mem, 
43 SCt 359 mem, 67 L. ed. 827 mem) 
(holding reasonableness does not alto- 
gether depend upon possession, by 
searcher, of warrant). 


[ec] In Oregon (1) the rule as 
stated in the text applies. State v. 
Lee, 120 Or. 6438, 253 P 538; State v. 


De Ford, 120 Or. 444, 250 P 220 (if the 
possession of a warrant were the test 
of reasonableness, the force and effect 


of the word “‘unreasonable,”’ in the 
provision, would be lost). (2) How- 
ever, in State v. McDaniel, 115 Or. 


18%, 231) BP. 965,237) Pots. the Peount 
said: ‘May a search without a war- 
rant be reasonable? -It is said that 
a search with a warrant may be un- 
reasonable, and a search without a 
warrant may be reasonable and law- 
ful. The first proposition is a legal 
impossibility. “An officer with a war- 
rant duly issued who follows its com- 
mands cannot make an unreasonable 
search. It is reasonable because it is 
lawful. He may exceed his author- 
ity, and the search be unreasonable, 
but in that case he is no longer witha 
warrant. . . . Nor is the second prop- 
osition any sounder. If he makes a 
search without a warrant, however 
polite, gentle or considerate he may 
be the search is unreasonable because 
unlawful. The standard of reasona- 
bleness is not the conduct of the offi- 


1188 [56 C.J.] 
unreasonable, just as a search without one may be 
reasonable;® and, exeept where special restrictions 
are imposed by statute,'® the test is whether or not 
the seareh and seizare was reasonable? that being 
a judicial question,'® regardless of whether or not a 
warrant was issued.t® However, in apparent op- 
position to this eonstruetion’* is a recognition of 
the rule that the constitutional guaranty does not 
permit any searches of houses, papers, or posses- 
sions,'*'2 or protected elasses of property,’® without 
a search warrant, although the exeeption is made, 
whieh recognizes the right of an officer to search the 
person of one lawfully arrested and to remove from 
him property connected with the offense.*® 


Where thing sought is disclosed to senses.'’ The 
constitutional provisions against unreasonable 
searches and seizures do not prohibit a search with- 
out a search warrant that does not eonstitute a tres- 
pass;'§ hence the obtaining of information by the 
eye, where it is not aided by a trespass, does not 
constitute an unlawful seareh,?® nor does the use 
of a flashhght or searehlight in aid of vision render 
it illegal? Indeed, the guaranty does not prohibit 


cer but the possession of ethe war-; SW 46. 
rant.” This case however makes the [al 
exception of a search anv’ seizure sub- . 
sequent to a lawful arrest. 


9% <Agnello v. U. S., 290 Fed. 


erty.—Search 
warrant 
671 


SEARCHES AND SEIZURES 


Of protected classes of prop- 
and seizure without a 
of the protected classes of 
property is unreasonable, within the 


[§§ 77-78 


a seizure, without a search warrant, where the arti- 
cles sought are disclosed to any one of the senses ;** 
it requires a warrant only where the seizure is as- 
sisted or reached by a necessary search.** 


Articles disclosed in progess of search. Wherever, 
during the progess of a bona fide search for other 
commodities illegally possessed, whether with a 
search warrant or not, discovery is made of legal 
evidence of the possession of another thing, the pos- 
session of which is unlawful, the thing so found 
may be seized.*% 

Search on return to repair damage. Where, after 
making a search without a warrant, officers return 
to the premises to fix a door they had broken, and 
while there make another search, such search is un- 
lawful.*# 

[§ 78] b. For Search of Person.25 As the im- 
munity from unreasonable searches and seizures ap- 
plies to the person,*® a search of the person, except 


“when made as an incident to a lawful arrest?* or up- 


on invitation or consent?® must be made under a 
valid search warrant therefor?® and indeed the war- 


warrant is not necessary. Ferrell v. 
Com., 204 Ky. 548, 264 SW 1078; 
Scruggs v. Com., 202 Ky. 781, 261 SW 
261; Cole v. Com. 201 Ky. 543, 257 
SW 713; Royce v. Com., 194 Ky. 480, 
239 SW 795. 


[mod on other grounds 269 U. S. 20,} meaning of the constitution, Brent, 

46 SCt 4, 70 L. ed. 145]; U.S. v. Me-]| Vv. Com., 194 Ky. 504, 240 SW 45. 22. State v. Miller, 121 Wash. 153, 
Bride, 287 Fed. 214 [att 284 Fed. 416, 16. Youman v. Com., 189 Ky. 152, 209 P 9. 

and certiorari den 261 U.S. 614 mem, | 224 SW 860, 13 ALR 1803. . [a]. Where there is no need of a 


43 SCt 359 mem, 67 L. ed. 827 mem]; 
Peo. v. Didonna, 124 Misc.. 872, 210 
NYS 1385; Peo. v. Milone, Mise. 


22,195 NYS 488; Com. v. Street, 8 Pa, | fra § 91. 


Dist. & Co. 783.’ See Entick v. Car- 17. 
rington, 2 Wils, 275, 95 Reprint S807] see infra S$ 95-99. 
(declaring the illegality of searches 


18. Goodman 
269, 180 S 285. 


19. U. 
930. 


under general warrants). 
10. Right of legislature to add fur- 
ther protection see supra § 11. 


ll. Peo. v. Miller, 245 Mich. 115, 


Search of the person without a 
warrant as incident to arrest see in- 


Oifense in presence of officer 


S.—Boyd v. U. S., 286 Fed. 


search, and where contraband matter 
is fully open to the eye, the constitu- 
tion does not prohibit a seizure with- 
out a warrant. State v. Miller, 121 
Wash, 153, 209 P 9. 


23. U.S. v. Charles, 8 F. (2d) 302. 


Miss, [a] Finding narcotics in bona fide 
search for liquor is not enough to in- 
validate the seizure. U.S. v. Charles, 
8 F. (2a) 302. 


State, 158 


922 NW Ll. HE ger v. State, 32 Ariz. 121, {b] Discovery of Chinamen being 
256 P 362. unlawfully transported while officers 

{e] Question is not whether| )tich—Peo. v. Cardella, 233 Mich. } Were engaged in the search of an au- 
Search warrant was issued, but is] 505, 207 NW 141. tomobile with definite information 


whether the search was unreasonable. 
U. S. v. MeBride, 287 Fed. 214 [aff 284 
Fed. 416, and certiorari Wen 261 U. &§ 
§14 mem, 43 SCt 359 mem, 67 L. ec 
$27 mem]. 

12. See supra § 14 text and note 19. 

1S. State v. 
231 P 683. 

1&%) See supra text and notes 96-13. 


14%. Youman v. Com, 189 Ky. 
152, 159, 224 SW 860, 18 ALR 1303 [a] 
(however, this case declares “there 
eannot be doubt that it [the state 


269, 1380 S 285. 


fl 


an 


Cr. 55, 252 P 72. 


97 SE 62, 


158, 209 P 9. 


Miss.—Goodman vy. State, 158 Miss. 


Okl—Bynum vy. 
352, 268 P 993; Sands v. State, 36 Ol. 
> 


State, 


Jeorge, 82 Wyo. 233 S. C—State v. Quinn, 111 S. C. 174, 
George, 32 Wyo 33, 3 ALR 1500. 


Wash.—State v. Miller, 121 Wash. 


Looking into an automobile 
and seeing unconcealed liquor is not 
an illegal search without a warrant, 


that it contained intoxicating liquor 
was not made ‘by an unreasonable 
search. Milam v. U. S., 296 Fed. 629 
[Lceertiorari den 265 U. S. 586 mem, 44 
SCt 460 mem, 68 L. ed. 1192 mem]. 


Contraband articles generally see 
Supra § 25. 

What may be seized under a search 
warrant see supra § 75. 

24 Thomas v. Com., 226 Ky. 101, 
10 SW (2d) 606. 


25. Seizure of the person see Ar- 


40. OR]. Cr. 


guaranty] should be given the same 
broad and protective meaning ascribed 
to article 4, of the federal Constitu- 
tion, by the Supreme Court of the 
United States’) 


fa] Rule stated.—The constitution 
secures the people against unreason- 
able searches and seizures, and from 
the use of the word “unreasonable,” 
it might be thought that a reasonable 
search and seizure, as one that was 
not unreasonable, would be allowed 
without a warrant; but there is no 
foundation for this construction. 
This section does not permit any kind 
er character of search of houses, pa- 
pers, or pessessions without a search 
warrant. Youman v. Com., 189 Ky. 
152, 224 SW S60, 18 ALR 1303. 


15. Brent v. Com., 194 Ky. 504, 240 


within the constitution making illegal 
searches without a valid search war- 
rant. Sands v. State, 36 Okl. Cr. 55, 
252 P 72. 

20. Smith v. U. S.. 2 EF. (2d) 715 
(holding it not unreasonable for of- 
ficer to turn a flashlight into an open 
automobile); Rowland v. Com., 202 
Ky. 92, 259 SW 33; Smith v. State, 
155 Tenn. 40, 290 SW 4 (automobile 
standing in dark alley). 


Use of searchlight not prohibited by 
guaranty see supra § 36. 


21. State v. Vandetta, 108 W. Va. 
277, 150 SE 736; State v. Thomas, 105 
W. Va. 346, 143 SE 88. 


[a] Where the object sought is 
visible, open, and obvious to anyone 
within a reasonable distance, a search 


rest 5 G.) J. p°379. 

26. See supra § 17%. 

27. See infra § 91. 

28. See infra § 64 

29. Fla.—Tillman y, State, 81 Fla. 
» 88 S 377. 
Ky.—Adkins v. Com., 202 Ky. 86, 
259 SW 32; Holbrooks v. Com., 197 


Ky. 568, 247 SW 751; Helton v. Com., 
195 Ky. 678, 243 SW 918. 


<l.—Sanders v. State, (Cr.) 281 P 
Skinner v. State, (Cr.) 280 P 
; Graham v. State, 31 Okl. Cr. 125, 
= 462; Keith v. State, 30 Okl. Cr. 


HO 
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’ 


Cr. 177, 235 P 634; Keith v. State, 30 
Okl. Cr. 179, 235 P 685; Miles v. State, 
30 Okl. Cr. 54, 235 P 260. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


85 P 631; Keith v. State, 30 Okl. . 
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rant may be®°® and often is required®! by statute. 
A search of the person, without a search warrant, if 
not within the exceptions, is unlawful*? and “unrea- 
Thus such a search 
on mere suspicion is not permissible.*4 Furthermore, 
the arbitrary search of persons on the publie high- 
way is beyond the powers of police officers*® or 
military forces acting in conjunction with them.*¢ 


sonable” under the guaranty.** 


Or.—State v. McDaniel, 115 Or. 187, 
Zot OOo; cet PPOs 


Wis.—Jokosh vy. State, 181 Wis. 160, 
193 NW 976. 


{a] Search of one’s person, and 
taking a bottle of liquor therefrom, 
without a search warrant for the 
search of the person is unlawful. It 
is immaterial that a search warrant 
for the search of the premises, upon 
which the man was employed, had 
been issued. Jokosh v. State, 181 
Wis. 160, 193 NW 976. 


30. See cases supra note 29. 
31. See statutory provisions. 


Constitutionality of search warrant 
for search of person.see supra § 76. 


32. Adkins v. Com., 202 Ky. 86, 
259 SW 382; Holbrooks v. Com., 197 
Ky. 568, 247 SW 751; Helton v. Com., 
195 Ky. 678, 243 SW 918; Youman v. 
Com.) 1399 Ky. 152, 224 SW. -860,-13 
ALR 1303; State v. McBride, (Mo.) 
37 SW (2d) 423; Sowards v. State, 37 
ORI ICE, °431,0259 - P_tois; -Graham=v- 
State, 31 Oki) Criv 125, 237. P “4625 
Blacksburg v. Beam, 104 S. C. 146, 88 
SE 441, LRA1916E 714 (search of per- 
son for key to trunk). But see Keady 
wv. Peo., 32 Colo. 57, 74 P 892, 66. LRA. 
353 (holding that where an officer 
acting under a statute making it the 
duty of officers to search persons sus- 
pected of carrying concealed weapons 
does search a man, the officer is jus- 
tified, on the theory that such a stat- 
ute is equivalent to a warrant valid 
on its face, and the accused being 
tried for an assault on the officer was 
not allowed to raise the question of 
the constitutionality of the statute, 
nor does the court express any opin- 
ion of it). 


[a] Search of defendants’ persons 
without search warrant or warrant of 
arrest, in the absence of defendants’ 
committing any offense in the pres- 


ence of the officers, is illegal and prej- |. 


udicial to the rights of such defend- 


ants. Sanders v. State, (Okl. Cr.) 281 
lees, 
{b] It is more serious thing to 


search a man’s person than it is to 
arrest him, which is in itself a seri- 
ous matter, common as it may be. 
Blacksburg v. Beam, 104 S. C. 146, 88 
SE 441, LRA1916E 714. 


33. Pickett*v. State, 99 Ga. 12, 25 
SE 608, 59 AmSR 226; Youman v. 
Com., 189 Ky. 152, 224 SW 860, 13 
ALR 1303; State v. McBride, (Mo.) 
87 SW (2d) 423; Sanders v. State, 
(Okl. Cr.) 281 P 595; Skinner v. State, 
(Okl. Cr.) 280 P 851; Matthews v. 
State, (Okl. Cr.) 282 P 180; Keith v. 
State, 30 Okl. Cr. 186, 235 P 631; Keith 
v. State, 30 Okl. Cr. 179, 235 P 635; 
Keith v. State, 30 Okl. Cr. 177, 235 P 
634; Miles v. State, (Okl. Cr.) 235 P 
260. But see Peo. v. Didonna, 124 
Mise. 872, 210 NYS 135 (in which a 
search of the person, which resulted 
in the finding of a weapon, was held 
not to be “unreasonable” although it 
was not incident to an arrest, and 
seemingly there was no_ probable 
cause for belief that an offense was 
being committed, the officer being at- 
tracted only by the loud conversation 
of accused and his companions; the 
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[§ 79] c For 
fects.4° Except 
upon invitation 


theory of the case seems to be that 
such a search is necessary “under 
proper circumstances” in the further- 
ance of the reign of law and order; 
the court, however, recognizes the 
rule of necessity or probable cause 
for searches for contraband in gen- 
eral). 


[a] Aggravated violation of guar- 
anty.—‘‘The search of the person of 
an individual without a warrant, and 
not as an incident to a lawful arrest, 
violates in the most aggravated form 
the terms of the Constitution above 
quoted” [the guaranty against unrea- 
sonable searches and seizures]. Skin- 
nNereV. State (OkL Cri) 280 Pe sor 
[quot Sanders v. State, (Okl. Cr.) 281 
PFD99y OO Us 


34. Ga.—Pickett v. State, 
12, 25 SE 608, 59 AmSR 226. 


Ky.—Banks v. Com., 202 Ky. 762, 
261 SW 262; Youman v. Com., 189 Ky. 
152, 224 SW 860, 13 ALR 13803. 


Mo.—State v. McBride, 37 SW (2d) 
235 


S9rGas 


Oh.—Rasey v. Ciccolono, 34 Oh. Cir. 
Ct. 294. , 


Okl.—Sanders v. State, (Cr.) 281 P 
595; Skinner v. State, (Cr:)280 P 851; 
Sullivan v. State, 38 Okl. Cr. 200, 259 
P 654; Portlock v. State, 38 Okl.Cr. 
28, 258 P 1070; Miles v. State, 30 Okl. 
Cr. 54,-235 P 260. 


Wis.—Jokosh v. State, 181 Wis. 160, 
193 NW 976. 


But see Keady v. Peo., 32 Colo. 57, 
74 P 892, 66 LRA 353 (holding that a 
statute [Mills Annot. St. 1364] re- 
quiring officers to search all persons 
suspected of carrying concealed weap- 
ons justifies the search of persons by 
an officer without a warrant). 


fa] Such search violates constitu- 
tional guaranty.—Sanders v. State, 
(OKINCr) a 2810 P 595. 


[b] “If any search is unreasonable 
and obnoxious to our fundamental 
law, it is one of the kind with which 
we are now dealing” [a search of the 
person on base suspicion or informa- 
tion that one is carrying concealed 
weapons]. Pickett v. State, 99 Ga. 12, 
25 SE 608, 59 AmSR 226. 


[ec] Search on mere suspicion un- 
lawful and unreasonable.—(1) State v. 
McBride, (Mo.) 37 SW (2d) 428. (2) 
Search of person, without even sus- 
picion that he is violating the law, 
where he was merely driving along 
the street like any ordinary citizen, 
and was not legally arrested, is a vio- 
lation of the constitutional guaranty. 
Matthews v. State, (Okl. Cr.) 282 P 
180. 


[d] Search for weapon on suspi- 
cion.— Where sheriff heard shots fired 
in a public road and about ten min- 
utes later followed after persons in 
the road and found defendant and sev- 
eral others at a house several miles 
down the road, and defendant denied 
that he had a pistol, and sheriff or- 
dered his brother-in-law to search 
him because he saw some kind of bulk 
in the front of his shirt, and the 
brother-in-law found a! pistol, the 
search was unwarranted without a 
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There is, however, no illegal search and seizure in 
the act of an officer in seizing a prohibited weapon 
which an individual is about to throw away,®? or is 
attempting to draw on the officer,** or in a spontane- 
ous surrender of a weapon to an officer.?® 


Search of Portable Personal Ef- 
as incident to a lawful arrest*! or 
or consent,*” a search, without a 


search warrant and without having 
arrested defendant. Banks y. Com., 
202 Ky. 762, 261 SW 262. 


[e] Where bottle, later found to 
contain intoxicating liquor, was tak- 
en from the person of defendant forc- 
ibly and against his will and without 
a search warrant for his person, this 
constituted a search and seizure un- 
lawful under the guaranty, and it was 
immaterial that the officers saw the 
bottle before they seized defendant 
and thought that it contained intoxi- 
cating liquors, since it is not unlawful 
to have a bottle in one’s possession. 
eoees v. Jokosh, 181 Wis. 160, 1983 NW 


[f] Under statute allowing arrest 
without a warrant for a criminal of- 
fense committed in the presence of an 
officer, such officer has no right to 
search a person on mere information 
or suspicion that such person is car- 
rying concealed weapons. Pickett v. 
State, 99 Ga. 12, 25 SE 608, 59 AmSR 
226; Stewart v. State, 2 Ga. A. 98, 58 
SE 395; Hughes v. State, 2 Ga. A. 29, 
58 SE 390; Hughes v. Com., 41 SW 
294, 19 KyL 497. 


Offense committed in officer’s pres- — 
ence see infra § 96. 


35. Tillman v. State, 81 Fla. 558, 
88 S 377; Adkins v. Com., 202 Ky. 86, 
259 SW 82; Bishop v. Vandercook, 228 
Mich. 299, 200 NW 278; Rasey v. Cic- 
colono, 34 Oh. Cir. Ct. 294. 


[a] Particularly in the nighttime 
an officer without a search warrant.or 
warrant of arrest has no right to stop 
anyone on the public highway and de- 
mand that he surrender what he has 
in his possession, or take it from him 
without his consent. Tillman  v. 
State, 81 Fla. 558, 88 S 377. 


386. Bishop v. Vandercook, 
Mich. 299, 200 NW 278. 


[a] Search of travelers on high- 
way.—lIt is beyond the power of mili- 
tary forces called to the assistance of 
a sheriff to hold up travel over a pub- 
lic highway, and halt travelers for in- 
quisition and search and exact peril of 
life or limb for refusal to submit. 
Bishop v. Vandercook, 228 Mich. 299, 
200 NW 278. 


228 


37. Peo. v. Ramos, 35 Porto Rico 
G99: 
38. State v. Doe, 49 S. D. 516, 207 


NW 453 (simply a matter of self de- 
fense). 


39. Peo. v. Ortega, 35 Porto Rico 
V15. 
{a] Where spontaneous surrender 


was caused by fright which was 
aroused in defendant by the sight of 
the officer, and upon being asked what 
he was carrying he simply handed the 
revolver to the officer, it cannot be 
held that there was any search of the 
person. Peo. v. Ortega, 35 Porto Rico 
TL. 


40. Portable personal effects pro- 
tected see supra § 16 text and notes 
51-52. 


41. 
42. 


See infra §§ 92, 97, 102. 
See infra § 64. 
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[§§ 79-80 


warrant, of the portable personal effects in the im- ; transit, after an illegal search of the person of the 


mediate possession of their owner is illegal** and 
guaranty ;** 
search of such possessions on mere suspicion is un- 
This rule does not apply to such personal 
effects where they are voluntarily abandoned by the 
owner and their possession denied*® or where they 
are in the possession of another;*7 but where some- 
one else is carrying luggage for another who follows 
a few paces behind, it is nevertheless, in this respect, 
within the possession of the one carrying it.*® 


Luggage in transit. The search of a trunk in 


“onreasonable” under the 


lawful.*°® 


43. Ky.—Adkins v. Com., 202 Ky. 
86, 259 SW 32; Youman v. Com., 189 
Ky. 152, 224 SW 860, 13 ALR 13038. 


Me.—Caffinni v. Hermann, 112 Me. 
282, 91 A 1009. 


Mich.—Peo. vy. Foreman, 218 Mich. 
591, 188 NW 375. 


Miss.—Webb v. Sardis, 143 Miss. 92, 
108 S 442; Canteberry v. State, 142 
Miss. 462, 107 S 672. 


Okl.—Stogsdill v. State, 36 Okl. Cr. 
194, 253 P 309. 


[a] Search without legal arrest.— 
Where plaintiff, a foreigner with lim- 
ited knowledge of the language, was 
accosted by an officer who requested 
him to open his suit case, and upon 
his refusal seized it and opened it, 
finding no contraband, the search was 
illegal, and if it was incident to’an 
arrest, the arrest was likewise ille- 
gal, hence it could not be thereby jus- 
_tified. Caffinni v. Hermann, 112 Me. 
282, 91 A 1009. 


[b] Where accused set his suit 
case on floor of a hotel upon entering, 
and an officer following him opened 
-it, finding liquor, the officer having no 
warrant the jury should have been in- 
structed that under the circumstanc- 
es, in the absence of an invitation to 
search it, the officer had no right to 
search it. Peo. v. Foreman, 218 Mich. 
591, 188 NW 375. 


{e] Suitcase in automobile.—Peo. 
v. De Cesare, 220 Mich. 417, 190 NW 
302. 


[d] Bundle of clothes hanging on 
defendant’s saddle horn is a personal 
private possession and it could not be 
searched without a warrant first be- 
ing secured for that purpose. Cante- 
berry v. State, 142 Miss. 462, 107 S 


672. 


44. Youman v. Com., 189 Ky. 152, 
224 SW 860, 18 ALR 138038. See also 
U. S. v. Kaplan, 286 Fed. 963 (declar- 
ing that where the search of a suit 
case is made without a warrant it is 
essential that reasonable grounds 
therefor exist, but if it be imprac- 
ticable to procure a warrant the con- 
clusion as to the existence of the rea- 
sonableness of the search must be 
determined by the officer at his risk). 


Instruments of transportation upon 
probable cause to believe offense is 
being committed see infra §§ 86-87. 


45. Peo. v. Foreman, 218 Mich. 591, 
188 NW 375; Stogsdill v. State, 36 
Okl. Cr. 194, 253 P 309. 


46. Ross v. State, 140 Miss. 3867, 
105 S 846. Y 
[a] If voluntarily abandoned, then, 


of course, the officer would need no 
warrant to search it; but if it was 
not abandoned, but had been set on 
the ground temporarily, while the 
owner stepped away for some reason- 
able purpose, then the suit case would 


and the 


be in the possession of the owner at 
the time it was seized by the officer, 
and under such circumstances the offi- 
cer would have been required first to 
obtain a warrant for the _ search. 
Ross v. State, 140 Miss. 367, 105 S 846. 


Right to claim immunity for aban- 
doned property see supra § 63. 


47. One person without right to 
Si riee to search of another see supra 
54. 


48. Webb v. Sardis, 143 Miss. 92, 
108 S 442. 


[a] Even though defendant claim- 
ed he was carrying suit case for crip- 
pled person a few steps behind him, 
he has possession of the suitcase and 
a search of it without a search war- 
rant or legal arrest is illegal. Webb 
v. Sardis, 143 Miss. 92, 108 S 442. 


49. Blacksburg v. Beam, 104 S. C. 
146, 88 SE 441; LRA1916E 714. 


50. Entry to effect arrest see Ar- 
rest §§ 64-67. 


Places of habitation protected by 
guaranty see supra § 18. 


51. “Domus sua cuique est tutissi- 
mum refugium” 19 C. J. p 444. 


[a] Inviolability of home.—‘‘The 
poorest man in his cottage may bid 
defiance to all the forces of the 
crown; it may be frail; its roof may 
shake; the wind may blow through 
it; the storm may enter; but the king 
may not enter, and all his forces dare 
not cross the threshold of the ruined 
tenement.” Chatham General War- 
rants [quot Bessemer vy. Hidge, 162 
Ala. 201, 50 S 270, 272]. 


Doctrine not applicable to criminal |. 


rire see infra § 156 text and note 


52. U.S. v. Rembert, 284 Fed. 996. 


[a], “The maxim. |. . is part 
of our Constitutional law.’—Cooley 
Const. Limitations p 426 [quot Weeks 
Ve WU. S., 282 Us iS.s83, 84 SCt 84058 
L. ed. 652, LRA1915B 834]. 


[b] In a well reasoned case the 
court “So profound has been the in- 
fluence upon English and American 
law of the conception that the pri- 
vacy of one’s home is essential to the 
maintenance of one’s manhood and 
self respect, that, in short, an Eng- 
lishman’s home is his castle, that 
practically no American legislation 
has been found which has not declared 
in terms against the search of a pri- 
vate dwelling without a warrant, and 
so profound is the judicial conception 
of the necessity of the maintenance 
of that right that the courts 
have held that a statute that would 
undertake to authorize a_ general 
search of private houses, either with- 
out a warrant or upon a general war- 
rant, was unconstitutional and void.” 
U. S. v. Rembert, 284 Fed. 996, 999 
fappr’ Byars ve Un Suwa oO. Ssee ona 


owner for its key, is unlawful.*® 


[§ 80] d. For Search of Places of Habitation.°° 
The legal maxim “Every man’s house is his castle 
applies with all its vigor to the right of search of pri- 
vate dwellings,®? and such a search without a war- 
rant is unreasonable and abhorrent to our laws.°* 
Although never directly decided by the United States 
Supreme Court*? it is undoubtedly the rule that no 
search of a private residence, without invitation or 
consent,°*> can be made without a search warrant 
under the federal constitution or statutes®® or under 


N51 


SCt 248, 71 L. ed. 520; Agnello v. U. 
S.,.269 U. S. 20,46 SCt 4,7702 1. ved: 
145, 51 ALR 409]. 


{c] Dwellings being under highest 
protection against search are not to 
be invaded except upon full compli- 
ance with all constitutional and stat- 
utory requirements. Gmeiner v. 
State, 197 Ind. 48, 149 NE 728. 


[d] Courts of land have uniformly 
discountenanced all attempts on the 
part of officers to evade this sacred 
right upon various pretexts and sub- 
terfuges. Lucarini v. State, 159 Tenn. 
373, 19 SW (2d) 239. 


[e] Mere fact that man is officer, 
whether of high or low degree, gives 
him no more right than is possessed 
by the ordinary citizen to break in up- 
on the privacy of a home and subject 
its occupants to the indignity of a 
search for the evidences of crime, 
without a legal warrant procured for 
that purpose. McClurg v. Brenton, 
123 Iowa 368, 98 NW 881, 101 AmSR 
323, 65 LRA 519. 


[f] As it is more practicable to 
secure warrant for the search of a 


structure like a dwelling house than ~— 


it is in the case of a vehicle or boat, 
the rule requiring a warrant is more 
strictly applied in the former case. 
Carroll v. U. S., 267 U. S. 132, 45 SCt 
280, 69 L. ed. 543, 39 ALR 790. 


53. Agnello v. U. S., 269 U. S. 20, 
46 SCt 4, 70 L. ed. 145, 51 ALR 409; 
Schnorenberg v. U. S., 23 F. (2d) 38; 
Lindsly v..U. S., 12) BE. 20)" Wass Gale 
drie v. State, 94 Fla. 134, 113 S 704; 
Lucarini v. State, 159 Tenn. 3873, 19 
SW (2d) 239. 


[a] Congress never authorized 
search of private dwellings without 
a warrant; on the contrary, it has 
made special limitations on such a 
search. Agnello v. U. S., 269 U. S: 
20, 46 SCt 4, 70 L. ed. 145, 51 ALR 409. 


{b] No amount of incriminating 
evidence will supply place of warrant 
for such a search. McClurg vy. Bren- 
ton, 123 Iowa 368, 98 NW 881, 101 
AmSR 323, 65 LRA 519. 


{c] Full compliance with all re- 
quirements, constitutional or statu- 
tory, is required for an entry into a 
dwelling house. Gmeiner y. State, 197 
Ind. 48, 149 NE 728. 


54. So said in Agnello v. U. S., 269 
ike: 20, 46 SCt 4, 70 L. ed. 145, 51 ALR 


[a] Universality of rule.—Save in 
certain cases, as incident to arrest, 
there is no sanction in the decisions 
of the courts, federal or state, for 
the search of a dwelling house without 
a warrant. Agnello v. U. S., 269 U. 
ee 46 SCt 4, 70 L. ed. 145, 51 ALR 


55. Consent to search or waiver of 
eect een a rights see infra §§ 64— 


56. Agnello v. U. S., 269 U.S. 20, 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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e 


§ 80] 


the constitutions or statutes of the several states5? 
except when such a search is incident to a lawful ar- 
no matter how well 
founded, that an article sought is concealed in a 
dwelling house furnishes no justification for a search 
of that ‘place without a warrant,°® and such a search 
has been held unlawful notwithstanding facts un- 
questionably showing probable cause.®° 


Additional statutory protection of the dwelling 
house from searches and seizures is made by federal 
and state statutes,°1 and the search of a private resi- 
when the statute forbids such 
search, is, of course, unreasonable under the consti- 
tutional guaranty as well as violative of the stat- 


rest.°° Moreover, a_ belief, 


dence for liquor, 


utes 


Rooming house. 


46 SCt 4, 70 L. ed. 145, 51 ALR 409 [cit 
Gouled v. U. S52255 U. Ss. 298, 308, 41 
SCt 261, 65 L. ed. 647; Silverthorne 
Lumber Co. v. U. S., 251 Wi. SSO,n oo Ls 
40 SCt 182, 64 L ed. 319; Weeks v. 
aS. ye202 Usis: 3838, 393, 34 SCt 341, 
58 L. ed. 652, LRA1915B 834, AnnCas 
BOLO C mii SOY. Ve mes mull y Un Ss 
616, 624— 630, 6 SCt 524, 29 L. ed. 746]; 
De Pater v. U. S., 34 Fvt(2d) 275; U.S: 
v. Leach, 24 F. (2d) 965; Schnoren- 
berg v. U. S., 23 F. (2d) 38; Thompson 
Ver UL S., 22 BE. (2d) 134;°0.'S. v. Cos- 
tanzo, 13 F. (2d) 259; Lindsly v. (Oise 
TLPABNS ER CENG I9 ne [rev TOR. (20) 2474s 
TS Vaso. trB C20) LOL U.S av. 
Rembert, 284 Fed. 996; Veeder v. U. 
S., 252 Fed. 414, 164 CCA 338 [certio- 
rari den 246 U. S. 675 mem, 38 SCt 428 
mem, 62 L. ed. 933 mem]; U.S. v. De 
los Reyes, 20 Philippine 467. See Mur- 
phy v. U. S., 285 Fed. 801 [certiorari 
den 261 U. S. 617 mem, 43° SCt 362 
mem, 67 L. ed. 829 mem] (declaring 
the rule elementary). 


[a] It has always been assumed 
that one’s house cannot lawfully be 
searched without a search warrant ex- 
cept as incident to an arrest. Agnello 
Vi. S.. 269 Us Ss. 20, 46° SCt 4. 70 TL. 
ed. 145, 51 ALR 409. 


[b] One’s home is not to be invad- 
ed forcibly and searched by the curi- 
ous and suspicious; not even by a dis- 
interested officer of the law, unless he 
is armed with a search warrant. Vee- 
der v. U. S., 252 Fed. 414, 164 CCA 338 
[certiorari ‘den 246 U.S. 675 mem, 38 
Sct 428 mem, 62 L. ed. 933 mem]. 


[ec] Search by government agents, 
without search warrant, of dwelling 
houses in the nighttime is “unreason- 
able’ and:in violation of the constitu- 
tion. Poulos v. U. S., 8 F. (2d) 120. 


[d] Roving search of tenement 
house.—A search of defendant’s dom- 
icile in a tenement house by narcotic 
agents, without a search warrant and 
where they had no knowledge of de- 
fendant or his premises and no infor- 
mation on which to base an affidavit of 
probable cause, is, of course, unrea- 
sonable and unlawful. Ganci v. U. Ss 
287 Fed. 60 [certiorari den 262 U. 3 
Toes SOL 702, 67) Le ede 1217]. 


{e] Violation of Fourth and Fifth 
Amendments.—Entering defendant’s 
house and seizing alcoholic liquors 
without a search warrant is in viola- 
tion of defendant’s rights under Const. 
Amendms. IV and V. Amos v. U. 
Dr paMWe Semodisy et lS Ct, 2G. Gola, ed. 
654; In re Horschler, 116 Misc, 248, 
190 NYS 355. 

57. U. S.—Lawson v. 
(2d) 746. 

Ill.—Peo. v. Brocamp, 307 Ill. 448, 
1388 NE 728. 


Ind.—Gmeiner y. State, 197 Ind. 43, 
149 NE 728. 
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rules governing 
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and the seizure of furniture, fixtures, and other ar- 
ticles by an officer without a warrant, where there 
was no charge that its proprietor violated the pro- 
hibition laws, and the failure of such officer, after 
the seizure, to make a complaint charging an of- 
fense before a court and obtain a warrant from such 
‘court to keep possession of such property as required 
by statute, was a violation of the immunity of the 
proprietor from unreasonable searches and seizures 
as well as a violation of the statute.® 


apartment; luggage therein. The 
the necessity of a warrant for a 


search of a dwelling house®* apply as well to the 
search of an apartment or room used as a dwelling 


by a person,®® even though the family of such person 


The search of a rooming house 


Iowa.—McClurg vy. Brenton, 123 
Iowa 368, 98 NW 881, 101 AmSR 323, 
65 LRA 519. 


Mo.—State v. 
1042. 


Okl.—Roberts v. State, (Cr.) 287 P 
793; Baker v. State, 35 Okl. Cr.” 62, 
248 P 846; Duncan yv. State, 11 Okl. 
Ciren ie 144 P 629. 


Tenn.—Lucarini v. State, 159 Tenn. 
373, 19 SW (2d) 239. 


W. Va.—State v. Slat, 98 W. Va. 448, 
127 SE 191. 


Wyo.—State v. Crump, 35 Wyo. 41, 
246 P 241. 


[a] Unreasonable.—A search of a 
person’s house without a valid search 
warrant is “unreasonable search’ 
within the constitution. State v. Slat, 
98 W. Va. 448, 127 SE 191 


[b] Search for stolen Wenenert ye 
(1) Nothing will justify searching a 
dwelling for stolen property without 
a warrant for that purpose. McClung 
v. Brenton, 123 Iowa 368, 98 NW 881, 
101 AmSR 323, 65 LRA 519. (2) While 
it is permissible to enter a house to 
search for and seize stolen property, 
such action not being an unreasonable 
search or seizure, althoug’h, when such 
entry is over objection, it can be al- 
lowed only when in accordance with 
prescribed forms, such as search war- 
rants, etc. Rippey v. State, 86 Tex. 
Cr. 539, 219 Sw m163. (33) Ina prose- 
cution ‘for receiving stolen property, 
the action of the officers in entering 
defendant’s home by force or by per- 
mission of another in his absence, and 
searching his premises, seizing the 
property claimed to have been stolen, 
without first obtaining a proper war- 
rant for search and seizure, as re- 
quired by the constitution is an in- 
vasion of defendant’s constitutional 


McAnnally, 259 SW 


rights. Peo. v. Brocamp, 307 Ill. 448, 
138 NE 728. 
[ce] Waking papers by police offi- 


cers from defendant’s house, in his 
absence and without his consent, with- 
out any warrant for making a search, 
was an eel invasion.of defendant’ s 
right. Peo. v. Manko, 189 NYS 357 
[aff 196 NYS 944]. 


58. See case infra this note; 
infra §§ 98, 98, 104-106. 


[a] It has never been required in 
all cases to procure search warrants 
of entering upon and searching private 
dwellings or premises. Peo. v. Milone, 
119 Mise. 22,195 NYS 488. 


59. Agnello v. U. S., 269 U. S. 20, 
4678Ct 4,70 LE. ed. 145, 51 ALR 409 
[mod 290 Fed. re Wales Lucarini y. State, 
159 Tenn. 3738, 19 SW (2d) 289. 


[a] General belief.—Invasion of 
house without warrant and on general 
belief that defendant was engaged in 


and 


liquor business, is unlawful. Russell 
v. Com., 232 Ky. 353, 23 SW (2d) 546. 


[b] CGdor.—Search of a _ private 
dwelling is not authorized because a 
prohibition agent smelled the odor of 
fermenting mash emanating from out- 
See U. S. v. Leach, 24 F. (2d) 


Reasonable belief and probable 
cause for believing crime being com- 
mitted as justification in general see 
infra §§ 104-106. 


60., Agnello v. U. S., 269 U. S. 20, 
46 SCt 4, 70 L. ed. 145, 51 ALR 409 
[mod 290 Fed. 671]; U.S)! van Bale 
docci, 42 .F..:(2d) 567; Bell v. U. S., 
DMB C2G) 8 2.0i5 State v. Bonolo, 39 
Wyo. 299, 270 P 1065. 


[a] Reasonable cause to believe 
felony was being committed in dwell- 
ing will not authorize search without 
warrant. State v. Bonolo, 39 Wyo. 
299, 270 P 1065. 


61. See statutory provisions, 


By National Prohibition Bob see In-. 
toxicating Liquors § 367 


ieee et v. State, 33 Ok], Cr. 424, 
BES. als v. State, 84 Okl. 73, 202 P 
64. See supra notes 51--60. 
65. Peo. v. Stokes, 334 Ill. 200, 165 
NE 611; Vinson v. Com., 219 Ky. 482, 
293 SW 984; Simmons v. Com., 203 


Ky. 621, 262 SW 972; State v. Buck- 
ley, 145 Wash. 87, 258 P 1030; State 
v. Warfield, 184 Wis. 56, 198 NW 854. 


[a] Room in apartment house.— 
Where police without a search war- 
rant knocked on the door of defend- 
ant’s room in an apartment house and 
on its being partially opened entered 
without invitation and searched the 
room before arresting defendant, while 
the entry may not have been illegal 
the subsequent *search violated the 
statute forbidding the search of a 
dwelling house or place of residence 
without a warrant. State v. Buckley, 
145 Wash. 87, 258 P 1030. 


[b] Search of defendant’s room 
without warrant, in her absence and 
without her consent, was unlawful. 
Peo. v. Stokes, 334 Ill. 200, 165 NE 611. 


[c] Search of dwelling room in 
rear of fruit store without warrant, 
on information furnished by govern- 
ment witness, who purchased liquor 
therein, and seizing of whisky therein, 
were unreasonable, it being an easy 
matter to procure a search warrant 
under such circumstances, and the 
erime, only a misdemeanor, was not 
committed in the presence of officers. 
Peru v. U. S., 4 F. (2d) 881. 


{d] Search of rdom in tourist camp 
occupied by defendant, and seizure 
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may be occupying his main abode elsewhere,®® and 
such rules also extend to luggage kept in such 


rooms.°? 


Unused dwelling. Similarly, it has been held that 
officers have no right to break and enter either an 
abandoned dwelling house®® or a house from which 
the dweller is temporarily absent®® without a search 


warrant. 


After gaining legal access. 


a search of a dwelling.*° 


[§ 81].e. For 


Where an officer with- 
out a warrant gains legal access to accused’s house his 
removal of articles of evidence therefrom has been 
held not to constitute an illegal search under statutes 
requiring search warrants or warrants of arrest for 
However, where an en- 
trance is effected upon a mere pretext, a seizure of 
contraband goods therein is unlawful." 


Search of Places of Business. 
While officers are vested with the same rights as the 
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[§§ 80-82 


nevertheless, under general rules above stated,’* a 
search warrant may be necessary to search an office 


or store?* or a room in a plant,*® and this rule ex- 


tends to the premises of the business.‘® 
rule requiring a warrant for the search of stationary 
objects for which warrants may easily be secured in 
time to make a search before the removal of contra- 
band goods or the escape of the guilty persons‘ the 


Under the 


search of rooms in a building without a warrant of 


nant Premises. 


general public in entering a business establishment, ‘? 


of suit case and bundle without a 
warrant, is illegal under a statute se- 
curing the people from unreasonable 
Searches and seizures and forbidding 
the search of a private residence or 
actual place of habitation without a 
search warrant. Gorman y. State, 107 
Tex. Cr. 250, 296 SW. 533. 


[e] Police officers have no author- 
ity to break into and search private 
rooms without warrant, to discover 
evidence that misdemeanor has been, 
or is being committed, or to arrest 
person suspected of committing one. 
ye v. State, 195 Ind. 384, 145 NE 
492. 


66. Billups v. State, (Tex. Cr.) 31 
SW (2d) 821. 


67. Peo. v. Jakira, 118 Misc. 303, 
193 NYS 306; Billups v. State, (Tex. 
Cr.) 31 SW (2d) 821 (trunk in dwell- 
ing room). 


[a] Suit case in apartment.— 
Where the police entered defendant’s 
apartment without a search warrant, 
and without at the time intending to 
make a Search, and while there or- 
dered defendant to open a suit case, 
which was shut and strapped, and 


took therefrom a revolver unlawfully | 


possessed by defendant, the search 
and seizure were unlawful, and in vio- 
lation of defendant’s constitutional 
right to privacy. Peo. v. Jakira, 118 
Misc. 303, 193 NYS 306. 


68. Wathen v. Com., 211 Ky. 586, 
277 SW 8289. 
69: Cola... UniS)) 22: BENG) i 42): 


Peo. v. Marxhausen, 204 Mich, 559, 


171 NW 557, 3 ALR 1505. 


70. ‘Traylor v;. State; 111. Dex. Cr: 
58,11 SW (2d) 318. 


[a] Sheriff obtaining permission to 
enter house for drink of water from 
accused’s wife, and while within took 
a pair of accused’s shoes for measure- 
ments with tracks at scene of crime, 
was not a trespasser when he took 
such evidence and the search was not 
unlawful under statutes requiring 
warrants of search or arrest for the 
search of a dwelling. Traylor y. State, 
411 Tex. Cr. 58, 11 SW (2d) 318. 


71. in re) Lobosco, 11 &. (2d) ,.892); 
Morron v. U. S., 8 BF. (2d) 251; U. S: 
vy. Moore, 4 F. (2d) 600. 


fa] Search under pretext.—It has 
not been the disposition of the courts 
to extend the right of search under 
the pretext of the searching Officer 
of lawful entry and presence upon the 
premises... In re Lobosco, di BF.“ (2a) 


892. 


[b] Summoning officers upon dis- 
covery.—Where police obtained ad- 
mission to premises under pretense of 
desiring to make sanitary inspection, 
and, on discovering intoxicating liq- 
uor, Summoned federal officers, who 
seized it, the seizure was violative 
of Const. Amendm. IV. Marron v. U. 
Se SS @Gny asi Ibewe PA GI, Sh US 
48 SCt 74, 72 L. ed. 231]. 


U. S. v. Rabstein, 41 F. (2d) 
227; Peo. v. Milone, 119 Mise. 22, 195 
NYS 488; Crosby v. State, 37 Okl. Cr. 
312, 257 P 1113. 


[a] Investigator as one of public. 
—There was no invasion of the con- 
stitutional rights of a bootlegger by 
an employed investigator, on whose 
affidavit a search warrant for intox- 
icating liquor was subsequently is- 
sued, going to such liquor dealer’s 
place without a search warrant, he 
going there as a customer, not to 
search it. Peo. v. Christiansen, 220 
Mich. 506, 190 NW 236. 


[b] Search warrant is not required 
for entry into a public shining parlor, 
the place being open to the public. 
eae v. State, 37 OKI. Cr.\ 312; 257 

ik a 


73. See supra § 77. 


74 Murphy v. U. S., 285 Fed. 801 
[certiorari den 261 U. S. 617 mem, 43 
SCt 362 mem, 67 L. ed. 829 mem]. 


[a] Person’s office or place of busi- 
ness is quite as immune from search 
without a warrant as his kitchen or 


bedroom, U.S. v. Di Corvo, 37 F. (2d) 
124. 
[b] One’s business cannot be forci- 


bly searched by the suspicious and 
curious under the guaranty, nor can 
a disinterested officer of the law 
search such premises unless armed 
with a search warrant. Veeder v. U. 
S., 252 Fed. 414, 164 CCA 338 [certio- 
rari den 246 U. S. 675 mem, 38 SCt 428 
mem, 63 L. ed. 933 mem]. 


[c] Even if business consists of 
illegally manufacturing liquor, the 
place of business may not be searched 
without a warrant. U.S. v. Di Corvo, 
87 F. (2d) 124. 


{d] Right to inspect drug store 
liquor permits is not a substitute for 
a search warrant to search such store 
and a search and seizure of liquor in 
a drug store by an officer there to in- 
spect records required to be kept is 
unreasonable. In re Lobosco, 11 F. 
(2d) 892. 


search is unlawful, even if they are not used for 
dwelling purposes.'* However, such a search of such 
a place may be accomplished without a warrant as 
an incident of a valid arrest.’® 


[§ 82] f. For Search of Curtilage or Appurte- 


The curtilage’® or appurtenant 


premises,*+ being usually considered to be a part of 
the dwelling house,*? they, like the dwelling house,*? 
are not to be searched without a valid search war- 
rant** even, it has been held, where the one entitled 


Helen U. S. v. Rabstein, 41 F. (2d) 
(. 
[a] Even though there is strong 


odor of alcohol.—Forcible entry into a 
locked room in a bottling plant and 
search thereof without warrant on de- 
tecting odor of alcohol emanating 
therefrom is illegal. U. S. v. Rab- 
stein, 41 B.,@2d)) 227. 


76. Go-Bart Importing Co. v. U. S., 
282) Unows. 844, bl SC L5oe 75, ed. 
374: [rev sub nom. U. S. v. Gowen, 40 
FE, (2d) 593]. 


at... Carroll v. U.S. 2267 Wis Sieks2s 
45 SCt 280, 69 L. ed. 543, 39 ALR 790; 
Schroeder v._U.._ Si, 14-5. (2d), 5005 
In re Lobosco, 11 F. (2d) 892. 


78. Schroeder v. (Us S;, 149h,, Cap 
500; Peo. v. Margolis, 220 Mich. 431, 
190 NW 3:06 (search in private part 
of hotel). 


79. See infra §§ 93, 98, 104-106. 
80. “Curtilage’ 17 C. J. p 437. 
81. See Premises § 3 notes 11-13. 


“Appurtenance” 4 C. J. p 1466. 
“Premises” and “curtilage” as hav- 


ing practically same meaning see 
Premises § 3 note 11 [b]. 
82. See Dwelling or Dwelling 


House 19 C. J. p 845 notes 16, 17. 
83. See supra § 80. 


84. Gmeiner v. State, 197 Ind. 43, 
149 NE 728; Graves v. State, (Okl. 
Cri)? 233) B {Rae McDaniel v. State, 41 
Ok Cr 203) 270 Tih eeRisselinavs 
State, 37 Okl. Cr. 71, 256 P 758; Baker 
v. State, 35 Okl. Cr. 62, 248 P 846, 


la] Search of immediate premises 
without a valid search warrant is il- 


legal, Baker v. State, 35 Okl. Cr. 62, 
248 P 846. 
[b] Barn.—Search of barn in cur- 


tilage by officers who called accused 
and his companion out of the barn, 
and while one officer went with them 
a Short distance away, the other ac- 
complished the search, which was 
made with no warrant, on mere suSs- 
picion, and was therefore unreason- 


able. Russell v. State, 37 Okl. Cr. 71, 
256 P7758. 
[ec] Cellar—Search of a_ cellar 


within curtilage of a dwelling house 
without a warrant is an unreasonable 
search. McDaniel v. State, 41 Okl. 
Cree 20sec Omuas olnlaltor 


[d] Smokehouse.—Search without 
search warrant of smokehouse within 


For later cases, developments and changes in the law see Annotations, same title and section number. 


$§ 82-83] 


to do so is not occupying such premises,*® except by | 
a consent to the search or a waiver of the constitu- 
tional immunity,°® or for a search made incident to 
if a barn, searched 
without a warrant, is used for no domestic purposes 
but solely as a distillery, the search is not to be con- 
sidered as a search of a dwelling house.’ 


a lawful arrest.87 However, 


the foregoing decisions are 


a valid search warrant.®? 


defendant’s curtilage is unreasonable. 
Graves v. State, (Okl. Cr.) 283 P 795. 


[e] There must be full compliance 
with all constitutional and statutory 
requirements before the premises of 
a dwelling may be invaded. Gmeiner 
v. State, 197 Ind. 48, 149 NE 728. 


85. Peo. v. Marxhausen, 204 Mich. 
DOL LLIN Ws OOlin oO sAdui~ 15055 


{a] Entry and search of premises 
when accused was outside of state, 
including a search of a cellar and 
other places on the premises, for in- 
toxicating liquors, is an unreasonable 
search and seizure. Peo. v. Marxhaus- 
en, 204 Mich. 559, 171 NW 557, 3 ALR 
1505. 


86. See supra § 64. 
87. See infra § 93. 


88. State v. Lee, 120 Or. 643, 253 
P 533. 


89. See cases supra notes 80-88. 
90. See supra § 16. 
‘91. See supra § 18. 


92. Fleming v. Com., 217 Ky. 169, 
289 SW 212; Childers v. Com., 198 Ky. 
848, 250 SW 106; Helton v. State, 136 
Miss. 622, 101 S 701; Falkner v. State, 
134 Miss. 2538, 98 S 691; Welch—v. 
State, 154 Tenn. 60, 289 SW 510. 


[a] Garden and pond appurtenant 
to the house, only a few yards dis- 
tant, are unreasonably searched where 
the warrant does not authorize the 
search of the house, the terms “hous- 
es” and “possessions” in the guaranty 
extending to such appurtenances. 
Childers v. Com., 198 Ky. 848, 250 SW 
106. 


[b] Inclosed hog lot more than 
three hundred yards from the resi- 
dence of accused, and which is a neces- 
sary part of ‘this farming operations, 
is immune from search without a war- 
rant as a_ “possession.’ Welch v. 
State, 154 Tenn. 60, 289 SW “510. 


{c] Nearby woodland.—Search of 
defendant’s woodland within thirty 
yards of his house, without a war- 
rant, is illegal, the rule as to open 
fields and woodlands not applying 
where the woods are in such close 
proximity. Mullins v. Com., 220 Ky. 
656, 295 SW 987. 


{d] Outhouse.—A search without 
a warrant of a house belonging to 
defendant from one hundred to three 
hundred yards from his dwelling 
house is unlawful as it is one of his 
“houses” which may not be searched 
without a search warrant. Fleming 
v. Com., 217 Ky. 169, 289 SW 212. 


Open fields, wild, waste, or wooded 
lands not requiring search warrant 
see infra § 8 


erounded on the theory 

that a warrant is necessary for the search of re 
curtilage and premises because, as such, they are 
part of the dwelling house,*® another theory is also 
applied, to the effect that places used for domestic 
purposes, even though outside the curtilage, are pro- 
tected under the word “possessions’”’®® or the word 
“houses”®! in the constitutional guaranty, and for 
that reason such places may not be searched without 
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tilage.°* 


Although 


proximity 


93. Guarantee not applicable to 
such places see supra § 20. 


Necessity of warrant for search of 
curtilage and premises see supra § 82. 


94. Nix v. State, (Okl. Cr.) 288 P 
365; Mitchell v. State, 38 Okl. Cr. 167, 
259 P 661; Penney v. State, 35 Okl. 
Cr. 151, 249 P 167. 


Search of curtilage without warrant 
see supra § 82 


95. Nix v. State, (Okl. Cr.) 288 P 
365; Mitchell v. State, 38 Okl. Cr. 167, 
259 P 661; Penney v. State, 35 Ok1. 
Ors 151), 249. P 167. 


[a] Places remote from habitation. 
ae v. State, 38 Okl. Cr. 218, 260 


Search of woodland in close proxi- 
mity to dwelling house requiring war- 
rant see supra § 82 note 92 [c]. 

96._ Flower v. State, 113 Mex. Cr: 
69, 18 SW (2d) 659. 


Constitutional guaranty not appli- 
cable to open fields see supra § 20. 


$7.0 ,Harrellie v.. State, 33 SOK. Cr: 
864, 244 P 457; Rogers v. State, 28 
@kl, Cre 195, 230 _P2279 Ratzellv. 


State, 27 Okl. Cr. 340, 228 P 166. 


98. Harrell v. State, 33 Okl. Cr. 364, 
244 P 457; Rogers v. State, 28 OkL. 
Cr, 195, 230 P 279; Ratzell v. State, 
27 Okl. Cr. 340, 228 P 166. 


99. McNeill v. State, (Okl. Cr.) 
287 P 1045; Gilstrap v. State, 39 Okl. 
Cr. 1, 263 P 155; Lawson v. State, 38 
Okl. Cr. 218, 260 P 87; Merck v. State, 
85 OKI. Cr. 160, 249 P 163; Reutlinger 
v. State, 29 Ok]. Cr. 290, 234 P 224. 


[a] Search of canyon, not adja- 
cent to human habitation, is not un- 
reasonable. Findley v. State, 29 Okl. 
Cri 851; 23 4P +227. 


1. Flower v. State, 113 Tex. Cr. 69, 
18 SW (2d) 659. 


25 "Koth v.U.S:, dé BY (20) 697 ONix 
v. State, (Okl. Cr.) 288 P 365; Perry 
Vv. State, 42) Okl. Cr. 92,274 P 686; 
Middleton v. State, 40 Okl, Cr. 197, 267 
P 682; Penney v. State, 35 Okl. Cr. 
151, 249 P 167; Merck v. State, 35 Okl. 
Cr. 160; 249 P 163; McTyre v. State, 


113 Tex. Cr: *31, 19 SW ic2da)r 49: 
3. State v. George, 32 Wyo, 223, 
Dole LO Soe 


[a] Thus, where an officer had been 
informed and had reasonable grounds 
to believe that stolen Sheep were to 
be found in defendant’s flock, then at 
large on open range, title to which 
was evidently in federal government, 
went to such place, which was some 
distance from defendant’s home, and 
where he had a rig‘ht to be, and on be- 
coming convinced that stolen sheep 
were included in flock seized them, 
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[§ 83] g. For Search of Places outside Cur- 
It is the general rule that no search war- 
rant is necessary for a lawful search of an open place 
not within the curtilage®* or not in close proximity 
to the dwelling house,®® or uninclosed grounds not 
essential to the enjoyment of a dwelling,?® where 2 
search would in no way invade or disturb the privacy 
of one’s home®? or his legitimate business.°* 
a search warrant is unnecessary for a lawful search 
of canyons,’ ditches,* 
tures,‘ public roads,® ravines,® thickets,’ waste plac- 
es remote from human habitation,* or woodlands,® 
where they are not part of the curtilage or in close 
to the dwelling house. 
searches made in such places without a valid'® search 
warrant are not “unreasonable” under the guaranty 


Thus 


fields, open ranges,* pas- 


Furthermore, 


such search and seizure was not un- 
reasonable. State v. George, 32 Wyo- 
223,20. P 683s 


4. Nix va iState;® (OKin Cr) 228s 
365; McNeill v. State, (Okl. Cr.) 287 
P 1045:8 Perry’ v= State, 42: Oki Cre 
92, 274 P 686; Middleton v. State, 46 
ORI. ‘Cr, 197, 26%) BL 6822) Gilstrapy ve 
State, 39 -Okl: Cr. 1,.268 Pit555) Law— 
son v. State, 38 Okl. Cr. 218, 260 P 87; 
Penney v. State, 35. Okl. Cr. 151, 249 


P 16%; Merck yv: (State, 35 Ok Ge 
160, 249 P 163; Harrell v. State 3S 
Okl. Cr. 364, 244 P 457; Reutlinger v- 


State, 29 Okl. Cr. 290, 234 P 224; Rog= 
ers v. State, 28 Okl. Cr. 1955523 0 OE= 
279; Ratzell v. State, 27 Okl. Cr. 340,. 
228 P 166; Turner v. State, (Tex. Cr.) 
20 SW (2d) 764; McTyre v. State, 113: 
NexsiCrs 31.49 SiWe @ayeAo. 


[a] Bushy woods 
quarter to one mile from residence 
falls within the rule. Mitchell v-. 
State ss Oki Cre 167250 ve oon 


1S a Mexce Cte 


pasture one 


Flower v. State, 
69° 18 SW (2d) 659 


6. Harrell v. State, 33 Okl. Cr. 364, 


244 P 457; Rogers v. State, 28 Ok 
Cr... 195,, 230 P 2793. Ratzell v. Starter 
27 Okl. Cr. 340, 228 P 166; MeTyre: 


Ne State, 113 Tex. Cr. 31, 19 SW (2d) 


7. Harrell v. State, 33.Okl. Cr. 364, 
244 P 457; Rogers v. State, 28 Okl. 
Cr. 195, 230 P 279; Ratzell v. State, 27 
Okl. Cr. 340, 228 P 166 


8. Reutlinger v. State, 29 Okl. Cr. 
290, 234 P 224. 


9. Simmons v. Com., 210 Ky. 33, 
275 SW 369; Brent v. Com., 194 Ky. 
504, 240 SW 45: State v. Zugras, 306 
Mo. 492, 267 SW 804; Nix v. State, 
(Ok1. Cr.) 288 P 365; Perry v. State, 
42 Okl. Cr. 92, 274 P 686; Middleton 
v. State, 40 Okl. Cr. LOT, G20 wb iiooes 
Gilstrap v. State, 39 Okl. Cr. 1, 263 P 
155; Lawson y. State, 38 Okl. Cr. 218, 
260 P 87; Mitchell v. State, 38 OK? 
Cr. 167, 259 P 661; Penney v. State, 


3D OklgeCrs elo, 249 PUG: Harrell 
v. State, 83 Okl.Cr. 9364; 244 P 457> 
Rogers v. State, 28 Okl. Cr. 195, 230 


P 279; Ratzell v. State, 27 Ok], Cr. 340, 
228 P 166; McTyre v. pRiate, 113 Tex. 
Cr. 31, 19 SW (2d) 49 


10. State v..Zugras, 306 Mo. 492, 
267 SW 804. 


[a] Under void search warrant.— 
Search of accused’s woodland under a 
void search warrant leading to the 
discovery of liquor is not a violation 
of the constitutional right against un- 
reasonable searches and_e seizures 
guaranteed by the constitution, for 
in such circumstances no warrant was 
necessary. State v. Zugras, 306° Mo. 
492, 267 SW 804. 
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against unreasonable searches and seizures,'! for, as 
has been seen, the guaranty against unreasonable 
searches and seizures does not extend to wild or 
waste lands or lands outside of the curtilage,!? and 
a search of such places without a warrant is not for- 
bidden by the common law.!3 There is no fixed rule 
as to the distance away from the dwelling house 
such place must be to be subject to search without a 
warrant, but in the notes are cases where the place 
was at such a distance that searches and seizures 
without search warrants were held not to be illegal 
or unreasonable.t* However, under a liberal con- 
struction of the term “possession” secured by the 
guaranty,1° it has been asserted that searches on 
the land belonging to a person, if made without a 
warrant, are illegal,t® and that searches in one’s 
woodlands, not adjacent to his residence, are nevyer- 
theless illegal if made without a warrant.17 


[§ 84] h. For Search of Instruments of Transpor- 
tation**—(1) In General. Although automobiles are 
within the protection of the constitutional guaran- 
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£8§ 83-85 


ty,1® it does not follow necessarily therefrom that 
a search of an automobile without a warrant is “un- 
reasonable,”2° for, because of the obvious impossi- 
bility of procuring warrants in all cases in time to 
search such highly mobile possessions as vehicles and 
boats, the rule of necessity of a warrant for their 
search is somewhat different in some jurisdictions 
from that governing ordinary stationary objects.?? 


[§ 85] (2) In Public Places—(a) In General. In 
some jurisdictions instruments of transportation in 
public places are as to the necessity of a search war- 
rant regarded somewhat as sui generis, within a spe- 
cial exception to the general rule requiring a search 
warrant;*2 and vehicles in public places have been 
held not to be under the special guardianship from 
search without a search warrant that extends to 
vehicles on private premises?* or to immobile strue- 
tures.24 In other jurisdictions search of such ve- 
hicles without a warrant is regulated by the general 
rule?® with the exception of searches incidental to 
arrest,?® or by consent.?7 Moreover, some cases in- 


11. See cases infra this note. is net pou of curtilage, and officers 
[a] On suspicion.—Search of | Without warrant have the right to 
woodlands, pastures, or fields, on sus- Stee it. Dulek v. U. S., 16 F. (2d) 
picion that offense had been commit- ‘ 
ted, is not unreasonable. Perry v. [g] Thicket one quarter to one half 


State, 42 Okl. Cr. 92, 274 P 686. 


[b] Search of open spaces not so 
connected with place of business or 
dwelling house owned by same indi- 
vidual is not unreasonably searched 
without a warrant. McTyre v. State, 
113) Tex.°Cr, 31,919: SW) (2d)).49- 


[ce] Seizure of still on open ground, 
not in a building or inclosure, is a 
circumstance not to be overlooked in 
justifying the seizure without a war- 
rant of the still being operated by an- 
other than the owner of the property, 
who was as much of a trespasser as 
were the officers, and who was com- 
mitting an offense in their presence. 
7 ieee v. Com., 193 Ky. 642, 237 SW 
g 
Vv . 


12. See supra § 20. 


13. McClannan y. Chaplain, 136 Va. 
1, 116 SE 495. 


[a] Premises remote from home 
and curtilage.—A search for an illegal 
still, by special police officers appoint- 
ed by the court under statute, without 
a warrant, of a farm tenant’s prem- 
ises, remote from his home and cur- 
tilage, and not even in his personal 
presence, is not an unreasonable 
‘search, and hence not forbidden by the 
common law. McClannan v. Chap- 
lain, 136 Va. 1, 116 SE 495. 


Distinction as old as common law 
see supra § 20 text and note 86. 


14. See cases infra this note. 


{a] Premises one hundred and fifty 
yards from residence.—State v. Zu- 
gras, 306 Mo. 492, 267 SW 804. 


{[b] Premises one hundred yards 
from residence.—Worth y. State, 111 
Tex, Cr. 288, 12 SW (2d) 582. 


[ec] Premises one-quarter mile 
from residence.—Koth v. U. S., 16 F. 
(2d) 59. 


[d] Pasture four hundred to six 
hundred yards from house.—Turner v. 
State, (Tex. Cr.) 20 SW (2d) 764. 


[e] Pasture two hundred and fifty 
yards from house.—Nix y. State, (Okl. 
Cr.) 288 P 365. 


[f] Shack in swamp, two hundred 
and thirty feet from dweiling house, 


mile from house.—Middleton v. State, 
40° Okly Cree197.2267' Pi 682. 


[h] Woodland three hundred and 
fifty or four hundred yards from res- 
idence.—Brent v. Com., 194 Ky. 504, 
240 SW 45. 


eames within curtilage see supra § 


. 


15. 


16. 
101 S 


17. 
ners v. 


See supra § 16 text and note 48. 


Helton v. State, 136 Miss. 622, 
701. 


Helton v. State, supra; Falk- 
State, 1384 Miss. 253, 98 S 691. 


[a] Search in woods one hundred 
yards from home of accused, being 
made upon his land, without his con- 
sent and without a warrant, is ille- 
gal. Heiton v. State, 186 Miss. 622, 
101 S 701. 


[b] Woodland three hundred 
yards from residence being one of 
his “possessions” in which he is se- 
cure, a search of it, without a war- 
rant, is, as to him, illegal. Falkner v. 
State, 134 Miss. 253, 98 S 691. 


18. Search of instruments 
transportation: 


As incident to lawful arrest see in- 
fra 

For liquor see Intoxicating Liquors 
§§ 363, 364, 376, 377. 


19. See supra § 22. 


20. State v. De Ford, 120 Or. 444, 
250 P 220. 


21. Carroll v. U. S., 267 U. S. 132, 
45 SCt 280, 69 L. ed. 548, 39 ALR 
790; Tranum v. Stringer, 216 Ala. 
522, 113 S 541, 543; Moore v. State, 
138 Miss. 116, 103 S 483. 


“There is an obvious distinction 
between the. reasonableness of a 
search of a dwelling or other sta- 
tionary building without warrant and 
the search of an automobile, the most 
convenient agency of the Tum-runner 
and the getaway criminal in gener- 
al. In the one case there is no oc- 
casion to act without a search war- 
rant; in the other a failure to so 
act means in many cases the utter 
impotency of law enforcement.” 


of 


Tranum v. Stringer, supra. 


[a] Motor vehicles are distin- 
gunishable from individuals, their 
habitations and business places, in 
the application of the guaranty, for 
the rights in the first are derived 
from the state, while the rights in 
the latter exist independently of the 


state. Com. v. Street, 3 Pa. Dist. & 
Co. 7838. 

[b] This distinction always rec- 
ognized.—Carroll v. U. S., 267 U. S. 
132, 45 SCt 280, 69 L. ed. 548, 39 
ALR 790. : 

22. See infra § 86. 

23. Peo. v. Case, 220 Mich. 379, 


190 NW 289, 27 ALR 686. 


[a] Automobiles, while they are 
a possession in the sense of private 
ownership, are but vehicles con- 
structed for. travel and transporta- 
tion on highways. Their active use 
is not in homes or on private prem- 
ises, the privacy of which the law 
especially guards from search and 
seizure without. process. ‘Peo: ve 
Case, 220 Mich. 3879, 190 NW 289, 
27 ALR 686. 


_ Vehicles on private premises see 
infra § 89. 


24.4, Carrollcy. U.Ss26%) U.ASat sae 
45 SCt 280, 69 L. ed. 543, 39 ALR 
790; U. S. v. Bateman, 278 Fed. 23]; 
Tranum v. Stringer, 216 Ala. 522, 
118 S 641. 


[a] Reason for construction.—A 
vehicle which can be readily moved 
out of the locality or jurisdiction in 
which a warrant must be sought is 
necessarily different in this regard 
from a house, dwelling, store, or oth- 
er structure in respect of which a 
proper official warrant readily may 
be obtained. Carroll v. U. S., 267 
U. S. 132, 45 SCt 280, 69 L. ed. 5438, 
39 ALR 790. 


[b] Difference between the search 
of an automobile and the search of 
a building is that in the latter case 
there is no occasion to act without 
a warrant; in the other a failure to 


do so in many cases means the utter ~ 


impotency of law enforcement. 
aren v. Stringer, 216 Ala. 522, 113 


25. See supra § 77. 
26. See infra §§ 94, 99, 103. 
27. See supra § 64. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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8§ 85-86] 


volving the search of such vehicles are decided whol- 
ly on the question of whether or not, under the par- 
ticular cireumstances of the search, such a search 
without a warrant was unreasonable.?§ 


[§ 86] (b) Probable Cause Rule—aa. In General. 
A rule followed by some federal courts, prior to its 
repudiation by the supreme court,?® permitted an 
indiscriminate search of automobiles on the highway 
for contraband, whether there was probable cause or 
not,®° and allowed the finding of contraband in such 
This doctrine has, 


vehicle to justify the search. 


28. See infra § 88. 
29. See infra text and note 32. 


30. U. S. v. Bateman, 278 Fed. 
231 (based on the impossibility of 
enforcing the Highteenth Amendment 
if warrants were necessary for a 
search of automobiles); U. S. v. 
Fenton, 268 Fed. 221 (where the right 
to search is placed on the ground 
that the illegal transportation of liq- 
uor forfeits it to the government and 
the possessor has no right to it). 


31. U.S. v. Bateman, 278 Fed. 231. 


Rule of searches illegal ab initio 
see supra § 70. 


S255 Carrollive Up S.5 26% U.uSiwili32; 
aoe 280, 69 L. ed. 543, 39 ALR 
790. 

[a] It would he intolerable and 


unreasonable if an officer were au- 
thorized to stop every automobile on 
the chance of finding liquor, and thus 
subject all persons to the inconveni- 
ence and indignity of such a search. 
This does not apply to travelers 
erossing the international boundary, 


but does apply to those lawfully 
within the country. Carroll, wv. 
Seco Ws SS. d320 45 SC 2807-69 


L. ed. 543, 39 ALR 790. 
33. — Carroll v. U. S.,\\supra. 


{a] Bulle stated.—‘The measure 
of legality of such seizure is, there- 


fore, that the seizing officer shall 
have reasonable or probable cause 
for believing that the automobile 


which he stops and seizes has con- 

traband liquor therein which is be- 

ing illegally transported. 5 

Such a rule fulfils the guaranty of 

oe Fourth Amendment.” Carroll v. 
Se econ Solio’, sloo, a 106, ato 

Set 380, 69 L. ed. 543," 39 ALR 790. 


{[b] At international boundary 
travelers may, of course, be stopped 
to identify themselves and their be- 
longings. But those lawfully with- 
in the country have the right of un- 
interrupted passage without search 
except by a competent official on 
proper grounds. Carroll v, U. S., 267 
WW. S: 132, 45 SCt 280, 69 L. ed/_548, 
39 ALR 790. 


What constitutes “probable cause” 
see infra § 87 


34. Husty v. U. S., 282 U. S. 694, 
SLESCH (240,4i75) 21. ed. 629; Thomp- 
son v. U. Ss. 44 BF. (2d) 165; Moring 

40 F. (2d) 267 [reh den 
ti F. (2a) 1008]; U. S. v.. Rogato, 
S95m. (2d) 171s Ramsey v. Us%Si,).27 
F. (2d) 502; U. S.ov. Allen, 1G F, 
(2d)ie3 2.0); mite VoasUees seo: BN C20) 
623; Lawson v. U. S., 9 EF. (2d) 
746; Lytle v. U. (2d) 622; 
Peru v. U. S., 4 F. ; Lafazia 
Ve aun. Ce i (2a) 817; LUG; 
S., 294 "Fed. Ti6s, O.\ Save Kaplan, 
286 Fed. 963. 


fa] Where such Meena cause is 
lacking, a search, without a warrant, 
is illegal. U. S. v. O'Connell, 43 F. 
Cayri005s; Moring x. U.S.; 405 Be 
(2a) 267 [reh den 41 F. (2a) 1008]. 


35. Ala.—Tranum vy. Stringer, 216 
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course, 


Ala. 522, 113 S 541. 


Miss.—Moore v. State, 138 Miss. 
116, 103 S 483. 
Mo.—State v. Pigg, 312 Mo. 212, 


278 SW 1030. See State v. Loftis, 
316 Mo. 878, 292 SW 29 (where it 
is not clear whether the court applied 
this rule or the rule permitting a 
search without a warrant incidental 
to an arrest). 


Oh.—Houck vy. State, 16 Oh. A. 209 


[aff 106 Oh. St. 195, 140 NE 112, and 
elte--Carrolly vy [Us Ss) 20ne Oe Oe, Lee 
45 SCE 280, 69 hk. ‘ed. 548, (39, ALR 


790). 


Or.—State v. De Ford, 120 Or. 444, 
250 P 220. 


Pa.—Com. v. Street, 
& Co. 783. 


S. D.—State v. Merrell, 
129, 216 NW 874. 


Tex.—Graves v. State, (Cr.) 20 SW 
(2d) 769; Bullock v. State, 112 Tex. 
Cr. 313, 16 SW (2d) 1077; Weddle 
Val state, sii Nex. "Or, 2250). 16S Ww 
(2d) 244; Tendia v. State, 111 Tex. 
Cr. 627, 183 SW (2d) 849; Silver v. 
State, 110 Pex. Cr. 512,,8 SW (2d) 
144, 9 SW (2d) 358, 60 ALR 290; 


30 ba. Dist: 


52 S. D. 


Flunters ven statert0Si Dex: Cr 3a, 
300 SW 63; Odenthal v. State, 106 
Tex.£Cr, 15290" SW 748;"'. Battle ‘v. 


State, 105 Tex. Cr. 568, 290 SW 762. 


Wis.—Wilder v. Miller, 190 Wis. 
136, 208 NW 865. 


[a] Temporary stop in garage.— 
Where an automobile transporting 
contraband is driven into a _ public 
sarage, parked under circumstances 
which would facilitate a quick return 
to its journey, and defeat service of 
a warrant on it, making a procure- 
ment of a warrant in such a case isa 
futile and useless affair. It may be 
searched without a warrant just as a 
vehicle on the highway may. Jenkins 
v. State, (Tex. Cr.) 32 SW (2d) 848. 


[b] Michigan rule.—‘‘There must 
be no misunderstanding on the part 
of officers as to the right of search 
and arrest under our holdings. They 
have no right to stop and search an 
automobile or other conveyance for 
the purpose of ascertaining whether 
it is being used as a means of trans- 
porting liquor illegally unless they 
have such reasonable grounds of sus- 
picion as induce in them, and as would 
induce in any prudent man, an hon- 
est belief that the law is being vio- 
lated. . What we do state to be 
the rule by which this court will be 
governed is, that if an officer, charged 
with the enforcement of the law, from 
the exercise of his own senses, or act- 
ing upon information received from 
sources apparently so reliable that a 
prudent and careful person, having 
due regard for the rights of others, 
would act thereon, has reasonable and 
probable cause to believe that intoxi- 
cating liquor is being unlawfully 
transported in an automobile in his 
presence, he may arrest the.offender 
or search for and, if foun'd, seize the 
contraband therein without a warrant 
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however, been repudiated by the United States su- 
preme court,*®? which, while recognizing the peculiar 
situation involved in the search of a vehicle on a 
highway, makes the test of legality of such a search 
without a search warrant a probable cause for belief 
by the officer that the automobile is carrying contra- 
band;** this is, of course, now the federal rule** 
and it is applied also in some of the state courts.?° 
Searches and seizures made under this rule are, of 
not unconstitutional®® 
nor are statutes authorizing such searches and sel- 


or unreasonable ;*7 


to do so.” Peo. v. Kamhout, 227 Mich. 
172, 187, 189, 198 NW 831. Compare 
infra § 88. 


ir detirg ts search rule see infra § 


86.2 Carroll veiw. S726 Un Oaigon 
45 SCt 280, 69 L. ed. 543, 39 ALR 790; 
Tranum v. Stringer, 216 Ala. 522, 113 


S 541; Moore y. State, 138 Miss. 116, 
103 S 483. : 
[a] Rule in keeping with Fourth 


Amendment.—Carroll v. U.-S., 267 U. 
S. 132, 45 SCt 280, 69 L. ed. 548, 39 
ALR 790. 


37. Carroll v. U. S. supra; Lytle 
Ve) WU. <83,95 EF. Cd) 62252 Enilsingeriv. 
WS) ss RB, (2a) 241 [aff 284 Fed. 585, 
and certiorari den 266 U. S. 622, 45. 
SCt 100, 69 L. ed. 473]; Moore v. State,. 
138 Miss. 116, 103 S 483; Houck v. 
State, 16 Oh. A. 209 [aff 106’ Oh. St. 
195, 140 NE 112]; State v. De Ford, 
120 Or. 444, 250 P 220. 


[a] Reasonable seizure.—Prohibi-- 
tion agents, who, after delivery of 
beer at saloons from a certain brew- 
ery, purchased in such saloons beer 
containing more than the lawful per- 
centage of alcohol, stopped a truck 
loaded with beer from the same brew- 
ery on the street in the daytime, with- 
out a warrant, and took therefrom 
four kegs of beer, ‘did not commit an 
unreasonable seizure. Hilsinger v. U. 
S., 2 F. (2d) 241 [aff 284 Fed. 585, and 
certiorari den 266 U. S. 622, 45 SCt 
100, 69 L. ed. 473]. 


[b] Search on reasonable grounds 
not “unreasonable.’—Where accused, 
who has a known reputation as a 
bootlegger, to deceive officers of the 
law, attempts to change the identity 
of his automobile, used in transport- 
ing liquors, and is accustomed to 
transport liquor from a neighboring 
city and sell it in village, and is al- 
leged to be a persistent violator of 
law and has been reported as such to 
an officer, and on the occasion in ques- 
tion was reported as having just come 
from the city, the officer, in searching 
his automobile after identifying it by 
license number, ‘does not violate ac- 
ecused’s. constitutional guaranty 
against unreasonable search and sei- 
zure. Houck v. State, 16 Oh. A. 209 
[aff 106 Oh. St. 195, 140 NE 112]. 


{c] Standard of reasonableness 
will obviously not be the same for the 
search of a private automobile and 
for a loaded beer truck. Hilsinger v. 
U. S., 2 F. (2d) 241 [aff 284 Fed. 585, 
and certiorari den 266 U. S. 622, 45 
SCt 100, 69 L. ed. 473]. 


[d] Where custom’s inspector had 
reason to suspect that a sack in an 
automobile contained liquor brought 
into the country in violation of law, 
and on his inquiring who owned the 
automobile defendant said that he ‘did 
and offered a bribe to the inspector if 
the latter would not search it, the 
search and seizure were authorized 
without a warrant and were not un- 
reasonable. Pinder v. U. S., 4 F. (2d) 
390. Seizure under revenue acts gen- 
erally see Internal Revenue § 300, 
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zures unconstitutional.?& 


caped before the search.*® 


also asserted.*! 
is at the officer’s risk.*? 


[e] Not general warrant.—A stat- 
ute authorizing reasonable search of 
a vehicle without a warrant is not 
general warrant or writ of assistance. 
atte v. De Ford, 120 Or. 444, 250 P 
220 


Searches of vehicles decided on the- 
ory of reasonableness see infra § 88. 


38. See cases infra this note. 


[a] Automobiles carrying contra- 
band.—Statutes authorizing search 
and seizure of vehicles carrying con- 
traband articles on probable cause 
without a warrant are not unconstitu- 


tional. Wilder v. Miller, 190 Wis. 136, 
208 NW 865. 
[b] Statute permitting officer, act- 


ing in good faith and on information 
which he believes to be true, to search 
vehicles, without first obtaining a 
warrant, is not unconstitutional. 
Houck y. State, 106 Oh. St. 195, 140 
NE 112. 


{c] Search of suspected vehicles. 
—aA statute, authorizing an officer to 
search a vehicle reasonably suspected 
of transporting liquor, is not contrary 
to constitutional provision against 
unlawful search, as it does not pro- 
vide for an unreasonable search. 
State v. Merrell, 52 S. D. 129, 216 NW 
374. 


39. Mims v. State, 108 Tex, Cr. 313, 
1 SW (2d) 3038. 


{a] Probable cause held sufficient- 
ly shown for search of horse. Mims 
v. State, 108 Tex. Cr. 313, 1 SW (2d) 
303. 


40) .Carrolluv, UAS., 260, U.S. 132, 
45 SCt 280, 69 L. ed. 543, 39 ALR 790. 


[a] Where not feasible to procure 
warrant, rule applies.—Lawson v. U 
S., 9 F. (2d) 746 


4l. See case infra this note. 


[a] Naked fact that officers had 
time and opportunity to procure a 
search warrant does not render a 
search of an automobile without a 
warrant illegal. Jenkins v. State, 
(Tex. Cr.) 32 SW (2d) 848. 


AQ es Oarvol lve) Wersss 0 eae poet Lies 
45 SCt 280, 69 L. ed. 543, 39 ALR 790; 
U. S. v. Kaplan, 286 Fed. 963. 


fa] Rule stated.—In cases where 
seizure is impossible except without 
a warrant, the seizing officer acts un- 
lawfully and at his peril unless he 
can show the court probable cause. 
Carroll v. U. S., 267 U. S. 182, 45 SCt 
280, 69 L. ed. 548, 39 ALR 790; U.S. 
vy. Kaplan, 286 Fed. 963. 


43. Alderman v. U. S., 31 F. (2d) 
499 [certiorari den 279 U. S. 869, 49 
SC) 51573) Li: ed. 1006]. See Carroll 
We Wie Sie201 Us. Lez u45) SCt 2805469 
L. ed. 543, 39 ALR 790 (which, while 
an automobile case, indicates that 
boats are in the same category). 


[a] Motor boat.—The commander 
‘of a Coast Guard boat did not need a 
search warrant to search a motor boat 
which departed on a foreign voyage 
without proper Cleats papers. Al- 
derman v. U. Sr (2d) 499 [cer- 
~tiorari den 279 U ah 369, 49 SCt 515, 


A search of accused’s 
horse and a seizure of contraband hanging to the 
saddle has been held to have been lawful, although 
made without a warrant, where the officer had prob- 
able cause for the search, even though accused es- 
However, even under 
this rule, a warrant, where reasonably practicable, 
should be.procured,*® although the contrary rule is 
The existence of this probable cause 
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Boats. 


73 L. ed. 1006] (the case was decided 
under the authority of Carroll v. U. 
S., 267 U. S. 132, 45 SCt 280, 69 L. ed. 
543, 39 ALR 790). 


: [b] Search without probable cause 
is illegal—U. S. v. O’Connell, 43 F. 
(2a) 1005. 


44. Freight § 4. 

45. See supra text and notes 32-42. 

46. Nicholson v. U. S., 6 F. (2d) 
DOD. 

[a] Carload of intoxicating liq- 


uors, being transported to the knowl- 
edge of federal officers, may be 
searched and seized without a search 
warrant. Nicholson v. U. S.. 6 F. (2d) 
569) [eit Carrolliv, US 267 We Sals2, 
45 SCt 280, 69 L. ed. 548, 39 ALR 790]. 


47. 1 Carrollev.Us Ss 26 Used, 
ate 280, 69 Li ed. 543,°39 "SiR 


[a] Definitions of “probable cause” 
in this connection.—(1) “The sub- 
stance of all of the definitions [of 
probable cause] is a_ reasonable 
eroune for belief of guilt.” Carroll 

Oe Spee OO ns Omit 
280, 69 L. ed. aye835 338) ALR 790; Mc- 
Carthy v. De Armit, 99. Pa. 63, 69. (2) 
“A reasonable ground of suspicion, 
supported by circumstances sufficient- 
ly strong in themselves to warrant a 
cautious man in the belief that the 
person accused is guilty of the offense 
with which he is charged.”’ Landa v. 
Ohert, 45 Tex. 539 [quot Graves v. 
State, (Tex. Cr.) 20 SW (2d) 769, 770; 
Bullock vy. State, 112 Tex. Cr. 3138, 16 
SW (2d) 1077, 1078; Tendia v. State, 
it Mex Cr. 62 sis!  SiIWe 1 C20)= S295 
850; Hurst v. State, 111 Tex. Cr, 245, 
13 SW (2d) 95, 96; Silver v. State, 
110 Tex. Cr. 512, 8 SW (2d) 144, 146, 9 
SW (2d) 358, 60 ALR 290; Gunter v. 
State, 109 Tex. Cr. 408, 4 SW (2d) 978, 
979; Hunter v. State, 108 Tex. Cr. 
337, 300 SW 638; Battle v. State, 105 
Tex. Cr. 568, 290 SW 762, 763]; Pence 
v. State, 107 Tex. Cr. 285, 296 SW 
542, 548 (omitting all after ‘belief’ 
and substituting “that the automobile 
contained intoxicating liquor illegal- 
ly transported’’). 


[b] “Good faith” not equivalent.— 
Lawson v. U. S., 9 F. (2d) 746. 
[c] Facts held to show probable 


cause.—(1) In general. 
U.'S., 44 BF. (2d) 165; Lytle v. U.S., 
bak. (2a) 622; Graves v. State, (Tex. 
Cr.) 20 SW (2a) 769; Battle v. State, 
LOS Mex Or = b68y 290 SW 762. (2) 
Officers, acting on information re- 
ceived, seeing liquor containers in au- 
tomobiles, are warranted in believing 
the automobiles were transporting 
liquor, and in searching without a 
warrant. Ramsey v. U. S., 27 F. (2d) 
502. (38) Officers previously informed 
that a place was an unloading place 
for alcohol, and a month previous 
having found a truck, at such place, 
full of empty bottles, and on the day 
of the search seeing cartons being 
unloaded, had probable cause for 
search of the trucks. U.S. v. Rogate. 
39 EY) GQd)r Lae 


[d] Facts held insufficient to show 


Thompson v. 


[§§ 86-87 


‘ 


This rule, allowing a search on probakle 
cause, applies to boats.** 


Freight*# in moving car. 
stated*® it has been held not necessary to secure a 
warrant in order to search moving freight.*® 


[§.87] bb. “Probable Cause” 
“probable cause’ itself, which the officer must pos- 
sess, is a reasonable ground for belief in guilt,*? 
which is the same meaning as where the term is used 
in other connections.*® 


Applying rules above 


within Rule. The 


Mere suspicion*® or belief*® 


probable cause.—Search of an auto- 
mobile on the highway, based on in- 
formation that a certain make of au- 
tomobile was going to haul whisky 
over the highway, is unconstitution- 
al, for the search of such a make of 
car as described merely because it 
was muddy and appeared heavily 
loaded was a frivolous ground, such 
ground as would allow officers to stop 
practically any automobile of that 
make. S. v. Allen, 16 F. (2d) 320; 
Emite v. U. S., 15 F. (2d) 623. 


[e] Badio information as probable 
cause.— Where officers heard over the 
radio that there had been a holdup 
and murder in a city in another state 
and from that source obtained a de- 
scription of the men who committed 
the crime, the officers had probable 
cause to search a car on seeing that 
the men in such car tallied with the 
radio description. Silver v. State, 110 
Tex. Cr. 512; 3..SW (2d) 144590 Siw 
(2d) 358, 60 ALR 290. 


{f] On good faith and reasonable 
belief.—A search of an automobile by 
an officer and a seizure by him of in- 
toxicating liquors then being pos- 
sessed and transported in violation 
of law, without a search warrant, 
and without previous knowledge of 
such violation, is not in violation of 
the constitutional guaranty, as being 
unreasonable, where the officer acted 
in good faith and on such information 
as induced the honest belief that the 
person in charge of the automobile 
was in the act of violating the law. 
Houck v. State, 106 Oh. St. 195, 140 
NE 112 [aff 16 Oh. A. 209, and cit Car- 
roll v. U. S., 267 U. S. 132, 45 SCt 280, 
69 L. ed. 543, 39 ALR 790]. 


48. Probable cause: 


Generally see Probable Cause 50 C. J. 
p 420. 


As necessity for issuance of search 
warrant see infra § 119. 


For search as incident to arrest see 
infra § 100. 


49. U. S. v. O’Connell, 43 F. (2d) 
1005; U. S. v. Myers, 287 Fed. 260; 
Battle v. State, 105 Tex. Cr. 568, 290 
SW 762, 


fa] “The courts have not yet gone 
so far as to sustain the search of au- 
tomobiles on the mere suspicion that 
they are being used for the unlawful 
transportation of liquor. If such 
right should be upheld, it would sub- 
ject our citizens to a reign of terror.” 


U. S. v. O’Connell, 438 F. (2d) 1005, 
1006. 
[b] Mere suspicion of intoxication. 


—Where a prohibition agent observed 
what he thought were indications that 
the driver of an automobile was in- 
toxicated, and without a search war- 
rant stopped and searched the auto- 
mobile with a drawn pistol in his 
hand, and found liquor in the automo- 
bile, such search was illegal, un‘der 
the constitutional guaranty. U.S. v. 
Myers, 287 Fed. 260. 


50. Tranum v. Stringer, 216 Ala. 
522,113 S 541. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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is generally an insufficient justification for such a 
search, although belief is held to be sufficient under 
statutes permitting such search where the officer “has 
reason to believe” that contraband is being trans- 
ported in the vehicle to be searched.®! However, it 
is not required that the officer have legal evidence of 
the suspected act,*? nor, of course, is it necessary that 
he be convinced of the violation beyond a reasonable 
doubt ;°* the limit of the requirement is that the facts 
which have come to the officer’s attention would lead 
a reasonably prudent man, in the same circumstances, 
to believe that contraband is illegally possessed in 
the vehicle to be searched.®* The probable cause 
must exist antecedent to the search,*® for the legal- 
ity of the search is determined on the existence of 
probable cause at that time.®® This search on prob- 
able cause is not to be confused with the search on 
probable cause justifying an arrest and incidental 
search,” as the two are quite distinct,°* the right to 
search the vehicle being independent of the right to 
arrest;°® hence an arrest need not precede such a 
search.®°® 


[§ 88] (c) Reasonable Search Rule. Some cases 
have made the legality of searches of automobiles in 
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public places depend on whether the particular 
search was reasonable or unreasonable under the 
guaranty,°! and accordingly have held that automo- 
biles in public places are subject to a search not un- 
reasonable in character, even though it is made with- 
out a search warrant;°? as where the officer merely 
draws aside a curtain of a vacant automobile, which 
is standing on the public fair grounds,®* or simply 
looks into a vehicle®* or flashes a light therein.** 
Under the rule elsewhere stated®*® the reasonableness 
or unreasonableness of such a search is a judicial 
question under all the circumstances of the particular 
case.°? 


[§ 89] (3) Vehicles on Private Premises. Gen- 
erally speaking searches of vehicles on private prem- 
ises are under the high protection accorded such 
premises.°& Thus a search of an automobile on pri- 
vate premises, without a warrant for the search of 
such premises, where the search is not made incident 
to an arrest, is a violation of the guaranty.®® How- 
ever, it has been held that a search of an automobile 
on premises on which liquor had been found and 
which bore the aspect of a common nuisance was not 
in violation of the guaranty.7° 


51. Moore v. State, 138 Miss. 116, 
103 S 483. 


So. “husty v. U.S 
SCty 2405 (75' Li. ed. 


53. )U. Se, v.. Miller, 4728. (2d) 620. 


[a] Question is not whether officer 
is convinced beyond reasonable doubt 
that defendant is committing the 
crime, but it is whether he has proba- 
ble cause to believe that a crime is 
in the course of commission before 
his eyes. U.S. v. Miller, 47 F. (2d) 
620. 


54. Husty v. U.S., 282 U.S. 694, 51 
Sct 240, 75 L. ed. 6293 Carroll v. U. 
Sruzot Usis. tac, 40. 5GE 28057 69) a) ed. 
DAS TAO PAR 90s UW. Si ve Allen, 16H. 
(2d) 320. 


55 Carroll v2. UL S. 267 U.S. 132, 
45 SCt 280, 69 L. ed. 543, 39 ALR 790; 
Graves v. State, (Tex. Cr.) 20 SW 
(2d) 769; Chapin v. State, 107 Tex. 
Cr. 477, 296 SW 1095; Battle v. State, 
105 Tex. Cr. 568, 290 SW 762. 


[a] Search will not be sanctioned 
on the ground of necessity unless in 
advance of such search there be evi- 
dence of facts showing probable 
cause. Chapin v. State, 107 Tex. Cr. 
477, 296 SW 1095. 


{b] Where facts are uncontro- 
verted, the existence of this probable 
cause is a judicial question. Jenkins 
v. State, (Tex. Cr.) 32 SW (2d) 848. 


56. Battle v. State, 105 Tex. Cr. 
568, 290 SW 762. 


Legality of search ab initio see su- 
pra § 70 

Bie SCey aah! RA WR Sy BTC TO TS ABI 
45 SCt 280, 69 L. ed. 543, 39 ALR 790. 


[a] Distinction between felonies 
and misdemeanors is of no conse- 
quence in this connection. Carroll v. 
Wy Ss, 267) U.S. 132, 45, Set, 280, 69 Lu. 
ed. 543, 39 ALR 790; Moore v. State, 
138 Miss. 116, 103 S 483. 


Probable cause for search incident 
to arrest see infra § 100. 

5S -CALrroll VU... S.,.201. OU. So Loo, 
45 SCt 280, 69 L. ed. 543, 39 ALR 790. 


59. Carroll v. U. S., supra; Weddle 
Spe 112 Tex. Cr. 250, 16 SW (2d) 


60. 


, 282 U.S. 694, 51 
629. 


Husty v. U. S., 282 U. S. 694, 


51 SCt 240, 75 L. ed. 629. 


Search incidental to arrest see in- 
fra §§ 90-94. 


61. Peo. v. Cardella, 233 Mich. 505, 
207 NW 141; Bynum v. State, 40 Okl. 
Cr. 352, 268 P 993; State v. Quinn, 111 
S. C.. 174, 97 SE 62, 3 ALR 1500; 
Smith v. State, 155 Tenn. 40, 290 SW 4. 


[a] Where prohibition agents, hav- 
ing definite information that profes- 
sional criminals were conveying in a 
motor car a quantity of whisky along 
a certain road about a certain time, 
were on the watch to intercept it, 
stopped defendants’ truck, opened it, 
and found a number of Chinese in the 
course of unlawful transportation. 
Such search was not unreasonable nor 
unlawful, although made without a 
warrant. Milam v. U. S., 296 Fed. 
629 [certiorari den 265 U. S. 586, 44 
SCt 460, 68 L. ed. 1192]. Present 
federal courts rule supra § 86. 


62. See cases infra notes 63-65. 


63. Peo. v. Case, 220 Mich. 379, 190 
NW 289, 27 ALR 686 (decided on the 
theory that the policing of the fair 
grounds was a duty of the officer, and 
in the performance of that surveil- 
lance there was nothing unreasonable 
in his pushing aside an automobile 
curtain and looking in and seeing con- 
tainers from which he gained proba- 
ble grounds to believe that a felony 
was being committed). 


64. Peo. v. Cardella, 233 Mich. 505, 
207 NW 141; Bynum v. State, 40 Okl. 
Cr. 352, 268 P 993; State v. Quinn, 111 
S. C. 174, 97 SE 62, 3 ALR 1500. See 
Boyd v. U. S., 286 Fed. 930 (recogniz- 
ing rule). But see present federal 
courts rule supra § 86 


[a] “No court has yet held it to 
be a violation of constitutional rights 
for a police officer on duty to look at 
or into an automobile in a _ public 
place without touching it.” Peo. v. 
rpesela. 233 Mich. 505, 510, 207 NW 


[b] Sighted from another vehicle. 
—Where policemen in an automobile, 
upon being stopped at a railroad 
crossing by a passing freight train, 
saw unconcealed intoxicating liquor 
in another car that had likewise been 
stopped, and on such discovery ar- 
rested the occupants of the car, the 
liquor was not discovered by means of 


a search in violation of the constitu- 
tional guaranty. State v.- Quinn, 111 
S: C, 174,97 SH 62.3 ALR 1500: 


Mere looking not constituting 
search see supra § 1 text and note 9. 


Warrant unnecessary for things in 
plain sight see infra § 77 text and 
notes 18, 19. 


65. Rowland v. Com., 202 Ky. 92, 
259 SW 33; Smith v. State, 155 Tenn. 
40, 290 SW 4. See Smith v. Wiese 2 
F. (2d) 715 (‘“‘surely, under the cir- 
cumstances, it was not an unreason- 
able search to turn a flashlight on an 
open automobile’’), 


Looking with aid of flashlight not 
unreasonable, although done without 
veer see supra § 77 text and note 


Use of flashlight, af constituting a 
search see supra § 3 


66. See supra § 14 text and notes 
19, 20 


67. Peo. v. Case, 220 Mich. 379, 190 
NW 289, 27 ALR 686. 


[a] Thus, where a sheriff had been 
informed and had reasonable grounds 
to believe that defendant was trans- 
porting liquor in his automobile on a 
public highway within the county of 
which he was sheriff, his search of 
the automobile while on the public 
highway without a search warrant, 
even though made before defendant’s 
arrest, did not violate defendant’s 
constitutional rights under the consti- 
tutional provision prohibiting unrea- 
sonable searches and seizures. Peo. 
Mee De Cesare, 220 Mich. 417, 190 NW 


68. Peo. v. Case, Fey Mich. 379, 190 
NW 289, 27 ALR 68 


Search of Se os ee oatve see ae 
pra §§ 80-82. 


69.5 U.oSi v. Kramer Jficit tio Sieve 
Kaplan, 286 Fed. 963, 975] (automo- 


bile-in barn); U.-°S. v. Slusser, 270 
Fed. 818. 
[a] Entry into private garage 


without a warrant, to search automo- 
biles therein, where no one was 
caught in the act of committing an 


offense, is a violation of the guar- 
anty. U.S. v. Slusser, 270 Fed. 818. 
70. U.S. v. Neadeau, 2 F. (2d) 148. 


1198 [56 C.J.] 


Automobile stored in public garage, however, may 
be searched, it has been held, without warrant on in- 
formation from an employee of the garage that the 


car contains intoxicating liquor.™? 


SEARCHES AND SEIZURES 


such a search, of evidence related to the crime, 


[§ 90] 2. For Search Incident to Arrest Gener- 


71. Jenkins v. State, (Tex. Cr.) 32 
SW (2d) 848, 850 [appr Carroll v. U. 
S., 267 U. 8S. 1382, 45 SCt 280, 69 L. ed. 
543, 39 ALR 798 (“It seems to us that 
the reasoning which supports the con- 
clusion justifying the search in the 
Carroll case would likewise apply 
here. It is inferable from the facts 
of this case that [accused] could have 
as quickly left the jurisdiction of the 
courts of Taylor county, though 
parked in a public garage, as if he 
had been parked by the roadside. The 
character of [his] vehicle together 
with the other circumstances of the 
case were such as to enable him, if he 
chose, to make the issuance of a 
search warrant . useless, and in 
its last analysis this is one of the 
controlling reasons behind the con- 
clusion reached in the Carroll case’’). 


72. Guaranty not interfering with 
arrests or usages connected therewith 
see supra § 30. 


Search of prisoner for fruits of 
crime, and aids to escape see Arrest 
§ 74. 


Where offense committed in officer’s 
presence see infra §§ 95-99. 


Where probable cause for arrest 
see infra §§ 100-106. 


73. U. S.—Agnello v. U. S., 269 U. 
S7i20,-46 SCt 4, 70 lL. ed. 145, 51 ALR 
409; Carroll v. U. S., 267 U. Se 132, 45 
sct 280, 69 L. ed. 543, 39 ALR 790; 
Weeks v. U. So 232) Ue Se 383034 sct 
341, 58 L. ed. 652, LRA1915B 834, Ann 
Cas1915C tak 7ere; Seay aDi Corvo, 37 
BE. .(2a) 124; Benton v. U. S:; 28 2. 
(2d) 695; Furlong v. ODN Ses BF, (2d) 
492; Lawson vy. U. Sond EF. (2d) 746; 
Sayers v. Oneal oe (24) 146;. U. S. v. 
Rembert, 284 Fed. 996; Welsh v. WS: 
267 Fed. 819. 


Ala—Hx p. Hurn, 92° Ala. 102, 9S 
515, 25 AmSR 23, 13 LRA.120. 


Colo.—Newman v. Peo., 23 Colo. 300, 
47 P 278. 


Conn.—Pickett v. Maracucci's Liq- 
uors, ete., 112 Conn. 169, 151 A 526. 


Del.—State v. Gulezynski, 32 Del. 
120, 120 A 88. 


D. C.—Cohn y. U. S., 57 App. 49, 16 
EB. (2d) 652. 


Fla.—Haile v. Gardner, 82 Fla. 355, 
91 S 376 


Hawai Terr. v; Hoo Koon, 22 Ha- 
waii 597. ¢ 


Ill.—Peo. vy. Hord, 329 Ill. 117, 160 
NE 135. 


Ind.—Haverstick v. State, 196 Ind. 
145, 147 NE 625. 


Iowa.—State v. Gorman, 196 Iowa 
237, 194 NW 225. 


Ky.—Patrick v. Com., 
250 SW 507. 


Me.—Getchell v. Page, 103 Me. 387, 
69 A 624, 125 AmSR 307, 18 LRANS 
253. 

Mich.—Peo. v. Garrett, 282 Mich. 
366, 205 NW. 95; Peo. v. Cona, 180 
Mich. 641, 147 NW 525. 


Miss.—Goodman vy. State, 158 Miss. 
269, 130 S 285. 


Mo.—State v. Rebasti, 306 Mo. 336, 
267 SW 858; Holker v. Hennessey, 
141 Mo. 527, 42 SW 1090, 39 LRA 165, 
64 AmSR 524, 


199 Ky. 83, 


County 
70 Mont. 


Mont.—State v. Cascade 
Highth Judicial Dist. Ct., 
378, 225 P 1000. 


Nev.—Azparren v. Ferrel, 
U57, 191 P67; ti ALR 678. 


N. H.—O’Conner v. Bucklin, 59 N. 
H. 589. 


N. J.—State v. Mausert, 88 N. J. L. 
286, 95 A 991, LRA1916C 1014. 


N. Y.—Peo. v. Jakira, 118 Misc. 303, 
193 NYS 316; Peo. v. Kalnin, 189 NYS 
SOF 


Okl.—Dean v. State, 37 Okl. Cr. 396, 
258 P 812; Miles v. State, 31 Okl. Cr. 
4, 236 P 907. 


Or.—State v. Goldstein, 111 Or. 221, 
224 P 1087. 


A ilar oie v. Stubler, 


44 Nev. 


84 Pa. Super. 


Tenn.—Hughes vy. State, 145 Tenn. 
544, 238 SW 588, 20 ALR 639. 


Tex.—Chapin v. State, L077 - DRexCr: 
477, 296 SW 1095. 


Va.—Quivers v. Com., 
115 SE 564. 


Wash.—State v. Brown, 83 Wash. 
100, 145 P 69. 


W. Va.—State v. Wills, 91 W. Va. 
659, 114 SE 261, 24 ALR 1398; State 
v. Edwards, 51 W. Va. 220, 41 SHE 
429, 59 LRA 465. 


Wyo.—State v. George, 32 Wyo. 
223, 231 683° Wiestn v. State, 28 
Wyo. 480, 206 B 373 


oe —Dillon v. O’Brien, 16 Cox C. 
C. 245 


[a] This right is not to be doubt- 
ed.——Aenellov ive, | Ue (S4) 6269) US.) 20; 
46 SCt 4, 70 L. ed. 145, 51 ALR 409. 


[b] Said to be only exception to 
the rule requiring a warrant for a 
lawful arrest. -U. S. v. Di Corvo, 37 
FF, (2d) 124; Haile v. Gardner, 82 Fla. 
S00, ILS 376; State v. George, 32 
Wyo. 223, 231 P 683. 


[c] Only where it is incident to 
lawful arrest, part of res geste of 
the arrest, as it were, iS a search 
without a warrant justified. U.S. v. 
Di Corvo, 37 F. (2d) 124. 


[d] Where there has been lawful 
arrest, there is always right to search 
and seize. 'U. S. v. Stafford, 296 Fed. 
702. 


135 Va. 671, 


[e] Under warrant of arrest a sei- 
zure may follow as incident to the 
arrest. Davis v. State, 30 Okl. Cr. 
a PV 2 Sy 


[f{] This was law before Fourth 
Amendment, and is since its adoption. 
Sayers v. U.'S., 2 F. (2d) 146. 


{g] Whether search warrant is 
valid or not is immaterial, no search 
warrant being necessary for search 
of person or premises on rightful ar- 
rest. Sayers v. U. S., 2 F. (2d) 146. 


{h] Absence of search warrant in 
such case is immaterial; the only 
question is as to the extent of the 
right, not to search, but to seize. U. 
S. v. Charles, 8 F. (2d) 302. 


{i] Extends beyond person.—The 


authorities support the proposition 


that the search without a warrant, 
which is incidental to a lawful arrest, 
may lawfully extend beyond the pris- 
oner’s person, or, at least, that the 


[§§ 89-90 


ally7?—a. Rule Stated. It is well settled that a 
search without a search warrant is justifiable where 
it is incident to a lawful arrest,7* and a seizure, on 


e,74 


right of seizure is not confined to ar- 
ticles which the prisoner may have 
on his person. State v. Adams, 103 
W. Va. 77, 136 SE 708, 51 ALR 407. 


{j] Contemporaneous search.—The 
rule includes the idea of contempo- 
raneousness in the arrest and search. 
Agnello v. U. S., 269 U. S. 20, 46 SCt 
4, 70 L. ed. 145, 51 ALR 409; Carroll 
Vv. U.S), 267 -U. S132). 45, SCt23.05069 
L, ed. 543, 39 ALR 790; awson Vv. 
U. S., 9 F. (2d) 746; Chapin v. State, 
107 Tex. Cr. 477, 296 SW 1095. 


[k] Where arrest is mere incident 
of unlawful search, instead of a 
search being an incident of a lawful 
arrest, the exception of search with- 
out a, warrant as incident to an ar- 
rest has no application. Raniele v. 
U..S., 34 F. (2d). 877;,. Henderson, Vv. 
, 12 F, (2d) 528, 51 ALR 420. 


74. U. S—Agnello v. U. S., 269 U. 
S. 20, 46 SCt 4, 70 L. ed. 145, 51 ALR 
£09: Carrolisv..U. 'S., -26TsUiess toes 
45 SCt 280, 69 L. ed. 543, 39 ALR 790 
(dictum); Weeks v. U..S., 232 U.S. 
383, 34 SCt 341, 58 L. ed. 652, LRA 
1915B 834,-AnnCasl915C 1177; Us S: 
Vv. Poller, 43. F, (2d) S1ts** Ue Saree 
Di Corvo, 37 F.-(2d) 124; Benton v. 
U.S., 28 FF: (2d) 695; Furlonssv.5U- 
S.,.10°. (2a) 492; > WU. Si av2 (Charles: 
8 °F. (2d) 302; Sayers Ve. USIS3 fee 
sae 146; U. S. v. Rembert, 284 Fed. 


Ala.—Ex p. Hurn, 92 Ala. 102, 9 
S55) 25 Anis) 23) 13 LRA 120 


Colo.—Newman v. Peo., 23 Gore 
40 P2708; 


Del.—State v. Gulezynski, 32 
120, 120 A 88. 


Ind.—Haverstick v. State, 196 
ei 147 NE 625. 


y.—Youman v. Com., 189 Ky. 
ye Sw 860, 138 ALR 1303. 


Me.—Getchell v. Page, 103 Me. 387, 
nee 624, 125 AmSR 307, 18 LRANS 


300, 
Del. 
Ind. 


152, 


Mich.-—Peo. v. Cona, 180 Mich. 641, 
147 NW 525. 


Mo.—Holker v. Hennessey, 141 Mo. 
Bel eas SW 1090, 39 LRA 165, 64 Am 


Nev.—Azparren v. pou 
Hie 191 P 571, 11-AUR 678. 


. J.—State v. Mausert, 88. N. J. L. 
a8. “95 A 991, LRAI91I6C 1014. 


N. Y.—Peo. v. Chiagles, 287 N. Y. 
198, 142 NE 583, 32 ALR 676. 


Oki. — Keith 7v. State, (sO. Oke r 
168, 235 P 631. 


Pa.—Com. v. Stubler, 84 Pa. Super. 
32; Com. v. Finch, 80 Pa. Super. 386. 


Wash.—State v. Much, 156 Wash. 
403, 287 P 57. 


W. Va.—State v. Edwards, 51 W. 
Va. 220, 41 SE 429, 59 LRA 465. 


[a] Right extends only to articles 
which furnish evidence against ac- 


44 Nev. 


cused. Smith v. Jerome, 47 Misc. 22, 
93 NYS 202. 
[b] Not unreasonable.—The sei- 


zure of evidence directly connected 
with the crime, when making an ar- 
rest either with or without a search 
warrant, where it is found on the per- 
son or premises under his control, is 
not a wrongful invasion of the home, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


| sialic al ai naka 


§§ 90-91] 


. 4 . i. . 
as well as the instruments of its commission™® and 
of means and implements of escape,7® are likewise 


permitted on such a search. 


Arrest must be lawful. As this search and seizure 
is incident to a lawful arrest, the determinative ques- 
tion is whether or not the arrest was legal.*7 Henee, 
where an arrest is made by a marshal but the search 
and seizure following it is made by other government 


but is merely an incidental seizure of 
property in the execution of an ar- 


ees Com. v. Grasse, 80 Pa. Super. 
[ec] There is no restriction, in the 


search of the person incident to ar- 
rest, to a seizure of the things that 
might be taken under a valid search 
warrant, which by statute are limit- 
ed to stolen or embezzled property or 
things used as a means of commit- 
ting felony or held with intent to use 
as instruments of crime. The general 
rule having no such limitation but 
allowing broadly anything that may 
be of use as evidence on the trial. 
Peo. v. Chiagles,*237 N. Y. 193, 142 
NE 583, 32 ALR 676. 


[ad] Officers may take any articles 
which might be used in securing ac- 
ecused’s conviction. State v. Rebasti, 
306 Mo. 336, 267 SW 858. 


[e] Evidential articles seizable.— 
(1) Some of the circuit courts of ap- 
peals permit the seizure of any evi- 
ene of crime on an arrest (Marron 

U.S. 8 FF. (2d), 25L Latk 275 0-8. 
192, 48 SCt 74, 72 L. ed. 231] [docu- 
mentary evidence]; Sayers v. Seatsss 
2 F. (2d) 146 [mere evidential articles 
as well as fruits and instruments of 
the crime may be seized]; Browne vy. 
U. S., 290 Fed. 870), (2) while in oth- 
ers on arrest only .those things di- 
rectly used in perpetrating the crime 
can be taken, for it seems unreason- 
able to suppose that an arrest should 
give wider latitude of search than a 
search warrant itself (U.S. v. Poller, 
43 EF. (2d) 911. See Carroll v. U. §., 
Doi uw. Oo Loss Sel 250,) 69 1; ed. 
543, 39 ALR 790 [dictum, ‘that what- 
ever is found on his person or under 
his control which it is unlawful for 
him to have and which may be used 
to prove the offense may be seized 
when a man is legally arrested]). 


[f] If property seized is directly 
connected with offense charged and is 
seized without a search warrant on 
the arrest of accused, there is no vio- 
ljation of the constitutional guaran- 
ty. Com. v. Stubler, 84 Pa. Super. 32. 


[g] Seizure of hotel register and 
cash book openly displayed on the 
counter at the time of defendant’s 
arrest, on the charge of keeping a dis- 
orderly house is not a_seizure in vio- 
lation of the constitutional guaranty, 
for they were proof of guilt, found on 
accused’s arrest, in his possession and 
eontrol. State v. Mausert, 88 N. J. 
L. 286, 95 A 991, LRA1916C 1014. 


PEEL aS: A onellow va Use OO kb. 
S. 20, 46 SCt 4, 70 L. ed. 145, 51 ALR 
AGEs Wee Vv. Di Corvo, 37% I. (2d) 
124; Furlong v. U.S., 10 F. (2d) 492; 
U. S. v. Charles, 8 F. *(2a) S028) Ie Ss 
v. Rembert, 284 Fed. 996; Welsh v. 
18/3 Shy ot Fed. 819. 


Ala.—Ex p. Hurn, 92 Ala. 102, 9 
S 515, 25 AmSR 23, 13 LRA 120. 

Colo.—Newman y. Peo., 23 Colo. 
300, 47 P 278. 

Ind.—Haverstick y. State, 196 Ind. 
145, 147 NE 625. 

Me.—Getchell v. Page, 103 Me. 387, 
69 A 624, 125 AmSR 307, 18 LRANS 
253. 

Mo.—Holker v. Hennessey, 141 Mo, 


' 
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agents who have no authority to arrest or to execute 
a search warrant, had there been one, the whole 


search and seizure is unreasonable.’ 


HAs oH SW 1090. 39 LRA 165, 64 Am 


Okl. arate v. State, 
Cx, 290,) 234 P2234. 


Or.—State v. McDaniel, 115 Or. 187, 
aol “PUIG 2st bolo. 


aot ea Com. v. Stubler, 84 Pa. Super. 


29 Okl. 


Wash.—State v. Much, 156 Wash. 
403, 287 P 57. 


Eng.—Dillon v. O’Brien, 16 Cox C. 
C.. 245. 


[a] Right to seize tiplewenel of 
offense is coextensive with the right 
to arrest perpetrators of the illegal 
acts. Pickett v. Marcucci’s Liquors, 
ete., 112 Conn, 169, 151 A ‘526. 


76. U. S.—Agnello v. U. S., 269. U. 
Stet 46 SCt 4, 70 L. ed. 145, 51 ALR 


Te oie v. Peo., 23 Colo. 300, 
is i 27 


ee Pee We COM Oo) Keyelbia,, 
224 Sw 860, 138 ALR 1303. 


Mich. —Peo. v. Garrett, 232 Mich. 
366, 205 NW 95. 
Okl.—Keith v. State, 30 Okl. Cr. 


168, 235 P 631. 


What may be seized under right to 
search prisoner after arrest see Ar- 
rest § 74. 


77. U. S.—Carroll v. U. S., 267 U. 
S132) 145 sSCti 280) 69 L.ved. 543) 39 
ALR 1902) UL—S, ve Di 'Corvo,.37 2k. 
(2d) 124; Garske v. U. S., 1 F. (2d) 
620; U. 8S. v. McHie, 194 Fed. 894. 


Del.—State v. Gulezynski, 32 Del. 
120, 120 A 88. 


Ind.—Boyd v. State, 
152 NE 278. 


Mo.—State v. McBride, 37 SW (2d) 


. 


Mont.—State_ v. 
Highth Judicial Dist. 
878,225 P 1000. 


N. Y.—Peo. v. Jakira, 118 Misc. 303, 
193 NYS 306. 

Or.—State v. McDaniel, 115 Or. 187, 
2310 P) 9165,.28%) Pi8 73. 


Tenn.—Hughes v. State, 145 Tenn. 
544, 238 SW 588, 20 ALR 639. 


198 Ind. 55, 


Cascade County 
Cts 70 Mont: 


Va.—Quivers v. Com., 135 Va. 671, 
115 SH 564. 
Va.—State v. Edwards, 51 W. 


Ww. 
Va. 220, 41 SE 429, 59 LRA 465. 


[a] This is especially true when 
an unlawful arrest is made for the 
purpose of subjecting the person ar- 
rested to an otherwise unauthorized 
search. State v. McBride, (Mo.) 387 
SW (2d) 423. 


[b] Incidental search is not unrea- 
sonable if the arrest is lawful, the 
search revealing evidence of the of- 
fense for which the person is arrest- 
ed. Hughes v. State, 145 Tenn. 544, 
238 SW 588, 20 ALR 639. 


{c] If arrest was with legal au- 
thority, then the search for, and sei- 


zure of, articles under the control of | 


accused that might be evidence of the 
eriute was not unreasonable. Peru v. 

S.. 4 BH. (2d) 881; Garske v. U. 
§, 1 F. (2d) 620. 


[§ 91] b. Search of Person.*® 
to the general rule*? it has been recognized both in 
English and American law®? no search warrant is 
necessary to search lawfully arrested persons for evi- 
dence connected with the crime.®? 


As an exception*®® 


[d] Search on insufficient search 
warrant is unlawful except at the 
time of making a lawful arrest. Peo. 
Seg ae: 118, Mise; <303;7-L9 3a Nis 


__le]_. Where officers arrested a man 
illegally (1) he being drunk within 
his house which they entered without 
a search warrant or warrant of ar- 
rest, a search and seizure of liquor in 
one of the rooms was therefore un- 
lawful. Thomas v. Com., 226 Ky. 101, 
10 SW (2d) 606. (2) Capture of in- 
toxicating liquor found in an automo- 
bile at the time of the occupant’s ar- 
rest by search and seizure of her ef- 
fects without a warrant is a violation 
of the occupant’s rights under the 
constitution. Batts v. State, 194 Ind. 
609, 144 NE 23. 


{f{] Warrant of arrest not served. 
—Where an arrest was made without 
a warrant of arrest because of the ab- 
sence of a marshal or deputy, seizures 
made at the time were unlawful. U. 
S. v. McHie, 194 Fed. 894. 


Validity of arrest see Arrest 5 C. 
die i) oie 


Vac MOSH ye Tab oustens 208 Fed. 186. 


[a]. Inspectors, having searched 
defendants’ office after defendants’ ar- 
rest by a marshal and seized their 
books, papers, and documents and car- 
ried them away, without a warrant, 
are guilty of an unreasonable search 
and seizure, in violation of the Fourth 
Amendment, for to support the search 
and seizure there was no lawful au- 
thority or right of any kind. U. S. 
v. Mounday, 208 Fed. 186. 


79. Where offense committed in 
officer’s presence see infra § 96. 


Where probable cause for arrest 
see infra § 101. 


80. State v. Wills, 91 W. Va. 659, 
114 SE 261, 24 ALR 1398; and cases 
infra this section. 


81. See supra § 77 et seq. 


Necessity of warrant generally see 
supra § 78. 


Right to search prisoner arrested 
generally see Arrest § 74. 


82. Weeks’ v: U. S., 232 U. S. 383, - 
34 SCt 341, 58 L. ed. 652, LRA1915B 
834, AnnCas1915C 1177. 


83. U. S—Agnello v. U. S., 269 U. 
S. 20, 46 SCt 4, 70 L. ed. 145, 51 ALR 
409; Weeks v. U. S., 232 U.S. 383, 
34 SCt 341, 58 L. ed. 652, LRA1915B 
834, AnnCas1915C 1177; Furlong v. 
U.-S., 10 F. (2d) 492; Lawson, vi: U. 
S., 9 F. (2d) 746; U.S. v. Charles, 8 
FE. (2d) 302; Peru v. U. S., 4 F. (2d) 
881; Sayers v. U. S., 2 F.. (2d) 146; 
Garske-v. Us'S3"°) Pio(2a)y 620; WS: 
v. Murphy, 264 Fed. 842 [cit C. J.]. 


Colo.—Newman v. Peo., 23 Colo. 
300, 47 P 278. 
32 Del. 


Del.—State v. Gulczynski, 
120, 120 A 88. 

I1l.—Peo. v. Hord, 329 Ill, 117, 160 
NE 185. 

Iowa.—State v. Hassan, 
518, 128 NW 960. 


Ky.—Ragland v. Com., 204 Ky. 598, 
265 SW 15; Elswick v. Com., 202 Ky. 
703, 261 SW 249; Cole v. Com., 201 
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[§ 92] c. Search of Portable Personal Effects.‘ 
On a legal arrest the officer may, without a search 
warrant, search the portable effects of a person in 


his possession.*® 


Ky. 548, 257-SW 713; Turner v. Com., 
191 Ky. 825, 231 SW 519; Youman v. 


Com., 189 Ky. 152, 224 SW 860, 13 
ALR 1303. 
Mich.—Peo. v. Garrett, 232 Mich. 


366, 205 NW 95; Peo. v. Herbst, 224 
Mich. 54, 194 NW 500. 


Mo.—State v. Rebasti, 306 Mo. 336, 
267 SW 858. 


Nev.—Azparren v. Ferrel, 
LO pele Ol il ATE 6N8:. 


N. H.—O’Conner y. Bucklin, 59 N. 
H, 589. 


N. Y.—Peo. v. Kalnin, 189 NYS 359. 


Okl.—Dean v. State, 37 Okl. Cr. 396, 
258 P 812; Miles v. State, 31 Okl. Cr. 
4, 236 P 907; Keith v. State, 30 Okl. 
Cr. 168, 235 P 681; McAdams vy. State, 
30 Okl. Cr. 207, 235 P 241; Davis v. 
State, 30 Okl. Cr. 61, 234 P 787. 


Or.—State v. Goldstein, 111 Or. 221, 
224 P 1087. 


spa rap aes vy. Stubler, 84 Pa. Super. 


44 Nev. 


Tenn.—Hughes v. State, 145 Tenn. 
544, 238 SW 588, 20 ALR 639. 


Tex.—Chapin v. State, 107 Tex. Cr. 
477, 296 SW 1095, 


Va.—Quivers v. Com., 135 Va. 671, 
115 SE 564. 


Wash.—-State v. Zupan, 155 Wash. 
80; 283 P67 1: 


W. Va.—State v. Wills, 91 W. Va. 
659, 114 SE 261, 24 ALR 1398, 


[a] It should be premised that ev- 
ery unlawful search of the person in 
invitum involves a restraint of his 
liberty during the time of search, and, 
therefore, in a Sense, is an arrest; but 
that restraint is not an arrest to an- 
swer a crime, but the means of mak- 
ing a search. State v. McDaniel, 115 
Or, 187, 231 P 965, 237 P 373. 


[b] Valid arrest and incidental 
search.—In prosecution for possession 
of intoxicating liquor with intent to 
sell, where police officers called ac- 
cused by telephone and arranged with 
him to bring liquor to a certain place, 
and, on bringing it, he was arrested 
without a warrant, and liquor found 
on his person without a search war- 
rant, such arrest was lawful and the 
search of accused’s person did not vi- 
olate the guaranty. Miles y. State, 
381 Okl. Cr. 4, 236 P 907. 


[ec] Custody necessary.—(1) For a 
search, without a search warrant, of 
aman as an incident to an arrest for 
some crime the man searched must be 
in the legal custody of the officer. 
State v. McDaniel, 115 Or. 187, 231 P 
965, 237 P 373. See also Arrest § 74. 
(2) If person is not under arrest, of- 
ficers have no right to search him 
without a warrant. Goodman vy. State, 
158 Miss. 269, 130 S 285; State v. Mc- 
Bride, (Mo.) 37 SW (2d) 423. 


[d] Where officer may arrest with- 
out warrant, he may search, without 
a warrant, the person of the one ar- 
rested. Angello v. U. S., 290 Fed. 671 
[mod on other grounds 269 U. S. 20, 
46 SCt 4, 7 L. ed. 145]. 


[e] Every garment and pocket of 
a person arrested may. be searched. 
Sayers v. U. S., 2 F. (2d) 146. 


{f] Search for marked money.— 
(1) Search of defendant without a 
-eyarrant after arrest and seizure of 
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marked money paid him for liquor is 
not unconstitutional. Peo. v. Hord, 
329) TNs Pi, 160 INE} 135.) Cpe wWihere 
officers recovered marked money, 
which had been used to purchase liq- 
uor, the recovery being made after the 
arrest, it was a part of the same 
transaction and not in violation of the 
constitutional guaranty. Furlong v. 
U. S., 10 F. (2d) 492. 


{g] No unreasonable search and 
seizure is shown where, after the ar- 
rest of defendants for murder, the 
sheriff took their property from them 
to care for it; and, if some of their 
property was incriminating, it was 
simply their misfortune. State v. 
Hassan, 149 Iowa 518, 128 NW 960. 


84. Necessity of warrant for 
search generally see supra § 79. 


Where offense committed in officer’s 
presence see infra § 97. 


Where probable cause for arrest see 
infra § 102. 


85. Del.—State v. 
Del. 120, 120 A 88. 


Ind.—Haverstick v. State, 196 Ind. 
145, 147 NE 625. 


Iowa.—State v. Gorman, 196 Iowa 
237, 194 NW 225. 


Ky.—Youman vy. Com., 189 Ky, 152, 
224 SW 860, 18 ALR 13038. 


Me.—Caffinni v. Hermann, 112 Me. 
282, 91 A 1009. 


Miss.—Webb y. 
92,108 S 442. 


Wash.—State v. Zupan, 155 Wash. 
80, 283 P 671; State v. Secrest, 131 
Wash. 217, 229 P 744. 


See U. S. v. Wilson, 163 Fed. 338 
(where, on an arrest, a trunk check 
was taken from accused, which the 
officers presented to the railroad com- 
pany, and on delivery of the trunk 
to them they searched it, the court 
holding that defendant was not enti- 
tled to have the evidence thus taken 
returned to him before the trial). 


[a] Not unconstitutional search.— 
In a prosecution for possessing intox- 
icating liquor, where defendant was 
shown to have been arrested, without 
a warrant or other process and a suit 
case taken from him, which on being 
opened was found to contain whisky, 
it was found that his rights under the 
constitutional provision against un- 
lawful search and seizure had not been 
violated so as to render his ¢onvic- 
tion illegal. Jones v. State, 19 Ala. 
A. 232, 96 S 721 [certiorari den 209 
Ala. 566, 97 S 722] (in this case the 
court of appeals decries the “slum- 
bering” of the right of personal se- 
curity, feeling that in its present de- 
cision the ancient right is not being 
preserved; it, however, is forced to 
decide the case under Banks vy. State, 
18 Ala. A. 376, 93 S 293 [certiorari 
den 207 Ala. 179, 93 S 293, 24 ALR 
13591) )% 


{[b] .Search may extend to contents 
of package, bundle, or bag carried by 
the person arrested. Haverstick vy. 
State, 196 Ind. 145, 147 NE 625. 


[c] Baggage.—Ragland vy. 
204 Ky. 598, 265 SW 15. 


[d] Bag in joint possession of two 
defendants.—State v. Gorman, 196 
Iowa 237, 194 NW 225. 


[e] Bag of burglar tools.—On ar- 


Gulezynski, 32 


Sardis, 143 Miss. 


Com., 
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[§ 93] d. Search of Place of Arrest; Premises.**® 
A search warrant is unnecessary to make a lawful 
search of the place®? or the premises**® or the im- 


rest for possessing burglar tools, it 
was not illegal or unconstitutional to 
seize a bag containing tools without a 
search warrant. State v. Gorman, 196 
Iowa 237, 194 NW 225. 


[f] Liquor sacks scattered over 
ground after accused wrecked his au- 
tomobile in flight from officers may 
be seized without a search warrant, 
the liquor, although a few feet away, 
being in accused’s possession when he 
was arrested. State v. Secrest, 13 
Wash. 217, 229 P 744. 


[g] Package.—State v. Gulezynski, 
82 Del. 120, 120 A 88. 


[h] Sack of chickens.—Turner y. 
Com. 191 Ky. 2825, 231 Sw 619: 


[i] Saddlebags and grass sacks.— 
Patterson vy. Com., 206 Ky. 258, 267 
Sw 160. 


{j] In North Cqgrolina it has been 
held that, where a person, lawfully 
arrested, refuses to allow the officer 
to search his suit case, the officer has 
the right to hold such person until 
the search warrant he has sent for ar- 


rives. State v. Jenkins, 195 N. C. 747, 
143 SE 538. 
86. Where offense committed in of- 


ficer’s presence see infra § 98. 


Where probable cause for arrest see 
infra §§ 104-106. 


87. U. S.—Marron v. U. S., 275 U. 
S. 192, 48 SCt 74, 72 L. ed. 231; Agnel- 
los Vew Us Sie 2698. Ss 2OMAG TSC ieee 
70 L. ed. 145, 51 ALR 409; Benton v. 
U. S., 28 F. (2d) 695; Lawson v. U. S., 
9 KF. (2d) 746; Sayers v. U. S., 2 F. 
(2d) 146. 


Conn.—Pickett v. Marcucci’s Liq- 
uors, etc., 112 Conn. 169, 151 A 526. 


Mich.—Peo,. vy. Cona, 180 Mich. 641, 
147 NW 525. 


N. J.—State v. Mausert, 88 N. J. L. 
286, 95 A 991, LRA1916C 1014. 


47 Misc. 
Peo. v. Kalnin, 189 


N. Y.—Smith v. Jerome, 
22, 93 NYS 202; 
NYS 359. 


Okl.—Dean vy. State, 37 Okl. Cr. 396, 
258) Pysi2) 


Or.—State v. Goldstein, 111 Or. 221, 
224 P 1087. 


Breen: v. Stubler, 84 Pa. Super. 


Tex.—Chapin v. State, 107 Tex. Cr. 
477, 296 SW 1095. 


[a] Officers, on arrest, have right 
contemporaneously to search the place 
in order to find and seize things used 
to carry on the criminal enterprise. 
Marron v. U..S.,(275 U.S. 1924S See 
74, 72 Led, 2381; Agnello v. U. S., 269 
U.S. 20,46 SCt 4; 70° Li ted) 145 ,e5n 
ALR 409. 


[b] Officers lawfully in shop un- 
der an ordinance, seizing stolen goods 
and arresting defendant, did not make 
an unlawful search and seizure, the 
search of the place where an offender 
is captured being a lawful incident 
of the arrest. State v. Goldstein, 111 
Or. 221, 224 P 1087. 


[ec] Right does not extend to other 
places than the place of arrest. Ag- 
nello’ v.. Us iS.; 2:69) U.S... 20346. SCtw4; 
70 L. ed. 145, 51 ALR 409. 


88. Cabitt v. Potter, 293 Fed. 54; 
Com. v. Finch, 80 Pa. Super. 386. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


~ rest is made. 


§ 93] 


mediate surroundings of the person,®® where the ar- 
However, there is no little confusion 
in the decisions as to what constitutes the extent of 
the place that may be so searched.®® Some decisions 
make the extent of the search on arrest dependent 
on the particular circumstances of the arrest.?? 
Thus, where the officers discover accused in the ac- 
tual commission of the offense,®* they may proceed 
to search his premises to the extent to which his con- 
trol and activities extend;°* for example, it is held 
that, if a person is taken in the commission of a 
erime in a building, it may be searched to the extent 
that the offender’s control and activities likely ex- 
tend;°* and if such an arrest is made in a dwelling 
house, it gives the officer the right to search the 
house®® and premises;°* secondly, where a crime 
has been committed the officer may search, in some 
eases, the premises under his immediate control for 
evidence inseparably connected with the corpus de- 
licti;®* and, thirdly, in cases where there is no evi- 


[a] Search of premises occupied 
was ona 
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cated that the search of the cellar 
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dence of the corpus delicti before the search, the 
search should be confined to the room or portion of 
defendant’s premises where the arrest is made.?® 
Another rule is stated to be that the officers may 
search the room where the arrest is made®® and any 
other places to which they ean get lawful access.* 
Searches of the room of the arrest are generally held 
valid as incident to arrests,? and searches of a room 
other than the room of the arrest have been held not 
to be unreasonable or illegal.* If the arrest is made 
outside the person’s home, the officer may not go to 
his place of residence to search it,* although this 
has been held justifiable where the person was in 
flight from the house and was arrested within a few 
feet of it,° or where the officer simply followed him 
into his house.® And where an arrest is made in the 
yard, a search of a bath room is not an incident of 
the arrest, and is unreasonable.* However, it has 
been held that, where defendant is arrested on his 
way to his hotel room and is taken to the station 


@ 


already discovered is not such an ex- 


by accused on his arrest is no viola- 
tion of his rights under the guaran- 
ty. Com. v. Finch, 80 Pa. Super. 386. 


89) Pattonivs State) “(Okl.Cr 1209 
P 694; Wallace v. State, 42 Okl. Cr. 
143, 275 P 354; Rambo v. State, 38 Okl. 
Cr. 192, 259 P 602; Soderberg v. State, 
SItOk) Or e88s 123/237 © 4609 Davis 
Verstate, 30VOKl. Cr._61, 234 P (ST. 


[a] It does not carry right to 
Search building and places other than 
the immediate surroundings. Wal- 
lace v. State, 42 Okl. Cr. 148, 275 P 
354. 


90. State v. Adams, 103 W. Va. 77, 
136 SE 703, 51 ALR 407. 


[a] Cause of confusion.—The con- 
fusion as to the extent of search of 
the premises is largely caused by the 
blind application of broad general 
rules carelessly announced in certain 
cases without basis in the facts of 
the particular case. State v. Adams, 


103 W. Va. 7%, 136-SE 7038, 51 ALR 
407. 

91. See cases infra notes.92-99. 

92. Crime in presence of officer 


generally see infra §§ 104-106. 


93. State v. Adams, 103 W. Va. 77, 
136 SE 703, 51 ALR 407. 


94, U.S. v. Charles, 8 EF. (2d) 302; 
Sayers v. U:.S.,.2) F.. (2d). 146; State 
v. Adams, 103 W. Van iil S86 SE 703, 
51 ALR 407. 


[a] Generally every room may be 
searched, on the same principle that 
allows every pocket and garment of 
the person arrested to be searched. 
Sayers v. U.S., 2 F. (2d) 146. 


9bre UenS Vs, (Oy, ple B (2a) 11019); 
State v. Grubbs, 316 Mo. 248, 289 SW 
852; State v. Quartier, 114 Or. 657, 236 


P 746; Com. v. Grasse, 80 Pa. Super. 
480. 
96. State v. Quartier, 114 Or. 657, 


236 P 746; Com. v. Grasse, 80 Pa. Su- 
per. 480. 


97. State v. Adams, 103 W. Va. 77, 
136 SE 703, 51 ALR 407. 


98. State v. Adams, supra. 


99. Peo. v. Conway, 225 Mich. 152, 
195 NW 679; Peo. v. Cona, 180 Mich. 
641, 147 NW 525; Smith v. Jerome, 
47 Mise. 22,93 NYS 202. See Peo. v. 
Woodward, 220 Mich. 511, 190 NW 721 
(wherein a search of the room of 
arrest was held valid and it is indi- 
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different footing, however, 
the evidence seized in the search of 
the cellar not being introduced, that 
point was not decided). 


1. Peo. v. Conway, 225 Mich. 152, 
195 NW 679; Peo. v. Cona, 180 Mich. 
641, 147 NW 525; Smith v. Jerome, 
47 Misc. 22, 98 NYS 202. 


[a] Where sheriff had warrant for 
arrest, but no search warrant, he had 
lawful access to that part of the 
house which it was necessary for him 
to enter in order to serve his warrant; 
here, where he was lawfully present 
he could search for evidences of the 
crime for which the arrest was made, 
but further he could not go without 
invading the constitutional rights of 
defendant. ine ‘other parts fot “the 
house than this he would be a tres- 
passer. Péo. v. Conway, 225 Mich. 
12,7195) NW-679: 


[b] Search of floor under head of 
stairs was illegal where that was not 
a part of the house into which it was 
necessary for the officers to enter to 
execute a warrant of arrest. Peo. v. 
Conway, 225 Mich. 152, 195 NW 679. 


a) Raney Vas; Osea DD: CD Ga) 
56, 294 Fed. 412; Peo. v. Cona, 180 
Mich. 641, 147 NW 525; State v. Re- 
basti, 306 Mo. 336, 267 SW 858 (offi- 
cers to have right to search accused 
and his possessions in the room 
where he was arrested); Smith v. 
Jerome, 47 Misc. 22, 98 NYS 202. And 
see cases supra notes 99, 1. 


[a] Search warrant not being nec- 
essary to legalize the entrance of the 
officer into defendant’s room to ar- 
rest him for murder, the _ officer 
might, in connection with the arrest, 
seize a pistol, subsequently proved to 
be the one used in the crime, from 
the room of the arrest. Laney v. U. 
S., 54 App. (D. C.) 56, 294 Fed. 412. 


[b] Guest register of disorderly 
house in room of arrest is not seized 
in violation of the constitutional guar- 
anty, it being evidence of the of- 
fense, in the possession and control 
of defendant, in the room of the ar- 


rest. Terr. v. Hoo Koon, 22 Hawaii 
597; State v. Mausert, 88 N. J. L. 
286, 95 A 991, LRA1916C 1014. 


8. Pickett v. Marcucci’s Liquors, 
etec., 112 Conn. 169, 151 A 526. 


[a] Entering open door into an- 
other room in company of defendant 
and finding liquor other than that 


tension of the right of search with- 
out a warrant that it would fairly be 
held illegal or unreasonable. Pickett 
v. Marcucci’s Liquors, 112 Conn. 169, 
151 A 526. 


[b] Search of rooms adjacent to 
hotel kitchen is not illegal or unrea- 
syygens Sayers’ vn U.0S5. 27 BY ea) 


4. Agnello v. U. S., 269 U. S. 26, 46 
SCt 4, 70 L. ed.- 145, 51 ALR 409; 
Poulos v.. U. S., 3 EF. @d) 120= Wal- 
mee v. State, 42 Okl. Cr. 143, 275 PB 


[a] Where officers arrested accus- 
ed in front of his house, took him to 
the police station, then returned and 
searched his house without a war- 
rant, and several hours later made 
another search, without a warrant, of 
the same house, the searches and sei- 
zures were illegal and unreasonable. 
Poulos v. U. S., 8 F. (2d) 120. 


[b] Search of defendant’s house 
several blocks distant from the place 
of arrest is not justified as incident 
of arrest. Agnello v. U. S., 269 U. S. 
re 46.-SCt 4, 70 L. ed. 145, 51 ALR 


[c] Where arrest does not take 
place in residence, and the offense is 
not committed in the residence, the 
arrest does not carry with it the 
right to search the residence. Wal- 
lace v. State, 42 Okl. Cr. 143, 275 P 


354 

5. Patton v. State, (Okl. Cr.) 279 
P 694. 

[a] Where accused was appre- 


hended twenty feet from dwelling 
house from which he had made his 
escape, through the back door, from 
officers who came to arrest him, the 
arrest of defendant was so connect- 
ed with the dwelling house that a 
search of it was lawful. Patton v. 
State, (Okl. Cr.) 279 P 694. 


6. Soderberg v. State, 31 OklI. 
83, 123) 23 Pa 67. 


[a] Where accused, on his arrest, 
went into his house for his hat and 
coat and the officers followed him and 
saw a keg, jar, and bottles of whisky, 
they Sropetly seized such whisky as 
incident to defendant’s arrest on a 
police court charge. Soderberg v. 
State, 31 Okl. Cr. 88, 123, 237 P 467. 


% -Mowler v. State, 114 Tex, Crt 
69, 22 SW (2d) 935. 


Cr 
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house for questioning, the officers, on ascertaining 
the location of his room, may search it.® 


Seizure of articles on arrest. It is held that offi- 
cers may seize articles of an incriminating nature 
visible to them in the room where the arrest is made,? 
and in the same jurisdiction it has been held that 
revolvers found in a sewing machine in the house 
of the arrest were not illegally or unreasonably 
seized.1° And, where officers lawfully within a place 
have reasonable grounds to believe that aecused has 
other contraband than that openly displayed, they 
may, on defendant’s arrest, make a reasonable search 
for it.‘ An officer who discovers contraband in 
the house where he arrested accused cannot, after 
having removed him, reénter without a warrant to 
take the contraband articles as exhibits.1? Also, it 
has been held that, where the articles found in the 
control of a person arrested are numerous or cumber- 
some, the officer may, after having conveyed the 
prisoner to a place of safety, return to the place of 
arrest and take such articles without a search war- 
rant.1§ 


[§ 94] e. Search of Instruments of Transporta- 
tion.14 A search warrant is not necessary to au- 
thorize a search of an automobile in which a person 
was riding,t® or beside which he was standing,!® 
when arrested. Furthermore an officer has been per- 
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mitted, after arresting and incarcerating an accused, 
to return and make a search of his automobile ;** 
a search of his automobile, after accused’s arrest, 
several blocks away, has been held not to violate 
the guaranty;!® and, likewise, the search of a buggy 
seventy-five yards distant from the spot of accused’s 
arrest has been held to be justified as incidental to 
the arrest.1° Also, where accused was arrested in 
town for drunkenness, a search without a warrant of 
his wagon, a mile outside the town, for liquor, was 
held to be lawful.2® However, where a person was 
arrested in a store, a search of his car parked out- 
side has been held not to be authorized where such 
search was not shown to be connected with the cause 
of the arrest.24_ As the law sometimes looks on a 
vehicle engaged in unlawful carriage as a criminal,”? 
on the arrest of an automobile so engaged it may be 
searched.” 


[§ 95] 3. For Search where Offense Committed in 
Officer’s Presence—a. In General. In analogy to 
the foregoing rule,?* and parelleling the rule allow- 
ing arrests without a warrant of arrest for offenses 
committed in the presence of the officer,?° is the in- 
cidental right, under those circumstances, of search 
and seizure without a search warrant.?® Henee, 
where an officer is where he has a right to be and be- 
comes a witness to an offense,?7 which necessitates 


8. State v. Evans, 145 Wash. 4, 258; tomobile, the engine of which was 22. U. S. v. Rembert, 284 Fed. 
P 845. running, it was not only the right, 996. 
9. Peo. but the duty, of the arresting officer! oy that reason subject to forfei- 


v. Woodward, 220 Mich. 
511, 190 NW 721. 


10. Peo. v. Cona, 180 Mich, 641,147 
NW 525. 
11. Pickett v. Marcucci’s Liquors, 


ete., 112 Conn. 169, 151 A 526. 


12. Gamble v. Keyes, 35 S. D. 644, 
153 NW 888. 


13. Davis v. State, 30-Okl. Cr. 61, 
234 P 787. 


14. Necessity of search warrant 
generally see supra §§ 84-89. 


Where offense committed in offi- 
cer’s presence see infra § 99. 


Where probable cause for arrest see 
infra § 103. 


WS wearroll jy, (Ue S20 Wc. Loc, 
45 SCt 280, 69 L. ed. 548, 39 ALR 790; 
U. S. v. Stafford, 296 Fed. 702; Hav- 
erstick v. State, 196 Ind. 145, 147 NE 
625; Toliver v. State, 133 Miss. 789, 
98 S 342 (here the search of the au- 
tomobile is justified on the theory 
that it might be an aid to escape, and 
also because the officer could not 
leave the automobile where the arrest 
was made and thus had to take it 
along); Hughes v. State, 145 Tenn. 
544, 2388 SW 588, 20 ALR 639. 


LGseebapvick 7, “Com; 99” Ky. "83, 
250 SW 507; Com. v., Klein, 81 Pa. 
Super. 551 (preparing to board car 
in garage). 


[a] Where packages being carried 
from automobile by a person when 
arrested contained whisky, a search 
of the automobile without a warrant 
was not unreasonable. Fisher v. U. 
S., 2 F. (2d) 843 [certiorari den 266 
U. S. 629, 45 SCt 128, 69 L. ed. 476]. 


17. Patrick v. Com., 199 Ky. 83, 
250 SW 507. 
[a] Thus, where the city marshal 


properly arrested defendant, who was 
drunk, and standing outside of his au- 


to take charge of the automobile, and 
at least see that it was removed toa 
place of safety, and his search of it 
an hour or so later when he had in- 
carcerated defendant, and seizure of 
whisky found therein, was not a vio- 
lation of the constitutional inhibition 
against unreasonable search and sei- 
zure, or otherwise illegal. Patrick v. 
Com., 199 Ky. 83, 250 SW 507. 


18. Peo. v. Garrett, 232 Mich. 366, 
205 NW 95. 


[a] Key to car taken from person. 
—Where officers, after arrest of de- 
fendants while intoxicated, searched 
their persons and finding thereon a 
key to a sedan automobile parked 
several blocks away, searched and 
discovered liquor therein and lodged a 
complaint charging unlawful posses- 
sion of intoxicating liquor, the search 
and seizure was lawful, under the 
constitutional guaranty, although 
without a warrant. Peo. v. Garrett, 
232 Mich. 366, 205 NW 95 (the deci- 
sion appears to be on the theory that 
the drunkenness of accused gave 
probable cause to the officers to search 
the automobile). 


19. Cole v. Com., 201 Ky. 5438, 257 
SW 713. , 
{a] Buggy was in “immediate pos- 


session” of accused who was arrested 
for drunkenness seventy-five yards 
away. Cole v. Com., 201 Ky. 543, 257 
SW 713. 


20. Woods v. 
BT Te 2D San SLO. 


State, 37 Okl. Cr. 


[a] Reason for rule.—A _ person 
lawfully arrested may, as _an_inci- 
dent thereto, be searched; and his 


conveyance may also be searched, 
and intoxicating liquors in his pos- 
session may be seized. Woods v. 
State, 37 -Okl’ Cr. 377, 258 RP 816. 


21. Dean v. State, 37 Okl. Cr. 396, 
258 P 812. 


ture see infra § 221 note 52. 


oon U. S. v. Rembert, 284 Fed. 
24 See supra § 90. 
25. See Arrest § 28 (felony), §§ 


29-33 (misdemeanor and breach of 
peace). 


26. See cases infra this note; 
infra notes. 27, 28. 


[a] Right, without search war- 
rant, contemporaneously to search 
persons lawfully arrested while com- 
mitting crime, and ~ to search the 
place where the arrest is made in 
order to find and seize things con- 
nected with the crime, is not to be 


and 


doubted. Agnello v. U. S., 269 U.S. 
ay 46 SCt 4, 70 L. ed, 145, 51 ALR 
[b] Law necessarily sanctions 


without warrant arrest, search, and 
seizure of persons engaged in com- 
mission of crime. King v. U. S., 1 
BY G20) 93ke 


[ec] Felony committed in presence. 
—Thomas vy. State, 196 Ind. 234, 146 
NE 850. 


27. U. S.—In re Lobosco, 11 F. 
Co 892; Ludwig v. U. S:., 3 FB. (2a) 


Conn.—Pickett v. Marcucci’s Liq- 
uors, ete., 112 Conn. 169, 151 A 526. 


Ky.—Adkins v. Com., 202 Ky. 86, 
259 SW 32. 


Mich.—Peo. v. Woodward, 
Mich. 511, 190 NW 721. 


Mont.—State v. Gallatin County 
Ninth Judicial Dist. Ct., 72 Mont. 77, 
28k e PPI OF. 


N. Y.—Fusaro v. McKennell, 120 
BES 434, 198 NYS 719 (recognizing 
rule). 


Or.—State v. McDaniel, 237 Or. 187, 
23d P965, 238% Bo3si3. 
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his acting as such officer,2® he may make the inci- 
It is held that an actual 
arrest must be made to justify the search.?° 
it has been held that, where accused is not present 
at the time, the search and seizure may be made not- 
withstanding his absence,*® it would seem, as the 
right to search is incidental to the right to arrest, 
that either accused shall be present or the officers 
should have reasonable grounds to believe him to be 
present.** And there is authority in support of the 
proposition that, if the officer had the right to make 
the arrest, but issued a summons instead, a search 
Furthermore, it has been argued 
that, because of the complete analogy between ar- 
rests without a warrant and searches without a war- 
rant, a search without a warrant would be justified 


dental search and seizure. 


is not lawful.®2 


R. I.—State v. Chester, 46 R. I. 
485, 125 A 596. 
Tex.—Brown v. State, 92 Tex. Cr. 


147, 242 SW 218. 


Utah.—Salt Lake City v. Wight, 60 
Utah 108, 205 P 900. 


Wash.—State v. Parent, 156 Wash. 
604, 287 P 662. 


Wis.—Jokosh v. State, 181 Wis. 
160, 193 NW 976 (recognizing rule). 


Wyo.—State v. Rotolo, 39 Wyo. 181, 
270 P 665. 


[a] Officer may enter public place 
without search warrant, and become 
witness to commission of crime ne- 
cessitating action as officer. Lawson 
Vel We S., 9 C20)" 746. 


[b] Officers making rooming- 
house inspection are within this rule. 
Salt Lake City v. Wight, 60 Utah 
108, 205 P 900. 


[ec] Officers on premises commer- 
cially used as store may thus be- 
come witnesses to a crime. In re 
Lobosco, 11 F. (2d) 892. 


[d] Officer witnessing crime may 
seize instrumentality of crime with- 
out a Search warrant. In re Lobosco, 
11 F. (2d) 892. 


[e] Where inspectors in store en- 
tered portion of premises marked 
“private” and seized liquors, without 
any irregularity in liquor records 
which they were in store to inspect, 
the search and seizure was “unrea- 
sonable’ and unlawful, for as con- 
gress, in providing for such inspec- 
tion did not substitute it for a search 
warrant, they had no right to search 
that portion of the premises which 
they could not lawfully enter. In re 


Lobosco, 11 F. (2d) 892. 

2S UA WSOM es Vee U.S. Be, UCAR) 
746; Ludwig v. U. S., 3 F. (2d) 231; 
Salt Lake City v. Wight, 60 Utah 


168, 205 P 900; State v. Parent, 156 
Wash. 604, 287 P 662. 


[a] Officers may seize anything 
which was then being used for evi- 
dence of accused’s guilt. Pickett v. 
Marcucei’s Liquors, etc., 112 Conn. 
169, 151 A 526. 


[b] Officers seeing gambling de- 
vices in rooms open to the public 
could lawfully seize them without a 
warrant, for the possession of the 
implements constitutes a crime, and 
the officers being lawfully in a pub- 
lic place could seize them for an of- 
fense committed in their presence. 
erate vy. Parent, 156 Wash. 604, 287 
P 662. 


[c] Where statute requires offi- 
cers to seize liquor displayed in their 
presence, the act of the officers mak- 
ing an inspection of a hotel as re- 
quired by ordinance, in arresting de- 
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fendant and searching her person and 
seizing the liquor without a search 
warrant, when she had, in their pres- 
ence, attempted to drink from a bot- 
tle of liquor, was lawful and the 
proper exercise of the officers’ duty, 
and it was not in violation of the 
constitutional guaranty. Salt Lake 
ae Vo. Wight, °609 Utah108; 205-P 


Offenses in presence necessitating 
arrest see Arrest § 28 (felony), §§ 
31-33 (misdemeanor and breach of 
peace). 


29. Boyd v. State, 198 Ind. 55, 152 
NE 278; State v. McDaniel, 115 Or. 
187, 231 P 965, 237 P 373. 


[a] Even if accused were drunk 
in public place, in presence of offi- 
cers, which, under statute, gave the 
officers the right to arrest him, that 
does not justify a search of such 
person for the instruments of the 
crime, without a search warrant, and 
without any arrest. State v. Mc- 
peri als US SOr EST, 2oloe eo 6on 23% 


[b] Where arrest followed search, 
the search and seizure was illegal. 
State v. McDaniel, 115 Or. 187, 231 
P§965, 207 P 373. 


Necessity of valid arrest for search 
incidental thereto generally see su- 
pra § 90 text and note 77. 


80; | Us Ss sven Guindsly,, 7 Se id) 
WAC SMa. He pissy ak LH wad ama 9oi 
a v.. Wee; 120 “Or. 643) 253° P 

81. See Temperani v. U. S., 299 
Fed. 365. See also Raniele v. U. S., 
34 F. (2d) 877 (where accused was 
present, but the court argued that 


had he not been the seizure would 
have been illegal). 


32. Fusaro—v. .McKennell, 120 
Mise. 434, 198 NYS 719. 
[a] Duty of cfficer to search.— 


Where a police officer searched plain- 
tiff, on the complaint of plaintiff's 
daughter that plaintiff threatened 
her life with a revolver, the fact that 
the officer served a Summons on 
plaintiff, instead of arresting him, as 
he had a right to do, did not make 
the search unlawful, it being the of- 
ficer’s duty to make the search un- 
der the circumstances, because the 
information gave him grounds to sus- 
pect the commission of a crime in 
his presence. Fusaro vy. McKennell, 
120 Misc. 434, 198 NYS 719. 


33. State v. Gallatin County Ninth 
Judietall Dist. (Ct, 72 I Mont. “77, 231 .P 
1107. To same effect U. S. v. McBride, 
287 Fed. 214 [aff 284 Fed. 416, and cer- 
tiorari den 261 U. S. 614 mem, 43 SCt 
359 mem, 67 L. ed. 827 mem] (how- 
ever, the opinion on appeal does not 
follow this reasoning but seems to 
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for a crime committed in the presence of the officer 
just as would an arrest without a warrant.?? 


Of course, an offense committed in 
an open pasture, in the presence of the officers, does 
not necessitate a search warrant for a seizure of the 
instruments of its commission.?* 


[§ 96] b. Search of Person.*5 ° 
search the person of one arrested for a crime com- 
mitted in the officer’s presence.?® 
said that an arrest cannot be justified on the ground 
that an offense is being committed because the offi- 
cers observe a bottle on defendant’s person,*” still, 
where accused admits that the bottle contains con- 
traband, a seizure of it from him simultaneously with 
his arrest is not unreasonable.*® 


An officer may 


And while it is 


justify the entry in the case as one 
Seay to an arrest without a war- 
rant). 


[a] Search independent of arrest. 
—Just as an officer may arrest with- 
out a warrant, he may search without 
a search warrant. The analogy is 
complete. The right in both cases de- 
pends on the necessities of the case. 
So it seems that, if an officer has rea- 
son to believe that an offense is being 
committed, he may search without 
having a warrant, just as he may ar- 
rest without a warrant when an of- 
fense has been committed in his pres- 
ence. U.S. v. McBride, 287 Fed. 214 
[aff 284 Fed. 416, and certiorari den 
261 U. S. 614 mem, 43 SCt 359 mem, 67 
L. ed. 827 mem]. 


[b] Right to seize without process 
is coextensive with the right to ar- 
rest without a warrant, but even 
though the statute requires the offi- 
cer to arrest for an offense committed 
in his presence, defendant cannot com- 
plain that ‘the was not subject to this 
additional burden, or that the officer 
did not perform fully his duties under 
the law. State v. Gallatin County 
Ninth Judicial Dist. Ct., 72 Mont. 77, 
231 P 1107. j 


34. Barton v. State, 26 Okl. Cr. 89, 
222 P 272; Francis v. State, 26 Okl. 
Crics2ie220 Veo. 


35. Where offense not committed in 
presence see Supra § 91 


36. U. S.'v. Stafford, 296 Fed. 702; 
Adkins v. Com., 202 Ky. 86, 259 SW 
32; Youman v. Com., 189 Ky. 152, 224 
SW 860, 18 ALR 1303; State v. Mc- 
Daniel, 115 ‘Or; 187, 281°P 965, 23% P 
373. See Thomas v. State, 196 Ind. 
234, 146 NE 850 (person arrested in 
act of felony). 


[a] No matter how strongly a 
man’s breath smells of liquor, or his 
walk or conduct indicate that he pos- 
sesses liquor, the officer has no right 
to search him for it unless he either 
arrests him for a crime committed 
in his presence, or, if not, obtains a 
search warrant and searches him un- 
der authority of that. State v. Mc- 
Danish, LL5eOry 18 Tha2sh ees 965). 23:05 
373. 


37. Jokosh v. State, 181 Wis. 160, 
193 NW 976. 


[a] Since it is not unlawful, ei- 
ther aS a misdemeanor or felony, to 
have a bottle on one’s person, a search 
cannot be justified on the ground that 
the person searched was committing 
an unlawful act, and hence could be 
lawfully searched, because he was 
seen to have a bottle on his person. 
yokosh v. State, 181 Wis. 160, 193 NW 


38. 
129 A 


Soo v. Chester, 46 R. I. 485, 
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[§ 97] c. Search of Portable Personal Posses- 
sions.*® Likewise the portable personal effects of 
a person in his possession may be searched when he 
is arrested for an offense committed in the officer’s 
presence.*° 


[§ 98] d. Search of Place of Arrest; Premises. 
The search of a building, to the extent to which the 
control and activities of the arrested person extend, 
being permitted on an arrest for an offense committed 
in the officer’s presence,*! hence, while the commis- 
sion of a crime in the presence of an officer warrants 
the search of the home of a person with relation to 
that offense,*? it does not give carte blanche to search 
the house to see whether any crime is being com- 
mitted.4? A search of an outbuilding is likewise 
permitted after the arrest of persons found therein 
who were committing an offense in the officer’s pres- 
ence.** And it is held that an officer arresting ac- 
cused carrying contraband from one shed to another 
is justified in searching the sheds.*® 


[§ 99] e. Search of Instrument of Transporta- 
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tion.t*® No search warrant is necessary to search 
the vehicle in which a person is riding at the time 
of his arrest for a felony committed in the presence 
of the officer,t* nor is such a search unreasonable 
under the constitutional guaranty.48 And it has 
been held that a search without a search warrant of 
his automobile on aceused’s arrest for speeding is 
not illegal.49 Likewise, the search of a boat, with- 
out a warrant, may be justified after an arrest for 
an offense- committed in the officer’s presence.®°® 


[§ 100] 4. For Search and Seizure where Probable 
Cause To Effect Arrest®!—a. In General. Where a 
reasonable belief or probable cause for believing 
that an offense is being committed in the presence of 
an officer will justify an arrest therefor,°? it will 
also justify a search incident thereto;°* but a search 
without such probable cause is unreasonable.°* The 
probable cause must, of course, exist before, and not 
after, the search;®® and its existence is a judicial 
question where the facts are uncontroverted.°® 
Where officers entered, under a void warrant, a store 


39. Where offense not committed in 
presence see supra § 92. 


40. Adkins v. Com., 202 Ky. 86, 259 
SW 32; Youman v. Com., 189 Ky. 152, 
224 SW 860, 13 ALR 1308. 


fa] Where game _ statute gave 
game wardens the “right to arrest 
on sight and without warrant any 


person detected by them in the act of 
violating any such laws, and they 
shall have authority to seize without 
process any bird or game found in the 
possession” of any violator of the 
law, the act of a game warden, who 
saw feathers and feet of birds stick- 
ing out of a hunter’s saddle bags, in 
his possession, in emptying such bags, 
when the hunter failed to exhibit his 
license as a statute required, was not 
an “unreasonable search and seizure,” 
and the fact that the warden released 
the game and left it with the hunter 
did not make it so. Manning v. Rob- 
erts, 179 Ky. 550, 200 SW 937. 


41. See supra § 98 text and note 
94. 

AO Sa We Oya 1 Ho (20), 1019. 

[a] Entrance of dwelling house to 


quell disturbance of peace justifies 
officers in seizing bottles of whisky in 
plain sight. Peo. v. Woodward, 220 
Mich. 511, 190 NW 721. 


{[b] Searéh warranted only as to 
Dautiowians offense.—A federal narcotic 
officer, on detecting the odor of burn- 
ing opium coming from defendant’s 
home was authorized to search the 
premises for violation of the Harrison 
Anti-Narcotic Act only, and not for 
violation of the National Prohibition 
Act, which provides that a search war- 
rant for liquor shall not issue for a 
private dwelling unless liquor is un- 
lawfully sold therein; hence seizure 
of liquor in a dwelling house where 
search was authorized only for nar- 
cotics is unlawful. U.S. v. Boyd, 1 
F. (2d) 1019. 


43. U.S. v. Boyd, 1 F. (2d) 1019. 
[a] Guaranty is reduced to idle 
words if it does not prohibit the 


search of a dwelling room of a person 
on mere information, where the crime, 
if any, was a misdemeanor and it was 
not committed in the _ officer’ . pres- 
ence. Peru v. U.S., 4 F. (2d) 881. 


44. U.S. v. Solomon, 33 F. Ae 193. 


45. State v. Rotolo, 39 Wyo. 181, 
270 P 665. 


46. Where offense not committed 
in presence see supra § 94. 


47. Thomas v. State, 196 Ind. 234, 
146 NE 850; Ferrell v. Com., 204 Ky. 
548, 264 SW 1078; State v. Nilnch, 131 
Wash. 344, 230 P 129. 


[a] Person arrested in very act 
of coimitting felony is not immune 
from search of his vehicle which is 
used in itS commission, without war- 
rant. Thomas v. State, 196 Ind, 234, 
146 NE 850. 


48. Brown v. State, 92 Tex. Cr. 147, 
242 SW 218. 


[a] Not “unreasonable.”—wW here 
an arrest is made under circumstances 
justifying it on the theory that an 
offense is being committed in the pres- 
ence of the officers, a search of the 
automobile of defendant in ‘his pres- 
ence after the arrest, when officers and 
defendant were on their way to pro- 
cure a warrant of search, was not an 
unreasonable search . and _ seizure. 
Brown v, State, 92 Tex. Cr. 147, 242 
SW 218. ° 


49. Dafoff v. State, 198 Ind. 701, 153 
NE 398. 
50. Peterson v. U.S., 297 Fed. 1002. 


[a] Officer finding rowboat with 
kegs of whisky, some of them uncoyv- 
ered, is justified, on an arrest, to seize 
the liquor for an offense committed 
in his presence. Peterson v. U. 
297 Fed. 1002. 


Where offense not committed in 
presence see supra § 94. 


51. Incident to arrest see supra § 
90. 


Where offense Po oes hice in pres- 
ence see supra § 9 


52. Grounds Peas arrest: 
For misdemeanor see Arrest §§ 31-33. 
On Fushicien of felony see Arrest § 


53. U. S.—King v. U. S., 1 F. (2d) 
9315" UES. WW. ChinvOn)) 297eBed. 53st: 
U. S. v. Rembert, 284 Fed. 996. 


Ind.—Karlen y. State, 174 NE 89 
(recognizing rule). 


Mo.—State v. Loftis, 316 Mo. 878, 
292 SW 29 (recognizing rule). | 


Mont.—-State v. Cascade County 
Eighth Judicial Dist. Ct., 70 Mont. 378, 
225 P 1000 (recognizing rule). 


Oh.—Rasey v. Ciccolono, 35 Oh. Cir. 


Ct. 294. 


Tex.—Jenkins v. State, (Cr.) 32 SW 
(2d) 848 (recognizing rule), 


[a] Arrest after entry on probable 
cause to believe that felony was being 
committed.—An officer, who had rea- 
sonable cause to believe that persons 
in certain rooms were in unlawful pos- 
session of Smoking opium, and were 
therefore committing a felony, had 
a right to arrest the persons and seize 
the opium and smoking paraphernalia, 
though the warrant under which he 
entered was invalid, and although he 
Supposed that he was entering under 
the warrant, since in such case he had 
a right to enter without a warrant. 
U.S. v.:Chin On, 297 Fed. 531. 


[b] “Probable cause” in this con- 
nection defined.—(1) “The facts and 
circumstances before the officer must 
be such as to cause a prudent or cau- 
tious man to believe that the defend- 
ant is committing the offense.” Law- 
son v.0 U:US.,, 9 Bo 1d) W464 7 48a) 
“Probable cause’ consists in reason- 
able ground of suspicion, supported 
by circumstances sufficiently strong to 
warrant a cautious man ina belief of 
guilt. State v. Loftis, 316 Mo. 878, 292 
SW 29. 

[c] ‘Reasonable cause” and “prob- 
able cause’’ mean the same _ thing. 
Stacey v. Emery, 97 U. S. 642, 24 Ti: 
ed. 1035; Schnorenberg v. U, S., 23 F. 
(2d) 38. 


{d] Suspicion alone is not a prob- 
able cause without a search warrant. 
Karlen y. State, (Ind.) 174 NE 89. 


Probable cause for: 
eas of search warrant see infra 


Search of vehicle without warrant, in- 
dependent of arrest see supra § 87. 


54 Lawson vy. U. S., 9 F. (2d) 746; 
State v. Cascade County Highth Judi- 
cial Dist. Ct., 70 Mont. 378, 225 P 1000. 


55, In. re were 11 F. (2d) 892; 
Lawson v. U. 9 F. (2d) 746; Jen- 
em v. State, (Tex. Cr.) 32 SW (2a) 
8 


[a] Facts known to officer before 
search without a warrant must be 
such as to cause a prudent man to be- 
lieve that accused is committing an 


ence Lawson v. U. S., 9 F. (2d) 
746. 
56. Jenkins v. State, (Tex. Cr.) 32 


SW (2d) 848. 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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which sold tobacco, and made a search of the prem- 
ises, finding tobaccos stolen from an interstate ship- 
ment, the search was not justifiable on the theory 
that there was a erime being committed in the offi- 
cers’ presence by the sale therein of tobacco, with 
the sale of the tobacco giving the officers probable 
cause to believe that such was the case,°? for, even 
if it is conceded that there was probable cause to 
believe that such goods were part of the stolen ship- 
ment, it was necessary that the officers have probable 
cause to believe that accused knew them to have been 
so stolen before they could make the search without 
a search warrant.®® 


[§ 101] b. Search of Person.®® The circumstane- 
es authorizing a search of the person incident to 
an arrest must be such as to give reasonable and 
probable grounds to justify such an arrest,®° and, 
where such probable cause exists, the search of the 
person is not unreasonable.*1 Thus, without a 
search warrant, an officer may search, on arrest, one 
reasonably believed to have committed a felony.®? 
However, it has been held that an officer has no right 


- to search a person suspected of committing merely a 


misdemeanor,®? although there is some authority ap- 
parently to the contrary.°4 Where an officer, on 
probable cause to believe that a crime is about to be 
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committed in his presence, searches the person of 
accused before, but practically simultaneously with, 
the arrest, the search is not unlawful or unreason- 
able.®° Where the arrest is unlawful, as being with- 
out probable grounds to justify it, the accompanying 
search and seizure is, of course, unlawful without a 
search warrant.°® 


[§ 102] c. Search of Portable Personal Effects.°* 
Where a reasonable belief, or probable cause for 
believing, that a person is engaged in the commission 
of a crime is sufficient to justify the arrest of a per- 
son, it will also justify a search of his portable per- 
sonal effects,°* and such search and seizure is not 
unreasonable;°® neither is the search of saddle bags 
unreasonable, although not in anyone’s possession, 
the possession of which would constitute an offense 
in the officer’s presence justifying an arrest and 
search if they were in one’s possession.?° 


[§ 103] d. Search of Instruments of Transporta- 
tion.*4_ A search of an automobile, on the highway, 
without a search warrant, after an arrest on rea- 
sonable belief that the one to be arrested was en- 
gaged in the commission of a felony, is not unrea- 
sonable,’? although a search of an automobile with- 
out a search warrant on suspicion not amounting to 


57. Lawson v. U. S., 9 F. (2d) 746. 


[a] Similar brands and large quan- 
tities not giving probable cause.— 
Similarity of brands of tobacco and 
cigarettes sold in defendant’s store to 
brands stolen from an interstate ship- 
ment, and large quantities of the same 
found on premises, are not probable 
ground for belief that they were parts 
of such shipment. Lawson v. U. S., 
9 (2d) 746. 


58. Lawson v. U.S., supra. 


59. Incident to arrest see supra § 
Ail 


Where offense committed in pres- 
ence see Fon § 96. 


60. S. v. One Gardner Roadster, 


35 FE. (aay this Garske v. U.S: be. 
(2d) 620; Rasey v. Ciecolono, 34 Oh. 
Gir. Ct. 294. 


61. U.S. v. One Gardner Roadster, 
35-F. (2d): 777. 


C2 ince Wee Si lr  C2a)u Sal: 
U. S. v. Rembert, 284 Fed. 996. 


63. Garske v. U. S., 1 F. (2d) 620; 
“Crossman v, State, 28 Okl. Cr. 198, 230 
P 291. See U.S. v. One Gardner Road- 
Sterx3 52 Fi (20d) 277: 


[a] Officer has no more right to 
search person of one suspected of the 
commission of a misdemeanor without 
a search warrant, than he has to 
search his home, because the grave 
effects of promiscuous arrests and 
seizures on suspicion in misdemeanor 
cases would be productive of more 
evil than good flowing from the occa- 
sional apprehension of a law violator 
by such method. Crossman y. State, 
28 Okl..Cr. 198, 230 P 291. 


[b] Mere suspicion is not enough 
to justify a search of the person by 
force as incident to an arrest for a 
misdemeanor committed in the offi- 
cer’s presence. Garske v. U. S., 1 F. 
(2d) 620. 


{c] Search of suspicious night 
prowlers at night on city streets with- 
out paper warrants held to be neces- 
sary and not unreasonable and valid at 
common law in the light of which the 
constitution aie framed and is con- 
strued. U. S. v. One Gardner Road- 
ster, 35 F. (2d) 777. And see Arrest § 


31 note 96 [a]. 


Arrest without warrant of arrest 
for misdemeanors on mere suspicion 
see Arrest § 31 notes 10-12. 


64. Peo. v. Didonna, 124 Misc. 872, 
210 NYS 135. 


[a] Search of person for, and sei- 
zure of, firearms, where the policeman 
searching and seizing reasonably sus- 
pects the commission of some crime, 
in which case he ‘thas the right to 
search and seize the subject of the 
crime, is not unreasonable. Peo. v. 
Didonna, 124 Misc. 872, 210 NYS 135 
(possession of a pistol ‘without a per- 
mit being a misdemeanor). 


Arrest without warrant of arrest 
for carrying firearms see Arrest § 31 
notes 18-21. 


65. State v. Reynolds, 101 Conn. 
224, 125 A 636. 


[a] Reason for Holdings— where: 
in reality, the search and the arrest 
were practically simultaneous, even 
if the general rule had required the 
arrest before the search, it is a too 
technical application to hold such 
search unlawful because it preceded 
the arrest by an appreciable moment 
of time. State v. Reynolds, 101 Conn. 
224, 125-A 636. 


66. Garske v. U. S., 1 F. (2d) 620; 
Helton v. Com., 195 Ky. 678, 243 SW 
918 (search of person on mere sus- 
picion of possessing contraband). 


[a] Arrest without knowledge, or 
open and obvious evidence, of crime.— 
Under the constitutional guaranty, 
relative to unreasonable searches and 
seizures, where officers did not know 
that defendant had whisky in his 
pocket, and it was not open and obvi- 
ous to one within a reasonable dis- 
tance that a package carried by him 
contained whisky, they had no right to 
arrest and search him without a war- 
rant or search warrant. Helton v. 
Com., 195 Ky. 678, 243 SW 918. 


Bets Incident to arrest see supra § 
92. 


Where offense committed in pres- 
ence see supra § 97 


68. Peo. v. McDonald, 239 Mich. 
253, 214 NW 186 (the reasonable 


ground consisted in the officer’s shak- 
ing the grip and hearing the clinking 
of glass therein). 


69. Green v. U. S., 289 Fed. 236. 


[a] Where previous information 
gives officer reasonable grounds to be- 
lieve that a person has committed and 
is committing a felony, the arrest of 
such person and search of his grip for 
narcotics is not an unreasonable 
search and seizure. Green v. U. S., 
289 Fed. 236. 


Arrest without warrant of arrest on 
suspicion of felony see Arrest § 30. 


70. Com. v. Johnson, 206 Ky. 701, 
268 SW 345. 


[a] Where sheriff smelled odor of 
liquor emanating from saddle pockets 
on the porch of a house, his act in 
raising the flap was not: unreasona- 
ble search, although defendant had 
not then taken possession of them so 
as to be guilty of offense in the offi- 
cer’s presence, because, if any person 
then took possession of the saddle 
pockets, he would be committing an 
offense in the officer’s presence for 
which the officer might arrest and 
search him; so it is mere quibble to 
say that an inspection before they 
were taken into possession was an un- 
reasonable search. Com. vy. Johnson, 
206 Ky. 701, 268 SW 345. 


pte Incident to arrest see supra § 


Where offense core arres in pres- 
ence see supra § 99 


Where searched in public places in- 
eg abt of arrest see supra §§ 85- 


72. King v. U.S. 18. (a) 93m: 
U. S. v. Stafford, 296 Fed. 702; Lam- 
xane \ite LWiy Shp 282 Fed. 413; State v. 
Loftis, 316 Mo. 878, 292 sw 29. 


[a] Search for narcotics.—Where 
federal officers had reliable and pos- 
itive information that defendant was 
engaged in transportation of opium 
and narcotics, and had reason to be- 
lieve that he was to receive a Ship- 
ment of opium, and stationed them- 
selves where defendant had passed 
with his automobile, and arrested him 
on his return and found opium under 


[§§ 103-105 | | 
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probable cause is, of course, illegal and unreason- 
This required probable cause may be in- 
duced by any of the senses,’* or by information from 
And, where the actions of a 
person, or the surrounding circumstances, indicate 
to the officer a threatened breach of the peace or an 
appearance of a violation of the law, his action in 
searching the automobile of one he has arrested un- 
der such circumstances is not an unlawful search.*® 
A search under the seat of an unattended automo- 
bile, in a dark alley, after the officer had flashed a 
light into it and discovered disarrangement of its 
interior and empty alcohol containers, did not con- 


able.** 


a eredible person.?® 


stitute an unreasonable search.’? 


Vehicles on private premises.’® 


the hood, search and seizure without 
a search warrant was not unreasona- 
ble within Const. Amendm. 4. King 
Vente ser de he (205)) 93d 


73. Boyd v. State, 198 Ind. 55, 152 
NE 278; WBiler v. State, 196 Ind. 562, 
149 NE 62; Strong v. State, 42 Okl. 
Cr. 114, 274 P 890; Sullivan v. State, 
38 Okl. Cr. 200, 259 P 654. 


[a] Search without warrant or 
arrest or probable cause to believe 
offense is being committed is ‘“unrea- 
sonable.”——A search by officers of de- 
fendant’s automobile for liquor under 
a statute empowering the officer to 
seize liquor being transported, which 
is a felony, made without a search 
warrant, before defendant had been 
placed under arrest for any cause and 
without any reason or probable cause 
to believe that liquor was being car- 
‘ried by defendant or any other car on 
the road, or that a felony was being 
committed, or that any offense was 
being committed for which he was 
subject to arrest, constitutes an ‘‘un- 
reasonable search,’’ and violates the 
constitutional guaranty. Hiler v. 
State, 196 Ind. 562, 149 NE 62. 


[b] That accused was seen ex- 
changing packages with a negro does 
not show probable cause for searching 
defendant’s automobile for liquor; 
and the search was unlawful. Boyd v. 
State, 198 Ind. 55, 152 NE 278. 


74. State v. Loftis, 316 Mo. 878, 292 
SW 29. 


[a] Odor.—Search of an automo- 
bile without a warrant is valid un- 
der state constitution, where the offi- 
cer detected the odor of whisky. State 
v. Pigg, 312 Mo. 212, 278 SW 1030. 


Vous Spears Ve, pLate; 112 Rexs Cr; 
506, 17 SW (2d) 809. 


[a] Officers informed by credible 
person that defendant was drunk and 
had a pistol are warranted in search- 
ing an automobile parked at the curb, 
in which defendant was _ sitting. 
Spears vy. State, 112 Tex. Cr. 506, 17 
SW (2d) 809. 


76. Farmer v. State, 148 Tenn. 216, 
254 SW 552. 


Arrest without warrant to prevent 
imminent breach of peace see Arrest 
§ 33. 


77. Smith v. State, 155 Tenn. 40, 
290 SW 4. 


[a] Reason for rule.—The discov- 
ery of the disarrangement and of emp- 
ty containers in the auto, in connec- 
tion with its situation in the dark 
alley, was sufficient to create a rea- 
sonable belief that the automobile 


Under a statute 
requiring an “honest belief that a felony is being 
committed,” an anonymous “tip” is insufficient jus- 


was being used for an unlawful pur- 
pose, most probably the transporta- 
tion of whisky; thus the subsequent 
search under the seat of the automo- 
bile was not unreasonable. Smith v. 
State, 155 Tenn. 40, 290 SW 4. 


No search by merely Iooking into 
automobile see infra § 1 note 9 [b]. 


78. Automobiles in private places 
generally see supra § 89. 


79. Peo. v. Miller, 245 Mich. 115, 
222 NW 151. 


[a] Search of automobile in farm- 
yard by undersheriff, who pried it open 
and found two pistols, was illegal, the 
search having been made on an anony- 
mous tip, which was not the honest 
belief that a felony was being commit- 
ted which is required by statute, the 
only offense apparent being the mis- 
demeanor of having no license plates 
on the vehicle. Peo. v. Miller, 245 
Mich, 115, 222 NW 151. 


Fee Incident to arrest see supra § 


Where offense committed in pres- 
ence see supra § 98. 


81. U.S. v. Chin On, 297 Fed. 531. 


e2. U. S.—U.S. v. Boyd, 1 F. (2d) 
1019. 


Mo.—State v. Rhodes, 316 Mo. 571, 
292 SW 78. y 


Or.—State v. Quartier, 114 Or. 657, 
236 P 746. 


Tex.—Green v. State, 
151, 241 SW 1014. 


W. Va.—State v. Thomas, 105 W. 
Va. 346, 143 SE 88. 


[a] Officer having reasonable 
grounds to suspect that felony is be- 
ing committed may break and enter 
a home to make an arrest without 
violating the right to security against 
unreasonable searches and seizures. 
mrale v. Rhodes, 316 Mo. 571, 292 SW 
78. 


92; TDexit Cr: 


{b] Sense of smell may tell offi- 
cer that felony is being committed 
therein, justifying the arrest and 
seizing of the evidence. State v. 
Thomas, 105 W. Va. 346, 143 SE 88. 


[c] Where officers smelled opium, 
entered rooming house, and broke 
open the door to defendants’ room, 
where they found them smoking opi- 
um, the direct knowledge of their 
senses giving the officers cause to 
believe the felony was being commit- 
ted justified the entry; the arrest and 
the contemporaneous search and sei- 
zure were lawful. U.S. v. Fischer, 38 
EF. (2d) 880. 


tification for a search of an automobile on private 
premises without a search warrant.’® 


[§ 104] e. Search of Buildings, Residences, and 
Premises*°—(1) In General. The rule seems to 
be well settled that, where an officer has reasonable 
grounds to believe that a felony is being committed 
therein, no search warrant is necessary to justify 
his entering a building*! or a dwelling house*? to 
make an arrest;8* and, being lawfully therein, it is 
his duty to act on what he finds there, and, if he 
causes an arrest, to make the incidental search.** 
However, where he has no such probable cause, his 
entrance and search without a warrant are illegal.*° 


[§ 105] (2) Contraband Articles.*° 
inconsiderable confusion in the decisions on the right 
of an officer to enter buildings or premises on prob- 
able cause to believe that contraband articles are 


There is no 


{d] Smell of burning opium.—Of- 
ficers lawfully entering laundry open 
to public, from which they ‘had smelled 
opium fumes, could search without a 
warrant, and could arrest the offend- 
ers and seize the instrument of the 
crime. Lee Kwong Nom y. U. S., 
20 F. (2d) 470. : 


[e] Officers smelling still may 
search house and seize without a war- 
rant, as they have knowledge that a 
felony is being committed in their 
presence. State v. Thomas, 105 W. 
Va. 346, 143 SE 88. 


{[f] Dwelling turned into distil- 


lery.— Where officers were cognizant 
of crimes and felonies therein com- 
mitted, they could, aside from any 
right of inspection and supervision 
of distilleries, on smelling intoxicat- 
ing liquor, enter such dwelling house 
and seize evidence of unlawful man- 
ufacture, notwithstanding the consti- 
tutional guaranty. U.S. v. Apple, 1 
EF. (2d) 493. 


_{g] Where officer smelled mash in 
distillation process ten days before 
the arrest, and again on the day of 
the arrest, and such officer was well 
acquainted with defendant’s reputa- 
tion as an unlawful manufacturer of 
whisky, his entry, to arrest defendant 
for this felony, and the incidental 
search, were lawful, although the 
search was void. State vy, Quartier, 
114 Or. 657, 236 P 746. 


[h] _Violation of Harrison Anti- 
marconic Act.—U. S. v. Boyd, 1 F. (2d) 
if \ 


Search of dwelling house without 
warrant forbidden by National Prohi- 
Peace Act see Intoxicating Liquors 


83. See Arrest §§ 65, 66. : 
84 U.S. v. Chin On, 297 Fed. 531. 
85. See case infra this note. 


[a] No cause to believe that fel- 
ony is being committed.—Where an 
officer, in seeking the cause of a loud 
noise, entered a restaurant building, 
and seeing a lighted room knocked on 
the door, which caused it to open dis- 
closing defendant asleep in his bed 
and jars of moonshine whisky on a 
table, and thereupon arrested defend- 
ant and seized the liquor, the search 
was illegal as the officer had no prob- 
able cause to believe that a felony was 
being committed in his presence; 
hence he had no right to force the 
door. Simmons v. Com., 203 Ky. 621, 
262 SW 972. 


86. Contraband articles not pro- 
tected from seizure see supra § 23. 


For later cases, developments anid changes in the law see Annotations, same title and section number. 


a 


§ 105] 


being kept thereon in violation of law.8? 
to observe that the rule permitting searches of in- 
struments of transportation in public places on prob- 
able cause of the officer to believe they contain con- 
traband,** does not apply to the search of a store, 
dwelling house, or other structure.8® And as regards 
dwelling houses it seems to be clear that no amount 
of probable cause to believe that contraband articles 
are being kept therein will justify the entrance, with- 
out consent, of an officer without a search warrant,?° 
the only exception to a search of a dwelling house 
being that of a search incidental to an arrest there- 
in;°? thus any attempt to justify an entrance as one 
made to effect an arrest where the officers had no 
reasonable grounds to believe that accused was there- 
What is said to be the 


in will not be sustained.?2 


87. See infra notes 93—4. 
88. See supra § 86. 


Soe EE erul eV, On iss, 40. (20) 881. 
But see Schnorenberg v. U. S., 23 F. 
(2d) 38 (which apparently applies 
the rule. of) Carroll, v..-U. Si, 267 U. 
S._ 132, 45 SCt 280, 69 L. ed. 5438, 39 
ALR 790, to the search of a chicken 
coop outside the curtilage, holding 
valid such search on the probable 
cause of the officers to believe that 
intoxicating liquor was being kept 
therein); Earl v. U. S., 4 F. (2d) 532 
(where officers with probable cause 
to believe that an automobile was 
transporting liquor searched a garage 


' disconnected from the dwelling house; 


the reasoning of the court is to the 
effect that as the officers could have 
stopped and searched the automo- 
bile before it entered the garage, with- 
out any warrant, their right to do 
so was not diminished by the fact 
that the automobile was taken into 
the garage, as the garage was not 
immune from search), ay 


90. Agnello v. U. S., 269 U. S. 20, 
46 SCt 4, 70 L. ed. 145, 51 ALR 409; 
Henderson v. U. S., 12 F. (2d) 528, 51 
ATR 14205) Bellev. UloS.;* 9. (2d) 
820. See Graves v. State, (Okl. Cr.) 
283 P 795 (“We do not believe the tes- 
timony in this case, of the odor the 
officer claims he smelled, was _ suffi- 
ecient to authorize the officers to go 
into the private residence of the de- 
fendant and wake him up, or go into 
defendant’s yard or upon the curtil- 
age of defendant’s ‘home and begin 
an investigation’’). 


[a] All such searches are held un- 
lawful notwithstanding facts unques- 
tionably showing probable cause. 
nello v. U. S., 269 U. S. 20, 46 SCt 4, 
70 L. ed. 145, 51 ALR 409; Bell v. U. 
‘S., 9 F. (2d) 820. 


[b] Odor of mash does not justify 
search of dwelling house prior to a 
Jawful arrest. Raniele vy. U. S., 34 F. 
(2d) 877. 

[c] Where officer had smelled un- 
mistakable odor of mash and had seen 
automobiles enter the premises at all 
hours, and had also received authen- 
tic information as to the nature of the 
operations conducted therein, never- 
theless the search of the ‘house, a war- 
rant being invalid, was illegal, for 
no amount of belief that an article 
sought is concealed in a dwelling 
house will justify a search of it with- 
out ‘a warrant. Bell v. U.S., 9 F. (2d) 
820. 


91. Agnello v. U. S., 269 U. S. 20, 46 
sct 4, 70 L. ed. 145, 51 ALR 409. See 


- supra § 80. 


[a] Private residences.—The effect 
of the decisions on the right of search 
incident to an arrest is to require the 
utmost caution in the search of pri- 


-yate residences and to require as a 
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It is well 


ence.°® 


prerequisite thereto a degree of. cer- 
tainty of the knowledge of both the 
nature and the instant perpetration 
of the crime. De Pater v. U. S., 34 ¥. 
(2d) 275. 


92. Raniele v. U. S., 34 F. (2d) 877; 
Temperani v. U. S., 299 Fed. 365; Mil- 
ler v. Com. 2385 Ky. 825, 32 SW (2d) 
416. See Bell v. U. S., 9 F. (2d) 820 
(which, while not involving this prop- 
osition approves generally the rule of 
Temperani v. U. S., 299 Fed. 365). 


[a] Searches to obtain evidence 
held unreasonable.—(i) Where the 
evidence shows that officers entered a 
residence without a search warrant 
for the purpose of obtaining evidence 
of the violation of the prohibition 
statute, and not to arrest defendant, 
the search was unconstitutional. Mil- 
ler v. Com., 235 Ky. 825, 32 SW (2d) 
416. (2) A search of a garage be- 
neath the house, where the officers, 
although attempting to justify the 
search as incident to an arrest, had 
no reason to suspect that accused was 
in the garage, which he was not, and 
there was no offense committed in 
their presence, but they merely made 
entrance to obtain evidence to present 
to a jury, was unreasonable, and not 
to be tolerated or condoned. Temper- 
ani v. U. S., 299 Fed. 365. (3) Where 
officers had smelled mash but desired 
to go into the dwelling house to “sat- 
isfy themselves” for confirmation of 
their opinion, their purpose in enter- 
ing the house was, therefore, not to 
arrest the parties for committing an 
offense in their presence, but to veri- 
fy their opinion; hence it was law- 
ful. De Pater v. U. S., 34 F. (2d) 275. 


93. Brock v. U. S., 12 F. (2d) 370 
(declaring it the ‘‘true rule” from “the 
pertinent and controlling authori- 
ties’’). 


94, Johnson v. U.S., 12 F. (2d) 374; 
Brock v. U. S., 12 F. (2d) 370; Agnel- 
lo v. U. S., 290 Fed. 671 [mod on other 
grounds 269 U. S. 20, 46 SCt 4, 70 L. 
ed. 145]; Elrod v. Moss, 278 Fed. 123, 
See U. S. v. Vatune, 292 Fed. 497 (to 
justify a government agent in making 
a search and seizure without a war- 
rant sufficient to avoid the protection 
of the Fourth Amendment, he must 
have such knowledge, from employ- 
ment of his own senses, or from in- 
formation actually imparted to him 
by another, as to cause him, honestly 
and in good faith, acting with reason- 
able discretion, to entertain the be- 
lief or suspicion that the law is be- 
ing violated, and, when the crime is 
a concealed one, not open to view, the 
greater the obvious necessity of rely- 
ing on information). 


95 se LOMNSON Lan Cle oss eee CAG) 
374: Brock vy. U. S., 12. (2d) 370; 
U. S. v. Lindsly, 7 F. (2d) 247; Ag- 
nello v. U. S., 290 Fed. 671 [mod on 
other grounds 269 U. S. 20, 46 SCt 4, 
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“true rule” on the reasonableness of searches and 
seizures of structures by a government officer, with- 
out a search warrant, who is attempting to enforce 
the prohibition or anti-narcotie or like acts, or on 
his suspicion of the commission of a misdemeanor, 
is that®® the officer must have direct personal know]l- 
edge®* through one or more of his five senses,®® that 
the person suspected whose premises are to be 
searched or whose property is to be seized®* is com- 
mitting the suspected misdemeanor®’ in his pres- 
Accordingly the courts have held that suf- 
ficient probable cause to believe an offense was being 
committed in the officer’s presence to justify an en- 
trance and search of premises was induced by direct 
knowledge through the sense of sight,®® hearing, 


70 L. ed. 145]; State v. Lee, 120 Or. 
643, 253 P5332: 


[a] Through his hearing, sight, or 
ues senses.—Hlrod v. Moss, 278 Fed. 


{[b] For search of building.—The 
knowledge that justifies belief as to 
the actual or probable existence of a 
crime, warranting an officer to enter 
a building without a warrant, may 
arise from any of the senses. U. S. 
v. Kaplan, 286 Fed. 963. 


[c] Officer can act on information 
secured through senses for purpose of 
making search and seizure without 
a warrant for violation of law in his 
presence. State v. Lee, 120 Or. 643, 
253. P 533. 


[d] For purpose of determining 
whether or not an officer is justified 
in making a search and seizure, such 
as one for intoxicants and articles of 
their manufacture, the officer is au- 
thorized and justified in acting on the 
information he secures through his 
senses of sight and smell, ete. State 
Vv. Lee; 120°Or, 64351253 2 53ee 


[e] Search with no direct knowl- 
edge from senses.—Search and seizure 
of whisky in a drug store having a 
government permit, without evidence 
other than having sent a woman to 
make the purchase, is unreasonable 
and violative of the federal constitu- 
tion, because the misdemeanor was 
not committed in the presence of the 
officer, aS he had no knowledge of it 
from his senses. Brock v. U. S., 12 
FEF. (2d) 370. 


96." Johnson -ve-UL See 124 Reem) 
3745 7 Brock-w UF Si 120 Bs Za) MSs 


97... Johnson’ y.. U.S); 
374; | Brock wwe QU. iShn 1 2eeE ee Cid)mesuo)s 
Agnello v. U. S., 290 Fed. 671 [mod on 
other grounds 269 U. S. 20, 46 SCt 4, 
70 L. ed. 145]; Elrod v. Moss, 287 
Fed. 123. 


98.) Johnson) wv Onis. eae eC) 
3742" Brock sVi sso emia ead )aoui0s 


99.- -Gay iv. U, (S358) Waa 2d)? 219% 


{a] Where prohibition agent saw 
automobile laden with liquor drive in- 
to a garage disconnected from dwell- 
ing house, search of the garage on 
the same day, and seizure of liquor 
found in cars therein, is not unrea- 
sonable, regardless of the validity of 
the search warrant as the officer had 
the evidence of his sight that an of- 
fense was being committed. Gay v. 
Dies. Sh. (Cd); 219. 


1. See case infra this note. 


[a] Entry on probable cause.—Of- 
ficers entering premises only after 
sense of hearing convinced them that 
crime was being committed, then ar- 
resting defendant and searching curt- 
ilage, acted lawfully. Benton v. U. 
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smell,? or a combination of the senses. On the other 
hand it has been held that the odor of alcohol ema- 
nating from premises is insufficient alone, as a predi- 
cate for the conclusion that an offense is being com- 
mitted in the presence of the officers, to justify a 


search and seizure.* 


_[{§ 106] (8) Officers on Premises when Offense 
Discovered. There seems to be an irrevocable con- 
flict of the authorities, which divides the United 
States circuit courts of appeals® on the question of 
whether or not the fact that the officers were not 
apprised by their senses of the commission of the 
offense until after they had entered on the premises 
without a warrant will render a search and seizure 
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[§§ 105-106 


seizure under such circumstances to be lawful’ and 
others taking the opposite view.® 
the theory that the Fourth Amendment does not pro- 
tect driveways or spaces behind buildings,° officers 
with reasonable cause to believe an offense is being 


Moreover, upon 


committed may enter upon the driveways without a 


invalid,® some courts holding the entry, search, and 


S., 28 F. (2d) 695. 


[b] It is not necessary that offi- 
cers actually see contraband.—Benton 
Wn U6 SS PE (Woe Was 


2 De eater 7. U St,eiot eh zd) 
275; McBride v. U. S., 284 Fed. 416 
{certiorari den 261 U. S. 614 mem, 43 
SCt 359 mem, 67 L. ed, 827 mem]; 
U. S. v. Borokowski, 268 Fed. 408. 


[a] Where officers smelled cook- 
ing raisins in a near-by house, and en- 
tered, the entry without a warrant 
was lawful as persons experienced in 
detecting odors may be as unerring in 
that as in the sense of sight, and the 
offense is therefore committed in 
their presence. U.S. v. Borokowski, 
268 Fed. 408. 


{[b] Search of barn, not used for 
domestic purposes, where the officer, 
before he entered defendant’s prem- 
ises, noticed the odor of mash which 
grew more pronounced as he neared 
defendant’s barn, was justified, as the 
officer is authorized thus to act on in- 
formation he secures through his 


senses. State v. Lee, 120 Or. 643, 253 
P 533. 
38. Dowling v. Collins, 10 F. (2d) 


62 [certiorari den 270 U. S. 660, 46 
SCt 356, 70 L. ed. 786]; McBride v. U. 
S., 284 Fed. 416 [certiorari den 261 
U. S. 614 mem, 43 SCt 359 mem, 67 
L. ed. 827 mem]. 


[a] Smell, sight, and hearing.— 
Where officers, lawfully on premises, 
under search warrant for search of 
the outlying premises, could smell 
mash and see apparatus outside and 
inside of the house, and could hear 
defendant within, a search thereof, 
without a warrant therefor, on the 
arrest of defendants, for the offense 
committed in their presence, was not 
unreasonable. Bayne v. State, 42 Okl. 
Cr. 152, 274 P 1095. 


[b] Search for contraband liquors 
is not unreasonable where it is made 
by officers who, before entering the 
premises, could smell mash cooking, 
knowing the smell to be such, and 
who also observed a person around 
the still in operation. Washington v. 
State, 37 OKI. Cr:°415,.259 P 150. 


{[c] Where officers saw barrels and 
other objects in defendant’s house be- 
fore they entered the yard, and smell- 
ed wine in the yard before they en- 
tered the premises, they were justified 
in entering the premises without a 
warrant. U.S. v. Lindsly, 7 F. (2d) 
247. 


An Us Sve bDie Corvous tan. «(2d) 
124; Raniele v. U. S., 34 F. (2d) 877; 
Alvau v. U. S., 33 F. (2d) 467; Schroe- 
der v. U. S., 14 F. (2d) 500; Temper- 
ani v. U. S., 299 Fed. 365 (where de- 


fendant was absent from the prem- 
ises, and whether the rule would have 
been different had he been present 
does not appear). But see Terr. v. 
Kataoka, 28 Hawaii 173 (where an 
officer, passing premises, smelled the 
odor of mash fermenting, entered the 
premises without a warrant, and saw 
a still in operation, the search was 
held not to be unlawful or unreason- 
able). 


[a] Perception by prohibition 
agents of odor of alcohol at point fifty 
feet from barn in which still was 
operated did not justify arrest and in- 
cidental search of barn without war- 
rant as “misdemeanor committed 
within presence of officers.” U.S. vy. 
Di Corvo, 37-B. (2a) 124. 


[b] Where officer was led to in- 
spect premises by strong odor of 
mash and entered a closed, but not a 
locked, door into a room, not part of 
the adjacent dwelling, from which he 
saw within an adjacent room a still 
in operation, this search was unlaw- 
ful, and a search warrant was neces- 
sary for the search of such structure, 
Schroeder v. U.S., 14 F. (2d) 500. 


5. So said in U. S. v. Di Corvo, 37 
FY (2d) 124. 


6. See infra notes 7-8. 


7. McBride v. U. S., 284 Fed. 416 
[certiorari den 261 U. S. 614 mem, 43 
SCt 359 mem, 67 L. ed. 827 mem]; U. 
S. v. Borkowski, 268 Fed. 408. 


[a] Federal agents, without search 
warrant, entered premises and while 
thereupon smelled the fumes of whis- 
ky in the process of manufacture; 
they thereupon entered a stable to 
arrest those engaged in the offense. 
The court declared the question to be 
“can an officer without warrant, en- 
ter upon premises whereon he is in- 
formed an offense is being commit- 
ted, and, having entered, finding a 
crime in progress, arrest the offend- 
ers.” The court held that the officer 
could do so, and that it involved no 
entrance to search for evidence, but 
upon ascertaining the crime in prog- 
ress, an arrest for that crime. Mc- 
Bride v. U. S., 284 Fed. 416, 418, 419 
{certiorari den 261 U. S. 614 mem, 
43 SCt 359 mem, 67 L. ed. 827 mem]. 


[b] Entry into yard of one known 
to officers as professional hootlegger 
and finding therein bottles and kegs 
does not constitute an unreasonable 
search, notwithstanding the absence 
of a search warrant. Jones vy. U. S., 
296 Fed. 6382. See Rouda v. U. S., 10 
F. (2d) 916 (where officers observing 
aman enter a store with alcohol cans, 
and thereupon followed him through 
the store and the basement to an in- 


search warrant.!° Where an officer is in a pool room, 
and has probable cause to believe a box he sees de- 
fendant attempt to hide contains a pistol, possessed 
by accused in violation of law, his opening the box 
and seizing a pistol therein has been held to be not 
an unreasonable search and seizure,'? and likewise 
where an officer within a “near beer” saloon saw a 
bottle labeled “Imperial” his action in seizing it and 
arresting defendant did not constitute an unreason- 


closed room the door of which was 
open, and there saw the commission 
of the crime, it was held that the 
trespass on the property of the store 
owner, being one of which defendants 
could not complain, the officers might, 
upon seeing the offense in commission, 
make the arrest which if lawful on 
neutral ground was not unlawful be- 
cause the officers had to enter to make 
it, and the subsequent search like- 
wise lawful). 


8  Temperani v. U. S., 299 Fed. 
365; U..S:v. Di Corvo, 37 Bit @a@)ri243 
Giusti v. UU. Sy, 4, fed) a0se 


[a] Officers visiting premises aft-. 
er being informed that liquor was be- 
ing manufactured in a garage be- 
neath a dwelling, and detecting liq- 
uor odor upon the premises emanat- 
ing from the garage entered the ga- 
range and seized liquor and appara- 
tus; this search was unlawful and 
unreasonable. Temperani v. U. S., 
299 Fed. 365. 


[b] Officers in hallway, smelling~ 
odor of mash, after Searching a gro- 
cery store under a search warrant on 
the floor below, and unlawfully en- 
tering such hallway, were not au- 
thorized by such smell to search 
premises upstairs distinct from those 
covered by the warrant, even though 
they were in the same building. Giu- 
Sti svirU. S374 Re G2) 70s. 


[ec] Temperani case approved.—‘It 
is well to note that this case” [the 
Temperani case] was ‘cited with ap- 
proval by the Supreme Court in Ag- 
nello v. U. S., 269 U. S. 20, 46 SCt 4, 
70 L. ed. 145, 51 ALR 409 and that in 
Byars tv. Ul5S:)°273) Ur Sie28) 4s ee 
2485 Cl TLoeads O200 so the court 
again cited the Temperani case so 
that it seems clear that whatever con- 
flict of authority there may be in the 
adjudicated cases the principles enu- 
merated in the Temperani case .. . 
control: JU. Sy ve Di, Corve.e 3 tee 
(2d) 124, 130. 


ea See supra § 21 text and notes 


10.. U. Ss v. Rogato,-39 &, Gd) i7is 


11. Peo. v. Milone, 119 Misc. 22, 
195 NYS 488. 


fa] Reason for rule.-—The opening 
of the box was not an unreasonable 
search, it not being open to the same 
objections as general or _ specific 
searches for liquor, upon mere suspi- 
cion, or searches for weapons upon 
insufficient grounds, this was a case 
of an officer lawfully on the premises 
with reasonable ground to believe a 
crime immediately involved. Peo. v. 
Milone, 119 Misc. 22, 195 NYS 488. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 106--109] 


able search and seizure.?2 


[§ 107] ©. Issuance of Search Warrants—1. In 
General. The issuance of search warrants is regu- 
lated by constitutional and statutory provisions in 
the several jurisdictions,*® the effect of such regula- 
tions being that search warrants must be issued by 
one authorized to do so,t* upon application made by 
a proper party!® in proper form!® showing probable 
cause,** supported by oath or affirmation,!® and 
sufficiently describing the place to be searched!® and 
the thing to be seized.?° Clearly, search warrants 
issued upon a full compliance with all of these re- 
quirements are not to be regarded as unreasonable 
and are not prohibited by the constitutional guar- 
anty.?1 


[§ 108] 2. Construction of Regulations. Proceed- 
ings for the issuance of search warrants are to be 
strictly construed?? and every constitutional and 
statutory requirement must be fully met,?? including 
all formalities required by statute,?* before a valid 
search warrant may issue. Moreover, a statute pre- 
seribing the method of issuing search warrants must 
be read and construed in the light of, and conform 
in all essential respects to, the provisions of the con- 
stitution granting immunity from unreasonable 
searches and seizures.2° The federal statute regu- 


12. Peo. v. Chomis, 223 Mich. 289, 
193 NW 796. 


[a] Reason for rule.—The whisky, 
possession of which is a felony, was] 368, 147 SE 267. 
in plain sight of the officer, hence [al] 
he did not require a search warrant 


to seize it. Peo. v. Chomis, 223 Mich. | Wayrant must 


13. See constitutional and statuto- 


ry provisions. (for issuance to 
14. Authority to issue see infra § | 2OUS®). 
109. 24. 


15. Who may make affidavit see 
intra § 7112. 


16. Formal requisites see infra §§ 
114-118. 


17. Necessity and nature of show- 
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Tenn.—Hampton v. State, 148 Tenn. 31. 
155,' 252 SW 11007, 


Va.—Dellastatious v. Boyce, 152 Va. 


Officer, in issuance of search | ‘ 
must comply strictly with | ity: 
Guston, 338 Ill. 52, 
Warr v. Atlantic Coast 32. 
Line R. Co., 148 S. C. 69, 145 SE 712 


U. S. v. Dziadus, 289 Fed. 837; 
U. S. v. Borkowski, 
Peo. v. Guston, 338 Ill. 52, 169 NE 822; 
(Ind.) 157 NE 657; 
Flum vy. State, 193 Ind. 585, 141 NE 34. 
ape. 


Wallace v. State, 


Formal requisites of: 36 
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lating the issuance of search warrants2® is declara- 
tory of the common law in so far as the procedural 
sections of the act are concerned.27 <A statute au- 
thorizing the issuance of search warrants may be 
construed to apply to the violation of certain laws 
exclusively.?8 


[§ 109] 3. Authority of Issuing Officer2°—a. To 
Issue Search Warrants. Search warrants may be 
issued only by officers authorized to do so,?° and one 
issued by an officer without the power so to act is a 
nullity? and a search made pursuant thereto is un- 
reasonable.*? At common law search warrants could 
be issued by justices of the peace;** however, at the 
present time the authority of officers to issue search 
warrants is generally regulated by statutes of the 
federal*®* and the state®® jurisdictions, the limits of 
such authority being strictly confined to the power 
granted by the statute®® although, of course, the ulti- 
mate power, with its express limitations, is found in 
the constitutional guaranty.?7 The issuance of a 
search warrant is a judicial act,?® funetion,®® and 
proceeding,*® although it is said not to require more 
judicial power than does the issuance of criminal 
warrants generally.*+ 


Federal jurisdiction. Federal statutes regulate the 
authority of officers to issue search warrants*2 it 


State v. Hyde, 279 Mo. 2138, 248 
Sw 920; Ford v. State, 84 7Okl. Cri 
184, 245 P 909 (first case). 


[a] Peace officer cannot act on 
such a search warrant in any capac- 
Ford v. State, 34 Okl. Cr. 184, 
245 P 909 (first case). 


State v. Kriegbaum, 194 Wis. 
229, 215 NW 896. 


33. Peo. v. Holcomb, 3 Park. Cr. 
GN: Y.). 656, 2) Hale Ps Crai4oevdones 
v. German, [1897] 1 Q. B. 374. See 
Bell v. Clapp, 10 Johns. (N. Y.) 263, 
6 AmD 339 (special justice). 


search dwelling 


268 Fed. 408; 


See infra text and notes 42-50. 
35. See statutory provisions. 


ing of probable cause for issuance] application see infra §§ 114-118. 


see infra § 119. 


18. Application under oath see in- 
f£ras§ G1 11? 


19. Description of place to he 
searched see infra §§ 129-133. 


20. Description of thing to he 
seized see infra § 134. 


21. Gouled v. U. S., 255. U.S. 298, 
41 SCt 261, 65 L. ed. 647 [answering 
cert questions 264 Fed. 839, and an- 
swers conformed to 273 Fed. 506]. 


22. U.S. v. Musgrave, 293 Fed. 203. 


[a] Statute limits authority under 
warrant.—Susceptible as it is of great 
abuse and affecting the very essence 
of personal security, the authority of 
an officer under a search warrant is 
not to be extended by construction to 
any case not clearly covered by the 
statute. State v. Malarky, 57 Mont. 
132, 1878 P 635; 


23. Fla.—Gildrie v. State, 94 Fla. 
1384, 2185S, 7042 Jackson v. State; 87 
Fla. 262, 99 S 548 


Ill.—Peo. v. Gaston: $38 Ill. 52, 169 
NE 822; Early v. Peo., 117 Ill. A. 608. 


Ind.—Wallace v. State, 157 NE 657. 
Okl.—McDaniel v. State, 41 Okl. Cr. 


52035 12710 *P Adsl be 


__S. C.—State v. Du Pre, 
131 SE 419. 


134 S. C. 268, 


Search warrant see infra §§ 139-148. 


25. U. S. v. Kelly, 277 Fed. 485; 
State vy. Blumenstein, 186 Wis. 428, 
202 NW 684. 


26. USCA tit 18 §§ 611-616. 


27. Uses, Vaswuck. Kee, 281s Med: 
228; U. S. v. Maresca, 266 Fed. 713 
[cit Peo. v. Kempner, 208 N. Y. 16, 
101 NE 794, 46 LRANS 970, AnnCas 


1914D 169]. See U. S. v. Lai Chew, 
298 Fed. 652; Giles v. U. S., 284 Fed. 
208 (both of which cases indicate 


agreement with this proposition). 


[a] These sections were adopted 
bodily from the New York Code of 
Criminal Procedure. U.S. v. Maresca, 
266 Fed. 713 


28. See case infra this note. 


[a] Not applicable to seizing sto- 
len goods.—A statute regulating the 
issuance of a warrant to search an 
exclusively private dwelling, unless it 
be part of a hotel or unless affidavits 
of two credible persons show that the 
residence is used for liquor purposes, 
relates only to liquor laws, and not ee 
seizing stolen property. Story 
State, 107 Tex. Cr. 266, 296 Sw 298. 


29. Review’ of authority to issue 
search warrants see infra § 173 


30. Haile v. Gardner, 82 Fla. 355, 
91S 3876. 


. State v. Kriegbaum, 194 Wis. 
229, 215 NW 896. 


[a] Warrant to search person is 
not authorized by a statute giving a 
justice of the peace power to issue a 
search warrant to search a place. 
State v. Kriegbaum, 194 Wis. 229, 215 
NW 896. 


37. See case infra this note. 


[a] It is uniformly held by the su- 
preme court of the United States, and 
it is fundamental that the power, with 
its express limitations, conferred up- 
on any officer of the government to 
issue a search warrant, is found in 
the Fourth Amendment to the con- 
stitution. U. v. Kelly, 277 Fed. 
485. 

38. Seals v. State, 157 Tenn. 538, 11 
SW (2d) 879. 


Performance of such act on Sunday 
see Sunday [37 Cyc 587]. 


39. Reutlinger v. State, 29 Okl. Cr. 
290, 2384 P 224. 


40. State v. Tesla, 69 Mont. 503, 
223 BP) 107. 


[a] Issuance of search warrant 
by district court is a judicial proceed- 
ing. State v. Tesla, 69 Mont. 5038, 223 
PaO 


41. State v. Van Brocklin, 194 Wis, 
441, 217 NW 277. 


42. See statutory provisions. 
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being permitted*® that they may be issued by a judge 
of a United States district court,** or by a judge 
or territorial court of record,*® or by a United States 
commissioner for the district wherein the property 
sought is located;4® however, where authority to is- 
sue warrants for certain searches and seizures is not 
given by statute, neither a judge*? nor a commis- 
A state court can- 
not, of course, issue a warrant under the authority 
It is said to be a 
common practice to file a verified petition for a search 
and seizure upon which a bench warrant issues from 
the clerk’s office after direction by the judge.°°® 


sioner*® has power, to issue them. 


of a particular federal court.*® 


State jurisdictions. 


42. USCA tit 18 § 611 (Espionage 
Act). 

44. In re Pacific Tel., ete., Co., 38 
F. (2d) 833; Atlanta Enterprises v. 


Crawford, 22 F. (2d) 834. 


45. In re Pacific Tel., ete., Co., 38 
F. (2d) 833; Atlanta Enterprises v. 
Crawford, 22 F. (2d) 834. 


[a] Search warrant issued by judge 
of state municipal court is an insuffi- 
cient basis for a federal search and 


seizure, Byars v. U.S.) 273, Us S. 28, 
47 SCt 248, 71 L. ed. 520 [rev 4 F. 
(2d) 507]. 

46. In re Pacific Tel., ete., Co., 38 


F. (2d) 833; Atlanta Enterprises v. 
Crawford, 22 F. (2d) 834. 


47. U.S. v. Jones, 230 Fed. 262. 


Authority to issue search warrant 
br mail fraud case see Post Office § 
Be 


48. U.S. v. Jones, 230 Fed. 262. 
Ai State v. Reis, (Mo. A.) 268 SW 
[a] Search warrant purporting to 


have been issued under authority of 
“United States of America, Eastern 
Judicial District of Missouri, Hastern 
Division,” but signed by clerk of cir- 
cuit court of Jefferson county, Mo., 
is defective and invalid on its face. 
State v. Reis, (Mo. A.) 268 SW 391. 


50. U.S. v. McHie, 194 Fed. 894. 


5s} Ill;——Peo: vy. Tate, 316 Ill. 52, 
146 NE 487. 


Mich.—Peo. v. Donaldson, 243 Mich. 
104, 219 NW 602. 


Miss.—Watkins v. State, 158 Miss. 
339, 1830 S 477; Washington v. State, 
152 Miss. 154, 118 S 719; Conwill v. 
State, 147 Miss. 118, 112 S 868; Gof- 
fre@o v. State, 145 Miss. 66, 111 S 131. 


Mo.—State v. Batchelor, (A.) 32 SW 
(2d) 129. 


Pa.—Com. v. Hunsinger, 290 Pa. 
185, 138 A 688; Com. v. Dabbierio, 290 
Pa. 174, 138 A 679. 


Wash.—State v. Noah, 150 Wash. 
STM Z2 PPE 129; 


[a] Statutes permitting justices 
of peace to issue search warrants not 
invalid within the constitutional pro- 
vision declaring that the people shall 
be secure from unreasonable searches 
and seizures. State v. Dawson Coun- 
ty Seventh Judicial Dist. Ct., 71 Mont. 
577, 776, 230 P1091; State v. Dawson 
County Seventh Judicial Dist. Ct., 71 
Mont. 570, 230 P 1089. 


[b] 
and Seizure Act § 17, requiring war- 


Officers in the various states 
who have been held to have been empowered to issue 
search warrants include justices of the peace,°! may- 
ors who are ex officio justices of the peace®? or city 


Repeal of provision.—Search , 
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rant for night search and seizure to 
be issue'd by two justices of the peace, 
is held to have been repealed by Pro- 
hibition Act § 30, providing for issu- 
ance of warrant by one justice, be- 
cause in conflict therewith. Peo. v. 
Tate, 316 Ill. 52, 146 NE 487. 


52. Falkner v. State, 134 Miss. 101, 
98 S 345. 
52. Miller v. State, 89 Ind. A. 225, 


166 NE 11. 


[a] Signing of search warrant as 
mayor, instead of city judge, does not 
invalidate it and the search thereun- 
der. Miller v. State, 89 Ind. A. 225, 
166 NE 11. 


54. O’Meara v. Merritt, 128 Mich. 
249, 87 NW 197. 


[a] Where power has been ex- 
pressly conferred by statute upon a 
justice and a police judge is vested 
with all the powers and authority of 
such justice except in civil cases, a 
police judge is thereby authorized to 
issue search warrants, and jurisdic- 
tion extends throughout the county 
where the law directs the process to 
be executed by the sheriff or any con- 
stable of the county. O’Meara v. Mer- 
ritt, 128 Mich. 249, 87 NW 197. 


55. McGill v. Varin, 213 Ala. 649, 
106 S 44. 

56. McGill v. Varin, supra. ' 

[a] Statute constitutional.—A 


statute authorizing the issuance of 
search warrants in liquor cases by 
certain inferior judicial officers does 
not violate either the state or na- 
tional guaranty against unreasonable 
searches and _ seizures. McGill v. 
Varin, 213 Ala. 649, 106 S 44. 


57. Rosanski v. State, 106 Oh. St. 
442, 140 NPE 370; State v. Van Brock- 
lin, 194 Wis. 441, 217 NW 277 [foll 
Seay v. Farber, 194 Wis. 455, 217 NW 
282). 


[a] Statutes held constitutional.— 
(1) A statute providing that where an 
affidavit is filed with a clerk of a po- 
lice court for a peace warrant, search 
warrant, or charging any person with 
the commission of an offense, the 
clerk shall have the power to issue a 
warrant under the seal of such court 
to arrest the accused or search the 
place described, is not unconstitu- 
tional. Rosanski v. State, 106 Oh. St. 
442, 140 NE 370. (2) A statute con- 
ferring power on the clerk of a muni- 
cipal court to issue search warrants 
does not violate the constitutional 
provision vesting the judicial power 
of the state in its courts. Clerks hay- 
ing been held to be authorized to is- 
sue criminal warrants generally with- 


judges,®? police judges,*# 
inferior judicial officers.°° 
nicipal court, empowered by statute to do so, has 
been held authorized to issue search warrants,°‘ 
where not properly authorized by statute a clerk of 
a circuit court®* or of a municipality®® may not do 
so on his own authority;®® nor may municipal or 
police judges issue warrants when not properly au- 
thorized by statute.®? F 
that a municipal judge cannot be empowered to issue 
such warrants by a city ordinance, in the absence of 
statutory permission. °? : 


Limits to authority. In the absence of statutory 
limitations®? a justice of the peace in one district 
of the county may issue a search warrant to be served 
in another district of the county®* and made return- 
able before the justice of another district or before 


ra, 


[§ 109° 


recorders,®® and certain 
While a clerk of a mu- 


Moreover, it has been held 


out violating this provision, it follows 
that they might be authorized to is- 
sue search warrants also, the judicial 
power involved in both cases being 
the same. State v. Van Brocklin, 194 
Wis. 441, 217 NW 277 [dist Vejih v. 
State, 185 Wis. 21, 200 NW 659 (which 
did not hold that a clerk’ could not 
issue a search warrant, but held in- 
stead that a warrant issued by a clerk 
was void because it was not issued by 


a magistrate upon findings of proba- ms 


ble cause) ]. 


58. State v. Marshall, 317 Mo. 413, 
297 SW 63; State v. Fenley, 309 Mo. 
520, 275 SW 36; State v. Tunnell, 302 
Mo. 443, 259 SW 128; State v. Hyde, 
297 Mo. 213, 248 SW 920; State v. 
Reis, (Mo. A.) 268 SW 391; State v. 
De Clue, (Mo. A.) 267 SW 45; 
v. Hall, (Mo. A.) 265 SW 843; Veal v. 
State, 32 O. C. A. 281. 


59. Jackson v. Howard, 125 Miss. 
102, 99 S 497. 


fa] 
clerk of municipality to issue process 
from the municipal or police court, 
which is merely ministerial, it does 
not authorize such clerk to issue a 
search warrant which involves the 
exercise of judgment by a magistrate. 
Uangee v. Howard, 135 Miss. 102, 99% 


60. State v. Hyde, 297 Mo. 213, 248 
SW 920. 


61. Hart v. State, 89 Fla. 202, 103 
S 633 (where the statute enumerated 
officers so authorized without men- 
tion of muni¢ipal judges); McCall v. 
Carr, 125 Wash. 629, 216 P 871. 


62. McCall v. Carr, supra. 


_ [a]__Power to grant authority lack- 
ing.—Under the constitutional provi- 
sion vesting the judicial power in des- 
ignated courts and such other inferior 
courts as the legislature may pro- 
vide, and the subsequent provision au- 
thorizing the legislature to prescribe 
by law the jurisdiction of any of the 
inferior courts, 
to police courts in cities of second 
class, and the statute dealing with the 
issuance of search warrants, none of 
which authorize the issuance of 
search warrants by police courts, a 
city of the second class cannot by 
ordinance confer upon its police judge 
authority to issue search warrants. 
pave! v. Carr, 125 Wash. 629, 216 P 


63. Goffredo v. State, 145 Miss. 66, 
1 Wi a Foes Ws 


64. Conwill v. State, 147 Miss. 118, 
112 S 868. 


For later cases, developments anid changes in the law see Annotations, same title and section number, 


State ~ 


Although statute authorizes 


the statute relating . 


a 


§§ 109-112] 


any court having jurisdiction to deal with the mat- 
ters involved.*® Too, he may have the power to issue 
warrants for searches outside of his precinet,®® or 
for the search of places in any part of his county ;°" 
and where statutes provide therefor he may even is- 
sue warrants for the search of places outside the 
county line of his county.°& However, a warrant 
issued by a police judge, whose jurisdiction is lim- 
ited to the town, for the search of premises outside 
the city limits is unauthorized.®® 

Allowance of costs no disqualification. A justice 
of the peace is not disqualified to issue a search 
warrant for the reason that he is to be paid the costs 
allowed therefor.’° 


[§ 110] b. To Subpcena Witnesses.71 In some ju- 
risdictions the magistrate authorized to issue the 
warrant has the power to subpcena witnesses other 
than those produced by the applicant for the war- 
rant,?2 However, under the federal practice a United 
States commissioner is held to be without the power 


SEARCHES AND SEIZURES 


[56 C.J.] 1211 


to subpeena witnesses in aid of the application for a 
search warrant,’® and such a subpeena issued by him 
is void.** 


[§ 111] 4. Application for Search Warrant—a. 
In General. Before a valid search warrant may is- 
sue there must be an application therefor under oath 
or affirmation’® in proper form,’® showing probable 
cause for the issuance of the warrant,’’ in the man- 
ner required by statutory and constitutional provi- 
sions;** and there must be a particular description 
therein of the place to be searched"® and the thing 
to be seized.®° 


[§ 112] b. Who May Make Application. A per- 
son is not disqualified from making an affidavit for 
a search warrant by reason of his conviction of an 
offense other than perjury.81 However, an affidavit 
by a wife will not support a search warrant the ex- 
ecution of which is a means of procuring evidence 
against her husband in a eriminal prosecution.®? 


dior Where returnable see infra § 
66. State v. Noah, 150 Wash. 187, 
272 P 729. 
[a] Valid outside precinct.—A 


search warrant was not void because 
the application was presented and 
acted upon by a justice of the peace 
outside his precinct, the statute pro- 
viding that although a justice must 
live in his own precinct he may issue 
process in any place in his county. 
ag v. Noah, 150 Wash. 187, 272 P 


67. Washington v. State, 152 Miss. 
154, 118 S 719; State y. Batchelor, 
(Mo. A.) 32° SW -(2d)) 129; State v. 
Noah, 150 Wash. 187, 272 P 729. 


[a] Thus failure of affidavit to 
name district, of which,justice of the 
peace issuing warrant was an Official, 
did not invalidate warrant. Washing- 
ton v. State, 152 Miss. 154, 118 S 719. 


[b] Failure to designate district. 
—That a justice issuing a search 
warrant returnable to county court 
did not designate district does not 
avoid prosecution in county court in 
district in which search was made. 
Watkins v. State, 158 Miss. 339, 130 
S 477. 


68. See case infra this note. 


[a] For search near county line.— 
Under a statute providing that any 
offense committed within one hundred 
rods of the line between two counties 
may be alleged in the indictment as 
having been committed in, and may 
be prosecuted and punished in, either 


county, a justice of the peace had ju-- 


risdiction to issue a search warrant 
for a search of premises within one 
hundred rods of the county boundary, 
and the fact that the warrant .de- 
scribes the premises as situated in an- 
other county does not oust the justice 
of the peace of jurisdiction within one 
hundred rods of the boundary. Peo. 
v. Donaldson, 243 Mich. 104, 219 NW 
602. 


[b] In Canada a search warrant 
may be issued by a justice in one 
province in aid of a criminal prose- 
cution in another. Rex v. Solloway 
Mills, 24 Alta. L. 410, [1930] 3 DomLR 
293, {1930] 1 West Wkly 779; Sollo- 
way Mills v. Williams, 65 Ont. L. 243, 
[1930] 3 DomLR 953. 


69. Coleman v. Com., 219 Ky. 1389, 
292 SW 771. 
70. Com. v. Hunsinger, 290 Pa. 


185, 138 A 683; Com, v. Dabbierio, 290 
Pa, 174, 138 A 679. 


] 


71. Examination of affiant and wit- 
nesses he may produce see infra § 120. 


72. State v. Baltes, 183 Wis. 545, 
198 NW 282 [cit State v. Keyes, 75 
Wis, 288, 44 NW 13]. 


73. In re Pacific Tel., ete., Co., 38 
F. (2d) 833 (declaring that no stat- 
ute gives such power). 


_ [a] Commissioner’s authority lim- 
ited by state regulations.—It may be 
that in states where, by express stat- 
ute or judicial interpretation of stat- 
ute, the committing magistrate is em- 
powered to subpoena witnesses. to 
testify to facts necessary to establish 
probable cause for arrest prior to‘the 
issuance of a warrant, and to supple- 
ment the allegations of a complaint 
or information insufficient for that 
purpose in itself, the United States 
commissioners for those _ districts 
have the same power; but in Cali- 
fornia, the district of this case, the 
power of the United States commis- 
sioner is no greater than-that of the 
committing magistrate of that state, 
and such magistrates may subpcena 
witnesses only after arrest of the of- 
fender and complaint filed. In re Pa- 
cific Tel., etc., Co., 38 F. (2d) 833. 


74. In re Pacific Tel., etc., Co., su- 
pra. 


[a] Interference with grand jury 
function.—Since a search may not be 
had unless the facts Known are’ suf- 
ficient to establish probable cause, if 
the investigators have not been able 
to establish probable cause in a man- 
ner which will satisfy the commis- 
sioner, this deficiency can be supplied 
only by further investigation. In the 
federal courts the only inquisitorial 
body is the grand jury. Hence the is- 
suance of a Subpoena, which can be 
only for the purpose of securing ad- 
ditional proof, is void, as is the pro- 
ceeding by which a commissioner or 
judge of a United States court in 
which he seeks to procure evidence in 
aid of an incomplete showing made 
on application for a search warrant. 
In re Pacific Tel., etc., Co., 38 F. (2d) 
833. d 


S.—In re Jackson, 96 U. S. 
727, 24 L. ed. 877; In re No. 191 Front 
St., 5 BF. (2d) 282; Rupinski v. U. S., 
4 BY. (2d) 17; U.S. v. Kelih, 272 Fed. 
484; U.S. v. Borkowski, 268 Fed. 408; 
U. S. v. Maresca, 266 Fed. 713; Veeder 
v. U. Si, 252) Fed. 414, 164 CCA 338 
[certiorari den 246 U. S. 675 mem, 38 
SCt 428 mem, 62 L. ed. 933 mem]; 
Ripper v. U. S., 178 Fed. 24, 101 CCA 
152. 


D. C.—U. S. v. 


Mody WU, 


Keleher, 55 App. 


132, 2 F. (2d) 934. 


ore uate v. Gardner, 82 Fla. 355, 
hl AS), Sie 


Ga. elec v. State, 
128 SE 909, 41 ALR 1533. 


Ill. White v. Wagar, 185 Ill. 195, 
57 NE 26, 50 LRA 60 [aff 83 Ill. A. 
Reels jyippman We FRO 17 Dig LPO ree 


£60) Gani, 


Iowa.—Burtch v. Zeuch, 200 Iowa 
49, 202 NW 542, 39 ALR 1349, 


Ky.—Vick v. Com., 204 Ky. 513, 264 
SW 1079; Colley v. Com., 195 Ky. 706, 
243 SW 918. 


Mass.—Com. v. Dana, 2 Mete. 329. 
Minn.—Cole v. Curtis, 16 Minn. 182. 


Mont.—State v. Missoula County 
Fourth Judicial Dist. Ct., 70 Mont. 
202, 224 P 866. 


Ok1.—Williams v. State, 37 Okl. Cr. 
823, 258 P 356; Wiese v. State, 32 Okl. 
Cr. 203, 240 P 1075; Gore v. State, 24 
Okl. Cr. 394, 218 P 5465. 


Or.—State v. McDaniel, 115 
Qo lee e965. Zot eraioe 

R. I.—Humes v. Tabor, 1 R. I. 464. 

Ss. C.—State v. Wimbush, 48 S. C. 
309. 

[a] This requirement is necessary 
under whatever federal statute the 


search warrant is applied for in or- 
der to conform to the Fourth Amend- 


Orsi 


oe U. S. v. Lai Chew, 298 Fed. 
[b] Search warrant is void, if is- 


sued without an oath or affirmation, 
as required by Const. Amendm, 4, : 
S. v. Kelih, 272 Fed. 484. 


{e] Affirmation is allowed to one 
who is conscientiously scrupulous of 
taking an oath. State v. Welch, 79 
Me. 99, 8 A 348. 


76. Form of application see infra 
§§ 114-118. 


77. See infra § 119. 


78. Manner and mode of showing 
probable cause see infra § 120. 


79. See infra §§ 129-133. 

80. See infra § 134. 

81. Barrett v. State, (Okl. Cr.) 293 
P 1110. 

82, Wolford v. Com., 215 Ky. 523, 


284 SW 1116; Osborne v. Com., 214 


Ky. 84, 282 SW 762. 

[a] Same considerations of public 
policy that forbid the wife from tes- 
tifying against her husband apply 
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Number of affiants. Under a statute requiring two 
credible affiants for the issuance of a search war- 
rant for the search of a dwelling house it is held that 
an affidavit sworn to by two parties deemed credible 
by the magistrate is sufficient in that respect,®* and 
under such statute a search warrant for the search 
of premises other than private dwellings may be 
based on the affidavit of one witness.** 


[§ 113] c. Time for Application.®® It is said 
that there is no hard and fast rule as to the time a 
verified application for a search warrant should be 
made,*°® except that it should not be too remote.*? 
As otherwise stated, an application for a warrant 
must be made within a reasonable time after the 
commission of the alleged unlawful acts,** the period 
constituting a reasonable time being a judicial ques- 
tion for the court.8® Moreover, even where an affi- 
davit for a search warrant is actually made imme- 
diately after the facts alleged therein are discovered 
it must itself indicate the time element when it is of 
importance.®°® 


[§ 114] d. Formal Requisites of Application—(1) 
In General. While there must be a strict compliance 
with all statutory formalities before a valid war- 
rant will issue,®! and the affidavit must be strictly 
construed®? and should, of course, be drawn up in 
proper form,®*® still a mere misrecital which is an 
obvious clerical error in the complaint or affidavit 
is not fatal.°* Furthermore, the affidavit is not to 
be measured by the same rules by which the validity 
of an indictment is tested,®® and therefore the ob- 
jection of duplicity does not apply to it.°° The 
entire context, including the jurat and signatures, 


SEARCHES AND SEIZURES 


[§§ 112-116 


will determine the sufficiency of the affidavit;°* 
hence, a caption in an affidavit reciting the word 
“his” where the whole writing leads definitely to the 
conclusion that it was made by two witnesses, as 
required by statute, will not render the affidavit in- 
sufficient.?® 


Negativing provisions of statute. It is not neces- 
sary that an affidavit for a search warrant for a 
search for narcotics possessed for illegal sale should 
negative all of the provisions of the statute prohibit- 
ing the sale of narcotics, which authorize their sale 
in particular circumstances.°® 


[§ 115] (2) Date. A date placed at the foot of 
an affidavit for a search warrant is considered part 
of it, and is sufficient as alleging the time.* Too, 
where the affidavit is incorrectly dated, by an over- 
sight, as of the day after the date in the warrant, it 
being shown that the warrant was based on such 
affidavit, the affidavit need not be amended,” and 
in like manner an error in dating the affidavit as of 
a date long before the date of the warrant and the 
date it was executed is amendable and will not invali- 
date the warrant;? and, where the affidavit is not 
dated at all, but a search warrant issued thereon is 
dated, the warrant and affidavit being on the same 
paper, the defect does not invalidate the warrant,* 
nor is it error on the trial to permit the judge who 
erroneously fixed the date to testify to the true date.® 


[§ 116] (8) Signature of Affiant. While the pres- 
ence of the name of the person making the affidavit, 
under some statutes, is not a fundamental require- 
ment, the absence of which would render the search 
warrant illegal,® and the absence of affiant’s name 


with equal force to a case where she 
appears before a judicial officer and 
makes oath to facts to be used in pro- 
moting her husband’s conviction. Os- 
borne v. Com., 214 Ky. 84, 282 SW 762. 


83. Logan v. State, 108 Tex. Cr. 
125, 296 SW 315, 299 SW 264. 

84. Heitman v. State, 106 Tex. Cr. 
88, 290 SW 768. 

85. ime for issuance see infra § 
136. 

86. Peo. v. Holton, 326 Ill. 481, 158 
NE 134. 


87. Peo. v. Holton, supra. 

Soa P Sn Co lla haniwnl Taek, 
937. 

89. U.S. v. Callahan, supra. 

90. Staker v. U. S., 5 F. (2d) 312. 


[a] For example, if the affidavit 
merely states that officers smelled liq- 
uor fumes from certain premises, it 
might be that they had ‘done so 
months before the application for the 


(2d) 


warrant. Staker vy. U. S., 5 BF. (2d) 
ol 2: 

91. U. S. v. Borkowski, 268 Fed. 
408. 


92. Gildrie v. State, 94 Fla. 134, 113 
S 704; Jackson v. State, 87 Fla. 262, 
99 S 548; State v. Scott, 41 Wyo. 438, 
286 P 390. 

[a] Especially when right of se- 
curity against search of dwelling is 
in question. State v. Scott, 41 Wyo. 
438, 286 P 390. 

93. See cases infra this note, 

[a] Forms of affidavits recom- 
mended as safe guides in the federal 


practice are to be found in U. S. v. 
Borkowski, 268 Fed. 408; Kercheval 
v. Allen, 220 Fed. 252, 265, 135 CCA 
1; Swan Treatise (21st ed) pp 933, 
934; 1 Loveland Forms Fed. Prac. 
pp 1088, 1089. 


[b] Objection to form of affidavit 
on which search warrant was issued 
as insufficient was not well taken. 
Tomei Vv. State, 197 Ind. 539, 151 NE 


94. Com. v. Certain Intoxicating 
Liquors, 13 Allen (Mass.) 52. 


95. Fornash v. Com., 201 Ky. 463, 
257 SW 24. 


96. Fornash v.,Com., supra. 


97. Wilson v. State, 106 Tex. Cr. 
75, 290 SW 1103. 


98. Wilson v. State, supra. 
99° Ray v. Un S:, 0) BY (2d), 359° 


1. Peo. v. Casadonte, 235 Mich. 198, 
646, 209 NW 74; Peo. v. Keur, 234 
Mich, 621, 208 NW 674; Peo. v. Felt- 
ner, 284 Mich. 209, 207 NW 801. 


[a] Affidavit held sufficient to al- 
lege date.—‘‘Deponent has seen whis- 
ky purchased on the premises, depo- 
nent has seen whisky on the premises, 
deponent has seen intoxicated persons 
on the premises, May 8, 1925.” This 
tailpiece is held good, with the in- 
timation that more care should be 
taken in preparing affidavits. Peo. v. 
Keur, 234 Mich. 621, 622, 208 NW 674. 


2. Hendricks v. State, 144 Miss. 87, 
109 S 268. 


[a] Reason for rule.—The search 
warrant was itself a judicial deter- 
mination that it was founded upon a 
proper affidavit, hence there was no 


necessity to amend the affidavit to 


show that the search warrant had 
been legally issued. Hendricks v. 
State, 144 Miss. 87, 109 S 263. 


3. Sykes v. State, 157 Miss. 600, 
PISS aloo. 


[a] Thus, where the affidavit was 
dated July 1, 1929, and the search 
warrant issued thereon dated August 
1, 1929, and was executed August 2, 
1929, the evidence showing without 
dispute that the affidavit was errone- 
ously dated July 1 instead of August 
1, and that the warrant was issued on 
the same day the defect was amend- 
able and did not affect the validity of 
the search warrant. Sykes v. State, 
157 Miss. 600, 128 S 753. , 


4 State v. Kanellos, 124 S. C. 514, 
117 SE 640. 


5. Anderson vy. Com., 207 Ky. 640, 
269 SW 748. 


[a]. Such course is not in effect 
amendment of search warrant after 
its execution, the warrant is not 
changed, and it is not improper to 
permit the officer who issued it to 
show its true date. Anderson v. Com., 
207 Ky. 640, 269 SW 748. 


Amendment and alteration of 
search warrant see infra § 155. 


6. Meno v. State, 197 Ind. 16, 164 
NE 93; Johnson v. State, (Okl. Cr.) 
279 P 366 (holding it a mere irregu- 
larity). 


[a] Provision of statute that the 
order “must be in substantially the 
following form,” and in the body of 
the form in parentheses are these 
words “Naming every person whose 
affidavit has been taken” is directory 


For later cases, developments an'd changes in the law see Annotations, same title and section number, 


§§ 116-119] 


in a copy of the affidavit, upon which the warrant 
issued, is not a defect that is fatal to the warrant,‘ 
yet under a statute requiring that every affidavit be 
subseribed by affiant and that the certificate of the 
officer or person before whom it is made must be 
written separately following the signature of affi- 
ant, an affidavit not signed by affiant is void’ even 
though the issuing officer’s certificate recites that it 
was subscribed and sworn to before him;? 
where a deceased affiant did not sign the affidavit, 
there being nothing to show that he read it or that it 
was read to him, there was no affidavit at all, and a 
search warrant based upon the alleged affidavit was 
The location of the signature below the 
jurat of the officer will not necessarily vitiate the 


a nullity.?° 


warrant issued thereon.!1 


[§ 117] (4) Jurat. 


and not mandatory. Johnson vy. State, 
(Okl. Cr.) 279 P 366. 


7. Meno v. State, 197 Ind. 16, 148 
NE 420. 


8. Wolford v. Com.,.215 Ky. 523, 
284 SW 1116. 


9. Wolford v. Com., supra. 


LODE Statesv. .DuerPre, 134 S.C. 268, 
131 SE 419. 


fa] Search warrant, issued by 
magistrate between midnight and one 
o’clock in morning, with nothing to 
show that officer seeking warrant read 
or signed affidavit or knew what was 
in it, is a nullity. State v. Du Pre, 
134 S. C. 268, 131 SE 419. 


11. Holmes vy. State, 104 Tex. Cr. 
42, 282 SW 585. 


12. See statutory provisions. 


13. Blackburn v. Com., 202 Ky. 751, 
261 SW 277 [cit C. J.J]. See also Affi- 
davits §§ 98, 99. 


14. Atwood v. State, 146 Miss. 662, 
111 S 865, 51 ALR 836. 


Necessity of application under oath 
or affirmation see supra § 111. 


15. Stapert v. State, 195 Ind. 338, 
143 NE 587. 


16. Probable cause for search of 
vehicle without warrant see supra § 
87. 


17. See constitutional. and statu- 
tory provisions. 


18. U. S.—Steele v. U. S., 267 U.S. 
498, 45 SCt 414, 69 L. ed. 757; In re 
Jackson, 96 U..S. 727, 24 L. ed. 877; 
Ray v..U. S310 FL. (2d). 359; Staker 
Vem iss. Dee (2d) oie In re-No Lok 
Front St., (20) 2382-US Si v. 
Carlson, 292 Fed. 463; U. S. v. Lai 
Chew, 289 Fed. 652; U.S. v. Innelli, 
286 Fed. 731; U.S. v. Borkowski, 268 
Fed. 408; U. S. v. Maresca, 266 Fed. 
713; In re Rosenwasser, 254 Fed. 171; 
Veeder v. U. S., 252 Fed. 414, 164 CCA 
338.[certiorari den 246 U.S. 675 mem, 
38 SCt 428 mem, 62 L. ed. 933 mem]. 


Ala.—Coleman vy. State, 7 Ala. A. 
424, 61 S 20. 


Alaska.—U. S. v. Schreck, 6 Alaska |’ 


412; U.S. v. Sharp, 6 Alaska 408. 


D. C.—Shields v. U. S., 58 App. 215, 
26 F. (2d) 993 [certiorari den 278 U. 
S. 633, 49 SCt 31, 73 L. ed. 550]. 


Fla.—Haile v. Gardner, 82 Fla. 335, 
91 S 376. 


Ga.—Smoot vy. State, 160 Ga. 744, 
128 SE 909, 41 ALR 1533. 


- Ida.—State v. Arregui, 44 Ida. 43, 
254 P 788, 52 ALR 463. 


Where the jurat is not made 
a part of the affidavit by statute!? the mere failure 
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the oath.14 
and 


[§ 118] (5) Seal. 
a search warrant may issue upon an affidavit not 
bearing the official seal of the officer issuing it, the 
seal is, of course, unnecessary to a valid issuance.?® 


[§ 119] e. Showing of Probable Cause for Issu- 
ance!®—(1) Necessity and Nature of Showing. The 
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of an officer issuing a search warrant to affix the sig- 
nature to a jurat does not invalidate the affidavit.!* 
There is a taking of the necessary “oath” where af- 
fiant, in the presence of the justice, signs the affida- 
vit, the justice thereupon affixing his jurat thereto 
and issuing the warrant in proper form, each doing 
what he considers proper for the administration of 


Where a statute provides that 


constitutional and statutory provisions of the vari- 
ous jurisdictions requiring a showing of probable 


Ill.—Peo. v. Elias, 316 Ill. 376, 147 
NE 472; White v. Wagar, 185 Ill. 
195, 57 NE 26, 50 LRA 60 [aff 83 Ill. 
A. 592]; Lippman v. Peo., 175 Ill. 101, 
51 NE 872. 


Iowa.—State v. 
615, 220 NW 59. 


Ky.—Elliott v. Com., 216 Ky. 270, 
287 SW 726; Claunch v. Com., 215 Ky. 
700, 286 SW 1052; Vick v. Com., 204 
Ky. 513, 264 SW 1079; Maynard v. 
Com., 201 Ky. 598, 257 SW 1024; Pos- 
ton—v- Con. -cOU Ky. L8i%,.200) SW Zoi; 
Dukes v. Com., 196 Ky. 60, 244 SW 74; 
Colley v. Com., 195 Ky. 706, 243 SW 
913. 


Mass.—Com. v. Dana, 2 Metce. 329. 
Minn.—Cole v. Curtis, 16 Minn. 182. 


Miss.—Loeb v. State, 133 Miss. 883, 
98 S 449. 


Mo.—State v. Tunnell, 302 Mo. 438, 
259 SW 128; State v. Hall, (A.) 265 
SW 843. 


Mont.—State v. Madison County 
Fifth Judicial Dist. Ct., 71 Mont. 125, 
222% P5716. 


Okl.—Taylor v. State, (Cr.) 279 P 
361; James v. State, (Cr.) 277 P 682; 
Vice v. State, 36 Okl. Cr: 18, 251 P 
509; Williams v. State, 37 Okl. Cr. 
323, 258 P 357; Wingfield v: State, 
33 Okl. Cr. 342, 244 P 53; Howell v. 
State—33) Okl}_ Or, °292,, .243- P9975 
Wiese v. State, 32 Okl. Cr. 2038, 240 P 
1075; Gore v. State, 24 Okl. Cr. 394, 
218 P 545. 


Or.—State v. McDaniel, 115 Or. 187, 
231 P 965, 237 P 373; State v. Quar- 
tier; 114 Or. 657, 236 P 746; Nally 
v. Richmond, 105 Or. 462, 209 P 871. 


Pa.—Com. v. Schwartz, 82 Pa. Su- 
per. 369. 


R. I.—Humes v. Taber, 1 R. I. 464. 
Ss. c.—State v. Wimbush, 9 S. C. 309. 


Tex.—Logan v. State, 108 Tex. Cr. 
125, 296 SW 315, 299 SW 264; Chapin 
Viustatowi0d Lex Cr, 407; 296) eS Wi 
1095, 


Via. — Path ve Come dos. Vide Gan dad 
SE 154. 


Wis.—State v. Blumenstein, 186 
Wis. 428, 202 NW 684; Vejih v. State, 
185 Wis. 21, 200 NW. 659. 


Wyo.—Wiggin v. State, 
480, 206 P 3738. 

[a] Search warrant not based on 
probable cause is nullity.—Wingsfield 
vy. State, 33 Okl. Cr. 342, 244 P 53. 


[b] Legislature cannot dispense 
with requirements of Bill of Rights 
that search warrant shall not issue 


Friend, 206 Iowa 


28 Wyo. 


cause therefor before a search warrant can be is- 
sued,1* are mandatory and must be complied with.1® 


without probable cause; and it can- 
not make that probable cause which 
is not such. Dupree v. State, 102 
Tex. 455, 119 SW 301 [answering 
cert questions 48 Tex. Civ. A. 272, 
107 SW 926, and conformed to (Civ. 
A.) 120 SW 1199]. 


{c] There must be showing of 
probable cause under any federal 
statute under which the search war- 
rant is applied for in order to con- 
form to the Fourth Amendment. U. 
S. v. Lai Chew, 298 Fed. 652. 


[d] Searches in general may not 
be made except upon search warrant 


issued upon showing of probable 
eter Uns iv. (Di Corvoyi37e Bao) 
[e] Search “unreasonable” when 


based on a warrant issued without 
probable cause. State v. Lock, 302 
Mo. 400, 259 SW 116. 


[f] Probable violation of law 
must be indicated on a due showing 
under oath before a warrant author- 
izing a search may issue. Haile v. 
Gardner, 82 Fla. 335, 91 S 376. 


[g] Probable cause held suffi- 
ciently shown.—(1) An affidavit for 
a search warrant, stating certain 
property had been stolen from road 
camp and that defendant was there, 
shortly before theft, examining such 
property, will justify the issuance of 
a warrant as the facts presented con- 
stitute probable cause. Claunch v. 
Com., 215. Ky. 700, 286. SW 10528 52) 
Affidavit for search of defendant’s 
home for violations of’ an antidrug 
act stating the number of sales made, 
and the place and character of pack- 
ages from which they were made 
constitutes probable cause justifying 
the issuance of the search warrant. 
Raye ive UseS. 10) eR Cid) s505. 9h Go) 
stating that affiant wit- 
nessed taking of letter containing 
documents secured from government 
files by one not entitled thereto fur- 
nished sufficient basis for search 
warrant. Shields v. U. S., 58 App. 
215, 26 F. (2d) 993 [certiorari den 
(Ue S:) 495 SCte 31]: 


[h] Probable cause held not suffi- 
ciently shown.—(1) An affidavit and 
deposition for search warrants to 
examine books, memoranda, ete. to 
discover a conspiracy between pack- 
ing companies for the hoarding of 
food and other commodities is in- 
sufficient to show probable cause, au- 
thorizing issuance of the warrant as 
no grounds, other than affiant’s no- 
tion, are set out. Veeder v. U. S., 
252 Fed, 414, 164 CCA 338 [certio- 
rari den 246 U. S. 675, 38 SCt 428, 
62 L. ed. 933). (2) Affidavit of nar- 
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However, it is held that this constitutional inhibition 
does not command the legislature to establish a defi- 
nition or formula for determining what shall con- 
stitute probable cause; it merely forbids it from au- 
thorizing the issuance of search warrants without 


probable cause.?® 


In determining what is probable cause?° it has 
been said that the historical requisites of “probable 
The term “probable 
cause” is exceedingly difficult to define in this con- 
nection with any degree of precision;”” indeed, no 
definition of it which would justify the issuance of 
a search warrant can be formulated which would 
cover every state of facts which might arise.2* Nev- 
ertheless the term in this connection has been defined 
as the existence of such facts and circumstances as 
would excite an honest belief in a reasonable mind, 


cause” must be considered.?! 


cotic agent as to seeing drug addicts 
going to or from premises is insuffi- 
‘cient to constitute probable cause for 
search warrant. Baumboy v. U. &S., 
24 FB. (2d) 512. 


[i] Officer’s observations may in- 
duce sufficient cause.—The observa- 
tions of an officer, as by the exer- 
cise of his sense of smell, interpreted 
in the light of common knowledge, 
reasonably inducing the suspicion of 
guilt of crime, may well justify the 
issuance of a search warrant. 

S v. Gaitan, 4°F. (2d) 848. 


19. State v. Norris, 161 La. 988, 
109 S 787 [foll State v. Norris, 161 
La. 995, 109 S 789]. 


{(a] Statute is not invalid in not 
defining “probable cause,” since the 
constitutional guaranty merely pro- 
hibits the issuance of search war- 
rants without probable cause. State 
vy. Norris, 161 La. 988, 109 S 787. 


20. Determination of existence see 
infra §§ 125-127. 


21. See cases infra this note. 


[a] History of subject. and what 
has been regarded as probable cause 
must be considered in determining 
what is probable cause. Dupree v. 
State, 102 Tex. 455, 119 SW 301 [an- 
Swering cert questions 48 Tex. Civ. 
A. 272, 107 SW 926, and conformed 
to (Civ. A.) 120 SW 1199]. 


[b] Meaning when constitution 
was drafted governs construction.— 
Statutes contemplate application for 
search warrant in accord with req- 
uisites of probable cause when con- 
stitution was written and statutes 
enacted. Chapin v.' State, 107 Tex. 
Cr. 477, 296 SW 1095. 


22. State v. Gardner, 74 Mont. 377, 
DAOME A984: 


23. State v. Madison County Fifth 
Judicial Dist. Ct., 71 Mont. 125, 227 
P 576. 


24. State v. Lock, 302 Mo. 400, 
959 Sw 116, 120 [cit Webster D.]; 
Glodowski v. State, 196 Wis. 265, 220 
NW 227, 229; State v. Baltes, 183 
Wis. 545, 198 NW 282, 284. 


[a] Other definitions.—(1) ‘A be- 
lief in the charge or facts alleged, 
based on sufficient circumstances to 
reasonably induce such belief in a 
person of ordinary prudence in the 
Same situation.” State v. Hall, 312 
Mo. 425, 279 SW 102, 106. (2) “A 
reasonable ground of suspicion, sup- 
ported by circumstances sufficiently 
strong in themselves to warrant a 
cautious man in the belief, that the 
person accused is guilty of the of- 
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[§ 119 


acting on all the facts and circumstances within the 
knowledge of the magistrate, that the charge made 
by the applicant for the warrant is true.** 
is seen that the term as applied to the issuance of 
search warrants conveyed the same meaning as it 


Thus it 


does when used in connection with cases of malicious 


prosecution.?°® 


positive cause, 


fence with which he is charged.” 
Munns v. Dupont, 3 Wash. C. C. 31, 
37 [quot Landa v. Obert, 45 Tex. 
539, 544 (quot Chapin v. State, (Tex. 
Cr.) 296 SW 1095, 1097)]. To same 
effect Jackson v. Com., 214 Ky. 166, 
282 SW 1058, 1059; Lane v. Pennsyl- 
Vania: RVG CoG TS aN ey as 20 ee OAL 
1016; Colley v. Com., 195 Ky. 706, 
243 SW 913; Logan v. State, 108 Tex. 
Cr. 125, 296 SW. 315, 299 SW~264. 
(3) “Knowledge of facts, actual or 
apparent, strong enough to justify 
a reasonable man in the belief that 
he has lawful ground for prosecut- 
ing the defendant in the manner com- 
plained of.” Webster New Int. D. 
[quot State v. Gardner, 74 Mont. 377, 


240 P 984, 985]. (4) “Such a state 
of facts in the mind of the pros- 
ecutor as would lead a man of or- 


dinary caution and prudence to be- 
lieve or entertain an honest and 
strong suspicion that the person ar- 
rested is guilty.” State v. Baltes, 
183 Wis. 545, 198 NW 282, 284. (5) 
“That which affords a reasonable 
ground of suspicion Supported by cir- 
cumstances sufficiently strong with- 
in themselves to warrant a cautious 
person in the belief that the person 


accused is guilty of the offense of 
which he is charged,’ and credible 
information received from others 


might well be enough to induce such 
action. , Goode v. Com., 199 Ky. 755, 
252. SW 105, 106. .(6)° “The state- 
ment of any facts or circumstances 
in an affidavit, which would be rea- 
sonably calculated to induce in the 
mind of a reasonable person the be- 
lief that the accused is guilty of a 
public offense charged against him, 
will suffice to warrant the officer in 
issuing the search warrant, because 
it affords probable cause; but any- 
thing less than this will not do so.” 
Colley v. Com., 195 Ky. 706, 243 -SWw 
$13. 914 [cite Bouvier Si.) Dol. Bho 
same effect Poston v. Com., 201 Ky. 
187, 256 SW 25, 26. (7) Further def- 
initions see Loeb v. State, 133 Miss. 


883, 98 S 449; State v. Mullen, 63 
Mont, 50, 207 P 634. 
[b] “Cause” and “reasonable 


cause” required by a statute provid- 
ing for the issuance of search war- 
rants mean the “probable cause” re- 
quired therefor by the constitution, 
for a statute cannot require less 
ground than does the constitution. 
State v. Baltes, 183 Wis. 545, 198 NW 
282. 


[c] Definitions go no further than 
to hold that the belief necessary to 
constitute probable cause must be 
founded on _ circumstances which 
make that belief reasonable. State 


The test of probable cause for is- 
suance is said to be that “if the facts and circum- 
stances before the officer are such as to warrant a 
man of prudence and caution in believing that the 
offense has been committed, it is sufficient.”?° 
it is obvious that the term does not mean “actual and 


27 


Thus 


nor does it import absolute cer- 


tainty,?* for the determination of the existence of 
probable cause is not concerned with the question of 
_whether or not the offense charged has in fact been 
committed?® but only whether or not affiant has rea- 
sonable grounds so to believe.®° 


It is not enough 


v. Madison County Fifth Judicial 
Dist..Ct:, Til Mont. 125.422 7ePs bios 


[d] Term refers to degree of 
proof necessary to produce convic- 
tion in mind of officer issuing war- 
rant that ultimate fact sought to be 
discovered exists. Elliott v. Com., 
216 Ky. 270, 287 SW 726. 


[e] Clear distinction exists be- 
tween probable cause for issuance of 
warrant and probable cause for an 
arrest without a warrant. State v. 


Williams, (Mo.) 14 SW (2d) 434. 
25. Goode v. Com., 199 Ky. 755, 
252 SW 105. 


“Probable cause” with relation to 
malicious prosecution see Malicious 
Prosecution § 31. 


26. Carroll v. U. S., 267 U. S. 132, 
45 SCt 280, 69 Ll. ed. 543) 39, ALR 
790 [quot State v. Roosevelt Coun- 
ty Twentieth Judicial Dist. Ct., 75 
Mont. 476, 244 P 280]; Feitler v. U. 
S., 34 F. (2d) 30 [certiorari granted 
sub nom. Danovitz v. U. S., (U. S.) 50 
SCt 69]. 


[a] Similar rule—An _ affidavit 
for a search warrant must contain 
a statement of facts or circumstances 
sufficient to induce in the mind of a 
reasonable person the belief that the 
accused has committed the offense 
charged against him, in order to show 
“probable cause,” within the consti- 
tutional guaranty prohibiting the is- 
suance of a search warrant except up- 


on oath. Poston v. Com., 201 Ky. 
187, 256 SW 25. 
[b] Probable cause for search 


cannot be tested by fixed rules, but 
only by finding whether facts war- 
ranted sensible, prudent, and cau- 
tious man in believing that law was 
being violated. In re Heckman, 35 
F. (2d) 209. 


27. Glodowski v. State, 196 Wis. 
265, 220 NW 227; State v. Baltes, 183 
Wis. 545, 198 NW 282. 


28. Com. v. Schwartz, 82 Pa. Su- 
per. 369. ‘ 


29. Dumbra v. U. S., 268 U. S. 435, 
45 SCt 546) 69) day edt 1032-7 @ sie 
Williams, 48 F. (2d) 184; State vy. 


Roosevelt County Twentieth Judicial > 


Dist. Ct., 75 Mont. 476, 244 P 280. 


30. Dumbra v. U. S., 268 U. S. 435, 
45 SCt 546, 69 L. ed..1032; U. S. v. 
Williams, 43 F. (2d) 184; State v. 


Roosevelt County Twentieth Judicial 
Dist. Ct.,°75 Mont. 476, 244 P 280; 
Lane v. Pennsylvania R. Co., 78 N. 
J. L. 672, 76 A 1016, 


[a] “We are concerned only with 
the question whether the affiant had 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 119-120] 


that facts subsequently shown would have sufficed to 
show probable cause,*! for it may exist even though 


the facts do not later justify it.?? 


[§ 120] (2) Mode and Manner of Showing. The 
mode and manner of stating the evidence from which 
the issuing officer may determine the existence of 
probable cause for issuance is regulated by the con- 
stitutional or statutory provisions of the various ju- 
risdictions.** Provisions requiring that the probable 
cause must be shown by -sworn statements in writ- 
ing,** are mandatory and must be complied with,?® 
and hence a search warrant issued on oral informa- 
tion is void;*® and moreover, where, as is the case in 
some of these jurisdictions, the statute requires the 
issuing officer to examine, on oath, affiant and any 
witnesses he may produce, in order to inquire into 
the truth of the affidavit offered,?* this provision is 
mandatory and must be complied with,** and such 


reasonable grounds at the time of his 
affidavit and the issuance of the war- 
rant for the belief that the law was 
being violated on the premises to be 
searched; and if the apparent facts 
set out in the affidavit are such that 
a reasonably discreet and prudent 
man would be led to believe that there 
was a commission of the offense 
charged, there is probable cause jus- 
tifying the issuance of a warrant.” 
Dumbra v. U. S., 268 U. S. 435, 441, 
45 SCt 546, 69 L. ed. 1032 [quot U. 
S. v. Williams, 43 F. (2d) 184, 186; 
State v. Roosevelt County Twentieth 
Judicial Dist. Ct., 75 Mont. 476, 244 
P 280, 282]. 


31; Staker v. U. S., 5 F. (2d) 312. 
32. U. S. v. Innelli, 286 Fed. 731. 
33. See statutory provisions. 

34. See statutory provisions. 

35. U. S.—Steele v. U. S., 267 U. 
S. 498, 45 SCt 414, 69 L. ed. 757; _U. 
S. v. Williams, 43 F. (2d) 184; Ru- 
pinski v. U. S., 4 F. (2d) 17; Loch- 


nane v. U. S., 2 F. (2d) 427. 


D. C.—U. S. v. Keleher, 55 App. 132, 
2 FE. (2d) 934. 


Ill.—Peo. v. Elias, 316 Ill. 376, 147 
NE 472; Peo. v. Prall, 314 Ill. 518, 
145 NE 610. 


Ky.—Mills v. Com., 195 Ky. 813, 243 
Sw 1022. 


Mont.—State v. Tesla, 69 Mont. 503, 
Papa a Baa DYE 


Okl.—Howell v. State, 33 Okl. 292, 
243089 9.7), 


Or.—Nally v. Richmond, 
462, 209 P 871. 


[a] Statute is mandatory that a 
search warrant cannot be issued ex- 
cept upon proper cause shown by af- 
fidavit. Nally v. Richmond, 105 Or. 
462, 209 P 871. 


[b] Affidavit or deposition.—Search 
‘warrants cannot be issued without 
the statutory affidavit or deposition, 
setting forth the facts tending to es- 
tablish the grounds of the applica- 
tion, or probable cause for believing 
that they exist. Rupinski v. U. &%., 
4 EF. (2d) 17; Liochnane vy. U. S., 2 
F. (2d) 427. 


[c] Espionage Act (USCA tit 18 § 
613) requires an affidavit; it provides 
that the “warrant cannot issue but 
upon probable cause supported by af- 
fidavit.” U.S. v. Williams, 43 F. (2d) 
184. 

[d] Wyoming constitution uses the 
word “affidavit” instead of the words 
“oath or affirmation” used in the fed- 
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officer is required to take their affidavits or deposi- 
tions in writing.°® 


In other jurisdictions the nec- 


essary probable cause may be shown either by affi- 


trate.*° 


issuance. *?2 


sufficient. 4+ 


eral Fourth Amendment; thus the 
provision iS somewhat stronger in 
that it requires the matter to be in 
written form. State v. Peterson, 27 
WiY0: 6135, 194 9P 342 "13> ATR 1284. 


fe] Testimony on which magis- 
trate acts in issuing search warrant 
must be reduced to writing, incorpo- 
rated in a formal complaint, and ver- 
ified by affidavit. Peo. v. Elias, 316 
Tll, 376, 147 NE 472; Peo. v. Prall, 
314 Ill. 518, 145 NE 610. 


36. Mills v. Com., 195 Ky. 8138, 243 
SW 1022. 


37. See statutory provisions. 


38. Steele v. U. S., 267 U. S. 498, 
45 S9Ct (414 N69 aveds Wats WU. aSiev. 
Maresca, 266 Fed. 713; U.S. v. Kele- 
her, 55 App-(D. C.) 132, 2 F. (2d) 934; 
State v. Tesla, 69 Mont. 503, 223 P 107. 


[a] Complaint aided by deposition. 
—A complaint isSued under a statute 
requiring a showing of probable cause 
before issuance is not insufficient for 
failing to give facts as to the time 
of the violation of law complained 
of where such facts are disclosed by 
the deposition of complainant taken 
under another statute providing that 
the officer, before issuing the search 
warrant, must examine complainant 
and any witnesses he may produce 
and take their depositions in writing 
and cause them to be subscribed by 
the parties making them, and another 
statute requiring such depositions to 
show facts tending to’ establish 
grounds for the application or prob- 
able cause for believing that they ex- 
ist. State v. Tesla, 69 Mont. 5038, 223 
PTO. 


39. Steele v. U. S., 267 U. S. 498, 
45, SCt 414,.69. li, ed. 757; Davis: v. 
ThaS5 asp eh. 220) 95%. 


[a] Where person does not appear. 
—Search warrant could not issue on 
statement or affidavit of person who 
failed to appear before commissioner. 
Davis v. U. S., 85 F. (2d) 957. 


Seeger v. State, (Ind.) 168 NE 
577; Gwinn vy. State, (Ind.) 166 NE 
769: Feast v. State, 200 Ind. 457, 164 
NE 314; Shepherd v. State, 200 Ind. 
405, 164 NE 276; Becker v. State, 200 
Ind. 397, 164 NE 27; Georgades v. 
State, 90 Ind. A. 503, 168 NE 192 [foll 
Georgades v. State, 90 Ind. A. 713, 
168 NE 194]; State v. Wall, 312 Mo. 
425, 279 SW 102. 

[a] Probable cause may be shown 
by sworn testimony or by positive 
allegations of fact in the affidavit. 
Gwinn v. State, (Ind.) 166 NE 769. 


[b] If affidavit does not state facts 
showing probable cause it becomes 


davit or by sworn oral testimony before the magis- 
In other jurisdictions the probable cause 
need not be shown in the information itself*! but 
may be shown in an affidavit attached or on sworn 
testimony taken before the magistrate prior to the 
In still other jurisdictions it is required 
that the magistrate, in his determination of probable 
cause, must have before him for examination the wit- 
ness who claims to have personal knowledge of the 
facts,*® the mere affidavit of such witness being in- 
Where the statute simply provides that 
probable cause for issuance can be shown only by 
the examination, under oath, of one or more wit- 
nesses,*° it is sufficient if the probable cause be 
shown by sworn oral statements, or from such state- 
ments when reduced to writing,*® the essential pre- 


the duty of the magistrate, before is- 
suing the search warrant, to hear tes- 
timony on the subject, and to deter- 
mine judicially, from the facts then 
so given in evidence, whether prob- 
able cause exists. Georgades v. State, 


90° Ind. A. 5038, 168 NE ‘192 [foll 
Georgades v. State, 90 Ind. 713, 
168 NE 194]. Determination of prob- 


able cause generally see infra § 125. 


[ec] Such testimony need not be 
reduced to writing, there being no 
statute or constitutional provision re- 
quiring that to be done. Georgades 
v. State, 90 Ind. A. 503, 168 NE 192 
[foll Georgades v. State, 90 Ind. 713, 
168 NE 194]. 


41. Burtch v. Zeuch, 200 Iowa 49, 
202 NW 542, 39 ALR 1349. 


42. State v. Friend, 206 Iowa 615, 
220 NW 59; Burtch v. Zeuch, 200 
Iowa 49, 202 NW 542, 39 ALR 1349. 


43. See statutory provisions. 


44. Peo. v. Fons, 223 Mich. 603,. 
194 NW 543. 
{a] Affidavit of third party on in- 


formation received from a witness: 
claiming to have personal knowledge 
is likewise insufficient. Peo, v. Fons,,. 
223 Mich. 603, 194 NW 543. 


[b] Law contemplates showing be-- 
fore magistrate, hence the affidavit 
must be taken in writing before the 
magistrate, who must examine the 
witness claiming to have personal 
knowledge of the facts, for the war- 
rant does not issue upon the mere fil- 
ing of the affidavit. Peo. v. Fons, 223: 
Mich. 603, 194 NW 543. 


45. See statutory provisions. 


46. Bergman vy. State, 189 Wis. 615, 
208 NW 470; State v. Blumenstein, 
186 Wis. 428, 202 NW 684 [overr Glo- 
dowski v. State, 196 Wis. 265, 220 
NW 227 in so far as it held that the. 
reviewing court may supplement the 
record made by the magistrate by 
taking oral proof that it was in fact 
offered before the warrant was is- 
sued]. 


[a] Protection of constitutional 
inhibition is guarded in each instance 
where the examination under oath is 
had either by the showing of probable 
cause by the sworn oral statements 
of the applicant or witnesses or from 


such statements when reduced to 
writing. State v. Blumenstein, 186 
Wis. 428, 202 NW 684. 

[b] Practical standard for the 


proper procedure is set down in State 
v. Baltes, 183. Wis. 545, 198 NW 282, 
in which it is suggested that the 
sworn testimony be reduced to writ- 
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requisite under such statute being the taking of 
sworn testimony from the applicant or any of his 


witnesses.*? 


[§ 121] (8) Rule That Complaint on Information 
Under the rule ap- 
plied in several jurisdictions affidavits or verified 
complaints are sufficient to support valid search war- 
rants although they are made wholly on the informa- 
tion and belief of affiant,*® and statutes so providing 
have been held to be not unconstitutional.*® 
formation and belief must, of course, be possessed 
by affiant at the time of the making of the affidavit.°° 
Among other similar statutes held not unconstitu- 
tional’! are statutes permitting an affidavit to be 


and Belief Alone Will Suftice. 
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tutional.®? 


(a) In General. 


The in- 


made on the belief of affiant ‘and on such other ad- 


ing, the advisability of this requires 
no comment but it is not.necessary 
that it be done. State v. Blumenstein, 
186 Wis. 428, 202 NW 684. 


[ec] May be oral and unsubscribed. 
—Testimony in proceedings for a 
search warrant need not be reduced 
to writing, and sworn statements need 
not be subscribed. Bergman v. State, 
189 Wis. 615, 208 NW 470. 


47. State v. Baltes, 183 Wis. 545, 
198 NW 282. 


[a] Oath merely to final complaint 
is not enough.——State v. Baltes, 183 
Wis. 545, 198 NW 282. 


48. Ala.—-Salley v. State, 9 Ala. A. 
82, 64 S 185 (affidavit closely follow- 
ing Acts (1909) p 63 § 22 subd 6a, 
describing affidavit for seizure of in- 
toxicating liquors). 


Conn.—Lowery v. Gridley, 30 Conn. 
450. 


Mass.—Com. vy. Certain Intoxicat- 
ing Liquors, 13 Allen 52. 


Miss.—Sellers v. Lofton, 149 Miss. 
849, 116 S 104; Winters v. State, 142 
Miss. 71, 107 S 281; Moore v. State, 
TS MAIsss UG. 03 0S: 43325 squoebe Vv. 
State, 133 Miss. 883, 98 S 449. 


Nebr.—Watson v. State, 109 Nebr. 
43, 189 NW 620 (declaring that this 
court is not committed to the rule 
obtaining in the federal and other 
jurisdictions that a complaint or in- 
formation verified upon information 
and belief is void). 


Oh.—Cochran v. 
541, 138 NE 54, 


Wash.—State v. 
289, 163 P 772. 


a , ate v. Zink, 102 W. Va. 
619, 135 SE 905; State v. Montgomery, 
94 W. Va. 153, 117 SH). 870" State: v. 
Kees, 92 W. Va. 277, 114 SE 617, 27 
ALR 681, 


[a] At common law the _ usual 
complaint upon which a search war- 
rant was issued at that time was 
that affant had probable cause to 
suspect and did suspect that an of- 
fense was being committed upon par- 
ticular premises under the control of 
particular parties. State _v. Kees, 92 
Wave ei 114°SH 617,°27 ALR) 6s 
licits 2ebaleuP.ie. 150). 


[b] In Maine under Rev. St. c 27 
§ 40 complaint need not allege that 
complainant ‘has probable cause to 
suspect and does suspect” it being 
sufficient to allege that he does in fact 
believe that intoxicating liquors are 


State, 105 Oh. St. 


Gordon, 95 Wash. 


kept. State v. Welch, 79 Me. 99, 8 
A 348. 
[c] Allegation that “affiant be- 


lieves and has good cause to believe,” 
ete., employs the exact language of 


the statute and is sufficient, notwith- 
standing it does not set forth facts 
justifying the _ belief. Cochran v. 
State, 105. Oh. St. 541, 1388 NE 54, 


[d] Complainant is not understood 
as making oath that facts alleged are 
within his personal knowledge; he 
could searcely in any instance take 
such an oath. The meaning of the 
complaint is that he has officially 
made an investigation and has reason 
to believe that the allegations are 


true. Lowery v. Gridley, 30 Conn. 
450. 
[e] Afflant need not have personal 


knowledge of the facts showing prob- 
able cause, but the affidavit may be 
made on information and belief. Loeb 
v. State, 133 Miss. 883, 98 S 449, 


[f] If complaint shows that com- 
plainant has information that the of- 
fense is being committed, and that he 
has cause to believe and does believe 
that the offense is being cammitted 
and makes oath thereto, it will con- 
stitute sufficient probable cause, and 
the warrant issued thereon is not void 
for that reason. State v. Montgom- 
ery, 94 W. Va. 153, 117 SE 870. 


[g] Alternative cath.—A recital in 
the affidavit contained in the com- 
plaint that complainant does have 
reason to believe and does believe that 
intoxicating liquors have been .sold 
in a certain house by the occupant ‘or 
with the consent and permission of 
the occupant” in violation of law is 
sufficient, although in the alternative, 
under a statute which provides that 
a search warrant may issue upon a 
complaint by two persons “that they 
have reason to believe and do believe” 
that intoxicating liquors are kept in 
certain places for sale. Com. v. Cer- 
tain Intoxicating, Liquors, 13 Allen 
(Mass.) 52. 


[h] Informer must not only have 
reason to suspect, and actually sus- 
pect, that an offense is being com- 
mitted; he must believe and have 
reason to believe that such offense is 
being committed before the warrant 
may be issued. State v. Kees, 92 W. 
Va. 277, 114 SH 617, 27 ALR 681. 


49. See cases infra this note, 
[a] Belief of credible person.—L. 
(1908) ec 115 (Hemingway Code § 


2088), which authorizes the issuance 
of a search warrant for liquors kept 
in violation of the law, on the affi- 
davit of any credible person that he 
has reason to believe and does believe 
that any intoxicating liquors are be- 
ing kept or offered for sale, does not 
violate Const. § 28, which prohibits 
the issuance of a warrant without 
probable cause. Bufkin v. State, 134 
Miss. 1, 98 S 452; Loeb v. State, 133 
Miss. 883, 98 S 449. 


ditional evidence as the court may require 
out a prima facie case” are held not to be unconsti- 
A complaint has been held insufficient 
where it used the words “has cause to suspect and 
does suspect” instead of the term “believes” which 
is required by the statute.°? 


[§ 122] (4) Rule Requiring Facts To Be Stated— 


[§§ 120-122 


to make 


Contrary to the rule above stated 


as obtaining in some jurisdictions,’* it seems to be 
more generally held that the sworn application for 
a search warrant, in whatever mode required,®® must, 
in order to show the required probable cause,°* show 
facts upon which such probable cause can be predi- 
cated®? or facts which tend to establish the grounds 


[b] Belief and good cause there- 
for.—A statute for the issuance of 
search warrants providing in part 
that the affidavit shall allege that 
“affiant believes, and has good cause 
to believe, that such things are there 
concealed’’ does not violate the consti- 
tutional guaranty. Rosanski v. State, 
106 Oh. St. 442, 140 NE 370. 


50. eee v. Lofton, 149 Miss, "849, 
116 S 10 
51. bere v. State, 142 Miss. 71, 


107 S 281 (L. [1924] ¢ 244 § 1, pro- 
viding for issuance of warrant ‘“‘upon 
the affidavit of any credible person 
that he has reason to believe and does 
believe,” etc.); Watson v. State, 109 
Nebr.) 43, 185 INIW. 620 Gee prone 
178 § 41, as amended by L. [1919] c 
109, providing for issuance of search 
warrants for searches of premises for 
intoxicating liquors); Cochran vy. 
State, 105 Oh. St. 541, 188 NE 54 (Gen. 
Code § 13483, describing affidavits 
peage th for issuance of search war- 
rant). 


52. See infra this note, 
[a] Act for suppression of “blind 
tigers.”—‘‘The provision } that 


any place suspected of being a blind 
tiger shall be searched . [un- 
der a warrant] issued on an affidavit 
that the affiant believes the place to 
be a blind tiger and on such addition- 
al evidence as the court may require 
to make out a prima facie case” is 
not violative of the constitutional 
guaranty. State v. Doremus, 137 La. 
266, 68 S 605 (Act [1914] No. 146 § 
3). To same effect Shreveport v. 
Nejin, 140 La. 785, 73 S 996. 


53. Humes v. Taber, 1 R. I. 464, 
(holding the words not to mean the 
same thing). 


54 See supra § 121. 


55. Affidavit, verified petition, oral 
proof, etc., as manner of showing 
probable cause see supra § 120. 


56. Necessity of probable cause 
for valid issuance see supra § 119. 


57. U. S.—Steele v. U. S., 267 U. 
S. 498, 45 SCt 414, 69 L. ed. "157: 1B% 
S. v. Williams, 43 oon (2a) 184; U. S. 
v. A Certain ‘Distillery, 24 F. (2a) 
557; Kasprowicz v. 'U. S., 20 F. (2d) 
506; In re No. 191 Front St; booms 
(2a) 282; Rupinski v. U. S., 4 F, (2d) 
mazes Lochnane v. U. S., 2 B. (2d)" 4275 
U. S. v. Carlson, 292 Fed. 463; Queck 
v. Hawker, 282 Red. 942 [rev on other 
grounds 1 F. (2d) 77 (certiorari den 
266 U. S. 621 mem, 45 SCt 99 mem, 
69 L. ed. 472 mem)]; U. S. v. Kelih, 
272 Fed. 484; yee re Rosenwasser, 254 
Fed. 171; U.S. Premises in Butte, 
Mont., 246 Fed. 185, 


eee re S. v. Schreck, 6 Alaska 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§ 122] 


for the application®® in order that therefrom the is- 
suing officer may make a judicial determination of the 
sufficiency of the grounds;°® and hence a search war- 
rant issued upon an affidavit not stating facts upon 
which probable cause could be found is void.®° 
the facts set out must exist at the time the showing 
is made for the warrant,®! and they must, of course, 
be true at the time they are sworn 


Ga.—Smoot v. State, 160 Ga. 744, 
128 SE 909, 41 LRA 1533. 


Ida.—State v. Arregui, 44 Ida. 43, 
254 P 788, 52 ALR 4638. 


Ill.—Peo. -v. Elias, 316 Ill. 376, 147 
NE 472; Peo. v. Prall, 314 Ill. 518, 
145 NE 610 


Iowa.—State v. Friend, 
615, 220 NW 59. 


Ky.—Elliott v. Com., 
287 SW 726; Riddle v. Com., 216 Ky. 
220, 287 SW 704; Jackson v. Com., 
214 Ky. 166, 282. SW 1058 [foll 214 
Key. 170,. 28:2 SW. 105915) Vick v. Com., 
204 Ky. 513, 264 SW 1079; Abraham 
v. Com., 202 Ky. 491, 260 SW 18; May- 
nands voCom., 201 Kye 5935 257) SW 
1024; Goode v. Com., 199 Ky. 755, 252 
SivieL0ds5 DRaylorem, Com. 198 Kye 728; 
249 SW 1035; Dukes v. Com., 196 
Ky. 60, 244 SW 74; Colley v. Com., 
195 Ky. 706, 243 SW 913. 


Mich.—Peo. v. Hertz, 223 Mich. 170, 
193 NW 781; Peo. v. Effelberg, 220 
Mich. 528, 190 NW 727. 


Mo.—State v. Hall, 
843. 


Mont.—State v. Roosevelt County 
Twentieth Judicial Dist. Co., 75 Mont. 
475, 244 P 280; State v. Missoula 
County Fourth Judicial Dist. Ct., 70 
Mont. 202, 224 P 866. 


N. Y.—Huff v. Mahar, 136 App. Div. 
297, 120 NYS 1070. 


N. D.—State v. Patterson, 13 N. D. 
7099) NW 6%, 


Okl.—Hayes v. State, 41 Okl. Cr. 
302, 274 P 41; Vice v. State, 36 Okl. 
Cr: 18, 25! P2323; Williams’ va State, 
3 Ok, Cr: 323, 258 P- 356; Howell 
Va oLaAtemoomOK Or. . 292 0243) PL 9K; 
Wiese v. State, 32 Okl. Cr. 203, 240 
P 1075; Reutlinger v. State, 29 Okl. 
Cr. 290, 234 P 224; Gore v. State, 24 
Okl. Cr. 394, 218 P 545. 


Or.—State v. Quartier, 114 Or. 657, 
236 P 746. 

Pa.—Com. v. Dabbiero, 89 Pa. Su- 
per. 435. 


Tenn.—Jackson v. State, 153 Tenn. 
431, 284 SW 356. 


206 Iowa 


216 Ky. 270, 


(A.) 265 SW 


Tex.—Standard v. State, 113 Tex. 
Cr. 600, 21 SW (2d). 1066. 
Va.—Dellastatious v. Boyce, 152 


Va. 368, 147 SE 267. 


Wis.—Glodowski v. State, 196 Wis. 
265, 220 NW 227, 


Wyo.—State v. Peterson, 27 Wyo. 
185, 194 P 635, 13 ALR 1284, 


See also infra note 77. 


fa] Facts which tend to establish 
necessary legal conclusions as to the 
offense committed. In re Tri-State 
Coal, etc., Co., 253 Fed. 605; Veeder 
SiH, LOSS, Ibs "252 Fed. 414, 164 CCA 338 
[certiorari den 246 'U. ise OH, eh SO 
428, 62 L. ed. 933]. 


[b] Facts justifying issuance of 


search warrant must be shown by the 
affidavit. Staker v. U. S., 5 F. (2d) 
312. 


[ec] Affiant’s statement of exist- 
ence of probable cause, without stat- 
ing facts showing probable cause, is 


[56 C. J.—77] 


SEARCHES AND SEIZURES 


substance. ®* 
Too, 


to.°? While an 


insufficient. Jackson v. Com., 214 Ky. 
166, 282 SW 1058. 


[dad] Proper showing in affidavit.— 
An affidavit setting out facts showing 
probable cause for a belief that the 
law has been violated by accused, 
and facts showing probable cause for 
believing that accused is in posses- 
sion of the instruments used in its 
violation or of the products of the 
violation; is: sufficient in every case 
and is the safe way to make an af- 
fidavit. Baker v. State, 28 Okl. Cr. 
408, 231 P 320. 


oSan Rupinski ve Ul S74. c2d). 17: 
Lochnane v. U. S., 2 F. (2d) 427. 


[a] Rule stated.—Under the Fourth 
Amendment a search warrant should 
not be issued, unless the judge has 
been furnished with facts under oath 
which, when the law is properly ap- 
plied to them, tend to establish the 
necessary legal conclusions, or facts 
which, when the law is properly ap- 
plied to them, tend to establish prob- 
able cause for belief that the legal 
conclusion 1s right. U.cis.. vaud<elih; 
272 Fed. 484. 


[b] Facts tending to establish 
grounds of application or probable 
cause for believing that they exist 
must be set forth in the affidavit or 
deposition. Steele v. U. S., 267 U.S. 
498, 45 SCt 414, 69 L. ed.. 757. 


59. Determination of existence of 
probable cause see infra §§ 125-127. 


60. Pezzerossi v.- Ome clei 
240, 282 SW 1097; Neal v. Com., 203 
Ky. 353, 262 SW 287. 


[a] Affidavit for search warrant is 
fatally defective, and warrant based 
thereon is invalid if it does not state 
facts or circumstances upon which 
officer issuing warrant could have de- 
termined for himself whether prob- 
able cause existed. Neal v. Com., 203 
Ky. 3538, 262 SW 287. 


[b] Facts sufficient to justify is- 
suance of the search warrant must 
be shown in the affidavit. State v. 
Roosevelt County Twentieth Judicial 
Dist. Ct., 75 Mont. 476, 244 P 280. 


61. Peo. vy. Thompson, 238 Mich. 
171, 2183 NW 159; Peo. v. Chippewa 
Cir. Judge, 226 Mich, 326, 197 NW 
539. 


62. Atlanta Enterprises v. Craw- 
ford, 22 F. (2d) 834 (holding the pro- 
curer of a warrant cannot take advan- 
tage of an allegation that was known 
not to be true when made). 


63. In re Rosenwasser, 
Uy fabs 


[a] For seizure of documents.—An 
affidavit for a search warrant need 
not set forth the entire details for 
exactly passing upon the materiality 
of every document which the search 
warrant might properly produce, but 
general allegations showing materi- 
ality to the issue are sufficient. In 
re Rosenwasser, 254 Fed. 171. 


64. Keith v. 'U. S., 11 F. (2d) 983. 


Form of application generally see 
supra § 114. 


acre Com, v. Dabbiero, 89 Pa. Super. 
435. 


254 Fed. 


affidavit need not set out all factual details,** 
it does recite in detail facts tending to establish 
probable cause it may still be sufficient in form and 
Needless to say, the practice of an 
applicant for a warrant in swearing to a blank form, 
the statements of which are not in accordance with 
the facts, is bad,°® and it is abundantly clear that 
mere conclusions,®°® or beliefs,°’? will not suffice. 
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yet if 


[a] Swearing to blank form.— 
General statements in a blank form 
which are not in accordance with the 
actual facts and are Sworn to as a 
matter of course in order to procure 
the issuance of the warrant are con- 
trary to legal requirements for a 
search warrant, and the practice of 
issuing them upon such general state- 
ments will be discouraged, for it were 
better that blank form were not used 
than to be used without great care. 
Com. v. Dabbiero, 89 Pa. Super. 435. 


{b] Affidavit stating no _ facts 
showing probable cause is an insuffi- 
cient basis for a Search warrant. U. 
S. v. Carlson, 292 Fed. 463. 


66. U. S.—uU. S. v. A Certain Dis- 
tillery, 24 F.. (2d) 557; Blanc’s App., 
21 FF. (2d) 592; U./S. v. Boscarino, 21 


BY (20) 15150 Kasprowien ve Ui S020 
ER Gd)e 5062 Warner noel Ssas hr: 
(20) eo Slsy soechnanc iv. Ue Sse mene 


(2d) 427; U.S. v. Kelih, 272 Fed. 484: 
ane Tri-State Coal, etc., Co., 253 Fed. 
6 


D. C.—Schencks v. U. S., 55 App. 84, 
2, Ga) 185. 


Ida.—State v. Arregui, 
254 P 788, 52 ALR 463. 


Iowa.—State v. Friend, 206 Iowa 
615, 220 NW 59. 


Ky.—Dukes v. Com., 196 Ky. 60, 244 
Sw 74. 


Mich.—Peo. v. Hertz, 223 Mich. 170, 
193 NW 781; Peo. v. Effelberg, 220 
Mich. 528, 190 NW 727. 


Mont.—State v. Roosevelt County 
Twentieth Judicial Dist. Ct., 75 Mont. 
476, 244 P 280; State v. Custer Coun- 
ty Sixteenth Judicial Dist. Ct., 59 
Mont. 600, 198 P 362. 


Okl.—Howell v. State, 33 Okl. Cr. 
292, 243 P 997; Reutlinger v. State, 
29 Okl. Cr. 290, 234 P 224: Hannan v. 
State, 29 OKl. Cr. 203, 233 P 249; Gore 
v. State, 24 Okl, Cr. 394, 218 P 545. 


Or.—State v. Quartier, 114 Or. 657, 
236 P 746. 


Ea] Conclusions of law or of fact 
are insufficient. State v. Arregui, 44 
Ida. 43, 254 P 788, 52 ALR 463. 


[b] Search warrant issued on ac- 
cuser’s conclusion, without facts stat- 
ed in application on which judicial 
officer to whom addressed may form 
his own conclusion, is not based on 
showing of probable cause supported 
by affidavit, within the constitutional 
guaranty. Peo. v. Elias, 316 Ill. 376, 
147 NE 472. 


{e] Perjury prosecution as test.— 
The test to determine whether an af- 
fidavit states facts sufficient to jus- 
tify its issuance instead of mere con- 
clusions, whether affiant could be 
prosecuted for perjury if the state- 
ment is false. State v. Roosevelt 
County Twentieth Judicial Dist. Ct., 
75 Mont. 476, 244 P 280. 


[dad] Affidavit held insufficient as 


44 Ida. 43, 


constituting mere conclusions.— 
Blanec’s Application, 2 Lag Ge) tO) ears 
U. S. v. Kelih, 272 Fed. 484; In re Tri- 


State re etc., Conmaoe Fed. 605. 


S.—Byars v. U. S., 273 U. S. 


67. 
28, 47 Sci 248, 71 lL. ‘ed. 520; Sim- 
mons vy. U. S., 18 EF. (2d) 85; Wagner 
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Neither will opinions,°® surmises,°° suspicions,‘° or 
Thus, by what is said to be the weight 


rumors.*?, 


Nine HOR She ath am CACO. aitebes OG sin si, OE 
Chew, 298 Fed. 652; U. S. v. Dziadus, 
289 Fed. 837; U.S. v. Kelly, 277 Fed. 
485; U. S. v. Kelih, 272 Fed. 484; In 
Tri-State Coal, etc, Co., 253 Fed. 
605; Veeder v. U. S., 252 Fed. 414, 
164 CCA 338 [certiorari den 246 U. S. 
675 mem, 38 SCt 428 mem, 62 L, ed. 
933 mem]. 


Iowa.—State vy. Friend, 
615, 220 NW 59. 


Mo.—State vy. Rebasti, 
267 SW 858. 


Okl. avo v. State, 36 Okl. Cr. 
30, 2bde © ol 


aig aie v. State, 107 Tex. Cr. 
477, 296 SW 1095. 


[a] Belief alone is not probable 
cause for search.—Chapin y. State, 
107 Tex. Cr. 477, 296 SW 1095. 


[b] Statement that affiant “has 
_ good reason to believe and does be- 
lieve the defendant has in his pos- 
session” certain intoxicating liquors 
is clearly*bad, Byars.ve U.S: 273. U, 
S. 28, 47 SCt 248, 71 L. ed. 520. 


[c] Where no facts given.—A 
search warrant issued solely on an 
affidavit that affant “has good reason 
to believe and does verily believe” 
that evidence of a crime against the 
United States ‘is stored and concealed 
in certain farms and buildings there- 
on,” without the statement of any 
facts tending to establish, or finding 
of probable cause, is illegally issued. 
U. S. v. Kelly, 277 Fed. 485. 


[dj Affidavit not even alleging in- 
formation, but only affiant’s belief, 
is totally insufficient. , Simmons y. U. 
Daler. C2d)! Sb. 


[e] Whether at common law or un- 
der any statute a search warrant may 
not be issued upon an affidavit in 
which only the belief or suspicion of 
the affiant is given as the basis for 


the application. U. S. v. Kelly, 277 
Fed. 485. 


{[f] Warrant issued to federal nar- 
cotic agent to search safety deposit 
box, merely stating that revenue offi- 
cer had reason to believe that such 
box was being: “used and controlled 
by (defendant) for unlawful sale and 
concealment of narcotic drugs,” ete., 
and not alleging that any narcotic 
drugs were in box nor any other fact 
which would justify search, is void. 
Soria v. Rebasti, 306 Mo. 336, 267 SW 


68. 
sarge 


£9. Wagner v. U.S., 8 F. (2d) 581; 
U. S. v. Dziadus, 289 Fed. 837; In re 
Tri-State Coal, etc., Co., 253 Fed. 605; 
Veeder v. U. S., 252 Fed. 414, 164 CCA 
338 [certiorari "den 246 U. S.'675 mem, 
38 SCt 428 mem, 62 L. ed. 933 mem]; 
Blliott v. Com., 216 Ky. 270, 287 sw 


206 Iowa 


306 Mo. 336, 


In re Rosenwasser, 254 Fed. 


726. 
70. Rianne nie Wee ewe ans exe) 
Shs Wagner Vv. U,oS., 8°. 2d) 580: 
S. v. Dziadus, 289 Fed. 837; U. S. 


1M 

v. Kelly, 277 Fed. 485; U.S. v. Kelih, 
272 Fed. 484; Veeder v. U. S., 252 Fed. 
414, 164 CCA 838 [certiorari den 246 
U.S. 675 mem, 38 SCt 428 mem, 63 L. 
ed. 9338 mem]; U. S. v. Premises in 
Butte, Mont., 246 Fed. 185; Elliott v. 
Com., 216 Ky. 270, 287 SW 726; Sprin- 
kle v. State, 36 Okl. Cr. 36, 251 P 614. 


[a] There must be actual probable 
cause, not merely a verified assertion 
of suspicion. U. S. v. Maresca, 266 
Fed. 713. 


71, 0. Ss va Daiadus; 2393 ed.) 83%; 


Brandt v. 


SEARCHES AND SEIZURES 


Luster v. State, 30 Okl. Cr. 346, 235 
P 935, 

72. : a 
43, 254 P 788, 52 ALR 463. 


Ky.—Goode vy. Com., 199 Ky. 755, 
252 SW 105. 


Mich.—Peo. v. Moten, 233 Mich, 169, 
206 NW 506. 


Tex.—Chapin v. State, 107 Tex. Cr. 
477, 296 SW 1095. 


Wyo.—State v. Peterson, 27 Wyo. 


185, 194 P 685, 18 ALR 1284 
73. Peo. v. Billerbeck, 323 Ill. 48, 
1538 NE 586; Glodowski v. State, 196 


Wis. 265, 220 NW 227 [foll State v. 
Ripley, 196 Wis. 288, 220 NW 235; 
Hessian v. State, 196 Wis. 435, 220 
NW 232; O’Leary v. State, 196 Wis. 
442, 220 NW 231]; Davis v. State, 187 
Wis. 115, 203 NW 760; State v. Baltes, 
183 Wis. 545, 198 NW 282. 


74. U. S.—Byars v. U. S., 
28, 47 SCt 248, 71 L. ed. 520 [rev 4 F. 
(2d) 507]; U. S. v. Dziadus, 289 Fed. 
837; U. S. v. Harnich, 289 Fed. 256; 
U. S. v. Ray, 275 Fed. 1004; U.S. v. 
ATIMStrones, C2708 MEAN 0 Os" mlulen Los mauve 
Michalski, 265 Fed. 839; In re Rosen- 
wasser, 254 Fed. 171. 


Alaska.—U. S. v. Schreck, 6 Alaska 
412; U.S. v. Sharp, 6 Alaska 408. 


D. eer v. U. S., 55 App. 84, 
oe (20) | t 


aaa v. State, 160 Ga. 744, 128 
se 909, 41 ae 15336 


da.—Sta v. Arregui, 
254 P 788, ty ALR 463. 


Iowa.—State v. Friend, 206 Iowa 
615, 220 NW 59; Burtch v. Zeuch, 200 
Iowa 49, 202 NW 542, 39 ALR 1349. 


Ky.—Riddle v. Com., 216 Ky. 220, 
287 SW 704; Pezzerossi v. Com., 214 
Ky. 240, 282 SW 1097; Vick v. Com., 
204 Ky. 518, 264 SW 1079; Maynard 


PHILO GUS: 


44 Ida. 43, 


We Conis, 201 Ky. 593, 257 SW 1024; 
Goodé v. Com., 199 Ky. (5b, 22 SW 
10d je Price: vy: Com., 195 Ky. T11, 243 
Sw’ 927. 

Mich.—Peo. vy. Moten, 233 Mich. 169, 
206 NW. 506. 


N. Y.—Huff v. Mahor, 186 App. Div. 
297, 120 NYS 1070. 


N. een v. Patterson, 13 N. D. 
70, 99 NW 67 


Pay iiley rher i Vv. state; (Craezsoir 
588; James vy. State, (Cr.) 277 P 682; 
Ray v. State, (Cr.) 276 P 785; Love- 
less v. State, 41 Okl. Cr. 321, 273 P 288; 
Beaster v. State, 41 Okl. Cr. 188, 272 
P 391; Garrett v. State, 40 Okl. Cr. 
195, 267 P 688; Bornheim vy. State, 
89 Okl. Cr. 224, 264 P 921; Murray v. 
State, 39 Okl. Cr. 232,:264 P 215; Cole 
v. State, 88 Okl. Cr. 396, 262 P 712; 
Myers v. State, 38 Okl. Cr. 287, 260 P 
615; Williams iv. State, 37 Ok]. Gr, 
3238, 258 P3856; Sprinkle v. State, 36 
OV CrudG) 251 P 614; Vice v. State, 
36 Okl, Cr. 18, 2bL Pp 509; Hancock 
v. State, 35 Okl. Cr. 96; 2485P i155 
State, 34 Okl. Cr. 400, 246 
P 1106; Hall v. State, 34 Okl. Cr. 334, 
246 P 642; Luster v. State, 30 Okl. Cr. 
346, 235 P 985; Kirk y. State, 30 Okl. 
Cr. 198, 285 P 624; Hannan v. State, 
29 ORUVCri208, 283) P2249) Baker iv, 
State, 28OklW uGri 408% 23 Terre: 
Whitehead y. State, 28 Okl. 5 ay 
230 P 291; Foster v. State, 27 Okl. 
Cr. 270, 226 P 602; Gore v. State, 24 
OkL. Cre 394, 218 PP 545% 


Or.-—State v. Quartier, 
286 P 746. 


Tenn.—Stroud v. 


114 Or. 657, 


State, 159 Tenn. 


[§ 122 


of authority,?2 a complaint’? or affidavit’* for a 
search warrant is insufficient if made upon infor- 


263, 17 SW (2d) 899; Craven y. State, 
148 Tenn. 517, 256 SW 431; Elliott 
vy. State, 148 Tenn, 414, 256 SW 431. 


Tex.—Dupree vy. State, 102 Tex. 455, 
119 SW 301 [answering cert questions 
48 Tex. Civ. A. 272, 107 SW 926, and 
conformed to (Civ. Ig) 120 SW 1199]: 
Standard v. State, 113 Tex. Cr. 600, 21 
SW (2d) 1066; Johnson y. State, 110 
Tex. Cr. 403, 10 SW (2d) 549; Green- 
wood v. State, 1VOeTexn.Crs 478, 9 SW 
(2d) 352; Simmons vy. State, 1f0 Tex. 
Orsi. tf Sw (OX W aie s EN Mini ‘State, 109 
Mex: iCre 629,06 sw (2d) 762; Rozner 
v. State, 109 Tex. Cr. 127,.3 ‘Sw (2a) 
441; Hodge v. State, 107 Tex. Cr: b79> 
298 "SW 573; Chapin v. State, 107 Tex. 
Cr. 477, 296 SW 1095. 


Va.—Zimmerman v. 
Va. 787, 115 SE 362. 


Wis.—Glodowski v. State, 196 Wis. 
265, 220 NW 227. 


Wyo.—Wieggin v. State, 28 aN ea 480, 


Bedford, 134 


206 p he State v. Peterson, 27 Wyo. 
185, 194 P 342, 13 ALR 1284. 
[a] Search warrant based on such 


affidavit is invalid.—U. S. v. Arm- 
strong, 275 Fed. 506; Smoot v. State, 
160 Ga. 744, 128 SE 909, 41 ALR 1533; 
Wallace v. State, 199 Ind. 317, 157 NE 
657; Anderson y. State, (Okl. Cr.) 283 
P 588; Garrett v. State, 40 Okl. Cr. 
195, 267 P 683; Myers -v. State, 32 
Okl, ‘Cr. 287; 260" P 615. “Walliamsiave 
State, 37 Okl. Cr. 328, 258 P 356; Vice 
V. State, 360K. -Cr.-18)" 251 eevee 
Hancock y. State, 35 Okl. Cr. 96, 248 
P 1115; Luster v. State, 30 Okl. Cr. 
846, 235 P 935; Baker v. State, 28 Okl. 
Cr, “408, 231 P 320; Fosterv., state; 
27 Okl. Cr. 270, 226 P6025) Cores. 
State, 24 Okl. Cr. 394, 213 P5455 
Craven v. State, 148 Tenn. 517, 256 SW 
431; Wiggin v. State, 28 Wyo. 480, 
206 P 373. 


[b] Search warrant is invalid 
when issued on affidavit disclosing on 
its face it was made on information, 
belief, and advice. Loveless v. State, 
41 OK1."Cr, $21, 273, P 288. 


[c] Affidavit, which merely states 
that affiant has information that a cer- 
tain state of case exists, is not suffi- 
cient for issuing a_ search warrant. 
Carter v. Com., 197 Ky. 400, 247 SW 3. 


[dad] Will not support test of per- 
jury for falsity.—The usual test of 
the sufficiency of an affidavit to au- 
thorize a search warrant is whether 
it contains statements which would 
authorize the the prosecution of affi- 
ant, if any material statement there- 
in is shown to be false, and, since 
a provable charge could be based on 


an affidavit falsely stating that a des-. 


ignated person had made a _ specific 
statement, a search warrant may be 
issued on that affidavit, although it 
could not be on an affidavit merely 
stating that the affiant had informa- 
tion and belief. Goode vy. Com., 199 
Ky. 755, 252 SW 105. 


fe] Judicial discretion of issuing 
officer is not moved by an affidavit 
made only upon information and be- 


lief. Peo. v. Moten, 233 Mich. 169, 206 
NW 506. 
[f] Affidavit made merely on in- 


formation without even asserting af- 
fiant believed the information fur- 
nished him does not show probable 
cause. U.S. v. Sharp, 6 Alaska 408. 


[g] Motion to quash search war- 
rant and return of service where sup- 
porting affidavit was based solely on 
information and belief should have 
been granted. Drake y. State, (Ind.) 
165 NE 757. 
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For later cases, developments and changes in the law see Annotations, same title and section number, 
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mation and belief, unless it states the source of the 


SEARCHES AND SEIZURES 


information’® or its nature,7° or unless it states 


75. In re Rosenwasser, 254 Fed. 
171; _U. S. v. Schreck, 6 Alaska 412; 
Riddle v. Com., 216 Ky. 220, 287 SW 
704; Maynard v. Com., 201 Ky. 593, 
257 SW 1024; Goode v. Com., 199 Ky. 
755, 252 SW 105; Stroud v. State, 159 
Néenn: 2638, 17 SW (2d) 899; Craven 
v. State, 148 Tenn. 517, 256 SW 431; 
Gee v. State, 148 Tenn. 414, 256 SW 


[a] Information from “affiant’s 
daughter.”—An affidavit for a search 
warrant, merely stating that affiant’s 
daughter informed him of the facts 
stated therein, and not giving the 
name of the person giving such ‘infor- 
mation or its nature, is insufficient. 
Pezzerossi v. Com., 214 Ky. 240, 282 
SW 1097. 


[b] Informer unnamed.—An affida- 
vit, stating only facts from informa- 
tion which affiant had received from 
persons not named, is insufficient to 
justify the issuance of a search war- 
rant. Fugitt v. Com., 220 Ky. 768, 295 
SW 1072. 


[c] Expression of belief in facts 
alleged customary and required when 
the facts are alleged on information, 
the source of which is disclosed; but 
the expression of belief itself does 
not of itself constitute an allegation 
which will substitute for the alleged 
facts themselves. In re Rosenwas- 
ser, 254 Fed. 171. 


[d] Affidavit not stating when, 
where, and from whom, or under what 
circumstances the information was 
had, but made upon information and 
belief alone is insufficient. Oma 
Schreck, 6 Alaska 412. 


76. Stroud v. State, 159 Tenn. 2638, 
17 SW (2d) 899; Jackson v. State, 153 
Tenn. 431, 284 SW 356; Craven v. 
State, 148 Tenn. 517, 256 Sw 431; 
et v. State, 148 Tenn. 414, 256 SW 


[a] Affidavit may be made on in- 
formation and belief, but it must state 
the nature of the information, and its 
source so that the magistrate can de- 
termine whether probable cause ex- 
ists. Stroud v. State, 159 Tenn. 263, 
17 SW (2d) 899; Jackson v. State, 153 
Tenn. 431, 284 SW 356; Elliott v- 
State, 148 Tenn. 414, 256 SW 431. 


[b] Source of information is not 
required where its nature is given.— 
(1) An affidavit for a search warrant, 
which contains information showing 
probable cause, need not disclose me 
source of information. Smith 
State, 114 Tex. Cr. 315, 23 SW (oa) 387, 
24 SW (2d) 1095; Rozner v. State, 109 
Tex. Cr. 127, 3 SW (2d) 441; Jackson 
v. State, 153 Tenn. 431, 284 SW 356; 
Rex v. Swarts, (37° Ont. L. 103, 10 Ont 
WN 231. (2) Although it is not nec- 
essary for the affidavit to name the 
informant, it is proper for affiant to 


, disclose it to the magistrate in order 


that he may determine whether or 
not the information constitutes prob- 
able cause. Jackson v. State, supra. 


77. U. S.—U. S. v. Williams, 43 F. 
(2d) 184; U.S. v. Lai Chew, 298 Fed. 
652; U. S. v. Harnich, 289 Fed. 256. 


Ida.—State v. Arregui, 44 Ida. 43, 
254 P 788, 52 ALR 463. 


Ill.—Peo. v. Billerbeck, 323 Ill. 48, 
153 NE 586. 


Iowa.—State v. Friend, 206 Iowa 
615, 220 NW 59; Burtch v. Zeuch, 200 
Iowa 49, 202 NW 542,39 ALR 1349, 


Ky.—Riddle v. Com., 216 Ky. 220, 
287 SW 704; Maynard Vee Com. 20 
Ky. 593;.257 ‘Sw 1024; Goode v. Com., 
199 Ky. 755, 252 SW 105. 


Mich.—Peo. v. Moten, 233 Mich. 169, 


206 NW 506. 


N. Y.—Huff v. Mahor, 136 App. Div. 
297, 120 NYS 1070 


; Or Awenakeabh v. State, 
P>588* > James v: State Crs) 927 ee 
682; Bornheim v. State, 39 Okl. Cr. 
224, 264 P 921; Murray v. State, 39 
Okl.. Cr..°232,,264 P| 2154 Cole. v., State, 
Sor Omori avO aba. ie (ila. KCL. Vic 
State, 30 Okl. Cr. 198, 235 P 624; Ba- 
ker.,v.. State, .28.. Okl, .Cr..-408,.. 281, .P 
320; Foster v. State, 27-Okl. Cr. 270, 
226 P 602; Gore v. State, 24 Okl. Cr. 
394, 218 P 545. 


Tex.—Dupree v. State, 102 Tex. 455, 
119 SW 301; Standard v. State 113 
Tex. Cr. 600, 21 SW (2a) 1066; Sohn- 


(Cr.)> 283 


son v. State, AOL Mex.-Cr.. 403, Sk0 Sw: 
(2d) 549; Greenwood v. State, 110 
Tex. Cr. 478, 9 SW (2d) 352; Simmons 


Vie Stacey elm nex. wor 4, 7 Siw (2a) 
78; Hall v. State, 109 Tex. Cr. 629, 6 
SW (2d) 762; Rozner v. State, 109 
Tex. Cr. 127, 3 SW (2d) 441; Hodge v. 
State, 107 Tex. Cr. 579, 298 SW. 573; 
Chapin v. State, 107 Tex. Cr. 477, 296 
SW 1095. 


Va. 
Va. 787, 115 SE 362. 


Wis.—Glodowski v. State, 196 Wis. 
265, 220 NW 227 [foll State v. Ripley, 
196 Wis, 288, 220 NW 235; Hessian v. 
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State, 196 Wis. 435, 220 NW. 232; 
era, v. State, 196 Wis. 442, 220 
Ve 23 


See a vy. Peterson, 27 Wyo. 
13s. 94 P 342, 18 ALR 1284 


Alta.—Rex v. Moore, 17 Alta. LL. 1503, 
68 DomLR 472 


B. Gesailowar Mills v. Atty.-Gen., 
424 Bat. @bilioe= Plo Shins eDomiak: 238 
[rev on other grounds 42 B. C. 524, 
[1930] 4 DomLR 235]. 


Ont.—Rex v. Bender, 36 Ont. L. 378, 
10 OntWN 102; Rex v. Kehr, 11 Ont. 
L. 517, 7 OntWR 446, 6 AnnCas 612. 


[a] At common law cause of one’s 
suspicions must be shown.—‘In case 
of a complaint and oath of goods sto- 
len, and that he suspects the goods 
are in such a house, and shows the 
cause of his suspicions, a Justice of 
Peace may grant a warrant.’ Hale 
P. CG. p 118 [quot Hicks v.. McCune, 
49 Ont. L. 41, 48]. 


{b] It would permit complainant 
rather than magistrate to determine 
probable cause if the complaint might 
contain a bare statement of informa- 
tion and belief without stating the ba- 
sis for the same. Glodowski v. State, 
196 Wis. 265, 220 NW 227. 


[ce] “Grounds for belief” required 
are facts or circumstances or infor- 
mation on which the belief is founded. 
Rozner v. State, 109 Tex. Cr. 127, 3 
SW (2d) 441. 


{d] It must contain known mate- 
rial facts stated as grounds for the 


belief. Peo. v. Moten, 233 Mich. 169, 
206 NW 506. 
[e] In every instance affidavit 


should state some fact or facts show- 
ing probable cause as a basis or foun- 
dation for affiant’s belief. Baker v. 
State, 28 Okl. Cr. 408, 231 P 320. 


[f] Must set out facts showing 
probable cause.—Affidavit for search 
warrant can be made on information 
and belief only when setting out facts 


showing probable cause, positively 
sworn to. Ray v. State, (Okl. Cr.) 
O76 PP CS85: 

fg] Circumstances which induce 


belief of the complainant must be set 
forth. Kirk v. State, 30 Okl. Cr. 198, 
235 P 624. 


[h] Omission to state any fact, 


-or information whatever.” 
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facts upon which the belief of affiant is based,7* 


circumstance, or detailed information 
in support of the belief of affiant ren- 
ders an affidavit insufficient. Hall v- 
State, 109 Tex. Cr. 629, 6 SW (2d) 762. 


[i] Competent evidence of facts 
which are the basis of the facts must 
be stated. Glodowski v. State, 196 
Wis, 265, 220 NW 227. 


[ij] Information from eredible 
source, together with facts known or 
observed by the officers indicating 
that such information is correct, may 


constitute the necessary probable 
cane: Gwinn v. State, (Ind.) 166 NE. 


[k] Affidavit that affiant “believes” 
that certain forged instruments are 
concealed on the premises, because his 
agent so reported to him, is not suffi- 
cient, within Ill. Cr. Code c 38 div 8 § 
2, requiring the court to be “satisfied 
that there is reasonable cause,” be- 
cause it fails to state facts on which 
his belief is founded. White v. Wagar, 
185 Ill. 195, 57 NE 26, 50 LRA 60 [aff 
83 Ill. A. 592]. 


[1] Where, if facts stated on which 
information and belief are based are 
true, it, together with the other parts 
of the complaint, clearly shows that 
one or more crimes have been com- 
mitted, it is perfectly legitimate to. 
charge that such crimes have been 
committed on information and belief. 


ae v. Zalapi, 321 Ill. 484, 152 NE 
0. 
[m] Search and seizure statute 


held to indicate adherence to consti- 
tutional requirement that affidavit for 
warrant states facts or circumstances 
on which belief is founded in requir- 
ing the affidavit to show that the resi- 
dence to be searched was a place 
where the law was violated, “show” 
meaning “to prove.’ Chapin v. State, 
LOT sex. (Cr. 4 29 6S Ws dO dos 


{n] Search warrant issued on affi- 
davit, stating merely concinsion and 
belief of the officer who procured it, 
and not any fact or circumstance upon 
which the officer could determine 
that probable cause existed for the be- 
lief that a public offense had been 
committed, is invalid. Dukes v. Com., 
196 Ky. 60, 244 SW 74. 


[o] In Indiana the cases do not 
hold that, because an affidavit is made 
on information and belief, any search 
warrant issued thereon is issued with- 
out probable cause and is void, but 
they hold that the search warrant is 
invalid when it is based ‘wholly 

. only and solely’ upon an affi- 
davit on information and belief, and 
“not upon any other additional facts 
Gwinn v. 
State, (Ind.) 166 NE 769, 770; Wallace 


Vv. State, 199; ! Inds 31 te Lodge NBT Lon 
[overr Rose v. State, 171 Ind. 662, 
87 NE_108, 17 AnnCas 228]. See Drake 
v. State, (Ind.) 165 NE 757; Feast v. 
State, 200 Ind. 457, 164 NE 314; Shep- 
herd v. State, 200 Ind. 405, 164 NE 
276; Becker v. State, 200 Ind. 397, 


164 NE 27. 


[p] In WMissouri—(1) Where no 
facts are stated in the affidavit filed 
by the prosecuting attorney which 
would justify the issuance of the war- 
rant, such warrant is void for there 
must be probable cause for issuance. 
State v. Tunnell, 302 Mo. 433, 259 SW 
128. (2) Hence, a verified statement 
by a prosecuting attorney, containing 
no statement of fact from which prob- 
able cause may legally be inferred vio- 
lates defendant’s rights under the, 
constitutional guaranty even though 
it follows the statute, for it gives no 
epout for his belief and states no 
fact that would subject him to legal 
responsibility. Being a judicial ac- 
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which facts are sufficient to show probable cause.7® 
Moreover, under this rule a statute authorizing the 
making of a complaint on information and belief 
without any statement of the grounds for the behef 
has been considered unconstitutional as violating the 


guaranty.”® 


[§ 123] (b) Definiteness and Personal Knowledge 
Under this rule®® an affidavit or: verified 
complaint, to be sufficient, must be so definite that 
if it be fictitious the accuser will be liable for the 
that is, it must bear the counte- 


of Facts. 


consequences ;*4 


tion, it is necessary that it should 
contain facts and not inferences, so 
that accused will know that his rights 
are in jeopardy. State v. Lock, 302 
Mo. 400, 259 SW 116. (3) Therefore, 
a statute (Rev. St. [1919] § 6595, as 
reénacted by L. [1921] p 416 § 8), au- 
thorizing and commanding the sheriff 
to search premises upon the verified 
statement of a prosecuting attorney or 
prohibition officer, without providing 
any judicial tribunal for the determi- 
nation of probable cause for the issu- 
ance of a warrant and not in fact re- 
quiring the warrant, does not state all 
the matters essential to a valid war- 
rant. State v. Lock, supra. ~(4) A 
statute (L. [1923] p 244 § 25), which 
requires the petition for a Search war- 
rant substantially to set forth facts 
upon which it is based, which petition 
shall be verified by the officer filing it 
and if it appears to the court in which 
it is filed either from the facts set 
forth therein or from evidence heard 
thereon that there is probable cause to 
believe that the offense is being com- 
mitted he shall issue the warrant, is 
not unconstitutional (State v. Hal- 
brook, 311 Mo. 664, 279 SW 395), (5) 
and under such statute an application 
for a search warrant which merely al- 
leged that prosecuting attorney had 
been informed that defendant was 
unlawfully manufacturing intoxicat- 
ing liquor, in support of which no 
evidence was taken, was insufficient 
(State v. Smith, (Mo. A.) 262 SW 65). 
(6) However, ‘under such statute a 
sworn statement of facts by the pros- 
ecuting attorney that certain premis- 
es are being used for illegally keep- 
ing intoxicating liquors in an applica- 
tion for a search warrant is a suffi- 
cient 


showing of probable ‘cause 
(State v. Halbrook, supra), (7) and 
the prosecuting attorney’s affidavit 


for search warrant is not unconsti- 
tutional for failure to set out specific 
facts showing probable cause (State 
v. Mohr, 316 Mo. 204, 289 SW 554). 
(8) Under this same statute a search 
warrant is not invalid for failure of 
the application to state facts on which 
the prosecuting attorney knew liquor 
was kept at the place mentioned, it be- 
ing stated, however, that the liquor 
was stored and kept there, and in this 
state that is sufficient aside from that 
the court heard evidence of probable 
cause upon which it could also find 
probable cause for issuance, the stat- 
ute providing that probable cause 
shall appear “either from the facts 
set forth in said petition or from evi- 
dence heard thereon.” State v. Mar- 
shall, 317 Mo. 413, 297 SW 68. (9) 
But, on the other hand, it is held that 
the affidavit for a search warrant need 
merely show violation of the law with- 
in the premises complained of accord- 
ing to affiant’s best knowledge and 
belief. State v. Nordseick, (Mo. A.) 
295 SW 808 (the search warrant in 
this case was a federal warrant ob- 
tained by a federal prohibition officer 
from a United States commissioner). 
(10) PraWever, affirmative allegations 
that liquor was being manufactured 
and sold, and that a still was operating 
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are not violative of the constitutional 
guaranty on the theory that they are 
made upon information and_ belief. 


State v. Brugioni, 320 Mo. 202, 7 SW 
(2d) 262. 
78. I1l.—Peo. v. Billerbeck, 323 Tl. 


48, 153 NE 587. 


Ok1.—Cole v. State, 38 Okl. Cr. 396, 
262 P 712; Hancock v. State, 35 Okl. 
Cr. 96,248 P 1115; Kirk y. State, 30 
Okle Cr.) 198; 235 PB 624. 


Tex.—Hodge v. State, 107 Tex. Cr. 
579, 298 SW 573. 


Va.— Zimmerman vy. 
Va. 787, 115 SE 362. 


Wis.—Glodowski v. State, 196 Wis. 
265, 220 NW 227 [foll State v. Rip- 
ley, 196 Wis. 288, 220 NW 235; Hes- 
Sian v. State, 196 Wis. 485, 220 NW 
232; O’Leary y. State, 196 Wis. 442, 
220 NW 231]. 


[a] Belief on undisclosed informa- 
tion does not show probable cause. 
Chapin v. State, 107 Tex. Cr. 477, 296 
SW 1095. 


79. State v. Peterson, 27 Wyo. 185, 
194 P 685, 13 ALR 1284. 


[a] Statute requiring search war- 
rants for intoxicating liquors to be 
issued on complaint stating that affi- 
ant believes, and has good cause to be- 
lieve, that liquor is concealed in the 
place described, authorizes the mak- 
ing of the complaint on information 
and belief without any statement of 
the grounds for the belief, and there- 
by violates the constitutional provi- 
sion prohibiting unreasonable search- 
es and seizures, and providing that no 
warrant shall issue but upon proba- 
ble cause supported by affidavit. 
State v. Peterson, 27 Wyo. 185, 194 P 
342, 18 ALR 1284. 


80. See supra § 122. 


Sl. WW. Ss ww. Kelih; (272) Ned: 484. 
Veeder v. U. S., 252 Fed. 414, 164 CCA 
338 [certiorari den 246 U. S. 675 mem, 
38 SCt 428 mem, 62 L. ed. 933 mem]. 


s2. U. S—wU. S. v. Kelih, 272 Fed. 
484; Veeder v. U. S., 252 Fed. 414, 164 
CCA 338 [certiorari den 246 U. S. 675 


Bedford, 134 


mem, 38 SCt 428 mem, 62 L. ed. 933 
mem]. 

Ill.— Peo. v. Elias, 316 Ill. 376, 147 
INGE) 472 ePeon tv. BPrallyesi4s ue Sule; 
145 NE 610. 


Ind.—Wallace v. State, 199 Ind. 317, 
LOG INE 6 bie 


Ky.—Goode v. Com., 199 Ky. 755, 252 
SW 105. 


Mont.—State v. Roosevelt County 
Twentieth Judicial Dist. Ct., 75 Mont. 
476, 224 P 280. 


Or.—State v. Quartier, 114 Or. 657, 
236 P 746. 


[a] Perjury as test.—The true test 
of sufficiency of an affidavit to war- 
rant issuance of a search warrant is 
whether it has been drawn in such a 
manner that perjury could be charged 
thereon. State v. Roosevelt County 
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nance of truth so strongly that a criminal prosecu- 
tion for perjury®? or an action for damages** will he 
thereon if it be false in any material allegations 
an affidavit is made on affiant’s own knowledge he 
must disclose in the affidavit the facts upon which his 
knowledge is ‘-based.**# 
authority on the question of whether or not affiant 
need have personal knowledge of the facts alleged 
by him,*’® some jurisdictions holding that the facts 
alleged by affiant must be within his own knowl- 
edge’® and not facts of which he has been informed 


If 


However, there is divided 


Twentieth Judicial Dist. Ct., 75 Mont. 
476, 224 P 280; State v. Quartier, 114 
Of657; 2236 GE) WAGe 


Perjury 48 C. J. p 815. 


83. Wallace v. State, 199 Ind. 317, 
157 NE 657. 


Action for damages see infra § 198. 


84. Jackson vy. State, 153 Tenn. 431, 
284 SW 356. 


[a] “To illustrate, the affiant must 

state that he has recently seen intox- 
icating liquors in the possession of 
the defendant, or on the premises de- 
Scribed; that he has seen persons 
coming from said premises in an in- 
toxicated condition, or with intoxicat- 
ing liquors on their person 
and such other facts as tend to con- 
stitute probable cause. . . . in 
each case the facts must always be 
disclosed to the magistrate to enable 
him to determine whether probable 
cause exists for the issuance of the 
warrant, and must be stated in the 
affidavit.” Jackson v, State, 153 Tenn. 
431, 284 SW 356, 358. 


85. See infra text and notes 86-89. 


U. S.—Simmons y. U. S., 18 F. 
(2d) 85; Lochnane v. U. S., 2 F, (2d) 
427; U. S. v. Lai Chew, 298 Fed, 652; 
Giles v. U. S., 284 Fed. 208; U. S.-v. 
Tureaud, 20 Fed. 621. 


D. C.—U. S. v. Keleher, 55 App. 132, 
2 F. (2d) 934; Schencks v. U. S., 
App. 84, 2 F. (2d) 185. 


Tll.—Peo. v. Billerbeck, 323 Ill. 48, 
153 NE 586; Peo. v. Elias, 316 Ill. 
376, 147 NE 472. 


Towa.—Burtch v. Zeuch, 200 Iowa 
49, 202 NW 542, 39 ALR 1349, 


Okl.—James v. State, (Cr.) 277 P 
682; Cole v. State, 38 Okl. Cr. 396, 
Poy} od 22 7(a WAS 


[a] Must be “positively within af- 
fiant’s knowledge.”—Peo. v. Biller- 
beck, 323 Ill. 48, 153 NE 586. 


[b] Affidavit must show on its 
face that facts stated are within af- 
fiant’s knowledge, or must be in pos- 
itive terms, although knowledge came 
from accused’s confession or other 
source enabling affiant to state posi- 
tively that allegations were true. 
Peo. v. Elias, 316 Ill. 376, 147 NE 472. 


{c] Affidavits importing positive 
knowledge of the possession of the 
instruments or things used or ob- 
tained in violation of law may be 
employed when affiant can state of 
his own personal knowledge that the 
law has been violated and that ac- 
cused is in possession of the physical 
evidences demonstrating that fact. 


Baker v. State, 28 Okl. Cr. 408, 231 
P 320. 
{d] Search warrants supported 


merely by affidavits or depositions 
which leave no one responsible for 
misstatements or misinformation are 
void. S. v. Keleher, 55 App. (D. 
C.) 132, 2 F, (2d) 934. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ae 
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by another.§? 


that reason insufficient.®® 
Ultimate fact. 


to believe that the facts existed.?? 


is authority supporting the rule that a mere state- 
ment of the ultimate fact is insufficient.9* 


87. U. S.—Davis v. U. S., 
(2d) 957. 


D. C.—Schencks v. U. S., 55 App. 84, 
Dae C2d) p85. 


Ill.—Peo. v. Elias, 316 Ill. 376, 147 
NE 472. 


Mich.—Peo. v. Woodhouse, 
Mich. 608, 194 NW 545. 


Okl.—James v. State, 
682. 


-[a] Beason for rule.—If the ac- 
cuser were on the witness stand he 
would not be permitted to testify to 
mere hearsay, and he certainly should 
be equally restricted in an ex parte 
affidavit where he is subject to no 
cross-examination. Peo. v. Elias, 316 
Ill. 376, 147 NE 472. 


{b] If he has been informed by an- 
other the officer should secure the af- 
fidavit of such other person as to 
such facts, and on other person’s re- 
fusal to make affidavit he should be 
subpcenaed to appear before the judge 
or commissioner to give testimony 
as to truth of statements made to of- 
ficer. Schencks v. U. S., 55 App. 84, 
Oe (20) A408 53 


[c] Belief based on another’s af- 
fidavit.—A search warrant was inval- 
id, where the affidavit for it was made 
upon information and belief, wherein 
affiant stated he had no actual knowl- 
edge of the facts, and that his infor- 
mation and belief was based upon an 
affidavit of another, which was at- 
tached to and made a part of his af- 
fidavit. Peo. v. Woodhouse, 223 Mich. 
608, 194 NW 545. 


[d] Affidavit based on hearsay.— 
A search at night of a bankrupt’s 
house under a search warrant based 
on an affidavit of a trustee not on his 
personal knowledge but based on 
hearsay statements of others who did 
not appear before the commissioner 
is illegal. Davis v. U. S., 35 F. (2d) 
SS Kis 


88. Goode v. Com., 199 Ky. 755, 252 
SW 105; Lane v. Pennsylvania R. Co., 
Wor N. J. Li. 672, 76 A W016; Seale v. 
State, 114 Tex. Cr. 521, 26 SW (2d) 
275; Smith v. State, 114 Tex. Cr. 315, 
23 SW (2d) 387, 24 SW (2d) 1095; 
Rozner v. State, 109 Tex. Cr. 127, 3 
SW (2d) 441. 


[a] It is not necessary that affi- 
ants be able to swear to as fact the 
information set forth by them upon 
which they have their belief, it not 
being within their personal knowl- 
edge. Rozner v. State, 109 Tex. Cr. 
127, 3 SW (2d) 441. 


[b] To authorize issuance of a 
search warrant it is not necessary 
that affiant state facts within his per- 
sonal knowledge to which he would 
be permitted to testify at the trial of 
the person accused, but only facts and 
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(Cr) sae 


However, other jurisdictions do not 
require the facts upon which affiant’s belief is based 
to be within his personal knowledge;*® hence, if the 
ground for affiant’s belief is hearsay it is not for 


In some jurisdictions the state- 
ment of the ultimate fact, as a fact and not merely 
upon information and belief, is sufficient to establish 
reasonable cause for issuance,®® and indeed such 
statement is required®! unless conerete and tangible 
facts are stated which would be calculated to create 
in the mind of a reasonable person probable cause 
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[§ 124] (c) Legality of Acquisition of Knowl- 
Where the affidavit for a warrant was made 
after an entry upon premises of accused, but it al- 
leged nothing that was not known to the officer be- 


fore the entry, except one fact that was not neces- 


complaint made 


However, there 


circumstances which will enable the 
officer issuing the warrant to deter- 
mine whether there is probable cause. 
Goode v. Com., 199 Ky. 755, 252 SW 
105. 


Facts necessary to support belief 
generally see supra text and note 77. 


89. Seale v. State, 114 Tex. Cr. 521, 
26 SW (2d) 275; Smith v. State, 114 
Tex. Cr. 315, 23 SW -@d) 387, 24 SW 
(@d) 1095. 


90. Wells v. Com., 221 Ky. 796, 299 
SW 975; Fugitt v. Com., 220 Ky. 768, 
295 SW 1072; Neal v. Com,, 203 Ky. 
353, 262 SW 287; Walters v. Com., 199 
Ky. 182, 250 SW 839; Caudill v. Com., 
198 Ky. 695, 249 SW 1005; Mattingly 
ve Com, 919% Ky.9583, 240 SW 938: 
State v. Roosevelt County Twentieth 
Se Dist. Ct., 75 Mont. 476, 244 P 
280. 


[a] Affidavit is sufficient if it 
states as a fact that the person re- 
ferred to has committed a named of- 
fense, or that the place or places to be 
searched contained the evidence 
sought to be obtained. Caudill v. 
Com., 198 Ky. 695, 249 SW 1005; Mat- 
tingly v. Com., 197 Ky. 583, 247 SW 
938. 


[b] This rule will be applied in 
determining validity of federal war- 
rant under which the federal agent 
made a search, notwithstanding a con- 
trary holding by lower federal courts, 
in the absence of a controlling deci- 
sion by the United States supreme 
court. Walters v. Com., 199 Ky. 182, 
250 SW 889. 


91. Com. v. Thacker, 229 Ky. 488, 
17 SW (2d) 399. 


[a] To sustain search warrant the 
affidavit must contain a statement of 
the ultimate facts; without them it 
is insufficient. Com. v. Thacker, 229 
Ky. 488, 17 SW (2d) 399. 


92. Mattingly v. Com., 197 Ky. 583, 
247 SW 938. 


938. Giles v. U. S., 284 Fed. 208; 
U. S. v. Kelih, 272 Fed. 484; Simpson 
vy. State, 30 Okl. Cr. 344, 236 P 55; 
Hannan v. State, 29 Okl. Cr. 203, 233 
P 249. 


[a] Reason for rule.—To permit 
the party making the affidavit to deal 
in ultimate facts or conclusions is in 
fact delegating a judicial function to 
affiant, leaving the magistrate a mere 
automaton. Hannan v. State, 29 Okl. 
Gr. 203, .2383 2 249. 


{[b] Ultimate fact is to be deter- 
mined by issuing officer and an affi- 
davit merely stating the ultimate fact 
is eae en U.S. v. Kelih, 272 Fed. 
484. 


94. Rouda v. U. S!, 10 EF. (ad) 916: 


[a] Where officers entered store 
after observing a man carrying alco- 


sary to support the warrant, it is immaterial wheth- 
er or not the entry was unlawful.°* 


[§ 125] (5) Determination of Existence of Prob- 


able Cause—(a) In General. 
the legislature may prescribe that an affidavit or 


On the theory that 


in a certain way and containing 


certain substance shall constitute probable cause,?® 
in some jurisdictions it is held that a search warrant 
issued by the proper officer on the showing prescribed 
by statute is not void.°® 


However, in other jurisdic- 


hol cans therein and on entry discov- 
ered accused in the act of violating 
the prohibition laws and arrested 
them, and one officer departing to pro- 
cure a search warrant in his affidavit 
therefor stated these facts and also 
the fact that he had tasted the alco- 
hol, it was held that the officer hav- 
ing had sufficient knowledge before 
the entry to have applied for the 
search warrant, the fact that they 
made the entry, either lawfully or 
unlawfully, did not affect the affida- 
vit, since it could not be said that the 
officers profited by the entry. Rouda 
Vewmcmissr LOm Hee Cac) eosin 


95. See cases infra this note. 


[a] Legislature may so prescribe. 
—(1) Under the constitutional provi- 
sion against unreasonable searches 
and seizures, it is competent for the 
legislature to declare that a certain 
showing shall constitute probable 
cause for the issuance of a search 
warrant, provided the complaint thus 
prescribed does not require less to be 
shown than was required for the is- 
suance of such a warrant at common 
law. State v. Kees, 92 W. Va. 277, 114 
SE 617, 27 ALR 681. (2) The legis- 
lature may pass a statute prescribing 
what constitutes probable cause for 
the issuance of a search warrant, 
and that a search warrant issued by 
a justice on such showing is not void. 
State v. Kees, supra. 


{b] In Connecticut a statute pro- 
viding for the issuance of a search 
warrant on affidavit stating that affi- 
ant ‘has reason to believe and does 
believe” the truth of matters com- 
plained of was upheld as constitution- 
al. Lowery v. Gridley, 30 Conn. 450. 


[ec] In Maine a statute providing 
a form of complaint on sworn belief 
alone was held not to be unconstitu- 
tional. State v. Mallett, 123 Me. 220, 
122 A 570 [foll State v. Breen, 123 Me. 
562, 123° A 571]. 


96. Conn.—Lowery v. Gridley, 30 
Conn. 450. 


Me.—State v. Breen, 123 Me. 562, 


123 A 571; State v. Mallett, 123 Me. 
220, 122 A 570; State v. Nowlan, 64 
Me. 5381. 


Mass.—Com. v. Lottery Tickets, 5 
Cush, 369. 


Vt.—Lincoln v. Smith, 27 Vt. 328. 


W. Va.—State v. Kees, 92 W. Va. 
277, 114 SE 617, 27 ALR 681. 


[a] Issuance has heen held man- 
datory and purely ministerial with 
nothing to the discretion under a stat- 
ute requiring the issuance of the 
warrant where any competent person 
“makes sworn complaint before any 
judge of a municipal or police court 
or trial justice’. State v. Conwell, 
96 Me. 172, 51 A 873, 90 AmSR 333, 
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tions it is held that the probable cause must be made 
to appear to the officer authorized to issue the war- 
rant,®? from the facts stated®’ in the affidavit or 
complaint,°® or from other evidence disclosed be- 
and of course the magistrate or other 
officer may not issue the search warrant pro forma 
merely because an affidavit has been filed;? instead 
he must determine the truth of the information al- 


fore him;1 


But see State v. Kees, 92 W. Va. 277, 
114 SE 617, 27 ALR 681 (it is not 
held that justice would have to issue 
warrant on the presentation of such 
a complaint. The character of the 
party might lead him to believe that 
there was lack of good faith and he 
might refuse to issue it, although 
this was not decided in this case). 


[b] Warrant to seize lottery tick- 
ets under a statute providing therefor 
cannot be issued unless if is issued 
on a complaint made in the words of 
the statute. Com. v. Lottery Tickets, 
5 Cush. (Mass.) 369. 


97. Ga—Smoot v. State, 160 Ga. 
744, 128 SE 909, 41 ALR 1533. 


Ill.—Peo. v. Elias, 316 Ill. 376, 147 
NE 472. ; 


Ind.—Wallace v. State, 199 Ind. 317, 
157 NE 657. 


Ky.—BElliott v. Com., 216 Ky. 270, 
287 SW 726: Riddle v..Com., 216 Ky. 
220, 287 SW 704; Jackson v. Com., 
214 Ky. 166, 282 SW 1058 [foll 214 
Ky. 170, 282 SW 1059]; Vick v. Com., 
204 Ky-> 518, 264 SW 1079; Neal v. 
Com., 203 Ky. 353, 262 SW 287; Abra- 
ham +v. Com., 202 Ky. 491, 260 SW 
18; Com. v. Diebold, 202 Ky. 315, 259 
SW 705; Colley v. Com., 195 Ky. 706, 
243 SW 913. 


Mich.—Peo. v. Fons, 223 Mich. 603, 
194 NW 543. 


Mont.—State v. Twentieth Judicial 
Dist: Ct., 75 Mont. 476, 244 P 280; 
State v. Missoula County Fourth Ju- 
dicial Dist. Ct., 70 Mont. 202; 224 P 
866. 


Okl.—Kinsley v. Ham, 39 Okl. 623, 
136 P 487, 49 LRANS 770. 


Or.—State v. Quartier, 114 Or. 657, 
236 P 746. 


Tex.—Stanzel v. State, 112 Tex. Cr. 
628, 18 SW (2d) 158. 


Va.—Dellastatious v. Boyce, 152 Va. 
368, 147 SE 267. 


Wis.—Frihart v. State, 189 Wis. 
622, 208 NW 469; State v. Baltes, 183 
Wis. 545, 198 NW 282. 


Wyo.—State v. Peterson, 27 Wyo. 
185, 194 P 342, 13 ALR 1284. 


[a] Showing of facts in affidavit 
for search warrant is primarily for 
the magistrate to pass on. Stanzel v. 
State, eile Lex Cr! 623. 13, SW Cd) 
158. 


{[b] Unless affidavit states facts 
sufficient to create in mind of the of- 
ficer issuing the search warrant prob- 
able cause to believe the existence of 
the facts therein attempted to be stat- 
ed, }e is without authority to issue 
the search warrant. Abraham  v. 
Com., 202 Ky. 491, 260 SW 18. 


[ec] Magistrate must be able to de- 
termine the sufficiency of the facts 
without reference to the opinion of 
applicant. State v. Fourth Judicial 
Dist. Ct., 70 Mont. 202, 224 P 866. 


{d] In Louisiana it is held that 
what is probable cause in a given case 
is left largely to the discretion of the 
judge issuing the search warrant. 
State v. Norris, 161 La. 995, 109 S 789; 


SEARCHES AND. SEIZURES 


State: v. sNorzis; L6i ua, 988) 1095s 


787. 

[e] In Missouri (1) this rule ob- 
tains. State v. Hall, 312 Mo. 425, 279 
SW 102; State v. Nicholson, (A.) 7 


SW (2d) 375. Compare State v. Hall, 
312 Mo. 425, 279 SW 102 (which, while 
it adopts this principle from State 
v. Kees, Supra note—requires the ex- 
istence of probable cause for issuance 
to be determined by the magistrate). 
(2) Probable cause authorizing issu- 
ance of search warrant does not de- 
pend on actual facts, but on what 
appeared to justice. State v. Nichol- 
son, supra. 


Necessity of prima facie showing 
in addition to allegations on infor- 
mation and belief see supra § 121 text 
and note 52. 


98. Smoot v. State, 160 Ga. 744, 
128 SE 909, 41 ALR 1533; Abraham 
v. Com., 202 Ky. 491, 260 SW 18; State 
v. Hall, 312 Mo. 425, 279 SW 102: 


[a] Magistrate must conclude 
from the facts stated that probable 
cause really exists. Smoot v. State, 
160 Ga. 744, 128 SE 909, 41 ALR 1533. 


99. See supra § 122. 
1. See supra § 120. 


2. U.S. v. Mitchell, 274 Fed. 128; 
U. S. v.- Borkowski, 268 Fed. 408; 
Peo. v. Fons, 223 Mich. 603, 194 NW 
543; Hansen v. State, 188 Wis. 266, 
205 NW 818; State v. Baltes, 183 Wis. 
545, 198 NW 282. 


[a] Applicant cannot secure valid 
warrant by merely filling out blank 
and swearing to it, for he cannot sub- 
stitute himself for the magistrate; 
nor does the statute permit the mag- 
istrate to abdicate his judicial duty 
of determining whether or not prob- 
able cause exists for the issuance. 
Hansen v. State, 188 Wis. 266, 205 NW 
813. 


[b] Magistrate cannot arbitrarily 
issue warrant; he must require a 
prima facie case to be made out by 
some responsible party before he has 
the authority to issue. State v. 
Baltes, 183 Wis. 545, 198 NW 282. 


3. Smith v. State, 114 Tex. Cr. 315, 
23 SW (2d) 387, 24 SW (2d) 1095. 


[a] If information detailed to 
magistrate is sufficient, if true, to 
constitute probable cause, it is for 
him to determine whether he believes 
it tobetrue. Smith v. State, 114 Tex. 
ae 315, 23 SW (2d) 387, 24 SW (2d) 
1095. 


4. State v. Peterson, 27 Wyo. 185, 
194 P 342, 13 ALR 1284. 


5. See cases infra this note. 


[a] It is question for court wheth- 
er or not probable cause for issuance 
of a warrant exists or not. Pezzeros- 
si v. Com., 214 Ky. 240, 282 SW 1097. 


[b] Determination of legal conclu- 
sion justifying the issuance of a 
search warrant is a judicial function. 
U. S. v. Kelih, 272 Fed. 484. 


_[e] Not executive or administra- 
tive.—The grading of a search war- 
rant is a matter for judicial determi- 


[§ 125 


leged therein;? and hence in no case may he issue 
the warrant, except on inquiry made by him and 
the determination on such inquiry that the facts dis- 
closed constitute probable ecause,* for under this 
rule the determination of probable cause for the 
issuance of the search warrant is the judicial fune- 
tion® of the magistrate or other officer authorized 
to issue the warrant,® and he cannot delegate it to 


nation, and not within the much more 
limited field of the discretion vested 
in executive or administrative officers. 
Hoyer v. State, 180 Wis. 407, 193 NW 
89,27 ALR 673. 


[d] Not for ministerial determi- 
nation.— Wallace v. State, 199 Ind. 317, 
157 NE 657. 


6. U. S+—Levee v. U. S., 29 F. (2d) 
187; U. S. v. Harnich, 287 Fed. 256; 
Giles v. U. S., 284 Fed. 208; Queck v. 
Hawker, 282 Fed. 942 [rev on other 
grounds 1 F. (2d) 77 (certiorari den 
266 U. S. 621 mem, 45 SCt 99 mem, 69 
L. ed. 472 mem)]; U.S. v. Kelih, 272 
Fed. 484; U.S. v. Borkowski, 268 Fed. 
408; In re Rosenwasser, 254 Fed. 171; 
Veeder v. U. S., 252 Fed. 414, 164 
CCA 338 [certiorari den 246 U. S. 675, 
38 SCt-428 62 L. ed. 9331. 


Ga—Smoot v. State, 160 Ga. 744, 
128 SH 909, 41 ALR 1533. 


TIda.—State v. Arregui, 44 Ida. 43, 
254 P 788, 52 ALR 463. 


Ill.—Peo. v. Daugherty, 324 Ill. 160, 
154 NE 907; Peo. v. Elias, 316 Ill. 376, 
147 “NE 4723" “Peo. -v. Pratl, 312 Ra: 
518, 145 NE 610. 


Ind.—Wallace v. State, 199 Ind. 317, 
157 NE 657. 


Ky.—Pezzerossi v. Com., 214 Ky. 
240, 282 SW 1097; Goode v. Com., 199 
Ky. 755, 252 Sw 105. 


Mich.—Peo. v. Fons, 223 Mich. 603, 
194 NW 543. 


Mo.—State v. Lock, 
259 SW 116; 
Sw 391. 


Oh.—Cochran v. State, 105 Oh. St. 
541, 188 NE 54. 


Okl.—Kniseley v. Ham, 39 Okl. 623, 
136 P 427; 49 LRANS 770; Ray v. 
State, (Cr.) 276 P 785; Simpson v. 
State, 30 Okl. Cr. 344, 236 P 55; Reut- 
linger v. State, 29 Okl. Cr. 290, 234 P 
224; Hannan y. State, 29 Okl. Cr. 203, 
233 P 249, 


Or.—-State v. McDaniel, 115 Or. 187, 
231 P 965, 237 P 873. 


Tex.—Smith v. State, 114 Tex. Cr. 
315, 23 SW (2a) 387, 24 SW (2d) 1095. 


Va.—Dellastatious v. Boyce, 152 
Va. 368, 147 SE 267. nee 


Wis.—Glodowski v. State, 196 Wis. 
265, 220 NW 227 [foll State v. Ripley, 
196 Wis. 288, 220 NW 235]; Hansen 
v. State, 188 Wis. 266, 205 NW 813; 
Hoyer v. State, 180 Wis. 407, 193 NW 
89, 27 ALR 6738. 


Alta.—Rex v. Moore, 17 Alta. L. 503, 
63 DomLR 472. 


302 Mo. 400, 
State v. Reis, (A.) 268 


41 


[a] Magistrate before whom com- 
plaint is made will determine the 
question of probable cause for ‘issu- 
ance. Peo. v. Hlias, 316 Ill. 376, 147 
NE 472; Kniseley v. Ham, 89 Okl. 623, 
136 P 427, 49 LRANS 770 (magistrate 
before whom complaint is filed). 


_[b] Issuing magistrate must- use 
his own judgment on the sufficiency 
of the ground shown. State v. Friend, 
206 Iowa 615, 220 NW 59. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Ont.—Hicks v. McCune, 49 Ont. L. - 


§§ 125-127] 


accuser,’ the officer who executes the warrant,® or 
to a clerk. However, a loose method of writing by 
the court clerk which indicated that he made the 
finding of probable cause will not invalidate a search 
warrant where the showing of the warrant itself 
proves that the application was made to the court 
and the court found probable cause.® 


[§ 126] (b) Character and Sufficiency of HEvi- 
dence. There is a variety of opinion as to the char- 
acter and sufficiency of evidence for a showing of 
probable cause for the issuance of a search war- 
rant.11 In some jurisdictions the evidence must be 
such as would be admissible in a trial before a ju- 
ry;12 and hence under this rule hearsay statements 
are insufficient to warrant a finding of probable 
eause;!* but the evidence need not be sufficient to 
support a conviction;+* nor must the proof be posi- 
tive, it being enough if it is such as to induce in the 
mind of the issuing officer an honest belief that the 
facts set forth exist.1° In other jurisdictions ap- 
plicant or the witnesses are not confined to such evi- 
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dence as would be admissible at the trial of ac- 
cused,?® and the rule against hearsay is held to be 
inapplicable to inquiries into the existence of prob- 
able cause;+? but the showing must be sufficient to 
create a scintilla of proof at least.1% In still other 
jurisdictions it is held that the statements of cireum- 
stances justifying issuance must be as strong as those 
which would warrant a criminal charge for an arrest 
on such charge without a warrant.'® Too, it is held 
that if the issuing officer knows the character of af- 
fiant, it is proper for him to consider that in his-de- 
termination.?° 


Where search warrant and warrant of arrest are 
issued together, the issuing officer may consider the 
complaint on which the warrant. of arrest is sought, 
together with the affidavit for the search warrant in 
determining probable cause for the issuance of the 
latter.?1 


[§ 127] (c) As Question of Law or of Fact. The 
existence of probable cause is said to be a mixed 
question of law and fact?? the determination of 


[ce] -Commissioner or judicial of-, trate see supra note 5. Be popae v. State, 30 Okl. Cr. 144, 
ficer to whom an application for a . 2 Gow 
search warrant is made must find as 11. See ty text and notes 12-20. 15. State "v1 Baltes 183 swislab4s 
a judicial conclusion the existence of 12. U. S—Simmons v. U. S., teas 198 NW. 989. - , ae , 


probable cause before issuing the| (2d) 85; 
warrant, the existence thereof being 
a jurisdictional fact. Queck | v. 
Hawker, 282 Fed. 942 [rev on other 
grounds i F. (2d) 77, and certiorari 
den 266 U. S. 621, 45 SCt 99, 69 L. ed. 


472]. 


7. -U.. S.—U. S-y. Marnich,, 289 Fed. 
256; U. S. v. Kelih, 272 Fed. 484; In 
re Rosenwasser, 254 Fed. 171; Veeder 


NE 472 


292, 243 P 997; 


Wagner v. U. S. 
581; Lochnane v. U. S., 2 F. (2d) 427; 
Giles v. U. S., 284 Fed. 208. 


Ida.—State v. Arregui, 44 Ida. 43, 
254 P 788, 52 ALR 463. 16. 


Ill.—Peo. v. Elias, 316 Ill. 376, 147 


Okl.—Howell v. State, 33 Okl. Cr. 
Simpson v. State, 30 [a] 


Seyi NS! IC 


Determination of probable cause a 
el ates of issuing officer see supra 


Gwinn v. State, (Ind.) 166 NE 
769; Elliott v. Com., 216 Ky. 270, 287 
SW 726; Goode v. Com., 199 Ky. 755, 
252 SW 105. 


Evidence of information and 


v. U. S., 252 Fed. 414, 164 CCA 338 
[certiorari den 246 U. S. 675 mem, 38 
SCt 428 mem, 62 L. ed. 9383 mem]. 


Ga.—Smoot v. State, 160 Ga. 744, 
128 SE 909, 41 ALR 1533. 


Ida.—State v. Arregui, 44 Ida. 43, 
254 P 788, 52 ALR 463. 


Ky.—Goode v. Com., 199 Ky. 755, 
252 SW 105. 


Okl.—Kniseley v. Ham, 39 Okl. 623, 
136 P 427, 49 LRANS 770; Hannan v. 
State, 29 Okl. Cr. 203, 233 P 249. 


is.—Hansen v. State, 188 Wis. 


WwW 
266, 205 NW 813. 


[a] Existence of probable cause is 
not to be determined by opinion of af- 
fiant, but by the magistrate. In re 
Rosenwasser Bros., Inc., 254 Fed. 171. 


[b] Issting officer, not affiant, 


must possess requisite probable 
cause. Goode v. Com., 199 Ky. 755, 
252 SW 105. 


8. See case infra this note. 


[a] “It is not fit, that the receiv- 
ing or judging of the information 
should be left to the discretion of the 
officer. The magistrate ought to 
judge; and should give certain direc- 
tions to the officer.””’ Money v. Leach, 
8 Burr. 1742, 1766, 97 Reprint 1075 
[quot Dellastatious v. Boyce, 152 Va. 
368, 147 SE 267, 272]. 


9. State v. Marshall, 317 Mo. 413, 
297 SW 63; State v. Lock, 302 Mo. 
400, 259 SW 116. - 


Oh.—Veal v. State, 32 O. C, A. 281. 


Authority of clerks to issue gener- 
ally see supra § 109. 


10. State v. Marshall, 317 Mo. 413, 
297 SW 638. 


Determination of probable cause as 
judicial function for issuing magis- 


Okl. Cr. 344, 286 P 55; Smith v. State, 
30 Okl. Cr. 144, 235 P 273; Reutlinger 
v. State, 29 Okl. Cr. 290, 234 P 224; 
er ag v. State, 29 Okl. Cr. 203, 233 


Wis.—O’Leary v. State, 
442, 220 NW 231. 


[a] “Competent and material” 
evidence.—Peo. vy. Elias, 316 Ill. 376, 
147 NE 472. 


{[b] Affidavit must contain eviden- 
tial facts indicative of probable 
cause. Hayes v. State, 41 Okl. Cr. 
302, 274 P 41; Howell v. State, 33 
Okl. Cr. 292, 243 P 997. 


[c] Charge is not supported by 
affidavit warranting search warrant, 
under the constitutional guaranty, 
unless supported by documentary evi- 
dence or sworn testimony competent 
to establish charge in court. State v. 
Arregui, 44 Ida. 43, 254 P 788, 52 ALR 
463; Peo. v. Elias, 316 Ill. 376, 147 
NE 472. 


[dad] Statement in affidavit must be 
on facts, and on matter concerning 
things which will.make them compe- 
tent as evidence in court as tending 
to prove the same ultimate facts or 
conclusions. Simpson v. State, 30 
Okl. Cr. 344, 236 P 55. 


13. Glodowski v. State, 196 Wis. 
265, 220 NW 227 [foll State v. Rip- 
ley, 196 Wis., 288, 220 NW _ 235]; 
O’Leary v. State, 196 Wis. 442, 220 
NW 231. 


[a] Testimony based on informa- 
tion received from others is insuffi- 
cient on which to base a finding au- 
thorizing issuance of a warrant for 
search of home. Glodowski v. State, 
196 Wis. 265, 220 NW 227 [foll State 
v. Ripley, 196 Wis. 288, 220 NW 235]. 


Knowledge in affidavit or complaint 
on hearsay see supra § 123. 


14. Simmons v. U. S., 18 F. (2d) 


196 Wis. 


facts known or observed by officers 
indicating correctness is admissible 
in hearing to determine probable cause 
for issuing a search warrant. Gwinn 
v. State, (Ind.) 166 NE 769. 


17. Gwinn v. State, supra. 


[a] Evidence, partly hearsay, held 
sufficient.—Sheriff’s testimony con- 
cerning observation of defendant’s 
premises and conduct indicating pos- 
session of a still, although partly 
hearsay, was sufficient to show proba- 
ble cause for issuance of a search 
warrant. Gwinn y. State, (Ind.) 166 
NE 769. 


18. Elliott v. Com., 216 Ky. 270, 287 
SW 726. 


19. State v. Madison County Fifth 
dugicial Dist.;-Ct. 71) Mont. 12556 22% 


20. Goode v. Com., 199 Ky. 755, 252 
SW 105. 


[a] Character of affiant and in- 
formant.—In deciding whether an af- 
fidavit, stating that affiant had been 
informed by a designated individual 
that liquor was unlawfully possessed, 
showed probable cause for the issu- 
ance of a search warrant, it is proper 
for the court to consider, if he has 
knowledge thereof, the character of 
the person making the affidavit, as 
well as the character of the person 
from whom the information was ob-~ 


tained. Goode v. Com., 199 Ky. 755, 
252 SW 105. 

nal In re Rosenwasser, 254 Fed. 
ilitials 


[a] Affidavit for search warrant 
and complaint for warrant of arres? 
held to show probable cause to justify 
issuance of search warrant. In re 
Rosenwasser, 254 Fed. 171. 


22. State v. Lock, 302 Mo. 400, 259 
SW 116; State v. Quartier, 114 Or. 
657, 236 P 746. 


1224 [560.3] 


which requires that facts be stated from which prob- 
able cause may be inferred.?* Thus, whether the 
circumstances alleged to show probable cause ex- 
isted is a matter of fact, but whether supposing 
them true they amount to probable cause is a ques- 


tion of law.?4 


[§ 128] (6) Finding of Probable Cause. 
issuing officer after consideration under the rule 
above stated?° is satisfied of the existence of the 
grounds for the appheation,?® or that there is prob- 
able eause to believe that they exist,?" he must issue 
the search warrant applied for;?* and while the fed- 
eral statute provides that he must state therein the 
particular grounds or probable cause for its issu- 
ance,?® yet where the affidavit on which the warrant 
issues meets the constitutional requirements, the 
failure of the issuing officer to state in the warrant 
that he found probable cause will not be fatal to the 


23. State v. Lock, 302 Mo. 400, 259 
SW 116. 
24. Miller v. Brown, 3 Mo. 127, 23 


AmD 693; State v. Quartier, 114 Or. 
657, 2386 P 746. 


Judicial function see supra § 125. 


25. See supra §§ 125-127. 
26. Steele v> U:-S., 267 U.S. 498, 
ABUSCE 414.069) tr 6d OT 5s Uk, Sov. 


Kaplan, 286 Fed. 963. 


oy. Steele v.. U.S. 267. U. -Si0498) 
45 SCt 414, 69 L. ed. 757; U.S. v. Kap- 
lan, 286 Fed. 963. 

28. Steele v. U. S., 267 U. S. 498, 
Ab SO 414.) 69" Ei. eds T5Ts PUN S.evs 
Kaplan, 286 Fed. 963. 


29. Espionage Act tit 11 § 6 (USCA 
tit d5)< 


30. Hawker v. Queck, 1 F. (2d) 77 
[rev 282 Fed. 942 (certiorari den 266 
U. S. 621, 45 SCt 99, 69 L. ed. 472)]; 
Tucker v. U. S., 299 Fed. 235. But see 
U. S. v. Kaplan, 286 Fed. 963 (which 
declares that the statutory require- 
ment that the particular grounds or 
probable cause for issuance be recited 
in the warrant is mandatory). 


[a] It is existence of probable 
cause, not finding by magistrate, 
which makes the issuance legal. 
Hawker v. Queck, 1 F. (2d) 77 [rev 


282 Fed. 942 (certiorari den 266 U. S. 
621, 45 SCt 99, 69 L. ed. 472)]. 


31. Mai v. State, 152 Miss. 225, 119 
S$ 177; State v. Marshall, 317 Mo. 413, 
297 SW 63; Smith v. State, 114 Tex. 
Cr. 315, 23 SW (2d) 387, 24 SW (2d) 
1095; Glodowski v. State, 196 Wis. 
265, 220 NW 227 [foll State v. Ripley, 
196 Wis. 288, 220 NW 235]; Frihart 
v. State, 189 Wis. 622, 208 NW 469; 
State v. Blumenstein, 186 Wis. 428, 
202 NW 684 (stating that there is 
no statutory requirement that the 
magistrate make an entry specifically 
finding probable cause). 


{a] Neither written nor oral dec- 
laration that probable cause exists in 
mind of magistrate need be made to 
justify issuance of a search warrant. 
Frihart v. State, 189 Wis. 622, 208 NW 
469. 


{b] Recital in search warrant that 
justice was “satisfied that there was 
reasonable cause for” belief that de- 
fendant was violating the law is suf- 
ficient finding of reasonable cause, in 
the absence of other record of such 
finding. State v. Blumenstein, 186 
Wis. 428, 202 NW 684. 


fe] Recital in search warrant of 
clerk’s finding of probabie cause is 
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warrant.?° 


[§§ 127-129 


Likewise it is held in some state juris- 
dictions that a formal finding of probable cause is 
not essential to the validity of the search warrant,?* 
for the issuance of the search warrant implies a find- 
ing of probable cause;*? nor will the magistrate’s 


finding that probable cause existed in the mind of 


If the 


surplusage where the order of court 
shows that probable cause was found 
by the judge, since the warrant is not 
required to recite the order of court 
finding probable cause. State v. Mar- 
shall, 317 Mo. 4138, 297 SW 63. 


Failure to record finding of proba- 
ble cause in magistrate’s docket see 
infra § 135 note 15. 


32. Mai v. State, 152 Miss. 225,119 
S 177; Hendricks v. State, 144 Miss. 
87, 109 S 268; Smith v. State, 114 Tex. 
Cr. 315, 23 SW (2d) 387, 24 SW (2d) 
1095; Frihart v. State, 189 Wis. 622, 
208 NW 469; Bergman v. State, 189 
Wis. 615, 208 NW 470 (holding that 
it will be presumed that magistrate 
concluded that there was probable 
cause). 


[a] Issuance of search warrant is 
adjudication by officer issuing it that 
probable cause existed for search. 
Mai v. State, 152 Miss. 225, 119 S 177. 


[b] Issuance of search warrant is 
judicial finding of necessary facts set 
forth in the affidavit therefor, and an 
adjudication that there is probable 
cause for search. Hendricks v. State, 
144 Miss. 87, 109 S 263. 


[c] Magistrate declares probable 
cause to exist when he issues the 
search warrant. Frihart v. State, 189 
Wis. 622, 208 NW 469. 


33. Frihart v. State, supra. 


[a] It tends to show that it did 
exist in his own mind, for, in the ab- 
sence of proof to the contrary, it must 
be presumed that the witness was an 
ordinarily cautious and prudent man, 
and if the facts induced in him a rea- 
sonable belief in the facts testified 
to, it is reasonable to presume that 
they did so in the mind of the magis- 
trate. Frihart v. State, 189 Wis. 622, 
208 NW 469. 


34. See constitutional and statu- 
tory provisions. 

35. See cases infra this section. 

36. U. S.—Munch v. U. S., 24 F. 
(2d) 518; U.S. v. Borkowski, 268 Fed. 
408; In re Tri-State Coal, etc., Co., 
253 Fed. 605. 

Ala.—Toole v. State, 170 Ala. 41, 54 
SaLg5: 

Fla.—Haile v. Gardnen, 82 Fla. 355, 
91 S 376. 

Ind.—Hess v. State, 198 Ind. 1, 151 
NE 405. 

Iowa.—State v. Moore, 
749, 101 NW 7382. 

Ky.—Caudill v. Com., 198 Ky. 695, 
249 SW 1005. 


125 Iowa 


the witness negative its existence in his own mind.** 


[§ 129] f. Description of Place or Thing To Be 
Searched—(1) In General. 
utory provisions requiring that the place or thing 
sought to be searched must be described in the ap- 
plication for a search warrant?* must be observed.?°® 
The affidavit or complaint must contain a deseription 
of the place intended to be searched,*® for the issu- 
ing officer has no right to issue a search warrant to 
search a place not mentioned in the affidavit;?” and 
the designation of the place must be clear,*® cer- 
tain,®® specifie,4® or particular,*! and if it is not so 


Constitutional and stat- 


Me.—State v. Sheehan, 111 Me. 503, 
90 A 120. 


Mich.—Peo. v. Lienartowicz, 225 
Mich. 303, 196 NW 326; Peo. v. Musk, 
221 Mich. 578, 192 NW 485. 


Miss.—Spears v. State, 99 S 361 (a 
requirement of the certificate on 
which the warrant is based). 


Mo.—State v. Perkins, 220 Mo. A. 
349, 285 SW 1021. 


Okl.—Sherwood v. State, (Cr.) 290 
P12). James we State! (Cr ec wie 
682; Wiese v. State, 32 Okl. Cr. 203, 
240 P 1075; Reutlinger-v. State, 29 


OKI. Cr. 290, 234 P 224. 


Tex.—McTyre v. State, 113 Tex. Cr. 
31, 19 SW (2d) 49. See Cardness v. 
State, dil} |) ex, Cr, (623, eau SV oo) 
812 (requirement is evident from the 
constitutional provision and by vari- 
ous articles in the code of criminal 
procedure). 


Wis.—Anderson vy. State, 192 Wis. 
352, 212 NW 628. 


[a] Important and indispensable 
element.—It is by virtue of the con- 
stitution and legislative acts a pre- 
requisite to the right to search one’s 
home or possessions that the place to 
be searched shall be alleged under 
oath. Peo. v. Musk, 221 Mich. 578, 
192 NW 485. 

_[b] Under Espionage Act (1917) 
tit 11 § 3 (USCA tit 18 § 618) an affi- 
davit is insufficient if it does not de- 
scribe any place or property. Munch 
v. U. S., 24 B. (2d) 518. 


87. Peo. v. Lienartowicz, 225 Mich. 
3803, 196 NW 326. 


38. Parkinson v. State, 145 Miss. 
237, 110S 513. 


39. Hess v. State, 198 Ind. 1, 151 
NE 405. 
[a] Certainty of place to be 


searched is constitutional mandate.— 
Hess v. State, 198 Ind. 1, 151 NE 405. 


40. Parkinson vy. State, 145 Miss. 
237, 110 S 518; Spears v.. State, 
(Miss.) 99 S 361; McCauley v. State, 
39 Okl. Cr. 387, 265 P 654. 


[a] Under plain wording of consti- 
tution, providing that ‘no warrant 
shall issue without probable cause 


supported by oath or affirmation 
specifically ‘designating the place to 
be searched and the person or thing to 
be seized,” the certificate on which a 
search warrant is issued must specifi- 
cally designate the place to be 
Seer chee: Spears v. State, (Miss.) 99 


41. Sherwood v. State, (Okl. Cr.) 


For later cases, developments and changes in the law see Annotations, same title and section number, 


a é i ‘ ‘ ° 


§§ 129-131] 


described a search warrant issued thereon is void.*? 
However, as to the exact degree of precision required 
of the description in the application, there seems to 
be no fixed or absolute rule,*® each case being largely 
determined on its own particular facts.4* Nice and 
technieal descriptions are not as a rule required,*® 
although a description such as would be required in 
a deed to convey a specific parcel of real property 
will generally be sufficient.4® The rule as stated by 
some courts is that deseription must be so exact that 
it will not leave the place that he is authorized to 
search to the diseretion of the officer,#” and the de- 
scription will be sufficient if it enables the officer 
to locate the premises without the aid of other in- 
formation.*® Another statement of the rule is that 
a reasonable,*® or a reasonably certain,®® deseription 
of the premises is required, couched in such language 
as will enable the officer executing the warrant to 
identify the property with reasonable certainty ;°+ 
or a description which will enable a prudent®? offi- 
cer to locate the property®® from the face of the 
warrant,°* it being sufficient if the description points 
out a definitely ascertainable place in terms of rea- 
sonable certainty,°> or, as elsewhere stated in the 
description, must be such that it will clearly and 
certainly enable the officer executing the warrant 
to locate the place,®°*® and enable the occupant to 
know from the warrant the place the officer is direct- 
ed to search.*? 


[§ 130] (2) Location Generally. The laying of 
venue is no part of a description in a complaint or 
an affidavit,>® and the fact that the complaint states 


290 P 1112 (place must be particular- 51; 
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Anderson v. State, 


[56 C.J.] 1225 


that the premises are at a place different, in the 
same county, than that where the venue was laid is 
not a fatal defect;°® and the failure to name the 
village containing the premises to be searched does 
not necessarily render it insufficient.°° “In said 
county and state” as part of the description is not 
insufficient if the caption shows the county and the 
state wherein the property to be searched is locat- 
ed.°1 Where there are two affidavits, they must be 
considered together in the ascertainment of whether 
or not the place to be searched is within the proper 
county.°” 


[§ 131] (3) In Urban Districts. A description of 
premises as being within a city will not be fatally 
defective where such premises are seventy-five feet 
outside the city limits, there being no doubt as to 
the place intended.®? A description of a place to be 
searched as a certain type of house,®* or a residence 
occupied by a named person,®® being at a certain 
number on a specified street in a named city, is suffi- 
cient;°° and the fact that a municipal ordinance has 
changed the numbering of the houses, where the 
number on the house in question is not actually 
changed, will not render the description of a house, 
as of the number it had before the change and was 
generally known by, insufficient.°7 Nor will the facet 
that a house deseribed as occupied by a named per- 
son and his wife and on a certain street and at a 
certain number was further described as the same 
number and a fraction, both being the same house 
and occupied by the named parties, render the 


2 


192 Wis. 58. State v. Sobel, 124 Mo. 35, 125 


ly described). 


42. Spears v. State, (Miss.) 99 S 
361; McCauley v. State, 39 Okl. Cr. 
387, 265 P 654. 


43. See infra text and notes 44-57. 


44. Peo. v. Lienartowicz, 225 Mich. 
303, 196 NW 326. 


45. Peo. v. Ranes, 230 Mich. 384, 
203 NW 77; Peo. v. Lienartowicz, 225 
Mich. 303, 196 NW 326; Matthews v. 
State, 134 Miss. 807, 100 S 18; Loeb 
v. State, 133 Miss. 883, 98 S 449; An- 
oo v. State, 192 Wis. 352, 212 NW 
628. 


[a] Not technical description of 
conveyance.—A description in an affi- 
davit for a search warrant need not 
be the technical description of a con- 
veyanee. Peo. v. Ranes, 230 Mich. 
884, 203 NW 77; Matthews v. State, 
134 Miss. 807, 100 S 18; Loeb v. State, 
1383 Miss. 883, 98 S 449. 


46. Rose v. State, 171 In‘d. 662, 87 
NE 103, 17 AnnCas 228. 


47. Toole v. State, 170 Ala. 41,5458 
195; Hess v. State, 198 Ind. 1, 151 NE 
405; Le Juste v. State, 197 Ind. 327, 
150 NE 791; Flum v. State, 193 Ind. 
585, 141 NE 353; Rose v. Staté, 171 
Ind. 662, 87 NE 103, 17 AnnCas 228; 
French v. State, (Ind. A.) 169 NE 338; 
Ogle v. State, (OKl. Cr.) 288 P- 1000; 
Martin v. State, 36 Okl. Cr. 82, 253 3 Pp 
451. 


[a] Description held sufficient.— 
Martin v. State, 36 Okl. Cr. 82, 252 P 
451. 

48. Mitchell v. State, (Okl. Cr.) 277 
P 260. 

49. Caudill v. Com., 198 Ky. 695, 
249 SW 1005. 

50. State v. Perkins, 220 Mo. A. 


349, 285 SW 1021 [foll State vy. Bass, 
(Mo. A.) 285 SW 1024]. 


352, 212 NW 628 (verified complaint). 


[a] Verified complaint held suffi- 
cient as describing premises to be 
searched, pointing out definitely as- 
certainable place in terms of reason- 
able certainty. Anderson v. State, 
192 Wis. 352, 212 NW 628. 


[b] Physical facts may be incor- 
porated into the complaint, as color 
of blinds and trimmings of windows 
and doors, location of chimneys, 
porch, stairs leading to main en- 
trance; also the names of neighbors, 
especially if they be unusual or odd 
Such and other details may not only 
identify a building to a reasonable 
certainty, but to an_ absolute cer- 
tainty. Anderson v. State, 192 Wis. 
352, 212 NW 628. 


52. State v. Nordseick, (Mo. A.) 
295 SW 808. 


53.. Wells v. Com., 221 Ky. 796, 299 
SW 975 (affidavit); State v. Nord- 
seick, (Mo. A.) 295 SW 808. 


54. State v. Nordseick, supra. 


{a] Affidavit held sufficient.—State 
v. Nordseick, (Mo. A.) 295 SW 808. 


55. Peo. v. Lienartowicz, 225 Mich. 
303, 196 NW 326; Anderson v. State, 
192 Wis. 352, 212 NW 628. 


56. Matthews v. State, 134 Miss. 
807, 100 S 18; Loeb v. State, 133 Miss. 
883, 98 S 449. 


[a] “A description which points 
out or identifies the place to be 
searched with such reasonable cer- 
tainty as will obviate any mistake in 
locating it is all the Constitution or 
statute requires.” State v. Moore, 
125 Iowa 749, 101 NW 732, 733 [quot 
Hess v. State, 198 Ind. 1, 151 NE 405, 
407]. 


57. Matthews v. State, 134 Miss. 
807, 100 S 18. 


A 258. 
59. State v. Sobel, supra. 


60. Anderson v. State, 
352, 212 NW 628. 


[a] Fact that issuing justice’s of- 
fice is located in village is some indi- 
cation that the premises are con- 
tained within the village in which the 
office of the justice is located. Ander- 
son v. State, 192 Wis. 352, 212 NW 628. 


61. Matthews v. State, 134 Miss. 
807, 100 S 18. 


62. Peo. v. Chippewa Cir. Jydge 
226 Mich. 306, 197 NW 539. 


63... French v. Com, 222 Ky: 385; 
300 SW 902. 


64. Goodman v. State, 
NE 755. 


65. Loeb v. State, 133 Miss. 883, 98 
S 449; Wilson v. State 10O6aTexeoGri 
75, 290 SW 1108. 


66. Goodman v. State, (Ind.) 165 
NE 755; Loeb v. State, 133 Miss. 883, 
98 S 449; Wilson v. State, 106 Tex. 
Cr. 75; 290 SW 1103. 


[a] Descriptions held sufficient.— 
(1) An affidavit for a seareh warrant, 
describing the place to be searched as 
“a place occupied by L. at a residence 
on Thirty-Third avenue, house No. 
1009, in the ecity of Meridian, Miss.,” 
is sufficient, under Const. § 23, provid- 
ing that no warrant shall be issued 
without probable cause supported by 
oath or affirmation, specially desig- 
nating the place to be searched. Loeb 
v. State, 1388 Miss. 888, 98 S 449. (2) 
Affidavit describing premises as a 
one-story frame house and outbuild- 
ings appurtenant, designated as a cer- 
tain number on a certain street in a 
certain city, is suffic lent, +Foodman Vv. 
State, (Ind.) 165 NE 7565. 


67. Peo. v. obras ih 235 Mich. 
198, 209 NW 74 


192 Wis. 


(Ind.) 166 
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search warrant issued on such affidavit invalid.** 
Under a statute requiring the place to be described 
“as near as may be,” a description of a place at a 
certain street number in the city, “to wit a stable 
or storehouse in the rear” of the residence at that 
number, does not warrant the search of two places, 
but only one place answering one or the other of 
the two descriptions, and hence is a sufficiently defi- 
nite description.®® Too, a deseription of the place 
as a store on a designated side of a named street 
in a certain city, giving the commonly known name 
of the store and the name of the occupant, is suffi- 
cient.7° However, merely describing the place as 
a house of a certain type and color on a certain street 
in a named city is insufficient,1 although a similar 
description has been held to be sufficient.7? An af- 
fidavit describing the premises as situated in a named 
addition in a certain county, without stating to what 
town the addition is a part, is insufficient.7* And 
a deseription of the premises as defendant’s resi- 
dence, outbuildings, and premises in the southeast 
part of a certain city, with no other description, is 
not sufficiently specific.74 But in a small city, where 
the officers presumably know the citizens, an affidavit 
that affiant resides next door to the house to be 
searched is reasonably sufficient ;*° and a description 
of the store and adjoining house of a named party 
in a named village is held to be sufficient.*° 


[§ 132] (4) In Rural Districts. The description 


68. Hess v. State, 198 Ind. 1, 151 


of the place to be searched as a certain farm with 
a certain section, township, and range number is 
held to be sufficient,’7 particularly where additional 
deseriptions and directions are given,‘* and the fact 
that the place described is an entire farm of a single 
tract of land will not render it defeetive,?® for it is 
even held that the place described may include all 
contiguous real property in the exclusive possession 
of the offender, however large or extensive.S° How- 
ever, the affidavit may, in deseribing the premises to 
be searched, make exception of a certain tract of land 
on a designated portion of the property deseribed ;*! 
but a description of a whole section of land and 
the buildings thereon to be searched has been held 
to be too indefinite.*? While a deseription of prem- 
ises occupied by a certain person in a certain district 
“about” a certain number of miles in a specified: di- 
rection from a named locality, in the proper county 
and state, is held to be sufficient,** other similar de- 
seriptions have been held to be insufficient;’* and, 
under a statute requiring the description to be as 
“near as may be,” the affidavit’s description of prem- 
ises as situated a mile and a half in a named diree- 
tion from a certain town, situated in a named county, 
is insufficient.*° Deseriptions locating premises on 
roads or highways, describing the type of house, 
naming the occupants and the manner in which it 
may be reached, are held sufficient.® , 


[§ 133] (5) Name of Owner or Occupant. While 


77. Tongut v. State, 197 Ind. 539, [a] Approximate locations held 
NE 405. 151 NE 427; Richerson vy. State, (Okl. | sufficient—(1) An affidavit for a 
fa] hts an affidavit and search Cr.) 278 P 356. Search warrant sufficiently described 


warrant, describing a building as No. [a] 
214 on a certain street, is not rendered 
invalid by a further description as No. 
214%, where the entire building was 
designated by the first number and 
occupied by defendant and his wife. 
Hess v. State, 198 Ind. 1, 151 NE 405. 


69. Toole v. State, 170 Ala. 41, 54 
S 195. 


70. State v. Sheehan, 111 Me. 503, 
90 A 120. 


[a] Description is sufficient with- 
out number.—State v. Sheehan, 111 
Me. 5038, 90 A 120. 


7 Le wuste v: State, 197 Ind.1327, 
150 NE 791. 


[a] Particularly where, as in the 
instant case, there were several 
houses on the designated street of 
the size and color described. Le Juste 
v. State, 197 Ind. 327, 150 NE 791. 


72. Johnson v. State, 146 Miss. 593, 
a See 


“on what 
in section 
range 4 (being) 
east half of the 
Ind.”’ 


acres intended. 


[b] Description 
tion, to authorize 


scribed premises. 


73. 
[a] 


warrant, as 


Seventy-two 
acre farm is sufficiently described in 
is known as the Coble 


in Cloverdale township of Putnam, 
This clearly points out 
sufficiently designates the particular 
Tongut v. State, 197 
Ind. 539, 151 NE 427, 428. 


selling out township, range, and sec- 
outs, outhouses, and barns on the de- 


(Okl. Cr.) 278 P 356. 
See case infra this note. 


Reference to other property 
in addition.—A description of 
premises, in an affidavit for a search 
“two-story white house 
on the N. W. % of Section 25, Twp. | 9 
2 N., Range 12 W., being the first 
house south of the Bennett proper- 


the property as certain buildings lo- 
cated on a farm occupied by defend- 
ant two and one-half miles north- 
west of a named place. Boone v. 
State, 114 Tex. Cr. 653, 26 SW (2d) 
655. (2) An affidavit for a search 
warrant under the constitutional 
guaranty desé¢ribing the premises as 
“the premises occupied by L. A. Mat- 
thews, in district No. 5, about 14 
miles northeast of Hazlehurst, in 
said county and state,’ is sufficient. 
Mathes v. State, 1384 Miss. 807, 100 


and one-half 


17, township 12, 
725 -acres in’ the 
northeast quarter 


and 


held sufficient, in 


a f all dug- 
Bear eh, Ot a Us 84. See cases infra this note. 


[a] Descriptions held too vague 
and indefinite——(1) An affidavit for 
a warrant for search of defendant’s 
residence on land located “about four 
miles west and about one mile south 
and about one-half mile west and 
about one-fourth mile south of 
Eufaula” is void, under Const. art 

§ 30. Ogle v. State, (Okl. Cr.) 
288 P 1000. (2) An affidavit for a 
Search warrant describing the prem- 


Richerson v. State, 


the 


2 ty, the same being the premises of | ises as “his residen th i 
[a] Description as “premises of J.| 73? Qs so ; oud : ce, outhouses and 
located on H. street in the city of W ok Cr OR ER ee ae, v. State, prenives and aoe aon Coie ; 
in said county and state” is sufficient- 4 Rie ® aks ate é wo ¢ 
ly accurate to authorize a_ warrant. 79. Tongut v. State, 197 Ind. 539, | miles west and about one-fourth mile 4 
Johnson vy. State, 146 Miss. 593, 111 S/151 NE 427. Patgan ected Mews S 3 my Pane i 
595. g0. Reutlinger v. State, 29 Okl.| ques y2 : Soames 3 
73. Abbott v. State, (Okl. Cr.) 281] Cr. 290, 234 P 224. Sere osh 
P 597. [a] Range of two thousand one ‘ 
74, Runnells v. State, (Okl. Cr.)| hundred and sixty acres in the ex-| g.9' 9, -anincas,  atate, 115 Tex. Cr, | 
288 P 367. clusive eek Seas a of gee rises , hi y 
11 be included in the “place to 86. See cases infra this note ‘ 
75. Wellman v. Com., 219 Ky. 323, | oY 2 fF Rue : : 
292 SW 779. Bae heen ae easier Recor, [a] Shack reached by certain j 
76, See infra this note ? 3 J highway.—An affidavit for a search t 
: ‘ Sa Pi a Pe och luap nada en Seeger v. State, (Ind.) 168 NE bigest ee ae tee rene Ke ' 
a e i - ; e searched as “a tar paper shac 
fidavit as “store building and dwell- and garage, located’? on a particular q 
Bee Ree eee cee neta: | doc iain ued ime | Doreen cee ee 
e village o racy, é€ ., Mis- on which it was located, an y the 
souri, . oecupied by Bob Minor” 83. Matthews v. State, 134 Miss.| manner in which it was reached, “to 
is sufficient. State v. Minor, 318 Mo.|807, 100 S 18; Boone v. State, 114] said shack, which is on north side 
827, 1 SW (2d) 106. Tex. Cr. 653, 26 SW (2d) 655. of said road and with garage attached 
For later cases, developments anid changes in the law see Annotations, same title and section number. 
: 
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it is held in some jurisdictions that the application 
must name the owner or party in possession,*’ it is 
also said that the name of the owner or occupant is 
not absolutely essential to the sufficiency of the af- 
fidavit,*® but he should be named or described as 
Moreover, where the party is unknown 
and is designated as John Doe, a description of the 
Thus, under a statute re- 
quiring that the affidavit for a seareh warrant shall 
contain the name of the person, or, if his name be 
unknown, a description of him, or that it shall be 
stated that he is unknown, a statement in the affida- 
vit that the premises are occupied by parties un- 
known, and whose description is unknown, is suffi- 
Where premises are occupied or owned by 
several persons, a description in an affidavit which 
does not name the owner or occupant is insufficient, °? 
for it amounts to a description of several places.°* 
However, it is held that the fact that two distinct 
residences are accurately described in the same af- 
fidavit, they being different apartments in the same 
building, does not render the affidavit defective.®* 
An affidavit describing a place as occupied by the. 
estate of a deceased person is, of course, insuffi- 


unknown.8? 


person is not necessary.?° 


cient.?1 


situated in the town- 
said county and 


to east side, 
ship of Lansing, 
state, and occupied by said Jack 
Reans” et “al.;)” is’ sufficient... “Peo: Vv: 
Ranes, 230 Mich. 384, 203 NW 77. 


[b] House on certain highway.— 
An affidavit describing the premises 
to be searched as ‘“‘second house on 
north side of Duvall-Monroe highway 
and west from highway bridge over 
Skykomish river in Snohomish coun- 
ty, state of Washington,” used and 
occupied by parties previously de- 
scribed, is sufficient to identify the 
premises, in the absence of a particu- 
lar description. U. S. v. Neadeau, 2 
F. (2d) 148. 


87. State v. Perkins, 220 Mo. A. 
349, 285 SW 1021 [foll State v. Bass, 
(A.) 285 SW 1024]. 


88. Sherwood v. State, 
290 P1112. 


89. Sherwood vy. State, supra. 


[a] Omission of names without 
giving reasons therefor.—An affidavit 
omitting defendant’s name without 
giving a reason therefor and the first 
name of the owner of the premises 
without giving a reason for that 
omission is insufficient to authorize 
the issuance of a search warrant 
against the owner and defendant. 
Dobbins v. State, 39 Okl. Cr. 146, 267 
OSs 


90. .Egner v. 
289 SW 1108. 


[a] Reason for rule.—The search 
warrant not being for the search of 
a person, a description of the person 
is not necessary. Egner v. Com., 217 
Ky. 503, 289 SW 1108. 


91. Elms v. State, 
642, 26 SW (2d) 211. 


92. .U. S. v. Innelli, 286 Fed. 731; 
Brandt v. State, 34 Okl. Cr. 400, 246 
P 1106; Myer v. State, 34 Okl. Cr. 
421, 246 P 1105; Daniels v. State, 32 
Okl. Cr. 426, 241 P 836; Cummings 
v. State, 32 Okl. Cr. 274, 240 P 1078; 
Wiese v. State, 32 Okl. Cr. 203, 240 
P 1075. 


[a] Land owned by several.—An 
affidavit for a search warrant, de- 
seribing the place to be searched as 
a certain section of land, without 
naming the owner, is insufficient to 
furnish a particular description of 


(Okl. Cr.) 


Com., 217. Ky. 503, 


LL4, Nex: ‘Gr. 
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the place to be s2arched, where it 
appeared that the land was owned 
and occupied by several persons. 
Daniels v. State, 32 Okl. Cr. 426, 241 
P 836; Cummings v. State, 32 Okl. 
Cr. 274, 240 P 1078; Wiese v. State, 
32 Okl. Cr. 208, 240 P 1075. 


[b] Building occupied by several. 
—Where the place to be searched is 
described in the affidavit by a sin- 
gle street number, without naming 
the owner or any of the occupants, 
and two or more families reside there 
in separate apartments, such descrip- 
tion is insufficient. Myer v. State, 
34 Okl. Cr. 421, 246 P 1105. 


93. U. S. v. Innelli, 286 Fed. 731; 
Myer v. State, 34 Okl. Cr. 421, 246 
P 1105; Cummings y. State, 32 Okl. 
Cr. 274, 240 P 1078; Wiese v. State, 
32 Okl. Cr. 203, 240 P 1075. 


94. Boone v. Com., 206 Ky. 657, 
268 SW 286. 


[a] Accused controlling one and 
part of other apartment.—An aflida- 
vit was not defective because two 
apartments in a single house, not 
connected by an opening, were de- 
scribed therein, where one apartment 
and part of the other were under the 
control of accused. Boone v. Com., 
206 Ky. 657, 268 SW 286. 


95. Parkinson vy. State, 145 Miss. 
287, 110.S.$13. 


[a] In law and infact there was 
no such person, the evidence showing 
that the man had been dead for years, 
and in the instant case the place was 
not owned by the estate, but by a 
person, and was occupied by him. 
Parkinson v. State, 145 Miss. 2387, 110 
S 513. 


CXR) WE MEA Aig 7 Alaska 
37. 


MclIsaacs, 


97. Richerson v. State, (Okl. Cr.) 
278 P 356; Maupin vy. State, 38 Okl. 
Cr. 241,260 P92; Cudjo v. State, 34 
Okl. Gri 199, 245° Bs 906; Duncan, Vv. 
State, 11 Okl. Cr. 217, 144 P 629. 


{a] Rule stated.—An affidavit 
which does not state that the private 
residence or some part thereof is 
used as a place of storage, a hotel, 
or a boarding house, or is a place of 
public resort, does not authorize the 
search of a private residence when 
occupied as such. Richerson v. State, 
(Okl. Cr.) 278 P 356. 


Stating statutory exceptions. 
require that the affidavit for a search warrant for 
the search of a private residence show that it is 
within the statutory exceptions allowing it to be 
searched;®* and where a search is made upon the 
authority of a search warrant based upon an affidavit 
not showing that the private residence comes within 
the statutory exceptions, the search is illegal.®8 


[§ 134] g. Description of Thing To Be Seized. 
Constitutional and statutory provisions requiring the 
thing to be seized to be described in the application 
for a search warrant®® must be observed. 
davit must also describe the things to be seized? 
clearly and specifically,*? or with reasonable partie- 
ularity* or accuracy;> hence, broad general char- 
acterizations or descriptions of the goods are insuf- 
ficient. However, where, by the nature of the goods 


L 
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Description of hotel. A description of the prem- 
ises to be searched merely as a named hotel at a par- 
ticular place is not specific enough, as a hotel may 
contain many rooms and many innocent people who 
would be subject to search.®® 


Some jurisdictions 


The affi- 


98. Maupin v. State, 38 Okl. Cr. 
241, 260 P\92; Dunean v., ‘State, 11 
OKI. Cr. 217, 144 P 629. 


99. See constitutional and statu- 
tory provisions. 


1. See cases infra this section. 


2. U. S—Munch v. U. S., 24 FB, 
(2d) 518; U.-S. v. Boyd, 1 F. (2d) 
1019; U. S. v. Carlson, 292 Fed. 463; 
wy Ss. ve woes 268 Fed. 408; 
n re ri-State Coal, etce., a 
Fed. 605. Sa 


Cal.—Peo. v. Mayen, 188 Cal. 
205 P 435, 24 ALR 1383. 


Fla.—Haile v. Gardner, 82 Fla. 
91 S 376. ao Ee 


Ill.—Peo. v. Kahn, 256 Ill. A. 415. 


Mich.—Peo. v. Musk, 221 Mich. 
192 NW 485. ga et 


Miss.—Parkinson  v. 
Miss. 237, 110 S 5138. 


Okl.—Wiese v. State, 32 Okl. A 
203, 240 P1075. a 


[a] Affidavit containing no de- 
scription of the thing to be searched 
for is insufficient as a basis for a 
search warrant. U. S. v. Carlson, 
292 Fed. 463. 


[b] Books to be seized held insuf- 
ficiently designated in an affidavit for 
a search warrant. In re Tri-State 
Coal, ete., Co., 253 Fed. 605. 


3. Parkinson v. State, 145 Miss. 
237,110 S 513. hs 


[a] Proof of particular article.— 
On an application for a search war- 
rant, to show probable cause to 
search for evidence of a particular 
offense, proof must show the par- 
ticular article or objects sought to 
pes ated: U. S. v. Boyd, 1 F. (2a) 


4. Peo. v. Mayen, 188 Cal. 237, 205 
P 435, 24 ALR 1383. 


5 Peo, v. Kahn, 256 Ill, A, 415. 


[a] It is just as important that 
property should be accurately describ- 
ed in a complaint for a search war- 
rant as it is in an indictment for lar- 
ceny, where such is the requirement. 
Peo. v. Kahn, 256 Ill. A. 415. 


6 U.S. v. Clark, 18 F. (2a) 442; 
Peo. v. Mayen, 188 Cal. 237, 205 F 435, 


237, 


State, 145 
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to be seized, their deseription must be rather gen- 
eral, it is not required that a technical description 
be given, as this would mean that no warrant could 
issue.? 


[§ 135] h. Filing, Docketing, or Recording. In 
some jurisdictions, under statutes providing there- 
for,* it is held that the affidavit upon which a search 
warrant is issued must be filed,? and must remain on 
file,‘® in the office of the officer issuing the warrant. 
However, a search warrant will not be invalidated by 
reason of the fact that the issuing justice permitted 
the affidavit, upon which the warrant was based, to 
be taken from his office, no harm being claimed 
thereby.1!_ Moreover, it is claimed that it is not 
required that the magistrate shall have recorded the 
fact of the filing.t? Although a statute requires jus- 
tices of the peace to keep a docket in which they 
shall record the proceedings held before them, it is 
not required that the justices record in their dockets 
complaints upon which search warrants issue.t® It 
is held in some jurisdictions that the failure of the 
issuing officer to file the application for a search war- 
rant,'* or to record the finding of probable cause for 
issuance,?® or to record the issuance of the war- 
rant!® in his docket, is merely a neglect of a min- 
isterial duty which will not render the search war- 
tant invalid. 


Proof by docket of preliminary requirements. Un- 
der a statute requiring certain preliminary proceed- 
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ings before the issuance of a search warrant, the 
docket of the issuing justice might be received in 
evidence to show a compliance with the statutory 
prerequisites.?? 


[§ 136].5. Time for Grant or Denial of Applica- 
tion. It is the duty of the issuing officer to issue, 
or refuse to issue, the warrant as soon as practicable 
after the application therefor is filed;** and a search 
warrant may issue to find the instruments used in 
the commission of a felony!® even before the guilty 
party is identified and the prosecution commenced 
against him.?° However, it cannot issue before the 
crime is committed.? 


Where, by connivance between the issuing officer 
and the executing officer, the issuance of a search 
warrant is delayed for seven or eight days until it 
serves their purpose to issue and serve it, the war- 
rant so issued will be void.?? 


[§ 137] 6. Denial No Bar to Further Proceed- 
ings. The denial of a search warrant on the ground 
of the insufficiency of the affidavit and deposition 
is not a bar to further proceedings,?* nor is the is- 
suance of the warrant and its subsequent discharge 
res judicata as to the right to the warrant.?* 


[§ 188] D. Search Warrant—l. Sufficiency—a. 
In General. A search warrant must conform to the 
constitutional and statutory requirements under 


24 ALR 1383. 


[a] Affidavit merely referring to 
property as “personal goods and prop- 
erty, to wit, certain paraphernalia,” 
does not sufficiently describe the 
property to justify the issuance of a 
search warrant. Peo. v. Mayen, 188 
Cal. 237, 205 P 435, 24 ALR 13838. 


[b] “Merchandise” is an _ insuffi- 
cient description of goods believed 
to have been smuggled, and an affida- 
vit based on such a description is in- 
py cacao LOGS AG Cllr te, TR (C201) 
42. 


7% Peo. v. Kahn, 256 Ill. A. 415. 


[a] Stolen hides.—A complaint for 
a search warrant, describing the prop- 
erty as “about twenty beef hides and 
about twelve calf hides and one horse 
hide,” is ‘not insufficient! Peo. v. 
Kahn, 256 Ill. A, 415. 


8. See statutory provisions; 
ease infra this note. 


[a] Filing statute construed.— 
Burns St. Annot. (1914) § 8340, pro- 
viding no warrant for search shall be 
issued, except on filing of affidavit 
with the justice, and Acts (1917) c 4 
(the Prohibition Act) § 25, which re- 
quires complainant to “make an affi- 
davit,’’ construed together, are not in 
conflict with the constitution (Burns 
St. Annot. [1914] § 56), guaranteeing 
against unreasonable searches and 
seizures, and, as construed together, 
they forbid the issuing of a search 
warrant without affidavit being filed, 
as provided by § 8340. Thompson v. 
State, 190 Ind. 363, 1380 NE 412. 


9. Morgan v. State, 194 Ind. 39, 
141 NE 790; Callender v. State, 1938 
Ind. 91, 138 NE 817; Thompson v. 
State, 190 Ind. 363, 130 NE 412. 


[a] It is sufficiently filed if, with 
the purpose to file it, the affidavit was 
deposited with the officer charged 
with the duty to receive and place it 


and 


on file, and it was received and re- 
tained by him for that purpose in the 
office where the law requires such fil- 


ing. Morgan v. State, 194 Ind. 39, 141 
NE_ 790. 
[b] Merely exhibiting affidavit to 


judge, or executing it before him, is 
not a “filing” of the affidavit with the 
judge. For filing consists of the de- 
livery of the paper to the proper offi- 
cer for the purpose of being kept on 
file by him in the proper place. 
Thompson v. State, 190 Ind. 363, 130 
NE 412. 


{e] Validity of search warrant 
was not affected by reason of the fact 
that the affidavit for the search war- 
rant was filed with a judge of the cir- 
cuit court on Saturday, and taken to 
the clerk’s office the following Mon- 
day, when the clerk made entry as of 
Saturday. French vy. State, (Ind. A.) 
169 NE 3388. 


10. Callender v. State, 193 Ind, 91, 
138 NE 817. 


11. Mowlan y. State, 197 Ind. 517, 
151 NE 416. 


125 Santord vy. State, 198) Indy 19/8; 
152 NE 814; Mowlan v. State, 197 Ind. 
517, 151 NE 416; Morgan v. State, 
194 Ind. 39, 141 NE 790. 


13. Olympia v. Culp, 136 Wash. 
694, 240 P 362; Olympia v. Culp, 136 
Wash, 374, 240 P 360. 


[a] It is sufficient to record a 
cause in the docket when the party 
is arrested and formally charged with 
acrime. Olympia v. Culp, 136 Wash. 
694, 240 P 362; Olympia v. Culp, 136 
Wash. 374, 240 P 360. 


14. State v. Watson, (Mo.) 1 SW 
(2d) 887. 

15. State v. Baumann, (Mo.) 1 SW 
(2d) 153; State v. Minor, 318 Mo. 827, 
1 SW (2d) 106. 


Finding of probable cause for issu- 


ance generally see supra § 135. 


16. State v. Struce, (Mo.) 1 SW 
(2d) 841; State v. Watson, (Mo.) 1 
SW (2d) 837. 


17. Bergraan v. State, 189 Wis. 615, 
208 NW 470. 


[a] Docket held to show full com- 
pliance with requirements of the stat- 
ute, including the oath and a record 
thereof. Bergman v. State, 189 Wis. 
615, 208 NW 470. 


18. State v. Perkins, 220 Mo. A. 
349, 285 SW 1021. 


19. See supra § 75. 


20. Tongut v. State, 197 Ind. 539, 
151 NE 427. 


21. Hiller v. State, 190 Wis. 
208 NW 260. 


[a] Evidence held not to show 
that the search warrant was issued 
before the offense was committed, so 
as to be invalid. Hiller v. State, 190 
Wis. 369, 208 NW 260. 


22. State v. Perkins, 220 Mo. A. 
349, 285. SW 1021. 


[a] Reason for requirement.—The 
Statute authorizing the issuance of a 
search warrant was not meant to em- 
power the court or magistrate to 
whom the application is made secretly 
to retain the application and put ac- 
cused party under surveillance, and 
bide his own time to issue the war- 
rant. State v. Perkins, 220 Mo. A. 
349, 285 SW 1021. 


23. Veeder v. U. S., 252 Fed. 414, 
164 CCA 838 [certiorari den 246 U. S. 
675, 38 SCt 428, 62 L. ed. 933]. 


24. U.S. v. Maresca, 266 Fed. 713. 


{a] Another warrant may be ap- 
plied for to the district judge where 
the warrant was issued and subse- 
quently discharged by a United States 
commissioner. U. S. v. Maresca, 266 
Fed. 7132. 
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§§ 138-140] 


which it is issued.?®> A search warrant must be valid 
at the time of its issuance,?° for its validity can nev- 
er depend upon the manner of its execution.?7 


Conformity to affidavit.28 While the affidavit?® 
or a copy thereof®°® is no part of a search warrant 
based thereon, still, where required by statute,*? a 
search warrant must recite the material facts al- 
leged in the affidavit upon which it is based,*? for a 
material variance between the two will render the 
warrant void.’ 


Particular act violated. In a warrant for the 
search and seizure of narcotics an inadvertent state- 
ment that the National Prohibition Act had been vio- 
lated will not render such warrant invalid where oth- 
er statements show that the acts committed were in 
violation of the Harrison Anti-Narecotie Act.?4 


[§ 139] b. Form and Requisites of Writ—(1) 
Formal Requisites—(a) In General. Where the 
form of a search warrant is prescribed by statute®® 
in order to authorize a valid search the warrant must 
eonform thereto.°® However, it is said that the 


25. U. S.—Leonard v. U. S., 6 F. 
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courts should not attach undue importance to purely 
formal considerations in passing on a warrant’s va- 
lidity.°7 : 

Typewritten or printed forms of warrants cover- 
ing all cases of similar character, with blanks left for 
the description, are not void,*® although it is better 
practice to have each warrant entirely rewritten so 
as to eliminate irrelevant matter.?° 


Blank warrants signed by the issuing officer who 
authorizes the executing officer to put in anything 
he sees fit are insufficient,*® as are all blanket forms 
of search warrants which are general im their terms 
purporting to authorize a search in the broadest 
terms.*? 


[§ 140] (b) Caption and Direction. Captions or 
directions are essential parts of search warrants*? 
and were held to be so at common law.#? Require- 
ments that the caption run in the name of a state or 
government** must be met,*® and in some jurisdic- 
tions a caption with the name of the county follow- 
ing the name of the state, is held not to run in the 


(2d) 353. 


Ala.—Hauger Co. v. Abramson, 215 
Ala. 174,110 S 152;. Thrash v. Ben= 
nett, 57 Ala. 156. 


Conn.—Grumon _ v. 
Conn. 40, 6 AmD 200. 


Fla.—Pell v. State, 97 Fla. 650, 122 
S.110; Gildrie v. State, 94 Fla. 134, 
113 S 704; Jackson v. State, 87 Fla. 
262, 99 S 548. 


Ill.—White v. Wagar, 185 Ill. 195, 
57 NE 26, 50 LRA 60; Early v. Peo., 
tie VHA. 608. 


Ind.—Wallace v. State, 199 Ind. 317, 
157 NE 657; Le Juste v. State, 197 
Ind. 327, 150 NE 791; Tuell v. Wrink, 
6 Blackf. 249. 


Raymond, 1 


Iowa.—State v. Moore, 125 Iowa 
749, 101 NW 732. 
Ky.—Miller v. Com., 201 Ky. 423, 


257 SW 3. 


La.—Larthet v. Forgay, 2 La. Ann. 
524, 46 AmD 554. 


Me.—State v. Whalen, 
27 A 348. 


Mass.—Sandford_ v, 
Mass. 286, 7 AmD 151. 


Mich.—Peo. v. Woodward, 231 Mich. 
559, 204 NW 781. 


Minn.—McSherry v. 
Minn. 260, 156 NW 130. 


Miss.—Falkner v. State, 134 Miss. 
259; 98 9 691. 


Mo.—State v. Higgins, 321 Mo. 570, 
12 SW (2d) 61. 


Mont.—State v. Missoula County 
Fourth Judicial Dist. Ct., 70 Mont. 
191, 224 P 862; State v. Malarky, 57 
Mont. 132, 187 P 635. 


N. H.—Hussey v. Davis, 58 N. H. 
Sure 


N. Y.—Peo. v. Holcomb, 3, Park. (Cr: 
656. 

N. D.—State v. McNulty, 
169, 73 NW 87. 

Okl.—Key v. State,'(Cr.) 279 P 9381. 


Or.—Smith v. McDuffee, 72 Or. 276, 
142 P 558, 148 P 929, AnnCas1916D 
947. 

Pa.—Com, vy. Hitler, 2 Pa. Dist. & 
Como: 


R. I.—Humes v. Taber, 1 R. I. 464. 


85 Me. 469, 


Nichols, 13 


Heimer, 132 


(NSE: 


Tenn.—Hampton v. State, 148 Tenn. 
155, 252 SW 1007. 


Tex.—Dupree v. State, 102 Tex. 455, 
119 SW 301. 

Wash.—State v. Noah, 150 Wash. 
187,272 P7729. 


W. Va.—State v. Montgomery, 94 
W.Va. 153; 117 SH’ 870. 


Wis.—Ashley v. Peterson, 25 Wis. 

621. 

N. S.—McLeod v. Campbell, 26 N. S. 

458. 

Construction of: 

Generally see supra §§ 5-13. 

Statute with regard to property as 
means of committing felony see su- 
pra’-$° 75. 

Statutory regulations for: 

Execution generally see infra § 156 
et seq. 

Procedure of issuance see infra § 
108. 

26. U.S. v. 63,250 Gallons of Beer, 

13 HEI) 242° 


27. U.S. v. 68,250 Gallons of Beer, 
supra. 
28. Variance in description see in- 


fra § 146. 


29. Meno vy. State, 197 Ind. 16, 164 
NE 93. ; 

30. Meno v. State, supra. 

31. See statutory provisions; and 


ease infra this note. 


[a] Federal Espionage Act does 
not in exact words make mandatory 
that the search warrant shall recite 
all of the material allegations in the 
affidavit, but it requires that the war- 
rant shall be full and complete. Peo. 
v. Moten, 238 Mich. 169, 206 NW 506. 


Requirement that warrant be com- 
plete in itself see infra § 141 note 64. 


22. Peo. v. Galnt. 235 Mich. 646, 
209 NW 915; Peo. v. Moten, 233 Mich. 
169, 206 NW 506 (holding mandate of 
statute to be positive); Crosby v. 
State, 144 Miss. 401, 110 S 122. 


[a] Search warrant must conform 
to affidavit upon which it issues. 
Crosby v. State, 144 Miss. 401, 110 S 
122. 


{[b] Under statute requiring that 
the material facts alleged in the affi- 
davit be “recited by quotation” or 


“stated in substance,’ a warrant do- 
ing neither is void. Peo. v. Galnt, 235 
Mich. 646, 209 NW 915. 


[c] Search of private dwelling 
house under a warrant failing to re- 
cite material facts alleged in the affi- 
davit upon which it is based violates 
the constitutional guaranty. Peo. v. 
Galnt, 235 Mich. 646, 209 NW 915. 


33. Peo. v. Galnt, 235 Mich. 646, 
209 NW 915; Crosby v. State, 144 
Miss. 401, 110 S 122. 


Variance in description between 
warrant and affidavit see infra § 146. 


34. Ray vi) US., LOCE: @2apn593 

35. See statutory provisions. 

36. Key v. State, (Okl. Cr.) 279 P 
FP Com. v. Hitler, 2 Pa. Dist. & Co. 

37. U.S. v. Nestori, 10 F. (2d) 570. 

[a] Rule stated.—The courts 


should not be astute to increase the 
difficulties of the executive depart- 
ment by attaching undue influence to 
purely formal considerations or tech- 


Bowie: U.S. v. Nestori, 10 F. (2d) 
oO . 
[b] Forms of search warrants said 


to be safe guides in both federal and 


state jurisdictions: Swan Treatise 
(21st ed.) p 934; Loveland Forms 
Fed. Proc. p 1089; and the form in 


Kercheval v. Allen, 220 Fed. 262, 265, 


135 CCA 1. U. S. v. Borkowski, 268 
Fed. 408. 

38. Com. v. Connolly, 290 Pa. 181, 
138 A 682. 

39. Com, v. Connolly, supra. 


40. Steverson v. State, 109 Tex. 
Cr. 11, 2 SW (2d) 453 (declaring that 
such “shotgun” warrants serve only 
to defeat the purpose for which 
search warrants are issued). 


vias Com. v. Dabbiero, 89 Pa. Super. 
42. U.S. v. Nestori, 10 F. (2d) 570; 
Leonard v. U. S.,.6 B. (2d) 353. 
43. Leonard v. U. S., supra. 
44. See statutory provisions. 


45. Mai v. State, 152 Miss. 225, 119 
SU UVise e Bishop vi. Staten yi COOK UGrs) 
288 P 368; Dunn vy. State, 40 Okl. Cr. 
76, 267 P 279; McAdoo v. State, 36 
Okli-Cr. 198, 253 P 307. 


Search warrant as process see su- 
pra. § 71. 


1730°.[66: Coda 
state’s name*® although the opposite is held in other 
jurisdictions.4* The warrant must be directed to 
some peace officer or officerst®’ having authority to 
execute the warrant,*® the direction being to officers 
of the same state°® in the county in which’ it is issued 
for service;>! and hence, a warrant directed to any 
sheriff, marshal, or policeman without specifying the 
county 1s invalid®# unless statutes provide other- 
wise,°? and where the statute requires the direction 
be “to the sheriff of the county or to any constable 
or marshal of the town or city,” a direction to “any 
constable” is insufficient.°4 Under the federal prac- 
tice the warrant must be directed to an officer®® or 
class of officers any one of whom is authorized to 
execute it.° 


[§ 141] (c) Command. In accordance with stat- 
utory requirements®’ the warrant must command the 
officer or officers to execute the warrant®® by search- 
ing for personal property®® and make a return there- 
on with an inventory of goods seized,®°® and it is void 
if it does not command such officer to bring such 
goods or other personal property before the judge 
or justice issuing the warrant or some other judge, 


46. McAdoo vy. State, 36 Okl. Cr. 
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rant be “directed to the sheriff or any 


[§§ 140-141 


justice, or court designated in the statute having 
cognizance of the case.*! Likewise, at common law 
it seems to have been necessary to the sufficiency of 
a search warrant to command that the goods together 
with the person in whose possession they were found 
when taken should be brought before the magistrate 
and after an examination of the facts be disposed of 
according to law.*2 While it is said to be the weight 
of authority®® that the warrant should be specific 
and complete in itself,°* yet under some statutes a 
direction to the executing officer to report and act 
concerning the execution of the warrant is sufficient 
without specifically stating the duties imposed on the 
officer by the law.*® A warrant that does not specify 
the time of the search does not violate the constitu- 
tion,®® although it is often required that a specific 
direction, based on certain grounds, be made in the 
search warrant to authorize a search in the night- 
time.®7 In a jurisdiction where there is no author- 
ity of law for the search of the person a warrant 
authorizing a search of the person in addition to a 
search of premises is not for that reason invalid 
where no search of the person is made.°§ 


La.—Larthet v. Forgay, 2 La. Ann. 


198, 253 P 307. 


[a] “State of Cklahoma, 
of Cleveland” as a caption merely 
fixes the venue. McAdoo v. State, 
SOPOKL Cratos) 253), P2307. 


47. Mai v. State, 152 Miss. 225, 119 
Seuaue 


[a] Caption reciting “State of Mis- 
sissippi, Bolivar County,” conforming 
to the statute providing forms for 
search warrants, does not violate a 
constitutional provision requiring 
the style of all process shall be ‘‘The 
State of Mississippi;’ the “Bolivar 


County 


County” might have been omitted, it, 


being a mere statement of venue; 
however, the search warrant. is not 
invalid nor is the statute it conforms 
to unconstitutional. Mai v. State, 152 
MISS! $2215; 11'9 SOL, 


48. Bishop v. State, (Okl. Cr.) 288 
P 368; Dunn v. State, 40 Okl. Cr. 76, 
267 P 279; McAdoo vy. State, 36 Okl. 
Cr, 198, 253 P 307. 


[a] Search warrant addressed to 
defendant instead of to peace officer 
is nullity, and search thereunder is 
void. Key v. State, (Okl. Cr.) 279 P 
931 


49. State v. Montgomery, 94 W. 
Va. 153, 117 SE 870. 
{al Warrant directed to “any 


member of the department of safety 
or to any constable of said county” is 
not void as being directed to an un- 
authorized officer. State v. Mont- 
gomery, 94 W. Va. 153, 117 SE 870. 


Who is authorized to execute 
search warrant see infra § 157. 


50. Dunn vy. State, 40 Okl. Cr. 76, 
PAT 582 PALEY, 


51. Bishop v. State, (Okl. Cr.) 288 
P3363. 


52. Bishop vy. State, supra. But see 
ones wadrossy oa me: @.. Ba (Ont,) 
328 (holding direction on face of war- 
rant might give a constable power to 
execute a search warrant ina CoOeals 
ship other than his own). 


53. See statutory provisions. 


[a] Warrant addressed “To any 
lawful officer’ is not void, although 
the statute stipulates that the war- 


constable of the county, or if in a mu- 
nicipality, to the sheriff or any con- 
stable or marshal or policeman there- 
on,’ where such warrant was deliv- 
ered to and executed by the sheriff, 
who was authorized to execute search 
warrants, since another statute pro- 
vides that if matter required to be in- 
serted is omitted from any process 
such process shall not on that account 
be void, “but it may be set aside as ir- 
regular, or amended on such terms as 
the court deems proper, and the 
amendment may be made upon an ap- 
plication to set aside or quash the 
writ,’ there being in this case no 
specific motion to quash the writ. 
er ee tis v. State, 134 Miss. 807, 100 
SS) : 


54. Peo. v. Holcomb, 3 Park. Cr. 
(NERY) m65.6. 


55. Leonard v. U. S., 6 F. (2d) 353. 


56. Leonard v. U. S., supra; Gand- 
reau v. U. S., 300 Fed. 21; 'U. S. v. In- 
nelli, 286 Fed. 731 (dictum). But see 
U. S. v. Leach, 24 F. (2d) 965 [erit 
Gandreau v. U. S., supra, and declar- 
ing that a direction to a large class 
of officers is of ‘doubtful validity’ ]. 


[a] Direction to officer by name 
is held to be: (1) Not necessary. 
Gandreau v. U. S., 300 Fed. 21. (2) 
Required. U.S. v. Leach, 24 F. (2d) 
965. See U.S. v. Innelli, 286 Fed. 731 
(declaring that it is the better prac- 
fice to direct by name, because it is 
safer). 


57. See statutory provisions, 


58. McAdoo y. State, 36 Okl. Cr. 
198, 253 P 307. 


Execution see infra §§ 156-164. 


59, Key v. State, (Ok: Cr) 279 P 
931; Dunn v. State, 40 Okl. Cr. 76, 267 
P 279; McAdoo v. State, 36 Okl. Cr. 
198, 253 P’ 307. 


60. Hussey v. Davis, 58 N. H. 317. 


{a] Fact that officer actually made 
return with the inventory will not 
cure the fatal omission from _ the 
search warrant of the direction to do 
so. Hussey v. Davis, 58 N. H. 317. 


61. Ill.—White v. Wagar, 185 Ill. 
195, 57 NE 26, 50 LRA 60; Early vy. 
Peo., 117 Ill. A. 608. 


524, 46 AmD 554. 


Me.—State v. Whalen, 85 Me. 469, 
27 A 348; State v. Leach, 38 Me. 432. 


N. H.—State v. Spirituous Liquors, 
68 N. H. 47, 40 A 398; Hussey v. Da- 
vis} 58 Nove 3h7. 


Okl.—Key v. State, (Cr.) 279 P 931; 
mee v. State, 40 OKI. Cr..76, 267 P 


W. Va.—Byrnside v. Burdett, 15 W. 
Va. 702. 


62. Robinson vy. Richardson, 13 
Gray (Mass.) 454; Peo. v. Holcomb, 
oy ark. Cr. UN. Y.) 656 [cit 2 Hale Pl. 
Cril49s) BouviertLa Dey. 


63. Giles v. U. S., 284 Fed. 208. 


64 U.S. v. Kaplan, 286 Fed. 963; 
Giles» v.> U.S: 284 Bed. 208% But 
see Barber’s Pet., 281 Fed. 550 (hold- 
ing that a search warrant, which 
directed the officer to make due re- 
turn, without delay that the property 
might be dealt with according to law, 
is not invalid because it did not in 
terms direct the seizure of the prop- 
erty to be searched for, nor did the 
omission render the seizure unlawful, 
although it would be better practice 
to follow the language of the statute), 


[a] Officer should not be left to 
ascertain and judge of the require- 
ments of the law. Hence language in 
a search warrant requiring the officer 
“to investigate and search into and 
concerning such violation” is far from 
being a direction to go toa particu- 
larly described place and to seize par- 
ticularly described property and bring 


the same before a magistrate. Giles 
v. U. S., 284 Fed. 208. 
65. Walters v. Com., 199 Ky. 182, 


250 SW 839. 


[a] Officer is presumed to know 
the duties imposed upon him by law 
in his execution of the search war- 
rant. Walters v. Com., 199 Ky. 1823 
250 SW 889. 


66. Voorhies v. Faust, 220 Mich. 
155, 189 NW 1006, 27 ALR 706. 


67. See infra § 159. 


68. Hendricks v. State, 
87, 109 S 268. 


[a] Incorporation of command to 


144 Miss. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 142-146] 


[§ 142] (d) Signature of Issuing Officer. As a 
general proposition a search warrant must be signed 
by the officer who issues it.®® In some jurisdictions 
a search warrant purporting to be issued by a certain 
officer must be signed by him personally7® and is void 
if signed by another at his request,’! although in 
other jurisdictions it is held that a warrant not 
signed by the issuing officer but by one duly author- 
ized by him may be sufficient.*? Where a search 
warrant bears the typewritten name of the issuing 
officer, and no one testifies that the officer had thus 
signed his name, the warrant is invalid.?* <A war- 
rant is not invalid because it is signed by the issuing 
officer without adding letters showing that he signed 
in his official capacity;** neither is a search war- 
rant issued by a federal judge invalid because of the 
failure to erase the name of the commissioner from 
the printed blanks.7° 


[§ 143] (e) Seal. Under the common law a 
search warrant if not under seal is void.*® 


[§ 144] (2) Incorporation of Order of Arrest. 
The validity of a search warrant is not affected by 
the incorporation therein of an order for arrest.** 


[§ 145] (8) Description in Warrant’*—(a) In 
General. Under constitutional or statutory provi- 
sions requiring the place to be searched and the 
thing to be seized to be “particularly described” or 
“specially designated” or described “as near as may 
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be” or the like,”® it is essential that a valid search 
warrant should contain a sufficient description of 
the place to be searched®® and the thing to be seized®+ 
when it is issued;** and statutes must be construed 
with such a constitutional provision to require search 
warrants issued thereunder to contain a particular 
description of the place to be searched and thing to 
be seized,®* for general warrants are “unreasona- 
ble.”5* As between the two it is said to be evident 
that greater accuracy should be observed in deserib- 
ing the place than the thing.*® The purpose of the 
requirement of a sufficient description is to define 
and limit the powers of the invading officers by a 
clear. specification of the scope of the search and 
seizure.*® 


Surplisage. Where a warrant directs the search 
of a certain dwelling house and barn for certain 
grain, a further provision commanding a search of 
the person of the one against whom it is directed is 
to be regarded as surplusage.§* 


[§ 146] (b) Conformity to Description in Affida- 
vit and Aider Thereby.°* As the description in the 
affidavit upon which a search warrant is issued con- 
trols the description in the search warrant,®® a war- 
rant which does not conform to such affidavit is 
void;°° but a slight variance from the description 
in the affidavit will not affect its validity if there is 
a substantial conformance;®! and it has been held 


search person is mere surplusage; 
there having been no search of the 
person defendant was not harmed 
thereby. Hendricks v. State, 144 
Miss. 87, 109 S 263. 


69. See cases infra notes 70-75. 


70. Miller v. Com., 201 Ky. 423, 257 
SW 3. 


[a] Were it allowed to be other- 
wise the door would be opened to all 
manner of disputes and fraud as to 
the official character of such instru- 
ment, and would be attended with 
great danger to the public service. 
Miller v. Com., 201 Ky. 423, 257 SW 3. 


71. Miller v. Com., supra. 


[a] An exception is recognized, 
where the statute permits the officer 
to have deputies authorized to sign 
official papers in the name of their 
principal, with further provision for 
the manner in which such deputies 
shall be qualified and the manner in 
which they shall exercise that author- 
ity. Miller v. Com., 201 Ky. 423, 257 
SW 3. 


72. Sanford v. State, 198 Ind. 198, 
152 NE 814. 


[a] Blind officer.—A search war- 
rant signed by the wife of a justice 
of the peace, who was blind, and di- 
rected his wife to sign his name, is 
not invalid, for an officer, unless pro- 
hibited, may properly delegate the 
power to another, for it can make no 
difference to any one by whom the 
mere physical act is performed when 
its performance has been guided by 
the judgment or discretion of the offi- 
cer. Sanford v. State, 198 Ind. 198, 
152 NE 814. 


73. Wilson v. Com., 
on SW. L019. 


[a] This assumes, of course, that 
an officer might so sign such an Official 
document. Wilson v. Com., 211 Ky. 
709, 277 SW 1019. 


74. Phillips v. Com., 221 Ky. 84, 
295 SW 1019; Johnson y. Com., 215 


CALA ESV agin OO), 


Ky. 54, 284 SW 401. 


[a] Only where writing is refer- 
able to both his personal and official 
acts need he so indicate that the act 
was Official; in this instant case no 
substantial right was prejudiced. 
Johnson vy. Com., 215 Ky. 54, 284 SW 
401. 


75. Tucker v. U. S., 299 Fed. 235. 


Holcomb, 3 Park. Cr. 
5 . Compare State v. Mc- 
Nally, 34 Me. 210, 56 AmD 650 (a 
magistrate’s warrant, under a penal 
statute, need not be under seal unless 
the statute expressly requires it). 


Necessity for seal on warrants gen- 
erally see Criminal Law § 548; Jus- 
tices of the Peace § 155. 


77. State v. Hall, 312 Mo. 425, 279 
SW 102; Miller v. Brown, 3 Mo. 127, 
23 AmD 693; Bell v. Clapp, 10 Johns. 
CN. Y.) 263, 6 AmD 339. See Boeger 
v. Landenberg, 97 Mo. 390, 11 SW 
223, 10 AmSR 322 (where, although 
a separate warrant of arrest was au- 
thorized, it was held that the inser- 
tion of an order therefor in the search 
warrant did not affect the legality of 
the process). 


ae In affidavit see supra §§ 129- 


79. See constitutional and statu- 
tory provisions. 


80. See infra §§ 147-152. 
81. See infra § 154. 


82. Miller v. State, 129 Miss, 774, 
93 S 2. 


So) Uses) ve Chin’On,0297. Bed.7531; 


[a]! Federal revenue statute, al- 
though broad in its terms in author- 
izing the issuance of. search war- 
rants for offenses against the revenue 
laws, must be construed with the 
Fourth Amendment to the federal 
constitution requiring search war- 
rants to describe “particularly” the 
place to be searched and the person 
or things to be seized, U.S. v. Chin 
On, 297 Fed. 531. 


64... Hall vy. Com., 138 Vas T2i,nne 
SHE 154. 


85. Com. v. Connolly, 290 Pa. 181, 
138 A 682. 


86. Dupree v. State, 102 Tex. 455, 
119 SW 301 [answering cert questions 
48 Tex. Civ. A. 272, 107 SW 926, and 
conformed to (Civ. A.) 120 SW 1199]. 


87. State v. Moore, 125 Iowa 749, 
101 NW 732. 


[a] Reason for rule.—There was 
no ground for such a search and it 
is absurd to suppose that the corn 
and oats were secreted on his person; 
hence that part of the warrant is 
properly regarded as _ surplusage. 
Ba) v. Moore, 125 Iowa 749, 101 NW 


88. Conformity to affidavit gener- 
ally see supra § 138 notes 28-33. 


89. McTyre v. State, 113 Tex. Cr. 
31, 19 SW (2d) 49. 


90. Morton v. State, 136 Miss. 284, 
101 S 379; Thomas v. State, 38:Okl. 
Cr. 284, 260 P 515. 


[a] Warrant which does not au- 
thorize a search of any particular 
building or place described in the af- 
fidavit is void. Morton v. State, 136 
Miss. 284, 101 S 379. 


[b] Warrant to search home de- 
seribed as one-story building in OG 
in C county, based on an affidavit de- 
scribing the place as a residence in 
a certain county, is defective. Thom- 
as v. State, 38 Okl. Cr. 284, 260 P 515. 


91. Peo. v. Lienartowicz, 225 Mich. 
303, 196 NW 326; Johnson v. State, 
146 Miss 593.5 111) S. 695; haStatrennye 
Bauer, 321 Mo. 603, 12 SW (2d) 57; 
State v. Brown, 91 W. Va. 709, 114 
SE 372. 


{a] Variance held not fatal.—(1) 
Where the affidavit describes a ‘cer- 
tain dwellinghouse occupied by Char- 
lie Brown near the store of Tony Sag- 
attony in Cass, W. Va., on the west 
side of the Greenbriar river,” a search 
warrant is not invalid for a variance 


1232 [56 C.J.] 
that where there was some variance as to the place 
to be searched, but the entry was actually made at 
the proper premises, the variance was not mate- 
rial.°? Since the search warrant must, as to deserip- 
tion, be sufficient in itself,®® it is not aided in such 
description by the affidavit upon which it is based,°®* 
unless the warrant refers to the annexed complaint 
or affidavit for the deseription,®® or unless, it has 
been held, the affidavit be attached or annexed in 
which case the warrant may be construed as includ- 
ing the annexed affidavit in determining the particu- 
larity of the description,®® or unless, if the affidavit 
be detached, it is properly referred to.°* Where a 
search warrant commanded the officer to search 
premises “described in the affidavit hereto attached,” 
the fact that the officer does not remember whether 
or not he had such affidavit with him at the time 
will not dispute the certificate of the justice con- 
tained in the writ that it was attached.°® 


therefrom in describing the place as| (2d) 108. 


“qa eertain building occupied by said 
Charley Brown near the store known 


SEARCHES AND SEIZURES 


Ala.—Thrash y. Bennett, 


[§§ 146-147 q 


[§ 147] (c) Place To Be Searched®*—aa. Gen- 
eral Principles. Under constitutional and statutory 
provisions providing therefor a description of the 
place to be searched is an essential of a valid search 
warrant;? indeed, a statute authorizing a search 
without a description of the place is unconstitution- 
al.2 While there is some apparent conflict among 
the authorities as to what is a sufficient description 
of the placé to be seized,* it seems that this conflict 
is eaused by circumstances of particular cases rather 
than by a difference of principle in the degree of 
particularity required,® for while the place should 
be described with as much precision and accuracy 
as the circumstances will permit,® the degree of par- 
ticularity required in any given case will necessarily 
depend greatly upon the surrounding circumstane- 
es.?. The guiding principle of the description is said 
to be that there must be no uncertainty or obsecurity.® 
Thus, where an exact, technically legal, description 


eg wate 109. Tex, Cr..115.2..SW @ap 


57 Ala. 
150 Wash. 


as the Italian store in said county.” 
State v. Brown, 91 W.Va. 709, 114 
SE 372. (2) Description in a search 
warrant referring to a farm west of 
Jones Creek is not at variance with 
a description in the application as 
northwest thereof. State v. Bauer, 
321 Mo. 603, 12 SW (2d) 57. (3) An 
affidavit describing the place to be 
searched as “beneath the basement 
floor’ in premises occupied by named 
person as a dwelling will justify the 
issuance of a warrant for the search 
of “the one and two story house and 
pasement of premises” known as the 
dwelling of a named person and oc- 
cupied as such by him, for such af- 
fidavit in its essentials describes the 
place to be searched as the dwelling 
house of such person in such place. 
Peo. v. Lienartowiez, 225 Mich. 303, 
196 NW 326. 


92. Farmer v. Sellers, 89 S. C. 492, 
72 SE 224 (where the affidavit de- 
scribed premises as ‘1216 Gadsden 
street” and the warrant directed an 
entry into ‘1216 Gadsden street or 
other place appurtenant thereto’’). 


93. State v. Missoula County 
Fourth Judicial Dist. Ct., 70 Mont. 
191, 224 P 862. 


94. Smith v. Com., 210 Ky. 698, 276 
SW 495; State v. Missoula County 
Fourth Judicial Dist. Ct., 70 Mont. 
191, 224 P 862; O’Brien v. State, 158 
Tenn. 400, 14 SW (2d) 51. 


{a] Warrant which omits essential 
part of the description is not aided 
by the description contained in the 
affidavit. State v. Missoula County 
Fourth Judicial Dist. Ct., 70 Mont. 
191, 224 P 862. 


95. Dwinnels v. Boynton, 8 Allen 
(Mass.) 310; Com. v. Dana, 2 Metc. 
(Mass.) 329. 

96. Vinto Products Co. v. Goddard, 
43 F. (2d) 399 (description of things 
tombes seized); |U. 9S. "ve Snow, 9k. 
(2d) 978 (particularity of description 
of things to be seized). 


97. O’Brien v. State, 158 Tenn. 400, 
14 SW (2d) 51. 

98. Peo. v. Ranes, 230 Mich. 384, 
203 NW 77. 

99. In affidavit see supra §§ 129- 
133. 


1. See constitutional and 
tory provisions. 


2. U. S.—Giacolone v. U. S., 


statu- 


137 BY 


156. 


Conn.—Grumon_v. 
Conn. 40, 6 AmD 200; 
ler, Kirby 2138. 


Fla.—Jackson v. State, 87 Fla. 262, 
99 S 548. 


Ill.—Peo. v. Reid, 315 Ill. 
NE 504. 


Ind.—Tuell v. Wrink, 6 Blackf, 249. 


Iowa.—State v. Moore, 125 Iowa 749, 
101 NW 732. 

Ky.—Weaver v. Ficke, 174 Ky. 432 
192 SW 515; Reed v. Rice, 2 J. J. 
Marsh. 44, 19 AmD 122. 


La.—Larthet v. Forgay, 2 La. Ann. 
524, 46 AmD 554. 


Me.—State v. Duane, 100 Me. 447, 
62 A 80. 


Mass.—Sandford vy. 
Mass. 286, 7 AmD 151. 


Mich.—Peo. v. Woodward, 231 Mich. 
559, 204 NW 731 


\‘Miss.—-Falkner v. State, 134 Miss. 


Raymond, ail 
Frisbie v. But- 


597,146 


Nichols, 13 


253, 98 S 691; Miller v. State, 129 
Miss. 774,°93 Si 2 
Mo.—State v. “Miller, (A.) 17 SW 


(2d) 353. 


Mont.—State v. Missoula County 
Fourth Judicial Dist. Ct., 70 Mont. 
191, 224 P 862. 


N. H.—Metcalf v. Weed, 66 N. H. 
Gey OS alls 


N. Y.—Peo. v. Holcomb, 3 Park. Cr. 
656. 


N. D.—State vy. McNulty, 7 N. D. 
169, 73 NW 87. 


Okl.—Martin v. 
82, 252 P 451. 


Or.—Smith v. McDuffee, 72 Or. 276, 
142 P 568, 148 P 929, AnnCas1916D 
947, 


Pa.—Com., v. Dabbierio, 290 Pa. 174, 
188 A 679. 


R. I.—In re Horgan, 16 R. I. 542, 
18 A 279; Humes vy. Taber, 1 R. I. 
464, 


Tenn.—Hampton v. State, 148 Tenn. 
155, 252 SW 1007. 


Tex.—Dupree v. State, 102 Tex. 455, 
119 SW 301 [answéring cert questions 
4S eText Civ An ein a0 aS VVgeeg cious 
McTyre v. State, 113 Tex. Cr. 31, 19 
SW (2d) 49; Harris v. State, 112 Tex. 
Cr. 219, 15 SW (2d) 1048; Steverson 


State, 36 Okl. Cr. 


Wash.—State v. Noah, 
E87, 2120R 129. 


W. Va.—State v. Emsweller, 78 W. 
Va. 214, 88 SE 787. 


lb lie a9 ay v. Peterson, 25 Wis. 


N. S.—McLeod v. Campbell, 26 N. 
S. 458. 


[a] Under agreement that the de- 
scription should be later inserted aft- 
er the issuance of the warrant after 
the exact location had been deter- 
mined, a warrant issued without the 
description is void. Com. v. Dabbier- 
io, 290 Pa. 174, 188 A 679. 


{b] Descriptions held sufficient.— 
Giacolone v. U. S., 13. KS @ad) 1085 
State v. Moore, 125 ‘Iowa 749, 101 NW 
732; Wright v. Dressel, 140 Mass. 
147, 3 NE 6; Dwinnels v. Boynton, 3 
Allen (Mass.) 310; Com. v. Dana, 2 
Metc. (Mass.) 329; State v. Marku- 
son, 7 N. D. 155, 73 NW 82; Meek v. 
Pierce, 19 Wis. 300. 


3. Chapin v. State, 
477, 296 SW 1095. 


4 Bradley v. State, 134 Miss. 20, 
98 S 458. See U.S. v. Epstein, 33 F. 
(2d) 982 (declaring that the federal 
courts are not in agreement on the 
requisites of a description of the place 
to be searched). 


5. See cases infra notes 6-31. 


6. Peo. v. Bishop, 225 Ill. A: 610; 
ae v. Markuson, 7 N. D. 155, 73 NW 


[a] If description is as particular 
as the circumstances of the case will 
ordinarily permit, it is sufficient to 


107 Tex. Cr. 


satisfy the constitutional require- 
ment. State v. Markuson, 7 N. D. 
155, 73 NW 82. 


7. See cases infra this note. 


[a] Words “particularly describ- 
ing the place to be searched,” as used 
in the constitutional guaranty forbid- 
ding the issuance of warrants with- 
out a particular ‘description, are to be 
differently interpreted in different cir- 
cumstances. State v. Nejin, 140 La. 
(93 — Ce SPllOse 


[b] It is not always easy to say 
when the degree of uncertainty ex- 
ISUS) MHMaAllG von Wiaeo-eoo mee meCa cl al ceLe 


8. State v. Missoula County Fourth 
ee Dist. Ct., 70 Mont. 191, 224 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Hes? 
ba 


§ 147] 


will generally be sufficient,® such exactitude is not as 
All that is required is that the 
deseription be definite’! and certain,!? or, as it is 
sometimes put, that there be certainty as to a com- 
The description must be so specific 
as to avoid any unauthorized invasion of the right of 
privacy,’* and the warrant must identify the prop- 
erty in such a manner as to leave no discretion to 
the officer as to the place to be searched.!® 
seription must enable the officer to locate the prem- 
ises with reasonable?® certainty’ and definiteness*® 
by pointing to a definitely ascertainable place,!® or 
as otherwise stated, it is enough if the description 
is such that the officer can with reasonable effort as- 


a rule required.!°® 


mon intent.!3 


Ss State v. Miller, (Gio: A.) 17. Sw 
(2d) 353; State v. Noah, 150 Wash. 
IGM eren an > eno 


[a] Description, “S144 NW Sec. 
2, township 34, range 26, lots 3 and 4,” 
in search warrant, sufficiently de- 
scribed premises. State v. Noah, 150 
Wash. 187, 272 P 729. 


10. U. S—wU. S. v. Borkowski, 268 
Fed. 408. 


Fla.—Jackson v. State, 87 Fla. 262, 
99 S 548. 


Iil.—Peo. v. Holton, 326 Ill. 481, 158 
NE 134. 


Mo.—State v. Higgins, 321 Mo. 570, 
12 SW (2d) 61; State v. Minor, 318 
Mo. 827, 1 SW (2d) 106. 


Mont.—State v. Missoula County 


Fourth Judicial Dist. Ct., 70 Mont. 
“DIL eZ KG 
Wis.—Chruscicki v. Hinrichs, 197 


Wis. 78, 221 NW 3894; Anderson v. 
State, 192 Wis. 352, 212 NW 628. 


[a] Nice or technical descriptions 
not required.—Chruscicki v. Hinrichs, 
197 Wis. 78, 221 NW 394; Anderson 
v. State, 192 Wis. 352, 212 NW 628. 


11. Luster v. State, 30 Okl. Cr. 346, 
Zoo 930. 


12. Hess v. State, 198 Ind. 1, 151 
NE 405; Luster v. State, 30 Okl. Cr. 
CACC COREE MOS De 


13. Little v. Com., 205 Ky. 55, 265 
SW 433. 


145 Peo; v. Martens, 338 Ill. 170, 
170 NE 275; State v. Nejin, 140 La. 
793, 74S 103; State v. Missoula Coun- 
ty Fourth Judicial Dist. Ct., 70 Mont. 
191, 224 P 862. 


[a] Constitutional guaranty re- 
quires the place to be designated with 
sufficient accuracy as to prevent the 
officer from searching the premises 
of one person under a warrant direct- 
ed against those of another. State 
v. Nejin, 140 La. 793, 74 S 103. 


15. Ala.—Toole v. State, 170 Ala. 
41, 54 S 195. 


Fia.—Jackson v. State, 87 Fla. 262, 
S9EST 548. 


Ill.—Peo. v. Martens, 338 Ill. 170, 
170 NE 275; Peo. v. Bishop, 225 IIl. 
A. 610. 


Mont.—State v. Missoula County 


Fourth Judicial Dist. Ct., 70 Mont. 
191, 224° P' 862. 
Okl.—Bruner v. State, (Cr.) 288 P 


869; Martin v. State, 36 Okl. Cr. 82, 
Psy ey Zusal 


Tenn.—Hampton yv. State, 148 Tenn. 
155, 252 SW 1007. 


[a] Description with reasonable 
certainty leaving no discretion to of- 
ficer in choice between one or more 
places occupied by strangers to proc- 
ess is sufficient. State v. Bass, 153 


[56 C. J.—78] 
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clent.?4 


The de- 


Tenn. 162, 281 SW 936. 


[b] It is not debatable matter in 
this state that a search warrant must 
contain a description of the premises 
to be searched so specific and so ac- 
curate as to avoid any unreasonable 
or unauthorized invasion of the right 
of security and that it must identi- 
fy the property in such a manner as 
to leave no doubt in the officer and 
no discretion must be left him as to 
the premises to be searched. Peo. v. 
Martens, 338 Ill. 170, 170 NH 275. 


[ec] Where two houses which con- 
stitute one place of abode and are 
used together as a public resort, are 
described by their color, one brown, 
the other green, such a description 
is not insufficiently definite as it 
leaves no discretion to the officer as 


to the place to be searched. fPeo. v. 
Woodward, 231 Mich. 559, 204 NW 
Weyl 

16. Peo. v. Holton, 326 Ill. 481, 158 


NE 134; Smith v. Com., 210 Ky. 698, 
276 SW 495; Wilkerson v. Com., 200 
Ky. 399, 255 SW 76; Borders v. State, 
138 Miss. 788, 104 S 145. 


[a] Absolute accuracy is not re- 
quired.—Wilkerson v. Com., 200 Ky. 
399, 255 SW 76. 


[b] Description is sufficient if it 
enables the officer making the search 
to locate it with reasonable certain- 
ty. Borders v. State, 138 Miss. 788, 
104 S 145. : 


[c] Only reasonable description of 
the property or premises. to be 
searched iS necessary. Coma wy. 
Diebold, 202 Ky. 315; 259 SW 705. 


17. “l——Peo. vy. Holton, 326 ill. 
481, 158 NE 134. 


Ky-—Smith v. Com., 210° Ky. 698, 
276 SW 495; Wilkerson v. Com., 200 
Ky. 399, 255 SW 76. 


Miss.—Borders v. State, 138 Miss. 
788, 104 S 145. 


Mo.—State v. Higgins, 321 Mo. 570, 
12 SW (2d) 61. : 


W. Va.—State v. Montgomery, 
Wi Wey alsa aL) Sp eSiRUe 


[a] Where search warrant fur- 
nished data from which the _ officer 
could definitely locate the place it 
is sufficient. McSherry v. Heimer, 
132 Minn, 260, 156 NW 180. 


[b] Sufficient if it enables officer 
to locate place with certainty.—U. S. 
v. Borkowski, 268 Fed. 408; Peo. v. 
Holton, 326 Tl 481, 158 NE 134; 
McSherry v. Heimer, 132 Minn. 260, 
156 NW 130; State v. John, 103 W. 
Wi TAS nalsGuism (8420 “Ohruscickimey. 
Hinrichs, 197 Wis. 78, 221 NW 394. 


18., State v. Higgins, 321 Mo. 570, 
IO Swe (ed) 6Ls Stateiv. John, 03 
W. Va. 148, 186 SHE 842; State v. 


94 


‘Montgomery, 94 W. Va. 153, 117 SH 


870. 
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certain and identify the place intended,?° or if a 
prudent officer should thereby be able to locate the 
property”? with reasonable certainty?” from the face 
of the warrant.?° 
the officer executing the warrant to locate the prem- 
ises without the aid of other information is suffi- 
Moreover, it is held that the word “partic- 
ularly” in the constitution requiring such a descrip- 
tion means that the description must be such that 
any person familiar with the locality can by inquir- 
ing identify the premises described.?® 
nation or deseription known to the locality that 
points out the place to the exclusion of: all others 
and on inquiry leads the officer unerringly to it is 


A deseription which will enable. 


Any desig- 


[a] All authorities agree that the 
description in the warrant must be 
sufficient to enable the officer to lo- 


cate the place definitely. Fall v. -U. 
Sey Oo 195 acd) al. 
[b] One which enables officer to 


go to a definitely ascertainable place 
so as to exclude all others is suffi- 
cient. State v. Higgins, 321 Mo. 570, 
12 SW (2d) 61; State v. Bass, 153 
Tenn. 162, 281 SW 936. 


{c] It is sufficient designation of 
the place to be searched, if the offi- 
cer to whom the warrant is directed 
is enabled to locate the place definite- 
ly and with certainty. Jackson v. 
State, 87 Fla. 262, 99 S 548. 


[d] Any description of place will 
be sufficient if it enables the officer 
to locate it definitely and with cer- 


tainty. Bradley v. State, 134 Miss. 
20, 98 S 458. 
[e] Location from description.— 


A search warrant sufficiently desig- 
nates a place when, from its descrip- 
tion, the officer can definitely locate 


the place. State v. John, 103 
Va. 148, 136 SH 842. 
19. French v. State, (Ind. A.) 169 


NE 338; Peo. v. Woodward, 231 Mich. 
559, 204 NW 731; State v. Missoula 
County. Mourth Judicial Dist. 1Ce 790 
Mont. 191, 224 P 862; Chruscicki v. 
Hinrichs, 197 Wis. 78, 221 NW 394; 
Anderson v. State, 192 Wis. 352, 212 
NW 628. 


[a] Description pointing out def- 
initely ascertainable place with rea- 
sonable certainty is sufficient.—An- 
derson v. State, 192. Wis: 352) 212 
NW 628; Chruscicki v. Hinrichs, 197 
Wis. 78, 221 NW 394. 


20. Steele v. U. S., 267 Ui. S498) 
45 SCt 414, 69 L. ed. 757. 


21. State v. Cook, 322 Mo. 1203, 
18 SW (2d) 58; State v. Nordseick, 
(Mo. A.) 295 SW 808. . 


[a] Description which will advise 
Officer and guide him tv the place 
intended to be searched is all that 
is required. State v. Minor, 318 Mo. 
827, 1 SW (2d) 106. 


92. State wv. Cook, 322) Mo. 
18 SW (2d) 58. 


23. State v. Nordseick, 
295 SW 808. 


24. Peo. v. Woodward, 231 Mich. 
559, 204 NW 731; Bruner v. State, 
(Okl. Cr.) 288 P 369; Overstreet v. 
State, (Okl. Cr.) 283 P 1032; White 
v. State, (Okl. Cr.) 281 P 824; White 
Veustate, (OKI Cr.) 2.77 Bi 46h ters 
rine Ve state,, (OKLNCr) a 2G eso. 


25.7 U.S. ve Ching Oni 2s Medanacus 


[a] Search warrant not describ- 
ing place with such particularity is 
void.—U. S. v. Chin On, 297 Fed. 531. 


12038, 


(Mo. A.) 


1234 [56 C.J.] 


sufficient.2* It is obvious that a warrant not de- 
‘scribing or designating some particular house, build- 
ing, or place for search,?7 or merely directing the 
officer to search the “premises” of a certain person,** 
or directing the officer to search places generally?® 
is clearly illegal. However, where a search warrant 
describes certain premises by designating certain 
buildings “and all other land and buildings,” the lat- 
ter statement is treated as surplusage, and will not 
render the warrant void for uncertainty.°° The 
place to be searched may, it has been held, include 
all contiguous real property in the exclusive posses- 
sion of the owner, however large or extensive.*? 


Name of county. While a warrant to search for 


property on the premises of a person, which does not 


even designate the county in which the warrant is 
to be executed, is invalid,*®? if the premises are in 
a-well known town the name of the county is not 
necessary.?3 


Immaterial or surplus misdescription. Where the 
place has been otherwise described with such defi- 
niteness as to leave no discretion to the officer, mis- 
descriptions will be treated as surplusage.** 


Description of two places. While it has been held 
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? 
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that separate search warrants are not required for. 


the description of different but accurately described 
premises,*®® particularly where such premises con- 
stitute but one house,*®® and that it is permissible to 
direct in one warrant the search of a dwelling and 
outhouses on the premises,*? it is certain that if the 
different premises. are occupied by different persons 
the warrant is general®*® and void.*® 


[§ 148] bb. Name of Person—(aa) In General. 
The vital elements of a description being the cer- 
tainty as to the place or thing to be searched and 
the articles to be seized,*® the general rule is that, 
where the place to be searched is otherwise properly 
described,*1 the description*? or the name** of the 
owner or occupant is not necessary, provided he 
himself is not to be searched;** and, obviously, this 
is the rule where such owner or occupant is un- 
known;*® and a statute which authorizes warrants 
to issue for the search of places, the owners or keep- 
ers of which are unknown, does not violate the con- 
stitutional guaranty.*® It is held that a mistake in 
naming the person in possession, although he be the 
owner, does not vitiate the warrant,*’ although as 
to this there is contrary authority.*® However, in 
some jurisdictions, it would seem that the name*® 


8 


26. Jackson v. State, 87 Fla. 262,/ 5S. 846, 49 SCt.342, 73 L. ed. 990] (war-| ing that where the name of the per- 
99 S 548. rant pr oee tn pete On Rae son is known, it must be given; and 
connected wi a building, but with-|if not known, the fact should be 
CTE RCE EOR Wallace, 78 W-| cut-openings into such building, and| stated). 
° ’ ; f such garage was searched but no evi- 
28. Rignall v. State, 134 Miss. 169, | dence of the search of the garage was [a] If name of owner or occupant 


98 S 444 


[a] Warrant issued for search of 
“premises” of a person named is too 
broad and indefinite where no oth- 
er description, or words of limitation 
as to use or occupancy, are included, 
or without any indication of the 
county in which the premises are lo- 
cated. Rignall v. State, 134 Miss. 
169, 98 S 444. 


29. Jackson v. State, 87 Fla. 262, 
99 S 548; Peo. v. Holcomb, 3 Park. 
Cra(Nea Yo) 656; 


[a] Warrant authorizing search 
of any suspected places is too gen- 
eral. Peo. v. Holcomb, 3 Park. Cr. 
(N. Y.). 656. 


30. Watson:v. State, 110 Tex. Cr. 
199, 7 SW (2d) 586, 9 SW (2d) 265. 


81. Reutlinger v. State, 29 Okl. 
Cr. 290, 234 P 224 (in this case the 
place described was a ranch of two 
thousand one hundred and _ sixty 
acres). 


32. Smith v. McDuffee, 72 Or. 276, 
142 P 558, 143 P 929, AnnCas1916D 
947. * 


33. Grogan v. Com., 222 Ky. 484, 
Tes (2a) 779: 


34. Peo. v. Bawiec, 228 Mich. 32, 
199 NW 702. 


[a] @his does not mean that a 
warrant made valid by a definite de- 
scription pointing only to a particu- 
lar place and directing a search 
therein will justify a search of an- 
other place. Peo. v. Bawiec, 228 
Mich. 32, 199 NW 702. 


35. Boone v. Com., 206 Ky. 657, 268 
SW 286 (in this case all of one and 
the part of the other premises 
searched were under. the control of 
defendant). 


36. Boone v. Com., supra. 


87. Peo. v. Bawiec, 228 Mich. 32, 
199 N‘*V 702. See Gerahty v. U. &., 
29 F. (2a) 8 [certiorari den 279 U. 


introduced against defendant). 


ae State v. Duane, 100 Me. 447, 62 
39. U.S: v. Barkouskas, 38 F. (2d) 
837; State v. Duane, 100 Me. 447, 62 A 


80; Myer v. State, 34 Okl. Cr. 421, 246 
P 1105; Wiese v. State, 32 Okl. Cr. 
2038, 240 P 1075. 


[a] Warrant held to describe but 
one place.—A description as “the 
place at 14 Jefferson street in the city 
of Montgomery, to wit a stable or 
storehouse in the rear of the resi- 
dence at said 14 Jefferson street” does 
not warrant a search of two places, 
but of one answering to one of the 
two descriptions, and is a sufficiently 
definite description. Toole v. State, 
170 Ala. 41, 54 S 195. 


Description without name where 
more than one person occupies place 
see infra § 149. 


40. Snedegar v. State, 198 Ind. 182, 
150 NE 367. 


Description of thing to be seized see 
infra § 154. 


41. U. S. v. Williams, 43 F. (2'd) 
184; U. S. v. Leach, 24 F. (2d) 965; 
Seals v. State, 157 Tenn. 538, 11 SW 
(2d) 879. 


Sufficiency of description of prop- 
erty: 


Generally see supra § 147. 
Rural property see infra § 152. 
Urban property see infra §§ 150, 151. 


425 (U.0Se ve May, 2b bY 1a) 7365" 
State v. Struce, (Mo.) 1 SW (2d) 841. 


43. U.S. v. Williams, 43 F. (2d) 
184; U. S. v. Leach, 24 F. (2d) 965; 
In re Hollywood Cabaret, 5 F. (2d) 
651; State v. Struce, (Mo.) 1 SW (2d) 
841; Seals v. State, 157 Tenn. 538, 11 
SW (2d) 879. See Barrett v. U. S., 4 
F. (2d) 317 (holding the name of 
the proprietor of the place to be 
searched may be omitted). But see 
U. S. v. Borkowski, 268 Fed. 408 (hold- 


can be omitted from affidavit, (1) it 
certainly may be omitted from the 
search warrant. Sherwood v. State, 
(Okl. Cr.) 290 P 1112. (2) Necessity 
of name in description in affidavit see 
supra § 133. 


In re Hollywood Cabaret, 5 F. 


651; 
Seals v. State, 157 Tenn. 
8, Ld SW “Ma ese: 


45. See cases infra this note. 


[a] Premises of unknown person. 
—(1) A warrant for search of “prem- 
ises of parties unknown to affiants” 
is valid. Naulls v. State, 115 Tex. Cr. 
44, 27 SW (2d) 180. (2) Although not 
naming the person against whom it is 
issued, the warrant is valid if he is 
sufficiently described, and it is stated 
that his name is unknown. Dough- 
erty v. Gilbert, Tapp. (Oh.) 38. 


[b] “John Doe” warrants.—(1) De- 
scription in a search warrant as a 
building and outbuildings, at a cer- 
tain street number, the premises of 
John Doe, whose true name is un- 
known, is sufficient. Nelson v. State, 
200 Ind.\292, 163 NE 95. (2) Where 
a search warrant contained accurate 
description of the premises to be 
searched, that the offender was de- 
scribed as “John Doe, alias” was not 
a fatal defect, where his person was 
not searched, notwithstanding the of- 


ficer who procured the warrant knew ; 


the name (Shannon Code, § 7301). 
Seals v. State, 157 Tenn. 538, 11 SW 
(2d) 879. 


46. McGill v. Varin, 213 Ala. 649, 
106 S 44, 


47. Snedegar v. State, 198 Ind. 182, 
150 NE 367. 


48. U. S. v. Borkowski, 268 Fed. 
408. 
49. C. D. Hauger Co. v. Abramson, 


215 Ala. 174, 110 S 152; Brewer vy. 
State, 142 Miss. 100, 107 S 876. 


[a] “John Doe” warrant held void. 


For later cases, developments anid changes in the law see Annotations, same title and section number, . 


State v. Struce, (Mo.) 1 SW. 


Aap ate eh Sie, Di a leg OO 


§§ 148-150] 


or description®® of the owner or occupant must be 


given. 


Sufficiency of description by name of owner. 
the other hand, a description of the premises by the 
name of the owner, whereby the officer is enabled to 
identify the place, may be sufficient; and a de- 
seription will not be insufficient where the person 
named therein was neither the householder, nor the 
owner of the premises, but was a member of the 


owner’s family.®? 


[§ 149] (bb) Premises Occupied by Several Per- 
Where a warrant authorizes the search of 
specifieally described premises, in which different 
persons occupy different parts and fails to name ac- 
cused or occupant,°? or to designate a certain part of 
the premises,°* it is defective, as it describes more 
Thus a search warrant describing 
premises occupied by more than one family or busi- 


sons. 


than one place.®*® 


Brewer vy. State, 142 Miss. 100, 107 S 


SSG: 


50. C. D. Hauger Co. v. Abram- 
son, 215 Ala. 174, 110 S 152. 


51. Cruze v. State, 114 Tex. Cr. 450, 
25 SW (2d) 875 (declaring such a de- 
scription meager, although  suffi- 
cient). . 


As sufficient in rural districts see 
infra § 152 text and notes 94-96. 


Ace Rothlisberger v. U. S., 289 Fed. 


53. U.S. v. Barkouskas,’38 F. (2d) 
Bei, Save Chin On 2797 -bed. 5315 
Myer v. State, 34 Okl. Cr. 421, 246 P 
1105; Wiese v. State, 32 Okl. Cr. 203, 
240 P1075. But see U.S. v. Vihinier, 
284 Fed. 528 (holding that where a 
search warrant gave the number and 
street of the premises operated and 
occupied by defendant, the fact that 
the premises were an apartment house 
did not invalidate the search of the 
defendant’s premises as directed by 
the search warrant, an‘d no other per- 


‘son could complain). 


[a] Search warrant held insuffi- 
cient, in view of undisputed evidence 
that different parts of the premises 
described were occupied by different 
persons. State v. Barrelli, 317 Mo. 
461, 296 SW 413. 


54. U.S. v. Barkouskas, 38 F. (2d) 
Soi Us Seve Chin On; (297 Wed.1531; 
Jackson v. State, 87 Fla. 262, 99 S 548. 


[a] A warrant issued to search 
rooms on third floor of described 
building, stating that the occupant’s 
true name was unknown, but he was 
known by the name given in the war- 
rant, is insufficient, under the con- 
stitutional provision, requiring a war- 
rant to describe ‘particularly’ the 
place to be searched, in view of the 
facts that the person named did not 
occupy rooms in the building, but 
lived at another place, and that no 
particular rooms were designated to 
be searched except by an erroneous 
designation of the person occupying 
them. U.S. v. Chin On, 297 Fed. 531. 


[b] Even under the most liberal 
interpretation, a description of the 
place to be searched under a search 
warrant as a dwelling house of F J, 
in a certain county and district, falls 
short of the requirement, where the 
record shows that F J occupied a 
room at the home of a third party, 
not named in the search warrant. 
Jackson v. State, 87 Fla. 262, 99 S 548. 


55. U.S. v. Barkouskas, 38 F. (2d) 
837; Myer v. State, 34 Okl. Cr. 421, 
246 P 1105; Wiese v. State, 32 Okl. 


Cr. 208, 240 P 1075. 
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ness by a single street number is void,®® unless the 


whole place,®* or each occupant is connected with 


On 


suffieient.®°® 


dwelling.®° 


10" a 638 
highways, 


56. U.S. v. Epstein; 33 F. (2) 9825 
Thompson vy. State, 198 Ind. 496, 154 
NE 278; Myer v. State, 34 Okl. Cr. 
424-246 P1105. 


{a] This is particularly true, since 
many large apartment houses now 
have but one number. Thompson v. 
State, 198 Ind. 496, 154 NE 278, 


{[b] Warrant to search premises 
“at Nos. 718-728 Atlantic Avenue” 
does not contain a sufficient descrip- 
tion to authorize a search of part of 
the fourth floor thereof, where ac- 
cused occupied only such part. U. S. 
v. Epstein, 33 F. (2d) 982. 


5%. swan Vo LU sein Lote meus Lad 
[certiorari den 266 U. S. 604 mem, 45 
SCt 91 mem, 69 L. ed. 463 mem]. 


[a] Entire floor used for illegal 
purpose.—Although a general search 
warrant for an entire floor of a build- 
ing occupied by different families or 
tenants is ordinarily void, as not 
“particularly describing the place to 
be searched,” within the constitution 
and statutes, where the affidavit 
charged that the entire floor was used 
for the unlawful purposes stated, and 
the court was warranted in so finding, 
a search warrant for the entire floor 
did in fact disclose the place to be 
searched, with sufficient particularity. 
Tynan v. U. S., 297 Fed. 177 [certio- 
rari den 266 U. S. 604, 45 SCt 91, 69 
L. ed. 463]. 


58. Thompson y..State, 
496, 154. NE 278. 


59. U.S. v. Barkouskas, 38 F. (2d) 
887 (holding that such description 
particularly points to a definitely as- 
certainable place). 


60. State v. Friend, 206 Iowa 615, 
220 NW 59 (warrant containing de- 
scription ‘‘the ‘dwelling house of Mrs. 
2 


198 Ind. 


Abe - occupied by H. F.” ‘to’ be 
valid). 

61. See supra § 147. 

62. See cases infra this note. 


[a] Descriptions held sufficient.— 
(1) A certain four-story brick build- 
ing on named street. State v. Brown, 
107 W. Va. 60, 146 SE 887. (2) A 
store ‘fon the southwest side of M. 
street, in said B., commonly known 
as the H. store, and occupied by the 
said S.’”’ State v. Sheehan, 111 Me. 
5038, 90 A 120. (8) Defendant’s resi- 
‘dence as located on the east side of a 
named street, being the second house 
north of the named _ intersecting 
street, is sufficient to enable a prudent 
officer to locate the premises from the 
face of the warrant. State v. Nord- 
seick, (Mo. A.) 295 SW 808. (4) 
“House now used anid occupied by J. 


the alleged unlawful act.°® 
rant for the search of an apartment house or build- 
ing occupied by different tenants stating the name of 
the person occupying the particular apartment is 
And there is no objection to a search 
warrant naming accused’s mother as the owner of 
the dwelling and stating that accused occupied such 


However, a search war- 


[§ 150] ce. In Urban Districts—(aa) In General. 
As constituting a compliance with the general rules 
above stated,®! descriptions in search warrants are 
often held to be sufficient where the place to be 
searched is deseribed with reference to streets,®? 
intersections, °4 
readily ascertainable place,®* particularly where the 
premises themselves are described.°°® 


or near some other 


Where the 
Ga-as: an residence ).) (ce. Ge . situ- 
ated in Murray, Ky - north of 


Main St., near Lon McGeehee, Coun- 
ty), is sufficient. Grogan v. om., 
222) Ky. 484, 1 SW (2a) 779. 45) 
“Ship Hotel,” giving lot and block in 
town site ‘fon the south side of Fourth 
avenue, between C and D streets,’ in 
named city, and “particularly, in the 
second room towards the back of said 
building from the lobby, or the card 
room of the said hotel.” Baker v. U. 
S., 4 #. (2d) 805. (6) “That certain 
two-story frame dwelling house, be- 
ing the home of said J. N., situate on 
Thompson avenue in the city of 
Moundsville, county and state afore- 
said. State v. Noble, 96 W. Va. 432, 
123 SE 237. (7) “The house used and 
occupied by J. A. as a dwelling house 
and hotel and outbuildings and prem- 
ises attached thereto . - located 
and being in F. county, and on the 
east side of E. Third street near the 
I. C. Depot in F., Ky.,’ although the 
building was some distance from 
Third street. Anderson v. Com., 207 
Ky. 640, 269 SW 748. 


By street number see infra § 151. 


63. State v. Cook, 322 Mo. 1203, 18 
SW (2d) 58. 


[a] Thus the description as frame 
house of two stories, painted white, 
with big circular porch on front and 
side, located directly off a named 
highway on the left-hand side, going 
in a certain direction in a certain 
town was held sufficiently definite. 
State v. Cook, 322 Mo. 1203, 18 SW 
(2d) 58. 


64. Com. v. Connolly, 290 Pa. 181, 
138 A 682. 


[a] Thus description of premises 
as “two-story frame building used as 
dwelling apartment and saloon,” at 
corner of certain streets in named 
borough, county, and state, was held 
sufficiently definite. Com. v. Connolly, 
290 Pa. 181, 138 A 682. 


65. State v. Leonard, 162 La. 357, 
TAO Seo Dike. 
[a] Near railroad station.—A de- 


scription as the “home of C, C. Leon- 
ard, situated at 3rd street, Alex., la., 
near L. R. & N. Depot,” is sufficient. 
State v. Leonard, 162 La. 357, 110 § 
557. 
en U. S.— Baker v. U. S., 4 F. (2d) 

Ky.—Grogan v. Com., 222 Ky. 484, 1 
SW (2d) 779; Anderson v. Com., 29 
Ky. 640, 269 SW 748. 


La.—State v. Leonard, 162 La. 357, 
110 S 557. 


Me.—State v. Sheehan, 111 Me. 503, 
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description is by range, township, and street, indi- 
cating the particular house on a certain side of the 
street, the fact that the wrong political township is 
named will not render the description insufficient.®7 
However, broad inclusive descriptions are inexcusa- 
ble,®® and hence a description which would include 
many other places renders the warrant void for in- 
definiteness and uncertainty,°® as is a description of 
a place as situated in an “addition” without stating 
to what town the addition is a part.’° 


In small city or town with which the executing 
officers are presumably familiar,’+ descriptions may 
be sufficient where they locate the place to be 
searched with reference to other places or prem- 
ises,7? or areas’® of the town or city, even though 
the name of the street is omitted.74 And a deserip- 
tion of a store and adjoining dwelling house and 
premises as belonging to a named person in a certain 
village has been held to be sufficient.” 


[§ 151] (bb) By Street Number. It is said that 
where the place to be searched has a certain street 


90 A 120. 
Mo.—State v. Cook, 322 Mo. 1203, 18 | P 597- 
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70. Abbott v. State, (Okl. Cr.) 281 
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number, the warrant should so describe it,*® and 
as being a complying with the general rules above 
stated,*7 where the place so described has but one 
owner or occupant,’® such a description is generally 
held to be sufficient,’® particularly where additional 
information is given;8°® but, it seems that unless the 
name of the town in which the street is located is 
stated, the description may be insufficient,*? although 
there is contrary authority.82 Where a house is de- 
seribed by street and number, and there is no num- 
ber on the house, but it is the only house in the 
block of the number given, the description is suffi- 
cient. And where premises have entrances on two 
streets, a description by the number of either one 
will suffice.8* Where the identical number is on 
two streets of the same name in the same city, the 
description by reference to such street number alone 
is insufficient.®> 


Misdescription. While it is obvious that where 
the premises sought to be searched are described by 
street number, such a deseription will not authorize 
a search of premises of another number;*® yet 


[a] Thus a description as dwelling 
house, outbuildings, and premises, in- 
cluding all garages thereon, at a cer- 


SW (2d) 58. Sea ent v. Com., 219 Ky. 323,| tain street number in the city of F, 
Pa.—Com. v. Connolly, 290 Pa. 181, : county of G, state of M, is sufficient. 

SSA e So: 72. Smith v. Com., 210 Ky. 698, 276 | Peo. v. Oaks, 251 Mich. 253, 231 NW 
TH A SUS Se leva a Ge WW SW 495; Wellman v. Com., 219 Ky. | 557. 

60, 146 SE 887; State v. Noble, 96 W.| 222: 292 SW 779. [b] In absence of showing of other 


Va. 432, 123 SE 237. 


67. French vy. State, (Ind. A.) 169 
NE 338 (such description leaves no 
discretion to the officer and points to 
a designated ascertainable place). 


68. Com. v. Hunsinger, 290 Pa. 185, 
138 A 683. 


69. Muleff v. State, 198 Ind. 686, 
154 NE 670; State v. Phipps, 194 Ind. 
459, 143 NE 287; Flum v. State, 193 
Ind. 585, 141 NE) 353; Runnells v. 
SiaLem Oki Or)y 2oct eo COM) Va 
Hunsinger, 290 Pa. 185, 138 A 683. 


[a] Description as “section D. 
Beech Grove, section 21,” etc., is too 
indefinite and uncertain, in that the 


officer could not tell, from the descrip-. 


tion, which of twenty-five houses in 
such section he was to search. Flum 
v. State, 193 Ind. 585, 141 NE 353. 


[b] Description by township and 
range in a large city, where sixty 
houses would be within such descrip- 
tion is insufficient. Muleff v. State, 
198 Ind. 686, 154 NE 670. 


[ec] Description of residence, out- 
building, and premises “in southwest 
part” of a certain city, without other 
description will render the warrant 


invalid. Runnells v. State, (Okl. Cr.) 
288 P 367. 
{d] “Residence, and all outbuild- 


ings, located on grant 31 and 32,” is 
fatally defective as there might be 
many houses_ thereon. State v. 
Phipps, 194 In‘d. 459, 148 NE 287. 


fe] Certain house in named coun- 
ty.—Description as a “certain place, 
room, house, building, boat, vehicle, 
structure, receptacle, premises, suit- 
case, automobile, wagon, truck, buggy, 
occupied and in possession of H. situ- 
ated in T. county, more particularly 
described as a two-story frame build- 
ing, outbuilding and premises” is to- 
tally insufficient as the location might 
have been one of scores of places, and 
this method of description is inex- 
cusable. Com. v. Hunsinger, 290 Pa. 
185, 138 A 683. 


[a] Named premises near fuel of- 
fice.—A warrant to search a dwelling 
house of a named person on a certain 
river in a named fifth class city, near 
a named fuel office, sufficiently identi- 
fied the property. Wellman v. Com., 
219 Ky. 323, 292 SW 779. 


73. State v. Higgins, 321 Mo. 570, 
12 SW (2d) 61. 


[af In certain area of a town.— 
A search warrant, describing the 
premises as one-story frame house 
with brick basement, home of the per- 
son named therein, located on the 
north one-half of first addition to 
Lexington, Mo. in a certain area, was 
sufficient. State v. Higgins, 321 Mo. 
570, 12 SW (2d) 61. 


74. Smith v. Com., 210 Ky. 698, 276 
Sw 495. 


[a] Thus a search warrant, de- 
scribing property as a_ one-story 
house, No. 707, and barber shop com- 
bined, near a blacksmith shop, nam- 
ing the city and county, and occupied 
by Paul Smith, was valid, although 
the street was omitted, as sufficient- 
ly accurate for a small town to locate 
property with reasonable certainty. 
Ae v. Com., 210 Ky. 698, 276 SW 


75. State v. Minor, 318 Mo. 827, 1 
SW (2d) 106 (where the description 
“store building and dwelling house 
adjoining and the premises located 
the Village of Tracy, Platte Co., Mis- 
souri and which is occupied by Bob 
Minor . .”’ was held sufficient). 


76. Peo. v. Bishop, 225 Il], A. 610. 
77. See supra § 147. 


78. Necessity of name of owner or 
occupant when there are more than 
one see supra § 149. 


79. In re Hollywood Cabaret, 5 F. 
(2d) 651 (such description “plainly” 
sufficient); Lyons v. Com., 218 Ky. 
841, 292 SW 499; Hgner v. Com., 217 
Ky. 503, 289 SW 1108; Peo. v. Oaks, 
251 Mich. 253, 231 NW 657; State v. 
Bass, 153 Tenn. 162, 281 SW 936. 


houses of same number.—A_ search 
warrant is not defective for describ- 
ing house by number, in the absence 
of proof of other houses bearing the 
same number. Lyons v. Com., 218 
Ky. 841, 292 SW 499. 


80. Egner vy. Com., 217 Ky. 503, 289 
Sw 1108. 


[a] Side of street and type of 
house.—Description of property in a 
search warrant as the first house of 
No. 706 Tennessee street on left-hand 
of street going west, a large two- 
story house, Paducah, Ky., is suffi- 
cient. Egner v. Com., 217 Ky. 503, 289 
SW 1108. 


81. Tucker v. State, (Okl. Cr.) 281 
P 818. See State v. Bass, 153 Tenn. 
162, 281 SW 936 (stating that general- 
ly a definite reference to a street num- 
ber in a given city and state is suffi- 
cient). 


82. Bragg v. State, 155 Tenn. 20, 
290 SW 1. 


[a] Omission of city, county, and 
state not fatal.—Description in a war- 
rant, ‘directing the search of a ‘“‘frame 
dwelling house located on the south 
side of Washington, between Cleve- 
land and Watkins, numbered 1379 
Washington avenue,” is sufficient, 
notwithstanding the omission of the 
city, county, or state, which does not 
render it uncertain. Bragg v. State, 
155 Tenn. 20, 290 SW 1. 


83. Peo. v. Holton, 326 Ill. 481, 158 
NE 1384. 

84. State v. Best, 8 N. J. Misc. 271, 
150 A 44, ; 

85. State v. Bass, 153 Tenn. 162, 
281 SW 936. 

86. U.S. v. Sands, 14 F. (2d) 670; 


ee v. State, 39 Okl. Cr. 236, 264 P 
IAs 


[a] hus (1) a warrant for search 
of No. 700 does not authorize a search 
of residence at No. 612 on the same 
street. Allen v. State, 39 Okl. Cr. 236, 
264 P 217. (2) Where search warrant 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 151-153] 


where the warrant contains an erroneous street num- 
ber, and the officer is not misled thereby, the descrip- 
tion may not be insufficient’? particularly where 
additional information is given,*® under the rule 
that the premises are sufficiently described where 
the officer is enabled thereby to locate them with 
certainty.°® Moreover it has been held that, al- 
though the street number referred to is not exactly 
that of the premises searched, and there is nothing 
to show that there was such a number as the one so 
given or that there is any room for doubt as to the 
place intended, the misdescription does not render 
the warrant invalid.°° Where the name of the street 
given and the correct name of the street upon which 
the premises are situated are idem sonans, there being 
no street of the name described, a description with 
the proper number is sufficient.°! 


[§ 152] dd. In Rural Districts. As it seems nei- 
ther necessary nor practicable to describe a farm 
dwelling house with the same degree of particularity 
as a dwelling house located in the city, the require- 
ments are therefore not so strict,9? although the de- 
gree of particularity required is obviously governed 


described premises as 2310% Seventh 


avenue, the premises of the named]in a_ certain 
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district, and known as a specific farm 3s 
county, is 
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by the circumstances of each case.°* Thus since 
houses in rural communities are commonly known 
by the name of the owner rather than by any tech- 
nical legal description,®* a description of rural prop- 
erty as the premises occupied by a named person 
may be held sufficient,®® even though the property is 
incorrectly described as to section and range.?® 
Likewise the description may be sufficient if the 
farm is named and the particular district disregard- 
ed.°* The premises may also be sufficiently desig- 
nated by describing them in reference to another 
farm,?* or a stream,®® or a nearby town,! or it may 
be sufficiently deseribed. by locating it on a named 
estate with reference to landmarks.? Furthermore 
a description of the premises by section, township, 
and range, may be sufficient,? even where the ter- 
ritory embraced is large,* where there is no evidence 
that any person other than defendant lived there. 
However broad or general descriptions are, of course, 
insufficient.° 


[§ 153] (d) Vehicle To Be Searched. A descrip- 
tion of the automobile to be searched by its make 
and its license number is sufficient. Likewise a 


Piercefield v. State, 198 Ind. 440, 


sufficient.| 154 NE 4. 


parties, and the testimony disclosed 
no such number, and premises near, 
being the story above numbers 2310 
or 2308 or 2312, belonging to others 
were searched, the description and 
identification were insufficient. U.S. 
v. Sands, 14 F. (2d) 670. 


87. State v. Andrich, 135 Wash. 
609, 238 P 638 (where officer knew 
where accused lived and searched the 
proper house); Chruscicki v. Hin- 
richs, 197 Wis. 78, 221 NW 394. 


88. Chruscicki v. Hinrichs, supra 
(information as to name of occupant). 


89. See supra § 147 note 17. 


90. Rothlisberger v. U. S., 289 Fed. 
72 (warrant gave number as 123, the 
place searched was 121). 


91. Seals v. State, 157 Tenn. 538, 11 
SW (2d) 879. 


[a] Description as “2706 Coward 
street” instead of “2706 Cowart 
street” is not defective, the names be- 
ing idem sonans, particularly where 
the affidavit attached gave the correct 
name. Seals v. State, 157 Tenn. 538, 
11 SW (2d) 879. 


Reference to affidavit attached see 
supra § 146. 


92. State v. Stough, 318 Mo. 1198, 2. 


SW (2d) 767. 
93. See cases infra notes 94-5. 


94, Chruscicki v. Hinrichs, 197 
Wis. 78, 221 NW 394 


95. State v. John, 103 W. Va. 148, 
136 SE 842; Chruscicki v. Hinrichs, 
197 Wis. 78, 221 NW 394. 


{a] Warrant, locating district in a 
certain county, and referring to the 
property as J property, a particular 


' farm occupied by M J, who had only 


one farm, is sufficient, as from such 
description the officer could definitely 
locate the place. State v. John, 103 
W. Va. 148, 136 SE 842. 


96. Chruscicki v. 
Wis. 78, 221 NW 394. 


97. State v. Whitecotton, 101 W. 
Va. 492, 133 SE 106. 


[a] Name of farm.—A _ search 
warrant, describing the place in ques- 
tion as a certain farm dwelling house 
and outbuildings located in a certain 


Hinrichs, 197 


State v. Whitecotton, 101 W. Va. 492, 
133 SE 106. 


98. State v. Bauer, 321 Mo. 603, 12 
SW (2d) 57. See Com. v. Orwig, 96 
Pa. Super. 383 [foll Com. v. Rehmey- 
er, 96 Pa. Super. 393] (giving names 
of adjoining neighbors as well as the 
name of the occupant, and the proper 
township). 


{a] Whus a warrant describing 
premises as adjoining a certain named 
farm sufficiently described the place 
to be searched. State v. Bauer, 321 
Mo. 603, 12 SW (2d) 57. 


99. See cases infra this note. 


[a] Ona creek.—A warrant direct- 
ing a search of the residence of de- 
fendant in P county, located on I 
creek, while not as full and complete 
as it should be, it enabled the officer 
to find the place and is_ sufficient. 
Little v. Com., 205 Ky. 55, 265 SW 433. 


[b] On a river.—A certain brick 
and wood frame house located near 
the O. river, east of the city of O, 
D county, Ky., where such building 
is two rooms brick and two or three 
rooms wood frame, five rooms more 
or less, being the premises of I P, or 
under his control, and some other par- 
ties unknown to affiant, sufficiently 
describes the house to be searched. 
Phillips v. Com., 206 Ky. 37, 266 SW 
893. 


1. Buis v. Com., 206 Ky. 57, 266 SW 
895. 


fa] In farming district with few 
towns.—A warrant, describing ac- 
cused’s house situated in a farming 
district as the house used and occu- 
pied by accused as a residence, and 
buildings, and premises adjacent 
thereto, situated ina designated coun- 
ty near a designated village, is suffi- 
cient to describe the premises, as it 
gives the officer all of the informa- 
tion he requires. Buis v. Com., 206 
Ky. 57, 266 SW 895. 


2. Hernandez v. State, 109 Tex. Cr. 
246, 4 SW (2d) 82. 


[a] “Rent house on League estate, 
inside field two hundred yards north 
of branch on League estate,” will suf- 
ficiently describe premises. Hern- 
andez v. State, 109 Tex. Cr. 246, 4 SW 
(2d) 82. 


[a] Thus “section 4 and west % of 
section 3, township 10 north, range 1 
east, and frame dwelling house and 
all other buildings thereon,” is a suf- 
ficient description. Piercefield v. 
State, 198 Ind. 440, 154 NE 4. 


Se poe eonee v. State, 198 Ind. 440, 


5. the cases infra this note. 


[a] Named farm in county.—A 
warrant describing premises to be 
searched only as ‘the premises of” 
PM farm, “and being situate in the 
county of Jefferson and state of Mis- 
souri, and within the district above 
named,” is null and void. State v. 
Reis, (Mo. A.) 268 SW 391. 


[b] Three miles from named city. 
—Description of premises as located 
“about three miles east of Braggs, 
Ov*kayhrotnita ern oe é one-story 
frame puilding in M County” is too 
indefinite. Smithson vy. State, (Okl. 
Cr.) :2'90 P568: 


[c] Five miles from named town. 
—Description of the place to be 
searched as a ranch with small build- 
ings, located about five miles in west- 
erly direction from town named, is in- 
sufficient, for it would be an accident 
it the officer found the place. Fall v. 
USS esse (ajaas 


[d] Thirteen miles from named 
town.—Description of premises in a 
search warrant as house thirteen 
miles south of named city, south of 
a certain dirt road, is obviously in- 
sufficient. . Harris v. State, 112 Tex. 
(ie All ake Sh (XE) 1048. 


[e] Description by entire quarter 
section too general.—A search war- 
rant with the description ‘northeast 
quarter of section 34, township 20, 
range 3 and the person of B. M.” is 
too general, as it only describes by 
the quarter section. Bruner y. State, 
(COM (Gre) HAGE SKUs 


6. Prater v. Com., 
SW 951. 


[a] “Scripps-Booth automobile 
touring car, license No. 232504” is suf- 
ficient description in a warrant for 
a search of a car; indeed it is diffi- 
cult to imagine a more definite de- 
seription than this. Prater v. Com., 
216 Ky. 451, 287 SW 9651. 


216 Ky. 451, 287 
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warrant for the search of an automobile, “now being 
used and occupied and controlled by John Doe et 
al.” where the automobile is sufficiently described 
and defendant’s person was not searched, is valid as 
to description.” 


[§ 154] (e) Description of Things To Be Seized.® 
The search warrant must particularly deseribe the 
thing to be seized,® and failing to do so it is void.1° 
While descriptions must necessarily vary according 
to the nature of the things,*? generally a minute and 
detailed description is not necessary,!? but it must 
be so definite that the officer will not seize the wrong 
property,'® and will be sufficient if it enables the 
officer to identify the specific property sought,?* or 
to locate it with reasonable certainty.1® 


Books, records, and papers. It is said that it is 
more important to require a specific description of 
books, records, and papers, which are usually of val- 
ue only to the owner and may be irreplaceable, than 
of tangible property.?® 


Name of owner. In order to give a sufficient de- 
seription within the rule,1” it may not be necessary 
to state who is the owner of the goods sought.1® 


[§ 155] (4) Amendment or Alteration of War- 


SEARCHES AND SEIZURES 


* 


rant. Search warrants are of such grave importance 
that they may be amended, if at all, only by the 
officer issuing them,+® and then only in conformity 
with the affidavits or depositions upon which they 
are based.2° A warrant is invalid if amended by the 
executing officers? even upon the consent of the is- 
suing officer?? or upon a telephone communication 
from him.2* Nor can even the issuing officer him- 
self amend the warrant unless the affidavit itself 
were so amended as to conform to the proposed 
change?‘ or unless the original affiant perform some 
corporal act which would constitute an oath.2> How- 
ever, it has been held that where an executing officer 
inserted the date of issuance in the warrant from 
which it had inadvertently been omitted, it not being 
disputed that the date was incorrect or that the re- 
turn was not timely, the omission was not fatal nor 
was the alteration material so as to render the war- 
rant invalid.2® Under statutory permission?’ search 
warrants may be amended on such terms as the court 
may deem proper,?® and such amendment may be 
made upon an application to set aside or quash the 
Wael, © 


[§ 156] 2. Execution and Return of Warrant— 
a. In General. A search warrant is executed by mak- 


[§§ 153-156 


7. Prater v. Com., 216 Ky. 451, 287 
SW 951. 


Necessity of name of owner gener- 
ally see supra § 148. 


8. Description of: 
Person to be seized in warrant of ar- 
rest see Criminal Law § 539. 
Things to be seized in affidavit see 
supra § 134. 


9. U. S.—In re Jackson, 96 U. S. 
Denmeay LemeOs 8s Ws Ss) Vansonow,, 9 
F. (2d) 978; Lipschutz v. Davis, 288 
Fed. 974; U.S. v. Mills, 185 Fed. 318. 


reo ee v. Bennett, 57 Ala. 


Conn.—Frisbie vy. Butler, Kirby 213. 


Ill.— Peo. v. Reid, 315 Ill. 597, 146 
NH 50455 Krost. y. Peo:, 193) Ill 635, 
61 NE 1054, 86 AmSR 352; Peo. v. 
eee 225 Ill. A. 610. 


y.—Reed v. Rice, 
44, hc AmD 122. 


Mass.—Stone v. Dana, 
Sandford v. Nichols, 13 Mass. 
7 AmD 151. 


Miss.—Miller v. State, 129 Miss. 774, 
35 2. 


2 J. J. Marsh. 


5 Metc. 98; 
286, 


N. Y.—Bell v. Clapp, 10 Johns. 263, 
6 AmD 339. 


N. D.—State v. Markuson, 7 N. D. 
155, 73 NW 82. 


Oh,—Dougherty v. Gilbert, Tapp. 38. 


Pa.—Moore v. Coxe, 10 WklyNC 
135. 

Tenn.—O’Brien v. State, 158 Tenn. 
400,14 SW (2a) 51; Hampton v. State, 
148 Tenn. 155, 252 Sw 1007. 


Tex—Dupree v. State, 102 Tex. 455, 
119 SW 301 [answering cert questions 
48 Tex. Civ. A.w272, 107 Siw’ 9267. 


Vt.—State v. Slamon, 73 Vt. 212, 50 
A 1097, 87 AmSR 711. 


10. Rice v. U. S., 24 F. (2d) 479 
Imena.denuee’ Hatz) yo jee Peo. i, 
Reid, 315 Ill. 597, 146 NE 504; Sand- 
ford v. Nichols, 13 Mass. 285, 7 AmD 
151. 


[a] Warrant to search premises, to 


ascertain if fraud on internal reve- 
nue was being committed is defective 
if it fails to describe the property to 
be seized. Rice v. U. S., 24 F. (2d) 
479 [reh den 27 F. (2d) 129]. 


[b] General description as letters, 
tickets, papers, records, and books 
is plainly insufficient under the re- 
quirement of a description with par- 
eh mes C U. S. v. Snow, 9 F. (2d) 


[c] “Goods, wares, and merchan- 
dise” is not sufficient as describing 
the goods to be searched for, as such 
an authorization would allow the ex- 


‘ecuting officer to rifle a ‘house of any- 


thing. Sandford v. Nichols, 13 Mass. 
285, 7 AmD 151. 


11. Dupree v. State, 102 Tex. 455, 
119 SW 301 [answering cert ques- 
tions 48 Tex. Civ. A. 272, 107 SW 9264. 


12. Peo. v. Prall, 314 Ill. 518, 145 
NE 610; State v. Nejin, 140 La. 793, 
74S 103; Sandford v. Nichols, 13 
Mass. 285, 7 AmD 151, 


13. Peo. v. Prall, 314 
NE 610. 


14. U.S. v. Epstein, 33 F. (2d) 982; 
U. S. v. 63,250 Gallons of Beer, 13 K. 
(2a) 242; Peo. v. Prall, 314 nts 518, 
145 NE 610; Com. v. Orwig, 96 Pa. Su. 
per. 383. 


[a] “Domestic animals” may suf- 
ficiently describe the thing to be 
seized. Com. v. Orwig, 96 Pa. Super. 
383 [foll Com. v. Rehmeyer, 96 Pa. Su- 
per, 393]: 


[b] In the case of stolen property 
which can be readily described, de- 
scription, sufficiently particular to 
identify articles sought to be seized, 
is required. Peo. v. Prall, 314 Il. 518, 
145 NE 610. 


15. Borders v. State, 138 Miss. 788, 
104 S 145. 


16. Lipschutz v. 
974, 


[a] Thus a description of books as 
“those used by said I. L. Lipschutz in 
and about the wholesale liquor busi- 
ness conducted by him on aforesaid 
premises” is insufficient particularly 


Ill. 518, 145 


Davis, 288 Fed. 


to describe the thing to be seized. 
Lipschutz v. Davis, 288 Fed. 974. 


_ 17 See supra this section. 


18. Bell v. Clapp, 10 Johns. (N. Y.) 
263, 6 AmD 339. 


19. U.S. v. Mitchell, 274 Fed. 128. 
20. U.S. v. Mitchell, supra. 


21,. Com.vy Stranger, 1oo Pane Distr 
& Co., 697; Buchannan vy. State, 114 
Tex. Cr. 418, 25 SW (2d) 838. 


22. Buchannan v. State, 114 Tex. 
Cr, 418, 25 SW (2d) 838. 


[a] Incomplete search warrant, al- 
tered by insertion of defendant’s ini- 
tials, the affidavit also being changed, 
both with the verbal consent of the 
issuing officer, renders the warrant 
invalid. Buchannan v. State, 114 Tex. 
Cr. 418, 25 SW (2d) 8388. 


23. U.S. v. Mitchell, 274 Fed. 128. 
24. U.S. v. Mitchell, supra. 


25. Grizzard v. State, 149 Miss. 323, 


115 S 555. 


[a] Void for absence of oath.— 
Where officers went to the premises 
and returned and reported to the jus- 
tice of the peace that the witness on 
whose information they acted stated 
that they had misunderstood him 
about the occupant’s name, whereupon 
the justice erased the name upon the 
warrant and wrote the name given by 
the witness, with which altered war- 


rant the search was made, the affiant ~ 


not being shown to have done any 
act to vitalize the changed warrant, 
doing no corporal act which would 
constitute an oath, the warrant is 
void. Grizzard v. State, 149 Miss. 3238, 
115 S 555. 


Necessity of oath or ere Scr for 
sis see supra § 111 


S. v. Hertel Atnietie, etc; 
cia, 25. FB, (2a) 872. 


27. See statutory provisions. 


28. Matthews v. State, 134 Miss. 
807, 100 S 18. 


29. Matthews v. State, supra. 
Quashal of warrant see infra § 174. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


t 
: 
E 
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ing the search directed,®° the authority of the officer 
in such search being named within the four corners 
of the instrument, so far as the place to be searched 
and the time and manner of the execution of the 
warrant is concerned;*! and hence a warrant can- 
not be extended beyond the privileges granted in its 
issuance;*? thus, for example, a warrant issued by 
a justice of the peace to search premises in the jus- 
tice’s district and county will not, where the premises 
so designated are divided by the county line, au- 
thorize a search of buildings or places in the county 
other than where issued.*? Where the warrant is 
valid, the officers have, of course, a lawful right to 
enter.°* While it may be necessary for the officers 
making a search to have a search warrant,?° where 
the warrant is in the officer’s coat, on the premises, 
a few feet from the dwelling being searched, it is 
sufficiently in the officer’s possession.®® The failure 
on the part of the executing officers to arrest accused 
as commanded in the search warrant is a mere fail- 
ure on their part to appropriately perform minis- 
terial duties, and it does not violate accused’s rights 
under the constitutional guaranty.?* 


Second search with same warrant. A warrant 
nee served cannot, of course, be further resorted 
to for the purpose of additional searches;?* but, 
where a search is continuous, not having been aban- 
doned or completed, it will not be held void because 
the officers go over the premises a second time.*® 


[§ 157] b. Who May Execute. 


At common law 


30. Lehrer v. State, 183 Wis. 339, 
197 NW 729. 


[a] 


ein ere Now 1 o1y Fronts.St.. 35" 1. . - 
(2d) 282: Sugar Valley Land Co. v.| Pierce: 19 Wis. 300. 
Johnson, 17 Ala. A. 409, 85 S 871. 41. 

Execution of warrant as to: [a] 


SEARCHES AND SEIZURES 


Private person may be deput- 
ed to serve a search warrant. 
v. Parmelee, 15 Conn. 260; 


Halsted v. Brice, 13 Mo. 171. 


Private citizen cannot execute 
a search warrant under a statute re- 


[56 C.J.] 1239 


a justice can depute a proper person to serve a search 
warrant,*° although if the statute restricts or takes 
this power away, it should be executed by the officer 
designated in such statute.4! Generally it is held 
that a search warrant must be executed by the officer 
or officers mentioned in its direction,*? unless it be 
done for,** or in aid of,4+ such officer or officers, and 
in his or their presence.*? Thus if the warrant is 
executed by the officers designated, it is immaterial 
who assist them;#® and where the officers to whom 
a search warrant is directed are present, it is im- 
material that the warrant is read by state police, 
to whom the warrant is not directed, to those upon 
the premises.47 Nor is a search illegal because the 
officer who issued the warrant participated therein, 
where the proper executing officer, and not the is- 
suing officer, served the warrant.4® Under a statute 
authorizing an officer in certain cases to summon peo- 
ple from his county to make an arrest or search, the 
words “his county” are held to be merely directory.*® 
The mere fact that federal officers cooperate with 
state officers in a search cannot, of course, make the 
federal officers’ acts unlawful, if they are otherwise 
lawful.®° 


[§ 158] c. Time for Execution—(1) In General. 
Since the constitutional guaranty contemplates the 
service of search warrants with reasonable prompt- 
ness,°? where no time is named in the process,®? or 
in the law authorizing it,°* a warrant should be ex- 
ecuted within a reasonable time after issuance,*4 


the violation of which caused the war- 
Kelsey | rants to issue). 

Meek V.| 4g, Johnson v. State, 146 Miss. 593, 

111 S 595 (although in this case the 

issuing officer actually found the ob- 

ject sought). 


49. Dellastatious v. Boyce, 152 Va. 


Manner of the execution see infra §8§ 
161-164. 

Place to be searched see infra § 165. 

ene for execution see infra §§ 158- 


30 In, re No, 191 Front .St.,..5.. 
(2d) 282; State v. Shahan, 104 W. Va. 
578, 140 SE 533. 


[a] Nothing further may be in- 
cluded.—In re No. 191 Front St., 5 F. 
(2d) 282. 


33. State v. Shahan, 104 W. Va. 578, 
140 SE 533. 


34. U. S. v. Kirschenblatt, 16 F. 
(2a) 202--ffoll U.S. v. Kirsch, 16 F. 
(2d) 204). 


35. Necessity of warrant generally 
see supra § 77. 


36. Hiller v. State, 190 Wis. 369, 
208 NW 260. 


Soi state Vv. Neh (Mo.) 1 SW 
Gd) 837. 

88. Coatney v. State, 30 Okl. Cr. 
270, 235 P 942; State v. Moran, 103 
W. Va. 753, 138 SE 366. 


[a] It is “unreasonable” for offi- 
cers, who have searched defendant’s 
premises to again search the prem- 
ises the second day thereafter, under 
the same search warrant, on which 
no return was made the day follow- 
ing the original search. State v. Mor- 
an, 103 W. Va. 758, 138 SE 366. 


39. Johnson y. State, 146 Miss. 593, 
111 S 595. 

40. Miller v. Hogeboom, 56 Nebr. 
434, 76 NW 888 [cit Rex v. Kendal, 
die nlb(eh. Raym. 65, 91 Reprint 939]; 
Meek vy. Pierce, 19 Wis. 300. 


quiring it to be issued by an_ officer 
designated in its direction. Key v. 
State, (Okl. Cr.) 279 P 931. 


[b] Members of the department of 
public safety are authorized and di- 
rected to receive and execute sufficient 
warrants issued by any properly con- 
stituted authority. State v. ‘Mont- 
gomery, 94 W. Va. 153, 117 SE 870. 


42. U.S. v. Dziadus, 289 Fed. 837; 
Key v. State, (Okl. Cr.) 279 P 931: 
Dunn v. State, 40 Okl. Cr. 76, 267 Pp 
279. 


[a] Under a warrant directed to 
“the internal revenue officer in the 
north district of West Virginia and 
his deputies and George B. Heide, Fed- 
eral Prohibition Agent,’ a warrant 
cannot be executed by another person 
not named therein and not shown to 
have been acting for a person so 
named and in his presence, U.S. v. 
Dziadus, 289 Fed. 837. 


Direction to officer or class of offi- 
cers see supra § 140 text and notes 48— 
BGs 


43. U.S. v. Dziadus, 289 Fed. 837. 


44, Key v. State, (Okl. Cr.) 279 P 
931; Dunn v. State, 40 Okl. Cr. 76, 267 
PZ. 


45. 
Key v. State, 


U. S. v. Dziadus, 289 Fed. 837; 
CORI CrD) 2-9) Ee oes 


Dunn v. State, 40 Okl.Cr. 76, 267 P 
279. 
46. State v. Quartier, 114 Or. 657, 


236 P 746. 


47. Com. v. Orwig, 96 Pa. Super. 
383 [foll Com. v. Rehmeyer, 96 Pa. 
Super. 393] (particularly where the 
state police are authorized by stat- 
ute to aid in the enforcement of laws, 


368, 147 SE 267. 


[a] Although the statute provides 
that the officer may “in case of resist- 
ance made or apprehended, summon 
so many of the people of his county 
or corporation . . . as may be 
sufficient,” yet in view of another 
statute authorizing an officer to pur- 
sue an escaping criminal from the 
county in which the offense was com- 
mitted to any place in the state, it is 
seen that the words “his county” are 
not mandatory Dellastatious v. 
Boyce, 152 Va. 368, 147 SE 267. 


50. State v. Hiteshew, 42 Wyo. 147, 
292 Pe 2: 


Participation of federal officers ren- 
dering search a federal undertaking 
see supra § 8. 


51. State v. Perkins, 220 Mo. A. 
349, 285 SW 1021 [foll State v. Bass, 
(A.) 285 SW 1024]; Com. v. Stranger, 
L3sPae Distr &iCouoon. 


[a] Execution should speedily fol- 
low issuance.—Voorhies v. Faust, 220 
Mich. 155, 189 NW 1006, 27 ALR 706. 


[b] Search warrant must be exe- 
cuted as quickly as possible.—Link v. 
Com., 199 Ky. 778, 251 SW 1016. 


52. Peo. v. Wiedeman,.324 Ill. 66, 
154 NE 432. 


53. Elrod v. Moss, 278 Fed. 123; 
Peo. v. Wiedeman, 324 Ill. 66, 154 NE 
432; Farmer v. Sellers, 89 S. C. 492, 
72 SE 224. 


54. Peo. v. Fetsko, 332 Ill. 110, 163 
NE 359; Peo. v. Wiedeman, 324 Ill. 
66, 154 NE 432; Farmer v. Sellers, 89 
S--C.-492,. 72 SE 224; State v. John, 
103 W. Va. 148, 1386 SE 842; State v. 
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and not left to the unlimited discretion of the officer 
serving it.°° The time that the officer may reason- 
ably take varies with the circumstances of the par- 
ticular case,°® such as the distance to the place to be 
searched,®* the conditions of the roads,°* facilities 
of travel,°® and the demands upon the officer’s time.®° 
And what constitutes a reasonable time is for the 
jury,°t except where a long delay is unexplained, in 
which case it may be held unreasonable as a matter 
of law.®* Some jurisdictions make a distinction be- 
tween the execution of a search warrant against a 
professional criminal and a sporadic or untrained 
one, holding that as against the latter it should be 
executed within a few days, but as it may take weeks 
of patient observation to find an effective moment 
for executing the warrant against the professional 
pubhe enemy, the requirement in such ease is not so 
limited.°? In so far as the promptness of the exe- 
cution is concerned, there is no illegality in the exe- 


cution in the nighttime of a warrant issued in the . 


forenoon of the preceding day.®* 


Where time fixed in warrant or by statute. Where 
the search warrant itself, or the statute authorizing 
it, names the time within which it is to be executed 
and returned, it cannot be executed after that time.*® 
Too, where the statute requires an immediate re- 
turn,°® or the process requires a return instanter,°? 
it must be served at least within a reasonable time,*® 
or abandoned,®® the reasonableness depending upon 
the cireumstances,7° and necessarily varying with 


Pachesa, 102 W. Va. 607, 135 SE 908. 


[a] Reason for rule.—If this were [e] 
not true, the time within which the 
process could be limited would be un- 
limited and would never become func- 
tus officio, no matter how long its 
execution was delayed. Peo. v. Wiede- 
man, 324 Ill. 66, 154 NE 4382. 


[b] Must be in time for search to 
be bona fide.—A search warrant can- 
not be legally enforced so long after 58. 
its issuance that the search could not} NE 359; 


NE 359; 
66, 154 NE 432. 


SEARCHES AND SEIZURES 


(Mo. A.) 20 SW (2d) 599. 


Delay of three days was held 
not unreasonable. Hiller v. State, 190 69. 


Wis. 369, 208 NW 260. 
Connivance with issuing officer see 70. 
infra text and note 75. 


57. Peo. v. Fetsko, 332 Ill. 110, 163 71. 
Peo. v. Wiedeman, 324 Ill. 


Peo. v. Fetsko, 332 Ill. 110, 163 
Peo. v. Wiedeman, 324 Ill. 


[§§ 158-159 


them.71_ Where a statute requires service of the 
warrant within three days, a search warrant exe- 
cuted seven days after issuance. becomes functus 
officio.72 Likewise under a statute requiring service 
and execution within ten days, a service within four- 
teen days is not valid.7* And in a jurisdiction where 
a statute provides that if the officer does not serve 
the search warrant on the day received he will be 
subject to a fine, a delay of over four months is such 
a period for which the court will hold as a matter 
of law that it is not a reasonable time.** 


Connivance between the issuing and executing 
officers not to have the warrant served, thereby de- 
laying service a week, will render the warrant in- 
valid.7® 

[§ 159] (2) In Nighttime. In so far as reason- 
ably practicable searches should always be executed 
in the daytime,?® and if they are to be made at 
night, the authority should appear in the warrant.’” 
At early common law the search warrant seems to 
have been limited to the daytime;’® but statutes 
providing that under certain conditions search war- 
rants may be executed in the nighttime are not in 
violation of the constitutional guaranty.79 While 
statutes authorizing warrants frequently contain 
limitations on the execution of search warrants in 
the nighttime,*° it has been held that such limita- 
tions cannot be extended, under the rule of in pari 
materia,*+ so as to make unlawful the execution of 
a warrant in the nighttime under a statute not con- 


State v. 
38 A 368. 


Guthrie, 90 Me. 448, 


State v. Guthrie, supra; Jordan 
v. State, 147 Miss. 24, 112 S 590. 


State v. Guthrie, 90 Me. 448, 
388 A 368. 


[a] Execution on day following is- 
suance is sufficient compliance with a 
mandate for execution and return in- 


be Sie ales i astra tome ge te ie 66, 154 NE 432. Senna Jordan y. State, 147 Miss. 24, 
scribed, although there is no absolute ae ee Vv. Feteko, 332 ath ues Sees 
time fixed by law for enforcing the 3 oe COs View VV LEC ETAT + 00, [b] Delay of three days unreason- 


154 NE 432. 


warrant. Farmer v. Sellers, 89 S. C. 
492, 72 SE 224. 
NE 359; 
55, Peo, v. Fetsko;, 332) 1), 110, 2 ee 
163 NE 359; Peo. v. Wiedeman, 324 66, 154 NE 432; 


Ill. 66, 154 NE 432; Hiller v. State, 190 
Wis. 369, 208 NW 260. 61. 


[a] Nature of a search warrant in- 
dicates that it shall, when issued, be 
promptly executed. There is nothing 62. 
in the law concerning them which in-] 607, 135 SE 908. 
dicates that the warrant may be held 
by the officer as a weapon, to be used 
at his discretion. Peo. v. Wiedeman, 
324 Ill. 66, 154 NE 4382. 


[b] It cannot be held back by the 
officer as a menace to defendant. El- 
rod v. Moss, 278 Fed. 123; Farmer vy. 
Sellers, 89 S. C. 492, 72 SE 224. 


56. Peo. v. Wiedeman, 324 Ill. 66, 


SE 224, 


224; 
136 SE 842. 


see infra § 159. 


154 NE 432; Peo. v. Fetsko, 323° Ill. 65. 
110, 168 NE 359; State v. John, 103] A 368: 
W. Va. 148, 136 SE 842. 102 S 267. 
[a] Delay of fifty days in execu- 66. State v. 
tion of a warrant, unexplained, makes] 38 A 368. 
the search “unreasonable.” State v. 
Pachesa, 102 W. Va. 607, 135 SE 908. niece coo 


[b] Delay of about six days in 68 
serving warrant did not render the 2 
search illegal, where not resulting 
from connivance between the officers 
and the magistrate. State v. Barr, [a] 


388 A 368; 
24, 112 S 590. 


60. Peo. v. Fetsko, 332 Ill. 110, 163 
Peo. v. Wiedeman, 
Hiller v. State, 190 
Wis. 369, 208 NW 260. 


Elrod v. Moss, 
89 S. 


Farmer v. Sellers, 
State v. Pachesa, 


63. Elrod v. Moss, 
Farmer v. Sellers, 89 S. C. 492, 72 SE 
State v. John, 103 W. Va. 148, 


64. Voorhies v. Faust, 220 Mich. 
155, 189 NW 1006, 27 ALR 706. 74. 
Execution in nighttime generally 


State v. Guthrie, 90 Me. 448, 88 
Taylor v. State, 137 Miss. 217, 76. 
08. 


Guthrie, 90 Me. 
Jordan y. State, 147 Miss. 24, 


State v. Guthrie, 
Jordan vy. State, 147 Miss. 80. 


Not within officer’s discretion. 


able, as a matter of law, where statute 

required immediate return and the offi- 

cer lived near the place to be Searched, 

no circumstances justifying the de- 

lay being shown. State v. Guthrie, 
9 ‘ etic Rs 

278 Fed. 123: 0 Me. 448, 38 A 368 


Co ee 1(P] 72. Swanson v. State, 113 Tex. Cr. 
104,18 SW (2d) 1082. 


102 W. Va. [a] Even though officer with mag- 
istrate’s permission changed date and 
added further information. Swanson 
v. State, 113 Tex. Cr. 104, 18 SW (2d) 
1082. 


324 Tl. 


287 Fed. 123; 


403, 246 P 891. 


Link v, Com., 199 Ky. 778, 251 
Sw 1016. 


75. State v. Perkins, 220 Mo. A. 349, 
285 SW 1021. 


U. S. v. Borkowski, 268 Fed. 


448, 77. U.S. v. Borkowski, supra. 


78. Voorhies v. Faust, 220 Mich. 
155, 189 NW 1006, 27 ALR 706. 


Voorhies v. Faust, supra. 
See statutory provisions. 


81. Rule of in pari materia general- 
ly see Statute [36 Cyc 1147]. 


90 Me. 448,| 79% 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Jere v. Guthrie, 90 Me. 448, 38 A 


73. McClary v. State, 34 Okl. Cr. 


cil 
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taining such a limitation.6? Under a statute pro- 
viding that the issuing officer insert directions in the 
warrant that it be served in the daytime, unless the 
affidavits are positive that the property sought is on 
the person or in the place to be searched, in which 
case he may insert a direction that it be served at 
any time of the day or night,®* where the search 
warrant is issued upon an affidavit that does not so 
positively state, and the search is made in the night- 
time, the search is an illegal one,** although where 
the search warrant directs a search in the nighttime 
and is regular on its face, a search thereunder is 
legal;*® however, where the affidavit states positive- 
ly that the goods sought are on the premises, but 
affiants knew that such was not the ease, the warrant 
will be treated as a daytime warrant only.8® Never- 
theless where, under such a statute or a similar 
one,*’ the search is actually made in the daytime, the 
warrant and search thereunder are not unlawful be- 
cause the warrant erroneously authorized a search in 
the nighttime.*® Moreover even under a statute re- 
quiring the warrant to command a search in the day- 
time, and further providing the manner of author- 
izing a search in the nighttime, a warrant containing 
all of the essentials for a search in the daytime is 
valid for any search except in the nighttime, even 
though it does not command a search in the day- 
time.8®° And where a statute authorizes the magis- 
trate to issue a warrant in the daytime or the night- 
time, a search in the nighttime under a warrant com- 
manding the officer to search “any time’ may be 
valid.°° Too, it has been held that where the stat- 
ute provides that the warrant shall; not be used to 
search a dwelling in the nighttime, an arrest under 
such warrant is not illegal if made in the nighttime, 
provided the house of the party arrested had not 


82. Voorhies v. Faust, 220 Mich. 
155, 189 NW 1006, 27 ALR 706. 


83. See Espionage Act June 15, 
Holes OnSurat la. 228 ¢ 39) tit 11° 120, 
tit 18 USCA 620 [quot Giles v. U. 
S., 284 Fed. 208, 211; Walters v. Com., 
199 Ky. 182, 250 SW 839]. 


84. U. S: v. Yuck Kee, 281 Fed. 


” 


time) 


85. Gandreau v. U. S., 300 Fed. 21. 


[a] Warrant itself need not con- 89 
tain the positive statement, where the 
statute requires it to be in the affi- 
davit upon which the warrant issues. 
Gandreau v. U. S., 300 Fed. 21. 


s6. Atlanta Enterprises v. Craw- 
ford, 22 F. (2d) 834. 


87. See statutory provisions. 


Soe las vaRCalahanw: lib. sah) 
937; U. S. v. Lepper, 288 Fed. 136 
[att 295 Fed. 1017]; Peo. v. Wittler, | 685 
247 Mich. 656, 226 NW 685; State v. 90 
Sabo, 108 Oh. St. 200, 140 NE 499; < 
Farmer v. Sellers, 89 SG: 492, 72 SE 


eee WestWkly 518. 

[a] It is immaterial that the war- 
rant directed the search to be made 
“by day or by night,’ when the stat- 


226 NW 685. 


55 A 344. 
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tempted conformity to a statute and 
the magistrate employs a form con- [a] 
taining, inter alia, this language “to 
enter in the daytime (or the night- 
and 
omits to strike out either of the in- 
consistent provisions as to time of 
service, but the service is in fact made 
in the daytime, the execution of the 
228 writ is not thereby rendered invalid. 98. 
: State v. Sabo, 108 Oh. St. 200, 140 NE 
499. 


Peo. v. Wittler, 247 Mich. 656, 


[a] Reason for rule.—The particu- 
lar time in which it shall be execut- 
ed is not an essential requirement to 
the validity of the warrant. 
vision of the statute in question is 
merely directory; 
sion of the command in the warrant 
is bad practice and should be avoided. 
Peo. v. Wittler, 247 Mich. 656, 226 NW 1. 


however, 


Heese y. Plantz, 113 Nebr. 17, 
201 NW 688; Rex v. Plummer, 
391, [1930] 1° DomLR 766, 


91. Petit v. Colmery, 20 Del. 


[56 C.J.] 1241 


\ 


been entered.°! Of course an officer, for the pur- 
pose of executing a warrant, may enter a house de- 
scribed therein in the daytime.?? 


Meaning of “daytime.” There is some uncertain- 
ty,°° of long standing,®* as to the exact meaning of 
the term ‘ ‘daytime” 'in this connection, thus while 
the term as used in the Hspionage Act regulating fed- 
eral search warrants is used in its ordinary meaning 
at the present time,®® even so the question is by no 
means clear, as the dictionaries do not agree as to 
what is its ordinary meaning.®® Some courts adopt 
the so-called “burglary test” of the ability to recog- 
nize a person’s features, holding that when such is 
possible a daytime warrant may be executed, even 
though it is after sundown;®? while others, to set a 
clear and easily ascertainable period,®* limit the 
daytime to the period between the rising and the 
setting of the sun,°® and under this rule a service 
of a daytime warrant after sunset is invalid.? 


[§ 160] d. Presence of Accused. Since the serv- 
ice of a warrant for the search of premises is suffi- 
cient when made at the place designated in the war- 
rant,” 1t is not necessary to the validity of a search 
and seizure that it be made in the presence of ac- 
eused;* hence the effect of the warrant cannot be 
avoided by accused by absence when the warrant is 
executed.*- Nor is it necessary that service of the 
warrant be made on the owner of the premises when 
in jail.® 

[§ 161] e. Manner of Execution—(1) Exhibition 
of Warrant; Notification of Contents. Service of a 
search warrant must conform strictly to the statutory 
requirements.°>% All legal formalities with respect 
to executing the search| warrant must be complied 
with.5% While it has been held that executing of- 


SW (2d) 559. 


Search after sundown valid.— 
A search warrant to be executed in 
“day time” is properly executed about 
6:30 on April 14 when, although after 
sundown, a person’s features could be 
distinguished. State v. Cain, (Mo. A.) 
3I5SIW) (2d) 559) 


U.S. v. Martin, 33 F. (2d) 639. 


99; Us Siiv. Manztiny supra aseave 
Lepper, 288 Fed 136 [aff 295 Fed. 
1017]. But see Atlanta Enterprises v. 
Crawford, 22 F. (2d) 834 (‘‘daytime,” 
in a statute relating to search war- 
rants, does not begin at sunrise or 
end at sunset, but includes dawn and 
twilight, under the old test of the abil- 
ity to recognize a man’s features, thus 
a daytime warrant served at 5:30 P. 
M. would not be annulled on doubt as 
to whether it was still daytime). 


US Stow. Martin, 33) By (2d) 639: 


[a] Search at 5:15 p. m. on Decem- 
ber 22 is not authorized by a search 
warrant for search “in daytime only.” 
U. S. v. Syrek, 290 Fed. 820. 


266 2. Smith v. State, 198 Ind. 156, 152 
*| NE 803. 


inadvertently 


The pro- 


the omis- 


38 Man. 
PL929 7) 3 


ute forbids searching a dwelling at 92. Beaty v. Perkins, 6 Wend. (N. act reves v. Dropolski, 100 Vt. 259, 
night; the search having been ac-| Y.) 382; Chipman v. Bates, 15 Vt. 51, : 
tually prosecuted in the daytime. | 40 AmD 663. 4. U.S. v. Camarota, 278 Fed. 388; 
Lying Dae eer Cd 20a har ee 93. See cases infra notes 97-1. eke v. Dropolski, 100 Vt. 259, 136 A 
U . oO 
{[b] A search and seizure is not in- fra teas) generally see 17 C. J. p 5. Smith v. State, 198 Ind! 156, 162 
valid in that the facts set forth are g : NE 80 
insufficient to authorize a search in S47 pS Vig Martin wom. CZ0)n Geos 
the nighttime, where the premises are 95. U. 8. v. Martin, supra 5144. Peo. v. Guston, 338 Ill. 52, 169 
actually searched in the daytime. U. : C9 pO i ae ‘ NE 822. 
S. v. Lepper, 288 Fed. 136 [aff 295 Fed. 96. U. S. v. Martin, supra. 5%. U.S. v. Borkowski, 268 Fed. 


1017]. 97. 
[c] Where warrant issues in at-!55 A 344; 


Petit v. Colmery, 20 Del. 266, | 408; 
State v. Cain, (Mo. A.) 31!NE 353. 


Flum v. State, 193 Ind. 585, 141 
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ficers eannot properly proceed to execute a search 
warrant without first exhibiting it, or at least stat- 
ing its econtents,® it is also held ‘that no formal state- 
ment as to the contents of the warrant is necessary 
to its execution,’ particularly where those in posses- 
sion of the premises give no opportunity therefor; 
nor will the fact that the officer making a search un- 
der a lawful warrant declines to exhibit his author- 
ity to the wife of accused render the search and 
seizure unreasonable;® and a statute providing that 
the officer shall, upon going to the place ordered to 
be searched, or before seizing any property for which 
he is ordered to make search, give notice of his 
purpose to the person in charge of the place or who 
has possession of the place, are merely directory, and 
a failure to comply therewith is not fatal.1° How- 
ever, although one possessing a valid search warrant 
has the right of ultimate entry and ultimate search 
as against a refusal of permission to enter, an entry 
without notification, or attempted notification, or 
without the usual formalities precedent to entry into 
the premises of another by one who is neither 

resident or occupant of such house is not author- 
ized.t? The provision of a statute that officers ex- 
rant, commits acts not authorized by it, this does 


[a] The only safe method of ex- 
ecuting these writs is to comply 
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frequently throw light on and deter- 
mine the legality or otherwise of the 
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eeuting a search warrant may break doors or. win- — 
dows, if after notice of their authority they are re- 
fused admission, does not prevent officers executing 
a warrant from foreing an entrance into a house 
without notice, where the house is unoceupied.*” 


Statutory provision for delivery of copy of war-- 
rant and receipt for property after seizure of prop- 
erty under the warrant to the person, from whom 
the property was taken or in whose possession it 
was found, has been construed both as a directory 
requirement?! and as a mandatory requirement.** 


[§ 162] (2) Force and Excessive Acts.1° The 
officer to whom the warrant has been delivered should 
exercise the greatest care to see that no abuse fol- — 
lows the execution thereof,+® and hence he must con- 
duct the search and seizure without unnecessary 
severity,!7 and do the least damage possible to the 
property, consistent with a thorough investigation.1® 
The warrant gives the officer no right to remain on 
the premises longer than is reasonably necessary for 
him to execute the writ.1° However, should it be- 
come necessary, as where he is refused admittanee, 
he may break and enter the premises and seize the 
property.*° Where the officer, acting under a war- 


erally see infra §§ 166-168. 
{d] Time of delivery.—Under such 


Strictly with the requirements of the 
statute. U. S. v. Dziadus, 289 Fed. 
$37. 

{b] Petition to quash search -war- 
rant and for return of property seized 
for insufficient description will be de- 
nied where the search and seizure 
made was lawful as incident to an ar- 
rest. Peo. v. Sovetsky, 323 Ill. 133, 
153 NE 615. 

6 Roberts v. 
posit C6. A23 N.Y. 57, 


Stuyvesant Safe-De- 
25 NE 294, 20 


AmSR 718, 9 LRA 438. 

[a] Officer presumed to have done 
so if requested.—Roberts v. Stuyves- 
ant Safe-Deposit Co., 123 N. Y. 57, 25 


NE 294, 20 AmSR 718, 9 LRA 438. 


{b] Exhibition of warrant and de- 
mand for entrance.—In the execution 
of a search warrant or order for 
search, where the place is not a dwell- 
ing house, or a room, or other place, 
the police officer executing it must 
have the search warrant with him, 
in order to exhibit it for inspection, 
if it is asked for, and in that case 
produce it and permit inspection of 
it, but he need not in all cases first 
demand an entrance or signify the 
cause of his coming. Ho Quong v. 
Cuddy, (Alta.) 7 WestWkly 797. 

7 j\Lehrer v. State, 183 Wis. 
i197 NW 729. 


8S. Hiller v. State, 190 Wis. 


208 NW 260. See Jones v. State, 4 
Ala. A. 159, 58 S 1011 infra; Elms v. 
State, 114 Tex. Cr. 642, 26 SW (2d) 


211 infra note 10. 


9. State v. Brown, 91 W. Va. 709, 
114 SE 372. 

{a] Particularly where she was 
resisting him at the time. State v. 
Brown, 91 W. Va. 709, 114 SE 372. 

10. Elms v. State, 114 Tex. Cr. 
642, 26 SW (2d) 211; Justice v. State, 


112 Tex. Cr. 586, 18 SW (2d) 657. 


[a] Officer ought to give notice, 
both for his own protection and out 
of fairness to the party to be search- 
ed. <A failure to give notice would 


conduct of all the parties, but it would 
not render the search illegal. Justice 
v. State, 112 Tex. Cr. 586, 18 SW (2d) 
657. 


{b] Absence or concealment of ac- 
cused.—Failure of officers to notify 
accused that they possessed a search 
warrant did not render the search il- 
legal, where he was hiding in a bush 
when officers approached, and was not 
shown to have been in the house, 
when they entered. Elms v. State, 
114 Tex. Cr. 642, 26 SW (2d) 211. 


11. Goodspeed v. State, 114 Tex. 
Cr. 334, 25 SW (2d) 858. 


[a] Officer's entry with drawn 
pistol, without knocking, or in any 
way indicating that he had a warrant, 
nor without even having it in his 
hand, is unauthorized. Goodspeed v. 
State, 114 Tex. Cr. 334, 25 SW (2d) 
858. 

12. Jones v. 
58 S 1011. 


[a] Where no one is about to re- 
ceive the notice or give or refuse ad- 
mission, such statute does not re- 
quire the officer to give notice. Jones 
v. State, 4 Ala. A, 159, 58 S 1011. 


State, 4 Ala. A. 159, 


13. Giacolone v. U. S., 13 F. (2d) 
108; Gandreau vy. U. S., 300 Fed. 21; 
U. S. v. Kaplan, 286 Fed. 963. See 
U. S. v. Gaitan, 4 F. (2d) 848. 


14 Giles vy. U. S., 284 Fed. 208; 
U. S. v. Yuck Kee, 281 Fed. 228. 


[a] Direction in warrant to the of- 
ficer “‘to do and report concerning the 
same as the law directs” is sufficient 
to require service of a copy of the 
warrant and a receipt for the goods 


taken. Murby v. U. S., 293 Fed. 849. 
{b] Search and seizure where no 
copy of the warrant and no receipt 


for property taken was given. U. S. 
v. Yuck Kee, 281 Fed. 228. 


[ec] Return was held defective for 
failure to show that a copy of the 
warrant and a receipt was left as pro- 
vided by statute. Giles v. U. §&., 284 
Fed. 208. Sufficiency of return gen- 


a statute it is not necessary that the 
copy should be delivered before the 
search or seizure. Nordelli v. U. S., 
24 F. (2d) 665. 


15. Resistance to execution of 
search warrant see Obstructing Jus- 
tice § 11. 


16. Marshall v. Com., 140 Va. 541, 
125 SE 329. 


[a] To justify invasion of citizen’s 
home the officer must be able to show 
the intrusion to be warranted by law 
equally as authoritative as that being 
enforced. Marshall v. Com., 140 Va. 
541, 125 SH 329. 


oon action for abuse see infra § 


‘Criminal prosecution for abuse See 
infra § 215 


17. Mellett, etc., 
U. S., 296 Fed. 765. 


18. Buckley v. Beaulieu, 104 Me. 
56, 71 A 70, 22 LRANS 819; Goldsby 
v. Stewart, 158 Wash. 39, 390 P 422. 


[a] No more injury than necessa- 
ry.—While officers in executing a war- 
rant to search a dwelling occupied by 
a family should search thoroughly in 
every part of the house where there 
is reason to believe the object search- 
ed for may be found, they should con- 
sider the comfort and convenience of 
the occupants, and be careful to do 
no more injury to property than rea- 
sonably necessary. Buckley v. Beau= 
lieu, 104 Me. 56, 71 A 70. 


19. Levin v. Blair, 17 F.. (2d) 1535 


20. Banks v. Farwell, 21 Pick. 
(Mass.) 156; Hiller v. State, 190 Wis. 
369, 208 NW 260. 


[a] Request for permission unnec- 
essary.—W here an officer approach- 
ing to search a dwelling saw accused’s 
wife disappear from the screen door 
which was locked, he was justified in 
using force necessary to pull the hook 
off of the screen door, in order to en- 
ter without asking permission to en- 
ter. Hiller v. State, 190 Wis. 369, 208 


Brewing Co. v. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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not taint with extraneous illegality all that was done, 
his aets being illegal only to the extent that they 
are unauthorized by the warrant.2°% 


Removal of property during search. Clearly the 
officers, executing a warrant, have the right to pre- 
vent the removal of anything of an evidential nature 
while a lawful search is in progress.?1 


[§ 163] (3) Place or Person Searchable. Officers 
may not, under the authority of a search warrant, 
search any place other than that described there- 
in,*? even though such other place be owned or con- 
trolled by the same person;*? and if they do so, the 
search is illegal,?* and “unreasonable” under the 
constitutional guaranty.2° Furthermore, a_ single 
search warrant will not authorize the search of dis- 
tinct premises occupied by different persons.?° 
Where the warrant describes the place to be searched 
as a building or residence, no search can be made 
of the grounds;?" or of outbuildings situated on the 
same premises,?® although it has been held that an 
outbuilding within three feet of the main building 
and clearly appurtenant thereto could be searched 
under such authorization.2® However, where the 
place described is a certain house “or on the prem- 
ises thereof,’?° or simply as specified “premises,”?+ 
a search of the residence and outbuildings is author- 
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ized. In some jurisdictions a warrant. describing for 
search a specific tract of real property, although con- 
taining no reference to a house or other structures 
thereon, will authorize a search of the whole tract,?? 
including the buildings thereon.?? Where the war- 
rant describes the premises to be searched as a store, 
a search of the whole premises, part of which is a 
residence is, as to that part, unreasonable.** How- 
ever, if in the execution of a search warrant com- 
manding the search of a building occupied as a shop 
it is ascertained that one room of the building is 
used by the owner as sleeping quarters, and the own- 
er consents to the search of such room, the search 
of the building under the warrant is not illeeal.?° 
Moreover it is held that where in separate rooms 
of a building, under the control of accused two sep- 
arate lines of business are transacted, one lawful 
and the other unlawful, and the warrant directs a 
search of the “premises” where the unlawful busi- 
ness is carried on, it must be confined to the rooms 
used in that business.2° The search of a vehicle un- 
der a warrant authorizing the search of a building 
is unlawful,** as is the search of a person under a 
warrant to search premises,*® or the search of the 
person of one not the owner of an automobile, and 
not in it, under a warrant for the search of the au- 
tomobile.*? 


NW 260. 


[b] Notification required before 
breaking.—By Code Cr. Proc. § 799, 
an officer may not break into a place 
under a search warrant, unless, after 
due notice of his authority and pur- 
pose, he is refused admittance. 
Phelps v. McAdoo, 47 Misc. 524, 94 
NYS 265. 


20144. Com. v. Courtney, 243 Mass. 
363, 138 NE 16; Six Carpenters’ Case, 
1 Smith Lead. Cas. 137. 


21. Hadley v. U.S., 18 F. (2d) 507. 


[a] Seizing aicohol from defend- 
ant’s daughter, taken by her after 
whispered conversation with defend- 
ant, after service of a warrant, is con- 


stitutional. Hadley v. U. S., 18 F. 
(2d) 507. 
22. I1l—Peo. v. Castree, 311 Ill. 


392, 148 NE 112, 32 ALR 357. 


Ind.—Evans v. State, 198 Ind. 487, 
154 NE 280. 


Ky.—Nestor v. Com., 202 Ky. 748, 
261 SW 270 (recognizing rule). 


Mich.—Peo. vy. Bawiec, 228 Mich. 
32, 199 NW 702. 


Miss.—Barnard v. State, 155 Miss. 
390, 124 S 479; Taylor v. State, 134 
Miss. 110, 98 S 459. 


N. Y.—Matter of Search Warrant, 
116 Misc. 512, 190 NYS 574, 39 N. Y. 
Ci s0S. 


N. D.—State v. McNulty, 7 N. D. 
169, 73 NW 87%. 


Okl.—Myer v. State, 34 Ok]. Cr. 421, 
246 P 1105 (recognizing rule). 


R. I.—Humes vy. Taber, 1 R. I. 464. 


W. Va.—State v. Massie, 95 W. Va. 
233, 120 SH 514 (recognizing rule). 


Wis.—Jokosh v. State, 181 Wis, 160, 
193 NW 976 (recognizing rule), 


[a] General searches are forbidden 
by the Fourth Amendment. Marron 
wil. S.,.270 Un S192, 48 SCt 74, 72 
L. ed. 231 [aff 18 F. (2d) 218]. Gen- 
eral warrant see supra § 145. 


[b] No variance between place de- 
scribed and place searched.—Where 


the officer, under a search warrant 
describing the premises as No. 707, la- 
bels the evidence procured as from 
No. 709, it appearing that there was a 
residence at No. 707 connected with 
a shop which was No. 709, there is 
no material variance between the 
premises described and those search- 
ed. Smith v. Com., 210 Ky. 698, 276 
SW 495. 


[ec] Place a mile distant from that 
described.—Evans v. State, 198 Ind. 
487, 154 NE 280. 


23. Barnard v. State, 155 Miss. 390, 
124 S 479; Humes v. Taber, 1 R. I. 
464. 


[a] Warrant to search the dwell- 
ing house of a person only authorizes 
a search of the house in which such 
person lives, and not a house hired 
and occupied by another, although 
owned by such person. Humes v. 
Taber, 1 R. I. 464. 


24. See cases supra note 22. 


25. Peo. v. Castree, 311 Ill. 392, 143 
NE 112, 32 ALR 357. See also supra 
§ 14. 


26. Hess v. State, 198 Ind. 1, 151 
NE 405; Nestor v. Com., 202 Ky. 748, 
261 SW 270; Myer v. State, 34 Okl. 
Cr. 421, 246 P 1105. 


[a] Reason for rule.—Where no 
joint interest is apparent, a showing 
of probable cause against one tenant 
confers no right to search the home 
of another tenant in the same build- 
ing. Myer v. State, 34 Okl. Cr. 421, 
246 P 1105. 


[b] Part of house rented to others. 
—Under a search warrant describing 
a house occupied by and in the pos- 
session of H, the officers may not le- 
gally search two rooms of such 
house, entirely separated from the 
rest of the house, which H has rent- 
ed to other persons. Nestor v. Com., 
202 Ky. 748, 261 SW 270. 


.27. Taylor v. State, 134 Miss. 110, 
98 S 459. 
28. Peo. v. Bawiec, 228 Mich. 32, 


199 NW 702; Deaton v. State, 137 
Miss. 164, 102 S 175; Taylor v. State, 


134 Miss. 110, 98 S 459; Inselman v. 
State, (Okl. Cr.) 280 P 628. 


[a] Shed seventy-two yards away. 
Sie ae v. State, (Okl. Cr.) 280 P 


29. Seals v. State, 157 Tenn. 538, 
11 SW (2d) 879 (considering such 
oe a part of the main build- 
ing). 


30. Carroll v. State, 107 Tex. Cr. 
236, 296 SW 543. 


[a] Shed seventy-five yards dis- 
tant.—Carroll v. State, 107 Tex. Cr. 
236, 296 SW 543. 


31. McSherry v. Heimer, 132 Minn. 
260, 156 NW 130. 


[a] “Premises” in this connection 
means the land and building thereon. 
McSherry v. Heimer, 132 Minn. 260, 
156 NW 130. 


32. State v. Ditmar, 182 Wash. 501, 
ERT BS orale 


33. State v. Ditmar, supra. 


[a] Manifestly a warrant to 
search the entire premises will au- 
thorize a search of a part thereof. 
State v. Ditmar, 132 Wash. 501, 232 P 
321. 


34. Peo. v. Castree, 311 Ill. 392, 143 
NE 112, 32 ALR 357. 


35. State v. Montgomery, 94 W. Va. 
153, 117 SE 870. 


36. State v. McNulty, 7 N. D. 169, 
73 NW 87. 


387. Peo. v. Montgares, 336 Ill. 458, 
168 NE 304 (automobile searched un- 
der warrant authorizing search of 
particular soft drink parlor). 


88. Sanders v. State, (Okl. Cr.) 281 
P'595; ‘State v. Massie, 95 W. Va. 233, 
120 SH 514 (a person who merely hap- 
pened to be on premises); Jokosh v. 
State, 181 Wis. 160, 198 NW 976. 


[a] There is no right to search the 
person under a warrant for the search 
of “shops and premises.” Rex vy. 
Plant, 51 N. S. 114, 36 DomLR 717. 


39. Best v. Com., 207 Ky. 178, 268 
SW 1089. 


1244 [56 C.J.] 

[§ 164] (4) Property Seizable. While it is held 
that officers searching for certain goods described 
in the search warrant under which they are operat- 
ing are not limited to a seizure of the goods therein 
deseribed,*® and that, for example, officers searching 
for intoxicating liquors under a warrant may, upon 
seeing stolen goods upon the premises, also seize 
them, still it seems to be the general rule, upon the 
principle that general searches are unwarranted, 
under the constitutional immunity from unreasona- 
ble searches and seizures,*” that as to what is to be 
taken nothing is left to the discretion of the offi- 
cer,** and that one thing cannot be seized, under a 
warrant describing another.44 Thus a seizure of 
books and papers, where not directed by the war- 
rant,*® or not mentioned or described in the affidavit 
upon which it is based,#® and where their possession 
is not illegal per se,** is illegal. Too, where a war- 
rant is valid in so. far as it authorizes a search of 
premises for liquor, but is vold in so far as it au- 
thorizes a seizure of records relating to its pos- 
session and sale, the executing officers have no au- 
thority to seize the records on the theory that they 
148 Wash. 


40. State v. McKindel, [d] 
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Seizure of 


[$§ 164-165 


are lawfully on the premises.*® This rule does not, 
however, affect the duty of the executing officer hav- 
ing a search warrant describing property, and being 
lawfully on the premises, to seize other property that 
he discovers being used in the commission of erime,*® 
for it is held that after a lawful entry onto prem- 
ises through, a search warrant the question of wheth- 
er or not an officer can make an added seizure de- 
pends upon its ‘“reasonableness,”®® and henee, if, 
when lawfully upon the premises under a search 
warrant, the officer seizes goods of their nature “ca- 
put ipa such act 1s no more unreasonable than to 
take property from a person arrested.°1 Where the 
officer does seize goods not described in the warrant, 
this does not render the whole seizure illegal, it being 
illegal only as to those things which it was unlawful 
to seize.>? 


[§ 165] f. Return—(1) Before Whom Returna- 
ble. It is held that, in the absence of statutory re- 
striction,°®* search warrants may be made returnable 
before the justice of another district than that of 
the one issuing the warrant,°* or before any court 
shotgun 


shells,| der the Fourth Amendment, proper 


237, 268 P 5938. 
41. State v. MeKindel, supra. 


[a] Where officer familiar with 
the stolen goods recognized them 
while engaged in a search under a 
search warrant for the seizure of in- 
toxicating liquors, he may seize them. 
State v. McKindel, 148 Wash. 237, 268 
P 593. 


40) — Marron Vv, Us, S..~2 750. 8. 192) 
ASSCty 14, le lon edu. 230 iatiois es 
(2d) 218]. See also supra § 145 text 
and note 84 


ae Marron v. U. S., supra. 


U. S.—Marron vy. U. S., 275 U. 
Ss. ah 48 SCt 74, 72 L. ed. 531 [aff 
TSeBe 2d) 218]: U. S. v. Hertel 
Athletic) ete, “Club, 25 EH. (2d)> 872; 
De Sv.  sSpallino w=: 215K G20) 567; 
inne Noy Loi ehrontaSt..-5) 2. Cd) 
282; U.S. v. Hill, 263 Fed. 812. 


Mich.—Peo. v. Preuss, 225 Mich. 
115, 195 NW 684. 
Miss.—Cofer v. State, 152 Miss. 


761, 118 S 613. 


Nebr.—Billings v. State, 109 Nebr. 
596, 191 NW 721. 


N. Y.—Roberts v. Stuyvesant Safe- 
Deposit -Co., 123 Ni ey. 570-257 NE 
294, 20 AmSR 718, 9 LRA 438. 


Or.—State v. Muetzel, 121 Or. 561, 
254 P 1010. 


[a] Beyond scope of writ.—Where 
an officer, acting under a search war- 
rant, seizes property beyond the 
scope and terms of the writ, such 
act is a violation of the constitu- 
tional immunity from unreasonable 
searches and seizures. Billings v. 
State, 109 Nebr. 596, 191 NW 721. 


[b] Letter cannot be seized under 
a search warrant for the search of 


a house for narcotic drugs. U. S. 
vy. Hill, 263 Fed. 812. 
[c] Contents of safe deposit 


vault.—Where a person leases a vault 
from a trust company and deposits 
certain property therein, a warrant 
affords no excuse or justification for 
the removal from the depositary’s 
custody of property that is not de- 
scribed in the warrant. Roberts v. 
Stuyvesant Safe-Deposit Co., 123 N. 
Y. 57, 25 NE 294, 20 AmSR 718. 


while searching defendant’s home un- 
der a liquor search warrant, not de- 
scribing the shails, is unlawful, since 
they were not designated in the war- 
rant and the possession of the shells 
was not unlawful per se. Cofer v. 
State, 152 Miss. 761, 118 S 6138. 


[e] Whisky in search for beans.— 
Under the constitutional prohibition 
of unreasonable search and seizure, 
an officer acting under a search war- 
rant authorizing a search for and sei- 
zure, if found, of stolen beans, is 
not authorized to seize unlawfully 
possessed whisky which he may find, 
and arrest its owner, and in so do- 
ing he is a_ trespasser. PCO aVe 
Preuss, 225 Mich. 115, 195 NW 684. 


45. Marron v. U. S., 275 U. S. 192, 
480 SCe Ws, eae Lied 231 fait 18a. 


(2d) 218]; UO. iS. v. Hertel Athletic; 
ete, Clupe25. Ee (20) 8725") U. Sa av. 
Spalliniowe 21s oad) S567. Seeeve 


Mills, 185 Fed. 318. . 


[a] Seizure of ledger and bills for 
gas, electric light, etc., is not au- 
thorized by a warrant to search for 
intoxicating liquors and articles for 
their manufacture. Marron v. U. S., 
PSY A BIS Ss MGVART CRS ASK SUE Brey ibn, ed. 
231 [aff 18 FB. (2a) 218]. 


Be irs Honeycutt v. U. S., 277 Fed. 
[a] Checks not mentioned in affi- 


davit.— Where a search warrant was 
based on an affidavit stating that de- 
fendant’s books and accounts were 
necessary to a full and complete in- 
vestigation of alleged robberies, and 
asked for an order for the seizure 
and sequestration of such papers and 
accounts, as might be necessary, 
checks not mentioned or described in 
the affidavit were illegally seized. 
Honeycutt v. U. S., 277 Fed. 939. 


47. Contraband property general- 
ly see supra § 23. 


48. In re No. 191 Front St. 5 F&F. 
(2d) 282. 
49. U.S. v. Charles, 8 F. (2d) 302; 


Marron v.)U. 8. 8 BH. e@d) 258 fatt 
2h5 Wi iS 92, 848s SCiy 74.5 7.20 wed, 
231]; State v. Muetzel, 121 Or. 561, 
254 P 1010. 


[a] Seizure of account ledger, 


showing sales of liquor and payments 
of money to police officers, is, un- 


as incidental to arrest, although the 
search warrant under which the offi- 
cers were acting authorized only the 
seizure of liquors. Marron vy. U. S., 
8 EY) (2a) 251) Lafl 275 Ue Stee as 
SCt 74, 72 L. ed. 231]. 


Search and seizure incident to ar- 
rest see supra §§ 90-106. 


50. U. S. v. Old Dominion Ware- 
house, 10 F. (2d) 736. 


[a] Search Warrant Act con- 
strued.—The federal act regulating 
searches and seizures under federal 
Search warrants regulates only the 
entry of the officer. When such en- 
try is effected legally, the subsequent 


seizure is governed by its “reason- 
ableness” under the constitutional 
guaranty. U. S. v. Old Dominion 


Warehouse, 10 F. (2d) 736. 


Reasonableness of search and sei- 
zure generally see supra § 14. 


51. U. S. v. Old Dominion Ware- 
house, 10 .F.. (2d) -%36. 


Search een to arrest generally 
See supra §§ 90-94 


52. “Us. ~S: “we > Nine? 200sBarnel 
Tanks of Beer, 6 F. (2d) 401; Com. 
v. Courtney, 243 Mass. 363, 1388 NE 


16; Com. v. Intoxicating Liquors, 203 


Mass. 585, 89 NE 918; Com. v. In- 
toxicating Liquors, 113 Mass. 138. 
See Six Carpenters Case, 1- Smith 


Lead. Cas. 137 (“If there be a Sei- 
zure of personal chattels some of 
which are by law seizable and some 
not, or some of which are subse- 
quently abused and the rest not, the 
seizure is or becomes illegal only 
as to the chattels which it was un- 
lawful to seize or which were sub- 
sequently abused and the rest con- 
tinues legal’’). 


53. Goffredo vy. State, 145 Miss. 
66; 121 S Ped. 

54 Watkins v. State, 158 Miss. 
339, 180 S 477; Goffredo v. State, 
145 Miss. 66, 111° $. 1315) fohnson 


v. State, 146 Miss. 593, 111 S 595. 


[a] City mayor who is ex officio 
justice of the peace, may issue a 
search warrant to be served outside 
the municipal limits and made re- 
turnable before a justice of the peace 
of the district in which the prem- 
ises to be searched is situated un- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


wid 
™ 


a es ee oy 


beatae 


yeu 


§§ 165-168] 


having jurisdiction to deal with the matters in- 
volved.®°® Under a statute requiring that it must 
be returned before the magistrate or court having 
“cognizance of the examination of the case,” the 
warrant is properly made returnable before the court 
which issued it.°° Moreover there can be no proper 
return of the warrant, except to the justice by whom 
it is issued, unless the warrant expressly permits a 
return before some other justice.>? 


[§ 166] (2) Necessity and Nature of Return—(a) 
In General. The failure of an officer to make a re- 
turn of a search warrant properly issued®® and 
served®® will not invalidate the search warrant,®° 
or a search and seizure made thereunder,®! even 
where the statute requires the return within a cer- 
tain time,®* the return being merely a ministerial act, 
which may be performed later.°* Thus the omission 
to make a full return is an irregularity that may be 
corrected on motion.®* Nor does such a search war- 
rant become void because of an improper return,®® 
or error therein,®® but it may be amended to conform 
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to the facts.°7 


“Like other warrants.” Where a statute provides 
that search warrants shall be returnable like other 
warrants, and the person or thing searched for, if 
found, and the person in whose possession or custody 
the same was found shall be returned with the war- 
rant before a proper magistrate, the “shall be re- 
turnable like other warrants” apples to the form 
of the warrant and duty of the magistrate to issue, 
and not to the duty or liability of the officer;°® and 
under the same statute it is not necessary that the 
warrant be returned in any event, but only in ease 
the person or thing sought for is not found.®® 


[§ 167] (b) Copy of Receipt for Property Seized. 
A failure to set forth in the return a copy of a de- 
tailed receipt for goods seized, where such is not 
required by statute, does not imvalidate the war- 
ramtage 


[§ 168] (c) Inventory of Property Seized. Even 
the requirements of a statute that the executing of- 


Indorsement of time and man- 


der a statute, providing that on affi- 
davit being made, etc., any justice 
of the peace of the county may is- 


Sue search warrants. Falkner v. 
State, 134 Miss. 101, 98 S 345. 
55. Watkins v. State, 158 Miss. 


339, 130 S 477. 


[a] To county court.—A justice 
of the peace may issue a search war- 
rant returnable to a county court, 
which, although it is a higher court, 
has concurrent original jurisdiction 
with the justice court on all mis- 
demeanors. Watkins v. State, 158 
Miss. 339, 130 S 477. 


56. Wright v. Dressel, 
147, 3 NE 6. 


57. Com. v. Certain Intoxicating 
Liquors, 130 Mass. 29. 


[a] Officer may not in his own 
discretion make return of the search 
warrant before any other magistrate 
than the one who issues it, when 
the warrant itself does not express- 
ly give such authority. Com. v. Cer- 
tain Intoxicating Liquors, 130 Mass. 
29. 


140 Mass. 


58. Proper issuance see supra §§ 
107-137. 


ee Aer pees service see supra §§ 


a 
937; 
State v. Struce, 

State v. Watson, 
837; Viadock v. State, 30 Okl. 
374, 236 P 56; Mullus v. State, 
32 Okl. Cr. 134, 240 P 135. 


a Save Callahante: Ties (2d) 
Wiss ve Clark,:.298 Fed. 533; 
(Mo.) 1 SW (2d) 
(Mo.) 1 SW 


(oy Poy si Ole = ve Callahan, 117) Ht. /@2d)) 
937; S. v. Clark, 298 Fed. 533; 
ie ee v. “Kaplan, 286 Fed. 963; Reisgo 

Wa Sie 285 Ned. 5740; Rose v. U. 


v. 
S., 274 Wed. 245 [certiorari den 257 
UW. S:. 655 mem, 42 SCt 97 mem, 66 
L. ed. 419 mem, and cit with appr 
State v. Minor, 318 Mo. 827, 1 SW 
(20) 206] Us S. v. Kraus, 270 Hed. 
Hise NlooKe ve Com: 206 Ky. 779; 
268 SW 563; State v. Noble, 96 W. 
Va. 4382, 123 SE 237. But see Murby 
v. U. S., 293 Fed. 849 (holding that 
the presumption from the omission 
in the return of the indication of 
compliance with the provision [that 
a copy of the warrant and a receipt 
for the goods must be left at the 
premises] is, that it was not com- 
plied with and the failure of the 
officer to make such return rendered 
the whole proceeding under the war- 
rant void). This case is criticized 
in U. S. v. Clark, 298 Fed. 533, which 


reasons that if a proper warrant was 
issued and served how could the fail- 
ure of the officer thereafter to do 
something which the statute required 
him to do react upon the legal things 
he has already done under the war- 
rant and make them void, and as the 
court in the Murby Case held that 
the officer had the right to amend, 
this would allow him to validate that 
SE ee was void, but this cannot be 
one. 


[a] Legality of the search does 
not depend upon any subsequent fail- 
ure of the officer to perform his duty, 
but upon the validity of the warrant 
and the manner of its execution. 
aoore vy. Com., 206 Ky. 779, 268 SW 


WU: Ss vVanCallahan, By Bo (2d) 
937 Ue SoeVen saplan: 286 Fed. 963 
(holding the requirement to be di- 
rectory)%s,U. sive Jcraus,.2270. Med. 
578; Mullus V.. Staite, 32, Okl.Cr. 34, 
240 P 135; Viadock v. State, 30 Okl. 
Cr O42 06) 56s 


[a] Requirement of Espionage Act 
that an officer taking property under 
a search warrant must forthwith re- 
turn the warrant to the judge or com- 
missioner who issued it is merely di- 
rectory, and its absence is not fatal. 
U. Sv v. Kaplan, 286 Fed. 963. 


[b] Under a statute providing ‘a 
search warrant must be executed and 
returned to the magistrate by whom 
it is issued within ten days,” and 
“after the expiration of these times 
respectively, the warrant, unless exe- 
cuted, is void,’’ a valid search war- 
rant is not rendered void by a failure 
of the officer to make return thereon. 


Viadock v. State, 30 Okl. Cr. 374, 236 
P 56. 
[e] Failure to execute within pre- 


scribed time differs from failure to 
return the warrant within time. U. 
S. v. Kraus, 270 Fed. 578. 


63. Reisgo v. U. S., 285 Fed. 740; 
Rose v. U. S., 274 Fed. 245 [certiorari 
den 257 U. S. 655 mem, 42 SCt 97 mem, 
66 L. ed. 419 mem, and cit with appr 
State v. Minor, 318 Mo. 827, 1 SW 
(2d) 106]; Moore v. Com., 206 Ky. 
779, 268 SW 563; Convyrill v. State, 
14% Miss. 118, 112 S -868; State v. 
Struce, (Mo.) 1 SW (2d) 841; State 
v. Watson, (Mo.) 1 SW (2d) 8387. 

[a] Although return should be 
made at or near the time of service, 
a returf may be made subsequently. 
UE v. State, 147 Miss. 118, 112 
S 868. 


“665; 


[b] 
ner of execution.—(1) While it is the 
duty of the officer, although not so 
specified by statute, to indorse on a 
search warrant before or on the re- 
turn thereof, the manner and time 
of his execution (Moore v. Com., 206 
Ky. 779, 268 SW 563 [declaring that 
this indorsement is probably the best 
evidence of its execution]), (2) yet 
his failure to do so does not affect 
his right and duty later to do so, by 
permission of the court, upon the re- 
quest of the state (Moore v. Com., 
supra; State v. Struce, (Mo.) 1 SW 
(2d) 841; State v. Watson, (Mo.) 1 
SW (2d) 837). 

64. Nordelli v. U. S., 24 F. 


U.S: ve “Catishanv tt ra 
937; U. S. v. Kraus, 270 Fed. 578. 


65. Gandreau v. U. S., 300 Fed. 21; 
Washington v. State, 152 Miss. 154, 


118 S 719; Bragg v. State, 155 Tenn. 
20, 290 SW 1. 
66. Tymer v. State, (Okl. Cr.) 277 


Ie AST. 


67. Gandreau v. U. S., 300 Fed. 21; 
Washington v. State, 152 Miss. 154, 
118 S 719 (stating that the court is 
not aware of an exception to this 
rule). 


[a] Although officer ceases to be 
such.—That the officer who executed a 
search warrant has ceased to be such 
officer, where he gives testimony up- 
on which the return is amended is 
immaterial and does not prevent an 
amendment of his return on his testi- 
mony. Gandreau v. U. S., 300 Fed. 
21 ficit yes 

Amendment of process generally 
see Process §§ 841-359. 


68. Zanoni v. Cyr, 117 Me. 399, 104 
A 629. 


[a] “ike other warrants,” in view 
of a statute requiring warrants to 
be returnable before any trial justice 
in the county, or any municipal or 
police court in same county, and the 
justice, for issuing one not so re- 
turnable, shall be imprisoned for six 
months and pay the costs of prose- 
cution, indicates that it refers only 
to the duty of the issuing officer. 
Zanoni v. Cyr, 117 Me. 399, 104 A 629. 


69. Zanoni v. Cyr, 117 Me. 399, 104 
A 629 (declaring it not to be the cus- 
tom in that jurisdiction that search 
warrants contain a command to make 
a return if the goods are not found). 


70. U.S. v. Williams, 43 F. (2d) 
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ficer deliver to the officer before whom the warrant 
is returnable an inventory of the property taken, 
made publicly at the place searched and verified in 
a certain manner, if the person from whose premises 
they were taken is present, are merely directory,’+ 
and a failure to comply therewith not fatal.‘? Like- 
wise a failure to attach to the return an inventory re- 
quired by statute is not a defect fatal to the war- 
rant,’® since it is merely a failure to perform a 
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ministerial duty.74 


[§ 169] (8) Conclusiveness of Return. The re- 
turn of the executing officer can be overcome only 
by most clear and satisfactory evidence;’> and it 
has likewise been held that the state cannot contra- 
dict the return of its officers, to show that the search 
and seizure was made in his absence by others, and 
without his knowledge and consent.’® 


IX. REMEDIES OF ACCUSED 


[§ 170] A. In General. Where property or pa- 
pers have been illegally seized from accused, he is 
not without relief, thus, for example, he may have a 
civil cause of action against the instigator or the 
perpetrator of the search,‘? he may compel the resto- 
ration of the articles illegally. seized;** and, too, 
he may be protected by rules of procedure rendering 
evidence unlawfully seized inadmissible against 
him.7® Also, where the seizure was made under a 
defective search warrant, he may attack the validity 
of such warrant®® either by directly attacking the 
warrant itself,s! or by controverting the affidavit 
upon which it was based.*? In regard to the pro- 
ceedings for nullifying an insufficient search war- 


rant, the practice has been by no means uniform, . 


and the views as to what it should be are somewhat 
discordant. ®? 


Choice of remedies. It has been held that accused 
in a criminal case complaining of an unlawful sei- 
zure of goods to be used against him in evidence has 
a choice of remedies between an original suit for the 
return of the goods and a quashing of the warrant 
or a preliminary motion therefor in-a criminal case.** 


71. U. S. v. Kaplan, 286 Fed. 963. 


Vie. in Sevier CRUUEN nena fabe Te KeACR) 
937; U.S. v. Kaplan, 286 Fed. 963. 


TOU StALe VoL SELUCe. © (GNLO.)) dus 


790. 
87. 


838. 


Morgan v. State, 194 Ind. 39, 141 NE 


Motion to quash warrant gen- 
erally see infra § 174. 


U.S. v. Specified Quantities of 


Burden of proof.85 One who seeks affirmative re- 
lief on the ground that officers violated his consti- 
tutional rights in making a search has the burden 
of establishing facts from which it will affirmatively 
appear that his rights were invaded.®® 


Motion to vacate.$? It is said to be elementary 
that the propriety of a seizure in rem may always be 
raised by a motion to vacate.*® 


[§ 171] B. Attack on Warrant—1. Controverting 
Averments in Application®®°—a. State Practice. By 


the practice in some jurisdictions, as between the 


state and accused,®° the finding by the issuing officer 
of probable cause for the issuance of the warrant is 
conclusive,®! and hence cannot be inquired into at 
the trial of the case against accused.°? In other 
jurisdictions it is held that, where the warrant is 
valid on its face,®* and the affidavit it is based on is 
sufficient on its face,®* and filed before a proper of- 
ficer,?> at least after the warrant has been exe- 
cuted,®® accused cannot inquire into whether or not 
the facts stated in the affidavit are true,®’ or raise 
a question as to the source of affiant’s information 


cused permitted to challenge the 
truth of the judicial finding of the is- 
Suing officer, it would open up for 
trial an issue collateral to that of the 
guilt or innocence of accused. The 


(2d) 841. 

74 State v. Struce, supra. 

75. Davis v. State, 187 Wis. 115, 
203 NW 760 (declaring that to be the 


rule of this court, even when the 
question of jurisdiction arises). 


76. State v. Kenniston, 67 Me. 558. 


77. Civil actions for wrongful 
search see infra §§ 191-214. 


78. See infra §§ 178-190. 
79. See Criminal Law § 1110. 
80. See infra §§ 171-177. 
81. See infra §§ 173-176. 
82. See infra §§ 171, 172. 


83. U. S. v. Sanders, 40 F. (2d) 
969; Levin vy. Blair, 17 F. (2d) 151. 


84. Dowling v. Collins, 10 F. (2d) 
62 [certiorari den 270 U. S. 660, 46 
S@irSp6, 00 Ws, Cd. 786). 


85. Burden of proof in: 
Attack on warrant see infra § 177. 


Restoration proceedings see infra § 
187 notes 28-31. 


86. Morgan v. State, 194 Ind. 39, 
141 NE 790. 


[a] Mere assertion in affidavit of 
conclusion of law that a search and 
seizure, lawful if certain facts exist- 
ed, was done in violation of the con- 
stitution, could not serve as evidence 
that the facts under which they might 
lawfully have been done did not exist. 


Intoxicating Liquors, 7 F. (2d) 835. 


89. Statements in affidavit see su- 
pra §§ 119-124. . 


90. See cases infra this note and 
note 91. 


[a] This does not mean, as be- 
tween the person making the affidavit 
and the officer issuing it on the one 
hand and defendant on the other, in 
a suit by the latter against either or 
both of the former for the unlawful 
procurement or isSuance,of the war- 
rant, that such finding of probable 
cause would be conclusive. That 
question, not being raised, is not de- 


cided. Mai v. State, 152 Miss. 225, 
LOGS iis 

91. State v. Friend, 206 Iowa 615, 
220 NW 59; Sykes v. State, 157 Miss. 


600, 128 S 753; Mai v. State, 152 Miss. 


EAD, lO SS wale Cs 


[a] Distinction.—Those cases hold- 
ing that, where the search was au- 
thorized by law, upon probable cause, 
without a search warrant, defendant 
is entitled on the trial to controvert 
the state’s claim of probable cause, 
are not in point, as in those cases 
there was no adjudication of probable 
cause. Mai v. State, 152 Miss. 225, 
PO Sere 


92. Sykes v. State, 157 Miss. 600, 
128 “S753 “Mar “vy. “State, 152 Miss. 
225% TONS oles 


[a] Reason for rule.—Where ac- 


inquiry would often be broad and di- 
vert the jury from the main issue. 
Mai v. State, 152 Miss. 225, 119 S 177. 


93. Com. v. Thacker, 229 Ky. 488, 
17 SW (2d) 399; Reitzel v. Com., 203 
Ky. 186, 261 SW 1106; Wagner v. 
Com., 199 Ky. 821, 251 SW 1021; Rich- 
ards v. State, (Okl. Cr.) 286 P 806; 
White v. State, (Okl. Cr.) 277 P 946; 
Vale v. State, (Okl. Cr.) 277 P 608; 
Rhodes v. State, 40 Okl. Cr. 124, 267 
P 490; Elms v. State, 114 Tex. Cr. 
642, 26 SW (2d) 211. 


94. Com. v. Thacker, 229 Ky. 488, 
17 SW (2d) 399; Reitzel v. Com., 203 
Ky. 186,° 261 SW 1106; Wagner, v. 
Com., 199 Ky. 821, 251 SW 1021; 
Richards v. State, (Okl. Cr.) 286 P 
806; White v. State, (Okl. Cr.) 277 
P 946; Vale v. State, (Okl. Cr.) 277 
P 608; Rhodes v. State, 40 Okl. Cr. 
124, 267 P 490; Cahill v. State, 38 
Okl. Cr. 236, 260 P 91; Elms v. State, 
114, Tex. Cr. 642, 26 SW (2d). 211: 


95. Cahill v. State, 38 Okl. Cr. 236, 
260 P91: 


96. Richards v. State, (Okl. Cr.) 
286 P 806; Drummonds y. State, 
(Okl. Cr.) 283 P 263; Johnson v. State, 
(Okl. Cr.) 279 P 366; White vy. State, 
(Okl. Cr.) 277 P 946; Vale v. State, 
(Okl. Cr.) 277 P 608; Ray v. State, 
(OKIE-Cr.) 276 P1785. 


97. Com. v. Thacker, 229 Ky. 488, 
17 SW (2d) 399; Reitzel v. Com., 203 
Ky. 186, 261 SW 1106; Wagner vy. 
Com.,) 199 Ky. 821,;°254) Swe Loga 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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§§ 171-173] 


or the means by which it was obtained,®’ or whether 
the facts stated therein were known to affiant at the 
time he made the affidavit,9® or were made on in- 
formation and belief.1 Thus, where the affidavit 
upon which a search warrant was issued contains 
positive averments of facts justifying the issuance, 
the validity of the warrant is not affected by proof 
aliunde that the facts stated were in reality stated 
upon information and belief.2. It is even held that 
affiant himself cannot impeach the validity of the 
affidavit by testifying that the officer administering 
the oath did not read the entire instrument to him.* 


Impeaching affiant’s qualifications. Where it is re- 
quired that the affidavit be made by a reputable 


eitizen, accused cannot go behind the warrant to 


discover whether or not such was the fact.* It is 
also held that, while a warrant fails to describe af- 
fiant as a credible person, as it should, its issuance 
by the magistrate adjudges affiant to be such, hence, 
in the absence of a motion to quash the affidavit 
and warrant, or proof in reference thereto, the war- 
rant will not be held invalid.® 


[§ 172] b. Federal Practice. Under a statute 
providing that, if the grounds on which the warrant 
‘was issued are controverted, the judge or commis- 
sioner must proceed to take testimony in relation 
thereto, and the testimony of each witness must be 
reduced to writing and subscribed by each witness, ® 
the person from whom property was taken may raise 
the question of probable cause for issuance of the 
warrant in a proceeding before the commissioner to 
quash the warrant.’ Too, under such statute, the 


Meegan v. Tracy, 220 App. Div. 600, [a] 
223 NYS 355; Richards v. State, (Okl. 
Cr.) 286 P 806; Drummonds v. State, 
(Okl. Cr.) 283 P 263; Johnson v. State, 
(Okl. Cr.) 279 P 366; White v. State, 
(Oki. Cr:) 277 BP 946; Vale v. State, 
(Okl. Cr.) 277 P 608; Rhodes v. State, 1 
40 Okl. Cr. 124, 267 P 490; Jenkins : 
v. State, (Tex. Cr.) 32 SW (2d) 848; 
‘Elms v. State, 114 Tex. Cr. 642, 26 2. 
SW (2d) 211. SW 625; 


[a] Magistrate’s decision upon 


tive sworn 


260) P91. 


SEARCHES AND SEIZURES — 


Court will not inquire as to 
what knowledge affiant 
which he based his direct and posi- 
statement. 

State, (Ind.) 168 NE 577; 
State, 200 Ind. 579, 164 NE 274. 


Cahill v. State, 38 Okl. Cr. 236, 


Bowen v. Com., 199 Ky. 400, 251 | 6? 
Peo. v. Kerwin, 234 Mich. Tn 
686, 209 NW 157: Peo. v. Flaczinski, 


223 Mich. 650, 194 NW 566; 


[56 C.J.] 1247 


grounds upon which the search warrant issued must 
be controverted before the commissioner who issued 
it before the record is filed with the clerk of the 
court having jurisdiction of the offense in respect 
to which the warrant was issued, otherwise the right 
is lost. Since, after a preliminary examination or 
waiver thereof, the power of the commissioner ceas- 
es,® a waiver of examination will waive the right to 
controvert before the commissioner the grounds on 
which the search warrant issued.1° There is nothing 
in the statute authorizing such an investigation by 
the district court.1! However, it is held that the pro- 
cedure under such statute is not exclusive where 
goods are seized by an officer of the district court, 
and that because of the general supervisory power 
of the court over its marshals and commissioners 
there is an independent jurisdiction to inquire into 
their conduct so long as they still have the warrant 
and the property seized.!? 


[§ 173] 2. Review of Issuance and Sufficiency of 
Warrant—a. In General. In federal proceedings 
to controvert?® or quash'* federal search warrants, 
since the commissioner, in determining questions of 
fact tending to show probable cause, acts in a ju- 
dicial eapacity,?> although his decisions on questions 
of law may be reviewed,'* his acts, in so far as they 
involve questions of fact, are not reviewable,17 but 
are conclusive,t® unless his judgment is arbitrarily 
exercised ;+9 and as the record imports verity except 
for fraud,?° it cannot be shown that the commis- 
sioner did not personally determine the question of 
probable cause.”1 


probable cause. It would be unusual 
for an affiant to describe himself as 
a credible person, and there is no 
merit in the contention that the pro- 
ceedings were invalidated by the 
omission. Goffredo v. State, 145 Miss. 
COMIN S ShS 1s 


% Espionage Act (USCA tit 18 § 


had upon 


Seeger v. 
Seager v. 


U. S. v. Ephraim, 8 F. (2d) 512. 


Peo. v. 3. S. we McKay, 2° he @Ca)ecaie 


facts in an affidavit for a search war- 
rant cannot be attacked by showing 
that the parties stated falsely. Jen- 
kins v. State, (Tex. Cr.) 32 SW (2d) 
848. 


[b] Subsequent attack upon the 
truth of an affidavit sufficient upon its 
face will not render invalid a search 
warrant valid on its face. Bowen v. 
Com., 199 Ky. 400, 251 SW 625; Cahill 
v. State, 38 Okl. Cr. 236, 260 P 91. 


[c] Cannot be collaterally raised. 
—If the information and the papers 
upon which the search warrant was 
issued were not sufficient to warrant 
the search and seizure, the question 
of their insufficiency cannot be raised 


collaterally. Meegan v. Tracy, 220 
App. Div. 600, 223 NYS 355. 
98. Richards v. State, (Okl. Cr.) 


286 P 806; Drummonds v. State, (Okl. 
Cr.) 283 P 268; Johnson v. State, 
(Okl. Cr.) 279 P 366; White v. State, 
(Okl. Cr.) 277 P 946; Vale v. State, 
(OKl. Cr.) 277 _ P 608; Ray v. State, 
(Okl. Cr.) 276 P 785. 


[a] Question of accuracy of af- 
fiant’s information cannot be raised 
after execution of the warrant. 
Drummonds v. State, (Okl. Cr.) 283 
P 263; Johnson vy. State, (Okl. Cr.) 
279 P 366. 

99. Smee v. Com., 199 Ky. 488, 251 
SW 622; Head v. Com., 199 Ky. 222, 
250 SW 848. 


Czckay, 218 Mich. 660, 188 NW _ 376; 
State v. Brugioni, 320 Mo. 202, 7 SW 
(2d) 262; Cordona v. State, 115 Tex. 
Cr; 538; (31 SW. 202d)= 452. 


[a] Any other rule would encour- 
age unauthorized attacks upon the 
correctness or truth of statements 
contained in the affidavit and would 
bring about interminable disorder and 
confusion in determining the compe- 
tency of evidence procured under such 
search warrants. Bowen v. Com., 199 
Ky. 400, 251 SW 625. 


S. — Cordona, v. State, 115 Tex: :Cr: 
538, 31'SW (2d) 452. 


[a] Particularly where there is no 
averment in the bill showing that 
affiant himself had not read the affi- 
davit or did not know its contents 
when he signed. Cordona v. State, 
115 Tex. Cr. 588, 31 SW (2d) 452. 


4 Alvey v. Com., 199 Ky. 655, 251 
SW 856. 


5. Goffredo v. State, 145 Miss. 66, 
PAGS OLS 1. 


[a] Reason for rule.—While the 
warrant should properly describe af- 
fiant as a credible person, still, where 
an officer taking an affidavit acts up- 
on it and issues the warrant accord- 
ing to it, he thereby adjudges affiant 
as a credible person, and adjudges, 
by issuing the warrant, that he be- 
lieves the information amounts to 


9. U.S. v. Napela, 28 F. (2d) 898. 
10. U.S. v. Napela, supra. 
Ll. OU. Si ve. MeKays 2) Rae(20) aes. 


12. Atlanta Enterprises v. Craw- 
ford, 22 F. (2d)"834. 


[a] District court could determine 
whether seizure of fight films by its 
marshal under a warrant issued by 
its commissioner was legal. Atlanta 
UN ei v. Crawford, 22 F. (2a) 


13. U.S. v. Nagle, 34 F. (2d) 952. 
14. Levin v. Blair, 17 F. (2d) 151. 


Review by quashal generally see 
infra § 174. 

15. See supra § 125. 

16. U.S. v. Ephraim, 8 F. (2d) 512. 

17. U. S. v. Ephraim, supra. 

18... U. S. v. Nagle, 34 F. (2d) 952; 
Pappas v. Lufkin, 17 F. (2d) 988; 
Gracie v. U. S., 15 F. (2d) 644 [cer- 
tiorari den 273 U. S. 748, 47 SCt 449, 
71 L. ed. 872]. 

19. U. S. v. Nagle, 34 F. (2d) 952; 
Pappas v. Lufkin, 17 F. (2d) 988; 
Gracie v. U. S., 15 F. (2d) 644 [cer- 
tiorari den 273 U. S. 748, 47 SCt 449, 
(alin COae8iizal 

20. Levin y. Blair, 17 F. (2d) 151. 


21. Levin v. Blair, supra, 
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In state jurisdictions the issuance of a search war- 
rant by a magistrate is reviewable only where he 
fails to draw the necessary legal conclusions from 
the facts alleged in the affidavit,?” and the recital in 
the order issuing a search warrant that the court 
judicially determined the existence of probable cause 
can only be reviewed for an arbitrary abuse of pow- 
er.73 


Demonstrated guilt of accused after the execution 
of the warrant cannot be considered by the court in 
determining the sufficiency of the showing of prob- 
able cause in the affidavit,?* for the validity of the 
warrant depends on the showing made at the issuance 
and not on the ultimate jury verdict.?° 


[§ 174] b. Motion To Quash or Contest Validity. 
The act of the commissioner in issuing a search war- 
rant and hearing the question of its legality may be 
questioned or reviewed by motion.?® Thus defend- 
ant may, independently of statute,?” apply to the 
court for an inquiry into probable cause for the issu- 
ance of the search warrant ;?* and where accused has 
not formally appealed, nor sought a summary review 
of the action of the commissioner, but makes his 
motion de novo, the court can consider a motion to 
vacate the search warrant, made on the same and 
additional grounds after denial thereof by the com- 
missioner.” 


Grounds for motion. Where a warrant issued un- 
der a statute providing the grounds and proceedings 
for issuance, and it is not issued in all respects and 
particulars as authorized, it may be quashed.°° Too, 
there are sufficient grounds for the quashal of a 
search warrant where the seizure was made under 
a warrant that is void,?! such as one that expressly 
authorizes an unlawful seizure,** or one based upon 
an affidavit not stating sufficient facts to justify is- 
suance.** The fact that the name signed to the 


22. Ware v. State, 110 Tex. Cr. 90, 
TAS Wi C20) obi, 


Me a Gwinn.v. State, (Ind.) 166 NE 34. 


24. Elliott v. Com., 216 Ky. 270, 
287 SW 726. 
25. Schiller v. U.S., 35 F. (2d) 865; 36. 


Sitatonvabest, SUNG UJn) Mise s27clb OmAs 
44 (on motion to quash). 


26. U.S. v. Sanders, 40 F. (2d) 969 37. 
In re Rosenwasser, 254 Fed. 171. (2d) 300. 


SHARCHES AND SEIZURES 


Statement of facts necessary in affi- [b] 
davit see supra § 122. 


U.S: ve McKay, 2.8. (2d) 25%. 


Ki UnlNCler vig, Ale ES; 
[rev on other grounds 268 U. S. 
SCt 446, 69 L. ed. 819, 39 ALR 229]. 


Georgades v. State, 90 Ind. A. 
503, 168 NE 192 [foll Georgades v. 
State, 90 Ind. A. 713, 168 NE 194]. 


U. S. v. Capon Water Co., 30 F. 
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affidavit is fictitious is no ground for quashal where 
the probable cause for the issuance of the warrant, 
determined by the commissioner, is supported by 
facts disclosed by the affidavit.2* A motion to quash 
will be held to have been waived where it was not 
brought to the court’s attention before or during the 
trial of accused and no objection to the evidence 
seized was made at the trial.2® And it has been 
held that the overruling of a motion to quash a search 
warrant is not error if it is made after the warrant 
had been served and a return made thereon, since at 
that time the warrant was dead.?® On a motion to 
quash in a federal proceeding, the question of wheth- 
er a search warrant issued under a state law was 
irregular will not be determined.*? 


Upon offer to file. A verified motion offered for 
filing, contesting the validity of an affidavit for a 
search warrant, the warrant itself and the return 
thereon is, for the purpose of consideration of the 
court in making its ruling, to be taken as true un- 
less and until controverted upon a trial of the issue 
made by it.°8 


[§ 175] c. Certiorari.2® It has been held that in 
search warrant proceedings the action of the mag- 
istrate cannot, in the absence of a statute, be stayed 
or reviewed by a writ of certiorari;*° however, there 
is authority to the contrary.*+ 


[§ 176] d. Appeal.t2 At common law, appeals 
from magistrates issuing search warrants were not 
known,*? the method of review being by an action 
of trespass.*4 


In federal practice the action of @ commissioner 
in issuing a search warrant and hearing the question 
of its legality cannot be reviewed by appeal; 37>. thu 
a federal district court cannot review, as an appel- 
late tribunal, the rulings made by the commissioner 


Where, by statute, custody of 
justice of peace ends, as to all of the 
records or proceedings in the search 
and seizure, with his determination, 
and when the papers are returned to 
the circuit or criminal court, no pro- 
ceeding is thereafter pending before 
the justice, and he is not in posses- 
sion of any records or papers for a su- 
perior court to bring up for review 
upon certiorari. State v. Bass, 153 
Tenn. 162, 281 SW 936. 


[c] As comnissioner’s court is not 
court of United States, certiorari is 


ASK Vs keX0 ap (83 
5, 45 


27. U.S. v. Napela, 28 F. (2d) 898. 33. 


28. U.S. v. Napela, supra. 

[a] This is in enforcement of de- 
fendant’s constitutional rights.—U. 8. 
vy. Napela, 28 F. (2d) 898. 


29. U.S. v. Nagle, 34 BF. (2d) 952. 


[a] On theory that the court may 
summarily review the action of the 
commissioner and may, at the same 
time, entertain a like motion to va- 
cate the search warrant on the same 
and additional grounds. ORES avn 
Nagle, 34 F. (2d) 952. 


30. U.S. v. Musgrave, 293 Fed. 203. 

31. In re Marx, 255 Fed. 344. 

$2. U.S. v. 63,250 Gallons of Beer, 
13H. (2d) 242. 

33. Taylor v. State, 41 Okl. Cr. 236, 
DRED VE CMO 


Controverting application see supra 
BS SPS MPAs 


Flum v. State, 193 In‘d. 585,*141 
NE 353. 


39. Certiorari 11 C. J. p 80. 


40. In re Film, etc., Dempsey-Tun- 
jong Ni, Pra shs CAREW) ISBVIE SS SUE ISR ye 
Maresca, 266 Fed. 713; Quan Chick v. 
Cottey, 75 (Cale stl) iP 4275 Marrow: 
v. Springer, 57 N. iby SOs 31 A 215; 
State v. Bass, 153 Tenn. 162, 281 SW 
936. But see Wys v. Farnaris, 24 
Porto Rico 45 (where it was held that, 
in order that a petitioner may be en- 
titled to a writ of certiorari to set 
aside an order granting a search war- 
rant, the petition must allege owners 
ship of some part of the property 
seized, or that he was prejudiced in 
some manner by the seizure). 


[a] At common law review by cer- 
tiorari was unknown for the review of 
the issuance of a Search warrant by a 
justice of the peace. U.S. v. Maresca, 
266 Fed. 713; State v. Bass, 153 Tenn. 
162, 281 SW 936. 


not available to review findings of a 
United States commissioner issuing a 
search warrant. In re Film, etce., 
SL Tunney Fight, 22 F. (2d) 


41. White v. Wagar, 185 Ill. 195, 57 
NE 26, 50 LRA 60 fate 83° Tl]. “As 592] 
(the common-law certiorari will lie 
where the justice has exceeded his 
jurisdiction or has proceeded illegally, 
and there can be no appeal or writ of 
error); Rex v. Solloway Mills, 24 
Alta. L. 410, [1930] 3 DomLR 298, 
[1930] 1 WestWkly 779; Rex v. Kehr, 
11 Ont. L. 517, 7 OntWR 446, 6 Ann 
Cas 612. 


42. Appeal and Error 3 C. J. p 
256. 


43. U.S. v. Maresca, 266 Fed. 713. 
44. U.S. v. Maresca, supra. : 


Civil action for wrongful issuance 
see infra § 192. 


45. U.S. v. Sanders, 40 F. (2d) 969. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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who issued the warrant,*® the only appeal or review 
of the commissioner’s findings under the statutory 
regulation being by the transmittal of the evidence 
reduced to writing to the court having jurisdiction 
of the offense involved for its information in any mo- 
tion, rule, or other proceeding that may arise before 
These 

[§ 177] 3. Evidence. In proceedings to quash a 
search warrant, accused by controverting the writ, 
has the burden of showing the lack of probable 
cause*® if the affidavit shows probable cause on its 
face.4® Moreover, the usual presumptions will be 
indulged;°° thus, if the search warrant is regular 
on its face, it will be presumed that the officer dis- 
charged his duty in issuing it,®°! and this raises a 
prima facie presumption as to the sufficiency of 
the affidavit;®* so, if accused relies upon the insuffi- 
ciency of the affidavit, he has the burden of proving 
it.°° However, where the state has introduced both 
the warrant and the affidavit in support thereof, the 
latter may be considered without the formality of its 
introduction by accused in discharging his burden 
of overcoming the apparent validity of the war- 
rant.°* Where the right to make a search or seizure 
is directly challenged by a motion to quash the war- 
rant and a petition for the return of the property, 
it is the duty of the proper officials to justify the 
action taken and to establish that the search and 
seizure was legally authorized by a valid search war- 


46. In re Film, etce., Dempsey-Tun- [b] 
ney ient, 220 1.. Cd)7s83 te. U.S. ave 
Mathes, 1 F. (2d) 935; In re 1169 | upon its insufficiency. 
Myrtle St., 288 Fed. 384. But see U.| 198 Ky. 610, 249 SW 769. 


S. v. Casino, 286 Fed. 976 (where it 
was held that a district judge has the 
power to have certified to it cases 


[ec] 
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Thus he must introduce affi- 
davit in evidence himself if he relies 


Burden of proving: that war- 
rant was based on information so de- 
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rant;°® and the state, by a general denial of ac- 
cused’s motion to quash the warrant for the search, 
assumes the burden of sustaining it.°° 


[§ 178] C. Application for Restoration of Prop- 
erty Illegally Seized®‘—1. In General. The author- 
ities are not in harmony with respect to the right of 
a person to recover back property illegally taken 
from him, when in lawful possession thereof, by pub- 
he officers under color of process.°* In some juris- 
dictions the rule is that public officers will not be 
compelled to return such property®® when it is be- 
ing held in good faith®® to be used as evidence in 
any court;°+ and indeed, it has been held that such 
restoration is not in the court’s power in the ab- 
sence of a constitutional or statutory provision au- 
thorizing or requiring it.°? In other jurisdictions 
it is held that the right of one, whose goods have 
been thus unlawfully seized, to recover their pos- 
session, irrespective of its effect in depriving the 
state of their use in evidence, exists,°* but these 
decisions depart from the rule followed in the fed- 
eral and some other courts,°* in holding that the 
proceeding for such recovery is independent of the 
criminal proceeding in which it is sought to use such 
articles in evidence,®® and is simply a proceeding for 
the purpose of enforcing a civil right,®® thus being 
wholly collateral to the issues involved in the trial 
of the criminal case.°7 However, in the federal 
courts in some other jurisdictions, on the principle 


152 La. 337, 93 S 115. 
Return of contraband property see 
infra § 179. 


63. Peo. v. Mayen, 188 Cal. 237, 205 
P 435, 24 ALR 1383; State v. Tonn, 
195 Iowa 94, 191 NW 530 


Gray v. Com., 


from the commissioner to rule upon 
motions to quash search warrants). 


47. In re Film, etc., Dempsey-Tun- 
ney Fight, 22 F. (2d) 837 


Review by motion generally see in- 
Trae 7914, 


48. U.S. v. Derrick, 40 F. (2d) 309; 
WAS iv sNagles 34en, (2a) 9525 5U: S. 
v. Napela, 28 F. (2d) 898. 


49. U.S. v. Derrick, 40 F. (2d) 309. 


50. See case infra this note; and 
infra notes 51, 52. 


[a] Keys to hotel rooms.—In a 
proceeding to controvert a _ search 
warrant for the search of a hotel on 
the grounds that separate residences 
were involved, it will be presumed 
that accused had keys to various 
rooms and cared for them as is cus- 
tomary in hotels in small country vil- 
lages. U.S. v. Nagle, 34 F. (2d) 952. 


51, Castle v. Com., 219 Ky. 514, 293 
Sw 1076. 


‘fa] Presumption of its validity 
must prevail if the search warrant is 
regular on its face. Terrell v. Com., 
196 Ky. 288, 244 SW 703. 


52, Castle Vv. \Com., 219. Ky. 514, 
293 SW 1076; Abraham v. Com., 202 
Ky. 491, 260 SW 18; Gray v. Com., 
198 Ky. 610, 249 SW 769; Terrell v. 
Com., 196 Ky. 288, 244 SW 703. 


53. Castle v. Com., 219 Ky. 514, 293 
SW 1076; Abraham v. Com., 202 Ky. 
491, 260 SW 18: Gray v. Com., 198 Ky 
610, 249 SW 769; Terrell v. Com., 196 
Ky. 288, 244 SW 703. 


[a] He must prove that just as he 


must prove any matter of defense up-. 


on which he relies. Terrell v. Com., 
196 Ky. 288, 244 SW 703. 


[56 C. J.—79] 


fective or insufficient as to render it 
insufficient is on accused where war- 
rant is regular on its face. Terrell 
v. Com., 196 Ky. 288, 244 SW 703. 


54. Abraham vy. Com., 202 Ky. 491, 
te 18. 


U. S. v. Keleher, 55 App. (D. 
c) "30. 2 ine (2dr 934: 


56. Wallace v: State, 199 Ind. 317, 
157 NE 657 (where it was an alleged 
fact in the motion that the warrant 
was based wholly on the affidavit and 
not on any other proof). 


57. Replevin of property wrong- 
fully seized by legal authority see 
Replevin § 43. 


58. bie State v. Myers, 36 Ida. 396, 
211 P 4 

59. nae v. Magnano, 97 Conn, 543, 
IAS 550: 


60. State v. Magnano, supra. 
61. State v. Magnano, supra. 


62. State v. Fleckinger, 152 
Beis Osh voy ellis 


[a] In absence of constitutional or 
statutory provision.—Under the con- 
stitutional provision relative to un- 
reasonable searches an'd seizures to 
which the constitutional convention 
refused to add a provision that evi- 
dence obtained by an unlawful search 
or seizure might not be used, the 
courts cannot order documentary evi- 
dence illegally seized returned to de- 
fendant before trial, in the absence of 
legislation carrying the constitution- 
al provision into effect or punishing 
violations, especially where the pa- 
pers seized were lottery parapherna- 
lia, outlawed and ordered destroyed 
or sold by constitutional and statu- 
tory provisions. State v. Fleckinger, 


La. 


gs See infra text and notes 68—- 


65. Peo. v. Mayen, 188 Cal. 237, 205 
P 435, 24 ALR 1383; State v. Tonn, 
195 Iowa 94, 191 NW 530. See State 
v. Myers, 36 Ida. 396, 211 P 440 
(where the opinion, although not on 
this proposition assented to by a ma- 
jority of the court, states the rule of 
the Mayen case stated in the text). 


[a] Criticism of federal rule.— 
Even conceding the right to demand 
a restoration by motion before the 
court in which the criminal action is 
pending, upon what theory can it be 
held that such proceeding is a part 
of the trial in such sense that its rul- 
ing thereon goes up on appeal as a 
part of the record. It seems rather 
an independent proceeding to enforce 
a civil right in no way involved in 
the criminal action. Peo. v. Mayen, 
188 Cal. 237, 205 P 435, 24 ALR 1388. 


66. Peo. v. Mayen, supra. See also 
State v. Ware, 79 Or. 367, 154° P'905, 
155 P 364 (where it was declared that 
accused may recover his papers ille- 
gally seized, by his remedy in some 
civil proceeding in the courts). 


67. unease: Tonn, 195 Iowa 94, 191 
NW 53 


[a] In New York.—(1) The later 
cases do not follow the so-called fed- 
eral rule of permitting a restoration 
of goods unlawfully seized. Peo. v. 
Richer, 127 Misc. 410, 217 NYS 303; 
Peo. v. Bowen, 120 Misc. 342, 198 NYS 
306 [app dism 207 App. Div. 901 mem, 
202 NYS 943 mem]. (2) On the the- 
ory that the invasion of defendant’s 
constitutional rights are entirely dif- 
ferent from the civil right by motion 
to compel the officers to return to him 
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that the immunity from unreasonable searches and 
seizures will be denied to accused in a criminal prose- 
cution, where the court refuses a seasonable appli- 
cation for the return of property unlawfully seized,°® 
the rule is that, unless such property is contraband®® 
or was unlawfully possessed when seized,*° or has 
been impounded by the court,74 property procured 
by an illegal search and seizure must be returned to 
accused,’* on a proper application therefor,** even 
though such property contains ineriminatory eyl- 
This does not mean that the members of 
a voluntary association, as individuals, are entitled 
to a return of property unlawfully seized from such 
if books and papers illegally 
seized are shown to be the private property of an 
individual, they will, upon his application, be re- 
turned to him.*° It has been declared that the theory 


denee.*4 


association;**® but, 


the. fruits of his crime, the officers 
may not be compelled to restore it 
even though it was illegally obtained. 
Peo. v. Bowen, supra. (3) The courts 
have no right to order such return. 
Peo. v. Didonna, 124 Misc. 872, 210 
NYS 135. (4) No law requires the re- 
turn of evidence of crime, and accused 
is left his remedy of proceeding 
against the seizing officers. Peo. v. 
Richer, supra. (5) The earlier cases, 
however, admitted the jurisdiction of 
the court to return property illegally 
seized. Thus it was held that the 
court had the inherent power to or- 
der the return to the owner of books, 
papers, etc., illegally seized or de- 
tained by a magistrate or other pub- 
lic officer charged with the adminis- 
tration of the criminal.law. In re 
Both, 200 App. Div. 423, 192 NYS 822, 
SOEIN Eyes Cry 446.) (6) VAISO. at twas 
held that the rule requiring the re- 
turn of property unlawfully seized, 
although it may be relevant evidence 
against defendant in the prosecution 
for a crime, is based on the concep- 
tion of social policy which places 
fundamental constitutional guaran- 
ties above any temporary or immedi- 
ate exigency of criminal prosecution. 
Peo. v. Jakira, 118 Misc. 303, 198 NYS 
306. (7) Where a revolver unlaw- 
fully possessed by defendant was 
seized in the course of an unlawful 
search of. his apartment, he was held 
entitled, on motion made before the 
trial, to an order directing return of 
the revolver to him, and prohibiting 
the use of any information obtained 
by the unlawful search against him. 
Peo. v. Jakira, supra. (8) Where an 
officer, acting under a void search 
warrant, entered and searched resi- 
dence for opium, and while making 
such search found a loaded revolver, 
and the search warrant was vacated 
ana set aside, and defendant was in- 
dicted for having in his possession 
the revolver without a permit, a mo- 
tion for an order directing the return 
of the revolver and a dismissal of the 
indictment must be granted, as there 
was no authority for such seizure, no 
erime having been committed in the 
presence of the officer, and he having 
no probable cause for believing that 
the revolver was in defendant’s pos- 
session. Peo. v. Kinney, 185 NYS 645. 
(9) Taking papers by pelice officers 
from defendant’s house, in his ab- 
sence and without his consent, with- 
out any warrant for making a 
search, was an illegal invasion of ‘de- 
fendant’s right, and defendant was 
entitled to return thereof on motion, 
notwithstanding they would consti- 


tute evidence on the trial. Peo. v. 
Manko, 189 NYS 357 [aff 196 NYS 
944]. (10) Where there was evidence 


that a fire at a corporation’s plant 
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was of incendiary origin, and the cor- 
poration’s books were seized as evi- 
dence in a prosecution for arson 
against the manager, the books must 
be returned to the corporation, as 
they did not belong to the person in- 
dicted and were not an instrument 
of the alleged crime. Commodity 
Mfg. Co. v. Moore, 198 NYS 45. (11) 
On the theory of lack of jurisdiction, 
where a police commissioner held a 
revolver taken from its owner with- 
out a search warrant, he was_held to 
have acted as a ministerial officer of 
the state, and was not subject to an 
order of the court of special sessions 
to return the revolver. Peo. v. Es- 
posito, 118 Misc. 867, 194 NYS 326. 


68. Weeks v. U. S., 232 U. S. 383, 


34 SCt 341, 58 L. ed. 652. 

69. See infra § 179. 

70. See infra § 219. 

71. See infra § 180. 

72. U. S—uwU. S. v. Setaro, 37 F. 
Gdjut34- Brock ‘vss S., 12° By) €2d) 


370 [foll Johnson v. U. S., 12 F. (2d) 
874) 5 SUS S: v. Burns, 4) ha) l3ts 
U. S. v. Harnich, 289 Fed. 256; New 
Jersey Wholesale Drug Co. v. Brown, 
289 Fed. 108; Queck v. Hawker, 282 
Fed. 942 [rev on other grounds 1 F, 
(2d) 77 (certiorari den 266 U. S. 261 
mem, 45 SCt 99 mem, 69 L. ed. 472 
mem]; U. S. v. Yuck Kee, 281 Fed. 
228; Honeycutt v. U. S., 277 Fed. 939; 
U. S. v. O’Dowd, 273 Fed. 600; In re 
Marx, 255 Fed. 344; U.S. v. Friedberg, 


233 Hed. .313; U.. S. v. Abrams, 230 
Fed. 313; U.S. v. Mountday, 208 Fed. 
186; U. S. v. McHie, 194 Fed. 894. 


D, C.—Dickhart v. U. S., 57 App. 
SlG a, (C2d)eed 45) SE Oltiay.§ Wnnise mop 
App. 120, 2 F. (2d) 922; U.S. v. Mat- 


tingly, 52 App. 188, 285 Fed. 922. 


Porto Rico.—U. S. v. Cerecedo, 6 
Porto Rico Fed. 607. 


W. Va.—State v. Andrews, 91 W. 
Va. 720, 114 SH 257. 
Wyo.—State v. Peterson, 27 Wyo. 


185, 194 P 432, 13 ALR 1284, 


[a] Property taken by federal au- 
thority should generally be returned 
by the federal court to the parties 
from whom it was taken. Dickhart 
v. U. S., 57 App. 5, 16 F. (2d) 345. 


[b] Owner of property or papers 
seized under an illegal search warrant 
is entitled to have them returned on 


timely application. New Jersey 
Wholesale Drug Co. v. Brown, 289 
Fed. 108. 

[ec] Copies and photographs.—(1) 


When papers of parties subsequently 
indicted are seized upon an illegal 
search, the papers and all copies tak- 


Property seized under prior warrant. 
tion of returning property again seized under a sub- 
sequent search warrant cannot be raised on an ap- 
plication involving only the previous warrant.®° 


[§ 179] 2. Contraband, 


[§§ 178-179 | 


upon which property must be redelivered to accused 
upon motion of this kind is that the use of the prop- 
erty by the government in the prosecution would 
be pr ejudicial and incriminating to defendant ;*’ and 
hence, where, according to accused’s own allegations 
in his motion, the property is not such as to make 
his possession of it illegal or its use as evidence in- 
criminating, he would not be prejudiced by its use, 
and the motion will be denied.’® 
cannot, of course, order the return of property seized 
by a state officer under a state search warrant.*® 


A federal court 


The ques- 


and Property Tilegally 


en while the officers retained their il- 
legal possession must be returned. 
U. S. v. Kraus, 270 Fed. 578. (2) A 
return of the original books and pa- 
pers unlawfully seized, but an im- 
pounding of photographs and copies 
of them, is an unreasonable search 
and seizure. Silverthorne Lumber 
Co. v. U. S., 251 U. S. 385, 40 SCt 182, 
64 L. ed. 319. 


73. .U. S. v. Setaro, 37 F. (2d) 134; 
U.S. v. Friedberg, 233 Fed. 313; Bolt 
v. U.'S.,. 55’ App. (D. C.) 120; 2 F@am 
922; U. S. v. Cerecedo, 6 Porto Rico 
Fed. 607. 


: bier estes whens of application see infra 


74% U. S. v. Friedberg, 233 Fed. 
313; U. S. v. Mounday, 208 Fed. 186. 


[a] Evidence for submission to 
grand jury.—Defendants’ papers and 
documents having been unlawfully 
seized by inspectors after defendants’ 
arrest, defendants were entitled to 
have the same returned to them, al- 
though such documents might contain 
incriminatory evidence which the dis- 
trict attorney desired to submit to the 
grand jury and use against them. U. 
S. v. Mounday, 208 Fed. 186. 


[b] Evidence rule held inaypplica- 
ble.—The rule that upon trial of a 
criminal prosecution the courts will 
not, as to evidence clearly competent, 
reject it because of the means by 
which it was procured, does not apply 
to a petition before trial for return 
of papers seized upon an unlawful 
scarce. U. S. v. Friedberg, 233 Fed. 


Rule for admissibility of evidence 
ereny obtained see Criminal Law § 


75. Haywood v. U. S., 268 Fed. 795 
[certiorari den 256 U. S. 689, 41 SCt 
449, 65 L. ed. 1172 (foll St. John wv. 
U. S., 268 Fed. 808)]. 


[a] Reason for rule.—Except for 
purposes of contractual liability, the 
association is distinct from its mem- 
bers, and the several members are not 
entitled to the possession of the as- 
sociation’s property. Haywood v. U. 
S., 268 Fed. 795 [certiorari den 256 U. 
S. 689, 41 SCt 449, 65 L. ed. 1172 (foll 
St. John v. U. s., 268 Fed. 808) ]. 


76. U.S. v. Cooper, 288 Fed. 604. 
77. U.S. v. Ketoorky, 6 Alaska 762. 


78. U. S.v. Ketoorky, supra 
(where defendant contended that beer 
seized was only “near beer’). 


79. See Courts § 646. 
80. In re Sylvester, 41 F. (2d) 231. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 17 9-182] 


Possessed.*! It is a general rule that contraband®? 
or property, the possession of which is illegal,** ean- 
not be returned to accused from whom it was un- 
lawfully taken, since that would make him a criminal 
when he became repossessed of it.84 Moreover, it 
has been held that the court will not order the return 
of an article unlawfully seized where it is in the 
eategory of dangerous public nuisances.*® Nor will 
claim and delivery lie to recover blank tickets de- 
signed and intended to be used in a lottery, where 
they were seized pursuant to statute.8® The question 
of the return of intoxicating liquors is considered 
elsewhere.§7 


[§ 180] 3. Impounded Property. <A federal court 
having power to impound®®’ books, papers, and prop- 
erty unlawfully and irregularly seized by officers of 
the government, where they are shown to be essential 
evidence in a criminal case,®® even though the prop- 
erty seized is that of a third person,®® the right to 
a restoration of impounded property does not accrue 
until after the property has ceased to be necessary 
for the purpose of justice.®? 


[§ 181] 4. Time for Application. The applica- 
‘tion for the return of property illegally seized must 
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be timely®? and seasonable,®® that is, it must be made 
within a reasonable time after the seizure.** In 
accordance with the rule prevailing in many juris- 
dictions, where the court is engaged in a criminal 
trial, it will not pause in the orderly trial of the case 
to inquire into the manner in which evidential prop- 
erty was obtained;®> hence, if accused seeks the 
restoration of his property illegally seized, a proper 
motion should ordinarily be made before the trial,®® 
upon which application the question of the legality 
of the seizure must be fully heard.®? However, it 
is held that the fact that a petition for the restora- 
tion of the property is filed only a short time before 
the trial is no justification for its denial,®8 and a. 
petition by accused presented after the jury is sworn, 
but before any evidence is offered, is not presented 
too late.°® On the other hand, in some jurisdictions 
it is held to be unnecessary for accused to move the 
court before the trial for the return of the articles 
illegally seized from him,? and such a motion has 
been held timely when made after the verdict and 
before judgment.? 


‘[§ 182] 5. Proceedings 
General. 


for Restoration—a. In 
The proceedings that may be available to 


95. 


81. Contraband generally see su- 
pra § 25 


s2. U. S. v. Rykowski, 267 Fed. 
866; Com. v. One Box Containing 
Benedictine, 89 Pa. Super. 467; State 
v. Ditmar, 132 Wash. 501, 232 P 321; 
State v. Yakima County Super. Ct., 
120 Wash. 280, 206 P 925. 


Contraband property not protected 
by guaranty see supra § 25. 


83. State v. Myers, 36 Ida. 396, 
211 P 440; In re Siracusa, 125 Misc. 
882, 212 NYS 400; Peo. v. Didonna, 
124 Misc. 872, 210 NYS 135; Peo. v. 
Bowen, 120 Misc. 342, 198 NYS 306, 
40 N. Y. Cr. 349 [app dism 207 App. 
Div. 901 mem, 202 NYS-943 mem]. 


' g4. State v. Ditmar, 132 Wash. 501, 
232 P 321; and cases supra notes 82, 
83. 


85. Peo. v. Esposito, 118 Misc. 867, 
194 NYS 326. 


[a] Revolver.—In a common-law 
prosecution a court ought not, by an 
interlocutory order, to direct the 
restoration of a revolver taken from 
a defendant without a search warrant, 
so as to prevent its being offered in 
evidence, since it has been placed in 
the category of dangerous. public 
nuisances. Peo. v. Esposito, 118 Misc. 
867, 194 NYS 326. 


86. Lew U. Fon v. Chambers, 68 
Cal. A. 244, 228 P 865. 


[al Regardless of fact that no 
criminal complaint had been filed 
against the owners, claim _an‘d_deliv- 
ery will not lie. Lew eELUOMUREV 
Chambers, 68 Cal. A. 244, 228 P 865. 


[b] Evidence held sufficient to 
support a finding that the tickets 
were designed and intended to be used 
in connection with a Chinese lottery 
Lew U. Fon v. Chambers, 68 Cal. App. 
244, 228 P 865. 


Return of goods rightfully seized 
see infra § 218. 


87. See Intoxicating Liquors Sao) 
notes 31-42. 


ss. [a] “To impound” is to take 
into the custody of the law of a court. 
Thus, a court will sometimes impound 
a suspicious document produced at a 
trial. Black L. D. 


89. U. S. v. McHie, 196 Fed. 586, 


588. 
90. U. S. v. McHie, supra. 


“The power [to impound] most 
clearly exists from the necessities of 
the situation in analogy to that un- 
derlying the subpcena duces tecum.” 
U. S. v. McHie, supra. 


Subpeena duces tecum generally see 
Witnesses [40 Cyc 2166]. 


91. U. S. v. McHie, 196 Fed. 586. 
See U. S. v. Wilson, 163 Fed. 338. See 
also infra § 218 text and note 19; Ar- 
rest.§ 75. 


92. U. S—New Jersey Wholesale 
Drug Co. v. Brown, 289 Fed. 108; 
Queck v. Hawker, 282 Fed. 942 [rev on 
other grounds 1 F. (2d) 77 (certiorari 
den 266 U. S. 621 mem, 45 SCt 99 mem, 
69 L. ed. a mem) ]; U.S. v. O’Dowd 
273 Fed. 600. 


D. wae Ss. v. 
188, 285 Fed. 922. 


Ill.—Peo. v. Brocamp, 307 Ill. 448, 
138 NE 728. 


Ind.—McSwain v. State, 89 Ind. A. 
592, 166 NE 444, 167 NE 568. 


oo careene v. Lock, 302 Mo. 400, 259 
Sw 116. 


[a] Articles obtained under void 
search warrant cannot be retained by 
the court as against a timely proceed- 
ing for its return in view of the con- 
stitutional guaranty. State v. Lock, 
302 Mo. 400, 259 SW 116. 


Mattingly, 52 App. 


93. Weeks v. U. S., 232 U. S. 383, 
34 SCt 341, 58 L. ed. 652; U.S. v. Ke- 
toorky, 6 Alaska 762; State v. Pe- 


terson, 27 Wyo. 185, 194P 432,13 ALR 
1284. 


94. U.S. v. O’Dowd, 273 Fed. 600; 
U. S. v. Ketoorky, 6 Alaska 762. 


[a] “Seasonable’ means season- 
able with reference to the time of the 
seizure, and not with reference to the 
time the property is sought to be used 
in evidence. U. . v. Ketoorky, 6 
Alaska 762. 


[b] Application is not timely 
where the seizure was made Aug. 3, 
1920 and the criminal information 
filed against defendant Febr. 3, 1921, 
after which he filed his petition for a 
return of the property on March 23, 
1921. U.S. v. O’Dowd, 273 Fed. 600. 


See Criminal Law § 2160 text 
and note 68. 


96. U. S—Weeks v. U. S., 232 U. 
S. 383, 34 SCt 341, 58 Li ed. 652, BRA 
1915B 834, AnnCas1915C 1177. 


Ill.—Peo. v. Brooks, 340 Ill. 74, 172 
NE 29; Peo. v. Brocamp, 307 Ill. 448, 
138 NE 728; Seo v. De Salvo, 302 
Ill. 85, 134 NE 5 


Mich.—Peo. v. Marxhausen, 204 
Mich. 559, 171 NW 557,38 ALR 1505. 


Mont.—State v. Custer County Six- 
teenth Judicial Dist. Ct., 59 Mont. 600, 
1.98 .P7.362. 


Or.—State v. Ware, 79 Or. 367, 155 
P 364, 154 P 905. 


[a] Demand made at close of evi- 
dence in the trial, for the return of 
property seized without authority, 
comes too late, and the court is under 
no obligation, after such evidence has 
been received without objection, to 
determine the question as to how it 
was obtained. Chicago v. De Salvo, 
302 Tll. 85, 134 NE 5. 


[b] Where it is made to appear be- 
fore trial that articles have been tak- 
en from possession of defendant by 
unlawful search and seizure, it then 
becomes the duty of the trial court to 
order return of the articles. Peo. v. 
Marxhausen, 204 Mich. 559, 171 NW 
557, 3 ALR 1505. 


97. Peo. v. Brooks, 340 Ill. 74, 172 
NE 29; Peo. v. Brocamp, 307 Ill. 448, 
138 NE 728. 

98. Laughter v. U. S., 259 Fed. 94, 
170 CCA 162 [certiorari den 249 U. S. 
613 mem, 39 SCt 388 mem, 63 L. ed. 
802 mem]. 


99. Amos v. U.S., 255 U. S. 318, 41 
SCt 266, 65 L. ed. 654. 


1. State v. Wills, 91 W. Va. 659, 
114 SH 261, 24 ALR 1398. See State 
v. Bass, 153 Tenn. 162; 28 SW 936 
(declaring that.they do not follow the 
federal practice in refusing to pause 
in the midst of a trial to determine 
whether or not goods are illegally 
held, and requiring a motion in ad- 
vance of the trial for the return of 
the goods, for under their practice the 
trial may be interrupted if necessary 
to determine the legality of the search 
sen seizure). 


Youman v. Com., 
ont" SW 860, 18 ALR 130 


2) Ky. 152, 
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one who seeks restoration of property illegally seized 
and taken from him are libel,’ petition,* or summary 
proceedings.” 


[§ 183] b. Before Whom Had. Under a stat- 
ute providing that, where the property seized is 
contraband, it is the duty of the justice of the peace, 
before whom the warrant is returned, to retain the 
seized property subject to the order of the court to 
which he is required to return the proceedings, a pro- 
ceeding for the restoration of property seized under 
an insufficient search warrant cannot be by direct 
defense before the justice of the peace before whom 
the warrant was first returned,® or by certiorari to 
review his decision,’ but possession of it may be ob- 
tained only by an application to the court before 
which the indictment is pending.® 


[§ 184] c. Libel. It is said that libel® is the ap- 
propriate proceeding for the return of property al- 
leged to have been unlawfully seized without a 
search warrant.1° Where no eriminal action is ap- 
parently pending, and the United States attorney 
unduly delays the commencement of the libel pro- 
ceeding, the proper remedy is for complainant to seek 
mandamus of the court to compel such officer to in- 
stitute a libel proceeding,*+ and not by a mere mo- 
tion in the case at bar.?? 


[§ 185] d. Petition—(1) In General. Where 
property is seized under the claim of judicial process 
and brought under the control of the court, thus be- 
ing placed beyond the reach of replevin*® or other 
effective independent or plenary remedy, the courts 
are open to petitions for the restoration of property 
so unlawfully seized.1* 


[§ 186] (2) Necessity, Requisites, and Sufficien- 
ey. Accused’s demand for the return of goods ille- 
gally seized will be denied where there is no petition 
or statement of facts before the court upon which it 
can act,!® or, there being a petition, where it does 
not set forth sufficient facts to justify the restora- 
tion.1® Thus the petition must show that the prop- 
erty sought is the property of the petitioner,’ al- 
though that is held to be unnecessary where it is 
shown by the warrant itself.1® It must also show 
that such property or other goods of evidential value 


3. See infra § 184. 
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13. See Replevin § 43. 


were taken from accused by an illegal search and 
seizure.t® Moreover, the petition is properly denied 
where it contains no allegation as to the respect in 
which the possession of the goods by the govern- 
ment affects the interests of the petitioner,*® or if 
it does not allege anything tending to show that its 
continued possession by the government, as well as 
the manner in which it was obtained, violated the 
constitutional rights of the petitioner.21 Where no 
search warrant is involved, the fact that a petition 
for the return of papers illegally seized is very in- 
formal does not justify a denial of a motion for their 
return.”? 


[§ 187] (8) Hearing and Determination. The pe- 
tition will be denied if no hearing is had upon it,?* 
and no evidence is introduced by petitioner.?* It 
has been observed that upon the hearing of a motion 
for the return of property seized under a search 
warrant much latitude as to the evidence should be 
permitted,*° the question for determination in such 
case being whether under the evidence then admitted 
there existed probable cause when the warrant was 
issued,?° and where, upon such hearing, it appears 
that the probable cause was lacking, but the officer 
in possession claims right to the property on some 
ground other than seizure under the warrant, the 
court should direct the return of the goods in 0) 
far as they are held by virtue of the search war- 
rant.27 On the other hand, where the right to make 
a search or seizure has been directly challenged by 
a petition for a return of the goods, it is the duty of 
the proper officials to justify the action taken and 
establish that the seizure was legally authorized ;?8 
indeed, it is said that on principle and by the weight 
and trend of authority*® a person whose property, 
the possession of which may or may not have been 
unlawful, has been seized in an unlawful search of a 
dwelling house, is prima facie entitled to its restora- 
tion,?® and the government can make a successful 
resistance to an appropriate petition for its return 
only by showing affirmatively, other than by the 
evidence obtained in the search complained of, that 
the property was being used in the commission of a 
erime.?+ 


[§ 188] (4) Order. The order of restoration of 


v. Andrews, 91 W. Va. 720, 114 SE 


20. Chicco v. U. S., 284 Fed. 434. 
2l. Chicco v. U. S!, supra. 


Laughter v. U. S., 259 Fed. 94, 


[S$ 182-288 


170 CCA 162 [certiorari den 249 U. S. 
613 mem, 39 SCt 388 mem, 63 L. ed. 
802 mem]. 


23. Chicco v. U. S., 284 Fed. 434. 


4 See infra §§ 185-188. 14. U.S. v. McHie, 194 Fed. 894. | 257. 
5. See infra § 189. 15. pDleee v. De Salvo, 302 Ill. 85, 
6. State v. Bass, 153 Tenn. 162, 281 | 124 NE 

SW 936. 16. Com. v. Exler, 61 Pa. Super. 22. 
7, State v. Bass, supra. 423. 
Review of issuance and of suffi- 17. Chicco v. U. S., 284 Fed. 434. 

ciency of warrant by certiorari see ane 

supra § 175 Be U. S. v. Williams, 43 EF. (2d) 


8. State v. Bass, 153 Tenn. 162, 281 
SW 936. 


One hel 736) Cy Jd. p) 1133) 


10. In re Troy Pure Food Products 
Gos, VATE (2.d)s 67%. 


11. In re Troy Pure Food Products 
Co., supra. 
[a] Perhaps even if there be 


search warrant, such mandamus pro- 
ceedings would be proper. In re Troy 
Pure Food Products Co., 14 F. (2d) 
677. 


12. In re Troy Pure Food Products 
Co., Supra. 


[a] Ownership shown by warrant. 
—Under the provisions of a statute 
requiring the restoration of the prop- 
erty to the person from whom it was 
taken, a petitioner is not without 
standing to question the validity of 
the warrant or to claim the property 
seized by reason of his failure to 
aver that he owned the. premises 
searched and the property seized, 
where the warrant itself shows those 
facts. U. S. v. Williams, 43 F. (2d) 
184. 


19. Chicco v. U. S., 284 Fed. 434; 
U. S. v. Ketoorky, 6 Alaska 762; State 


24. Chicco v. U. S., supra: 
25. U.S. v. Maresca, 266 Fed. 713 
(dictum). 


26. U. S. v. Maresca, supra (dic- 
tum). 


27. 
tum). 


2s. U. S..v. Keleher, 
COR Ra PE 1S (CACBY SIA 


29. Fabri v. U. S., 24 F. (2d) 185. 
30. Fabri v. U. S., supra. 
81. FEabri v. U. S:, supra. 


U. S. v. Maresea, supra (dic- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


55 App. (D. 


§§ 188-190] 


papers seized in an unlawful search of parties sub- 


sequently indicted will provide that no testimony oth- 
er than evidence of any transaction recorded in such 
papers shall be offered upon the trial unless shown 
to have been obtained independently of the wrongful 
possession of the papers,?* and in making such an 
order a reference may be made to a master for the 
purpose of having a record made of the transactions 
recorded in such papers so that they may be identi- 
fied if evidence of them is offered at the trial.** 


Objection to magistrate’s disposition. Jf claimant 
fails to appear before the magistrate who is empow- 
ered to dispose of the goods, and also fails to take 
further proceedings to obtain them, he cannot com- 
plain of the delivery of the property to another on 
the magistrate’s order.*# 


[§ 189] e. Summary Proceedings. Applications 
for the return of property or papers illegally seized 
may often be made by motion or other summary pro- 
ceedings by reason of the fact that the person in 
possession is an officer of the court,*® and no action 
is pending.*® However, this summary rule is not 
a remedy of right but is discretionary with the 
court.** In the absence of statute, the owner of 
property unlawfully seized has no independent sum- 
mary remedy for the return of his property where 
the goods are detained by one who is not an officer 
of the court®® or who has not acted under its proe- 
ess,°° and no ease is pending.?® . However, it has 
been held that, where papers were seized by one not 
an officer of the court, for the purpose of using’ them 
as evidence to sustain the charge against accused, 
on the hearing of a motion therefor before the trial 
they are impliedly in the custody of the United States 
attorney, and will be returned to accused on his 
proper application therefor.4+ Thus, since it is well 
settled that the court has the power in such sum- 


SEARCHES AND SEIZURES 


[56 C.J.] 1253: 


mary proceedings to order the return to accused of 
papers and documents wrongfully seized under the 
possession of the district attorney or officers of the 
court,*? the fact that papers illegally seized without 
a warrant, instead of being in the manual possession 
of the district attorney, have become a part of the 
record, evidence filed in a former case is not suffi- 
cient ground for the denial of a motion for their 
restoration.*® 


[§ 190] f. Review of Orders.44 Where accused 
in a criminal proceeding has petitioned for the re- 
turn of goods seized, the order of restoration by an 
inferior court is interlocutory*® and hence not ap- 
pealable;*® likewise, a denial, by the United States 
district court, of defendant’s petition for the return 
of articles seized under a warrant, is such an inter- 
locutory order.*7 Where an appeal has been taken 
from an order setting a search warrant ‘aside,**® a 
United States district judge is without power to or- 
der the government to return goods seized under the 
warrant.*® <A petition praying that a search war- 
rant be quashed®® and the property seized be re- 
turned should be treated as a summary rule against 
the district attorney, reviewable at once, where, al- 
though the petition did not purport to be a motion, 
yet a rule nisi on it was issued to the district attor- 
ney to show cause why its prayer was not an- 
swered.°? 


Restoration by court where commissioner takes ju- 
risdiction. Where it is provided by statute that a 
United States commissioner might cause property 
wrongfully seized to be restored to the person from 
whom it was taken, an order by the commissioner di- 
recting the return of property seized under a search 
warrant issued by him is a judgment of the United 
States district court from which the writ of error 
lies to the cireuit court of appeals;®? hence, a dis- 


32. U.S. v. Kraus, 270 Fed. 578. 39. ae: S. v. Gowen, 40 F. va) Poe? (2d) 1020; U.S. v. Hee, 219 Fed. 1019. 
Applybe VeeW..54 oc L. (20) "STs ire 5 

33. - gohe's Kraus, supra. den 33 F. (2d) 897 (certiorari den 280 41. U.S. v. Lydecker, 275 Fed. 976, 

34. Siemiasz v. Landau, 224 App.| U. S. 594, 50 SCt 39, 74 L. ed. 641)]. [a] Books and papers, illegally 


Div. 284, 229 NYS 690. 


So Cosen" Vi Ur So) 278 1U. Se. 221, 
AS SCt 118, 73 L. ed. 275; In re Her- 
ter,.oo_l (2d) 400; Applybe v..U.:S., 
32 F. (2d) 873; In re Film, etc., Demp- 


[a] 


reason, 


Upon search warrant.—Upon 
it seems that such an inde- 
pendent summary proceeding can be 
maintained only where the property 
has been seized under a search war- 


seized from defendant’s custody by 
post-cffice inspector in violation of the 
constitution guaranteeing freedom 
from search and seizure, will be re- 
turned to defendant on his application 


sey-Tunney Fight, 22 F. (2d) 837; U.| rant or other judicial process or is in i oie ey 44 ea On U. S. v. Ly- 
S. v. Maresca, 266, Fed. 713; U. S.| the custody or under the control of : 
v. Hee, 219 Fed. 1019. the court. Applybe v. U. S., 32 F. 42. U.S. v. Hee, 219 Fed. 1019. 
36. In re Film, etc., Dempsey-Tun- | (24) 873 [reh den 33 F. (2d) 897 (cer- 43. Laughter v. U. S., 259 Fed. 94, 
ney Fight, 22 F. (2d) 837. tiorari den 280 U. S. 594, 50 SCt 89, 74/470 CCA 162 [certiorari den 249 U. 
[a] Rule against United states| “7 2. Oe ee eee woe es Semen 
marshal, who made the seizure, to| [>] Erroneous assumption.—The| 44, Review of issuance and suffi- 


show cause why the goods seized 


assumption that an order ; 
the United States to show cause, if 


directing | ciency of warrant see supra §§ 173- 


should not be returned, is a means by . i 176. 

* . rea < iS d upon the district attorney, will 
which claimant might obtain the] SCPVee me 45. Mill ale 
goods where no case is pending. In bring into court any representative meer 597 Be LS es eee 220 U. S. 549, 3f 


re Film, ete., Dempsey-Tunney Fight, 
22 EY (2d) 837. 


of the government in any of its di- 
verse branches is wholly erroneous. 
Therefore, a government agent who 


46. Interlocutory orders not ap- 
pealable see Appeal and‘Error § 256. 


37. In re Film, etc., Dempsey-Tun- | holds papers illegally and has not act- 
ney Fight, supra. ed under the process of the court ca fogs U. S. v. Marquette, 270 Fed. 
38. U.S. v. Mahon, 42 F. (2d) 571; not be directed by the court to return ‘ 
In re Behrens, 39 F. (2d) sei. Ap- Ca foe: U. S. v. Gowen, 40 F.| 4g. Review of proceedings to quash 
plybe v. U. S., 32 F. (2d) 873 [reh den i or set aside warrants see supra § 176. 
33 F. (2d) 897 (certiorari den 280 U. 40. See cases infra this note. 49. In re Sylvester, 41 F. (2d) 231. 
S. 594, 50 SCt 39, 74 L. ed. 641)];| fa] ‘Where no case is pending, dis- 
Weinstein v. Atty.-Gen., 271 Fed. 673 | trict court has no jurisdiction to or-| 50 Quashal of warrant generally 
[aff 271 Fed. 5]; U.S. v. Hee, 219 Fed. der property returned by: (1) Cus- see supra § 174. , 


1019; 199 Fed. 


282. 


In re Chin K. Shue, LOismomicers: 


199 Fed. 282. 


In re Chin K. Shue, 
(2) Immigration and 


51. In re Film, etc., Dempsey-Tun- 
ney Fight, 22 F. (2d) 837. 


a Power of court summarily to| other officers. Weinstein v. Atty.- 
vel redelivery to claimant of prop-| Gen., 271 Fed. 673. (3) Prohibition cnatace icon gets for return of 
erty illegally seized is confined to cas- | officers. Applybe v. U. S., 32 F. (2d) s 
es where relief is sought against an] 873; U. S. v. Casino, 286 Fed. 976; 52. In re 1169 Myrtle Avenue, 288 
attorney or officer of the court. U.S.| Lewis v. McCarthy, 274 Fed. 496. (4) | Fed. 384; U. S. v. Maresca, 266 Fed. 
v. Mahon, 42 F. (2d) 571. In re Allen, 2, Es) (3. 
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trict court cannot set aside an order of a commis- 
sioner directing a return of property seized under 
his search warrant;°? but under a statute providing 
that the property seized shall be subject to the dis- 
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position of the court, a district court may order the | 


restoration of property seized under a void warrant 
while the matter is pending before the commis- 
sioner.?# 


X. CIVIL LIABILITY FOR WRONGFUL SEARCHES AND SEIZURES®> 


[§ 191] A. In General. While a search under a 
valid warrant does not constitute a trespass,°® a 
violation, without reasonable ground, of the right 
of the citizen to security against wrongful search 
and seizure gives him a right of action.®>7 An ae- 
tion may, as the circumstances require, be brought 
against the officer issuing the invalid warrant,°® 
the officer or officers making the wrongful search 
or seizure,®® or other persons participating there- 
in.®° Likewise, a right of action exists against the 
person instigating the issuance of the warrant with- 
out legal grounds therefor.®! 


[§ 192] B. Issuing Officer. A justice issuing a 
search warrant without having jurisdiction to do 
so, as where he fails to observe the necessary requi- 
sites of a valid warrant under the statute, is liable 
for damages to the person injured in the execution 
thereof.°? 


[§ 193] C. Perpetrator of Search—1l. Officer—a. 
In General. The constitutional guaranty inhibiting 
the violation of the right against unreasonable search 
and seizure being a restraint upon officers executing 
search warrants,°? they may be held to answer in 
civil proceedings for the illegal searches and seizures 
they make,** even if such wrong be done to a violator 

53. U.S. v. Maresca, supra. 524, 46 AmD 554. 
54 In re Alpern, 280 Fed. 432. 


55. For wrongful seizure of fish- 
ing apparatus see Fish § 64 notes 98, 
OS 212 NYS 400. 


56. Ingraham v. Blevins, 236 Ky. 
505, 83 SW (2d) 357. 


[a] Reason for rule.—As searches 
are authorized by the constitution, 
therefore, when its terms are pursued, 
a right is exercised, not a wrong com- 
mitted. Ingraham v. Blevins, 236 Ky. 
505, 38 SW (2d) 357. 


57. Krehbiel v. Henkle, 142 Iowa 
677, 121 NW 378. And see cases pas- 
sim §§ 192-200. 


58. See infra § 192. 
59. See infra §§ 193-197. 


P 905, 155 P 364, 


ail 


Me.—Buckley v. Beaulieu, 104 Me. 
56, 17 A 70, 22 LRANS 819. 


N. Y.—In re Siracusa, 125 Misc. 882, 


N. C.—Gardner v. Neil, 4 N. C. 104. 
Or.—State v. Ware, 79 Or. 367, 154 


Tex.—Regan v. Harkey, 40 Tex. Civ. 
A. 16, 87 SW 1164. 


Vt.—Lawton v. Cardell, 22 Vt. 524. 
Alta.—Wa Kie v. Cuddy, 8 Alta. L. 


* Sagara de Gat v. Johnson, 1 Sask. 
poke 


[a] Constable in District of Co- 
lumbia becomes a_ trespasser 


of the law.°> Thus a trespassing officer is liable for 
all wrong done by his illegal search and seizure,*® 
and if he takes property into his custody under a 
valid warrant, the fact that he has another process 
with him at the time which he might have used, 
whether valid or not, will not affect his hability for 
such action.*” However, statutes sometimes regulate 
the liability of the officer executing a search war- 
rant.®® 


[§ 194] b. Without Warrant. Where an officer, 
not being armed with a search warrant, makes an un- 
authorized search, his act is illegal, and he is re- 
sponsible in damages;°°® for example, an officer is 
liable where, without authority, he arrests and search- 
es a person before a complaint is sworn out or a 
warrant is issued,’? or where he enters the dwelling 


house of another against the will of the occupant 


for the purpose of searching for stolen property 
without a warrant therefor;*! or where, without such 
warrant, he invades or searches a house on suspicion 
that misdemeanors are committed therein, even 
though the officer is directed by statute to inspect 
certain enumerated houses and places and restrain 
unlawful conduct therein.‘? Too, he will be liable if, 
after seizing the goods and arresting a person un- 


until a demand has been made for 
perusal of the search warrant and for 
a copy, and there has been a refusal 
to exhibit it. aeldkers v. Cruikshank, 
17 OntWN 164 


69. Del. Fennemore vy. Armstrong, 
29 Del. 35, 96 A 204, 


39 Ga. ASG Osby 148 SE 414. 


Iowa.—McClurg v. Brenton, 123 
Iowa 368, 98 NW 881, 101 AmSR 3825, 
65 LRA 519. 


N. C.—Gardner v. Neil, 4 N. C. 104. 


Tex.—Regan v. Harkey, 40 Tex. Civ. 
A. 16, 87 SW 1164. 


Vt.—Lawton v. Cardell, 22 Vt. 524. 


who aes —Fleming v. Sees 48 Ont. 


60. See infra §§ 199, 200. 
61. See infra § 198. 


62. Grumon y. Raymond, 1 Conn. 
40, 6 AmD 200. 


63. Buckley v. Beaulieu, 
56, 71 A 70; State v. McDaniel, 
Or. 187, 231 P 965,.237 P. 373, 


64. U. S. —Wells v: Hubbard, 29 
PriCasiiNo.di,o07, 2 Cranch CiC..292: 


Conn.—State v. Reynolds, 101 Conn. 
224, 125 A 636. 


Del.—Fennemore v. Armstrong, 29 
Del. 35, 96 A 204. 


Ga.—yYoung v. Western, etc., R. Co., 
39 Ga. A. 761, 148 SE 414. 


Iowa.—State v. Tonn, 195 Iowa 94, 
191 NW 530. 


Ky.—Weaver v. Ficke, 174 Ky. 432, 
192 Sw 515. 


La.—Larthet v. Forgay, 2 La. Ann. 


104 Me. 
115 


breaks into a dwelling house under a 
warrant to search for goods clandes- 
tinely removed by a tenant to deprive 
his landlord of his remedy by distress 
for rent, where the justice had no ju- 
risdiction to issue the warrant. Wells 
v. Hubbard, 29 EF. Cas. No. 17,397, 2 
Cranch C, CG. 292. 


65. In re Siracusa, 125 Misc. 882, 
212 NYS 400. 


66. State v. Tonn, 195 Iowa 94, 
191 NW 5380; State v. Ware, 79 Or. 
367, 154 P 905, 155 P 364. 


67. Houghton v. Bachman, 47 Barb. 
(N. Y.) 388. 


68. See statutory provisions; 
case infra this note. 


[a] In Ontario, under Public Au- 
thorities Protection Act (Rev. St. 
[1914] ec 89), a police officer is not 
liable for anything done under a war- 
rant issued by a justice of the peace 


and 


33, 19 OntWN 355. 


[a] In such case he is a trespass- 
er and is liable. Fennemore vy. Arm- 
strong, 29 Del. 35, 96 A 204. 


[b] Such search implies serious 
accusation and renders the officer lia- 
ble in damages. Fleming v. Sprack- 
lin, 48 Ont. L. 533, 19 OntWN 355. 


70. ' Regan v. Harkey, 40 Tex. Civ. 
A. 16, 87 SW 1164. 


71. Fennemore y. Armstrong, 29 
Del. 35, 96 A 204; McClurg v: Brenton, 
123 Iowa 368, 98 NW 881, 101 AmSR 
325, 65 LRA 519; Gardner v. Neil, 4 
N. c. 104; Lawton v. Cardell, 22 Vt. 


72. Devlin v. McAdoo, 49 Misc. 57, 
96 NYS 425; Peo. v. Glennon, 37 Misc. 
1, 74 NYS 794; Win Gat v. Johnson, 
1 Sask. L. 81 [app allowed on other 
grounds 1 Sask. L. 476] (authorized 
by ordinance). 


For later cases, developments anid changes in the law see Annotations, same title and section number, 


¢ 
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§§ 194-198] 


der legal process, he again enters the house without 
a search warrant merely to procure evidence.** 


[§- 195] ¢. Warrant Void on Face. An officer ex- 
ecuting a search warrant illegal on its face is lia- 
ble in damages,** for the validity on its face is 
the test of the warrant’s defensive value to the 
executing officer.7° Moreover, where officers in- 
tentionally enter upon and search a person’s prem- 
ises under an invalid search warrant, the trespass 
must be deemed malicious and in wanton disregard 
of such person’s rights.7° 


[§ 196] d. Warrant Valid on Face but Based on 
Defective Proceedings. Where a search warrant is 
fair on its face, the officer executing it is not con- 
cerned with its illegalities,“* for in such a case he 
is justified in making a search and seizure under 
it,*® and will be protected in its execution,’® the 
warrant’s validity upon its face being the test of 
its defensive value to the executing officer.®° 


[§ 197] e. Illegal Execution of Valid Warrant.§1 
Officers are protected by the search warrants only 
in so far as they use no more force than is neces- 
sary for their execution;®? thus they are liable where 
they cause unnecessary destruction or injury.§? 
Likewise, if, in the execution of a legal search war- 
rant, the officer voluntarily abuses and perverts it 
to other purposes, he becomes a trespasser ab-ini- 
tio and is lable for all that he has done under the 
process;*? hence, if under a warrant to search for 
stolen property the officer searches any place or 
Lawton v. Cardell, 22 Vt. 524. 


73. [a] 
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premises not deseribed in the warrant, he is answer- 
able in damages to the owner or occupant thereof.*® 
However, where he rightfully seizes certain property 
and wrongfully seizes other property, he is liable as 
a trespasser ab initio only as to the property wrong- 
fully seized,®* unless the illegality is such as to 
affect the whole proceeding, or all or a large part 
of the property seized, in which cases the whole trans- 
action is void.§? 


[§ 198] 2. Persons Suing Out or Instigating War- 
rant. An individual, of course, has the right to in- 
voke legal process against another upon sufficient 
grounds in a lawful and proper manner;** and where 
defendant has done no more than that in procuring 
the issuance of a search warrant, he is not liable.®® 
On the other hand when a person maliciously®® and 
without probable cause?! swears out a search war- 
Too, 
the party causing the warrant to issue is hable for 
damage to goods wrongfully seized by the executing 
officers.°? In some jurisdictions if the property 
sought to be discovered and seized under a seareh 
warrant is found, the person suing it out is justified, 
but if not, he is a trespasser and is liable in an 
action of trespass for damages whether the war- 
rant is in legal form or not,®? while in other juris- 
dictions trespass will not lhe against one suing out 
a search warrant where the officer peaceably en- 
ters by an open door the house to be searched, with- 
out doing unnecessary damage, although the goods 


action for maliciously and without 


Grumon v. Raymond, 1 Conn. 
40, 6 AmD 200; Weaver v. Ficke, 174 
Ky. 432, 192 SW 515; Reed v. Rice, 
2 J.J. Marsh. (Ky.) 44,19 AmD 122. 


75. See infra § 196 note 80. 


76. Weaver v. Ficke, 174 Ky. 432, 
192 SW 515. 


77. Hunt v. Evans, 56 App. (D. C.) 
97, 10 F. (2d) 892; Siemiasz v. Lan- 
dau, 224 App. Div. 284, 229 NYS 690. 


[a] Sufficiency of the information 
on which the warrant issued is imma- 
terial. Siemiasz v. Landau, 224 App. 
Div. 284, 229 NYS 690. 


[b] Although issued without au- 
thority, a search, warrant in legal 
form and containing nothing on its 
face to notify the officer that it was in 


74. 


any way irregular is sufficient to pro-’ 


tect the executing officer. Hunt v. 
Evans, 56 App. (D. C.) 97, 10 F. (2d) 
892. 


-78. Siemiaz v. Landau, 
Div. 284, 229 NYS 690. 


79. McGill v. Varin, 213 Ala. 649, 
106 S 44; Siemiasz v. Landau, 224 App. 
Div. 284, 229 NYS 690; Hicks v. Me- 
Cune, 49 Ont. L. 41. 


80. McGill v. Varin, 213 Ala. 649, 
106 S 44. 


81. Liability of sheriff or constable 
for unnecessary hardship in executing 
process see Sheriffs and Constables. 


82. Ho Quong v. Cuddy, (Alta.) 7 
WestWkly 797; Wa Kie v. Cuddy, 8 
Alta:) La 111. 


[a When he uses no more force 
than is justified, the officer is not re- 
sponsible in damages. Wa Kie v. 
Cuddy, 8 Alta, L. 111. 


83. Buckley v. Beaulieu, 104 Me. 
56, 17 A 70; Siemiasz v. Landau, 224 
App. Div. 289, 229 NYS 690; Ho Quong 
vy. Cuddy, (Alta.) 7 WestWkly 797. 


224 App. 


ascertain whether pipes to carry liq- 
uor are concealed within the walls of 
a dwelling, use an ax, a pickax, and 
crowbar, and tear out the paper, plas- 
ter, and laths around the walls of ev- 
ery room on the first floor for a width 
of from two to four feet, leaving the 
débris on the floors, they exceed their 
authority and are liable to the owner 
thereof. . Buckley v. Beaulieu, 104 Me. 
SOT LEAL TOE 


[b] If he exceeds the limitations 
of executing the warrant without un- 
necessary force anid severity, the offi- 
eer is responsible for the injuries in- 
flicted. Siemiasz v. Landau, 224 App. 
Div. 284, 229 NYS 690. 


84. Lawton v. Cardell, 22 Vt. 524. 


85. Larthet v. Forgay, 2 La. Ann. 
524, 46 AmD 554; Roberts v. Stuy- 
vesant Safe-Deposit Co., 125 N. Y. 57, 
25 NE 294, 20 AmSR 718. 


86. U.S. v. Nine 200-Barrel Tanks 
of Beer, 6 F. (2d) 401. 


87. U.S. v. Nine 200-Barrel Tanks 
of Beer, supra. 


88. See cases infra notes 88, 93, 94. 
See also Actions § 46. 


89. Ingraham v. Blevins, 236 Ky. 
505, 38 SW (2d) 357. 


[a] Where defendant does nothing 
but file an affidavit setting forth facts 
which manifested good ground for the 
issuance of a search warrant to re- 
cover stolen or lost property, he, hav- 
ing a right to invoke legal process 
for discovery or recovery of such 


goods, commits no wrong in exercis-) 


ing such right in a lawful and proper 


manner. Ingraham v. Blevins, 236 
Ky. 505, 38 SW (2d) 357. 
90. Krehbiel v. Henkle, 142 Iowa 


677, 121 NW 378; Ingraham vy. Blev- 
ins, 236 Ky. 505, 38 SW (2d) 357. 


[a] Malice must be shown in an 


probable cause swearing out a search 
warrant, in order to sustain a recov- 


ery. Krehbiel v. Henkle, 142 Iowa 
677, 121 NW 878. 
91. Krehbiel v. Henkle, 142 Iowa 


677, 121, NW 378; 
49 Ont. Ia. 41: 


[a] Defendant having sworn out a 
void warrant by failing to set out the 
grounds for his suspicion is liable for 
the consequences that follow from his 
act. Hicks vy. McCune, 49 Ont. L. 41. 


[b] . Want of probable cause must 
be shown in an action for maliciously 
and without probable cause swearing 
out a search warrant, in order to sus- 
tain a recovery. Krehbiel v. Henkle, 
142 Iowa 677, 121 NW 378. 


[ec] Probable cause existent.— 
Where a person’s goods had been sto- 
len, and two of such person’s regu- 
larly employed watchmen reported to 
him that they had seen another steal 
the goods, and that he admitted to 
them that he had done so, the owner 
was warranted in believing that the 
other man was guilty, and, in the ab- 
sence of evidence tending to show neg- 
ligence or bad faith in the employ- 
ment of the watchman, for that the 
owner knew or had reason to suspect 
the information to be false, constitut- 
ed probable cause for suing out a war- 
rant to search the suspected person’s 
dwelling house. Lane v. Pennsylva- 
nia, Re Coy, V8. Ned) de. 62 a8 AN MOmG. 


Probable cause for issuance of war- 
ant see supra § 119. 


92. Thomas v. West Calgary School 
Dist. No. 209, 14 Alta. L. 245 (declar- 
ing that the police officers were vir- 
tually the agents of the party caus- 
ing the warrant to issue, for the pur- 
pose of vindicating his alleged rights). 


93. Reed vy. Legg, 2 Del. 178; 
Dougherty v. Gilbert, Tapp. (Oh.) 6. 


Hicks v. McCune, 
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are not found.®4 


Instigating another to sue. Where the arrest and 
search of a person is made by an officer without a 
warrant at the instigation of another, the latter is 
likewise answerable in damages for advising, aiding, 
or abetting.°> However, when a search warrant is 
sued out without probable cause at the instigation 
of another, in order to make such person lable for 
damages, it must be shown that he acted affirmative- 
ly in inducing, by advice or otherwise, the action 
of the person suing out such warrant.?® 


[§ 199] 3. Other Persons—a. In General. Where 
a statute designates officers who may execute a search 
warrant,?’ and it is executed by a person to whom 
such authority not only is 0) given, but is express- 
ly interdicted, the warrant will neither justify, miti- 
gate, or excuse his trespass.°& Furthermore, under. 
a statute making a “person” lable if he resorts to a 
search of any “house, place, vehicle, baggage, or 
thing,” a store employee who, without a warrant, 
searched the baggage of a customer without her con- 
sent is hable.°® However where the property seized 
belonged to the parties seizing it, and was being 
unlawfully carried away by the person against whom 
the warrant issued, the latter has no cause of ac- 
tion against the owners, even though they are not 
protected by the invalid warrant. 


[§ 200] b. Assisting Officer. One who acts in 
good faith upon the command of an officer to aid 
in the execution of a search warrant is not liable 
in damages even though such warrant is invalid ;? 
but, if his actions are officicus, he will be liable if 
the warrant is not a valid one.® Still, it is also held 
that, where officers, under a warrant, seize property 
not ‘therein deseribed, persons assisting the officers 
are trespassers.4 An action for willful trespass 
can be maintained, for a search with malice, under 


Del. 35, 96 A 204; 


94. Beaty v. Perkins, 6 Wend. (N. 
49 Ont.“ 42. 


NE) OSes) mOhipmman » Vvemisaces,- 5p sVit. 


51, 40 AmD 663. 10. 
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a void or invalid search warrant, against those who 
assist, aid, or abet the trespasser, as well as the 
trespasser himself.* Clearly, a person who not only 
instigates a search without a warrant, ° or procures 
the issuance of an insufficient warrant,’ or aids or 
advises in such act,® but also participates in the 
search himself,® or directs the search through an em- 
ployee,?® is liable for the trespass. Thus, where, 
under color of a warrant to search for stolen goods, 
the person upon whose affidavit it is procured accom- 
panies the officer in searching the premises of an- 
other not described in such warrant, he is jointly 
liable with the officer for any damages sustained.! 


[§ 201] D. Form of Action. Where there is a 
search or seizure of a person or his property without 
lawful authority, an action of trespass!” is a prop- 
er remedy ;1* and where the action is brought for the 
suing out of a search warrant maliciously and with- 
out probable cause, an action for damages for ma- 
licious prosecution'* will lie,t® as also will an aec- 
tion on the case.'* However, it is held that, where 
the pleadings allege malice in suing out a search 
warrant to search plaintiff’s house and person, the 
classification of the cause of action is 1mmaterial, 
and it makes no difference whether the title is libel, 
slander, false imprisonment, or malicious prosecu- 
tion.+7 


[§ 202] EH. Conditions Precedent. The right of 
recovery for an unlawful search is not dependent 
upon a subsequent false imprisonment;+® nor is it 
necessary to sustain an action for the malicious su- 
ing out of a search warrant for the search of prem- 
ises for stolen goods that there has been an arrest 
of plaintiff on a seizure of his property, or that he 
should have been expressly charged with the lar- 
ceny;1® nor is resistence to a search by an officer a 
condition precedent to maintaining a suit against 
him for a wrongful search.?° 


(Ind.) 249; 
(N. Y.) 382. 


Hicks v. McCune, Beaty v. Perkins, 6 Wend. 


95. Regan v. Harkey, 40 Tex. Civ. 
A. 16, 87 SW 1164. 


96. Mark v. Merz, 53 Ill. A. 458. 
97. See statutory provisions. 
‘98. Halsted v. Brice, 13 Mo. 171. 


Who may execute search warrants 
generally see supra § 157. 

99. Durham vy. Woodson, (Va.) 154 
SE 485. 

A Reed v. Lucas, 42 Tex. 529. 


Reed v. Rice, 2 J. J. Marsh. 
ey) 44, 19 AmD 122. 


3. Reed v. Rice, supra. 
4. Roberts v. Stuyvesant Safe- 


Deposits Cos, L2Z30IN: ey. 9 5n, NE 
294, 20 AmSR 718, 9 LRA 438. 
5. Ingraham v. Blevins, 236 Ky. 


505, 38 SW (2d) 357. 

6. Fennemore vy. Armstrong, 29 
Del. 35, 96 A 204. 

We Melickss Veer McCune, 49) Ont.. Li. 
41. 

8. Weaver v. Ficke, 174 Ky. 432, 
192 Sw 515. 

[a] One who thus sets Officers in 


motion is an aider and abettor and 
liable for the trespass. Weaver vy. 
Ficke, 174 Ky. 432, 192 SW 515. 


9. Fennemore v. Armstrong, 29 


Weaver v. 
192 SW 515. 

11. lLarthet v. 
524, 46 AmD 554. 


12. Trespass generally see Tres- 
pass [88 Cyc 985 et seq]. 


13. Grumon v. Raymond, 1 Conn. 
40, 6 AmD 200; Reed v. Legg, 2 Del. 
173; Reed v. Rice, 2) J. co Marsh. 
(Ky.) 44, 19 AmD 122; Fleming v. 
Spracklin, 48 Ont. L. 533, 19 OntWN 
350. 

14. See Malicious Prosecution 38 
Corde D ss 

15. Whitson v. May, 71 Ind. 269; 
Doane v. Anderson, 15 NYS 459; 
Beaty v. Perkins, 6 Wend. (N. Y.) 
382; Townsell v. Louisville, etc., R. 


Wicke, 174 Ky. 432, 


Forgay, 2 La. Ann. 


Conn o Benn ys Civ Any caleeee oem rent 
Cyeols Lucy Ve. (Smithy oe Lb KA)s 
B. (Ont.) 518. See also Ingraham 


v. Blevins, 286 Ky. 505, 33 SW (2d) 
357 (declaring that circumstances 
might exist in which an action for 
malicious prosecution could be based 
on a wrongful search). 


[a] Malicious prosecution will lie 
for maliciously and without probable 


cause instituting and carrying for- 
ward proceedings under a_ search 
warrant, and causing plaintiff's 
house to be searched. Whitson vy. 
May, 71 Ind. 269. 

16. Tuell v.. Wrink, 6 Blackf. 


Case, action on 11 C. J. p 1. 


17. Doane y. Anderson, 
459. 


False Imprisonment §§ 1-186. 
Libel and Slander §§ 11-590. 
ap mgi Prosecution 38 C. J. p 


15 NYS 


18. Burrow v. Southern R. Co., 139 
Ga 7335.78 SH b25; 


[a] It is reversible error for the 
court, on the trial of an action for 
alleged unlawful search of plaintiff's 
dwelling, illegal arrest, false impris- 
onment, and assault and battery, to 
instruct the jury to the effect that, 
if plaintiff did not consent. to the 
search, admittedly without a war- 
rant, he could recover compensatory 
damages « Sf you find that the impris- 
onment was _ false.’ Burrow  v. 
Pguehenn R.°Co., 139 Ga. 733) 78 °SH 


19. Krehbiel v. Henkle, 
677, 121 NW 378. 


[a] Essence of wrong alone is 
none of these, but rather the unrea- 
sonable invasion of his premises, ag- 
gravated by the charge that stolen 


142 Iowa 


goods were there secreted. Krehbiel 
v. Henkle, 142 Iowa 677, 121 NW 
378. 

20. 


Banfill v. Byrd, 122 Miss. 288, 
84S 227. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 203-205] 


[§ 203] F. Defenses; Consent. A voluntary con- 
sent to a search, by one with authority to consent,?! 
where the search is carried out in a proper manner,?? 
is a good defense to an action for wrongful search.?3 
Hence, even though the search complained of was 
made without a warrant,?* if the owner or occu- 
pant,*® or another having authority to do so,?& 
voluntarily?? consents to it,2® and it is made in a 
peaceable manner and without damage,?® there is 
no trespass.°° However, an officer cannot defend 
on the ground of consent unless the consent is shown 
to. have been voluntary.®! While in some jurisdic- 
tions the consent will be deemed voluntary whether 
plaintiff consenting believed or did not believe that 
the officers had a search warrant,?? other jurisdic- 
tions require that the voluntary consent be given 
freely with full knowledge of the rights of the con- 
senting party,®*? and thus a mere compliance with 
the order of officers searching a house under a war- 
rant sued out maliciously and without probable 
cause does not prevent the act of the officers from 
being an unauthorized invasion or defeat an action 
for the suing out of the warrant maliciously and 
without probable cause.** Therefore, although plain- 
tiff directed searchers about with a lamp and told 
them that they were welcome, that does not show 
_consent in the face of direct proof that the entry 
and search were made without invitation.*®° More- 
over, a person will not be precluded from a recovery 
by the fact that when arrested he expressed a will- 
ineness to be searched in order to convince his ac- 
cusers of his innocence.*® No amount of suspicion 
or incriminating evidence will constitute a justifica- 
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tion for the search of a house for stolen goods with- 
out a search warrant unless the occupant consents.** 


[§ 204] G. Pleading. General rules*® apply in ac- 
tions of this kind.3® Thus plaintiff must, in his dee- 
laration, complaint, or petition, allege all of the ma- 
terial facts upon which his cause of action rests.*° 
Iv a suit for maliciously suing out a search war- 
rant, a general averment in the petition that the 
proceeding or prosecution was instituted “without 
probable cause” is generally sufficient;*! but when 
specific facts are set forth which show the existence 
of probable cause, the general allegation’ must yield 
to the facts averred.*? 


Pleading damages. A petition for a wrongful 
search, without a warrant, making a case for punitive 
damages, although only general damages are prayed, 
states a ease for nominal and punitive damages.** 


Defendant’s pleadings. If defendant relies on 
matters of special defense, he must plead them.**# 
In pleading justification for suing out the warrant, 
it is unnecessary to allege the ground of suspicion 
on which defendant acted, or that the complaint was 
signed or a minute made of the date when exhibited, 
or that a recognizance for costs was given, or that the 
warrant was returned.*® It is proper for defendant 
to plead in his answer facts or circumstances in miti- 
gation, although he does not allege facts constituting 
complete justification.*® 


[§ 205] H. Issues, Proof, and Variance. Evi- 
dence in mitigation of damages*? may properly be 
received under the general denial;#® and, in an ac- 


fa] Affidavit copied in petitiom. 
held to set forth facts sufficient to 
authorize the issuance of the process, 


a) | 


at 


21. Who may consent to search 83. Banfill v. Byrd, 122 Miss. 288, 
generally see supra §§ 64-69. S227. 

22. KFennemore v. Armstrong, 29 34. Krehbiel v. Henkle, 142 Iowa 
Del. 35, 96 A 204. 677, 121 NW 378. 

23. Fennemore y. Armstrong, su- 35. Shall vy. Minneapolis, etc., R. 
pra. And see cases infra this sec-|Co., 156 Wis. 195, 145 NW 649, 50 
tion. LRANS 1151. 

24 Fennemore v. Armstrong, su- {a] Particularly where plaintiff 
pra; Grim y. Robinson, 31 Nebr. 540,] was not allowed to show that she 
48 NW 388; State v. Montgomery,| was afraid. to make further resist- 
94 W. Va. 153, 117 SE 870. ance. Shall v. Minneapolis, etc., R. 

25. Fennemore vy. Armstrong, 29 ed Se 195, 145 NW 649, 50 
Del. 35, 96 A 204; State v. Mont- ; 
gomery, 94 W. Va. 153, 117 SE 870. 86. Regan v. Harkey, 40 Tex. Civ. 

26. See case infra this note. A. 16, 87 wn 1164. 

[a] Gonsent of person in charge [a] Willingness to be searched.— 


of premises.—It is not a _ trespass 
to search a dwelling for stolen prop- 
erty without a warrant, where, in 
the absence of the owner, the con- 
sent of his wife is given, who is 
in charge of the house, he having 
the right to enter in a peaceable man- 
ner and search for his property. 
Grim v. Robinson, 31 Nebr. 540, 48 
NW 388. 


Consent of one other than owner 
generally see supra § 67 


27. Fennemore y. Armstrong, 29 
Del. 35, 96 A 204. 

28. Fennemore v. Armstrong, su- 
pra; State v. Montgomery, 94 W. 
Va. 153, 117" SH=870. 

29. KFennemore vy. Armstrong, 29 


Del. 35, 96 A 204. 


30. Fennemore v. Armstrong, su- 
pra; Grim v. Robinson, 31 Nebr. 540, 
48 NW 388. 


31. Banfill v. Byrd, 122 Miss. 288, 
84 S 227. 


32. Fennemore vy. Armstrong, 29 
Del. 35, 96 A 204. 


Such a person is not precluded from 
a recovery by the fact that when so 
arrested he expressed a willingness 
to be searched in order to convince 
his accusers of his innocence. Regan 
v. Harkey, 40 Tex. Civ. A. 16, 87 SW 
1164. 


387. Fennemore vy. Armstrong, 29 
Del. 35, 96 A 204. 


38. Pleading generally see Plead- 
ing.49) Ca Jeeps 


39. See cases infra this section. 
40. See cases infra this note. 


[a] Allegation held sufficient to 
authorize recovery for search with- 
out a warrant by force. Young v. 
Western, etc., R. Co., 39:Ga. A. 761, 
148 SE 414. 


[b] Demurrer to petition: (1) 
Held properly overruled. Ingraham 
v. Blevins, 236 Ky. 505, 33 SW (2d) 
357. (2) Held improperly sustained. 
Younes ve /wWestern;, “ete: =k.” Co} 
Ga. A. 761, 148 SE 414. 


41. Ingraham v. Blevins, 236 Ky. 
505) 33° SW (2d) 357 [cit C. J.J. 


42. Ingraham v. Blevins, supra. 


and, therefore, refutes a general al- 
legation that it was procured with- 
out probable cause. Ingraham vy. 
Bane: 236 Ky. 505, 33 SW (2dyp 


43. Young v. 
Go; 39) Gals tAN- 761, 148 (SHY 404s 


[a] Punitive damages need not be 
requested eo nomine. Young v. 
Western, etc, Rs ‘Con 39) (Gan Agi ois 
148 SE 414. 


44. See case infra this note. 


[a] Illustration.—Defendants’ plea, 
in an action for damages for @& 
wrongful entry and search, alleging 
that defendants had a search war- 
rant naming one other than plain- 
tiff, but that plaintiff invited them 
to enter and satisfied them that no 
violation of the law was being com- 
mitted, is good against a general de- 
murrer. Hunt v. Evans, 56 App. (D. 
CPO ALO Ber (20). 89 22 


45. Chipman v. Bates, 15 Vt. 51, 
40 AmD 6638. 


46. Gamble v. Keyes, 35 S. D. 644, 
153 NW 888. 


[a] Partial defense.— Where plain- 
tiff claimed punitive damages on the 
ground that the acts complained of 
were malicious, an answer showing 
that the unlawful search was not 
malicious states a partial defense, al- 
though it does not allege facts con- 
stituting complete justification.. 
Gamble v. Keyes, 35 S. D. 644, 153 
NW 888. 


47. .Mitigation of damages gener- 
ally see infra § 207 note 64. 


48. Gamble v. Keyes, 35 S. D. 644, 
153 NW 888. 


Western, ete., R. 


1258 [56 C.J.] 
tion of trespass for unlawfully entering and search- 
ing plaintiff’s house for stolen property, evidence of 
injury to character is admissible without. being 
alleged.*? Plaintiff, suing for injury to his hotel 
business by a raid under a void warrant, may give 
his opinion, without pleading the facts upon which 
it is based, that he was injured thereby.®° In an ac- 
tion for maliciously and without probable cause 
swearing out a search warrant, the malice and want 
of probable cause must both be proved to sustain 
a recovery.>+ 


[§ 206] I. Evidence—l. In General. The general 
rules of evidence governing trials in civil actions in 
general®? control when applicable.*>? Thus, while the 
burden of proving facts necessary to sustain his 
cause of action rests on plaintiff,>+ defendant who 
instigated a search for stolen goods, or took part 
therein through its duly authorized employees, has 
the burden of showing that the search was made in 
compliance with law.®> 


[§ 207] 2. Admissibility. The general rules as 
to the admissibility of evidence®® apply in actions of 
this kind.°* Thus, as mental suffering is a proper 
element of damages,°® evidence of it should not be 
excluded.®® 


Character and reputation. Where the evidence as 
to plaintiff’s guilt is purely circumstantial, his good 
character may be shown to disprove reasonable cause 
on defendant’s part for suing out the writ.6° And 
evidence of the general bad reputation of a hotel 
searched is admissible in mitigation of damages,°? 
although special or specific acts are not.®? 


Malice. On the question of malice, evidence is 
admissible to show circumstances leading immediate- 


49. Anonymous, Minor (Ala.) 52, 63. 
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McClurg v. Brenton, 123 Iowa 


ee 


ly to the search and tending to disclose something 
of the motive actuating such search.°* 


In mitigation of damages. In an action for tres- 
pass for searching plaintiff’s house without a war- 
rant, circumstances of reasonable suspicion that im- 
plements of evidence of crime are there concealed 
may be introduced in evidence in mitigation of dam- 
ages.°4 


[§ 208] 3. Weight and Sufficiency. As in civil ac- 
tions generally,®*® plaintiff must establish his case 
by a preponderance of the evidence.*® And lkewise, 
by a preponderance of the evidence, defendant must 
prove matters of special defense.°* 


[§ 209] J. Trial—1. In General. General rules®® 
control as to the trial of actions of this kind.®® 


[§ 210] 2. Questions of Law and of Fact. Gen- 
eral rules’® as to the proper province of the court 
and of the jury apply in actions of this kind.71 
Where the facts are undisputed, and but one infer- 
ence can be drawn therefrom, the question of prob- 
able cause for suing out a complaint is one of law 
for the court.’ However, where the evidence is in 
conflict, questions of fact are for the jury;** and 
generally, in an action for maliciously and without 


probable cause swearing out a search .warrant, the 


existence of probable cause is largely74* a question 
for the jury to determine*® from a consideration of 
the facts and circumstances.’®° Where a search was 
made of plaintiff’s house, without a warrant there- 
for, the question of whether plaintiff consented to 
the search is for the jury.7*7 And where the evidence 
tends to show that the house in which the goods were 
seized was in the possession of plaintiff, the suffi- 
ciency of such evidence to prove his exclusive pos- 


der an illegal warrant, with knowl- 


[§§ 205-210 


12 AmD 31. 


50. Cartwright v. Canode, (Tex.) 
138 SW 792 [aff 106 Tex. 502, 171 SW 
696]. 


51. Krehbiel v. Henkle, 142 Iowa 
677, 121 NW 3878; MecNillis v. Gart- 
Shoré,12 U. C. (CBs €Ont:) 464. 


52. See Evidence 22 C. J. p 1 et 
seq. 
53. Josh v. Marshall, 33 App. Div. 


77, 58 NYS 419; Warr v. Atlantic 

Coast! Line Ri /Co0,81 48 'Se1 Ce 697 145 

SE 712. See also infra §§ 207-208. 
54. See Evidence § 14. 


55. Warr v. Atlantic Coast Line 
Co. 1489 S21 C69 145 SB 7125 


56. See Evidence §§ 89-1729. 

57. See cases infra this section, 
58. See infra § 212 note 92. 

59. Shall v. Minneapolis, ete., R. 


Co., 156 Wis. 195, 145 NW 649, 50 
LRANS 1151. 


60. Mark v. Merz, 53 Ill. A. 458. 


61. Banfill v. Byrd, 122 Miss. 288, 
84 S 227. 


62. Banfill v. Byrd, supra. 


[a] Especially where acts are 
those of guests in hotel and were 
not brought to the hotel keeper’s at- 
tention. Banfill v. Byrd, 122 Miss. 
288, 84 S 227. 

Specific acts of character not ad- 
missible generally see Evidence § 
579. 


368, 98 NW 881, 101 AmSR 323, 65 
LRA 519. 


[a] Evidence as to conduct of 
dogs in leading a searching party 
to plaintiff's house is admissible on 
the question of malice, but photo- 
graphs of the dogs are incompetent. 
McClurg v. Brenton, 123 Iowa 368, 
ae: 881, 101 AmSR 323, 65 LRA 


= 6s. Simpson v. McCaffrey, 13 Oh. 
08. 


Suspicion not defense see supra § 
203 text and note 37 


65. See Evidence § 1743. 
66. See cases infra this note. 


[a] Evidence held sufficient: (1) 
To go to jury on question of lack 
of probable cause and malice in su- 
ing out warrant. Norton v. Burnett, 
181 Ark, 1132, 29 SW (2d) 688. (2) 
To go to jury on question of wheth- 
er or not recorder signed search war- 
rant. Warr v. Atlantic Coast Line 
R. Coi, 1488'S: C. 69, 145 SH 712... (63) 
To show willful trespass. Joubert, 
etc., Mach., etc., Co. v.. Atchley, 218 
Ala. 105, 117 S 640. 


[b] Evidence held insufficient: 
(1) To go to jury on question of al- 
lowance of punitive damages. Shall 
v. Minneapolis, etc., R. Co., 156 Wis. 
195, 145 NW 649, 50 LRANS 1151. 
(2) To show malice. Lucy v. Smith, 
SU Gs OLB. COmto ibsLeSe 


[ec] Evidence held properly sub- 
mitted to jury.—PEvidence relative to 
a railroad instigating a search un- 


edge of the irregularity, held proper- 
ly submitted to the jury. Warr v. 
Atlantic Coast Line R. Co., 148 S. 
Ces oe 45S Bye Tee 


67. See cases infra this note. 


[a] Evidence held insufficient to 
show consent to search.—Shall v. 
Minneapolis, ete. R. Co., 156 Wis. 
195, 145 NW 649, 50 LRANS 1151. 


[b] Evidence held sufficient to 
show probable cause for search of 
house for felon. Smith v. Tate, 143 
Tenn. 268, 227 SW 1026. 


68. See Trial [38 Cyc 1238]. 

69. See infra §§ 210-211. 

70. See Trial [38 Cye 1511]. 

71. See Trial [38 Cye 1511-1530]. 


72. Lane v. Pennsylvania R. Co., 
T3VIN Js, La O25" 76) eA Lodge 


[a] It is error to submit any 
phase of the question to the jury. 
Lane v. Pennsylvania R. Co., 78 N. 
J. L. 672, 76 A 1016. 


oe See infra text and notes 77— 


74, Krehbiel v. Henkle, 142 Iowa 
60, T2y AW? 1378? 


75. Norton v. Burnett, 181 Ark. 
1132, 29 SW (2d) 683; Krehbiel v. 
Henkle, 142 Iowa 677, 121 NW 378. 


76. Krehbiel v. Henkle, supra. 


77. Fennemore v. Armstrong, #9 
Del. 35, 96 A 204; McClurg vy. Bren- 
ton, 123 Iowa 368, 98 NW 881, 101 
AmSR 328, 65 LRA 519. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


bnizae 


i 


s 


4 


‘there at the time of such search.78 


§§ 210-214] 


session of such premises is a question for the jury, 
even though a former oceupant’s goods still remained 
Whether the offi- 
cers in making the search exceeded their authority’® 
or used unnecessary severity,®° or whether they un- 
necessarily damaged property,’! are questions for 
the jury. Likewise, it is a question for the jury of 
whether a search, without a search warrant, by a 
store employee, of a customer, was unreasonable.®’2 
And in an action for trespass committed in a wrong- 
ful search without a warrant, the question of wheth- 
er or not malice has been shown to warrant punitive 
damages is for the jury. Where a search warrant 
on its face sufficiently describes the place to be 
searched, the question of whether it designates it 
with reasonable certainty is a question of fact.’ 


[§ 211] 3. Instructions. The rules relating to in- 
structions®> in civil actions generally apply in ac- 
tions of this kind.§° The charge must, of course, cor- 
rectly state the law,$* and requested instructions in- 
correctly stating the law are properly refused.®8 


[§ 212] K. Damages*®—1. In General. The meas- 
ure of damages in an action of trespass for unlawful- 
ly entering and searching the premises of another 
is reasonable compensation for the injuries to his 
property,®° reputation,®? and feelings,®? and for any 
disturbance to his-family.°? Moreover, it has been 


78. Lawton vy. Cardell, 22 Vt. 524. 


79. Siemiasz v. Landau, 224 App. 
Div. 284, 229 NYS 690. 


1913B 1156, 
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La.—Larthet v. Forgay, 2 La, Ann. 
524, 46 AmD 554. 


[56 C.J.] 1259 


held that actual damages for the wrongful invasion 
of plaintiff’s home in search of stolen property may 
be recovered by him if the act was wanton and reck- 
less, in disregard of his rights, even though express 
malice or ill will toward him was not shown.®* The 
fact that the place searched was a gambling house 
will not deprive plaintiff, its owner, of substantial 
damages for an illegal search.®® The loss of money 
from a till in a gambing house illegally searched by 
defendant, the till having been left unprotected 
when defendant arrested all of the occupants, is a 
probable consequence of defendant’s act, and plain- 
tiff, guilty of no negligence, could recover.®® 


[§ 213] 2. Exemplary Damages.°* Exemplary 
damages may be recovered in an action of trespass 
where it is shown that defendant in making an illegal 
or unlawful search of plaintiff’s house for stolen 
goods acted maliciously®® or that his conduct was 
gross or wanton.°? Moreover, it has been held that, 
where defendants intentionally enter upon and 
search premises, the trespass must be deemed ma- 
licious' and wanton and to warrant the imposition 
of punitive damages.* 


[§ 214] 3. Amount of Recovery. In the footnotes 
are found cases holding certain awards to be exces- 
sive” or not excessive.? 


f 


29 Del, 35, 96 A 204, 


Iowa.—McClurg v. Brenton, 123 
Iowa 368, 98 NW 881, 101 AmSR 323, 
65 LRA 519, 


80. Siemiasz v. Landau, supra. Va.—Dellastatious v. Boyce, 152 
81. Goldsby v. Stewart, 158 Wash. | V@- 368, 147 SE 267 [cit Cyc]. Ky — Weaver v. Ficke, 174 Ky. 432, 
39, 290 P 422. Wis.—Shall v. Minneapolis, ete., R.| 192 SW 515 


82. Durham v. Woodson, (Va.) 154 
SE 485. 


83. Fennemore y. Armstrong, 
Del. 35, 96 A 204. 


29 


84. Metcalf y. Weed, 66 N. H. 176, 
RG eAS 1 09H 

85. See Trial [38 Cyc 1594-1818]. 

86. See cases infra this section. 

87. See cases infra this note. 

[a] Instruction held erroneous as 
making the right to recover for 


wrongful search dependent upon sub- 
sequent false imprisonment. Bur- 
row v. Southern R. Co., 139 Ga. 733, 
78 SE 125. 


[b] Instruction on defendant’s 
grounds for seeking warrant.—In an 
action for damages caused by the is- 
suance of a search warrant, an in- 
struction that the question of plain- 
tiff's guilt or innocence was not in- 
volved is proper. Norton y. Burnett, 
181 Ark. 1132, 29 SW (2d) 683. 

[ec] Instruction on damages recov- 
erable held correct.—Hicks v., Mc- 
Cune, 49 Ont. L. 41. 

88. See case infra this note. 


[a] Instruction defining term “hag- 
gage” held properly refused as con- 
taining an improper limitation. Dur- 
ham vy. Woodson, (Va.) 154 SH 485. 

89. Generally see Damages 17 C. 
J. p 699 et, seq. 

90. Fennemore v. Armstrong, 29 
Del. 35, 96 A 204; Larthet v. Forgay, 
2 La. ‘Ann. 524, 46 AmD 554. 

91. Fennemore v. Armstrong, 
Del. 35, 96 A 204. 

92. Del,—Fennemore v. Armstrong, 
29 Del. 35, 96 A 204. 

Iowa.—Krehbiel v. Henkle, 152 Iowa 
604, 129 NW 945, 133 NW 115, AnnCas 


29 


Co., 156 Wis. 195, 145 NW 649, 50 
LRANS 1151, 


[a] No act excites more intense 
feeling than a search warrant, and 
one who suffers humiliation and deg- 
radation from a search under a void 
warrant may recover therefor. Weay- 
er v. Ficke, 174 Ky. 432, 192 SW 515. 


[b] Mental suffering.—In view of 
the constitutional guaranty, a party 
whose house was entered and searched 
for evidence connecting her son with 
a crime, without authority of law, is 
entitled to damages for her mental 
suffering. Shall v. Minneapolis, etc., 
R. Co., 156 Wis. 195, 145 NW 649, 50 
LRANS Tvotia 


[c] Mental pain and humiliation.— 
A wrongful and malicious search of 
plaintiff's home for stolen property is 
such an invasion of his rights as to 
cause mental suffering and humilia- 
tion for which the wrongdoer must 
respond in actual damages, although 
incapable of exact measurement, and 
although the act did not affect plain- 
tiff's standing in the community. 
Krehbiel v. Henkle, 152 Iowa 604, 129 
NW 945, 183 NW 115, AnnCasi1913B 
1156. 

93. Fennemore v. Armstrong, 29 
Del. 35, 96 A 204; Larthet v. Forgay, 
2 La. Ann. 524, 46 AmD 554; Dellas- 
tatious v. Boyce, 152 Va. 368, 147 SH 
267 [cit Cye]. 


94. Krehbiel v. Henkle, 152 Iowa 


604, 129 NW 945, 133 NW 115, AnnCas 


1913B 1156. 


95. Win Gat v. Johnson, 1 Sask. L. 
476 [allowing app 1 Sask. L. 81]. 


96. Win Gat v. Johnson, supra, 


97. Generally see Damages §§ 268— 
298. 


98. Del.—Fennemore v. Armstrong, 


Ss. Deen v. Keyes, 35 S. D. 
644, 1538 NW 888. 


Ont.—Fleming vy. Spracklin, 48 Ont. 
L583, 19 OntWN 355. 


[a] Rule applied, where it was 
shown that defendant exhibited a 
spirit of defiance and offense. Flem- 
ing v. Spracklin, 48 Ont, L. 533, 19 
OntWWN 355. 


99. Fennemore vy. Armstrong, 29 
Del. 35, 96 A 204; Weaver vy. Ficke, 
174 Ky. 432, 192 SW 515. 


1. Weaver v. Ficke, supra. 
2. See case infra this note. 
[a]. Judgment for damage to grain 


illegally seized reduced from three 
hundred and thirty-seven dollars to 
one hundred dollars. Thomas v. West 
CE School Dist. No. 209, 14 Alta. 


3. See cases infra this note, 


[a] Five hundred dollars: (1) For 
search of boat without a warrant, on 
mere suspicion and in an offensive 
manner, Fleming v. Spracklin, 48 
Ont. L. 533, 19 OntWN 355. (2) For 
wanton and malicious search under 
a valid warrant. Weaver v. Ficke, 
174 Ky. 482, 192 SW 515. 


[b] Seven hundred dollars puni- 
tive damages in unlawfully searching 
a house for stolen property, carried 
on with suspicion and implied accusa- 
tion of crime. Joubert, etce., Mach., 


etc., Co. v. Atchley, 218 Ala. 105, 117 
S 640. 
[ec] Two thousand five hundred 


dollars for maliciously causing a 
wrongful search of a woman’s prem- 
ises and person, where the officer in 
searching her person subjected her to 
personal indignities and humiliation... 
Doane v. Anderson, 15 NYS 459. 


1260 [56 C.J.] 


SEARCHES AND SEIZURES 


[§§ 215-219 


XI, CRIMINAL LIABILITY FOR WRONGFUL SEARCHES AND SEIZURES 


[§ 215] While it is said that every officer making 
an unconstitutional search, and every officer advising 
or conniving in such conduet, is a law violator and 
should be held to agcountability,* yet at common 
law the wrongful search or seizure of a person is not 
an indictable offense,® unless it is accompanied by 
foree.© However, by statute in some jurisdictions,’ 
officers are criminally liable for wrongful searches 
and seizures,® even though the search and seizure 


was made against a violator of the law.® A statute 
making it a eriminal offense for officers to make 
searches and seizures without first having proéured 
a search warrant is not invalid because it ignores the 
exceptions by which a search without a warrant is 
permissible,?® since, if an officer accused can show 
that he was operating within some exception, he 
may interpose that as a defense to the prosecution.14 


XII. ILLEGAL SEARCH AS CONTEMPT 


[§ 216] It may be that the officer committing the 
illegal search without adequate ground would be 


guilty of a contempt.1? 


XIII. INJUNCTION AGAINST OFFICERS s 


[§ 217] Pursuant to the general rule,+* it has been 
held that where the property of a third person is 
seized without a search warrant, on the ground that 
it may contain evidence to be used against accused, 


_ the owner of such property is entitled to an injune- 


tion to restrain the officers from interfering with 
his possession.14 


XIV. DISPOSITION OF PROPERTY SEIZED 


{§ 218] A. In General. Where the property was 
not illegally seized,!® as where it was taken under 
a search warrant issued on probable cause,'® or 
was taken as an incident to a lawful arrest,*? or was 
voluntarily surrendered'® such property need not 
be returned before it is used in the criminal pros- 
ecution, and more especially is this so, where books 
and papers have been impounded by the court for 
future use.1® However, although the seizure of mon- 
ey to be used as evidence in a prosecution for gam- 
bling was rightfully made, the money must be re- 
turned when complaint is neither made nor con- 
templated;?® but where articles designed or in- 
%7 Colo. 


4. Massantonio v. Peo., 


392, 236 P 1019. 
5. State v. Leathers, 31 Ark. 44; 
State vy. Reynolds, 101 Conn. 224, 125 


A 636 
[a] If one enters private dwelling, | 212 NYS 400. 
without force, for the purpose of mak- 10. 


dence of a crime on premises of an- 
other, but only officers who purposely 
act as the statute states. 
v. State, 107 Tex. Cr. 169, 295 SW 619. 


9. In re Siracusa, 125 Misc. 882, 


Hawley v. State, 107 Tex. Cr. 


tended for an illegal use are seized, they need not be 
returned under such cirecumstances.?! 


[§ 219] B. Stolen or Embezzled Property.22 In 
some jurisdictions, where property comes into the 
magistrate’s possession by aid of a search warrant 
from the possession of one charged with larceny of 
the property, and there are no third parties claim- 
ing the property, it is the practice to order the prop- 
erty delivered to the person who appears to be the 
owner ;** and it has been held that a magistrate is- 
suing a search warrant on the ground that the prop- 
erty was stolen has jurisdiction to dispose of the 


the United States attorney in an en- 
deavor to convince him that H should 
not be indicted, and the attorney 
promised to return them, there was 
no illegal seizure sufficient to require 
the court to direct the attorney to 
return the papers prior to trial of an 
indictment subsequently procured 
against H and others, and the court 


Jackson 


ing such search or seizure without a 
warrant, an indictment will not lie in 
the absence of a statute. State v. 
Leathers, 31 Ark. 44. 


6. State v. Leathers, supra. 
7. See statutory provisions. 


8. Poulos v. U. S., 8 F. (2d) 120; 
Siemiasz v. Landau, 224 App. Div. 284, 
229 NYS 690; In re Siracusa, 125 
Misc. 882, 221 NYS 400; Jackson v. 
State, 107 Tex. Cr. 169, 295 SW 619. 


[a] Officer is guilty of misdemean- 
or by executing a search warrant with 
“unnecessary severity. Siemiasz v. 
Landau, 224 App. Div. 284, 229 NYS 
OOK + 

[b] Only officers purposely search- 
ing without warrant are punishable 
under a statute providing ‘it shall be 
unlawful for any person or peace of- 
ficer, or state ranger, to search the 
private residence, actual place of hab- 
itation, place of business, person or 
personal possessions of any person, 
without having first obtained a search 
warrant as required by law.” It is 
fair to conclude under such statute 
that not every person is intended to 
be punished who sees or finds evi- 


243, 296 SW 556. 

11. Hawley v. State, supra. 

12. So said in State v. Reynolds, 
101 Conn. 224, 125 A 636. 

Contempt generally see Contempt 
ISOs io als 

13. See Injunctions § 76. 


14. Owens v. Way, 141 Ga. 796, 82 
SE 132, LRA1915E 399, AnnCas1915C 
963 (safe seized from owner). 


15. U. S. v. Ketoorky, 6 Alaska 
762. See also cases infra notes 16— 
18. 


16... Ui. S. v. Wilson, 23 FY (2d)0112. 
Probable cause see supra §§ 119— 
8. 


17. Peo. v. Sovetsky, 323 Ill. 133, 
153 NE 615; State v. Ware, 79 Or. 
367. 154 °P 905,155 2364. 


Searches and seizures incident to 
arrest see supra §§ 90-106. 


1g. U.S. v. Hart, 214 Fed: 655. 


[a] No specific performance of 
promise to return.—Where H, prior 
to indictment, voluntarily delivered 
certain papers without condition to 


will not enforce specific performance 
to compel the United States attorney 
to return them. U. S. v. Hart, 214 
Fed. 655. 

Consent to search and waiver of 
aouetteaional immunity see supra §§ 


After use See infra § 220. 


19. State v. Ware, 79 Or. 367, 154 
P-905, 155 P’ 364 [eit UsSii veeMebie, 
196 Fed. 586]. 


[a] In Oregon the circuit court 
has the power to make an order im- 
pounding papers seized for the pur- 
pose of their use upon the trial of an 
accused. State v. Ware, 79 Or. 367, 
154 P 905, 155 P 364 [cit U. S. v. Mec- 
Hie, 196 Fed. 586]. 

Impounding of papers unlawfully 
seized see supra § 180. ; 

20. Robinson vy. Inches, 220 Mich. 
490, 190 NW 227. 

21. See supra § 179. 

22. Restitution of stolen property 
See Larceny §§ 585-596. 

23. Peo. v. Kempner, 208 N. Y. 16, 
101 NE 794, 46 LRANS 970, AnnCas 
1914D 169. : 


For later cases, developments and changes in the law see Annotations, same title and section number, +a 


§§ 219-221] 


property seized thereunder, although there is no 
criminal prosecution for the lareeny.24 By virtue 
of some statutes?® the person in whose possession 
such stolen goods are found may retain them until 
the trial before the justice, upon giving security 
to produce them at that time.?* Under statutes pro- 
viding that goods seized under a search warrant 
shall be brought before the magistrate for his de- 
termination as to whether or not they were stolen, 
after which provision is made for their disposition,?7 
officers seizing property claimed to have been stolen 
may deal with the property only in accordance there- 
with,?® and where the statute provides that the 
magistrate must, if it were stolen or embezzled, 
cause it to be delivered to the owner on satisfac- 
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tory proof of title, the magistrate has no jurisdic- 
tion to determine title to money taken on a search 
warrant unless it is established that it was stolen 
or embezzled.?® Moreover, where the statute re- 
quires the officer to hold the property seized sub- 
ject to the order of the court or officer authorized 
to direct the disposition thereof,?® and the search 
warrant for property stolen is served by the sheriff, 
the state has no right to have him retain the property 
found for use as evidence in the ease.*1 


[§ 220] C. Return after Use in Evidence. The 
private papers of accused in a criminal ease, seized 
by officers and used as evidence, will be returned to 
him upon his proper application.?? 


XV. SHIZURE AND DESTRUCTION OF FORFEHITABLE ARTICLES?? 


[§ 221] Where the use of certain articles, al- 
though treated as property and employed for law- 
ful purposes, is considered harmful to the welfare 
of the community, they may be forfeited and de- 
stroyed,** proceedings in rem*® being enforceable 
against such articles seized®?® even without the 
knowledge or consent of the true owner.** Thus 
statutes*®’ and ordinances®® providing for the for- 
feiture and destruction of such articles which have 
been lawfully seized are not in violation of the con- 
stitutional immunity, for the state’s police power 
extends to a destruction of property which is the 
subject of a crime or the means of perpetrating it.*° 
However, forfeiture proceedings are “within the 
reason of criminal proceedings” for all of the pur- 
poses of the constitutional guaranty against unrea- 
sonable searches and seizures,*! and the process of 
forfeiture of goods seized is subject to strict con- 
struction ;*? hence, officers cannot seize property and 


24. 
541, 71 NW 404. 


25. 


Haworth v. Newell, 102 Iowa 37. 


See statutory provisions. 


Gray v. Kimball, 
also Fines, Forfeitures, and Penalties 
§ 47. 


hold it indefinitely without affording a claimant the 
right to be heard on the question of forfeiture,** 
for when goods seized are not subject to condemna- 
tion except where intended or used for illegal pur- 
poses, judicial proceedings for forfeiture, which 
shall give notice to claimants and afford them the 
opportunity to show that such condemnation is not 
justified, are necessary.4* Thus it follows that it 
is a reasonable and practical obligation of the govy- 
ernment, where the seizure is authorized, to proceed 
immediately to secure a judicial decree of forfeiture 
and authorization for destruction of the res.4®° A 
proceeding in rem cannot be based on a wrongful 
seizure*® unless the seizure be made by one not 
acting with authority in which ease, although the 
seizure is illegal, the res may be subject to forfei- 
ture.47 Of course, the failure to institute proceed- 
ings for forfeiture does not, by retroaction, render 


unreasonable searches and seizures. 
Boe v. Newman, 96 Wis. 258, 71 NW 
38, 


supra. See 


26. Com. v. Thompson, 9 Pa. Dist. 
559, 24 Pa. Co. 179 (construing Act 
March 31, 1860 § 5). 


27. See statutory provisions. 


28. Guyton v. Neal, 48 Colo. 549, 
111 P 84. 
29. Southern Hardware, etce., Co. 


v. Lester, 166 Ala. 86, 52 S 328. 
R0. See statutory provisions. 


31. State v. Baker, 264 Mo. 339, 
175 SW 64. 


32. State v. Ware, 79 Or. 367, 154 
P 905, 155 P 364 (application to clerk 
of supreme court). 


Proceedings for restoration see su- 
pra §§ 182-190. 


33. Forfeiture*generally see Fines, 
Forfeitures, and Penalties § 43 et seq. 


Gaming §§ 258, 259. 
Intoxicating Liquors §§ 360-398. 


34. Glennon vy. Britton, 155 Ill. 232, 
40 NE 594; Gray v. Kimball, 42 Me. 
299. See also Fines, Forfeitures, and 
Penalties § 48. 


35. Gray v. Kimball, supra. See 
ee Fines, Forfeitures, and Penalties 
57. 


36. Gray v. Kimball, supra. See 
Fines, Forfeitures, and Penalties § 54. 


838. See cases infra this note. 


. [a] Legislature may declare the 
possession of certain articles of prop- 
erty absolutely or in particular places 
and under particular circumstances 
to be unlawful, and may provide for 
their seizure and destruction by due 
process of law. Fisher vy. McGirr, 1 
Gray (Mass.) 1, 61 AmD 381. 


{[b] Destruction of property seized. 
—A statute authorizing the issuance 
of search warrants for the recovery 
of stolen property, counterfeit coin, 
obscene literature, lottery tickets, and 
gaming apparatus, which provides 
that such property, if found, and the 
person in whose possession they are 
found, shall be brought before the 
officer who issued the warrant, and 
directs that the property shall be kept 
so long as is necessary, and that the 
goods, other than those stolen, shall 
be burned or otherwise destroyed un- 
der direction of the magistrate, is not 
unconstitutional as authorizing an 
unreasonable search and_ seizure. 
Glennon v. Britton, 155 Ill. 232, 40 NE 
594. See also Fines, Forfeitures, and 
Penalties § 50. - 


39. See case infra this note. 


[a] Ordinance providing for de- 
struction of gambling instruments 
seized under a search warrant found- 
ed upon complaint on oath that gam- 
bling is carried on in such building, 
if, upon a trial of whether or not 
they are gambling instruments, they 
are found to be such, does not violate 
the constitutional guaranty against 


Disposition of seized gaming ap- 
paratus generally see Gaming § 259. 


40. Fulton v. State, 171 Ala. 572, 
54 S 688. 


41." Boyd v. U. S?, 116°U. S. 6116-6 
SCt 524, 29 L. ed. 746; U.S. v. Fifty- 
Eight Drums of Material, etc., 38 F. 
(2d) 1005. 


42. State v. Spirituous_ Liquors, 
68 N. H. 47, 40 A 398. See also Fines, 
Forfeitures, and Penalties § 51. 


43. Church y. Goodnough, 14 F. 
(2a) 432. 


44. Church vy. Goodnough, supra. 


45. Church v. Goodnough, supra. 
nee Fines, Forfeitures, and Penalties 

53: 

46. 
988. 


47. U.S. v. One Ford Coupe, 3 F. 
(2d) 64. 


[a] Property may be seized by pri- 
vate person acting at his peril, and 
if a cause of forfeiture is shown to 
exist against it, condemnation will 
follow, notwithstanding the seizure 
was by an unauthorized person. U.S. 
v. Story, 294 Fed. 517 [quot U. S. v. 
One Ford Coupe, 3 F. (2d) 64]. 


[b] Vehicle seized by sheriff not 
acting under federal authority, al- 
though illegally, may be subjected to 
forfeiture under a federal statute, if 
grounds for such forfeiture exist. U. 
S. v. One Ford Coupe, 3 F. (2d) 64. 


Pappas v. Lufkin, 17 F. (2d) 


1262 [56 C.J.] 


the search or seizure illegal.4® Upon the convic- 
‘tion of the parties arrested in a gambling raid, the 
money seized does not become ipso facto forfeited to 
the state,*® for the question of forfeiture is a judicial 
matter between a citizen and the state;°° so if the 
court fails to pass upon the question without com- 
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[§ 221 
plaint or objection by the state, the state loses its 
right to the property.®! An automobile, like a per- 
son, may be guilty of an offense, under the federal 
laws, where it is-apprehended in the handling of 


prohibited goods, and thus be subject to arrest and 
forfeiture.°? 


——$— 


*SEARCH WARRANT.? 
SEA SERVICE.” 


SEASHELLS. The hard, organized substances 
forming the exterior covering and protection of cer- 
tain marine animals.® 


SEASHORE.‘ [§ 1] ‘A. In General. A term 
known to the common law,® as meaning all the ground 
between the ordinary high water mark and low wa- 
ter mark;® that ground that is between ordinary 
high water and low water mark;’ that space of land 
on the borders of the sea which is alternately cov- 
ered and left dry by the rising and falling of the 


tide, or in other words, that space between high and 
low water mark;® the coast;® the foreshore;?° the 
land between high and low water mark,** or between 
the ordinary flux and reflux of the sea;1* the mar- 
gin of the sea, in its usual and ordinary state;1* 
the space between ordinary!* high and low water 
mark.15 In a special application it has been held 
synonymous with “sea.”2° 


Phrases: “Bounded by the seashore,”!? and “on 
the seashore.”1& 

[§ 2] B. In Civil Law—1. In General. The part 
of the shore bounded by the extreme limit to which 
the highest natural tides extend.1® 


48. U. S. v. Lee, 274 U. S. 559, 47 
S@t 9746, 71 Li. ed. 1202 [rev, 14> B. 
(2d) 400]. 

49. Byrnes v. Richardson, 8 La. A. 
633 [conforming to answers to cer- 


tified questions 165 La. 1025, 116 S° 


496]. 
50. Byrnes v. Richardson, supra. 
[a] Judicial discretion.—The evi- 


dence upon which forfeiture is jus- 
tified requires. the exercise of judi- 
cial discretion, the exclusive preroga- 
tive of the judicial branch of the gov- 
ernment. Byrnes v. Richardson, 8 
La. A. 633 [conforming to answers 
to certified questions 165 La. 1025, 
116 S 496]. 


51. Byrnes v. Richardson, supra. 
52. U.S. v. Rembert, 284 Fed. 996. 


1. See Searches and Seizures §§ 3, 
138 et seq. ; 4 


2. See Army and Navy § 77 text 
and notes 19-27%. 


3. Schoenemann v. U. S., 119 Fed. 
584, 587, 56 CCA 104 (“And these hard 
bony coverings are not changed from 
their natural state, by having these 
animals and the adventitious and for- 
eign matter clinging to them re- 
moved’’). 


4. See also Beach 7 C. J. p 1016; 
Sedge flat post; Shore [36 Cyc 432]; 
Strand [36 Cyc 1332]. 


As boundary see Boundaries § 53. 


Littoral rights in use of see Navi- 
gable Waters §§ 156, 157. 


5. Mellor v. Walmesley, 
Ch. 164, 177, 4 BRC 728. 


6. Storer v. Freeman, 6 Mass. 435, 
439, 4 AmD 155 [quot Littlefield v. 
Littlefield, 28 Me. 180, 184; Lapish v. 
Bangor Bank, 8 Me. 85, 90]. 


[a] What term does not include.— 
“Tt cannot be considered as including 
any ground always covered by the 
sea; for then it would have no defi- 


[1905] 2 


nite limit on the sea-board. Neither, 


can it include any part of the upland, 
for the same reason.” Storer v. Free- 
man, 6 Mass. 435, 439, 4 AmD 155. 


“Wieh-water line” see High 20 C. J. 
p 350. ‘ 


“Wigh-water mark”.see High 20 C. 
JED oD. 


“Low-water mark” see Low 38 C. 
IEDR OZDs 


7. Hale de Jure Maris [quot Storer 
v. Freeman, 6 Mass. 4385, 439, 4 AmD 
155 (quot Littlefield v. Littlefield, 28 
Me. 180, 184); Mellor v. Walmesley, 
[1905] 2 Ch. 164, 177, 4 BRC 728; and 
cit Hast Haven v. Hemingway, 7 Conn. 
186, 198 (quot Church v. Meeker, 34 
Conn. 421, 424)]. 


8. Bouvier L. D. [quot Church v. 
Meeker, 34 Conn. 421, 424]. 


[a] In England the term desig- 
nates “that portion of the land adja- 
cent to the sea which is ordinarily and 
prima facie vested in the crown, sub- 
ject to the right of fishing and navi- 
gation.” Mellor v. Walmesley, [1905] 
2 Ch. 164, 179, 4 BRC 728. See Blun- 
dell v. Catterall, 5 B. & Ald. 268, 303, 
T) WC 6152, L742, 9106 Reprint ; 1190 
[quot Young v. MclIsaac, (Pr. Edw. 
Isl.) 18 CanLTOccNotes 42, 44] (‘the 
property in this is prima facie in the 
King”’). 

[b] “As between the Crown and 
owners of land adjacent, it means that 
which belongs to the Crown and which 
is often now described as foreshore.” 
Mellor v. Walmesley, [1905] 2 Ch. 164, 
U7) 4 BRC 17285 


“Ebb and flow” 19 C. J.\p 1008. 


9. Hamilton v. Menifee, 11 Tex. 
CAS OL 


“Coast” 11 C. J. p 935. 


10. Mellor v. Walmesley, [1905] 2 
Ch. 164, 175, 4 BRC 728) 


“Foreshore” 26 C. J. p 890. 


11. Blundell v. Catterall, 5 B. & 
Ald. 268, 289, 7 HCL 152, 106 Reprint 
1190. 


12. Blundell y. Catterall, supra [cit 
Atty.-Gen. v. Chambers, 4 De G@. M. & 
G. 206, 217, 58 EngCh 159, 43 Reprint 
486, 27 EngL&Hq 242 (saying it “is 
confined by flux and reflux of the sea 
at ordinary tides, meaning the land 
covered by such flux and reflux’’)]. 


[a] “Sea-shore” extends as far to- 
ward the land as the tide flows. Com. 
v. Alger, 7 Cush. (Mass.) 53, 90 


[b] Does not include land over- 
flowed by extraordinary tides. Little- 
field v. Maxwell, 31 Me. 134, 139, 50 
AmD 653;. Atty.-Gen. v. Chambers, 4 
De G. M. & G. 206, 216, 53 EngCh 159, 
43 Reprint 486, 27 EngL&Hhq 242 [quot 
Mellor v. Walmesley, [1905] 2 Ch. 164, 
177, 4 BRC 728]. 


13. Storer v. Freeman, 6 Mass. 435, 
439, 4 AmD 155 [quot Lapish y. Bang-: 
or Bank, 8 Me. 85, 89]. See Ex p. 
Jennings, 6 Cow. (N. Y.) 518, 547, 16 
AmD 447. 


[a] “Thus, when the tide is out, 
low water mark is the margin of the 
sea; and when the sea is full, the 
margin is high water mark.” Storer 
v. Freeman, 6 Mass. 435, 439, 4 AmD 
155 [quot Lapish v. Bangor Bank, 8 
Me. 85, 90]. 


14. Blundell v. Catterall, 5 B. & 
Ald. 268, 303, 7 ECL 152, 171, 106 Re- 
print 1190 [quot Young v. MclIsaac, 


eta np Isl.) 18 CanLTOccNotes 
15. Cutts v. Hussey, 15 Me. 237, 


241 [quot Littlefield v. Littlefield, 28 
Me. 180, 184 (but omitting ‘“mark’’)]; 
Blundell v. Catterall, 5 B. & Ald. 268, 
303, 7 HCL 152, 106 Reprint 1190 [quot 
Young v. McIsaac, (Pr. Edw. Isl.) 18 
CanLTOccNotes 42, 43]. 


[a] Similar definition.—‘'The space 
of land between high and low water 
mark.” Wharton L. Lex. [quot Mel- 
lor v. Walmesley, [1905] 2 Ch. 164, 
Lt, 4 BRC 28, 


“16. Coburn y. San Mateo County, 
75 Fed. 520, 528. : 


[a] “For all the ordinary purposes 
of a boundary, where the ocean or a 
bay, or other body of water affected 
by the flux or reflux of the tide is 
made a limit, the words ‘sea-shore’ 
and ‘sea,’ in the absence of any show- 
ing to the contrary, appear Dae 
to be practically synonymous.” Co- 
burn v. San Mateo County, 75 Fed. 520, 
528. See also Boundaries § 53. 


“Sea” ante. 


17. Mellor v. Walmesley, [1905] 2 
Ch. 164, 176, 4 BRC 728. 


18. Mellor v. Walmesley, supra. 
19. Atty.-Gen. v. Chambers, 4 De 


*By CARLOS M. SANDOVAL (Search Warrant—Seduce inclusive). 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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SEASHORE—SEASON 


[§ 3] 2. In Louisiana, That space of land over 
which the waters of the sea spread, in the highest 
water, during the winter season.?° 


[§ 4] 3. In Mexico. That part of the land cov- 
ered by water in its greatest ordinary flux, the ports, 
bays, roadsteads, and gulfs, and the rivers, although 
they may not be navigable, their beds, mouths, and 
the salt marshes.?? The contact of the main-land 
with the main-sea, where no ney intervenes, and 
with the latter, wherever it exists.” 


[§ 5] 4. In the Philippines. The land alternative- 
ly covered and uncovered by the sea in its tidal 
movement,?° whose interior, or land limit, is the 
point reached by the highest and equinoctial tides.?4 
At those places not affected by tides, the land limit 
is the highest point reached by sea water in ordinary 
storms or hurricanes.?> 


SEASON.?® [§ 1] A. As Noun. A _ particular 
period of time,?* which is not limited to one day, 
but contemplates a longer time;”® a specific part of a 
year;"*® one of the divisions of the year, marked by 
alterations in the length of day and night;%° the 
period of the year in which something is more in 
vogue than at others;** as when a particular trade, 
business, or profession is in its greatest state of 
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activity.*? The meaning of the term may depend 
upon the circumstances,** the customs of the locali- 
ty,** or the activity, occupation, or profession in 


- connection with ‘which it is used;?° and in such in- 


stances it is proper to consider evidence to ascer- 
tain the limit of time expressed in a given season ;*° 
and such determination may be a question of fact 
for the jury.?? 


Boxing season. In the turpentine industry, a term 
used to indicate the time of year to cpt turpentine 
boxes or to box trees for turpentine purposes.?® 


Cotton season. The season for buying and sell- 
ing cotton from about September first to about May 
first of the following year.®® 


Football season. In American institutions of 
learning, the season for playing football begins with 
first frosts and ends with Thanksgiving day.?? 


Sawing season. The whole time during which a 
saw mill runs from spring to fall.*1 


Theatrical season. According to: a well-settled 
custom and usage in the theatrical profession, a pe- 
riod consisting of at least thirty weeks.#? 


Other phrases: “Current season,”4* “during the 
coming season,”** “during the season,”*> “during the 


G. M. & G. 206, 218, 53 EngCh 159, 43 
Reprint 486, 27 EngL&EKq 242. 


[a] Common law definition con- 
trasted.—Blundell v. Catterall,5 B. & 
Ald. 268, 291, 74 ECL 152, 106 Reprint 
1190; Atty.-Gen. v. Chambers, 4 De 
GM. & G. 206, 214, 53 EngCh 159, 43 
Reprint 486, 27 EngL&Eq 242. 


20. Civ. Code art 451 [quot Minor 
v. New Orleans, 115 La. 301, 311, 38 
S 999; Morgan v. Nagodish, 40 La. 
Ann. 246, 252, 3 S 636]. 


21. United Land Assoc. v. Knight, 
85 Cal. 448, 482, 23 P 267, 24 P 818 
[cit Hall Mexican Laws 448-503; Civ. 
Code Mexico, art 802]. 

22. Hamilton vy. Menifee, It), Tex: 
718, 751. 

23. Law of Waters, Spanish L. 
M1860), tit, Vic 1 art 1° par 3 [quot 
Montano v. Insular Govt., 12 Philip- 
pine 572, 584]. 


24. Law of Waters, Spanish L. 
(1866) tit V ec 1 art 1 par.3 [quot 
Montano v. Insular Govt., supra]. 


-25. Law of Waters, Spanish L. 
(1866) tit V ec 1 art ily par 3 [quot 
Montano v. Insular Govt., supra]. 

26. Season: 

For fishing see Fish §§ 43-47. 
For hunting see Game §§ 9-14. 
Judicial notice of see Evidence § 1964. 


27. Century D. 


28. Purdom Naval Stores Co. v. 
Knight, 129 Ga. 590, 592, 59 SE 433. 


29. -Froehly v. T. M. Harton Co., 
Q9tsPawd5%,139 A727, 729. 


30. Webster New Int. D. See also 
Fall 25 C: J. p 434 notes 94, 95; Spring 
[36 Cye 809]; Summer [87 Cyc 532]; 
Winter [40 Cye 2122]. 


31. Century D. [quot Froehly v. T. 
M. Harton Co., 291 Pa. 157, 139 A 727, 
729). 

32. Century D. [quot Froehly v. T. 
M. Harton Co., supra]. See also infra 
notes 38, 40, 42. 


“Busy season” 9 C. J. p 1106 note 
91 fal. 


“Close season” 11 C. J. p 919. 
“Dull season” 19 C. J. p 833. 


“Trrigation season” 33 C. J. p 816 
note 75 [bl]. 


33. Sarles v. Sharlow, 5 Dak. 100, 
108, 37 NW 748. 


34. See Sarles v. Sharlow, supra; 
Myers v. Walker, 24 Ill. 133, 136. See 
also Customs and Usages §§ 60, 61. 


[a] In construing agreement for 
purchasing and storing corn, the court 
Said Phe vwordy*.2 & must have 
had reference to the period within 
which it was customary to purchase 
corn at that point, on the Illinois Riv- 
er, and the presumption is, that the 
meaning of the term was well known 
and understood, in the locality in 
which the contract was entered into, 
by the parties.” Myers v. Walker, 24 
L133, 136: 


{b] In a building contract, ‘‘the 
word .. . embraces within its 
scope and meaning that season of the 
year [to] which, by reason of the 
severly rigorous climate of this lati- 
tude, such work as the building of 
houses is necessarily confined.” 
Sarles v. Sharlow, 5 Dak. 100, 108, 37 
NW 748. 


35. See Eddy v. Northern SS. Co., 
79 Fed. 361, 364; Johnston-Woodbury 
Hat Co. v. Lightbody, 18 Colo, A. 239, 
241, 70 P 957; McIntosh v. Miner, 53 
App. Div. 240, 248, 65 NYS 735. See 
also cases infra notes 38-42. 


[a] In Newfoundland (1) as used 
in a statute, providing for preferen- 
tial payment to certain creditors in 
insolvencies, whose claims were for 
current supplies or arose during the 
current season (Judicature Act, 49 
Geo. III c 27) (2) the word has been 
interpreted as meaning the time of the 
year when the fishery is carried on; 
or those temperate months of the 
year, when vessels might fish on the 
banks of Newfoundland; and the ex- 


tension of the term So as to give pref- 
erence of payment to every person 
who shall be a creditor in the course 
of the year is to be deprecated (Craw- 
ford v. Cuningham, 1 Newfoundl. 36, 
40 [cit and foll Crawford v. Hunters, 
1 Newfoundl. 43, 44]. 


36. Purdom Naval Stores Co. v. 
Knight, 129 Ga..590, 592, 59 SE 433; 
McIntosh v. Miner, 53 App. Div. 240, 
245, 65 NYS 735. 


37. McIntosh v. Miner, ue App. Div. 
240, 244, 65 NYS 735. 


388. See Purdom Naval Stores Co. v. 
Knight, 129 Ga. 590, 592, 59 SE 433, 


{a] The time is fixed by statute 
[Penal Code § 496], from November 
fifteenth to the following March: fif- 
teenth; and in a contract for the 
working of trees for turpentine, “by 
the use of the word ‘season’ the par- 
ties contemplated the period of time 
fixed by statute during which it is 
lawful to box.’”” Purdom Naval Stores 
re v. Knight, 129 Ga. 590, 593,°59 SE 


39. Morris v. Hellums Co., 131 Ark. 
585, 589, 199. SW 927, 928, 


{a] In employment contract, 
“these are words peculiar to the busi- 
ness of buying and selling cotton and 
were properly susceptible of explana- 
tion by persons familiar with their 
meaning.” Morris v. Hellums Co., 131 
Ark. 585, 589, 199 SW 927. 


40. Sieberts v. Spangler, 140: Iowa 
236, 239, 118. NW 292, 293 (where it is 
said the court would take judicial no- 
tice of it). 


41. Martin v. Huntsville Lumber 
coo, OntWN 375, 376 [aff 27 OntWN 
100]. 


42. McIntosh v. Miner, 53 App. Div. 
240, 243, 65 NYS 735. 


43. Crawford  v. 
Newfoundl. 36, 40. 


44. See Myers v. Walker, 24 IIl. 
133, 136. 


45. See 19 C. J. p 839 notes 36, 37. 


Cuningham, 1 
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season of [a named year],”4® “for the season,”*? “for 


the season of navigation,”*® and “for the seasons of 
[certain enumerated years ].”*° 

[§ 2] B. As an Adjective, the word may be em- 
ployed.®° ; 

Season ticket. In English railroad law, a contract 
by which the company engages to carry the holder, 
free of any further charge, for a specified period 
between certain specified stations.>+ 

SEASONABLY. At the proper time;®? in due 
season,°® or time;°* timely.°® 


“Reasonably and seasonably,”>* “sea- 
“seasonably turn.”®8 


Phrases: 
sonably made,”®? and 


SEASONAL.®® Of or pertaining to a season,®° 
or the seasons;°1 pertaining to a season or a specific 
part of a year 3°? relating to a season or seasons ;°? 
said to be a conventional term,°* which means chang- 
ing with the seasons.*® The word is said to have a 
significance and application far different from the 


SEASON—SEAT 


Seasonal occupation. The phrase occurs in Work- 
men’s Compensation Acts and is used, in determining 
the amount or period of compensation thereunder,®* 
in the sense of an employment pertaining to, or of 
that kind of, labor exclusively performed at specific 
seasons or periods of the year;°® an oceupation 
which is governed by and can be performed only in 
certain seasons.7° 


Seasonal tariff. One not constant;74 and not in 
force except in relation to a particular season.’? 
SEA STORES." 


SEAT.“* [§ 1] A. As Designation of Place—l. 
Noun—a. In General. Location,’® site,’® situation,7” 
and hence the place where any thing is settled, 
fixed, or established.7§ 


[§ 2] b. As Applied to Machinery, the part on 
which another thing rests, as a valve seat.*® 


[§ 3] c. Seat of Government.©° The capital 
city ;81 the place where state business must have lo- 


terms “easual,”®® and 


46. McLean v. Bishop Lumber Co., 
23 OntWN 290 [aff 24 OntWN 61]. 


[a] “During the season of 1905 or 
1906.”—Held to include the full sea- 
sons in both years i. e. from November 
15, 1905 to March 15, 1906 and Novem- 
ber 15, 1906 to March 15,1907. Pur- 
dom Naval Stores Co. v. Knight, 129 
Ga. 590, 593, 59 SE 433. 

[b] “During the season of the year 
1883.”—Sarles v. Sharlow, 5 Dak. 100, 
106, 37 NW 748, 750. 


47. Eddy v. Northern SS. Co., 79 
Fed. 361, 364; Johnston-Woodbury 
Hat Co. v. Lightbody, 18 Colo. A. 239, 
PA NONE AI DT. 


48. Eddy v. Northern SS. Co., 79 
Fed. 361,364; The Balize, 2 BP. pee No. 
809, Brown Adm, 424, 


49. McIntosh v. Miner, 53 App. Div. 
240, 244, 65 NYS 735. 


50. Saunders v. South Hastern R. 
Como @ ss Dn 430,)4 0106 


51. Saunders v. South HMastern R. 
Co., supra. See’also Carriers § 1079; 
Commutation Ticket 12 C. J. p 216; 
Excursion Ticket 23 C. J. p 276. 


52. Darnell v. Ransdall, (Mo. A.) 
277 SW 372, 373. 

53. American Mut. Liability Ins. 
Co. v. Witham, 124 Me. 240, 241, 127 
cA, 


54 Darnell v. Ransdall, 
277 SW 372, 373. 


(Mo. A.) 


55. Darnell v. Ransdall, supra. 
56. See Motor Vehicles § 652 note 
40 [b]. 


57. In re Woodward, 105 Misc. 446, 
450, 173 NYS 556 (in a statute govern- 
ing trial by jury in surrogate’s court 
[Code Civ. Proc. § 2538] this term 
has been held to mean that a demand 
for trial by jury must be prompt be- 
yond all precedent in other courts, the 
word “seasonably” in such connection 
meaning when the claim is first filed 
in court, and in the notice of claim it- 
self, if possible). See also Juries §§ 
iss i 

58. See Highways §§ 415-418; Mo- 
tor Vehicles § 652 text and note 40 
[a]. 

59. 


60. 


See Season ante. 
Webster D. [quot Lincoln Gas, 


“mtermittent.’’°? 


ete., Light Co. v. Watkins, 113 Nebr. 
619, 624, 204 NW 391]. 


[a] “fhe word is formed from the 
substantive ‘season,’ plus the adjec- 
tive suffix ‘al,’ meaning ‘of the kind 
of’ and ‘pertaining to.’” Froehly v. 
Th Mep iar vone Cor, 29 Debaen Lon sml oomAL 
Ue h ORS 


61. .Century D.; Webster D, [both 
quot Lincoln Gas, etc., Light Co. v. 


Watkins, 113 Nebr. 619, 624, 204 NW 
391]. 
62. Froehly v. T. M. Harton Co., 


BOL Pay V5 vi 3S QAR ai eae 


63. Century D. [quot Lincoln Gas, 
ete., Light Co. v. Watkins, 113 Nebr. 
619, 624, 204 NW 391]. 


64. Froehly v. T. M. Harton Co., 
ZOT re alo (BOM AL (2a eens 


fa] So used in Workmen’s Com- 
pensation Act.—‘“Its meaning and ap- 
plication are so generally apparent as 
one of the common words in the Eng- 
lish language that it may properly be 
inferred the draftsman of the act did 
not consider it necessary to inelude 
a definition of the word in the list of 
words and phrases specifically de- 
fined in the statute.” Froehly v. T. 
M Harton Cor 2918 Pax a5 139 As W275 
729. 

65. Winston D. [quot Lincoln Gas, 
ete., Light Co. v. Watkins, 113 Nebr. 
619, 624, 204 NW 391]. 


“The deviations which occur from 
the seasonable averages of climate.” 
Encyclopedia Brit. [quot Lincoln 


Gas, ete., Light Co. v. Watkins, su- 
pra]. 
66. Froehly v. T. M. Harton Co., 


PAOa deters aliyes OBS) ON Tra (COE 
“Casual” 11 C. J. p 28. 


67. Hrochivav. ie Mi Harton Co; 
DAM ln ekers alsin GbBe eA le (ROE 


“Intermittent” 33 C. J. p 270. 


68. See Workmen’s Compensation 
Acts § 79 et seq. 


[a] Similar phrase.—“‘Seasonal 
‘trade, business or occupation.’’’ Ho- 
gan v. Onondaga County Highway 
Dept: 2218 App. Div. 6386, 225 NYS oi; 
58 (Workmen’s Comp. L. § 2 subd 5, 
§ 8 subd 1 group 17, aS amended by 
ey lo 22 exes). 

[b] Whether employer’s business 
is continuous or seasonal “depends up- 


on its method of doing that business.” 
Hogan v. Onondaga County Highway 
woe 221 App. Div. 636, 225 NYS 


69. Froehly v. T. M. Harton Co., 
ZO UP aw Lod. Loo Am aus ele 


70. Lincoln Gas., ete., Light Co. v. 
ee ae 113 Nebr. 619, 624, 204 NW 

71. Toledo, etc., R. Co. v.. Chesa- 
peake, etc., .Coal, etc., "Col, sZiscmeneds 
629, 631. 

72. Toledo, etc., R. Co. v. Chesa- 


peake, etc., Coal, etc., Co., supra. 


[a] Demurrage tariff stated to be 
effective each year between two 
named dates which were to be consid- 
ered as defining the season of lake 
transportation held a “seasonal tar- 
iff’, “Doledo,. vetc., Ry /CO~ way Ghoesas 
peake, etc., Coal, etc., Co., 238 Fed. 629, 
631. Demurrage generally see Car- 
riers § 733 et seq; Shipping [36 Cyc 
347 et seq]. 


73. See Sea ante. 


74. Seat in public conveyance see 
Carriers § 1236; Street Railroads [36 
Cye 1449 note 57]. 


“Seating capacity” see Motor Vehi- 
cles §§ 69, 196. ? 


75. “Location” 38 C. J. p 132. 
76. “Site” [36 Cyc 462]. 
77. “Situation” [36 Cyc 462]. 
; he Century D. See cases infra §§ 
79. Knight Mechanical D. [quot 


Safety Oiler Co. v. Scovill Mfg. Co., 
110 Fed. 208, 204]. 


80. See District of Columbia §§ 2- 
6; Counties §§ 55-90; States [36 Cyc 
844 note 56]. 


81. See Murdoch v. Klamath Coun- 
ty Ct., 62 Or. 488, 489, 126 P 6. 
fa] “At the seat of government,” 


used in the Oregon Constitution to 
designate the location of the public in- 
stitutions of the state, refers primari- 
ly to the City of Salem, which is the 
seat of government, but nevertheless 
allowed the penitentiary, insane asy- 
lum, and other state institutions to be 
located near but outside the corporate 
limits of the capital city. Murdoch v. 
eer County Ct., 62 Or. 483, 126 


For later cases, developments and changes in the law see Annotations, same title and section number. 


cality in order to be carried on at all.8? 


[§ 4] d. Seat of Justice. The county seat;8* the 
place of holding the cireuit court;** the place where 
the chancery, cireuit and county courts are held 
- and where the county records are kept;**® the place 
where the court-house, jail, and county offices are 
located;*®° where courts sit and administer justice, 
and public officers keep their offices and perform 


the functions thereof.§7 


[§ 5] B. As Designation of Right or Privilege; 
Membership. Membership, as in a legislative or de- 
liberative body, or in a stock or produce exchange.*® 


In reference to a stock exchange, a personal priv- 
ilege of being and remaining a member of a voluntary 
association with the assent of the associates;®® the 


SEAT—SEAWORTHINESS 


change.®°? 


more.” 


rights and privileges of membership in the ex- 


82. Whallon v. Gridley, 
5038, 519, 16 NW 876. 


[a] “County seat’ compared.— 


, Whallon v. Gridley, 51 Mich. 503, 519, 


16 NW 876. 
“County seat’? see Counties § 55. 


“Seat of justice” analogous see in- 
fra § 4 note 83 [b]. 


S3>ocbouvier ly WD, eit) Ellis’ v. 
State, 92 Tenn. 85, 93, 20 SW 502 (both 
quot Babcock v. Hahn, 175 Mo. 136, 
139, 140, 75 SW 93)]. See State v. 
Smith, 46 Mo. 60, 62. But see Law v. 
Halls, 109 Ark. 395, 399, 159 SW 1130; 
Whallon v. Gridley, 51 Mich. 503, 511, 
16 NW 876. 


fa] “An addition to a county seat 
is not the established seat of justice 
within the purview of the statute,” 
(Wagner St. 395-6 §§ 6-8) governing 
the selection of a permanent seat of 
justice. State v. Smith, 46 Mo. 60, 65 
(changed by Const. [1875] art 9 § 2). 


[b] Analogous to “seat of govern- 
ment.”—“‘The term ‘seat of justice’ 
for a county is like the term ‘seat of 
government’ for the state.” Babcock 
v. Hahn, 175 Mo. 136, 141; 75 SW 98. 


[ce] “County seat” distinguished.— 
“However nearly ‘seat of justice’ and 
‘county seat’ are Synonymous, it is ap- 
parent that a seat of justice is not al- 
ways a county seat, although a coun- 
ty seat is perhaps always a seat of 
justice.” Law v. Falls, 109 Ark. 395, 
399, 159 SW 1130. 


[d] Under Michigan territorial 
acts, “the ‘seat of justice’—and the 
county seat—did not necessarily mean 
the same thing.” Whallon v. Gridley, 
51 Mich. 508, 511, 16 NW 876. 


“County seat” synonymous” see 
Counties § 55 text and notes 35, 36. 


“Seat of government” supra § 3. 


84. Whallon v. Gridley, 51 Mich. 
503, 511, 16 NW 876. ‘ 


S520 Bouvier ian. Dinifeitw Ellis, v. 
State, 92 Tenn. 85, 93, 20 SW 502 
(both quot Babcock v. Hahn, 175 Mo. 
136, 139, 140, 75 SW 93)]. 


ace Bouvier. UD) [cit Ellis v. 
State, 92 Tenn: 85, 93, 20 SW 500 
(both quot Babcock v. Hahn, 175 Mo. 
Ago, 239, 140, (5 Sw 93 Lomitting 
“jail” from the Bouvier quotation and 
substituting ‘officers’ for “offices” in 
the other])]. 


87. Law vy. Falls, 109 Ark. 395, 400, 
159 SW 1130. 


88. Century D. 
Seat in: 
[56 C. J.—80] 


51 Mich.| Congress see United States [39 Cyc 
Goals 


Stock, or other, exchange: 


As asset of bankrupt see Bank- 
ruptey § 202. 


As property: 
SSA ee see Exchanges §§ 35- 
39. 


Subject to: 
Executions § 58. 
Taxation [37 Cyc 788]. 


89. Lowenberg v. Greenebaum, 99 
Cal. 162, 165, 33 P 794, 37 AmSR 42, 21 
LRA 399 [quot San Francisco v. 
Anderson, 103 Cal. 69, 70, 36 P 1034, 42 
AmSR 98]. 


90. In re Grant, 132 App. Div. 739, 
148, 116 NYS 767, 1152. 


91. As subject to taxation see 
Taxation [37 Cyc 999, 1000, 1292]. 


92. Black L. D. (sub verbo “land’’). 
“Unseated land” [39 Cyc 840]. 
93. See statutory provisions. 


94. See McLeod vy. Lloyd, 43 Or. 
260, 273, 71 BP 799, 74 P 491; Harley v. 
EHKuwer, 102 Pa. 338, 340. 


[a] “Land becomes seated (1) ei- 
ther by residence or cultivation and 
use for the purpose of making profit 
from the same by the owner or per- 
sons under him.’ Barley v. Euwer, 
102 Pa. 338, 340. (2) “Residence with 
bona fide intention to hold it as owner, 
or for the owner, and performing la- 
bor on it, - in the character of 
owner, would undoubtedly give the 
land the character of seated.” Lacka- 
wana Iron, etc., Co. v. Fales, 55 Pa. 
90, 98. (38) “Residence without culti- 
vation, or cultivation without resi- 
dence, or both, constitute that species 
of property which may properly be 
denominated seated.” Kennedy v. 
Daily, 6 Watts (Pa.) 269, 272 [cit Mc- 
Leod v. Lloyd, 43 Or. 260, 273, 71 P 
799, 74 P 491]. 


[b] Held insufficient to render 
land “seated.”—(1) Building of a 
cabin on land as a shelter for miners, 
which is afterward abandoned and 
altogether disappears. Stoetzel v. 
Jackson, 105 Pa. 562, 567. (2) Oc= 
casional digging of coal by a tres- 
passer even under color of title. 
Stoetzel v. Jackson, supra. (3) “Tem- 
porary residence of a trespasser to 
take off the timber . » would not 
fix upon the tract the character of 
seated after he had left it.” Lacka- 
wana Iron, etc., Co. v. Fales, 55 Pa. 
NO, Qis% 


95. See Stoetzel v. Jackson, 105 Pa. 
562, 568 (act held insufficient “to seat” 


SEATED LAND.°®1 
“unseated land,”®? in Pennsylvania tax laws,°* as 
meaning land that is occupied, cultivated, improved, 
reclaimed, farmed, or used as a place of residence ;94 
or which has upon it such permanent improvements 
as indicate a personal responsibility for its taxes.®® 


SEA WATCH.?°® 

SEAWEHED.°? 

SEAWORTHINESS.?® 
relative term,°®® “seaworthiness;” generally speaking, 
means reasonable fitness for the voyage,! and no 


Some authorities, it is said, give a wider 
application than the word itself imports. 


Phrase: “Seaworthiness admitted.’’* 


[56 C.J.] 1265 


A term used, as opposed to 


Although said to be a 


land). 
96. See Sea ante. 


97. See Customs Duties § 51 note 
Si0o lade 


“Nori” 46 C. J. p 495. 
Sea grass ante. 


98. See also Unseaworthiness [39 
Cyc 840]. 


Seaworthiness: 


Generally see Marine Insurance §§ 
206~227; Seamen ante; Shipping 
[386 Cyc 70]. 

As affecting rights and liability of: 
Charterer or owner see Shipping 

[36 Cye 70-75]. 
Seamen § 115. 


Presumption of and burden of proof 
in action: 


For damage to, or loss of, insured 
vessel see Marine Insurance 8&§ 
532, 543. 


On contract for carriage by sea see 
Shipping [36 Cyc 270, 271]. 
Under charter party see Shipping 
[86 Cyc 74]. 
Warranty of in: 


Contract for carriage see Shipping 
[36 Cyc 243-249]. 


tar ine Insurance §§ 148, 206-230, 


99. American Merchant Mar. Ins. 
Co. v. Margaret M. Ford Corp., 269 
Fed. 768, 770; Hanrahan v. Pacific 
Transport Co., Ltd., 262 Fed. 951, 952 
[quot Henry Gillen’s Sons Lighter- 
age, Inc. v. Fernald, 294 Fed. 520, 522; 
Adams v. Bortz, 279 Wed. 521, 5625]; 
The Benjamin Noble, 244 Fed. 95, 97, 
156 CCA 523. 


[a] “A ship may have that quality 
in port and yet be wholly unfit for 
rough water.” Hanrahan v. Pacific 
Transport Co., Ltd., 262 Fed. 951. 


1. The Millie R. Bohannon, 64 Fed. 
883, 884. See In re Gravel Products 
Corp., 24 F. (2d) 702, 708. 


2. In re Gravel Products Corp., su- 
pra. 


[a] “Seaworthiness involves no 
more than reasonable fitness for the 
purposes of the voyage.” In re 
Gravel Products Corporation, 24 F. 
(2a) 702, 703. 


3. The Newport, 7 F. (2d) 452, 453. 
See McFadden v. Blue Star Line, 
[1905] 1K. B. 697 (“It means a little 
more than what one would eall in 
ordinary language seaworthiness’’). 


4 Cantiere Meccanico Brindisino 
yv. Janson, [1912] 3 K. B. 452. 
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SEAWORTHY. Like “seaworthiness’”® “sea- 
worthy” is a relative term,® but one which may be 


easily defined by general language,” as meaning rea- 
sonably fitted for. the business in which the partie- 
ular vessel is engaged; or reasonably fit to carry 
the cargo which it has undertaken to transport.°® 


Phrases: “Seaworthy and capable of performing 
her intended voyage,”!° “seaworthy, and properly 
manned, equipped, and supplied,”!! and “seaworthy 
ship” or “seaworthy vessel.”?? 


SEBASTOMANTIA.!3 
SEC. The abbreviation for “section.”+4 
SECESSION.15 


SECLUSION. A voluntary confinement or retreat 
from social life.t® 


SECOND.**7 [§ 1] A. As Noun. The sixtieth 
part of a minute of time or of angular measure; that 
is the second regular subdivision of the hour or the 
degree;1® but the word is promiscuously used to 
express a short interval of time and not always in 
its precise sense.*® 


SEAWORTHY—SECOND 


[§ 2] B. As Adjective. Next to the first in order 
of place, or time ;?° hence another,?* or subsequent.?? 
When added to the name of a person, it BSE 
es him from an older person of the same name.” 


Second class. Belonging to a class next below the — 
first, best, or highest; inferior, second-rate.?* 


Second degree burn. One where a portion of the 
skin is charred or killed;?° or such as will leave 
permanent scars.”& 


Second delivery. The legal delivery by the. de- 
positary of a deed placed in escrow.?? 


Second election. 
tion.28 


Another, or subsequent elec- 


Second feet. A term used by engineers?® to desig- 
nate the quantity of water flowing past a certain 
point in a given space of time.?® ‘This basis is said 
to be the only reliable method by which any certain 
number of inches of water, can always be deter- 
mined.?+ 


Second mortgage.*?, A mortgage without inter- 


5. “Seaworthiness” ante. 15. See Religious Societies §§ 163- “First-class” 26 C. J. p 592. 
6. The Thames, 61 Fed. 1014, 1022, | 172; States [36 Cyc 834-837]. 25. Murphy v. Ludowici Gas, etc., 
10 CCA 232 [quot The Southwark, 191 16. Jurgens v. Ittman, 41 La. Ann.| Co., 96 Kan. 321, 150 P 581, 582. See 


Wi Seudwet tl 24 St i488) lee ed. 65)'.’ see 
The Sagamore, 300 Fed. 701, 704; The 


367, 3738, 16 S 952. 


also Burns of the Third Degree 9 C. 
Js p 1101. 


A‘ddison E. Bullard, 287 Fed. 674, 677; 
The Jeanie, 236 Fed. 4638, 469, 149 
CCA 515; The Indrapura, 178 Fed. 
591, 594; Sanford, etc., Co. v. Colum- 
bia Dredging Co., 177 Fed. 878, 882, 
101 CCA. 92; Rowson_ v. Atlantic 
Transport Co., [1903] 1 K. B. 114, 116. 


[a] “The difficulty arises when it 
is sought to fit facts to definition or 
apply definition to facts.” Adams v. 
Bortz, 279 Fed. 521, 523. 


7, Adams v. Bortz, 279 Fed. 521, 
Bs 


8. Henry Gillen’s Sons Lighterage, 
Ince. v. Fernald, 294 Fed. 520, 521. 


9. The Ninfa, 156 Fed. 512, 521. 
See Philippine Refining Corp. v. tue Ses 
29 F. (2d) 134, 1385 (“the cargo in 
question’’) ; The F. & T. Lupton, 182 
Fed. 144, 146. 


10. The Benjamin Noble, 244 Fed. 
95, 98, 156 CCA 528. 


11. Rowson vy. Atlantic Transport 
Cosi 903 1 Ke Be 14, 115. 


12. See The Southwark, 191 U. S. 
1, 9, 24 SCt 1, 48 L. ed. 65; The Cale- 
‘donia, 157 U.S. 124, 134, 15 SCt 537, 
389 L. ed. 644; Federal Forwarding 
Co)y: Lanasa, 32 FF. ‘(2d)- 154, 156; 
Kaufer Co. v. Luckenbach SS, Co., 294 
Fed. 978, 980; Adams v. Bortz, 279 
Fed. 521, 524; Hamilton v. U. S., 268 
Fed. 15, 21; The Jeanie, 236 Fed. 463, 
469, 149 CCA 515; Schirm v. Dene 
Steam Shipping Co., 222 Fed. 587, 589; 
Paddock-Hawley Iron Co. v. Provi- 
dence-Washington Ins. Co., 118 Mo. 
A. 85, 93 SW 358, 362; Cary v. Home 
Dns Om cope Na Y029 05.0 VO. l oon aN Ee 


274; meg Motor Trucking Comin: 
Franklin F. Ins. Co., 116 Or. 102, 106, 
239 P 812; "Broadnax ive Cheraw, etc., 


155 Oe pall Pa. Dist. 251, 258. See also 
Marine Insurance §§ 214— 223, 559 text 
and note 3; Seamen § 115 et seq; 
Shipping [36 Cye 74, 246-248, 270]. 


13. See Insane Persons § 109. 


14. Bandow v. Wolven, 20 S. D. 
445, 107 NW 204. 


. “Section” post. 


“Reclusion” distinguished see 53 C. 
J. p 555 note 52 [a]. 


17. In duel see Dueling § 8. 
_ 18. Webster New Int. D. 

“Degree”? 18 C. J. p 470. 

SRL OUI 1G 0 1@xe din Dele 

“Minute” 40 C. J. p 1212. 


19. Lauff v. J. Kennard, etc., Car- 
ee Con) L3G, Mor rAy fas, see id SW: 


[a] Loose use.—Testimony that 
plaintiff, who was returning to a 
freight platform, spoke to ‘defendant’s 
driver and then entered a space be- 
tween two wagons to mount the plat- 
form, when a second later he was 
struck by defendant’s wagon, which 
was backed into the space, though it 
may seem improbable, is not contrary 
to the physical facts because of the 
use of the word ‘‘second.” Lauff v. J. 
Kennard & Sons Carpet Co., 186 Mo. 
A. 128, 1382, 171 SW 986. 


20. Webster New Int. D. 
“First? (26) Ca, J pool; 


21. Webster Int. D. [quot Garden 
City, etc., R. Co. v. Scott County, 82 
Kan. 795, 806, 109 P 684. 


“Another” 3 C. J. p 228. 


22.) |Ganden Oy, vee, Ete On Wn 
Port County, 82 Kan. 795, 806, 109 P 


“Subsequent” [37 Cyc 504]. 


23. Cobb v. Lucas, 15 Pick. (Mass.) 
7,9. See also Names § 8. 


“Junior” compared see Junior 35 C, 
J. p 126 note 59 [b]. 


24 Webster New Int. D. But see 
Com, vi) Bacon, TI SWass%, 392033 
KyL 935 (St. [1903] § 3956). 


[a] Second class printing.—‘“B 
way of explanation, it may be stated 
that the printing known as ‘first class’ 
is the cheapest grade of printing, and 
that designated as ‘second class’ is a 
much more expensive grade.’’ Com. 
oe eegeus 111 SW 387; 392,. 33 KyL 


[a] “First degree burns” com- 
pared.—Ragin v. Zimmerman, 206 Cal. 
723, 726, 276 P 107; Murphy v. Ludo- 
rae ae etc., Co., 96 Kan. 321, 150 P 


“First degree burn” see First 26 
C. J. p 591 text and note 30. 


26. Ragin v. Zimmerman, 206 Cal. 
723, 726, 276 P 107. 


27. Thornhill v. Olson, 31 N. D. 81, 
92, 153 NW 442, LRA1916A 493, ‘Ann 
Casi917B 427. See also Deeds §§ 99— 
104; Escrows § 25, 


28. Garden City, ete, R. Co. : 
meg County, 82 Kan. 795, 806, 109 


[a] As used in a statute [Gen. St. 
(1909) § 7027] authorizing the calling 
of a second election to vote bonds in 
aid of a railroad on a petition of a ma- 
jority of the legal voters, the phrase 
held to mean “‘‘another’ or ‘subse- 
quent’ election.” Garden .City,; etc., 
R._Co. v2, Seott County, 82) sane ose 
806, 109 P 684 (authority of a county 
to hold bond elections held not ex- 
hausted on the holding of first and 
second election). 


ioe eases see 19 C. J. p 1257; Blec- 
tions § 1 


29, Gardner v. Wright, 49 Or. 609, 
637, 91 P 286. 


30. Gardner v. Wright, supra. 
also Waters [40 Cyc 811 et seq]. 


[a] “The ratio recognized .. . is 
that one inch of water under a six- 
inch pressure equals one-fortieth of a 
‘second foot’—that is, 40 miners’ inch- 
es furnish a flow of water equal to 
one cubie foot (7% gallons) per sec- 
ond of time.’’ Gardner v. Wright, 49 
Or; 609,637, 91 Po286. 


“Miner’s inch’ see Inch 31 C. J. p- 
391 text and notes 9, 10. 


31. Gardner v. Wright, 49 Or.. 609, 
63%, SLIP 286; 


“Inch of water” see Inch 31 C. J. p 
391 text and note 8. 


32. See Chattel Mortgages §§ 391- 


See 


For later cases, developments and changes in the law see Annotations, same title and section number, 


’ 


* 


ey CS aS he ee. 


Se ES OR eS ee ee Len 


vening liens between it and the first.°8 


Second story operator. A term which in common 
parlance is understood to mean a burglar, thief, or 
poreh climber.*4 


Second water. In mining parlance, the term means 
water that is used by a lower proprietor after it has 
been used by an upper one for mining purposes.*® 


Other phrases: ‘“Second-cousins,”°* “second de- 
gree murder,”’’? “second degree manslaughter,”*§ 
“second- hand, 739 “second insurance,”’*° “second jeop- 
ary “second offense,’’*? “second sugar,”+® “sec- 
ond ene of court,’”*# arid “second trial.’’45 


SECONDARILY LIABLE.*° 


SECONDARY.‘7 Next below the first in import- 
ance; performing a similar but inferior function to 
what is primary; subordinate.*8 


Secondary coil. That independent winding of 
copper wire of an induction coil in which, when ecur- 
rent is passing through the primary coil, ‘there is 


SECOND—SECOND-HAND 


[56 C.J.] 1267 


generated or induced an alternating current of a dif- 
ferent voltage to be used in the various translating 
devices.*° 


Secondary generator. 
tion coils;°° which 
icepansPormenmos4 


Secondary invention.>? One which performs a 
function previously performed by some earlier in- 
vention, but in a substantially different way from any 
that preceded it.°? 


Secondary patent.°* ne patent for a secondary in- 
vention,®®> as distinguished from a “pioneer inven- 
fioneZ2s 

SECOND COUSINS.5? 

SECOND DEGREE.°$ 

SECOND-HAND. The term is a general one;*® 
and refers to articles that have been before sold and 
used, whether one or many times,®°® and means not 
new; old and impaired;®? rebuilt;°* or used and 
worn.®+ 


A name applied to induc- 
are now more often called 


393; Mortgages §§ 444-451, 496-499, “Primary” 49 C. J. p 1347. 58. Second degree: 
511. “Subordinate” [37 Cyc 359]. Arson § 1. 
33. Green’s App., 97 Pa. 342, 347. 49) General, Rlectric Co. Butler Burglary § 3 text and note 10. 


“First mortgage” see Mortgages § 
1 text and note 8 


34. Manol v. Moskin Credit Cloth- 
ing Co., (Wis.) 233-NW 579, 582. 


“Burglar” 9 C. J. p 1005. 
“Phief” [38 Cyc 283]. 


35. Gold Ridge Min. Co. v. Tall- 
madge, 44 Or. 34, 40, 74 P 325, 102 
AmSR 602. See also Waters [40 Cyc 
» 841]. 

36.. See Cousin 15 C. J. p 1186. 

37. See Homicide §§ 105-107. 

38. See Homicide § 148. 

39. See Second-hand post. 

40. Rodgers v. General Acc., etc., 
ime. Corp:,-42 Ont. Li. 419, 13 OntwN 


tip: See ‘also Fire Insurance §§593, 
94, 277, 462-465. 


41. See Criminal Law §§ 3859-490, 
760-773. 

42. See Criminal Law §§ 3150-3185. 

43. McNeill, etc., Co. v. Martin, 
160 La. 443, 446, 107 S 299. 


44. See Appeal and Error §§ 2195- 
2205; Dismissal and Nonsuit §§ 95-98. 
45. See New Trial 46 C. J. p 46. 
46. See Bills and Notes §§ 29; 111, 

116, 819-822, 850 


“Person See crt aan, liable” see Per- 
son 48 C. J. p 1043 note 5. 


47. See also Junior 35 C. J. p 126; 
Second ante. 

Secondary: 
Battery 7 C. J. p 1012 note 11 [a] (2). 
Boycott 9 C. J. p 317 text and note 54. 
Basements § 208. 
Evidence § 1219 et seq. 

Franchise see Corporations § 160, § 
2465 notes 10-12, §§ 2470-2473.. 
Meaning see Trade-Marks, Trade- 
Names, and Unfair Competition [38 

Cyc 769-173]. 

Publication see Libel and Slander §§ 
187-191 

Use of water see Waters [40 Cyc 565]. 

Vein see Mines and Minerals § 44 text 
anid notes 59-62. 


48. Webster New Int. D. 


Light, ete., Co., 205 Fed. 42, 


“Primary coil” see Primary 49 C. J. 
p 1347 text and note 51 


50. General Electric Co. v. Butler 
Light, etc., Co., 205 Fed. 42, 43. 


“Induction coil” see Induction 31 C. 
J. pp 888-960 text and note 52 


51. General Electric Co. v. Butler 
Light, ete., Co., 205 Fed. 42, 43. 


“Transformer” [38 Cyc 943]. 


52. “Invention” see Patents §§ 67— 
99, 104. 


53. Walker Patents 313 [quot Von 
Eberstein v. Chambliss, 166 Fed. 463, 
468 and cit Western Electric Co. v. 
Robertson, 142 Fed. 471, 476, 73 CCA 
587]. Sée Racine Confectioners’ 
Mach. Co. v. Metro Chocolate Co., 297 
Fed. 635, 642. 


[a] “Primary invention” distin- 
guished see Primary 49 C. J. p 1348 
note 56 [a]. 


54. “Patent” see Patents § 1. 


55. Racine Confectioners’ Mach. 
Co. Migr oene Chocolate Co., 297 Fed. 
635, 642. 


“Secondary invention” supra note 


56. Racine Confectioners’ Mach. 
ee v. Metro Chocolate Co., 297 Fed. 
635, R 


[a] “Secondary patents should re- 
ceive a construction narrower than 
that given to primary patents.’ Von 
Eberstein v. Chambliss, 166 Fed. 463, 
469. 


[b] “The distinction between pri- 
mary and secondary patents is now 
given less force than formerly by the 
courts, for every patent may be re- 
garded as primary within its field; 
and it follows, then, that every patent 
should have as broad an interpreta- 
tion as the courts may fairly give it 
and as full and fair a use of the doc- 
trine of equivalents as the courts may 
fairly allow it.” Kip-Armstrong Co. 
vy. King Philip Mills, 130 Fed. 28, 31. 


“Pioneer invention” see Patents §. 


355. 


57. See Cousin 15 C. J. p 1186 text 
and notes 19-21. 


Embezzlement § 48. 

Forgery § 50 text and note 30 [b]. 
Larceny §§ 224-255. 

Manslaughter see Homicide § 148. 
Murder see Homicide § 105. 

Principal in see Criminal Law §§ 112— 


Rape § 8. 
Robbery §§ 61-63. 


59. Texas, etc., R. Co. v. Wilson 
Hack Line, 46 Tex. Civ. A. 38, 101 SW 
1042, 1043. 


60. Texas, ete., R. Co. v. Wilson 
Hack Line, supra. 


[a] “‘To buy goods secondhand’ 
that is, to buy from another than the 
maker or original vendor thereof.” 
Fischer v. Robert Bell Engine, ete., 
Co., 18 Sask. L. 330, [1924] 3 DomLR 
545, 552, [1924] 2 West Wkly 725 (hold- 
ing this “places too restricted a mean- 
ing on the word ‘second hand’’’). 


61. Fischer v. Robert Bell Engine, 
etc., Co., 18 Sask. L. 330, [1924] 3 Dom 
LR "545, 552, [1924] 2 West Wkly 725. 


[a] “New” distinguished.—Fischer 
v. Robert Bell Engine, etc., Co., 18 
Sask. L. 330, [1924] 3 DomLR 545, 
552, [1924] 2 WestWkly 725. See 
Maxwell v. Bastrop Mfg. Co., 77 Tex. 
233, 237, 14 SW 35 (“new” used in op- 
position to “old” or ‘‘second-hand’’). 


“New’’ 46 C. J. p 13. 


62. See Chicago v. Reinschreiber, 
120 Tle ALLA, O119 e¢Colditor used); 
Fischer v. Robert Bell Engine, etc., 
Co., 18 Sask. L. 330, [1924] 3 DomLR 
545, 552, [1924] 2 WestWkly 725. 


“Impair” 31.C. J..p 252. 
“Old” 46 C. J. p 1088. 


63. See Fischer v. Robert Bell En- 
gine, etc., Co., 18 Sask. L. 330, [1924] 3 
DomLR 545, 552, [1924] 2 WestWkly 
725 (with reference to implements or 
machinery). See also Rebuild 52 C., 
J. p 1190 note 58. 


64 Fischer v. Robert Bell Engine, 
ete., Co., 18 Sask. L. 330, [1924] 3 Dom 
LR 545, 551, [1924] 2 WestWkly 725. 
See Chicago v. Reinschreiber, 121 Ill. 
A, 114, 119 (“more or less the worse 
for wear and use’’) 
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Second-hand goods. A term said to be broad 
enough to include “second-hand furniture;’®> but 
by which is ordinarily meant not only things that are 
old or have been used, but such as are more or less 
the worse for wear and use.°® 


Second-hand machinery. Such machinery as has 
been previously used by another person.®? 

Second-hand man. A 
goods.°§ 


Second-hand store.°® A term which, if not quali- 
fied or limited, would include any store in which 
any kind of second-hand goods are dealt in.*° 


dealer in second-hand 


Other phrases: “Second-hand and junk stores,”*? 
“second-hand furniture,”’? “second-hand furniture, 
carpets, and stoves,’*? “second-hand goods, wares, 
or merchandise,”’* “second-hand store or junk 


shop,’*® and “second-hand tools.” 
SECOND JEOPARDY.’? 
SECOND MORTGAGE.’® 


SECOND-HAND—SECRET 


SECOND OFFENSE.’® 

SECOND STORY OPERATOR.®?° 
SECOND TERM OF COURT.$? 
SECOND TRIAL.®? 


SECRECY.’? Secret, secretive, or clandestine 
manner, method or conduct.s* As used to deseribe 
the circumstances of the execution of a conveyance 
to one in a position of trust or confidence, the term 
is usually applied to active efforts by the beneficiary 
to exclude persons whose presence would have been 
natural, not to a mere absence of such proclamation 
as is not usual with those freely making convey- 
ances.®® 


SECRET. [§ 1] A. As Noun.87 A _ private 
matter, and nothing more;** a thing kept from gen- 
eral knowledge;*® something known only to one or a 
few and kept from others;?® something studiously 
concealed;®+ something studiously hidden or con- 
cealed;°?, what is not revealed, or not to be re- 


65. State v. Segel, 
508, 62 NW 1134. 


“Purniture”’ 27 C. J. p 932. 
“Goods” 28 C. J. pp 720-728. 


66. Chicago v. Reinschreiber, 
Til, A. 114, 119. 


[a] New and second-hand bottles. 
—(1) “Bottles do not generally wear 
out and are capable of use unless 
broken, in precisely the same manner 
as new bottles.’’ Chicago v. Rein- 
schreiben, U2) TI AL 114," Ise (2) 
“Bottles which are as sound and un- 
worn as the day they were made do 
not come under the meaning usually 
attached to ‘second-hand’ goods.” 
aie vy. Reinschreiber, 121 Ill. A. 
LEAL LS 


67. Maxwell v. Bastrop Mfg. Co., 
MiLex: 238, 230 ,lL4 SW Looe 


[a] “New machinery” contrasted. 
—Maxwell v. Bastrop Mfg. Co., 77 
Nexes23'3, 23, 14 SW: Sd. 


“Machinery” 38 C. J. p 330. 


“New machinery” see New 46 C. J. 
p 15 note 66. 


68. Schroeder v. Reinhardt, 
Mo. A. 582, 583, 100 SW 538. ~ 


[a] “Dealer in second-hand goods,” 
is “any person who keeps a Store, of- 
fice, or place of business, for the 
purchase or sale of second-hand cloth- 
ing, or garments of any kind, or sec- 
ond-hand goods, wares or merchan- 
dise.”’- Hastman y. Chicago, 79 III. 
178, 179 (construing city ordinance re- 
quiring license for such dealers). See 
also Licenses § 79 text and notes 94- 
96. 


60 Minn. 507, 


121 


123 


{b] Book sellers doing an _ inci- 
dental business in old, rare, and sec- 
ond-hand books held not “dealers in 
second-hand goods.” Hastman vy. Chi- 
cago, 09 LIL) 178, 180: eit) Chicago v. 
Reinschreiber, 121 Ill. A. 114, 119]. 
But see In re Holmes, 187 Cal. 640, 
645, 203 P 398. 


Regulation or prohibition of traffic 
in second-hand clothing see Health § 
65 text and notes 63-65. 


“Second-hand goods” supra text and 
note 65. 

69. As subject to: 
Licenses § 79. 


Police power see Constitutional Law 
§ 432 text and note 7. 


70. Duluth v. Bloom, 55 Minn. 97, 
100, 56 NW_580, 21 LRA 689 [quot 
Chicago v. Reinschreiber, 121 Ill. A. 
114, 119]. 


[a] Place where new and second- 
hand bottles are sold in about equal 
quantities held not ‘second-hand 
store.’’ Chicago v. Reinschreiber, 121 
Till. A. 114, 119, 120. 


[b] Distinguished from “junk 
shop.”—‘“‘Every junk shop is a sec- 
ondhand store, but not every second- 
hand store is a junk shop.” Duluth 
v. Bloom, 55 Minn. 97, 100, 56 NW 580, 
21 LRA 689 [quot Chicago v. Rein- 
schreiber, 121 Il]. A. 114, 118]. “Junk 
shop” see Junk 35 C. J. p 127 text and 
notes 89-93. 


71. Chicago v. Reinschreiber, 
NOU Rete es tole A Be 


“Junk store” see Junk 35 C. J. p 
127 text anid notes 94, 95. 


72. State v. Segel, 60 Minn. 507, 
509, 62 NW 1134. 


“Furniture” 27 C. J. p 932. 


73. State v. Segel, 60 Minn. 557, 
509, 62 NW 1134. 


74, Eastman v. Chicago, 79 Ill. 178, 
L798 


[a] “Old books” not included.— 
HMastman v. Chicago, 79 Ill. 178, 179. 
But see In re Holmes, 187 Cal. 640, 
645, 203 P 398. 


121 


“Goods, wares, and merchandise” 
see Goods § 12. 
75. Chicago v. Reinschreiber, 121 


Tl), A. 124, 120; Duluth v. Bloom, 155 


Minn. 97, 100, 56 NW 580, 21 LRA 
689. 
76. State v. Segel, 60 Minn. 507, 


509, 62 NW 1134. 


[a] Held not included in term sec- 
ond-hand ‘‘furniture.” State v. Segel, 
60 Minn. 507, 509, 62 NW 11384. 


77. See Criminal Law §§ 359-490, 
760-773. 
78. See-Second ante. 


79. See Criminal Law §&§ 3150- 
3185; Intoxicating Liquors § 558; and 
other specific titles. 


80. See Second ante. 
81. As determining time for: 


Dismissing action see Dismissal and 
Nonsuit §§ 95-98. 


Perfecting appeal see Appeal and Er- 


ror §§ 2195-2205. 
82. See New Trial 46 C. J. p 46. 
83. See also Secret post. 


Secrecy as: 
Badge of fraud see Frau'dulent Con- 
veyances § 148. 

Determining whether fraud is shown 
see Fraudulent Conveyances § 793. 
Mlement of offense of kidnapping see 

Kidnapping § 10. 
Evidence of fraud see Fraudulent 
Conveyances § 393. 
Secrecy of ballot sce Blections § 
330s 


84 Century D. 

85. Vance v. Davis, 118 Wis. 548, 
553, 95 NW 939. 

86. See also Secrecy ante; Secrete 
post. 

87. Trade secrets: 
Defined see Injunctions § 210. 
Agreement against divulging See 


Contracts § 428. 
Duty of employee concerning see 
Master and Servant §§ 164-166. 


Injunction against improper use of 
see Injunctions §§ 211-217. 


88. Kaumagraph Co. vy. Stampa- 
Fee Co., 235 N. Yor, 7%, eles 
85. 


89. Webster D. [quot Ferrell vy. 
State, 68 Tex. Cr. 487, 490, 152 SW 
901, 903 (also quot Century D.); 


Ritchie v. Richards, 14 Utah 345, 373, 
47, P 670]. 


' 
v. Stampa- 


90. Kaumagraph Co, 
graph Co., 235 N. Yeo Liaisons 
485. 

[a] How acquired.—‘“It may be 


acquired by lawiul means as by dis» 
covery, or even by unfair means 
without tracing title to the origina- 
tor, and when so acquired it does 
not necessarily cease to be a secret 
which may be protected from unlaw- 
ful competition.” Kaumagraph Co. 
v. Stampagraph Co., 235. N. Y¥. 1, %, 
188 NE 485. 


91. Webster D. [quot Ferrell v. 
State, €8 Tex. Cr. 487, 490, 152 SW 
901, 903; Ritchie v. Richards, 14 
Utah 345, 373, 47 P 670]. 


92. Century D. [quot Ferrell v. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


ab enya 
i 


. of Education, 18 Cal. 


vealed.° 


[§ 2] B. As Adjective.°* Concealed;®® hidden;°® 
sometimes synonymous with 


set or kept apart;°7 
“oath-bound.”® 


Secret and fraternal society.°® 


corporation, society, or 


of death.? 


State, 68 Tex. Cr. 487, on 152 SW 
901, 903]. 


93. Webster D. eee Ferrell v. 
State, supra; Ritchie v. Richards, 14 
Utah 345, 373, 47 P-670]. 


fa] Similar definition.—‘“‘What is 
not or should not be revealed.” Cen- 
tury D. [quot Ferrell v. State, 68 
Tex. Cr. 487, 490, 152 SW 901, 903]. 
94. Secret: 
Assault see Homicide § 158 note 
Sreaieeel 


Commission or profit as breach of 
good faith see Agency §§ 356-367; 
Brokers §§ 39, 40, 69, 76. 

Knowledge or use as affecting patent 
anticipation see Patents § 42. 


Partner see Partnership §§ 24-27. 
Partnership § 12. 


Patent as affecting anticipation see 

Patents § 47. 

Preparation: 

As subject of unfair competition 
see Trade-Marks, Trade-Names, 
and Unfair Competition [38 Cye 
835-837]. 


Name of as trade-mark see Trade- 
Marks, Trade-Names, and Unfair 
Competition [38 Cyc 740]. 

Process: 

As trade secret see Injunctions §§ 
210, 7. 

Contract restricting 
Contracts § 426. 


Different from patent see Injunc- 
tions § 210 note 65 [a]. See al- 
so Patents §§ 11-16 
Duty of employee eterna see 
Master and Servant § 165. 
Profits of promoters see Corporations 
§§ 335-343. 
Sale of property for taxes see Taxa- 
tion [387 Cye 1324-1332]. 
Trust see Fraudulent Conveyances 
§§ 355-362, 729; Trusts [39 Cyc 
33 text and note 39]. 


95. Webster D. [quot Ferrell v. 
State, 68 Tex. Cr. 487, 490, 152 SW 
901, 903 (also quot Century Tey ye 
Ritchie v. Richards, 14 Utah 345, 373, 
ATEP. 60]: 


*Concealed” see Conceal 12 C. J. 
p 375 text and notes 65-67. 


96. Webster D. [quot Ferrell v. 
State, 68 Tex. Cr. 487, 490, 152 SW 
901, 9038 (also quot Century 116 Sg 
Ritchie v. Richards, 14 Utah 345, 373, 
47 P 670]. 


sale of see 


97. Century D. [quot Ferrell v. 
State, 68 Tex. Cr. 487, 490, 152 SW 
901, 903]. 

98. Bradford v. San Francisco Bd. 


I News Allg Alzat 
P 929, 932. 


[a] Wsed with reference to fra- 
ternities, ‘‘the compound word ‘oath- 
bound’ is synonymous with the word 
‘secret.’’’ Bradford v. San Francisco 


A term which, as 
used in a statute,! has been defined as including any 
voluntary association or- 
ganized and carried on for the sole benefit of its 
members and their beneficiaries, and not for profit, 
having a lodge system with a ritualistic form of 
work and a representative form of government, and 
making provision for the payment of benefits in case 


SECRET—SECRETARY 


Secret Commissions Act. 


statute,* 
like practices.* 


nities,”® 


“secret, 
sales.’’® 


or writer ;11 


Bdiviot Education, 18 Cal. 
121 -P” 929; 932: 


99. Secret society: 


In general see Beneficial] Associations 
7 C. J. p 1048. See also Freema- 
sons 27 C. J. pp ‘897-901; Lodge 
VO rade Dae loos 

As insurance association see gener- 
ally Beneficial Associations 7 C. J. 
p 1048; Mutual Benefit Insurance 
450 Ce Jp) We 


Authority of school board to regu- 
late membership in see Schools 
and School Districts § 1097. 


Privileged communication regarding 
membership in or proceedings of 
see Libel and Slander §§ 259, 274. 


Records of see Evidence § 1101. 


Right of college student to continue 
membership in, or join see Colleges 
and Universities § 30 text and 
notes 30, 33, 34, § 31 text and notes 
54, 


Use of school building by see Schools 
and School Districts § 487. 


1. Conn. Pub. Acts (1895) p 595 
c 255-8 I. 


25) Conn, Pub. Acts: Miso 5ilmpio9 sy. c 
255 § 1 [quot Miles v. Odd Fellows 
Mutts Aud Assn: 76 "Conn. o3!2;° bdr AL 
607]. 


3. St. 8 & 9 Edw. VII c 33. 


4 Rex v. Rabinovitch, 25 Man. 
341, 342, 24 CanCrCas 350 (where § 
3 subs (b), (c), (da), applying to pay- 
ments is quoted in full) [aff 21 Dom 
LR 600, 23 CanCrCas 496, 30 West 
LR 609]; Re Conductor A. B., 18 
CanRCas 54, 56, 57 (where § 3 subs 
(a) of the Act, applicable to accept- 
ance of such “gift, consideration, in- 
ducement, or reward,’ is quoted in 
full). See Rex v. McNabb, (Alta.) 
49 DomLR 495, 496, [1919] 3 West 
Wkly 1031. 


[a] Applicability of statute.—(1) 
Where by collusion between seller 
and buyer’s employee, (whose duty 
it was to fix prices at which buyer 
would purchase) such prices were 
systematically doubled or _ trebled 
over ordinary rates, and these prices 
were restated in seller’s account 
copied from buyer’s order form, and 
employee so dishonestly crediting 
fictitious prices was receiving cash 
presents from seller as share or bribe 
for continuance of the fraud, charges 
under the Secret Commissions Act 
held sustainable against seller, not 
only in respect of corrupt gifts, but 
for issuing statement of account 
false and erroneous in material par- 
ticular intended to mislead, and al- 
so in ~respect of fraudulent order 
form. Rex v. Rabinovitch, 25 Man. 
341, 342, 24 CanCrCas 350 [aff 21 
DomLR 600, 23 CanCrCas 496, 30 
WestLR 609]. (2) The board of 
railway commissioners should not 
take action under Railway Act § 431, 
against a railway employee for tak- 


Other phrases: 


SECRETARY.?° 


UNS, IG) ATG 


[56 C.J.] 1269 


A Canadian criminal 


being an act to prevent the payment or 
acceptance of illicit or secret commissions and other 


“Secret ballot,”> “secret frater- 


“secret fraternities, sororities or elubs,”? 
oath-bound  fraternities,”® 


and “secret 


An official scribe, amanuensis, 


a person employed to write letters, 
despatches,1” orders,t* public or private papers,!4 
records, and the like;+® one of the corporate offi- 


ing a bribe to supply empty cars 
contrary to §§ 317, 427 thereof, un- 
less the railway company has failed 
to discipline. “A very much better 
result can be obtained by 
the adoption of criminal proceedings 
under the provisions s08 the [Secret 
Commissions] Act . 8 & 9 Edw. 
VIDRS 33S Porto "Re Conductor 
A. B., 18 CanRCas 54, 56. 


“Tilicit” 31 C. J. p 244. 


“Secret commission” see Agency § 
357 text and notes 70-72. 


5. Ritchie v. Richards, 
S45e Side 40) P60! 
tions § 339. 


6. Bradford v. San Francisco- Bd. 
Cao Sea ne 18) Cal. A. 19; e230 


“Fraternity” 26 C. J. p 1049. 


7. Bradford v. San Francisco Bd. 
ofa Education; 13 (Cali An aoe oe 
929, 932. 


“Club” see Clubs § 1. 


“Sorority” included in “fraternity” 
SOLA foe 26° CS Tp) 1049 anote 
a]. y 


8. Bradford v. San Francisco Bad. 
Corea Men teCrn USi vCal RACH eld eee: 


[a] “Secret fraternities” held not 
broader term.—Bradford v. San 
Francisco Bd. of Education, 18 Cal. 
ALG 22s. dene 9295 Os 28 


9. Brink v. Dann, 33 S. D. 81, 106, 
144 NW 734. 


10. Secretary: 


As head of federal executive depart- 
ment see United States [39 Cyc 
703-705]. 

Of corporation: 


As ministerial officer see Corpora- 
tions § 1815. 


Authority and functions of see Cor- 
porations § 1861. 


Power to yepresent corporation see 
Corporations §§ 2209, 2219, 2274, 
2314, 2322. 

Of embassy see Ambassadors and 

Consuls § 25 text and note 84. 


11. Webster D. [quot Griffin v. 
Corydon, 44 SW 629, 19 KyL 1872; 
State v.) Currie73° N. D. 310, 315,955 
NW 858]. 


12. Webster D. [quot State v. Cur- 
rie, supra]. 


13. Webster D. [quot Griffin v. 
Corydon, 44 SW 629, 19 KyL 1872; 
State v. Currie, 3 N. D. 310, 315, 55 
NW 858]. 


14. Webster D. [quot State v. Cur- 
rie, supra]. 


15. -Webster D. [quot Griffin v. 
Corydon, 44 SW 629, 19 KyL 1872; 
State v. Currie, 3 N. D. 310, 315, 55 
NW 858]. 


14 Utah 
See also Elec- 
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cers,!® or general managing agents of a corpora- 
In some eases “clerk” is synonymous;'* but 
“salesman” has been held not equivalent.+® 
nection with government, an officer of state whose 
business is to superintend and manage the affairs 


tion.17 


SECRETARY—SECRETE 


In con- 


of a particular department, and who is usually a 


member of the cabinet or advisory council of the 


chief executive.?° 


Phrases: “Secretary and treasurer,”*! “secretary 
secretary of the commission- 
ers,”?* and “secretary to the chief of police.”?# 


SECRETARY OF AGRICULTURE.?® 
SECRETARY OF COMMERCE.?® 


of internal affairs,”?? “ 


SECRETARY OF LABOR.?? 


16. 2 Cook Corp. (5th ed) § 717 
[quot Taylor v. Sutherlin-Meade To- 


bacco: Co. 107, Va. 78%, 17925 60 SH 
132]. 
[a] “But he has practically no au- 


thority.,—2 Cook Corp. (5th ed) § 
717 [quot Taylor v. Sutherlin-Meacée 
Tobacco Co., 107 Va. 787, 792, 60 SE 
132). 


[b] Office is ministerial.—‘‘The 
office of secretary (of corporation) is 
a ministerial office, may be filled by 
one not a director, and its occupant, 
unless a director, has nothing to say 
about the management of the com- 
pany.” Stott v. Stott Realty Co., 246 
Mich. 267, 224 NW 623, 63 ALR 774, 
See also Corporations §§ 1815, 1861. 


17. Hastings v. Brooklyn L. Ins. 
Go:, 138 N. Y. 473, 479, 34 NH 289 
[quot Hanover Nat. Bank v. American 
Dock, etc., Co., 75 Hun 55, 60, 26 NYS 
1055). See Salaun v. Consolidated 
Realty, etc., Co., 143 La. 593, 595, 78 
S 974. But see Taylor v. Sutherlin- 
Meade Tobacco Co., 107 Va. 787, 792, 
60 SE 132. 


[a] “Manager” distinguished.— 
“While the secretary of a corpora- 
tion sometimes exercises the func- 
tions of manager, and conversely, the 
manager may fulfill the duties of sec- 
retary; still as ordinarily understood 
the manager is not clerk or secre- 
tary, and the clerk or secretary is 
not manager.” Salaun v. Consolidat- 
ed Realty, etc., Co., 143 La. 593, 595, 
78 S 974 (construing Civ. Code art 
3252, according privilege to debts due 
for salaries of secretaries, clerks and 
other agents of that kind). 


[b] “A secretary is a mere serv- 
ant, his position is that he is to 
do what he is told, and no person can 
assume that he has any authority 
to represent anything at all.” 2 Cook 
Corp. (5th ed) § 717 note [quot Tay- 
lor v. Sutherlin-Meade ‘Tobacco Co., 
107 Va. 787, 792, 60 SEH 132]. 


Power to represent corporation in 
particular matters see Corporations 
§§ 2209, 2219, 2274, 2282, 2314, 2322. 


18. Webster D. 
Corydon, 44 SW 629, 19 KyL 1872; 
State v. Currie, 3 N:. D. 310,-.316,55 
NW 858]. See Salaun y. Consolidat- 
ed Realty, ete., Co., 143 La. 593, 595, 
718 S 974. 


[a] “he terms ‘clerk’ and ‘sec- 
retary’ as applied to subordinate 
ministerial functionaries, are by pop- 
ular usage, Synonymous terms, and 
are frequently used _ interchange- 
ably.” State’ v. Currie, 3 N..D, 310, 
315, 55 NW 858. See- Griffin v. Cory- 
don, 44 SW 629, 19 KyL 1872. 


“Clerk” 11 C. J. pp 840-844. 


[quot Griffin v. 


SECRETARY OF STATE.?® 
SECRETARY OF THE INTERIOR.2® 
SECRETARY OF THE NAVY.*° 
SECRETARY OF THE TREASURY.*! 
SECRETARY OF WAR.*? 


SECRET ASSAULT.?* 


SECRET COMMISSION.*¢ 
SECRET COMMISSIONS ACT.*® 


SECRETE. To conceal;?® to deposit in a place 


of hiding;?* to hide*® in some place of secrecy;?? 
to make or keep secret;*? to put a thing where an- 
other will probably not be able to find it;*+ to re- 


19. Feibleman v. Mississippi Cane 
reps Coy 10 War As) 605 120 S" 482) 


[a] “Traveling salesman” neither 
“secretary” nor “clerk.’—Feibleman 
v. Mississippi Cane Syrup Co., 10 La. 
A. 60, 120 S 482, 483. 


“Salesman” 55 C. J. p 1343. 


20. Webster New Int. D. See al- 
so Department 18 C. J. p 490 note 
38; United States [39 Cyc 703-705]. 


21. Taylor v. Sutherlin-Meade To- 
bacco Co., 107 Va. 787, 789, 795, 60 
SE 132. 


[a] ‘“Court can not take judicial 
notice of the fact that the secretary 
and treasurer of a private corpora- 
tion ‘virtute officii’ is agent of the 
corporation.” Taylor v. Sutherlin- 
Meade Tobacco Co., 107 Va. 787, 789, 
60 SE 132. 


22. Goodyear v. Brown, 155 Pa. 
514, 519, 26 A 665, 35 AmSR 9038, 20 
LRA 888. 


23. State v. Currie, 
316, 55 NW 858. 


24. Hayes v. Atlantic City, (N. J. 
Sup.) 151 A 210. 


25. See Agriculture § 2 text and 
notes 13-17; United States. 


“Agriculture” see Agriculture § 1. 
26. See United States. 
“Commerce”? see Commerce §§ 1-4. 


3 N. D. 310, 


27. See United States. 

“Gabor” 35 C. J. pp 922-926. 

28. See States; United States. 

29. See United States [39 Cyc 703]. 

30. See Army and Navy § 49 text 
and notes 32, 33; United States [39 
Cyew 70st. 

“Navy” see Army and Navy § 1 


text and notes 4, 5. 
31. See United States [39 Cyc 703]. 
“Treasury” [38 Cyc 960]. 


32. See Army and Navy § 49 text 
and notes 28-31; United States [39 
Cyc 708]. 


“War see War [40 Cyc 308, 304]. 


33. See Homicide § 158 note 57 [a]. 

34. See Agency § 357 text and 
pores 70-72. See also Brokers §§ 40, 

35. See Secret § 1. 

36. Webster D. [quot Pearre v. 


Hawkins, 62 Tex. 484, 435; ~ Ferrell 
v. State, 68 Tex. Cr. 487, 490, 152 
SW 901, 903 (also quot Century D.)]; 
Dale County v. Gunter, 46 Ala. 118, 
142 [quot Darneal v. State, 14 Okl. Cr, 
540, 546, 174 P 290, 1 ALR 688]. 


[a] Synonym of ‘‘conceal.’’—Dale 
County _v. Gunter, 46 Ala. 118, 142 
[quot Darneal vy. State, 14 Okl. Cr. 
540, 546, 174 P 290, 1 ALR 6388]. 


“Conceal” 12 C. J. p 373. 


37. Webster D. [quot Ferrell v. 
State, 68 Tex. Cr. 487, 490, 152 SW 
901, 903]. 


38. Webster D. [quot Pearre v. 
Hawkins, 62 Tex. 434, 435; Ferrell 
v. State, supra (also quot Century 
D.)]. See Carpenter v. Pridgen, 40 
Tex. 32, 34; Culbertson v. Cabeen, 29 
Tex. 247, 253; Hopkins v. Nichols, 22 
Tex. 206, 210 (all three cases con- 
struing word as used in attachment 
statute). 


4 

[a] In attachment law, ‘to se- 
crete property is to hide it.” Culbert- 
son v. Cabeen, 29 Tex. 247, 253 [quot 
Carpenter v. Pridgen, 40 Tex. 32, 34 
(both quot Pearre v. Hawkins, 62 
Tex. 434, 435)]; Hopkins v. Nichols, 
22 Tex, 206, 210. 


“Hide” 29 C. J. p 349. 


39. Dale County v. Gunter, 46 Ala. 
118, 142 [quot Darneal v. State, 14 
Okl. Cr. 540, 547, 174 P 290, 2 AiR 
638]. 

40. Century D. 
State, 68 Tex. Cr. 487, 490, 152 Sw 
901, 903]. 


[a] “Secret” equivalent.—‘‘The use 
of the word ‘secret’ in this count of 
the indictment wherein it charges 
‘which said money he .. . did un- 
lawfully and fraudulently secret 
. . . in our opinion is equivalent 
and means substantially the same 
thing as if the statutory word ‘se- 
crete’ had been used.” Ferrell v. 
et Tex. Cr. 487, 490, 152) SW: 


“Secret” ante. 


41. Padley v. State, 29 Del. 585, 
587, 102 A 60; Pearre v. Hawkins, 62 
Tex. 434, 435; Carpenter v. Pridgen, 
40 Tex, 32, 34; Culbertson v. Cabeen, 
29 Tex. 247, 253; Hopkins v. Nichols, 
22 Tex. 206, 210. 


[a] Under attachment or execu- 
tion statutes, (1) “to secrete proper- 
ty 3... .) 4s) to ,put, itjwheregsne 
officer of the law will probably not 
be able to find it.” Culbertson y. Ca- 
been, 29 Tex. 247, 253 [quot Carpen- 
ter v. Pridgen, 40 Tex. 32, 34 (both 
quot Pearre v. Hawkins, 62 Tex. 434, 
435)]; Hopkins v. Nichols, 22 Tex. 
206, 210. (2) “The removal of the 
goods by [accused] . . . from that 
place [where sheriff had left them] 


to some other place where the sheriff 


probably would not be able to find 
them was a secreting of the goods 
within the intent and meaning of the 
statute” (Rev. Code 1915 § 4756). 


For later cases, developments and changes in the law see Annotations, same title and section number, 


[quot Ferrell v. . 


i 


ae 


e 
* 


move from the observation or knowledge of others.*? 
However, the word has been compared with and 
distinguished from “conceal,” “disguise,” “dissem- 
ble,” and “hide.”’*® 


SECRET PARTNER.‘‘ 
SECRET PARTNERSHIP.¢5 
SECRET SOCIETY.#¢ 
SECRET TRUST.?? 


SECT.*8 A body of Christians*® eut off or sep- 
arated from the rest, who live apart, and by them- 
selves, having a form of church government, disci- 
pline and worship different from others, and espe- 
cially from those from whom they separated, and 
who thus form a distinet section or society, acquire 
a name or denomination;°°® a body of persons distin- 
guished by peculiarities of faith and practice from 
other bodies adhering to the same general system ;° 


a church, society or other voluntary organization’ 


dedicated to the promotion of the peculiar views of 
its adherents;*?. a communion;®* denomination ;°4 
or persuasion;*> a religious body;°° specifically, the 
adherents collectively of a particular creed or con- 
fession.>? 


SECRETE—SECTA EST PUGNA CIVILIS, ETC. 
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Sect or denomination. A phrase said to mean a 
church, or body of persons in some way united for 
purposes of worship, who profess a common religious 
faith, and are distinguished from those composing 
other such bodies by a name of their own.*® 


SECTA. In old English law, attendance at court; 
plaintiff’s suit or following.®® In its secondary 
meaning, the word signifies suit in the courts; law- 
Stu. 2 : 5 


SECTA AD CURIAM. A writ that lay against 
him who refused to perform his suit either to the 
county court or the court baron.®! 


SECTA AD MOLENDINUM. A writ which lay 
for the owner of a mill against the inhabitants of 
a place where such mill is situated, for not doing suit 
to plaintiff’s mill; that is, for not having their corn 
ground at it.%? 


SECTA EST PUGNA CIVILIS, SICUT AC- 
TORES ARMANTUR ACTIONIBUS, ET QUASI 
ACCINGUNTUR GLADIIS, ITA REI (E CONTRA) 
MUNIUNTUR EXCEPTIONIBUS, ET DEFEND- 
UNTUR QUASI CLYPEIS.® 


Padley v. State, 29 Del. 585, 587, 102 
A 60. 


{[b] Under a statute making the 
“secreting” of public records an of- 
fense, the mere inaction on defend- 
ant’s part, when it is his duty as 
secretary of the senate to transmit 
the bill secreted to the other branch 
of the assembly, where he purposely 
withholds it, whether by putting it in 
his desk or otherwise withholding, 
and purposely refrains from trans- 
mitting it as required, constitutes a 
secretion of the bill. State v. Bloor, 
20 Mont. 574, 580, 52 P 611. 


42. Century D. [quot Ferrell v. 
State, 68 Tex. Cr. 487, 490, 152 SW 
901]; Webster D. [quot Pearre v. 
Hawkins, 62 Tex. 434, 435]. 


43. Dale County v. Gunter, 46 Ala. 
118, 142 [quot Darneal v. State, 14 
Okl. Cr. 540, 546, 174 P 290, 1 ALR 
638]. 

“A man may conceal facts, disguise 
his sentiments, dissemble his feelings 
or secrete stolen goods.” Dale Coun- 
ty v. Gunter, 46 Ala. 118, 142 [quot 
Darneal v. State, 14 Okl. Cr. 540, 547, 
174 P 290, 1 ALR 638]. 


44. See Partnership §§ 24-27. 
45. See Partnership § 12. 
46. See Secret § 2. 
See Fraudulent Conveyances §§ 


47. 
355-362, 729; Trusts [39 Cyc 33 text 
and note 39]. 


48. “Religious sect” see Religious 
§ 6. 
49. “Christian” 11 C. J. p 760. 
50. Muzzy v. Wilkins, Smith (N. 
H.) 1, 20 (declaring this to be the 


meaning of the term in New Hamp- 
shire constitution). 


51. Standard D. [quot Evans v. 


Selma Union High School Dist., 193 


Cal. 54, 57, 222 P 801, 31 ALR 1121; 
Stevenson v. Hanyon, 7 Pa. Dist. 585, 
590; Church v. Bullock, 104 Tex. 1, 
5, 109 SW 115, 16 LRANS 860]. 


[a] Similar definition.—“A body or 
number of persons, united in tenets, 
but constituting a distinct organiza- 
tion or party, holding sentiments or 
doctrines different from those of oth- 
er sects of people.” Bennett v. La 


Grange, 153 Ga. 428, 433, 112 SE 482, 57. 


22 ALR 1312; 
Nev. 373, 385. 


[b] Wot limited to Christians.— 
“The Jews are commonly believed to 
constitute a distinct religious body 
or sect, and to all such bodies, wheth- 
er Christian or otherwise, our organic 
law forbids the legislature to give 
recognition by the appropriation of 
public funds.” Collins v. Kephart, 
271 Pa. 428, 440, 117 A 440. 


[ec] Term embraces a company of 
persons denominated “shakers.” 
Lawrence v. Fletcher, 8 Metc. (Mass.) 
153, 162. 


52. Knowlton v. Baumhover, 182 
Towa 691, 704, 166 NW 202, 5 ALR 
841. 


[a] “Bvery church or other organ- 
ization upholding or proinoting any 
form of religion or religious faith or 
practice is a_ sect.” Knowlton v. 
Baumhover, 182 Iowa 691, 706, 166 
NW 202, 5 ALR 841. 


53. Standard D. [quot Stevenson v. 
Hanyon, 7 Pa. Dist. 585, 590]. 


54 Standard D. [quot Stevenson v. 
Hanyon, supra; Muzzy v. Wilkins, 
Smith (N. H.)] 1, 21. See Bennett v. 
La Grange, 153 Ga. 428, 438, 112 SE 


State v. Hallock, 16 


A820 22 eA lu elisha aw hence, iV. 
Fletcher, 8 Metc. (Mass.) 153, 162; 
State v. Hallock, 16 Nev. 3738, 385; 


Collins v. Kephart, 271 Pa. 428, 433, 
117 A 440. 


[a] “Denomination” equivalent.— 
Muzzy v. Wilkins, Smith (N. H.) 1, 21. 


“Denomination” 18 C. J. p 486. 
55. Muzzy v. Wilkins, Smith (N. 
i) aya. 


[a] “Persuasion” distinguished.— 
Muzzy v. Wilkins, Smith (N. H.) 1, 
21. 


“Persuasion” 48 C. J. p 1050 text 
and note 64. 


56. Collins v. Kephart, 271 Pa. 428, 
440, 117 A 440. 
[a] “Religious society” distin- 


guished.—Church v. Bullock, 104 Tex. 
1, 6, 109 SW 115, 16 LRANS 860. 


“Religious society” see Religious 
Societies § 1, i 


Standard D. [quot Stevenson v. 
Hanyon, 7 Pa. Dist. 585, 590]. 


“Confession” 12 C. J. p 418. 
“Creed” 15 C. J. p 1452. 


58. Collins v. Kephart, 271 Pa. 428, 
433, 117 A 440, 


SChurch”? 11°C. 5.p ose 
59. Black L. D. 


[a] In other words, the witnesses 
whom he was required, in the ancient 
practice, to bring with him and pro- 
duce in court, for the purpose of con- 
firming his claim, before defendant 
was put to the necessity of answering 
the declaration. Black L. D. [cit 3 
Bl. Comm. 295, 344; Bract. fol. 214a]. 


_[b] ‘A survival from this proceed- 
ing is seen in the formula still used 
at the end of declarations, ‘and there- 
EGeet he brings his suit.’” Black 
Lae. 


[ec] Secta curize.—In old English 
law, suit of court; attendance at 
court. Black L. D. 


[d] Secta regalis.—A suit so called 
by, which all persons were bound 
twice in the year to attend in the 
sheriffs tourn, in order that. they 
might be informed of things relating 
to the public peace. Black L. D. (so 
called because the sheriff’s tourn was 
the king’s leet, and it was held in 
order that the people might be bound 
by oath to bear true allegiance to the 
king”’). 

60. Black L. D. 

“Hawsuit” 36 C. J. p 971. 

“Suit” see Actions § 42. 

61. Black L. D. [cit Cowell]. 

62. Black L. D. [cit Brown]. 


63. A maxim meaning “A suit is 
a civil battle, as the plaintiffs are 
armed with actions and as it were 
girt with swords, so on the other hand 
the defendants are fortified with 


pleas, and defended as it were by 
shields.” Bouvier L. D. [cit Bracton 
p 339b]. 


[a]. Applied in: Roll v. Osborn, 
Hob. 20, 21, 80 Reprint 171. 


[b] Another form of the maxim.,— 
“Secta est pugna civilis; sicut ac- 
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SECTA FACIENDA PER ILLAM QUA HABET 
ENICIAM PARTEM. A writ to compel the heir, 
who has the elder’s part of the coheirs, to perform 
all the coparceners.°* 


SECTA QU SCRIPTO NITITUR A SCRIPTO 


suit and services for < 


VARIARI NON DEBET.* 


SECTA UNICA TANTUM FACIENDA PRO 


PLURIBUS HAREDITATIBUS. 


heir who was distrained by the lord to do more suits 
than one, that he should be allowed to do one suit 
only in respect of the land of divers heirs descended 


to him.®® 


SECTARIAN. [§ 
to,7+ or promotive 
or denomination.*® 


tores armantur actionibus, et, quasi, 
gladiis accinguntur, ita rei muniuntur 


exceptionibus, et defenduntur, qua- 
si, clypeis.’”—‘‘A suit is a civil war- 
fare; for as the plaintiffs are armed 


with actions, and, as it were, girded 
with swords, so the defendants are 
fortified with pleas, and are defend- 
ed, as it were, by shields.” Black 
i st Leit Roll v. Osborn, Hob. 20, 
21, 80 Reprint 171]. 


6&4 Black L. D. 
SW 

65. A maxim meaning “A suit 
which relies upon a writing ought 
not to vary from the writing.’  Pe- 
loubet Leg. Max. [cit Jenkins Cent. 
65]. 4 

66. Black L. D. [cit Cowell]. 

67. Sectarian: 
In general see Religious 53 C. J. p 


[eit Reg. Orig. 


1296; Religious Societies § 1 et 
seq; Sect ante. 
Instruction in public school’ see 


Schools and School Districts § 1070. 
School, tax exemption see Taxation 

[3% €Cye 935]. 

68. Evans v. Selma Union High 
School Dist., 193. Cal. 54, 57, 222 °P 
SOlge col Air L120. See State v. 
Frazier, 102 Wash. 369, 375, 173 P 
35, LRA1918F 1056. 


69. Century D. [cit Collins v. Kep- 
hart, 30 Pa. Dist. 188, 195]; Standard 
D. [quot Church v. Bullock, 104 Tex. 
1, 6, 109 SW 115, 16 LRANS 860]. 


70. Standard D. [quot Church v. 
Bullock, supra]. 

[a] Similar definition.—‘Peculiar 
to a sect.” Webster D. [quot State 
v. Hallock, 16 Nev. 373, 385]. 


71. Standard D. [quot Church v. 
Bullock, 104 Tex. 1, 6, 109 SW 115, 
16 LRANS 860]. 


[a] Similar definitions.—(1) ‘‘Per- 
taining to a sect’? (Webster D. [quot 


State v. Hallock, 16 Nev. 3738, 385]; 
Peo. v. Stanley, 81 Colo. 276, 288, 255 
PAGO). (2) aor, Sects. (Webster D. 


[quot State v. Hallock, supra]). (3) 
Pertaining to some one of the vari- 
ous religious sects.” Peo. v. Stanley, 
81 Colo, 276, 287, 255 P 610. 


72. Century D. [cit Collins v. Kep- 
hart, 30 Pa. Dist. 188, 195]. 


73. Century D. [cit Collins v. Kep- 
hart, supra]; Standard D. [quot 
Church v. Bullock, 104 Tex. 1, 6, 109 


Sw 115, 16 LRANS 860]. 
“Sect” ante. 


74. Standard D. [quot Church y. 


1] A. As Adjective.°” Denom- 
inational;°* devoted to,®® peculiar to,7° pertaining 
of,’* the interest of a sect,’? or 
sects ;‘* especially, marked by attachment to a sect 
The term, in a broader sense, is 


other.7® 


rian” 


A writ for an 


Sectarian doctrines. 
sect which are not common to all the other seets.*® 


Bullock, 104 Tex. 
16 LRANS 860]. 


[a] Term is applicable to the doc- 
trine of a particular religious sect. 
State v. Dist. Bd. of School-Dist. No. 
Sie Ole WVISs eld moo,0 448 IN Wie9G 0, 20 
AmSR 41, 7 LRA 330 (construing term 
as used in state constitution). 


{b] Term does not include: (1) 
Any form of prayer not authorized by 
a particular church. HaAckegue va 


1, 6, 109 SW 115, 


Brooksville Graded School Dist., 120 
Ky. 608,615, 87 SW 792\7117 “AmSR 
599, 69 LRA DA) AnnCas 36. (2) 


A prayer offered at the opening of a 
public school for the aid and pres- 
ence of the Heavenly Father during 
the day’s work, asking for wisdom, 
patience, mutual love, and respect, 
looking forward toa heavenly reunion 
after death, and concluding in Christ’s 
name. Hackett v. Brooksville Grad- 
ed School Dist., supra. 


75. Standard D. [quot Church vy. 
Bullock, 104 Tex. 1, 6, 109 SW 115, 16 
LRANS 860]. 


“Denomination” 18 C. J. p 486. 
76. Evans v. Selma Union High 


School Dist., 193 Cal. 54, 57, 222 P 
801, 31 ALR 1121. 


77. Collins v. Kephart, 30 Pa. Dist. 
188, 195 


78. Peo, v. Stanley, 81 Colo. 276, 
290, 255 P 610. 


79. State v. Frazier, 102 Wash. 
369, Somalis sy SS eLiEVA POL Sinus O56 
[quot Peo. v. Stanley, 81 Colo. 276, 
292, 255 P' 610). 


“Religious” 53 C. J. p 1296. 


80. “Book”, 9) @. J.=p 136: 
81. Hackett v. Brooksville Grad- 
ed School Dist., 120 Ky. 608, 617, 87 


SW _ 792, 27 KyL 1021, 117 AmSR 599, 
69 LRA 592, 9 AnnCas 36. 


Centents determine character 
as “sectarian.’—‘'That the Bible, or 
any particular edition, has been 
adopted by one or more denomina- 
tions as authentic, or by them assert- 
ed to be inspired, cannot make it a 
sectarian book. . Nor is a book 
sectarian merely because it was edit- 
ed or compiled by tnose of a particu- 
lar sect. It is not the authorship 
nor mechanical composition of the 
book, nor the use of it, but its con- 
tents, that give it its character.” 
Hackett v. Brooksville Graded School 
Dist., 120 Ky. 608, 87 SW 792, 794, 
27 KyL 1021, 117 AmSR 599, 69 LRA 
592, 9 AnnCas 36. See Evans v. Selma 
Union High School Dist., 193 Cal. 54, 
59, 222) P* 801 -3l AR 120) Peo. 


[a] 


plies more than mere reference to a sect.’* 
is not synonymous with’® and has been dis- 


tinguished from “religious.”7? 


Sectarian book. A book®® that shows that it teach- 
es the peculiar dogmas of a sect as such;*+ one 
that teaches some doctrine peculiar to a sect;®? not 
alone that it is so comprehensive as to include them 
by the partial interpretation of its adherents.** 


Sectarian institution. 
with a particular religious sect or denomination, or 
under the control or governing influence of such seet 
or denomination ;** one whose purpose, as expressed 


SECTA FACIENDA PER ILLAM QUA HABET, ETC.—SECTARIAN 


used to deseribe the activities of the followers of 
one faith as related to those of adherents of an- 
In its common acceptation, the term im- 


“Secta- 


The doctrines*? of a religious 


An institution®® affiliated 


Stanley, 81 Colo. 276, 291, 255 P 610. 


[b] Bible held sectarian book.— 
State v. District Bd. of School No. 
8, 76 Wis. 177, 220, 44 NW 967; 20 
AmSR 41, 7 LRA 330. See Peo. v. 
District 24 Bd. of Education, 245 Ill. 
334, 348, 92 NE 251, 29 LRANS 442, 
19 AnnCas 220 (‘‘whether it [the 
Bible] may be called sectarian or not, 
its use in the schools necessarily re- 
sults in sectarian instruction”); State 
v. Frazier, 102 Wash. 369, 382, 173 P 
35, LRALTITSE 1056. 


[ec] Bible held not sectarian book. 
—Evans v. Selma Union High School 
Dist., 193 Cal: 54, 59; -222) Pys0ls gee 
ALR 1121; Peo. v. Stanley, 81 Colo. 
276, 287,255) FP 610).Ghti 3s Mot pene 
Bible itself that is sectarian. If any 
part of it is so, it is a small part’); 
Hackett v. Brooksville Graded School 
Dist., 120 Ky. 608, 631, 87 SW 792, 
27 KyL 1021, 117 AmSR 599, 69 LRA 
592, 9 AnnCas 36; Stevenson v. Han- 
yon, 7 Pa. Dist. 585, 590 (“the asser- 
tion that the Bible, in either version, 
is a sectarian book, borders on sacri- 
lege’’). 


82. Peo. v. Stanley, 
29155255 P 610; 


83. Hackett v. Brooksville Graded 
School Dist., 120 Ky. 608, 617, 87 SW 
192, 27 KyL 1021, 117 AmSR 599), 69 
LRA 592, 9 AnnCas 36. 


84. “Doctrine” 19 C. J. p 382. 


85. State v. District Bd. of School 
No. 8, 76 Wis. 177, 192, 44 NW 967, 
20 AmSR 41, 7 LRA 330. 


86. “Institution” 32 C. J. p 942. 


87. Collins v. Kephart, 271 Pa. 428, 
433, 117 A 440. See Speer v. Colbert, 
200 U.S. 130, 26 SCt 201, 205, 50 L. ed. 
403; Bennett v. LaGrange, 153 Gas 
428, 433, 112 SE 482; 22 ALR 1312; 
State v. Hallock, 16 Nev. 373, 385. 


[a] It is immaterial that “the in- 
stitution in question may bestow its 
benefits on others and permit those 
outside the ranks of the sect or de- 
nomination involved to take part in its 
management.’ Collins v. Kephart, 271 
Pa. 428, 433, 117 A 440. 


{[b] Held “sectarian” institutions. 
—(1) College related to a distinct 
catholic organization. Collins v. Kep- 
hart, 271 Pa. 428, 438,117 A 440. “Col- 
lege’ see Colleges and Universities § 
1 et seq. (2) Hospital controlled by 
institution of protestant deaconesses, 
Collins v. Kephart, 271 Pa. 428, 436, 
117 A 440. (38) Hospital corporation 
without indicated sectarian purposes 
but operated by another a Nr 
called ‘Sisters of Mercy ‘ 


81 Colo. 276, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


SECTARIAN—SECTION 


in its charter, and whose acts, done pursuant to pow- 
ers conferred, are promotive of the tenets or inter- 
ests of a denomination or sect.8§ 


“Nenominational or sectarian,”’® 
“sectarian influ- 
sectarian, parti- 
“sectarian 


Other phrases: 
“sectarian control or influence,”®° 
ences,”®! “sectarian instruction,”’®? “ 
san, or denominational in character,’?® 
purpose,’”’®* and “sectarian sehool.’’?® 


[§ 2] B. As Noun. One of a party in religion 
which has separated itself from the established 
ehureh, or which holds tenets different from those of 
the prevailing denomination in a kingdom or state.°® 
While the word is sometimes used as a term of re- 
proach,®’ being defined as bigotedly attached to the 
tenets and interests of a denomination,?® there is a 
just and inoffensive sense in which it may be said 
that every religionist is a sectarian.®® 


SECTARIANISM.: A term which is held to in- 
which was of sectarian character. 98. 
Collins v. Kephart, 271 Pa. 428, 439, | lock, 16 Nev. 378, 
117 A 440. (4) Jewish hospital. Col- 50 


lins v. Kephart, 271 Pa. 428, 440, 117 A 
440. (5) Memorial hospital directed 
by a certain protestant episcopal 
church. Collins vy. Képhart, 271 Pa. 
428, 437, 117 A 440. ‘Hospital’ see 
Hospitals § 1. (6) School, connected 
with orphan asylum and controlled by 
latter’s officers, who were sisters of 
charity of the Roman catholic church. 
State v. Hallock, 16 Nev. 3738, 385 [cit 
Bennett v. LaGrange, 153 Ga. 428, 435, 
192° SH) 482,22 ALR 1312]. “School” ae 


[a] 


Baumhover, 


Webster D. [quot State v. Hal- 
gai. “Portion” 49 C. J. p 1087. 


Knowlton v. Baum‘hover, 
Iowa 691, 704, 166 NW 202, 5 ALR 841. 


“Believing that he is right, 
and that his conception of the true 
relation between man and God is cor- 
rect, he is conscientiously impelled to 
promote that faith by precept, 
ample and leadership.” 
182 Iowa 691, 
NW 202, 5 ALR 841. 


See also Sect ante; 


(56 C. J.J] 1273 
clude adherence to a distinct political party as much 
as to a separate religious sect. 


SECTATORES. Suitors of court who, among the 
Saxons, gave their judgment or verdict in civil suits 
upon the matter of fact and law. 


SECTION. [§ 1] A. As Noun—1. In General. 
A division;* a faction;> a part separated from the 
rests? a portion.” 


[§ 2] 2. In Books, Laws, and Other Writings. 
The term may be employed as referring to a distinet 
part or portion of a book or other instrument in writ- 
ing; the subdivision of a chapter.® 


In laws, a section is sometimes ecalled® an arti- 
cle,+° or a paragraph.'? In thisuse of the term it has 
been defined as a division of a law;!? and it has been 
construed to mean a provision;'® a separate and 


Washington Street, 14 NYS 470, 471. 


182 8. Webster D. [quot Alfrey v. Col- 
bert, 1 Lwd. 383 S860, ehOs BSG: 
646; State v. Babcock, 23 Nebr. 128, 
134, 36 NW 348]; Graves v. Scales, 172 
NylC: 915, 920, 90 SE 439 [quot Cyc]. 


[a] “The character § is often used 


see Schools and School Districts §§ 1, 
31. (7) The Salvation Army. Ben- 
nett v. LaGrange, 153 Ga. 428, 433, 
112 SE 482, 22 ALR 1312. “Salvation 
Army” ante. 


88. Collins v. Kephart, 30 Pa. Dist. 
188, 194 (as employed in state con- 
stitution). 


89. Collins v. Kephart, 271 Pa. 428, 
433, 117 A 440; State v. Frazier, 102 
yeh. 369, 375, 173 P 35, LRA1918F 


90. State v. Frazier, 102 Wash. 369, 
370, 173 P 35, LRA1918F 1056. 


91. See O’Connor v. Hendrick, 184 
Ney. 420, 428;-77 NEY 612, 7 LRANS 
402, 6 AnnCas 432; State v. Frazier, 


LOZ VVaShet SOO Bio, lee so, LRA 
1918F 1056. 
92. See Schools and School Dis- 


tricts § 1070 


93. Evans v. 
School Dist., 193 Cal. 
ESOS BRE ING sie ala lal 


[a] Used with reference to books 
and other publications, the phrase 
has been held to refer to publications 
of factional religion. Evans v. Selma 
Union High School Dist., 193 Cal. 54, 

57, 222 P 801, 31 ALR 1121, 


94. Peo. v. Stanley, 81 Colo. 276, 
ole 2oDoLe 6.0. 


[a] Reading of Bible in public 
schools, without comment, held not 
to constitute expenditure of public 
money in aid of ‘‘sectarian purpose, 
in violation of Const. art 9 § 7. Peo. 
yv. Stanley, 81 Colo. 276, 287, 255 P 610, 


95. See Schools and School Dis- 
tricts $841) 31: 


96. Webster D. [quot State v. Hal- 
lock, 16 Nev. 373, 385]. See Bennett 
v. LaGrange, 153 Ga. 428, 433, 112 
Sk 482, 22 ALR 1312 (a member of 
such party). 

97. Knowlton v. Baumhover, 182 
ee 691, 704, 166 NW 202, 5 ALR 
841. 


Selma Union High 
Am iy nreicia, we 


ante. 


2. State v. St. Louis Pub. Schools, 
1:4 Mo. 296, 310, 35 SW 617, 56 AmSR 
503. 


38. Black L. D. [cit 1 Reeve Eng. 
Law 22]. 


4 Century D. [quot State v. Zim- 
merman, 187 Wis. 180, 194, 204 NW 
803]; Webster D. favor State v. Bab- 
cock, 23 Nebr. 128, 133, 36 NW 348; 
Graves v. Scales, 172 N. C. Oly, See 90 
SE 439 (also cit Century D. and quot 
Cye)]. 

Soe ke LEUCO Jan pat Os 


Peo. v. Dooling, 128 App. Div. 1, 
113° INNS) efile, “flay, 


[a] Applied to political party.— 
Where a county committee was not 
even voted for, and made no contest 
for election as county committeemen 
at a primary election conducted pur- 
suant to the Primary Plection Law, no 
“faction, group, or section” was cre- 
ated or existed to give the state con- 
vention jurisdiction, within Hlection 
Law (lL. [1896] c 909 § 12, as amend- 
ed). Peo. v. Dooling, 128 App. Div. 1, 
112 NYS 71, 75. See also Faction 25 C. 
JAD Sc Op noOvel la: ball. 


“Group” 28 C. J. p 879. 


6 Webster D. [quot State v. Bab- 
cock, 23 Nebr. 128, 133, 36 NW 348]; 
Graves v. Seales, 172 N. C. 915, 920, 
90 SE 439 [quot Cye (but substituting 
“separate” for “separated’’)]. 


“Part” 46 C. J. p 1384. 


7. Century D. [quot State v. Zim- 
merman, 187 Wis. 180, 194, 204 NW 
803]; Webster D. [quot State v. Bab- 
cock, 23 Nebr. 128, 133, 36 NW 348; 
Graves v. Scales, 172 N. C. 915, 920, 90 
SE 439 (also cit Century D. and quot 
(OnE) Io 


[a] “Section of a street proposed 
to be improved cannot mean any arbi- 
trary and uniform length of street, 
like a block or half mile, but must 
refer to a portion of a street proposed 
to be improved.” Matter of Widening 


ex-| to denote such a division.’’ Webster 

Knowlton v.}| D. [quot State v. Babcock, 23 Nebr. 
704, 166| 128, 134, 36 NW 348]. 

9. Amending statute by reference 

Steetarseun ton kan see Statutes [36 Cyc 1065, 

10. Webster D. [quot Alfrey v. Col- 


bert, 7 elnds  s8ss OOM OAS WanGsise 
646; State v. Babcock, 23 Nebr. 128, 
134, 36 NW 348]. 


“Article” 5 C. J. pp 590-594. 


11. Century D. [quot State v. Zim- 
merman, 187 Wis. 180, 194, 204 NW 
803]; Webster D. [quot Alfrey v. Col- 
bert, 7 Int: W338 36.0, 104 "Swi Ges. 
646; State v. Babcock, 23 Nebr. 128° 
134, 36 NW 348; Graves v. Scales, 172 
ING Cy Saks, O20, 90 SE 439 (also cit Cen- 


tury D. and quot Cyc)]; The 6 S, 247 
Fed. 348, 350. 
[a] “Goosely used for ‘para- 


graph.’ ”—-The 6 S, 247 Fed. 348, 350. 


[b] “Paragraph”  compared.—Al]l- 
frey v. Colbert,,7 Ind. T. 338, 360, 104 
SW 6388, 646. 

[c] “Paragraph” held equivalent. 


—Alfrey v. Colbert, 7 Ind. T. 338, 360, 
104 SW 6388, 646. 


“Paragraph” 46 C. J. p 1176. 


12. Webster D. [quot Alfrey v. Col- 
bert, 7 Ind. T. 338, 104 SW 638, 646; 
State v. Babcock, 23 Nebr. 128) 134, 
36 NW 348]; Graves vy. Seales, 172 
INGE CEO N55 920, 90 SE 439 [quot Cyel. 
See Carter v. Barnes, 87 S. C. 102, 105, 
68 SE 1054; State v. Zimmerman, 187 
Wis. 180, 194, 204 NW 803. 

“the word 


[a] Used in Civil Code 
. usually means the divisions of 
the Code designated and numbered as 
sections.” Carter v. Barnes, 87 S. C. 
102, 105, 68 SE 1054. 


13.) U.S.) v. Healey, 160 Wns. k36; 
144, 16 SCt 247, 40 L. ed. 369. See 

p. Pea River Power Co., 207 Ala. 6, 
7, 91 S 920 (“separate and separable 
or provision’’). 


[a] As used in “desert land” stat- 
ute, pcAct. of, March: 3,189. .(@6ér se 
1091 c 561 § 7), “the word ‘section’ 

should be construed to mean 
‘provision.’ ” We USi iv. dealey., 160 Us 
S. 186, 144, 16 SCt 247, 40 L. ed. 369. 


“Provision” 50 C. J. p 832. 


1274 [56 C.J.] 


separable clause, sentence or provision,?* not neces- 
sarily a separately numbered clause;*> 
sion,'® or subsection,?* although an entire act some- 
times may be referred to by the use of the term.*® 


[§ 3] 3. In Land Measurement. 
land, as a legal subdivision under the congressional 
rules of survey,® is a mile square and usually con- 


tains six hundred forty acres.?° 


Phrases: “Fractional section,’’?! “half section,’”?? 


and “quarter section.”?° 


[§ 4] B. As an Adjective, the word may be em- 
ployed,?* as in the phrases “section corner, 


tion hand,”?° and “section line.”?7 


SECTIONAL. Consisting of, or divided into, sec- 


tions.?§ 
Sectional steam-boiler.°® 


A term susceptible of 
two interpretations; one, based on the treatment of 
the confined water, being any boiler in which the 
water, instead of being confined in one mass in a 
shell, is distributed amongst tubes, which have a 
front header and a rear header each common to all 


SECTION—SECULAR 


a subdivi- 


A section of 


4 2 ia Zs 

. , a 

y : ‘4 
‘ Dy 


construction of the boiler, being such a boiler as is 
built in sections, each section being composed of a. 
group of tubes which have front and rear headers 
common only to the tubes of that group;*? 
is said there is authority for both uses of the term.*” 


SECTION HAND.?# 
SECTIS NON FACIENDIS. A writ which lay 


and it. 


for a dowress, or one in wardship, to be free from 


suit of court.?4 
SECULAR.?°® 


25 bag. 


Pertaining to temporal things of 


this life,?* or things of this world;*’ relating to 
temporal, as distinguished from religious interests ;** 


servile;*® temporal; worldly; also opposed to spir- 


itual, holy.*° 


Secular clergy. In ecclesiastical law, this term is 


clergy.* 


the tubes;?® and the other, based on the mechanical 


14. Exp. Pea River Power Co.,.207 
Ala. 6, 7, 91. S.920. 


[a] “Not an entire numeral sec- 
tion.”—-Eix p. Pea River Power Co., 
20K Ala OG; ie ol s: a0. 


15. Montgomery; v. Royal Exch. 
Assur. Corp., 5 Ala. A. 318, 326, 39 S 
508 [cit Ex p. Pea River Power Co., 
207 Ala. 6, 7, 91 S 920]. 


[a] Where portion unconstitution- 
al.— That certain discriminatory pro- 
visions of an act were unconstitution- 
al, held not to affect the validity of 
other separable provision relative to 
revenue, especially in view of express 
provision that, if any section is de- 
clared unconstitutional, it shall not 
affect the remaining sections; the 
court saying: “The word ‘section’ 
. . . evidently refers to clauses 
whch treat of different matters 
phn and not to the separate num- 
bered clauses.” Montgomery v. Royal 
}xch. Assur. Corp., 5 Ala. A. 318, 325, 
59'S 508. 


16. In re Dassler, 35 Kan. 678, 683, 
12 P 130 [cit Graves v. Scales, 172 
N. C. 915, 920, 90 SH 439]; State v. 
Babcock, 23 Nebr. 128, 134, 36 NW 
348; Carter v. Barnes, 87.8. C. 102, 
105, 68 SE 1054; State v. Zimmerman, 
187 Wis. 180, 194, 204 NW 803. 


[a] Applied to chapter in statute. 
—“‘A correct definition of the word, 
probably, as applied to a chapter in 
a statute, is a subdivision.” State v. 
Babcock, 23 Nebr. 128, 134, 36 NW 
348 (holding section, subdivided into 
seven different parts, to be in fact sev- 
en sections). 


{[b] Construing amendatory act, 
the court said: ‘‘When the word ‘sec- 
tion,’ therefore, was used, the legis- 
lature clearly intended not the entire 
section but only that portion of the 
provision which included the forestry 
amendment.” State v. Zimmerman, 
187 Wis. 180, 194, 204 NW 803. 


“Subdivision” [37 Cyc 340]. 


17. In re Dassler, 35 Kan. 678, 683, 
12 P 130; State v. Zimmerman, 187 
Wis. 180, 194, 204 NW 803. 


[a] Used in statute [L. (1881) c 
387 art 3 § 11 paragraph or sub 34]. 
“The word ‘section’ used in said par- 
agraph 34 must be considered to mean 


‘subdivision or subsection.’” In re 
Dassler, 35 Kan, 678, 683, 12 P 130. 

18. Rankin v. Herod, 130 Fed. 390, 
391 (so construing the word in Act 
March 8, 1887, ¢ 373, raising the limit 
of jurisdiction of suits in equity). 

19... “Government surveys” see Pub- 
lic Lands §§ 48-56. 

20. South Florida Farms Co. v. 
Goodno, 84 Fla. 532, 541, 94 S 672. 
See Rural Independent School Dist. v. 
Ventura Cons. Independent School 
Dist., 185 Iowa 968, 974, 171 NW 576. 
See also Boundaries § 7 text and notes 
23-25; Public Lands § 49 text and 
notes 85-90. 


21. See Public Lands § 49 text and 
notes 93-2. 


22. See Boundaries § 7 note 64. 
23. See Boundaries § 7 note 13. 


24. See cross references infra notes 
25-27. 


25. See Boundaries § 7 note 25. 
See also Boundaries §§ 18, 19. 


“Corner”? 13 C. J. p 1238. 
26. See Master and Servant § 794. 


27. See Line 37 C. J. p 1262 note 
69. See also Boundaries § 7 notes 64, 
reba ob ak Lands § 52 text and notes 


“Line” 37 C. J. p 1261. 


28. Webster New Int. D. 
“Section” ante. 
29. “Boller? 8 CG, J. p 1138. 


“Sectional boiler” see Boiler 8 C, J. 
p 1138 note 89 [a]. 


30. Babcock, etce., Co. v. North 
suprnigan Dredging Co., 151 Fed. 265, 


[a] In two patents, [Pratt patent, 
No. 439,684, and the Hoxie patent, 
No. 595,852] both for “sectional steam 
boilers,” that term is used as embrac- 
ing all water-tube boilers, and not 
as limited to a boiler built in sec- 
tions. Babcock, etce., Co. v. North 
repay Dredging Co., 151 Fed. 265, 


[b] ‘“Water-tube boiler” synony- 
mous.—Babcock, ete., Co. v. North 
Pyaar make Dredging Co., 151 Fed. 265, 
267. 


Secular labor. 
or holy character;*? servile labor.** 


applied to the parochial clergy, who perform their 
ministry “in seculo” [in the world] and who are 
thus distinguished from the monastic or “regular” 


Labor not of a religious, spiritual 


831. Babcock, ete., “Co. v.i' INOFtE 


pea a Dredging Co., 151 Fed. 265, 


32. Babcock, ete. Co. v. North 


ewe ae Dredging Co., 151 Fed. 265, 


33. 
text and notes 37-40. 


34 Black L. D. [cit Cowell]. 
35. Secular: 


Business see Sunday [37 Cye 545— 
548]. 3 


Use of property see Taxation [37 Cyc¢ — 


938, 944]. 


36. Standard D. 
Smith, 19 Okl. Cr. 184, 192, 198 P 879]. 


387. Richardson Eng. D. [quot Al- 


len v.. Deming, 14 N..H. 133) 139;)400 


AmD 179]. 


38. Webster Int. D. [quot State v. 
Smith, 19 Okl. Cr. 184, 191, 198 P 879]. 


“Religious” 53 C. J. p 1296. 


39. Krieger v. State, 12 Okl. 
566, 569, 160 P 36. 


[a] “Servile”’ synonymous.—Krie- 
ger v. State, 12 Okl. Cr. 566, 569, 160 
P 36. But see State v. Smith, 19 Okl. 
Cr. 184, 192, 198 P 879. 


[b] “Servile” distinguished.—- 
State v. Smith, 19 Okl. Cr. 184, 192, 
198 P 879. 


40. Richardson Eng. D. [quot Al- 
len v. Deming, 14 N. H. 133, 139, 40 
AmD 179]. See State v. Smith, 19 
Okl. Cr, 184, 191, 198 P 879 (applied 
to work). 


aly, Black. io. sDs 
Comm. p 681 note]. 
lar §§ 2, 7. 


42. Webster Int. D. [quot State 
Gat 19 Okl. Cr. 184, 191, 198 P 


43. State v. Chesney, 29 Okl. Cr. 
251, 233 P 236, 237; Krieger v. State, 
12 Okl. Cr. 566, 568, 160 P 36. 


[a] “Servile labor’ synonymous.— 
Krieger v. State, 12 Okl. Cr. 566, 568, 
160 P 36 [quot State v. Chesney, 29 
Okl. Cr. 251, 233 P 236, 237]... But see 
See Smith, 19 Okl. Cr. 184, 194, 198 


Crs 


[cit Stephens 


For later cases, developments and changes in the law see Annotations, same title and section number. 


od 


See Master and Servant § 794 2 


[quot State v.. 


See also Regu- — 


S| 


Sata hat 


and “secular or business davera! 


SECUNDUM. Latin, according to.48 


Secundum allegata et probata. According to what 
according to the allegations 
and proofs; 7-9 also in conformity with the allegations 
The rule has been re- 
ferred to as fundamental in the administration of 


is alleged and proved; 
and proofs of. the parties.®° 


justice.>1 


Other phrases: “Secular business,”4* “secular call- 
ing,”*® “secular labor, business or employment,”4® 


SECULAR—SECURE 


SECURE.®® 


[56 C.J.] 1275 


of the charter, (deed.) 5? 


Secundum subjectam materiam. 
subject-matter.°* 


SECUNDUM NATURAM EST COMMODA CU- 
JUSQUE REI EUM SEQUI, QUEM SEQUNTUR 
INCOMMODA.*+ 


[§ 1] A. As Verb—i. In General. 


In one sense, to acquire certainly;*® to attain;®” to 


According to the 


gain;°§ to get®® possession of,°° or hold of;% to 


Secundum formam charte. According to the form 


44. Gladwin v. Lewis, 6 Conn. 49, 
53, 16 AmD 33; Vanderbilt Univ. v. 
Cheney, 116 Tenn. 259, 270, 94-SW 90. 
See William Fox Amusement Co. v. 


McClellan, 62 Misc. 100, 114 NYS 
594, 598. 
[a] ‘“Servile labor” equivalent.— 


“It is further contended that there 
is a distinction between ‘sec- 
ular business’ and ‘servile labor.’ 

There is indeed a difference in 
expression but I think not in princi- 
ple.” Gladwin vy. Lewis, 6 Conn. 49, 
So, 16 AmD 33. 


[b] Held not “secular business.”— 
(1) Renting property of educational 
institution does not amount to a use 
of Such property “in secular business” 
within tax exemption statute. Van- 
derbilt Univ. vy. Cheney, 116 Tenn. 259, 
270, 94 SW 90 (construing Acts [1899] 
p 1084 c 435 § 2 subsec 2). See also 
Taxation [37 Cyc 988, 944]: (2) A 
moving picture show, for which ad- 
mission is charged, is not a “secular 
business” prohibited on Sunday by 
Pen. Code, § 259, as not included in 
specified acts set out in §§ 263, 265— 
267, 277. Nor is it rendered ‘“‘secular 
business” because it requires employ- 
ment’ of individuals, not shown not 
to be keeping another day holy. Wil- 
liam Fox Amusement Co. v. McClellan, 
62 Mise. 100, 114 NYS 594, 598. See 
also Sunday [87 Cyc 545-— 548]. 


“Business” 9 C. J. p 1101. 


45. Smith v. Foster, 41 N. H. 215, 
220. 
[a] “Ordinary calling” distin- 


guished.—Smith v. Foster, 41 N. H. 
215, 220. 

“Ordinary calling” 
day [37 Cye 544]. 


“Calling” 9 C. J. p 1119. 


46. Lovejoy v. Whipple, 18 Vt. 379, 
383, 46 AmD 157. 

“Employment” 30 C. J. p 1245. 

“Tabor” 35 C. J. p 922. 

47. Dis. op. in State v. Duncan, 
118 La. 702, 43 S 283, 287, 10 LRANS 
791, 11 AnnCas. 557. 

[a] “Days of public rest and legal 
holidays” means the opposite of ‘“‘sec- 
ular or business day.” Dis. op. in 


State v. Duncan, 118 La. 702, 43 S 283, 
287, 10 LRANS 791, 11 AnnCas 557. 


“egal holiday” see Holidays § 1, 

48. Black L. D. 

[a] Secundum zequum et bonum.— 
maeceo Taine, to what is just and right.” 
Black L. 

[b] as artem. —‘‘According 
to the veh trade, business, or science.’ 
Black L 'D. 

[ce] acinndichi bonos mores.—“‘Ac- 
eording to good usages; according to 
established custom; regularly;  or- 
derly.” Black L. D. 

[d] Secundum consuetudinem ma- 
nerii.— ‘According to the custom of 


see Sun- 


the manor.” Black L. D. 


[e] Secundum formam doni.—‘“Ac- 
cording to the form of the gift or 


grant.” Black L. D. See also Real 
Actions §§ 26, 27. 
[f] Secundum formam statuti.— 


“According to the form of the stat- 
ute.” Black L. D. 


[g] Secundum legem communem. 
—‘“According to the common law.” 
Black L. D. 


[h] Secundum normam legis.— 
“According to the rule of law; by the 


yopeament and rule of law.” Black 
[i] Secundum regulam.—(1) “Ac- 
cording to the rule; by rule.” Black 


Tee ED: (2) Sometimes abbreviated 
a tey reg.’’ see Abbreviations § 1 note 


49. Black'L. D. 


50. Wright v. Delafield, 25 N. Y. 
266, 268 [quot Gordon vy. BHllenville, 
éte., Rs Couli1o VA pp Dive 79 7,. (80h, 


104, NYS 702];.. Furst: v. Zucker, 125 
App. Div. 591, 110 NYS 63. 
51. Wright v. Delafield, 25 N. Y. 


266, 268 [quot Gordon v. Ellenville, 
ete. (R. Cos TPA pps Div.2797,; 801, 
104 NYS 702). See Nashville, ete., R. 
Co. v. Woods, 155 Ala. 263, 265, 46 
S 561; Furst v. Zucker, 125 App. Div. 
591, 110 NYS 68. See also Pleading 
§§ 1187-1211; Variance [39 Cyc 1122]. 


[a] “his rule cannot be departed 
from without inextricable confusion 
and uncertainty, and mischief in the 
administration of justice.’ Wright 
v. Delafield, 25 N. Y. 266, 270 [quot 
Ballou v. Parsons, 11 Hun (N. Y.) 602, 
606; Rust v. Hauselt, 46 N. Y. Su- 
per. 38, 45]. 


[b] “The maxim .. . adapts 
itself to every jurisdiction and _ to 
every civil action.” Young v. Miller, 
10 Oh. 85, 88. 


[ec] Applied in: Cloutman v. Tuni- 
son, 5 FE. Cas. No. 2,907, 1 Sumn. 378, 
375; Nashville, etc., R. Co. v. Woods, 
155 Ala. 268, 265, 46 S 561; Neudecker 
v. Kohlberg, 81 N. Y. 296, 301; Wright 
v. Delafield, 25 N. Y. 266, 268; Furst 
v. Zucker, 125 App. Div. 591, 110 NYS 
63; Gordon v. Ellenville, etc., 1ae5 aE) 
119 App. Div. 797, 801, 104 NYS 702: 
Willey v. Greenfield, 64 App. Div. 220, 
223, 71 NYS 1046; Fox v. Davidson, 
36 App. Div. 159, 1638, 55 NYS 524; 
Matter of Fleming, 5 App. Div. 190, 
193, 39 NYS 156; Beecher v. Schuback, 
1 App.) Div. 359, "363, 8% NYS 325; Bal. 
lou v. Parsons, 11 Hun (N. Y.) 602, 
606; Lawton vy. Goodrich, 4 Silv. Sup. 
CNGAYA 24) 272 SUNY 76: Hackley v. 
Draper, 4 Thomps. & C. (N. Y.) 614, 
627; Rust v. Hauselt, 46 N. Y. Super. 
38, 45; Howe v. Woolsey, 7 Misc. 33, 
85, 27 NYS 377; Hecht v. Brandus, 4 
Mise. 58, 60, 23 NYS 1004; Young v 
Miller, 10 Oh. 85, 88; Blackburne v. 
Thompson, 15 Hast 81, 93, 104 Reprint 


a [deed]). 
Cae 


775; Gardner v. Stoddard, Draper 
(Ont.) 94, 105; Lage v. Mackenson, 
40 U. C. Q. B. (Ont.) 388, 396. See 
Dille v. Woods, 14 Oh. 122, 126; Mc- 
Arthur v. Phcebus, 2 Oh. 415, 424. 


52. Black L. D. 


fa] Another form.—‘“Secundum 
formam et effectum chartx”’ (Accord- 
ing to the form and effect of the char- 
See Nolan y. Fox, 15 U. 
teres | (Onita) eo. tones 


[b] APP liCd in’) Nolan v. Fox, 5 
UO. BP. .COnto 565i 575. 


So:beBlack a Ds 


[a] Applied in: Gannon v. 
ae 22 App. Div. 48, 51, 47 NYS 
54. A maxim meaning “It is ac- 


cording to nature that the advan- 
tages “Of anything should attach to 
him to whom the disadvantages at- 


Lr bins Black; L. oD, [cit. Dig. 50-7; 
55. See also Security. 
56. Webster D. [quot Venable v. 


Riley-Grant Co., 117 Ga. 127, 130, 48 
SE 428; Central Nat. Bank v. Barclay, 
(Tex. Civ, A.) 254 SW 140, 1438]. 


[a] “Conveys the idea of certainty 
of the hold which one gets or obtains.” 
ish at Haun, 7 Kan. A. 509, 54 P 


“Acquire” 1 C. J. p 908. 


57. Standard D. [quot State v. 
Haun, 7 Kan. A. 509, 54 P 1380, 132; 
Ross v. Major, 178 Mo. A. 431, 449, 163 
SW 880]. 


[a] “Attain” synonymous.—Stand- 
ard D. [quot State v. Haun, 7 Kan. A. 
509, 54 P 130, 182; Ross v. ‘Major, 178 
Mo, A. 431, 442, 163 SW 880]. 


58. Rosegartin v. Cohen, 258 Mass. 
534, 536, 155 NE 417. 


“Gain” 27 C. J. p 938. 


59. Standard D. [quot State v. 
Haun, 7 Kan. A. 509, 54 P 130, 132; 
Ross v. Major, 178 Mo. A, 431, 442° 
163 SW 880]. 


[a] “Get” synonymous.—Standard 


‘D. [quot State v. Haun, 7 Kan. A. 509, 


54 P 130, 132; Ross v. ‘Major, 17.8 Mo. 
A. 431, 449, 163 SW 880]. 


“Get” 28 C. J. p 615. 


60. Webster D. [quot Venable v. 
Riley-Grant Co., 117 Ga. 127, 130, 43 
SE 428; Central Nat. Bank v. Bar- 
clay, (Tex. Civ. A.) 254 SW 140, 143; 
Cherrier v. McCreight, 11 Alta. L. 
270, 273, 85 WestLR 834]; Rosegartin 
y; Cohen, 258 Mass. 534, 536, 155 NE 


“Possession” 49 C. J. p 1092. 


61. Rosegartin v. Cohen, 258 Mass. 
534, 536, 155 NE 417. 


“Hold” 29 C. J. p 758. 


1276 [56 C.J.] 


obtain ;®? to procure;®? also to ascertain;°* to con- 
In another sense, to assure or guarantee®® 
against a risk or hazard of some kind; to give®® 
to make certain,’+ fast," 
safe,** or secure;** to make one’s self secure of ;*° 
to prcoduce;*® also to enclose effectually;’" to free 
from danger, risk, or hazard;7§ to guard;*® to pro- 
tect®° from danger,*! risk or hazard;*? to put beyond 


firm.®® 


security ;°® to insure;7° 


SECURE 


hazard;** to save.84 The word has been distin- 


62. Century D.; Standard D. [both 
quot State v. Haun, 7 Kan. A. 509, 54 
P 1380, 132; Ross v. Major, 178 Mo. A. 
431, 442, 163 SW 880]; Rosegartin v. 
Cohen, 258 Mass. 534, 536, 155 NE 417. 


[a] “Obtain” synonymous.—Cen- 
tury D.; Standard D. [both quot State 
v. Haun, 7 Kan. A. 509, 54 P 130, 132; 


Ross v. Major, 178 Mo. A. 431, 442, 
163 SW 880]. 
“Obtain” distinguished see infra 


note 85. 
“Obtain” 46 C. J. p 891. 
63. Anderson L. D. [quot State v. 


Haun, (ian, Avs 509. 54. Pi130) 1325 


Ross v. Major, 178 Mo. A. 431, 442, 163 
SW 880]; In re Grove, 7 F. (2d) 228, 
231. See Meikle v. McRae, 20 OntWR 
308, 310, 3 OntWN 206. 


[a] “Secures,” in its popular sig- 
nification, “is not equivalent to pay- 
ment in money, but implies something 
given and received by means of which 
payment may at some future time 
be procured or compelled,” Foot v. 
Webb, 59 Barb. (N. Y.) 38, 52 


“Procure” 50 C. J. p 626. 


64. Wheaton v. Peters, 8 Pet. (U. 
Sa soot 660085 ered, v1055 fauot 
Walker v. Globe Newspaper Co., 130 
Fed. 593, 597]; Central Nat. Bank v. 
Barclay, (Tex. Civ. A.) 254 SW 140, 
143. 


“Ascertain” 5 C. J. p 604. 


65. See Hurst v. New York, 
App. Div. 68, 72, 67 NYS 84. 


“Confirm” 12 C. J. p 423. 


55 


66. Scholbe v. Schuchardat, 292 Tl. 
529, 534,127 NE 169, 13 ALR 247, See 
Norris v. Spencer, 18 Me. 324, 326; 


True v. Harding, 12 Me. 193, 195. 


[a] “Does not imply absolute lia- 
bility but a secondary or contingent 
liability.” Scholbe v. Schuchardt, 292 
Ill. 529, 534, 127 NE 169, 18 ALR 247. 


[b] As strong as guaranty.—‘‘To 
secure is a term equally as strong, 
as if he had engaged to guaranty, and 
must be understood to have the same 
meaning.” True v. Harding, 12 Me. 
193, 195 [quot Norris y. Spencer, 18 
Me. 324, 326]. 


[c] “A promise to secure the note 
is a stipulation that it should be paid, 
according to its tenor and effect.” 
True v. Harding, 12 Me. 193, 195. 


“Guarantee” see Guaranty § 1. 


67. Scholbe v. Schuchardt, 292 Ill. 
529, 534, 127 NE 169, 13 ALR 247. 


68. Century D. [quot State v. Haun, 
T Kan. A> 509,64; P 130, 132) Ross-v. 
Major, 178 Mo. A. 4381, 442, 168 SW 
880]; Rosegartin v. Cohen, 258 Mass. 
534, 536, 155 NE 417. 


[a].. “Give” synonymous.—Cen- 
tury D. [quot State v. Haun, 7 Kan. 
A. 509, 54 P 130, 132; Ross: v. Major, 
178 Mo. A. 481, 442, 163 SW 880]. 


“Give” 28 C. J. p 708. 


69. Pennell v. Rhodes, 9 Q. B. 114, 
130, 58 “HCL 114, 115 Reprint 1218. 
But see State v. Haun, 7 Kan. A. 509, 
54 P 130, 132. 


[a] “Implies the actual giving of 
security.” Pennell v. Rhodes, 9 2 
B. 114, 130, 58 ECL 114, 115 Reprint 
1218. See Holmes y. Thompson, 38 U. 
CQ Br 292,050 oe 


[b] In an agreement to invest 
money for another and “‘to ‘secure’ 
the money on the storehouses of [a 
third person] this must be con- 
strued as meaning to secure by means 
of a charge on the legal estate.” 
Holmes v. Thompson, 38 U. C. Q. B. 
292, 309. 


[c] Used in title of statute [Laws 
1897 ¢c 145] ‘An act to secure to la- 
borers and others the payment of 
their wages Le, wthe terms 1S not 
used in the sense of ‘‘to give securi- 
ty.’ State v. Haun, 7 Kan. A. 509, 54 


“Security” post. 


70. Wheaton v. Peters, 8 Pet. (U. 
S.) 591, 660, 8 L. ed. 1055 [quot 
Walker v. Globe Newspaper Co., 130 
Fed. 598, 597]; In re Grove, 7 F. (2'd) 
208" 231) (Com. vy. Delamaten,” 2) Pa. 
Dist bo2. to ieae Co. wl a2re ldo runeene 
tral Nat. Bank v. Barclay, (Tex. Civ. 
A.) 254 SW 140, 143. : 


“Insure” 33 C. J. p 157. 


71. Worcester D. [quot Huck v. 
Gaylord, 50 Tex. 578, 582]; Com.-v. 
Delamater, (2 Pa. Dist. 562,12 Pa. Co. 
152, 155. See Payne v. Cummins, 207 
Mo. A. 64, 71, 230 SW 656. 


[a] In an agreement providing for 
a certain rate of commission upon 
goods from which a certain per cent 
profit is secured, the word “ ‘secure’ 
means that which is presently re- 
duced to possession, or that of which 
payment is made sure.” Allen v. 
Armstrong, 58 App. Div. 427, 429, 68 
NYS 1079. 


“Certain” 11°C. J. p 74. 


72. See Hurst v. New 
App. Div. 68, 72, 67 NYS 84. 


73. New Standard D. [quot Payne 
v. Cummins, 207 Mo. A. 64, 71, 230 SW 
656]; Com. v. Delamater, 2 Pa. Dist. 
562, 138 Pa. Co. 152, 155. See State v. 
Lannie sa Eceuraee As 5.09 mone iho Oa onans 
Hurst v. New York, 55 App. Div. 68, 
2, 67 NYS 84. 

“Safe” 54 C. J. p 1115. 

74. New Standard D. [quot Payne 
y. Cummins, 207 Mo. A. 64, 71, 230 
SW 656]; Scholbe v. Schucharadt, 292 
Ill. 529, 534, 127 NE 169, 13 ALR 247, 

“Secure’’ as adjective see infra § 4. 

75. Webster D. [quot Venable v. 
Riley-Grant Co.; 117 Ga, 127, 1380) 43 
SE 428; Central Nat. Bank v. Bar- 
clay, (Tex. Civ. A.) 254 SW 140, 143]. 

76. Rosegartin v. Cohen, 258 Mass. 
534, 536, 155 NE 417, 


“Produce” 50 C. J. p 628. 


77. Com. v. Delamater, 2 Pa. Dist. 
562) beahag Comlozeaioos 


78. New Standard D. [quot Payne 
EEE 207 Mo, A. 64, 71, 230 SW 
6 5 


“Danger” 17 C. J. p 1126. 


York, 55 


guished from “obtain,”®® and “receive. 


9986 


Secure the introduction. The words, as applied to 
a legislative bill, mean no more than to present and 
recommend the bills to the legislature that they 
may be introduced in the regular way.*? 

Another phrase: “Secure the within note. 


[§ 2] 2. Secured. Confirmed;*® procured or ob- 


88 


“umazard” 29 ©. J.D 2366 

“Risk” 54 C. J. p 844. 

79. State Bd. of Health v. Diamond 
Mills Paper Co., 63 N. J. Edy tise 


51 A 1019 (where this is said to be 
“one of its ordinary meanings’). 


“Guard” 28 C. J. p 1046. 
80. Wheaton v. Peters, 8 Pet. (U. 
S.) 591, ° 660; .8 LL. -eds LOShe fauor 


Walker v. Globe Newspaper Co., 130 
Fed. 593, 597; State Bd. of Health v. 
Diamond Mills Paper Co., 63 N. J. Eq. 
111, 113, 51 A 1019 (where this is said 
to be “one of its ordinary meanings”); 
Com. vy. Delamater, 2 Pa. Dist. 562, 
13. Ba. ‘Co. 152;, 1555 {CentralaeNaite 
Bank y. Barclay, (Tex. Civ. A.) 254 
SW 140, 143. 


“Protect” 50 C. J. p 824. 


81. New Standard D. [quot Payne 
v. Cummins, 207 Mo. A. 64, 71, 230 
SW 656]; Com. v. Delamater, 2 Pa. 
Dist. 562\,13 Pas Cow t52. abd. 


82. New Standard D. [quot Payne 
v. Cummins, 207 Mo. A. 64, 71) 2380 
SW 656]. 


83. Worcester D. [quot Huck v. 
Gaylord, 50 Tex. 578, 582]. 


84, Wheaton v. Peters, 8 Pet. (U. 
S.)). 591, 660; /8. Le “ed. 1055) "ranen 
Walker v. Globe Newspaper Co., 130 
Fed. 593, 597]; In re Grove, 7 F. (2d) 
228, 231; Central Nat. Bank v. Bar- 
clay, (Tex. Civ. A.) 254 SW 140, 143. 


“Save” ante. 


85. Cherrier v. McCreight, 11 Alta. 
L. 270, 278, 35 WestLR 834. 


[a] “May indicate greater degree 
of certainty and fixedness than ‘ob- 
tain.’ ”’ Cherrier v. McCreight, 11 
Alta. L. 270, 278, 35 WestLR 834. 


86. Cherrier v. McCreight, 11 Alta. 
L. 270, 278, 35 WestLR 834. 


[a] ‘Receive’ is not indicative of 
any action. . On the other hand, 
secure’ indicates action, and may in- 
dicate a greater degree of certainty 
and fixedness than . . . ‘receive.’” 
Cherrier v. McCreight, 11 Alta. L. 270, 
273, 35 WestLR 834, 


“Receive” 52 C. J. p 1191. 


87. Tayloe y. Davis, 212 Ala. 282, 
284, 102 S 433, 40 ALR 1052. 


[a] Statute creating budget com- 
mission [Gen. Acts (1919) p 34 § 5], 
containing direction that governor 
shall “secure the introduction” of 
budget and appropriation bills held 
not open to attack of attempting to 
confer on governor and budget com- 
mission power to dictate introduction 
of bills in the legislature, and amend- 
ments thereto while pending. Tayloe 
v. Davis, 212 Ala. 282, 284, 102 S 433, 
40 ALR 1052. See also Constitution- 
al Law §§ 329, 408. 


88. True v. Harding, 12 Me. 193, 
195 [quot Norris vy. Spencer, 18 Me. 
324, 326]. : 


89. Hurst v. New York, 55 App. 
Div. 68, 72, 67 NYS 84. 


[a]. In Greater New York Charter, 
reserving rights and privileges se- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


tained ;°° 
put beyond hazard.®* 


cured,” in an adjectival sense, 


into ecash.? 


Phrases: “Business 


all the property and assets of the 


cured under the provisions of the act, 
“ ‘secured’ . implies rights and 
privileges not created or conferred by 
the act but secured, that is, con- 
firmed; made fast and safe—by it to 
those entitled thereto. In other 
words it implies rights and privileges 
conferred by some other act and se- 
cured to the beneficiaries by this one.’ 
Hurst v. New York, 55 App. Div. 68, 
72, 67 NYS 84. 


“Confirmed” 12 C. J. p 423. 


90. Rosegartin v. Cohen, 258 Mass. 
534, 536, 155 NE 417. 


“Obtain” 46 C. J. p 891. 
“Procured” 50 C. J. p 627. 


91. Jennings v. Davis, 
134, 0. 


“Invested” 33 C. J. p 807. 


92. Hurst v. New York, 55 App. 
Div. 68, 72, 67 NYS 84. 


“Fast” 25 C. J. p: 675. 
“Safe” 54. C. J. p 1115. 


92. Webster D. [quot Jennings v. 
Davis, 31 Conn. 134, 140]. 


“Hazard” 29 C. J. p 236. 


94, In re Maull, 186 Pa. 477, 484, 
40 A 1010. 


“Assigned” see 5 C. J. p 827 text 
and notes 59-62. 


95. In re Maull, 
40 A 1010. 


“Convey” 13 C. J. p 893. 


96. In re Maull, 186 Pa. 477, 484, 
40 A 1010. 


[a] In by-laws of home for aged 
persons providing for the payment of 
interest on moneys “secured” to the 
home by persons entering, the term 
“secured” does not mean “assigned” 
or “conveyed” or “transferred,” and 

_ does not literally mean anything more 
than obtaining the interest of the 
property during the time of member- 
ship. In re Maull, 186 Pa. 477, 484, 
40 A 1010. 


“Transfer” [38 Cyc 940]. 


97. Stickel v. Atwood, 25 R. I. 456, 
461, 56 A 687. 


[a] “It implies an act. A credi- 
tor who takes a note for his debt is 
never understood to be a secured cred- 
itor. A bond, which carries nothing 
more than a promise to pay, is no 
more a security than a promissory 
note.” Stickel v. Atwood, 25 R. I. 456, 
461, 56 A 687. 


98. Stickel v. Atwood, 25 R. I. 456, 
461, 56 A 687. 
99. -Stickel v. Atwood, supra. 


1. Barth v. Ely, 85 Mont. 310, 278 
P 1002, 1008. 


Suanconn: 


186 Pa. 477, 484, 


also invested;°! made fast and safe;°? 
It has been held not to mean 
“assioned,”4 “conveyed,’’®® or “transferred.’’?® 
has been held not a 
word of description ;°7 but one which must be taken 
in its relation and use;°® and applied to bonds or 
notes it means having something behind it not com- 
mon to other creditors,®® although it does not mean 
that the security must be adequate. 


Secured bankable notes. The phrase has been held 
to mean commercial paper immediately convertible 


‘secured’ by the plaintiff,’’® 
“secured and invested in her name,’’* “secured by 
company, 


SECURE 


“secured claim, 


see 


meaning of 


915 Yr “cr 


curing, 


real estate,”!° and 
laws of distribution.”?1 

[§ 3] 3. Securing. 
“insuring,”!2 or 
and it may ne used in the sense of “paying,”!+ “pro- 
purchasing.”!°® 


[56 C.J.] 1277 


cured by a mortgage,”® “secured by sealing wax,’’? 
IIS 6 


secured creditor,”® “secured on my 
“Secured to her . . . by the 


“Securing” may inelude the 
“rendering certain;’’1% 


The term has been 


said to iter to future and not existing rights.17 


Phrases: 


“Securing 
to their respective writings and discoveries,’’!® and 


the exclusive right 


“. . securing the payment of royalties.’’® 


95 hog 


2. Rindles v. Bordewyk, 30 S. D. 
439, 189 NW 1138, 114. 


3. Rosegartin v. Cohen, 
534, 536, 155 NE 417. 


[a] “Distinguished from the en- 
tire business of the defendant, means 

. . business procured or obtained 
by reason of the plaintiff's personal 
efforts and which resulted from serv- 
ices rendered by him as the efficient 
cause.”’ Rosengartin v. Cohen, 258 
Mass. 534, 536, 155 NE 417. 


4. Jennings v. Davis, 31 Conn. 134, 
LOS 


258 Mass. 


5. Stickel v. Atwood, 25_R. I. 456, 
462, 56 A 687. 
fa] “Clearly imports a_ special 


security.”—Stickel vy. Atwood, 25 R. 
I. 456, 462, 56 A 687. 


6 Plum v. Smith, 
604, 62 A 763. 


7. Com.-v.. Delamater, 2 Pa. Dist. 
562, 13 Pa. Co. 152, 155 (referring to 
jury wheel). See also Juries § 222. 

8. Secured claim: 


Attachment grounded on see Attach- 
ment §§ 59, 117, 118. 


In bankruptcy see Bankruptcy §§ 452, 
506. 


70 N. J. Eq. 602, 


9. See Bankruptcy §§ 107, 452, 453. 


10. Plum v. Smith, 70 N. J. Eq. 602, 
604, 62 A 763. 


{a] Will giving testator’s wife the 
interest on a sum of money, so long 
as she lives and remains unmarried, 
“to be left secured on my real estate,” 
held not to require the legacy to be 
secured by a mortgage on testator’s 
real estate, but to create a charge on 
such real estate without the aid of a 
mortgage. Plum v. Smith, 70 N. J. 
Eq. 602, 604, 62 A 763. 


115) HMoster_v. Clifford, 87 Oh. St. 
294, 101 NE 269, 271, AnnCas1915B 65. 


[a] In a will giving a testator’s 
wife the part of the estate “which is 
sécured to her by the laws of dis- 
tribution,’ the phrase does not mean 
“that the widow was devised and be- 
queathed that which she would ‘ob- 
tain’ or ‘have’ as his widow” but it 
was held to refer to the portion of the 
estate of which the husband could not 
deprivé his wife by will. Foster v. 
Clifford, 87 Oh. St. 294, 101 NE 269, 
271, AnnCas1915B 65. 


12. Monckton v. Pathé Fréres 
Pathephone, Ltd., [1914] 1 K. B. 395. 


13. Monckton vy. Pathé Fréres 
Pathephone, Ltd., supra. 


14. Partlow v. Swigart, 90 Mich. 
61, 65, 51 NW 270. 


“Paying” 48 & ec p 576. 
Pa yao Oundle O: 


15. Meikle v. caer 3 OntWN 206, 


See also 


[§ 4] B. As Adjective. Not exposed to danger ;?° 
safe,°+ as secure from foes;?* so strong, stable, or 
firm as to insure satety.?° 


20 OntWR 308, 310. 


_({a] In broker’s action for commis- 

sion, under agreement to ‘secure’’ 
customer within thirty days, where 
broker obtained, within that time, 
prospective buyer to whom owner 
gave “open option,” the court in hold- 
ing broker entitled to recover, said: 
“Procuring within thirty days a cus- 
tomer who ultimately and within a 
reasonable time purchases may well 
be called ‘securing’ such purchaser.” 
Meikle v. McRae, 3 OntWN 206, 20 
OntWR 308, 310. 


“Procuring” 50 C. J. p 627 text and 
notes 16-19. 


16. Tukey v. Omaha, 54 Nebr. 370, 
375, 74 NW 613, 69 AmSR 711. 


“Purchase” 51 C. J. p 93. 


17. Wheaton v. Peters, 8 Pet. (U. 
S.) 591, 661, 8 L. ed. 1055; Walker v. 
wpe Newspaper €o:, 130 Fed. 593, 


{a] In federal constitution [art I 
§ 8], giving congress power to pro- 
mote the progress of science, etc., by 
securing for limited times to authors 
and inventors the exclusive right to 
their respective writings and dis- 
coveries, the term is held to refer to 
future rights and not to rights al- 
ready in existence. Wheaton v. Pe- 
ters, SiPeto1( US: 56915 661, eS aureus 
1055 [cit Walker v..Globe Newspaper 
€o.,. 130 Med. 593, 597]. 


18. Us Ss Const. art) basse karo 
Wheaton v. Peters, 8 Pet. (U. S.) 591, 
660, 8 L. ed. 1055; Walker v. Globe 
Newspaper Cox; 130 Fed. 593, 2597 
(both cases construing the constitu- 
tional provision in connection with 
copyright statute)]. See generally 
pon Ma and Literary Property 13 C. 

p 


19. Monckton vy. 
Pathephone, Ltd., 


Pathé Fréres 
(LOT 4 plaka Be e395. 


20. Webster New Int. D. [quot 
Wenzel, etc., Constr. Co. v. Industrial 
Commn., (Wis.) 233 NW 777, 779]. 


21. Webster New Int. D. 
Wenzel, etc., Constr. Co. v. Industrial 
Commn., supra]; Galveston, etc. R. 
Co. Vv. Bnderle, (Tex. Civ. A.) 170 Sw 
276, 277 [quot Houston, etec., R. Co. v. 
Stevenson, (Tex. Commun. A.) 29 Sw 
(2d) 995, 996]. See Davis v. Reynolds, 
280 Fed. 363, 365 (contention that ‘‘se- 
cure’ was not equivalent to “safe” 
held too restricted). 


[a] “Safe” synonymous.—Wenzel, 
ete., Constr. Co. v. Industrial Commn., 
(Wis.) LOOmINIW. til dyn hon 

“Safe” 54 C. J. p 115. 


22. Webster New Int. D. [quot 
Wenzel, etc., Constr. Co. v. Industrial 
Commn., (Wis.) 233 NW 1777, 779]. 


23. Webster New Int. D. [quot 


[quot 
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Secure steps. 


Other phrases: 


SECURELY.** 


safely ;°° without risk or danger. es 


Phrases: “Securely fenced,’?® 
ed,”*° “securely guarded or 
guarding,”?° and 


Wenzel, etc., Constr. Co. v. Industrial 
pees supra]. 


Davis v. Reynolds, 280 Fed. 
368 366 (construing Act April 14, 1910 
§ 2, in view of Act Febr. 17, 1911 § 2 
as amended by Act March 4, 1915 § 2). 
See also Master anid Servant §§ 441- 
444, 495-503. 


25. West v. Bayfield Mill Co., 144 
Wis. 106, 118, 128 NW 992, 45 LRANS 
134 [quot Willette v. Rhinelander Pa- 


per Co., 145 Wis: 537, 564, 130 NW 
*, B53']'. 
26. Davis v. Reynolds, 280 Fed. 


363, 365. 


27. Galveston, etc., R. Co. v. En- 
derle, (Tex. Civ. A.) 170 SW 276, 277 
[quot Houston, etc., R. Co. v. Steven- 
son, (Tex. Commn. A.) 29 SW (2d) 
995, 996]. 


{a] “Sufficient” not synonymous 
with “secure” in the text phrase. 
Galveston, etc., R. Co. v. Enderle, 
(Tex. Civ. A.) 170 SW 276, 277 [quot 
Houston, ete, R. Co. v. Stevenson, 
(Tex. Commn. A.) 29 SW (2d) 995, 
996]. 


“Grabiron” 28 C. J. p 753. 
“Wandhold” 29 C. J. p 211. 
28. See Secure ante; Security post. 


29. Century D. [quot Wenzel, etc., 
Constr. Co. v. Industrial Commn., 
(Wis.) 233 NW 777, 779]. 


30. Century D. [quot Wenzel, etc., 
Constr. Co. v. Industrial Commn., su- 
pra]. 

“Security” post. 


31. Century D. [quot Wenzel, etc., 
Constr. Co. v. Industrial Commn., 
(Wis.) 233 NW 777, 779). 


32. Century D. [quot Wenzel, etc., 
Constr. Co. v. Industrial Commn., su- 
pra]. 

33. Century D. [quot Wenzel, etc., 
Constr. Co. v. Industrial Commn., su- 
pra]. 


“Safely” 54 C. J. p 1117. 


24. Century D. [quot Wenzel, etc., 
Constr. Co.’ v. Industrial Commn., 
(Wis.) 233 NW 1777, 779]. 


35. Lauder v. Barr and Stroud, 
Dita (1927) S. C. (F.) "21, [19277 Se. 
L, T. 408. 


36. West v. Bayfield Mill Co., 144 
Wis. 106, 121, 128 NW 992, 45 LRANS 
134. 

37. Willette v. Rhinelander Paper 
Co., 145 Wis. 537, 564, 130 NW 853; 
West v. Bayfield Mill Co., 144 Wis. 
106, 120, 128 NW 992, 45 LRANS 134. 
See also Fenced off 25 C. J. p 1012; 
Guard 28 C. J. p 1046; Master and 
Servant §§ 522-533, 720. 


38. West v. Bayfield Mill Co., 144 
Wis. 106, 113, 125, 128 NW 992, 45 
LRANS 134 [quot ‘Willette v. Rhine- 


Steps which furnish secure foot- 
ing for employees having to use them.** 


“Secure against danger or vio- 
lence,”?® “secure sill steps,”?* and “sufficient and se- 
cure grabirons, handholds and foot stirrups. 


Firmly ;?° in seeurity;°° in such 
a manner as to prevent failure or accident; ;°+ so that 
damage, escape, injury, or loss,°? may not result; 


“securely guard- 
fenced,”?? 
“securely shored up. 


SECURE—SECURITIES 


9927 


foreign parts.*! 


SECURITAS LEGATORUM UTILITATI PENA 
PREPONDERAT.*° 


SECURITATEM INVENIENDI. 
writ, lying for the sovereign, against any of his sub- 
jects, to stay them from going out of the kingdom to 


‘SECURITATIS PACIS. A writ that lay for one 
who was threatened with death or bodily harm by 


another, against him who so threatened.*? 


“securely 
39 


lander Paper Co., 145 Wis. 537, 564, 
130 NW 853]. 


39. Bentley v. Industrial Commn., 


194 Wis. 610, 618, 217 NW 316 [cit 
Wenzel, etc., Constr. Co. v. Industrial 
Commn., (Wis.) 283 NW 777, 779]. 


40. A maxim meaning ‘‘'The safety 
of ambassadors outweighs the expedi- 
ency of punishment.’ Morgan Leg. 
Max. [cit Tayler L. Gloss.]. 


Privileges and immunities of am- 
bassador or consul see Ambassadors 
and Consuls §§ 21-32. 


41... Black gu... -D: 
Nat. Brev. 115]. 
45 C. J. p 588. 


gar" Black L. D. 


[eit Fitzherbert 
See also Ne Exeat 


[cit Reg. Orig. 


Securities to keep the peace see 
Breach of the Peace §§ 20-58. 


43. 
post. 
Other cross references: 


Accounts and Accounting § 334 text 
and note 25. 


Agency §§ 260-2638. 

Assignments §§ 31-43. 

Attorney and Client § 172. 

Bane and Banking §§ 225-229, 727, 


See also Secure ante; Security 


Bills and Notes 8C. J. pl. 
Bonds C.J. p 1: 
Brokers §§ 3, 9. 


Buaive and Loan Associations §§ 28- 
50. 


Cancellation.of Instruments 9 C. J. p 
1154. 


Compositions with Creditors § 65 (col- 
lateral securities). 


Constitutional Law §§ 612, 694, 1087. 


Corporations §§ 600, 861, 862, 2804- 
2806, 3966. 


Counterfeiting §§ 13, 14. 
Counties §§ 277-360. 
Damages §§ 178, 203. 
Depositaries §$§ 5, 54-65. 
Deposits in Court 18 C. J. p 764. 
Detinue § 7. 

District of Columbia § 51. 
Drains §§ 38-40. 
Embezzlement § 5. 
Estates § 246. 

Estoppel §§ 83-86. 


Evidence §§ 873-896, 1235, 1259-1262, 
1442-1529. 


Executors and Administrators §§ 489, 
492, 670. 


Gaming §§ 297-301. 

Gifts §§ 61 et seq, 127 et seq. 
Guaranty §§ 134, 135, 169, 170. 
Guardian and Ward §8§ 232-2438. 


SECURITIES.* 
eral term** for evidences of debt,*® of indebted- 


[§ 1] A. In General. A gen- 


Highways 8§§ 284, 285. 

Husband and Wife §§ 56, 296, 456. 
Indemnity § 243. 

Insane Persons § 398. 

Insurance §§ 18, 19, 28, 49, 81-84. 
Interests src: Jy prLis. 

Larceny § 26 et seq. 

Leeves and Flood Control §§ 85-87. 
Licenses §§ 164-172 (Blue Sky Law). 
Pieilakions of Actions §§ 77-83, 198- 


Mandamus §§ 396, 424, 445-461. 


Marshaling Assets and Securities 38 
C.. Jeep. 1364. 


Money Received § 27. 


Municipal Corporations AS 305; coos 
355, 4141-4270, 4347, 4348 


Payment §§ 32, 33, 36, 55. 
Pledges § 20. 


er ielpa} and Surety §§ oes 269, 378- 


Railroads §§ 96-115, 575- 829. 


Receivers §§ 227-312 (receiver’s cer~- — 


tificates). 
Reformation of Instruments § 25. 
Religious Societies §§ 98-180. 
Replevin § 9. 
Sales § 23. 
a and School Districts §§ 695- 


States [86 Cyc 895-900]. 
Street Railroads [36 Cyc 1438-1443]. 
Subrogation [37 Cyc 361]. 


Taxation [37 Cyc 783-787, 801-807, 820, 
883, 955, 1014]. 


Towns [388 Cyc 647-652]. 


Trover and Conversion [38 Cyc 2011 et 
seq]. 


Trusts [39 Cyc 489]. 


Wee States [37 Cyc 748, 749, 879- 


Usury [39 Cyc 994]. 
Waters [40 Cyc 821]. 
Wills [40 Cye 1545 et seq]. 


44. Abbott L. D. 
First Nat. Bank v. U. 
925, 930]. 


45. Abbott L. D. 
First Nat. Bank v. U. S., 38 F. (2d) 
925, 930]; Century D. [quot In re 
Stark, 149 Wis. 631, 657, 134 NW 3889 
(quot In re Pierce, 177 Wis. 104, 111, 
188 NW 78)]; Bank of Commerce v. 
Hart, 37 Nebr. 197, 202, 55 NW 681, 
40 AmSR 479, 20 LRA 780; Wagner 
v. Scherer, 89 App. Div. 202, 203, 85 
NYS 894; Mitchell v. Porter, (Tex. 
Civ. A.) 194 SW 981, 985 [quot Cyc]. 
See Rosenthal v. Brown, 247 N. Y. 479, 
482, 160 NE 921. 


“Debt” 17 C. J. p 1371. 


[quot Chicago 
Ss. 38 kX Gay 


For later cases, developments and changes in the law see Annotations, same title and section number, 


An aneiene 


[quot Chicago 


u 
": 


4 
te 
a 
3 


. 
a 
“S 


> ee 


a 
J 


_ ture stocks.” 


ness,*° or of property,*? as a bond or certificate of 
stock ;#8 instruments evidencing title to or interest 
in property ;*® promises to pay money;°° written as- 
surances for the return®! or payment®? of money. 


[§ 2] B. In Commercial Parlance. 
commercial parlance the term is understood to refer | ing 
to live and negotiable commercial obligations,®* such 
as are considered generally safe or secure;°4 
the word is said to be a flexible one,®® or to have a 
56 and to be largely used in a wider 
or different sense,°* and in particular it is widely 
used in the sense of “investments ;’°’ although what 


flexible meaning, 


the word means in any particular 


46. Bouvier L. D. [quot Whitely v. 
Arbogast, 17 OhS&CP 569, 574]; Cin- 
cinnati, etc., R. Co. v. Kleybolte, 80 
Onerst. 3115, Bulga 88 NE 879. 


“Evidence of indebtedness” 23 C. J. 
pyliZ., \ 


“Indebtedness” 31 C. J. p 411. 


47. Century D. [quot In re Stark, 
149 Wis. 631, 657, 134 NW 389 (quot 
In re Pierce, 177 Wis. 104, 111, 188 
NW 78)]. 


“Property” see Property §§ 1-4. 


48. Century D. [quot In re Stark, 
149 Wis. 631, 657, 134 NW 389 (quot 
In re Pierce, 177 Wis. 104, 111, 188 
NW 78) ]. 


“Bond” see Bonds § 1. 
“Certificate of stock” 11 C. J. p 78. 


49. Groby v. State, 109 Oh. St. 543, 
546, 143 NE 126 (as defined in Blue 
Sky Law). 


50. Bank of Commerce vy. Hart, 37 
Nebr. 197, 202, 55 NW 631, 40 AmSR 
479, 20 LRA 780; Rosenthal v. Brown, 
247 N. Y. 479, 481, 160 NE 921; Wags- 
ner v. Scherer, 89 App. Div. 202, 203, 
85 NYS 894. 


51. Bouvier L. D. [quot Whitely v. 
wArborast, 1% OhS&CP 569, 574); 
Mitchell v. Porter, (Tex. Civ. A.) 194 
SW 981, 985. 


“Assurance” 5 C. J. p 1413. 


52. Abbott L. D. [quot Chicago 
First Nat. Bank v. U. S., 38 EF. (2d) 
925, 930]; Bouvier L. D. [quot White- 
ly v. Arbogast, 17 OhS&CP 569, 574]; 
Mitchell v. Porter, (Tex. Civ. A.) 194 
Sw 981, 985 [quot Cyc]. 


53. Mace v. Buchanan, 
A.) 52 SW 505, 507. 


“Commercial” 12 C. J. p 140. 
“Wegotiable” 45 C. J. p 1374. 
“Qbligation” 46 C. J. p 846. 


54. Mace v. Buchanan, (Tenn. Ch. 
A.) 52 SW 505, 507. 


[a] Such as: (1) “Municipal de- 
bentures, bonds of companies, deben- 
Re J. H.; 25 Ont, L. 132, 
135, 20 OntWR 474 (where these are 
said to be ‘‘what are properly speak- 
ing ‘securities’’). (2) “Such nego- 
tiable obligations as state, county, 
government, and municipal bonds, and 
other obligations considered generally 
as safe or secure.’”’” Mace v. Buchan- 
an, (Tenn. Ch. A.) 52 SW 505, 507. 


“Safe” 54 C. J. p 1115. 
“Secure” ante. 


55. In re Rayner, [1904] 1 Ch. 
189 [quot In re Gent, [1905] 1 Ch. 
389]. 

56. 
200. 

57. In re Rayner, [1904] 1 Ch. 176, 
189 [quot In re Gent, [1905] 1 Ch. 386, 
389]. See In re Scorer, 94 L. J. Ch. 


(Tenn. Ch. 


LG; 
386, 


In re Scorer, 94 L. J. Ch. 196, 


SECURITIES 


ment.°® 


securities. °° 


In common 


but 


instrument must 


196, 200 (used in extended meaning). 


[a] “WUWsed colloquially and in busi- 
ness transactions in a much extended 
SENSEs 7 Reuss leon Ont. slams 20 dao, 
20 OntWR 474. 


58. Dis. op. in In re Mildeberger, 
212 App. Div. 727, 782, 209 NYS 649; 
In re Vanderbilt, 132 Misc. 150, 229 
NGYS (631, 635; In re Scorer, 94 ie e5 
Che 196; 200; In re Johnson, 89 L. T. 
Rep. N. S. 84, 86 [aff 89 L. T. Rep. N. 
S. 520, 522]; In re Rayner, [1904] 1 
Ch. 176, 189 [quot In re Gent, [1905] 
1 Ch. 386, 389 (cit In re Hutchinson, 
Soa J. Ch. 352) 856) 16 


[a] “At the present day, the word 
. is used frequently, if not uni- 
versally, in the extended meaning of 


investments.” In re Scorer, 94 L. J. 
Ch. 119655 2'0:03 
[b] “In business circles (1) all in- 


vestments really are included, without 
any distinction, under ‘securities.’ i 
In re Johnson, 89 L. T. Rep. N. S. 84, 
86 [aff 89 L. T. Rep: N. S. 520, 522]. 
(2) “In the general usage of speech 
employed by men of business affairs, 
the word ‘securities’ is used in its 
widest sense to describe the broad 
class of financial investments.’ In 
re Vanderbilt, 182 Misc. 150, 229 NYS 
631, 635. 


{c] “Practically a synonym of ‘in- 
vestments.’ ”—Dis. op. in In re Milde- 
berger, 212 App. Div. 727, 732, 209 NYS 
649; In re Rayner, [1904] 1 Ch. 176, 
189 [quot In re Gent, [1905] 1 Ch. 
386, 389]. 


“Investment” 33 C. J. p 808. 


5Ou7t Ini rellapp, 4 wus ws (Chey 523) 
524. See In re Mildeberger, 212 App. 
Div. 727, 728, 209 NYS 649. 


[a] In construing wills, “the mean- 
ing is affected as usual by 
the construction of the particular 
will.” 2 Schouler Wills, ete. (6th ed) 
§ 1128 [quot In re Mildeberger, 212 
App. Div. 727, 728, 209 NYS 649]. 


60. See Licenses § 168. 


61. Storm v. Waddell, 2 Sandf. Ch. 
(N. Y.) 494, 507. 


62. Rosenthal v. Brown, 247 N. Y. 
479, 481, 160 NE 921; dis. op. in In re 
Mildeberger, 212 App. Div. 727, 7232, 
209 NYS 649; Thayer v. Wathen, 17 
Mes) CLV. 382, 391, 44 SW 906; In 
re Stark, 149 Wis. 631, 657, 134 NW 
389 [quot In re Pierce, 177 Wis. 104, 
Td ass" NW 7S) Reade. i, 125 (Ont, 
L. 182, 135, 20 OntWR 474. 


63. Boston R. Holding Co. v. Com., 
215 Mass. 493, 497, 102 NE 650, Ann 
Cas1914B 621 [quot J. S. Lang Engi- 
neering Co. v. Com., 231 Mass. 367, 
371, 120 NE 843; Bellows Falls Pow- 
er Co. v. Com., 222 Mass. 51, 65, 109 
NE 891, AnnCas1916C 834]. 


64. Storm v. Waddell, 2 Sandf. Ch. 
(N. Y.) 494, 507 (construing the term 
in bankruptcy statute). 


[§ 3] ©. What the Term Includes. 
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depend mainly upon the construction of that instru- 
The term has been particularly defined in 
the so called “Blue Sky Laws” governing the sale of 


The term be- 


generic,°! includes in its broadest sense,®? or in 
its ordinary acceptation,®? every interest or right, 
whether legal or equitable, absolute or contingent,°* 
attached to, or which is a charge upon specific prop- 
erty,°> or which entitles the owner thereof to be 
paid out of specific property ;®* so that it has been 
held to inelude bills of exchange;*®* bonds,°® for the 
payment of money;°® certificates of stock,7° or of de- 


65. Storm v. Waddell, 2 Sandf. Ch. 
{N. Y.) 494, 507 (construing term in 
bankruptcy statute). But see Ster- 
ling ve John, [1923 tok. Bosson,e ole 


66. Storm v. Waddell, 2 Sandf. Ch. 
(N. Y.) 494, 507 (construing term in 
bankruptcy statute). 


67. Jennings v. Davis, 31 Conn. 
134, 139; Boston R. Holding Co. y. 
Com., 215 Mass. 493, 497, 102 NE 650, 
AnnCasl1914B 621 [quot J. S. Lang En- 
gineering Co. v. Com., 231 Mass. 367, 
371, 120 NE 843]; Bank of Commerce 
v. Hart, 37 Nebr. 197, 202, 55 NW 6381, 
40 AmSR 479, 20 LRA 780; Wagner v. 
Scherer, 89 App. Div. 202, 203, 85 NYS 
894; In re Stark, 149 Wis: 631,)-657, 
134 NW 389 [quot In re Pierce, 177 
Wis. 104, 111, 188 NW 78]. 


“Bill of exchange” 
Notes § 4. 


68. Jennings v. Davis, 31 Conn. 
134, 139; Boston R.. Holding Cos v. 
Com., 215 Mass. 498, 497, 102 NE 650, 
AnnCas1914B 621 [quot J. S. Lang En-. 
gineering Co. v. Com., 281 Mass. 367,. 
371, 120 NE 843; Bellows Falls Pow- 
er Co. v. Com., 222. Mass. 51, 65, 109 
NE 891, AnnCas1916C 834]; Bank of 
Commerce v. Hart, 37 Nebr. 197, 202, 
55 NW 631, 40 AmSR 479, 20 LRA 
780; Rosenthal v. Brown, 247 N. Y. 
479, 481, 160 NE 921; Wagner v. 
Scherer, 89 App. Div. 202, 203, 85 NYS 
894; Stickel v. Atwood, 25 R. I. 456, 
461, 56 A 687 (“Securities held by a 
bank for example, include its bonds”); 
Thayer v. Wathen, 17 Tex. Civ. A. 382, 
391, 44 SW 906; In re Stark, 149 Wis. 
631,) 65%). 134 NW, 389° fauot In are 
Pierce, 177 Wis. 104, 111, 188) NW 
78). 


“Bond” see Bonds § 1. 


69. Jennings vy. Davis, 
1345, 1139", 


“Money” 40 C. J. p 1489. 


70. Boston R. Holding Co. v. Com., 
215 Mass. 498, 497,.102 NE 650, Ann 
Casi914B 621 [quot J. S. Lang Engi- 
neering, Co. v. Com.,.231 Mass.) 367, 
371, 120 NE 848]; dis. op. in In re 
Mildeberger, 212 App. Div. 727, 732, 
209 NYS 649; Thayer v. Wathen, 17 
Tex. Civ. A. 382, 391, 44 SW 906; In 
re Stark, 149 Wis. 631, 657, 134 NW 
389 [quot In re Pierce, 177 Wis. 104, 
111, 188 NW 78]. But see Bank of 
Commerce v. Hart, 37 Nebr. 197, 202, 
55 NW 631, 40 AmSR 479, 20 LRA 780 
[quot In re Mildeberger, 212 App. Div. 
727, 729, 209 NYS 649, and cit Re J. H., 
25) Ont. 1. 132, 001385, 20) Ont wiki 4 74 
(where it is said “ ‘securities’ does 
not strictly speaking cover shares in 
joint stock companies’’) ]. 


[a] Authorities conflicting.— (1) 
“The authorities do not agree as to 
whether the word includes stock cer- 
tificates.”’ In re Mildeberger, 212 App. 
Div. 727, 728, 209 NYS 649. .(2) 
“While there are authorities to the 
contrary, holding that technically 


see Bills and 


31 Conne 
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posit;71 deposits in savings banks,?? or in savings 
departments of trust companies ;"3 "freehold eround- 
rents;** gold and silver certificates,*° and notes of 
promises to pay money;*? 
promissory‘® notes,*® and other evidences of debt,®° 
or indebtedness,*! or of property,*? such as stocks,*% 


the United States ;7° 


SECURITIES 


common and preferred;** and stocks, funds, and 


shares of stock are not ‘securities,’ 
the term in its broadest sense and 
ordinary usage does embrace certifi- 
cates of stock» -Dis..op,.. in In -re 
Mildeberger, 212 App. Div. 727, 732, 
209 NYS 649. 


{[b] Provision in bank’s charter 
enumerating among other powers “to 
purchase securities of every kind,” 
held not to authorize cashier’s pur- 
chase of certain stock, the court say- 
ing: “True it says ‘to purchase se- 
curities of every kind’ but certificates 
of stock are not securities within the 
meaning of this provision, nor such as 
the word imports in commercial or 
banking phraseology. Bank of Com- 
merce v. Hart, 37 Nebr. 197, 202, 55 
NW 631, 40 AmSR 479, 20 LRA 780 
[quot In re Mildeberger, 212 App. Div. 
727, 729, 209 NYS 649]. 


“Certificate of stock” 11 C. J. p 78. 


71. Boston R. Holding Co. v. Com., 
215 Mass. 498, 497, 102 NE 650, Ann 
Cas1914B 621 [quot J. S. Lang Engi- 
neering Co. v. Com., 231 Mass. 367, 
371, 120 NE 843]. 


72. J. S. Lang Engineering Co. v. 
Com., 231 Mass. 367, 371, 120 NE 843. 


73. J. S. Lang Engineering Co. v. 
Com., supra. 


74. In re Tapp, 74 L. J. Ch. 523, 
524, 


“Ground rents” see Ground Rents 
Sil: 

75. Howard Sav. Inst. v. Newark, 
63 N. J. L. 547, 549, 44 A 654. 


76. Jennings v. Davis, 31 Conn. 134, 
140; Howard Sav. Inst. v. Newark, 
63 N. J. L. 547, 549, 44 A 654. 


{a] “The bonds and promissory 
notes of the government of the Unit- 
ed States and of the individual states, 
of municipal corporations, etc., are 
familiarly spoken of as the subject of 
‘investment.’ They are considered 
good ‘securities,’ and therefore capi- 
talists ‘invest’ in them.” Jennings v. 
Davis, 31 Conn. 134, 140. 


77. Rosenthal v. Brown, 247 N. Y. 
ae 481, 160 NE 921. See also supra 
§ 1. 

78. Anderson L. D. [cit Wagner v. 


Scherer, 89 App. Div. 202, 203, 
894]; Jennings v. Davis, 31 Conn. 134, 
139; Peaslee v. Rounds, 77 N. H. 544, 
/94 A 263, 265; In re Stark, 149 Wis. 
631, 657, 1384 NW 389 [quot In re 
Pierce, 177 Wis. 104, 111, 188 NW 78]. 


[a] “Promissory notes among our 
people are regarded as ‘securities’ for 
money, more or less valuable indeed 
in proportion as the pecuniary ability 
and credit of the makers are more or 
less reliable.” Jennings v. Davis, 31 
Conn. 134, 140 [quot Wagner v., 
Scherer, 89 App. Div. 202, 203, 85 NYS 
894]. 


“Promissory note’ 
Notes § 20. 


79. Anderson L. D. [cit Wagner 
v. Scherer, 89 App. Div. 202, 203, 85 
NYS 894]; Jennings v. Davis, 31 Conn. 
134, 139; Boston R. Holding Co. v. 
Com., 215 Mass. 493, 497, 102 NE 650, 
AnnCasi1914B 621 [quot J. S. Lang En- 
gineering Co. v. Com., 231 Mass. 367, 


85 NYS 


see Bills and 


371, 120 NE 843]; 
v. Hart, 37 Nebr. 197, 202, 55 NW 
631, 40 AmSR 479, 20 LRA 780; Peas- 
lee v. Rounds, 77 N. H. 544, 94 A 263, 
265; Stickel v. Atwood, 25 R. I. 456, 
461, 56 A 687 (‘securities held by a 
bank, for example, include its . . . 
notes’) sin ve Stark, £49 Wis. Got, 
657, 1384 NW 389 [quot In re Pierce, 
177 Wis. 104, 111, 188 NW 78]. But 
see Commonwealth Bonding, etc., Ins. 
Co. v. Hollifield, (Tex. Commn, A.) 
220 SW 322. 


[a] Farmers’ first mortgage notes 
under the Federal Farm Loan Act [12 
USCA §§ 841, 842] held included. Chi- 
cago First Nat. Bank v. U. S., 38 F. 
(2d) 925, 930. 


[b] Used in contract to subscribe 
for stock in insurance company, pay- 
ing “in cash or securities to be ap- 
proved by the insurance department,” 
held not to mean notes of subscriber, 
secured by deed of trust on realty to 
secure his liability under contract. 
Commonwealth Bonding, etc., Ins. Co. 
v. Hollifield, (Tex. Commn. A.) 220 
SW 322, 323. 


80. Thayer v. Wathen, 17 Tex. Civ. 
A. 382, 391, 44 SW 906; In re Stark, 
149 Wis. 631, 657, 134 NW 389 [quot 
In re Pierce, 177 Wis. 104, 111, 188 
NW 78]. See also supra § 1. 


[a] Uncashed check held included. 
—Peaslee v. Rounds, 77 N. H. 544, 94 
A 263, 265. 


81. Boston R. Holding Co. v. Com., 
215 Mass. 493, 497, 102 NE 650, Ann 
Cas1914B 621 [quot J. S. Lang Engi- 
neering Co. v. Com., 231 Mass. 367, 
371, 120 NE 8438; Bellows Falls Pow- 
er Co. v. Com., 222 Mass. 51, 65, 109 
NE 891, AnnCas1916C 834]. See also 
supra § 1. 


82. Boston R. Holding Co. v. Com., 
215 Mass. 493, 497, 102 NE 650, Ann 
Cas1914B 621 [quot J. S. Lang Engi- 
neering Co. v. Com., 231 Mass. 367, 
371, 120 NE 843]; Rosenthal v. Brown, 
247 N. Y. 479, 481, 160 NE 921; Thayer 
v. Wathen, 17 Tex. Civ. A. 382, 391, 44 
SW 906; In re Stark, 149 Wis. 631, 
657, 184 NW 389 [quot In re Pierce, 
U7 Wis) 104, ttt ess NW) Sie see 
also supra § 1. 


fa] “Includes not only bonds 

but also evidences of proper- 

ty such as corporate stocks.’ Rosen- 

thal v. Brown, 247 N. Y. 479, 481, 160 
NE 921. See ‘also supra § ily 


83. Fox v. Harris, 141 Md. 495, 
505, 119 A 256, 26 ALR 806; In re 
Vanderbilt, 132 Mise. 150, 229 NYS 
631, 635. See In re Pierce, 177 Wis. 
104, 111, 188 NW 78; In re Stark, 
149 Wis. 631, 657, 1834 NW 389 (bank 
stock). But see Re J. Hi 2b Ont. 
L. 132, 1385, 20 OntWR 474. 


[a] “Does not include shares in a 
joint stock company, if the word be 
used in its ordinary legal and pri- 
mary meaning.” Re J.\H., 25 Ont. 
L, 132, 134, 20 OntWR 474. 


[b] Meaning broadened by usage. 
—(1) “While the word securities, 
construed strictly, does not cover 
corporate stock, but rather bonds or 
evidences of debt, it has undoubtedly 
acquired a much broader meaning by 
general usage.” In re Stark, 149 Wis. 


Bank of Commerce! 631, 


shares ;8* hence it is not confined to documents which 
give a charge upon some specific property ;** nor is it 
necessarily limited to secured debts.°* 
held not to include cash in bank;**® nor contracts for 
future delivery of a commodity;*® nor jewelry;°° 
nor judgments;°! nor land;°” 


It has been 


nor mere choses in 


657, 134 NW 389 [quot In ‘re 
Pierce, 177 Wis. 104, 110, 188 NW 
78]. (2) “Indeed it may be said, we 


think, to be matter of common knowl- 
edge that the word is generally used 
in this broad sense.’ In re Stark, 
149 Wis. 631, 657, 134 NW 389 [quot 
In’ re Pierce, 177 Wis: 104)" .iiseiss 
NW 78]. 


[ce] Under a will authorizing trus- 
tees to dispose of estate property 
and to reinvest the proceeds in ‘good, 
safe securities,’ stocks in a corpo- 
ration held to be securities; recog- 
nized as such, both by the legisla- 
ture [Code art 93 § 242] and by the 
courts. Fox v. Harris, 141 Md. 495, 
505,119 A. 256, 259; 26 ALR 806. 


“Stock” see Corporations § 498 et 
seq; [36 Cyc 1299]. 

84. In re Vanderbilt, 
150,229 NYS 631, 635. 


“Common stock” see Corporations 
§ 558. 


“Preferred stock” see Corporations 
§§ 559-586. 

85. In re Johnson, 89 L. T. Rep. 
N. S. 84, 86 (where this is said to 
be an express definition in the Set- 
tled Land Act 1882, taken werbatim 
from the Conveyancing and Law of 
Property Act 1881). 

“Fund” 27 C. J. p 926. 


“Weed hao see Corporations §§ 506— 


132 Misc. 


86. Sterling v. John, 
B. 557, 561. 


87. Inre Vanderbilt, 132 Misc. 150, 
229 NYS 631, 635. ¢ 


88. Boston R. Holding Co. v. Com., 
215-Mass. 493, 497, 102 NE 650, Ann 
Cas1914B 621 [quot J. S. Lang En- 
gineering Co. v. Com., 231 Mass. 367, 
371, 120 NE 843]. 


[a] Distinguished from savings 
deposits.— ‘It is. not like money on 
deposit in a savings bank which is 
represented by a book containing the 
contract between the depositor and 
the bank which may be fairly said 
to be a Security.’ Boston R. Hold- 
ing Co. v. Com., 215 Mass. 493, 496, 
102 NE 650, AnnCas1914B 621 Tquot 
J. S. Lang Engineering Co. v. Com., 
231 Mass. 367, 371, 120 NE 843]. See 
also supra notes 72, U3. 


89. Rosenthal v. Brown, 247 N. Y. 
479, 482, 160 NE 921 (“the language 
is, however, maladroit as applied to 
the purchase of cotton futures’’). 


90. Sardo v. Maryland Fidelity, etc., 
Co., 100 N. J. Eq. 332, 336, 134A 774 


[a] Insurance policy defining “se- 
curities’ covered thereby to “mean 
only such bonds, debentures, checks, 


£1923), as 


coupons, demand and time drafts, 
notes, etc., aS are negoti- 
able,” held not to cover jewelry, even 


though agent assumed that it did. 
Sardo v. Maryland Fidelity, etc., Co., 
LOO TN. Ja HdS Se2e used, 134 A 774. 


91. Mace v. Buchanan, (Tenn. Ch. 
A.) 52 SW 505, 507. 


“Judgment” see Judgments § 1. 


92. Pratt v. Worrell, 66 N. J. Ea. 
194, 201, 57 A 450. 


[a] In construing will giving ex- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ate cles eae 


_tator’s 


“to equivalent money. 


vent.°+ 
{§ 4] D. In Phrases. 


iies,”2> 
ties, ‘7 “securities . . 


ecutor power to sell any of the tes- 
“securities,” the court said: 
“No meaning can be given to the 
word ‘securities,’ as here used, which 
would declare it to mean ‘land.’ The 
power to sell ‘securities’ cannot be 
construed to enable the executor to 
sell the testator’s real estate.’”’ Pratt 
Ne Dear as 66 N. J. Hq. -194, 201, 57 


“Land” 35 C. J. p 933. 


93. Boston R. Holding Co. v. Com., 
215 Mass. 493, 497, 102 NE 650, Ann 
Cas1914B 621 [quot J. S. Lang En- 
gineering Co. v. Com., 231 Mass. 367, 
371, 120 NE 843]. 


“Chose in action” 11 C. J. p 759. 


94 Peo. v. Mercantile Credit 
Guaranty Co., 35 Misc. 755, 761, 72 
NYS -373. 

[a] They “do not partake of the 


nature of ‘securities,’ as the term is 
naturally understood.” Peo. v. Mer- 
cantile Credit Guaranty Co., 35 Misc. 
755, 761, 72 NYS 373. 


95. In re Johnson, 89 L. T. Rep. 
-N. S. 84, 87 [aff 89 L. T. Rep. N. 
S:-520; 521). 

96. Whitely v. Arbogast, 17 OhS& 


CP 569, 574. 


In re Mildeberger, 212 App. 


97. 
Div. 727, 729, 209 NYS 649. 


98. Bissinger v. Massachusetts 
Bonding, etc., Co., 83 Or. 288, 294, 
163 P 592. 


[a] “Phrase should be construed 
to signify bonds or negotiable instru- 
ments that are readily convertible in- 
” Bissinger v. 
Massachusetts Bonding, etc., Co., 83 
Or. 288, 294, 163 P 592. 


[b] Held not to mean bank de- 
posit.—Bissinger  v. 
Bonding, etc., Co., 
16s P 592: 

[ec] Cash” distinguished.—Bis- 


singer v.. Massachusetts Bonding, 
etc., Co., 88 Or. 288, 294, 163 P 592. 


“Cash” 11 C. J. p 22. 


99. Mace v. Buchanan, (Tenn. Ch. 
A.) 52 SW 505, 507. 


1. Mace v. Buchanan, supra. 


2. Fox v. Harris, 141 Md. 495, 503, 
119 A 256, 26 ALR 806. 


8. In re Hutchinson, 88: L. J. Ch. 
352, 356. 


[a] “Giquid securities, or in oth- 
er words, those easily converted in- 
to cash when the necessity arises.’ 
Murray New. Eng. D. [quot In re 
Hutchinson, 88 L. J. Ch. 352, 356]. 


“Tiquid” 37 C. J. p 1263. 
4 Sardo v. Fidelity, etc., Co., 100 
N. J. Eq. 332, 334, 134 A 774. 


'5. Com. v. Reading Sav. Bank, 133 
Mass. 16, 22, 48 AmR 495 [quot J. 
S. Lang Engineering Co. v. Com., 231 
Mass. 367, 371, 120 NE 843], 


[a] Savings bank book.— 
books of a depositor are 


83 Or. 288, 294, 


“The 


‘something more than mere state- 


ments of account, and partake of the 
[56 C. J.—81] 


action ;°* nor real estate and mortgages of an insol- 


“All securities for money 
standing invested in my name,”®® “bonds or other 
securities of the state,”®® “cash and securities,”®? 
“cash securities,”?§ “dealers i in securities,”®® “dealing 
in securities,”! “good, safe securities,””2 “liquid se- 
curities,”’? “money and securities,’* “money securi- 
“obligations or securities, "6 “other securi- 
. bought or sold in open mar- 


Massachusetts | 


SECURITIES 


kets,”® 


“securities. for 


[56 C.J.] 1281 


money,” “securities for 


money invested,”!° “securities given by an insolvent 


“securities . 
cease,”15 “ 


ural person . . 


nature of money securities.” 
v. Reading Sav. Bank, 133 Mass. 16, 
22, 43 AmR 495 [quot J. S. Lang 
Engineering Co. v. Com., 231 Mass. 
3867, 371, 120 NE 843]. 


6. Chicago First Nat. Bank v. U. 
S.,°38 F. (2d) 925, 930. 


7. Duncan v. Maryland Sav. Inst., 
10 Gill & J. (Md.) 299, 308; Storm 
ee eed, 2 Sandf. Ch. (N. Y.) 494, 


[a] “The words .. . 
bills, bonds, notes, mortgages, etc. 
Duncan v. Maryland Sav. Inst., 10 
Gill & J. (Md.) 299, 308. 


“Other” 46 C. J. p 1142. 


8. Decedent’s Est. L. (Consol. L. 
ec 13) § 122 [quot In re Chambers, 
155 NYS 153, 154]. 


9. Jennings v. Davis, 31 Conn. 
134, 139; Stirling v. John, [1923] 1 
K, B. 557, 561; In re Rayner, [1904] 
1 Ch, 176, 189; In re~ Hutchinson, 
In re Johnson, 
5 tie O4, Ow Latin So 
INS) 5201 Re Mackenzie, 
30 Ont. L. 173, 185, 4 OntWN 1392, 
24 OntWR 678, 5 OntwWN 569; Re 
Jd 2 Ont yl. wdisene LT oDy 20 Ont 
WR 474; Canadian Mut. Loan, etc., 
Co. v. Nisbet, 31 Ont. 562, 565; Mont- 
real Bank v. McTavish, 13 Grant Ch. 
(Ont.) 395; 397; -Reg. y. Potter, 10 
WaRCeiCre PP.) WOnts) aso 42a Le 
Naughton v. Webster, 6 U. C. L. J. 
(Ont.) 17, 18. See Howland v. Codd, 
9 Man. 435, 438; Rumohr v. Marx, 3 
Ont? 167; 17th: 


[a] “The primary meaning of se- 
curities for money is money secured 
on property.” In re Hutchinson, 88 
L. J. Ch. 352, 354. 


[b] Broader meaning.—‘“At the 
present day the words are widely 
used in a more general sense as 
meaning stocks and shar es dealt with 
on the Stock Exchange.” In re 
Hutchinson, 88 L. J. Ch. 352, 354. 


[c] “In the absence of any con- 
text showing that the word was in- 
tended to be used in the wider sense 
I consider that I am bound to give 
to it its primary meaning of money 
secured on property.” In re Hutchin- 
son, 89 a J. Ch. aod, oor 


{[d] “Bills of exchange, bonds for 
the payment of money, and promis- 
sory notes are, in the popular ac- 


| ceptation of the term securities for 


money.” Jennings v. Davis, 31 Conn. 
134, 139 
[e] “A fire policy under seal aft- 


er money has become payable there- 
on, is certainly within these words.” 
Montreal Bank v. McTavish, 13 Grant 
Ch. (Ont:)! 3955380 7 


[f] Post dated cheques held “se- 
curities for money.’—Stirling  v. 
John, [1923] LA. B. 57, 561. 


[g] As equivalent of “securities.” 
—‘‘The words ‘securities for money’ 
are indistinguishable from the sin- 
gle word ‘securities.’’’ In re Hutch- 
inson, 88 L. J. Ch. 352, 354. 


“Securities” see supra § 1. 
10. In re Johnson, 89 L. T. Rep. 


debtor,”!1 “securities given for the debt,’ 
rities of a company,’ “securities of the debtor,’** 


“such securities,”+8 
think proper,”!® “the same securities,”?° and “val- 


‘A.) 220 SW. 322, 


“secu- 


standing in my name at my de- 


securities to be approved by the insurance 
department,”!® “securities which if owned by a nat- 


would be liable to taxation,”1+* 
“such securities as they shall 


Com. DyOT, 84, 87 [aff 89 L. T. Rep. N. S. 


11. Stickel v. Atwood, 25 R. I. 456, 
461, 56 A 687. See Easton v. Ormsby, 
USe Ry he S09 sg Sai) cli eAs oe 


[a] A bond given by a debtor to 
release chattels taken under attach- 
ment “is not one of the ‘securities’ 
referred to in section 15 of said chap- 
ter 237 [Pub. St.], nor does it af- 
fect or prevent the equal distribution 
of the estate. . ‘Securities’ 
in section 15 can only refer, there- 
fore, to such security as creates a 
lien on the debtor’s estate.” Easton 
Va. iOrmspy, 134 Rete t309 es Sicte ate 


. 


12. Elkin Henson Grain Co. v. 
White, 134 Miss. 203, 207, 98 S 531. 


[a] Check in payment for intoxi- 
cants held within the condemnation 
of Hemingway Code § 2085, which 
declares void all notes or other se- 
curities given for the purchase price 
of such liquors. Elkin Henson Grain 
eg White, 134 Miss. 203, 207, 98 


13. 
bolte, 
879. 


[a], “Bhesphrase. | i ey eee as eae 
biguous.”’—Cincinnati, etc., R. Co. 
Kleybolte, 80 Ohr Stasoda, 317, 88 NE 


1 if How ECGS v. 
Guaranty Co., 
NYS 373, 


ee In re Mayne, [1914] 2 Ch. 115, 


16. Commonwealth Bonding, 
Ins. Co. “_ Hollifield, 


Cincinnati, etc., R. Co. v. Kley- 
80) Oh. USt- 311, 3174-88") Nae 


Credit 
755, 761, 72 


Mercantile 
35 Misc. 


ete., 
(Tex. Commn. 
323 [cit Mitchell 
v. Porter, (Tex. Commn. A.) 223 SW 
197, 198, 200). 


[a] As used in stock subscription 
contract, calling for payment, in cash 
or in securities meeting the approval 
of the insurance department, the gen- 
eral meaning of the term held limit- 
ed to such securities as constitute 
property,. in contemplation of law, 
proper to be used in payment and sat- 
isfaction of a stock subscription. 
Mitchell v. Porter (Tex. Commn. A.) 
223 SW 197, 200. 


17. J. S. Lang Engineering Co. v. 
Com., 231 Mass. 367, 369, 120 NE 843; 
Bellows Falls Power Co. v. Com., 222 
Mass. 51, 64, 109 NE 891, 898, AnnCas 
1916C 834; Boston R. Holding Co. v. 
Com., 215 Mass. 493, 494, 102 NE 650, 
AnnCas1914B 621. 


aac Inj te Gent, [1905 11 Chose, 


8 Worts v. Worts, 18 Ont. 332, 
0 


[a] TYestator’s direction to his ex- 
ecutors ‘‘to invest in such securities 
as they shall think proper” held not 
to justify continuing the testator’s 
partnership business by converting 
it into a joint stock company with 
surviving partner. Worts v. Worts, 
18 Ont. 332, 340. 


20. In re Rayner, [1904] 1 Ch. 
190. 


176, 


1282 [56 C.J.] 


uable securities.’21 


SECURITY.2? 
al. 


[a] As used in will the phrase 
meant “the same investments.” In re 
Rayner, [1904] 1 Ch. 176, 189, 190. 

“Same” ante. 

21. Bissinger v. Massachusetts 
popes: etc., Co., 83 Or. 288, 297, 163 


22. See also Bonds 9 C. J. p 1 and 
cross references p 6; Recognizances 
53 C. J. p 556 and cross references p 
558; Secure ante; Securities ante; 
Undertakings [39 Cyc 674]. 


By particular persons or in particu- 
lar proceedings or transactions: 
Absentees § 13. 

Abstracts of Title § 8. 
Admiralty § 226. 
Agency §§ 295-297. 


Appeal and Error §§ 1136-1283, 1420-— 
1440, 1617, 2829, 


Arbitration and Award §§ 689-710. 

Arrest §§ 191-194, 263-270. 

Assignments §§ 124-132, 141-143. 

Assignments for Benefit of Creditors 
§§ 294-299, 521-531. 

zabechnent §§ 97, 231, 283-318, 677- 

Attorney and Client § 173. 

Auctions and Auctioneers §§ 66-68. 

Audita Querela § 17. 

Bail"¢ C.J. p 883. 

Bankruptcy § 754. 

ars and Banking §§ 452-458, 761- 


Bastards §§ 99-105, 152-161. 

Bills and Notes §§ 858-861, 702, 7038. 

Bonds 9 C. J. p 6 (cross references). 

Breach of the Peace §§ 20-58. 

Building and Construction Contracts 
§§ 195-198. 

Certiorari §§ 177-197. 

Chattel Tee e tees 11 C. J. p 387 (par- 
ticularly §§ 13, 20). 

Compositions on Creditors § 89. 

Contempt § 25. 

Continuances §§ 21, 148. 

Contracts § 461. 

Convicts §§ 24-26. 

Corporations § 1904. 

Costs §§ 464-575, 594-727, 788-868. 

Criminal Law § 3257. 

Customs Duties §§ 204-209. 

Depositaries §§ 54-65, 

Detinue § 42. 

Divorce §§ 739-742, 

Drains § 67. 

Ejectment § 109. 

Eminent Domain § 324. 

Estates § 104. 

Executions §§ 517, 1175-1183. 

Executors and Administrators §§ 
189-230, 1270, 1295-13804, 1431-14387, 
1485, 1610, 1611. 

Fire Insurance § 626. 

Frauds, Statute of § 35. 

Fraudulent Conveyances 3 221, 227- 
233, 269, 287, 290, 291, 356, 430, 774. 

Gaming § 305. 

Garnishment §§ 277-286, 349, 580-582, 
606. 


[§ 1] A. As Noun—1. In Gener- 
“Security” has been referred to as a general 
term,*? a word of broad import,?* not to be found 
in the old law dictionaries,?®° although it is said to 
have an established and well-known meaning in the 


SECURITIES—SECURITY 


minds of most people.”® “Security” has been defined 


Guardian and Ward, §§ 88-106, 216, 
241, 480-547. 


Husband and Wife §§ 579, 956-958. 
Indemnity 31 C. J. p 417. 

Injunctions §§ 505-527, 626, 655, 733. 
Insane Persons §§ 304-314. 
Insolvency §§ 107, 175, 176. 
Intoxicating Liquors § 155. 

Judges § 118. 

Judgments §§ 590, 591, 987. 

Judicial Sales § 78. 


Justices of the Peace §§ 175, 264, 358, 
359, 442-463. 


Landlord and Tenant § 239 text and 
note 18 [d], 1063-1106, 1216, 1236, 
1274, 1592. 


Liens 37°C. ‘J. p 303. 


atone of Actions §§ 20-26, 230, 


Logs and Logging § 218. 
Lost Instruments §§ 47-52. 
plardonine § 160 text and notes 32- 


Maritime Liens 38 C. J. p 1194. 


Mechanics’ Liens 40 C. J. p 24 (par- 
ticularly §§ 434-445, 500. text and 
notes 50-52). 


Mortgages 41 C. J. p 218 (particularly 
Lee was pon 9438-9538, 1250, 1251, 


Monies Corporations §§ 2504, 2595, 
4448, 


Mutual Benefit Insurance § 58. 

Ne Exeat §§ 31, 32. 

Officers §§ 88-94. 

Partnership §§ 3829-331. 

tes § 607 text and notes 51, 52, 


Payment § 60. 
Principal and Surety 50 C. J. p 1. 
Receivers §§ 88, 89. 


Recognizances 53 C. J. p 558 (cross 
references). 


Release § 89. 
Replevin §§ 116-133, 156-159. 
Sequestration post. 


Sheriffs and Contables [35 Cyc 1712]. 


Shipping [86 Cyc 180 (bottomry 
bond) ]. 


Supersedeas [37 Cyc 603]. 

Trusts [39 Cyc 254]. 

Vendor and Purchaser [39 Cye 1324]. 
Warehousemen [40 Cye 407]. 
Witnesses [40 Cyc 2174]. 

Collateral security see Collateral 
Security 11 C. J. p 961; Compositions 
with Creditors § 65; Limitations of 
Actions § 76; Payment § 59; Pledges 
49 C. J. p 888; Sales §§ 1222, 1429, 
1430. 

New, additional, or other security: 
Agriculture § 94. 

Alteration of Instruments § 152, 
Attachment §§ 296, 998. 

Bills and Notes § 858. 

Chattel Mortgages § 461. 


‘Costs §§ 544-549. 


Bento and Administrators §§ 213- 
is) 


Garnishment § 286. 


fined as meaning anything that guards or protects, 
something which frees you from care,*? or makes 
the enjoyment or enforcement of a right more secure 


variously as meaning certainty;?7 guaranty ;?° pro- 
tection;?® safety;?° and the term also has been de- 
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Guaranty §§ 134, 168. 

Liens § 56. 

Maritime Liens § 128. 

Mechanics’ Liens §§ 424-428. 

Mortgages §§ 943, 955, 1065. 

Vendor and Purchaser [39 Cye 1835— 
1842]. 
Personal security: 

Constitutional guaranty of see Con- 
stitutional Law § 449. 

Loan by guardian on see Guardian 
and Ward § 240. 


23. Chicago First Nat. Bank v. U. 
S., 38 F. (2d) 925, 930; Storm v. Wad- 
dell, 2 Sandf. Ch. CN. Y-.)) (494565063 
See Stickel v. Atwood, 25 R. i 456, 
461, 56 A 687 (“a general word’). 


24. Renton v. Gibson, 148 Cal. 650, 
655, 84 P 186. See Bellows Falls Pow- 
er Co. v. Com., 222 Mass. 51, 65, 109 
NE 891, AnnCasi916C 834 (describ- 
ing term ‘‘securities’’). 


[a] Broadened by present usage.— ~ 


“To this word ‘security’ present us- 
age gives a generous scope far be- 
yond its literal meaning.” 2 Schouler 
Wills, etc., (6th ed) § 1128 [quot In 
re Mildeberger, 212 App. Div. 727, 
728, 209 NYS 649]. 


25. Storm v. Waddell, 2 Sandf. Ch. 
(N. Y.) 494, 506. 

26. Marberger v. Pott, 16 Pa. 9, 13, 
55 AmD 479. 


27. Webster D. 
Waddell, 2 Sandf. Ch. 
506]. 


[quot Storm v. 
(N. YOWAISG 


[a] “Synonymous with . . 
‘certainty’.”—Storm  v. Waddell, 2 
Sandf. Ch. (N. Y.) 494, 506. 


“Certainty” 11 C. J. p 75. 


ye Norris v. Spencer, 18 Me. 324, 
[a] “Equivalent to the word ‘guar- 


ata NOES v. Spencer, 18 Me. 324, 


[b] Commercial “guaranty” distin- 
guished.—‘‘It is in broad contrast 
with ‘guaranty’ which imports a con- 
ditional liability, if due steps are tak- 
en against the principal.” Marberger 
v. Pott, 16 Pa. 9, 13, 55 AmD 479. See 
also Guaranty § 6. 


29. Nichols v. Rawding, 43 N. S. 
192, 201. 


[a] “May be used in two senses: 
protection, or the instrument of pro- 
tection or security. It is here used 
in the former sense.’ Nichols v. 
Rawding, 43 N. S. 192, 201 (constru- 
ing statute governing amendment or 
cure of insufficiency of security by 
making deposit). 


“Protection” 50 C. J. p 824. 


30. Webster D. [quot Storm v. 
Bea 2 Sandf. Ch. (N. Ys) 4943 


[a] “Synonymous with ‘safety’. 
—Storm v. Waddell, 2 Sandf. Ch. (N. 
Y.) 494, 506. 

“Safety” 54 C. J. p 1117. 


31. Stickel v. Atwood, 25 R. I. 456, 
461, 56 A 687. 


32. In re Johnson, 89 L. T. Rep. 
N. S. 84, 85 [aff 89 L. T. Rep. N. S. 


5201]. 


For later cases, Tevelapmenea and changes in the law see Annotations, same title and section number. 


or certain;®® stake;** surety;?5 that which makes 
secure or certain,?° or renders a matter sure;** that 
which secures,** or makes safe;?® the instrument of 


protection or security.*° 


[§ 2] 2. Applied to Commercial Transactions—a. 
When employed in commercial transac- 
is less comprehensive than when 
generally used, and has a known legal significance.*! 
In this connection the term has been defined as some- 
thing given, deposited, or pledged,*? or to be given 
or deposited,*® to make secure or certain, the fulfill- 
ment of an obligation,** the observance of a provi- 
sion,*® or the payment of a debt;*® something which 
makes the payment of money more secure,*? such as 
binds lands or something to be answerable for it;*8 a 
document giving the holder the right to demand and 


In General. 


tions “security” 


[a] “That is care as_to money 
which you have invested.” iM) VRE 
Johnson, 89 L. T. Rep. N. S. 84, 85 
{aff 89 -L. T. Rep. N. S. 520]. 


[b] “The term has changed, and 
in common parlance in busi- 
ness circles, with those who deal with 
these matters, ‘security’ no longer is 
limited, at any rate, to that which 
frees you from care in the sense of 
making it certain . . that your 
money is safe, and will in due time 
. be repaid to you.” In re John- 

son, 89 L. T. Rep. N. S. 84, 86. 


“Care” 9 C. J. p 1286. 


33. Rapalje & L. L. D. [quot Stew- 
art First Nat. Bank v. Hollinsworth, 
78 Iowa 575, 580, 43 NW 536, 6 LRA 
92; Coolidge v. Ayers, 77 Vt. 448, 452, 
61 A 40]. 


34 Jarrard v. McPartay, 95 Kan. 
719, 722, 149 P 696. 


[a] “Stake” pegonynione-2Ooulb 
Eng. Synonyms [auot peceete v. Mc- 
Carthy, 95 Kan. 719, 722:-149 P 696]. 


“Stake” [36 Cyc 813]. 


35. Goggins v. Jones, 115 Ga. 596, 
598, 41 SE 995; Boulware v. Hart- 
sook, 83 Va. 679, 684, 3 SE 289. See 
Harper v. McVeigh, 82 Va. 751, 754, 
1 SE 198. 


“The word ‘security’ is often used 
in the Code in the sense of ‘surety’.” 
Goggins v. Jones, 115 Ga. 596, 598, 41 
SE 995. 


[a] “The addition of the word 

. . to the signature of a bond is 
prima facte evidence of the surety- 
ship.’’ Boulware v. Hartsook, 83 Va. 
679, 684, 3 SE 289. See Harper v. Mc- 
Veigh, 82 Va. Rol, 754, 1 SH 193° 


[b] “Surety” contrasted.—Jarrard 
vy. McCarthy, 95 Kan. 719, 722, 149 -P 
696. 


“Surety” see Principal and Surety 
Qe 


36. Storm v. Waddell, 2 Sandf. Ch. 
(N. Y.) 494, 506. 


[a] “In its proper use it relates to 
pecuniary matters; and often consists 
of a promise of right not attended 
with possession | sof the thing upon 
which it reposes.” Storm v. Waddell, 
2 Sandf. Ch. (N. Y.) 494, 506. 

37. Bouvier L. D. [quot Storm v. 
Waddell, 2 Sandf. Ch. (N. Y.) 494, 
507]. 

38. Webster New Int. D. 
Chicago First Nat. Bank v. U. 
EY (2d) 925, 930). 


“Secure” ante. 


39. Webster New Int. D. [quot 
Chicago First Nat. Bank v. U. S., 38 
hy (7d!) 92/5, 930]. 


“Safe” 54 C. J. p 1115. 


[quot 
S., 38 


SECURITY 


[56 C.J.] 1283 


receive property not in his possession;*® or a doeu- 
ment held by a creditor as guarantee of his right to 
payment;°° an evidence of debt,> or of property ;°7 


an instrument which renders certain the performance 


of a contract ;** 


anything given as a pledge or cau- 


tion;°>* anything given or deposited to secure the 
payment of a debt,®> or the performance of a con- 
tract;°>® anything that makes money more assured 
in its payment, or more readily recoverable.*? 


“Debt” is not a synonym of “security.”>8 


[§ 3] b. What Term Includes. The term is usual- 
ly appled to an obligation, pledge, mortgage, de- 
posit, len, ete.;°° 
make secure the payment or performance of his 
debt,°° by furnishing’ the creditor with a resource 


given by a debtor in order to 


40. Nichols v. Rawding, 43 N. S.| Man. 503, 510. 
age pa Bei ai Lede “Debt” 17 C. J. p 1371. 
ieitinewon cy es) at. B81, 43 52. Century D. [quot In re Vander- 


78 Iowa 575, 
NW 536, 6 LRA 92. 


42. Webster New Int. D. [quot 
Chicago First Nat. Bank v. U. S., 38 
EF. (2d) 925, 930]. 


43. Webster D. [quot In re Sloan, 
2=Del. Con CPa.)) 809% 3107. 


44. Webster New Int. D. 
Chicago First Nat. Bank, v. U. 
F. (2d) 925, 930; .In re Sloan, 2 
Cor CRa.) 1309; 310. 


45. Webster D. [quot In re Sloan, 
2 Del. Co. (Pa.) 309, 310]. 
46. Webster New Int. D. [quot 


Chicago First Nat. Bank v. U. S., 38 


EF. (2d) 925, 930; In re Sloan, 2 Del. 
Co. (Pa.) 309, 310]. 
47. Re J. H., 25 Ont. L. 132, 135, 


20 OntWR 474 [quot Re Mackenzie, 
30 Ont. L. 173, 179, 4 OntWN 1392, 
24 OntWR 678, 5 OntWN 569 (giving 
this as definition of “security for 
money’’)]. 

48. Worts v. Worts, 18 Ont. 332, 
341 [quot McHwan v. Henderson, 10 
Man. 503, 510 (where ‘quoted defini- 
tion is distinguished as inaccurate); 


Rey IH. . 252Ont, 9132, 185.20 Ont 
WR 474). 
[a] More than general liability.— 


“It may be a pledge of property, or 
an additional personal obligation; but 
it means more than a mere promise 
of the debtor with property liable to 
general execution.” Stewart First 
Nat. Bank vy. Hollinsworth, 78 Iowa 
575, 581, 48 NW 536, 6 LRA 92. 


49. Webster New Int. D. [quot 
Chicago First Nat. Bank v. U. S., 38 
F. (2d) 925, 930]; Groby v. State, 109 
Oh. St. 543, 546, 148 NE 126. 


50. Murray New Eng. D. [quot In 
re Hutchinson, 88 L. J. Ch. 352, 356 
(where the text definition is quoted 
for “securities”): Re J. H., 25 Ont. L. 
132, 135, 20 OntWR 474]. 


51. Century D. [quot In re Van- 
derbilt, 132 Misc. 150, 229 NYS 631, 
635]; ‘Encyclopedic D. [quot Thayer 
v. Wathen, 17 Tex. Civ. A. 382, 391, 
44 SW 9061; Webster D. [quot Chi- 
cago First Nat. Bank Ve. U.S. 38 EF. 
(2d) 925, 930; dis. op. in In re ’Milde- 
berger, 312 App. Divan (205-732, 209 
NYS 649; In re Sloan, 2 Del. Co. (Pa.) 
809, 311 (“any evidence of a debt’); 
Mace v. Buchanan, (Tenn. Ch. A.) 52 
SW 505, 507]; Groby v. State, 109 
Oh. St. 543, 546, 143 NE 126. See Mc- 
Ewan v. Henderson, A Man. 508, 510. 
See also Securities § 1 


[a] Mere evidence of debt distin- 
guished.—McHwan v. Henderson, 10 


bilt, 132 Misc. 150, 229 NYS 631, 635]; 
Encyclopedic D. [quot Thayer v. 
Wathen, 17 Tex. Civ. A. 382, 391, 44 
SW 906]; Webster D. [quot Chicago 
First, Nat. Bank v7 Wl Sini38ik. (2a) 
$25, 930; dis. op. in In re Mildeberger, 
212 App. Div. 727, 732, 209 NYS 649; 
Mace v. Buchanan, (Tenn. Ch. A.) 52 
Sw 505, 507]; Groby v. State, 109 
Oh. St. 543, 546, 1483 NE 126. See also 
Securities § 1. 


“Property” see Property §§ 1-4. 


53. Bouvier L. D. [quot Storm v. 
Waddell, 2 Sandf. Ch. (N. Y.) 494, 
506]. 

‘ 54 Johnson D. [quot Storm v. 
ee 2, SandfaiChyy CNewYs) 4945 
‘ . 


“Caution” 11°C. J. p 42: 


“Pledge” 49 C. J. P 887. 
Pledges § 1. 


See also 


55. Webster D. lquoe Storm v. 
Waddell, 2 Sandf. Ch. (N. Y.) 494, 
506]; Duncan v. Maryland Sav. Inst., 


10 Gill & J. (Md.) 299, 308. 


{a] Similar definition.—‘Something 
given or deposited to guarantee the 
payment of a debt or the performance 
of a condition.” Bissinger v. Massa- 
chusetts Bonding, etc., Co., 83 Or. 288, 
294, 163 P 592. 


56. Webster D. 
Waddell, 
507]. 


[a] Tllustrations.—‘‘A bond with 
surety, a mortgage, the indorsement 
of a responsible man, a pledge, etc.” 
Webster D. [quot Storm v. Waddell, 
2 Sandf. Ch. (N. Y.) 494, 506]. 


57. Stroud Jud. D. [quot McEwan 
v. Henderson, 10 Man. 503, 510, 513 
(adding “as distinguished from that 
which is only evidence of a debt’’)]. 
See also supra text and note 51. 


58. McIntire v. Garmany, 8 Ga. A. 
802, 803, 70 SE 198. 


59. Black L: D. [quot Chicago 
First Nat. Bank v. U. S., 38 F. (2d) 
925, 930]; Jarrard v. McCarthy, 95 
Kan. 719, 722, 149 P 696. 


[a] “Deposit” synonymous.—Soule 
Eng. Synonyms [quot Jarrard v. Mc- 
Carthy, 95 Kan. 719, 722, 149 P 696]. 
‘Deposit” 18 C. J. p 559. 


[b] “Pledge” -synonymous.—Soule 
Eng. Synonyms [quot Jarrard v. Mc- 
Carthy, 95 Kan. 719, 722, 149 P 696]. 
“Pledge” 49 C. J. p 887. See also 
Pledges § 1. 

60s Elaicke uD: 
First Nat. Bank v. U. S., 38 F. 
925, 930]. 


[quot Storm v. 
2 Sandf. Ch. (N. Y.) 494, 


[quot Chicago 
(2d) 


1284 [56 C.J.] 


to be used in case of failure in the principal obliga- 
tions;°! ‘and it implies that which prevents loss, or 
makes safe;*? and it may indicate an obligation to 
stand for a sum absolutely,®* unless discharged by 
the supine negligence of the obligor after notice.°* 
As used in the particular transaction, the term has 
been held to include an assigned mortgage,®® a bill of 
exchange,°® a bond,®” a book of original entries,** a 


61; Black LL: D. 
First Nat. Bank v. U. 
925, 931]. 


62. Storm v. Waddell, 2 Sandf. Ch. 
(N. Y.) 494, 506. 


63. Marberger v. Pott, 16 Pa. 9, 13, 
55 AmD 479, 


[a] “The word . . . only im- 
plies, that one is bound for another, 
and that he enters into a collateral 


[quot Chicago 
Soss8reky a), 


undertaking.” Norris v. Spencer, 18 
Me. 324, 326. 
64. Marberger v. Pott, 16 Pa. 9, 13, 


55 AmD 479. 


65. McEwan v. Henderson, 10 Man. 
5035) ba.0e 


66. Jennings v. Davis, 31 Conn. 134, 


139. See also Securities § 3. 
[a] “A bill of exchange is a secu- 
rity originally invented, etc.” 2 


Blackstone Comm, p 466 [quot Jen- 
nings v. Davis, 31 Conn. 134, 139]. 


67. Century D. [quot In re Vander- 
bilt, 132 Misc. 150, 229 NYS 631, 635]; 
Encyclopedic D. [quot Thayer v. 
Wathen, 17 Tex. Civ. A. 382, 391, 44 
SW 906]; Webster D. [quot Chicago 
First Nat. Bank v. U. S., 38 F. (2d) 
DZD os Op OLS. LOD, 
ger, 212 App. Div. 727, 
649; Mace v. Buchanan, (Tenn. Ch. 
Ma) PED ues Wess, , 50 Ls eGogesins tv: 
Jones, 115 Ga. 596, 597, 41 SH 995; 
Jarrard v. McCarthy, $95 Kan, ao 
122, WA9)P 696; Groby v. State, 109 
Oh. St. 543, 546, 143 NE 126; Stickel 
v. Atwood, 95 R. I. 456, 461, 56 A 687; 
McEwan v. Henderson, 10 Man. 503, 
510. See also Securities ante. 


fa] “Bond” synonymous.—Soule 
Eng. Synonyms [quot Jarrard v. Mc- 
Carthy, 95 Kan. 719, 722, 149 P 696]. 


“Bond” see Bonds § l. 


732, 209 NYS 


68. In re Sloan, 2 Del. Co. (Pa.) 
309,, 311. 
fa] “A book of original entries of 


work done or materials sold and de- 
livered is a security.” In re Sloan, 2 
Del. Co, (Pa.) 309, 311 


69. Century D. [quot In re Vander- 
bilt, 132 Misc. 150, 229 NYS 631, 635]; 
Encyclopedic D. [quot Thayer v. 
Wathen, 17 Tex. Civ. A. 382, 391, 44 
SW 9061; Webster D. [quot Chicago 
First Nat. Bank v. U. S., 38 F. (2'd) 
925, 930; dis. op. in In re Mildeberger, 
OS PADD DIY, Wiel sm loa, a0 UN Lie O46 
Mace v. Buchanan, (Tenn. Ch. A.) 52 
Sw 505, 507]; Groby v. State, 109 
Oh. St. 543, 546, 148 NH 126. See also 
Securities § 1. 


“Certificate of stock” 11 C, J. p 78. 


70.. In re Sloan, 2 Del. Co. (Pa:) 
309,° 311. 
71. Coolidge v. Ayers, 77 Vt. 448, 


452, 61 A 40. 


[a] “he covenant to the defend- 
ant to warrant and defend the title 
{to a chattel] is a security, to him.’ 
Coolidge v. Ayers, 77- Vt. 448, 452, 61 A 
40. 


7, In re. Lapp, 740. J. Ch. 523, 
524. See also Securities § 3 
[a] Freehold. ground rent held 


security.—‘‘It is said that a free hold 


180 Mich. 


in In re Mildeber-. 


SECURITY 


note,*® 


ground-rent is not a ‘security.’ In 
one sense, no doubt, it is not, ac- 
curately speaking. It is not an 
uncommon thing for a man to say, ‘I 
have invested my money in free hold 
ground-rents which bring me in six 
per cent.’ He is not speaking in lan- 
guage of grammatical accuracy, but 
in common parlance he speaks of a 


security.” 7 inure Dapp, 004d. J. Ch. 
523, 524. 
73. 


National City Bank v. Torrent, 
259, 262, 80 NW 938. 


74. McEwan v. Henderson, 10 Man. 
5038, 510. But see Securities § 3 


75. McCaul v. Thayer, 70 Wis. 138, 
144, 35 NW 3538. 


[a] “A judgment note is a security, 

and a valuable one, to the holder. 

. It is the most common as well 

as ‘the most valuable method of se- 

curity in connection with commercial 

paper.’ McCaul v. Thayer, 79 Wis. 
138, 144, 35 NW 353. 


“Judgment note” 33 C. J. p 1041. 


76. National City Bank v. Torrent, 
130 Mich. 259, 262, 80 NW 9388 


“Attachment” see Attachment § 1. 


“Execution” 23 C. J. p 278. See also 
Executions § 1. 


77. U. §. v. Butterworth-Judson 
Corp., 267 U. S. 387, 393, 45 SCt 338, 69 
L. ed. 672; -Haskell v. Hill, 169 Mass. 
124, 128, 47 NE 586; Storm v. Wad- 
dell, 2 Sandf. Ch. (N.. Y.) 494, 506; 
Stickel v. Atwood, 25 R. I. 456, 461, 
56 A 687. 


[a] Lien on a legatee’s interest in 
an estate for money lent to him by 
the executors held “security” within 
insolvent laws for a debt due from 
him to them. Haskell v. Hill, 169 
Mass. 124, 128, 47 NE 586. 


[b] “In its usual acceptation, em- 
braces liens as well as mortgages.” 
Petey Waddell, 2 Sandf. Ch. (N. Y.) 


[ec] Under War Emergency stat- 
ute.—Act Oct. 6, 1917, § 5, authoriz- 
ing the Secretary of War to make ad- 
vance payments to contractors, and to 
require adequate security, “A lien up- 
on and right over, the balances in the 
special accounts required to be kept 
fof the amount advanced] is clearly 
within the meaning of the word ‘se- 
curity,’ as used in the act.” U.S. v. 
Butterworth-Judson Corp., 267 U. S. 
387, 393, 45 SCt 338, 340, 69 Li. ed. 672. 


[d] Need not be a lien.—Grand 
Rapids Nat. City Bank v. Torrent, 130 
Mich. 259, 262, 80 NW 938. 


[e] Not synonymous with “lien.”— 
Storm v. Waddell, 2 Sandf. Ch. (N. Y.) 
494, 507. 

“Tien” see Liens §§ 2-6. 


78. Stickel v. Atwood, 25 R. I. 456, 
461, 56 A 687. 

“Mortgage” see Chattel Mortgages 
§ 1; Mortgages § 1. 
Moca ts 49 C. J. p 887. See Pledges 


79. Renton v. Gibson, 148 Cal. 650, 
655, 84 P 186; Storm v. Waddell, 2 
Sandf. Ch. (N. Y.) 494, 506. 


certificate of stock,®® a contract which secures or 
clearly ascertains the amount due,’° a covenant to 
warrant title,71 a free hold ground rent,’? garnish- 
ment proceedings,*? 
levies by execution or attachment,’® a len™’ 
by mortgage or pledge,‘* a mortgage’? or trust 
deed,*° a promissory note,*? a savings-bank book,*? a 
surety, or other like instrument, Se ‘including any in- 


a judgment™4 or judgment 


[a] “Mortgages by which no title 
passes, are likewise ‘security.’ ” 
Renton v. Gibson, 148 Cal. 650, 655, 
84 P 186. 


80. Renton v. Gibson, 148 Cor 650, 
655, 84 P 186. 


[a] “Trust deeds passing title to 
land are ‘security.’ ”’ 
son, 148 Cal. 650, 655, 84 P 186. 


81. Chew v. District of Columbia, 
42 App. (D. C.) 410, 412; Reagan v. 
District of Columbia, 41 App. (D. C.) 
409, 413; McEwan v. Henderson, 10 
Man. 503, 510. See Stickel v. Atwood, 
Pay AS MN 456, 461, 56 A 687 (‘notes’). 
See also Securities Sece 


[a] Note given by a borrower to a 
lender held a “security” within the 
meaning of Act Febr. 4, 1913, regulat- 
ing small loans business. Reagan v. 
rae of Columbia, 41 App. — €.) 


{b] Instruments in form of re- 
ceipts, given by borrower to lend- 
er, the total of which equals amount 
of loan, and the separate amounts 
of which are identical with amounts 
of installments agreed to be re- 
paid, held “security,” within the 
meaning of the act of Congress regu- 
lating the business of loaning money 
in small sums at more than 6 per 
cent interest, especially where the 
borrower regarded them as notes de- 
livered to the lender for the purpose 
of securing the debt. Chew v. Dis- 
eae of Columbia, 42 App. (D. C.) 410, 


82. Pierce v. Boston Five Cents 
Sav. Bank, 129 Mass. 425, 432, 37 AmR 
371 [quot J. S. Lang Engineering Co. 
v. .Com., 231 Mass. 367, 370; 371, 120 
NE 843]. 


{a] “It is not a mere pass-book, 
or the statement of an account; it is 
issued to the person in whose name 
the deposit is made, and with whom 
the bank has made its contract; it 
is his voucher, and the only security 
he has as evidence of his debt.” 
Pierce v. 
Bank, 129 Mass. 425, 432, 37 AmR 371 
Cquot J. S. Lang Engineering Co. v. 


ene 231 Mass. 367, 370, 371, 120 NE 
83. Stickel v. Atwood, 25 R. I. 456, 
461, 56 A 687. See Jarrard v. Mc- 


Carthy, 95 Kan. 719, 722, 149 P 696. 


[a] “Not limited to personal sure- 
ties.”,—Jarrard v. McCarthy, 95 Kan. 
719, 722, 149 P 696. 


84. Encyclopedic D. [quot Thayer 
v. Wathen, 17 Tex. Civ. A. 382, 391, 44 
SW 906]; Webster D. [quot Mace v. 
Buchanan, (Tenn. Ch. A.) 52 SW 505, 
507]; Webster New Int. D. [quot 
Chicago First Nat. Bank v. U. S., 38 
BR. (2d) -925, 930; dis. op. in Inure 
Mildeberger, 212 "App. Div. T2i) wien 
209 NYS 649]; Groby v. State, 109 Oh: 
St. 543, 546, 143 NE 126. 


[a] Does not apply to judgment. 
—‘‘A judgment, of course, would be 


an evidence of debt, though the exam- 


ples given by Webster would not ap- 
ply. In common commercial 
parlance a judgment would certainly 
not be referred to or be thought of 
when speaking of ‘securities.’ ” 


For later cases, developments and changes in the law see Annotations, same title and section number. ! 


Renton v. Gib- | 


Boston Five Cents Sav... 


Mace 


« 


bank,®® or a writ of ne exeat.®® 
[§ 4] c..In Phrases. 


strument issued or offered to the public by any com- 
pany evidencing or representing any right to partici- 
pate or share in the profits or earnings, or distribu- 
tion of assets of any business earried on for profit;®> 
and any particular kind of stock, shares, or other 
form of investment guaranteed by documents.*® 
_ the other hand, as used in the particular transaction, 
the term has been held not to include a certificate of 
shares,** a certificate of the receiver of an insolvent 


“A bond with good secu- 
rity,”’®® “any security of any kind, 


SECURITY © 


On 


lien or charge, 
chandise,”® “ 


direct or collat- 


eral, tangible or intangible,”’®! “bound as security 


v. Buchanan, (Tenn. Ch. A.) 52 SW 


505, 507 


85. Corporate Securities Act [Cal. 
St. 1917 (as amended St. [1925] c 447 
p 962)] § 6 [quot Peo. v. McCalla, 63 
Cal. A. 783, 789, 220 P 436]. See Peo. 
v. Oliver; 102--Cal. A. 29,:282 P 8138, 
816 (where amendment to act is 
quoted, applicable to individuals). 


[a] Certificate and conveyance cov- 
ering a one four thousandth part of a 
tract subject to oil lease and entitling 
grantee to that same fractional part 
of net income therefrom held a 
“security” within Corporate Securi- 
ties Act. Peo. v. McCalla, 63 Cal. A. 
783, 789, 220 P 436. 


86. Murray New Eng. D. [quot In 
re Hutchinson, 88 l. J. Ch. 352, 356 
(where the text oe is quoted 
for “securities’’); Jepress2on Ont. 
i 132, 135, 20 OatwR 474]. 


$7. 2 Schouler Wills, etc., (6th 
ed) § 1128 [quot In re Mildeberger, 
212 App. Div. 727, 728, 209 NYS 649]. 


88. Germania Safety Vault, etc., 
Co. v. Driskill, 66 SW 610, 613, 23 KyL 
2050. 


[a] - Certificate of receiver of in- 
solvent bank.to the effect that an ad- 
ministrator had deposited certain 
funds belonging to an estate in the 
bank, prior to its insolvency, held not 
a “‘security.” Germania Safety Vault, 
etc., Co. v. Driskill, 66 SW 610, 613, 23 
KyL 2050. 


89. Price v. Price, 80 Colo. 158, 162, 
249 P 648. 


[a] Under statute [C. L. 1921 
§ 5599] providing that court may re- 
quire ‘security’ for payment of ali- 
mony, “‘there is no ground for hold- 
ing a writ of ne exeat to Be a ‘se- 
curity’ within the meaning of that 
section.” Price v. Price, 80 Colo. 158, 
162, 249 P 648. 


“Ne exeat” see Ne Exeat §§ 1, 2. 


90. Goggins vy. Jones, 115 Ga. 596, 
599, 41 SE 995. 


91. Reagan v. District of Columbia, 
41 App. (D. C.) 409, 412 [quot Chew v. 
District of Columbia, 42. App. (D. C.) 
410, 412 (both cases construing act of 
congress regulating small loans) ]. 


92. Ross v. Jones, a2 Wall. (U. S.) 
576, 591, 22. L. ed. 730 


[a] In a statute providing that 
any person bound as security for an- 
other may at any time after action 
has accrued thereon require the per- 
son having such right of action, to 
commence suit, ete., the phrase “un- 
doubtedly includes sureties proper on 
a bond, bill, or note, but it would be 
extending the words of the statute 
beyond their reasonable meaning to 
hold that it includes an indorser, 
whose liability is fixed) by the re- 
quired notice of the dishonor of the 
bill or note.”’, Ross v. Jones, 22 Wall. 
(U. S.) 576, 591, 22 L. ed. 730. 


93. Goggins v. Jones, 115 Ga. 596, 
599, 41 SE 995. 


ia McEwan v. Henderson, 10 Man, 
03, A 


f 
95. Jones v. Stockett, 2 Bland 
(Md.) 409, 418 [quot Gray v. Lynch, 
8 Gill (Md.) 403, 422 (which cites it 
incorrectly as Hammond v. Ham- 
mond) ]. 


96. Reagan v. District of Colum- 
bia, 41 App. (D. C.) 409, 412 [quot 
Chew v. District of Columbia, 42 App. 
(D. C.) 410, 412]. 


97. McCaul v. Thayer, 70 Wis. 138, 
14, 35 NW 353. 


98. Gilbert v. Kolb, 85 Md. 627, 632, 
37 A 423 [quot Fox v. Harris, 141 Md. 
495, 502, 119 A 256, 26 ALR 806]. 


99. Merchants’ etc., Bank v. Beard, 
162 Ga. 446, 134 SE 107, 108. 


1. Wagner v. Scherer, 89 App. Div. 
202, 208, 85 NYS 894 [quot Barry v. 
Harding, 7 Ir. Eq. 313, 318]; Stirling 
v. John, [1923] 1 K. B. 557, 561; West 
Ham Guardians v. Ovens, TB aieve oe 
Exch. 37, 39; Howland v. Codd, 9 
Man. 435, 438; 
L. 1738, 4 OntWN 1392, 24 OntWR 
678, 5 OntWN 569; Re J. H., 25 Ont. 
L. 132, 135, 20 OntWR 474; Canadian 
Mut. Loan, etc., Co. v. Nisbet, 31 Ont. 
562, 565. See Southcot v. Watson, 3 
Atk. 226, 232, 26 Reprint 932. See also 
Corporations § 511. 


[a] “A security for money, unless 
something is found to modify the 
meaning, means ‘something which 
makes the payment of money more 
secure.’’”? Re Mackenzie, 30 Ont. L. 
173, 4 OntWN 1392, 24 OntWR 678, 5 
OntWN 569. 


[b] Held “security for money.”— 
(1) “Bills of exchange and promissory 
notes are securities for money, in the 
proper and legal sense. Wagner v. 
Scherer, 89 App. Div. 202, 203, 85 NYS 
894 [quot Barry v. Harding, 7 Ir. Eq. 
313, 318]. (2) Judgment, West Ham 
Guardians v. Ovens, R. 8 Exch. 
37, 39 [cit and foll Howland v. Codd, 
9 Man. 435, 438]. (3) Paid-up life in- 
surance policy. Canadian Mut. Loan, 
etc., Co. v. Nisbet, 31 Ont. 562, 565. 
(4) Post-dated cheque. Stirling v. 
John, [1923] 1 K. B. 557, 561. 


[c] Held not “security for money.” 
—Bank notes. Southcot v. Watson, 
3 Atk. 226, 232, 26 Reprint 932. 


2. Goggins v. Jones, 115 Ga. 596, 
597, 41 SH 995. 


3. Pierce v. Boston Five Cents Sav. 
Bank, 129 Mass. 425, 432 [quot J. 8S. 
Lang Engineering Cow v. Com., 2381 
Mass. 367, 371, 120 NE 8438]; Rex v. 
Waener, 5 Terr. L. 119, 122, 6 CanCr 
Cas 113. 


[a] Savings bank book “is in the 
nature of a security for the payment 
of money.’’ Pierce v. Boston Five 
Cents Sav. Bank, 129 Mass. 425, 432, 
37 AmR 3871 [quot J. S. Lang En- 


Re Mackenzie, 30 Ont.. 
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for another,”®? “give security,”®? “good and valid 
security,”®* “good security,”®® “ ‘intangible’ securi- 
ty,”°® “other security,”®? 
ties,”°S “security for a debt,”®® “security for mon- 
ey,”? “security for the eventual condemnation-mon- 
ey,”” “security for the payment of money,”* “secu- 


rity for the prosecution of the action,”* “security, 
5 66 


“safe security or securi- 


security of goods, wares and mer- 


security on property,” “to be securi- 
ty,”® “valuable security, 
and “with good and sufficient seeurity.”11 


[§ 5] B. As Adjective. 


9 9910 


“went my security, 


The term is sometimes 


gineering Co. v. Com., 231 Mass. 367, 
aie l oe NE 843]. 


4. nny v. Seaboard Air Line R. 
Co 166 N. C. 566, 571, 82 SE 849. 


5. Carey v. Palmer, 34 Austr. C. 
L. R. 380, 389. 


6. Ball v. Royal Bank of Canada, 
52 Can. S. C. 254, 270, 26 DomLR 385 
[rev '21 Bi C: 267, 22 DomLR ide 
See Halstead v. Hamilton Bank, 
Ont. 435, 438 [aff 28 Can. S. C. aBei. ; 


7 Stewart First Nat. Bank v. 
Hollinsworth, 78 Iowa 575, 580, 43 
NW 536, 6 LRA 92. 


[a] “A security on property is 
where a right over property exists, by 
virtue of which the enforcement of a 
liability or promise is facilitated, or 
made more certain.”” Rapalje & L. L. 
D. [quot Stewart First Nat. Bank v. 
Hollinsworth, 78 Iowa 575, 580, 43 
NW 536, 6 LRA 92]. 


8. Norris v. Spencer, 18 Me. 324, 
327. 


[a] “ "Yo be security’ in a contract 

- +. is equivalent to becoming a 
party POMC vs in the character of a 
surety unless there is something in- 
dicating a different intention.’ Nor- 
ris v. Spencer, 18 Me. 324, 326, 327. 


9. West Ham Guardians v. Ovens, 
L. R. 8 Exch. 37, 39; Rex v. Prentice, 
7 Alta, L. 479, 20 DomLR 791, 798, 7 
WestWkly 271, 29 WestLR 665; 
Churcher v. Johnston, 34 U. C. Q. B. 
ro) 528, 542% Reg. ve Brady, 26 

ORL LORE a, B. COnt.) 13)" Loy ehexav- 
Wagner, 5 Terr. L. 119, 122, 6 CanCr 
Cas 113. 


[a] Held valuable security.—(1) 
Judgment. West Ham Guardians v. 
Ovens, L. R. 8 Exch. 37, 39. (2) Note. 
Rex v. Wagner, 5 Terr. L. 119, 122, 6 
CanCrCas 113,.115. (3) Cheque on 
general current account. Rex v. 
Prentice, 7 Alta. L. 479, 20 DomLR 
ee 798, 7 WestWkly 271, 29 WestLR 


10. James Clark Distilling Co. v. 
Bauer, 56 W. Va. 249, 250, 49 SE 160. 


[a] Used in a letter from a buyer 
to a seller of goods stating that ‘Mr. 
B., who went my security for stock, 
is the cause of the countermand of or- 
der,’”’ held to amount to a declaration 
that B. was only a security of the 
seller, and not a partner. James 
Clark Distilling Co. v. Bauer, 56 W. 
Va. 249, 251, 49 SE 160. 


ll. Goggins v. Jones, 115 Ga. 596, 
599, 41 SE 995; Boyett v. Hurst, 54 
INP Os AKA alrals 


[a] “Under a statute making it the 
duty of guardians to lend the money 
of wards on bond or note with good 
and sufficient security, the ‘security’ 
meant is personal security, and a 
guardian is not, by our law, . 
required to invest the funds of his 
ward upon real or government securi- 
tee ” Boyett v. Hurst, 54 N. C. 166, 
171, ; 
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used as an adjective!” as in the phrases “security 
deed,”?® and “security title.”’14 

SECURIUS EXPEDIUNTUR NEGOTIA COM- 
MISSA PLURIBUS, ET PLUS VIDENT OCULI 
QUAM OCULUS.?!5 

SECUS. Otherwise; to the contrary.'® 


SED. A Latin word meaning “but,’?7 used to 
begin certain phrases.1§ 


SECURITY—SEDITIOUS 


SEDERUNT, ACTS OF. In Scotch law, certain 
ancient ordinances of the court of session, conferring 
upon the courts power to establish general rules of 
practice.*® 


SEDGE-FLAT.?7 A flat lying below ordinary 
high water mark, covered by every tide, and which 
erows a coarse or long sedge which cattle will not 
eat, and which, like seaweed, is valuable only for 
bedding and manure.*8 


SEDATE. Calm;'® composed;?° contempla- 
tive;?* quiet;?* serene;?* serious;?* settled;?° so- SEDITION.*® 
Peas still;?*  undisturbed,** unrufiled by pas- SEDITIOUS. Disposed to arouse, or take part in 
sion. 


Phrases: “Sedate, deliberate mind,”*®° and “sedate 


mind.”’31 


SEDATO ANIMO. Latin, with settled purpose.*? 
Literally “The court sit- 


SEDENTE CURIA.** 


sedition; of, pertaining to, of the nature of, or tend- 


zen.*” 


ting ;”°4 during the sitting of the court.®® 


12. See cases infra notes 13, 14. 


13. Merchants’, etc., Bank v/ Beard, 
162 Ga. 446, 134 SE 107, 109; Georgia 
Nat. Bank v. Reese, 156 Ga. 652, 655, 
119 SE 610; Ashley v. Cook, 109 Ga. 
653, 657, 35 SE 89. 


[a] Mortgage compared.—(1) “Our 
security deed is very similar in its 
nature to a mortgage at common 
law.” Ashley v. Cook, 109 Ga. 653, 
657, 35 SE 89 [quot Merchants’, etc., 
Bank v. Beard, 162 Ga. 446, 1384 SE 
107, 109. (2) Referring to an instru- 
ment executed by a debtor to a bank 
it was said that the instrument ‘is 
a security deed, and not strictly a 
mortgage under our law; but the in- 
strument in its essence is an equita- 
ble mortgage.” Georgia Nat. Bank v. 
Reese, 156 Ga. 652, 655, 119 SE 610 
[quot Merchants,’ etc., Bank v. Beard, 
162 Ga. 446, 134 SE 107, 109]. 


[b] “Mortgage” distinguished.— 
Merchants,’ ete., Bank v. Beard, 162 
Ga. 446, 134 SE 107, 108. 


Hid In re Richheimer, 221 Fed. 16, 
15. A maxim meaning ‘‘Business 


intrusted to several speeds best, and 
several eyes see more than one.” 
Bouvier L. D. [cit Wrote v. Wigges, 4 
Coke 45b, 46a, 76 Reprint 994]. 


[a] Another translation.—‘‘Mat- 
ters entrusted to several are more se- 
curely dispatched, and eyes see more 
than eye, [i. e. ‘two heads are better 
than one’].” Black L. D. [cit Wrote 
ileal ae 4 Coke 45b, 46a, 76 Reprint 


165, Black Li D. 


{a] “This word is used in the books 
to indicate the converse of a forego- 
ing proposition, or the rule applica- 
ble to a different state of facts, or an 
exception to a rule before stated.” 
Black L. D. 


17. Anderson L. D. 
“But” 9 Cu J.p 1106. 


18. See infra this note, 
fa] Sed non allocatur.—Literally 
“But it is not allowed.” A phrase 


used in the old reports, to signify that 
the court disagreed with the argu- 
ments of counsel. Black L. D. See 
Bellasis v. Burbriche, 1 Ld. Raym. 
170, 171, 91 Reprint 1010 [quot Law- 
son v. Williamson Coal, etc., Co., 61 
W. Va. 669, 678, 57 SE 258]. 


{b] Sed per  curiam.—Literally 
“But by the court.” Black L. D. 
(“used in the reports to introduce a 


respect to its correctness’’). 


statement made by the court, on the 
argument, at variance with the propo- 
sitions advanced by counsel, or the 
opinion of the whole court, where that 
is different from the opinion of a sin- 


gle judge immediately before 
quoted’’). 
[ce] Sed quere.—Literally ‘‘But in- 


quire;’” examine this further. Black 
L. D. (“a remark indicating, briefly, 
that the particular statement or rule 
laid down is doubted or challenged in 
“Quere”’ 
HICH Ie pw ll05) eo inguires 32a. edn) 
578. 

[d] Sed vide.—Literally ‘‘But see.” 
Black L. D. (“This remark, followed 
by a citation, directs the reader’s at- 
tention to an authority or a state- 
ment which conflicts with or contra- 
dicts the statement or principle laid 
down’’). 

19. Webster D. [quot Ake v. State, 
30 Tex. 466, 473]. 


[a] Derived from 
Latin verb which signifies to allay, or 
calm. Ake v. State, 30 Tex. 466, 473. 


20. Webster D. [quot Ake v. State, 
30 Tex. 466, 473]. 


21. Webster D. [quot Ake v. 
supra]. 

22. Webster D. [quot Ake v. 
supra]. 

“Quiet” 51 C. J. p 124. 

23. Webster D. [quot Ake v. 
30 Tex. 466, 473]. 

24. Webster D. [quot Ake v. 
supra]. 

“Serious” [35 Cyc 1429]. 

25. Webster D. [quot Ake v. 
80 Tex. 466, 473]. 

“Settled” [35 Cyc 1442]. 


26. Webster D. [quot Ake v. 
30 Tex. 466, 473]. 


“Sober” [36 Cyc 499]. 


27. Webster D. [quot Ake v. 
30 Tex. 466, 473]. 


“Still” [36 Cyc 1277]. 


23. Webster D. [quot Ake v. 
30 Tex. 466, 473]. 


29. Webster D. [quot Ake v. State, 
30 Tex. 466, 473]. 


380. Farrer v. State, 42 Tex. 265, 
271; Ake v. State, 30 Tex. 466, 473; 
McCoy v. State, 25 Tex. 33, 39, 78 
AmD 520; Primus v. State, 2 Tex. A. 
369, 376. 


“sedare’’—a 


State, 


State, 


State, 


State, 


State, 


State, 


State, 


State, 


ing to excite, sedition.?° 


Seditious agitator. A disturber of the public peace 
and order;*! a subverter of just laws and a bad eiti- 


[a] “hese words . . . cer- 
tainly import that the mind is suffi- 
ciently composed, calm, and undis- 
turbed to admit of reflection and con- 
sideration on the design. That it is 
in a condition to comprehend and un- 
derstand the nature and character of 
the act designed, and its probable con- 
sequences and results.” Farrer v. 
State, 42 Tex. 265, 271 [quot Primus 
Velstate, 2 (Bex; tA se36 9 medoue 


“Deliberate” 18 C. J. p 473. 
“Mind” 40 C. J. p 716. 
31. Ake v. State, 30 Tex. 466, 473. 


[a] “That is, an unruffied mind, 
undisturbed by passion—that is, at 
repose, tranquil, and serene.” Ake y. 
State, 30 Tex. 466, 473. 


82. Black L. D. [cit Rex v. Keat, 


5 Mod. 287, 291, 87 Reprint 661 (cit 


3 Coke Inst. 51)]. 
ante, 


[a] Applied in: Rex v. Keat, 5 
Mod. 287, 291, 87 Reprint 661 [quot 3 
Coke Inst. 51]. 


“Purpose” 51 C. J. p 102. 
“Settled” [35 Cyc 1442]. 


See also Sedate 


33. “Curia” 17 C. J. p 404. 

34. Black L. D. 

35. “Court” see Courts § 1. Black 
iby apy 

“Sitting” see Courts § 218. 

36. Black L. D. [cit Bell]. 

37. “Flat”? 26 C. J. p 740. 

38. Church v. Meeker, 34 Conn. 
421, 429. 

[a] “It is a part of the ‘sea shore,’ 


and none the less a part of the shore 
because covered with sedge.” Church 
v. Meeker, 34 Conn. 421, 429. ‘Sea 
shore” ante. 


{[b] Distinguished from “meadow.” 
—Church v. Meeker, 34 Conn. 421, 429. 
“Meadow” 40 C. J. p 17. 


39. See Insurrection and Sedition 
§§ 138, 24. 


40. Webster New Int. D. See also 
infra notes 41-55. 


“Sedition” see Insurrection and Se- 
dition § 13. 


41. Wilkes v. Shields, 62 Minn. 426, 
427, 64 NW 921. 


42. Wilkes v. Shields, 62 Minn. 426, 
427, 64 NW 921. 


[a] “A dangerous, able and sedi- 
tious agitator’ held words clearly li- 
belous and actionable per se. Wilkes 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Seditious conspiracy. The conspiring to over- 
throw, put down, or to destroy by force the govern- 


ment.4 
Seditious intention. 


An intention to bring into 
hatred, or contempt or to excite disaffection against, 
the person of the ruler, or the government and con- 
stitution,** to excite subjects to attempt to procure, 
otherwise than by lawful means, the alteration of 
any matter by law established,*® to promote feelings 
of ill-will and hostility between different classes of 
subjects,*® or to raise discontent or disaffection 
among His Majesty’s subjects;47 an intention to in- 
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istration of the laws, or create dissatisfaction, or dis- 
turb the public peace;*+ words which are both eal- 


culated (likely) and intended to stir up and excite 


subjects.>? 


SEDO.°** 


cite any person to commit any crime in disturbance 


of the peace.*§ 


Seditious libel.*® A libel expressive of a seditious 
intention;°° a publication caleulated and intended 
to excite hatred of the government and the admin- 


Ee elds, 62 Minn. 426, 427, 64 NW 


43. Colyer v. Skeffington, 265 Fed. 
17, 64 (construing Cr. Code § 6). See 
also Conspiracy § 22. 


{a] “Long ago made a crime by 
section 6 of the Criminal Code (Comp. 
St. § 10170).” Colyer v. Skeffington, 
265 Fed. 17, 64. 


[b] “If the Communist Party is or- 
ganized for the purpose of overthrow- 
ing the government of the United 
States by force or violence, it is plain- 
ly a criminal conspiracy within the 
purview of this section.” [Criminal 
Code, § 6 (18 USCA § 6)]. Colyer v. 
Skeffington, 265 Fed. 17, 64. 


[ec] Im Canada under § 590, Cr. 
Code, it is lawful for workmen to com- 
bine in a strike in order to get high- 
er wages but where the ultimate pur- 
pose of the strike, as declared in pub- 
lic speeches and propaganda, was rev- 
olution, the overthrow of the existing 
form of Government in Canada and 
the introduction of a form of Social- 
istic or Soviet rule in its place, which 
was to be accomplished by general 
strikes, force and terror and if neces- 
sary, bloodshed, the conspirators of 
such a strike are guilty of seditious 
conspiracy. Rex v. Russell, (Man.) 
51 DomLR 1, 12, 33 CanCrCas ab [1920] 
1 WestWkly 624 (applying Cr. Code § 
134). 


“Conspiracy” see Conspiracy § 1. 


44. Reg. v. McHugh, [1901] 2 Ir. 
569, 578 [quot Rex v._Giesinger, 
Sask. L. 423, 32 DomLR_ 325, 329, 
yuGanCreas ios, £1917) 1 WestWkly 
595]; Rex v. Trainor, 10 Alta. L. 164, 
cL, 33 DomLR 658, 27 CanCrCas 232; 
Rex v. Felton, 9 Aita. L. 238, 240, 28 
DomLR 372, 25 CanCrCas 207, 33 
WestLR 157, 9 WestWkly 819; Rex 
v. Barron, 12 Sask. L. 66, 69, 44 Dom 
LR 332, 30 CanCrCas 326, [1919] i 
West Wkly 262. 


“Intention” 33 C. J. p 169. 


45. Rex v. Trainor, 10 Alta. L. 164, 
171, 33 DomLR 658, 27 CanCrCas 232; 
Rex v. Felton, 9 Alta. L. 238, 241, 28 
DomLR 372, 25 CanCrCas 207, 33 West 
ER 157,.9 WestWkly 819; Rex v. Bar- 


Seditious words.>* 
mote pubhe disorder ;°* words expressive of a sedi- 
tious intention.®® 


SED NON ALLOCATUR.** 


discontent and disaffection among His Majesty’s 


Language caleulated to pro- 


SED PER CURIAM.®§ 


SED QUAERE.°°® 


JUVANT.°° 
SEDUCE.®1 


ron, 12 Sask. L. 66, 69, 44 DomLR 332, 
ae ee 326, [1919] 1 WestWkly 


46. Rex v. Trainor, 10 Alta. L. 164, 
172, 383 DomLR 658, 27 CanCrCas 232; 
Rex v. Felton, 9 Alta. L. 238, 241, 28 
DomLR 372, 25 CanCrCas 207, 33 West 
IGR 157, 9 WestWkly 819; Rex v. 
Barron, 12 Sask. L. 66, 69, 44 DomLR 
332, 30 CanCrCas 326, [1919] 1 West 
Wkly 262. 


47. 9 Halsbury L. Eng. p 463 [quot 
Rex vy. Giesinger, 9 Sask. L. 423, 32 
DomLR 325, 327, 27 CanCrCas 53, 
[1917] 1 WestWkly 595]; Rex v. 
Trainor, 10 Alta. L. 164, 171, 33 Dom 
LR 658, 27 CanCrCas 232; Rex_v. 
Felton, 9 Alta. L. 238, 241, 28 DomLR 
372, 25 CanCrCas 207, 33 WestLR 157, 
9 WestWkly 819; Rex v. Barron, 12 
Sask. L. 66, 44 DomLR 332, 30 Can 
CrCas 326, [1919] 1 WestWkly 262. 


‘{a] For the full text of this defini- 
tion in the English Draft Code § 102 
see Crankshaw Cr. Code (1915) p 132; 
Stephen Cr. Dig. [both quot Rex v. 
Barron, 12 Sask. L. 66, 69, 44 DomLR 
332, 30 CanCrCas 326, [1919] 1 West 
Wkly 262]; Rex v. Trainor, 10 Alta. 
L. 164, 171, 33 DomLR 658, 27 CanCr 
Cas 232. 


48. 9 Halsbury L. Eng. p 463 
[quot Rex v. Felton, 9 es 1., 2338, 
241, 28 DomLR 372, 25 CanCrCas 207, 
33 ‘WestLR LO eo WestWkly 819]. 


49. “Libel” see Libel and Slander 
3. 


Cr. Code (Can. Rev. St. [1906] 
ec 146) § 132 [cit Rex v. McLachlan, 
56UIN. SS. 413,41 CanCr€asy 249), 255; 
Rex v. Bainbridge, 42 Ont. L. 203, 213, 
28 CanCrCas 444; Rex v. Giesinger, 9 
Sask. L. 423, 32 DomLR 325, 327, 27 
CanCrCas 53, [1917] 1 WestWkly 
595 (quot Rex v. Barron, 12 Sask. L. 
66, 71, 44 DomLR 332, 30 CanCrCas 
326, [1919] 1 West Wkly 262)]. 


51. Reg. v. Sullivan, 11 Cox C. C. 
44, 52 [quot Rex v. Giesinger, 9 Sask. 
i. .423,.32 DomluR) 325; 329; 27 Can 
Cr@as 538, [19i7d) 1 Westwklhy, 595]: 


52. Rex v. Giesinger, 9 Sask. L. 423, 
32 DomLR. 325, 330, 27 CanCrCas 53, 
[1917] 1 WestWkly 595 [quot Rex v. 


50. 


SED SI NON PROSUNT SINGULA, JUNCTA 


Barron, 12 Sask. L. 66, 71, 44 DomLR 
332, 30 CanCrCas 326, [1919] 1 West 
Wkly 262]. See also Insurrection and 
Sedition § 24; and “Seditious words” 
infra notes 54, 55. 


53. Crime of uttering see Insurrec- 
tion and Sedition § 24. 


54 Rex v. Manshrick, 27 Man. 94, 
32 DomLR 584, 590, 27 CanCrCas 17. 


55. Cr. Code (Can. Rev. St. [1906] 
c 146) § 132 [quot Rex v. Felton, 9 
Alta. L. 238, 239, 28 DomLR 372, 25 
CanCrCas 207, 33 WestLR 157, 9 West 
Wkly 819; Rex v. Barron, 12 Sask. 
be 66, 64), 44 DomLR 332, 30 CanCrCas 
326, [1919] 1 WestWkly 262]; Rex 
v. Manshrick, 27 Man. 94, 32 DomLR 
584, 590, 27 CanCrCas 17. 


[a] Words held seditious.—Rex v. 
Felton, 9 Alta. L. 238, 244, 28 DomLR 
372, 25 CanCrCas 207, 33 WestLR 157, 
9 WestWkly 819; Rex v. Barron, 12 
Sask. L. 66, 68, 44 DomLR 332, 30 Can 
CrCas 326, [1919] 1 WestWkly 262. 
See Rex v. Cohen, 9 Alta. L. 329, 332, 
28 DomLR 74, 25 CanCrCas 302 (de- 
scribed as border line case). 


[b] Words held not seditious.— 
Rex v.Crainors 10 Alta Waar. 
33 DomLR 658, 27 CanCrCas 232 


[ec] “Disloyal” words distin- 
guished.—Rex v. Trainor, 10 Alta. L. 
164, 171, 33 DomLR 658, 27 CanCrCas 
232 [quot Rex v. Barron, 12 Sask. L. 
66, 69, 44 DomLR 332, 30 CanCrCas 
326, [1919] 1 WestWkly 262]; Rex 
v. Manshrick, 27 Man. 94, 32 DomLR 
584, 590, 27 CanCrCas 17. 


Vl rein intention” supra notes 


56. 
57. 
58. 
59. 


See Sed ante note 18 [a]. 
See Cedo 11 C. J. p 46. 

See Sed ante note 18 [b]. 
See Sed ante note 18 [c]. 


60. A maxim meaning “If things do 
not avail when by themselves, let 
them be joined.” Morgan Leg. Max. 


[a] Applied in: Coventry v. Cov- 
ee 2 P. Wms. 222, 226, 24 Reprint 


61. See Seduction § 2, 
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